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BY  THIS  VOLUME 


ARIZOIfA— Suprwm*  Court. 
ALFRKD  FRANKIilN,   Chibt  Justicb. 

JCDOBB. 

D.  L.  CUNNINGHAM. 
HBNRT  D.  ROSS. 

CAXiIFOBmA— Suprame  Court. 
r.  U.  ANOBLJiOm,  CHtv  JusncK 

A880CIATB  JUSXtCBS. 
F.  W.  HENSHAW. 
LUCIEN  SHAW. 
W.  O.  LORIGAN. 
M.  C.  SIXJSS. 
HBNRT  A.  MELVIN. 
WILLIAM  P.  LAWIXJR. 

Dittriot  Courts  of  AppMl. 

fSrtt  DUtrict. 

THOS.  X  UEmtOH,  PRiaiDiNa  Justicb. 

F.  H.  KKRRIGAN.' 
JOHN  B.  RICHARDS. 

Second  DUtrict. 

N.  P.  CONRET,  PnsmiNa  Jnsziaa. 

VICTOR  E.  SHAW. 
W.  P.  JAMES. 

Third  DUtrlet. 
N.  P.  CHIPMAN,  FBSSlDtKO  JcsnOB. 
B.  C.  HART, 
A.  O.  BURNETT. 

COLOBADO^Suprsms  Court, 
a  HARRISON  WHITE,  Caar  Justus. 

ASSOCIATB  JUSTIOS. 
WILLIAM  A.  HILL. 
JAMBS  B.  GARRiaUBa 
TULLT  SCOTT. 
JAMES  H.  TELLER. 
MORTON  8.  BAILET. 
OBOROB  W.  ALLEN. 

IDAHO— Suprsms  Court. 

ALFRED  BUDGE,  Chibt  Jubtics. 

JUSTICSS. 

WILLIAM  M.  MORGAN. 
JOHN  C.  RICE. 

KANSAS— Suprsms  Court, 
WILLIAM  A.  JOHNSTON,  CRixr  JUBTICB. 

JCSnCBB. 

ROUSSEAU  A.  BURCH. 
HBNRT  F.  MASON. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  MARSHALU 
JOHN  B.  DAWSON. 


MONTAXA— Suprsms  Court. 

THEO.  BRANTLT,  CHf»r  JOBTICB. 
ABBOCUTB  JTTBTICU. 
STDNET  BANNER. 
WM  L.  HOLLOWAT. 

KEVASA— Suprsms  Court. 
P.  A.  MoCARRAM,  CHiar  Jrartcs. 

ABSOCIATB  JXIBTtCBS. 

BEN  W.  COLEMAN. 
J.  A.  SANDERS. 


NEW  MEXIOO— Suprsms  Court. 
RICHARD  H.  HANNA.  Cbibt  Jubticb. 

JVBTICBS. 
FRANK  W.  PARKER.    • 
CXiARBNCB  jl.  ROBERTa 


OKXtAKOMA— Suprsms  Court* 

J.  F.   BHARP,   CBisr  Jubticb. 
SUMMERS  HARDT.  ViCB   CBIsr  JVSTICB. 

ABBOCIATB  JITSIICBS. 

MATTHEW  J.  KANE. 
JOHN  B.  TURNER. 
CHAS.  M.  THACKER. 
THOS.  H.  OWEN.« 
RUTHERFORD  BRETT,* 
J.  H.  MILBY.« 
ROBT.  M.  RAINET.* 


SUrBEUB  COUST   COHMISSIONBBa.* 

mvMon  No.  1. 

WM.  A.  COLUBR. 
NESTOR  RUMMONa 
A.  M.  STEWART. 

DivMon  No.  i. 

C.  A.  GALBRAITH. 
FRANK  B.  BURPORD. 
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W.  R.  BLBAKMORB. 
SAM  HOOKER. 
HUNTER  L.  JOHNSON. 

Divition  No.  i. 

PRESTON  S.  DAVIS. 

THOS.  A.  EDWARDS. 

R.  P.  DE  ORAFFENRIED. 


'  J.  D.  Murphy  served  as  iudge  pro  tern. 
•  Supreme    Court    Increased    to    nine    membera 
April  It,  ItlT. 


■  Terms  of  all  Commissioners  expired  Januar; 
31.  1917. 
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OKIiAHOlCA— Supram*  Court  (Cont'd). 

SUFSnOI  OOCKT  COMMIBBIONHBS    (Cont'd). 
DivitUm  No.  6. 
W.  J.   CAMPBELL. 
CHAM  JONES. 
JOHN  W.  HAYSON. 

Divition  No.  e. 
J.  C.  ROBBERTS.      . 
W.  F.  FREEMAN. 
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Harcb  31.  191T,  to  November  SO.  1918. 
Division  No.  1. 
WM.  A.  COLLJER.« 
NESTOR  RUMMONS.* 
A.  M.  STEWART.* 

Division  No.  t, 

C.  A.  QALBRAITH.* 
A.  T.  WEST.* 

D.  K.  POPE.' 

Division  No.  S. 
VT.  R,  BLEAKMORE.* 
SAM  HOOKESl.* 
W.  V.  PRYOR.* 

Criminal  Court  of  AppMl*. 
THOMAS  H.  DOTLiB,  PsxsiDlNa  JUDQB. 

ASSOCI«.Xa  JTDQM. 
JAa  R.  ARMSTRONG. 
RUTHERFORD  BRETT.* 
SMITH  C.  MATSON.' 

ORJBOON— 8upr«m«  Court. 

THOMAS  A.   McBRIDB,  CBnr  JuaTIC*. 

Departmtnt  1. 
HBNRT  Ij.   BENSONi   Pbssidins  Jocaa. 

A880CIATC    JUDQES. 

LAWRENCE  T.  HARRia 
GEORGE  H.  BURNETT. 


OREGON— Siupram*  Court  (Conf  d). 

Department  t. 
HENRY  J.   BEAN,  Pbssidino  Juoob. 

ABSOdATB    JITDOBS. 

FRANK  A.  MOORE. 
WALLACE  McCAMANT. 

UTAH— Suprama  Court 

J.  B.  FRICK,  Chibt  Juanca. 

JvsTicaa. 
WM.  M.  Mccarty. 

E.  B.  CORFMAN. 
VALENTINE  GmEON.' 
8.  R.  THURMAN.' 

WASHXNOTOH— Suprama  Court 
OVERTON  O.  ELLIS,  CBnr  Joarica. 

Department  1. 
AssocuTB  jusneas. 
JOHN  F.  MAIN. 
STEPHEN  J.  CHADWICK. 
J.  STANLEY  WEBSTER, 
GEORGE  E.  MORRIS. 

Department  t. 

A8SOCUTK  JUBTICaa. 

EMMETT  N.  PARKER. 
MARK  A.  FULLERTON. 
O.  R.  HOLCOMB. 
WALLACE  MOUNT. 

WTOMINO— Suprama  Court 

CHARLES  N.  POTTER.  CKiar  JVBTIOI. 
ASSOCIATE  jusncaa. 
CYRUS  BEARD. 
RICHARD  H.  SCOTT. 


«  Appointed  March  SI,  ISIT, 
>  Appointed  April  23,  1917. 

■Appointed  Justice  ot  Supremo  Court  April  It, 
1S17. 


*  Appointed  April  1»,  1917. 
•Appointed  May  8.  1917. 
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In    re   JEPSON'S    ESTATE!    (L.    A.    5055, 
6056.) 

(Supreme  Court  of  California.    March  22, 1017.) 

Dbscent  ard  DisTRiBtmoif  «=»84— Pbbsonb 
Entitled — Nephews  and  Nieces. 

Under  Civ.  Code,  §  1386,  Bubd.  2,  providing 
that  the  issue  of  deceased  brothers  and  sisters 
take  by  descent  in  certain  cases,  and  subdivision 
4,  givuK  ^e  entire  estate  to  the  surviviDg 
qxnise  if  decedent  does  not  leave  certain  enu- 
merated relatives  including,  as  now  amended, 
the  issue  of  deceased  brothers  and  sisters,  such 
issue  now  take  by  descent,  although  it  was  oth- 
erwise before  the  ammdment  of  subdivision  4. 

[EH.  Note.— For  other  eases,  see  Descent  and 
Distribution,  Cent.  Dig.  if  07-101.] 

LMigan,  J.,  dissenting. 

In  Bank.  Appeals  from  Superior  Court, 
Los  Angeles  County;  James  O.  Rives,  Judge. 

In  the  matter  of  the  estate  of  Frederick  £>. 
Jepson,  deceased.  From  orders  setting  apart 
a  homestead  to  the  widow  and  dismissing 
contests,  deceased's  nephews  and  nieces  ap- 
peal.   Motions  to  dismiss  denied. 

Pred  N.  Amoldy  and  Stewart  &  Stewart, 
all  of  Los  Angeles,  for  appellants.  Frank 
Stewart  and  J.  W.  Howell,  both  of  Los  An- 
geles, for  respondents. 

HEINSHAW,  J.  Frederick  EX  Jeps<Hi,  up- 
on his  death,  intestate,  left  surviving  blm  a 
widow,  but  neither  issue,  nor  father,  nor 
mother,  nor  brother,  nor  sister.  He  did,  how- 
ever, leave  nephews  and  nieces,  children  of 
deceased  brothers  and  sisters.  The  vridow 
made  application  to  the  court  In  probate  to 
have  set  apart  to  her  a  homestead.  These 
n^hews  and  nieces  filed  a  contest  Their 
contest  was  dismissed  by  the  court  In  pro- 
bate, upon  the  ground  that  they  were  not 
parties  in  Interest.  The  court  made  Its  order 
setting  aside  a  homestead  to  the  widow.  The 
nephews  and  nieces  have  appealed  from  both 
of  these  orders,  and  their  appeals  are  met 
with  this  motion  to  dismiss  upon  the  ground 
Indicated,  namely,  that  they  are  not  parties 
in  interest 

The  question  then  is  this:  If  these  neph- 
ews and  nieces  under  our  law  of  succession 
have  no  inheritable  interest  In  the  estate  of 
the  deceased,  they  are  not  Interested  In  the 
widow's  application  for  a  homestead,  and 
these  appeals  should  be  dismissed.    The  ar- 


gument that  they  have  no  inheritable  Inter- 
est and  are,  therefore,  not  parties  In  Interest, 
is  founded  upon  the  construction  which  this 
court  gave  to  subdivisions  5  and  2  of  section 
l.$86  of  the  Civil  Code  as  those  subdivisions 
read  before  their  amendment  In  1005,  the 
further  contention  being  advanced  that  the 
amendments  of  1005  have  not  changed  the 
law  so  as  to  give  such  nephews  and  nieces 
an  inheritable  interest  which  before  the 
amendments  was  not  theirs.  The  cases  re- 
ferred to  are  Estate  of  Ingram,  78  Cal.  686, 
21  Pac.  435,  12  Am.  St  Bep.  80,  Estate  of 
Carmody,  88  Cal.  616,  26  Pac.  373,  and  Es- 
tate of  Nlgro,  149  Cal.  702,  87  Pat  384.  In 
each  of  those  cases  this  court  was  construing, 
as  It  was  compelled  to  do,  subdivision  2  of 
section  1386,  under  the  limitations  upon  that 
subdivision  Imposed  by  the  language  of  sub- 
division 6  of  the  same  section.  By  the 
amendments  of  1905  subdivision  5  haa  be- 
come subdivision  4,  and  for  convenience  In 
exposition  we  will  here  deal  with  subdivi- 
sion 4,  It  always  to  be  borne  in  mind  that  In 
the  cases  above  cited  It  was,  and  was  called, 
subdivision  5. 

What  then,  were  these  cases?  The  first 
of  them,  the  Estate  of  Ingram,  Is  the  only 
one  calling  for  analysis,  since  the  other  two 
simply  follow  the  construction  placed  on  the 
law  In  the  Elstate  of  Ingram.  The  Estate  of 
Ingram  presented  precisely  the  situation  that 
exists  in  the  present  case.  There  was  no  sur- 
viving father  or  mother;  there  was  no  sur- 
viving brother  or  sister,  but  there  were  sur- 
viving children  of  a  deceased  sister.  At  that 
time  subdivision  4  (then  subdivision  6)  de- 
clared In  effect  that  the  whole  estate  of  a 
spouse  dying  intestate  went  to  the  surviving 
spouse,  unless  the  deceased  spouse  left  either 
Issue,  or  a  father  or  a  mother,  or  a  brother 
or  a  sister.  It  stopped  there.  Therefore  by 
this  unequivocal  language.  If  no  one  of  these 
persons  was  in  being,  the  right  of  the  sur- 
viving spouse  to  take  all  of  the  estate  was 
absolutely  fixed.  To  determine  the  disposi- 
tion which  the  law  made  of  an  estate  under 
these  circumstances  when  there  were  not 
such  survivors,  the  Judge  in  probate  primari- 
ly, and  this  court  In  review,  turned  to  the 
language  of  subdivision  2.  Subdivision  1 
made  provision  for  the  case  where  a  deceas- 
ed spouse  left  Issue  as  well  as  a  surviving 
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spouse.  .  SabdMsion  2  treated- if- tbf  depo- 
sition of  the  estate  In  tine  'otb«r  contingencies 
contemplated  by  subdl'vlslolt  4,  and  it  declar- 
ed tbat  If  .tbb'&ceased  spouse  left  father  and 
mother  or'ii^iiier*  or  mother,  one-half  of  the 
•  rSktte;  should  go  to  them  or  the  survivor  of 
.;'  thettr.  If  there  was  neither  father,  nor  moth- 
'•er,  then  the  one-half  of  the  estate,  which  oth- 
erwise would  have  gone  to  them,  went  to  the 
living  brothers  and  sisters  "and  to  the  chil- 
dren of  any  deceased  brother  or  sister  by 
right  of  representation."  What,  then,  was 
the  Inevitable  and  necessary  construction  of 
these  laws  forced  upqn  this  court?  It  was 
simply  this:  Subdivision  4  had  placed  no  lim- 
itation upon  the  right  of  the  surviving  spouse 
to  take  all  of  the  estate  merely  because  there 
might  have  been  living  children  of  a  deceas- 
ed brother  or  sister,  but,  to  the  contrary,  had 
said  that  unless  there  were  living  brothers 
or  sisters,  the  whole  estate  should  go  to  the 
widow.  Turning,  then,  to  subdivision  2, 
which  contemplates  that  In  the  event  that 
there  la  a  living  brother  or  sister  and  chil- 
dren of  a  deceased  brother  or  sister,  the  chil- 
dren of  such  deceased  brother  or  sister  shall 
take  the  parent's  share,  the  construction  was 
InevitaUe  that  such  children  of  a  deceased 
brother  or  sister  could  take  only  upon  con- 
tingency, and  that  contingency  was  the  ex- 
istence of  a  living  brother  or  sister.  This 
construction,  we  have  said,  was  forced  up<Mi 
this  court  We  mean  forced  in  the  sense  that 
it  was  an  inevitable  and  unescapable  conclu- 
sion. The  unreasonableness  of  it — even  the 
Injustice  of  it — was  apparent  and  was  recog- 
nized. No  sound  reason  could  be  or  ever  was 
attempted  to  be  adduced  to  support  a  law 
which  said,  as  then  did  ours,  that  children 
of  a  deceased  brother  or  sister  could  share  in 
the  estate  if  there  was  another  living  brother 
or  sister,  but  could  not  share  if  there  Were 
none.  All  that  this  court  could  say  was:  Ita 
scrlpta  lex.  In  time  the  anomaly  of  the  sit- 
uation came  to  be  recognized  by  the  Legisla- 
ture and  it  amended  subdivision  4  in  a  most 
important  particular.  It  also  amended  sub- 
division 2,  that  it  might  read  harmoniously 
with  the  amended  subdivision  4 .  That  amend- 
ment for  the  first  time  added  to  the  classes, 
the  existence  of  which  would  forbid  the  sur- 
viving spouse  from  taking  aU  of  the  estate 
"the  children  or  grandchildren  of  a  deceased 
brother  or  sister."  Or,  to  make  our  meaning 
plain,  paraphrasing  the  language  of  subdivi- 
sion 4,  while  still  maintaining  Its  meaning, 
originally  it  declared  that  all  of  the  estate 
shall  go  to  the  surviving  spouse  unless  the 
deceased  spouse  left  Issue,  husband,  wife, 
father,  mother,  brother,  or  sister,  in  which 
event  the  estate  should  go  as  provided  in  the 
previous  subdivisions  1  and  2;  or,  again  para- 
phrasing its  meaning,  the  subdivision  declared 
that  the  surviving  spouse  should  not  take  all 
of  the  estate  tf  any  of  these  enumerated  rela- 
tions of  the  deceased  spouse  survive.  By  the 
amendment  to  subdiviaioa  4  it  declared  that 


the  surviving  spouse  Should  not  take  all  of 
the  estate  If,  as  well  as  those  first  enumerat- 
ed, children  or  grandchildren  of  a  deceased 
brother  or  sister  survived.  As  a  Itmitation 
upon  the  right  of  the  wife  to  take  all  of  the 
estate,  these  children  and  grandchildren  of 
a  deceased  brother  or  sister  were  placed  in 
the  same  list  and  category  as  a  surviving 
parent  or  a  surviving  brother  or  sister.  We 
now  have  the  law  reading  as  it  never  read  be- 
fore. We  have  the  law  declaring  that  the 
survi\'lng  spouse  shall  not  take  all  if  the  de- 
ceased spouse  left  a  surviving  father,  or  moth- 
er, or,  falling  these,  left  a  surviving  brother 
or  sister,  or,  falling  these,  left  children  or 
grandchildren  of  a  deceased  brother  or  sis- 
ter. It  still  becomes  necessary  to  turn  to 
subdivision  2  to  learn  what  disposition  the 
law  makes  of  the  estate  when  any  of  the 
contingencies  or  limitations  contemplated  by 
section  4  upon  the  surviving  spouse's  right  to 
take  all  of  the  estate  have  arisen,  and  we  do 
this  now  with  the  fixed  declaration  of  the 
law  that  the  surviving  spouse  shall  not  take 
all  of  the  estate  if  there  be  surviving  chil- 
dren or  grandchildren  of  a  deceased  brother 
or  sister  of  the  deceased  spouse.  When  we 
turn  to  the  consideration  of  subdivision  2, 
with  this  new  light  and  law  before  us,  we 
now  find  a  law  rationally  and  Justly  framed 
to  enable  children  of  a  deceased  brother  or 
sister  to  inherit,  whether  or  not  there  be  a 
surviving  brother  or  sister.  If  there  be  a  sur- 
viving brother  or  sister,  then  the  children  of . 
each  deceased  brother  or  sister  take  collec- . 
tively  their  parent's  share  "by  right  of  rep-  - 
resentation."  If  there  be  no  surviving  broth- 
er or  sister,  and  there  be  children  of  more 
than  one  deceased  brother  or  sister,  each 
group  of  such  children  takes  the  parent's 
share  by  right  of  representation.  Such  is 
the  manifest  meaning  of  the  amended  law; 
such  is  the  meaning  that  would  have  been 
given  to  this  law  from  the  first — a  meaning 
which  this  court  was  unable  to  give  It  be- 
cause of  the  original  limitation  In  subdivi- 
sion i,  so  often  referred  to. 

And,  finally,  let  it  be  said,  U  the  amend- 
ment to  subdivision  4,  aptly  phrased  to  ac- 
complish this  thing,  does  not  mean  this  it 
means  nothing,  and  the  IJegisIature  was  but 
beating  the  air. 

The  precise  question  here  under  considera- 
tion has  never  been  directly  presented  to  this 
court  under  these  amendments  to  section 
1386  of  the  Civil  C!ode.  But  upon  the  other 
hand  there  Is  no  decision  of  the  court  given 
since  those  amendments  which  follows  the 
views  of  the  B^state  of  Ingram — the  law  of 
which  case  happily  fell,  to  the  ground  with 
the  existence  of  the  amendments.  To  the 
contrary,  while  the  question  was  not  directly 
presented  in  them,  the  opinions  in  such  cases 
as  Estate  of  Claiborne,  158  Cal.  646,  112  Pac. 
278,  could  only  have  been  written  under  the 
recognized  concession  of  the  litigants  that 
the  law  had  been  changed  as  Indicated — a 
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concessdon  Whidbi  the  coifrt  accepted.  EMate 
■of  Nigro,  172  C3al.  474. 156  Pac  1019,  contains 
Jiotblng  In  opposition  to  what  has  been  here 
said.  In  the  Estate  of  Nlgro  this  court  sim- 
ply laid  do\fn  the  unimpeachable  proposition 
that  children  and  grandchildren  of  a  deceas- 
ed brother  or  slater  were  not  grouped  In  the 
law  as  forming  together  one  class  but  as 
forming  two  distinct  classes,  so  that  grand- 
children were  entitled  to  the  Inheritance  only 
In  tbe  event  that  there  were  no  Uring  chil- 
dren. 

The  motions  to  dismiss  ace  therefore  de- 
nied. 

We  concnr:  ANGELLOTTI,  C.  J. ;  SLOSS, 
J.;    SHAW,  J.;  MELVIN,  J.I  LAWLOR,  J. 

LORIGAN,  jr.  I  dissent.  Aa  subdivisions 
2  and  4  of  section  1386  of  the  Civil  Code  now 
stand  they  provide — subdivision  2 — that: 

"If  the  decedent  leaves  no  issue,  the  estate 
goes  one  IiaU  to  the  surviving  husband  or  wife, 
and  the  other  half  to  the  decedent's  father  and 
mother  in  equal  shares,  and  if  either  la  dead  the 
whole  of  said  half  goes  to  the  other. .  If  there 
is  no  father  or  mother,  then  one-half  goes  in 
equal  shares  to  the  brothers  and  sisters  of  de- 
cedent and  to  the  children  or  grandchildren  of 
an]/  deceaeed  brother  or  eister  by  rieht  of  repre- 
lentation." 

I  have  italldised  that  pcMtlon  of  the  section 
more  particularly  Involved  In  the  considera- 
tion of  this  matter.  SnbdivlsloD  4  provides 
that: 

"If  the  decedent  leaTes  a  surviving  husband  or 
wife,  and  neither  issue,  father,  mother,  brother, 
sister,  nor  the  children  or  grandchildren  of  a  de- 
ceased brother  or  sinter,  the  whole  estate  goes 
to  the  surviving  husband  or  wife." 

These  are  the  only  subdivisions  of  the  sec- 
tion requiring  attention.  Appellants  base 
their  claim  as  heirs  to  a  portion  of  the  estate 
of  decedent  under  subdivision  2  of  the  sec- 
tion. 

When  the  Ingram  Case,  referred  to  in  the 
prevailing  opinion,  was  decided  in  1889,  snb- 
divlsion  2  of  section  1386  read  just  as  it  does 
now  except  that  In  1905 — many  years  after 
it  was  decided — it  was  amended  so  as  to  add 
the  words  "or  grandchildren"  after  the  word 
"children."  The  other  subdivision  quoted 
above — subdivision  4 — ^is  the  same  now  as  it 
was  when  the  Ingram  Case  was  decided,  ex- 
cept that  it  was  then  marked  subdivision  6, 
and  except,  further,  that  it  also  was  amended 
in  1905  to  add  "nor  the  children  or  grand- 
cbildro)  of  a  deceased  brother  or  sister"  after 
the  word  "sister."  These  amendments  do  not 
affect  tbe  situation  here  as  far  as  grand- 
children are  concerned  becanse  there  are 
none. 

Kow,  as  to  the  Ingram  Case,  78  Gal.  686, 
21  Pac.  436,  12  Am.  St  Rep.  80.  It  appears 
therefrom  that  Mrs.  Ingram,  deceased,  left 
a  surviving  husband,  but  no  issue  and  no 
surviving  father,  mother,  brother,  or  sister. 
There  were,  however,  left  by  her  certain  chil- 
dren and  grandchildren  of  a  deceased  sister, 
who,  on  distribution  of  the  estate,  claimed 


that  they  were  entitled  to  one-half  of  It 
The  trial  court  having  ignored  their  claim 
entirely  and  having  distributed  all  the  estate 
to  the  assignee  of  the  surviving  husband,  the 
said  children  and  grandchildren  of  tbe  said 
deceased  sister  appealed.  They  asserted,  as 
do  the  appellants  here,  that  they  were  en- 
titled to  one-half  of  the  estate  under  said 
subdivision  2  of  section  1386.  This  court, 
however,  held  to  the  contrary,  and  In  con- 
struing both  subdivisions  2  and  5  (now  4  as 
amended)  said: 

"It  is  entirely  bey<»id  doubt  that  the  whole  of 
the  estate  should  have  been  distributed  to  the 
surviving  husband.  Paragraph  5  of  section 
1386  of  the  Civil  Code  is  too  clear  to  present 
any  difficulty  of  construction  whatever.  It  is  as 
follows:  'If  the  decedent  leave  a  surviving  hus- 
band or  wife,  and  neither  issue,  father,  mother, 
brother,  nor  sister,  the  whole  estftte  goes  to  the 
surviving  husband  or  wife.'  Paragraph  2  of 
said  section  refers  to  the  case  where  there  it  a 
surviving  brother  or  sister,  and  provides  that  in 
such  case,  if  there  be  aUo  children  of  the  deceas- 
ed brother  or  sister,  they  shall  take  their  par- 
ents' share  by  right  of  representation.  It  is 
vain  to  argue  against  the  injustice  of  the  rule, 
or  to  contend  that  in  a  case  like  the  one  at  bar  •' 
the  children  of  a  deceased  sister  ought  to  have 
a  share  in  the  estate  when  there  is  not  any  sur- 
viving brother  or  sister,  as  well  as  when  there  it. 
Succession  to  estates  is  purely  a  matter  of  stat- 
utory regulation,  which  cannot  be  changed  by 
courts." 

While  this  was  a  department  decision,  tbe 
construction  put  on  these  subdivisions  was 
subsequently  affirmed  in  bank  in  Re  Car- 
mody,  88  Cal.  616,  26  Pac  37S,  and  Estate  of 
Fabrldo  Nlgro,  149  Cal.  702,  87  Pac.  384,  in 
which  latter  case  It  was  declared,  while  not 
questioning  the  construction  of  the  subdivi- 
sions as  made  in  the  Ingram  Case,  that  such 
interpretation  of  the  law  had  theretofore 
become  a  rule  of  property  which  should  be 
and  is  adhered  to.  These  two  decisions  were 
made  under  the  subdivisions  as  they  stood 
prior  to  the  said  amendments  of  1905,  and 
they  are  confirmatory  of  the  construction  in 
the  Ingram  Case  of  the  subdivisions  as  they 
then  stood,  and  such  construction  should  be 
adhered  to  not  only  as  a  proper  one,  but  as 
having  become  a  long-established  rule  of 
property,  unless  tbe  amendment  of  1905  to 
subdivision  4  compels  a  different  construc- 
tion. The  prevailing  opinion  decides  that  It 
does.  I  am  unable  to  agree  with  it  Cter- 
tainly,  the  amendment  of  1906  of  subdivision 
2  Itself  woiiced  no  change  in  the  construc- 
tion as  given  in  tbe  Ingram  Case.  That 
amendment  amounted  only  to  the  insertion 
of  tbe  word  "grandchildren"  therein  which 
obviously  operated  solely  as  an  enlargement 
of  the  class  who  might  take  if  the  class  of 
"children  or  grandchildren"  could  take  at  all. 
No  one  claims  that  this  subdivision  alone, 
as  amended,  called  for  any  different  con- 
struction than  It  received  in  tbe  Ingram 
Case.  And  appellants  do  not  So  It  must  be 
taken  that  as  far  as  subdivision  2  is  con- 
cerned it  means,  taken  by  Itself,  just  what  it 
has  always  meant  and  as  tbe  Ingpun  Case  ^ 
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declared  It  meant,  namely,  that  the  issue  of 
a  brother  or  sister  of  a  deceased  spouse 
could  not  Inherit  unless  there  were  also  a 
brother  or  sister  left  surviving  the  decedent. 
It  Is  claimed,  however,  that  a  change  In  sub- 
division 2  was  wrought  through  the  amend- 
ment of  subdivision  4  in  1905.  If  this  is  not 
so,  then  It  has  not  been  wrought  at  all.  If 
the  amendment  did  have  this  effect,  where 
is  the  language  in  it  which  declares  it?  The 
insertion  In  subdivision  4  of  the  words  "nor 
the  children  or  grandchildren"  Is  not  lan- 
guage potent  or  positive  of  Itself  to  give 
them  the  right  to  Inherit  at  all.  These  words 
were  simply  inserted  In  subdivision  4  to  have 
it  conform  to  subdivision  2  and  make  it 
consistent  and  harmonious  with  it  What 
the  amendment  to  both  these  subdivisions 
amounted  to  is  as  to  subdivision  2 — ^that 
grandchildren  and-  children  of  a  deceased  sis- 
ter or  brother  may  with  a  surviving  brother 
or  sister  of  a  decedent  Inherit  one-half  the 
estate  of  a  decedent  with  the  surviving 
spouse,  but  only  where  there  is  a  surviving 
brother  or  sister  of  the  decedent  who  is  en- 
titled to  do  so.  As  to  subdivision  4 — that 
the  surviving  spouse  shall  inherit  tbe  whole 
estate  when  the  decedent  leaves  "neither 
•  •  •  brother,  sister,  nor  the  children  or 
grandchildren  of  a  deceased  brother  or  sis- 
ter." In  other  words,  when  the  decedent 
spouse  leaves  none  of  those  who,  as  enumer- 
ated therein,  would  be  entitled  to  Inherit 
x)ne-half  of  it  under  subdivision  2,  then  the 
whole  estate  goes  to  the  surviving  spouse. 
It  will  l>e  observed  also  that  the  only  sub- 
division which  gives  brothers  or  sisters,  chil- 
dren or  grandchildren  of  a  deceased  brother 
or  sister,  in  plain  and  direct  language  any 
right  to  Inherit  with  a  surviving  spouse  at 
all  is  this  subdivision  2.  Subdivision  4  does 
not  pretend  to  confer  any  right  of  inherit- 
ance on  any  one  save  the  surviving  spouse, 
and  then  gives  the  whole  estate  to  such  sur- 
vivor when  none  of  the  parties  exist  who  im- 
der  subdivision  2,  re-enumerated  in  subdi- 
vision 4,  would  be  entitled  to  take.  It  is 
necessarily  understood  when  subdivision  4 
declares  that  on  the  nonexistence  of  any  of 
the  different  classes  enumerated  therein,  the 
surviving  spouse  takes  the  whole  estate,  that 
what  is  meant  Is  that  none  of  the  classes 
exist  who,  if  left,  would  be  capable  of  inher- 
iting under  subdivision  2.  Anderson  v.  Pot- 
ter, 5  Cal.  63.  If  the  Legislature  did  not 
agree  with  the  interpretation  in  the  Ingram 
Case  It  took  it  many  years — some  17 — to  en- 
act something  different  with  the  result  that 
instead  of  a  clear  and  positive  enactment  as 
to  Inheritable  rights.  If  that  was  the  intend- 
ed subject,  we  are  still  left  to  indulge  in 
more  construction  and  interpretation  as  to 
what  was  meant.  Certainly,  If  it  was  In- 
tended to  change  the  Ingram  rule  and  estab- 
lish a  different  rule  of  succession,  It  was 
sot  difficult  for  the  Legislature  to  do  so  and 


do  it  In  plain  certain  language  in  the  proper 
place.  If  children  and  grandcIiUdren  were 
to  Inherit  one-half  with  the  surviving  spouse, 
though  no  brothers  or  sisters  survived  the 
decedent,  it  could  have  easily. and  clearly 
said  so  In  subdivision  2,  where  the  inheritv 
able  rights  of  said  persons  are  declared,  and 
not  left  it  to  be  construed  through  the  use  of 
negative,  indirect,  and  obscure  language  in- 
serted in  subdivision  4,  and  which  does  not 
refer  to  succession  or  Inheritance  at  all,  and. 
particularly  where  the  only  Inheriting  lan- 
guage used  in  said  section  is  that  conferring 
a  positive  Inheritable  right  on  the  surviving 
spouse.  I  am  satisfied  that  the  enumeration 
In  subdivision  4  of  any  of  those  who  might 
not  be  entitled  to  take  with  the  surviving 
spouse  the  one-half  of  the  estate  under  sub- 
division 2  was  made  simply  as  a  reason  for 
granting  or  vesting  the  whole  estate  in  sudi 
surviving  spouse  and  as  not  affecting  the 
change  In  the  rules  of  succession  declared  in 
subdivision  2  and  as  construed  in  the  Ingram 
Case. 

The  Estate  of  Claiborne,  168  Cal.  646,  112 
Pac  278,  is  not  to  be  taken  as  authority 
questioning  the  rule  of  the  Ingram  Case. 
That  case  Is  not  mentioned  or  discussed 
there,  nor  was  the  construction  of  subdivi- 
sions 2  and  4,  or  either  of  them.  Involved  in 
that  appeal.  It  could  not  be,  as  the  ques- 
tion there  was  not  one  of  succession  on  in- 
testacy, but  the  construction  of  peculiar 
terms  In  a  will.  As  far  as  the  Estate  of  El- 
len Nlgro,  172  Oal.  474,  166  Pac.  1019,  Is 
concerned,  while  It  did  not  involve  the  same 
question  as  here — ^the  construction  of  subdi- 
visions 2  and  4 — it  did  Involve  the  construc- 
tion of  subdivisions  2  and  3.  In  that  con- 
struction the  reasoning  In  the  Ingram  Case 
was  applied  and  approved,  and  I  do  not  per- 
ceive that  the  two  cases  present  any  radical 
difference  between  them  in  the  language 
used  as  to  inheritable  rights. 

I  think  the  trial  court  was  correct  in  hold- 
ing that  the  appellants  had  no  Interest  in 
the  estate  which  entitled  them  to  appear 
therein  or  to  be  heard  on  appeal  to  this 
court,  and  that  the  motions  to  dismiss  their 
appeals  should  be  granted. 


REAI/TY  DOCK  &  IMPROVEMENT  CORP. 

V.  ANDERSON  et  al.    (S.  F.  6833.) 
(Supreme  Court  of  California.    March  20, 1917.) 
1.  FlXTOBKS  ^»27(^  —  Tbade  Fixtubes  — 

RlOHTS  OF  LBSSOB  —  BBMOTAIi  OF  IMPROVB- 

MKNTS — STATUTB. 

Where  a  lease  provided  that  all  alterations, 
additions,  and  Improvements  to  the  premises  by 
the  lessee  should  become  the  property  of  the 
lessor,  it  is  not  material  in  determining  the 
rights  of  the  parties  to  a  safety  deposit  vault 
constructed  in  the  basement  whether  such  vault 
was  a  trade  fixture  within  Civ.  Code,  §  1019, 
giving  the  tenant  the  riffht  to  remove  a  trade 
fixture  at  any  time  before  the  termination  of 
his  lease  if  the  removal  could  be  effected  with- 
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out  injury  to  the  premises,  unless  the  thiag  had 
by  die  manner  in  which  it  was  affixed  became 
an  integral  part  of  the  premises,  or  whether 
the  removal  could  be  effected  in  the  manner  pre- 
scribed in  that  section,  but  the  rltrhts  of  the 
parties  are  to  be  {(oremed  solely  by  the  provi- 
sions of  the  lease. 

[Ed.    Note.— For   other   cases,    see   Hxttires, 
Cent.  Dt«.  IS  5,  22,  44,  45,  54.] 
2.  I<A.NDix>Bi)    AND    Tenant    4!=s»157(2,  3)    — 

LJCASS— GONBTBTTCTION — "IMPROVEMENT.  ' 

Within  the  provisions  of  a  lease  that  no  al- 
terations, repairs,  or  changes  should  be  made  by 
the  tenant  except  with  consent  of  the  lessor, 
and  that  all  alterations,  additions,  and  improve- 
ments made  by  the  tenant  sDould  be  the  proper- 
ty of  the  lessor,  a  safety  deposit  vault  built  in 
accordance  with  the  terms  of  the  lease  by  the 
lessee,  a  bank,  which  consisted  of  a  large  room 
erected  on  the  i./asement  floor  having  substantial 
brick  walls  and  a  steel  and  concrete  roof,  all 
Ihied  oa  both  sides  with  steel  plates,  and  hav- 
ing a  steel  door,  became  the  property  of  the 
lessor,  whether  or  not  it  was  a  trade  fixture, 
^ce  the  term  "improTement"  is  much  more 
cooaprebensiTe  than  "fixture,  and  the  bank 
commissioner  was  therefore  liable  to  the  lessor 
for  removing  the  steel  lining  and  the  door  from 
the  vault. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  574,  6T6. 

Vor  other  definitions,  see  Words  and  Phrases,' 
First  and  Second  Series,  Improvement.] 

Shaw,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  CJourt, 
City  and  County  of  San  Francisco ;  Frank  J. 
Murasky,  Judge. 

Action  by  the  Realty  Dock  &  Improvement 
Corporation  against  Alden  Anderson  and 
another.  Judgment  for  defendants,  and 
plaintiff  appeals.     Reversed. 

Edgar  O.  Chapman,  of  San  Frandaoo,  for 
appellant  F.  R.  Sweasey,  F.  A.  Cutler,  and 
GlUett  &  Cutler,  all  ot  San  Francisco,  for 
respondents. 

LORIGAN,  J.  In  June,  1908,  the  Union 
State  Bank,  a  banking  corporation,  leased 
and  went  into  the  occupancy  of  a  portion  of 
the  Monadnock  Building  in  San  Francisco, 
nnder  a  ten-year  lease  from  Herbert  C.  Law, 
its  owner.  In  October,  1908,  Law  sold  the 
property  and  assigned  his  Interest  In  the 
lease  given  to  him  by  the  Union  State  Bank 
to  the  plaintiff.  In  July,  1909,  the  defend- 
ant Alden  Anderson,  as  superintendent  of 
banks  of  this  state,  declared  the  Union  State 
Bank  to  be  Insolvent,  took  charge  of  Its 
property,  business,  and  banking  premises, 
and  with  the  assistance  of  his  codefendant, 
S.  P.  Xoung,  his  deputy,  removed  all  the  per- 
sonal property  of  the  bank  from  the  building 
as  expeditiously  as  possible,  at  that  time, 
among  other  things,  removing,  over  the  pro- 
test of  the  plaintiff,  a  steel  door  and  the  ex- 
terior and  Interior  steel  plate  linings  of  a 
large  safe  deposit  vault  which,  under  the 
terms  of  Its  lease,  the  bank  had  constructed 
In  the  basement  of  the  leased  banking  prem- 
ises. 

Plaintiff   brought  this  action  to  recover 


damages  from  the  defendants  for  the  removal 
of  said  steel  door  and  said  exterior  and  In- 
teri«r  steel  lining  of  said  rault,  which  it  al- 
leged were  wrongfully  removed.  The  court 
made  findings  and  entered  a  Judgment  in 
favor  of  defendants,  from  which,  and  a  de- 
nial of  its  motion  for  a  new  trial,  plaintiff 
appeals. 

The  court  found  that  by  the  terms  of  the 
lease  made  between  the  plaintiff  and  the  Un- 
ion State  Bank  the  bank  was  leased  a  certain 
amount  of  space  on  the  ground  floor  of  the 
Monadnock  Building  for  ordinary  banking 
business,  and  also  a  large  room  In  the  base- 
ment Immediately  below  the  ground  floor 
space;  said  basement  room  to  be  used  for 
safe  deposit  vaults  to  be  constructed  In  said 
basement  for  the  customers  of  the  bank;  that 
the  premises  leased  should  not  be  used  "for 
any  other  purposes  than  that  of  banking  and 
safe  deposit  business  without  the  written 
consent  of  the  lessor,"  The  lease  further 
provided: 

"That  said  premises  should  not  be  altered, 
repaired,  or  diauged  without  the  written  con- 
sent of  Oie  lessor,  and  that  unless  otherwise  pro- 
vided by  written  agreement  all  alterations,  im- 
provements, and  changes  should  be  d<«e  either 
by  or  under  the  direction  of  the  lessor,  but  at 
the  cost  of  >the  said  lessee;  that  all  alterations, 
additims,  and  improvements  made  in  and  to 
said  premises  should,  unless  otherwise  provided 
by  a  written  agre^nent,  be  the  property  of  the 
lessor  and  sbonJd  remain  upon  and  bie  surrender- 
ed with  the  inremises." 

As  to  the  construction  of  the  brick  vault: 
The  court  found  that  the  bank  upon  entering 
into  possession  of  the  premises  constructed 
a  safe  deposit  vault  in  said  basement;  that 
said  vault  rested  on  the  floor  of  said  base- 
ment and  was  not  connected  with  the  walls 
of  the  basement  or  with  the  ceiling,  and  was 
approximately  20  feet  wide  by  30  feet  long 
and  between  8  and  9  feet  high ;  the  walls  of 
said  vault  were  2  feet  thick,  made  of  brick, 
and  lined  Inside  and  out  with  shieets  of 
steel;  the  vault  was  provided  with  a  steel 
door  and  steel  paneling  surrounding  the 
door ;  within  this  vault  the  said  Union  State 
Bank  placed  safe  deposit  boxes  for  the  use 
of  Its  customers;  that  neither  said  vault, 
door,  or  paneling  In  it  was  Imbedded  or  affix- 
ed to  said  building  owned  by  plaintiff,  nor 
attached  or  afllsed  to  its  walls  or  connected 
therewith,  and  formed  no  Integral  part  of 
said  building,  and  was  not  placed  in  the 
basement  of  said  building  or  in  said  build- 
ing as  an  "alteration,  addition,  or  improve- 
ment" thereto,  but  was  placed  there  for  the 
purpose  of  trade  as  aforesaid,  and  not  other- 
wise, and  the  same  could  be  removed  from 
said  building  and  from  said  basement  with- 
out causing  any  injury  or  damage  thereto. 

These  matters  are  taken  from  the'  findings. 
But  in  addition  to  said  findings,  and  show- 
ing more  in  detail  all  about  the  construction 
of  said  vault  and  the  removal  .thereof,  the 
following  undisputed  facts  taken  from  the 
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record  are  referred  to:  The  safe  deposit 
vault  was  constructed  by  the  bank  under  the 
provisions  of  the  lease  and  as  an  essential 
aid  to  the  proper  conduct  of  its  banking  busi- 
ness, and  was  of  such  substantial  character 
and  strength  and  permanency  of  construc- 
tion as  to  render  safe  and  secure  protection 
for  the  valuables  of  the  depositors  and  of 
sufflclent  size  to  be  convenient  and  commodi- 
ous for  them.  This  vault  was  built  In  a  cor- 
ner of  the  basement  room,  and  one  side  and 
one  end  were  set  against  said  basement  walla. 
These  were  not  connected  by  cement  or  moi-tar 
with  such  basement  walls,  but  were  built  up 
against  and  parallel  therewith.  The  vault 
room  was  built  up  from  the  floor  of  said 
basement  to  the  width,  breadth  and  height 
as  found  by  the  court.  The  walls  were  2 
feet. thick,  built  of  brick;'  they  were  con- 
structed from  the  cement  floor  of  the  base- 
ment, the  brick  being  laid  on  the  basement 
floor  and  affixed  thereto  by  means  of  mortar 
mixed  with  cement.  The  roof  of  the  vault 
did  not  reach  the  celling  of  tBe  basement, 
but  was  constructed  of  9-lnch  steel  I  beams, 
18  feet  long,  laid  close  together  across  the 
vault  walls  and  filled  In  with  brick  and  ce- 
ment The  reasonable  cost  of  the  construc- 
tion of  the  vault  brickwork  was  ?800.  The 
vault  was  lined  Inside  and  out  with  burnish- 
ed steel  casing;  the  outer  steel  casing  being 
placed  there  solely  for  ornamental  purposes. 
The  steel  of  thp  ceiling  .of  the  vault  was  se- 
cured to  the  steel  beams  entering  into  its 
construction,  and  the  inner  and  outside  steel 
linings  were  screwed  to  the  brick  walla  of 
the  vault  The  steel  door  and  vestibule  (one 
piece)  was  set  in  mortar  and  secured  by 
flanges  to  the  vault  walls  to  hold  it  in  place 
This  door  and  the  inner  and  outer  linings  of 
the  vault  were  of  the  reasonable  value  of 
$2,550.  The  defendants  in  dismantling  the 
vault  unscrewed  the  steel  linings,  Inner  and 
outer,  from  the  walls  of  the  ceiling,  and 
broke  away  the  plaster  from  around  the 
steel  door  and  vestibule  and  took  them  out. 
The  taking  out  of  the  door  left  the  brick 
walls  about  the  door  somewhat  Jagged  and 
ragged  on  one  side,  bnt  otherwise  the  brick- 
work of  the  walls  was  not  injured.  No 
attempt  was  made  to  remove  any  of  the 
walls  or  ceilings  of  the  vault  save  as  we 
have  indicated.  In  fact,  the  only  portions 
taken  were  the  door  and  vestibule  and  the 
inner  and  exterior  steel  linings.  Otherwise 
the  vault  room  was  left  Intact  As  to  the 
vault  room  itself,  as  originally  constructed 
and  equipped  and  used  by  the  bank,  it  was 
provided  with  safe  deposit  boxes  on  three 
sides,  and  with  chairs,  tables,  and  other  ac- 
commodations for  the  patrons  of  the  safe  de- 
posit department  When  these  defendants 
dismantled  the  vault  in  the  manner  describ- 
ed and  took  away  the  property  in  question 
they  did  to  by  breaking  the  sidewalk  In 
front  of  the  building  and  taking  it  out 
through  the  opening  so  made.    This  was  the 


only  way  in  which  the  articles  could  be  re- 
moved. 

It  Is  insisted  by  the  appellant  that  the 
finding  of  the  trial  court  that  neither  the 
vault,  nor  door,  nor  panelings,  when  con- 
structed, were  affixed  to  the  building  owned 
by  plaintiff  and  formed  no  Integral  part  of 
the  building  leased,  and  were  not  placed  in 
the  basement  of  said  building,  or  in  said 
building,  as  an  "alteration,  addition,  or  im- 
provement" thereto,  is  not  sustained  by  the 
evidence.  While  this  finding,  as  a  whole, 
embraces  several  particular  findings,  we  do 
not  think  it  necessary  to  consider  the  at- 
tack of  appellant  upon  all  of  them,  because 
we  are  satisfied  that  its  contention  is  cor- 
rect as  to  the  particular  finding  that  this 
vault  was  not  placed  in  said  building  as  an 
"alteration,  addition,  or  Improvement"  there- 
to, and  It  Is  upon  the  fact  as  to  whether 
the  construction  of  the  vault  did  or  did  not 
constitute  au'  "alteration,  addition,  or  im- 
provement" to  the  building  that  the  rights 
of  the  parties  in  this  action  are  to  be  de- 
termined. 

[1]  The  theory  of  the  respondents  appears 
to  t>e,  and  was  doubtless  that  adopted  by  the 
trial  court,  that  the  construction  of  this 
vault  In  th'e  manner  and  style  described  in 
the  evidence  constituted  It  simply  a  trade 
fixture  which,  uilder  section  1019  of  the  Civil 
Code,  the  taiant  had  a  right  to  remove  at 
any  time  before  the  termination  of  his  lease 
If  the  removal  could  be  effected  without  In- 
Jury  -to  the  premises  unless  the  thing  bad 
by  the  manner  in  which  it  was  affixed  be- 
come an  integral  part  of  the  premises.  We 
do  not  think,  however,  as  we  have  Just  said, 
that  the  finding  of  the  court  in  as  far  as  it 
determines  that  the  vault  is  a  trade  fixture, 
and  that  It  could  be  removed  from  the  build- 
ing without  causing  any  Injury  thereto,  is  of 
any  consequence.  Nor  do  we  think  it  of  any 
moment  In  the  consideration  of  this  appeal 
whether  the  vault  was  imbedded  in  or  affixed 
to  the  main  building  and  had  become  an  In- 
tegral part  thereof,  except  in  so  far  as  these 
matters  may  bear  on  what  we  consider  the 
determinative  question  in  the  case,  namely, 
whether  Its  construction  constituted  an  "al- 
teration, addition,  or  Improvement"  In  the 
premises  which  under  the  terms  of  the  lease 
Inured  to  the  lessor.  It  is  not  a  matter  of 
controlling  importance  whether  the  vault  as 
constructed  was  a  permanent  or  a  movable 
fixture.  We  are  not  here  considering  the 
rights  arising  by  operation  of  law  only  be- 
tween landlord  and  tenant  as  to  the  articles 
placed  upon  the  leased  premises  by  the  lat-, 
ter.  On  the  contrary,  these  rights  are  to  be 
determined  from  the  terms  of  the  lease  un- 
der which  the  parties  undertook  to  fix  them. 
The  lease  provided  that  no  "alterations,  re- 
pairs, or  changes"  should  tie  made  by  the 
tenant  except  with  the  consent  of  the  lessor, 
and  that  as  to  them,  provided  that  all  "al- 
terations,    additions,     and     ippiovements" 
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should  be  tbe  iHroDerty  of  the  lessor.  This 
vault  was  buUt  under  the  terms  of  the  lease 
and  with  the  consent  of  the  lessor.  Hence, 
the  only  question  is,  Did  this  construction  of 
the  vault  result  in  an  "alteration,  addition, 
or  improvement"  to  the  premises  leased?  If 
It  did  not,  the  defendants,  a^  representing 
the  lessee,  had  a  right  to  remove  it  as  they 
did.  If  it  did,  then  it  belonged  to  the  plain- 
tiS  and  the  defendants  bad  no  right  to  inter- 
fere with  it 

[2]  It  appears  to  us  as  assuming  rather  an 
idle  task  if  we  were  to  discuss  at  length  the 
question  whether  the  character  of  this  vault 
built  by  the  bank  did  or  did  not  constitute 
"an  alteration,  addition,  and  improvement" 
in  the  premises.  It  Is,  of  course,  quite  ap- 
parent that  the  term  "improvement"  is  com- 
pr^enslve  enough  to  embrace  all  additions 
or  alterations  which  may  be  made  by  a  ten- 
ant for  the  convenience  of  his  business  upon 
the  premises.  It  Is  much  more  comprehen- 
sive than  the  word  "fixture,"  and,  while  in- 
cluding these,  includes  also  many  things  that 
may  not  be  classed  as  fixtures.  In  fact.  If 
force  is  to  be  given  to  a  provision  in  a  lease 
which  provides  that  all  "Improvements" 
made  In  premises  shall  inure  to  the  lessor, 
it  Is  difllcult  to  conceive  of  any  subsequent 
addition,  alteration,,  or  repair  to  the  prem- 
ises during  the  tenancy  which  would  not  be 
embraced  within  the  term  "Improvement" 
That  the  construction  of  this  vault  was  in- 
tended to  and  did  amount  to  all  of  these — an 
addition,  alteration,  and  Improvement — and 
was  embraced  within  the  terms  of  the  lease, 
we  think  Is  evident.  Certainly,  a  room  cov- 
ering a  floor  space  of  20  feet  wide  by  30  feet 
long,  with  walls  8  feet  high,  made  of  solid 
brick  2  feet  thick  set  In  cement  and  niortar, 
and  having  a  steel  beam  roof,  sheathing  In- 
side emd  out  with  steel  sheeting  screwed  In 
place,  having  a  steel  door  and  vestibule  and 
the  whole  erected  and  adapted  as  a  safety 
vault  at  an  expense  of  over  ^,000.  is  In  the 
nature  of  things  an  alteration  in  the  premises 
on  which  It  Is  built,  and  in  its  solidity,  per- 
manency, and  utility  is  certainly  an  addition 
and  improvement  to  the  premises.  It  certain- 
ly altered  the  basement  of  the  premises  to 
build  it  there,  and  was  an  addition  and  Im- 
provement in  aid  of  the  use  of  the  premises 
for  banking  purposes  for  which  they  were 
rented  and  In  aid  of  which  use  the  building 
of  the  vault  was  contemplated  and  accom- 
plished. This  safety  Vault  was  not  like  an 
ordinary  movable  safe  or  a  machine  which 
might  be  temporarily  housed  in  or  which  is 
constructed  or  fixed  together  In  parts  readily 
separable  so  as  to  permit  of  removal  and  re- 
assembling at  some  other  place.  This  vault 
as  oonstructed  had  no  removable  identity.  It 
lost  its  character  as  a  safety  vault  as  soon  as 
it  was  taken  apart  With  ttie  removal  of  the 
steel  casings  and  the  door  the  structure  re- 
mained but  brick  and  mortar,  which,  as  one 
of  the  defendants  testified,  was  of  no  use  or 
valoe  to  the  lessee^  and  in  its  then  condition 


it  could  not  be  of  particular  value  to  the  les- 
sor. That  as  constructed  in  the  manner  and 
form  described  in  the  evidence  it  did  consti- 
tute an  "alteration,  addition,  and  improve- 
ment" which  passed  to  the  owner  of  the  leas- 
ed premises  when  It  was  made  is  sustained 
by  the  authorities.  French  v.  Mayor,  etc., 
of  the  City  of  New  York,  29  Barb.  (N.  I.), 
363;  Parker  v.  Wulsteln,  48  N.  J.  Eq.  94,  2] 
Ati.  623;  Merritt  v.  Judd,  14  Cal.  59;  Harris 
V.  Kelly  (Pa.)  13  Atl.  623;  Wright  v.  La  May, 
155  Mich.  119,  118  N.  W.  964;  In  re  Rahls 
lee  Cream  &  Baking  Co.  (D.  C.)  195  Fed. 
986;  Levin  v.  Improved  Property  Holding  Co., 
141  App.  Dlv.  106,  125  N.  Y.  Supp.  963.  In 
the  French  Case,  supra,  the  court  said: 

"The  question  in  this  case  is  not,  what  are 
fixtures  which  a  tenant  is  at  liberty  to  remove 
on  the  expiration  of  his  lease,  but,  what  did  the 
lessees  covenant  with  the  lessors  thsy  would 
surrender  and  suffer  to  remain  on  the  demised 
premises  on  the  termination  of  the  lease?  The 
tcovonants  of  the  lease  are  that  on  the  last  day 
of  the  term  the  lessees  will  surrender  the  de- 
mised premises,  'and  all  the  improvements  that 
may  have  been  placed  thereon  by  the  said  par- 
ties of  the  second  part  [the  lesseesjl,  and  which 
improvements  aro  to  belong  to  said  parties  of 
the  first  part  [the  lessors],  and  all  of  which 
are  to  be  surrendered  up  in  as  good  a  state  and 
condition  as  reasonable  use  and  wear  thereof 
will '  permit,  damages  by  the  elements  except- 
ed.'   *    •    • 

"Tie  oDvenant  is  to  surrender  all  the  improve- 
ments that  may  have  been  placed  thereon.  Im- 
provements clearly,"  in  the  lease  here  used, 
"embrace  every  addition,  alteration,  erection,  or 
annexation  made  bv  the  lessees  during  the  do- 
mised  term,  to  render  the  premises  more  avail- 
able and  profitjrijle,  or  useful  and  convenient  to 
them.  It  is  a  more  comprehensive  word  than- 
'fixtures,'  and  necessarily  includes  it,  and  such 
additions  as  the  law  might  not  regard  as  fix- 
tures. It  would  be  difficult  to  select  a  more 
comprehensive  word;  and  where  the  parties  say 
all  which  may  be  placed  upon  the  premises  shall 
belong  to  the  lessors,  it  is  difficult  to  say  what, 
if  anything,  would  be  exdnded." 

While  the  other  authorities  dted  are  to  the 
same  effect,  attention  is  specially  directed  to 
Parker  v.  Wulsteln,  supra,  for  a  more  par- 
ticular discussion  of  the  subject. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:  AN6BLLOTTI,  C.  J.;  MBL- 
VIN,  J.;  HENSHAW,  J.;  SLOSS,  J.;  LAW- 
LCR,  J. 

SHAW,  J.  (dissenting).  I  dissent  Under 
the  terms  of  the  lease  and  upon  the  facts  as 
stated  by  JusUce  LORIGAN  I  am  of  the 
(pinion  that  the  safe  deposit  vaults,  having 
been  put  In  the  basement  solely  to  facilitate 
the  banking  business  carried  on  by  the  ten- 
ant in  the  leased  premises,  and  not  forming 
any  part  of  the  premises  leased,  should  not 
be  deemed  to  be  a  part  of  the  premises,  or 
an  "Improvement"  thereto  within  the  mean- 
ing of  the  clause  that  all  "Improvements 
made  in  and  to  said  premises"  should  go  to 
the  lessor.  That  clause  should  be  held  to 
refer  to  Improvements  to  the  premises  as 
leased,  not  to  a  trade  structure  In  no  way 
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affixed,  except  tbat  It  waa  set  upon  tbe  floor 
of  the  basement.  Neither  tbe  fact  that  it 
was  not  all  removed  nor  the  fact  that  it  was 
a  massive  structure  alters  its  character  in 
law. 


In  re  MATHEWS. 

BOUSB  V.  MATHEWS. 

(S.  F.  76T3.) 

(^preme   Court   of    CaUfomia.      March    22, 
1917.) 

OUABDIAJI  AND   WABD  «S>10— RIQHT  Or  FAB- 

ENT— '  'Competent"— Statutes. 
Code  Oiv.  Proo.  S  1751,  declaring  that  the 
parent  of  a  child  under  age  of  14,  if  found  com- 
petent to  discbaree  tbe  duties  of  guardianship, 
is  entitled  in  preiereuce  to  any  other  person  to 
be  appointed  guardian,  controls  Civ.  Code,  ! 
246,  subd.  1,  providing  that  in  appointing  a 
guardian  the  court  is  to  be  guided  by  what  ap- 
pears to  be  for  the  child's  best  interest  in  respect 
to  its  temporal,  mental,  and  moral  welfare,  and 
if  it  is  of  age  to  form  an  intelligent  preference, 
the  court  may  consider  that  preference;  so 
that  the  parent  being  "competent,"  that  Is,  hav- 
ing the  mental  and  moral  qualifications,  though 
lacking  means,  so  that  she  may  be  compelled  to 
.seek  state  aid  in  the  child's  maintenance,  must 
be  appointed,  irrespective  of  the  child's  intelli- 
gent  preference,  unless  the  parent  has  by  aban- 
donment, or  act  or  omission  enumerated  iu  sub- 
division 4  forfeited  right  of  guardianship. 

[E:d.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {$  23-83. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Competent.] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  William  S.  Wells, 
Judge. 

Application  for  appointment  of  a  guardian 
of  Gerald  Mathews,  a  minor.  B*rom  decree 
denying  petition  of  Warren  A.  Rouse,  and  ap- 
pointing the  minor's  mother,  petitioner  ap- 
peals.   Affirmed. 

W.  B.  Rinehart,  of  Oakland  (Charles  M. 
Shortridge,  of  Oakland,  of  counsel),  for  ap- 
pellant James  L.  Kagle  and  Louis  H.  Ward, 
both  of  San  Francisco  (P.  B.  Nagle,  of  San 
Francisco,  of  counsel),  for  req;>ondent 


HBNSHAW,  J.  This  is  a  second  appeal 
in  the  matter  of  the  guardianship  of  Gerald 
Mathews,  a  minor.  The  decision  on  the 
former  appeal  wUl  be  found  reported  in  169 
Cal.  at  page  26,  145  Pac.  603.  Upon  that  ap- 
peal this  court,  with  the  evidence  before  it, 
was  called  upon  to  review  a  finding  of  the 
trial  court  that  the  mother  "is  an  unfit,  in- 
competent, and  improper  person  to  have  the 
care,  custody,  or  control  of  her  minor  child." 
The  holding  was  that  the  evidence  so  pre- 
sented did  not  support  tills  finding.  Upon 
this  present  appeal  there  are  tendered  for 
our  consideration  findings  in  many  respects 
different  from  the  single  finding  which  was 
under  review  in  the  previous  appeal.  The 
appellant  rests  his  case  upon  these  new  find- 


ings, and  insists  tliat  under  them  bla  petition 
for  guardianship  should  have  been  granted 
and  that  of  the  mother  denied.  It  becomes 
necessary  then  to  set  forth  these  findings, 
and  it  will  be  done  as  succinctly  as  possible. 

Warren  A.  Rouse,  the  petitioner,  is  mar- 
.rled,  and  is  and  for  many  years  has  been  liv- 
ing  with  his  wife,  Carrie  E.  Rouse.  To  tliem 
and  into  their  custody  was  given  the  minor 
when  he  was  but  8  months  of  age.  This  was 
in  October,  1906.  The  child  iB  therefore  now 
about  11  years  of  age.  Tbe  father  is  and 
for  many  years  has  been  dead.  Ever  since 
its  reception  into  the  home  of  the  Rouses  it 
lias  been  treated  by  them  in  all  respects  as 
their  child.  There  was  no  agreement  entered 
into  between  the  Rouses  and  the  mother  of 
the  child  at  the  time  the  former  received  it 
nor  thereafter  going  to  either  ita  care  or  sup- 
port, to  the  mother's  contribution  thereto,  or 
,to  the  duty  of  the  Rouses  to  restore  the  child 
to  the  mother  upon  demand.  But  to  the  con- 
trary, the  mother  has  neither  supported  uor 
maintained  tbe  child  during  all  of  these 
years,  nor  has  she  provided  for  its  support 
and  maintenance,  and  she  never  has  been 
"and  is  not  now  able  to  support  and  main- 
tain her  child."  The  Rouses  have  great  af- 
fection for  the  child,  and  are  in  all  respects 
fit,  proper,  and  competent  i>erson3  to  have 
its  care,  custody,  and  control,  and  "it  is  for 
the  best  interest  of  said  minor  child,  with 
respect  to  its  temporal,  mental,  and  moral 
welfare  that  he  remain"  In  their  custody. 
Upon  examination  the  court  finds :  That  the 
child  is  of  sufficient  age  to  form  an  intelli- 
gent preference  in  the  matter  of  his  custody, 
and  that  his  preference  is  to  remain  in  the 
care,  custody,  and  control  of  the  Rouses. 
During  the  time  that  they  have  had  the  child 
the  mother  lias  made  small  voluntary  con- 
tributions toward  its  support,  not  exceeding 
in  the  aggregate  the  sum  of  §150.  The  moth- 
er "is  not  the  proper  {lerson,  in  the  Judgment 
of  this  court,  to  have  the  care,  custody,  or 
control  of  said  minor  Gerald  Mathews,  but 
she  is  not  incompetent,  but  ia  competent,  to 
discharge  the  duties  of  guardianship."  "That 
while  said  Annie  Mathews,  respondent,  is  not 
incompetent  to  discharge  the  duties  of  guard- 
ianship, yet  considering  her  condition,  her 
surroundings,  and  ability  to  care  for  said 
minor  child,  the  court  finds  that  the  best 
interests  of  said  minor  child  in  respect  to  ita 
temporal,  mental,  and  moral  welfare  is  that 
said  child  remain  in  the  custody  of  the  i^e- 
titioner;  and  the  affections  of  said  minor 
child  and  its  relationship  to  the  petitioner 
have  become  fixed  to  the  extent  that  said 
minor  child  has  come  to  regard  the  petition- 
er and  said  Carrie  B.  Rouse  as  his  parents, 
and  that  said  Annie  Mathews,  the  respond- 
ent, to  that  extent  Is  practically  a  stranger 
to  him." 

No  controlling  law  of  the  case  was  declar- 
ed upon  the  former  ai^eal.     All  that  the 
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coart  was  there  called  upon  to  do  and  did 
was  to  review  the  evidence  addressed  to  the 
finding  of  the  Incompetency,  of  the  mother  to 
discharge  the  duties  of  guardianship,  and 
the  holding  of  this  court,  after  a  review  of 
the  evidence,  was  that  the  finding  was  not 
sustained.  Upon  the  second  trial  the  court 
made  Its  findings  with  elaboration,  which 
findings  covered  numerous  probative  matters, 
and  together  present,  as  they  are  designed  to 
present,  a  survey  of  the  whole  situation.  Al- 
so It  Is  quite  apparent  that  notwithstanding 
.  the  Influence  and  effect  which  the  findings 
thus  made  may  have  upon  the  determination 
of  the  ultimate  question  of  the  competency 
of  the  mother,  the  court  felt  constrained  by 
virtue  of  our  former  decision  to  find  in  terms 
that  she  was  competent,  while  also  finding 
that  she  was  not  the  proper  person  to  be  ap- 
pointed guardian. 

We  are  now  called  upon,  In  the  light  of  all 
of  these  <)ther  findings,  to  determine  whether 
the  denial  of  guardianship  letters  to  the 
Rouses  was  made  compulsory  upon  the  court 
(as  the  court  unquestionably  deemed  that  It 
was  made  compulsory)  by  the  finding  of  com- 
petency of  the  parent,  coupled  with  the  force 
of  section  1751  of  the  Code  of  C5lvll  Proce- 
dure, which  declares  that  the  father  or  the 
mother  of  a  minor  child  under  the  age  of  14 
years,  If  found  by  the  court  "competent  to 
discharge  the  duties  of  guardianship,"  is  en- 
titled to  be  appointed  a  guardian  in  prefer- 
ence to  any  other  person.  Elsewhere  (Civ, 
Code,  {  246)  the  law  declares  that  the  prim- 
ary consideration  by  which  the  court  is  to 
be  guided  in  the  appointment  of  a  general 
guardian  Is  "what  appears  to  be  for  the  best 
interests  of  the  child  In  respect  to  Its  tem- 
poral and  Its  mental  and  its  moral  welfare; 
and  If  the  child  is  of  sufficient  age  to  form  an 
intelligent  preference,  the  court  may  consider 
that  preference  in  determining  the  question" 
(Civ.  Code,  S  246,  subd.  1).  If  the  language 
Just  quoted  from  section  1761  of  the  Code  of 
CSvll  Procedure  were  not  upon  our  books,  it 
would  leave  as  the  controlling  consideration 
the  language  from  section  246  of  the  Civil 
Code  Just  quoted,  and  as  the  findings  dis- 
tinctly, and  repeatedly  declare  not  only  that 
the  best  interests  of  the  cliild  demand  its 
continued  control  under  the  Rouses,  but  as 
the  child  Itself  has  expressed  that  preference, 
as  furthermore  the  court  has  found  that  the 
mother,  while  competent,  is  not  the  proper 
person,  while  the  Rouses  are  in  all  respects 
not  only  competent  but  fit  and  pr(^per  per- 
sons, DO  difficulty  would  be  presented  over 
the  determination. 

The  difficulty  arises  from  the  declaration 
of  section  1751  of  the  Code  of  Clvtl  Proce- 
dure touching  the  parent's  right,  which  dec- 
laration of  necessity  must  be  read  and  con- 
strued with  the  language  of  section  246  of 
the  Civil  Code. 

In  its  last  analysis,  then,  our  question  is. 
what  is  the  meaning  of  the  phrase  "compe- 


tent to  discharge  the  duties  of  guardianship" 
as  that  language  is  employed  in  section  1751? 
"Competency"  is  a  word  of  broad  and  varied 
application.  Within  the  legitimate  scope  of 
its  meaning  as  employed  In  the  law,  it 
embraces  many  attributes.  Wealth  alcme 
does  not  establish  competency  any  more 
than  poverty  alone  establishes  Incompetency. 
Wealth  and  mental  capacity  together  do  not 
always  establish  conopetency,  though,  upon 
the  other  hand,  lack  of  means  and  lack  of 
mental  capacity  would  clearly  render  a  pe- 
titioner for  giia'rdianshlp  letters  incompetent. 
Wealth  and  ability  may  be  found  in  a  disso- 
lute and  even  in  a  criminal  life,  and  no  court 
would  award  guardianship  over  a  minor  to 
such  a  dissolute  or  criminal  person,  even  If 
he  were  found  to  be  abundantly  possessed  of 
mental  ability  and  financial  means.  Poverty 
alone  of  itself  no  more  establishes  incompe- 
tency than  wealth  alone  establishes  com- 
petency. No  one  would  say  that  the  state 
would  or  should  deprive  the  natural  parent 
of  the  custody  of  its  child  because  dire  pov- 
erty, which  may  strike  any  of  us,  had  strick- 
en that  parent  To  the  contrary,  the  state, 
in  recognition  that  poverty  shall  not  be  a 
ground  for  the  severance  of  the  relation  of 
parent  and  child,  has  made  provision  Itself 
to  aid  in  the  support  of  the  children  of  the 
poor,  the  parents  being  expected  to  contribute 
only  In  accordance  with  their  limited  means. 
It  Is  only  when  a  parent  has  abandoned  the 
child,  or  has  been  found  disqualified  for  oth- 
er reasons  than  poverty  alone,  that  under 
our  law  the  parental  rights  of  guardianship 
are  terminated  and  destroyed.  Civ.  C!ode,  g 
246,  subd.  4. 

The  finding  of  competency  in  this  case  Is  a 
full  finding  of  competency  In  all  mental  and 
moral  respects.  No  question  is  presented  of 
the  unfitness  of  the  mother  for  dissolutenr^ss, 
immorality,  unwillingness  to  labor,  or  for 
any  other  reason,  saving  as  that  competency 
so  found  Is  afCected  by  her  poverty.  But 
touching  this,  as  we  have  said,  poverty  itself, 
unless  accompanied  by  an  abandonment,  or 
some  other  disqualification  as  above  suggest- 
ed, no  one  of  which  is  here  found,  is  not  suf- 
ficient to  Justify  the  denial  by  a  court  of  the 
preferential  parental  right  declared  in  sec- 
tion 1751.  Being  competent,  the  mother  is 
still  entitled  to  the  legal  custody  of  this 
child  which  she  has  not  abandoned,  and  to 
whose  support  she  has  contributed  as  her 
limited  means  would  permit. "  Upon  taking 
such  custody  she  may  still  be  compelled  to 
seek  state  aid  In  its  maintenance.  But  this 
is  only  a  part  of  the  cruel  lot  which  too  fre- 
quently falls  on  the-rery  poor. 

It  Is  argued  with  great  force  that  the 
trend  of  modem  decisions  is  to  regard  as  of 
primary  inqtortance  tlie  welfare  of  the  minor 
himself.  This  is  most  true.  The  decisions 
to  this  effect  are  made  Either  under  the  per- 
mission of  the  law,  which  contains  no  such^ 
restriction  as  that  teund  in  our  section  17611 1 P 
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or  else  are  given  under  tbe  command  of  the 
law  which,  In  effect,  declares  that  over  and 
above  all  else  the  controlling  consideration 
shall  be  the  welfare  of  the  child.  If  we  were 
thus  at  liberty  to  act,  it  might  well  be  that 
tbe  custody  of  this  child,  under  the  findings 
of  the  court,  would  be  ^ven  to  the  Rouses. 
This  is  the  Injunction  declared  in  our  own 
law  by  subdivision  1  of  section  246  of  tbe 
Civil  Code.  But,  as  we  have  pointed  out, 
unless  tbe  parent  has  for  some  reason  (and 
no  sudi  reason  is  here  found)  forfeited  his 
preferential  right  to  the  guardianship  of  ills 
offspring,  all  considerations  of  the  welfare  of 
the  child  must,  under  our  law,  be  regarded  as 
subordinate  to  Uiat  right 

The  decree  appealed  from  is  therefore  af- 
firmed. 

We  concur:  LORIGAN,  J. ;  MELVIN,  J, 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  W.  W.  Colquhonn  against  H.  C. 
Fursman  and  others.  Judgment  for  defend- 
ants, and  order  denying  motion  for  new  trial, 
and  plaintiff  appeals.     Affirmed. 

Walter  Slack  and  Joseph  K.  Hutchinson, 
both  of  San  Francisco,  for  appellant  Clay- 
berg  &  Whitmore,  of  San  Francisco,  for  re- 
spondents. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  defendants  in  an 
action,  brought  by  the  plaintiff  as  assignee 
of  a  certain  firm,  to  recover  the  sum  of  $750 
as  the  reasonable  value  of  certain  goods, 
wares,  and  merchandise  alleged  to  have  been 
sold  and  delivered  by  said  firm  to  said  de- 
fendants as  a  copartnership  and  individual- 
ly, and  for  which  they  had  refused  to  pay. 

The  four  defendants  who  were  served  with 
process  and  appeared  herein  denied  that  they 
were  copartners,  or  that  as  such  or  Individ- 
ually they  or  either  of  them  had  purchased 
any  wares  or  merchandise  from  plaintiff's  as- 
signor; and  they  also  averred  affirmatively 
that  plaintiff  had  already  recovered  Judg- 
ment against  certain  other  persons  on  ac- 
count of  the  sale  to  them  of  such  goods. 
Upon  the  issues  thus  framed  the  cause  went 
to  trial,  at  the  conclusion  of  which  the  trial 
court  gave  Judgment  In  favor  of  the  defend- 
ants. The  court  also  denied  the  plalntlfTs 
motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  and  from  such  Judg- 
ment and  order  tbe  plaintiff  appeals. 

[1,  2]  We  find  no  merit  in  the  first  conten- 
tion of  the  appellant  that  the  evidence  was 
Insufficient  to  support  the  findings  and  Judg- 
ment in  defendant's  favor.  The  evidence 
educed  at  tbe  trial  showed  the  following 
state  of  facts:  In  the  month  of  October, 
1910,  one  Henry  E.  I>ee  caused  to  be  located 
175  placer  mining  claims  at  Searles  Lake  In 
San  Bernardino  county.  In  so  doing  he  used 
the  names  of  the  defendants  In  this  action 
without  their  knowledge  or  authority.  Sub- 
sequently, according  to  the  testimony  of  said 
Lee,  he  procured  from  these  defendants  a 
ratification  of  his  acts  In  using  their  names 
in  making  said  locations,  but  upon  the  con- 
dition and  understanding  that  none  of  said 
defendants  should  assume  or  be  charged  with 
any  personal  liability  because  of  such  loca- 
tions, but  that  said  Lee  should  care  for  the 
property,  perfect  the  title,  sell  or  work  the 
said  locations,  and  provide  all  funds  neces- 
sary for  such  purposes  without  any  personal 
liability  on  the  part  of  the  defendants.  Sub- 
Action  of  court  in  signing  findings  and  Judg-  sequently,  when  certain  assessment  work  was 
ment  after  tiie  death  of  one  defendant  in  whose  I  required   to   be  done   upon   these   locations, 


COLQUHOUN  V.  FURSMAN  et  aL 
(Civ.  1951.) 

(District  Court  of  Appeal,  First  District,  Oal- 
ifomla.    Feb.  10,  1917.) 

1.  Sai^es  ®=>52(6)— Acnow  fob  Pbicb— Peb- 
60NS_  Liable— EvinENCB — Sufficienct. 

Evidence  held  insufficient  to  show  that  goods 
8old_  to-  one  individual  were  sold  upon  the 
credit  and  authority  of  defendants,  so  as  to 
charge  them  with  the  purchase  price. 

[IJd.  Note.— For  other  cases,  see  Sales,  Cent 
D&.  i  138.] 

2.  Affeal  and  Ebbob  «=»1011(1)— Soopk  of 
Review— Fact  Findings. 

The  discretion  of  the  trial  court  in  re- 
solving conflicting  evidence  will  not  be  review- 
ed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  398a-3988.] 

3.  Judgment  «=»951(2)— Evidence— Adkissi- 

BILITT. 

In  action  for  purchase  price  of  goods  against 
several  individuals,  where  defendants  pleaded 
that  plaintiff  had  a  prior  judgment  against  other 
persons  for  the  same  gocds,  but  did  not  set  up 
such  judgment  as  a  bar,  it  was  proper  to  admit 
evidence  of  such  judgment  and  on  sufficient  evi- 
dence to  find  the  existence  of  such  Judgment, 
where  the  court  did  not  find  that  it  was  a  bar 
to  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §S  1808,  1810.] 

4.  Pbincifai,  and  Agent  ^9121— Atjthobitx 
—Evidence— Admissibility. 

In  action  for  purchase  price  of  goods  sold 
to  one  person  who  assumed  to  act  for  others, 
it  was  proper  to  exclude  testimony  of  such  per- 
son as  to  the  extent  of  his  authority  for  the 
others. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  »  413-416.] 

5.  Judgment  ®=282— Tbxal  <S=»395(8)— Sub- 
sequent PbOCEEDINOS — SlONINO  —  Deiath 
OF  Pabtt, 


favor  judgment:  iras  was  not  an  irregularity  prej- 
udicial to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ||  654-566';  Trial,  Cent  Dig.  | 
■934.] 


said  Lee,  in  co-operation  with  Thomas  W. 
Pack  and  T.  O.  Toland,  proceeded  to  em- 
ploy men  and  incur  expense  In  doing  such 
work,  and  in -so  doing  purchased  the  goods, 


£s»For  other  cases  see  same  topic  and  KBY-n6mBER  In  all  Key-Numbered  Digests  and  Indexes 
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wares,  and  ]iiei;chandise  from  tbe  assignor  of 
the  plaintiff,  for  the  value  of  which  this  suit 
waa  brought 

Upon  the  trial  of  the  action  Lee  was  called 
as  a  witness  for  the  plaintiff,  and  testified 
drctunstantially  to  the  foregoing  state  of 
factfi.  The  evidence  further  disclosed  that 
the  assignor  of  plaintiff  had  lio  direct  con- 
nection or  communication  with  any  of  these 
defendants  In  respect  of  such  transaction; 
bat,  on  the  contrary,  showed  that  the  goods 
were  purchased  by  said  Thomas  W.  Pack 
and  were  charged  to  liim  on  the  sellers' 
books.  This  evidence,  if  l)elleved  by  the  trial 
court,  was  sufficient  to  overthrow  whatever 
inference  the  plaintiff  sought  to  have  drawn 
from  the  acts  and  conduct  of  the  defendants 
In  ratifying  the  action  of  said'  Lee  and  the 
use  of  their  names  in  the  making  of  the  lo- 
cations, and  also  In  continuing  to  recognize 
said  Lee  as  their  agent  in  the  doing  of  later 
acta  and  things  in  respect  to  such  lands. 
The  utmost  that  may  be  said  with  regard  to 
the  testimony  in  the  case  and  to  the  inferences 
to  be  drawn  therefrom  is  that  a  substantial 
conflict  exists,  which  the  trial  court  was  jus- 
tified in  resolving  in  defendants'  favor.  Its 
discretion  In  that  regard  will  not  be  reviewed 
upon  this  appeal. 

The  appellant  criticizes  the  conclusions  of 
tbe  trial  court  as  based  upon  an  alleged  im- 
plied finding  that  Lee  was  not  the  agent  of 
tbe  defendants  In  procuring  the  assessment 
work  to  be  done  upon  these  locations  in  the 
course  of  which  these  goods  were  bought, 
and  which  implied  finding  the  appellant 
claims  to  be  contrary  to  the  undisputed  evi- 
dence in  the  case.  But  we  see  no  room  or 
need  for  any  implied  finding  In  tbe  premises, 
since  the  court  expressly  finds  thsft  the  goods 
in  question  were  never  sold  and  delivered  to 
tbe  defendants  her^n.  For  the  same  reason 
a  finding  as  to  the  reasonable  value  of  the 
goods  was  unnecessary. 

[3J  The  appellant  farther  contends  that  tbe 
trial  court  erred  In  directing  tbe  Judgment 
in  favor  of  the  defendants  upon  their  afliruia- 
tire  plea  that  the  plainUfl  had  recovered  a 
prior  Judgment  against  said  Pack  and  Lee. 
But  the  record  doea  not  show  that  the  Judg- 
ment of  the  .court  was  based  upon  thin  plea 
as  a  plea  In  l>ar,  but  only  discloses  that  the 
court  found  the  fact  of  such  prior  Judgment 
in  response  to  the  issue  as  to  its  existence 
raised  b^  the  pleadings.  It  was  not,  how- 
ever, pleaded  as  a  plea  in  bar,  and  was  not 
found  or  declared  to  be  such  by  the  trial 
court  It  thus  appears  that  the  court  proper- 
ly admitted  evidence  in  support  of  such  issue, 
and  that  Its  finding  was  correct,  and  that  its 
judgment  in  the  defendants'  favor  was  not 
predicated  upon  such  finding  as  a  bar  to  the 
present  action. 

[4,  •]  As  to  the  other  alleged  errors  of  tlie 
court  upon  the  admission  or  rejection  of  evi- 
dence during  the  trial,  we  have  examined  the 


voluminous  record  in  the  case,,  and  are  of  • 
the  opinion  that  there  Is  no  prejudicial  er- 
ror In  any  of  these  rulings ;  that  the  court 
did  not  err  In  excluding  the  evidence  of  Lee, 
a  witness  for  plaintiff,  as  to  the  scope  and 
details  of  his  agency  for  the  defendants  some 
considerable  time  after  the  alleged  purchases 
were  made ;  nor  in  refusing  to  admit  in  evi- 
dence as  a  whole  the  record  and  papers  in 
certain  actions  commenced  by  said  Lee  on 
behalf  of  tbe  defendants  long  after  the  trans- 
action In  question,  and  which  record  and  pa- 
IJers  the  defendants  personally  never  saw,, 
and  of  which  much  was  irrelevant  and  im- 
material matter ;  nor  in  its  other  rulings  not 
deserving  of  special  mention;  nor  do  we 
think  that  the  court  erred  in  refusing  to 
grant  tbe  continuance  sought  by  the  plaintiff 
in  order  to  allow  certaia  depositions  to  be 
taken,  no  abuse  of  Its  discretion  in  that  re- 
gard having  been  shown ;  nor  was  the  action 
of  the  court  in  signing  Its  findings  and  Judg- 
ment after  the  death  of  one  of  the  defend- 
ants, said  judgment  being  In  his  favor,  an 
Irregularity  by  which  the  plaintiff  would  be 
injured  or  of  wblqh  he  would  have  the  right 
iH)on  this  appeal  to  complain.  We  are  also 
of  the  opinion  that  there  is  no  manifest 
abuse  of  the  large  discretion  with  which  the 
trial  court  was  invested  in  the  granting  or 
refusing  a  new  trial  on  the  ground  of  newly 
discovered  evidence  which  is  cumulative  in 
its  character  and  effect 
Judgment  and  order  affirmed. 

■We   concur:     LENNON,   P.    J.;    KERRI- 
GAN, J. 


GIDEON  V.  HOWARD  et  al.    (Civ.  2197.) 

(District  Court  of  Appenl.  Second  District,  Oal-. 
ifomia.     Feb.  13,  1917.     Rehearing  De- 
nied by  Supreme  Court  April  12,  1917.) 

1.  Mastkb  ANn  SiBVANT  €=s>286(4)— Ihjubt— 
Defective  Appabatus— Neguoence— Qubs- 

TIO.V. 

Evidence  in  an  action  for  injury  held  suffi- 
cient to  go  to  the  jury  on  the  question  of  negli- 
gence of  the  employer  in  furnishinK  a  defective 
apparatus,  a  worn  rope,  for  pulling  away  a 
board  mold  from  around  hardened  concrete. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1011.] 

2.  Pleading     «=»126  —  Answeb  — Negative 
Pbegnant. 

That  the  employers  furnished  the  rope  by 
which  the  employ^  was  injured  is  admitted  by 
their  answer,  denying  only  that  they  negligently 
furnished  it. 

[Ed.    Note.— For   other   cases,   see   Pleading. 
Gent.  Dig.  {§  261-263.] 

3.  Masteb  and  Sebvant  «=»129(1)— Ihjtikt— 
Fboxiuate  Cause. 

The  brealtinp  of  a  rope  furnished  by  the 
employer,  precipitating  against  a  stump  an  em- 
ploy£  using  it  and  not  the  stump,  was  the 
proximate  cause  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  257.] 

Appeal  from  the  Superior  Court,  Los  Ange- 
les County ;  J.  P.  Wood,  Judge. 
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Action  by  O.  P.  Gideon  against  P.  A.  How- 
ard and  another,  partners  as  the  Howard 
Bros.  Construction  Company.  From  an  or- 
der denying  motion  for  new  trial,  plaintiff 
appeals.    Reversed. 

muer  &  Miller  and  E.  B.  Drake,  all  of  Los 
Angeles,  for  appellant  Flint,  Gray  &  Barker, 
Gray,  Barker  &  Bowen,  and  Wheaton  A. 
Gray,  all  of  Los  Angeles,  for  respond^its. 

SHAW,  J.  In  this  action  plaintiff  sought 
to  recover  damages  for  personal  injuries 
alleged  to  have  resulted  from  the  negligence 
of  defendants  as  copartners.  At  the  close 
of  the  evidence,  defendants  offering  none,  the 
court,  at  their  request,  lostructed  the  Jury 
to  render  a  verdict  for  defendants,  which 
being  done,  Judgment  followed  in  accordance 
therewith.  The  appeal  Is  from  an  order  of 
court  denying  plaintiff's  motion  for  a  new 
trial.  The  question  presented  is  one  of  law 
as  to  whether  or  not  there  was  any  substan- 
tial evidence  as  to  facts  determinative  of  the 
case  upon  which  the  Jury  could  have  proper- 
ly found  for  plaintiff. 

The  evidence  tends  to  establish  the  follow- 
ing facts;  Plaintiff  was  an  employ*  of  de- 
fendants, who  were  contractors  engaged  In 
the  erection  of  a  bridge,  In  the  construction 
of  which  wooden  molds  or  forms  were  made. 
Into  which  concrete  was  deposited,  and  after 
it  set  and  hardened  these  molds  or  forms 
were  detached  therefrom.  As  such  employ*, 
plaintiff,  vrtth  others,  not  only  worked  as  a 
carpenter  in  making  and  installing  these 
forms,  but  in  detaching  them  from  the  hard- 
ened concrete  walls  by  various  means,  among 
which  was  that  of  attaching  thereto  ropes 
provided  by  defendants  and  pulling  them 
loose  by  hand.  At  the  time  in  question,  when 
plaintiff  sustained  the  injuries  of  which  he 
complains,  two  men  had  thus,  for  the  purpose 
of  removing  one  of  the  molds,  attached  a  rope 
thereto,  and,  being  unsuccessful  In  breaking 
it  away,  called  upon  plaintiff  and  another, 
who  were  at  work  on  the  bridge,  to  aid  them 
In  pulling  it  away.  They  responded,  and 
their  united  strength  applied  in  pulling  upon 
the  rope  caused  it  to  break,  as  a  result  of 
which  plaintiff,  with  the  others,  all  of  whom 
were  at  the  time  on  the  ground,  was  precipi- 
tated backwards  into  a  depression  some  18 
inches  deep  to  a  point  10  or  12  feet  distant, 
where  he  fell  upon  a  stump,  the  others  fall- 
ing upon  him,  and,  in  some  way  undisclosed 
by  the  record,  was  injured.  The  rope  was 
five-eighths  or  three-fourths  inch  in  size  and 
about  45  feet  in  length.  Some  three  or  four 
days  prior  to  the  accident,  plaintiff,  whUe 
using  this'  rope  on  a  scaffold  some  40  feet 
from  the  ground,  discovered  that  it  was  bad- 
ly worn,  weakened  and  cut,  for  which  reason 
he  removed  it  from  the  swing  he  was  work- 
ing on,  came  down  and  informed  Mr.  Crump, 
the  superintendent  in  charge  of  construction, 
of  Its  condltloii,  telling  him  that  the  rope 
was  "not  fit  to  work  on,"  and  threw  it  upon 


the  ground  ondw  an  abutment  of  tbe  bridge, 
from  whidi  place  his  coemployfi,  when  re- 
quiring a  rope  for  use  in  detaching  the  mold, 
secured  and  used  it  for  the  purposes  afore- 
said, which  fact,  however,  was  unknown  to 
plaintiff  until  after  the  accident 

[1-3]  At  the  time  in  question  a  statute  thea 
in  force  (Stat*  1011,  p.  796)  provided  that  in 
actions  by  employes  to  recover  for  personal 
injuries  based  upon  want  of  reasonable  care 
of  the  employer,  contributory  negligence  of 
the  employ*  should  not  bar  a  recovery  where 
such  negligence  was  slight,  and  that  of  the 
employer,  by  comparison,  gross ;  nor,  as  pro- 
vided by  the  same  statute,  did  the  fact  that 
the  employ*  assumed  the  risk,  or  that  the 
injury  was  due  to  the  negligence  of  a  co- 
employe,  constitute  a  bar  to  his  recovery. 
Since,  therefore,  negligence  on  the  part  of 
the  plaintiff  or  that  of  a  fellow  servant  is 
not  involved,  the  sole  question  presented  by 
the  record  is  whether  or  not  there  was  any 
substantial  evidence  introduced  from  which 
tbe  Jury  might  have  found  that  defendants 
were  guilty  of  negligence  in  furnishing  a  de- 
fective rope  for  plaintiff's  use  in  pulling 
away  the  concrete  mold.  Not  only  did  the 
evidence  tend  to  show  that  the  rope  was  sup- 
plied by  defendants,  but  such  fact  is  ad- 
mitted by  the  answer,  which  denied  only  that 
they  negligently  furnished  the  same.  The 
proximate  cause  of  the  injury  was  the  break- 
ing of  the  rope  used  by  plaintiff,  which  use 
was  within  the  scope  of  his  employment  It 
was  the  duty  of  defendants  to  exercise  rea- 
sonable care  to  provide  their  employes  with 
safe  appliances  In  the  performance  of  the 
work  required  of  them,  and  under  the  facta 
here  presented  the  rope  was  an  appliance 
which  the  evidence  tends  to  show  was,  with 
defendants*  knowledge,  worn  and  weakened 
to  an  extent  that  rendered  it  unsafe  for  the 
purpose. 

There  Is  no  merit  in  respondents'  conten- 
tion that  the  stump  upon  which  plaintiff  fell, 
and  not  the  breaking  of  the  rope,  was  the 
proximate  cause  of  the  injury.  It  is  reason- 
ably certain  that  but  for  the  breaking  of  the 
rope  plaintiff  would  not  have  fallen  backward 
upon  the  stump,  and  his  coemployfis  would 
not  haVe  fallen  upon  him.  But  it  may  be  that 
falling  upon  the  stump  contributed  nothing 
toward  his  Injuries ;  the  record  is  silent  upon 
that  point.  It  might  with  equal  logic  be 
claimed  that  where  a  defective  cable,  used  in 
hoisting  one  to  the  top  of  a  building,  breaks, 
precipitating  him  upon  a  pile  of  stone  under- 
neath, the  pile  of  stone,  and  not  the  breaking 
of  the  cable,  was  the  proximate  cause  of  his 
injury. 

It  is  further  claimed  that  the  circumstances 
were  such  that  tbe  defendants  could  not  rea- 
sonably have  anticipated  an  injury  resulting 
from  the  breaking  of  the  rope.  This  and  the 
question  as  to  whether  or  not  the  injury  sus- 
tained by  plaintiff  was  due  to  causes  which 
men  in  defendants'  positicm  oOirld^in  the  ex- 
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-erciae  of  ordlnaiy  prudence  re&aooably  have 
foreseen  and  guarded  against,  are  matters 
'Which,  in  our  opinion,  should,  upon  the  rec- 
ord presented,  have  been  submitted  to  the 
Jury. 

The  order  denying  plaintiff's  motion  for  a 
new  trial  is  reversed. 

We  concur:  COKREY,  P.  J.;  JAMBS,  J, 


PBOPIiB  V.  PRIETZ.    (Cr.  656.) 

(District  Court  of  Appeal,  First  District,  Call- 
fomla.     Feb.  7,  191T.) 

1.  Cbikinai.  Law  ®=3ll68(2)— Appeal  and 
Krbob— Aduission     of     Bvidekcb— Hakm- 

I£88  BBBOB. 

In  proeecuticHi  for  rape,  where  the  prosecut- 
ing witness'  story  lay  near  the  border  line  of 
incredibility,  any  error  in  admitting  or  reject- 
ing material  eyidenee  will  amount  to  prejudicial 
error,  particularly  where  such  evidence  had  a 
4irect  l>earing  npMi  the  main  issne  and  upon  the 
degree  of  credit  to.  be  accorded  to  the  prosecut- 
ing witness. 

[EH.  Note.— Pot  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  3124,  8124%,  3129-3186.] 

2.  Rape  ^=348(1)— Admission  of  Bvidence 
—Complainant's  Statement  to  Thibd 
Pebsonb. 

Permitting  prosecuting  witness,  in  a  prose- 
cution for  rape,  to  testify  to  statements  made 
by  her  to  a  third  party  as  to  treatment  she  had 
suffered  was  reversible  error,  where  her  story 
was  dose  to  the  border  line  of  incredibility,  and 
where  the  prosecuting  attorney  had  called  the 
Jury's  attention  to  such  statements  in  bis  open- 
ing. 

[Bd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {  67.] 

Appeal  from  Superior  Court,  Alameda 
County  ;  J.  J.  Trabucco,  Judge. 

Robert  Prietz  was  convicted  of  rape,  and 
appeals.    Reversed. 

A.  F.  St  Sure,  of  Alameda,  and  J.  Leonard 
Rose,  of  Oakland,  for  appellant.  U.  S. 
Webb^  Atty.  Qen.,  and  John  H.  Riordan,  Dep- 
uty Atty.  Gen.,  for  the  People. 

I<BNNON,  P.  J.  This  is  an  appeal  from  a 
Judgment  at  conviction  of  the  defendant  up- 
on a  diarge  of  rape  alleged  to  have  been 
committed  upon  his  daughter  at  the  time  of 
the  age  of  15  years. 

The  record  is  volominons,  and  presents  a 
state  Ol  facts  which  it  would  subserve  no 
worthy  or  useful  purpose  to  reproduce  in 
their  disgusting  and  sordid  details  here.  The 
appellant's  first  cmitentlon  is  that  the  story 
of  the  prosecuting  witness  as  recited  ui>on 
tlie  trial  of  the  cause  is  so  inherently  im- 
probable as  to  require  a  reversal  of  the  ver- 
dict and  Judgment  of  conviction  based  upon 
it  While  there  is  much  force  in  this  sug- 
gestion, and  while  there  was  also  much  in  the 
prosecution  of  the  case  as  disclosed  by  the 
record  which  does  not  commend  itself  to  us, 
we  are  unable  to  say  from  a  careful  consid- 


eration of  the  oittre  record  that  the  testi- 
mony educed  on  behalf  of  the  people  is  on 
the  whole  insulfldent  to  support  the  verdict 
by  reason  of  its  inherent  improbability. 

[1]  While,  however,  this  is  our  conclusion 
as  to  the  facts  of  the  case,  we  are  of  the 
opinion  that  this  Is  one  of  those  cases  where- ' 
in  any  error  of  the  trial  court  in  the  admis- 
sion or  rejection  of  material  evidence  would 
amount  to  prejudicial  error,  particularly 
where  the  evidence  thus  erroneously  admit- 
ted or  excluded  had  a  direct  bearing  upon  the 
main  issue  in  the  case  and  upon  the  degree  of 
credit  to  be  accorded  to  the  prosecuting  wit- 
ness therein. 

[2]  This  brings  us  to  the  appellant's  sec- 
ond contention,  which  Is  that  the  trial  court 
erred  in  its  rulings  upon  the  admission  of 
certain  statements  made  by  the  prosecuting 
witness  to  another  of  the  principal  witnesses 
for  the  prosecution  respecting  complaints 
which  the  prosecuting  witness  claimed  to 
have  made  with  regard  to  her  father's  treat- 
ment of  her.  While  upon  the  witness  stand 
the  prosecuting  witness  was  asked  the  fol- 
lowing question: 

"Q.  Ton  stated  to  Miss  Deldiar  that  your  fa- 
ther had  comhitted  many  acts  of  sexual  inter- 
course upon  you,  did  you  not?" 

Aside  from  the  leading  and  improper  form 
of  this  question,  to  which  the  defendant  did 
not  urge  this  specific  objection,  his  other 
proper  objections  to  it  were  overruled  by  the 
court,  and  the  witness  was  permitted  to  an- 
swer the  question  afllrmatively.  The  ques- 
tion and  answer  thus  permitted  responded  to 
the  proffer  of  proof  made  by  the  prosecuting 
attorney  in  his  opening  statement  to  the  Jury, 
wherein  he  said,  "She  finally  ctmfessed  to 
Mrs.  Margaret  Delmar  what  had  been  done 
to  her  all  this  time,"  and  would  thus  be  giv- 
en an  added  impression  and  Influence  upon 
the  jurors'  minds.  We  are  unable  to  distin- 
guish the  foregoing  questlMi  and  ruling  from 
the  question  and  ruling  which  led  to  the  re- 
versal of  the  case  of  I'eople  v.  WUmot,  139 
Cal.  103-107,  72  Pac.  838,  wherein  the. ob- 
noxious question  was  in  the  following  form:- 
"Q.  Did  she  say  whether  or  not  this  defend- 
ant had  had  sexual  intercourse  with  her?" 

The  trial  court  permitted  this  question  to 
be  answered,  and  the  Supreme  Court  reversed 
the  ease  upon  that  sole  ground,  holding  that 
the  testimony  elicited  was  clearly  incompe- 
tent, and  that  it  must  have  substantially  af- 
fected the  defendant's  case. 

In  a  case  lying  as  close  to  the  border  line 
of  incredibility  as  does  the  present  one  we 
think  the  error  of  the  trial  court  in  permit- 
ting the  foregoing  question  to  be  answered 
was  prejudicial  to  a  degree  which  requires 
a  reversal  of  the  case. 

Judgment  and  order  reversed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 
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ELLSWORTH  v.  NATIONAL  HOME  & 

TOWN  BUILDERS.    (Civ.  2204.) 

(District  Court  of  Appeal,  Second  Ekistrict,  Coll- 

fomia.    E^b.  13,  1917.) 

1.  GoBFORATioNs  «s>99(2) — Sauds  or  Stock— 
'    Consideration. 

Corporation  stock  issued  in  return  for  valu- 
able services  rendered  and  labor  performed  oik 
behalf  of  the  corporation  is  not  issued  without 
consideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  445.] 

2.  CoBPOBATioNB  «=>193— Mextino  or  SlOCK- 

H0LDEE8— PlACK— VaUDITT  OF  ACTB. 

Though  the  by-laws  provided  that  the  stock- 
holders' meetings  should  be  held  in  Phoenix, 
Ariz.,  the  acts  of  stockholders  and  of  the  direc- 
tors elected  by  them  at  a  meeting  in  Los  Angeles, 
Cal.,  to  which  all  the  stockholders  consented, 
and  notice  of  wliidi  they  waived,  were  valid; 
the  officers  serving  under  such  election  being  de 
facto. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  73*.] 

3.  CoRPOBATiONS  €=»130— Tbansfeb  of  Stock 
ON  Books— RiaHT  to  Transfbb. 

The  mere  fact  that  certain  stock  was  named 
in  a  pooling  agreement  which  was  never  con- 
summated would  not  prevent  its  transfer  on  the 
books  to  the  hqlder. 

[Ed.  Note.— For  other  cases,  se«  Corporations, 
Cent.  Dig.  if  4SS,  489.] 

4.  CoRPOBATioNS  <S=»133— Tbansfeb  of  Stock 
— ^Refusal  or  Cobpobation  to  Makx — Evi- 
dence—Admissibility. 

In  action  by  a  purchaser  of  corporation 
stock  for  refusal  to  transfer  it  on  the  booKs, 
evidence  of  the  consideration  paid  by  her  was 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  $§  513-520.1 

Appeal  from  Superior  Court,  Los  ABg«les 
County ;  Gavia  W.  Craig,  Judge. 

Action  by  Lade  E.  Ellsworth  against  the 
National  Home  and  Towii  Builders.  Judg- 
moit  for  plaintiff  and  order  d^iylng  motion 
for  new  trial,  and  defendant  appeals.  Af> 
firmed. 

Gray,  Barker  &  Bowen  and  Flint,  Gray  & 
Barker,  all  of  Iios  Angeles,  for  appellant. 

5.  Lk  Carpenter,  of  Los  Angeles,  for  respond- 
ent 

SHAW,  J.  This  action  to  recover  damages 
for  conversion  is  baaed  upon  defendant's  re- 
fusal to  transfer  to  plaintiff  certain  shares 
of  its  capital  stock,  evidenced  by  a  duly  in- 
dorsed certificate.  No.  167,  wliich  the  latter 
bad  acquired  from  one  J.  F.  Clark,  to  whom 
the  defendant  corporation  had  theretofore 
issued  the  stock.  Judgment  w«it  for  plain- 
tiff, from  which,  and  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals. 

[1]  As  grounds  for  reversal,  appellant 
claims:  (1)  That  the  stock  was  issued  with- 
out consideration;  (2)  that  the  issuance 
thereof  was  unauthorized  by  the  corporation.; 
(3)  that  at  Uie  time  when  plaintiff  demanded 
the  making  of  the  transfer,  another  party, 
with  defendant's  knowledge,  held  an  option 
from  plaintifTs  assignor  for  the  purchase  of 


the  stock,  which  fact  was  also  known  to 
plaintiff;  (4)  that  a  transfer  of  the  stock 
would  be  in  violation  of  a  pooling  agreement 
to  which  appellant  was  a  party,  the  existence 
of  which  was  known  to  plaintiff;  and  (B> 
that  plaintiff  paid  no  consideration  for  the 
stock. 

First.  There  Is  no  merit  in  the  first  con- 
tention, since  the  uncontradicted  record 
shows  that  the  stock  was  issued  by  the  cor- 
poration to  Clark  In  consideration  of  valua- 
ble services  rendered  and  labor  performed 
by  him  for  and  on  behalf  of  the  corporation. 

[2]  Second.  The  contention  that  the  issu- 
ance of  the  stock  to  Clark  was  Illegal  Is 
based  chiefly  upon  the  fact  that  defendant 
was  a  corporation  created  under  the  laws  of 
the  state  of  Arizona ;  that  the  by-laws  of  the 
company  provided  that  all  meetings  of  stodc- 
holders,  whether  regular  or  special,  should, 
upon  notice  as  therein  prescribed,  be  held  In 
Ph<cnix,  Ariz.,  whereas  the  board  of  directors 
which  authorized  the  issuance  of  the  stock 
to  Clark  was  elected  at  a  special  meeting  of 
the  stockholders  held,  without  notice  given 
as  provided  In  the  by-laws,  in  the  dty  of  Los 
Angeles,  Cal. — ^all  of  which  facts  appear  to  be 
true.  But  it  is  likewise  true  that  the  hold- 
ers of  all  of  the  outstanding  stock,  in  writing 
consented  to  the  holding  of  such  meeting  In 
the  city  of  Los  Angeles,  and  waived,  notice 
thereof,  "and  that  at  the  meeting  so  convened 
pursuant  to  such  written  consent,  all  of  the 
stock  of  said  corporation  then  Issued  was 
represented  at  said  meeting  and  participated 
In  the  election  of  members  of  the  board,  each 
and  all  of  whom  received  the  unanimous  vote 
of  all  the  stock  so  represented.  The  board 
of  directors  so  elected  organized  by  electing 
officers,  and  In  transacting  the  business  of 
the  corporation,  assumed  to  and  did  act  as 
the  duly  constituted  board  of  directors  of  the 
company.  Appellant  insists  that  by  reason 
of  the  stockholders'  meeting  being  held  out- 
side of  Arizona,  contrary  to  the  by-laWs  of 
tlie  company,  such  meeting  and  all  proceed- 
ings there  had  were  without  right  or  author- 
ity, and  hence  wholly  void.  We  cannot 
assent  to  this  contention.  It  may  be  con- 
ceded that  in  a  proper  proceeding  the  mem- 
bers of  the  board  so  elected  mig^t  have  been 
ousted  from  office  (State  v.  Cronan,  23  Nev. 
437,  49  Pac.  41)  but  they  were  nevertheless, 
so  long  as  they  continued  to  act  as  the  duly 
constituted  board,  de  facto  offlc»s  (San  Joa- 
quin L.  &  W.  Co.  V.  Beecher,  101  Cal.  70,  35 
Pac.  349:  Barrell  r.  Lake  View  Land  Co.,  122 
Cal.  129,  54  Pac.  5M),  the  validity  of  whose 
acts  is  not  subject  to  attack  in  an  action  of 
the  (diaracter  of  that  here  Involved  (San  Jose 
Sav.  Bank  v.  Sierra  Lumber  Co.,  63  Cal.  179 ; 
2  Cook  on  Corporations  [6th  Ed.]  {  623). 
Meetings  held  in  violation  of  charter  provi- 
sions have  been  held  void.  Mr.  Cook  In  his 
work  on  Corporations  (Mh  Ed.)  {  589,  in  dis- 
cussing sndi  authorities,  says: 
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"It  is  the  Bonnder  view  to  regard  the  Votes 
and  proceeding  at  such  a  meeting  as  Toidable 
rather  than  void.  The  corporation  itself  cannot 
allege  that  snch  proceedings  are  void.  It  la  es- 
topped from  so  doing.  So,  also,  are  the  stock- 
holders who  participated  in  the  meeting." 

Ta  the  same  effect  see  Handley  t.  Stutz, 
139  17.  S.  417,  11  Sup.  Ct  530,  35  L.  Ed.  227; 
Heatb  V.  Sllverthom  Lead,  etc.,  (3o.,  39  Wis. 
146;  Thompson  on  Corporations,  §  814.  The 
stockholders'  meeting  in  question,  so  far  as 
disclosed  by  the  record,  was  not  In  violation 
of  any  provision  of  the  charter,  but  contrary 
to  the  by-laws  which  had  been  adopted  by 
the  stockholders.  Neither  the  corporation 
nor  the  stockholders  all  of  whom,  as  stated, 
were  present  and  united  in  the  election  of 
this  board  of  directors  by  unanimous  vote  of 
all  the  outstanding  stock,  as  against  plaintiff, 
who  acquired  the  certificate  in  usual  course, 
are  In  any  position  to  assert  as  void  the  act 
of  the  board  in  Issuing  the  stock  to  her  ven- 
dor. 

Third.  Appellant  offered  In  evidence  a 
document  signed  by  J.  F.  Clark,  E.  B.  Rag»- 
■dale  and  one  Joseph  P.  Smith,  whereby  Clark 
and  Ragsdale  agreed  that  Smith  should  have 
an  option  for  a  period  of  12  months  from 
Aogast  5,  1911,  to  purchase  from  said  Clark 
and  Bagsdale  200,000  shares  of  the  capital 
stock  of  appellant  corporation  for  the  sum 
of  $2,000,  to  the  Introduction  of  which  plain- 
tiff's objection  was  sustained.  No  error  Is 
predicated  ui)on  this  ruling.  Waiving  sudi 
Molsslon,  we  perceive  no  error  in  the  ruling 
for  the  reasons:  S^rst,.  that  the  agreement 
appears  to  have  been  made  without  any  con- 
sideration therefor;  and,  second,  there  Is 
nothing  In  the  agreement  showing  that  It  had 
xefnence  to  the  stock  evidenced  by  certificate 
No.  167,  Issued  to  Clark  long  after  the  mak- 
ing oC  said  agreement  We  cannot  assume 
Ibat  the  50,000  shares  of  stock  so  purchased 
.by  plaintiff  was  In  violation  of  this  agree- 
ment made  by  Ragsdale  and  Clark,  or  If 
Smith  exercised  the  option  they  would  not 
.deliver  to  him  the  stock  as  agreed.  There 
was  no  error  In  the  ruling  of  the  court  in 
.excluding  from  evidence  this  document. 

[3]  Fourth.  It  Is  next  claimed  that  the 
.stock  In  question  so  owned  by  Clark  was  sub- 
ject to  a  pooling  agreement  signed  by  Clark. 
It  Is  true  a  document  was  offered  in  evidence 
to  which  the  signature  of  Clark  was  attach- 
•ed.  providing  that  the  stock  and  the  certifi- 
cates evld«icing  the  same,  owned  by  the 
signers   thereof,   should   be  deposited   with 

,  as  trustee.    Such  pooling  agreement, 

however,  was 'never  consummated,  and  the 
evidence  clearly  shows  that  certificate  No. 
167  was  at  all  times,  up  to  the  time  when  he 
ddlvered  same  to  the  plaintiff  herein,  la  the 
control  and  custody  of  Clark.  There  is  no 
evidence  of  any  circumstance  that  Justified 
or  excused  the  corporation  for  refusing  to 
transfer  the  stock  on  demand  of  the  plaintiff, 
and  hence  the  cases  of  Jennings  v.  Bank  of 


California,  79  Oal.  S23,  21  Pac.  8®,  5 1*  R.  A. 
233,  12  Am.  St  Bep.  145,  and  Young  v.  New 
Standard,  etc.,  Co.,  148  Cal.  306,  88  Pac.  28, 
have  no  application  to  the  facts  here  pre- 
sented. 

[4]  Fifth.  It  must  follow  from  what  has 
been  here  said  that  whether  or  not  plaintiff 
paid  any  consideration  for  the  stock  was  no 
concern  of  appellant,  and  hence  it  was  not 
error  for  the  court  to  exclude  any  evidence 
as  to  the  consideration  paid  therefor.  i 

The  judgment  and  order  are  affirmed. 

We  concur:  CONBET,  P.  J. ;  JAMES,  J. 


REDMOND  V.  McLEAN  et  aL    (Civ.  2207.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  7, 1917.) 

1.  Quieting    Title    «=»44(3)  —  Evidence — 
PBiiix  Facie  Case. 

In  an  action  to  quiet  title,  evidence,  con- 
sisting of  plaintiff's  testimony  that  at  the  com- 
mencement of  the  action  he  was  and  for  a  long 
time  prior  thereto  had  been  in  possession  of  the 
lot  described  In  the  complaint  as  delineated  up- 
on a  map  under  and  by  virtue  of  a  deed  re- 
ferred to  conveying  the  lot  described  in  the  coii^- 
plaint  to  him,  was  sufficient  as  a  prima  facie 
showing  to  establish  plaintiff's  right  as  against 
defendant  to  a  decree  quieting  his  title  to  the 
lot  so  described. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  91.] 

2.  Quieting    Titl,b    €=»44(5}  —  Evidence  — 

SUFFtciENOT. 

Evidence  held  to  justify  a  finding  that  plain- 
tiff was  at  the  time  of  the  commencement  of  the 
trial  in  possession  of  the  lot  described  in  the 
complaint,  ^d  was  the  owner  thereof  and  en- 
titled to  a  decree  quieting  his  title  thereto. 

[Kd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  $  92.] 

3.  QtHETiNO  Title  «=»47(2)— Findings— Oon- 
roRMiTT  TO  Issues. 

As  no  issue  as  to  the  location  of  the  bound- 
ary Unes  and  dimensions  of  the  lot  w%s  tendered 
by  the  complaint  and  there  was  nothing  in  the 
answer  enlarging  the  scope  of  the  complaint, 
a  finding  of  the  court  which  purports  to  locate 
the  lot  upon  the  ground  and  fix  the  dimensions 
thereof  should  be  disregarded  as  a  finding  of  fact 
not  in  issue  or  presented  by  the  pleadings,  and, 
being  so  disregarded,  that  part  of  the  decree 
based  upon  such  finding  should  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  $  97.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Gavin  W.  Craig,  Judge. 

Action  to  quiet  title  by  John  B.  Redmond 
against  Mrs.  Delia  McLean  and  others. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  the  named 
defendant  appeals.  Judgment  modified,  as 
modified  affirmed,  and  order  denying  motion 
for  new  trial  aJHrmed. 

Olln  Wellborn,  Jr.,  and  Alfred  H.  McAdoo, 
both  of  Los  Angeles,  for  appellant.  Edward 
Dietrich,  Dietrich  &  Kidder,  and  Smith,  Mill- 
er &  Phelpfi,  all  of  Los  Angeles,  for  respond- 
ents. 
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SHAW,  7.  Action  to  quiet  tltle^  the  com- 
plaint being  In  tlie  usual  form  and  alleging 
that  plaintiff  was  the  owner  and  In  posses- 
slop  of  lot  31,  block  2,  of  the  Golden  Bay 
tract,  as  per  map  recorded  In  book  2,  page  15, 
of  maps,  Los  Angeles  county,  CaL;  that  de- 
fendant, without  right,  claimed  an  estate  or 
Interest  therein  adverse  to  plaintiff.  De- 
fendant Delia  McLean,  the  appellant,  an- 
swered, denying  that  the  plaintiff  was  the 
owner  or  In  possession  of  the  lot  described 
in  the  complaint;  and,  as  a  further  defense, 
asserted  that  she  was  the  owner  In  fee  sim- 
ple of  the  easterly  4  feet  of  said  lot  31,  but 
asked  no  affirmative  relief.  At  the  trial, 
judgment  went  for  plaintiff,  from  which,  and 
an  order  denying  her  motion  for  a  new  trial, 
defendant  McLean  appeals. 

[1,  2]  The  sole  question  at  issue  upon  the 
pleadings  was  whetlier  plaintiff  was  at  the 
time  of  commencing  the  action  the  owner  and 
In  possession  of  all  or  any  part  of  the  lot  de- 
scribed in  his  complaint  as  lot  31,  block  2,  as 
delineated  upon  the  map  referred  to.  At  the 
trial  plaintiff.  In  support  of  his  claim,  tes- 
tified that  at  the  commencement  of  the  ac- 
tion be  was,  and  for  a  long  time  prior  there- 
to bad  been,  in  possession  of  said  lot  31,  as 
delineated  upon  said  map,  under  and  by  vir- 
tue of  a  deed  whereby  the  grantors  therein, 
describing  the  lot  as  in  the  complaint,  con- 
veyed the  same  to  him.  This  evidence,  uncon- 
tradicted, was  sufficient  as  a  prima  facie  show- 
ing to  establish  plaintiff's  right  as  against 
defendant  to  a  decree  quieting  his  title  to  the 
lot  so  described.  Davis  v.  Crump,  162  Cal. 
613,  123  Pac.  294;  De  Noon  v.  Morrison,  83 
Cal.  163,  23  Pac  374.  In  opposition  to  the 
case  so  made  by  plaintiff,  defendant  conced- 
ed that  plaintiff,  under  the  deed,  was  In  pos- 
session of  all  of  said  lot,  except  a  strip  of 
4  feet  on  the  easterly  side  thereof,  which  de- 
fendant claimed  to  be  in  possession  of  by 
virtue  of  an  agreement  fixing  the  boundary 
line  between  the  lots.  Aside  from  any  con- 
flict in  the  testimony  touching  the  question 
of  possession,  the  evidence  offered  by  de- 
fendant was  wholly  Insufficient  to  establish 
any  agreement  fixing  the  boundary  line. 
While  both  parties  had  caused  surveys  to  be 
made  and  the  surveyors  bad  agreed  upon  a 
line,  there  is  no  evidence  that  plaintiff  ever 
acquiesced  In  the  line  so  established  by  these 
surveyors.  There  is  some  meager  evidence  as 
to  a  fence,  erected  by  somebody  undisclosed 
by  the  record;  but  it  is  not  made  to  appear 
that  the  fence  was  erected  in  accordance 
with  any  agreement  between  plaintiff  and 
defendant,  nor  is  It  shown  at  what  time  the 
fence  was  erected;  Indeed,  from  aught  that 
appears  to  the  contrary,  it  may  have  been 
erected  the  day  before  tiie  trlaL  Upon  the 
state  of  the  record  here  presented,  the  court 
was  fully  Justified  In  finding  that  plaintiff 
was  at  the  time  of  the  commencement  of  the 
trial  in  possession  of  the  lot  described  In 


the  complaint,  and  was  the  owner  thereof 
and  entitled  to  a  decree  quieting  bis  title 
thereto. 

[3]  Had  the  court  contented  Itself  with 
such  finding  and  decreed  in  accordance  there- 
with, no  Just  cause  for  complaint  would  have 
existed.  As  stated,  the  action  was  one  to 
quiet  title.  Notwithstanding  this  fact,  the 
court,  over  objections  of  defendant  that  such 
question  was  not  In  issue,  permitted  evidence 
to  be  Introduced  under  which  It  not  only 
quieted  plaintiff's  title,  but  fixed  the  location 
of  the  boundary  lines,  and  dimension  of  the 
lot.  No  Issue  was  tendered  by  the  complaint 
under  which,  had  defendant  suffered  default 
or  filed  a  disclaimer,  the  court  would  be  Jus- 
tified in  making  a  decree  establishing  the 
size  and  boundary  lines  of  the  lot;  nor  ia 
there  anything  in  the  answer  that  enlarged 
the  scope  of  the  complaint.  Nevertheless,  by 
Its  Judgment,  the  court  found  and  decreed 
that  said  lot  so  described  in  the  complaint  as 
lot  31,  block  2,  of  the  Golden  Bay  tract,  as 
delineated  upon  the  map  therein  referred  to, 
was  located  at  a  point — 

"beginning  at  a  point  460  feet  east  from  thi» 
center  line  of  an  alley  known  as  the  Spee<lway 
on  the  southerly  line  of  Ozone  street,  continu- 
ing thence  along  said  southerly  line  of  Ozone 
street  a  distance  of  30  feet  east,  continuing 
thence  in  a  southerly  direction  to  a  point  dis- 
tant 490  feet  from  the  center  of  said  Speedway 
along  the  northerly  line  of  an  alley  between 
O^one  and  Rose  streets,  and  continuing  along 
said  northerly  line  in  a  westerly  direction  a 
distance  of  30  feet  to  a  point  distant  460  feet 
from  the  center  line  of  aforesaid  Speedway  along 
the  northerly  line  of  said  alley,  thence  in  a 
northerly  direction  to  a  point  in  the  southerly  line 
of  Ozone  street  460  feet  from  the  center  line  of 
Speedway,  being  the  pMnt  and  beginning." 

Not  only  was  the  question  of  the  dimen- 
sions and  location  of  the  lot  not  Involved, 
but  we  are  unable  to  find  any  evidence  in 
the  confused  and  Jumbled  record  presented 
which  sustains  the  finding  of  the  court  as  to 
the  location  of  the  boundary  lines  of  the  lot. 

That  part  of  the  finding  which  purports  to 
locate  the  lot  upon  the  ground  and  fix  the 
dimensions  thereof  should  be  disregarded  as 
a  finding  of  fact  not  In  Issue  or  presented  by 
the  pleadings.  Thus  disregarded,  that  part 
of  the  decree  herein  quoted  and  following  the 
language  of  said  finding  is  without  support, 
and  hence  should  be  stricken  from  the  de- 
cree. 

The  Judgment  is  therefore  modified  by 
strlldng  therefrom  that  portion  commencing 
with  the  words,  "beginning  at  a  point  460 
feet,"  and  ending  with  the  words,  "being  the 
point  of  beginning."  As  thus  modified,  the 
Judgment  Is  affirmed,  and  hence  no  reason 
exists  for  granting  appellant's  motion  for  a 
new  trial,  and  the  order  denying  said  motion 
is  likewise  affirmed;  appellant  to  recover 
her  costs  on  this  appeal. 

We  concur:    CONRET,  P.  J,;  JAMES,  J. 
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BGAN  V.  DODD.     (Oiv.  1872.)  . 

(District  Court  of  Appeal.  First  District,  Cali- 
fornia.   Feb.  a,  1917.) 

L   liANDLOED    AWD    TeSTANT    «=»152(''t)    —    RB- 

PAIB8— Lessee's  Duty.  ' 

A  lease  proTiding  that  the  lees' e  will  not 
call  upon  the  lessor  for  repairs  art!  will  sur- 
render premises  in  good  order  less  riasonable  use 
casts  upon  the  lessee  the  burden  rt  making  re- 
pairs necessary  to  make  the  build^ng  safe. 

[Ed.    Note.— For    other   cases,   see   Landlord 
and  Tenant,  Cent.  Dig.  {{  641-443.] 
2.  Landlobd  and  Tenant  *=»101— Repaib*— 

Statute.  ,    ^, 

Civ.  Code,  {  1932,  providing  that  the  hirer  of 
a  thing  may  terminate  the  hiring  when  the  great- 
er part  of  the  thing  hired  perishes,  etc.,  is  In- 
applicable to  a  lease  which  requires  the  lessee 
to  make  the  repairs. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {§  314,  315.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  J.  H.  Egan  against  Fred  Dodd. 
Jndgmatt  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Geo.  Cosgrave,  of  Fresno,  for  appellant. 
Short  &  Sutherland,  of  Fresno,  for  respond- 
ent 

KEStRIGAN,  J.  The  plaintiff  commenced 
this  suit  to  recover  from  the  defendant  a 
balance  alleged  to  be  due  for  laundry  work. 
The  defendant  answered,  and  also  set  up  a 
counterclaim,  In  which  he  alleged  that  the 
plaintiff  was  Indebted  to  hUn  for  the  rent  of 
premises  situate  In  the  city  of  Fresno,  and 
held  by  plaintiff  under  two  leases  from  the 
defendant.  The  Judgment  of  the  court  was 
In  favor  of  the  plaintiff  and  that  the  defend- 
ant take  nothing  by  his  counterclaim.  De- 
fendant appeals. 

The  question  presented  for  determination 
is  as  to  whether  or  not  the  plaintiff  was  en- 
ttUed  under  the  circumstances  of  the  case  to 
abandon  the  premises  held  under  said  leases, 
and  thereby  terminate  them,  and  calls  for  a 
construction  of  the  provisions  of  the  leases 
relating  to  the  .obligation  to  keep  the  prem- 
ises in  r^alr. 

Concerning  the  lessee's  obligation  to  re- 
pair, the  lease  of  what  is  called  the  main 
building  provides: 

"The  lessee  also  agrees  that  the  lessor  shall 
not  be  called  upon  to  make  any  repairs  or  im- 
provements whatever  in  said  leased  premises 
doring  the  term  of  this  lease,  or  any  renewal 
thereof,  and  that  he  will  at  all  times  and  at  his 
own  cost  and  expense  keep  said  premises  in 
good  order,  repair  and  condition,  provided,  how- 
ever, that  the  lessor  agrees  to  install"  (here  fol- 
lows an  enumeration  of  certain  improvements 
agreed  to  be  made  by  the  lessor,  and  a  provision 
imposing  on  the  lessor  the  repair  of  the  roof  of 
the  building,  but  which  are  not  involved  in  the 
present  controversy). 

Hie  other  lease,  covering  a  portion  of  the 
second  floor  of  the  building,  contains  the  fol- 
lowing covenant  on  the  part  of  the  lessee: 


"That  he  will  not  call  upon  the  lessor  for 
any  repairs,  alterations,  or  maintenance  during 
said  term." 

Both  leases  contain  the'  additional  cove- 
nant on  the  part  of  the  lessee  to  the  effect 
that: 

"He  will  surrender  and  yield  up  possession  to 
the  lessor  all  in  good  order  and  repair  as  the 
same  is  received  by  him,  reasonable  use  and 
wear  thereof  and  damages  by  the  elements  alone 
excepted." 

It  appears  that  in  December,  1913,  two 
years  before  the  plaintiff  vacated  the  prem- 
ises, the  city  engineer  of  the  city  of  Fresno 
served  a  notice  apon  the  defendant  as  ownor 
of  the  leased  premises,  declaring  the  build- 
ing to  be  dangerous  in  certain  spedfled  par- 
ticulars, and  requiring  its  demolition  within 
60  days  thereafter.  Following  the  receipt  of 
this  notice  defendant,  under  the  provisions 
of  the  dty  building  ordinance,  demanded  an 
arbitration  to  determine  whether  or  not  the 
building  could  be  r^alred  and  rendered  safe 
under  the  ordinance.  The  matter  was  sub- 
mitted to  arblti^Uon  in  the  manner  provided 
in  the  ordinance;  and  in  their  report  made 
to  the  city  engineer  the  arbitrators  agreed 
"fhat  there  is  no  necessity  whatever  for 
taking  down  any  portion  of  the  building," 
but  reported  that  certain  repairs  were  neces- 
sary and  should  be  made.  Upon  receipt  of  a 
copy  of  the  arbitrators'  report  defendant  at 
once  wrote  plaintiff  advising  him  of  the  re- 
quirements of  the  arbitrators  as  to  repairing 
the  building,  and,  referring  to  the  covenants 
of  the  lease  regarding  the  lessee's  obligation 
to  repair,  notified  him  to  make  at  once  the 
repairs  required.  Those  repairs  were  not 
made.  Subsequentiy,  and  daring  the  life  of 
the  lease,  a  portion  of  one  of  the  walls  of 
the  building  collapsed  owing  to  an  excava- 
tion made  into  the  adjoining  land  In  the 
course  of  building  operations  thereon;  where- 
upon and  almost  immediately  the  defendant, 
although  Insisting  that  he  was  under  no  ob- 
ligation to  do  so,  commenced  to  repair  the 
wall,  saying  that  he  felt  under  all  of  the  cir- 
cumstances of  the  case  that  perhaps  It  would 
be  asking  too  much  of  the  tenant  to  make 
this  particular  repair.  Nevertheless  the 
plaintiff,  without  notice  to  the  defendant, 
abandoned  the  premises,  and  moved  into  a 
building  which  he  had  recentiy  caused  to  be 
erected. 

[1]  The  covenants  to  repair  above  set  out 
bound  the  tenant,  we  think,  under  the  gen- 
eral rule  adopted  In  this  state,  to  make  the 
repairs,  and  he  was  not  entitled  because  of 
the  condition  of  the  building  to  vacate  the 
premises.  The  effect  of  such  covenants  is 
thus  stated  by  Tiffany,  in  his  work  on  Land- 
lord and  Tenant,  at  section  116  (d): 

"An  express  covenant  b^  the  tenant  to  repair 
or  keep  in  repair  binds  him  to  repair,  although 
the  injury  were  accidental  and  in  no  way  caused 
by  bis  negligence.  The  express  covenant  to  re- 
pair binds  the  covenanter  to  make  good  any  in- 
jury which  human  power  can  remedy,  even  if 
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caused  by  stonn,  flood,  fire,  inevitable  accident, 
or  act  ol  a  stranger.  •  *  »  There  are  dicta 
and  perhaps  one  decision  to  the  effect  that  the 
tenant  is  not  bound  to  rebuild  in  case  of  such  de- 
struction by  the  act  of  God  or  of  destruction  by 
the  public  enemy.  Such  a  view  can  be  support- 
ed only  on  the  theory  that  the  covenant  to  re- 
pair, in  view  of  the  circumstances  under  which 
it  was  made,  is  not  in  the  particular  case  to  be 
construed  as  extending  to  injuries  so  caused,  and 
the  authorities  show  that  such  a  limited  con- 
struction is  not  ordinarily  placed  upon  the  cove- 
nant. The  tenant  is  liable,  under  the  covenant 
to  repair,  in  case  the  premises  are  Injured  by 
third  persons,  or  even  if  the  premises  fall  on  ac- 
count of  defects  existing  therein  at  the  time  of 
the  lease." 

To  the  same  effect  is  Taylor  on  Landlord 
and  Tenant  (9tb  Ed.)  i  364. 

Our  own  Supreme  Court,  stating  the  effect 
of  a  general  covenant  ta  repair  In  the  case 
of  Polack  V.  Pioche,  35  Cal.  416,  422,  95  Am. 
Dec.  115,  used  the  following  language: 

"If  the  tenant  desires  to  relieTe  himself  from 
[damages]  resulting  from  any  of  the  causes 
above  enumerated,  or  from  any  other  cause  what- 
ever, he  must  take  care  to  except  them  from 
the  operation  of  his  covenant." 

In  a  Texas  case  In  many  respects  like  the 
one  at  bar  the  lease  contained  the  followtaig 
covenant: 

"It  is  expressly  agreed  and  understood  that 
the  said  Martinez  [the  tenant]  shall  himself 
bear  all  the  expenses  of  repairing  or  improving 
the  premises  hereby  leased  him  during  his  occu- 
pancy of  same." 

There  also  the  only  exception  to  the  leasee's 
obligation  was  a  covenant  on  the  part  of  the 
lessor  to  make  needed  repairs  to  the  roof. 
The  building  had  been  condemned  by  the 
municipal  authorities  of  Dallas  and  ordered 
demolished.  Subsequently  a  resolution  was 
passed  by  the  city  council  ordering  the  build- 
ing to  be  repaired  under  the  direction  of  the 
city  engineer.  The  tenant  refused  to  maiie 
the  repairs,  and  they  were  made  at  the  ex- 
pense of  the  landlord,  who  brought  suit  to 
recover  the  amount  expended  by  him.  The 
court,  holding  that  the  landlord  was  entitled 
to  recover  the  cost  of  the  repairs,  used  the 
following  language: 

/'The  contract  shows  that  defendant  obligated 
himself  to  bear  all  expenses  of  repairing  or  im- 
proving the  property  during  his  occupancy. 
*  *  •  This  would  obligate  him  to  bear  the 
expenses  of  everything  falling  within  the  mean- 
ing of  repairs  or  improvements  necessary  during 
the  term,  except  as  by  the  other  provisions  of 
the  contract  he  may  have  been  released  from 
such  liability.  •  *  *  The  work  which  Thomp- 
son caused  to  be  done  was  for  the  purpose  of  re- 
storing the  bouse  to  a  sound  .state  or  a  safe  con- 
dition, and  this  was  the  repairing,  the  expense 
of  which  the  defendant  promised  to  pay."  Mar- 
tinez V.  Thompson,  80  Tex.  568,  16  S.  W.  334. 

To  the  same  effect  is  Markham  v.  David 
Stevenson,  etc.,  Co.,  104  App.  Dlv.  420,  93 
N.  Y.  Supp.  684. 

In  the  case  in  New  Xork  the  obligation  of 
the  tenant  was  held  to  extend  even  to  the 
repair  of  dilapidations  caused  by  defects  In 
the  construction  of  the  building.  In  that 
case  the  lessee  covenanted  'to  make  such 


improvements  as  he  might  require,  also  make 
all  nfjessary  r^alrs  and  to  keep  the  same  In 
tenantable  order  at  his  own  cost"  There, 
as  hen-,  the  lessee  abandoned  the  premises, 
claimlnif-  that  the  same  had  become  untenant- 
able bee:  use  of  the  settling  of  the  rear  wall 
owing  to^  the  original  defective  construction 
of  the  fcHmdation.  The  court,  sustaining 
the  right  o.'  the  landlord  to  recover  the  mon- 
ey expended  by  him  in  making  certain  re- 
pairs, held  that: 

"As  the  covenant  was  absolute  to  make  all  nec- 
essary repairs  and  keep  the  premises  in  tenant- 
able  order,  and  no  fraud  on  the  part  of  the  land- 
lord having  been  shown,  defendant  was  bound 
to  make  the  repairs  irrespective  of  the  cause  of 
the  defect,  and  defendant  having  abandoned  the 
premises  without  making  the  repairs  the  land- 
lord had  a  right  to  make  them  and  recover  the 
expenses."    Lockrow  v.  Horgan,  58  N.  Y.  636. 

[2]  Section  1932  of  the  Civil  Code  has  no 
application  to  the  facts  of  this  case.  That 
section  provides: 

"The  hirer  of  a  thing  may  terminate  the  fair- 
ing before  the  end  of  the  term  agreed  upon 
*  •  •  when  the  greater  part  of  the  thing  hir- 
ed, or  that  part  which  was  and  which  the  lat- 
ter had  at  the  time  of  the  hiring  reason  to  be- 
lieve was  the  material  inducement  to  the  hirer 
to  enter  into  the  contract,  perishes  from  any 
other  cause  than  the  want  of  ordinary  care  of 
the  hirer."  . 

That  section  is  not  applicable  to  a  case 
where  the  lease  Itself  expressly  provides  who 
shall  make  the  repairs;  and  even  if  it  could 
he  held  that  this  section  does  apply,  the  evi- 
dence wholly  falls  to  show  that  the  greater 
part  of  the  thing  hired,  or  that  part  whicli 
was  the  material  Inducement  to  the  hirer, 
was  destroyed.  We  think,  therefore,  that 
from  no  aspect  of  the  case  was  the  tenant 
relieved  from  the  obligation  to  pay  the 
agreed  rent. 

The' Judgment  is  reversed. 

We  concur:  LENNON,  P.  J,;  RICH- 
ARDS, J. 


PEOPLE  V.  GILBRETH.    (Cr.  527.) 

(District  Court  of  Appeal,  Sec<md  District,  Cali- 
fornia.    Feb.  14,  1917.) 

Cbiminal  Law  ©=5913(1)— Time  foe  Ewtrt 

OF  JUDGMBNl^-RlGUT  TO  NEW  TRIAI/— STAT- 
UTE. 

As  the  provisions  of  Pen.  Code,  S  1191,  pro- 
viding that  after  a  verdict  of  guilty  the  court 
must  appoint  a  time  for  judgment  not  more  than 
2  nor  less  than  6  days  after  verdict,  and  that 
the  court  may  extend  the  time  not  more  than  20 
days,  where  the  question  of  probation  is  con- 
cerned, are  mandatory,  in  view  of  section  1202, 
requiring  judgment  to  be  pronounced  on  day  ap- 
pointed or  to  which  it  is  continued  under  section 
1191,  and  if  not  rendered  within  the  time  fixed 
the  defendant  shall  be  entitled  to  a  new  trial,  in 
a  prosecution  for  embezzlement  where,  after  ver- 
dict of  guilty,  plaintiff  made  oral  application  for 
release  on  probation,  and  the  time  for  hearing 
this  application  and  for  pronouncing  judgment 
was  extended  several  times,  until  the  court  final- 
ly denied  the  application  for  probation,  and  ea- 
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tered  judgment  83  days  after  th«  date  ot  conyic- 
tion,  defendant  was  entitled  to  a  new  trial. 

[Ed.  Note. — For  other  cases,  gee  'Criminal 
Law.  Cent.  Dig.  §§  2137-2139,  21/11,  2142, 
2146.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Gavin  W.  Craig,  Judge. 

George  W.  Qllbpeth  was  convifited  of  em- 
bezzlement, and  his  motion  for  a  new  trial 
denied,  and  tie  appeals.  Judgment  and  or- 
der reversed. 

A.  A.  Sturges  and  Waldo,  Boot  &  Dysert, 
all  of  Los  Angeles  (G.  E.  Waldo,  of  Los  An- 
geles, of  counsel),  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  Robert  M.  Clarke,  Deputy 
Atty.  Gen.,  for  the  People. 

JAMBS,  J.  The  defendant,  by  verdict  of 
the  Jury  returned  on  the  14th  day  of  Sep- 
tember, 1916,  was  found  guilty  of  the  crime 
of  embezzlement,  a  felony.  He  made  oral 
application  for  release  on  probation,  and  the 
court,  without  request  or  consent  of  the  de- 
fendant, fixed  the  time  for  bearing  of  this 
application  and  for  pronouncing  Judgment  at 
September  28,  1916.  On  September  28th,  at 
the  request  of  defendant,  time  was  extended 
to  October  5  th.  Another  .extension  was 
made  from  October  5th  to  October  10th,  at 
the  request  of  defendant.  On  October  10th, 
however,  without  the  request  of  defendant, 
time  was  extended  to  Octotter  17th,  which 
was  33  days  after  the  date  of  conviction. 
The  court  at  the  latter  time  denied  the  appli- 
cation for  probation,  and  the  defendant  then 
made  his  motion  for  a  new  trial,  the  princi- 
pal ground  being  that,  under  the  provisions 
of  sections  1191  and  1202  of  the  Penal  Code, 
the  court  had  no  Jurisdiction  to  pronounce 
judgment.  Sentence  being  pronounced,  this 
appeal  was  taken  from  the  Judgment  and 
from  the  order  denying  the  application  for 
a  new  trial. 

The  requirement  of  the  provisions  of  sec- 
tion 1191  of  the  Penal  Code,  which  limit  the 
time  for  the  pronouncing  of  Judgment  after 
conviction,  has  been  before  this  court  and  the 
District  Court  of  Appeal  for  the  First  Dis- 
trict heretofore.  These  provisions  have  been 
construed  to  be  mandatory  in  effect  and  de- 
signed to  produce'  speedy  determination  of 
criminal  proceedings  in  the  trial  court  We 
refer  to  the  cases  of  People  v.  Winner,  160 
Pac.  689,  and  People  v.  Boling,  161  Pac.  1169. 
The  views  of  tills  court  as  declared  in  the 
decision  first  mentioned  are  In  harmony  with 
those  which  find  place  In  the  opinion  In  the 
Boling  Case,  which  was  decided  in  the  First 
District.  In  the  Boling  Case  there  was  a 
petition  for  rehearing  in  the  Supreme  Court, 
which  petition  was  denied,  thereby  giving 
the  adjudication  final  approval.  On  the  au- 
thority of  the  cases  cited,  defendant,  the  ap- 
pellant here,  Is  ^itltled  to  a  ne,w  trial. 

The  judgment  and  order  are  reversed. 

We  concur:    CONEET,  P,  J. ;   SHAW,  J. 


ABALAS  V.  OONSOUDATBD  CONST.  CO. 
(Civ;  2222.) 

(District  <3ourt  of  Appeal,  Second  District,  Gat 
ifomia.     Feb.  7,  1917.) 

1.  Dauaoks     ^=3>153 — Sebvant's      Injubt— 

C0MPI.AINT— AXLEGATION     OF    DAMAQE. 

Complaint,  alleging  In  general  terms  inju- 
ries suffered  by  employ^  while  digging  a  trench 
for  the  laying  of  sewer  pipe,  concluding  with 
the  prayer  for  a  specific  amount  of  damages,  waa 
not  insufficient  for  failing  to  allege  in  the  bod; 
of  the  complaint  the  specific  damage  suffered. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  422-42&] 

2.  Appeal  and  Ebrob  «=>930(2)— Pbesump- 

TION    THAT    JDBT    FOLLOWED    IN8TBU0TI0N8. 

Where  court  instructed  jury  in  action  for 
servant's  injury  that  expenses  of  care  and  nurs- 
ing "are  subjects  of  direct  proof  and  are  to  be 
determined  •  •  *  on  the  evidence,"  it  will 
be  assumed  that  the  jury  followed  such  instruc- 
tions, and  included  no  sum  for  any  matter  not 
proved. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  f  3757.] 

3.  Damages     <S:s>160— Servant's     Injury— 
Pleading  and  Pboof— Recovery  fob  Care. 

Complaint  alleging  that  plaintiff  "expended 
much  for  medicines  and  treatment  and  employ- 
ment of  physicians,"  in  the  absence  of  demurrer, 
was  sumcient  to  justify  proof  of  exact  amount 
expended  for  care  and  nursing. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  439,  445,  448.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  M.  P.  Abalas  against  the  Consol- 
idated Construction  Company.  Defendant 
appeals  from  judgment  for  plaintiff,  and 
from  order  denying  new  trial.    Affirmed.    * 

Jones  &  Weller,  E.  T.  Sherer,  and  Emmet 
H.  Wilson,  all  of  Loa  Angeles,  for  appellant 
Sam  B.  Dannls  and  Walter  J.  Horgan,  both 
of  Los  Angeles,  for  respondent 

JAMES,  J.  Appeal  from  a  Judgment  in  fa- 
vor of  the  plaintiff,  and  from  an  order  deny- 
ing to  defendant  a  new  trial. 

[1]  The  plaintiff  suffered  personal  injuries 
while  at  work  for  the  defendant  in  digging  a 
trench  for  the  laying  of  sewer  pipe..  He  al- 
leged in  his  complaint  that  he  was  employed 
by  the  defendant  and  earning  $2.25  per  day 
as  a  common  laborer  at  the  time  he  suffered 
his  injuries,  and  that  he  was  at  work  in  the 
performance  of  his  duty  at  the  bottom  of  the 
trench,  which  was  about  55  feet  deep,  when 
defendant's  foreman  negligently  caused  brick 
to  be  placed  near  the  opening  and  immediate- 
ly above  where  the  plaintiff  was  at  work; 
that  one  of  the  brick  being  dislodged  fell  and 
struck  the  plaintiff  on  the  head.  This  alle- 
gation followed: 

"That  by  reason  of  the  negligence  and  care- 
lessness 01  defendant  as  hereinbefore  set  out 
plaintiff  was  hurt  in  his  health,  strength  and  ac- 
tivity, and  received  a  profound  shock  to  his 
nervous  system,  and  received  a  fractare  of  the 
skull,  and  plaintiff  is  informed  and  believes  and 
upon  such  information  and  belief  states  that  the 
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injury  to  liis  bead  Is  pemuuient,  and  that  b« 
will  never  regain  his  former  health,  strength, 
and  actLvity,  and  that  plaintiff  has  lost  macli 
time  and  expended  much  for  medicines  and 
treatm^it  and  employment  of  physicians." 

The  prayer  attached  to  the  complaint  ask- 
ed for  judgment  In  the  sum  of  $20,000.  The 
judgment  as  entered  upon  the  verdict  of  the 
jury  was  for  the  sum  of  12,000.  No  demur- 
rer was  made  to  the  complaint.  But  two 
points  are  presented  as  ground  for  the  con- 
tention that  the  judgment  and  order  should 
be  reversed,  to  wit:  (1)  That  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (2)  That  the  court  erred  In 
Instructing  the  jury  on  the  matter  of  the 
amount  of  damages  which  might  be  assessed. 
It  Is  contended  that  as  the  specific  amount  of 
damages  suffered  Is  not  alleged  In  the  body 
of  the  complaint,  no  cause  of  action  was  stat- 
ed which  would  entitle  plaintiff  to  any  recov- 
ery. As  already  noted,  the  complaint  did 
contain  an  allegation  describing  in  general 
terms  the  Injuries  suffered  (and  there  was  no 
special  demurrer  Interposed),  and  the  com- 
plaint concluded  with  a  prayer  for  a  specific 
amount  of  damages.  It  has  been  held  that 
a  plaintiff  In  such  a  case  need  not  allege  par- 
ticularly the  amount  of  damage  he  has  suf- 
fered, and  that  a  complaint  which  contains  a 
statement  of  such  amount  in  the  prayer  only 
sufficiently  states  a  cause  of  action.  Itlser  v. 
Walton,  78  Cal.  490,  21  Pac.  362 ;  Tucker  v. 
Cooper,  158  Pac.  181. 

[2,  3]  The  court  Instructed  the  jury  as  to 
the  measure  of  damages,  and  stated  that  the 
elements  entering  Into  damage  were,  first, 
"such  sum  as  will  compensate  him  for  the  ex- 
penses he  has  paid  or  Incurred  In  caring  for 
and  nursing  him  during  the  period  that  he 
was  disabled  by  the  Injury,  not  exceeding  the 
amount  alleged  In  the  complaint"  After 
enumerating  other  elements,  such  as  the  val- 
ue of  time  and  Impaired  power  to  earn  mon- 
ey In  the  future  and  for  pain  suffered,  the 
court  advised  the  jury  as  follows: 

"The  first  two  of  these  elements  are  the  sub- 
jects of  direct  proof,  and  are  to  be  determined 
by  the  jury  on  the  evidence  they  have  before 
them." 

It  Is  the  contention  of  appellant  that  It 
was  neither  pleaded  nor  proved  that  there 
had  been  any  expense  paid  or  Incurred  for 
care  and  nursing.  We  must  assume  that  the 
jury  Included  In  their  computation  no  sum 
for  any  matter  which  had  not  been  proved 
before  them;  the  court  expressly  told  them 
that  the  first  two  elements  defined  were  the 
subjects  of  proof  and  to  be  determined  upon 
the  evidence  before  the  jury.  Had  the  de- 
fendant demurred  specially  to  the  complaint, 
plaintiff  would  have  been  required  to  partic- 
ularize the  amount  expended  for  nursing;  but 
in  the  absence  of  such  a  demurrer  and  under 
the  authorities  which  are  cited  above,  the 
complaint  undoubtedly  was  sufficient  to  enti- 
tle plaintiff  to  Introduce  evidence  to  prove  the 


amount  expended  or  Incurred  on  the  several 
accoiufe.  However,  assuming  that  there  was 
no  evldepce  sufficient  to  authorize  any  allow- 
ance on  Recount  of  nursing  or  medical  charg- 
es, still,  as  has  been  stated.  It  must  be  as- 
sumed that  the  jury  gave  heed  to  the  Instruc- 
tion of  the  court  and  Included  no  allowance 
on  any  account  not  fully  established  by  the 
evidence. 

No  other  errors  are  pointed  to  as  support- 
ing the  case  for  appellant 

The  judgment  and  order  are  affirmed. 

We  concur:  CONBET,  p.  J.;  SHAW,  J. 


LTNCH  V.  PACIFIC  BLEJOTRIO  KT.  .CO. 
(Jdv.  2211.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  6,  1917.) 

1.  Mastkb  and   Sebvant  «=137(4)— Injuby 
TO  Railboad  £upLOTi>— Neougeh^oe. 

Defendant  electric  railway  company's  fail- 
ure to  furnish  suflioient  power  to  move  a  train, 
causing  a  car  to  back  onto  an  employ^,  does  not 
establish  negiigence,  especially  where  employes 
knew  the  condition  of  the  power  supply. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  269,  270,  274,  277,  278.] 

2.  Affbal   and    Ebbob    ®=>973 — Dibobetion 

OF       IiOWKB       COUBT— WlTHDBAWINO       CaBB 
FBOU    JUBY. 

An  order,  directing  a  verdict  for  defendant 
after  the  entire  case  has  l>een  presented,  will 
not  be  reversed,  unless  the  court  abused  its  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3846.] 

3.  Neoligence  «=3]  36(31)— In jtjbt  to  Rail- 
road Employ^— Directed  Vkrdict. 

The  trial  court  did  not  abuse  its  discretion 
in  directing  a  verdict  for  defendant  electric  rail- 
way company,  where  an  employe  stepped  be- 
tween two  cars  of  a  train  for  some  unknown 
reason  and  shortage  of  electricity  caused  one 
portion  to  back  against  him,  although  St.  1911, 
p.  796,  allowed  recovery  where  employe's  negli- 
gence was  slight  and  employer's  gross. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judgei 

Action  by  Elizabeth  Lynch,  administratrix 
of  William  E<dward  Lynch,  against  the  Pa- 
cific Electric  Railway  Company.  Judgment 
for  defoidant,  and  plaintiff  appeals.  Af- 
firmed. 

E.  B.  Drake,  of  Ix)s  Angeles,  for  appellant 
Frank  Karr,  R.  C.  GortuOT,  and  A.  W.  Ash- 
bum,  all  of  Los  Angeles,  for  respondent. 

CONRET,  P.  J.  The  plaintiff,  as  adminis- 
tratrix of  the  estate  of  her  deceased  hus- 
band, William  EMward  Lynch,  prosecutes  this 
action  against  the  defendant  to  recover  dam- 
ages on  account  of  the  death  of  her  husband, 
which  she  alleged  was  caused  by  negligence  of 
the  defendant  employer  of  said  Lynch.  Tbe 
charge  is  that  on  the  29th  day  of  April,  1913, 
"while  the  defendant  was  attempting. to  draw 
a  gravel  train  of  cars  over  Its  tracks  on  a 
steep  upgrade,  near  Redondo  Beach,  Cal.,  the 
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defendant  negligently  failedk'to  furnish  suffi- 
cient electricity,  the  motlv/ power  thereof,  to 
pull  said  train,  •  *  *  so  that  while  the 
said  William  EMward  Jiynch  was  In  the  act 
of  passing  between  tr/o  cars  of  said  train, 
the  front  part  of  said  train  slipped  b&cHi 
against  him  and  caught  him  between  said 
two  cars,  cnuAilng  him  so  that  he  Immediate- 
ly died  therefrom."  The  complaint  also  al- 
leged negligent  failure  of  the  motorman  to 
put  oa  brakes  as  a  proximate  cause  of  the 
accident  After  the  evidence  had  been  re- 
ceived as  offered  by  the  respective  parties, 
the  court,  on  motion  of  the  defendant,  In- 
structed the  jnry  to  find  for  the  defendant 
This  the  Jury  did,  and  Judgment  was  render- 
ed accordingly.  From  that  Judgment  the 
plaintiff  has  appealed. 

At  the  commencement  of  the  trial,  counsel 
for  plaintiff  abandoned  his  claim  of  negli- 
gence on  the  part  of  the  motorman,  and  aS.-, 
ndtted  that  at  the  time  In  question  the  mo- 
torman did  throw  on  the  power  as  quickly 
as  he  could,  but  that  before  he  could  put  on 
the  power  the  car  slipped  back  and  caught 
Mr.  Lynch  between  the  two  cars,  whereby 
he  was  killed.  The  case  was  tried  upon  the 
charge  that  the  defendant  negligently  failed 
to  furnish  power  to  make  it  8u£Bciently  safe 
tor  him  to  work.  The  circumstances  were  as 
follows :  The  defendant  was  operating  a  line 
of  electric  cars  from  Los  Angeles  to  and 
through  Redondo  and  to  a  place  called  Clif- 
ton, a  short  distance  south  of  Redondo.  Its 
passenger  cars  did  not  run  beyond  Clifton. 
At  a  point  a  half  mile  or  more  beyond  Clifton 
defendant  had  a  gravel  pit  to  which  it  had 
extended  a  track  on  which  a  motor  and  cars 
were  operated  for  the  transportation  of 
gravel.  This  track  ran  on  an  upgrade  from 
the  gravel"  pit  toward  Clifton.  Power  was 
obtained  through  a  trolley  wire  running  over 
the  track  down  to  the  gravel  pit,  whldi  trol- 
ley wire  was  continuous  with  the  wire  used 
by  the  passenger  cars  running  to  Clifton,  and 
carried  the  same  supply  of  power.  The  re- 
sult was  that  sometimes,  when  cars  were  ac- 
tually running  on  what  was  called  the  Clifton 
section,  their  consumption  of  power  reduced 
the  supply  of  power  available  for  the  gravel 
cars,  and  there  was  not  always  sufficient 
power  to  bring  the  gravel  cars  upgrade.  A 
cluster  of  electric  lights  on  the  motor  car 
of  the  gravel  train  was  utilized  by  the  opera- 
tives of  the  gravel  train  to  show  them  wheth- 
er at  any  given  time  there  was  or  was  not 
power  available  for  their  purposes.  On  the 
day  of  the  accident  Lynch  was  the  foreman 
in  charge  of  the  gravel  train,  and  had  under 
his  direction  the  motorman  and  two  other 
employte.  The  cars  were  started  upgrade 
toward  Clifton  in  the  form  of  a  train  the 
parts  of  which  were  in  the  following  order: 
The  motorcar  was  at  the  north  end  (toward 
Clifton) ;  car  No.  1  was  attached  to  the  mo- 
.torcar,  and  car  ]So.  2  was  attached  to  car 
No.  1,  and  the  train  was  being  polled  up- 


grade toward  Clifton.  After  they  started 
from  the  gravel  pit  the  train  was  stopped 
two  or  three  times  on  account  of  lack  of 
power.  When  It  arrived  at  a  point  100  feet 
more  or  less,  frotn  the  top  of  the  grade,  the 
train  stopped  again  and  Lynch  decided  that 
It  would  be  better  to  detach  car  No.  2,  de- 
liver car  No.  1  on  a  siding  at  the  top  of  the 
grade,  and  go  back  later  for  car  No.  2. 
Lynch,  while  standing  on  top  of  car  No.  2. 
set  the  hand  brake  and  then  climbed  down 
and  disconnected  the  air  brake  between  cars 
Nos.  1  and  2.  Next  he  gave  a  signal.  In 
response  to  which  the  motorman  slackened 
the  pull  on  ear  No.  2  so  that  a  coupling  pin 
could  be  drawn.  This  was  accomplished  by 
Lynch  by  pulling  a  lever  at  the  side  of  car 
No.  2.  This  he  was  able  to  do,  and  did  do, 
wltliout  going  between  the  cars.  The  signal 
was  rec^ved  by  a  man  who  stood  by  the  side 
of  the  motorman  and  who  transmitted  the 
signal  to  the  motorman,  the  latter  not  being 
in  position  where  he  could  see  Lynch's  sig- 
nala  Lynch  then  signaled  for  the  motorcar 
and  car  No.  1  to  move  ahead,  and  this  was 
done,  car  No.  2  remaining  stationary  on  the 
track.  When  the  two  cars  had  moved  about 
three  feet  the  power  went  off,  and  the  mo- 
torcar with  its  attached  car  No.  1  started 
back  toward  car  No.  2.  In  the  meantime, 
for  some  reason  or  impulse  not  explained, 
Lynch  had  moved  Into  the  space  between  the 
rails,  Immediately  in  front  of  car  No.  2  and 
between  the  coupling  apparatus  of  that  car 
and  car  No.  1,  and  as  the  cars  came  together 
he  was  crushed  between  them.  Bearing 
Lynch's  cry  of  distress,  the  man  opposite  the 
motorman  called  to  the  motorman,  who  as 
quickly  as  possible  sent  his  cars  forward,  the 
electric  power  having  at  that  moment  re- 
turned to  the  line.  Lynch  was  thereby  re- 
leased, but  he  had  received  fatal  injuries. 
There  Is  no  direct  evidence  showing  why  the 
power  under  which  the  train  was  moving  was 
lost  during  the  brief  interval  in  which  this 
accident  occurred.  It  does  appear,  however, 
that  ^e  supply  of  power  available  for  the 
use  of  the  gravel  train  varied  on  account  of 
the  movements  of  the  passenger  cars;  that 
the  men  of  the  gravel  train  were  in  the 
habit  of  timing  their  work  according  to  their 
know  ledge,  of  the  arriving  and  leaving  time 
of  the  passenger  cars  on  the  OUfton  section ; 
and  that  as  to  whether  they  had  electricity 
off  or  on,  they  Judged  by  the  lights  on  the 
motor  car. 

[1]  The  defendant  by  Its  answer  denied 
that  It  had  negligently  failed  to  furnish  suf- 
ficient electricity  to  pull  the  train.  This  was 
an  admission  that  the  amount  of  power  was 
not  entirely  sufficient;  the  admission  being 
coupled  with  the  denial  that  such  failure  was 
negligent  The  evidence  showed  that  this 
insufficiency  was  known  to  Lynch  who,  for 
that  reascm,  had  caused  car  No.  2  to  be  de- 
tached. Under  all  of  these  circumstances  it 
cannot  be  that  defendant  was  guil^  of  ne& 
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Ugence  caucing  the  injtiry  and  death  of 
Lynch,  unless  It  can^be  maintained  that  It 
was  the  defendant's  duty  to  furnish  a  sup- 
ply of  power  at  all  times  snfScient  to  move 
the  train,  and  that  It  owed  this  duty  to  its 
employes,  notwithstanding  that  they  had  full 
Information  concerning  the  actual  condition 
of  the  power  supply.  This  would  be  a  more 
extreme  rule  than  is  necessary  to  meet  the 
requirement  that  the  employer  shall  use  rea- 
sonable care  to  provide  its  employes  with 
safe  appliances  with  which  to  do  their  work. 
We  have  not  been  referred  to  any  decisions 
enforcing  such  extreme  rule. 

[2,  3]  At  the  time  of  the  accident  to  WU- 
11am  Edward  Lynch  there  was  in  force  an 
act,  approved  April  8,  1911,  commonly  known 
as  the  Boseberry  Act.  Under  section  1  there- 
of It  was  provided  that  in  any  action  to  re- 
cover damages  for  death  resulting  from  per- 
sonal injury  sustained  within  this  state  by 
an  employ^  while  engaged  In  the  line  of  his 
duty  or  the  course  of  his  employment  as 
such.  In  which  recovery  la  sought  upon  the 
ground  of  want  of  ordinary  or  reasonable 
care  of  the  employer,  "the  fact  that  such 
employ^  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery  therein 
where  his  contributory  negligence  was  slight 
and  that  of  the  employer  was  gross,  In  com- 
parison, but  the  daunages  may  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employs." 
Stat9.  1911,  p.  796.  In  addition  to  Its  denial 
of  any  negligence  on  its  part,  the  defendant 
pleaded  contributory  negligence  of  the  de- 
ceased. Appellant  contends  that  by  reason 
of  the  above-mentioned  statute  this  defense 
was  not  available  to  the  reei>ondent,  and  that 
it  was  solely  for  the  Jury  to  determine  the 
amount  or  degree  of  negligence  of  the  em- 
ployer and  employ^,  or  of  both,  so  that  the 
terms  of  the  statute  might  be  applied  to  the 
facts  thus  found.  Upon  the  facts  of  this 
case,  which  we  liave  stated  very  fully,  it 
probably  was  very  difficult  for  the  trial  Judge 
to  avoid  the  conclusion  that  the  gross  negli- 
gence, comparatively  speaking,  shown 'by  the 
evidence,  was  that  of  the  deceased,  rather 
than  of  the  defendant.  For  reasons  which 
we  are  about  to  state,  the  Judge  was  author- 
ized to  take  these  facts  into  consideration  in 
determining  how  he  would  Instruct  the  Jury, 
or  what  he  would  direct  the  Jury  to  do. 

It  is  true  that,  as  claimed  by  appellant, 
usually  in  actions  of  this  kind  the  question 
of  negligence  of  the  defendant  should  be  de- 
termined by  the  Jury,  and  that  the  court  may 
not  grant  a  nonsuit  on  the  evidence  intro- 
duced by  the  plaintiff  if  that  evidence  tends 
to  establish  the  fact  of  negligence.  But  the 
court  here  directed  a  verdict  for  the  defend- 
ant after  the  entire  case  bad  been  presented. 
This  being  so,  the  situation  is  very  much  the 
same  as  where  the  Jury  has  returned  a  ver- 
dict and  the  Judge  has  set  aside  that  Verdict 


as  not  sustained  by  the  evidence.  If  the  trial 
court  has  not  abused  its  discretion  in  makintr 
such  order,  the  order  will  not  be  reversed. 
So  here,  under  like  circumstances,  the  court's 
order  directing  a  verdftct  for  the  defendant 
should  be  sustained.  The  condition  of  the 
evidence  was  such  that  the  Judge  determined 
that  he  would  not  be  justified  in  allowing  the 
verdict  to  stand  If  It  deprived  the  defendant 
of  the  defense  of  contributory  negligence  to 
which  it  seemed  well  entitled  in  this  case, 
or  he  determined  thfit  there  was  not  sufficient 
proof  of  negligence  on  the  part  of  defend- 
ant In  acting  upon  this  determination  his 
discretion  was  properly  exercised,  upon  ei- 
ther or  both  of  the  grounds  above  stated. 
"To  withhold  a  case  from  the  Jury  is  no 
greater  Interference  than  to  set  aside  their 
verdict"  .  Bohn  v.  Pacific  Electric  Ry.  Co., 
5  Cal.  App.  022,  91  Pac  115,  and  cases  there 
cited. 
The  Judgment  is  affirmed. 

We  concur:    JAMES,  J.;  SHAW,  X 


PEOPLE  V.  FODEKA.    (Or,  668.) 

CDlstrict  Court  of  Appeal,  First  District,  Cali- 
fornia. Feb.  14,  1917.  Rehearing  Denied 
March  16,  1917;  Denied  by  Supreme  Court 
April  13,  1917.) 

1.  HioRWATS  €=»  186  —  Collision  —  Failure 
TO  Stop  and  Assist— Pboskcution—Suffi- 

CIENCT    OF   EiVIDENCB. 

Evidence  on  prosecution  under  Pen.  Code,  g 
367c,  of  driver  of  automobile  for  not  stopping 
and  rendering  assistance  to  occupants  of  vehi- 
cle collided  with  by  him,  held  sufficient  to  justi- 
fy conviction  as  against  contention  of  defendant 
that  he  did  not,  at  the  time,  know  of  the  colli- 
sion. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §g  476,  477.] 

2.  Witnesses  ^=9274(2}— Cboss-Exahination 
—Scope. 

Asking  witnesses  who  had  testified  to  the 
reputation  for  kindness  and  gentleness  of  defend- 
ant as  bearing  on  the  likelihood  that  his  failure 
to  stop  and  assist  occupants  of  a  motorcycle, 
struck  by  bis  auto,  was  with  knowledge  of  the 
accident  whether  they  had  heard  that  be  had 
been  arrested  for  picking  chickens  aUve,  and  at 
another  place  had  run  down  a  boy  or  man,  and 
had  been  arrested  for  unlawfully  killing  an  elk, 
bad  a  direct  bearing  on  the  issue,  and  in  the 
absence  of  a  showing  of  bad  faith,  was  within 
the  proper  bounds  of  cross-examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  966.1 

3.  Criminal  Law  «=>1036{2),  1170%(5)— Ap- 
peal—Harmless  Error. 

Prejudicial  error  cannot  be  predicated  on  the 
making  and  permitting  inquiry  of  character  wit- 
nesses for  defendant,  charged  with  not  stopping 
to  assist  occupants  of  a  vehicle  with  whicn  his 
auto  had  collided,  as  to  whether  they  knew  of 
his  arrests  and  pleas  of  guilty  and  fines  for  un- 
lawful speeding  on  other  occasions ;  _  in  most 
cases  no  objection  or  assignment  of  misconduct 
being  made  to  the  questions;  most  of  the  wit- 
nesses stating  that  they  bad  never  heard  there- 
of;  no  request  for  admonition  or  instruction  to 
disregard  the  evidence  being  made ;  and  the  good 
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faith  of  the  district  attorney  in  making  the  in- 
quiries at  the  time  not  being  questioned. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  »  2640,  3133.] 

4.  GRntiNAi.  Law  «=»1144(16)— AppkaI/— Piat- 
8UMPTI0N— Hkedino  Admonition. 

It  will  be  presumed  that  the  jury  heeded  the 
admonition  that  offers  of  testimony  which  the 
court  refused  to  admit,  and  answers  stricken 
out  and  insinuations  against  a  party  in  ques- 
tions, are  not  evidence,  and  should  be  disre- 
garded. 

[Ed.   Note.— For    other   cases,   see   Criminal 
Law,  Cent.  Dig.  IS  2768,  2901,  3084.] 

5.  CwMiNAL    Law    <S=3l037(2)  —  Appeal  — 
Waivbb  of  Brboh. 

Prejudicial  misconduct  cannot  be  predicat- 
ed on  the  asking  by  the  district  attorney  wheth- 
er witness  ever  heard  that  on  the  day  of  the 
matter  in  issue,  a  violation  of  the  law  of  the 
highway,  defendant  was  visiting  a  person  who 
had  been  arrested  as  a  member  of  the  Black 
Hand  Society  ;  the  defendant  allowing  the  ques- 
tion, and  the  answer  in  the  negative  made  before 
he  could  object,  to' stand,  and  making  no  requ^t 
for  admonition  or  instruction  to  disregard  the 
same,  though  the  court,  on  objection  by  him, 
stated  that  if  he  wished  it  would  be  stricken  out. 

[Bd.    Note.— For    other   cases,    see   Criminal 
Law,  Cent  Dig.  {{  1691,  2646.] 
&  Hiorwats  <S=»186  —  Collision  —  Failubk 

TO  Stop  and  Assist— Knowledge  as  Elk- 

Aside  from  Pen.  Code,  i  20,  providing  that 
in  every  crime  there  must  be  a  union  of  act  and 
intent,  it  is  necessarily  to  be  implied  from  sec- 
tion 367c,  declaring  the  duty  of  the  driver  of  a 
vehicle  colliding  with  another  to  stop  and  as- 
sist the  occupants  of  the  vehicle  colhded  with, 
and  making  violation  thereof  an  offense,  _  that 
knowledge  by  the  driver  of  the  collision  is  es- 
sential to  the  offense. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  SS  476,  477.] 
7.  Witnesses  ®=»293— Pbivilege— Testimont 

AOAINBT   HIMSELF^-StatUTES. 

Pen.  Code,  g  3G7c  requiring  the  driver  of  an 
auto  colliding  with  any  vehicle  to  stop  and  give 
aid,  and  to  give  information  as  to  the  number 
of  his  machine  and  his  name  and  address,  and 
making  violation  of  any  provision  thereof  an 
offense,  does  not  compel  him  to  gi'^e  evidence 
against  himself,  in  violation  of  Const  art  1, 
i  13. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1000-1014.] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;   W.  A.  Beasly,  Judge. 

Antone  Fodera  was  convicted  of  rlolatiu^ 
Pen.  Code,  {  367,  and  appeals.    Afflrmed. 

W.  B.  Foley,  and  Devoto,  Richardson  & 
Devoto,  of  San  Francisco,  for  appellant.  U. 
S.  Webb,  Atty.  Gen.,  John  H.  Rlordan,  Depu- 
ty Atty.  6en„  and  Arthur  M.  Free,  Dlst 
Atty.,  and  Archer  Bowden,  Deputy  Dlst 
Atty.,  both  of  San  Jose,  for  the  People. 

LENNON,  P.  J.  This  Is  an  appeal  from 
a  judgment  of  conviction  of  the  defendant 
upon  the  charge  of  a  violation  of  section 
■367c  of  ttie  Penal  Code,  requiring  drivers 
of  automobiles  colliding  with  other  vehicles 
to  stop  and  render  assistance  to  tiie  occu- 
pants of  tlie  Tehlcle  collided  with  and  who 
may  have  been  injured  by  such  collision, 
under   penalties    which    render    the   act   or 


neglect  of  such  drivers  In  failing  or  refusing 
to  comply  with  such  requirements  a  felony. 
[1]  The  facts  of  this  case  immediately  pre- 
ceding, attending,  and  succeeding  the  colli- 
sion are  substantially  these:  On  the  evening; 
of  October  31,.  1915,  a  little  after  sunset  the 
defendant  was  proceeding  northward  along 
the  state  highway  near  the  town  of  Mayfleld, 
In  the  county  of  Santa  Clara,  on  his  way 
home  to  San  Francisco  from  Coyote,  in  that 
county,  to  which  place  he  had  made  the  trip 
earlier  In  the  day.  There  were  four  com- 
panions with  the  defendant  in  the  car  which 
he  was  driving  at  a  rate  estimated  as  ex- 
ceeding 40  miles  an  hour.  A  closed  limou- 
sine, In  which  two  ladles — Mrs.  Carolan  and 
Miss  Shute — were  being  driven  by  a  chauf- 
feur, was  also  proceeding  northward  along 
the  highway  at  that  point  at  about  25  miles 
an  hour.  The  defendant  undertook' to  pass 
the  limousine,  swerving  to  the  left  in  order 
to  do  so.  At  the  moment  of  passing,  a  tan- 
dem motorcycle,  driven  by  one  Hector  Zapa- 
ta with  one  Joseph  Ottens  as  his  companion, 
two  young  students  of  the  University  of  Santa 
Clara,  was  going  southward  at  the  rate  of 
18  to  20  miles  an  hour,  and  was  also  about 
to  pass  said  limousine,  when  a  collision 
occurred  between  the  defendant's  machine 
and  said  motorcycle.  In  which  Zapata  was 
Instantly  killed  and  Ottens  severely  injured. 
The  defendant  did  not  stop  or  check  his 
speed,  but  rather  Increased  It  until  he  was 
overtaken  at  Mayfleld  by  the  Carolan  car, 
when  the  chauffeur  called  to  the  defendant 
to  stop.  There  Is  also  some  evidence  that 
the  chauffeur,  who  spoke  English  imperfect- 
ly, made  some  remark  to  the  defendant  to 
the  effect  that  he  bad  killed  somebody.  The 
defendant  st<^ped  momentarily,  but  did  not 
return  to  the  scene  of  the  collision,  but 
continued  rapidly  on  his  way  to  San  Fran- 
cisco until  he  was  finally  halted  by  the  offi- 
cers at  Burllngame.  He  insisted  at  all  times 
that  he  did  not  know  of  the  collision  at  the 
time  of  its  occurrence,  and  in  this  he  was 
supported  by  the  testimony  of  the  four  oth^r 
persons  who  were  occupants  of  the  car.  The 
evidence  educed  at  the  trial  disclosed,  how- 
ever, that  the  impact  of  the  collision  was  dis- 
tinctly heard  by  the  two  ladies  who  were 
within  the  closed  limousine,  and  also  by  a 
Mr.  Van  Gordon,  who  was  sitting  upon  the 
porch  of  his  residence  100  yards  away  from 
the  scene  of  the  collision.  It  also  appeared 
that  the  body  of  Zapata  had  been  carried 
along  by  the  defendant's  car  for  a  distance 
of  from  45  to  60  feet  before  falling  from  tt 
to  the  roadside;  while  from  the  exhibits 
produced  at  the  trial  and  exhibited  to  this 
court  upon  the  oral  argument  ot  this  appeal, 
consisting  of  photographs  of  the  defendant's 
car,  and  also  of  articles  of  clothing  worn  by 
one  of'  tb.e  occupants  thereof  sitting  on  the 
side  nearest  to  the  point  of  contact,  It  ap- 
peared that  the  fenders  and  tool  box  of  the 
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defendant's  car  had  been  bent  and  Indented 
by  the  Impact,  while  the  sides  of  the  machine 
and  the  coat  of  Its  said  occupant  were  be^at- 
tered  with  the  blood  and  brains  of  Zapata. 

It  would  thus  appear  that  the  evidence 
before  the  Jury  was  abundantly  ample  to 
Justify  the  defendant's  conviction.  Notwith- 
standing this  fact  the  appellant  insistently 
contends  that  the  Judgment  of  conviction 
herein  should  be  reversed  on  account  of  cer- 
tain alleged  acts  of  prejudicial  misconduct 
on  the  part  of  the  district  attorney  occurring 
during  the  trial  and  the  argument  of  the  case 
and  claimed  to  have  resulted  In  a  miscar- 
riage of  Justice.  The  specific  acts  of  alleged 
misconduct  relied  upon  for  a  reversal,  sub- 
stantially stated,  are  these : 

[2]  During  the  trial  of  the  cause  and  prior 
to  the  time  when  the  defendant  himself  had 
taken  the  stand  as  a  witness  in  his  own  be- 
half his  counsel  proffered  proof  that  his 
general  reputation  for  truth,  honesty,  and 
integrity  was  good.  The  trial  court,  upon 
objection  piade,  limited  the  evidence  offered 
in  this  regard  to  proof  of  the  general  reputa- 
tion of  the  defendant  for  kindness  and  gentle- 
ness, as  being  the  particular  qualities  in- 
volved in  the  particular  inquiry.  The  de- 
fendant apparently  accepted  this  limitation; 
and  proceeding  upon  the  theory  that  it  would 
be  unlikely  that  a  person  of  gentle  and  kind- 
ly nature  would  disregard  the  promptings 
of  humanity  as  well  as  the  commands  of 
the  law  requiring  him  to  stop  and  render  aid 
to  those  who  might  be  injured  by  a  collision 
if  he  was  aware  of  the  fact  or  likelihood  of 
such  Injury,  the  defendant  called  several  wit- 
nesses, who  testified  that  the  general  reputa- 
tion of  the  defendant  for  kindness  and  gen- 
tlMiess  was  good.  Of  the  witness  George 
FUmer  the  district  attorney  asked  upon 
cross-examination  whether  he  bad  ever  heard 
it  discussed  that  the  defendant,  with  several 
other  poultry  men  of  San  Francisco,  had 
been  arrested  for  picking  chickens  alive. 
The  same  question  was  asked  of  each  of  the 
other  witnesses  to  the  defendant's  general 
reputation  for  kindness  and  gentleness.  A 
number  of  these  replied  to  the  question  that 
they  had  never  heard  the  matter  discussed, 
while  others  stated  that  they  had  heard  of 
it,  but  had  investigated  It  and  found  that  the 
rumor  had  no  foundation  In  fact.  The  dis- 
trict attorney  also  asked  of  most,  if  not  all, 
of  said  witnesses  if  they  had  not  heard  that 
the  defendant  had  run  down  a  boy  or  a  man 
upon  the  streets  of  San  Francisco  and  been 
arrested,  for  it,  to  which  most  of  them  re- 
plied that  they  had  never  heard  of  It.  Of 
some  of  said  witnesses  the  district  attorney 
also  inquired  if  they  had  not  beard  of  the 
defendant's  arrest  for  unlawfully  killing  an 
elk.  To  this  line  of  questions  in  most  In- 
stances no  objection  or  assignment  of  mis- 
conduct was  made  at  the  time,  nor  was  the 
good  faith  of  the  district  attorney  in  ask- 
ing these  questions  assailed  at  the  trial ;  and 
it  seems  very  clear  that  the  questions  them- 


selves bad  a  direct  bearing  upon  the  issue 
as  to  the  particular  qualities  of  the  defend- 
ant to  which  these  several  witnesses  were 
called  to  testify,  and  that,  in  the  absence  of 
a  showing  of  bad  faith  on  the  part  of  the 
prosecuting  ofilcer,  they  were  within  the 
proper  bounds  of  his  cross-examination. 

[3]  The  district  attorney  also  asked  of  a 
number  of  said  witnesses  whether  they  had 
heard  that  the  defendant  had  on  several  oc-" 
caslons  been  arrested  for  speeding  his  auto- 
mobile beyond  the  legal  limit,  and  in  some 
instances  had  pleaded  guUty  and  paid  fines 
therefor.  In  most  cases  this  question  was 
asked  and  answered  negatively  without  ob- 
jection or  assignment  of  misconduct.  It  may 
be  seriously  questioned  whether  a  person 
habituated  to  reckless  driving  of  an  auto- 
mobile to  the  extent  of  being  In  a  number  of* 
cases  and  in  several  counties  arrested  there- 
for is  of  that  kindly  and  humane  disposition 
which  the  character  witnesses  of  the  defend- 
ant herein  would  have  bad  the  Jury  believe 
him  to  be;  but  however  this  may  be  it  ap- 
pears, as  above  stated,  that  in  most  Instances 
no  objection  or  assignment  of  misconduct  was 
made  to  these  questions,  and  that  also  In 
most  cases  the  witnesses  stated  that  they 
had  never  heard  of  the  matter,  and  in  some- 
instances  the  witnesses  admitted  that  they 
had  beard  of  these  episodes.  It  further  ap- 
pears from  the  record  that  no  request  was 
made  to  the  court  for  an  admonlti<m  to  the 
Jury  to  disregard  this  evidence;  nor  was 
any  instruction  to  that  effect  requested ;  nor 
was  the  good  faith  of  the  district  attorney  In 
making  these  Inquiries  at  the  time  brought 
into  question.  Under  these  circumstances 
no  prejudicial  error  can  be  predicated  upon 
the  action  of  the  district  attorney  in  making, 
or  of  the  court  in  permitting,  the  inquiry  as 
to  whether  the  character  witnesses  for  the 
defendant  knew  of  his  arrests  and  pleas  of 
guilty  and  fines  for  unlawful  speeding. 

[4]  The  district  attorney  is  also  charged 
with  misconduct  In  asking  several  of  said 
witnesses  whether  they  had  heard  it  dis- 
cussed that  the  defendant  was  under  investi- 
gation by  the  police  department  of  San  Fran- 
cisco for  the  selling  of  several  stolen  auto- 
mobiles. The  question  was  improper,  and 
the  action  of  the  district  attorney  in  asking 
it  an  act  of  misconduct  on  bis  part;  but  the 
record  shows  that  the  court  in  each  instance 
sustained  the  defendant's  objections  to  the 
question;  and  further  shows  that  while 
the  defendant's  counsel  assigned  the  act  of 
the  district  attorney  as  misconduct,  no  re- 
quest was  made  of  the  court  to  admonish  or 
instruct  the  Jury  to  disregard  the  same. 
Notwithstanding  this,  the  court  of  its  own 
motion  gave  the  Jury  the  following  instruc- 
tion: 

"Offers  of  testimony  by  either  counsel  which 
the  court  refused  to  admit  in  evidence,  and  an- 
swers given  by  witnesses  which  may^  have  been 
Btricken  out  by  the  court,  are  not  evidence,  and 
should  be  disregarded  by  you.  It  sometimes  hap- 
pens that  eounsel  asks  a  question  of  a  witness- 
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which  cootaiBS  an  Insinaation  aeainst  one  or 
other  party  to  the  action.  The  innnnations  con- 
tained in  such  questions  are  not  evidence  and 
70U  must  disregard  them." 

It  is  to  be  assumed  that  the  Jury  heeded 
this  admonition  with  respect  not  only  to  this 
precise  Inqnlry,  but  also  as  to  other  ques- 
tions of  doubtful  propriety  respecting  which 
objections  were  made  and  sustained  by  the 
court  People  v.  Burke,  18  Cal.  App.  72, 
122  Pac.  435. 

[B]  The  district  attorney  is  also  charged 
with  mlscOTiduct  In  haTlng  asked  of  the  wit- 
ness Charles  Swanberg  the  following  ques- 
tion: "Q.  Did  you  ever  hear  It  discussed, 
Mr.  Swanberg,  that  on  the  day  of  this  af- 
fair he  [the  defendant]  was  visiting  at  the 
borne  of  a  person  who  had  been  arrested  as  a 
member  of  the  Black  Hand  Society?"  Be- 
fore objection  could  be  made  the  witness  re- 
sponded, "I  never  heard  it  discussed."  The 
defendant  then  made  bis  objection  and  as- 
signment of  misconduct;  whereupon  the 
court  stated  to  the  counsel  for  the  defend- 
ant, "If  you  wish,  it  will  be  stricken  out" 
No  iacii  request  was  made,  however,  nor  lyas 
the  court  asked  to  either  admonish  or  in- 
struct the  Jury,  nor  was  the  district  attor- 
ney charged  with  bad  faith  in  making  the 
Inquiry.  It  Is  sufficient  to  say,  therefore, 
that  since  the  defendant  chose  to  allow  the 
question  and  answer  to  stand,  and  made  no 
request  for  an  admonition  or  instruction  to 
the  Jury  to  disregard  it,  no  prejudicial  mis- 
conduct sufDdent  to  Justify  a  reversal  of 
the  case  can  be  predicated  upon  the  askMg 
of  the  question. 

The  appellant  further  contends  that  the 
district  attorney  was  guilty  of  misconduct  In 
producing  a  Justice  of  the  peace  of  San 
Mateo  with  his  docket,  for  the  purpose  of 
showing  affirmatively  that  the  defendant  had 
in  fact  been  arrested,  and  pleaded  guilty  and 
paid  a  fine  upon  the  charge  of  unlawful 
speeding.  It  is  sufficient  to  say  that  the  evi- 
dence was  Incompetent,  and  Its  proffered  in- 
troduction improper,  but  that  the  court 
promptly  sustained  an  objection  to  it,  and 
that  the  defendant  neither  assigned  the  prof- 
fer of  It  as  misconduct,  nor  asked  for  an  in- 
struction to  the  Jury  to  disregard  it  The 
error  and  impropriety  of  its  ofTer  in  evi- 
dence must  therefore  be  held  to  have  been 
cured  by  the  foregoing  voluntary  instruction 
of  the  court  in  its  final  charge  to  the  Jury. 

With  regard  to  the  alleged  acts  of  miscon- 
duct on  the  part  of  the  district  attorney 
during  the  argument  of  the  case,  we  do  not 
deem  it  necessary  to  deal  with  these  in  de- 
tail, for  the  reason  that  in  most  instances 
the  court  admonished  the  district  attorney 
to  confine  himself  to  the  evidence  in  the  case ; 
and  for  the  further  reason  that  upon  the 


whole  these  Imprudent  remarks  of  the  dis- 
trict attorney  were  not  in  our  opinion  suffi- 
ciently prejudicial  to  have  seriously  affected 
the  verdict  or  to  warrant  a  reversal  of  the 
case,  particularly  in  view  of  the  fact  that 
as  above  stated,  the  proof  presented  to  the 
Jury  in  the  form  of  testimony  and  exhibits 
was  amply  sufficient  to  Justify  the  verdict 
of  conviction,  and  to  warrant  the  conclu- 
sion that  none  of  the  several  alleged  acts  of 
misconduct  on  the  part  of  the  prosecuting 
officer  were  sufficiently  prejudicial  In  char- 
acter or  Influential  in  effect  as  to  cause  the 
verdict  of  conviction  In  this  case  to  have 
been  a  miscarriage  of  Justice. 

[6]  The  final  contention  of  the  appellant 
is  that  the  section  of  the  Penal  Code  under 
which  the  defendant  was  prosecuted  and  con- 
victed is  unconstitutional,  for  two  alleged 
reasons:  First,  that  the  section  does  not 
expressly  embody  in  its  phraseology  words 
limiting  its  application  to  those  persons  who 
knowingly  cause  their  vehicles  to  collide  with 
those  occupied  by  others.  But  our  reading  of 
the  section  In  question  convinces  us  that  the 
element  of  knowledge  of  the  fact  of  the  col- 
lision is  necessarily  to  be  implied  from  the 
requirements  of  the  act,  to  the  effect  that 
drivers  of  such  vehicles  must  stop  and  ren- 
der aid  to  those  who  may  possibly  have  been 
injured  In  the  collision.  Moreover,  section 
20  of  the  Penal  Code,  which  is  to  be  read 
together  with  and  into  the  section  under 
review,  provides  that  "In  every  crime  or 
public  offense  there  must  exist  a  union  or 
Joint  operation  ot  act  and  Intent  or  crim- 
inal negligence."  We  are  of  the  opinion  that 
the  act  is  not  unconstitutional  for  the  first 
reason  assigned. 

[7]  The  appellant  urges  as  the  second  rea- 
son for  its  alleged  invalidity  its  provision  re- 
quiring the  driver  or  occupant  of  a  vehicle 
striking  another  to  give  certain  information 
as  to  the  number  of  the  vehicle,  the  name 
and  address  of  the  driver  and  of  tiie  owner 
and  of  Its  passengers.  It  is  claimed  that  this 
requirement,  by  compelling  the  persons  of 
whom  such  Information  Is  demanded  to  be 
witnesses  against  themselves,  amounts  to  a 
violation  of  section  13  of  article  1  of  the 
state  Constitution.  But  the  appellant  con- 
cedes that  this  point  has  been  decided  ad- 
versely to  his  contention  in  a  number  of  cases 
from  other  states  which,  as  respondent  shows, 
have  been  approved  by  this  court  in  the  case 
of  People  V.  DiUer,  24  Cal.  App.  789,  802,  142 
Pac.  797.  There  Is,  therefore,  no  merit  in 
this  contention. 

Judgment  and  order  affirmed. 

We  concur:  RICHARDS,  J.;  EBRRI- 
GAM,  J. 
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RAMISH  T.  WORKMAN  et  «1.     (Civ.  2201.) 

(District  Court  ot  Appeal,  Second  District,  Cali- 
fornia.   Feb.  14,  1917.    Rebearin!;  Denied 
by  Supreme  Court  April  12,  19170 

1.  JiTDQMBNT   «=>603— Actions   Babbed— Ac- 
tion FOB  Rent. 

Under  Code  Civ.  Proc.  {  1176,  providing  that 
an  appeal  taken  by  defendant  shall  not  stay 
proceedings  upon  the  judgment  unless  the  court 
BO  directs,  where  lessees  under  a  lease  which 
gave  a  right  of  re-entry  for  default  in  payment 
of  rent  continued  to  occupy  the  premises,  pend- 
ing the  final  determination  of  an  appeal  in  an 
action  for  unlawful  detainer  in  which  the  land- 
lord recovered  judgment,  and  no  stay  was  di- 
rected, the  lease  constituted  the  measure  of  the 
lessees'  liability  for  such  time  as  they  remainea 
in  possession,  and  the  judgment  did  not  consti- 
tute a  bar  to  the  maintenance  of  an  action  for 
the  rent  for  such  period. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1118.] 

2.  Landlobd  and  Tenant  $=>184(2)— Lbac« 
— constbtjction. 

Where  a  lease  for  ten  years  provided  that 
the  lessees  "will  pay  to  the  lessor  as  a  further 
consideration  for  his  lease  for  this  lease  in  ad- 
dition to  the  rent  hereinabove  reserved  the  sum 
of  $7,200,  the  receipt  of  which  is  hereby  ac- 
knowledged by  the  lessor,"  and  that,  if  .the  les- 
sees should  pay  the  rent  reserved  when  due, 
and  perform  the  agreements^of  the  lease  for  first 
nine  years,  seven  months,  and  twelve  days  of  the 
lease,  and  the  lease  sbaU  not  be  terminated  by 
the  re-entry  of  the  lessor  within  said  period, 
etc.,  he  will  credit  the  sum  of  $7,200  the  re- 
mainder of  the  rent  due.  the  $7,^D0  was  in  the 
nature  of  a  bonus  or  additional  consideration  for 
the  lease  of  the  premises  under  the  conditions 
specified,  and  the  lessees  did  not  part  with  the 
money,  as  a  penalty  or  as  security,  and  title  to 
it  passed  absolutely  to  the  lessor,  unaffected  by 
the  fact  that  he  agreed  upon  the  x>erformance  of 
certain  conditions  by  defendants  to  give  them 
credit  therefor,  and  in  the  absence  of  such  per- 
formance by  the  defendants  they  have  no  claim 
to  the  fund. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  745-748.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  R  Works,  Judge. 

Action  by  Adolph  Ramish  against  Elmer  N. 
Workman  and  another.  In  which  the  named 
defendant  filed  a  cross-complaint  From  a 
judgment  for  plaintifT  and  an  order  denying 
a  motion  for  a  new  trial,  the  defendants, 
and  named  defendant,  as  cross-complainant, 
appeal.    Aflirmed. 

I.  Henry  Harris  and  Williams,  Gondge  & 
Chandler,  all  of  Los  Angeles  (Hnnsaker  & 
Harris,  of  Los  Angeles,  of  counsel),  for  appel- 
lants. Olln  Wellborn,  Jr.,  and  Alfred  H.  Mc- 
Adoo,  both  of  Los  Angeles,  for  respondent 

SHAW,  J.  Tills  controversy  grew  out  of  a 
lease  of  property  made  by  plaintiff  to  defend- 
ants Workman  and  Sturm  and  their  as- 
signors, for  a  term  of  ten  years,  for  the  sum 
of  $180,000,  payable  In  advance  in  monthly 
Installments  of  $1,500. 

Default  was  made  in  the  payment  of  the 
rent  due  December  1,  1912,  -^hereupon  plain- 
tiff instituted  a  proceeding  in  unlawful  de- 


tainer for  restitution  of  the  property  and  re- 
covery of  the  rent  then  due  for  said  month, 
for  which  Judgment  was  rendered  on  Janu- 
ary 31,  1913,  pursuant  to  which,  notwith- 
standing an  appeal  perfected  therefrom  by 
defendants,  they  were  evicted  from  the  prop- 
erty on  February  10th  following. 

The  present  action,  filed  April  26, 1918,  was 
to  recover  the  rent  for  the  period  extending 
from  January  Ist  to  February  10th,  during 
which  the  premises  were  held  and  occupied 
by  defendants,  and  for  which  judgment  In 
the  sum  of  $2,000  was  rendered  in  favor  of 
plaintiff,  from  which,  and  an  order  denying 
their  motion  for  a  new  trial,  both  Workman 
and  Sturm,  as  defendants,  and  the  former 
also  as  cross-complainant  api)eal. 

[1]  The  lease  provided,  among  other  things, 
that  upon  default  In  payment  of  the  rent 
reserved,  the  lessor,  at  his  option,  might  enter 
upon  the  demised  premises  and  remove  all 
persons  therefrom.  By  another  provision  It 
was  agreed  that  the  lessees  "will  pay  to  the 
lessor  as  a  further  consideration  for  this 
lease  in  addition  to  the  rent  hereinabove  re- 
served the  sum  of  $7,2(X),  receipt  of  which  is 
hereby  acknowledged  by  the  lessor,"  and 
"that'  If  the  lessees  shall  pay  the  rent  herein 
reserved  when  the  same  becomes  due  here- 
under, and  shall  well  and  truly  perform  and 
observe  all  the  covenants  and  agreements 
herein  contained  on  their  part  to  be  perform- 
ed and  observed,  during  the  first  nine  years, 
seven  months,  and  twelve  days  of  this  lease, 
aqd  this  lease  shall  not  be  terminated  by  the 
re-entry  of  the  lessor  as  hereinafter  provided 
within  said  period  of  nine  years,  seven  months 
and  twelve  days,  he  will  credit  the  sum  of 
$7,200  hereinafter  provided  to  be  paid  to  him 
by  the  lessees  upon  the  last  four  months  and 
eighteen  days'  rent  under  this  lease." 

While  appellants  admit  that  they  occupied 
the  premises  during  the  month  of  January 
and  up  to  February  10th,  the' rent  for  which 
period  under  the  terms  of  the  lease  was  $2,- 
000,  they  insist  their  obligation  to  pay  the 
same  was  fully  adjudicated  in  the  action  for 
unlawful  detainer,  wherein  judgment  was 
rendered  for  $1,500,  which  judgment  they 
claim  constituted  a  bar  to  the  maintenance 
of  this  action.  At  the  trial  it  was  In  sub- 
stance stipulated  that  in  the  unlawful  detain- 
er action  no  claim  was  made  for  any  dam- 
ages, nor  for  rent  other  than  $1,500  due  for 
the  month  of  December,  for  whldi  and  the 
restitution  of  the  premises  judgment  was  ren- 
dered, but  not  executed  as  to  restitution  until 
February  10th.  The  action  did  not  involve 
the  r«it  for  the  period  extending  tiom  Janu- 
ary Ist  to  February  10th,  nor  was  t^re  any 
judgment  therefor  rendered.  Moreover,  this 
judgment  was  not  final  for  the  reason  that 
an  appeal  was  perfected  therefrom,  and 
hence,  there  being  no  final  determination  of 
the  question  as  to  plaintiff's  right  to  forfeit 
the  lease,  the  question  was  left  as  though  it 
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had  never  been  tried,  even  though  no  stay 
waa  directed  by  the  court  as  provided  in  sec- 
tion 1176,  Code  of  Civil  Procedure.  Hence, 
so  long  as  defendants  continued  to  occupy  the 
premises,  pending  the  final  determination  of 
the  action  for  unlawful  detainer,  the  lease 
constituted  the  measure  of  their  liability  for 
such  time  as  they  remained  in  possession. 

Appellants'  diief  ground  for  a  reversal, 
and  upon  which  they  devote  much  of  their 
argument,  is  based  upon  the  provision  of  the 
lease  pursuant  to  which  they  paid  plaintlCF 
17,200,  claim  to  which  is  asserted  in  both 
the  answer  and  cross-complaint  Notwith- 
standing the  plain  language  in  which  the 
provision  is  couched,  the  meaning  of  which, 
to  our  minds,  admits  of  no  controversy,  they 
insist  that  it  should  be  construed  as  security 
for  the  payment  of  the  rent  reserved  during 
the  time  ending  with  their  eviction  and  any 
damages  sustained  by  plaintiff;  that  when 
the  landlord  elected  to  evict  defendants  from 
the  premises  for  nonpayment  of  rent  he  waiv- 
ed all  claim  to  the  $7,200,  except  In  so  far 
as  it  was  necessary  to  apply  it  in  i)ayment  of 
rent  then  dne  or  accrued.  As  stated  in  But- 
ton V.  Christie,  63  Wash.  373,  115  Pac.  857, 
where  a  similar  question  was  Involved;  "We 
cannot  agree  with  this  contention  without  in 
effect  writing  a  new  contract  for  the  parties." 

[2]  Clearly  the  $7,200  was  paid  for  a  ten- 
year  lease  of  the  premises,  upon  the  condi- 
tions and  terms  si)eclfled  therein.  Defend- 
ants i>arted  with  the  money,  not  as  a  penalty 
or  as  security,  but  as  a  payment  the  con- 
sideration for  which  was  the  execution  of  the 
lease  on  the  part  of  plaintiff.  The  title  there- 
to passed  absolutely  to  the  lessor,  unaffected 
by  the  fact  that  he  agreed,  upon  the  perform- 
ance of  certain  conditions  by  defendants,  to 
give  them  credit  therefor.  The  condltlmis 
were  never  performed  by  defendants,  and 
hence  they  could  have  no  claim  to  the  fund. 
The  authorities  which  appellante  cite  In  sup- 
port of  their  contention  all  appear  to  have 
been  cases  where  the  deposit  was  made  with 
the  lessor  upon  the  execution  of  the  lease  as 
security  for  the  payment  of  the  rent,  and  In 
such  cases,  upon  the  lessor  evicting  the  ten- 
ants, it  is  uniformly  held  that  he  cannot  as- 
sert claim  to  the  amount  so  deposited,  over 
and  above  rent  due,  with  damages  sustained. 
The  cases  cited  by  appellants  Involve  deposits 
made  as  "a  guaranty,"  "as  Indemnity,"  as  "a 
penalty,"  "for  security,"  etc.,  and  hence  are 
readily  distinguished  from  the  case  at  bar. 
This  view  flnds  full  support  In  the  case  of 
DuttoD  V.  Christie,  supra. 

The  provisions  of  the  lease  in  question 
hereinbefore  quoted  should  be  interpreted  in 
accordance  with  tlie  plain  import  of  the  lan- 
guage used,  and,  tlms  construed,  it  is  clear 
that  the  parties  Intended  the  $7,200  to  be  in 
the  nature  of  a  bonus  or  additional  considera- 
tion paid  the  lessor  as  an  inducement  to 
make  the  lease  upon  the  terms  and  conditions . 


therein  contained;  and,  as  stated,  the  fact 
that  upon  the  performance  of  all  the  cove- 
nants and  agreements  contained  in  the  lease 
to  be  performed  by  the  lessees  during  the 
first  nine  years,  seven  months,  and  twelve 
days  of  the  term  thereof  he  promised  in  effect 
to  release  them  from  the  payment  of  rent  at 
the  rate  of  $1,500  per  month  for  the  last  four 
months  and  eighteen  days  of  the  term  so  de- 
mised furnishes  no  reason  for  appellants' 
cmitention. 

The  Judgment  and  order  appealed  from  are 
a£9rmed. 

We  concur:  CONKEY,  P.  J, ;  JAMES,  3. 


HILLYER  V.  EGGERS,  Sheriff,    (Civ.  1870.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fomia.    Feb.  9.  1017.) 

1.  REPUiviN  ®s>4,  59— Action  of  Clavi.  and 
Deuvebt— Description  of  Pbopebty. 

In  an  action  in  claim  and  delivery.  It  is  es- 
sential that  the  specific  personal  property  claim- 
ed should  be  described  with  a  reasonable  degree 
of  certainty,  and,  as  a  rule,  money  is  not  the 
subject  of  such  an  action  unless  it  is  marked  or 
designated  so  as  to  make  it  specific  as  regards 
its  capability  of  identification. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  Si  4-19.  21-28,  2X5-^X8.] 

2.  Action  9=332— Claim  and  Delivebt. 

Under  Code  Civ.  Proc  §{  509-520,  provid- 
ing an  auxiliary  remedy  whereby  when  a  party 
sues  to  recover  personal  property  he  may  claim 
that  the  property  be  immediately  delivered  to 
him  without  awaiting  the  trial,  where  the  com- 
plaint showed  plaintiff  to  be  entitled  to  recover 
from  a  sheriff  an  amount  of  money  taken  from 
him  wrongfully  under  execution,  upon  the  the- 
ory that  he  had,  as  required  by  the  Code,  stated 
the  facts  constituting  his  cause  of  action,  or 
facts  showing  a  cause  of  action  for  money  had 
and  received,  judgment  for  plaintiff  was  prop- 
er, though  the  complaint  did  not  describe  the 
money  sufficiently  to  entitle  plaintiff  to  its  re- 
turn in  specie  in  an  action  in  claim  and  delivery; 
there  being  no  forms  of  dvil  actions  in  Gall- 
fomia. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  Sg  257-261,  316a 

Appeal  fr<Hn  Superior  Court,  City  and 
County  of  San  Francisco;  Hon.  Geo.  E. 
Crothers,  Judge. 

Action  by  Curtis  Hlllyer  against  Freder- 
ick Bggers,  Sheriff  of  the  City  and  County 
of  San  Francisco,  State  of  California.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Afiirmed. 

Wm.  Tomsky,  of  San  Francisco  (J.  I*  Na- 
gle,  of  San  Francisco,  of  pounsel),  for  appel- 
lant Curtis  Hlllyer  and  Thomas  W.  For- 
syth, both  of  San  Francisco,  for  respondent 

KERRIGAN,  J.  This  is  an  appeal  by  the 
defendant  from  an  adverse  jud'gment  in  an 
action  for  the  recovery  of  $730,  claimed  to 
have  been  unlawfully  taken  under  execution. 

In  the  early  part  of  the  year  1914  the 
Sequoia  Motorcar  Company  gave  In  payment 
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for  legal  services  rendered  to  it  Its  prranis- 
Bory  note  for  $300  to  its  attorney,  O.  C. 
Pratt.  Prior  to  Its  maturity  the  payee,  for 
a  valuable  consideration,  transferred  it  to  the 
plaintur.  At  its  maturity  it  was  unpaid. 
Subsequently  H.  J.  Small  became  a  Judgment 
credltw  of  Uie  company  in  the  sum  of  $3,000. 
It  also  appears  from  the  record  that  Mrs.  H. 
A.  GlUis  was  indebted  to  the  company  in  the 
sum  of  $1,000  upon  a  stock  Bubscripti(»i,  the 
Indebtedness  being  evidenced  by  her  promis- 
sory note,  given,  however,  with  the  under- 
standing that  the  note  was  not  to  be  negoti- 
ated. Contrary  to  this  agreement  it  was  ne- 
gotiated; and  Mr.  Henley  O.  Booth,  attorney 
for  both  H.  J.  Small  and  Mrs.  H.  A.  GUUs, 
wishing  to  And  out  wbo  had  possession  of  the 
note,  communicated  with  plaintiff  by  tele- 
phone, telling  bim  that  be  represented  Mr& 
Gillls,  and  asking  him  if  he  knew  where  the 
note  was.  Plaintiff  replied  that  he  did  not, 
but  would  try  to  find  out  and  let  Mr.  Booth 
know.  Later,  bavlng  ascertained  that  the 
note  was  held  by  a  Mr.  W.  W.  Allen,  plaintiff 
communicated  with  Booth,  and  negotiation 
ensued,  resulting  in  Booth  agreeing  to  pay 
plaintur  the  sum  of  $730  for  it  The  latter 
then  purchased  the  note  from  Allen,  paying 
him  therefor  the  sum  of  $550,  h<H>ing  appar- 
ently through  the  completion  of  the  transac- 
tion with  Booth  to  recoup  in  part  the  loss  he 
had  sustained  by  his  purchase  of  the  note 
given  by  the  company  to  Pratt,  the  company 
being  now  insidvent. 

About  this  time,  according  to  the  argument 
of  the  respondent.  Booth  appears  to  have 
conceived  the  idea  of  acquiring  for  Mrs.  Gil- 
lls her  note,  and  that  the  price  to  be  paid  for 
it  should  go  to  his  other  client,  Small.  Ac- 
cordingly, he  agreed  with  the  plaintiff  that 
the  payment  of  the  $750  for  the  note  should 
be  made  in  his  (Booth's)  office,  at  a  certain 
time,  harboring  the  intention,  however,  that 
at  the  moment  of  receiving  the  note  from  the 
plaintiff  and  tendering  payment  thereof  the 
money  should  be  seized  in  execution  of 
Small's  Judgment.  This  plan  was  carried 
out,  so  that  when  the  plaintiff's  agent  handed 
the  note  to  Booth  the  latter  placed  $730  in 
currency  on  the  desk  in  front  of  him,  and  be- 
fore the  messenger  of  the  plaintiff  could  pick 
it  up,  a  deputy  of  the  defendant,  who  was 
waiting  in  the  room  for  that  purpose,  seized 
the  currency  and  levied  upon  it  pursuant  to 
an  execution  issued  in  favor  of  Small  upon 
a  judgment  obtained  by  him  against  the  Se- 
quoia Motorcar  Company.  Plaintiff  immedi- 
ately demanded  of  the  defendant  the  return 
of  tbe  money,  and  filed  with  him  a  claim  for 
the  same.  Defendant  refused  to  comply  with 
his  demand,  whereupon  plaintiff  brought  this 
action  for  iCs  recovery. 

The  record  further  shows  that  the  plain- 
tiff, prior  to  its  maturity  and  without  notice 
of  the  collateral  agreement  of  the  company 
not  to  transfer  it,  paid  a  valuable  considera- 
tion tor  the  note;  that  no  fraud  was  either 


charged  or  proves  against  the  plaintiff,  and 
that  no  fiduciary  relation  existed  between 
him  and  any  of  the  parties  to  the  transac- 
tion, and  that  title  to  the  note  was  vested  in 
him. 

[1]  Passing  now  to  the  only  objection  seri- 
ously urged  by  the  appellant  for  a  reversal 
of  the  Judgment,  it  is  that  the  plaintiff  has 
apparently  proceeded  upon  the  theory  that 
his  remedy  was  an  action  in  claim  and  de- 
livery. In  such  an  action  it  is  essential  that 
the  specific  personal  property  claimed  should 
be  descril>ed  with  a  reasonable  degree  of  cer- 
tainty; and  as  a  rule  money  is  not  the  sub- 
ject of  such  an  action  unless  it  be  marked  or 
designated  In  some  manner  so  as  to  make  it . 
spedflc  as  regards  its  capability  of  identifi- 
cation. Eddlngs  V.  Boner,  1  Ind.  T.  173,  38 
S.  W.  1110;  Griffith  v.  Bogardus,  14  Cal.  410, 
413;  Sharon  v.  Nunan,  63  Cal.  235;  Hawley 
V.  Kocher,  123  CaL  77,  55  Pac.  696.  The  de- 
scription of  the  money  in  this  case  is  not 
sufficient  to  entitle  the  plaintiff  to  its  return 
is  specie. 

[2]  The  complaint,  however,  irrespective  of 
what  the  plaintiff  has  styled  it,  is  sufficient 
to  show  him  to  be  entitled  to  recover  from 
the  defendant  the  amount  of  money  taken 
from  him  wrongfully  under  execution,  upon 
the  theory  that  he  has,  as  required  by  the 
Code,  stated  the  facts  constituting  his  cause 
of  action,  or  facts  showing  a  cause  of  action, 
for  money  had  and  received.  Under  the  cir- 
cumstances of  this  case  the  Judgment  of  the 
trial  court  must  be  sustained  notwithstand- 
ing the  contention  of  the  appellant,  as  it  is 
apparent  from  a  decision  of  our  own  Su- 
preme Court  In  Faulkner  v.  First  National 
Bank,  130  Cal.  258,  62  Paa  463,  where  it  is 
said: 

"Courts  and  law  writers  have  sometiineB  inad- 
vertently spoken  of  the  Code  'action  of  claim 
and  delivery'  as  if  there  were  really  here  a 
form  of  action  called  by  that  name— just  as  there 
were  forms  of  action  at  common  law,  such  as 
'debt,'  'covenant,'  'replevin,'  'trover,'  etc.  But 
we  have  here  no  forms  of  civil  actions.  We  have 
only  one  form  of  action,  which  has  no  name; 
so  that  an  action  cannot  be  here  defeated,  as 
it  could  have  been  at  common  law,  because  not 
properly  named.  Sections  609  to  520  of  the 
Code  of  Civil  Procedure  are  preceded  by  the 
heading  'claim  and  delivery  of  personal  prop- 
erty,' but  the  sections  themselves  show  the 
meaning  of  this  heading.  They  merely  provide 
an  auxiliary  remedy  by  which,  when  a  party 
brings  an  action  to  recover  personal  property, 
he  may  'daim'  that  the  property  be  immediately 
delivered  to  him  at  the  commencement  of  the 
action  and  without  waiting  the  trial.  *  *  * 
These  sectioDS  merely  give  to  a  plaintiff  suing  to 
recover  personal  property  an  auxiliary  remedy 
very  similar  to  the  auxiliary  remedy  of  'attach- 
ment' given  to  a  plaintiff  suing  upon  a  contract 
for  the  direct  payment  of  money,  and  to  the  aux- 
iliary remedy  under  the  head  of  'arrest  and  bail' 
and  injunction  during  litigation.'  But  it  is  no 
more  proper  to  speak  of  an  action  'of  claim  and 
delivery'  than  to  speak  of  an  action  'of  attach- 
ment' *' 

The  Judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  RICH- 
ARDS,  J. 
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BOBINSON  V.  SMITH-BOOTH-USHEB  (X). 
(«▼.  219a) 

0>i8tTict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  7,  1917.) 

1.  Trial  «=>296(4,  5)— Inbtboctions— Oaws 
OF  Ebxob. 

Where  tlie  judge  erroneously  instructed  that 
■errant  could  not  recover  for  injuries  if  he  was 
contributorily  negligent  in  any  degree,  the  error 
vaa  cured  by  sulwequent  apeciflc  instruction 
repeated  a  second  time  tliat  tne  servant's  recov- 
ery if  he  was  contribatorily  neglif;ent  should 
merely  be  diminished  in  the  propcMrtioa  that  his 
negligence  bore  to  that  of  his  master. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  709.] 

2.  Appeal  awd  Ebbob  «=»928(1)— Pbesump- 
TiONS— Recced— SurnciENCT  of  Pbesenta- 
TioN  OF  Questions. 

In  view  of  Code  Civ.  Proc.  g  475,  providing 
that  there  shall  be  no  presumption  that  error 
is  prejudicial,  where  complaint  is  made  (^  in- 
structiODSk  but  all  the  instructions  are  not  in- 
cluded in  the  record,  no  error  is  shown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3749,  3763.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frank  F.  Oster,  Judge. 

Action  by  E.  J.  Bobinson  against  the  Smltb- 
Booth-Uaber  Company.  From  Judgment  for 
defendant  and  order  denying  motion  for  new 
trial,  plaintiff  appeals.    Affirmed. 

Bandall  &  Gaines  and  Shepard  &  Aim,  all 
•f  Los  Angeles,  for  appellant  Oscar  Muel- 
ler, Gibson,  Dunn  &  Crutcher,  and  Norman 
S.  Sterry,  all  of  Los  Angeles,  for  respondent. 

OONEBY,  P.  J.  This  Is  an  action  wherein 
the  plaintiff  seeks  to  recover  damages  for 
personal  Injuries  sustained  by  him  while  em- 
ployed by  the  defendant  In  its  machine  shop; 
it  being  alleged  that  these  injuries  were 
caused  by  the  negligence  of  the  defendant. 
nie  answer  denied  all  negligence  on  the  part 
«f  the  defendant,  and  also  pleaded  contribu- 
tory negligen(;e  on  the  part  of  the  plaintilE. 
The  Jury  returned  a  verdict  for  the  defend- 
ant, and  Judgment  was  entered  accordingly. 
The  plaintiff  appeals  from  the  Judgment  and 
from  an  order  denying  Ms  motion  for  a  new 
trial. 

Appellant  first  insists  that  the  evidence 
proved  negligence  on  the  part  of  the  defend- 
ant and  failed  to  prove  contributory  negli- 
gence of  the  plaintiff.  There  was  a  substan- 
tial conflict  in  the  evidence  upon  these  ques- 
tions, and  the  evidence  favorable  to  the  'de- 
fendant, If  believed  by  the  jury  (as  it  was). 
Is  smfflelent  to  support  the  verdict 

Appellant  directs,  attention  to  certain  in- 
structions given  by  the  court  to  the  Jury  at 
the  request  of  the  defendant.  It  is  claimed 
that  by  these  instructions  the  Jury  was  told 
that,  if  the  plaintiff  was  guilty  of  a  want  of 
ordinary  care  In  the  slightest  degree  con- 
tributing directly  to  his  injury,  plaintiff 
could  not  recover,  regardless  of  the  negli- 
gence of  the  defendant  or  its  servant.    Reli- 


ance is  placed  upon  the  fact  that  at  the  date 
of  this  accident,  November  25,  1911,  there 
was  in  force  a  statute  relating  to  the  liability 
of  employers  to  their  employes  (Stats.  1911, 
p.  796),  wherein  it  was  provided  that  In  ac- 
tions of  this  class : 

"Tie  fact  that  such  employ^  may  have  been 
guilty  of  contributory  negligence  shall  not  bar  a 
recovery  therein  where  his  contributory  negli- 
gence was  slight  and  that  of  the  employer  was 
gross,  in  comparison,  but  the  damages  may  be 
diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploy6."     Section  1. 

In  addition  to  the  Instructions  complained 
of  by  appellant,  the  court  gave  to  the  jury 
an  instruction  requested  by  plaintiff,  stating 
the  doctrine  of  contributory  negligence  In  ac- 
cordance with  said  statute. 

[1]  At  the  close  of  bis  reading  of  instruc- 
tions to  the  Jury,  the  Judge  suggested  that 
there  was  an  Inconsistency  in  the  instruc- 
tions r^ating  to  that  issue.  He  then  special- 
ly directed  the  attention  of  the  jury  to  the 
instruction  which  he  had  given  at  plaintiff's 
request  and  read  it  to  them  a  second  time, 
with  the  further  direct  statement  that  this 
was  a  correct  statement  of  the  law.  In 
view  of  this  action  by  the  court,  we  deem  it 
unnecessary  to  examine  the  Instructions  com- 
plained of.  Assuming  that  they  were  erro- 
neous, the  instruction  as  finally  given  had 
the  effect  of  withdrawing  those  erroneous 
InstructlcMiB  from  the  consideratlcm  of  the 
jury.  That  a  court  may  thus  correct  its  own 
error  seems  too  plain  to  leave  loom  for  ar- 
gument 

[2}  Appellant  also  complains  of  d^end- 
ant's  instructions  numbered  14  and  24  as 
given  by  the  court.  These  instructions  re- 
lated to  the  question  of  negligence  of  the  de- 
fendant. If  from  the  evidence  the  jury  believ- 
ed certain  stated  facts.  The  criticism  upon 
these  instructiona  is  that  each  of  them  pur- 
ported to  state  a  complete  defense,  but  omit- 
ted certain  facts  concerning  which  evidence 
had  been  Introduced  pertaining  to  defend- 
ant's alleged  negligence.  Assuming  that  the 
omitted  evidence  should  have  been  stated, 
the  record  is  not  in  the  condition  necessary 
to  enable  us  to  determine  that  the  error  was 
prejudicial  to  the  plaintiff. 

"There  shall  be  no  presumption  that  error  is 
prejudicial,  or  that  injury  was  done  if  error  is 
shown."     Code  of  Civ.  Proc.  §  475. 

The  statement  of  the  case,  as  set  forth  in 
the  transcript,  says  that : 

The  court,  "on  its  own  motion  and  at  the  re- 
quest of  fixe  plaintiff.  Instructed  the  jury  in  part 
as  follows." 

After  setting  forth  certain  instructions 
thus  given,  it  Is  further  said : 

"That  thereupon  the  court  instructed  the  jury 
in  part  as  follows,  at  the  request  of  the  defend- 
ant" 

After  setting  forth  those  Instructions,  It  is 
said  that : 


»ror  other  caaea  m*  Mm*  topic  and  KSY-NUMBSR  In  all  Key-Numbered  DlgesU  and  indues 


Digitized  by  VjOOQIC 


30 


164  PACIFIC  REPORTBH 


(da!. 


"Other  instruetions  were  given  by  the  court 
of  its  own  motioii  and  br  request  of  plaintiff  and 
defendant  not  here  set  forth." 

There  Is  not  even  a  statement  that  the  in- 
structions placed  In  the  record  Include  all  of 
the  instructions  given  with  respect  to  the 
propositions  covered  by  the  Instmctions  put 
into  the  record. 

•  "It  is  said  in  the  transcript  that  the  instruc- 
tion complained  of,  'among  others,'  was  given. 
The  others  referred  to  are  not  contained  in  the 
iranseript,  and  we  have  no  means,  therefore,  of 
judging  what  bearing  they  may  have  had  upon 
•the  one  in  question.  If  it  should  be  conceded, 
therefore,  that  the  instruction  complained  of 
should  have  been  qualified  or  modified  in  strnie 
degree,  it  may  be  that  the  instructions  omitted 
would  have  qualified  or  modified  the  one  in  ques- 
tion, and  the  rule  is  well  settled  that  instruc- 
tions are  to  be  read  and  considered  as  a  whole, 
and  the  fact  that,  when  taken  severally,  some 
of  them  have  failed  to  enunciate  in  precise  terms 
and  with  legal  accuracy  propositions  of  law,  does 
not  render  them  erroneous.  Hanson  v.  Stine- 
hoff,  139  Cal,  171,  173,  72  Pac.  913,  915. 

"Where  numerous  instructions  are  given  [as 
in  this  case]  it  may  well  be  that  some  particular 
instruction  fails  to  contain  a  complete  or  ac- 
curate statement  of  the  law.  If,  however,  when 
the  entire  charge  is  examined  the  omissions  or 
inaccuracies  in  a  particular  instruction  appear 
to  have  been  supplied,  and  the  jury  fairly  and 
consistently  instructed,  generally,  as  to  the  law, 
this  is  Eunicient  to  defeat  any  claim  of  error 
predicated  on  defects  in  particular  instructions." 
Henderson  v.  Loe  Angeles  Traction  Co.,  150 
Cal.  689,  699,  89  Faa  976,  980. 

The  judgment  and  order  are  affirmed. 
We  concor:  JAMES,  J.;  SHAW,  J. 


PBDRBIBA  V.  PEa>REIRA.     (Civ.  1632.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  6,  1917.    Rehearing  Denied  by 
Supreme  Court,  April  4,  1917.) 

1.  Husband  and  Wife  i3=>296~Aotion  fob 
SsPABATS  Maintenance— BviDKNCE.    - 

In  a  wife's  action  for  separate  maintenance 
for  cruel  and  inhuman  treatment,  where  the 
pleadings  contained  no  appropriate  allegation 
with  reference  to  defenduit's  acts  before  the 
marriage,  plaintiff's  evidence  that  defendant  had 
had  intercourse  with  her  frequently  for  seven 
or  eight  years  before  their  marriage,  and  at 
neariy  every  such  oocurrence  had  promised  to 
marry  her,  was  impr(q>erly  admitted  as  without 
the  issues,  and  calculated  to  prejudice  defendant 
with  the  jury  and  court. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife,  Ont.  Dig.  i  1089.] 

2.  Husband  and  Wife  ®=»296— Action  fob 
Skpaeatk  Maiintenange  —  Bvidence  — 
Pleading. 

In  an  action  for.  separate  maintenance  oo 
the  ground  of  cruel  and  inhuman  treatment,  al- 
legations of  specific  cruel  treatment  did  not  war- 
rant admission  of  evidence  of  specific  acts  of 
crusty  other  than  those  presented  by  the  plead- 
ings. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1089.] 

3.  Husband  and  Wife  i&=3298(l,  2)— Action 
FOE  Separate  Maintenance— Inqttibt  In- 
to Wife's  Neoebssties. 

The  Court  should  have  permitted  an  inquiry 
into  plaintiff's  necessities  and  her  manner  of 
living  in  order  that  a  suitable  award  might  be 


made  for  her  maintenance;  the  discretion  of 
the  trial  court  not  being  Brt>itrary,  but  to  be 
exercised  in  view  of  the  necessities  of  the  par- 
ties, and  defendant's  financial  condition  and 
his  earning  capacity,  together  with  plaintiff's 
possessions  and  her  accustomed  style  of  living, 
being  proper  elements  to  be  regarded. 

[E)d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1093.] 

4.  Witnesses  4s»275(3)  —  Cboss-Bxakina- 
TiON— Action  fob  Sbpabate  Maintenance. 

Where  plaintiff  set  up  defendant's  having 
had  her  committed  to  a  hospital  for  the  insane 
as  an  act  of  cruelty,  and,  on  her  direct  exami- 
nation, she  testified  to  facts  concerning  the  oc- 
currence that  would  necessarily  create  the  im- 
pression that  she  was  sane  at  the  time,  defend- 
ant's inquiry  on  cross-examination,  directed  to 
the  point  that  plaintiff  did  not  know  she  was 
examined  or  committed,  in  other  words,  that 
her  mind  was  a  blank  as  to  what  happened, 
should  have  been  permitted.  , 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  969.] 

5.  Husband  and  WiFs  €=»297— Action  fob 
Sepa&ate  Maintenance  —  Pbepondebancb 
OF  Evidence. 

In  a  wife's  acticni  for  separate  maintenance 
on  the  ground  of  cruel  and  inhuman  treatment 
the  law  requires  that  the  jury  be  convinced  of 
cruelty  by  a  preponderance  of  evidence  to  justi- 
fy finding  for  plaintiff. 

[Ed.    Note.— For   other    cases,    see   Husband 
and  Wife,  Cent  Dig.  i  1090.] 

6.  Husband  and  Wieb  «=»29>SVi  —  Action 
fob   Separate   Mainhinancs   —   Instbuc- 

IION8. 

The  court  instruioted  that  if  the  jury  found 
plaintiff  was  sane  at  tiie  time  of  the  marriage, 
and  there  was  evidence  of  cruelty,  verdict  womd 
be  for  plaintiff  in  the  amount  the  jury  might 
determine  to  be  adequate,  etc.,  and  that  if  the 
jury  belieived  from  the  testimony  that  plaintiff 
was  treated  in  a  cruel  and  inhuman  manner, 
as  alleged,  and  that  the  general  treatment  of 
plaintiff  by  defendant  from  the  time  of  marriage 
to  the  date  of  commencement  of  trial  was  crud 
and  inhuman,  verdict  would  be  for  plaintiff. 
Meld,  that  the  instruction  was  erroneous  as  ig- 
noring the  consideration  of  the  weight  and 
credibility  of  the  evidence  aa  to  the  cruelty  and 
the  jury's  proper  fuucticxi  in  relation  thereto, 
also  in  failing  to  state  the  elements  that  should 
enter  into  the  determination  of  "the  amount  to 
be  awarded  plaintiff. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife,  (Tent  Dig.  §g  1091,  1092.] 

7.  Husband  and  Wife  <8=5»298%  —  Action 
fob  Sepabatb  Maintenance  —  Instruc- 
tions. 

An  instruction  as  to  the  general  treatment 
of  plaintiff  was  not  justified  by  the  pleadings, 
there  being  no  allegation  of  general  cruel  treat- 
ment of  plaintiff  by  defendant 

[Ed.  Note. — For  other  oases,  see  Husband  and 
Wife,  Cent  Dig.  gf  1001,  1092.] 

8.  Husband  and  Wife  «=>296^  —  Action 
FOB   Sepabaik  Maintenancb  —  Insibuc- 

TIONS. 

In  a  wife's  action  for  separate  maintenance 
for  cruel  and  inhuman  treatment  wherein  she 
alleged,  as  an  act  of  cruelty,  that  her  husband 
procured  her  commitment  to  a  hospital  for  the 
msane,  the  husband  had  a  right  to  expect  that 
the  jury  would  be  instructed  alon^  the  line  sug- 
gested by  him  in  requests  concerning  his  theory 
as  to  the  wife's  insanity  at  the  time  of  tiie  mar- 
riage. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  gg  1001,  1092.] 
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9.  Httsband  and  "WiTK  ^=o20S%  —  Action 
FOB   Skpabate  (Maintknance  —  iNSTBtrO- 

XIONS. 

In  a  wife's  action  for  separate  maintenance 
for  croel  treatment,  tbough  the  jury's  Terdict 
1W18  tnmply  advisory,  it  was  nevertheless  im- 
portant that  the  jary  should  be  clearly  instruct- 
ed, particularly  in  view  of  the  usual  inclination 
on  the  part  of  the  judge  to  adopt  its  findings, 
and  the  fact  that  they  were  adopted.    , 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wfe,  Cent.  Dig.  fS  1091,  1092.] 

10.  HUBBAND    AND    WlFE    <S=9298(1,  2)    —    AC- 
TION FOB  Skpabate  Maintknancb— Aixow- 

ANCE   FOB   ATTOBNET'S   FeKS  —  BUBDEN    OF 

Pboop— Statxjtk. 
A  wife  is  entitled  to  an  allowance  for  at- 
torney's fee  In  her  suit  for  separate  maintenance 
only  when  it  is  necessary  to  enable  her  properly 
to  maintain  her  action,  and  the  burden  is  om 
her  to  show  that  the  allowance  is  necessary; 
Civ.  Code,  f  137,  governing  the  matter,  contem- 
plating that  it  shall  be  made  only  when  neces- 
sary to  enable  the  wife  to  present  her  case. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1093.] 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; E.  N.  Rector,  Judge. 

Action  for  separate  maintenance  wltbout 
divorce  by  Mary  Pedrelra  against  A.  F. 
Pedreira.  From  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

F.  W.  Henderson  and  Hugh  K.  Landram, 
both  of  Merced,  for  appellant  Jack  Mabon, 
of  Merced,  for  respondent. 

BURNETT,  J.  The  action,  brought  under 
section  137  of  the  Civil  Code  and  grounded 
ui)on  cruel  and  inhuman  treatment,  was  for 
separate  maintenance  without  divorce.  The 
spedflc  Instances  of  cruelty  alleged  •were: 
(1)  Defendant  absented  himself  during  the 
birth  of  a  child  to  plaintiff;  (2)  defendant 
did  not  provide  a  doctor  or  nurse  for  plain- 
tiff during  childbirth;  (3)  said  neglect  caused 
plaintiff  great  physical  pain  and  mental  an- 
guish by  reason  of  which  the  child  was  born 
dead;  (4)  that  on  April  14,  1914,  defendant 
caused  plaintiff  to  be  moved  to  the  Merced 
sanitarium,  and  thence  to  the  Merced  coun- 
ty Jail,  whence  the  plaintiff  was  committed 
to  the  state  hospital  at  Stockton;  (5)  that, 
upon  her  release  from  said  hospital  In  July 
1914,  defradant  refused  to  take  plaintiff  to 
his  home  or  to  live  with  her  as  his  wife. 

In  the  answer  there  was  a  specific  denial 
of  the  all^atlons  of  cruelty,  an  admission 
that  plaintiff  was  committed  to  said  hospital, 
but  an  explanatory  averment  that  defendant 
was  advised  by  the  medical  attendants  of 
plaintiff  that  it  was  necessary,  for  the  pro- 
tection of  the  plaintiff  and  those  who  might 
come  in  contact  with  her,  -that  she  be  com- 
mitted to  said  hospital  because  she  was  vio- 
lently insane,  and  that  she  was  regularly 
committed  to  the  state  hospital  after  a  hear- 
tng  in  the  superior  court  of  the  county  of 
Merced.  Defendant  further  alleged  that 
plaintiff  had  agreed  to  accept  from  defend- 
ant the  sum  of  $40  per  month  as  and  for  her 


separate  maintenance.  By  way  of  crossrcom- 
plalnt  it  was  further  averred  that  at  the 
time  of  the  marriage  of  plaintiff  and  defend- 
ant she  was  of  luisound  mind  and  not  capa- 
ble of  contracting  marital  relations;  that  be- 
cause of  this  Insanity,  defendant  prayed  for 
an  annulment  of  the  marriage. 

The  action  was  tried  with  the  assistance 
of  a  Jury.  The  Jury  found  that  the  plaintiff 
was  not  Insane  at  the  time  of  the  marriage; 
that  defendant  had  treated  plaintiff  In  a 
cruel  and  inhuman  manner  subsequent  to 
said  marriage;  that  plaintiff  bad  not  agreed 
to  accept  the  sum  of  $40  per  month  for  her 
separate  maintenance;  and  that  $75  per 
month  was  a  reasonable  amount  for  awit 
purpose.  The  court  adopted  said  findings 
and  rendered  Judgment  accordingly,  and  ia 
addition  allowed  plaintiff  $400  for  her  at- 
torney's fees. 

It  is  claimed  by  appellant  that  many  prej- 
udicial errors  are  disclosed  by  the  record, 
and  we  proceed  to  notice  some  of  the  assign- 
ments. 

Over  objection,  plaintiff  was  permitted  to 
testlftr  that  the  defendant  had  had  inter- 
course with  her  frequently  for  seven  or  eight 
years  prior  to  their  marriage,  and  that  at 
nearly  every  such  occurrence  he  promised  to 
marry  her.  The  court  declared  "it  would 
not  be  evidence  that  you  could  rely  upon," 
but  overruled  the  objection. 

[1]  The  evidence  seems  to  have  been  en- 
tirely outside  of  the  issues  made  by  the 
pleadings  and  could  hardly  assist  "in  getting 
at  the  truth  of  the  facts  disputed."  The 
natural  effect  of  such  testimony  would  be  to 
excite  sympathy  for  the  plaintiff  and  hostil- 
ity toward  the  defendant.  It  can  be  easily 
imagined  how  the  Jury,  or  the  Judge  of  the 
court,  tor  that  matter,  would  regard  with  in- 
dignation and  contempt  a  man  who,  under 
repeated  promises  of  marriage  had  seduced 
plaintiff  and  had  actually  been  guilty  of 
such  Illicit  conduct  while  his  first  wife  lay 
upon  her  deathbed.  The  prejudice  thus 
aroused  would  hardly  permit  of  a  dispassion- 
ate and  impartial  consideration  of  the  evi- 
dence relevant  to  the  issues  made  by  the 
pleadings. 

Respondent  contends  that: 

"The  object  of  this  testimony  was,  not  to 
prejudice  the  def^idant  in  the  eyes  of  the  jury, 
but  to  arrive  at  facts  which  would  and  did. 
throw  light  on  the  issues  involved.  These  acts 
of  intercourse  bore  directly  on  the  attitude  of 
the  defendant  at  the  time  he  married  plaintiff, 
and  were  the  very  acts  upon  which  his  subse- 
quent treatment  of  plaintiff  was  based;  they 
were  facts  necessary  to  be  before  the  jury  in 
order  to  obtain  a  fair  understanding  as  to  the 
relations  of  the  parties." 

Ag  to  this  we  tliink  plaintiff  Is  In  error. 
If  It  had  been  supposed  that  It  was  Impor- 
tant to  inquire  Into  the  acts  of  appellant  be- 
fore the  marriage,  there  should  have  been 
some  appropriate  allegation  In  reference 
thereto.    The  fact  is,  said  evidence  refers  to 
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a  time  remote  from  anytblng  referred  to  In 
the  complaint  and  to  conduct  before  mar- 
riage, whereas  the  cause  of  action  la  entirely 
based  upon  treatment  of  plalntlft  by  defend- 
ant after  the  marriage  took  place.  Of 
course,  the  general  rule  Is  as  stated  in  Jones 
on  Eyldence,  vol.  1,  par.  140a,  that : 

"Evidence  of  other  acts  of  the  parties,  outside 
of  the  acts  in  record  and  unconnected  with  it, 
are  not  generally  admitted  in  evidence." 

"The  rule  excludes,"  as  stated  in  People  ▼. 
Lane,  100  Oal.  3T9,  34  Pac.  866,  "all  evidence 
cf  collateral  facts,  or  those  whidi  are  incapable 
of  affording  a  reasonable  presumption  or  logical 
inference  as  to  the  principal  fact  or  matter  in 
dispute;  and  evidence  of  another  offense  can- 
not be  given  unless  there  is  some  clear  connec- 
tion between  the  two  offenses  by  which  it  may 
be  logically  inferred  that  if  guilty  of  the  one 
the  ddendant  is  also  guilty  of  the  other." 

The  statement  was  made  in  a  criminal 
case,  but  the  same  principal  would  manifest- 
ly apply  here.  We  can  see  no  logical  connec- 
tion between  said  conduct  before  marriage 
and  the  acts  after  marriage  which  are  set 
out  in  the  complaint. 

[2]  Objection  was  also  made  to  evidence  of 
other  specific  acts  of  cruelty  than  those  pre- 
sented by  the  pleadings.  If  important  enough 
to  be  shown,  they  were  certainly  important 
-enough  to  be  alleged.  It  may  be  permissible 
to  show  a  general  course  of  conduct  as  sup- 
plementing specific  acts  of  cruelty  where  only 
the  specific  acts  are  set  oat,  but  the  rulings 
complained  of  could  hardly  be  justified  ex- 
cept upon  the  erroneous  theory  that  it  is  not 
necessary  to  allege  any  specific  act  but  that  a 
general  allegation  of  cruel  treatment  Is  suffl- 
<Aent. 

[<]  We  think,  also,  that  the  court  should 
have  permitted  an  Inquiry  Into  the  necessi- 
ties of  the  plaintiff  and  her  manner  of  living 
In  order  that  a  suitable  award  might  be  made 
for  her  maintenance.  Manifestly,  much  dis- 
cretion in  this  matter  must  be  confided  to 
the  trial  court,  but  the  discretion  is  not  an 
arbitrary  cme  and  must  be  exercised  in  view 
of  the  circumstances  of  the  parties.  The 
financial  condition  of  the  defendant  and  his 
earning  capacity,  together  with  the  possea- 
sions  of  the  plaintiff  and  her  accustomed 
style  of  living,  were  proper  elements  to  be 
regarded  in  the  consideration.  In  Kusel  v. 
Kusel,  147  Gal.  60,  81  Pac.  295,  there  is  an 
interesting  discussion  of  the  difference  be- 
tween an  allowance  to  the  wife  on  divorce 
and  the  separate  maintenance  that  la  contem- 
plated by  the  Code.  Referring  to  the  latter, 
it  is  said: 

"The  action  does  .not  contemplate  a  divorce,' 
bnt,  on  the  contrary,  that  the  parties  shall  con- 
tinue to  remain  as  they  were  before,  husband 
and  wife.  The  rights  of  the  wife  in  the  remain- 
ing property  of  the  husband  are  not  destroyed 
or  affected  in  the  least  by  the  decree  or  judg- 
ment. The  necessity  for  the  separate  mainte- 
nance may  terminate  at  any  time  by  reconcilia- 
tion of  the  parties,  or  by  the  death  of  one  of 
them.  The  law  favors  the  reconciliation  of  the 
parties,  and  it  should  not  be  construed  so  as  to 
afford  a  temptaticm  for  the  wife  to  press  an 
ACticMi  for  maintenance  rather  than  to  seek 
restoration  to  her  marital  rights." 


This  view  of  the  spirit  of  the  law  empba- 
'slzes  the  Importance  of  confining  the  allow- 
ance  to  the  necessary  maintenance  of  the 
wife  in  comfort  and  decency  according  to  her 
accustomed  standard  of  living. 

[4]  We  think  the  cross-examination  of 
plaintiff  In  reference  to  her  commitment  to 
the  hospital  for  the  Insane  was  improperly 
curtailed.  On  her  direct  examination  she 
had  testified  to  facta  concerning  said  occur- 
rence that  would  necessarily  create  the  im- 
pression that  she  was  sane  at  the  time.  It 
would  be  argued  from  this  that  the  husband 
had  knowledge  of  her  condition  and  was 
therefore  chargeable  with  cruelty  in  having 
her  committed.  To  rebut  this  nnfavorable 
Inference  several  questions  were  asked  of  the 
witness  directed  to  the  point  that  she  did  not 
know  even  that  she  was  examined  or  com- 
mitted ;  In  other  words,  that  her  mind  was 
a  blank  as  to  what  happened.  The  Inquiry 
was  addressed  to  the  same  matter  involved 
in  the  direct  examination  and  should  have 
been  permitted.  It  may  be  added  that  coun- 
sel for  appellant,  at  the  time  of  the  direct 
examination,  sought  to  have  respondent  de- 
clare whether  she  claimed  to  have  been  sane 
at  the  time  she  was  committed,  and  her  coun- 
sel answered :  "Yes,  you  bet  she  was."  It  Is 
true  that  a  moment  after  he  said : 

"I  dcm't  claim  she  was  railroaded.  The  jury 
can  draw  their  oiwn  conclusion.  I  d<m't  claim 
that  she  was  sane  or  insane." 

However,  the  effect  of  her  testimony  was 
as  we  have  Indicated,  and  appellant  had  the 
legal  right  to  subject  It  to  the  test  of  cross- 
examination.  The  gravity  of  the  inquiry  is 
quite  apparent,  as  it  Involved  the  most  seri- 
ous charge  of  cruelty  In  the  case. 

After  stating  to  the  jury  that  they  must 
first  find  whether  plalntlft  was  sane  or  In- 
sane at  the  time  of  her  marriage,  the  court, 
on  request  of  plaintiff,  gave  this  instruction : 

"If  you  find  that  the  plaintiff  was  sane  at 
the  time  of  the  marriage  and  there  is  evidence  of 
cruelty,  then  your  verdict  will  be  for  the  plain- 
tiff, in  the  amount  that  you  may  determine  to  be 
adequate,  and  for  her  attorney's  fees  and  for 
her  costs  of  suit. 

"I  instruct  you  that  if  you  believe  from  the 
testimony  introduced  in  this  case  that  the  plain- 
tiff was  treated  in  a  cruel  and  inhuman  manner 
as  alleged  in  the  complaint,  and  you  believe 
that  the  general  treatment  of  the  plaintiff  by 
the  defendant  from  the  time  ot  the  marriage  to 
the  date  of  the  commeocenent  of  this  trial  was 
cruel  and  inhuman,  your  verdict  will  be  for  the 
plain  tiff." 

[5,  8]  Probably  the  most  serious  objection 
to  the  instruction  Is  that  It  authorized  the 
jury  to  find  for  plalntlfF  If  there  was  any 
evidence  o^  cruelty.  The  law,  of  course  re- 
quired that  they  be  convinced  by  a  prepon- 
derance of  the  evidence  In  order  to  Justify 
such  finding.  The  instruction  as  given  also 
Ignored  the  consideration  of  the  weight  and 
credibility  of  such  evidence  and  the  proper 
function  of  the  jury  in  relation  thereta  It 
is  subject,  also,  to  criticism  In  falling  to  state 
the  elements  tbat  should  enter  Into  the  de- 
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termination  of  the  amonnt  to  be  awarded 
plaintiff. 

[7]  Tbe  Instruction  as  to  the  general  treat- 
ment of  plaintiff  by  defendant  was  not  jus- 
tlflpd  by  the  pleadings.  There  was  no  such 
allegation,  and  therefore  It  was  not  within 
tbe  Issues.  Following  the  Instruction,  the 
jury  might  have  believed  that  none  of  the 
spedflc  allegations  of  cruelty  waS  supported, 
and  yet  have  found  In  favor  of  plaintiff  upon 
this  sweeping  direction  as  to  general  treat- 
ment. This  would  be  contrary  to  the  estab- 
lished rules  of  practice. 

[I]  Appellant  complains  also  of  the  action 
of  the  court  In  refusing  certain  Instructions 
proposed  by  him  conoeming  his  theory  as 
to  the  Insanity  of  plaintiff  at  the  time  of  the 
marriage.  They  seem  to  embody  a  correct 
principle  of  law,  and  It  Is  not  shown  that 
tboy  were  Inapplicable  to  the  evidence.  Ap- 
pellant had  a  right  to  expect  that  the  Jury 
would  be  Instructed  along  the  line  suggested. 

[9]  In  considering  tbe  instructions,  we  arei 
mindful  of  the  fact  that  the  verdict  of  the 
Jury  was  simply  advisory,  and  that  the  erro- 
neous action  of  the  court  thereon  must  be 
regarded  in  a  somewhat  different  light  from 
the  case  where  a  Jury  may  be  demanded  as 
of  right.  However,  in  view  of  the  natural 
and  usual  Inclination  on  the  part  of  the  judge 
to  adopt  the  findings  of  tbe  Jury  and  tbe  fact 
that  they  were  adopted  In  this  case,  It  seems 
quite  important  that  the  Jury  should  have 
been  correctly  Instructed. 

[10]  There  Is  apparent  JusHflcatlon  for  ap- 
pellant's complaint  as  to  the  allowance  of 
$400  for  an  attorney's  fee.  As  we  under- 
stand it,  the  law  Is  settled  that  a  wife  is 
entitled  to  an  allowance  of  this  kind  only 
when  It  is  necessary  to  enable  her  properly 
to  maintain  her  action  and  the  burden  Is  up- 
on her  to  show  that  such  allowance  Is  neces- 
sary. Respondent  is  challenged  by  appellant 
to  point  out  any  evidence  showing  such  ne- 
cessity. It  is  declared  that  plaintiff  made  no 
attempt  of  any  kind  to  prove  that  it  was  nec- 
essary, that  the  record  Is  absolutely  silent 
upon  the  point,  and  that  there  are  no  findings 
of  fact  upon  which  such  an  order  could  be 
based.  The  only  reply  is  that  the  contention 
Is  absurd,  but  it  can  hardly  be  so  easily  an- 
swered. The  statute  Itself,  section  137  of 
the  Civil  Code,  contemplates  that  the  order 
shall  be  made  only  when  It  is  necessary  to 
enable  the  wife  to  present  her  case,  and,  in 
commenting  upon  this  provision  of  the  law, 
tLo  Supreme  Court,  in  Loveren  v.  Loveren, 
100  Cal.  4M,  35  Pac.  87,  said : 

"The  plain  object  of  this  statute  was  to  em- 
power the  court,  •  •  •  upon  a  proper  show- 
ing mode  by  the  wife  fo.*  that  purpose,  to  com- 
pel the  husband  to  provide  her  with  the  means 
necessary  to  enable  her  to  prosecute  or  defend 
the  action." 

Other  errors  are  claimed  by  appellant,  but 
it  is  deemed  unnecessary  to  notice  them  spe- 
cifically.   It  is  earnestly  contended  that  the 


evidence  is  utterly  insufficient  to  support 
the  findings  of  cruelty.  There  is  force  in  the 
contention,  but  we  are  not  prepared  to  say 
that  there  Is  an  entire  failure  in  that  respect. 
The  evidence,  however,  bearing  upon  and 
lending  support  to  the  allegations  of  the 
complaint,  seems  quite  meager,  and  we  think 
in  fairness  to  appellant  that  there  should 
be  a  new  trial.  If  the  evidence  were  strong 
and  convincing,  it  might  be  held  that  the  er- 
rors committed  were  without  prejudice ;  but, 
as  the  case  appears  so  doubtful  upon  the 
merits,  in  view  of  the  record  we  think  the 
Judgment  should  not  be  permitted  to  stand. 
It  is  therefore  reversed. 

We  concur:   CHIPMAN,  P,  J.;   HART,  J. 


PORTER  V.  STOCKDALB  et  al.    (CSv.  1628.) 

(District  Court  of  Appeal,  Third  District, 

California.    Feb.  12,  1917.) 

1.  Specific  Pebfobmanot  €=»119— Adequacy 

OP  Consideration— Evidence. 
In  an  action  for  specific  performance  of  a 
contract  to  convey  placer  mining  land,  the  con- 
tract itself  does  not  afford  any  eridence  of  the 
adequacy  of  the  consideration,  though,  the  con- 
tract being  in  writing,  the  presumption  is  that 
it  was  for  a  valuable  consideration. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §g  382,  383.] 

■2.  Specific  Performance  <S=>1'2S—Pnoov  of 
Adequacy  or  Oonsidebation — Statute. 
Under  Civ.  Code,  f  3391,  providing  that  spe- 
cific performance  cannot  be  enforced  against  a 
party  to  a  contract  if  he  has  not  received  an 
adequate  consideration,  where  plaintifl,  in  an  ac- 
tion for  specific  pcarformance  of  an  agreement  to 
convey  placer  mming  land,  failed  to  prove  that 
the  consideration  was  ado<]uate,  though  the  point 
was  put  in  issue  by_  the  pleadings  and  his  atten- 
tion was  called  to  it  on  the  motion  for  nonsuit, 
when,  if  requested,  the  court  would  have  per- 
mitted him  to  supply  the  evidence,  judgment  of 
nonsuit  was  proper. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §i  3»7,  39».] 

Appeal  from  Superior  Court,  Nevada  Coun- 
ty ;  George  L.  Jones,  Judge. 

Action  by  Frank  R.  Porter  against  Lieu 
Ellen-  Stockdale  and  others.  Prom  a  Judg- 
ment of  nonsuit,  and  an  order  denying  mo- 
tion for  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  affirmed. 

H.  H.  Eaton,  of  San  Francisco,  for  appel- 
lant. Hennessy  k  Peterson,  of  Grass  Valley, 
for  respondents. 

BURNETT,  J.  The  action  Is  for  specific 
performance  of  an  agrt>ement  to  convey  cer- 
tain placer  mining  land  in  Nevada  county. 
After  plaintiff  had  introduced  his  evidence  at 
the  trial  a  motion  for  nonsuit  was  made  upon 
the  grounds  that  the  complaint  failed  to  state 
a  cause  of  action ;  that  the  plaintiff  was  bar- 
red by  his  laches  In  making  tender  of  pay- 
mfflit  more  than  3  years  and  5  months  after- 
the  third  payment  in  his  contract  became  due, 
and  more  than  2  years  and  5  months  after  the 
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fourth  payment  became  due;  that  time  was 
of  the  essence  of  the  contract,  and  therefore 
plaintiff  could  not  recover;  that  the  delay 
In  making  hla  tender  constituted  laches  from 
the  Tery  nature  of  the  land,  It  being  mining 
property;  that  plaintiff  had  fallfed  to  proye 
the  value  of  the  land,  and  that  he  had  not 
shown  that  the  sum  of  $700,  as  set  forth  and 
mentioned  In  the  contract  sued  upon,  was  and 
Is  a  fair  and  adequate  consideration  and  price 
for  the  land  therein  described.  The  court 
held  that  time  la  an  essential  feature  in  con- 
tracts relating  to  the  Bale  and  purchase  of 
mining  property,  and  that,  since  the  tender 
of  payments  was  made  long  after  they  became 
due,  the  plaintiff  was  barred  by  Ills  laches, 
and,  'furthermore,  that  plaintiff  had  failed  to 
prove  an  adequate  consideration  or  whether 
it  was  fair  and  equitable.  A  motion  for  a 
new  trial  was  made  and  denied,  and  the  ap- 
peal is  from  that  order  and  the  Judgment  of 
nonsuit 

It  Is  to  be  observed  that  appellant  seems  to 
have  been  rather  Indifferent  to  the  view  of 
the  trial  court  as  to  the  adequacy  of  the  con- 
sideration, it  appearing  that  In  his  assign- 
ment of  ills  reasons  for  excepting  to  the  rul- 
ing there  Is  no  allusion  whatever  to  this 
ground,  althongh  the  court  had  made  it  very 
emphatic,  stating: 

'rFurther  than  that,  it  seems  to  me,  even  if  the 
coart  should  hold  against  the  defendant  upon  the 
ground  of  inexcusable  delay  and  laches,  there  is 
DO  showing  before  the  court  which  would  enable 
the  court  to  say  what  is  the  value  of  the  land, 
or  whether  the  compensation  agreed  upon  is  fair 
and  equitable,  •  *  •  It  is  an  action  in  eq- 
uity, and  that  is  one  of  the  essential  factors  that 
the  compensation  is  fair  and  reasonable." 

We  notice,  also,  that  in  the  assignments  of 
error  there  is  the  same  omission  and  the 
opening  brief  of  appellant  is  entirely  silent 
on  the  subject  Nevertheless,  the  question  Is 
of  vital  importance  in  this  state.  The  statute 
itself  is  dear  and  the  decisions  applying  and 
enforcing  it  numerous  and  conclusive.  We 
may  notice  a  few  of  these. 

In  Morrill  v.  Everson,  77  Cal.  116,  19  Paa 
190,  It  is  said: 

"Before  the  Code,  the  preponderance  of  au- 
thority was,  that  mere  inadequacy  of  considera- 
tion, not  amounting  to  evidence  of  fraud,  waa 
not  ground  for  reusing  specific  performance. 
Pomeroy  on  Specific  Performance,  {  194.  But 
the  Civfl  Code  contains  the  following  provision: 
'Sec.  3391.  Specific  performance  cannot  be  en- 
forced against  a  party  to  a  contract  in  any  of 
the  following  cases:  (1)  If  he  has  not  received 
an  adequate  consideration  for  the  contract;  (2) 
if  it  is  not  as  to  him  just  and  reaeonable.'  Here 
the  inadequacy  of  consideration  seems  to  be 
mentioned  as  a  distinct  gi-ound  from  the  injus- 
tice and  unreasonableness ;  and  theprovision 
seems  to  be  explicit  and  absolute.  We  do  not 
doubt  that  the  point  of  tim«  to  which  the  ques- 
tion of  adequacy  must  relate  is  the  time  of  the 
formation  of  the  contract" 

In  Windsor  v.  Miner,  124  Cal.  492,  57  Pac. 
886,  the  apiieal  was  from  an  order  denying 
the  motion  for  nonsuit  and,  in  reversing  it, 
the  court  said: 

"Specific  performance  is  an  equitable  remedy, 
and  it  is  incumbent  upon  the  plaintiff  in  an  ac- 


tion of  this  character  to  show  both  in  tiia  aver- 
ments of  his  pleading  and  in  the  evidence  at  the 
trial  that  he  is  entitled  to  the  equitable  relief 
which  he  seeks.  In  the  absence  of  any  aver- 
ment or  evidence  as  to  the  value  of  the  land  in- 
volved in  the  controversy,  either  as  to  the  whole 
of  it  or  as  to  any  portion  of  it,  with  nothing 
stqjted  upon  which  to  base  any  estimate  of  the 
value  or  worth  of  the  option  and  privilege  to  pur- 
cbas  \,  how  is  the  court  to  determine  whether  de- 
fendants have  received  an  adequate  consideration 
or  wl:ether  the  contract  is  as  to  them  just  and 
reasonable?  •  •  •  It  may  be  that  this  land 
is  worth  $500  an  acre;  If  so,  $100  per  acre  is 
not  an  adequate  consideration  for  it.  *  *  * 
The  allegations  and  evidence  as  to  improvements 
being  placed  upon  the  land  by  plaintiff  do  not 
tend  to  obviate  or  cure  the  defects  in  plaintiff's 
case  already  pointed  out" 

In  White  v.  Sage,  149  CaL  616,  87  Pac.  IM, 
after  citing  various  prior  decisions  of  the 
Supreme  Court  it  Is  said: 

"The  effect  of  these  decisions  is  that  the  mere 
statement  of  the  price  agreed  to  be  paid,  as  in 
this  case,  will  not  suffice.  There  must  be  a 
showing  of  the  value,  at  least,  so  that  the  court 
can  determine  whether  or  not  it  was  in  reasona- 
ble proportion  to  the  price  to  be  paid,  or  of 
other  facts  which  are  sufficient  to  satisfy  the 
court  that  the  contract  is  just  and  reasonable  to 
the  buyer  in  all  its  material  elements." 

So  in  Kaiser  v.  Barron,  153  CaL  788,  96 
Pac.  806,  it  was  decUred  that: 

"Specific  performance  of  a  contract  for  the 
conveyance  of  land  cannot  be  had  by  a  vendee 
where  it  is  neither  alleged  nor  proved  that  the 
vendor  had  received  an  adequate  consideration 
for  the  contract,  and  that  as  to  him  it  was  just 
and  reasonable,  nor  that  facts  exist  which  would 
justify  the  inference  that  such  conditions  ex- 
isted.** 

Finally,  In  Haddock  y.  Enapp,  171  CaL  69, 
151  Pac.  1140,  it  is  said: 

"Whatever  may  be  the  mlo  in  the  absence  of 
statute — and  on  this  point  the  authorities  in  oth- 
er jnrisdiotions  are  not  in  harmony — section  3301 
of  the  Civil  Code  and  the  decisions  of  this  court 
establisli  beyond  the  possibili^  of  question  the 
proposition  that  inndoquacy  or  consideration  is, 
under  the  law  of  California,  an  independent  and 
distinct  ground  for  denying  specific  perform- 
ance. •  •  *  The  burden  of  alleging  and  prov- 
ing the  aderjuncy  of  the  consideration  is  upon 
the  party  seeking  the  relief." 

Coming  to  the  facta  here,  we  find  that 
plaintiff  alleged  In  liis  complaint: 

"That  the  sum  of  $700  as  set  forth  and  men- 
tioned in  said  instrument  was  and  is  a  just,  fair 
and  adequate  consideration  and  price  for  the  land 
therein  described." 

Defendants'  answer  to  this  was  full  and 
specific  in  denying  that  the  sum  of  $700  was 
or  is  adequate  or  fair  or  Just,  and  no  evidence 
whatever  was  even  offered  as  to  the  value 
of  the  property  at  the  time  the  contract  was 
executed,  nor  do  any  circumstances  appear 
tending  to  show  that  said  consideration  was 
adequate  or  fair  or  Just 

[1]  The  contract  was  not  denied,  but  in  this 
class  of  cases  the  contract  Itself  does  not 
afford  any  evidence  of  the  adequacy  of  the 
consideration.  Being  in  writing,  the  pre- 
sumption is  that  it  was  for  a  valuable  con- 
sideration, but,  as  we  have  seen,  the  ade- 
quacy is  a  distinct  and  independent  ground 
in  an  action  for  specific  performance,  and  it 


Digitized  by 


Google 


Cat) 


ALTPETER  ▼.  tOSTAL  TELEGRAPH-CABLE  CO. 


35 


must  be  proved,  or  else  equity  Mrill  afford  the 
plaintiff  no  relief. 

[2]  If  the  proox  was  available  plaintiff  can 
blame  only  himself  for  the  condition  of  the 
record.  The  issue  was  made  by  the  plead- 
ings, and  he  should  have  been  placed  on  his 
guard.  His  attention  was  also  called  to  it  on 
the  motion  for  nonsuit,  and,  no  doubt.  If  re- 
quested the  court,  would  have  permitted  him 
even  then  to  supply  the  evidence.  He  chose, 
however,  to  Ignore  tliat  feature,  probably  for 
a  good  leaaoa.  At  any  rate,  it  seems  deci- 
sive of  the  controversy,  and  the  Judgment 
and  order  are  alQrmed. 

We  concur:    OHIPMAN,  P.  J.;  HABT,  J. 


ALTPETTEB  et  al.  v.  POSTAL  TBLEGRAPH- 
CABLE  CO.     (Civ.  1588.) 

(District  Court  of  Appeal,  Third  District,  Oall- 
fomia.     Feb.  7,  1917.) 

1.  MUNIOXPAL  COBPOKATIOnS  «S9663(S),  801— 

Streets  —  NniBANCBB  —  Tbees  Ai^no  Side- 
walks. 
Trees  may  be  lawfully  grown  and  maintain- 
ed along  the  sidewalks  in  the  streets  of  cities 
and  towns  and  in  front  of  premises  of  abutting 
property  owners,  and  trees  so  grown  are  not  nui- 
sances. 

[Ed.   Note. — For   otlier   cases,   see   Municipal 
Corporations,  Cent.  Dig.  ${  1440,  1492-1508.] 

2.  MumciPAi,  CoBPOBATioNB  «=663(3)  — 
Stbeets  —  ISTUBsya  Tbees  —  Rioht  of  Ac- 
tion. 

While  the  owner  of  property  in  front  of 
whicli  trees  are  grown  and  standing  lias  only  a 
qualified  or  limited  interest  in  them,  on  interest 
subject  and  subordinate  to  the  rigtits  of  the  city 
to  trim  and  remove  the  trees  whenever  the  public 
interests  require  such  action,  if  a  person  injures 
such  trees  without  lawful  right  or  authority,  the 
owner  can  recover  such  damages  as  he  may  be 
able  to  show  he  has  suffered  by  reason  of  any 
depreciation  in  the  value  of  his  property  occa- 
sioned by  the  injury  to  the  trees. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Cent  IMjr.  §  1440.] 

3.  MunlOIFAI.  COBFOSATIONB  <S=9680,  681(1)— 

PowEB  TO  Grant  Fbaitchisb  to  Pubuc 

Utiutiks. 
Cities  and  towns  are  empowered,  as  agents 
of  the  state,  to  grant  to  public  utility  corpora- 
tions, such  as  those  engaged  in  the  distribution 
of  water,  gas,  electricity,  or  the  transmission 
of  telegrams,  etc.,  the  right  to  use  the  streets  in 
a  reasonable  manner. 

[^.   Note. — For   other   cases,   see  Municipal 
Corporations,  Cent.  Dig.  {  1459.] 

4.  muhicipai,  cobporations  «=>668(3)  — 
Streets  —  Injttkies  to  Trees  —  Right  of 
Telegraph  Compaht  to  Clear  Wires  of 
Bbanckes  of  Tbees. 

A  telegraph  company  did  not  subject  itself 
to  an  action  for  damages  when  it  cut  the  branch- 
es of  trees  growing  in  front  of  city  property 
along  a  sidewalk  to  clear  its  wires  to  prevent 
intenerence  with  their  proper  operation. 

[Eld.  Note.— For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  S  1440.] 


6.  Municipal     Cobpobationb     «=>66S(3)  — 
Streets  —  Injuries  to  Trees  —  Right  of 
Telegraph  Cohpany  to  Olbar  Wires  frou 
Branches. 
A   telegraph    or    telephone   corporation,    in 
trimming  or  severing  the  branches  of  trees  to 
prevent  contact  of  wires  therewith,  can  do  no 
more  than  is  necessary  for  the  proper  and  effi- 
cient working  of  wires,  without  subjecting  itself 
to  civil  liability  for  damages. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1440.] 

6.  Municipal  Corporations  €=»671(4)  — 
Streets  —  Injuries  to  Trees  —  Removing 
Branches  from  Wires. 

In  an  action  by  property  owners  against  a 
telegraph  company  for  damages  caused  by  the 
company's  cutting  off  the  branches  of  trees  in 
front  of  plaintiffs'  property  to  clear  its  wires, 
the  burden  was  on  plaintiffs  to  show  either  that 
it  was  entirely  unnecessary  to  remove  any 
branches  from  the  trees,  or  that  the  company  re- 
moved more  branches  than  the  situation  with 
respect  to  its  wires  called  for. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1447,  1450.] 

7.  Municipal  CkiRPOBATiONS  «S9671(4)  — 
Streets  —  Injuries  to  Trees  —  Rxuovino 
Branches  from  Wires— Evidence. 

In  such  action  evidence  held  insufficient  to 
sustain  plaintiffs'  burden. 

[EM.  Note.— For  other  cases,  see  Municipal 
C!orporati(»is,  Cent.  Dig.  ||  1447,  1450.] 

Appeal  from  Superior  Court,  Yolo  County ; 
W.  A.  Anderson,  Judge. 

Action  by  Catherine  Altpeter  and  another 
against  the  Postal  Tdegraph-Cable  Company, 
a  corporation.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

See,  also,  25  Gal.  App.  255, 143  Pac.  93;  26 
CJaL  App.  705,  148  I'ac.  241. 

Wlllard  F.  Smith  and  B,  B.  Blake,  both  of 
San  Francisco,  for  appellant  E3.  EL  Gaddis, 
of  Woodland,  for  respondents. 

HABT,  J.  This  is  an  action  for  damages 
for  the  alleged  injury  of  certain  walnut  trees 
standing  and  growing  In  and  on  Court  street, 
in  the  city  of  Woodland,  in  front  of  the 
plaintiffs'  houses,  situated  on  lots  8,  9,  and 
10  of  block  4  of  said  city,  said  lots  b^ng  the 
property  of  the  plaintiffs. 

The  complaint  alleges  a  wrongful  and  un- 
authorized cutting  of  the  limbs  of  the  trees, 
the  charge  so  alleged  being  that  the  defend- 
ant without  lawful  or  any  authority  Imow- 
ingly  and  willfully  cut  down,  chopped,  man- 
gled, mutilated,  disfigured,  and  destroyed  four 
of  said  trees,  and  prays  for  a  judgment  for 
$.')00  and  treble  any  sum  at  which  damages 
may  be  assessed.    Code  Cjiv.  Proc.  |  733. 

The  answer  doiies  the  allegations  of  the 
complaint,  and  as  an  affirmative  defense  de- 
scribes the  character  of  the  defendant's  busi- 
ness, alleges  the  necessity  of  clearing  its 
wires  from  the  branches  of  the  said  trees, 
through  the  branches  of  wUch  said  wires 
pass,  alleges  that  the  lines  of  the  defendant 
have  been  maintained  on  the  street  in  ques- 
tion and  through  said  trees  for  a  long  period 
of  time  prior  to  the  acquisition  by  the  plaln- 
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tiffs  of  tbe  premlues  In  front  of  wbicb  said 
trees  stand. 

The  cause  was  tried  by  the  court  without  a 
Jury,  and  judgment  rendered  and  entered  In 
favor  of  the  plaintiffs  for  the  sum  of  ^50, 
and  coats.  This  appeal,  supported  by  a  bill 
of  exceptions,  is  prosecuted  by  the  defendant 
from  said  Judgment 

l^e  action  is  founded  oo  section  733  of  the 
Ck>de  of  Civil  Procedure,  supra,  which  reeds: 

"Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles 
or  otherwise  injures  any  tree  or  timber  on  the 
land  of  another  person,  or  on  the  street  or 
highway  in  front  of  any  person's  house,  vil- 
lage, or  city  lot,  or  cultivated  grounds;  or  on 
the  commons  or  public  grounds  of  any  city  or 
town,  or  on  the  street  or  highway  in  front  there- 
of, without  lawful  authority,  m  liable  to  the 
owner  of  su(^  land,  or  to  such  <dty  or  town,  for 
treble  the  amount  of  damages  which  may  be  as- 
sessed therefor,  iiv  a  civil  action,  in  any  court 
having  jurisdiction." 

Section  8346  of  the  Cavll  Code  prescribes 
the  measure  of  damages  for  the  wrongful 
injuries  to  timber,  trees,  or  underwood  "upon 
the  land  of  another,  or  removal  thereof." 
The  general  contention  of  the  defendant  is 
that  the  findings  derive  no  support  from  the 
evidence. 

The  particular  proposition  urged  by  the 
defendant,  however,  is  whether  or  not  a  tele- 
graph company  which  maintains  its  lines  in 
the  public  streets  of  a  town  or  dty  may,  as 
against  an  abutting  property  owner,  lawfully 
trim  trees  growing  and  standing  in  a  street, 
and  through  which  Its  wires  pass,  for  the  pur- 
pose of  preventing  branches  of  such  trees 
from  interfering  with  the  proper  operation 
of  the  wires  as .  transmitters  of  telegraph 
messages. 

[1-3]  These  propositions  will  not  be  con- 
troverted: (1)  That  trees  may  lawfully  be 
grown  and  maintained  along  the  sidewalks 
In  the  streets  of  cities  and  towns  and  In  front 
of  the  premises  of  abutting  property  owners, 
that  Is  to  say,  that  trees  so  grown  are  not 
nuisances  as  would  be  a  purpresture  of  any 
character  which  would  ordinarily  have  the 
effect  of  obstructing  or  materially  interfering 
with  traffic  in  and  over  the  street ;  (2)  that, 
while  the  owner  of  property  in  front  of  wWch 
trees  are  grown  and  standing  has  only  a 
qualified  or  limited  Interest  in  the  trees — an 
interest  which,  in  other  words,  is  subject  and 
subordinate  to  the  rights  of  the  city  to  trim 
or  remove  them  whenever  the  public  Interests 
require  such  action — if  a  person  injures  such 
trees  without  lawful  right  or  authority,  su<* 
owner  may  maintain  an  action  for  damages 
for  the  Injury  so  infiicted  and  recover  such 
damages  as  he  may  be  able  to  show  that  he 
has  suffered  by  reason  of  any  depreciation  in 
the  value  of  tals  property  which  has  been 
occasioned  by  such  injury;  (3)  that,  where 
trees  so  grown  are  cut,  trimmed,  or  removed 
by  the  city  or  town  for  the  purpose  of  facili- 
tating the  use  of  the  street  in  a  legal  manner 
by  the  public,  then  the  damage  resulting  from 
eath  cutting  or  removal  to  the  owner  of  the 


property  In  front  of  which  sadi  trees  are 
standing  is  damnum  absque  injuria ;  (4)  that 
cities  and  towns  are  generally  empowered, 
as  agents  of  the  state,  to  grant  to  public 
utility  corporations  such  as  are  engaged  in 
the  distribution  of  water,  gas,  electricity,  or 
the  transmission  by  electric  currents  of  tele- 
grams or  messages  tiie  right  to  use,  in  a  rea- 
sonable manner,  or  so  as  not  to  interfere  with 
common  traffic,  their  streets  for  the  purpose 
of  installing  and  maintaining  in  such  streets 
the  equipments  essential  to  the  carrying  on 
of  the  business  of  such  corporations,  and 
that,  when  such  right  or  privilege  or  fran- 
chise is  so  granted,  such  corporations  are 
authorized,  upon  such  conditions  or  under 
such  restrictions  as  may  have  reasonably 
been  imposed,  to  remove  from  the  streets  so 
used  any  object  or  thing  which  will.  If  per- 
mitted to  exist,  prevent  proper  and  efficient 
service  by  them  as  such  corporations  to  the 
public. 

[4]  The  last  stated  of  the  foregoing  proposi- 
tions is  peculiarly  applicable  to  telegraph  and 
telephone  coi-porations  maintaining  their 
wires  over  and  along  the  streets  of  cities  and 
other  urban  communities. 

"The  telegraph  company,"  well  say  counsel  tor 
the  defendant  in  their  opening  brief  filed  herein, 
"ozercises  its  franchise  in  the  street  as  a  pul>- 
lic  agency,  and  not  as  a  private  individual. 
It  is  charged  with  a  public  duty  which  it  can 
neither  shirk  nor  avoid.  It  must  maintain  its 
lines  at  all  times  in  a  safe  and  workable  condi- 
tion, BO  that  the  messages  of  tlie  public  may  be 
transmitted  over  them  without  delay  and  with- 
out error.  In  this  respect  it  exercises  the  same 
functions  over  its  wires  that  the  public  authori- 
ties exercise  over  the  streets  and  highways  them- 
selres.  The  latter  are  endowed  with  the  right 
and  charged  with  the  duty  of  removing  trees 
whenever  they  become  an  obstruction  to  travel 
by'  foot  or  vehicle  over  the  surface  of  the  high- 
way. The  same  reasoning  which  supports  this 
right  requires  that  the  owners  of  the  telegraph 
lines  dedicated  to  public  use  should  be  endowed 
with  a  similar  right  and  charged  with  a  simi- 
lar duty  whenever  the  free  transmission  of  tele- 
grams over  their  wires  is  obstructed  by  the 
growth  of  the  branches  of  trees  among  the  wires 
or  from  any  other  cause.  And  just  as  the  street 
aad  highway  authorities  are  given  a  wide  lati- 
tude of  discretion  in  performing  their  duties, 
so  the  telegraph  company  should  be  given  a 
broad  latitude  in  removing  limbs  of  trees  so  long 
as  the  removal  is  not  done  carelessly  or  in  bad 
faith.  SHirthermore,  the  telegraph  company  hav- 
ing been  granted  the  right  by  the  state  to  con- 
struct its  lines  on  the  public  highways,  such  in- 
cidental powers  as  are  necessary  to  make  the 
principal  grant  effective  naturally  follow  it.  If 
it  were  otherwise  the  principal  grant  would  ex- 
ist only  in  name  and  would  be  absolutely  of  no 
value  or  effect  for  practical  purposes.  Recog- 
nizing the  soundness  of  this  reasoning,  the 
courts  have  uniformly  held  that  the  power  and 
right  to  trim  trees  interfering  with  telegraph 
wires  exists  in  the  telegraph  company  owning 
the  wires." 

See  Southern  Bell  Tel.  Co.  v.  Gonstantine, 
61  Fed.  61,  9  C.  C.  A.  359;  Southern  Bell  Tel. 
Co.  T.  Francis,  109  Ala.  224,  229,  19  South. 
1,  31  L.  R.  A.  103,  65  Am.  St  Kep.  930 ;  Meyer 
V.  Standard  Tel.  Co.,  122  Iowa,  514,  98  N, 
W.  300;  Wyant  v.  Central  Tel.  Co.,  123  Mich. 
61,  81  N.  W.  928,  47  L.  B.  A.  497,  81  Am.  St 
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Bep.  156;  MUler  t.  Detroit,  etc..  By.,  125  < 
Mich.  171,  84  N.  W.  49,  61  L.  R  A.  955,  84  ; 
Am.  St.  Bep.  668;  Dodd  t.  ConsoUdated  T.  ■ 
Co.,  57  N.  J.  lAW,  482,  31  Atl.  980.  | 

[5]  Of  course,  a  telegraph  or  telephone 
corporation.  In  trimming  or  severing  the 
branches  of  trees  to  prerent  contact  of  their  ' 
wires  therewith,  will  not  be  permitted  to  do 
more  In  that  respect  than  is  necessary  for 
the  proper  and  efficient  w<H-klng  of  their 
wires.  If  it  goes  beyond  this  or  wantonly 
and  unnecessarily  cuts  or  mutilates  the  trees 
— that  is,  if  such  corporation  removes 
■  branches  or  limbs  which  do  not,  and  from 
their  situation  with  respect  to  the  wires  can- 
not, interfere  with  or  Impair  the  proper  and 
efficient  use  of  such  wires — then  it  la  liable 
for  any  damages  thereby  caused  to  the  owner 
of  the  premises  in  front  of  which  the  trees  | 
stand.  I 

The  principles  stated  above  are  elementary, ! 
and,  applying  them  to  the  facts  of  the  instant ' 
case  as  the  evidence  presented  before  us  dis- 
closes them,  we  cannot  perceive  how  the  find- ; 
Ings  may  be  upheld.  I 

The  facts  are:  That  the  predecessor  in  in- 
terest of  the  defendant  Installed  a  telegraph 
line  in  the  dty  of  Woodland  and  erected  the 
wires  over  and  along  Court  street  in  said 
dty  and  through  the  trees  In  question  In  the 
year  1886,  and  have  ever  since  so  maintained 
said  wires.  From  time  to  time  during  the 
period  from  1886-87  down  to  the  date  of 
the  trimming  of  said  trees  in  August,  1911, 
the  defendant  and  Its  predecessor  in  interest 
have,  when  the  exigency  of  the  case  required 
It,  trimmed  and  severed  from  the  trees  cer- 
tain of  the  branches  and  limbs  thereof.  That 
such  cutting  and  trimming  are  absolutely 
necessary  whenever  the  branches  and  limbs 
have  so  grown  and  spread  out  as  to  bring 
them  in  contact  with  the  defendant's  wires  ! 
is  so  obvious  a  proposition  that  it  will  not  | 
be  disputed.  But  a  clearer  understanding  of 
this  proposition  may  be  obtained  from  the 
testimony  of  Mr.  Blake,  president  and  gen- ! 
eral  superintendent  of  the  defendant.  For  { 
over  40  years,  as  an  operator,  a  chief  opera- 
tor, an  Inspector  of  Unes,  and  as  manager,  ' 
Blake  has  been  Identified  with  the  telegraph  ' 
business.  His  testimony  stands  in  the  rec- 
ord uncontradicted,  as  Indeed  it  could  not  in 
its  general  aspect  be  contradicted,  since  it 
Involves  a  ludd  explanation  of  the  philoso- 
phy of  telegraphy,  the  method  of  its  opera- 
tion, and  the  effect  of  the  contact  of  tele- 
graph wires  with  foreign  substances  under 
certain  conditions  upon  messages  transmitted 
over  the  wires,  aU  of  which  propositions  are 
nowadays  quite  obvious  to  the  average  un- 
derstanding.   He  explained: 

"Telegrams  are  transmitted  over  wires  by  the 
electromagnetic  system  of  telcRraph  invented  by 
Prof.  Morse.  The  electricity  flows  on  the  wire 
and  the  messages  are  made  by  dots  and  dashes. 
Certain  combinations  of  dots  and  dashes  pro- 
duce letters,  and  the  dots  and  dashes  are  mnde  by 
cIosinfT  and  breaking  the  circuit,  then  completing 
the    arcuit,    allowing    the    electricity    to    flow 


through  Uie  wire  and  baek  through  the  ground  by 
interrupting  it,  and  a  dot  is  really  a  short  dash. 
In  the  different  capacities  in  which  I  have  been 
employed  it  has  been  my  duty  to  ascertain  matters 
interfering  with  the  working  of  lines  of  tele- 
graph. iSie  limbs  of  a  green  tree  growing  from 
the  ground  up  Into  and  among  the  wires  affect 
the  transmission  of  messages  by  diverting  a  cer- 
tain amount  of  current  from  the  wire  to  the 
ground.  A  dry  tree  will  do  the  same  thing  when 
wet  by  rain,  and  when  a  green  tree  is  wet  by 
rain  it  causes  a  greater  escape,  as  we  call  it. 
That  is  very  similar  to  putting  a  hole  in  a  water 
pipe  that  you  are  putting  water  through.  A 
small  hole  has  very  little  effect.  The  larger  the 
hole  the  more  water  escapes  and  the  less  the 
force  at  the  end  of  the  pipe.  The  same  thing 
applies  to  electricity ;  if  it  leaks  off  the  line, 
you  lose  the  strength,  and  that  strength  is  re- 
quired to  operate  the  telegraph  instrument. 
Where  the  telegraph  is  employed  for  business 
purposes,  you  can't  work  the  wires  safely  where 
trees  are  among  them.  Sometimes  you  can't 
work  them  at  all,  but  never  safely  if  there  are 
any  limbs  touching  the  wires.  If  a  limb  were 
lying  against  the  wire  solidly,  it  would  inter- 
rupt the  signal  on  the  wire  so  that  the  current 
would  not  pass  through  to  the  far  end  of  the 
wire  and  produce  a  signal.  If  the  wind  was 
blowing  the  limb  against  the  wire,  making  an  in- 
termittent escape,  it  would  mutilate  the  signals. 
We  have  had  cases  where  telegrams  were  sent 
from  San  Francisco  to  New  York  where  a  very 
plain  word  appears  on  the  tape  in  San  Francisco 
and  a  totally  different  word  appears  in  New 
York.  Something  hit  the  wire  and  mutilated  the 
signals  and  made  a  complete  change.  We  have 
three  claims  for  damages  we  have  traced  to  that 
very  Uung." 

As  to  the  cutting  of  the  trees,  the  plaintiff 
called  as  a  witness  E5.  P.  Heller,  the  line  re- 
pairer and  "trouble  man"  of  the  defendant 
In  Woodland  In  August,  1911.  Heller  did  the 
cutting  and  trimming  complained  of  by  the 
plaintiffs.  After  testifying  on  direct  exami- 
nation that  he  trimmed  the  trees  and  severed 
therefrom  a  certain  number  of  branches,  he 
was  turned  over  for  cross-eXamlnatlon,  and 
testified: 

"I  trimmed  out  the  new  growth  that  had  been 
formed  on  the  trees  since  they  had  been  trimmed 
the  last  time;  that  is,  the  suckers  and  the  new 
growth  that  had  formed  on  these  limbs  since  the 
previous  trimming.  This  new  growth  was  mere- 
ly limbs  that  had  grown  out  from  the  stubs 
where  they  had  been  cut  off  previously;  in  other 
words,  it  is  what  is  commonly  known  as  suck- 
ers that  sprang  out  from  around  the  top  of  the 
old  stubs.  I  don't  think  these  stubs  would  ex- 
ceed two  or  three  inches  in  diameter.  The  suck- 
ers had  formed  around  where  the  limbshad  been 
cut  off  previously,  forming  a  little  bush  at  the 
top  and  just  immediately  under  that  edge  and 
probably  two  or  three  or  four  inches  down.  We 
cut  it  off  like  that  (Indicating)  and  let  it  down 
to  make  a  clean  job  of  it.  With  reference  to  the 
wires  of  the  telegraph  company,  ice  trimmed  the 
trees  just  enoufh  to  olear  them  weU  wnder  the 
\nres  and  to  get  them  aicav  from  the  wires 
enough  not  to  cause  trouble.  [Italics  ours.]  I 
did  not  use  an  ase.  I  never  trim  a  tree  with  an 
axe." 

The  witness  Hutchinson,  testifying  for  the 
plaintiff,  declared  that  he  saw  Heller  and 
his  assistants  cutting  the  branches,  and  that 
the  work  was,  he  thought,  done  with  a  hatch- 
et, although  he  subsequently  stated  that  he 
looked  at  the  severed  branches  or  limbs  the 
morning  following  the  day  they  were  remov- 
ed from  the  trees,  and  that  thie  latter  limbs 
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bad  the  appearance  of  having  been  "sawed 
off."  This  same  witness  further  testified 
that: 

"The  size  of  the  big  limbs  sawed  off  were  from 
as  big  as  my  thumb  up  to  tiiree  inches.  •  •  • 
There  was  a  place  cut  out  through  the  trees  that 
looked  four  or  five  feet  wide.  That  left  the  big 
Umba  coming  up  on  either  side." 

The  witness  Keehn  stated: 

That  he  was  "called  in  by  Mr.  Altpeter  after 
the  cutting  of  these  trees.  I  measured  up  the 
size  of  die  limbs  that  were  cat.  They  averaged 
all  the  way  from  1  to  1%  inches.  The  stubs 
are  still  on  the  trees  and  can  be  measured  up  if 
desired.  I  couldn't  tell  exactly  how  many  limbs 
were  cut.  I  should  judge  all  the  way  from  five 
to  six  branches  on  each  tree,  mostly  out  of  the 
center  of  the  tree.  The  brush  on  the  ground 
after  it  was  cut  would  make  a  good  sized  wagon- 
load,  I  should  judge.  The  trees  were  black  wal- 
nut, about  18  or  20  years  old.  Some  of  these 
cuttings  were  on  an  average  of  about  10  or  12 
feet  below  the  cross-arm." 

The  witness  Murray,  for  the  plaintiffs,  tes- 
tified that: 

"The  tops  were  cut  out  of  the  trees,  leaving 
the  wires  six  or  eight  feet  from  the  points  where 
the  limbs  were  taken  from  the  trees." 

Mrs.  Altpeter,  one  of  the  plaintiffs,  testl- 
fled: 

That  the  trees  were  in  the  month  of  August, 
1911,  "teriib^  disfigured  by  cutting  them  off 
right  straight  at  the  top.  They  have  no  shade  at 
the  top.  •  •  *  We  had  no  trees  trimmed  at 
that  time  and  gave  no  permission  to  any  one  to 
trim  them.  •  •  •  I  did  not  see  any  of  the 
branches  that  were  cut  off.  The  main  limbs  of 
the  trees  were  cut.  ^I  don't  know  how  big  the 
limbs  were  that  were  cut  off,  but  they  were  the 
main  limbs,  the  center  limbs,  I  would  call  it." 

[t]  The  foregoing  comprehends  sabstan- 
llally  E  statement  of  all  the  testimony  pre- 
sented by  the  plaintiffs  upon  the  question 
as  to  the  cutting  or  trimming  of  the  trees. 
The  burden  was  upon  the  plaintiffs  to  show 
that  either  it  was  entirely  unnecessary  to 
remove  any  branches  or  limbs  from  the  trees 
for  the  purpose  claimed  by  the  defendant  or 
that  the  latter  removed  more  limbs  and 
branches  than  the  situation  with  respect  to 
Its  wires  called  for. 

[7]  This  burden  they  wholly  failed  to  sus- 
tain. Heller  was  the  only  witness  who  gave 
any  testimony  upon  this  question,  and  he 
declared,  as  will  be  observed,  that  only  so 
much  and  such  parts  of  the  trees  were  trim- 
med and  cut  as  were  necessary  to  prevent 
collision  between  the  wires  and  the  branches 
— a  collision  or  contact  which  would  have 
caused  such  interference  with  the  transmis- 
sion of  messages  over  the  wires  as  would 
necessarily  have  destroyed  that  efficient  serv- 
ice which  the  defendant,  as  a  telegraph  cor- 
poration, owes  to  the  public,  and  the  failure 
to  furnish  which  may  subject  it  to  the  se- 
verest penalties  in  one  form  or  another.  This 
was  one  of  the  vital  questions  of  fact  in  the 
case.  Indeed,  it  constituted  the  very  founda- 
tion of  plaintiffs'  right  to  a  recovery ;  for  ob- 
viously, since  the  defendant,  as  a  public  serv- 
ice corporation,  is,  as  above  explained,  charg- 
ed with  the  duty  of  so  maintaining  its  wires 


as  to  facilitate  the  proper  and  efficient  per- 
formance of  Its  obligations  to  the  public,  it 
Is  necessarily  its  duty  to  remove  from  any 
point  along  the  route  over  which  it  has  been 
granted  the  right,  either  by  the  public  au- 
thorities or  by  judgments  in  condemnation 
or  by  agreements  with  private  individuals,  to 
run  and  maintain  its  lines,  any  .obstruction 
Interfering  with  the  safe  and  proper  trans- 
mission of  messages.  As  has  been  shown.  It 
had  the  lawful  authority  (Code  Civ.  Proc.  { 
733)  to  cut  or  trim  limbs  and  branches  from 
the  trees  in  question,  if  necessary  for  a  safe 
and  proper  transmission  of  messages  over  its 
wires  pasdng  through  and  In  said  trees. 
Therefore  the  number  of  the  branches  or 
limbs  removed,  whether  large  or  small,  or  the 
size  of  the  limbs  or  branches  so  removed, 
whether  large  or  small,  or  what  Influence 
and  to  what  extent.  If  any,  the  severance  of 
the  limbs  and  branches  from  the  trees  ex- 
erted in  depreciating  the  value  of  the  prop- 
erty In  front  of  which  the  trees  stand  and 
grow,  constitute  facts  which  become  wholly 
Immaterial  and  unimportant  unless  it  be 
shown  that  the  defendant  unnecessarily  strip- 
ped the  trees  of  certain  of  their  branches  and 
limbs  or  destroyed  more  branches  and  limbs 
than  the  necessities  of  the  situation  actually 
required.  In  this  case,  whatever  may  be  the 
extent  and  effect  of  the  damage  the  cutting 
and  trimming  of  the  limbs  and  branches  of 
the  trees  might  have  had  on  the  property  of 
the  plaintiffs,  it  having  been  shown  by  the 
evidence  without  conflict  that  such  cutting 
and  trimming  were  necessary  to  the  safe  and 
proper  operation  of  the  defendant's  wires  as 
transmitters  of  messages,  the  damage  so  in- 
flicted is  damnum  absque  injuria,  and  there- 
fore can  form  no  basis  for  a  recovery  by  the 
plaintiffs. 

The  defendant  lias  presented  and  argued 
other  points  In  Impeachment  of  the  judg- 
ment, but.  In  view  of  the  conclusion  above  an- 
nounced, they  need  not  be  considered. 

For  the  reasons  above  explained,  the  judg- 
ment must  be  reversed;  and  it  is  so  ordered. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NEXTT,  J. 


TURTON   et  al.  v.  SHINN  et  al.    (Civ.  1605.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Feb.  8,  1917.) 

1.  OUABANTT  «=>25(3)— ACCBPTANOB  OF  GUAB- 
ANTOB— EVIDEXCE. 

In  an  action  on  a  guaranty  signed  by  three 
guarantors,  evidence  held  insufficient  to  show 
that  the  creditor  refused  to  accept  the  first  sign- 
er alone  so  as  to  release  him. 

[Ed.   Note. — For  other  cases,   see   Guaranty, 
Cent  Dig.  i  104.] 

2.  GUABANTT    <S=)85(2)— LIABII.ITT    Or    OUAB- 

ANTOK— Demand  and  Notice. 
Though   the  guarantor  may  make  his  obli- 
gation depend  on  notice  or  demand,  the  law.  in 
view  of  Civ.  Code  I  3532,  requires  no  idle  act. 


«=3ror  otber  casea  see  same  topic  and  KBY-NUMBBR  In  all  Ker-Numbered  IMgeata  u^  Indezei  ^ 
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and  as  a  failuTe  to  obaerre  a  precedent  condition 
is  not  always  fatal  to  recovery,  where  defend- 
ant guarantor  denied  that  he  had  been  accepted 
as  a  guarantor,  it  was  not  necessary  for  the 
guarantees  to  allege  demand. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  §  99.] 

Appeal  from  Superior  Conrt,  Sacramento 
Connty ;   Peter  J.  Shields,  Judge. 

Action  by  Nellie  Turton  and  another 
against  O.  G.  Shinn  and  others.  Judgment 
for  plaintiffs,  and  defendant  Shlnn  aK>eals. 
Affirme<l. 

SMnn  &  Shlnn,  of  Sacramento,  for  appel- 
lant. White,  MlUer,  Needham  &  Harber,  of 
S&cramento,  for  resiwndents. 

CHIPMAN,  P.  J.  The  action  Ijs  against 
defendants  as  guarantors  of  a  certain  lease 
executed  by  plaintiffs  as  lessors  and  the 
Morgan  Shoe  Company,  a  corporation,  as 
lessees,  the  premises  being  situated  at  No. 
801  K  street.  In  the  dty  of  Sacramento.  The 
guaranty  reads  as  follows: 

"In  consideration  of  the  foregoing  lease  or 
agreement,  and  one  dollar  to  me  paid,  the  receipt 
whereof  is  hereby  acknowledged,  we  do  hereby 
covenant,  promise  and  agree,  to  and  with  the 
said  Nellie  Turton  and  Kate  Turton  that  the 
said  Morgan  Shoe  Company,  a  corporation,  shaU 
well  and  truly  pay  all  rents  and  perform  and 
execute  aU  the  covenants  therein  contained  on 
its  part,  and  that  on  its  failure  to  do  so  in  any 
particular  will  on  demand  pay  unto  said  NeUie 
Turton  and  Kate  Turton  all  rents  or  damage 
that  may  happen  or  occur  by  reason  of  such 
failure,  not  exceeding  the  sum  of  fifteen  hun- 
dred dollars,  and  immediate  notice  of  default  is 
hereby  expressly,  waived. 

"Dated  and  signed  on  this  29th  day  of  Sep- 
tember, 1913.  O.  G.  Shinn. 

'  "H.  S.  Baxter-Hooper. 

"Dave  Aheriu 

"Signed,  sealed  and  delivered  in  the  presence 
of  A.  L.  Shinn,  A.  B.  Brway,  H.  F.  De  Back." 

The  complaint  Is  verified. 

Answering  the  complaint,  defendant  Shlnn 
denied  that  he,  together  with  the  other  al- 
leged guarantors,  "subscribed  or  delivered  *-o 
the  plaintiffs  an  agreement  guaranteeing  the 
payment  of  all  or  any  rents  or  damages  that 
might  happen  or  occur  by  reason  of  the 
failure  of  the  Morgan  Shoe  Company  to  pay 
the  said  rent,"  etc.;  averred  that  defendant 
affixed  his  signature  to  said  Instrument,  and 
it  "was  thereupon  presented  by  the  Morgan 
Shoe  Company  to  plaintiff  for  acceptance"; 
that  plaintiff  refused  to  accept  defendant  as 
guarantor,  and  defendant  was  forthwith  no- 
tified by  said -company  of  said  refusal;  that 
said  company  "thereafter  obtained  the  sig- 
natures of  said  Hooper  and  Ahem  to  said 
instrument  as  the  guarantors  of  the  rents 
and  damages  as  aforesaid;  that  plaintiffs 
accepted  the  said  Hooper  and  Ahern  as  the 
only  guarantors  of  said  rents  and  damages, 
and  plaintiffs  jver  rflnce  said  acceptance  have 
treated  with  the  said  Hooper  and  Ahern 
as  the  only  guarantors  of  the  said  rents  and 
damages";  denied  that  plaintiffs  ever  noti- 
fied wm  of  the  company's  default  in  the 
payment  of  said  rents,  or  ever  demanded 


from  defendant  the  payment  thereof.  The 
cause  was  tried  by  the  court  without  a  Jtiry, 
and  plaintiffs  had  Judgment  for  $1,600  and 
costs  of  siiit,  taxes  at  $20.  Defendant  Sbinu 
appeals. 

It  is  not  necessary  to  state  the  terms  of 
the  lease,  as  no  question  arises  concerning 
its  purport  The  lessee,  Morgan  Shoe  Com- 
pany, became  Insolvent  and  defaulted  in  pay- 
ment of  rentals  in  an  amount  in  excess  of 
$1,500.  Hence  the  action  against  the  guaran- 
tors. 

Appellant  specifies  the  following  particu- 
lars wherein  he  claims  the  evidence  to  be 
insufiicient  to  Justify  the  decision  of  the 
court: 

"(1)  The  evidence  is  insufficient  to  justify  the 
portion  of  finding  No.  V,  viz.:  'That  proof  of 
such  demand  upon  defendant,  C.  G.  Shmn,  was 
neither  required  nor  necessary.'  The  contract 
of  guaranty  expressly  provides  that  demand 
must  be  made.  (2)  There  is  no  evidence  to  jus- 
tify that  portion  of  finding  VII,  viz.:  'That  the 
averments  in  the  answer  of  defendant  C.  G. 
Shinn,  and  each  of  them,  is  not  true.'  He  avers 
that  his  offer  to  guarantee  was  not  accepted  by 
plalntifis.  The  evidence  of  plaintiffs'  agent, 
Frank  Hickman,  shows  that  the  offer  was  con- 
ditionally accepted,  and  that  defendant  never 
assented  to  the  condition  thus  imposed." 

The  lease  was  prepared  by  HVank  Hick- 
man, a  real  estate  and  Insurance  agent,  act- 
ing in  the  matter  as  plalntifCs'  agent  He 
testified: 

That  he  secured  the  Morgan  Shoe  Company 
as  tenant  of  the  premises;  ,that  the  Morgan  Shoe 
Company  obtained  the  signatures  of  the  guar- 
antors and  as  executed  by  that  company  with 
the  guaranty  signed  by  the  three  parties  the 
lease  was  presented  to  him  and  signed  by  plain- 
tiffs. "Q.  State  the  circumstances  concerning 
the  signatures  of  the  guarantors.  A.  The  best 
of  my  recollection,  they  brought  the  lease  in 
with  the  name  of  Shinn.  I  told  them  that  was 
not  sufficient ;  then  followed  with  Mr.  Hooper— 
I  did  not  know  Hooper— and  made  the  sftme  ob- 
jections. They  finally  brought  in  Mr.  Ahern's 
name,  then  I  told  him  I  thought  the  three  of 
them  would  be  satisfactory.  We  accepted  the 
lease." 

He  testified  to  the  occupancy  by  the  Mor- 
gan Shoe  Company;  its  bankruptcy  later; 
the  amount  of  rentals  paid  and  stUl  unpaid, 
etc.,  as  to  which  no  question  arises.  On 
cross-examination  he  testified: 

"By  Mr.  Carl  Shinn:  Q.  Do  you  recall  who 
presented  the  lease  wth  the  signature  of  C.  G. 
Shinn  attached?  A.  One  of  the  men  of  the  Mor- 
gan Shoe  Company.  Q.  That  was  Mr.  Tom  Fin- 
layson,  was  it  not?  A.  I  think  so.  Q.  What 
did  you  tell  him?  A.  I  told  him  that  I  did 
not  know  Shinn.  I  would  like  to  have  addi- 
tional bondsmen — additional  security  on  the 
leasA  Q.  Did  you  ever  communicate  with  Mr. 
Shinn  in  reference  to  obtaining  other  signa- 
tures? A.  No,  sir.  Q.  You  never  communicat- 
ed with  him  in  any  respects  regarding  the  guar- 
anty? A.  No,  sir.  Q.  All  your  dealings  occur- 
red with  the  Morgan  Shoe  Company?  A.  Yes, 
sir.  Q.  He  never  expressed  his  assent  to  that 
arrangement  stated  by  you  for  other  signatures? 
A.  I  do  not  think  I  had  any  conversation  with 
Mr.  Shinn  whatever.  Q.  All  you  know  is  you 
objected  to  his  signature  for  the  reason  that  it 
was  not  sufficient?  A.  I  simply  asked  for  addi- 
tional security  on  the  lease.  I  did  not  object  to 
the  signatures ;  no,  sir.  Q.  You  refused  to  ac- 
cept that  signature,  however?  A.  No,  sir:  I 
did  not  refuse  to  accept  any  signatuce  on  the^ 


Digitized  by 


Lioogle 


40 


164  PACIFIC  REPORTER 


(Cal 


lease— merely  asked  for  additional  secnrity.  in 
addition  to  Mr.  Shinn  and  Mr.  Hooper.  Q. 
You  made  a  conditional  acceptance  at  ttiat  time? 
A..  Yes,  sir.  Q.  Plaintiffs  had  DOthing  to  do 
with  the  execution  of  the  lease  or  the  (jnarantors 
on  it;  you  attended  to  all  that  entirely?  A. 
Yes,  sir.  Q.  What  did  Mr.  Finlayson  say  to 
you  when  he  returned  with  the  lease  signed  by 
the  three  parties?  A.  I  could  not  tell  you.  Q. 
There  has  never  been  any  understanding  be- 
tween you  and  Mr.  C.  G.  Shinn  in  reference  to 
that  guaranty?  A.  No,  sir.  Q.  Of  any  kind? 
A.  No,  sir.    Mr.  Shinn:    That  is  all." 

Defendant  Sbinn  testified  as  follows: 

"Q.  State  briefly  what  connection  you  had 
with  the  lease.  A.  I  had  acknowledged  the  signa- 
tures of  the  Morgan  Shoe  Company.  Mr.  Fin- 
layson asked  me  if  I  would  go  on  the  bond.  I 
told  him  yes,  if  it  would  help  him ;  so  he  took 
it  away. 

"The  Court:  Was  Mr.  Finlayson  one  of  the 
firm?  A.  One  of  the  members  of  the  Morgan 
Shoe  Company. 

"Mr.  Carl  Shinn:  Q.  You  say  Mr.  Tom  Fin- 
layson was  negotiating  the  lease  and  guaranty  in 
behalf  of  the  Morgan  Shoe  Company?  A.  Yea. 
Q.  Is  Mr.  Tom  Finlayson  now  living?  A.  No, 
sir;   he  died  about  three  months  ago." 

The  remaining  questions  put  to  this  wit- 
ness called  for  conversations  later  between 
Finlayson  and  the  witness  and  were  object- 
ed to  and  not  answered. 

The  foregoing  Is  substantially  all  of  the 
evidence  bearing  upon  the  findings  object- 
ed to. 

[1]  Appellant's  defense  Is  that  plaintiffs  re- 
fused to  accept  him  as  a  guarantor  and  ac- 
cepted Hooper  and  Ahem  as  the  only  guaran- 
tors. Niles  V.  Hancock,  14  Cal.  161,  and  oth- 
er like  cases  are  cited,  In  which  it  was  held 
that: 

"Where  an  offer  has  once  been  rejected,  the 
party  rejecting  cannot  afterwards,  at  nis  option, 
accept  the  rejected  offer,  and  thus  convert  the 
same  into  an  agreement  by  acceptance." 

The  evidence  does  not  warrant  the  applica- 
tion of  this  principle.  The  case  here  Is  quite 
different  from  the  cases  cited.  Appellant 
signed  the  guaranty,  as  he  testified,  at  the 
request  of  the  Morgan  Shoe  Company — not 
at  plaintiffs'  request.     He  testified: 

"Mr.  Finlayson  asked  me  if  I  would  go  on  the 
bond.  I  told  him  yes.  if  it  would  help  him; 
so  he  took  it  away." 

He  did  not  testify,  and  there  was  no  evi- 
dence, that  aiipellant  attadied  any  condition 
to  his  guaranty,  nor  was  any  conditional 
offer  communicated  to  plaintiffs.  Neither 
was  there  any  evidence  that  plaintiffs  re- 
fused to  accept  him  as  a  guarantor,  nor  that 
plaintiffs  offered  to  accept  him  as  a  surety 
on  terms  different  from  those  found  in  the 
written  instrument  executed  by  appellant 
The  Instrument  seems  to  have  been  drawn  in 
contemplation  of  being  signed  by  more  than 
one  person,  for  its  language  is,  "We  do  here- 
by covenant,"  etc.  There  is  an  entire  fail- 
ure of  proof  in  support  of  appellant's  an- 


swer, and  hence  the  finding  that  its  "aver- 
ments are  not  true"  was  Justified. 
The  court  made  the  following  findings: 
"That  no  proof  of  service  of  demands  of  said 
rentals  upon  defendants  C.  G.  Shinn  and  H.  S. 
Baxter-Hooper  was  offered;  that  it  appears 
from  the  verified  answers  of  said  defendants  last 
named  that  such  demand  would  have  been  idle, 
npedless,  and  useless;  that  defendant  C.  G. 
Shinn  in  his  answer  denied  the  execution  and 
delivery  to  plaintiffs  of  said  'hereinbefore  men- 
tioned agreement,  and  alleged  tliat  plaintiffs  re- 
fused to  accept  him  as  guarantor  of  the  rents 
or  damages,  and  that  plaintiffs  accepted  the 
said  Hooper  and  Ahern  as  the  only  guarantors 
of  said  rents  and  damages:  •  •  *  that  said 
last-named  defendants  denied  the  relationship 
existing  l>etween  them  and  plaintiffs  by  reason 
of  the  execution  and  delivery  by  them  of  said 
contract  and  the  liabilities  and  consequences 
arising  therefrom ;  that  proof  of  such  demand 
upon  defendants  Shinn  and  Hooper  was  neither 
required  nor  necessary." 

[2]  It  is  contended  that: 

"It  is  within  the  power  of  a  guarantor  to  make 
his  obligation  dependent  upon  notice,  demand,  or 
any  other  condition  he  deems  proper  for  bis 
own  protection  and  safety" ;  that  his  liability 
cannot  be  extended  beyond  the  terms  of  his  con- 
tract. 

This  view  of  the  law  may  not  be  question- 
ed. But  "the  law  neither  does  nor  requires 
Idle  acts"  (section  3532,  Civ.  Code) ;  and  the 
courts  frequently  resort  to  this  maxim  in 
dealing  with  the  contractual  relaticms  of 
men.  A  failure  to  observe  a  precedent  conoi- 
tion  is  not  always  and  under  all  circumstanc- 
es fatal  to  recovery.  This  is  very  well  shown 
in  Parrott  v.  Byers,  40  Cal.  614,  622: 

"It  is  a  familiar  rule  that  where  the  relations 
between  the  parties  are  such  that  a  demand  and 
refusal  is  a  condition  pre<»dent  to  the  right  ot 
the  plaintiff  to  maintain  the  action,  a  denial  In 
the  answer  of  the  relation  on  which  the  action  is 
founded  will  dispense  with  the  necessity  of  an 
averment  in  the  complaint  of  a  previous  de- 
mand and  refusal.  In  an  action  by  a  landlord 
against  his  tenant,  or  by  a  vendor  against  his 
vendee  for  the  possession,  or  by  a  cestui  que 
trust  against  the  trustees  to  enforce  the  trust, 
if  a  demand  and  refusal  were  otherwise  neces- 
sary, a  denial  in  the  answer  that  the  alleged 
relation  exists  between  the  parties  will  dis- 
pense with  the  necessity  of  averring  or  proving 
a  prior  demand  and  refusal.  The  law  does  not 
require  a  useless  act  to  be  performed  ;  and,  when 
it  is  plain  from  the  answer  that  if  a  demand 
had  been  made  it  would  have  been  refused,  it 
does  not  lie  in  the  mouth  of  the  defendant  to  ob- 
ject that  no  demand  was  made." 

This  case  has  been  many  times  dted  and 
with  approval.  In  his  verified  answer  appel- 
lant not  only  denied  any  liability,  but  de- 
nied the  relationship  In  which  he  placed  him- 
self towards  plaintiffs  by  the  Instrument  sued 
upon.  It  seems  to  us  quite  apparent  that  a 
demand  of  payment  before  commencing  the 
action  would  have  been  fruitless  and  unavail- 
ing, and  h^iee  was  unnecessary. 

The  Judgment  is  aflirmed. 

W;e  concur:  HART,  J.;  BURNETT,  J. 
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McCLATOHY  et  aL  r.  LAGUNA  lANDS, 
Umited,  et  aL    (Civ.  1627.) 
(District  Oourt  of  Appeal,  Third  District,  Cali- 
fornia.    Fob.  6,  1917.) 

1.  Navigable  Waters  <3=»34— Pubuo  Nxji- 
banck—Abatkm£ni>— Remedy. 

In  an  action  by  the  State  Reclamation 
Soard  to  abate  as  a  naisance  divei-siqn  of  wa- 
ters into  San  Joaquin  river,  ijnder  St.  1913,  p. 
252,  I  12,  dedarine  that  diversion  of  waters 
that  will  increase  the  flow  of  the  Sacramento 
and  San  Joaquin  rivers  is  a  public  nuisance 
which  may  be  prevented  or  abated  by  the  recla- 
mation board,  where  the  allegations  in  the  com- 
plaint are  comiwehensire  enough  and  injunc- 
tive relief  is  asked  for,  it  may  be  awarded  where 
it  accomplishes  purposes  of  abatement. 

WEd.    Note.— For   other   cases,   see   Navigable 
aters.  Cent  Dig.  S§  59-63,  67-70,  72.) 

2.  Navigable  Watebs  «=»34— Public   Nui- 
SASCB— Action. 

The  merits  ot  an  action  to  abate  as  a  nui- 
sance diversion  of  water  of  a  river  contrary  to 
St.  1913,  p.  252,  {  12,  cannot  be  tried  on  affi- 
davits. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §|  59-63,  67-70,  72.] 

8.  Venue  ^=96(5)— Action  to  Abate  Public 

Nuisance. 
An  action  to  abate  as  a  public  nuisance  di- 
version of  water  contrary  to  St.  1913,  p.  252, 
I  12,  declaring  diversion  of  water  that  will  in- 
crease flow  of  Sacramento  and  San  Joaquin 
rivers  a  public  nuisance,  where  it  involves  in- 
juries to  real  property,  must  be  tried  in  the 
county  in  which  the  subject  of  the  action  or 
some  part  thereof  is  situated. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  f  9.] 

4.  Navigable  Waters  «=»34— Public  Nui- 
sance— Action — Complaint— Sufsicienct. 
A  complaint  in  an  action  brought  in  San 
Joaquin  county  to  abate  as  a  public  nuisance 
diversion  of  water  into  San  Joaquin  -river  con- 
trary to  St  1913,  p.  252,  I  12.  need  not  allege 
that  some  specific  tract  of  land  in  said  county 
has  been  injured,  or  that  injury  is  immediately 
present  it  being  sufficient  if  it  can  be  gathered 
from  complaint  that  lands  therein  are  directly 
threatened  with  the  injury  complained  ot. 

W'Ejd.   Note. — For   other   cases,    see   Navigable 
aters.  Cent  Dig.  {}  50-63,  67-70,  72.] 

6.  Venue   €=»ie  —  Abatement   of  Public 

"Nuisance. 
Where  real  property  injured  by  a  public 
nuisance  is  situated  pertly  in  one  county  and 
partly  in  another,  an  action  to  abate  such  nui- 
sance may  be  brought  in  either  county  under 
Code  Civ.  Proc.  S  302. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  fi  23,  25-27.] 

Appeal  from  Superior  Conrt,  San  Joaquin 
County;   J.  A.  Plummer,  Judge. 

Action  by  V.  8.  MeClatchy  and  others,  as 
members  of  tbe  State  Reclamation  Board, 
against  the  Laguna  Lands,  limited,  U  A. 
Nares,  Summit  Lake  Investment  Company, 
and  others.  From  ah  order  denying  a  motion 
of  the  defendants  named  for  a  change  of 
1>lace  of  trial,  tbey  appeal.     Affirmed. 

Sbort  &  Sutherland  and  H.  P.  Brown,  all 
of  Fresno,  for  appellants.  C.  H.  Oatman  and 
Geo.  O.  Perry,  both  of  San  Francisco,  for  re- 
spondents. 


CHIPMAN,  P.  J.  TW»  Is  an  appeal  from 
an  order  denying  appellants'  motion  for  a 
change  of  tbe  place  of  trial  from  San  Joaquin 
county  to  Fresno  county. 

The  action  is  for  the  abatement  of  an  al- 
leged public  nuisance  and  for  an  order  re- 
straining the  defendants  from  doing  any  of 
the  acts  mentioned  In  the  complaint,  and  Is 
brought  under  the  provisions  of  an  act  of  the 
Legislature  in  effect  August  10,  1913.  Stats. 
1013,  p.  252.  The  act  provides  for  the  crea- 
tion of  a  drainage  district  to  be  known  as 
Sacramento  and  San  Joaquin  Drainage  Dis- 
trict, describing  its  boundaries,  the  appoint- 
ing of  a  reclamation  board  for  the  manage- 
ment and  control  of  said  district,  defining  the 
powers  and  duties  of  the  reclamation  board, 
and  for  the  prevention  of  tbe  diversion  of  the 
waters  of  any  stream  Into  tbe  Sacramento 
and  San  Joaquin  rivers.  Section  12  of  the 
act  declares  that  the  board  shall  have  power 
"to  maintain  actions  to  restrain  the  diver- 
sion of  the  waters  of  any  stream  that  will 
Increase  tbe  flow  of  water  in  said  Sacramen- 
to or  San  Joaquin  rivers  or  their  tributaries, 
and  such  diversion  of  the  waters  of  any 
stream  Into  the  said  rivers  or  any  of  their 
tributaries  is  hereby  declared  to  be  a  public 
nuisance  which  may  be  prevented  or  abated 
by  the  reclamation  board."  Section  7  of  the 
act  of  191B  declares  that: 

"The  state  of  California  and  the  people  there- 
of are  hereby  declared  to  have  a  primary  and 
supreme  interest  in  having  erected,  maintained 
and  protected  on  the  banks  of  the  Sacramento 
and  San  Joaquin  rivers  and  their  tributaries 
and  the  by-passes  and  overflow  channels  men- 
tioned herein,  good  and  sufficient  levees  and 
embankme'uts  or  other  works  of  reclamation, 
adequately  protecting  the  lands  overflowed  by 
said  streams,  and  confining  the  waters  of  said 
rivers  •  •  •  witlun  their  respective  chan- 
nels" 

— and  It  is  made  the  duty  of  the  reclamation 
board  to  enforce  the  erection,  maintenance 
and  protection  of  such  levees,  etc. 

It  appears  from  the  verified  complaint  that 
Kings  river  and  the  San  Joaquin  river  have 
their  source  on  the  easterly  slope  of  the  Sier- 
ra Nevada  Mountains,  the  San  Joaquin  river 
rising  near  the  northeasterly  portion  of 
Fresno  county,  taking  a  westerly  course  and 
generally  parallel  with  Kings  river,  which 
latter  river  is  about  35  miles  distant  and 
south  from  San  Joaquin  river;  that  these 
rivers  reach  a  designated  point  somewhere 
near  the  boundary  line  dividing  Kings  county 
from  Fresno  county,  where,  when  unobBtmct- 
ed,  the  natural  flow  of  Kings  river  diverges 
to  the  south,  and  has  not  naturally  flowed 
into  or  become  a  part  of  the  San  Joaquin, 
and  empties  Into  Tulare  Lake,  while  the 
San  Joaquin  river  turns  northerly,  passing 
tltrough  the  San  Joaquin  Valley  In  the  coun- 
ties of  Fresno,  Madera,  Merced,  Stanislaus, 
San  Joaquin  and  Contra  Costn,  where  it 
empties  into  Sulsun  Bay,  an  arm  of  San 
Francisco   Bay.     The  complaint  sets  forth 
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with  ranch  particularity  that  the  defendants 
are  engaged  In  efforts  to  turn  the  waters  of 
Kings  river  In  a  northerly  direction  In  the 
vldnlty  where  the  two  rivers  take  opposite 
directions  naturally,  and  have  been  engaged 
In  the  construction  of  artificial  works  for  the 
purpose  of  forcing  the  water  out  of  the 
natural  channel  of  Kings  river  In  a  northerly 
direction  and  towards  the  San  Joaquin  river ; 
that  by  these  works  defendants  turned  oat 
said  Kings  river  water  to  a  point  whence  It 
could  readily  he  turned  Into  the  San  Joaquin 
river,  and  that  defendants  then  constructed 
what  Is  designated  "the  new  channel,"  which 
furnished  the  means  for  the  water  to  force  Its 
way  to  the  San  Joaquin  river.  The  character 
of  the  soil  through  which  this  new  channel 
Is  constructed  la  described  as  easily  eroded, 
widened,  and  deepened  by  the  action  of  the 
water,  and  has  been  since  Its  construction  so 
widened  and  deepened  as  to  Increase  Its 
carrying  capacity  until  it  is  now  capable  of 
carrying  from  the  watershed  and  slope  of 
Kings  river  and  Into  the  watershed  and  8lox>e 
of  said  San  Joaquin  river  nearly  -all  the  high 
waters  of  said  Kings  river,  and  by  sadi  pro- 
cesses of  erosion  and  enlarging,  If  It  shall  be 
permitted  to  continue  to  carry  such  waters  of 
Kings  river,  within  one  or  two  years,  it  will 
be  so  enlarged  as  to  divert  all  of  the  high 
and  flood  waters  of  Kings  river  and  pass  the 
entire  flow  thereof  Into  said  San  Joaquin 
river;  that  the  natural  course  of  the  San 
Joaquin  river,  as  it  continues  to  flow  from 
the  point  where  the  waters  of  said  Kings 
river  are  so  mingled  with  It,  Is  through  the 
central  portion  of  San  Joaquin  Valley  In  a 
northwest  direction  until  It  mingles  with  the 
water  of  Sulsun  Bay,  and  is  through  a  low- 
lying  country ;  that  the  natural  floods  of  the 
San  Joaquin  river  and  Its  tributaries  have, 
from  time  to  time,  flowed  out  over  the  banks 
of  the  river  and  over  said  low-lying  lands, 
and  inundated,  within  the  natural  flood  planes 
of  the  river,  upwards  of  623,356  acres  of  such 
lands ;  that  of  these  lands  300,000  acres  have 
been  sufiBdently  reclaimed  by  artificial  works 
to  be  cultivated  to  crops  and  occupied  for 
farms  and  homes,  and  approximately  300,000 
acres  additional  are  capable  of  being  re- 
claimed by  the  erection  of  works  within  the 
Jurisdiction  of  the  plaintiff  In  this  action; 
that  the  waters  of  Kings  river  which  have 
been  diverted  therefrom  by  reason  of  said 
dams  and  other  obstructions  heretofore  de- 
scribed as  having  been  erected  and  maintain- 
ed by  defendants,  "added  to  the  natural  high- 
water  plane  of  said  San  Joaquin  river,  have 
so  Increased,  and  will,  unless  said  works  are 
abate4f  continue  to  increase,  the  water  plane 
of  said  San  Joaquin  river  at  high  water, 
that  It  has  Impaired,  and,  unless  said  works 
and  diversions  are  abated,  will  continue  to 
impair  and  destroy,  a  great  portion  of  the 
reclamation  work  along  said  San  Joaquin 
river,  and  has  made,  and  will  continue  to 
make,  It  more  difficult  and  expensive  to  re- 


claim the  unreclaimed  portions  of  land  along 
said  San  Joaquin  river,  as  hereinbefore  de- 
scribed"; that  If  said  dams,  embankments, 
and  channels  mentioned  In  the  complaint  are 
not  abated,  all  of  the  flood  or  high  waters 
of  said  Kings  river  will  be  diverted  and  turn- 
ed into  the  San  Joaquin  river  to  the  extent 
of  25,000  cubic  second  feet  to  35,000  cubic 
second  feet  of  water ;  that)  with  the  average 
velocity  of  said*  San  Joaquin  river  between 
the  point  where  said  waters  have  been  and 
will  be  commingled  and  the  outlet  of  said 
San  Joaquin  river  at  four  feet  per  second, 
and  the  average  width  of  the  San  Joaquin 
river  of  from  500  to  750  feet.  If  the  added 
waters  of  Kings  river  are  permitted  to  flow 
through  the  San  Joaquin  river  and  conflned 
to  the  width  of  the  natural  channel  of  the 
river,  it  win  result  In  raising  the  water  sur- 
face of  San  Joaquin  river  from  8  to  15  feet 
In  elevation. 

The  prayer  of  the  complaint  is  for  judg- 
ment that  "said  dams,  obstructions,  embank- 
ments, and  channels  so  erected,  constructed, 
and  maintained  by  said  defendants  be  de- 
creed to  be  and  constitute  a  public  nuisance, 
or  public  nuisances,"  and  that  defendants  be 
required  to  abate  the  same,  "and  that  said 
defendants,  and  each  of  them,  be  enjoined 
and  restrained  from  the  doing  of  any  act  or 
thing  that'  may  be  injurious  to  any  of  the 
works  necessary  to  OMitrol  the  flood  waters 
of  said  San  Joaquin  river,  or  interfere  with 
the  successful  execution  of  any  plan  of  said 
state  reclamation  board  which  may  be  adopt- 
ed for  the  control  of  such  flood  waters,  and 
that  they,  and  each  of  them,  be  forever  en- 
joined and  restrained  from  the  diversion  of 
any  of  the  waters  of  said  Kings  river  that 
win  Increase  the  flow  of  said  San  Joaquin 
river,  •  •  •  and  for  such  other  and  fur- 
ther relief  as  may  be  conformable  to  equity." 

At  the  hearing  defendants  submitted  two 
affidavits  in  support  of  the  motion.  L.  A. 
Nares  deposed  that  he  Is  familiar  with  the 
obstructions  mentioned  in  the  complaint,  and 
also  with  the  water  measurements  of  the 
San  Joaquin  river  and  the  various  reports 
of  the  general  government  covering  a  period 
of  years  commencing  prior  to  the  construc- 
tion of  said  obstructions;  that  the  said  re- 
ports "show  that  the  flood  waters  of  Kings 
river  •  •  •  have  not,  even  daring  peri- 
ods of  highest  known  water  on  said  Kings 
river,  Increased  the  water  plane  of  the  San 
Joaquin  rirer  at  high  water  on  said  San 
Joaquin  river" ;  that  said  reports  show  that 
the  natural  period  of  high  water  on  the  San 
Joaquin  river  at  or  near  the  southerly  . 
boundary  of  San  Joaquin  county,  caused  by 
water  In  said  river  from  streams  other  than 
Kings  river,  "occurs  much  earlier  In  point 
of  time  than  the  natural  period  of  high  wa- 
ter at  said  point  caused  by  water  from  said 
Kings  river,  and  that  in  each  season  for 
many  years  last  past,  when  the  crest  of  the 
flood  waters  from  the  Kings  river  has  reach- 
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ed  the  soutberly  boundary  of  said  San 
Joaqoin  connty,  thi  flood  waters  reaching 
said  point  from  streams  other  than  the 
Kings  rlTer  have  already  passed  down  said 
San  Joaquin  river,  and  the  water  plane  of 
said  San  Joaquin  rlv^  at  said  point  has  In- 
variably fallen  so  tat  bdow  high-water  mark 
at  said  point  that  the  flood  waters  from  said 
Kings  river,  diverted  as  set  forth  in  said 
complaint,  have  never  raised  the  water  plane 
of  tiie  said  San  Joaquin  riv^  to  the  hlgh- 
Nvater  mark  of  said  river  at  said  point"; 
tliat  all  the  said  obstructions  are  situated  in 
Kings  county.  Affiant  appends  to  his  affi- 
davit an  excerpt  from  a  report  made  by  the 
engineer  of  the  reclamation  board  concern- 
ing the  unusually  high  flood  of  1914,  which, 
it  is  contended,  corroborates  affiant's  state- 
ment as  to  the  San  Joaquin  river  clearing 
itself  before  the  flood  waters  of  the  Kings 
river  reach  the  southern  boundary  of  San 
Joaquin  county. 

I.  T6Uman  deposed  that  he  Is  familiar 
with  said  obstructions,  and  that  th«y  are  sit- 
uated In  Kings  county  near  the  southerly 
boundary  of  Fresno  county;  "that  the  wa- 
ters of  the  Kings  river,  which  flow  north  and 
empty  Into  the  San  Joaquin  river  flow  in 
natural  channels,  known  as  Fish  slough, 
sometimes  called  Fresno  slough ;  that  said 
natural  channels  flow  in  a  general  westerly 
and  northwesterly  direction  in  said  Fresno 
^  county,  and  empty  lato  said  San  Joaquin 
river  in  said  county ;  that  such  water  of  the 
Kings  river  as  is  diverted.  If  any,  by  the 
dams,  obstructions,  embankments,  excava- 
tions, and  channels  described  in  the  com- 
plaint on  file  herein  passes  immediately  into 
Fresao  county  and  Into  the  slough  above  de- 
scribed, and  that  If  any  damage  is  caused 
by  the  flood  waters  of  Kings  river  passing 
into  said  slough,  it  is  caused  solely  and  only 
to  real  property  situated  in  the  said  coun- 
ty of  Fresno." 

[1-3]  While  the  gravamen  of  tb«  action 
may  be  for  the  abatement  of  the  obstruc- 
tions referred  to  in  the  complaint,  the  aver- 
ments therein  are  comprehensive  enough  to 
involve  the  question  of  plaintiffs'  right  to 
an  injunction  to  prevent  the  threatened  in- 
Jury,  and  the  prayer  of  the  complaint  seeks 
injunctive  relief  as  well  as  the  abatement  of 
the  alleged  nuisance.  The  court  said,  in  Peo- 
ple V.  Selby  Smelting  &  Lead  Co.,  163  CaL 
84,  90,  124  Paa  682,*  695  [Ann.  Cas.  1913S}, 
1267]: 

"While  it  is  undoubtedly  true  that,  strictly 
considered,  the  words  'abate'  and  'enjoin'  have 
technically  different  meanings  (Ruff  t.  Phillips, 
50  Ga.  133)  in  California,  the  rule  is  well  es- 
tablished that  in  proper  cases  injunctiTe  relief, 
which  accomplishes  the  purposes  of  abatement 
without  its  harsh  features,  is  permissible." 

We  do  not  think  the  merits  of  the  action 
can  be  tried  on  affidavits.  For  the  purposes 
of  the  motion  defendants  concede  "that  the 
allegations  of  the  complaint  are  true." 
However,  in  whatever  asjpect  the  action  be 


viewed,  it  Involves  injuries  to  real  property, 
and  must  be  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof, 
is  situated.  Code  Civ.  Proc.  f  392;  People 
V.  Selby  Smelting  &  Lead  Co.,  163  Cal.  84. 
124  Pac.  692,  1135,  Ann.  Cas.  1913B,  1267. 
Where  the  erection  of  a  dam  .in  oae  county 
which  when  complete  would  cause  damage 
to  real  property  in  another  county,  because 
of  the  diversion  of  waters,  the  action  should 
be  tried  in  the  latter  county  (Drtnkhouse  v. 
Spring  Valley  Waterworks,  80  Cal.  309,  22 
Pac.  252;  Last  Chance  Water  IMtch  Co.  v. 
Emigrant  Ditch  Co.,  129  Cal.  277,  61  Pac; 
960) ;  and  the  rule  applies  to  threatened  in- 
juries. It  was  held,  in  City  of  Marysville 
▼.  North  Bloomfleld  Gravel  M.  Co.,  66  Gal. 
343,  6  Pac.  507,  that  actions  to  enjoin  hy- 
draulic mining  in  this  state  could  be  main- 
tained in  any  county  along  the  river  carry- 
ing the  mines'  tailings,  where  the  damage  ac- 
crued. The  question  is  discussed  in  Las 
Animas,  etc..  Land  Co.  v.  Fatjo,  9  Cal.  Aw>. 
818,  99  Pac.  393,  and  the  cases  cited. 

The  purport  of  Mr.  Nares'  affidavit  is  that 
past  observation  has  shown  that  the  flood 
crest  OK  Kings  river  has  not  readied  the 
San  Joaqnin  river  when  the  flood  crest  was 
on  the  latter  river.  Whether  the  alleged 
dama,  channels,  and  obstructions  erected  by 
defendants  to  turn  the  flood  waters  into  the 
San  Joaquin  rlv^  will  have  the  effect  al- 
leged in  the  complaint  Is  one  of  the  vital  is- 
sues In  the  case,  and  neither  Mr.  Nares  nor 
Mr.  Tellman  deposed  to  that  question.  Nei- 
ther of  these  affiants  showed  that  there  was 
any  injury  to  real  property  in  B^resno  coun- 
ty. Mr.  Teilman's  statement  was  that  the 
waters  that  are  caused  to  flow  north  "and 
empty  into  San  Joaquin  river"  flow  through 
Fish  or  Fresno  slough,  and  that  If  any  dam- 
age Is  caused  by  the  water  "passing  Into 
said  slough,"  It  is  caused  solely  and  only  to 
real  property  in  Fresno  county.  Mr.  Teilman 
is  silent  as  to  the  effect  of  the  water  after' 
It  has  passed  through  Fresno  slough  into  the 
San  Joaquin  river. 

Appellants  claim  that: 

"There  Is  no  allegation  in  the  complaint  as  to 
the  location  of  any  particular  lands  which  might 
be  injured  because  of  the  increased  flow  of  wa- 
ter in  the  San  Joaquin  river  caused  by  such  di- 
version. Although  the  action  wag  brought  in  the 
county  of  San  Joaquin,  the  complaint  is  silent 
as  to  whether  or  not  any  of  the  lands  affected 
or  to  be  affected  by  such  diversion  are  situated 
in  San  Joaquin  county." 

It  is  urged  also  that  there  is  nothing  In 
the  complaint  to  show  that  there  is  at  the 
present  time,  by  reason  of  the  maintenance 
of  said  obstruction,  any  present  interference 
with  the  rights  or  enjoyment  of  property 
situated  in  San  Joaquin  county. 

"Within  reasonable  limits,"  there  is  no  ques- 
tion, gays  Mr.  Wood,  "but  that  the  Legislature 
has  the  power  to  declare  certain  uses  of  proper- 
ty a  nuisance  and  such  use  thereupon  becomes 
a  nuisance  per  se."  2  Wood  on  Nuisance,  I 
763, 
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The  LegiRlatnre  has,  within  Its  undoubt- 
ed power,  declared  the  acts  complained  of 
to  be  a  public  nuisance,  and  such  acts  con- 
stitute a  nuisance  per  se.  Nuisances  per  se 
are  so  re^rded.  because  no  proof  Is  requir- 
ed, beyond  the  actual  fact  of  their  existence, 
to  establish  the  nuisance.  No  ill  effects  need 
be  proved.  2  Wood  on  Nuisance,  {  569.  And 
all  parties  to  a  nuisance  per  se,  he  who  cr^ 
ates  it  and  he  who  maintains  it,  are  respon- 
sible for  Its  effect,  without  limitations  of 
condition  or  time.  Thornton  v.  Dow,  60 
Wash.  622,  111  Pac.  899,  903,  32  L.  B.  A.  (N. 
S.)  968. 

Equity  will  interfere  by  injunction  to  pre- 
vent threatened  Injury,  where  acts  which 
create  a  public  nuisanoe  are  about  to  be 
committed,  causing  also  an  inevitable  pri- 
vate and  special  Injury  to  the  complainant 
(Walker  t.  Sbepardson,  2  Wis.  384,  60  Am. 
Dec.  423);  and  the  rule  applies  equally 
where  the  threatened  Injury  is  to  the  pub- 
lic and  the  people  are  the  complainants. 

[4]  We  do  not  think  it  was  necessary  to 
allege  that  some  specific  subdivision  or  tract 
of  land  situated  In  San  Joaquin  county  was 
injured,  nor  that  the  alleged  Injury  Airas  im- 
mediately present,  for  relief  will  be  award- 
ed when  the  danger  is  apparent  or  tlie  mis- 
chief already  don& 

We  think  the  averments  of  the  complaint 
are  sufficient  to  warrant  the  inference  that 
the  "low-lying  lands"  referred  to  as  situated 
al<»g  the  shores  of  the  San  Joaquin  river 
throughout  its  length'  where  it  passes  through 
the  counties  mentioned,  including  San  Joa- 
quin county,  are  directly  threatened  with  the 
injury  complained  of,  and  that  these  lands 
are  within  the  jurisdiction  of  the  board  of 
reclamation,  and  are  made  the  subject  of 
its  care  and  protection.  The  scheme  of 
reclamation  contemplated  by  the  act  is  of 
state-wide  concern  as  well  as  of  great  im- 
portance to  the  territory  immediately  in- 
terested. The  effect  of  the  dams,  channels, 
and  other  means  of  diversion  of  the  water  of 
Kings  river  is  distinctly  pointed  out,  and  it 
is  shown  that  such  diversion  will  raise  the 
water  plane  of  the  Son  Joaquin  river 
throughout  its  course  in  the  San  Joaquin 
Valley;  that  from  25,000  to  30,000  cubic 
second  feet  of  water  will  be  added  to  the 
channel  of  the  San  Joaquin  river,  raising  Its 
water  surface  from  8  tQ  15  feet  in  eleva- 
tion; that  said  obstructicms  have  Impaired, 
and  will  continue  to  impair  and  destroy,  a 
great  portion  of  the  reclamation  works  along 
said  river  and  hare  made,  and  wUl  continue 
to  make,  it  more  difficult  and  expensive  to 
reclaim  portions  of  land  along  said  river  as 
in  the  complaint  fully  described. 

[5]  Inasmuch  as  the  affidavits  submitted 
with  the  motion  fall  to  show  injury  to  any 
lands  in  Fresno  county,  and  inasmuch  as  we 
think  it  fairly  appears  that  lands  situated  in 
San  Joaquin  county  have  been  injured  and 


are  threatened  with  forOier  Injury,  w»  fbink 
the'  motion  was  rightly  denied.  If,  however, 
the  complaint,  or  the  affidavits,  show  injury 
also  in  Fresno  county  the  trial  may  be  had  in 
either  county  where  Injury  has  resulted  or 
will  result  "Where  ttte  real  property  is  sit- 
uated partly  in  one  county  and  partly  in  an- 
other, the  plaintiff  may  select  either  of  the 
counties,  and  the  county  so  selected  is  the 
proper  county  for  the  trial  of  sacb;  action." 
Code  Civ.  Proa,  sec  392. 
The  order  is  affirmed. 

We  concur:    BUKNKTI,  J,;   HART,  J. 


DIESTEIiHORST   v.    INDUSTEIAI/  ACCI- 
DENT COMMISSION  OF  CALI- 
FORNIA et  aL    (Civ.  1604.) 

(District  Court  of  Aopeal,  Third  District,  Cal- 
ifornia.    Feb.  10,  1917.) 

1.  Uasteb  AND  Sebvakt  «=s>380— Wobkmen's 
Compensation  Act— "Sekiods  and  Wiix- 

FUI.  MiSCONDtrCT." 

"Serious  and  willful"  misconduct  means  the 
same  as  willful  misconduct,  since  any  willful 
misconduct  that  leads  to  death  or  great  bodily 
injury  must  necessarily  be  serious. 

2.  Masteb  and  Sebvant  «=>380— Wobbscen's 
cokpknbation  act — right  to  compensa- 
TION—"WlULFUI,  Misconducjt"— MiNOB  Em- 
PLOTfiS. 

Where  a  minor  employed  about  machinery 
had  been  instructed  not  to  oil  it  while  in  motion, 
but  thoughtiesaly,  after  the  power  had  been  shut 
off  and  while  the  machine  was  moving  of  its  own  * 
momentum,  oiled  it,  and  was  injured,  be  was 
not  chargeable  with  "willful  misconduct." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Willful 
Misconduct] 

3.  Master  and  Sebvant  @=:>405(1)  —  Wobk- 
men's  Compensation  Act— Riqht  to  Com- 
pensation —  WnxFCX  Misconduct— MiNOB 
Employes. 

Evidence  held  to  show  that  minor's  disobe- 
dience to  order  was  thoughtless,  and  not  the  re- 
sult of  willful  misconduct. 

Proceedings  by  Bert  Bollinger,  employ^ 
for  compensation,  opposed  by  William  Dles- 
telhorst,  employer.  On  application  by  the 
employer  for  writ  of  review  for  annulment 
of  the  award  by  the  Industrial  Accldeijt  Com- 
mission and  others.  Writ  discharged,  and 
award  afflrmed- 

Dean  &  Carter,  of  Bedding,  and  Thos.  B. 
Dozier  and  Eric  Q.  Scudder,  both  of  San 
Fran-.dsco,  for  petitioner.  Christopher  M. 
Bradley,  of  San  Francisco,  for  respondents. 

BURNETT,  J.  Petitioner  seeks  the  annul- 
ment of  an  award  made  by  said  Commission 
to  said  applicant  for  an  injury  received  by 
the  latter  whUe  employed  by  the  petitioner 
to  act  as  a  general  helper  around  a  gold  dredg- 
er. It  is  claimed  that  the  accident  was  due 
to  the  "willful  misconduct  of  said  Bert  Bol- 
linger, and  therefore  the  Commission  was 
without  jurisdiction  to  make  the  .award."  It 
is  admitted  that  If  no  other  rational  conclu- 
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alon  as  to  the  attributable  caoae  of  the  ac<d- 
dent  can  be  drawn  from  the  evidence,  then, 
In  the  exercise  of  its  statutory  authority,  the 
court  Ebonld  vacate  and  annul  said  award. 
It  Is,  however,  the  claim  of  respondents  that 
there  is  sufficient  Justification  for  the  finding 
that  the  injury  was  not  due  to  the  willfnl 
misconduct  of  the  applicant  and  that  the 
Commission  therefore  cannot  be  properly 
chargeable  with  an  adjudication  In  excess  of 
its  legal  authority. 

Indeed,  the  attack  and  the  defense  relate, 
not  only  to  ttie  evidence,  but  to  the  sutfldency 
of  the  finding  Itself  to  support  the  conclusion 
of  the  Commission.  It  is  the  contention  of 
petitioner  that  the  facts  found  are  compatible 
only  with  the  position  that  the  applicant  was 
guilty  of  willful  misconduct,  and  that  peti- 
tioner is  therefore  not  liable  under  the  Work- 
men's Compensatl(m  Act^ 

We  are  asked  to  set  aside  the  award  by 
reason  of  the  following  finding: 

"That  i>revious  to  said  Injury  said  employ^ 
had  been  instructed  by  his  employer  on  two  oc- 
casions not  to  oU  the  said  machinery  while  the 
same  was  in  motion,  and  had  been  warned  of  the 
danger  of  so  doling;  that  at  the  time  of  the  in- 
jury the  motive  power  of  tlic  machinery  had 
been  shut  off,  and  after  so  shutting  off  the  pow- 
er, the  machinery  continues  to  move  for  15  min- 
otes  by  its  own  momentum,  and  while  well  know- 
ing the  said  instructions  and  the  danger  of  their 
violation,  but  for  the  purpose  of  saving  the  time 
necessary  to  wait  for  the  machinery  to  stop, 
said  employe,  without  waiting  until  the  machin- 
ery bad  stopped,  thoughtlessly  and  without  at 
the  time  being  mindful  of  said  instructions,  at- 
tempted to  oil  the  same,  and  in  so  doing,  sustain- 
ed the  injury  as  above  set  forth ;  that  by  reason 
of  the  extreme  youth  of  said  employ^  and  his 
consequent  lack  of  mature  judgment  and  dis- 
cretion, and  for  the  further  reason  that  the  said 
act  of  the  employ^  was  with  the  sole  motive  and 
for  the  sole  purpose  of  saving  time,  and  to  that 
extent  in  tiie  interest  of  the  employer,  the  act  of 
the  employ^  in  violating  bis  instructions  as 
aforesaid  was  negligent,  but  was  not  an  act  of 
willful  miscondtict.  and  the  said  injury  was  not 
caused  by  the  willful  misconduct  of  the  em- 
ploye." 

It  Is  the  contention  of  petitioner  that  a  vio- 
lation of  such  reasonable  directions  consti- 
tutes in  itself  willful  misconduct,  and  that  It 
is  not  condoned  or  mitigated  by  the  excuse  or 
apology  contained  in  said  finding.  He 
claims: 

"That  the  cases  from  all  jurisdictions  uniform- 
ly hold  that  the  breach  of  an  express  rule  or 
order,  particularly  if  made  expressly  for  the 
safety  of  an  employe,  constitutes  serious  or  will- 
ful misconduct  within  the  meaning  of  Work- 
men's Compensation  Acts." 

He  cites  a  large  number  of  cases,  beginning 
with  Scotland.  Of  these,  it  is  asserted  that 
two  are  practically  on  all  fours  with  the  case 
at  bar.  Both  Involved  minors,  and  the  in- 
juries were  occasioned  by  disobedience  of 
rules.  The  first  is  Powell  v.  Lanarkshire 
Steel  Co.,  Ud.,  6  Sc.  Sess.  Cas.  (5th  Series) 
108»  (1904).  Therein  the  father  of  Patrick 
Joseph  Powell,  a  minor,  claimed  compensa- 
tion for  the  death  of  said  minor  under  tfie 
Compensation  Act  of  1897.  At  the  time  of  his 
death  be  was  15  years  of  age  (the  .same  aa 


applicant  herein).  He  was  employed  In  a 
rolling  mill,  and  was  allowed  certain  inter- 
vals for  resting.  During  sudi  tin  Interval  the 
deceased  and  some  other  boys  of  about  the 
same  age,  who  were  also  employed  in  the  mill, 
started  to  play  on  some  wagons  on  an  Inclin- 
ed track.  One  of  the  wagons  started  down 
the  incline,  and  the  deceased,  in  an  attempt 
to  stop  it,  was  thrown  beneath  the  wheels 
and  met  his  death.  The  boys,  including  the 
deceased,  had  been  instructed  not  to  play 
about  the  wagons.  Lord  Trayner,  In  his  de- 
cision, said: 

"The  defenders  had  given  this  boy  and  others 
like  him  positive  instructions  that  they  were 
not  to  go  across  the  line  of  rails  or  near  the 
vragons.  They  had  been  repeatedly  warned 
against  doing  so  for  fear  of  accident,  and  they 
knew  that  in  doing  so  they  were  doing  wrong. 
I  cannot  figure  anything  more  serious  or  willful 
than  positive-  and  intentional  disobedience  to  a 
strict  and  positive  order.  That  is  the  character 
of  the  case,  and  I  must  hold  accordingly." 

The  other  is  Fanny  Callahan  v.  Blaxwell,  2 
Sc.  Sess.  Cas.  (5th  Series)  420.  Therein 
Fanny  Callahan,  a  yotmg  girl,  was  employed 
on  a  steam  thresher  to  unbind  and  hand 
sheaves  to  the  miUman  which  he  put  through 
an  oi>ening  into  the  mill.  She  bad  been  in- 
structed to  remain  at  her  place,  and  had  been 
warned  of  the  danger  of  moving  about  The 
millman  had  occasion  to  go  beneath  the 
thresher  to  remove  an  obstruction,  whereup- 
on Fanny  attempted  to  step  across  the  open- 
ing for  the  purpose  of  speaking  to  another 
girl  aa  the  other  side  of  the  opening.  In 
crossing  the  opening,  her  foot  slipped  and  was 
caught  by  the  revolving  drum,  and  her  right 
leg  was  taken  off  below  the  knee.  One  ques- 
tion presented  to  the  appellate  court  was 
whether  her  conduct  in  leaving  her  place  and 
attempting  to  step  across  the  opening  in  Che 
machine' amounted  to  serious  and  willfnl  mla- 
c<Miduct  on  her  part  In  the  sense  of  the  Wort- 
men's  Compensation  Act.  It  was  held  that 
she  was  so  chargeable,  it  being  stated  In  the 
oplnlcm: 

"I  do  not  think  that  there  can  be  a  more  dis- 
tinct case  of  willful  misconduct  than  one  in 
which  a  person  is  injured  in  consequence  of 
having  disobeyed  a  specific  order,  such  as  that 
given  here,  and  which  was  given  in  order  to 
insure  her  safety." 

Kfany  cases,  also,  from  other  British  Juris- 
dictions are  cited,  of  which  we  may  refer  to 
Best  v.  rx)ndon  &  Southwestern  Railroad 
Company  (1907),  A.  O.  209,  8  Ann.  Gas.  1, 
which  went  to  the  House  of  Lords.  In  that 
case,  an  engine  driver,  becatisc  his  train  was 
late,  left  the  foot  plate  of  bis  engine  while  In 
motion  and  mounted  the  coal  on  the  tender. 
In  violation  of  a  rule,  of  the  company,  that 
"englnemen  and  firemen  must  not  leave  the 
foot  plate  of  their  engine  while  the  latter  la 
In  motion."  He  was  killed  by  being  struck 
by  a  bridge.  It  was  claimed  at  Che  trial  of 
the  claim  for  compensation  that  the  driver's 
object  was  to  try  and  find  better  coal  In  or- 
der to  make  np  the  lost  time.  In  the  deci- 
sion, tbe  Lord  Chancellor  (Loreb^m)  said: 
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"This  unfortunate  man  broke  this  rule,  which 
certainly  is  a  very  serious  rule.  There  was  evi- 
dence that  he  knew  of  its  existence,  and  that  be 
knowingly  and  willfully  acted  in  defiance  of  it. 
It  was  a  rule  to  save  life  and  to  prevent  danger, 
both  to  the  public  and  to  the  servants  of  the 
company." 

In  the  same  decision  Lord  Atkinson  said: 
"I  do  not  attempt  to  define  what  'willful  mis- 
conduct' is,  nor  to  express  any  opinion  which  I 
might  be  unable  to  retract  on  further  consider- 
ation, but  it  would  fippear  to  me,  I  confess,  that 
if  a  man  breaks  a  rule,  knowing  at  the  time 
that  he  is  breaking  it,  and  is  not  compelled  to 
break  it  by  some  superior  power  which  he  can- 
not resist,  he  is  guilty  of  a  willful  breach  of  it." 

Coming  nearer  home,  it  is  the  opinion  ot 
petitioner  that  we  have  In  this  state  two  de- 
cisions that  Tirtnally  govern  this,  that  is, 
Paciflc  Coast  Casualty  Co.  v.  Pillsbory  et  al., 
162  Pac.  1040,  and  Great  Western  Power 
Co.  V.  PlUabury,  170  Cal.  180,  149  Pac.  35. 
In  the  first  of  these,  an  errand  boy  in  the 
employ  of  a  millinery  company  in  San  Fran- 
cisco had  been  expressly  warned  not  to  ride 
In  or  attempt  to  operate  the  freight  elevators 
in  the  building  occupied  by  his  «nployer. 
Notices  to  the  same  effect  were  also  conspicu- 
ously posted  near  the  entrances  of  the 
freight  elevators.  Said  errand  boy,  upon  re- 
turning from  an  errand,  attempted  to  ascend 
by  way  of  one  of  the  freight  elevators  to  the 
floor  where  his  employer  had .  his  place  of 
business,  and,  in  so  doing,  to  operate  the 
elevator  himself.  The  boy  was  killed,  and 
compensation  was  sought  for  his  death.  The 
Industrial  Accident  Commission  made  find- 
ings "that  the  deceased  and  other  employ^ 
of  the  defendant  frequently  operated  said 
Fifth  street  elevator  by  themselves  vrltbout 
reproof  or  discipline  by  said  defendant," 
and  "ttiat  the  signs  placed  by  the  owners  of 
said  building  upon  the  doors  of  the  elevators 
were  habitually  disregarded  without  protest," 
and  furthermore,  "that  the  protection  of  Its 
employes  from  serious  bodily  injury  or  death 
in  connection  with  the  operation  of  such  ele- 
vators was  not  made  plain  to  them  nor  to 
Cassell  [the  deceased]  in  a  manner  suited  to 
the  intelligence  of  a  person  of  his  age,"  and 
therefore  compensation  was  allowed.  It  was 
decided  by  the  District  Court  of  Appeal  for 
the  First  District  that  there  was  no  evidence 
to  supitort  these  findings,  and  the  award  was 
accordingly  annulled.  In  denying  the  peti- 
tion for  rehearing  the  court  said: 

"We  are  of  the  opinion  that  the  undisputed 
evidence  in  the  case  showed  that  the  deceased 
bad  been  expressly  warned  not  to  ride  in,  or 
attempt  to  operate,  the  freight  elevators  in  the 
building  in  which  he  met  his  death,  under  pen- 
alty of  discharge,  and  that  notices  were  posted 
at,  or  near,  the  entrance  of  such  elevators  of 
similar  import,  and  that  the  disregard  of  such 
warning  by  the  employ^  must,  in  the  absence 
of  evidence  mitigating  such  disobedience,  be  held 
to  constitute  such  willful  misconduct  as  would 
prevent  a  recovery  before  the  Commission, 
where,  as  In  the  instant  case,  there  is  no  evi- 
dence tending  to  show  that  the  disregard  of  its 
warnings,  orders,  and  notices  was  condoned 
by  the  employer." 

In  the  Great  Western  Power  Case,  supra, 
the  award  by  the  Commission  was  annulled 


by  the  Supreme  Conrt  by  reason  of  the  will- 
ful misconduct  of  deceased,  Mayfl^d,  who 
bad  been  employed  as  a  unaman  by  said 
company.  The  company  had  issued  orders 
tbat  employ^  should  not  work  on  poles  car- 
rying live  wires  without  using  rubber  gloves 
provided  by  the  company.  It  was  not  shown 
that  Mayfleld  did  not  know  or  understand 
this  rule.  On  the  day  of  the  accident,  May- 
fleld ascended  a  pole  to  cat  a  wire  without 
taking  his  gloves,  and  he  received  a  shock 
which  caused  his  death.  In  discussing  the 
meaning  of  the  term  "willful  misconduct" 
the  Supreme  Court  declared: 

"But  it  cannot  be  doubted  that  a  workman 
who  violates  a  reasonable  rule  made  for  his  own 
protection  from  serious  bodily  injury  or  death 
18  guilty  of  misconduct,  and  tbat  where  the 
workman  deliberately  violates  the  rule,  with 
knowledge  of  its  existence  and  of  the  dangers  ac- 
companying its  violation,  he  is  guilty  of  willful 
misconduct." 

It  was  held  that  the  evidence  showed  a 
deliberate  violation  of  the  rule,  and  hence 
the  annulment 

It  must  be  conceded  that  petitioner  makes 
a  strong  and  persuasive  argument,  buttress- 
ed as  it  Is  by  an  Imposing  array  of  author- 
ities. On  the  other  hand,  the  contention 
of  respondents  is  entitled  to  serious  consid- 
eration. It  is  claimed  that  the  defense  of 
willful  misconduct  is  an  affirmative  defense 
in  the  nature  of  a  penal  provision  forfeiting 
compensation  for  willful  wrongdoing,  that 
the  burden  of  proof  is  upon  the  employer  to 
establish  this  defense,  and  that  it  was  not 
established  in  the  present  case  by  reason  of 
the  failure  of  the  employer  to  prove  the  nec- 
essary element  of  willfulness.  In  amplify- 
ing their  position,  respondents  indulge  in  an 
interesting  historical  review  of  the  common 
law  and  of  the  statutes  culminating  in  the 
workmen's  compensation  acts  as  they  relate 
to  the  redress  for  injuries  afforded  to  the 
empl<9&  The  dissimilarity  between  the  com- 
mon-law remedy  and  that  under  the  modern 
legislation  is  pointed  out,  and  it  is  declared 
that  under  the  system  of  workmen's  compen- 
sation acts  now  adopted  in  California  and  in 
approximately  35  states  of  the  Union,  the 
industry  is  made  to  carry  the  cost  of  inju- 
ries sustained  by  its  employes  in  the  course 
of  its  operation,  without  regard  to  the  fault 
of  either  the  employer  or  employ^.  Or,  as 
stated  by  the  Supreme  Court  of  Montana  in 
Lewis  &  Clark  County  v.  Industrial  Ace. 
Board  of  Montana,  62  Mont  6,  166  Pac.  268, 
L.  R.  A.  1916D,  628: 

"Liability  and  compensation  statutes  cannot  be 
grouped  together,  since  they  are  the  antipodes 
of  labor  legislation,  having  their  foundation  in 
essentially  different  social  and  economic  ideas ; 
the  llabihty  statutes  being  intended  to  limit  the 
defenses  of  the  master,  and  the  compensation 
statutes  to  provide  compensation  for  the  work- 
man regardless  of  negligence  of  master,  fellow 
servant,  or  himself." 

.Attention  Is  then  called  to  a  peculiar  provi- 
sion of  the  California  act  and  of  some  of  the 
other  states,  penalizing,  so  It  is  claimed,  the 
employer  or  employ^,  as  the  case  may  be. 
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for  wanton  and  Int^itlonally  evil  condnct, 
as  provided  in  section  12b  and  section  12a 
(3)  of  our  statute  (Stats.  1913,  p.  2S3),  and  It 
is  claimed  tbat  this  provision  as  to  the  em- 
ploy£  was  not  Intended  as  a  substitute  for 
contributory  negligence,  and  It  should  not 
be  so  construed,  but  should  be  regarded  In 
the  spirit  of  section  21  of  article  20  of  the 
Constitution,  authorizing  the  Legislature  by 
appropriate  enactment  to  "create  and  en- 
force a  liability  on  the  part  of  all  employers 
to  compensate  their  employes  for  any  Inju- 
ly  [sostalned]  by  the  said  employes  •  •  • 
irrespective  of  the  fault  of  either  party." 
To  give  efTect  to  this  provision  and  the  ob- 
vious purpose  of  the  said  Compensation  Act, 
it  is  claimed  that  the  misconduct  which 
would  defeat  the  right  of  the  employ^  to 
compensation  must  be  more  than  even  gross 
contribatory  negligence,  in  fact,  must  be  the 
violation  of  reasonable  rules  or  the  doing 
of  an  extremely  hazardous  act  which,  under 
the  common  law,  would  amount  to  a  breach 
of  the  duty  owed  to  the  employer,  and,  in 
addition,  must  be  accompanied  by  a  will- 
fulness of  Intent  or  wrong  motive  amounting 
to  a  mens  rea.  It  is  insisted  that  this  is  de- 
manded by  the  language  and  spirit  of  the 
Compensation  Act,  and  Is  supported  by  the 
decisions  of  this  state  and  of  other  Jnrisdlc- 

tiODS. 

Among  the  decisions  cited  from  foreign  Ju- 
risdictions is  Jensen  v.  Bowen  Bros.  &  Co., 
Ct.  of  Abr.  of  New  Zealand,  Canterbury  Ind. 
DUt.  (1909),  voL  8,  Decisions  under  the  WorJi- 
men's  Compensation  for  Accident  Act,  49, 
aO,  wherein  it  is  said: 

"The  question  of  serious  and  willful  miscon- 
duct is  one  of  fact  to  be  determined  on  the  cir- 
cumstances of  each  case.  In  dealing  with  the 
question  the  court  is  not  bound  to  treat  every 
violation  by  a  worker  of  a  rule  in  force  in  the 
factory  or  works  as  amounting  necessarily  to 
serious  and  willful  misconduct.  Whether  it  is 
so  or  not  depends  on  the  nature  of  the  rule  and 
the  circumstances  in  which  the  violation  has  tak- 
en place." 

The  Supreme  Court  of  Massachusetts,  in 
the  Matter  of  Niclcerson,  218  Mass.  158,  105 
N.  B.  604,  Ann.  Cas.  1916A,  790,  declared 
that  "serions  and  willful  miscondnct,"  for 
the  consequences  of  which  the  employ^  is 
not  entitled  to  compensation,  under  the  Work- 
men's Compensation  Act  of  that  state,  "means 
more  than  even  gross  negligence,  and  re- 
sembles closely  the  wanton  or  reckless  mis- 
condnct wliich  renders  one  liable  to  a  tres- 
passer or  to  a  bare  licensee,"  and  It  was 
held  that: 

"Where  an  employ^,  engaged  in  cleaning  and 
painting,  began  work  around  a  moving  shaft 
shortly  before  noon,  although  he  had  been  or- 
dered to  do  tbat  work  dnnng  the  noon  hour, 
while  the  machinery  wag  stopped,  his  disobe- 
dience was  a  thoughtless  act  on  the  spur  of  the 
moment,  rather  than  deliberate  disobedience, 
and  does  not  deprive  his  dependent  of  compensa- 
tion under  [said]  act." 

In  tbat  case,  it  seems  that  the  deceased, 
less  than  half  an  hour  before  he  was  killed, 
was  told  by  the  superintendent  to  do  the 


work  at  the  noon  boor,  and  yet  the  court 
said: 

"Tile  fact  that  the  injury  was  occasioned  by 
the  employe's  disobedience  to  an  order  is  not 
decisive  against  him.  To  have  that  effect,  the 
disobedience  must  have  l>een  wilUul,  or,  as  was 
said  by  Lord  Loreburn.  in  Johnson  v.  Marshall 
Sons  &  Co.,  Ltd.  (1906),  A.  G.  409,  411,  'deUb- 
erate,  not  merely  a  thoughtless  act  on  the  spur 
of  the  moment.' 

It  is  asserted  that  the  same  rule  is  rec- 
ognized by  our  Supreme  Court  in  the  quo- 
tation hereinbefore  made  from  170  Cal.  180, 
149  Pac.  35,  where  willful  mlsoonduct  is  de- 
8crit>ed  as  the  deliberate  violation  of  a  rea- 
sonable rule  made  for  the  workman's  beueflt, 
where  he  has  knowledge  of  its  existence  and 
of  the  dangers  accompanying  its  violation. 

As  to  the  two  cases  from  this  state  cited 
by  petitioner,  respondents  find  substantial 
disparity  with  this.  It  Is  pointed  out  that  in 
the  Pacific  Coast  Casualty  Company  Case 
the  young  employ^  was  killed  In  the  acci- 
dent, and  it  was  impossible  to  discover  his 
exact  mental  state  in  violating  the  rule,  that 
is,  whether  It  was  willful  disobedience  or  the 
result  of  an  inadvertence,  and  In  the  absence 
of  testimony  on  that  point,  the  court  natu- 
rally, from  the  bare  fact  of  disobedi^ice, 
drew  the  Inference  that  it  was  deliberate  and 
willful.  This,  probably,  was  what  the  court 
had  in  mind  in  its  opinion  denying  the  peti- 
tion for  rehearing  when  it  referred  to  the 
"absence  of  mitigating  circumstances."  Here- 
in there  is  express  testimony,  negativing  the 
willfulness  which  overcomes  any  inference 
drawn  from  the  bare  fact  of  disobedience. 

In  the  Mayfleld  Case,  supra,  170  Cal.  180, 
149  Pac.  35,  there  was  not  only  an  absence  of 
testimony  tending  affirmatively  to  establish 
inadvertence,  but  there  was,  in  addition,  tes- 
timony that  the  deceased  had  been  warned, 
within  a  few  hours  before  his  death,  of  the 
danger  of  not  wearing  gloves,  which  was  suf- 
ficient to  establish  willfulness.  Mayfield 
was,  moreover,  a  man  of  mature  years. 

As  to  the  cases  from  foreign  jurisdictions 
cited  by  petitioner  no  specific  attention  is 
paid  to  them  by  respondents.  However,  the 
most  important  ones  appear  for  the  first  time 
in  the  reply  brief  of  petitioner,  it  being  stat- 
ed therein  that: 

"Since  receiving  respondents'  reply  brief  we 
have  been  to  some  trouble  to  look  up  the  cases 
under  workmen's  compensation  acts  interpreting 
or  defining  'willful  misconduct,'  and  have  found 
that  most  of  said  cases  originated  in  the  courts 
of  Great  Britain." 

It  would  have  been  more  satisfactory  if 
petitioner  had  taken  the  trouble  to  do  that 
before  filing  his  opening  brief.  We  cannot 
undertake  to  examine  these  cases  In  detail. 
Most  of  them,  we  may  say,  involved  adults 
and  accidents  under  circumstances  leading 
necessarily  to  the  conclusion  that  there  was 
willful  violation  of  reasonable  rules  for  the 
safety  of  the  workmen. 

[1]  Again,  while  some  of  the  cases  called 
for  a  consideration  of  "serious  and  willful 
misconduct,"  it  is  apparent  that  the  word 
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"aerious"  ad^e^  nothing  to  the  gravity  of  the 
conduct.  Any  willful  misconduct  that  leads 
to  death  or  great  bodily  Injury  must  neces- 
sarily be  serious. 

In  reference  to  the  Powell  Case,  from  Scot- 
land, It  is  apparent  that  the  decision  Is  based 
upon  two  grounds:  First,  that  the  accident 
did  not  arise  "out  of  the  employment"  of  the 
deceased ;  and,  second,  that  he  was  guilty  of 
deliberate  and  Intentional  wrongdoing  when 
he  went  to  a  place  where  he  had  no  right  to 
be  and  placed  himself  in  a  dangerous  position 
against  which  he  had  been  warned. 

The  Fanny  Callahan  Case  was  decided 
upon  the  same  grounds. 

[2]  In  all  these  cases  holding  that  the  vic- 
tim of  the  accident  was  chargeable  with 
willful  misconduct,  It  seems  to  have  been  as- 
sumed that  the  violation  of  the  rule  was  In- 
tentional and  deliberate,  and,  as  far  as  we 
are  advised,  there  was  no  attempt  to  excuse 
it  on  the  ground  of  Inadvertence  or  thought- 
lessness. The  violation  of  a  rule  known  to 
the  party  would,  of  course,  raise  the  pre- 
sumption that  it  was  done  deliberately  and 
Intentionally,  but  U  It  not  a  disputable  pre- 
sumption? May  not  a  person,  although 
guilty  of  an  infraction  of  an  order  given  for 
his  protection,  show  that  at  the  time  he  was 
unmindful  of  the  order,  and  that  his  act  was 
the  result  of  Inattention  and  thoughtlessness 
and  without  any  real  purpose  to  be  contuma- 
cious? Petitioner  contends  that  to  permit 
this  course  would  open  the  door  to  fraud  and 
perjury.  In  some  cases,  no  doubt,  such 
would  be  the  effect,  but  these  evils  will  never 
be  entirely  avoided  In  the  attempt  to  admin- 
ister justice  through  human  Instrumentali- 
ties. But  the  objection  goes  rather  to  the 
weight  and  effect  of  the  evidence  than  to  its 
ndmlsslbility.  When  the  person  violates  a 
known  rule,  it  should  be  held  ordinarily  that 
he  does  It  deliberately,  but  we  do  not  think 
that  the  door  should  be  closed  entirely  against 
the  inquiry  whether  it  may  not  have  been 
the  result  of  thoughtlessness  and  inadvert- 
ence, at  least  in  the  case  of  a  mere  child. 
Where  a  minor  is  Involved  why  should  not 
the  same  consideration  be  shown  as  in  the 
ordinary  action  for  damages  wherein  contrib- 
utory negligence  is  urged  as  a  defense?  Why 
should  not  tbe  distinction  be  recognized  that 
is  so  learnedly  pointed  out  In  the  case  of 
Maud  Guyer  v.  Sterling  Laundry  Co.,  171 
Cal.  761,  154  Pac.  1057?  Therein,  as  to  mi- 
nors, It  is  said : 

"Mentally,  a  tremendous  growth  must  take 
place,  •  •  •  before  knowledge  has  ripened 
into  wisdom  and  wisdom  coupled  with  experi- 
ence, has  developed  a  sound  and  sane  judgment. 
♦  ♦  •  Youth  is  ever  the  time  of  heedlessness, 
of  impulsiveness,  and  of  forgetfulness.    Lacking 


power  of  continuous  application  and  concentra- 
tion, it  will,  upon  the  other  hand,  center  its 
thought  for  a  brief  time  and  to  its  peril  upon 
one  matter  to  the  exclusion  of  all  else." 

With  this  well-known  characteristic  ot 
youth  In  view  why  should  It  be  thought  a 
strange  thing  that  a  boy  of  15  should  forget 
an  order  given  him,  and.  In  a  moment  of  for- 
getfulness, do  that  which  was  forbidden? 
And  acting  thus,  how  could  his  conduct  be 
justly  denominated  "willful  misconduct"? 
In  that  event  It  would  be,  properly  speaking, 
willful  misconduct  to  no  greater  degree  than 
if  he  did  the  act  In  the  absence  of  any  order. 
In  either  case  It  might  be,  and,  In  this  case 
It  would  be,  contributory  negligence  but  noth- 
ing more. 

It  is  probably  true,  as  contended,  that  the 
portion  of  the  finding  as  to  oiling  the  ma- 
chinery while  In  motion  In  order  to  save  time 
does  not  Indicate  a  sufficient  palliation  or 
excuse  for  his  conduct,  yet  it  is  at  least  op- 
posed to  the  idea  that  he  had  an  Intentional- 
ly disobedient  frame  of  mind,  and  Is  in  aid 
of  the  conclusion  that  there  was  an  absence 
of  willfulness. 

[3]  Looking  at  the  evidence,  we  find  suffi- 
cient support  for  the  inference  that  he  was 
not  Intentionally  and  deliberately  disobedi- 
ent. The  boy  himself,  when  asked:  "Were 
you  aware  at  the  time  that  you  were  violat- 
ing your  employer's  instructions?  Did  you 
know  and  think  at  the  time  that  you  were 
disobeying  orders?"  replied:  "No,  sir;  I 
didn't  think."  He  further  said  that  at  the 
time  he  did  not  remember  that  Dicstelhorst 
had  told  him  not  to  oil  the  machinery  while 
In  motion.  Indeed,  one  cannot  read  the  rec- 
ord without  obtaining  a  strong  impression 
of  the  candor  and  honesty  of  the  witness. 
He  was  anxious  to  save  time,  and  he  wanted 
to  get  out  as  much  dirt  as  possible.  He  was 
in  the  habit  of  oiling  right  after  lunch  before 
the  machinery  was  put  In  motion,  but  on 
this  occasion  he  started  It  In  obedience  to 
the  direction  of  petitioner,  or,  as  the  boy 
explained  it : 

"We  were  then  eating  dinner,  and  right  after 
dinner  Dicstelhorst  wanted  to  go  and  fix  a 
bridge  across  the  creek,  and  there  was  a  'jack* 
out  where  we  were  dredging,  and  he  said  to 
move  that,  and  I  started  up,  and  he  passed  the 
chain  around  it  and  moved  it,  and  I  shut  off  the 
power  and  went  to  oiling." 

We  think  from  these  considerations  that 
the  Commission  might  conclude  with  legal 
propriety  that  the  boy  was  not  chargeable 
with  such  willful  misconduct  as  to  deprive 
him  of  the  benefits  of  the  Compensation  Act 
and  the  writ  is  therefore  discharged,  and  the 
award  affirmed. 

We  concur:   CHIPMAN,  P,  J.;   HART,  J. 
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DILGER  V.  WHITTIER.     (Civ.  1616.) 
fDistrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  14,  1917.) 

1.  Highways  ®=>184f2)  —  In j why  to  Pedes- 
TBiAN— Evidence— SuFFiciENCT. 

In  an  action  for  personal  injuries  sustained 
by  a  child  when  struck  by  an  automobile,  which 
■was  diverted  from  the  roadway  by  reasMi  of  a 
collision  with  an  automobile  operated  by  defend- 
ant, evidence  held  to  justify  a  finding  that  the 
injury  was  due  solely  to  defendant's  negligence 
in  operating  his  car,  and  that  the  operator  of 
the  o^er  car  was  not  guilty  of  any  negligence 
which  contributed  to  plaintiff's  injury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  472.  473%.] 

2.  Appeal  and  Ekbor  <S=»1032(1)— Bubden  to 
Show  Pbejddiciai.  Ebbob. 

It  devolves  upon  an  appellant  to  show  prej- 
udicial error. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4047,.  4061.] 
a  Appeai,  and  Beboe  «=s»928(2)— Review— 

Pbesumptiohs. 
Where  the  instructions  are  omitted  from  the 
record  on  appeal,  the  appellate  court  must  pre- 
sume that  the  jury  was  properly  instructed  as 
to  the  law  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3750,  37^] 
4.  Evidence    i8=>474(8)— ^eed— Kwowledoe 

OF  Witness. 
As  the  objection  that  a  witness  who  testified 
as  to  the  speed  of  defendant's  car  had  not  seen 
the  car  in  sufficient  time  prior  to  the  collision 
to  enable  him  to  testify  on  the  subject  goes  to 
the  weight,  rather  than  to  the  competency,  of 
the  evidence,  and  as  such  testimony  differed  but 
little  from  that  offered  by  the  defendant  on  the 
same  subject,  its  admission  was  not  error. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  S  2202.] 
6.  Appeal  and  Ebbob  (S=s>1050(1)— Harmless 

Ebbob. 
Any  error  in  the  admission  in  evidence  of  the 
torn  clothes  of  .the  child,  and  testimony  as  to 
tears  and  rents  therein,  was  harmless  as  the  evi- 
dence did  not  tend  to  show  either  negligence  of 
defendant  or  injuries  to  the  child. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069,  41f53,  4157.] 

6.  New  Trial  i&=>8S—G&ounds— Discretion 

OF   CotTBT. 

As  no  facts  were  stated  from  which  the  trial 
court  could  determine  what  effort  the  sheriff  had 
made  to  serve  a  subpoena  upon  two  alleged  ma- 
terial witnesses  for  defendant,  and  it  was  not 
shown  that  the  defendant  placed  the  subpoena  in 
the  hands  of  the  sheriff  before  the  trial  was  com- 
menced, there  was  no  abuse  of  discretion  in  de- 
nying a  new  trial  upon  the  ground  of  surprise, 
which  ordinary  prudence  coiud  not  have  guard- 
ed against 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  THg.  t  176.] 

Appeal  from  Superior  Court,  Eern  County; 
J.  W.  Mabon,  Judge. 

Action  by  Florencla  Dllger,  a  minor,  by  W. 
J.  Dllger,  her  guardian  ad  litem,  against  C. 
F.  Whittier.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  motion  for  new  trial, 
defendant  appeals.    AflSrmed. 

Geo.  E.  Whitaker,  of  Bakersfleld,  for  ap- 
pellant. Rowen  Irwin,  of  Bakersfleld,  and 
Fred  L.  Seybolt,  of  San  Francisco,  for  re- 
spondent. 


SHAW,  J.  Thib  Is  an  actUn  brought  by 
plaintiff,  a  minbr  four  years  of  age,  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed while  playing  in  a  vacant  lot  adjoining 
her  father's  place  of  business,  as  a  result 
of  being  struck  by  an  automobile  driven  by 
one  Earl  Oldham,  which,  It  is  claimed,  was 
diverted  from  the  roadway  and  precipitated 
against  plaintiff  by  reason  of  colliding  with 
another  automobile  negligently  operated  by 
defendant.  The  case  was  tried  by  a  jury, 
which  rendered  a  verdict  for  plaintiff  in  the 
sum  of  $1,000,  for  which  Judgment  was  en- 
tered In  her  favor,  and  from  which,  and  an 
order  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

Appellant's  chief  contention  Is  that  the 
verdict  is  not  Justified  by  the  evidence.  In 
that  it  falls  to  show  tlmt  defendant  was 
guilty  of  any  negligence  in  operating  his  car, 
but  on  the  contrary,  shows  that  the  Injury 
sustained  was  due  to '  Oldham's  negligence. 
Not  only  is  the  evidence  touching  the  action 
of  both  Oldham  and  defendant  in  operating 
their  respective  cars  conflicting,  but  the  plat 
of  the  location  and  position  of  the  cars  used 
by  the  witnesses  In  testifying  is  not  before 
ns ;  hence  much  of  the  testimony  is  meaning- 
less. No  purpose  could  be,  served  by  an  ex- 
tended reference  to  the  conflicting  evidence. 
Suffice  it  to  say,  there  appears  to  be  testi- 
mony which  tended  to  show  and  which,  when 
illustrated  by  the  plat  In  connection  with 
which  it  was  given,  might,  and  therefore 
since  it  is  not  brought  up  we  must  assume 
that  it  did,  clearly  justify  the  Jury  in  finding 
that  the  Injury  was  due  solely  and  alone  to 
defendant's  negligence  In  operating  his  car. 

[1-3]  The  accident  occurred  in  the  unin- 
corporated town  of  Fellows,  in  Kern  county, 
through  which  a  highway,  known  as  the 
Midway  road,  extended  north  and  south. 
The  f&ther  of  the  plaintiff,  W.  J.  Dllger,  had 
a  place  of  business  on  the  east  side  of  this 
highway,  which,  between  the  sidewalks,  was 
some  47  feet  in  width.  Adjoining  Dllger"8 
place  of  business  on  the  north  were  two 
vacant  lots,  on  one  of  which,  and  next  to  the 
northwest  corner  of  her  father's  house,  plain- 
tiff was  playing.  Defendant  was  driving  a 
Cadillac  car  on  the  right-hand  side  of  this 
Iilghway,  going  in  a  southerly  direction  at  a 
speed  of  some  20  or  25  miles  per  hour,  and 
Oldham,  driving  a  Ford  car,  was  closely 
following  a  Santa  F8  car  going  northerly  and 
traveling  near  the  center  of  the  roadway. 
At  a  point  about  opposite  Dilger's  place,  de- 
fendant met  the  Santa  F6  car,  when.  Instead 
of  passing  it  to  the  right,  he  turned  to  the 
left  thereof,  and  when  clear  of  the  Santa  F€ 
car  met  the  one  driven  by  Oldham,  who, 
while  in  the  rear  of  and  close  to  the  Santa  Fe 
car,  was  nearer  to  the  sidewalk  on  his  right 
At  the  thne  it  appears  that  Oldham  was  trav- 
eling at  a  speed  of  5  miles  per  hour,  and, 
seeing  defendant  ai)proadiing  at  a  high  speed 
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Immediately  In  front  of  him  oa  the  wrong 
side  of  tbe  bighway,  tamed  sharply  to  the 
right,  toward  the  vacant  lot,  in  an  effort  to 
escape,  when  defendant's  car  collided  with 
the  side  of  the  B\>rd  machine,  projecting 
It  some  15  feet,  against  the  diild  on  tbe 
vacant  lot.  Presumably  the  Jury  concluded 
the  accident  would  not  have  occurred  had 
defendant  observed  the  law  of  the  road, 
which  required  him  to  pass  to  the  right  of 
the  Santa  F«  car.  On  the  other  hand,  Old- 
ham, since  he  was  (iterating  his  car  slowly 
on  tbe  side  of  the  street  to  which  he  was 
entitled,  was  not,  as  shown  by  the  record, 
guilty  of  any  negligence  which  contributed  to 
plaintiff's  injury.  It  devolves  upon  an  ap- 
pellant to  affirmatively  show  prejudicial  er- 
ror. Upon  the  record  presented  It  cannot  be 
said  there  is  an  absence  of  sufficient  evidence 
to  Justify  the  verdict  of  the  Jury,  which  we 
must  presume,  in  -the  absence  of  the  instruc- 
tions, copy  of  which  is  omitted  from  the  rec- 
ord, was  properly  instructed  as  to  the  law  ap- 
plicable to  the  case. 

[4]  Basing  his  claim  npon  the  fact  that  W. 
J.  Dilger's  view  of  defendant's  car  prior  to 
Its  colliding  with  that  of  Oldham  was  not 
of  saffldent  length  as  to  time  as  to  enable 
him  to  testify  upon  the  subject,  appellant  in- 
sists the  court  erred  in  permitting  him  to  tes- 
tify that  it  was  running  at  a  speed  of  20  to  25 
miles  per  hour.  In  our  opinion,  the  objection 
goes  to  the  weight  rather  than  to  the  compe- 
tency of  the  evidence,  which  differed  little,  if 
any,  from  evidence  upon  the  same  subject 
offered  by  defendant.  In  no  event  could  it 
have  affected  the  verdict. 

[6]  The  court,  over  defendant's  objection, 
permitted  plaintiff  to  Introduce  in  evidence 
the  torn  clothes  of  the  chUd,  and  to  testify  as 
to  tears  and  rents  therein.  While  the  evi- 
dence was  immaterial,  inasmuch  as  it  did  not 
tend  to  show  either  negligence  on  the  part  of 
defendant  or  injuries  to  the  child,  neverthe- 
less it  is  impossible  to  conceive  how  defend- 
ant could  have  been  prejudiced  by  the  ruling. 
Surely  the  dress  shown  to  have  rents  in  it 
was  not  calculated  to  appeal  to  the  passions 
of  the  Jury  to  such  an  extent  as  to  cause  it 
to  render  a  verdict  for  excessive  damages; 
nor  is  the  verdict  in  this  case,  when  the 
child's  injuries  are  considered,  subject  to 
such  objection. 

[I]  One  of  the  appellant's  grounds  of  mo- 
tion for  a  new  trial  was  surprise  which  or- 
dinary prudence  could  not  have  guarded 
against,  in  support  of  which  defendant  filed 
the  affidavit  of  his  attorney,  from  whidi  it 
appears  that  at  some  time— whether  before 
or  pending  the  trial  Is  not  shown — he  placed 
in  the  hands  of  the  sheriff  of  Kern  county 
for  service  a  subpoena  for  Elarl  Oldham  and 
one  Malt  Smith,  both  of  whom,  It  was  claim- 
ed, would  give  material  testimony  in  favor 
of  the  defendant:  that  diligent  search  was 
made  t^  said  sheriff  for  said  witnesses,  with- 


out success.  No  facts  are  stated  from  which 
the  court  could  determine  what  effort  the 
sheriff  made  to  serve  the  subpoena,  and  from 
aught  that  Is  shown  tp  the  ccnitraiy,  defend- 
ant did  not  place  the  subpoena  in  the  hands 
of  the  sheriff  with  instructions  to  serve  it 
until  the  trial  was  commenced.  It  cannot  be 
said  there  was  any  abuse  of  discretion  on  the 
part  of  the  court  in  denying  the  motion  up- 
on such  ground. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    CONREY,  P.  J.;  JAMBS,  J. 


HAMMOND  V.   PACIFIC  EI/EOTEIO  BY. 

CO.    (Civ.  2205.) 
(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.   Feb.  8,  1917.) 

1.  Street  IIailboads  ®=>08(6)— Accidents  on 
Tracks— Duty  to  Pedestrians. 

The  duty  of  a  pedestrian  in  crossing  a  city 
street  is  to  use  ordinary  care  with  regard  to 
street  cars,  which  is  the  degree  of  care  which 
people  of  ordinary  prudent  habits  would  reason- 
ably be  expected  to  exercise  under  the  circum- 
stances of  a  given  case,  and  the  mle  governing 
the  duty  of  a  pedestrian  about  to  cross  a  steam 
railroad  or  an  interurban  elecbric  railroad  in  tbe 
country  does  not  apply  to  city  streets  "in  all  its 
strictness." 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  207.] 

2.  Street  Railroads  <S=>114(13)— Accidents 
ON    Tracks— Actions — Evidence— Suffi- 

CIENOT. 

In  action  for  damages  for  personal  injuries 
received  by  plaintiff  when  hit  by  defendant's 
street  car,  in  which  negligence  of  defendant  was 
established,  evidence  held  to  support  a  jury  find- 
ing that  plaintiff  was  not  guilty  of  contributory 
negligence. 

[E!d.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  J  248.] 

3.  Trial   <S=»2eO(8i)— Personal   Injubt— In- 
structions. 

The  rule  stated  in  a  requested  instruction, 
that  a  person  alighting  from  a  car  and  intending 
to  cross  the  street  behind  the  same  is  charged 
with  the  duty  of  exercising  ordinary  care  to 
look  and  listen  for  approaching  cars  before  at- 
tempting' to  cross,  and  is  charged  with  the  duty 
of  tceepmg  up  the  exercise  of  ordinary  care  in 
lootcing  and  listening  for  approaching  danger  un- 
til the  last  moment,  before  passmg  from  a 
place  of  safety  to  one  of  danger,  and  that  the 
omission  of  such  ordinary  care  constitutes  neg- 
ligence, and  if  thereby  plaintiff  contributes  di- 
rectly or  proximately  to  the  injury  she  cannot 
recover,  was  sufficiently  and  correctly  stated  in 
an  instruction  that  the  motorman  in  charge  of  a 
car  has  the  ri^ht  to  Bssnme  that  a  pedestrian  in 
the  street  is  m  pcusseesion  of  all  his  fiaculties. 
unless  there  is  notice- to  the  contrary,  and  will 
use  reasonable  diligence  and  ordinary  care  to 
avoid  danger  to  himself,  and  that  the  failure  to 
use  such  diligence  and  care  is  negligence,  and 
that  if  the  plaintiff  negligently  placed  herself  in 
a  1)0811100  of  danger  from  which  she  was  unable 
to  escape,  and  the  motorman  of  defendant's  car, 
which  Btnicli  her,  used  every  effort  in  his  pow- 
er to  avoid  striking  her  after  discovering  her 
danger,  verdict  must  be  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  657.] 
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4.  TwAi,  «=>296(4,  6)— Person AL  In jtjbt— In- 
structions. 

An  instruction  that  if  plaintiff  found  herself 
suddenly  in  peril,  without  sufficient  time  to  con- 
sider all  the  circumstances,  she  mi^ht  be  excus- 
able for  omitting  some  precanticms  in  making  an 
immediate  choice  under  this  disturbing  influence, 
althoogh,  if  her  mind  had  been  clear,  she  ought 
to  have  done  otherwise,  and  that  if  she  found 
herself  in  imminent  danger  just  prior  to  and  at 
the  time  of  the  collision,  and  at  that  time  tried 
to  escape  the  peril,  and  in  thus  doing  acted  as  an 
ordinarily  prudent  and  reasonable  person  would 
have  acted  under  the  same  or  similar  circum- 
stances, tile  jury  could  not  find  on  this  nccount 
that  she  was  guilty  of  contributory  negligence, 
did  not  pnrport  to  say  that  a  person  in  sudden 
peril  by  his  own  negligence  is  relieved  from  the 
imputation  of  contributory  negligence,  but  only 
stated  the  principle  that  an  unwise  choice  undpr 
sndj  peril  is  not  of  itself  contributory  negli- 
gence, when  considered  with  instructions  that 
if  the  plaintiff  had  failed  to  use  such  care  that 
a  person  of  ordinary  prudence  would  have  used 
under  the  same  or  similar  circumstances,  and 
sndi  flilDte  c«»tiibnted  proximately  caused  the 
injury,  plaintiff  could  not  recover,  and  an  in- 
struction that  all  of  the  Instructions  ought  to 
be  considered  as  a  whole  in  arriving  at  the  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
IMg.  i  709.] 

5.  Tbial  «=»295(1)— Instbuotions. 

It  is  the  duty  of  the  jury  to  consider  all  of 
the  instructions  given  as  a  whole  in  arriving  at 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Tng.  H  703,  704,  713.  714,  717.] 

6.  STBvrr  Rah-boads  «s»102(2)  —  Injttbt  to 

PeDKSTBIANS— CONTBIBUTOKT   NXOLIOENCE — 

Pboziuatk  Oaubb. 
The  mere  fact  that  plaintiff  was  careless  and 
negligent  is  not  of  itself  sufficient  to  excuse  the 
defendant,  if  such  carelessness  is  remote  in  the 
chain  of  causation  and  did  not  contribute  prox- 
imately to  the  cause  of  the  injury. 

PSd.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  {  203.] 

7.  Apfxai.  and  Ebbob  $=»1066  —  Rsvibw  — 
Pbbjudiciai.  Ebbob. 

Although  an  instruction  that  the  mere  fact 
that  plaintiff  was  negligent  did  not  excuse  de- 
fendant's negligence,  if  plaintiff's  negligence 
was  remote  and  did  not  contribute  proximately 
to  the  injury  was  irrelevant,  it  was  not  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4220;  Trial,  Cent  Dig.  $ 
558.] 

8.  StBEET  RAII.BOADS  •=»118(11)— AOTION  FOB 
iNXCBT — iNBTBirCTIONS. 

An  instruction  that  if  plaintiff,  at  the  time 
of  the  accident,  may  or  may  not  have  been  guilty 
of  such  contributory  negligence  as  under  the  in- 
structions of  the  court  relieved  the  defendant  of 
liability,  wUch  otherwise  would  have  attached, 
before  the  jury  could  find  for  defendant  it  must 
appear  by  the  preponderance  of  the  evidence 
that  plaintiff  was  guilty  of  such  contributory 
negligence  as  to  excuse  the  defendant,  which 
must  appear  from  satisfactory  evidence  or  such 
inferences  as  the  jury  may  legally  draw  from 
the  evidence,  that  the  jury  must  not  speculate 
or  guess,  but  their  minds  must  be  convinced,  does 
not  state  the  doctrine  of  comparative  negligence, 
but  01^  requires  that  it  be  established  that 
plaintiff  was  guilty  of  such  contributory  negli- 
gence as  to  excuse  defendant. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  268.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Wlllte  I.  Morrison,  Judge. 


Action  by  Leah  Hammond  against  tbe  Pa- 
cific Electric  Railway  Company.  From  a 
judgfment  for  plaintiff,  and*  from  an  order  de- 
nying motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Frank  Karr,  R.  C.  Gortner,  and  A.  W.  Ash- 
bum,  Jr.,  all  of  Los  Angples,  for  appellant. 
W.  O.  Morton,  Harry  A.  HoUzer,  T.  A.  Wll- 
liaius,  and  C.  B.  Morton,  all  of  Los  Angeles, 
for  respondent 

CONREY,  P.  J.  This  is  an  action  to  re- 
cover damages  for  personal  Injuries  received 
by  the  plaintiff,  who  was  hit  by  a  car  of  the 
defendant  whUe  she  was  crossing  a  street  In 
the  city  of  Pasadena.  Fair  Oalcs  avenue  runs 
north  and  south,  and  Is  Intersected  by  Cali- 
fornia street  The  defendant  has  a  double- 
track  railroad  on  each  of  those  streets.  Its 
interurban  cars  run  on  Fair  Oaks  avenue, 
and  some  of  its  north-bound  cars  turn  east 
on  California  street  at  that  Intersection. 
Some  of  its  local  cars  run  westerly  on  Cali- 
fornia street  from  Fair  Oaks  avenue.  The 
plaintiff  ^was  a  passenger  coming  from  Los 
Angeles,  and  as  such  passenger  she  received 
a  transfer  entitling  her  to  go  west  on  a  Cali- 
fornia Street  car.  The  northbound  two-car 
train  from  Los  Angeles,  on  which  she  was  a 
passenger,  stopped  at  Callfurnia  street,  and 
then  turned  east  on  that  street  Tbe  plain- 
tiff alighted  from  the  rear  car  of  the  train 
at  a  point  about  100  feet  south  of  California 
street  A  West  California  Street  car  was 
waiting  on  the  west  side  of  Fair  Oaks  ave- 
nue to  receive  passengers.  This  was  at  ft 
o'clock  in  the  evening  on  January  29,  1912. 
When  she  alighted  from  tbe  steps  of  her 
car  on  the  east  side  thereof,  she  looked  north 
and  saw  some  of  the  passengers  at  the  front 
of  tbe  train,  who  were  moving  around  tbe 
front  of  the  train  to  go  to  tbe  California 
Street  car.  The  plaintiff  looked  south,  and 
then  crossed  the  track  at  the  rear  of  her 
train,  and  started  to  cross  tbe  westerly  or 
south-bound  track  to  go  to  the  California 
Street  car.  In  so  doing  she  did  not. look  to 
the  north,  and  did  not  either  see  or  bear  an 
approaching  south-bound  car  which  was  com- 
ing toward  her  at  the  rate  of  about  12  miles 
per  hour.  The  car  was  so  close  to  her  that, 
after  coming  into  t'iie  place  of  danger,  she 
was  unable  to  escape,  and  the  motormau  was 
unable  to  stop  tbe  train  in  time  to  avoid 
striking  tbe  plaintiff. 

Tbe  plaintiff  alleged  that  tbe  defendant 
was  negligent  in  that  it  was  moving  its  train 
at  an  excessive  and  dangerous  rate  of  speed, 
and  in  that  no  warning  or  signal  was  given 
by  which  she  could  be  notified  of  the  ap- 
proach of  the  car.  Although  there  Is  some 
lonflict  in  the  evidence,  there  is  rafilcient  evi- 
dence to  support  the  jury's  finding  of  negli- 
gence on  tbe  part  of  the  defendant,  and  wu 
shall  assume  that  such  negligence  was  duly 
established.    The  defendant,  in  addition   to 
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denying  Its  own  negligence,  pleaded  that  the 
plaintiff  did  not  exercise  ordinary  care  to 
avoid  being  injuied,  and  that  her  Injuries 
were  directly  and  proximately  contributed  to 
and  caused  by  her  own  negligence.  The  ver- 
dict and  judgment  were  in  favor  of  the  plain- 
tiff, and  the  defendant  appeals  from  the 
Judgment,  as  well  as  from  an  order  denying 
its  motion  for  a  new  trial. 

[1,2]  On  behalf  of  appellant  it  Is  insisted 
that  the  evidence  proves,  without  conflict,  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence directly  causing  her  injury,  since  it 
is  admitted  by  her  own  testimony  and  shown 
by  all  of  the  evidence  in  the  case  that  she 
passed  over  from  the  north-bound  tract  to 
the  south-bound  track  without  looking  north- 
ward to  see  whether  any  car  was  approach- 
ing. In  order  to  sustain  this  contention  it 
would  be  necessary  to  hold,  as  matter  of 
law,  that  under  the  circumstances  stated  the 
plaintiff  was  negligent  in  failing  to  look  to 
the  north  before  she  moved  into  the  place 
of  danger.  Whatever  might  be  said  as  to 
the  rule  governing  the  duty  of  a  pedestrian 
about  to  cross  a  steam  Railroad  or  an  inter- 
urban  electric  railroad  in  the  coimtry.  It 
does  not  apply  "In  all  its  strictness"  as 
against  pedestrians  in  crossing  a  city  street 
Under  the  circumstances  of  this  aise,  the 
plaintiff  was  required  to  use  ordinary  care, 
and  that  is  the  degree  of  care  which  people 
of  ordinary  prudent  habits  could  reasonably 
be  expected  to  exercise  under  the  circum- 
stances of  a  given  case.  We  may  say  here, 
as  was  said  In  Driscoll  v.  Cable  Railway  Co., 
97  Cal.  553,  567,  32  Pac.  591,  38  Am.  St  Rep. 
203,  that  considering  all  the  evidence  and 
circumstances  in  the  case  at  bar,  we  cannot 
say  that  the  Jury  abused  Its  power  in  hold- 
ing that  the  deceased  was  not  guilty  of  con- 
tributory negligence.  To  same  effect  see  Ar^ 
bunich  V.  United  Railroads,  28  Cal.  App.  291, 
294,  152  Pac  51. 

[3]  It  is  claimed  that  the  court  erred  in 
refusing  to  give  an  instruction  requested  by 
the  defendant  as  follows: 

"A  person  alighting:  from  a  car  as  the  plaintiff 
did  in  this  case,  and  intending  to  proceed  across 
the  street  behind  the  same,  is  charged  with  the 
duty  of  exercising  ordinary  care  in  looking  and 
listening  for  approaching  cars,  before  proceeding 
to  attempt  the  crossing,  and  is  charged  likewise 
with  the  duty  of  keeping  up  the  exercise  of  ordi- 
nary care  in  looking  and  listening  for  approach- 
ing danger,  until  the  last  moment,  before  pass- 
ing from  a  place  of  safety  to  one  of  danger.  The 
omission  of  such  ordinary  care  constitutes  neg- 
ligence and  if  thereby  a  plaintiff  contributes  di- 
rectly or  proximately  to  the  injury  ensuing,  she 
cannot  recover." 

This  instruction  might  well  have  been  giv- 
en, as  it  is  a  correct  statement  of  the  law. 
We  find,  however,  that  In  other  instructions 
the  same  rnle  was  correctly  stated  in  suffi- 
ciently definite  terms.  The  jury  was  told 
tliat  tlie  motorman  in  charge  of  a  car  has 
the  right  to  assume  that  a  pedestrian  on  the 
street  is  In  possession  of  all  his  faculties,  un- 
less tiiere  is  notice  to  the  contrary,  and  will 


use  reasonable  diligence  and  ordinary  car« 
to  avoid  danger  to  himself,  and  that  the  fail- 
ure to  use  such  diligence  and  care  Is  negli- 
gence.   They  were  also  instructed: 

"If  you  find  from  the  evidence  that  the  plain- 
tiff negligently  placed  herself  in  a  position  of 
danger  from  which  she  was  unable  to  escape,  and 
that  the  motorman  of  defendant's  car  which 
came  in  contact  with  her,  used  every  effort  in 
his  power  to  avoid  striking  her  after  discover- 
ing her  danger,  then  yoor  verdict  must  be  in 
favor  of  defendant" 

In  Arbunicfa  v.  United  Railroads,  supra, 
the  appellant  complained  that  the  court  err- 
ed in  modifying  the  following  instxnction  re- 
quested by  the  defendant: 

"In  cases  of  this  character  the  correct  rule  of 
law  is  that  one  riding  or  walking  along  or  across 
the  tracks  of  a  street  railroad  company  must 
use  reasonable  care  in  the  exercise  of  his  facul- 
ties of  sight  or  hearing  to  watch  or  listen  for 
cars  going  in  either  direction." 

The  court  gave  that  Instmctlon  In  Ae  fol- 
lowing modified  form: 

"In  cases  of  this  character  the  correct  rule 
of  law  is  that  One  riding  or  walking  along  or 
across  the  tracks  of  a  street  railroad  company 
must  use  reasonable  care  and  precautions  for 
his  own  safety." 

Discussing  this  matter,  the  District  Court 
of  Appeal  of  the  First  District  said: 

"It  must  be  conceded  that  the  cases  cited  by 
the  appellant  in  support  of  the  correctness  as  a 
matter  of  law  of  the  foregoing  instruction  in 
tlie  form  requested  by  it  sustain  its  contention 
in  that  regard,  and  tliat  had  the  cosrt  refused 
to  give  said  instruction  or  one  similar  to  it  in  ef- 
fect its  action  in  so  refusing  would  have  l>een  re- 
versible error ;  but  in  our  opinion,  the  court 
gave  in  substance  and  effect,  althougli  not  in  its 
requested  detail,  the  defendant's  instruction,  and 
that  the  language  of  the  court,  requiring  per- 
sons walking  across  the  tracks  of  a  street  rail- 
way to  use  reasonable  care  and  precautions  for 
tbeir  own  safety,  would  suggest  to  the  minds 
of  the  jurors  as  reasonable  men  that  such  care 
and  precaution  would  naturally  consist  in  die 
ezercase  of  tbeir  faculties  of  sight  and  iiearing." 

The  Supreme  Court  denied  a  rehearing  in 
that  case. 

[4,  6]  Error  Is  predicated  upon  Instructions 
19,  25,  and  a  part  of  24,  as  given  by  the  court 
to  the  Jury.    No.  19  is  as  follows:* 

"In  judging  the  conduct  of  the  plaintiff,  you 
must  view  the  situation  as  it  appeared  to  nor 
just  prior  to  or  at  the  time  of  the  accident.  If 
she  found  herself  suddenly  put  into  peril,  with- 
out having  sufficient  time  to  consider  all  the  cir- 
cumstances, then  she  migiit  lie  excusable  for 
omitting  some  preoautions  or  taking  an  imme- 
diate choice  under  this  disturbing  infiuence,  al- 
though, if  her  mind  had  been  clear,  she  ought  to 
have  done  otherwise.  If  she  found  herself  in 
imminent  danger  just  prior  to  and  at  the  time  of 
the  collision,  and  at  that  time,  tried  to  escape 
the  peril,  and  in  thus  doing  acted  as  an  ordi- 
narily prudent  and  reasonable  person  would 
have  acted  under  the  same  or  similar  circum- 
stances and  conditions,  then  you  cannot  find  on 
this  account  that  she  was  guilty  of  contributory 
negligence.  As  the  court  has  instructed  you, 
negligence  is  commensurate  with  the  circum- 
stances under  investigation." 

No.  26  Is  as  follows : 

"If  the  plaintiff,  at  the  time  of  the  accident 
may  or  may  not  have  been  guilty  of  such  con- 
tributory negligence,  as  under  the  instructions 
of  the  court  would  relieve  the  defendant  from 
any  liability  which  otherwise  would  have  atta^- 
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ed,  then  before  j<m  can  find  for  the  defendant 
it  must  appear  further  hj  a  preponderance  of 
the  evidence  plaintiff  was  guilty  of  such  con- 
tributory negbgence  as  to  excuse  the  defendant. 
This  must  appear  to  you  from  satisfactory  evi- 
dence, or  such  inferences  as  you  may  legally 
draw  from  the  evidence,  and  ;rou  must  not  spec- 
ulate or  guess,  for  your  minds  must  be  con- 
▼inced." 

The  objection  urged  against  instruction  19 
Is  that  It  presented  to  the  Jury  an  Irrele- 
vant suggestion,  and  omitted  to  point  out 
taiat.  If  the  plalntifTs  own  negligence  had 
placed  her  in  a  position  of  imminent  danger, 
then  the  Jury  might  find  that  she  was  guilty 
of  contributory  negligence,  even  though  the 
exercise  of  ordinary  prudence  In  her  efforts 
to  escape  could  not  then  avail  to  save  her 
from  injury. 

Appellant  directs  attention  to  the  fact  that 
the  case  of  Schneider  v.  Market  St.  Ry.  Co., 
134  Cal.  483r,  490,  66  Pac.  734,  where  the  rule 
stated  in  Instruction  No.  25  was  declared, 
was  a  case  in  which  it  appeared  that  the 
plaintiff's  presence  on  the  tracks  was  caus- 
ed by  reason  of  perturbation  and  panic  in- 
duced by  the  negligence  of  the  defendant,  and 
not  by  his  own  negligence.  There  is  force  In 
the  distinction  thus  pointed  out  by  appellant. 
It  Is  true,  however,  as  suggested  by  counsel 
for  respondent,  that  the"  instruction  did  not 
purport  to  say  that  a  person  in  sudden  peril 
by  his  own  negligence  is  relieved  from  the  im- 
putation of  contributory  negligence,  but  only 
stated  the  principle  that  an  unwise  choice 
under  such  peril  is  not  of  Itself  contributory 
negligence,  as  the  court  said  that  the  jury 
could  not  "on  this  account"  find  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. While  the  phraseology,  standing 
alone,  may  be  obscure,  we  think  that  respond- 
ent's explanation  of  It  is  supported  by  other 
Instructions  given  to  the  jury,  and  which 
must  be  considered  in  connection  with  the 
instruction  in  question.  The  court  very  prop- 
erly stated  to  the  jury : 

"You  are  not  to  take  any  one  part  of  these 
instructions  as  ezpressiog  all  the  law,  but  are  to 
consider  the  whole  thereof  in  arriving  at  your 
verdict" 

And  they  were  Jnstmcted  that  If  they  be- 
lieved from  the  evidence  that  the  plaintiff 
had  failed  to  use  such  care  as  a  person  of  or- 
dinary prudence  wonld  have  used  under  the 
same  or  similar  circumstances  as  those  then 
under  investigation,  and  that  such  failure 
contributed  proximately  to  or  proximately 
caused  the  lujury  complained  of,  then  plaln- 
tlu  could  not  recover. 

[I,  7]  There  was  no  error  in  adding  to  this 
statement  the  last  sentence  of  instruction  No. 
24,  of  which  the  defendant  complains,  and 
which  is  as  follows: 

"The  mere  fact  that  the  plaintiff  may  have 
been  careless  and  negligent  is  not  of  itself  suf- 
ficient to  excuse  the  defendant,  if  you  find  that 
ber  carelessness  or  negligence  is  remote  in  the 
chain  of  causation,  and  did  not  contribute  prox- 
imately to  cause  the  injury." 


It  may  be,  as  suggested  by  appellant,  that 
the  quoted  sentence  was  irrelevant  under  the 
evidence  presented ;  but  as  a  proposition  of 
law  the  statement  was  correct,  and  we  can- 
not see  that  It  was  likely  to  affect  the  ver- 
dict 

[8]  The  additional  objection  urged  against 
instruction  25  is  that  it  suggests  the  idea  of 
degrees  of  negligence  on  the  part  of  the  plain- 
tiff, and  the  thought  that  plaintiff  might  be 
guilty  of  some  contributory  negligence,  and 
yet  not  of  such  contributory  negligence  as  to 
excuse  the  defendant;  that  it  presents  the 
idea  of  comparative  negligence,  whereas  the 
law  is  that  even  slight  contributory  negli- 
gence on  the  part  of  plaintiff  would  bar  her 
recovery.  The  answer  is  that  the  instruc- 
tion does  not  state  the  doctrine  of  compara- 
tive negligence,  but  only  requires  that  it  be 
established  that  the  plaintiff  was  guilty  of 
"such  contributory  negligence  as  to  excuse 
the  defendant,"  and  that  other  instructions 
correctly  and  sufficiently  inform  the  Jury  as 
to  what  constitutes  contributory  negligence, 
and  that  If  the  plaintiff  was  guilty  of  su<dt 
negligence  whidi  contributed  proximately  to 
cause  the  Injury,  the  verdict  must  be  In  favor 
of  the  defendant 

The  judgment  and  order  are  affirmed. 

We  concur:    JAMBS,  J. ;   SHAW,  3. 


PAOIPIO  GAS  &  ELECTRIC  CO.  v.  ROL- 
LINS et  al.    (Civ.  1498.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   Feb.  10,  1917.) 

1.  Nkw  Trial  (g=»128^)—MoTiow— Specifica- 
tion OF  Gbounds— Statute. 

Under  Code  Civ.  Proc.  |  657,  designating 
insufficiency  of  the  evidence  to  justify  the  ver- 
dict as  a  ground  of  motion  for  new  trial,  and 
section  659,  providing  that  the  moving  party 
must  designate  in  his  notice  of  intention  to 
move  for  a  new  trial  the  grounds  upon  which  the 
motion  will  be  made,  wliere  defendants'  notice ' 
set  forth  as  one  of  the  grounds  of  the  motion 
"insufficiency  of  the  evidence  to  justify  the  ver- 
dict," the  motion  for  a  new  trial  on  tlie  grounds 
set  forth  in  the  notice  of  intention,  following 
which  was  a  statement  of  the  grounds  set  forth 
in  the  notice  of  intedtion,  was  sufficient 

[Ed.  Note.— B\)r  other  cases,  see  New  Trial, 
Cent  Dig.  §  261.] 

2.  Nbw  Tbiai.  ^=3128(6)  — -  Gbounds  —  Insuf- 
FiciBNCY  OF  Evidence  —  Specification  of 
Pabtioulabs. 

In  eminent  domain  proceedings,  where  de- 
fendants moved  for  new  trial  on  the  ground  of 
insufficiency  of  the  evidence,  and  their  specifica- 
tion of  the  particulars  in  which  the  evidence  was 
claimed  to  be  insufficient  to  justify  the  verdict 
directed  attention  to  the  particular  elements 
of  value  constituting  the  basis  upon  which  com- 
pensation should  be  fixed,  each  element  being 
mentioned,  and  stated  that  the  te.itimony  bear- 
ing on  such  elements  did  not  justly  the  jury's 
conclusion  that  the  property  was  of  no  greater 
value  than  that  fixed  by  the  jury,  such  specifi- 
cation of  particulars  was  sufficient,  since  plain- 
tiff conld  have  experienced  no  difficulty  in  deter- 
mining  therefrom    the    particular   facts   as   to 
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which  it  stated  the  evidence  was  not  sufficient  to 
justify  the  verdict  on  the  question  of  value, 
which  was  all  that  was  necessary. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  261.] 

3.  Appeal  and  Sbbob  ^=3933(4)  —  Review  — 
Obdbb  Geanting  New  Triai,— Grounds. 

Where  the  trial  court,  in  granting  a  motion 
for  new  trial,  does  not  expressly  limit  the  order 
granting  such  motion  to  any  particular  ground 
of  those  stated,  it  is  the  duty  of  the  appellate 
court  to  sustain  it  if  it  can  be  upheld  on  any 
ground  embodied  in  the  notice  of  intention. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3426,  3426,  3775.] 

4.  Appeal  and  Bbbob  «=a933(4)  —  Review  — 
Pbesumftion. 

On  appeal  from  an  order  granting  defend- 
ants new  trial  in  an  action  in  eminent  domain, 
where  there  was  a  wide  variance  between  the 
witnesses  for  the  respective  parties  on  the  ques- 
tion of  value,  the  appellate  court  is  author- 
ized to  presume,  in  support  of  the  order  ap- 
pealed from,  that  one  of  the  reasons  impelling 
the  trial  court  to  allow  motion  was  that  the 
evidence  was  insufficient  to  justify  verdict; 
that  being  a  ground  brought  forward  by  defend- 
ants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3425,  3426,  3775.] 

5.  Appeal  and  EJrrob  ©=979(1)  —  Eminent 
DouAiN  «=3224— Review— Order  Granting 
New  Trial— Insufficienct  of  Evidence. 

The  granting  or  denying  of  a  new  trial  on 
the  ground  that  the  evidence  is  insufficient  to 
sustain  the  verdict,  where  there  is  a  substantial 
conflict,  rests  so  fully  in  the  discretion  of  the 
trial  court  that  its  action  is  conclusive  on  ap- 
peal, unless  there  has  been  an  abuse  of  discre- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3871,  3872;  Eminent  Do- 
main, Cent  Dig.  §§  574-679.] 

6.  Eminent  Domain  ^=>224— Motion  for  — 
Insufficiency  of  ^Evidence— Discretion  of 
Trial  Coubt. 

In  an  action  in  eminent  domain,  it  was 
within  the  trial  court's  discretion,  in  consider- 
ing the  motion  for  new  trial  on  the  ground  of 
insufficiency  of  the  evidence  to  sustain  the  ver- 
dict, to  determine  whether  the  verdict  in  so  far 
as  it  concerned  the  value  of  the  property,  was 
justified,  or  reasonably  in  accord  with  the  evi- 
'  dence  on  the  question. 

(Ed.  Note.— For  other  cases,  see  EJminent  Do- 
main, Cent  Dig.  {|  574-679.] 

7.  Eminent  Domain  ^=>224— Order  Grant- 
ing— Abuse  of  Discretion. 

In  an  action  in  eminent  domain  against  a 
mining  company  to  condemn  a  right  of  way  for 
water,  where  defendants'  witnesses  testified  that 
the  value  of  all  defendants'  properties  was  from 
¥100,000  to  1125,000,  and  plaintiff's  witnesses 
testified  that  the  properties  were  valueless  for 
finy  purpose;  the  order  of  the  trial  court  grant- 
ing defendaats  a  new  trial  for  insufficiency  of 
the  evidence  to  sustain  the  verdict  that  the  val- 
ue of  the  property  $4,000  was  not  an  abuse  of 
discretion. 

[Ed.  Note.— For  other  cases,  see  EJminent  Do- 
main, Cent  Dig.  H  574-679.] 

8.  Appeal  and  Erbob  <8=s>979(2)— Review- 
Order  Granting  New  Trial. 

The  appellate  court  cannot  weigh  the  testi- 
mony of  witnesses  in  determining  whether  the 
trial  court  abused  its  discretion  in  granting  new 
trial  for  insufficiency  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3871.]  i 


9.  Evidence  «s3474(16)— Competenot  orEz- 
pebt»— Parties— DETERHiNATKm. 
Defendants,  in  an  action  in  eminent  domain, 
being  otherwise  qualified,  were  competent  to 
testify  as  witnesses  in  their  own  behalf  to  the 
value  of  their  property. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent   Dig.  I  2215.] 

Appeal  from  Superior  Court,  Placer  Coan- 
ty;    J.  B.  Prewltt  Judge. 

Action  by  tbe  Pacific  Gas  8c  Electric  Com- 
pany, a  corporation,  against  3.  L.  Rollins  and 
others,  as  trustees  of  the  Erie  Mining  Com- 
pany, a  defunct  California  corporation,  and 
of  its  stockholders.  From  an  order  granting 
new  trial,  plaintiff  appeals.    Order  affirmed. 

Wm.  B.  Bosley  and  Thos.  3.  Stranb,  both 
of  San  Francisco,  and  John  M.  Fulweller, 
of  Auburn,  for  appellant.  C.  W.  Kitts  and 
C.  W.  Cross,  both  of  San  Francisco,  and  A. 
G.  Lowell,  of  Auburn,  for  re8i>0Ddents. 

HART,  J.  This  Is  an  appeal  from  an  order 
granting  a  new  trial.  Tbe  action  Is  In  emi- 
nent domain  to  condemn  a  right  of  way  for 
the  conveyance  of  water.  The  plaintiff  Is  en- 
gaged in  the  business  of  storing,  selling,  and 
distributing  water,  for  power,  mining.  Irri- 
gating, domestic,  and  other  purposes,  and 
particularly  for  supplying  counties,  cities, 
and  towns,  etc.,  in  the  state  of  California, 
and  the  Inhabitants  thereof,  with  water  for 
all  of  said  purposes.  To  cariy  out  these  ob- 
jects. It  has  constructed  and  now  maintains 
and  operates  canals,  reservoirs,  dams,  ditches, 
flumes,  aqueducts,  and  all  such  other  works, 
structures,  machinery,  and  appliances  neces- 
sary for  the  collection,  storage,  and  distribu- 
tion of  water  for  the  purposes  mentioned. 
The  plaintiff.  It  appears,  was,  at  the  time  of 
the  commencement  of  this  proceeding,  con- 
structing a  large  storage  reservoir  in  the 
county  of  Nevada,  called  "Lake  Spauldlng 
Reservoir,"  through  which  the  South  Yuba 
river  flows,  and  owns  the  right  to  divert  and 
appropriate  from  said  river  at  said  reservoir 
11,000  or  more  miner's  Inches  of  water,  and 
h^  near  the  outlet  of  said  reservoir  construct- 
ed an  aqueduct  through  which  it  proposes  to 
conduct  and  convey  approximately  14,000 
miner's  inches,  and,  as  soon  as  the  right  to 
do  so  has  been  acquired,  will  discharge  tbe 
same  Into  the  channel  of  Bear  river  at  the 
lower  end  of  said  aqueduct,  thence  through 
and  along  said  channel  of  said  Bear  river  to 
the  plaintiff's  diverting  dam.  The  right  of 
way  adopted  by  the  plaintiff  for  conveying 
said  water  to  said  diverting  dam  includes  the 
channel  of  that  portion  of  said  Bear  river 
which  Is  included  betwe«i  the  lower  end  of 
said  aqueduct  and  said  diverting  dam,  and 
particularly  that  portion  of  the  channel  of 
said  river  which  crosses  the  defendants' 
tract  of  land,  of  which  a  specific  description 
is  given  in  the  complaint.  The  property 
which  the  plaintiff  herein  seeks  to  condemn 
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and  apprc^rlate  to  Its  purposes,  above  men- 
tlmied,  Is  the  right  of  way  for  conveying  said 
water  In  and  along  that  portion  of  the  chan- 
nel of  the  said  Bear  river  which  is  Included 
between  the  most  northerly  boundary  line  of 
defendants'  said  tract  of  land  and  the  most 
sontherly  boundary  thereof.  It  appears  from 
the  complaint  that  the  defendant  Erie  Mining 
Company  had,  prior  to  the  commencement  of 
this  action,  failed  to  pay  the  state  license 
tax  Imposed  upon  It  for  the  year  1905,  as 
provided  by  law  (Stats.  1906,  p.  493),  and  as 
a  consequence  had  forfeited  Its  charter  to 
the  state  on  the  14th  day  of  December,  1905. 
Hence  the  action  was  brought  against  the 
directors  of  the  defendant  Erie  Mining  Com- 
pany, as  trustees  of  the  corporation  and  Its 
stockholders  and  members  (Stats.  1907,  p. 
746),  amendatory  of  the  act  of  1905  (Stats. 
1905,  pp.  4^,  494).  Upon  the  complaint,  set- 
ting forth  snflSdent  facts,  and  the  denials  of 
the  answer,  the  cause  was  brought  to  Issue 
and  trial.  The  jury  found  that  the  market 
value  of  the  right  of  way  sought  to  be  con- 
demned was  the  sum  of  $4,000,  and  that  the 
damages  which  will  be  sustained  by  the  de- 
fendants on  account  of  injury  to  the  re- 
mainder of  the  tract  of  land  owned  by  the 
defendants,  and  of  which  the  land  sought  to 
be  condemned  is  a  part,  by  reason  of  the  tak- 
ing and  the  severing  therefrom  of  the  said 
right  of  way,  would  be  $1,000.  The  court 
thereafter  caused  to  be  entered  what  is  call- 
ed In  the  record  a  "Judgment."  Within  due 
time,  the  defendants  served  and  filed  a  no- 
tice of  intention  to  move  for  a  new  trial  up- 
on the  following  grounds:  (1)  Insufficiency 
of  the  evidence  to  Justify  the  verdict  of  the 
Jury;  (2)  that  the  verdict  was  and  is  con- 
trary to  and  against  the  evidence;  (3)  that 
the  verdict  is  contrary  to  law ;  (4)  errors  of 
law  occurring  at  the  trial  and  excepted  to 
by  defendants.  The  said  notice  stated  that 
"said  motion  will  be  made  upon  a  statement 
of  the  case,"  eta  The  statement  on  the  said 
motion '  was  within  due  time  prepared  and 
served,  and,  on  the  14th  day  of  September, 
1915,  the  court  duly  allowed  and  settled  the 
same.  On  the  11th  day  of  October,  1915,  the 
matter  of  the  motion  for  a  new  trial  on  the 
statement  as  allowed  and  settled  was  called 
for  hearing.  At  said  time,  the  defendants 
presented  a  motion  for  the  amendment  of 
said  statement  and  specification  of  errors  so 
as  to  make  it  appear  in  the  appropriate  place 
ther^n  that  "no  findings  were  made  or  filed 
by  the  court,  and  that  findings  were  not 
waived  by  defendants,"  and  to  add  to  the  as- 
signments of  errors  the  following: 

"That  th6  Judgment  Iierein  entered  is  contrary 
to  law  in  this:  That  the  court  did  not  file  its 
findings  of  fact  upon  the  issues  presented  in  the 
ease  other  than  the  issue  of  compensation,  as 
required  by  law;  that  the  final  order  or  decree 
of  condemnation  herein  entered  is  contrary  to 
law  in  this:  That  the  court  did  not  file  its 
findings  of  fact  upon  the  issues  presented  in 
the  case  other  than  the  issue  of  compensation, 
as  required  by  law." 


To  said  motion  the  plaintiff  interposed  an 
objection  upon  the  ground,  among  others, 
-that  no  notice  of  said  motion  to  amend  bad 
been  given  as  provided  by  section  473  of  the 
Code  of  Civil  Procedure.  The  motion  was  de- 
nied by  the  court  without  prejudice  to  the 
right  of  the  defendants  to  renew  the  same, 
and,  against  the  objection  of  the  plalntlfC  to 
any  further  delay,  the  court  continued  the 
further  hetiring  of  the  motion  for  a  new  trial 
until  the  18th  day  of  October,  1915.  On  the 
13th  day  of  October,  1915,  -the  defendants 
served  upon  the  plalntifC  their  notice  to 
amend  the  said  statement  in  the  manner  and 
particulars  above  mentioned.  Said  notice 
was  accompanied  and  supported  by  an  af- 
fidavit. Upon  hearing  said  motion  as  so  pre- 
sented, the  court  allowed  the  same  over  a 
number  of  spedflcaUy  enumerated  objections 
by  the  plaintiff. 

It  is  preliminarily  objected  by  the  appel- 
lant: (1)  That  the  motion  for  a  new  trial  as 
made  did  not  set  forth  any  grounds  ui>on 
which  the  court  could  properly  have  granted 
the  motion.  The  argument  in  support  of  this 
proposition  is  that  "the  grounds  as  stated 
in  the  motion  were  too  general  and  indefinite 
to  enable  the  court  to  know  wherein  the  evi- 
dence was  insufficient  to  Justify  the  verdict; 
•  *  •  that  it  was  incumbent  upon  re- 
spondents in  making  such  motion  to  state 
spedflcaUy  the  grounds  of  the  motion  or  re- 
fer to  some  paper  on  file  wherein  such 
gnpunds  were  specifically  stated  (citing  Wil- 
liams V.  Hawley,  144  Cal.  97,  77  Pac.  762; 
Hayne,  New  Trial  and  Appeal,  sec.  164) ;  that 
respondents  did  not  state  specifically  the 
grounds  upon  which  they  relied,  nor  did  they 
refer  to  any  paper  on  file  in  the  case  where- 
in such  grounds  were  stated."  (2)  That  the 
specification  of  the  Insufildency  of  the  evi- 
dence to  Justify  the  verdict  Is  insufficient,  in 
that  it  is  too  general  and  falls  to  point  out 
the  particulars  in  which  the  evidence  does 
not  Justify  the  verdict. 

[1]  As  to  the  point  first  suggested,  section 
657  of  the  Code  of  Civil  Procedure  designates 
the  grounds  upon  which  a  motion  for  a  new 
trial  may  be  made.  Among  the  grounds  so 
specified  is  that  of  the  insufficiency  of  the 
evidence  to  Justify  the  verdict  or  other  ded- 
sion.  Section  669  provides  that  the  moving 
party  must  designate  in  his  notice  of  inten- 
tion to  move  for  a  new  trial  the  grounds  up- 
on which  the  motion  will  be  made.  This 
latter  provision  obviously  refers  to  the 
grounds  upon  whidi  a  new  trial  may  be  al- 
lowed as  specified  in  section  667,  and  con- 
templates that  the  grounds  designated  shall 
go  no  further  than  to  spedfy  them  in  the  no- 
tice of  int^tion  in  the  general  language  of 
the  last-mentioned  section.  This  is  precise- 
ly what  was  done  by  the  respondents  in  this 
case.  The  statement  as  settled  and  allowed 
contains  the  notice  of  Intention,  in  which  Ix 
set  forth,  as  one  at  the  grounds  of  the  mo- 
tion, ''insuffidency  of  the  evidence  to  Justify 
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the  verdict,"  which  is  the  exact  language  of 
subdivision  6  of  said  section  657.  The  state- 
ment further  contains  the  following  state- 
ment: 

"Thereupon  the  matter  of  motion  for  b  new 
trial  being  before  the  court,  defendants  made  the 
following  motion:  The  defendants  move  the 
court  for  a  new  trial  of  this  acti<m  upon  the 
grounds  set  forth  in  the  notice  of  intention,  to 
wit" 

— ^following  which  is  a  statement  of  the 
grounds  set  forth  in  the  notice  of  Intention.' 

The  above  motion  was  sufficient  in  all  re- 
spects to  meet  the  requirements  of  the  law 
where,  as  here,  the  motion  is,  as  the  notice 
of  intention  here  stated  would  be  done,  sup- 
ported by  a  statement  of  the  case.  There  is 
nothing  said  in  Williams  v.  Hawley,  supra, 
from  which  it  may  be  implied  that  the  court 
Intended  to  hold  or  suggest  that  the  motion 
as  made  here  is  not  sufficient  to  warrant  the 
trial  court  in  considering  and  acting  upon  it. 
In  that  case  the  moving  party,  in  making  Iiis 
motion,  referred  to  the  notice  Of  intention 
theretofore  served  and  filed,  but,  in  making 
np  the  bill  of  exceptions  prepared  and  settled 
for  the  support  of  his  motion, '  failed  to  in- 
clude therein  said  notice  of  Intention.  It  was 
therefore  very  properly  held  that,  not  being 
a  part  of  the  record,  although  inserted  in  the 
transcript,  the  notice  of  intention  could  not 
be  examined  by  the  court  for  a  statement  of 
the  grounds  of  the  motion.  The  court  in 
that  case  did  say,  however,  that: 

"It  is  not  necessary,  •  •  •  for  the  apnel- 
lant  in  making  the  motion  to  state  the  grounds 
at  length.  He  must,  in  some  way,  inform  the 
court  what  are  the  grounds  of  the  motion,  but 
this  may  be  done  as  well  by  reference  to  some 
paper  on  file  in  the  action,  in  which  the  grounds 
are  stated,  as  by  word  of  mouth." 

See.  also,  Taylor  v.  Northern  Elec.  Railway 
Co.,  26  Cal.  App.  765,  770,  148  Pac  643. 

[2]  The  spedflcation  of  the  particulars  in 
whidi  the  evidence  is  claimed  to  be  insuf- 
ficient to  Justify  the  verdict,  so  far  as  com- 
pensation or  value  is  concerned,  while  per- 
haps not  as  specific  as  it  might  have  been, 
is,  nevertheless,  sufficient  By  said  specifica- 
tion (after  the  statement  that  the  verdict,  so 
far  as  it  Involved  a  decision  of  the  question 
of  the  value  of  the  property  sought  to  be 
condemned,  is  not  justified  by  the  evidence) 
attention  is  directed  to  the  particular  ele- 
ments of  value  which  constitute  the  basis 
upon  which  compensation  of  the  defendants 
for  the  taking  of  their  property  should  be 
fixed,  each  such  element  being  mentioned, 
and  it  states  in  effect  that  the  testimony 
bearing  upon  such  elements  does  not  justify 
the  conduision  of  the  jury  that  the  property 
Involved  was  of  no  greater  value  than  that 
fixed  by  the  jury.  This  was  s;ifficlent  to 
point  the  particular  evidence  thus  referred 
to,  and  the  particulars  in  which  it  was 
claimed  that  it  was  not  sufficient  to  justify 
the  verdict.  The  plalntifC  could  have  ex- 
perienced no  difficulty  in  determining  from 
the  spedflcation  the  pactlcular  facts  as  to 


which  it  was  thns  stated  that  the  evidence 
was  not  suffldent  to  justify  the  verdict  upon 
the  question  of  value,  and  this  Is  all  that  is 
needful  in  spedficatlons.  Indeed,  the  plain- 
tUf  seems  to  have  perceived  and  understood 
the  particulars  to  which  the  speclficaticm  re- 
ferred, as  the  statement  contains  a  fairly 
complete  statement  of  the  testimony  ad- 
dressed to  the  several  elements  of  value. 

The  rule  respecting  and  requiring  speclfl'ca- 
tions  of  particulars,  etc.,  is  now  much  more 
liberally  viewed  and  applied  than  in  our 
earlier  Juridical  history.  Formerly  the  rule 
was  very  strict,  and  even  a  mere  informal 
statement  in  such  specifications  might,  and 
often  did,  operate  to  bring  about  a  refusal 
by  the  courts  to  consider  the  points  thus  at- 
tempted to  be  pointed  out  Many  decisions 
have  been  from  time  to  time  made  upon  the 
subject,  and  finally  the  Supreme  Court,  in 
American,  etc.,  Co.  v.  Packer,  ISO  CaL  459, 
82  Pac.  744,  held  that: 

"Whenever  there  Is  a  reasonably  successful 
effort  to  state  'the  particulars,'  and  they  are  such 
as  may  have  been  sufficient  to  inform  the  op- 
posing counsel  and  the  court  of  the  grounds, 
*  *  *  this  court  ought  not  to  refuse  to 
consider  the  case  on  appeal" 

See  also,  Drathman  v.  Cohen,  189  Cal.  310, 
73  Pac.  181 ;  1  Hayne  on  New  Trial  and  Ap- 
peal (Rev.  X6.)  p.  765. 

Taking  up  now  a  consideration  of  the  mer- 
its of  this  appeal,  we  first  remark  that  there 
seems  to  be  mudi  force  in  the  point  made 
by  the  appellant  that  the  document  purport- 
ing to  be  and  characterized  in  the  record  as 
the  "judgment"  (the  preliminary  or  inter- 
locutory judgment)  not  only  constituted  such 
a  judgment,  without  which,  manifestly,  the 
court  would  have  no  authority  or  jurisdiction 
to  make  the  final  order  of  condemnation,  but 
also  embraces  findings  of  all  the  essential 
facts  and  conclusions  of  law.  But,  assuming 
this  to  be  true,  we  need  not,  in  view  of  the 
conclusion  arrived  at  herein  upon  another 
consideration  presented  here,  stop  to  inquire 
whether  the  document  referred  to  might  le- 
gally stand  for  the  findings,  conclusions  of 
law,  and  judgment,  or  whether  on  an  appeal 
involving  the  merits  of  the  controversy,  the 
cause  would  be  reversed  for 'the  sole  and 
single  reason  that  the  findings  of  fact  and 
conclusions  of  law  are  not  separately  stated, 
as  required  by  section  683  of  the  Code  of 
Civil  Procedure,  which  is  expressly  made  ap- 
plicable to  proceedings  In  condemnation  by 
sectloQ  1256  of  said  Code.  It  might  be  that 
the  provisions  of  section  4%  of  article  6  of 
the  Constitution  would  apply  in  such  case. 
But,  as  stated,  it  is  not  necessary  to  consider 
this  proposition.  We  think  the  cause  may  be 
disposed  of  on  another  ground. 

It  has  been  shown  that  one  of  the  grounds 
upon  which  the  motion  for  a  new  trial  was 
based  and  pressed  was  that  the  evidence  was 
insufficient  to  justify  the  verdict.  The  order 
granting  the  motion  is  in  the  following  lan- 
guage: 
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"The  motion  of  the  defendants  in  the  aboTe- 
entitled  case  for  a  new  trial  coming  on  regular^ 
to  be  heard  upon  the  bill  of  exceptions,  the  no- 
tl(!e  of  intention  to  move  for  a  new  trial  and  the 
judgment  roll,  and  the  motion  havini^  been  made 
upon  all  the  grounds  specified  in  said  notice  of 
intention  and  duly  ar^ed  and  submitted,  and 
the  court  having  considered  the  same,  the  prem- 
ises considered,  it  is  ordered  that  the  said  motion 
for  a  new  trial  be,  and  the  same  is  hereby  grant- 
ed." 

[3]  It  will  at  once  be  observed  tbat  the 
order  {:rantl9g  the  new  trial  does  not  In- 
dicate the  particular  ground,  or  grounds,  of 
the  several  set  forth  in  the  notice  of  inten- 
tion npon  which  it  was  made,  and  It  Is  the 
settled  mle  In  California  that  where  the  trial 
court,  in  granting  a  motion  for  a  new  trial, 
does  not  expressly  limit  the  order  granting 
such  motion  to  any  particular  ground  of 
those  stated,  it  Is  the  duty  of  the  appellate 
court  to  sustain  it.  If  It  can  be  upheld  upon 
any  ground  embodied  In  the  notice  of  inten- 
tion. Kauffman  v.  Maler,  94  Cal.  268,  29  Paa 
481, 18  L.  B.  A.  124 ;  Newman  v.  Losslng,  141 
Cal.  175,  74  Pac  761 ;  Bouchard  v.  Abraham- 
sen,  4  Cal.  App.  430,  88  Pac.  383;  Brlggs  v. 
Hall,  20  Cal.  App.  372,  129  Pac.  288 ;  Shea- 
Bocqneraz  Co.  v.  Hartman,  20  Cal.  App.  634, 
129  PHC.  807. 

[4]  There  is  In  this  case  a  pronounced  con- 
flict In  the  evidence  upon  the  question  of 
the  value  of  the  property  sought  to  be  con- 
demned. Indeed,  there  ia  sudi  a  wide  vari- 
ance between  the  witnesses  for  the  respective 
parties  upon  the  question  of  value  that  it  may 
properly  be  assumed,  and,  in  fact,  we  are  au- 
thorized to  presume,  in  support  of  the  order 
appealed  from,  that  one  of  the  reasons  im- 
pelling the  trial  court  to  allow  the  motion  for 
a  new  trial  was  that  the  evidence  was  Insuf- 
ficient to  Justify  the  verdict.  We  may  dls- 
IKwe  of  the  case  upon  this  presumption,  and, 
therefore,  consideration  of  other  grounds  and 
points  Invcdvlng  an  attack  upon  certain  rul- 
ings of  the  court  may  be  waived. 

It  Is  a  well-established  rule  tbat: 
"The  grandng  or  denying  a  new  trial  on  the 
ground  that  the  evidence  is  insufficient  to  justify 
the  verdict,  where  there  is  a  substantial  con- 
flict in  the  evidence,  rests  so  fully  in  the  discre- 
tion of  the  trial  court  that  its  action  is  con- 
clusive upon  this  court,  unless  it  appears  tbat 
there  has  been  an  abuse  of  such  discretion." 
Domico  V.  Oasassa,  101  Cal.  413,  35  Pac.  1024 ; 
Warner  v.  Thomas,  etc..  Works,  106  Cal.  411, 
38  Pac.  960;  Eidinger  v.  Sigwart,  13  Cal.  App. 
667,  676,  110  Pac  521. 

See,  also,  BJorman  v.  Ft  Bragg  R.  B.  Co., 
92  Cal.  500,  28  Pac.  691 ;  Cole  v.  Wilcox,  99 
Cal.  549,  34  Pac.  114 ;  Bledsoe  v.  Decrow,  132 
Cal.  312,  04  Pac.  397. 

[t]  We  shall  not  undertake  herein  a  detail- 
ed statement  of  the  testimony  up<Hi  the  ques- 
tl<m  of  value.  It  Is  conceived  to  be  sufficient 
to  say:  (1)  That  the  witnesses  for  the  de- 
fendants, having  previously  declared  that 
they  nvere  familiar  with  the  properties  of  the 
Brie  Mining  Company  and  wftre  familiar 
with  mining  operaticms  and  the  use  and  the 
metboda  of  the  Impounding  of  water  for  pow- 


er purposes,  and  the  availability  of  the  prop- 
erties of  the  company  for  the  development 
and  use  of  water  for  such  purposes,  and  that 
the  mine  itself  contained  large  deposits  of 
rich  and  pajdng  gravel,  expressed  the  opinion 
that  the  value  of  all  said  properties  was  from 
$100,000  to  $125,000  for  all  the  purposes  to 
which  they  may  properly  and  profitably  be 
adapted;  that  the  right  of  way  sought  by 
the  plaintiff  herein.  If  allowed,  would  com- 
pletely destroy  and  render  valueless  all  the 
prc^eiites  of  said  EHe  Company  and  the  de- 
fendants, and  render  them  worthless  for  any 
practical  mining  or  water  power  purpose, 
to  which  they  are  alone  adapted.  (2)  That 
the  witnesses  for  the  plaintiff,  having  first 
shown  themselves  to  be  experts  upon  mining 
and  kindred  subjects.  Including  the  develop- 
ment and  conservation  of  water  for  jwwer 
purposes,  and  that  they  were  familiar  with 
the  properties  of  the  Erie  Company,  and 
knew  their  value  for  any  purpose  to  which 
they  might  with  profit  be  put,  testified  that 
said  properties  were  absolutely  valueless  for 
any  purpose. 

Thus  it  will  be  observed  that,  as  stated, 
there  is  a  wide  diversity  of  opinion  between 
the  witnesses  as  to  the  value  of  the  property 
Bought.to  be  taken.  In  fact.  It  has  no  value 
whatever,  according  to  the  plaintiff's  wit- 
nesses. But,  that  it  has  some  value  is  evi- 
denced by  the  verdict,  and,  although  it  is  not 
so  made  to  appear  in  the  record.  It  Is  stated 
In  the  brief  of  counsel  for  the  plaintiff  that 
the  Jury  viewed  and  Inspected  the  property 
sou^t  to  be  cmdemned. 

[I]  But,  at  all  events.  It  was,  as  above 
pointed  out,  entirely  within  the  discretion  of 
the  trial  court.  In  considering  the  motion  for 
a  new  trial  to  determine  whether  the  verdict, 
in  so  far  as  It  concerned  the  value  of  the 
property  sought  to  be  appropriated,  was  Jus- 
tified, or  reasonably  in  accord  with  the  evi- 
dence upon  that  question. 

[7]  The  order  granting  the  motion  Is  evi- 
dence of  the  opinion  of  the  court  that  the 
verdict  as  rendered  was  not.  In  respect  of 
value,  justified,  and,. as  it  cannot  upon  the 
record  as  we  must  view  It  justly  be  said  that 
the  court,  in  granting  the  motion  on  that 
ground,  abused  its  discretion.  It  cannot  be 
disturbed. 

[>]  We  have  not,  In  considering  this  rec- 
ord, overlooked  the  analytical  examination 
of  the  testimony  presented  by  the  defendants 
by  counsel  for  the  plalntlfT  In  their  briefs 
and  their  argument  following  therefrom 
against  the  reliability  of  said  testimony.  But 
this  court  cannot  weigh  the  testimony  of 
witnesses.  This  was,  obviously  a  matter  en- 
tirely for  the  jury  In  the  first  instance  and 
then  for  the  court  when  considering  the  mo- 
tion for  a  new  trial.  The  defendants  ap- 
peared to  have  sufficiently  qualified  them- 
selves to  express  c^lnlons  on  the  value  of  the 
property.  This  is  all  that  this  court  need 
know,  and  whether  the  testlmoiy^ven  b: 
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them  after  so  qualifying  themselves  was  en- 
titled to  great  or  little  or  no  weight  is  a  mat- 
ter with  which,  as  suggested,  a  reviewing 
court.  In  the  very  nature  of  the  case  cannot 
concern  Itself.  These  observations  apply  as 
well  to  the  argument  that,  since  the  only 
testimony  In  favor  of  the  defendants  upon 
the  question  of  value  was  given  by  the  de- 
fendants themselves,  who  were  directly  inter- 
ested in  the  result  of  the  trial,  such  testi- 
mony Is  not  dependable. 

[•]  The  defendants  were  competent  to  tes- 
tify as  witnesses  in  their  own  behalf,  euid 
whether  they  were  influenced  in  their  opin- 
ions on  value  by  the  fact  that  they  were  in- 
terested parties  was  a  matter  entirely  for 
the  determination  of  the  jury  and  the  trial 
court. 

The  order  appealed  from  is  afDrmed. 


We    concur: 
NBTT,  J. 


CHIPMAN,    P.    J.;     BUR- 


ENNIS  V.  BANKS  et  aL    (No.  13921.) 
(Supreme  Court  of  WaahinKton.    April  6, 1917.) 

1.  Phtsicians  and  SusaEORS  ^=9l8^)— Mal- 
practice —  Qdbstion  FOB  JuBT  — Cause  op 
Death. 

In  action  for  malpractice  for  death  resulting 
from  administering  soft  toast  and  poached  egg 
to  a  typhoid  patient,  where  death  might  have  re- 
sulted either  from  that  cause  or  from  the  disease 
itself,  or  from  removing  the  patient,  the  ques- 
tion of  cause  of  death  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §  44.] 

2.  Physicians  ANn  Surqeokb  9=s>18(9)— Mal- 
PBACTicK — Question  fob  Jubt— Chanqb  of 
Diet. 

The  question  of  whether  a  physician  was 
guilty  of  malpractice  in  changing  diet  of  a  very 
sick  typhoid  patient  from  beef  broth  to  soft 
toast  and  poached  egg,  where  patient  seemed  to 
be  improving  on  the  former  diet,  and  where 
there  was  medical  testimony  showing  that  the 
toast  and  egg  diet  was  improper,  under  the  cir- 
cumstances, was  for  the  jury. 

[Kd.   Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  8  44.] 

3.  Appeal  ano  Ekbob  ^=31195(1) — Law  of 
THE  Case — Decision  on  Fobmeb  Appkai.. 

Decisions  on  a  former  appeal  become  the  law 
of  the  case,  and  will  govern  when  the  same  ques- 
tions arise  on  a  retrial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4661.] 

4.  Tbiai.  iS=»251(^  —  Malpbactice— Inbtkuo- 
TIONS— Oenebai.  Neoliqbnce. 

Instructions  given  in  a  malpractice  case,  re- 
garding general  negligence  not  within  the  issues 
and  in  effect  stating  that  for  want  of  ordinary 
care,,  the  physician  was  liable,  where  the  only 
act  complained  of  was  a  change  of  diet,  and  the 
jury  were  led  to  believe  they  could  consider  any 
otiier  negligent  acts,  held  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  593.] 

5.  Tbial  «=»252(8)— Maubaoticb— Instbuo- 
TIONS— Advanced  State  of  Pbofesbjon. 

Instruction  given  in  a  malpractice  case  that 
in  determining  ordinary  skill  and  diligence, 
the  "advanced  state  of  the  profession  at  the 
time"  might  be  considered  held  misleading; 
there  being  no  evidence  relating  thereto,  and  toe 


jury  could  not  consider  that  fact  in  determining 
the  physician's  want  of  care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  603.] 

6.  Physicians  and  Subgeons  «=»14(2)— Mal- 
PBACTicB— Following  Pabticolab  Bcbool 
of  Medicine. 

Each  school  of  medicine  is  entitled  to  prac- 
tice in  its  own  way,  and  because  one  does  not 
use  the  other's  methods  will  not  constitute  mal- 
practice, and  it  is  enough  if  the  treatment  em- 
gloyed  has  the  approval  of  at  least  a  reapecta- 
le  minority  of  the  profession,  since  onur  the 
exercise  of  reasonable  skill,  learning  and  dili- 
gence is  required. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Sargeons,  Cent  Dig.  i  22.] 

7.  Tbial  «s9252(8)— Malpbaoticb— IiTsntuo- 
TioNS— Inapplicable  to  Issue. 

Instruction  ^ven  in  a  malpractice  case  that 
"when  a  cause  is  shown  which  might  produce 
an  accident  in  a  certain  way,  and  an  accident 
happens  in  that  manner,  it  is  a  warrantable 
presumption,  in  the  absence  of  showing  of  other 
cause,  that  the  one  shown  was  the  operative 
agency  in  bringing  about  the  result"  hM  erro- 
neous, since  there  was  no  accident  and  patient 
died  either  from  disease,  removal,  or  malprac- 
tice. 

p:d.  Note.— For  other  cases,  see  Trial,  Gent 
Diir.  i  603.] 

8.  Appeal  and  Ebbob  «s3263(1)— Exception 

TO  iNSTBUOnONS— Nbcessitt. 
Although  an  instruction  was  not  as  complete 
as  it  should  have  been,  it  will  not  be  consider- 
ed, where  no  exception  was  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1516.] 

9.  Physicians  and  Suboeonb  «=»18(10)— Mai^ 

PRAOTICB— iNSTBUOnO  N . 

In  an  action  against  a  physician  for  mal- 
practice in  changing  diet  of  a  typhoid  patient, 
substance  of  proper  mstmctions  covering  the  is- 
sues stated. 

[Ed.  Note. — For  pther  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  45.] 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;   A.  B.  Lewis,  Judge. 

Action  by  Cora  S.  Bnnls  against  Rush 
Banks  and  others.  TFudgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Geo.  C.  (3ongdon,  of  Seattle,  and  Herman 
Allen,  of  Cbehalis,  for  appellants.  C.  D.  Cun- 
ningham and  Wedmark  &  Grimm,  all  of  Cen- 
tJalia,  for  respondent. 

MOUNT,  J.  This  is  the  second  appeal  In 
this  case.  When  It  was  here  before,  on  ap- 
peal from  a  judgment  for  $1,500  In  favor  of 
the  plaintifr,  It  ,was  reversed  because  of  the 
admission  of  certain  evidence,  and  the  giving 
of  certain  instructions  to  the  Jury.  It  was  re- 
manded for  a  new  trlaL  88  Wash.  237,  162 
Pac.  1037.  The  issue  in  the  case  was  wheth- 
er the  appellant  was  guilty  of  malpractice  In 
giving  a  diet  of  poached  egg  and  toasted 
bread  to  a  typhoid  fever  patient.  Up<xi  this 
issue,  the  case  was  retried  to  the  court  and 
a  jury,  and  resulted  in  a  verdict  and  judg- 
ment against  the  defendants  for  $9,000.  The 
defendants  have  appealed  from  that  Judg- 
ment. 

[1 , 2]  The  facts  are  substantially  as  fol- 
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lows:  The  d^endant  Rnsb  Banks  Is  a 
physician,  practicing  his  profession  In  the 
city  of  Centralla.  On  December  22,  1914,  lie 
was  called  to  the  home  of  Donald  Ihinls, 
whom  he  found  sufTerlng  with  typhoid  fever. 
On  the  next  day,  Mr.  Ennls  was  removed  to  a 
hospital,  whl<di  was  being  conducted  by  Dr. 
Banks.  From  that  time  on  until  January  14, 
1915,  Mr.  Bnnls  was  treated  by  Dr.  Banks. 
Mr.  Xtenis  .was  attended  by  a  nurse,  who 
cared  for  him  constantly  daring  that  time. 
From  the  time  Mr.  Ennis  was  taken  to  the 
hospital  until  the  14th  day  of  January,  1916, 
he  was  a  very  siCk  man.  Gas  would  ac- 
cumulate, almost  constantly,  in  his  stomach 
and  bowels,  and,  on  the  11th  day  of  January, 
Dr.  Banks  called  in  consultation  two  other 
doctors.  It  was  then  concluded  that  an  oper- 
ation was  necessary,  in  order  to  remove  the 
gas,  but  Mrs.  Ennis,  the  plalntlfF  in  this  case, 
and  the  patient's  mother  would  not  consent 
to  the  operation.  The  patient,  before  this 
time,  had  been  fed  upon  a  milk  diet,  which 
apparently  did  not  agree  with  him,  and  sub- 
sequently had  been  fed  upon  beef  broth. 
This  latter  diet  seemed  to  agree  with  him 
better  than  the  mUk  diet.  On  the  12th  and 
13th  of  January,  the  patient  seemed  to  be 
somewhat  improved.  On  the  14th,  the  doctor 
caused  to  be  prepared  a  slice  of  bread,  about 
three  Inches  square,  from  which  the  crust 
was  removed,  and  .which  was  toasted,  soaked 
in  boiling  milk  until  the  toast  was  soft ;  and 
an  egg  was  broken  in  some  hot  water  and 
allowed  to  coagulate.  This  egg  was  then 
placed  upon  the  soft  toast,  and  this  toast  and 
egg  was  given  to  the  patient.  The  patient 
ate  about  two-thirds  of  the  egg  and  toast. 
About  three  hours  thereafter,  an  eggnog  was 
prepared,  and  given  to  the  patient.  When  the 
eggnog  was  administered,  the  patient  vomit- 
ed the  eggnog  and  the  egg  and  toast  which 
had  been  administered  three  hours  before. 
The  patient,  at  that  time,  seemed  to  be  worse. 
Mrs.  Ennls  then  became  dissatisfied  with  the 
treatment  of  Dr.  Banks,  and  ordered  the  pa- 
tient removed  to  her  home,  about  a  block 
away.  The  pejtient  .was  taken  from  his  bed 
at  ttie  hospital,  carried  out  of  the  room, 
down  a  flight  of  stairs  to  the  street,  placed 
on  a  stretcher,  and  taken  home.  Another 
doctor,  practicing  the  homeopathic  method  of 
medicine,  was  called,  and  treated  the  patient 
two  days,  when  he  died,  on  January  16,  1915. 
Afterwards,  this  action  was  brought  The 
basis  of  the  action  is  malpractice,  alleged  to 
be  the  cause  of  the  death  of  Donald  Ennis, 
by  reason  of  the  feeding  of  the  iwached  egg 
and  toast 

The  appellants  very  forcibly  argue  that  the 
trial  court  should  have  granted  a  Judgment 
notwithstanding  the  verdict,  for  the  reason 
that  the  verdict  of  the  Jury  is  based  upon 
speculation  and  conjecture,  and  that  if  the 
appellant.  Dr.  Banks,  made  any  mistake,  it 
was  an  error  of  judgment,  and  not  a  negli- 
gent act  But  for  the  fact  tliat  these  same 
questions  were  presented  upon  the  other  ap- 


rpeal,  and  the  case  was  remanded  for  a  new 
trial,  we  are  satisfied  that  there  is  merit  in 
these  points. 

The  evidence  very  conclusively  shows  that 
the  patient,  during  the  time  he  .was  under  the 
charge  of  Dr.  Banks,  was  a  very  sick  man. 
Whether  the  feeding  of  this  toast  and  egg  was 
the  primary  cause  of  his  death  is  open  at 
least  to  very  serious  doubt  The  evidence 
shows  that  Mr.  Ennis'  death  may  have  been 
due  to  one  of  three  causes:  First,  the  dis- 
ease Itself;  second,  the  carrying  of  the  pa- 
tient from  the  hospital  to  another  place ;  and, 
third,  the  change  of  diet.  But,  under  the 
rule  established  when  the  case  was  here  be- 
fore, we  are  constrained  to  hold  it  was  for  the 
jury  to  determine  which  of  these  causes  re- 
sulted in  his  death,  and  whether  the  doctor, 
in  administering  the  toast  and  egg,  as  here- 
inbefore stated,  was  guilty  of  malpractice. 
The  evidence  upon  this  trial  was  substantial- 
ly the  same  -as  upon  the  other  trial,  and  upon 
the  other  appeal  we  used  this  language: 

"The  appellant  ur^ee  that  the  trial  court 
should  have  granted  ms  motion  for  a  nonsuit  at 
the  close  of  the  respondent's  case.  There  was, 
however,  evidence  that  the  toast  and  egg  diet 
was,  under  the  circumstances,  an  improper  treat- 
ment. Dr.  Blair  so  testified.  This  was  evi- 
dence that  the  specific  act  alleged  was  neffligent, 
and  this  evidence  should  have  been  submitted  to 
the  jnry  under  proper  instructions." 

[3]  So  it  is  plain  that  the  facts  shown  up- 
on this  trial  were  suflBcient  to  take  the  case 
to  the  Jtiry.  In  other  words,  that  state- 
ment of  the  rule  became  the  law  of  the  case. 
Pattison  V.  Seattle,  Renton  &  Southern  Rail- 
way Co.,  64  Wash.  370,  116  Pac.  1089,  35  L. 
R.  A.  (N.  S.)  660 ;  Provine  v.  City  of  Seat- 
tle, TO  Wash.  326,  128  Pac.  927;  Hendrick- 
son  v.  Simpson  Logging  Co.,  77  Wash.  276, 
137  Pac.  444;  City  of  Chehalls  v.  Cory,  "64 
Wash.  367,  116  Pac.  875. 

[4,  5]  The  appellants  also  argue  that  the 
Instructions  were  erroneous.  The  court,  aft- 
er defining  the  issues,  Instructed  the  jury  as 
follows : 

"(Instruction  No.  IV.  With  the  issues  thus 
made  up  I  instruct  you  that  before  the  plaintiff 
can  recover  in  this  case  she  must  establish  by  a 
preponderance  of  the  evidence  that  the  defend- 
ant Rush  Banks  was  either  guUty  of  negligence 
in  the  treatment  of  the  case,  or  that  he  did  not 
exercise  ordinary  skill  and  competence  in  the 
treatment  thereof,  and  that  such  negligent  acts 
or  omissions  or  said  want  of  proper  and  ordi- 
nary skill,  or  both,  were  the  proximate  cause  of 
the  death  of  said  Donald  Ennis.) 

"Instruction  No.  V.  The  court  instructs  you 
that  the  implied  contract  of  the  defendant  when 
he  assumed  charge  of  the  treatment  of  plaintiff's 
injuries  was  that  he  possessed  and  would  employ 
in  the  treatment  of  the  case  such  reasonable 
skiU  and  dili{[ence  as  were  ordinarily  exercised 
in  his  profession  at  and  in  localities  similar  to 
that  in  which  he  practiced,  by  the  members  as  a 
body;  that  is,  the  average  of  the  reasonable  skill 
and  diligence  ordinarily  exercised  by  the  pro- 
fession at  the  time  and  in  places  similar  to  Cen- 
tralia.  Regard  is  to  be  had  in  determiiung  thi» 
ordinary  skill  and  diligence  to  the  improvement 
and  advanced  state  of  the  profession  at  the  time 
the  case  teas  treated. 

"Instruction  No.  VI.  I  charge  you,  members  of 

the  jury,  that  when  the  defendant  Rush  Banks 

I  undertook  as  a  physiciau  and  surceaa  to  treat 
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and  cars  for  Donald  Ennia>  th«  deceased  htuband 
of  the  Diaintiff,  t}ie  law  requited  of  him  no  more 
than  that  he  should  exercise  that  degree  of 
knowledge,  skill,  and  care  which  physicians  and 
ai>r$:eons  practicing  in  this  vidnit^  and  similar 
localities  ordinarily  possess  (and  if  yon  should 
find  from  the  evidence  that  in  his  treatment  of 
the  said  Donald  Ennis,  the  defendant  Rush 
Banks  did  not  use  and  exercise  as  high  a  de- 
gree of  knowledge,  skill,  and  care  as  is  ordinarily 
used  and  possessed  by  physicians  and  surgeons 
practicing  in  this  and  similar  localities,  and  as 
a  result  thereof  the  said  Donald  Ennis  was  in- 
jured and  from  those  injuries  he  died,  your  ver- 
dict mast  be  for  the  plaintiff). 

"Instruction  No.  VIL  While  it  is  true  that  a 
physician  is  not  liable  for  what  is  commonly 
called  a  mistake  in  judgment  or  a  mistake  in 
diagnosis  (yet  if  you  should  find  from  a  fair  pre- 
ponderance of  the  evidence  in  this  case  that  the 
defendant  Rush  Banks  failed  to  exercise  his 
best  judgment,  that  is,  the  jud^ent  which  a 
physician   of   ordinary  care,   skill,   and   intelli- 

fence  in  the  same  or  similar  localities  would 
ave  used  under  like  circumstances,  then  I 
charge  you  that  the  defendant  cannot  escape  his 
negliicent  acts  because  of  his  failure  to  use  his 
bert  judgment,  and  if  yon  sbould«find  that  the 
act,  or  acts,  of  the  said  defendant  Rush  Banks 
when  he  failed  to  use  his  best  judgment,  as  I 
have  hereinabove  instructed  you,  approximately 
contributed  to  the  death  of  Donald  Ennis,  then 
your  verdict  must  be  for  the  plaintiSf)." 

The  parts  of  these  Instmctlons  which  we 
have  Indicated  by  parentheses  should  not 
have  been  given,  because  they  are  Instruc- 
tions upon  general  negligence,  not  within 
the  issues  of  the  oese,  and.  In  effect,  tell  the 
jury  that,  for  want  of  ordinary  care  gener- 
ally, the  doctor  la  liable.  When  the  case 
was  tried  before,  the  court  admitted  evi- 
dence of  other  acts,  which  were  claimed  to 
be  negligent,  and  which  acts  were  not  within 
the  issues,  and,  for  that  reason,  the  case 
was  reversed.  The  act  constituting  mal- 
practice, complained  of  here,  and  the  only 
act  complained  of,  was  the  administering  of 
milk  toast  and  soft-poached  egg.  No  other 
negligence  is  alleged.  Under  these  instruc- 
tions, which  we  have  quoted  above,  the  jury 
were  led  to  believe  that  they  might  consid- 
er any  acts  of  negligence,  or  general  acts, 
and  make  up  their  verdict  outside  the  Is- 
sues of  the  case.  Instruction  No.  V,  above 
quoted,  is  subject  to  another  objection,  name- 
ly, that  the  part  underscored,  to  the  effect 
that  in  determining  ordinary  skill  and  dil- 
igence, the  advanced  state  of  the  profession 
at  that  time  might  be  considered.  There  was 
no  evidence  in  the  case  that  there  was  any 
advanced  state  of  the  profession  at  that 
time,  and,  of  course,  the  jury  were  not  au- 
thorized to  take  that  fact  Into  consideration 
in  determining  want  of  care  on  the  part  of 
the  physician.  That  part  or  the  instruction 
was  misleading. 

[6, 7]  Hie  court,  at  Instructions  Nos.  X 
and  XI,  used  the  following  language: 

"Instruction  No.  X.  Xou  are  instructed  if  you 
should  find  from  a  fair  preponderance  of  the 
evidence  that  the  defendant  Rush  Banks  did  not 
follow  such  established  practice  in  the  case  and 
treatment  of  the  deceased,  Donald  ESnnis,  as  is 
recognized,  adopted,  and  foUowed  by  other  physi- 
cians and  surgeons  in  good  standing,  practicing 
in  this  and  nmilar  localities,  and  as  a  result 
thereof  the  said  Bnah  Banks  contributed  or  ha*- 


tened  the  death  of  DmiaU  Ennis,  then  I  charge 
you  that  he  is  liable  to  the  plaintiff  in  damages. 
"Instruction  No.  Xl.  In  connection  with  the 
last-mentioned  instruction  I  desire  to  charge 
yon  that  the  rale  of  law  is  in  such  cases  as  tlib, 
as  follows:  'When  a  cause  is  shown  which  might 
produce  an  accident  in  a  certain  way,  and  an  ac- 
cident happens  in  that  manner,  it  is  a  warranta- 
ble presumption  in  the  absence  of  showing  of 
other  cause  tliat  the  one  known  was  the  opera- 
tive agency  in  bringing  about  the  result' " 

These  Instructions  were  clearly  erroneous. 
The  evidence  in  this  case  shows  that  Dr. 
Banks  was  known  as  an  allopathic  doctor. 
One  of  the  doctors  who  testified  that  the 
treatment  given  by  Dr.  Banks  was  improper 
was  a  physician  of  the  homeopathic  school 
of  medicine,  and  admitted  that  his  system 
of  treatment  was  different  from  that  of  Dr. 
Banks,  or  the  allopathic  scfaooL 

The  first  of  these  last-quoted  Instructions 
told  the  jury,  In  substance,  tliat,  If  Dr.  Banks 
did  not  follow  the  practice  recognised  by 
other  physicians  In  good  standing  In  ttiat 
locality,  and,  as  a  result  thereof,  hastmed 
the  death  of  Donald  Ennis,  the  respondent 
was  entitled  to  recover,  which,  of  course,  is 
not  the  law.  Eadi  sdiool  of  medldne  is  en- 
titled to  practice  In  its  own  way,  and  be- 
cause one  does  not  use  the  methods  of  the 
other  Is  no  reason  for  holding  the  one  for 
malpractice.  In  the  case  of  Dalil  v.  Wagner, 
87  Wash.  482,  151  Pac.  1079,  we  said: 

"It  has  been  the  uniform  holding  of  this  court 
that  where  doctors  of  equal  skill  and  learning, 
being  in  no  way  impeached  or  discredited,  dis- 
agree in  opinion  upon  a  given  state  of  facts, 
that  the  courts  cannot  hold  a  defendant  in  a 
malpractice  suit  to  the  theoijr  of  the  one  to  the 
exclusion  of  the  other.  This  is  the  logic  of 
Br; dges  v.  Cunningham,  69  Wash.  8,  124  Pac. 
131.  It  is  enough  if  the  treatment  employed 
'have  the  approval  of  at  least  a  respectable  mi- 
nori^  of  the  medical  profession  who  recognised 
it  as  a  proper  method  of  treatment.'  Lorens 
V.  Booth,  84  Wash.  660,  147  Pac.  31.  The  rea- 
son is  obvious.  A  man  who  is  called  upon  to  ex- 
erdse  professional  judgment  is  bound  only  to 
the  exercise  of  reasonable  skill  and  learning 
and  diligence.  'He  is  not  liable  for  mistakes  it 
he  uses  the  method  recognized  and  approved  by 
those  reasonably  skilled  in  the  profession'  (cit- 
ing autiiorities)." 

So,  It  Is  apparent  that  this  Instruction  was 
erroneous  and  misleading. 

Instruction  No.  XI,  to  the  effect  that, 
when  a  canse  Is  shown  that  might  produce 
an  accident  in  a  certain  way,  and  an  acci- 
dent happens  In  that  manner,  it  is  a  war- 
rantable presumption,  in  the  alisence  of  show- 
ing of  other  canse,  that  the  one  shown  was 
the  operative  agency  in  bringing  about  the 
result,  had  no  place  in  this  case.  There 
was  no  aMdent  here.  Mr.  Ennis  either  died 
from  natural  causes,  or  from  being  removed 
from  the  hospital,  or  he  died  from  malprac- 
tice. There  was  no  occasion,  therefore,  for 
giving  this  instruction. 

[I]  The  appellants  contend  that  Instmc- 
tlon  No.  XX,  with  reference  to  the  effect  to 
be  given  to  the  testimony  upon  hypothet- 
ical questions,  was  erroneous.  We  are  sat- 
isfied that  the  instruction  was  not  as  com- 
plete as  It  should,  be,  but,  £^ce  no  ezcep- 

Digitized  by  VjOOQIC 


Wash.) 


NEWMAN  T.  VAN  NOBTWICK 


«] 


tlcn  was  taken  to  the  Instruction,  we  shall 
not  consider  it  further. 

[•]  The  instructions,  taken  as  a  whole, 
were  rolumlnous.  There  were  24  instruc- 
tions, covering  11  pages  of  typewritten  mat- 
ter. They  were  long  and  cumbersome,  and 
had  a  tendency  more  to  mislead,  than  to 
enlighten,  the  jury.  The  issue  in  the  case 
was  a  simple  one.  It  ought  to  have  been 
covered  in,  at  most,  a  half  dozen  instruc- 
tions, to  the  points  that  unless  the  Jury 
could  aa^  that  the  patient  died  solely  from 
the  effect  of  the  soft  toast  and  egg  which 
was  administered  to  him,  and  not  from  the 
disease,  or  from  being  carried  from  the  hos- 
pital, at  the  stage  of  the  disease  he  was 
then  In,  there  could  be  no  recovery;  that 
there  could  be  recovery  only  In  case  the  giv- 
ing of  the  toast  and  egg  was  the  prime  cause 
of  the  patient's  death,  and  the  doctor  knew, 
or  should  have  known,  such  result  would  fol- 
low. Before  the  respondent  would  be  en- 
titled to  recover  for  malpractice,  the  Jury 
ought  to  have  been  told  that  they  most  find 
that  Dr.  Banks  did  not  use  his  Judgment  In 
administering  the  egg  and  toast,  under  the 
circumstances,  bat  was  guilty  of  malprac- 
tice in  administering  such  toast  and  egg  at 
that  time.  A  few  simple  Instructions  upon 
these  questions.  In  addition  to  those  ordi- 
narily given,  were  sufBclent  for  the  Jury. 

The  appellants  further  argue  that  the 
court  erred  in  not  granting  a  new  trial  be- 
cause of  misconduct  of  the  Jury,  in  arriv- 
ing at  their  verdict,  for  the  reason  that  the 
result  of  the  verdict  was  a  quotient  verdict, 
and  not  based  upon  the  Judgment  of  the  ju- 
rors, and  for  the  further  reason  that  the 
verdict  and  Judgment  are  excessive.  There 
is  merit  In  both  these  contentions,  but,  in 
view  of  the  fact  that  a  new  trial  must  be 
granted  for  errors  in  the  instmctions,  we 
shall  not  discuss  them. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

HOLCXJMB  and  PARKER,  JJ.,  concur. 
ELLIS,  C.  J.,  ccmcurs  in  the  result. 


CALHOUN,  DENNY  &  EWING  v.  WHTT- 
COMB.  (No.  12844.) 

(Supreme  (Tourt  of  Washington.    April  3,  1917.) 

En  Banc.  Appeal  from  Superior  Court, 
King  County. 

On  rehearing.    Judgment  affirmed. 

For  former  opinion,  see  90  Wash.  128,  155 
Pac.  759. 

PER  (CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adhere  to 
the  opinion  heretofore  filed  herein  as  report- 
ed In  90  Wash.  128,  155  Pac.  769;  and,  for 
the  reasons  there  stated,  the  Judgment  Is 
affirmed. 


NEWMAN  et  al.  v.  VAN  NORTWICK  et  aL 

(No.  13856.) 
(Supreme  Court  of  Washington.    April  3, 1917.) 

1.  MORTGAOES     «=>468(2)— FOBECIXWUHB— BK- 
CKIVERSBXP    PbOCEEDINOS. 

Where  the  mortgage  did  not  provide  for  de- 
ficiency judgment,  but  the  property  was  worth 
less  than  the  face  of  the  mortgage,  and  the  re- 
ceiver appointed  had  received  in  rents  almost 
the  amoont  of  delinquent  taxes  which  then  drew 
a  15  per  cent,  penalty,  order  discharging  receiv- 
er was  properly  refused ;  the  mortgagees  being 
entitled  to  his  services  for  preservation  of  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1375.] 

2.  Mortgages     ®=»473  —  Fobeclosuek  —  Ke- 

CBIVEBSHIP    PBOCEEDINOS. 

It  was  proper  for  the  receiver  to  apply  for 
permission  to  pay  the  taxes  from  the  rents. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1384.] 

8.  MoBTOAQES    ®=>473  —  Maintenance     of 
Peopebty  —  "Necessaby   Chaeoeb"— "Cub- 
bent  Expenses." 
Taxes  upon  mortgaged  property  are  "neces- 
sary charges"  and  "current  expenses"  properly 
chargeable  against  the  mcome  of  the  property. 
[Bd.   Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig.  (  1384. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Current  Expenses; 
Necessary  Charges.] 

D^artment  1.  Appeal  from  Superior 
Court,  King  Covmty;  Mitchell  Gilliam,  Judge. 

Suit  by  Hannah  HUl  Newman  and  others 
against  Bernlce  Van  Nortwlck  and  others. 
From  an  order  refusing  to  discharge  a  re- 
ceiver, the  defendants  appeal.    Affirmed. 

Weter  &  Roberts,  of  Seattle,  for  appellants. 
WWter  8.  Fulton,  of  Seattle,  for  respondents. 

MORRIS,  3.  [1]  Appeal  from  an  order  re- 
fusing to  discharge  a  receiver  In  an  action  to 
foreclose  a  mortgage  on  real  property.  The 
conceded  facts  are:  That  the  property  Is 
worth  less  than  the  amount  due  on  the  mort- 
gage; that  there  Is  no  provision  for  any  de- 
ficiency Judgment;  that  the  receiver  has  col- 
lected $1,465.01  from  centals;  that  the  prop- 
erty is  well  rented  and  well  cared  for;  that 
the  owners  of  the  property  had  permitted  de- 
linquent taxes  to  accumulate  to  the  sum  of 
$1,712.09  now  drawing  Interest  at  16  per  cent, 
per  annum.  With  these  facts  before  It  the 
lower  court  denied  a  motion  to  discharge  the 
receiver.  As  stated  by  appellant,  the  ques- 
tion to  be  determined  is: 

"Are  delinquent  taxes  alone  a  proper  ground 
for  the  appomtment  of  a  receiver  in  the  fore- 
closure of  a  mortgage,  it  being  admitted  that  the 
security  is  inadequate  to  discharge  the  debt  and 
that  no  deficiency  judgment  can  be  talten  ?" 

Our  answer  is  In  the  affirmative.  Appel- 
lant reUes  upon  Norfor  v.  Busby,  19  Wash. 
450,  63  Pac.  715.  Nothing  in  that  case  sus- 
tains the  negative  of  appellants'  query.  It 
was  there  held  that  insufficiency  of  property 
to  pay  a  mortgage  Indebtedness  was  not  of 
itself  sufficient  ground  for  the  appointment 
of  a  receiver  In  order  to  secure  the  appllcn- 
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tlon  of  rentals  to  the  discharge  of  a  mort- 
gage debt. 

[2]  The  same  rule  was  recently  announced 
In  Gerber  v.  Heath,  02  Wash.  519,  159  Pac. 
691,  where  It  was  said  that  the  property, 
and  not  Its  income,  is  the  security  for  the 
mortgage  debt,  and  that  the  mortgagor  is 
under  no  obligation  to  apply  the  Income  of 
mortgaged. property  to  either  the  principal  or 
interest  of  the  mortgage  debt  That  would 
mean,  as  ai^Ucd  to  this  case,  that  notwith- 
standing the  inadequacy  of  the  property  to 
pay  the  mortgage  debt,  the  receiver  could 
not  apply  the  rentals  In  payment  of  the 
amount  due  on  the  mortgage.  We  have  no 
doubt  such  is  the  law  in  this  state,  but  that 
is  not  the  case  here.  So  far  as  the  reconl 
goes  there  is  no  intention  on  the  part  of  the 
receiver  to  apply  the  rentals  to  the  debt.  Ue 
did,  however,  ask  leave  to  apply  the  rentals  in 
payment  of  the  delinquent  taxes.  This,  we 
think,  was  a  proper  request  In  Buphart  v. 
Morrison,  39  Wash.  311,  81  Pac.  696,  and  Col- 
lins V.  Gross,  61  Wash.  516,  99  Pac.  573,  it  was 
held  that  It  Is  the  proper  procedure  In  this 
state  under  section  741,  Rem.  Code,  to  appoint 
a  receiver  where  It  appeared  that  the  property 
was  In  danger  of  b^ng  lost  or  materially  In- 
jured or  where  In  the  discretion  of  the  court 
It  was  necessary  to  secure  ample  justice  to 
the  parties.  Such  was  the  situation  here. 
When  taxes  on  real  property  are  permitted  to 
become  delinquent  and  accumulate  an  added 
burden  of  15  per  cent,  per  annum,  there  is 
danger  of  material  Injury  to  the  property. 
The  payment  of  taxes  Is  necessary  to  the 
preservation  of  the  property,  "Equity  de- 
volves It  upon  him  who  has  the  use;  not  to 
pay  them  Is  waste."  The  failure  of  the  own- 
ers of  this  property  to  pay  the  taxes  and  al- 
low them  to  become  delinquent  "was  casting 
a  burden  upon  the  mortgaged  estate  wUch 
equity  demanded  the  mortgagor  should  dis- 
charge." Winkler  v.  Magdeburg,  100 .  Wis. 
421,  76  N.  W.  332.  In  an  earlier  case,  Schrel- 
ber  V.  Carey,  48  Wis.  208,  4  N.  W.  124,  the 
same  court  said  it  was  a  want  of  good  faith 
on  the  part  of  a  mortgagor  not  to  pay  the 
taxes  upon  mortgaged  property  and  yet  re- 
main in  possession  and  appropriate  all  the 
profits  of  the  property  to  his  own  purpose. 
Similar  observations  are  made  in  Philadel- 
phia Mortgage  &  Trust  Co.  v.  Oyler,  61  Neb. 
702,  85  N.  W.  889,  and  In  Philadelphia  Mort- 
gage &  Trust  Co.  V.  Goos,  47  Neb.  804,  66  N. 
W.  843.  In  Gerber  v.  Heath,  supra,  after 
saying  that  the  mortgagor  was  under  no  ob- 
ligation to  apply  the  Income  of  the  property 
to  the  payment  of  the  mortgage  debt,  the 
court  added  that  "a  receiver  Is  sometimes 
appointed  to  collect  the  Income  of  property 
and  apply  the  same  to  necessary  charges 
pending  the  foreclosure  proceedings  In  order 
to  protect  the  property,"  continuing  to  the 
effect  that  current  exx>ense  is  a  proper  charge 
against  the  Income  of  property. 


[3]  It  win  hardly  be  questioned  but  that 
taxes  are  "necessary  charges"  and  "current 
expense"  upon  real  estate.  Under  his  con- 
tract the  mortgagee  could  <mly  look  to  the 
property  for  the  satisfaction  of  the  debt,  bnt 
he  had  the  right  to  look  to  all  of  the  prop- 
erty and  the  right  to  have  it  preserved  In 
the  hands  of  a  receiver  and  not  have  It  sub- 
ject to  a  paramount  lien  against  which  be 
could  not  protect  himself  without  the  pay- 
ment of  additional  money  upon  a  property 
already  overburdened  with  debt  The  law 
gave  this  right  and  equity  will  preserve  11. 
The  mortgagor  could  not  add  to  the  burden 
assumed  by  the  mortgagee  in  payment  of  the 
mortgage  debt  Neither  could  the  mortgagee 
add  to  the  burden  of  the  mortgagor  in  ob- 
taining a  satisfaction  of  that  debt 

Judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  CHADWICK,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


STATE  ex  reL  SWAN  v.  SUPERIOR.  COURT 

rOR    CLARKE    COUNT!    et    al.    (No. 

14027.) 

(Supreme  Court  of  Washington.    April  4,  1917.) 

Mandahus  ®=»44— Change  or  Venue— Dis- 

CBETION   OF  COUBT. 

Rem.  Code  1015,  g  209—1,  provides  that  no 
judge  of  a  superior  court  shall  try  any  proceed- 
ing when  it  is  shown  that  eudi  judfe  is  preju- 
diced against  any  party  or  attorney  in  such 
cause,  and  that  be  shall  forthwith  transfer  the 
action  to  another  department  of  the  same  court, 
or  call  in  a  judge  from  some  other  court  or  ap- 
ply to  the  Governor  to  send  a  judge  to  try  the 
case,  or  if  the  convenience  of  the  witnesses  or 
the  ends  of  justice  will  not  be  interfered  with 
by  such  course,  and  the  action  is  of  such  char- 
acter that  a  change  of  venue  may  be  ordered,  he 
may  send  the  case  for  trial  to  tie  most- conven- 
ient court.  Relator,  who  was  attorney  in  three 
cases,  filed  a£Sdayita  that  the  presiding  judge 
of  the  superior  court  of  the  counlr  was  preju- 
diced against  him,  whereupon  the  presiding 
judge  entered  orders  changing  the  venue  to  an- 
other county,  the  orders  reciting  that  the  con- 
venience of  witnesses  and  the  ends  of  justice 
would  not  be  interfered  with.  Held  that,  as 
there  are  several  alternatives  given  the  presid- 
ing judge  in  case  of  prejudice,  hia  discretionary 
ruling  that  a  change  oi  venue  to  another  coun- 
ty would  not  interfere  with  the  convenience  of 
witnesses  or  defeat  the  ends  of  justice  cannot, 
there  being  only  one  department  of  the  superior 
court  in  the  county,  bo  interfered  with  by  a  writ 
of  mandate  to  vacate  the  order. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §|  90,  91.] 

Department  2.  Original  application  by  the 
State  of  Washington,  on  the  relation  of  Edgar 
Swan,  for  a  writ  of  mandate  against  the  Su- 
perior Court  for  the  Sta^  of  Washington, 
and  County  of  Clarke,  and  R.  H.  Bade,  Judge 
thereof.    Application  denied. 

Henry  Crass  and  Edgar  Swan,  both  of 
Vancouver,  for  relator.  James  O.  Blair  and 
L.  M.  Burnett,  both  of  Vancouver,  for  re- 
spondents. 
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MOUNT,  J.  This  is  an  appUcaUon  for  a 
writ  of  manclate  to  require  ttie  Judge  of  the 
superior  court  of  Clarice  county  to  vacate  cer- 
tain orders,  (dianglD?  the  renue  in  tliree  cases 
from  Clarke  county  to  CowlitE  county,  for 
triaL 

It  appears  that  the  relator  is  an  attorney 
of  record  in  three  cases,  .which  were  pending 
in  Clarite  county.  He  filed  affidavits  therein 
to  the  effect  that  the  trial  Judge  of  Clarke 
county  was  prejudiced  against  him,  and  that 
he  could  not  Obtain  a  fair  trial  therein. 
There  was  no  showing  that  tttfi  convenience 
of  witnesses  required  the  trial  of  the  cases 
in  Clarice  county.  After  the  affidavits  were 
called  to  the  attention  of  the  Judge  of  the 
superior  court  for  Clarke  county,  he  made 
orders  changing  the  venue  of  the  cases,  and 
recited  in  the  orders  that  the  convenience  of 
witnesses  and  the  ends  of  Justice  would  not 
be  interfered  with  thereby.  The  relator  now 
seeks,  by  thl6  writ  of  mandate,  to  vacate 
tlie  orders  changing  the  venue. 

Some  preliminary  questions  are  presented 
by  the  respondent  which  are  not  necessary  to 
be  noticed,  because  we  are  satisfied  that  the 
application  for  the  writ  should  be  denied 
upon  its  merits.  In  the  case  of  State  ex  rel. 
Moore  v.  Superior  Court,  70  Wash.  362,  126 
Pac.  026,  a  like  order  was  made  by  the  su- 
perior court  of  Jefferson  county.  When  that 
case  came  on  for  hearing  in  the  superior 
court  of  King  county,  the  relator  there  de- 
nied the  right  of  the  court  to  proceed,  and 
insisted  that  the  case  should  be  remanded  to 
Jefferson  county  untU  the  prejudice  of  the 
Judge,  the  character  of  the  action,  and  the 
convenience  of  the  .witnesses,  could  be  heard 
and  determined  in  that  court  We  there  held 
that: 

"With  the  change  of  venae,  the  superior  court 
of  King  county  acquired  full  and  complete  ju- 
risdiction, and  if  for  any  cause  the  case  should 
not  be  tried  in  King  county,  the  statutory  reme- 
dies for  changing  the  venue  are  still  open  to 
the  relator." 

The  difference  between  this  application  and 
that  is  the  relator  here  is  seeking  to  hare 
the  orders  for  change  of  venue  vacated, 
while  in  that  case  the  relator  sought  to  have 
the  case  remanded  from  King  county  to  Jef- 
ferson county.  The  statute  (Bern.  Code,  { 
209—1)  provides  that: 

"No  judge  of  a  8Ui>erior  court  of  the  state 
of  Washington  shall  sit  to  hear  or  try  any  ac- 
tion or  proceeding  when  it  shall  be  established, 
as  hereinafter  provided,  that  such  judge  is  prej- 
udiced against  any  party  or  attorney,  or  the  in- 
terest of  any  party  or  attorney  appearing  in 
such  cause.  In  such  case  the  presiding  judge 
shall  forthwith  transfer  the  action  to  another 
deiwrtment  of  the  same  court,  or  caU  in  a  judge 
from  some  other  court,  or  apply  to  the  Govern- 
or  to  send  a  judge,' to  try  the  case;  or,  if  the 
convenience  of  witnesses  or  the  ends  of  justice 
will  not  be  interfered  with  by  such  course,  and 
the  action  is  of  such  a  character  that  a  change 
of 'venae  thereof  may  be  ordered,  he  may  send 
the  case  for  trial  to  the  most  convenient  court" 


In  State  ex  tti.  O'Phelan  t.  Suiterlor  Court, 
88  Wash.  669,  153  Pac.  1078,  in  construing 
this  statute,  we  said: 

"Under  the  statute,  when  the  affidavit  is  call- 
ed to  the  attention  of  the  judge,  he  may  do  one 
of  four  things:  (a)  Transfer  the  action  to  an- 
other department  of  the  same  court ;  (b)  call  in 
a  judge  from  some  other  court ;  (c)  apply  to  the 
Governor  of  the  state  to  send  a  judge  to  try  the 
case ;  and  (d)  if  the  convenience  of  witnesses,  or 
the  ends  of  justice  wiU  not  be  interfered  with, 
and  the  action  is  of  such  a  character  that  a 
change  of  venue  may  be  ordered,  be  may  send 
the  case  for  trial  to  the  most  convenient 
county." 

It  appears  that  there  is  but  one  depart- 
ment of  the  superior  court  for  Clarke  coun- 
ty. Hence  the  trial  court,  when  the  affidavits 
were  filed,  might  exercise  Its  discretion  upon 
one  or  the  other  of  the  three  alternatives. 
There  was  no  showing  that  the  convenience 
of  witnesses  would  be  interfered  with,  and 
for  that  reason  the  court  exercised  its  dis- 
cretion, and  changed  the  venue  to  the  most 
convenient  county.  It  is  clear  that  the  ex- 
traordinary writ  of  mandamus,  or  proliibi- 
tion,  will  not  lie  to  control  the  discretion  of 
the  trial  court  State  ex  rel.  Mill  Co.  v.  Su- 
perior Court,  9  Wash.  673,  38  Pac.  155 ;  State 
V.  Straub,  16  Wash.  HI,  47  Pac.  227. 

In  State  ex  rel.  Howard  v.  Superior  Court, 
88  Wash.  344,  153  Pac.  7,  we  held  that  this 
statute  did  not  authorize  a  change  of  venue 
in  a  criminal  case,  because  the  person  accused 
of  crime  has  a  right  to  a  trial  by  a  Jury  of 
the  county  in  .which  the  crime  is  alleged  to 
have  been  committed,  but  in  civil  actions  it 
is  plain  that  the  statute  applies,  and  where 
there  is  no  showing  to  the  effect  that  the 
convenience  of  witnesses  requires  the  case  to 
be  tried  in  the  county  in  which  it  is  brought 
then  the  trial  court  may  exercise  its  discre- 
tion and  change  the  venue,  in  lieu  of  calling 
In  another  Judge,  or  calling  upon  the  Govern- 
or for  another  Judge. 

The  relator,  therefore.  Is  not  entitled  to 
the  writ    The  application  is  denied. 

ELLIS,  C.  J.,  and  HOLCOMB,  PABKBB. 
and  FULLEBTON,  JJ.,  concur. 


STATE  ex  rel.  ROBERTSON  et  al,  v.  SUMV 

RIOB  COURT  FOR  SPOKANE  COUN- 

TT  et  al.     (No.  13983.) 

(Supreme  Court  of   Washington.     March  81, 
1917.) 

1.  Landlord    and    Tenant   «=291(1)— Ac- 
tions—Unlawful        Detainee-^ubisdic- 

TION. 

Notice  to  pay  rent,  or  quit  in  an  action  of 
onlAwful  detainer,  is  a  matter  to  be  proved  at 
trial,  but  unnecessary  to  give  court  jurisdictiOD, 
which  depends  on  service  of  summons. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1217-1222,  1226,  1227.] 

2.  PaoniBiTioN   «=»3(3)— Adequate   Remxdt 
BY  Appeal— Unlawful  Detainek. 

Where  trial  court  has  jurisdiction  in  unlaw- 
ful detainer,  this  court  will  not  issue  a  writ  to 
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prohibit  entry  of  .Judgment ;   there  being  k  com- 
plete remedy  by  appeal. 

[£M.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  §{  7-19.] 

Department  2.  Application  for  prohibition 
by  the  State,  on  the  relation  of  Frederick  0. 
Robertson  and  another,  against  the  Superior 
Court  for  Spokane  County,  O.  0.  Upton, 
Judge  pro  tempore.    Writ  denied. 

Robertson  &  Miller  and  Cordlner  &  Cordl- 
ner,  all  of  Spokane,  for  relators.  C.  L.  Shuft 
and  Roy  A.  Redfleld,  both  of  Spokane,  for 
respondenta 

MOUNT,  J.  The  relators  seek  a  writ  to 
prohibit  the  superior  court  of  Spokane  coun- 
ty from  entering  a  Judgment  In  an  unlawful 
detainer  action. 

The  facts,  upon  which  the  writ  Is  sought, 
may  be  briefly  stated  as  follows:  The  re- 
lators are  tenants  of  certain  real  estate  in 
Spokane  county  belonging  to  Ida  A.  Water- 
man. They  have  erected  a  buUdlng  upon  the 
leased  premises.  The  stipulated  rent  thereon 
had  not  been  paid  for  the  months  of  Feb- 
ruary, March,  April,  May,  and  June  of  the 
year  1916.  On  the  15th  day  of  July  of  that 
year  the  relators  had  closed  their  residence 
In  the  dty  of  Spokane,  and  moved  to  their 
summer  residence  In  Idaho.  Mr.  Robertson, 
one  of  the  relators,  was  at  that  time  on  an 
extended  trip  East.  On  the  last-named  date 
Ida  A.  Waterman,  the  owner  of  the  premises, 
addressed  a  notice  to  the  relators,  notifying 
th&aa  that  they  were  In  default  for  tlie 
months  named;  that  the  total  amount  of 
rent,  delinquent  and  overdue,  was  the  sum 
of  $1,750;  and  the  relators  were  notified  to 
either  pay  the  rent  or  to  surrender  posses- 
sion of  the  premises  within  three  days  after 
the  service  of  the  notice.  A  copy  of  this  no- 
tice was  served  on  the  subtenant  and  a 
copy  was  deposited  in  the  United  States 
post  office  at  Spokane,  addressed  to  the  re- 
lators at  their  Spokane  address.  It  was  re- 
ceived by  a  keeper  of  the  residence,  and  for- 
warded to  Spirit  Lake,  Idaho,  the  place  of 
the  summer  residence  of  the  relators.  This 
notice  was  not  received  by  the  relators  until 
the  22d  day  of  July.  On  the  20th  day  of 
July  Ida  A.  Waterman  brought  an  unlawful 
detainer  action,  and  the  summons  In  that  ac- 
tion was  served  on  the  relators  oa  the  21st 
day  of  July.  Thereupon  a  writ  of  resti- 
tution was  issued,  and  the  leased  property 
was  taken  possession  of  by  Ida  A.  Water- 
man. The  relators  thereafter  appeared  in 
the  action,  Issues  were  Joined,  and  the  case 
was  tried  to  the  court,  findings  were  made  In 
favor  of  the  plaintiff,  and  the  court  Was 
about  to  enter  a  Judgment  against  the  de- 
fendants there,  whereupon  they,  applied  for 
this  writ 

'[1]  It  Is  contended  by  the  relators  that  no 
sufficient  service  of  the  notice  to  quit  was 
made  upon  them,  and  that  therefore  the 
trial  court  had  no  jurisdiction  to  enter  a 
Judgment  against  them  la  the  unlawful  de- 


tainer action.  It  Is  noC  daimed'that  a  prop- 
er service  of  summons  was  not  made.  It  la 
apparent  that  the  trial  court  had  Jurisdic- 
tion of  Cbe  persons  of  the  relators  and  of  the 
property.  The  relators  strenuously  contend 
that  the  notice  to  pay  rent,  or  quit,  is  nec- 
essary to  give  the  court  Jurisdiction.  It  may 
be  correct  to  say  that,  before  an  unlawful 
detainer  action  can  be  maintained,  the  no- 
tice to  pay  rent,  or  quit,  must  be  served  as 
required  by  statute,  but  the  Jurisdiction  of 
the  court  to  determine  questiftns  raised  upon 
the  trial  of  the  unlawful  detainer  action  does 
not  depend  upon  the  service  of  the  notice  to 
pay  rent,  or  quit  Jurisdiction  depends  up- 
on the  serrioe  of  the  sanunons  In  ttiA  action. 
When  the  summons  is  properly  served,  the 
court  undoubtedly  bos  Jurisdiction  of  the  per- 
sons. The  notice  to  quit,  or  pay  rent  served 
In  the  manner  required  by  law,  la  a  fact  to 
be  established  upon  the  trial  before  the 
the  court  may  pronounce  a  Judgment  of  un- 
lawful detainer.  The  service  of  such  notice 
is  not  in  itself  Jurisdictional,  but,  like  any 
other  fact  must  be  proved.  If  the  court 
should  enter  a  judgment  without  the  nece»- 
sary  facts  being  proved,  the  Judgment  would 
be  erroneous,  but  the  fact  tlmt  an  erroneous 
judgment  may  be  entered  or  Is  threatened 
to  be  entered  is  hot  ground  for  a  writ  of  pro- 
hibition. 

This  court  has  held  In  a  long  line  of  cases 
that  before  an  extraordinary  writ  of  man- 
damua  or  prohibition  will  be  entertained  it 
must  appear  that  the  court  is  not  only  act- 
ing without  Jurisdiction,  but  that  there  Is  no 
adequate  remedy  by  appeaL  State  ex  reL 
Townsend  Gas  &  Electric  Light  Co.  v.  Su- 
perior Court  of  Jefterson  County,  20  Wash. 
502,  55  Pac.  933 ;  State  ex  reL  Carrau  v.  Su- 
perior Court  of  King  County,  30  Wash.  700, 
71  Pac.  648;  State  ex  rel.  Miller  v.  Superior 
Court  for  Spokane  County,  40  Wasb.  555,  82 
Pac.  877,  2  L.  R.  A.  (N.  S.)  395,  111  Am.  St 
Rep.  925;  State  ex  reL  Calhoun  v.  Superior 
Court  for  King  County,  86  Wash.  492,  150 
Pac.  1168;  and  a  large  uiunber  of  cases  In- 
tervening between  those  decisions. 

[2]  It  is  apparent  from  the  admitted  facts 
in  this  case  tbat  the  trial  court  not  only  had 
jurisdiction  of  the  persons  and  of  the  sub- 
ject-matter, but  It  is  also  apparent  tbat  there 
Is  .an  adequate  remedy  by  appeal  from  the 
judgment  which  the  court  may  render  in  the 
unlawful  detainer  action. 

This  court  has  Issued  extraordinary  writs 
in  cases  where  there  was  a  want  of  Jurisdic- 
tion, and  in  cases  where  there  was  no  ade- 
quate remedy  by  appeal,  but  the  rule  of  the 
court  has  been  that  the  writ  will  not  issue 
where  the  court  la  acting  within  its  Juris- 
diction, and  there  is  a  complete  and  adequate 
remedy  by  appeaL  as  there  is  in  this  case. 

It  Is  therefore  unnecessary  to  review  the 
cases  cited  by  the  relators ;  for  we  are  satis- 
fied that  the  writ  should  not  Issue  under  any 
rule  of  this  court 

The  questions  of  fact  presented  upon  the 
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appUcatloa  for  this  writ  may  all  be  reviewed 
Dpon  appeal  from  the  judgment  which  may 
be  entered  In  the  unlawful  detainer  action. 
The  writ  Is  therefore  denied. 

ELMS,  C.  J.,  and  HaLCX)MB  and  PAK- 
KER,  JJ.,  concur. 


PICARDO  et  nx.  ▼.  PECK.     (No.  13800.) 
(Supreme  Court  of  Washington.    April  3,  1917.) 

1.  JudOment  <S=»12  —  JuBisDionoN  —  Action 
BT  Attobnet  in  Fact— Death  of  Pi^in- 

TIFF. 

A  judgment  fn  an  action  commenced  by  an 
attorn^  in  <act  of  another  person  who  had  been 
judicially  determined  to  have  died  prior  to  the 
commencement  of  the  action  was  void;  juris- 
diction of  the  parties  being  essential,  and  juris- 
diction of  plaintiff  b^g  as  necessary  as  jurisdic- 
tion of  defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  15-21,  56,  159.] 

2.  JUDOMXNT    <8=»485— C0NCI,XJBIVltNEB8— COIc 
LATEBAL  ATTACK. 

A  void  judgment  may  be  attacked  collateral- 
ly as  well  as  directly. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  »19.] 

Department  1.  Appeal  from  Superior 
Conr,  King  County;  Boyd  J.  Tallnmn,  Judge. 

Action  by  Pasquale  Plcardo  and  wife 
against  H.  B.  Peck.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

0.  A.  Schneider,  of  Seattle,  for  appellant 
Horace  A.  Wilson,  of  Seattle,  for  respondents. 

MORBIS,  .J.  [1,  2]  Appeal  from  a  judg- 
ment In  favor  of  respondents  In  aiv.  action  to 
quiet  title.  Respondents'  title  is  based  upon 
two  deeds  from  the  sheriff  of  King  county  In 
mortgage  foreclosure  proceedings.  Appellant 
daims  under  an  assignment  of  a  deficiency 
judgment  against  one  of  the  defendants  in 
the  foreclosure  proceedings  on  whidi  execu- 
tion had  been  levied  on  the  property  and  a 
certificate  of  sale  issued  to  appellant  The 
suit  In  which  the  deficiency  judgment  was 
entered  under  which  appellant  claims  was 
for  unlawful  detainer  and  rent  commenced 
by  one  Siepman  under  a  power  of  attorney 
from  one  Elsholtz.  This  action  was  com- 
menced March  10,  1909.  Subsequently  In 
probate  proceedings  upon  the  estate  of  EUfr 
bolts  it  was  judicially  determined  that  Els- 
holtz died  November  16,  1907.  The  eviden- 
tiary eaect  of  this  probate  decree  was  de- 
termined by  this  court  In  Wagner  v.  Aiders 
son,  91  Wash.  167,  157  Pae.  476,  where  It  was 
held  the  decree  adjudging  the  fact  and  time 
of  Elsholtz's  death  was  prima  facie  proof  of 
the  facts  determined  in  a  subsequent  ac- 
tion brought  against  the  administrator  in  his 
representative  capacity.  This  case  is  deter- 
minative of  this  appeal  in  so  far  as  the  death 
of  E3sholtz  was  a  de<dslve  feature,  as  there 
iras  no  showing  below  which  would  to  any 
extent  overcome  this  prima  fade  proof.    If 


Elsholtz  was  dead,  the  judgment  under  which 
appellant  claims  was  void  for  want  of  juris- 
diction of  the  parties.  In  order  to  give  that 
jurisdiction  which  in  all  cases  is  essential 
to  the  validity  of  a  judgment  there  must  be 
jurisdiction  of  the  plaintiff  as  weU  as  of  the 
defendant.  Lack  pf  jurisdiction  in  the  one 
case  Is  as  fatal  to  the  jurisdiction  of  the 
court  as  lack  of  jurisdiction  in  the  other. 
It  matters  not  that  such  judgment  la  attacked 
collaterally.  "A  void  judgment  may  be  at- 
tacked collaterally  as  well  as  directly.  It 
is  entitled  to  no  consideration  whatever  in 

i  any  court  as  evidence  of  right"  Klzer  v. 
Caufleld,  17  Wash.  417,  49  Pac.  1064. 

I  It  foUows  that  the  judgment  must  be  and 
is  affirmed. 

EI>LIS,  0.  J.,  and  MAIN  and  WEBSTCR, 
JJ.,  concur. 


PERLUS  V.  MARKET  INV.  CO.    (No.  13846.) 
(Supreme  Court  of  Washington.    April  3,  1917.) 

1.  Pleading  «=>180(2)— Complaint— Ahsnd - 

MENT— "DEPABTUBE." 

Where  the  complaint  was  based  on  breadi  of 
alleged  written  contract  of  lease,  a  rei^  stat- 
ing that  the  written  contract  had  been  abrogated 
and  an  oral  one  entered  into,  was  a  departure. 
[Ed.  Note. — For  oth«:  definitions,  see  Words 
and  Phrases,  Wiist  and  Second  Series,  Depar- 
ture.] 

2.  PuiADiNo  «=»180(2)— Complaint— AiotND- 
MENT— "Dkpabtdse. 

Where  the  complaint  set  up  breach  of  alleg- 
ed written  lease  and  the  fact  of  payment  of  mon- 
ey under  the  lease  seeking  return  of  such  mon- 
ey paid,  a  reply,  showing  abrogation  of  the  writ- 
ten lease  and  comtplete  settlement  of  the  daims 
of  the  parties,  was  a  departure. 

3.  Pleading  <3=3236(1}  —  Amendment  —  Dis- 
cretion OF  COUBT. 

Whether  an  amendment  to  the  complaint  is 
to  be  allowed  is  within  the  discretion  of  the 
court,  and  where  the  plaintiff  sought  to  amend 
his  reply,  after  his  third  amended  complaint  and 
after  having  set  up  inconsistent  causes  of  ac- 
tion in  ills  reply,  it  was  not  an  abuse  of  discre- 
tion to  refuse  the  amendment 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  S  601.] 

4.  Set-Off  and  Covntebclaim  <g=»ll— Fau.- 
UBE  of  Plaintiff's  Cause  of  Action. 

Where  a  lessee  sued  for  breach  of  the  alleged 
writtm  lease,  and  the  lessor  counterdaimed  lor 
tent,  whereupon  the  plaintiff  replied,  setting  up 
an  abrogation  of  the  lease  which  constitnted  a 
departure,  the  lessor  could  not  press  his  daim 
based  on  the  lease. 

[Ed.  Note.— For  other  cases,  see  Set-off  and 
Counterclaim,  Cent  Dig.  i  14.] 

5.  Costs  i@=»182  —  Aixowancbs  —  CoFm  of 

DOOITMKNTS. 

The  cost  of  preparing  certified  copies  of  dty 
ordinances  is  not  a  taxable  item,  unless  the  ordi- 
nances were  in  issue  under  the  pleadings  so  as 
to  make  them  admissible  in  evidence. 

[Ed.  Note.— For  other  eases,  see  Costs,  Gent 
Dig.  S  714.] 

6.  Costs  ^s>178— Costs  Taxable— Pults. 

TTie  cost  of  preparing  plats  is  not  a  taxable 
item  of  costs  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  SS  70a-711.] 
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Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Hackintosb, 
Judge. 

Action  by  A.  Perlus,  doing  business  as  the 
Vashon  Poultry  Company,  against  the  Mar- 
ket Investment  Company,  wherein  defendant 
filed  a  cross-complaint.  Judgment  for  de- 
fendant on  the  complaint  and  against  it  on 
the  cross-complaint,  and  both  parties  appeal. 
Affirmed. 

Geo.  B.  Cole  and  John  Wesley  Dolby,  both 
of  Seattle,  for  appellant.  Shepard,  Burk- 
heimer  &  Burtcbeimer,  of  Seattle,  for  re- 
spondent. 

HOLCOMB,  J.  The  third  amended  com- 
plaint in  this  case  alleges,  in  substance,  that 
appellant  was  engaged  in  selling  poultry, 
game,  feed,  etc..  In  stalls  No.  1520-1522,  pur- 
suant to  the  terms  of  a  written  lease  entered 
into  on  February  13,  1913,  between  respond- 
ent as  lessor  and  appellant  as  lessee;  that 
while  such  lease  was  In  full  force  and  effect 
respondent,  in  order  to  induce  appellant  to 
cancel  the  same  and  enter  Into  a  lease  for 
stalls  E,  F,  and  6,  which  were  distant  some 
150  feet  northwesterly  of  where  appellant 
was  then  located,  and  as  a  part  of  the  con- 
sideration therefor,  orally  promised  and 
agreed  that,  if  aK>ellant  would  surrender 
stalls  1520-1522,  and  enter  into  a  new  lease 
for  stalls  TSi,  F,  and  O,  respondent  would 
fill  out  the  floor  space  between  these  two 
sets  of  stalls  by  farmers  with  their  produce 
for  sale,  and  that  there  would  be  a  passage- 
way from  Pine  street  in  such  farmers'  sec- 
tions and  stalls  in  close  proximity  to  stalls 
Ej,  F,  and  6;  that  appellant,  relying  on 
tbese  promises,  did  cancel  his  former  lease 
and  enter  into  a  new  lease  for  stalls  B,  F, 
and  G,  beginning  on  September  1,  1913,  and 
moved  his  business  thereto ;  that  respondent 
failed  to  keep  his  promise  and  fill  the  inter- 
vening stalls,  to  appellant's  damage  in  the 
sum  of  ^,000.  The  second  cause  of  action 
sets  forth  a  claim  for  (259  on  account  of  ex- 
penditures made  by  appellant  in  improving 
and  equipping  the  stalls  covered  by  the  writ- 
ten lease,  and  the  third  cause  of  action  al- 
leges the  payment  of  $256  by  appellant  in 
accordance  with  the  terms  of  the  lease,  for 
which  amount  a  recovery  is  claimed. 

Respondent  answered  by  admitting  the  ex- 
ecution of  the  lease  and  denying  the  other 
material  allegations  of  ttie  complaint;  and 
by  way  of  couaterclaim,  alleged  that  appel- 
lant had  been  in  possession  of  the  leased 
premises  for  a  period  of  33  months;  that  by 
the  terms  of  the  lease  the  rent  for  this  peri- 
od was  the  sum  of  $2,805;  that  appellant  had 
paid  thereon  only  $205,  leaving  a  balance 
due  respondent  of  $2,000,  for  which  amount 
with  interest  respondent  asked  Judgment 
against  appellant.  In  reply  to  this  counter- 
claim it  was  alleged  that  the  lease  was  ab- 
rogated by  the  contracting  parties,  and  re- 
spondent agreed  to  charge  appellant  $20  per 


month  as  rent  until  respondent  should  com- 
ply with  its  agreement  to  fill  the  interven- 
ing stalls;  and  that,  after  appellant  had  paid 
rent  for  such  stalls  aa  above  referred  to  and 
respondent  had  still  failed  to  fulfill  its  agree- 
ment, it  was  then  agreed  that  no  rMit  at  all 
should  be  charged  appellant  until  such  ful- 
fillment had  taken  place. 

After  one  witness  had  been  sworn  at  the 
hearing  of  this  cause,  respondent  moved  for 
judgment  on  the  pleadings  for  several  rea- 
sons, among  others,  that  the  reply  was  in- 
consistent with  and  oonstitnted  a  departure 
from  the  complaint  Appellant  was  refused 
leave  to  amend  the  reply,  and  a  Judgment 
on  the  pleadings  was  entered  in  respondent* a 
favor,  although  It  was  not  allowed  to  prove 
its  counterclaim,  as  the  trial  court  was  of 
the  opinion  that  It  had  been  waived.  Both 
parties  have  appealed. 

It  is  asserted  by  appellant  that  the  lower 
court  erred  in  striking  out  several  portions 
of  the  complaint,  but  from  an  examination 
of  such  stricken  parts  we  are  of  the  opinion 
that  they  were  immaterial,  and  in  any  event 
there  is  no  showing  that  appellant  was  in 
any  manner  materially  prejudiced  thereby. 

[1]  Appellant  strenuously  urges  that  the 
reply  is  not  a  departure  from  or  inconsistent 
with  the  complaint,  and  that  it  was  error  to 
grant  a  Judgment  on  the  pleadings  for  this 
reason.  An  examination  of  the  pleadings 
discloses  that  the  complaint  is  based  on  the 
breach  of  an  alleged  oral  agreement  entered 
into  between  the  parties  prior  to  or  contem- 
poraneous with,  and  became  a  part  of  the 
consideration  of,  the  lease  of  September, 
1918.  As  alleged  in  the  complaint,  the  valid- 
ity and  existence  of  the  lease  is  the  basis 
of  the  action,  for  assuredly  it  must  fail  if  no 
lease  In  fact  exists.  The  reply  alleges  the 
abrogation  of  this  lease,  a  subsequent  agree- 
ment which  reduced  the  rent  from  $85  a 
month  to  $20  a  month,  and  a  still  later 
agreement  by  the  terms  of  which  appellant 
was  to  pay  no  rent  at  all  until  respondent's 
oral  agreement  was  fulfilled.  It  is  appel- 
lant's position  that  the  cross-complahit  of 
respondent  was  a  separate  and  distinct  ac- 
tion by  respondent  against  ai^Kllant,  and 
that  the  reply  dealt  solely  with  a  defense  to 
the  counterclaim;  that  the  designation  of 
their  last  pleading  as  a  reply  was  In  reality 
a  misnomer,  and  that  it  should  have  been 
designated  as  an  answer  to  the  cross-com- 
plaint. There  is  no  contention  that  the  af- 
firmative relief  asked  for  in  respondent's 
answer  was  not  a  proper  counterclaim  as 
provided  by  statute,  and  so  was  not  a  sepa- 
rate cause  of  action,  for  it  simply  asked  for 
the  rent  as  provided  for  in  the  terms  of  the 
lease  pleaded  In  the  complaint.  In  any 
event  in  one  breath  appellant  swears  that 
there  was  a  lease  in  full  force  and  effect  and 
an  oral  agreement,  which  was  part  of  the 
consideration  of  the  lease,  for  the  breach  of 
which  he  attempts  to  collect  damages,  and 
in  the  next  breath  swears  that  the  lease  did 
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not  exist,  but  a  settlement  was  made  by 
wblcb  he  vras  to  occupy  the  premises  for 
nothing  till  respondent's  promises  were  ful- 
filled. It  Is  so  obvious  that  these  statements 
are  Inconsistent  that  It  needs  no  further  dis- 
cussion. The  lease  either  did  or  did  not  ex- 
ist; and  if  the  sworn  statements  made  in 
the  reply  are  taken  as  true,  the  lease  was  ab- 
rogated, and  there  could  be  no  cause  of  ac- 
tion as  alleged  In  the  complaint.  The  reply, 
being  absolutely  inconsistent  with  the  allega- 
tions of  the  complaint,  constitutes  a  depar- 
ture. 

[2]  We  also  deem  this  reply  a  departure 
from  the  third  cause  of  action  which  de- 
mands the  return  of  the  |255  paid  on  the 
lease,  for,  as  shown  by  the  reply,  a  complete 
settlement  was  made  at  the  time  the  sub- 
sequent agreements  were  made^  and  as  noth- 
ing was  said  therein  about  the  sum,  It  is  to 
be  presumed  that  it  was  to  be  retained  by 
respondent  as  part  of  the  settlement. 

[3]  Nor  are  we  inclined  to  hold  erroneous 
the  tefosal  of  the  trial  court  to  allow  appel- 
lant to  amend  its  reply,  as  this  was  the  third 
ammded  complaint  The  allegations  of  the 
reply  and  complaint  are  so  Inconsistent  that 
one  or  the  other  cannot  be  true,  and.  Judg- 
ing from  the  colloquy  between  the  court  and 
counsel  for  appellant,  there  Is  considerable 
ground  for  belief  that  the  allegations  of  the 
reply  are  the  truth,  Whether  an  amendment 
should  be  allowed  is  in  the  discretion  of  the 
trial  court,  and,  wh»i  these  facts  are  taken 
into  consideration,  we  are  not  prepared  to 
say  that  this  discretion  has  been  abused,  as 
there  must  be  some  time  when  the  issues  are 
to  be  settled. 

[4]  This  conclusion  also  disposes  of  re- 
spondent's cross-appeal,  'for  if  appellant  Ui 
onable  to  prevail  because  respondent  In- 
sists that  the  averment  in  the  reply — ^that  the 
written  lease  was  abrogated— constituted  a 
departure,  it  is  apparent  that  resptmdent 
conld  not  press  a  claim  which  is  based  on 
such  written  lease  and  is  an  attempt  to  col- 
lect the  monthly  rentals  provided  for  there- 
in. If  in  considering  appellant's  claim  the 
lease  is  held  to  be  abrogated,  it  must  also 
be  held  canceled  when  considering  respond- 
ent's claim,  and  respondent  undoubtedly  so 
understood  when  It  moved  for  judgment  upon 
the  pleadings. 

[(,•]  Finally  It  Is  urged  that  the  trial 
court  erred  In  refusing  to  strike  from  re- 
spondent's cost  bill  the  last  two  Items  of  |7 
and  11.20,  respectively,  for  preparing  "plats 
to  be  used  In  trial"  and  certified  copy  of 
city  ordinances,  since  there  was  no  evidence 
taken  at  the  trial,  the  person  who  made  the 
plats  is  unknown,  the  plats  and  ordinances 
were, never  filed,  and  the  question  of  plats 
and  ordinances  is  not  raised  by  the  plead- 
ings. Obviously  the  cost  of  preparing  the 
certlfled  copy  of  the  dty  ordinances  would 
not  be  a  taxable  Item,  unless  the  same  were 


at  issue  under  the  pleadings  so  that  they 
might  be  introduced  in  evidence.  As  no  or- 
dinances were  pleaded,  either  verbatim  or  by 
their  title  and  date  of  passage,  they  could 
not  have  been  Introduced;  so  this  item 
should  be  stricken.  In  regard  to  the  other 
Item,  it  is  not  necessary  to  discuss  what  ef- 
fect the  introduction  of  no  evidence  in  the 
case  Including  the  plats  has  on  the  question 
of  whether  it  la  a  proper  Item  of  "costs,  as 
the  weight  of  authority  seems  to  be  that  the 
cost  of  preparing  plats  is  not  a  taxable  item 
of  costs  In  the  first  instance,  and  for  this 
reason  it  also  should  have  been  stricken 
from  the  cost  bill.  Weiss  v.  Meyer,  2i  Or. 
108,  82  Paa  102S;  Bathgate  v.  Irvine,  126 
Gal.  13a  58  Pac.  442,  77  Am.  St  Rep.  158; 
Ela  V.  Knox,  46  N.  H.  16,  88  Am.  Dec.  179. 
The  Judgment  Is  affirmed,  with  the  above 
costs  stricken.  Since  appelant  has  recover- 
ed a  more  favorable  Judgment,  neither  party 
shall  recover  costs  on  appeaL 

ELLIS,  0.  J.,  and  MOUNT  and  PARKER, 
JJ.,  concur.  rULLERTON,  J.,  concurs  In 
the  result 


LA  BRBOK  et  at  v.  OITX  OF  HOQUIAM. 
(No.  13710.) 

(Supreme  Court  of  Washington.    April  3, 1917.) 

1.  Municipal     Cobpobations     ♦»757(1)  — 
Stbejcts— Duty  to  Ikpkove. 

A  dty  need  not  improve  lUl  streets  platted 
within  its  boundaries,  but  only  those  which  are 
necessary,  and  the  dty  la  itself  the  judge  of 
such  necessity. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  g  1691.] 

2.  mumicipai.     cobpobations     *»761(2)  — 
Stbeets— Duty  to  Repaib. 

While  a  city  must  keep  streets  improved  by 
it  in  reasonable  repair,  it  Is  not  responsible  for 
defective  sidewalks  built  by  private  individuals 
for  private  convenience  on  unimproved  streets  ' 
in  outlying  districts  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  g  1503.] 

3.  Municipal      Cobporations     @=>761(2)  — - 
Stbekts— IKJXJBT  on  Pbivatb  Plankwat. 

A  city  is  not  hable  for  a  pedestrian's  inju- 
ries caused  by  a  defective  private  plankway  con- 
structed without  permission  or  notice  to  the 
city  by  an  individual  on  an  unimproved  street, 
irrespective  of  whether  the  city  knew,  or  should 
have  known,  such  walkway  bad  been  «on- 
structed. 

[Ed.  Note.— For  other  cases,  see  MunicCpal 
Corporations,  Cent  Dig.  §  1603.] 

4.  Municipal  Cobpobations  €=>701  (2)— "Pri- 
vate Walk"— What  CoNanruTES. 

A  plank  walkway,  constructed  by  property 
owner  on  an  unimproved  street  for  convenience 
in  reaching  his  premises,  is  a  "private  walk,'' 
although  a  mail  carrier  and  some  neighbors  fre- 
quently used  it  in  going  to  his  house. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1603. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Private  Way.] 

Department  2.  Appeal  from  Superior 
Court,  Grays  Hr.  County;  Ben  Sheeks,  Judge. 
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Action  by  E.  G.  La  Bredc  and  others 
against  the  City  of  Hoquiam.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  cause  ordered  dismissed. 

Sidney  Moore  Eteath  and  Jas.  P.  H.  Calla- 
han, both  of  Hoquiam,  for  appellant.  F.  M. 
Cook  and  T.  H.  McKay,  both  of  Aberdeen, 
and  W.  H.  Abel,  of  Montesano,  for  reBpond- 
enta. 

MOUNT,  J.  The  plaintiffs  brought  this 
action  to  recoyer  damages  for  personal  Inju- 
ries alleged  to  have  been  received  by  Mrs. 
La  Breck,  by  reason  of  falling  upon  a  defec- 
tive walk.  On  Issues  Joined,  the  case  was 
tried  to  the  court  and  a  jury,  and  resulted 
in  a  verdict  and  judgment  In  favor  of  the 
plaintiffs  for  $1,625. 

The  facts,  as  shown  by  the  evidence,  are 
substantially  as  follows:  Pacific  avenue,  in 
the  city  of  Hoquiam,  Is  a  street  80  feet  In 
width.  This  street  runs  east  and  west  The 
center  of  the  street,  to  the  width  of  20  feet, 
was  paved  to  the  east  line  of  Twenty-Ninth 
street,  which  runs  north  and  south.  Twenty- 
Ninth  street  Is  00  feet  wide,  and  has  never 
been  improved,  or  used  as  a  street,  except  16 
feet  In  width  In  the  center,  at  Its  crossing 
with  Pacific  avenue.  At  about  the  center  of 
Twenty-Ninth  street,  a  plank  road,  16  feet  in 
width,  extended  eastward  on  Pacific  avenue. 
About  100  feet  east  of  the  west  line  of  Twen- 
ty-Ninth street,  Pacific  avenue  was  closed. 
One  Mr.  Price  resides  upon  property  owned 
by  him  at  the  southeast  comer  of  Twenty- 
Ninth  street  and  Pacific  avenue.  In  the 
year  1914,  he  obtained  permission  from  the 
city  to  lay  a  plank  roadway  on  the  east  side 
of  Twenty-Mnth  street.  In  order  that  he 
might  haul  wood  to  his  property.  This  plank 
roadway  was  built  of  boards,  16  feet  in 
length,  which  had  been  used  previously  upon 
Pacific  avenue.  Twenty-Ninth  street  had  not 
been  Improved  by  the  city,  except  upon  the 
west  side,  where  a  sidewalk  had  been  laid, 
running  to  the  south.  Mr.  Price,  for  his  own 
convenience,  and  without  permission  from 
the  city,  placed  two  boards  across  Twenty- 
Ninth  street,  over  a  ditch,  or  slough,  on  the 
west  side  of  Twenty-Ninth  street,  to  the 
sidewalk  on  the  opposite  side  of  the  street 
from  his  house.  These  two  boards  were  2% 
inches  thick,  by  12  Inches  wide,  and  20  feet 
long.  They  were  placed  about  4  Inches  apart 
Where  the  boards  crossed  the  ditch,  they 
were  about  8  or  4  feet  above  the  bottom  of 
the  ditch.  In  order  to  brace  these  boards, 
Mr.  Price  drove  a  stake  Into  the  mud,  under 
each  board,  at  about  the  middle  of  the  ditch, 
so  as  to  prevent  these  boards  from  sagging 
when  they  were  walked  upon.  These  boards 
were  laid  across  Twenty-Ninth  street  at 
about  the  line  of  the  Intersection  of  Pacific 
avenue  where  that  avenue  was  unimproved. 
Mrs.  La  Breck,  on  August  5, 1915,  In  the  day- 
time, went  to  Mr.  Price's  house,  and,  In  cross- 
ing these  boards,  one  of  them  swaj^ed  down 


with  her,  she  fell  and  caught  her  leg  between 
the  boards,  and  was  Injured.  This  action 
was  brought  on  account  of  that  injury.  At 
the  close  of  the  respondents'  evidence,  the 
appellant  moved  the  court  for  a  directed  ver- 
dict, and,  at  the  close  of  all  the  evidence,  re- 
newed the  motion.  These  motions  were  de- 
nied, and  the  case  was  submitted  to  the  Jury. 

The  principal,  and,  we  think,  the  controll- 
ing question  In  the  case  Is  whether  the  city 
Is  liable  for  a  walkway  built  by  a  property 
owner,  for  his  private  convenience,  upon  an 
unimproved  street.  The  respondents  rely 
upon  the  cases  of  McKnlgbt  v.  Seattle,  39 
•Wash.  516,  81  Pac.  ^8,  and  Talt  v.  King 
County,  85  Wash.  491,  148  Pac.  586.  In  the 
first  of  these  cases,  we  said: 

"The  walk  was  not  built  by  the  city,  but  by 
private  parties,  and  It  la  claimed  that  tliere 
was  no  sufiicieDt  evidence  to  the  effect  that  the 
city  had  accepted  it  as  a  part  of  the  highway. 
But  this  street  was  a  public  street  of  the  ap- 
pellant city,  opened  to  tne  use  of  the  public,  and 
the  city  wag  bound  to  keep  it  in  a  reasonably 
safe  condition  for  use  by  the  public.  If  this 
sidewalk  rendered  the  street  unsafe,  it  was  the 
duty  of  the  city  to  remove  it  or  repair  it  and 
its  duty  in  this  regard  is  not  affected  by  the 
fact  that  it  may  not  have  constructed  the  walk." 

In  that  case.  It  appears  that  the  street  was 
open  to  the  use  of  the  public.  In  this  case, 
Twenty-Ninth  street,  sonth  of  Pacific  avenue, 
was  not  open  to  the  public.  It  was  an  unim- 
proved street  so  far  as  the  city  was  con* 
cemed,  except  upon  the  west  side,  where 
there  was  a  sidewalk.  A  large  ditch  ran 
south,  down  near  the  middle  of  this  street 
Mr.  Price,  on  the  opposite  side  of  the  street, 
had  obtained  permission  from  the  city  to 
build  a  private  roadway  to  his  woodbouse 
on  the  east  side  of  the  street  There  is  no 
claim.  In  the  evidence,  that  Twenty-Ninth 
street,  south  of  the"  Improved  part  of  Pacific 
avenue,  was  open  to  the  public  for  any  pur- 
pose. Apparently  it  was  an  unusable  street, 
and  not  open  to  the  public.  The  case  of  Talt 
V.  King  County,  supra,  was  a  case  where  a 
roadway  had  been  adopted  by  the  county, 
and  had  been  permitted  to  become  out  of  re- 
pair. We  held.  In  that  case,  that  it  was  the 
duty  of  the  county  to  repair  the  road,  and 
that  the  failure  of  the  county  so  to  do  con- 
stituted negligence,  for  which  a  recovery 
might  be  had.  Neither  of  those  cases  decide 
the  point  presented  here. 

The  respondent  relies  upon  a  number  of 
cases  from  other  Jurisdictions,  generally  to 
the  effect  that  a  municipality  is  liable  for 
the  defective  condition  of  a  street  or  side- 
walk, even  though  built  by  private  parties. 
We  think  there  can  be  no  doubt  of  this  rule, 
in  BO  far  as  It  applies  to  streets  whldi  have 
been  thrown  open  to  public  use,  or  have  been 
Improved  by  the  dty,  or  by  private  owners 
along  the  street,  at  the  direction  of  the  city. 
In  the  case  of  Saulsbury  v.  Village  of  Ithaca, 
24  Hun  (N.  Y.)  12,  where  one  Turner,  who 
owned  a  house  and  lot  on  the  east  side  of 
Brindley  street,  had  built  a  sidewalk  to  en- 
able his  tenants  to  go  thereby  to  and  from 
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State  street,  whlcb  sidewalk  was  elevated  3 
or  4  feet  above  an  dd  cellar  or  excaTatlon, 
Into  which  the  plaintiff  fell,  after  first  falling 
apon  the  sidewalk,  and  where  it  was  conced- 
ed that  the  dty  never  aided  or  contributed  to 
the  building,  maintenance,  or  repair  of  the 
sidewalk,  or  any  other  sidewalk  at  that 
place,  and  had  never  ordered  the  sidewalk  to 
be  bollt,  the  court  said: 

"Under  these  facts,  the  defendant  dfuma  that 
the  building  of  a  sidewalk  alone  Brindley  street 
was  within  its  discretion,  and  that  it  is  not  lia- 
ble in  a  private  action  for  omission  to  exercise 
discretionary  functions  for  tlte  benefit  of  the 
public  at  large.  Or,  to  use  the  language  of 
Judge  Dillon  &  Mun.  Corps.  J  753) :  'where  a 
oorporati<m  has  a  discretion  as  to  the  time  and 
manner,  of  making  corporate  improvements, 
•  •  •  a  private  action  will  not  lie  against  the 
corporation  for  omitting  or  neglecting  to  act; 
and  the  reason  is  that  such  powers  are  confer- 
red to  be  exercised  or  not,  aa  the  public  interest 
is  deemed  to  require.' " 

Then,  after  determining  that  the  power  to 
Improve  streets  is  of  a  Judicial  nature,  the 
conrt  said: 

"The  act  of  Tamer  in  building  a  walk  to  his 
tenant  house  from  state  street  was  liis  act,  and 
not  the  act  of  defendant  It  was  not  an  ob- 
struction to  the  street  calling  for  the  action  of 
the  trustees  to  remove  it.  It  was  not  an  ille^ 
use  of  tite  street  on  the  part  of  Turner  to  which 
defendant  could  object  If  tlie  work  was  un- 
AiUfully  or  negligently  dene,  or  if  it  was  al- 
lowed to  remain  in  an  unsafe  condition,  it  was 
not  tlie  fault  of  defendant  The  defendant  is 
not  connected  with  the  walk  so  as  to  create  any 
liability  by  reason  of  its  conditi<Bi.  ▲  liability 
for  negligence  can  be  established  against  a 
municipsh^  only  by  showing  negligence,  actual 
or  constructive,  by  its  officers  or  authority.  In 
this  case  it  is  not  shown."  , 

And  in  Hlller  v.  Village  of  Sharon  Springs, 
28  Hun  (N.  T.)  844,  in  referring  to  the  Sauls- 
bury  Caae,  above  quoted,  it  was  said: 

"In  Saalsbury  v.  Ithaca,  above  cited,  it  was 
daimed  to  be  the  absolute  duty  of  the  village  to 
build  sidewalks  wherever  it  had  streets.  And 
this,  it  was  held,  was  incorrect  Nor  can  it  be 
said  that  whenever  a  street  is  opened  in  any 
part  of  a  dty  cht  village,  no  matter  how  un- 
bequented,  if  an  occupant  lays  down  stones  or 
idanks  along  the  side  of  his  property,  the  dty 
or  village  at  once  becomes  liable  to  keep  them 
in  repair.  In  country  roads  there  are  usually 
no  sidewalks;  and  evidently  it  must  be  left  to 
the  jud^ent  of  the  munidpal  authorities  to  say 
where  sidewalks  are  needed,  and  how  wide  they 
should  be.  But  if  an  occupant  has  construct- 
ed a  suitable  sidewalk,  not  for  bis  own  use  mere- 
ly, but  for  the  public,  and  if,  for  many  years, 
the  public  liave  used  it  then  the  municipal  au- 
thorities may  be  considered  to  have  practically 
adopted  it" 

In  Crawford  v.  Mayor,  etc.,  of  City  of 
Griffin,  113  Ga.  562,  38  S.  B.  988,  where  a 
private  property  owner  built  a  bridge  from 
the  street  to  the  sidewalk,  over  a  gutter  or 
ditch,  for  his  private  convenience,  and  where 
the  bridge  was  afterwards  removed  by  the 
dty,  and  replaced,  the  court  said: 

"It  was  a  mere  private  bridge,  built  solely  for 
the  convenience  of  an  individual.  It  was  not 
shown  that  the  dty  had  built  it.  The  mere 
fact  that  the  dty  took  it  up  and  replaced  it,  and 
made  some  re{>airs  upon  it,  did  not  constitute 
it  a  public  bridge.  The  city  being  under  no 
dnty  to  keep'  up  the  bridge,  its  failure  to  do  so 


was  not  negligence,  and  the  plaintifC  could  not 
recover." 

In  the  case  of  Ruppenthal  v.  City  of  St 
Louis,  a  Missouri  case,  190  Mo.  213,  88  S.  W. 
612,  where  an  80-foot  street  had  been  im- 
proved, and  opened  to  the  puMic,  In  the  cen- 
ter thereof,  and  the  dty  bad  not  Invited  the 
public  to  use  the  strips  on  each  side  of  the 
street,  it  was  held  that  the  dty  was  not  lia- 
ble for  injuries  to  a  pedestrian  caused  by  a 
defect  in  a  sidewalk,  which  was  constructed 
without  the  consent  or  authority  of  the  dty, 
the  condition  of  which  walk  was  such  as  to 
indicate  to  a  person  exercising  ordinary  care 
that  the  sidewalk  portion  of  the  street  had 
not  been  Improved. 

[1, 2]  It  is  not  the  duty  of  dtles  to  Im- 
prove all  streets  whldx  are  platted  within 
the  boundaries  thereof.  It  is  the  duty  of 
dtles  to  improve  only  streets  which  are  nec- 
essary, and  to  the  extent  necessary.  The 
dty,  of  course,  la  the  Judge  of  such  necessity. 
It  would  be  impossible  for  any  dty,  except 
one  whldi  is  thickly  populated,  to  improve 
aU  its  streets  within  Its  boimdaries.  Where 
a  dty  has  Improved  its  streets,  of  course  it 
must  keep  such  streets  in  reasonable  repair 
for  the  uses'  for  which  they  are  Intended. 
Sidewalks,  built  by  the  dty,  or  under  the 
direction  of  the  dty,  must,  of  course,  be 
kept  in  reasonable  repair,  but  the  dty  ought 
not  to  be  held  responsible  for  sidewalks,  or 
walks 'of  any  kind,  built  by  private  Individ- 
uals, for  private  convenience.  In  remote,  out- 
lying districts  of  the  dty,  'without  notice  to 
the  dty. 

[3]  In  this  case,  there  is  no  dispute  as  to 
the  fact  that  Twenty-Ninth  street,  south  of 
Padflc  avenue,  was  in  a  remote  part  of  the 
city.  That  portion  of  the  street  was  not 
open  to  public  use.  It  had  never  been  Im- 
proved. A  large  ditch,  or  slough,  ran  down 
near  the  center  of  the  street.  Mr.  Price, 
who  owned  property  on  the  east  side  of  the 
atreet,  had  obtained  permission  from  the 
dty  to  build  a  private  way  from  Pacific  ave- 
nue to  the  rear  of  his  premises,  for  the  pur- 
pose of  hauling  wood  to  his  premises.  'With- 
out the  permission  of  the  dty,  and  without 
notice  to  the  dty,  he  had  built  this  two- 
board  plankway,  for  his  own  convenience, 
across  the  street,  to  connect  with  the  side- 
walk on  the  opposite  side.  It  was  not  shown 
that  the  city  had  notice  that  this  walkway 
was  built,  or  being  used.  It  is  claimed  that 
the  walkway  had  remained  there  for  a  suf- 
fldent  length  of  time  that  the  dty  should 
have  known  It,  but  the  mere  fact  that  the 
dty  should  have  known,  or  the  fact  that  the 
dty  did  know  it,  did  not  render  the  dty  lia- 
ble, because  the  walk  was  a  private  way,  for 
the  private  convenience  of  Mr.  Price,  who 
bnUt  It 

[4]  It  Is  true,  one  or  two  neighbors,  and 
the  mail  carrier,  testified  that  they  had  used 
the  walkway.  Probably  other  persons  had 
used  It  for  the  purpose  of  golne_{o  Mr. 
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Price's  home,  as  the  respondent  herself  did, 
but  clearly  that  would  not  render  this  pri- 
vate way  a  public  use.  It  was  a  private 
walk  for  a  private  person,  notwithstanding 
the  fact  that  a  few  neighbors  frequently 
used  it  to  go  to  Mr.  Price's  house. 

We  are  satisfied,  for  these  reasons,  that 
there  was  no  liability  on  the  part  of  the 
city,  and  that  the  motion  for  a  directed  ver- 
dict should  have  been  sustained. 

The  judgment  Is  therefore  reversed,  and 
the  cause  ordered  dismissed. 

ELLIS,  0.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARKER,  JJ.,  concur. 


DROPPELMAN  v.  ILLINOIS  SURETY  CO. 

(No.  13801.) 
(Supreme  Court  of  WashinRton.    April  3,  1917.) 

1.  CoBPOBATioNS  ®=>(>.TO(6)— DiseoLVBD  Cor- 
poration— Acnow— Jtjdgmiwt. 

A   personal   judgment   cannot   be   obtained 
against  a.  corporation  that  has  been  .dissolved. 

2.  COBPORATIONB   «=S>691— FOKEION   CORPORA- 
TIONS—DISSOLUTION— ACTION— "PBOCEKDINO 

Quasi  in  Rem." 
An  action,  asking  for  the  appointment  of  a 
receiver  of  a  foreign  corporation  which  has  been 
dissolved,  a  receiver  having  been  appointed  in 
its  home  state,  is  a  "proceeding  quasi  in  rem," 
and  cannot  be  maintained,  a  defendant  to  pro- 
ceed against  being  essential  except  in  proceedmgs 
strictly  In  rem. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |g  2673-2877. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Quasi  in  Rem.] 

Department  2.  Appeal  fr<Mn  Superior 
Court,  King  County;  Mitchell  01111am, 
Judge. 

Action  by  M.  J.  Droppelman  against  the 
lUinols  Surety  Company.  From  an  order 
appointing  a  permanent  receiver  and  overrul- 
ing defendant's  motion  to  quash,  it  appeals. 
Reversed. 

Piles  &  Howe  and  Earl  M.  Broclcett,  both 
of  Seattle,  for  appellant.  Tucker  &  Hyland, 
of  Seattle,  (or  respondent. 

HOLCOMB,  J.  This  is  an  action  to  re- 
cover a  personal  judgment  against  appellant, 
a  foreign  corporation,  for  professional  serv- 
ices rendered  by  the  assignors  of  respondent 
The  appointment  of  a  receiver  was  also  ask- 
ed, to  take  charge  of  all  properties  in  the 
state  of  Washington  belont^ng  to  appellant. 
A  temporary  receiver  was  appointed,  which 
appointment  was  later  made  permanent,  al- 
though appellant  appeared  specially  and 
moved  to  quash  the  order  appointing  the 
temporary  receiver,  and  objected  to  his  being 
made  permament  on  the  ground  that  the 
court  was  without  jurisdiction.  This  appeal 
is  taken  from  the  order  making  the  receiver 
permanent  and  overruling  appellant's  motion 
to  quash. 

There  Is  a  jurisdictional  question  at  the 


very  threshold  which  is  determinative  of  this 
appeal.  It  appears  that  prior  to  the  appoint- 
ment of  the  receiver  in  this  action  a  receiver 
had  been  appointed  for  appellant  in  its  home 
state,  Illinois,  and  by  the  laws  there  In  force 
the  receiver  acquired  absolute  title  to  the 
property  of  appellant  as  fully  as  though  he 
had  been  an  assignee  thereof  and  was  in  fact 
a  quasi  assignee  or  successor.  Republic  Life 
Ins.  Co.  V.  Swlgert,  135  HI.  160,  26  N.  E.  680, 
12  L.  R.  A.  328.  It  Is  respondent's  contenticm 
that,  because  of  appellant's  nonexistence  it 
had  no  right  to  appear  and  defend,  and  that 
the  proper  procedure  would  be  for  the  Illi- 
nois receiver  to  intervene  and  set  up  the  de- 
fense interposed  here  by  appellant.  While 
we  agree  with  respondent  that  appellant  no 
longer  has  any  existence,  we  do  not  agree 
with  the  conclusim  derived  therefrom  that  it 
is  Incumbent  on  the  Illinois  receiver  to  in- 
tervene. Since  respondent  has  instituted  this 
action  she  must  first  acquire  jurisdiction, 
and  by  advancing  the  argument  that  the  re- 
ceiver was  the  only  proper  person  to  defend 
this  action  because  of  appellant's  nonexist- 
ence, she  has,  in  the  same  breath,  admitted 
that  she  has  sued  a  corporation  which  has 
been  dissolved  and  no  longer  exists,  and, 
judging  from  the  Illinois  statutes,  there  can 
be  no  doubt  of  its  nonexistence. 

[1,  2]  Since  it  is  well  settled  that  a  person- 
al judgment  cannot  be  obtained  against  a 
corporation  that  has  been  dissolved  (Martyne 
V.  American  Union  Fire  Ins.  Co.,  216  N.  Y. 
183,  110  N.  E.  502),  it  Is  apparent  that  this 
action  must  fall  unless  an  action  asking  for 
the  ai^mlntment  of  a  receiver  Is  in  the  na- 
ture of  an  action  in  rem  to  such  an  extent  as 
to  give  the  court  jurisdiction  by  reason  of 
the  property  being  within  the  jurisdiction, 
even  when  there  has  been  no  service  on  the 
owner  of  the  property  sought  to  be  turned 
over  to  the  receiver.  The  most  favorable 
construction  on  this  question  that  respondent 
can  contend  for  Is  that  this  is  an  action  quasi 
in  rem,  which,  according  to  the  cases  of  Gas- 
sert  V.  Strong,  38  Mont.  18,  96  Pac.  497,  and 
Freeman  v.  Alderson,  119  U.  S.  187,  7  Sup. 
Ct.  165,  30  L.  Ed.  372,  ditTers  from  actions 
which  are  strictly  in  rem,  in  that  in  the 
former  there  must  be  service  on  the  defend- 
ant. In  a  proceeding  such  as  this  the  great 
object  of  the  remedy  is  to  secure  the  property 
or  thing  In  controversy,  so  that  it  may  be 
subjected  to  such  order  or  decree  as  the  court 
may  make.  It  is  held  to  be  a  proceeding 
quasi  In  rem.    34  Cyc.  18. 

Respondent  relies  largely  upon  the  state- 
ment contained  In  the  case  of  Pacific  Coast 
Coal  Co.  v.  Esary,  85  Wash.  448,  450, 148  Pac. 
579,  580,  as  follows: 

"The  rule  sustained  by  the  authorities  is  that 
the  courts  of  one  state  have  no  jurisdiction  to 
appoint  a  receiver  for  a  corporation  organized 
under  the  laws  of  another  state,  but  that  a  re- 
ceiver may  be  appointed  for  the  assets  of  the 
foreign  corporation  which  are  within  the  partic- 
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olar  state  where  the  sction  is  brought,  and  these 
may  be  subjected  to  the  claims  of  the  creditors." 

In  that  case  the  corporation  was  one  or- 
ganized in  a  foreign  state,  and  it  was  denied 
that  the  courts  of  this  state  had  power  to  ap- 
point a  goieral  receiver  therefor,  but  it  was 
stated  that  they  did  have  power  to  appoint  a 
receiver  of  the  assets  of  that  corporation  In 
this  state.  The  distinction  between  that  case 
and  this  Is  that,  In  that  case,  the  foreign 
corporation  had  not  been  dissolved  and  was 
not  In  process  of  dissolution,  and  Jurisdiction 
to  appoint  a  receiver  of  the  local  assets  could 
be  obtained  In  quasi  in  rem  proceedings. 

In  Hawley  v.  Bonanza  Queen  Mln.  Co.,  61 
Wash.  90,  91,  111  Pac.  1073,  a  case  not  dted 
by  either  party  hereto,  it  was  said: 

"  The  complete  dissolvtion  of  a  corporation 
destroys  its  capacity  to  be  sued  at  law  because 
a  judgment  can  no  more  be  rendered  against  a 
dead  corporation  than  against  a  dead  man.  It 
cannot  thereafter  be  made  a  party  defendant  in 
an  action  brought  by  a  receiver  to  set  aside  a 
fraudulent  conveyance  of  its  assets.  The  neces- 
sary effect  of  die  dissolution  of  a  corporation 
is  to  abate  all  actions  pending  against  it  at  the 
time  of  its  dissolution,  in  the  absence  of  a  saving 
statute  providing  for  the  continuation  of  such 
actions.  Decisions  are  sometimes  met  with 
which  hold  in  general  terms  a  doctrine  opposed 
to  that  just  stated.  Thus,  according  to  an  early 
decision  In  Missouri,  the  expiration  of  the  char- 
ter of  a  corporation  does  not  affect  legal  proceed- 
ings already  commenced  against  it.  It  is  enough 
to  say  of  such  decisions  that  unless  they  can 
be  Justified  by  some  local  statute,  they  were 
badly  decided.  It  follows  that  a  judgment  ren- 
dered against  a  corporation  after  it  has  been 
dissolved  is  voidable,  in  the  sense  that  it  will  be 
reversed  on  error,  or  that  the  execution  of  it  will 
t>e  perpetually  enjoined.  Other  authoritative 
courts  nave  gone  to  the  length  of  holding  that 
a  judgment,  rendered  against  the  corporation 
after  its  dissolution,  although  in  an  action  pre- 
viously commenced,  is  not  merely  erroneous,  but 
absolut(4^  void.'     10  Cyc.  131  et  seq." 

And,  to  apply  the  same  rule  applied  in  the 
case  Just  quoted: 

"A  defendant  to  proceed  against  is  *  *  * 
essential,  *  •  •  except  where  the  proceedings 
are  strictly  in  rem." 

The  defendant  against  whom  respondent 
proceeded  does  not  legally  exist. 

There  was  no  service  on  the  Illinois  re- 
ceiver who  was  the  owner  of  the  property 
at  the  time  of  the  commencement  of  the  ac- 
tion,  and   the  action   must  therefore   fail. 

Reversed. 

ELLIS,  g.  J.,  and  MOUNT,  FULLERTON, 
and  PARKER,  JJ.,  concur. 


STRAFFORD  et  wt  v.  NORTHERN  PAO. 

BT.  CO.  et  aL    (No.  13656.) 
(Supreme  Court  of  Washington.    April  3,  1917.) 

1.   WrrNBSSKS  «=»209— COWFIDENTIAr,  COMMTT- 

nicationb  —  Phybioiaws— Result  of  Exak- 

INATIOir. 

Rem.  Code  191S,  i  1214,  providing  that  "a 
regular  physician  or  surgeon  shall  not  without 
the  consent  of  his  patient,  t>e  examined  in  a  civil 
action  as  to  any  information  acquired  in  attend- 
ing such  patient  which  was  necessary  to  enable 


him  to  prescribe  or  act  for  the  patient,"  does 
not  preclude  a  physician  from  testifying  without 
consent  of  patient,  in  a  personal  injury  suit  by 
her,  as  to  matters  learned  in  an  examination, 
for  the  express  purpose  of  testifying,  after  she 
had  ceased  to  be  his  patient. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  771.] 

2.  Witnesses  ^=»287(4) — Cbobb-Examination 
— Redibect  Examination — Scope. 

Where  a  part  of  a  conversation  is  elicited 
on  cross-examination,  the  whole  conversation 
may  be  gone  into  on  redirect  examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1002.] 

3.  Tbial  <8=»132— Argument  of  Counsel  — 
Withdraw  At  of  Statement. 

In  a  personal  injury  suit,  failure  of  the  court 
to  sustain  an  objection  and  instruct  the  jury  to 
disregard  a  remark  of  counsel  in  argument,  to 
effect  that  it  was  not  proven  that  plaintiff  sat 
up  in  bed  on  the  third  day,  because  "we  were 
not  allowed  to  introduce  the  evidence,"  is  harm- 
less, where  counsel,  in  response  to  objection, 
withdraws  statement  and  asu  jury  not  to  con- 
sider it 

[Ed.  Note.— For  other  cases,  see  Trial,  Celt. 
Dig.  M  816,  316.] 

4.  Apfeal  and  Ebbob  ^5>1068(1)— Habmlkbs 
Ebbob— Inbtbuctionb — Cube  iBT  Vkbdiot. 

Where,  in  a  personal  injury  suit  by  a  pas- 
senger, the  jury  returns  a  verdict  in  his  favor, 
he  cannot  complain  of  error  in  giving  or  refus- 
ing instructions  none  of  which  are  upon  the 
amount  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4225 ;    Trial,  Cent  Dig.  $ 

Department  2.  Appeal  from  Superior 
(3ourt,  Pierce  County;  M.  h.  Clifford,  Judge. 

Action  by  William  Strafford  and  wife 
against  the  Northern  Pacific  Railway  C!om- 
pany,  Jacob  Heether,  and  another.  From  a 
judgment  giving  partial  relief  against  the 
named  defendants,  plaintiffs  appeaL  Af- 
firmed, 

Govnor  Teats,  Leo  Teats,  and  Ralph  Teats, 
all  of  Tacoma,  for  appellants.  Ceo.  T.  Reid, 
J.  W.  Quick,  and  L.  B.  da  Ponte,  all  of  Ta- 
coma, for  respondents. 

PER  CURIAM.  Annie  Strafford,  the  wife 
of  the  other  plaintiff  William  Strafford, 
while  a  passenger  upon  a  train  of  the  Chica- 
go, Milwaukee  &  St  Paul  Railroad  Company, 
was  Injured  througfi  the  collapse  of  a  tres- 
tle on  the  railway  line  over  which  a  train 
of  that  company  was  passing.  The  trestle, 
which  was  built  above  the  Intersecting  line 
of  the  Northern  Padflc  Railway,  had  been 
weakened  by  the  projecting  -boom  of  a  crane 
carried  as  freight  on  a  train  of  the  latter 
railway  company.  The  boom  had  swept 
against  the  supports  on  one  side  of  the  tres- 
tle and  broken  and  shattered  them  so  as  to 
render  the  trestle  insufficient  to  support  the 
weight  of  a  train.  Some  eight  or  ten  minutes 
after  the  happening  of  this  incident,  a  pas- 
senger train  of  the  Chicago,  Milwaukee  ft  St. 
Paul  Railroad  approached  the  trestle,  and, 
either  not  heeding  or  not  seeing  a  brakeman 
of  the  Northern  Pacific  Railway,  who  was 
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attempting  to  flag  It,  passed  on  to  the  tres- 
tle, which  Immediately  gave  way  under  the 
weight  of  the  train.  Mrs.  Strafford  was  a 
passenger  In  the  day  coach  of  the  passenger 
train,  which  was  crushed  when  precipitated  to 
the  ground  below.  She  was  thrown  face 
downward,  and  was  strndt  by  some  object 
falling  or  pressing  upon  the  pelvic  region  of 
her  back,  Inflicting  Internal  injuries,  from 
which  she  suffered  considerable  pain  and  en- 
suing weakness.  She  was  transported  by  the 
Chicago,  Milwaukee  A  St.  Paul  Road  to  the 
Tacoma  General  Hospital,  where  she  was  at- 
tended by  the  company's  physicians,  XIrs. 
Wlllard  and  Shafer.  After  being  treated  at 
the  hospital  for  3  weeks  and  2  days,  she  was 
cared  foi:  by  her  sister  in  South  Tacoma  for 
about  5  months,  when  she  was  removed  to  ber 
home  on  a  farm  near  McKenna.  Mrs.  Straf- 
ford and  her  husband  brought  an  action  for 
the  recovery  of  damages  for  personal  Injuries, 
joining  as  defendants  both  oC  the  railroad 
companies  and  Jacob  Heether,  conductor  on 
the  Northern  Pacific's  freight  train  which  had 
caused  the  injury  that  weakened  the  Milwau- 
kee trestle.  A  general  verdict  was  returned, 
finding  in  favor  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railroad  Company  and  finding 
against  the  Northern  Pacific  Railway  Compa- 
ny and  Jacob  Heether,  fixing  the  amount  of 
the  recovery  against  the  last-named  defend- 
ants In  the  sum  of  $1,650.  From  the  judg- 
ment thereon  plaintiffs  appeal,  assigning  nu- 
merous errors  vbiidh  it  was  claimed  were 
prejudicial  because  tending  to  influence  the 
jury  to  reduce  the  amount  of  their  award. 

[1]  The  first  contention  of  the  appellants  is 
that  there  was  error  in  permitting  Drs.  Wll- 
lard and  Shafer,  who  were  respondents'  phy- 
sicians furnished  by  them  to  care  for  Mrs. 
Strafford,  to  testify  to  what  they  learned  re- 
i^>ectlng  the  nature  of  her  Injuries.  The  ob- 
jection Is  founded  on  the  statute  (Rem.  Code, 
$  1214),  which  provides: 

"A  regular  physician  or  surgeon  shall  not, 
without  the  consent  of  his  patient,  be  examined 
In  a  civil  action  as  to  any  information  acquired 
in  attending  such  patient,  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  pa- 
tient" 

A  careful  ezamlnatioa  of  the  record,  how- 
ever, at  the  places  pointed  out  by  the  appel- 
lants does  not  disclose  that  the  doctors  were 
asked  or  permitted  to  testis  as  to  any  in- 
formation acquired  by  them  while  attending 
the  appellant  as  her  physicians  or  surgeons. 
Dr.  Wlllard  was  asked  to  describe,  and  did 
describe,  the  nature  and  extent  of  the  exam- 
ination he  made  while  the  appellant  was  a 
patient  In  tbe  hospital  under  his  care,  but 
was  expressly  warned  by  counsel  not  to  state 
what  be  found  as  the  result  of  his  examina- 
tion, and  heeded  the  admonition.  After  he 
had  answered  counsel's  questions  he  was 
asked  and  stated  that  he  had  made  two  sub- 
sequent examinations  of  the  appellant,  not  as 
her  physician  or  surgeon  or  for  the  purpose 
of  treating  her,  but  for  the  purpose  of  ena- 
bling him  to  teetitj  aa  to  her  condition.    As 


to  discoveries  made  at  these  ecaminatlons  be 
was  permitted  to  testify  fully.  Clearly  this 
was  not  error.  As  to  these  examinations  he 
was  as  competent  to  testi^  as  any  other 
physician  or  surgeon  would  be  under  the 
same  circumstances;  tbe  fact  that  he  had 
previously  treated  her  did  not  preclude  him 
from  testifying  to  matters  he  had  subsequent- 
ly learned  as  to  her  condition  under  drcom- 
stances  not  precluding  his  right  to  testify. 
In  order  to  render  a  physician  incinnpetent, 
the  Information  which  he  is  called  upon  to 
disclose  must  have  been  acquired  while  he 
was  attending  the  patient  in  a  professional 
capacity  for  the  purpose  of  treating  her  ali- 
ments. There  Is  no  privilege  when  the  ex- 
amination is  made  by  the  physician  for  tbe 
express  purpose  of  publishing  the  results; 
such,  for  example,  as  testifying  In  an  action 
for  personal  injuries.  There  was  therefore 
no  error  committed  in  the  admissioa  of  tbe 
doctor's  testimony. 

The  same  is  true  of  the  testimony  of  Dr. 
Shafer.  While  he  had  formerly  treated  the 
appellant  in  a  professional  capacity,  he  testi- 
fied to  no  condition  the  knowledge  of  which 
was  acquired  by  him  while  so  treating  her. 
He  also  subsequently  examined  her  under  cir- 
cumstances similar  to  those  related  of  Dr. 
Wlllard,  and  testified  to  conditions  learned 
at  such  examination.  The  statutory  rule 
was  not  violated  In  permitting  him  so  to  da 
State  V.  Winnett,  48  Wash.  93,  92  Pac.  904. 

[2]  A  contention  la  also  made  in  this  con- 
nection that  the  court  erred  in  overruling  ob- 
jections to  the  redirect  examination  of  'Dr. 
Wlllard  as  to  the  conversations  between  him 
and  Mr.  Teats,  of  counsel  for  appellants. 
But  the  record  discloses  that  appellants  had 
elicited  a  part  of  the  conversation  en  cross- 
examination,  and  that  respondents  on  redi- 
rect examination  merely  went  into  the  whole 
of  the  conversation.  This  they  were  entitled 
to  do. 

[3]  The  next  contention  Is  that  the  court 
erred  in  not  sustaining  an  objection  to  the 
argument  of  respondents'  counsel  questioning 
the  right  of  appellants  to  object  to  Drs.  Wll- 
lard and  Shafer  testifying  in  the  case,  and 
in  refusing  to  instruct  the  jury  to  disregard 
it    The  following  appears  in  the  record: 

"Mr.  Quick  (arguing  to  the  jury):  Mr.  Teats 
criticizes  us  because  we  stated  that  we  would 
show  that  Mrs.  StoSord  got  up  on  tfie  third  day, 
but  that  we  did  not  prove  it  We  expected  to 
show  that  the  plaintiff  sat  up  in  bed  on  the  third 
day,  but  we  did  not,  and  you  know  why  we  did 
not,  end  at  whose  instance  we  were  not  allowed 
to  introduce  the  evidence.  Why  were  not  Dr. 
Wlllard  and  Dr.  Shafer  permitted  to  testify  (in- 
terrupted)— 

"Mr.  Teats:  We  object  to  that  line  of  argu- 
ment. In  the  first  place.  Dr.  Shafer  did  testify, 
and  in  the  next  place,  under  the  statute  he  is 
absolutdy  precluded  from  making  such  argu- 
ment 

"The  Court:  I  am  not  certain  that  the  deci- 
sion goes  that  fas.  The  plaintiff  may  have  an 
exception.     Proceed. 

"Mr.  Quick:  If  counsel  objects,  I  will  with- 
draw that  statement  and  ask  the  iury  not  to  con- 
sider it." 
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We  think  the  error,  U  any,  was  harmless 
In  Tlew  of  the  action  of  counsel  In  withdraw- 
ing his  statement  and  asking  the  jury  not  to 
consider  it  It  was  an  admission  that  coun- 
sel was  possibly  overstepping  the  limits  of 
proper  argument  as  potent  and  emphatic  as 
would  have  been  an  admonition  of  the  court 
that  It  be  disregarded. 

[4]  The  last  contention  of  appellants  Is 
that  the  court  erred  In  giving  certain  Instruc- 
tions, six  In  number,  and  in  refusing  to  give 
ten  Instructions  requested  by  them.  Conced- 
ing that  there  may  have  been  error  in  the 
giving  or  refusing  of  any  of  these  Instruc- 
tions, the  error  was  without  prejudice.  Inas- 
much as  they  related  to  the  liability  of  the 
respondents  Northern  Pacific  Railway  Com- 
pany and  Jacob  Heether  and  the  verdict  was 
against  these  defendants.  None  of  them 
bore  upon  the  amount  of  the  recovery.  In 
the  case  of  Peterson  v.  Wadley  &  3It.  V.  R. 
Co.,  117  Ga.  390,  43  S.  E.  713,  It  was  held: 

"Where,  in  a  suit  a^iust  a  railway  company 
for  damaees,  the  jury  returns  a  verdict  in 
favor  of  the  plaintiff,  he  cannot  justly  complain 
of  an  erroneous  charge  touching  his  right  to  re- 
cover, nor  of  any  other  error  wbidi  did  not  oper- 
ate to  his  prejudice." 

See,  also,  Sears'  Adm'r  v.  Louisville  &  N. 
K.  Co.  (Ky.)  56  S.  W.  725 ;  Aris  v.  Mutual 
Life  Ins.  Co.,  64  Wash.  269, 103  Pac.  50. 

Finding  no  errors  In  the  rulings  of  the 
trial  court  of  which  appellants  can  justly 
complain,  the  judgment  herein  is  affirmed. 


BEaiGEN  V.  LEWIS  COUNTI.    (No.  13917;) 
(Supreme  Court  of  Washington.    April  3,  1917.) 

1.  Counties  ^=»210— Action  Against— Dam- 
age FBOU  Maintainino  Febry. 

The  fact  that  Rem.  Code  1915,  ^  951,  allow- 
ing actions  against  counties  "for  an  injury  to  the 
lights  of  the  plaintiff  arising  from  some  act  or 
omission,"  does  not  expressly  mention  damages 
from  operation  of  a  ferry,  does  not  exclude  such 
action,  since  section  5013,  later  enacted,  author- 
izes counties  to  operate  ferries;  the  former  sec- 
tion being  a  general  statute  and  applying  to  all 
acts  or  omissions  of  counties. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i§  339,  340.] 

2.  Appeal  and  Erbob  iS=s>106(K2)— Hariclebs 
Ebbok— Ibbeusvant  Evidence. 

The  admission  of  irrelevant  or  immaterial 
evidence,  which  was  entirely  harmless  and  of  no 
consequence  in  the  case,  was  not  reversible  error. 

I'BA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4154.] 

3.  Appeal  and  Bbbob  «=>1053(3)— Habiclesb 
Ebrok-Evidbncb— Change  op  Conditions 
Aeteb  Accident. 

Admission  of  evidence  that,  after  accident 
in  driving  upon  a  county  ferry,  chains  were  fur- 
nished to  fasten  l>oat  to  the  bank  was  harmless; 
condition  of  fastenings  not  being  claimed  as 
negligence,  but  failure  to  use  them,  and  the  jury 
being  instructed  that  the  change  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4180-4182;  Trial,  Cent 
Dig.  {  977.] 


4.  Evidence  e=»474(ll)— Opinioh  Bvidbwob— 

Operation  of  Febrt. 
In  action  for  damages  resulting  from  mainte- 
nance of  a  county  ferry,  the  opinion  of  persons 
using  the  ferry  and  of  the  builder  as  to  result  of 
driving  thereon  in  particular  ways  was  compe- 
tent, being  the  results  of  their  experience  with 
the  particular  boat. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2206.] 

6.  Tbiai,  9s>296(1)  —  Inbtbtjctions  —  (Jow- 

8TEU0TION — Context. 
It  is  immaterial  that  words   and  sentences 
in  an  instruction,  taken  separately,  do  not  state 
the  law,  where,  construed  with  the  context  they 
are  correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  703,  704,  713,  714,  717.] 

Department  2.  Appeal  from  Superior 
Court,  Lewis  (bounty ;  A.  E.  KIce,  Judge. 

Action  by  B.  J.  Bergen  against  Lewis  Coun- 
ty, Washington.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

C.  A.  Studebaker,  of  C!hehalls,  for  appel- 
lant Forney  &  Ponder,  of  Chehalls,  for  re- 
spondent. 

MOUNT,  J.  The  respondent,  In  May,  1915. 
lost  a  horse,  some  harness,  and  some  seats 
from  a  wagon,  which  were  precipitated  Into 
the  Cowlitz  river,  while  the  respondent  was 
endeavoring  to  cross  that  river  upon  a  ferry. 
This  ferry  was  operated  as  a  free  ferry  by 
Lewis  county.  Respondent  brought  this  ac- 
tion against  the  county  to  recover  the  value 
of  the  property,  and,  upon  Issues  joined  and 
trial  of  the  case  to  a  jury,  recovered  judg- 
ment, against  the  county  for  $225. 

[1]  The  county  has  appealed  from  tliat 
judgment  The  appellant  argues  that  a  de- 
murrer should  have  been  sustained  to  the 
complaint,  for  the  reason  that  the  county  is 
not  liable  for  damages  resulting  from  the 
operation  of  a  ferryboat  by  the  county.  The 
appellant  contends  that  counties  are  not  lia- 
ble for  wrongs  committed  In  the  exerdse  of 
their  corporate  powers,  except  by  express 
legislative  enactment,  and  that  such  legis- 
lative enactments  must  be  construed  strict- 
ly; that  there  Is  no  statute  in  this 
state,  which,  strictly  construed,  authorizes 
an  action  for  damages  against  a  county  in 
cases  of  this  kind.  The  statute  upon  this 
subject  (section  951,  Rem.  C!ode)  is  as  fol- 
lows: 

"An  action  may  be  maintained  against  a  coun- 
ty, or  other  of  the  public  corporations  mention- 
ed or  described  in  the  preceding  section,  either 
upon  a  contract  made  by  such  county  or  other 
public  corporation  in  its  corporate  character, 
and  within  the  scope  of  its  authority,  or  for  an 
injury  to  the  rights  of  the  plaintiff  arising  from 
some  act  or  omission  of  such  county  or  other 
public  corporation." 

This  statute  was  originally  passed  in  1869. 
At  that  time  there  was  no  statute  In  this 
state  authorizing  counties  to  operate  ferries ; 
but  subsequently,  In  the  year  1895,  counties 
were  authorized  to  operate  and  maintain  fer- 
ries.    Section  5013,   Rem.  Code. 
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The  appellant  reasons  that,  because,  at  the 
time  the  statute  above  quoted  was  enacted, 
counties  were  not  authorized  to  operate  fer- 
ries, the  subsequ^it  passage  of  the  act  au- 
thorizing ferries  did  not  render  counties  lia- 
ble for  the  mismanagement  of  ferries,  be- 
cause the  general  act  does  not  specifically 
mention  ferries.  We  think  there  is  no  merit 
in  this  contention.  Section  951,  Bern.  Code, 
above  quoted,  is  a  general  section,  and  ap- 
plies to' all  acts  or  omissions  of  the  county. 
It  Is  not  limited  to  any  particular  subject. 
When  the  county  was  without  authority  to 
operate  a  ferry,  of  course,  this  section  did 
not  then  apply;  but,  when  the  Legislature 
afterwards  authorized  counties  to  operate 
ferries,  the  act  applied  to  ferries,  as  well 
as  to  every  other  endeavor  operated  or 
conducted  by  a  county.  It  was  not  neces- 
sary for  the  Legislature  to  again  say  that. 
In  the  operation  of  ferries,  counties  should 
be  liable  for  injuries  to  the  rights  of  per- 
sons using  such  ferries,  because  that  lia- 
bility was  already  provided  by  a  general  stat- 
ute. This  court  has  held  that  counties  are 
liable  in  damages  for  injury  to  the  rights  of 
persons,  arising  from  acts  or  omissions  of 
counties,  where  bridges  were  being  operated, 
and  where  school  districts  were  Involved. 
See  Redfleld  v.  School  District  No.  3,  48 
Wash.  85,  92  Pac.  770;  Howard  v.  Tacoma 
School  Dlst  No.  10,  88  Wash.  167,  152  Pac. 
1004,  and  cases  therein  dted.  We  are  satiS; 
fled,  therefore,  that  the  court  properly  over- 
ruled the  demurrer  to  the  complaint.    • 

Upon  the  trial  of  the  case,  It  was  conceded 
tliat  the  ferryboat  was  b^ng  operated  by  the 
county  as  a  free  ferry;  that  the  respondent 
reached  the  ferry  when  the  ferryman  was  on 
the  opposite  side  of  the  river;  that  he  sig- 
naled the  ferryman  to  come  and  take  him 
across.  The  ferryman  came  across,  and  re- 
spondent contends  that  the  ferryman,  when 
he  arrived  across  the  river,  signaled  the  re- 
spondent to  drive  upon  the  ferryboat;  that 
the  rei^ondent,  at  tliat  time,  was  some  40  or 
50  feet  away,  and  the  approach  to  the  ferry- 
boat was  a  steep  down  grade ;  that,  when 
the  respondent  received  the  signal,  he  drove 
down  the  grade,  and,  as  his  horses  stepped 
upon  the  ferryboat,  it  was  pushed  out  into 
the  stream,  and  the  horses  and  wagon  were 
precipitated  into  the  river.  It  was  denied  by 
the  appellant,  upon  the  trial,  that  the  ferry- 
man had  signaled  the  respondent  to  drive  up- 
on the  boat;  but  It  was  claimed,  on  behalf 
of  the  county,  tliat  the  respondent  drove  up- 
on the  boat  before  he  had  received  any  sig- 
nal, in  a  careless  and  reckless  manner,  and 
before  the  ferryboat  was  fastened  to  the 
shore;  that  the  respondent  did  not  obey 
the  direction  of  the  ferryman,  but,  when  his 
team  was  wholly  upon  the  boat,  and  the 
wagon  about  half  upon  the  boat,  the  re- 
spondent proceeded  to  back  his  horses,  and 
thereby  pushed  the  boat  from  the  landing 


into  the  stream,  and  caused  his  own  la- 
Jury. 
[2]  Upon  the  trial,  a  witness  was  asked: 
"Was  there  any  skiff  or  any  attending  boat 
attached  to  the  ferryboat,  or  any  in  close  prox- 
imity to  it?" 

He  answered: 

"No,  not  that  I  saw.  Q.  Would  you  have  »een 
them  if  they  had  been  there?  A.  I  probably 
would.  Q.  Was  there  any  skiff  or  anything  of 
that  kind  there  available  for  use  in  time  of 
emergency?" 

This  last  question  was  objected  to,  but 
the  objection  was  overruled,  and  the  witness 
answered : 

"There  was  a  skiff  on  the  other  side  of  the 
river  from  where  we  were;   yes,  sir." 

It  Is  contended  by  the  appellant  that  this 
evidence  was  erroneous.  We  do  not  see  the 
relevancy  of  the  evidence ;  but,  even  though 
It  was  irrelevant  or  Immaterial,  we  think  It 
was  entirely  harmless,  and  of  no  conse- 
quence in  the  case. 

[8]  It  is  next  urged  that  the  trial  court 
erred  In  admitting  evidence  to  the  effect  that, 
after  the  accident,  the  county  furnished 
chains  with  which  to  fasten  the  boat  to  the 
bank.  When  the  ferryman  was  upon  the 
stand,  he  was  asked  this  question: 

"Did  you,  when  you  were  running  that  t>oat, 
have  chains  furnished  by  the  coun^  to  you  to 
use?" 

An  objection  was  made  to  this  question, 
and  sustained.  Then  the  following  occur- 
red: 

"Q.  Did  you  request  the  county  commission- 
ers to  furnish  you  with  any  fastenings  for  the 
boatr' 

There  was  an  objection  to  this,  and  the 
court  said: 

"I  don't  think  you  can  go  into  that  while  b« 
was  there.  Q.  Do  you  know  when  the  county 
did  furnish  chains  for  the  mooring  of  this  boat?" 

An  objection  was  made  to  tills,  and  over- 
ruled. 

"A.  Well,  It  was  after  I  turned  the  boat  over 
to«Mr.  Rose,  after  this  accident  happened.  Q. 
Before  that  time,  what  means  did  they  have  for 
mooring  the  boat  to  the  shore?" 

An  objection  was  overruled,  and  the  wit- 
ness answered; 

"Well  I  had  a  piece  of  rope  right  there.  Q. 
Furnished  by  whom?  A.  It  was  furnished  by 
the  county." 

It  is  contended  by  the  appellant  that  tills 
evidence  was  erroneous,  because  It  shows 
a  change  of  condition  after  the  accident. 
We  think  this  evidence  was  not  prejudicial, 
for  two  reasons:  First.  The  character  of 
the  fastening  was  not  claimed  as  negligence. 
Negligence  was  based  upon  the  nonuse  of 
the  fastening  provided.  The  rope  furnished 
was  not  used.  That  fact  was  the  negligence 
claimed.  Whether  the  fastening  provided 
was  a  chain  or  a  rope  would  make  no  dif- 
ference. Second.  The  court  instructed  the 
Jury  specifically  to  the  eftect  that: 

"Whatever  acts  have  been  done  or  means  pro- 
vided, if  any,  since  such  accident,  by  the  defend- 
ant, toward  making  the  boat  mere  safe  ob  mors 
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aecnre,  is  no  evidence  of  neglect  at  that  time  or 
prior  thereto,  and  you  are  instructed  not  to  con- 
aider  the  fact  that  other  or  different  means  have 
been  adopted  since  (inch  accident." 

It  follows  tbat,  if  there  was  any  error  at 
all  in  the  evidence  offered,  It  was  plainly 
cured  by  this  instruction. 

[4]  The  atH>ellant  argues  that  the  court 
erred  in  admitting  evidence  of  certain  per- 
sons, who  had  crossed  the  ferry,  as  to  the 
way  the  ferry  was  operated,  and  as  to  their 
judgment  of  safe  operation.  It  Is  argued  by 
the  appellant  that  these  witnesses  were  not 
experts,  and  that  It  was  error,  therefore,  to 
receive  their  Judgment.  These  wltnessea 
testified  that  they  had  used  this  ferry  upon 
different  occasions.  One  of  these  witnesses 
had  built  the  ferry  himself.  He  testified  as 
to  the  manner  of  its.  operation,  and  as  to  the 
result  of  driving  upon  the  ferry  In  particular 
ways.  We  are  satisfied  that  these  witnesses 
were  competent  to  give  their  opinions  upon 
the  results  of  their  experience  with  this  par- 
ticular boat. 

The  appellant  devotes  several  pages  of  its 
brief  to  a  criticism  of  the  instructions.  It 
is  not  necessary,  in  this  opinion,  to  set  out 
these  instructions.  We  have  read  them  care- 
fnUy,  and  find  there  is  no  merit  in  any  of 
the  assignments  thereon. 

[f]  The  appellant  selects  sentences  and 
words  from  the  different  Instructions,  and 
argues  that  these  sentences  and  words  do 
not  declare  the  law,  but,  tal^en  in  their 
setting,  as  used  In  the  instructions,  we  are 
satisfied  that  they  sufficiently  stated  the  law 
to  the  Jury. 

We  find  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  PABKER, 
and  FDLLBRTON,  JJ.,  concur. 


GUIB  V.  BYERS  et  al.    (No.  13870.) 
(Supreme  Court  of  Wasbington.    April  3,  1917.) 

1.  CoNTBACTs  *=9l5!>— "Renewal." 

In  general,  a  "renewal,"  as  applied  to  prom- 
iaaory  matruments,  means  a  change  of  some- 
thing old  for  something  new. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Renewal.] 

2.  GoNTSAOTS  «=>15»— "Rbnkwai,"  and  "Ex- 
tinsior"— Application  of  Wobds. 

In  general,  the  words  "renewal"  and  "exten- 
si<«"  apply  to  ttie  particular  debt  and  instru- 
ments between  the  same  parties  or  their  succes- 
sors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and    Phrases,   Extend;    Elxtension.] 

3.  CoNTKACTs  «=)15&—CoNSTBUCTioN— Inten- 
tion OT  Pasties. 

The  words  "renewal"  and  "extension,"  are 
not  words  of  art,  having  no  legal  nor  technical 
idgnificance,  and  may  mean  whatever  the  parties 
intended  when  contracting. 

4.  Mobtgaqes  ®=>552— Certificates  of  Sai;b 

— TrANSFEB— Con  BTBDCTION. 

A  receiver  of  a  bank  owned  a  sheriff's  sale 
certificate  of  mortgaged  realty.    An  agent  act- 


ing for  an  undisclosed  principal  purchased  the 
certificate  from  the  receiver,  acting  through  an- 
other. Who  had  also  some  interest  in  the  cer- 
tificate, for  $20,000,  talnng  assignment  in  blank. 
Out  of  the  agreed  purchase  price  of  the  certifi- 
cate the  agent  who  purchased  retained  $1,000, 
and  made  an  agreement  with  the  receiver  of  the 
bank  and  the  party  acting  for  him  that  the  $1,- 
000  might  be  held  in  escrow  by  the  agent,  and 
that  BO  much  of  it  as  might  be  necessary  might 
be  used  toward  securing  an  extension  of  the 
mortgage  on  the  land  and  a  renewal  of  the  mort- 
gage in  payment  of  any  bonus'  or  commission 
that  the  agent  might  be  required  to  pay,  but 
that  any  excess  remaining  between  the  amount 
necessary  to  negotiate  a  renewal  or  the  exten- 
sion of  the  loan  should  be  paid  to  the  receiver 
of  the  bank  and  the  party  acting  for  him.  HM, 
that  the  language  of  the  contract,  construed  in 
the  li^bt  of  all  the  existing  circumstances  and 
conditions  of  the  parties,  while  not  apt,  did  not 
require  the  re-establishment  of  the  existing  mort- 
gage to  the  then  mortgagee,  or  its  extension  of 
time  of  payment  to  the  holder  of  the  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1580.] 

6.  mobtoages  «=5>2(58  —  bxtinouishmknt  — 

Purchase  st  Owner  of  Land. 
Technically,  the  purchase  of  a  former  mort- 
gue  on  land  by  the  purchaser  of  a  sheriff's  cer- 
tificate of  sale  thereof  constituted  an  extinguish- 
ment of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  696.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  E.  H.  Gule  against  Ovid  A.  By- 
ers  and  J.  W.  Godwin.  From  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

W.  A.  Keene  and  J.  A.  Guie,  both  of  Seat- 
tle, for  appellant  Byers  ft  Byers,  of  Seattle, 
for  respondents. 

HOLCOMB,  J.  On  the  date  therein  stated 
the  parties  contracted  in  writing  as  follows: 

"This  agreement  made  and  entered  into  this 
12th  day  of  February,  1916,  between  Ovid  A. 
Byers,  party  of  the  first  part,  and  E.  H.  Guie 
and  E.  O.  Patterson,  parties  of  the  second  part 
witnesseth:  That  one  thousand  dollars  ($1,000.- 
00)  of  the  purchase  price  of  the  certificate  of 
purchase  of  lot  one  (Ij,  block  sixty-six  (66),  plat 
of  A.  A.  Denny's  addition  to  the  city  of  Seat- 
tle, which  the  purchase  money  receipt  provides 
shall  be  held  in  escrow,  may  be  and  is  so  held 
by  the  said  first  party,  and  said  one  thousand 
dollars  ($1,000.00),  or  so  much  thereof  as  may 
be  necessary,  may  be  used  towards  securing  an 
extension  of  said  mortgage  and  a  renewal  of  said 
forty  thousand  dollar  ($40,000.00)  mortgage  in 
payment  of  such  bonus  or  commission  that  first 
party  may  he  required  to  pay,  but  any  excess  re- 
maining lietween  the  amount  necessary  to  nego- 
tiate a  renewal  or  extension  of  said  loan  shall 
be  paid  to  the  parties  of  the  second  part  which 
shall  be  accomplished  on  or  before  August  16, 
1915. 

"In  witness  whereof,  the  parties  hereto  have 
set  their  hands  and  seals,  the  day  and  year  first 
above  written.  Ovid  A.  Byers,  [Seal.]  [Signed] 
by  Alpheus  Byers.  E.  P.  Patterson,  [seal.] 
[Signed]  by  B.  H.  Guie.     B.  H.  Guie.    [SealJ" 

The  agreement  Is  loosely  drawn.  It  ap- 
pears from  the  evidence,  however,  that  on 
and  prior  to  that  date  one  B.  O.  Patterson, 
as  receiver  of  the  Nye  ft  Ormsby  County 
Bank  of  Carson  City,  Nev.,  was  the  owner  of 
a  sheriffs  sale  certificate,  as  purchaser  at 
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sheriff's  sale  of  the  real  estate  described  In 
the  agreement;  that  on  abont  the  date  of 
the  agreement,  the  respondent  Byers,  acting 
avowedly  for  an  nndisdosed  principal,  pni^ 
chased  the  certificate  of  sale  from  Patterson, 
acting  through  appellant,  who  had  also  some 
interest  in  the  certificate,  for  the  agreed  sum 
of  $20,000,  taking  an  assignment  thereof  in 
blank  (to  an  unnamed  assignee) ;  that  out  of 
the  agreed  purchase  price  of  the  certificate 
of  sale,  Byers  retained  the  $1,000,  and  at  the 
same  time  entered  into  the  agreement  set 
forth;  that  afterwards  the  identity  of  the 
undisclosed  principal  for  whom  Byers  was 
acting  was  disclosed  to  be  respondent  God- 
win. The  time  for  the  redemption  from  sale 
by  the  execution  debtors  under  the  assigned 
certificate  ofl  sale  expired  on  August  15, 
1915.  At  the  time  of  the  sheriff's  sale  and 
at  the  time  of  the  transactions  between  these 
parties,  there  was  a  prior  existing  mortgage 
on  the  real  estate  securing  a  note  of  $40,000, 
held  by  the  German  Savings  &  Loan  Society 
of  San  Francisco,  Oal.  This  note  was  past 
due  and  the  mortgage  foreclosable.  None  of 
the  parties  to  the  agreement  had  the  means 
to  pay  and  satisfy  it.  Originally  and  until 
maturity  this  note  bore  Interest  at  the  rate 
of  6  per  centum  per  annum,  but  after  Patter- 
son and  appellant  had  obtained  the  certifi- 
cate of  sale  some  arrangement  was  made, 
whereby  the  mortgagee  was  paid  interest 
at  7  per  cent.,  but  no  definite  extension  of 
time  was  granted  by  the  mortgagee,  and  the 
mortgage  was  merely  continuing  by  forbear- 
ance on  its  part.  It  seems  that  the  annual 
Interest  charge  was  apportioned  and  payable 
and  was  paid  in  monthly  payments.  After 
purchasing  the  certificate  of  sale  and  making 
the  written  agreement  with  appellant,  God- 
win attempted  to  secure  an  extension  or  re- 
newal of  the  note  and  mortgage  from  the 
mortgagee,  but  was  unsuccessful,  the  mortga- 
gee refusing  to  grant  such  extension  or  re- 
newal. He  then  borrowed  the  money  from  a 
bank  by  a  personal  loan,  purchased  the  $40,- 

000  mortgage,  and  procured  the  assignment 
of  It  and  the  note  from  the  German  Savings 
&  Loan  Society,  payment  of  which  seems  to 
have  been  exacted  to  be  made  in  San  Fran- 
cisco, as  the  company  required  interest  to  be 
paid  to  the  date  of  its  receipt  of  the  money 
in  San  Francisco,  some  three  or  four  days 
after  the  transmission  of  the  money  from 
Seattle.  Godwin  then  negotiated  a  real  e»- 
tate  loan  from  the  Burlington  Trust  Com- 
pany of  New  jfork  upon  the  real  estate  men- 
tioned herein,  together  with  some  other  real 
estate  of  his  own,  and  thereby  obtained  the 
money  with  which  to  satisfy  his  personal 
loan  from  the  bank  which  had  been  used  to 
satisfy  or  purchase  the  former  mortgage. 
In  procuring  the  new  loan  he  expended,  for 
commissions  $787.45,  for  examination  of  ab- 
stract of  title  to  the  new  mortgagee's  at- 
torneys $50,  and  he  had  previously  paid  out 

Ml  the  former  mortgagee,  by  .way  of  the  extra 

1  pel  >emt.  interest  from  the  date  of  tbei 


agreement  with  appellant  to  July  aoth  when 
he  purchased  the  former  mortgage,' $211.11; 
aggregating  $1,048.56.  The  agreement  In- 
volved here  makes  no  mention  of  the  extra 
Interest  at  1  per  cent  which  appellant  had 
agreed  to  pay  to  the  mortgagee,  and  that 
mortgage  on  its  face  provided  for  interest 
only  at  6  per  cent  Instead  of  7  per  cent. 
The  $211.11  was  therefore  a  bonus  charge  for 
the  forbearance  of  the  mortgagee  for  that 
period  of  time,  and  one  which  appellant  had 
Initiated  and  knew  would  be  exacted.  On 
August  18,  1915,  after  the  expiration  of  the 
Ume  limit  specified  In  the  written  agreement, 
appellant  demanded  of  both  respondents  the 
payment  of  the  $1,000  left  In  escrow  with 
Byers,  on  the  ground  that  the  loan  referred 
to  In  the  agreement  "was  never  extended  or 
renewed,  but  that  Mr.  Godwin  has  paid  ofl 
the  mortgage  by  taking  an  assignment  of 
the  same."  The  foregoing  quotation  fully  ex- 
presses appellant's  contention  here.  After 
refusal  by  respondents  to  pay  the  $1,000,  ap- 
pellant procured  an  assignment  to  Mm  from 
Receiver  Patterson,  and  began  his  action  to 
recover  the  money.  The  trial  judge  thought 
that  It  was  "manifest  on  the  face  of  the  con- 
tract that  the  parties  contemplated  and  un- 
derstood that  the  purchaser  of  appellant's 
certificate  of  sale  (which  was  subject  to  the 
$40,000  mortgage)  had  to  have  a  renewil  of 
the  loan,  that  he  could  not  pay  it"  and  that 
"the  spirit  and  Intent  was  that  the  purchas- 
er had  to  have  it  stayed  off."  The  court  al- 
so considered  that  one  could  renew  a  loan 
which  he  owed  one  creditor  with  another 
creditor;  that  one  could  get  an  extension  of 
an  existing  mortgage,  or,  if  not  could  re- 
new the  loan  with  some  other  lender.  Upon 
these  views  the  trial  court  refused  the  re- 
covery to  appellant 

[1]  We  admit  some  difficulty  in  correctly 
interpreting  the  agreement  Strictly  speak- 
ing, the  trial  Judge's  statement  of  the  mean- 
ing of  a  renewal  or  an  extension  may  not  be 
correct  In  general  a  renewal,  as  applied  to 
promissory  instruments,  means  "a  change  of 
something  old  for  something  new;  as  the 
renewal  of  a  note."  Bouvler's  Law  Diction- 
ary. It  has  been  defined  as  meaning  the  re- 
establlshment  of  a  particular  contract  f**  a 
longer  period  of  time;  to  restore  to  its  for- 
mer condition  an  obligation  on  which  the 
time  of  payment  has  been  extended.  Eedey 
V.  Petty,  153  Ind.  179,  54  N.  E.  798.  And  It 
has  been  said  that: 

"To  renew,  in  its  popular  sense,  is  to  refresh, 
revive,  or  rehabilitate  an  expiring  or  declining 
subject  but  is  uot  appropriate  to  describe  the 
making  of  a  new  contract  or  the  creation  of  a 
new  existence."  .Carter  v.  Brooklyn  life  Ins. 
Co.,  110  N.  Y.  15i  17  N.  B.  896. 

"Extension"  has  been  defined  as  the  grant- 
ing of  further  time  in  which  to  do  something 
which  has  been  set  down  for  a  particular 
day;  a  postponement  by  agreement  of  the 
parties  of  the  time  set  for  acting;  the  al- 
lowance on  the  paxt  ef  the  orator  t»  a,debt- 
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or  of  further  time  to  pay  a  debt  Ce&tory 
Dictionary. 

[2]  In  general  these  words  apply  to  the  par- 
tlcnlar  debt  and  instrumenta  between  the 
same  parties  or  their  snoceesors.  But  It  has 
also  been  said  that  "renewal"  means  "the 
snbstltntlon  of  a  new  right  or  obligation  for 
another  of  the  same  nature,"  and  that  "It  is 
not  a  word  of  art;  It  has  no  legal  or  techni- 
cal significance. "  Anderson's  Law  Diction- 
ary. Sponhanr  ▼.  Malloy,  21  Ind.  App.  287, 
52  N.  E.  246.  In  Lowry  Nat.  Bank  t.  Flckett, 
122  Ga.  489,  60  S.  B.  396,  It  was  held  that: 

"There  may  be  a  change  of  parties.  There 
may  be  an  increase  of  security,  hut  there  is  no 
renewiil  unless  the  obligation  is  the  same.  What 
makes  the  renewal  is  an  extension  of  time  in 
wbidi  to  discharge  the  obligation.  If  the  obli- 
gation changes,  there  can  be  no  renewal,  because 
there  can  be  no  such  thing  as  the  re-establish- 
ment of  an  old  obligation  by  the  creation  of  a 
Bew  obligation  different  in  character." 

[3]  Appellant  would  have  the  words  "re- 
newal" and  "extension"  applied  strictly  to 
the  existing  note  and  mortgage,  as  Implying 
only  that  they  were  to  be  renewed  and  ex- 
tended, and  to  notlitng  else.  Since  the  words 
are  not  "words  of  art,  and  hare  no  legal  or 
technical  significance,"  they  may  mean  what- 
ever the  parties  intended  .when  contracting. 
Here  there  existed  a  prior  and  superior  in- 
cumbrance, securing  an  Indebtedness  of 
$40,000.  It  was  past  due  and  immediately 
enforceable.  Neither  party  could  then  pay 
and  discharge  it.  Neither  party  could  be 
safe,  and  both  might  lose  title  to  the  real  es- 
tate under  the  existing  conditions.  The  ap- 
pellant's assignor  and  himself  sold  their 
right,  title,  and  interest  to  respondents  sub- 
ject to  the  incumbrance  of  $40,000.  $1,000 
was  set  aside  from  the  purchase  price  to  be 
paid  for  renewing  a  debt  and  Incumbrance  of 
140,000.  It  was  assumed  that  the  charges 
and  expeuses  of  resecuring.  If  possible,  the 
existing  loan  would  approximate  $1,000,  or 
that  sum  would  not  have  been  deducted  from 
the  purchase  money.  The  new  loan  cost  no 
more.  Appellant  lost  nothing.  Neither  party 
had  any  Interest  whatever  in  securing  a  re- 
newal to  or  an  extension  by  the  same  incum- 
brancer. Such  renewal  to  or  extension  by 
that  incumbrancer  had  not  been  theretofore 
granted,  and  therefore  In  all  probability 
would  not  be.  Appellant  and  his  assignor 
were  not  In  a  position  to  expect  it.  Nor 
could  they  either  gain  or  lose  by  the  making 
of  a  new  loan  by  another.  The  new  loan  ,was 
for  the  same  amount. 

[4]  The  language  of  the  CMitract,  construed 
In  the  light  of  all  the  existing  conditions  and 
the  circumstances  of  the  parties,  while  not 
apt,  did  not  require  the  re-establishment  of 
the  existing  mortgage  to  the  then  mortgagee, 
or  Us  extension  of  time  of  payment  to  the 
holder  of  the  title.  Obviously  that  was  known 
to  he  fairly  impossible  of  obtaining. 

[1]  It  is  technically  true  as  asserted  by  ap- 
pellant that  the  purchase  of  the  former  mort- 


gage by  respondent  Godwin  constltated  an  ex- 
tinguishment thereof.  That,  however,  was 
merely  a  temporary  expedient  for  the  preven- 
tion of  foreclosure  and  consequent  loss  of  ti- 
tle. He  merely  proceeded  with  due  bualness 
precaution  and  at  the  same  time  with  all  due 
diligence  to  protect  his  title.  Had  appellant 
and  his  assignor  retained  the  sherifTs  cer- 
tificate of  sale  In  themselves,  they  would,  no 
doubt,  have  been  compelled,  if  able,  to  pro- 
ceed In  the  same  way  and  take  the  same  or 
similar  steps  to  protect  their  interests. 

All  things  considered,  we  condude  that  the 
Judgment,  of  the  superior  court  is  right,  and 
It  Is  therefore  affirmed. 

ELLIS,  G.  J.,  and  MOUNT,  FULLBRTON, 
and  PARKER,  JJ.,  concurring. 


HORWITZ  et  al.  v.  TJNITBD   STATES 

FIDELITY    &    GUARANTY    CO. 

(No.  13660.) 

(Supreme  Court  of  Washington.    April  5»,  1017.) 

1.  Insuranob  i8=»621— Bubqlabt  Ihbubaitcx 

— ACTIOH— PHEStATUBB    GHABACTBS. 

Where  a  policy  of  burglary  insurance  pro- 
vided that  no  suit  should  be  brought  until  three 
months  after  the  particulars  of  tiie  loss,  as  re- 
quired, had  been  furnished  the  company,  partica- 
lars  of  loss  were  furnished  January  0th,  and  the 
company  notified  insured  by  letter  that  it  dis- 
claimed Uabilit?  and  refused  payment,  making 
no  objection  to  the  form  or  sufficiency  of  the 
proofs,  action  on  the  policy  was  not  prematurely 
commenced  on  March  9th ;  the  only  purpose  of 
the  provision  being  to  give  the  company  time 
to  investigate  a  loss  and  the  extent  of  its  lia- 
bility without  being  harassed  with  suit,  so 
that  the  requirement  was  satisfied  when  the 
company  announced  its  conclusion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  1542,  1543.] 

2.  INSUBANCE  €=»559(1)— BUBOI.ABX  iNStJB- 
ANOE— iNSUFFICJENCT     OF    PEOOFS— WAIVEB. 

A  burglary  insurer's  refnsal  to  recognize  US' 
bility  for  a  loss  after  proofs  have  been  furnish- 
ed, without  a  specific  objection  on  the  ground  of 
the  insufficiency  of  the  proofs,  is  a  waiver  of 
any  informality  or  defects  in  them. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  1391,  1392.] 

8.   INSUBANCK     ^=»336(2)— BVBOJiABT     iNSUB- 

ANCB— Mode  or  Accountino  by  Insuked. 
Where  holders  of  a  burglary  insurance  policy 
on  a  stock  of  ladies'  ready  to  wear  furs,  etc., 
indicated  additions  to  their  stock  by  notation 
on  pads  bound  in  book  form,  showing  ue  articles 
purchased  and  the  price  paid,  and,  when  sales 
were  made,  made  out  slips  showing  the  article 
sold,  and  ascertained  their  stock  on  band  by 
ehedcing  up  the  pads  with  the  slips,  such  maimer 
of  accountmg  was  a  sufficient  compliance  with 
the  burglary  policy,  providing  that  the  insurer 
should  not  be  liable  if  the  accounts  of  the  assur- 
ed were  not  so  kept  that  the  actual  loss  conld 
be  determined  therefrom. 

HBd.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  853.] 

4.  INBDBAHCB  «=>666(8)— BtTBOLABX  IHSDII- 
ANOB— AOCOUHTB— STJFFIOIENCX  OF  EVI- 
DENCE. 

In  an  action  on  a  policy  of  burglary  insur- 
ance, evidence  held  insufficient  to  show  that  in- 
sured's accounts  were  either  faked  or  inaccurate, 
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or  that  th«  trial  eoart  was  not  jnBtified  in  find- 
ing that  sufficient  accounts  luid  been  kept  in 
compliance  with  the  requirement  of  the  policy 
that  the  loss  must  be  ascertainable  from  the 
accounts. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  17U-1716.] 

5.  Evidence  9=>5(2)— Judioiai.  Noticb— Mat- 

TEB  OF  COMHON   KKOWIXDOE. 

It  is  common  knowledge  that  stocks  of  goods 
sold  under  compulsory  process  issued  out  of 
courts  sell  at  a  sacrifice. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  4.] 

6.  InsuBANCE    «=»666(8)— Bttbolabt    Irsub- 

ANOB— OVHBVALUATION      OP      QoODS— SUFFI- 
CIENCY OF  Evidence. 
In  an  action  on  a  policy  of  burglary  insur- 
ance, evidence  held  insufficient  to  require  a  hold- 
ing that  the  goods  were  overvalued  by  insured 
when  applying  for  the  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1711-1716.] 

7.  INSTJBANCE     €=>665(1>— BUBGI-ABT     IN8TJB- 

ANCx — Inbubablk  Intebest  —  Sufficiency 

OF  Evidence. 
In  an  action  on  a  policy  of  burglary  insur- 
ance, evidence  held  sufficient  to  sustain  finding 
of  the  trial  court  that  plaintiffs  were  the  reaX 
owners  of  the  goods  and  had  an  insurable  inter- 
est. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $  1708.] 

8.  INSTTBANCE     ®=>665(4)— BUBOLABT     INSUB- 
ANCE— Loss — SUFFICIENCT  OF  EVIDENCE. 

In  an  action  on  a  policy  of  burglary  insure 
ance,  evidence  held  sufficient  to  show  that  a  loss 
by  burglary  was  sustained  by  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1722.] 

Holcomb,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  Connty;  Wm.  H.  Pember- 
ton.  Judge. 

Action  by  L.  S.  Horwltz  and  another,  do- 
ing business  as  Horwltz  Bros.,  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. Fr<Hn  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Bomaine  &  Abrams,  of  BelUngham,  for 
appellant  S.  M.  Bmce,  of  Belllngham,  for 
respondents. 

ETJIiLERTON,  J.  The  respondents 
brought  this  action  against  the  appellant  to 
recover  on  a  policy  of  burglary  Insurance. 
The  cause  was  tried  by  the  court  sitting 
without  a  Jury.  The  court  made  findings  of 
fact  and  conclusions  of  law  favorable  to  the 
respondents,  and  entered  Judgment  accord- 
ingly. This  appeal  Is  from  the  Judgment  so 
entered. 

[1]  The  first  assignment  of  error  Is  that 
the  action  wes  prematurely  commenced.  The 
policy  provided: 

"No  suit  shall  be  brought  under  this  policy 
until  three  months  after  the  particulars  of  the 
loss  as  required  herein  have  been  furnished  to 
tfae  company,  nor  at  all  unless  commenced  with- 
in twelve  months  after  the  date  of  the  burglary." 

The  particulars  of  the  loss  were  furnished 
the  company  on  January  0,  1915,  and  the  ac- 


tion was  commenced  by  the  B»Tloe  of  a  sum- 
mons of  March  9,  1915,  a  time  within  the 
limitation  of  three  months.  But  the  record 
shows  that  the  company,  im  the  day  it  re- 
ceived the  particulars  of  the  loss,  notified 
the  respondents  by  letter  that  it  disclaimed 
liability  and  refused  payment,  making  no 
objection  to  tlie  form  or  the  sufficiency  of 
the  proofs.  Since  the  only  purpose  of  this 
provision  of  the  policy  is  to  allow  the  com- 
pany time  to  investigate  the  particulars  of 
the  loss  and  the  extent  of  its  lial>illty  with- 
out being  liarassed  with'  the  burdens  of  a 
suit,  the  requirement  is  satisfied  when  the 
company  reaches  and  annoimces  its  oondu- 
sion  thereon.  Cascade,  etc.,  Ins.  Co.  v.  Jour- 
nal Pub.  Co.,  1  Wash,  452,  25  Paa  331. 

[2]  It  is  suggested  that  the  refusal  to  pay 
may  have  been  because  of  the  Insufficiency 
of  the  proofs;  but  the  announcement  of  a 
refusal  to  recognize  liability  for  a  loss  after 
proofs  have  been  furnished,  without  a  spe- 
cific objection  on  that  ground,  is  a  waiver 
of  any  informality  or  defects  >in  the  proofs. 
Cushlng  V.  Williamsburg  City  Fire  Ins.  Co., 
30  Pae.  736,  4  Wash.  538. 

[3]  The  policy  provided  that  the  company 
should  not  be  liable  if  the  accounts  of  the 
assured  were  not  so  kept  that  the  actual 
loss  could  be  accurately  determined  there- 
from. The  insured  property  consisted  of  a 
stock  of  "ladles'  ready  to  wear  furs,  raw 
furs,  feathers,  cloaks,  suits  and  furnishing 
goods."  The  loss  claimed  was  for  furs  only. 
Th'ese  were  in  part  purchased  from  a  per- 
son who  had  purchased  them  at  a  bankrupt 
sale,  and  were  in  part  furs  that  had  been 
purchased  subsequently  to  the  original  pur- 
chase and  added  to  the  stock.  The  respond- 
ents conducted  a  cash  business,  and  seem  to 
have  kept  no  regular  books  of  account  An 
Inventory  was  taken  at  the  time  the  store 
was  opened,  and  subsequent  additions  to  the 
stock  were  indicated  by  notation  on  pads 
bound  in  bo(*  form,  which  showed  the  ar- 
ticle purchased  and  the  price  paid  therefor. 
When  sales  were  made,  slips  showing  the 
article  sold  were  also  made  out.  The  stock 
on  hand  was  ascertained  by  checking  the  one 
with  the  other.  It  is  contended  that  this  is 
not  a  sufficient  compliance  with  the  require- 
ment of  the  policy.  But  we  think  it  ia  The 
requirement  is  not  that  regular  books  of  ac- 
count be  kept,  but  only  that  the  accounts  of 
the  assured  be  so  kept  "that  the  actual  loss 
may  be  accurately  determined  therefrom." 
Clearly  these  would  show  the  stock  on  hand 
at  the  time  of  the  burglary.  Maliu  v.  Mer- 
cantUe  Co.,  106  Mo.  App.  625,  80  S.  W.  56. 

[4]  The  appellant  argues  that  the  evi- 
dence shows  that  these  slips  were  faked; 
that  is,  manufactured  for  the  occasion  sub- 
sequent to  the  alleged  loss.  This  is  founded 
on  the  testimony  of  an  adjuster  for  the  ap- 
pellant, sent  to  Investigate  the  loss,  who  says 
that  no  such'  slips  were  shown  to  him.    The 
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slips  in  evidence  are  admittedly  copies,  or, 
perbaps  better,  translations  from  the  orig- 
inals, wblch  were  written  in  Yiddish  by  the 
tetber  of  the  respondents,  who  had  the  ac- 
tive management  of  the  business.  The  orig- 
inals were  not  called  for  by  either  side,  nor 
■were  tbey  introduced  In  evidence;  but  th* 
accuracy  of  the  copy  or  translation  was  tes- 
tified to  by  the  imrty  who  made  them,  and 
no  effort  was  made  to  contradict  him.  We 
do  not  think  these  facts  show  that  tbey  were 
eitber  f&ked  or  Inaccurate,  or  that  the  trial 
court  was  not  justified  in  finding  that  suf- 
ficiently accurate  accounts  had  been  kept 

[S,  I]  In  the  application  for  the  insurance 
the  respondents  represented  that  the  value 
of  the  stock  of  goods  on  which  the  Insurance 
was  desired  was  $8,000.  It  is  contended  that 
is  such  a  falae  r^resentation  of  the  true 
value  as  to  avoid  the  policy.  The  contention 
is  rested  largely  on  the  fact  that  the  goods 
were  formerly  the  property  of  th»  respond- 
ents' father,  who  became  bankrupt,  and  were 
sold  by  the  trustee  in  bankruptcy  to  one 
Schmnan,  a  cousin  of  the  respondents,  for 
the  sum  of  $3,500.  But  it  was  testified  by 
one  of  tbe  respondents  that  they  paid  Scbn- 
man  tor  the  goods  between  $8,000  and  $9,- 
000,  and  that  tbe  goods  inventoried  at  the 
time  of  the  purchase — ^valuing  them  at  the 
cnrrent  cost  prices — ^in  the  sum  of  $9,760.74. 
It  was  testified  also  tliat  the  sto(^  bad  been 
augmented  by  additional  purchases  between 
the  time  of  tbe  purchase  from  Schuman  and 
the  time  of  the  application,  and  that  at  the 
time  of  the  application  it  was  of  no  less  val- 
ue than  It  was  when  the  Inventory  was  tak- 
en.  But  it  is  common  knowledge  that  stocks 
of  goods  sold  under  compulsory  process  Is- 
sued out  of  courts  sell  at  a  sacrifice.  Indeed, 
it  is  well  known  that  men  engage  in  the 
business  of  buying  bankrupt  stocks  with  the 
idea  of  profit;  and  the  fact  that  this  stock 
sold  at  so  hi^  a  price  at  the  bankrupt  sale 
rather  supports  than  contradicts  the  testi- 
mony that  its  inventoried  value  was  in  ex- 
cess of  $9,000.  But,  be  this  as  it  may,  we 
cannot  say  that  the  good  faith  of  the  trans- 
action was  so  far  Impeached  as  to  require  a 
holding  that  the  goods  were  overvalued. 

[7]  Another  contention  is  that  the  respond- 
ents were  not  the  real  owners  of  the  goods 
and  had  no  insurable  interest  therein.  But 
as  to  this  the  direct  testimony  was  all  the 
other  way,  and  nothing  against  it  but  cir- 
cumstances, more  or  less  suspicious,  perbaps, 
but  seemingly  as  consistent  with  one  theory 
as  the  other.  For  example,  It  was  shown 
that  the  respondents  were  young  men,  aged 
respectively  23  and  24,  and  were  following 
pursuits  not  usually  very  lucrative,  that  the 
fire  Insurance  on  the  goods  was  carried  in  the 
name  of  Schuman,  and  that  the  father  had  at 
different  times  referred  to  the  goods  as  his 
own.  It  is  thought  that  the  respondents 
could  not  have  saved  from  their  earnings  a 
sufBdent  sum  of  money  to  buy  tbe  goods  at 


tbe  price  they  claimed  to  liave  paid  in  cash 
for  them,  and  it  is  concluded  that  the  father 
must  have  been  the  owner,  and  held  the 
goods  in  the  name  of  his  sons  for  some 
ulterior  purpose.  But  the  record  presents 
presumptions  equally  stj-ong  supporting  a 
contrary  view.  The  father  was  in  charge 
of  the  store,  and  naturaUy  would  speak 
to  customers  and  others  coming  into  the 
place  as  if  the  property  was  his  own.  This 
is  the  custom  of  the  trade.  One  would  gather 
from  the  pronouns  used  by  the  merest  tyro 
in  the  largest  department  store  that  he  was 
the  proprietor  of  the  establishment  Again, 
ownership  in  the  father  seems  as  improb- 
able as  ownership  in  the  sons.  If  the  matter 
is  to  be  tested  by  ability  to  buy.  As  we  have 
before  Indicated,  the  goods  for  the  greater 
part  were  the  property  of  the  father,  who  be- 
came a  bankrupt  and  were  sold,  ostensibly 
at  least,  to  Schuman  for  $3,500  in  cash  at 
a  bankrupt  sale.  If  we  conclude  that  Schu- 
man was  a  dummy  purchaser,  and  that  the 
cash  sum  paid  was  the  money  of  the  father, 
it  is  difficult  to  understand  bow  he  could 
have  become  possessed  of  so  large  a  sum 
without  the  knowledge  of  his  creditors.  The 
business  in  which  he  was  formerly  engaged 
was  not  large,  and  he  could  hardly  have 
retained  so  large  a  sum  out  of  his  business 
without  exciting  suspicion  and  inquiry  from 
those  trusting  him  with  goods,  who  mast 
have  exercised  the  usual  vigilance  displayed 
in  such  cases.  Clearly  we  think  the  greater 
probability  la  that  the  sons  could  procure 
the  necessary  money  with  more  ease  than 
could  the  father.  But  after  all,  these  are 
mere  conjectures,  (^posed  to  the  presump- 
tions of  honesty  which  obtain  In  every  esse, 
and  are  contrary  to  the  direct  and  positive 
testimony  of  tbe  parties  to  the  transactions. 
We  cannot  think  that  they  overcome  the  find- 
ings of  the  trial  court  who  heard  and  saw 
the  witnesses. 

[I]  Lastly,  it  is  said  tliat  there  was  in 
fact  no  burglary,  and  consequently  no  loss 
under  the  policy.  This  was  the  point  to 
which  the  evidence  was  principally  directed, 
and  the  court  allowed  it  to  take  a  wide 
latitude.  We  do  not  feel  called  upon,  how- 
ever, to  discuss  it  at  length.  There  were 
some  suspicious  circumstances.  There  was 
evidence  tending  to  show  that  no  trace  of 
the  thieves  was  ever  found;  that  the  door 
through  which  the  thieves  apparently  en- 
tered the  store  could  hardly  liave  been 
forced  without  greater  injury  to  the  sur- 
rounding parts  than  was  shown;  that  the 
respondents  frequently  visited  the  store  and 
carried  away  suit  cases,  which  appeared  to 
be  heavily  laden ;  that  a  bunch  of  keys  was 
found  near  the  store,  entangled  in  which 
was  a  short  piece  of  thread  similar  in  ap- 
pearance to  a  spool  of  thread  found  in  a 
drawer  of  a  sewing  machine  in  the  store; 
that  a  key  was  found  in  the  lock  of  the 
door  twisted  and  bent,  which  was  similar  in 
appearance  to  a  key  stock  purchased  a  few 
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days  before  by  a  strasger;  and  that  the 
father  discovered  tracks  on  the  morning  of 
the  burglary  leading  from  the  open  back  door 
of  the  building  which  were  not  visible  to 
searchers  examining  the  place  later.  There 
were  other  similar  circumstances  of  more 
or  less  weight,  but  a  careful  reading  of  the 
whole  falls  to  convince  us  that  no  loss  by 
burglary  was  In  fact  sustained.  Many  of  the 
circumstances  were  explained;  others  rest 
on  contradictory  testimony,  and  the  Infer- 
ences sought  to  be  drawn  therefrom  are  op- 
posed to  the  direct  and  positive  testimony 
on  behalf  of  the  respondents. 

Nor  are  the  circumstances  relied  upon  in- 
consistent with  good  faith.  Burglars  are 
not  always  caught.  The  amount  of  force 
required  to  open  a  locked  or  bolted  door 
depends  upon  the  strength  of  the  lock,  and 
the  damage  to  the  door  would  vary  In  pro- 
portion to  the  force  necessary  to  be  used. 
It  Is  not  inconsistent  with  good  faith  that 
the  owners  of  a  store  should  frequently  visit 
it,  nor  that  in  going  and  coming  they  should 
carry  suit  cases ;  that  the  suit  cases  carried 
by  these  young  men  were  ever  heavily  laden 
Is  denied  by  them,  and  nothing  in  the  record 
shows  that  any  goods  taken  from  the  store 
were  found  in  or  traced  to  the  possession  of 
either  of  them.  It  is  not  Improbable  that  a 
burglar  entering  a  store  would  search  the 
drawers  of  a  sewing  machine,  and.  It  he 
found  a  bunch  of  keys,  take  It  out  with  the 
idea  that  the  keys  ml^t  unlock  other  more 
secret  places.  Nor  Is  It  strange  that  he 
would  drop  the  keys  the  moment  he  was 
through  with  them,  that  no  unnecessary  evi- 
dence might  be  found  on  his  person  in  case 
he  should  be  caught.  And  surely  it  is  Just  as 
possible  that  a  thread  could  adhere  to  them 
when  carried  by  the  burglar  as  it  is  possible 
for  It  to  adhere  when  carried  by  the  pro- 
prietor or  manager  of  the  place  entered. 
The  circumstance  of  the  bent  and  twisted 
key  in  the  lock  of  the  door  has  weight  only 
as  a  link  In  the  chain  of  circumstances.  It 
was  not  traced  to  the  possession  of  the  man- 
ager of  the  store,  and  the  merchant  who  sold 
a  similar  key  stock  a  few  days  before  would 
not  say  that  the  purchaser  was  one  of  the 
proprietors.  So  with  the  tracks:  The  father 
was  the  first  one  at  the  store  in  the  morning 
after  the  burglary,  and  looked  when  frost 
was  still  on  the  ground,  and  says  they  were 
plainly  visible.  That  others  later  did  not 
find  them  would  not  be  strange. 

But  we  need  not  pursue  the  inquiry.  In 
our  opinion  the  trial  court  determined  the 
questions  of  fact  according  to  the  prepon- 
deraAce  of  the  evidence,  and  did  not  err  in 
his  conclusions  as  to  the  law. 

The  Judgment  is  affirmed. 

MOUNT  and  PARKER,  JJ.,  concur. 

HOLCOMB,  J.  To  my  mind  the  circum- 
stantial evidence  of  respondents,  tending  to 


Establish  that  a  burglary  was  committed, 
Was  greatly  overbalanced  by  the  circumstan- 
tial proof  and  logical  deductions  to  the  con- 
trary. I  am  therefore  convinced  that  the 
evidence,  by  a  great  preponderance,  shows 
that  no  burglary  was  committed. 

Believing  that  the  Judgment  should  be  re- 
versed, I  dissent. 


ROGERS  et  al.  v.  REYNOLDS.    (No.  13779.) 
(Supreme  Court  of  Washington.    April  S,  1917.) 

1.  Mines  and  Minerals  €=»112(3)— IJBrts— 
Estoppel  to  Dent  LjABiLrrT. 

Where  partners  allowed  their  engines  to  be 
operated  some  months  by  a  mining  company  in 
which  they  were  interested,  and  In  negotiations 
to  release  the  company's  property  from  mechan- 
ics' liens  agreed  to  a  proposed  mortgage  cov- 
ering the  engines,  they  were  estopped  to  deny 
the  engines'  liability  to  laborers'  liens  £Ued 
against  the  mining  company. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  235.] 

2.  EsroPPEL  <S=»114— Pleading. 

The  rule  that  estoppel  must  be  pleaded  does 
not  apply  to  miners  daiming  laborers'  liens, 
who  did  not  know,  when  the  liens  were  filed  or 
the  action  brought,  that  third  parties,  against 
whom  they  urge  e8t(H>pel,  would  claim  title  to 
part  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  304.] 

S.  Mines   and   Minerals  $=s>112(3)— Estop- 
pel —  Necessity  of  Inquiet  Reoardino 
Ownershp  of  Property. 
Coal  miners  need  not  inqnire  regarding  the 

ownei-ship  of  tools  and  appliances  used  by  them, 

in  order  to  protect  their  right  to  laborers'  liens. 
[Ed.   Note. — For  other  cases,  see  Mines  and 

Mmerals,  Cent  Dig.  $  235.] 

4.  Mines  and  Minerals  4;s>112(3)— Estoppel 
— Requisites. 

The  owner  of  engines  used  in  a  coal  mine 
may  be  estopped  to  assert  his  ownership  there- 
of against  laborer's  lien  claimants,  althongli 
such  claimants  did  not  prove  they  relied  upon 
their  employer's  supposed  ownership  of  the  en- 
gines, nor  did  the  owner  make  any  positive 
representations. 

[M.  Note. — For  other  cases,  see  Mines  and 
Mmerals.  Cent  Dig.  f  235.] 

5.  Estoppel  ®=»9o — What  Constitutes. 

Estoppel  may  be  created  by  silence,  as  well 
as  by  spoken  word  or  overt  act 

[Ed.  Note— For  other  cases,  see  Estoppel. 
Gent  Dig.  §§  2S5-2S7.] 

Department  1.  Appeal  fr<an  Superior 
C!ourt,  King  County;  Kenneth  Mackintosh, 
Judge. 

Proceedings  by  J.  M.  Rogers  and  others 
against  W.  P.  Reynolds,  administrator  of  the 
estate  of  W.  D.  C.  Spike,  deceased,  to  enforce 
lalKirers'  liens.  Decree  for  claimants,  and 
the  administrator  appeals.    Affirmed. 

Hudson,  Holt  &  Harmon,  of  Tacoma,  for 
appellant  Brady  &  Rummens,  of  Seattle, 
for  respondents. 

MORRIS,  J.  Respondents  claim  laborers' 
liens  as  coal  miners  upon  certain  property 
as  the  property  of  the  Prince  Coal  Mines 
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Company.  The  appeol  Is  taken  from  a  de- 
cree In  their  favor. 

[1]  The  appeal  Is  narrowed  down  to  two 
donkey  engines,  which  appellant  claims  were 
not  the  property  of  the  coal  mines  company, 
but  were  loaned  to  It  for  temporary  use  by 
a  copartnership  composed  of  W.  D.  C.  Spike, 
deceased,  and  his  brother,  A.  W.  Spike.  The 
mine  was  owned  by  one  Ijambert,  'with  whom 
W.  D.  C  Spike  made  a  contract  under  which 
he  entered  Into  possession  and  commenced 
operation.  Shortly  thereafter  the  Prince  Coal 
Mines  Company  was  organized,  to  which 
Spike  transferred  all  his  interest.  The  work 
for  which  liens  are  claimed  was  performed 
between  November  1,  1914,  and  April  1,  1915, 
while  the  mine  was  operated  by  the  coal 
mines  company.  On  behalf  of  appellant  It 
is  claimed  that  it  was  established  that  these 
donkey  engines  were  at  all  times  the  property 
of  W.  D.  C.  Spike  and  A.  W.  Spike,  and  were 
taken  up  to  the  mines  In  December,  1914,  for 
temporary  use  only,  and  that  It  was  the  in- 
tention at  that  time  that  such  use  should 
continue  30  days,  when  the  donkey  engines 
were  to  be  returned.  Upon  reaching  the  mine 
the  engines  were  used  continuously  as  part 
of  the  operating  equipment  until  the  mine 
was  closed  the  last  of  March,  1915;  one  of 
the  engines  being  used  to  pump  water  for  the 
coal  washers  and  the  other  attached  to  a 
boiler  famishing  steam  used  in  the  opera- 
tion of  the  bunkers  and  fan.  So  far  as  the 
record  shows,  there  was  nothing  at  tbe  time 
the  labor  was  performed  to  indicate  there 
was  any  copartnership  relation  between  the 
Spikes,  or  that  these  engines  belonged  to  any 
one  other  than  the  company  operating  the 
mine.  W.  D.  0.  Spike  was  the  main  spirit  in 
the  Prince  Coal  Mines  Company  and  practi- 
cally the  owner  of  its  stock.  There  was  noth- 
ing to  indicate  that  these  two  donkey  engines 
were  other  than  the  remainder  of  the  person- 
al property  used  in  the  development  of  the 
mine,  or  that  any  one  other  than  W.  D.  C. 
Spike  or  the  coal  mines  company  claimed 
any  interest  in  them.  So  t&T  as  the  record 
shows,  the  present  claim  to  these  two  engines 
was  made  for  the  first  time  after  the  death 
of  W.  D.  C.  Spike  in  the  pleading  of  appel- 
lant. No  such  claim  was  made  by  W.  D.  G. 
Spike,  who,  prior  to  his  death,  had  permitted 
a  default  to  run  against  himself. 

Qurtng  negotiations  looking  to  a  settlement 
of  these  labor  claims,  an  attempt  was  made 
to  bring  about  a  settlement  by  giving  a  mort- 
gage to  a  trustee  on  all  the  property  at  the 
mine.  The  description  of  the  property  in 
this  mortgage  was  broad  enough  to  Include 
these  two  engines.  During  these  negotla- 
tioiis  W.  D.  C.  Spike  informed  those  present 
representing  the  different  parties  that  these 
two  engines  were  included  in  some  form  of 
security  he  had  previously  given  a  Tacoma 
bank  to  secure  certain  of  his  obligations  to 
the  bank,  and  that  it  would  be  necessary  for 
him  to  obtain  a  release  from  the  bank  before 
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they  could  be  listed  with  the  oilier  security 
in  the  proposed  mortgage.  For  thiS' purpose 
he  went  to  the  bank  and  effected  some  form 
of  exchange  of  securities,  releasing  the  en- 
gines from  tbe  claim  of  the  bank  and  bringing 
back  a  form  of  release  to  the  place  where  tbe 
negotiations  were  being  carried  on,  In  order 
that  the  engines  might  l>e  safely  and  legally 
included  in  the  mortgage.  A.  W.  Spike  un- 
questionably was  present  during  a  part  of 
these  negotiations,  and  had  full  knowledge  of 
the  Intention  to  include  the  two  engines  in 
the  mortgage.  He  then  made  no  claim  that 
the  ownership  was  other  than  It  was  then 
in  effect  represented  to  be,  either  in  his 
brother  or  In  the  coal  mines  company.  He 
not  only  failed  to  make  any  claim  then,  but 
continued  In  his  failure  until  after  the  de- 
fault and  death  of  bis  brother,  when  for 
the  first  time  he  puts  forth  the  claim  now 
contended  for  by  appellant.  The  mortgage 
above  referred  to  was,  for  reasons  now  not 
necessary  to  detail,  never  executed;  but  its 
execution  was  not  necessary  In  order  to  give 
due  evidentiary  weight  to  the  facts.  It  seems 
to  us  that  these  facts,  taken  in  connection 
with  others,  work  an  estoppel  against  any 
claim  on  the  part  of  A.  W.  Spike,  or  those 
representing  W.  D.  C.  Spike,  that  these  en- 
gines should  be  exempt  from  the  liens  as 
property  of  the  coal  mines  company. 

[2-4]  It  is  true,  as  argued  by  appellant, 
that  as  a  general  rule  an  estoppel  must  be 
pleaded  and  proved,  and  that  there  must  be 
some  element  of  fraud,  either  in  the  intention 
of  the  party  estopi>ed  or  in  the  effect  of  the 
evidence  relied  upon.  So  far  as  the  plead- 
ings are  concerned,  no  claim  to  these  engines 
was  set  up  until  appellant  came  into  the  case, 
and  there  is  nothing  to  indicate,  at  the  time 
the  respondents  performed  their  labor,  filed 
their  liens,  or  brought  this  action  to  fore- 
close them,  that  their  right  to  Include  the 
engines  would  rest  upon  any  form  of  estop- 
pel. Appellant  asserts  that  respondents  made 
no  inquii7  in^  the  ownership  of  these  en- 
gines, and  that,  had  they  done  so,  they  would 
have  learned  tbe  truth.  We  do  not  think 
that  the  law  requires  that  men  under  such 
circumstances,  in  order  to  protect  their  rights, 
should  Inquire  into  the  ownership  of 'the  tools 
and  appliances  used  by  them  in  the  perform- 
ance of  their  work.  Nor  is  it  necessary  to 
offer  proof  to  the  effect  that  the  work  was 
done  In  reliance  upon  the  ownership  of  these 
engines.  The  men  Imew  by  whom  they  were 
employed,  what  they  were  to  do,  and  what 
was  being  furnished  them  to  do  with.  They 
knew  whoever  was  operating  the  property 
onployed  them  to  perform  certain  labor  and 
furnished  them  with  certain  appliances,  and 
that  is  all  that  men  in  like  circumstances 
would  ever  know  or  be  charged  with  knowing 
in  the  absence  of  actual  or  constructive 
knowledge  to  the  contrary.  Nor  was  it  nec- 
essary for  these  claimants  to  do  any  act  dur- 
ing tbe  performance  of  this  labor  at  this  mine 
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to  Indicate  tbat  tbey  looked  to  these  engines 
as  security  In  any  other  light  than  they  re- 
garded other  property,  which  to  all  Intents 
and  purposes,  so  far  as  any  outward  appear- 
ance went,  was  all  of  the  same  character  so 
far  as  Its  ownership  was  concerned. 

[S]  Neither  Is  It  necessary  to  point  to  any 
special  word  or  act  on  the  part  of  those  now 
represented  by  appellant  to  Justify  an  estop- 
pel; for  an  est(^pel  will  be  created  by 
silence,  when  It  operates  as  a  fraud,  as  ef- 
fectually as  by  spoken  word  or  overt  act. 
Estoppel  Is  a  doctrine  enforceable  by  the 
courts  whenever  the  equities  of  the  particular 
case  demand  It.  Sometimes  It  may  be  pred- 
icated upon  word  or  action ;  sometimes  upon 
the  lack  of  them;  but,  whatever  Its  origin, 
it  is  invoked  in  the  Interest  of  equity  and 
good  conscience.  Reading  this  record,  and 
giving  to  all  the  facts  that  wel^t  which  In 
our  opinion  they  should  receive,  we  are  con- 
vinced, as  was  the  lower  court,  that  these 
lien  claimants  are  entitled  to  relief  as  against 
these  engines. 

The  judgment  is  affirmed. 

ELLIS,  C.  J.,  and  CHADWICK,  MAIN, 
and  WEBSTER,  JJ.,  concur. 


BIER  V.  CLEMENTS  et  al.    (No.  18930.) 
(Supreme  Court  of  Washington.    April  4,  1917.) 
Injunction  ®=94— Teicporabt  Injunction. 

Regardless  of  the  right  of  an  appellant  who 
was  granted  a  temporary  injunction  to  continue 
the  same  pending  appeal  by  giving  a  supersedeas 
bond  under  Rem.  Code  1915, 1 1723,  the  Supreme 
Court,  under  Const,  art.  4,  |  4,  declaring  that 
the  Supreme  Court  shall  have  power  to  issue 
all  writs  necessary  and  proper  to  the  complete 
exercise  of  its  appellate  and  revisory  jurisdic- 
tion, may,  in  a  suit  to  enjoin  the  execution  and 
negotiation  of  county  bonds  where  judgment 
was  against  appellant,  issue  in  behalf  of  its 
appellate  jurisdiction  an  order  restraining  execu- 
tion and  issuance  pending  determiiiati<Hi  of  ap- 
peal, the  county  officers  consenting  to  the  order, 
for  a  disposal  of  the  bonds  to  bopa  fide  purchas- 
ers would  create  obligations  not  subject  to  at- 
tack, regardless  of  the  outcome  of  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  4.] 

Department  2.  Original  proceeding  by  H. 
A.  Bier  against  James  B.  Clements  and  oth- 
ers, to  obtain  an  order  In  the  nature  of  a 
writ  of  mandate  requiring  the  superior  court 
to  fix  the  amount  of  a  supersedeas  bond  to 
keep  in  force  a  restraining  order  Issued 
against  respondents  at  the  commencement  of 
the  action,  or  in  the  alternative  an  order  in 
substance  the  same  as  the  restraining  order. 
Order  issued. 

M.  F.  Oose,  of  Pomeroy,  Moulton  &  Jef- 
frey, of  feennewick,  and  W.  V.  Tanner  and 
Scott  Z.  Henderson,  both  of  Olympla,  for 
plaintiff.  Donworth  &  Todd,  of  Seattle,  C. 
W,  FrUtoe,  of  Prosser,  B.  A.  Davis,  of  Pas- 
co, and  Zent  &  Powell,  of  Spokane,  for  de- 
fendants. 


PARKER,  J.  Appellant  H.  A.  Bier  seeks 
an  order  of  this  court  in  the  nature  of  a  man- 
date to  the  sui)erior  court  for  Benton  coun- 
ty requiring  that  court  to  fix  the  amount  ot 
a  supersedeas  bond  which  he  may  give  to  the 
end  that  he  may  have  kept  in  force  the  re- 
straining order  issued  against  respondents 
by  that  coxut  upon  the  commencement  of  this 
action,  which  order  It  Is  insisted  became  and 
was  in  effect  a  temporary  injunction  at  the 
time  of  the  rendering  of  the  Judgment  ot 
dismissal  of  the  action.  Appellant  also  seeks 
in  the  alternative  an  order  of  this  court  in 
substance  the  same  as  the  restraining  order 
Issued  against  respondents  by  the  superior 
court  and  kept  In  force  up  to  the  time  of  the 
rendering  of  the  Judgment  of  dismissal,  to 
the  end  tbat  the  Judgment  ultimately  to  lie 
rendered  in  this  case  upon  appeal,  should  It 
be  favorable  to  appellant,  shall  not  be  un- 
avalling. 

Appellant,  a  resident  and  taxpayer  of  Ben- 
ton county,  commenced  this  action  In  the  su- 
perior court  of  that  county  on  December  4, 
1916,  against  the  commissioners,  treasurer, 
and  auditor  of  the  county,  seeking  to  have 
them  enjoined  from  executing,  issuing,  or  ne- 
gotiating the  sale  of  negotiable  bonds  of  the 
county  which  they  purposed  to  execute  and 
negotiate  in  the  total  amount  of  $125,000 
to  raise  funds  for  the  building  of  a  court- 
house. Upon  the  fllibg  of  appellant's  com- 
plaint and  a  showing  in  that  behalf,  but  we 
assume  without  notice,  the  superior  court 
Issued  a  temporary  restraining  order  re- 
straining respondents  "from  performing  any 
further  acts  whatsoever  in  connection  with 
the  issuing,  signing,  executing,  delivering,  or 
negotiating  of  Iwnds  for  the  purpose  of  build- 
ing a  courthouse  in  Benton  county.  Wash., 
until  the  further  order  of  the  court."  No 
attempt  was  made  to  have  this  temporary  re- 
straining order  dissolved,  but  by  agreement 
of  counsel  for  all  parties  the  cause  was  heard 
and  submitted  to  the  court  for  final  decision 
upon  the  merits  on  December  13,  1916,  when 
it  was  by  the  court  taken  under  advisement 
and  the  restraining  order  continued  In  force 
by  an  order  as  follows: 

"It  being  deemed  necessary  that  said  tem- 
porary restraining  order  be  continued  in  force 
until  the  final  determination  of  said  matter  and 
until  the  entry  of  judgment  herein,  and  the 
court  being  fully  advised  in  the  premises :  It  is 
therefore  ordered  by  the  court  that  the  temp»ra- 
ry  restraining  order  heretofore  issued  in  this 
matter  be  and  the  same  is  hereby  continued  in 
force  until  the  final  determination  and  entry 
of  judgment  herein,  and  the  defendants  are  re- 
strained and  enjoined  from  performing  any  of 
the  acts  set  forth  and  mentioned  in  said  tem- 
porary restraining  order  until  entry  of  final 
judpment  herein,  or  until  the  said  temporary 
restraining  order  shall  have  been  dissolved." 

On  December  29,  1916,  the  court  rendered 
its  final  Judgment  as  follows: 

"The  plaintifTs  prayer  for  a  permanent  in- 
junction against  the  defendants  be  and  the  same 
is  hereby  denied,  the  temporary  restraining  or- 
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der  heretofore  issued  is  dissolved,  and  the  plala- 
tiffs  action  is  dismissed  witli  prejudice." 

From  tills  Judgment  appellant  has  perfect- 
ed bis  appeal  to  this  court  Immediately  up- 
on perfecting  his  appeal  be  applied  to  the 
Judge  of  the  superior  court  for  an  order  flx- 
iog  the  amount  of  a  supersedeas  bond  which 
be  might  give  to  the  end  that  the  Judgment 
be  superseded  in  so  far  as  It  dissolved  the 
restraining  order,  and  that  that  order  be 
kept  In  force  as  a  temporary  injunction  pend- 
ing the  appeal  In  this  court  The  superior 
court  being  of  the  opinion  that  the  restrain- 
ing order  Is  not  such  an  order  as  may  be 
icept  In  force  pending  appeal,  denied  the  ap- 
plication to  fix  the  amount  of  a  sui>ersedeas 
bond,  and  thereupon  this  application  was 
made  in  this  court.  Since  the  rendering  of 
the  Judgment  tn  the  superior  court  and  the 
perfecting  of  the  appeal  therefrom,  some  of 
the  original  defendants  and  respondcoita, 
county  officers,  have  been  succeeded  in 'of- 
fice by  otbeis  elected  at  the  general  election 
held  In  November,  1916.  The  members  of 
the  new  board  of  county  commissioners  so 
formed,  now  respondents,  have  by  their  at- 
torneys filed  in  this  court  their  consent  that 
the  Judgment  of  the  superior  court  be  super- 
seded as  prayed  for  by  appellant  pending 
the  determination  of  the  cause  upon  appeal 
in  thla  court  The  bonds  In  question  have 
not  yet  been  executed  In  form,  though  they 
bare  been  pr^ared  and  apparently  need  only 
the  attesting  signature  of  the  county  audi- 
tor and  the  Impression  of  his  seal  of  office 
thereon  to  render  them  complete  In  form  as 
negotiable  bonds,  evidencing  Indebtedness  of 
Benton  county. 

[1  ]  Counsel  for  appellant  insist  tliat  the  re- 
sitralnlng  order  became  In  effect  a  temporary 
Injunction  such  as  to  entitle  htm  to  have  it 
remain  In  force  as  a  matter  of  right  up<m 
giving  a  supersedeas  bond  in  view  of  the  fact 
that  It  was  by  express  order  of  the  superior 
court  continued  in  force  after  hearing  the 
case  ui)on  the  merits  pending  a  final  decision 
in  the  superior  court.  That  a  temporary  In- 
Junction  issued  upon  notice  and  hearing  may 
be  80  kept  in  force  by  superseding  the  final 
judgment  upon  appeal,  in  so  far  as  the  Judg- 
ment dissolves  such  temporary  injunction,  Is 
rendered  plain  by  the  provisions  of  section 
1 723,  Rem.  Code.  It  would  also  seem  that  a 
temporary  restraining  order  may  In  form  be 
continued  In  force  by  the  superior  court  un- 
der such  circumstances  as  to  become  In  effect 
a  temporary  Injunction,  and  thereby  be  ren- 
dered capable  of  being  kept  In  force  as  sudi 
by  a  supersedeas  bond,  as  provided  by  sec- 
tion 1723,  Rem.  Code.  Sncb,  in  substance, 
was  the  view  expressed  by  this  court  tn  State 
ex  reL  Ferguson  v.  Orady,  71  Wash.  1,  6, 
127  Pac.  805.  However,  being  of  the  opin- 
ion that  appellant  is  entitled  to  a  stay  of  the 
effect  of  the  Judgment  here  appealed  from  in 
so  far  as  it  dissolves  the  temporary  restrain- 
ing order,  and  It  being  the  settled  law  of  this 


state  that  this  court  may  in  its  discretion  so 
act  in  aid  of  its  appellate  Jurisdiction,  we 
need  not  bother  ourselves  with  the  question 
of  appellant's  strict  legal  right  under  the 
statute  to  have  the  superior  court  fix  the 
amount  of  a  supersedeas  bond  to  be  given  by 
Mm  to  the  end  that  be  may  thereby  have  such 
stay  as  a  matter  of  right  without  applica- 
tion to  thjs  court.  Section  4,  art  4,  State 
Constitution ;  Campbell  Lrumber  Co.  v.  Deep 
River  Logging  Co.,  68  Wash.  431,  123  Pac. 
596. 

We  think  that  little  need  be  said  In  view 
of  the  facts  we  have  above  noticed  to  show 
that  In  the  exercise  of  its  sound  discretion 
this  court  should  now  make  such  order  as 
will  effectually  restrain  respondents  from 
proceeding  further  In  the  signing,  sealing, 
execution,  issuance,  or  negotiation  of  the 
bonds  in  question  pending  the  dlsirasltion  of 
this  case  upon  appeal.  No  material  hard- 
ship can  come  to  respondents  by  such  a  su- 
persedeas, while  great  and  Irreparable  in- 
jury might  result  to  appellant  for  want  of 
such  a  supersedeas  In  view  of  the  fact  that 
the  bonds  proposed  to  be  Issued  are  negotia- 
ble in  form  and  apparently  will  carry  upon 
their  face  such  evidence  of  their  negotiabili- 
ty, regularity,  and  power  of  the  county  of- 
ficers to  issue  them  as  to  render  it  highly 
probable  that  they  would  become  absolute 
binding  obligations,  evidencing  a  debt  of 
Benton  coimty  if  they  should  fall  Into  the 
hands  of  innocent  holders.  This,  together 
with  the  fact  that  the  county  commissioners, 
the  present  respondents,  have  by  their  counsel 
consulted  that  such  a  supersedeas  may  be 
had,  we  think.  Is  sufficient  to  warrant  us  in 
granting  supersedeas  In  aid  of  our  appellate 
jurisdlctlcm  in  the  case.  It  se^ns  almost 
inconceivable  that  the  other  respondents  can 
be  injured  thereby. 

Upon  the  application  being  made  to  this 
court,  we  caused  to  be  Issued  a  temjwrary 
writ  of  supersedeas  and  stay  of  proceedings 
to  remain  in  force  pending  a  further  bearing 
when  all  parties  could  be  heard.  Appellant 
executed,  with  a  surety,  a  bond  tn  compli- 
ance with  the  court's  order  as  a  condition 
precedent  to  the  Issuance  of  the  writ.  This 
bond  we  think  is  sufficient  to  protect  re- 
spondents from  all  possible  damage  which 
can  result  to  them  by  reason  of  the  continu- 
ance of  that  writ  in  force  until  the  final  dis- 
position of  the  cause  In  this  court 

It  Is  therefore  ordered  that  the  writ  of 
supersedeas  so  issued  out  of  this  court  be 
continued  in  full  force  and  effect  until  the 
final  disposition  of  the  cause  In  this  court, 
and  that  all  of  the  respondents,  including 
those  who  have  become  defendants  and  re- 
spondents as  successors  In  office  of  the  orig- 
inal defendauts  and  respondents,  be  and  they 
are  hereby  directed  to  refrain  from  proceeU- 
ing  further  with  the  signing,  sealing,  issuini;, 
negotiation,  or  sale  of  the  bonds  of  Benton 
county  in  question  until  the  final  disposition 
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of  the  cause  upon  appeal  in  this  court,  or  un- 
til the  farther  order  of  this  court. 

EliUS,  O.  J.,  and  MOUNT,  FCLLDRTOM, 
and  HOLCOMB,  JJ.,  concur. 


STATE  V.  WILBT.     (No.  3822.) 
(Suprone  Court  of  Montana.    March  23,  1917.) 

1.  Cbiuinai,  liAW  *=»829(8)  —  Tkui.  —  In- 

BTBUCTIONB. 

In  a  prosecution  for  erand  larceny,  where 
the  court  charged  that  a  lelonious  intent  must 
have  accompanied  the  taking  to  constitute  lar^ 
ceny,  and  that,  to  find  defendant  guilty,  it  was 
necessary  to  find  that  he  took  the  property 
knowing  that  it  was  not  his,  intmding  then  to 
steal  and  convert  it,  the  refusal  of  requested 
instructions  that  the  felonious  intent  to  steal 
must  have  accompanied  Uie  original  taking, 
and  that,  if  it  did  not,  larceny  was  not  com- 
mitted, though  it  might  appear  that  defend- 
ant afterwards  converted  the  property,  was  not 
erroneous;  it  not  being  error  to  refuse  a  cor- 
rect instruction  whose  subject-matter  is  cov- 
ered by   appropriate   instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2011.] 

2.  Indictment  and  Infobmation  ®=»59  — 
Chaboing  Cbiue  Divided  into  Degbees— 
Statute. 

Where  a  moecific  crime  is  divided  into  de- 
grees, it  is  sufficient  to  charge  the  commission 
of  the  substantive  offense,  it  being  the  jury's 
duty,  under  Rev.  Codes,  §  9324,  to  determine 
from  the  evidence  the  particular  degree  of  the 
crime  of  which  accused  is  guilty. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  180,  181.] 

3.  Labcent  ®=»79 — Instructions. 

In  a  prosecution  for  grand  larceny,  where 
the  information  charged  theft  of  a  horse,  the 
stealing  of  which  is  grand  larceny  without  ref- 
erence to  its  value,  the  court  was  not  in  error 
for  defining  to  the  jury  the  offense  of  larceny, 
as  well  as  the  particular  degree  of  it  of  whidi 
defendant  was  guilty,  if  guilty  at  aU. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  iS  187,  188.] 

4.  Labcent  <8=564(1)— "IteCBNT  Possession" 
OF  Stolen  Pboperty— "Recently." 
"Recently,"   or   "recent  possession,"   as  used 

in  the  proposition  that  recent  possession  of 
stolen  property  has  probative  value  in  a  prosecu- 
tion for  larceny,  refers  to  possession  in  defend- 
ant soon  after  commission  of  the  larceny,  and 
not  to  possession  immediately  before  the  infor- 
mation is  filed  or  trial  had. 

[Ed.  Note.— Fot  other  cases,  see  Larceny, 
Cent.  Dig.  §§  170,  176. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Recently.] 

5.  Labceny  ©=355  —  Pbincipai,  and  Acceb- 
SOBT — SrmciENCY  OF  Evidence. 

In  a  prosecution  for  grand  larceny,  evidence 
held  to  justify  the  inference  that  a  party  other 
than  defendant  was  the  principal  in  the  crime, 
and  that  defendant  aided  and  abetted  him  in  its 
commission. 

{E^.  Note. — ^For  other  oases,  see  Larceny, 
Cent  Dig,  §S  162,  164,  165,  167-169.] 

6.  Cbiminal  X^w  *=»814(19)  — Tbiai.— In- 
stbdctions. 

In  a  prosecution  for  grand  larceny,  where 
the  court  charged,  in  substance,  Rev.  Codes,  {g 
8119,  9107,  dranin^  a  principal,  and  advising 
tbe  jury  that  the  distinction  between  accessory 


before  the  fact  and  a  principal  in  a  fdonT  l 
has  been  abrogated  by  statute,  and  that  all  per- 
sons concerned  in  the  commission  of  a  felcmy, 
directly  or  indirectly,  are  to  be  prosecuted  as 
principals,  such  instructions  were  not  improper 
as  im^ying  that  a  feltmy  had  been  committed, 
though  they  might  have  been  amplified  some- 
what to  make  a  concrete  application. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1979.] 

Appeal  from  District  Court,  Ravalli  Coun- 
ty ;   R.  Lee  McCullocb,  Judge. 

B.  S.  WUey  was  convicted  of  grand  lar- 
ceny, and  from  the  judgment  and  an  order 
denying  him  new  trial,  he  appeals.    Afflraied. 

J.  D.  Taylor,  of  Hamilton,  for  appellant. 
J.  B.  Polndexter,  Atty.  Oen.,  and  J.  H.  Al- 
vord,  Aast  Atty.  Oen.,  for  the  State. 

HOLLOWAY,  J.  B.  S.  WUey  was  convict- 
ed of  grand  larceny,  and  appealed  from  tbe 
judgment  and  from  an  order  denying  Mm  a 
new  trial. 

Tlie  evidence  offered  by  the  state  discloses 
that  In  the  spring  of  1914  John  S.  Treece,  tbe 
owner  of  a  small  black  gelding  branded  com- 
bination J.  T.  inverted,  turned  the  animal 
out  on  tbe  range  In  Ravalli  county;  that 
in  July  following,  the  same  animal  was  8e«ii 
in  the  defendant's  possession;  that  tbe  de- 
fendant again  turned  the  animal  out  on  the 
range;  that  in  October  tbe  animal  was  in 
defendant's  possession,  and  continued  in  hia 
possession  until  about  tbe  end  of  November ; 
that  during  this  period  defendant  attempted 
to  trade  it  to  Claude  Chaffin;  that  about  tbe 
last  of  November  be  traded  It  to  Tom  Ran- 
dolph, who  k^  it  throughout  the  winter  itud 
branded  It  in  tbe  spring  of  1916;  that  soon 
thereafter  the  owner  dlsoovered  the  animal 
in  Randolph's  twssesslon  and  laid  claim  to 
it;  that  Treeoe,  Randolph,  and  defendant  met 
in  Hamlltwi  within  a  few  days,  and  defend- 
ant then  stated  to  Treece  that  he  had  secur- 
ed tbe  animal  In  good  faith  from  one  Jensen 
from  the  Big  Hole  country,  and  had  in  turn 
traded  it  to  Randolph;  that  later  defendant 
told  Treece  that  bis  first  story  was  false, 
and  that  it  was  invented  at  the  suggestion  of 
Randolph  to  clear  htm  from  any  appearance 
of  wrongdoing;  that  in  fact  the  animal  was 
gathered  In  def^idant's  pasture  with  animals 
belonging  to  defendant;  that  Randolph,  see- 
ing tbe  animal  and  being  informed  by  de- 
fendant that  it  was  apparently  an  unbrauded 
estray,  took  it  from  defendant's  possession, 
and  later  placed  bis  own  brand  upon  it.  Up- 
on tbe  trial  the  court  gave  certain  instruc- 
tions which  were  excepted  to  by  the  defend- 
ant, and  refused  two  InstructlonB  tendered 
by  the  defendant 

[1]  1.  In  each  of  the  two  offered  instruc- 
tions tbe  defendant  sought  to  have  Impressed 
upon  the  jury  the  idea  that  the  felonious  lu- 
tent  to  steal  must  have  accompanied  the 
original  takljig,  and  that  if  it  did  not,  larceny 
was  not  committed  even  though  It  might  ap- 
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pear  that  defendant  afterwards  eonverted  ttae 
animal  to  his  own  use  with  Intent  to  deprive 
the  true  owner  of  hla  property.  Conceding, 
for  the  sake  of  argnment,  that  each  of  these 
tendered  instructions  is  correct,  It  does  not 
follow  that  the  coart  erred  In  refusing  then. 
In  Instmctlon  8,  given,  the  court  charged 
ttaat  "a  felonloas  intent  must  have  accom- 
panied" the  taking  in  order  to  constitute 
larcoiy,  and  in  instruction  5  the  jury  was 
informed  that  in  order  to  find  the  defendant 
guilty,  it  was  necessary  to  find  that  the  de- 
fendant took  the  animal  Into  bis  possession, 
that  he  knew  at  the  time  that  It  was  not  his 
property,  "and  that  lie  intended  then  to  steal 
and  convert  it  to  his  own  use,"  etc.  We 
think  the  Jury  could  not  have  misunderstood 
tlie  meaning  which  the  court  intended  to 
ocmrey  by  these  expressions.  It  is  not  error 
to  refuse  a  correct  instruction  when  the 
court  has  fully  covered  the  subject  by  appro- 
priate instructions  given.  State  r.  Martin, 
29  M<mt  273,  74  Pac.  725. 

2.  The  court  defined  larceny  in  the  lan- 
guage of  section  8642,  Bevised  Codes,  and 
grand  larceny  in  the  language  of  subdivision 
4,  S  8046,  Revised  Codes.  Counsel  tor  ap- 
pellant apparently  assumes  that  the  court 
gave  different  definitions  of  the  same  offense, 
some  of  which  were  not  applicable  to  the 
facts  of  this  case;  but  attention  is  directed 
to  the  fact  that  the  substantive  crime  defin- 
ed in  chapter  S,  tit.  13,  pt.  1,  of  the  Penal 
Code  is  larceny,  and  that  grand  larceny  and 
petit  larceny  are  but  the  two  separate  de- 
grees of  that  crime.  Section  8642  defines 
larceny,  and  section  8644  provides: 

"Lrtirceny  ia  divided  into  two  degrees,  the  first 
ot  which  is  termed  grand  larceny,  the  second 
petit  larceny." 

There  is  no  punishment  prescribed  for 
larceny  as  sudi,  but  the  degree  of  pimlMi- 
ment  is  made  to  depend  up<Hi  the  degree  of 
the  crime.     Sections  8647,  8648,  Rev.  Codes. 

[2]  Speaking  generally,  where  a  specific 
crime  is  divided  into  degrees,  it  is  suffldeut 
to  charge  the  commission  of  the  substantive 
offense  (State  v.  Copenhaver,  35  Mont  342, 
89  Pac.  61;  State  v.  Mish,  36  Mont  168,  02 
Pac.  459, 122  Am.  St  Rep.  343),  and  it  is  then 
made  the  duty  of  the  Jury  to  determine  from 
the  evidence  the  particular  degree  of  the 
crime  pf  whidi  the  accused  is  guilty,  if  guilt 
be  shown.    Rev.  Codes,  S  9324. 

[3]  It  is  true  that  the  information  changes 
the  theft  of  an  animal  the  stealing  of  which 
Is  grand  larceny  without  reference  to  its 
value;  but,  even  so,  the  substantive  crime 
is  larceny,  and  no  fault  can  be  found  with 
the  court  for  defining  that  offense  as  well 
as  the  particular  degree  oSt  it,  of  which  the 
defendant  was  guilty,  if  guilty  at  all.  There 
is  not  anything  said  In  State  v.  Dickinson, 
21  Mont  695,  65  Pac.  539,  in  conflict  With 
these  views.  In  this  Instance  the  court  re- 
peatedly Impressed  upon  the  Jurors  the  fact 


that  they  must  find  the  allegatlcxis  of  the  in- 
formation to  be  true  in  order  to  return  a 
verdict  of  guilty. 

[4]  3.  By  instruction  11  the  court  advised 
the  Jury  of  the  probative  value  of  evidence 
ot  recent  possession  of  stolen  property.  The 
objection  urged  upon  us  is  that  there  Is  not 
any  evidence  that  the  defendant  was  In  pos- 
session of  the  animal  In  question,  recently, 
that  is,  immediately  before  the  information 
was  filed  in  June,  1916.  Appellant  miscon- 
ceives the  meaning  of  the  term  "recently,"  as 
applied  in  this  connection  in  the  law  of 
larceny.  "Recently"  or  "recent  possessi<m" 
refers  to  possession  in  the  defendant  soon 
after  the  commission  of  the  larceny,  and  not 
to  possession  immediately  before  the  informa- 
tion is  filed  or  a  trial  had.  4  Words  and 
Phrases,  Second  Series,  206;  State  v.  Will- 
ette,  46  Mont  326,  127  Pac.  1013. 

[S]  4.  The  court  gave,  in  substance,  sec- 
tions 8119  and  9167,  Revised  Codes,  defining 
a  principal  and  ad>'lsing  the  Jury  that  the 
distinction  between  accessory  before  the  fact 
and  a  principal  In  a  felony  case  has  been 
abrogated  by  statute,  and  that  all  persons 
concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  con- 
stituting the  offense  or  aid  and  abet  in  its 
commission,  are  to  be  prosecuted  as  princi- 
pals. The  objection  urged  to  these  instruc- 
tions Is  that  there  is  not  any  evidence  which 
warrants  their  submission,  but  with  this  wc 
do  not  agree.  TaUng  the  evidence  as  a 
whole,  we  think  the  Jury  might,  with  proprie- 
ty, have  drawn  the  inference  that  Randcdph 
was  the  titular  principal,  and  that  this  de- 
fendant aided  and  abetted  him  in  the  com- 
mission of  the  offense. 

16]  Neither  of  these  Instructions  is  open  to 
the  diarge  that  it  Implies  that  a  felony  had 
been  committed.  They  might  have  been  am- 
plified somewhat  to  make  a  concrete  applica- 
tion, but  defendant  did  not  ask  that  any 
such  application  be  made. 

There  is  not  any  merit  In  the  contentious 
made  in  behalf  of  appellant,  and  the  Judg- 
ment and  order  are  accordingly  affirmed. 

Affirmed. 

SANNER,  J.,  concurs.  Mr.  Chief  Justice 
BRANTLY,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


CORKER  y.  COWEN. 

(Supreme  Court  of  Idaho.     March  20,  1917.) 
1.  Schools  and  School  Distkicts  ®=»53(5) — 

NONPEBTOaMANOE    OF   DUTIES— INFOKICAIION 

— Statute. 
Where,  under  section  7459,  Rev.  Codes,  au- 
thorizing the  district  court  to  entertain  an  in- 
formation verified  by  the  oath  of  any  person 
against  an  officer  within  its  jurisdiction,  accus- 
ing him  of  charging  and  collecting  illegal  fees 
or  with  having  refused  or  neglected  to  perform 
his  official  duties,  an  Information  charges  that 
the  defendant  knowingly,  wiUtully,  and  inten- 
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tionallr  failed,  neglected,  and  refased  to  perform 
her  duties,  but  the  record  shows  that  defendant 
performed  her  duties,  such  an  information  wag 
properly  dismissed  by  the  district  court. 

[Ed.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Cent.  Ttig.  g  133.] 

2.  SoHoou  AWD  School  Dibtbictb  €=»53(5)— 

NONPEBFOBMANCS    Or   DUTIES— APPLICATION 

OF  Statute. 
Where  an  information  alleges  that  defend- 
ant knowingly,  willfully,  and  intentionally  charg- 
ed and  collected  large  sums  of  money  for  her 
services  as  clerk  of  a  school  board,  in  addition 
to  the  salary  allowed  her  by  law,  but  it  appears 
that  such  sums  of  money  were  paid  to  her  under 
a  contract  for  services  independent  of  her  duties 
ns  said  derk,  section  7459,  Bev.  Codes,  does  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  133.] 

3.  Schools  and  School  Disteicts  (S=>53(5)— 
Officers— MisFEASANCB—CoNSTBUcnoN  of 
Statute. 

Section  7450,  Bev.  Codes,  in  so  far  asit  re- 
lates to  the  performance  of  official  duties,  is  not 
designed  to  cover  acts  of  officers  amounting  to  a 
misfeasance,  and  such  acts  are  not  within  the 
purview  of  said  section.  The  section  is  aimed  at 
nonfeasance,  that  is,  failure  on  the  part  of  offi- 
cers to  act  at  all,  where  an  act  is  required  by 
law. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  133.] 

Appeal  from  iJiatrlct  Court,  Elmore  Coun- 
ty ;  Chas.  O.  Stockslager,  Judge. 

Action  by  C.  B.  Corker  to  remove  Kittle  S. 
Cowen,  school  trustee,  under  the  provisions 
of  Rev.  Codes,  g  7459,  and  to  recover  a  pen- 
alty. Judgment  for  defendant  dismissing  the 
Information,  and  plaintiff  appeals.    AfiSrmed. 

W.  C.  Howie,  of  Mountain  Home,  for  ap- 
pellant L.  B.  Green,  of  Mountain  Home,  and 
k.  I.  Perky  and  Wyman  &  Wyman,  all  of 
Boise,  for  respondent 

PER  CURIAM.  This  action  was  brought 
under  section  7459,  Bev.  Codes,  for  the  pur- 
pose of  depriving  respondent  of  her  office  as 
member  and  clerk  of  the  board  of  school  trus- 
tees of  school  district  No.  6,  of  Elmore  county, 
and  obtaining  a  Judgment  of  $500  against  said 
respondent  and  In  favor  of  appellant,  the  In- 
former. Two  separate  causes  of  action  are 
set  out  in  the  verified  information,  which  was 
filed  by  appellant  on  the  24th  day  of  Febru- 
ary, 1914.  The  first  cause  of  action,  after 
setting  out  the  respondent's  election  as  a 
member  and  clerk  of  said  board  In  1909  and 
her  continual  service  since  that  date,  alleges 
that  for  the  years  ending  July  1,  1912,  and 
July  1,  1913,  the  respondent  knowingly,  will- 
fully, and  Intentionally  charged  and  collect- 
ed from  said  sdiool  district  large  sums  of 
money  as  compensation  for  her  services  as 
said  clerk,  in  addition  to  the  amount  allowed 
her  by  law  for  the  taking  of  the  census  of 
said  school  district  The  second  cause  of  ac- 
tion, after  alleging  the  election  and  service 
of  the  respondent  as  a  member  and  clerk  of 
the  said  board  of  school  trustees,  as  above 
stated,  proceeds  to  enumerate  instances  In 


whl(di  the  respondent  is  alleged  to  have  fail- 
ed to  perform  the  duties  required  of  her  by 
law.  It  la  alleged  that  the  respondent  and 
one  other,  comprising  a  majority  of  said 
board,  knowingly,  willfully,  and  intentl(m- 
aily  failed  to  make  a  report,  both  on  the  Ist 
day  of  July,  1912,  and  on  the  1st  day  of  July, 
1913,  as  required  by  section  61,  c.  159,  Sees. 
Laws  1911,  but  made  a  pretended  r^wrt, 
which  was  not  properly  Itemized,  contained 
many  misstatements,  and  made  no  reference 
to  other  sums  due  and  owing  to  the  said  dis- 
trict; that  she  knowingly,  willfully,  and  in- 
tentionally failed,  neglected,  and  refused  to 
submit  to  competitive  Uds,  as  required  by 
subdivision  "g,"  §  58,  c.  116,  Sess.  Laws  1913. 
certain  construction  and  repair  work  of  and 
pertaining  to  said  school  district:  and  that 
respondent,  as  clerk  of  said  board,  has  fail- 
ed, neglected,  and  refused  to  keep  the  records 
and  minutes  of  said  board's  proceedings  as 
required  by  law.  Upon  the  strength  of  this 
information  the  court  issued  a  citation  to  the 
respondent,  who  thereupon  filed  her  answer, 
in  effect  denying  all  the  allegations  of  said 
information.  The  cause  came  on  regularly 
for  trial  before  the  court  on  the  10th  day  of 
March,  1914.  A  trial  was  thereupon  had 
and  the  information  was  dismissed  by  the 
trial  court  for  the  reason  that  the  charges 
contained  therein  were  not  sustained  by  the 
evidence.  This  is  an  appeal  from  the  Judg- 
ment of  dismissal  of  said  information.  The 
appellant  relies  upon  the  following  assign- 
ments of  error,  to  wit: 

"The  court  erred  in  bis  statement  which  may 
be  termed  his  "findings,'  in  not  passing  upon 
the  question  as  to  whether  or  not  the  defendant 
had  charged  and  collected  illegal  fees  for  serv- 
ices rendered  by  her,  in  not  finding  as  to  wheth- 
er or  not  she  had  let  the  contracts  spoken  of 
without  callinK  for  sealed  bids,  and  whether  or 
not  she  had  failed  to  keep  proper  records  as 
required  by  law.  The  court  erred  in  not  holdine 
that  the  penalties  of  the  law  should  be  imposed 
upon  the  defendant  for  her  failure  to  comply 
with  the  law." 

[1]  As  to  those  matters  referred  to  in  the 
first  paragraph  of  appellant's  assignment  of 
errors  this  court  Is  without  Jurisdiction,  for 
the  reason  that  the  errors  there  assigned 
have  reference  to  the  opinion  of  the  trial 
court  which,  though  incorporated  into  the 
record.  Is  not  properly  a  part  thereof  under 
section  4818,  Rev.  Codes,  as  amended  by  Sess. 
Laws  1911,  p.  375,  which  spedfles  the  con- 
tents of  the  record  on  appeal.  Oraham  v. 
Llnehan,  1  Idaho,  780;  Williams  v.  Boise 
Basin  Mln.,  etc.,  Oo.,  11  Idaho,  233,  81  Pac. 
646;  Taylor  v.  McCormick,  7  Idaho,  524,  64 
Pac.  239 ;  Stewart  Mining  Co.  v.  Ontario  Min- 
ing Co.,  23  Idaho,  724,  132  Pac.  787;  Smith 
V.  Faris-Kesl  Construction  Co.,  27  Idaho,  407, 
160  Pac.  26.  It  is  not  within  the  province  of 
this  court  on  an  appeal  to  question  the 
soundness  of  the  trial  court's  reasons  in  giv- 
ing its  decision,  for  they  cannot  affect  the 
Judgment  itself,  however  enlightening  they 
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may  be  to  counsel  contemplatlDg  an  appeal. 
Pennaylyanla  Go.  ▼.  Yenten,  140  111.  637,  30 
N.  B.  640,  15  L.  R.  A.  798. 

Under  appellant's  second  assignment  of  er- 
ror, above  qnoted,  we  think  may  be  consld- 
'ered  the  merits  of  this  appeal.  However,  it 
is  not  the  purpose  of  the  court  to  discuss  all 
of  the  details  appearing  In  the  record  and 
raised  by  the  b^efs  of  counsel,  for  the  rea- 
son that  practically  every  vital  issue  raised 
on  this  appeal  has  been  passed  on  previously 
by  this  court.  In  cases  where  the  surrounding 
circumstances  were  very  similar  to  the  one  at 
bar. 

The  statute  in  question  in  effect  provides 
that  any  officer  found  "guilty  of  diarglng 
and  collecting  Illegal  fees  for  services  ren- 
dered or  to  be  rendered  in  his  office,  or  [who] 
has  refused  or  neglected  to  perform  the  offi- 
cial duties  pertaining  to  his  office,"  must  be 
deprived  of  said  office,  and  a  Judgment  of 
$500  entered  against  him  and  in  favor  of  the 
informer.  The  object  of  this  statute  Is  to 
enable  an  individual,  having  the  knowledge 
that  an  officer  Is  using  his  official  iMsitlon  as 
a  medium  of  extortion  and  wrong,  to  oust 
said  official ;  the  provision  for  a  judgment  of 
$500  in  favor  of  the  informer  being  merely 
incidental  to  the  main  object  In  re  Smith 
V.  lilng,  68  Cal.  324.  0  Pac.  171.  Its  provi- 
sions are  penal  and  very  severe.  Miller  v. 
Smith,  7  Idaho,  204,  01  Pac.  824;  Triplett  ▼. 
Munter,  50  CaL  644 ;  Thurston  v.  CSarlt,  107 
CaL  286,  40  Paa  435;  EUburn  v.  Law,  lU 
Cal.  237,  43  Paa  615. 

[2]  Under  the  charge  of  collection  of  il- 
legal fees,  the  appellant  alleges  that  respond- 
ent, in  addition  to  her  salary,  annually  re- 
ceived 176,  under  an  agreement  with  the 
school  board.  This  was  for  making  copies  of 
the  census  report  It  is  claimed  that  this  is 
an  illegal  contract,  and  within  the  purview 
of  the  statute  in  question.  This  p<^nt  has 
been  decided  by  this  court  in  the  case  of  Mc- 
Boberts  v.  Hoar,  28  Idaho,  163,  152  Pac. 
1046,  where  the  court,  though  finding  that  a 
contract  somewhat  similar  to  that  alleged  in 
the  Instant  case,  was  void  ab  initio,  yet  held 
that  such  an  illegal  contract  was  not  within 
the  spirit  of  section  7459,  Rev.  Codes. 

[3]  It  Is  contended  at  some  length  that  the 
rei^ondent  failed,  neglected,  and  refused  to 
perform  her  official  duties.  In  that  she  failed 
to  make  two  annual  reports,  as  required  by 
law.  But  it  Is  conceded  that  she  did  make 
the  reports.  Having  done  so,  there  was  not 
a  failure,  neglect,  or  refusal  upon  her  part 
to  perform  her  official  duties  in  this  respect 
although  the  reports  may  not  have  been  tech- 
nically correct,  and  therefore  she  would  not 
be  subject  to  removal  from  office  or  the  pay- 
ment of  the  penalty  prescribed  under  the 
provisions  of  section  7459,  supra.  Corker  v. 
Pence,  12  Idaho,  152,  85  Pac.  388.  In  that 
case  it  was  shown  that  the  board  of  equaliza- 
tl<«  had  failed  completely  in  assessing  the 
property  of  their  county  at  its  fair  cash  val- 
ue, bat  it  was  held  that  the  fact  that  they 


had  met  and  acted  was  sufficient  to  clear 
them  of  the  accusations  with  which  they 
were  charged.  The  court  also  stated  that  if 
the  parties  had  acted  corruptly  they  would 
not  be  within  the  purview  of  section  7450, 
supra,  but  rather  within  section  7445,  Rev. 
Codes. 

While  the  wording  of  the  information  in 
the  Instant  case  follows  the  words  of  the 
statute  very  closely,  and  if  the  appellant  had 
proven  all  that  he  alleged,  the  information, 
no  doubt,  would  not  have  been  dismissed, 
stiU  without  discussing  separately  the  alleg- 
ed wrongful  actions  of  respondent  In  comiec- 
tlon  with  other  members  of  the  board,  name- 
ly, her  failure  and  neglect  to  submit  certain 
work  done  for  and  on  behalf  of  the  school 
district  to  competitive  bids,  the  building  of 
the  temporary  Reverse  schoolhouse  without 
submitting  the  construction  thereof  to  com- 
petitive bids,  and  her  alleged  failure  and 
neglect  to  keep  proper  records  of  the  pro- , 
ceedings  of  said  school  district  and  proper 
minutes  of  the  meetings  of  said  board,  suf- 
fice it  to  say,  the  evidence  offered  In  sup- 
port of  these  various  charges  Is  not  In  our 
opinion,  sufficient  to  warrant  us  in  revers- 
ing the  Judgment  of  the  trial  court,  and, 
even  if  true,  would  not  establish  the  charges 
made  against  respondent  namely,  that  she 
was  guilty  of  charging  and  collecting  illegal 
fees  for  services  rendered,  or  to  be  rendered, 
in  her  office,  or  that  she  refused  to  perform 
the  official  duties  pertaining  to  her  office. 
The  acts  complained  of,  if  proven,  would  con- 
stitute, not  a  nonfeasance  in  office,  but  a  mis- 
feasance in  office,  and  would  not  come  with- 
in the  provisions  of  section  7459,  supra. 
Daugherty  v.  Nagel,  28  Idaho,  302,  154  Pac. 
375;  CoUman  v.  Gordon,  27  Idaho,  351,  149 
Pac.  294. 

Judgment  of  the  trial  court  is  sustained. 
Costs  awarded  to  respondent 


CORKER  V.  AKB. 
(Supreme  Court  of  Idaho.     March  20,  1917.) 

Appeal  from  District  Court  Elmore  County ; 
Cbas.  O.  Stockslager,  Judge. 

Action  by  C.  K.  Corker  against  F.  P.  Ake. 
Judgment  tor  defendant,  and  plaintiff  appeals. 
Affirmed* 

W.  C.  Howie,  of  Mountain  Home,  for  appel- 
lant. E.  M.  Wolfe,  of  Twin  Falls,  L.  B.  Green, 
of  Mountain  Home,  and  Perky  &  Crow,  of  Boise, 
for  re^ondent.  ^ 

PER  CURIAM.  By  stipulation,  the  above- 
entitled  case  is  submitted  with  the  case  of 
Corker  v.  Cowen,  164  Pac.  85,  the  record  in 
the  latter  case  to  constitute  the  record  in  the 
above-entitled  case,  with  the  following  excep- 
tion, to  wit: 

"That  either  of  the  parties  to  this  action  mav 
introduce  such  additional  evidence  as  the>  shall 
desire,  and  shall  ofEer  such  modifications  and  re- 
offers  of  evidence  as  they  shall  desire." 

At  the  trial  certain  additional  evidence  was 
introduced  by  both  parties  to  this  action,  but  we 
do  not  think  that  any  of  the  evidence  so  in- 
troduced materially  differentiates  the  instant 
case  from  that  of  Corker  v.  Cowen,  supra.    On^ 
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the  authority  of  that  case  the  Judgment  of  the 
district  court  is  affirmed.  Costs  awarded  to 
respondent^ 


RBES  ▼.  GORHAM. 
(Supreme  Court  of  Idaho.     March  19.  1917.) 

1.  Canceixation   or  Instruments  €=»47  — 

MOBTOAQE— SUFFICIKNCT   OF  EVIDENCK. 

Held,  that  the  evidence  in  this  case  shown 
by  the  record  is  sufficient  to  support  the  find- 
ings and  judgment  of  the  lower  court. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §§  102,  103.] 

2.  JtTBT   «=1S(1,    14)— RlOHT  TO   JUBT  TbIAL 

—Cancellation  of  Mortoaob. 
In  determining  the  question  of  whether  or 
not  parties  are  entitled  to  a  trial  by  jury,  courts 
must  look  to  the  ultimate  and  entire  relief 
sought;  and  where^  in  order  for  the  court  to  ren- 
der a  judgment  which  would  give  adequate  relief, 
it  would  be  necessary  to  decree  the  cancellation 
of  a  mortgage  and  the  surrender  of  a  note,  such 
relief  could  only  be  available  by  the  exercise  of 
the  equitable  jurisdiction  of  the  court,  and  the 
I  parties  would  not  be  entitled  to  a  jury  trial. 

r£^.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  35,  52,  63.] 

3.  E?QurrT«=»381  —  lNTEBBoaATOBrE8  — Find- 
ings—Effect. 

Where  specific  interrogatories  are  submitted 
to  a  jnry  in  either  a  legal  or  equitable  action, 
the  findings  of  the  jary  in  response  thereto  are 
not  binding  upon  the  court,  which  may  disre- 
gard such  findings  if  they  are  clearly  against  the 
evidence,  and  find  the  facts  as  shown  by  the  evi- 
dence before  it. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  Si  813-817.] 

Appeal  from  District  Court,  Lembl  County; 
J.  M.  Stevens,  Judge.    • 

Action  by  John  E.  Bees  against  O.  W. 
Oorbam,  to  cancel  a  mortgage  and  to  require 
defoidant  to  surrender  to  plaintiff  a  note  and 
for  the  recovery  of  damages.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and 
defendant  appeals.    AiSrmed. 

O'Brien  &  Glennon,  of  Salmon,  for  appel- 
lant E.  W.  Wbltcomb,  of  Salmon,  for  re- 
spondent 

BUDGE,  C  J.  This  Is  an  appeal  from  an 
order  of  the  trial  court  denying  a  motion  for 
a  new  trial;  no  appeal  was  taken  from  the 
judgment  The  facts  are:  On  and  prior  to 
the  21st  day  of  February,  1911,  respondent 
was  In  the  possession  of  and  was  the  owner 
of  certain  lode  mining  claims  In  Tipmhi  coun- 
ty, location  notices  of  which  are  recorded  In 
the  office  of  the  recorder  of  that  county.  On 
said  date  tbe  respondent  gave  aK>elIant  bla 
promissory  note  In  writing,  dated  February 
21,  1911,  for  tbe  sum  of  $2,210,  payable  two 
years  after  Its  date,  with  Interest  at  tbe 
rate  of  8  per  cent  per  annum,  payable  an- 
nually, and  to  secure  the  payment  thereof 
gave  appellant  a  mortgage  on  tbe  said  claims, 
wbich^  mortgage  Is  also  recorded  In  the  office 
of  tbe  recorder  of  eald  county.  On  or  about 
the  2d  day  of  April,  1912,  respondent  gave 
appellant  a  power  of  attorney,  authorizing 
and  empowering  blm  to  sell  and  dispose  of 


tbe  said  mining  claims,  and  permitting  ap- 
pellant to  enter  Into  the  possession  thereof, 
with  tbe  understanding  that  appellant  should 
not  sell  said  property  for  less  than  |5,000, 
which  was  to  be  equally  divided  between  re- 
spondent and  appellant  in  case  of  a  sale,  and 
respondent's  note  and  mortgage  In  that  event 
were  to  be  canceled  and  discharged.  The 
trial  court  found,  and  the  finding  Is  support- 
ed by  tbe  evidence,  that: 

Appellant,  "with  Intent  to  defraud  and  deprive 
the  plaintiff  of  his  right,  title,  and  interest  in 
said  mining  claims  and  the  value  and  the  mar- 
Itet  price  thereof,  did  wrongfully  and  fraudulent- 
ly and  with  intent  to  deprive  the  plaintiff  of  the 
title  and  value  of  the  said  claims,  permit  and 
allow  one  J.  A.  Nash  to  relocate  all  of  the  said 
claims  on  or  about  the  Ist  day  of  January,  1913, 
and  thereby  the  plaintiff  lost  his  title  in  and  to 
the  said  claims.' 

On  tbe  24th  of  March,  1913,  respondent 
commenced  his  action  against  appellant  set- 
ting forth  tbe  facts  as  above  alleged,  and 
the  further  fact  that  at  tbe  time  of  the  giv- 
ing of  the  power  of  attorney  above  referred 
to  appellant  undertook  and  agreed  to  do  tbe 
assessment  work  on  said  claims,  and  to  de- 
duct from  the  sale  price,  when  the  claims 
should  be  sold,  a  sum  sufficient  to  reimburse 
blm  for  whatever  expense  be  might  Incur 
in  doing  tbe  assessment  work.  His  complaint 
contained  a  prayer  for  damages,  and  for  a 
decree  canceling  tbe  mortgage  of  record  and 
requiring  the  appellant  to  deliver  to  him 
tbe  said  note,  and  decreeing  both  tbe  note 
and  mortgage  null  and  void.  Tbe  answer 
put  in  issue  the  matters  set  forth  In  the  com- 
plaint, and  a  cross-complatnt  wad  filed  for 
the  foreclosure  of  the  said  mortgage,  to 
which  respondent  answered  by  setting  up  as 
a  defense  tbe  fraud  and  connivance  between 
appellant  and  tbe  said  Nash,  as  above  set 
forth.  The  cause  was  tried  by  tbe  court 
and  certain  Interrogatories  were  submitted 
to  tbe  Jury  upon  which  they  returned  their 
verdict  The  general  issue  was  not  submitted 
to  the  jury.  The  court  in  preparing  bis 
findings  of  fact,  conclusions  of  law,  and 
Judgment,  adopted  two  of  tbe  findings  of  tbe 
jury  up<m  the  interrogatories  and  rejected 
one.  It  does  not  appear  from  the  record 
that  any  objection  was  made  by  appellant 
to  this  method  of  procedure.  So  far  as  the 
record  discloses  objection  was  taken  for  the 
first  time  when  appellant  filed  his  notice 
of  intention  to  move  for  a  new  trial.  The 
court  having  denied  and  overruled  appellant's 
motion  for  a  new  trial,  this  appeal  was 
prosecuted,  and  the  following  errors  were 
assigned:  (a)  Tbe  evidence  is  insufficient 
to  support  tbe  judgment  and  findings;  (b) 
the  findings  of  fact  and  conclusions  of  law 
and  tbe  judgment  herein  were  made  and 
entered  by  the  court  contrary  to  law,  and 
in  excess  and  beyond  the  authority  vested 
In  tbe  court ;  (c)  tbe  court  erred  in  vacating 
and  setting  aside  the  special  'findings  of  the 
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Jury  and  entering  a  Judgment  contrary  there- 
to. 

[1]  As  to  the  first  aselgnment  of  error, 
without  going  Into  detail,  we  have  to  say 
that  the  record  has  been  carefully  examined, 
and  the  evidence  appears  amply  sufficient  to 
support  the  Judgrment  and  findings. 

[21  The  second  assignment  of  error  In- 
volves  the  sole  question  of  whether  or  not 
appellant  was  entitled  to  a  Jury  trial  on 
the  general  issue.  It  Is  true  that  a  portion 
of  respondent's  cause  of  action  was  a  claim 
for  damages,  which,  If  It  stood  alone,  would 
undoubtedly  entitle  appellant  to  a  jury  trial, 
but  in  determining  whether  or  not  the  par- 
ties are  entitled  to  a  Jury  trial  courts  must 
look  to  the  ultimate  and  entire  relief  sought. 
Johansen  v.  Looney  and  Oakes,  30  Idaho,  — , 
163  Pac.  303.  Applying  this  test  to  the  pres- 
ent case,  we  find  that  In  order  for  the  court 
to  render  a  Judgment  which  would  give 
complete  and  adequate  relief,  it  would  be 
necessary  to  decree  the  cancellation  of  the 
mortgage  In  question  and  the  snnrender  of 
the  note.  Such  relief  could  only  be  made 
available  by  the  exercise  of  the  equitable 
Jurisdiction  of  the  court  That  coiurts  of 
equity  have  Jurisdiction  of  causes  where  It 
is  sought  to  have  canceled  an  instrument 
which  ought  not  to  be  enforced  or  which 
ihight  be  used  for  a  fraudulent  or  Improper 
purpose,  or  which  might  be  vexatlously  liti- 
gated at  a  distance  or  time  where  the  proper 
evidence  to  repel  the  same  may  have  been 
lost  or  obscured,  or  when  the  other  party 
may  be  disabled  from  contesting  its  validity 
with  such  ability  and  force  as  he  can  contest 
it  at  the  present  time,  has  long  been  held 
to  be  one  of  the  fundamental  principles  of 
equity  Jurisprudence.  Story,  Equity  Juris- 
prudence, §  700 ;  Merritt  r.  Ehrman,  116  Ala. 
278, 22  South.  514 ;  Ferguson  v.  Flsk,  28  Conn. 
501;  Buxton  v.  Broadway,  45  Conn.  540; 
Fltranaurlce  v.  Mosler,  116  Ind.  363,  16  N.  E. 
175,  19  N.  E.  180,  9  Am.  St  Rep.  854.  It  ap- 
pears therefore,  that  this  cause  is  clearly 
one  cognizable  In  equity.  This  court  has  ad- 
hered to  the  rule  that  parties  are  not  en- 
titled to  a  Jury  trial  in  equitable  actions. 
Christensen  v.  Holllcgsworth,  6  Idaho,  87, 
63  Pac.  211,  96  Am.  St.  Rep.  256;  Brady  v. 
Tost  6  Idaho,  273,  55  Pac.  542;  Shields  v. 
Johnson,  10  Idaho,  476,  79  Pac.  391,  3  Ann. 
Gas.  245. 

In  Juri8dlctl(«s  where  the  distinction  be- 
tween actions  at  law  and  suits  in  equity  is 
still  observed  the  rule  seems  to  be  well  settled 
that  where  It  is  competent  for  the  court 
to  grant  the  relief  sought  and  it  has  Juris- 
diction of  the  subject-matter,  the  objection 
to  the  adequacy  of  the  remedy  at  law  must 
be  taken  at  the  earliest  opportunity,  and 
before  the  defendant  enters  upon  a  full 
defense.  Reynes  v.  Dumont  130  U.  S.  354, 
9  Sup.  Ot  486,  32  L.  Bd.  934;  KUboum  v. 
Sunderland,  130  U.  S.  505,  9  Sup.  Ct.  594, 


32  I/.  Ed.  1008;  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  530,  10  Sup.  Ct  604,  33 
l>.  Ed.  1021. 

Upon  the  Issue  made  up  by  the  cross-com- 
plaint and  the  answer  thereto  appellant  was 
clearly  not  entitled  to  a  Jury  trial,  that 
portion  of  the  proceeding  was  simply  a  suit 
to  foreclose  a  mortgage,  and  the  rule  is  too 
well  settled  to  require  the  citation  of  author- 
ities that  a  mortgage  foreclosure  is  an  equi- 
table proceeding.  In  which  ndtber  party  is  en- 
titled to  a  Jury  trial. 

[3]  The  third  specification  of  error,  name- 
ly, that  the  court  erred  in  vacating  and  set- 
ting aside  the  special  findings  of  the  jury, 
is  equally  untenable.  The  only  purpose  in 
submitting  specific  Interrogatories  to  a  Jury 
is:  First  in  equitable  actions  to  assist  the 
court  In  finding  the  facts;  and,  second,  In 
law  actions  to  enable  the  court  to  determine 
whether  or  not  the  general  verdict  which 
they  have  rendered  can  be  supported  as  n 
matter  of  law  upon  the  facts  as  the  Jury 
find  them.  The  court  is  not  bound  by  the 
specific  findings  of  a  Jury,  but  may  disregard 
such  findings  when  they  are  clearly  against 
the  evidence,  and  find  the  facts  as  shown  by 
the  evidence.    Brady  v.  Yost  supra. 

For  the  reasons  given,  we  have  reached 
the  conclusion  that  the  action  of  the  trial 
court  in  denying  appellant's  motion  for  a 
new  trial  was  proi)er,  and  the  order  is  there- 
fore affirmed.    Costs  awarded  to  respondent. 

MORGAN  and  RICE,  JJ.,  concur. 


BRUNZELIi  V.  STEVENSON  et  al. 
(Supreme  Court  of  Idaho.    Mardi  19,  1917.) 

1.  Injuwctioit  ®=»11— Rioht  to  Rembdt. 

An  injunction  will  not  issue  unless  it  ap- 
pears that  the  party  against  whom  the  relief  is 
sought  is  violating,  or  will  or  threatens  to  vio- 
late, some  right  of  the  party  seeking  the  rem- 
edy. 

[Bid.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  110.] 

2.  JuDGMBNT  ®s»2S2(1)—Rei.iei<— Issues. 

Judgment  mast  be  limited  to  the  relief  de- 
manded, or  to  such  as  is  embraced  within  the 
issues. 

rSd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §|  441,  442.] 

3.  Costs  «=»32(1)— Pbkvaiuno  Pabtt— Stat- 
utes. 

Actions  involving  title  to  or  possession  of  ir- 
rigating ditches  are  within  the  meaning  of  sec- 
tions 4901  and  4903,  Rev.  Codes,  and  the  party 
in  whose  fayor  judgment  is  rendered  is  entiUcd 
to  recover  costs  of  suit. 

[EM.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §S  108,  110,  115-132.] 

Appeal  frran  District  Court,  Owyhee  Coun- 
ty ;  Carl  A.  Davis,  Judge. 

Suit  by  J.  M.  Bmnzell  against  J.  R.  Ste- 
venson and  J.  S.  Stevenson,  copartners  doing 
business  under  the  firm  name  and  style  of 
Stevenson  Bros.,  and  H.  W.  Stevenson,  to 
quiet  title  to  an  irrigation  ditch  and  to  en- 
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Join  defendants  from  interfering  with  the 
rights  of  plaintiff  to  the  same.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Smead,  Elliott  &  Healy,  of  Boise,  for  ap- 
pellants. Perky  &  Brinck,  of  Boise,  for  re- 
spondent. 

MORGAN,  3.  It  is  alleged  in  the  com- 
plaint that  respondent  is  the  owner  and  en- 
titled to  the  exclusive  possession  of  an  Irri- 
gation ditch  running  through  lands  belonging 
to  him  situated  in  Owyhee  county;  that  he 
built  the  ditch,  and  for  more  than  25  years 
has  used  it  as  a  necessary  means  of  irrigat- 
ing his  land ;  that  for  more  than  5  years  pre- 
ceding the  time  of  the  acts  of  appellants 
complained  of  his  use  of  it  was  open  and  no- 
torious and  in  hostility  to  any  right  or  title 
claimed  by  them;  that  on  May  16,  1»12,  ap- 
pellants took  x)ossesslon  of  It  for  their  exclu- 
sive use,  dammed  and  blocked  it,  prevented 
him  from  using  it,  and  threaten  to  continue 
to  do  so;  that  they  claim  some  interest 
therein ;  but  that  their  claim  is  without  right 
or  foundation.  He  asks  that  appellants  be 
required  to  set  up  the  nature  of  their  claim ; 
that  be  be  adjudged  to  be  the  sole  owner 
and  entitled  to  the  exclusive  possession  of 
the  dltdi;  and  that  they  be  enjoined  from 
Interfering  with  his  use  of  It 

Appellants  filed  an  answer,  consisting  of 
general  denials  and  affirmative  matter,  and 
alleged  that  they  are  owners  of  lands  adja- 
cent to  those  of  respondent;  that  in  1883 
their  predecessor  in  Interest,  one  McDonald, 
owned  and  was  in  possession  of  these  lands, 
and,  together  with  respondent,  constructed 
the  ditch  for  their  Joint  use,  and  that  each 
party  paid  half  of  the  cost  of  building  and 
maintaining  it;  that  since  that  time  McDon- 
ald and  his  successors  in  interest  have  paid 
half  the  cost  of  maintenance,  and  have  used 
the  ditch  jointly  and  as  tenants  in  common 
with  respondent  until  1911,  when  he  denied 
its  use  to  appellants.  Appellants  denied  the 
acts  of  trespass  and  the  threats  alleged  in 
the  complaint  to  have  been  made,  and  pray- 
ed that  they  be  adjudged  to  be  the  owners 
of  an  undivided  one-half  interest  in  the  ditch, 
and  that  respondent  be  enjoined  from  inter- 
fering with  th^r  use  thereof. 

The  court  in  its  findings  of  fact  sustained 
appellants'  contentions,  but  in  its  conclusions 
of  law  held  that  respondent  was  entitled  to 
an  order  enjoining  them  from  interfering 
with  his  possession  and  use  of  the  ditch. 
Judgment  was  rendered  adjudging  that  the 
parties  were  jointly  entitled  to  possession 
and  use  of  the  ditch,  and  for  that  purpose 
appellants  were  entitled  to  go  upon  respond- 
ent's land  in  a  peaceful  manner;  that  the 
parties  contribute  equally  toward  the  main- 
tenance of  the  ditch ;  that  appellants  be  en- 
joined from  forcibly  taking  possession  of  that 
part  of  it  running  through  respondent's  land, 
and  from  ejecting  him  therefrom  or  depriv- 


ing him  of  the  use  thereof;  that  it  is  the 
duty  of  the  parties  to  secure  a  water  master. 
No  costs  were  awarded. 

Appellants  assign  three  errors.  Assign- 
ment numbered  1  is: 

"The  court  erred  in  concluding  as  a  igatter  of 
law  that  plaintiff  is  entitled  to  an  injunction 
against  the  defendants  restraining  them  from 
interfering  with  the  possession  and  use  of  said 
ditch  by  the  plaintiff,  and  that  the  court  erred 
in  enjoming  and  restraining  the  defendants." 

[1]  The  court  found  as  a  fact  that  appel- 
lants committed  none  of  the  acts  of  trespass 
complained  of,  and  that  they  did  not  threat- 
en to  commit  them.  An  injunction  is  not  to 
be  granted  unless  the  party  seeking  it  shows 
that  his  rights  are  being  violated,  or  tliat 
the  party  against  whom  the  injunction  is 
sought  threatens  to  violate  them.  Boise  Dev. 
Co.  v.  Idaho  Trust  &  Savings  Bank,  24  Ida- 
ho, 36,  133  Pac.  916;  Bower  v.  Moorman,  27 
Idaho,  162,  147  Pac.  496;  22  Qyc.  758;  14  R. 
O.  li.  364;  Healy  v.  Smith,  14  Wyo.  263,  83 
Paa  683,  116  Am.  St.  Rep.  1004 ;  Van  Horn 
V.  Decrow  et  al.,  136  Cal.  117,  68  Pac.  473; 
High  on  Injunctions  (4th  Ed.)  par.  22.  We 
hold,  therefore,  that  the  action  of  the  court 
complhlned  of  was  error. 

[2]  Assignment  numbered  2  pertains  to  the 
appointment  of  a  water  master.  In  Sess. 
Laws  1909,  p.  104,  there  is  a  provision  con- 
ferring upon  the  district  Judge  power  to  ap- 
point a  water  master  upon  petition  by  one 
or  more  owners  of  Irrigating  ditches,  where 
such  owners  cannot  themselves  agree  in  their 
choice.  In  this  action,  however,  neither  par- 
ty petitioned  ^  for  such  appointment.  The 
court  cannot  grant  relief  not  embraced  with- 
in the  issues  (section  4353,  Rev.  Codes ;  Yuba 
Ca  v.  Kate  Hayes  Min.  Co.,  141  Cal.  360,  74 
Pac.  1049),  and  therefore  Its  action  in  direct- 
ing the  appointment  of  a  water  master  was 
erroneous. 

[3]  Assignment  numbered  3  brings  up  for 
review  the  refusal  of  the  court  to  award 
costs  of  suit.  Appellants  claim  they  are  en- 
titled to  costs.  Respondent  contends  that 
he  was  in  part  successful  in  his  suit,  that  he 
was  adjudged  to  have  certain  rights,  which 
were  denied  by  appellants,  and  that  the  ac- 
tion of  the  court  in  the  matter  of  costs  was 
therefore  pr<^er.  A  careful  perusal  of  the 
answer  shows  that  appellants  acknowledged 
the  ownership  in  re^ondent  of  an  undivided 
one-half  interest  in  the  ditch.  Every  issue  of 
fact  raised  by  the  complaint  and  answer  was 
decided  in  their  favor.  It  is  true  that  re- 
spondent obtained  injunctive  relief,  but  this, 
we  have  dedded,  was  erroneously  given  by 
the  court  It  is  likewise  true  that  appel- 
lants did  not  obtain  the  injunctive  relief 
asked,  but  the  court,  as  a  conclusion  of  law, 
found  they  were  entitled  to  It  and  the  find- 
ings of  fact  fully  sustain  this  conclusion. 

This  action  Involves  title  to,  the  right  of 
possession  of,  and  a  right  of  way  for  an 
Irrigation  ditch.  Under  section  3056,  Rev. 
Codes,   ditches   are   classed  as   real  estate 
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Ada  Coanty  Farmers'  Irr.  Co.  v.  Fannere 
Ctanal  Co.,  5  Idaho,  793,  51  Pac.  990,  40  L. 
R.  A.  485;  Nelson  Bennett  Co.  t.  Twin  Falls, 
etc,  Co.,  14  Idaho,  5,  at  page  15,  93  Pac. 
789 ;  Smith  v.  Farls-Kesl  Const  Co.,  27  Ida- 
ho, 407,  at  page  431,  150  Pac.  25;  Hoyt  ▼. 
Hart,  149  Cal.  722,  87  Pac.  669.  Section  4901, 
Kev.  Codes,  provides: 

"Coets  are  allowed  of  course  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  the  following 
cases:  *  *  *  5.  In  an  action  which  involves 
the  title  or  possession  of  real  estate.    *    *    *  " 

Section  4903,  Rev.  Codes,  provides: 
"Costs  must  be  allowed,  of  coarse,  to  the  de- 
fendant npon  a  judgment  in  his  favor  in  the  ac- 
tions mentioned  in  section  4901,  and  in  special 
proceedings." 

We  hold,  therefore,  that  coats  should  have 
have  been  awarded  to  appellants,  and  that 
the  court  erred  In  failing  so  to  da  Hoyt  v. 
Hart,  supra ;  Schmidt  ▼.  Klotz,  130  Cal.  223, 
62  Pac.  470. 

The  judgment  la  reversed,  with  direction 
to  the  trial  court  to  enter  judgment  for  de- 
fendants in  accordance  with  the  views  here- 
in expressed.  Coats  on  appeal  are  awarded 
to  appellants. 

BUDGE,  O.  J.,  and  BICE,  J.,  concur. 


THE)  MODE,  limited,  v.  MTERS. 

(Supreme  Court  of  Idaha    March  5,  1917.    On 
Petition  for  Rehearing,  April  14,  1917.) 

1.  PiXADINO  #s>236(4^AUKNDUEI«>— Dia- 
CBETION   OF  TbIAL  CoUBT. 

An  application  to  amend  complaint  while 
motion  for  nonsoit  is  pending  is  addressed  to  the 
sound  discretion  of  the  trial  coort. 

[Bid.  Note;— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  601.] 

2.  Flbadino      «s>432— DEFBCnvx  °  Allbga- 

TIOMft— CUUB  BT  VeBOIOT  AND  JUDOUKHT. 

A  defective  allegation  of  a  good  cause  of  ao- 
ticm,  in  the  absence  of  a  demurrer,  is  cured  by  a 
verdict  and  judgment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  »  1442-1460.] 

3.  QuiKTiito  Title  *=9l0(2)— Right  or  Ac- 
tion—Holdek  OF  Shkbiff's  Deed— Stat- 
ute. 

Where  a  judgment  debtor  caoses  real  prop- 
erty which  he  has  purchased  to  be  conveyed  by 
his  vendOT  direct  to  a  third  person,  and  the 
transfer  of  his  interest  to  such  third  person  is 
fraudulent  and  void  as  to  creditors,  and  the 
judgment  creditor  levies  upon  and  sells  such 
property  as  the  property  of  the  judgment  debt- 
or, the  holder  of  the  sheriff's  deed  on  sudi  sale 
may,  under  section  4538,  Rev.  Codes,  maintain 
an  action  as  owner  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Titte,  Cent  Dig.  if  37,  40,  42.] 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  The  Mode,  Limited,  against  Sada 
Myers,  to  quiet  title  to  real  property.  Judg- 
ment for  plaintur,  and  defendant  appeala 
Afflnned. 


Smead,  Elliott  ft  Healy  and  W.  A.  Ricks, 
all  of  Boise,  for  appellant.  Martin  &  Camer- 
on, of  Boise,  for  respondent 

RICE,  J.  This  is  an  action  to  quiet  title 
to  lots  7,  8,  9,  and  10  of  block  29,  Ellis  ad- 
dition to  Boise.  The  complaint  alleged  title 
to  the  property  in  the  plalntifT,  respondent 
here,  and  stated  that  the  defendants,  among 
whom  was  appellant,  Sada  Myers,  claimed 
unfounded  adverse  Interests  therein.  The 
answer  of  appellant  Sada  Myers  denied  title 
In  the  plaintiff,  and  by  way  of  cross-com- 
plaint alleged  title  in  herself,  and  prayed 
that  her  title  be  quieted.  Both  respondent 
and  appellant  derived  title  from  Walter  A. 
Myers,  husband  of  the  appellant.  The  re- 
spondent claims  through  sheriff's  deed  exe- 
cuted by  virtue  of  a  sale  under  an  execution 
issued  upon  a  judgment  against  Walter  A.. 
Myers.  Appellant  claims  lots  7  and  8  through 
deeds  of  conveyance,  and  lots  9  and  10 
through  an  assignment  of  a  contract  to  her 
by  Walter  A.  Myers  and  a.  subsequent  con- 
veyance under  said  contract  by  the  Pierce 
Suburban  Syndicate.  Defendant  Florence  K. 
Fahrney  answered,  claiming  an  interest  as  an 
innocent  purchaser  of  a  portion  of  the  prop- 
erty. It  was  stipulated  that  her  interests 
should  be  protected,  and  she  is  not  Interested 
in  this  appeal.  The  remaining  defendants 
disclaimed  any  interest  in  the  property.  At 
the  trial,  after  the  plaintiff  had  rested,  the 
answering  defendants  moved  for  a  judgment 
of  nonsuit  The  trial  court  permitted  the 
plaintiff  to  amend  its  complaint,  upon  a 
showing  of  diligence,  and  a  paragraph  was 
added  alleging  fraudulent  conveyance  from 
the  said  Walter  A.  Myers  to  appellant,  Sada 
Myers. 

[1]  Permission  to  amend  upon  the  showing 
made  by  counsel  for  re^ondent,  while  motion 
for  nonsuit  was  pending,  is  assigned  as  er- 
ror. Under  section  4220,  Rev.  Codes,  the  ap- 
plication was  addressed  to  the  sound  discre- 
tion of  the  trial  court,  to  be  exercised,  ac- 
cording to  the  admonition  of  the  statute,  in 
the  furtherance  of  justice.  Havlick  v.  Da- 
vidson, 15  Idaho,  787.  100  Pac.  91.  While 
the  showing  of  diligence  on  the  part  of  at- 
torneys for  respondent,  as  read  from  the 
record,  is  not  very  persuasive,  we  do  not 
think  the  trial  court  abused  its  discretion  In 
permitting  the  amendment.  This  is  particu- 
larly true  in  view  of  the  offer  of  the  court 
to  continue  the  case,  should  the  appellant 
claim  surprise  and  desire  further  time  In 
which  to  present  her  defense.  Lorang  v. 
Randall,  27  Idaho,  259,  148  Paa  468.  The 
amendment  to  the  complaint  reads  as  fol- 
lows : 

"That  the  defendant  Walter  A.  Slycrg  has 
made  fraudulent  conveyances  to  the  defendant 
Sada  Myers,  by  which  said  defendant  Sada 
Myers  claims  some  interest,  right,  or  title  in 
and  to  the  lots  in  controversy  herein  described, 
in  this:     That  said  Walter  A.  Myers  was  in- 
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solvent,  and  while  Boinaolvent  made  conveyanc- 
es without  consideration  of  his  property,  the 
property  in  question  herein,  with  intent  to  hin- 
der, delay,  and  defraud  his  creditors,  and  es- 
pedally  the  plaintiff  creditor  in  this  action. 
And  at  the  time  the  defendant  Walter  A.  Myers 
did  cause  to  be  made  this  pretended  conveyance 
without  ronsideration,  and  said  d^endant  Wal- 
ter A.  Myers  knew  he  was  inaolvent,  and  had 
sworn  less  than  a  month  prior  to  this  pretended 
conveyance  without  consideration  that  he  had 
no  property  out  of  which  the  plaintiff  creditor 
could  satisfy  its  judgment.  Tttat  at  the  time 
said  conveyance  of  the  property  in  controversy 
was  pretended  to  be  dated  and  made  by  Walter 
A.  Myers  to  Sada  Myers,  his  wife,  said  Walter 
A.  Myers  had  no  other  property,  other  than  this 
property  in  question,  whatever,  out  of  which  this 
plaintiff  creditor  could  satisfy  his  said  indebted- 
ness." 

[2]  The  allegation  would  be  entirely  In- 
sufilcient  if  It  were  challenged  by  demurrer, 
but  In  the  absence  of  a  demurrer  such  de- 
fectlve  statement  of  a  cause  of  action  is 
cured  by  a  verdict,  or  findings  and  Judgment. 
Salmon  Falls  Bank  t.  Leyser,  116  Mo.  61,  22 
S.  W.  504 ;  ^n  Francisco  v.  Pennle,  93  Cal. 
465,  29  Pac  66;  Larldn  t.  MuUen,  128  Oal. 
449,  60  Pac.  1091. 

"After  jodyment  the  rule  by  which  pleadings 
before  judgment  are  construed  most  strongly 
against  the  pleader  is  reversed,  and  the  pleading 
upon  which  the  judgment  is  based  is  liberally 
construed  for  the  purpose  of  sustaining  the 
judgment."  Plew  v.  Board,  274  111.  232,  113 
N.  Bu  603. 

In  this  case  It  was  shown  that  the  defend- 
ant W.  A.  Myers  was  a  Judgment  debtor  of 
the  respondent ;  that  while  so  indebted,  with- 
out consideration,  he  executed  a  conveyance 
of  two  of  the  lots  in  question  to  appellant, 
Sada  Myers,  and  caused  to  be  executed  a 
conveyance  of  the  remaining  two  lots  in 
question  to  appellant;  that  at  the  time  of 
such  conveyances  W.  A.  Myers  was  insolvent. 
Appellant  offered  testimony  t^iding  to  show 
that  the  conveyance  to  her  of  the  two  lots 
was  intended  to  tale  the  place  of  a  former 
deed  of  conveyance  made  by  W.  A.  Myers 
prior  to  the  time  he  was  indebted  to  the  re- 
spondent, which  former  conveyance  had  been 
lost,  and  that  the  assignment  of  the  contract 
for  the  conveyance  of  the  remaining  two  lots 
was  also  made  by  W,  A.  Myers  prior  to  any 
indebtedness  to  the  respondent,  and  that 
such  original  conveyance  and  assignment 
were  made  in  consideration  of  her  approach- 
ing marriage  to  W.  A.  Myers.  After  weigh- 
ing the  conflicting  evidence  the  trial  Judge 
found  that  the  said  conveyances  by  W.  A. 
Myers  to  appellant  were  made  without  con- 
sideration, and  with  intent  to  hinder,  delay, 
and  defraud  his  creditors,  of  whom  respond- 
ent was  one.  The  trial  court  without  doubt 
recognized  the  rule  that  where  fraud  is 
charged  as  a  basis  of  recovery  the  proof 
must  be  clear  and  convincing.  Under  that 
rule  there  was  substantial  evidence  to  sup- 
port the  findings  of  the  court  and  the  Judg- 
ment based  thereon. 

[S]  Appellant  also  contends  that  respond- 
ent cannot  maintain  an  action  to  qniet  title 


to  lots  9  and  10,  the  basis  for  tills  contention 
being  that  these  lots  were  conveyed  by  the 
Pierce  Suburban  Syndicate  direct  to  appel- 
lant, Sada  Myers,  and  that  resp<Hident's 
claim  of  title,  being  based  upon  a  sheriff's 
deed,  is  not,  as  a  matter  of  law,  well  found- 
ed, and  that  an  action  to  quiet  title  is  not 
the  proper  remedy.  Section  4477,  Bev.  Codes, 
provides  that  any  interest  in  real  or  penHwal 
property  of  the  judgment  debtor,  not  exempt 
by  law,  is  liable  to  execution.  In  the  case 
of  Clifton  V.  Herrlck,  16  CaL  App.  484,  117 
Pac.  622,  it  was  held  that  under  California 
Civil  Code,  {  3439,  declaring  a  transfer  of 
property  with  intent  to  defraud  a  creditor 
void  against  the  creditor,  a  Judgment  debt- 
or having  bought  property  with  her  s^arate 
funds  and  taken  title  in  the  name  of  her 
daughter  with  intent  to  defraud  the  Judg- 
ment creditor,  such  creditor  could  levy  on 
and  sell  the  property  as  that  of  the  Judg- 
ment debtor.  ' 

This  action  Is  brought  under  the  provi- 
sions of  section  4538,  Rev.  Codes.  In  the 
case  of  Coleman  v.  Jaggers,  12  Idaho,  125, 
85  Pac.  894,  118  Am.  St  Bep.  207,  the  court 
held  the  provisions  of  said  section  to  be 
very  broad,  and  that  under  them  any  per- 
son, whether  in  x>ossession  or  out  of  pos- 
session, whether  holding  the  legal  or  equita- 
ble title,  might  bring  an  action  against  an- 
other who  claims  an  estate  in  real  property 
adverse  to  him,  and  in  such  action  might 
have  the  adverse  claim  determined  and  set- 
tled. No  Issue  of  possession  or  right  of  pos- 
session is  involved  In  this  case.  Under  the 
construction  of  section  4538,  ^ven  above,  re- 
spondent had  the  right  to  levy  upon  and 
sell  any  interest  its  Judgment  debtor  might 
have  In  the  two  lots  in  question,  and,  upon 
becoming  the  purchaser  thereof,  could  bring 
an  action  to  quiet  title.  The  Judgment  of 
the  district  court  is  afBrmed.  Costs  award- 
ed to  respondent 

BUDGE,  O.  J.,  and  MORGAN,  J.,  concur. 

On  Petition  for  Behearing. 

RICE,  J.  Appellant  has  filed  a  petition 
for  rehearing  in  this  case,  and  raises  therein 
questions  which  require  consideration.  There 
can  be  no  doubt  but  that  a  party  has  the  right 
to  test  the  sufficiency  of  an  amendment  to 
a  pleading  when  offered  during  the  progress 
of  the  trial  to  the  same  extent  as  though  the 
amendment  were  made  before  trial.  He  may 
demur  in  some  instances,  or  he  may  raise  the 
question  of  the  sufficiency  of  the  amendment 
by  objections  to  the  allowance  thereof,  and 
such  objections  have  the  same  force  and 
effect  as  If  the  questions  were  presented  by 
demurrer.  In  this  case  the  objection  was — 
"that  the  amendment  as  submitted  is  a  state- 
ment of  evidence  or  evidential  facts,  upon  which 
the  plaintiff  wiU  rely,  rather  than  the  ultimate 
facts  involved." 

This  objection  was  not  specific  In  pointing 
out   wherein  the  amendment   was   unlntel- 
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llglble  or  uncertain.  We  think  the  trial  ooort 
did  not  err  In  permitting  the  amendment  to 
be  made  over  this  objection. 

AK»eUant  also  objected  to  the  receptloD  of 
any  evidence  In  support  of  the  amendment. 
Tbls  objection  raises  the  question  as  to 
whether  the  amendment  states  a  canse  of  ac- 
tion, and  in  effect  raises  the  same  question 
discussed  In  the  original  opinion.  In  con- 
sidering snch  objection  every  reasonable  in- 
tendment will  be  indulged  in  favor  of  the 
pleading.    Section  4207,  Rev.  Codes,  provides : 

"In  the  construction  of  a  pleading  for  the 
purpose  of  determining  its  eiFect,  its  allegations 
most  be  liberally  construed  with  a  view  to  snb- 
atantial  jnstice  between  the  parties." 

In  McCormI(^  v.  Smith,  28  Idaho,  487,  180 
Pac.  999,  this  court  said: 

"A  pleading  should  be  construed  so  as  to  al- 
lege all  of  the  facts  that  can  be  implied  by  fair 
and  reasonable  intendment  from  the  facts  ex- 
pressly stated." 

Where  a  material  fact  is  only  stated  Infer^ 
entially,  and  the  pleading  is  not  properly 
demurred  to  specially  for  this  reason,  it  is 
good  after  judgment,  mil  v.  Has.bln,  51 
GaL  175;  Estate  of  Bdirpns,  130  Cal.  416, 
62  Pac.  603 ;  Whitehurst  v.  Stuart,  129  CftL 
194,  61  Pac.  963;  Chambers  v.  Hoover,  3 
Wash.  T.  107,  13  Paa  466;  Allen  v.  Bear 
Creek  Coal  Co.,  43  Mont.  269,  115  Pac.  673 ; 
Silver  Bow  County  v.  Davies,  40  Mont,  418, 
107  Pac.  81. 

In  holding  that  the  action  to  quiet  title 
under  the  statute  was  a  proper  action  in  this 
case,  we  meant  it  to  be  understood  that,  the 
court  having  fonnd  that  the  transfer  made  by 
W.  A.  Myers  of  hla  interest  in  lots  9  and 
10  to  Sada  Myers  was  vrid  as  to  creditors, 
and  the  re^ondent  having  levied  upon  and 
sold  the  property  as  that  of  the  judgment 
debtor,  W.  A.  Myers,  the  respondent  could 
plead  title  to  the  lots  In  question  as  against 
the  appellant,  Sada  Myers,  and  the  court 
properly  decreed  that  the  respondent  was  the 
owner  of  the  property.  The  appellant  had 
nothing  but  the  naked  legal  title,  without 
beneficial  interest  in  the  property.  This, 
in  substance,  was  the  course  pursued  in  the 
case  of  Coleman  v.  Jaggers,  12  Idaho,  125, 
85  Pac.  894,  118  Am.  St.  Rep.  207,  and  ap- 
proved by  this  court. 

The  other  matters  urged  in  the  petition  for 
rehearing  were  considered  by  the  court, 
althou^  not  dlacnsaed. 

Tbe  petition  is  denied. 


BOWERS  V.  BENNETT. 

(Supreme  Court  of  Idaho.    March  12,  1917. 
Rehearing  I>enied  April  14,  1917.) 

1.  Refobicatioh  or  Instbuvbkts  «=»44— Pa- 
sol  BviDcncB— Mistake  or  Sobivbneb. 
Parol  evidoicc  is  admissible  for  the  purpose 
of  showing  that,  by  reason  of  mistake,  a  writ- 
ten instrument  does  not  truly  express  the  inten- 
tion ot  the  parties.    A-  mistake  of  the  scrivener, 


'  whereby  he  fails  to  express  the  agreement  of  the 
parties,  may  be  corrected. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  lastrnments.  Cent.  EHg.  {§  156,  166.1 

2.  RBFOBMATION'  of  iNSTRtrMENIS  <S=»24— In- 
CIDKNTAI,  BlXlXF— DeKAND. 

Where  the  suit  to  reform  the  contract  is  in- 
cidental to  another  action,  no  prior  demand  for 
reformation  need  be  made.  This  is  especially 
true  where  it  deariy  appears  that  such  a  de- 
mand would  be  refused. 

[Ed.  Note.— For  oth«  eues,  see  Reformation 
of  Instruments,  Cent.  Dig.  g  83.] 

8.  Refobuation    or   Ikstbitments   (&=>24   — 
Conditions  Pekckdent— Betubn  of  Initux 
Payment. 
Held,  that  in  this  action  it  was  not  neces- 
sary for  respondent  to  return  to  app^ant  the 
initial  payment  made  upon  the  purchase  price 
of  the  land  or  the  interest  on  deferred  payments 
as  a  condition  precedent  to  the  bringing  of  the 
snit  for  the  reformation  of  the  contract. 

[Eld.  Note. — For  other  cases,  see  ReformatioD 
of  Instruments,  Cent  £>ig.  S  83.] 

4.  Vendok  and  Pdbchaseb  <8=>187— Paysocnt 
OF  Price— Tdib—Waivek. 

Where  time  is  agreed  to  be  of  the  essence  of 
a  contract  for  the  sale  of  real  estate,  the  fact 
that  the  vendor  accepts  an  interest  payment  a 
short  time  after  it  is  due  does  not  operate  fs  a 
waiver  of  promptness  in  future  payments. 

[Ed.  Note. — ^For  other  eases,  sec  Vondor  and 
Purchaser,  Gent.  Dig.  jf  121,  374,  875.] 

5.  Refobmation   of  Inbtbuments  ®3»46(1) — 

BUBDEN  OF  PBOOF. 

In  this  state  the  law  requiring  a  party  to 
estaMish  his  case  "beyond  a  rens«na1)!c  doubt" 
applies  only  in  criminal  cases,  and  not  In  a  suit 
for  the  reformation  of  a  contract,  and  the  case 
of  Houser  v.  Austin,  2  Idaho,  204,  10  Pac.  37, 
so  far  as  it  is  in  conSict  herewith,  is  overruled, 
and  the  case  of  Panhandle  Lumber  Co.  v.  Ran- 
cour, 24  Idaho,  603,  136  Pac.  558,  approved  and 
followed.  . 

[Ed.  Note.->-For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  S  157.] 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  Chas.  O.  Stodcslager,  Judge. 

Action  by  William  C.  Bowers  against  Rich- 
ard Bennett,  Sr.,  to  recover  damages  for 
breadi  of  an  escrow  agreement,  with  cross- 
complaint  for  reformation  of  a  contract 
Judgment  for  defendant,  and  plaintiff  ap- 
peahs.     Affirmed. 

Claude  W.  Gibson,  of  Boise,  for  appellant 
Richards  &  Haga,  of  Boise,  for  respondent. 

MORGAN,  J.  This  action  was  commenced 
by  appellant  to  recover  damages  for  breach 
of  an  escrow  agreement.  He  alleges  in  his 
complaint  among  other  things,  that  on  AprH 

6.  1907,  respondent  executed  a  deed  convey- 
ing to  him  certain  land ;  that  he  paid  part  of 
the  purchase  price  and  executed  two  promis- 
sory notes  for  the  balance,  one  note  show- 
ing on  its  face  that  it  was  due  October  1, 
1908,  and  the  other  October  1,  1909,  and 
each  providing  that  interest  be  paid  annual- 
ly ;  that  immediately  after  the  execution  of 
the  notes,  and  on  the  same  day,  the  parties 
entered  into  a  written  agreement  by  the 
terms  of  which  the  deed  and  notes  were 
placed  in  escrow  In  a  certain  bank,  the  deed 
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to  be  delivered  to  appellant  upon  the  condi- 
tion that  the  Interest  upon  the  notes  be  paid 
at  the  time  provided  therein,  and  that  the 
principal  be  paid  on  or  before  October  1, 
1909,  and  If  the  principal  or  Interest  be  not 
so  paid,  the  respondent,  at  his  option,  might 
declare  a  forfeiture  and  retain,  as  liquidat- 
ed damages,  any  and  all  sums  paid  under  the 
terms  of  the  contract;  that  on  April  24,  1908, 
he  paid  the  annual  Interest  on  the  notes, 
which  was  due  April  5th,  and  that  respond- 
ent accepted  the  same;  that  on  October  1, 
1908,  he  tendered  the  Interest  due  on  the 
notes  and  respondent  refused  to  acc^t  it, 
unless  the  principal  of  the  note  purporting 
on  Its  face  to  be  due  October  1, 1908,  be  paid ; 
that  he  made  another  tender  October  Slst  of 
Interest,  which  was  refused  for  the  same  rea- 
son; that  on  November  2,  1908,  respondent 
declared  the  contract  forfeited,  took  the  deed 
from  escrow  and  destroyed  It,  marked  the 
notes  void,  gave  notice  that  he  considered  the 
contract  terminated,  and  demanded  that  ap- 
pellant vacate  the  premises;  that  on  March 
2,  1909,  and  July  1,  1909,  appellant  tendered 
the  whole  amount  due,  principal  and  inter- 
est, but  respMideut  refused  to  accept  the 
same  or  convey  the  premises. 

Bespondent  filed  an  answer  and  cross-com- 
plaint admitting  the  execution  of  the  deed, 
notes,  and  agreement  and  the  placing  of  the 
same  in  escrow,  but  alleged  that  prior  to  the 
execution  of  the  escrow  agreement,  he  and 
appellant  entered  Into  an  oral  contract,  by 
the  terms  of  which  the  notes  were  to  be 
paid  when  they  became  due  as  shown  upon 
their  face,  namely,  October  1,  1908,  and  Oc- 
tober 1,  1909,  and  that  It  was  the  intention 
of  Itoth  parties  that  the  escrow  agreement 
should  so  provide,  but  that  the  scrivener 
who  wrote  the  agreement.  Inadvertently  and 
through  mistake,  failed  to  incorporate  the 
provisions  that  the  notes  should  be  paid  when 
they  matured  as  shown  upon  their  face,  but 
provided  Instead  that  both  of  them  be  paid 
on  or  before  October  1,  1909,  and  that  the 
parties,  through  a  mutual  mistake  as  to  the 
terms  of  the  Mrrltten  agreement  in  this  re- 
spect, signed  the  same.  Respondent  denied 
that  appellant  had  ever  made  any  tender  to 
him  of  the  interest  or  principal,  and  prayed 
judgment  that  the  agreement  be  reformed  to 
conform  to  the  true  intent  of  the  parties,  that 
appellant  be  declared  to  have  been  in  de- 
fault since  October  1,  190S,  and  that  all  sums 
paid  by  him  be  retained  as  damages. 

Appellant  answered  denying  the  material 
allegations  of  the  cross-complaint.  By  stipu- 
lation the  case  was  tried  before  the  Judge 
without  a  jury.  Findings  of  fact  and  con- 
clusions of  law  were  made,  and  Judgment 
was  thereupon  entered  in  favor  of  defendant, 
from  which  this  appeal  is  prosecuted. 

Appellant  contends  that  the  court  erred  in 
finding  that  the  real  agreement  was  oral,  and 
that,  through  the  mistake  pf  the  scrivener, 
the  written  agreement  was  made  to  provide 


for  both  notes  to  be  due  on  or  before  Octo- 
ber 1,  1909,  instead  of  one  being  due  Octo- 
ber 1,  1908,  and  the  other  October  1, 1909,  and 
that  this  escrow  agreement  was  signed  by 
both  parties  under  the  mutual  mistake  that 
it  embodied  the  terms  of  the  oral  contract. 
Appellant  testified  that  there  was  no  oral 
understanding  that  one  note  be  paid  October 
1,  1908,  but  that  both  parties,  at  the  time 
they  signed  the  written  agreement  and  put  it 
in  escrow,  understood  that  both  notes  were 
due  October  1,  1909.  On  the  other  band,  re- 
spondent and  bis  son  testified,  and  to  some 
extent  they  were  corroborated  by  the  witness. 
Watkins,  a  real  estate  broker,  that  there  was 
an  oral  agreement  with  appellant  that  one 
note  be  paid  October  1,  1906,  and  that  the  es- 
crow agreement  was  to  be  drawn  to  that  ef- 
fect, and  resiwndent  testified  that  he  had  al- 
ways understood  that  one  note  was  due  a 
year  before  the  other,  and  that  he  had 
thought  the  written  escrow  agreement  so 
provided.  Respondent  and  his  son  testified 
that  a  few  days  prior  to  October  1,  1908,  ap- 
pellant met  respondent  and  inquired  what  he 
would  do  If  the  note  was  not  paid,  that  be 
did  not  consent  to  an  extension  of  time,  and 
that  on  this  occasion  no  tender  was  made. 
This  evidence  tends  to  show  that  appellant 
himself  believed  the  written  agreement  pro- 
vided that  one  note  was  due  October  1,  1908. 
Moreover,  according  to  the  terms  of  the  writ- 
ten agreement,  no  interest  was  due  in  Oc- 
tober, 1908,  and  appellant's  tender  during 
that  month  has  a  tendency  to  show  that  he 
understood  the  agreement  to  be  that  one  of 
the  notes  was  due.  This  is  a  circumstance 
which  tends  to  corroborate  respondent's  tes- 
timony. 

[1]  It  is  a  well-established  rule  of  law  that 
parol  evidence  is  admissible  for  the  purpose 
of  showing  that,  by  reason  of  a  mistake,  a 
written  instruuient  does  not  truly  express 
the  intention  of  the  parties.  17  Cyc.  702,  and 
cases  cited  in  notes  84  and  85.  "A  mistake 
of  the  scrivener  whereby  he  fails  to  carry  out 
the  agreement  of  the  parties  may  be  correct- 
ed." 34  Cyc.  915,  and  cases  .cited  in  note  82 ; 
Panhandle  Lumber  Co.  v.  Bancour,  24  Idaho, 
603,  135  Pac.  558. 

[S]  Appellant  ccmtends  that  the  evidence 
was  InsufBclent  to  warrant  the  findings  of 
the  court  that  there  was  an  oral  understand- 
ing and  a  mistake  tn  reducing  the  same  to 
writing,  and  cites  some  authorities,  among 
which  Is  that  of  Houser  v.  Austin,  2  Idaho, 
204,  10  Pac.  37,  to  the  eftect  that  before  re- 
lief can  be  obtained  in  the  reformation  of  a 
written  contract,  signed  through  mistake,  the 
evidence  must  be  such  as  to  leave  no  reason- 
able doubt  in  the  mind  of  the  court  as  to 
what  the  mistake  was,  the  real  Intention, 
and  that  the  mistake  was  mutual.  Houser 
V.  Austin,  supra,  Is,  in  eftect,  overruled  in 
case  of  Panhandle  Lumber  Co.  v.  Rancour, 
supra,  wherein  the  court,  In  construing  sec- 
tion 4824,  Bev.  Codes,  In  substance,  said  that 
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wbere  witnesses  bare  appeared  before  tbe 
trial  court  and  testifled,  tbe  findings  and 
Judgment,  upon  conflicting  evidence,  will  not 
be  disturbed  if  tbere  la  substantial  proof  to 
support  tbem. 

Xbe  testimony  in  tbls  case,  as  to  tbe  oral 
agreement  between  tbe  parties  and  as  to  a 
mistake  having  been  made  in  reducing  It  to 
writing,  is  conflicting,  but  wben  tbe  rule  an- 
nounced in  Panbandle  Lumber  Ca  v.  Ran- 
cour, supra,  wbich  is  the  settled  law  of  this 
state  upon  the  subject,  is  applied  to  the  evi- 
dence submitted  upon  tliat  point,  we  find  the 
proof  to  be  sufficient  to  sustain  tbe  findings 
of  the  trial  court  to  the  effect  that  tbe  par> 
ties  did  orally  agree  that  tbe  purchase  price 
should  be  paid  according  to  the  terma  of  tbe 
promissory  notes  placed  in  escrow,  and  that, 
through  mistake  of  the  scrivener,  tbe  writ- 
ten contract  of  escrow  did  not  contain  the 
true  agreement  No  doubt  the  trial  court  had 
In  mind  and  was  governed  by  tbe  rule  that 
evidence  of  mutual  mistake  must  be  clear, 
convincing,  and  satisfactory. 

The  trial  court  found  as  a  fact  that  appel- 
lant made  no  tender  on  March  2,  1909,  or  at 
any  other  time,  to  pay  either  principal  or  In- 
terest, except  the  interest  payment  in  April, 
1908,  and  a  deposit  in  tbe  bank  cm  account  of 
interest  made  October  Slst  of  tbe  same  year, 
which  latter  was  returned  to  him  by  direc- 
tion of  respondent.  This  finding  is  assigned 
as  error.  There  was  some  testimony  tending 
to  show  that  purchasers  were  found  who 
were  ready,  willing,  and  able  to  buy  the 
property  and  to  pay  the  amount  due  to  re- 
spondent, but  neltlier  offer  amounted  to  a 
tender.  That  such  offers  were  actually  made 
was  disputed,  and,  at  most,  it  constituted' a 
conflict  in  tbe  testimony,  and  the  evidence 
upon  this  point  Is  ample  to  sustain  tbe  find- 
ings. 

[4]  In  his  brief  appellant  insists  that  be- 
cause, on  April  24,  1908,  respondent  accepted 
Interest  due  April  Sth,  he  waived  time  as  be- 
ing of  the  essence  of  the  contract  We  bold, 
however,  tliat  be  waived  it  in  regard  only  to 
tills  payment,  but  not  as  to  future  payments. 
Tbe  authoritl^  cited  by  appellant  in  this  re- 
spect are  to  the  effect  that  where  time  is 
agreed  to  be  of  the  essence  of  a  contract,  but 
that  both  parties  have,  by  their  course  of  ac- 
tion, waived  a  promi)t  performance,  or  wbere 
one  party  has  permitted  tbe  other,  for  a  long 
time,  to  become  slack  in  his  performance,  be 
cannot  suddenly  change  his  course  of  action 
after  thus  lulling  tbe  other  into  a  sense  of 
security  and  declare  a  forfeiture  without  no- 
tice first  that  if  the  other  does  not  promptly 
perform,  tbe  forfeiture  will  be  declared. 

In  this  case  appellant,  though  be  did  not 
make  tbe  interest  payment  on  the  very  day 
it  was  due,  made  it  in  a  reasonable  time,  and 
respondent  had  not  so  acted  as  to  give  Mm 
the  impression  that  be  did  not  consider  time 
to  be  of  tbe  essence  of  the  contract    39  Cyc. 


1395,  and  cases  dted  in  note  82 ;  Prairie  Dev. 
Co.,  Ltd.,  V.  Lelberg,  15  Idabo,  379.  98  Pac. 
616. 

[2]  It  is  contended  by  appellant  that  no  de- 
mand for  reformation  was  made  before  suit 
and  that  such  demand  is  necessary.  That 
contention  cannot  be  sustained  in  this  case. 
Wbere  the  suit  to  reform  is  incidental  to  an- 
other action,  no  prior  demand  need  be  made. 
34  Cyc.  944;  Jolmson  v.  Sherwood,  34  Ind. 
App.  490,  73  N,  E).  180;  Citizens'  Nat  Bank  v, 
Judy,  146  Ind.  322,  43  N.  EX  259;  Earl  v.  Van 
Natta,  29  Ind.  App.  632,  64  N.  EX  901 ;  Daniel- 
son  V.  Neal,  164  CaL  748,  130  Pac.  716. 
Wbere  a  party's  conduct  plainly  shows  that 
a  demand  would  be  refused,  none  need  be 
made,  for  tbe  reason  that  tbe  law  will  not 
require  an  idle  act  to  be  done.  Sutherland  v. 
Green,  142  Pac.  636,  49  Mont  379. 

[3]  It  is  insisted  that,  as  a  condition  pre- 
cedent to  the  reformation  of  tbe  contract,  ap- 
pelladt  must  be  placed  in  statu  quo  by  the 
return  to  blm  of  the  Initial  payment  he  made 
upon  tbe  land,  together  with  interest  col- 
lected from  him  upon  deferred  payments,  and 
appellant  cites  a  number  of  cases  in  support 
of  this  contention,  which,  however,  are  not 
in  point,  but  apply  to  cases  where  the  plain- 
tiff has  received  from  the  other  party  some 
benefit  to  wbich  he  would  not  be  entitled  un- 
der tbe  instrument  as  reformed.  Keeley  v. 
Sayles,  217  lU.  589,  75  N.  E.  567.  * 

Appellant  relies  upon  a  number  of  assign- 
ments of  error  which  are  not  discussed  here- 
in, for  tbe  reason  we  deem  tbem  to  be  Imma- 
terial in  view  of  the  conclusion  reached  that 
the  action  of  the  trial  court  in  reforming  the 
written  contract  of  escrow  should  be  sustain- 
ed, and  that  its  finding  that  appellant  com- 
mitted a  breach  of  the  contract,  as  reformed, 
is  fully  supported  by  the  evidence. 

The  Judgment  appealed  from  is  affirmed. 
Costs  are  awarded  to  respondent 

BUDGE,  C.  J.,  and  RICE,  J.,  concur. 


AUSTIN  V.  BROWN  BROS.  CO. 

(Supreme  Court  of  Idaho.     March  7,  1917. 
Rehearing  Denied  April  14,  1917.) 

1.  Pleading  €=3l£t2— Adhissioit  by  Failure 
TO  Deny — Effect — Statute. 

Under  section  4201,  Rev.  Codes,  tbe  failure 
to  deny  a  written  instrument  contained  in  the 
answer  as  therein  required  admits  the  genuine- 
ness and  due  execution  of  such  instrument,  but 
the  plaintiff  is  not  precluded  thereby  from  tak- 
ing any  position  in  avoidance  of  the  contract 
wliich  18  not  inconsistent  with  the  admission  of 
its  genuineness  and  due  execution. 

[Ed.    Note.— For    other   cases,   see   Pleading, 
Cent  Dig.  «§  387,  388.] 

2.  Sales  "S^eZ— Instbuction  —  Sefahable 

OONTEACT. 

Where  three  persons  gave  individual  orders 
complete  in  themselves  for  nursery  stock  to  an 
agent  of  a  nursery  company,  and  thereupon,  at 
the  suggestion  of  the  agent,  tbe  three  orders 
were  combined  in  one  and  signed  by  one  of  the 
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three,  held,  that  under  the  facts  of  this  case  the 
combined  order  became  a  separable  contract 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dl«.  K  171-179.] 

3.  S-ALEs    «=»405— Coira«A.or— BBKAcn— Dam- 

AOES. 

Where  a  contract  for  the  sale  of  fruit  trees, 
prepared  by  the  seller  to  be  signed  by  the  buyer, 
contains  a  provision  that  "any  sto<^  which  does 
not  prove  to  be  true  to  name  as  labeled  is  to 
be  replaced  free  or  purcha8e_  price  refunded," 
such  contract  contains  an  implied  coadition 
precedent,  requiring  a  substantial  performance 
by  the  swler,  for  the  breach  of  which  the  buyer 
is  entitled  to  compensatory  damages,  and  the 
foregoing  provision  of  the  contract  applies  only 
to  such  mistakes  as  are  liable  to  occur  in  the 
substantial  performance  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Out. 
Kg.  gS  1147-1156.] 

4.  CoNTBACTS  <S=!»323(2)— Evidence— I NSTRDO- 

TI0N8. 

Where  by  the  undisputed  testimony  there  is 
clearly  a  substantial  failure  of  performance  on 
the  part  of  one  of  the  parties  to  the  con- 
tract, it  is  the  duty  of  the  court  so  to  4edare 
as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1546.] 

5.  Appeal  and  Error  ®=»10e8(l)— Revebsal 
— Ekroseous  Inbtbuctions. 

A  judgment  will  not  be  reversed,  where  it 
appears  that  the  jury  took  cognizance  only  of 
matters  proper  for  their  consideration,  even 
though  the  jury  was  erroneously  instructed. 

[EkU  Note.— For  other  cases,  see  Appeal  and 
Error,  Cwit  Dig.  i  4226 :  Trial,  Cent.  Dig.  g  475.] 

B.  Affxai.  and  Ebbob  9=>104S(2)— Evidemob 
«=354&— DiBOBETioN  OF  Tbial  Coubt— Com- 
petenot  of  Expebts. 
Qualification  of  witnesses  to  testify  as  ex- 

gerts  most  be  determined  in  the  first  instance 
y  the  trial  court;  and,  unless  it  is  apimrent 
that  the  trial  court  was  in  error  in  permitting 
a  witness  to  testify  as  an  expert,  the  judgment 
will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4140;  Evidence,  Cent  Dig. 
§2363.] 

7.  Appeal  and   Ebbob   «=>1066— Tbiai.  4=> 
250— Inoteuctions— Issues— Habmless    Eb- 
bob. 
An  instruction  should  not  be  given  unless 
founded  on  the  issues  in  the  case  or  evidence 
received  at  the  trial.     But  where,  by_  examina- 
tion of  instructions  given  in  the  trial,  it  ap- 
pears that  the  giving  of  such  instruction  did  not 
result  in  any  substantial  injury  to  appellant, 
the  judgment  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Trial,  Cent  Dig.  H 
584-586,  596.] 

Appeal  from  District  Court,  Twin  Falls 
County;   Cbas.  O.  Stockslager,  Judge. 

Action  by  James  S.  Austin  against  the 
Brown  Bro&  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Longley  &  Walters,  of  Twin  Falls,  for  ap- 
pellant Babcock  &  Graham  and  E.  M. 
Wolfe,  all  of  Twin  Falls,  tor  respondent 

RICE,  J.  In  June,  1905,  the  plaintiff  and 
respondent  executed  an  order  to  the  defend- 
ant and  appellant  to  furnisli  him  with  500 
apple  trees,  together  with  45  pear,  cherry, 
peach,  and  plum  trees,  the  variety  of  trees 


to  be  furnished  and  the  prices  to  be  paid 
therefor  being  fully  set  out.  At  the  same 
time  and  place,  respondent's  brother  and 
brother-in-law  executed  orders  for  various 
amounts  of  nursery  stock,  the  exact  nnmber 
of  trees  ordered  by  them  being  not  material 
In  this  case.  Upon  the  execution  of  these  or- 
ders it  was  suggested  by  appellant's  agent 
tbat  for  convenience  in  shipping  and  In  bay- 
ing the  trees  a  combined  order  shonld  be 
made  and  the  three  orders  shipped  in  one. 
The  combined  order  was  thereupon  prepared 
and  iSgned  by  respondent.  The  combined  or- 
der differed  from  the  original  order  executed 
by  the  respondent,  in  that  it  contained  the 
following  provision  which  the  original  order 
did  not  contain: 

"Any  stock  which  does  not  prove  to  be  true 
to  same  as  labeled  is  to  be  replaced  free  or 

Surchase  price  refunded ;    and  ail  stock  to  b« 
elivered  m  a  thrifty  and  healthy  condition." 

The  trees  were  delivered  at  Twin  Falls  In 
the  spring  of  190C.  They  were  taken  to  the 
premises  of  the  respondent,  and  there  divided 
among  the  three  parties,  each  taking  the 
trees  that  he  had  ordered.  The  trees  arrived 
labeled  so  as  to  indicate  the  variety  and 
nnmber  of  trees.  Respondent  planted  his 
trees  In  the  spring  of  1906  on  his  premises, 
consisting  of  a  40-acre  subdlvlalcHi,  and  cared 
for  them  until  about  April,  1010,  when  he 
discovered  that  a  large  part  of  the  trees  so 
planted  and  cared  for  by  him  were  not  true 
to  name.  Among  the  600  trees  ordered  by 
him  were  300  Jonathan  and  130  Rome  Beauty 
trees.  No  Jonathan  or  Rome  Beauty  trees 
were  received,  but  Instead  the  trees  proved 
to.  be  Wolfe  River,  Peewaukees,  and  an  un- 
known variety.  Respondent  brought  suit 
against  the  appellant  to  recover  damages 
suffered  as  a  result  of  the  breach  of  the  con- 
tract The  case  was  tried  to  a  jury,  and  a 
verdict  was  rendered  In  favor  of  respondent 
in  the  sum  of  $1,500. 

The  appellant  assigns  26  i3peclficatl<ms  of 
error  as  ground  for  reversing  the  judgment, 
but  relies  principally  upon  those  hereinafter 
con.sldered. 

[1]  Appellant  in  its  answer  set  out  a  copy 
of  the  combined  order,  claiming  that  said  or- 
der constituted  the  contract  between  the  par- 
ties. At  the  beginning  of  the  trial  the  court, 
over  the  objection  of  appellant,  permitted  re- 
spondent to  Introduce  bis  Individual  order. 
The  specific  objection  was  that  the  order  was 
not  the  same  as  the  order  signed  by  the  re- 
spondent In  this  action,  as  set  forth  In  the 
answer;  and.  Inasmuch  as  there  was  no  de- 
nial of  the  order  as  required  by  the  statute, 
it  was  admitted  to  have  been  the  order  made 
by  the  defendant  Section  4201,  Rev.  Codes, 
reads  as  follows: 

"When  the  defense  to  an  action  is  founded  on 
a  written  instrument  and  a  copy  thereof  is  con- 
tained in  the  answer,  or  is  annexed  thereto^  the 
genuineness  and  due  execution  of  such  instru- 
ment are  deemed  admitted,  unless  the  plaintiff 
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file  with  the  derk,  wlthiii  ten  days  after  re- 
ceiving a  cop7  of  the  answer,  aa  amdavit  deny- 
ing the  same,  and  serve  a  copy  there<^  on  the 
defendant." 

It  Is  admitted  that  no  affidavit  denying 
the  combined  order  was  filed  or  served  on 
appellant.  The  genuineness  and  dne  execu- 
tion of  the  contract  alleged  in  the  answer 
was  therefore  admitted. 

In  the  case  of  Cox  v.  Stage  Co.,  1  Idaho, 
376,  this  court  held  that  due  execution  of  an 
Instrument  of  writing  goes  to  the  manner 
and  form  of  its  execution  by  persons  compe- 
tent to  execute  It  according  to  the  laws  and 
cnstonis  of  the  country  where  executed.  'Xbe 
genuineness  of  an  Instrument  in  writing  goes 
to  the  question  of  its  having  been  an  act 
of  the  party.  Just  aa  represented ;  or,  in  oth- 
er words,  that  the  signature  Is  not  spnrions, 
and  that  nothing  has  been  added  to  or  taken 
from  it,-  which  would  lay  the  party  signing 
or  changing  the  instrument  liable  for  for- 
gery. 

It  does  not  follow  that,  by  admitting  the 
genuineness  and  due  execution  of  the  in- 
strument pleaded  in  the  answer,  the  respond- 
ent admitted  that  such  instrument  was  the 
contract  between  the  parties,  nor  was  the 
respondent  precluded  thereby  from  taking 
any  other  position  in  avoidance  of  the  ef- 
fect of  the  contract  which  Is  not  Inconsistent 
with  the  admission  of  its  genuineness  and 
due  execution.  Cox  v.  Stage  Co.,  supra ; 
S&irtln  V.  Dowd,  8  Idaho,  453,  69  Pac.  276: 
Moore  v.  Copp,  119  Cal.  420,  51  Pac.  6.30; 
Brtwks  T.  Johnson,  122  Cal.  5C9,  55  Pac.  423. 

[2, 3]  The  individual  order  and  the  com- 
bined order  are  parts  of  one  transaction,  and 
should  be  considered  together,  but  the  plain- 
tiff could  not  be  relieved  of  any  obligation 
or  provision  c<Hitalned  in  the  J<4iit  order, 
which  was  the  last  one  signed.  The  differ- 
ence between  them  is  material  only  in  view 
of  the  fact  that  the  combined  order  contained 
the  provision,  quoted  above,  which  was  not 
In  the  individual  order. 

In  the  case  of  Sonford  v.  Brown  Bros., 
134  Aw>-.  Dlv.  652,  119  N.  T.  Supp.  333,  a 
contract  for  nursery  stock  containing  this 
provIslMi  was  ooustrued.  In  considering  the 
contract  that  court  laid  down  the  three  fol- 
lowing prcqxNslticHis: 

First.  Where  a  contract  fOr  the  sale  of 
fruit  trees  is  prepared  by  the  seller  to  be 
signed  by  the  buyer,  any  uncertainty  or  am- 
biguity therein  la  to  be  resolved  in  favor  of 
the  buyer. 

Second.  That  snch  a  contract  for  the  sale 
of  nursery  stock  contained  an  implied  condi- 
tl<ni  precedent,  requiring  a  substantial  per- 
formance by  the  seller,  for  breach  of  which 
the  buyer  was  entitled  to  recover  compensa- 
tory damages. 

TUrd.  That  the  provision  of  the  contract 
quoted  above  applied  only  to  such  mistakes 
as  were  liaUe  to  occur  In  the  substantial  per- 
formance of  the  ccHitract,  and  unless  there 
was  a  gnbatantlal  performance,  the  plaintiff's 
1MP.-7 


recovery  tor  breach  was  not  limited  to  the 
price  of  the  trees  not  delivered. 

In  view  of  the  foregoing  construction  of 
this  contract,  which  appears  to  be  correct,  it 
was  necessary  to  determine  whetlier  or  not 
there  had  been  a  substantial  compliance  with 
the  contract  by  the  appellant,  for  if  It  failed 
substantially  to  fulfill  Its  contract,  the  rale 
of  damages  in  the  case  of  breach  of  the  in- 
dividual order  and  the  combination  order 
would  be  the  same. 

It  seems  that  the  trial  court  attentpted  to 
submit  to  the  Jury  the  question  as  to  sub- 
stantial compliance  v^lth  the  order  upon  the 
part  of  appellant  by  giving  the  f<41owing 
instruction: 

"The  jury  are  instructed  that  if  you  find  from 
the  evidence  that  the  defendant  company  failed 
to  substantially  jrerform  its  contract  by  de- 
livering to  the  plaintiff  the  trees  that  were  or- 
dered or  trees  of  a  quality  and  variety  equally 
as  good  as  those  ordered,  tnen  your  verdict  must 
be  for  the  plaintiff.,  By  substantial  performance 
is  meant  not  a  strict  hteral  performance  of  the 
contract  by  delivering  the  exact  number  of  each 
variety  and  kind  of  trees,  but  a  rensonable 
compliance  with  the  contract  as  to  varieties, 
with  such  mistakes  as  were  liable  to  occur,  con- 
sidering the  size  of  the  order  and  delivery." 

The  appellant  contends  that  this  instruc- 
tion Is  faulty,  in  that  it  does  not  inform  the 
Jury  of  their  duty  in  case  they  found  there 
was  a  substantial  conH>Uanoe,  and  might  be 
construed  by  the  jury  as  tantamount  to  an 
instruction  that  there  was  not  a  substantial 
compliance.  We  think,  however,  that  the 
lnstructi(»,  under  the  facts  of  this  case,  did 
not  operate  to  deprive  the  appellant  of  any 
substantial  right 

[4]  Ordinarily  the  question  of  whether 
there  has  been  a  substantial  confpliance  with 
a  contract  is  a  question  to  be  submitted  to 
the  jury,  but  under  certain  circumstances  the 
court  should  declare  as  a  matter  of  law  that 
there  has  been  a  failure  of  substantial  per- 
formance. In  the  case  of  Pressy  v.  McCor- 
nack,  235  Pa.  443,  84  Atl.  427,  the  court  said: 

'"Riere  must  in  every  case  be  substantial  per- 
formance of  the  contract,  and  unless  there  be 
substantial  compliance,  there  can  be  no  recov- 
ery ;  but,  whether  there  has  been  substantial 
performance  depends  upon  the  character  of  the 
changes  or  alterations  complained  of,  that  is  to 
say,  do  they  materially  affect  the  completed 
structure  and  were  they  in  good  faith  honestly 
intended  to  fulfill  the  contract?  Whether  the 
party  acted  in  good  faith,  and  whether  the  de- 
partures were  material,  are  generallv  questions 
for  the  jury.  Truesdale  v.  Watts,  12  Pa.  73 ; 
Pallman  v.  Smith,'  135  Pa.  188  [19  AtL  881] ; 
Co^rove  v.  Cummings,  190  Pa.  525  [42  Atl. 
8S1J.  This  is  alwavs  true  if  the  facts  relating 
to  the  good  faith  of  the  plaintiff  and  the  mate- 
riality of  the  changes  or  alterations  are  in  dis- 
pute. On  the  other  hand,  if  the  undisputed 
testimony  shows  a  substantial  variance,  not  au- 
thorized by  the  owner,  and  made  wiuoat  his 
knowledge  or  assmt,  it  is  the  duty  of  the  court 
to  so  declare  as  a  matter  of  law.  Harris  v. 
Sharpies,  202  Pa.  243  [61  Atl.  966,  68  li.  R.  A. 
214].'' 

In  construing  building  contracts  the  New 
York  courts  have  held  that  where  there  is 
clearly  a  substantial  failure  of  performance 
on  the  pert  of  the  contractor  it  is  th^  duty 
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of  the  coort  so  to  dedare  aa  a  matter  of  law. 
Gompert  v.  Healy,  148  App.  Dlr.  19S,  133  N. 
T.  Snnp.  688;  Eetdium  t.  Henrlngton,  18  Tf. 
T.  Sxipp.  428;i  GlaciuB  t.  Blade,  67  N.  Y.  663 ; 
Spenoe  t.  Ham,  163  N.  X.  220,  57  N.  B.  412, 
51  L.  R.  A  238. 

Tbe  reasoning  of  the  court  In  the  San- 
ford  Oaae,  snpra,  may  be  considered  In 
relation  to  the  question  of  performance.  In 
that  case  the  conrt  aald: 

"It  may  safely  be  affirmed  that  no  man  in 
his  senses  would  purchase  3,600  peach  trees,  and 
anee  that  he  would  be  content  with  the  return 
of  the  purchase  price,  if  it  should  turn  out,  aft- 
er three  or  foor  years  of  culture,  that  they  were 
substantiaUy  all  worthless,  and  not  what  he  or- 
dered." 

Tike  appellant  had  knowledge  of  the  por- 
tion of  the  combined  order  that  was  Intended 
for  the  respondent  Hie  combined  order  and 
shipment  was  made  at  the  request  of  appe- 
lant, and  presumably  C<x  Its  0(Miyaileno& 
The  combined  order,  therefore,  was  separa- 
ble, and  It  is  proper  to  consider  the  indlrldu- 
al  order  In  determining  the  question  of  sub- 
stantial compliance  on  the  part  of  appellant 
Wilson  Case  Lumber  Co.  ▼.  Mountain  Um- 
ber Co.  (D.  C.)  202  Fed.  306. 

The  testimony  is  undisputed  that  of  tbe  300 
Jonathan  and  130  Rome  Beauty  trees  order- 
ed, none  were  delivered,  and  that  only  70  at 
the  600  apple  trees  ordered  were  true  to 
name.  No  camjAalnt  was  made  as  to  the  de- 
livery of  the  pear,  cherry,  peach,  or  plum 
trees.  In  view  of  the  foregoing  facts,  there 
was  not  a  substantial  compliance  with  the 
contract  on  the  part  of  tbe  appellant  No  er- 
ror was  committed,  therefore,  in  tbe  intro- 
duction of  the  individual  contract  In  evi- 
dence. 

The  second  error  asstgned  by  appeliant  is 
that  the  court  admitted  evidence  upon  an  er- 
roneous theory  of  the  measure  of  damages. 
It  seenfi  to  be  the  theory  of  appellant  that 
the  damage  must  be  limited  to  the  land  ac- 
tually occupied  by  the  orchard,  the  error  as- 
signed being  the  admission  of  evidence  as  to 
the  damage  to  the  40  acres  upon  which  the 
orchard,  which  occupied  7.77  acres,  was 
planted. 

In  the  same  connectl(«  the  appellant  com- 
plains that  the  court  In  instructing  tbe  Jury 
adopted  the  same  erroneous  view  as  to  the 
proper  measure  of  damages.  Tbe  court  in- 
structed the  Jury  as  follows: 

"The  jury   are  instructed  that  the  dama^ 

?ilaintiff  is  entitled  to  in  this  case,  if  you  find 
rom  the  evidence  that  he  is  entitled  to  any, 
is  the  difference  in  the  reasonable  cash  value 
of  the  40  acres  in  question  at  the  time  that  the 
plaintiff  discovered  that  the  said  fruit  trees 
were  not  true  to  name,  or  at  such  time  as  he, 
the  plaintiff,  by  the  exercise  of  ordinary  care 
and  attention  might  have  discovered  that  fact, 
with  the  trees  true  to  name,  and  the  reasonable 
cadi  value  of  the  same  40  acres  of  land  at  the 
same  time  with  the  fruit  trees  thereon  as  they 
actually  existed,  that  is,  with  the  trees  not  true 
to  name,  if  you  so  find  from  the  evidence,  to- 
gether with  interest  on  said  sum  at  7  per  cent 


> Reported  in  tuU  In  tbe  New  Tork  Supplement; 
reported  as  a  memorandum  decision  without  opin- 
ion In  6t  Hun,  836. 


per  ananm  from  tbe  commencement  of  this  ac- 
tion, to  wit,  August  27,  1912.  In  other  words, 
the  measure  of  damages  is  the  value  that  would 
have  been  added  to  the  premises,  at  the  time 
of  the  discovery  of  the  mistake  by  the  plaintiff, 
or  at  such  time  as  he,  the  plaintiff,  by  the  ex- 
ercise of  ordinary  care  and  attention  might 
have  discovered  that  fact,  if  tbe  trees  had  been 
of  the  varieties  as  ordered  by  the  plaintiff." 

In  this  case,  however,  special  questions 
were  submitted  to  the  Jury,  which  questi(»i8 
and  their  answers  are  as  follows: 

(1)  What  do  yon  find  the  value  of  the  acreage 
embraced  within  such  orchard  to  have  been  had 
the  trees  been  planted  as  contained  in  the  order 
and  the  contract  of  the  jdaintiff,  such  value  to 
he  determined  on  or  about  AprU,  1810? 

We  find  the  value  of  the  ten  acres  to  have 
been  on  the  above  date.  $3,900.00. 

D.  P.  Albee,  Foreman. 

(2)  What  do  you  find  tbe  value  of  the  acreage 
embraced  in  the  orchard  to  have  been  on  or 
about  April,  1910,  in  the  condition  in, which  it 
was  at  such  time? 

We  find  the  value  of  the  ten  acres,  including 
the  improvements,  to  have  been  $2,400.00. 

D.  P.  Albee,  Foreman. 

The  general  verdict  of  the  Jury  was  for 
the  plaintiff  in  the  sum  of  $1,600. 

It  thus  appears  that  the  Jury  took  Into 
consideration  only  the  10  acres  upon  which 
the  orchard  was  planted  in  arriving  at  tb^r 
verdict  The  appellant  cannot  complain  that 
the  Jury  considered  the  10-acre  tract  Instead 
of  tbe  7.77  acres  upon  which  it  claims  tbe 
trees  were  actually  planted.  The  2.23  acres 
making  up  the  10  acres  were  occupied  by  tbe 
dwelling  house  and  buUdlngs  of  respondent, 
and  were  so  situated  that  manifestly  It  would 
be  impracticable  to  consider  the  7.77  acres 
alone.  Conceding  appellant's  theory  to  be 
correct.  It  was  not  injured  by  tbe  evidence  re- 
ceived or  instruction  given. 

[6]  In  this  state  a  Judgment  will  not  be  re- 
versed where  it  appears  that  the  Jury  took 
cognizance  only  of  matters  proper  for  their 
consideration,  even  though  erroneously  in- 
structed. Tarr  t.  Short  Une,  14  Idaho,  102, 
83  Pac.  957, 125  Am.  St.  Rep.  161. 

Tbe  appellant  also  assigns  as  error  tbe  ac- 
tion of  the  court  in  admitting  evidence,  over 
objections,  as  to  the  value  of  Improvements 
upon  the  40  acres  aside  from  the  ordiard. 
As  the  value  of  the  improvements  was  the 
same  whether  the  trees  in  the  orchard  were 
true  to  name  or  otherwise,  we  think  tbe  ad- 
mission of  the  testimony  was  harmless. 

[I]  Aniellant  assigns  as  error  the  admis- 
sion of  answers  to  certain  hypothetical  qaes- 
Uons  propounded  to  witnesses,  on  tbe  ground 
that  the  questions  did  not  Include  all  ele- 
ments proven  in  tbe  case,  and  which  neces- 
sarily should  have  been  Included  before  tbe 
questions  could  be  properly  answered.  Subse- 
quently, however,  the  omitted  elements  were 
supplied,  in  substance,  and  the  erroneous  ad- 
mission of  the  answers  was  thereby  cured. 

Appellant  also  complains  that  two  witness- 
es were  permitted  to  give  (pinion  testimony 
wltbout  showing  proper  qualifications  as  ex- 
perts.    In  the  case  of  Carscallen  t.  Coenr 
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d'Alene  Co.,  15  Idabo,  444,  96  Paa  622,  16 
Ann.  Caa.  544,  this  court  said: 

"No  very  nice  distinction  has  ever  been  drawn 
or  fixed  rule  established  by  which  a  trial  judge 
shall  determine  the  exact  amount  of  knowledge, 
experience,  and  skill  a  so-called  expert  shall 
have  before  i>ermitting  him  to  testify  before 
the  jnry.  That  question  most  be  determined  in 
the  first  instance  by  Uie  court  •  *  •  After 
the  evidence  is  in,  its  weight  and  credibility  is 
to  be  judged  solely  by  the  juij,  and  they  will 
give  it  such  weight  as  they  think  it  is  entitled 
to,  and,  indeed,  if  it  tuns  counter  to  their  con- 
victions of  truth  in  the  exercise  of  their  own 
knowledge  and  judgment,  they  may  disregard 
it  entirely." 

It  does  not  appear.  In  view  of  the  fore- 
going expressltm,  that  error  was  committed  In 
permitting  tbe  witnesses  to  testify  as  ex- 
perts. 

[7]  Appellant  also  assigns  as  error  the  In- 
struction of  tbe  conrt,  quoted  above,  to  the 
eftect  that  the  jury  might  give  plaintiff  In- 
terest from  the  date  of  the  commencement  of 
tbe  action.  This  being  an  action  for  unllq- 
nldnted  damages,  tbe  Instruction  given  was 
erroneons  (Barrett  y.  No.  Pac  Ry.  Co.,  29 
Idaho,  139,  157  Pac  1016);'  but  in  view  of 
the  fact  that  the  answers  to  the  special  ques- 
tions  submitted  to  the  jury  show  that  this 
instmctlon  was  disregarded,  the  judgment 
will  not  be  reversed  on  account  of  such  error. 

The  appellant  also  assigns  as  error  the  giv- 
ing of  the  following  Instmctlon  to  the  jury: 

•TChe  jury  are  instructed  that  under  the  plead- 
ings in  this  case  it  stands  admitted  that  the 
defendant  company  is  a  foreign  corp(x«tian,  and 
that  it  failed  to  oomidy  with  the  statutes  of  the 
state  of  Idaho  in  regard  to  designating  an 
agent  in  this  state  upon  whom  service  of  sum- 
mons could  be  made  m  this  state;  and.  having 
thus  failed  to  do  so,  tbe  said  defendant  is  not 
entitled  to  urge  the  defense  of  the  statute  of 
limitations  in  this  case." 

At  the  opening  of  the  trial  tbe  court  bad 
denied  anpellant's  motion  to  amend  Its  an- 
swer, 80  as  to  plead  the  statute  of  llmlta- 
tiona.  The  Instruction  was  gratuitous.  In 
that  the  statute  of  limitations  was  not  In 
Issue,  nor  was  any  evidence  Introduced  by  the 
appellant  tending  to  show  that  the  cause  of 
action  was  barred  by  the  statute.  The  sec- 
ond paragraph  of  tbe  complaint  contained  the 
allegation  that  the  defendant  was  a  foreign 
corporatlMi,  and  that  during  aU  times  men- 
tioned In  the  complaint  it  had  been,  and  now 
is,  doing  and  carrying  on  business  within  the 
state,  and  that  it  had  n^lected  to  comply 
with  tbe  statiAory  requirements  with  refer- 
ence to  foreign  corporations  doing  business 
within  tbe  state.  Tbls  allegation  is  express- 
ly admitted  by  tbe  answer.  Tbe  Instruction, 
therefore,  correctly  stated  the  law,  If  tbe 
question  Involved  had  been  an  Issue  In  the 
case.  The  Instruction  should  not  have  been 
given ;  but,  in  view  of  tbe  other  instructions 
given  by  the  court,  it  Is  apparent  that  no 
substantial  injni7  was  done  to  the  appellant. 

All  specifications  of  error  on  the  part  of 
a^)ellant  have  been  examined,  but  It  appears 
that  tbe  errors  committed  by  tbe  trial  court 


resulted  in  no  substantial  Injury  to  appel- 
lant 

The  judgment  of  tbe  lower  conrt  will  be  af- 
firmed.   Costs  awarded  to  respondent. 

BUDGB,  a  J.,  and  MOBOAN,  J.,  concur. 


GOODING  HIGHWAY  DIST.  OF  GOODING 

COUNTY  V.  IDAHO  IBB.  CO., 

Limited. 

(Supreme  Court  of  Idaho.     March  24,  1917.) 

1.  Public   Lands  «=»64  — Hiohwats— Ao- 

CSFT  AN  CO— ObDEK. 

Power  to  establish  highways  is  vested,  in- 
herently, in  the  Legislature  and  in  order  for  a 
board  of  county  commissioners  to  accept,  on  be- 
half of  the  state,  the  grant  of  right  of  way 
over  the  public  domain  expressed  in  section 
2477,  Rev.  St  U.  S.  COomp.  St  1913,  {  4919), 
or  to  lay  out  a  road  across  private  property, 
it  must  substantially  conform  to  the  state  law 
delegating  this  power  to  it  and  prescribing  the 
manner  in  which  it  may  be  exercised.  A  mere 
order,  made  and  entered  of  record  by  the  board, 
declaring  certain  section  lines  to  be  public  high- 
ways, is  not  a  substantial  compliance  with  the 
law. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {S  222-225.] 

2.  DsAiNS  9=956 — Watebs  and  Wateb  Cours- 
es  9=3244 — OONBTBUCnON    OF   HiGHWAT — 

Bbidoks. 
The  owner  of  a  ditch  or  canal  constructed 
across  an  established  highway  must  provide  a 
bridge,  at  tbe  point  of  intersection,  for  the 
use  and  benefit  of  the  public ;  but  if  the  ditch 
or  canal  is  constructed  prior  to  the  establish- 
ment of  the  road  which  Intersects  it,  the  ex- 
pense of  building  the  bridge  must  be  borne  by 
the  county  or  highway  district  to  which  the 
road  belongs. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  f  61;  Waters  and  Water  Courses,  Cent. 
Dig.  i  809.] 

Budge,  O.  J.,  dissenting  in  part 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  Chas.  O.  Stockslager,  Judge. 

Suit  by  the  Gooding  Highway  District  of 
Gooding  County,  State  of  Idaho,  against  tbe 
Idaho  Irrigation  Company,  to  recover  tbe  cost 
of  construction  of  bridges  over  defendant's 
canal.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

A.  F.  Jamesb  of  Gooding,  tor  appellant.  N. 
M.  Bulck,  On;>enheIm  &  Hodgin,  and  V.  P. 
Coffin,  all  of  Boise,  and  E.  A.  Walters,  of 
Twin  Falls,  for  respondent. 


MORGAN,  J.  Appellant  Instituted  this  ac- 
tion pursuant  to  section  3310,  Rev.  Codes,  to 
recover  the  cost  of  ccmstructlon  of  certain 
bridges  built  across  Irrigation  ditohes  and 
canals  of  respondent  That  section  makes 
It  the  duty  of  tbe  owner  of  a  ditch  or  canal 
to  build  substantial  bridges  at  all  places 
where  it  crosses  county  or  state  roads,  or  any 
road  k^t  open  and  used  by  tbe  people  of  a 
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neig^borbood  for  Uielr  conrenlence  and  bene- 
fit, and  provides  that  In  case  the  owner  neg- 
lects or  refuses  so  to  do,  the  board  of  county 
commissioners  of  the  proper  county  shall, 
after  ten  days'  notice,  proceed  to  construct 
the  same,  and  shall  colle<!t  the  cost  thereof, 
together  with  costs  of  suit 

It  appears  from  the  amended  complaint 
that  on  January  12, 1909,  the  board  of  county 
commissioners  of  Lincoln  county,  by  order  en- 
tered of  recM'd,  declared  all  section  Unas 
within  certain  townships  In  that  county  to  be 
public  highways;  that  appellant  was  organ- 
ized as  a  highway  district  on  June  20,  1911, 
and  succeeded  to  the  ownership  of  the  roads 
laid  out  and  constructed  within  its  territory; 
thereafter  Gooding  county  was  created  from 
a  portion  of  Lincoln  county  and  the  town- 
ships in  question  were  included  therein ;  that, 
prior  to  the  creation  of  the  highway  district 
and  during  the  latter  part  of  the  year  1909 
and  early  In  1910,  respondent  constructed 
ditches  and  canals  across  certain  section  lines 
wittdn  the  aforesaid  townships,  and  that  be- 
tween September  1,  1911,  and  December  1, 
1912,  after  the  ditches  and  canals  had  been 
constructed  and  put  to  use,  appellant,  while 
building  and  repairing  highways  along  these 
lines,  constructed  16  bridges,  at  points  where 
they  intersected  the  ditches  and  canals,  at  an 
aggregate  cost  of  $1,220;  that  at  least  15 
days  prior  to  building  the  bridges  appellant 
gave  notice  to  respondent  to  construct  them, 
but  by  reason  of  Its  refusal  to  do  so  appel- 
lant was  obliged  to  and  did  build  the  bridges 
at  its  own  cost  and  expense;  that  all  the 
land  adjacent  to  the  section  lines  above  men- 
tioned, prior  to  January  12,  1909,  the  date  of 
the  order  of  the  board  of  county  commis- 
sioners, was  public  land  of  the  United  States, 
and  had  been  filed  upon  as  "Carey  Act"  land, 
and  was  reclaimed  and  watered  by  the  irriga- 
tion system  of  respondent ;  that  the  contract 
between  the  state  of  Idaho  and  respondent, 
which  provides  for  the  construction  of  the 
system  and  for  watering  the  land,  ccxitalns 
the  following  section: 

"Sec.  16.  Htpftwoy*.— Entries  of  land  are  un- 
derstood to  be  made  subject  to  a  riglit  of  way 
without  compensation  to  the  entryman  for  roads 
upon  all  section  lines  and  also  upon  all  half 
section  lines  which  may  be  designated  by  the 
board  of  county  commissioners,  as  may  be  pro- 
vided by  law." 

Respondent  demurred  to  the  amended  com- 
plaint The  demurrer  was  sustained,  and, 
upon  appellant's  refusal  to  further  plead. 
Judgment  of  dismissal  was  entered,  from 
which  this  appeal  Is  prosecuted. 

[1]  Section  2477,  Rev.  Stats.  U.  S.  (Comp. 
St  1913,  S  4919)  provides': 

"The  right  of  way  for  the  construction  of 
highways  over  public  lands,  not  reserved  for 
public  uses,  is  hereby  granted." 

It  is  appellant's  contention  that  In  view  of 
this  act  of  Congress,  which  grants  a  free  right 
of  way  tor  roads  across  the  public  domain 
and  in  view  of  section  16,  heretofore  quoted, 
of  the  contract  between  the  State  and  re- 


spondent reserving  the  right  to  lay  out  high- 
ways along  the  section  lines  here  under  con- 
sideration, no  other  action  than  that  taken  by 
the  board  of  county  commissioners  was  nec- 
essary to  establish  legal  highways  thereon.  In 
support  of  this  contention  the  following  cases 
are  cited  for  our  consideration:  Schwerdtle 
V.  Placer  Co.,  108  Cal.  589,  41  Pac.  448;  ThoU 
V.  Koles,  65  Kan.  802,  70  Pac.  881 ;  Wallowa 
Co.  V.  Wade,  43  Or.  253,  72  Pac.  793;  Wal- 
bridge  v.  Bd.  of  Com'rs- Russell  Co.,  74  Kan. 
341,  86  Paa  473 ;  Bd.  Co.  Com'rs  Oowley  Co. 
V.  Johnson,  76  Kan.  65,  90  Pac.  805;  Moly- 
neux  V.  Grimes,  78  Kan.  830,  98  Pac.  278; 
Mills  V.  Glasscock,  26  Okl.  123,  110  Pac.  377; 
Wells  V.  Pennington  Co.,  2  S.  D.  1,  48  N.  W. 
305,  39  Am.  St  Rep.  758. 

These  authorities  decide  that  where  the 
state  Legislature  declares  certain  section  lines 
on  the  public  domain  to  be  highways,  such 
Unes  are  thenceforth  highways  on  the  theory 
that  such  a  declaration  Is  an  acceptance  of 
the  grant  made  by  the  government,  where  no 
private  rights  have  tljeretofore  Intervened, 
and  that  where  the  sttatutes  of  the  state  have 
provided  for  laying  out  highways  by  action 
of  the  board  of  county  commlssloaers  or 
where  a  right  of  way  has  been  acquired  by 
prescription  such  action  by  the  board,  in  the 
taianner  provided  by  law,  or  iiser  for  the 
prescribed  period,  is  as  complete  an  accept- 
ance of  the  government  grant  as  if  the  I-ieg- 
islature  Itself  had  acted  directly. 

In  order  that  an  act  of  a  board  of  county 
commissioners  in  laying  out  a  highway  be 
valid,  whether  It  be  upon  the  public  domain 
or  over  private  property,  the  board  mu0t  con- 
form, substantially,  to  the  law  giving  it  such 
authority,  because  the  power  to  establish 
highways  rests,  inherently,  in  the  Legisla- 
ture and  not  in  the  board,  and  the  right  may 
be  exercised  only  in  such  manner  as  the  leg- 
islature prescribes.  Gorman  ▼.  Go.  Commis- 
sioners, 1  Idaho,  553;  Prothero  t.  Co.  Com- 
missioners, 22  Idaho,  598,  127  Pac.  176. 

Section  916  et  seq.,  Rev.  Codes,  prescribing 
tbB  methods  to  be  followed  by  boards  of  coun- 
ty commissioners  in  laying  out  highways, 
were  in  force  in  1909,  at  the  time  of  the  ac- 
tion of  the  board  which  is  relied  upcm  by  ap- 
pellant in  this  case.  These  sections,  at  that 
time  and  prior  to  the  amendment  of  the  law 
upon  that  subject,  provided  for  the  filing  of 
a  petition  by  a  certain  number  of  residents  of 
the  road  district  in  which  the  proposed  high- 
way was  to  be  built;  that  the  petition  must 
describe  the  route,  state  the  estimated  cost, 
and  the  necessity  and  advantages  of  the  pro- 
posed road.  It  was  necessary  that  a  bond  ac- 
company the  petition  to  secure  the  payment, 
if  It  was  denied,  of  the  costs  of  the  proceed- 
ing; viewers  must  be  appointed  whose  duty 
it  was  to  make  a  report  upon  the  t&cta  alleg- 
ed in  the  petition,  and  a  time  must  be  fi.xed 
at  which  those  in  favor  of  and  those  opposed 
to  the  establishment  of  the  highway  might 
be  heard. 
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Api>ellant  Insists  ttuit  by  secttcm  16  of  the 
contra(!t  between  tbe  state  and  respondent  all 
{>roceeding8,  sutii  as  tbe  petition  and  bear- 
big,  appointment  of  viewers,  etc.,  were  waiv- 
ed, and  that  consent  was  granted  for  the  es- 
tablishment of  these  highways.  Section  934, 
B«v.  Codes,  was  as  follows: 

"Public  roads  may  be  established  without  the 
appointment  of  viewers,  provided  the  written 
consent  of  all  the  owners  of  the  land  to  be  used 
for  that  purpose  be  first  filed  with  the  board 
of  county  commissioners ;  and  if  it  is  shown  to 
the  satisfaction  of  the  county  board  that  the 
proposed  road  is  of  sufficient  public  importance 
to  be  opened  and  worked  by  the  public,  they 
shall  make  an  order  establishing  the  same,  from 
which  time  only,  shall  it  be  regarded  as  a  pub- 
lic road." 

Assuming  that  respondent  could  and  did 
give  the  consent  contemplated  by  that  sec- 
tion and  that  viewers  were  unnecessary, 
yet  the  board  must  comply  with  the  other 
provisions  of  the  law.  Respondent  Is  not 
shown  by  the  amended  complaint  to  have 
Valved  (even  though  It  conld  have  done  so) 
the  presentation  of  a  petition  signed  by  tbe 
requisite  number  of  residents  of  the  dis- 
trict, notice  of  bearing,  or  tbe  trial  of  the 
question  of  the  sufficiency  of  public  Importr 
ance  of  the  highways^  aitd  the  amended 
complaint  does  not  show  that  these  steps, 
necessary  to  Invest  tbe  board  with  Jurisdic- 
tion, were  takoi. 

The  most  favorable  construction  to  appel- 
lant of  which  section  16  of  the  contract  is 
susceptible  Is  that  respondent  consented,  for 
itself  and  for  future  entrymen,  not  to  the 
laying  out  of  highways,  nor  that  they  would 
be  of  advantage  or  importance,  but  only  that 
U  tbe  board  of  county  commissioners,  after 
proper  petition  and  hearing  thereon,  should 
decide  that  highways  were  necessary  and  of 
sufficient  public  Importance  to  justify  the 
expense  of  their  establishment  and  mainte- 
nance and  should  otherwise  proceed  "as 
provided  by  law"  In  designating,  establish- 
ing, and  laying  them  out,  no  compensation 
wonld  be  exacted  for  necessary  land  talcen 
for  that  purpose  along  section  and  half  sec- 
tion Unea 

[2]  The  owner  of  a  ditch  or  canal  con- 
structed across  an  established  highway  must 
provide  a  bridge,  at  the  point  of  intersection, 
for  the  use  and  benefit  of  the  public,  but  if 
the  ditch  or  canal  Is  constructed  prior  to  the 
establishment  of  a  public  road  which  inter- 
sects It,  the  expense  of  building  the  bridge 
must  be  borne  by  tbe  county  or  highway  dis- 
trict to  which  the  road  belongs.  MacCam- 
meUy  r.  Pioneer  Irr.  District,  17  Idaho,  415, 
105  Pac.  1076;  Boise  City  v.  Boise  City  Ca- 
nal Co.,  Ifl  Idaho,  717,  116  Pac.  605;  City  of 
Twin  Falls  v.  Harlan,  27  Idaho,  769,  161 
Pac.  *L91. 

Tbe  amended  complaint  In  this  case  fails 
to  Bbow  that  the  board  of  county  commis- 
sioners complied  with  the  statutes  in  the 
matter  of  laying  out  and  establishing  tbe 


highways  in  queBlietf,'  and  since  it  oould  not, 
legally,  act  in  an  arbitrary,  manner  and  with- 
out  regard   to   the  wishes  of   those  whose 
property  was  taxable  for 'the  uMnstruction 
and  maintenance  of  the  sanfe, !(  follows  that 
the  order  relied  upon  by  appellant  does  not 
appear  from  the  amended  complaipt.-ttf- be 
valid;  that  tbe  facts  alleged  in  the  atnefiiled-, 
complaint  do   not  show   respond^^t   to.be*     . 
chargeable  with  the  cost  of  constructing  th'&  '.  • 
bridges,  and  the  demurrer  was  properly  sus-     -  •' 
talned.    Canyon  Co.  v.  Toole,  9  Idaho,  561, 
75  Pac.  609. 

The  Judgment  ai)pealed  from  is  affirmed. 
Costs  are  awarded  to  respondent. 

RIOB,  J.,  concurs. 

BTJDGB,  C.  J.  (concurring  in  part  and  dis- 
senting In  part).  With  respect  to  ttiat  por- 
tion of  tbe  opinion  which  holds  that,  "If  tbe 
ditch  or  canal  is  constructed  prior  to  the  es- 
tablishment of  a  public  highway  which  Inter- 
sects it,  tne  expense  of  building  the  bridge 
must  be  borne  by  the  county  or  highway 
district  to  which  the  road  belongs,"  I  concur. 
But  it  should  be  noted  that  the  previous  de- 
cisions of  this  court  (MacCammelly  v.  Ho- 
neer  Irr.  DIst,  17  Idaho,  415,  105  Pac.  1076 ; 
City  of  Twin  Falls  v.  Harlan,  27  Idaho,  760, 
151  Pac.  1191)  make  the  question  of  the  duty 
or  the  lack  of  duty  on  the  part  of  those  con- 
structing canals  to  bridge  them,  turn  upon 
the  question  of  whether  or  not  tbe  roads 
were  in  actual  use  or  were  actually  con- 
structed at  the  time  the  canals  were  built. 
Applying  that  test  to  this  case  the  demurrer 
should  be  sustained. 

I  am  unable  to  concur,  however.  In  that 
portion  of  the  opinion  wliich  holds  that  the 
board  of  county  commissioners  of  Linooln 
county  exceeded  its  authority  In  the  order 
of  January  12,  1900,  declaring  all  section 
lines  public  highways.  Section  2477,  Rev. 
Stat.  U.  8.,  grants  a  right  of  way  for  high- 
ways over  public  land.  The  Carey  Act  grant- 
ed certain  of  the  public  lands  of  the  United 
States  to  the  state  of  Idaho.  The  Legisla- 
ture accepted  the  conditions  of  the  Carey 
Act  Section  1613,  Bev.  Codes.  Subsectioa 
3  of  tbe  Carey  Act  (Act  Cong.  Aug.  IS,  1804, 
C.  301,  i  4,  28  Stat  422  [U.  S.  Oomp.  St  1913, 
I  4685])  provides: 

"Any  state  contracting  under  this  section  is 
hereby  authorized  to  make  all  necessary  con- 
tracts to  cause  the  said  lands  to  be  reclaimed." 

By  section  1613,  Kev.  Codes,  the  selection, 
management,  and  disposal  of  said  lands  is 
given  to  the  state  board  of  land  commission- 
ers. Section  16  of  the  contract  between  the 
state  of  Idaho  and  the  respondent  company, 
which  is  binding  not  only  on  said  company, 
but  upon  all  settlers  taking  up  land  there- 
under, provides: 

"Entries  of  land  are  understood  to  t>e  made 
subject  to  a  right  of  way  without  compensation 
to  the  entryman  for  roads  upon  all  section  lines 
and  also  upon  half  section  lines  whi^rmay  be    t 
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designated  by  the  hoafi- ^/Sodntj  commission- 
ers, as  may  be  provide  Iji  mw." 

This  would  sceta,  to  be  a  sufficient  accept- 
ance of  the^^nOf^.on  the  part  of  the  state, 
and  defines  'tji^  location  upon  which  roads 
may  ]>e  '(designated.  The  board  of  county 
conmifq^l^ers  of  the  county  In  question  en- 
^ef^.ah  order  declaring  all  section  lines  in 
,  question  to  be  pnbllc  highways. 
■  >  'in  my  opinion  the  proTisions  of  the  Ber. 
Codes,  8  dl6  et  seq.,  were  evidently  intended 
to  restrict,  limit,  and  define  the  mode  of  «t- 
erclslng  the  right  of  eminent  domain;  that 
is,  the  right  of  the  county  to  take  private 
property  for  a  public  use.  Section  934,  Bev. 
Codes,  provides: 

"Public  roads  may  be  established  without  the 
appoiotment  of  viewers,  provided  the  written 
consent  of  all  the  owners  of  the  land  to  be  used 
for  that  pnnxise  be  first  filed  with  the  board  of 
county  cctamissioners ;  and  if  it  is  shown  to  the 
satismction  of  the  county  board  that  the  propos- 
ed road  is  of  sufBdent  public  importance  to  be 
opened  and  worked  by  the  public,  they  shall 
make  an  order  eetablishinK  the  same,  from  which 
time  only,  shall  it  be  regarded  as  a  public  road." 

If  I  understand  respondent's  contention 
correctly.  It  Is  that  notwithstanding  all  of 
the  land  in  question  was  taken  with  the 
right  of  way  on  section  and  half  section 
lines,  reserved,  and  therefore  the  consent  of 
the  owners  would  not  be  necessary,  that  the 
consent  In  some  manner  ought  to  be  filed 
with  the  board.  It  will  be  noticed,  however, 
that  the  written  consent  which  la  to  be  filed 
with  the  board  la  "of  all  the  owners  of  the 
land  to  be  used  for  that  purpose."  Here 
the  owners  of  the  land  in  question  owned  It 
subject  to  the  easement,  for  the  government 
had  granted  a  right  of  way  over  the  land, 
and  the  state  had  expressly  leserved  the 
rights  of  way  in  question,  so  that  there  are 
no  owners  within  the  meaning  of  this  section 
who  need  be  consulted.  .It  is  a  fundamental 
principle  of  law  that  no  one  is  required, 
much  less  a  public  officer  or  public  board,  to 
do  a  vain  and  us^ess  thing,  and  to  require 
the  filing  of  a  written  consent  where  no  writ- 
ten consent  is  necessary,  and  where  there  is 
no  one  to  either  consent  or  dissent,  would 
avail  nothing. 

The  question  of  whether  or  not  it  is  shown 
to  the  satisfaction  of  the  county  board  that 
the  proposed  road  is  of  sufficient  public  im- 
portance is  a  question  addressed  solely  to  the 
sound  discretion  of  the  board,  and  the  fact 
that  the  board  made  an  order  which  is  duly 
and  regularly  entered  of  record,  designating 
certain  roads,  wonld  be  an  acceptance  of  the 
grant,  and  would  carry  with  it  the  presump- 
tion that  the  board  was  satisfied  that  the 
roads  were  of  sufficient  importance  and  nec- 
essary. 

I  am  of  the  opinion  that  the  proceedings 
of  the  board  were  perfectly  regular,  and  con- 
stituted a  valid  acceptance  of  the  grant,  but 
even  If  they  were  not,  I  think  the  board  had 
ample  authority  to  enter  the  order.  Street- 
er  V.  Stalnaker,  61  Neb.  205,  85  N.  W.  47. 


BIBST    STATE    BANK    OF    MOUNTAIN 

PABK  V.  SCHOOL  DI8T.  NO.  65,  THJj- 

BIAN  COUNTY.    (No.  87S4.) 

(Snprane  Court  of  Oklahoma.    March  6,  1017. 

Behearing  Denied  April  17,  1917.) 

(SvUahut  by  the  Court.) 

Judges  «=j>25(2)— Case-Made— Exte.vsion  of 
tlkb-^authobitt  of  judoe. 
A  district  judge,  who  has  been  assigned  by 
order  at  the  Ciiiet  Justice  to  hold  court  in  a 
county  outside  of  the  district  in  which  he  is 
elected,  has  no  authority,  after  the  expiration 
of  the  time  fixed  in  the  order  assigning  him  to 
hold  court  in  said  county,  to  grant  an  extension 
of  time  in  which  to  prepare  and  serve  case- 
made,  in  a  case  tried  before  him  while  lawfully 
holding  court  in  such  county. 

iSld.  Note.— For  other  cases,  see  Judges.  Cent. 
t.  K  100-104.] 

Brror  from  District  Court,  Tillman  Coun- 
ty; Cham  Jones,  Judge. 

Action  between  the  First  State  Bank  of 
Mountain  Park,  Okl.,  and  School  District  No. 
65,  Tillman  County,  Okl.  Judgment  for  the 
latter,  and  the  former  brings  error.  Appeal 
dismissed. 

S.  P.  Freeling,  Atty.  Gen.,  J.  I.  Howard. 
Asst  Atty.  Qen.,  and  O.  C.  Black,  of  Lewton. 
tor  plaintiff  in  error.  John  B.  Williams,  of 
Frederi<&,  for  defendant  in  error. 

HAKDY,  J.  On  December  29,  1916,  de- 
fendant in  error  filed  in  this  cause  motion  to 
dismiss  for  the  reason  that  the  case-made 
was  not  signed  and  settled  by  the  trial  Judge 
within  any  valid  extension  of  time  allowed 
by  law  or  by  the  court. 

This  case  was  tried  before  Hon.  Cham. 
Jones,  one  of  the  regularly  elected  district 
Judges  of  the  state,  who  had  been  assigned 
by  the  CHiief  Justice  of  the  Supreme  Court 
to  hold  court  In  Tillman  county,  one  of  the 
counties  of  the  Twenty-Fifth  Judicial  district. 
On  May  6,  1916,  motion  for  new  trial  was 
overruled,  and  plaintiff  in  error  given  90  days 
in  which  to  make  and  serve  case-made.  On 
August  3,  1916,  after  the  expiration  of  the 
time  fixed  in  the  order  assigning  him  to  hold 
court  in  said  county,  the  said  Judge  made  an 
order  granting  an  extension  of  60  days  from 
last-mentioned  date. 

In  Osborne  v.  Cliicago,  B.  I.  ft  P.  By.  Co., 
45  OkL  817,  147  Pac.  301,  it  was  held  that 
after  a  Judge  pro  tempore  had  ceased  to  sit 
as  a  court,  he  has  no  power  to  extend  the 
time  for  making  and  serving  case-made  in  an 
action  tried  before  him.  That  was  a  case 
tried  in  the  district  court  of  Grady  county 
before  B.  H.  Hudson,  the  regularly  elected 
district  Judge  of  the  Twenty-Fourth  Judicial 
district  who  bad  been  assigned  by  the  Chief 
Justice  to  hold  court  in  Grady  county,  in  the 
Fifteenth  Judicial  district  After  overtullng 
plaintiff's  motion  for  a  new  trial,  60  days 
was  granted  within  which  to  prepare  and 
serve  case-made.  The  case-made  was  not 
prepared  and  served  within  the  allowed  time. 


C=3For  other  cases  see  same  topic  and  KEY-NtlHBBR  in  all  Key-Numbered  Digests  and  Indraas^ 
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and  before  the  expiration  of  the  first  exten- 
slon  tbe  said  Judge  granted  another  exten- 
ston  of  60  days  from  the  time  theretofore 
granted.  Defendant  In  error  moved  to  dis- 
miss the  appeal  for  the  reason  that  the  judge 
pro  tempore  had  no  power  to  make  said  sec- 
ond order  of  extension  after  he  had  ceased 
to  sit  In  the  cause.  The  court  held  the  con- 
tention of  defendant  In  error  to  be  correct. 
Upon  the  above  authority,  this  cause  must 
be  and  Is  dismissed.    All  the  Justices  concur. 


KELLT  ▼.  BliACKWELL  et  ux.    (No.  6837.) 

(Supreme  Court  of  Oklahoma.    Jan.  80,  1917. 

Bdiearing  Denied  April  17,  1017.) 

(SvUalHU  by  the  Court.) 
EiXKOUTOBS    AND    Adhihjstkatobs    «=>152    — 

PuKCHASE  FRou  Heib— Becovbbt  Or  Pbicb. 
B.  qualified  as  administrator  of  J.,  a  deceas- 
ed Choctaw  minor,  and  thereafter  selected  his 
allotment,  which  descended  to  his  father  and 
mother  him  surviving  as  his  only  heirs  at  law. 
While  administrator,  they  conveyed  the  land  to 
B.,  who  sold  the  same  to  K.,  who  gave  back  to 
B.  his  promissory  note  in  part  payment  of  the 
purchase  money,  payable  npon  the  delivery  by 
B.  to  K.  of  an  abstract  showing  a  clear  title  in 
B.  There  were  no  debts  against  the  estate  of 
J. ;  the  land  was  unrestricted ;  the  deed  was 
for  an  adequate  consideration;  and  there  was 
no  fraud  In  the  transaction.  Held,  in  a  suit  by 
B.  against  K.,  to  enforce  payment  of  the  note, 
tbat  the  abstract  containing  said  deed  showed  a 
clear  title  in  B.,  and  that  he  was  entitled  to 
recover  on  the  note. 

[Ed-  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  |  S40.] 

Error  from  District  CJourt,  Jefferson  Coun- 
ty ;  Ftank  M.  Bailey,  Judge. 

Suit  by  A.  P.  Blackwell  and  L.  R.  Black- 
well,  his  wife,  against  E.  J.  Kelly.  Judgment 
for  plalntlfFs,  and  defendant  brings  error. 
Affirmed. 

Bridges  &  Vertrees,  of  Waurlka,  for  plain- 
tiff in  error.  Hatchett  &  Ferguson,  of  Du- 
rant,  for  defendants  in  error. 

TURNER,  J.  On  August  14,  1918,  A.  P. 
Blackwell  and  L.  R.  Blackwell,  his  wife,  de- 
fendants in  error,  sued  E.  J.  Kelly,  plaintiff 
in  error.  In  the  district  court  of  Jeffersm 
county  on  the  following  promissory  note: 
"$2920.00. 

"Wanrika,  Oklahoma,  January  22,  1910. 

"I,  E.  J.  Kelly,  of  Waurika,  Oklahoma,  here- 
by agree  to  pay  to  A  P.  Blackwell  of  Durant, 
Oklahoma,  the  sum  of  twenty-nine  hundred  and 
twenty  dollars  (S2920.00),  said  amount  to  be 
due  and  payable  thirty  days  after  abstract  is  fur- 
nished me  showing  a  clear  title  in  A.  P.  Black- 
well  to  certain  lands  in  Jefferson  county,  con- 
veyed by  A.  P.  Blackwell  and  wife  to  me  on  the 
20th  di^  of  January,  1910,  for  which  amount 
a  vendor's  lien  is  retained  for  the  payment  of 
same.  B.  J.  Kelly." 

For  answer,  after  a  general  denial,  Kelly 
specifically  d^ed  liability  on  the  note,  be- 
cause, he  said,  the  abstract  tendered  blm  by 
Blackwell  failed  to  show  in  him  a  clear  title 
to  the  land.    After  reply  filed,  the  cause  was 


tried  to  the  court  upon  an  agreed  statement 
of  facts,  the  material  parts  of  which  are: 

"4.  It  is  agreed  that  the  land  in  question  was 
allotted  to  Jim  Joel,  a  CSioctaw  minor  Indian; 
that  the  allotment  was  made  tm  the  27th  day  of 
October,  1905,  and  was  made  after  the  death  of 
the  said  Jim  Joel,  and  was  made  by  A  P.  Black- 
well  as  administrator  for  the  said  Jim  Joel,  and 
the  said  A.  P.  Blackwell  acting  as  administra- 
tor is  the  same  A.  P.  Blackwell  as  plaintiff  in 
this  action,  and  that  Jim  Joel,  allottee,  died  in- 
testate while  a  child  only  about  one  year  old, 
and  left  surviving  him  his  father  and  mother, 
Hampton  and  Silen  Joel,  and  no  brothers  or  sis- 
ters.   •    • 

"6.  That  on  December  20,  1905,  A.  P.  Black- 
well  purchased  the  land  in  question  from  Hamp- 
ton Joel  and  Silen  Joel,  father  and  mother  of 
Jim  Joel,  the  allottee;  that  the  said  A.  P.  Blad:- 
well  was  appointed  administrator  on  the  17th 
day  of  October,  1905,  for  the  purpose  of  selecting 
the  allotment,  and  that  he  irarchased  the  lands 
on  the  20th  day  of  December,  1006,  and  at  the 
time  of  purchase  he  had  not  been  discharged  as 
the  admuistrator,  and  that  the  purchase  was 
made  from  the  mother  and  father  direct.    *    *  " 

Fr«Nn  which  the  court  concluded  as  a  mat- 
ter of  law  that  plaintiffs  were  entitled  to  re- 
cover, and  rendered  and  entered  judgment 
accordingly,  to  reverse  which  defendant 
brings  the  case  here. 

It  Is  urged  by  defendant  that  the  deed 
from  Hampton  Joel  and  Silen  Joel,  father 
and  mother,  and  only  heirs  at  law  of  Jim 
Joel,  dated  December  20,  1906,  Is  void  be- 
cause, he  says,  the  same  was  made,  executed, 
and  delivered  by  them  to  Blackwell  as  the 
result  of  a  purchase  from  them  by  Black- 
well  while  undischarged  as  administrator  of 
Jim  Joel.  Not  so.  It  being  conceded  that 
there  were  no  debts  against  the  estate,  that 
the  land  was  tmrestrlcted,  and  that  there  was 
no  fraud  in  the  transaction  and  the  consider- 
ation was  adequate,  the  deed  was  good  and 
passed  the  title  of  the  father  and  mother — 
the  only  heirs  of  Jiin  Joel — to  Blackwell.  18 
Gyc.  849  lays  down  the  rule  thus: 

"While  the  purchase  by  an  executor  or  admin- 
istrator of  real  estate  of  his  decedent  or  any 
interest  therein  from  the  widow,  heirs,  devisees, 
or  others  in  interest  is  highly  disfavored,  the 
judicial  disposition  is  usually  to  do  no  more  tiian 
presume  strongly  against  the  validity  of  sach  a 
purchase  and  require  the  fiduciary  to  show  af- 
firmatively adequacy  of  consideration  and  the 
general  fairness  of  the  transaction,  and  if  the 
transaction  is  in  good  faith  and  without  fraud 
it  may  be  treated  as  a  similar  transaction  be- 
tween strangers  would  be." 

In  Haight  v.  Pearson,  11  Utah,  51,  S9  Pac. 
479,  the  facts  were  that  plalntlft  as  executor 
of  his  father's  estate  bought,  through  his  at- 
torney, from  a  brother,  another  one  of  the 
heirs  of  the  estate,  the  brother's  share  of  the 
father's  lands.  When  plaintiff  brought  suit 
against  his  attorney  to  recover  the  lands,  the 
attorney,  among  other  things,  pleaded  that: 

"The  plaintiff  was  incapable  of  purchasing 
an  interest  in  the  estate,  because  be  was  execu- 
tor. Being  incompetent  to  purchase  himself, 
he  could  not  have  another  purchase  in  trust  for 
him,  and  cannot  therefore  enforce  any  trust." 
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The  attorney  relied  upon  Oomp.  Laws  Utah 
1888,  8  4196,  p.  B13,  which  reads: 

"No  executor  •  •  •  must,  directly  or  In- 
directly, purchase  any  property  of  tiie  estate  be 
represents,  nor  must  be  interested  in  any  sale." 

He  also  relied  upon  the  rule  of  equity  to 
the  elfect  "that  contracts  In  which,  a  trustee 
both  buys  and  sells  to  himself  are  void."  But 
the  court  held  such  statute  and  rule  of  eq- 
uity had  nothing  to  do  with  the  case,  and 
that  plalntift  bad  a  right  to  recover,  and  in 
passing  said: 

"But  a  contract  to  parchase  the  interest  of  an 
heir  in  an  estate  by  an  executor  does  not  come 
within  the  letter  or  spirit  of  either  the  statute  or 
this  equitable  rule.  The  executor  has  no  author- 
ity, as  such,  to  sell  the  interest  of  an  heir  in 
the  estate.     Such  interest  is  not  in  any  sense 

Eroperty  of  the  estate ;  it  is  the  property  of  the 
eir,  and  he  alone  can  sell  it  Owing  to  the 
advantage  that  might  be  taken  of  heirs  by  ex- 
ecutors or  administrators,  if  we  were  called  up- 
on to  pass  upon  such  a  sale  where  the  heir  was 
claiming  that  he  had  been  overreached  or  wrong- 
edj  we  should  scrutinize  the  matter,  and,  if  un- 
fair in  its  terms,  would  not  hesitate  to  set  such 
contract  aside,  but  not  because  it  was  in  viola- 
tion of  the  statute  cited.  In  other  words,  these 
sales  by  an  heir  to  an  executor  are  not  within 
the  statute  at  all.  If  they  are  fair  in  them- 
selves, they  should  be  upheld  the  same  as  other 
contractJB." 

In  Barker  v.  Barker,  14  Wis.  142,  a  widow 
sued  for  partition  of  her  deceased  husband's 
estate,  claiming  to  be  the  owner  by  purchase 
of  the  portions  of  two  of  the  eight  heirs,  who 
answered,  together  with  the  other  six,  tliat 
the  purchase  was  made  with  funds  of  the  es- 
tate held  by  the  plaintift  as  administratrix, 
and  it  was  insisted  that  she  should  be  ad- 
Judged  by  the  court  to  hold  the  same  In  trust 
for  the  heirs,  which  the  court  proceeded  to  do 
as  to  the  lands  so  purchased,  but  as  to  lands 
purchased  not  with  the  trust  funds,  the  court 
held  the  deeds  conveyed  title,  and  in  the  syl- 
labus said: 

"An  administrator  la  not  a  trustee  fpr  the 
heirs,  of  the  real  property  of  the  estate  not  nec- 
essary to  be  sold  for  the  payment  of  debts,  and 
may  purchase  in  his  own  right,  with  his  own 
funds,  the  interest  of  any  of  the  heirs  in  such 
property." 

In  the  opinion  the  court  said: 

"In  our  former  decision  we  stated  that  we 
were  satisfied  from  the  evidence  that  no  actual 
fraud  was  practiced  by  the  widow  in  the  pur- 
chase of  those  shares,  by  which  the  sale  could 
be  set  aside.  We  will  now  add,  upon  a  further 
consideration  of  the  question,  that  we  are  sat- 
isfied that  she  did  not  stand  in  any  such  relation 
to  them  as  wonld  avoid  tho  sale  by  an  applica- 
tion of  the  law  concerning  the  purchase  of  the 
trust  estate  by  the  trustee  from  the  cestui  que 
trust.  Where  the  rule  is  applicable,  we  have 
adhered  to  it  strictly.  Oillett  v.  Oillett,  9  Wis. 
IM.  But  here  we  think  the  relation  of  trustee 
and  cestui  que  trust  with  respect  to  the  real  es- 
tate did  not  exist.  The  administratrix  had  no 
title  to  it,  but  it  descended  to  the  heirs.  True, 
it  was  liable,  if  necessary,  to  be  sold  to  pay  the 
debts  of  the  deceased,  by  virtue  of  a  statutory 
proceeding  for  that  purpose.  But  in  this  case 
the  necessity  authorizing  such  a  proceeding  did 
not  exist;  no  such  proceeding  was  had ;  and  the 
mere  possibility  of  it  in  case  the  necessity  had 
existed  does  not  make  the  administratrix  the 
trustee  of  the  heir,  and  incapacitate  her  from 
purchasing  his  interest  in  the  real  estate." 


In  Carter  et  al.  ▼.  Lee,  SI  Ind.  292,  the 
facts  were: 

"George  Cline  died,  seised  in  fee  of  the  pienif 
ises,  and  after  his  death  his  heirs  conveyed  the 
property  to  the  plaintiff  in  fee.  At  the  time  of 
Cline's  death,  the  property  was  in  possemion  of 
the  defendants  Thomas  Carter  and  Fisher,  as 
tenants  of  Cline  from  year  to  year.  Before  the 
commencement  of  this  action,  the  plaintiff  had 
put  an  end  to  the  tenancy  by  a  proper  notice 
to  quit.  The  plaintiff  was  the  administrator  of 
the  estate  of  George  Cline  at  the  time  he  took 
the  conveyance  from  his  heirs.  The  personal 
assets  of  the  estate  amounted  to  only  about 
$600,  while  Allen  Carter  had  a  claim  allowed 
against  it  amounting  to  nearly  ten  times  that 
amount.  If  on  these  facts  the  plaintiff  was  en- 
titled to  recover  as  against  Tliomas  Carter  and 
Fisher,  the  judgment  below  was  correct.  We 
are  of  opinion  that  on  the  facts  the  plaintiff  was 
entitled  to  recover.  The  land,  on  the  death  of 
Cline,  descended  to  his  heirs,  and  they  could 
convey  it,  subject  to  the  payment  of  debts.  The 
purchase  by  the  plaintiff,  while  he  was  adminis- 
trator, from  the  neirs,  may  have  been  voidable, 
but  we  do  not  decide  that  it  was  so.  He  took 
the  land,  however,  subject  to  the  claims  of  the 
creditors  of  the  estate.  The  purchase  was  clear- 
ly not  void,  if  voidable.  Had  the  debts  all  been 
paid,  or  should  they  yet  be  paid,  we  see  no  rea- 
son why  the  sale  should  not  stand,  in  the  ab- 
sence of  any  actual  fraud,  which  is  not  shown. 
If  the  sale  was  voidable,  it  could  only  be  avoid- 
ed by  parties  interested,  heirs  or  creditors.  The 
appellants  were  neither,  and  it  does  not  lie  with 
them  to  interpose  objections  to  the  sale." 

In  Ilerron  v.  Herron,  71  Iowa,  428,  32  N. 
W.  407,  the  facts  were  that  plaintiff  was  the 
father  and  defendant  the  widow  of  John  Her- 
ron, who  theretofore  died  intestate  and  with- 
out Issue  the  owner  of  the  real  estate  involv- 
ed. Some  time  after  his  death  plaintiff,  the 
father,  gave  to  a  son  powel:  of  attocBey  to 
sell  and  convey  his  Interest  in  the  real  estate, 
vihicb  he  did,  and  thereafter  the  father  came 
into  court  and  sued  to  set  aside  the  deed  on 
tl\e  ground  of  fraud.  But  the  court,  after  af- 
firming the  Judgment  of  the  trial  court  refus- 
ing to  set  it  aside,  said : 

"Defendant  had  been  appointed  administratrix 
of  the  estate  of  her  husband  before  the  <a'ansac- 
tion  in  question.  It  is  urged  that  her  position 
with  reference  to  the  estate  created  a  fiduciary 
relation  between  the  parties;  and,  as  she  ac- 
quired an  interest  in  the  property  of  the  estate 
in  the  transaction,  it  is  presumptively  fraudu- 
lent. But,  clearly,  this  position  is  not  tenable. 
Defendant  did  not  occupy  a  position  of  trust  or 
special  confidence  towards  plaintiff.  She  did  not 
deal  with  his  attorney  in  her  capacity  as  admin- 
istratrix of  the  estate.  On  the  death  of  John 
Herron,  the  real  estate  of  which  he  was  seised 
descended  in  equal  shares  to  plaintiff  and  de- 
fendant. Her  interest  in  the  property  was 
a  personal  interest  In  her  representative  ca- 
pacity she  had  no  interest  whatever.  It  was  a 
case  of  tenants  in  common  dealing  with  each 
other  with  reference  to  the  common  estate.  Nei- 
ther of  the  parties  was  charged  with  the  duty  of 
protecting  the  rights  or  guarding  the  Interest  of 
the  other  in  the  property.  They  stood  upon  an 
equality,  and  clearly  there  can  be  no  presump- 
tion of  unfairness  or  fraud  in  the  transaction." 

See,  also,  Taylor  v.  Taylor,  259  111.  524,  102 
N.  E.  1086 ;  Wright  v.  Arnold,  14  B.  Mon.  (Ky.) 
638,  61  Am.  Dec.  172;  State  ex  rel.  Jones  ▼. 
Jones,  53  Mo.  App.  207;  Golson  v.  Dunlap, 
73  Oal.  167,  14  Pac  676;  Matter  of  Ladrlch, 
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68  Htm,  396,  22  N.  T.  Supp.  978 ;  22  Cent.  X)lg. 
tit.  "Executors  and  Administrators,"  §  622. 

"We  are  therefore  of  opinion  that  the  deed 
complained  of  showed  a  clear  title  In  Black- 
well,  and  that  the  judgment  of  the  trial  court 
should  be  affirmed.    All  the  Justices  concur. 


MTTS  T.  PITTS.    (No.  7218.) 
(Supreme  Court  of  Oklahoma.    March  20, 1917.) 

(Syllalus  by  the  Court.) 

1.  BBOKXB8  ®=>56(3)t-Rioht  to  CoMinssion— 
Services. 

The  mere  introduction  to  the  owner  by  a 
broker  of  one  who  thereafter  purchases  the 
premises  does  not  entitle  the  broker  to  a  com- 
mission for  the  sale  of  the  premises,  where  the 
purchaser  has  already  seen  and  is  fully  advised 
as  to  the  property,  and  has  already  determined 
to  pnrcbase  uie  same. 

[Bd.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  i§  86-89.] 

2.  Bbokkbs  «=»56(3)— Right  to  Comtission— 
Sebvices. 

The  fact  that  a  broker  possesses  the  same 
surname  as  the  owner  of  the  premises,  and  by 
mistake  of  the  intending  purchaser  is  accidental- 
ly brought  into  contact  with  such  purchaser 
whom  he  never  saw  before,  where  the  broker 
does  nothing  further  than  to  direct  the  intend- 
ing purchaser  to .  the  true  owner,  after  an  un- 
successful attempt  to  make  a  sale,  who  thereaft- 
er negotiates  a  sale  of  the  property,  does  not 
entitle  the  broker  to  a  cotomission. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  H  86-89.] 

8.  Brokebs  ®=>86(4)  —  Action  tob  Commis- 
sion—Sitfpicierct   OP   Evidence— Pbocub- 
iMo  Cause. 
Evidence  examined,  and  held,  that  plaintiff 

was  neither  the  procuring  cause  of  the  sale  not 

the  efficient  agent  in  effecting  same,  and  was  not 

entitled  to  a  commission  therefor. 
[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 

Dig.  I  117.] 

Error  from  Superior  Court,  Muskogee 
County ;  F.  L.  McCain,  Judge. 

Suit  by  Bert  Pitts  against  S.  C.  Pitts. 
Judgment  for  plaintiff,  and  detendant  brings 
error.    Reversed. 

W.  P.  Z.  German,  of  Muskogee,  for  plaintiff 
in  error.  Bailey,  Wyand  &  Nelson  and  W. 
G.  Robertson,  all  of  Muskogee,  for  defendant 
In  error. 

HARDY,  J.  Bert  Pitts  sued  S.  0.  Pitts  in 
the  superior  court  of  Muskogee  county  to  re- 
cover certain  sums  alleged  to  be  due  him  as 
commission  for  serrlcea  In  connection  with 
the  sale  of  a  farm,  and  recovered  Judgment 
therefor,  and  this  appeal  Is  from  the  Judg- 
ment rendered  in  bis  favor.  The  parties  will 
be  referred  to  in  accordance  with  their  posi- 
tions in  the  trial  court. 

The  undisputed  facts  are  that  one  Oilstrap 
had  purchased  a  piece  of  land  near  Feather- 
stone,  and  after  looking  it  over  saw  the 
land  adjoining  it,  and  concluded  that  he 
wanted  to  purchase  it  as  an  addition  to  his 
farm.     After  inquiry  in  the  neighborhood, 


be  learned  that  it  belonged  to  a  man  at 
Muskogee  by  the  name  of  Pitts.  Thereafter 
he  went  to  Muskogee  for  the  purpose  of  see-, 
Ing  Pitts  with  reference  to  the  purchase  of 
said  land.  Upon  making  Inquiry  in  Musko- 
gee as  to  where  Pitts  could  be  found,  he  was 
directed  to  the  office  of  plaintiff,  where  he 
made  known  bis  mission.  Plaintiff  thereup- 
on undertook  to  sell  him  said  land,  but  fail- 
ed to  do  so.  Plaintiff  then  called  defendant' 
S.  O.  Pitta  over  the  telephone,  and  a  meeting 
between  defendant  and  Gllstrap  was  brought 
about  Negotiations  were  bad  between  de- 
fendant and  Oilstrap,  but  no  deal  was  con- 
summated. Thereafter  a  Mr.  TInch,  who  was 
engaged  in  the  loan  business,  having  learned 
that  Gllstrap  desired  to  buy  the  Pitts  farm, 
oonduded  that  if  he  could  bring  about  a 
trade  between  Pitts  and  Gllstrap  he  could 
make  a  loan  upon  said  property.  With  this 
object  in  view,  he  went  to  Stlgler  and  in- 
duced Oilstrap  to  come  to  Muskogee.  Having 
learned  that  Gllstrap  would  come  to  Mus- 
kogee, he  went  to  the  telephone  with  a  view 
of  calling  S.  C.  Pitts,  but  instead,  by  mis- 
take, called  Bert  Pitts  and  told  him  that  Gll- 
strap would  be  in  to  close  the  deal.  Plain- 
tiff thereupon  called  defendant  over  the  tele- 
phone, informing  him  of  that  fact  Oilstrap 
and  defendant  met  In  Tinch's  office,  and  final- 
ly closed  the  deal,  and  plaintiff,  learning  of 
the  sale,  demanded  a  commission  therefor. 

The  first  question  urged  is  that  plaintiff, 
having  declared  upon  an  express  contract, 
was  not  entitled  to  recover  on  a  quantum 
meruit.  The  evidence  failed  to  show  an  ex- 
press agreement  for  any  certain  sum,  but 
plaintiff  proved  what  would  be  a  reasonable 
commission  under  the  circumstances. 

In  King  et  al.  v.  Stevenson  et  al.,  29  Okl. 
29,  116  Pac.  183,  plaintiff,  who  was  a  real 
estate  agent,  brought  his  actl<m  for  commis- 
sions alleged  to  have  been  earned  on  the  sale 
of  land  and  relied  upon  a  special  contract. 
He  recovered  upon  quantum  meruit,  and  it 
was  lield  error  to  admit  evidence  establishing 
the  same  and  to  instruct  the  Jury  that  it 
might  return  a  verdict  for  such  sum  as  was 
customary  for  services  shown  to  have  been 
rendered.  In  the  present  case  no  objection 
was  made  to  the  introduction  of  this  evi- 
dence.   In  the  case  cited  it  Is  stated: 

"And  where  plaintiff  declares  upon  an  express 
contract,  he  must,  except  in  those  cases  where 
on  the  introduction  of  evidence  by  consent  a  de- 
parture is  permitted,  succeed  or  fail  upon  the 
issue  which  he  thus  tenders." 

By  falling  to  object  to  the  introduction 
of  this  evidence,  defendant  is  not  in  a  posi- 
tion to  urge  error  upon  its  admission. 

[1,  2]  The  court  should  have  instructed  a 
verdict  for  defendant.  The  mere  introduc- 
tion to  the  owner  by  a  broker  of  one  who 
thereafter  purchases  the  premises  does  not 
entitle  the  broker  to  a  commission  for  the 
sale  of  the  premises,  where  the  purchaser 
has  already  seen  and  Is  fully  advised  as  to 
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the  property,  and  has  already  determined 
to  purchase  the  same.  The  mere  acddeat 
that  the  broker  imssesses  the  same  surname 
as  the  owner  and  by  mistake  of  the  Intending 
purchaser  Is  accidentally  brought  In  con- 
tact with  such  purchaser  whom  he  never 
saw  before,  where  the  broker  does  nothing 
further  than  to  direct  the  Intending  purchas- 
er to  the  true  owner  after  an  unsuccessful 
attempt  to  make  a  sale,  who  thereafter  nego- 
tiates a  sale  of  the  property.  Is  not  sufficient 
to  entitle  the  broker  to  a  commission.  Be- 
fore the  broker  Is  entitled  to  a  commission, 
he  must  be  the  procuring  cause  of  the  sale 
and  to  be  the  procuring  cause  of  a  sale  the 
broker  must  first  call  the  purchaser's  atten- 
tion to  the  property,  and  start  negotiations, 
whidi  culminate  In  the  sale  thereof.  Wheel- 
an  et  al.  ▼.  Hunt,  37  Okl.  623,  133  Pac.  S2. 
In  Shapiro  v.  Shapiro,  117  App.  Dlv.  817, 
103  N.  Y.  Supp.  305,  Harnett  Shapiro  owned 
certain  property  which  was  for  sale.  A 
brokerage  firm  called  the  pT<^)erty  and  the 
price  to  the  attention  of  a  prospective  pur- 
chaser, who  made  a  memorandum,  including 
the  owner's  name  and  went  to  look  at  the 
houses.  Thereafter,  attempting  to  call  the 
owner  to  the  telephone,  by  mistake,  he  called 
up  another  Shapiro,  who  truthfully  admitted 
that  he  was  Mr.  Shapiro,  and  said  that  he 
knew  aboat  the  houses,  and  who  finally  made 
an  appointment  to  bring  the  intending  pur- 
chaser and  the  owner  into  personal  communi- 
cation. A  sale  was  finally  eftected  by  the 
owner,  and  the  broker  sued  for  commission. 
Other  brokers  claiming  a  right  to  the  com- 
mission, same  was  paid  Into  court,  and  the 
owner  was  relieved  by  order  of  interpleader, 
leaving  the  question  to  be  litigated  between 
the  rival  claimants  The  claim  of  Shapiro 
was  denied,  and  the  Judgment  was  affirmed. 
The  court  said: 

"If  the  buyers  were  In  fact  Michel  ft  Soott, 
tbey  were  in  possession  of  the  particulars,  knew 
the  name  of  the  owner,  and  were  actnally  seek- 
ing him,  when  the  accident  of  name  and  surname 
permitted  the  broker  Shapiro  to  get  wind  of  the 
project,  and  to  proffer  his  services,  which  were 
really  nothing  more  than  to  secure  what  direct 
telephonic  communication  might  have  brought  to 
pass,  if  the  right  Shapiro  had  been  foand  under 
the  wrong  Shapiro's  telephone  number." 

In  Lord  v.  United  States  Transp.  Co.,  143 
App.  Dlv.  487,  128  N.  T.  Supp.  451,  In  a 
similar  case,  it  was  said: 

"It  is  perfectly  clear  on  uncontroverted  evi- 
dence that  the  defendant  was  looking  for  a  ten- 
ant for  part  of  this  pier,  and  that  the  French 
Line  was  looking  for  this  particular  pier  before 
the  attention  of  the  plaintiff  was  drawn  to  the 
matter." 

In  reversing  the  case  the  court  said : 

"It  may  well  be,  as  indicated  by  the  testimony 
of  Gauchois,  that  the  plaintiff's  call  on  Oauchois 
expedited  their  coming  together;  but  it  was  inev- 
itable in  the  circumstances  that  they  would  meet 
with  respect  to  this  proposition,  even  had  the 
plaintiff  not  intervened  to  precipitate  it." 

Spotswood  V.  Morris,  12  Idaho,  360,  85 
Pac.  1094,  6  L.  R.  A.  (N.  S.)  665,  reaches  a 


like  ccmclusion  upon  a  similar  state  of  facts. 
In  that  ease  Mulhall  had  been  dealing  wltb 
Morris  for  the  lands  in  qnestlcHi,  and  was  en 
route-  to  see  it  and  Morris,  and  while  In 
Moscow,  Idaho,  happened  into  the  office  of 
Spotswood  &  Veach,  and  made  some  inquiry 
about  Denver  land  and  the  country  in  gener- 
al, and  Spotswood  suggested  tliat  he  give 
Mulhall  a  letter  of  Introduction  to  Morris,  the 
owner.  After  receiving  the  letter,  Mulhall 
proceeded  to  Lewlston,  and  met  Morris, 
and  presented  the  letter.  It  was  held  that 
under  this  state  of  facts,  Spotswood  &  Veach 
did  not  call  Mulhall's  at:tention  to  the  land, 
and  were  not  entitled  to  recovet.  In  passing 
upon  the  case  the  court  said: 

"He  had  concluded  to  go  and  inspect  said  land 
more  than  a  month  before  he  met  respondents, 
having  had  his  attention  called  to  it  by  B.  F. 
Morris,  and  had  proceeded  about  2,000  milaa  on 
his  way  to  see  the  land  before  he  accidentally, 
or  incidentally,  met  respondents.  Those  are  the 
undisputed  facts.  Respondents  were  informed 
by  Mulhall  that  he  was  on  his  way  to  see  said 
land.  The  giving  of  said  letter  of  introduction 
was  a  work  of  supererogation,  and  for  tlie  evi- 
dent purpose  of  laying  the  foundation  for  a  com- 
mission. The  respondents  had  no  more  right  to 
appropriate  as  their  own  a  purchaser  found  by 
appellants  than  appellants  had  to  appropriate 
one  found  by  rcspondentSjprovided  the  land  had 
been  listed  with  them.  There  must  be  a  little 
honor  between  real  estate  agents." 

[3]  Under  the  evidence  and  in  accordance 
with  the  rule  declared  In  the  foregoing  au- 
thorities, plaintiff  was  neither  the  procuring 
cause  of  this  sale  nor  the  efficient  agent  in 
eltecting  It  The  purchaser  obtained  hla  in- 
formation prior  to  seeing  plaintiff,  and  ac- 
cidentally entered  his  office  in  his  search  for 
the  defendant.  The  moving  and  procuring 
cause  of  this  sale  occurred  before  plaintiff 
knew  of  the  purchaser  or  of  his  desire  to  ac- 
quire the  property  and  the  plaintiff  had  no 
connecticoi  with  the  efficient  agency  tbaft 
brought  it  about,  and  the  sale  clearly  was 
not  a  result  of  hia  efforts. 

The  judgment  is  therefore  reversed.  All 
the  Justices  concur. 


THOMAS    V.    HU0DLESTON    et    al.     (No. 
8273.)* 

(Supreme  Court  of  Oklahoma.     Oct  10,  1916. 
Rehearing  Denied  April  10,  1917.) 

(Syllabu*  by  tk«  Oourt.) 

1.  Notice  <s=»2— Vendor  and  Fubohaseb  «=» 
•  227— Statote— "ACTUAL  Notice." 

"The  words  'actual  notice'  do  not  always 
mean  in  law  what  in  metaphysical  strictness 
they  import  They  more  often  mean  knowledge 
of  facts  and  circumstances  sufficiently  pertinent 
in  character  to  enable  reasonably  cautious  and 
prudent  persons  to  investigate  and  ascertain  as 
to  the  ultimate  facts.  One  who  purchases  land 
with  knowledge  of  such  facts  as  would  put  a 
prudent  man  upon  inquiry,  which  if  prosecuted 
with  ordinary  diligence  would  lead  to  actual 
notice  of  rights  claimed  adversely  to  his  ven; 
dor,  is  guilty  of  bad  faith  if  he  neglects  to  make 


«=>Por  other  casM  S6e  same  topic  and  KETY-NUUBER  is  all  Key-Numbered  DlgesU^d  Indezm 
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such  inquiry,  and  b  chargeable  vith  the  'ac- 
tual notice'  he  would  hare  received." 

{Bd.  Note.— For  other  cases,  see  Notice,  Cant. 
Dig.  }  2;  Vendor  and  Por<diaaer,  Cent.  Dig.  f 
474. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual  Notice.] 

2.  Notice  ®=>6 — Facts  Puttins  on  Inqtjibt. 
"Whatever  is  notice  enough  to  excite  atten- 
tion and  put  the  party  on  bis  guard  and  call  for 
inquiry  is  notice  of  everything  to  which  such 
inquiry  might  have  led.  When  a  person  had 
suJScient  information  to  lead  him  to  a  fact,  he 
shall  be  deemed  conversant  of  it."  ■ 

(Ed.  Note.— For  other  cases,  see  Notice,  Cent. 
Dig.  SI  4^7.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Okfuskee  Coun- 
ty ;  Geo.  W.  Crump,  Judge. 

AcClon  by  Elnora  Thomas,  n4e  EInora 
Bamett,  against  a  T.  Huddleston,  Scottie 
Uerrlford,  C.  H.  Dixon,  Porter  Grimes,  and 
T.  M.  Haynes  to  cancel  certain  conveyances 
as  clouds  upon  plaintlfTs  title,  in  which 
Dixon  and  Grimes  filed  a  cross-petition 
against  Herrlford  and  Haynes,  and 'in  which, 
after  the  death  of  defendant  Grimes,  the  ac- 
tion was  revived  by  his  widow,  heirs,  and 
administrator.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed,  with 
direction  to  enter  Judgment  In  favor  of  plain- 
tiff canceling  all  of  the  deeds  mentioned  in 
ber  petition  and  quieting  in  her  the  title  to 
the  land  Involved. 

Fred  M.  Carter,  of  Okmulgee,  for  plaintiff 
in  error.  Wm.  S.  Peters,  of  Boley,  and  J.  B. 
Patterson  and  C.  T.  Huddleston,  both  of 
Okemah,  for  defendants  in  error. 

BLEAKMORB,  C.  This  action  was  com- 
menced in  the  district  court  of  Okfuskee 
county  on  May  7,  1914,  by  EInora  Bamett, 
plaintiff,  against  C.  T.  Huddleston,  Scottie 
Herriford,  0.  H.  Dixon,  Porter  Grimes,  and 
T.  M.  Haynes,  defendants,  to  cancel  certain 
conveyances  as  clouds  upon  her  title  to  the 
land  therein  described,  etc.  Huddleston  an- 
swered, denying  possession  and  disclaiming 
any  interest  in  the  land.  Haynes  answered 
likewise.  Dickson  and  Grimes  answered  sep- 
arately, denying  generally  the  allegations  of 
the  petition,  admitting  the  purchase  of  cer- 
tain portions  of  the  lands  involved  from  Scot- 
tie  Herriford,  and  by  way  of  cross-petition 
against  her  and  T.  M.  Haynes,  Scottie  Herri- 
ford answered,  and  she  with  defendant 
Haynes  also  answered  the  cross-petitions. 
Pending  its  disposition  in  the  court  below, 
defendant  Grimes  died,  and  the  action  was 
revived;  his  widow,  heirs,  and  administra- 
tor being  nmde  parties.  There  was  trial  to 
the  court  resulting  in  judgment  for  defend- 
ants, from  which  plaintiff  has  appealed. 

The  lands  involved,  160  acres,  constitute 
the  allotment  of  the  plaintiff,  EInora  Bar- 
nett,  a  citizen  of  the  Creek  Nation,  who  ar- 
rived at  her  majority,  as  shown  by  the  en- 
rollment records  of  the  Commissioner  to  the 


Five  Civilized  Tribes,  on  January  16,  1912. 
On  November  15,  1911,  pursuant  to  an  order 
of  sale  in  a  proceeding  In  the  county  court  of 
Okfuskee  county,  120  acres  of  the  lands  al- 
lotted to  the  plaintiff  were  sold  by  her 
guardian  in  separate  parcels,  80  acres  to 
Polly  Barnett,  her  stepmother,  and  40  acres 
to  one  D.  J.  Turner,  for  $2,400  and  $1,040 
cash  respectively.  On  December  2,  1911, 
these  sales  were  confirmed  by  order  of  court, 
and  the  guardian  executed  deeds  to  such 
purchasers.  On  the  same  day,  D.  J.  Turner 
without  consideration  executed  to  Polly 
Bamett  a  conveyance  of  the  lands  described 
in  the  guardian's  deed  to  him.  Such  convey- 
ances were  shortly  thereafter  recorded  in 
the  office  of  the  register  of  deeds  of  Okfuskee 
county.  No  part  of  the  consideration  recited 
in  the  return  of  sale,  order  of  confirmation, 
and  the  guardian's  deed  was  ever  paid. 

In  May,  1912,  Polly  Bamett  approached 
one  Iiake  Moore  to  borrow  money,  to  be  se- 
cured by  a  mortgage  on  said  120  acres. 
Whereui)on,  at  the  Instance  of  Moore,  he  and 
Polly  Bamett  and  her  husband,  James 
Bamett,  the  father  of  plaintiff,  sought  the 
opinion  of  the  defendant  Huddleston,  an  at- 
torney at  law,  as  to  the  validity  of  the  title 
of  Polly  Bamett  to  such  lands.  Huddleston 
advised  them  that  the  guardianship  proceed- 
ings were  irregular,  and  that  to  clear  the  title 
the  land  should  be  resold  upon  proceeding 
in  the  county  court,  and  that  it  would  be  best 
that  Polly  Bamett  execute  a  quitclaim  deed 
thereof  to  Moore,  and  also  that  the  plain- 
tiff, who  it  was  claimed  would  soon  thereafter 
become  of  age,  execute  a  deed  of  conveyance 
describing  said  lands  to  Moore.  Accordingly, 
on  May  6,  1912,  a  deed  was  executed  by  the 
plaintiff  to  Lake  Moore  describing  her  entire 
allotment  of  160  acres,  for  the  recited  con- 
sideration of  $1,000.  No  part  of  such  con- 
sideration was  paid,  nor  was  it  contemplated 
by  the  parties  that  it  should  ever  be  paid. 
On  the  same  day,  there  was  filed  in  the 
guardianship  proceedings  in  the  county  court 
a  petition  signed  by  Morris  Bamett,  purport- 
ing to  act  as  the  guardian  of  plaintiff  for 
the  sale  of  her  entire  160  acres  allotment; 
and  on  May  IS,  1912,  in  said  guardianship 
proceedings  an  order  was  made  authoriztng 
the  sale  thereof. 

On  May  29,  1912,  Polly  Bamett  executed 
her  deed  describing  said  160  acres  of  land  to 
Lake  Moore.  No  consideration  i)assed  to  her 
for  this  conveyance. 

On  June  3,  1912,  In  said  guardianship  pro- 
ceeding there  was  filed  a  return  of  sale  by 
the  guardian  showing  the  sale  of  said  160 
acres  to  Lake  Moore  for  the  sum  of  $1,000. 

On  July  8, 1912,  the  county  court  confirmed 
the  sale  of  said  land,  it  being  recited  in  the 
order  that  the  guardian  appeared  by  his  at- 
torneys, Huddleston  &  Hockensmlth,  and 
that  C.  T.  Huddleston  raised  the  former  bid 
to  the  sum  of  $2,000. 
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On  July  17, 1912,  Lake  Moore,  without  con- 
sideration, executed  his  quitclaim  deed  de- 
scribing said  land  to  C.  T.  Huddleston. 

On  August  12,  1912,  Morris  Barnett,  the 
purported  guardian  of  the  plaintUT,  who  had 
refused  to  execute  a  deed  to  Huddleston 
pursuant  to  the  order  of  the  county  court 
of  July  8th,  confirming  said  sale,  was,  for  that 
and  other  reasons,  cited  to  appear  before 
said  court  and  show  cause  why  he  should 
not  be  removed  from  ofiBce. 

On  September  18,  1912,  Huddleston  sold 
said  lands  to  the  defendant  Haynes,  a  negro 
real  estate  dealer  of  Boley,  Okl.,  and  his 
stenographer,  Scottle  Herrlford;  the  latter 
appearing  as  sole  grantee  In  the  conveyance. 

Thereafter,  on  September  21,  1912,  Morris 
Barnett  was  Induced  to  execute  his  deed  as 
guardian  to  Huddleston;  the  consideration 
being  ??,000. 

In  the  guardianship  proceedings  subsequent 
to  May  6,  1912,  the  law  firm  of  which  defend- 
ant Huddleston  was  a  member  appears  as  at- 
torneys of  record  for  the  guardian,  and  Hud- 
dleston was  allowed  by  the  court  and  paid  by 
such  guardian  the  sum  of  $200  for  bis  serr- 
Ices. 

We  quote  from  the  1»ief  of  defendants 
Huddleston  and  Herrlford  relative  to  the 
facts  In  the  case  as  follows: 

"In  1912,  and  while  this  land  was  in  this  con- 
dition, Polly  Barnett  sind  James  Barnett,  the 
father  of  the  plaintiff  in  error,  came  to  Lake 
Moore  and  wanted  to  borrow  the  money.  Lake 
Moore  then  informed  them  that,  if  d  X.  Hud- 
dleston would  say  the  title  to  the  land  was  ah. 
right,  he  would  make  them  a  reasonable  loan, 
but  at  no  time  did  he  contemplate  makine  any- 
thing like  the  purchase  price ;  and  the  said  Lake 
Moore,  Polly  Barnett,  and  James  Barnett  came 
into  the  ofiice  of  C.  T.  Huddleston  and  asked 
him  to  look  over  the  title,  and,  after  investiga- 
tion, the  said  C.  T.  Huddleston  informed  them 
that  the  probate  proceedings  were  very  irregu- 
lar, having  been  carried  through  by  some  negro 
lawyers  at  Boley,  and  the  said  Lake  Moore, 
PoUy  Barnett,  and  James  Barnett  then  inform- 
ed the  said  C.  T.  Huddleston  that  ESnora  Bar- 
nett would  be  ot  age  shortly,  but  the  enrollment 
records  were  not  produced,  and  the  said  attor- 
ney had  no  opportunity  to  ascertain  whether  she 
was  of  age  or  not,  but  said  attorney  advised 
them  that,  if  they  desired  to  straighten  this 
title,  the  best  way  to  do  so  would  be  for  Polly 
Barnett  to  make  a  quitclaim  deed  to  Lake 
Moore,  and  Elnora  Barnett  also  make  a  deed  to 
Lake  Moore  in  order  that  the  plaintiff  in  error, 
who  was  about  to  become  oi  age,  could  not 
cloud  the  title  while  these  proceedings  were 
being  carried  through,  and  that,  when  the  land 
was  sold,  all  the  outstanding  clouds  against  their 
title  would  be  in  Lake  Moore,  and  the  announce- 
ment would  be  made  at  the  sale  that  whoever 
purchased  this  land  before  they  paid  any  mon- 
ey should  have  a  quitclaim  deed'  from  Lake 
Mo<H:e. 

"In  pursuance  to  this  agreement,  deeds  were 
executed  by  plaintiff  in  error  and  Polly  Barnett 
to  Lake  Moore,  and  the  land  was  duly  and  regu- 
larly sold  through  the  county  court  for  Okfuskee 
county,  Okl.,  and  sold  to  the  highest  bidder  at 
public  auction,  at  the  front  door  of  the  court- 
house, where  several  persons  were  present  and 
where  $7,000  worth  of  land  was  sold  at  the 
same  time,  and  at  the  request  of  Tjake  Moore, 
who  was  absent,  the  said  C.  T.  Huddleston  at 
said  time  bid  said  land  oS  for  Lake  Moore  for 


the  sum  of  $1,000.  Tht  aanonneement  then  and 
there  being  made  to  the  public  that  any  party 
who  desired  to  bid  on  the  said  land,  before  he 
paid  any  money,  would  be  entitled  to  a  quit- 
claim deed  from  Lake  Moore,  thereby  clearing 
up  the  title." 

Lake  Moore,  a  witness  on  behalf  of  defend- 
ants, testified  as  follows: 

"Q.  Mr.  Moore,  at  the  time  you  took  a  quit- 
claim deed  from  E^nora  Barnett  and  Polly  Bar- 
nett and  had  a  bid  placed  here  in  your  name, 
was  it,  or  was  it  not,  to  take  title  to  yourself, 
or  did  you  intend  to  take  it  and  convey  to  Polly 
Barnett?  A.  It  was  the  understanding  between 
all  of  us  that  I  was  to  convey  to  the  negro 
woman.  *  *  *  Q.  You  did  not  pay  ESnora 
Barnett  anything  for  the  deed?  A.  No,  sir; 
my  recollection  is  that  Jim  Barnett  handled  all 
of  those  matters.  I  got  the  deed  from  Polly 
Barnett,  the  quitclaim,  and  the  agreement  was 
when  the  land  sold  for  $1,000  she  wanted  the 
tract,  and  the  land  was  to  go  to  her,  and  after- 
wards a  man  raised  the  bid  to  $2,000,  and  Jim 
Barnett  agreed  that  if  they  got  it  raised  to  $2,- 

000  to  let  it  go,  and  somebody  else  bid  that  for 
it.  Q.  Ton  say  it  was  the  purpoee  for  taking 
these  deeds  from  Polly  Barnett  and  ESbiora  Bar- 
nett to  Convey  it  back  to  Polly  Barnett?  A. 
Yes,  sir ;  as  I  remember  it,  it  was  this :  Just 
to  tell  the  whole  thing  as  I  understood  it,  it  was 
not  known  whether  ranora.  Barnett  was  of  age ; 
it  was  in  dispute,  and  they  wanted  to  get  the 
land  for  $1,000.  She  already  had  some  kind 
of  probate  proceedings,  and  the  idea  was  to 
put  in  a  good  bid  and  buy  at  that  price  for  her. 
After  the  bid  was  raised  to  considerable  more 
than  that  Jim  Barnett  agreed  that  if  he  could 
get  $2,000  he  would  let  it  go,  and  they  were 
going  to  make  a  quitdiaim  deed  to  whoever 
bought  it,  and  my  recollection  is  Mr.  Huddles- 
ton bought  it.  Q.  Do  you  mean,  when  you  say 
It  was  understood  when  you  took  these  quit- 
claim deeds  from  Polly  Barnett  and  Blnora 
Barnett,  that  you  were  to  convey  it  back  to 
them?  A.  Yea,  sir.  Q.  Your  purpose  in  doing 
that  was  to  get  the  title  to  the  EUnora  Barnett 
land  clear  and  in  good  shape,  wasn't  it?  A^ 
Yes,  sir;  now  do  not  misunderstand  me  that  I 
was  bidding  on  it  philanthropically.  I  was 
wanting  two  tracts.    Jim  was  helping  me.  and 

1  was  helping  Jim.  The  land  went  so  Ugh  I 
got  an  opportunity  to  draw  out." 

On  December  20,  1912,  Scottle  Herriford 
executed  her  deed  of  conveyance  reciting  a 
consideration  of  $1,280,  to  O.  H.  Dixon,  de- 
scribing 40  acres  of  the  land  Involved;  on 
January  22,  1913,  she  executed  a  second  deed 
for  the  recited  consideration  of  $1,280  to  said 
C.  H.  Dixon,  describing  another  40  acres  of 
said  land;  and  on  February  1,  1913,  she  ex- 
ecuted a  third  conveyance  redtlng  a  consid- 
eration of  $1,320  to  Porter  Grimes  describing 
an  additional  40  acres  of  said  land.  On 
February  8,  1913,  T.  M.  Haynes  executed  a 
quitclaim  deed  to  O.  H.  Dixon  describing  one 
of  the  tracts  embraced  In  the  former  deed  of 
Scottle  Herrlford. 

It  Is  alleged  In  the  petition  that  the  deed 
from  the  plaintlfr  to  Lake  Moore  was  fraudu- 
lently obtained  and  without  consideration. 
In  our  opinion  the  evidence  sustains  this 
allegation. 

'  Defendants  In  error  assert  as  the  origin 
of  their  title:  (1)  The  guardian's  deed  of 
date  of  September  21,  1912,  to  Huddleston; 
(2)  guardian's  deeds  of  December  2,  1911, 
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to  PoUy  Bainett  and  D.  X  Tamer ;  and  (S) 
the  deed  from  the  plaintiff  to  Lake  Moore. 

"With  regard  to  the  claim  of  title  under  the 
purported  guardian's  deed  to  Huddleston,  It 
may  be  said  that  plaintiff  reached  her  ma- 
jority on  January  16,  1912 ;  that  thereafter 
the  county  court  of  Okfuskee  county  was 
without  Jurisdiction  to  authorize  or  confirm 
the  sale  of  her  lands  in  the  guardianship 
proceedings,  and  therefore  such  proceedings 
and  the  deed  to  Huddleston  pursuant  thereto 
were  void,  and  Ineffectual  to  convey  title. 

As  against  plaintiff,  the  defendants  all  rely 
upon  the  proceeding  In  the  county  court,  of 
which  they  had  notice,  the  reqprds  of  the 
office  of  the  register  of  deeds,  and  the  en- 
rollment records  of  the  Oommlssloner  to  the 
Five  CSvUlzed  Tribes.  From  these  sources 
It  was  apparent  upon  the  most  casual  Investi- 
gation: (1)  That,  as  shown  by  the  record 
made  conclusive  evidence  of  her  age  by  con- 
gressional enactment,  plaintiff  was  an  adult 
wh«i  the  proceedings  In  the  county  court 
looking  to  the  second  sale  of  her  allotment, 
and  in  which  defendant  Huddleston  partici- 
pated as  attorney  for  her  guardian,  and  also 
as  purchaser  at  the  guardian's  sale,  were  be- 
eoD.  (2)  That  120  acres  of  this  same  allot- 
ment had  been  sold  for  the  sum  of  $3,440  In 
a  former  guardianship  proceeding  some 
months  previous.  (3)  That  Lake  Moore,  to 
whom  plaintiff  had  executed  a  deed  describ- 
ing her  entire  allotment  of  160  acres  on  May 
6,  1912,  and  which  deed  appeared  of  record 
at  the  time  of  the  pretended  second  sale  of 
audi  land  In  the  guardianship  proceedings, 
did  not  regard  such  deed  as  operative  to 
convey  title  to  the  same,  inasmuch  as  the  re- 
turn of  sale  disclosed  that  said  land  was  sold 
to  him  at  the  second  guardian's  sale  upon  his 
bid  In  the  sum  of  $1,000,  and  that  thereafter 
upon  confirmation  of  the  sale  to  Huddleston 
he  executed  a  quitclaim  deed  to  Huddleston 
describing  said  land,  for  the  recited  consid- 
eration of  $1.  (4)  That  from  his  purchase 
of  the  land  upon  an  Increased  bid  at  the 
time  of  the  confirmation  of  the  sale,  obvious- 
ly Huddleston  did  not  regard  the  deed  of  the 
plaintiff  to  Lake  Moore  as  a  conveyance  of 
her  title.  (5)  Tbax  the  court  and  no  one  con- 
nected with  the  matter  considered  the  origi- 
nal guardian's  sales  to  Polly  Barnett  and 
Tamer  as  valid.  In  the  light  of  the  attempt- 
ed resale  In  the  guardianship  proceedings. 

ntese  are  some  of  the  drcamstances  whldi 
would  irresistibly  have  led  an  ordinarily  pru- 
dent person  to  farther  Inquiry,  which  would 
have  disclosed  the  uncontroverted  fact  that 
no  cooflidenitlon  was  ever  paid  by  the  gran- 
tee In  any  deed  In  chain  of  title  relied  upon 
by  defendants,  save  that  executed  to  Hud- 
dleston by  a  person  whose  authority  as 
guardian  had  ceased,  and  made  pursuant  to 
an  order  of  a  court  without  jurisdiction; 
tbat  It  was  never  contemplated  that  the  deed 
executed  by  plaintiff  should  operate  as  a  con- 
veyance of  her  land;  that  the  entire  transac- 


tion was  but  a  sdieme  to  exploit  the  estate 
of  plaintiff  by  denuding  her  of  her  land,  to 
the  profit  of  others. 

[1,2]  From  the  foregoing  It  Is  clear  tbat 
defendants  bad  notice  of  circumstances  suffi- 
cient in  themselves  to  excite  attention,  and 
put  a  reasonably  prudent  person  upon  inquiry 
as  to  the  particular  facts  establishing  the 
fraud  with  which  the  entire  transaction,  cul- 
minating In  the  deeds  to  Huddleston,  was 
tainted.  Having  failed  to  exerdse  ordinary 
diligence  In  the  pursuit  of  such  inquiry,  de- 
fendants are  chargeable  with  the  actual 
knowledge  they  should  otherwise  have  re- 
ceived. They  were  not  purchasers  tn  good 
faith  and  without  notice. 

By  section  2926,  Bevised  Laws  1910,  it  is 
provided: 

"EKery  person  who  hag  actual  notice  of  dr- 
cumstanees  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with  reasonable 
diligence,  is  deemed  to  have  constructive  notice 
of  the  fact  itself." 

In  CkK^wr  V.  Flesner,  24  OkL  47,  103  Pac. 
1016,  23  L.  a.  A.  (K  S.)  1180,  20  Ann.  Oas. 
29,  It  is  held: 

1.  "The  words  'actual  notice'  do  not  always 
mean  In  law  what  in  metaphysical  strictness 
they  import  They  more  often  mean  knowledge 
of  facts  and  drcumstanceg  sufficiently  pertinent 
in  character  to  enable  reasonably  cautioos  and 
prad^it  persons  to  investigate  and  ascertain  as 
to  the  ultimate  facts.  One  who  purchases  land 
with  knowledge  of  such  facts  as  would  put  a 
prudent  man  upon  inquiry,  which,  if  prosecut- 
ed with  ordinary  diligence,  would  lead  to  ac- 
tual notice  of  rights  claimed  adversely  to  his 
vendor,  is  guilty  of  bad  faith  if  he  neglects  to 
make  such  inquiry,  and  is  chargeable  with  the 
'actual  notice"  he  would  have  received." 

In  Wood  V.  Carpenter,  101  D.  S.  141,  25  L. 
Ed.  809,  it  is  stated: 

2.  "  'Whatever  is  hotice  enough  to  excite  at- 
tention and  put  tlie  party  on  his  guard  and  call 
for  inquiry  is  notice  of  everything  to  which 
such  inquiry  might  have  led.  When  a  person 
has  sufficient  information  to  lead  him  to  a  fact, 
he  shall  be  deemed  conversant  of  it.'  Kennedy 
V.  Green,  3  Myl.  &  K.  722.  'The  presumption  is 
that  if  the  party  affected  by  any  fraudulent 
transaction  or  management  might,  with  ordinary 
care  and  attention,  have  seasonably  detected  it, 
he  seasonably  had  actual  knowledge  of  it.' " 

The  trial  court  found: 

"Tbat  the  said  plaintifE,  Elnora  Barnett,  after 
she  arrived  at  her  majority,  accepted  and  used 
part  of  the  proceeds  of  the  funds  of  the  sale  of 
said  land,  and  that  she  had  knowledge  at  the 
time  that  said  money  was  used  by  her -that  it 
was  a  part  of  the  proceeds  of  said  sale  of  said 
land.  Therefore  she  is  estopped  from  setting 
up  the  invalidity  of  said  deed." 

If  the  facts  as  found  could  operate  as  an 
estoppel  (and  this  question  it  Is  unnecessary 
to  determine),  the  evidence,  in  our  opinion, 
does  not  sustain  the  finding;  such  evidence 
being,  in  substance,  that  Morris  Barnett, 
who  purported  to  act  as  guardian  received 
$2,000  from  Huddleston  as  the  parchase 
price  of  the  land  in  question,  and  of  this 
amount  he  loaned  $1,000  upon  real  estate 
security  to  the  father  of  the  plaintiff,  and 
this   without  the   knowledge  or  consent  of 
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the  plaintiff,  and  that  the  report  of  Morris 
Bamett  as  jruardlan  disclosed  that  from 
September  21,  1912,  until  October  11,  1913, 
be  paid  out  for  the  maintenance  and  educa- 
tion of  the  plaintiff  a  sum  slightly  In  excess 
of  |200,  leaving  a  balance  due  blm  from 
plaintiff  In  the  sum  of  $86.63. 

Evidence  of  the  value  of  the  land  Involved 
was  offered,  and  there  appears  a  diversity  of 
opinion  among  the  witnesses  In  this  regard. 
The  contention  of  defendant  that  $2,000  was 
approximately  the  full  value  of  the  land  if 
material  In  any  respect  does  not  Impress  as 
favorably  In  the  light  of  the  fact  that  Hud- 
dleston  sold  the  same  to  Haynes  and  Scottle 
Herrlford  three  days  before  he  obtained  the 
guardian's  deed,  at  a  profit  of  $1,000,  and 
that  Scottle  Herrlford,  In  less  than  five 
months,  had  sold  120  acres  thereof  for  the 
sum  of  $3,880. 

It  Is  unnecessary  to  consider  the  questions 
of  misrepresentation  and  fraud  presented  by 
the  cross-petitions  of  Dixon  and  Grimes 
against  the  defendants  Haynes  and  Herrl- 
ford. The  rights  of  these  parties  may  be 
determined  upon  subsequent  proceedings. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  reversed,  with  directions  to 
enter  judgment  In  ftivor  of  the  plaintiff  be- 
low, canceling  all  of  the  deeds  mentioned  in 
her  petition  and  quieting  In  her  the  title  to 
the  land  involved. 

PER  CURIAM.  Adopted  In  whole. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  CAN- 
TRBLL.    (No.  6335.) 

(Supreme  Court  of  Oklahoma.    March  20,  1917.) 

(ByUalus  hy  the  Court.) 

1.  Caruxbs  «s»282— Neouoencb— Injubt  to 
License*— LiABiiiTT. 

Where  a  constable,  with  the  express  petmis- 
gion  of  the  employ^  of  a  railroad  company, 
whose  duty  is  to  assist  passengers  to  alight  from 
and  to  board  its  passenger  train,  gees  upon  said 
train  for  the  purpose  of  arresting  and  taking 
therefrom  persons  charged  with  the  commission 
of  a  felony,  the  company  is  bound  to  hold  its 
train  a  reasonable  length  of  time  to  permit  him 
to  make  such  arrest  and  alight  therefrom,  and 
to  exercise  ordinary  care  for  his  safety,  and  if 
such  officer  is  injured  by  reason  of  the  negligent 
failure  of  the  railroad  company  to  exercise  ordi- 
nary care  for  his  safety,  the  company  will  be 
liable  in  damages  for  any  injaries  resulting  from 
such  negligence. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent.  Dig.  |f  1103,  1107,  1108,  1115,  1116.) 

2.  Damages  «=»187  —  Expert  Testimony  — 
Permanent  Injurt. 

Where  the  evidence  showed  that  plaintiff's 
right  arm,  side,  and  leg  had  been  bruised  and 
injured  and  partially  paralyzed,  and  at  the  time 
of  the  trial  his  arm  and  leg  were  useless,  and 
the  effect  ot  his  injuries  in  disabling  him  from 
manual  labor  are  stated  by  him,  the  jury  can 
judge  whether  and  to  what  extent  be  will  be  per- 
manently disabled,  and  the  testimony  of  physi- 
cians as  to  the  permanent  impairment  of  hisl 


ability  to  labor  is  not,  of  neeeasity,  reanired  to 
enable  him  to  recover  for  permanent  disability. 
[Ed.    Note.— For   other  cases,   see  Damages, 
Cent.  Dig.  }  609.] 

3.  Appeal  and  Ebbor  «=9il70(l)  —  AniBM- 

ANos— Statutobt  Provision. 

-  Record  examined,  and  held  that  no  prejudi- 
cial error,  depriving  defendant  of  any  constitu- 
tional or  statutory  right,  having  ocenrted  and 
the  trial  having  resulted  in  substantial  justice, 
the  judgment  is  affirmed. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4032,  4066,  4454,  4640.] 

Error  to  District  Court,  Sequoyah  Oonaty ; 
John  H.  Pltchford,  Judge. 

Suit  by  a  A.  Cantrell  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  CcMnpa- 
ny.  Judgment  for  plaintiff,  and  defendant 
brings  error.    AfSrmed. 

Thomas  B.  Pryor,  of  Ft  Smith,  Ark.,  and 
W.  L.  Curtis,  of  Sallisaw,  for  plaintiff  in  er- 
ror. T.  F.  Shackelford  and  Roy  Frye,  both 
of  Sallisaw,  and  Joe  Bailey  Allen,  of  Okla- 
homa City,  for  defendant  In  error. 

HAtoT,  J.  C.  A.  Cantrell,  as  plaintiff, 
sued  the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company  as  defendant,  for  dam- 
ages alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant,  as  will  hereinafter 
appear.  The  parties  will  be  referred  to  as 
they  appeared  in  the  trial  court 

[1]  Plaintiff  was  constable  of  district  No. 
S,  Campbell  township,  in  Sequoyah  county, 
and  about  the  15th  of  November,  1912,  went 
to  the  depot  of  defendant  in  the  town  of 
Gore  to  meet  a  train,  which  was  due  at  such 
station  at  9:64  p.  m.,  for  the  purpose  of 
searching  the  same  and  apprehending  two 
persons  for  whom  he  had  a  warrant  of  ar- 
rest charging  them  with  the  crime  of  lar- 
ceny. Upon  the  arrival  of  the  train,  plaintiff 
notified  the  employ^  of  defendant  who  was 
assisting  the  passengers  to  alight  that  he  had 
a  warrant  and  of  his  purpose  to  board  the 
train  and  requested  such  employd  to  bold 
the  train  until  be  could  search  it  to  which 
the  employ^  assented.  After  the  passengers 
had  alighted  plaintiff  went  aboard  the  train 
for  the  purpose  of  searching  It,  when  it  was 
almost  Immediately  started  up.  After  com- 
pleting his  search,  in  attempting  to  alight 
plaintiff  fell  and  was  injured. 

The  principal  question  presented  is  based 
upon  the  instructions  given  by  the  court  and 
In  refusing  certain  requests  by  defendant, 
defining  the  duty  owing  by  defendant  to 
plaintiff  under  the  drcumstances.  Defend- 
ant objected  to  the  introduction  of  any  evi- 
dence under  the  petltiou,  and  demurred  to 
the  plaintiff's  evidence  at  the  close  thereof, 
and  requested  the  court  to  instruct  a  verdict 
In  its  favor,  and  duly  excepted  to  Instruc- 
tioaa  given,  defining  the  measure  of  duty 
owing  by  it  to  plaintiff,  and  reserved  excep- 
tions to  the  refusal  of  the  court  to  give  cer- 
tain requests  offered.    It  is  the  contention  of 
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defendant  that  the  drcnmstances  show  that 
plaintiff  was  a  trespasser  or,   at  moet,   a 
mere  licensee,  and  that  the  measure  of  Its 
duty  to  him  ^as  to  refrain  from  wanton  and 
wUlfol  injury,  while  it  Is  the  contention  of 
plalntifT,  and  the  jury  were  so  instructed  by 
tbe  court,  that  defendant  owed  to  plaintiff 
tbe  duty  to  ezerdse  ordinary  care  to  avoid 
Injury  to  him.     In  support  of  defendant's 
contention  It  is  argued  that  the  warrant  un- 
der which  plaintiff  was  acting  was  insuffi- 
cient in  law  and  that  because  the  parties  for 
whom  he  was  searching  bad  not  committed 
an  offense  in  his  presence,  he  was  not  enti- 
tled to  make  an  arrest  without  a  warrant 
'We  deem  it  unnecessary  to  discuss  this  ques- 
tion, for  the  reason  that  plaintiff's  presence 
upon  the  train  was  with  defendant's  knowl- 
edge and  permission  and  in  accordance  with 
an  agreement  to  hold  the  train  until  he  could 
make  search  and  disembark.     In  tbe  dis- 
charge of  his  duty  as  an  officer,  be  was  au- 
thorized to  arrest  persons  whom  he  had  rea- 
sonable grounds  to  believe  bad  committed  a 
felony,  and  who  were  seeking  to  escape  upon 
defoidant's  train,  without  a  warrant  (section 
6C54,  Rev.  Ijaws  1910)  and  In  entering  said 
train  for  that  purpose  he  was  not  a  tres- 
passer. 

In  Creeden  v.  Boston,  etc.,  Ry.  Co.,  193 
Mass.  280,  79  N.  E.  344,  9  Ann.  Cas.  1121, 
which  is  relied  upon  by  defendant  as  sup- 
porting its  contention,  the  facts  were  that 
plaintiff's  intestate,  who  was  an  officer,  on 
the  night  of  the  accident  had  entered  a  train 
of  defendant  to  look  for  persons  whom  be 
bad  reason  to  believe  were  criminals  and 
were  escaping  from  the  (dty;  that  he  found 
one  of  such  persons  on  the  train,  and  left  the 
train,  which  had  stopped  on  a  bridge  across 
tbe  Merrimac  river,  together  with  the  person 
he  had  arrested ;  that  when  on  tbe  bridge  and 
making  his  way  towards  the  station,  plain- 
tiff's Intestate  hit  his  foot  against  a  project- 
ing plank  on  tbe  bridge  and  fell  to  tbe  street 
and  was  killed.  The  court  held  that  deceas- 
ed was  at  most  a  mere  licensee,  and  that  the 
company  was  not  liable.  Attention  was  call- 
ed to  the  fact  that  the  petition  contained  no 
all^atlon  that  plaintiff's  intestate  entered 
tbe  train  for  the  purpose  of  serving  a  war- 
rant for  the  arrest  of  any  person  w}tom  be 
believed  to  be  there,  nor  that  be  had  reason- 
able ground  to  believe  that  a  breach  of  the 
peace  or  other  crime  was  committed  thereon, 
nor  that  there  were  upon  said  train  persons 
who  had  committed  an  offense  for  which  it 
was  lawful  to  make  an  arrest  without  a  war- 
rant Tbe  facts  in  that  case  are.so-dissiml- 
iar  to  the  facts  here  that  we  do  not  regard  it 
as  controlling.  Here  plaintiff  had  a  warrant 
for  the  arrest  of  certain  persons  charged 
with  the  commission  of  a  crime;  and,  while 
the  warrant  is  conceded  not  to  be  legally  suf- 
ficient that  is  a  qnestion  of  which  the  de- 
fendant cannot  take  advantage;  but  If  tbls  be 
not  true,  the  evidence  shows  that  plaintiff  in- 


formed defendant's  employ^  tbat  he  desired 
to  go  aboard  the  train  and  arrest  two  per- 
sons diarged  with  the  commission  of  a  fel- 
ony, and  that  said  employ^  consented  that 
he  might  do  so,  and  agreed  to  hold  the  train 
untU  it  could  be  searched  and  plaintiff  could 
alight  therefrom. 

In  a  number  of  cases  it  has  been  held  that 
a  police  officer  who,  in  the  discharge  of  bis 
duties,  enters  a  building  in  the  nighttime  for 
the  purpose  of  Inspecting  the  premises,  and 
who  falls  down  an  unguarded  elevator  well 
which  is  required  by  ordinance  to  be  protect- 
ed, Is,  in  such  cases,  rightfully  upon  the 
premises,  and  that  tbe  duty  imposed  upon  the 
master  to  protect  elevator  wells,  boistways, 
and  similar  openings  is  intended  for  bis  ben- 
efit, as  well  as  other  persons  rightfully  en- 
tering the  premises,  and  for  a  failure  of  the 
owner  to  properly  protect  such  openings  re- 
sulting in  injury  to  tbe  officer,  be  is  entitled 
to  recover  (Parker  v.  Barnard  et  al.,  135 
Mass.  116,  46  Am.  Rep.  450;  Learoyd  v.  QoA- 
frey,  138  Mass.  315;  Ryan  v.  Thomson,  88  N. 
Y.  Super.  C;t  133 ;  Racine  v.  Morris  et  al.,  201 
N.  Y.  240,  94  X.  EL  864),  and  under  similar 
conditions  It  has  been  held  that  a  customs  or 
revenue  officer,  who  is  required  by  his  duties 
to  go  upon  the  premises  of  another  and  while 
there  suffers  injury  by  reason  of  tbe  defec- 
tive condition  of  the  premises  resulting  from 
.the  negligence  of  tbe  owner,  is  there  by  the 
implied  invitation  of  the  owner,  and  is  enti- 
tled to  recover  for  damages  occasioned  by 
the  injuries  resulting  from  such  negligent 
condition  (Anderson  &  Nelson  Dls.  Co.  v. 
Hair,  103  Ky.  196,  44  S,  W.  658;  Luddlngton 
V.  Miller,  36  N.  Y.  Super.  Ct  1. ;  Wilson  v.  Un- 
ion Works  Dry  Dock  Co.,  167  Cal.  539,  140 
Pac.  250,  51  L.  R.  A.  [N.  S.J  361). 

Where  a  quarantine  guard  whose  duty  it 
is  to  prevent  unauthorized  persons  from  pars- 
ing a  "quarantine  line"  across  railroad  tracks 
was  injured  by  the  negligence  of  the  railroad 
company  within  a  few  feet  of  the  line,  and 
where  the  company  knew  of  his  presence,  the 
Jury  are  authorized  to  find  that  he  was  upon 
the  premises  of  tbe  defendant  by  invitation 
or  right  (liOuisvUle  &  N.  R.  Co.  v.  Gouldlng, 
52  Fla.  327,  42  South.  854),  and  where  em- 
ploy^ of  a  dty  aire  required  by  their  duty 
to  go  upon  the  premises  of  another  in  tbe 
performance  of  certain  duties  imposed  upon 
them,  such  employ&s  are  entitled  to  maintain 
an  action  for  damages  resulting  from  inju- 
ries occasioned  by  the  negligent  failure  of 
the  owner  to  keep  his  premises  in  a  reason- 
ably safe  condition  (Finnegan  v.  Fall  River 
Gas  Works  Co.,  159  Mass.  311,  34  N.  E.  523; 
Toomey  v.  Sanborn,  146  Mass.  28,  14  N.  B. 
921);  and,  in  a  case  where  a  street  car  com- 
pany, by  arrangement  with  tbe  post  office  de- 
partment, collected  mail  in  boxes  attached  to 
its  cars  to  be  taken  therefrom  at  its  barn  by 
a  postal  carrier,  it  was  held  that  such  street 
car  company  was  bound  to  provide  safe  ac- 
cess to  such  cars,  and  that  a  postal  carrier 
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apon  title  premises  for  the  pnrpose  of  taking 
therefrom  mall  which  had  been  collected  by 
the  street  car  company,  and  who  was  injured 
by  reason  of  the  negligent  failure  of  the 
street  car  company  to  discharge  Its  duty  In 
this  respect,  was  entitled  to  recover  for  his 
Injuries.  Toung  v.  People's  Gas  &  Baea  Co., 
128  Iowa,  290,  103  N.  W.  788. 

A.  rale  which  is  applied  to  a  state  of  facts 
more  nearly  analogous  to  those  presented 
than  any  which  we  have  dted  Is  that,  where 
a  person  goes  upon  a  train  in  conformity 
with  a  practice  adopted  or  acquiesced  In  by 
a  carrier,  for  the  purpose  of  rendering  as- 
sistance to  a  passenger;  and  In  such  cases 
this  court  has  held  that  the  carrier,  in  per- 
mitting such  persons  to  enter  with  knowl- 
edge of  his  purpose,  is  presumed  to  agree 
that  he  may  execute  It  and  is  bound  to  hold 
the  train  a  reasonable  time  therefor,  and 
that  If  such  person  is  injured  by  reason  of 
a  sudden  starting  of  the  train  or  the  omis- 
sion to  give  the  customary  signals,  the  car- 
rier win  be  liable.  St  L.  &  S.  F.  R.  Co.  v. 
Lee,  87  Okl.  545,  132  Paa  1072,  46  L.  R.  A. 
(N.  S.)  367;  C,  B.  I.  &  P.  R.  Co.  v,  McAles- 
ter,  30  OU.  153,  134  Pac.  661;  St  L.  &  S. 
F.  E.  Co.  V.  Isenberg,  150  Pac  123. 

The  ouploy^  from  who  plaintiff  obtained 
permission  to  enter  the  train  was  the  flag- 
man to  whom  was  intrusted  the  duty  of  see- 
ing that  all  passengers  had  safely  alighted 
and  those  intending  to  depart  had  entered 
the  cars;  and  it  appears  from  the  evidence 
of  the  conductor  that  he  always  permitted 
ofiScers,  when  known  to  be  such,  to  enter 
and  search  bis  train  for  persons  charged 
with  crime,  who  were  supposed  to  be  there- 
on. The  flagman  was  requested  by  plaintift 
to  permit  him  to  enter  the  train  for  the 
pnrpose  of  searching  it,  and  he  gave  his  con- 
sent thereto.  After  aU  the  passengers  had 
alighted  plaintiff  boarded  the  train,  and 
within  about  a  minute  thereafter  the  flag- 
man gave  the  signal  to  the  conductor  to 
start.  We  believe  the  facts  of  this  cajSe 
bring  it  within  the  rule  applied  In  the  cases 
where  a  person  goes  aboard  with  the  consent 
of  the  carrier  for  the  purpose  of  assisting 
a  passenger,  and  that  under  the  circumstanc- 
es. Irrespective  of  plaintiff's  right  as  an  offi- 
cer to  make  the  search,  where  defendant 
agreed  that  he  might  board  the  train  and 
search  same.  It  was  its  duty  to  hold  the 
train  a  reasonable  time  therefor,  and  to 
permit  plaintiff  to  alight,  and  that  If  plain- 
tiff was  injured  by  reason  of  the  sudden 
starting  of  the  train  or  of  the  omission  of 
the  defendant  to  give  the  customary  signals 
that  the  train  was  about  to  start,  defendant 
would  be  liable.  The  question  of  contribu- 
tory negligence  was  a  question  of  fact  for 
the  Jury,  and  was  properly  submitted  to 
them  by  instructions  which  were  not  except- 
ed to;  and,  having  been  so  submitted  and 
determined  against  plaintiff,  we  will  not 
disturb  the  verdict. 

[2]  The  petition  alleged  that  plaintiff  was' 


Injured  by  receiving  ft  great  gash  In  Ills 
head  over  the  right  ear,  that  his  right  arm, 
side,  and  leg  were  bruised  and  Injured  and 
partially  paralyzed,  and  that  hla  hearing  had 
been  greatly  damaged,  and  that  he  had  been 
rendered  almost  totally  deaf.  The  OTldencD 
upon  the  part  of  the  plaintiff  reasonably 
tended  to  prove  tliese  allegationa.  Excep- 
tions were  taken  to  the  Instructions  deflniug 
the  measure  of  damages  upon  the  ground 
that  there  was  no  evidence  authorizing  the 
submission  to  the  Jury  of  certain  items  of 
recovery  therein  enumerated.  The  proof 
was  that  plaintiff  was  a  fanner  49  years 
of  age,  and  that  previous  to  the  accident  be 
was  in  good  physical  condition,  and  was  an 
able-bodied  man.  It  showed,  however,  that 
he  had  been  suffering  somewhat  from  im- 
paired hearing  for  which  he  had  been  treat- 
ed by  a  physician  at  Muskogee.  At  the  time 
of  the  trial  his  right  arm,  side,  and  leg 
were  paralyzed  to  such  an  extent  that  they 
were  almost  entirely  useless,  and  the  sense 
cf  hearing  in  his  right  ear  was  almost 
totally  destroyed.  The  verdict  of  the  ju- 
ry was  for  $600.  Since  the  appeal  has 
been  filed  in  this  court  plaintiff  has  died, 
but  whether  as  a  result  of  the  injuries  re- 
ceived does  not  appear.  It  having  been 
shown  that  plaintiff's  arm,  side,  and  leg  had 
been  rendered  useless  by  the  accident,  and 
the  sense  of  hearing  in  his  right  ear  greatly 
Impaired;  it  was  proper  to  instruct  the  jury 
to  take  into  consideration,  in  estimating 
plaintiff's  damages,  his  future  inability  to 
attend  to  his  usual  business  or  to  perform 
the  kind  of  labor  to  which  he  was  fitted. 
Fisher  et  al.  v.  Jansen,  128  111.  549,  21  N.  B. 
598.  The  character  and  extent  of  his  in- 
juries were  described  by  him  and  by  a  phy- 
sician, and  the  effect  thereof  in  disabling 
him  from  manual  labor  was  also  stated  by 
him  to  the  jury,  and  they  were  of  such  a 
character  that  the  Jury  could  Judge  wheth- 
er and  to  what  extent  he  would  be  perma- 
nently disabled,  and  while  Dr.  Elchltng  ex- 
pressed his  opinion  that  the  injuries  were 
total  and  permanent  the  testimony  of  phy- 
sicians as  to  the  permanent  Impairment  of 
a  person's  ability  to  labor  In  a  case  of  this 
diaracter  Is  not,  of  necessity,  required  to 
enable  such  person  to  recover  for  perma- 
nent disability.  M.  K.  &  T.  Ry.  Co.  ▼.  Fowl- 
er, 61  Kan.  320,  69  Pac.  648;  1  Joyce  on 
Damages,  {  248;  13  Cyc.  217. 

iS]  There  are  various  other  assignments 
of  error  urged,  some  of  which  Involve  the 
ruling  of  the  court  upon  a  motion  to  make 
the  petition  more  definite  and  certain,  and 
others  upon  the  admission  of  evidence.  The 
ruling  upon  the  motion  to  make  more  definite 
and  certain  according  to  the  view  we  take 
of  this  case  Is  Immaterial.  The  assignments 
based  upon  the  action  of  the  conrt  In  the 
admission  of  evidence  do  not  set  oat  the 
evidence  with  the  specific  objection  thereto, 
as  required,  by  mle  25  (137  Pac.  xi),  and 
therefore  we  will  not  consider  them. 
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After  an  examination  of  the  entire  record, 
we  hare  reached  the  conclusion  that  substan- 
tial justice  has  been  done,  unless  It  be  in  the 
smallness  of  the  verdict  in  plaintiff's  favor, 
and  that  defendant  has  been  deprived  of 
no  constitutional  or  statutory  right,  and 
that  the  errors  alleged  have  not  resulted  In 
a  miscarriage  of  justice,  and  the  judgment 
Is  therefore  affirmed.  Section  6005,  B.  L. 
1910.     All  the  Justices  concur. 


VANN  et  al.  v.  ADAMS  et  al.     (No.  6771.) 

(Supreme  Court  of  Oklahoma.     Dec.  26,  1916. 
Rehearing  Denied  April  17,  1917.) 

(8yllahu»  Iv  the  Court.) 

Indians  ®=>15(1)— Lands— Sale. 

Syllabus  herein  same  as  syllabus  in  Bledsoe 
T.  Wortman  et  al.,  35  OkL  261,  129  Pac.  841. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  {  37.] 

Error  from  District  Court,  Washington 
Connty ;  S.  H.  Hudson,  Judge. 

Action  by  James  N.  Vann  and  Sarah  R. 
Vann  against  Richard  C.  Adams  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.  Reversed  and  rendered,  with  direc- 
tions. 

Norman  Barker,  of  BartlesvlUe,  and  B.  T. 
Haloer,  of  Oklahoma  City,  for  plaintiffs  in 
error.  M.  E.  Michaelson  and  John  H.  Kane, 
both  of  BartlesvlUe,  for  defendants  in  error. 

TURNER,  J.  On  May  31,  1913,  James  N. 
Vann  and  Sarah  B.  Vann,  plaintiffs  in  er- 
ror. In  the  district  court  of  Washington  coun- 
ty, sued  Richard  C.  Adams  and  Carrie  P. 
Adams,  his  wife,  Wm.  A.  Copenliaver,  the 
Adams  Oil  &  Gas  Company,  Elizabeth  H. 
Hemphill,  Ben  Harned,  and  M.  R.  Pudcett 
In  ejectment  and  to  clear  their  title  to  a  cer- 
tain tract  of  land  in  that  county  known  as 
the  allotment  of  Wm.  Vann.  The  petition 
alleged  that  they  were  the  owners  of  the  land 
as  the  cmly  heirs  at  law  of  Wm.  Vann,  de- 
ceased; that  certain  of  the  defendants  were 
in  wrongful  i)ossesslon,  claiming  under  a 
void  deed  made,  executed,  and  delivered  by 
William  to  Richard  C.  Adams  on  February 
15,  1905,  and  prayed  for  possession,  and  that 
said  deed  be  set  aside. 

After  issue  Joined,  there  was  trial  to  the 
court  <m  the  following  agreed  facts:  That 
the  allotment  in  question  was  that  of  Wm. 
Vann,  deceased;  that  he  died  September  20, 
1908,  leaving  him  surviving  as  his  only  heirs 
at  law  James  N.  Vann,  liis  father,  and  Sarah 
B.  Vann,  his  widow;  that  on  April  26,  1901, 
James  N.  Vann  made  application  to  tbe  Com- 
missioner to  the  Five  Civilized  Tribes  for 
tbe  enrollment  of  himself,  and,  among  other 
of  bis  children,  Wm.  Vann,  then  a  minor; 
that  thereafter  a  census  card  was  issued  by 
the  oommlssion,  showing  that  fact;  that  on 
February  14,  1905,  a  reservation  certlflcate 


was  issued  to  Wm.  Vann,  and  on  the  next 
day  he  duly  made  application  to  liave  set 
apart  to  him  as  Ills  allotment  the  lands  in- 
volved herein ;  that  on  the  same  day  a  plat 
was  made  of  the  lands;  that  at  the  time  he 
made  application  for  enrollment,  a  protest 
was  lodged  against  his  enrollment,  but  on 
February  28,  1907,  the  Commissioner  to  the 
Five  Civilized  Tribes  adjudged  Wm.  Vann 
entitled  to  enrollment,  and  he  was  enrolled 
as  a  Cherokee  freedman ;  that  on  March  4, 

1907,  a  citizenship  certificate  was  issued  to 
Wm.  Vann;  that  on  May  9,  1907,  there  was 
Issued  and  mailed  to  him  a  certificate  of  al- 
lotment to  the  land,  and  on  September  15, 

1908,  a  deed  therefor,  as  provided  by  law. 
The  facts  further  show  that  the  day  on 
which  he  made  application  for  enrollment 
and  to  have  set  apart  for  him  the  lands  in 
controversy,  that  is,  on  February  15,  1905,  he 
made,  executed  and  delivered  to  the  defend- 
ant Richard  O.  Adams  a  warranty  deed  to 
the  land  in  question ;  and  that  the  other  de- 
fendants in  error  deraign  their  title  to  tbe 
land  through  him.  On  this  state  of  facts 
the  court  held  tliat  plaintiffs  were  not  en- 
titled to  recover. 

The  court  erred.  This  for  the  reason  that 
his  deed  of  February  16,  1905,  was  void. 
This  for  the  reason  that  it  was  not  only 
made  before  he  bad  selected  his  allotment, 
but  before  he  had  been  enrolled  as  a  citizen 
of  the  Cherokee  Nation.  Hence  he  had  not 
even  an  equitable  title  to  the  land  in  con- 
troversy, but  the  same  was  a  part  of  tbe 
public  domain. 

This  ease  Is  ruled  by  Bledsoe  v.  Wortman 
et  al.,  35  Okl.  261,  129  Pac.  841.  That  case 
was  ejectment  to  recover  the  allotment  of 
defendant  in  error.  The  agreed  statemrat  of 
ttiCta  was  substantially  the  same  as  here. 
The  deed  was  dated  January  27,  1905;  at 
which  time  the  grantee  was  a  ChercAee 
freedman  and  entitled  to  an  allotment  in  tbe 
Cherokee  Nation,  but  had  not  selected  the 
same  and  did  not  until  March  6,  1906.  Un- 
der this  state  of  facts  tbe  court  held  the 
deed  void.    In  the  syllabus  the  court  said: 

"F.,  an  adult,  not  of  Indian  blood,  but  a 
member  of  tbe  Cherokee  Tribe  of  Indians,  on 
January  27,  1905,  but  prior  to  the  time  of  the 
selection  of  his  allotment,  conveyed  a  certain  40 
acres  of  land,  which  was  then  a  part  of  Uie 
public  domain  of  the  Cherokee  Nation,  but 
which  was  afterwards  selected  by  him  as  a  part 
of  his  surplus  allotment.  Held,  that  Act  April 
21,  1904,  c.  1402,  33  St  at  L.  204,  ranoving 
'all  restrictions  upon  tbe  alienation  of  lands  of 
all  allottees  of  either  of  the  Five  Civilized  Tribes, 
•  •  •  who  are  not  of  Indian  blood,  except 
minors,'  except  as  to  homesteads,  had  no  ap- 
plication to  him  until  after  he  had  selected  his 
allotment" 

Neither  did  tbe  act  of  April  21,  1904,  have 
any  application  to  this  allottee,  nor  did  sec- 
tion 642,  c.  27,  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas  (1884)  have  any  appli- 
cation, as  urged.  Governing  this  point,  in 
tbe  syllabus  to  above  case  it  is  further  held: 
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"Section  642,  c.  27,  Mansf.  Dig.  of  Ark. 
(1884),  providing  that:  'If  any  person  shall  con- 
vey any  real  estate  by  deed,  purporting  to  con- 
vey the  same  in  fee  simple  absolute,  or  any  less 
estate,  and  shall  not  at  the  time  of  such  con- 
veyance have  the  legal  estate  in  sach  lands,  but 
shall  afterward  acquire  the  same,  the  legal  or 
equitable  estate  afterward  acquired  shall  im- 
mediately pass  to  the  grantee,  and  such  convey- 
ance shall  be  as  valid  as  if  such  legal  or  equi- 
table estate  had  been  in  the  grantor  at  the  time 
of  the  conveyance' — has  no  application  to  said 
conveyance,  the  same  being  at  the  time  of  said 
execution  invalid." 

See,  also,  Brady  v.  Slzemore  et  al.,  33  OkL 
169^  124  Paa  615 ;  Scott  v.  Brakel  et  al.,  43 
Okl.  656, 143  Pac.  510;  lAynch  et  al.  v.  Frank- 
lin, 37  Okl.  60,  130  Pac.  599. 

The  Judgment  of  the  lower  court  Is  re- 
versed and  rendered,  with  directions  to  set 
aside  the  deed  complained  of,  and  to  clear 
his  title  and  put  plaintiffs  In  possession  of 
the  land. 

All  the  Justices  concur. 


AUiXANDER  v.  ALEXANDER  et  aL 
(No.  8172.) 

(Supreme  Omrt  of  Oklahoma.     Jan.  16,  1917. 
Rehearing  Denied  April  10,  1917.) 

(Byllahut  h»  the  Court.) 

1.  Repleviw  ^=»5— Right  of  Action. 

Where  property  is  held  by  an  individual  un- 
der a  bond  given  in  judicial  proceedings  for  the 
redelivery  of  the  specific  property,  it  is  to  be 
deemed  m  custodia  legis,  the  same  as  if  it 
had  continued  In  the  hands  of  the  officer,  and 
any  one  claiming  such  property  as  owner,  ex- 
cept the  person  against  whom  the  writ  runs,  may 
assert  his  rights  to  the  property  by  an  action  of 
replevin. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  i|  27-87.] 

2.  Repixvin  ^=>5—Dkfenbb— Holding  Pbop- 
ebtt  undeb  bond. 

Where  the  property  of  one  4)er8on  is  seized 
by  the  sheriff  under  a  writ  running  against  an- 
other, and  a  third  party  executes  a  redelivery 
bond  and  obtains  possession  of  the  property,  it 
is  no  defense  to  the  action  of  replevin  instituted 
by  tiie  owner  against  the  person  in  possession 
that  he  is  holding  the  property  under  such  bond. 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  a  27-37.] 

C!ommissloners'  Opinion,  DlTlsi<m  No.  2. 
Error  from  District  Court,  Tillman  Ciounty; 
T.  P.  aay,  Judge. 

Action  by  Loula  M.  Alexander  against  Dee 
Alexander  and  J.  W.  Alexander.  Judgment 
for  plalntUt,  and  defendant  Dee  Alexander 
brings  error.    Affirmed. 

Mounts  &  Davis,  of  Frederick,  for  plain- 
tiff In  error.  O.  H.  Searcy  and  Geo.  A. 
Ahem,  both  of  Frederick,  for  defendant  In 
error   Loula  M.  Alexander. 

GALBRAITH,  C.  The  defendant  In  er- 
ror Loula  M.  Alexander  commenced  this  ac- 
tion in  the  trial  court  to  recover  ttie  pos- 
session of  one  Overland  automobile.  A  Jury 
was  waived  and  the  canse  tried  to  the  conrt 


on  an  agreed  statement  of  facts,  from  which 
It  appears  that  the  First  National  Bank  of 
Commerce  of  Frederick,  Okl.,  commenced  an 
action  in  the  district  court  of  Tillman  coun- 
ty, in  debt,  against  J.  W.  Alexander,  and  filed 
an  affidavit  and  bond  tor  attachment  In  that' 
case,  ^nd  caused  a  writ  of  attachment  to  Issue, 
directed  to  the  sheriff  of  Kiowa  county,  and 
was  there  executed  by  seizing  the  automobile 
In  controversy  as  the  property  of  J.  W.  Al- 
exander, then  and  there  In  the  possession  of 
Dee  Alexander.  The  attachment  was  ex- 
ecuted on  the  19th  day  of  February,  1915, 
and  on  the  16th  day  of  April  following  Dee 
Alexander  executed  a  redelivery  bond  to 
the  sheriff  of  E^owa  county,  under  section 
4821,  Rev.  Laws  1910,  and  the  automobile 
was  turned  over  to  him  and  he  retained 
possession  of  it  until  the  commencement  of 
this  action.  The  agreed  statement  of  facts 
farther  recites: 

"That  the  defendant  Dee  Alexander,  is  bow 
asserting  no  title  to  said  proi>erty,  but  is  simply 
claiming  right  to  hold  possession  of  said  auto  in 
order  to  be  able  to  comply  with  the  terms  of  said 
redelivery  bond.  That  the  case  in  National 
Bank  of  Commerce  v.  J.  W.  Alexander,  wherein 
said  auto  was  attached,  is  still  pending,  and  the 
attachment  order  issned  therein,  levying  upon 
said  auto,  has  never  been  quashed  or  discharged. 
And  defendant  Dee  Alexander  is  claiming  that 
replevyini^  suit  herein  cannot  be  maintained 
against  him  at  this  time,  for  the  reason  that  he 
is  holding  said  auto  by  virtue  of  said  redelivery 
bond,  and  that  therefore  same  is  now  in  the 
custody  of  law,  and  that  the  plaintiff  herein  has 
no  right  to  take  said  auto  away  from  him  by 
virtue  of  said  replevying  action.  And  it  is  fur- 
ther agreed  that  the  automobile  in  question  is 
valued  at  the  sum  of  $800,  and  that  the  defend- 
ant Dee  Alexander  is  not  disputing  or  denying 
plaintifTs  ownership  in  said  property.  And  it 
IS  further  agreed  that,  in  case  said  Dee  Alexan- 
der is  not  entitled  to  hold  and  retain  possession 
of  the  said  auto  under  the  attadiment  proceed- 
ings and  redelivery  l>ond  as  given  to  the  sheriff 
of  Kiowa  county  on  the  16th  day  of  April,  1915, 
as  far  as  he  is  concerned,  plaintiff  herein  would 
be  entitled  to  recover  possession  of  the  auto  in 
question.  And  it  is  farther  agreed  that  J.  W. 
Alexander  admitted  that  the  auto  in  qnestion 
belongs  to  plaintiff." 

The  trial  court  found  In  favor  of  the  plain- 
tiff and  awarded  her  the  possession  of  the 
automobile,  or  judgment  for  its  agreed  val- 
ue in  the  sum  of  $800.  From  that  Judgment 
the  defendant  Dee  Alexander  alone  appeals. 

The  only  (question  presented  by  the  assign- 
ments of  error,  as  stated  by  the  plaintiff  in 
error's  brief.  Is  as  follows : 
.  "Did  the  defendant  in  error  Loula  M.  Alex- 
ander have  the  right  to  deprive  the  plaintiff  in 
error  of  the  possession  and  ownership  of  the  au- 
tomobile by  replevin  proceedings  while  the  plain- 
tiff was  holding  the  same  under  a  redelivery 
bond  in  an  attachment  suit  as  provided  under' 
the  Revised  Laws  of  Oklahoma  of  1910,  &  CO, 
art  9,  S  4821,  p.  1276r 

[1]  It  will  be  observed  that  the  property 
was  attached  as  the  property  of  J.  W.  Al- 
exander, and  it  Is  agreed  that  he  did  not 
claim  to  be  the  owner  of  It,  and  also  that 
Dee  Alexander  makes  no  claim  to  the  own- 
ership of  the  automobile,  but  simply  asserts 
that  because  he  gave  a  redelivery  bond  Id 
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tlie  attachment  salt  against  J.  W.  Alexander, 
and  obtained  possession  of  the  aatomobile 
t>7  reason  of  ttiat  tx>nd,  the  property  is  In 
custodla  legls,  and  he  cannot  be  deprived  of 
its  possession  by  this  action  of  r^levin. 
There  is  no  denial  that  the  automobile  be- 
longed to  lioula  M.  Alexander.  The  claim  is 
that  becanse  the  property  was  seized  while 
lield  by  Dee  Alexander  imder  the  redelivery 
bbnd,  she  cannot  assert  her  title  to  it  while 
tbat  suit  is  pending.  The  plaintiff  cites  in 
support  of  his  contention  McKinney  v.  Pnr- 
cell,  28  Kan.  446,  and  onr  own  decisions  of 
Bohannan  v.  Jennings,  31  Okl.  254,  121  Pac. 
195,  and  Grossman  Co.  t.  White,  152  Pac. 
816.  It  will  be  observed  that  our  own  cases 
above  dted  announce  the  rule  as  follows : 
"Where  property  is  held  by  a  party  under 
bond  in  a  replevin  action,  conditioned  on  the  re- 
delivery of  the  specific  property,  in  the  event 
he  shonld  not  prevail  in  the  action,  such  prop- 
erty is  to  be  considered  in  custodla  legis,  the 
same  as  it  the  actual  possession  were  with  the 
oflScer" 

— and  that  they  do  not  hold  that  the  right- 
ful owner  of  personal  property  cannot  assert 
his  title  and  right  to  the  possession  although 
it  be  in  custodla  legis. 

The  same  rule  is  announced  by  the  Su- 
preme Ck>urt  of  Kansas  in  McKinney  v.  Pur- 
ceU,  supra,  but  the  facts  of  that  case  show 
that  the  role  there  announced  is  not  applica- 
ble to  the  facts  in  the  instant  case.  In  that 
case  the  wholesale  merchant,  McKinney,  and 
associates  sold  merchandise  on  credit  to  the 
retail  dealer,  Campbell,  who  sold  the  goods 
to  Purcell,  and  as  a  part  of  the  considera- 
tion for  the  sale  Purcell  agreed,  in  writing, 
to  pay  the  balance  due  the  wholesale  dealer 
for  the  goods.  One  Woods,  a  creditor  of 
Campbell's  sued  him  and  attached  the  goods. 
Purcell  replevied  the  goods  from  the  sheriff, 
giving  a  replevin  bond,  and  the  goods  were 
returned  to  him,  and  he  was  proceeding  to 
sell  them  at  retail  when  the  wholesale  deal- 
er sued  Gampbell  and  Purcell  for  the  pur- 
chase price  and  caused  the  goods  to  be  at- 
tached. Purcell  moved  the  court  to  dis- 
diarge  the  attachment  on  the  grounds  that 
the  goods  were  in  custodla  legis,  inasmuch 
as  he  was  holding  them  under  the  replevin 
bond  vrbea  the  attachment  was  levied  upon 
them.  This  motion  was  sustained  by  the 
trial  court,  and  approved  on  appeal  by  the 
Supreme  Court.  The  reasons  for  the  hold- 
ing of  the  court  as  set  out  in  the  opinion 
are  as  follows: 

"The  principle  upon  which  the  district  court 
discharged  the  property  from  the  attachment  is 
this:  That  where  ^oods  are  replevied  pending 
tlie  action  of  replevm,  they  are  deemed  to  be  in 
custodla  legis,  and  not  subject  to  seizure  or  any 
other  process.  While  by  giving  a  replevin  bond 
the  plaintiff  obtains  possession  of  the  goods,  this 
does  not  change  the  fact  that  they  are  still  the 
subject  of  litigation,  and  by  legal  fiction  still  to 
be  deemed  in  the  possession  of  the  law.  If  the 
replevin  action  be  determined  adversely  to  the 
plaintiff,  he  has  the  right  to  return  the  very 
goods  replevied,  and  the  defoidant  has  the  cor- 
responding right  to  enforce  such  return.  It  is 
true  the  judgment  in  replevin  actions  ordinarily 
runs  in  the  ahemative  to  guard  against  an  ina- 


bility to  make  or  compel  a  delivery  of  the  prop- 
erty ;  but  still  the  action  of  replevin  is  in  its 
nature  an  action  to  determine  and  enforce  the 
rightful  possession  of  specific  property,  and 
while  tbat  action  is  pending,  the  law  should  not 
permit  the  seizure,  unde>  execution  or  attach- 
ment of  that  property  in  such  manner  as  to  pre- 
vent the  full  enforcement  of  the  judgment  in  the 
replevin  action." 

Further  in  support  of  this  distinction  the 
court  says  in  the  opinion: 

"In  the  first  case,  the  property  was  seized 
upon  the  claim  that  the  sale  from  Campbell  to 
Purcell  was  fraudulent,  and  therefore  void  as  to 
creditors.  In  the  second  action,  the  same  prop- 
erty was  seized  upon  the  claim  that  the  sale  was 
valid  and  that  Purcell,  having  obtained  pos- 
session of  the  property  under  such  valid  sale 
and  upon  a  pr<Huise  to  pay  the  debts  of  Camp- 
bell, was  now  fraudulently  seeking  to  repudiate 
such  obligation.  In  other  words,  if  both  actions 
are  maintainable,  and  both  orders  of  attachment 
are  to  be  upheld,  the  same  property  is  to  be 
twice  seized  in  payment  of  debts  contracted  orig- 
inally by  the  same  party." 

[2]  It  has  not  been  held,  so  far  as  we  are 
advised,  either  by  the  Kansas  or  our  own 
courts,  that  the  rule  under  consideration 
prevents  the  owner  of  goods  and  chattels 
seized  under  process  issued  in  an  action  to 
which  he  is  not  a  party,  and  to  satisfy  the 
debt  of  a  third  person,  cannot  assert  his 
right  and  claim  to  the  property,  notwith- 
standing it  may  be  in  custodla  legis.  The 
application  of  the  rule  seems  to  prevent  cred- 
itors from  asserting  claim  to  property  in 
litigatiou  in  an  independent  action  while 
preserving  this  right  to  the  owner. 

In  G^oss  V.  Bogard  et  al.,  18  Kan.  288,  the 
Kansas  Supreme  Court  upheld  the  right  of 
a  person  whose  property  had  been  unlawfully 
seized  in  attachment  suit  against  another,  to 
maintain  an  action  In  replevin  against  the 
sherifT  holding  the  same,  and  in  part  said: 

"And.  so  far  as  appears  from  the  testimony 
offered,  his  property  was,  without  the  slightest 
pretext  or  excuse,  seized  and  held  by  the  oflicer 
in  a  proceeding  to  which  he  was  not  a  party, 
and  in  which  be  could  claim  no  benefit  of  the 
plaintiff's  undertaking  as  a  protection  against 
injury.  While  he  might  have  been  made  a  par^ 
ty  to  that  action,  yet  it  could  have  been  done 
only  upon  leave  of  the  court  (Gen.  Stat.  63T,  § 
42),  and  the  property  itself  mi^ht  have  been 
gotten  out  of  the  way  long  before  this  order 
could  have  been  obtained,  while  stipulations  be- 
tween the  parties  might  have  settled  the  judg- 
ment to  be  entered,  and  released  the  sureties  on 
the  bond.  But  turning  to  the  statute,  and  it 
seems  to  ns  that  the  same  rule  there  obtains, 
in  case  of  property  taken  nnder  a  writ  of  replev- 
in, as  when  talcen  under  execution.  The  party 
against  whom  the  writ  runs  cannot  litigate  its 
validity  in  an  action  of  replevin,  but  a  third 
party  may  assert  his  right  to  the  property  in  the 
possession  of  the  oflScer." 

In  Mann  v.  Ridenhour,  46  Okl.  565,  14& 
Paa  124,  the  same  limitation  in  the  appli- 
cation of  the  rule  is  recognized,  and  it  is 
specifically  held  that  where  the  property  of 
one  is  seized  by  the  sheriff  under  a  writ 
directed  against  the  property  of  another,  the 
party  claiming  the  property  may  maintain 
replevin  against  the  sheriff  to  recover  pos- 
session of  it.  See,  also,  Francis,  Sheriff  et 
al.  V.  Guaranty  State  Bank  of  Tezola,  44 
Okl.  446,  145  Pac.  324,  to  the  8ame-«ffect 
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Taylor  v.  Smith,  44  Okl.  403,  144  Pac.  1028, 
was  an  action  in  replevin  instituted  by  Tay- 
lor against  the  sheriff,  who  it  was  charged 
had  seized  and  unlawfully  held  certain  per- 
sonal property  that  was  exempt  to  him  under 
the  law,  by  virtue  of  an  execution  issued 
upon  a  personal  Judgment  for  debt  against 
him.  The  trial  court  sustained  a  demurrer 
to  the  petition  on  the  ground  that  it  appeared 
therefrom  that  the  property  was  in  custodia 
legis  in  another  action,  where  relief  might 
be  had  by  motion  to  discharge  the  execution. 
He  stood  upon  his  demurrer  and  appealed. 
This  court  reversed  the  trial  court  on  the 
ground  that  it  erred  in  sustaining  the  de- 
murrer. It  may  be  trae  that  the  court  In 
the  above  decision  extended  the  application 
of  the  rule  beyond  that  prescribed  In  the 
cases  above  considered,  Inasmuch  as  it  sus- 
tained the  right  of  the  claimant  for  property 
to  maintain  an  action  of  replevin  to  recover 
it,  even  though  held  under  a  writ  Issued  in 
another  action  to  which  he  was  a  party.  In 
any  event  this  decision  sustains  the  right 
to  maintain  the  action  of  replevin  in  the 
Instant  case. 

It  is  no  answer  to  the  conclusion  of  the 
trial  court  to  say  that  Dee  Alexander  may 
have  to  perform  the  obligation  of  his  bond, 
and  be  compelled  to  pay  the  value  of  the 
automobile,  since  he  cannot  return  it,  if  ad- 
judged to  do  so  in  the  attachment  proceed- 
ings against  J.  W.  Alexander.  He  was  not  a 
party  to  that  action,  and  was  not  required  to 
execute  that  bond.  He  was  a  volunteer,  he 
"butted"  in  to  that  lawsuit.  If  he  should 
be  compelled  to  i>erform  this  obligation, 
whidi  he  voluntarily  assumed,  he  alone  Is  re- 
sponsible for  his  misfortune.  His  protection 
can  afford,  in  Justice,  no  Justification  for  re- 
fusing the  lawful  owner  of  the  automobile 
the  right  to  protect  her  property  and  prev^it 
it  being  taken  in  satisfaction  of  the  debt  of 
another.  Nor  can  it  be  sufficient  reason  why 
she  cannot  assert  her  right  to  possession  of 
her  property  In  this  replevin  action,  notwith- 
standing a  mere  volunteer  holds  possession 
of  it  by  reason  of  having  given  a  forthcoming 
bond,  conditioned  to  hold  it  subject  to  the 
result  of  another  action  to  which  she  was  not 
a  party. 

Wherefore  the  Judgment  appealed  from 
should  be  afflrmed. 

PEB  CXTRIAM.    Adopted  in  whole. 


UNION  MIJT.  INS.  OO.  v.  PAGE  et  al. 
(No.  T038.) 

(Supreme  Court  of  Oklahoma.     Jan.  2,  1917. 
Rehearing  Denied  April  10,  1917.) 

(Bvllabua  by  the  Court.) 

1.  Pbincipai.  ANn  Substt  «s>125— LjABiurr 
OF  SuBBTT— Note. 
The  general  liability  of  a  surety  upon  a  note, 
account,  or  bond,  is  not  conditioned  upon  the 


ezercite  of  diUgenee  by  the  holder  of  the  obliga- 
tion to  collect  of  the  princtoaL  and  the  neg- 
ligence or  passive  inactivi^  oi  the  holder  is  not 
a  defense  available  to  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |i  312-32a] 

2.  Pbiwcipal  and  Subett  «=s>12e(^  —  Peo- 
GEBDiNos  Against  Pbinoipai>-"Req0ike" 

— ^TATtJTE. 

The  term  "require,"  as  used  in  section  1058, 
R.  U  1910,  which  provides  that  "a  surety  may 
require  his  creditor  to  iproceed  against  the  prin- 
cipal, •  •  •  and  if  m  such  case  the  creditor 
neglects  to  do  so,  the  surety  is  exonerated  to  the 
extent  to  which  he  is  thereby  prejudiced," 
means,  to  demand ;  to  insist  upon ;  to  claim  as 
by  right  and  authority ;  to  exact ;  to  claim  as 
indispensable,  a  synonym  as  understood  by  its 
use  m  this  section,  for  exact;  direct;  order, 
and  a  simple  suggestion  to,  or  request  of,  the 
creditor  will  not  suffice. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  ||  843,  344. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Require.] 

3.  PSINCIPAI.  AND  SUBBTT  «S>126(8)  —  RE- 
LEASE or  Surety— Request  to  &vz  Pbinci- 
pai.. 

The  failure  of  the  payee  of  a  promissory 
note  to  sue  the  principal,  upon  the  oral  request 
of  the  surety  sued,  made  to  the  collector  or 
attorney  of  the  creditor,  who  had  the  note  for 
collection,  without  any  showing  that  the  collec- 
tor or  attorney  was  authorized  by  the  creditor 
to  take  legal  proceedings  for  the  collection  of 
the  note,  or  that  such  request  or  notice  was 
not  communicated  to  the  creditor  by  the  collec- 
tor or  attorney,  will  not  operate  as  a  release 
of  the  surety  sued,  even  though  the  principal 
at  the  time  the  request  was  made  was  solvent 
and  amply  able  to  pay  the  note  and  in  the  mean- 
time he  had  become  insolvent,  for  the  reason 
that  it  is  the  duty  of  the  surety  upon  the  fail- 
ure of  the  principal  to  pay  the  note  when  due, 
to  pay  the  same  and  pursue  his  remedy  against 
the  principal  to  reunburse  himself  for  the 
amount  paid  as  such  surety  for  his  principal. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  !|  343,  344.] 

Clommissloners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Washita  (Tounty ; 
James  R.  Tolbert,  Judge. 

Action  by  the  Union  Mutual  Insurance 
C!ompany  against  Hattie  Page  and  J.  H. 
Hays.  Judgment  for  defendant  Hays,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  instructions  to  render  Judgment  for 
plaintiff  tor  full  amount  of  note  sued  on. 

Wilson  ft  Scott,  of  Enid,  and  S.  O.  Bur- 
nette,  of  Cordell,  for  plaintiff  in  error.  Rich- 
ard A.  Billups,  of  Cordell,  for  defendant  in 
error  Hays. 

ROBBERTS,  C.  This  action  was  brought 
by  the  Union  Mutual  Insurance  Company, 
plaintiff  In  error,  against  Hattie  Page  and 
J.  H.  Bays,  defendants  in  error,  to  recover 
on  a  promissory  note  given  by  defendants  to 
plaintiff  as  premium  for  hail  Insurance  policy 
on  60  acres  of  cotton  for  the  season  o£  1911. 
The  note  is  as  toUoMs: 

"Hail  Insurance. 
"$76.00  Enid,  Okl.,  March  18,  1911. 

"On  or  before  the  first  day  of  October  <rf  this 
year,  for  value  received,  I,  we,  or  either  of  us, 
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promlae  to  pay  to  He  Union  Mntual  Insurance 
Comptoir,  of  Knid,  Oklahoma,  or  order,  the 
Kun  of  seventy-six  and  ""/loo  dollars,  payable 
at  the  office  of  said  company  in  Enid,  Oklahoma. 

"This  note  is  given  for  premium  for  insimmt* 
on  my  crop  of  grain,  now  growingon  the  W.  % 
of  section  1,  townahip  11,  range  20,  and  on  the 

acres  in  all,  situated  in  Washita  county, 

state  of  Oklahoma,  and  this  indenture,  made  on 
the  day  above  written,  and  between  the  under- 
signed and  the  said  company,  witnesseth:  Tliat 
the  undersigned  mortgages  to  said  company  the 
said  crop  o?  grain,  as  security  for  the  payment 
to  said  company  the  abo<-e  named  sum  of  money 
on  or  before  the  first  day  of  October  of  this 
year,  and  this  mortgage  shall  also  cover  said 
grain  wherever  located  after  it  is  harvested. 
This  note  to  bear  interest  at  10  per  cent  per 
annum  from  date,  if  not  paid  at  maturity. 
Without  interest  if  paid  when  due.  I  agree  to 
pay  an  attorney  fee  of  ten  dollars,  if  it  becomes 
necessary  to  collect  the  above  sum  of  money  or 
any  part  thereof  by  law,  or  if  it  be  placed  m  the 
hands  of  an  attorney  for  collection. 

"Hattie  Page. 
"J.  H.  Haya 

"Witness:  Aug.  Qumustep. 

"Policy  No.  (»475. 

"P.  O.,  Canute." 

No  service  web  had  upon  defendant  Page. 
Defendant  Hays  answered  as  follows: 

"Comes  now  the  defendant,  J.  H.  Hays,  and 
for  answer  to  plaintifE's  bill  of  particulars  de- 
nies eadi,  every,  and  all  allegations  therein,  ex- 
cept such  as  are  hereinafter  specifically  ad- 
mitted. _    _  ,    ..     ^t  ^ 

"First.  Defendant  J.  H.  Hays  admits  that 
he  signed  the  note  named  in  plaintifE's  bill  of 
particulars  as  a  surety,  and  accommodation 
signer,  and  received  no  benefits  in  consideration 
therefor,  believing  that  said  company  was  law- 
fully authorized  hy  the  state  of  Oklahoma  to 
write  the  told  of  insurance  that  the  principal 
of  said  note,  Hattie  Page,  desired,  to  wit,  hail 
insurance  <m  a  cotton  crop.  That  on  or  about 
the  date  of  the  policy  here  involved,  to  wit, 
March  21,  1911,  the  State  Insurance  Commis- 
moner,  Hon.  Perry  A.  Ballard,  revoked  the  li- 
cense of  said  Union  Mutual  Insurance  Company, 
stating  that  said  company  has  no  legal  right 
to  write  hail  insurance  on  crops  at  that  date. 
That  by  reason  of  the  foregoing  state  of  facte, 
consideration  for  which  this  defendant,  J.  H. 
Hays,  signed  said  note  never  lawfully  existed, 
or  if  the  same  ever  existed  it  wholly  failed  whffli 
the  said  Insurance  Commissioner  revoked  the  li- 
cense of  the  said  company. 

"Second.  For  a  further  answer  and  defense, 
defendant  alleges  that  the  plaintiff  herein,  in  the 
fall  of  1911,  and  after  said  note  was  due  and 
collectable,  neglected,  failed,  and  refused  to  make 
an  effort  to  collect  said  note  from  the  principal, 
Hattie  Page ;  that  this  defendant,  J.  H.  Hays, 
asked  and  requested  plaintiff  to  proceed  to  col- 
lect said  note  while  the  principal  was  m  pos- 
si^on  of  a  cotton  crop  from  which  thia  note 
could  have  been  made,  if  the  same  was  legal; 
that  this  defendant  informed  iJaintiff  at  the 
time  referred  to  herein  that  said  cotton  crop 
was  all  the  protection  that  he  as  a  surety  had ; 
and  that  he,  defendant,  J.  H.  Hays,  wanted  this 
matter  settlied  at  once  for  his  protection;  that 
by   reason  of  plaintiff's  failure   to   so   proceed 

Xinst  said  principal,  Hattie  Page,  as  request- 
said  cotton  has  been  disposed  of  by  Hattie 
Page,  and  said  Hattie  Page  is  insolvent  and  has 
no  means  out  of  which  any  part  of  said  debt 
can  be  made,  to  the.  damage  of  said  defendant 
to  the  amount  of  his  liabibty  and  said  note." 

Upon  these  issues,  trial  was  had  to  a  Jury, 
Terdict  returned  for  defendant,  and  Judgment 
rendered  against  plaintiff  for  costa.  PlaintUt 
brings  error. 


It  is  appareat  from  the  verdict  that  the 
Jury  found  for  this  defendant  on  the  allega- 
tion that  he  veas  only  surety  on  the  note,  and, 
while  there  might  be  some  question  as  to 
that  fact,  we  will  adopt  the  finding  of  the 
Jury  and  consider  the  case  upon  that  theory. 

[1,  2]  This  brings  us  to  the  proposition  as 
to  whether  the  defendant  Hays  was  released 
and  relieved  from  payment  of  the  note  be- 
cause of  the  laches  of  the  plaintiff  in  failing 
to  proceed  against  the  principal,  or  taking 
some  steps  to  obtain  payment  out  of  the 
cotton  belonging  to  the  principal  and  pointed 
out  to  the  agent  of  the  plaintiff  about  the 
time  of  the  maturity  of  the  note.  In  support 
of  his  defense  upon  that  theory,  the  defend- 
ant relies  on  section  1058,  R.  L.  1910,  which 
is  as  follows: 

"1058.  A  surety  may  require  his  creditor  to 
proceed  against  the  principal,  or  to  pursue  any 
other  ronedy  in  his  power  which  the  surety  can- 
not himself  pursue,  and  which  would  lighten  his 
burden ;  and  if  in  such  case  the  creditor  neglects 
to  do  so,  the  surety  is  exonerated  to  the  extent 
to  which  be  is  thereby  prejudiced." 

We  gather  from  the  record  that  the  de- 
fendant relies  principally  upon  that  part 
of  the  section  above  quoted  which  provides 
that  a  surety  may  require  his  creditor  to 
proceed  against  the  principal,  and,  U  the 
creditor  falls  to  do  so,  the  surety  Is  exonerat- 
ed to  the  extent  to  which  he  is  thereby  prej- 
udiced. The  particular  steps  taken  by  de- 
fendant Hays  to  require  the  plaintiff  to  pro- 
ceed against  the  principal  are  detailed  In  his 
testimony  given  at  the  trial,  as  follows: 

"A.  She  got  the  crop  insurance  provided  I 
signed  her  note.  I  signed  her  note.  She  wanted 
it  signed  for  hail  insurance,  and  I  signed  it. 
Q.  Had  she  signed  the  note  at  the  time  you 
did?  A.  Yes,  sir.  Q.  And  came  to  you  after- 
wards? A.  Yes,  sir.  Q.  Did  you  have  any 
conversation  with  the  company  or  any  of  its 
agents  with  reference  to  tins  note  in  the  year 
1911?  A.  I  did.  Q.  Tell  the  jury  what  it  was. 
A.  I  had  no  further  conversation  until  fall. 
The  first  conversation  I  had  with  the  agent  was 
in  the  spring.  That  fall  there  came  another 
man,  a  collector.  Q.  State  whether  or  not  he 
had  this  note  for  collection?  A.  He  did.  Mrs. 
Page  refused  to  pay  it,  and  so  did  I.  I  says, 
'There's  two  bales  picked  there,  three  picked, 
two  on  tbe  ground  and  one  on  the  wagon.'  I 
says,  'Yon  go  and  attach  that  cotton.'  Q.  What 
further  statement  did  you  make  to  him,  if  any, 
about  attaching  the  cotton?  A.  I  told  him  to 
go  ahead  and  attach  the  cotton  and  get  his  mon- 
ey out  of  it.  Q.  Did  you  tell  him  in  what  ca- 
pacity you  had  signed  the  note?  A.  Yes,  sir; 
he  said  he  didn't  want  to  attach  the_  cotton.  He 
would  rather  not,  but  he  finally  said  he  would, 
but  he  never  did  attach  it  I  told  him  if  he 
would  attadi  the  cotton  the  parties  would  un- 
doubtedly make  a  replevin  bond  and  sell  the 
cotton  and  he  would  have  a  bond  the  court 
would  take,  whith  would  be  much  better  than 
a  note  on  me  and  he  would  get  his  money.  That 
was  the  only  chance  he  had  on  it— for  him  to 
take  the  cotton.  I  couldn't  get  it.  Q.  What 
became  of  the  cotton?  A.  Mrs.  Page  sold  the 
cotton.  Q.  About  how  much  cotton  was  pick- 
ed and  in  the  field  at  the  time?  A.  I  believe 
at  that  time  there  had  been  about  five  bales 
sold,  and  I  think  the  crop  made  about  23  bales. 
There  was  three  bales  picked  at  that  time,  or  a 
little  better.  Q.  There  was  about  18  in  tbe 
fidd  and  on  the  ground  and  the  wagon?  A. 
Something  like  that.     There  was  five  bales  al- 
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ready  sold  and  thre«  bales  picked,  and  the  rest 
was  in  the  field.  Twenty-three  bales  out  of  the 
whole  crop.  Q.  Where  ia  Mrs.  Page  at  this 
time,  if  you  know?  A.  I  don't  know.  Q.  Do 
you  know  whether  she  has  any  proi>erty  at  all 


She  had  a  few  stock.  Q.  Do  you  think  there 
was  ample  cotton  at  that  time  to  settle  this  debt? 
A.  'niere  was  enough  cotton  picked  there  to  settle 
it  then.  Q.  Do  you  remember  who  the  gentleman 
was  who  came  and  talked  to  you  in  October? 
A.  Said  his  name  was  Webb.  Q.  You  say  you 
told  Mr.  Webb  to  go  and  attach  the  cotton?  A. 
Yce,  sir.  Q.  Was  that  in  writing?  A.  No, 
sir.  Q.  You  never  did  give  the  company  any 
written  notice?  A.  No,  sir.  Q.  Yon  never  did 
offer  to  pay  the  exjienses  or  indemnify  them 
against  any  expense  in  the  matter?  A.  No,  I 
never  did.  Q.  Tlie  only  reason  you  didn't  pro- 
tect yourself  was  from  the  fact  that  you 
thought  yon  had  a  way  to  beat  the  note?  A. 
Well,  I  just  looked  at  it  like  this:  I  would 
have  to  pay  the  note  out  of  my  own  pocket,  and 
I  couldn't  get  anything  out  of  her,  and  if  they 
couldn't  I  didn't  think  I  could.  Q.  Why  didn't 
Tou  when  you  saw  that  Mrs.  Page  was  dispos- 
ing of  this  security  that  was  behind  that  note 
that  you  proposed — why  didn't  you  say  some- 
thing to  Mrs.  Page  about  Mying  the  note?  A. 
We  did  talk  about  it.  Q.  Did  you  ever  suggest 
to  her  to  pay  the  note?  A.  I  told  her  I  would 
like  to  get  it  off  of  my  bands.  Q.  When  she  was 
telling  you  what  she  thought  she  could  do  from 
her  advice,  did  you  ttdce  any  steps  or  make  any 
remonstrations  against  her  not  making  security 
against  the  note?  A.  No.  9-  ^"^  never  re- 
quested her  to  make  you  safe  in  any  way  so  in 
case  of  litigatiffiD  you  would  be  protected?  A. 
Yes,  sir ;    she  told  me  she  was  going  to  leave. 


and  she   says,   'If  you   ever  have  any  trouble 

about  that,  I'll 

have  never  any 

that  assurance   from   her   you   let   the  matter 


pay  it.' 


But  she  says,  'Yonll 
have  never  any  trouble  about  it.'     Q. 

let   th( 


And  on 


drift  and  paid  no  more  attention  to  it?  A. 
That's  all  I  could  do.  Q.  John,  when  did  you 
last  see  her?  A.  I  haven't  seen  her  since  she 
left  the  farm.  Q.  When  did  she  leave?  A.  I 
don't  know  when  she  left,  whether  the  first  of 
1912  or  the  last  of  1911,  but  some  time  either 
the  first  of  that  year  or  the  last,  some  time 
along  there.  Q.  Where  is  she  now?  A.  I  don't 
Icnow.  Q.  At  that  time  she  had  some  stock  you 
say?  A,  Y«a,  sir.  Q.  And  she  was  leaving  the 
state,  you  say?  A.  Well,  I  don't  know  whether 
she  was  moiving  then  to — somewhere  in  the 
northern  part  of  this  state.  I  forget  the  name 
of  Uie  place  now.  Q.  The  note  was  then  past 
due?  A.  Ob,  yes.  Q.  You  made  no  effort  to 
secure  yourself  at  all?  A.  No.  Q.  You  rested 
on  the  assurance  or  the  advice  you  had  received 
that  this  company  couldn't  collect  it  because  of 
the  invalidity  of  the  company  as  a  corporation? 
A.  Well,  yes;  that's  about  all  there  was  to  it. 
Q.  You  didn't  think  the  company  had  any  right 
to  sue  you?  A.  Yes,  sir.  Q.  That  was  your 
advice?  A.  Yes.  sir.  Q.  You  went  and  sought 
counsel  about  it?  A.  Yes,  sir.  Q.  And  because 
of  the  defense  you  had  on  its  organization  and 
right  to  do  busmess  in  this  state— that  was  the 
reason  you  didn't  pay  it?  A.  Yes,  sir.  Q.  This 
crop  matured,  and  Mrs.  Page  held  the  policy 
'  all  during  the  season  of  1911?  A.  Yes,  sir.  Q. 
You  retained  the  iwlicy  and  received  the  bene- 
fits? A.  Which  benefits?  Q.  You  had  the  in- 
surance on  the  crop?  A.  She  had  the  insurance. 
Q.  I  understand.  Your  note  was  outstanding 
at  that  time?  A.  Yes,  sir;  the  note  was  out- 
standing at  that  time.'' 

There  is  testimony  tending  to  show  that 
at  the  time  the  collectur  demanded  pay- 
ment of  the  notes,  being  the  time  the  con- 
versation above  related,  was  had,  the  agent 
promised   defendant   that   he  would   attach 


the  cotton  pointed  oat  to  blm  as  belonging 
to  Mrs.  Page;  but  for  some  reason,  which 
is  not  explained,  he  did  not  do  so.  There 
is  no  evidence  on  behalf  of  defendant  Hays 
that  he  relied  on  that  promise.  There  is  no 
evidence  tending  to  show  that  the  agent  had 
authority  to  bring  the  action,  nor  that  he 
ever  communicated  the  defendant's  request 
to  the  company.  There  is  no  evidence  tend- 
ing to  show  that  legal  grounds  existed  for 
attachment  against  the  principal.  There  is 
no  evidence  tending  to  show  that  Hays  made 
any  other  or  further  effort  to  require  the 
plaintiff  to  proceed  against  the  principal. 
There  was  no  evidence  tending  to  show  that 
the  defendant  notified  the  company  or  its 
agent  that,  in  case  the  plaintiff  failed  to 
proceed  against  the  principal,  he,  as  surety, 
would  hold  himself  discharged.  The  full  pur- 
port of  the  evidence  Is  that  Hays,  for  his 
defense,  relied  upon  the  fact  that  the  plain- 
tiff could  not  recover  because  the  plaintiff's 
license  to  transact  business  in  Oklahoma  had 
been  revoked.  At  the  conclusion  of  the  tes- 
timony, the  court  gave  the  following  instruc- 
tion, among  others: 

"If  you  find  and  believe  from  a  preponderance 
of  the  evidence  of  this  case  that  the  defendant 
Hajrs  signed  said  note  as  surety,  that  when  the 
plaintiff  presented  said  note  for  collection  after 
its  maturity  the  defendant  Hays  notified  the 
plaintiff  that  he  was  surety  on  said  note  only, 
and  requested  and  demanded  of  the  plaintiff  that 
they  proceed  and  take  legal  steps  to  enforce  col- 
lection of  the  note  against  the  principal,  Mrs. 
Page,  by  attachment  of  her  cotton,  and  that  the 
company  failed  to  do  so,  and  that  by  reason  of 
such  failure  the  defendant  Hays  has  been  dam- 
aged to  the  full  amount  of  the  note  sued  upon, 
if  you  ao  find,  your  verdict  should  be  for  the 
defendant  J.  U.  Hays;  otherwise,  you  should 
find  against  him,  and  in  favor  of  the  plaintiff  for 
the  full  amount  of  the  note  sued  on." 

It  is  apparent  from  the  language  of  this 
instruction  that  the  trial  court  was  of  the 
opinion  that  all  that  was  necessary  to  a 
complete  exoneration  on  the  part  of  the  sure- 
ty was  to  notify  or  request  the  creditor  to 
proceed  against  the  principal.  Nor '  do  we 
overlook  the  fact  that  the  word  "demand" 
is  used  in  the  instruction,  but  the  evidence 
does  not  Justify  in  any  sense  the  use  of  that 
word.  There  is  no  evidence  even  tending  to 
show  that  the  defendant  demanded  that  the 
creditor  proceed  against  the  prlncii>al.  The 
proof  is  simply  to  the  effect  that  the  defend- 
ant suggested  or  possibly  requested  the  cred- 
itor to  attach  certain  property  belonging  to 
the  principal.  As  we  view  the  authorities, 
this  is  not  sufBdent  Many  of  the  authori- 
ties go  to  the  extent  of  holding  that: 

"An  unheeded  request  by  a  surety  that  the 
creditor  proceed  against  the  principal,  after 
the  matunty  of  a  note,  and  while  the  principal 
is  solvent,  will  not  operate  to  discharge  the 
surety,  although  the  principal  afterwards  be- 
comes insolvent,  unless,  accompanying  the  re- 
quest to  proceed  against  the  principal,  there  is 
an  explicit  notice  that,  in  case  the  creditors 
shall  tail  to  sue,  the  surety  will  h^d  himself 
discharged."  Kennedy  v.  Falde,  4  Dak.  319, 
29  N.  W.  667. 
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We  do  not  base  this  opinion  solely  upon 
tbe  fact  that  defendant  failed  to  notify  the 
creditor  that  be  would  "hold  himself  dis- 
charged If  It  failed  to  proceed  against  the 
principal,"  but  cite  the  rule  simply  for  the 
purpose  of  showing  the  extent  to  which  some 
authorities  go,  the  strictness  to  which  the 
surety  Is  held  tp  bring  himself  within  the 
rule  to  obtain  exoneration  from  liability.  It 
Is  well  settled  that  a  simple  request  to  pro- 
ceed against  the  principal  Is  not  sufficient. 
In  the  case  of  Kennedy  v.  Falde,  supra,  the 
language  of  the  surety  to  the  creditor  was, 
"You  had  better  collect  the  sum  from  Mr. 
Falde."  Perhaps  not  quite  as  strong  as  the 
language  used  in  this  case,  but  in  speaking 
to  that  point  the  court  says: 

"Can  it  be  claimed  that  such  language  was  a 
requirement  made  upon  the  principal  to  proceed 
and  collect  the  sum  from  Falde,  and,  if  ue  neg- 
lected so  to  do,  the  surety  would  consider  him- 
self released?  Clearly  not.  To  require  is  'to 
demand ;  to  insist  upon  having ;  to  claim  as  by 
right  and  authority;  to  exact;  to  claim  as  in- 
dispensable'— a  synonym,  as  we  understand  its 
use  in  this  section,  for  'exact' ;   'direct' ;   'order.' 

"If  aJl  the  other  modes  provided  by  law  for 
the  protection  of  a  surety  are  by  him  to  be 
disregarded,  no  action  upon  his  part,  under  the 
proTisi(»i8  of  section  1681  (Dakota,  same  as  sec- 
tion 1058,  B.  li.  1010,  OM.),  will  be  deemed  a 
compliance  with  its  provision,  which  falls  short 
of  a  dear  notice  to  the  creditor  that  he  expects 
and  requires  him  to  proceed  in  collection  ot  the 
debt  against  the  principal.  Such  a  demand  must 
be  made  that  ue  creditor  should  understand 
that  the  \fiah  and  direction  of  the  surety  to 
him  is  to  proceed  against  the  principal  in  the 
collection  of  the  debt.  No  requirement  suscepti- 
ble of  any  other  construction  will  be  suificient 
Applying  this  rule  to  the  language  used  in  the 
case  atbar,  it  will  be  seen  it  falls  far  short  of 
such  a  'requirement'  as  is  contemplated  by  stat- 
ute." 

It  Is  definitely  settled  by  the  common  law, 
as  well  as  numerous  decisions  In  this  state, 
based  upon  statutory  enactments,  that: 

"The  general  liability  of  a  surety  upon  a 
note,  account,  or  bond  is  not  conditioned  upon 
the  exercise  of  diligence  by  the  holder  of  the 
obligation  to  collect  of  the  principal,  and  the 
negligence  or  passive  inactivity  of  such  holder 
is  not  a  defense  available  to  ue  surety." 

[3]  It  is  also  held  by  numerous  authori- 
ties that  notice  of  the  surety  to  an  agent  or 
attorney  of  the  creditor  would  not  suffice 
unless  the  authority  of  such  agent  or  attor^ 
ne^y  is  made  to  appear  by  the  evidence. 
Cummins  r.  Garretson,  15  Ark.  132;  Drisklll 
T.  Washington  County,  53  Ind.  532 ;  Saping- 
ton  T.  Jeffries,  15  Mo.  628 ;  Adams  t.  Roane, 
7  Ark.  360;  Bartlett  t.  Cunningham,  85  111. 
22;  Shimer  v.  Jones,  47  Pa.  26S;  Hellen  v. 
Bryson,  40  Pa.  472. 

Measuring  the  Instruction  of  tbe  trial  court 
now  under  consideration  by  the  foregoing 
rules,  it  must  be  apparent  to  all  that  it  can- 
not be  approved,  and  that  prejudicial  error 
was  committed  b/  the  court  in  so  instruct- 
ing the  Jury. 

The  recent  decisions  of  this  court  clearly 
settle  the  doctrine  In  this  state  upon  the 
questions  under  consideration  here,  in  favor 
of  tbe  contentions  of  plaintiff  In  error.    In 


the  case  of  Palmer  t.  Noe,  160  Pac.  482,  464. 
the  court  says: 

"  •  •  •  Section  1056,  R.  L.  1910,  provides 
when  sureties  may  be  exonerated,  and  this  sec- 
tion is  as  follows:  'A  surety  is  exonerated: 
First,  in  like  manner  with  a  ^arantor;  sec- 
ond, to  the  extent  to  which  be  is  prejudiced  by 
an  act  of  the  creditor  which  would  naturally 
prove  injurious  to  the  remedies  of  the  surety  or 
inconristent  with  his  rights,  or  which  lessens  his 
security ;  _  or,  third,  to  the  extent  to-  which  he 
is  prejudiced  by  an  omission  of  the  creditor  to 
do  anything,  when  required  by  the  surety,  which 
it  is  his  duty  to  do.' 

"Section  1068,  R.  L.  1910,  provides  that  a 
surety  may  require  the  creditor  to  proceed 
against  the  principal,  under  certain  conditions. 
'This  section  is  as  follows:  'A  surety  may  require 
his  creditor  to  proceed  against  the  principal,  or 
to  pursue  any  other  remedy  in  his  power  which 
the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden ;  and  if  in  such  case 
the  creditor  neglects  to  do  so,  the  surety  is  ex- 
onerated to  the  extent  to  which  he  is  thereby 
prejudiced.' 

"The  defendant  insists  that,  under  section 
1058  and  subdivisions  2  and  3  of  section  1056, 
he  is  released  from  liability  upon  the  note  sued 
on,  for  tbe  reason  that  the  plaintiff  failed  to 
comply  with  the  oral  request  made  to  his  attor- 
ney to  proceed  against  the  principal  and  sure- 
ties upon  said  note  at  a  time  when  the  princi- 
pal was  solvent  and  amidy  able  to  pay  the  debt- 
or, and  that  in  the  meantime  the  principal  and 
the  other  sureties  became  insolvent,  and  that 
his  failure  to  so  proceed  prejudiced  his  rights 
and  remedies  against  the  principal  and  his  co- 
sureties. With  this  contention  we  cannot  agree. 
It  was  not  the  duty  of  the  plaintiff  to  sue  the 
principal,  and  not  being  his  duty,  his  failure 
to  do  so  was  not  prejudicial  to  the  rights  and 
remedies  of  the  defendant  The  defendant  ob- 
ligated himself  to  pay  the  debt,  and,  upon  the 
failure  of  the  principal  to  pay  it,  at  maturity, 
it  was  his  duty  to  pay  it  and  proceed  against 
the  principal  and  his  cosureties  imder  section 
1061,  R.  L.  1910. 

"Plaintiff  had  the  option  to  sue  any  or  all  of 
the  makers  of  this  note,  and,  having  this  option, 
his  failure  to  comply  with  the  oral  requ&'jt  of 
the  defendant  would  not  operate  as  a  release  of 
liability.  If,  as  a  matter  of  fact,  the  principal 
and  the  other  sureties  thereon  were  solvent,  it 
was  the  plain  duty  of  the  defendant  to  pay  the 
obligation  and  proceed  to  protect  himself  under 
the  statute." 

Later  in  a  similar  case.  Miller  v.  State  ex 
rel.  Lankford,  152  Pac.  410,  this  court  adopt- 
ed and  approved  the  doctrine  In  Palmer  v. 
Noe,  supra.  In  the  following  language: 

"On  the  merits,  the  question  presented  in  this 
case  cannot  be  distinguished  from  Palmer  T. 
Noe,  150  Pac.  462,  not  yet  officially  reported: 
'Under  section  4694,  Rev.  Laws  1910,  the  payee 
of  a  promissory  note  may,  at  his  option,  sue 
one  of  the  sureties,  without  joining  the  maker 
and  the  other  sureties  as  parties  defendant ;  and 
his  failure  to  sue  the  maker  and  other  sureties 
does  not  operate  as  a  release  of  the  surety  sued. 
The  failure  of  the  payee  of  a  promissory  note 
to  sue  the  principal,  upon  the  oral  request  of 
the  surety  sued,  made  long  after  the  maturity 
of  the  note  to  the  attorney  of  the  payee,  who 
had  the  note  for  collection,  does  not  operate  as 
a  release  of  the  surety  sued,  even  though  the 
principal,  at  she  time  the  request  was  made,  was 
solvent  and  amply  able  to  pay  the  note,  and  in 
the  meantime  he  and  the  other  sureties  thereon 
became  insolvent;  it  being  the  duty  of  the 
surety,  upon  the  failure  of  the  principal  to 
pay  the  note  when  due,  to  pay  the  same,  and 
pursue  his  remedy  against  the  principal  and  hix 
cosureties.' 

"Counsel  for  the  plaintiff  in  error  has  earn- 
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estly  requested  na.  In  a  well-oonsidered  brief,  to 
reconsider  the  question  decided  in  that  case  and 
overrule  it  But,  after  a  careful  consideration 
of  the  authorities,  we  are  satisfied  that  that  case 
was  rightfully  decided,  and  in  addition  the  im- 
portance of  adhering  to  the  decisions  of  this 
court  once  made,  and  thus  preserving  a  conform- 
ity in  the  law,  cannot  be  overestimated." 

Utber  questions  are  presented  In  this 
case,  but  we  deem  It  nnnecessary  to  discuss 
them.  The  section  under  which  the  defense 
is  made  came  from  Dakota,  and  was  adopt- 
ed here  in  early  territorial  days.  The  case 
of  Kennedy  v.  Falde,  supra,  was  decided  by 
tliat  court  long  before  the  section  was  adopt- 
ed here,  and  became  a  part  of  the  law  of 
this  state.  Tltat  oonstrnction  has  been  ap- 
proved and  consistently  followed  by  numer- 
ous decisions  in  this  court,  and  cited  with 
approval  by  a  number  of  the  courts  of  last 
resort  in  sister  states. 

The  case  should  be  reversed  and  remanded 
to  the  district  court  of  Washita  county,  witJi 
instructions  to  render  Judgment  for  the  plain- 
tiff for  the  full  amount  of  the  note  sued  on, 
in  accordance  with  the  terms  and  provisions 
of  said  note. 

PBR  CURIAM.     Adopted  in  whole. 


OELAHOBCA      RY.      CO.      t.      THOMAS. 
(No.   6769.) 

(Supreme  Court  of  Oklahoma.    Jan.  30,  1817. 
Concurring  Opinion  April  10,    1917.     Re- 
bearing  Denied  April  10,  1917.) 

(iSfyUa&M  by  the  Court.) 

1.  Stbebt  Railboads  <S=>99(15)— Olxisior 
Between  Cab  and  Fibe  Apfabattjs — Con- 
TBiBTJTORY  Negligence. 

Because  of  the  exceptional  drcnmstances 
under  which  firemen  respond  to  an  alarm  of  fire 
and  under  which  fire  apparatus  is  operated,  the 
ordinary  rules  which  are  almost  universal  in 
their  application  regulating  the  conduct  of  per- 
sons engaged  in  their  private  business  or  pleas- 
ure are  not  controlling  in  a  case  where  mem- 
bers of  a  fire  department  are  hurrying  to  the 
scene  of  a  fire  in  answer  to  a  fire  alarm. 

[EJd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  210.] 

2.  Stbeet  Railboads  ^=>99(15)— Collision 
Between  Cab  and  Fibe  Appabatus— Ob- 
SEBVANCE  or  Obdinanoe— Pbesuvption. 

The  fire  department  of  Oklahoma  City  was 
by  ordinance  given  the  right  of  way  in  passing 
to  a  fire,  and  defendant  street  railway  company 
was  required  by  ordinance  to  stop  its  street 
cars  in  case  of  fire,  300  feet  from  the  street  in- 
tersection on  which  fire  apparatus  would  cross 
its  track.  Plaintiff  was  riding  on  a  trade  to  a 
fire,  driven  by  another.  Proper  warnings  were 
being  given  of  the  approach  of  the  truck,  and 
plaintiff  and  the  others  riding  upon  said  truck 
were  justified  in  assuming  that  defendant's  car 
would  be  stopped  as  required  by  ordinance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  !  210.] 

3.  Stbeet  Railboads  «=»113(7)— Collision 
Between  Cab  and  Fibe  Appabatxjs— Con- 

TBIBOTOBT    NEOLIOENCE— EvinENCE. 

In  an  action  for  damages  for  injuries  to  a 
fireman  caused  by  a  collision  between  a  truck 


upon  which  he  was  riding  to  a  fire,  and  a  street 
car,  evidence  that  plaintiff  had  previously  rid- 
den upon  the  truck  when  traveling  at  a  similar 
rate  of  speed  in  going  to  fires,  or  that  plaintiff 
knew  when  he  boarded  the  truck  on  the  night 
of  the  accident  that  same  would  proceed  at  any 
particular  rate  of  speed,  was  inadmissible  to 
prove  contributory  negligence  upon  the  part  of 
plaintiff  at  the  time  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Street  RaQ- 
roads.  Cent  Dig.  §  23S.] 

4.  Nbolioence  «=»d3(l)— Imputed  Nxou- 
OBRCK— FiBEifEN— Dbivex  or  Tbuck. 
Where  plaintiff  and  another  were  riding 
upon  the  rear  of  a  truck  which  was  being  driven 
at  a  high  rate  of  speed  to  a  fire,  and  plaintiff 
bad  no  voice  in  the  selection  of  the  driver,  and 
no  control  over  his  actions  or  the  speed  of  the 
truck,  but  was  required  by  his  duties  to  mount 
thereon  and  proceed  to  the  scene  of  the  fire 
upon  an  alarm  being  given,  and  render  such  as- 
sistance as  was  possible,  and  while  riding  there- 
on a  collision  occurred  between  said  truck  and 
a  street  car,  resulting  in  injuries  to  plaintiff, 
the  negligence,  if  any,  of  the  driver  of  said  truck 
cannot  be  imputed  to  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  147,  148.] 

6.  Damages  <8=3200(6)— Physical  Kxamina- 

tion— poweb  of  coubt. 
Where  plaintiff  in  an  action  for  damages  for 
personal  injuries  exhibits  a  portion  of  his  body 
to  the  jury,  and  physicians  called  b^  him  testify 
as  to  the  nature  and  extent  of  his  injuries,  and 
plaintiff  offers  to  submit  to  an  examination  by 
any  physician  or  board  of  physicians  named  by 
the  court  other  than  those  in  the  employ  of  de- 
fendant, who  are  shown  to  have  been  employed 
by  the  defendant  and  who  are  to  receive  $25 
per  day  for  testifying  in  the  case,  it  is  not  error 
for  the  court  to  refuse  to  require  plaintiff  to 
submit  to  an  examination  by  the  physicians  em- 
ployed by  defendant. 

[EM.  Note. — For  other  cases,  see  Damages, 
(3ent  Dig.  {  531.] 

Tbacker,  J.,  dissenting  in  part 

Elrror  from  District  Court,  Oklahoma 
County ;  Edward  Dewes  Oldfleld,  Judge. 

Suit  by  Ross  Thomas  against  the  Oklaho- 
ma Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

John  W.  Sliartel  and  Burke  Shartel,  both 
of  Oklahoma  City,  for  plaintiff  In  error. 
Harris,  Nowlin  &  Singleton  and  D.  K.  Pope, 
all  of  Oklahoma  City,  for  defendant  In  error. 

HARDT,  J.  Defendant  in  error  brought 
siiit  In  the  district  court  of  Oklahoma  coimty 
against  plaintiff  in  error  for  damages  for 
personal  injiiries  alleged  to  have  been  sus- 
tained in  a  collision  between  one  of  defend- 
ant's street  cars  and  a  gasoline  automobile 
truck  upon  wttich  he  was  riding  to  a  fire  in 
Capitol  Hill,  one  of  the  suburbs  of  Oklahoma 
City,  at  about  10  o'clock  p.  m.  May  17,  1912. 
The  parties  will  be  designated  as  they  ap- 
peared in  the  trial  court 

The  collision  occurred  at  the  crossing  of 
Robinson  and  Poplar  street  about  two  blocks 
south  of  the  steel  bridge  across  the  North 
Canadian  river.  Robinson  street  runs  north 
and  south,  and  is  the  principal  street  from 
the  business  section  of  Oklahoma  City  to 
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Capitol  Hill,  being  pared  the  entire  distance, 
and  Is  the  route  usually  traveled  by  the  fire 
department  when  making  runs  in  answer  to 
fire  alarms  In  the  south  portion  of  the  dty. 
P<9lar  street  runs  east  and  west,  and  the 
tracks  of  the  defendant  company  run  along 
said  street  at  the  intersection  thereof  with 
Robinson  street.  The  truck  upon  which 
plaintiff  was  riding  at  the  time  of  the  injury 
was  being  dilyai  by  the  captain,  the  regular 
driver  being  off  duty  that  night,  and  was  pro- 
ceeding south,  whUe  the  street  car  was  pro- 
ceeding east  Plaintiff  and  another  fireman 
were  standing  on  the  back  part  of  the  truck 
wbere  a  step  and  railing  to  hold  to  was  pro- 
Tided.  The  evidence  as  to  the  speed  of  the 
truck  varies.  No  question  Is  made  by  the 
defendant  as  to  the  negligence  of  tbe  crew  in 
chai^ie  of  Its  street  car  at  the  time  of  the 
accident,  but  error  is  assigned  upon  the  ac- 
tl<Hi  of  the  court  in  excluding  from  consider- 
ation of  the  Jury  the  alleged  negligence  of 
tbe  driver  of  said  truck,  and  evidence  as  to 
^rbetber  tbe  i^lntlff  had  been  accustomed  to 
riding  np<M>  'said  truck  theretofore  at  a  simi- 
lar rate  of  speed,  and  in  the  giving  of  cer- 
tain Instructions  and  refusing  certain  re- 
quested instmctlans  offered  by  defendant, 
and  in  refusing  to  require  the  plaintiff  to  be 

'  strlpi>ed  before  the  Jury  and  permit  certain 
physicians  selected  by  defendant  to  make  an 
inspection  of  his  person  and  testify  In  refer- 
ence thereto. 

The   first   16  assignments  of   error   are 

«  grouped  together  by  counsel  and  considered 
as  presenting  three  questions  for  considera- 
tion by  this  court  First,  that  notwithstand- 
ing tbe  ordinance  giving  the  fire  department 
the  right  of  way  Its  apparatus  must  be  oper- 
ated with  ordinary  care  and  at  a  rate  of 
speed  consistent  therewith.  Second,  that  the 
operation  of  the  auto  truck  at  the  rate  of 
speei  at  which  it  was  going  over  a  crossing 
with  an  obstructed  view  makes  a  case  of  con- 
tributory negligence,  whldi  should  have  been 
submitted  to  the  Jury,  unless  the  plaintiff 
was  in  no  way  responsible  for  such  negli- 
srence.  Third,  that  the  madcap  pace  at  which 
the  truck  was  going  was  a  steady  practice 
participated  In  by  plaintiff  for  four  or  five 
months,  whereby  be  adopted  the  negligence 
of  the  driver  and  made  It  his  own. 

Evidence  was  admitted  without  exception 
that  plaintiff  bad  been  riding  upon  this  par- 
ticular truck  for  several  months,  and  that  it 
bad  been  operated  in  tbe  same  manner  and 
at  the  same  speed.  On  cross-examination  of 
plaintiff,  he  was  asked  whether  be  had  pre- 
Tlously  ridden  upon  tbe  truck  when  going  at 
the  same  rate  of  speed;  and  lie  was  also  ask- 
ed the  spedflc  question  If  he  did  not  know 
when  he  got  on  the  machine  that  evening,  it 
would,  in  all  reasonable  probability,  be  oper- 
ated at  Its  full  capacity.  Objection  was  sus- 
tained to  these  questions  and  exceptions  re- 
served. In  his  instruction  upon  contributory 
negligence,  the  court  told  the  jury  that  tn 
considering  the  question  of  contributory  neg- 


ligence, Ihey  should  consider  only  plaintiff's 
conduct  In  view  of  all  the  circumstances  in 
evidence,  and  that  tbe  acts  or  omissions  of 
the  driver  of  the  truck  could  not  be  Imputed 
to  or  considered  as  the  acts  of  plaintiff ;  and, 
further,  that  the  mere  fact  that  a  fire  truck 
or  fire  apparatus  was  traveling  rapidly  when 
en  route  to  a  fire  was  not  negligence  of  Itself, 
and  that  If  they  found  the  defendant  was 
negligent  in  causing  or  permitting  one  of  Its 
street  cars  to  collide  with  the  fire  truck  upon 
which  plaintiff  was  riding,  and  that  as  a 
natural  and  proximate  result  thereof,  con- 
sidering the  speed  of  the  truck  and  the  char- 
acter of  the  collision,  the  fire  truck  collided 
with  the  curbing  or  with  a  telephone  pole, 
and  the  plaintiff  was  thrown  from  the  truck 
and  injured,  and  that  his  injuries  were  the 
direct,  natural,  and  proximate  result  of  tbe 
negligence  of  defeudant,  and  that  plaintiff 
was  himself  free  from  n^Ugence  directly 
causing  or  contributing  to  his  Injuries,  then 
plaintiff  was  entitled  to  recover,  regardless 
of  the  rate  of  speed  at  which  such  fire  truck 
was  being  driven  at  the  time  of  the  collision. 
Exceptions  were  saved  to  the  giving  of  these 
instructions,  and  defendant  presented  several 
requests,  which  were  refused,  embodying  the 
proposition  that  tbe  fire  department  had  no 
right  under  the  law  to  run  their  fire  appara- 
tus at  a  rate  of  apeeA  or  otherwise  operate 
same  In  a  manner  which  would  ordinarily  be 
dangerous  to  and  expose  the  lives  and  per- 
sons of  other  people  lawfully  using  the  street 
In  the  exercise  of  due  and  ordinary  care  to 
destruction  or  injury,  and  that  if  plaintiff  in 
the  performance  of  his  duties  as  fireman  had 
been  in  tbe  habit  of  riding  said  truck  to  fires 
prior  to  the  date  of  the  accident  and  that 
same  had  been  operated  on  previous  occa- 
sions at  about  the  same  rate  of  speed  at 
which  it  was  going  at  the  time  of  the  acci- 
dent, then  the  plaintiff  could  not  recover. 

[t]  Tbe  ordinary  rules  which  are  almost 
universal  in  tbelr  application  regulating  the 
conduct  of  persons  engaged  -in  the  pursuit 
of  their  own  private  business  or  personal 
pleasure  are  not  controlling  la  the  case  of 
members  of  a  fire  department  answering  an 
alarm  of  fire.  Michael  v.  Kansas  City  West- 
em  Ry.  Co.,  161  Mo.  App.  63,  143  8.  W.  67; 
Kansas  City  v.  McDonald,  60  Kan.  481,  67 
Pac.  123,  46  ly.  R.  A.  429:  Houston  aty  Ry. 
Oo.  V.  Rlchart  (Tex.  Civ.  App.)  27  S.  W.  918 ; 
Same  v.  Relchart,  87  Tex.  639,  29  S.  W.  1040. 
In  some  states  this  distinction  has  tbe  sanc- 
tion of  legislative  regulation  expressed  in 
the  form  of  a  state  statute  or  municipal  or- 
dinance, as  Is  the  case  here.  McBrlde  v.  Des 
Moines  City  Ry.  Co.,  134  Iowa,  398, 109  N.  W. 
618 ;  Geary  v.  Met  St  Ry.  Co.,  84  App.  Dlv. 
514,  82  N.  T.  Supp.  1016;  New  York  v.  Met 
St  Ry.  Co.,  90  App.  Dlv.  66,  86  N.  Y.  Supp. 
693. 

Fire  is  known  to  be  one  of  the  most  use- 
ful and  beneficial  of  human  agencies,  but  It 
is  also  known  to  be  one  of  the  most  destruc- 
tive, and  In  case  of  a  fire,  unless  prompt  and 
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heroic  meaaores  are  resorted  to,  It  ffequently 
gets  beyond  control ;  and  especially  In  large 
cities  Its  toll  ot  property  runs  Into  the  mil- 
lions, and  the  human  lives  that  are  sometimes 
Its  prey  may  be  counted  by  the  score.  Socie- 
ty has  recognized  the  fact  that  the  individual 
efforts  of  the  citizens  are  Ineffectual  under 
such  circumstances,  and  has  therefore  provid- 
ed trained  men  and  specially  equipped  ap- 
paratus for  the  public  protection,  and  in  the 
present  case  to  secure  the 'highest  efficiency 
in  the  operation  of  the  apparatus  and  the 
best  results  in  the  efforts  of  the  men  to  pre- 
serve life  and  property,  the  Are  department 
is  given  the  right  of  way  by  ordinance  over 
the  streets  and  alleys  of  the  city,  and  all 
other  persons  are  required  to  yield  such  right 
of  way  so  as  not  to  obstruct  the  rapid  pass- 
age of  men  and  equipment  to  the  place  of 
danger.  In  answering  calls  to  a  fire  the 
members  of  the  department  are  sometimes  re- 
quired to  take  risks  which  would  be  negli- 
gence upon  the  part  of  the  person  engaged  in 
his  private  business.  It  is  often  their  duty 
to  act  in  the  face  of  considerable  danger 
to  themselves,  when  to  hesitate  or  stop  would 
result  In  disasterous  consequences.  Fre- 
quently haste  and  fearless  performance  of 
duty  wiU  avoid  widespread  disaster,  and  re- 
sult in  the  saving  of  both  life  and  property. 
To  give  timely  warning  to  all  persons  of  their 
approach  and  secure  an  uninterrupted  pass- 
age of  men  and  equlpmrait  as  they  rush  along 
the  streets  to  a  Are,  gongs  or  other  suitable 
alarms  are  constantly  sounded,  and  thus 
ample  notice  and  opportunity  is  given  to  all 
persons  to  avoid  accident  and  interference. 
These  signals  are  well  known  and  recognized, 
and  this  right  has  been  the  outgrowth  of 
necessity  for  the  public  good,  and  the  re- 
quirement that  individuals  and  vehicles  en- 
gaged upon  less  pressing  errands  shall  hold 
themselves  in  readiness  to  yield  the  right 
of  way  to  men  and  equipment,  is  reasonable 
and  generally  recognized.  Warren  v.  Men- 
denhall,  77  Minn.  146,  70  N.  W.  661 ;  Chicago 
City  Ry.  Co.  V.  McDonough,  221  111.  60,  77  N. 
B.  577;  Farley  v.  Mayor,  152  N.  Y.  222,  46 
N.  E.  506,  57  Am.  St  Rep.  511;  Hanlon  v. 
Milwaukee  Elec.  Ry.  &  Light  Co.,  118  Wis. 
210,  05  N.  W.  100;  Michael  v.  Kansas  City 
Western  Ry.  Co.,  supra;  Houston  City  Ry. 
Co.  V.  Rlchart  (Tex.  Oiv.  App.)  27  S.  W. 
918;  Same  v.  Reichart,  87  Tex.  530,  20  S.  W. 
1040;  Dole  v.  New  Orleans  Ry.  &  Light  Co., 
121  La.  945,  46  South.  929,  10  U  R.  A.  (N.  S.) 
C23 ;  Kansas  City  v.  McDonald,  60  Kan.  481, 
57  Pac.  123,  45  L.  R.  A.  420. 

[2]  Plaintiff,  with  others,  riding  upon  said 
truck,  was  proceeding  to  a  fire  in  the  south 
part  of  the  city,  whicb  was  believed  to  be 
St.  Mary's  Academy,  a  large  building  filled 
with  children  in  an  outlying  and  thinly 
settled  district  of  Oklahoma  City,  and  under 
the  ordinance  having  the  right  of  way,  and 
the  proper  signals  of  the  approach  of  said 
truck  having  been  given,  as  appears  from 
the  evidence,  in  the  absence  of  knowledge  or 


notice  to  the  contrary,  was  Justified  in  as- 
suming that  defendant's  car  would  be  stopr 
ped,  as  required  by  ordinance,  when  within 
300  feet  of  the  approadilng  fire  truck.  Mc- 
Brlde  v.  Des  Moines  City  Ry.  Co.,  B«q>ra; 
New  York  v.  Met  St.  Ry.  Co.,  supra;  Geary 
V.  Met.  St.  Ry.  Co.,  supra. 

[t]  Defendant  urges  that  the  court  errone- 
ously sustained  objections  to  the  questions 
asked  plaintiff  on  cross^xamlnation  as  to 
whether  he  had  previously  ridden  upon  tbe 
truck  when  traveling  at  a  rate  of  speed  sim- 
ilar to  that  at  which  It  was  traveling  at  tbe 
time  of  the  accid^it  In  this  there  was  no 
error.  It  was  not  competent  to  prove  prior 
acts  of  negligence  upon  the  part  of  plaintiff 
in  support  of  the  claim  that  he  was  negligent 
on  this  particular  occadon.  While  there  Is 
some  conflict  in  the  decisions,  we  think  tbe 
weight  of  authority  and  the  better  reasoning 
supports  tbe  rule  that  such  evidence  is  not 
permissible.  To  admit  evidence  of  prior  acts 
of  negligence  injects  collateral  issues  into 
the  case  which  have  a  tendency  to  confuse 
the  minds  of  the  Jury,  and  sdcta  evidence 
should  therefore  be  excluded. 

In  Great  Western  Coal  A,  Coke  Co.  v.  Mc- 
Mahan,  43  Okl.  420,  143  Pac.  23,  which  was 
an  action  for  the  death  of  a  mine  employ^, 
the  court  excluded  evidence  that  for  a  month 
preceding  the  explosion,  deceased  was  habit- 
ually negligent  in  remaining  in  the  mine 
while  shots  were  being  fired,  and  declared  the 
same  inadmissible  to  prove  contributory  neg- 
ligence upon  the  part  of  the  deceased  at  tbe  j 
time  of  the  accident.  This  question  was 
again  discussed  in  St.  L.  &  S.  F.  R  R.  Co.  v. 
Hodge,  157  Pac.  80.  In  support  of  the  rule 
above  announced,  the  following  authorities 
from  other  Jurisdictions  are  cited:  Harrl- 
man  v.  Palace  Car  Co.,  85  Fed.  353,  20  O.  G. 
A.  194 ;  Ia  &  N.  R.  Oo.  v.  McOlish,  116  Fed. 
268,  63  a  a  A.  60;  I.  &  6.  N.  R.  Co.  v.  Ives. 
31  Tex.  av.  App.  272,  71  S.  W  772;  Aiken  v. 
Holyoke  St  Ry.  Co.,  184  Mass.  269,  68  N.  S. 
238;  Mlnot  Adm'r,  v.  Boston  &  Maine  R. 
R.,  78  N.  H.  317,  61  Atl.  509;  C,  B.  &  Q.  R. 
Co.  V.  Gunderson,  65  111.  App.  638;  City  of 
Salem  v.  Webster,  102  lU.  369,  61  N.  B.  323 ; 
L.  &  N.  R.  Co.  v.  Berry,  88  Ky.  222, 10  S.  W. 
472,  21  Am.  St  Rep.  329;  Dalton  v.  a,  R. 
I.  &  P.  Ry.  Co.,  U4  Iowa,  257,  86  N.  W.  272: 
Kalllen  v.  N.  W.  Beddbig  Oa,  46  Minn.  187, 
48  N.  W.  779;  Dunham  v.  Rac^liff,  71  Me. 
346.  But  taldng  the  view  that  such  evidence 
was  proper,  the  fact  that  plaintiff  had  pre- 
viously ridden  upon  the  truck  when  operated 
In  the  same  manner  and  at  the  same  rate  of 
speed  was  established  by  the  testimony  of 
other  witnesses,  and  was  not  denied. 

The  other  question  to  which  objection  was 
sustained  was  whether  plaintiff  knew  when 
he  boarded  the  truck  on  the  night  of  the  in- 
Jury  that  same  would  be  operated  at  its  full 
capacity.  Defendant  urges  that  this  knowl- 
edge upon  the  part  of  plaintiff  should  have 
been  considered  by  the  Jury  in  determining 
whether  the  negligent  driving  of  the  truck 
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waB  concurred  In  and  adopted  by  plaintiff, 
and  tbat  ev«n  thongh  the  rate  of  speed  at 
which  the  truck  was  operated  was  not  of  It- 
self negligence,  this  fact,  together  with  the 
knowledge  of  the  plaintiff  that  It  would  be 
operated  at  a  dangerous  and  reckless  rate  of 
speed,  was  competent  to  goi  to  the  Jury  upon 
the  question  of  contributory  negligence.  No 
claim  is  made  that  plaintiff  selected  or  had 
any  control  over  the  driver,  nor  that  he  had 
any  reason  to  suspect  a  want  of  care,  skill,  or 
sobriety  upon  bis  part  other  than  he  knew 
that  the  truck  would  be  driven  at  a  hlgb  and 
dangerous  rate  of  speed.  The  mere  fact  that 
the  truck  was  driven  at  any  particular  rate 
of  speed  was  not  negligence  of  Itself,  and, 
this  bring  true,  even  though  plaintiff  knew 
that  it  woald  proceed  at  a  high  rate  of  speed, 
this  knowledge  did  not  transform  an  act  not 
negligent  upon  the  part  of  the  driver  to  con- 
trlbntory  negligence  up<m  the  part  of  plain- 
Off. 

It  Is  not  contributory  negligence  per  se  for 
a  person  to  engage  in  an  occupation  that  is 
lnb«:^Dtly  dangerous.  Men  may  properly  and 
lawfully  do  work  that  is  essentially  danger- 
<ma  in  its  nature,  and  a  person  engaged  in  the 
performance  of  such  work  may  know  that  it 
Is  dangerous,  and  yet  not  be  guilty  of  oon- 
tiilmtory  negligence  in  the  performance 
Onereat,  unless  be  voluntarily  and  unneces- 
sarily exposes  himself  to  the  danger.  Wood, 
Master  and  Servant,  763;  Beach,  Contribu- 
tory Negligence,  {370;   26  Cyc.  1256. 

Plaintiff  was  not  riding  upon  the  truck  in 
tlie  prosecution  of  any  common  enterprise  In 
which  he  and  the  driver  bad  voluntarily  en- 
gaged, but  was  riding  thereon  in  pursuance 
of  his  Individual  duty  as  a  member  of  the  fire 
department  and  in  his  capacity  as  a  servant 
of  the  cl(7.  McBride  v.  Dea  Mc^es  City  By. 
Co.,  134  Iowa,  398,  100  N.  W.  622. 
*  The  ease  of  Brommer  v.  Penn.  Ry.  Co.,  179 
Fed.  577,  103  O.  0.  A,  135,  29  L.  B.  A.  (N.  S.) 
024,  among  others,  is  relied  upon  as  sustain- 
ing defendant's  contention.  Brommer,  with 
three  others  whom  he  had  Invited  to  ride 
with  him,  was  driving  his  automobile  over  a 
grade  crossing  of  the  railroad  In  Camden,  N. 
J.,  when  it  collided  with  a  train.  Mrs.  Hen- 
derson, one  of  the  occupants,  was  kUled,  and 
the  other  three  Injured.  The  trial  court  held 
Brommer  guilty  of  contributory  negligence^ 
while  Henderson  and  Mrs.  Blackson,  the  oth- 
er occupants,  recovered  a  Judgment.  The 
Judgment  in  favor  of  Henderson  was  reversed 
because  it  appeared  that  all  the  occupants  of 
the  car  were  united  for  a  common  purpose, 
and  bad  a  common  object  in  view,  and  be- 
cause Henderson,  who  occupied  the  front  seat 
with  Brommer,  was  not  a  passenger  and 
Brommer  was  under  no  greater  duty  toward 
the  others  than  they  to  him,  and  it  was  said 
to  be  Henderson's  duty  to  look  out  for  dan- 
gers, and  to  avoid  them  if  practicable  by 
sngge8ti<m8  or  protest  The  verdict  in  favor 
of  Mra.  Blackson  who  rode  in  the  rear  seat 


of  the  automobile  was  sustained,  because  it 
did  not  ai^ear  tbat  she  knew  of  the  danger 
or  could  have  known  thereof  by  the  exer- 
cise of  ordinary  care.  In  Its  opinion,  the 
court  dted  and  followed  the  rule  announced 
by  the  Supreme  Court  of  the  United  States 
hi  Litae  V.  Hackett,  116  U.  S.  871,  6  Sup. 
Ct.  808,  20  L.  Ed.  654: 

"That  one  cannot  recover  damages  for  an  in- 
jury to  the  commission  of  which  he  has  directly 
contributed  as  a  rule  of  established  law  and  a 
principle  of  common  Justice.  And  it  matters 
not  whether  tbat  contribution  consists  in  his 
participation  in  the  direct  cause  ot  the  injury, 
or  in  bis  omission  of  duties  which,  if  performed, 
would  have  prevented  it.  If  bis  fault,  whether 
of  omission  or  commission,  has  been  the  prox- 
imate cause  of  the  injury,  he  is  without  remedy 
against  one  also  in  the  wrong." 

Applying  the  rule  announced  la  the  above 
quotation,  the  action  of  the  trial  court  here- 
in was  right.  It  Is  not  contended  that  plain- 
tiff drove  the  car  or  that  be  had  anything 
to  do  with  its  management,  or  could  have  pre- 
vented the  accident  by  any  means  within  his 
power.  The  truck  was  about  60  feet  long, 
and  the  driver  was  riding  upon  the  front 
seat,  while  plaintiff  was  riding  at  the  rear, 
his  duty  simply  being  to  mount  to  his  posi- 
tion and  ride  to  the  scene  of  the  fire  and  ren- 
der Bxxdi  assistance  as  was  possible.  Should 
he  refuse  to  do  so,  he  would  in  all  likelihood 
lose  his  position,  and,  tf  not,  he  ought  to 
lose  It,  would  be  derelict  in  the  performance 
of  his  duty  and  be  the  object  of  public  scorn 
and  contempt 

We  cannot  see  where,  under  the  undisputed 
evidence,  plaintiff  was  guilty  of  any  posi- 
tive act  of  negligence  contributing  to  his  in- 
juries, or  that  be  neglected  to  perform  any 
duty  incumbent  upon  him  which  could  or 
might  have  prevented  the  accident,  and  his 
knowledge  of  the  probable  speed  of  the  truck 
did  not  tend  to  show  coiitributory  negligence 
upon  his  i>art,  and  the  objection  was  there- 
fore properly  sustained.  St  L.  &  S.  F.  Ry. 
Co.  V.  BeM,  160  Pac.  336:  There  was  no  er- 
ror in  the  instructions  given  nor  in  refusing 
to  give  those  requested  by  defendant  Nei- 
ther the  relation  of  master  and  servant  nor 
principal  and  agent  existed.  Nor  was  there 
any  evidence  of  a  Joint  enterprise  whereby  a 
responsibility  existed  for  each  other's  acts  or 
a  right  to  direct  and  govern  the  driver  by  the 
plaintiff. 

[4]  The  authorities  in  this  country  are 
nearly  uniform  to  the  effect  that  where  a 
perstm  is  riding  In  a  vehicle  over  which  be 
has  no  authority,  and  where  he  has  no  con- 
trol over  the  driver,  and  has  no  reason  to 
suspect  a  want  of  care,  skill,  or  sobriety  upon 
his  part,  and  is  injured  by  the  ctmcurring 
negligence  of  the  driver  and  some  third  per- 
son or  corporation,  the  negligence  of  the 
driver  Is  not  imputed  to  him  so  as  to  prevent 
a  recovery  for  damages  from  the  other  tort- 
feasor. This  question  was  very  thoroughly 
considered  by  the  Supreme  Court  of  Massa- 
chusetts In  Schultz  V.  Old  Colony  St  Ry.,  193 
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Mass.  809,  79  X.  B.  873,  8  L.  R.  A.  (N.  S.) 
597,  118  Am.  St  Bep.  602.  9  Ann.  Cas.  402, 
in  which  the  anthorltles  throughoat  the  cotin- 
tiy  were  collected  and  reviewed.  This  case 
is  a  ralnable  one  In  this  respect,  and  deduces 
the  following  rules:  That  where  an  adult  per- 
son possessing  all  his  faculties  and  personal- 
ly, in  the  exercise  of  that  degree  of  care 
whldi  oonunon  prudence  requires  under  all 
the  attending  drcnmstances,  is  injured 
through  the  negligence  of  some  third  person, 
and  the  concurring  negUgence  of  one  with 
whom  the  plaintiff  is  riding,  as  guest  or  com- 
panion, between  whom  and  the  plaintiff  the 
relation  of  master  and  servant  or  principal 
and  agent  or  moral  resi>onsibility  in  the  com- 
mon enterprise  does  not  in  fact  exist,  the 
plaintiff  being  at  the  time  not  in  position  to 
exercise  authority  or  control  over  the  driver, 
then  the  negligence  of  the  driver  is  not  im- 
putable to  the  injured  person,  but  the  latter 
is  entitled  to  recover  against  the  one  through 
whose  wrong  his  injuries  were  sustained. 
Disregarding  the  passenger's  own  due  care, 
the  test  whether  the  negligence  of  the  driver 
is  to  be  imputed  to  the  one  riding  depends 
upon  the  latter's  c<mtrol  or  right  of  control 
of  the  actions  of  the  driver  so  as  to  con- 
stitute in  fact  the  relation  of  principal  and 
agent  or  master  and  servant,  or  his  volun- 
tary unconstrained,  noncontractual  surrender 
of  all  care  for  himself  to  the  caution  of  the 
driver.  And  this  same  rule  applies  In  cases 
where  the  vehicle  in  question  is  an  automo- 
bile. 2  B.  a  L.  1207;  The  Law  Appl.  to 
Motor  Vehicles,  Babbott,  t  S06,  p.  474; 
Berry's  Law  of  Automobiles,  {  180;  Buddy 
on  Automobiles,  |  114;  Daniel's  Law  of  Mo- 
tor Vehicles,  §  230. 

In  Geary  v.  Met  St  By.  Co.,  84  App.  Div. 
514,  82  N.  Y.  Supp.  1016,  afflrmed  in  177  N. 
Y.  635.  69  N.  E.  1123,  the  action  was  for 
the  death  of  a  fireman  who  was  killed  by  a 
collision -of  a  fire  truck  on  which  he  was 
riding  with  the  street  car  of  defendant  com- 
pany, and  the  defense  there  made  was  that 
the  negligence  of  the  driver  of  the  fire  truck 
should  be  imputed  to  the  deceased  and  bar  a 
recovery  by  plaintiff.  In  the  opinion  the 
court  says: 

"The  question  presented  by  the  exception, 
therefore,  is  whether  contribntory  negUgence  on 
the  part  of  the  driver  would  defeat  a  recovery. 
The  decedent  had  no  control  over  the  driver,  and 
the  driver  had  no  control  over  the  decedent 
They  were  both  in  a  common  employment  in  a 
sense,  it  is  true,  in  that  they  were  members  of 
the  fire  department  of  the  city  of  New  York. 
The  decedent  however,  was  employed,  and  it 
was  his  duty,  to  perform  services  strictly  as  a 
fireman,  while  the  driver  was  employed  and  it 
was  his  primary,  if  not  his  exclusive,  duty  to 
drive,  manage,  and  look  after  the  team.  The 
case  is  not  distinguishable  on  principle  from 
BaUey  v.  Jourdan  [18  App.  Div.  387],  46  N. 
Y.  Supp.  399,  where  it  was  held  that  die  negli- 
gence of  a  driver  of  a  patrol  wagon  was  not 
miputable  to  a  patrolman  riding  in  the  wagon, 
where  the  patrol  wagon,  with  the  driver  and 

gatrolman,  was  sent  out  by  the  sergeant  to  bring 
I  a  prisoner." 


The  case  of  Birmingham  By.  &  Elea  Ca  ▼. 
Baker,  132  Ala.  607,  31  South.  618,  involved 
a  Uice  question,  and  the  third  paragraph  of 
the  syllabus  is  as  follows: 

"Where  the  concurring  ne;(ligence  of  the  driver 
of  a  hose  cart  and  employes  in  charge  of  a  street 
car  results  in  a  collision,  the  negligence  of  the 
driver  cannot  be  imputed  to  a  fireman  riding  on 
the  truck,  but  havug  notliing  to  do  with  the 
driving,  who  is  injured  in  the  collision,  and  it 
will  not  preclude  him  from  recovery  from  the 
street  car  company." 

The  Supreme  Court  of  Iowa  announced  the 
same  rule  In  McBrlde  t.  Des  Moines  City  By. 
Co.,  134  Iowa,  398,  109  N.  W.  618,  In  the  fol- 
lowing language: 

"We  are  satisfied,  however,  that  the  facts  do 
not  afford  the  slightest  occasion  for  applying  or 
even  discussing  the  common  enterprise  rule.  The 
deceased  was  not  riding  on  the  hose  wa^on  in 
the  prosecution  of  any  common  enterprise  in 
which  he  and  the  other  members  of  the  fire  de- 
partment had  voluntarily  engaged,  but  in  the 
pursuance  of  his  individual  duty  as  a  member 
of  the  fire  department  and  in  that  capacity  a 
servant  of  the  city.  He  had  nothing  to  do  with 
the  selection  of  the  driver,  and  he  had  no  control 
over  Iiis  acts.  Under  such  circnmstanoto  it  has 
been  frequently  held  by  other  courts  that  there 
is  no  relation  of  common  enterprise  which  would 
justify  the  imputation  to  the  deceased  of  any 
negligence  on  the  part  of  the  driver  of  die  hose 
wagon." 

And  the  St  Louis  Court  of  Appeals  In  Bur- 
leigh ▼.  St  Louis  Transit  Ca,  124  Ma  Aiq[>. 
724,  102  S.  W.  621,  held  to  the  same  doctrine 
in  the  foUowlug  language: 

"Where  plaintilf,  a  fireman,  was  riding  as  a 
passenger  on  a  fire  truck  which  was  being  driv- 
en home  from  a  fire,  and  plaintiff  had  no  control 
over  the  driver  of  the  truck, 'the  latter's  neg- 
ligence was  not  imputable  to  him." 

The  Supreme  Court  of  Michigtuii,  being  one 
of  the  states  which  recognizes  the  doctrine  of 
imputed  negligence,  upon  a  similar  state  of 
facts,  held  that  the  negligence  df  the  driver 
of  a  flre  engine  cannot  be  imputed  to  a  fire- 
man engaged  in  his  duties  upon  the  engine 
so  as  to  defeat  recovery  by  him.  In  deter-' 
mining  this  question  the  court  said: 

"Whatever  may  be  the  rule  as  to  joint  under- 
takers, where  one  may  be  said  to  be  the  agent 
of  the  other,  •  *  •  or  between  a  driver  and 
a  mere  volunteer,  in  which  case,  perhaps,  an  im- 
plied agency  may  be  said  to  exist,  we  are  unable 
to  see  why,  in  a  case  like  the  present  where 
two  fellow  servants  having  duties  to  perform, 
the  one  wholly  distinct  from  the  other,  are 
severally  engaged  in  the  performance  of  such 
duties,  the  negligence  of  the  one  should  be  im- 
puted to  tiie  other.  The  cases  are  numerous  in 
which  the  courts  have  refused  to  apply  the  doc- 
trine of  imputed  negligence  in  such  cases."  Mc- 
Keman  v.  Detroit  Citizens'  St.  Ry.  Co..  138 
Mich.  619.  101  N.  W.  812,  68  L.  B.  A.  347. 

In  the  case  of  St  L.  &  S.  F.  Ry.  Co.  T. 
Bell,  159  Pac.  336,  Powell  had  planned  an  au- 
tomobile trip  to  the  country  with  his  wife 
and  two  lady  visitors,  but,  finding  It  impos- 
sible to  go,  arranged  wlUi  one  Dubose  to 
drive  his  car.  At  the  suggestion  of  Dnbose, 
the  deceased  was  Invited  to  accompany  the 
party.  On  their  return  to  the  city,  the  auto- 
mobile In  which  they  were  riding,  while  be- 
ing driven  along  the  highway,  ran  upon  the 
brink  of  a  bole  therein,  negligently  left  open 
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by  the  defendant,  Into  which  It  fell,  and  in 
falling  overtamed,  kllUng  deceased,  and  it 
was  held  that  the  contributory  negligence  of 
the  cbanffenr  could  not  be  Impabed  to  one 
tntTellng  in  a  rehicle  by  invitation  of  the 
OTnier;  that  in  order  to  render  one  liable  for 
tbe  negligence  of  the  chauffeur  the  relation 
of  master  and  servant  or  principal  and  agent 
must  exist,  or  the  parties  must  be  engaged 
In  a  joint  enterprise  whereby  a  responsibili- 
ty for  each  other's  acts  exists,  and  that  par- 
ties cannot  be  said  to  be  engaged  in  a  joint 
enterprise  unless  there  be  a  community  of 
interests  in  the  object  or  purpose  of  the  un- 
dertaking and  an  equal  right  to  direct  and 
gorem  the  movements  and  conduct  of  each 
other  with  respect  thereto,  and  that  before 
tbe  negligence  of  the  chauffeur  could  be  im- 
puted to  the  passenger,  each  must  have  some 
voice  and  right  to  be  heard  in  its  control  or 
management;  and  it  was  held  that  the  court 
did  not  err  in  refusing  to  submit  to  the  jury 
tbe  question  of  whether  the  deceased  at  the 
time  he  was  killed  was  engaged  in  a  i(Aat  or 
common  enterprise  for  the  reason  that  there 
was  no  evidence  from  which  a  joint  enter- 
prise might  have  been  reasonably  inferred. 
It  was  contended  that  tbe  negligence  of  the 
cbanffenr  was  pr(9erly  attributable  to  the 
deceased,  and  should  have  been  submitted  to 
tbe  jury  In  support  of  the  defense  of  con- 
tributory negligence  to  be  determined  by  the 
Jary  as  a  question  of  fact  under  the  C!onstl- 
tntion  (artide  23,  S  6),  but  this  court  held  It 
vras  the  doty  of  tbe  trial  court  to  decide  as 
a  matter  of  law  upon  the  undisputed  facts 
that  the  acts  of  the  chauffeur  could  not  be 
imputed  to  deceased,  and  therefore  was  not 
contributory  negligence  upon  his  part 

[I]  At  a  former  trial  of  this  case  at  the  re- 
quest of  the  defendant  and  with  the  consent 
of  the  plaintiff,  the  court  appointed  a  board 
of  physicians  composed  of  Drs.  McNair, 
Moorman,  and  Ferguson,  who,  after  making 
an  examlnati<»  of  plaintiff's  injuries,  re- 
turned Into  court  and  testified  in  tbe  case. 
Upon  the  present  trial  Dr.  McNalr  testifled 
in  plaintiff's  behalf  indicating  on  plaintiff's 
person  the  particular  condition  to  which  he 
testifled.  Plaintiff  also  called  other  physi- 
cians, but  they  were  not  called  upon  to  ex- 
plain their  testimony  by  indicating  on  plain- 
tiff's body  the  injuries  about  which  they  tes- 
tified. Defendant  called  Dr.  Moorman,  also 
a  member  of  tbe  board  appointed  by  the 
court,  during  whose  examination  plaintiff, 
without  objection,  stripped  bis  body  and  per- 
mitted said  witness  to  explain  bis  testimony 
by  pointing  out  tbe  particular  injuries  con- 
cerning which  he  testifled  as  had  been  done 
by  Dr.  McNalr.  In  additlcm  to  Dr.  Moorman, 
defendant  called  Drs.  Cunningham  and  Beed, 
and  requested  that  plaintiff  submit  to  an  ex- 
amination by  them  in  the  presence  of  tbe 
Jury  for  tbe  purpose  of  testifying  on  behalf 
of  defendant  Plaintiff  objected  to  an  ez- 
amlhatlon  by  physicians  named,  for  tbe  rea- 
son they  were  in  tbe  employment  of  defend- 


ant, but  offered  to  submit  to  an  examination 
by  two  or  more  disinterested  physicians,  to  be 
selected  by  the  court,  which  proposition  de- 
fendant declined  to  accept  Thereupon  the 
court  refused  to  require  plaintifl  to  sabmit 
to  an  examination  by  said  physicians,  and 
error  is  assigned  upon  this  ruling. 

It  has  been  held  that  tbe  courts  of  this 
state,  in  tbe  absence  of  a  constitutional  or 
statutory  provision  authorising  them  to  do 
so,  have  no  authority  in  an  action  for  dam- 
ages to  order  a  plaintiff  to  submit  in  advance 
of  or  during  tbe  trial  of  a  case  to  a  physical 
examination  by  a  physician  to  be  appointed 
by  the  court  City  of  Kingflsher  v.  Altizer, 
13  Okl.  12i,  74  Pac.  107;  A.,  T.  &  S.  F.  By. 
Ck}.  V.  Melson,  40  OkL  1,  134  Pac.  388,  Ann. 
Gas.  1915D,  760. 

Defendant  contends  that  because  plaintifl 
caUed  Dr.  McNair  as  a  witness  and  exhibit- 
ed bis  body  to  tbe  jury,  be  thereby  waived  bis 
exemption,  and  conferred  upon  the  court 
power  to  compel  him  to  submit  to  an  exam- 
ination by  any  physician  or  physicians  to  be 
selected  by  defendant,  and  that  tbe  court 
erred  in  not  requiring  plaintiff  te  submit  to 
an  examination  by  the  two  physicians  offers 
ed  by  it  and  in  support  of  this  contention 
dte  a  number  of  decisions  declaring  the 
rule  that  where  a  plaintiff  submits  his  body 
to  tbe  jury,  and  permits  physicians  in  his 
behalf  to  testify  with  referenoe  to  his  al- 
leged injuries,  the  court  thereby  Is  authoriz- 
ed to  compel  him  to  submit  to  an  examina- 
tion by  physicians  for  tbe  purpose  of  per- 
mitting them  to  testify  on  behalf  of  defend- 
ant None  of  the  decisions  cited  appear  to 
be  based  upon  a  state  of  tacts  similar  to 
those  here  involved.  Upon  the  former  trial, 
plaintiff  waived  his  exemption  upon  the  con- 
dition that  tbe  examination  should  be  made 
by  a  board  of  three  physicians  to  be  selected 
by  tbe  court,  and  defendant  In  order  to  ob- 
tain the  privilege  of  such  an  examination 
and  tbe  testimony  of  tbe  physicians  making 
same,  agreed  to  these  conditions.  Had  plain- 
tiff not  made  this  agreement  an  examination 
could  not  have  been  had  nor  testimony  based 
thereon  procured  by  defendant  In  the  ab- 
sence of  a  waiver  of  bis  exemption  by  plain- 
tiff. Does  tbe  fact  that  a  new  trial  was 
granted  relieve  the  parties  from  tbe  agree- 
n^ent  entered  Into,  and  authorise  tbe  bourt 
to  compel  the  plaintiff  to  submit  to  an  exam- 
ination? We  think  not  in  the  absence  of 
additional  waiver  upon  the  part  of  plaintiff". 
While  calling  other  physicians,  plaintiff  only 
exposed  his  person  to  the  jury  in  connection 
with  the  testimony  of  Dr.  McNair,  and  with- 
out objection  permitted  I>r.  Moorman  to  ex- 
amine his  body  and  testify  in  connection 
with  such  examination.  Not  having  permit- 
ted any  idiyslcian  other  than  tbe  one  ap- 
pointed by  tbe  court  to  make  an  examina- 
tion In  the  presence  of  the  jury  and  testify 
with  reference  thereto,  plaintiff  cannot  be 
said  to  have  waived  bis  exemption  further 
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than  he  had  done  upon  the  former  trial ;  and 
having  permitted  defendant,  without  objec- 
tion, to  call  another  member  of  the  board, 
he  haa  submitted  to  all  of  the  conditions  upon 
which  the  exemption  was  originally  waived. 
For  another  reason  there  was  no  error  In 
the  ruling  of  the  court.  If  it  be  said  that 
calling  Dr.  McNalr  was  a  waiver  of  his  ex- 
emption, Independent  of  the  agreement  en- 
tered into  at  the  first  trial,  the  court  was 
authorized  to  Impose  such  reasonable  re- 
strictions as  It  might  deem  best  upon  the 
right  of  the  defendant  to  such  an  examina- 
tion. In  Pronskevitch  v.  Chicago  &  Alton 
By.  Co.,  232  111.  136,  83  N.  B.  546,  plaintiff 
removed  his  clothes  from  the  upper  part  of 
bis  body  and  exhibited  his  Injuries  to  the 
Jury.  The  defendant  requested  the  court  to 
require  him  i«  submit  to  an  examination  by 
its  physicians  In  the  presence  of  such  wit- 
nesses as  he  might  desire  in  a  private  room 
or  place  convenient  to  the  courtroom.  Plaln- 
tlfl  expressed  a  willingness  to  be  examined 
In  the  presence  of  the  Jury,  but  not  out  of 
their  presence,  and  the  court  refused  to  com- 
pel an  examination  as  requested  by  defend- 
ant, and  it  was  held  that  plaintiff,  having 
offered  his  body  voluntarily  to  the  inspec- 
tion of  the  Jury,  it  became  a  subject  of  ex- 
amination under  such  reasonable  restrictions 
as  the  court  might  see  fit  to  require,  and  in- 
asmuch as  he  had  offered  to  submit  to  an 
examination  in  the  presence  of  the  Jury, 
there  was  no  Just  cause  for  complaint 

In  Wheeler  v.  Chicago  &  W.  I.  R.  R.  Co., 
267  lU.  306,  108  N.  E.  330,  defendant  request- 
ed the  right  to  have  plaintiff  examined  by 
their  experts,  whereupon  plaintiff  offered  to 
submit  to  an  examination  by  the  i^ysician 
of  defendants  who  had  previously  examined 
and  treated  him  for  the  injury.  The  court 
said  that  the  offer  was  fair,  and  that  there 
was  no  error  In  refusing  to  require  plaintiff 
to  submit  to  a  further  examination  by  other 
physicians  to  be  selected  by  defendant 

In'  the  present  case  we  think  the  offer  of 
plaintiff  was  fair  under  the  drctunstances, 
and  there  was  no  error  In  refusing  defend- 
ant's request  There  is  no  assignment  In 
the  petition  in  error  nor  in  the  briefs  of 
counsel,  nor  any  claim  made  that  the  dam- 
ages awarded  plaintiff  were  exce8slv&  The 
negligence  of  defendant  is  admitted;  as  to 
the  accident  there  Is  no  controv^^;  nor  Is 
there  any  contention  that  defendant  was  not 
injured;  the  defendant's, chief  reliance  being 
the  defense  of  contributory  negligence. 

The  Judgment  is  therefore  affirmed.  All 
the  Justices  concur. 

THACEER,  J.  (concurring).  This  case  In 
respect  to  the  defaise  of  contributory  negli- 
gence is  similar  to  and  follows  the  case  of 
St.  Xj.  &  a.  F.  By.  Co.  V.  BeU,  159  Pac.  336, 
in  whtcb  I  concurred  in  the  conclusion 
reached,  but  dissented  from  the  reascHis 
given  for  the  same. 


In  the  instant  case  the  defendant  asked 
the  trial  Judge  to  give  the  Jury  several  in- 
structions in  its  own  favor  as  to  this  species 
of  contributory  negligence  as  a  defense,  all 
of  which  went  beyond  a  mere  definition  of 
the  defense  and  some  of  which  In  effect 
closely  approached  a  direction  to  the  Jury 
to  find  that  the  evidence  in  the  case  estab- 
lished this  defense,  thus  invading  the  prov- 
ince of  the  Jury  under  section  6,  art.  23 
(Williams',  I  355),  of  our  Constitution ;  but. 
instead  of  Invading  what  I  regard  as  the 
province  of  the  Jury  to  Instruct  them  for  the 
defendant  on  this  defense,  the  trial  Judge 
Invaded  their  province  and  Instructed  them 
for  the  plaintiff  to  the  effect  that  the  evi- 
dence was  not  sufficient  to  establish  this  spe- 
cies of  contributory  negligence,  whldi,  al- 
though he  may  have  been  Justified  in  think- 
ing, he  had  no  right  to  instruct  because  of 
this  section  of  the  Constitution. 

As  I  understand  the  opinion  of  tbe  court 
in  these  cases,  they  hold  that  there  is  no 
evidence  of  imputed  negligence,  and  thus,  in 
effect,  that  the  question  of  the  existence  of 
this  species  of  contributory  negligence  is  not 
a  question  of  fact  to  be  left  to  the  Jury  under 
the  evidence,  which  holding  necessarily  in- 
volves a  denial  of  the  converse  of  the  state- 
ment in  St  Louis  &  B.  P.  By.  Co.  v.  Hart 
46  Okl.  669.  146  Pac.  436,  that : 

"In  no  event  is  the  court  authorized  to  direct 
a  verdict  or  snatain  a  demurrer  to  the  evidence 
upon  the  ground  that  it  conclusively  appears 
that  the  plaintiff  is  guUty  of  contributory  negli- 
gence as  a  matter  of  law." 

This  statement  In  the  Hart  Case  seems  to 
be  In  3?erfect  accord  with  the  provision  of 
section  6,  art  23  (Williams',  {  355),  of  our 
Cionstttution  that: 

"The  defense  of  oontribatory  negligence 
•  •  •  shall,  in  all  cases  whatsoever,  be  a  qaea- 
tion  of  fact  and  shall,  at  all  times,  be  left  to 
the  jury." 

And  this  right  seems  to  forbid  the  trlalcourt 
to  Instruct  the  Jury  as  it  did  in  effect  in 
this  case  that  the  negligence  of  the  driver 
of  the  motor  truck  upon  which  the  plaintiff 
was  riding  could  not  be  Imputed  to  the  plaln- 
tifr  as  the  contributory  negligence  of  the  lat- 
ter. 

I  cannot  say  what  these  cases  presage  as 
to  other  phases  of  the  question  of  imputed 
contributory  negUgence  not  involved'  In  them, 
nor  what  tt  any,  grounds  are  thought  to  ex- 
ist for  differentiating  them  from  cases  in 
which  the  rule  Just  quoted  frmn  the  Hart 
Case  seems  applicable,  although  I  see  nothing 
different  in  the  facts  of  either  of  these  cases, 
except  that  this  species  of  contributory  negli- 
gence was  not  under  consideration  in  the  Hart 
Case,  and  here  the  defendant  Instead  of  the 
plaintiff  invokes  the  above-quoted  constitu- 
tional right;  but,  be  this  as  It  may,  I  am 
wholly  unable  to  understand  why,  as  I  think 
Is  certain,  this  plain  and  simple  provision  of 
our  Constitution  Is  not  allowed  in  these 
cases  the  effect  demanded  by  Its  language, 
which  la  broad  enough  to  Include  every  spe- 
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cles  of  contTibotory  negligence  and  every 
qaestlon  as  to  wbetber  it  exists,  and  to  be 
equally  as  available  to  the  defendant  as  to 
the  plaintiff.  °  It  is  certain  that  no  practical 
or  theoretical  difficulty  would  be  encountered 
in  allowing  this  provision  of  the  Constitution 
equal  effect  as  to  every  t^edea  of  tbla  de- 
fense and  as  a  right  of  each  party. 

Imputed  negligence  Is  unquestionably  a 
species  of  contributory  negligence,  as  I  un- 
dertook to  show  by  both  reason  and  indubi- 
table authority  in  the  case  of  St  L.  &  S.  F. 
Ry.  Go.  v.  Bell,  supra ;  and,  If  this  was  not 
so.  It  could  be  allowed  no  effect  whatever 
as  an  afflrmative  defense  The  effect  of  the 
negligence  of  a  third  party  as  an  affirmative 
defense  against  a  plaintiff  is  the  result  of 
in^uting  it  to  the  plaintiff  as  his  own  con- 
tributory negligence;  and  this  species  of 
contributory  negligence  is  as  clearly  within 
the  provision  of  the  Constitution  above  quoted 
as  any  other  q)ecles  can  possibly  be. 

If,  as  seems  to  be  well  settled  (St  L.  &  S. 
P.  Ry.  Co.  V.  Hart  45  Okl.  «58,  14e  Pac. 
438),  under  this  provision  the  court  can  In 
no  case  say,  as  a  matter  of  law,  that  the 
evidence  establishes  the  defense  of  contribu- 
tory negligence,  It  must  follow  as  a  necessary 
corollary  that  the  court  can  In  no  case  say, 
as  a  matter  of  law,  that  the  evidence  does 
not  establish  this  defense;  and  the  trial 
court  should  do  no  more,  when  this  defense 
Is  pleaded  and  Insisted  upon,  than  define  It 
and  advise  the  Jury  of  Its  legal  effect  In 
leaving  It  to  them.  If  any  reason  for  a 
different  view  has  ever  beoi  conceived,  it 
lULS  found  no  expression  in  any  opinion  by 
this  court;  but,  as  inexplicable  as  it  seems 
to  me.  It  has  been  repeatedly  assumed,  as 
In  the  instant  case,  that  this  provision  of 
the  Constitution  does  not  apply  to  this 
species  of  contributory  n^ligence  or,  at 
least,  does  not  apply  as  a  right  of  a  defend- 
ant. Such  a  discrimination  against  this 
species  or  between  the  parties  as  to  their 
rights  under  this  provision  seems  unreason- 
able and  unthinkable  to  me. 

It  does  not  follow  from  allowing  the  par- 
ties an  equal  right  to  the  benefit  of  this  pro- 
vision of  the  Constitution  that  the  trial 
courts  could  not  exclude  evidence  clearly 
irrelevant  and  immaterial  to  such  a  defense, 
and  thus  fally  protect  itself  from  bad  faith 
or  any  character  of  Intolerable  wrong  in  ad- 
ducing evidence;  but  the  parties  are  certain- 
ly entitled  to  the  greatest  reasonable  latitude 
in  introducing  evidence  they  deem  relevant 
and  material  to  the  issue  made  by  tbls  de- 
fense; and,  although  the  trial  judge  may 
protect  himself,  the  jury,  and  the  adverse 
party  from  mere  trespasses  upon  their  time 
and  attention,  he,  in  respect  to  the  evidence 
before  the  jury,  has  no  more  right  to  instruct 
them  that  it  is  insufficient  to  establish  the 
same  than  he  would  have  to  instruct  the  jury 
that  evidence  clearly  showing  such  def«ise 
was  sufficient  to  establish  the  same. 

If  a  defendant,   without  aeason,   should 


urge  upon  a  jury  that  the  evidence  before 
It  showed  contributory  negligence  on  the  part 
of  the  plaintiff.  It  may  be  saf^  assumed 
that  the  fruits  of  his  folly  would  prevent  its 
repetition  in  subsequent  trials ;  but,  as  stated 
In  my  concurring  opinion  in  St  L.  &  S.  F. 
Ry.  Co.  V.  Bell,  159  Pac.  336,  this  provision 
of  the  Constitution  would  not  prevent  a  new 
trial  where  It  was  dear  that  the  finding 
of  the  jury  as  to  the  existence  or  nonexist- 
ence of  contributory  negligence  was  not  fair- 
ly reached ;  and,  where  It  Is  absolutely  clear 
that  there  is  no  room  for  difference  of  opin- 
ion as  to  the  existence  or  nonexistence  of 
this  defense,  except  UBon  the  theory  of  mis- 
take (other  than  an  error  of  judgment),  prej- 
ndlce,  or  corruption,  I  have  no  doubt  that 
the  trial  judge  will  usually  find  that  he 
is  able  to  set  aside  a  wrong  verdict  upon 
some  statutory  ground,  as  I  stated  In  St.  L. 
ft  S.  F.  By.  Co.  V.  Bell,  supra. 

The  provision  of  the  Constitution  under 
consideration,  If  allowed  the  effect  required 
by  its  language,  would  greatly  simplify  the 
duties  of  the  trial  judge  and  of  this  court  in 
respect  to  this  defense;  and,  so  far  as  I 
know,  no  one  has  so  far  suggested  any  sub- 
stantial reason  for  not  allowing  it  that  ef- 
fect; but,  without  explanation,  it  is  simply 
denied  such  effect 

Although  other  and  especially  unrelated 
rights  are  not  destroyed  or  impaired  by  this 
defense,  and  the  latter  may  at  least  be  inci- 
dentally affected  and  limited  during  the  trial 
by  the  action  of  the  trial  judge  In  perform- 
ing his  duties  in  respect  to  such  other  rights, 
as,  for  instance,  in  the  prevention  of  mere 
trespasses  upon  the  time  and  attention  of  the 
adverse  pariy,  the  jury,  and  himself,  and  in 
the  correction  of  any  error  either  in  the  ex- 
press or  implied  disclosure  of  his  own  opin- 
ion as  to  the  relevancy  or  materiality  of  evi- 
dence admitted  upon  this  defense,  the  ques- 
tion of  the  actual  or  absolute  existence  of 
this  defense,  including  the  question  as  to 
whether  any  or  all  of  the  evidence  that  has 
been  properly  admitted  Is  sufficient  to  prove 
the  same,  however  far  short  of  such  proof, 
or  however  conclusive,  the  judge  may  think 
such  evidence,  is  clearly  for  the  jury  under 
said  section  6,  art  23  (Williams',  §  355),  of 
our  Constitution;  and,  since  this  section  of 
our  Constitution  relates  primarily  to  the 
state  of  the  evidence  when  both  parties  have 
closed,  and  to  the  instructions  of  the  court 
to  the  jury,  whenever  the  trial  judge  does 
more  than  define  this  defense  In  his  Instruc- 
tions, and  tell  the  jury  what  its  effect  is 
upon  the  plaintiff's  right  to  recover,  if  found 
to  exist,  which  seems  to  be  but  an  act  of 
leaving  it  to  them,  especially  If  he  does  more 
than  tbls  for  the  purpose  of  affecting  the  re- 
sult of  the  issue  upon  this  defense,  he  in- 
vades their  exclusive  province,  and  violates  a 
constitutional  right  of  a  party  to  the  action. 

It  seems  clear  to  me  that  this  section  of 
our  Constitution  should,  and  in  most  respects 
must  of  necessity,  be  construed  aajj  the  fok 
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lowing  parenthetical  Interpolations  were  a 
part  of  the  same,  that  la,  as  now  follows: 

"The  defense  of  contributory  negligence  or  of 
aasumption  of  risk  shall  (when  pleaded  nnd 
insisted  upoa),  in  all  cases  whatsoever  (where 
under  the  law  the  proof  of  the  same  would  de- 
feat the  plaintiff's  right  to  recover),  be  a  ques- 
tion of  Cact,  and  (the  question  as  to  whether 
this  defense  in  fact  exists)  shall,  at  all  times,  be 
left  to  the  jury  (so  that,  although  the  trial  judge 
may  define  this  defense  in  order  that  the  jury 
may  know  what  he  is  leaving  to  them  and  may 
instruct  them  that  its  proof  defeats  recovery, 
he  shall  never  histruct  the  jury  that  this  do- 
fense  or  any  element  of  the  same  has  or  has 
not  been  proven,  whatever  may  be  the  state  of 
the  evidence  in  respect  to  the  same)." 

I  think  the  opinion  of  the  court  clearly 
wrong  In  this  respect  However,  since  the 
defendant  Invited  the  trial  Judge  to  Invade 
the  province  of  the  Jury  upon  the  question  of 
imputed  negligence  to  instruct  In  Its  own 
favor,  contrary  to  what  It  appears  the  jury 
probably  should  and  would  have  found  as  to 
this  defense,  the  defendant  Is  not  Id  a  good 
Ix>sition  to  ask  a  reversal  because  the  Judge 
did  Invade  the  province  of  the  Jury  upon  this 
question,  and  Instruct  In  favor  of  Its  adver- 
sary what  the  Jury  probably  should  and 
would  have  found. 

Althongh  I  dissent  from  the  views  of  this 
court  In  respect  to  the  defense  of  contribu- 
tory negUgence  and  in  respect  to  the  instruc- 
tions of  the  trial  judge  thereon  for  the  same 
reasons  and  to  the  same  extent  that  I  dis- 
sented from  views  to  the  same  effect  ex- 
pressed In  the  opinion  of  this  court  in  the 
case  of  St  L.  &  8.  F.  Ry.  Co.  ▼.  Bell,  supra, 
and,  although  I  have  the  same  slight  doubt 
that  I  there  expressed  as  to  whether  I  should 
concur  In  the  conclusion  reached,  I  here,  as 
there,  resolve  the  doubt  in  favor  of  the  ver- 
dict and  Judgment  of  the  trial  court  for  the 
reasons  here  stated  and  more  fully  set  forth 
in  my  concurring  opinion  In  that  case. 


ANDERSON  «t  al.  t.  STATE?.    (No.  A-2699.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 
9,  1917.) 

(Syllahus  ly  the  Court.) 

Cbihinai,  Law   iS=a814(l)  —  HoinoiDE  «=» 
300(7)  —  Ihstbuctions  —  Applicabiutt  to 
Case. 
In  a  criminal  case  instructions  to  a  jury 
must  be  applicable  to  the  case.     The  law  ap- 
plicable is  determined  by  the  accusation  and  the 
evidence  introduced   upon   the  trial,   and  on  a 
trial  for  assault  with  intent  to  kUl,  where  the 
evidence  tends  to  show  justification  in  self-de- 
fense, it  ia  the  duty  of 'the  court  to  submit  in- 
structions properly  embracing  the  law  of  self- 
defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1979;  Homicide,  Cent  Dig.  { 
822.] 

Appeal    from    District    Court,    Johnston 
County ;  J.  H.  Llnebaugh,  Judge. 
Happy  Anderson  and  Babe  Anderson  were 


convicted  of  assault  with  Intent  to  ktU,  and 
they  appeal.    Reversed. 

Cornelius  Hardy,  of  Tishomingo,  for  plain- 
tiffs In  error.  R.  McMillan,  Asst  Atty.  Gen., 
for  the  State. 

DOYLE,  P.  J.  Happy  Anderson  and  Babe 
Anderson  were  Jointly  charged,  tried,  and 
convicted  of  the  crime  of  assault  with  a  dan- 
gerous weapon  with  Intent  to  kill,  and  their 
punishment  fixed  at  imprisonment  In  the 
penitentiary  for  three  years.  From  the  Judg- 
ments rendered  In  pursuance  of  the  verdict 
they  appealed  by  filing  In  this  court  on  April 
10,  1916,  a  petition  la  error  with  case-made. 
The  Attorney  General  has  filed  the  following 
confession  of  error: 

"In  this  case  we  feel  impelled  to  confess  er- 
ror, though  we  regret  to  have  to  do  so.  But  be- 
fore we  get  to  the  confession  we  wish  to  say 
tliat  we  fail  to  find  so  many  errors  in  the  record 
as  defendants  allege.  We  have  read  it  through 
carefully  and  digested  every  syllable.  It  was 
an  ugly  family  row.  The  two  Andersons,  the 
defendants  herein,  were  brothers,  and  tbeir  fa- 
ther and  sister  were  in  part  mixed  up  in  this 
trouble  that  originated  through  family  gossip. 
Happy  and  Babe  bad  a  row  with  one  Sam 
Toons,  and  Sam  and  Happy  were  brothers-in- 
law,  each  having  married  a  girl  by  the  name  of 
CoSee,  and  these  two  were  sisters.  They  all 
Uved  on  almost  adjoiniiig  lots  and  blocks  in  the 
same  little  town  of  Ravia.  Sam  Toons,  the  vic- 
tim, had  heard  that  the  Andersons  were  snab- 
bing  bis  wife;  in  fact  she  told  him  sa  He 
went  to  them  and  told  them  they  must  stop  it, 
and  this  originated  the  fuss  in  which  the  two 
Anderson  boys  on  the  night  of  May  8d,  after 
dark,  met  up  with  Sam  alone,  coming  from  town, 
and  a  fight  was  had.  These  two  defendants,  the 
Anderson  boys,  admit  that  a  heavy  and  danger- 
ous piece  of  iron  was  used  by  Happy  Anderson 
in  beating  Sam,  but  claimed  that  they  took  It 
away  from  Sam  before  they  used  it.  Sam  came 
out  of  the  fray  with  a  knot  on  the  back  of  bis 
neck  with  a  gash  In  it  a  bruise  in  the  side  over 
his  heart,  a  Uck  over  the  eye,  one  ear  marked, 
and  the  other  one  nearly  off,  and  the  question  la, 
as  the  three  were  togetiier  alone  at  the  starting 
of  the  fight,  as  to  who  struck  first. 

"The  defendants  attempt  to  assail  the  charac- 
ter of  Sam's  wife,  and  introduced  two  witnesses 
for  that  purpose,  but  in  asking  the  question  as 
to  whether  or  not  her  character  was  good  on  the 
subject  of  peace  and  quietude,  or  truth  and 
veracity,  they  do  not  put  the  question  in  the 
usual  and  authorized  form,  but  ask  if  the  vdt- 
ness  was  acquainted  with  her  character  for 
truth  and  morality,  and  especially  for  morality. 
The  attorney  who  did  this  was  doubtless  a  prac- 
titioner in  the  eastern  part  of  the  state,  the  Indian 
Territory  part,  where  the  laws  of  Arkansas  were 
in  force.  The  question  authorized  by  the  stat- 
ute of  that  state  is  set  out  in  Mansfield's  Digest 
of  the  Laws  of  Arkansas,  |  2902,  and  has  been 
construed  more  than  one  time  by  the  courts  of 
that  state.  The  words  used  in  that  statute  are 
'truth  and  immorality.'  See  said  section;  Ma- 
jors ▼.  State,  29  Ark.  112;  Lawson  v.  State^ 
32  Ark.  222. 

"A  certain  district  Judge  in  this  state,  the 
exact  question  to  be  asked  under  the  dream- 
stances  not  having  been  fully  set  forth,  permit- 
ted the  question  asked  as  to  the  truth  and  im- 
morality of  a  witness  in  the  case  of  Litchfield  v. 
State,  8  Okl.  Cr.  177,  126  Pac.  707,  45  L.  R. 
A.  (N.  S.)  153,  and  there  this  court  very  prompt- 
ly ruled  that  that  was  a  mixture  of  the  truth 
and  other  elements  of  the  moral  character  of  a 
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witness,  and  covli  not  be  answered.  The  Su- 
preme Court  of  Oklahom*  Territory  had  noticed 
this  question  in  Flohr  v.  Territory,  14  Okl. 
499,  78  Pac.  565,  but,  as  this  judge  thought, 
had  not  permanently  settled  it. 

"Though  this  is  a  mixed  question,  by  the  au- 
thorities we  think  that  it  is  now  settled  in  this 
state,  and  we  refer  to  the  authorities  above 
and  to  Kansas  Taylor  t.  Clendening,  4  Kan. 
532:  40  Cyc.  2495;  33  A.  &  B.  1075;  6 
A.  &  E.  587.  So  we  think  there  is  nothing  to 
this  exception. 

"This  court  has  passed  on  the  question  re- 
peatedly where  the  inquiry  was  as  to  the  charac- 
ter of  the  defendant.  See  Cannon  t.  Territory, 
1  Okl.  Cr.  607,  99  Pac.  622;  Morris  v.  Terri- 
tory, 1  Okl.  Cr.  643,  99  Pac.  760,  101  Pac.  Ill; 
Dickinson  v.  State,  3  Okl.  Cr.  158,  104  Pac. 
923;  Priel  v.  State,  6  Okl.  Cr.  533,  119  Pac. 
1124;  Edmonds  t.  State,  9  Okl.  Cr.  618,  132 
Pac.  923;  Gilbert  v.  State,  8  Okl.  Cr.  548,  128 
Pac.  1100,  120  Pac.  671.  But  this  has  no  ref- 
erence to  a  witness. 

"We  notice  another  objection  as  we  go  along, 
thinking  it  may  possibly  arise  at  the  nest  trial, 
and  that  is  that  the  court  charged  on  flighit. 
There  is  no  error  in  this.  See  12  Cyc.  610; 
People  V.  nanneUy,  128  Cal.  83,  60  Pac  670; 
Cleavingcr  v.  State,  43  Tex.  Or.  R.  273,  65  S. 
W.  89. 

"We  notice  another  objection,  and  that  is  the 
speech  that  was  made  by  the  prosecuting  attor- 
ney. This  was  in  accord  with  the  law.  The 
prosecuting  attorney  had  the  right  to  argue  that 
case  from  the  standpoint  of  the  state.  Sam 
Toons  appears  to  have  been  doing  what  any 
other  man  of  self-respecting  character  would 
have  done— defending  the  character  of  his  wife. 
The  Andersons  had  been  maligning  her.  Old 
man  Anderson,  the  father,  had  told  Sam  in  her 

Sresenoe  that  'she  would  work  him  into  trouble.' 
tabe  relates  a  conversation  that  the  two  Ander- 
son boys  had  with  Sam  just  preceding  the  fight, 
and  which  occasioned  the  fight,  and  that '  is 
that  Uappy  told  Sam  when  Sam  had  told  him  he 
must  quit  talking  about  Sam's  wife,  this: 
'Haven't  you  seen  enough,  and  don't  you  know 
enough  to  know  that  you  have  got  no  wife?" 
Happy  himself  confirms  this.  Now  Sam's  wife 
was  the  sister  of  Happy's  wife.  Happy  claims 
that  he  caught  her  in  some  sort  of  attempted  as- 
signation in  the  night  with  a  man  by  the  name 
of  Faulkner,  but  it  is  strange  in  all  this  record 
that  Happy  is  the  only  man  that  ever  saw  aught 
wrong  with  her,  and  she  says  that  Happy  him- 
self ruined  her  sister  while  at  her  own  house, 
and  that  it  was  four  months  before  she  could 
get  Happy  to  marry  the  girl  after  tlie  baby  was 
born.  All  this  comes  out  in  the  evidence,  and 
the  attorney  for  the  state  has  a  right  to  discuss 
it.  See  Williams  v.  State,  4  Okl.  Cr.  534,  114 
Pac.  1114 ;  Morgan  v.  State,  9  Okl.  Cr.  26,  130 
Pac  522;  Thacker  v.  State,  3  Okl.  Cr.  489, 
1U6  Pac  986. 

"In  defense  of  Sam  we  say  that  there  is  noth- 
ing to  show  that  he  knew  of  this  alleged  adven- 
ture of  Happy  in  catching  Sam's  wife  and 
Faulkner  at  the  door  of  the  old  house  in  the 
night.  We  are  not  pretending  to  defend  the 
character  of  Sam's  wife,  but  Sam  had  the  right 
to  do  so.  They  had  a  family  of  children,  and 
while-  we  do  not  think  that  Sam  had  the  magnifi- 
cent character  of  the  philosopher  Cato,  who  is 
said  to  have  lent  his  wife  to  his  friend,  Horten- 
uns,  yet  he  was  just  an  ordinary  man,  an  ordi- 
nary husband,  who  seemed  to  know  nothing 
against  his  wife,  and  to  have  had  aflfection  for 
her  and  trust  in  her.  and  a  husband  like  this 
may  sometimes  be  the  blindest  of  human  be- 
ings. In  fact,  we  see  nothing  to  censure  in  Sam. 
He  did  right  in  fighting  for  his  wife  among  this 
family  of  slanderers,  and  the  county  attorney 
had  the  right  to  discuss  it. 

"But  we  get  now  down  to  the  proposition 
where  there  is  real  error,  as  we  think.    We  say 
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again,  we  hate  to  make  this  confession,  becanse 
these  defendants  should  have  been  convicted. 
The  evidence  in  the  case  was  in  sharp  conflict  as 
to  who  brought  on  the  difficulty.  Sam  says  the 
Andersons  brought  it  on  and  turned  back  and 
struck  him  from  behind.  The  Andersons  say 
that  Sam  brotight  it  on  by  first  trying  to  strike 
them  with  a  piece  of  iron  concealed  in  his  hand. 

"The  court  in  charging  the  jury  (see  instruc- 
tion 3),  tells  them  tiiat  the  defendant  admita 
making  an  assault  on  Sam  Toons;  he  does  not 
say  the  first  assault,  and  leaves  the  jury  in  con- 
fusion. The  defendanta  deny  that  they  made 
any  first  assault  on  Sam;  but  in  his  statement 
to  the  jur^  the  court  assumes  that  they  brought 
on  the  difficulty.  This,  we  think,  was  error. 
See  Kelley's  Cr.  Pro.  §  394 ;  Clark's  Cr.  Pro. 
468;  12  Cyc.  602.  In  making  this  statement  to 
the  jury,  and  this  proposition  is  referred  to  no- 
where else,  the  court  ignored  the  theory  of  the 
defendanta  that  Sam  was  himself  the  aggreesor. 
Ttiis  should  not  have  been  done.  See  11  PI.  & 
Pr.  194;  Clark's  Pro.  470:  Douglas  v.  Terri- 
tory, 1  OkL  Cr.  5S9,  98  Pac  1023;  Gray  v. 
State,  7  Okl.  Cr.  104,  122  Pac.  265. 

"The  theory  of  the  defendanta  was  that  of 
self-defense;  but  tlie  court  gave  no  charge  to 
that  effect.  We  agree  with  the  coort  below  and 
with  the  witnesses  and  with  the  jury  that  there 
is  little  or  nothing  in  .  this  framed  up  conten- 
tion of  the  defendanta  under  the  proof.'  Bat 
it  was  their  theory  of  the  case,  however  futile, 
and  to  ignore  it  has  been  time  and  again  held  as 
error  by  this  court.  See  the  recent  case  of  Mc- 
Clatchey  v.  State,  152  Pac  1136,  not  yet  official- 
ly reported,  and  other  cases  of  similar  character. 

"Before  leaving  the  case  we  must  refer  to  the 
hip  pocket  movement  alleged  to  have  been  seen 
by  the  defendanta  and  their  father  at  different 
times.  As  a  fact,  on  the  night  of  the  fight,  Sam 
was  in  his  shirt  sleeves,  and  be  avers  that  he  had 
no  pistol  nor  even  a  pocketknife,  and  there  is 
not  a  line  in  this  record  to  show  that  he  ever  bad 
had  a  pistol,  and  he  swears-  that  he  never  owned 
one. 

"This  was  a  pretty  brutal,  dirty  oSair.  Ihe 
jury  arrived  at  the  right  conclusion,  but  we 
think  that  these  defendants  were  entitled  to  the 
charges  before  indicated  in  this  confession,  and 
that  their  failure  to  get  them  was  error. 

"However  guilty  a  defendant  may  be,  he  must 
be  convicted  according  to  law.  So  we  confess 
error  herein." 

A  careful  examination  of  the  -record  leads 
to  the  conclusion  that  the  confession  of  error 
is  well  founded.  It  la  apparent  tbat  the 
court  failed  to  Instruct  the  Jury  upon  the 
issue  of  self-defense  relied  upon  as  a  justifica- 
tion for  the  assault  charged. 

We  also  think  that  the  verdict  was  not 
warranted  by  the  evidence.  The  defendants 
testified  that  Toons,  the  prosecuting  witness, 
was  the  aggressor,  but,  discarding  entirely 
the  theory  of  self-defense,  the  evidence,  at 
most,  sustains  only  the  conclusion  that  the 
assault  was  with  intent  to  do  bodily  harm. 
The  Information  was  not  questioned  In  the 
lower  court  However,  we  deem  It  necessary 
to  say  that  It  Is  demurrable.  It  attempts  to 
charge  the  common-law  crime  of  assault  .with 
Intent  to  murder.  The  case  was  tried  and 
the  Instructions  of  the  court  were  based  upon 
the  statutory  crime  of  assault  with  Intent  tv 
km. 

Becanse  of  the  error  In  the  charge  of  the 

coart  and  the  error  In  refusing  to  give  the 

requested  Instructions  on  the  law^-of  self- 
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defense,  the  judgment  Is  reversed,  and  the 
cause  is  remanded. 

ARKiTSTRONO  and  BRETT,  JJ.,  concur. 


Ex  parte  DOZA.    (No.  A-2869.) 

(Crimiaal  Court  of  Appeals  of  Oklahoma. 
April  14,  1917.) 

(SvUabus  hv  the  Court.} 
JuRT  «=>11(6)— Right  to  Jubt  Tbiait— Vioia- 
TioN  op  Obdinanob— Conbtitctionaj.  Pbo- 

V18ION8. 

The  Bil'  of  Rights  of  the  Constitution  of 
Oklahoma  declares  that  "the  right  of  trial  by 
jury  shall  be  and  remain  inviolate,  and  a  jury 
for  the  trial  of  civil  and  criminal  cases  in  courts 
of  record,  other  than  county  courts,  shall  con- 
sist of  twelve  men;  but,  in  county  courts  and 
courts  not  of  record,  a  jury  shall  consist  of  six 
men"  (Const.  Art.  2,  §  19),  and  that  "in  aU 
criminal  prosecutions  the  kccused  shall  have  the 
right  to  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  county  in  which  the  crime  shall 
have  been  committed"  (Const,  art.  2,  f  20). 
HM,  that  a  person  prosecuted  under  a  city 
ordinance  for  an  offense  which  is  also  made  a 
misdemeanor  by  statute,  or  an  ordinance,  the 
punishment  for  a  violation  of  which  is  or  may 
be  imprisonment,  is  entitled  to  a  jury  trial  in 
the  court  of  original  jurisdiction,  and  to  ac- 
cord to  the  accused  the  right  to  be  tried  by  a 
jury  in  the  county  court  on  appeal  after  convic- 
tion in  the  municipal  court  does  ifot  satisfy  the 
requirements  of  the  Constitution.  In  such  cas- 
es a  judgment  of  conviction  in  the  municipal 
court  not  baaed  upon  a  verdict  of  guilty  by  a 
jury  is  void. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  24.] 

Application  of  Owen  Doza  for  writ  of  ha- 
beas corpus.  Writ  allowed,  and  petitioner  or- 
dered to  be  discharged. 

Firman  S.  Winn,  of  Oklahoma  City,  for 
petitioner.  B.  D.  Shear,  MunlciptU  Counse- 
lor, and  Prank  Watson,  both  of  Oklahoma 
Ci^,  for  respondent. 

DOYLE,  P.  J.  On  the  Uth  day  of  Novem- 
ber, 1916,  a  duly  verified  petition  for  writ  of 
habeas  corpus  was  presented  to  the  presid- 
ing judge,  averring  in  substance  that  the  i)e- 
titloner,  Owen  Doza,  was  unlawfully  restrain- 
ed of  bis  liberty  by  W.  B.  Nichols,  chief  of 
I)olice  of  Oklahoma  City,  upon  a  mittimus 
Issued  upon  a  judgment  of  the  municipal 
court  of  said  dty  on  November  1st,  wherein 
the  petitioner  was  adjudged  guilty  of  being 
drunk,  and  was  sentenced  to  pay  a  fine  of 
$99  and  to  be  confined  for  90  days  in  the  city 
jail ;  that  petitioner  by  reason  of  his  pover- 
ty is  unable  to  procure  bond  for  appeal  in 
said  case,  and  further  averring: 

"That  the  ordinance  of  said  city  authorizing 
punishment  as  above  set  forth  for  being  drunk  is 
in  conflict  with  the  laws  of  the  state  of  Oklaho- 
ma, in  that  the  punishment  prescribed  by  the 
state  for  said  offense  is  a  fine  of  $10,  no  more 
or  no  less,  and  for  the  reasons  above  stated 
his  imprisonment  is  wholly  illegal  and  without 
authority  of  law." 


The  writ  was  issued,  and  In  obedience  to 
the  writ  petitioner  was  brought  before  the 
court  on  the  following  day  and  return  made 
to  the  writ.  The  issue  in  this  case  is  the 
same  as  in  the  case  of  Ex  parte  Johnson 
12  Okl.  Cr. ,  161  Pac.  1097.  For  the  rea- 
sons given  in  the  opinion  in  that  case  we  are 
of  opinion  that  the  proceedings  had  upon  tbe 
trial  and  conviction  of  the  petitioner  tn  the 
municipal  court  were  illegal  and  void,  and  It 
is  ordered  that  be  be  discharged. 

ARMSTRONG  and  BRETT,  JJ.,  concur. 


Ex  parte  GOWNLOCK.    (No.  A-2894.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 

16,  1917.) 

(Syttahut  by  the  Oourt.) 

Juby  «=>23(a— RijSHT  TO  Jubt  Tbiai,— Vio- 
lation OF  Obdinahce. 
Section  1,  c.  147,  Laws  1915.  define  "mu- 
nicipal courts"  "to  mean  and  include  all  the 
courts  of  the  state  of  Oklahoma,  organized  and 
existing  in  the  various  towns  and  cities  thereof 
which  shall  have  and  possess,  under  the  laws  of 
the  state,  original  jurisdiction  to  hear  and  deter- 
mine offenses  against  the  ordinances  of  munici- 
palities," and  defines  an  "offense"  "to  mean  the 
doing  of  some  act,  or  the  failure  to  perform  some 
duty,  commanded  by  some  municipal  ordinance 
or  by  law,  and  for  the  violation  of  which  a 
penalty  or  punishment  is  provided  therebjr,"  and 
declares  such  proceedings  to  be  "criminal  In 
their  nature ;  and  except  as  otherwise  specifical- 
ly provided,  shall  be  governed  b.v,  and  subject  to, 
feneral  laws  relating  to  criminal  procedure. 
XeH  that,  in  respect  to  "offenses"  under  city  or- 
dinances, the  punishment  for  which  is  or  may 
be  imprisonment,  conviction  of  the  accused  with- 
out a  jury  trial  would  be  in  contravention  of  sec- 
tion 7  of  the  Bill  of  Rights,  providing  that  "no 
person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,"  because  under 
the  constitutional  provisions  a  jury  is  an  essen- 
tial part  of  every  tribunal  for  the  trial  of  crim- 
inal cases,  and  such  constitutional  provisions 
places  the  right  to  trial  by  jury  beyond  the  pow- 
er of  the  Legislature  to  abrogate  or  abridge  it, 
and  it  is  beyond .  the  power  of  the  Legislature 
to  confer  jurisdiction  on  any  tribunal  to  try 
criminal  cases  without  providing  for  jury  trials. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  153. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Municipal  Courts ;  Of- 
fense.] 

Petition  by  George  Gownlock  for  writ  of 
habeas  corpus.  Petitioner  ordered  to  be  dis- 
charged. 

O.  A.  Cargill,  of  Oklahoma  City,  for  pett- 
tioner.  B.  D.  Shear,  Municipal  Counselor, 
and  Frank  Watson,  both  of  Oklahoma  City, 
for  respondent. 

DOYLE,  P.  J.  On  the  20th  day  of  Decem- 
ber, 1916,  a  duly  v^ifled  petition  for  writ  of 
habeas  corpus  was  presented  to  the  presiding 
Judge,  averring  in  substance  that  the  peti- 
tioner, Geo.  Gownlock,  is  unlawfully  restrain- 
ed of  Ms  liberty  by  the  ofl3cers  of  the  dty  of 
Oklahoma  City,  upon  a  judgment  of  the  mu- 
nicipal court  of  said  city  entered  on  tbe 
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18th  day  of  Octbber,  1816,  Impoelng  a  fine  of 
999  and  confinement  for  30  days,  and  further 
aTerrlng: 

"That  he  was  deprived  of  a  fair  trial,  in  this, 
that  he  was  deprived  of  an  opportunity  to  pro- 
duce witnesses  to  prove  that  he  was  not  guilty 
of  the  offense  charged ;  that  he  was  deprived  of 
his  statutory  right  to  plead,  and  that  tnere  was 
no  competent  evidence  introduced  to  show  that 
be  was  guilty  of  the  offense  charged ;  that  im- 
mediately after  his  summary  conviction,  he  was 
transferred  to  the  county  roads,  where  he  has 
been  confined  and  working  for  the  last  30  days." 

Tbe  writ  was  issued,  and  in  obedience  to 
the  writ  petitioner  was  brought  before  the 
court  on  the  following  day,  and  return  made 
to  the  writ. 

The  issue  in  this  case  is  the  same  as  in  the 
case  of  Ex  parte  Johnson,  12  Okl.  Cr.  — ,  161 
Pac.  1007.  For  the  reasons  given  in  the 
<^ixiion  in  that 'case,  we  are  of  the  opinion 
that  the  proceedings  had  upon  the  trial  and 
conviction  of  the  petitioner  in  said  municipal 
court  were  illegal  and  void,  and  It  la  ordered 
that  he  be  dis<diarged. 

•   ARMSTBONQ  and  BRETT,  JJ.,  concur. 


SPBSS  T.  STATE.    (No.  A-2701.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  12,  1917.) 

(Syllabus  hy  the  Oouri., 

Obuhkai.  Law  <S=»620— List  of  Advebse 
Witnesses— CoMSTTTDTioNAL  Pbovisionb. 
Section  20,  art.  2,  of  the  Constitution  con- 
strued, and  held,  that  under  the  last  provision 
of  this  section  the  accused  in  capital  cases  docs 
not  havelM  demand  a  Uat  of  the  witnesses  to  be 
used  by  the  state  in  chief,  but  that  the  Constitu- 
tion makes  the  demand  for  him,  and  that  a  trial 
court  has  no  more  authority  to  force  the  ac- 
cused to  trial  until  he  has  waived  this  demand 
of  the  Constitution,  or  it  has  fa«en  complied 
^th,  than  he  would  to  force  the  accused  to  trial 
'Without  an  information  or  a  jury ;  for  each  ot 
these  rights  rest  upon  the  same  authority,  and 
are  guaranteed  to  the  accused  in  the  same  sec- 
tion of  the  Constitution,  and  no  one  can  nulli- 
ff  them,  and  the  accused  alone  can  waive  them. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1420-X428,  U32-1436.] 

Error  from  District  Court,  Pawnee  County ; 
Conn  Linn,  Judge. ' 

James  Spess  was  convicted  of  murder  and 
aentenced  to  iffe  imprisonment,  and  he  brings 
error.    Rerersed. 

McNeUl  &  McNdU,  of  Pawnee,  for  plaintliT 
In  error.  R.  McMillan,  Asst.  Atty.  Gen.,  for 
tbe  SUte. 

BRETT,  J.  Plaintiff  in  error,  James  Spess, 
was  convicted  of  murder,  and  sentenced  to 
Ufa  imprisonment  The  material  facts  are 
that  plaintiff  in  error  and  two  others  robbed 
a  bank  at  Terlton,  and  In  resisting  arrest 
Irtalntlff  in  error  shot  and  killed  Robert 
Moore,  the  deputy  sheriff.  When  tbe  case 
was  called  for  trial  in  the  district  court, 
plaintiff  In  error  filed  a  motion  and  affidavit 


asking  for  a  continuance  on  the  ground  that 
he  had  not  been  served  with  either  a  copy  of 
the  information  or  a  list  of  the  .witnesses, 
with  their  post  ofBce  addresses,  which  the 
state  expected  to  use  as  Its  witnesses  In 
chief.  This  motion  and  affidavit  of  tbe  plain- 
tiff in  error  was  not  traversed  in  any  way  by 
the  state,  but,  regardless  of  that  fact,  the 
court  overruled  the  motion  and  forced  the 
plaintiff  in  error  to  trIaL  Plaintiff  In  error 
continued  to  raise  tills  objection  at  every 
stage  during  the  progress  of  the  trial,  and 
in  no  way  waived  this  constitutional  right,  or 
neglected  to  call  the  court's  attention  to  the 
fact  that  be  did  not  waive  It. 

Regardless  of  our  feelings  In  the  matter,  or 
any  resentment  we  might  have  against  the 
atrocious  crime  charged  against  the  plaintiff 
in  error,  the  violation  of  a  plain,  simple,  and 
unambiguous  demand  of  the  Constitution 
must  not  be  tolerated  by  tbe  courts;  and 
responsibility  In  such  cases  must  rest  upon 
the  tribunal  In  which  it  is  practiced  or  at- 
tempted. 

Section  20,  art  2,  of  the  Constitution  pro- 
vides that: 

"In  an  criminal  prosecutions  tbe  accused  shall 
have  the  right  to  a  speedy  and  public  trial  by 
an  impartial  Jury  of  the  county  in  which  the 
crime  shall  have  been  committed :  Provided, 
that  the  venue  may  be  changed  to  some  other 
county  of  the  state,  on  the  application  of  the 
accused,  in  such  manner  as  may  be  prescribed 
by  law.  He  shall  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him  and  hav«  a 
copy  thereof,  and  be  confronted  with  the  wit- 
nesses against  him,  and  have  compulsory  pro- 
cess for  <rt>taining  witnesses  in  his  behalf.  He 
shall  have  the  right  to  be  heard  by  himself  and 
counsel ;  and  in  capital  cases,  at  least  two  days 
before  the  case  is  called  for  trial,  he  shall  be 
furnished  with  a  list  of  the  witnesses  tliat  will 
be  called  in  chief  to  prove  the  allegations  of  the 
indictment  or  information,  together  with  their 
post  office  addresses." 

Und^r  the  last  provision  of  this  section  of 
the  Constitution  the  accused  in  capital  cases 
does  not  have  to  demand  a  list  of  the  witness- 
es together  witb  their  post  office  addresses, 
but  the  Constitution  makes  that  demand  for 
him.  And,  unless  he  waives  it,  he  cannot  be 
legally  put  upon  trial  until  that  demand  has 
been  complied  with. 

Ordinarily  in  applications  for  continuance 
the  court  may  exercise  a  sound  Judicial  dis- 
cretion, but  It  .would  be  absurd  to  say  that 
this  discretion  could  go  to  the  extent  of  nul- 
lifying a  plain,  simple,  unambiguous  demand 
of  the  fundamental  law  of  the  state,  made 
exclusively  for  the  benefit  of  the  accused. 

The  court  in  the  case  at  bar  had  no  more 
authority  to  force  the  plaintiff  In  error  to 
trial  until  he  had  waived  this  demand  of  the 
Constitution,  or  it  had  been  complied  with, 
than  he  would  have  had  to  force  him  to 
trial  without  an  information  or  a  Jury.  For 
each  of  these  rights  rest  upon  the  same  au- 
thority and  are  guaranteed  to  the  accused  in 
the  same  section  of  the  Constitution ;  and  no 
one  can  nullify  them,  and  the  accused  alone 
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can  waive  fhem.  State  v.  Frlsbee,  8  Okl.  Or. 
406,  127  Pac.  109L 

In  tbe  case  at  bar  the  court  shonld  have 
continued  the  case  until  the  plaintiff  In  error 
could  be  served  with  a  list  of  the  witnesses 
as  required  by  law.  And  by  reason  of  his 
failure  to  do  this  the  plaintiff  in  error  was 
clearly  denied  a  plain  ccmstltutlonal  right, 
and  the  Judgment  must  be  reversed. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  triaL 

DOYLE,  P.  J.,  and  ABMSTRONG,  J.,  con- 
cur. 


PABMEBS'  STATE  BANK  OF  TEXHOMA 
V.  STATE.    (No.  A-284a)* 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  14,  1917.) 

(Syllabus  by  the  Court./ 

1.  Contempt  iS=a44r-PDNisHMENi>nJUEiSDio- 

TION. 

A  contempt  being  an  offense  against  the  dig- 
nity and  authority  of  the  particular  court  to 
which  the  affront  was  offered,  if  the  court  has 
jurisdiction  of  the  parties  and  the  subject-mat- 
ter out  of  which  the  contempt  grows,  it  has 
jurisdiction  to  try  and  punish  the  contemnor,  re- 
gardless of  where  or  in  what  state  the  acts  con- 
stituting the  contempt  may  have  been  committed. 
[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  gg  128-130.] 

2.  Contempt  €=>61(2)— Jtjrt  «=>21(4)— Indi- 
BKCT  Contempt— QuKBTioN  foe  JtJBY— Jdbt 
Tbial. 

A  party  charged  with  indirect  contempt  is 
entitled  to  have  a  jury  pass  upon  the  question 
of  his  guilt  or  innocence,  before  penalty  or  pun- 
ishment is  imposed.  But  the  jury's  province 
is  limited  solely  to  the  question  of  guilt  or  in- 
nocence, and  they  have  nothing  to  do  with  the 
penalty  to  be  imposed. 

[Ed.  Note. — For  other  cases,  see  C!ontempt, 
Cent  Dig.  g  189 ;   Jury,  Ont.  Dig.  g  139.] 

3.  Injunction  <s=»230(2)— Violation  '  of  In- 
junction Obdee— Information. 

Where  an  information  charging  contempt 
for  violating  an  injunction  order  is  attacked  up- 
on the  ground  that  it  did- not  specifically  plead 
an  Injunction  bond  had  been  ^iven,  it  is  held 
that,  since  it  did  plead  that  the  injunction  order 
was  "duly  and  legally  issued,"  it  was  sufficient 
as  against  demurrer,  since  the  essentials  of  the 
legality  of  an  injunction  order  are  so  weU  under- 
stood and  so  thoroughly  established. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.   Dig.   §g  507,   508.] 

Error  from  District  Court,  Texas  CJounty.; 
W.  C.  Crow,  Judge. 

The  Farmers'  State  Bank  of  Texhoma  was 
found  guilty  of  Indirect  contempt,  and  it 
brings  error.    Affirmed. 

Breslln  &  Breslln,  of  Ouymon,  Embry, 
Crockett  &  Johnson  and  E.  I/.  Fulton,  all  of 
Oklahoma  City,  for  plaintiff  In  error.  B.  Mc- 
Millan, Asst.  Atty.  Gen.,  for  the  State. 

BBETT,  J.  In  this  case  the  plaintiff  In 
error  appeals  from  a  Judgment  finding  it 
guilty  of  Indirect  contempt,  by  reason  of  it 
having  willfully  and  knowingly  violated  an 


Injunction  order  of  the  district  eobrt  of  Texas 
county,  enjoining  it  from  selling  or  dlBposing 
of  certain  property,  a  portion  of  which  was 
situated  in  tbe  state  of  Texas,  Just  across  the 
state  line.  And  this  charge  of  contempt  Is 
based  solely  upon  the  sale  of  the  property 
situated  in  the  state  of  Texas. 

[1]  1.  Tbe  principal  and  most  serious  con- 
tention relied  upon  by  plaintiff  In  error  is 
that  contempt  is  criminal  in  its  nature,  and, 
since  all  the  acts  constituting  tbe  contempt 
were  committed  in  the  state  of  Texas,  that 
the  district  court  of  Texas  county,  Okl.,  had 
no  Jurisdiction  to  try  or  punish  plaintiff  In 
error  for  contempt,  by  reason  of  these  acts. 
Bnt  plaintiff  in  error  fails  to  distinguish 
the  difference  between  contempt  and  other 
criminal  acts.  Murder,  larceny,  arson,  and 
such  offenses  in  law  are  considered  as  an 
offense  against  the  peace  and  dignity  of  the 
state;  hence  the  Jurisdiction  to  try  and 
punish  a  person  for  such  offenses  is  placed 
alone  in  the  hands  of  the  particular  county 
and  state  against  which  the  offense  has  been 
committed.  But  contempt  Is  an  offense 
against  the  dignity  and  authority  of  the  par- 
ticular court,  to  which  the  affront  is  offered. 
If  that  court  is  willing  to  overlook  and  con- 
done the  insult,  no  other  court,  even  in  the 
same  county,  has  a  right  to  interfere.  But 
if  a  court  has  Jurisdiction  of  the  parties, 
and  the  subject-matter  out  of  which '  an  in- 
direct contempt  grows,  the  affront  Is  none  the 
less  directly  against  the  dignity  and  authority 
of  that  court,  no  matter  to  what  county  or 
state  the  offender  may  go  to  violate  the  order 
of  the  court  If  that  were  not  true,  then  in- 
junction orders  In  many  Instances  would  be  a 
farce.  It  would  be  ridiculous,  to  say  that  an 
order  enjoining  the  sale  of  personal  prc^>erty, 
over  which  the  court  had  Jurisdiction,  could 
be  violated  with  Impunity,  if  the  litigant  only 
took  tbe  pains  to  cross  the  state  line  before 
disposing  of  it.  And  it  makes  no  difference 
as  to  the  character  of  the  property,  whether 
real  or  personal,  or  where  It  is  situated; 
if  the  court  has  Jurisdiction  to  enjoin  its 
sale,  a  violation  of  that  order,  wherever  com- 
mitted, is  an  offense  against  the  dignity  and 
authority  of  the  court  making  the  order,  and 
that  court,  and  that  court  alone,  has  tbe  right 
to  punish  OF  complain.  And  it  has  that  right, 
regardless  of  the  location  or  the  place,  to 
whidb  the  contemnor  may  have  gone  to  violate 
its  order.  This  distinction  to  our  minds  is 
so  clear  and  essential  that  we  deem  it  un- 
necessary to  discuss  that  feature  further. 

[2]  2.  The  next  assignment  of  error  de- 
serving attention  is  that  the  court  refused 
to  Instruct  the  Jury  that  if  they  found  the  de- 
fendant guilty,  they  might  fix  the  punish- 
ment; and  plaintiff  in  error  relies  upon 
section  6933,  Bevised  Laws  1910,  to  support 
tills  contention.  But  plaintiff  In  error  has 
dearly  overlooked  the  provisions  of  section 
25  of  the  BiU  of  Bights,  which  are  that : 
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"Any  person  accused  of  violating  or  disobey- 
ing, wben  not  in  the  presence  or  hearing  of  the 
court,  or  judge  sitting  as  such,  any  order  of  in- 
junction, or  restraint,  made  or  entered  by  any 
court  or  judge  of  the  state  shall,  before  penalty 
or  punishment  is  imposed,  be  entitled  to  a  trial 
by  jury  as  to  the  guilt  or  innocence  of  the  ac- 
cused. 

rnder  this  section,  the  province  of  the 
Jtiry  Is  specifically  limited  to  the  question  of 
"the  guilt  or  innocence  of  the  accused."  For 
It  provides  that  in  matters  of  contempt  gpow- 
tng  out  of  the  violation  of  injunctiou  orders, 
not  committed  "In  the  presence  or  hearing 
of  the  court,  or  Judge  sitting  as  such,"  that, 
"before  penalty  or  punishment  is  imi)osed" 
tbe  accused  shall  "be  entitled  to  a  trial  by 
Jury  as  to  the  guilt  or  innocence  of  the  ac- 
cused." Under  such  conditions,  the  offense 
not  being  committed  in  the  presence  of  the 
court,  the  conrt  is  wholly  dependent  upon 
evidence  to  establish  the  guilt  or  innocence 
of  the  accused.  Hence  it  is  provided  that 
Tinder  these  conditions  a  Jury  may  he  had, 
and  may  make  a  finding  "as  to  the  guilt  or 
innocence  of  tbe  accused"  under  tbe  evidence 
Introduced.  Bnt  the  province  of  the  Jury 
provided  for  in  that  section  is  only  to  pass 
upon  the  guilt  or  innocence  of  the  accused, 
and  they  have  nothing  to  do  with  the  penalty 
or  punishment  to  be  imposed,  for  that  is  not 
even  fixed  by  law,  but  is,  and  should  be>  left 
to  the  sound  discretion  of  the  court. 

[3]  3.  The  only  remaining  assignment  that 
does  not  present  questions  that  have  been 
passed  upon  so  frequently  that  we  deem  it 
unnecessary  to  repeat  what  has  heretofore 
been  so  frequently  said  goes  to  the  sufficiency 
of  the  information,  objecting  particularly  be- 
cause the  information  did  not  specifically 
allege  that  an  injunction  bond  had  been  giv- 
en. But  the  information  does  repeatedly  and 
In  various  ways  allege  that  on  a  certain  date 
tbe  order  of  injunction  was  "duly  and  legally 
Issued."  And  it  can  hardly  be  maintained 
that  for  the  purpose  of  that  pleading,  this 
Is  not  suflBclent,  as  against  a  demurrer.  In 
charging  bigamy  ft  would  be  sufficient  to 
allege  that  the  accused  and  his  first  spouse 
■wrero  duly  and  legally  married,  without  alleg- 
ing that  a  license  was  had,  and  a  minister 
performed  the  ceremony  in  the  presence  of 
certain  named  witnesses.  The  facts  of  that 
allegation  might  be  traversed,  but  the  essen- 
tials to  tbe  legality  of  the  tran.sactlon  are  so 
well  established  that  to  say  they  were  duly 
and  legally  married  would  be  sufficient  as 
against  a  demurrer.  And  so  it  is  in  the  in- 
stant case.  The  plaintiff  in  error  might  have 
traversed  the  allegation  that  an  injunction 
order  was  duly  and  legally  issued  by  showing 
by  way  of  defense  that,  as  a  matter  of  fact 
no  bond  had  been  given;  but  the  essentials 
of  the  legality  of  an  injunction  order  are 
so  well  established  and  so  thoroughly  under- 
stood that  to  plead  that  the  injunction  order 
was  duly  and  legally  Issued  Is  sufficient  as 
against  a  demurrer.     But  in  this  case  the 


record  shows,  and  plaintiff  in  error  admits, 
that  an  injunction  bond  was  duly  given; 
hence,  in  the  trial  of  the  case,  it  did  not  at- 
tempt to  traverse  that  fact 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 

DOYLE,  P.  J„  and  ARMSTRONG,  J.,  con- 
cur. 


Ex  Parte  CROUCH.     (No.  A-273C.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 
18,  1917.) 

(Syllabat  ly  the  Court.) 

Habeas   Cokpus   «=953— Disohaboe— Sum- 

ciENOT  OF  Petition. 
Where  the  facta  averred  in  a  petition  for  a 
writ  of  habeas  corpus,  if  established,  will  not 
warrant  the  discharge  of  the  prisoner,  the  writ 
will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S$  60,  50^.1 

AK>llcatlon  by  James  H.  Croudii  tor  writ 

of  habeas  corpus.    Writ  denied. 

W.  F.  Ham,  of  Oklahoma  City,  for  peU- 
tloner. .  R.  McMillan,  Asst.  Atty.  Gen.,  for 
respondent 


DOYLB,  P.  J.  This  was  an  application  to 
this  court  for  a  writ  of  habeas  corpus.  It 
appears  from  the  petition  that  the  petitioner 
was  tried  in  the  district  court  of  Oklahoma 
cotnty,  Edward  Dewes  Oldfleld,  presiding 
judge,  and  was  convicted  of  manslaughter  in 
the  first  degree,  and  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  the  term 
ot  ten  years.  Under  said  sentence  he  was 
committed  into  the  custody  of  M.  C.  Binlon, 
sheriff  of  said  coimty,  on  a  commitment  di- 
recting said  sheriff  to  transport  petitioner 
to  the  penitentiary  at  McAlester,  and  the  pe- 
titioner claims  that  his  imprisonment  is  il- 
legal, and  among  other  things  states  that 
such  Illegality  consists  in  this: 

"That  the  alleged  verdict  of  the  jury  and  pur- 
ported judgment  and  sentence  imposed  by  the 
said  Edward  Dewes  Oldfield,  pretending  to  act 
as  a  judge  of  the  district  court  of  the  Thirteenth 
judicial  district  of  the  state  of  Oklahoma,  is 
within  and  for  Oklahoma  county,  said  state,  is 
void  for  the  reason  that  said  Edward  Dewes 
OldAeld  at  the  time  of  said  alleged  verdict  was 
returned  by  the  jury,  and  at  the  time  said  judg- 
ment and  sentence  were  imposed  upon  this  peti- 
tioner was  not  and  at  this  time  is  not  a  de  jure 
or  de  facto  judge  of  the  Thirteenth  judicial  dis- 
trict of  Oklahoma,  but  at  the  times  last  afore- 
said said  Edward  Dewes  Oldfield  was,  and  now 
is,  an  usurper  of  the  office  of  judge  of  the  said 
district  court." 

To  the  petition  the  state  interposed  a  de- 
murrer on  the  ground  that  the  facts  stated 
In  the  petition  if  established  will  not  war- 
rant the  discharge  of  the  pristmer.  The  de- 
murrer was  sustained,  and  the  writ  was  de- 
nied. 
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Bz  parte  COUCH  (two  caaee). 
(Nos.  A-2916,  A-2917.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 
18,  1917.) 

Petitions  by  John  M.  Couch  for  writs  of  ha- 
beas corpus.  Demurrer  to  petiti(m8  sustained, 
and  writs  denied. 

Homer  Hurst,  of  Oklahoma  City,  for  petition- 
er. R.~  McMillan,  Asst  Atty.  Gen.,  for  respon- 
dent 

PER  CURIAM.  On  February  6,  1917,  there 
was  filed  and  presented  two  petitions  for  writs 
of  habeas  corpus  on  behalf  of  John  M.  Couch, 
and  demurrers  were  filed  thereto.  The  demur- 
rers sustained,  and  the  writs  denied. 


SSz  parte  MITCHELL.     (No.  A-2S96.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  16,  1917.) 

(Syllabus  hv  the  Court./ 

Just  «=»31(1)— Right  to  Jubt  Tbial— Vio- 
lation OF  Obdinanck. 
The  constitutional  guaranties  intended  to 
secure  the  liberty  of  the  citizen  and  the  right 
to  a  trial  by  jury  cannot  be  evaded  by  the  na- 
ture of  the  powers  vested  in  the  municii)ality 
under  its  charter  or  the  nature  of  the  juris- 
diction conferred  upon  the  municipal  court. 

[BM.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  §i  204,  214.] 

Application  of  Freeman  Mitchell  for  writ 
of  habeas  corpus.  Writ  allowed,  and  peti- 
tioner discharged.  # 

O.  A.  Carglll,  of  Oklahoma  City,  for  pe- 
titioner. B.  D.  Shear,  Municipal  Couniselor, 
and  B^ank  Watson,  of  Oklahoma  City,  for 
respondent. 

DOYLE,  P.  J.  On  the  20th  day  of  De- 
cember, 1916,  a  duly  verified  petition  for 
writ  of  habeas  corpus  was  presented  to  the 
presiding  judge,  averring  In  substance  that 
the  petitioner.  Freeman  Mitchell,  is  illegal- 
ly restrained  of  his  liberty  by  the  oflScers 
of  the  city  of  Oklahoma  City,  and  is  now 
compelled  to  work  upon  the  coimty  roads; 
that  on  the  29th  day  of  November,  1916,  he 
was  convicted  in  the  municipal  court  of  said 
city  on  a  charge  of  theft,  and  was  sentenced 
to  pay  a  fine  of  $09  and  the  costs  and  to 
serve  a  sentence  of  90  days  in  the  city 
jail.  The  writ  Issued,  and  in  obedience  to 
the  writ  the  petitioner  was  brought  be- 
fore the  court  the  following  day  and  return 
made  to  the  writ. 

The  issue  in  this  case  is  the  same  as  in 
the  case  of  Ex  parte  Johnson,  12  Okl.  Cr. 

,  161  Pnc.  1097.    For  the  reasons  given  in 

the  opinion  in  that  case,  we  are  of  opinion 
that  the  conviction  of  the  petitioner  In  the 
municipal  court  was  illegal  and  void,  and  It 
is  ordered  that  he  be  discharged. 

ARMSTRONG  and  BRETT,  JJ.,  concur.     | 


HAWTHORN  t.  STATE.     (No.  A-2670.) 

(Criminal  Court  of  Appeals  ot  C&lahoma. 

April  16,  1917.) 

(Bvllabut  hy  the  Court.) 

Obstbuctino  Justice  i3=11— Infobmatiow— 

Demurbeb. 
An  information  in  a  criminal  case  should 
plead  suflident  facts  to  constitute  an  offense 
against  the  laws  of  the  state,  and  when  such 
facts  are  not  pleaded  and  a  demurrer  is  sea- 
sonably filed,  the  same  should  be  sustained  by 
the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  HI  19-28.] 

Appeal  from  County  Court.  Love  Count}-; 
J.  U.  Hays,  Judge. 

Tom  Hawthorn  was  convicted  of  resisting 
an  officer,  and' he  appeals.    Reversed. 

T.  B.  Wllklns,  of  Marietta,  for  plaintiff  in 
error.  R.  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Tom  Hawthorn,  was  convicted  at  the  Jan- 
uary, 1916,  term  of  the  county  court  of  Love 
county,  charged  with  interfering  with  an  of- 
ficer in  the  discharge  of  his  official  autie.«. 
and  his  punishment  fixed  at  a  fine  of  $109 
and  imprisonment  in  the  county  Jail  for  a 
period  of  30  days. 

The  information,  after  alleging  venue  and 
time,  is  as  follows:  '■ 

"That  in  the  county  and  state  aforesaid  and 
on  the  day  and  year  aforesaid  the  said  Tom 
Hawthorn  did  unlawfully,  willfully,  and  pur- 
posely interfere  with  W.  H.  McGaugh,  a  deputy 
sheriff  then  and  there  engaged  in  the  execution 
of  a  legal  search  warrant  upon  the  premises 
located  on  Main  street  in  the  city  of  Marietta, 
and  known  as  the  Rock  Hotel,  by  then  and  there 
advising  the  person  in  charge  of  said  premises 
not  to  permit  said  officer  to  seize  certain  intoxi- 
cating liquor  there  found,  and  for  the  seizure 
of  which  said  search  warrant  was  issued,  con- 
trary to,"  etc. 

A  demurrer  was  filed  to  the  information  on 
the  ground,  among  others,  that  it  failed  to 
state  facts  sufficient  to "  constitute  an  of- 
fense against  the  laws  of  this  state.  It]  will 
be  noted  that  the  information  diarges  Tom 
Hawthorn  with  interfering  with  the  execu- 
tion of  a  search  warrant,  by  advising  the 
proprietor  of  the  hotel  to  refuse  to  permit 
the  seizure  of  certain  intoxicating  liquor 
there  found.  There  are  no  acts  of  conduct 
set  out  in  the  information  further  than  this 
general  statement. 

The  proof  shows  that  the  controversy  out 
of  which  this  trouble  arose  occurred  at  a 
hotel  where  Tom  Hawthorn  was  rooming: 
that  a  search  warrant  was  being  executed 
against  the  hotel ;  that  four  pints  of  whisky 
were  found  in  the  hotel;  that  at  the  time 
the  search  warrant  was  being  executed  Haw- 
thorn was  present  and  said  to  the  proprietor 
of  the  hotel:  "I  wouldn't  let  them  have  it; 
the  law  allows  you  a  gallon  of  whisky." 
Hawthorn    apparently    had    toeea    drinking. 
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The  remark  referred  to  -was  made  concerning 
the  deputy  sheriff,  Gnlwell.  There  is  no 
proof  tending  to  Indicate  tbat  the  person  ad- 
dressed heard  ttie  statement,  or,  tf  he  did 
hear  it,  that  he  paid  any  attention  to  It. 
There  was  no  resistance  offered  to  the  search. 

The  Btatnte  under  which  the  prosecution. 
was  brought  reads  as  follows  (B.  L.  §  2150) : 

"Any  person  who  attempts,  by  means  of  any 
threat  or  violence,  to  deter  or  prevent  any  ex- 
ecutive officer  from  performing  any  duty  im- 
posed upon  such  officer  by  law,  is  guilty  of  a 
misdemeanor." 

The  foregoing  information  does  not  charge 
that  the  officers  were  interfered  with  by  any 
threats  or  violence.  It  simply  charges  that 
plaintiff  in  error  advised  the  owner  of  the 
hotel  not  to  permit  officers  to  seize  four  pints 
of  whisky. 

There  is  nothing  disclosed  by  the  record 
whi<*  Indicates  that  any  force  or  violence 
was  offered  or  intended  by  any  of  the  re- 
marks made. 

The  information  fails  to  state  an  offense 
and  the  facts  disclosed  fall  to  prove  any. 
The  demurrer  should  have  been  sustained. 

For  the  reasons  stated,  the  Judgment  Is  re- 
versed 

DOYLE,  P.  J„  and  BRETT,  J.,  concur. 


Ex  parte  BURTON  (two  cases). 
(Nos.  A-2850,  A-2S80.) 

(Oiminal  Court  of  Appeals  of  Oklahoma. 
April  12,  1917.) 

(Svllal>v*  hv  the  Court.f 

1.  'Bail  $=>47— Habeas  Corpus  <S=»33— Scope 
OP  Hearing — Jurisdiction  of  AppEU^rE 
Court. 

Prior  to  filing  the  petition  in  error  in  this 
court,  only  the  question  of  excessive  bail  will 
be  considbred  on  tiabeas  corpus.  When  an  ap- 
peal is  perfected,  this  court  will  on  proper  show- 
ing make  all  necessary  orders  relating  to  bail. 
[Ed.  Note. — ^For  other  cases,  see  Bail,  Cent. 
I>ig.  Sg  165-183,  257;  Habeas  Corpus,  Cent. 
Dig.  H  1».  31.] 

2.  Criminal  Law  i8=>1084  —  Appeal  —  Bail 
Bond — Supersedeas. 

Tile  power  and  authority  of  trial  courts  to 
allow  bail  pending  appeal  can  only  be  exercis- 
ed in  the  manner  provided  by  statute,  and, 
■where  the  trial  court  fixes  the  amount  of  de- 
fendant's bail  bond  to  be  given  as  a  supersedeas 
<ya  appeal,  it  must  fix  the  time  within  which 
such  bond  shall  be  given  and  the  time  within 
which  the  petition  in  error  sliall  be  filed  in  the 
Criminal  Court  of  Appeals;  otherwise  such  an 
appeal  bond  will  not  be  effective  as  a  super- 
sedeas. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w.  Cent  Dig.  fj  2728,  2729,  2731,  2733- 
2735.] 

Habeas  corpus  by  Joe  Burton  against  the 
Sheriff  of  Greer  County.  Petitioner  remand- 
ed to  custody. 

F.  E.  Riddle,  of  Chlckasha,  and  Moman 
Prulett  and  Victor  Snlggs,  both  of  Oklahoma 
Cdty,  for  petitioner.    R.  McMillan,  Asst.  Atty. 


Gen.,  and  S.  B.  Garrett,  Ca  Atty.,  of  Altus, 
for  respondent. 

PEJB  CURIAM.  On  the  28th  day  of  Sep- 
tember, 1916,  there  was  filed  an  application 
to  this  court  for  a  writ  of  habeas  corpus,  al- 
leging that  petitioner,  Joe  Burton,  was  con- 
victed in  the  district  court  of  Greer  county 
of  manslaughter  In  the  first  degree,  and  on 
September  1,  1916,  was  sentenced  to  Impris- 
onment In  the  penitentiary  for  15  years;  that 
said  district  court  at  the  time  of  passing  sen- 
tence fixed  the  amount  of  his  appeal  bond  at 
$12,000,  to  be  filed  and  approved  within  20 
days  from  date;  that  petitioner  has  filed 
and  .presented  to  the  court  clerk  of  Greer 
county  bis  appeal  bond  In  proper  and  legal 
form,  with  good  and  sufficient  sureties,  and 
that  said  court  clerk  arbitrarily  refuses  to 
approve  the  same;  that  all  necessary  steps 
have  been  taken  to  perfect  bis  appeal  from 
said  Judgment  to  this  court;  that  unless  said 
bond  Is  approved  the  sheriff  of  Greer  county 
will  transport  the  petitioner  to  the  peniten- 
tiary. 'On  the  same  day  a  hearing  was  had 
upon  the  petition  and  a  demurrer  thereto  fil- 
ed by  counsel  for  the  state. 

[1]  In  the  case  of  Ex  parte  Tyler,  2  Okl. 
Cr.  465,  102  Pac.  716,  It  is  said: 

"If  a  party  feels  himself  aggrieved  by  the 
action  of  a  derk  of  the  district  court  in  refusing 
to  approve  a  bail  t>ond,  and  complains  that  the 
action  of  the  clerk  is  unreasonable,  arbitrary, 
and  oppressive,  he  should  present  his  grievane* 
to  the  trial  court  or  judge  thereof.  Before  fil- 
ing the  petition  in  error  in  this  court,  only  the 
question  of  excessive  bail  will  be  considered. 
However,  when  an  appeal  is  perfected,  and  the 
crime  is  a  bailable  one,  pending  the  appeal  this 
court  will  on  proper  showing  make  all  neces- 
sary orders  relating  to  bail." 

Following  this  rule,  the  demurrer  was  sus- 
tained, and  the  writ  denied. 

On  the  29th  day  of  November,  1016,  an- 
other and  similar  application  to  this  court 
for  writ  of  habeas  corpus  was  filed,  and  fur- 
ther alleging  that  the  sheriff  of  Greer  county 
is  now  In  Oklahoma  City  with  petitioner  on 
his  way  to  the  penitentiary. 

A  writ  of  habeas  corpus  was  thereupon  Is- 
sued out  of  this  court  directed  to  the  sheriff 
of  Greer  county,  commanding  him  to  produce 
forthwith  before  this  court  the  petitioner, 
then  in  bis  custody,  to  the  end  that  the  mat- 
ters and  things  therein  alleged  may  be  duly 
Inquired  Into.  The  phertff  in  obedience  to 
the  demand  of  the  writ  brought  said  petition- 
er before  the  court  and  made  return  to  the 
writ. 

It  appears  that  when  the  court  pronounced 
Judgment  no  time  was  fixed  for  filing  the  pe- 
tition in  error  In  this  court,  and  said  court 
has  since  fixed  no  time  for  filing  the  same  In 
this  court. 

[2]  In  the  case  of  Klllough  v.  State,  6  Okl. 
Cr.  311,  118  Pac.  620,  It  Is  said: 

"If  the  crime  of  which  the  defendant  is  con- 
victed be  a  bailable  one,  and  the  trial  court 
fixes  the  amount  of  the  defendant's  ball  bond 


^sFo;  otber  coses  see  same  topic  and  KEY-NUMBER  iq  all  Key-Numbered  Dlseata  and  lodeze* 

Digitized  by 


Qdeze*  T 


136 


164  PACIFIC  REPORTBB 


(OkL 


to  be  given  as  a  BnpenedeBS  on  appeal,  it  must 
fix  the  time  within  which  such  bond  shall  b« 
given  and  the  time  in  which  the  petition  in  er- 
ror shall  be  filed  in  the  Criminal  Court  of  Ap- 
peals; otbcrvnse  such  bail  bond  shall  not  be 
effective  as  a  siipersccleag.  The  power  and  au- 
thority of  trial  courts  to  allow  bail  aud  to  fix 
the  amount  of  the  bail  bond  pending  appeal  can 
only  be  exercised  in  the  manner  provided  by 
statute;  •  •  •  otherwise  a  plaintiff  in  error, 
when  he  has  perfected  bis  appeal,  must  apply 
to  this  court  for  a  supersedeas  order  fixing  the 
amount  of  bis  bail  bond." 

Following  tbls  rule  the  petitioner  must  be 
rcumnded,  to  the  custody  of  the  respondent. 


KERRIEL  et  al.  v.  STATE.     (No. .  A-2606.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  19,  1917.) 

(Bvllaiut  Iv  Kditorial  Slaff.) 

Intoxicating    Liquors   (S=»23<5(11)— tlwi^w- 
FUL  .Sale — Sufficiency  of.  Eviden'CE. 
Evidence,  in  a  prosecution  for  the  unlawful 

sale  and   delivery  of  intoxicating  liquor,  held 

insufficient  to  justify  a  conviction. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 

Uquors,  Cent.  Dig.  §§  313-315.] 

Appeal  from  County  Court,  Coal  County; 
P.  E.  Wllhelm,  Judge. 

Vincent  Kerriel  and  Mary  Kerrlel  were 
convicted  of  a  violation  of  the  prohibitory 
law,  and  they  bring  error.    Reversed. 

George  Trice,  of  Coalgate,  for  plaintiffs  In 
error.  The  Attorney  General  and  It.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error 
were  Informed  against,  tried,  and  couTlcted 
in  the  county  court  of  Coal  county  on  a 
charge  that  they  "did  unlawfully  sell  and 
deliver  to  Sim  McGee,  certain  Intoxicating 
liquor,  to  wit,  a  drink  commonly  called  'Choc- 
taw Beer.' "  In  pursuance  of  the  verdict 
they  were  each  sentenced  to  be  confined  in  the 
county  Jail  for  30  days  and  to  pay  a  fine  of 
$50.    From  the  Judgments  they  appeal. 

In  the  view  we  have  taken  of  the  disposi- 
tion necessary  to  be  made  of  this  case  It  Is 
neither  Important  nor  necessary  to  consider 
more  than  one  of  the  questions  presented; 
that  is  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict. 

Sim  McGee  was  the  only  witness  called  by 
the  state.  He  testified  that  he  was  a  full- 
blood  Cihoctaw,  and  that  some  time  in  March 
he  went  to  the  defendants'  place.  He  was 
asked  If  he  bought'  any  beer  from  the  defend- 
ants, and  he  answered  "that  he  bought  some 
Choc;"  that  he  bought  25  cents  worth.  He 
was  then  asked: 

"Q.  Who  gave  It  to  you?  A.  She  did.  Q. 
Who  did  you  pay?     A.  Paid  her." 

On  cross-examination  he  said  he  bad  been 
In  Jail  four  times,  and  was  drunk  at  that 
time. 

The  defendant  Vincent  Kerriel  testified 
that  this  Indian  came  to  his  home  one  morn- 


ing and  was  very  drunk,  and  asked  hla  wife 
for  something  to  eat  and  something  to  drink, 
and  she  put  him  out  of  the  boose,  and  he  said 
he  was  going  to  have  ber  arrested. 

Mary  Kerriel  testified  that  she  bad  to 
drive  this  little  Indian  away  from  her  boose 
two  or  three  different  times;  that  the  last 
time  she  drove  blm  away  be  said,  "I  go  tell 
Pat  Wllhelm  and  get  you  arrested;"  that 
she  never  sold  him  or  gave  him  any  Choctaw 
beer. 

This  was  substantially  all  the  evidence  In 
the  case. 

On  a  consideration  of  the  evidence  we  are 
of  opinion,  as  a  matter  of  law,  that  the  evi- 
dence was  lusufiicleut  to  Justify  a  conviction. 
The  Judgment  is  therefore  reversed. 


Ex  parte  BLUM.    (No.  A-287ft.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AprU  19,  1917.) 

fSyllaiiu  hv  the  Court.) 

Habeas  Corpus  ®=3l,  29— Nature  of  Wbit— 

DrscHAROE — "Habeas  Corpus." 
The  writ  of  "habeas  corpus"  is  a  writ  of 
right,  granted  to  inquire  into  all  cases  of  il- 
legal imprisonment,  and  a  person  imprisoned 
in  the  penitentiary  under  a  void  commitment  is- 
sued by  a  court  clerk  upon  the  verdict  of  a  jury, 
where  no  judgment  was  rendered  upon  such 
verdict,  will  be  discliarged  from  such  illegal  im- 
prisonment and  remanded  to  the  custody  of  the 
trial  court. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §§  1,  3,  24. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Habeas  Corpusl] 

Application  of  Grover  Blum  for  writ  of 
habeas  corpus.  Sheriff  of  Tulsa  county  di- 
rected to  take  petitioner  Into  custody  and  to 
commit  blm  to  county  Jail  subject  to  further 
orders  of  superior  court  of  Tulsa  county. 

Jno.  J.  N.  Sykes,  of  Tulsa,  for  petitioner. 
The  Attorney  General  and  R.  McMillan,  Asst, 
Atty.  Gen.,  and  J.  P.  Evers,  Co.  Atty.,  of  Tul- 
sa, for  respondent 

DOYLE,  P.  J.  A  writ  of  habeas  corpus 
having  been  duly  Issued  out  of  this  court, 
directed  to  the  warden  of  the  state  prison 
at  Granite,  commanding  htm  to  produce  be- 
fore this  court  Grover  Blum,  then  in  his  cus- 
tody, to  the  end  that  the  legality  of  his  Im- 
prisonment might  be  inquired  into,  such  war- 
den. In  obedience  to  the  mandate  of  the  writ, 
has  brought  the  said  Grover  Blum  before  the 
court  and  made  return  to  the  writ  It  ap- 
pears, both  by  the  petition  upon  which  the 
writ  was  allowed  and  Issued  and  by  the  re- 
turn of  the  warden  to  the  writ,  that  the  pe- 
titioner was  convicted  In  the  superior  court 
of  Tulsa  county  on  an  information  charging 
him  with  the  crime  of  conjoint  robbery,  and 
his  punishment  fixed  at  five  years'  imprison- 
ment In  the  penitentiary.  Said  verdict  was 
returned  on  the  27th  day  of  February,  1914. 
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It  Is  averred  In  the  peUtloB  that  a  motion 
for  new  trial  was  duly  filed  and  was  not  pass- 
ed upon  by  the  court.  It  Is  further  averred 
that  no  Judgment  was  ever  entered  <»  sen- 
tence Imposed  upon  the  verdict  rendered  In 
the  case.  These  facts  are  admitted  In  the  le- 
tnm  of  the  respondent,  but  respondent  fur- 
ther answers: 

"That  shortly  after  said  verdict  was  rendered, 
and  while  said  court  was  still  ia  session,  the 
defendant  escaped  from  custody.  That  the  de- 
fendant afterwards  was  arrested  by  the  sheriff 
of  Tulsa  county,  brought  before  the  court,  and 
the  clerk  of  said  court  without  having  looked 
back  to  ascertain  whether  said  judgment  had 
been  entered,  and  assuming  that  judgment  had 
been  entered,  thereupon  issued  a  commitment  on 
'which  the  petitioner  is  now  and  has  been  con- 
fined in  the  state  penitentiary.  Therefore  this 
respondent  denies  that  the  petitioner  is  ille- 
gally incarcerated  inasmuch  as  the  failure  to 
enter  the  judgment  by  the  derh,  or  the  failure 
of  the  Judge  to  pronounce  judgment  after  verdict 
rendered,  was  merely  directory  so  far  as  the  de- 
fendant was  concerned,  and  was  not  such  error 
as  to  aathorise  the  issuance  of  the  above  writ." 

Upon  the  answer  and  return  of  the  re- 
spondent we  are  of  opinion  that  the  petition- 
er Is  illegally  imprisoned,  And  it  is  ordered 
that  he  be  discharged  therefrom. 

The  sheriff  of  Tulsa  county  present  In 
court  Is  directed  to  take  the  petitioner  into 
bis  custody  and  commit  him  to  the  county 
Jail  of  Tulsa  county,  there  to  remain  subject 
to  the  further  orders  of  the  superior  court  of 
Tulsa  county. 

ABMSTRONG  and  BRETT,  JJ.,  concur. 


nnST  NAT.  BANK  OF  HBRINGTON  v. 

LTONS  EXCH.  BANK.    (No.  20656.) 

(Supreme  Court  of  Kansas.     Feb.  10,  1917. 

On  Rehearing  April  7,  1917.) 

(SvUabus  hv  the  Court.) 

1.  Bills   awd   Notes  ®=»352  —  Drafts  — 

"HOLDEB  IN  Due  CotTHSE"— Statuie. 
The  debtor  of  one  bank'  fraudulently  procur- 
ed another  bank  to  issue  to  him  a  draft  payable 
individually  to  the  president  of  the  bank  to 
which  he  was  indebted.  The  president  took  the 
draft  from  the  debtor  and  delivered  to  him  the 
evidence  of  his  indebtedness  and  securities,  at  the 
same  time  indorsing  the  draft  individually'  and 
delivering  it  to  the  bank.  He  had  paid  nothing 
for  the  draft  and  received  no  consideration  for 
indorsing  It.  HM,  the  bank  was  not  under 
these  circumstances  a  "holder  in  due  course." 

[Ed.   Note.— For  other   cases,   see  Bills   and 
Notes,  Cent.  Dig.  {{  814,  80&-908. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  in  Due  Course.] 

2.  BU.U  AND  Notes  «=3352— Dratt— Holdkb 
vs  Due  Couhse. 

When  the  creditor  bank  learned  that  the 
draft  had  been  protested,  it  negotiated  with  the 
debtor  and  secured  from  him  a- restoration  of  the 
securities  and  evidences  of  debt  which  it  had 
surrendered.  Eeld,  that  in  any  event,  having 
lost  nothing  by  the  transnction,  it  could  not 
claim  the  protection  afforded  a  holder  in  due 
course. 

[Ed.   Note.— For   other  cases,   see   Bills  and 
Notes,  Ccmt.  Dig.  f§  814,  89^-908.] 


Appeal  from  District  Court,  Rice  County. 

Action  by  the  First  National  Bank  of  Her- 
Ington  against  the  Lyons  Exchange  Bank. 
Judgment  for  defiendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Nicholson  &  Plrtle,  of  Council  Grove,  and 
Hurd  ft  Kurd,  of  Abilene,  for  appellant. 
Jones  &  Jones  and  Brlnckerhoff  &  Stahl,  all 
of  Lyons,  for  appellee. 

PORTER,  J.  This  is  an  action  by  one  bank 
to  recover  from  another  bank  the  amount  of 
a  draft,  which  was  protested  and  not  paid. 
There  was  a  Judgment  In  favor  of  defendant, 
and  the  plaintiff  appeals. 

On  September  1,  1914,  Frank  O.  Johnson 
was  indebted  to  the  First  National  Bank 
of  Herlngtcm  to  the  amount  of  $2,407,  for 
which  the  bank  held  his  notes  secured  by 
certain  chattel  mortgages.    He  had  also  left 
with  the  bank  as  additional  security  a  pur- 
ported note  for  $2,200,  dated  May  19,  1914, 
payable  to  himself  or  order,  and  falling  due 
September  19,  1914,  which  was  signed  with 
the  names  of  fictitious  persons.     This  note 
had  been  in  the  bank's  possession  for  some 
time,  but  was  not  put  up  as  collateral  secu- 
rity until  June  2,  1914.    On  September  Ist, 
when  the  notes  held  by  the  Herington  bank 
were-  due,  Johnson  went  to  Lyons,  in  Rice 
county,   and   procured   from   defendant,  the 
Lyons  Exchange  Bank,  a  draft  for  $2,407, 
payable  to  F.  E.  MunseU  or  order.    Munsell 
was  president  of  the  Herington  bank,   but 
Johnson  was  not  indebted  to  him.     In  pre- 
tended payment  for  the  draft  Johnson  gave 
the  Lyons   bank   his  ebedk,   drawn   on   the 
Delaven  State  Bank,  representing  that  he  had 
funds  on  deposit  there  sufficient  to  meet  it 
He  had  no  account  in  the  Delaven  bank.    Re- 
lying upon  the  fraudulent  representations, 
the  Lyons  bank  Issued  the  draft  which  is  the 
subject  of  this  action,  accepting  Johnson's 
check  in  payment  therefor.     Johnson  took 
the  draft  to  the  Herington  bank,  and  stated 
to  Mr.  Mnnsell  that  he  had  obtained  it  In 
payment  of  the  $2,20©  collateral  note,  and  de- 
sired to  take  up  that  note  and  to  pay  all 
tis  Indebtedness.    Munsell  Indorsed  the  draft 
In  his  own  name  and  delivered  It  to  the  bank. 
At  the  same  time  he  turned  over  to  Johnson 
the  notes  the  bank  held  against  him,  and  also 
handed  him  the  collateral  note,  without  mark- 
ing It  paid.    It  had  never  been  Indorsed  by 
Johnson.     Immediately   upon   being  notified 
that  the  defendant  had  stopped  payment  on 
the  draft,  the  plaintiff  repossessed  Itself  of 
the  securities  surrendered  to  Johnson  when 
the  draft  was  accepted,  and  procured  from 
Johnson  and  wife  a  cliattel  mortgage  secur- 
ing  all  his  indebtedness  to   the  bank,  and 
turned  back  to  him  the  draft.    It  sent  the 
mortgage  to  the  register  of  deeds  for  record. 
Subsequently,   upon   the   advice   of   its   at- 
torneys,  the  bank    withdrew   the   mortgage 
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£rom  record,  and  in  the  presence  of  Jobn- 
8on  destroyed  it. 

The  petition  alleged  tliat  Johnson  indorsed 
and  delivered  the  draft  to  Munsell,  as  pres- 
ident, to  and  for  the  use  of  the  bank,  in  pay- 
ment of  an  Indebtedness  due  from  Johnson 
to  the  bank,  that  the  bank  accepted  it  in  full 
payment  and  surrendered  to  Johnson  his 
notes  and  securities  and  canceled  liis  In- 
debtedness. The  answer  stated  the  facts  re- 
lied upon  by  defendant,  showing  that  the 
draft  had  been  obtained  by  false  and  fraud- 
ulent representations  of  Johnson  and  \t'lthout 
consideration.  It  alleged  that  the  Herlngton 
bank  was  not,  at  the  time  the  action  was 
brought  or  at  any  time,  a  good-faith  holder 
of  the  draft  in  due  course.  It  alleged  that 
F.  E.  Munsell,  president  of  the  bank,  knew 
Johnson  and  the  facts  concerning  the  ficti- 
tious note;  that  Munsell  delivered  the  draft 
to  the  bank  without  any  liability  on  his  part, 
and  received  no  consideration  for  Indorsing 
the  same;  that  the  securities  held  by  the 
bank  on  Johnson's  indebtedness  were  worth- 
less ;  and  that  the  bank  parted  with  nothing 
of  value  in  consideration  for  the  delivery  of 
the  draft.  One  of  the  principal  defenses  al- 
leged in  the  answer  was  that,  after  plaintiff 
was  informed  of  the  manner  in  which  John- 
son obtained  the  draft,  it  negotiated  with  him 
ond  accepted  from  him  a  good  and  sufficient 
chattel  mortgage  upon  his  personal  property 
as  security  for  all  his  indebtedness.  In  the 
amended  answer  defendant  sets  out  the  facts, 
sho^vlng  that  after  the  draft  had  been  pro- 
tested the  plaintiff  restored  Itself  to  the  posi- 
tion in  which  It  was  prior  to  the  time  the 
draft  came  into  its  possession. 

[1]  1.  Complaint  is  made  of  two  instruc- 
tions, one  of  which  charged  that,  if  the  jury 
believed  from  the  evidence  that  the  instru- 
ment sued  upon  was  made  payable  to  F.  E. 
Munsell  by  the  maker  thereof,  and  that  the 
plaintiff  bank  received  the  same  by  indorse- 
ment from  Munsell,  and  that  the  indorsement 
was  without  consideration,  then  plaintiff 
would  not  be  a  holder  in  due  course  and  for 
value.  The  second  of  these  instructions 
reads: 

"If  you  believe  from  the  evidence  that  the 
plaintiff  is  not  a  bolder  in  due  course,  for  value, 
as  hereinbefore  defined,  and  you  further  believe 
from  the  evidence  that  the  issue  of  the  draft  sued 
upon  was  procured  by  F.  O.  Johnson  by  false 
and  fraudulent  representations,  and  that  the 
said  draft  was  issued,  no  consideration  having 
been  paid  therefor,  then,  and  in  such  case,  you 
should  find  for  the  defendant." 

The  plaintiff  concedes  that.  If  these  In- 
structions state  the  law  correctly,  there  was 
nothing  left  for  the  Jury  but  to  find  for  the 
defendant,  in  view  of  the  undisputed  evi- 
dence. The  first  instruction  merely  states 
the  law  as  to  what  Is  meant  by  "a  holder  in 
due  course."  To  constitute  a  holder  in  due 
course  the  instrument  must  be  negotiated; 
that  is,  mufst  be  held  by  indorsement  if  paya- 
ble to  order,  or  by  delivery  if  payable  to 
bearer.     Gen.  Stat  1915,  §  6557;    Bank  v. 


Vaughn,  96  Kan.  402,  151  Pac.  1118;  Nrtson 
V.  Southworth,  93  Kan.  S32,  639,  144  Pac. 
8.35.  In  the  case  last  cited  it  Is  said  that, 
where  there  has  been  no  indorsement,  the 
holder's  rights  "are  no  greater  than  those  of 
the  payee."  Munsell  was  not  a  holder  of 
the  draft  in  due  course  of  business,  because 
he  was  the  payee.  Was  the  plaintiff  a  hold- 
er in  due  course?  Among  the  conditions  re- 
quired by  the  NegotlAble  Instruments  IJaw 
to  c<Histitute  a  holder  in  due  course  is  "that 
he  took  it  in  good  faith  and  for  value."  Gen. 
Stat  1915,  §  6579  (3).  Munsell  was  pres- 
ident of  the  bank,  and  whatever  he  knew  con- 
cerning the  draft,  the  bank  knew,  and  as  be- 
tween Munsell  and  the  bank,  the  latter  was 
not  a  holder  for  value.  It  paid  nothing  to 
Munsell,  and  it  knew  he  had  parted  with 
no  consideration  when  he  obtained  the  draft 

The  plaintiff  relies  upon  the  case  of  Mann 
V.  Bank,  34  Kan.  746,  10  Pae.  150.  In  that 
case  a  note  was  made  payable  to  "Amos 
Whltely,  President"  Whltely  was  presi- 
dent of  the  Champion  Machine  Company, 
and  in  fact  the  sote  belonged  to  the  compa- 
ny. He  indorsed  the  note  as  president  and 
the  company  also  indorsed  it  and  sold  It  be- 
fore maturity  to  a  bank.  Of  course,  the 
bank,  having  taken  the  note  by  indorse- 
ment, was  a  holder  in  due  course,  and  it  was 
held  that  it  could  recover,  notwithstanding 
the  consideration  for  which  the  note  was  giv- 
en had  tailed.  If  the  note  had  been  exe- 
cuted to  the  bank  in  the  first  place,  it  would 
not  have  been  a  holder  in  due  course,  and 
failure  of  the  consideration  would  have  been 
a  defense.  The  plaintiff  does  not  need  to 
rely  upon  that  case.  The  same  thing  is  ex- 
pressly declared  in  the  Negotiable  Instru- 
ments Law,  of  which  section  6569  of  the  Gen- 
eral Statutes  of  1915  reads: 

"Where  an  instrument  is  drawn  or  indorsed  to 
a  person  as  cashier  or  other  fiscal  officer  of  a 
bank  or  corporation,  it  is  deemed  prima  facie 
to  be  payable  to  the  bank  or  corporation  of 
which  be  is  such  officer,  and  may  be  uegotiated 
by  either  the  indorsement  of  the  bank  or  corpo- 
ration or  the  indorsement  of  the  officer." 

The  draft,  in  this  case,  however,  was  not 
made  payable  to  Munsell  as  president  It 
was  not  the  Intention  that  it  should  pass 
to  ttie  bank  until  it  had  been  indorsed  by 
the  i)ayee.  To  constitute  the  bank  a  holder 
in  due  course  required  an  Indorsement,  but 
when  we  come  to  the  proof  it  appears  that 
the  payee  obtained  the  draft  without  con- 
sideration and  indorsed  it  to  the  bank  with- 
out consideration.  So  in  its  last  analysis 
the  transaction  is  the  same  as  though  the 
draft  had  been  made  payable  direct  to  the 
bank.  It  could  not  then  claim  to  be  a  holder 
in  due  course. 

[2]  2.  For  another  sufBcient  reason  the 
Judgment  must  be  sustained.  The  undisput- 
ed facts  are  that,  when  the  Herlngton  bank 
learned  of  the  manner  in  which  the  draft 
had  been  obtained  and  that  it  had  been 
protested,  the;  bank  made  a_{iew  arrange- 
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nsent  with  Johnson,  repoteesslng  Itself  of  all 
tliat  It  had  surrendered  is  the  way  of  notes 
and  secxirltles,  and  takinsr  a  chattel  mort- 
gage to  secure  the  old  indebtedness  and  the 
expenses  incurred.  The  mortgage  recited  the 
new  arrangement  as  follows: 

"It  Is  hereby  agreed  that,  said  Johnson  hav- 
ing given  one  certain  draft  issued  by  the  Lyons 
Eizchange  Bank  of  Lyons,  KanRaa,  Number 
144,532  in  favor  of  F.  E.  Munsell,  for  $2,407.00, 
dated  September  1,  1914,  said  draft  having  been 
protested  for  nonpayment,  that  in  the  event  of 
its  collection  by  the  said  First  National  Bank  of 
Herington  the  proceeds  of  the  same,  after  pay- 
ing all  expenses,  shall  be  applied  to  the  payment 
of  the  above-described  indebtedness." 

This  chattel  mortgage  covered  all  crops  on 
Johnson's  farm,  all  his  cattle,  horses,  bug- 
gies, wagons,  harness,  and  machinery  of  ev- 
ery description,  and  was  given  to  secure  pay- 
ment of  $2,505.87,  representing  the  Identical 
indebtedness  of  Johnson  to  the  bank,  for 
which  the  draft  had  been  accepted,  and  ex- 
penses incurred  since  the  draft  went  to  pro- 
test By  the  express  terms  of  the  contract 
plaintiff  undertakes  to  prosecute  this  action 
for  the  benefit  of  Johnson  In  order  to  pro- 
tect him  by  collecting  the  draft  on  the  the- 
ory that  It  Is  a  holder  In  due  course.  Any 
sum  recovered  In  the  action  would  Inure  to 
tbe  benefit  of  Johnson,  who  paid  nothing  for 
the  draft,  and  who  obtained  It  through  rank 
fraud.  Since  plaintiff  was  fully  restored  to 
its  former  position,  and  bad  in  its  possession 
all  the  evidence  of  indebtedness  that  it  had 
exchanged  for  the  draft,  and  the  same  or 
better  security  therefor  than  it  possessed  be- 
fore the  draft  sued  upon  was  Issued,  it  can- 
not claim  to  be  a  holder  for  value  The  Ne- 
gotiable Instruments  Law  declares  that,  ex- 
cept to  the  extent  of  the  amount  paid  by  him 
before  he  learned  of  the  Infirmity,  even  a 
holder  in  due  course  is  not  protected. 

"Where  the  transferee  receives  notice  of  any 
infirmity  in  the  inatrumpnt  or  defect  in  the  title 
of  the  person  negotiating  the  same  before  he  has 
paid  the  full  amount  agreed  to  be  paid  therefor, 
be  will  be  deemed  a  holder  in  due  course  only 
to  the  extent  of  tbe  amount  theretofore  paid  by 
him."    Gen.  Stat.  1915,  {  6581. 

When  the  Mann  Case,  supra,  was  before 
tbe  court  for  the  first  time  (30  Kan.  412,  421, 
422,  1  Pac  679,  6a3),  Mr.  Justice  Brewer 
stated  the  general  rule: 

"That  a  bona  fide  holder  is  protected  to  the 
amount  he  has  paid,  or  lost,  by  virtue  of  the  dis- 
count. •  •  •  When  he  has  parted  with  noth- 
ing, there  is  nothing  to  protect." 

It  may  be  insisted  that  the  rights  of  the 
liank  became  fixed  before  It  learned  of  the 
iitflrmity;  but  it  had  not  parted  irrevocably 
with  anything  of  value.  It  was  able  within 
a  few  hours,  and  before  the  rights  of  third 
persons  bad  been  affected,  to  restore  itself 
to  its  former  position. 

Another  mle  which  plaintiff  Invokes,  that, 
ot  two  innocent  persons,  the  one  whose  negli- 
gence placed  it  in  the  power  of  others  to  do 
wrong  must  suffer,  rather  than  the  one  who 
l8  not  at  fault,  can  hardly  be  said  to  apply, 


since  the  plaintiff  has  not  suffered  an  actual 
loss,  but  is  seeking  to  better  Its  situation  at 
tbe  loss  of  the  defendant. 

Instruction  number  one  requested  by  the 
plaintiff  was  properly  refused.  Bank  T. 
Reid,  86  Kan.  245,  120  Pac.  339.  It  charged 
that  plaintiff  was,  on  the  admitted  facts,  a 
holder  in  due  course,  unless  the  Jury  should 
find  "that  F.  B.  Munsell  knew  or  had  reason 
to  know  that  E^ank  O.  Johnson  obtained 
the  draft  sued  on  from  the  defendant  fraud- 
ulently and  without  consideration."  It  en- 
tirely omitted  any  reference  to  "knowledge 
of  such  facts  that  his  action  in  taking  the 
instrument  amounted  to  bad  faith."  Gen. 
Stat.  1915,  $  6583.  See  liCavens  v.  Hoover, 
93  Kan.  661,  667,  145  Pac.  877. 

We  find  no  error  In  the  Instructions  given 
or  In  the  refusal  of  those  requested.  After 
the  defendant  had  offered  evidence  to  estab- 
lish the  fraudulent  manner  In  which  the 
draft  was  procured,  the  burden  fell  upon 
plaintiff  to  show  that  It  was  a  holder  in  due 
course.  Abmeyer  v.  Bank,  76  Kan.  -877,  92 
Pac.  1109.  The  general  verdict  In  defend- 
ant's favor  is  a  finding  of  every  issue  of  fact 
against  plaintiff. 

Tbe  Judgment  is  aSlrmed.  All  the  Justices 
concurring. 

On  Rehearing. 

In  tbe  opinion  by  way  of  argument  was 
made  the  statement: 

"So  in  its  last  analysis  the  transaction  is 
the  same  as  though  the  draft  had  been  made 
payable  direct  to  the  bank.  /(  omild  not  then 
olaim  to  be  a  holder  in  due  eouirae." 

This  statement  is  seized  upon  to  form  the 
basis  of  a  vigorous  and  ably  argued  petition 
for  a  rehearing.  The  portion  not  Italicized  Is 
conceded  by  counsel  to  be  correct  The  state- 
ment that  "It  [the  bank]  could  not  then  claim 
to  be  a  holder  In  due  course,"  it  Is  claimed, 
is  wholly  at  variance  with  the  definition  of 
what  constitutes  a  bolder  In  due  course  in 
the  Negotiable  Instruments  lAW  as  construed 
by  the  decided  eases.  It  Is  said  by  counsel: 
"Certainly,  if  the  payee  of  a  bank  draft  has 
no  notice  of  any  fraud  in  the  inception  of  the 
draft,  he  may  hold  the  drawer,  when  such  payee 
has  given  valuable  consideration  for  the  draft. 
Ho  becomes  a  holder  in  due  course  as  such  is 
defined  by  the  Negotiable  Instruments  Act. 
•  *  *  It  would  be  contrary  to  present-day 
custom  and  ordinary  business  usexe  to  hold 
tliat  tbe  payee  of  a  bank  draft,  having  obtained 
such  bank  draft  from  the  purchaser  thereof 
for  value  and  in  good  faith,  cannot  maintain 
an  action  against  the  drawer  of  such  draft  for 
the  face  value  thereof,  when  payment  on  such 
draft  is  refused." 

Varlotis  sections  of  the  Negotiable  Instru- 
ments Act  are  quoted  to  sustain  plaintiff's 
contention,  including  section  6522,  Gen.  Stat 
1915,  which  provides  in  part  ttiat: 

"  'Holder'  means  the  payee  or  indorsee  of  a 
bill  or  note,  who  is  in  posBession  of  it,  or  the 
bearer  thereof." 

The  foregoing  Is  from  the  section  of  the 
act  defining  in  general  terms  what~>certaln  j 
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words  used  In  the  body  of  tb^  act  mean ;  but 
obviously  this  section  does  not  In  the  slight- 
est respect  attempt  to  dlstingnish  between 
various  kinds  of  "holders,"  or  to  state  what 
will  constitute  "a  holder  in  due  course."  It 
is  conceded  that  the  plaintiff  bank  was  a 
holder  of  the  draft  in  controversy.  Was  it  a 
bona  fide  holder?  Was  it  a  holder  in  due 
course?  These  were  controlling  questions  on 
the  trial  of  the  case,  but  section  6522  does 
not  answer  or  shed  any  light  upon  them. 
The  Negotiable  Instruments  Law  is  the  re- 
sult of  years  of  study  and  effort  by  legal 
minds  to  secure  a  uniform  code  covering  the 
field  of  controversy  in  respect  to  such  instru- 
ments, and  if  the  general  definition  of  words 
used  In  the  body  of  the  act,  as  expressed  in 
section  6522,  had  been  intended  to  include 
what  constitutes  a  holder  in  due  course,  the 
preparation  and  adoption  of  article  5  of  the 
act,  specifically  defining  "a  holder  in  due 
course"  and  his  rights,  must  have  been  a 
work  of  supererogation. 

The  statement  in  the  opinion  that  the  sit- 
uation was  the  same  as  though  the  plaintiff 
bank  had  been  the  payee  named  in  the  draft 
was  not  necessary  to  the  decision,  and  no 
part  of  the  statement  formed  a  basis  for  the 
conclusion  reached  by  the  court.  The  state- 
ment may  therefore  be  considered  as  elimi- 
nated from  the  opinion.  The  conclusion  that, 
if  the  bank  had  been  the  payee,  It  could  not 
claim  to  be  a  holder  In  due  course,  is,  how- 
ever, a  statement  of  law  which  finds  strong 
support  in  decisions  construing  the  Uniform 
Negotiable  Instruments  Law,  although  the 
question  is  one  upon  wliich  the  courts  are 
not  In  harmony. 

"There  is  some  conflict  in  the  decisions,  under 
the  Negotiable  Instruments  law,  as  to  whether 
the  payee  may  be  a  holder  in  due  course.  It 
has  been  held  in  Iowa,  Missouri,  Oregon,  and 
Washington  that  he  is  not  a  holder  in  due 
course  under  such  statute.  On  the  other  hand, 
it  has  been  held  in  Alabama,  Massachusetts, 
and  New  York  that  the  payee  may  be  a  holder 
in  due  course.  In  England  the  decisions  con- 
struing the  Bills  of  lizchange  Act  are  more 
or  less  conflicting;  it  being  held  in  some  cases 
that  the  payee  is  not  a  bolder  in  due  course, 
while  in  a  later  decision  the  authority  of  earlier 
decisions  has  been  at  least  limited  on  the 
theory  of  an  estoppel.  In  Canada  it  has  been 
held  that  the  payee  may  be  a  holder  in  due 
course."    8  C.  J.  469. 

The  following  text  from  the  same  compila- 
tion is  directly  in  point,  and  sustains  the 
statement  in  the  opinion  to  which  objection 
is  made: 

"On  the  other  hand,  one  who  is  in  effect  the 
payee  is  not  a  bolder  in  due  coarse,  although 
the  bill  or  note  is  made  payable  to  another  and 
then  transferred  to  the  real  payee."  8  C.  J. 
469.     (Italics  ours.) 

In  this  case  the  draft  was  made  payable 
to  another  (Munsell)  and  by  him  indorsed  to 
the  bank.    So  that,  if  we  were  to  regard  the 


bank  as  In  effeet  the  payee,  Qila  authority 
sustains  our  statement  that  the  bank  would 
not  then  be  a  holder  In  due  eourse:  The  text 
quoted  dtes  and  is  sustained  by  Johnson  y. 
Harrison,  177  Ind.  240,  97  N.  £).  930,  89  U 
E.  A.  (N.  S.)  1207. 

Among  the  authorities  cited  In  Corpus  Ju- 
ris upholding  the  other  view  are  Armstrong 
V.  Exchange  Bank,  133  U.  S.  433,  10  Sup.  Ct. 
450,  33  L.  Bid.-  747,  and  Liberty  Trust  Co.  v. 
TUton,  217  Mass.  462, 105  N.  E.  605,  and  note 
to  the  same  case,  L.  R.  A.  1915B,  144.  Both 
cases  are  cited  in  plaintiff's  petition  for  a 
rehearing.  The  first  was  decided  In  1889,  be- 
fore the  adoption  of  the  Uniform  Negotiable 
Instruments  Law.  We  refer  to  the  cases 
merely  to  show  that  this  contention  raised 
by  the  petition  is  one  upon  which  there  is  a 
conflict  of  auUiority.  Manifestly,  an  expres- 
sion of  our  view  of  the  Interesting  question 
would  not  at  this  time  be  profitable.  The 
question  is  not  Involved  In  the  present  action, 
for  the  reason  that  the  draft  sued  upon  re- 
quired the  indorsement  of  JIunsell,  the  payee, 
before  plaintiff  could  become  a  holder  at  all, 
and  because  he  paid  nothing  for  it,  and  re- 
ceived nothing  In  consideration  for  his  in- 
dorsement, the  plaintiff  was  not  a  holder  in 
due  course.  See  authorities  cited  In  the  orig- 
inal opinion. 

It  is  complained  that  the  court  had  no 
right  to  assume  as  a  fact  that  the  $2,200 
note,  which  Johnson  left  with  the  plaintiff  as 
collateral,  was  not  genuine,  but  was  signed 
with  the  names  of  fictitious  persons.  It  is 
said  this  fact  was  not  proved.  The  answer 
alleged  that  the  signatures  were  fictitious 
and  that  the  note  was  not  genuine.  Munsell, 
president  of  the  bank,  was  examined,  a  year 
and  four  months  after  the  draft  was  protest- 
ed, as  to  his  knowledge  respecting  the  parties 
to  the  note,  and  he  testified  that  he  did  not 
know  either  of  the  alleged  makers  of  the 
note,  and  had.  made  no  inquiry  about  the 
note,  except  from  Johnson.  He  supposed  the 
note  was  genuine,  but  understood  It  was 
claimed  by  defendant  to  be  a  forgery.  The 
defendant  had  raised  the  issue,  and  while  It 
produced  no  witness  to  swear  that  the  note 
was  fictitious,  neither  did  plaintiff  produce 
evidence  that  the  parties  purported  to  have 
signed  It  ever  existed.  It  would  seem  that, 
the  facts  being  naturally  more  within  the 
scope  of  plaintiff's  knowledge  than  defend- 
ant's, it  ought  not  to  have  been  difUcult  for 
plaintiff  to  assume  the  burden  and  show  that 
the  note  was  genuine.  As  there  was  no  evi- 
dence connecting  the  plaintiff  with  fraud  in 
the  inception  of  the  note,  the  assumption  in 
the  opinion  that  the  note  was  fictitious  did 
not  prejudice  plaintiff. 

A  rehearing  is  denied.  All  the  Justices 
concurring. 
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KINGTON  T.  BWART  «t  aL     (No.  2044a) 

(Supreme  Court  of  Kansas.     March  10,  1917. 
Kehearing  Denied  April  13,  1917.) 

(Svllohua  by  the  Oomrt.)    ' 

1.  Vendob  and  Puschaseb  «=»315(3)— Vew- 
dob's  Possession— Liability  for  taxes. 

A  contract  for  the  sale  and  purchase  of  a 
tract  of  land  was  entered  into  in  1905.  A  war- 
ranty deed  from  the  grantor  to  the  purchtuser 
and  the  purchase  money  were  placed  m  escrow 
to  be  held  until  the  grantor  perfected  his  title 
as  agrainst  a  third  pexty.  The  land  was  sold 
for  the  taxes  of  1906.  and  in  1910,  while  the 
litigation  between  the  grantor  and  the  third 
party  was  pending,  a  tax  deed  issued,  which 
cut  off  the  right*  of  aU  the  parties.  In  a  con- 
troversy over  the  ownership  of  the  fund  deposit- 
ed in  escrow  the  cose  turned  upon  the  question 
upon  which  of  the  parties  to  the  contract  rest- 
ed the  obligation  to  pay  the  taxes  of  1906. 
Held,  there  was  sufficient  evidence  to  the  effect 
that  the  grantor  continued  in  'ywsession  to  sus- 
tain a  judgment  that  it  was  his  duty  to  pay  the 
taxes. 

[E<1.  Note.— For  other  cases,  se«  Vendor  and 
Purchaser,  Cent  Dig.  {  931.] 

2.  Evidence   <S=>208(S),   286(7)— PLEADiKaB— 

ADMISSION&--CONCiU8IVBNESS. 

Althou^  admissions  contained  in  a  pleading 
of  a  party  in  other  litigation  are  aunissible 
against  him  in  a  subsequent  action  between 
bim  and  a  stranger,  they  are  not  conclusive 
of  the  facts  alleged,  but  are  open  to  explana- 
tion or  rebuttal.  They  are  admissible  as  state- 
ments against  the  present  interest  of  the  party 
-who  made  them. 

[E5d.  Note.— For  other  .case*,  see  EMdence, 
Cent.  Dig.  §i  715,  1035.] 

Appeal  from  District  Conrt,  Finney 
County. 

Action  by  OrrlUe  Kington  against  John 
McClurg  Xlwart,  revived  after  his  death  by 
Elizabeth  Ewart  as  adminlstratilx,  and  E>. 
J.  Pyle,  revived  after  his  death  In  the  name 
of  hia  executor,  and  O.  B.  Looney  Intervened. 
Judgment  for  Looney,  and  the  other  parties 
to  the  action  appeal.    AfBrmed. 

Milton  Brown,  of  Oklahoma  City,  OkL, 
and  Mulvane  &  Gault  and  D.  R.  Hlte,  aU  of 
Topeka,  for  appellants.  E.  J.  Hopkins,  Al- 
Ijert  Hosklnson,  and  R.  W.  Hoskinson,  all  of 
Garden  City,  for  appellee. 

PORTEJR,  J.  This  action  was  commenced 
In  August,  1906.  Originally  It  Involved  the 
right  to  possession  at  the  west  half  of  the 
northwest  quarter  of  section  32,  township 
25,  range  32,  In  Finney  county,  which  the 
plaintiff,  Kington,  claimed  to  own.  The  de- 
fendant John  McClurg  Ewart  claimed  title 
under  a  tax  deed,  from  which  plaintiff  as- 
serted the  right  to  redeem.  Prior  to  the 
commencement  of  the  action,  Ewart  had  con- 
tracted to  sell  to  O.  B.  Looney  at  $4  an  acre 
the  quarter  section  which  included  the  80 
acres  1q  controversy.  Under  their  contract 
made  in  1905,  Ewart  was  to  perfect  his  title 
to  the  land  claimed  by  plaintiff.  A  warran- 
ty deed  for  the  quarter  section  from  Ewart 
to  Looney  was  deposited  with  E.  J.  Pyle,  to- 


gether with  the  sum  of  $640  deposited  by 
Looney,  to  be  held  until  Kington's  claim 
was  disposed  of.  The  case  went  to  trial  and 
resulted  In  a  Judgment  In  favor  of  £^ivart, 
from  which  Kington  appealed.  Although  not 
a  party  to  the  judgrment,  O.  B.  Looney,  by 
stipulation  with  Kington  and  by  leave  of 
court,  entered  his  appearance  and  submitted 
a  brief  In  this  court  in  support  of  the  judg- 
ment rendered  In  Ewart's  favor,  the  stipula- 
tion reciting  that  he  was  the  real  party  In 
Interest  by  virtue  of  his  contract  of  pur- 
chase. On  July-  7,  1911,  the  judgment  was 
reversed  and  a  new  trial  ordered.  Kington 
V.  Ewart,  85  Kan.  292,  116  Pac.  495.  Ewart 
paid  the  taxes  on  the  Kington  80  acres  for 
the  year  1903,  but  the  land  was  sold  for  the 
taxes  of  1906,  and  In  1910  a  tax  deed  Issued, 
which  has  cut  off  the  rights  of  all  the  par- 
ties to  the  original  controversy. 

After  the  cause  bad  been  returned  to  the 
trial  court  Ewart  died,  and  the  action  was 
revived  In  the  name  of  Elizabeth  Ewart,  his 
administratrix.  E.  J.  Pyle  was  made  a  par- 
ty, and  when  he  died  the  action  was  revived 
In  the  name  of  his  executor.  In  December, 
1914,  by  agreement  of  all  the  parties,  an  or- 
der of  court  was  entered,  by  which  Pyle's 
executor*  deposited  the  $610  and  the  deed 
with  the  clerk  of  the  court,  and  was  thereby 
released  from  further  liability.  In  March, 
1914,  Kington  and  Elizabeth  Ewart  agreed 
on  a  settlement  by  which  a  decree  was  to  be 
entered  quieting  the  title  to  the  Kington  80  In 
favor  of  the  estate  of  John  McClurg  Ewart, 
grantor  In  the  deed  to  Looney.  Mrs.  Ewart 
was  to  make  a  quitclaim  deed  as  sole  legatee 
and  administratrix,  and  deliver  the  same  to 
the  clerk  of  the  court  for  Looney's  benefit; 
and  after  the  payment  of  court  costs,  the 
purchase  money  was  to  be  divided  between 
the  attorneys  for  Kington  and  for  the  Ew- 
arts.  Supplemental  pleadings  were  filed  ask- 
ing the  court  to  carry  Into  effect  this  ar- 
rangement by  a  proper  decree.  The  sole 
controversy  now  arises  over  the  disposition 
of  tbe  fund  In  the  hands  of  the  clerk  of  the 
court.  On  the  theory  that  he  has  never  ob- 
tained the  title  he  contracted  for,  Looney 
resisted  the  efforts  of  the  other  parties  to 
obtain  possession  of  the  fund.  The  trial 
court  held  Looney  entitled  to  a  return  of 
the  purchase  money  deposited  by  him,  upon 
the  ground  that  Ewart  had  permitted  the 
land  to  be  sold  for  the  taxes  of  1906,  and 
thereby  had  rendered  himself  Incapable  of 
conveying  the  title.  It  Is  from  this  judgment 
the  appeal  Is  taken. 

[1]  The  correctness  of  the  judgment  de- 
pends wholly  upon  the  question  of  whose 
duty  It  was  to  pay  the  taxes  of  1906.  The 
appellants'  contention  Is  that  Looney  be- 
came the  owner  of  the  property  as  of  No- 
vember, 1905,  when  the  contract  was  made 
and  the  purchase  money  and  deed  were  plac- 
ed in  escrow,  that  as  such  owner  It  was  his 
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duty  to  pay  the  taxes,  and  his  loss  if  be 
permuted  the  land  to  go  to  tax  deed.  Eiach 
side  relies  upon  estoppel.  Appellants  insist 
Looney  Is  estopped  from  now  claiming  it 
was  Ewart's  duty  to  pay  the  taxes  because 
of  the  stipulation  filed  in  this  court  on  the 
other  appeal  in  which  he  asserted  he  was 
the  real  party  in  interest  and  the  equitable 
owner  of  the  land;  also  that  he  is  estopped 
by  the  position  taken  by  blm  in  certain 
ejectment  actions  Involving  the  same  prop- 
erty and  brought  by  parties  claiming  under 
the  tax  deed  of  1010.  Appellees  on  the  other 
band  insist  that  £}wart's  administratrix  is 
estopped  from  claiming  it  was  not  his  duty 
to  pay  the  taxes  subsequent  to  the  year  1905, 
because  of  the  position  taken  by  blm  in  Au- 
gust, 1906,  when  he  filed  an  answer  to  King- 
ton's petition  in  this  case  and  admitted  that 
he  held  possesion  of  the  land.  If  there  are 
any  equities  in  the  case  in  favor  of  one  par- 
ty and  against  the  other,  we  have  failed  to 
find  them.  Both  parties  in  the  course  of 
this  litigation  ha^ie  taken  positions  more  or 
less  at  variance  with  those  asserted  by  them 
at  other  times;  but  If,  as  Ewart  alleged  in 
bis  answer,  be  was  in  possession,  the  fact 
that  be  bad  contracted  to  sell,  and  that  the 
conveyance  and  purchase  money  were  placed 
in  escrow,  to  be  delivered  when  he  perfected 
his  title  against  Kington,  did  not  relieve  him 
from  the  obligation  to  pay  taxes  on  the  land 
up  to  the  time  he  was  prepared  to  complete 
the  conveyance  and  deliver  possession.  His 
unqualified  admission  that  he  was  In  posses- 
sion made  at  an  early  stage  of  the  prolonged 
litigation  and  when  no  adverse  tax  claims 
had  arisen  must  be  held  evidence  sufilcient 
to  sustain  the  Judgment  of  the  trial  court 

[2]  The  theory  that  he  Is  estopped  to  claim 
the  contrary  cannot  l>e  sustained.  Although 
the  admission- was  made  in  tbls  action,  It 
was  by  way  of  an  answer  filed  in  respect  to 
another  issue  in  litigation,  to  which  at  that 
time  Looney,  who  attempts  to  raise  the  es- 
toppel, was  not  a  party.  The  present  contro- 
versy over  the  ownership  of  the  fund  deposit- 
ed by  Looney  is  not  the  same  litigation,  and 
It  is  well  settled  that  a  party  Is  not  estopped 
by  an  admission  made  in  a  pleading  in  other 
litigation.  The  admissijgB  had  only  the  efi'ect 
of  a  waiver  of  proof  asxo  possession  in  the 
litigation  between  the  original  parties.  "But 
this  eftect  ceases  with  that  litigation  Itself; 
and  when  we  arrive  at  other  litigation  and 
seek  to  resort  to  the  parties'  statements  as 
embodied  in  the  pleadings  of  prior  litiga- 
tions, we  resort  to  them  merely  as  quasi  ad- 
missions— ^1.  e.  ordinary  statements,  which 
now  appear  to  tell  against  the  party  who 
then  made  them."  2  Wlgmore  on  Evidence, 
S  1065. 

The  admission  Is  taken  merely  as  some 
evidence  because  It  Is  a  statement  of  one  of 
the  parties  against  bis  present  interest    An 


abandoned  pleading  was  beld  to  be  in  the 
nature  of  an  admission  and  receivable  in  evi- 
dence for  what  it  was  worth.  Watt  v.  Rail- 
way Co.,  82  Kan.  458, 108  Pac.  811.  In  Every 
V.  Rains,  84  Kan.  560,  116  Pac  114,  a  peU- 
tlon  filed  in  a  previous  action  by  defendant 
was  held  admissible  in  evidence  in  a  later 
action  against  him,  if  it  contained  state- 
ments material  to  the  issue  in  the  nature  of 
admissions  or  allegations  tending  to  contra- 
dict his  testimony.  Other  cases  In  point  are 
Arkansas  City  v.  Payne,  80  Kan.  353,  102 
Pac.  781,  18  Ann.  Cas.  82 ;  Meek  v.  Deal,  87 
Kan.  319,  124  Pac.  160 ;  Bank  v.  Duncan,  80 
Kan.  196,  101  Pac.  992,  28  L.  R.  A.  (N.  S.) 
327;   note,  18  Ann.  Cas.  79,  86. 

It  is  urged  with  much  Insistence  that  the 
court  erred  In  permitting  Looney  to  testify 
to  transactions  had  with  Ewart  in  the  tat- 
ter's lifetime.  His  testimony  was  that  when 
the  contract  for  the  sale  of  the  land  was 
made  with  Ewart  it  was  In  writing,  that  the 
paper  was  lost,  that  he  had  searched  and 
failed  to  find  it.  He  was  then  permitted 
over  appellant's  objection  to  testify  to  Its 
contents,  and  said  that  It  contained  the 
somewhat  remarkable  provision  that  after 
Ewart  perfected  his  title  he  was  to  make  a 
"new  deed"  to  the  land.  One  of  the  reasons 
urged  for  sustaining  the  Judgment  Is  that 
the  court  must  have  found  the  agreement  to 
make  a  new  deed  a  condition  precedent,  the 
failure  of  which  was  a  breach  of  the  con- 
tract of  sale.  As  any  subsequently  acquired 
title  in  Ewart  would  pass  to  Looney  by  the 
warranty  deed  placed  In  escrow,  it  would 
seem  that  a  provision  in  the  contract  requir- 
ing a  new  conveyance  after  perfecting  title 
was  a  wholly  unnecessary  and  useless  for- 
mality ;  and  if  the  right  to  the  fund  In  ques-. 
tion  or  the  right  to  specific  performance  of 
a  contract  of  sale  depended  upon  such  a  pro- 
vision, it  is,  we  think,  quite  clear  that  a 
court  of  equity  would  not  regard  the  failure 
to  make  a  new  conveyance  as  of  much  Im- 
portance. The  testimony  was  not  incom- 
petent on  the  ground  that  It  concerned  a 
transaction  with  a  deceased  person.  It  was 
the  same  as  though  the  writing  itself  had 
been  produced.  Its  existence  as  a  writing 
prior  to  the  death  of  one  of  the  parties  to 
it  was  established  and  Us  loss  accounted  for. 
Ix>oney's  appearance  in  this  court  claiming 
to  be  the  equitable  owner  of  the  land  and 
the  real  party  In  Interest  did  not  amount  to 
an  assertion  that  he  was  in  possession  of 
the  land.  We  fall  to  find  in  the  stipulation 
or  in  any  papers  and  briefs  filed  in  this  court 
the  statement  or  admission  that  he  was  ever 
In  possession.  On  the  other  hand,  as  alread.v 
observed,  Ewart's  admission,  made  In  1906. 
that  he  was  in  possession,  together  with  all 
the  facts  and  circumstances  of  the  case,  war- 
rants an  aflBrmance  of  the  Judgment 

It  Is  affirmed.    All  the  Justices  concurring. 
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GABROLI.  T.  BOWERSOCK.     (No.  20752.) 
(Supreme  Court  of  Kansas.    April  7, 1917.) 

(Syllaliii  by  the  Court.) 

1.  Contracts  ©=>319(2)— Building  Contract 
— Recovery. 

In  an  action  -by  a  contractor  to  recover  for 
part  performance  of  a  contract  to  construct  a 
reinforced  concrete  floor  in  a  warehouse  which 
burned  before  the  floor  was  completed,  recov- 
ery cannot  be  predicated  on  the  fact  that  the 
owner  declined,  on  request  of  the  contractor,  to 
rebuild  the  warehouse,  or  on  the  fact  that  the 
owner  collected  insurance  on  the  building,  pur- 
chased before  the  contract  was  made. 

[Ed  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  I486,  15Q2.] 

2.  GoRTRAcra  «=5>319(2)— Btm:,DrHG  Contract 
— Destritotion   oir  Buxcding — ^Rbcovert. 

In  such  a  case,  recovery  is  limited  to  the 
amount  of  contract  work  done,  which  at  the  time 
the  structure  was  destroyed  had  become  so  far 
identified  with  it  that  the  material  furnished  and 
labor  performed  would  have  inured  to  the  own- 
er's benefit  as  contemplated  by  the  contract, 
if  destruction  bad  not  occurred. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1496,  1602.] 

Johnston,  O.  J.,  and  Dawson,  J.,  dissenting  in 
part. 

Appeal  from  District  Court,  Douglas 
County. 

Action  by  Bfartln  Carroll,  doing  business 
as  the  Martin  Carroll  Company,  against  J. 
D.  Bowersock,  doing  business  as  the  Lawrence 
Paper  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  apiiefils.  Re- 
versed, and  cause  remanded,  with  directions. 

J.  D.  Bowersock  and  Robert  B.  Flzsell, 
both  of  Kansas  City,  Mo.,  and  M.  A.  Oorrlll, 
of  Lawrence,  for  appellant.  S.  D.  Blshc^,  of 
Lawrence,  for  an;>ellee. 

BURCH,  J.  The  acUon  was  one  to  recov- 
ei*  for  part  performance  of  a  contract  to  coa- 
«truct  a  reinforced  concrete  floor  in  a  ware- 
bouse,  which  was  destroyed  by  fire  before 
the  floor  was  completed.  The  plaintUf  recov- 
ered, and  the  defendant  appeals. 

The  contract  was  formed  by  acceptance  of 
the  following  proposal: 

"We  hereby  propose  to  furnish  all  labor  and 
material,  and  construct  reinforced  concrete  floor 
in  warehouse  with  necessary  columns  and  col- 
umn footinj^,  using  Turner  system  of  reinforc- 
ing as  desired  by  C.  A.  P.  Turner  of  Min- 
neapolis, Mum.  This  floor  to  consist  of  a  7" 
rough  slab,  mix-1-2-4,  with  a  %"  finish  top, 
mix-1-2,  for  the  sum  of  eighteen  hundred  and 
twen^-five  ($1,826)  dollars. 

"This  floor  to  be  designed  for  a  working  load 
of  40O  lbs.  per  sq.  ft,  and  a  test  load  of  800 
lbs.  per  sq.  ft.,  and  is  guaranteed  to  comply  in 
all  respects  with  these  requirements. 

"We  propose  to  use  the  old  floor  now  in  place 
for  forms  for  concrete,  but  will  cut  the  old  floor 
away  from  walls  and  remove  all  or  part  of  the 
upper  floor,  the  subfloor  and  Joists  to  remain  in 
place.  We  are  to  have  the  use  for  construction 
purposes  of  any  of  the  old  lumber  removed. 

"We  will  begin  the  work  when  the  details  are 
received  or  within  two  weelcs  from  this  date,  and 
complete  same  within  two  weeks  after  reinforc- 
ing steel  is  received. 


"Payment  for  tins  work  to  be  made  as  follows: 

"$600.00  when  footings  and  reinforcing  steel 
are  in  place. 

"$600.00  when  concrete  of  floor  slab  is  poured. 

"^75.00  when  work  is  completed. 

"The  balance  of  $250.00  to  be  retained  for 
sixty  days,  and  to  be  due  and  payable  at  that 
time  providing  contract  has  been  satisfactorily 
couu)leted. 

"It  is  also  agreed  that  the  Lawrence  Paper 
Manufacturing  Co.  will  have  the  right  to  test 
this  floor  with  a  superimposed  load  of  800  lbs. 
per  sq.  ft.,  sixty  (60)  days  after  completion  of 
same. 

The  plaintiff  gave  testimony  abstracted  as 
follows : 

"That  the  first  worii  to  do  under  the  contract 

was  putting  in  concrete  footings,  then  building 
pillars  on  these  footings,  then  laying  the  con- 
crete floor  on  top ;  that  the  columns  are  given 
form  by  building  wooden  boxes  the  desired 
height,  putting  in  reinforcing  rods  connected  at 
the  bottom  with  dowels,  and  pouring  the  boxes 
full  of  concrete;  that  then  the  floor  rods  are 
80  laid  so  that  tbey  come  ovc^  into  a  bell  oo  top 
of  the  column  mat^e  by  bending  the  column  rods 
over  horizontally  m  four  directions  at  the  tois 
and  running  the  floor  rods  into  the  beH  so  form- 
ed; that  when  he  last  saw  the  building  the  foot- 
ings were  all  in,  the  column  rods  set  up  and 
forms  made,  but  no  floor  rods  had  l>een  laid ; 
that  no  cement  had  been  poured  in  the  columns 
at  the  time  of  the  fire,  and  very  few  floor  rods 
had  then  been  put  in  place ;  that  no  lumber  was 
used  in  the  building,  except  in  the  temporary 
forms  for  columns  intended  to  be  later  removed ; 
that  nails  amounting  to  $4.40  were  the  only 
hardware  that  went  into  die  construction,  and 
this  went  into  the  forms;  that  there  should  be 
a  credit  of  $6.40  on  the  cement  bill  for  returned 
sacks ;  that  the  cement,  sand  and  rock  went  into 
the  footings ;  that  the  upright  rods  in  the  col- 
umns were  wired  together,  but  not  fastened  to 
the  building ;  and  that  some  spirals  and  some 
column  rods  were  not  yet  in  place." 

The  court  stated  the  following  findings  of 
fact  and  conclusion  of  law: 

"Findings  of  Fact 
"The  plaintieF  entered  upon  the  performance 
of  the  work  in  harmony  with  said  contract,  and 
worked  for   about   three  weeks.     Before   com- 
mencing the  work  he  procured 

Blueprints  to   be   prepared  therefor  by  an 

engineer  at  an  expense  o( I  85  00 

Prior  to  the  fire  hereinafter  mentioned  be 
actually  used  of  the  steel   for  reenforce- 

ment    In  value  248  S3 

IiBbor  for  forma  for  cement •■      »  x  an 

Hardware    "      "  4  80 

Cement    "       "  23  20 

Sand   and   rock "       "*  17  20 

Labor ••       ••  819  90 

Some   miocellaneoui  items "      "  8  06 

Expanded  for  drayage "       "  3  15 

Blackamlthlng    "      "  6  50 

In  addition  to  these  he  paid  freight 

on  tools  "      ■*  T  25 

Ballroad  fare  tor  men "      "  .  E  86 

"The  reasonable  value  of  superhltending  the 
work  and  for  use  of  tools  is  10  per  cent,  of  the 
cost  of  the  material  and  work  actually  used  in 
tbe  improvement. 

"At  the  end  of  the  Aird  week,  the  building 
was  totally  destroyed  by  Ore,  without  fault  of 
either  party  to  the  contract.  It  was  insured  in 
the  condition  in  which  it  was  before  the  plain- 
tiff commenced  work,  but  there  was  no  insur- 
ance upon  the  improvements  made  by  the  plain- 
tiff. The  defendant  collected  the  insurance,  and 
failed  and  refused  to  reconstruct  the.  building 
upon  demand  of  the  plaintiff,  so  that  it  was  im- 
possible for  the  plaintiff  to  complete  his  contract. 


4s»Per  other  cases  see  sam^j  topic  and  KIST-NUUBBiR  In  all  Key-Numbered  Digests  and  Indexes 
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"Condosion  of  Law- 

"The  plaintiff  in  this  cam  should  recover  from 
the  defendant  a  jndBment  for  |698.0e,  the  same 
being  made  op  as  foUowa: 

Steel    actually    used $248  12 

liumber  used  28  80 

Hardware    used    *  80 

Cement  used   23  00 

Cost  of   drayage 8U 

Coat  ot   blacksmltblns <  H) 

Cost  ot  sand  and  rock IT  20 

Cost  ot  superintending  and  use  of  tools...      63  M 
Honey    paid    tor    labor    and    miscellaneous 

Items    823  5S 


$698  0»" 

[1]  It  Is  apparent  that  the  court  permitted 
recovery  for  substantially  what  the  plaintiff 
had  done  by  way  of  performance  of  the  con- 
tract before  the  fire. 

The  contract  was  to  place  the  floor  In  a 
specific  warehouse.  Destruction  of  the  ware- 
house without  ft^lt  of  eittier  party  put  an 
end  to  construction  of  a  floor  in  that  ware- 
house. No  warehouse  except  the  one  de- 
stroyed having  been  contemplated  or  con- 
tracted about,  the  defendant  could  not  be 
charged  with  delinquency  for  not  building 
another.  To  do  so  would  be  to  charge  him 
with  breach  of  an  obligation  which  he  did 
not  assume.  If  continued  existence  of  the 
particular  warehouse  to  which  the  contract 
related  were  not  taken  for  granted  by  both 
parties,  the  plaintiff  would  be  bound  by  bis 
contract  and  could  not  recover  at  aU;  no 
concrete  floor  having  been  constructed. 

It  was  not  material  that  the  defendant  col- 
lected Insurance  on  the  warehouse,  pur- 
chased before  the  contract  was  made.  The 
insurance  covered  nothing  but  property  of 
the  defendant.  He  paid  for  the  Insurance 
and  was  entitled  to  it,  Just  as  the  plaintiff 
would  have  been  entitled  to  insurance  on  bis 
property  had  he  seen  fit  to  Insure.  If  any 
part  of  the  plaintiff's  labor  and  material  was 
Incorporated  into  the  Insured  building,  so 
that  the  Insurance  covered  It  as  substance 
of  the  structure,  the  plaintiff  can  recover,  W 
at  all,  not  because  of  the  insurance,  but  be- 
cause of  the  Incorporation. 

If  a  contractor  should  engage  to  furnish 
all  labor  and  material  and  build  a  house, 
and  the  bouse  should  bum  before  completion, 
the  loss  falls  on  blm.  If  a  contractor  should 
engage  to  refloor  two  rooms  of  a  house  al- 
ready In  existence,  and  should  complete  one 
room  before  the  house  burned,  he  ought  to 
be  paid  something.  So  far  the  aathorities 
are  In  substantial  agreement 

The  iMlndple  upon  which  the  contractor 
may  recover  in  a  case  of  the  character  last 
instanced  has  been  variously  stated.  Some- 
times it  is  said  that  it  was  a  material  and 
substantive  part  of  the  contract  on  the  own- 
er's side  that  he  would  have  the  house  In 
existence  as  long  as  might  be  necessary  for 
the  contractor  to  do  the  work.  This  state- 
ment of  the  principle  arbitrarily  attaches  to 
the  contract  a  warranty  which  the  parties 
did  not  put  there,  and  places  the  owner  In 


defiinlt  when  he  has  been  guilty  of  no  wrong. 
Impossibility  of  performance  because  of  de- 
struction of  the  building  was  not  contemplat- 
ed by  either  party.  Performance  was  pre- 
vented without  fault  of  either  party,  and 
the  true  rule  Is  that  neither  party  can  be 
charged  with  delinquency  because  the  con- 
tract cannot  be  fulfilled.  Annotation,  L.  R. 
A.  1»16F,  10,  52. 

The  contractor  cannot  give  and  the  owner 
cannot  obtain   that   which   they  contracted 
about.     Neither  one  can  complain   of  the 
other  on  that  account,  and  the  law  must  deal 
with  the  new  situation  of  the  parties  created 
by  the  fire.    The  owner  cannot  be  called  on 
to  reimburse  the  contractor  merely  because 
the  contractor  has  been  to  expense  in  talcing 
steps  tending  to  performance.    A  contractor 
may  have  purchased  special  material  to  be 
used  in  repairing  a  house,  and  may  have 
had  much  millwork  done  upon  it     If  the 
material  remain  In  the  mill,  and  the  house 
burn,   there   can   be   no   recovery.     If   the 
milled  material  be  delivered  at  the  house 
ready  for  use,  and  the  house  bum,  there  can 
be  no  recovery.    It  takes  something  more  to 
make   the  owner  liable  for  what  the   con- 
tractor lias  done  toward  performance.    Thes.. 
owner  must  be  benefited.    He  should  not  be., 
enriched  at  the  expense  of  the  contractor. 
That  would  be  unjust,  and  to  the  extent' 
that  the  owner  has  been  benefited,  the  law' 
may  properly  consider  him  as  resting  under' 
a  duty  to  pay.    The  benefit  which  the  owner » 
has  received  may  or  may  not  be  equivalent  > 
to  the  detriment  which  the  contractor  has  « 
suffered.    The  only  basis  on  which  the  law, 
can  raise  an  obligation  on  the  part  of  the, 
owner  is  the  consideration  he  has  received  , 
by  way  of  benefit   advantage,   or  value  to« 
him. 

[2]  The  question  whether  or  not  the  own- 
er has  l)een  benefited  frequently  presents 
difficulties.  Sometimes  the  question  is  an- 
swered by  the  owner's  own  conduct,  as  when 
by  taklQg  possession,  or  by  Insuring  as  his 
own  property,  or  by  other  act,  he  evinces  a 
purpose  to  appropriate  the  contractor's  ma- 
terial and  labor.  Sometimes  the  circum- 
stances are  such  that  th^  owner  Is  precluded 
from  rejecting  the  fruits  of  the  contractor's 
efforts  if  he  would,  as  when  one  room  is 
finished  under  a  contract  to  refloor  two.  In 
such  cases  It  merely  confuses  the  matter  to 
bring  in  the  terms  "acceptance,"  "assent" 
and  similar  expressions  indicative  of  the 
owner's  attitude.  If  he  should  pay,  it  is 
not  because,  assent  or  acceptance  of  benefit 
Is  "implied,"  or  because  he  is  "regarded  as 
accepting  benefit"  but  because  of  the  fact 
that  he  has  been  lieneflted. 

The  test  of  benefit  received  has  been  vari- 
ously stated.  Sometimes  it  Is  said  that  l>ene- 
fit  accrues  whenever  the  contractor's  mate- 
rial and  labor,  furnished  and  performed  ac- 
cording to  the  contract,  have  become  attach- 
ed to  the  owner's  realty.  Tl»e  facts  of  par- 
ticular cases  suggest  different  forms  of  ex- 
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presslon.  After  considering  all  the  aatborl- 
tles  dted  In  the  briefs,  the  court  is  Inclined 
to  ainwove,  for  the  parposes  of  this  case, 
the  form  adopted  by  the  Supreme  Court  of 
Massachusetts,  in  the  case  of  Young  t.  Chlc- 
opee,  186  Mass.  518,  72  N.  E.  63,  cited  by  the 
plaintiff.  The  action  was  one  for  labor  and 
material  furnished  to  r^atr  a  bridge  de- 
stroyed by  Are  while  the  work  was  proceed- 
ing. The  contract  required  at  least  half  of 
the  material  to  be  "upon  the  job"  before 
work  commenced.  The  contractor  compiled 
with  this  condition,  and  distributed  mate- 
rial "all  along  the  bridge"  and  on  the  rlrer 
bank.  A  portion  of  the  material  thus  dis- 
tributed but  not  wrought  into  the  structure 
was  destroyed  by  Are.  Liability  for  work 
done  upon  and  material  wrought  into  the 
structure  was  not  disputed,  but  the  contrac- 
tor sought  to  make  good  his  entire  loss.  The 
court  said: 

"In  whatever  way  the  principle  may  be  stated, 
it  would  aeem  that  the  liability  of  the  owner  in 
a  case  like  this  should  be  measured  by  the 
amount  of  the  contract  work  done  which,  at  the 
time  of  tiie  destruction  of  the  structure,  had  be- 
come so  far  identified  witii  it  as  that  but  for 
the  destruction  it  would  have  inured  to  him  as 
contemplated  by  the  contract"  186  Mass.  620, 
72  N.  E.  64. 

Applying  the  test  stated  to  the  t&cta  of 
the  present  controversy,  It  Is  clear  that  the 
plaintiff  should  recover  for  the  work  done  in 
catting  the  old  floor  away  from  the  wall  and 
in  removing  such  part  of  the  cdd  floor  as  was 
necessary.  The  warehouse  was  improved  to 
that  extent  by  labor,  the  benefit  of  which 
Iiad  Inured  to  the  defendant  when,  the  fire 
occurred.  If  the  fire  had  not  occurred,  the 
undesirable  floor  would  have  been  out  of  the 
way,  precisely  as  the  contract  contemplated. 
Ldkewlae,  the  contractor  should  recover  for 
tbe  completed  concrete  footings. 

The  contractor  should  not  recover  for  ma- 
terial furnl8hed'''''or  labor  performed  In  the 
constructlMi  of  either  column  or  floor  forms. 
They  were  temporary  devices,  employed  to 
give  form  to  the  structure  which  was  to  be 
produced.  They  were  not  themselves  wrought 
into  the  warehouse,  were  to  be  removed  when 
the  work  was  completed,  and  Inured  to  no- 
body's benefit  but  that  of  tbe  contractor. 

.The  contractor  should  not  recover  for  ei- 
ther upright  or  floor  rods,  or  for  tbe  labor 
of  putting  them  In  place.  While  the  rods 
were  wired  together,  they  were  not  attached 
to  the  building  and  would  not  have  been 
wrought  into  the  structure  until  the  coa- 
crete  was  poured.  If  the  Are  had  not  oc- 
curred, the  contractor  could  have  removed 
the  rods  without  dismembering  or  defacing 
the  warehouse,  and  the  defendant  could  not 
bave  held  the  rods  as  amalgamated  into  the 
fal>ric  of  his  structure. 

There  should  be  no  recovery  for  superin- 
tendence and  use  of  tools,  except  as  regards 
that  i>art  of  the  work  done  which  had  be- 
come Identified  with  the  warehouse  itself. 
Other  Items  sued  for  should  be  allowed  or 
164P.-10 


disallowed  by  application  of  the  principle  In- 
dicated. 

The  rule  adopted  and  applied  has  been 
foreshadowed  by  utterances  of  the  court  In 
earlier  cases.  In  the  case  of  Duncan  v.  Bak- 
er, 21  Kan.  99,  an  entire  contract  for  per- 
sonal service  was  partially  performed,  when 
it  was  terminated  by  the  fault  of  the  em- 
ploye. He  was  allowed  to  recover  for  what 
the  work  done  was  reasonably  worth,  less 
damages  for  his  breach  of  the  contract  In 
the  course  of  tbe  opinion  it  was  said: 

"Suppose  a  miller  purchases  a  thousand  bush- 
els of  wheat  for  a  thousand  dollars,  the  wheat 
to  be  delivered  within  one  month ;  he  receives 
the  wheat  as  it  is  delivered,  and  Krlnds  it  into 
flour;  when  the  vendor  iias  delivered  500  bush- 
els he  refuses  to  deliver  any  more — what  choice 
has  the  miller,  except  to  retain  what  he  has  al- 
ready received?  This  kind  of  supposition  will 
also  apply  to  the  purchase  and  sale,  of  aU  other 
kinds  of  articles,  where  tbe  purchaser  on  receiv- 
ing them  changes  their  character  so  that  he 
cannot  return  them.  Or  suppose  that  an  owner 
of  real  estate  employs  a  man  to  build  or  repair 
some  structure  thereon  for  a  gcoaa  but  definite 
sum,  the  owner  of  the  real  estate  to  furnish  the 
materials  or  a  portion  thereof  in  case  of  build- 
ing, and  either  to  furnish  them  in  case  of  re- 
pairing, and  tbe  job  is  only  half  finished ;  what 
choice  has  the  owner  of  the  real  estate  with  ref- 
erence to  retaining  or  returning  the  proceeds  of 
the  workman's  labor?  This  kind  of  supposition 
will  also  apply  to  all  kinds  of  work  done  on  real 
estate,  and  will  often  apply  to  work  done  on  per- 
sonal property.  Of  course,  in  all  cases  where 
the  employer  can  refuse  to  accept  tbe  work  and 
does  refuse  to  accept  it  or  returns  it,  he  is 
not  bound  to  pay  for  it  unless  it  exactly  cor- 
responds with  the  contract;  but  where  he  re- 
ceives it  and  retains  it,  whether  he  retains  it 
from  choice  or  from  necessity,  he  is  bound  to 
pay  for  the  same  what  it  is  reasonably  worth, 
less  any  damage  that  he  may  sustain  by  reason 
of  the  partial  nonfulfillment  of  the  contract.  Of 
course,  he  Is  not  bound  to  pay  anything  unless 
the  work  is  worth  something,  nnless  he  receives 
or  may  receive  some  actual  benefit  therefrom; 
and  where  he  receives  or  may  receive  some  ac- 
tual benefit  therefrom,  he  is  bound  to  pay  for 
such  lienefit  (and  only  for  such  benefit),  within  - 
the  limitations  hereinbefore  mentioned."  21 
Kan.  108. 

In  this  case  nonperformance  was  not  tbe- 
result  of  the  contractor's  fault,  and  no  dam- 
ages can  be  deducted  on  that  account.  In- 
other  respects  the  doctrine  stated  applies. 

The  defendant  says  he  had  a  right  to  a 
specific  kind  of  completed  floor  which  he- 
could  test  and  whkdi  would  comply  with  a 
prescribed  test,  and  that  cutting  away  the  old. 
floor  from  the  walls  of  the  building,  and  con- 
crete footings  for  a  floor  wfaldi  was  aerer 
laid,  were  of  no  value  to  him.  The  test  is. 
whether  or  not  the  work  would  have  inured 
to  his  benefit  as  contemplated  by  the  con- 
tract If  the  fire  bad  not  occurred.  The  cut- 
ting away  of  the  old  floor  was  done  accord- 
ing to  the  contract,  and  the  defendant  had 
the  benefit  of  that  work  as  soon  as  It  was- 
flnlsbed.  I^e  evidence  was  that  putting  in 
the  concrete  footings  was  the  next  step  In 
the  construction  of  the  concrete  floor.  Those 
footings  would  have  inured  to  his  benefit,  In 
accordance  with  the  contract,  it  the  fire  had 
not  occurred.    They  became  a  part  of  his. 
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\raretaouse.  Unless  he  could  reject  them  'or 
want  of  substantial  compliance  with  the  con- 
tract so  far  as  they  were  concerned,  he  was 
benefited  by  them  at  the  time  of  their  Incor- 
poration Into  his  structure.  Test  of  a  com- 
pleted concrete  floor  was  one  of  the  things 
rendered  Impossible  by  the  Are. 

The  case  of  Kanzlus  v.  Jenkins,  98  Kan. 
94,  157  Pac.  417,  Is  dted  by  the  defendant. 
In  that  case  a  construction  company  agreed 
with  a  board  of  county  commissioners  to 
construct  a  bridge  with  a  concrete  floor. 
The  floor  was  laid  in  the  latter  part  of 
Mareh.  The  night  following  there  was  a 
sudden  change  of  temperature,  which  result- 
ed in  freezing  and  disintegrating  the  concrete, 
so  that  the  floor  had  to  be  relald.  It  was 
held  that  the  loss  caused  by  the  freezing  of 
the  concrete  should  be  borne  by  the  contract- 
or. The  case  Is  not  applicable  here.  The 
occurrence  of  freezing  weather  in  March  was 
a  mere  embarrassment  to  performance.  It 
did  not  render  performance  impossible,  and 
consequently  did  not  excuse  the  promisor. 
AnnotaUon,  L.  R.  A.  1916F,  10,  31. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  take  such  additional  evidence  as 
may  be  necessary  and  determine  the  rights 
of  the  parties  according  to  the  views  which 
have  been  expressed. 

MASON,  PORTER,  WEST,  and  MAR- 
ijHAIX^  JJ.,  concurring. 

JOHNSTON,  a  J.  (dissenting  in  part).  I 
am  of  opinion  that  the  upright  rods  set  up 
and  tied  together  were  a  part  of  the  build- 
ing, and  a  recovery  for  them  should  be  al- 
lowed ' 

DAWSON,  J.    I  concur  In  this  statement 


FARMERS'  NAT.  BANK  OF  LINCOLN  v. 
FRANCIS  et  al.    (No.  20512.) 

(Supreme  Court  of  Kansas.     April  7,  1917.) 

(Syllahnt  b]/  the  Court.) 

1.  Biixs  AND  Notes  «=>538(7)— iNBTBnoriON 
—Waives  of  Dubess. 

Ab  instruction  that  one  who  has  signed  a 
note  under  duress  waives  such  duress  by  subse- 
quent payment,  "unless  It  is  shown  that  at  the 
time  of  such  payment  •  *  «  was  made  be 
was  still  deprived  of  his  freedom  of  mind  or 
will  by  reason  of  such  duress,"  held  proper,  in 
view  of  all  the  other  instructions  given. 

[Ed.   Note.— For   other  cases,   see   Bills   and 
Notes,  Cent  Dig.  {  1906.] 

2.  Biixs  AND  Notes  «=s>538(5)— Instbuction 

— DUBBSS. 

A  charge  that  the  law  requires  proof  of 
duress  to  be  "clear,  convincing,  and  decisive" 
heM  not  to  have  misled  the  juiy  by  the  use 
of  the  latter  word. 

[Ed.   Note.— For  other  eases,   see  Bills   and 
Notes,  Cent  Dig.  {  1908.] 


3.  Appeai.   awd    Ekbob   «=3l005(l)— Veboict 

AND  FiSDiNOB— Review. 
The  verdict  and  findings,  having  been   ap- 
proved by  the  trial  court,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  DifC.  g|  3860-3876,  3948.] 

West  J.,  dissenting. 

Appeal  from  District  Court,  Lincoln 
County. 

Action  by  the  Farmers'  National  Bank  of 
LltHM^,  Kan.,  against  John  K.  Francis  and 
another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Kagey  &  Anderson,  of  Belolt,  for  appel- 
lants. Z.  C.  Milllkln,  of  Sallna,  and  J.  J. 
McCurdy,  of  Lincoln,  for  appellee. 

WEST,  J.  The  plaintiff  bank  sued  to  re- 
cover on  two  promissory  notes  of  $144.41. 
with  Interest,  and  another  for  $36.06,  all 
signed  by  the  defendants  February  16,  1910. 
From  a  Judgment  for  $241.41  the  defendants 
appeal.  The  answers.  In  addition  to  a  gen- 
eral denial  and  an  allegation  of  an  unlawful 
alteration,  set  up  the  defense  of  duress.  It 
was  averred  that  the  plaintifiTs  cashier  repre- 
sented to  the  defendant  J.  K.  Frauds,  that 
his  son,  W.  O.  Francis,  had  sold  cattle  upon 
which  the  plaintiff  bad  a  mortgage,  and  that, 
unless  the  amount  <^  his  Indebtedness  were 
paid  or  secured  at  once,  the  bank  would 
prosecute  him  and  send  him  to  the  peni- 
tentiary; that  such  indebtedness  amounted 
to  $722.05;  that  if  J.  K.  Francis  and  his 
sister  Emma  Snook,  the  other  defendant, 
would  execute  flve  notes  for  $144.41  each,  the 
bank  would  not  prosecute  the  son,  but  would 
aco^t  such  notes  in  full  settlement  of  the 
claim  against  him;  .that  the  father  believed 
and  relied  on  these  statements  and  signed 
the  notes  solely  to  save  his  son  from  a  crim- 
inal prosecution;  that  he  took  them  to  bis 
sister  and  repeated  to  her  the  statements 
that  had  l>een  made  to  him  by  the  cashier, 
and  she,  believing  and  relying  thereon,  sign- 
ed the  notes  solely  to  protect  her  nephew 
from  arrest  and  imprisonm^it ;  that  after- 
wards on  finding  that  the  son  had  not  been 
gidlty  of  any  crime  and  had  not  defrauded 
the  bank  they  demanded  the  return  of  the 
notes  which  had  not  yet  been  paid  and  the 
repayment  of  what  the  bank  had  recelred 
on  account  of  the  others.  The  Jury  made 
special  findings  that  the  signatures  were  not 
obtained  by  duress,  and  tliat  the  notes  were 
not  altered  after  their  execution  and  de- 
livery. Error  is  assigned  on  giving  instruc- 
tions Nos.  9  and  18  and  on  refusing  a  new 
trial,  and  it  is  asserted  tliat  there  was  no 
evidence  to  warrant  the  Jury's  special  flnd- 
Ings  as  to  duress. 

[1,2]  Instruction  No.  9  was  to  the  effect 
that,  when  a  note  has  been  obtained  by 
duress  and  the  maker  thereafter  pays  a  part 
of  It  or  renews  It  he  is  held  to  have  waived 
the  right  to  defend  on  the  ground  of  duress. 
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"onless  tt  Is  shown  that  at  the  time  sodi  pay- 
medt  or  renewal  was  made  he  was  still  de- 
prired  of  his  freedom  of  mind  or  will  by 
reason  of  such  duress." 

It  is  contended  that  this  was  egulTalent  to 
telling  the  Jary  that,  notwithstanding  the  de- 
f^idant's  refusal  to  ratify  the  executlMi  of 
the  notes  upon  learning  of  the  fraudulent 
statements  by  the  cashier,  the  defendants 
could  not  escape  liability  unless  It  was  shown 
that  at  each  time  they  paid  one  of  the  notes 
these  false  statements  were  repeated.  The 
charge  hardly  bears  this  construction,  and  In 
lustructlon  No.  8  the  Jury  were  told,  touching 
the  plaintiff's  claim,  that  the  defendants  had 
by  their  acts  ratlfled  the  notes ;  that: 

"Such  contract  would  not  conatitute  ratifica- 
tion so  long  as  the  influence  of  duress  con- 
tinned  and  so  long  as  the  minds  of  the  aggrieved 
defendant,  or  defendants,  coutinned  to  be  domi- 
nated by  the  threats." 

It  will  be  observed  that  Instruction  No.  9 
assumes  that  the  subsequent  payment  therein 
mentioned  was  made  "with  the  knowledge  of 
soch  circumstances."  Certainly  if  one  who 
has  been  Induced  by  duress  or  fraud  to  sign 
a  note  makes  a  payment  thereon  after  he 
knows  the  circumstances,  he  should  not  be 
relieved  from  liability  unless  he  made  such 
payment  under  the  Influence  of  the  same 
duress  or  fraud  whldi  Induced  him  to  sign 
it  In  the  first  place. 

Instruction  No.  18  was  In  these  words: 
"A  mere  preponderance  of  evidence  is  not 
sufiicient  in  law  to  establish  duress  or  fraud  as 
claimed  by  the  defendants  in  this  case.  The  law 
requires  that  the  proof  of  duress  or  fraud  must 
be  clear,  convincing,  and  .decisive." 

Counsel  present  numerous  definitions  of 
the  latter  word,  and  argue  therefrom  that 
this  charge  placed  the  defendants  In  the  at- 
titude of  having  to  prove  duress  beyond  rea- 
sonable doubt.  To  this  counsel  for  the  plain- 
tiff respond  that  the  language  used  means 
substantially  the  same  as  that  repeatedly  ap- 
proved by  this  court,  such  as  "strong  and 
convincing,"  "strong  and  satisfactory,"  "de- 
cided and  satisfactory,"  and  one  decision 
from  another  state  that  the  evidence  must 
be  satisfactory  and  conclusive.  It  Is  further 
stuggested  that  if  there  be  any  slight  distinc- 
tion betw.een  the  language  used  and  that 
Judicially  approved,  it  Is  too  slight  for  a 
ground  of  reversal,  because  practically  non- 
prejudicial. The  Jury  were  previously  told, 
at  least  half  a  dOEen  times,  in  effect,  that  the 
defense  of  duress  must  be  established  by  a 
preponderance  of  the  evidence.  Instruction 
No.  17  advised  the  Jury  that  whether  the  evi- 
dence preponderated  In  favor  of  one  side  or 
the  other  must  be  determined  from  its  weight 
and  probability,  and  no(  from  the  number  of 
witnesses.  Then  followed  the  Instruction  In 
question.  The  court  takes  the  view  tbat  the 
Jury  were  not  misled  by  the  word  "decisive" 
In  connection  with  the  other  language  and 
other  Instructions,  and  that  no  error  was 
committed  In  this  respect.  The  Jury  were 
charged  that  duress  exists  when  the  person 


signing  the  notes  Is  Induced  so  to  do  "by 
reason  of  being  put  In  fear  by  threats  of  ar- 
resting him  or  one  of  his  relatives  and  charg- 
ing such  person  with  a  crime,  when  the 
threats  and  the  fear  induced  thereby  are 
such  as  to  deprive  the  party,  signing  the 
notes,  and  do  deprive  such  party,  of  the  exer- 
cise of  his  free  will  In  the  signing  of  the 
notes."  Further,  that  in  addition  to  threats  to 
prosecute  the  son,  "it  must  also  appear  that 
there  was  an  express  or  Implied  promise  on  the 
part  of  Stelson  not  to  prosecute  said  Walter 
Francis  If  the  notes .  were  given.  And  it 
must  further  appear  that  such  threats  so 
operated  upon  the  minds  of  the  defendants  as 
to  deprive  them  of  their  freedom  of  mind  and 
will  for  the  time  being,  and  that  they  signed 
said  notes  solely  by  reason  of  such  threats ;" 
also  that  unless  the  statements  made  by  the 
cashier,  Stelson,  to  the  defendant  John  K. 
Francis  weife  made  to  Mrs.  Snook  at  the  di- 
rection and  by  the  authority  of  Stelson  they 
should  find  against  Mrs.  Snook. 
Instruction  11  was  as  follows: 

"The  Jury  are  instructed  that,  if  the  witness 
Stelson  stated  to  the  defendant  John  K.  Francis, 
in  substance,  that  unless  he  fixed  up  the  matter 
of  Walter  G.  Francis  seUing .  mortgaged  prop- 
erty by  giving  notes  signed  by  him  and  de' 
fendant  Bmma  Snook,  the  bank  would  send 
and  get  Walter,  and  it  would  mean  from  three 
to  five  years  in  the  penitentiary,  and  that  said 
Stelson  ftuther  stated  to  said  John  K.  Francis 
that  if  the  notes  were  given,  the  matter  would 
be  dropped,  and  that  said  John  K.  Francis  was 
thereby  solely  induced  to  sign  said  notes,  such 
action  upon  the  part  of  said  Stelson  would 
amount  in  law  to  duress  by  the  plaintiff  bank 
upon  the  defendant  John  K.  Francis.    •    *    •  " 

No  complaint  Is  made  of  any  of  these  In- 
structions. And  In  view  of  this  fact  It  Is 
necessary  to  revert  to  the  evidence  In  order 
to  see  whether  the  Jury  had  any  evidence  on 
which  to  base  their  findings  that  there  was 
no  duress.  Plaintiff's  connsel_  take  the  posi- 
tion that  the  defendants,  as  "exhibits"  so  im- 
pressed the  Jury  that  their  verbal  testimony 
was  deemed  entirely  negligible,  but  their  own 
counter  abstract  contains  the  following,, 
among  other  Items  of  the  cashier's  evidence: 

"Q.  Then  you  said  to  him  you  would  either  get 
him  or  get  the  cattle?  A.  xes,  sir.  Q.  You  did 
not  say  anything  about  the  penitentiary?  A,  No, 
sir;  I  do  not  toiuk  so.  Q.  Never  said  a  word 
about  the  penitentiary?  A.  I  do  not  think  I  did. 
Q.  Well,  do  you  know?  A.  I  know  that  I  did 
not." 

In  another  place  the  witness  testified: 

"I  told  him  that  I  thought  he  must  have  some 
cattle  because  I  had  a  mortgage  on  the  cattle, 
and  I  read  the  mortgage  to  him..  I  said  if  he 
hasn't  got  any  cattle,  we  could  get  him,  because 
they  had  got  him  at  one  time  down  in  Okla- 
homa. Then  he  wanted  to  Imow  if  there  was 
not  some  way  to  settle  this  up." 

At  another  place: 

"Q.  After  you  made  this  threat  you  think  he 
said  that  he  would  get  it  fixed  up  with  a  note? 
A.  He  wanted  to  know  if  we  could  not  fix  it  up. 
Q.  Then  you  promised  him  if  they  fixed  it  up 
you  would  not  get  the  boy?  A.  It  would  be  sat- 
isfactory if  we  got  our  note  fiaed  up." 
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Tohn  K.  Francis  testified  that: 

Stelson  told  him  that  if  he  woald  fix  It  up.  he 
would  not  prosecute,  "but  if  I  didn't,  he  would 
prosecute  and  send  him  to  the  penitentiary. 
That  It  would  mean  from  three  to  five  years. 
He  said,  'If  you  will  get  your  sister  and  your 
father  on  these  notes,  they  will  make  them  good, 
and  I  will  give  you  all  the  time  you  want;  I 
will  make  it  for  five  years  without  interest,  as 
you  don't  get  anything  out  of  it,  and  we  could 
be  spending  more  monc^  to  get  him  back  and 
send  him  to  the  penitentiarr,  but  we  don't  want 
to  do  it ;  we  want  our  money  back.'  Q.  Now, 
what  did  you  soy  at  that  time  that  you  say  he 
asked  you  to  have  your  father  and  Mrs.  Snook 
sign  these  notes?  A.  I  told  him  I  would  take 
them  up  there  and  see  what  they  had  to  say.  lie 
says,  'xou  tell  them  the  circumstances  in  the 
case ;'  he  says,  'You  tell  them  just  how  the  cir- 
cumstances are;  if  there  isn't  something  done 
we  will  have  to  send  and  get  him,  and  it  looks 
like  a  shame  to  send  him  over  the  road  from 
three  to  five  years  for  a  small  amount  like 
that' " 

Mrs.  Walter  Francis  testified  .as  to  what 
Stelson  said  to  her  father-in-law: 

"Well,  he  said  that  he  wanted  some  notes  fix- 
ed up ;  be  would  hunt  my  husband,  go  after  him 
and  pen  him,  be  said,  from  three  to  five  years." 

Frank  B.  Francis,  a  brother  of  John  K. 
Francis,  testified  that: 

The  latter  told  Mrs.  Snook  he  had  drawn  up 
some  notes  to  get  her  and  her  father  to  sign ; 
"that  his  boy  Walter  had  got  into  trouble,  and 
threatened  to  fetch  him  back  and  put  him  in  the 
penitentiary  if  he  didn't  get  these  notes  fixed 
up,  and  wanted  to  know  if  she  would  sign  them, 
her  and  father.  Q.  Did  he  say  who  threaten- 
ed? A.  lie  said  the  bank  did;  Mr.  Stelson  bad 
been  there  to  his  house.  ♦  ♦  •  He  asked  her 
if  she  would  sign  the  notes,  her  and  father,  and 
she  said  she  didn't  want  father  to  sign^  them 
on  account  he  was  poorly ;  if  it  was  going  to 
cause  him  trouble  without  her  signing  them, 
she  would  sign  the  notes  with  him  to  help  him 
out  Ue  told  her  Mr.  Stelson  had  sent  bun  up 
there  and  requested  him  to  see  her  and  have  her 
sign  those  notes,  and  if  she  didn't  sign  them, 
he  would  have  the  boy  brought  back  and  prose- 
cuted." 

Mr.  Stelson  testified,  among  other  things : 

"I  said  we  would  get  him.    Q.  He  didn't  say 

anything  about  getting  this  fixed  up  until  after 

fou  made  the  threat  you  would  get  the  boy  if 
wasn't  fixed?  A.  I  think  that  was  about  the 
first  thing  I  said;  I  would  get  the  boy  if  I 
didn't  get  the  cattle.  Q.  After  you  made  this 
threat  you  think  he  said  that  he  could  get  it 
fixed  up  with  a  note?  A.  Wanted  to  know  if 
w«  couldn't  get  it  fixed  up.  Q.  Then  yon  prom- 
iseifl  him  if  they  fixed  it  up  you  wouldn't  get  the 
boy?  A.  It  would  be  satisfactory  if  we  got 
our  note  fixed  up.  Q.  lou  kept  your  promise? 
A.  Yes,  sir." 

Mrs.  John  K.  Francis  testified: 

"Is  defendant's  wife;  was  present  at  a  con- 
versation between  Stelson  and  her  husband  and 
hoard  Stelson  tell  him  that  if  he  didn't  fix  up  the 
notes  he  would  send  the  boy  to  the  penitentiary 
for  a  certain  period  of  years." 

[3]  The  jury  and  the  trial  court  saw  and 
beard  the  witnesses.  The  former  returned 
the  verdict  and  made  the  findings.  The  lat- 
ter approved  them.  The  court  is  not  dispos- 
ed to  set  them  aside.  Certain  other  matters 
are  complained  of,  but  require  no  discussion. 
Finding  no  substantially  pr^udicial  error, 
the  Judgment  is  afilrmed. 


JOHNSTON,  0.  3.,  and  BUKCH,  MASON, 
PORTER,  MARSHALL,  and  DAWSON,  JJ„ 
concurring: 

WEST,  J.  (dissenting).  To  my  mind  the 
evidence  of  duress  is  convincing  and  over- 
whelming. For  all  practical  purposes  it  was 
admitted  by  the  cashier  himself,  at  least  so 
far  as  John  K.  Francis  is  concerned.  The 
trial  court's  definition  of  duress  was  in  line 
with  Williamson  v.  Ackerman,  77  Kan.  602, 
94  Paa  807,  20  L.  B.  A,  (N.  S.)  484,  referred 
to  with  approval  in  Bank  v.  Bay,  80  Kan. 
506,  136  Pac.  584.  The  case  itself  somewhat 
resembles  Smith  v.  Bank,  90  Kan.  299,  133 
Pac.  428;  only  there  the  threatened  prose- 
cution was  entirely  without  basis,  and  here 
there  appears  to  have  been  some  ground  for 
claiming  that  the  young  man  had,  to  some 
extent,  violated  the  law  concerning  the  dis- 
posal of  mortgaged  property.  While,  as  coun- 
sel suggest,  the  two  def^idants  may  have 
been  fitly  regarded  as  exhibits  by  the  Jury, 
there  is  no  iudlcation  that  their  brother  or 
that  Mrs.  Francis  or  the  wife  of  the  young 
man  bore  any  facial  evidence  of  mendacity, 
and  certainly  when  the  testimony  of  all  of 
them  was  practically  admitted  by  the  cashier 
of  the  bank,  mannerisms  and  lack  of  pulchri- 
tude should  not  subvert  the  rules  of  law  and 
the  principles  of  Justice.  Again,  it  was  said 
in  Tanton  v.  Martin,  80  Kan.  22,'  101  Pac. 
461,  that: 

"The  preponderance  which  overcomes  the  pre- 
sumption of  honesty  and  innocence  and  all  op- 
posing evidence,  and  is  such  as  will  lead  a  rea- 
sonable man  to  the  conclusion  that  fraud  exists, 
meets  the  requirements  of  the  law." 

In  view  of  all  the  positive  evidence  on  be- 
half of  the  defendants  and  the  admission  of 
the  cashier  upon  the  stand,  the  Jury  should 
not  have  been  told  that  before  the  defense 
of  duress  could  be  established,  it  must  be 
proved  by  evidence  not  only  clear  and  con- 
vincing but  decisive.  We  are  required  by 
the  statute  (Gen.  Stat  1916,  g  10973,  subd. 
2)  to  construe  words  and  phrases  according 
to  the  approved  uses  of  the  language.  Dic- 
tionaries are  sumwsed  to  determine  what  ap- 
proved usage  is.  The  dictionaries  tell  us 
what  "decisive"  means: 

"Having  the  power  or  quality  of  determining 
a  question,  doubt,  contest,  event  etc.,  final; 
conclusive ;  putting  an  end  to  the  controversy ; 
as,  the  opinion  of  the  court  is  decisive  on  the 
question."    Century  Dictionary, 

"Having  the  power  or  quality  of  deciding  a 
question  or  controversy ;  putting  an  end  to  con- 
test or  controversy;  final;  conclusive."  Web- 
ster's New  International  Dictionary,  Edition  of 
1911. 

"Putting  an  end  to  uncertainty,  debate,  or 
question;  determinative;  conclusive;  as  decisive 
action ;  the  decisive  element  was  the  weather." 
Funk  &  Wagnalls  New  Standard  Dictionary. 

"Having  the  quality  of  deciding  or  determining 
(a. question,  contestl^etc.) ;  conclusive;  deter- 
minative."    Oxford  Knglish  Dictionary. 

The  result  of  these  definitions  la  that  It  is 
something  which  turns  the  scale  and  decides 
the  case.  No  such  strictness  of  proof  la  re- 
quired, and  it  was  not  fair  to  the  defendants 
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to  make  such  reqnlrement  tn  this  case.  If 
the  able  and  astute  counsel  did  not  avail 
themselTes  of  the  opportunity  to  Impress  the 
weighty  meaning  of  this  word  upon  tiie  minds 
of  the  Jurors,  It  was  not  because  they  lacked 
the  owwrtunlty  so  to  do. 

It  Is  not  the  purpose  or  policy  of  the  law 
to  compound  felonies  or  withhold  prosecu- 
tions for  criminal  offenses  by  the  execution 
of  promissory  notes.  Whether  the  bank  had 
a  trumped-up  claim  against  the  boy  or  wheth- 
er he  had  removed  the  security  for  the 
amount  It  claimed  due  could  make  no  dif- 
ference. The  question  Is  not  the  legality  of 
its  claim,  but  the  effect  of  Its  threat.  Wil- 
liamson V.  Ackerman,  77  Kan.  902,  94  Pac. 
807,  20  I/.  B.  A.  (N.  8.)  484. 

The  Judgment  should  not  be  affirmed. 


AOXiHISON  SAVINGS   BANK  v.  POTTEB. 

(No.  20S02.)* 
(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Syllahus  hv  the  Court.) 

1.  Trial  €=251(7)  —  Action— Instruction— 
Waiteb. 

In  this  case  It  was  not  error  to  refuse  an 
instruction  touching  the  matter  of  waiver. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  592.] 

2.  Bills  and  Notes  «=»539— General  Ve4- 
DicT— Special  Findings— Consistenot. 

TTnder  the  nil«  requiring  the  hanuMiizatioa 
of  special  findings  with  themselves  and  with 
the  general  verdict,  the  one  returned  by  the 
Jury,  touching  knowledge  of  the  circumstances 
Tinder  which  the  note  sued  on  was  obtained  by 
the  plaintiff,  did  not  constitute  oafficient  in- 
consistency to  warrant  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |i  1911-1913,  1934;  Trial, 
Cait.  Dig.  §  859.] 

8.  Evidence  ©=>135(2)— Similab  Represen- 
tations—AnjcissiBiLiTr. 
when  a  party  is  charged  with  having  made 
fraudulent  representations,  others  of  a  similar 
character,  made  about  tlie  same  time  to  other 
persons,  may  he  shown  in  order  to  shed  light 
upon  the  question  of  motive,  but  such  state- 
ments made  by  others  in  the  absence  of  the  per- 
aon  charged  are  incompetent. 

[Ed.  Note. — Far  other  cases,  see  Evidence, 
Cent  Dig.  §1  392,  394,  404,  405.] 

4.  Banks  and  Banking  ®=>40— Transfer  of 
Bank  Stock — Statute. 

The  statute  prohitn.ting  the  transfer  of  shares 
of  stock  in  a  failing  bank  (Gen.  Stat.  1915,  § 
570)  is  for  the  protection  of  creditors,  but  as 
between  the  buyer  and  seller  of  stock  the  trans- 
fer may  be  binding. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
.  Banking,  Cent.  Dig.  §{  49,  51-54.] 

5.  Banks  and  Banking  <&=540— TsANsrER  of 
Stock— CoNSiDEBiATiON  fob  Note. 

The  stock  of  a  bank  in  a  failing  condition 
may  still  be  a  sufficient  consideration  for  a  note 
given  for  its  purchase,  and  in  this  case  it  was 
error  to  Instmct  that  no  legal  sale  could  be  made 
if  the  bank  was  in  a  failing  condition,  and  that 
the  note  given  therefor  would  be  without  con- 
sideration if  such  stock  could  not,  at  the  time, 
be  legally  transferred. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  fg  49,  51-64.] 


Appeal  from  District  Court,  Logan  County. 

Suit  by  th6  Atchison  Savings  Bank  against 
W.  A.  Potter.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and'  cause  re- 
manded. 

Kagey  &  Anderson,  of  Belolt,  for  appellant. 
H.  A.  Russell,  of  Scott  City,  for  appellee. 

WEST,  J.  The  bank  sued  to  recover  on  a 
promissory  note  for  $1,100  executed  by  the 
defendant  July  3, 1912.  The  defense  was  that 
the  note  was  obtained  by  fraudulent  repre- 
sentations, and  was  wholly  without  consider- 
ation. It  was  alleged  that  James  Bowie  and 
H.  J.  Harwi,  president  and  cashier  of  the 
Russell  Springs  State  Bank,  and  RoUin  Buell 
came  to  the  defendant  at  hla  farm,  where- 
upon Bowie  offered  to  sell  him  certain  stock 
In  the  last-named  bank,  representing  that  the 
shares  belonged  to  T.  M.  Walker,  president 
of  the  plaintiff  bank,  and  that  Walker  wanted 
to  sell  to  tiie  farmers  of  Logan  county  to  in- 
terest them  and  their  friends  In  the  local 
bank,  wlilch  was  In  first-class  condition  and 
able  to  pay  a  dividend  of  20  per  cent,  for 
the  year  1912 ;  that  the  stock  would  be  suffi- 
cient to  pay  off  and  discharge  the  note,  and 
the  defendant  would  not  be  called  upon  to 
pay  anything,  but  that  It  would  be  liquidated 
by  the  dividends,  and  if  defendant  was  not 
satisfied,  the  stock  would  he  taken  back  and 
some  one  procured  to  take  It  and  the  de- 
fendant's note  returned  to  blm ;  that  Bowie 
was  agent  for  the  plaintiff,  and  that  the 
Russell  Springs  bank  was  hopelessly  Insol- 
vent; that  the  statements  made  by  Bowie 
as  president  of  the  latter  bank  were  false  and 
fraudulent,  and  known  to  be  so  by  him  and 
were  made  for  the  purpose  of  inducing  the 
defendant  to  purchase  the  stock  from  the 
plaintiff ;  that  Bowie  was  agent  for  the  plain- 
tiff In  the  sale  of  the  stock,  which  was  never 
delivered  to  the  defendant.  The  reply,  after 
a  general  denial,  specifically  denied  that  the 
plaintiff  was  the  owner  or  had  any  Interest 
in  the  stock  sold  to  the  defendant,  denied 
that  Bowie,  Harwl,  or  Buell  was  its  agent  or 
agent  of  its  president,  T.  M.  Walker,  or  that 
they  ever  were  authorized  by  him  to  make 
any  statements  with  reference  to  the  stock; 
that  Walker,  president  of  the  plaintiff  bank, 
was  not  the  owner  of  the  stock  sold  and  had 
no  interest  In  it  The  jury  found  for  the 
defendant,  and  answered  special  questlous 
to  the  effect  that  the  plaintiff  did  not  own 
the  stock  sold;  that  It  paid  the  amount  of 
the  note  when  it  received  It,  that  it  author- 
ized or  permitted  false  representations  to  he 
made  to  the  defendant  to  procure  the  note 
sued  on;  that  the  defendant  was  induced 
to  exeoute  the  note  by  the  false  representa- 
tions as  to  the  dividends  and  condition  of  tlie 
bank ;  that  these  were  made  by  Bowie,  that 
the  consideration  for  the  note  was  $1,100; 
that  the  Russell  Springs  bank  was  tn  a  fall- 
ing condition  on  July  3,  1912. 


4ts»For  other  cases  see  same  topic  sod  KEY-NUMBBR  In  all  Key-Kumbered  DlgeBts  aod  tsdaxes 
•Rehearing  denied  May  18,  1917. 
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"At  the  time  it  took  the  note,  did  plaintiff 
have  Imowledge  of  the  circumstaiKes  under 
wbich  the  note  was  obtained?    Answer:   No." 

The  plalntur  appeals,  and  aast^s  as  error 
the  admission  of  improper  evidence,  the  re- 
fusal of  certain  instructions,  and  the  denial 
of  the  motion  for  new  trial. 

Underneath  all  these  complaints  is  the  fur- 
ther one  that  the  testimony  failed  to  show 
agency  on  the  part  of  the  man  who  sold  the 
Stoclf  to  Mr.  Potter.  The  plaintiff  did  not 
own  the  stock,  but  did  pay  the  face  of  the 
note  when  it  received  It,  and  so  the  Jury 
found.  It  would  seem  logically  Inevitable 
that  in  order  to  convict  the  bank  of  the  al- 
leged fraud,  there  must  be  testimony  showing 
that  Bowie  was  acting  as  its  agent  in  making 
the  representations  to  the  defendant  touch- 
ing the  dividends  and  condition  of  the  bank. 
It  is  clear  enough  that  Bowie,  Harwi,  and 
Buell  went  out  to  the  defendant's  farm  and 
in  about  15  minutes  he  was  talked  out  of  a 
note  for  $1,100.  The  answer  charges  the 
three  men  with  making  the  false  representa- 
tions, but  the  jury  acquit  two  of  them  and 
convict  only  Mr.  Bowie.  Buell  was  cashier 
of  the  Russell  Springs  bank,  Harwi  bad  been 
and  wanted  to  be,  and  Bowie  was  its  presi- 
dent. Mr.  Buell  had  been  recommended  for 
cashier  of  the  Russell  Springs  bank  by  Mr. 
Walker,  president  of  the  plaintiff  bank.  ^r. 
Walker  was  well  advised  as  to  the  condition 
of  the  latter  bank  ,and  of  the  complaints  to 
and  the  demands  by  the  bank  commissioner. 
Mr.  Woodford,  the  plalntlfTs  cashier,  was 
kept  posted  by  Mr.  Buell  as  to  the  situation 
at  Russell  Springs,  and  when  the  note  sued 
on  ^^■as  executed,  the  Russell  Springs  bank 
was  technically  insolvent.  On  the  20th  of 
June,  1912,  the  bank  commissioner  wrote  Mr. 
Walker  advising  him  not  to  take  any  action 
without  talking  with  the  commissioner  about 
it,  adding: 

"We  might  get  our  objects  crossed  unless  we 
work  together.  I  would  be  glad  indeed  to  keep 
you  fully  informed,  as  the  case  goes  on." 

On  the  same  day  he  wrote  Harwi  to  cease 
all  further  making  of  loans,  allow  no  further 
overdrafts,  and  honor  no  checks  on  the  bank 
which  would  result  in  overdrafts.  On  the 
24th  of  June  he  wrote  the  directors  of  the 
Russell  Springs  bank,  including  James  Bo- 
wie, ordering  them  to  remove  Mr.  Harwi  as 
cashier,  basing  the  order  on  the  condition  of 
the  bank.  On  June  27th  he  wrote  Mr.  Walk- 
er that  his  assistant  had  succeeded  in  es- 
tablishing Mr.  Buell  as  acting  cashier  "in 
accordance  with  your  wishes  as  expressed  In 
your  letter  Introducing  Mr.  Buell."  On  the 
7th  of  July  Mr.  Buell  wrote  the  bank  com- 
missioner touching  the  condition  In  which  he 
found  things  in  the  bank,  which  letter  was 
on  the  9th  forwarded  to  Mr.  Walker.  From 
Mr.  Woodford's  testimony  we  learn  that 
when  Mr.  Buell  was  sent  out  to  the  Russell 
Springs  bank  it  owed  the  plaintiff  bank  be- 
tween $40,000  and  $50,000 ;  that  some  of  the 
stockholders  were  stockholders  of  the  plain- 


tiff bank,  including  Mr.  Walker,  the  presi- 
dent ;  that  some  of  the  others  who  sold  stock 
at  this  time  were  customers  of  the  plaintiff 
bank,  and  had  purchased  stodi  on  the  recom- 
mendation of  the  president  or  some  officer 
thereof. 

"Q.  And  as  a  matter  of  fact,  you  folks  felt 
some  responsibility  for  them,  didn't  you,  for 
recommending  it?  A.  Not  as  a  bank.  Q.  Not 
as  a  bank?  They  purchased  the  stock  oa  your 
recommendation,  and  you  didn't  feel  responsi- 
ble? A.  Your  question  was  to  me,  upon  recom- 
mendation of  an  officer  of  the  bank.  Q.  What 
officer?  A.  Mr.  Walker.  Q.  Mr.  T.  M.  Walk- 
er? Now,  when  you  received  these  notes,  par- 
ticularly this  note  of  Mr.  Potter's  from  Mr. 
Harwi's  bands,  at  Atchison,  you  knew  that  it 
was  for  the  purchase  of  stock  of  the  Russell 
Springs  State  Bank,  didn't  you?  A.  I  did.  Q. 
lou  knew  the  condition  of  the  Russell  Springs 
State  Bank,  didn't  you?  A.  Pretty  well  Q. 
You  were  acquainted  with  the  conditions  out 
here?    A.  Yes,  sir." 

There  were  emphatic  and  rq[>eated  denials 
of  any  authorization  to  anyone  to  make  the 
representations  complained  of,  and  the  most 
positive  declaration  that  neither  Harwi,  Bo- 
wie, nor  Buell  was  its  agent  to  look  after  his 
Interests.  A  good  deal  is  said  about  the  al- 
leged representation  that  the  stock  sold  to 
Mr.  Potter  belonged  to  Mr.  Walker,  the  pres- 
ident of.  the  plaintiff  bank.  We  find  no  proof 
as  to  whom  the  stock  belonged,  but  the  testi- 
mony of  Mr.  Harwi  would  Indicate  that  It 
was  treasury  stock,  as  he  testified  that  the 
certificate  was  still  attached  to  the  stub  at 
the  time  of  the  trial.  At  any  rate,  the  jury 
confined  the  false  representations  to  the  divi- 
dends and  condition  of  the  bank,  eliminating 
any  question  as  to  the  ownersliip  of  the 
stock. 

The  theory  of  the  defense  is  that  the  At- 
chison people  undertook  to  unload  the  stock 
of  the  Russell  Springs  bank  by  going  out  into 
the  remote  regions  and  selling  It  to  the  well- 
to-do  farmers,  that  part  of  the  scheme  was 
to  have  the  local  man  in  whom  farmers  had 
confidence  go  out  and  Induce  them  to  buy; 
that  by  telling  the  defendants  that  Mr.  Walk- 
er of  the  Atchison  bank  wanted  to  sell  his 
stock  because  it  was  too  far  away  from  him 
the  farmer  would  be  led  to  believe  that  what 
was  good  pr<^erty  for  Mr.  Walker  would  be 
good  for  him.  The  theory  of  the  plaintiff  is 
that  the  stock  selling  project  was  largely  for 
the  purpose  of  reinstating  Harwi  as  cashier. 
Mr.  Harwi  wrote  to  the  bank  commissioner 
September  7,  1912,  Inclosing  a  request  of 
stockholders  that  he  be  reinstated,  saying: 

"You  will  see  that  not  counting  my  mother's 
stock  and  mine,  that  all  the  stock  has  signed  this 
request  except  46  shares,  and  they  would  have 
all  signed  had  they  been  able  to  be  here." 

Another  letter  on  the  same  day  stated  that 
certain  named  stockliolders  had  sold  all  of 
their  stock,  among  them  T.  M.  Walker,  that 
it  was  bought  by  people  whose  names  were 
Inclosed,  Including  W.  A.  Potter,  10  shares. 
On  the  same  day  a  letter  from  the  stodchold- 
ers,  all  requesting  the  reinstatement  of  Har- 
wi was  written  signed  by  13  stockholders  it>- 
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eluding  the  defendant  This  was  but  little 
more  than  two  montbs  after  he  had  bought 
the  stock  and  given  his  note  therefor.  Whllie 
there  ma^  be  some  foundation  for  both  the- 
ories, the  Jury  adopted  the  former. 

[1  ]  It  Is  urged  that  the  defendant,  by  pay- 
ing BO  attention  to  his  Investment  for  two  or 
three  years,  not  even  paying  the  Interest  or 
reqtilring  the  stock  to  be  delivered  to  him  or 
attempting  to  exercise  the  rl^ts  of  a  stock- 
holder, should  be  held  to  have  waived  any 
defense  <m  the  ground  of  failure  of  consid- 
eration, as  he  knew  of  Harwi's  deposal  and 
reinstatement  and  of  the  condition  of  the 
bank  within  a  short  time  after  he  had  bought 
the  stock.  But  waiver  was  not  pleaded ;  and, 
in  any  aspect  of  the  case  It  should  not  be  de- 
cided on  this  point. 

[2]  Complaint  is  made  that  the  findings  are 
tncoDsdstent,  in  that  one  was  to  the  effect 
that  the  bank  authorized  or  permitted  some- 
body to  make  false  representations  to  procure 
the  note  and  another  that  It  did  not  know 
the  circumstances  under  which  the  note  was 
obtained.  It  is  suggested  with  considerable 
force  that  tf  according  to  still  another  find- 
ing the  plaintlfT  authorized  Bowie  to  make 
false  representations,  It  knew  wliat  they 
were.  The  word  "circumstances"  as  used  In 
the  finding  Is  a  very  uncertain  term,  and 
might  Include  the  number  of  men  who  went 
together,'  the  kind  and  amount  of  talking 
done  and  by  whom,  or  various  other  things. 
If,  as  found  by  the  jury,  the  bank  authorized 
some  unnamed  person  to .  secure  the  note  by 
fratid,  and  Bowie  did  so  secure  It,  and  it 
took  and  paid  for  such  note,  it  cannot  make 
much  difference  how  detailed  a  knowledge  It 
had  of  the  clrciJmstances,  for  In  efitect  it 
would  be  receiving  the  fruits  of  its  own 
wrong.  And  It  can  hardly  be  said  that  the 
finding  Is  so  Inconsistent  with  the  others  and 
with  the  general  verdict  as  to  require  re- 
versal. 

[3]  It  is  complained  that  evidence  of  simi- 
lar representations  made  to  othei'  purchasers 
of  stock  alx>ut  the  same  time  were  admitted. 
Assuming  that  the  agency  was  established, 
similar  transactions  on  the  part  of  the  same 
agents  would  be  competent  as  showing  mo- 
tive, but  in  one  of  these  other  instances  Bow- 
ie was  not  present,  and  as  no  one  is  accused 
by  the  jury  of  having  made  any  false  state- 
ments except  Bowie,  it  is  not  perceivable  how 
statements  made  by  others  to  other  purchas- 
ers could  show  any  motive  on  the  part  of. 
Bowie,  and  to  this  extent  the  evidence  was 
erroneously  admitted. 

The  defendant  seems  to  have  paid  no  at- 
tention to  his  Investment  tor  a  long  time, 
and  finally,  when  sued  on  his  note,  defended 
on  the  groond  that  it  was  procured  by  fraud 
and  wh(dly  without  consideration.  While 
the  bank .  was  technically  In  an  tasolvent 
osBdltimi,  it  does  not  necessarily  follow  that 
the  stock  was  of  no  value  whatever,  for  after 


a  time  conditions  were  changed  for  the 
better,  and  doubtless  at  many  times  during 
his  long  ownership  he  could  have  sold  for  a 
fair  consideration. 

Four  days  after  the  note  was  given  Mr. 
Buell  wrote  the  bank  commissioner  that, 
while  the  bank  had  loaned  too  liberally,  he 
believed  the  employ'£s  of  the  bank  bad  done 
no  crooked  work ;  that  the  notes  were  well 
secured.  "The  makers  of  the  notes  have  the 
stuff  and  so  it  is  only  a  question  of  time  until 
everything  will  be  in  good  condition."  This 
letter  was  transmitted  by  the  recipient  to 
Mr.  Walker,  and  Mr.  Woodford  wrote  back 
saying,  among  other  things: 

"Buell  is  a  man  who  forms  his  own  opinions 
regardless  of  his  surroundings  and  we  are  forced 
to  admit  and  glad  to  do  so  that  I^.  Walker 
found  the  conditions  exactly  as  set  forth  by 
Mr.  Buell." 

On  September  7th,  after  the  Buell  letter 
was*  written,  Harwi  wrote  to  the  bank  com- 
missioner, giving  a  list  of  stockholders  who 
had  bought  stock,  including  "W.  A.  Potter,  10 
shares.  Pence,  Kansas." 

[4, 8]  In  the  ninth  .Instruction  the  Jury 
were  told  that: 

If  the  bank  was  iVi  a  failing  condition  on  July 
3,  1912,  "then  no  legal  sale  of  stock  in  said 
bank  could  be  made,  and  the  note  sued  upon 
would  be  without  consideration,  if  nothing  was 
given  for  it  by  the  plaintiff,  or  nothing  other 
than  the  attempted  sale  and  transfer  of  bank 
stock  if  such  stock  could  not  at  the  time  be 
legally  transferred." 

Tbls  means  that  stodc  which  sold  at  110, 
in  a  bank  regarded  so  highly  by  Buell  and 
Woodford  could  constitute  no  consideration 
for  the  note.  The  statute  prohibiting  the 
transfer  of  shares  of  a  falling  bank  (General 
Statutes  of  1915,  {  570)  Is  for  the  protection 
of  creditors,  but  as  between  the  buyer  and 
seller  of  stock  the  transfer  may  be  binding. 

"An  unregistered  transfer  of  stock  would  not 
be  invalid  as  between  vendor  and  vendee. 
♦  •  ♦  "  Bank  v.  Strachan,  80  Kan.  577, 
582,  132  Pac.  200,  46  L.  R.  A.  (N.  S.)  668. 

See,  also,  Gulp  v.  Mulvane,  66  Kan,  143,  71 
Pac.  273;  Bamhouse  v.  Dewey,  83  Kan.  12, 
109  Pac.  1081,  29  L.  R.  A..  (N.  S.)  166;  Tele- 
phone Ck).  V.  Longfellow,  85  Kan.  353,  356, 116 
Pac.  606. 

Other  matters  are  pressed  which,  in  view 
of  the  conclusion  reached,  need  not  be  dis- 
cussed. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  further 
proceedings.    All  the  Justices  concurring. 


TERRT  V.  MILLER  et  al.     (No.  20776.) 
(Supreme  Court  of  Kansas.    April  7,  1917.) 

(BvUahm  hy  the  Court.) 
1.  Infants  <s=»89— Pbocess— Pdbi.ication'  — 

TTTLK  to   I.AND. 

In  an  action  against  nonresident  minors, 
where  the  only  service  obtained  is  by  publica- 
tion, no  judgment  can  be  rendered  by  any  court 
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in  this  Btate  that  win  affect  the  title  of  the  mi- 
nors to  land  situated  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  if  255-272.]  ' 

2.   WttLS  <S=»740(4)— MISTAKEN  C0N8TBUCnOR 

— Reuef. 
Relief  will  not  be  granted  against  a  mistake 
in  the  construction  of  a  will  where  that  relief 
must  be  given  at  the  expense  of  minors,  bene- 
ficiaries under  the  wiH,  who  had  nothing  to  do 
with  the  mistake,  and  whose  interests  cannot  be 
adequately  protected  by  any  judgment  that  the 
courts  of  this  state  can  render. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  1892-1894.] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Edgar  L.  Terry  against  George 
E.  Miller  and  others.  Demurrer  of  guardian 
ad  litem  for  minor  defendants  to  petition 
sustained,  and  plaintiff  appeals.    Affirmed. 

Hackney,  Lafferty  &  Moore,  of  Winfleld, 
for  appellant.  J.  E.  Torrance  and  O.  W.  Tor- 
rance, both  of  Winfleld,  for  appellee.       • 

MARSHALI^,  J.  This  case  comes  to  this 
court  on  an  appeal  from  a  Judgment  sustain- 
ing a  guardian  ad  litem's  demurrer  to  the 
plaintiffs  petition.  The  action  arises  out  of 
the  will  discussed  and.  construed  In  Williams 
V.  Bricker,  83  Kan.  53,  109  Pac.  908,  30  L. 
B.  A.  (N.  S.)  343,  and  in  Bullock  v.  Wilt- 
berger,  92  Kan.  900,  142  Pac.  950. 

The  i)etltion  discloses  the  following:  Le- 
nora  A.,  Helen  F.,  and  Frank  L.  WUtberger 
are  minor  children  of  Frank  L.  WUtberger, 
deceased,  and  are  residents  of  McHenry  coun- 
ty, in.  Stella  and  Dale  E.  WUtberger  are 
minor  children  of  Walter  O.  WUtberger,  de- 
ceased, and  reside  in  De  Kalb  county,  ILL 
Charles  L.  WUtberger  died  in  Cowley  ooun- 
ty,  Kan.,  and  at  the  time  of  his  death  owned 
the  northwest  quarter  of  section  25,  in  town- 
ship 32,  south  of  range  3  east.  He  left  sur- 
viving him  his  widow,  Emorette  A.  WUt- 
berger, and  their  children,  Ella  L.,  Dora  A., 
Frank  L.,  and  Walter  O.  WUtberger.  Charles 
li.  WUtberger  left  a  will,  which  was  duly 
probated  In  Cowley  county.  The  parts  of 
this  will  material  to  the  present  controversy 
are  as  follows: 

"After  the  death  of  my  said  wife,  it  is  my 
will  that  aU  of  my  property,  both  personal  and 
real,  wherever  situated,  being  at  present  in  the 
states  of  Kansas,  Illinois  and  South  Dakota, 
shall  be  divided  equally  among  my  four  chil- 
dren, namely:  Walter  O.  WUtberger,  Ella  A. 
WUtberger,  Frank  L.  Wiltberger  and  Dora  A. 
WUtberger. 

"If  any  of  my  said  children  shaU  die  before 
my  wife,  Emorette  A.  WUtberger,  then  it  is  my 
will,  that  the  share  which  would  go  to  my_  de- 
ceased child  or  children,  if  living,  shall  be  divid- 
ed among  his  or  her  children  in  equal  parts ; 
and  if  any  of  said  children  shall  die  without  is- 
sue, prior  to  the  death  of  my  said  wife,  then  it 
is  my  will  that  his  or  her  share  shall  be  di- 
vided equally  among  my  children  then  living, 
or  if  any  of  tlicm  be  dead,  then,  his  or  her  share, 
equally  among  their  children." 

Ella  I.,  and  Dora  A.  Wiltberger  were  single 
at  the  time  of  the  death  of  Charles  L.  Wilt- 
berger, while  Frank  L.  and  Walter  O.  Wilt- 


berger w«fe  then  married.  February  15, 
1905,  Emorette  A.,  EUa  U,  Doia  A.,  Frank 
Ia,  and  Waiter  O.  WUtberger  executed  and 
deUvered  a  general  warranty  deed,  conveying 
the  northwest  quarter  of  section  25,  in  town- 
ship 32,  soutli  of  range  8  east,  In  Cowley 
county,  to  Oeorge  E.  MUler;  and  on  March 
30,  1905,  Oeorge  E.  Miller  and  hie  wife  ex- 
ecuted and  deUvered  a  general  warranty  deed 
conveying  tliat  real  property  to  the  plaintUT. 
At  the  time  these  deeds  were  executed  and 
deUvered,  aU  the  parties  beUeved  that  under 
the  wUl,  the  WUtbergers,  grantors  in  the 
deed  to  George  E.  Miller,  had  perfect  right 
to,  and  that  their  deed  did,  convey  a  fee- 
simple  title  to  the  real  property.  H.  T. 
Trice,  a  real  estate  agent,  acted  as  the  agent 
for  the  WUtbergers  In  making  the  sale  to 
George  E.  Miller,  who  was  an  employ^  of 
H.  T.  Trice,  and  to  whom  the  deed  was  made 
for  convenience.  $10,400  was  paid  to  the 
WUtbergers  for  the  land.  This  money,  to- 
gether with  other  money  received  from  the 
sale  of  the  other  property  devised  by  the 
wUl,  was  invested  in  land  in  McHenry  coun- 
ty, 111.  The  deed  conveying  the  Illinois  land 
to  the  WUtbergers  contained  the  following 
provisions: 

"It  is  expressly  understood  and  agreed  that 
the  respective  interests  which  the  several  gran- 
tees above  mentioned  shall  take  hereunder  is  as 
follows:  Emorette  A.  Wiltberger  is  to  have  a 
life  estate  so  long  as  she  may  live  and  during 
her  lifetime  is  to  have  control  and  enjoy  the 
possession,  income,  rents,  profits  and  all  emolu- 
ments of  said  real  estate  so  long  as  she  may  live 
and  the  said  Waltfer  O.  WUtberger,  Ella  li. 
Wiltberger,  Frank  L.  Wiltberger  and  Dora  A. 
WUtberger  shall  have  the  remaining  fee  title  in 
and  to  said  real  estate,  subject  only  to  the  life 
estate  of  their  mother,  Emorette  A.  Wiltberger, 
their  respective  interests  heing  equal,  each  of 
them  takmg  the  undivided  one-fourth  interest  in 
said  remaining  fee  title ;  but  in  the  case  of  the 
death  of  any  of  said  four  last-named  grantees 
before  the  death  of  their  mother,  Emorette  A. 
Wiltberger,  without  leaving  living  issue,  then  his 
or  her  share  sbaU  be  divided  equaUy  among  ths- 
remaining  last-named  grantees. 

After  the  Illinois  land  had  been  purchased,. 
Prank  L.  and  Walter  O  Wiltberger  died,  leav- 
ing their  wives  and  the  minor  children  above- 
named.  In  September,  1915,  Emorette  A., 
Ella  L.,  and  Dora  A.  Wiltberger  commenced 
a  suit  in  equity  in  the  circuit  court  of  Mc- 
Henry county.  111.,  to  determine  the  Interest 
of  the  widows  of  Frank  L.  and  Walter  O. 
Wiltberger,  and  of  their  minor  heirs,  in  the 
Illinois  land,  and  to  compel  the  minor  heirs 
to  elect  whether  they  would  take  the  IlHnois 
land  conveyed  by  the  deed  or  the  Kansas 
land  devised  by  the  wUl.  That  suit  Is  stlU 
pending  and  undetermined.  The  estate  of 
Walter  O.  WUtberger  is  In  process  of  ad- 
ministration in  De  Kalb  county.  III. 

The  plaintiff  asked  equitable  reUef.  To 
the  petition  the  guardian  ad  litem  for  the 
minor  defendants  filed  a  demurrer,  whidi  was 
sustained  by  the  court.  Service  was  made  on 
the  minors  by  publication. 
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[1]  1.  The  first  question  for  consideration 
Is  the  ertent  of  the  jurisdiction  of  the  district 
'court  of  this  state  over  the  minor  defend- 
ants.- The  land  conveyed  to  the  plaintiff  Is 
situated  In  this  state,  and  over  that  land  and 
over  the  title  of  the  minor  defendants  thereto 
tbe  trial  court  had  Jnrlsdlction ;  but  it  had 
no  jnrlsdlction  of  the  persons  of  the  minor 
defendants,  and  could  not  render  any  jndg- 
ment  that  could  be  carried  Into  execution 
only  by  exercising  authority  over  their  i)er- 
sons.  The  Jurisdiction  of  the  trial  court  was 
limited  to  the  control  of  the  title  to  the  Kan- 
sas land.  That  court  could  not  render  any 
Judgment  or  order  which  directly  or  Indirect- 
ly affected  the  title  of  the  minor  defendants 
to  the  Illinois  land,  because  such  a  judgment 
could  be  carried  Into  execution  only  by  ex- 
ercising iwwer  or  authority  over  the  persons 
of  the  minors.  lies  v.  Elledge,  18  Kan.  96; 
<3ordon  v.  Munn,  87  Kan.  624,  125  Pac.  1, 
Ann.  Cas.  1916A,  783.  This  power  or  author- 
ity cannot  be  exercised  on  service  by  publica- 
tion. There  must  be  personal  service  on  the 
minors.  The  guardian  ad  litem  had  no  au- 
thority to  give  the  trial  court  Jurisdiction 
over  the  persons  of  his  wards  by  entering  a 
general  appearance  for  them.  Jurisdiction 
over  the  interest  owned  by  the  minors  in  the 
land  in  this  state  was  obtained  by  publica- 
tion, and  the  authority  of  the  court  was  not 
extended  by  anything  the  guardian  ad  litem 
did. 

[2]  2.  Does  the  petition  state  a  cause  of 
action  against  the  minor  defendants — such 
a  cause  of  action  as  will  Justify  the  courts 
•of  this  state  in  rendering  any  Judgment  that 
affects  the  minors'  title  to  the  Kansas  land? 
They  were  not  In  any  way  responsible  for  the 
mistake  of  the  adult  Wlltbergers  or  of  Miller 
or  the  plaintiff.  The  parties  to  the  convey- 
ances of  the  Kansas  land,  together  with  their 
attorneys,  misconstrued  the  will.  They  made 
a  mistake.  If  they  were  the  parties,  and  the 
only  parties  to  this  action,  the  court  would  be 
warranted  in  granting,  and  probably  should 
grant,  such  relief  as  would  protect  the  plain- 
tiff; but  the  courts  should  not  grant  relief 
to  the  plaintiff  where  that  relief  will  deprive 
the  minor  defendants  of  the  property  devised 
io  them  by  their  grandfather. 

Tbe  courts  of  this  state  cannot  compel  the 
minor  defendants  to  elect  between  tbe  Kan- 
sas land  and  tbe  Illinois  land.  There  Is  no 
power  In  this  state,  after  depriving  the  mi- 
nors of  their  title  to  the  Kansas  land,  tliat 
can  protect  them  in  their  title  to  the  Illinois 
land.  Relief  cannot  be  granted  the  plaintiff 
without  arbitrarily  depriving  the  minor  de- 
fendants of  their  Interest  in  the  Kansas 
land.  This  should  not  be  done.  The  plaintiff 
Is  compelled  to  resort  to  his  action  against 
tbe  grantors  In  the  deeds,  or  to  seek  a  rem- 
edy in  a  court  that  has  Jurisdiction  of  the 
persons  of  .the  minor  defendants.    The  peti- 


tion did  not  state  a  cause  of  action  against 
the  minor  defendants. 

The  Judgment  is  affirmed.    All  the  Justices 
coucnrring. 


COOPER  V.  COOPER.    (No.  21033.) 
(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Syllahus  hv  the  Court.) 
Husband  and  Wife  <S=»298(3)  —  Sepabatk 
Maintenance— Excessive  Allowance. 
An  allowance  of  separate  maintenance  to  a 
wife,  who  is  living  apart  from  her  husband,  is 
held  to  be  excessive  and  unwarranted  under  an 
antenuptial  agreement  adjudged  to  be  valid  and 
binding  upon  the  parties. 

W'Ed.  Mote.— For  other  cases,  see  Eusband  and 
lie.  Cent  Dig.  {  1003.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Cora  T.  Cooper  against  John  O. 
Ck>oper,  her  husband,  for  separate  mainte- 
nance. Judgment  for  plaintiff  for  $2,500,  and 
that  defendant  pay  $16  per  month  during 
marriage  relation.  Motion  for  new  trial  de- 
nied, and  defendant  appeals.  Award  for  fu- 
ture maintenance  affirmed,  judgment  allowing 
plalutlff  $2,500  reversed,  and  canse  remanded. 

Crane,  Hayden  4  Uelzer,  of  Topeka,  for 
appellant  J.  S.  Bnsmlnger,  of  Topeka,  for 
appellee. 

JOHNSTON,  O.  J.  Cora  T.  Cooper 
brought  this  action  for  separate  maintenance 
against  her  husband,  John  6.  Cooper,  and  re- 
covered Judgment  decreeing  that  the  defend- 
ant pay  to  her  the  sum  of  $2,600  .within  60 
days  for  her  separate  maintenance  and  sup- 
port, and  also  payments  of  $15  per  month 
duri^  the  existence  of  the  marriage  rela- 
tion. Judgment  was  rendered  July  21,  1916, 
and  on  July  26th  defendant  flled  a  motion -for 
a  new  trial,  which  was  denied,  and  be  ap- 
peals. 

Prior  to  their  marriage  the  plaintiff  and 
the  defendant  entered  into  an  antenuptial 
agreement  which,  among  other  things,  pro- 
vided that.  In  the  event  plaintiff  should  out- 
live the  defendant,  she  should  have  as  her 
separate  property  a  half  interest  In  two  dty 
lots,  and  she  expressly  waived  all  claim  to 
any  Interest  In  his  other  property.  There 
were  also  provisions  as  to  support  and  main- 
tenance while  she  should  live  with  him  as 
his  wife.  In  a  divorce  proceeding  in  1911  be- 
tween these  parties,  wherein  neither  was 
awarded  a  decree,  the  antenuptial  contract 
in  question  was  passed  upon  by  the  court, 
who  found  it  to  be  valid,  fairly  entered  into, 
and  binding  upon  the  parties. 

It  Is  contended  that  the  Judgment  award- 
ing to  the  plaintiff  the  lump  sum  of  $2,500  is 
an  unjust  allowance  and  a  direct  violation  of 
the  antenuptial  agreement,  which  the  dis- 
trict court  has  held  to  be  valid  and  binding. 
As  no  motion  for  a  new  trial  was  made  In 
due  time,  it  follows  that  only  questions  ap- 
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parent  on  the  face  of  the  record  are  open 
for  consideration. 

The  antenuptial  contract  provided  that  the 
defendant  should  provide  plaintiff  with  a 
comfortable  home  and  maintenance  in  keep- 
ing with  his  pecuniary  circumstances  so  long 
as  she  should  live  with  him  as  his  wife,  and 
she  in  turn  was  to  perform  the  duties  or- 
dinarily incumbent  upon  a  wife.  At  his 
death,  as  ,we  have  seen,  she  was  to  have  cer- 
tain specific  property,  and  was  not  to  claim 
or  have  any  other  property  rights  or  benefits. 
In  the  earlier  litigation  between  these  par- 
ties it  was  shown  that  they  lived  together  for 
a  little  over  a  year,  during  which  time  a 
child  was  born  to  them,  and  shortly  after- 
wards there  were  disagreements,  followed  by 
separation.  The  court  held  that  the  paities 
were  in  equal  wrong,  and  that  the  conduct 
complained  of  by  each  against  the  other  did 
not  constitute  either  gross  neglect  of  duty  or 
extreme  cruelty,  and  hence  a  divorce  was  re- 
fused. The  provisions  of  the  marriage  con- 
tract were  examined  and  adjudged  to  be  val- 
id, property  was  placed  in  the  hands  of  a 
trustee  for  the  care  of  their  child,  the  hus- 
band was  required  to  pay  the  fee  of  his  wife's 
attorney,  and  Jurisdiction  was  reserved  by 
the  court  to  require  the  husband  to  contrib- 
ute to  his  wife's  support  in  case  they  should 
not  be  able  to  live  together. 

That  Judgment  was  rendered  In  1811,  five 
years  before  the  commencement  of  this  ac- 
tion ;  and  while  the  defendant  has  furnished 
plaintiff  a  comfortable  house  in  which  to  live, 
it  appears  that  he  has  not  furnished  her  suit- 
able support  during  this  period.  Ordinarily 
a  wife  is  entitled  to  reasonable  support  so 
long  as  the  marriage  status  continues.  Un- 
der the  marriage  contract,  plaintiff  Is  not 
enMtled  to  support  if  she  neglects  to  perform 
her  wifely  duties,  or  refuses  to  live  with  the 
defendant  as  his  wife.  Although  she  is  not 
living  with  him,  it  must  be  assumed  in  this 
case,  as  the  record  stands,  that  the  separa- 
tion is  due  to  the  fault  of  the  defendant.  Of 
course,  he  cannot  escape  responsibility  for 
her  support,  If  her  failure  to  live  with  him 
and  perform  the  conditions  of  the  contract 
was  caused  by  Ids  wrong'.  On  the  other  hand, 
if  the  failure  to  live  with  lilm  is  the  result  of 
her  .wrong,  she  would  not,  under  the  terms 
of  the  contract,  be  entitled  to  support.  In 
providing  for  support,  allowances  should  be 
made  in  the  form  of  periodical  payments, 
so  that  they  may  be  varied  as  conditions 
may  change.  Allowances  for  support,  which 
should  have  been,  but  were  not,  furnished  by 
defendant,  may  be  made  in  gross;  but  they 
cannot  be  allowed,  except  on  proof  of  actual 
expenditures  that  were  reasonably  necessary 
and  appropriate  for  the  maintenance  of  the 
plaintiff.  Cheever  v.  Kelly,  96  Kan.  269,  160 
Pac.  529.  Periodical  allowances  for  the  fu- 
ture were  made  by  the  trial  court;  that  is, 
that  def«idant  should  pay  her  $15  per  month 


in  addition  to  the  home  furnished,  which 
must  be  deemed  to  be  a  reasonable  provision. 

The  award  of  the  gross  emu  of  $2,600  for 
the  five  yearn  that  intervened  between  the 
rendition  of  the  first  Judgment  and  the  one 
in  which  this  allowance  was  made  is  exces- 
sive, and  .wholly  Inconsistent  with  the  allow- 
ance made  for  the  future.  She  was  awarded 
at  the  rate  of  $180  a  year  for  the  future,  but 
was  given  $500  per  year  for  the  time  that  is 
past.  That  award  is  deemed  to  be  unwar- 
ranted, under  the  antenuptial  contract  and 
imder  any  view  of  the  case,  and  it  is  there- 
fore determined  as  a  matter  of  law  that  error 
was  committed  in  awarding  her  a  Judgment 
in  the  lump  sum  of  $2,500. 

The  award  for  future  maintenance  Is  af- 
firmed, but  the  Judgment  allowing  plaintiff 
$2,500  is  reversed,  and  the  cause  remanded 
for  further  proceedings.  All  the  Justices  con- 
curring. 


BRUNSWIG  V.  FARMERS'  GRAIN,  FUEL 
&  LIVE  STOCK  CO.    (No.  20864.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Syllalu*  by  the  Court.) 

1.  Sales  ©=>89—Contbact— Modification. 

Three  contracts  having  been  made  for  the 
shipment  of  wheat  from  AlJen  to  Galveston,  the 
seller  wrote  to  the  buyer  saying:  "'Your  favor 
of  the  28tli  at  hand.  We  regret  that  you  will 
require  us  to  load  capacity  cars  on  all  grain 
sold.  We  will  load  them  that  way.  We  are 
ready  to  load  oat  the  first  car  for  July  shipment. 
Please  give  us  billing  to-morrow.  The  Santa 
F6  refuses  to  accept  Galveston  shipments. 
Please  state  what  you  want  us  to  do  with  the 
wheat.  What  are  you  going  to  do  about  it?" 
On  the  next  day  the  buyer  wired  the  seller: 
"Bill  wheat  to  Ft.  Worth,  Texas."  Beld  that, 
in  the  absence  of  extraneous  evidence  indicating 
a  different  intention,  the  telegram  is  to  be  in- 
terpreted as  authorizing  a  shipment  to  Ft. 
W^orth  of  all  the  wheat  contracted  for,  and  as 
effecting  a  modification  of  the  contracts  to  that 
extent. 

[Eil.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  JS  251,  252,  259.] 

2.  Sales  €=9220— Modification  of  Contbact 
—Rights  of  Assignee. 

One  to  whom  the  contracts  were  assigned 
after  such  modification,  regardless  of  his  knowl- 
edge thereof,  could  assert  no  rights  against  the 
seller  under  the  original  contracts,  except  as  so 
modified. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  606.] 

3.  Sales  $=>220— Modification  of  Contkact 
— Action  by  Assignee. 

Where  such  assignee  refused  to  accept  and 
pay  for  a  car  of  wheat  shipped  under  the  first 
contract,  giving  as  a  reason  that  the  shipment 
had  not  been  made  to  Galveston,  and  showed 
by  his  conduct  that  he  would  not  receive  ship- 
ments made  to  Ft.  Worth,  in  an  action  brought 
against  the  seller  for  damages  resulting  from  a 
failure  to  deliver  wheat  at  Galveston,  it  is  held 
that  a  judgment  for  the  defendant  was  justified 
irrespective  of  other  questions  presented. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  606.] 
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Appeal  from  District  Conrt,  Rice  County. 

Action  by  A.  J.  Brunswig  against  the  Farm- 
ers' Grain,  Fuel  &  Live  Stock  C!ompany. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Falrcblld  &  Lewis,  of  Hutchinson,  and 
(ieorge  W.  Groves,  of  St  Joseph,  Mo.,  for 
appellant.  Jones  &  Jones,  of  Lyon,  for  appel- 
Iee< 

MASON.  J,  A.  J.  Brunswig,  doing  busi- 
ness as  the  A.  J.  Brunswig  Grain  Company, 
of  St.  Joseph,  sued  the  Farmers'  Grain,  Fuel 
4  Live  Stock  Company,  of  Alden,  for  failure 
to  deliver  two  shipments  of  wheat  according 
to  the  terms  of  two  contracts  made  with  the 
Smith-Mann  Grain  Company,  of  Kansas  City, 
and  by  It  assigned  to  the  plaintiff.  An  appeal 
Is  taken  from  a  Judgment  rendered  upon  a 
verdict  for  the  defendant. 

The  evidence  was  mainly  In  the  form  of 
documents,  qihd  there  Is  Utle  or  no  room  for 
dispute  as  to  the  material  facts.  The  defend- 
ant, as  seller,  and  the  Smith-Mann  Grain 
Company,  of  Kansas  City,  as  buyer,  contract- 
«m1  by  the  execution  of  three  separate  instru- 
ments, two  being  dated  July  11,  and  the  third 
July  14, 1914,  for  the  delivery  of  four  cars  of 
wheat  at  Galveston.  The  first  writing  called 
for  one  car  at  82%,  to  be  delivered  In  July; 
the  second  for  two  cars  at  82,  in  August;  and 
the  third  for  one  car  at  80%,  In  20  days  (from 
July  14tb).  On  July  30th  the  defendant  noti- 
fied the  Smith-Mann  Company,  that  It  was 
ready  to  load  out  the  first  car,  stating  that 
the  Santa  F6  refused  to  accept  Galveston 
.vhlpmeqts,  and  asking  what  to  do  about  it 
The  Smith-Mann  Company  on  the  next  day 
wired:  "Bill  wheat  to  Ft  Worth,  Texas." 
The  defendant  at  once  shipped  a  carload  to 
Ft.  Worth,  under  the  first  contract  and  made 
a  draft  upon  the  Smith-Mann  Company  for 
the  price,  with  the  bill  of  lading  attached. 
The  draft  was  not  paid,  the  buyer  apparently 
having  become  flnanclally  embarrassed.  On 
August  1st  the  Smith-Mann  Company  assign- 
ed the  three  contracts  to  the  plaintiff,  and 
notified  the  defendant  to  that  effect.  At  the 
request  of  the  Smith-Mann  Company  the  de- 
fendant had  the  draft  presented  to  the  plain- 
tiff, who  refused  to  pay  it,  because  of  the 
wheat  having  been  shipped  to  Ft  Worth  In- 
i-rtead  of  to  Galveston.  Before  the  defendant 
knew  of  the  final  refusal  of  the  plaintiff  to 
pay  for  the  car  of  wheat  It  had  shipped  to 
►t.  Worth,  it  wrote  to  him  (on  August  5th), 
stating  the  details  with  regard  to  the  wheat 
it  had  contracted  to  the  Smith-Mann  Com- 
pany, and  asking  him  to  give  It  the  bill- 
ing on  the  80%  cent  car  as  soon  as  possible, 
adding  that  it  would  hold  the  other  two  cars 
for  shipment  later  In  the  month.  On  August 
10th  the  defendant  wrote  to  the  plaintiff.  In 
effect  notifying  him  that  by  reason  of  the 
nonpayment  of  the  draft  it  had  canceled  the 
<-ontracts.  On  August  11th  the  plaintiff 
wired  and  wrote  to  the  defendant,  asking 


that  the  wh^at  be  shipped  to  St.  Joseph.  The 
defendant  In  a  letter  of  August  13th,  denied 
all  liability,  and  refused  to  reopen  the  mat- 
ter. 

The  court  submitted  to  the  jury  the  qiues- 
tlon  whether  the  telegram  from  the  Smith- 
Mann  Company  to  the  defendant,  reading, 
"BUI  wheat  to  Ft  Worth,  Texas,"  referred 
to  all  the  wheat  covered  by  the  three  con- 
tracts, or  only  to  that  part  of  it  covered  by 
the  first  contract  which  was  then  ready  for 
shipment  Instructions  were  given  to  the 
effect  that  If  the  telegram  referred  to  all  the 
wheat,  the  defendant  was  justified  by  the 
plaintiff's  conduct  In  refusing  to  make  fur- 
ther shipments,  but  that  if  It  referred  only 
to  the  wheat  covered  by  the  fli'st  contract, 
the  defendant  was  liable  to  the  plaintiff  for 
such  refusal.  The  Jury  obviously  decided 
that  the  telegram  referred  to  all  the  wheat 

11]  1.  The  plaintiff  contends  that  as  all  the 
competent  evidence  concerning  the  meaning 
of  the  telegram  was  In  the  form  of  unchal- 
lenged documents,  its  effect  was  a  question 
of  law,  and  that  the  court  should  have  de- 
cided that  it  related  only  to  the  shipment 
under  the  first  contract  The  error,  if  any, 
in  submitting  to  the  Jury  the  question  of  the 
^ect  of  the  telegram,  was  not  material  If. 
they  gave  It  the  proper  construction.  Hull 
V.  Manufacturing  Co.,  92  Kan.  538,  141  Pac. 
592.  And  this  court  Is  of  the  opinion  that 
such  was  the  case.  The  letter  to  which  the 
telegram  was  a  reply  was  written  July  30, 
and  read  as  follows: 

"Your  favor  of  the  28th  at  hand.  We  regret 
that  you  will  require  us  to  load  capacity  cars 
on  all  grain  sold.  We  will  load  them  that  way. 
We  are  ready  to  load  out  the  first  car  for  July 
shipment  Please  give  us  biUing  to-morrow. 
The  Santa  F6  refuses  to  accept  Galveston  ship- 
ments. Please  state  what  you  want  us  to  do 
with  the  wheat  What  are  you  going  to  do 
about  it?" 

The  telegram  reading,  "Bill  wheat  to  Ft 
Worth,  Texas,"  was  sent  the  next  day.  The 
sentence  "Please  give  us  billing  to-morrow" 
may  be  regarded  as  having  special  reference 
to  the  car  that  was  ready  for  shipment,  as  to 
which  It  was  necessary  that  direction  should 
be  given  at  once  to  avoid  delay.  But  the 
letter  obviously  refers  to  more  than  the  one 
slilpment,  where  it  discusses  the  matter  of 
the  kind  of  cars  to  be  used,  and  the  inference 
is  reasonable  that  the  writer  had  in  mind 
the  later  shipments  as  well  as  the  earlier 
one  when  he  wrote: 

"The  Santa  F€  refuses  to  accept  Galveston 
shipments.  Please  state  what  you  want  us  to 
do  with  the  wheat  What  are  you  going  to  do 
about  It?" 

He  had  already  asked  that  he  be  given 
specific  Instructions  on  the  next  day  as  to 
the  car  that  was  ready.  There  was  no  occa- 
sion to  say  more  to  elicit  information  con- 
cerning that  particular  shipment  When  he 
added: 

"Please  state  what  you  want  us  to  do  with  tlie 
wheat     What  are  you  going  to  do  about  it?" 
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— the  company  addressed  ■was  fairly  advised 
that  he  was  Inquiring  with  regard  to  all  the 
wheat  the  defendant  had  contracted  for  Gal- 
veston delivery.  The  inquiry  was  natural, 
because,  while  the  need  of  Immediate  infor- 
mation may  have  been  cMiflned  to  the  one 
car,  the  defendant  was  authorized  to  ship 
all  the  remaining  wheat  within  2  da3^,  and 
was  required  to  ship  a  part  of  it  within  4 
days.  We  conclude  that,  when  the  Smith- 
Mann  Company  in  answer  to  this  letter  or- 
dered the  "wheat"  to  be  bUled  to  Ft  "Worth, 
making  no  distinction  between  that  covered 
by  the  first  contract  and  the  rest  of  It,  and 
giving  no  other  Instructions  concerning  the 
matter  Inquired  about,  in  the  absence  of  any 
extraneous  evidence  indicating  a  different  in- 
terpretation, it  must  be  held  to  have  author- 
ized a  shipment  to  Ft.  Worth  under  all  of 
the  contracts,  and  thereby  effected  a  modifi- 
cation of  them  to  that  extent. 

In  a  letter  already  referred  to,  writtwi  to 
the  plaintiff  on  August  6th,  the  defendant 
said: 

"Please  give  us  billing  on  the  80  and  7/8 
cent  car  as  soon  as  possible  and  then  we  will 
bold  the  two  cars  for  Aug.  shipment  until  later 
in  the  month." 

But  the  request  for  instructions  as  to  the 
billing  did  not  imply  that  the  plaintiff  could 
require  delivery  at  Galveston,  or  any  point 
other  than  Ft.  Worth. 

[2]  2.  The  contracts  were  not  negotiable 
instruments,  and  the  plaintiff  could  not,  by 
assignment,  acquire  any  greater  rights  than 
were  held  by  the  Smith-Mann  Company.  5 
EJnc.  L.,  &  P.  940.  "An  assignment  of  a  con- 
tract, after  the  same  has  been  modified  by 
the  parties  thereto,  is  an  assignment  of  the 
contract  as  modified,  and  not  of  the  original 
contract."    B  0.  J.  94T. 

[3]  3.  A  number  of  other  questions  have 
been  argued,  but  need  not  be  discussed  or 
decided,  as  the  interpretation  placed  upon 
the  letter  and  telegram  referred  to  is  fatal 
to  a  recovery  by  the  plaintiff,  and  therefore 
requires  an  affirmance  of  the  judgment. 
While  his  correspondence  with  the  defendant 
had  relation  specifically  to  the  car  of  wheat 
which  was  actually  shipped,  his  attitude  was 
and  continues  to  be  that  he  was  under  no  ob- 
ligation to  recognize,  and  would  not  rec- 
ognize, a  shipment  to  Ft.  Worth.  His  de- 
mand is  based  solely  upon  the  nondelivery 
of  tbe  wheat  at  Galveston.  His  offer  to  re- 
ceive at  St.  Joseph  the  wheat  covered  by 
the  two  later  orders  was  made  after  the 
defendant  had  notified  him  of  its  cancellation 
of  the  contract,  and  la  any  event  It  was  not 
under  a  legal  obligation  to  conform  to  his 
directions  in  this  regard.  In  accepting  an  as- 
signment of  the  three  contracts  the  plaintiff 
assumed  their  obligations,  as  well  as  became 
entitled  to  their  benefits.  5  C.  J.  947.  The 
rule  with  regard  to  distinct  and  Independent 
contracts  between  the  same  persons  Is  that 


the  breach  of  one  of  them  does  not  permit 
the  party  aggrieved  to  refuse  to  perform 
another.  Willlston  (m  Sales,  |  467,  p.  806. 
But  by  the  weight  of  authority  a  wrongful 
refusal  to  pay  for  one  of  several  Installmenta 
of  merchandise  covered  by  one  contract  Jus- 
tifies the  seller  in  refusing  to  make  farther 
deliveries.  9  Cyc.  649;  35  Cyc.  133;  WllUs- 
ton  on  Sales,  f  467,  p.  810;  Lumber  Co.  v. 
Lumber  Co.,  86  Kan.  131, 119  Pac  321. 

The  effect  of  such  a  breach  does  not  de- 
pend upon  how  many  contracts  have  been  en- 
tered into,  but  upon  the  relation  they  bear 
to  each  other.  Althouj^  two  separate  con- 
tracts of  sale  are  made,  if  the  buyer  elects 
to  connect  them,  as  by  refusing  payment  on 
one,  in  order  to  aid  in  effecting  a  settlement 
of  the  other,  his  refusal  becomes  a  just 
ground  for  the  seller  to  decline  further  per^ 
formance.  Lumber  Co.  v.  Lumber  Co.,  supra. 
Here  the  three  original  contracts  were  modi- 
fied by  the  same  correspoudencey  and  assign- 
ed to  the  plaintiff  by  a  single  Instrument 
The  plaintiff  refused  to  accept  the  wheat  on 
the  first  contract  for  a  reason  that  applied 
with  equal  force  to  the  other  two.  In  that 
situation  his  conduct  would  seem  to  have 
relieved  the  defendant  from  further  obliga- 
tion. But  that  need  not  be  determined  be- 
cause, as  stated,  this  is  not  an  action  for  the 
failure  to  deliver  wheat  at  Ft.  Worth. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


LOGAN-MOORE  LUMBER  CO.  v.  BOWER- 
SOCK  et  al.     (No.  20780.) 

(Supreme  Court  of  Kansas.    April  7, 1917.) 

(Syllaiut  ty  the  Court.) 

1.  Mechanics'  Liens  «=>236— Release— Con- 
stbuction. 

A  recital  in  a  writing  purporting  to  release 
a  mechanic's  hen,  that  the  'owner'  has  paid 
for  the  construction  of  the  house  involved,  is 
held  to  refer  to  payments  made  by  the  person 
in  possession  under  a  contract  entitling  him  to 
a  deed  upon  the  completion  of  the  parchase 
price,  and  not  to  the  holder  of  the  legal  title. 

[Ed.  Note. — For  other  cases,  see  'Mechanics' 
Liens,  Cent  Dig.  f  419.] 

2.  Mechanics'  Liens  <8=»217,  281(1)— Waiv- 
EB— Parties— Evidence. 

A  waiver  of  a  mechanic's  Hen,  expressed  to 
be  made  in  favor  of  any  mortgagee  of  the  prop- 
erty, inujres  to  the  benefit  of  one  who  had  lent 
money  to  the  purchaser  of  the  property  under 
an  arrangement  that  the  original  owner  should 
hold  the  title  as  security  both  for  the  balance 
due  on  the  purchase  price  and  the  amount  of 
such  loan.  And  held,  that  the  pleadings  and 
evidence  justified  a  finding  that  such  an  ar- 
rangement had  been  made  m  this  case. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §i  403.  565-567.] 

3.  Mechanics'   Ldcnb   @=>20&— Waived— Br- 

FECT. 

Such  a  waiver  is  held  to  preclude  the  signer 
from  asserting  a  lien  except  m  subordination  to 
that  of  the  mortgagee. 

[Ed.  Note.— For  other  cases^  see  Mechanics' 
liens.  Cent   Dig.  }  382.] 
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4.  MORTQAOKS  «=»151(3)— Pbiowtibs— Ml- 
chanic'b  Lien. 
Where  the  owner  of  property  on  which 
there  is  a  mortgage  begins  the  construction  of 
8  house  thereon,  but  before  its  completion  aban- 
dons the  work  and  disappears,  the  mortgagee 
■virho  takes  possession  and  completes  the  building 
according  to  the  original  {^ans  is  Keld  to  have 
a.  lien  for  the  amount  so  expended  superior  to  a 
mechanic's  lien  foi^  material  sold  to  and  used  by 
the  owner,  where  the  value  of  the  property  at 
the  time  work  was  abandoned,  inclucling  the 
improvements,  was  less  than  the  amount  of  the 
mortgage.  '.. 

[Ed.  Not&— For  other  cases,  see  Mortgagea, 
Cent.  Dig.  U  332-336.] 

6.  Mortgages  <&=>151(3)  —  Pmobixies  —  Me- 
chanic's Lien— Amount. 
The  lien  of  the  mortgagee  cannot  be  increas- 
ed, as  against  such  Uenholder,  by  the  cost  of  ipi- 
provements  made  by  him,  which  were  not  con- 
templated in  the  original  plan. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  332-336.) 
6.  Case  Doubted  and  Distinguished. 

The  rule  announced  in  McCrie  v.  Lumber 
Co.,  7  Kan.  App.  39.  61  Pac.  966,  that  a  me- 
chanic's lien  has  priority  over  a  pre-existing 
mortgage,  so  far  as  relates  to  the  structure  erect- 
ed, apart  from  the  land,  is  doubted,  and  held 
in  any  event  not  to  be  applicable  to  the  pres- 
ent case. 

Appeal  from  District  Court,  Douglas 
County. 

Action  by  the  Logan-Moore  Lumber  Com- 
pany against  M.  G.  Bowe'rsock  and  others. 
From  a  judgment  determining  the  priority  of 
liens  and  making  plaintiff's  Hen  subordinate 
to  a  mortgagee's  lien,  plaintiff  appeals.  Modi- 
fied and  affirmed. 

John  J.  Riling  and  Edward  T.  BUlng,  both 
of  Lawrence,  for  appellant.  M.  A.  Grorrlll 
and  H.  H.  Asher,  both  of  Lawrence,  for  ap- 
pellees. 

MASON,  J.  This  action  InTolves  the  priori- 
ty of  liens  upon  two  dty  lots,  described  as  lots 
7  and  8  In  block  9  in  an  addition  to  Law- 
rence. The  claim  of  the  plaintiff,  the  Logan- 
Moore  Lumber  Company,  to  a  mechanic's  lien, 
was  sustained,  but  it  was  made  subordinate 
to  a  Uen  given  to  J.  D.  Bowersock  for  a  loan 
made  to  Louis  C.  Brown  to  enable  him  to 
Improve  the  property  by  building  two  bouses 
upon  It,  and  for  the  expenses  of  completing 
the  buildings  after  Brown  had  abandoned  the 
work.  The  plaintiff  appeals  from  the  judg- 
ment upon  the  ground  that  it  was  entitled  to 
a  prior  lien.  The  facts  are  the  same  with 
respect  to  each  of  the  lots,  except  as  to  the 
amounts,  and  for  simplicity  of  statement  the 
matter  will  for  the  present  be  treated  as 
though  but  one  of  them  (lot  7)  were  Involved. 
The  facts  as  found  by  the  trial  court  are 
challenged  In  bat  two  particulars,  which  will 
be  mentioned  later. 

The  lot  originally  belonged  to  Bowersock's 
wife,  who  contracted  to  sell  It  to  Brown  for 
$600.  At  the  same  time,  and  as  a  part  of  the 
same  transaction.  It  was  arranged  that  Bow- 
ersock  was  to  make  a  loan  to  Brown  of  $2,- 


000,  tor  which  the  lot  was  to  be  secntlty,  and 
which  was  to  be  used  in  erecting  a  house 
thereon.  Brown  paid  $300  down,  and  on 
May  17,  1915,  Mrs.  Bowersock  executed  to 
him  a  contract  by  which  she  acknowledged 
this  payment  and  agreed  to  deed  him  the  lot 
upon  his  paying  $2300  additional— $300  In 
90  days,  $560  In  one  year,  and  $1,500  in  two 
years ;  the  $300  being  for  the  balance  of  the 
agreed  purchase  price,  and  the  remaining  $2,- 
000  representing  the  money  to  be  lent  to 
Brown,  the  legal  title  being  thus  retained  by 
her  as  security  for  the  repayment  of  the  loan 
to  her  husband,  as  weU  as  for  the  payment  to 
herself  of  the  balance  of  the  purchase  price. 
It  was  agreed  that  the  money  constituting 
the  loan  was  to  be  turned  over  by  Bowersock 
in  Installments  as  the  work  upon  the  building 
progressed  (the  first  one.  for  example,  of 
$600,  to  be  made  upon  the  completion  of  the 
foundation),  and  Brown  was  reauired  to  show 
In  each  Instance  that  all  liens  for  labor  and 
material  had  been  waived  before  he  was  en- 
titled to  receive  the  money.  Brown  entered 
upon  the  construction  of  the  building,  and 
Bowersock  at  different  times  made  payments 
to  him  amounting  in  the  aggregate  to  $1,600. 
These  payments  were  made  by  Bowersock 
upon  the  faith  of  documents  shown  him  by 
Brown,  which  were  signed  by  laborers  and 
materialmen,  Including  the  plaintiff,  releasing 
their  right  of  lien  in  favor  of  any  one  making 
a  loan  on  the  property,  and  agreeing  that 
such  a  mortgage  should  have  priority  over 
any  claim  on  their  part;  a  statement  was 
added  (which  was  In  fact  untrue)  that  the 
owner  had  paid  up  in  full  to  that  time  for 
the  construction  of  the  house.  At  this  stage 
of  affairs,  on  June  12,  1915,  Brown  abandon- 
ed the  work  and  left  the  community.  The 
plaintiff  had  at  this  time  furnished  material 
to  the  amount  of  $537,  for  which  it  was  en- 
titled to  a  lien,  which  was  afterwards  per- 
fected. All  of  its  claim,  however,  excepting 
$37.28,  had  accrued  prior  to  its  signing  of 
the  last  statement  with  regard  to  the  waiver 
of  a  lien.  The  improvements  on  the  lot  at 
this  time  were  worth  about  $800,  and  the 
building,  being  incomplete,  was  exposed  to 
the  weather,  and  If  left  In  that  condition 
would  have  been  subject  to  rapid  deteriora- 
tion. Bowersock  caused  the  bulld.lng  to  be 
completed  according  to  the  original  plans 
(except  for  changes  which  made  a  net  addi- 
tion of  $140  to  the  cost),  at  an  expenditure  of 
$2,273.80. 

The  facts  with  respect  to  the  other  lot  are 
the  same,  except  that  the  amount  loaned  upon 
it  by  Bowersock  was  $1,100,  the  value  of  the 
Improvements  at  the  time  Brown  abandoned 
work  was  $500,  and  the  amount  spent  in  com- 
pleting the  work  was  $2,386.50.  The  lien 
allowed  Bowersock  on  the  entire  property 
was  $7,662.39,  which  included  some  exjwndl- 
tures  for  sidewalks  and  small  Items  in  finish- 
ing  the    buildings    outside   of   the   original 
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plana.  The  lien  of  Mrs.  Boweraock  for  the 
nnpaid  part  of  tbe  purchase  price  was  made 
snbseqaent  to  those  of  her  hnsband  and  the 
plaintiff. 

The  material  part  of  the  documents  refer- 
red to  as  waivers  of  liens  read  as  follows: 

"Now,  therefore,  in  consideration  of  $1  cash, 
in  hand  paid  to  us,  and  each  of  us,  by  the  owner, 
we,  the  undersigned,  do  hereby  release  all  our 
right  of  lien  on  tbe  above-deecribed  property 
that  we  haTe,  or  maj  have  on  account  of  labor 
performed  or  material  furnished,  or  that  was 
caused  to  be  furnished  b]r  or  through  us,  that 
IS  now  used  and  in  position  in  said  house,  in 
fnvor  of  any  private  individual,  bank,  or  loan 
association  that  has  made  a  loan  on  said  prop- 
erty, or  that  may  make  a  loan  on  the  same,  and 
that  said  mortgagee  shall  have  priority  over  any 
claim  that  either  of  us  ma^  have  on  account  of 
labor  performed  or  material  furnished  that  is 
now  used,  and  in  position  in  said  house,  on  lot 
heretofore  described. 

"And  we  further  state  that  the  owner  has 
paid  up  in  full,  as  per  his  agreement,  to  this 
date,  for  the  construction  of  said  house." 

[1]  1.  The  plaintiff  suggests  that  Bower- 
sock  could  not  have  been  misled  by  such  a 
statement,  purporting  to  be  based  on  pay- 
ments made  by  the  "owner,"  because  his  wife 
was  the  owner  of  the  property,  and  he,  as  her 
agent,  must  have  known  what  she  had  paid. 
The  word  "owner,"  however,  as  used  tn  the 
writing,  obviously  referred  to  Brown,  and 
«uch  a  description  of  him  was  both  natural 
and  proper.  Although  the  cross-petition  of 
Bowersock  alleges  that  his  wife  was  still  the 
owner  of  the  two  lots,  the  specific  facts  set 
out  showed  that  she  had  delivered  possession 
to  Brown  under  a  contract  that  -he  was  to 
have  a  deed  when  he  completed  the  payment 
of  the  agreed  amount  In  that  situation 
Brown  was  the  real  or  equitable  owner,  and 
Mrs.  Bowersock  merely  had  a  lien  for  which 
she  held  the  legal  title  as  security.  Courtney 
v.  Woodworth,  9  Kan.  448. 

[2]  2.  The  plaintiff  contends  that  the  waiv- 
er of  a  mechanic's  lien  did  not  protect  Bower- 
sock, because  it  was  expressly  made  in  favor 
of  a  mortgagee,  and  be  had  no  mortgage  on 
the  property.  If,  as  tbe  court  found,  it  was 
agreed  between  the  three  parties  that  Mrs. 
Bowersock  should  bold  the  legal  title  as  se- 
curity not  only  for  tbe  part  of  the  purchase 
price  due  to  her,  but  also  for  tbe  money  loan- 
ed by  her  husband  to  Brown,  then  Bowersock 
did  have  a  mortgage,  the  holding  of  the  legal 
title  by  his  wife  as  security  for  the  money 
due  him  making  him  in  effect  a  mortgagee. 
But  the  plaintiff  Insists  that  neither  the 
pleadings  nor  the  evidence  warranted  tbat 
finding.  It  is  true  tbat  the  cross-petition 
filed  by  the  Bowersocks  jointly  did  not  say  in 
so  many  words  that  Mrs.  Bowersock  was  to 
hold  the  legal  title  as  security  for  the  loan 
made  to  Brown  by  her  husband,  but  it  con- 
tained a  paragraph  reading  as  follows: 

"Defendants  further  allege  that  it  was  under- 
stood and  agreed  between  tbe  defendant  I>.  C. 
Brown  and  defendant  J.  D.  Bowersock  that 
contract  marked  Exhibit  A  [the  contract  by 
which  Mrs.  Bowersock  agreed  to  make  Brown 
a  deed  upon  his  paying  her  $2,300],  and  appli- 
cation  marked   Bxbibit   B,   atwve   referred   to 


[Brown's  application  to  Bowersock  tor  a  loanl, 
should  be  treated  and  considered -as  a  part  of 
one  and  the  same  transaction.  Tbat  while  the 
amount  of  the  purchase  price  stated  in  contract 
Exhibit  A  is  12,600,  it  was  and  is,  in  truth  and 
fact,  to  be  <nilv  $000,  $300  of  which  waa  paid 
in  cash  at  or  before  the  time  of  the  execution 
of  said  written  contract,  and  tbe  balance  of  $300 
to  be  paid  within  ninety  days  from  tbe  date 
thereofT" 

The  fair  Inference  from  these  allegations 
is  that  the  $2,000  was  added  to  the  amount  of 
the  purchase  price  to  represeiit  the  loan  to  be 
made  by  Bowersock  to  Brown,  and  that  the 
holding  of  the  title  by  Mrs.  Bowersock  after 
the  receipt  of  the  $300  due  her  was  for  the 
benefit  of  her  husband.  The  evidence  on  this 
point  was  not  as  explicit  as  It  might  have 
been,  but  we  regard  the  finding  referred  to  as 
Justified  by  the  following  questions  and  an- 
swers from  the  examination  of  Bowersock: 

"Q.  I  band  you  the  two  contracts  relative  to 
those  lots ;  you  will  observe  there  tbat  the  con- 
sideration stated,  or  the  amount  to  be  paid,  is 
$2,600.  Tell  the  court  why  that  was  $2,600 
instead  of  $600;  for  what  purpose  that  was  in- 
serted there.  *  *  *  A.  Because  it  had  tieen 
arranged  that  I  would  advance  him  $2,000  as 
the  buildings  progressed.  Q.  What  security 
were  you  to  have  for  this  advancement?  •  •  • 
A.  I  tiad  this  property.  Q.  Providing  what? 
A.  Providing  that  he  didn't  get  a  deed  until  he 
paid  for  it' 

Tbe  sufilclency  of  the  cross-petition -Is  chal- 
lenged on  the  ground  that  the  verification  Id 
behalf  of  Mrs.  Bowersock  is  defective  in  not 
showing  the  grounds  upon  which  It  was  made 
by  her  husband  as  her  agent  It  recited 
that  the  facts  were  within  his  personal 
knowledge,  which  Is  all  that  the  statute  re- 
quires when  that  condition  exists.  Civ.  Code, 
I  116  (Qea.  8t  1909,  {  5709)  ;  Gibson  v. 
Shorb,  7  Kan.  App.  732,  52  Pac  679. 

[3]  3.  Inasmuch  as  the  plaintiff  signed  a 
wilting  consenting  that  any  lien  for  material 
furnished  that  might  be  asserted  on  its  part 
should  be  inferior  to  tbat  of  any  one  who 
should  lend  money  to  Brown  upon  the  se- 
curity of  a  mortgage  on  the  property,  and 
Bowersock  made  his  loan  in  reliance  upon 
such  consent  the  plaintiff  Is  In  no  poslUou 
to  assert  a  lien  to  the  disadvantage  of  Bow- 
ersock, whether  the  ownership  of  the  prop- 
erty Is  conceived  as  t)elng  in  Brown  or  Mrs. 
Bowersock.  Moreover,  that  matter  is  ren- 
dered immaterial  by  the  fact  that  tbe  court 
made  the  plaintiff's  lien  paramount  to  the  in- 
terest of  Mrs.  Bowersock.  Merely  as  an  ex- 
planation of  the  plaintiff's  course  it  may  be 
said  that  the  reply  contained  a  statement 
that  Its  signature  to  the  waivers  had  been 
procured  by  fraud  on  the  part  of  Brown,  in 
misrepresenting  its  contents,  but  as  it  Is  not 
suggested  that  Bowersock  had  any  knowl- 
edge of  this,  the  legal  rights  of  the  parties 
to  the  present  controversy  are  not  affected  by 
it  Moreover,  the  plaintiff  was  necessarily 
negligent  in  signing  a  statement  that  the 
bills  for  material  had  been  paid  when  tbe 
fact  was  otherwise,  and  doubtless  Bowerso(*k 
would  have  been  protected  as  to  money  loan- 
ed on  the  property  in  reliance  upon  such 
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statonent,  even  In  the  absence  of  an  ex- 
press waiver.  These  considerations  require 
the  approval  of  the  decision  giving  Bower- 
sock's  lien  for  the  money  he  advanced  to 
Brown  (amounting  on  both  properties  to 
$2,700)  priority  over  the  plaintiff's  claim. 

[4]  4.  The  question  as  to  the  lien  awarded 
to  Bowersock  for  the  money  expended  in 
conu>letlng  the  buildings  according  to  the  orig- 
inal plans  stands  upon  a  different  footing. 
As  Brown  had  abandoned  the  property  with 
the  buildings  incomplete  and  in  such  condi- 
tion as  to  deteriorate  rapidly,  unless  some- 
thing were  done  to  preserve  them,  it  was  nat- 
ural and  proper  that  Bowersock  should  as- 
sume control  and  take  steps  to  that  end. 
It  cannot  be  said  that  his  possession  so 
taken  was  acquired  under  such  circumstanc- 
es that  he  ought  not  in  equity  to  be  permit- 
ted to  retain  it,  and  therefore  be  was  enti- 
tled to  the  privileges  of  a  "mortgagee  in 
possession."  Stouffer  v.  Harlan,  68  Kan. 
135v  146,  74  Pac.  610,  64  L.  R.  A.  320,  104 
Am.  St.  Rep.  396.  As  against  the  owner. 
Brown,  he  was  entitled  to  make  expenditures 
for  such  improvements  as  were  reasonably 
necessary  for.  the  upkeep  of  the  property — to 
prevent  deterioration,  and  to  add  the  cost  to 
the  amount  of  his  lien.  27  Cyc.  1265,  1266. 
And  Brown  would  hardly  have  been  in  a  sit- 
uation to  object  to  this  principle  being  so 
applied  aa  to  cover  the  finishing  of  the 
work  which  he  had  begun.  A  difference 
must  be  recognized,  however,  between  the  po- 
sition of  the  owner,  who  is  necessarily  ben- 
efited by  any  increase  in  the  value  of  tUe 
property,  and  who  is  under  an  obligation  to 
the  mortgagee  to  prevent  waste,  and  that  of 
a  Uenholder,  who  might  or  might  not  be 
benefited  according  to  circumstandes,  and 
who  has  made  no  conti*act  with  the  mort- 
gagee, and  owes  him  no  duty.  Here,  before 
Bowersock  began  work  upon  the  completion 
of  the  buildings,  he  had  a  first  Hen  for  $2,- 
700.  The  two  lots,  with  the  improvements, 
were  worth  but  $2,500.  The  plaintiff's  sec- 
ond lien  was  therefore  practically  worthless 
as  things  stood.  The  only  reasonable  pros- 
pect of  its  realizing  anything  upon  its  claim 
was  through  the  investment  by  some  one  of 
enough  more  money  to  give  added  value  to 
what  bad  already  been  done.  The  mere  cov- 
eting in  of  the  Incomplete  buildings  so  as  to 
protect  them  from  the  weather  would  not 
have  accomplished  this,  nor  have  appreci- 
ably bettered  the  plaintiff's  condition.  The 
natural  and  reasonable  method  of  increas- 
ing the  value  of  the  partially  constructed 
buildings  was  to  complete  them  according  to 
the  original  design.  Under  the  peculiar  cir- 
cumstances presented  we  think  the  trial 
court  was  justified  in  giving  Bowersock  a 
first  lien  for  the  money  expended  in  this 
way. 

[S]  5.  But  the  character  and  extent  of  the 
improvements  to  be  made  could  not  fairly  be 


left  merely  to  the  judgment  or  taste  of  the 
mortgagee  making  them,  but  must  be  sub- 
ject to  some  definite  limitation.  And*  the 
only  practical  limit  that  suggests  itself  is  that 
resulting  from  conformity  to  the  original 
plans.  A  net  addition  of  $140  was  made  to 
the  cost  by  changes  in  these  plans,  and  the 
mortgagee  was  given  a  first  lien  for  expen- 
ditures outside  of  the  completion  of  the 
buildings,  amounting  to  $211.39.  We  con- 
clude that  the  plaintiff's  lien  should  have 
precedence  over  the  part  of  the  mortgagee's 
claim  based  on  these  expenditures. 

[6]  6.  The  plaintiff  invokes  a  decision  of 
the  Court  of  Appeals  holding  that  a  mechan- 
ic's lien  upon  the  improvements,  as  distin- 
guished from  the  lots  on  which  they  are 
placed,  has  priority  over  a  pre-existing  mort- 
gage. McCrie  V.  Dumber  Co.,  7  Kan.  App. 
39,  51  Pac.  966.  The  interpretation  there 
given  to  the  statute  seems  out  of  harmony 
with  expressions  of  this  and  other  courts. 
Idartsolf  V.  Barnwell,  15  Kan.  612 ;  Basham 
V.  Goodholm  *  Sparrow  Inv.  Co.  (Okl.)  152 
Pac  416.  Moreover,  the  doctrine  of  that 
case,  if  sound,  would  not  avail  the  plaintiff 
here,  since  It  was  given  a  lien  prior  to  that 
of  Mrs.  Bowersock,  and  the  waiver  which  it 
signed  must  be  construed  to  refer  to  Its  lien 
upon  the  buildings  as  well  as  upon  the  bare 
lots. 

The  judgment  is  modified  by  giving  the 
plaintiff's  lien  precedence  over  $351.39  of  the 
mortgagee's  claim,  and  as  so  modified  Is  af- 
firmed.   AH  the  justices  concurring. 


PEVER  V.  ATCHISON,  T.  &  S.  F.  RT.  CO. 
(No.  20724.)* 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Syllabus  by  the  Court.) 

LnaTATioK  or  Actions  ^»55(7)— Injury  to 
Land. 
The  action  was  one  for  damages  for  injury 
to  a  tract  of  140  acres  of  land,  caused  by  en- 
largement through  operation  of  the  forces  of 
nature  of  a  ditch  rightfully  and  jproperly  dug 
by  the  railway  company  on  its  right  or  way 
to  drain  its  roadbed.  The  ditch  had  deprived 
the  plaintiff  of  the  use  of  3^  acres  of  land 
adjoming  the  ri^ht  of  way.  Damages  were 
claimed  for  this  injury,  and  for  depreciation  in 
the  market  value  of  the  entire  tract  occasioned 
by  the  ditch.  Held,  a  cause  of  action  accrued 
when  the  ditch  invaded  the  plaintiff's  land,  dam- 
ages for  permanent  injury  were  then  recoverable 
if  desired,  and  the  action  was  barred  because 
not  commenced  within  two  years  after  the  cause 
of  action  accrued. 

[Ed.  Note. — For  other  cases,  see  Iiimitation  of 
Actions,  Cent  Dig.  §  305.1 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Ezra  Pever  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Demurrer  to  plaintiff's  evidence  sustained, 
and  he  appeals.    Aflirmed. 
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W.  Tj.  McVey  and  O.  L.  O'Brien,  both  of 
Independence,  for  appellant  W.  R.  Smith, 
O.  T.  Wood,  A.  A.  Scott,  and  Ilnrlow  Hur- 
ley, all  of  Topeka,  and  Chester  Stevens,  of 
Independence,    for  appellee. 

BURCH,  J.  The  action  was  one  to  recov- 
er damages  for  injury  to  land  adjoining  a 
railroad  right  of  way,  caused  by  the  en- 
croachment of  a  ditch  dug  originally  on  the 
right  of  way  to  drain  the  roadbed.  An  in- 
junction against  future  injury  was  also  pray- 
ed for.  A  demurrer  to  the  plaintiff's  evi- 
dence was  sustained  on  the  ground  the  ac- 
tion was  barred  by  the  two-year  statute  of 
limitation,  and  he  appeals. 

Some  ten  years  before  the  action  was  com- 
menced, the  roadbed  was  rebuilt  and  drain- 
age was  secured  by  construction  of  the  ditch 
complained  of.  There  was  neither  allega- 
tion nor  proof  that  the  ditch  was  not  nec- 
essary for  the  purpose  for  which  It  was  de- 
signed, or  was  not  properly  constructed.  It 
was  alleged  that  the  ditch  was  negligently 
placed  BO  near  the  plaintifTs  land  that  the 
defendant  knew,  or  should  have  known.  It 
would  deepen  and  widen  by  process  of  erp- 
sion  to  such  an  extent  as  to  deprive  the  plain- 
tiff's land  of  lateral  support,  but  there  was 
no  evidence  that  from  the  standpoint  of  ex- 
pert railway  construction  the  ditch  was  not 
properly  located.  The  ditch,  which  was  quite 
small  when  dug,  did  deepen  and  widen  until 
In  some  places  it  passed  under  the  plaintiff's 
fence  and  invaded  his  field.  In  some  places 
the  ditch  is  now  14  feet  wide,  and  In  some 
places  it  Is  now  8  feet  deep.  Surface,  water 
flowing  into  the  ditch  from  the  plaintiff's 
land  has  cut  some  guUeys,  one  of  them  ex- 
tending back  40  feet  into  ttie  field.  In  some 
places  the  water  has  cut  back  under  the  sod 
for  the  distance  of  a  foot  and  left  the  sod 
hanging.  The  soil  crumbles  and  caves  in 
from  freezing,  thawing,  and  drying  out.  In 
this  way  the  plaintiff  has  been  deprived  of 
3^  acres  of-  land  out  of  a  tract  of  140  acres. 

The  action  was  commenced  on  December 
15,  1914,  and  the  trial  occurred  In  October. 
1915.  The  plaintiff  testified  that  It  had  been 
five  or  six  years  since  he  first  complained  of 
the  ditch  and  tried  to  get  the  defendant  to 
fix  It;  that  Is,  to  fix  a  place  which  he  saw 
was  going  to  break  through.  On  February 
26, 1912,  the  plaintiff  complained  of  the  ditch 
In  a  letter  to  the  defendant's  superintendent, 
In  which  he  said  the  ditch  was  damaging 
him  a  great  deal,  that  it  was  ruining  the 
field,  and  that  he  wanted  it  attended  to,  to 
save  damage.  There  was  evidence  that  the 
value  of  the  use  of  the  land  taken  by  the 
ditch  was  $15  per  acre  per  year  for  the  years 
1914  and  1915.  Three  witnesses  wfere  called 
to  prove  that  the  market  value  of  the  en- 
tire tract  of  140  acres  had  been  diminished 
because  of  the  washouts  described.  The  wit- 
nesses estimated  the  damage  at  from  $3  to 
$5  per  acre  for  the  entire  tract.  | 


Pn^er  drainage  of  the  defendant's  road- 
bed was  a  matter  of  Importance.  Duty  to  the 
public  and  duty  to  employes  required  that 
the  track  and  grade  be  made  secure  from  the 
action  of  water.  So  far  as  the  evidence  dis- 
closed, the  ditch  when  dug  did  no  more  than 
subserve  these  necessary  purposes,  and  no 
legal  duty  to  the  plaintiff  was  violated. 
From  natural  causes,  the  ditch  In  course  of 
time  encroached  upon  the  plaintiff's  land. 
The  injury  arose  from  not  confining  an  es- 
sential feature  of  the  defendant's  roadbed 
to  Its  own  right  of  way,  and  in  such  cases 
the  fact  that  the  ditch  was  necessary  and 
was  not  negligently  constructed  does  not  re- 
lieve from  liability  to  make  reparation. 

The  Injury  was  In  the  nature  of  a  trespass 
on  real  estate,  and  action  for  such  an  In- 
Jury  Is  barred  In  two  years.  Civ.  Code,  { 
17,  subd.  3  (Gen.  St.  1909,  {  6610).  There 
can  be  no  doubt  that  a  cause  of  action  arose 
in  favor  of  the  plaintiff  more  than  two  years 
before  suit  was  commenced,  and  the  question 
Is  whether  all  relief  is  foreclosed,  or  wheth- 
er the  plaintiff  may  recover  damages  sus- 
tained within  two  years  next  preceding  the 
commencement  of  suit.  The  plaintiff  seeks 
to  avoid  the  statute  of  limitation  by  claim- 
ing that  his  Injury  consisted  in  destruction 
of  lateral  support  of  his  land  occurring  with- 
in the  two  years  next  preceding  December 
15,  1914, 

In  the  case  of  Railroad  Co.  v.  Scbwake, 
70  Kan.  141,  78  Pac.  431,  a  railroad  company 
appropriated  an  alley  of  a  city  for  the  imr- 
pose  of  laying  its  tracks.  A  deep  excavation 
was  made  near  the  lot  line.  It  was  held  that 
a  cause  of  action  for  deprivation  of  lateral 
support  did  not  accrue  until  subsidence  of  tlia 
soil  of  the  lots  occurred.  The  same  rule  was 
applied  In  the  case  of  Audo  v.  Mining  Co., 
99  Kan.  454,  162  Pac.  344,  in  which  subja- 
cent support  of  the  surface  of  land  was  re- 
moved by  mining.  If  no  cause  of  action  ac- 
crue until  subsidence  occurs,  the  implication 
from  these  decisions  would  appear  to  be  that 
no  cause  of  action  for  a  future  subsidence  ac- 
crues until  It  occurs. 

In  case  of  subsidence  resulting  from  causes 
the  operation  of  which  Is  concealed  from  ob- 
servation and  the  results  of  which  cannot 
clearly  be  foreseen,  as  from  mining,  recov- 
ery for  future  Injury  Is  Impossible,  and  each 
new  caving  gives  rise  to  a  new  cause  of  ac- 
tion. In  case  of  subsidence  resulting  from 
common  surface  excavations,  like  drainage 
ditches,  there  la  no  difficulty  In  assessing, 
once  for  all,  damages  both  present  and  pros- 
pective, and  that  is  the  common  practice  in 
condemnation  cases.  Landowners  usually 
prefer  that  remedy,  and  the  policy  of  the 
law  to  discountenance  multiplicity  of  suits 
favors  It.  Each  season's  experience  demon- 
strates afresh  what  water  in  a  drainage  ditch 
through  erosible  soil  will  do.  In  this  In- 
stance the  plaintiff  alleged  that  the  defend- 
ant knew,  or  ought  to  have  known,  when  the 
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ditch  was  dug,  that  It  would  cut  Into  tbe 
field.  Treating  tbe  case  as  one  in  which 
lateral  support  has  been  removed,  it  would 
be  quite  practical  to  say  that  although  no 
cause  of  action  accrued  until  subsidence  oc- 
curred, permanent  damages  were  then  recov- 
erable as  they  would  be  If  the  plalqtlfF  chose 
to  treat  the  encroachment  of  the  ditch  as  a 
permanent  appropriation  of  the  land. 

It  is  not  easy  to  call  this  a  lateral  support 
case.  Weathering  of  banks  is  Indeed  one 
way  in  whidi  Injury  from  removal  of  later- 
al support  Is  caused  ;  hut  the  cutting  of  chan- 
nels In  the  plaintiff's  field  by  surface  water 
flowing  over  It  Into  the  ditch  was  erosion, 
and  the  catting  away  of  the  banks  of  the 
ditch'  by  water  whldi  it  was  designed  to 
carry  was  erosion.  While  the  water  under- 
mines the  bank  somewhat  and  the  bank 
cmmbles  somewhat  In  dry  weather,  the 
widening  and  deepening  of  the  ditch  is  no 
different  in  legal  contemplation  from  what 
it  would  have  been  if  the  water  had  always 
washed  away  the  top  soU  first.  What  in  fact 
occurred  was  that  a  larger  channel  was  open- 
ed, rather  than  that  lateral  support  of  the 
plaintiff's  field  was  removed,  causing  it  to 
slide  into  the  ditch.  If  the  defendant's  gra- 
ders had  cut  into  the  field  with,  their  plows 
and  scrapers,  the  plaintiff  would  have  had  at 
once  a  complete  and  adequate  remedy  at  law 
for  the  Injury  done  and  for  all  future  injury 
lesulting  from  the  action  of  water;  and  it 
seems  quite  artificial  to  say  that  because  the 
graders  stopped  Just  at  the  plalntlfTs  fence, 
the  future  action  of  the  same  water  on  the 
same  land  occasioned  an  injury  of  a  different 
character,  giving  rise  to  a  remedy  of  a  dif- 
ferent character.  If,  therefore,  it  be  con- 
ceded that  under  the  lateral  support  doctrine, 
damages  for  future  subsidences  into  this 
ditch,  certain  to  occur  after  the  next  rain, 
oould  not  be  recovered  in  an  action  for  sub- 
sidence occasioned  by  the  last  rain,  there  1b 
no  reason  for  applying  the  doctrine  here. 

At  the  trial  the  plaintiff  indicated  the  real 
purpose  of  the  lawsuit.  The  petition  claim- 
ed damages  to  the  amount  of  $600.  The 
evidence  disclosed  that  $500  of  this  sum  con- 
sisted of  damages  for  permanent  Injury 
through  depreciation  In  market  value  of  the 
entire  tract  of  land.  A  right  of  action  for 
this  purpose  accrued  at  least  as  soon  as  the 
ditch  extended  Itself  into  the  plalntilTs  field, 
which,  according  to  the  plaintiff's  own  dec- 
laration, was  earlier  than  February,  1912. 
McDanlel  v.  City  of  Cherryvale,  91  Kan.  40, 
136  Pac.  899,  50  L.  R.  A.  (N.  S.)  388. 

The  plaintiff  concedes  that  the  railroad 
was  a  permanent  thing,  but  argues  that  the 
ditch  was  not.  The  court  regards  the  ditch 
as  an  integral  part  of  the  defendant's  road- 
bed. The  plaintiff  says  he  had  a  right  to  as- 
sume the  defendant  would  fix  the  ditch  be- 
fore It  caused  him  substantial  Injury.  The 
plaintiff  testified  at  the  trial  that  he  had 


tried  to  get  the  defendant  to  fix  the  ditch 
"five  or  six  years  ago."  The  plaintiff  says 
it  was  not  the  purpose  of  the  ditch  to  under- 
mine the  plaintiff's  land.  It  was  not  the  pur- 
pose of  the  oil  refinery  in  the  Cherryvale 
Case  to  pollute  the  stream.  The  purpose 
was  to  refine  oil.  The  ditch  was  designed  to 
serve  as  a  waterway,  and  Its  use  for  that 
purpose  caused  injury.  Just  as  the  operation  . 
of  the  refinery  caused  injury.  By  electing 
to  claim  damages  for  permanent  injury,  an 
adequate  r»nedy,  the  right  to  further  equit- 
able relief  was  waived. 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 


STATE  V.  McLEMORB.    IJIo.  20860.) 
(Supreme  Court  of  Kansas.    Feb.  10,  1917.) 

(SyUabu*  by  ike  Court.) 

1.  CBiiaRAi,   Law    ft=»1169(2)  —  Dvidknoe — 
InENTiTT — Habvless  Ebbob. 

In  a  prosecution  for  rape,  it  is  incompetent 
for  the  party  to  whom  the  assailed  made  com- 
plaint to  give  in  evidence  the  name  of  the  as- 
sailant ;  but  where  there  is  no  quesdcm  concern- 
ing the  Identity  of  the  party  making  the  as- 
sault, and  where  there  is  no  question  tiiat  he 
wag  present  at  the  time  and  place  of  the  al- 
leged assault,  no  reversible  error  is  committed 
where  the  name  of  the  assailant  is  thus  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  I>ig.  I  3138.] 

2.  CsnaRAi.  Law  «=>He9(l)— Witnicssics  «=> 

405(1)  —  CaoSS-SiXAiaNAXIOn— COIXAIKRAI, 

Maitkb. 
Evidence  should  not  be  admitted  to'  contra- 
dict a  statement  of  a  witness  elicited  on  cross- 
examination,  on  an  immaterial,  collateral  mat- 
ter; but  where  such  evidence  is  admitted,  a 
judgment  will  not  be  reversed  where  the  evi- 
dence could  not  have  produced  any  prejudicial 
effect  OD  the  jury. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3137;  Witnesses,  Cent  Dig. 
Sf  1273,  1275.] 

3.  Gbuonai.  Law   «=3>1170%(5)— Witressbs 
4=>372(2)  —  EviDEircE  —  Agbeement     with  ' 
Attobnet— Habioxss  Ebbob. 

In  a  prosecution  for  rape,  on  the  cross-ex- 
amination of  the  person  assaulted,  it  is  proper 
to  show  that  she  contracted  with  attorneys  to 
bring  an  action  for  damages  for  the  alleged  as- 
sault; but  the  refusal  of  the  court  to  permit 
such  a  cross-examination  will  not  cause  a  rever- 
sal of  the  judgment,  where  it  does  not  appear  ' 
that  any  harm  was  done  by  its  exclusion. 

[Ed.  Nota — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  3183 ;  Witnesses,  Cent  Dig. 
S§  1193-1196.] 

4.  Rape  «=958(20,  21)  —  Irstbuotiohs  —  Aa- 
SAtJLT  WITH  Intent  to  Gouuit  Rapb. 

It  is  not  error  to  fail  to  instruct  the  Jury 
concerning  assault  with  intent  to  commit  rape, 
where  the  evidence  to  prove  the  offense  shows  a 
completed  offense  at  a  certain  time  and  place, 
and  the  statements  of  counsel  and  the  evidence 
of  the  witnesses  are  all  directed  to  that  time 
and  place,  although  there  may  be  other  inciden- 
tal evidence  which  proves  acts  whldi  tend  to 
show  that  the  accused  attempted  an  assault  ac 
another  time  and  place. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  S  99.] 


«=>For  other  oases  see  same  topio  and  KBY-NTWBER  In  sU  Ka7-Nuinber«d  Digests  and  Indeus,  j 

^^P-"  igtized  by  Google 


162 


164  PACIFIC  REPORTEB 


(Ean. 


5.  RaFX    «=»61(1)— EVIDKNOT— StJFFlCIINCT. 

It  Is  held  that  the  evidence  was  sufficient 
to  ahow  that  the  crime  of  rape  was  committed. 
[Ed.  Note.— For  other  cases,  see  Rai>e,  Cent. 
Dig.  i  71J  ^^ 

6.  Cbdunai,  Law  «a>730(l)— Tbiai^Miscon- 

DTJCT  OF  COCNSEI,. 

Misconduct  of  counsel  in  the  presence  of  the 
jury,  where  the  court  immediately  directs  the  ju- 
ry to  disregard  such  misconduct,  \rill  not  cause 
a  reversal  of  a  judgment,  unless  it  appears  that 
the  misconduct  was  such  as  could  not  be  thus 
cured  by  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1603.] 

7.  JuBT    ^s90(2)—CoicPETKNOY— Expression 
OF  Opinion. 

A  juror,  on  his  voir  dire,  testified  that  "he 
had  no  opinion  and  had  expressed  no  opinion" 
(as  to  the  result  of  the  trial  of  the  defendant). 
Three  witnesses  testified  that  they  had  heard' 
the  juror  say,  substantially,  tliat  "they  will 
stick  Dr.  McLemore,"  the  defendant  The  ju- 
ror denied  making  these  statemmts,  or  anythmg 
in  substance  like  them.  He  was  accepted.  The 
court  did  not  commit  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  438,  443,  445;] 

Appeal  from  District  Court,  Bourbon 
County. 

B.  A.  McLemore  was  convicted  of  rape,  and 
he  appeals.    Affirmed. 

A.  M.  Keene  and  Connolly  &  Connolly,  all 
of  rt.  Scott,  for  appellant.  S.  M.  Brewster, 
Atty.  Gen.,  and  J.  O.  Sheppard,  of  Ft.  Scott, 
for  the  State. 

MARSHALL,  J.  The  defendant  appeals 
from  a  conviction  of  rape. 

[1]  1.  The  charge  was  that  the  defendant 
did  forcibly  rape  and  ravish  Maude  Morri- 
son,'she  being  then  a  woman  between  35  and 
36  years  of  age.  There  was  evidence  that 
tpnded  to  show  that  a  half  hour  after  the 
offense  was  committed,  Mande  Morrison  met 
her  husband.  He  was  a  witness  for  the  prose- 
cution, and  testified  as  follows : 

"Q.  Did  your  wife  make  complaint  to  you  of 
Dr.  McLemore's  actions,  in  which  she  told  you 
what  his  actions  were,  on  October  28,  1915? 

"Mr.  Keene:  To  which  the  defendant  objects 
as  incompetent,  irrelevant,  and  immaterial  and 
prejudicial. 

'"The  Court:    He  may  answer. 

"A.  Yes,  sir." 

After  that  evidence  was  Introduced,  the 
defendant  asked  that  it  be  stricken  out  The 
court  refused  to  strike  it  out.  The  defendant 
insists  that  the  witness  should  not  have  been 
permitted  to  give  the  name  of  the  person 
committing  the  offense.  In  State  t.  Daugher- 
ty,  63  Kan.  473,  65  Pac.  695,  this  court  said: 

"In  prosecutions  for  the  crime  ol  rape,  nei- 
ther the  name  of  the  assailant  nor  the  details 
of  the  transaction,  as  given  by  the  assailed,  may 
be  repeated  in  evidence  by  the  party  to  whom 
she  made  timely  complaint"    Syl.  par.  7. 

In  State  v.  Hosklnson,  78  Kan.  183.  188,  96 
Pa&  138, 140,  this  court  said : 

"Some  courts  have  admitted  a  full  relaticm  of 
the  details  told  by  the  prosecutrix,  but  the 
weight  of  authority  admits  only  the  fact  that 
a  complaint  was  made;   it  is  not  permissible  to  | 


relate  the  name  of  the  person  of  whom  she  com- 
plained. *  *  *  A  probable  ezcepticm  to  this 
rule  is  where  the  comjplaint  was  made  in  such 
immediate  relation  with  and  sequence  to  the 
act  complained  of  as  to  be  part  of  the  res  gestce, 
but  that  has  no  application  here." 

It  must  be  noticed  that  the  authorities  are 
not  unanimous  in  excluding  the  name  of  the 
assailant  The  purpose  of  the  rule  Is  to  per- 
mit the  fact  to  be  sho,wn  that  the  Injured 
party  did  make  complaint,  but  to  exclude  all 
hearsay  evidence  of  every  other  fact  neces- 
sary to  prove  the  crime.  Where  the  Identity 
of  the  assailant  Is  unquestioned,  and  where 
the  defense  is  that  there  was  no  rape  either 
because  there  was  no  intercourse,  or.  If  there 
was  Intercourse,  that  the  woman  consented 
thereto,  it  Is  not  easy  to  see  what  harm  Is 
done  by  giving  the  name  of  the  assailant  In 
connection  with  the  fact  that  complaint  was 
made.  In  the  present  case,  there  was  no 
question  about  the  identity  of  the  assailant 
if  a  rape  had  been  committed.  The  defend- 
ant admitted  being  at  the  place  where  the 
crime  was  charged  to  have  been  committed  at 
the  time  when  Mrs.  Morrison  testified  it  was 
committed,  but  he  denied  having  intercourse 
with  her.  One  of  the  propositions  argued 
by  the  defendant  on  this  appeal  is  that  If 
the  evidence'  sho,ws  that  he  did  have  inter- 
course with  the  complainant,  the  evidence 
shows  that  she  consented  to  that  Intercourse. 
On  the  trial,  Mrs.  Morrison  testified  positive- 
ly that  It  was  the  defendant  who  assaulted 
her.  The  husband's  testimony  concerning  the 
name  of  his  wife's  assailant  did  not  add  one 
particle  of  evidence  to  show  that  a  rape  had 
been  committed,  or,  if  the  other  evidence  es- 
tablished that  one  hAd  been  committed,  that 
the  defendant  was  the  guilty  party.  Section 
293  of  the  Code  of  Criminal  Procedure  (Gen. 
St.  19(»,  {  6867)  provides  that: 

"On  an  appeal,  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties." 

That  evidence  was  Incompetent,  but,  under 
the  circumstances  surrounding  this  case,  it 
cannot  be  said  that  the  introduction  of  that 
evidence  affected  any  substantial  right  of  the 
defendant.  Its  admission  was  not  reversible 
error. 

[2]  2.  The  state  sought  to  prove  that  the 
defendant  was  Intoxicated  at  the  time  he 
was  charged  to  have  committed  this  offense. 
Mrs.  Morrison  testified  that  she  could  smell 
intoxicating  liquor  on  bis  breath.  On  cross- 
examination,  the  defendant  testified  as  fol- 
lows: 

"Q.  I  am  asking  you  if  you  haven't  been  in  the 
habit  of  frequently  ^tting  partially  intoxicated? 
A.  No,  sir;  never  in  my  life  was  I  intoxicated. 
Q.  Sir?  A.  Never  in  my  life  have  I  been  in- 
toxicated. Q.  Tou  have  never  been  drunk  or 
half  drunk?  A.  I  don't  know  what  you  call 
hqlf  drunk.  Q.  I  mean  under  the  inSuence  of 
liquor  so  people  would  know  it  and  understand 
it  by  seeing  you.  A.  I  was  never  drunk,  tipsy, 
or  full  in  my  life;    never." 
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JameB  D.  Stroud,  a  witness  for  tbe  prose- 
cution OQ  rebuttal,  testified  as  follows : 

"Q.  Now  (HI  this  date  (meaning  the  time  that 
the  state  daimed  that  McLemore  was  in 
Stroud's  restaurant,  after  the  alleged  crime  was 
committed  and  after  this  prosecution  was  be- 
gtm)  the  def«idaut  came  in  there,  what  was  bis 
condition  with  reference  to  being  intoxicated 
or  otherwise? 

"Mr.  Keene:  Defendant  objects  as  immateri- 
al and  not  rebuttal. 

"The  Court:    He  may  answer. 

"Mr.   Keene:    Exception. 

"A-  Well,  I  took  him  to  be  intoxicated." 

The  defendant  complains  of  the  Introduc- 
tion of  this  evidence.    In  State  t.  Alexander, 

89  Kan.  422, 131  Pac.  139,  this  court  said  : 
"Evidence  should  not  be  admitted  to  contra- 
dict a  statement  of  a  witness  elicited  upon 
croas-examination  up<Hi  a  purely  collateral  mat- 
ter which  does  not  tend  to  prove  or  disprove  an 
issue  in  the  case,  the  contradictory  evidence  be- 
ine  offered  by  the  party  eliciting  the  statement." 
Syl.  par.  3. 

See  State  v.  Sexton,  91  Kan.  171,  136  Pac. 
901. 

It  Is  unnecessary  to  dte  other  cases.  The 
defendant's  Intoxication  .when  he  was  In 
Stroud's  restaurant  was  a  matter  wholly  Im- 
material; and  except  as  that  evidence  may 
have  affected  the  credibility  of  the  defendant 
as  a  witness,  it  could  not  have  produced  any 
effect  on  the  Jury.  While  the  evidence  was 
Immaterial  and  Inadmiaalble,  its  Introduction 
was  not  suflBdent  to  cause  a  reversal  of  the 
judgment 

[3]  3.  After  laying  ber  complaint  before  the 
county  attorney,  and  before  she  succeeded  In 
getting  the  county  attorney's  ofiice  to  file  a 
complaint  and  cause  a  warrant  to  be  Issued 
for  the  arrest  of  the  defendant,  Mrs.  Morri- 
son entered  into  a  contract  with  other  attor- 
neys to  bring  a  suit  against  the  defendant 
for  damages  for  the  assault.  On  the  cross- 
examination  of  Mrs.  Morrison,  the  defendant 
sought  to  show  that  she  had  made  such  a 
contract.  The  court  refused  to  permit  that 
evidence  to  be  Introduced.  The  defendant 
contends  that  this  was  error.  In  State  v. 
Abbott,  65  Kan.  139,  69  Pac.  160,  this  court 
said: 

"For  the  purpose  of  impairing  his  credibility, 
a  witness  wno  gives  material  testimony  may  be 
cross-examined  as  to  his  past  conduct  and  char- 
acter, and  as  to  specific  acts  which  tend  to  dis- 
credit him."    SyL  par.  1. 

See,  also.  State  v.  Pugb,  75  Kan.  792,  796, 

90  Pac.  242,  243. 

In  the  last  case  cited,  the  court  said: 
"The  extent  permissible  in  such  cases  must 
be  left  to  the  discretion  of  the  trial  court,  whose 
action  will  not  be  disturbed  by  this  court  except 
for  such  abuse  as  works  an  injury  to  the  party 
complaining." 

Grant  that  this  evidence  was  within  the 
rule  and  should  have  been  admitted;  no 
harm  was  done  by  Its  exclusion.  The  plain- 
tiff had  a  right  not  <nily  to  contract  with  at- 
torneys to  bring  a  suit  for  damages,  but  to 
bring  a  suit  and  prosecute  it  at  the  same 
time  that  the  criminal  diarge  was  being  pros- 
ecuted.   The  exclusion  of  this  evidence  was 


not  sufBclent  to  cause  a  reversal  of  the  Judg- 
ment. 

£4]  4.  The  court  did  not  instruct  concern- 
ing an  assault  with  intent  to  commit  rajte. 
The  defendant  contends  that  this  was  error. 
The  evidence  tended  to  show  that  the  of- 
fense was  completed  and  committed  at  the 
bam  at  the  complainant's  home,  and  that  im- 
mediately after  the  commission  of  the  of- 
fense, Mrs.  Morrison  ran  to  the  house.  There 
was  evidence  tending  to  show  that  the  defend- 
ant followed  Mrs.  Morrison  to  the  house  and 
there  did  other  things  which  tended  to  show 
his  intention  to  commit  another  assault  on 
Mrs.  Morrison,  but  that  he  voluntarily  de- 
sisted and  went  away,  nie  defendant  was 
tried  for  the  transaction  at  the  bam.  In 
the  opening  statement  to  the  jury  for  the 
state,  it  was  diarged  that  the  offense  was 
committed  at  the  bam.  The  whole  trial  con- 
cerned the  transaction  at  the  bara.  All  the 
evidence  introduced  was  to  establish  the 
commission  of  the  offense  at  the  bam.  The 
evidence  showed  that  it  any  offense  was 
committed  at  the  barn,  it  was  the  Completed 
offense  of  rape,  and  not  an  assault  with  In- 
tent to  commit  rape,  or  an  attempt  to  com- 
mit rape.  The  rule  is  that  where  the  evi- 
dence shows  a  completed  offense,  the  defend- 
ant should  aot  be  convicted  of  a  mere  assault 
with  int«tt  to  commit  the  offense.  State  v. 
Mitchell,  54  Kan.  516,  38  Pac.  810.  No  re- 
quest for  an  election  between  two  offenses, 
separate  transactions,  was  made  by  the  de- 
fendant. There  was  no  error  in  not  instruct- 
ing the  jury  concerning  an  assault  with  in- 
tent to  commit  rape. 

[S]  6.  The  defendant  contends  that  there 
was  no  evidence  to  show  that  the  crime  of 
rape  was  committed.  In  support  of  this 
contention  he  argues  that  the  evidence  of 
the  prosecuting  witness  clearly  showed  that 
she  did  not  resist  to  the  extreme.  The  de- 
fendant contends  (quoting  from  his  brief) : 

JThat  the  law  is  that  where  a  rape  is  com- 
mitted by  physical  force,-  the  party  raped  must 
not  only  cry  out,  but  must  resist  to  the  extreme 
limit  of  ber  strength,  doing  everything  in  her 
power  to  prevent  the  ravishing." 

The  rule  contended  for  by  the  defendant 
was  condemned  by  this  court  in  State  t. 
Ruth,  21  Kan.  683,  501,  in  the  following  lan- 
guage: 

"To  make  the  crime  hinge  on  the  uttermost 
exertion  the  woman  was  physicfdly  capable  of 
making,  would  be  a  reproach  to  the  law  and 
to  common  sense." 

In  33  Cya  1427,  the  author  says: 

"It  is  said  in  some  of  the  cases  that  there 
must  be  the  utmost  reluctance  and  the  utmost 
resistance,  but  this  rule  is  repudiated  in  other 
jurisdictions." 

The  circumstances  attending  the  commis- 
sion of  the  offense  charged  against  this  de- 
fendant, as  related  by  Mrs.  Morrison,  are 
offensive,  revolting,  and  disgusting.  They 
will  not  be  here  detailed.  They  show  that 
she  resisted  until  after  resistance  was  use- 
less and  unavailing,  and  ttiat  she  ne^er  con- 
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86nted  to'  the  acts  of  the  defendant  The 
rule  contended  for  by  the  defendant  is  a  bar- 
baroas  nile.  It  has  no  place  in  twentieth 
centory  dTilizatlon  in  this  state.  When  a 
mature  man  invades  another  man's  home, 
and  there  seeks  to  d^auch  the  latter's  wife 
or  daughter,  he  should  be  compelled  to  see  to 
it  that  he  uses  no  force  whatever  to  accom- 
plish his  purpose;  and  he  should  be  com- 
pelled to  see  to  It  that  his  victim  willingly 
submits  to  his  embraces  before  he  asks  an 
appellate  court  to  draw  fine  distinctions  to 
relieve  him  from  the  penalties  fixed  by  law 
for  rape,  after  he  is  found  guilty  by  a  Jury 
and  sentenced  by  the  trial  court  The  de- 
fendant's contention  that  the  ofTense  charged 
was  not  proved  by  the  evidence  is  without 
substantial  merit 

[6]  6.  The  defendant  complains  of  the  c<m- 
duct  of  counsel  for  the  state.  At  the  eon- 
clusion  of  the  opening  argument  for  the 
state,  the  defendant  waived  his  right  to  ar- 
gue the  cause,  and  submitted  the  same  to  the 
jury  without  further  argument.  After  the 
Jury  bad  been  out  for  a  number  of  hours,  it 
sent  a  request  to  the  court  for  Information 
concerning  certain  of  the  evidence  that  bad 
been  introduced.  That  evidence  was  read  to 
the  jury.  One  of  the  attorneys  for  the  state 
then  made  the  following  request: 

"Now,  if  your  honor  please,  before  this  Jury 
returns,  in  the  interest  of  law  enforcement,  and 
that  justice  may  not  go  wrong,  I  request  tlie 
privilege  of  you  of  addressing  this  jury  on  the 
lav  and  facts  in  this  case.  They  have  come 
back  in  here  for  some  testimony,  and  the  testi- 
mony seems  to  be  indistinct  in  their  minds,  and 
in  order  that  the  law  may  be  enforced,  and  jus- 
tice be  done,  I  request  the  privilege  oi  address- 
ing them." 

The  conrt  refused  this  request  in  the  fol- 
lowing language: 

"The  request  is  denied,  and,  gentlemen  of  the 
jury,  you  will  pay  no  attention  to  statements 
of  counsel  made  m  here.  Ton  will  determine 
this  case  from  the  evidence  as  given  to  you  from 
the  witness  stand,  under  the  court's  instruction. 
Tou  may  retire  to  further  consider  of  your  ver- 
dict" 

The  attorney's  request  was  Improper,  and 
should  not  have  been  made ;  but  the  Jury  un- 
derstood that  it  was  an  attorney  that  made 
the  request  and  when  it  was  refused  and  the 
Jury  was  instructed  to  pay  no  attention  to 
the  statements  of  counsel,  all'  effect  that 
might  have  been  momentarily'  produced  by 
the  request  was  obliterated,  and  if  any  ef- 
fect then  remained,  it  must  have  been  one  of 
condemnation  for  the  conduct  of  the  attor- 
ney. This  misconduct  of  counsel  for  the  state 
was  not  sufficient  to  Justify  tliis  court  In  re- 
versing the  Judgment. 

[7]  7.  The*  defendant  argues  that  a  new 
trial  should  have  been  granted  for  the  rea- 
son that  one  of  the  Jurors  had,  prior  to  being 
Impaneled  as  a  Juror,  expressed  an  opinion 
concerning  the  result  of  the  trial  of  the  de- 
fendant This  juror,  D.  R.  Keith,  testified  on 
his  voir  dire  tiiat  he  had  no  opinion,  and  had 


expressed  no  opinion  as  to  the  result  of  the 
trial  of  the  defendant.  Three  witnesses  made 
affidavit  that  In  conversations  with  the  juror 
Keith,  prior  to  the  trial,  he  had  said  to 
either  of  these  .witnesses  that  "they  will 
stick  Dr.  McLemore."  Keith  made  affidavit 
that  he  never  made  the  statement  that  "they 
will  stick  Dr.  McLemore,"  or  anything  In 
substance  like  that  On  these  affidavits  and 
on  the  examination  of  Juror  feeith,  on  his 
voir  dire,  the  court  found  the  facts  Involved 
in  this  matter  against  the  defendant  There 
is  nothing  to  show  that  the  finding  was  in- 
correct. The  matter  was  one  primarily  for 
the  trial  court,  and  that  finding  will  not  be 
disturbed. 

There  are  a  number  of  errors  disclosed, 
each  of  which  is  of  minor  Importance,  and 
none  of  which  is  sufficient  to  cause  a  reversal 
of  the  judgment.  There  was  nothing  In  any 
of  the  errors  committed  that  deprived  the  de- 
fendant of  a  fair  trial  In  the  court  or  of 
fair  consideration  at  the  hands  of  the  Jury. 

The  Judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BURGH,  MASON, 
POUTER,  and  DAWSON,  JJ.,  concurring. 
WEST,  J.,  concurring  in  the  result,  but  not 
In  all  things  said. 


BASDALB  V.  ATCHISON,  T.  &  S.  F.  BY. 
CO.    (No.  20771.)  • 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Sytlahus  hy  the  Court.) 

1.  COUMEBCE  <S=»35— Intebstatk  SmpitENT. 

Continuous  transportation  of  a  car,  contain- 
ing household  goods  and  horses  from  West 
Plains,  Mo.,  to  Princeton,  Kan.,  under  separate 
billing,  by  the  St  Louis  &  San  Francisco  Rail- 
way Company  from  West  Plains  to  Kansas  Cits, 
Mo.,  and  by  the  Atcliison,  Topeka  &  Santa  E« 
Railway  Company  from  Argentine,  Kan.,  to 
Princeton,  held  to  be  interstate,  although  the 
shipper  intended  when  the  car  started  to  un- 
load the  horses  at  Kansas  City  and  drive  them 
to  Princeton. 

[ISd.  Note.— For  other  cases,  see  (Tommerce, 
Cent.  Dig.  §1  23,  26,  89.] 

2.  Cabkiebs   <S=>32(2)— Live   Stock  —  Con- 
TBACT— Waives. 

The  Santa  F6  was  not  at  liberty  to  waive,  in 
favor  of  the  shipper,  a  provision  of  its  contract 
with  him,  limiting  the  time  within  which  an  ac- 
tion might  be  commenced  to  six  months. 

[Ed.  Note.— For  other  cases,  see  CJarriers, 
Cent  Dig.  |  84.] 

Appeal  frcMn  District  Court,  Franklin 
County. 

Action  by  Earl  Easdale  against  the  Atchi- 
son, Topeka  &  Santa  Wi  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
X)eals.  Reversed  and  remanded,  with  direc- 
tion to  enter  judgment  for  defendant 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Top*a,  for  appelant 
W.  S.  Jenks,  of  Ottawa,  for  appellee. 


4=9For  oUiar  oases  ma  same  toplo  and  KBT-NUUBBR  In  all  Key-Numbered  Dlce*ts~»nd  Indexaa 

•Rehearing  denied  May  18.  1917.         Digitized  by  VjOOQIC 


Kan.) 


BASDAIiB  V.  ATCHISON,  T.  4'  S.  V.  BT.  CO. 


165 


BURCH,  J.  The  action  was  one  for  dam- 
ages for  Injury  to  live  sto<*  occurring  In 
course  of  transportation  from  West  Plains, 
Mo.,  to  Princeton,  Kan.  The  plaintiff  re- 
covered, and  the  defendant  ai^>eal8,  the  prin- 
cipal question  b^ng  whether  or  not  the  ship- 
ment was  Interstate. 

"W^est  nalns  is  a  station  on  the  St  lools  9i 
San  Francisco  Railway.  Pririoeton  Is  a  sta- 
tion on  the  Atchison,  T(q;>eka  &  Santa  F^ 
Hallway.  The  plaintiff  loaded  an  emigrant 
car  witb  household  goods  and  horses  at 
West  Plains,  and  billed  the  car  to  Kansas 
City,  Mo.,  over  the  Frisco.  The  car  was 
tbere  dellmed  to  the  Santa  T6  and  was  re- 
billed  by  the  Santa  F6  to  destlsatioa  The 
Santa  F6  MUing  read  from  Argentine,  Kan., 
to  Princeton.  Argentine  Is  separated  from 
Kansas  City  by  the  Une  between  the  two 
states,  but  the  Santa  F«  yards  at  Argentine 
extend  Into  Kansas  City.  The  car  was  plac- 
ed on  the  Santa  F£  traidis  by  the  Frisco. 
Tbe  car  in  fact  passed  is  course  of  contlnu- 
ons  transportatI(Hi,  without  unloading,  from 
West  Plains  to  Princeton.  The  plaintiff  tes- 
tified that  the  Frisco  agent  at  West  Plains 
wuold  not  bUl  the  car  to  any  place  In  Kan- 
sas unless  the  horses  were  inspected.  In 
order  to  avoid  inspection,  the  plaintiff  billed 
tbe  shipment  to  Kansas  City,  intending  to 
drive  the  horses  from  there  to  Princeton. 
On  the  way  to  Kansaa  City,  or  when  tbe 
car  arrived  tbere,  he  changed  his  mind,  and 
after  Imqpection,  tbe  horses  went  on  in  the 
car  with  the  household  goods.  The  horses 
were  injured  wlille  on  the  Une  of  the  Santa 
F&  The  court  allowed  tbe  Jury  to  deter- 
mine the  character  of  tbe  shipment,  under 
an  Instruction  that  thiey  might  find  It  was 
not  interstate  If  they  found  tbe  plaintiff's 
original  intention  was  to  ship  tbe  horses  by 
rail  to  Kansas  City  and  then  take  them  over^ 
land  to  Princeton.  The  jury  found  tbe  sliip- 
ment  was  not  interstate. 

The  only  confilct  in  tbe  evidence  was 
whether  the  Frisco,  when  It  placed  the  car 
on  tbe  Santa  F6  tracdcs,  left  the  car  <m  the 
Kansas  side,  or  the  Santa  Fe  switch  engine 
whl(A  picked  up  the  car  crossed  the  state 
line  to  get  it  Tlie  court  does  not  regard 
this  matter  as  material,  and,  applying  the 
law  to  tbe  undisputed  facts,  concludes  that 
the  shipment  was  interstate. 

The  plaintiff  relies  on  the  case  of  Gulf, 
Colorado  &  Santa  F«  Ry.  Co.  v.  Texas,  204 
U.  S.  403,  27  Sup.  Ot  360,  51  L.  Ed.  540. 
In  that  case  com  was  shipped  from  HudsMi, 
S.  D.,  to  Texarkana,  Tex.  While  in  transit 
the  com  was  sold.  After  arrival  at  Tex- 
arkana, and  after  a  delay  of  five  days,  the 
purchaser  reshipped  the  corn  to  Goldthwalte, 
Tex.,  to  fulfill  a  contract.  It  was  held  that 
the  shipment  was  intrastate.  At  tbe  com- 
mencement of  transportation  the  corn  had 
no  destination  but  Texarkana.  The  carrier's 
contract  with  the  shipper  ended  there.  While  I 
the  com  was  in  transit  the  shipper  parted  I 


with  title.  The  purchaser  paid  for  the  com 
and  received  it  at  Texarkana.  Not  until 
then  did  he  have  any  control  over  Its  des- 
tination. The  purchaser  might  have  ful- 
filled his  contract  with  bis  customer  at  Oold- 
thwajte  with  other  com.  He  did  not  start 
to  fulfill  this  contract  until  after  the  car- 
riage Initiated  by  tbe  original  shipper  had 
been  comi^eted,  and  the  subsequent  forward- 
ing of  the  com  to  Goldthwalte  was  an  in- 
dependent shipment 

The  plaintiff  also  cites  the  case  of  C,  M. 
&  St  P.  Ry.  v.  Iowa,  238  U.  S.  834,  34  Sup. 
Ct.  592,  58  L.  Ed.  988.  A  coal  company  at 
Davenport  Iowa,  received  cars  of  coal  from 
the  state  of  Illinois  over  various  railroads 
and  paid  the  tran:H>ortation  charges  to  Dav- 
enport ThB  cars  would  be  placed  on  an  in- 
terchange tra(^,  and  the  coal  company  would 
then  bill  them  to  designated  points,  accord- 
ing to  the  demands  of  its  trade.  The  rail- 
way company  refused  to  receive  coal  biUed 
to  stations  on  Its  own  line  In  Iowa  in  cars 
of  other  companies.  The  state  Railroad 
Oommlssion  ordered  it  to  accept  sudi  billing. 
It'  was  held  that  the  local  billing  was  intra- 
state and  that  the  Railroad  Commission  had 
jurisdiction  over  the  subject  The  decision 
Was  controlled  by  the  following  finding  of 
the  Railroad  Oommlssion,  which  the  court 
approved: 

"Under  the  admitted  facts,  the  city  of  Daven- 
port boeam*  a  distributing  point  for  coal  ship- 
ped by  the  consignor.  The  certainty  in  regard 
to  the  shipments  of  coal  ended  at  Davenport. 
Tbe  point  where  the  same  was  to  be  shipped  be- 
yond Davenport  if  at  all,  was  determined  after 
the  arrival  of  tbe  cool  at  Davenport."  233  U. 
S.  842,  34  Sup.  Gt  694,  58  L.  Ed.  988.      . 

[1]  Neither  of  the  cases  dted  governs  tbe 
present  controversy.  It  Is  well  settled  that 
the  essential  character  of  commerce,  as  dis- 
closed by  all  the  facts,  and  not  its  Incidents, 
siKh  as  local  or  through  biUs  of  lading,  de- 
termines its  character  as  interstate  or  other- 
wise. Texas  &  N.  O.  R.  R.  Co.  v.  Sabine 
Tram.  Co.,  227  0.  S.  Ill,  38  Sup.  Ct  229,  57 
L.  Ed.  442;  Louisiana  R.  R.  Comm.  v.  Tex. 
&  Pac.  Ry.,  229  U.  S.  336,  33  Sup.  Ct  837, 
67  L.  Ed.  1216 ;  Atchison,  Topeka  &  S.  F.  Ry. 
V.  Harold,  241  U.  S.  871,  36  Sup.  Ct.  665,  60 
L.  Ed.  1050. 

In  this  Instance,  Kansas  City  was  at  no 
time  tbe  destination  of  tbe  horses,  any  more 
than  It  was  the  destination  of  the  household 
goods  In  the  same  car.  All  the  articles  in 
the  car  were  destined  from  the  beginning  for 
Princeton.  To  avoid  the  burdens  of  inspec- 
tion, the  plaintiff  at  first  Intended  to  change 
the  method  of  transporting  the  horses  on  ar- 
rival at  Kansas  City,  but  with  the  exception 
that  the  horses  were  to  be  unloaded  tbere 
for  driving,  all  the  property  placed  in  the 
car  started  on  a  continuous  journey,  not  to 
Kansas  City,  but  to  Princeton.  On  the  way 
to  Kansas  City,  or  on  arrival  there,  the  plain- 
tiff concluded  not  to  substitute  driving  for 
railway  transportation  of  the  horses  from 
Kansas  to  Princeton,  and  the  car  with  Its 
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original  contents  proceeded  uninterruptedly 
to  Its  previously  determined  destination. 
The  necessary  reblUing  was  a  mere  incident 
to  the  shipment  as  to  both  the  horses  and  the 
household  goods.  In  taking  the  car  from 
the  Frisco,  the  Santa.  FS  was  apprised  of 
the  fact  that  it  was  completing  a  shipment 
originating  on  that  road.  To  hold  that  the 
Santa  Vt  billing  was  an  Independent,  Intra- 
state matter  would  open  tb!e  way  to  evasions 
which  would  deprive  Congress  of  control 
over  interstate  commerce. 

[2]  The  bills  of  lading  issued  by  both  rail- 
roads required  an  actlcm  to  be  commenced 
within  six  months^  This  was  not  done. 
There  was  evidence  oC  conduct  on  the  part 
of  Santa  Fe  employ^  which  under  local 
rules  might  have  amounted  to  a  waiver  of 
the  limitation.  Since  the  shliment  was  in- 
terstate, the  railway  company  could  not  fa- 
vor the  plaintiff  by  grantlnig  him  a  grace 
period  within  which  to  bring  suit  It  la  said 
there  was  no  evidence  that  the  form  ot  con- 
tract used  was  the  form  adopted  for  Inter- 
state shltHn«its.  Neither  was  there  any  evi- 
dence that  It  was  not  the  form  adc^tted  for 
completing  interstate  shipments  received  by 
the  Santa  F6  at  Argentine  and  requiring  re- 
billing.  Illegal  preferences  by  the  railway 
cominny  wUl  not  be  presumed,  and,  the  sbip- 
ment  being  governed  by  federal  law,  which 
ccmdemna  discrlminatiOQ  by  waivers  of  con- 
tract limitations,  the  parties  were  bound  by 
the  contract  made. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  enter  Judgment  tor  the  defendfutt. 
All  the  Justices  concurring. 


DEVEH  V.  EUREKA  BANK.    (No.  20818.) 
(Supreme  Court  of  Kansas.    April  7,  1917.) 

CSyllabut  by  the  Court.) 

1.  Lis  Penoens  «=>24(1)  —  Purchase  Peko- 
IMO  Suit— RioHTS. 

One  who  purchases  property  pendente  lite 
is  bound  by  the  decree  in  the  penmng  suit,  and 
that  decree  ia  not  subject  to  collateral  attack 
at  the  instigation  of  the  purciiaser. 

[Ed.  Note. — For  other  cases,  see  I>is  Pendens, 
Cent  Dig.  {|  38,  42,  44.] 

2.  Lis  PENDSa»8  «=»24(2)  —  Fobeclosube  — 
Sale— iNTEBEST  of  Mobtoaqob— Collateb- 
AL  Attack. 

Where  irreinilarities  occur  in  a  sheriff's  sale 
of  propertv  which  has  been  subjected  to  mort- 
gage foreclosure,  one  who  purchases  the  inter- 
est of  the  mortgagor  in  the  foreclosure  suit  after 
the  mortgagor  as  defendant  has  been  served  with 
summons  must  make  his  complaint  of  such  ir- 
regularities in  the  foreclosure  suit,  and  will 
not  be  heard  to  complain  thereof  by  a  collateral 
attack  in  an  independent  action  against  the 
grantee  holding  the  sheriff's  deed  pursuant  to  the 
mortgage  foreclosure  sale. 

[Ed.  Note.— For  other  cases,  see  lis  Pendens, 
Cent.  Dig.  §  39.] 

Appeal  from  District  Court,  Clay  County. 
Actloq  by  Joseph  M.  Dever  against  the 


Eareka  Bank  to  qoiet  title  to  pn^ierty  ac- 
quired by  him  pendente  lite,  and  cross-action 
by  defendant  to. quiet  title  and  for  posses- 
sion. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

George  L.  Davis,  of  Clay  Center,  for  appel- 
lant. R.  P.  Kelley,  of  Eureka,  and  F.  L. 
Williams,  of  Olay  Center,  for  applies. 

DAWSON,  J.  This  Is  an  action  by  platn- 
tlflf  to  quiet  title  to  property  acquired  by  him 
pendente  lite,  and  a  cross-action  by  the  de- 
fendant to  quiet  title  and  for  possession  on 
a  title  founded  on  a  sherUT's  deed.  l%e 
plain  tifT  claims  title  and  possession  of  cer- 
tain fractional  town  lots  in  Clay  Center  by 
virtue  of  a  deed  procured  by  him  from  one 
PatU  W.  Wolff  while  the  latter  was  a  defend- 
ant In  a  mortgage  foreclosure  suit  brought  by 
one  George  W.  Hanna,  which  sought  to  sub- 
ject these  lots  to  the  satisfaction  of  a  debt 
secured  thereby.  Wolff  had  been  served  per- 
sonally with  summons  before  executing  the 
deed  to  plaintiff.  The  defendant  bank  was 
a  defendant  and  cross-petitioner  in  Hanna's 
mortgage  foreclosure  salt,  and  was  awarded 
a  lien  on  the  town  lots  In  question,  subject 
to  the  prior  lloi  held  by  Hanna,  and  subject 
also  to  another  lien  superior  to  both,  bat 
which  was  not  then  in  controversy. 

The  property  was  ordered  8<dd  to  satisfy 
Hanna's  mortgage,  the  defendant's  lien,  and 
other  claims.  The  defendant  bought  the 
property  at  sheriff's  sale.  Its  bid  was  $1,000. 
and  the  sheriff's  return  so  recited.  Later  the 
bank  died  a  motion  redtlng  that  Its  bid  of 
$1,000  was  a  mistake,  and  that  It  Intended  to 
bid  $1,917.50,  and  asked  leave  to  Increase  Its 
bid,  and  that  the  sherifTs  return  be  amended 
to  show  a  sale  of  the  property  at  the  latter 
price.  This  was  allowed,  the  sale  confirmed, 
and  a  sheriff's  deed  Issued  to  the  bank.  Hie 
defendant  claims  title  and  the  right  of  iMS- 
sesslon  under  the  sherifTs  deed.  The  conrt 
gave  Judgment  for  the  bank,  and  the  plaintiff 
appeals,  on  the  ground  that  the  district  court 
had  no  authority  to  permit  the  bank  to  raise 
its  bid  in  purchasing  the  property  at  the  fore- 
closure sale,  that  the  court  had  no  power 
to  permit  the  sheriff  to  amend  his  return, 
and  that  the  decree  confirming  the  sale  was 
void. 

[1]  The  plaintiff  purchased  the  title  of 
Paul  W.  Wolff  pendente  lite.  He  stepped  in- 
to Wolff's  shoes,  and  acquired  no  better 
claim  to  the  property  nor  any  better  position 
than  WolfTs.  Civ.  Code,  S  88  (Gen.  St.  1000, 
i  S67&).  He  is  as  much  bound  by  the  pro- 
ceedings in  the  foreclosure  ^It  as  if  he  were 
an  active  participant  and  litigant  therein. 
Bell  V.  Diesem,  86  Kan.  304, 121  Pac.  335.  syl. 
par.  4.  The  proceedings  wefe  not  void.  At 
most  they  were  irregular,  although  that  point 
need  not  be  decided.  This  case  amounts  to 
no  more  than  a  collateral  attack,  and  as  such 
It  cannot  prevail.    Paine  v.  Spratley,  5  Kan. 
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525;  Antbony  ▼.  Halderman,  7  Kan.  60; 
WUMns  V.  TonrteUott,  42  Kan.  176,  22  Pac. 
11 ;  Bank  of  Santa  F«  t.  Haskell  County 
Bank,  51  Kan.  50,  32  Pac.  627;  Rhodes  v. 
Spears,  63  Kan.  218,  65  Pac.  228;  Beal  t. 
Jones,  98  Kan.  582,  158  Pac.  1113 ;  Sheehy  v. 
Lemons,  99  Kan.  283,  161  Pac.  662. 

[2]  If  there  was  any  irregularity  in  the 
nanna  foreclosure  suit  that  case  furnished 
tlie  opportunity  for  the  plaintiff,  as  Wolff's 
grantee,  to  complain.  As  Wolff's  grantee  he 
now  invokes  the  aid  of  a  court  of  equity,  but 
be  does  not  offer  to  do  equity.  The  defendant 
has  paid  its  money  into  court,  and  the  money 
bas  been  applied  to  satisfy  Banna's  judgment 
against  Wolff,  to  tlie  satisfaction  of  defend- 
ant's Judgment  against  Wolff,  and  to  the  sat- 
isfaction of  other  debts  and  claims  against 
Wolff,  which  were  also  determined  in  Han- 
na's  suit  Neither  in  Banna's  case  nor  here 
does  the  plaintiff  otier  to  return  that  sum 
or  any  part  of  it.  While  these  reasons  do 
not  include  all  that  might  be  said  on  this 
unusual  but  simple  case,  they  will  serve  to 
show  that  the  Judgment  of  the  district  court 
was  correct. 

Affirmed.    All  the  Justices  concurring. 


HAGIiUMD  T.  BURDICK  STATB  BANK 
et   «L      (No.   20753.)* 

(Supreme  Court  of   Kansas.     April  7,  1917.) 

(Bvllahut  Ttv  the  Oouri.) 

1.  AsHEST  ®s>39  —  Supplemental  PaocExn- 

iNGS—IicPBisosiOiNr— Statute. 
In  a  proceeding  supplemental  to  execution, 
a  sheriff  holding  a  warrant  issued  under  the 
provisions  of  section  7429,  Gen.  St.  1916  (Code 
Civ.  Proc.  S  525),  authorizing  him  to  arrest  the 
debtor  and  bring  Iiim  before  the  probate  judge, 
has  no  power  to  imprison  the  debtor  in  the 
county  jail,  even  temporarily  for  safe-keeping; 
and  this  is  true,  although  uie  arrest  be  made 
at  a  distance  from  the  county  seat,  which  the 
sheriff,  returning  with  the  debtor  in  custody, 
cannot  reach  until  late  at  night,  when  the  pro- 
bate judge  would  not  be  at  his  office. 

lEA,  Note.— For  other  cases,  see  Arrest,  Cent 
IMg.  i  94.] 

*         2.   FaUBE  IKPBISONIISNT  «=a40— InSTBUOnONB 

—Evidence. 
An  instruction  to  the  jury  complained  of  was 
properly  given,  and  findings  of  fact  returned  by 
the  jury  were  sustained  by  the.  evidence. 

[Ed.  Note^— For  other  cases,  see  False  Im- 
prisonment, Cent.  Dig.  |  119.] 

Appeal  from  District  Court,  Morris 
County. 

Action  by  Victor  H.  Haglund  against  the 
Burdick  State  Bank  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Anderson  &  Llndquist,  of  CouucU  Grove, 
and  Clad  Hamilton  and  Clay  Hamllftn,  both 
of  'I>opeka,  for  appellants.  O.  B.  Daughters, 
of  Manhattan,  and  Stanley  &  Stanley,  of 
Kansas  City,  for  appellee. 


BtTRCH,  J.  Tlie  action  was  one  for  dam- 
ages for  false  imprisonment.  Hie  plaintiff 
recovered,  and  the  defendants  appeal. 

The  plaintiff  resided  in  Kansas  City,  Mo., 
and  at  the  inception  of  the  proceedings  re- 
sulting in  his  Imprisonment  was  visiting  his 
father,  Charles  Haglund,  who  resided  at  Bur- 
dick, a  city  in  Morris  county,  26  miles  dis- 
tant from  Council  G-rove,  the  county  seat. 
The  Burdick  State  Bank  was  located  at  Bur- 
dick. E.  T.  Anderson  was  its  cashier.  Ed- 
win Anderscm  was  the  cashier's  brother,  and 
an  attorney  at  CouncU  Grove.  The  bank  held 
an  unsatisfied  Judgment,  rendered  on  a 
promissory  note  given  by  the  plaintiff,  and 
Instituted  proceedings  against  him  in  aid  of 
execution.  Instead  of  taking  an  order  of  ap- 
pearance for  examination,  the  bank,  through 
the  attorney,  procured  a  warrant  of  arrest 
to  be  issued  and  placed  in  the  hands  ot  the 
sheriff,  under  the  provisions  ot  section  7428, 
General  Statutes  1916  (Code  Civ.  Proc.  {  525), 
which  reeds  as  follows: 

"Instead  of  the  order  requiring  the  attendance  v 
<^  the  judgment  debtor,  as  provided  in  the  last 
two  sections,  the  judge  may,  upon  proof  to  his 
satisfaction,  by  affidavit  of  the  party  or  other- 
wise, that  there  is  danger  of  the  debtor  leaving 
the  state,  or  concealing  himself,  to  avoid  the 
examioation  herein  menticmed,  issue  a  warrant 
requiring  the  sheriff  to  arrest  him  and  bring 
him  before  such  judge,  within  the  county  in 
which  the  debtor  may  be  arrested.  Such  a  war- 
rant can  be  issued  only  by  a  probate  judge  or 
the  judge  of  the  district  court  of  the  county  in 
which  such  debtor  resides  or  may  be  arrested. 
Upon  being  brought  before  the  judge,  he  shall 
be  examined  on  oath,  and  other  witnesses  may 
be  examined  on  either  side;  and  if  on  such  ex- 
amination it  appears  that  there  Is  danger  of  the 
debtor  leaving  tiie  state,  and  that  he  has  prop- 
erty which  he  unjustly  refuses  to  apply  to  such 
judgment,  he  may  be  ordered  to  enter  into  an 
undertaking,  in  such  sum  as  the  judge  may  pre- 
scribe, with  one  or  more  sureties,  that  he  will, 
from  time  to  time,  attend  for  examination  be- 
fore the  judge  mr  referee,  as  shall  be  directed. 
In  default  of  entering  into  such  undertaking,  he 
may  be  committed  to  the  jail  of  the  county,  by 
warrant  of  the  judge,  as  for  a  contempt." 

The  warrant  was  issued  at  about  6  o'clock 
in  the  afternoon  of  June  15,  1914,  and  the 
plaintiff  was  arrested  at  his  father's  house 
in  Burdick  at  about  7  o'clock  in  the  evening. 
OChe  sheriff  t<dd  the  plaintiff  he  could  pay 
$600  or  go  to  Council  Grove.  The  plaintit. 
said  he  would  go  to  Cttuncil  Grove.  When 
the  plaintiff  and  the  sheriff  reached  the  sher- 
iff's automobile,  standing  In  the  street,  the 
cashier  of  the  bank  was  there.  The  plain- 
tUTs  fathOT  was  a. depositor,  having  funds  In 
the  bank  to  the  amount  of  $600.  The  cashier 
made  a  talk  to  the  plaintiff  about  the  dis- 
grace of  being  taken  to  Council  Grove  and 
put  in  Jail,  and  asked  if  it  would  not  be  bet- 
ter to  pay  the  note,  or  have  his  father  pay 
it.  The  plaintiff  owned  nothing  at  the  tlnfe, 
except  some  lots  in  Illinois  which  he  had 
traded  for.  They  cost  him  |1,500,  and  were 
assessed  at  $1,200.  His  papers  were  in  the 
house,  and  he  went  for  tliem.  When  be  pro- 
duced them,  the  cashier  observed  that  the 


«s>For  other  cases  see  Mme  topic  and  KBT-NVMBEiR  in  all  Kejr-Numbered  DlsesU  and  Indexes 


'Rehearing  denied  May  18,  1917. 


Digitized  by 


Google 


168 


IM  P^O^PlO  RBPOBTBB 


CKaa 


plaintiff's  name  was  not  In  the  deed,  and  the 
deed  bad  not  been  recorded.  The  cashier 
urged  the  plaintiff  to  pay,  and  urged  the 
plaintiff's  father  to  pay,  to  save  all  the  trou- 
ble of  haTlng  to  go  to  Council  Grove.  The 
plaintiff's  father  was  willing  to  pay  if  the 
plaintiff  would  request  it,  but  the  plaintiff 
preferred  to  go  to  Council  Orove.  The  plain- 
tiff had  read  the  warrant  and  understood  he 
would  be  taken  before  the  probate  Judge. 
An  accident  to  the  automoWe  caused  delay, 
and  Council  Grove  was  not  reached  until 
abont  11  o'clock  at  night.  The  sheriff  placed 
the  plaintiff  in  the  county  jail  and  locked 
him  in.  About  7  o'clock  the  next  morning 
the  sheriff  called  the  plaintiff  for  breakfast 
and  the  plaintiff  ate  breakfast  in  jaiL  Aft- 
er that  the  plaintiff  saw  no  one  ontii  about 
10  o'clock  in  tbe  forenoon,  when  the  sheriff 
admitted  the  attorney  for  the  bank  into  the 
Jail.  The  attorney  renralned  in  the  Jail  talk- 
ing to  the  plaintiff  until  about  nooa,  the 
sheriff  being  present  part  of  the  time. 
Among  other  things,  the  attorney  said  It 
would  be  better  for  the  plaintiff  to  have  the 
attorney  telephone  the  plaintiff's  father  at 
Burdlck  to  pay  the  note  tlian  for  the  plain- 
tiff to  be  kept  In  Jail,  and  that  the  plaintiff 
was  to  be  kept  in  jail  until  the  note  was  paid. 
Because  of  the  threat  to  keep  him  In  Jail  nn- 
til  he  dld«lt,  the  plaintiff  gave  the  attorney 
permission  to  telephone  the  plaintiff's  father. 
About  noon  the  probate  Judge,  who  bad  is- 
sued the  warrant,  heard  from  some  source 
that  the  plaintiff  was  in  Jail.  He  went  to 
the  Jail,  procured  a  key  from  tbe  women 
there,  went  in,  got  the  plaintiff,  and  took  the 
plaintiff  to  his  office,  arriving  there  about  1 
o'clodc  in  the  afternoon.  Some  time  after- 
ward the  attorney  came  to  the  probate 
Judge's  office,  told  the  plaintiff  his  father  had 
settled  the  note,  and  said  the  plaintiff  could 
go  beck  to  Burdlck  at  any  time.  The  at- 
torney bad  telephoned  the  cashier  at  Bur- 
dlck, and  the  cashier  had  Interviewed  the 
plaintiff's  father.  The  plalntlfTs  father  re- 
lated the  conversation  as  follows: 

"He  told  me  Vic  was  in  jail,  and  it  would  be 
the  best  thing  if  you  go  over  to  the  bank  and 
would  write  out  a  note,  and  then  they  will  let 
him  out.  And  another  thing  he  says,  'He  ain't 
got  no  folks  in  there,  and  nobody  knows  him 
there,'  he  says:  'I  don't  like  to  wgn  any  note,' 
says  I,  'because  he  says  last  night  that  he  didn't 
want  to  aak  me  to  do  it.'  'Well,  you  had  better 
come  over  to  the  bank,  and  you  sign  a  note,  and 
then  I  will  telephone  to  Council  Grove,  and  he 
will  get  out  and  be  free.* " 

The  bank  collected  from  the  plaintiff's  fa- 
ther the  sum  of  $600,  which  the  Jury  found 
to  be  $124.10  more  than  the  debt,  with  inter- 
est, to  the  time  of  satisfaction.  The  plain- 
tiff settled  with  Tils  father  for  the  n*oney 
which  bis  father  paid.  This  story  is  taken 
from  the  evidence  favorable  to  the  plaintiff, 
upon  which,  under  the  familiar  rule,  it  Is  as- 
sumed the  verdict  in  favor  of  the  plaintiff 
rests. 

[1]  The  Jury  were  Instructed  that,  not- 
withstanding the  fact  tbe  sheriff  arrived  at 


Council  Grove  with  tbe  plaintiff  in  tbe  night- 
time, when  tlie  prol>ate  Judge  would  not  be 
at  his  office,  the  sheriff  had  no  right  to  lock 
tbe  plaintiff  In  Jail  and  keep  him  there  until 
the  next  day.  The  defendants  say  tbe  ln< 
struction  was  wrong,  and  was  proJudidaL 
In  view  of  other  instructions  given,  it  is  not 
entirely  clear  that  the  instruction  complain- 
ed of  would  have  been  prejudicial,  if  errone- 
ous; but  it  was  not  erroneous.  Imprison- 
ment under  civil  process  stlU  occupies  a  re- 
stricted field  in  the  jurisprudence  of  tbls 
state,  but  nor.e  of  the  restrictions  will  be  re- 
moved and  the  field  enlarged  by  Jadidal  in- 
terpretation. In  the  case  of  Hynes  v.  Jun- 
gren,  8  Kan.  391,  the  action  was  one  for  false 
imprisonment.  In  a  civil  action  for  debt. 
Hynes  procured  the  arrest  of  Jmigren  on  pro- 
cess issued  to  a  constable  by  a  Justice  of  tbe 
peace.    The  syllabus  reads: 

"Where  an  order  of  arrest  commands  the  offi- 
cer to  arrest  the  debtor  and  take  him  forthwith 
before  the  justice,  the  officer  is  not  Justified  In 
arresting  and  confining  him  in  jail."  Paragraph 
2. 

In  the  opinion  it  was  said; 

"The  judge  charged  the  Jury  that  the  original 
proceaii  in  the  hands  of  toe  constable  justified 
him  in  making  the  arrest  and  obeying  its  com- 
mands. This,  to  say  the  least,  was  as  favorable 
to  plaintifFs  as  the  facts  would  permit.  •  •  • 
The  order  of  arrest  commanded  the  constable  to 
arrest  Jungren  and  bring  him  forthwith  before 
the  justice.  Instead  of  so  doing,  he,  in  conjunc- 
tion with  Hynes,  carried  him  to  the  county  jail, 
and  kept  him  there  for  a  part  of  a  day  before 
taking  him  to  the  justice.  The  excuse  which 
they  attempted  to  make  on  the  trial  in  the  dis- 
trict court  was  that  Jungren  was  intoxicated. 
In  reference  to  this  the  learned  judge  charged 
the  jury  as  follows:  This,  if  true,  would  be  no 
justification  to  disobey  the  command  of  the  writ, 
and  incarcerate  the  plaintiff  in  jail,  and  keep 
him  there  exduded  from  counsel  and  friends.' 
This  we  think  is  correct.  It  was  the  duty  of  the 
constable  to  take  his  prisoner  forthicitk  before 
the  justice;  and  if  the  latter  found  him  to 
be  in  such  a  condition  as  not  to  be  able  to  pro- 
tect his  rights  in  court,  he  could  make  such  or- 
der for  his  safe-keeping,  and  for  a  postponement 
of  tbe  case,  as  should  be  right  and  proper."  8 
Kan.  395. 

In  the  present  case  the  warrant  leqoired 
the  sheriff  to  arrest  tbe  plaintiff  and  bring 
him  before  the  probate  Judge.  The  warrant  I 
was  tbe  measure  of  the  sheriff's  authority. 
He  could  arrest  tbe  plaintiff  and  take  talm  be- 
fore the  probate  judge,  but  nothing  more. 
He  could  not  Incarcerate  tbe  plaintiff  for  any 
purpose.  Furthermore,  the  probate  Judge 
could  not  order  incarceration  of  the  plaintiff, 
except  as  for  contempt  for  disobedience  of  an 
order  made  after  the  plaintiff  bad  been 
brought  before  him  for  examination.  In  ar- 
rest and  bail  cases,  the  statute  authorizes  the 
sheriff  to  commit  the  defendant  to  jail,  to 
be  kept  in  custody  until  discharged  by  law. 
Civ.  Code,  {  164  (Gen.  St.  1915,  S  7048).  In 
case  of  execution  against  the  person,  tbe  ex- 
ecution authorizes  the  sheriff  to  commit  the 
execution  debtor.  Civ.  Code,  t  507  (Gen. 
St.  1915,  {  7411).  The  power  to  commit  to 
Jail  was  withheld  from  the  sheriff  in  supple- 
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mental  proceedings  of  the  kind  invoked  by 
the  Bardlck  Bank,  and  tlie  defendant  could 
be  restrained  of  Ms  liberty  no  further  than 
the  statute,  and  the  warrant  Issned  in  com- 
pliance -with  the  statute,  required.  The  road 
to  the  probate  judge  and  the  road  to  the 
county  JaU  were  separate  roads,  and  the 
sheriff  could  not  abandon  the  one,  because 
night  inconveniently  overtook  him,  and  take 
the  otber. 

The  defendants  cite  the  case  of  Grab  v. 
liDcas,  166  Wis.  601.  146  N.  W.  504,  in  which 
It  was  said : 

"Officers  having  persons  under  arrest  in  their 
custody  may.  lawfully  place  them  for  safe-keep^ 
ing  in  any  proper  and  suitable  .place,  such  as  a 
city  or  county  jail ;  otherwise,  they  could  not 
be  safdy  kept.  While  the  primary  function  of 
a  jail  is  a  place  of  detention  for  persons  com- 
mitted thereto  under  sentence  of  a  court,  they 
are  also  the  proper  and  usual  places  where  peiv 
sons  under  arrest  or  awaiting  trial  are  kept 
till  they  appear  in  court  and  the  charge  against 
them  is  disposed  of."  156  Wis.  606,  146  N.  W, 
505. 

In  that  case  the  defendant  bad  been  ar- 
rested on  dvU  process,  had  been  taken  before 
the  Justice  of  the  peace  issuing  the  process, 
and  had  been  committed  to  the  custody  of  the 
constable  for  failure  to  give  the  bond  requir- 
ed of  him.  The  defendant  was  in  default 
for  failure  to  comply  with  an  order  of  court, 
and  safe-keeping  was  the  purpose  of  bis  de- 
tention. 

In  this  case,  the  plaintiff  occupied  the  legal 
status  of  the  defendant  in  the  case  of  Hynes 
V.  Jungren,  who  was  put  in  jail  while  on  the 
way  to  the  court  which  had  required  his 
presence.  The  defendants  ask:  What  was 
the  sheriff  to  do?  The  answer  is:  Do  what 
the  warrant  directed,  and,  If  delayed  In 
reaching  or  finding  the  probate  judge,  do.  as 
the  sheriff  would  have  done.  If  unable  to  get 
to  Council  Grove  at  all  the  night  of  the  ar- 
rest Invasion  of  a  debtor's  liberty  by  mere- 
ly taking  him  to  a  court  to  be  examined  re- 
specting his  property  is  so  slight,  and  Is  at- 
tended with  so  little  loss  of  respect  and  self- 
respect,  while  invasion  by  imprisonment  In 
the  county  jail  \a  so  great,  so  odious,  and  at- 
tended by  so  much  opprobrium,  that  the  court 
declines  to  recognize  power  to  Imprison  as 
an  incident  to  the  authority  vested  in  the 
sheriff  by  a  warrant  issued  under  the  statute 
quoted.  If  the  statute  be  weak,  the  Legisla- 
ture can  make  It  as  drastic  as  may  be  de- 
sired, keeping  in  mind,  however,  the  consti- 
tutional provision  prohibiting  imprisonment 
for  debt  except  In  case  of  fraud.  Bill  of 
Rights,  I  16. 

[I]  The  court  instructed  the  jury  that.  If 
the  defendants  did  not  direct  the  sheriff  to 
Imprison  the  plaintiff,  or  to  keep  him  In 
prison  after  he  was  there,  the  sheriff  alone, 
who  was  not  sued,  would  be  liable  for  the 
Illegal  detention.  This  Instruction  is  com- 
plained of.  It  was  given  for  the  benefit  of 
the  defendants,  who  gave  testimony  sufficient  | 


to  relieve  them  from  liability.  If  the  testi- 
mony were  believed  and  the  instruction  were 
followed. 

The  verdict  wds  for  $1,635.26,  $1,600  plus 
$1.'».26,  the  amount,  with  interest,  which  the 
bank  collected  above  the  full  amount  of  Its 
debt.  The  jury  returned  the  following  spe- 
cial findings : 

"1.  What  was  the  amount  of  the  judgment  and 
costs  upon  which  the  proceedings  set  out  in  the 
plain tilrs  petition  were  had? 

"Answer:    $476.90. 

"2.  What  was  the  sum  paid  to  th«  bank  by 
Charles  Hagliind,  for  his  son  Victor? 

"Answer:    $600. 

"3.  If  the  payment  referred  to  in  the  last 
questi<Mi  exceeded  the  amount  due  on  the  judg- 
ment in  question,  how  much  was  the  excess? 

"Answer:   $124.10. 

"Apply  on  No.  S,  $11.16  interest,  excess  $124.- 
10;    total  $185.26.'' 

It  Is  said  there  was  no  evidence  to  sustain 
the  first  and  second  findings,  and  that  as  a 
consequence  the  verdict  should  be  set  aside 
and  a  new  trial  granted.  There  Is  no  ground 
whatever  for  the  challenge  to  the  second  find- 
ing. Tbe  proof  was  abundant  and  clear,  and 
in  t&et  there  was  no  dispute  about  the  mat- 
ter. Documentary  evidence  famished  data 
for  the  computation,  the  result  of  which  was 
stated  in  the  first  finding,  and  the  question 
really  called  for  nothing  but  the  result  of 
a  mathematical  calculation.  As  a  matter  ii»f 
fact,  tb.e  third  finding  Is  $6.51  too  large.  If 
the  error  In  calculation  had  been  called  to 
the  attention  of  the  trial  court,  doubtless  the 
judgment  would  have  been  reduced  accord- 
ingly. Modification  of  the  judgment  by  this 
court  is  not  requested. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


SCHENCK  V.  SCHOOIi  DIST.  NO.  84  OF 
HAMILTON  COUNTY  et  al.    <No.  21162.) 

(Supreme  Court  of  Kansas.    April  7,  1017.) 
(SyUabua  by  the  Court.) 

JUDOMKNT        «=»517— JDBISDIOTIOK— OOIiAI- 

BBAL  Attack — Gkounds. 
A  judgment  rendered  by  a  court  having  ju- 
risdiction of  the  parties  and  subject-matter  is 
not  open  to  collateral  attack  on  account  of  il- 
legality or  fraud  which  was  in  issue  end  open 
for  Consideration  in  the  trial  in  which  the  judg- 
ment was  rendered,  although  such  judgment 
may  have  been  taken  by  default  or  consent  on 
the  day  following  the  bringing  of  the  original 
action, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
gent.   Dig.   S5   859,  960.] 

Appeal  from  District  Court,  Hamilton 
County. 

Action  by  Eugene  Schenck,  Sr.,  for  injunc- 
tion against  School  District  No.  .34  of  Ham- 
ilton County  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 


«s>Por  oUiar  caaas 
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Wm.  Easton  Hutchison  and  C.  B.  Vance, 
both  o(  Garden  City,  for  appellant  George 
Getty,  of  Syracuse,  and  H.  E.  Walter,  of 
Kingman,  for  appellees.      ' 

JOHNSTON,  C.  J.  This  was  an  action  by 
E>ugene  Schenck,  Sr.,  to  enjoin  the  collection 
of  a  tax  levied  for  the  purjwse  of  paying 
two  judgments  rendered  against  the  defend- 
ant, school  district  No.  34  of  Hamilton  coun- 
ty. Plaintiff  appeals  from  the  ruling  sustain- 
ing a  demurrer  to  hla  evidence  and  the  hold- 
ing that  the  judgments  sought  to  be  enjoin- 
ed are  not  open  to  collateral  attack. 

The  judgments  on  account  of  whidi  the 
tax  was  levied  were  obtained  by  Ross,  who 
built  a  new  school  building  for  the  district 
and  by  Ford  who  furnished  the  material 
for  its  construction.  It  was  alleged  that 
the  judgments  were  fraudulently  obtained 
through  the  collusion  of  the  plaintiffs  in 
those  actions  with  the  director  and  treas- 
urer of  the  district,  who  knew  that  the  con- 
tracts upon  which  the  judgments  were  bas- 
ed were  void  because  they  were  entered  into 
by  the  director  and  treasurer  without  any 
authority  "from  a  district  meeting  or  meet- 
ing of  the  district  board  of  said  district," 
and  that  "the  construction  of  such  a  school- 
house  had  not  been  authorized  by  the  voters 
of  said  district,  and  no  provision  had  l>een 
made  at  any  district  meeting  for  funds  to 
construct  the  same,  and  that  said  contracts 
and  all  alleged  Indebtedness  incurred  by 
said  director  and  treasurer  in  and  about  the 
construction  of  said  schoolhouse  were  and 
are  wholly  null  and  void  as  against  said  dis- 
trict" 

It  appears  that  school  district  No.  34  com- 
prises territory  8  miles  long  and  5  miles 
wide.  The  district  had  a  school  building  in 
the  eastern  part  of  the  territory,  and  at  their 
annual  meeting  in  April,  1916,  the  electors 
voted  In  favor  of  erecting  another  building 
in  the  western  part  of  the  district  and  that 
the  selection  of  a  site  should  be  left  to  the 
decision  of  the  board.  At  a  meetine  of  the 
board  held  on  July  6,  1916,  it  was  voted  that 
the  new  schoolhouse  should  be  located  at  a 
certain  point  in  the  west  end  of  the  district, 
and  that  a  frame  building  34  feet  long,  18 
feet  wide,  and  with  10-foot  studding  should 
be  erected.  The  district  was  then  without 
funds,  but  the  electors  voted  a  levy  of  12 
mills  for  general  school  purposes.  At  an 
election  held  In  June,  1916,  a  proposition  to 
issue  bonds  In  the  amount  of  $800  to  pay  for 
the  new  school  building  was  voted  down. 
Shortly  after  the  selection  of  a  site  and  th» 
decision  of  the  board  as  to  the  size  and  char- 
acter of  the  new  building  a  majority  of  the 
board  entered  into  the  contracts  with  Ross 
and  Ford,  who  thereafter  built  a  frame 
building  of  the  size  mentioned.  In  the  min- 
utes of  the  board  meeting  of  July  the  clerk 
made  a  note  that  he  objected  before  wit- 
nesses to  building  a  schoolhouse  of  that  size. 


At  a  board  meeting  held  on  September  5tta 
it  was  voted  to  allow  warrants  for  the  cost 
of  the  material  and  labor  for  the  building, 
the  clerk  voting  against  the  measure,  and 
soon  thereafter  a  teacher  was  hired,  wbo 
began  work  as  early  as  September  11th,  since 
which  time  the  schoolhouse  has  been  In  vse 
by  the  district  On  September  22,  1916. 
Ross  and  Ford  each  brought  an  action 
against  the  district,  and  on  the  next  day 
the  board  had  a  meeting  not  attended  by  the 
clerk,  when  they  voted  to  ratify  the  contracts 
with  Ross  and  Ford  and  the  action  taken  by 
the  director  and  treasurer  in  respect  to  the 
contracts,  and  the  building  was  accepted. 
They  also  Voted  to  empower  the  director  to 
employ  counsel  to  look  after  the  Interests  of 
the  district  in  the  actions  brought  by  Ross 
and  Ford  "either  by '  suit  or  compromise." 
On  the  same  day  the  board's  attorneys  en- 
tered Into  a  stipulation  with  the  plaintiffs  In 
the  actions  mentioned  wherein  It  was  agreed 
that  the  cases  should  be  tried  Immediately 
without  a  jury.  At  the  trial  the  plaintiffs 
were  each  awarded  judgment;  the  district 
filing  no  answers  and  offering  no  evidence. 
To  pay  these  judgments  the  board  on  Seiv 
tember  27th  authorized  a  tax  levy  of  8% 
mills,  which  is  the  tax  sought  to  be  enjoined 
in  this  action.  After  the  judgments  were 
secured  the  clerk  issued  a  call  for  a  meeting 
to  be  held  on  October  2d,  pursuant  to  a  peti- 
tion signed  by  over  ten  of  the  taxpayers  of 
the  district,  at  which  meeting  it  was  voted 
to  disaffirm  the  contracts  made  by  the  board, 
and  they  also  authorized  the  clerk  and  an- 
other to  make  application  to  the  court  to  set 
aside  the  judgments. 

The  plaintiff  contends  that  the  contracts 
were  void  because  the  board  acted  without 
authority  in  the  selection  of  a  site,  in  that 
no  provision  was  made  as  to  the  kind  of  a 
schoolhouse  to  be  built,  and  In  that  no  proper 
provision  for  funds  to  pay  for  the  building 
had  been  made.  It  Is  also  contended  that 
the  judgments  were  procured  and  entered  by 
fraud  and  collusion. 

This  proceeding  is  a  collateral  attack  upon 
judgments  that  are  regular  and  valid  upon 
the  face  of  the  record.  The  court  which  ren- 
dered them  had  jurisdiction  of  the  parties 
and  of  the  subject-matter,  and  its  decisions 
are  not  open  to  collateral  attack  unless  they 
were  procured  by  fraud.  The  fraud  avail- 
able in  such  an  attack  Is  what  has  been  call- 
ed extrinsic  fraud,  but  relief  against  a  judg- 
ment cannot  be  had  for  intrinsic  fraud,  some- 
thing which  was  in  issue  and  might  have 
been  decided  at  the  trial  at  which  the  judg- 
ment was  rendered.  Acts  of  illegality  and 
other  matters  which  might  have  been  inter- 
posed In  those  actions  are  foreclosed  by  the 
entry  of  the  judgments  so  long  as  they  stand 
unreversed.  Snow  v,  Mitchell,  37  Kan.  636, 
15  Pac.  224;  In  re  Wallace,  75  Kan.  432,  89 
Pac.  687;  McCormlck  v.  McCormlck,  82  Kan. 
81,  107  Pac.  546;    Weedomn  v.  Fowler,  84 
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Kan.  75,  113  Pac.  390;  United  States  t. 
Throckmorton,  98  17.  S.  61,  25  L.  Ed.  93. 

It  Is  contended  that  the  Judgments  In  ques- 
tion were  founded  upon  acts  of  the  school 
board  which  were  not  warranted  under  the 
law  and  were  not  performed  In  good  faith, 
but  these  were  defenses  which  might  have 
been  made  In  the  district  court  in  the  cases 
wherein  the  Judgments  were  rendered  and 
were  open  to  review  here  upon  appeal. 

In  Elder  v.  Bank  of  Lawrence,  12  Kan. 
242,  it  was  decided  that  a  Judgment  based  on 
transactions  which  were  forbidden  by  law 
and  on  secnrities  that  were  void — matters 
that  might  have  been  set  up  and  determined 
in  the  case — cannot  be  set  aside  in  an  In- 
junction proceeding. 

It  has  been  decided  that  an  application 
for  a  mandamus  to  compel  the  levy  of  a  tax 
for  the  payment  of  a  Judgment  against  a 
county  could  not  be  defeated  by  showing  that 
the  Judgment  against  the  county  was  based  on 
a  groundless  claim,  one  for  which  no  recovery 
could  have  been  had  if  a  defense  had  been 
made  in  the  original  action.  Investment  Co. 
v.  Wyandotte  County,  86  Kan.  708,  121  Pac- 
1097. 

In  Plaster  Ca  v.  Blue  Rapids  Township, 
81  Kan.  730,  106  Pac.  1079,  25  L.  R.  A.  (N. 
S.)  1237,  it  was  ruled  that  fraud  Involved 
and  open  to  determination  in  an  action 
wtiereln  a  Judgment  was  rendered  Is  deemed 
to  be  intrinsic,  and  if  error  was  committed 
an^  a  wrong  result  reached  it  can  be  correct- 
ed only  upon  appeal.  It  was  there  held  that 
a  Judgment  obtained  upon  perjured  testi- 
mony is  a  fraud  which  is  inherent  in  the  ac- 
tion and  Judgment  which  cannot  be  set  aside 
lu  an  injunction  or  other  Independent  pro- 
ceeding. See,  also,  Miller  v.  Miller,  89  Kan. 
151,  130  Pac.  681. 

In  an  action  on  a  Judgment  taken  by  de- 
fault against  defendant  in  a  county  other 
tban  that  in  which  he  resided  it  was  held 
not  to  be  a  defense  that  the  Joinder  of  the 
two  defendants  was  coUuslve  to  enable  plain- 
tiff to  sue  a  nonresident  out  of  the  county 
wherein  he  resided,  nor  yet  that  after  the 
Judgment  against  him  had  been  obtained  the 
action  was  dismissed  as  to  the  other  defend- 
ant Ayres  v.  Deerlng,  76  Kan.  14fl,  90  Pac. 
794.  See,  also.  In  re  Luttgerdlng,  83  Kan. 
205,  110  Pac.  95. 

The  fact  that  no  defense  was  made  by  the 
board  against  the  actions  of  Ross  and  Ford 
Is  not  a  sufficient  ground  for  an  attack  upon 
the  Judgm^its  in  this  proceeding.  These 
parties  had  claims  against  the  district  for 
the  material  and  labor  used  In  the  new 
school  building  which  was  then  in  use  by  the 
district.  They  brought  their  actions  against 
a  pr<^)er  party  In  a  court  of  competent  Ju- 
risdiction, and  the  director,  as  he  had  au- 
thority to  do,  employed  attorneys  to  repre- 
sent the  district  It  is  true  that  no  answer 
was  filed  nor  defense  made,  and  according  to 


the  testimony  it  may  be  said  the  Judgments 
were  taken  with  the  consent  of  counsel  for 
the  district.  However,  the  fact  that  no  an- 
swer was  filed  and  that  the  Judgments  were 
taken  practically  by  consent  so  soon  after 
the  actions  were  brought  is  not  good  ground 
for  treating  them  as  vc^d  and  setting  them 
aside. 

In  Armstrong  v.  Grant,  7  Kan.  285,  It  was 
held  that  a  Judgment  rendered  by  default  on 
the  return  day  of  the  summons,  although 
seriously  erroneous,  was  only  voidable,  and 
must  be  treated  as  valid  when  questioned 
collaterally.  See,  also,  Wagner  v.  Beadle, 
82  Kan.  468,  108  Pac.  859. 

It  is  also  held  that  compromise  Judgments 
and  those  taken  by  consent  in  cases  where 
the  courts  have  Jurisdiction  are  not  open  to 
collateral  attack.  White  v.  Crow,  110  U.  S. 
183,  4  Sup.  Ct.  71,  28  L.  Ed.  113 ;  Grouse  v. 
McVlckar,  207  N.  Y.  213,  100  N.  E.  697,  45 
L.  B.  A.  (N.  S.)  UQ9,  case  note  36  L.  R.  A. 
(N.  S.)  980. 

In  several  respects  the  action  of  the  school 
board  was  irregular  and  illegal,  and  this  ac- 
tion might  have  been  available  for  the  re- 
versal of  the  Judgment  if  an  appeal  had  been 
taken  In  the  original  action,  but  under  previ- 
ous rulings  of  this  court,  the  Judgments, 
having  been  rendered  by  a  court  having  Ju- 
risdiction of  the  parties  and  subject-matter, 
are  not  open  to  attack  in  this  proceeding  up- 
on any  of  the  grounds  set  forth  by  the  plain- 
tiff. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


HAMMOND  et  al.  v.  MARTIN  et  aL 
(No.  20754.) 

(Supreme   Court   of    Kansas.    April   7,   1917.) 

(SyOabut  by  the  Court.) 

Wnxs   «=a684(8)—GoNSTBUcnoN— Right    o> 

REPREBENTA.TIOM— Husband. 
Where  a  will  devises  a  life  interest  to  the 
testator's  wife,  with  a  remainder  in  equal  shares 
to  their  five  children,  a  provision  that,  if  an} 
of  the  children  should  die  before  the  inheritance 
passed  to  tbem,  the  issue,  if  any,  of  such  de- 
ceased child  should  take  his  share,  even  if  con- 
strued to  relate  to  the  situation  arising  from 
death  of  a  child  after  that  of  the  testator  and 
before  that  of  the  nu>th«:,  does  not  prevent  the 
spouse  of  a  deceased  child,  who  died  after  the  fa- 
ther and  before  the  mother,  from  inheriting  the 
share  of  such  child. 

[Ed.  Note.— -For  other  cases,  see  Wills,  Cent. 
r>ig.  i  1496.] 

Appeal  from  District  Court,  Doniphan 
County. 

Action  by  Thomas  B.  Hammond  and  anoth- 
er against  R.  H.  Martin  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Campbell  &  Campbell,  of  Wichita,  for  ap- 
pellants. A.  L.  Perry  and  J.  J.  Baker,  both 
of  Troy,  for  appellees. 
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MASON,  J.  W.  G.  Hammond  died,  leay- 
iag  a  will  purporting  to  devise;  a  life  in- 
terest In  property  to  his  wife,  with  a  re- 
mainder to  their  five  children,  a  provision 
being  added  that  if  any  of  them  should  die 
"before  the  inheritance  passes  to  them"  the 
child  or  children  of  such  deceased  child 
should  take  his  share.  One  of  the  testa- 
tor's children,  Lura  Hammond,  died  without 
issue,  and  intestate,  after  his  death,  and  be- 
fore that  of  his  widow.  In  an  action  for  the 
partition  of  a  part  of  the  property  devised, 
the  trial  court  decided  that  a  fifth  interest, 
being  the  share  of  such  deceased  child,  be- 
longed to  her  husband.  From  this  ruling 
the  other  children  of  the  testator  appeal. 

The  exact  language  of  the  will,  so  far  aa 
it  bears  upon  the  question  involved,  is  as 
follows: 

"I  also  give  devise  and  bequeath  to  mv  said 
wife,  all  the  tMtlance  of  my  reel  estate  including 
said  sixty  acres  herein  described  and  all  the 
balance  of  my  personal  property  for  and  during 
her  natural  life  and  widowhood,  with  remainder 
to  our  children,  Thomas  B.,  Robert  C,  Mattie, 
James,  and  Lura,  share  and  share  aliice ;  and 
if  any  of  said  children  should  die  before  the  in- 
heritance passes  to  them  I  desire  the  child  or 
children  of  said  deceased,  if  any,  shall  take  the 
share  of  such  deceased  parent.  It  is  my  express 
wish  that  none  of  the  lands  I  have  granted  or 
devised, to  my  wife  shall  be  sold  or  incumbered 
by  mortgage,  during  her  lifetime  but  kept  as  an 
inheritance  for  the  benefit  of  our  children  after 
we  have  both  passed  away." 

If  the  will  is  construed  according  to  the 
technical  meaning  of  the  terms  employed,  al- 
though the  right  of  the  children  to  the  pos- 
session and  enjoyment  of  the  property  was 
withheld  during  the  life  of  their  mother,  the 
fee  vested  in  them  at  the  death  of  their 
father,  and  the  expression  "before  the  inher- 
itance passes  to  them"  relates  to  the  time 
the  testator  died.  Under  this  construction, 
as  all  the  children  survived  their  father, 
each  at  the  time  of  his  death  took  a  one- 
fifth  Interest,  Bdbject  to  the  life  estate,  and 
the  share  of  Lura  Hammond  was  inherited 
by  her  husband.  But  the  appellants  contend 
that  the  intent  of  the  testator  should  con- 
trol, and  that  in  using  the  phrase  "before  the 
Inheritance  passes  to  them"  be  had  in  mind 
the  time  the  children  would  come  into  the 
enjoyment  of  the  property,  rather  than  the 
time  at  which  the  legal  title  would  vest  in 
them;  that  he  was  thinking  of  conditions  as 
they  should  exist  when  the  mother  died, 
rather  than  at  the  time  of' his  own  death. 
If  it  be  assumed  that  this  contention  is  sonnd 
we  conclude  that  the  Judgment  of  tlie  dis- 
trict court  must  still  be  upheld. 

Assuming  that  by  the  phrase  "before  the 
Inheritance  passes  to  them"  thei  testator 
meant  the  same  as  though  he  had  said  "be- 
fore the  children  shall  become  entitled  to 
the  possession  of  the  property,"  that  is,  be- 
fore the  death  of  the  mother,  the  will  made 
express  provision  that  the  share  of  a  child 
who  died  before  the  mother,  leaving  Issue, 
should  go  to  such  issue,  but  omitted  to  say 
in  so  msuas  words  what  should .  become  of 


the  share  of  a  dtild  who  died  at  tbat  time 
without  issue.  The  disposition  Intended  in 
that  event  is  a  matter  of  interpretation.  The 
appellee  maintains  that  as  no  other  course 
was  specifically  indicated,  the  title  should 
go  to  the  heirs  or  assigns  of  the  dead  child, 
in  this  instance  of  her  husband.  The  ap- 
pellants contend  that  the  title  should  go  to 
the  other  children.  The  appellee's  theory. 
In  this  aspect  of  the  case.  Is  that  the  will 
devised  a  fifth  Interest  to  each  child,  sub- 
ject to  a  life  interest  In  the  mother,  and  to 
a  restriction  that  if  any  child  died  before 
the  mother,  leaving  issue,  the  whole  of  the 
fee  should  pass  to  such  issue,  a  condition 
which  it  was  competent  for  the  testator  to 
create  (40  Cyc.  1593,  1683);  in  other  words, 
that  one-fifth  of  the  remainder,  or  fee,  vest- 
ed In  each  child  upon  the  death  of  the  fa- 
ther, subject  to  being  divested  only  by  the 
death  of  such  child  before  that  of  the  moth- 
er, leaving  issue.  The  appellants'  theory  Is 
that  If  the  fee  vested  in  the  children  at  the 
time  of  the  father's  death.  It  was  subject  to 
divestment  as  to  any  child  by  Its  death,  with 
■or  without  issue,  before  tbat  of  the  mother: 
that  the  puri)ose  of  the  testator  was  that 
when  the  mother  died  the  property  should 
pass  to  the  children  who  were  then  alive  and 
to  the  lineal  descendants  of  any  who  were 
dead. 

The  circumstance  that  the  testator  named 
the  children  tends  to  show  that  he  had  lu 
mind  the  devise  of  a  fifth  interest  to  each 
rather  than  of  the  entire  property  to  a 
class.  40  Cyc.  1474,  1507.  The  wish  express- 
ed in  the  concluding  sentence  of  the  quoted 
portion  of  the  will,  with  regard  to  the  prop- 
erty being  kept  as  an  inheritance  for  the 
children,  after  the  death  of  both  parents, 
seem  to  have  been  suggested  by  an  appre- 
hension that  the  principal  of  the  fund  might 
be  Impaired,  rather  than  that  one  of  the 
children  might  dispose  of  its  share  by  sale 
or  will,  or  by  remaining  interest  sufTer  it 
to  pass  to  a  surviving  husband  or  wife.  The 
decision,  of  course,  must  turn  upon  the  con- 
struction of  the  particular  language  used, 
and  the  interpretation  given  to  phraseology 
of  the' same  general  import  is  not  control- 
ling. In  some  of  the  cases  relied  upon  by 
the  appellants  the  wills  involved  contained 
provisions  quite  similar  to  those  of  the  will 
under  consideration,  but  all  doubts  as  to 
the  meaning  intended  were  put  at  rest  by 
specific  clauses  to  the  effect  that.  If  any  of 
the  children  should  die  without  issue,  prior 
to  the  death  of  their  mother,  its  share  should 
be  divided  among  those  then  living.  Bullock 
V.  Wiltberger,  92  Kan.  900,  142  Pac.  930; 
Lachenmyer  v.  Gehlbach,  266  III.  11,  107  N. 
E.  202. 

See,  also,  Almand  v.  Almand,  141  Oa.  872, 
81  S.  B.  228.  In  Marsh  v.  Consumers'  Park 
Brewing  Co.,  82  Misc.  Rep.  186,  143  N.  T. 
Supp.  360,  language  is  used  sustaining  the 
view  of  the  appellants,  but  no  question  was 
there  involved  or  discussed  as  to  the  effect 
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of  the  death  of  a  cliUd  without  Issue.  The 
point  determined  was  that  the  children  of  a 
deceased  child  were  entitled  to  the  share  it 
would  have  received  had  it  survived  the 
motber.  It  Flanagan  t.  Staples,  28  App. 
Div.  319,  61  N.  Y.  Supp.  10,  the  controversy 
was  between  the  legatee  and  heir  of  a  de- 
ceased child,  ^e  decision  In  Bowen  v. 
Hackney,  136  N.  C.  187,  48  S.  E.  633,  67  L.  E. 
A.  440,  tends  to  sustain  the  appellants'  posi- 
tion, but  the  language  of  the  will  there  con- 
strued differed  materlaily  from  that  now  un- 
der consideration.  On  the  other  hand,  the 
interpretation  contended  for  by  the  appellee 
finds  support  in  Cox  v.  Handy,  78  Md.  108, 
2T  AtL  227,  501,  and  the  cases  there  cited. 
•However,  in  the  argument  there  presented 
perhaps  more  stress  is  laid  upon  the  techni- 
cal aspect  of  the  matter  than  conformity  to 
modem  practice  would  suggest.  As  already 
Indicated,  we  are  of  the  opinion  that  the 
trial  court  correctly  held  that  the  surviving 
husband  of  Inra  Hammond  was  entitled  to 
the  share  of  the  property  which  she  would 
have  received  If  she  had  outlived  her  mother. 

Complaint  is  made  that  the  allowance 
made  to  the  appellants'  attorneys  did  not 
cover  some  items  of  expense.  The  abstract, 
however,  does  not  present  the  evidence  upon 
which  the  claim  was  based,  and  while  the 
amount  allowed  is  described  as  attorneys' 
fees.  It  may  have  been  intended  to  cover  ex- 
penses. 

The  judgment  is  ilfflrmed.  All  the  Justices 
concurring. 


HBGWOOD  et  al.  v.  LBEPBH  et  aL* 
(Ka  20828.) 

(Supreme  Court  ct  Kansas.    April  7,  1917.) 

(BvUalmt  fty  the  Court.) 

1.  MoarrOAOES  ^=337(2)— Dbkd  ob  Mobtoao^ 
— Secubitt— Pabol  Evidence. 

An  instrument  in  the  form  of  an  ordinary 
warranty  deed  may  be  shown  to  be  in  effect  a 
mortgage,  by  oral  evidence  that  it  was  intended 
aa  security  for  debts  owing  by  the  grantor  to 
the  grantee  and  to  other  persons,  and  mar  be 
enforced  as  such  at  the  instance  of  any  ot  the 
benefiriaries.  The  statute  forbidding  the  crea- 
tion by  parol  of  express  trusts  concerning  lands 
does  not  apply  to  that  situation. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  98,  99, 101,  103-107. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage.] 

2.  MoBTOAOKS  «=:>186(6)—Pbeexbskce»— Evi- 
dence. 

The  evidence  held  to  support  a  finding  that 
no  preference  was  intended  between  the  several 
debts  secured  by  a  deed. 

8.  Appkai.  and  Ebbob  «=9l073(l)— Habk]:,bs8 

Ebbob-^oini  Judgment. 
The  rendition  ot  a  joint  judgment  in  favor 
of  tlie  plaintiffs,  instead  of  a  separate  judgment 
for  ead  in  half  the  amount,  held  to  have  been 
nonprejudidaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4240.] 


4.  MoBTQAGKS  «=»209,  277— I/OSS  OF  hoax  — 

Liability. 
The  court  having  found  that  the  grantee, of 
a  deed,  which  was  intended  in  part  as  security 
for  debts  owed  by  the  grantor  to  third  persons, 
had  exchanged  the  land  for  another  tract,  whidi 
he  caused  to  be  conveyed,  in  satisfaction  of  his 
indebtedness,  to  a  creditor  of  his  own,  who  was 
conversant  with  all  the  facts,  fi.  judgment  is 
held  to  have  been  warranted,  holding  both  of 
them  liable  to  the  claimants  whose  hens  were 
thereby  lost 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  I>ig.  §i  466-168,  726,  727J 

Appeal  from  District  Court,  Franklin 
Coimty. 

Action  by  Mrs.  C.  W.  Hegwood  and  another 
against  Truman  E.  Leeper  and  others.  Judg- 
ment for  plaintiffs,  and  Pearl  S.  Leeper  and 
others  appeal    Affirmed. 

W.  S.  Jenksi  of  Ottawa,  for  appellants. 
Noah  L.  Bowman,  of  Gamett,  and  W.  JB. 
Pleasant,  of  Ottawa,  tor  appellees. 

MASON,  J.  Truman  Leeper  and  Pearl  S. 
Leeper,  his  wife,  executed  to  bis  father, 
J.  M.  Iieeper,  an  instrument  in  the  form  of  an 
ordinary  warranty  deed  to  a  quarter  section 
of  land.  The  grantees  afterwards  conveyed 
the  land  to  W.  M.  Glenn,  receiving  in  ex- 
change a  deed  to  a  town  lot,  valued  at  $5,000, 
the  title  to  which  was  taken  in  N.  E.  Stucker, 
an  uncle  of  Truman  Leeper,  who  canceled  a 
del>t  of  ^,000  owed  to  him  by  J.  M.  Leeper, 
and  paid  $1,000  to  Glenn.  Later  Mrs.  C.  Q.  • 
Begwood  and  Perry  Wilcox,  the  mother  and 
uncle  of  Pearl  S.  Leeper,  brought  an  action 
against  all  the  persons  named  excepting 
W.  M.  Glenn,  asserting  that  the  deed  from 
Truman  Leeper  and  liis  wife  to  his  father 
was  in  effect,  by  virtue  of  an  oral  agreement, 
a  mortgage  given  to  secure  an  indebtedness 
of  $2,700  owed  by  the  grantors  to  him,  and 
also  two  notes  of  $900  each  due  from  tb.6 
grantors  to  the  plaintiffs,  and  that  by  the 
transfer  of  the  property  they  had  wrongfully 
been  deprived  of  their  security,  whereby  a 
personal  liability  had  arisen  against  J.  M.  ' 
Leeper„  and  also  against  Stucker,  who  bad 
acted  with  full  knowledge  of  the  facts.  The 
trial  court  found  the  facts  to  be  substantially 
as  stated  by  the  plaintiffs,  and  as  the  land 
had  been  valued  at  $4,000  In  the  trade  with 
Glenn,  that  amount  (subject  to  additions  for 
Income  and  to  deductions  for  expenses,  reduc^ 
lug  it  to  $3,907)  should  be  regarded  as  a 
fund  pledged  to  the  payment  of  the  $2,700 
(with  Interest  $2,914)  due  from  Truman 
Leeper  and  his  wife  to  his  father,  and  of  the 
plaintiffs'  notes,  amounting  with  interest  to 
$2,169.  The  security  diverted  having  been 
sufficient  to  cover  but  76'/,  o  per  cent  of  the 
entire  indebtedness,  J.  M.  Leeper  and  Stuck- 
er were  held  liable  for  that  proportion  of 
the  plaintiffs'  claims,  and  judgment  was 
rendered  accordingly,  from  which  this  appeal 
Is  taken. 

[1]  1.  The  principal  contention  of  the  ap- 
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pellants  Is  that  the  plaintiffs  could  not  have 
acquired  a  lien  to  the  quarter  section  of  land 
under  the  circumstances  stated,  because  the 
arrangement  relied  upon  would  amount  to  an 
attempt  to  create  an  express  trust  concern- 
ing lands  b7  parol,  whereas  the  law  makes  a 
writing  necessary  to  produce  that  result. 
Gen.  Stat.  1915,  f  11874.  An  oral  agreement 
that  J.  M.  Leeper,  to  whom  the  land  was 
deeded,  was  to  accept  it  as  security  for  the 
payment  of  the  indebtedness  due  from  the 
grantors  to  himself  and  to  the  plaintiffs,  im- 
plying as  it  does  an  obligation  to  hold  the 
title  for  that  purpose,  and  to  accoimt  for  the 
proceeds  accordingly,  results  in  a  relation- 
ship which  In  a  sense  may  be  spoken  of  as  an 
express  trust  concerning  real  estate.  But 
we  do  not  regard  it  as  within  the  prohibition 
of  the  statute.  In  this  state,  and  In  most 
others  where  the  matter  has  been  passed  up- 
on, oral  evidence  is  admitted  to  show  that  an 
instrument  in  the  form  of  a'deed  was  intend- 
ed as  a  mortgage.  And  the  practice  is  sus- 
tained not  only  against  the  objection  that  It 
violates  the  rule  forbidding  the  varying  of 
a  written  contract  by  parol,  but  also  against 
the  spedflc  objection  that  it  is  within  the 
prohibition  of  the  section  of  the  statute  of 
frauds  relating  to  the  creation  of  trusts  con- 
cerning lands.  Moore  v.  Wade,  8  Kan.  880; 
Campbell  v.  Dearborn,  109  Mass.  130,  12 
Am.  Rep.  671 ;  20  A.  &  E.  Encycl.  of  L.  949, 
953;  27  Cyc.  1005,  1023,  1034.  See,  also,  1 
Perry  on  Trusts  and  Trustees  (6th  Ed.)  f 
76,  p.  69,  note  a. 

The  circumstance  that  the  deed  was  made 
to  secure  debts  owing  by  the  grantor  to 
third  persons  as  well  as  to  the  grantee  does 
not  In  our  judgment  make  it  any  the  less  a 
mortgage,  or  bring  It  within  the  prohibition 
of  the  trust  statute.  It  is  conceded  that  the 
deed  was  in  effect  a  mortgage  as  between 
the  grantors  and  the  grantee,  but  the  appel- 
lants contend  that  It  was  not  a  mortgage  in 
favor  of  the  plaintiffs.  When  proof  was  com- 
plete that  the  deed  had  been  executed  and 
accepted  merely  as  security,  its  character 
as  a  mortgage  was  established.  The  recep- 
tion of  oral  evidence  that  the  plaintiffs  were 
among  the  beneficiaries  intended  to  be  pro- 
tected by  It  did  not  alter  the  essential  nature 
of  the  court's  action — did  not  convert  It  into 
a  recognition  of  a  trust  concerning  real  es- 
tate created  by  parol  In  any  different  sense 
from  that  In  which  it  might  otherwise  have 
been  so  characterized.  "A  deed  from  a  debt- 
or to  a  third  person,  if  made  to  secure  the 
payment  of  money,  is  as  much  a  mortgage  as 
If  made  to  the  creditor  himself  for  the  same 
purpose."  27  Cyc.  992 ;  Bradford  v.  Helsell, 
150  Iowa,  732,  130  N.  W.  908.  An  agreement 
that  a  grantee  Is  to  han41e  land  conveyed 
to  him  in  the  Interest  of  certain  designated 
beneficiaries,  and  In  case  of  a  sale  to  dis- 
tribute the  proceeds  among  them  Is  ordinarily 


an  attempt  to  create  an  express  tmst;  and 
mtist  be  in  writing  to  be  valid.  In^liani  v. 
Bumell,  31  Kan.  333,  2  Pac.  804.  But  a  deed 
intended  as  'Security,  although  made  to  a 
trustee,  who  by  its  express  terms  Is  antbor- 
ized  to  sell  the  property  and  pay  debta  owed 
to  the  grantor  and  to  other  persons,  Is  merely 
a  mortgage.  McDonald  &  Co.  v.  Kellogg. 
Trustee,  30  Kan.  170,  2  Pac.  607.  "If  land  Is 
conveyed  by  absolute  deed,  but  with  an  agree- 
ment that  the  grantee  shall  effect  a  sale  of  It 
and  out  of  the  proceeds  satisfy  an  existing 
debt  due  to  him  from  the  grantor,  or  repay 
himself  for  advances  then  made  to  the  gran 
tor,  and  also  pay  other  creditors  of  the  gran- 
tor, and  account  to  the  latter  for  any  snrplns 
remaining  after  the  payment  of  sndi  debts' 
and  the  expenses,  It  is  generally  held  that 
the  transaction  Is  In  the  nature  of  a  mort- 
gage, and  may  be  enforced  as  such  in  equity." 
27  Cyc.  1004. 

[J]  2.  The  appellants  further  contend  that 
even  if  the  plaintiffs  were  held  to  have  bad 
a  lien  upon  the  land,  under  the  evidence  It 
should  have  been  found  to  be  Inferior  to  that 
of  J.  M.  Leeper.  There  was  positive  testi- 
mony tending  to  show  that  such  a  preference 
was  intended,  but  there  was  also  evidence 
fairly  warranting  an  inference  to  the  con 
trary.  In  that  situation  the  decision  of  the 
trial  court  must  be  regarded  as  final.  The 
fact  that  the  issue  presented  was  one  which 
the  plaintiffs  were  required  to  support  by 
more  than  a  mere  preponderance  of  the  evi- 
dence does  not  enlarge  the  powers  of  the  re- 
viwlng  court,  since  there  Is  always  a  pre- 
sumption that  the  judgment  was  reached  by 
the  application  of  the  proper  test.  Wooddell 
V.  AUbrecht,  80  Kan.  736,  104  Pac.  559. 

[S]  3.  Complaint  Is  made  that  although 
each  plaintiff  owned  a  note  In  which  the 
other  had  no  Interest,  judgment  was  rendered 
in  their  Joint  behalf  for  the  combined  amount 
No  change  in  the  Judgment  is  required,  for 
it  does  not  appear  that  any  substantial  prej- 
udice could  have  resulted,  or  that  this  mat- 
ter was  called  to  the  attention  of  the  trial 
court. 

[4]  4.  An  argument  is  made  that  the  Judg- 
ment rmdered  was  Inequitable,  at  least  as  to 
Stucker,  particularly  because  it  was  found 
that  shortly  before  the  land  was  exchanged 
he  had  been  advised  by  Truman  Leeper  and 
his  wife  that  Mrs.  Hegwood  had  released  her 
claim  against  it,  although  she  had  not  In 
fact  done  so.  The  trial  court  was  Justified 
in  concluding  that  inasmuch  as  Stucker  knew 
that  the  deed  to  J.  M.  Leeper  was  in  effect 
a  mortgage  securing  Mrs.  Hegwood's  note,  as 
well  as  the  other  debts,  he  acted  at  Uls  peril 
in  accepting  without  further  inquiry  the 
statement  that  she  had  waived  her  rights  in 
that  regard. 

The  judgment  la  affirmed.  All  the  Justices 
concurring. 
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LONG  T.  b:ansa8  OITT,  M.  &  O.  B.  CO. 
(No.  20811.)* 

(Supreme   Ciourt  ot  Kansas.     April  7,  1917.) 

(SyUaiug  hv  the  Court.) 

1.  Appeal  and  Erbob  «=959(4) — Pleadxno 
®=s>236(3)  —  Discretion  of  Tbial  Ooubt  — 
Tbiai.  Akendment. 

After  a.  case  hag  been  called  for  tilal,  it  is 
within  the  jndicial  discretion  of  the  trial  court 
to  refuse  permission  to  amend  pleadings  so  as 
to  present  new  issues;  and  unless  there  has 
been  an  abuse  of  discretion,  a  new  trial  will 
not  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  3831 ;  Pleading,  Cent.  Dig. 
i  601.] 

2.  ArroBNET  and  Client  «=»ie7(2)— Action 
FOB  Pees— Sufficiency  of  E'Vidence. 

The  evidence  introdaced  by  the  plaintiff 
proved  the  cause  of  action  alleged  in  the  peti- 
tion; and  a  demurrer  to  the  evidence  was  prop- 
erly overruled. 

[Ed.  Note.— For  other  cases,  see  Attamey  and 
Client,  Cent  Dig.  {  374.] 

3.  Tbial  <s=»350(1)— Submissio*  of  Isstnts— 
Pleading. 

The  special  (question  submitted  by  the  court 
was  within  the  issues  raised  by  .the  pleadings, 
and  the  answer  of  the  jury  was  supported  by 
evidence.  There  was  no  «Tor  in  submitting  the 
question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  828.] 

4.  iNBTRUCmOHS. 

The  instrnctions  properly  submitted  the  is- 
BBSS  to  the  Jury  under  the  pleadings  and  the 
evidence. 

5.  Attobnet  awd  Client  «=»165  —  Aotionb 
fob  Compensation— Issues  and  Vabiance. 

There  was  no  variance  between  the  petition 
and  the  plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  S{  365-367.] 

Appeal  from  District  Court,  Sedgwick 
Connty. 

Action  by  Chester  I.  Long  against  the  Kan- 
sas City,  Afezico  &  Orient  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    AiBrmed. 

John  A.  Eaton,  D.  W.  Eaton,  and  H.  3. 
Biaton,  all- of  Kansas  City,  Mo.,  and  Holmes, 
Yankey  &  Holmes,  of  Wietilta,  for  appellant 
A.  M.  Cowan,  of  Wichita,  for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  against  it  for  attorney's 
fees. 

[1]  I.  Tbe  defendant  contends  that  the 
trial  court  abused  its  discretion  In  refusing 
to  permit  an  amendment  of  the  answer.  The 
.  plaintiff  alleged  the  incorporation  of  the  de- 
fendant and  the  agency  of  a  number  of  per- 
sons to  act  for  it.  The  answer  filed  consisted 
of  a  general  denial  not  verified.  At  the  com- 
mencement of  the, trial  the  plaintiff  dismiss- 
ed that  part  of  its  cause  of  action  depend- 
ing oa  quantum  meruit  The  defendant'^ 
counsel  then  examined  the  petition,  and  no- 
ticed tbat  it  alleged  that  Arthur  M.  Wick- 
wire  was  the  duly  authorized  attorney  and 


agent  of  tbe  defendant,  and  asked  leave  to 
amend  the  answer  by  verifying  it  so  as  to 
put  in  issue  the  agency  of  Wickwire.  The 
court  denied  the  aiH)Ucatlon,  and  stated: 

"We  wUl  try  the  case.  If  judgment  goes 
against  you,  then  you  can  file  your  motion  for 
new  trial.  If  there  is  a  reasonable  showing 
made  that  Mr.  Wickwire  was  not  the  attorney 
for  the  Orient  Railroad  Company,  so  tbat  that 
question  should  go  to  the  jury,  I  would  be  in- 
clined to  grant  a  new  trial." 

The  action  was  tried,  judgment  was  ren- 
dered against  the  defendant,  and  a  new  trial 
was  refused.  On  the  hearing  of  the  motion 
for  a  new  trial  It  was  established  that  Wick- 
wire was  not  the  attorney  or  agent  of  the 
defendant  Under  the  evidence  the  agency 
of  Wickwire  for  the  defendant  was  not  mate- 
rial. This  will  more  clearly  appear  from  a 
statement  of  the  facts  established  on  the 
trial,  and  which  are  set  out  In  another  part 
of  this  optDlon.  The  defendant's  answer  was 
filed  December  21,  1916.  On  the  day  of  the 
trial,  March  30,  1B16,  and  while  a  jury  was 
being  examined  to  try  the  case,  the  applica- 
tion to  verify  the  answer  was  made.  Even 
If  the  yeriflcatlon  of  the  answer  had  been 
material.  It  was  within  the  sound  discretion 
of  the  court  to  permit  the  answer  to  be  veri- 
fied at  the  time  the  application  was  made. 
Benfleld  v.  Croson,  90  Kan.  661,  1.36  Pac. 
262;  Bank  y.  Badders,  96  Kan.  533,  506,  162 
Pac.  661;  Scott  v.  King,  96  Kan.  661,  152 
Pac.  653;  Bank  v.  Brechelsen,  98  Kan.  198, 
157  Pac.  250.  There  was  no  reversible  er- 
ror In  refusing  to  permit  tbe  verification  of 
tbe  answer. 

[2]  2.  At  the  close  of  tbe  plaintiff's  evi- 
dence a  demurrer  thereto  was  overruled. 
Of  this  the  defendant  complains.  The  plain- 
tiff's evidence — the  defendant  did  not  Intro- 
duce any  evidence — established  facts  as  fol- 
lows: For  some  time  previous  to  tbe  6tb 
day  of  July,  1914,  receivers  appointed  by 
the  United  States  District  Court  for  the 
District  of  Kansas,  were  operating  tbe  Kan- 
sas City,  Mexico  &  Orient  Railway.  While 
the  receivers  were  in  control  of  and  operat- 
ing the  railway,  a  bondholders'  or  reorgan- 
ization committee,  representing  tbe  bondhold- 
ers of  the  railway  company,  took  charge  of 
and  perfected  proceedings  for  the  reorgan- 
ization of  a  new  railway  company,  which, 
when  the  property  was  sold,  should  become 
the  purchaser  and  thereafter  operate  tbe 
road.  Tbe  plaintiff  was  appointed  attorney 
for  the  receivers  within  the  state  of  Kansas, 
and  acted  in  that  capacity  until  the  defend- 
ant, the  reorganized  company,  took  charge  of 
tbe  road,  having  purchased  It  on  the  6th 
day  of  July,  1914.  S.  W.  Moore,  of  Kansas 
City,  Mo.,  was  from  the  6th  day  of  July, 
1914,  until  about  the  1st  day  of  December, 
1914,  tbe  general  solicitor  for  the  defendant 
On  November  9,  1914,  Mr.  Moore  appointed 
tbe  plaintiff  district  attorney  for  Kansas  for 
the  defendant,  the  appointment  to  take  effect 
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July  7,  1914.  Under  the  terms  of  this  a.p- 
polntment,  plalntUTs  charges  were  to  be  rea- 
sonable; and  In  case  of  dispute  all  contro- 
versies in  reference  to  compensation  were  to 
be  determined  by  the  general  solicitor  for 
the  company,  whose  determination  should  be 
binding  on  the  plaintiff  and  the  defendant 
John  A.  Eaton,  of  Kansas  CAty,  Mo.,  succeed- 
ed S.  W.  Moore  as  general  solicitor  for  the 
defendant.  The  plaintiff's  appointment  was 
terminated  soon  after  Eaton  was  made  gen- 
eral soUcltor.  A  question  arose  and  much 
correspondence  was  had  between  the  plaintiff 
and  Eaton  concerning  the  plaintiffs  claim 
for  compensation  for  his  services.  Eaton 
directed  the  plaintiff  to  submit  his  claim  to 
the  bondholders'  committee  and  to  Mr.  Un- 
termeyer,  of  Mew  Xork,  the  attomej  for  the 
committee.  Untermeyer  was  an  attomety 
of  the  flim  of  Guggenheimer,  Uptermeyer  ft 
Marshall.  The  plaintiff  submitted  his  claim 
to  Mr.  Wlckwlre,  an  attorney  In  the  office 
of  Guggenheimer,  Untermeyer  &  Marshall. 
Wlckwlre  had  charge  of  the  business  of  the 
bondholders'  or  reorganization  committee, 
and  did  most  of  the  legal  work  for  the  com- 
mittee. He  and  the  plaintiff  agreed  on  the 
amount  that  should  be  paid  to  the  plaintiff 
by  the  defendant.  A  few  days  later  the 
plaintiff  told  Eaton  of  the  arrangement  made 
with  Wlckwlre,  and  asked  Eaton  if  he  would 
close  the  matter  up.  EUiton  said  that  he 
would,  and  that  he  would  present  the  matter 
to  the  board  of  directors  at  the  earliest  pos- 
sible opportunity,  so  that  the  securities  agreed 
on  could  be  issued  to  the  plaintiff.  The  mat- 
ter then  came  up  in  court,  on  the  settlement 
of  the  accounts  of  the  receivers  and  their 
attorneys  and  the  discharging  of  the  receiv- 
ers. The  plaintiff  had  a  claim  for  compen- 
sation for  services  rendered  the  receivers. 
In  even  court.  In  the  presence  of  ESaton,  the 
plaintiff  stated  that  a  settlement  of  his  claim 
for  compensation  for  services  rendered  the 
defendant  had  been  made  with  Mr.  Wlck- 
wlre, and  that  a  part  of  the  arrangement 
was  that  the  plaintiff  should  waive  his  claim 
for  additional  compensation  for  services  ren- 
dered the  receivers.  The  plaintiff  waived 
that  claim,  and  Eaton  made  no  objection  nor 
response.  The  defendant  refused  to  comply 
with  the  arrangement  made  with  Wlckwlre. 
Although  Wlckwlre  was  not  the  agent  or 
attorney  for  the  defendant,  yet  the  general 
solicitor  of  the  defendant  referred  the  plain- 
tiff for  an  adjustment  of  his  claim  to  the 
firm  with  which  Wlckwlre  was  connected. 
That  adjustment  was  made  and  communicat- 
ed to  the  defendant's  solicitor,  who  by  his 
words  and  conduct  ratified  and  approved  it 
and  made  it  the  contract  and  arrangement  of 
the  defendant.  The  facts  established  by  the 
evidence  were  those  alleged  in  the  petition 
and  proved  a  cause  of  action  against  the  de- 
fendant The  demurrer  to  the  evidence  was 
rightly  overruled. 


[S]  3.  The  court  submitted  the  following 
special  question  to  the  Jury: 

"Did  the  plaintiff  in  this  action  and  John  A. 
Edton,  the  greneral  solicitor  of  the  Kansas  City, 
Mexico  &  Orient  Railroad  Company,  agree  upon 
a  settlement  of  the  plaintiff's  claim  that  is  sued 
on  in  this  action?" 

The  defendant  insists  that  the  si>eclal 
question  asked  by  the  court  submitted  an  is- 
sue not  raised  by  the  pleadings,  and  that  the 
answer  of  the  Jury  was  contrary  to  the  evi- 
dence. It  has  been  shown  that  the  question 
was  warranted  by  the  plaintiff's  evidence, 
and  that  the  question  was  rightly  answered 
by  the  Jury.  The  fact  established  by  the 
question  and  answer  was  alleged  in  the  peti- 
tion. There  was  no  error  In  submitting  that 
question. 

[4]  4.  Defendant  contends  that  the  Instmc- 
tlons  given  by  the  court  were  contradictory, 
conflicting,  misleading,  and  erroneous.  The 
instructions  have  been  examined.  They  were 
not  contradictory,  conflicting,  misleading,  or 
erroneous.  They  properly  submitted  the  is- 
sues to  the  Jury  under  the  pleadings  and  the 
evidence. 

[S]  6.  Defendant  insists  that  the  cause  of 
action  pleaded  was  not  proved.  The  peti- 
tion alleged  certain  facts.  These  facts  were 
proved  substantially  as  alleged.  There  was 
no  variance  between  the  cause  of  action  al- 
leged in  the  petition  and  that  proved  by  the 
evidence.  In  another  part  of  this  opinion 
the  material  facts  established  by  the  eH- 
dence  have  been  detailed.  Those  facts  were 
alleged  in  the  petition. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


STIiVESTEB  V.  RIEBOI/T  et  aL    (No.  20550.) 
(Supreme  Court  of  Kansas.    April  7,  1017.) 

(Syllahut  hy  the  Court.) 

Judgment  «=>2S8 — Contboi^-Tebm. 

Rule  applied  that  the  district  court  has  abso- 
lute control  of  its  judgments  during  the  term  at 
which  they  were  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgmenti 
Cent  Dig.  {  582.] 

Appeal  from  Di8tri<A  Court,  Sherman 
County. 

Action  by  Frank  Sylvester  against  William 
Rlebolt,  the  Farmers'  National  Bank  of 
Goodland,  garnishee.  From  an  order  setting 
aside  a  judgment  requiring  garnishee  to  pay 
money  into  court  and  for  application  of 
money  to  satisfaction  of  plaintiff's  Judgment 
against  defendant  plaintiff  appeals.  Af- 
firmed. 

S.  N.  Hawkes,  of  Topeka,  and  John  Harts- 
ler,  of  Goodland,  for  appellant  B.  P.  Mur- 
phy, of  Goodland,  for  appellees. 

BURCH,  J.  The  appeal  Is  from  an  order 
setting  aside  a  Judgment  requiring  a  gar- 
nishee to  pay  money  into  court  and  for  ap- 
plication of  the  money  to  the  satisfaction  of 


4ts>For  otbar  caaea  ko  mud*  topic  and  KBT-NUHBER  in  all  Key-Numbered  DlEwta  and  Indazea 


Digitized  by  VjOOQIC 


Kan.) 


McADOW  ▼.  KANSAS  CITY  WESTERN  BT.  OO. 


177 


a  -Judgment  In  t&YOT  of  the  plalntlfl  and 
against  the  defendant 

Sylvester  sued  Blebolt  for  damages  for 
breach  of  a  covenant  of  warranty  contained 
In  a  deed.'  The  Fanners'  National  Bank  of 
Goodland  was  garnished,  and  answered  that 
It  had  funds  in  its  hands  to  the  amount  of 
$1^0,  but  was  imable  to  determine  whether 
tbe  money  belonged  to  Rlebolt  or  to  the 
Ramsey  County  State  Bank  of  St  Paul, 
Minn.  Judgment  was  rendered  against  Rle- 
bolt by  default,  and  It  was  adjudged  that  the 
garnishment  fund  be  paid  into  court,  and 
then  be  paid  to  Sylvester.  The  latter  por- 
tion of  the  Judgment  was  complied  with. 
The  Ramsey  County  State  Bank  tbea  moved 
for  permission  to  Interplead  and  have  Its 
right  to  the  garnishment  fund  adjudicated. 
At  the  same  time  It  filed  an  Interplea.  which 
prayed,  among  other  things,  that  the  Judg- 
ment, so  far  as  it  related  to  the  garnishment 
fund,  be  set  aside.  The  Judgment  was  set 
aside  to  that  extent,  and  was  set  aside  be- 
cause the  court  had  been  misled  concerning 
the  character  of  the  garnishee's  answer. 

The  defendant  Rlebolt  contends  that  the 
Ramsey  County  State^  Bank  could  not  inter- 
vene after  Judgment,  and  that  the  court 
conld  not  restore  the  garnishment  fund  to 
its  treasury  after  the  fund  had  been  disburs- 
ed In  accordance  with  the  Judgment. 

The  conclusive  answer  to  this  contention 
In  that  the  Judgment  relating  to  the  garnish- 
ment fund  was  set  aside  at  the  same  term  of 
court  at  which  it  was  rendered.  The  Journal 
entries  show  that  the  Judgment  and  the  order 
vacating  It  were  both  entered  on  adjourned 
days  of  the  April,  1915,  term  of  court. 

It  Is  scarcely  necessary  to  dte  authorities 
sustaining  the  plenary  power  of  the  court 
over  its  Judgments  during  the  term  at  which 
they  were  rendered.  An  admirable  statement 
of  the  rule  and  the  reasons  for  it,  by  the 
late  Justice  Benson  when  on  the  district 
bench,  may  be  found  In  the  case  of  Cornell 
University  v.  Parkinson,  59  Kan.  365,  63  Pac. 
188: 

"The  first  rule  to  be  considered  is  this:  The 
court  has  absolute  control  of  its  decrees  and 
jndjnnents  during  the  term  at  which  they  are 
rendered ;  they  are,  as  expressed  by  some  writ- 
ers, within  the  breast  of  the  judge  during  the 
term.  Thifl  is  a  wholesome  provision  of  the  law, 
and  necessary  to  the  administration  of  justice. 
In  the  hurry  of  business,  and  confusion  Incident 
to  a  term  of  court,  it  often  becomes  necessary 
to  correct  during  the  term  the  mistakes  that 
have  been  made,  and  these  can  be  corrected  at 
any  time  during  the  term,  and  the  term  is  only 
one  day,  in  law,  and  persons  who  purchase 
proper^  upon  decrees  must  nndemtand  that 
mie,  and  purchase  with  reference  to  it."  69 
Kan.  371.  53  Pac.  140. 

A  person  who  takes  funds  pursuant  to  a 
judgment  which  may  be  set  aside  before  the 
term  closes.  Is  in  no  better  situation  than 
a  purchaser  of  property  under  such  Judg- 
ment 

It  Is  said  that  no  motion  to  set  aside  the 


Judgment  relating  to  the  garnishment  fund 
was  ever  made  by  anybody.  This  was  not 
essential.  At  the  hearing  on  the  application 
to  intervene,  the  court  discovered  that  it  bad 
been  induced  to  misinterpret  the  garnishee's 
answer,  which  was  the  sole  basis  for  the 
judgment  relating  to  the  garnishment  fund. 
The  court  needed  no  prompting  by  motion  of 
a  party  to  set  aside  its  mistaken  Judgment. 

It  is  not  necessary  to  consider  the  stand- 
ing of  an  applicant  to  interplead  In  relation 
to  a  satisfied  Judgment,  because  the  Judg- 
ment purporting  to  conclude  the  interplead- 
er in  this  instance  Is  no  longer  in  its  way. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring 


McADOW  V.  KANSAS  dTST  WESTERN  BY. 
00.     (No.  20772.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

fBvUabua  ly  the  Court.) 

1.  Estoppel  «=»107— Pbiwcipai,  ano  Aoent 

4C»189(4) — ^PlKADINU — ^AUTHOBITT  TO  BJnteb 
INTO   COWTBACT. 

The  usual  form  of  averment,  that  the  con- 
tract sued  upon  was  made  by  "defendant's  duly 
authorised  agent"  or  words  of  like  import  Js 
sufficient  to  sustain  evidence  of  any  appropriate 
manner  of  authorisation  short  of  estoppel,  wbidi 
must  generally  be  pleaded  before  evidence  there- 
of is  admissible. 

[Ed.  Note. — For  other  cases,'  see  Estoppel, 
Cent  Dig.  %  297;  Principal  and  Ag.ent  Cent 
Dig.  H  Tie,  T17.] 

2.  Appeal  and  Erbob  i8=s>1099(l)  —  Subse- 
quent Appeal— Law  op  Case. 

The  former  decision  of  this  case,  holding 
that  "a  railroad  corporation  has  incidental  pow- 
er to  contract  with  its  own  employes  to  pay 
them  half  wages  during  disability  resulting  from 
service  accidents"  (McAdow  v.  Railway  Co.,  96 
Kan.  423,  151  Pac.  lllS),  is  applied  as  the  law 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4370,  4374.] 

3.  Pbincifal  and  Aoent  9=3194(2)— Actions 
AOAINSC  Pbincipal  —  Instbuoiion  —  Ad- 
thobity  op  Agent. 

In  this  case  it  is  held  there  was  suffldent' 
evidence  to  justify  the  giving  of  an  instruction 
substantially  following  the  law,  as  declared  in 
Townsend  v.  RaUwayCo.,  88  Kan.  260, 128  Pac. 
3S9,  syl.  2,  that  "an  act  is  within  the  apparent 
scope  of  an  agent's  authority  when  a  reasonably 
prudent  person,  having  knowledge  of  the  nature 
and  usages  of  the  business,  is  justified  in  sup- 
posing that  he  is  authorized  to  perform  it  from 
the  character  of  the  duties  which  are  known  to 
be  intrusted  to  him." 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  tS  728,  720.] 

4.  Appeal  and  Ebbob  «=3l050(l)— Pbincipal 
AND  Agent  4=3163(3)— Authobttt  op  Aoent 
—  Evidence  of  Ratification  —  HahmTiKHH 
Ebbob. 

It  is  a  general  rule  that  an  agent  cannot  rat- 
ify bis  unauthorised  act  so  as  to  bind  the  princi- 
pal. If  the  defendant's  superintendent  had  no 
authoritj;  to  bind  the  defendant  by  the  contract 
in  question,  his  statements,  made  long  after- 
ward, would  not  amount  to  a  ratification ;  but 
evidence  of  his  statements  having  been  admitted 
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solely  for  the  pnrpose  of  proving  a  demand,  it 
is  held  there  vrsja  no  prejudicial  error. 

[Ed.  Note. — For  otlier  cages,  see  Appeal  and 
Error,  Cent.  Dig.  8$  1068,  1069,  4153,  4157; 
Principal  and  Agent,  Cent.  Dig.  g  621.] 

5.  Appeai.  and  Ebrob  $=9289  —  Absionmxnt 
OF  Ebbob— Exclusion  of  Evidence— Stat- 

UTE. 

Error  cannot  be  predicated  upon  the  rejec- 
tion of  testimony  which  is  not  produced  at  the 
hearing  of  the  motion  for  a  new  trial.  Cir. 
Code,  f  307  (Gen.  St.  1909.  g  5901). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  1691-1696.] 

6.  Masteb  and  Sebvant  «=5»80(9)  —  Action 
FOB  Wages  Dubino  Disabilitt  —  Question 
fob  Jubt, 

The  evidence  being  substantially  the  same  as 
in  the  former  hearing  of  the  case,  it  is  held  suf- 
ficient "to  take  to  the  jury  the  question  whether 
a  railwaV  company  had  contracted  with  an  em- 
ploy6  to  pay  him  half  wages  during  any  disabil- 
ity resulting  from  an  injury  received  in  the 
course  of  his  service."  McAdow  v.  Railway  Co., 
96  Kan.  423,  161  Pac  1113.  syl.  1. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  118.] 

7.  Damaoes  <S=>64  —  Fedxbal  Emflotebs' 
LiABiLiTT  Acr— Reduction  by  Insubanoe 
OB  Benefits  Paid. 

The  provision  of  section  5  of  the  federal  Em- 
ployers' Liability  Act  of  April  22.  1908,  c.  149, 
§6  Stat  66  (XL  S.  Comp.  St  1916,  g  8661), 
"that  in  any  action  brought  against  any  such 
common  carrier  under  or  by  virtue  of  any  of  the 
provisions  of  this  act,  such  common  carrier 
may  set  off  therein  any  sum  it  has  contributed  or 
paid  to  any  insurance,  relief  benefit,  or  indem- 
nity that  may  have  been  paid  to  the  injured 
employ^  or  the  person  entitled  thereto  on  ac- 
count of  the  injury  or  death  for  which  said  ac- 
tion was  brought"  is  construed,  and  held  that, 
where  a  railway  company  has  been  sued  under 
the  federal  statute  by  an  employ^  to  recover  for 
injuries,  it  may  not  set  off  against  the  judgment 
the  amount  it  owes  such  employ^  for  insurance 
under  a  contract  by  which,  in  consideration  of 
retaining  each  month  a  portion  of  his  usual  wag- 
es, it  agrees  to  pay  him  half  wages  during;  cer- 
tain periods  that  be  is  disabled  by  injuries  in 
service;  such  contract  containing  no  provision 
for  releasing  the  company  from  its  liability  to 
such  employe  for  injuries  caused  by  its  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  113.1 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  O.  B.  McAdow  against  the  Kan- 
sas City  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

C.  F.  Hntchlngs  and  McCabe  Moore,  both 
of  Kansas  City,  Mo.,  for  appellant.  Emerson 
&  Smith,  of  Kansas  City,  Kan.,  for  appel- 
lee. 

PORTER,  J.  O.  B.  McAdow  was  employed 
as  a  motorman,  operating  one  of  defendant's 
cars.  On  December  18,  1911,  he  was  perma- 
nently injured  In  a  collision  between  two 
cars,  resulting  from  the  negligence  of  other 
employ^  of  defendant.  In  an  action  brought 
by  blm  in  Jackson  county,  -  Mo.,  under  the 
act  of  Congress  known  as  the  federal  Em- 
ployers' Liability  Act,  he  recovered  a  judg- 
ment against  the  defendant  for  $7,500,  which 


was  paid,  and  for  which  he  gave  bis  re- 
ceipt "as  full  payment  for  all  damages  and 
injuries"  sustained  by  reason  of  the  acci- 
dent In  July,  1913,  he  brought  this  action 
in  the  district  court  of  Wyandotte  county, 
alleging  that  when  he  entered  defendant's 
employ  the  superintendent  of  def«idant,  J. 
W.  Richardson,  orally  agreed  that  defendant 
was  to  pay  him  the  usual  and  ordinary  wag- 
es of  motormen  In  its  employ,  less  50  cents 
a  month,  and  "one-half  of  such  usual  ordi- 
nary wages  during  such  time,  not  to  exceed 
62  weeks  at  one  period,  as  the  plaintiff  was 
disabled  from  performing  his  usual  and  or- 
dinary duties  as  motorman  by  reason  of  any 
injury  that  might  be  received  by  the  plalntiiT 
while  In  the  performance  of  his  regular  du- 
ties." The  petition  then  set  forth  the  facts 
as  to  his  injuries  on  December  18,  1911,  that 
he  was  thereby  disabled  for  more  than  52 
consecutive  weeks,  and  aUeged  that  by  vir- 
tue of  the  oral  contract  defendant  insured 
him  for  loss  of  time  caused  by  such  inju- 
ries, and  was  Indebted  to  him  In  the  sum  of 
$480.48,  with  interest,  for  which  Judgment 
was  demanded. 

The  defendant's  answer,  besides  a  general 
denial,  set  up  the  Judgment  in  the  Missouri 
action,  and  alleged  that  the  matters  in  con- 
troversy here  should  have  been  litigated 
there.  It  expressly  denied  that  its  superin- 
tendent was  authorized  to  make  the  oral  con- 
tract relied  upon  by  plaintiff.  As  a  further 
defense.  It  alleged  that  plaintiff  Is  not  en- 
titled to  maintain  this  action  because  of  the 
provisions  of  the  federal  Employers'  Liabil- 
ity Act  upon  which  the  action  in  Missouri 
was  Imsed.  Section  5  of  the  federal  Employ- 
ers' Liability  Act  provides: 

"That  in  any  action  brought  af^ainst  any  such 
common  carrier  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  such  common  carrier 
may  set  off  therein  any  sum  it  has  contributed 
or  paid  to  any  insurance,  relief  benefit  or  in- 
demnity that  may  have  been  paid  to  the  In- 
jured employ^  or  the  person  entitled  thereto  on 
account  of  the  injury  or  death  for  which  said 
action  vas  brought" 

The  answer  alleged  that  In  the  Missouri 
action  no  sum  of  money  which  defendant 
paid  to  any  insurance,  relief  benefit,  or  In- 
demnity was  set  off  or  deducted  from  the 
amount  of  said  Judgment  for  17,500;  that  de- 
fendant had  no  knowledge  or  notice  that 
plaintiff  claimed  or  would  dalm  defendant 
owed  him  any  sum  for  insurance  benefit  or 
Indemnity  of  any  kind  until  after  It  had 
paid  the  Judgment  rendered  against  It  in 
Missouri  under  the  federal  statute :  that  un- 
der the  provisions  of  section  5  of  the  fed- 
eral statute  It  was  entitled  to  set  off  in  that 
action  all  sums.  If  any,  due  plaintiff  from  de- 
fendant for  Insurance,  relief  benefit,  or  in- 
demnity to  which  plaintiff  was  entitled  on 
account  of  his  Injuries,  and,  the  same  not 
having  been  deducted  therefrom,  the  plaintiff 
is  not  entitled  to  recover  in  the  present  ac- 
tion.   The  reply  was  a  general  denial. 
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The  sole  conflict  In  the  evidence  was  over 
the  qneetlons:  First,  whether  any  contract 
sach  aa  plaintiff  asserted  was  in  fact  made 
by  the  superintendent  of  defendant  at  the 
time  plaintiff  was  employed;  second,  whether 
Blchardson,  the  superintendent,  was  author- 
ised to  make  sach  a  contract  Upon  these 
two  issues  the  general  verdict  binds  the  de- 
fendant, unless  one  or  more  of  the  claims  of 
error  be  sustained.  At  the  first  trial  of  the 
case  the  court  directed  a  verdict  for  the  de- 
fendant. ThiEit  ruling  was  reversed  and  the 
cause  remanded  for  a  new  trial.  McAdow  v. 
Ballway  Co.,  86  Kan.  428,  151  Pac.  1113. 

[1]  1.  The  first  question  relates  to  the 
pleadings.  The  demurrer  to  the  evidence  was 
based  in  part  upon  the  contention  that  there 
was  no  competent  evidence  that  Richardson 
was  "duly  authorized"  to  make  the  contract 
sued  npon.  There  was  a  verified  denial  of 
Ills  authority.  That  he  was  superintendent, 
and  was  authorized  to  and  did  employ  the 
plaintiff.  Is  conceded;  but  in  the  state  of  the 
pleadings  It  Is  urged  these  admissions  are 
not  sufficient  to  prove  his  authority,  or  to 
josttty  an  inference  of  Ids  authority,  to  en- 
ter Into  a  contract  binding  the  defendant  to 
insure  the  plaintiff.  In  the  same  connection 
it  is  claimed  that  it  was  error  to  admit  evi- 
dence of  facts  tending  to  prove  that  defend- 
ant was  estopped  to  deny  his  authority.  It 
Is  said  that  plaintiff  might  have  chosen  to 
allege  facts  which,  If  proved,  would  estop 
defendant  from  denying  such  authority;  but, 
having  voluntarily  chosen  to  allege  that  the 
superintendent  was  "duly  authorized"  to 
make  the  contract,  it  was  Incumbent  upon 
him  to  prove  the  fact,  even  if  an  allegation 
to  that  effect  was  unnecessary,  and  that  he 
cannot  rely  upon  an  Implied  authority.  The 
eases  of  Railway  Co.  v.  Garrison,  66  Kan. 
626,  72  Pac.  225,  and  Byland  v.  Powder  Co., 
03  Kan.  288,  144  Paa  261,  Ia  R.  A.  1915F, 
lOOO,  are  cited. 

In  the  first  of  these  cases  the  action  was  to 
recover  against  a  railway  company  for  fire 
damages  >and  the  petition  alleged  negli- 
gence in  the  operation  of  the  engine  by 
which  the  fire  escaped.  A  motion  to  make 
more  definite  and  certain  having  b^n  over- 
ruled, the  allegation  was  held  Insufficient  to 
support  a  finding  of  negligence  in  the  nek  of 
a  defective  spark  arrester,  and  in  view  of 
such  finding  the  overruling  of  the  motion 
was  held  error.  In  the  Byland  Case  it  was 
held  that  plaintiff  must  prove  the  specific  act 
of  negligence,  and  cannot  rely  upon  possible 
acts  of  negligence.  In  the  case  at  bar  there 
was  no  motion  to  require  the  petition  made 
more  definite.  The  expression  "duly  author^ 
ised"  might  mean  expressly  authorized,  or 
authorized  in  any  manner  short  of  estoppel 
tbat  would  bind  the  defendant  In  the  ab- 
sence, at  least  of  any  motion  to  make  more 
definite,  we  think  the  petition  should  be  con- 
strned  so  as  to  i>ermlt  evidence  of  implied 
as  well  as  express  authority,  but  not  of  es- 
toppel to  deny  authority.    The  qnestion  ot| 


the  authority  of  an  agent  "is  one  of  evi- 
dence, not  of  pleading."  Slevin  et  al.  v. 
Reppy,  46  Mo.  606.  In  that  case  It  was  said: 
"The  material  fact  set  forth  in  the  petition  is 
that  defendant  made  the  note,  not  how  he  made 
it— whether  by  his  own  hand  or  by  that  of  his 
agent" 

So  in  the  case  at  bar  plaintiff  might  have 
declared  on  the  contract  as  made  by  defend- 
ant or  by  defendant  through  Its  agent  16 
Encycl.  PI.  &  Pr.  8819.  In  CbUdress  v.  Emory, 
8  Wheat  642,  670,  6  L.  Ed.  705,  It  was  said 
In  substance  that  the  better  form  of  allega- 
tion Is  that  the  contract  was  entered  Into  by 
defendant  through  his  agent  duly  authorized 
by  him  In  that  behalf.  In  Seeber  v.  Commer- 
cial Nat  Bank  (C.  C.)  77  Fed.  957,  It  was 
held  tbat  under  an  allegation  that  defendant 
in  the  name  of  "0.  E.  Hill,  Cas.,"  entered  in- 
to the  contract  any  appropriate  authoriza- 
tion may  be  given  in  evidence.  The  usual 
form  of  averment  that  the  contract  was 
made  by  defendant's '  duly  authorized  agent, 
or  words  of  like  Import,  must  be  held  suffi- 
cient to  sustain  evidence  of  any  appropriate 
manner  of  authorization  short,  at  least,  of 
estoppel,  which  must  generally  be  pleaded 
before  evidence  thereof  is  admissible. 

[I]  2.  The  proof  at  both  trials  was  sub- 
stantially the  same,  and  in  the  former  opin- 
ion It  was  held  tbat: 

"A  railroad  company  has  incidental  power 
to  contract  with  its  own  employes  to  pay  them 
half  wages  daring  disability  resulting  from  serv- 
ice accidents."  McAdow  v.  Railway  Co.,  supra, 
syl.  3. 

This  declaration  must  be  held  to  be  the 
law  of  the  case,  and  it  follows,  too,  that  if 
the  corporation  possesses  such  incidental 
power,  it  has  also  the  same  power  to  make 
such  a  contract  in  consideration  of  an  ar- 
rangement as  to  monthly  payments  from  the 
wages  of  its  employ^  as  the  plaintiff  testi- 
fied to  In  this  case.  Some  of  the  evidence 
will  be  referred  to  In  connection  with  an  in- 
struction. 

[J]  3.  The  court  gave  the  following  in- 
struction, which  is  in  substance  the  law  as 
declared  in  Townsend  v.  Railway  Co.,  88 
Kan.  260,  128  Pac.  389,  syl.  2: 

"If  yon  find  from  the  evidence  that  from  the 
character  of  the  duties  that  were  intrusted  to 
said  Richardson  as  superintendeot  of  the  de- 
fendant, a  reasonably  prndent  person,  liaving 
knowledge  of  the  nature  and  usages  of  the  busi- 
ness in  which  defendant  was  engaged,  would 
have  been  justified  in  supposing  that  said  Rich- 
ardson, as  superintendent  was  authorized  to 
make  the  contract  with  the  plaintiff,  which  the 
plaintiff  alleges  was  made,  then  you  should 
find  tbat  such  contract  if  made  as  alleged  by 
plaintiff,  was  made  with  the  authority  of  the 
defendant" 

It  is  claimed  that  this  was  error,  because 
no  evidence  of  any  character  tending  to  show 
any  usages  or  customs  of  the  business  of  de- 
fendant would  have  tended  in  the  slightest 
degree  to  Justify  the  plaintiff  in  supposing 
that  Richardson  was  authorized  to  make  the 
contract  There  was  evidence  that  Richard- 
son was  superintendent  in  charge  at  Leaven- 
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worth,  that  he  employed  and  discharged  all 
motonnen,  and  that  hia  duties  were  to  oper- 
ate the  road.  He  testified  that  he  posted 
over  his  own  signature  general  orders  gov- 
erning the  men,  and  that  from  1905  he  had 
been  taking  50  cents  out  of  the  men's  checks 
each  month  for  one-half  pay  In  case  of  In- 
Jury,  and  that  this  practice  continued  "as 
long  as  we  carried  that  Insurance."  It  Is 
the  contention  of  the  defendant,  or  It  was 
claimed  by  Richardson,  that  the  company 
carried  an  insurance  policy  for  the  benefit 
of  the  employ^  and  that  the  60  cents  taken 
each  month  from  their  wages  went  to  pay  the 
premium.  The  policy  was  not  Introduced 
In  evidence,  a  fact  mentioned  In  the  former 
opinion.  We  think  there  was  suflOiclent  evi- 
dence of  the  usage  of  the  business  of  de- 
fendant In  relation  to  Its  employ^  to  Justify 
the  Instruction. 

[4]  4.  Over  defendants  objection  plaintiff 
was  permitted  to  testify  that  he  had  a  con- 
versation with  Richardson,  the  superintend- 
ent, about  three  weeks  after  he  had  been  In- 
jured; that  Richardson  came  to  see  him, 
and  said  he  would  have  come  sooner,  but  was 
trying  to  get  plaintllTs  half  time  fixed  up  be- 
fore calling;  and  that  Richardson  talked  to 
him  about  a  settlement  for  his  lost  time.  If 
the  evidence  was  Introduced,  as  defendant 
insists,  for  the  purpose  of  proving  facts  upon 
'which  to  base  an  Inference  that  defendant 
was  est(9ped  to  claim  the  contract  sued  upon 
was  never  made,  or  to  deny  Richardson's 
authority  to  make  such  a  contract.  It  was  in- 
competent because,  manifestly,  If  the  super- 
intendent had  no  authority  In  the  first  place 
to  bind  the  defendant  by  making  the  con- 
tract, his  statements  made  long  afterward 
would  not  amount  to  a  ratification.  "An 
agent  cannot  as  a  general  rule  ratify-  an  un- 
authorized act  performed  by  himself  so  as 
to  make  his  principal  liable  thereon."  31 
Cyc.  1251.  When  the  testimony  was  objected 
to,  plaintiff's  counsel  stated  that  It  was  of- 
fered merely  to  prove  that  a  demand  was 
made  on  defendant.  The  court  admitted  It 
for  that  purpose  only.  The  testimony  con 
tained  no  reference  to  a  demand,  and,  more- 
over, the  plaintiff  proved  a  written  demand 
upon  defendant  long  afterward,  on  July  10, 
1913.  It  is  dlflicult  to  discover  in  what  way 
the  testimony  was  competent,  and  It  is  urged 
that  its  admission  was  prejudicial,  because 
its  effect  was  to  lead  the  Jury  to  believe  that 
the  alleged  contract  was  made  with  defend- 
ant's authority.  In  view  of  the  statement  of 
the  court  that  it  was  admitted  solely  for  the 
purpose  of  showing  a  demand,  we  cannot  say 
there  was  prejudicial  error  In  overruling  the 
objection. 

[S]  6.  Mr.  Richardson  was  dead  when  the 
case  was  tried  the  second  time,  and  his  tes- 
timony taken  at  the  former  trial  was  read  in 
evidence.  He  had  testified  that  he  had  no 
authority  to  make  the  contract  sued  upon, 
and  denied  that  he  liad  made  It.    Mr.  Her- 


ron,  who  succeeded  him,  and  who  for  several 
years  had  been  his  assistant,  was  a  witness, 
and  testified  that  he  knew  the  authority  pos- 
sessed by  Richardson  as  superintendent.  He 
was  asked  whether  his  authority  aa  superin- 
tendent was  the  same  as  Richardson's  bad 
been,  to  which  the  court  sustained  the  objec- 
tion that  the  Question  called  for  a  compari- 
son and  conclusion  of  the  witness.  It  is 
claimed  this  was  error.  From  the  abstract  it 
appears  there  was  no  showing  on  the  motion 
for  a  new  trial  what  his  answer  would  have 
been.  Error  cannot  be  predicated.  Civil 
Code,  i  307  (Gen.  St  1909,  f  6901). 

[6]  6.  It  is  insisted  there  was  no  compe- 
tent evidence  to  establish  the  authority  of 
Richardson  to  make  the  contract  "Where 
general  authority  is  established,  and  the  act 
of  the  agent  Is  not  shown  to  be  of  an  unusual 
or  extraordinary  character,  the  presomption 
is  that  the  agent  liad  authority  to  do  such 
act."  81  Cya  1646.  It  was  recognized  in 
the  former  oiHnion  that  a  railroad  company 
has  the  Incidental  power  to  make  contracts 
of  this  character  with  Its  employes.  Rich- 
ardson was  shown  to  be  the  general  superin- 
tendent in  charge  of  the  men,  with  power  to 
employ  and  discharge  them.  The  fact  tliat 
he  made  the  contract,  which  most  be  taken 
as  established,  notwithstanding  the  confilct 
in  the  evidence,  and  the  fact  that  the  com- 
pany for  several  years  retained  out  of  plain- 
tiff's wages  the  monthly  payment,  togethw 
with  the  fact  that  the  company  has  not  of- 
fered to  return  any  part  of  it,  were,  we  think, 
sufildent  to  Justify  a  finding  of  implied  an- 
thority  In  the  superintendent  to  make  the 
cmtract 

[7]  7.  We  come  now  to  the  principal  con- 
tention of  defendant.  It  is  said  that,  prior 
to  the  enactment  of  the  federal  Employers' 
liability  Act,  contracts  were  often  entered 
Into  whereby,  in  consideration  of  insurance 
or  Indemnity  benefits  agreed  to  be  paid  by 
the  railroad  companies  for  loss  of  time  oc- 
casioned by  injuries  in  the  service,  the  injur- 
ed employ^  released  the  employer  from  all 
liability  for  damages  resulting  from  such  in- 
juries; that  in  order  to  prevent  the  making 
of  such  contracts  Congress  enacted  section 
5  of  the  Employers'  UabiUt?  Act,  which  is 
pleaded  in  the  answer  herein.  Section  5 
reads: 

"That  in  any  acti<»i  brought  against  any 
such  common  carrier  under  or  by  virtue  of  any 
of  the  provisions  of  this  act,  such  common  car- 
rier may  set  off  therein  any  sum  it  has  con- 
tributed or  paid  to  any  insurance,  relief  benefit, 
or  indemnity  that  may  hove  been  paid  to  the  in- 
jured employ^  or  the  person  entitled  thereto 
on  account  of  the  injury  or  death  for  which  said 
action  was  brought." 

In  view  of  "the  old  law,  the  mischief,  and 
the  remedy,"  it  is  claimed  that  while  it  was 
the  intention  of  Congress  to  prevent  the 
making  of  sudi  contracts,  or  rather  to  pre- 
vent their  interposition  aa  a  defense  to  an 
action  under  the  Employers'  Liability  Act, 
it  was  also  the  purpose  to  permit  the  amount 
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of  any  damages  recorered  In  sudi  an  action 
to  be  reduced  to  the  extent  of  any  sum  paid 
or  contributed  by  the  railroad  company  for 
Insarance,  relief  benefit,  or  Indemnity.  The 
action  In  Missouri  was  based  upon  the  acts 
of  Congress  referred  to.  The  defendant  had 
no  knowledge  or  notice,  It  Is  said,  of  the 
Intention  of  plaintiff  to  look  to  It  for  pay- 
ment of  this  Indemnity  or  Insurance  In  time 
to  plead  the  amount  as  set-off  in  the  former 
action ;  and,  since  it  could  not  have  been 
interposed  as  a  defense,  but  only  as  a  set-off, 
In  that  action.  It  Is  therefore  available  as  a 
defense  to  the  present  action.  If  the  defend* 
ant  is  correct  as  to  the  construction  to  be 
given  to  section  5  of  the  federal  act  and  Its 
application  to  the  contract  sued  upon,  the 
cases  of  Boyd  v.  Huffaker,  40  Kan.  634,  20 
Pac.  459,  and  Clifton  r.  Meuser,  88  Kan.  408, 
12S  Pac.  159,  43  L.  R.  A.  (N.  S.)  124,  are  au- 
thorities which  uphold  defendant's  contention 
of  a  ri^t  to  interpose  the  set-off  here,  be- 
cause the  set-off  is  not  tiarred  by  the  former 
Judgment,  since  it  was  not  available  as  a 
defense,  and  could  have  been  relied  upon 
only  to  reduce  the  amount  of  the  judgment 
In  that  action. 

In  Atlantic  Coast  Line  R.  Co.  ▼.  Dunninjer, 
166  Fed.  850,  94  C.  C.  A.  128,  It  was  held 
that,  if  an  employe  takes  the  benefit  of  a  re- 
lief department,  he  thereby  releases  the  rail- 
road company  from  all  liability  for  his  per- 
S(»ial  Injuries  occasioned  by  the  company's 
negligence.  The  case,  however,  was  decided 
npon  facts  wholly  dissimilar  to  those  In  the 
case  at  bar.  By  the  terms  of  this  contract 
Dnnnlng  agreed  to  release  the  railroad  com- 
pany from  all  liability  for  injuries  sustained 
In  the  service.  We  have  no  way  of  de- 
termining that  the  contract  sued  on  here 
contained  any  provision  for  releasing  the  de- 
fendant from  liability  for  such  loss  of  time. 
We  Imow  nothing  concerning  the  provisions 
of  the  oral  contract,  save  as  testified  to  by 
the  plaintiff.  The  defendant  claims  that 
all  it  ever  agreed  to  do,  and  all  that  Rich- 
ardson was  anthorlzed  to  do,  or  did,  was 
to  arrange  to  take  out  for  the  benefit  of 
plaintiff  and  his  fellow  employes  a  policy 
ot  Insurance  covering  any  loss  of  time  oc- 
casioned by  Injuries  in  the  service  and  limit- 
ed to  the  62  weeks  following  the  injury. 
But,  as  before  observed,  the  defendant  did 
not  introduce  the  policy  in  evidence,  and  if 
It  had  done  so  the  policy  would  not  have  dis- 
proved absolutely  the  plainttTs  claim  of 
what  the  terms  of  his  oral  contract  were. 
We  cannot  assume  that  the  arrangement  be< 
tween  Richardson  and  the  plaintiff  bound 
the  plaintiff  to  release  defendant  from  all 
liability,  for  Injuries  caused  by  defendant's 
negligence.  So,  In  the  state  of  the  record, 
we  are  unable  to  declare  that  section  5  of 
the  act  of  Congress,  upon  which  defendant 
bases  this  contention,  has  any  application  to 
the  facts  of  this  case,  or  could  have  been 
ased  as  a  ground  for  claiming  the  set-off 
In  the  Missouri  action,  even  though  defend- 


ant had  been  aware  of  plalntUTa  Intention 
to  assert  the  claim  sued  on  here. 

The  dOCendant  insists  that: 

"Regardless  of  whether  a  contract  contain* 
such  a  provision,  a  railroad  is  liable  for  damag- 
es under  the  federal  statute,  on  the  condition, 
however,  that  the  railroad  is  entitled  to  set-off 
to  the  amount  of  the  insurance,  relief  benefit,  or 
indemnity,  which  such  railroad  has  oaid  or  is 
bound  to  pay." 

The  argument  In  support  of  this  contention 
Is  ingenious,  but  not  persuasive.    We  quote : 

"It  is  true  there  was  no  such  provision  in  said 
contract ;  but  such  a  provision  woald  have  been 
illegal  and  void,  after  the  passage  of  said  fed- 
eral act  of  1908,  so  that,  if  the  contract  had 
contained  such  a  provision,  it  wonld  have  been 
a  provision  which  the  conrts  would,  ienore ;  con- 
sequently it  is  entirely  immaterial  whether  such 
contracts  for  insurance,  etc.,  contain  such  pro- 
visions. Snch  a  provision  in  contracts  for  insur- 
ance, etc.,  cannot  be  considered ;  therefore  it 
is  not  material  to  the  9uestion  of  a  tet-off 
whether  such  a  provision  is  or  is  not  contained 
in  contracts  tor  msurance." 

It  is  true  the  fact  that  a  railroad  company 
may  not  have  intended  to  evade  the  federal 
statute  does  not  affect  the  validity  of  the 
contract.  This  Is  the  effect  of  the  decisions 
declaring  such  contracts  releasing  railroads 
from  liability  void,  whether  made  before  or 
after  the  federal  statute  was  enacted.  If 
the  contract  operates  so  as  to  defeat  the 
statutory  liability,  It  is  void,  regardless  of 
the  intent  of  the  parties.  But  It  does  not 
follow,  we  think,  that  the  company  Is  en- 
titled to  a  set-off  In  cases  where  the  contract 
contains  no  provision  for  releasing  the  com- 
pany from  liability.  Nor  do  we  think  that 
this  construction  of  the  federal  statute  has 
the  effect  of  offering  to  the  company  a  re- 
ward or  inducciuent  for  attempting  to  avoid 
its  statutory  liability,  and  denying  the  same 
reward  to  another  company  for  not  attempt- 
ing to  avoid  Its  liability  under  the  statute. 
The  statute  declares  that  all  contracts  for 
the  payment  of  insurance,  relief  benefits,  or 
Indemnity,  where  the  purpose  is  "to  enable 
any  common  carrier  to  exempt  Itself  from 
liability  created  by  this  act,  shall  to  that  ex- 
tent be  void,"  coupled  with  the  provision  al- 
lowing a  set-off  for  any  sum  paid  or  contrib- 
uted by  the  carrier  on  account  of  the  injury 
for  which  the  action  is  brought  In  Phila^ 
Bait.  &  Wash.  B.  B.  Co.  v.  Schubert,  224  U. 
S.  603,  32  Sup.  Ot.  689,  66  L.  Bd.  911,  It  was 
decided  that  It  made  no  difference  whether 
the  contract  for  the  insurance  was  made 
with  the  actual  intent  of  the  parties  to  cir- 
cumvent the  statute,  if  the  effect  of  the 
contract  would  operate  so  as  to  defeat  the 
liability  created  by  the  statute.  If  Congress 
had  intended  to  give  the  set-off  in  all  cases, 
regardless  of  the  character  of  the  contract, 
appropriate  words  would  doubtless  have 
been  found  to  express  that  Intent.  As  we 
construe  the  statute,  the  proviso  applies 
only  to  contracts  which  enable  the  carrier 
to  relieve  itself  of  further  liability. 

Besides,  the  contract  In  this  case  was 
one  of  Insurance  pure  and  simpl&^y  which 
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the  company  In  consideration  of  the  pay- 
ment by  plaintiff  of  a  premium  each  month 
guaranteed  to  pay  plaintiff  for  loss  of  time 
for  a  certain  period  upon  certain  conditions. 
It  did  not  provide  that  plaintiff  sbonld  ac- 
cept his  Insurance  In  case  of  injury  in  lien 
of  his  right  to  hold  defendant  for  liability 
for  the  same  injuries  on  the  ground  of  de- 
fendant's negligence ;  and  as  said  in  the  for- 
mer opinion; 

"The  cause  of  action  on  the  contract  and  that 
on  the  tort  are  entirely  diSerentand  are  inde- 
pendent of  each  other.  The  one  is  founded  up- 
on an  agreement  to  pay  a  fixed  amoant  (or  an 
amount  to  be  arrived  at  by  a  fixed  standard)  If 
disability  is  occasioned  by  an  injury;  the  other 
is  founded  upon  the  obligation  of  a  wrongdoer  to 
make  amends  for  the  result  of  his  misconduct 
The  circumstance  that  the  same  corporation 
happens  to  be  charged  both  upon  the  contract 
and  upon  the  tort  does  not  affect  the  essential 
character  of  its  liability  in  either  aspect,  or  take 
the  case  out  of  the  operation  of  the  general 
rule."  McAdow  v.  Railway  Co.,  supra.  So  Kan. 
page  426,  151  Pac.  1113. 

For  these  reasons  we  conclude  that  defend- 
ant cannot  urge  the  set-off,  and  that  there 
was  no  error  in  refusing  the  instructions 
asked  upon  that  branch  of  the  case. 

The  judgment  is  affirmed.  Ail  the  Justices 
concurring. 


GARDNER  et  al  v.  BOARD  OP  COM'RS  OF 

CITY  OF  LEAVENWORTH  et  al. 

(No.  20796.) 

(Supreme  Court  of  Kansas.     April   7,   1017.) 
(ByUal>u$  by  the  Court.) 

1.  MUNICIPAI.    COKPOBATIONS   «S>538  —    SPB- 

oiAL  Assessments— Injunction— I NQuiBT. 
In  an  action  to  enjoin  the  collection  of  a 
special  assessment  for  the  cost  of  a  sewer,  on  the 
ground  that  the  amoant  is  too  large,  the  question 
whether  by  the  adoption  of  a  different  plan  the 
same  benefits  might  have  been  obtained  for  the 
property  in  question,  at  a  less  cost,  is  not  open 
to  inquiry. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  H  1194, 1253.] 

2.  Municipal  Corporations  <S=>536— Seweb 

ASSESSIOrNT— I N  JUNCTION— GBOU  NDS. 

The  fact  that  the  city  has  not  nupplied  wa- 
ter for  use  in  flushing  is  not  a  bar  to  the  collec- 
tion of  special  assessments  for  the  cost  of  a 
sewer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1263.] 

3.  Municipal  Corporations  ®=»538— Seweb 
Assessment— Relief. 

In  an  action  to  enjoin  the  collection  of  as- 
sessments against  the  property  in  a  subdistrict 
for  the  cost  of  a  lateral  sewer,  no  relief  can  be 
had  because  of  any  inequalities  in  the  apportion- 
ment of  the  cost  of  the  main  sewer,  which  has 
become  final  and  unassailable. 

[EM.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1194,  1253.] 

Api>eal  from  District  Court,  Leavenworth 
County. 

Action  for  Injunction  by  R.  B.  Gardner  and 
others  against  the  Board  of  Commissioners 
of  the  City  of  Leavenworth  and  others.    De- 


murrer to  plaintiffs'  erldence  snstalned,  and 
they  appeal.    Affirmed. 

W.  W.  Hooper  and  J.  A-  Hall,  both  of 
Leavenworth,  for  appellants.  C.  P.  Ruther- 
ford, of  Leavenworti),  for  appellees. 

MASON,  J.  The  owners  of  a  number  of 
city  lots  in  Leavenworth  united  in  an  action 
to  enjoin  the  collection  of  special  assessments 
levied  to  cover  the  cost  of  a  lateral  or  trib- 
utary sewer.  A  demurrer  to  their  evidence 
was  sustained,  and  tlie.v  appeal. 

One  of  the  appellants  owns  lot  12,  lying  in 
the  southwest  comer  of  block  3  in  Rees,  Don- 
iphan &  Thornton's  addition.  Tlie  others 
own  various  lots  in  block  19  of  Day's  addi- 
tion, which  lies  just  north  of  the  block  first 
described.  The  two  blocks  comprise  a  sewer- 
age subdistrict.  The  main  sewer,  wbidi  was 
paid  for  by  assessments  levied  upon  all  the 
lots  within  the  sewer  district,  did  not  touch 
either  of  the  blocks  referred  to,  but  one 
branch  of  it  extended  to  a  point  across  the 
street  from  the  middle  of  the  east  side  of 
block  3,  and  another  to  a  point  near  the 
northwest  comer  of  block  19.  The  lateraJ 
sewer  for  the  subdistrict  was  constructed  so 
as  to  discharge  into  the  main  sewer  at  the 
northwest  comer  of  block  19,  through  a  pipe 
laid  in  the  street  west  of  the  two  blocks. 
The  situation  is  shown  by  the  accompanying 
plat,  the  lines  through  the  alleys  and  street 
showing  the  location  of  the  lateral  in  ques- 
tion: 
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[1]  1.  Testimcmy  was  given  that  it  would 
have  been  practical  and  easy  to  connect  the 
sewer  in  the  east  and  west  alley  in  block  3 
with  the  main  sewer  which  ended  across  the 
street  from  the  middle  of  the  east  line  of  the 
block,  as  the  ground  sloped  to  the  east,  and 
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there  was  no  obstmctlon  in  the  street,  and 
that  this  arrangement  would,  have  dispensed 
with  the  necessity  for  the  lateral  sewer  run- 
ning along  the  street  west  of  the  block.  The 
plalntlfls  argue  that  this  evidence  showed 
that  at  least  a  part  of  the  sewer  was  unneces- 
sary, and  that  their  property  should  not  be 
taxed  with  the  cost  of  Its  constructioD. 
Whether  the  property  in  blocks  3  and  19 
shonld  have  been  connected  with  the  main 
sewer  lying  east  of  block.  3  or  with  that  lying 
northwest  of  block  19  was  a  problem  of  en- 
g;ineerlng  and  administration,  or  perhaps  of 
legislation,  concerning  which  the  decision  of 
the  municipal  authorities,  given  in  good 
faith,  must  be  regarded  as  final,  and  not 
subject  to  review  by  the  courts.  28  Cyc.  917 ; 
4  Dillon's  ACuniclpal  Corporations  (5th  Ed.) 
I  1739.  Testimony  that  it  would  have  been 
practicable  and  easy  to  connect  the  sewer  in 
block  3  with  the  main  sewer  (m  the  east  has 
no  tendency  to  show  that  the  officials  who 
were  charged  with  the  duty  of  adopting  plans 
for  the  work  acted  in  bad  faith  in  deciding 
to  have  the  connection  made  elsewhere. 

[2]  2.  There  was  also  evidence  that  the 
city  had  not  supplied  water  for  use  in  the 
sewers  In  the  blocks  referred  to,  from  which 
it  Is  argued  that  they  were  of  no  benefit  to 
the  owners  of  the  property  In  question.  Even 
assuming  that  the  practical  value  of  the  sew- 
er depended  largely  upon  the  furnishing  of 
city  water  for  flushing  purposes,  the  fact  that 
the  water  had  not  yet  been  provided  would 
not  render  the  assessment  of  the  tax  Illegal, 
for  there  would  be  a  reasonable  expectation 
that  It  would  be  supplied  later.  Goates  ▼. 
Xugent,  76  Kan.  666,  563,  92  Pac.  597. 

[3]  3.  A  further  complaint  of  the  appel- 
lants, as  we  understand  it.  Is  this:  Each  lot 
in  blocks  3  and  19  was  assessed  in  substan- 
tially the  same  amount  (averaging  about  $34) 
as  the  lots  in  block  2,  which  lies  just  east  of 
block  3,  to  pay  for  the  main  sewer;  tlie  lots 
in  blocks  3  and.  19  are  now  charged  with  a 
further  sum  (said  to  be  $72,  although  we  do 
not  find  the  figures  in  the  abstract)  for  a  lat- 
eral sewer  to  connect  them  with  the  main 
sewer,  while  the  lots  in  block  2,  being  ad- 
jacent to  the  main  sewer,  are  subjected  to  no 
such  additional  charge;  the  owners  of  lots 
In  blocks  3  and  10  are  therefore  required  to 
pay  ?106  for  the  same  privileges  acquired  by 
the  owners  of  lots  in  block  2  by  the  payment 
of  134 ;  this  dlfCerence  is  too  large  to  be  ac- 
counted for  as  a  mere  error  of  Judgment,  and 
shows  such  unreasonable  and  arbitrary  con- 
duct on  the  part  of  the  city  officials  as  to  In- 
validate the  assessment.  If  any  such  in- 
equality in  fact  exists  It  is  obviously  due  to 
an  unjust  apportionment  of  the  cost  of  the 
main  sewer.  These  plalntiUfs  attacked  the 
ordinance  giving  effect  to  that  apportionment, 
but  It  was  held  that  their  action  was  begun 
too  late  to  entitle  them  to  relief.  Oardner 
V.  City  of  Leavenwo^h,  94  Kan.  509, 146  Pac. 


1000.  The  assessments  for  the  cost  of  the 
main  sewer  are  no  longer  open  to  challenge. 
The  assessments  for  the  lateral  are  a  distinct 
matter.  Coates  v.  Nugent,  supra.  The  evi- 
dence did  not  tend  to  show  that  they  were 
unfairly  made. 

The  Judgment  is  affirmed.    All  the  Justices 
concurring. 


STATE  V.   COWAN  et   al.     (No.  20906.) 

(Supreme  Court  of  Kansas.     Match  10,  1917. 

Rehearing  Denied  April  13,  1917.) 

(Syllabus  hy  ihe  Court.) 

Appkai.  and  Ebbob  <8=>926(5)— Tbiai.  d=94S— 
EvioENCJB  —  Limited  Applicatiom  —  Pbk- 

SCMPTION. 

Evidence,  admissible  to  establish  one  phase 
of  a  case  and  not  of  another,  may  be  received 
and  its  application  limited  by  the  court  in  its 
instructions  to  the  jury  to  the  purpose  for 
which  it  is  competent;  and,  in  the  absence  of 
the  instructions,  it  may  be  assumed  upon  ap- 
peal that  the  court  advised  the  jury  that  the 
evidence  was  confined  to  the  purpose  for  whidi 
it  was  competent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brrmr,  Cent  Dig.  {  3742;  Trial,  Cent  Dig.  | 
120.] 

Appeal  from  District  Court,  Cherokee 
County. 

Leek  C!owan  and  Banty  McCuIlough  were 
Jointly  charged  with  being  persistent  vio- 
lators of  the  prohibitory  liquor  law,  and 
were  convicted  of  an  unlawful  sale,  and 
they  appeal.    Affirmed. 

Al.  F.  Williams,  of  Columbus,  for  appel- 
lants. 8.  M.  Brewster,  Atty.  Gen.,  and  F.  W. 
Boss,  of  Columbus,  for  the  State. 

JOHNSTON,  C.  J.  In  an  information  con- 
taining three  counts  Leek  Cowan  and  Banty 
McCuUough  were  Jointly  charged  with  being 
persistent  violators  of  the  prohibitory  liq- 
uor law.  One  count  was  for  an  unlawful 
sale,  and  the  other  two  charged  the  mainte- 
nance of  nuisances  at  two  places,  but  the 
defendants  were  convicted  only  of  the  sale. 

Upon  this  appeal  It  Is  contended  by  the 
defendants  that  there  was  error  In  permit- 
ting the  introduction  in  evidence  of  four 
search  and  seizure  warrants  issued  against 
two  places  described  in  the  nuisance  counts. 
The  objection  is  that  the  warrants  tended  to 
prove  -offenses  other  than  those  charged 
against  the  defendants.  The  warrants  were 
evidently  offered  in  sni^Mrt  of  the  nuisance 
counts  upon  which  no  conviction  was  had. 
In  connection  with  the  introduction  of  the 
warrants  the  sheriff  in  whose  hands  they 
were  placed  testified  that  he  went  to  the 
places  named  to  serve  the  warrants,  and 
found  beer,  whisky,  and  gin  in  considerable 
quantities,  and  these  were  found  within  tlie 
times  named  in  the  information  during  which 
the  defendants  were  alleged  to  have  main- 
tained nuisances  at  these  places.  The  re- 
turns on  the  warrants  of  the  liquors  found 
at  the  places  would  not  have  been  proof  of 
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the  alleged  nnlsanees,  but  the  sheriff's  tes- 
timony was  that  he  fonnd  the  liquors  men- 
tioned In  the  returns  on  the  -warrants,  and 
his  testimony  was  admissible  a3  tending  to 
establish  the  nuisance  charges.  In  view  of 
this  testimony  the  statement  In  the  returns 
on  the  warrants  could  hardly  have  been 
prejudicial  to  the  defendants.  The  warrants 
which  were  introduced  served  toi  show  the 
authority  of  the  sheriff  to  make  a  search  of 
the  pr«nises.  It  was  within  the  province 
of  the  court  to  instruct  the  jury  as  to  the 
application  of  the  evidence  to  the  several 
cliarges  made  against  the  defendants,  and  the 
defendants  had  the  opportunity  to  ask  the 
court  to  limit  the  application  of  the  testi- 
mony ;  but  In  the  absence  of  the  instructions 
or  any  complaint  of  them,  it  may  be  assumed 
tliat  the  jury  were  advised  that  the  warrants 
should  only  be  considered  in  connection  with 
the  nuisance  charges,  and  as  to  these  the  de- 
fendants have  been  acquitted. 

The  evidence  not  being  preserved,  it  roust 
also  be  assumed  on  this  appeal  that  there 
was  sufficient  competent  evidence  of  a  first 
conviction  and  also  of  the  sale  of  which  the 
defendants  were  convicted. 

Judgment  affirmed.  Ail  the  Justices  con- 
curring. 


WALSH  V.  JOPLIN  &  PITTSBURG  RY.  00. 

(No.  20519.)  • 

(Supreme  Court  of  Kansas.    April  7, 1917.) 

(ByttaTm*  iy  the  Oourt.) 

1.  Appbai.  Aif d  Ebrob  «s>1016(1)— Nkw  Tbi>i. 
—Setting  Aside  Obdeb. 

Where  a  trial  court  grants  a  new  trial  for 
the  reason  that  the  verdict  is  not  sustained  by 
the  evidence,  bnt  Is  contrary  thereto,  and  for 
the  further  reason  that  the  court  erred  in  over- 
ruling a  demurrer  to  the  evidence,  the  order 
granting  the  new  trial  will  not  be  set  aside  on 
the  ground  that  the  court  did  not  err  in  over- 
ruling the  demnrrer  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gf  3860-3866.] 

2.  Appeal  and  Ebbob  «=1015(2)  —  Motion 
FOB  New  TbiaI/— Contliotino  EnoENCE. 

Under  the  circumstances  disclosed  in  the 
first  section  of  this  syllabns,  an  order  of  the  trial 
court  granting  a  new  trial  will  not  be  set  aside 
where  the  evidence  is  conflicting. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3866.] 

Appeal  from  District  Court,  Crawford 
Cotinty. 

Acftion  by  Mary  T.  Walsh,  admlnlstratriz, 
etc.,  against  the  Joplln  &  Pittsburg  Rail- 
way Company.  Judgment  for  plaintiff,  and 
from  the  granting  of  a  new  trial,  she  ap- 
peals.   Affirmed. 

W.  P.  Dlllard,  of  Ft.  Scott,  I/.  H.  PhUlips, 
of  Joplin,  Mo.,  C.  A.  McNeill,  of  Columbus, 
and  J.  G.  Sheppard,  of  Ft.  Scott,  for  appel- 
lant Ed  C.  Wright,  of  Kansas  City,  Mo., 
John  P.  Curran,  of  Pittsburg,  A.  H.  Skldmore, 
of  Columbus,  and  Charles  L.  Dort,  of  Kansas 
City,  Mo.,  for  appellee. 


MARSHALX/,  J.  The  plaintiff  appeals 
from  an  order  granting  a  new  trial.  In  tliis 
action,  the  plaintiff,  as  administratrix,  seeks 
to  recover  damages,  under  the  federal  Em- 
ployers' Ldabllity  Act  (Act  Cong.  April  22, 
1008,  c.  149,  35  Stat  66  [U.  S.  Comp.  St.  1913, 
SS  8657-8665])  for  the  death  of  her  husband, 
Robert  Henry  Walsh.  The  cause  was  tried 
by  a  Jury,  and  at  the  close  of  the  plaintiff's 
evidence,  a  demurrer  thereto,  filed  by  the  de- 
fendant, was  overruled.  A  verdict  was  re- 
turned is  favor  of  the  plaintiff  and  special 
questions  were  answered.  On  the  motion  of 
the  defendant,  the  court  granted  a  new  trial, 
on  the  ground  that  the  verdict  was  not  sus- 
tained by,  but  was  contrary  to,  the  evidence, 
and  on  the  further  ground  that  the  court 
erred  in  overruling  the  demurrer  to  the  plain- 
tifTs  evidence. 

[1]  1.  The  plaintiff  argues  that  the  court 
did  not  commit  any  error  in  overruling  the 
demurrer  to  her  evidence.  Even  if  the  court 
was  mistaken  when  it  declared  that  the  de- 
murrer to  the  evidence  should  have  been  sus- 
tained, the  plaintiff  cannot  complain  of  that 
mistake  until  judgment  has  been  rendered 
against  her. 

[2]  2.  The  plaintiff  insists  that  there  was 
sufficient  evidence  to  sustain  the  vwdict,  and 
that  judgment  should  have  been  rendered 
in  her  favor.  The  question  of  whetlier  there 
was  or  was  not  sufficient  evidence  to  sustain 
the  verdict  will  not  be  determined  ly  this 
court  under  the  order  granting  a  new  trial, 
for  the  reason  that  the  evidence  on  the  vital 
points  in  the  case  was  very  conflicting.  Some 
of  the  evidence  tended  to  sustain  the  plain- 
tiff's petition,  while  mnch  of  it  tended  to 
show  that  the  defendant  was  not  liable.  Un- 
der these  circumstances,  if,  upon  weigjbing 
the  evidence  presented,  the  trial  court  was 
dissatisfied  with  the  verdict  of  the  jury,  it 
was  his  duty  to  set  aside  the  verdict  and 
grant  a  new  trial  K.  C.  W.  &  N.  W.  R.  Co. 
V.  Ryan,  49  Kan.  1,  30  Pac.  108.  Numerous 
other  eases  might  be  cited  in  support  of  this 
rule.  One  m(we  is  deemed  sufficient.  White 
V.  Railway  Co.,  91  Kan.  626,  138  Pac.  589. 

The  judgm»it  is  affirmed.  All  the  Justices 
ooncnrring. 


DANIELSON  et  aL  v.  REICHERT  et  aL 
(No.  20761.) 

(Supreme  Conrt  of  Kansas.    April  7, 1917.) 

(BylMnu  hv  th«  Oourt.) 
1.  Chattel  Moktoaoes  «a»117— Descmptioit 

— CONSTHTJCTIOR. 

A  chattel  mortgage  on  growing  com,  de- 
scribed as  "our  undivided  three-fourths  interest 
in  100  acres  of  corn  now  growing  on"_  a  de- 
scribed quarter  secticm  of  land,  does  not  include 
the  growing  com  owned  by_  the  mortgagors  on 
the  remaining  quarter  sections  of  laud  in  the 
same  section,  as  against  a  subsequent  attaching 
creditor,  although  there  are  but  10  acres  of 
com  growing  on  the  quarter  section  described, 
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and  there  are  90  acrts  of  com  owned  by  the 
mortgagor,  growing  on  the  other  quarter  sec- 
tions in  the  same  section. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  202.] 

2.  JXTBTICEB  OF  THX  Peaos  4s>149(1)— Rioht 
or    AFPKiX. 

In  an  action  before  a  justice  of  the  peace, 
third  parties  claiming  attached  property,  who, 
on  their  application,  are  made  parties  defend- 
ant, have  a  right  to  appeal  from  a  judgment 
rendered  by  the  justice  of  the  peace  denying 
their  claims  to  the  property. 

[Kd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i§  604,  605.] 

Appeal  from  District  Court,  Cheyenne 
County. 

Action  by  Deroy  Danlelson  and  others 
against  Michael  Relchert  and  others,  E.  D. 
Nixon  and  others.  Interpleading  as  parties 
defendant.  Demurrer  to  the  interpleaders' 
evidence  sustained,  and  they  suppe&L  Af- 
firmed. 

E..  B.  Kite,  of  St  Francis,  for  appellants. 
J.  Lt,  Finley,  of  St.  Frands,  for  appellees. 

&iARSHALIi,  J.  In  this  case  there  are 
cross-appeals.  The  tdaintttTs  conunenoed  an 
action  before  a  Justice  of  the  peace,  against 
Michael  Relchert,  on  a  promissory  note, 
caused  an  attachment  to  be  issued  and  levied 
on  a  crop  of  com  growing  on  the  east  half  of 
section  34,  township  2,  south  of  range  40 
west,  in  Cheyenne  county.  On  the  applica- 
tion of  IS.  D.  Nixon  and  B.  L.  Kreuscher, 
tliey  were  made  parties  defendant  in  the  ac- 
tion. Tbety  filed  a  pleading  In  which  fhey 
claimed  a  lien  on  the  attached  corn  under  a 
cbattel  mortgage  given  by  Michael  Relchert 
and  his  wife  to  secure  the  payment  of  a  note 
for  $175.  The  cbiattel  mortgage  described 
the  following  property: 

"Our  undivided  %  interest  in  100  acres  of 
fall  wheat  now  growmg_  on  the  S,  E.  34—2—40. 
and  our  undivided  %  interest  in  100  acres  of 
com  now  growing  on  the  S.  W,  of  34—2—40 
owned  entirely  by  us  withoot  any  incumbrance 
except  150.00  to  Citizens'  Bank." 

The  issue  presented  by  the  pleading  of  Nix- 
on and  Kreuscher  was  tried  before  the  justice 
of  the  peace  and  determined  against  them. 
Within  proper  time  they  filed  an  appeal 
bond.  The  cause  was  transmitted  to  the  dis- 
trict court,  and  there,  under  leave  obtained, 
they  filed  an  amended  Interplea,  on  which 
the  issues  between  them  on  the  one  side,  and 
the  plalntiiis  on  the  other,  were  tried  and  de- 
termined. Before  the  trial,  the  plaintiffs 
filed  a  motion  asking  the  court  to  dismiss  the 
appeal,  for  the  reason  'that  the  law  does 
not  provide  for  an  appeal  in  such  a  pro- 
ceeding. This  motion  was  denied.  The  evi- 
dence of  Nixon  and  Kreuscher  tended  to 
show  tlmt  it  was  their  intention  and  the  in- 
tention of  Relchert  and  his  wife  that  the 
<±iattel  I  mortgage  should  cover  R^chert's 
three-fourths  Interest  in  all  the  com  grown 
by  him.  There  was  only  ten  acres  of  com 
grown  on  the  southwest  quarter  of  the  sec- 


tion. The  court  sustained  a  demurrer  to 
Nixon  and  Kreuscher's  evidence.  From  this 
they  appeal. 

[1  ]  1.  Nixon  and  Kreuscher  argue  that  the 
chattel  mortgage  covered  all  of  Relchert's 
Interest  in  the  com  grown  by  him  on  all  of 
section  34 ;  that  the  description  of  the  prop- 
erty contained  in  the  chattel  mortgage  was 
erroneous;  that  by  examining  the  ground 
cultivated  by  Relchert,  It  would  be  found 
that  ten  acres  of  the  com  was  on  the  south- 
west quarter,  while  the  remainder  of  the 
com  was  on  other  parts  of  the  section.  They 
contend  that  the  plaintiffs,  having  acquired 
their  interest  In  the  com  subsequent  to  the 
filing  of  the  chattd  mortgage,  were  charged 
with  notice  of  the  mortgage  lien  on  all  the 
corn  grown  by  Relchert 

The  land  described  in  the  chattel  mortgage 
was  definite  and  certain.  There  was  a  mis- 
take in  the  niunber  of  acres  of  com  growing 
on  that  land.  The  chattel  mortgage  did  not 
attempt  to  describe  com  situated  on  any 
other  land.  As  between  the  parties  thereto, 
the  chattel  mortgage  might  have  been  re- 
formed. Relchert  intended  to  mortgage  all 
his  interest  In  all  the  com  to  Nixon  and 
Kreuscher.  The  rule  that  an  attaching  cred- 
itor acquires  a  lien  on  the  attachment  debt- 
or's light  in  the  attached  property,  and  on 
nothing  more.  Is  modified  to  some  extent  by 
section  6495  of  the  General  Statutes  of  1915, 
which  provides  that: 

"Every  mortgage  •  •  •  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor, 
•  •  •  unless  the  mortgage  or  a  true  copy 
thereof  shall  be  forthwith  deposited  in  the  office 
of  the  register  of  deeds  in  the  county  where 
the  property  shall  then  be  situated." 

The  mortgage  deposited  in  the  office  of  the 
register  of  deeds  did  not  describe  the  com 
growing  on  the  east  half  of  the  section.  Un- 
der the  authorities,  Nixon  and  Kreuscher's 
chattel  mortgage  did  not  cover  that  com. 
Darr  v.  Kempe,  54  Ark.  91,  15  S.  W.  14; 
Adams  v.  Commercial  National  Bank  of 
Dubuque,  53  Iowa,  491,  6  N.  W.  619;  First 
National  Bank  v.  Hendrickson,  61  Minn.  293, 
63  N.  W.  725;  Redfleld  v.  Montgomery,  71 
Miss.  113,  14  South.  199;  Com.  State  Bank 
V.  Interstate  Elevator  Co.,  14  S.  D.  276, 
85  N.  W.  219,  86  Am.  St  Rep.  760;  Conley 
V.  Nelin,  60  Tex.  av.  App.  395,  128  S.  W. 
424;  Jones  on  Chattel  Mortgages  (5th  Ed.) 
§  63 ;  Hammon  on  Chattel  Mortgages,  p.  43 ; 
6  Cyc.  1032.  The  rights  of  the  plaintiffs,  at- 
taching creditors,  were  paramount  to  the 
rights  of  Nixon  and  Kreuscher,  under  their 
chattel  mortgage.  Gelser  v.  Murray,  84  Kan. 
450,  114   Pac.   1046,   and  cases  there  cited. 

[2]  2.  The  plaintiffs,  in  their  appeal,  argue 
that  the  proceeding  instituted  by  Nixon  and 
Kreuscher  before  the  justice  of  the  peace 
was  under  section  152a  of  the  Justices'  Code 
(Oen.  St.  1909,  I  6519).  There  Is  no  appeal 
from  a  proceeding  under  this  section.  Dll- 
ley   V.   M'Gregor,  24   Kan.   361;    Graves  v. 
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Butcber,  24  Kan.  291;  James  Clark  &  Co. 
V.  Wlss  &  Ballard,  34  Kan.  553,  9  Pac.  281. 
The  difficulty  with  the  plaintiffs'  argument  Is 
that  the  proceeding  was  not  under  that  sec- 
tion. Nixon  and  Kreuscher  were  made  par- 
ties defendant,  and  as  defendants  in  the  ac- 
tion, they  set  up  their  Interest  In  the  prop- 
erty attached.  Judgment  was  rendered 
against  them,  and  from  that  Judgment  they 
appeal.  As  defendants,  they  had  an  absolute 
right  to  appeal  from  any  Judgment  that  was 
rendered  against  them. 

The  Jadgment  is  affirmed.    All  the  Justic- 
es concurring. 


WHEELER  V.  WAYMIEB.    (No.  20831.) 
(Supreme   Court   of   Kansas.    April    7,    1917.) 

(Syllaius  by  the  Court.) 

Brokebs  <g=>52— Commission— SEBV1CB8. 

An  agent  for  the  exchange  of  real  estate 
has  earned  his  commissioD,  where,  after  finding 
a  purchaser  able  and  willing  to  trade,  be  brings 
tie  parties  together,  and  they  agree  to  an  ex- 
change on  terms  satisfactory  to  his  principaL 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  78.} 

Appeal  frcnn  District  Court,  Greenwood 
County. 

Action  by  J.  A.  Wheeler  against  W.  O. 
Waymlre.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Wicker  &  Badger,  of  Eureka,  for  appel- 
lant.   A.  B.  Miller,  of  Eureka,  for  appellee. 

PORTER,  J.  The  plaintiff  sued  for  com- 
mission as  an  agent  in  procuring  an  ex- 
change of  property  for  defendant.  He  re- 
covered Judgment,  and  defendant  appeals. 

The  defendant  resided  at  Madison,  Kan. 
Having  become  the  owner  of  a  half  section 
of  land  in  Missouri  near  the  town  where 
plaintiff  was  engaged  in  the  real  estate  busi- 
ness, he  arranged  wltb  plaintiff  to  procure 
for  blm  an  exchange  for  the  land,  or  to  lease 
it  in  case  no  exchange  was  made.  On  March 
26,  1915,  after  some  correspondence  In  ref- 
erence to  leasing  the  land  to  R.  S.  Handy, 
an  adjoining  landowner,  the  plaintiff  wrote 
defendant  a  letter,  which  contained  the  fol- 
lowing statement: 

"Mr.  R.  S.  Handy  leaves  here  to-morrow 
night  for  your  town.  He  is  the  party  that  is 
wanting  to  rent  .TOur  land.  He  also  has  traded 
for  the  Doty  Hotel  in  your  town.  It  might  be 
that  you  would  make  a  deal  with  Mr.  Handy 
and  let  him  have  the  half  section.  It  adjoins  his 
home  farm.    I  will  have  him  call  and  see  you." 

On  Marcb  29th  defendant  replied  tbat  Mr. 
Handy  was  there  that  day  and  had  renewed 
his  offer  to  lease  the  half  section ;  that  Han- 
dy had  made  a  trade  for  the  hotel.  The  let- 
ter made  no  reference  to  a  talk  which  Handy 
testified  defendant  had  with  him  the  same 
day  in  regard  to  trading  the  half  section  for 
the  hotel.  On  March  29th  the  plaintiff  wrote 
defendant  about  a  possible  trade  with  an- 


other party,  and  asked  whether  defendant 
had  been  "able  to  do  anything  wltb  Mr. 
Handy."  To  this  inquiry  defendant  made 
no  reply.  May  2oth  plaintlfl  wrote,  stating 
that  be  bad  Just  learned  that  an  exchange 
between  the  defendant  and  Handy  had  been 
closed,  and  demanded  bis  commission.  De- 
fendant inmiediately  replied,  "I  owe  you 
nothing." 

Mr.  Handy's  testimony  is,  In  substance, 
that  at  plaintiff's  suggestion  be  went  to  Mad- 
ison, talked  with  Doty,  the  owner  of  the  ho- 
tel, about  a  trade;  that  be  saw  defendant 
and  kept  trying  to  induce  bim  to  agree  to 
take  the  hotel  in  exchange  for  the  Missouri 
land.  Defendant  "stood  liim  ofT"  and  said, 
"When  you  get  it  closed  up,  we  will  talk  It 
over."  Subsequently,  he  made  a  trade  for 
the  hotel  and  took  possession  April  15th ; 
and  for  two  or  three  days  talked  trade  with 
defendant,  who  did  not  care  for  the  hotel, 
but  was  willing  to  exctiange  bis  Missouri 
land  for  a  quarter  section  which  Doty  own- 
ed near  Madison.  An  arrangement  was  then 
made  with  Doty  to  take  back  the  hotel  in 
exchange  for  the  quarter  section ;  and  as 
soon  as  Handy  received  the  deed  to  the  lat- 
ter, a  trade  was  made  with  defendant  by 
which  he  accepted  the  quarter  section  In  ex- 
change tor  the  half  section  in  Missouri. 

It  appears  to  be  the  contention  that  the 
exchange  finally  consummated  with  Handy 
was  one  not  contemplated  by  the  plaintiff 
when  he  wrote  the  letter  which  he  claims  re- 
sulted in  bringing  the  parties  together ;  that 
the  trade  for  the  hotel  was  never  made,  but, 
on  the  contrary,  the  parties  made  an  inde- 
pendent exchange  for  themselves  after  all 
negotiations  in  reference  to  the  original 
proposition  had  been  abandoned.  It  is  there- 
fore claimed  the  court  erred  in  not  instruct- 
ing that,  if  the  Jury  found  the  original  nego- 
tiations did  not  result  in  a  trade  and  were 
abandoned,  and  the  parties  afterward  open- 
ed new  negotiations  resulting  in  a  trade  in- 
dependent of  plaintiff,  he  could  not  recover. 
There  was  no  request  for  an  instruction  bas- 
ed upon  this  theory  of  the  defense.  The 
court  gave  a  concise  and  accurate  general 
statement  of  the  law  covering  the  issues,  and, 
after  fully  defining  what  is  meant  by  "the 
procuring  cause"  In  an  exchange  or  sale  of 
real  estate,  applied  the  law  to  the  concrete 
case  before  the  Jury  as  follows: 

"If  the  defendant  in  this  action  placed  his 
farm  in  the  hands  o^  the  plaintiff  for  the  pur- 
pose of  having  it  sold  or  exchanged  for  other 
property,  and  the  plaintiff  thereafter  found  one 
R.  S.  Handy,  to  whose  attention  he  directed  the 
desire  of  defendant  to  sell  or  exchange  his  farm, 
and  (hereafter  introduced  or  sent  the  said  R,  S. 
Handy  to  the  defendant  for  the  parpose  of  buy- 
ing or  exchanging  for  said  defendant's  iikrm, 
and  called  defendant's  attention  thereto,  and 
a  sale  or  exchange  was  as  a  result  thereof, 
thereafter  made  between  the  defendant  and  said 
Handy,  then  the  defendant  would  be  liable  to 
the  plaintiff  for  his  commission  upon  such  sale 
or  exchange." 
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Had  an  Instmctlon  been  requested  to  the 
effect  that  where  the  broker  falls  to  brlngr  a 
customer  to  terms,  and  then  abandons  the  ne- 
gotiations, he  Is  not  entitled  to  a  commls- 
sioD  upon  a  sale  made  subsequently  by  the 
owner  to  the  customer,  it  would  not  have 
been  proper  because  there  was  no  evidence 
to  show  an  abandonment  of  the  negotiations 
by  the  plaintiff,  though  it  Is  obvious  the  de- 
fendant was  willing  to  abandon  the  first  ne- 
gotiations and  proceed  iDd^)endently  so  far 
as  the  law  would  permit  to  him. 

Plaintiff  was  not  employed  to  find  a  cus- 
tomer who  would  agree  to  exchange  a  hotel 
or  any  particular  kind  of  property  for  the 
Missouri  land.  It  made  no  difference  to  him 
what  terms  the  parties  finally  agreed  upon. 
Having  brought  the  iwrties  together  and  no- 
tified his  principal  of  what  he  had  done  in 
the  matter,  his  commission  was  earned  when 
the  parties  had  agreed  to  exctiange  upon 
terms  satisfactory  to  his  principal.  Betz  v. 
Land  Co.,  46  Kan.  45,  26  Pac.  456 ;  Green  v. 
Fist,  89  Kan.  536,  132  Pac.  179. 

We  find  no  error  tn  the  instructions,  and 
the  judgment  is  affirmed.  All  the  Justices 
concurring. 


PROUTT  T.  BURROUGHS. 

(Supreme  Court  of  Oregon.     April  10,  1917.) 

3.  Trusts  «=»89(2)— Resulting  Tkust— De- 

OBEE  or  Pboof. 

In  an  action  to  have  defendant  declared  a 

trustee   of   an   Interest  in    land,    bought   with 

funds  of  both   parties,   there  being  no  fraud. 

Slain  tiff  must  show  by  a  preponderance  of  evi- 
ence  that  a  part  of  the  purchase  money  belong- 
ed to  him  if  a  full  accounting  were  had. 

[Ed.  Note.— BV>r  other  cases,  see  Trusts,  Cent 
Diig.  f  135.] 

2.  Costs  <3=»232— On  Appeai>— Dismissai,. 

Where  a  suit  is  diamissed  on  an  appeal  by 
defendant  for  failure  of  idaintiff  to  produce  a 
preponderance  of  evidence,  dismissal  should  be 
wiuiout  costs  or  disbursements  to  either  party. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  H  877-883.1 

In  Banc.  Appeal  from  Circuit  Court,  Lin- 
coln County;  J.  W.  Hamilton,  Judge. 

Snlt  by  Reuben  Prouty  against  Catherine 
Burroughs.  Decree  for  plaintiff,  and  defend- 
ant aM)eaIs.    Dismissed,  without  costa 

The  substance  of  tlie  complaint  is  that 
about  June  21,  1911,  the  parties  had  $1,500, 
one-half  of  which  belonged  to  the  plaintiff, 
that  they  agreed  they  should  invest  the  same 
in  a  block  in  Newport,  taking  title  to  both 
plaintiff  and  defendant  as  tenants!  In  com- 
mon each  of  an  undivided  one-half  thereof, 
and  that  the  defendant  fraudulently  Ignored 
the  rights  of  the  plaintiff,,  and  caused  a  deed 
to  be  prepared,  wherein  she  secretly  bad  her 
name  entered  as  the  sole  grantee.  The  an- 
swer denies  all  the  allegations  of  the  com- 
plaint A  further  and  separata  answer,  set- 
ting up  that  the  plaintiff  and  defendant  are 
brother  and  sister,  narrating  a  long  course  of 


business  transactions  between  them,  and  de- 
manding an  account  which  the  defendant 
claims  would  show  that  the  money  Invested 
in  the  prroperty  was  all  hers,  was  stricken 
out,  and  the  case  was  tried  on  the  general 
issue.  The  trial  court  rendered  a  decree,  to 
the  effect  that  the  plaintiff  was  owner  of  an 
undivided  eighteen-sLztleths  of  the  real  proj»- 
erty  In  question  and  the  defendant  of  the  re- 
mainder, and  required  her  to  convey  his  por- 
tion to  him.    The  defendant  appeals. 

John  H.  Bower,  of  Eugene,  for  appellant 
Edward  J.  piark,  of  Toledo,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  testimony  shows  that  the 
money  immediately  Invested  In  the  property 
in  controversy  was  all  in  the  hands  of  the 
plaintiff;  that  he  managed  the  transaction 
and  the  defendant  knew  nothing  whatever 
about  the  contents  of  the  deed  until  It  was 
delivered  to  her  and  she  had  nothing  to  do 
with  its  preparation.  As  to  the  real  source 
of  the  money  and  to  whom  it  equitably  be- 
longed, the  parties  are  at  total  variance. 
There  is.  utterly  no  testimony  to  support  a 
charge  of  fraud.  Ihe  plaintiff  has  faUed,  in 
our  judgment,  to  produce  a  preponderance  of 
evidence  showing  that  any  of  the  money  real- 
ly belonged  to  him  if  a  full  accounting  was 
had,  and  consequently  his  case  falls  for  want 
of  a  greater  weight  of  testimony  than  that 
produced  by  the  defendant  Under  these  cir- 
cumstances the  suit  should  be  dismissed, 
without  costs  or  disbursements  to  either 
party.    It  is  so  ordered. 


SOMO  V.  SUPREME  COURT  I.  O.  F. 
(Supreme  Court  of  Oregon.    April  3,  1917.) 

1.  Insubance  «=s>693— Benefit  iNsnaANCiii— 
By-Laws. 

By-laws  of  a  fraternal  benefit  insurance  so- 
ciety, providing  that  local  officers  shall  be  con- 
sidered as  agents  of  the  members  in  accepting 
and  transmitting  payments  for  insurance,  and 
that  all  acts  of  a  local  officer  shall  be  construed 
as  having  been  done  for  the  members  and  appli- 
cants for  membership,  are  valid. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1883.] 

2.  iNStJBANCE  «=798— Beneitt   Iksobance— 
Rights  of  Divobcbd  Wife. 

Where  plaintiff  was  named  aa  beneficiary  in 
a  policy  of  insurance  on  the  life  of  her  hus- 
band, a  divorce  did  not  deprive  her  of  her  right 
to  recover  the  full  value  of  the  policy  in  event 
of  the  death  of  her  husband  prior  to  his  with' 
drawal  from  the  order. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1967-1972,  19800 

3.  Insubakck  ®=»694(1) — Benefit  Insubancb 
— Right  of  Membeb  to  Withdbaw. 

As  the  duties  incumbent  upon  a  member  of 
a  voluntary  association  by  reason  of  his  mem- 
bership are  purely  voluntary,  unless  the  agree- 
ment between  the  members  provides  to  the  con- 
trary, a  member  may  withdraw  at  any  time  with- 
ont  the  consent  of  the  association  or  of  the  ben- 
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eficiary  in  a  life  policy  issued  to  him  by  the  as- 
sociation. 

[Ed.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig.  {  1834.] 

4.  Insubanoe  €=s>743— Benefit  Instjeancb— 
Rights  of  Beneficiary— Withdbawai,  of 

INSUKED. 

Where  the  beneficiary  In  a  policy  of  frater- 
nal insurance  on  the  life  of  her  husband  assum- 
ed the  payment  of  premiums  at  the  time  of  a 
divorce  under  an  agreement  with  the  local  finan- 
cial secretary,  who  by  the  terms  of  the  poli- 
cy and  by-laws  was  the  agent  of  the  members, 
and  paid  the  premiums  until  the  policy  was 
canceled  upon  the  rightful  withdrawal  of  the  hus- 
band from  membership  in  the  order,  the  moneys 
received  by  the  order  were  earned  premiums  up- 
on a  valid  contract  of  insurance,  which  the  ben- 
eficiary had  no  right  of  action  against  it  to  re- 
cover. 

[Ed.  Note.— For  other  cues,  see  Insurance, 
Cent  Dig.  g  18S&] 

Department  2.    Appeal  from  Carcait  Gonrt, 

Multnomah  County ;  Henry  E.  McGinn,  Judge. 
Action  by  Mary  Somo  against  the  Supreme 
Court  of  the  Independent  Order  of  Foreeters. 
Judgment  for  plarntlff,  and  defendant  ap- 
peals. Reversed,  and  Judgment  entered  for 
defendant.  ' 

This  Is  an  action  for  money  had  and  re- 
ceived. The  facts  involved  are  substantially 
these:  On  the  8th  day  of  March,  1893,  W.  J. 
Riley  became  a  member  of  Court  Paciflc  No. 
1247,  Independent  Order  of  Foresters,  locat- 
ed at  Portland,  Or.,  and  received  a  certificate 
therefrom  entitling  the  beneficiary  named 
therein  to  receive  upon  bis  death  the  sum  of 
$3,000.  The  beneficiary  named  was  tliis  plaln- 
tllf,  who  was  then  Riley's  wife.  In  1905,  do- 
mestic tronble  arose,  ending  in  a  divorce,  and 
subsequently  plaintiff  married  another.  In 
connection  with  the  settlement  of  their  prop-' 
erty  rights  at  that  time  it  was  agreed  be- 
tween them  that  Mrs.  Riley  should  continue 
as  the  beneficiary  named  in  the  certificate, 
and  should  assimie  the  payment  of  the  dues 
and  assessments  thereafter  accruing.  She 
testifies  that  she  at  once  interviewed  P.  X. 
Le  Grand,  financial  secretary  of  the  subordi- 
nate lodge,  Informed  him  of  the  arrangement, 
and  asked  him  if  it  would  be  satisfactory  to 
the  order,  and  that  he  replied  "that,  being 
as  .1  was  the  beneficiary,  the  order  would 
protect  me."  She  continued  to  pay  the  dues 
and  assessments  as  they  matured  until  No- 
vember 30,  1912,  when,  Riley  having  formal- 
ly withdrawn  from  the  order,  the  "Supreme 
Court"  of  the  order  having  its  headquarters 
in  Toronto,  Canada,  declined  to  receive  any 
further  payments  from  anybody  on  the  oer- 
tlflcate  and  treated  the  same  as  canceled. 
Plaintiff  then  brought  this  action  to  recover 
the  sum  of  $411.22,  being  the  amount  she  had 
paid  In  dties  and  assessments.  A  trial  was 
had,  resulting  in  Judgment  for  plaintiff  in  ac- 
cordance with  the  prayer  of  her  complaint, 
.and  defendant  ai^peals. 

Oeo.  li.  Masten,  of  Portfand,  for  appellant 
E.  E.  Heckbert,  of  Portland,  fbr  respondent 


BENSON,  J.  (after  stating  fiie  facts  as 
above).  There  are  a  number  of  assignments 
of  error,  but  the  conclusions  we  have  reached 
render  it  unnecessary  to  consider  any  of  them 
except  the  defendant's  motion  for  a  directed 
verdict 

[1]  At  the  outset  it  may  be  observed  that 
the  benefldary  certificate  contains  the  fol- 
lowing clause: 

"I  hereby  expressly  agree  that  the  oonstitation 
and  laws  of  the  Independent  Order  of  Foresters, 
as  well  as  any  amendments  thereof  which  may 
t>e  adopted  from  time  to  time  by  the  Supreme 
Court  shall  be  a  part  of  this  contract" 

Subdivision  6  of  section  73  of  the  laws  of 
the  order  reads  thus: 

"As  soon  as  a  court  is  instituted,  whether  in- 
stituted under  the  authority  of  the  Dead  office  of 
the  order,  or  under  the  authority  of  a  high  court, 
such  court  shall  forthwith  become  and  he  the 
agent  of  the  members  thereof  and  applicants 
for  membership  therein,  and  no  act  of  such  court 
or  of  any  officer  or  member  thereof  shah  be  con- 
strued as  having  been  done  for  the  order,  bat 
shall  be  construed  as  having  been  done  for  such 
court  and  the  members  thereof  and  applicants 
for  membership  therein." 

Subdivision  10  of  section  104  reads  as  fol- 
lows: 

"As  the  financial  secretary  end  other  officers 
of  a  court  are  not  officers  of  the  corporation  con- 
tracting with  the  beneficiary  members  of  the  or- 
der, the  order  itself,  subject  to  the  provisions 
of  section  ninety-seven,  subsection  seven,  shall 
in  no  wise  be  held  accountable  for  any  derelic- 
tion of  duty  on  the  part  of  the  financial  secre- 
tary or  of  any  other  officer  of  a  court  and  all 
payments  for  whatsoever  purpose  made  to  any 
officer  of  a  court  by  the  members  of  such  court 
shall  be  received  by  such  officer  as  agent  of  the 
member  making  the  payment" 

There  is  no  contention  that  the  Supreme 
Court  had  any  knowledge  of  the  alleged 
agreement  between  plaintiff  and  the  flnauL-ial 
secretary  of  the  subordinate  lodge,  but  plain- 
tiff's right  of  recovery  is  based  entirely  upon 
the  theory  that  Le  Grand,  in  promising  to 
protect  plaintlTs  interest  as  beneficiary,  was 
acting  as  the  agent  of  the  Supreme  Court, 
and  that  it  was  therefore  bound  by  his  pr<»n- 
ise.  This  theory  was  adopted  by  the  trial 
court  in  its  instructions  to  the  Jury,  and  In 
support  thereof  our  attention  is  called  to  the 
cases  of  Whlgham  v.  Foresters,  44  Or.  543, 
75  Pac.  1067,  and  Patton  v.  Women  of  Wood- 
craft 65  Or.  40,  131  Pae.  521.  The  first  of 
these  cites  as  authority  Cox  v.  Royal  Tribe, 
42  Or.  865,  71  Pac.  78,  60  li.  R.  A.  620,  95 
Am.  St  Rep.  752,  and  Patterson  v.  United 
Artisans,  43  Or.  333,  72  Pac.  1005,  both  of 
wlilch  involve  the  question  as  to  whose  duty 
it  was  to  supply  the  supreme  lodge  with  the 
proofs  of  death.  As  to  the  question  of  agen- 
cy both  opinions  were  based  upon  specific  by- 
laws requiring  the  subordinate  lodge  to  se- 
cure and  present  such  proofs,  and  It  does  not 
appear  in  any  of  these  cases  that  the  atten- 
tion of  this  court  was  called  to  any  provi- 
sions similar  to  those  quoted.  But  if  these 
can  be  construed  to  support  plainttfTs  con- 
tention, they  have,  to  that  extent  been  prao- 
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Ucally  oTerroled  by  the  later  case  of  Hart- 
man  ▼.  National  Council,  76  Or.  153,  147  Pac 
931,  L.  R.  A.  1915E,  152.  Plaintiff  urges  that 
this  case  la  based  upon  the  statute  of  1911 
(Laws  of  1911,  p.  364),  and  that  the  contrary 
doctrine  preralled  until  then.  We  have  ex- 
amined the  statute  with  care,  and  are  unable 
to  find  any  provision  therein  relating  to  the 
subject  of  agency,  nor  do  we  discover  in  the 
opinion  of  Mr.  Justice  Burnett,  in  the  Hart- 
man  Case,  that  bis  conclusion  was  influenced 
by  any  statutory  provision.  On  the  contrary 
hLs  views  are  expressed  thus: 

"The  question  is:  What  is  the  legal  conclu- 
sion to  be  drawn  from  those  uncontroverted 
facts?  Some  courts  have  Kone  so  far  as  to  say 
that,  notwltbstandins  the  laws  of  the  order  and 
the  stipulations  of  the  parties  to  be  bound  by 
them,  yet  the  local  officers  are  the  agents  of  the 
chief  organization  of  the  order,  and  not  of  the 
members  or  the  local  council.  Such  is  the  rule 
laid  down  in  such  cases  as  Dromgold  v.  Royal 
Neighbors,  261  HI.  60,  103  N.  B.  584,  and 
Dougherty  v.  Foresters,  125  Minn.  142,  145  N. 
W.  813,  and  other  precedents  which  might  be 
noticed.  The  great  weight  of  authority,  how- 
ever, is  to  the  effect  that  it  is  <»mpetent  for 
parties  to  enter  into  a  contract  such  as  is  here 
set  out  and  embodied  in  the  certificate  and  laws 
of  the  order.  There  is  nothing  contrary  to  pub- 
lic policy  or  in  violation  of  any  public  law  in 
making  such  a  stipulation.  There  is  good  rea- 
son for  making  the  officer  of  the  local  council 
the  agent  of  the  member,  for  that  official  is  elect- 
ed by  the  vote- of  the  members,  and,  belni;  so 
chosen,  it  is  competent  for  the  parties  to  stipu- 
late against  a  possible  favoritism  to  be  shown 
by  the  officer  to  the  person  who  elects  him  as 
against  the  general  membership  of  the  order." 

[J,  ?]  It  is  strenuously  urged  by  plaintiff 
that  this  is  a  case  wherein  the  defendant 
has  received  money  which  in  good  conscience 
it  ought  to  refund.  We  cannot  concur  in  this 
contention,  since  by  the  great  weight  of  au- 
thority the  divorce  did  not  deprive  her  of  her 
right  to  recover  the  full  value  of  the  policy 
In  the  event  of  the  death  of  the  assured  prior 
to  his  withdrawal  from  the  order.  14  M.  A. 
L.  146;  Overhlser  v.  Overhlser  et  al.,  63  Ohio 
St.  77,  67  N.  E.  965,  60  L.  R,  A,  652,  81  Am. 
St.  Rep.  612;  Conn.  Mut  Life  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  24  L.  Ed.  251.  Neither 
could  the  defendant  prevent  Riley  from  sev- 
ering his  connection  with  the  order.  "Un- 
less the  compact  between  the  members  of  a 
voluntary  association  provide  to  the  contra- 
ry, a  member  may  withdraw  from  it  at  any 
time.  The  entering  into  it,  the  remainii]«  in 
it,  the  performance  of  duties  incumbent  upon 
the  member,  by  reason  of  his  membership, 
are  purely  voluntary.'  Consequently  the 
member  may  withdraw  when  he  pleases  with- 
out the  consent  of  the  association."  1  Bacon, 
Benefit  Societies,  section  111,  and  cases  there 
cited. 

[4]  It  follows  that  all  of  the  moneys  re- 
ceived by  the  defendant  from  the  plaintiff 
were  earned  premiums  upon  a  valid  contract 
of  Insurance  which  was  finally  canceled 
through  no  fault  of  the  defendant,  and  If  she 
had  any  right  of  action  It  would  be  against 
her  former  husband,  Riley,  for  a  breach  of 


his  agreement  with  her.  It  follows  that  the 
motion  for  a  directed  verdict  should  have 
been  allowed.  Since  in  no  event  could  the 
plaintiff  recover  In  this  action,  a  Judgment 
will  be  entered  here  in  favor  of  the  defend- 
ant 

McBRtDE,  C.  J.,  and  BEAN  and  McCAM- 
ANT,  JJ.,  concur. 


ROSBNWALD  v.  OREGON  CITY 
TRANSP.  CO. 

(Supreme  Orart  of  Oregon.     April  17,  1917.) 

1.  Appeal  and  Ebbob  ^=>110e{3)— Detebmi- 

NATION  —  REUAND   FOB  AMENDMENT  —  FAIL- 

tTBE  or  Fboof. 
L.  O.  L.  §f  97-80,  relating  to  coring  vari- 
ances by  amendment,  but  providing  that  failure 
of  proof  is  not  a  variance,  does  not  authorize 
remanding  a  case  with  permission  to  amend, 
where  plaintiff  entirdy  failed  to  prove  his  al- 
legations. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4389^391.] 

2.  Appeal  and  Ebrob  «=3ll92  —  Modifica- 
tion OF  Judgment— Failtjbe  of  Pkoof. 

Where  plaintlfE's  failure  of  proof  merited  a 
nonsuit  below,  a  judgment  for  defendant  will 
be  modified  to  one  of  nonsuit,  although  plaintiff 
resisted  a  nonsuit  motion  in  the  court  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4483-4496.] 

Department  1.    Appeal  from  Orcult  Court, 
Marion  County ;   Percy  R.  Kelly,  Judge. 
On  rehearing. 
For  former  (pinion,  see  16S  Pac.  831. 

Hall  S.  l/usk,  of  Portland  (Carson  &  Brown, 
of  Salem,  and  Dolph,  Mallory,  Simon  &  Gear- 
In,  of  Portland,  on  the  brief),  for  appellant 
Abraham  Nelson,  of  Portland  (Westbrook  & 
Weetbrook,  of  Portland,  on  the  brief),  for 
respondent 

BENSON,  J.  In  an  able  argument  the 
plaintiff  urges  that  the  opinion  of  the  court 
in  this  case  is  erroneous  because  while  it 
holds  that  the  trial  court  gave  to  the  jury 
an  incorrect  Infftructlon,  It  further  determines 
that  this  error  is  negligible  for  the  reason 
that  there  was  a  fatal  variance  between 
plaintiff's  pleadings  and  proof  which  would 
prevent  a  recovery  in  any  event  It  appears 
from  the  record  Uiat  the  complaint  bases  the 
right  of  recovery  upon  the  common-law  lia- 
bility of  the  carrier  while  upon  the  trial, 
plaintiff,  in  his  direct  case,  offered  proof  of  a 
written  agreement  expressly  limiting  such  lia- 
bility. The  evidence  of  this  written  agree- 
ment la  nowhere  contradicted.  It  has  been 
repeatedly  held  by  us  that  where  a  plaintiff 
pleads  a  common-law  liability,  and  proves  a 
written  ccmtract  expressly  limiting  such  lia- 
bility, he  cannot  recover.  Normlle  v.  Or. 
Nav.  Co.,  41  Or.  177,  69  Pac.  928 ;  Union  St. 
Ry.  Co.  V.  F.  N.  Bank,  42  Or.  606,  72  Pac. 
586,  73  Pac.  341;  McGregor  v.  O.  R.  &  N.  Co., 
50  Or.  627,  93  Pac.  465,  14  I*  R.  A.  (N.  S.) 
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668;  Lacey  v.  O.  R.  &  N.  Co.,  63  Or.  596,  128 
Pac.  999.  It  follows  that  under  the  pleadings 
and  proof  the  plaintiff  was  not  entitled  to 
recover  in  any  event  In  this  particular  action. 
The  defendant  Interposed  a  seasonable  mo- 
tion for  a  nonsuit,  which,  being  resisted  by 
plalntift,  was  denied. 

[1]  It  Is  now  contended  that  this  court 
should  remand  the  cause  to  the  lower  court, 
with  permission  to  plalntlfT  to  amend  his 
pleadings.  This  position  is  based  upon  the 
provisions  of  section  97,  L.  O.  L.,  in  regard 
to  variance  between  a  pleading  and  the  proof. 
This  section  of  our  Code  must  be  read  in  con- 
nection with  secUons  98  and  99,  in  regard  to 
which  It  may  be  said  that  the  phrase  "fatal 
variance"  is  practically  synonymous  with  the 
"failure  of  proof  described  In  section  99, 
supra,  and  such  a  variance  is  termed  "fatal" 
for  the  reason  that  It  cannot  be  cured  by 
amendment.  Mr.  Pomeroy,  in  his  work  on 
Code  Bemedies  (4th  Ed.)  at  section  447,  classi- 
fies disagreements  between  pleadings  and 
proofs  as  being  of  three  grades:  (1)  An  Im- 
material variance;  (2)  a  material  variance; 
and  (3)  a  complete  failure  of  proof.  As  to  the 
latter  he  says: 

"finally,  if  the  divergence  is  total,  that  is, 
if  it  extends  to  such  an  important  fact,  or  group 
of  facts,  that  the  cause  of  action  or  defense  as 
proved  would  be  another  than  that  set  up  in 
the  pleadings,  there  is  plainly  no  room  for 
amendment,  and  a  dismissal  of  the  complaint 
or  rejection  of  the  defense  is  the  only  equitable 
result."  Pomeroy's  Code  Remedies  (4th  EM.) 
f  448. 

[2]  While  it  Is  true  that  a  Judgment  of  non- 
suit was  the  best  which  plaintiff  might  have 
demanded  in  the  trial  court,  and  although 
he  rejected  that  by  resisting  the  motion  there- 
for, it  Is  equally  true  that  we  are  unable  to 
find  authority  for  visiting  such  failure  of 
proof  with  a  more  severe  penalty  than  a 
Judgment  of  nonsuit,  and  consequently  a 
Judgment  of  that  character  will  be  entered 
here. 

McBRIDE,  C.  J.,  and  BURNETT  and  HAB^ 
BIS,  J  J.,  concur. 


TOWN    OF    TREMONTON    v.    JOHNSTON 

et  aL    (No.   2938.) 

(Supreme  Court  of  Utah.     March  9,  1917.) 

1.  Eminent  Domain  ®=>255— AppeaI/— Pbes- 
SBVATION  OF  Grounds  of  Rbview— Waivkb 
OP  Defect  in  Complaint. 

In  proceedings  to  condemn  land,  where  no 
demurrer  was  interposed  to  the  complaint,  and 
no  objection  respecting  its  sufficiency  made,  ei- 
ther before  or  during  trial,  the  defect  that  the 
complaint  failed  to  state  that  the  attempted  con- 
demnation proceedings  were  authorized  as  re- 
quired by  statute,  being  jurisdictional,  was  not 
waived. 

[Ed.  Note.— For  other  cases,  see  Bkninent  Do- 
main, Cent.  Dig.  {  666.] 

2.  Eminent  Domain  <3=»167(4)~Exebcise  bt 
Municipal  Coepoeation  —  Following 
Statutory  Procedure. 

The  general  _  rule  is  that,  where  the  statute 
preBcril)es  the  procedure  or  steps  to  be  taken  by 


a  municipal  corporation  In  exercising  the  right 
of  eminent  domain,  the  procedure  prescribed  be- 
comes a  matter  of  substance,  and  must  be  strict- 
ly followed  by  the  condemner  as  against  the 
owner. 

[Ed.  Note. — For  other  cases,  see  Ekninent  Do- 
main, Cent  Dig.  H  452,  453.] 

3.  Eminent  Domain  €=>169— E^isbcisb  bt 
MuNiciPAUTT— Passage  of  Resolution — 
Jurisdictional  Chabaoteb  of  Requibe- 
ment — Statute. 

Under  Comp.  Laws  1907,  {  206x2,  authoriz- 
ing the  condemnation  of  a  water  supply  by  a 
municipality,  before  a  town  was  autiborized  to 
commence  condemnation  proceedings  to  condemn 
a  spring  and  appropriate  its  waters,  it  was  nec- 
essary that  the  board  of  trustees  should  first 
adopt  an  ordinance  or  resolution  declaring  it 
necessary  that  the  spring  be  condemned  and  the 
waters  appropriated  for  the  use  of  the  inhabit- 
ants of  the  town,  thus  giving  the  taxpayers  the 
statutory  opportunity  to  protest,  and  the  pas- 
sage of  such  a  resolution  was  jurisdictional; 
section  309,  providing  for  the  calling  of  a  spe- 
cial election  to  vote  bonds,  the  proceeds  ot 
wliidi  are  to  be  applied  in  paying  for  the  water 
or  the  property  condemned  or  purchased  by  the 
town,  having  nothing  to  do  with  the  authc^ity 
to  institute   condemnation  proceedings. 

[Ed.  Note.— Fw  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  461.] 

4.  Eminent  Domain  9=>202(1)— Evidencb— 
Value— Remoteness. 

In  a  town's  condemnation  proceeding,  un- 
der Comp.  Laws  1907,  i  206x2,  to  condemn  the 
waters  of  a  spring,  testimony  of  the  owner  of 
the  spring,  on  cross-examination,  that  15  years 
before  filing  a  declaration  of  homestead  he  had 
stated  the  value  of  the  land  and  spring  to  be 
much  less  than  he  testified  their  value  to  be  at 
the  trial,  was  improperly  elicited  from  him; 
the  evidence  being  too  remote. 

[Ed.  Note.— For  other  cases,  see  ESminent  Do- 
main, Cent  Dig.  {  641.] 

6.  Eminent     Domain      4=>262(6)— Appxai^ 

Habmless  Ebbob— Evidencb. 
Such  error  was  harmless  as  to  the  owner's 
substantial  rights. 

[EM.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  {  686.] 

Appeal  from  District  Court,  Box  Elder 
County ;  J.  D.  Call,  Judge. 

Proceeding  by  the  Town  of  Tremonton, 
under  the  eminent  domain  statute,  against 
William  Johnston  and  others.  From  a  Judg- 
ment of  condemnation,  defendants  appeal. 
Reversed,  and  case  remanded,  with  direc- 
tions. 

Wade  M.  Johnson,  of  Ogden,  for  appellants. 
B.  C.  Call  and  Henry  Seeger,  both  of  Brig- 
ham  City,  for  respondent. 

FRICK,  C.  J.  The  town  of  Tremonton,  In 
Box  Elder  county,  Utah,  commenced  this  pro- 
ceeding under  our  eminent  domain  statute  to 
condemn  a  certain  spring  and  to  appropriate 
the  waters  thereof  for  the  use  of  the  in- 
habitants of  said  town.  At  the  hearing  it 
was  shown  that  the  spring  in  question  was 
the  property  of  the  defendant  William  Jtdins- 
ton,  and  hence  the  other  defendants  will  not 
be  further  noticed. 

The  proceeding  is  based  upon  Comp.  Laws 
1907,  §  206x2,  which  reads  as  follows: 
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"^Hiat  it  shall  b«  lawful  for  the  city  conncQ 
or  board  of  tmstees  of  any  city  or  town  in  this 
state  to  purchase  or  lease  all  or  any  part  of  any 
water,  waterworks  system,  water  supply,  bonds, 
stocks,  or  property  connected  therewith ;  or, 
whenever  such  city  council  or  board  of  trustees 
shall  deem  it  necessary  far  the  public  good,  they 
shall  have  the  right  to  bring  condemnation  pro- 
ceedings to  condemn  water,  water  rights,  and 
all  rights  and  jjrivileges  of  any  person  or  cor- 
poration; provided,  that  in  all  condemnation 
proceedings,  the  valne  of  all  land  must  be  con- 
sidered in  connection  with  said  water  or  water 
rights  used  for  the  purpose  of  supplying  any 
city  or  town,  or  the  inhabitants  thereof,  with 
water;  provided,  that  if,  within  thirty  days 
after  the  passage  and  publication  of  a  resolu- 
tion or  ordinance  for  the  purchase,  or  lease,  or 
condemnation  herein  provided,  one-third  of  the 
resident  taxpayers  of  any  city  or  town,  as  shown 
by  the  assessment  roll  thereof,  shall  protest 
against  the  purchase,  or  lease,  or  condemna- 
tion proceedings  contemplated,  then  said  pro- 
posed purchase,  lease,  or  condemnation  shall  be 
referred  to  a  special  election  and  if  confirmed 
by  a  majority  vote  thereat,  shall  take  effect; 
otherwise  it  shall  be  void." 

The  complaint  is  too  long  to  be  copied 
In  this  opinion.  Nor  Is  it  necessary  to  do 
ttiat,  since  the  sole  question  to  be  determined 
hinges  npon  the  suflSciency  of  the  allega- 
tions in  paragraph  15  of  the  complaint,  which 
contains  the  only  allegations  respecting  the 
acts  or  proceedings  taken  by  the  town  tms- 
tees authorizing  the  condemnation  proceed- 
ings.   That  paragraph  reads  as  follows: 

"Plaintiff  further  alleges  that  by  virtue  of  a 
rescdntion  passed  by  the  town  of  Tremonton  the 
board  i^  tmstees  of  the  said  town  decided  to 
snbmit  the  question  of  incurring  a  bonded  in- 
ddtedness  to  the  qualified  electors  who  had 
paid  a  property  tax  in  said  town  for  the  pur- 
pose of  supplying  the  said  town  with  water. 
Notice  of  said  election  was  duly  given,  the  pur- 
pose of  the  same  was  set  forth,  and  the  ques- 
tion was  voted  upon  by  a  special  election  where- 
in a  majority  of  the  qualified  electors  voted  in 
favor  of  the  bond  issue  for  th6  purpose  of  sup- 
plying water  for  the  said  town  of  Tremonton. 
That  thereafter  the  said  board  of  trustees  pro- 
vided by  ordinance  for  the  disposal  of  said 
bonds,  and  that  said  bonds  were  thereafter 
srfd." 

No  demurrer  was  interposed  to  the  com- 
plaint, and  the  defendants  answered  the 
same,  admitting  certain  allegations  and  de- 
nying others.  Johnston,  however,  denied  that 
it  was  necessary  to  condemn  the  spring  and 
to  appropriate  the  waters  thereof.  The  court, 
however,  found  that  It  was  necessary  to  con- 
demn the  spring  and  to  appropriate  the  wa- 
ters thereof,  and  submitted  the  question  of 
damages  to  a  Jury,  who  returned  a  verdict 
in  favor  of  Johnston  for  the  sum  of  $4,000. 
The  court  entered  the  usual  judgment  of 
condemnation,  and  also  entered  judgment  in 
favor  of  Johnston  for  said  sum  of  $4,000. 
Johnston  appeals. 

[11  The  first  error  assigned  Is  that  the 
judgment  of  condemnation  is  without  author- 
ity of  law  for  the  reason  that  the  complaint 
falls  to  state  that  the  attempted  condemna- 
tion proceedings  were  authorized  as  requir- 
ed by  section  206x2,  supra.  In  view  that 
no  demurrer  was  interposed  to  the  complaint, 
and  no  objection  respecting  its   su£Sclency 


made  either  before  or  during  the  trial,  coun- 
sel for  the  town  insist  that  the  defect,  if 
there  is  any,  in  the  complaint,  was  waived. 
The  sole  question  therefore  hinges  upon  the 
question  whether  the  alleged  defects  or  omis- 
sions, in  the  complaint  are  merely  formal  or 
whether  they  are  jurisdictional. 

[2]  In  determining  that  question  It  should 
be  remembered  that  the  proceedings  in  ques- 
tion were  instituted  by  a  municipal  corpora- 
tion to  take  an  owner's  property  against 
his  consent  The  general  rule  is  that,  where 
the  statute  prescribes  the  procedure  or  steps 
to  be  taken  by  a  municipal  corporation  in 
exercising  the  right  of  eminent  domain,  the 
procedure  prescribed  by  the  statute  becomes 
a  matter  of  substance,  and  must  be  strictly 
followed  by  the  condemner  as  against  the 
owner  of  the  property  sought  to  be  condemn- 
ed. It  is  further  held  that,  where  the  stat- 
ute prescribes  certain  steps  to  be  taken  be- 
fore initiating  condemnation  proceedings, 
such  steps  are  Jurisdictional,  and  may  not 
be  disregarded. 

In  Vreeland  v.  Jersey  City,  B4  N.  J.  I«w, 
49,  22  AU.  1062,  the  court  states  the  rule  in 
the  following  words: 

'^Statutes  conferring  the  power  of  condemna- 
tion under  the  right  of  eminent  domain  are 
strictly  construed.  Every  condition  prescribed 
by  the  Legislature  in  the  grant  must  be  com- 
plied with,  and  the  proceedings  to  condemn 
must  be  conducted  in  die  manner  and  with  the 
formalities  prescribed  in  the  grant  of  power. 
Kormolities  and  modes  of  pro<^ure  prescribed 
are  of  the  essence  of  the  grant,  which  the  courts 
cannot  disregard  on  a  conception  that  they  are 
not  essential." 

In  8  Standard  Ency.  Pro.  280,  it  is  said: 
"Where  an  ordinance,  resolution,  or  election 
must  authorize  condemnation  before  such  pro- 
ceedings may  be  instituted,  the  petition  must 
allege  that  such  authorization  has  been  given 
in  proper  form,  as  a  jurisdictional  fact." 

In  2  Lewis,  Eminent  Domain,  |  596,  the  au- 
thor states  the  rule  thus: 

"When  the  taking  is  by  a  municipal  corpora- 
tion, it  usually  must  be  authorized  by  a  vote  of 
the  governing  body,  and  this  must  be  passed  in 
such  manner  and  by  such  formalities  as  are  re- 
quired by  law.  No  general  rule  can  be  laid 
down,  except  that  the  statute  must  be  strictly 
complied  with." 

Numerous  cases  are  cited  in  support  of  the 
author's  text,  and  a  large  number  of  con- 
crete cases  are  given  in  the  body  of  the 
section  illustrating  the  doctrine.  The  text 
quoted  from  8  Standard  Ency.  Pro.  is  also 
supported  by  a  large  number  of  cases. 

In  Whitehead  v.  Denver,  13  Colo.  App.  184, 
56  Fac.  913,  it  is  held  that,  where  a  statute 
requires  certain  things  to  be  done  by  a  mu- 
nicipality before  initiating  condemnation  pro- 
ceedings, the  things  required  to  be  done  con- 
stitute a  condition  precedent  to  the  right 
to  institute  the  proceedings  and  must  be  al- 
leged and  proved.  It  is  not  necessary  to  pur- 
sue the  authorities  farther. 

[S]  It  seems  very  clear  to  us  that  under 
section  206x2,  supra,  no  condemnation  pro- 
ceedings can  be  instituted  by  a  .<AtyJtp  town 
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unless  "the  city  council  or  board  of  trustses 
deem  It  necessnry  for  the  public  good,"  and 
that  the  Judgment  of  the  city  council  or  Ixxird 
of  trustees  to  that  effect  must  Ite  expressed 
in  the  form  of  a  "resolution  or  ordinance.*' 
After  the  passage  of  the  resolution  or.ordt- 
nance  one-third  of  the  resident  taxpayers 
may  protest  against  the  institution  of  con- 
demnation proceedings,  and,  if  that  number 
do  protest,  the  whole  question  must  be  sub- 
mitted to  the  vote  of  the  taxpayers,  and  It 
requires  a  majority  to  order  the  proceedings 
to  be  commenced.  If  no  protest  is  made,  no 
doubt  the  resolution  or  ordinance,  If  prop- 
erly passed,  is  sufficient  to  authorize  the 
Institution  of  condemnation  proceedings.  We 
thus  have  a  statute  which  prescribes  the 
necessary  steps  to  be  talcen  before  commenc- 
ing such  a  proceeding.  The  owner  whose 
property  Is  sought  to  be  appropriated  against 
his  consent  certainly  has  the  right  to  insist 
tliat  the  statute  be  followed.  That  is  all 
Johnston  Is  contending  for  on  this  appeal. 

We  are  of  the  opinion  that  before  the 
town  of  Tremonton  was  authorized  to  com- 
mence condemnation  proceedings  to  condemn 
the  spring  and  to  appropriate  the  waters 
thereof  it  was  necessary  that  the  board  of 
trustees  should  first  adopt  an  ordinance  or 
resolution  In  which  they  declared  that  it  Is 
necessary  that  the  spring  be  condemned  and 
the  waters  thereof  appropriated  for  the  use 
of  the  Inhabitants  of  the  town.  Had  that 
been  done,  the  resident  taxpayers  would  have 
been  given  the  contemplated  opportunity  to 
protest  as  provided  by  the  statute.  It  may 
be  that  a  dty  or  town  may  seek  to  condemn 
the  property  of  one  or  more  of  the  resident 
taxpayers,  and  if  that  be  the  case  such 
taxpayers  should  be  given  an  opportunity  to 
protest  The  right  to  protest  Is,  however, 
given  to  all  resident  taxpayers,  whether  their 
pr<H>erty  is  sought  to  be  taken  or  not,  and 
the  town  or  city  must  afford  them  the  op- 
portunity to  protest  as  required  by  the  stat- 
ute. It  follows,  therefore,  that  the  passage 
of  a  resolution  or  ordinance  is  required  by 
the  statute  before  instituting  the  condemna- 
tion proceedings  in  question  is  jurisdictional, 
and  hence  Johnston  did  not  waive  his  right 
to  assail  the  Judgment  at  any  time. 

It  is,  however,  contended  by  the  town's 
attorneys  that  the  proceedings  were  Institut- 
ed under  Comp.  Laws  1907,  §  309.  That  «ec- 
tlon  provides  for  the  calling  of  a  special 
election  to  vote  bonds  the  proceeds  of  which 
are  to  be  applied  In  payment  for  the  water 
or  for  the  property  condemned  or  purchased 
by  the  town,  and  has  nothing  to  do  with 
the  authority  to  Institute  the  condemnation 
proceedings.  If  counsel's  contention  should 
prevail  In  that  regard,  then  we  would  In  ef- 
fect be  required  to  repeal  section  206x2,  su- 
pra.   Moreover,  under  that  section  one-tiilrd 


of  the  taxpayers  may  compel  an  election  re- 
garding the  question  of  whether  the  con- 
demnation or  purchase  of  the  property  sought 
to  be  acquired  is  necessary.  When  the  bonds 
tire  voted  for,  the  question,  of  necessity,  is 
no  longer  an  open  question.  There  is  no 
escape  from  the  conclusion,  therefore,  that 
where  property  is  about  to  be  taken  by  a 
town  or  dty  through  the  exercise  of  eminent 
domain  under  section  206x2,  the  owner  hns 
the  right  to  insist  that  the  provisions  of  that 
section  be  complied  with  before  he  is  bound 
to  surrender  his  property.  The  assignment 
Just  discussed  should  therefore  prevail. 

[4]  The  next  assignment  relates  to  the 
admission  of  certain  testimony  as  part  of 
the  cross-examination  of  Johnston,  the  owner 
of  the  spring  in  question,  over  his  objection. 
Some  15  years  before  the  trial  Johnston  bad 
filed  a  dedaratlon  of  homestead  under  oar 
statute  in  which  he  stated  the  value  of  the 
land  and  spring  to  be  much  less  than  be 
testified  their  value  to  be  at  the  trial.  He 
was  compelled  to  state  on  cross-examination 
what  he  stated  the  value  of  the  land  with 
the  spring  thereon  was  when  he  filed  his 
homestead  declaration.  It  is  now  urged  by 
his  counsel  that  the  court  permitted  the 
town's  counsel  to  transcend  the  legitimate 
bounds  of  cross-examination  In  that  the  state- 
ments made  by  the  witness  in  the  declara- 
tion of  homestead  were  too  remote  to  estab- 
lish value  or  to  contradict  his  present  state- 
ments, or  to  affect  his  credibility.  In  view 
Of  the  rapid  development  of  the  country 
and  the  great  Increase  of  values  In  a  compar- 
atively short  period  of  time,  the  evidence 
was,  no  doubt,  too  remote  to  be  of  any  help 
to  the  Jury  or  to  in  any  way  affect  the  cred- 
ibility of  the  witness.  The  court  should 
therefore  have  sustained  the  objection. 
.  [S]  We  remark,  however,  that  If  that  were 
the  only  error  assigned,  we  should  not  feel 
inclined  to  reverse  the  Judgment  for  that 
reason  alone.  In  view  of  the  whole  record 
we  do  nqt  think  the  evidence,  although  er- 
roneously admitted,  resulted  In  prejudice  to 
Johnston's  substantial  rights. 

For  the  reasons  stated,  the  judgment  Is 
reversed,  and  the  case  is  remanded  to  the 
district  court  of  Box  Elder  county,  with  di- 
rections to  grant  a  new  trial,  to  permit  the 
plaintiff,  if  it  Is  so  advised,  to  amend  Its 
complaint  In  the  particulars  stated,  and  In 
case  the  complaint  is  amended  so  as  to  com- 
ply with  the  views  herein  expressed,  to  pro- 
ceed with  the  case  in  the  usual  way,  and 
in  case  the  plaintiff  refuses  or  neglects  to 
amend  its  complaint  within  a  reasonable  time 
to  be  fixed  by  the  court,  then  to  enter  Judg- 
ment dismissing  the  complaint;  appellant  to 
recover  costs. 

Mccarty  and  OOEFMAN,  JJ.,  concur. 
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McEVlLLA  T.  PDGET  SOlJiND  TBACTION, 

LIGHT  &  POWBK  CO. 

(No.  13537.) 

(Supreme  Coart  of  Washington.    April  16, 
1917.) 

Stbeet  Railroads  ®=>99(7)— Collision  with 

AtJTO — CONTBIBUTOBT    NEOLTGENCE. 

The  driver  of  an  auto,  with  wliich  a  street 
car  collided  when  he  attempted  to  drive  in 
front  of  it,  was  guilty  of  contributory  negli- 
gence as  matter  of  law ;  he  when  8  or  10  feet 
from  the  track,  going  at  a  speed  of  6  or  7 
miles  an  hour,  having  looked,  as  he  testified, 
for  a  car,  and  it  then  being  in  sight  about 
30  feet  away  coming  down  grade  at  a  speed 
of  20  miles  an  hour. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  (  214.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  E.  McEvilla  against  the  Puget 
Sound  Traction,  Ught  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  wltb  direc- 
tions. 

Jas.  B.  Howe  and  H.  S.  Elliott,  both  of 
Seattle,  for  appellant  P.  W.  WlUett  and 
Willett  ft  Oleson,  all  of  Seattle,  for  respond- 
ent. 


BIAIN,  J.  Tbe  purpose  of  this  action  was 
to  recover  damages  for  personal  Injuries,  and 
also  damages  to  property.  The  cause  was 
tried  to  the  court  and  a  Jury.  The  verdict 
was  In  favor  of  the  plaintiff,  in  the  sum  of 
$800.  A  motion  for  judgment  notwithstand- 
ing the  verdict  having  been  made  and  over- 
ruled, judgm^t  was  entered  upon  the  ver- 
dict From  this  judgment  the  defendant  ap- 
peals. 

The  facts  out  of  which  the  action  arose  are 
substantially  these:  Some  time  during  the 
afternoon  of  April  19,  1915,  an  automobile, 
driven  by  the  respondent,  collided  with-  a 
street  car,  owned  and  operated  by  the  appel- 
lant The  collision  occurred  at  the  Inter- 
section of  Blanchard  street  and  First  avenue, 
In  the  dty  of  Seattle.  At  this  point,  First 
avenue  Is  84  feet  wide,  from  property  line  to 
property  line,  and  runs  approximately  north 
and  south.  Blanchard  street  Is  66  feet  wide, 
and  intersects  First  avenue  at  right  angles. 
Lenora  street  is  one  block  south  of  Blanchard 
street  and  Intersects  tirst  avenue.  Virginia 
street  la  one  block  south  of  Lenora  street, 
and  two  blocks  south  of  Blanchard  street, 
and  is  parallel  to  those  streets.  The  blocks 
between  Blanchard  and  Lenora  streets,  and 
Lenora  and  Virginia  streets,  are  each  360  feet 
long.  From  Virginia  street  north  to  Blanch- 
ard street  there  Is  a  3.6  per  cent,  dovragrade. 
From  Virginia  street  south,  there  la  also  a 
descending  grade,  the  crest  of  the  hill  being 
at  tbe  Intersection  of  that  street  wltb  First 
avenue.  Upon  First  avenue  there  Is  a  double- 
track  electric  street  railway.    The  distance 


between  the  rails  of  the  two  tracks  is  ap- 
proximately 5  feet,  and  tbe  distance  between 
the  west  rail  of  tbe  east  track,  and  the  east 
rail  of  the  "west  track,  is  approximately  5 
feet  T%e  south-bound  street  cars  are  oper- 
ated over  the  west  track,  and  those  north- 
bound, over  the  east  track.  The  overhang  of 
the  street  car  was  not  less  than  2  feet.  On 
the  day  mentioned,  a  street  car  was  proceed- 
ing south  on  the  west  trade,  from  some  point 
north  of  Blanchard  street  At  tbe  same  time, 
tbe  ref^ndent  was  driving  his  automobile 
south  <m  the  west  side  of  First  avenue,  and 
Just  In  the  rear  of  the  street  car.  The  dis- 
tance between  the  west  rail  of  tbe  west  street 
car  track  and  the  curb  on  the  west  side  of 
First  avenue  was  approximately  20  feet.  At 
the  northwest  corner  of  the  Intersection  of 
Blanchard  street  and  First  avenue,  the  street 
car  stopped  for  the  purpose  of  discharging 
and  receiving  passengers.  After  the  street 
car  again  started,  the  respondent  started  bis 
automobile,  and,  while  attempting  to  turn  up 
Blanchard  street  to  the  east,  collided  with 
a  street  car  going  north  upon  the  east  track. 
The  front  end  of  the  automobile  struck  the 
left  front  of  the  street  car.  Each  of  the 
street  cars  mentioned  was  approximately  40 
feet  in  length. 

The  respondent  claims  that  the  street  car, 
with  which  he  collided,  was  being  operated 
at  an  excessive  rate  of  speed,  and  that  no 
gong  was  sounded,  or  other  warning  of  Its 
approach  given. 

Upon  the  question  as  to  whether  the  appel- 
lant company  was  negligent  In  any  particular, 
the  evidence  is  conflicting,  and,  unless  the 
respondent  was  g^ullty  of  contributory  negli- 
gence, as  a  matter  of  law,  the  verdict  of  the 
jury  cannot  be  disturbed. 

The  controlling  question,  then.  Is  whether 
the  evidence  shows  contributory  negligence 
as  a  matter  of  law.  Upon  the  manner  of  the 
happening  of  the  accident  the  respondent 
testified  that,  when  the  street  car  stopped  at 
the  northwest  corner  of  Blanchard  street  and 
First  avenue,  he  stopped  the  automobile  at 
the  same  place,  and  to  the  rear  of  the  street 
car;  that  from  where  he  stopped,  he  could 
see  south  to  the  top  of  the  bill,  or  Virginia 
street  and  First  avenue ;  that  he  looked,  and 
there  was  no  street  car  at  that  time  ap- 
proaching from  the  south;  that,  after  the 
south-bound  street  car  started  up,  then 
be  started  tbe  automobile;  that  tike  au- 
tomobile was  started  on  a  low  gear,  and 
ran  not  more  than  4  miles  an  hour  until  It 
got  to  the  Intersection  of  Blanchard  street 
and  First  avenue,  when  It  was  speeded  up  to 
6  or  7  miles ;  that  the  turn  was  made  around 
the  center  point  of  the  intersection;  that, 
when  he  got  up  to  tbe  point  where  be  would 
make  the  turn,  the  south-bound  car  was 
about  70  feet  from  him;  that,  at  this  time, 
be  looked  for  a  north-bound  car,  but  could 
not  see  any  approaching;    that  the  front  of 
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the  aatoteoblle  was  Just  turning  when  he 
looked  again  for  the  north-bound  street  car, 
and,  at  this  time,  the  front  of  the  automo- 
bile was  on  the  south-bound  track;  that,  at 
this  time,  from  the  place  where  he  looked,  he 
could  see  eilmost  a  bloc^,  and  there  was  no 
north-bound  car  within  his  range  of  vision; 
that,  subsequent  to  this  time,  be  did  not  again 
look,  but  attempted  to  proceed  up  Blanchard 
street;  that  the  street  car  struck  the  radia- 
tor, or  the  front  end,  of  the  automobile. 

The  speed  of  this  north-bound  car,  between 
Lenora  street  and  Blanchard  street,  was  fix- 
ed by  the  respondent's  witnesses  at  from  15 
to  20  miles  per  hour,  which  would  be  In  ex- 
cess of  the  speed  fixed  by  the  dty  ordinance. 
If  the  street  car  was  approaching  Blanchard 
street  at  the  rate  of  20  miles  per  hour,  the 
maximum  fixed  by  any  witness,  then  this  car 
was  approximately  30  feet,  or  less  than  a  car 
length,  from  the  point  of  collision  when  the 
respondent  says  that  he  last  looked.  Taking 
the  respondent's  testimony  that,  when  he  last 
looked,  the  front  end  of  the  automobile  was 
upon  the  south-bound  track,  and  going  at  the 
rate  of  6  or  7  miles  an  hour,  the  front  end 
of  the  car  was  then  only  8  or  10  feet  from 
the  point  where  the  collision  occurred.  If 
the  street  car  was  going  20  miles  an  hour,  it 
would  be  traveling  approximately  three  times 
as  fast  as  the  automobile,  and  would  be  not 
more  than  30  feet  from  the  point  of  collision. 

The  question,  then,  is  reduced  to  whether 
it  is  contributory  negligence,  as  a  matter  of 
law,  for  the  driver  of  the  automobile  to  at- 
tempt to  cross  the  street  in  front  of  an  ap- 
proaching street  car,  when  the  automo6lle  is 
8  or  10  feet  from  the  track,  upon  which  the 
street  car  Is  approaching,  at  a  speed  of  20 
miles  per  hour,  down  a  3.6  per  cent,  grade. 
If  the  respondent  looked,  as  be  claims,  he 
could  not  have  avoided  seeing  the  approach- 
ing street  car.  Taking  into  consideration  the 
speed  of  the  automobile,  and  its  distance 
from  the  north-bound  track,  and  the  speed  of 
the  street  car,  and  its  distance  from  the 
point  where  the  collision  occurred,  at  the 
time  when  the  respondent  last  looked,  the  at- 
tempt to  drive  the  automobile  across  the 
north-bound  track,  in  front  of  the  approach- 
ing street  car,  was  almost  certain  to  result  In 
a  collision. 

In  principle,  this  case  does  not  materially 
differ  from  Helllesen  v.  Seattle  Electric  C!o., 
56  Wash.  278,  105  Pac.  458,  and  Fluhart  v. 
Seattle  Electric  Co.,  65  Wash.  291,  118  Pac. 
51,  and,  upon  the  authority  of  those  cases,  it 
must  be  held  that  the  respondent  was  guilty 
of  contributory  negligence,  as  a  matter  of 
law,  and  therefore  his  action  fails. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  dismiss  the  action. 

ELLIS,  C.  J.,  and  MOtTNT  and  CHAD- 
WICK,  JJ.,  concur. 


BBAOBURY  v.  NBTHEnaCDTT  et  aL 
(No.   13660.) 

(Supreme  Court  of  Washington.    April  16, 
1917.) 

L  PUBADINO   «=9246(1>— AUiNDUENT— InCON- 

SISTENCT. 

Allowing  amendment  of  complaint  is  not 
error,  although  there  are  statements  in  amend- 
ed complaint  inconsistent  With  statements  in 
original,  where  the  object  sought  is  the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  676-678,  681-683.] 

2.  Appbai,  and  Erbob  «=>1089(2)— Eabmixss 
Erbob— PLEADina  —  Sepabatk  Statbmkhts. 

In  an  action  to  quiet  title,  refusal  to  require 
plaintiff  to  separately  state  his  causes  of  action 
on  two  instraments  sought  to  be  set  aside  Is 
not  reversible  error,  where  the  execution  of  the 
two  instruments  were  made  for  a  single  and 
continuous  purpose. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4075.] 

3.  Limitation  of  Actionb  «=»37(2)— Stattjtb 
Applicablb— Fbatjd. 

An  action  to  quiet  title,  although  fraud  is 
practiced  in  creatine  the  cloud,  does  not  fall 
within  Bern.  Code  1915,  f  159,  limiting  actions 
for  relief  on  the  ground  of  fraud  to.  three  years. 
[Ed.  Note. — ^For  other  cases,  see  limitation 
of  Actitms,  Cent  Dig.  §  183.] 

4.  MoBTOAOES   $s»37(2)— ABSOi.TrTK   Deed    — 

Parol  Evidence. 
Parol  evidence  is  alweiys  admissible  to  show 
that  a  deed  absolute  on  its  face  is  a  mortgage. 

[EJd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  98,  99,  101,  103-107.] 

5.  Evidence  €=9429— Pabol   Evidence— Ax- 

TE  RATION  OF  InSTBUUENTS. 

That  alteraUons  in  an  absolute  deed  are 
forged  may  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  fS  1969-1971,  1973,  1974.] 

6.  AlTEBATION  of  iNSTBirVKNTS  9s»17— MOBT- 

OAOB8— Rights  of  Pabties. 
A   material   alteration    of   a   mortgage    by 
mortgagee  invalidates  mortgage  as  to  mortgagee 
or  assignees,  even  though  innocent  parties. 

[Ed.  Note. — For  other  casesL  see  Alteration  of 
Instruments,  Cent  Dig.  {§  122-139.] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
Judge. 

Action  by  M.  Q.  Bradbury,  as  administra- 
tor of  the  estate  of  Anls  E.  Hogan,  deceased, 
against  Qeorge  M.  Nethercutt  individually 
and  as  administrator  of  the  estate  of  Mary 
C.  Nethercutt.  deceased,  W.  O.  Turnham,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants named  appeaL    Affirmed. 

O.  G.  Moore,  of  Spokane,  and  Jay  A.  Whit- 
field, of  EUensburg,  for  appellants.  Roscoe 
Maddox,  of  Toppenlsh,  John  H.  Bruff,  of 
North  Taklma,  and  lu  J.  Blrdseye,  Of  Spo- 
kane, for  respondent 

HOLCOMB,  J.  In  this  action  respondeat 
Bradbury,  as  administrator  of  the  estate  of 
Anls  E.  Hogan,  seeks  to  quiet  title  to  certain 
real  estate  situated  in  Kittitas  county,  Wash., 
by  removing  two  alleged  clouds  thereon  cre- 
ated by  a  certain  deed  and  mortgage.    E'rom 
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a  Judgment  granttng  reqtondent  the  relief 
prayed,  appellants  Netbercutt  and  Turnliam 
have  appealed. 

Respondent's  version  of  tbe  facts,  which 
was  adopted  by  the  conrt  as  evidenced  by  Its 
Jadsment  and  which  Is  thoroughly  substan- 
tiatecl  by  the  record,  is,  in  substance:    Anls 
Hosan  employed  Nethercutt,  an  attorney,  to 
represent  her  in  probating  tbe  estate  of  her 
father,  which  comprised  the  lands  in  con- 
troversy.   One  Smith  was  appointed  admin- 
istrator, and  from  time  to  time  paid  Nether- 
cutt sums  of  money  as  fees  and  expenses  in 
administering  the  estate,  and  also  for  a  con- 
test suit  in  which  the  government  contested 
the  title  of  deceased  to  this  land.     Subse- 
quently Nethercutt  represented  to  Anls  Ho- 
gan  that  he  could  secure  a  loan  of  $2,000  on 
this  property  from  Tnmbam,  and  that  to  se- 
cure the  same  she  should  execute  a  note  and 
mortgage    on   the   premises   in    question   in 
Tnmham's  favor,  which  later  she  did  on  the 
representation  of  Nethercutt  that  he  would 
hold  these  instruments  and  not  deliver  them 
until  tbe  payment  to  her  by  Tumham  of  the 
consideration  mentioned.     Some  time  later 
she  was  informed  by  Nethercutt  ttiat  Xurn- 
bam  could  raise  only  $750,  which  he  (Neth- 
ercutt). would  accept  as  his  fee,  but  that' she 
must  make  a  deed  to  Nethercutt  and  Turn- 
ham  of  one-half  of  the  lands  in  question  to 
be  held  in  escrow  and  not  delivered  until 
the  $750  should  be  advanced.    No  money  was 
ever  so  advanced  to  her  by  Tumham  subse- 
quent to  the  execution  of  these  instruments, 
and  it  plainly  appears  that  the  name  of  Tum- 
ham, as  payee  and  mortgagee  of  the  note  and 
mortgage,  respectively,  was  erased,  and  the 
name  of  6.  M.  Nethercutt  inserted  in  lieu 
thereof,  and  also  that  the  name  of  Tumham 
was  erased  as  one  of  the  grantees  in  the 
deed,  thus  leaving  Nethercutt  the  sole  gran- 
tee.    The  ground  upon  which  tbe  relief  was 
prayed  in  this  action  was  that  these  trans- 
actions constituted  a  fraudulent  scheme,  and 
that  the  alterations  constituted  forgeries  and 
rendered  the  instruments  void. 

[1]  Many  assignments  of  error  are  urged 
by  appellants,  the  first  one  being  that  the 
court  should  not  have  allowed  respondeni:  to 
amend  its  complaint  because  the  allegations 
of  the  original  and  the  second  amended 
complaint  were  diametrically  opposed  to  each 
other.  While  there  were  some  incmsistent 
statements  in  the  two  pleadings,  the  object 
sought  in  both  complaints  was  the  same,  and 
this  court  has  never  held  that  inconsistent 
statements  could  not  be  made  in  successive 
pleadings  of  the  same  kind.  Hadevis  v.  Nut- 
ting, 43  Wash.  40,  86  Pac.  197;  1  Suthei^ 
land's  Code  Pleading,  Practice  &  Forms,  472. 
[2]  Complaint  is  also  made  that  the  court 
erred  In  refusing  to  require  respondent  to 
separately  state  the  causes  of  action  alleged 
in  the  second  amended  complaint.  Granting 
that  the  complaint  sought  to  set  aside  two 


instruments  for  the  purpose  of  quieting  title 
to  the  premises  in  question  and  that  the 
more  orderly  method  of  pleading  would  re- 
quire that  each  be  separately  stated  as  a 
cause  of  action,  yet  the  execution  and  altera- 
tion of  these  two  instruments  were  made  for 
a  single  and  continuous  purpose,  which  ran 
through  the  entire  transaction,  and  it  was 
therefore  at  least  not  reversible  error,  as  ap- 
pellants were  not  prejudiced  thereby. 

[S]  Error  is  also  assigned  because  appel- 
lants' demurrer  to  the  second  amended  com- 
plaint was  overruled,  it  being  appellants'  con- 
tention that  the  basis  of  this  action  was 
fraud,  and  that  this  case,  therefore,  falls 
within  Rem.  1915,  Code  S  159,  which  limits 
actions  for  relief >  upon  the  ground  of  fraud 
to  a  period  of  three  years.  But  the  grava- 
men of  this  action  Is  to  quiet  title  and,  even 
though  fraud  is  practiced  In  creating  the 
cloud,  it  is  not  subject  to  the  three-year  lim- 
itatioh  in  actions  for  relief  on  the  ground  of 
fraud,  as  shown  by  the  following  quotation 
from  Wagner  v.  Law,  3  Wash.  500,  128  Pac 
1109,  16  L.  R.  A.  784,  28  Am.  St  Rep.  66: 

"It  cannot  be  concluded  that  an  action  to  re- 
move a  cloud  falls  within  the  statute  of  limita- 
tions for  actions  for  relief  upon  the  ground  of 
fraud,  for  there  may  be  clouds  upon  the  title 
without  the  aid  of  fraud," 

[4,  S]  Because  the  deed  in  question  was  ab- 
solute on  its  face  appellants  contend  that  it 
was  error  to  admit  parol  testimony  to  the 
etfeet  that  the  deed  was  to  be  held  by  Neth- 
ercutt in  escrow.  While  It  is  no  doubt  the 
rule  that,  where  a  deed  absolute  on  its  face 
is  delivered  to  the  grantee,  it  Is  not  proper 
to  show  by  parol  that  the  parties  did  not 
contemplate  a  delivery  till  the  happening  of 
a  certain  contingency,  yet  in  the  case  at  bar 
it  fairly  appears  from  the  record  that  this 
deed  was  intended  as  a  mortgage,  which  fact 
can  always  be  proven  by  paroL  And  it  is 
equally  positive  that  alterations  can  be  shown 
by  parol  to  have  been  forged,  as  otherwise  a 
forged  Instrument  would  have  the  same  sta- 
tus and  validity  as  a  genuine  one. 

[S]  This  conclusion  also  disposes  of  ap- 
pellants' argument  that,  even  though  an  al- 
teration was  made  in  the  deed  after  the  exe- 
cution and  after  title  thereby  was  vested  in 
the  grantee,  its  operation  as  an  executed  con- 
tract is  not  affected  thereby.  If,  as  we  have 
decided.  It  was  intended  as  a  mortgage,  no 
legal  title  was  ever  vested  In  the  grantee 
and — 

"although  a  mortgage  is  in  form  a  conveyance 
of  title,  it  is  in  reality  but  a  security  for  the 
payment  of  money,  and  a  material  alteration  of 
the  mortgage  by  tbe  mortgagee  annuls  the  in- 
strument as  a  lien  upon  the  property,  and 
likewise  prevents  proceedings  for  its  foreclosure, 
even  by  an  innocent  assignee."    2  G.  J.  1187. 

The  decree  is  just  and  right    Affirmed. 

EIXIS,  C.  J.,  and  MOUNT  and  PARKER, 
JJ.,  concur. 
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W.  B.  HUTCHINSON  INV.  00.  ▼.  WOMAN'S 
E3XCHANGE  et  al.    (No.  13776.) 

(Snpreme  Court  of  WasMngton.     April  12, 
1917.) 

Landlord  and  Tenant  <s=s>291(2)— Notice  to 

tSUBBENDEB— SeBVICE  ON  COBPOBATION  TEN- 
ANT. 

Service  by  landlord  on  corporation  tenant  of 
notice  to  surrender  possession  being  in  strict 
compliance  with  Rem.  &  BaL  Code,  §  814,  is 
sufficient. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Die.  §g  1223-1225;  Appeal  and 
Error,  Cent.  Dig.  |  4(68.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;   W.  H.  Jjickson,  Judge. 

Action  by  the  W.  B.  Hutchinson  Invest- 
ment Company  against  the  Woman's  Ex- 
change and  others.  From  an  adverse  Judg- 
ment, the  named  defendant  appeals.  Af- 
firmed. 

Q.  C.  Israel,  of  Seattle,  for  appellant.'  Ar- 
thur H.  Hutchinson,  of  Seattle,  for  respond- 
ent 

WEBSTER,  J,  This  la  an  action  for  an 
unlawful  detainer  brought  by  the  W.  B. 
Hutchinson  Investment  Company,  a  corpo- 
ration, against  Alfred  W.  Seyn;our  and  Fan- 
ny M.  Seymour,  his  wife,  and  the  Woman's 
Exchange,  a  corporation  of  which  Fanny  M. 
Seymour  was  president  and  business  manager. 
The  demised  premises  consisted  of  a  flat  on 
the  third  floor  of  the  Estabrook  building  lo- 
cated at  211  Union  street  In  the  city  of  Seat- 
tle. The  court  dismissed  the  action  as  against 
Alfred  W.  Seymour  and  Fanny  M.  Seymour, 
but  rendered  judgment  against  appellant  the 
Woman's  Exchange. 

The  only  question  for  consideration  Is  the 
sufficiency  of  the  service  of  the  notice  to 
surrender  possession  of  the  premises.  The 
court  made  the  following  finding,  which  ap- 
pellant concedes  Is  correct: 

"That  Arthur  H.  Hutchinson  tried  to  find 
some  person  at  the  residence  of  the  said  defend- 
ants at  flat  1  on  the  third  floor  of  the  Estabrook 
building,  corner  of  Second  avenue  and  Union 
street,  Seattle,  King  county,  Wash.,  and,  being 
unsuccessful,  made  service  upon  all  of  the  occu- 
pants collectively  and  individually  by  affixing 
upon  the  separate  doors  two  separate  notices  as 
above  mentioned  and  by  mailing  a  separate  copy 
of  the  said  notice  directed  -to  all  these  defend- 
ants, Alfred  W.  Seymour,  Fanny  M.  Seymour,. 
and  the  Woman's  Exchange,  a  corporation,  by 
placing  three  copies  of  the  said  notice  in  three 
separate  envelopes,  sealed  and  stamped  with 
both  a  regular  two-cent  stamp,  and  also  regis- 
tered in  three  separate  directed  envelopes,  one 
to  Fanny  M.  Seymour  and  one  to  Alfred  W. 
Seymour  and  one  to  the  Woman's  Exchange,  a 
corporation,  addressed  to  211  Union  street,  Scat- 
tie,  King  county,  Washington,  and  deposited  the 
same  in  the  post  office  of  Seattle  on  February 
Dth,  1916." 

Rem.  &  Bal.  Code,  §  814,  provides : 
"Service  of  any  notice  provided  for  in  this  act 
may  be  had  upon  a  corporation  by  deUvering  a 
copy  thereof  to  any  officer,  agent  or  person  havmg 
charge  of  the  business  of  such  corporation,  at 
the  premises  unlawfully  hel^,  and  in  case  no 


such  officer,  agent  or  person  can  be  found  upon 
such  premiums,  then  service  may  be  had  by  affix- 
ing a  copy  of  such  notice  in  a  conspicuous  place 
upon  said  premises  and  by  sending  a  copy 
through  the  mail  addressed  to  such  corporadon 
at  the  place  where  said  premises  are  situated." 

The  service  in  this  case  was  in  strict  com- 
pliance with  the  provisions  of  the  statute, 
aind  was  clearly  suflJclent  Smith  t.  Seattle 
Camp  No.  69  W.  O.  W.,  67  Wash.  657, 107  Pac. 
372. 

AflSrmed. 

E3LLIS,  C.  J.,  and  OHADWICK  and 
MAIN,  JJ.,  concur. 


VANASSE   LAND   CO.,    Inc.,   v.    HEWITT 

et  ux.    (No.  13906.) 
(Supreme   Court    of   Washington.     April    13, 

igi-z.) 

1.  Execution  «=»290— Pubchaseb  fob  Exe- 
cution—Pdbchaseb—Failube  OF  Title. 

Where  a  judgment  creditor  transferred  sher- 
iff's certificates  of  lands  sold  on  execution  to  de- 
fendant in  return  for  promise  to  pay  certain 
amount  if  land  was  redeemed  and  another 
amount  if  sheriff's  deeds  were  issued,  which  was 
subsequently  done,  but  the  execution  and  sale 
were  later  set  aside,  subject-matter  of  the  con- 
tract ceased  to  exist,  and  the  creditor  could  not 
recover  thereon. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  827.] 

2.  Covenants    <g=»108(l)— CoNSTBtJcnoN    or 
CoNTBACT— Returning  Dekds  to  Vendor. 

Where  a  vendor  agreed  to  prosecute  or  de- 
fend any  suit  necessary  to  vest  title  in  the  pur- 
chaser, the  purchaser,  who  had  a  substantial  in- 
terest in  the  property,  was  not'delinquent  in  not 
returning  the  evidences  of  title  to  the  vendor  so 
he  could  defend  such  a  suit  in  bis  own  name, 
where  no  request  for  such  return  was  made. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  §§  175,  179,  182-185.] 

3.  Vendor  and  Purchaser  €=>214(1) — Con- 
veyances TO  Third  Party— Effect. 

Where  the  vendor  consents  in  writing  to  the 
purchaser  conveying  to  a  third  party,  a  subse- 
quent assignee  of  the  vendor  cannot  sue  upon 
the  contract  of  purcliase. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  436,  437,  442.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;   M.  L.  CllBford,  Judge. 

Action  by  the  Vanasse  Land  Company,  In- 
corporated, against  Henry  Hewitt,  Jr.,  and  ^ 
Roclna  L.  Hewitt,  his  wife.     Judgment  for  " 
defendants,  and  plaintiff  appeals.    Affirmed. 

W.  F.  Hays  and  C.  E.  Claypool,  both  of 
Seattle,  for  appellant.  T.  L.  Stiles  and  B. 
B.  York,  both  of  Tacoma,  for  respondents. 

PER  CURIAM.  On  November  19,  1908, 
W.  P.  Hays,  of  Seattle,  and  Henry  Hewitt 
Jr.,  entered  Into  the  following  contract: 

"Tacoma,  Wash.,  November  19,  1908. 

"This  memorandum  witnesseth  that:  Where- 
as, W.  F.  Hays  of  Seattle,  Washington,  has 
this  day  assigned  all  his  right,  title,  and  interest 
to  Henry  Hewitt,  Jr.,  in  certificates  of  purchase 
of  certain  timber  lands  sold  by  the  sheriff  of 
Skagit  county,  and  also  by  the  sheriff  of  What- 
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com  cotiiit7,  and  also  hy  the  sherift  of  Kins 
county,  in  pursuance  of  a  judgment  in  favor  of 
the  said  Hays  in  King  county  court  of  June  13, 
1008,  in  Cause  No.  S'SJST.  In  consideration  for 
which,  the  said  Hewitt  has  this  day  paid  said 
Hays  the  full  sum  of  forty-seven  thousand  five 
hundred  ($47,500.00)  dollars,  and  in  the  event 
that  the  lands  conveyed  by  said  certificates  be 
rede«ined  thereunder  said  certificates,  then  the 
said  Hewitt  is  to  pay  said  Hays  the  further 
sum  of  forty-two  thousand  five  hundred  ($42,- 
."iOO.OO)  dollars,  but  if  said  lands  shall  not  be 
redeemed  and  the  sheriff  of  said  respective 
counties  shall  execute  his  deed  for  said  lands, 
the  said  Hewitt  hereby  agrees  to  hold  for  the 
said  Hays  an  undivided  one-half  interest  there- 
to, and  he  shall  then  pay  to  said  Hays,  when  ti- 
tle thereto  shall  have  been  perfected,  the  said 
sum  of  forty-two  thousand  five  hundred  ($42,- 
500.00)  dollars.  Said  Hays  is  to  prosecute  any 
suit,  action,  or  defense  that  may  be  necessary 
in  the  premises,  to  finally  vest  title  to  said 
lands  in  the  said  Hewitt  or  the  payment  to  him 
of  the  full  amount  of  said  judgment  with  its 
interest  and  costs.  Said  Hewitt,  in  the  event 
that  he  shall  take  title  as  aforesaid,  to  execute 
to  said  Hays  or  his  assigns  a  good  and  sufficient 
deed  to  the  undivided  one-half  interest  in  said 
lands.  In  the  event  title  to  said  lands  finally 
Tests  in  said  Hewitt  said  Hewitt  is  to  deed  to 
said  Hays  one-half  thereof,  and  to  pay  the  fur- 
ther sum  of  $42,500.00,  this  to  be  in  fuU." 

Although  the  contract  recites  the  payment 
of  $47,500  In  money,  only  $2,500  was  paid. 
In  June,  1908,  Hays  attached  certain  prop- 
erty as  the  property  of  M.  N.  Richardson  et 
al.,  and  took  a  default  Judgment,  which,  with 
Interest  and  costs,  aggregated  about  $87,000. 
There  can  be  no  question  that,  at  the  time 
the  contract  between  Hays  and  Hewitt  was 
entered  Into,  both  parties  asi^umed  that  the 
Judgment  was  a  valid  Hen  upon  the  lands 
which  had  been  attached  and  which  Hays 
had  bid  In  at  execution  sale.  The  legal  effect 
of  the  contract  was  that  Hays,  who  did  not 
deal  In  timber  lands,  sold  the  lands,  subject 
to  redemption,  to  Hewitt,  who  did  deal  in 
such  property.  After  the  time  for  redemp- 
tion had  passed,  the  sheriff  executed  deeds 
to  Hewitt  who,  with  the  consent  of  Hays, 
conveyed  the  land  to  the  Sumpter  Lumber 
Company,  an  Oregon  corporation.  It  after- 
wards being  made  to  appear  that  the  execu- 
tion had  been  Improvldently  Issued  because 
title  to  the  land  was  not  In  the  execution  de- 
fendants. It  was  vacated  by  the  superior 
court.  Upon  appeal,  this  court  sustained  the 
order  vacating  the  Judgment.  Hays  v.  Pea- 
vey,  54  Wash.  78, 102  Pac.  889.  Hays  there- 
after conveyed  to  appellant  all  his  interest 
in  the  contract,  and  suit  is  brought  against 
Hewitt  to  recover  the  amount  alleged  to  be 
due  under  the  contract  which,  with  Interest, 
is  $127,800. 

After  a  trial  upon  issues  Joined,  Judgment 
was  rendered  in  favor  of  defendants.  Appel- 
lant seeks  to  sustain  a  right  of  recovery  upon 
several  grounds,  but  stripped  of  verbiage  and 
detail,  they  all  rest  in  the  contentions  that 
Hewitt  got  all  he  ever  contracted  for,  that  is, 
sheriff's  deeds  to  the  property,  and  that  the 
vacation  of  the  Judgment  upon  which  the 
sales  rested  Is  no  defense  in  law  to  an  action 
on  the  contract ;  that  U  he  was  not  satisfied 


with  the  "titles"  evidenced  by  the  sheriff's 
deeds,  he  should  have  made  the  certificates, 
or  the  sheriff's  deeds,  over  to  Hays,  so  as  to 
enable  him  to  "perfect"  the  title  instead  of 
placing  them  on  record  as  he  did,  and  there- 
after conveying  the  land  to  a  third  party, 
thus  putting  It  beycmd  the  power  of  Hays  to 
furnish  a  better  title. 

[1]  We  think  the  trial  court  arrived  at  a 
correct  conduston.  The  rights  of  the  parties 
are  to  be  measured  by  the  contract.  I^  Is  In 
writing,  and  its  Intent  Is  manifest.  The  sub- 
ject-matter of  the  contract  was  the  sale  and 
purchase  of  certain  lands  against  which  there 
appeared  to  be  a  lien  of  a  vaUd  Judgment. 
That  title  would  fall,  other  than  by  redemp- 
tion, seems  not  to  have  occurred  to  either 
party.  Now  for  causes  entirely  beyond  the 
control  of,  Hewitt,  causes  chargeable  to  Hays' 
omissions  and  oversights,  if  chargeable  to 
any  one,  the  title  failed.  The  subject-matter 
of  the  contract  ceased  to  exist,  and  Hewitt 
is  not  liable  either  to  Hays  or  his  assignee, 
unless  it  can  be  said  that  he  Is  responsible 
for  the  failure  of  the  title. 

[2, 3]  Hewitt  made  the  contract,  conveyed 
the  land  to  the  Sumpter  Company,  and  de- 
fended the  title  with  the  full  knowledge  of 
Hays,  If  not  with  his  consent  and  under  bis 
direction  and  advice.  He  cannot  be  held  be- 
cause he  did  not  reconvey  to  Hays.  He  bad 
paid  $2,500  In  money,  and  had  agreed  to  pay 
$02,500  more  if  the  title  was  perfected,  and, 
under  certain  conditions,  to  convey  an  un- 
divided one-half  of  the  lands  to  Hays.  His 
interest  was  as  material  as  was  that  of  Hays. 
He  cannot  be  charged  aa  a  delinquent  be- 
cause he  did  not  reconvey  such  evidences  of 
title  as  he  had,  so  that  Hays  conld  carry  on 
the  litigation  attending  this  transaction  in 
his  own  name.  It  does  not  appear  that  Hays 
ever  demanded  that  the  certificates  be  re- 
assigned to  him,  or  that  Hewitt's  title  be 
made  over.  Nor  does  It  appear  that  he  ever 
appeared,  or  offered  to  appear,  in  his  «wn  be< 
half  in  any  of  the  proceedings  where  the 
rights  of  the  parties  under  the  contract  were 
Involved.  Nor  is  it  made  to  appear  wherein 
the  title  would  have  been  made  good  in  bis 
hands  while  held  bad  in  the  hands  of  his  as- 
signee. Moreover,  the  complaint  alleges  that 
the  title  was  put,  and,  as  between  the  parties. 
Is  now  In  a  third  party,  all  with  the  written 
consent  of  Hays,  and  for  that  reason.  If  for 
no  other,  the  complaint  does  not  state  a 
cause  of  action. 

Respondents  did  not  buy  caveat  emptor. 
Tlie  subject-matter  of  the  contract  having 
failed,  there  is  no  object  to  which  the  doc- 
trine of  caveat  emptor  can  apply.  Hays  sold 
nothing,  and  Hewitt  bought  nothing.  The 
one  financed  a  hope.  The  other  discounted 
the  issue  of  a  possible  lawsuit.  As  it  tran- 
spired, and  as  It  was  held  by  this  court,  there 
was  no  title  In  Hays,  either  actually  or  In 
expectancy.  The  fund  out  of  which  the  par- 
ties expected  to  reap  a  rich  harvesL-having 
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been  exhausted,  we  know  of  no  mle  of  law 
that  could  be  applied  to  the  t&eta  In  this 
case  that  will  permit  them  to  prey  upon  each 
other.  Appellant  stands  in  the  shoes  of 
Hays,  and  will  take  nothing. 
AfiBrmed. 


STATE  ex  rd.  POSTEB  ▼,  SUPERIOR 

COURT  FOR  CLARKE  COUNTI 

et  aL    (No.  14025.) 

(Supreme  Court  of  Washington.    April  13, 
1917.) 

Judges  «=>51^)  —  DisQnAU]n(u.TioN  —  Tmx 

OF  Making  Objection. 
A  divorced  father's  application  for  modifi- 
cation of  a  decree  awarding  custody  of  his 
child,  made  a  year  after  the  diTom>  decree,  ift 
not  merely  a  continuance  of  the  divorce  ac- 
tion, but  a  separate  "nroceedinR"  within  Rem. 
Code  1915,  §  200—1,  authorizing  the  disquali- 
fication of  judges  for  bias  before  action  is  taken 
in  the  proceedine. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  i  226.1 

Department  2.  Application  by  the  State  on 
the  relation  of  Carl  W.  Foster,  for  a  writ  of 
mandate  against  the  superior  court  of  the 
State  of  tioshington  for  Clarke  County,  and 
R.  H.  Back,  Judge  tbereol    Writ  issued. 

Edgar  Swan,  of  Vancouver,  for  appellant 
Ii.  M.  Burnett,  of  Vancouver,  for  respondents. 

PARKER,  J.  The  relator,  Carl  W.  Foster, 
seeks  a  writ  of  mandate  in  this  court  to  com- 
pel the  superior  court  for  Clarke  county  and 
R.  H.  Back,  Judge  thereof,  to  cause  to  be 
heard  by  another  Judge  his  application  for  a 
modification  of  the  decree  of  divorce  rendered 
by  that  court  in  the  case  of  Marie  B.  Foster 
V.  Cart  W.  Foster,  in  so  far  as  the  decree 
deprives  him  of  the  custody  of  his  child.  The 
application  for  change  of  judge  was  made 
under  sections  209—1  and  209—2,  Rem.  Code. 

The  facts  apqpearing  in  the  record  before 
us,  which  includes  the  answer  and  return  of 
Judge  rsack  to  our  alternative  writ  of  man- 
date, may  be  summarized  as  follows:  On 
November  6,  1915,  in  the  superior  court  for 
Clarke  county,  Hon.  R.  H.  Back  presiding  as 
Judge  thereof,  there  was  rendered  a  decree  of 
divorce  upon  relator's  answer  and  cross-com- 
plaint in  that  certain  action  therein  pending 
In  which  Marie  E.  Foster  was  plaintiff  and 
Carl  W.  Foster,  this  relator,  was  defend- 
ant, which  decree  dissolved  the  bonds  of 
matrimony  theretofore  existing  between  them 
and  disposed  of  their  minor  child  as  follows: 

"It  is  further  by  the  court  ordered  that  the 
minor  child  of  plaintiff  and  defendant,  to  wit, 
Ellen  Foster,  be  and  she  is  hereby  permnnently 
ordered  into  the  care,  custodv  and  control  of 
F.  R,  Bathea  and  Mattie  Batheo.  hia  wife,  of 
Clarke  county.  Wash." 

The  divorce  was  awarded  to  relator  be- 
cause of  cruelty  on  the  part  of  plaintiff ;  but, 
the  court  concluding  that  neither  of  the 
parties  was  a  fit  person  to  have  the  care  and 


custody  of  the  child,  It  was  dlsi>osed  of  as 
above  noticed.  The  substance  of  the  court's 
finding  touching  relator's  fitness  to  hare  the 
custody  of  the  child  is: 

"That  the  defendant,  Garl  W.  Foster,  is  of 
weak  and  vacillating  character,  of  slovenly  and 
shiftless  habits  and  tendencies,  has  never  been 
able  to  provide  a  suitable  home  for  the  afore- 
said minor  child,  Ellen  Foster,  and  has  not 
now  any  suitable  place  to  care  for  or  keep  said 
child.    *    •    •" 

There  was  no  finding  made  that  he  was 
otherwise  unfit  to  have  the  custody  of  his 
child.  On  December  18, 1916,  which  it  wiU  be 
noticed  was  more  than  one  year  after  the 
rendering  of  the  decree  of  divorce,  relator 
filed  in  the  superior  court  for  Clarke  coun- 
ty his  petition,  entitling  It  as  In  the  divorce 
action,  reading  as  follows: 

"Comes  now  the  Detitioner,  Carl  W.  Foster, 
defendant  in  the  above-entitled  action,  and  rep- 
resents to  the  court  as  follows:  (D  That  he  is 
now  a  resident  ot  the  county  of  CSarke  and  state 
of  Washington.  (2)  l%at  he  is  the  father  of 
the  minor  child.  Ellen  Foster,  named  in  the 
decree  entered  herein  ■  on  November  6,  1915. 
(3)  That  he  is  now  employed  at  irood  wages 
and  is  able  and  willing  to  provide  a  good  home 
for  his  said  minor  child  and  to  give  her  proper 
care  and  maintenance.  (4)  That  he  is  a  fit 
and  proper  person  to  have  the  care  and  custody 
of  said  child,  and  that  it  is  for  the  best  interests 
of  said  child  I  that  she  now  be  awarded  to  the 
care  and  custody  of  tliis  petitioner.  (.5)  That  in 
said  decree  it  was  provided  that  said  child  be 
awarded  to  the  care  and  custody  of  parties  other 
than  the  parents  of  said  child.  Wherefore  this 
petitioner  prays  that  said  decree  be  modified  and 
that  said  child  be  now  awarded  to  the  care  and 
custody  of  this  petitioner." 

Soon  after  the  filing  of  this  petition  and 
before  any  order  or  ruling  of  any  nature  in 
connection  therewith  had  been  asked  for  or 
was  made  by  the  superior  court  or  by  Hon. 
R.  H.  Back,  Judge  thereof,  relator  filed  in 
the  proceeding  hts  motion  asking  for  a 
change  of  Judge,  accompanied  by  his  affidavit 
stating: 

'That  Judge  R.  H.  Back  of  said  court  before 
whom  said  matter  is  pending  is  prejudiced 
against  said  defendant,  and  said  defendant  be- 
lieves he  cannot  have  a  fair  and  impartial  trial 
of  said  case  before  said  judge." 

Thereafter  on  March  6,  1917,  Judge  Back 
entered  an  order  denying  relator's  applica- 
tion for  change  of  Judge,  and  thereupon  re- 
lator commenced  this  proceeding  seeking  to 
compel  such  change  by  a  writ  of  mandate. 

No  contention  Is  made  but  that  the  motion 
and  affidavit  for  change  of  Judge  filed  by 
relator  is  sufficient  both  in  form  and  sub- 
stance to  entitle  him  to  have  the  question 
presented  to  the  court  by  his  petition  tried 
by  some  Judge  other  than  Judge  Back,  if 
bis  motion  and  affidavit  have  been  timely 
filed,  and  the  question  of  the  modification 
of  the  divorce  decree  in  so  far  as  it  disposes 
of  the  custody  of  the  child  is  a  "proceeding" 
within  the  meaning  of  section  209 — 1,  Rem. 
Code,  which  in  so  far  as  we  need  here  no- 
tice its  language  reads: 


^=9For  other  cases  see  same  topic  and  KOT-NDMBER  in  all  Key-Nilmb«red  Digests  and  Iad«ZM 
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"No  judge  of  a  superior  court  of  the  state  of 
Washington  shall  sit  to  hear  or  try  any  action 
or  proceeding  when  it  shall  be  established,  as 
hereinafter  provided,  that  such  judge  is  prej- 
udiced against  any  party  or  attorney,  or  the 
interest  of  any  iwrty  or  attorney  appearing  in 
such  caose." 

Counsel  for  respondent  contends  that  re- 
lator's application  for  change  of  Judge  has 
not  been  timely  made  and  Invokes  those  de- 
cisions of  this  court  holding  in  substance 
that  to  become  available  such  an  application 
must  be  made  before  the  trial  Judge  has  had 
presented  to  him  for  his  decision  some  ques- 
tion In  the  action  or  proceeding  upon  which 
question  the  applicant  has  been  heard  or  had 
an  opportunity  to  be  heard,  citing  State  ex 
rel.  Lefebvre  v.  CTlfford,  65  Wash.  818,  118 
rac.  40;  Fortson  Shingle  Co.  v.  Skagland, 
77  Wash.  8,  137  Pac.  304;  Nance  v.  Woods, 
79  Wash.  188,  140  Pac.  323;  State  ex  rel. 
yilxaa  T.  Superior  Court,  87  Wash.  603,  152 
Pa&  1.  This  contention  proceeds  upon  the 
theory  that  relator's  petition  for  modifica- 
tion of  the  decree  of  divorce  touching  the 
custody  of  the  child  is  not  the  commencement 
of  a  "proceeding"  vrithin  the  meaning  of 
section  209—1,  Rem.  Code,  but  merely  calls 
for  the  exercise  of  the  court's  continuing 
Jurisdiction  in  the  divorce  action,  and  that 
therefore  relator's  right  to  a  change  of  Judge 
has  been  abandoned  by  his  failure  to  ask 
for  such  change  at  the  beginning  of  the 
dlTOrce  action,  before  Judge  Back  was  called 
upon  to  decide  any  question  presented  there- 
in. It  Is  true,  as  pointed  out  by  counsel  for 
respondent,  that  the  Jurisdiction  of  the  trial 
court  in  a  divorce  action  is  generally  held  to 
continue  after  the  rendering  of  a  final  de- 
cree therein  in  so  far  as  the  custody  of  chil- 
dren is  concerned,  and  that  the  decree  may 
be  modified  touching  the  custody  of  children 
as  changed  conditions  may  arise  and  be 
shown  thereafter,  and  that  such  modification 
may  be  brought  about  upon  the  petition  of 
any  Interested  party  and  the  giving  of  notice 
to  other  interested  parties,  giving  them  an 
opportunity  to  be  heard  upon  the  question  so 
presented.  We  think  it  does  not  follow  there- 
from that  the  word  "proceeding"  as  used  in 
section  209 — 1  means  only  such  a  proceeding 
as  Is  entirely  apart  from  some  other  action, 
but' that  it  Includes  a.  proceeding  in  a  divorce 
action  after  the  rendering  of  a  final  decree 
therein,  which  calls  for  the  determination  of 
the  question  presented,  such  as  the  custody 
of  a  child,  upon  a  new  and  different  state  of 
facts  arising  after  the  rendering  of  the  de- 
cree in  the  action.  Such  a  proceeding,  while 
in  a  sense  in  the  original  action  and  calling 
for  the  continued  exercise  of  the  court's  Ju- 
risdiction in  the  action,  calls  for  the  trial  of 
issues  which  were  not  and  could  not  be  tried 
in  the  divorce  action  or  disposed  of  by  the 
final  decree  rendered  therein,  because  the  Is- 
sues presented  by  such  a  petition  for  modlfi- 
oation  and  such  answer  as  may  be  made 
thereto  pertain  to  new  rights  resting  upon 


new  facts  occurring  after  the  rendering  of 
the  final  decree.  The  decree  Is  no  less  final 
In  Its  effect  as  to  all  rights  existing  at  the 
time  of  its  rendering.  As  said  by  this  court 
in  Koontz  v.  Koontz,  25  Wash.  336,  343,  65 
Pac.  646,  quoting  with  approval  from  I>u- 
bois  y.  Johnson,  96  Ind.  6: 

"A  decree  of  the  superior  court,  which  deter- 
mines the  custody  of  infant  children,  from  which 
no  appeal  has  been  taken,  is  conclusive  upon  the 
court  which  rendered  the  decree  and  upon  all 
other  courts,  in  the  absence  of  a  material 
change  in  the  condition  and  fitness  of  the  par- 
ties, or  the  requirements  for  the  welfare  of  the 
child." 

These  observations,  we  think,  render  It 
plain  that  the  new  issue  to  be  tried  Is  con- 
nected with  the  original  divorce  action  as  a 
matter  of  form  only,  for  the  purpose  of  con- 
trolling the  procedure  by  which  the  matter 
may  be  brought  before  the  court  for  di^osl- 
tion.  True,  it  does  not  require  process  in  the 
nature  of  a  formal  siunmons  as  tn  the  com- 
mencement of  a  civil  action  to  bring  tbe  par- 
ties before  the  court,  but  manifestly  notice 
of  such  nature  as  furnishes  interested  parties 
an  oppprtimlty  to  be  heard  must  be  given 
before  the  court  can  rightfully  try  the  new 
issues  so  raised. 

In  Bedolfe  v.  Bedolfe,  71  Wash.  60,  127 
Pac.  594,  where  there  was  Involved  the  ques- 
tion of  the  right  of  a  party  to  a  divorce  pro- 
ceeding to  have  the  decree  modified  after 
its  entry  touching  the  custody  of  a  minor 
child,  Judge  Gose,  speaking  for  the  court 
upon  the  question  of  the  right  to  change  of 
Judge  under  this  statute,  said: 

"It  is  next  argued  that  an  application  for  the 
modification  of  a  decree  in  a  divorce  action  is  a 
continuation  of  the  original  case,  and  hence 
that  the  statute  does  not  apply.  We  think  the 
premise  is  sound,  but  that  the  condusion  does 
not  follow.  The  statute  in  positive  terms  pro- 
vides that  no  judge  of  a  superior  court  'anall 
sit  to  hear  or  try  any  action  or  proceeding'  when 
bis  prejudice  shall  have  been  established  in  the 
manner  therein  provided.  •  •  •  This  is  a 
proceeding  in  the  original  action.  The  original 
decree  was  entered  on  the  8th  day  of  May,  1911. 
The  petition  in  this  proceeding  was  filed  in  Feb- 
ruary, 1912,  After  the  original  case  had  gone  to 
final  judgment,  the  statute  became  applicable  to 
any  subsequent  proceeding  in  the  original  case." 

Counsel  for  respondent  insists  that  these 
remarks  were  unnecessary  to  the  decision  in 
that  case  In  view  of  the  fact  that  the  change 
of  Judge  had  actually  been  granted  and  it 
was  the  other  party  who  was  Insisting  that 
such  change  was  granted  without  authority. 
However  that  may  be,  we  are  constrained  to 
adopt  this  as  the  sound  view  of  the  law  ap- 
plicable to  proceedings  of  this  nature. 

The  reasoning  of  our  decision  in  Cooper  v. 
Cooper,  83  Wash.  86,  146  Pac.  66,  Is  In  har- 
mony with  and  lends  some  support  to  this 
view,  though  that  case  is  distinguishable 
from  this.  Our  decision  in  State  ex  reL 
Russell  V.  Superior  Court,  77  Wash.  631,  138 
t&c.  291,  may  be  regarded  as  also  lending 
some  support  to  the  conclusion  we  here  reach- 
though  not  exactly  in  point    That-^was  a     t 
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contempt  proceeding  wherein  It  was  sou^t 
to  punish  a  person  for  acts  committed  out 
of  the  presence  of  the  court  In  violation  of 
an  order  of  the  court  made  In  an  action. 
Change  of  Judge  was  sought  under  the  pro- 
visions of  section  209 — 1,  Rem.  Code,  and 
denied  by  the  trial  court  It  was  there  held 
that  the  trial  court  was  in  error  In  denying 
the  change  of  Judge  asked  for,  and  It  was 
compelled  by  writ  of  mandate  to  grant  the 
change;  this  court  iwoceedlng  upon  the 
theory  that  the  "proceeding"  was  one  within 
the  meaning  of  section  209—1.  Our  decision 
in  State  ex  rel.  Qourley  v.  Smith,  78  Wash. 
292,  l.'JO  Pac.  60,  may  seem  not  in  liarmony 
with  these  views.  That  was  also  a  contempt 
proceeding,  but  ancillary  to  the  original  ac- 
tion. It  was  prosecuted  to  enforce  obedience 
to  an  order  of  the  court,  and  not  as  an  Inde- 
pendent contempt  proceeding  for  the  purpose 
of  punishing  ajone.  As  said  by  Chief  Justice 
Crow  in  the  opinion: 

"It  was  in  the  nature  of  a  civil  process,  is- 
sued by  the  court  to  enforce  obedience  to  the 
mandate  contained  in  its  judgment  and  secure 
the  delivery  of  the  stock  to  the  clerk  of  the 
superior  court  In  other  words,  it  was  in  the 
nature  of  nn  execution  issued  in  an  action  to 
which  appellant  was  already  a  party." 

This  Is  no  such  proceeding. 

We  are  of  the  opinion  that  since  this  Is 
not  a  proceeding  ancillary  to  the  divorce 
action  or  in  aid  of  the  enforcement  of  the 
final  decree  rendered  therein,  but  is  a  pro- 
ceeding to  try  and  determine  new  rights 
arising  out  of  new  facts  occurring  since  the 
rendering  of  that  decree,  It  is  a  "proceeding" 
within  the  meaning  of  section  200 — 1,  Rem. 
Code,  and  that  relator,  having  made  his  ap- 
plication for  change  of  Judge  as  prescribed 
by  the  statute,  is  entitled  to  such  change  as 
a  matter  of  right 

Our  attention  is  called  to  our  denial  of  a 
writ  of  mandate  to  compel  a  superior  Judge 
to  grant  a  change  of  Judge  to  try  a  petition 
to  modify  a  decree  of  divorce  in  the  recent 
case  of  State  ex  rel.  Davis  v.  Superior  Court, 
t>eing  No.  13935  in  this  court,  in  which  no 
opinion  was  written.  That  case  can  be  dif- 
ferentiated from  this.  In  that  the  record 
therein  shows  that  the  application  for  modi- 
fication of  the  decree  was  filed  only  28  days 
after  entry  of  the  decree  and  under  such  cir- 
cumstances as  to  show  that  it  was  in  sub- 
stance an  attempt  to  retry  the  Issues  settled 
by  the  decree. 

Judge  Back,  after  the  filing  of  relator's 
application  and  affidavit  for  diange  of  Judge, 
entered  an  order  permitting  Frank  Bethea 
and  Mattle  Bethea,  the  custodians  of  the 
child  under  the  decree,  to  intervene  in  this 
proceeding  and  resist  the  petition  of  the  re- 
lator for  modification  of  the  decree.  Relator 
insists  that  we  should  set  aside  this  order. 
We  think  relator's  rights  will  be  sufficiently 
protected  in  this  regard  by  saving  to  him  the 
right  to  diallenge  Xyefore  the  Judge  who  will 


hear  this  controversy  the  right  of  the  Betheas 
to  intervene.    It  Is  so  ordered. 

Let  a  writ  of  mandate  Issue  commanding 
the  superior  court  and  Hon.  B.  H.  Back,  as 
Judge  thereof,  to  grant  relator's  application 
for  change  of  Judge  as  prayed  for. 

huJAS,  O.  J.,  and  MOUNT,  FULLEBTON. 
and  HOLCOMB,  JJ.,  concur. 


SANDBERG  V.  CAVANArCH  TIMBER  CO. 
(No.   13382.) 

(Supreme  Court  of  Washington.    Anril  12. 
1917.) 

1.  Neglioencb  <8=>139(2)—FiBE8— Action  fob 
DASfAQES— Instructions. 

In  an  action  for  damnges  from  the  destruc- 
tion of  property  by  a  fire  which  originated  on 
defendant's  premises,  an  instruction  that  it 
was  defendant's  duty  to  exercise  that  care  and 
diligence  which  a  person  of  ordinary  prudence 
would  exercise  to  extinguish  and  control  any 
fire  started  by  it  upon  its  premises,  and  to  pro- 
tect plaintiffs  property  r  gainst  loss  thereof,  in 
view  of  the  nature  and  extent  of  the  fire,  the 
material  on  the  ground,  the  weather  conditions 
prevailing,  the  means  at  hand,  and  all  the  sur- 
rounding circumstances,  and  that  defendant's 
failure  to  exei'cise  such  reasonable  care  would 
constitute  negligence,  was  not  erroneous,  as 
requiring  a  higher  degree  of  care  on  the  part  of 
defendant  to  prevent  the  spreading  of  the  fire 
than  that  which  the  law  imposes  on  an  owner  of 
premises  on  which  a  fire  originates  without  his 
act  or  fault;  the  degree  of  care  required  of 
defendant  being  the  same  in  respect  to  its  du^ 
to  prevent  the  fire  from  spreading,  whether 
the  fire  was  started  by  defendant  without  negli- 
gence or  by  some  one  else. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  §  372.] 

2.  Neoltoence   <3=>134(8)— Fibes— DiMGENCat 
QrESTION   FOB    Jdkt. 

Evidence,  in  an  action  for  damages  from 
the  destruction  of  property  from  fire  ongiinating 
on  defendant's  premises,  held  to  authorize  sub- 
mitting to  the  jury  the  question  whether  de- 
fendant exercised  due  diUgence  to  pre%-ent  the 
fire  from  spreading  to  plaintiff's  proi>erty. 

[Ed.  Note. — For  other  cases,  see  Neoligence, 
Cent  Dig.  §  26S.] 

8.  APFEAI,  and  BbBOB  «s»1001(2)— EiZCESSIVK 

Aw  AED— Evidence. 
Where,  in  an  action  for  damages  from  fire, 
there  was  ample  room  for  difference  of  opin- 
ion as  to  whether  the  damages  were  excessive, 
the  award  could  not  be  disturl>ed  on  appeal  as 
being  excessive. 

En  Banc.  Appeal  from  Superior  Court, 
Snohomish  County ;  Ralph  C.  Bell,  Judge. 

Action  by  Carrie  Sandberg  against  the 
Cavanaugh  Timber  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  P.  Bell  and  Coleman  &  Fogarty,  all  of 
Everett  for  appellant  Cooley,  Horan  & 
MulvihiU,  of  Everett,  and  A.  M.  Wendell, 
of  Arlington,  for  respondent 

PARKER,  J.  This  is  an  action  to  recover 
damages  for  property  destroyed  by  fire.  Trial 
in  the  superior  court  sitting  with  a  Jury  re- 
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suited  In  verdict  and  Judgment  awarding, 
plaintiff  damages  in  the  sum  of  $2,000,  from 
vhlch  the  defendant  has  appealed  to  this 
court. 

Appellant  at  the  time  In  question  was  en- 
gaged in  logging  upon  its  own  land  in  Snoho- 
mish county.    Respondent  at  that  time  own- 
ed a  farm  about  two  miles  from  where  tip- 
pellant  was  logging.     The  fire  In  Question 
destroyed    respondent's    bam,    outbuildings, 
hay,  feed,  and  implements,  which,  as  alleged 
by  her,  were  of  the  total  value  of  $2,550. 
The   fire   originated    upon   appellant's   land, 
about  150  feet  from  one  of  its  donkey  engines, 
which  was  being  used  in  Its  logging  opera- 
tions,  and  was  discovered  there  by  appel- 
lant's employes  and  Its  foreman  very  soon 
after  it  started,  as  to  which  facts  there  "Is 
no  controversy.     By  the  allegations  of  re- 
spondent's complaint  appellant  was  charged 
with  starting  the  fire  and  with  negligently 
doing  so,  and  also  with  negligence  in  falling 
to  put  the  fire  out  and  permitting  it  to  spread 
to  respondent's  property.    It  is  conceded  that 
the  evidence  introduced  upon  the  trial  fails 
to  show  aity  negligence  on  the  part  of  ap- 
'  pellant  In  connection  with  the  starting  of  the 
fire.    It  is  a  disputed  question  of  fact  as  to 
whether  or  not  appellant  did  start  the  flre, 
whldi  question,  however,  we  think  It  will  ap- 
pear, is  of  no  moment  In  our  present  inquiry. 
Counsel  for  appellant  contend  that  certain 
testimony  bearing  upon  the  question  of  ap- 
pellant starting  the  fire  was  erroneously  re- 
ceived over  their  objection,  and  that  the  trial 
court  erred  in  ^vlng  instructions   bearing 
upon  that  question.    Counsel  for  respondent 
contend  that  the  ruling  of  the  trial  court 
touching  the  receiving  of  evidence  and  the 
giving  of  instructions  upon  the  question  of 
appellant  starting  the  flre  were  in  no  event 
prejudicial  to  the  rights  of  appellant,  in  view 
of  the  undisputed  fact  that  the  fire  actually 
started  upon  Its  land,  and  was  known  by  its 
employ^  and  foreman  to  have  started  there 
very  soon  thereafter.    The  testimony  claim- 
ed to  have  been  erroneously  admitted  was 
that  of  a  witness  who  stated,  "I  asked  him 
[the  foreman]  how  the  fire  got  started,  and 
he  told  me  from  the  donkey,"  which  state- 
ment of  the  foreman,  as  testified  to  by  the 
witness,  occurred  on  the  day  following  the 
starting  of  the   flre;    and   the   instructions 
complained  of,  as  Interpreted  by  counsel  for 
appellant,   assumed   In   substance  that  the 
flre  started  from  the  dc«key  engine,  and  in 
tliat  sense  from  the  act  of  appellant,  though 
without  negligence  upon  Its  part.     So  there 
remained   for  the  Jury's  consideration  only 
the  qnestion  of  negligence  of  appellant  In 
falling   to   subdue   the   flre   and   prevent   it 
spreading  to  respondent's  property.     So  far, 
therefore,  as  we  are  concerned  with  these 
rulings  of  the  trial  court,  assuming  for  argu- 
ment's sake  that  they  were  technically  er- 
roneous so  far  as  the  question  of  appellant's 
starting  the  flre  Is  concerned,  our  problem  Is : 
Was   appellant,   having   knowledge   of   the 


starting  of  the  flre  upon  its  own  premises,  re- 
quired by  law  to  exercise  due  diligence  look-  • 
Ing  to  the  prevention  of  the  spreading  of  the 
fire  to  respondent's  property;  and  would  the 
failure  on  the  part  of  appellant  to  exercise 
due  diligence  In  that  behalf  render  it  lia- 
ble to  respondent  as  for  negligence?  If 
this  obligation  rested  upon  appellant,  regard- 
less of  how  the  flre  actually  started,  and 
the  trial  court  by  Its  Instructions  prescribed 
no  higher  degree  of  care  than  the  law  imposes 
upon  the  owner  of  land  on  which  fire  starts 
apart  from  his  own  act,  but  knows  of  the 
starting  of  the  flre  in  time  to  prevent  by  due 
diligence  Its  damaging  his  neighbor,  then 
these  rulings  of  the  trial  court  would  be 
without  prejudice,  because  of  their  relation  to 
a  question  which  would  not  aftect  the  measure 
of  appellant's  responsibility  and  diligence, 
however  It  might  be  decided.  The  authorities 
convince  us  that  there  may  be  negligence, 
such  as  to  'render  the  owner  of  premises  lia- 
ble to  his  neighbor  in  his  failure  to  use  due 
diligence  In  preventing  the  spread  of  a  fire, 
originating  upon  his  own  land,  though  It  so 
originate  without  any  act  or  fault  of  his  own. 
The  common  law  seems  to  have  rendered  an 
owner  of  premises  on  which  flre  starts,  re- 
gardless of  the  manner  of  its  starting,  abso- 
lutely liable  for  damage  which  his  neighbor 
suffers  ther&trom;  but  the  harshness  of  this 
doctrine  has  been  much  modified  in  both  Eng- 
land and  this  country  in  recent  times.  In 
the  text  In  11  B.  C.  L.  940,  the  learned  editors 
state  the  present-day  rule  as  follows: 

"The  general  rule  in  this  country,  as  in  Eng- 
land, is  now  well  settled  that  when  a  private 
owner  of  property  sets  out  fire  on  his  own  prem- 
ises for  a  lawful  purpose,  or  when  a  fire  acci- 
dentally starts  thereon,  he  is  not,  in  the  absence 
of  a  statute  to  the  contrary,  liable  for  damage 
caused  by  its  communication  to  the  property  of 
another,  unless  it  started  through  his  negligence, 
or  be  failed  to  use  ordinary  skill  and  care  in 
controlling  or  extinguishing  it." 

In  Bishop's  Non-Contract  Law,  at  section 
83.3,  that  learned  author  says: 

"Since  fire,  one  of  the  most  beneficent  serv- 
ants of  man,  does  not  from  its  own  nature  im- 
peril surrounding  persons  and  objects,  the  care- 
ful setting  and  keeoing  of  it  in  one's  dwelling 
house,  shop,  field,  or  elsewhere,  for  a  usefiu 
purpose,  creates  no  liability  to  another  Injured 
by  its  spreading,  through  some  accident  not 
reasonably  to  t>e  anticipated.  But  a  fire  set 
or  looked  after  negligently,  if  by  reason  of  such 
negligence  it  communicates  to  a  neighbor's  prop- 
erty and  destroys  it,  will  give  the  neighbor  an 
action  for  the  damages." 

In  this  text  It  will  be  observed  that  It  is 
at  least  Inferentlally  stated  that  there  may 
be  negligence  rendering  an  owner  of  premises 
liable  in  such  cases,  regardless  of  how  the 
fire  starts  upon  his  premises.  The  reports 
furnish  but  few  Instances  of  decisions  being 
rendered  wherein  there  is  considered  the 
question  of  the  measure  of  the  duty  of  a  per- 
son, on  whose  premises  a  fire  Is  started  by 
some  agency  for  which  he  is  not  responsible, 
to  prevent  Its  spread  to  his  neighbor's  prop- 
erty. The  decisions  toucUng  this  exact  ques- 
tion, however,  seem  to  be  In  harmony  In  hold- 
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ing  that  there  is  a  measure  of  responsibility 
on  the  part  of  an  owner,  growing  out  of  such 
a  situation,  which  requires  him  to  use  rea- 
sonable effort  to  prevent  the  spread  of  a 
fire  occurring  upon  bis  premises,  apart  from 
his  own  act  or  neglect  attending  the  start- 
ing of  the  fire,  which  may  render  him  liable 
to  his  neighbor  as  for  negligence. 

In  Balrd  t.  Chambers,  15  N.  D.  618,  109 
N.  W.  61,  6  li.  R.  A.  (N.  S.)  882,  125  Am.  St. 
Rep.  620,  this  exact  question  seems  to  have 
been  under  consideration.  In  that  case  the 
fire  was  started  upon  defendant's  ranch  with- 
out any  act  or  fault  of  his  own.  He  knew  of 
It,  and,  as  was  claimed,  failed  to  exercise  due 
diligence  in  preventing  Its  spread  to  his 
neighbor.  It  did  spread  beyond  the  limits 
of  his  own  ranch,  destroying  property  of  his 
neighbor.  The  trial  court  Instructed  the 
jury  In  such  language  as  to  leave  It  to  Infer 
that  he  was  liable  to  bis  neighbor  for  the 
damage  thus  caused  "If  It  would  have  been 
possible  for  him  to  prevent  the  spread  of  the 
•  same."  This  Instruction  was  held  to  be  er^ 
roneous,  and  upon  that  ground  alone  a  new 
trial  was  granted;  the  court  being  of  the 
opinion  that  the  instruction  imposed  too  high 
a  degree  of  care  upon  the  owner  of  the  prem- 
ises where  the  Are  started.  Stating  the  Iftw 
applicable  to  the  case  as  a  guide  to  the  low- 
er court  upon  new  trial.  Justice  Engerud, 
speaking  for  the  court,  sald: 

"After  he  discovered  the  fire  on  his  premises, 
Lo  was  bound  to  exercise  reasonable  care  and 
diligence  to  prevent  it  from  spreading  so  as  to 
endanger  his  neighbor's  property.  His  duty  in 
this  respect,  after  discovering  the  fire,  would  be 
the  same  as  that  resting  upon  a  person  who, 
without  negligence,  starts  a  fire  on  his  own 
premises.  He  was  bound  to  put  forth  such  rea- 
sonable effort  to  prevent  the  fire  endangering 
his  neighbors  as  a  man  of  ordinary  prudence 
would  put  forth  who  was  actuated  by  a  proper 
regard  for  his  neighbors'  rights  and  safety." 

In  Farrell  v.  Minneapolis.  &  R.  R.  R.  Co., 
121  Minn.  357, 141  N.  W.  491,  45  I*  R.  A.  (N. 
S.)  215,  there  was  Involved  Qie  spreading  of 
a  fire  which  bad  l)een  started  upon  the  com- 
pany's right  of  way  without  any  act  or  fault 
of  the  company.  The  fire  spread  to.  adjoin- 
ing land  and  destroyed  property  thereon ;  the 
question  being  as  to  the  negligence  of  the 
railway  company  In  permitting  the  fire  to  so 
spread  and  damage  neighboring  property,  its 
agents  having  knowledge  of  the  starting  of 
the  fire  upon  Its  right  of  way.  Disposing  of 
the.  contention  that  the  company  was  not 
liable  because  the  fire  did  not  start  by  any 
act  of  the  company.  Judge  Bunn,  speaking 
for  the  court,  said: 

"Was  tliere  a  legal  duty  resting  on  defend- 
ant to  use  reasonable  care  to  prevent  the  spread 
of  this  fire?  We  think  there  was.  This  is  not 
holding  that  a  railroad  company  must  make  its 
right  of  way  a  barrier  to  prevent  the  spread  of 
fires  for  the  8tarting_  of  which  it  is  not  respon- 
sible, nor  does  a  decision  that  such  a  duty  rest- 
ed on  defendant  establish  any  new  doctrine.  It 
is  an  application  of  the  old  rule  of  'sic  utere 
tuo.'  If  a  fire  is  started  on  the  right  of  way 
of  a  railroad,  or  on  land  of  a  private  owner  by 
the  carelessness  of  boys,  the  matches  of  smokers, 


■or  from  any  cause  for  wMdi  the  landowner  is 
not   respensilile,   and   the  latter  knows  of  the 
fire,  and  knows  that,  if  not  controlled,  it  w^ill 
spread    and   destroy   valuable   property   of   hia 
neighbor,    there   is   a   duty    to   use   reasonable 
care    to   prevent   this   result.     Thia   may   not 
always  have  been  the  law;    bat  it  is  now  gen- 
erally recognized  that  each  member  •  of  society 
owes  a  legal  duty,  as  well  as  a  moral  obliga- 
tion, to  his  fellows.     He  must  so  use  his  owv 
property  as  not  to  injure  that  of  others.     The 
doctrine  is  nowhere  better  illustrated  than  in 
the  case  of  Dcpue  v.  Flateu.  100  Minn.  29»  [111 
N.  W.  1]  8  L.  R.  A.  (N.  S.)  485,  and  the  fol- 
lowing extract  from  the  opinion  in  that  case 
states  the  principle  clearly:    'Whenever  a  per- 
son is  placed  in  such  a  position  with  regard  to 
another,  that  it  is  obvious  that  if  he  does  not 
use  due  care  in  his  own  conduct  he  will  cause 
injury  to  that  person,  the  duty  at  once  arises 
to  exercise  care,  commensurate  with  the  sitna- 
tion  in  which  be  thns  finds  himself,  to  avoid 
such  injury;   and  a  negligent  failure  to  perform 
that  duty  renders  him  liable' "  for  the  conse- 
quences of  his  neglect.    "Many  of  the  situations 
to  which  the  principle  is  applicable  are  referred 
to  in  the  (pinion,  as  well  as  in  the  cases  there 
cited,  including  the  valuable  note  to  Union  P. 
R.  Co.  V.  Oappier,  66  Kan.  649,  72  Pac.  2SL, 
69  L.  R.  A.  513." 

The  following  dedslons  lend  support  to 
this  doctrine:  McCully  v.  Clarke  ft  Thaw, 
40  Pa.  399,  80  Am.  Dea  584;  McNally  v.  Cal- 
weU,  91  Mich.  527,  52  N.  W.  70,  30  Am.  St. 
Rep.  494;  Seckerson  v.  Sinclair,  24  N.  D. 
326,  625,  140  N.  W.  239. 

Our  own  dedsltm  In  Euefan  ▼.  Dlx,  42 
Wash.  532,  85  Pac.  43,  lends  some  support  to 
this  view,  though  the  fire  there  In  question 
was  actually  started  by  the  owner  of  the 
premises,  from  which  it  spread  to  and  dam- 
aged his  neighbor's  premises.  He  was  held 
liable  because  of  negligence  in  his  failure  to 
prevent  the  fire  spreading,  though  he  was 
held  not  negligent  in  starting  the  fire  upon 
his  own  land.  That  decision  seems  to  be 
rested  upon  section  3138,  Bal.  Code,  being 
section  5141,  Rem.  Code.  Section  5143,  Rem. 
Code,  of  the  same  act,  preserves  the  common- 
law  remedy,  which  Is  here  Invoked  by  re- 
spondent. 

[1]  Did  the  instructions  of  the  trial  court 
state  a  rule  requiring  a  higher  degree  of 
care  on  the  part  of  the  appellant  to  prevent 
the  spreading  of  the  fire  than  that  which  the 
law  Imposes  upon  an  owner  of  the  premises 
on  which  a  fire  originates  without  his  act 
or  fault?  Touching  the  degree  of  care  to 
be  exercised  by  appellant,  the  trial  court  in- 
structed the  jury  as  follows: 

"It  was  the  duty  of  the  defendant  to  exercise 
that  care  and  diligence  which  a  person  of  ordi- 
nary prudence  would  exercise  ty)  extinguish  or 
control  any  fire  started  by  it  upon  its  premises 
and  to  protect  the  property  of  plaintiff  against 
loss  on  account  thereof,  in  view  of  the  nature 
and  extent  of  the  fire,  the  material  on  the 
ground,  the  weather  conditions  prevailing,  the 
means  at  hand,  and  all  the  surrounding  cir- 
cumstances, and  the  failure  of  the  defendant 
to  exercise  such  reasonable  care  would  be  and 
constitute  negligence  upon  its  part." 

It  will  be  noticed  that  In  this  Instruction 
the  trial  court  measured  the  degree  of  care 
in  a  case  where  the  owner  starts  a  fire  upon 
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his  premises.  That,  however,  would  not  ren- 
der the  Instruction  prejudicially  erroneous, 
unless  the  degree  of  care  therein  stated  Is  in 
law  greater  than  that  required  of  appellant, 
bad  the  instruction  assumed  that  the  fire 
did  not  start  by  any  act  or  fault  of  appel- 
lant. It  seems  to  us,  in  any  view  that  may 
be  taken  of  this  instruction,  it  did  not  Im- 
pose upon  appellant  any  higher  degree  of 
care  than  it  was  required  to  exercise  touch- 
ing the  question  of  its  negligence  in  allow- 
ing the  fire  to  spread  to  respondent's  prop- 
erty. OThe  authorities  above  noticed,  we 
think,  show  that  tie  required  degree  of  care 
would  be  the  same,  so  far  as  its  duty  to  pre- 

•  vent  the  fire  spreading  is  concerned,  whether 
the  fire  was  started  by  appellant  or  by  some 
one  else,  assuming,  as  Is  here  conceded,  that 
there  was  no  negligence  on  the  part  of  appel- 
lant attending  the  starting  of  the  tire.  If 
this  instruction  be  construed  as  assuming 
that  appellant  started  the  fire,  it  in  no  event 
meant  that  there  was  any  negligence  on  the 
part  of  appellant  attending  the  starting  of 
the  fire.  Another  Instruction  plainly  told  the 
Jury  that  there  was  no  such  negligence,  as 
was  conceded  upon  the  close  of  the  trial. 

[2]  Contention  is  made  in  appellant's  be- 
half that  the  evidence  Introduced  upon  the 
trial  does  not  support  the  Judgment  and  ver- 
dict. In  that  it  does  not  warrant  a  finding 
that  appellant  did  not  exercise  due  diligence 
looking  to  the  prevention  of  the  spreading 
of  the  fire  to  respondent's  property.  A  care- 
^  ful  reading  of  the  evidence  convinces  us  that 

*  this  was  a  question  for  the  Jury.  The  fire 
was  traced,  by  creditable  evidence,  dirf«t- 
ly  from  the  place  it  started  upon  appellant's 
land  to  respondent's  property.  It  occurred 
early  tn  August,  during  a  very  dry  season. 
It  is  true  appellant  used  some  efFort  to  stoij 
the  fire  a  day  or  two  following  its  starting, 
but  very  little  effort  thereafter.  On  the  sec- 
ond or  third  day  following,  appellant's  fore- 
man was  warned  by  a  fire  ranger  that  the 
fire  was  proceeding  towards  the  east,  threat- 

*enlng  the  property  of  others.  This  ranger 
also  testified  that  in  his  opinion  the  fire 
could  have  been  subdued,  had  proper  efforts 
been  nsed  in  that  behalf.  Respondent  her- 
self testified  that  about  1%  hours  before  the 
fire  reached  her  place  she  warned  appel- 
lant's foreman  by  telephone  message  of  the 
approach  of  the  fire  to  her  place  and  asked 
for  help.  None  was  furnished  by  appellant, 
according  to  her  testimony.  Whether  or  not 
her  place  could  then  have  been  saved  is  some- 
what problematical.  We  deem  It  unneces- 
sary to  pursue  this  inquiry  further.  We  are 
quite  clear  that  the  question  of  appellant's 
negligence,  so  far  as  the  question  of  its  ef- 
forts to  control  the  fire  are  concerned,  was 
for  the  Jnry  to  decide. 

[3]  Some  contention  is  made  in  appellant's 
behalf  that  the  verdict  is  excessive.  A  read- 
ing of  the  evidence  convinces  us  that  there 


is  ample  room  for  difference  of  opinion  upon 
that   question,    and   we   are   therefore   con- 
strained  not   to   interfere  with   the  Jury's 
award  of  $2,000  to  respondent 
The  Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  MAIN, 
MOUNT,  FDLLERTON,  and  WEBSTER, 
JJ.,  concur. 


SLADJOB  V.  NATIONAL  CASUALTY  CO. 
(No.  13723.) 

(Supreme    Court    of    Washington.     April   11, 

1917.) 
Tbial   €=»255(12)— Instructions— Pbesebva- 

TiON  OF  Exceptions. 
In  action  on  accident  policy  having  two- 
clauses,  one  for  total  and  one  for  partial  dis- 
ability, where  defendant  failed  to  request  sub- 
mission of  instruction  based  on  partial  disabili- 
ty clause,  and  to  except  to  the  instructions  bas- 
ed on  the  total  disability  clause,  it  could  not  on 
appeal  complain  of  failure  to  instruct  on  par- 
tial disability  clause. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  638.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gilliam,  Judge. 

Action  by  Gavro  Sladjoe  against  the  Na- 
tional Casualty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Afllrmed. 

Van  Dyke  &  Thomas,  of  Seattle,  for  ap- 
pellant. Walter  B.  Allen,  of  Seattle,  for  re- 
spondent 

WEBSTER,  J.  This  is  an  action  to  re- 
cover indemnity  upon  a  p6llcy  of  accident 
and  health  insurance  Issued  by  defendant  on 
the  18th  day  of  February,  1915.  Plaintiff  al- 
leged that  It  had  previously  issued  to  him  a 
similar  policy  which  had  been  mutilated  and 
destroyed,  and  that  by  express  agreement  of 
the  parties  the  policy  upon  which  this  ac- 
tion Is  based  was  Issued  to  take  the  place  of 
the  previous  one;  that  thereafter  plaintiff 
became  ill  and  was  subsequently  operated  up- 
on for  appendicitis,  and  by  reason  thereof 
he  was  confined  to  bis  place  of  abode  and 
therein  regularly  visited  and  treated  by  a 
legally  qualified  physician.  Defendant  by  its 
answer  denied  that  the  second  iwUcy  had 
been  Issued  In  lieu  of  the  first,  and  affirma- 
tively pleaded  that  it  was  a  new  and  distinct 
policy  having  no  relation  to  or  connection 
with  the  first;  that  by  the  terms  and  pro- 
visions of  the  new  policy  it  did  not  cover 
sickness  commencing  within  60  days  after 
its 'Issuance ;  and  that  the  illness  for  which 
plaintiff  is  seeking  to  recover  began  within  60 
days  from  that  time.  There  is  abundant  evi- 
dence in  the  record  to  support  the  allega- 
tion that  the  second  policy  was  Issued  to 
take  the  place  of  the  first,  and  this  issue  was 
fairly  submitted  to  the  Jury  and  resolved  in 
plaintiff's  favor. 

Defendant  further  alleged  that  plaintiff  did 
not  pay  the  monthly  installment  of  premium 
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wblch  was  due  on  March  1,  1915,  until  tbe 
etU  day  of  March,  1015;  that  by  the  terms 
of  the  policy  It  Is  provided  that.  If  default 
Is  made  In  the  payment  of  the  agreed  premi- 
um when  due,  a  subsequent  acceptance  of 
tbe  premium  by  the  company  would  reinstate 
tbe  policy,  but  only  to  cover  sickness  be- 
ginning more  than  10  days  after  the  date  of 
such  acceptance ;  and  that  plaintiff's  alleged 
Illness  began  within  that  time.  Tbe  evidence 
tended  to  show  that  on  March  T,  1915,  plain- 
tiff became  111,  but  at  that  time  was  suffer- 
ing from  a  bad  cold  or  tbe  grip,  and  no  re- 
covery for  that  sickness  Is  sought  in  this  ac- 
tion. The  Illness  for  which  plaintiff  is  en- 
deavoring to  recover  is  that  alleged  to  have 
been  Incident  to  an  attack  of  appendicitis 
"and  a  subsequent  operation  therefor,  and 
there  was  ample  evidence  that  this  attack 
occurred  more  than  10  days  after  tbe  ac- 
ceptance of  the  March  premium.  This  is- 
sue also  was  submitted  to  the  Jury  and  de- 
cided favorably  to  plaintiff. 

Each  of  the  policies  contained  two  para- 
graphs, identical  In  form,  relating  to  Indem- 
nity for  sickness.  Paragraph  G  provided  in- 
demnity at  the  rate  of  ^.^O  per  month  for  the 
number  of  consecutive  days  after  the  first 
week,  not  exceeding  six  months,  that  the 
insured  Is  necessarily  continuously  and  ac- 
tually confined  in  any  house  and  therein  reg- 
ularly treated  by  a  legally  qualified  physi- 
cian. It  is  upon  this  paragraph  that  plain- 
tiff bases  his  cause  Of  action.  Paragraph 
H  provides  for  one-baU  of  the  rate  provid- 
ed in  paragraph  G,  but  not  exceeding  two 
months,  when  the  Insured  is  wholly  and  con- 
tinuously disabled,  though  not  confined  with- 
in a  house,  but  is  actually  attended  by  or 
calling  upon  a  physician.  Defendant  com- 
plains of  the  failure  of  the  court  to  instruct 
the  Jury  relative  to  the  provisions  of  para- 
graph H  providing  for  partial  indemnity.  It 
did  not  except  to  the  portion  of  the  charge 
wherein  the  Jury  was  Instructed  that  plain- 
tiff's recovery  was  to  be  measured  by  the  pro- 
visions of  paragraph  G,  other  than  to  urge 
that  the  court  did  not  accurately  state  those 
provisions.  A  careful  e.xamlnatlon  of  the 
Instructions  convinces  us  that  this  objection 
is  without  merit.  Defendant  did  not  request 
the  court  to  submit  to  the  Jury  an  instruc- 
tion based  upon  the  provisions  of  paragraph 
H,  and  that  paragraph  was  in  no  way  called 
to  the  attention  of  the  court.  Kot  having  ex- 
cepted to  the  instructions  given  other  than 
as  herein  pointed  out,  and  not  having  pre- 
pared and  requested  an  Instruction  embo'dy- 
Ing  the  provisions  of  paragraph  H,  defendant 
cannot  now  be  heard  to  complain  of  the  failure 
of  the  court  to  so  instruct  the  Jury.  Hlscock 
V.  Phlnney,  81  Wash.  117.  142  Pac.  461,  Ann. 
Cas.  1916E,  1044;  Zolawenskl  v.  Aberdeen, 
72  Wash.  95, 129  Pac.  1090 ;  Tacoma  v.  Weth- 
erby,  57  Wash.  295,  106  Pac.  903;  Howe  v. 
West  Seattle,  etc.,  Co.,  21  Wash.  594,  59  Pac 
495;   AUend  v.  Spokane  Falls,  etc.,  Ry.  Co., 


21  Wash.  324,  58  Pac.  244; 
St,  etc.,  Ry.  Co.,  6  Wash. 
Afllrmed. 


Cogswell  T.  West 
t6,  31  Pac.  411. 


ELLIS,  O.  J.,  and  CHADWICK  and  MAIX, 
JJ.,  concur. 


McDONALL  v.  McDONALL     (No.  18877.) 

(Supreme  Court  of  Washington.     April  11, 
1917.) 

1.  DivoBOE  ®=>286— Appeal— Revebsai,. 

Where  each  spouse  prayed  for  divorce,  and,       ' 
tbou^   the   husband   alone  was   entitled    to  a 
divoixe,   the  court  granted  a  divorce   to   each, 
the  decree  will  not  be  disturbed,  each  party  b«- 
ing  as  effectually  released  by  the  decree  aa  if  it- 
were  granted  to  the  husband  alone. 

[Ed.    Note.— For    other    cases,    see    Divorce,       , 
Cent.  Dig.  §S  769,  770.]  ' 

2.  DivoKCB  «=3252— Alimony— Allowance. 

Where,  on  divorce,  custody  of  the  childrpn 
was  allowed  to  the  defendant  wife,  who  was  also 
piven  a  decree  of  divorce  to  which  she  was  not 
entitled,  she  was  nevertheless  entitled  to  share 
in  the  property,  so  that  she  could  maintain  1 
the  children,  and  hence  a  division  was  proper. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  7ia-715.] 

3.  DiVOBCE    <S=»308— ALIHONT— MAIHrENANCB 
OF  CniLDBEN. 

Where  a  father  was  ordered  to  pay  for  the 
maintenance  of  his  children  whose  custody  was 
on  divorce  awarded  to  the  wife  the  same  month- 
ly sum  that  he  had  been  voluntarily  contribut- 
ing, and  it  did  not  appear  that  it  was  excessive, 
no  complaint  can  be  made  of  the  award. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {§  801,  802.] 

Departmoit    1.      Appeal    from    Superior' 
Court,  King  County;    A.  W.  Frater,  Judge. 

Action  for  divorce  by  Patrick  McDonall 
against  Mary  McDonall,  who  cross-com- 
plained. B'rom  the  decree,  plaintiff  appeals. 
Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant 
M.  H.  Ingersoli,  of  Seattle,  for  respondent 

ELLIS,  0.  J.  Plaintiff  brought  this  action 
seeking  a  decree  of  divorce  from  defendant 
on  tbe  grounds  of  cruelty  and  abandonment ' 
Defendant,  by  cross-complaint,  sought  a  de- 
cree In  her  favor  on  the  ground  of  cruelty. 
The  parties  were  married  on  August  18,  1898. 
They  have  two  children,  daughters,  aged, 
respectively,  16  and  10  years.  Shortly  be- 
fore the  marriage,  plaintiff  purchased  lots 
6,  7,  8,  and  9,  in  block  8,  Fern  addition  to 
Seattle,  for  $450,  Of  which  he  paid  ?300  at 
the  time,  giving  a  mortgage  on  the  property 
for  the  balance  of  $150.  This  mortgage  was 
paid  off  subsequent  to  the  marriage.  These 
four  lots  are  now,  however,  cov«ed  by  a 
mortgage  for  $500.  There  Is  a  small  five  or 
six  room  bouse,  some  fruit  trees,  a  barn, 
chicken  house,  and  garden  on  these  lots.  In 
1904  the  parties  purchased  two  lota  in  Sumas, 
Whatcom  county.  The  family  lived  upon  tbe 
Seattle  premises  until  August,  1907,  about 
which  time  plaintiff's  mind  became  unsettled. 
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and  he,  without  catwe,  conceived  the  Idea 
tb«t  defeiklant  was  unfaithful.  Plaintiff  Is 
and  has  always  been  a  sober,  industrious, 
laboring  man,  kind  to  tbe  children,  and  there 
ia  no-  spedflc  evidence  of  any  act  of  cruelty 
on  his  part  toward  defendant,  save  that  -of 
entertaining  and  expressing  this  delusion  and 
making  vague  threats  touching  it.  About 
the  middle  of  August,  1007,  while  plaintifl 
was  absent  at  work,  defendant  went  to 
Sumas,  taking  the  two  children  with  her. 
Upon  complaint  of  his  motlier-in-Iaw,  plain- 
tiff was  committed  by  the  superior  court  of 
King  county  to  the  hospital  for  the  insane  at 
StlUacoom,  where  he  remained  until  May, 
1908,  receiving  his  final  discharge  in  1909. 
Defendant,  claiming  to  be  afraid  of  him,  has 
ever  since  refused  to  return  to  his  home  or  to 
live  with  him,  and  has  remained  in  What- 
com county  teaching  school.  Plaintiff  has 
made  no  further  threats  nor  evinced  any  sign 
of  a  recurrence  of  insanity  or  delusions.  He 
has  contributed  as  liberally  as  his  means 
would  permit  to  the  support  and  education  of 
the  children.  The  trial  court 'found  that 
each  of  the  parties  had  been  guilty  of  acts  of 
cruelty  toward  the  other,  and  awarded  to 
each  a  decree  of  divorce.  The  custody  and 
control  of  the  diUdren  was  awarded  to  de- 
fendant, subject  to  the  right  of  plaintiff  to 
visit  them  at  all  reasonable  times.  Defend- 
ant was  awarded  the  Sumas  lots,  and  also 
lots  6  and  7  of  the  Seattle  property,  subject 
to  the  payment  of  one-half  of  the  mortgage 
on  the  four  Seattle  lots.  Plaintiff  was  award- 
ed tbe  other  two  Seattle  lots  (upon  which  It 
seems  to  be  conceded  are  located  the  house 
and  most  of  the  Improvements)  subject  to 
the  payment  of  one-half  of  the  mortgage 
debt.  It  was  further  ordered  that  plaintiff 
pay  to  defendant  $20  a  month  toward  the  sup- 
port of  the  children.     Plaintiff  appeals.    ^ 

[1]  It  is  first  contended  that  the  court  er- 
red in  granting  respondent  a  decree  of  di- 
vorce, and  that  appellant  alone  was  entitled 
to  such  decree.  In  this  we  are  inclined  to 
agree  with  appellant.  There  was  little  evl- 
.dence  of  actual  cruelty  on  either  side.  Be- 
spondent,  however,  did  desert  appellant,  and, 
while  she  may  have  been  justified  In  doing  so 
through  fear  of  him  while  his  mind  was 
temporarily  unsettled,  several  years  have 
Intervened  since  that  time,  during  which  she 
has  steadily  refused  to  return  to  him,  though 
he  has  been  and  Is  entirely  sane,  has  made 
no  threats  of  any  kind,  and  nas  evinced  a 
kindly  feeling  for  her  and  a  deep  affection 
for  the  children.  His  charge  of  desertion 
was  amply  -sustained.  But  It  would  be  idle 
to  modify  the  decree  so  as  to  give  the  divorce 
to  appeUant  alone.  Such  a  decree  would 
rele..8e  both  parties  a^  effectually  as  does 
the  divorce  given  to  both.  Schlrmer  v. 
Schlrmer,  84  Wash.  1,  145  Pac.  981;  HlUe- 
ware  v.  Hllleware,  92  Wash.  99,  158  Pac.  999. 

[2]  Appellant's  main  contention  is  that  the 


division  of  the  property  was  unjust.  Ke- 
spondent  was  awarded  the  custody  of  the 
children.  It  is  not  claimed  that  she  Is  not  a 
fit  person  to  have  their  care  and  controL 
Her  character  Is  In  no  manner  assailed. 
Having  this  care,  she  is  certainly  entitled  to 
a  share  of  the  property.  The  record  Is  silent 
as  to  the  present  value  of  any  of  the  lots. 
If  the  division  made  by  the  court  Is  unjust, 
we  have  no  means  of  knowing  It,  nor  are 
we  possessed  of  any  fbcts  upon  which  to  base 
a  different  division. 

[3]  Some  complaint  Is4iade  of  the  provi- 
sion allowing  respondent  $20  a  month  to- 
ward the  support  of  the  children.  There  Is 
no  claim  that  this  is  more  than  appellant 
can  afford  to  pay.  In  fact,  there  Is  evidence 
tending  to  show  that  during  much  of  the 
time  since  his  release  from  the  asylum  he 
has  been  volimtarlly  contributing  at  least 
that  amount 

The  decree  is  affirmed. 

CHADWICK,  MAIN,  and  WEBSTER,  JJ., 
concur. 


In  re  MASON'S  ESTATE. 

MASON   V.   MASON.      (No.   13461.) 

(Supreme  Court  of  Washington.     April  12, 
1917.) 

1.  Tbubts  «=>17,  18(3)— Expbbss— Obai,  Pbok- 

ISE  TO  Convey. 
An  oral  promise  to  convey  realty  to  a  broth- 
er, on  payment  of  purchase  price,  did  not  create 
an   enforceable  express   trust,  since  the  agree- 
ment was  not  In  writing. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  8  1&] 

2.  TausTS  «=363%— RES17I.TINO  Obal  Pboh- 
iSE  TO  Convey. 

An  oral  promise  to  convey  realty  to  a  broth- 
er, on  payment  of  purchase  price,  did  not  create 
a  resulting  trust,  since  there  was  no  payment 
or  part  payment  of  purchase  price,  nor  other 
equitable  circumstances. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  8§  91,  92,  98,  99,  100.] 

3.  Frauds.  Statute  of  $s»50(1)— Obal  Pbom- 
isB  TO  Convey— VALiDrrT. 

An  oral  promise  to  convey  realty  to  a  broth- 
er, wi  payment  of  purchase  price,  held  to  create 
no  interest  enforceable  either  in  law  or  in  equity. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {{  83,  84,  87,  89.] 

4.  Husband  and  Wife  <8=s>254— CoiocuNrrr 
Pbopbbtt— BKAlTr. 

Where  grantor  orally  promised  to  convey 
land  to  a  brother  upon  payment  of  purchase 
price,  which  was  not  paid  until  after  brother's 
marriage,  although  the  brother  did  some  work 
on  the  land  before  marriage,  and  to  which  pay- 
ments the  wife  contributed,  upon  execution  of 
deed,   the  land  became  community  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §f  897-899.] 

5.  Husband  and  Wife  €=»274(1)  —  Commu- 
nity PboPEBTY— I/XABtUTT  OF  HEIBS— FAM- 
ILY Expenses. 

Where  a  son  on  mother's  death  took  a  half 
interest  in  community  property,  subgect  ito 
community    debts    then    existing,    his    interest 
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cannot  be  charged  with  family  expense!  in- 
curred by  father,  the  surriving  member  of  the 
community,  subsequent  to  mother's  death,  even 
to  the  extent  that  such  expenses  were  increased 
by  the  son's  membership  In  the  &mily,  since 
the  burden  of  supporting  him  was  voluntarily 
assumed  by  the  father. 

W;Bd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  {§  102e,  1029,  1030.] 

6.  Husband  and  Wife  €=»274(1)  —  CoitMx;- 

NITY    PbOPERTY— tdABILITT   OF    HeIKS  —  llf- 
PBOVEMENTB — STATUTE. 

Where  a  son  on  mother's  death  took  a  half 
interest  in  community  property,  subject  to  com- 
munity debts  then  existing,  his  interest  cannot 
be  charged  with  improvements  placed  upon  his 
property  no  such  liability  existing  at  common 
law,  and  Rem.  Code  1915,  {  797,  providing 
that,  in  action  to  recover  realty  upon  which 
improvements  have  been  made  by  defendant 
"holding  in  good  faith  under  color  or  claim  of 
title  adversely  to  the  claim  of  plaintiff,"  the 
value  thereof  must  be  allowed  as  a  counterclaim, 
not  applying. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {§  1026,  1029,  1030.] 

7.  Husband  and  Wife  «=>274(3)  —  Connru- 
NiTT  Pbopebtt— Liability  of  Hbibs— Mon- 
ey Advanced  to  Pay  Debts. 

Where  a  son  on  mother's  death  took  a  half 
interest  in  community  property,  subject  to  com- 
munity debts  then  existing,  his  interest  is 
chargeable  with  money  advanced  to  liquidate 
debts  owin;;  at  mother's  death,  if  daun  is  made 
within  penod  of  statute  of  limitations  (Rem. 
Code  1915,  i  1368)  providing  that  real  estate 
of  a  decedent  shall  not  be  liable  for  debts  un- 
less administration  be  granted  within  six  years 
from  date. of  death. 

[£d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $  1028.] 

8.  Executobs  and  AdmiNistbatobs  $=>437(2) 
-Allowance  of  Claims— Statute  of  Lim- 

ITATlONa. 

Rem.  Coder  1915,  |  1368,  providing  that  real 
estate  of  a  decedent  shall  not  be  liable  for  debts 
unless  letters  testamentary  or  of  administration 
be  granted  within  six  years  from  date  of  death, 
is  a  statute  of  limitations. 

[Bid.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §|  1737-1743.] 

Department  2.  Appeal  from  Superior 
Court,  Clarke  County ;  R.  H.  Back,  Judge. 

Petition  by  Lillian  B.  Mason,  administra- 
trix, to  sell  real  estate  belonging  to  estate  of 
Charles  £>.  Mason,  deceased,  contested  by  Ray- 
mond Mason.  Order  granting  petition,  and 
contestant  appeals.  Order  reversed,  with  In- 
structions. 

Miller  &  Wilkinson,  of  Vancouver,  for  ap- 
pellant 6.  M.  Davison  and  Henry  Crass, 
both  of  Vancouver,  for  respondent. 

FULLERTON,  J,  On  AprU  1, 1914,  Charles 
E.  Mason  died  Intestate,  being  thai  seised 
of  80  acres  of  land  situated  In  Clarke  ooun- 
ty.  The  respondent,  his  then  wife,  was  after- 
wards appointed  administratrix  of  his  es- 
tate. In  the  course  of  the  administration  it 
was  thought  necessary  to  sell  all,  or  some 
portion,  of  the  real  estate  mentioned,  and  to 
that  end  the  adminlBtratrtx  filed  the  usual 
petition  applicable  in  such  cases  for  such  a 
sale.  In  the  petition  she  did  not  set  forth 
the  nature  of  the  title  by  which  Mason  held 


the  property  at  the  time  of  his  death,  bat 
evidently  proceeded  on  the  assumption  that 
it  was  either  Mason's  separate  property  or 
property  of  the  community  composed  of  ha:- 
self  and  Mason.  In  answer  to  the  notice  to 
show  cause  the  appellant,  Raymond  Mason, 
appeared  and  filed  wrlttoi  objections  to  tbe 
proposed  sale.  He  set  forth  In  effect  that 
Mason  had  been  married  prior  to  his  mar- 
riage with  the  respondent;  that  he  was  the 
sole  issue  of  such  marriage;  that  the  land  in 
question  was  acquired  during  the  covertare 
of  Mason  and  his  mother,  and  was  their  com- 
munity property ;  that  his  mother  died  while 
the  coverture  existed,  and  that  he,  as  her 
sole  heir,  became  vested  on  ber  death  with 
an  undivided  one-half  Interest  In  the  proper- 
ty. He  further  averred  that.  If  the  land  or 
any  part  thereof  should  be  sold,  he  would 
lose  bis  interest  in  the  same,  and  prayed  th^t 
the  sale  be  postponed  until  his  rights  In  the 
property  could  be  determined. 

In  reply  to  the  objections  the  respcmdoit, 
after  certain  admissions  and  -denials,  set  up 
three  affirmative  defenses.  In  the  first  she 
averred  that  the  property  in  question  was 
acquired  by  Mason  prior  to  bis  marriage 
with  the  appellant's  mother,  and  was  at  all 
times  his  separate  property.  For  a  second 
defense  she  set  up  that  the  oommunit? 
composed  of  Mason  and  the  appellant's  moth- 
er was  at  the  time  of  the  mother's  death  in- 
debted in  the  sum  of  approximately  $1,000, 
and  that  of  the  indebtedness  existing  at  the 
time  of  her  death  some  $180  was  for  obliga- 
tions incurred  in  liquidating  such  indebted- 
ness, and  that  the  remainder  was  largely  in- 
curred In  purchasing  provisions,  sunilies,  and 
household  necessities  which  went  to  the  sup- 
port of  the  family  of  which  the  appellant 
was  a  member.  For  a  third  defense  she  set 
forth  that  her  mother  had  during  the  time 
of  the  respondent's  marriage  with  Mason 
loaned  and  advanced  to  the  use  of  the  com- 
munity composed  of  herself  and  Maswi  sums 
of  money  aggregating  $700,  which  had  never 
been  returned  to  the  mother,  and  that  the 
mother  bad  assigned  all  of  her  right  to  the. 
indebtedness  represented  thereby  to  the  re- 
spondent She  further  averred  that  the  prin- 
cipal part  of  the  improvements  now  on  the 
premises  had  been  put  thereon  subsequent  to 
her  marriage  with  Mason ;  that  at  the  time 
of  such  marriage  only  about  10  acres  of  the 
land  had  been  cleared  and  made  tillable, 
while  at  the  time  of  his  death  the  cleared 
area  liad  been  increased  to  30  acres,  of  which 
4  acres  had  been  planted  to  fruit  trees  and 
was  then  a  producing  orchard  {  'that  at  the 
time  of  her  marriage  the  land  was  worth  not 
to  exceed  $2,000.  Elsewhere  It  appeared  that 
the  land  was  valued  by  the  appraisers  of 
Mason's  estate  at  $4,000.  The  prayer  of  the 
reply  was  that  the  court  determine  the  sev- 
eral interests  of  the  parties  to  tbe  estate; 
that  the  respondent  be  given  credit  for  the 
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money  advanced  'hj  ber  motber;  and  tbat 
the  Interest  of  the  appellant,  whatever  the 
court  should  find  it  to  be,  be  charged  with 
its  proportionate  share  of  the  debts  of  the 
estate.  There  was  a  prayer  also  for  general 
equitable  relief. 

The  trial  court  treated  the  proceeding  as 
one  to  try  title  to  the  property,  heard  the 
evidence  of  the  parties,  and  adjudged  from 
the  proofs  that  the  property  was  the  sepa- 
rate property  of  Charles  E.  Mason,  and 
granted  the  petition  to  the  extent  of  permit- 
ting a  sale  of  20  acres  of  tbe  land. 

The  evidence  disclosed  the  following  facts: 
TSie  lan(J  was  formerly  a  part  of  a  lOO-acre 
tract  which  stood  in  the  name  of  one  Charles 
E.  Whitney.    On  December  7,  1878,  Whitney 
entered  into  a  contract  with  Levi  A.  Mason 
by  which  be  agreed  to  sell  to  Mason  the 
entire  tract  for  a  consideration  of  $600,  a 
part  to  be  paid  on  the  execution  of  tbe  con- 
tract, and  tbe  remainder  within  a  named 
period  thereafter.    Mason  paid  the  balance 
on  November  27,  1880,  and  on  that  date  tb- 
c^ved  a  warranty  deed  from  Whitney  con- 
veying tbe  title  to  him.    At  the  time  tbe  con- 
tract was  entered  into  Levi  A.  Mason  orally 
promised  bis  brother  Qiarles  to  deed  to  him 
(Charles)  80  acres  of  tbe  land  on  tbe  payment 
of  one-half  of  the  purchase  price  of  the  en- 
tire tract   At  the  time  of  tbe  promise  Charles 
was  a  single  man,  and  for  a  part  of  the  time 
lived  on  the  common  premises  with  Levi  and 
the  members  of  his  family.    During  this  time 
he  did  a  little  work  in  the  tract  he  was  to 
receive  in  the  way  of  slashing,  and  started 
the  erection  of  a  small  log  cabin  thereon. 
He,  however,  paid  no  part  of  the  purchase 
price  prior  to  his  marriage  with  the  appel- 
lant's mother  in  August,  1881 ;   his  earnings 
prior  to  that  time  going,  as  bis  brother  testi- 
fied, to  the  payment  of  an  obligation  be  bad 
incurred  in  the  state  of  his  former  home  be- 
fore he  came  to  the  territory  of  Washington. 
The  father  and  motber  of  the  appellant  first 
took  up  their  residence  on  the  land  some 
time  in  1882,  the  year  following  their  mar- 
riage.    Between  that  time  and  tbe  time  the 
husband  received  a  deed  to  the  property  on 
November  14,  1887,  they  paid  tbe  purchase 
price  In  small  payments,  both  contributing 
thereto  from  their  joint  and  individual  earn- 
ings, the  final  payment  being  made  some  two 
months  before  the  deed  was  executed.    All 
of  tbe  substantial  improvements  also  were 
placed  on  the  premises  subsequent  to  the 
marriage,  the  principal  part  of  them  subse- 
quent to  the  entry  thereon  In  1882. 

Tbe  trial  court  held  tbat  Levi  A,  Mason 
took  tbe  property  as  trustee  for  Charles  E. 
Mason,  and  that  the  property  was  at  all 
times  thereafter  the  separate  property  of  tbe 
latter;  that  tbe  appellant  bad  no  Interest 
therein  other  than  as  an  beir  of  Charles  E. 
Mason;  tbat  the  whole  of  tbe  property  was 
subject  to  the  debts  of  Charles  E.  Mason  ex- 
isting at  the  time  of  his  death,  and  to  the 


payment  of  the  costs  ^nd  expeiaaes  of  admin- 
istering bis  estate.  An  order  was  entered 
directing  that  the  administratrix  sell  in  the 
manner  prescribed  a  specifically  described 
20  acres  of  the  tract  for  the  purpose  of  pay- 
ing such  debts  and  expenses.  From  this 
order  this  appeal  is  prosecuted. 

[1-S]  It  is  our  opinicm  tbat  tbe  conclusion 
of  the  court  Is  not  justified  by  tbe  facts.  It 
may  be  doubted,  we  think,  whether  the  oral 
promise  of  tbe  brother  Levi  to  convey  tbe 
property  to  Charles  on  tbe  payment  of  the 
purchase  price  created  any  Interest  in  the 
land  in  favor  of  Charles  which  was  enforce- 
able either  In  law  or  equity.  There  was  no 
enforceable  express  trust,  slnte  the  agree- 
ment was  not  In  writing  (Gottstetn  v.  Wist, 
22  Wash.  581,  61  Paa  71S;  Spaulding  v. 
Collins,  61  Wash.  488,  99  fac.  806;  Pllcher  v. 
Lotzgesell,  67  Wash.  471,  107  Pac.  340;  Kin- 
ney V.  McCaU,  67  Wash.  645,  107  Pac.  886), 
and  no  resulting  trust,  since  there  was  no 
payment  or  part  payment  of  tbe  purdiase 
price  by  tbe  cestui  que  trust,  nor  other  equi- 
table drcnmstnnce  bringing  tbe  transaction 
within  tbe  rule.  Nor  was  the  contract  In 
any  sense  a  mortgage;  that  is,  it  was  not 
an  advance  or  loan  of  money  from  Levi  to 
Charles  in  whidi  tbe  title  to  tbe  land  was 
taken  as  security  for  tbe  repayment  of  tbe 
money. 

[4]  Charles  assumed  with  reference  bo  the 
transaction  no  obligation  whatsoever.  His 
part  of  tbe  transaction  was  purely  optional, 
and  If  any  obligation  at  all  arose  on  either 
of  tbe  parties  to  the  transaction,  it  arose 
after  the  completion  of  the  payments  of  tbe 
purchase  price.  But  these  payments  were 
not  made  by  Charles.  They  were  made  by 
the  community  composed  of  Charles  and  his 
then  wife,  and  clearly  the  land  became  on 
the  execution  of  the  deed  tbe  community 
property  of  Charles  and  bis  then  vrlfe. 

The  case  of  Borrow  v.  Borrow,  34  Wash. 
684,  76  Pac.  805,  principally  relied  upon  by 
the  respondent,  is  not  contrary  to  this  prin- 
ciple. That  was  a  case  of  a  loan  of  money 
with  tbe  title  taken  in  tbe  name  of  the  per- 
sop  making  the  loan  as  security  for  Its  re- 
payment; the  lender,  as  we  held,  occupying 
the  dual  position  of  mortgagee  and  trustee 
of  a  resulting  trust  Moreover,  It  was  a  con- 
troversy between  tbe  lender  and  th^  borrow- 
ers, not  a  controversy  between  the  legal  rep- 
resentatives of  the  borrowers  as  to  the  nar 
ture  of  the  title  taken  by  them.  We  cannot 
think  it  In  any  way  bears  upon  a  controversy 
like  the  one  before  us. 

Our  conclusion  is  tbat  the  property  In  con- 
troversy was  tbe  community  property  of 
Charles  E.  Mason  and  tbe  mother  of  tbe 
appellant,  and  tbat  the  appellant  on  the 
death  of  bis  mother  became  entitled  to  an 
undivided  half  interest  in  the  property  sub- 
ject to  the  community  debts  then  existing. 

[5]  The  foregoing  conclusion  renders  It 
necessary  to  notice  tbe  other  questions  pre^ 
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sented.  The  interests  of  the  appellant  can- 
not be  charged  with  the  expenses  Incfarred 
In  the  support  of  the  family  of  the  surviving 
member  of  the  community  incurred  subse- 
quent to  the  dissolution  of  the  community, 
even  to  the  extent  that  such  expenses  were 
increased  by  the  appellant's  membership  in 
the  family.  The  burden  of  supporting  him 
was  voluntarily  assumed  by  the  surviving 
member,  and  his  representatives  cannot  now 
/Charge  back  this  cost  thereby  Incurred  to  the 
appellant's  property.     . 

[6]  Nor  is  the  appellant  liable  for  the  im- 
provements that  have  been  placed  upon  his 
property.  The  Uabillty  where  it  exists  at 
all  is  purely 'one  of  statutory  creation;  no 
such  liability  existing  nnder  the  common  law. 
Our  statute  (Rem.  Code,  f  797)  is  not  suffi- 
ciently broad  to  create  It  in  tiiia  character 
of  case.  Under  our  statute  the  Improvements 
must  have  been  made  by  one  "holding  in  good 
faith  under  color  or  claim  of  title  adversely 
to  the  claim  of  the  owner.  These  conditions 
do  not  exist  in  the'  case  before  us. 

[7,  8]  As  to  the  Claim  for  the  money  ad- 
vanced by  the  respondent's  mother,  in  so 
far  as  it  was  used  to  liquidate  the  debts 
owing  at  the  time  of  the  appellant's  mother's 
death,  it  could  have  been  properly  charged 
against  his  estate  had  the  claim  been  made 
within  the  period  of  the  statute  of  limita- 
tions. But  the  mother's  death  occurred  in 
lS93,'more  than  20  years  prior  to  the  asser- 
tion of  the  claim.  The  statute  (Rem.  Code, 
§  1368)  provides  that  no  real  estate  of  a 
deceased  person  shall  be  liable  for  his  debts 
unless  letters  testamentary  or  of  administra- 
tion be  granted  within  6  years  from  the  date 
of  the  death  of  such  decedent  The  statute  is 
a  statute  of  limitations,  and  fixes  a  time 
when  the  real  property  of  wliich  a  person 
dies  seised  cannot  be  charged  with  his  debts. 
It  is  applicable  here,  and  since  the  Umltaticm 
fixed  has  long  since  expired,  the  court  has  no 
power  to  charge  the  appellant's  property  with 
the  obligations  existing  at  the  time  of  the 
death  of  his  mother.  ■ 

The  order  is  reversed,  with  instructions  to 
stay  the  proceedings  untU  such  time  as  the 
property  is  partitioned  between  the  appellant 
and  the  owners  of  the  Interest  with  which 
Charles  E.  Mason  died  seised. 

MOUNT,  HOLCOMB,  and  PARKER,  JJ., 
concur. 


BOGDAN  V.  PAPPAS  et  aL    (No.  13587.) 

(Supreme  Court  of  Washington.    April  12, 
1917.) 

1.  Appeai.  and  Erbob  €=>773(8)  —  BaiEra  — 
Time  fob  Fixing. 
Where  the  appeUaats'  opening  brief  was 
served  July  6th  and  was  filed  in  the  Supreme 
Court  the  next  day,  and  respondent's  brief  was 
served  on  August  4th  and  filed  In  the  Supreme 
Court  on  August  10th,   and  appellants'   reply 


brief  was  served  on  August  28th  and  filed  in  the 
Supreme  Court  on  August  31st,  a  motion  made 
on  the  hearing  of  the  appeal  on  November  15th 
to  dismiss  the  appeal  because  appellants'  briefs 
were  not  served  within  the  time  required  by  law, 
should  not  be  granted. 

PEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3104,  8108.] 

2.  PBINCtPAI,  AND   SURKTT  lS=>66(l)— LlABIU- 

TT  OF  StTKETT. 

Where  a  surety  bond  covered  the  operation 
of  an  automobile  within  the  limits  of  a  my,  the 
surety  was  not  liable  for  an  accident  occurring 
upon  a  county  highway  not  within  the  corporate 
limits  of  such  city. 

.  [Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ig  108,  109,  112.^ 

3.  HioHWATB  «=>176— Law  or  Road— Viola- 
tion—Nequgenoe  Peb  Se. 

Laws  1914,  p.  394,  |  26,  providing  that  any 
person  operating  a  motor  or  other  vehicle  shall, 
at  the  intersection  of  public  highways,  keep  to 
the  right  of  the  intersections  of  the  centers  of 
such  highways  when  turning  to  the  right,  does 
not  apply  to  a  case  where  an  automobile  passen- 
ger received  an  injury  from  the  driver's  negli- 
gence in  driving  over  an  embankment,  being  in- 
tended to  protect  travelers  and  vehicles  upon  the 
highway,  to  avoid  collisions,  and  failure  to  obey 
such  statute  is  not  negligence  per  se,  unless  the 
complaining  party  is  one  for  whose  benefit  the 
statute  or  ordinance  was  enacted. 

[Ed.  Note. — For  other  cases^  see  Highways, 
Cent  Dig.  {  465.]  . 

Department  1.  Appeal  from  Superior 
Court,  King  County;    A.  W.  Frater,  Judg& 

Action  by  Joseph  A.  Bogdan  against 
George  Pappas  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL  Reversed 
and  remanded  for  new  trial. 

Geo.  McB^y  and  Henry  S.  Noon,  both  of 
Seattle,  for  appellants.  Longf^ow  &  iMtz- 
Patrick,  of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  Oils  action  wa» 
to  recover  damages  for  Injuries  sustained 
by  the  plaintiff,  due  to  the  negligence  of  the 
defendant  George  Pappas  in  the  operation 
of  an  automobile.  Recovery  is  also  sought 
against  the  defendant  Padflc  Coast  Casual- 
ty Company  upon  the  bond  upon  which  that 
company  was  surety  and  Pappas  was  prin- 
cipal. From  a  verdict  and  Judgments  in  fa- 
vor of  the  plaintiff  the  defeudants  appeal. 

The  facts  sufficient  to  an  understanding  of 
the  questions  which  are  controlling  upon  this 
appeal  are  these:  On  the  19th  day  of  July, 
1915,  Pappas  undertook  for  hire  to  convey 
the  respondent  by  automobile  from  the  city 
of  Seattle  to  the  city  of  Everett  At  one 
point  upon  the  county  highway  between  the- 
two  dtles  the  road  makes  a  right-angle  turn. 
When  about  300  feet  from  this  bend  in  the 
road  Pappas  undertook  to  pass  another  au- 
tomobile going  in  the  same  direction,  and 
for  this  purpose  turned  to  the  left  When 
he  reached  the  bend  in  the  road  he  failed  to 
make  the  turn,  and  the  automobile  went  over 
the  bank,  and  the  respondent  sustained  the 
injuries  for  which  he  seeks  recovery.     The 
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boad  upon  wMcb  tbe  Fadfic  Casualty  Com- 
pany was  surety  covered  the  operation  of 
the  automobile  by  Pappas  in  Everett,  wblcb 
is  a  city  of  tbe  first  class. 

[1]  The  respondent  opens  bis  brief  witb  a 
motion  to  4^iamiKa  tbe  appeal  because  tbe 
briefs  of  tbe  appellants  were  not  served 
wltbiu  tbe  time  required  by  law.  The  ap- 
pellants' opening  brief  was  served  on  tbe 
6th  day  of  July,  1916,  and  was  filed  in  this 
court  on  tbe  day  following.  Tbe  respond- 
ent's brief  was  served  on  the  4th  day  of  Au- 
gust, 1816,  and  was  filed  in  this  court  on  tbe 
10th  day  of  tbe  same  month.  The  appel- 
lants' reply  brief  was  served  on  August  28, 
1916,  and  was  filed  in  this  court  on  tbe  31st 
day  of  the  same  month.  Tbe  cause  was 
beard  here  on  tbe  l&th  day  of  November, 
1916,  at  which  time  a  motion  to  dismiss  was 
first  presented.  Upon  these  facts  we  think 
the  motion  should  not  be  granted. 

[2]  Upon  the  merits,  as  to  the  Pacific 
Coast  Casualty  Company  there  la  no  liabil- 
ity, because  the  accident  did  not  occur  in 
tbe  dty  where  the  operation  of  tbe  automo- 
Mle  was  covered  t^  tbe  bond.  This  ques- 
tion Is  fully  discussed  in  tbe  recent  case  of 
Bartlett  v.  Lanphier  &  Pacific  Coast  Casual- 
ty Co.,  162  Pac.  682.  Upon  the  authority  of 
that  case  there  is  no  liability  upon  the  b<md 
In  the  present  case,  because  the  accident  hap- 
pened upon  a  county  highway,  and  not  with- 
in the  corporate  Umlts  of  tbe  dty  of  Everett. 

[S]  Tbe  next  question  is  whether  tbe  court 
erred  In  submitting  the  cause  to  the  Jury. 
In  this  connection  complaint  is  made  of  an 
instruction  to  tbe  eflFect  that,  if  Pappas  was 
propelling  his  automobile  at  tbe  time  of  the 
accident  along  tbe  highway  towards  a  bend 
or  Intersection  of  such  highway,  and  was 
turning  to  the  right,  and  failed  to  keep  to 
the  right  of  the  intersection  of  tbe  highway, 
then  the  appellant  PapiKis  was  violating  the 
law  of  tbe  state,  and,  if  such  violation  was 
the  proximate  cause  of  the  accident,  the  re- 
spondent was  entitled  to  recover  unless  be 
was  guilty  of  contributory  negligence.  This 
Instruction  is  based  upon  section  26  of  chap- 
ter 142  of  the  Laws  of  1915.  It  is  there  pro- 
Tided  that  any  person  op^jraUng  a  motor  or 
other  vehicle  shall,  at  the  Intersection  of 
public  highways,  keep  to  the  right  of  the  in- 
tersections of  the  centers  of  such  highways 
when  turning  to  the  right  The  object  of 
tbls  requirement  of  tbe  statute  was  to  pro- 
tect travelers  and  vehicles  upon  the  high- 
way, and  to  avoid  collisions.  The  failure  to 
obey  a  trafllc  statute  or  ordinance  of  this 
kind  Is  not  negligence  per  se,  unless  the 
complaining  party  is  one  for  whose  benefit 
the  statute  or  ordinance  was  enacted.  Seger- 
strom  V.  Lawrence,  64  Wash.  245,  116  Pac. 
876;  Bampon  t.  Washington  Water  Power 
Co.,  162  Pac.  514.  In  tbe  case  last  cited, 
It  was  said: 

"The  object  of  the  traffic  ordinance  is  to  pro- 
tect pedestrians  and  vehicles,  and  to  avoid  colli- 


sions. *  *  •  We  have  held  that  similar  ordi- 
nances had  no  application  unless  the  one  invok- 
ing the  ordinance  can  say  that  the  ordinance  was 
enacted  for  his  benefit.,  Wherefore  it  has  been 
frequently  held  that  it  is  not  negligence  per  se 
for  a  person  to  drive  at  an  unlawful  rate  of 
speed,  or  upon  the  wrong  side  of  the  street,  if 
the  nonobservance  of  the  traffic  ordinance  did 
not  result  in  injury  to  the  one  for  whose  benefit 
it  had  been  enacted"  (citing  authorities). 

The  instruction  was  not  applicable  to  the 
facts  in  this  case.  As  to  the  Paoific  Coast 
Casualty  Company,  tbe  Judgment  wiU  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tion to  the  trial  court  to  dismiss  the  action. 
Ad  to  Pappas,  the  Judgment  will  be  reversed, 
and  tbe  cause  remanded  for  a  new  trlaL 

ELLIS,  C.  J.,  and  MOUNT  and  CHAD- 
WICK,  JJ.,  concur. 


SNYDDR  V.  SNYDER.    (No.  13774.) 

(Supreme    Court    of    Washington.     April    13, 
1917.) 

Divorce  4=9131  —  Gbounds  —  Nkgusct  — 

evidenct. 
In  an  action  for  divorce,  evidence  held  suffl- 
dent  to  entitle  wife  to  divorce  on  ground  of 
nonsapport. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f  449.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    M.  L.  Clifford,  Judge. 

Action  for  divorce  by  Dorothy  Snyder 
against  John  Snyder.  Divorce  denied,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Howard  O.  Durk,  of  Seattle,  for  appellant 

CHAD  WICK,  J.  Action  for  divorce  on  the 
grounds  of  nonsupport  and  neglect  Tba 
parties  were  married  at  North  Yakima  In 
August  1914.  Respondent  worked  at  "odd 
Jobs"  for  three  weeks  in  North  Yakima,  and 
then  borrowed  money  with  which  to  take 
himself  and  wife  to  the  home  of  his  parents 
in  Seattle.  One  child  was  bom  as  the  fruit 
of  thdr  union. 

The  record  shows  that  during  the  time  in- 
tervening between  November,  1914,  and  May, 
1915,  re^ondent  had  but  two  months  of 
steady  employment,  and  that  during  that 
time  he  contributed  nothing  to  tbe  support 
of  his  wife.  In  May,  1915,  he  went  to  Port- 
land, Or.,  promising  to  s^id  her  money. 
From  Portland  he  went  to  San  Frandsco, 
and  thence  to  Ft.  Rosecrans,  where  be  Join- 
ed the  United  States  Army  for  a  period  of 
enlistment  expiring  in  1918.  He  was  trans- 
ferred from  Ft.  Rosecrans  to  Ft.  Wordou, 
Wash.,  in  March,  1916.  During  his  absence, 
the  extent  of  bis  contributions  to  the  main- 
tenance of  his  wife  and  baby  seems  to  have 
consisted  of  two  money  orders  of  50  cents 
each.  Appellant  since  her  marriage,  has  had 
to  rely  on  the  charity  and  kindness  of  rela- 
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tlves  for  that  snpport  which  her  husband  has 
denied  her. 

It  la  unnecessary  to  further  detail  "the 
short  and  simple  annals"  of  this  unhappy 
pair.  We  And  the  charge  of  nonsupport  to  be 
unquestionably   sustained. 

"DlTorces  may  be  granted  by  the  superior 
court  on  application  of  the  party  injured,  for 
tbe  foUowiug  causes: 

"6.  •  •  •  or  the  neglect  or  refusal  of  the 
husband  to  make  suitable  provisions  for  his 
family." 

Rem.  Code  i  982. 

Reversed  and  remanded,  with  directions  to 
grant  the  prayer  of  appellant's  complaint. 

ELLIS,  a  J.,  and  MAIN  and  WEBSTER, 
JJ.,  concur. 


GODPRET  et  aL  v.  CAMP  et  al.    (No.  13433.) 

(Supreme  Court  of  Washington.    April  16, 
1917.) 

1.  Affeai.  and  Ebbob  C=>1199— Pboceedinos 
IN  Lower  Coubt— Jubisdiction  aftxb  Rk- 

KAND. 

The  superior  court  has  no  jurisdiction,  after 
a  judgment  has  been  affirmed,  to  vacate  it  for 
fraud,  where  permission  has  not  first  been  ob- 
tained from  the  Supreme  Court. 

[EM.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $f  4674-1676.] 

2.  Appbai.  and  Bbbob  «s»1199  —  Ebtabush- 
mknt  of  whi  —  concl17sivene8s  —  aotion 
TO  Vacate  Judqubnt. 

Where  a  will  was  contested  as  a  forgery, 
but  its  validity  established  and  affirmed  upon 
appeal,  contestants  cannot  maintain  an  action 
to  vacate  such  judgment  on  ground  that  addi- 
tional evidence  relative  to  the  alleged  forgery 
was  discovered  after  the  case  was  remanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  li  4674-4676.] 

Chadwlck,  J.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  E.  H.  Sullivan,  Judge. 

Suit  by  George  H.  Godfrey  and  others 
against  Nellie  Camp  and  others.  From  an 
order  sustaining  a  demurrer  to  tbe  complaint, 
and  dismissing  the  action,  plaintiffs  appeal. 
Afflimed. 

Scott  &  Campbell,  of  Spokane,  for  appel- 
lants. Ira  Honefenger  and  Hamblen  &  Gil- 
bert, all  of  Spokane,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
set  aside  a  judgment  la  the  matter  of  the 
estate  of  Sarah  J.  Brown,  deceased.  The 
trial  court  sustained  a  demurrer  to  the  com- 
plaint, and  dismissed  the  action.  The  plain- 
tiffs have  appealed  from  that  order. 

It  appears  upon  the  face  of  the  complaint 
that  these  plaintiff^  Instituted  on  action  to 
set  aside  the  purported  will  of  Sarah  J. 
Brown,  deceased.  That  action  was  tried  In 
the  superior  court  on  June  19,  1012,  and  a 
Judgment  was  entered  declaring  the  will  val- 
id. That  judgment  was  afterwards  affirmed 
upon  appeal  to  this  court  In  re  Brown's 
Estate,  83  Wash.  528,  145  Pac.  591.     After 


the  judgment  was  affirmed  the  plaintiffs  peti- 
tioned this  court  for  a  rehearing.  That  pe- 
tition was  denied  in  Aprn,  1915.  Thereafter 
in  June,  1915,  these  plaintiffs  filed  a  petition 
in  this  court  asking  permission  to  attack  the 
judgment  upon  the  facts  set  oat  In  this  com- 
plaint The  petition  was  denied.  After- 
wards a  petition  for  a  rehearing  thereon  was 
also  denied.  Thereafter  this  action  was 
brought  In  tbe  court  below  alleging  the  fore- 
going facts,  and  also  that  the  purported  will 
which  had  been  adjudicated  to  be  valid  was 
Invalid  because  it  was  a  forgeqL  and  that 
since  the  original  trial  addltioiwl  evidence 
had  been  discovered  which  wonld  show  the 
will  to  be  a  forgery ;  that  It  was  afterwards 
discovered  that  the  witnesses  who  testified 
in  favor  of  the  will  had  perjured  themselves 
upon  the  trial;  that  these  facts  were  onr 
known  to  the  plaintiffs  at  the  time  of  tbe 
original  trial,  and  could  not  have  been  dis- 
covered with  reasonable  diligence.  This,  in 
short  Is  the  substance  of  the  complaint. 

Upon  the  hearing  of  the  demurrer  the  trial 
court  was  of  tbe  opinion  that  there  was  no 
jurisdiction  in  the  superior  court  to  reopen 
tbe  case  and  retry  it ;  and  also  that  tbe  com- 
plaint did  not  state  focts  sufficient  to  consti- 
tute a  cause  of  action.  We  think  the  trial 
court  was  right  upon  both  grounds. 

[1]  This  court  in  a  number  of  cases  has 
held  that  after  a  judgment  has  been  affirmed 
upon  api>eal,  tbe  superior  court  has  no  juris- 
diction of  an  action  to  vacate  it  for  fraud, 
where  permission  to  do  so  has  not  been 
granted  by  this  court  Kath  v.  Brown,  63 
Wash.  480,  102  Pac.  424,  132  Am.  St  Rep. 
1084 ;  Kath  v.  Brown,  69  Wash.  906,  124  Pac. 
900;  Cochrane  v.  Van  de  Vanter,  13  Wash. 
323,  43  Pac.  42;  Pacific  Drug  Co.  v.  Hamil- 
ton, 76  Wash.  524.  136  Pac.  1144;  ^tate  ex 
rel.  Prentice  v.  Superior  Court  86  Wasb.  90, 
149  Pac.  321.  In  Kath  v.  Brown,  63  Wash. 
480,  102  Pac.  424.  132  Am.  St  Rep.  1084,  su- 
pra, we  said,  In  a  case  very  mu<di  like  tttls: 

"The  trial  judge  had  no  jurisdiction  to  enter- 
tain the  petition  now  before  uS.  When  the 
judgment  of  this  court  affirming  the  judgment 
of  the  judge  pro  tempore  was  remitted  to  the 
lower  court  it  became  in  legal  effect  conclu- 
sive upon  all  the  parties  to  the  action  in  that 
court,  unless  recalled  or  attacked  by  permission 
first  obtained  upon  proper  showing  here.  Ttus 
was  not  done." 

In  Pacific  Drug  Co.  v.  Hamilton,  76  Wasb. 
524,  136  Pac.  1144,  supra,  we  held  that  the 
lower  court  was  without  jurisdiction  to 
amend  a  judgment  which  bad  been  affirmed 
by  this  court  In  State  ex  rel.  Prentice  t. 
Superior  Court,  supra,  after  referring  to  a 
number  of  cases  from  this  court,  we  said: 

"An  examination  of  these  cases  discloses  tbe 
fact  that  in  every  one  of  them,  there  was  ei- 
ther an  express  affirmance  of  the  judgment  by 
this  court  or  an  express  entry  of  judgment  on 
the  merits  by  this  court  They  sustain  the  doc- 
trine that  in  such  cases,  no  interference  with 
such  judgments  by  any  proceeding  in  the  same 
cause  in  the  lower  court  will  be  tolerated,  except 
by  direction  or  leave  of  this  court" 
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It  Is  plain  therefore  that  the  lower  court 
had  no  jurisdiction  to  vacate,  modify,  or  set 
aside  the  decree  ordered  entered  by  this 
court,  except  by  permission  of  tliis  court, 
wltlch  was  not  had. 

[2]  Tliis  is  dedsiye  of  the  case,  but,  in 
view  of  the  fact  that  no  opinion  was  written 
when  the  application  for  permission  to  re- 
open the  case  was  denl^,  we  deem  it  prefer 
to  consider  briefly  the  suflSciency  of  the  com- 
plaint. It  appears  therefrom  that  the  will  of 
Sarah  J.  Brown,  deceased,  was  attacked  by 
these  plaintiffs  upon  the  ground  1;hat  the  will 
was  forged  and  supported  by  perjured  testi- 
mony. After  a  trial  of  that  question  the  su- 
perior court  found  that  the  will  was  valid, 
and  entered  a  Judgment  to  that  effect  The 
appellants  now  dalm  that  since  that  trial 
they  have  discovered  other  evidence  to  the 
effect  that  the  wlU  was  a  forgery ;  that  the 
witnesses  who  testified  In  that  case  testified 
falsely ;  and  that  these  facts  weie  discovered 
with  due  diligence  after  the  trial. 

In  the  case  of  Robertson  v.  Freebury,  87 
Wash.  558,  152  Pac.  6,  L.  R.  A.  1916B,  883, 
this  court  had  occasion  to  consider  the  ques- 
tions presented  here,  and  we  said: 

"  •  •  •  Assuming  that  the  court's  Judg- 
ment was  based  upon  perjured  testimony,  that 
fact  was  unavailing,  for  the  reason  that  judg- 
ments or  decrees  of  a  court  of  justice  cannot  be 
set  aside  on  a  collateral  attack  as  being  fraud- 
ulently obtained  upon  the  sole  ground  that  they 
were  obtained  on  perjured  evidence,  without 
some  other  extrinsic  oc  collateral  fact  entering 
into  and  constituting  fraud  in  the  transaction. 

And  further  on  in  the  same  opinion,  defin- 
ing what  were  "extrinsic  or  collateral  facts," 
we  quoted  from  Pico  v.  Cohn,  91  CaL  129, 
25  Pac.  970,  27  Paa  537,  13  I*  K.  A.  336,  25 
Am.  St  Rep.  159,  as  follows: 

"Whatj  then,  is  an  extrinsic  or  collateral 
fraud,  within  the  meaning  of  this  rule?  Among 
the  instances  given  in  the  books  are  such  as 
these:  Keeping  the  unsuccessful  party  away 
from  the  court  by  a  false  promise  of  a  compro- 
mise, or  purposely  keeping  him  in  ignorance  of 
the  suit;  or  where  an  attorney  fraudulently  pre- 
tends to  represent  a  party,  and  connives  at  his 
defeat  or,  being  regularly  employed,  corruptly 
sells  out  his  client's  interest.  United  States  v. 
Throckmorton,  98  TJ.  S.  65,  66  [25  L.  Ed.  93], 
and  authorities  cited.  In  all  such  instances  the 
unsuccessful  party  is  really  prevented,  by  the 
fraudulent  contrivance  of  his  adversary,  from 
having  a  trial;  but  when  he  has  a  trial,  he 
must  be  prepared  to  meet  and  expose  perjury 
then  and  there.  He  knows  that  a  false  claim  or 
defense  can  be  supported  in  no  other  way;  that 
the  very  object  of  the  trial  is,  if  possible,  to  as- 
certain the  truth  from  the  conflict  of  the  evi- 
dence, and  that,  necessarily,  the  truth  or  falsi- 
ty of  the  testimony  must  be  determined  in  de- 
ciding the  issue.  The  trial  is  his  opportunity 
for  making  the  truth  appear.  If,  unfortunately, 
he  fails,  being  overborne  by  perjured  testimony, 
and  if  he  likewise  fails  to  show  the  injustice  that 
has  been  done  him  on  motion  for  a  new  trial, 
and  the  judgment  is  affirmed  on  appeal,  he  is 
without  remedy." 

No  such  extrinsic  or  collateral  facts  were 
allied.  The  foundation  for  this  rule,  of 
course.  Is,  that  there  must  be  an  end  of  liti- 
gation. And  when  a  case  is  once  tried  In  a 
eonrt  of  competent  Jurisdiction,  It  Is  finally 


tried,  and  the  findings  thor^n  are  condnslVe, 
unless  reversed  on  review  or  upon  appeal. 
That  rule  is  clearly  applicable  In  this  case. 
The  case  was  tried  originally  upcm  the  ques- 
tion of  fraud  procured  by  forgery.  If  the 
will  was  forged,  the  testimony  in  support  of 
It  must  necessarily  have  been  perjured. 
When  these  plaintiffs  sought  to  set  aside  that 
will,  they  entered  the  contest,  assuming  that 
they  were  prepared  to  show  these  facts.  They 
made  that  issue  in  the  case,  tried  It  out,  and 
were  not  successful.  If  they  may  now,  after 
the  case  has  been  afilrmed  upon  appeal, 
again  raise  the  same  issue,  and  retry  it,  and 
again  fall,  then  upon  farther  discovered  tes- 
timony they  may  have  another  trial,  and  so 
on  Indefinitely.  Our  system  of  Jurisprudence 
does  not  permit  any  such  procedure.  The 
only  tenable  theory  Is  that  a  trial  once  had 
Is  conclusive  upon  the  parties  when  no  er- 
rors are  found  and  when  no  fraudulent  con- 
trivance prevents  a  fair  trial.  New  trials,  of 
course,  may  be  granted  as  provided  by  the 
CSode,  and  not  otherwise. 

We  are  therefore  satisfied  that  the  trial 
court  properly  sustained  the  demurrer  upon 
both  grounds. 

The  Judgment  Is  afilrmed. 

MAIN,  and  MORBIS,  JJ.,  concur. 

CHADWICK,  J.  (dissenting).  After  the 
opinion  had  been  filed  and  become  final  In 
Re  Brown's  Estate,  83  Wash.  528,  145  Pac. 
691,  the  contestants  petitioned  this  court  for 
leave  to  reopen  the  case  In  the  court  below, 
and  to  sutonlt  certain  jmsltlve  testimony 
tending  to  show  not  only  that  the  will  was 
a  forgery,  but  actually  fastening  the  crime 
of  forgery  upon  Nellie  Waterhouse,  now  Nel- 
lie Camp,  and  George  McFarlane.  The  court 
denied  the  petition  without  opinion,  although 
the  petitioners  had  brought  themselves  strict- 
ly within  the  rule  of  Kath  v.  Brown,  53  Wash. 
480,  102  Pac  424,  132  Am.  St  Rn>.  1084,  & 
c,  69  Wash.  306,  124  Pac.  900,  and  Post  v. 
Spokane,  28  Wash.  701,  69  Paa  371,  1104. 
The  majority  cites  as  sustaining  authority 
Cochrane  v.  Van  de  Vanter,  13  Wash.  323,  43 
Pac.  42,  Pacific  Drug  Ca  v.  Hamilton,  76 
Wash.  524,  136  Pac.  1144,  and  State  ex  rel. 
Prentice  v.  Superior  Court,  86  Wash.  90,  149 
Pac  321;  but  these  cases  have  no  bearing, 
as  I  shall  show. 

Counsel  asked  a  rehearing.  This  was  re- 
fused— again  without  an  opinion.  Whereup- 
on, no  other  course  being  open,  they  began 
this  suit  In  equity,  setting  up  the  fraud  and 
facts  subsequently  ascertained,  and  praying 
for  a  decree  of  the  court  declaring  the 
fraud  and  forgery.  The  material  allegation 
in  the  complaint  is  as  follows: 

"That  since  the  decision  of  the  Supreme  Gom-t 
sustaining  the  validity  of  the  said  will  and  af- 
firming the  said  judgment  herein  mentioned,  and 
since  the  filing  of  the  remittitur  from  the  Su- 
preme Court  in  the  clerk's  office  of  the  superior 
court  of  Spokane  county,  state  of  Washington, 
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the  21st  day  of  April,  1915,  this  plaintiff  has 
discovered  and  learned  the  following  facts  with 
reference  to  the  preparation  and  execution  of 
the  said  will  and  the  manner  of  such  preparation 
and  execution,  and  alleges  the  facts  to  be  with 
reference  thereto:  Tliat  the  said  will  is  fraudu- 
lent, forged,  and  fabricated,  and  was  not  in  ex- 
istence at  the  date  of  the  death  of  Sarah  J. 
Brown,  to  wit,  January  16,  1911,  and  that  the 
same  did  not  come  into  existence  until  on  or 
about  the  14th  day  of  December,  1911.  That 
during  the  first  part  of  the  month  of  December, 
1911,  the  defendant  Nellie  Camp  herself  pre- 
pared a  draft  of  said  will  upon  a  typewriter. 
That  she  herself  signed  the  signature  of  'Sarah 
J.  Brown'  to  such  typewritten  draft,  which  is 
now  the  instrument  referred  to  as  the  will  of 
Sarah  J.  Brown,  deceased.  That  upon  the 
8th  day  of  December,  1911,  she  first  approached 
two  people,  namely,  Linn  J.  Earhart  and  Mrs. 
Annie  Lane,  residents  of  Spokane,  Wash., 
and  requested  them  and  each  to  become  subscrib- 
ing witnesses  to  the  snid  will.  That  upon  said 
date  they  and  each  refused  to  become  witnesses, 
but  at  the  urgent  request  of  Nellie  Camp  they 
met  her  by  appointment  in  the  parlors  of  the 
Pacific  Hotel  in  Spokane,  Wash.,  at  about  2 
o'clock  p.  m.  on  the  9th  day  of  December,  1911. 
That  there  was  present  at  such  time  the  two 
parties  mentioned,  together  with  Nellie  Camp 
and  George  McFarlane,  and  that  at  that  time 
and  place  and  in  the  presence  of  said  George 
McFarlane,  Linn  J.  Earhart,  and  Mrs.  Annie 
Lane,  the  said  Nellie  Camp  produced  the  instru- 
ment which  has  since  been  admitted  to  probate 
as  the  last  will  and  testament  of  Sarah  J. 
Brown,  deceased,  upon  which  appeared  at  that 
time  the  signature  of  'Sarah  J.  Brown,'  but 
which  did  not  contain  the  signature  of  the  sub- 
scribing witnesses,  to  wit,  George  A.  Griffith 
and  M.  C.  lavender.  That  the  said  Linn  J. 
Karhart  and  Mrs.  Annie  Lane  examined  the  said 
instrument  so  submitted  to  than  by  the  said 
Nellie  Camp  at  that  time  and  became  familiar 
with  said  will,  and  are  now  familiar  with  the 
contents  of  said  instrument.  That  she  at  that 
time  requested  the  said  Linn  J.  Barhart  and 
Mrs.  Annie  Lane  to  become  subscribing  witness- 
es thereto,  and  upon  the  refusal  of  the  said  Mrs. 
Annie  Lane  to  do  so,  she  turned  to  Earhart  and 
offered  him  five  hundred  dollars  ($500.00)  if  he 
would  sign  his  name  as  a  witness  to  the  signa- 
ture 'Sarah  J,  Brown'  as  it  appeared  thereon, 
stating  to  them  at  that  time  that  she  knew 
where  she  could  secure  one  person  who  would 
witness  it,  but  did  not  know  where  she  could  get 
another.  That  at  said  date  and  time,  the  date 
line  of  said  will  contained  the  date  the  14th  day 
of  January,  1910,  and  that  the  said  Nellie  Camp 
stated  to  them  that  she  herself  had  written  said 
date  in  said  will.  That  it  was  as  good  a  date 
as  any.  That  said  Earhart  refused  to  sign  the 
said  will  as  requested,  and  thereupon  he  and 
the  said  Mrs.  Annie  Lane,  together  with  Nellie 
Camp,  proceeded  to  leave  the  said  hotel,  and  aft- 
er reaching  the  street  said  Nellie  Camp  inform- 
ed them  that  she  would  call  at  their  home  at 
about  5  o'clock  that  evening.  They,  however, 
did  not  reach  home  at  5  o'clock  that  evening,  but 
were  proceeding  on  their  way,  and  while  so  do- 
ing met  Nellie  Camp,  who  stated  that  she  had 
called  at  their  home,  but  did  not  find  them  there, 
and  had  left  a  note  there  with  a  name  and  tele- 
phone number  for  them  to  call,  which  note  con- 
tained the  foUowins  notation :  'J.  F.  Dealy,  417 
Hyde  BIk.  A.  1244,  Chas.  Griffith,'  and  she 
again  insisted  that  the^  and  each  sign  the  said 
will  as  subscribing  witnesses,  which,  the  said 
Earhart  and  Lane  positively  refused  to  do;  she 
thereupon  requested  them  to  say  nothing  about 
what  had  occurred  between  them.  That  they 
and  each  told  her  at  that  time  that  they  would 
not  say  anything  about  what  had  occurred  un- 
less compelled  so  to  do.  That  by  reason  there- 
of and  of  the  unpleasant  notoriety  to  which  they 
knew  they  would  be  subjected  if  they  did  teU 


what  had  occurred,  as  aforesaid,  they  refrained 
from  divulging  the  facts  herein  set  forth,  and  re- 
fused to  divulge  the  same  until  on  or  about  the 
date  as  above  set  forth.  That  the  said  note  so 
written  by  the  said  Nellie  Camp  and  left  at  the 
place  of  residence  of  the  said  Linn  J.  Earhart 
and  Mrs.  Annie  Lane  is  attached  to  the  original 
affidavit  of  Mrs.  Annie  Lane,  which  has  been 
filed  in  the  Supreme  Court,  in  the  said  contest 
proceedings,  in  which  the  said  judgment  render- 
ed as  a  part  of  the, petition  of  the  plaintiffs 
herein,  asking  permission  to  attack  the  said 
judgment  in  the  lower  court,  and  that  the  said 
note  is  hereby  referred  to  and  made  a  part  here- 
of, the  same  as  if  fully  set  forth  herein." 

The  error  of  this  court  in  summarily  dis- 
missing the  plea  of  the  contestants  to  re- 
open the  case  is  impliedly  admitted.  It  ia 
said  in  the  opinion,  after  citing  the  cases  to 
which  I  have  referred: 

"This  is  decisive  of  the  case,  but,  in  view  of 
the  fact  that  no  opinion  was  written  when  the 
application  for  permission  to  reopen  the  case 
was  denied,  we  deem  it  proper  to  consider  briefly 
the  sufficiency  of  the  complaint.  It  appears 
therefrom  th'at  tlie  will  of  Sarah  J.  Brown,  de- 
ceased, was  attacked  by  these  plaintiffs  upon  the 
ground  that  the  will  was  forged  and  supported 
by  perjured  testimony.  After  a  trial  of  that 
question  the  superior  court  found  that  the  will 
was  valid,  and  entered  a  judgment  to  that  effect. 
The  appellants  now  claim  that  since  that  trial 
they  have  discovered  other  evidence  to  the  ef- 
fect that  the  will  was  a  forgery ;  that  the  wit- 
nesses who  testified  in  that  case  testified  false- 
ly; and  that  these  facts  were  discovered  with 
due  diligence  after  the  trial." 

'  The  court  then  proceeds,  by  what  seems 
to  me  to  he  an  inconclusive  argument,  to 
sustain  Itself.  The  opinion  does  not  touch 
the  principal  question,  but  Justifies  the  for- 
mer delinquency  of  the  court  by  urgihg  and 
attempting  to  prove  by  authority  that  the 
present  proceeding  is  a  collateral  attack  upon 
the  former  judgment.  That  the  opinion  is 
unsound,  and  that  the  position  of  the  court 
is  indefensible,  seems  to  me  to  be  easily  dem- 
onstrated. Let  us  see  whether  "this  Is  de- 
cisive of  the  case."  "This"  is  the  conclusion 
drawn  from  the  cases  cited,  that  is : 

"It  is  plain  therefore  that  the  lower  court  had 
no  jurisdiction  to  vacate,  modify,  or  set  aside 
the  decree  ordered  entered  by  this  court,  ex- 
cept by  permission  of  this  court,  which  was  not 
had." 

The  legal  effect  of  the  court's  holding — 
if,  indeed,  it  Is  not  so  held  by  the  positive 
words,  "After  a  trial  of  that  question  [for- 
gery] the  superior  court  found  that  the  will 
was  valid,  and  entered  a  judgment  to  that 
effect" — Is  to  make  all  judgments  entered 
by  a  superior  court  and  affirmed  by  this 
court  final,  and  to  assert  the  doctrine  that 
this  court  will  not,  although  its  former  opin- 
ion Is  shown  to  be  wrong  or  so  questionable 
as  to  warrant  further  Inquiry  upon  the  merit 
of  the  case,  grant  permission  to  reopoft  the  - 
case.  If  this  Is  the  test,  then  the  rule  that 
a  litigant  may  so  petition  Is  entirely  over- 
come, for  we  may  safely  assume  that  sndi  pe- 
tition can  rarely.  If  ever,  be  filed  until  after 
a  Judgment  has  been  entered.  Kath  v. 
Brown,  53  Wash.  480,  102  Pae.  424,  132  Am. 
St  Bep.  1084:,  was  an  appeal  tram  an  order 
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overmllng  a  motion  to  vacate  made  In  ttie 
court  below.  We  held  that  Jorisdiction  to 
hear  such  motion  was  not  in  the  lower  court, 
bnt  In  this  court,  and  the  appellant,  not  hav- 
ing made  his  motion  here,  there  was  no  con- 
troversy of  which  we  could  take  cognizance. 
Kath  V.  Brown,  69  Wash.  306,  124  Pac.  900, 
admits  as  well  as  asserts  the  right  to  petition 
this  court,  notwithstanding  a  final  Judgment. 
The  case  went  oS  upon  the  principal  ground  : 
"It  also  appears  that  he  has  neglected  for 
three  years  to  avail  himself  of  the  remedy  point- 
ed out  in  Kath  v.  Brown,  supra,  and  that  in 
the  meantime  a  restraining  order  has  been  is- 
sued against  him,  which  order  has  become  final 
and  binding.  In  short,  if  we  should  grant  the 
application  now  made,  we  would  in  effect  set 
aside  the  restraining  order  without  a  hearing 
thereon.  We  are  of  the  opinion,  therefore,  that, 
even  if  the  plaintilTg  showing,  if  made  in  time, 
would  have  been  sufficient,  he  is  now  barred  by 
laches  and  by  the  restraining  order  above  men- 
tioned which  has  become  final.  The  application 
is  therefore  denied." 

Cochrane  v.  Van  de  Vanter,  supra,  held 
only  that  an  independent  action  in  equity,  to 
restrain  an  execution  upon  a  judgment  after 
an.  appeal  had  been  dismissed,  would  not  lie. 
It  has  no  bearing  upon  the  question  before 
ns.  The  Hamilton  Case  held  simply  that  a 
court  could  not,  by  ex  parte  order,  amend  a 
Indgment  entered  upon  a  remittitur  sent 
down  by  this  court.  In  the  Prentice  Case  the 
court  held: 

"An  examination  of  these  cases  discloses  the 
fact  that,  in  every  one  of  them,  there  was  ei- 
ther an  express  affirmance  of  the  judgment  by 
this  court,  or  an  express  entry  of  judgment  on 
the  merits  by  this  court  They  sustain  the  doc- 
trine that,  in  such  cases,  no  interference- with 
such  judgments  by  any  proceeding  in  the  same 
caase  in  the  lower  court  will  be  tolerated,  ex- 
cept by  direction  or  leave  of  this  court" 

The  cmly  cases  in  oar  reports  bearing  upon 
the  question  at  bar  are  Kath  v.  Brown,  88 
Wash.  480,  102  Pac  424,  132  Am,  St  Rep. 
1084,  and  Post  v.  Spokane,  28  Wash.  701,  69 
Pac.  371,  1104.  Each  of  these  cases  holds  to 
the  right  of  a  defeated  litigant  to  petition 
this  court  to  further  litigate  after  this  court 
has  decided  the  case.  In  the  Post  Case  It  is 
said  (italics  my  own): 

"Upon  satisfactory  showing  being  made  in 
this  court,  leave  has  been  granted  in  some  in- 
stances to  attack  judgmenti  Khich  hava  been 
affirmed  here.  We  are  not,  however,  aware 
of  any  published  decision  which  shows  such 
leave  to  cave  been  granted.  It  is  manifest  that 
this  court  must  reserve  to  itself  the  right  to  de- 
termine each  particular  case  from  the  showing 
made,  and  no  general  rule  can  be  announced 
as  applicable  to  all  cases.  Certainly  no  per- 
mission can  he  granted  to  disturb  the  judg- 
ments affirmed  or  entered  by  this  court  unless 
it  is  made  reasonablv  to  appear,  that  th»  ends 
of  justice  require  it.  But  the  precedent  of  en- 
tertaining and  considering  such  applicati<ms 
has  already  been  establiBhed.  Since  our  pub- 
lished reports  contain  nothing  upon  this  sub- 
ject, as  far  as  we  are  now  informed,  we  have 
thought  it  proper  to  make  these  observations  in 
this  connection,  in  order  that  the  precedent  es- 
tablished may  be  more  generally  understood." 

It  will  thus  be  seen  that  the  test  is  not 
whether  the  court  below  has  passed  upon  the 
same  question  and  has  entered  judgment,  but 


whether  the  subsequent  showing  is  sufficient 
to  Invite  the  interposition  of  this  court  to 
serve  the  ends  of  justice.  In  other  words,  is 
the  showing  sufficient  to  make  it  appear, 
prima  fade,  that  the  judgment  does  not 
serve  the  ends  of  justice?  The  judgment  is 
not  a  bar  to  the  right  to  petition.  It  is  the 
basis  of  the  right  To  cure  the  delinquency 
of  the  court  in  rejecting  the  original  petition 
without  assigning  any  reasons  therefor,  the 
court  now  assumes  to  pass  upon  the  suffi- 
ciency of  the  petition,  and  passes  it  ofC  by 
holding  that  petitioners  have  not  raised  any 
new  issue;  that  the  effect  of  the  petition 
Is  only  to  assert  newly  discovered  evidence- 
that  is,  to  prove  the  perjury  of  the  witnesses. 
This  may  be  granted,  but  our  cases  require 
no  more  than  this.  Their  logic  is  that  if  it 
may  be  shown  by  other  and  more  convinc- 
ing testimony  that  the  judgment  rests  in 
fraud  the  court  has  discretion  to  interfere 
and  grant  the  petition.  We  have  never  held 
that  a  petitioner  in  such  cases  must  raise  n 
new  and  Independent  issue.  All  he  Is  re- 
quired to  do  is  to  show  that  the  judgment 
upon  the  tendered  issue  may  be  a  fraud  upon 
the  court  if  facts  theretofore  undisclosed, 
and  through  no  fault  of  the  party,  are  heard 
by  the  court. 

The  rule  of  the  Post  Case  is  no  more  than 
a  declaration  of  the  old  chancery  rule  which 
allowed  the  filing  of  a  bill  of  review.  It  has 
been  said  that  a  petition  to  file  such  bill  is, 
under  the  better  practice,  granted  as  a  mat- 
ter of  right,  unless  there  are  special  reasons 
to  the  contrary.  Seymour  v.  White  County, 
92  Fed.  115,  34  a  C.  A.  240. 

If  the  petition  is  sufllcient — ^within  the 
rule  that  the  new -matter  has  come  to  the 
knowledge  of  the  i.-etltioner  for  the  first  time 
since  the  period  at  which  he  could  have 
,made  use  of  it  in  the  suit,  and  it  could  not, 
with  reasonable  diligence,  have  been  discov- 
ered sooner,  and  is  of  such  character  that  if 
it  had  been  brought  forward  In  the  suit  It 
probably  would  have  altered  the  Judgment 
or  decree — the  court  will  hear  the  merit  of 
the  petition.  3  Eac.  Plead.  &  Prae.  6S7,  588 ; 
Owens  V.  Adm'rs  of  Wm.  Forbes,  9  Fla.  325 ; 
Flnlayson  v.  Lipscomb,  16  Fla.  751 ;  2  Dan- 
iell,  Chancery  Pleading  and  Practice  (eth 
Am.  Ed.)  p.  1578;  Story,  Equity  Pleadings 
(10th  Ed.)  $  412  et  seq. 

The  rule  which  should  govern  this  case  is 
best  stated  In  Ocean  Ins.  Co.  v.  Fields,  2 
Story  (U.  S.)  59,  75,  78,  by  Judge  Story,  who, 
after  stating  the  rule  of  diligence,  says : 

"Now,  the  very  reason,  upon  which  the  pres- 
ent bill  is  founded,  is,  that  this,  a  perfect  and 
valid  defence  at  law,  was,  by  the  fraudulent 
concealment  of  the  defendant,  and  the  total  ie- 
norance  of  the  plaintifTs  in  the  facts,  incapable 
of  being  set  up  to  the  original  action;  and  the 
recovery  wag  therefore  inequitable  and  iniqui- 
tous. It  would  be  against  all  the  principles  of 
a  court  of  equity  to  allow  one  party  to  prac- 
tice a  fraud  upon  another  innocent  party,  and 
by  another  act  of  fraudulent  concealment  re- 
cover a  judgment  against  him  founded  upon 
I  the  prior  act,  and  then  to  be  permitted  to  as- 
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sert  this  double  iniqaity  as  a  bar  to  all  equi- 
table relief  againBt  the  Judfrment.  Upon  this 
eround  alone  the  objection  would  be  unavail- 
able. •  •  •  Now,  I  agree  that  mere  enmu- 
lative  evidence  to  the  fact  of  fraud,  or  any  other 
leading  fact  not  discovered  since  the  trial,  will 
not  ordinarily  constitute  any  just  ground  for 
the  interference  of  a  court  of  equity  to  grant  re- 
lief, for  the  solid  reason  that  it  is  for  the  pub- 
lic interest  and  policy  to  make  an  end  to  liti^- 
tion,  or,  as  was  pointedly  said  by  a  ^reat  jurist, 
that  suits  may  not  be  immortal,  wiule  men  are 
mortal.  But  I  do  not  know  that  it  has  ever 
been  decided  that  in  an  assignable  case,  where 
the  defense  has  been  imperfectly  made  out  at 
the  trial,  from  the  defect  of  real  and  substan- 
tial proofs,  although  there  were  some  circum- 
stances of  a  doubtful  character,  or  some  pre- 
sumptions of  a  loose  and  indeterminable  bear- 
ing befwe  the  jury,  and  afterwards  newly-dis- 
covered evidence  has  come  out,  full  and  direct 
and  positive  to  the  very  gist  of  the  controversy, 
a  court  of  equity  will  not  interfere  to  grant  re- 
lief and  to  sustain  a  bill  to  bring  forth  and  try 
the  force  and  validity  of  the  new  evidence.  My 
recollection  does  not  furnish  me  with  any  case, 
where  a  doctrine  so  strict  and  so  binding  has 
been  positively  upheld  and  pronounced.  The 
disposition  of  courts  of  equity^  upm  this  bead, 
seems,  as  far  as  I  can  gather  it,  not  to  encour- 
age new  Utigatiom  in.  cases  of  this  sort;  but, 
at  the  same  time,  not  to  assert  their  own  in- 
competency to  grant  relief,  if  a  very  strong  case 
can  be  made  out.  A  foirtiori  all  reasoning  upon 
such  a  point  must  be  powerfully  increased  in 
strength,  when  it  is  applied  to  a  case,  which, 
upon  the  face  of  the  bill,  is  composed  and  con- 
cocted of  the  darkest  ingredients  of  fraud,  if 
not  of  crime.  At  all  events,  it  would  be  an 
extraordinary  course  lor  a  court  of  equity  to 
pronounce  such  a  judgment  in  such  a  case,  upon 
a  demurrer,  rather  than  to  retain  it  for  a  final 
adjudication  upon  a  hearing  of  the  merits, 
where  the  full  pressure  of  the  whole  facts,  and 
the  weight  of  all  the  attendant  circumstances 
kno^rn  at  the  trial  and  discovered  since,  may  be 
fully  brougbt  before  it  While  the  court  would 
not  be  disposed  lightly  to  interfere  with  the 
verdict  of  the  jur7,  upon  the  point  of  fraud,  it 
might  well  deem  itself  at  liberty  to  look  deeper 
into  the  case  upon  new  evidence  wliidi  might 
justly,  if  known  at  the  time,  have  changed  the 
yerdiet  of  the  jury." 

It  will  be  seen,  by  reference  to  the  authori- 
ties, that  the  general  role  Is  that  a  bill  of 
review  will  not  lie  where  the  only  object  to 
be  obtained  is  to  cumulate  testimony,  but  to 
this  rule  there  Is  a  well-defined  and  well-un- 
derstood exception.  It  is  not  always  clear 
in  the  opinions,  and  yet  It  may  be  safely  said 
that  it  enters  as  a  controlling  feature  In  al- 
most every  case  where  the  right  to  attack 
a  judgment,  after  final  Judgment  on  appeal, 
has  been  permitted.  The  exception  to  the 
rule  pertains  where  the  testimony  offered  is 
such  that  if  it  had  been  received  the  court 
would  have  probably  decided  the  other  way. 
It  Is  applied  where  an  independent  or,  as  is 
sometimes  said,  an  extrinsic  or  collateral 
fact  is  made  to  appear  or  where  circum- 
stances are  disclosed  which,  if  they  bad  been 
received,  would  have  made  the  Judgment 
improbable  and  there  has  been  no  lack  of 
diligence  or  vigilance  on  the  part  of  the  pe- 
titioner. 

Lord  Klngsdown,  in  pronouncing  the  opin- 
ion of  the  privy  council  in  Hosldng  t.  Terry, 
8  Jur.  (N.  S.)  976,  Is  said  to  bare  given  tbe 


best  resume  of  tb;  law  on  this  subject  that 
has  been  written: 

"The  party  who  applies  for  permission  to  file 
a  bill  d  review  oa  the  ground  of  having  dis- 
covered new  evidence  must  show  that  the  mat- 
ter so  discovered  has  c<»ne  to  the  knowledge 
of  himself,  or  of  his  agents,  for  the  first  time, 
since  the  period  at  which  he  could  have  made 
use  of  it  in  the  suit,  and  that  it  could  not, 
with  reasonable  diligence,  have  been  discovered 
sooner;  and,  secondly,  that  it  is  of  such  a  char- 
acter that  if  it  had  been  brought  forward  in  the 
suit  it  might  probably  have  altered  the  judg- 
ment." Traphagen  v.  Voorhees,  45  N.  J.  Ea.  41. 
46,  16  AtL  198. 

I  might  quote  from  the  opinion  of  Judges 
and  text-writers  without  number,  but  I  find 
no  happier  expression  in  the  books  than  that 
employed  by  this  court  in  Post  v.  Spokane, 
supra.  All  cases  which  rest  upon  right  rea- 
son are  consistent  with  tbe  ordinance  of 
Lord  Bacon,  who  said: 

"No  bill  of  review  shall  be  admitted  on  any 
new  proof  which  might  have  been  used,  wh«i 
the  decree  was  made.  Nevertheless,  upon  new 
proof  that  has  come  to  light  after  decree  made, 
which  could  not  possibly  have  been  used  at  the 
time  when  decree  passed,  a  bill  of  review  may 
be  grounded."  • 

Surely  appellants  have  brought  themselves 
within  these  rules.  The  error  of  the  court 
lies  In  the  fact  that  It  has  confused  the  rule. 
It  has  assumed  that  the  production  of  other 
vrltnesses  would  only  cumulate  the  testimony 
from  which  perjury  could  be  inferred.  But 
this  is  not  so.  The  test  is  not  whether  wit- 
nesses will  but  add  to  tbe  number  theretofore 
sworn,  and  who  have  already  testified  upon 
certain  material  facts,  but  rather,  does  tbe 
proffered  testimony  tend  to  discredit  the  tes- 
timony by  proof  of  facts  not  disclosed  upon 
the  trial,  and  which  were  within  the  knowl- 
edge of  the  successful  party,  and  which  no 
reasonable  diligence  could  have  uncovered? 
The  understanding  that  fraud  invariably 
hides  In  the  shadows  of  silence  is  never  lost 
sight  of  under  the  true  doctrine. 

While  many  cases  lay  down  the  broad 
statement  that  a  Judgment  will  not  be  re- 
viewed where  no  more  is  shown  than  that 
some  witness  has  perjured  himself,  or  where 
the  Judgment  rests  in  perjury,  we  think  that 
no  case  can  be  found  denying  relief  where 
the  testimony  subsequently  discovered  makes 
It  most  likely  that  the  whole  testimony,  as 
well  as  the  subject-matter  of  tbe  suit,  can 
be  said  to  be  perjured  and  false.  In  tbe 
Standard  Encyclopedia  of  Procedure,  vol.  4, 
p.  442,  it  iB  said : 

"Perjury  and  fraud,  when  alleged  as  ground 
of  review,  must  have  had,  to  be  available,  a 
controlling  interest  in  the  decision  upon  the 
merits." 

In  Taylor  v.  Nashville  &  O.  R.  C!o.,  86  Tenn. 
235,  240,  6  S.  W.  393-395,  Judge  Lurton  said: 

"Tliis  brings  us  to  the  question  as  to  whether 
ignorance  of  the  existence  of  a  defense,  and  the 
absence  of  all  drcumstonces  of  suspicicm,  will 
not,  as  against  a  plaintiff  guilty  of  conscious 
mala  fides  in  the  obtention  of  any  judgment,  ex- 
cuse any  effort  to  present  a  defense  of  which 
the  defendant  is  totally  unaware,  by  reason  of 
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the    ortfalness   with    wUch   the   fraud   of   the 
plaintiff  was  concocted  and  concerted." 

After  a  veiy  able  discussion,  that  learned 
Jndge  draws  the  following  conclusion: 

"We  are  fuUy.  attentive  to  the  necessity  of 
maintaining  the  conclusiveness  of  a  litigatioa 
terminated  by  a  judgment  at  law,  and  of  the 
wisdom  of  the  rule  which  casts  the  responsibil- 
ity for  an  unjust  judgment  upon  the  party 
whose  negligence  led  to  such  a  result.  But  that 
a  oonrt  of  equity,  under  the  circumstances  of 
this  case,  could  not  restrain  the  fraudulent 
plaintiff,  Taylor,  as  between  himself  and  the  vic- 
tim of  his  conscious  dishonest  conduct,  would 
be  an  unendurable  reproach  upon  the  methods 
and  machinery  of  that  tribunal.  The  general 
rule  which  holds  a  party  negligent  who  fails  to 
dev^op  every  fact  whidk  would  defeat  a  recov- 
ery upon  an  iniqnitous  demand  is  a  reasonable 
nue^  but  it  has  its  qualifications  and  reasonable 
limitations;  and  we  hold  that  where  a  judg- 
ment was  obtained  through  the  mala  fides  of  the 
iriaintiff,  who  at  the  time  knew  that  the  judg- 
ment was  c«»itrary  to  the  facts  and  the  truth, 
and  where  it  further  appears  tliat  the  defend- 
ant was  at  the  time  ignorant  of  the  existence 
of  the  very  facts  which  make  the  jud^ent  un- 
conscionable, and  when  there  was  notiung  in  the 
circumstances  of  the  litigation  or  the  trial  cal- 
culated to  arouse  suspicion  of  a  prudent  man  to 
tiie  fact  of  a  fraud  being  practiced,  a  court  of 
eqnity  will  interpose  and  restrain  proceedings 
upon  such  a  fraudulent  judgment;  and  the 
fact  that  the  defense  could  have  been  made  at 
law,  and  that  the  evidence  was  acceesible,  vrill 
not,  in  sndi  a  case,  be  such  negligence  as  to 
restrain  the  exercise  of  the  jurisdiction  of  th^ 
court  *• 

This  ia  but  another  way  of  saj^ng  that  a 
court  of  equity  will  not  tolerate  a  fraud 
where  the  fraud  so  taints  the  Judgment  that 
It  ought  not  to  stand.  The  court,  in  Wonder- 
ly  V.  Lafayette  County,  150  Mo.  635,  61  S. 
W.  745,  after  reviewing  many  decisions  of  the 
Supreme  Court  of  the  United  States,  says: 

"But  when  the  defendant  is  prevented  by 
the  fraud  of  the  plaintiff  from  making  the  de- 
fense, and  when,  as  in  tliis  case,  the  defense 
rests  in  the  peculiar  knowledge  of  the  idaintiff, 
and  he  con<xals  it  from  defendant,  the  fraud 
attaches  to  the  judgment  itself,  and  vitiates  it." 

A  court  has  power  to  protect  Itself  and  Its 
Judgments  from  the  fraudulent  and  Iniquitous 
conduct  of  litigants.  But  the  right  should 
be  exercised  within  the  limits  of  a  sound  dls- 
cretlan.  From  the  very  nature  of  things,  no 
hard  and  fast  rule  can  be  laid  down.  Each 
case  must  depend  upon  Its  own  particular 
facts.  If  Uila  be  not  so.  It  would  be  hard 
to  conceive  of  a  case  where  the  result  of 
a  review.  If  successfully  waged,  would  not 
tend,  Inferentially  at  least,  to  show  i>erjury. 
As  said  by  Chief  Justice  Marshall  In  Marine 
Insurance  Co.  t.  Hodgstm,  7  Cranch  (U.  S.) 
332,  3  L.  Ed.  362 : 

"Without  attempting  to  draw  any  precise  line 
to  which  courts  of  equity  will  advance,  and 
wfaldi  they  cannot  pass,  in  restraining  parties 
from  availing  themselves  of  judgments  obtained 
at  law,  it  may  safely  be  said  that  any  fact 
which  clearly  proves  it  to  be  against  conscience 
to  execute  a  judnnent,  and  of  which  the  injured 
party  could  not  nave  availed  himself  in  a  court 
of  law,  or  of  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by  fraud  or  ac- 
cident unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  oi  cb'anceiy." 


An  equitable  suit  for  the  review  of  a  Juds 
ment  at  law  Is  akin  to  a  motion  for  a  new 
trial  upon  the  ground  of  undiscovered  tes- 
timony, and  should  be  heard  tf  It  appears 
prima  fade  that  a  fraud  has  been  perpetrated 
on  the  court,  and  the  i)etltlonlng  party  could 
not,  by  ordinary  diligence,  discover  the  fraud 
In  time  to  submit  evidence  of  It  to  the  court 
in  an  original  proceeding. 

If  a  petition  is  to  be  dismissed  with  the 
broad  statement  that  the  court  will  not  hear 
a  petitioner  who  cornea  offering  proof  of  the 
perjury  of  the  prevailing  party,  the  court 
would  be  powerless  "to  serve  the  ends  of 
Justice,"  although  it  were  shoMm,  by  the  con- 
fession of  the  prevailing  party,  that  he  im- 
posed a  fraud  upon  the  court  by  his  own 
false  evidence,  for  the  perjury  would  be  the 
same  whether  proved  by  other  witnesses  or 
by  the  confession  of  the  party.  In  other 
words,  under  the  rule  laid  down  by  this 
court,  we  cannot  take  Into  account  the  nature 
of  the  proof,  if  the  result  of  the  proof,  of 
whatever  kind,  went  no  further  than  to  show 
that  the  Judgment  rested  In  perjury. 

The  Court  of  Appeals  of  Virginia  found  no 
such  diSiculty  In  the  case  of  Connolly  v.  Con- 
nolly, 32  Grat.  (Va.)  657.  In  that  case  a 
vrlll  had  been  admitted  to  probate.  The  is- 
sue In  the  original  action  was  whether  the 
will  had  been  forged.  A  verdict  of  a  Jury 
had  been  taken,  and  upon  it  the  will  was 
admitted  to  probate  as  a  valid  will.  An  ap- 
peal had  been  taken,  and  a  decree  entered 
affirming  the  Judgment  of  the  lower  court 
Thereafter  a  certain  person,  being  in  fear  of 
death,  made  confession  to  a  priest  that  he 
had  written  the  questioned  document.  The 
capacity  of  the  petitioner  to  ask  for  a  writ 
of  review  was  challenged.  This  being  grant- 
ed, the  court  did  not  seriously  question  the 
sufficiency  of  the  bill.  It  found  that  the 
petition  had  all  the  requisites  ol  a  proper 
bill: 

"1.  The  evidence  was  discovered  after  the  de- 
cree was  rendered  and  affirmed. 

"2.  It  could  not  have  been  discovered  before 
by  the  exercise  c{  reasonable  diligence. 

"3.  It  is  material,  and  such  as,  if  true,  ought 
to  produce,  on  another  trial  of  the  issue,  a  dif- 
ferent result  on  the  merits. 

"4.  It  is  not  merely  cumulative.'' 

In  the  general  discussion  the  court  said: 
"Since  the  sentence,  she  [the  petitioner]  has 
discovered  tiie  fact,  which  could  not  have  been 
sooner  discovered  by  the  use  of  the  most  ex- 
traordinary diligence,  that  the  paper  established 
in  that  proceeding  as  the  will  of  her  unde 
was  forged  after  his  death  by  a  man  whose  name 
is  given  in  the  bill,  and  who  makes  a  written 
confession  of  his  crime  under  circumstances  of 
great  solemnit?.  The  statements  of  her  bill,  on 
a  motion  for  leave  to  file  it,  must  be  taken  as 
true.  Her  prayer  is,  that  the  former  proceed- 
ings mav  be  opened,  and  that  she  may  be  al- 
lowed the  opportunity,  hitherto  not  afforded 
her,  of  being  heard,  and  that  she  may  be  per- 
mitted to  make  good  her  allegations  and  have 
the  spurious  paper  annulled.  Is  it  possible  that 
the  law  provides  no  remedy,  can  give  no  relief 
in  such  a  case?  Is  the  appellant,  under  the  cir- 
cumstances shown  by  ber  bill,  to  continue 
bound,  and  to  be  forever  barred  of  her  rights, 
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witboat  being  heard,  or  having  an  opportunity 
of  being  heard?" 

But  granting  that  the  holding  of  the  court 
Is  sound  when  applied  to  a  proper  state  of 
facts,  It  should  not  be  held  to  control  the 
Instant  case.  The  fact  litigated  In  the  for- 
mer trial  was  whether  the  signature  of  Sarah 
J.  Brown  was  genuine,  or  false  and  forged. 
The  fact  submitted  In  the  case  at  bar  is  In- 
dependent and  collateral.  No  testimony  to 
sustain  it  was  available,  nor  could  it  have 
been  discovered  except  at  the  will  of  those 
who  have  been  willing  to  spealt  after  the 
controversy  seemed  to  have  been  closed.  It 
is,  that  Nellie  Waterhouse,  now  Nellie  Camp, 
did  herself  sign  the  purported  will,  and  that 
a  conspiracy  existed  to  defeat  the  "ends  of 
justice."  The  issue  in  the  former  case  was: 
Did  Sarah  J.  Brown  subscribe  her  name  with 
her  own  hand  in  her  lifetime?  The  Issue  ten- 
dered by  the  bUl  In  the  present  case  is  that 
Nellie  Camp  wrote  the  signature.  The  Iden- 
tity of  the  forger  was  not  an  Issue  in  the  for- 
mer case.  The  was  no  testimony  one  way 
or  the  other. 

This  court  has  followed  the  general  rule 
that  relief  by  bill  of  review  will  be  sparingly 
granted.  It  Is  stated  in  Meeker  v.  Waddle, 
83  Wash.  628,  145  Pac  907 : 

"If  decrees  were  to  be  set  aside  upon  the 
mere  ground  that  they  were  based  upon  per- 
jured testimony,  decrees  might  never  become 
final,  for  the  decree  which  held  that  a  former 
decree  was  founded  upon  perjured  testimony 
might  itself  later  be  attaclc^  upon  the  ground 
that  it  was  procured  by  perjured  testimony,  and 
no  on  ad  infinitum.  We  are  convinced,  thcre- 
,fore,  that  there  were  not  sufficient  facts  either 
stated  in  the  complaint  or  proven  at  the  trial 
by  respondent  to  entitle  respondent  to  recover, 
and  that  the  judgment  of  nonsuit  moved  for 
by  appellant  should  have  been  granted." 

This  rule  was  followed  In  Robertson  v. 
Treebury,  87  Wash.  558,  152  Pac.  5,  L.  B. 
A.  1916B,  883.  See,  also,  McDougall  v.  Wal- 
ling, 21  Wash.  478,  68  Pac.  609,  75  Am.  St. 
Rep.  849;  Freidman  t.  Manley,  21  Wash. 
675,  59  Pac.  490.  But  as  I  read  the  cases 
they  do  not  deny  that  the  relief  will  be  grant- 
ed in  a  proper  case.  In  the  Meelier  Case  It 
is  said: 

"Decrees  in  a  court  of  justice  cannot  t>e  set 
aside  on  collateral  attaclc  as  being  fraudulently 
obtained  upon  the  sole  ground  that  they  were 
obtained  upon  perjured  evidence,  without  some 
other  extrinsic  and  collateral  fact  entering  into 
.and  constituting  fraud  in  the  transaction.  To 
liold  otherwise  would  be  to  lead  ultimately  to 
bewildering  and  endless  uncertainty  and  con- 
fusion." 

The  court  then  suggests,  quoting  from  the 
McDougall  Case: 

"Perjury  is  not  specified  in  our  statute  as  a 
distinctive  ground  for  vacating  a  judgment. 
There  must,  at  any  rate,  be  connected  with  it 
such  circumstances  as  wUl  relieve  the  opposite 
party  from  all  implication  of  want  of  diligence, 
and  deceive  him  completely  in  the  nature  of  the 
testimony," 

The  same  quotation  is  made  In  the  Robert- 
son Case,  and  It  is  said  that  onr  own  deci- 
sions recognize  that  a  showing  of  some  ex- 
trinsic or  collateral  fraud  which  prevented  a 


fair  trial  la  sufficient,  although  It  la  immedi- 
ately followed  by  the  same  quotation  from 
Pico  V.  Cohn,  91  Cal.  129,  26  Pac.  970,  27  Pac 
637,  13  L.  B.  A.  336,  26  Am.  St  Rep.  159, 
which  is  used  In  this  case,  and  which.  If  fol- 
lowed literally,  would  deny  the  right  to  a 
review  entirely,  and  which  Is,  In  Its  very 
words  as  well  as  Q>irlt,  opposed  by  the  rea- 
soning and  logic  of  the  case  of  United  States 
V.  Throclcmorton,  98  U.  S.  61,  26  L.  Ed.  93, 
which  was  cited  with  approval  in  the  Meeker 
Case. 

We  have  held,  as  most  all  courts  have  held, 
that  a  decree  of  divorce  will  be  set  aside 
when  it  Is  shown  that  a  fraud  has  been  prac- 
ticed upon  the  losing  party  or  apon  the  court. 
Graham  v.  Graham,  64  Wash.  70,  102  Pac. 
891,  18  Ann.  Cas.  999.  It  would  seem  that 
there  should  be  no  difference  in  principle  be- 
tween a  divorce  case  and  a  dvU  action  where 
"the  ends  of  Justice"  have  been  defeated. 

From  the  almost  limitless  number  of  aa- 
thorities,  I  dednce  the  following  principles: 
The  right  to  attadi  a  judgment  by  an  In- 
dependent proceeding  rests  In  equity.  It 
does  not  exist  as  a  matter  of  right,  but  rests 
in  the  sound  discretion  of  the  court.  It  will 
not  be  tolerated  simply  to  prove  perjury,  bat 
If  the  perjury  Is  such  that  the  judgment.  If 
allowed  to  stand,  will  operate  as  a  fraud 
upon  the  court  or  defeat  the  ends  of  justice, 
sound  discretion  demands  that  it  be  allowed. 
Or,  taking  Into  consideration  all  the  facts 
and  circumstances,  U  the  proof  offered  tends 
to  prove  fraud  or  perjury  by  some  Independ- 
ent or  collateral  circumstance,  the  action  will 
be  allowed  almost  as  a  matter  of  right 
These  principles  are  amply  sustained  by  our 
own  decisions,  more  especially  by  the  Post 
Case,  the  Graham  Case,  and  Denny-Renton 
Clay  &  Coal  Co.  v.  Sartorl,  87  Wash.  545.  151 
Pac.  1088,  where  the  distinction  between  the 
right  to  attack  a  judgment  upon  the  ground 
of  evidence  discovered  after  the  year,  and 
upon  the  ground  of  a  fraud  upon  the  court  or 
upon  the  adverse  party.  Is  clearly  pointed  out 
In  that  case  it  Is  said : 

"Courts  of  equity  are  always  open  for  relief 
against  fraud;"  and  "Equity  will  slways  relieve 
against  fraud  wlienever  discovered" — citing  Pey- 
ton V.  Peyton,  28  Wash.  278,  68  Pac.  767;  and 
further,  "Where  the  relief  is  on  the  ground  of 
newly  discovered  evidence,  it  must  appear  that 
there  was  some  fraudulent  concealment  of  the 
facts  on  the  part  of  the  adverse  party." 

The  Denny  Case  may  be  accepted  as  the 
alpha  and  omega  of  the  law,  and  petitioners 
are  well  within  its  doctrines. 

In  this  case  the  court  was  called  upon  to 
test  the  validity  of  a  will  purporting  to  have 
l>een  executed  by  Sarah  J.  Brown  on  a  day 
certain,  onie  Instrument  had  been  admitted 
to  probate  and  carried  the  legal  presumptions 
of  regularity  and  verity.  The  burden  of 
proof  was  on  the  petitioners.  It  a  showing 
that  months  after  the  purported  date,  the 
will  was  still  unexecuted,  and  that  Nellie 
Camp  and  George  McFarlane  were  conspiring 
to  defeat  the  ends  of  Justice  for  the  sake  of 
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their  awn  pecuniary  gain  does  not  make  a 
case  for  the  equitable  interposition  of  the 
court,  or  Is  not  a  collateral  or  Independent 
fact,  then  no  case  can  be  imagined  where  re- 
lief shonld  be  granted,  and  all  that  has  ever 
t>een  said  about  courts  being  zealous  to  guard 
their  records  from  the  taint  of  fraud  had 
better  have  been  left  unsaid. 

The  burden  of  counsel's  opposition  to  the 
shedding  of  further  light  upon  this  most 
questionable  transaction  Is-  that  it  would  open 
the  case,  and  there  would  be  no  end  to  litiga- 
tion. But  this  is  necessarily  so  in  every  case 
where  the  relief  is  granted.  If  such  conten- 
tion ended  Inquiry,  courts  would  be  powerless 
to  serve  "the  ends  of  Justice,"  for  a  Judg- 
ment resting  in  fraud  or.  perjury  would  be 
as  sound  as  one  resting  in  truth. 

The  demurrer  admits  the  truth  of  the  al- 
legations of  the  complaint.  The  court  has 
assumed,  in  this  hearing,  to  pass  upon  the 
insuffldency  of  the  original  petition.  Having 
Inherent  power  to  do  justice,  we  ought  to 
hold  that  the  present  complaint — which  charg- 
es fraudulent  concealment,  the  test  of  which 
is  whether  due  diligence  and  vigilance  would 
have  uncovered  the  fraud — is  a  sufficient  peti- 
tion within  the  rule  that  requires  permission 
of  the  court  to  maintain  the  action  instead 
of  barring  the  right  because  permission,  al- 
though applied  for,  had  not  been  obtained. 
Or,  .we  should  hold,  tf  upon  no  other  authori- 
ty than  the  Denny  Case,  that  petitioners 
betve  the  right  to  maintain  an  independent 
suit  in  equity  to  uncover  the  inequity  and 
fraud  which,  upon  the  face  of  the  complaint, 
Inheres  in  the  Judgment 

The  showing  made  by  the  petitioners,  the 
truth  of  which  is  admitted  by  the  demurrer, 
makes  It  possible  to  inquire  further  into  the 
probable  cause,  which,  after  all,  is  the  foun- 
dation of  the  right  to  petition  in  cases  of  this 
kind,  and  to  say  that  when  the  proffered  tes- 
timony is  considered  in  connection  with  much 
that  is  in  the  record  there  is  much  to  sustain 
the  belief  that  the  questioned  signature  of 
Sarah  J.  Brown,  as  well  as  the  entire  prep- 
aration of  the  will  with  the  possible  exception 
of  the  signature  of  Griffith,  Is  the  handiwork 
of  MelUe  Camp.  The  signature  has  none  of 
the  characteristica  of  Sarah  J.  Brown.  It 
has  all  of  the  characteristics  of  the  handwrit- 
ing of  Nellie  Camp. 

Aside  from  the  character  of  the  handwrit- 
ing which,  as  I  have  said,  bears  inherent  evi- 
dence of  being  the  writing  of  Nellie  Camp,  the 
wlU  itself  bears  the  earmarks  of  Mrs.  Camp. 
It  speaks  of  Charlie  McFtarlaue  and  ofi 
Clarence  Godfrey.  In  such  writings  as  we 
have  available,  Mrs.  Camp  uses  Charley  and 
Clarance  habituajly.  Mrs.  Brown,  in  all  the 
writings  which  we  have,  says  Charles,  Master 
Charles,  and  Clarenoe.  The  will  uses  the 
words  "with  out"  We  fiad  this  form  in  the 
writing  of  Mrs.  Camp.  It  was  shown  in  the 
original  petition  that  notwithstanding  Mrs. 


Camp's  denial  at  the  trial,  she  conld  in  fact 
operate  a  typewriter,  and  that  she  had  at  the 
time  used  a  typewriter. 

These  are  but  a  few  of  the  many  sugges- 
tions that  might  be  made  from  the  record  in 
aid  of  the  complaint,  and  if  the  complaint 
needed  any  aid,  and  I  believe  it  does  not, 
these  circumstances  and  others  that  might  be 
mentioned  ought  to  be  sufficient  to  warrant 
the  court  in  holding  that  petitioners  should 
have  a  right  to  maintain  a  suit  in  equity  to 
make  further  disclosure  of  what  seems  to  me 
to  be  the  most  glaring  fraud  upon  the  courts 
and  upon  the  parties  interested  that  has 
ever  come  under  my  notice. 


SANDERSON  et  al.  v.  CITY  OF  SEATTLE. 
(No.  13675.) 

(Supreme    0>art    of    Washington.      April    12, 
1017.) 

1.  Municipal  Corfokations  ig=>516  —  Im- 

FBOVEMENT    ASSESSMENTS— COLL.ATEBAI.    AT- 
TACK. 

Where  abutting  owners  have  not  objected 
or  protested  at  the  time  the  assessment  roll  for 
an  improTement  assessment  was  made  up  and 
confirmed  by  the  court  and  have  paid  the  assess- 
ment, the  court  will  not  in  a  collateral  proceed- 
ing Inquire  into  any  question  going  to  procedure, 
since  all  informalities  as  well  as  all  defenses 
going  to  the  amount  of  the  assessment  are  merg- 
ed in  the  order  of  confirmation,  and  such  order 
is  not  subject  to  collateral  attack  unless  made 
void  by  some  subsequent  proceeding. 

2.  MtmiOIFAI.  COBFORATIONS  «=90l6  —  lu- 
PBOVIMSNT  ASSESSUKNTS— COLLATESAI.  AT- 
TACK. 

Under  Laws  1911,  p.  456,  {  23,  providing 
that  assessment  roll  for  local  improvements 
shall  be  conclusive  after  confirmation  by  the 
council  or  other  legislative  body  as  provided, 
and  the  regularity,  validity  and  correctness  of 
the  proceedings  relating  to  such  improvement, 
and  to  the  assessment  therefor,  etc.,  shall  be 
condusive  in  all  things  upon  all  parties,  and 
cannot  in  any  manner  '  be  contested  or  ques- 
tioned in  any  proceeding  by  any  person  not  fil- 
ing written  objections  to  sucb  roll  as  provided 
by  law,  and  not  appealing  from  the  action  of 
the  council  in  confirming  such  assessment  roll, 
as  provided,  etc.,  an  improvement  assessment 
cannot  be  attacked  in  a  collateral  proceeding 
by  a  showing  of  lack  of  benefit  or  that  it  was 
too  high,  or  that  proper  credits  have  not  been 
given,  but  it  must  be  shown  that  there  was  a 
la(&  of  original  jurisdiction  to  make  the  im- 
provement, especially  where  the  thing  complain- 
ed of  mnst  be  made  to  appear  by  resort  to  facta 
dehors  the  record  of  the  original  proceeding; 
as  courts  will  not  hear  on  collateral  attack  non- 
jurisdiction  al  objections  which  should  have  been 
urged  before  the  tribunal  created  to  bear  and 
determine. 

3.  Municipal  C!orpokations  €:s>413(1)— Iu- 
pbovkment  assessments— jurisdiction. 

The  fact  that  the  raising  of  streets  was 
madn  necessary  by  a  ship  canal  constructed 
by  the  United  States. government  did  not  affect 
the  jurisdiction  of  the  city  to  order  the  improve- 
ment, or  to  assess  proper  amounts  upon  abutting 
property. 

[Ed.   Note. — For   other   cases,   see  Municipal 
Corporations,  Cent  Dig.  $§  1014,  1020.] 
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4.  Municipal  Cobpokations  €=»516— Assess- 
ments—Coixatkbai,  Attack. 
Where  United  States  condemned  land  for  a 
canal  and  paid  a  judgment  for  damages  to  a 
city  which  thereafter  raised  grade  of  certain 
streets  because  of  high  water  from  the  canal 
and  assessed  abutting  property  for  the  cost, 
the  assessment  after  approval  cannot  be  col- 
laterally attacked  because  cost  was  not  paid 
from  such  judgment 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam, 
Judge. 

Proceeding  to  contest  the  validity  of  an 
Improvement  assessment  by  E.  W.  Sanderson 
and  another  against  the  City  of  Seattle. 
B'rom  a  judgment  sustaining  a  general  de- 
murrer to  the  complaint  and  dismissing  the 
proceeding,  the  plaintiffs  appeal.    AfSrmed. 

S.  S.  Langland,  of  Seattle,  for  appellants. 
Hugh  M.  Caldwell  and  Howard  A.  Hanson, 
both  of  Seattle,  for  respondent. 

CHADWICK,  J.  In  the  year  1898  King 
county  brought  a  condemnation  proceeding 
in  aid  of  the  United  States  government  proj- 
ect to  dig  the  Lake  Washington  canal.  The 
then  dty  of  Ballard  was  made  a  party  claim- 
ant. In  consideration  of  a  judgment  for 
$7,500  then  entered  and  paid  to  the  dty  as 
damages  for  flooding  the  streets  of  tbe^  city, 
the  government  was  permitted  to  raise  the 
waters  of  Salmon  Bay  nine  feet  above  the 
dty  datum.  The  city  did  not  use  the  award 
to  raise  the  grade  of  its  streets  above  the 
water  level,  but  used  the  whole  recovery  in 
the  construction  of  a  city  haU.  Afterwards 
the  city  of  Ballard  was  annexed  to  the  city 
of  Seattle  and  ceased  its  functions  as  a  sepa- 
rate municipality. 

On  the  25th  day  of  November,  1912,  the 
city  of  Seattle  passed  Ordinance  No.  30389, 
providing  for  the  improvement  of  Sbilshole 
avenue.  A  local  improvement  district  was 
created,  the  object  being  to  elevate  the  level 
of  the  streets  which  would  be  flooded  by  the 
raise  of  the  waters  nine  feet  above  the  cit.y 
datum  by  filling  with  earth,  etc.,  and  to  tas 
the  cost  thereof  to  the  abutting  property. 
An  assessment  roll  was  made  up,  and  on  Oc- 
tober 28,  1914,  the  council  passed  Ordinance 
No.  33863,  approving  and  confirming  it  It 
is  further  made  to  appear  by  the  complaint : 

"That  the  grading  and  other  improvement  of 
said  Sbilshole  avenue  and  other  streets  and 
avenues  included  in  said  Ordinance  No.  30389 
is  rendered  necessary  solely  by  the  raising  of 
the  waters  of  Salmon  Bay  b^  the  United  States 
government  in  its  construction  of  a  ship  canal 
between  Salmon  Bay  and  Lake  Union  in  said 
city  of  Seattle,  and  that  such  improvement  is 
not  a  local  or  special  improvement  within  the 
meaning  of  the  Constitution  and  laws  of  the 
state  of  Washington,  and  the  said  plaintiffs' 
property  and  the  other  property  within  said 
locu  improvement,  and  none  of  said  property 
is  subject  to  special   assessment   therefor. 

"That  •  •  •  the  city  of  Ballard  was  an- 
nexed to  the  dty  of  Seattle  and  the  city  of 
Seattle  succeeded  to  all  of  the  property  of  the 
city  of  Ballard,  including  said  dty  hall  and  suc- 


1  ceeded  to  all  of  its  obligations  and  indebted- 
ness; that  by  reason  thereof  the  dty  of  Ballard 
became  obligated  to  restore  and  improve  said 
streets  when  submerged  by  the  waters  of  Salmon 
Bay  by  the  raising  thereof  in  the  construction 
of  said  ship  canal  and  said  dty  of  Ballard  and 
its  successor,  dty  of  SeatUe,  became  and  is 
estopped  to  assess  any  of  its  cost  and  expense 
of  said  improvement  against  the  abutting  prop- 
erty. 

"That  said  dty  of  Seattle  had  no  power,  an- 
thority,  and  jurisdiction  to  create  a  local  im- 
provement district  and  charge  the  cost  and  ex- 
pense of  making  said  improvement  against  plain- 
tiffs' property  and  the  other  property  located 
within  said  district  No.  2601;  that  to  do  so 
would  be  pro  tanto  the  taking  of  plaintiffs' 
property  for  a  public  use  without  compensation 
and  against  the  Constitution  of  the  state  of 
Washington. 

"That  said  assessment  was  absolutely  void 
and  without  law  to'  support  it 

"That  the  aggregate  amount  attempted  to  be 
levied  against  plaintiffs'  property  heretofore  de- 
scribed by  said  assessment  roll  above  mentioned 
is  the  sum  of  $1,774.80;  that  on  the  23d  day  of 
November,  1914,  said  plaintiffs,  in  order  to 
avoid  future  charges  for  interests,  cost,  and 
penalties,  paid  said  amount  to  the  dty  of  Se- 
attle under  protest  demanding  at  said  time  that 
said  amount  so  paid  should  be  ^aid  back  to 
tlicm  in  case  it  should  be  determmed  and  ad- 
judicated by  the  court  that  said  assessment 
aforesaid  be  illegal  and  void." 

[1]  The  court  sustained  a  general  demur- 
rer to  the  complaint  The  case  is  brought 
here  upon  an  appeal  from  a  judgment  of  dis- 
missal. It  is  not  made  to  appear  that  appel- 
lants appeared,  objecting  or  protesting,  at  the 
time  the  assessment  roll  was  made  up  and 
confirmed  by  the  court  Under'  any  theory 
of  the  law,  whether  under  the  statute  or  the 
general  rules  of  procedure,  appellants  having 
failed  to  object  and  having  paid  the  assess- 
ment, we  cannot  inquire  into  any  question 
going  to  the  procedure.  All  informalities  as 
well  as  all  defenses  going  to  the  amount  of 
the  assessment  are  merged  in  the  order  of 
confirmation.  The  order  of  confirmation  is 
not  subject  to  collateral  attack  unless  made 
void  by  some  subsequent  proceeding.  No 
general  rule  In  special  assessment  cases  is 
subject  to  as  few  exceptions  as  this.  Hamil- 
ton, Law  of  Special  Assessments,  §§  633,  634 ; 
New  Whatcom  v.  Bellingham  Jiay  Imp.  Co., 
16  Wash.  137,  47  Pac.  237;  Potter  v.  What- 
com, 25  Wash.  207,  65  Pac.  197;  Martin  v. 
Olympla,  69  Wash.  29,  124  Pac.  214 ;  North 
American  Lumber  Co.  v.  Blaine,  89  Wash. 
366,  154  Pac.  446. 

[2]  The  burden  of  appellants'  plea  Is  that 
it  was  the  duty  of  the  city,  having  succeed- 
ed to  the  former  corporation  of  Ballard,  to 
pay  at  least  the  $7,500  recovered  In  the  con- 
demnation suit  before  coming  on  to  the 
property  of  private  owners.  However  ap- 
pealing to  the  coosdence  this  plea  m^y  be,  it 
is  without  legal  effect  in  a  collateral  suit 
It  is  no  more  than  a  plea,  a  defense  whldi, 
if  permissible  at  all,  might  have  been  urged^. 
at  the  time  the  roll  was  made  up  and  still 
open  to  objections.  If  then  found  to  be  meri- 
torious, it  could  have  been  passed  upon  by 
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tbe  council,  subject,  of  coarse,  to  a  rig^t  u£ 
appeal  to  the  superior  court  if  rejected  by 
tbat  body. 

Tbe  city  had  jurisdiction  of  the  subject- 
matter.  To  deny  it  the  power  to  assess  there 
mTist  be  more  than  a  showing  of  a  lack  of 
besieflt,  or  that  the  assessment  is  too  high, 
or  that  proper  credits  have  not  been  given. 
Page  &  Jones,  Taxation  by  Assessment,  S 
933.  There  must  be  a  lack  of  original  ju- 
risdiction to  make  the  impro7ement  We 
understand  this  to  be  the  meaning  of  secticm 
23.  Laws  19U,  p.  455. 

[3]  Counsel  dtes  many  cases  from  this 
court  holding  to  the  principle  that  a  court 
■srUl  interfere  to  prevent  the  collection  of 
an  assessment  where  the  council  liad  no 
Jurisdiction  of  the  subject-matter,  or  had 
so  far  departed  from  the  forms  of  the 
-statute  as  to  oust  itself  of  jurisdiction. 
Some  of  the  cases  dted  have  been  seriously 
questioned,  if  not  really  overruled.  But  In 
none  of  them  Is  it  held  that  the  rulQ  relied 
on  would  apply  to  such  a  state  of  facts  as 
is  disclosed  in  the  record  before  us. 

The  dty  had  power  to  make  the  assess- 
ment. An  erroneous  exercise  of  that  power, 
although  operating  as  a  denial  of  a  positive 
right,  will  not  void  a  proceeding  so  as  to 
make  it  vulnerable  to  collateral  attack:  This 
is  always  so  where  the  thing  complained  of 
must  be  made  to  appear  by  resort  to  facts 
dehors  the  record  of  the  original  proceeding, 
for  it  is  fundamental  that  courts  will  not 
bear,  on  collateral  attack,  nonjurisdlctionol 
objections  witicb  should  have  been  urged  be- 
fore the  tribunal  created  to  hear  and  deter- 
mine 

We  find  no  merit  in  the  contention  that,  in- 
asmuch as  the  assessment  was  made  neces- 
sary solely  by  reason  of  the  government  proj- 
ect, this  is  not  such  an  improvement  as  to 
warrant  assessment  of  appellants'  property 
as  far  a  local  improvement 

[4]  The  raising  of  the  streets  is  no  part 
of  the  government  project.  If  by  the  raising 
of  the  waters  obtain  streets  are  flooded,  it 
is  the  province  as  well  as  the  duty  of  the 
city  authorities  to  grade  the  streets  to  a 
proper  level.  Neither  the  ccmdltions  nor  the 
cause  of  the  conditions  calling  for  the  im- 
provement in  any  way  deprive  the  dty  of 
Jurisdiction  to  improve  its  streets.  If  in  do- 
ing so  it  falls  to  properly  credit  a  proportion- 
ate amount  of  money  collected  upon  a  gen- 
eral judgment  to  abutting  property,  or,  which 
Is  the  same  thing,  makes  a  greater  assess- 
ment than  should  be  laid  upon  the  property, 
the  remedy  is  in  the  proceeding,  and  under 
the  statute.  Schuchard  v.  Seattle,  51  Wash. 
41,  97  Pac.  1106,  is  not  in  point  In  that 
case  the  amount  of  damage  and  benefit  to  the 
particular  lot  had  been  made  the  subject  of 
\l  Judicial  Inquiry.  The  judgment  was  held 
final  as  against  a  subsequent  attempt  of  the 
dty  to  satisfy  Its  judgment  by  resort  to  the 


local  improvement  statutes.  The  only  time 
the  question  of  benefits  to  the  particular 
proiperty  involved  in  this  case  has  ever  been 
considered  was  under  Ordinance  No.  30389. 
The  case  falls  more  nearly  within  the  rea' 
soning  of  the  court  in  Grandin  v.  Tacoma,  87 
Wash.  98,  151  Paa  254. 

Having  neglected  to  assert  their  present 
plea  as  a  defense  in  the  assessment  proceed- 
ing, and  having  paid  the  assessment  appel- 
lants are  without  present  remedy. 

Afilrmed. 


ELLIS,  O.  J. 
JJ.,  concur. 


and  MAIN  and  WEBSTER, 


RAMAT  et  nx.  v.  CALIFORNIA  INS.  CO.  OF 

SAN  FRANCISCO.     (No.  13586.) 

(Supreme  Court  of  Washington.     April  12, 
1917.) 

1.  Insttbance  «=5288(1)  —  FiBE  Policy  — 
Breach  of  Condition  —  Oteeb  Insubahob 
Not  Indobsed  on  Poliot. 

Provision  of  a  fire  policy  for  it  beiDg  void  if 
there  be  other  insurance  on  the  property  not  in- 
dorsed on  the  policy  is  a  condition,  breach  of 
wbicli,  though  existing  at  the  time  of  the  loss, 
did  not  contribute  thereto,  and  ao,  under  3  Rem. 
&  Bal.  Code,  S  6059-34,  does  not  avoid  liabil- 
ity. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  660-669.] 

2.  Insurance  ^=9555  —  Pboofb  or  Loss  — 
Waiveb— Statutes. 

Construed  liberally,  as  expressly  required 
thereby,  3  Rem.  &  Bal.  Code,  §  6059—34,  provid- 
ing that  breach  of  a  warranty  or  condition  of  a 
policy  of  insurance  shall  not  avoid  the  policy 
or  liability  of  the  insurer,  unless  the  breach  ex- 
ist at  the  time  of  and  contribute  to  the  loss,  per- 
mits waiver,  after  loss,  of  condition  of  policy 
that  sworn  proofs  of  loss  be  furnished  within 
60  days,  unless  written  extension  of  time  is 
given. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1367-1373,  1382-1390.] 

3.  Insurance  iS=>e68(15)— Waives  op  Oonw- 
TiON— Proofs  of  Loss. 

Whether  there  has  been  a  waiver  of  condi- 
tions of  an  insurance  policy  is  not  a  question  for 
the  court,  where  the  facts  are  not  conceded  and 
the  testimony  is  conflicting  and  the  proofs  are 
capable  of  more  than  one  construction. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1743,  1748,  1761,  1767,  1770.] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  R.  M.  Ramat  and  wife  against 
the  California  Insurance  Company  of  San 
Frandsco.  Judgment  for  plaintifts,  and  de- 
fendant appeals.  Reversed  and  remanded  for 
new  triaL 

H.  T.  Granger,  of  Seattle,  for  appellant 
Cole  4  Dolby,  of  Seattle,  for  respondents. 

FULLERTON,  J.  On  August  3,  1914.  the 
respondent  plaintiff  below,  applied  to  the 
resident  agent  of  the  appellant  at  the  city  of 
Seattle  for  a  fire  Insurance  policy  covering  his 
household  effects  then  situate  in  a  certain 
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dwelling  house  In  the  city  named.  Insur- 
ance was  granted  him  to  the  amount  of  ?500, 
and  later  on  a  policy  was  made  out  and  for- 
warded him,  reaching  him  on  the  nert  day. 
He  paid  the  required  premium  at  the  time  of 
the  application.  The  policy  was  In  form  that 
required  by  the  statute,  a  form  known  as  the 
New  York  Standard  policy,  and  contained, 
among  others,  the  following  conditions: 

"This  entire  poUcy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract  of 
insurance,  whether  valid  or  not,  on  property  cov- 
ered in  whole  or  In  part  by  this  policy." 

"If  fire  occur  the  insured  shall  give  immediate 
notice  of  any  loss  thereby  in  writing  to  this  com- 
pany, protect  the  property  from  further  damage, 
forthwith  separate  the  damaged  and  undamaged 
personal  property,  pat  it  in  the  best  possible  or- 
der, make  a  complete  inventory  of  the  same, 
stating  the  quantity  and  cost  of  each  article  and 
the  amount  claimed  thereon;  and,  within  sixty 
days  after  the  fire,  unless  such  time  is  extended 
in  writing  by  this  company,  shall  render  a  state- 
ment to  this  company,  signed  and  sworn  to  by 
said  insured,  stating  the  knowledge  and  belief  of 
the  insured  as  to  the  time  and  origin  of  the  fire; 
the  interest  of  the  insured  and  of  all  others  in 
'the  property;  the  cash  value  of  each  item  there- 
of and  the  amount  of  loss  thereon;  all  incum- 
brances thereon;  all  other  insurance,  whether 
vaUd  or  not,  covering  any  of  said  property."   • 

"No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing;  require- 
ments, nor  unless  commenced  within  twelve 
months  next  after  the  fire." 

The  dwelling  house,  with  Its  insured  con- 
tents, was  destroyed  by  fire  on  the  evening 
of  the  day  the  respondent  received  the  policy. 
The  insured  immediately  notified  the  resident 
agent  of  the  appellant  of  the  happening  of 
the  fire,  and  furnished  the  adjuster  to  whom 
he  was  referred  with  a  statement  of  his 
loss,  but  did  not,  within  the  60  days  pre- 
scribed by  the  conditions  of  the  policy,  ren- 
der to  the  company  the  sworn  statement 
therein  required.  It  developed  at  the  trial, 
also,  that  the  respondent  had  insurance  on 
the  property  in  two  other  insurance  com- 
panies, the  one  insuring  It  to  the  amount  of 
$350  and  the  other  to  the  amount  of  $250. 
The  record  does  not  make  it  very  clear  when 
this  insurance  was  procured.  It  can  be  gath- 
ered, however,  from  the  respondent's  some- 
what indefinite  statements  that  it  was  applied 
for  on  the  same  day  that  the  respondent  ap- 
plied for  the  policy  in  suit  The  respondent 
further  testified  that,  at  the  time  he  applied 
for  the  insurance  in  question,  he  told  the 
agent  to  whom  the  application  was  made  that 
he  had  other  insurance  on  the  property. 
This  testimony,  however,  was  emphatically 
denied  by  the  agent  At  the  conclusion  of 
the  respondents'  case  In  chief  the  appellant 
moved  for  a  nonsuit,  and  at  the  conclusion  of 
the  testimony  challenged  its  sufficiency  to 
sustain  a  recovery  against  It,  basing  the  mo- 
tion and  the  challenge  on  the  ground  that 
the  evidence  showed  affirmatively  that  there 
had  been  no  compliance  with  the  conditions  of 
the  policy  before  quoted.    The  motion  and 


challenge  were  overmled,  and  tbe  cause  sub- 
mitted to  the  Jury  on  the  single  question  ot 
the  amount  of  the  loss,  the  court  ruling  as  a 
matter  of  law  that  there'  bad  been  a  waiver 
of  the  provisions  of  the  policy  making  It 
void  If  the  insured  then  had,  or  should  there- 
after acquire,  any  other  contract  of  Insur- 
ance on  the  property,  and  the  condition  that 
the  insured  should,  within  60  days  after  a  fire 
occurred,  render  to  the  company  a  sworn 
statement  of  the  loss.  The  Jury  returned  a 
verdict  for  the  full  amount  of  the  policy. 
Judgment  was  entered  in  accordance  with  the 
verdict  and  the  Insurance  company  appeals 
therefrom. 

The  appellant  first  assigns  error  upon  the 
rulings  of  tbe  court  refusing  to  sustain  its 
motion  for  nonsuit  and  its  challenge  to  the 
sufllclency  of  the  evidence.  The  claim  of  er- 
ror is  founded  upon  the  provisions  of  the 
Insurance  Code.  That  Code  provides  (Bern. 
§  6059-106)  that: 

"On  find  after  January  1,  1912,  no  fire  in- 
surance company  shall  issue  any  fire  insurance 
policy  covering  on  property  or  interest  therein 
in  tliis  state  other  than  on  form  known  as  the 
New  York  Standard  as  now  or  may  be  hereafter 
constituted." 

Another  section  (Rem.  Code,  8  6059 — 191) 
makes  It  a  penal  offense  punishable  by  fine 
for  any  Insurance  company  or  any  agent  of 
any  Insurance  company  to  knowingly  and 
willfully  violate  such  provision.  The  Stand- 
ard Form  policy  of  New  York  at  the  time 
this  policy  was  issued,  contained  the  pro- 
visions and  conditions  we  have  heretofore 
quoted,  and  there  is  no  contention  that  the 
policy  issued  was  not  otherwise  In  strict  ac- 
cordance with  the  requirements  of  the  stat- 
ute. It  is  argued  from  this  that  the  statute 
gives  to  these  provisions  of  the  policy  the 
force  of  positive  law,  making  them  controlling 
as  written,  and  hence  there  can  be  no  oral 
waiver,  or  waiver  by  acts,  of  such  provisions, 
and  that  there  can  be  no  recovery  where  It 
is  made  to  appear  that  there  Is  other  insur- 
ance on  the  policy  not  provided  by  agreement 
Indorsed  on  the  policy  or  added  thereto,  or 
when  it  Is  made  to  appear  that  the  Insured 
did  not,  within  the  time  limited  In  the  poli- 
cy, render  to  the  company  sworn  proofs  of  the 
loss. 

[1]  But  the  Insurance  Code  contains  the 
following  section : 

"No  oral  or  written  misrepresentation  or  war- 
ranty made  in  the  negotiation  of  a  contract  or 
policy  of  insurance,  by  the  assured  or  in  his  be- 
half, shall  be  deemed  material  or  defeat  or  avoid 
the  policy  or  prevent  it  attaching,  unless  such 
misrepresentation  or  warranty  is  made  with  the 
intent  to  deceive.  The  breach  of  a  warranty  or 
condition  in  any  contract  or  policy  of  insurance 
shall  not  avoid  the  policy  nor  avail  the  insurer 
to  avoid  Uability  unless  such  breach  shall  exist 
at  the  time  of  the  loss  and  contribute  to  the 
loss;  anything  in  the  policy  or  contract  of  in- 
surance to  the  contrary  notwithstanding.  la 
case  a  loss  occurs  while  a  breach  of  warranty 
exists,  if  it  contribute  to  the  loss,  the  insured 
shall  only  be  entitled  to  recover  the  amount  of 
insurance  the  premium  paid  would  purchase  at 
the  rate   that  would   be  charged  without  the 
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varranty.     Thia  section  shall  be  liberally  con- 
strued."   3  Rem.  &  Bal.  Code,  S  605&-34. 

The  Code  deals  with  fire,  marine,  and  life 
Insurance  in  Its  various  forms.  The  section 
quoted  is  fonnd  among  the  general  provisions 
applicable  to  the  several  kinds  of  insurance 
therein  dealt  with,  and  plainly  constitutes  a 
legislative  rale  of  construction  Intended  to  be 
applicable  to  the  several  forms.  The  second 
sentence  of  the  section,  It  will  be  observed, 
provides  that  the  breach  of  a  .warranty  or 
condition  in  any  contract  of  insurance  shall 
not  avoid  the  policy  nor  avail  the  insurer  to 
avoid  liability,  unless  such  breach  shall  exist 
at  the  time  of  the  loss  and  contribute  to  the 
loss.  Manifestly  the  provision  of  the  policy, 
to  the  effect  that  the  policy  should  be  void 
if  the  insured  then  bad  or  should  thereafter 
procure  any  other  contract  of  insurance,  if 
not  indorsed  on  the  policy,  was  a  condition  in 
the  contract  of  insurance.  While  it  existed 
at  the  time  of  the  loss,  it  is  plain  that  it  did 
not  contribute  thereto.  It  would  seem  to  re- 
quire no  argument,  therefore,  to  demonstrate 
that  It  was  the  legislative  intent  that  the 
breach  of  such  a  condition  should  not  avoid 
tbe  policy.  Nor  is  there  anything  in  the 
other  provisions  of  tbe  section  that  would 
lead  to  a  different  result  If  tbe  respondent 
is  to  be  believed,  there  was  no  intent  or  at- 
tempt to  deceive.  He  Informed  tbe  agent  of 
the  appellant  of  tbe  additional  insurance, 
and  the  policy  of  insurance  was  issued  to  bim 
.wltb  full  knowledge  of  such  Insurance. 

[2]  It  is  our  opinion,  also,  that  the  section 
is  applicable  to  tbe  other  condition  of  tbe 
policy  claimed  to  have  been  broken,  namely, 
that  sworn  proofs  of  loss  were  not  furnished 
within  the  60  days.  But  here  again  there 
was  evidence  tending  to  show  that  the  agent 
was  misled  by  tbe  acts  of  the  appellant's 
agents.  There  .was  testimony  tending  to  show 
that  on  the  occurrence  of  tbe  fire  be  immedi- 
ately notified  tbe  agent  who  issued  to  tdm 
the  policy  of  insurance.  This  agent  referred 
him  to  the  company's  adjuster,  who  request- 
ed a  statement  of  tbe  loss.  This  was  furnish- 
ed, and  tbe  matter  proceeded  until  after  tbe 
expiration  of  the  60  days  before  any  informa- 
tion was  given  the  Insured  that  bis  acts  were 
not  considered  by  tbe  company  as  a  com- 
pliance with  the  policy.  Tbe  jury,  we  think, 
would  have  been  warranted  in  finding  that 
the  acts  of  the  agents  misled  the  respondent ; 
that  he  was  led  by  them  to  believe  that  tbe 
appellant  treated  tbe  return  actually  made  as 
a  compliance  wltb  the  policy,  and  was  there- 
by lulled  into  tbe  belief  that  nothing  further 
on  his  part  was  necessary  to  be  done  In  order 
to  have  tbe  insurance  adjusted.  Under  the 
decisions  of  this  court  based  on  the  prior  stat- 
utes, this  court  has  held  that  there  could  be 
a  waiver  <m  the  part  of  the  company  of 
similar  conditions  of  an  insurance  policy,  and 
that  they  .were  waived  by  acts  similar  to  those 
shown  in  tbe  present  record.  Staats  v. 
Pioneer  Ins.  Ass'n,  55  Wash.  51,  104  Pac  185. 
It  seems  to  us  tbe  same  rule  must  obtain 


under  the  present  statute.  While  tbe  lan- 
guage of  the  section  quoted  may  not  meet  the 
precise  situation,  it  is  especially  provided 
that  it  shall  be  liberally  construed,  and  the 
plain  Intent  of  the  statute  is  that  liability 
for  losses  shall  not  be  avoided  for  a  mere 
want  of  a  literal  compliance  wltb  the  provi- 
sions of  the  policy,  which  do  not  contribute 
to  the  loss  or  operate  to  tbe  Injury  of  tbe 
insurer. 

It  may  be  well  to  remark  that,  since  the 
present  policy  was  issued  and  the  loss  there- 
under incurred,  the  section  of  the  statute 
quoted  has  been  amended  in  material  par- 
ticulars (see  Laws  1913,  p.  703;  Rem.  Code, 
i  6059v-34),  and  that  we  do  not  here  deter- 
mine tbe  effect  of  the  amendment  on  the 
question  urged  by  tbe  appellant  as  to  poli- 
cies issued  subsequent  to  tbe  amendment. 

We  conclude,  therefore,  that  the  court  did 
not  err  in  refusing  to  grant  the  motion  for 
nonsuit,  or  err  in  refusing  to  sustain  tbe 
challenge  to  the  sufficiency  of  tbe  evidence. 

[3]  The  appellant  next  complains  of  the 
action  of  the  court  wherdn  it  ruled  that  the 
question  wbetber  there  bad  been  a  waiver  of 
these  conditions  of  the  policy  was  one  of 
law  to  be  deterndned  by  the  court.  As  we 
have  said,  the  testimony  of  tbe  respondent, 
to  the  effect  that  he  bad  Informed  the  agent 
of  the  appellant  that  be  liad  other  insurance 
on  the  property  at  the  time  he  applied  for 
tbe  insurance  in  question,  was  denied  by  tbe 
agent.  There  is  room  for  two  opinions  also 
on  tbe  question  whether  tbe  failure  of  the  ap- 
pellant to  return  the  sworn  proofs  of  loss  was 
due  to  tbe  fact  that  be  bad  been  misled  by  tbe 
agents  of  tbe  appellant  To  rule  as  it  did, 
the  court  bad  to  conclude,  either  that  the 
proofs  were  capable  of  but  one  construction, 
or  that  tbe  facts  were  conceded.  Neither  of 
these  conclusions  was  justified  by  tbe  record. 
That  tbe  first  was  not  we  have  sufflclently 
shown.  Tbe  second  is  founded  upon  a  col- 
loquy occurring  between  the  court  and  the 
appellant's  counsel  at  the  conclusion  of  the 
evidence.  Tbe  court  at  that  time  inquired  of 
counsel  wbetber  or  not  tbe  question  of  waiv- 
er was  a  question  of  law  for  tbe  court  or  a 
question  of  fact  for  tbe  jury,  and  seems  to 
have  assumed  that  counsel  answered  that  It 
was  a  question  of  law  for  tbe  court  But  tbe 
answer  was  not  thus  unqualified.  When  the 
question  was  submitted  to  him  in  its  gen- 
eral form  be  answered  that  it  was.  After 
discussion,  however,  tbe  court  asked  tbe  fur- 
ther question: 

"Assuming  that  it  can  be  waived  by  the  adjus- 
ter, is  the  question  whether  the  facts  constitute 
a  waiver  a  matter  of  law  or  not?" 

To  this  counsel  answered : 

"Oh,  I  doubt  that.  I  doubt  that  when  there  is 
a  conflict  in  the  proof.  When  there  is  no  con- 
flict in  the  proof,  I  would  say  it  was  a  matter  of 
law,  but  if  there  is  a  conflict  in  the  proof — " 

Here  be  was  interrupted  by  tbe  court,  and 
did  not  finish  his  sentence,  but  tbe  context 
makes  it  clear  that  he  meant  no  more  than 
to  concede  that  tbe  court  could  properly  in- 
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stmct  the  Jary  as  to  tbe  legal  effect  of  the 
tects  a«  they  found  them  proven,  and  did  not 
mean  that  the  court  conld  decide  on  con- 
flicting evidence  that  there  had  been  a  waiver 
of  the  conditions  of  the  policy  and  withdraw 
the  question  entirely  from  the  Jury.  That  he 
did  not  think  he  was  conceding  the  proposi- 
tion is  further  evidenced  by  the  fact  that 
he  took  exceptions  to  the  instructions  of  the 
Judge,  wherein  he  told  the  Jury  that  there 
was  but  one  question  for  Oaem  to  decide, 
namely,  the  amount  of  the  loss  suffered  by 
the  respondents  by  reason  of  the  fire. 

But  if  it  were  concluded  that  the  appel- 
lant did  concede  that  the  question  whether 
or  not  the  facts  constituted  a  waiver  of  the 
conditlong  of  the  policy  was  to  be  deter- 
mined by  the  court,  we  would  be  constrained 
to  hold  that  the  court  erroneously  determin-' 
ed  the  facts.  Whether  the  respondent  in- 
formed the  agent  of  the  additional  Insurance 
at  the  time  of  the  application  for  the  present 
insurance  seems  to  us  not  to  be  free  from 
doubt,  even  were  we  to  look  alone  to  his  own 
testimony  and  disregard  everything  else.  But 
there  is  the  positive,  emphatic  denial  by  the 
agent  that  the  respondent  gave  any  such  in- 
formation. The  burden  was  on  the  respond- 
ent to  prove  the  issue,  and  to  our  minds  this 
burden  was  not  met.  This  would  require  a 
reversal,  with  directions  for  a  Judgment  in 
favor  of  appellant  But  these  were  questions 
on  which  both  sides  are  entitled  to  the  ver- 
dict of  the  Jury,  and  we  prefer  to  hold  there 
was  a  mistrial,  requiring  correction  by  a  re- 
submission of  the  case  to  the  Jury  than  to  de- 
termine it  on  a  doubtful  construction  of  the 
record. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

MOUNT,  PAEKER,  and  HOLCOMB,  JJ., 
concur. 


THOMPSON  V.  METROPOLITAN  BLDO. 

CO.    (No.  13815.) 
(Supreme  Court  of  Washington.    April  11, 

1.  Pbincipai  and  Sobett  4t=>10&— Liabiutt 
OF  "Subett"—Rei.eask— Change  of  Obli- 
gation. 

Where  a  bondholder  pledged  bonds  as  secu- 
rity for  a  note  of  another  person,  he  was  a 
"surety,"  and,  when  the  pledgee  consented  to  ac- 
cept in  lieu  ot  the  note  certain  bonds  constitut- 
ing a  change  in  the  primary  contract,  the  surety 
was  released. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  Sf  219-222. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Surety.] 

2.  Pbincipal  and  Subktt  «=>128(1)  —  Rk- 
uiASE  of  SuRKxr— Change  in  Contbact— 

ACQDIESCENCK. 

Mere  silence  on  the  part  of  a  surety,  when 
he  is  informed  of  a  modification  of  the  contract 
between  his  principal  and  the  creditor  or  that 
a  new  obligation  has  been  substituted  in  lieu 
of  the  original  one,  does  not  imply  assent  on  his 
part,  and  it  is  not  sufficient  that  he  passively  ac- 


gniesoe ;    he  must  actively  consent  to  be  bonnd 
by  the  terms  of  the  new  agreement. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  U  356-358,  363-365.1 

8.   ^mOIFAI.    AND    SCRBTT    «i=»104(4)    Bx- 

ubask  of  Subett  —  Pboteoxbd  Sitsbtxbs  — 

Chanob  in  Contbact. 
Plaintiff,  who  deposited  bonds  as  security 
for  the  note  of  another  and  took  back  a  note  as 
indemnity,  is  not  subject  to  the  doctrine  of  se- 
cured or  protected  sureties,  where  the  note  was 
absolutely  worthless. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  S  l»3.] 

4.  COBPOBATIONB      4s>123(119    —   PiXDOK       OF 

Stock  —  "Convebmon"  —  What  Cowsn- 

TUTES. 

Where  the  pledgee  of  stock  consented  to  ac- 
cept bonds  in  lieu  of  the  note  for  which  the  stock 
was  pledged  and  received  the  bonds  and  there- 
after refused  to  deliver  the  stock  to  tlie  surety, 
its  act  constituted  "conversion." 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  IS  1-194. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion.] 

6.  Pbincipai.  and  Sttbett  «s>109— LiAsruTr 
OF  SUBETY—REI.EASE— Change  of  Obuoa- 

TION. 

Where  plaintiff  deposited  stodc  to  secore  an- 
other's note,  and  the  pledgee  thereafter  consent- 
ed to  surrender  the  note  and  accept  instead 
bonds  issued  under  a  composition  agreement,  it 
could  not  defend  its  refusal  to  return  the  stock 
on  the  ground  that  the  composition  agreement 
was  void,  where  there  was  no  substantial  depar- 
ture therefrom,  and  where  it  contlnned  to  hold 
the  bonds  and  made  no  effort  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  C!ent  Dig.  {{  219-SS2.] 

6.  Tboveb  and  Convebsion  ^=935,  60— Dam- 
ages—Pbima  Facie  Valot. 

In  trover  for  the  conversion  of  a  chose  in 
action  such  as  a  negotiable  instrument,  bond, 
or  other  evidence  of  indebtedness,  plaintiff  is  en- 
titled to  recover  as  damages  the  value  of  the 
thing  converted,  and  prima  facie  the  face  value 
is  the  true  value. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  f  §  215,  216,  266.] 

7.  Tboveb  and  Convebsion  4=>35— Daicaqeb 
— Pbima  Facie  VALxrE— Pboof. 

In  trover  for  conversion  of  a  bond,  the  bur- 
den is  on  the  defendant  to  overcome  the  prima 
facie  evidence  of  value  consisting  of  the  face 
valua 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  if  215,  216.] 

8.  Estoppel  ®=»18— By  Bond  —  Damages  — 
Prima  1''acie  Value— Pboof. 

In  trover  for  conversion  of  a  bond  against 
the  maker  or  one  primarily  liable  thereon,  he 
cannot  question  face  value  of  his  own  valid  and 
subsisting  obligation.  . 

[Ed.  Note. — For  other  cases,  see  E8t<4>pel, 
Cent  Dig.  {  24.] 

Department  1.  Ai^eal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Frank  R.  Thompson  against  the 
Metropolitan  Building  Company.  Judgment 
for  plaintiff,  and  defendant  appeals,  and 
plaintUI  prosecutes  a  cross-appeal.  Affirmed 
on  the  original  appeal  and  modified  on  the 
cross-appeal,  with  directions. 


AssFor  otUer  csies  «m  sun*  topic  aad  ICBT-NUMBER  In  all  Kejr-Numbered  Digests  and  Indazas 


Digitized  by  VjOOQIC 


WasIiO 


THOMPSOK  ▼.  METBOPOUTAN  BLDO.  CO. 


223 


Douglas,  IJane  &  Douglas,  of  Seattle,  for 
appellant.  Baasman,  Oldbam  &  Goodale  and 
Walter  L.  Nossaman,  all  of  Seattle,  for  re- 
spondent. 

WKBSTER,  J.     This  la  an  action  to  re- 
cover damages  for  the  conversion  of  two  first 
mortgage  bonds.    The  facts  necessary  to  an 
understanding  of  this  opinion  are  these:  On 
June  15,  leil,  the  plaintiff.  Fred  R.  Thomp- 
son, was  the  owner  of  three  first  mortgage 
bonds  of  the  defendant  corporation,  by  the 
terms   of  which  It  promised  to  pay  to  the 
holder  of  each  the  sum  of  |1,000  with  inter- 
est.   On  that  date  plaintiff  pledged  the  bonds 
to  d^endant  as  collateral  security  for  the 
payment  of  a  note  of  the  American  Mortgage 
&  Building  Company  in  the  sum  of  12,404.17. 
This  Indebtedness  was  subsequently  reduced 
to   $1,304.17,   at  which  time   the  defendant 
surrendered  one  of  the  bonds.     Thereafter 
the   mortgage  company  became  indebted  to 
defendant  in  the  sum  of  $580.30  for  rent,  but 
this  was  separate  and  distinct  from  the  note 
for  the  payment  of  which  plaintiff's  bonds 
were   pledged.     On   January   31,    1914,   the 
mortgage  company,  being  indebted  in  a  large 
amount,  made  a  common-law  assignment  to 
P.  B.  Tmax  for  the  benefit  of  its  creditors. 
About  one  year  later,  it  was  mutually  agreed 
between   the  creditors.  Including  defendant, 
and  the  assignee,  that  It  would  be  advisable 
to  bold  the  property  until  business  conditions 
should  improve.     To  carry  this  policy  Into 
effect.  It  was  agreed  that  bonds  of  the  mort- 
gage company  should  be  issued  payable  on  or 
before  ten  years  from  date  of  issuance,  to 
be  secured  by  mortgage  upon  all  of  the  comr 
pany's  real  estate  equities  and  by  t^signment 
of  all  its  interest  in  outstanding  contracts, 
and  these  bonds  were  to  be  accepted  by  the 
creditors  in  settlement  of  their  several  claims 
against  the  company.    Pursuant  to  this  agree- 
ment. Truox  in  due  time  closed  his  trust  as 
assignee  and  released  the  property  to  the 
mortgage  company,  which  in  turn  executed  to 
Truaz,  as  trustee  for  the  bondholders,  an  as- 
signment and  deed  of  trust  conveying  to  him 
all  the  property,  l>oth  real  and  personal,  own- 
ed by  the  company.    Subsequently  the  bonds 
were  prepared,  and  on  March  23, 1916,  Truax 
wrote  to  the  defendant  the  following  letter: 
"Metropolitan     Bnilding    Company,     Seattle, 
Wash. — Gentlemen;     In  accordance  with  your 
agreement  to  accept  bonds  of  American  Mort- 
gage   &    Bnilding    CompBn3r    for    your    claims 
against  the  company,  you  will  find  herewith  in- 
closed bonds  Nob.    *    *    •    aggregating  $2,057.- 
05.    This  ag^e«ate  amount  is  arrived  at  as  fol- 
lows:    [ItemizM  statement  including  both  the 
indebtedness  upon  the  note  and  for  the  rent.] 
Will  yon  kindly  sini  and  mail  to  me  the  receipt 
whidt  is  herewith  mcloeed?" 

On  April  2,  1915,  defendant  wrote  Tmax 
as  follows: 

"Inclosed  please  find  receipt  for  bonds  of 
thf  American  Mortgage  &  Bnilding  Company 
as  listed  thereon." 

The  receipt  referred  to  in  this  letter  fol- 
lows: 


"Seattle,  Wn.,  March  24,  1910.  Reeetved  of 
American  Mortigage  &  Buildine  Company  its 
bonds  Nos.  [being  the  seme  set  forth  in  the  let- 
ter of  Tmax],  aggregating  $2,057.05.  Metro- 
politan Building  Company,  per  E.  H.  Sennott, 
Asst.  Treasurer. 

"The  Metropolitan  Building  Company  also 
holds,  as  security  a/c  claim  for  rent  due  this 
company  from  American  Mortgage  &  BuUding 
Company,  two  (2)  Metropolitan  Bnilding  Co. 
bonds,  property  of  Fred  B.  Thompson." 

By  letter  of  date  April  S,  1916,  Truaz  call- 
ed the  defendant's  attention  to  the  fiict  that 
the  note  of  the  mortgage  company  had  not 
been  inclosed  in  Its  letter  of  April  2d.  On 
April  6th,  defendant  Inclosed  the  note  to 
Truax,  explaining  that  It  had  neglected  to 
send  It  when  the  receipt  for  the  bonds  was 
mailed.  On  the  back  of  the  note  appeared 
the  following: 

"Paid  April  2,  1915. 

"Metropolitan  Building  Company, 
"By  N.E.  Fell.  Cashier." 

On  April  8th,  plaintiff  by  letter  made  de- 
mand upon  Tmax  for  the  return  of  the  two 
bonds  belonging  to  him.  Truax  communicat- 
ed this  demand  to  the  defendant,  but  it  re- 
fused to  deliver  the  bonds,  asserting  the  right 
to  hold  them  as  security  for  the  Indebtedness 
of  the  mortgage  company  to  it  Prior  to  the 
negotiations  resulting  in  the  composition 
agreement,  defendant  notified  Truax  by  letter 
that  its  claim  against  the  mortgage  company 
was  secured  by  the  bonds  belonging  to  the 
plaintiff,  and  diat  it  would  surrender  them 
only  upon  payment  of  the  note  due  It  by  that 
company.  There  Is  other  evidence  in  the  rec- 
ord tending  to  support  defendant's  conten- 
tion that  the  bonds  were  not  Intended  to  be 
accepted  in  payment  of  the  note,  but  In  onr 
view  of  the  case  it  will  not  be  necessary  to 
set  it  forth  at  length.  The  acts  claimed  by 
plaintiff  to  amount  to  a  convei;^lon  of  the 
bonds  are:  (1)  The  defendant's  claiming  the 
right  to  hold  them  as  security  for  the  amount 
due  for  rent  for  which  they  were  not  pledg- 
ed; (2)  the  refusing  up<Hi  demand  to  rede- 
liver the  bonds  after  the  indebtedness  which 
they  had  been  pledged  to  secure  had  been 
paid;  (3)  in  the  event  it  should  be  held  that 
the  acceptance  of  the  ten-year  bonds  did  not 
amount  to  payment  of  the  note,  the  refusing 
to  deliver  the  bonds  after  the  security  pledge 
had  been  released  by  the  acceptance  of  the 
ten-year  bonds  in  lieu  of  the  note  without 
plaintiff's  consent.  The  trial  court  found  In 
favor  of  the  plaintiff  and  assessed  his  dam- 
ages in  the  sum  of  $1,600,  the  amount  admit- 
ted by  the  defendant  to  be  the  value  of  the 
b<Hids.  From  this  disposition  of  the  cause, 
defendant  appeals.  Plaintiff  prosecutes  a 
cross-api)eal  upon  the  ground  that  the  dam- 
ages should  have  been  assessed  in  the  sum  of 
$2,000,  the  face  value  of  the  bonds. 

[1]  The  lower  court  found  that  the  de- 
fendant accepted  the  ten-year  mortgage  bonds 
in  payment  and  satisfaction  of  the  balance 
due  on  the  note  of  the  mortgage  company, 
and  that  its  refusal  thereafter  to  sui:fender 
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the  bonds  upon  demand  amounted  to  oonver- 1 
sion.  We  are  not  disposed  to  disturb  tbisi 
finding  as  being  contrary  to  the  pr^onder- 
ance  of  tbe  evidence.  Admitting,  however, 
for  sake  of  argument,  that  tbe  bonds  were 
not  actepted  In  payment,  It  Is  undisputed 
that  the  defendant  voluntarily  surrendered 
the  note  and  accepted  bonds  in  a  correspond- 
ing amount  and  asserted  the  right  to  hold 
plaintiffs  bonds  as  collateral  security  for 
their  payment  Where  the  owner  of  property 
pledges  it  as  security  for  the  debt  of  another, 
he  is  to  be  treated  as  occupying  the  position 
of  a  surety,  and  any  change  in  the  primary 
contract,  or  the  acceptance  of  a  new  obliga- 
tion in  dilferent  terms  based  upon  a  valid 
consideration  moving  from  the  principal  debt- 
or to  his  creditor  without  the  consent  of  the 
surety,  thereby  releases  his  property  from 
the  lien  of  the  pledge.  Reed  v.  Cramb,  22 
111.  App.  34;  Westbrook  v.  Belton  Ntl.  Bank, 
«7  Tex.  346,  77  S.  W.  »42;  Diehl  v.  Davis, 
75  Kan.  38,  88  Pac.  532,  12  Ana.  Cas.  650; 
Kracht  V.  Empire  State  Surety  Co.,  62  Wash. 
339,  U3  Pac.  773;   32  Cyc.  195. 

[2]  It  is  urged  that  plaintiff  knew  of  the 
composition  agreement  and  the  acceptance  by 
defendant  of  the  mortgage  company  bonds 
and  did  not  object  thereto,  but  It  is  well 
settled  that  mere  silence  on  the  part  of  a 
surety,  when  he  is  informed  of  a  modiflcation 
-of  the  contract  between  his  principal  and  the 
creditor  or  that  a  new  obligation  has  been 
substituted  in  lieu  of  the  original  one,  does 
not  imply  assent  on  his  part  In  order  to 
bind  him  to  the  new  undertaking  it  is  not 
^nflSdent  that  he  passively  acquiesce;  he 
must  actively  consent  to  be  bound  by  the 
terms  of  the  new  agreement  American  Iron 
A  Steel  Mnfg.  Co.  v.  Beall,  101  Md.  423,  61 
AU.  629,  4  Ann.  Gas.  8S3;  Edwards  v.  Cole- 
man, 6  T.,B.  Mon.  (Ky.)  567;  Brandt  on 
Suretyship  &  Guaranty  (3d  Ed.)  {  879;  32 
Cya  161. 

[3]  Plaintiff  did  not  pledge  his  bonds  as 
security  for  the  payment  of  the  ten-year 
bonds  of  the  mortgage  company.  His  proper- 
ty was  deposited  as  collateral  to  secure  tSie 
payment  of  the  mortgage  company's  demand 
note  which  defendant  surrendered  when  it 
took  the  bonds,  and  there  Is  no  evidence  in 
the  record  that  plaintiff  agreed  that  his 
bonds  might  be  held  for  ten  years  as  secu- 
rity for  the  retirement  of  the  bonds  accepted 
by  defendant  It  is  insisted  that  at  the 
time  plaintiff  pledged  his  bonds  to  defendant, 
be  took  from  the  mortgage  company,  as  in- 
demnity, a  note  of  the  Manhattan  Building 
Company,  and  therefore  he  cannot  claim  to 
be  released  by  tbe  novation.  It  was  shown 
that  this  note  was  worthless,  and  for  this  rea- 
son the  doctrine  of  secured  or  protected  sure- 
ties does  not  apply.  Fay  v.  Tower,  58  Wis. 
286, 16  N.  W.  558. 

[4]  It  Is  plain  that  when  defendant  surren- 
dered the  demand  note,  to  secure  which  the 
bonds  in  question  were  pledged,  and  accepted 
Instead  the  ten-year  bonds  of  the  mortgage 


company  without  the  consent  of  plaintiff,  bis 
bonds  were  thereby  released,  and  the  refusal 
of  th6  company  to  surrender  them  upon  de- 
mand was  evidence  of  such  an  act  of  donsin- 
ion  and  authority  over  them  as  to  amount  to 
a  conversion. 

[6]  This  conclusion  renders  it  unnecessary 
to  discuss  the  question  whether  the  assertion 
of  the  right  to  hold  the  bonds  as  security  for 
the  payment  of  the  claim  for  rent  was  like- 
wise an  act  of  conversion.  Defendant  urges 
that  the  composition  agreement  was  not  car- 
ried out  by  the  trustee  according  to  its  terms 
and  provisions,  but  that  preferences  were  gir- 
en  to  certain  creditors,  •  and  therefore  the 
agreement  was  void,  and  the  acceptance  of 
the  bonds  did  not  release  plaintiff's  property. 
This  contention  is  without  merit:  (1)  Be- 
cause there  was  no  substantial  departure 
from  the  agreement ;  and  (2)  because  defend- 
ant continued  to  hold  the  bonds  and  made  no 
effort  to  resdnd  the  agreement. 

Consequently,  whether  the  acceptance  of 
the  bonds  was  intended  to  be  in  satisfaction 
and  discharge  of  the  original  indebtedness  or 
is  to  be  treated  as  the  taking  of  a  new  and 
different  obligation  without  the  consent  and 
agreement  of  plaintiff,  the  collateral  bonds 
were  released  from  the  lien  of  the  pledge, 
and  plaintiff  was  entitled  to  their  immediate 
return. 

[B-l]  Defendant  in  its  answer  d^iied  that 
the  bonds  In  question  were  of  any  greater 
v^lue  than  $800  each.  There  was  no  evi- 
dence as  to  the  value  of  the  bonds  other  than 
that  their  face  value  was  |1,000  each.  The 
court  rendered  judgment  In  favor  of  plaintiff 
for  $1,600,  the  amount  admitted  by  defend- 
ant to  M  the  value  of  the  bonds.  Plaintiff 
insists  by  his  cross-appeal  that  the  judg- 
ment should  have  been  for  the  sum  of  $2,000. 
In  trover  for  the  conversion  of  a  chose  in 
action  such  as  a  negotiable  instrument  l>ond, 
or  other  evidence  of  Indebtedness,  the  plain- 
tiff is  entitled  to  recover  as  damages  the 
value  of  the  thing  converted,  and  prima  fa- 
de the  face  value  is  the  true  value.  The  bur- 
den is  upon  the  defendant  to  overcome  this 
prima  facie  evidence  by  showing  in  mitiga- 
tion such  facts  as  wIU  legitimately  affect  and 
diminish  the  face  value,  such  as  insolvency 
or  the  like.  But  where  the  action  Is  against 
the  maker  of  the  instrument  or  the  one  pri- 
marily liable  thereon,  It  is  held  that  the  de- 
fendant Is  not  permitted  to  question  the  face 
value  of  his  own  valid  and  subsisting  obliga- 
tion. Under  this  rule,  the  judgment  should 
have  been  in  an  amount  equal  to  the  face  val- 
ue of  the  bonds.  Bobbins  v.  Packard,  31  Vt. 
570,  76  Am.  Dec  134;  Hoyt  ▼.  Stuart  90 
Conn.  41,  96  Atl.  166;  Outhouse  v.  Outhouse, 
13  Hun  (N.  Y.)  130;  First  Ntl.  Bank  of  De- 
catur V.  H«iry,  159  Ala.  367,  49  South.  97; 
Kirkpatrick  t.  San  Angelo  Ntl.  Bank  (Tex. 
Civ.  App.)  148  S.  W.  362 ;  Daniel,  Negotiable 
Instruments,  §  329;  Jones,  Collateral  Secu- 
riUes  (3d  Ed.)   i  575;    38  Cyc.  2097.    See, 
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also.   Hetrlck  t.  Smith,  67  Wash,  664,  122 
Pac.  36S. 

We  condade  that  the  Judgment  shonid  be 
affirmed  on  the  original  appeal,  and  modified 
on  the  croas-am^eal,  with  direction  to  enter 
judgment  In  favor  of  plalntiil  for  the  sum  of 
$2,000,  with  Interest  from  March  24,  1916,    - 

ELLIS,  C.  J.,  and  OHADWICK  and  MAIN, 
JJ.,  concur. 


PARNANDIS  et  aL  V.  CITY  OP  SBATTLB. 
(No.  13713,) 

(Supreme   Court    of    Washington.      April    12, 
1917.) 

1,    JUDGICENT     <g=>(505— MEBGEB      AND      Ba»— 

Dakaos  fob  Continuino  Injubies. 

An  action  against  a  city  for  removal  of  lat- 
eral support  by  a  cut  in  regrading  a  street,  in 
which  plaintiffs  were  limited  under  the  lav  to 
tbe  recovery  of  such  damages  as  they  were  able 
to  prove  they  had  suffered  within  the  period  of 
30  days  prior  to  the  date  of  fjling  the  claim 
upon  which  the  action  had  been  based  up  to  and 
including  the  date  of  the  trial,  was  not  res  judi- 
cata of  a  subsequent  action  for  damages  sus- 
tained by  them  after  the  time  of  the  first  triaL 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1119.] 

2,  JUDGIIXnT        <S=»954r-PBE8UMPTI0NS— FOB- 
ICEB   ReCOVEBY— PBOSFECTiyE   DAKAGXS. 

Idi  an  action  for  damages  caused  by  the  re- 
moval of  lateral  support  when  regrading  a 
street.  In  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  presumed  that  plaintiffs  in  a 
prior  action  tat  former  damage  were  limited  to 
recovery  of  damages  sustained  up  to  the  time 
of  that  trial,  and  were  not  allowed  to  recover 
for  future  or  prospective  injuries  to  their  prop- 
erty. 

[Bd.   Note,— For  other  cases,  see  Judgment, 
Cent.  Dig,  SS  1816-1818,] 

3,  MuinCIPAL    COBFOBATIONB    4=>404(3) — Ao- 

Tions  lOB  Damaoks  to  Pbopebtt— Notice 
— Sufficiency,  ' 

As  a  notice  to  the  city  under  the  statute  of 
the  damage  caused  by  lessening  the  value  of  the 
property  by  regrading  called  the  attention  of  the 
defendant  city  to  the  then  condition  of  the  prop- 
erty and  from  inspection  they  could  have  discov- 
ered that  a  slide  was  likely  to  occur  from  the 
property  into  another  street,  the  court  proper- 
ly in  the  exercise  of  its  discretion  permitted  a 
trial  amendment  to  cover  an  item  of  damage 
caused  by  such  sUde,  occurring  after  the  giving 
of  the  notice,  and  did  not  err  in  receiving  evi- 
dence relative  to  such  slide, 

[Ed,  Note,— For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  §  991.] 

4,  TbIAL    «=s286(ll)— iNSTBUCTIONfr— Bbeobt— 

Cube  by  Otubb  Instbuctions. 
An  instruction,  that  the  jury  might  find  for 
the  plaintiffs  in  such  sum  as  they  believed  they 
had  been  damaged  since  filing  of  claim  by  reason 
of  any  slides  which  took  place  within  two 
years  prior  to  the  filing  of  the  complaint,  while 
perhaps  misleading  if  taken  alone,  was  not  er- 
ror when  taken  with  instructions  that  plaintiffs 
could  not  recover  for  damages  occurring  more 
than  30  days  before  the  filing  of  the  claim,  and 
that  in  determining  the  compensation  they 
should  find  the  difference  between  the  market 
value  30  days  before  the  filing  of  the  claim  and 
at  tbe  date  of  trial,  and  compare  the  two,  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  716.] 


Department  1.  Appeal  from  Superior 
(Tourt,  King  County ;  Kenneth  Mackintosh, 
Judge. 

Action  by  S,  0.  Famandls  and  others 
against  the  City  of  Seattle.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Hugh  M.  Caldwell  and  Walter  F.  Meier, 
both  of  Seattle,  for  appellant.  Jay  C,  Allen, 
of  Seattle,  for  respondents. 

WEBSTER,  J.  This  Is  an  action  to  recov- 
er damages  alleged  to  have  been  caused  by 
the  removal  of  lateral  support.  During  tbe 
years  1907,  1908,  and  1009,  the  city  of  Seat- 
tle caused  Main  and  Jackson  streets  to  be  re- 
graded  between  Tenth  and  Twelfth  avenues, 
in  such  manner  as  to  necessitate  a  cut  of 
approximately  86  feet,  which  reached  day- 
light at  Twelfth  avenue  and  Jackson  street; 
that  Is,  the  grades  met  at  that  point  The 
earth  on  the  north  side  of  Jackson  street 
was  of  such  character  that,  when  the  cut  was 
made,  It  developed  a  tendency  to  slide  Into 
the 'Street  The  sliding  continued  untU  the 
property  of  respondents,  consisting  of  two 
lots  facing  on  Main  street  which  was  the 
street  Immediately  north  of  Jackson  street 
was  Invaded.  In  September,  1912,  respond- 
ents Instituted  an  action  against  appellant  In 
the  superior  court  for  King  county  In  which 
they  sought  to  recover  damages  caused  by  a 
sUde  resulting  from  the  removal  of  the  later- 
al support  to  their  property.  In  that  action 
respondents  recovered  judgment  for  $2,0<X>, 
which  appellant  thereafter  paid.  On  the 
13th  day  of  March,  1915,  respondents  caused 
to  be  filed  with  the  city  clerk  of  the  city  of 
Seattle  a  claim  for  damages  in  which  they 
set  forth  that,  within  30  days  prior  to  the  fil- 
ing of  such  claim,  another  slide  had  occur- 
red by  reason  of  the  same  regrading  of  Jack- 
son and  Main  streets  between  Tenth  and 
Twelfth  avenues.  In  July,  1915,  respondents 
commenced  this,  their  second  action,  for  dam- 
ages against  the  dty.  For  answer  appellant 
Interposed  a  general  denial  and  affirmatively 
pleaded  the  Institution  of  the  first  action,  the 
trial  thereof  upon  the  merits,  the  recovery  of 
judgment  and  the  payment  of  the  same, 
claiming  that  thereby  all  matters  and  things 
sought  to  be  Utlgated  in  this  action  had  pre- 
viously been  adjudicated.  Upon  the  Issues 
thus  Joined,  the  cause  was  tried  to  the  court 
sitting  with  a  jury,  resulting  in  a  verdict  and 
judgment  In  favor  of  respondents. 

The  numerous  assignments  of  error  resolve 
themselves  Into  three  distinct  classes  and 
present  the  following  questions  for  determl- 
natian:  (1)  Was  the  Judgment  in  the  first  ac- 
tion res  adjudicata  of  tbe  matters  sought  to 
be  litigated  In  the  present  suit?  (2)  Did  the 
court  err  in  receiving  evidence  relative  to  the 
obstruction  of  ingress  and  egress  to  and  from 
respondents'  property  caused  by  the  sliding 
out  of  Main  street?  (3)  Did  the  court  err  in 
Instructing  the  jury? 


^=>For  other  cases  see  sun*  toplo  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes^ 
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[1, 2]  I.  In.  tbe  first  action  respondents 
were  limited  under  the  law  to  the  recovery 
of  such  damages  as  they  were  able  to  prove 
they  had  suffered  within  the  period  of  30 
days  prior  to  the  date  of  flUng  the  claim 
upon  which  that  action  had  been  based  up  to 
and  Including  the  date  of  the  trial.  Clearly 
they  could  not  have  recovered  In  that  action 
for  future  or  prospective  Injuries  to  their 
property.  In  Jorguson  v.  Seattle,  80  Wash. 
126,  141  Paa  334,  a  case  involving  damages 
due  to  a  continuing  or  progressive  slide,  this 
court  said: 

"Construing  the  charter  provision  as  applica- 
ble to  all  claims  for  damages  and  the  statute  as 
making  tbe  filing  of  tbe  claim  mandatory,  as 
we  do,  it  is  manifest  that  the  plaintiffs  were 
only  entitled  to  recover  such  damages  as  they 
were  able  to  show  they  had  suffered  from  the 
16th  day  of  January,  1813,  up  to,  and  including, 
the  date  of  trial." 

We  must  assume.  In  the  absence  of  any 
showing  to  the  contrary,  that  respondents 
were  not  permitted  In  the  first  action  to  re- 
cover future  or  prospective  damages,  but 
were  limited  to  the  recovery  of  such  damages 
only  as  they  had  sustained  up  to  and  Includ- 
ing the  time  of  the  trial.  While  the  evidence 
In  that  case  may  have  taken  a  broad  scope, 
there  Is  nothing  In  the  record  before  us  to 
Indicate  that  the  cause  was  submitted  to  the 
Jury  upon  an  Improper  theory,  or  that  re- 
spondents were  permitted  to  recover  damages 
for  Injuries  to  their  property  which  might 
or  might  not  thereafter  occur.  In  the  ab- 
sence of  a  countervailing  showing,  we  must 
indulge  the  presumption  that 'the  cause  was 
tried  within  the  Issues,  and  that  the  court 
by  appropriate  Instruction's  limited  respond- 
ents' right  of  recovery  to  such  damages  as 
had  already  been  sustained.  In  Doran  v. 
Seattle,  24  Wash.  182,  64  Pac.  230,  54  L.  R. 
A.  532,  85  Am.  St.  Rep.  948,  this  court  went 
at  some  length  into  the  question  of  the  right 
to  bring  successive  actions  to  recover  dam- 
ages for  continuing  and  progressive  slides, 
and,  after  reviewing  numerous  authorities, 
holds  that  the  better  reasoning  Is  with  the 
cases  which  sustain  the  right  to  maintain 
such  actions,  declaring  that  any  other  rule 
would  be  not  only  Illogical  but  would  be 
fraught  with  doubt  and  uncertainty.  This 
court  Is  committed  to  that  doctrine.  The 
ruling  therefore  of  the  court  below,  that  the 
judgment  In  tbe  first  action  was  not  res  ad- 
judlcata  of  the  matters  sought  to  be  litigated 
in  the  present  suit,  was  clearly  right. 

[3]  II.  The  second  question  for  considera- 
tion relates  to  the  reception  of  evidence  as  to 
the  obstruction  of  Ingress  and  egress  to  and 
from  respondents'  property  by  reason  of  the 
slide  occurring  in  Main  street.  Appellant  ob- 
jected to  this  testimony  upon  the  ground  that 
the  claim  filed  by  respondents  set  forth  in- 
terference with  Ingress  and  egress  as  a  dam- 
age resulting  from  the  regrading  of  Jackson 
street,  and  not  from  the  sliding  out  of  Main 
street.  The  evidence  In  the  case  was  to  the 
effect  that  the  sliding  of  Main  street  occur- 


red subsequent  to  both  the  filing  of  respond- 
ents' claim  and  the  commencement  of  tliis  ac- 
tion in  puTBuance  thereof.  Tbe  claim  upon 
which  the  present  action  Is  predicated  'was 
for  Injuries  to  respondents'  property  alleged 
to  have  been  caused  by  the  regrading  of 
Main  and  Jackson  streets  between  Tenth  and 
Twelfth  avenues  and,  after  specifying  tbe 
alleged  wrongful  acts  on  the  part  of  appel- 
lant in  making  such  regrade,  continues  wltb 
this  statement: 

"That  by  reason  of  said  work  hereinbefore 
stated,  the  said  real  property  and  the  said 
buildings  were  greatly  damaged,  wbidi  said 
damage  was  and  is  a  continuing  one,  and  with- 
in 30  days  last  past  claimants  have  been  greatly 
damaged  by  reason  of  the  lessened  value  of  the 
real  property,  *  •  •  which  said  damage  is  a 
continuing  damage  and  will  continue  to  in- 
crease and  enlarge." 

The  object  of  requiring  claims  of  this 
character  to  be  filed  is  to  give  timely  notice 
to  the  dty  of  the  matter  complained  of,  and 
thus  enable  it  to  make  prompt  Investl^tlon 
and,  if  possible,  take  action  to  arrest  the  prog- 
ress of  the  injury  and  minimize  V^e  dam- 
ages. The  evidence  shows  that  the  daim  in 
this  case  fully  accomplished"  that  purpose. 
As  has  been  aptly  said,  the  purpose  of  notice 
Is  notice.  Pursuant  to  the  filing  of  the  claim, 
appellant  took  timely  steps  for  the  purpose 
of  preventing  a  slide  Into  Main  street'  after 
having  sought  and  obtained  the  consent  of 
respondents  to  go  upon  their  property  for 
that  purpose.  The  condition  In  Main  street 
concerning  which  the  testimony  complained 
of  was  offered  and  received  was  due  solely 
to  the  acts  set  forth  In  tbe  claim  filed.  It  is 
not  contended  that  the  <Aty  was  In  any  man- 
ner misled  or  lulled  to  sleep,  or  that  it  could 
have  taken  any  other  or  different  action 
than  It  did,  even  though  the  condition  In 
Main  street  had  been  specifically  called  to 
its  attention.  Indeed,  respondents  could  not 
specify  as  an  item  of  damage  the  physical 
obstruction  in  Main  street  until  after  It  bad 
occurred,  and  obviously  the  City  could  not 
then  have  prevented  it.  Its  attention  was 
•"lecifloally  called  to  irtiyslcal  conditions 
which  probably  would,  and  in  fact  did,  sub- 
sequently result  In  a  slide  In  Main  street, 
and  that  the  city  appreciated  that  fact  is 
made  manifest  by  Its  action  In  attempting 
to  prevent  it  The  slide  Into  Main  street 
was  Incidental  to  tbe  condition  of  which  the 
city  had  ample  notice.  Falldln  v.  Seattle, 
57  Wash.  307,  106  Pac.  914 ;  Hase  v.  SeatOe, 
51  Wash.  174,  98  Pac.  370,  20  L.  B.  A.  (N.  S.) 
938;  Hieber  t.  Spokane,  78  Wasb.  122,  131 
Pac.  478. 

The  evidence  disclosed  that  this  slide  oc- 
curred only  a  short  time  prior  to  the  trial, 
and  the  court  did  not  abuse  its  discretion 
In  permitting  a  trial  amendment  of  the  com- 
plaint to  be  made  in  order  to  cover  that 
Item  of  damage.  The  amount  of  the  claim 
was  greatly  In  excess  of  the  amount  re- 
covered. When  the  amendment  was  allowed 
by  tbe  court,  appellant  did  not  claim  surprise 
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nor  did  It  move  for  a  continaance,  but  pro- 
ceeded with  the  trial  of  the  case.  We  are  of 
the  opinion  that  the  court  did  not  err  in  re- 
ceiving the  evidence  relative  to  the  slide  In 
Main  street. 

[4]  III.  The  assignment  th&t  the  court 
erred  In  Instructing  the  Jnry  U  based  upon  an 
Isolated  portion  of  the  charge  wherein  the 
Jniy  was  told  that  It  might  find  for  respond- 
ents In  such  sum  as  it  believed  they  bad  been 
damaged  since  February  13,  1915,  by  reason 
of  any  slides  which  took  place  wltbln  two 
years  prior  to  the  filing  of  the  complaint 
If  this  were  the  only  lustructlon  upon  tbat 
question,  It  may,  well  be  said  tbat  the  Jury 
might  have  been  misled  by  It.  Clearer  lan- 
guage to  express  tbe  Idea  could  no  doubt 
have  been  wnployed,  but  it  was  the  evident 
Intention  of  the  trial  court  to  limit  respond- 
ents' recovery  to  such  damages  as  they  had 
sustained  since  February  13,  1915,  and  also 
to  charge  the  Jury  that  -by  reason  of  the 
statate  of  limitations  the  action  must  have 
been  commenced  within  two  years  after  the 
happening  of  the  Injury  of  which  respond- 
ents complained.  The  Instmctlqn  at  most 
was  ambiguous  and  was  directly  followed  by 
this  language: 

"You  are  Instructed  that,  in  connection  with 
the  law  requiring  the  filing  of  claim,  if  you  find 
from  the  facta  in  this  case  that  the  damage  to 
plaiutiffs'  property  occurred  from  slides  more 
than  30  days  prior  to  the  filing  of  pliiintiCEs' 
daim,  that  is,  prior  to  the  13th  day  of  Febru- 
ary, 1915,  plaintiffs  cannot  recover  from  tlie 
city  for  any  damage  so  sustained.  If  you  find 
that  a  part  or  portion  of  said  damage  result- 
ed to  plaintiffs*  property  from  slides  prior  to 
said  13th  day  of  February,  1915,  then  yon  are 
instructed  that  under  the  law  plaintiffs  chnnot 
recover  in  this  action  for  such  damages  or  par- 
tial damages  as  resulted  to  plaintiffs  and  uieir 
property  through  said  prior  slides." 

And  later  in  the  charge  tbe  court  Instruct- 
ed the  jury  as  follows: 

"Ton  are  instructed  that,  in  the  event  yon  find 
the  plaintiff  la  entitled  to  recover,  the  nde  to  be 
used  by  you  in  determining  the  compensation  is 
Kxed  by  the  laws  of  this  state,  and  so  far  as  it 
applies  to  this  action  is  as  follows:  Take  the 
fair  cash  market  value  of  the  property  with  all 
its  physical  surroundings  and  circumstances  on 
a  date  30  full  days  prior  to  the  13th  day  of 
March,  1915,  to  wit,  on  February  13,  1915,  and 
ascertain  the  fair  cash  market  value  upon  said 
date.  Then  find  the  fair  cash  market  value  of 
the  pr<^;>erty  with  all  its  surroundings  and  cir- 
cumstances on  the  date  of  the  trial  of  this  cause, 
and  compare  the  two.  If  you  find  from  a  fair 
preponderance  of  the  evidence  tbat  tbe  fair  cash 
market  value  of  the  idaintiffs'  property  is  to- 
day less  than  it  was  on  the  previous  date  men- 
tioned, that  is,  on  the  13th  day  of  February, 
1915,  and  if  you  further  find  from  a  preponder- 
ance of  tbe  evidence  that  the  depreciation,  if 
any,  of  said  market  value  between  said  dates  has 
resulted  wholly  and  exclusively  through  and  be- 
cause of  the  acts  alleged  in  the  complaint  sub- 
sequent to  said  13th  day  of  February,  1915, 
then  I  instruct  you  that  under  the  law  plaintiffs 
are  entitled  to  recover  herein,  and  that  the  meas- 
ure of  plaintiffs'  compensation  is  the  difference 
in  fair  cash  market  value  between  said  dates." 
Taking  the  whole  charge  together,  Instead 
of  separating  and  Isolating  a  part  thereof 


for  the  purpose  of  criticism,  It  seems  perfect- 
ly plain  that  the  Jury  could  not  have  been 
misled  or  confused.  It  would  be  difficult  to 
employ  more  apt  and  appropriate  language 
than  that  used  by  the  trial  court  In  the  por- 
tions of  tbe  charge  last  above  referred  to  for 
tbe  purpose  of  explaining  to  the  Jury  that 
respondents  were  confined  to  a  recovery  of 
sucb  damages  only  as  they  had  suffered  by 
means  of  slides  occurring  subsequently  to 
February  13,  1915,  and  the  jury  must  have  so 
understood.  It  is  well  settled  by  tbe  decisions 
of  this  court  that,  although  a  portion  of  the 
instructions  if  standing  alone  may  be  tech- 
nically erroneous  and  have  a  tendency  to 
confuse  or  mislead  the  Jury,  yet  It  will  not 
constitute  prejudicial  error  if,  when  taken  In 
connection  with  the  instructions  as  a  whole, 
the  Jury  could  not  have  been  misled  as  to 
the  principles  of  law  applicable  to  the  Issues. 
Olmstead  v.  Olympla,  69  Wash.  147,  109 
Fac.  602;  Sudden  &  Chrlstenson  v.  Morse, 
55  Wash.  372,  104  Paa  645 ;  St.  John  v.  Cas- 
cade Lumber,  etc,  Co.,  53  Wash.  193, 101  Pae. 
833;  Manhattan  Bldg.  Co.  v.  Seattle,  52 
Wash.  226,  100  Pac.  330';  Gray  v.  Washings 
ton  Water  Power  Co.,  30  Wash.  665,  71  Pac. 
206. 

Upon  the  whole  record.  We  are  convinced 
that  the  cause  was  fairly  tried,  and  that 
there  is  no  error  warranting  a  reversaL 

Affirmed. 

ELLIS,  C.  X,  and  MAIN  and  OHADWICK, 
33.,  concur. 


STATE  V.  BARTOW.     (No.  13843.) 

(Supreme  Court  of  Washington.    April  3, 
1917.) 

1.  Intoxicatinq  Liquobs  «:»132— Offenses 

— ESSENTIAI.  ELEMKNTS. 

Under  Initiative  Measure  No.  3  (Laws  1915, 
p.  3)  §  4,  making  it  unlawful  for  any  person  to 
sell  intoxicating  liquors,  and  section  7,  except- 
ing sales  by  registered  druggists  for  certain 
purposes  from  tbe  provisions  of  the  act,  section 
7  does  not  in  itself  define  a  crime. 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  141.] 

2.  Intoxioatino  liiQDOBS  €s»215— Infobma- 

TION— 'SDFFICIENCT. 

An  Information,  charging  accused  with  be- 
ing a  registered  druggist  and  selling  alcohol 
for  prohibited  purposes,  is  drawn  under  Initia- 
tive Measure  No.  3,  §  4,  prohibiting  sale  ot 
intoxicating  liquors  by  any  person,  and  not 
under  section  7  allowing  registered  druggists 
to  sell  for  certain  purposes,  since  section  7  cre- 
ates no  crime. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  it  258-260.] 

3.  Intoxicating  Lisuobs  <S=»221— Infoema- 
TioN— Mattehs  of  Defense. 

Under  Initiative  Measure  No.  3,  prohibiting 
sales. of  intoxicating  liquors  by  any  person,  and 
section  7,  allowing  registered  druggists  to  sell 
for  certain  purposes,  an  information, need  not 
negative  such  exception  for  it  is  a  matter  of 
defense. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  H  240-248.] 
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4.  Indictuent  and  Information   ^s»lll(2) 
— Stattjtobt    OFFENSEa— Nboativinq    lac- 

CEPTI0N8. 

Exceptions  and  proyiaoB  found,  not  in  the 
enacting  clause  of  a  criminal  statute,  but  in 
subsequent  clauses,  are  re^rded  as  matters  of 
defense,  and  need  not  be  negatived  in  the  in- 
formation nor  proven  by  the  state. 

[Ed.   Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  290.] 
6.  Indictkent   and    Information    4=9111(2) 

— StaTOTOBT   OFFBNflES— ENACTINO   CLAUSE. 

Initiative  Measure  No.  3,  §  7,  allowing  reg- 
istered druggists  to  sell  intoxicating  liquors  for 
certain  purposes,  is  not  an  enacting  clause, 
since  it  creates  no  offense,  but  simpl;  contains 
exceptions  to  the  crime  created  and  defined  in 
section  4. 

[Eld.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  296.] 

6.  Indictment   and   Infobmation    «=»119 — 

SirBFLtrSAGE. 

Under  InitiatiTe  Measure  No.  8,  §  4,  pro- 
hibiting sales  of  intoxicating  liquors,  and  sec- 
tion 7,  allowing  registered  drug^sts  to  sell 
for  certain  purposes,  allegations  in  an  infor- 
mation charging  accused  with  being  a  register- 
ed druggist  and  selling  for  a  prohibited  pur- 
pose may  be  rejected  as  surplusage,  since  they 
do  not  identify  the  crime. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  311-314.] 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;  Augustus  Brawley, 
Judge. 

H.  Q.  Bartow  was  convicted  of  selling  In- 
toxicating  liquors,    and   appeals.      Affirmed. 

Norvell  &  Norvell,  of  Anacortes,  for  appel- 
lant A.  R.  HUen  and  R.  V.  Welts,  both  of 
Mt  Vernon,  for  the  State. 

MORRIS,  J.  Appellant  was  oonvicted  un- 
der an  information  charging: 

"That  at  Anacortes,  in  said  Skagit  county, 
Wash.,  on  or  about  the  18th  day  of  April,  1918, 
said  defendant  then  and  there  being  a  regis- 
tered drilggist  and  pharmacist,  did  then  and 
there  willfully  and  unlawfully  sell  unto  anoth- 
er,  to  wit:    One  Miller  and   one  Ellis, 

intoxicating  Uquor,  to  wit:  Two  one-quart  bot- 
tles of  grain  alcohol,  and  at  said  time  said 
grain  alcohol  was  not  sold  for  mechanical  or 
chemical  purposes,  and  that  defendant  well 
knew  that  said  grain  alcohol  was  not  to  be 
used  for  chemical  or  mechanical  purposes,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Washington." 

[1-4]  Appellant  iilow>  complains  that  the 
state  failed  to  prove  that  he  was  "a  regis- 
tered druggist  and  pharmacist"  at  the  time 
of  the  alleged  sale  as  charged  in  the  In- 
formation. Under  sncli  a  contention  the  de- 
dslve  question  Is  whether  or  not  the  words 
"then  and  there  being  a  registered  druggist 
and  pharmacist"  are  an  essential  element  of 
the  crime  charged.  Clearly  they  are  not 
Section  '4  of  inltlatlTe  measure  No.  3  (Laws 
1C15,  p.  2)  makes  It  unlawful  for  any  per- 
son to  sell  intoxicating  liquor  "except  as  In 
this   act  provided."     Siectlon  7  provides: 

"Nothing   in  this  act  shall  be  construed  to 

grohibit   a   registered   druggist    or   pharmacist 
•om  selling    •    •    •    alcohol  for  mechanical  or 
chemical  purposes  only." 


The  basis  of  appellant's  claim  of  error  is 
that  the  Informatim  is  drawn  vinder  section 
7.  This  contention  cannot  be  sustained,  as 
section  7  defines  no  crime,  nor  contains  no 
provision  making  any  sale  of  Uquor  unlaw- 
fuL  It  simply  enumerates  certain  sales  of 
liquor  that  may  be  lawfully  made  by  a  reg- 
istered druggist  or  pharmacist,  as  for  medic- 
inal purposes  upon  the  prescription  of  a  li- 
censed physician,  for  sacramental  purpoiies, 
and  alcohol  for  mechanical  or  chemical  pur- 
poses. These  enumerated  sales  are  among 
those  excepted  from  the  provisions  of  section 
4  by  the  clause  "except  as  In  this  act  pro- 
vided," and  fall  within  the  well-recognized 
general  rule  of  criminal  pleading  that  excep- 
tions and  provisos,  found  not  in  the  enacting 
clause  of  a  criminal  statute,  but  only  In  sub- 
sequent clauses  or  provisions,  need  neither 
be  negatived  in  the  information  nor  proven 
by  the  state,  but  are  regarded  as  matters  of 
defense.  State  y.  Davis,  43  Wash.  116,  86 
Pac.  201. 

[6]  Since  that  part  of  section  7  ander  con- 
sideration neither  creates  nor  defines  a  de- 
fense, but  simply  contains  exceptions  to  the 
crime  crealted  and  defined  in  section  4,  it  can 
in  no  sense  be  construed  as  an  enacting  clause. 
State  V.  Seifert,  65  Wash.  506,  118  Pac.  746. 
This  rule  has  found  special  application  in 
prohibitory  liquor  statutes  containing  excep- 
tions In  favor  of  druggists.  McAdams  v. 
State,  9  Oa.  App.  166,  70  S.  E.  893;  State 
V.  Moore,  166  N.  C.  284,  81  S.  E.  294;  Walk- 
er v.  State,  68  Tex.  Cr.  R.  818,  151  S.  W. 
318 ;  People  v.  Shuler,  136  Mich.  161,  98  X. 
W.  986;  State  v.  Beneke,  9  Iowa,  203;  Baeu- 
mel  V.  State,  26  Fla.  71,  7  South.  371;  State 
V.  Duggan,  15  R.  I.  403,  6  Aa  787 ;  23  Cyc. 
239- 

[6]  It  being  unnecessary  for  the  state  to 
charge  that  the  alleged  sale  did  not  fall  with- 
in any  excepted  class,  it  was  unnecessary  to 
prove  it.  Appellant  relies  upon  certain  Mis- 
souri cases  of  which  State  t.  Marchand,  25 
Mo.  App.  057,  is  a  type.  In  these  cases  de- 
fendants were  Indicted  for  violations  of  a 
statute  relating  to  druggists,  and  not  for  un- 
lawful sales  of  liquor.  The  court  reasons 
that,  inasmuch  as  the  statute  under  which 
the  indictments  were  drawn  had  reference 
only  to  "druggists"  as  that  term  is  defined  in 
other  state  statutes,  the  defendants  could  on- 
ly be  Indicted  and  convicted  as  druggists; 
the  statute  covering  no  other  class  of  per- 
sons. No  such  limitation  Is  found  in  our 
law.  It  is  not  a  law  applying  to  druggUts 
only,  and  hence  one  which  druggists  alone 
can  violate.  It  Is  an  offense  for  any  person 
to  sell,  except  as  In  the  act  provided.  It  was 
therefore  unnecessary  to  either  allege  or 
prove  that  appellant  was  a  druggist,  and  no 
error  can  be  predicated  upon  the  state's  fail- 
ure to  so  prove.  Neither  does  the  insertion 
of  this  Immaterial  matter,  as  appellant  fur- 
ther contends,  fall  within  the  rule  as  stated 
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la  Joyce  on  Indictments,  |  267,  tbat,  while 
Immaterial  Hvermenta  may  be  rejected,  tliei^ 
cannot  be  a  rejection  as  Biirplusage  of  an 
aTerment  which  la  descriptive  of  the  Identi- 
ty of  tliat  which  is  legally  essential  to  the 
claim  or  charge,  including  those  allegations 
whldi  operate  by  way  of  description  of  that 
whicb  1b  material.  The  thing  legally  essen- 
tial in  this  Information  was  the  unlawful 
sale  by  appellant  of  Intoxicating  Uquor  to 
the  persons  named  and  in  the  manner  and 
form  cikarged.  The  character  or  description 
of  the  person  making  such  sale  was  imma- 
terial, since  "any  person"  selling  intoxicat- 
ing Uquor  contrary  to  the  proyislons  of  the 
initiative  act,  whatever  bis  trade,  calUng,  or 
profession,  would  be  guilty  of  an  offense. 
That  appelant  is  a  druggist  was  ia  no  sense 
descriptive  of  or  a  part  of  the  act  charged. 
It  added  neitbar  to  its  certainty  nor  uncer^ 
tainty.  The  rule  contended  for  by  appel- 
lant has  been  recognized  by  this  court  and 
given  its  due  weight  in  State  v.  Wilson,  91 
Wash.  18ft,  157  Pac.  474,  where  it  was  said: 
"This  role  is  based  upon  the  idea  that  the 
particular  description  is  essential  to  the  iden- 
tity of  the  thing  taken." 

In  other  words,  to  be  material  the  descrii>- 
tlve  words  In  the  information  must  be  an  es- 
sential part  of  the  thing  charged  as  the  crim- 
inal act.  The  description  here  complained  of 
cannot  be  so  regarded  or  in  any  other  light 
than  as  mere  surplusage. 

Other  exceptions  are  presented  In  the  rec- 
ord. They  have,  however,  not  been  urged 
upon  us,  and  upon  examination  we  find  them 
without  merit    The  Judgment  is  affirmed. 

ELLIS.  C.  J.,  and  CHADWICK,  MAIN,  and 
WEBSTER,   JJ.,   concur. 


NOLLMETBR  v.  TACOMA  RT.  &  POWER 

OO.     (No.  13764.) 

(Supreme  Court  of  Washington.    April  12, 

1»17.) 

1.  Oabbiebs  @s>321(14)— Injubies  to  Passkn- 
oek — instkuction. 

In  an  action  against  a  street  railroad  for 
injuries  to  plaintiff  when  attempting  to  alight 
from  defendant's  car,  charge  to  the  jury  held  to 
contain  a  fair,  dear,  and  concise  statement  of 
the  issues  involved,  and  to  define  the  rules  of 
law  applicable  with  accuracy. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  {  1332.] 

2.  Carbiebs  »=>821  (21)— I» jttby  to  Pabskn- 
OEBS — ^Instbdctioh. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passengw  while  attempting  to 
alight,  where  the  court  instructed  tbat  tbe  bur- 
den was  on  plaintiff  to  establish  that  he  was 
thrown  from  the  car  substantially  as  charged 
in  the  complaint— i.  e.,  by  reason  of  the  con- 
ductor's negligence  in  starting  the  car  while 
plaintifl  was  in  the  act  of  alighting,  but  be- 
fore he  had  completely  alighted — the  charge  was 
a«  favorable  to  defendant  as  it  had  any  reason 
to  expect,  carrying  the  plain  implication  that 
if  plaintiflTs  injuries  were  caused  by  an  attempt 
on  bis  part  to  alight  or  jump  from  tbe  car  aft- 


er it  had  been  stopped  and  af  ain  put  in  motion, 
as  alleged  by  defendant,  plamtiS  could  not  re- 
cover. 

[EM.    Note.— FV>r   other   cases,    see    Carriers, 
Cent.  Dig.  $  1834.] 

3.  Tbiai,  (&=>26(X8)  —  Instbuotions  —  De- 

rBNDANT'S  RlQHT. 

Defendant  street  railroad  was  not  required 
to  rest  its  defense,  upon  mere  inference  or  im- 
plication, however  plain,  arising  from  the  in- 
structions given,  but  was  entitled  to  have  its 
version  of  Uie  accident  definitely  and  specifical- 
ly submitted  to  the  jury,  if  there  was  any  sub- 
stantial evidence  tending  to  prove  the  allega- 
tions of  the  affirmative  defense,  and  if  defend- 
ant presented  a  proper  instruction  embodying 
the  law  applicable  with  the  request  to  so  in- 
struct. 

[EVI.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  657.] 

4.  Cabriers  <8=>333(5— Injuries  iw  Alight- 
ing FBOii  Moving  Cab— Neglioence. 

It  is  not  negligence  j;>or  se  for  a  passenger 
to  attempt  to  alight  from  a  moving  street  car 
in  the  absence  of  circumstances  making  the 
attempt  so  dangerous  that  it  might  not  be  made 
by  a  person  of  ordinary  care  and  prudence,  hav- 
ing regard  for  bis  own  safety;  if,  under  all  the 
circumstances,  an  ordinarily  prudent  person 
would  reasonably  have  been  warranted  in  at- 
tempting to  alight  from  a  moving  car,  negli- 
gence as  a  matter  of  law  will  not  be  imputed  to 
a  passenger  who  pursues  that  course. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  J  1381.] 

5.  Tbial  <S=>261— Instbcctions— Pabtiai  In- 
corbectness  of  Request. 

To  entitle  a  party  to  predicate  error  on  the 
court's  refusal  to  give  a  requested  instruction, 
such  an  instruction  must  be  substantially  cor- 
rect, and  Buch  as  the  court  might  give  without 
modification  or  omission;  and  an  instruction 
which  is  in  part  correct  and  in  other  particu- 
lars incorrect,  may  be  refused  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  IS  484,  660,  671,  673,  675.] 

6.  Tkiai.  «=s>a60(l)  —  Instbuotions  —  Rbpe- 

TITION. 

When  requested  instructions  were  amply 
covered  by  the  instructions  given  it  was  not 
error  to  refuse  to  give  the  xequests  in  the  exact 
language  asked,  it  being  sufficient  if  the  sub- 
stance of  the  requests  was  correctly  covered  in 
suitable  language. ' 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  661.] 

7.  Tbial  «=>255(5>— Dibection  to  Dibreoabd 
Evidence — SurFiciBNCY. 

In  an  action  against  a  street  railroad  for 
personal  injuries  to  a  passenger,  where  plain- 
tiff testified  that  he  had  not  the  money  to  have 
an  operation,  advised  by  a  physician,'  perform- 
ed, and  defendant's  counsel  objected  to  the 
testimony  as  incompetent,  irrelevant,  and  im- 
material, and  asked  the  court  to  disregard  the 
answer,  and  the  court  ruled  that  it  was  imma- 
terial, in  the  absence  of  request  for  a  more  spe- 
cific direction  to  the  jury  to  ignore  the  question 
and  tbe  Answer,  tbe  statement  of  the  court  that 
the  evidence  was   immaterial  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  683.] 

8.  Evidence  ®=s10S— Immateriality. 

In  an  action  against  a  street  railroad  for 
personal  iniuriee.  tbe  question  to  plaintifl 
whether  he  had  got  the  money  to  have  an  op- 
eration advised  by  a  physician  performed  was 
improper,  and  should  not  have  been  asked. 

[Eld.    Note. — For   other   cases,    see   Elvidence, 
Cent  Dig.  Si  157-158,  161.  162,  165-168.] 
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9.  Appeal  and  Error  «s9l063(2)— Ha&uusss 

Error — Evidenok. 
The  effect  of  such  question  and  plaintiff's 
negative  answer  was  not  such  that  it  could  not 
be  cured  by  an  instruction  to  disregard  it. 

[Ed.  Note.— For  otber  cases,  sec  Appeal  and 
Error,  Cent  Dig.  |  4179;  Trial,  Cent  Dig.  | 
977.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  I*  Clifford,  Judge. 

Action  by  Rudolph  NoUmeyer  against  the 
Tacoma  Railway  &  Power  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F.  D.  Oakley,  of  Tacoma,  for  appellant. 
A.  O.  Burmeister  and  J.  H.  Gordon,  botb  of 
Tacoma,  for  respondent. 

WEBSTER,  J.  This  action  was  instltated 
by  plaintiff  to  recover  damages  alleged  by 
him  to  have  been  sustained  on  the  26th  day 
of  July,  1915,  while  attempting  to  alight  from 
one  of  defendant's  street  cars  at  Klee's  Sta- 
tion In  Pierce  county.  It  Is  alleged  in  the 
complaint  that  the  car  upon  which  plaintiff 
was  a  passenger  stopped  at  the  above  station 
for  the  purpose  of  discharging  passengers, 
and  while  plaintiff  was  in  the  act  of  alight- 
ing, the  defendant,  through  Its  agents  and 
servants  in  charge  of  the  car,  caused  the 
same  to  suddenly  start  and  Jerk,  throwing 
plaintiff  to  the  ground  and  causing  the  in- 
juries of  which  he  complained.  For  answer 
defendant  admitted  that  plaintUC  was  a  pas- 
senger upoh  its  car  at  the  time  and  place 
alleged,  denied  the  allegations  of  negligence 
set  forth  in  the  complaint,  and  aflOrmatively 
pleaded  that,  if  plaintiff  sustained  any  In- 
juries uiton  the  occasion  In  question,  the 
same  were  caused  by  his  own  carelessness 
and  negligence  In  that,  after  the  car  had 
stopped  at  Its  regular  stopping  place  and  had 
again  been  started  and  put  In  motion,  he 
recklessly  and  heedlessly  undertook  to  alight 
or  Jump  therefrom.  The  allegations  of  the 
alHrmatlve  defense  were  denied  by  plaintiff, 
and,  upon  the  issues  thus  Joined,  the  cause 
was  tried  to  the  court  and  a  Jury,  resulting 
in  a  verdict  and  Judgment  In  favor  of  plain- 
tiff. From  this  Judgment  defendant  appeals 
and  assigns  for  error:  (1)  The  refusal  of  the 
court  to  give  to  the  Jury  certain  instructions 
requested  by  it ;  and  (2)  the  refusal  of  the 
court  to  charge  the  Jury  to  disregard  and  ig- 
nore certain  Incompetent  evidence  introduced 
in  behalf  of  the  plaintiff.  Of  these  assign- 
ments in  the  order  stated: 

I.  Jn  support  of  the  allegations  of  his 
complaint  plaintiff  testified  that,  as  the  car 
upon  which  he  was  a  passenger  approached 
Klee's  Station,  he  notified  the  conductor  of 
his  desire  to  get  off  at  that  point;  that  he 
was  standing  oil  the  rear  platform,  and,  when 
the  car  stopped  at  the  usual  and  regular 
.stopping  place,  one  Klee  preceded  him  and 
alighted  safely ;  that  the  plaintiff  immediate- 
ly followed,  holding  to  the  handhold  with 


one  hand,  and  in  the  other  carrying  a  bericet; 
that  as  he  was  in  tlie  act  of  stepping  down, 
the  conductor  caused  the  car  to  start,  throw- 
ing him  to  the  ground ;  that  when  the  car 
was  put  In  motion  he  could  not  hold  or  bal- 
ance himself  and  "had  to  kind  of  Jump." 
This  testimony  was  amply  sustained  and  cor- 
roborated by  other  witnesses  to  the  accident 
The  court  instructed  the  Jary  In  part  as  fol- 
lows: > 

"The  plaintiff  claims  in  his  complaint  that  he 
started  to  alight  from  the  cat,  and  while  one  foot 
was  on  the  step  of  the  oar  and  the  other  swung 
outward  in  the  act  of  alighting,  the  car  was 
caused  to  suddenly  sUrt  and  Jerk,  throwing 
the  plaintiff  to  the  ground  with  great  force 
and  violence,  injuring  and  wrenching  plaintiffs 
back  and  groin,  promoting  an  inguinal  hernia, 
from  which  injuries  he  became  weak,  sore,  and 
sick,  and  disabled  to  work  and  perform  his  usual 
vocation  as  a  farmer;  that  he  is  still  suffer- 
ing from  such  injuries;  and  that  he  will  con- 
tinue to  suffer  from  said  hernia'  for  the  rest  of 
his  life.  He  charges  further  that  he  was  com- 
pelled to  employ  a  physician  at  an  expense  of 
?50;  that  he  briievee  an  operation  will  be  nec- 
essary, at  a  cost  of  $300,  and  on  account  of  the 
injuries  which  he  thus  alleges  he  received  he 
asks  damages  in  the  sum  of  ^800.  The  de- 
fendant in  answer  denies  the  statement  of  the 
plaintiff  as  to  the  manner  of  the  car  being  start- 
ei  and  injuring  him,  and  denies  that  the  plain- 
tiff was  injured  in  the  manner  or  to  the  extent, 
or  at  all,  as  alleged  by  him;  and  denies  all  neg- 
ugence  on  its  part  which  in  any  way  contribut- 
ed to  any  injury  which  he  may  have  sustain- 
ed. And  for  a  further  and  affirmative  defense 
the  defendant  alleges:  That  if  the  plaintiff  sus- 
tained any  injuries  at  the  time,  place,  and  in 
the  manner  alleged  in  his  complaint,  that  such 
injuries  were  caused  by  reason  of  his  own  caro- 
lessneas  and  negligence  in  recklessly  and  heed- 
lessly undertaking  to  alight  frc»a  the  car  in  an 
improper  manner  and  while  the  car  was  in  mo- 
tion, and  in  failing  to  exercise  his  faculties  in 
a  way  to  observe,  escape,  and  avoid  the  risk 
and  danger  of  his  position  in  attempting  to 
alight  from  the  car  while  the  same  was  in  mo- 
tion, which  was  open  and  apparent  to  him  and 
which  could  have  been  easily  avoided  had  he 
taken  proper  care  for  his  personal  safety.  The 
plaintiff,  replying  to  this  answer  of  the  defend- 
ant, denies  all  negligence  on  his  part  which 
contributed  to  his  injury.  It  is  the  duty  of  a 
street  car  company  operating  ears  within  the 
city  or  on  interurban  lines  to  use  a  high  degree 
of  care  in  operating  their  cars  and  in  stopping 
at  stations,  in  order  that  persois  getting  on  or 
off  the  car,  who  are  themselves  in  the  exercise 
of  a  reasonable  degree  of  care,  can  do  so  with 
safety.  And  it  is  the  duty  of  one  who  is  get- 
ting on  or  off  a  car  to  use  ordinary  care  for  his 
own  safety. 

"A  street  car  company  is  not  an  insurer  of  the 
safety  of  its  passengers,  but  it  is  imder  obliga- 
tions to  use  a  high  degree  of  care  for  their 
safety;  and  for  any  injui?  which  a  passenger 
sustains  because  of  the  failure  of  the  company 
operating  the  car  to  use  this  high  degree  of 
care,  the  person  so  injured  has  a  right  of  re- 
covery for  the  injuries  he  may  have  received  on 
account  of  the  want  of  care  on  the  part  of  the 
street  car  company.  In  the  case  at  bar,  if  you 
find  from  the  preponderance  of  the  evidence  in 
the  case  that  the  plaintiff  received  some  or  all 
of  the  Injuries  of  which  he  complains  1^  reason 
of  the  negligence  of  the  conductor  in  charge  of 
the  car  in  starting  the  car  before  the  plamtiff 
had  completely  alighted  therefrom,  at  the  time 
and  place  charged  in  his  complaint,  and  you 
further  find  that  he  sustained  the  injuries   of 
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which  he  complainB,  or  some  of  them,  as  the 
result  of  that  negligence,  and  yon  also  find  from 
the  evidence  that  the  plaintiff  cimself  was  guilty 
of  no  negligence  on  his  part  that  contributed 
to  his  injury,  then  I  instruct  you  that  your  ver- 
dict in  tiiis  case  should  be  for  the  plaintiff,  for 
such  an  amount  as  you  think  he  is  entitled  to 
to  compensate  him  for  the  injury  or  injuries  so 
sustained.  If,  on  the  other  hand,  you  nnd  from 
the  evidence  that  the  street  car  company  was 
not  guilty  of  any  negligence  whatever,  which 
was  the  proximate  cause  of  such  injuries  as 
plaintier  may  have  sustained  at  the  time  in 
question,  if  you  find  that  he  sustained  any  in- 
jury, or  if  yoa  find  that  although  the  street 
car  company  was  negligent  in  some  degree  the 
plaintiff  himself  was  also  negligent  in  his  man- 
ner ot  alighting  from  the  car,  and  that  his  neg- 
ligence was  such  that  it  contributed  to  his  in- 
jury, then  I  instruct  you  that  the  plaintiff  can- 
not recover,  and  your  verdict  should  be  for  the 
defendant,  because  in  order  that  a  plaintiff  may 
recover  damages  in  such  a  case  be  must  have 
himself  been  free  from  any  ne^lipent  act  on 
his  part  that  contributed  to  bis  injuries. 

"It  was  the  duty  of  the  street  car  company 
in  the  case  now  on  trial  to  have  stopped  its  car 
at  'Joe  Klee's  Station'  a  reasonably  sufficient 
length  of  time  to  enable  all  passengers  on  said 
car  who  desired  to  aliriit  from  the  car  at  that 
place  to  do  so  with  safety,  if  they  used  reason- 
able care  on  their  port  to  do  so,  and  if  you 
find  that  the  street  car  company  failed  on  its 
part  to  give  the  plaintiff  a  reasonable  time  to 
alight  from  tJie  car  before  starting  the  same, 
then  that  would  be  negligence  on  its  part  in 
that  regard.  If  yon  find  froih  the  evidence  in 
this  case  that  the  plaintiff  was  standing  on  the 
car  platform  ready  to  alight  therefrom,  or  was 
in  the  act  of  alighting  from  the  car  when  the 
defendant  suddenly  started  the  car  and  threw 
the  plaintiff  off  in  the  manner  substantially  as 
alleged  in  his  complaint,  then  the  defendant 
would  be  liahle  for  the  injuries  he  may  have 
sustained  by  reason  of  their  having  so  started 
the  car. 

"The  burden  is  upon  the  plaintiff,  not  only  to 
show  by  a  fair  preponderance  of  the  evidence 
that  he  was  thrown  from  the  car,  substantially 
as  charged  in  bis  complaint,  but  that  the  in- 
juries lie  claims  to  be  suffering  from,  and  for 
which  he  seeks  to  recover  damages  in  this  case, 
were  due  to  his  fall  at  the  time  of  his  getting 
off  the  car,  and  if  he  fails  to  satisfy  your  minds 
that  the  injuries  of  which  he  complains  are  the 
result  of  this  accident,  then  your  verdict  should 
be  for  the  defendant,  for  he  can  recover  only  for 
the  id{juries  wHich  are  the  proximate  result  of 
his  fall  from  the  car,  if  you  find  that  he  did  fall 
and  receive  injuries.  ♦  •  ♦  In  the  trial  of 
this  case  the  burden  is  upon  the  plaintiff  to 
satisfy  you,  ladies  and  gentlemen  of  the  jury,  by 
a  fair  preponderance  of  all  the  evidence  in  the 
case,  that  he  received  the  injuries  of  which  he 
complains,  and  that  audi  injuries  were  due  to 
the  negligence  of  the  persons  in  charge  of  the 
car  at  the  time,  and  m  the  manner  alleged  in 
big  complaint.  However,  while  you  are  consid- 
ering the  affirmative  defense  of  the  company, 
that  the  plaintiff  was  himself  negligent  in  alight- 
ing from  the  car,  and  that  such  injuries  as  he 
sustained  were  due  to  that  negligence  contribut- 
ing to  his  injuries,  the  burden  as  to  that  ques- 
tion, that  is,  whether  or  not  the  plaintiff  was 
xuilty  of  ccmtributory  negligence,  is  upon  the 
defendant  to  show  such  contributory  negli- 
gence." 

[1, 1]  The  foregoing  charge  to  the  Jury  con- 
tains a  fair,  dear,  and  concise  statement  of 
the  Issues  involved,  and  the  rules  of  law  ap- 
plicable thereto  are  plainly  defined  with  com- 
mendable accuracy  and  brevity.  Appellant 
does  not  contend  that  there  is  any  error  In! 


the.  instructions  given,  but  complains  of  the 
refusal  of  the  court  to  give  its  requested 
Instructions,  submitting  to  the  Jury  its  theory 
of  the  case.  The  court  instructed  the  Jury 
that  the  burden  was  upon  the  plaintiff  to 
establish  by  a  pr^wnderance  of  the  evidence 
that  he  was  thrown  from  the  car  substantial- 
ly In  the  manner  charged  In  the  complaint; 
that  Is,  by  reason  of  the  negligence  of  the 
conductor  in  starting  the  car  while  plaintiff 
was  in  the  act  of  alighting,  but  before  be 
had  completely  alighted  therefrom.  This 
charge  carried  with  It  the  plain  implication 
that,  if  plaintUTs  Injuries  were  caused  by  an 
attempt  on  his  part  to  alight  or  Jump  from 
the  car  after  it  bad  stopped  at  the  station 
and  had  ag^ln  been  put  in  motion,  as  alleged 
by  the  defendant,  the  plaintiff  could  not  re- 
cover. As  we  understand  the  law  this  cer- 
tainly was  as  favorable  to  the  defendant's 
contention  as  it  had  any  reason  to  expect. 

[S]  Defendant  argues,  however,  that  It  was 
not  required  to  rest  its  defense  upon  mere 
inference  or  implication,  however  plain,  aris- 
ing from  the  instructions  given  by  the  court, 
but  was  entitled  to  have  its  version  of  the 
accident  definitely  and  speciflcally  submitted 
to  the  Jury.  In  our  opinion  this  contention 
has  merit,  provided  there  was  any  substantial 
evidence  in  the  case  tending  to  prove  the 
allegations  of  the  affirmative  defense,  and 
provided  further  the  defendant  presented  to 
the  court  a  proper  instruction  embodying  the 
la'w  applicable  thereto,  with,  the  request 
that  the  court  so  Instruct  the  Jury.  A  care- 
ful examination  of  the  record  fails  to  con- 
vince us  that  there  was  any  such  evidence. 
The  defendant  offered  no  testimony  in  its 
own  behalf  tending  to  prove  that  the  plaintiff 
attempted  to  alight  from  the  car  after  It  had 
been  put  In  motion,  and,  if  there  is  any  evi- 
dence in  the  record  to  that  effect,  it  Is  found 
in  the  testlmoay  of  Clyde  Boyles,  a  witness 
called  in  behalf  of  the  plaintiff,  and  we  have 
grave  doubt  as  to  whether  his  testimony 
tends  to  prove  that  after  the  car  had  stopped 
at  the  platform  and  was  again  started  plaintiff 
then  attempted  to  Jump  or  alight  therefrom. 
The  theory  of  the  defense  was  that,  after  the 
car  had  stopped  and  had  again  been  put  in 
motion,  the  plaintiff  undertook  to  alight; 
while  the  theory  of  the  plaintiff  wag  that 
the  car  had  stopped  at  the  station,  and,  while 
he  was  In  the  act  of  alighting,  but  before  he 
had  codnpleted  doing  so,  the  conductor  neg- 
ligently caused  the  car  to  start,  throwing 
him  to  the  ground.  With  this  thought  in 
mind  It  may  seriously  be  questioned  whether 
the  testimony  of  Boyles  tended  to  support 
the  defendant's  version  of  the  accident  or 
was  in  any  manner  inconsistent  with  plain- 
tiff's theory  thereof.  But,  granting  for  the 
sake  of  argument  that  his  testimony  was 
sufficient'  upon  which  to  predicate  an  instruc- 
tion in  line  with  the  allegations  of  the  af- 
firmative defense,  it  seems  to  us  that  the 
requested  instructions  did  not  contain  a  cor- 
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rect  statement  of  the  applicable  principles  of 
law. 

Of  the  several  reqnested  instractions  the 
one  most  favorable  to  the  defendant  as  being 
the  one  more  nearly  correct  is  as  follows: 

"I  instract  you  that  a  passeuger  has  no  ri^ht 
to  alight  from  a  car  while  it  is  in  motion  too 
ereat  for  him  to  do  so  in  safety,  because  of  the 
fact  that  he  wishes  to  alight  from  the  car. 
This  fact  would  not  excuse  the  passenger  taking 
the  risk  and  danger  of  alighting  from  a  moving 
car.  It  is  the  passenger's  duty  to  remain  on 
the  car  until  it  has  come  to  a  standstill,  or  has 
slowed  down  sufficiently  to  enable  him  to  alight 
in  safety.  If  you  find  from  the  evidence  that 
the  plaintiff  in  this  case  desired  to  alight  from 
the  same,  and  did  undertake  to  alight  from  the 
said  car  while  it  was  moving,  the  defendant 
company  is  not  responsible,  and  your  verdict 
must  be  for  the  defendant.  The  defendant  com- 
pany cannot  be  held  liable  for  mistakes  of  judg- 
ment made  by  passengers  in  alighting  from 
moving  cars." 

[4]  By  this  request  the  court  is  asked  to 
charge  the  Jury  that  it  is  the  duty  of  the  pas- 
senger to  remain  on  the  car  until  It  has  come 
to  a  standstill,  or  has  slowed  down  suffi- 
ciently to  enable  him  to  alight  in  safety.  It 
is  not  claimed  by  the  defendant  that  platntifF 
attempted  to  alight  from  the  car  before  It 
had  come  to  a  full  stc^,  and  this  portion  of 
the  instruction  clearly  is  not  applicable  to 
either  the  pleadings  or  the  proof.  It  also 
requests  the  court  to  Instruct  that,  if  the 
plaintiff  undertook  to  alight  from  the  car 
while  the  same  was  in  motion,  its  verdict 
must  be  for  the  defendant.  This  is  not  the 
law.  To  80  charge  would  be  In  effect  to  In- 
struct the  Jury  that  it  is  negligence  per  se 
for  one  to  attempt  to  alight  from  a  moving 
street  car,  while  the  overwhelming  weight  of 
authority  sustains  the  rule  that  this  Is  not 
negligence  per  se  in  the  absence  of  circum- 
stances making  the  -attempt  so  dangerous 
that  it  might  not  be  made  by  a  person  of 
ordinary  care  and  prudence  having  regard 
for  his  own  safety.  The  criterion  is  that  if, 
under  all  the  circumstances  as  disclosed  by 
the  evidence  In  the  particular  case,  an  or- 
dinarily prudent  and  careful  person  would 
reasonably  have  been  warranted  In  attempt- 
ing to  alight  from  a  moving  car,  negligence 
as  a  matter  of  law  will  not  be  Imputed  to  a 
passenger  who  pursues  that  course.  As  was 
said  by  this  court  In  Brown  v.  Seattle  R.  Co., 
16  Wash.  465,  470,  47  Pac  800,  802: 

"  •  ♦  •  We  cannot  announce  as  a  legal 
proposition  that  a  passenger  upon  a  street  rail- 
way car  may  not  get  oS  the  car  when  in  motion. 
It  would  depend  entirely,  in  our  judgment,  up- 
on the  circumstances,  that  is,  the  rate  of  speed, 
place  at  which  the  passenger  might  attempt  to 
alight,  and  other  things,  which  would  make  each 
case  depend  upon  the  particular  facts  and  nec- 
essarily, ordinarily,  be  a  question  of  fact  for  the 
jury  tp  determine  whether  the  act  of  the  passm- 
ger  was  negligent" 

[t]  It  is  also  well  settled  that,  in  order 
to  entitle  a  party  to  predicate  error  upon  the 
refusal  of  the  court  to  give  a  requested  In- 
struction, such  Instruction  must  be  substan- 
tially correct,  and  such  as  the  court  might 
give  to  the  Jury  without  modiflcation  or  omis- 


j  sion.  A  party  cannot  complain  that  the  court 
I  did  not  pause  in  the  midst  of  a  trial  and,  of 
I  its  own  motion,  modify  and  correct  a  re- 
I  quested  instruction,  and  then  give  it  as 
corrected.  No  such  duty  rests  upon  the 
court.  An  instruction  which  is  in  part  cor- 
rect, and  In  other  particulais  incorrect,  may 
be  refused  as  a  wbol&  Duggan  v.  Pacific 
Boom  Ck>.,  6  Wash.  S83,  34  Pac.  157,  36  Am. 
St.  Rep.  182 ;  Howe  v.  West  Seattle  Land  & 
Imp.  Ck).,  21  Wash.  594,  59  Pac.  405;  State 
V.  Johnson,  47  Wash.  227,  01  Pac.  019 ;  Ramm 
V.  Hewitt-Lea  Lumber  Co.,  49  Wash.  263. 
04  Paa  1061;  Smith  v.  Seattle,  33  Wash. 
481,  74  Pac.  674. 

[tj  We  have  carefully  examined  all  of  the 
other  requested  Instructions,  and  are  satisfied 
that,  so  far  as  they  contain  correct  principles 
of  applicable  law,  they  wer«  amply  covered 
by  the  instructions  given  by  the  court,  and 
when  such  Is  the  case  It  Is  not  error  to  re- 
fuse to  give  sm  instruction  in  the  exact  lan- 
guage requested.  It  is  suffid^it  if  the  sub- 
stance of  the  request  is  correctly  covered  in 
suitable  language.  Smith  v.  Seattle,  supra; 
State  V.  Anderson,  30  Wash.  14,  70  Pac.  104 ; 
Smith  V.  Michigan  Lumber  Co.,  43  Wash.  402. 
86  Pac.  652. 

[7,  S]  II.  The  assignment  that  the  court 
erred  In  failing  to  instruct  the  Jury  to  dis- 
regard an  improper  question  and  answer 
when  requested  so  to  do  by  defendant  we 
find  to  be  without  merit.  The  record  disclos- 
es that,  after  plaintiff  had  testified  that  he 
had  been  advised  by  a  physician  that  an 
operation  for  hernia  would  be  necessary  as  a 
result  of  his  injuries,  he  was  asked: 

"Cf.  Have  you  got  the  money  to  have  that  op- 
eration performed?    A.  No,  sir. 

"Mr.  Oakley:  That  is  objected  to  as  incompe- 
tent, irrelevant,  and  immatpriai,  and  I  aak 
the  court  to  disregard  the  answer. 

"The  Court:    That  is  immaterial." 

Thus  it  will  be  seen  that  plaintiff  did  not 
request  the  court  to  charge  the  Jury  to  dis- 
regard and  ignore  the  question  and  answer, 
and  the  objection  which  was  interposed  was 
promptly  sustained  by  the  court  In  the  ab- 
sence of  a  request  for  a  more  specific  direc- 
tion to  ignore  the  question  and  answer,  the 
statement  of  the  couft  in  the  presence  of  the 
Jury  that  the  evidence  was  immaterial  was 
sufficient. 

[1]  While  the  question  was  Improper,  and 
should  not  have  be^i  asked,  it  was  not  such 
misconduct  as  could  not  have  been  cured  by 
an  instruction  to  disregard  it  The  defend- 
ant seemed  to  be  content  with  the  action 
taken  by  the  court  upon  its  objection,  and 
cannot  now  be  heard  to  complain  of  a  matter 
which  could  have  been  met  and  corrected  if 
called  to  the  attention  of  the  trial  conrt. 

Upon  the  whole  case  we  are  convinced  that 
^ere  are  no  errors  justifying  a  reversal  of 
the  Judgment 

Affirmed. 

EiLLIS,  C.  J.,  and  CHADWICK  and  MAIN, 
JJ.,  concur. 
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LEVITCH  V.  LINK  et  aL    (No. 

(Supreme    Court    of    Washington.      April    13, 
1917.) 

Chattei.  Mobtoaoes  «=9l38(l)— Priobities— 

tilVERY    STABI.E  KKEPERa'   LlEWS. 

Under  Rem.  Code  1915,  $$  1197,  1199,  relat- 
ing to  liverjr  stable  keepers'  hens,  a  chattel  mort- 
gage prior  in  time  is  not  outranked  by  a  livery 
stable  keeper's  lien  snbseguently  acquired. 

[EM.  Note. — ^B'or  other  cases,  see  Chattel  Mort' 
gages,  Ceot.  Dig.  K  228,  229,  231-236.1 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  Meyer  Levitch  against  Robert 
lilnk  and  others.  From  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

F.  A.  McMaster,  of  Spokane,  for  appellant. 
Harry  M.  Moi^,  of  Spokane,  for  respond- 
ents. 

OHAr>WICK,  J.  The  question  In  this  case 
Is  whetber  a  chattel  mortgage  prior  in  time 
outranks  a  llrery  stable  keeper's  lien  subse- 
quently acquired.  Respondents  admit  the 
general  rule,  but  claim  the  benefit  of  the  ex- 
ceptions noted  In  25  Cyc.  1509  and  1510: 

"By  the  weight  of  authority  the  lien  of  the 
livery  stable  keeper  on  a  horse  kept  by  him  is, 
in  the  absence  of  legislative  intent  to  the  con- 
trary, subordinate  to  the  lien  of  a  prior  record- 
ed mortgage,  unless  the  horse  be  delivered  to 
the  livery  stable  keeper  with  the  consent  of  the 
owner,  express  or  implied." 

It  Is  first  insisted  that  the  statute  (Rem. 
Code,  tit  8,  c  11,  K  1197,  1199)  indicates  a 
legislative  Intent  to  make  a  livery  stable 
keeper's  ll&i  superior  to  an  existing  chattel 
mortgage,  in  that  the  statute  creates  the  lien 
and  authorizes  a  retention  of  possession  un- 
til the  lien  has  been  paid,  and  summary  sat- 
isfaction of  the  charge  by  notice  and  sale 
without  the  formality  of  a  proceeding  in 
court. 

It  is  further  insisted  that  this  court  has, 
by  Implication  at  least,  held  that  a  lien  of 
the  character  here  asserted  Is  a  superior  lien. 
National  City  Bank  v.  Henderson,  59  Wash. 
354,  109  Pac.  1088,  is  relied  on.  The  question 
there  decided  was  whether  an  agister  who 
claimed  undef  a  statute  passed  after  the  lien 
of  a  chattel  mortgage  had  attached  could  as- 
sert the  priority  of  his  lien.  The  court  held 
that,  inasmuch  as  his  right  to  a  lien  at  all 
was  statutory,  the  statute  under  which  It  was 
asserted  would  not  be  held  to  be  retroactive 
80  as  to  destroy  the  lien  of  a  prior  chattel 
mortgage.  The  court  did  not  assume  to 
pass  upon  the  rights  of  lienholders  who  claim 
under  statutes  of  equal  standing,  or  to  say 
that,  notwithstanding  one  was  later  in  time, 
he  should  be  the  first  in  right  because  of  im- 
plied notice,  or  because  of  some  equity  in 
favor  of  the  stable  keeper. 

The  trial  judge  rested  his  decision  upon 
his  conception  of  the  court's  holding  in  the 
National  City  Bank  Case.    By  quoting  from 


the  case  of  Case  v.  Allen,  21  Kan.  *2n,  80 
Am.  Rep.  426,  the  court  may  have  inadver- 
tently given  ground  tor  the  inference  that, 
if  it  were  not  for  the  difference  in  time 
.which  would  make  the  statute  sustaining  the 
Hen  retroactive,  the  agister's  lien  would  have 
been  given  preference.  But  we  think  the 
court  had  no  such  Intention.  It  was  possible 
to  affirm  the  case  upon  substantial  reason 
without  goliip  into  the  question  of  priorities. 
The  Kansas  case  is  explained  by  the  writer 
of  the  opinion.  At  any  rate  his  idea  of  the 
meaning  of  the  quotation  from  the  Kansas 
case  (see  National  City  Bank  v.  Henderson, 
supra,  69  Wash.  367,  109  Pac.  1038)  may  be 
gathered  from  the  following  words: 

"It  evidently  meant  that  he  consented  to  the 
priority  of  the  lien  which  was  already  provided 
tor  by  statute,  and  that  there  was  no  intention 
on  the  part  of  the  court  to  announce  the  doc- 
trine that  an  act  of  the  Legislature  subsequent 
to  the  execution  of  a  contract  could  have  force 
and  effect  to  change  the  terms  of  the  contract,  to 
the  ii^ury  of  either  of  the  contracting  parties." 

Whether  the  distinction  made  by  the  Su- 
preme Conrt  of  Kansas  between  a  lien  found- 
ed in  contract  and  one  created  by  statute  is 
sound  may  be  doubted,  but  we  are  not  called 
upon  to  solve  the  doubt.  Our  chattel  mort- 
gage act  (Rem.  Code,  §  3660)  by  its  terms 
makes  a  chattel  mortgage  "void  as  against  all 
creditors  of  the  mortgagor,  both  existing  and 
subsequent,  whether  or  not  they  have  or 
claim  a  lien  upon  such  property,  and  against 
all  subsequent  purchasers,  "etc.,  unless  it  Is 
accompanied  by  the  statutory  affidavit  and  is 
acknowledged.  The  effect  of  this  statute  is 
to  make  such  Instruments  valid  as  against 
any  subsequently  asserted  lien.  The  lan- 
guage employed  to  effectuate  this  purpose  is 
as  apt  as  if  It  were  provided  that  such  in- 
struments should  be  preferred  over  any  sub- 
sequent lien  of  whatever  character.  Tlie 
Kansas  statute  at  the  time  the  decision  In  ' 
Case  V.  Allen,  supra,  was  announced  did  not 
provide  a  way  for  making  a  chattel  mortgage 
secure  and  valid  against  one  claiming  "a 
lien  upon  such  property."  It  took  account 
only  of  "creditors,"  "subsequent  purchasers,'' 
and  "mortgagees."  Dassler's  Statutes  of 
Kansas  1876,  p.  542. 

While  the  National  City  Bank  Case  does 
not  discuss  the  question  at  bar,  it  does  say 
that  the  lien  of  an  agister  or  livery  stable 
keeper  is  "purely  statutory."  When  this  is 
said  this  case  is  disposed  of.  The  statute 
(Rem.  Code,  tit.  8,  c  11,  fS  1197-1200)  makes 
no  exception  in.  favor  of  the  liens  therein 
created,  although  the  Legislature  might  have 
so  provided,  as  Indeed  It  did  so  provide  in 
the  chapter  giving  a  lien  upon  farm  products 
for  labor  performed  in  the  rearing  or  saving 
of  crops.  Such  liens  are  made  "prior  to  all 
other  liens."    Rem.  Code,  i  1188. 

To  hold  that  respondents'  lien  is  superior 
to  the  appellant's  chattel  mortgage  would  be 
to  go  further  than  to  merely  bold  that  such 
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priority  la  implied  In  the  lien  statute.  We 
must,  to  acoompllsh  the  desired  result,  hold 
that  the  entirely  independent  statute'  vhldi 
defines  the  character  of  the  chattel  mort- 
gage Uen  is  repealed,  in  so  far  as  agisters' 
and  livery  stable  keepers'  liens  are  concern- 
ed, by  Implication. 

The  principle  governing  this  case  was  con- 
sidered by  tts  in  the  case  of  Rotbweiler  v. 
Winton  Motorcar  Co.,  92  Wash.  215,  168  Pac. 
737.  In  that  case  the  lienor  asserted  a  right 
under  Rem.  Code,  tit.  8,  a  6,  {{  1154-1158, 
giving  a  lien  for  labor  and  materials  expend- 
ed upon  chattel  property  at  the  request  of 
the  owner.  No  priority  was  given  over  oth- 
er liens.  We  held  that  the  priority  of  the 
mortgage  lien  was  not  overcome,  and  that, 
having  the  opportunity  to  declare  priorities, 
the  Legislature  intended  no  such  conse- 
quence, "otherwise  it  would  have  made  a 
reservation  in  favor  of  subsequent  liens  of 
the  character  now  asserted." 

Reversed  and  remanded,  with  instructions 
to  enter  a  decree  protecting  the  liens  of  the 
parties  in  their  order ;  the  first  in  time  being 
the  first  in  right 

ELLIS,  C.  J.,  and  MAIN  and  WEBSTER, 
JJ.,  concur. 


CITY  OF  SEATTLE  v.  HEWETSON. 
(No.  13769.) 

(Supreme  Court  of  Washington.    April  13, 
1917.) 

1.  Intoxicating  Liqoors  <s=3238(1)  —  Ixue- 
OAt  Issuance  op  Pkeschiption— Question 

FOB  JUBT. 

In  a  prosecution  for  having  issued  prescrip- 
tion for  whisky  without  good  reason  to  believe 
that  person  to  whom  it  was  issued  was  sick,  or 
that  the  liquor  was  required  as  medicine,  the 
question  whether  defendant  bad  ground  to  be- 
lieve that  the  person  was  actually  sick,  or  the 
liquor  was  required  as  medicine,  he/d  for  the 
jury. 

[Ed,  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  SS  324,  325,  327.] 

2.  Intoxicating  Liquoks  «=s)1&^bdinanoe 
— Pbohibitobt  Chabactkb. 

An  ordinance  ot  the  city  of  Seattle  forbid- 
ding a  physician  to  issue  a  prescription  for  whis- 
ky without  having  good  reason  to  believe  that 
the  person  to  whom  it  is  issued  is  actually  sick, 
or  tliat  the  liquor  is  required  as  medicine,  is 
not  void  as  prohibitory  and  not  regulative ; 
Rem.  Code,  1915,  {  7507,  subd.  32,  giving  a  city 
of  the  first  class  power  to  regulate  sale  or  gift 
of  intoxicants,  so  that  the  city  had  authority 
to  pass  it. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  IMg.  !§  17,  18.] 

3.  MUNICIPAI.  CORPOBATIONS  ®=»111(4)— OBDI- 
NANCE— PaBTIAL  INVALIDITY. 

Even  though  some  sections  of  a  city  ordi- 
nance regulating  the  sale  of  intoxicants  are  void, 
the  efficacy  of  others  is  not  destroyed. 

[Ed.   Note.— For   other   cases,   see  Municipal 
Corporations,  Cent  Dig.  i|  248-251.] 

4.  Intoxicating  Liquobs  «=>11  —  "Regula- 
tion BT  State  —  Exclusive  Citabacteb  — 
Statute. 

Initiative  Measure,  No.  3  (Rem.  Code  1915, 
g  6262—1  et  seq..  Laws  1915,  p.  2),  regulating 


the  sale  of  intoxicants,  was  not  intended  to  l>e 
exclusive,  and  does  not  deny  to  municipalities 
of  the  state  power  to  enact  ordinances  relating 
to  the  same  subject-matter,  so  long  as  they  are 
not  in  conflict  with  the  provisions  of  the  stat- 
ute ;  legislation  relating  to  the  sale  of  intoxi- 
cants being  an  exercise  of  the  police  power,  and 
the  fact  that  there  is  state  legislation  on  the  sub- 
ject not  depriving  a  city  of  the  power  to  legis- 
late thereon. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  13.] 

5.  Cbiminal  Law  *=>S71{10)  —  Evidence  — 
Otheb  Offenses. 

In  prosecution  of  a  physician  for  violation 
of  a  city  ordinance  by  having  isAied-a  prescrip- 
tion for  whisky  without  having  reason  to  b«- 
lieve  that  the  person  to  whom  it  was  issued 
was  sick,  or  that  the  liquor  was  required  as 
medicine,  testimony  relating  to  prescriptions 
other  than  that  on  which  the  charge  was  laid 
was  admissible  as  material  on  defendant's  good 
faith. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liSw,  Cent.  Dig.  §§  830,  831.] 

6.  Intoxicating  Liqvobs  ®=>233(1) — Pbosk- 
cution— Evidence. 

Evidence  as  to  the  number  of  prescriptions 
for  intoxicants  written  by  defendant  on  the  par- 
ticular day  and  a  day  or  two  previous  to  the 
time  the  prescription  on  which  the  charge  was 
based  was  written  was  competent 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquora,  Cent  Dig.  g{  293,  294,  296,  297.] 

7.  Cbiminal  Law  <s=»103e(4)— Appeai^Rks- 
ebvation  or  Gbounds  of  Review — Objec- 
tion TO  Evidence. 

The  objection,  against  oral  testimony  as  to 
the  contents  of  a  dru^  store's  record  book  and 
prescription  file,  that  it  was  inconyietent  irrel- 
evant, and  immaterial,  was  insufficient  to  pre- 
serve the  objection  that  the  evidence  offered  was 
not  the  best  evidence ;  if  the  claim  was  that  the 
evidence  was  inadmissible  because  secondary, 
and  because  no  proper  foundation  had  been  laid, 
the  objections  should  have  been  pointed  out 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1636.] 

8.  Cbiminal  Law  «s»402(1)— Bvidbnck— Sec- 
ONUABY  Evidence. 

where  every  reasonable  effort  by  means  of 
a  subpoena  duces  tecum  had  been  made  to  have 
the  record  book  of  a  drug  store  and  its  prescrip- 
tion file  brought  into  court  in  a  prose<!ution  for 
having  issued  a  prescription  without  having  rea- 
son to  believe  that  the  person  to  whom  it  was 
issued  was  sick,  etc.,  oral  testimony  as  to  the 
contents  of  the  record  and  file  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  887,  1211.] 

D^>artment  1.  Appeal  fimn  Suiterior 
Court,  King  County;  King  Dykeman,  Judge. 

J.  W.  Hewetson  was  convicted  Of  having 
issued  a  prescription  for  whisky  without  hav- 
ing good  reason  to  Ijelieve  that  the  person 
to  wb<»n  it  was  issued  was  actually  sick, 
etc.,  and  be  appeals.    Affirmed. 

John  F.  Dore  and  Robert  Welch,  both  of 
Seattle,  for  appellant.  Hugh  M.  Caldwell 
and  Thomas  J.  L.  Kennedy,  both  of  Seattle, 
for  respondent. 

MAIN,  J.  The  defendant  In  this  case  was 
charged,  in  the  police  court  of  the  city  of 
Seattle,  with  having  is.sued  a  prescription 
for  whisky,  without  having  any  good  reason 
to  believe  that  the  person  to  whom  it  was  Is- 
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sued  was  actually  sick,  or  thkt  the  lienor 
was  required  as  medicine.  The  trial  In  the 
police  court  resulted  in  a  Judgment  of  guil- 
ty, and  a  fine  of  $100.  From  this  Judgment, 
an  appeal  was  taken  to  the  superior  court. 
There  the  trial  resulted  In  a  verdict  of  guil- 
ty. From  the  Judgment  entered  upon  the 
Terdict.  the  appeal  is  prosecuted. 

The  first  assignment  of  error  is  that  there 
was  not  sufficient  evidence  to  Justify  the 
submission  of  the  question  of  the  guilt  of 
the  appellant  to  a  jury.  The  evidence  shows: 
That  tbe  Brendel  Drug  Company  was  con- 
ducting a  drug  store  at  117  Yesler  Way,  In 
the  dty  of  Seattle  That  the  appellant,  a 
licensed  physician,  bad  an  office  in  the  back 
part  of  the  room  occupied  by  the  drug  store. 
That  the  office  could  be  entered  by  a  do<» 
from  the  portion  of  the  building  used  for  the 
drug  store.  That  on  the  evening  of  Febru- 
ary 19,  1916,  the  complaining  witness  went 
to  the  appellant  for  the  purpose  of  getting 
a  prescription  for  liquor.  That  he  entered 
through  the  drug  store,  found  seven  or  eight 
persons  standing  in  line,  waiting  for  similar 
prescrlptl(»is,  and,  when  his  turn  came,  said 
to  the  appellant  that  he  had  a  cold,  or  a  bad 
cold.  That  thereupon  the  appellant  inquired 
of  him  tf  he  would  like  a  little  stimulant, 
and  the  complaining  witness  said  "Tes." 
That  before  receiving  the  prescription  the 
complaining  witness  was  required  to  sign  a 
statement  as  follows: 

"I.  the  nndersigned,  do  declare  that  the  pre- 
Kcription  written  for  me  by  Dr.  J.  W.  Hewetson 
for  intoxicating  liquor,  on  this  date  is  for  nipdi- 
cal  purposes :  that  I  am  sick  and  in  need  of 
medicine,  and  will  take  the  same  according  to 
directions.  Dated  this  19th  day  of  February, 
1916.    M.  W.  Palmer,  135  N.  T5th  St." 

That  there  was  no  examination  of  the  com- 
plaining witness  as  to  his  physical  condition. 
The  evidence  further  shows  that  the  record 
book  and  the  prescription  file  at  the  Brendel 
Drug  Store  disclosed  that  on  February  19th, 
164  prescriptions  for  liquor  had  been  filled; 
on  February  18th,  108;  on  February  17th, 
105;  and  on  February  16th,  83— and  that 
most  of  these  prescriptions  had  been  written 
by  the  appellant.  It  was  admitted,  upon 
the  trial,  that  any  <»e  "could  get  a  prescrip- 
tion for  Intoxicating  liquor  unless  he  refused 
to  sign  one  of  these  statements,"  and  that 
the  appellant  had  "for  the  past  two  years 
written  prescriptions  free  of  charge." 

[1]  There  was  some  evidence  as  to  the 
number  of  i)ersons  standing  in  line,  waiting 
to  have  prescriptions  written,  on  other  occa- 
sions than  the  one  above  referred  to.  Under 
this  evidence,  and  other  details  that  appear 
In  the  testimony,  the  question  whether  the 
appellant  had  ground  to  believe  that  the  per- 
son to  whom  be  issued  the  prescription  was 
actually  sick,  or  that  liquor  was  required  as 
medicine,  was  for  the  determination  of  the 
Jury,  It  could  not  be  held,  as  a  matter  of 
law,  on  such  evidence,  that  the  respondent 
had  failed  to  prove  that  the  appellant,  when 
be  issued  the  prescription  for  which  he  was 


being  tried,  did  not  have  good  reason  to  be- 
lieve that  the  person  to  whom  it  was  issued 
was  actually  sick,  and  that  the  liquor  was 
required  as  medicine. 

[2]  The  next  point  is  that  the  -ordinance, 
under  which  the  charge  was  laid,  was  void, 
for  tvw)  reasons:  First,  because  the  city 
had  no  authority  to  pass  it  at  the  time  of  Ite 
enactment;  and,  second,  that  even  if  the 
city  then  had  such  power,  at  the  time  the 
offense  was  alleged. to  have  been  committed, 
the  city  ordinance  had  been  superseded  by 
chapter  2,  p.  2,  I«ws  1915  (Rem.  Code,  i 
6262—1  et  seq.),  generally  referred  to  as 
initiative  measure  No.  3.  The  ordinance  was 
enacted  on  December  1,  1915.  By  section  10 
of  article  11  of  the  Constitution,  any  dty 
of  the  first  class  has  power  to  frame  a  char- 
ter for  its  own  government,  consistent  with 
and  subject  to  the  C<»istitution  and  laws  of 
the  state.  By  section  11,  a  city  may  make 
and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as 
are  not  In  conflict  with  general  laws.  Sec- 
tion 7507,  Rem.  Code,  enumerates  powers  of 
a  city  of  the  first  class.  By  subdivision  32 
thereof,  such  dty  has  power  to  regulate  the 
sale  or  giving  away  of  Intoxicating  liquors; 
by  subdivision  33,  to  grant  licenses  for  law- 
ful purposes;  by  subdivision  34,  to  regulate 
the  carrying  on  within  its  corporate  limits 
of  occupations  which  are  of  such  a  nature 
as  to  affect  the  health  or  the  good  order  of 
the  dty.  The  objection  urged  against  the 
ordinance  in  this  connection  is  that  It  is  a 
prohibitory,  and  not  a  regulative,  ordinance, 
and  therefore  it  was  beyond  the  power  of 
the  dty  to  pass  It,  because  the  dty  had  pow- 
er only  to  regulate,  and  not  to  prohibit. 
Whether  the  sections  of  the  ordinance,  other 
than  those  which  refer  to  the  issuance  of  pre- 
scriptions for  intoxicating  liquor  are  pro- 
hibitory, or  not,  is  a  matter  In  which  we  are 
not  now  concerned.' 

[3]  The  provisions  of  the  ordinance,  under 
which  the  appellant  Is  charged,  cannot  I)e 
said  to  be  prohibitory,  and,  even  though  some 
sections  of  the  ordinance  might  be  void,  it 
would  not  destroy  the  efficacy  of  those  under 
which  the  charge  is  laid.  Shook  v.  Sexton, 
37  Wash.  609,  79  Pac.  1093.  Bven  though 
the  ordinance  did  imply  some  degree  of  re- 
straint and  prohibition,  it  was  yet  a  regula- 
tive, and  not  a  prohibitory  ordinance.  Taco- 
ma  v.  Keisel,  68  Wash.  686,  124  Pac.  137,  40 
L.  B.  A.  (N.  S.)  757. 

It  is  not  to  be  understood,  from  what  has 
been  said,  that  we  hold  that  the  dty,  at 
the  time  the  ordinance  was  passed,  did  not 
have  power  to  pass  a  prohibitory  ordinance. 
Upon  this  question,  no  opinion  Is  expressed. 
The  sections  of  the  ordinance  which  the  ap- 
pellant was  charged  with  violating  are  reg- 
ulative in  their  nature,  and,  in  passing  such 
an  ordinance,  the  dty  acted  within  its  power. 

[4]  The  second  reason  urged  against  the 
ordinance  is  that  the  state,  by  the  passage  of 
initiative  measure  No.  3  (Rem.  Code,  I-Q262 —     . 
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1  et  seq.),  expressed  an  iDtentlon  of  remov- 
ing the  subject  of  intoxicating  liquors  from 
the  control  of  municipalities.  It  will  cer- 
tainly be  admitted  that  legislation  relating 
to  the  sale  of  intoxicating  liquors  is  an  ex- 
ercise of  the  police  power.  The  fact  that 
there  is  state  legislation  relating  to  the  sale 
of  intoxicating  liquor  does  not  deprive  the 
city  of  the  power  to  legislate  upon  the  same 
subject,  so  loni  as  the  city  ordinance  does 
not  conflict  with  the  general  law  of  the  state, 
unless  the  state  act  should  show,  upon  its 
face,  that  it  was  Intended  to  be  exclusive. 
Seattle  v.  Chin  Let,  19  Wash.  38,  52  Pac. 
324;  Seattle  v.  MacDonald,  47  Wash.  298, 
91  Pac.  952,  17  li.  R.  A.  (N.  S.)  49;  State  v. 
Hagimori,  57  Wash.  623,  107  Pac.  855;  Spo- 
kane T.  Spokane  &  Inland  Empire  R.  Co., 
76  Wash.  651,  135  Pac.  636;  Seattle  Electric 
Co.  T.  Seattle,  78  Wash.  203,  138  Pac.  892. 

SVom  an  examination  of  initiative  measure 
Na  8,  we  do  not  find  any  provision  therein 
with  which  the  ordinance  in  question  con- 
flicts. Neither  do  we  think  that  the  act 
was  intended  to  be  exclusive,  and  deny  to 
the  municipalities  of  the  state  power  to  enact 
ordinances  relating  to  the  same  subject-mat- 
ter, so  long  as  sneh  ordinances  were  not  In 
conflict  with  the  provisions  of  the  state  act. 
In  other  words,  there  is  nothing  in  the  act  to 
indicate  that  municipalities  shall  not  have 
iwwer  to  pass  ordinances  relating  to  the 
sale  of  Intoxicating  liquors  so  long  as  such 
ordinances  are  not  out  of  barmony  with  the 
state  statute. 

[S]  Tb9  next  contention  is  that  tbe  court 
erred  in  admitting  testimony  relating  to  pre- 
scriptions other  than  the  issuance  of  the 
Palmer  prescription,  upon  which  the  charge, 
of  whldi  the  appellant  was  convicted,  was 
laid.  The  rule  Is  that,  in  cases  of  this  char- 
acter, such  evidence  is  competoit-  The  real 
issue  in  such  a  case  Is  whether  the  prescrip- 
tion was  given  in  good  faith,  and,  as  bearing 
upon  this  question,  the  niimber  of  prescrip- 
tions given  by  the  accused,  within  a  specified 
time,  for  intoxicating  liquor,  to  various  per- 
sons, as  found  on  the  file  of  the  druggist,  In 
whose  store  the  appellant  k^t  his  office,  is 
competent  Lee  v.  State,  8  Ga.  App.  418, 
69  8.  E.  310;  Stanley  v.  State,  9  Ga.  App. 
141,  70  S.  E.  894;  Weatherford  v.  State,  61 
Tex.  Cr.  B.  430,  103  S.  W.  633;  State  v.  At- 
kinson, 33  S.  C.  100,  11  S.  E.  698.  In  the 
case  last  cited  on  this  question  It  was  said: 

"The  fifth,  tenth,  and  eleventh  grounds  impute 
error  to  the  circuit  judge  in  allowing  witnesses 
to  be  asked  as  to  the  number  of  prescriptions 

g'ven  by  defendant  within  a  specified  time,  for 
toxicating  liquors,  to  various  persons,  as  found 
on  the  files  of  the  druggist  In  whose  store  the 
defendant  kept  his  office.  It  seems  to  us  that 
such  testimony  was  clearly  competent  where 
the  real  issue  was,  as  in  this  case,  whether  the 
defendant  had  bona  fide  given  the  prescription 
upon  which  the  indictment  was  based  to  the  per- 
son therein  named,  as  a  patient  upon  whom  he 
was  actually  attending  as  a  physician,  or  wheth- 
er the  whole  thing  was  not  pretensive,  and  a 
mere  device  to  evade  the  law." 


In  the  case  here  for  determination,  an  es- 
sential element  of  the  charge  was  that  tlie 
appellant  issued  the  prescription  without 
good  reason  to  believe  that  the  person  to 
whom  it  was  issued  was  actually  sick,  or 
that  the  liquor  was  required  as  a  medidne. 
The  good  faith  or  Intention  of  the  appellant. 
In  writing  the  prescription,  was  directly  in 
Issue.  Under  the  authorities  dted,  and  many 
others,  that  might  be  assembled,  the  evidence 
was  competent 

[6,  7]  Finally,  it  is  contended  tliat  there 
wad  error  in  Uie  admission  of  tbe  evidence 
as  to  the  number  of  prescriptions  for  intoxi- 
cating liquor  which  had  been  written  by  the 
appellant  upon  the  day,  and  a  day  or  two 
previous  to  the  time,  the  prescription  upon 
which  tbe  charge  was  based  was  written. 
Under  the  authorities  already  cited,  the  evi- 
dence was  competent  No  error  can  be  pred- 
icated upon  the  fact  that  the  testimony  upon 
this  question  was  by  witnesses  who  had  ex- 
amined the  record  book  and  the  prescription 
file  in  the  drug  store  prior  to  the  trial,  for 
two  reasons :  First,  the  only  objection  urged 
against  the  oral  testimony  as  to  the  cont^its 
of  the  book,  and  the  number  and  contents  of 
the  prescriptions,  was  that  It  was  Incompe- 
tent, irrelevant,  and  immaterial.  This  was 
not  a  sufficient  objection  to  preserve  the 
question  that  the  evidence  offered  was  not 
the  best  evidence.  If  tbe  claim  was  that  the 
evidence  was  inadmissible  because  it  was 
secondary,  and  that  no  proper  foundation 
had  been  laid,  these  objections  should  have 
been  pointed  out  to  the  trial  court  Lleben- 
thai  V.  Price,  8  Wash.  206,  35  Pac.  1078; 
State  V.  Spangler,  92  Wash.  636,  159  Pac. 
810. 

[I]  The  other  reason  why  the  objection  to 
tbe  testimony  Is  not  well  taken  is  because 
every  reasonable  effort,  by  means  of  a  sul)- 
poena  duces  tecum,  had  been  made  to  have 
the  record  book  and  the  prescriptions  brought 
into  court 

The  judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  CHADWICK  and  WEB- 
STER, JJ.,  concur. 


ROSENOFF  et  pV  -'.  CROSS,  County  Anditor. 
(No.  13756.) 

(Supreme    Court    of    Washington.      April    11, 
1917.) 

1.  Intoxicating  Liquobs  <8=»74— Right  to 
Druggists'  Permit — Formes  Conviction. 
Rem.  Code  1915,  §  6262-19,  provides  that 
no  county  auditor  shall  issne  a  permit  to  any 
druggist  who  has  been  convicted  of  violating 
"any  of  the  liquor  laws"  of  the  state.  Section 
6262—7  provides  that  a  druggist  who  has  been 
convicted  of  selling  intoxicating  Honor  in  vio- 
lation of  this  section  shall  not,  within  two  years 
thereafter,  sell  intoxicating  liquor  for  any  pur- 
pose. Section  6262 — 17  reouires  a  druggist,  in 
the  application  for  a  permit,  to  state  that  he 
has  not  heretofore  been  convicted  of  any  vi<Ja- 
tion  of  the  laws  of  the  state  relating  to  intoxi- 
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eating  liquors.  In  June,  1914,  two  druggists 
were  convicted  of  violating  the  local  option  law 
in  force  before  sections  cited  were  passed.  Held, 
that  as  section  6262— 1&  is  in  terms  mandatory, 
and  does  not  limit  dailal  of  permits  to  druggists 
who  have  violated  the  present  law  or  who  have 
not  violated  any  law  within  two  years,  the 
words  "any  of  the  liquor  laws,"  used  in  the  sec- 
tion, include  the  local  option  law. 

(£d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Ceot.  IMg.  H  74,  75.] 

2.  Constitutional  Law  ®=»197— Reoulahoh 
— Validity  of  Statute— Retroactive  a,nd 
Ex  Post  Facto  Statutes— Liquor  Permit. 

Rem.  Code  1915,  8  6262—19,  providing  that 
a  county  auditor  shall  not  issue  a  permit  to  any 
druggist  who  has  been  convicted  of  violnting  any 
of  the  liquor  laws  of  the  state,  ,and  section 
6262 — ^17,  requiring  applicant  to  state  in  his  ap- 

Elication  that  he  has  not  been  convicted  of  vio- 
Lting  any  of  the  liquor  laws,  although  applied 
so  as  to  prohibit  issuing  of  permits  to  druggists 
who  have  violated  prior  laws,  are  not  ex  post 
facto  in  their  nature;  the  disqualification  not 
being  an  additional  punishment  for  past  of- 
fensesk 

[E3d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  550.] 

3.  Intoxicatiro  Liquors  €=>15— Dbuqoists' 
Permit — Contradictory  Statutes. 

Rem.  Code  1915,  I  6262-7,  providing  that 
a  druggist  who  has  been  convicted  of  a  viola- 
tion of  any  liquor  law  shall  not  within  two  years 
thereafter,  sell,  etc.,  is  not  in  conflict  with  sec- 
tion 6262—19,  providing  that  county  auditor 
shall  not  issue  a  permit  to  a  druggist  who  has 
been  convicted  of  any  of  the  liquor  laws  of  the 
state,  although  the  latter  section  prescribes  no 
time  limit,  and  a  county  auditor  may  refuse  to 
issue  a  liquor  permit  to  a  druggist  convicted  un- 
der local  cation  law,  a  prior  enactment,  more 
than  two  years  previous. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  if  17,  18.] 

4.  Statutes  «=207 — Construction. 

The  courts  will  not  so  construe  different  pro- 
vision of  the  law  as  to  create  a  conflict  where 
any  other  course  is  reasonably  possible. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  I  284.] 

Department  2.  Appeal  from  Superior 
Coort,  Adams  County;    Bert  Linn,  Judge. 

Mandamus  by  Filed  Rosenolt  and  another 
against  J.  L.  Cross,' as  county  auditor.  Judg- 
ment for  plaintUFa,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

W.  O.  Miller,  of  BltzTiUe,  for  appellant 
O.  B.  Lovell,  of  Bttzvllle,  for  respondents. 

ELLIS,  C.  J.  Action  in  mandamus  to  re< 
quire  the  county  auditor  of  Adams  county 
to  Issue  to  plaintiffs,  who  are  druggists,  n, 
permit  to  ship  into  the  state  of  Washington 
intoxicating  liquors  consigned  to  themselves. 
They  claim  the  right  under  section  6262—17, 
2  Rem.  Code.  There  is  no  dispute  as  to  the 
facts.  Plalntlirs  are,  and  have  for  some  years 
been,  engaged  in  the  drug  business  in  RltK- 
ville,  Adams  county,  Wash.  On  June  6,  1914, 
they  were  both  convicted  in  the  superior 
court  of  Adams  county  and  fined  for  a  viola- 
tion of  the  local  option  law,  section  6302, 
Rem.  &  Bal.  Code,  prohibiting  the  sale  of 
Intoxicating  liquors  within  a  dry  unit     On 


the  same  day,  in  the  same  court,  plaintiff 
H.  K.  Rosenoff  was  convicted  and  fined  for  a 
violation  of  section  6308,  Rem.  &  Bal.  Code, 
requiring  druggists  to  keep  a  record  of  their 
sales  of  intoxicating  liquors.  Thereafter  the 
premises  then  and  now  occupied  by  plaintiffs 
as  druggists  were  declared  by  the  court  to 
be  a  nuisance,  and  plaintiffs  were  permitted 
to  continue  their  business  therein  on  giving 
a  bond  in  the  sum  of  $1,000,  as  provided  in 
section  6304,  Rem.  &  Bal.  Code.  In  June, 
1916,  prior  to  the  commencement  of  this  ac- 
tion, plaintiffs  presenlied  to  defendant  and 
filed  in  defendant's  oflace,  an  afiBdavlt,  which, 
omitting  caption,  signature,  and  Jurat,  reads 
as  follows: 

"H.  K.  Rosenoff,  being  first  duly  sworn  on 
oath  deposes  and  says:  that  he  (is)  a  druggist 
and  pharmacist,  and  a  member  of  the  firm  of 
Rosenoff  Drug  Company,  which  ia  a  copartner- 
Aip.  That  ue  said  copartnership  condsts  of 
affiant  and  Ft'ed  Rosenoff,  and  affiant  is  one  of 
the  co-owners  of  the  said  partnership.  That  tli« 
location  of  said  firm  is  in  the  dtv  of  Ritzville, 
Adams  county,  Washington,  and  the  said  firm  is 
legally  engaged  in  business  as  druggists  and 
pharmacists  at  said  point  That  it  is  necessary 
from  time  to  time  to  make  shipment  of  intoxi- 
cating liquors.  That  said  liquor  is  not  to  be 
sold  in  violation  of  the  laws  of  the  state  of 
Washington,  but  is  obtained  for  use  for  purposes 
permitted  by  this  law  only.  That  the  applicant 
for  this  'permit'  or  any  of  the  members  of  the 
said  partnership,  as  a  partnership,  have  not 
been  heretofore  convicted  of  any  violation  of  the 
laws  relating  to  intoxicating  liquor  of  the  state 
of  Washington,  whidi  will  prevrait-  the  said 
partnership  from  having  on  hand  and  selling  in- 
toxicating liquors  at  this  time." 

Defendant  refused  to  issue  the  permit,  and 
plaintiffs  brought  this  action.  The  trial 
court,  after  finding  in  detail  the  foregoing 
faets,  entered  a  Judgment  ordering  defendant, 
as  auditor  of  Adams  county,  forthwith  to 
Issue  to  plaintiffs  a  permit  to  ship  from  Mis- 
soula, Washington  (Montana)  to  Ritzville, . 
Wash.,  SO  gallons  of  whisky,  and  awarding 
to  plaintiffs  their  costs.    Defendant  appeals. 

As  Justifying  his  refusal  to  Issue  the  per- 
mit, apxiellant  relies  upon  certain  provisions 
of  the  state-wide  prohibition  law  of  1915,  as 
found  in  Rem.  Code.  Section  6262—19  de- 
clares: 

"No  county  anditw  shall  issue  a  permit  to 
any  person  or  druggist  or  pharmacist  who  has 
been  convicted  <rf  the  violation  of  any  of  the 
liquor  laws  of  the  state,  or  to  any  person  other 
than  a  druggist  or  a  pharmacist,  who  is  the 
holder  of  an  internal  revenue  special  tax  stamp 
or  receipt,  issued  by  the  United  States  govern- 
ment, permitting  or  relating  to  the  sale  of  in- 
toxicating liquor,  or  to  any  person  not  a  register- 
ed druggist  or  pharmacist  who  has,  within  twen- 
ty days  immeniately  preceding,  obtained  a  per- 
mit for  the  shipment  of  intoxicating  liquor.' 

Section  6262 — ^17,  relating  to  applications 
for  shipment  by  druggists,  declares  that  the 
application,  among  other  things,  shall  state — 
'.'  *  ♦  ♦  ,  that  the  applicant  for  such  permit  or 
any  of  the  members  of  the  said  partnership,  as  a 
partnership,  or  of  the  officers,  agents  or  servants 
in  the  employ  of  said  corporation  and  in  charge 
of  its  business  at  such  location,  have  not  been 
theretofore   convicted   of  any   violation  of   the 
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laws  relating  to  intoxicating  liqnor  of  the  atate 
of  Wasliington.    •    ♦    *•■ 

Section  6262—31  declares: 

"All  persons  convicted  of  any  violaticm  of  this 
act  where  the  punishment  therefor  is  not  herein 
specifically  provided  ^all  be  punished  by  a  fine 
of  not  less  Uian  fifty  dollars  nor  more  than  two 
hundred  fifty  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  less  than  ten  days  nor  more 
than  three  months,  or  by  both  such  fine  and 
imprisonment." 

Ai^ellant  knew  of  respondents'  prior  con- 
victions. They  were  matters  of  record.  Pre- 
sumably they  were  then,  as  now,  admitted  by 
respondents.  In  view  of  the  spedflc  Inhibi- 
tion of  section  6262 — 19,  and  the  penalty  Im- 
posed for  any  violation  of  the  act  by  section 
6262 — 31,  appellant,  possessing  such  knowl- 
edge, might  weU  hesitate  to  issue  the  permit 

[1]  Appellant  first  suggests — though  re- 
spondents expressly  disclaim  any  such  con- 
tention— that  It  may  be  argued  that  the 
words  "any  of  the  liquor  laws  of  this  state," 
found  In  section  6262 — 19,  and  substantially 
the  same  words  found  In  6262 — 17,  do  not 
refer  to  nor  Include  the  local  option  law,  nor 
any  law  In  effect  prior  to  January  1,  1916. 
The  plain  purpose  was  to  prescribe  as  a 
qualification  for  those  persons  who  might  be 
permitted  to  bring  intoxicating  liquor  into 
this  state  a  prior  observance  of  the  laws  re- 
lating to  such  liquors  as  earnest  that  such 
persons  will  not  violate  the  prohibition  law 
in  the  future.  Obviously  the  applicant's  at- 
titude manifested  toward  prior  laws  on  this 
subject  augurs  as  much  for  his  future  con- 
duct as  bis  attitude  manifested  toward  the 
existing  law.  Section  6262 — 17  requires  that 
the  applicant  shall  file  a  statement  In  writing 
under  oath  that  he  has  not  l)een  "theretofore" 
convicted  of  "any"  violation  of  the  laws  of 
this  state  relating  to  Intoxicating  liquor.  The 
words  "theretofore"  and  "any"  are  broad 
and  Inclusive  as  to  time  and  subject-matter. 
They  negative-any  intention  to  make  only  the 
violation  of  existing  law  a  disqualification. 
That  the  sections  In  question  were  Intended 
to  Include  convictions  for  a  violation  of  prior 
laws  as  a  disqualification  we  entertain  no 
donbt. 

[2)  It  Is  next  suggested— though  again  re- 
spondents disclaim  any  such  view — that  if 
these  sections  are  construed  as  referring  to 
violations  of  prior  laws,  it  may  be  argued 
that  they  are  ex  post  facto  In  their  nature, 
or  viciously  retroactive.  We  find  no  merit 
in  the  suggested  contention.  The  disqualifi- 
cation Is  not,  either  In  purpose  or  nature, 
an  additional  punishment  for  past  offenses. 
It,  therefore,  does  not  fall  within  the  Inhibi- 
tion against  ex  post  facto  laws.  Nor  are  the 
provisions  under  discussion  retroactive  in 
any  objectionable  sense.  They  merely  pre- 
scribe past  conduct  as  a  standard  applicable 
to  all  druggists  by  which  shall  be  measured 
their  probable  fitness  to  deal,  as  druggists 
are  permitted  to  deal,  In  Intoxicating  liquors. 
They  merely  exclude  from  the  privilege  ac- 
corded by  the  law  persons  whose  past  con- 


duct shows  they  are  unfit  to  receive  It. 
Granting,  as  must  be  granted,  the  power 
of  the  state  to  regulate  and  even  pttAiblt 
the  liquor  traffic,  the  following  auQioritles 
clearly  sustain  In  principle  the  view  here  ex- 
pressed: Foster  V.  Board  of  Police  Com'rs, 
102  Cal.  483,  37  Pac.  763,  41  Am.  St.  Rep. 
194;  Washington  t.  State,  76  Ala.  582,  51 
Am.  Rep.  479;  Crowley  v.  Christensen,  137 
U.  S.  86, 11  Sup.  Ct  13,  34  L.  Ed.  e20;  Hawk- 
er V.  New  York,  170  U.  8.  189,  18  Sup.  Ct. 
573,  42  L.  Ed.  1002;  Fox  v.  Territory,  2 
Wash.  T.  297,  5  Pac.  603. 

[3]  But  section  6262—7,  Rem.  Code,  de- 
clares: 

"  *  *  *  A  druggist  or  pharmacist  who  has 
been  convicted  of  selling  intoxicating  liquor  or 
of  agy  other  act  in  violation  of  this  section, 
shall  not,  within  two  years  therafter,  either  per- 
sonally or  by  agent,  sell  intoxicating  liquor  for 
any  purpose  whatsoever.    •    •    ♦ " 

A  provision  substantially  the  same  was 
contained  in  the  local  option  law.  See  sec- 
tion 6308,  Rem.  &  Bal.  Code.  Respondents 
contend — and  It  Is  their  sole  contention  here 
— that  this  provision  Is  In  direct  conflict  with 
section  6262 — 19,  Rem.  Code,  hereinbefore 
quoted ;  that  the  provisions  of  the  latter  sec- 
tion are  general;  jthat  those  of  section 
6262 — 7,  last  above  quoted,  are  definite  and 
specific,  and  that,  therefore,  they  must  con- 
trol as  the  clearer  and  more  definite  expres- 
sions of  the  legislative  wiU.  This  position 
is  untenable  for  two  reasons: 

In  the  first  place  the  provisions  of  section 
6262 — 7  are  neither  so  specific  nor  so  definite 
as  those  of  section  6262 — 19.  The  subject- 
matters  of  the  two  sections  are  different. 
The  one  relates  to  sales  of  intoxicating 
liquors  by  convicted  druggists,  the  other  to 
the  duty  of  the  auditor  touching  permits  re- 
quested by  convicted  druggists  to  ship  such 
liquors  Into  this  state.  Section  6262 — 7  does 
not  expressly  authorize  an  offending  drug- 
gist to  sen  liquor  after  two  years  from  his 
conviction.  It  merely  implies  a  permission. 
Section  6262—19  distinctly  prohibits  the  au- 
ditor from  issuing  a  permit  to  any  druggist 
who  has  been  convicted.  Its  terms  are  man- 
datory. Bven  assuming  an  irreconcilable 
confilct  between  the  two  sections,  the  provi- 
sions of  section  6262 — 19  must  control,  be- 
cause It  is  the  more  specific,  because  it  is  the 
later  In  numerical  order,  and  especially  be- 
cause the  act  of  1915  itself  imposes  Its  own. 
rule  of  construction,  declaring  in  the  first 
section: 

"This  entire  act  shall  be  deemed  an  ecercise 
of  the  police  power  of  the  state,  for  the  protec- 
tion of  the  economic  welfare,  health,  peace  and 
morals  of  the  people  of  the  state,  and  all  of  its 
provisions  shall  be  liberally  construed  for  the 
accomplishment  of  that  purpose."  Section 
6262—1,  Rem.  Coda 

[4]  In  the  second  place,  the  two  sections 
in  question  are  not  in  necessary  confilct  As 
before  stated,  tbey  relate  to  different  sub- 
jects. Section  6262 — 7  suspends  the  right  of 
a  convicted  druggist  for  two  years  after  con- 


Digitized  by 


Google 


Waab.) 


SBORTS  ▼.  OltY  OF  SEATTLB 


239 


vlction  to  sell  Intoxicating  Uquors.  He  may 
have  a  supply  on  band  at  the  time  of  bis 
conyictlon.  He  cannot  sell  it  wltbin  two 
years  thereafter  for  any  purpose  whatsoever. 
Bat  that  section  does  not,  either  expressly 
or  by  necessary  Implication,  authorize  him 
to  replenish  his  stock  by  further  shipments 
at  any  time.  On  tbe  Other  hand,  section 
6262 — 19  does  expressly  and  nnequlrocally 
prohibit  the  connty  auditor  from  Issuing  a 
permit  "to  any  person  or  druggist  or  phar- 
macist who  baa  been  convicted  of  the  viola- 
tion of  any  of  the  liquor  laws  of  this  state," 
and  contains  no  limit  on  the  time  or  duration 
of  that  prohibition,  either  expressly  or  Im- 
pliedly. It  is  thus  manifest  that  the  two 
sections  have  ample  fields  for  Independent 
operation,  each  to  Its  fall  extent,  without 
any  necessary  conflict  In  such  a  case  it  Is 
elementary  that  both  must  be  permitted  so 
to  operate.  The  courts  will  not  so  construe 
different  provisions  of  the  law  as  to  create  a 
connlct  when  any  other  course  Is  reasonably 
possible. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  deny  the  writ. 

MOUNT,    FULLrBHTON,    and    PARKER, 
33.,  concur. 


SHORTS  V.  CITT  OP  SElATTIaHJ. 
(No.  13912.) 

(Supreme  Court  of  Washington.    April  11, 
1917.) 

1.  MnNiciPAi,  OOBPOBATtONS  ^=»279,  918(1)— 

Cbabteb  Powebs  —  Extension  or  Waiebi 

Ststeii — Statute. 

Rem.  Code  1916,  {  8006,  requires  submissioa 

to  voters  of  ordinance  for  construction  of  any 

public  utility  mentioned  in  gecticM]  8005  except : 

(1)  When  worli  proposed  is  an  addition  to,  bet- 
terment of,  or  extension  to  existing  waterworks: 

(2)  where  in  any  charter  of  any  city  or  town 
adopted  by  a  vote  of  tlie  people  nn  artide  or 
provision  has  t>eai  adopted  authorizing  city 
council  or  other  corporate  authorities  to  pro- 
vide by  ordinance  for  acquiring,  opening,  or 
operating  any  of  said  public  utilities  "for 
which  no  general  indebtedness  is  to  be  incurred." 
Seattle  City  Charter,  art.  4,  §  18,  gives  city 
council  power  to  provide  for  erecting,  purchas- 
ing, etc.,  of  waterworks,  to  supply  the  aty  with 
water  and  fix,  alter,  regulate,  and  control  use 
and  price  of  water  so  supplied.  Held,  that  city 
council  has  power  to  provide  by  ordinance  for 
making  additions,  extensions,  and  betterments 
of  city's  water  Hystem,  and  issue  and  sell  bonds 
psyaWe  solely  from  income  from  system  without 
submission  of  either  proposition  to  popular 
vote  for  ratification,  although  city  charter  does 
not  contain  words  "for  which  no  general  Indebt- 
edness is  to  be  incurred." 

[Ed.   Note— For   other  cases,   see  Municipal 
Corporations,  Cent  Dig.  $$  7S9,  1919.] 

2.  Statutes  €=»1  81(1)— Strict  Constbucttow 
—Legislative  Intent. 
Under  any  rule  of  construction  of  a  stat- 
ute, whether  strict  or  libernl,  the  legislative  in- 
tent when  clearly  apparent,  must  prevail. 

[Ed.    Note.— For   other    cases,    see   Statutes, 
Cent  Dig.  I  259.] 


8.  Municipal  Cobpobattors  9=>92S — Bonds 

— Date  op  Matubitt. 
Under  a  city  charter  containing  no  provi- 
sion as  to  date  for  maturity  of  bonds  for  wa- 
terworks, city  council  may  provide  that  bonds 
shall  mature  serially,  a  specified  amount  six 
years  after  date  and  a  like  amount  annually 
thereafter,  in  view  of  Rem.  Code  1915,  {  8008, 
providing  that  suc^  bonds  shall  be  payable  at 
such  time  as  council  shall  determine. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1038.] 

4.  CoNBTrroTiONAi.  Law  ®=>70(3)— Judicial 
Poweb— PuBuc  Policy- Detkbmination. 
Where  the  Legislature,  acting  within  its 
constitutional  powers,  has  authorized  issuance 
of  l>onds  by  cities  for  certain  purposes,  the  ques- 
tion of  public  policy  is  not  for  the  courts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  131.] 

Department  2.  Appeal  from  Superior  Court, 
EUng  County ;  John  S.  Jurey,  Judge. 

Action  by  Bruce  Shorts  against  the  City  of 
Seattle.  A  demurrer  to  the  complaint  was 
sustained,  tbe  action  dismissed,  and  plaintiff 
appeala    AfHrmed. 

Balllnger,  Battle,  Hulbert  &  Shorts,  of 
Seattle,  for  appellant  Hugh  M.  Caldwell 
and  Robert  H.  Evans,  both  of  Seattle,  for 
respondent 

ELLIS,  C.  J.  The  plaintiff,"  a  resident  vot- 
er and  taxpayer  of  the  city  of  Seattle,  and  a 
consumer  of  water  furnished  by  the  dty 
through  Its  municipal  water  plant  brought 
this  action  to  enjoin  the  Issuance,  sale,  and 
delivery  by  the  city  of  "Special  Fund  Water 
bonds"  totaling  $60,000'.  Plaintiff  sets  forth 
at  length  the  acquisition  In  1890  of  the  city's 
original  water  supply  system,  traces  Its  de- 
velopment through  many  additions  and  exten- 
sions to  1895,  when  it  was  changed  from  a 
steam  pumping  plant  to  a  gravity  system, 
known  thereafter  as  the  "Cedar  River  Wa- 
ter Supply  System,"  details  the  making  of 
further  additions  prior  to  1916,  and  points 
out  that  the  original  acquisition  and  subse- 
quent additions  and  extensions  and  tbe  Issu- 
ance of  securities,  whether  general  or  special 
fund  bonds,  to  pay  for  the  same  were  all  sub- 
mitted to  and  authorized  by  the  qualified 
voters  of  the  city.  It  Is  then  alleged,  in  sub- 
stance, that  In  November,  1916,  tbe  city  coun- 
cil determined  to  make  farther  additions  to 
and  betterments  and  extensions  of  its  water 
supply  system,  and  to  that  end  passed  Ordi- 
nance No.  36630.  Tbis  ordinance,  after  set- 
ting forth  the  proposed  additions,  l)etter- 
ments,  and  extensions,  provides  that  to  pay 
the  costs  thereof  tbe  city  will  issue  l>onds  In 
the  sum  of  $60,000,  maturing  serially,  $12,- 
000  six  years  after  date,  and  a  like  amount 
annually  thereafter,  all  bearing  interest  at 
tbe  rate  of  5  per  cent,  per  annum,  payable 
semiannually,  both  principal  and  interest 
being  payable  solely  from  a  special  fund  cre- 
ated by  ordinance,  to  be  known  as  "Cedar 
River  Water  Supply  Fund  of  Seattle,  Series 
No.  4;"   that  thereafter  the  dty  by  resolu- 
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tlon  of  Its  council  called  for  bids  on  the 
bonds;  tbat  Morris  Bros.,  Inc.,  made  tbe 
best  offer  for  the  bonds;  and  tbat  its  bid 
was  accepted  by  the  city.  It  is  further  al- 
leged that  Ordinance  No.  36630  does  not  au- 
thorize or  provide  that  the  system  Or  plan 
specified  and  adopted  in  the  ordinance  shall 
be  submitted  to  the  qualified  voters  of  the 
city,  nor  does  it  provide  for  the  submission 
to  tbe  voters  of  the  proposition  of  tbe  issu- 
ance of  the  bonds;  that  neither  of  these  prop- 
ositions has  ever  been,  in  vrhole  or  in  part, 
submitted  to  the  qualified  voters  of  the  city, 
and  that  the  city  claims  the  right  and  au- 
thority to  issue  the  bonds  for  the  purposes 
mentioned  without  submitting  tbe  matter  to 
such  voters  for  their  ratification  or  rejection, 
A  demurrer  to  the  complaint  was  sustained. 
Plaintiff  abiding  by  his  pleading,  the  action 
was  dismissed.    He  appeals. 

[1]  Appellant's  dominant  contention  Is  tbat 
the  issuance  of  these  bonds  is  ultra  vires  of 
tbe  city,  in  that  neither  the  plan  of  the  pro- 
posed additions  to  the  water  system  nor  the 
proiK>sition  to  issue  the  bonds  was  ever  sub- 
mitted to  tbe  qualified  voters  for  ratification 
or  rejection,  as  required  by  the  Public  Utili- 
ties Act  of  1909,  which,  as  amended  in  par- 
ticulars here  immaterial,  is  embodied  in  sec- 
tions 8005  to  8010,  inclusive.  Rem.  Code.  No 
question  of  constitutional  power  is  presented. 
It  Is  conceded  that,  these  bonds  being  pay- 
able, both  principal  and  Interest,  solely  from 
the  earnings  of  the  public  utility,  would  not 
constitute  an  "Indebtedness"  of  the  city  with- 
in the  meaning  of  the  state  Constitution 
touching  the  debt  limit  TJhler  v.  Olympla, 
87  Wash.  1,  151  Pac.  117,  152  Pac.  998.  The 
sole  question  is  one  of  statutory  power.  The 
material  provisions  of  the  governing  statute 
are  found  in  Rem.  Code,  J'  8006,  as  follows : 

"Whenever  the  city  council  or  other  corporate 
authorities  of  any  such  city  or  town  shall  deem 
it  advisable  that  the  city  or  town  of  which 
tlsey  are  officers  shall  purchase,  acquire  or  con- 
struct any  public  utility  mentioned  in  section 
8005  hereof  or  make  any  additions  and  better- 
ments thereto  or  extensions  thereof,  the  com- 
mon council  or  other  corporate  authorities  shall 
provide  therefor  by  ordinance,  which  shall  speci- 
fy and  adopt  the  system  or  plan  proposed,  and 
declare  the  estimated  cost  thereof  as  near  as 
may  be,  and  the  same  shall  be  submitted  for  rat- 
ification or  rejection  to  the  qualified  voters  of 
said  city  at  the  general  or  special  election,  ex- 
cept in  the  following  cases  where  no  submission 
shall  be  necessary: 

"(1)  When  the  work  proposed  is  an  addition 
to,  or  betterment  of,  or  extension  of,  or  an  in- 
creased water  supply  for,  existing  waterworks. 
or  an  addition,  betterment  or  extension  of  an 
existing  system  or  plant  of  any  other  public 
utility  mentioned  in  section  80O5  hereof,  for 
which  no  seneral  indebtedness  is  to  be  incui^ 
red  by  such  city  or  town:  Provided,  such' under- 
taking slmll  have  been  authorized  by  the  com- 
mon council  of  such  city  or  town  prior  to  July 
1.  1910:  or 

"(2)  Where  in  any  charter  of  any  city  or  town 
in  tbe  state  of  Washington  heretofore  or  hore- 
after  adopted  by  a  vote  of  the  people,  an  article 
or  proWsion  has  been  adopted  authorizing  the 
city  council  or  other  corporate  authorities  of 
such  city  to  provide  by  ordinance  for  acquiring, 
opening  or  operating  any  of  said  public  utilities, 


for  which  no  general  indebtedness  is  to  be  in- 
curred by  such  city  or  town.    *    •    *  " 

Then  follow  certain  general  provisions 
which,  as  pointed  out  by  the  codifier,  should 
be  set  off  in  a  separate  paragraph.  They 
cannot  be  construed  as  a  part  of  or  as  affect- 
ing subdivision  2  as  above  quoted  without 
making  the  section  as  a  whole  self-contradic- 
tory, a  course  which  no  court  can  soimdiy 
pursne  where  any  other  reasonable  construc- 
tion is  possible.  Roseooff  v.  Cross,  164  Pac. 
236.  Tbe  general  provisions  following  those 
above  quoted  are  plainly  intended  to  apply 
to  cities  and  towns  lacking  the  charter  pow- 
ers mentioned  in  subdivision  2.  This  seems 
to  be  admitted,  since  appellant  concedes  that 
the  crux  of  the  issue  lies  in  the  questioa 
whether  or  not  the  charter  of  the  city  of  Se- 
attle contains  any  provisions  such  as  contem- 
plated by  that  subdivision. 

The  fourteenth  subdivision  of  section  IS. 
art.  4,  of  the  charter  of  Seattle,  as  adopted 
by  the  people  and  subsequently  amended  by 
a  vote  of  the  people  In  1906,  so  far  as  here 
jjertinent,  reads  as  follows: 

"The  city  council  shall  have  power  by  ordi- 
nanoc:    •    •    ♦ 

"Fourteenth.  Acquisition,  Erection  and  Oper- 
ation of  Waterworks ;  Sale  of  Water,  Free  Wa- 
ter, To  provide  for  erecting,  purchasing  or 
otherwise  acquiring,  as  the  sale  and  exclusive 
property  of  the  city,  waterworks,  within  or  with- 
out the  corporate  limits  of  the  city,  to  supply 
said  city  and  its  inhabitaitta  with  water  for 
any  and  all  purposes,  and  to  fix,  alter,  regulate 
and  control  the  use  and  price  of  the  water  so 
supplied.    *    *    •" 

[2]  Appellant's  position  seems  to  be  that, 
inasmuch  as  the  Public  Utility  Act  must  re- 
ceive a  strict  construction,  the  city  Charter 
must  not  only  confer  upon  the  city  council 
the  authority  by  ordinance  to  acquire  and 
operate  waterworks,  but  must  confer  that  au- 
thority in  the  terms  of  the  statute.  It  must 
be  conceded  that  the  PubUc  Utility  Act 
should  receive  a  strict  construction.  Our 
own  decisions  amply  sustain  tbat  principle. 
But  even  a  strict  construction  must  be  a  rea- 
sonable construction.  Under  any  role  of 
construction,  whether  strict  or  liberal,  the 
legislative  intention,  when  clearly  apparent, 
must  prevail.  We  think  it  may  be  soundly 
postulated  that  the  legislators  were  concern- 
ed with  the  fact  of  the  charter  authority  to 
the  council  to  act. by  ordinance  rather  than 
the  mere  formula  by  which  that  authority 
might  be  expressed.  Subdivision  2  of  sec- 
tion 8006,  above  quoted,  expressly  applies  to 
charter  provisions  "heretofore"  as  well  as 
"hereafter"  adopted.  There  is  nothing  to  io- 
dlctate  that  the  legislators  had  in  mind  any 
specific  then  existing  charter  provision  of 
any  particular  city  or  town,  and  adopted  its 
exact  verbiage  as  the  only  form  of  expres- 
sion intended  to  be  validated.  Xet  if  such 
is  not  the  case,  appellant's  rule  of  strict 
construction  would  convict  the  Legislature 
of  intending  to  make  the  power  of  cities 
theretofore  possessing  charter  authority  to 
proceed  by  ordinance  dependent  upon  a  mere 
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fortuitous  coinddenoe.  We  decline  to  asanme 
an  Intention  ao  capricious.  The  above-quot 
ed  provision  of  the  Seattle  charter  clearly 
anthorlzes  the  city  council  by  ordinance  "to 
provide  for  erecting,  purchasing  or  otherwise 
acquiring,  as  the  sole  and  exclusive  property 
of  the  city,  waterworks,  •  •  •  to  supply 
said  city  and  its  inhabitants  with  water," 
etc.  Under  no  reasonable  rule  of  oonstrac- 
tioQ,  whether  strict  or  liberal,  can  It  be 
said  tbat  the  authority  so  conferred  is  of  a 
different  nature  or  is  less  comprehensive  than 
tbat  prescribed  in  the  statute^ 

Some  stress  is  laid  upon  the  fact  that  the 
charter  provision  does  not  contain  the  words 
"for  which  no  general  indebtedness  is  to  be 
inearred  by  such  dty  or  town,"  as  found  in 
the  statute.  As  to  this  last  provision  it  se^ns 
plain  tliat  it  is  the  fact  tbat  no  general  in- 
debtedness is  to  be  Incurred  whidi  invokes 
the  power  conferred  by  both  charter  and  stat- 
ute, not  the  mere  recital  of  that  fact  in  the 
charter.  This  provision  is  obviously  intended 
as  a  limitation  upon  any  charter  power  to  ac- 
quire, own,  and  operate,  not  as  an  essential 
recital  in  the  charter  Itself  to  confer  that 
power.  We  are  convinced  that  since  the 
dty  diarter  specifically  authorizes  the  dty 
coundl  by  ordinance  to  acquire,  own,  and  op- 
erate a  water  system  such  as  the  city  long 
has  had,  the  dty  has  power,  under  the  plain 
terms  of  the  statute,  to  provide  by  ordinance 
for  making  additions,  extensions,  and  better- 
ments to  tbat  system,  and  to  issue  and  sell 
bonds  payable  solely  from  the  Income  to  be 
derived  from  the  system  to  pay  for  the  same 
without  submitting  either  proiKtsitlon  to  pop- 
ular vote  for  ratification. 

[3]  It  is  next  argued  tbat  the  bonds  here 
Involved  do  not  conform  in  their  dates  of 
maturity  to  the  requirements  of  subdivision 
15,  f  18,  art.  4,  of  the  city  charter,  which, 
among  other  things,  provides  that  public  util- 
ity bonds  issued  to  pay  for  the  utilities 
in  that  subdivision  enumerated  shall  be 
payable  "at  such  times  as  may  be  agreed  up- 
on between  the  tenth  and  fortieth  years  after 
their  date  of  issuance."  It  is  a  suffident  an- 
swer to  say  that  subdlvisitxi  16  relates  only  to 
municipal  light,  power,  and  heating  plants, 
street  railways,  telephones,  ferries,  docks, 
and  water  power  sites,  and  has  no  applica- 
tion to  waterworks,  wbUe  subdivision  14, 
{  18,  art  4,  relates  only  to  munldpal  water- 
works. The  latter  subdivision  under  which 
the  dty  is  proceeding  contains  no  provision 
as  to  the  maturity  of  any  bonds  to  be  issued 
in  payment  for  such  waterworks.  The  sec- 
tion of  the  Public  Utility  Act  (Rem.  Code,  i 
8008),  specifically  relating  to  spedal  fund 
bonds  payable  solely  from  the  earnings  of 
public  utilities,  provides  that  such  bonds 
shall  be  "executed  in  such  manner  and  pay- 
able at  such  times  and  places  as  the  common 
council  or  other  corporate  authorities  of  such 
dty  or  town  shall  determine.     "The  dates  j 


of  maturity  of  sudi  bonds  are  thus  distinctly 
left  to  the  discretion  of  the  common  coimcU 
or  other  corporate  authorities  of  the  dty. 
The  dates  fixed  by  the  coundl  In  this  In- 
stance, therefore,  impinge  no  provision  either 
of  charter  or  statute. 

[4]  Finally  it  is  urged  that  the  issuance  of 
these  bonds  should  be  enjoined  on  grounds  of 
public  policy.  We  shall  not  pursue  in  detaQ 
the  arguments  advanced  in  this  connection. 
It  should  sufilce  to  say  that  we  know  of  no 
better  criterion  by  which  to  determine  any 
given  question  of  public  policy  than  the  ut- 
terances of  the  state  Legislature  upon  that 
question.  As  we  have  seen,  the  Legislature, 
acting  within  its  constitutional  powers,  has 
authorized  the  issuance  of  bonds  of  this 
character  in  the  manner  in  which  and  for  the 
purpose  for  which  these  bonds  are  to  be 
issued.  The  question  of  policy  Involved  Is 
a  legiislative  question  pure  and  simple. 

The  Judgment  is  afSrmed. 

MOUNT,  PAEKBE,  and  FUIXBRTON,  JJ., 
concur. 


SHORTS  V.  CITT  OF  SBATTLB. 
(No.  18941.) 

(Supreme  Oonrt  of  Washington.    April  11, 
1917.) 

1.  MtraiciPAi,  CoBPORATioNs  «=o279,  918(1)— 
Chakixb  Powers — Extension  of  Eixctbio 
iLioET  Plant— Statute. 

Rem.  Code  1915,  J  8005,  authorizes  incor- 
porated dtles  and  towns  to  purchase,  acquire, 
add  to,  maintain,  and  operate  municipal  light  and 
power  plants.  Section  8006  provides  that  the 
plan  proposed  shall  be  submitted  to  qualified 
voters  except  where,  in  any  charter  adopted  by 
a  vote  of  people,  an  article  or  provision  has  been 
adopted  authorizing  city  council  to  provide  by 
ordinance  for  acquiring,  opening,  or  operating 
any  of  said  public  utilities,  "for  which  no  gen- 
eral indebtedness  is  to  be  incurred."  Seattle 
City  Charter,  art  4,  §  18,  subd.  15,  gives  dty 
council  power  by  ordinance  to  purchase,  acquire, 
add  to,  maintain,  and  operate,  among  ether 
things,  a  munidpal  light  plant,  omitting  the 
above-quoted  words  of  section  8006.  Held,  that 
the  city  coundl  has  power  to  provide  by  ordi- 
nance for  making  extensions  and  additions  to 
city  electric  Ugbting  plant  alid  issue  and  sell 
bonds  payable  solely  from  a  special  fund  created 
by  ordinance  without  submission  of  plan  for 
proposed  extension  nor  proposal  to  issue  and  sell 
bonds  to  vote  of  eiectota,  although  the  authority 
conferred  by  charter  is  not  couched  in  same 
terms  as  section  8006,  subd.  2. 

[Ed.   Note.— For   other   cases,   see  Munidpal 
Corporations,  Cent.  Dig.  ff  739,  1919.] 

2.  Municipal  Cobpoeations  ®=3925  —  Stattt- 

TOBT    POWXBS    OF    CotrNOU/— LIMITATION    BT 

Rem.  Code  1915,  8  8008,  provides  that  when- 
ever a  city  council  shall  be  authorized  to  exer- 
cise any  of  the  powers  conferred  by  section  8005 
without  submission  to  voters  the  common  council 
shall  have  power  to  create  a  special  fund  for 
sole  purpose  of  defraying  cost  of  public  utilities 
or  addition,  betterment,  or  extension  thereto, 
and  to  issue  and  sell  bonds  payable  at  such 
times  as  the  common  coundl  shall  determine. 
Seattle  City  Charter,  art.  4,  $  18,  subd.  15,  pro- 
vides that  the  principal  of  such  bonds  shall  be 
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payable  serially  in  such  amounts  and  at  such 
times  a'8  may  be  agreed  upon  between  the  tenth 
and  fortieth  years  after  date  of  issuance.  Held, 
that  provision  in  ordinance  of  city  council  that 
bonds  issued  for  extension  of  electric  light  plant 
should  be  paid  in  equal  annual  amounts  begin- 
ning  6  years  and  ending  20  years  after  their 
date  from  a  fund  provided  is  valid  under  rule 
that  discretion  vested  in  council  by  general  stat- 
ute cannot  be  controlled  or  circumscribed  by  any 
charter  provision. 

[Ed.  Note. — For  other  cases,  see  Bfbnicipal 
Ovrporations,  Cent.  Dig.  {  1938.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  Bruce  Shorts  against  the  City  of 
Seattle.  A  demurrer  to  complaint  was  sus- 
tained, tbe  action  dismissed,  and  plaintiff  ap- 
peals.   Affirmed. 

Ballinger,  Battle,  Hulbert  &  Sborts,  of  Se- 
attle, for  appellant.  Hugh  M.  Caldwell  and 
Robert  H.  Evans,  both  of  Seattle,  for  re- 
spondent. 


EI/US,  C  J.  Plaintiff,  a  resident  vot- 
er and  taxpayer  of  the  city  of  Seattle  and  a 
consumer  of  electric  energy  furnished  by  the 
dty  from  its  muniqipal  ligbt  and  power 
plant,  In  this  action  seeks  to  enjoin  the  is- 
suance, sale,  and  deUvery  of  $390,000  special 
fund  light  bonds  wbicb  the  city  proposes  to 
Issue.  Plaintiff  sets  forth  at  length  the  orig- 
inal acquisition  of  the  city's  ligbt  and  power 
plant,  details  the  making  of  various  additions 
thereto  prior  to  1916,  and  tbe  issuance  of  gen- 
eral bonds  to  pay  therefor,  and  points  out 
that  the  original  acquisition  and  subsequent 
additions  and  extensions  and  the  Issuance  of 
such  bonds  were  all  submitted  to  and  au- 
thorized by  tbe  qualified  voters  of  the  city. 
It  is  then  alleged  tbat  In  November,  1919,  tbe 
city  deeming  it  advisable  to  make  further 
additions  to  and  betterments  and  extensions 
of  such  plant,  passed  Ordinance  No.  36760, 
whl<!h,  after  setting  forth  the  proposed  addi- 
tions, betterments,  and  extensions,  describ- 
ing the  plan  and  estimating  the  cost  tbereof, 
provides  tbat  to  pay  for  the  same  tbe  dty 
shall  issue  and  sell  its  negotiable  6  per  cent, 
bonds  in  amount  not  exceeding  $390,000,  pay- 
able in  equal  annual  amounts  beginning  6 
years  and  ending  20  years  after  their  date, 
and  provides  that  both  principal  and  interest 
shall  be  payable  solely  from  a  special  fund 
created  by  the  ordinance,  to  be  called  "Mu- 
nicipal Light  Extension  Fund  of  Seattle,  Se- 
ries J."  It  is  further  alleged  that  neither 
the  plan  for  making  such  additions,  better- 
ments, and  extensions,  nor  the  proposal  to  is- 
sue the  bonds  In  payment  therefor,  has  ever 
been  submitted  to  the  qualified  voters  of  the 
city  by  any  other  ordinance,  and  that  no  pro- 
vision for  such  submission  is  made  in  this 
ordinance,  and  that  the  city  Is  proceeding  to 
issue  and  sell  these  bonds  without  any  au- 
thorization by  vote  of  such  qualified  electors, 
and  will  do  so  unless  enjoined.  A  demurrer 
to  the  complaint  was   sustained.    Plaintiff 


electing  to  stand  upon  his  pleading,  the  ac- 
tion was  dismissed.    He  appeals. 

[1}  It  is  first  contended  tbat  the  city  Is  pro- 
ceeding without  power,  in  that  neither  tbe 
plan  of  the  proposed  additions  nor  tbe  pro- 
posal to  issue  and  sell  tbe  bonds  bas  ever 
been  authorized  by  a  vote  of  tbe  qualified 
electors.  The  incurring  of  no  general  Indebt- 
edness being  proposed,  no  question  of  con- 
stitutional iMwer  is  Involved.  The  sole  ques- 
tion is  one  of  statutory  power. 

The  first  section  of  the  Public  Utilities 
Act  of  1900,  as  amended  in  1918  (section  8005. 
Rem.  Code),  authorises  Incorporated  cities 
and  towns  to  construct,  purchase,  acquire, 
add  to,  maintain,  and  operate,  among  other 
public  utilities,  municipal  light  and  power 
plants,  such  as  that  here  Involved.  Section 
2  of  the  same  act,  section  8006,  Rem.  Code, 
provides  ttiat  the  system  or  plan  proposed 
and  tbe  estimated  cost  of  any  such  utility 
shall  be  provided  for  by  ordinance,  and  sub- 
mitted for  ratification  or  rejection  to  the 
qualified  voters,  except  in  two  cases  "where 
no  submission  shall  be  necessary."  With  tbe 
first  of  those  cases  we  are  not  concerned. 
Tbe  second,  as  found  in  subdivision  2  of  sec- 
tion 8006,  is  as  follows : 

"Where  in  any  charter  of  any  dty  or  town  in 
the  state  of  Washington  heretofore  or  hereafter 
adopted  by  a  vote  of  the  people,  an  article  or 
provision  bas  been  adopted  authorizing  the  dty 
council  or  other  corporate  authorities  of  such 
city  to  provide  by  ordinance  for  acquiring,  open- 
ing or  operating  any  of  said  public  utilities,  for 
which  no  general  indebtedness  is  to  be  incurred 
by  such  dty  or  town.    •    •    •  " 

Then  follow  certain  provisions  applicable 
to  dties  lacking  the  charter  authority  above 
mentioned.  The  section  closes  with  a  provi- 
sion obviously  Intended  to  cover  all  cases 
whether  the  given  proposition  has  been 
adopted  by  vote  under  the  general  provisions, 
or  by  the  city  coundl  or  other  corporate  au- 
thorities solely  by  ordinance  as  provided  In 
subdivision  2  above  quoted.    It  is  as  follows : 

"Wb»iever  a  proposition  has  been  adopted  as 
aforesaid  or  in  the  cases  mentioned  in  subdivi- 
sions first  and  second  of  this  section  where  no 
submission  shall  be  necessary  the  common  coun- 
cil or  other  corporate  authorities  of  such  city 
or  town  shall  have  power  to  proceed  forthwith 
to  purchase,  construct  and  acquire  the  public 
utility  contemplated  or  to  make  additions,  bet- 
terments and  extensions  thereto  and  to  make 
paj-ment-  therefor  as  hereinafter  provided  in 
section  8007  and  section  8008." 

Section  8008,  which  has  not  been  amended 
since  its  enactment  in  1909,  among  other 
tbings  provides: 

"  •  •  •  Whenever  the  common  coundl  or 
other  corporate  authorities  of  any  such  dty  or 
town  shall  be  authorized  to  exercise  any  of  the 
powers  conferred  by  section  8005  hereof  without 
submitting  any  proposition  as  provided  in  subdi- 
visions first  and  second  of  section  8006  hereof,  the 
common  council  •  •  •  shall  have  power  to 
create  a  special  fund  or  funds  for  the  sole  pur- 
pose of  defraying  tbe  cost  of  such  public  utility 
or  addition,  betterment  or  extension  thereto. 
*  *  *  and  to  issue  and  sell  bonds  or  warrants 
bearing  interest  not  exceeding  six  per  centum 
per  annum,  payable  semiannually,  executed  in 
such  manner  and  payable  at  such  times  and 
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places  as  the  common  council  or  other  corporate 
authoritieB  of  such  dtr  or  town  shall  determine, 
but  such  bonds  or  warrants  and  the  interest 
thereon  shall  be  payable  only  out  of  snch  special 
fund  or  funds." 

The  fifteenth  sabdlvision  of  section  IS,  art. 
i,  of  the  dty  charter  of  Seattle  was  adopted 
by  a  vote  of  the  people  in  Marc^,  1912.  It 
contains  provisions. as  follows: 

"The  city  conndl  shall  have  power  by  ordi- 
nance and  not  otherwise:     •     •    • 

"To  construct,  condemn  and  purchase,  purchase, 
acquire,  add  to,  maintain  and  operate,  within  or 
without  the  limits  of  the  dty,  works,  plants  and 
facilities  for  the  purpose  of  furnishing  the  city 
and  the  inhabitants  thereof,  and  any  other  person, 
with  gas,  electricity  and  other  means  of  power 
and    facilities   for   lighting,    heating,    fuel    and 
power  purposes,  public  and  private,  with  full  au- 
thority to  regulate  and  control  the  use,  distribu- 
tion and  price  thereof,  together  with  th^  right  to 
handle  and  sell,  or  lease,  any  meters,  lamps,  mo- 
tors, transformers,  and  equipment  for  accessories 
of  any  and  eretr  kind,  necessary  and  convenient 
for  the  use,  distribntion  and  sale  thereof;    to 
authorize   the   construction    of   such    plant    or 
plants  by  others  for  the  same  purpose,  and  to 
purchase  such  gas,  electricity  or  power  from  oth- 
ers, ^ther  within  or  without  the  city,  for  its  own 
use,  and  for  the  purpose  of  selling  to  its  inhab- 
itants and  oher  persons  doing  bumness  within 
the  city,  and  to  regulate  and  control  the  use 
and  price  thereof;     ♦     •    •    to  acquire  by  pur- 
chase or  condemnation  an  adequate  water  power 
supply  and  site  and  to  construct,  operate  and 
maintain  an  electric  power  and  light  plant  and 
system  for  furnishing  power  and  light  for  indus- 
trial, individual  and  municipal  uses;  and  to  pro- 
vide and  secure  payment  therefor  in  whole  or  in 
part  by  net  earnings  therefrom;    or  by  general 
bonds  of  the  city  of  Seattle  bearing  interest  not 
to  exceed  five  per  cent,  per  annum,  sold  to  the 
highest  bidder  and  for  not  less  than  par,  the 
principal  of  which  shall  be  payable  serially  in 
such   amounts  and   at  such   times  as   may   be 
agreed  upon  between  the  tenth  and  fortieth  years 
after  their  date  of  issuance,  or  by  any  ways 
and  means  now  or  hereafter  allowable  by  law, 
and  to  do  anything  necessary  or  proper  in  order 
to  carry  out  the  foregoing  purpose;    provided, 
however,   that  no   public  utility  shall   be  pur- 
chased, acquired  or  constructed,  nor  any  addi- 
tions or  betterments  thereto  or  extensions  there- 
of be  made,  for  which  a  general  indebtedness  is 
to  be  incurred  by  the  city,  unless  the  council 
shall  provide  therefor  by  ordinance,  which  shall 
spedfy  and  adopt  the  system  or  plan  proposed, 
and  declare  the  estimated  cost  thereof,  as  near 
as  may  be,  nor  shall  any  public  utility  or  plant 
be  sold  unless  the  coundl  shall  provide  therefor 
by  ordinance,  which  ordinance  shall  specify  the 
terms  and  conditions  of  any  such  sale,  and  nei- 
ther such  purchase  nor  such  sale  shall  be  made 
nnless  the  same  shall  be  submitted  for  ratifica- 
tion or  rejection  to  the'qualified  voters  of  the 
city  at  a  general  or  special  election,  and  unless 
such  proposition  shall  be  adopted  and  assented 
to  by  three-fifths  of  the  qualified  voters  of  the 
city,  voting  thereon  at  said  election." 

Appellant  contends  that,  because  the  au- 
thority conferred  upon  the  city  council  by 
this  provision  is  not  couched  in  the  same 


terms  as  found  tn  the  statute  above  quoted 
(subdivision  2  of  section  8006)  it  is  insuffi- 
cient to  invoke  the  power  granted  by  the  stat- 
ute without  submitting  the  plan  of  the  pro- 
posed additions,  the  estimated  cost  thereof, 
and  the  question  of  issuing  the  bonds  in  pay- 
ment therefor  to  the  qualified  voters.  We 
tod  no  merit  in  this  contention.  Under  no 
reasonable  construction,  however  strict,  which 
can  be  given  to  both  the  statute  and  the  char- 
ter provLsions  can  it  be  said  that  the  latter 
do  not  meet  the  requirements  of  the  former. 
See  the  companion  case  touching  proposed 
additions  to  Seattle's  water  system.  Shorts 
V.  Seattle,  164  Pac.  239. 

[2]  But  it  is  urged  that  the  bonds  are  in- 
valid because  they  do  not  conform  to  the 
above-quoted  charter  provision  In  their  peri- 
ods of  maturity.  It  will  be  noted  that  the 
ordinance  providing  for  the  Issuance  of  the 
bonds  makes  them  mature  in  annual  install- 
ments running  from  6  to  20  years  after  their 
date,  while  the  quoted  subdivision  of  the 
charter  relating  to  bonds  Issued  for  the  pur- 
pose here  Involved  provides  that : 

"  *  *  *  The  principal  •  •  •  shall  be 
payable  serially  in  such  amounts  and  at  such 
times  as  may  be  agreed  upon  between  the  tenth 
and  fortieth  years  after  the  date  of  issu- 
ance.   ♦    •    • 

l^s  particular  provision  of  the  charter 
is,  however,  in  conflict  with  the  general  law 
of  the  state  touching  the  same  subject.  Sec- 
tion 8008  of  the  public  utilities  statute  above 
quoted  specifically  relates  to  special  fund 
bonds  such  as  these,  payable  solely  from  the 
earnings  of  the  public  utility.  It  provides 
that  such  bonds  shall  be  "executed  In  such 
manner  and  payable  at  such  times  and  places 
as  the  common  council  or  other  corporate 
authorities  of  such  city  or  town  shall  deter- 
mine." The  fixing  of  the  maturity  of  the 
bonds  is  thus  distinctly  left  to  the  discretion 
of  the  common  council  or  other  corporate 
authorities  of  the  city.  That  discretion,  be- 
ing vested  in  the  council  by  general  state 
law,  cannot  be  controlled  or  circumscribed 
by  any  charter  provision.  This,  as  a  gov- 
erning principle  in  such  cases,  is  now  too 
thoroughly  established  by  the  decisions  of 
this  court  to  be  open  to  question.  Ewing  v. 
Seattle,  55  Wash.  229,  104  Pac.  259;  Ben- 
ton V.  Seattle  Electric  Co.,  50  Wash.  156,  96 
Pac.  1033 ;  Dolan  v.  Puget  Sound  T.  h.  &  P. 
Co.,  72  Wash.  843,  180  Pac.  363. 

The  demurrer  to  the  complaint  was  proper- 
ly sustained.    The  judgment  is  afllrmed. 

MOUNT,  rULLBRTON,  and  PARKER. 
JX,  concur. 
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SKINNBK  V.  HUNTER  et  aL    (No,  18854.) 

(Snpreme    Court    of    WashinKton.      April    12, 
1917.) 

1.  liis  Pendbns  <s=>26(1)— Eftkot  of  Notice 
—Eight  to  Homestead  —  Riohto  of 
Stbanoeb. 

Under  Rem.  Code  1915,  {  243,  aB  to  effect 
of  flling  notice  of  lis  pendens,  the  filing  of  such 
notice  in  mortgage  foreclosure  suit  bars  a 
stranger  to  the  title  from  asserting  a  homestead 
in  the  property. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  is  58,  62.] 

2.  Lia  Pendens  <S=>26(1)— Right  to  Home- 
stead—Rights  OF  Strangxb. 

Under  Rem.  Code  1915,  §  C02,  as  to  pro- 
cedure on  mortgage  foreclosure,  right  to  daim 
a  homestead  is  a  right  reserved  to  the  judgment 
debtor  to  retain  possession  of  the  mortgaged 
premises  during  the  period  of  redemption,  and 
therefore,  where  tenants  of  the  property  pur- 
chased It  from  the  mortgagors  at  the  time  a  lis 
pendens  was  filed  and  before  judgment  of  fore- 
closure, tiiey  had  no  right  to  declare  a  home- 
stead. 

lEH.  Note.— For  other  cases,  see  lis  Pendens, 
Cent.  Dig.  If  58,  (52.] 

Department  1.  Appeal  frwn  Superior 
Coort  Spokane  County ;  Bmce  Blake,  Judge. 

Action  by  Anna  F.  Skinner  against  F.  HIU 
Hunter  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

A.  O.  Colbum,  of  Spokane,  for  appellants. 
J.  Webster  Hancox,  of  Spokane,  for  respond- 
ent. 

CHADWICK,  J.  Respondent  began  an  ac- 
tion to  foreclose  a  mortgage  upon  certain 
property  in  Spokane.  A  Us  pendens  was  filed 
at  the  time  the  action  was  commenced.  The 
property  was  occupied  by  appellants  Bedford 
as  tenants  from  month  to  month.  They  were 
not  made  parties  to  the  foreclosure  proceed- 
ings. Before  judgment  was  entered,  the  Bed- 
fords,  whom  I  shall  refer  to  as  appellants, 
purchased  the  property  of  the  mortgagors, 
and  on  the  same  day  filed  a  declaration  of 
homestead.  After  decree  and  sale  appellants 
refused  to  give  possession,  and  respondent 
applied  for  and  was  granted  a  writ  of  as- 
sistance. Counsel  contends  that  a  writ  of 
assistance  Is  not  a  pr<q?er  remedy,  but,  as  the 
record  is  not  sufficient  to  raise  that  Issue,  we 
will  consider  his  main  reliance,  that  is,  that 
Iiis  clients  are  entitled  to  remain  in  posses- 
sion of  the  mortgaged  premises  under  their 
claim  of  homestead. 

[1]  The  filing  of  a  Us  pendens  bars  a 
stranger  to  the  title  from  asserting  a  home- 
stead in  the  property.  Rem.  1915  Code,  S 
243;  Jones  on  Mortgages  (7th  Ed.)  §  1664. 
See,  also,  Payson  t.  Jacobs,  38  Wasb.  203, 
80  Pac.  429;  Portland  &  Seattle  R.  Co.  t. 
Ladd,  47  Wash.  88,  91  Paa  573. 

[2]  Under  our  statute  the  right  to  claim  a 
homestead  in  property  can  hardly  be  said  to 
be  a  matter  of  traffic.  It  is  a  right  reserved 
to  a  "Judgment  debtor"  to  "retain"  possession , 


of  the  mortgaged  premises  dnrlng  the  period 
of  redemption.    Rem.  1915  Code,  {  602. 

Since  appellants'  grantors  had  neither  pos- 
session nor  right  of  homestead  at  the  tlma 
the  lis  pendens  was  filed,  it  follows  that  tiio 
Judgment  must  be  affirmed. 

ELLIS,  0.  3.,  and  MAIN  and  WEBSTER, 
JJ.,  concur. 


HAEFELB  ▼.  BRACKETT.     (No.  13822.) 

(Supreme  Court  of  Washington.    April  13, 
1917.) 

1.  Masteb  and  Skbvant  ®=>S0(8) — ^Actiow 
FOB    Wages— Evidence— Value    of    Sebv- 

ICES. 

In  action  on  express  contract  for  labor  per- 
formed, evidence  regarding  reasonable  value  of 
such  labor  is  admissible,  where  the  contract  ia 
admitted  but  the  amount  to  be  paid  disputed, 
as  circumstantial  evidence  of  the  amount 
agreed  upon. 

lEti.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  117.] 

2.  Estoppel  «s»119— Dibpvixd  Facts— Er- 
fect. 

ElBtoppel  win  not  be  declared  as  a  matter 
of  law  upon  disputed  facta. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {{  306,  308.] 

3.  Masteb  and  Sebvant  «=»80U3)— Action 
FOB  Wages— Jdbt  Question— Payment  i:t 
Full. 

In  an  action  for  balance  due  for  wages, 
whether  the  payments  made  were  in  full  held 
a  question  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  121,  122.] 

4.  New  Trial  «=s52— Vebdict— Mode  or 
Reaching. 

A  verdict  will  not  be  set  aside  because  ita 
amount  could  not  be  reached  under  either  par- 
ty's theory  without  mistake  or  compromise,  un- 
less passion,  prejudice,  or  willful  disregard  of 
the  testimony,  clearly   appears. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  101.] 

6.  New  Tbial  4=s>K2— Vbbdiot— Compbomisb. 
A  verdict  for  labor  performed  in  an  amount 
less  than  plaintiff  demanded  will  not  be  set 
aside  as  a  compromise  verdict  at  defendant's 
request  because  evidently  a  compromise,  where 
plaintiff's  claims  were  contested  and  certain  of 
his  items  might  will  be  rejected. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  101.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  O.  Alston, 
Judge. 

Action  by  Ferdinand  Haefele  against 
George  Brackett  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

S.  A.  Bostwlck  and  W.  H.  MasoD,  both  of 
Everett,  for  appellant  Geo.  W.  Louttlt,  of 
Everett,  for  respondent. 

CHADWICK,  J,  Plaintiff  was  employed 
by  defendant  to  work  a  small  farm  near 
Edmonds.  He  alleges  that  defendant  agreed 
to  pay  him  $40  a  month  and  board.  Defend- 
ant denies  that  he  agreed  to  pay  |40  ex- 
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oept  for  a  limited  time.  He  alleges  that  be 
has  i»ald  plaintiff  all  that  is  due;  that  pay- 
ments were  made  from  time  to  time  and  ac- 
cepted without  protest,  which  is,  in  itself 
Buificient  evidoice  to  sustain  defendant's  top- 
slon  of  the  contract. 

PlaintifF    claims'  wages   for  M  months 

at  $40,  or $2,160 

Board  at  $3  per  week 702 


$2,862 
1,057 


Leas  wa^es  paid 

11,806 
[1J  The  Jury  returned  a  Terdlct  for  $950, 
and  defendant  has  appealed.  The  first  er- 
ror assigned  is  that  the  court  permitted  cer- 
tain witnesses  to  testify  as  to  the  reasonable 
value  of  the  services  rendered  by  respondent. 
It  is  contended  that,  inasmuch  as  respond- 
ent relies  upon  an  express  contract  to  work 
for  a  certain  sum,  testimony  of  the  reason- 
able value  of  his  services  was  highly  prejudi-. 
dal  to  appellant.  Such  testimony  is  re- 
ceived under  a  well-understood  exception  to 
the  rule  that  a  person  may  not  bring  an  ac- 
tion upon  an  express  contract  and  recover 
upon  a  quantum  meruit  It  applies  where 
the  contract  is  admitted  but  the  amount  to 
be  paid  for  goods,  work,  or  services  is  dis- 
puted. It  is  received,  "not  for  the  purpose 
of  establishing  a  contract,  but  for  the  pur- 
pose of  furnishing  circumstantial  evidence 
as  to  which  contention  of  the  parties  is  cor- 
rect" Pettet  V.  Johnston,  83  Wash.  663,  145 
Pac.  985. 

[2]  It  is  next  contended  that  the  court 
should  have  directed  a  verdict  because  the 
testimony  shows  that  plaintiff  received  and 
accepted,  without  protest,  such  sums  as  were 
paid  by  appellant  and  without  making  fur- 
ther demand  prior  to  the  time  of  bringing 
this  action.  Appellant  discusses  this  assign- 
nlent  as  within  the  rule  of  estoppel.  No  es- 
t(^pel  is  pleaded,  and  It  may  well  be  ques- 
tioned whether,  upon  a  plea  of  payment  In 
full,  such  a  defense  Is  competent.  Estoppel 
will  not  be  declared  as  a  matter  of  law  upon 
disputed  facts.     16  Cyc.  813. 

[3]  Several  witnesses  testify  to  facts  which, 
being  believed  by  the  Jury,  are  enough  to 
sustain  the  contention  of  the  respondent 
Certain  witnesses  testify  that  appellant  said 
to  them,  during  the  time  the  payments  were 
being  made,  that  he  was  paying  respondent 
forty  dollars  a  month.  To  one  of  them  he 
said  be  was  laying  a  part  of  respondent's 
wages  by  for  him,  and  to  another  that  he 
was  holding  back  a  part  of  his  wages.  This 
testimony  cannot  be  rejected  when  it  is  con- 
sidered that  respondent  is  a  Swiss  farm 
hand,  of  moderate  needs,  and,  although  in- 
dustrious, somewhat  given  to  going  on  peri- 
odical sprees.  It  is  for  the  Jury  to  say 
whether  such  payments  as  were  made  were 
payments  in  fall. 

Other  exceptions  go  to  Instructions  given 
and  refused.    Without  discussing  them  In  de- 


tail, we  find  that  the  Issues  were  fairly  cov- 
ered by  the  trial  Judge,  and  tltat  appellant 
was  not  prejudiced  by  his  refusal  to  give  the 
Instructions   requested. 

It  Is  finally  contended  that  $950,  the  ver- 
dict returned,  is  an  impossible  sum  under  the 
issues.  Counsel  cites  Frost  v.  Ainslie  Lum- 
ber Ck).,  3  Wash.  241,  28  Pac.  354,  915 ;  Tll- 
den  V.  Gordon  «c  Co.,  25  Wash.  593,  66  Pac. 
50;  Gage  v.  Gage,  78  Wash.  262,  138  Pac 
886;  38  Cyc.  1846. 

[4]  But  we  do  not  understand  that  a  ver- 
dict will  be  set  aside  as  within  the  rule  of 
mistake  or  compromise,  or  that  It  is  impossi- 
ble under  the  theory  of  either  party,  unless 
it  shows  upon  its  face  that  the  Jury  has  giv- 
en way  to  passion  or  prejudice  or  has  acted 
in  willful  disregard  of  its  duty  to  consider 
the  testimony  and  a  true  verdict  render. 

[S]  In  the  case  at  bar,  it  was  well  within 
the  province — the  duty  as  we  believe — of  the 
jury  to  reject  the  claim  for  board,  and  in 
addition  thereto  make  due  allowance  for  cer- 
tain time  which  was  lost  by  respondent  The 
answer,  as  well  as  the  testimony  offered  by 
appellant,  tendered  these  Issues,  and  the 
Jui7  was  privileged  to  consider  or  reject 
them  in  whole  or  in  part  without  tainting  the 
verdict  with  the  vice  complained  of. 

"There  was  no  ground  for  saying  that  the 
verdict  was  a  compromise  verdict  other  than 
the  fact  that  the  plaintiff  was  allowed  less  than 
he  Bought  and  more  than  the  defendant  claimed 
be  should  receive."  Hart  v.  Deniae,  75  N.  J. 
Law,  82,  66  AO.  1085. 

Affirmed.    * 

ELLIS,  0.  X,  and  MAIN  and  WBBSTBK, 
JJ.,  concur. 


AUSTIN  V.  UNION  LUMBER  CO. 
(No.  13744.) 

(Supreme  Court  of  Washington.    April  13, 
1917.) 

1.  AocoTJHT  Statko  «=»6(2)— What  Oohsti- 

TVl'KB. 

Whether  an  acconnt  has  been  stated  is  large- 
ly a  question  of  intent,  and  if  it  was  intended 
to  state  the  account  and  the  balance  was  ac- 
tually struck,  and  one  paid  and  the  other  ac- 
cepted without  protest  or  objection  of  any  kind, 
it  is  viewed  as  an  account  stated. 

[EM.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  §§  31-34,  3a-38.] 

2.  Account  Stated  €=»6(2)— What  Consti- 

TtTTES. 
Where  sdler  ot  \oga,  knowing  what  his  scale 
showed,  went  to  office  of  buyer  and  was  given  a 
statement  of  accounts  showing  what  their  scale 
showed,  together  with  a  check  for  the  amount 
due,  which  he  accepted  without  protest  other 
than  that  they  scaled  the  logs  pret^  close,  there 
was  an  account  stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  {§  31-^14,  36-38.] 

8.  Account  Stated  «=9l9(3)  —  Rkcovebt  of 
Gbeateb  Amount. 
Evidence  held  insufficient  to  sustain  recovery 
for  price  of  logs  in  excess  of  acconnt  as  stated, 
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on  theory  that  the  seller's  scaling,  and  not  the 
buyer's,  was  correct. 

lEi.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  {  93.] 

Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  John  B.  Mitchell, 
Judge. 

Action  by  John  Austin,  as  receiver,  against 
the  Union  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Berersed 
and  remanded,  with  instructions. 

Troy  &  Sturdevant,  of  Olympla,  for  appel- 
lant. Bigelow  &  Mauler,  of  Olympia,  for  re- 
spondent. 

FULLBBTON,  J.  In  this  action  the  re- 
spondent seeks  to  recover  from  the  appellant 
a  balance  claimed  to  be  due  on  the  purchase 
price  of  a  quantity  of  sawlogs,  sold  and  de- 
livered to  the  appellant  by  one  W.  H.  Davis, 
the  predecessor  In  interest  of  the  respondent. 
Prior  to  the  sale  of  the  logs  an  oral  contract 
was  entered  Into  between  the  appellant  and 
Davis  concerning  the  terms  of  the  sale,  not 
made  very  clear  by  the  record.  Both  parties 
agree,  however,  that  the  logs  were  to  be  mer- 
chantable logs,  and  that  the  price  was  to  be 
!(15  per  thousand  feet  board  measure,  to  be  as- 
certained by  a  scale  of  the  logs  made  In  the 
usual  manner.  Among  the  logs  delivered  un- 
der the  contract  were  three  rafts,  which  were 
delivered  at  separate  times,  such  deliveries 
being  treated  by  the  parties  as  separate 
transactions.  There  is  no  controversy  In 
this  court  as  to  the  first  raft,  although  it  was 
a  subject  of  controversy  in  the  court  below, 
both  parties  accepting  the  court's  conclusions 
thereon.  The  logs  In  the  second  raft  were 
scaled  by  Davis  shortly  after  they  were  put 
In  the  water  at  the  place  of  delivery,  and 
were  scaled  by  the  appellant  after  being 
brought  to  its  mill  and  hauled  onto  the  log 
deck  Just  before  they  were  cut  into  lumber. 
Davis'  testimony  was  to  the  effect  that  his 
scale  showed  the  raft  to  contain  71384  feet 
of  merchantable  logs,  while  the  appellant's 
scale  showed  the  raft  to  contain  but  39,878 
feet  of  such  logs.  For  the  quantity  it  ad- 
mitted having  received  the  appellant  paid 
Davis,  and  the  controversy  is  over  the  dif- 
ference between  the  two  scales.  As  to  the 
third  raft  there  is  no  controversy  as  to  the 
quantity  or  quality  of  the  logs  delivered,  but 
in  making  payment  for  the  rafts  the  appel- 
lant deducted  $25  as  damages  for  Injuries  it 
claims  Davis  had  done  to  Its  logging  trucks 
wliich  It  had  loaned  to  him  In  order  to  facili- 
tate his  logging  operations,  and  the  respond- 
ent denies  the  appellant's  right  to  this  sum. 
The  respondent  sues  as  receiver  of  the  prop- 
erty of  Davis.  The  court  allowed  a  recovery 
in  favor  of  the  receiver  for  the  amount 
claimed  as  due  on  the  sale  of  the  second  raft, 
and  for  the  amount  unpaid  on  the  third,  re- 
fusing to  recognize  the  claim  of  damages  as 
valid. 

It  is  the  appellant's  contention  that  there 
was  an  accord  and  satisfaction,  or  perhaps. 


more  strictly  speaking,  a  compromise  and  set- 
tlement with  reference  to  the  sale  of  the 
second  raft.  The  evidence  concerning  tlie 
transaction  was  not  In  dispute.  After  the 
raft  had  been  taken  to  the  mill  by  the  appel- 
lant and  the  logs  scaled,  Davis  went  to  the 
office  of  the  company  to  recelVe  pay  therefor. 
The  agent  of  the  appellant  then  representing 
It  gave  him  a  statement  of  the  account  be- 
tween the  appellant  and  himself  as  It  then 
stood  on  the  appellant's  books.  This  state- 
ment credited  Davis  with  the  value  of  the 
logs  as  shown  by  t}ie  appellant's  scale  at  the 
agreed  price,  and  debited  him  with  an  ac- 
count for  merchandise,  leaving  a  balance  in 
his  favor.  Davis,  after  examining  the  state- 
ment, remarked  that  the  company  had  scaled 
the  logs  pretty  close,  bat  made  no  other  ob- 
jection thereto.  He  did  not  then  inform  the 
agent,  nor  did  he  Inform  any  representative 
of  the  appellant  prior  thereto  that  be  had 
also  scaled  the  logs,  and  that  his  scale  dif- 
fered from  the  scale  made  by  the  appellant, 
nor  did  he  claim  that  there  was  due  him  a 
larger  sum  than  the  statement  indicated.  A 
check  was  then  drawn  in  his  favor  by  the 
agent  for  the  amount  of  the  balance,  which, 
after  receipting  the  statement,  he  carried 
away  and  cashed,  applying  the  proceeds  to 
his  own  use. 

[1  ]  There  Is  much  learning  in  the  books  as 
to  what  acts  will  and  what  acts  will  not 
amount  to  a  settlement  of  an  account,  and  no 
general  rule  can  be  laid  down  that  will  sat- 
isfy all  of  the  cases.  The  concensus  of  opin- 
ion seems  to  be  that  It  is  largely  a  question 
of  intent,  to  be  gathered  from  the  facts  of 
the  particular  case.  If  it  can  be  gathered 
from  the  transaction  of  the  parties  that  a 
settlement  and  satisfaction  was  intended,  that 
a  balance  Is  actually  struck,  and  that  the 
one  pays  and  the  other  accepts  without  pro- 
test or  objection  of  any  kind.  It  Is  viewed  In 
law  as  a  closed  account,  notwithstanding  one 
of  the  parties  may  secretly  intend  to,  and 
thereafter  does,  treat  Che  account  as  still  an 
open  one,  unless,  of  course,  the  complaining 
party  can  show  some  legal  or  equitable  rea- 
son for  reopening  It,  such,  for  example,  as 
that  there  was  a  mutual  mistake,  or  some 
form  of  fraud  or  overreaching  practiced  upon 
him  by  the  other  party. 

[2]  It  seems  to  us  that  the  tacts  here 
shown  constitute  a  settlement  within  the  rule. 
The  transaction  giving  rise  to  the  .account 
was,  at  the  time  of  the  settlement  and  pay- 
ment, a  closed  Incident,  nothing  further  re- 
mained to  be  done  concerning  it  The  appel- 
lant from  whom  the  balance  was  owing  de- 
sired no  extension  of  time  or  other  favor  for 
making  payment,  but  was  ready  and  wUllng 
to  satisfy  It  In  full.  Davis,  the  other  party 
to  the  transaction,  went  to  the  office  of  the 
appellant  for  the  purpose  of  settling  the  mat- 
ter and  receiving  payment  in  full  for  such 
balance  as  might  be  due  him.  He  knew  then 
what  his  own  scale  of  the  logs  showed  and 
the  price  he  .was  to  receive  for  them.    When. 
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ttaerefoEe,  Ii«  received  tbe  appellant's  state- 
ment of  the  account  without  protest  or  claim 
that  It  did  not  represent  the  true  balance, 
receipted  the  statement  and  accepted,  carried 
away  and  cashed  the  check  given  him  as 
payment  for  the  balance,  no  conclusion  can  be 
drawn  from  his  acts  other  than  that  he  under- 
stood the  matter  as  the  appellant  linderstood 
It;  that  is,  as  a  settlement  and  satisfaction 
of  the  transaction  In  full. 

[3]  What  we  have  said  Is  on  the  assump- 
tion that  the  evidence  preponderated  In  favor 
of  the  conclusion  of  the  trial  court  A  read- 
ing of  the  evidence,  however,  convinces  ns 
that  the  court  conld  well  have  found  the 
other  way.  Davis  himself  testifies  that  there 
were  logs  tn  the  raft  not  merchantable,  and 
that  he  omitted  a  number  when  they  were 
scaling  them  because  of  that  fact.  It  ap- 
pears, also,  that  he  scaled  them  when  In  the 
water  where  they  .were  visible  In  part  only, 
while  the  appellant  scaled  them  when  they 
were  In  a  favorable  situation  to  discover 
their  defects.  It  would  not  be  strange,  even 
conceding'  to  Davis  the  utmost  good  faith, 
that  he  Included  many  as  merchantable 
'  which  were  not  so.  We  are  constrained  to 
the  oonduslon,  therefore,  that  the  court  err- 
ed Ui  allowing  a  recovery  for  the  second  raft 

As  to  the  third  raft,  we  think  the  Judgment 
of  the  trial  court  should  be  sustained.  On 
that  issue  the  evidence  was  In  decided  con- 
flict, and  the  trial  cburt  was  In  a  much  bet- 
ter situation  to  determine  the  truth  of  tbe 
matter  than  Is  this  court. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  so  modify  the 
Judgment  as  to  eliminate  from  the  recovery 
the  amotuit  allowed  for  the  second  raft. 
Neither  party  .will  recover  costs  In  this  court. 

ELLIS,  C.  J.,  and  MOUNT,  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


HEIDELBAGH  et  al.  v.  CAMPBELL  et  al. 
(No.  13589.) 


(Supreme- Court  of  Wasbington. 
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1.  Tbtjsis  ®=>95— Conversion  by  Insolvent 

— ^LlBN. 
That  an  insolvent  company  wrongfully  con- 
verts to  its  own  use  the  proceeds  of  a  sale  of 
goods  consigned  to  It  in  trust  with  the  privi- 
lege of  sale  for  the  consignor's  account,  and  the 
sum  ao  converted  becomes  part  of  the  assets, 
does  not  create  a  trust  ex  maleficio  by  virtue  of 
which  the  consignor  bad  a  lien  on  all  of  the  in- 
solvent's assets. 

[Ed.  Note.— For  other  cases,  see  Trusts,  CSent. 
Dig.  H  145-147,] 

2.  Tb-osts  «=»S49— RiQHTa  of  Beneficiabt— 

PDBSXnT  OF  Fttnd. 
Tbe  right  of  tbe  b«neficiary  of  a  trust  to 
pursue  a  fnnd  and  impose  on  It  the  character  of 
a  trust  is  based  on  the  principle  th&t  it  is  the 
beneficiary's  property,  and  not  upoh  any  right 
of  lien  against  the  wrcwgdoer's  general  estate, 
whether  tbe  pn^erty  sought  to  be  recovered  is 


In  the  form  in  which  the  benefidaty  parted  vritb 
it  or  Is  in  a  substituted  form. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  514.] 

3.  Stipulations  <S=»18(6)  —  Convebsion  of 
Tbust  Funds— Presumption.        , 

Where  in  an  action  against  the  assignees  of 
an  insolvent  corporation  to  recover  trust  funds 
it  was  stipulated  that  the  moneys  received  by 
the  insolvent  as  trustee  from  the  sale  of  tbe 
trust  property  was  used  "in  payment  of  its  em- 
ployes, in  paying  expenses,  in  paying  other  cred- 
itors, and  in  the  general  operation  of  its  busi- 
ness," recovery  could  not  be  had  on  the  presump- 
tion, contrary  to  such  stipulation,  that  the  in- 
solvent intended  to  use  only  that  which  it  had 
a  right  to  use,  and  that  whatever  it  withdrew 
was  from  its  own  part  of  the  common  fund  in 
which,  the  trust  fund  was  commingled,  and  that 
the  balance  remaining  and  turned  over  to  the 
assignees  was  the  trust  fund. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  {{  48-50.] 

4.  Evidence  <S=»53— "Presumption." 

A  '•presumption"  is  an  inference,  afflrmatlvo 
or  disaffirmative,  of  the  truth  of  a  proposition  of 
fact  which  is  drawn  by  a  process  of  reasoning 
fi-om  some  one  or  more  matters  of  known  facts; 
it  is  in  the  nature  of  evidence^  and  if  it  1)6 
known  whether  the  given  proposition  is  true  or 
false,  there  can  be  no  presumption  because  tbe 
fact  is  established  which  the  presumption  tends 
to  prove  or  disprove. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  73. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Presumption.] 

6.  Trusts  «=»340  —  Convebsion  of  Trust 
Propebtt  OB  Funds— LizN. 
The  trust  relation  does  not  create  a  lien  on 

property   of   like  kind,   whether   that  property 
be  money  or  property  of  a  different  nature. 

[Ed.  Note.— For  other  cases,  see  Trusts,  CJent 
Dig.  §  601.] 

Department  2.  Appeal  from  Superior 
Court  Si^ane  Ounty;  E.  H.  Sullivan, 
Judge. 

Action  by  Alfred  S.  HeideTbach  and  anoth- 
er against  J.  B.  Campbell  and  another,  as  as- 
signees of  the  estate  of  the  S.  E  Carr  Com- 
pany. From  judgment  for  plaintiffs,  defend- 
ants appeal.  Reversed  and  remanded,  with 
directions. 

Skuse  &  Morrill  and  3.  B.  (Campbell,  all 
of  Spokane,  for  appellants.  Samuel  R. 
Stern,  of  Spokane,  for  respond»its. 

FDLLERXON,  J.  OThis  is  an  action 
brought  by  Alfred  S.  Heidelbach  and  his  co- 
plaintiffs  against  the  assignees  of  the  S.  E. 
Carr  Company,  an  insolvent  corporation,  to 
recover  trust  funds  belonging  to  them  whidi 
they  alleged  passed  to  the  assignees  at  the 
date  of  the  assignment  From  a  judgment 
In  favor  of  the  plaintiffs,  the  assignees  ap- 
peal. 

The  facts  out  of  which  the  controversy 
arises  are  stipulated,  and,  in  so  far  as  they 
are  material  to  the  question  presented  in  this 
court,  are  in  substance  these: 

On  and  prior  to  February  7,  1914,  the  S. 
E.  Carr  Company,  a  corporation,  was  con- 
ducting an  extensive  department  store  In  the 
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dly  of  Spokane,  dealing  In  general  merduui- 
dlse.  On  the  date  given  it  assigned  its  prop- 
erty to  a  trustee,  of  whom  the  appellants  are 
the  successors  in  interest,  for  the  benefit  of 
all  of  Its  creditors.  Prior  to  the  assignment, 
and  on  August  18,  1913,  the  respondents, 
through  and  under  the  name  of  one  John  O. 
Uhrlaub,  consigned  to  the  S.  E>.  Carr  Com- 
pany 189  oriental  rugs,  identified  by  num- 
bers, names,  dimensions,  and  prices  shown 
on  a  wrltt^i  statement  accompanying  the 
consignment,  of  the  total  value  of  $20,140. 
The  terms  of  the  consignment  were  written, 
and  provided  in  effect  that  the  S.  E.  Carr 
Company  should  hold  the  property  in  trust 
with  the  privilege  of  sale  for  the  consignor's 
account,  and  that  the  property  and  the  pro- 
ceeds received  from  any  sale  should  be  and 
remain  at  aU  times  the  property  of  the  con- 
signor; that  the  consignee  should  account 
for  the  property  at  the  listed  prices,  should 
make  returns  from  sales  every  week,  and 
should  pay  freight  and  other  expenses  in- 
curred in  shipping  the  rugs.' 

Between  the  date  of  the  consignment  of 
the  property  to  the  S.  E.  Carr  Company  and 
the  date  the  company  made  the  assignment 
for  the  benefit  of  its  creditors,  the  consignee 
returned  to  the  consignor  one  rug  of  the 
value  of  $124.26,  and  sold  others  of  the  ag- 
gregate value  of  $1,901.  The  remaining  rugs 
were  in  stock  at  the  time  of  the  assignment, 
and  were  delivered  by  the  assignees  to  the 
respondents  on  their  demand.  The  rugs  sold 
were  not  accounted  for,  and  (to  quote  from 
the  stipulation) — 

the  "said  S.  E.  Carr  Company  failed  to  keep  the 
funds  realised  from  the  sale  of  the  consigned 
rugs  separate  and  apart  from  other  funds,  but 
mixed  and  commingled  the  same  with  the  money 
of  the  said  S.  E.  Carr  Company,  and  the  said 
S.  E.  Carr  Company,  prior  to  said  7th  .day  of 
February,  1914,  used  said  funds  in  payment  of 
its  employes  and  other  running  expenses,  in  pay- 
ing other  creditors  and  in  the  general  operation 
of  its  business." 

Nor  did  the  company  pay  the  freight  charg- 
es and  other  costs  incurred  to  shipping  the 
rugs ;  these  costs  and  charges  amounting  to 
the  snm  of  $338.66. 

The  S.  E.  Carr  Company  had  In  cash  on 
the  date  of  the  assignment,  $78.23  on  deposit 
with  a  bank  at  Spokane,  $16.43  on  deposit 
with  a  bank  at  St.  Louis,  Mo.,  and  $959.03 
on  deposit  with  a  bank  in  New  York  City, 
N.  Y.  The  first  of  these  sums  was  turned 
over  to  the  assignee,  of  the  second  the  stipu- 
lation does  not  disclose  what  dispoeltlon  was 
made,  and  the  third  was  applied  by  the  bank 
which  held  it  on  a  note  of  $25,000,  which  the 
S.  E.  Carr  Company  owed  to  It,  and  which 
had  become  due  prior  to  the  date  of  the  as- 
signment. The  company  had  on  hand  at  the 
time  of  the  assignment  another  fund  created 
under  the  following  circumstances  (quoting 
again  from  the  stipulation): 

"The  books  of  the  S.  E.  Carr  CcHnpany  on 
said  7th  day  of  February,  1914.  showed  an  un- 
extended  balance  of  $2,600  in  the  account  enti- 
tled 'office  funds,'  carried  as  cash  in  the  office 


safe,  dnd  was  composed  of  cash,  cash  items, 
memoranda,  debit  slips,  and  sundry  -  expense 
items  that  was  not  put  through  the  books  until 
the  end  of  a  customary  period,  such  as  a  week 
or  two  weeks,  or  when  the  fund  became  nearly 
depleted.  This  fund  was  also  used  In  connectioD 
with  cash  taken  in  after  banking  hours  to  dis- 
tribute each  morning  to  the  cashiers  throughout 
the  different  departments  for  change  to  com- 
mence the  business  of  the  day.  The  exact 
amount  of  cash  in  said  fimd  on  the  7th  day  of 
February,  1914,  is  not  now  ascertainable,  but  it 
is  believed  to  have  been  somewhere  between 
$1,200  and  $1,500." 

Prior  to  the  commencement  of  this  action 
tlie  assignees  treated  the  account  as  a  gen- 
eral account  and  paid  dividends  thereon  ag- 
gregating thei  sum  of  $786.86. 

On  these  facts  the  court  concluded  that  the 
respondents  were  entitled  to  recover  the  sum 
of  $1,254.33,  with  Interest  thereon  from  Au- 
gust 18, 1913,  the  date  the  rugs  were  consign- 
ed to  the  S.  E.  (3arr  Company,  and  entered 
Judgment  accordingly. 

The  record  does  not  disclose  the  precise 
ground  upon  which  the  trial  Judge  rested  his 
decision,  but  the  respondents  argue  that  the 
judgment  is  sustainable  upon  any  one  of 
three  grounds:  First,  that  since  the  insolvent  - 
wrongfully  converted  the  proceeds  of  the 
sales  of  the  rugs  to  Its  own  use,  the  sum  so 
converted  entered  into  and  became  a  part  of 
the  assets  which  subsequently  passed  to  the 
assignees,  and  that  a  trttst  ex  malefido  was 
thereby  created  by  virtue  of  which  the  claim- 
ant has  a  Hen  on  all  of  the  assets  of  the 
Insolvent,  whether  money  or  property;  sec- 
ond, that  since  the  rugs  and  the  money  re- 
ceived from  their  sales  were  held  In  trust  by 
the  Insolvent,  and  were  blended  with  the  in- 
solvent's own  funds,  the  money  coming  into 
the  possession  of  the  assignees  from  the  in- 
solvent's estate  is  chargeable  with  the  trust, 
on  the  presumption  that  the  insolvent  intend- 
ed to  use  that  which  he  had  a  right  to  use 
and  whatever  he  withdrew  from  the  account 
was  from  Its  own  part  of  the  common  fund, 
and  that  the  balance  remaining  Is  the  trust 
fund ;  or,  third,  that  equity  will  charge  prop- 
erty of  like  kind  and  character  passing  from 
the  insolvent  to  the  assignees  with  the  trust, 
even  though  it  be  shown  that  no  property  of 
the  beneficiary  was  Intermingled  therewith. 

[1 ,  2]  The  first  proposition,  while  sustained 
In  certain  jurisdictions,  is  contrary  to  our 
own  cases  and  contrary  to  the  principles  on 
which  the  right  of  recovery  rests.  The  right 
of  the  beneficiary  to  pursue  a  fund  and  im- 
pose upon  it  the  character  of  a  trust  is  based 
on  the  principle  that  it  is  the  property  of  the 
beneficiary,  not  upon  any  right  of  lien 
against  the  wrongdoer's  general  estate;  and 
this  wtiether  the  property  sought  to  be  recov- 
ered is  in  the  form  in  which  the  beneficiary 
parted  with  its  possession  or  in  a  substituted 
form.  Rugger  v.  Hammond,  163  Paa  408; 
Chase  &  Baker  Co.  v.  Olmsted,  160  Pac. 
952;  In  re  Blattner's  Estate,  92  Wash.  48, 
158  Pac.  1015;  Carlson  v.  Kles,  75  Wash. 
171,  134  Pac.  808,  47  K  B.  A.  (N.  S.)  317. 
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In  the  first  of  these  cases  the  plaintiff  | 
Eought  to  recover  from  the  receiver  of  an  In- 
solvent bank  moneya  received  by  the  bank 
from  the  sale  of  certain  local  improvement 
bonds  which  the  plaintlfF  had  cansed  to  be 
placed  in  the  poesession  of  the  bank  to  be 
sold  on  his  account.  He  claimed  the  money 
as  a  trust  fnnd,  and  Bought  to  charge  the 
money  coming  Into  the  hands  of  the  receiver 
from  the  insolvent  with  the  trust  Stating 
tlie  groands  on  which  recoveries  were  per- 
mitted under  such  drcnmstances,  this  lan- 
guage was  used: 

"Now,  in  so  far  as  we  are  concerned  with  the 
trust  theory  upon  which  Bagger  seeks  recovery 
here,  we  are  confronted  with  a  question  of  ti- 
tle, and  not  a  question  of  debt.  Manifestly,  in 
so  far  as  Rugger  seeks  recovery  upon  that  the- 
oiy,  this  is  nothing  more  nor  less  than  an  action 
to  recover  property,  and  the  fact  that  he  seeks 
recovery  of  his  property  in  a  changed  or  substi- 
tuted fcHrm  such  as  in  the  eyes  of  the  law  might 
make  it  still  his  property  does  not  in  the  least 
change'  the  nature  of  the  ground  of  recovery 
which  he  here  invokes.  Such  change  of  form  in 
the  property  has  to  do  only  with  the  description 
and  identity  thereof.  As  said  by  Justice  Peck- 
ham,  speaking  for  the  New  York  Court  of  Ap- 
peals in  Holmes  v.  Gilman,  138  N.  Y.  369  [34 
N.  B.  206]  20  L.  B.  A.  566  [34  Am.  St.  Rep. 
463]:  The  right  has  its  basis  in  the  right  of 
property,  and  One  court  proceeds  on  the  principle 
that  the  title  has  not  been  affected  by  the  change 
made  of  the  trust  funds,  and  the  cestui  que  trust 
has  his  option  to  claim  the  property  and  its 
increased  value  as  representing  his  original  fund. 
The  right  to  follow  and  appropriate  ceases  only 
wlien  the  means  of  ascertamment  fail.  It  is  a 
question  of  title'— and  as  even  more  tersely  stat- 
ed by  Chief  Justice  Alvey,  speaking  for  the 
Court  of  Appeals  of  Maryland  in  Ehiglar  v. 
Otfutt,  70  Md.  78  [16  Atl.  497,  14  Am.  St.  Hep. 
332]:  'The  true  owner  of  a  fund  traced  to  the 
possession  of  another  has  a  right  to  have  it  re- 
stored, not  as  a  debt  due  and  owing,  but  because 
it  is  his  property  wrongfully  withheld  from  him.' 

"Justice  Shelby,  speaking  for  the  Fifth  feder- 
al Circuit  Court  of  Appeals  in  Butler  v.  West- 
em  German  Bank,  159  Fed.  116  [86  C.  C.  A. 
306],  recognized  this  underlying  principle  in  ob- 
serving that:  'The  equity,  springing  as  it  does 
from  the  right  to  trace  the  funds  or  property, 
does  not  extend  to  a  right  to  take  other  funds 
or  property  by  way  of  damages  or  interest.' 

"In  1  Holies,  Modem  Law  of  Banking,  p.  190, 
that  learned  author  pointedly  reminds  us  of  that 
which  becomes  apparent  to  any  one  upon  an  ex- 
amination of  the  numerous  decisions  touching 
this  question  that:  'Many  a  beneficiary  has  been 
unable  to  recover,  not  through  his  failure  to 
prove  the  existence  of  a  trust,  but  of  a  fund  that 
he  could  rightfully  claim  as  his  own.' 

"These  observations  it  may  be  thought  are  un- 
necessary here  because  of  their  elementary  char- 
acter and  the  well-understood  theory  of  a  claim- 
ant's right  of  recovery  of  the  nature  here 
sought  by  Rugger.  We  deem  it  appropriate, 
however,  to  emphasize  this  principle  to  the  end 
that  the  ingenious  argument  of  counsel  may  not 
lead  us  astray  in  the  determination  of  the  real 
question  here  involved,  which  in  its  final  analy- 
sis is  little  else  than  a  questicxi  of  fact,  though 
the  case  is  submitted  to  us  upon  detail  facts 
which  are  not  in  dispute;  that  is,  the  question 
of  whether  or  not  there  came  into  the  hands  of 
tte  receiver  Rugger's  money  or  its  substitute." 

In  the  second  case  the  fnnd  in  controversy 
was  the  proceeds  of  certain  Are  Insurance, 
which  remained  on  deposit  with  a  bank, 
commingled  with  the  funds  of  the  Insolvent 


dei>oaltor.  Again  stating  the  prevailing  rule 
allowing  a  'recovery  of  trust  property  which 
C(«ie8  into  the  possession  of  the  representa- 
tive of  the  insolvent,  the  court  said: 

"The  right  of  a  beneficiary  to  reclaim  a  trust 
fund  is  based  upon  his  right  of  property,  not 
upon  any  right  as  a  preferred  creditor  of  the 
trustee.  Hence  it  was  formerly  held  that  the 
blending  of  trust  money  with  that  of  the  trustee 
defeated  the  owner's  title,  and  reduced  his  status 
to  that  of  an  unsecured  creditor  of  the  trustee. 
This  on  the  theory  that,  having  lost  its  identity, 
the  trust  money  could  not  be  followed  and  re- 
covered in  specie.  The  inequitable  results  of  this 
doctrine  finally  led  a  great  majority  of  the 
courts  to  adopt  the  rule  that,  where  money  held 
by  one  person  as  trustee  for  another  has  been 
commingled  witii  money  of  the  trustee  and  de- 
posited in  a  bank  to  the  trustee's  individual 
credit,  the  balance  in  the  bank  may  be  charged 
with  the  trust.  This  on  the  reasonable  presump- 
tion that  the  trustee  intends  to  use  only  what  he 
has  the  right  to  use,  and  that  whatever  the  trus- 
tee withdraws  from  the  account  is  from  his  own 
part  of  the  common  fund,  and  that  the  balance 
remaining  includes  the  trust  fund.  Crawford 
County  V.  Strawn,  157  Fed.  49  [84  C.  C.  A. 
553]  15  L.  R.  A.  (N.  S.)  1100;  WaddeU  v.  Wad- 
delL  36  Utah,  436,  104  Pac.  743;  Widmaa  v. 
Kellogg,  22  >r.  D.  396,  133  N.  W.  1020  [39  L. 

B.  A.  (N.  S.)  563] :  Lincoln  v.  Morrison,  «4 
Neb.  8&,  90  N.  W.  905,  57  L.  B.  A.  885; 
Smith  V.  Fuller,  86  Ohio  St.  57,  99  N.  El  214, 
Ann.  Cas.  1913D,  387  [L  B.  A.  1916C,  6]; 
Brennan  v.  Xillinghast,  201  Fed.  609  [120  C. 

C.  A.  37];  Southern  Cotton  Oil  Co.  v.  EUiotte, 
218  Fed.  667  [134  C.  C.  A.  2951;  Hewitt  v. 
Hayes,  205  Mass.  356,  91  N.  E.  332,  137  Am. 
St.  Kep.  448;  Spokane  County  v.  First  Nat 
Bank,  68  Fed.  979  [16  C.  C.  A.  81]." 

In  the  other  cases  cited  tbe  question  was 
not  spedflcally  discussed.  .The  rule  was 
recognized,  however,  and  the  decisions  rest- 
ed upon  the  principle  involved. 

[3, 4]  The  principle  announced  ^y  the  cas- 
es dted  not  only  precludes  recovery  in  any 
case  on  tbe  first  ground  stated,  but  it  pre- 
cludes recovery  in  the  case  before  us  on  the 
second.  It  is  stipulated  that  the  moneys  re- 
ceived by  tbe  trustee  from  the  sale  of  the 
rugs  was  used  "in  payment  of  its  employ^, 
in  paying  expenses,  in  paying  oth^  creditors, 
and  in  the  general  operation  of  its  business."* 
A  presumption  is  an  inference,  afflrmattre 
or  dlsafflrmative,  of  the  truth  of  a  proposi- 
tion of  fact  which  is  drawn  by  a  process  of 
reasoning  from  some  one  or  more  matters  ot 
known  fact  The  presumption  arises  from  a 
waiit  of  knowledge  of  the  truth  of  the  prop- 
osition. It  is  in  the  nature  of  evidence,  and 
if  it  be  known  whether  the  given  proposition 
is  true  or  false,  there  can  be  no  presump- 
tion because  the  fact  is  established  which 
the  presumption  tends  to  prove  or  disprove. 
Hence  in  the  present  case  there  can  be  no 
presumption  that  the  money  received  from 
the  sale  of  the  rugs  came  into  the  jMssesslon 
of  tbe  assignees,  and  hence  no  recovery  on 
the  theory  that  the  money  is  the  property 
or  the  proceeds  of  the  property  of  the  bene- 
ficiary of  the  trust 

[5]  The  third  ground  is  likewise  in  con- 
travention of  the  principle  on  which  the  right 
of  recovery  rests.  If  the  trust, relation  does 
not  create  a  general  lien  on  all  of  the  prop- 
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erty  of  the  trustee,  there  Is  no  re*9on  for 
saying  that  It  creates  a  lien  on  property  of 
Uke  kind,  whether  that  property  be  money 
or  property  of  a  different  nature  This 
seems  so  self-evident  as  not  to  require  argu- 
ment in  its  support.  The  proposition  was 
answered  moreover  by  the  case  of  Chase  & 
Baker  Co.  v.  Ohnsted,  before  cited.  There 
the  fund  which  the  plaintiff  sought  to  Im- 
press with  the  trust  had  been  depletfed  be- 
tween the  time  his  money  was  deposited  in 
the  fund  and  the  time  the  action  was  Insti- 
tuted to  a  sum  less  than  the  amount  of  trust 
mbney  deposited,  although  sufficient  money 
was  in  the  deposit  at  the  latter  time  to  pay 
the  entire  claim,  and  it  was  held  there  could 
be  a  recovery  only  to  the  amount  shown  to 
have  continuously  remained  in  the  account 
The  court,  after  the  paragraph  heretofore 
quoted,  nsed  this  language: 
.  "But  as  a  resulting  corollary  It  is  still  held 
that,  if  at  any  time  during  the  currency  of  the 
blended  account  the  withdrawals  leave  a  balance 
less  than  the  trust  fund,  that  fund  must  be  re- 
garded as  dissipated,  except  as  to  such  balance. 
Some  subsequently  added  to  the  account  from 
other  sources  cannot  be  attributed  to  the  trust 
fund.  Crawford  County  v.  Strawn,  supra; 
Hewitt  V.  Hayes,  supra.  Some  courts  have  re- 
fused to  recognize  this  corollary,  but  they  are 
few,  and  at  least  one  of  these  has,  in  more  recent 
decisions,  receded  from  its  former  position. 
Nonotuck  Silk  Co.  v.  Flanders,  87  Wis.  237,  58 
N.  W.  383;  In  re  Plankinton  Bank,  87  Wis. 
378,  58  N.  W.  784;  Burnham  v.  Barth,  89 
Wis.  362,  62  N.  W.  96.  For  a  full  statement  of 
the  foregoing  principles  substantially  in  the 
language  of  the  leading  cases,  see  3  B.  C.  L.  g 
180.  As  between  other  creditors  and  the  cestui 
que  trust  the  bnrden  of  proving  his  title  still 
rests  upon  the  latter.  Schuyler  v.  Littlefield, 
232  U.  S.  707  [34  Sup.  Ct  466,  58  L.  Ed.  806]. 
Aided  by  every  presumption,  he  can  only  recover 
the  lowest  balance  to  which  the  blended  account 
had  been  reduced  pending  its  currency  as 
shown  by  the  bank's  books.  Powell  v.  Missouri 
&  A.  Land  &  Min.  Co.,  90  Ark.  553,  139  S.  W. 

Counsel  have  in  their  briefs  cited  numer- 
ous authorities  from  other  Jurisdictions. 
Jhese  present  a  decided  conflict  of  opinion. 
We  have  not  felt  called  upon  to  notice  them 
speciflcally,  as  we  believe  our  own  cases  are 
determinative  of  the  questions  involved. 

Our  conclusion  is  that  the  court  erred  In 
the  Judgment  entered.  It  Is  therefore  re- 
versed, and  the  cause  Is  rnnanded,  with  In- 
structions to  enter  a  Judgment  to  the  effect 
that  the  plaintiffs  take  nothing  by  their  ac- 
tion, with  costs  to  the  defendants. 

MOUNT,  WEBSTER,  and  HOLCOMB,  JJ, 
concur. 


perma  with  a  weapon,  instrument,  and  thing 
'*ely  to  produce  harm,  and  inflicted  grievous 
bodjiy  harm  upon  him  with  such  weapon, 
against  the  peace  and  dignity  of  the  state,  is 
sufiiclent  under  Rem.  Code  1015,  {  2414,  de- 
fining assault  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Arnault  and 
Battery,  Cent  tMg.  {{  118-122.] 

2.  Inoictment   and   Information    4=9110(3) 
— STATtrxoET  OiTxnsE — Sufficiency. 
An  information  charging  a  crime  defined  by 
statute   is  sufficient  when   drawn  in   the   lan- 
guage of  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  CMit  Dig.  ({  291-204.] 


STATE    V.    RICHTER.      (No.    13811.) 

(Supreme  Court  of  Washington.     April  11. 

1917.) 

1.  Assault   and   Batteby    €=>78— Infobma- 
TioN— Sufficiency. 
An  Information  Charging  that  In  a  certain 
county  on  or  about  a  certain  day  the  defend- 
ant unlawfully  and  willfully  assaulted  another 


Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  O.  Bell, 
Judge. 

Fred  Rlchter  was  convicted  of  an  offense, 
and  his  motion  in  arrest  of  Judgment  was 
sustained,  and  the  State  appeals.  Reversed 
and  remanded,  with  directions. 

O.  T.  Webb  and  Clifford  Newton,  both  of 
Everett,  for  the  State. 

MAIN,  J.  The  defendant  was  <^arged  by 
Information  with  the  crime  of  assault  in  the 
second  degree.  The  trial  resulted  in  a  ver- 
dict finding  the  defendant  guilty  of  the 
crime  charged.  After  the  return  of  the  ver- 
dict, a  motion  was  made  In  arrest  of  Judg- 
ment, for  the  alleged  reason  that  the  infor- 
mation failed  to  state  facts  sufiicient  to 
charge  a  crime.  This  motion  was  sustained 
by  the  trial  court,  and  the  state  appeals. 

[1,2]  The  information,  aside  from  the  for- 
mal parts — 

"charges  and  accuses  the  above-named  defend- 
ant Fred  Richter,  with  the  crime  of  assault 
in  the  second  degree,  in  that,  in  the  county  of 
hnohomish,  state  of  Washington,  on  or  about 
the  15th  day  of  January,  1916,  then  and  there 
being,  the  said  defendant  Fred  Richter,  did 
unlawfuUy  and  willfully  assault  one  George 
Walters  with  a  weapon,  instrument,  and  thing 
likely  to  produce  harm,  then  and  there  held  in 
the  hands  of  him,  the  said  Fred  Richter,  and 
did  then  and  there  unlawfully  and  willfully  in- 
flict grievous  bodily  harm  upon  him,  the  said 
George  Walters,  with  said  weapon  and  instru- 
ment aforesaid,  contrary  to  the  form  of  the 
statute  m  such  case  made  and  provided,  and 
aeainst  the  peace  and  dignity  of  the  state  of 
Washington." 

The  statute  under  which  the  charge  is  laid 
(Rem.  Ctode,  §  2414)  defines  assault  in  the 
second  degree  as  follows: 

"Every  person  who,  under  circumstances  not 
amounting    to    assault    in    the    first    degree— 

"(3)  Shall  willfully  indict  grievous  bodily 
harm-  upon  another  with  or  witnout  a  weapon; 
or  — 

"(4)  (Shall  willfully  assault  another  with  a 
weapon  or  other  instrument  or  thing  likely  to 
protluce  bodily  harm    •    *    • 

"Shall  be  guilty  of  assault  in  the  second  de- 
gree.   *    •    •  •• 

By  comparison  it  will  be  seen  that  the  In- 
formation embodies  both  these  subdivisions, 
and  Is  drawn  In  the  language  of  the  statute! 
The  statute  defines  the  crime.  The  informa- 
tion was  good  under  either  subdivision  3  or 
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4.  The  rule  Is  i  that  an  Information  which 
charges  a  crime  defined  by  the  statute  Is  snf- 
fldent  -when  drawn  In  the  language  of  the 
statute.  Watts  v.  Washington  Territory,  1 
Wash.  T.  409;  State  v.  Day,  4  Wash.  104,  20 
Pac.  984 ;  State  v.  Tamer,  10  Wash.  04,  38 
Pac.  864;  State  v.  Williams,  73  Wash.  678, 
132  Pac.  415 ;  State  v.  Jakubowskl,  77  Wash. 
78,  137  Pac.  448. 

The  Judgment  wUI  be  reversed,  and  the 
caose  remanded,  with  directions  to  the  su- 
perior court  to  enter  a  Judgment  upon  the 
verdict,  and  Impose  a  sentence  upon  the  re- 
spondent 

ElAjia,  a  J.,  and  OHADWICK  and  Wlffi- 
STEIB,  JJ.,  concnr. 


EHETEICH  et  aL  v.  CITY  OF  SEATTLE. 
(No.  13500.) 

(Supreme  Court  of  Washington.    April  14, 
1017.) 

MUNICIPAI.   COSFOBATIONa   «=>362(2)    —  OON- 
TRACTS — CONSTBUCTIOW. 

A  provision  in  a  contract  with  a  city  for  the 
improvement  of  streets  that  if  the  contractor 
should  be  unable  to  complete  the  contract  by 
reason  of  conrt  proceedings  enjoining  the  con- 
struction or  completion  of  the  work  or  any  por- 
tion thereof  and  In  the  discretion  of  the  city 
engineer  it  be  impracticable  to  construct  any 
other  portion,  the  contractor  shall  waive  any 
and  all  daim  for  damages  by  reason  of  such 
inability  to  construct,  and  Uie  city  engineer 
•hall  report  the  improvement  and  file  his  final 
estimate,  and  the  contractor  ^hall  agree  to  ac- 
cept in  fall  payment  of  such  improvement  and 
as  a  cancellation  of  his  contract  a  sum  for  the 
labor  performed  in  accordance  with  bis  bid,  and 
should  the  proceedings  allow  the  work  to  be 
resumed  prior  to  the  issuance  of  the  notice  of 
completion  by  the  city  engineer,  the  contractor 
may  be  required  to  proceed  with  the  work,  etc., 
was  broad  enough  to  preclude  recovery  by  the 
contractor  for  damage  sustained  where  the  work 
was  enjoined  because  of  fault  of  the  city  in 
failing  to  procure  the  necessary  right  of  way  for 
the  performance  of  the  work  in  the  absence  of 
a  showing  of  some  form  of  overreaching  or  fraud. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  895.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  George  C.  Dietrich  and  another, 
copartners  doing  buslnees  under  the  firm 
Dame  of  George  C.  Dietrich  &  Co.,  against 
the  (31ty  of  Seattle.  Judgment  for  defend- 
ant, and  i»lalntlffs  appeaL    Affirmed. 

Ballanger,  Battle,  Hnlbert  &  Shorts,  of 
Seattle,  for  appellants.  Hugh  M.  Caldwell 
and  Walter  F.  Meier,  both  of  Seattle,  for 
respondent.  * 

FULtiERTON,  3.  The  appellants  contract- 
ed with  the  dty  of  Seattle  to  improve  certain 
of  its  streets.  The  contract  was  in  writing 
and,  by  reference,  adopted  as  part  of  the 
contract  the  general  standard  plana  and 
specifications  theretofore  prepared  by  the 
city  in  so  far  as  they  were  ai^Ucable  to 


the  particular  work.    Among  the  provisions 
of  the  standard  plans  is  the  following: 

"24.  Iniunoiiong.  It  is  agreed  that  if  the  con- 
tractor for  this  improvement,  or  the  city  of 
Seattle,  shall  be  unable  to  complete  any  por- 
tion or  portions  thereof  by  reason  of  court  pro- 
ceedings enjoining  the  construction  or  comple- 
tion of  any  portion  or  portions  thereof  and  it 
shall,  in  the  discretion  of  the  dty  engineer,  be 
impracticable  to  construct  or  complete  any  oth- 
er portion  or  portions  thereof,  then,  and  in  any 
sucn  case,  the  contractor  shall  waive  any  and 
all  claim  or  claims  for  damages  by  reason  of 
such  inability  to  construct  such  portion  or  por- 
tions of  said  improvement,  and  the  city  engi- 
neer shall  have  the  right  to  report  such  improve- 
ment, as  completed,  file  his  final  estimate  there- 
on as  provided  for  in  the  full  completion  of  other 
local  miprovements  in  the  city  of  Seattle,  and 
such  contractor  shall  agree  to  accept  in  full 
parent  of  such  improvement,  and  as  a  cancel- 
lation of  his  contract  therefor  a  sum  of  money 
for  his  labor  performed,  and  materials  furnished 
in  strict  accordance  with  his  bid  for  such  con- 
tract, on  the  basis  of  the  work  actually  perform- 
ed or  materials  and  labor  actnallv  furnished 
in  said  work  to  fhe  date  of  stopping  thereof. 
Should  the  court  proceedings  allow  the  work  to 
be  resumed  prior  to  the  issuance  of  the  notice 
of  completion  on  said  work  by  the  dty  engineer,  • 
then  the  contractor  on  beint^  ordered  by  the 
city  engineer  shall  proceed  with  the  work  im- 
mediately, carrying  out  the  contract  in  full  ac- 
cording to  all  original  Intents  or  modifications 
of  the  court,  as  the  case  may  be,  at  the  prices  as 
spedfied  in  the  original  contract,  and  no  extra 
payment  will  be  allowed  said  contractor  for 
change  in  price  of  material  or  labor  or  for  any 
other  reason  whatsoever!  Whatever  time  elaps- 
es after  the  contractor  has  been  ordered  to  stop 
on '  the  work  and  his  being  ordered  to  proceed 
again  will  not  be  considered  as  a  part  of  the 
thue  allowed  on  the  contract." 

The  appellants  shortly  after  the  execution 
of  the  contract  assembled  thdr  equipment 
at  the  place  of  the  work  and  entered  upon 
Its  prosecution.  The  plans  and  spedficatlons 
for  the  work  required  certain  cuts  and  fills 
in  the  street  which  could  not  be  made  with- 
out trespassing  upon  and  damaging  private 
property  abutting  thereon.  Based  on  the 
ground  that  the  dty  had  not  acquired  by 
condemnation  or  otherwise  the  right  to  tres- 
pass or  damage  their  property,  certain  of  the 
property  holders  sued  for  and  obtained  an 
injunction  against  the  dty  and  the  appel- 
lants, enjoining  them  from  further  proceed- 
ing with  the  work  until  their  damages  were 
ascertained  and  paid.  The  Injunction  con- 
tinued In  force  for  some  four  months  before 
It  was  finally  dissolved  through  the  efforts  of 
the  dty  authorities,  during  which  time  the 
appellant's  operations  were  largely  suspend- 
ed and  their  equipment  Idle.  After  the  disso- 
lution of  the  injunction  the  work  was  re- 
sumed by  the  appellants  and  completed  In 
accordance  with  the  contract  This  action 
was  Instituted  by  the  appellants  to  recover 
against  the  dty  for  the  damages  sustained 
by  them  by  reason  of  the  enforced  suspension 
of  the  work.  The  case  was  tried  to  the  court 
sitting  without  a  Jury.  At  the  conclusion 
of  the  case  the  conrt  dedded  that  the  pro- 
vision of  the  contract  before  quoted  predud- 
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ed  a  recoTery,  and  entered  Judgment  accord- 
ingly.   This  appeal  followed. 

It  la  the  contention  of  the  appellants  that 
the  clause  of  the  C(mtract  on  which  the  court 
based  Its  conclusions  Is  not  sufficiently  broad 
to  Include  losses  occasioned  by  an  injunc- 
tion Issued  because  of  the  fault  of  the  dty 
in  failing  to  procure  the  necessary  right  of 
way  for  the  performance  of  the  worlc.  But 
the  clause  deals  with  Injunction  proceedings, 
and  seems  to  have  been  provided  to  meet 
the  very  contingency  which  here  happened. 
It  provides:  First,  a  method  of  adjustment 
If  by  reason  of  the  Injunction  proceeding  the 
Improvement  cannot  be  completed,  and  for 
a  waiver  of  damages  on  the  part  of  the  con- 
tractor should  such  a  contingency  happen; 
and,  second,  for  a  resumption  of  the  work 
should  the  court  proceedings  allow  it,  pro- 
viding that  in  the  case  of  the  happening  of 
the  latter  event  "no  extra  i>ayment  will  be 
allowed  the  contractor  for  change  In  price  or 
material  or  for  any  other  reason  whatso- 
ever." This  language  is  broad  enough  to 
preclude  a  recovery  of  damages  caused  by 
Injunction  proceedings,  even  though  the  pro- 
ceedings be  the  direct  result  of  the  fault  of 
the  city.  The  contract  seems  to  be,  as  the 
trial  court  remarked,  a  harsh  one  when  ap- 
plied to  a  condition  Uke  one  shown  in  the 
present  record,  but  parties  are  at  liberty  to 
make  their  own  contracts,  and  there  must  be 
some  form  of  overreaching  or  fraud  before 
the  courts  can  relieve  from  them.  Nothing 
of  this  character  is  here  shown. 

The  judgment  is  affirmed. 

MOUNT,  PABEEB,  and  HOLCOMB,  JJ., 
concur. 


WASHINGTON   SHOE  MFO.  CO.  ▼.  DOD- 

WEIX,  DOCK  &  WABEHOTJSB  CO., 

Inc.    (No.  18788.) 

(Supreme  Court  of  Washington.     April  13, 
1917.) 

Warbhotjsbmsn  «=s34(7)— Loss  of  Goods  by 

FiBB  —  SPECIAI,  TiTABILrrY  BT  CORTBACT  — 

Evidence. 
In  an  action  against  a  warehouseman  to  re- 
cover for  merchandise  destroyed  by  fire,  evidence 
held  not  to  show  that  warehouseman,  by  signing 
a  regular  bill  of  lading  as  a  receipt  for  goods, 
agreed  to  become  insurer  according  to  provisions 
on  bacl£  thereof  applicable  only  to  carriers. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent.  I>ig.  I  79.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Maclilntosh, 
Judge. 

Action  by  the  Washington  Shoe  Manufac- 
turing CJompany.  against  the  Dodwell  Dock 
and  Warehouse  Company,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed,  with  directions. 

Buffer  &  Haydun,  of  Tacoma,  for  appellant. 
Clise  &  Poe,  of  Seattle,  for  respondent 


WZ3BSTE1B,  J.  This  isisn  actloa  to  re- 
cover the  reasonable  Talue  of  merdumdise 
destroyed  by  fire  in  the  burning  of  appdiant's 
warehouse  in  the  city  of  Seattle.  Bespondent 
was  engaged  in  manufacturing  and  MlUng 
dioes  in  the  domestic  and  foreign  markets. 
Appellant  was  engaged  in  the  business  of 
operating  a  warehouse  and  dock  on  the  Seat- 
tle water  front.  It  was  in  no  sense  a  com- 
mon  carrier,  and  had  never  engaged  in  that 
business.  When  goods  intended  for  shipment 
were  delivered  at  Its  warehousei  appellant 
would  issue  to  tlie  owner  receipt  tor  same. 
When  they  were  subsequently  placed  on 
board  vessel,  the  mate  would  issue  a  similar 
receipt.  Upon  the  surrender  of  these  receipts 
to  the  steamship  company  its  agent  would' 
deliver  a  bill  of  lading  in  regular  form  to 
the  shipper.  Bespondent  had  shipped  mer- 
chandise through  appellant's  warehouse  on 
previous  occasions,  and  was  thoroughly  fa- 
miliar with  the  customary  method  of  Isspulng 
receipts  and  bills  of  lading.  On  October  28. 
1915,  it  delivered  at  the  warehouse  a  numtier 
of  cases  of  shoes  to  be  thereafter  placed  on 
board  ship  for  transportation  to  the  Philip- 
pine Islands.  Bespondent  liad  on  hand  ■  a 
supply  of  blank  railroad  bills  of  lading,  and 
it  was  its  custom  to  use  these  forms  when 
shipping  merchandise  either  by  rail  or  water, 
whether  the  goods  were  to  be  delivered  di- 
rectly to  the  carrier  or  to  an  Independent 
warehouseman  or  wharfinger.  Upon  the  oc- 
casion in  question  the  shoes  were  listed  on 
these  forms,  which  were  delivered  to  respond- 
ent's drayman  who  hauled  the  goods  to  tbe 
warehouse.  The  lists  were  presented  to  ap- 
pellant's checker  at  tbe  dock,  who,  after  com- 
paring the  marks  on  the  merchandise  with 
the  description  of  the  goods  on  the  bills  of 
lading,  signed  the  same  and  returned  them 
to  the  drayman.  Within  the  following  24 
hours  the  warehouse  and  its  contents,  includ- 
ing the  shoes,  were  destroyed  by  fir& 

On  the  back  of  tbe  bills  of  lading  are  print- 
ed hi  smi^ill  type  the  10  conditions  comprising 
the  standard  form  of  bill  of  lading  approved 
by  the  Interstate  Commerce  Commission,  all 
of  which  have  reference  to  the  relative  rights 
and  obligations  of  carrier  and  stilppcr. 
Among  these  provisions  is  the  following: 

"The  carrier  or  party  in  possession  of  any  of 
the  property  herein  described  shall  be  hable  for 
any  loss  thereof  or  damage  thereto  except  as 
hereinafter  provided.  No  carrier  or  party  in 
possession  of  any  of  the  property  herein  de- 
scribed shall  be  liable  for  any  loss  thereof  or 
damage  thereto  or  delay  caused  by  the  act  of 
God,  the  public  enemy,  quarantine,  the  authori- 
ty of  law,  or  the  act  or  default  of  the  shipper 
or  owner  or  for  differences  in  the  weights  of 
grain,  seed,  or  other  commodities  caused  by  nat- 
ural shrinkage  or  discrepancies  in  elevator 
weights.  For  a  loss,  damage,  or  delay  caused  by 
fire  occurring  after  forty-eight  hours  [exclusive 
of  legal  holidays]  after  notice  of  the  arrival  of 
the  property  at  destination  or  at  port  of  export 
[if  intended  for  export]  has  been  duly  sent  or 
given,  the  carrier's  liability  shall  be  that  of 
warehouseman  only.     Except  in  case  of  negli- 
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sence  of  the  carrier  or  party  in  possesaion  (and 
the  burden  to  prove  freedom  from  auch  negli- 
gence shall  be  on  the  carrier  or  party  in  po8- 
aession),  the  carrier  or  party  in  poaseasion  shall 
not  be  liable  for  loae,  damage,  or  delay  occurring 
while  the  property  is  stopped  and  held  in  transit 
upon  the  request  of  the  shipper,  owner  or  party 
entitled  to  make  such  request  or  resulting  from 
a  defect  or  vice  in  the  property  or  from  riots 
or  strikea.  When  in  accordance  with  general 
custoEQ  on  account  of  the  nature  of  the  prop- 
erty, or  when  at  the  request  of  the  shipper,  the 
property  is  transported  In  open  cars,  the  car- 
'  rier  or  party  in  possession  [except  in  .case  .of 
loss  or  damage  by  fire,  in  which  case  the  lia- 
bility shall  be  the  same  as  though  the  property 
had  been  carried  in  closed  cars]  shall  be  liable 
only  for  negligence,  and  the  burden  to  prore 
freedoon  from  such  negligence  shall  be  on  the 
carrier  or  party  in  possession." 

Kespondent  did  not  allege  that  the  destmo 
tlon.  of  the  goods  waa  due  to  appellant's  neg- 
ligence, but  based  its  right  of  acUon  upon 
breach  of  contract,  claiming  that,  by  virtue 
of  the  printed  matter  on  the  reverse  side  of 
the  forma  h^etofore  quoted,  appellant  be- 
came an  insurer  of  the  property.    The  rela- 
tionship existing  between  appellant  and  re- 
spondent was  that  of  warehouseman  and  de- 
positor, and,  in  the  absence  of  special  con- 
tract,  appellant's  liability  was  that  of  an 
ordinary   bailee   for    mutual    benefit     The 
printed  matter  on  the  bills  of  lading  Is  appli- 
cable only  to  the  relationship  of  carrier  and 
shipper,  and  the  provisions  upon  which  ap- 
pellant relies  were  clearly  Intended  for  the 
purpose  of  changlDg  and  limiting  the  liability 
of  the  carrier  to  that  of  a  warehouseman  48 
hours  after  goods  had  reached  their  destina- 
tion and  notice  of  their  arrival  had  been 
duly  given.    They  are  wholly  foreign  to  and 
inconsistent  with  the  relationship  of  ware- 
houseman and  depositor.    A  mere  reading  of 
the  conditions  clearly  demonstrates  this  fact 
An  examination  of  tlie  record  leads  irresisti- 
bly to  the  conclusion  that  the  papers  signed 
by  appellant's  checker  were  understood  and 
inteiided  by  the  parties  tp  be  nothing  more 
than  a  receipt  evidencing  the  fact  that  the 
merchandise  described  upon  the  face  of  the 
forms  had  been  deposited  in  appellant's  ware- 
house.   There  Is  no  substantial  evidence  in 
the  record  tending  to  prove  that  the  minds 
of  the  parties  met  upon  the  provisions  quoted, 
as  the  terms  of  a  special  contract,  imposing 
upon  appellant  the  extraordinary  liability  of 
an  insurer  of  the  goods  against  fire. 

But  detailed  discussion  of  the  evidence 
would  serve  no  useful  purpose.  The  provi- 
sions relied  upon  by  respondent  as  evidencing 
the  terms  of  the  agreement  are  so  inappli- 
cable and  inappropriate  to  the.relatlonsliip 
actually  existing  between  the  parties  as  to 
completely  negative  the  thought  that  they 
were  assented  to  for  the  purpose  claimed  by 
respondent.  To  attempt  to  conjure  them  into 
an  agreement  whereby  appellant  became  an 
insurer  of  the  merchandise  would  be  to  make 
a  contract  for  the  parties  which  they  neither 
mnde  nor  undertook  to  make  for. themselves. 


The  Judgment  is  reversed,  with  direction  to 
dismiss  the  action. 

ELLIS,  G.  J„  and  CHADWICK  and  MAIN, 
JJ.,  concur. 


STATE  V.  WILLIAMS.    (No.  2930.) 
(Supr«ne  Cktnrt  of  Utah.    March  21,  1917.) 

1.  Ceiminal    Law    <S=»941(1)— New    Tbial— 
Abijsk  of  Discretion. 

Where  the  evidence  barely  sustained  a  con- 
viction for  larceny  of  horses,  the  trial  oonrt 
abuaed  its  discretion  in  denying  a  new  trial  mo- 
tion, largely  based  on  cumulative  affidavits, 
showing  uiere  was  nothing  suspicious  in  accus- 
ed's connection  with  the  horses,  and  that  the 
man  from  whom  he  had  innocently  secured  them 
really  existed,  which  the  sherifi  had  testified 
was  not  a  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2328,  2880.] 

2.  CsiMiiTAi.    Law    €=>939(1) — New    TbiaI/— 
DiLiGBjfci:  IN  Pkefabino  fob  Tbiai-.  \ 

SMdence  held  to  establish  that  accused  was 
reasonably  diligent  in  preparing  for  trial  after 
his  release  on  bail  after  seven  months'  confine- 
ment where  he  was  without  funds,  and  impor- 
tant witnesses  lived  several  hundred  miles  dis- 
tant, and  subpoenas  were  given  the  sheriff  to 
serve  them,  but  they  did  not  appear.^ 

[Bd.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2818,  2321-2823.] 

Appeal  from  District  Court,  Millard  Coun- 
ty; Joshua  Greenwood,  Judge. 

L.  A.  Williams  was  convicted  of  grand  lar- 
ceny, and  appeals.  Reversed  and  remanded, 
with  directions. 

Wm.  B.  Hlgglns  and  J.  S.  Giles,  both  of 
Fillmore,  and  S.  A.  King,  of  Salt  Lake  Ci&. 
for  appellant.  Dan  Shields,  Atty.  Gen.,  and 
Jas.  H.  Wolfe  and  O.  C.  Dalby,  Asst  Attys. 
Gen.,  for  the  State. 

McCARTT,  J.  The  defendant  was  tried 
and  convicted  in  the  district  court  of  Millard 
county,  Utah,  for  the  crime  of  grand  larceny. 
The  larceny  alleged  consisted  of  the  theft  of 
two  horses,  the  property  of  one  John  Terry. 
The  evidence  shows  that  the  animals  describ- 
ed in  the  Information  were  stolen  from  the 
Terry  ranch  situated  near  the  town  of  Hinck- 
ley, in  Millard  county,  on  or  about  the  25th 
day  of  March,  1015.  The  defendant  does 
not  question  the  sufficiency  of  the  evidence  to 
establish  the  larceny,  but  contends  that  it 
is  insufficient  to  support  the  finding  of  the 
Jury  that  he  is  the  guilty  party.  The  grounds 
relied  on  for  a  reversal  of  the  Judgment  are: 
(1)  The  insufficiency  of  the  evidence  to  sup- 
port the  verdict;  and  (2)  the  overruling  of 
defendant's  motion  for  a  new  trial. 

[1 , 2]  The  facts,  In  substance,  are  as  fol- 
lows: The  defendant,  a  resident  of  Saw  Mill 
Canyon,  White  Pine  county,  Nev.,  was  sent 
from  Ely,  Nev.,  by  a  man  by  the  name  of  W. 
R.  James,  to  Fillmore,  Millard  county,  Utah, 
to  get  three  horses  and  a  saddle  belonging  to 
James,  and  which  were  in  the  custody  of 
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Sheriff  D.  S.  Dorrity  at  Fillmore.  Defendant 
came  by  rail  via  Salt  Lake  City  to  Millard 
county.  He  received  the  horses  and  saddle 
from  Sheriff  Dorrity  at  Plllmote,  and  start- 
ed on  his  return  trip  to  Ely,  N'ev.  Prom  Fill- 
more he  went  to  the  Terry  ranch,  situate 
near  the  town  of  Hinckley,  In  Millard  county. 
He  stayed  over  night,  and  the  following  day 
at  the  ranch  with  two  acquaintances  of  his, 
James  Campbell  and  James  Carter.  From 
Campbell  he  obtained  a  small  grey,  unbroke 
pony.  He  had  never  traveled  overland  be- 
tween Hinckley,  Utah,  and  Ely,  Nev.,  and 
was  unacquainted  with  the  country  between 
these  places.  The  nearest  point  from  Hinck- 
ley on  the  road  or  public  highway  between 
Hinckley  and  Ely,  Nev.,  .where  forage  for 
horses  could  be  obtained  is  the  Meechem 
randti,  a  distance  of  85  miles.  This  neces- 
sitated an  85-mile  ride  after  leaving  the 
Terry  ranch,  before  he  could  obtain  hay  for 
his  horses.  Because  of  this  the  defendant, 
80  he  testified,  decided  to  leave  the  Terry 
ranch  in  the  evening  and  travel  the  first  half 
of  the  distance  from  Hinckley  to  the  Meechem 
ranch  at  night.  On  this  point,  in  response 
to  Interrogatories  on  cross-examination  by 
the  district  attorney,  he  testified  as  follows: 

"Q.  Did  you  have  any  particnlar  object  in 
leaving  there  at  night  and  not  in  the  daytime? 
A.  It  was  85  miles  from  Hinckley  to  the  Meech- 
em ranch.  I  didn't  know  the  country,  but  I 
could  see  into  the  Antelope  Pass.  •  •  •  1 
rode  away  in  the  night  because  if  I  lost  the  road 
I  could  find  the  way  to  Antelope  Pass.  I  could 
see  where  the  pass  was  and  could  see  it  at 
night,  and  I  wanted  daylight  for  the  after  part 
of  the  ride." 

No  effort  was  made  by  the  state  to  dispute 
or  to  weaken  defendant's  testimony  regard- 
ing the  topography  and  the  physical  condi- 
tion of  the  country  through  which  the  road 
extends  from  Hinckley  to  the  Meechem  ranch. 
In  fact,  there  does  not  seem  to  be  any  con- 
troversy regarding  defendant's  movements 
and  the  conditions  under  which  he  traveled 
from  Fillmore  with  the  horses  he  received 
from  Sheriff  Dorrity  to  his  home  in  Nevada. 

Defendant's  verelon  of  the  circumstances 
under  which  he  came  into  possession  of  the 
horses  described  in  the  Information  and  the 
disposition  he  made  of  them  on  reaching 
Nevada  Is  about  as  follows:  At  about  2 
o'clock  on  the  day  after  he  came  to  the 
Terry  ranch  with  the  James  horses  he  was 
in  front  of  a  store  in  the  town  of  Hinckley, 
and  a  man  rode  up  on  horseback  and  in- 
quired of  him  if  he  "was  the  fellow  that  was 
going  to  Ely  horseback,"  and  that  he  answer- 
ed in  the  affirmative.  The  man,  who  gave  his 
name  as  Bldwell,  stated  that  he  had  a  couple 
of  gentle  hors&s  that  he  desired  to  send  "over 
to  the  Ely  country" ;  that  he  could  not  take 
them  himself  because  he  "was  going  to  Salt 
Lake  two  or  three  days  on  business."  The 
defendant,  in  consideration  that  he  would  be 
permitted  to  ride  one  horse  and  use  the  other 
for  a  padi  animal  on  the  trip,  agreed  to  take 


the  horses  and  leave  them  at  Water  Canyon, 
which  is  between  Ely  and  Saw  Mill  Canyon, 
and  where  Bldwell  claimed  the  horses  were 
raised.  The  defendant  Informed  Bidwdl  that 
owing  to  the  fact  that  he  had  an  85-mlle  ride 
to  make  before  coming  to  the  next  ranch  or 
stopping  place  he  Intended  to  leave  at  night, 
and  suggested  to  Bldwell  that  he  bring  the 
horses  to  the  Terry  ranch.  Bldwell  stated 
that  he  was  in  the  horse  business,  and  was 
then  camping  a  few  miles  west  from  the- 
Terry  ranch  and  near  the  main  traveled  road 
along  which  defendant  would  travel  to  Ely; 
that  he  would  have  the  horses  ready  for  de- 
fendant when  he  arrived  opposite  the  camp, 
provided  he  (Bldwell)  should  be  unable  to 
take  them  to  the  Terry  ranch  before  defend- 
ant left  for  Ely.  Pursuant  to  this  under- 
standing defendant  received  the  horses  from 
Bldwell  on  the  road  near  the  camp  at  10 
o'clock  p.  m.  that  night,  and  proceeded  on  his 
Journey.  He  took  approximately  a  direct 
course  for  Antelope  Pass  following  the  main 
traveled  road  for  12  or  16  miles  of  the  dis- 
tance. In  the  afternoon  of  the  following 
day  he  arrived  with  the  horses,  six  in  num- 
ber, at  what  is  known  as  Antelope  Springs. 
There  he  met  and  conversed  with  several 
men  with  a  sheep  camp  outfit  who  were 
camped  near  the  springs.  That  same  even- 
ing, "between  sundown  and  dusk,"  he  arrired 
at  the  Meechem  ranch.  E.  W.  Meecliem,  the 
owner  of  the  ranch,  furnished  him  lodging, 
stabled  and  fed  his  six  horses  overnight. 
While  he  was  at  the  ranch  the  defendant  and 
Meechem  briefly  discussed  the  James  horses, 
and  casually  mentioned  the  other  three  hors- 
es defendant  had  with  him.  From  the 
Meechem  ranch  defendant  traveled  along  the 
public  road  or  highway  to  Ely,  where  he  re- 
mained overnight,  putting  up  the  horses  at 
a  public  corral  or  feed  yard.  The  next  morn- 
ing he  resumed  his  Journey  homeward,  trav- 
eling along  the  public  traveled  road.  When 
he  arrived  at  Water  Canyon  he  turned  the 
horses  which  he  claimed  to  have  received 
from  Bldwell  loose  on  the  public  domain. 

The  foregoing  Is,  in  substance,  defendant's 
evidence  respecting  his  movements  and  what 
he  did  from  the  time  he  came  to  the  Terry 
ranch  with  the  James  horses  until  he  turned 
the  stolen  horses  loose  on  the  public  domain 
at  Water  Canyon.  About  three  days  after  he 
arrived  home  he  was  arrested  on  a  telegram 
from  the  sheriff  of  Millard  county  and  was 
taken  by  the  officer,  a  deputy  sheriff  of 
White  Pine  county,  in  an  automobile  to  Ely. 
Defendant  and  his  wife,  the  latter  being  pres- 
ent when  the  arrest  was  made,  testified  that 
defendant  was  not  advised  by  the  ofllcer 
making  the  arrest  of  the  nature  of  the  charge 
against  him.  The  deputy  sheriff  making  the 
arrest,  however,  testified  that  he  handed 
defendant  the  telegram  when  the  arrest  was 
made,  and  informed  him  that  the  charge  was 
grand  larceny.  The  significance  of  this  con- 
flict in  the  evidence  on  an  apparently  im- 
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material  matter  will  appear  farther  along 
In  this  opinion. 

Defendant,  as  he  passed  Water  Ctiiiyon  In 
custody  of  the  officer,  directed  the  officer's 
attention  to  two  horses  that  were  grazing  on 
the  pnbllc  domain  some  distance  from  the 
mad  that  resembled,  and  probably  were, 
the  stolen  horses  in  question.  The  deputy 
sberUr  testified  that  Water  Canyon  Is  a  place 
"where  they  generally  hare  drives";  that 
he  has  "always  understood  they  hare  a  trap 
there,  and  it  is  a  place  where  they  hold 
horses — where  different  horse  gatherers  trap 
and  hold  their  horses."  On  being  questioned 
by  the  officer  the  following  day  regarding 
the  horses  he  was  accused  of  stealing,  the  de- 
fendant stated  that  tiiey  were  turned  over 
to  him  at  Hinckley,  Utah,  by  a  man  by  the 
name  of  BIdwell,  who  Instructed  him  to  take 
them  to  Water  Canyon,  White  Pine  county, 
Nev.,  and  there  tnm  them  loose  on  the  pub- 
lic domain.  His  statement  to  the  officer  In 
that'  regard  was  substantially  the  same  as 
that  made  later  by  him  at  the  trial.  A  few 
days  after  the  arrest  the  horses  were  found 
at  Water  Canyon  in  the  vicinity  of  where  the 
defendant  claimed  be  had  left  them. 

C.  W.  Meechem  was  called  by  the  state  and 
testified  that  when  the  defendant  stopped  at 
his  ranch  with  the  horses  he  had  a  conver- 
sation with  him  in  whlcb  defendant,  aftir 
speaking  of  the  James  horses,  "turned  to 
these  three  and  said.  Those  three  belong  to 
me;'  that  is,  these  two  horses  [the  Terry 
horses]  and  a  little  white  pony  that  he  had." 
On  cross-examination  the  witness  qualified 
this  remark  by  saying,  "As  near  as  I  can 
recall  It  that  is  the  statement  that  he  made." 
This  is  the  only  direct  incriminating  evidence 
against  defendant  in  the  record. 

The  theory  on  which  the  case  was  prose- 
cuted in  the  trial  court  was  that  the  stolen 
horses  were  not  delivered  to  defendant  by 
BIdwell,  or  by  any  other  person,  at  or  near 
the  Terry  ranch,  or  elsewhere.  And  that  Is 
the  theory  advanced  by  the  state  In  this 
court.  Mazzle  WllliamB,  the  defendant's 
wife,  testified  that  she  had  recently  heard 
of  a  man  in  White  Pine  county,  Nev.,  known 
as  Jack  BIdwell;  that  she  heard  a  Mrs. 
Gregor  who  "kept  boarders  In  Ely"  speak  of 
Mm ;  that  this  lady  is  known  in  Ely  as  "Mrs. 
Gregor  of  Ely."  D.  BlancOiard,  defendant's 
father-in-law,  also  testified  that  he  knew  of, 
hut  had  never  met,  a  man  In  White  Pine 
county,  Nov.,  by  the  name  of  J.  P.  BIdwell, 
giving  the  names  of  several  parties  whom  he 
claimed  he  had  heard  speak  of  BIdwell.  One 
of  those  parties  was  a  Mr.  Lowe,  whose  af- 
fidavit defendant  later  filed  in  support  of  the 
motion  for  a  new  trIaL  This  affidavit,  and 
similar  affidavits  made  by  other  parties  that 
were  filed  by  the  defendant  in  support  of  his 
motion  for  a  new  trial,  will  be  refwred  to 
later. 

The  deputy  sheriff  of  White  Pine  county, 
Abo  arrested  the  defendant  on  the  telegram 


referred  to,  testified  that  he  did  not  know 
and  had  never  heard  of  a  man  in  White  Pine 
county  by  the  name  of  BIdwell. 

The  d^endant's  course  of  condufrt,  what  he 
did  and  what  he  said  from  the  time  be  claims 
to  have  received  the  stolen  horses  from  Bid- 
well  until  he  was  returned  to  Utah  In  custody 
of  the  officer  to  stand  trial  for  the  larceny  Is, 
with  the  exception  of  his  alleged  statement 
to  Meechem  herein  referred  to,  as  consistent 
with  the  theory  of  Innocence  as  it  Is  with  the 
theory  of  his  guilt.  In  fact,  much  of  It  is 
somewhat  inconsistent  with  the  theory  of 
guilt.  The  fact  that  he  proceeded  along  the 
public  highway  without  any  attempt  at  con- 
cealment or  to  avoid  meeting  with  people  re- 
siding near,  and  those  traveling  along,  the 
road,  and  finally  turned  the  stolen  horses 
loose  on  the  public  domain  at  a  place  used  as 
a  rendezvous  by  "horse  gatherers"  and  where 
horses  are  "trapped"  and  corralled,  is  more 
consistent  with  his  Innocence  than  It  Is  with 
the  theory  of  guilt. 

Comp.  Laws  1907,  S  4355,  provides  that 
"possession  of  property  recently  stolen,  when 
the  party  In  possession  falls  to  make  a  satis- 
factory explanation,  shall  be  deemed  prima 
fade  evidence  of  guilt."  The  Jury  evident- 
ly did  not  regard  defendant's  explanation  of 
how  he  came  into  possession  of  the  property 
as  satisfactory.  In  view  that  the  deputy 
sheriff  testified  that  he  had  never  seen  or 
heard  of  a  man  by  the  name  of  BIdwell  in 
White  Pine  county,  Nev.,  or  elsewhere,  the 
jury  no  doubt  regarded  the  evidence  of  Mrs. 
Williams,  defendant's  wife,  and  that  given 
by  Blanchard,  his  father-in-law,  respecting 
the  existence  and  whereabouts  of  BIdwell, 
as  weak  and  unsatisfactory.  Moreover,  the 
evidence  of  the  defendant  and  his  wife, 
wherein  they  stated  that  the  deputy  sheriff, 
when  he  arrested  defendant,  did  not  inform 
him  of  the  nature  of  the  crime  with  which  he 
was  charged,  was  flatly  contradicted  by  the 
deputy  sheriff.  This,  as  a  legal  proposition, 
was  unimportant,  except  that  It  tended  to, 
and  no  doubt  did,  affect  the  veracity  of  de- 
fendant and  his  wife  before  the  jury. 

Referring  to  the  affidavits  filed  by  the 
defendant  In  support  of  his  motion  for  a  new 
trial,  counsel  for  the  state,  In  their  printed 
brief,  say: 

"Some  17  affidavits  were  filed  on  behalf  of  ap- 
pellant, chiefly  directed  to  the  point  of  establish- 
ing the  identity  of  the  man  named  Bidwell  from 
whom  the  appellant  testified  he  received  the 
horses  near  Hinckley,  Millard  county,  Utah. 
The  affidavits  are  cumulative,  and  the  record 
does  not  show  sufficient  diligence  on  the  part  of 
appellant  to  warrant  the  court  to  grant  the 
motion." 

The  record  shows  that  the  defendant  was, 
immediately  after  he  was  arrested  (April  1, 
1815),  taken  to  Millard  county,  Utah,  and, 
being  unable  to  furnish  ball,  he  was  confined 
in  jaU  until  after  he  was  tried  and  convict- 
ed. On  November  10,  1916,  more  than  seven 
months  after  he  was  arrested,  he  secured 
and  was  released  oo  baU.    Be  waa^thoiK 
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means  and  nnable  to  employ  coTin8»  to  de- 
fend him.  He  was,  during  the  time  he  was 
In  jail  awaiting  trial,  more  than  200  miles  by 
wagon  road  from  hla  home,  relatives,  friends, 
and  acquaintances,' all  of  whom  resided  In 
the  state  of  Nevada,  and  out  of  the  Jurlsdlc- 
ti<Mi  of  the  court.  Under  such  drcamstnnces 
the  defendant  should  not  be  held  to  the  same 
degree  of  promptness  In  preparing  for  trial, 
and  to  the  same  standard  of  diligence  In 
procuring  the  attendance  of  witnesses,  as  Is 
ordinarily  required  of  defendants  in  crim- 
inal cases.  Furthermore,  the  parties  making 
the  affidavits  resided  in  another  state  out  of 
the  jurisdiction  of  the  court,  and  more  than 
200  miles  by  wagon  road  from  the  place  of 
trial.  Defendant,  In  his  affidavit  filed  In 
support  of  bis  motion  for  a  new  trial,  recites 
that,  immediately  after  he  was  released  from 
Jail  on  November  10,  1915,  he  went  to  White 
Pine  county,  Nev.,  and  met  and  conversed 
with  each  of  the  parties  who  subscribed  to 
the  affidavits  mentioned,  and  that  they,  and 
each  of  them,  expressed  a  willingness  to '  ei- 
ther permit  their  depositions  to  be  taken  or 
come  to  this  state  In  response  to  a-  subpoena 
and  testify  for  and  on  behalf  of  defendant 
with  reference  to  their  knowledge  of  the  ex- 
istence of  Bldwell  and  as  to  when  and  where 
they  last  saw  him,  and  the  business  he  wai 
engaged  in,  and  that  they  can  and  will  fully 
describe  him. 

Counsel  who  r^resented  defendant  in  the 
trial  court  made  and  subscribed  to  an  affida- 
vit, wherein  he  says  that  prior  to  the  time 
of  the  trial  he  talked  with  defendant  and  de- 
fendant's wife  about  the  witnesses  necessary 
for  defendant's  defense  as  far  as  they  knew, 
and  that  he  had  subpoenas  Issued  for  five 
witnesses,  naming  them.  Two  of  these  wit- 
nesses were  James  Campbell  and  James 
Carter,  presumably  the  two  men  with  whom 
defendant  stayed  over  night  and  one  day  at 
the  Terry  ranch  while  on  his  return  trip  to 
Nevada  with  the  James  horses;  that  said 
subpoenas  were  placed  in  the  hands  of  D.  S. 
Dorrity,  sheriff  of  Millard  county,  for  serv- 
ice; that  he  does  not  know  whether  said  wit- 
nesses were  served  or  not;  that  none  of  the 
witnesses  appeared  at  the  trial,  and  defend- 
ant was  compelled  to  -go  to  trial  without 
them. 

While  it  is  true  that  neither  the  affidavit 
of  the  defendant  nor  that  made  by  his  coun- 
sel recites  the  facts  which  defendant  expects 
to  establish  wUh  the  evidence  of  Campbell 
and  Carter,  we  think  the  only  Inference  de- 
duclble  from  the  record  is  that  those  parties 
are  Important  witnesses.  The  evidence 
shows  that  at  the  time  the  larceny  was  com- 
mitted those  men  were  staying  at  the  Terry 
ranch,  the  place  where  It  is  conceded  the 
crime  was  committed.  The  d^endant  testi- 
fied that  when  he  was  on  his  way  to  Fill- 
more to  get  the  James  horses  he  stopped  with 
those  men  two  days  at  the  ranch,  and  he  re- 
cites in  his  affidavit  that  Campbell  accom- 
'  panled  him  to  FUlmore  on  that  occasion  and 
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retiimed  with  blm  to  the  ranch.  The  evi- 
dence Is  also  undisputed  that  Campbell  and 
Carter  were  at  the  ranch  when  he  left  there 
for  Ely,  and  that  they  furnished  him  witb 
provisions  and  bedding  with  which  to  make 
the  journey.  It  also  dearly  appears  from 
the  affidavits  of  defendant  and  his  wife,  and 
the  testimony  given  by  than  at  the  trial, 
that  neither  of  them  bad  any  information 
whatever  before  the  trial  that  the  parties 
making  the  affidavits,  except  three  of  the  five 
persons  for  whom  subpoenas  were  issued,  and 
who  did  not  appear  at  the  trial,  knew  or 
claimed  ,to  know  of  a  man  by  the  name  of 
Bldwell  in  White  Pine  county,  Nev.,  or  else- 
where. No  atten^)t  was  made  by  the  state 
to  ieay  or  refute  the  jcontents  of  the  afllda- 
vlts  of  the  defendant  and  his  vrife  respecting 
the  diligence  used  by  defendant  in  procuring 
the  attendance  of  his  witnesses  and  in  pre- 
paring for  trial. 

We  are  of  the  opinion  that  defendant,  un- 
der the  drcnmstanoes,  exercised  all  the  .dili- 
gence to  procure  the  attendance  of  his  wit- 
nesses and  to  pr^are  for  trial  that  the  law 
exacts. 

The  matters  set  forth  In  the  numerous  af- 
fidavits are  mainly  cumulative,  and  tend  to 
show  that  there  was  nothing  clandestine  In 
the  way  defendant  traveled  with  the  stolen 
horses  from  the  Terry  ranch  to  Water  Can- 
yon; that  he,  on  several  occasions,  stated 
that  the  horses  belonged  to  a  man  by  the 
name  of  Bldwell;  that  several  of  the  par- 
ties making  the  affldavlta  claimed  to  be  ac- 
quainted with  Bldwell;  that  Bldwell,  from 
the  Call  of  1906  to  and  Including  April,  1915. 
had,  on  numerous  occasions,  been  in  White 
Pine  county,  Nev.  The  description  given  of 
Bidwell  in  the  affidavits  corresponds  sub- 
stantially with  the  description  given  of  blm 
by  defendant  at  the  triaL 

C.  S.  Crain,  sheriff  of  White  Pine  county, 
Nev.,  subscribed  to  an  affidavit  in  whidi  be 
says  that  the  deputy  sheriff  arrested  defend- 
ant and  took  him  to  say  on  a  telegram  re- 
ceived at  his  office  from  Sheriff  Dorrity  of 
Millard  county,  Utah;  that  the  telegram  did 
not  mention  Uie  crime  for  which  the  defend- 
ant was  wanted  by  Millard  county  officers, 
and  that  neither  be  nor  the  deputy  sheriff 
who  arrested  defendant  was  advised  of  the 
nature  of  the  charge  until  after  the  defend- 
ant was  taken  to  Ely ;  that  after  the  defend- 
ant arrived  at  the  sheriff's  ofllce  he  inquired 
of  the  sheriff  the  nature  of  the  charge 
against  him,  and  the  sheriff  answered  that 
he  did  not  know.  On  first  impression  It 
would  seem  that  the  affidavit  of  the  sheriff 
on  this  point  is  wholly  irrelevant,  but  in 
view  that  the  deputy  sheriff  testified  at  tlie 
trial  that  he  Informed  the  defendant  In  the 
presence  of  his  Wife  at  the  time  he  arrested 
him  of  the  nature  of  the  charge  against  him, 
thereby  flatly  contradicting  the  testimony  of 
the  defendant  and  his  wife  on  that  point,  the 
sherifTs  affidavit  is  significant.  At  the  trial 
the  testimony  of  the  existence  of  Bldw«U 
was  given  only  by  the  defendant,  his  wife 
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and  the  def»idant's  father-in-law,  and  the 
Jury  may  hare  giyen,  and  probably  did  give, 
considerable  weight  to  the  fact  that  the  de- 
fendant was  impeached  by  the  depnty  sher- 
Itr  on  what  It,  the  Jury,  may  hare  considered 
an  important  point  in  the  case;  and  may 
have  viewed  with  snsplcion  tbe  «^Lrcnmstanoe 
of  tbe  defendant  pointing  out  wbat  appear- 
ed to  be  the  stolen  horses  grazing  on  the  pub- 
lic domain,  as  he  and  the  sheriff  passed  Wa- 
ter Canyon,  as  a  self-serving  declaration  <m 
the  part  of  the  defendant 

One  counter  affidavit  only  was  produced  by 
the  state,  and  it  was  filed  for  tbe  purpose  of 
impeachment.  It  affected  only  the  weight 
.  of  an  affidavit  made  by  a  Mr.  Young  who 
claimed  to  have  known  a  man  in  White  Pine 
county,  Nev.,  by  the  name  of  Bidwell.  The 
Attorney  General,  in  his  printed  brief,  says: 
"The  record  does  not  present  as  strong  a  case 
as  could  be  desired  where  a  person  Is  con- 
demned to  Imprisonment''  Where,  as  here, 
the  record  made  in  the  trial  court  presents  a 
case  where  In  the  evidence  of  guilt  is  ad- 
mittedly weak  and  barely  sufficient  to  sup- 
port the  verdict  the  fact  that  the  newly  dis- 
covered evidence  is  largely  cumulative  ought 
not  to  oontrol  the  discretion  of  the  trial  court 
In  passing  on  a  motion  for  a  new  trial,  es- 
pecially' where,  as  in  the  case  at  bar,  the 
newly  discovered  evidence,  because  <^  ob- 
stacles ovtx  which  the  defendant  had  no 
control,  was  not  obtainable  at  the  time  of 
trial  and  mncdi  of  which  was  then  unknown 
to  defendant  and  bis  counsel  and  which,  if 
produced,  might,  and  probably  would,  change 
the  result  it  a  new  trial  were  had. 

The  facts  of  this  case  are,  in  some  re- 
spects, somewhat  similar  to  the  facts  of 
State  V.  Potello,  40  Dtah,  66,  119  Pac.  1023, 
to  which  case  we  Invite  attention.  We  are 
of  the  opinion  that  the  trial  court  in  view  of 
the  peculiar  facts  and  circumstances  o.f  this 
case,  abused  Its  discretion  In  overruling  de- 
fendant's motion  for  a  new  trial. 

The  case  is  therefore  reversed,  and  the 
cause  is  remanded  to  the  district  court  of 
Millard  county,  with  directions  to  that  court 
to  set  aside  the  Judgment  of  conviction,  and 
to  grant  a  new  trial 

PRICK,  O.  J.,  and  CX)RFMAN,  J,,  concur. 


OKLAHOMA  STATB  BANK  v.  HICKLIN, 

Marshal.    (No.  20768.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Byllahut  hy  the  Court.) 
I  Replevin  «=>8(5) — Rioht  to  Possession— 

HOLDBB    OF    DBAFT    WITH    BrLI.    OF    LADINO 

Attacheo. 
The  plaintiff  acquired  tbe  title  to  a  car  of 
wheat  by  the  parment  of  a  draft  with  the  bill 
of  lading  attached,  and  shortly  afterwards 
transferrM  tbe  same  to  another  bank.  Payment 
of  the  draft  being  refused  by  tbe  purchaser  of 
the  grain  the  draft  and  bill  of  lading  were  re- 


assigned to  the  plaintiff.  Before- that  time  tbe 
wheat  bad  been  attached  by  a  third  party. 
Upon  the  retransfer  of  the  bill  of  lading  to  tbe 
plainUff,  which  in  the  meantime  had  gained  pos- 
session of  the  wheat,  plaintiff  sold  and  trans- 
ferred it  to  another  party,  and  under  that  trans- 
fer the  wheat  was  delivered.  After  the  latter 
transfer  the  plaintiff  brought  an  action  of  re- 
plevin again  the  officer  who  had  levied  tbe  at- 
tachment upon  tbe  wheat.  Beld  that  the  plain- 
tiff having  transferred  its  interest  in  the  wheat 
before  its  action  was  commenced,  it  was  not  en- 
titled to  recover  possession  of  it 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  M  B8-68.] 

2.  Cabbiebs  ®=>58— Holsxb  of  Bill  of  Laj}- 
iNQ— Transfeb  of  Intkbest. 

The  fact  that  an  attachment  bad  been 
levied  on  the  wheat  did  not  prevent  an  effectual 
transfer  of  whatever  interest  the  plaintiff  had 
in  the  grain  by  the  transfer  of  tbe  bill  of  lading. 
[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {$  179-190.] 

3.  Judgment  «=>313— Replevin  <8=>103(4)— 
Altebnativk  Judgment— Correction — 
Tebm. 

When  the  plaintiff  which  bad  obtained  pos- 
session of  tbe  property  replevied  fails  to  show 
a  right  to  its  possession,  the  defendant  is  enti- 
tled to  judgment  in  the  alternative  for  the  re- 
turn of  the  property,  or  the  value  thereof  if  a 
return  cannot  be  bad ;  and  where  through  in- 
advertence a  general  judgment  in  favor  of  the 
defendant  is  rendered  at  the  end  of  the  tridl  in* 
stead  of  in  tbe  alternative,  it  may  be  corrected, 
and  proper  judgment  entered  oa  the  motion  of 
the  defendant  after  the  term  at  which  it  was 
first  rendered. 

[E!d.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  607-609,  627;  Replevin,  Cent 
Dig.  11  410.  411.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Replevin  by  the  Oklahoma  State  Bank 
against  O.  P.  Hicklin,  Marshal  of  the  Wichi- 
ta City  Court.  Judgment  for  defendant  on 
sustaining  a  demurrer  to  plaintiff's  evidence, 
corrected  by  a  nunc  pro  tunc  Judgment,  and 
plaintiff  apjpeals.    Affirmed. 

T..  A.  Nottzger,  George  Gardner,  and  G. 
W.  Gox,  aU  of  Wichita,  for  appellant 
Campbell  &  Campbell,  of  Wlddta,  for  appel- 
lee. 

JOHNSTON,  C.  J.  The  Oklahoma  State 
Bank  of  Sentinel,  Okl.,  brought  a  replevin 
action  in  the  district  court  against  O.  P. 
Hicklin,  marshal  of  the  Wichita  dty  court 
to  recover  possession  of  a  car  of  wheat  beld 
by  the  marshal  under  a  writ  of  attachment 
In  another  action.  No  redelivery  bond  was 
given  by  defendant  Tbe  trial  court  sustain- 
ed a  'demurrer  to  tbe  plaintiff's  evidence,  and 
rendered  Judgment  in  defendant's  favor  on 
December  21,  1915,  for  costs.  Upon  motion 
of  defendant  filed  March  7th,  a  nunc  pro  tunc 
Judgment  was  entered  on  April  8th,  correct- 
ing the  former  judgment  so  as  to  decree  a  re- 
turn of  the  property  to  the  defendant,  or  its 
value.    Plaintiff  appeals. 

Plaintiff  alleged  that  It  was  the  absolute 
owner  of  the  property,  but  the  following 
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facts  were  disclosed  by  Its  evld^ce.  W.  H. 
Titus,  of  Sentinel,  who  did  business  as  the 
Orient  Coal  &  Grain  Company,  shipped  the 
car  of  whe&t  from  Sentinel  to  the  Hacker 
Grain  Company  of  Wichita.  A  draft  on  the 
grain  company  for  the  value  of  the  wheat, 
about  11,500,  with  the  bill  of  lading  attached 
was  turned  over  to  the  plaintiff  bank  which 
credited  Titus'  account  with  the  amount 
Plaintiff  forwarded  the  draft  and  bill  of  lad- 
ing to  a  bank  In  Kansas  City,  and  on  Septem- 
ber 2,  1915,  that  bank  credited  the  plaintiff's 
account  there  with  the  amount  of  the  draft. 
The  Kansas  <3ty  bank  then  sent  the  draft  to 
a  Wichita  bank,  where  it  was  presented  to 
the  Hacker  Grain  Company  which  refused 
payment.  The  draft  was  returned  to  the 
Kansas  City  bank  which,  upon  Instructions 
from  the  plaintiff,  returned  it  to  Wichita, 
with  instructions  to  reduce  it  to  the  extent  of 
$75.  Payment  being  again  refused,  the  draft 
was  returned  to  the  Kansas  City  bank  on 
September  8tb,  and  it  was  returned  to  the 
plaintiff  bank  about  September  lOtb,  and  Its 
account  was  debited  with  the  amount  of  the 
draft  On  September  lOtb  the  plaintiff  sold 
the  car  of  wheat  to  the  Higglns  Grain  Com- 
pany at  Lone  Wolf,  Okl.,  where  the  bill  of 
lading,  with  a  new  draft  attached  was  sent 
and  plaintiff  received  credit  therefor.  The 
date  of  the  attachment  by  the  marshal  was 
September  7th.  This  action  was  commenced 
Septeipber  13tb ;  and  It  appears  tbat  the  only 
demand  made  prior  to  the  commencement  of 
the  action  was  made  by  the  bank's  attorney 
In  the  name  of  the  First  National  Bank  of 
Clinton,  Okl. 

[1,  2]  The  marshal  who  took  possession  of 
the  wheat  under  the  order  of  attachment  was 
entitled  to  recovery  in  the  action  unless  the 
ownership  and  right  of  possession  was  in  the 
plaintiff  when  its  action  was  begun.  The 
only  demand  upon  the  marshal  for  the  posses- 
sion of  the  wheat  was  made  in  behalf  of  the 
First  National  Bank  of  Clinton,  Okl.,  and 
that  bank  is  making  no  claim  to  the  posses- 
sion of  the  wheat  The  ownership  of  the 
wheat  was  transferred  in  each  instance  by 
the  transfer  of  the  bill  of  lading.  Plaintiff 
acquired  the  wheat  in  the  first  instance  by 
such  a  transfer,  and  when  the  bill  of  lading 
was  reassigned  and  returned  to  plaintiff  it 
transferred  tbat  bill  of  lading  and  all  the  in- 
terest that  it  had  la  the  wheat  to  the  Hig- 
glns Grain  Company,  who  in  turn  sold  It  to 
the  Kemper  Grain  Company,  and  the  wheat 
was  actually  delivered  to  that  company  on 
September  18th.  It  is  conceded  tbat  ordi- 
narily the  transfer  of  a  bill  of  lading  oper- 
ates as  a  transfer  of  the  property  mentioned 
in  it,  but  it  is  claimed  that,  the  transfer  hav- 
ing been  made  without  knowledge  of  the  sei- 
zure of  the  wheat,  the  ownership  did  not 
pass.  The  transfers  were  made  in  the  custo- 
mary way,  and  physical  control  of  thie  wheat 


WHS  not  necessary  to  a  valid  transfer  of  it 
The  interruption  of  the  shipment  or  the  ael- 
zure  of  the  wheat  by  a  third  party  did  not 
prevent  the  transfer  of  whatever  interest  the 
plaintiff  bad  by  the  transfer  of  the  bill  of 
lading.  It  acquired  the  ownership  of  the 
wheat  by  the  transfer  of  the  bill  of  lading, 
and  It  parted  with  It  by  the  same  process. 
In  this  action  the  question  was  whether  the 
plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  wheat  when  the  action  was 
begun.  It  had  no  right  to  the  possession  of 
the  wheat  on  September  7th,  when  It  was  at- 
tached by  the  defendant,  because  the  bill  of 
lading  had  not  then  been  transferred  back  to 
it,  and  when  the  replevin  action  was  brought 
on  September  13th  it  had  already  sold  its  in- 
terest in  the  wheat  and  had  no  right  to  its 
possession.  That  sale  was  sufficient  to  ef- 
fectually pass  its  interest  to  the  transferees, 
and  no  claim  is  made  by  them  that  the  trans- 
fer is  Invalid,  and  the  plaintiff  is  in  no  posi- 
tion to  contest  the  validity  of  the  sale  it 
made.  It  is  not  Important  to  inquire  as  to 
the  rights  acquired  by  the  defendant  under 
the  attachment  It  is  enough  if  It  appears 
from  the  evidence  that  the  plaintiff  was  not 
entitled  to  the  possession  of  the  property 
when  its  action  was  begun.  Kennett  v.  Fick- 
el,  41  Kan.  211,  21  Pac.  93;  lianofiBcturlng 
Co.  V.  Godding,  89  Kan.  396,-  131  Pac.  572. 

[3]  The  judgment,  which  It  appears  was 
first  rendered  for  costs  oolyi,  was  modified 
so  as  to  require  the  return  of  the  wheat  or 
its  value,  and  of  this  complaint  is  made.  The 
correction  was  made  after  the  term  at  which 
the  Judgment  was  rendered.  TIds  Is  permis- 
sible under  the  third  subdivision  of  section 
596  of  the  Civil  Code  of  Procedure  (Geo.  St. 
1915,  I  7600).  Martin  v.  Miller,  97  Kan.  723. 
156.  Pac.  709;  Stone  v.  Pugh,  99  Kan.  38,  160 
Pac.  088.  As  no  redelivery  bond  has  been 
given  and  the  plaintiff  had  failed  to  show  a 
right  to  the  possession  of  the  wheat  obtained 
under  the  writ  of  replevin,  the  defendant 
was  entitled  under  the  statute  to  a  Judgment 
in  the  alternative  for  a  return  of  the  wheat 
or  the  value  thereof  in  case  a  return  of  tlie 
property  could  not  be  had.  Gen.  Stat  1915, 
n  7077,  7080  (Code  Civ.  Proc.  ii  185,  188); 
National  Bank  v.  Thompson,  54  Kan.  307,  38 
Pac.  274.  There  is  a  contention  that  the 
Judgment  could  not  be  modified  after  the 
term  of  court  at  which-  it  was  rendered,  but 
it  has  been  held  that  if  the  Judgment  in 
replevin  is  not  rendered  in  the  alternative  as 
the  statute  requires,  the  court  may  modify 
and  correct  it  after  the  term  at  which  it  was 
rendered.  Bank  v.  Stevenson,  66  Kan.  816, 
70  Pac.  875. 

There  are  other  criticisms  of  the  rulings 
Of  the  court,  but  we  find  nothing  substantial 
in  them.  The  Judgment  la  affirmed.  All  tb< 
justicea  concurring. 
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BBNNBdT    ▼.    ST.    MARTS    GKAIN    CO. 
(No.  20757.)  • 

(Suprone  Court  of  Kansas.    April  7, 1917.) 

(SflM>ut  by  i&«  Court.) 

1.  Sau»     «s>404— Remsdiks     or     Bctes— 

SaOBIASE. 

The  provisions  o{  section  8510  of  the  Gen- 
eral Statutes  of  1915  relating  to  bills  of  lading 
and  the  liability  thereunder  of  railway  com- 
XMUiies  do  not  preclude  the  buyer  of  grain  from 
recovering  against  the  seller  for  a  shortage  in 
the  amount  paid  for.' 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1146.] 

2.  Gabnishhent  «=»88—Ahtidavix— Waiver 
OF  Defect. 

An  affidavit  for  garnishment  instead  of  stat- 
ing that  the  defendant  had  no  property  liable  to 
ezecnticm  sufficient  to  satisfy  the  plaintifTs  de- 
mand, as  re<]ulred  by  section  7121  of  the  Gen- 
eral Statutes  of  1915  (Code  Civ.  Proc.  g  229), 
stated  that  it  bad  "no  property  liaible  to  ex- 
ecution sufficient  to  satisfy  the  plaintjCTs  de- 
mand in  this  [iShawnee]  county."  Ueld  that, 
as  the  defendant  voluntarily  appeared  and  with- 
out objection  gave  bond  releasing  the  property 
attached,  it  cannot  now  be  heard  to  question 
the  validity  of  the  garnishment  affidavit 

[E3d.  Note.— For  other  cases,  see  Garnishmoit, 
Cent.  Dig.  H  160-166.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  A.  S.  Bennett,  doing  business  as 
the  Bennett  Ck>mqiis8lon  Company,  against 
the  St  Marys  Grain  Company,  with  cro^ 
petition  by  defendant  Judgment  for  plaintiff 
and  for  defendant  on  its  cross-petition,  and 
plaintiff  appeals.  Remanded,  with  direc- 
tions to  modify  the  Judgment 

Ehigene  S.  Qnlnton,  of  Top^a,  for  appel- 
lant Manrice  Murphy,  of  St.  Marys,  for  ap- 
pellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
on  a  written  contract  by  the  terms  of  which 
the  defendant  wag  to  furnish  five  cars  of 
wbeat  to  be  delivered  and  weighed  at  Kansas 
City.  It  was  alleged  that  the  defendant  drew 
a  draft  on  the  plaintiff  for  $60.90  more  than 
the  wheat  came  to,  which  plaintiff  paid  be- 
lieving that  the  draft  represented  the  actual 
amount  of  wheat  so  delivered  and  weighed. 
The  Jury  found  In  accordance  with  these  al- 
legations and  awarded  160.90  on  account 
thereof,  which  the  .  court  subtracted  from 
the  amount  of  the  verdict,  from  which  order 
of  subtraction  the  plaintiff  appeals. 

The  defendant  by  way  of  cross-petition 
claimed  damages  for  garnishing  the  railway 
company  and  stopping  two  cars  of  wheat, 
which  the  defendant  gave  bond  to  release. 
The  Jury  found  In  favor  of  the  defendant  on 
this  matter  and  allowed  $59  therefor.  This 
was  approved  by  the  trial  court  and  is  as- 
signed as  error  by  the  plaintiff. 

[1]  The  disallowance  of  the  first  item  Is 
sought'  to  be  Justified  under  section  8610  of 


the  General  Statutes  of  1915,-  piovldihg  tliat 
each  railway  company  shall  be  required  to 
give  to  any  one  delivering  grain  for  transpor- 
tation a  bin  of  lading  in  duplicate,  stating 
the  exact  number  of  bushels  or  pounds  of 
grain  by  whom  delivered'  and  to  wh(Hn  con- 
signed, that  thereafter  the  railway  company 
shall  be  responsible  to  the  consignee  named  in 
the  bill  of  lading  for  the  full  amount  of 
such  grain-  until  It  shall  show  that  it  has 
delivered  the  whole  aipount  thereof,  and  that: 
"In  any  action  hereafter  brought  against  any 
railway  company  for  or  on  account  of  any  fail- 
ure or  neglect  to  deliver  any  such  grain  *  *  • 
to  the  consignee,  or  his  heirs  or  assigns,  either 
duplicate  of  such  bill  of  lading  shall  be  conclu- 
sive proof  of  the  amount  of  such  grain  •  •  • 
so  received  by  such  railway  company." 

Weber  v.  Railway  Co.,  60  Kan.  611,  77 
Pac.  533,  holding  that  the  right  to  recover 
from  a  railway  company  for  loss  of  grain 
delivered  to  it  for  transportation  is  expressly 
restricted  to  the  consignee,  his  heirs  or  as- 
signs, is  dted.  The  expression  In  the  opinion 
that  the  only  i>ersons  authorized  to  maintain 
the  action  were  the  consignees  is  called  to 
our  attention,  but  both  the  d^lslon  and  the 
expression  had  reference  to  an  action  brought 
against  the  railway  company,  and  not  against 
the  consignor.  Harold  v.  Railway  Co.,  93 
Kan.  456,  144  Pac.  823,  reUed  on  as  final  and 
plenary  authority,  was  also  a  case  brought 
against  the  carrier  and  not  against  the 
shipper. 

Doubtless  the  boyer  could  have  sued  the 
railway  company  In  this  case,  but  no  reason 
Is  apparent  why  he  might  not  with  equal 
propriety  sue  the  seller  as  be  did.  The  stat- 
ute In  question  adds  to,  but  does  not  detract 
from,  the  rights  of  the  buyer  in  respect  to 
an  action  for  shortage. 

[2]  The  alleged  wrongfulness  of  the  gar- 
nishment Is  founded  on  the  fact  that  in  the 
affidavit  It  was  stated  not  as  the  statute 
provides,  that  the  defendant  had  no  property 
liable  to  execution  sufllcient  to  satisfy  the 
plalntlu's  demand,  while  It  had  sufficient 
property  In  Shawnee  county.  It  is  plausibly 
and  forcibly  argued  that.  If  the  defendant 
had  suiddent  property  in  an  adjoining  coun- 
ty subject  to  execution,  it  should  not  be  sub- 
ject to  garnishment  In  this  county. 

This  interesting  point  need  not  be  passed 
upon  for  the  reason  that  Instead  of  making 
this  contention  at  the  right  time  and  in  the 
right  court,  the  defendant  appeared  volun- 
tarily and  gave  bond  which  released  the 
wheat  Having  therefore  treated  the  affida- 
vit as  sufficient  instead  of  assailing  it  for  non- 
compliance with  the  statute,  it  is  too  late  for 
the  defendant  to  attaclc  it  now.    6  C.  J.  338. 

The  plaintiff  was  entitled  to  his  $60.00. 
The  d^endant'  is  not  entitled  to  the  $59. 

There  were  other  items  involved  In  the  case 
of  which  no  complaint  is  made. 

The  cause  Is  remanded,  with  directions  to 
modify  the  Judgment  allowing  the  plaintiff's 
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tialm  for  |60.90  and  disallowing  the  defend- 
ant's claim  for  |59.  All  the  Justices  con- 
curring. « 

WILUAMS  V.  ATCHISON,  T.  &  S.  P.  KT. 
CO.    (No.  20786.)* 

(Supreme  Court  of   Kansas.     April  7,  1917.) 

(Syllabui  fiy  tht  Court.) 

1.  Neouoknce  9=s142  —  Yxbdiot  —  Spbciai. 
Findings— Effect. 

"Where  a  recovery  is  sought  by  reason  of 
several  Degligent  acts  of  the  defendant,  and  the 
jury  in  answer  to  a  special  question  finds  that 
the  negligence  upon-  which  they  base  their 
verdict  is  a  certain  single  act  of  the  defendanL 
the  finding  in  effect  acquits  the  defendant  of 
every  charge  of  negligence  alleged  in  the  peti- 
tion or  mentioned  in  the  evidence  except  the 
one  specifically  designated  in  the  finding," 
Roberts  v.  Railway  Co.,  08  Kan.  706,  161  Pac. 
690,  Syl. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §i  40O-403.] 

2.  Railroads  <S=3337(5)— Cbosbino  Aooident 
— Neglioencb— Pboximate  Cause. 

In  an  action  to  recover  for  the  death  of  a 
person  killed  at  a  railway  crossing  where  the 
negligence  relieji  upon  is  the  failure  of  the  de- 
fendant to  sound  the  whistle  80  rods  from  the 
crossing,  the  rule  is  applied  as  in  A.,  T.  &  S. 
F.  R.  C6.  V.  Wall,  40  Kan.  43,%  19  Pac.  787. 
and  in  Railway  Co.  v.  Judnh,  (SB  Kan.  474,  70 
Pac.  346,  that,  as  deceased  knew  the  train  was 
approaching,  she  needed  no  notice  of  the  fact, 
and  the  omission  to  sound  the  whistle  will  not 
create  a  liability  against  the  railway  company 
when  such  omission  or  neglect  of  duty  was  not 
the  proximate  cause  of  the  injury. 

[lOd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  t  1094.] 

Appeal  from  District  Court,  Gray  County. 

Action  by  Maud  Williams  against  the 
Atchison,  X<n>eka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  cause  remanded,  with 
directions  to  enter  Judgment  on  the  special 
findings  in  defendant's  favor. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  and  William 
Osmond,  of  Great  Bend,  for  appellant.  Rell- 
han  &  Rellhan,  of  Smith  Center,  for  appellee. 

PORTER,  J.  On  December  22,  1914,  Jew- 
ell Nelson,  a  girl  of  17,  while  driving  to 
school  was  killed  at  a  grade  crossing  by  a 
passenger  train  of  the  defendant.  Her  moth- 
er brought  this  action  to  recover  damages  for 
the  loss  of  her  daughter's  services.  There 
was  a  general  verdict  In  plaintiff's  favor  for 
$2,500  damages.  The  court  overruled  defend- 
ant's motion  for  judgment  on  the  special 
findings,  and  gave  judgment  on  the  verdict 
The  defendant  appeals. 

The  deceased  lived  with  her  mother  and 
stepfather,  Hugh  Williams,  on  a  farm  in 
Gray  county.  She  attended  school  »t  Ingalls, 
three  miles  distant,  driving  each  morning  In 
a  one-horse  buggy.  The  petition  alleged  that 
the  horse  was  "a  gentle  family  horse"  not 
afraid  of  trains.    About  7:46  a.  m.,  deceased 


started  for  school.  The  morning  was  cold 
and  cloudy,  and  a  heavy,  low  fog  hung  over 
the  ground  which  was  covered  with  snow. 
Defendant's  track  la  soutb  of  the  b^uae,  and 
to  reach  the  crossing  deceased  had  to  travel 
150  feet  west,  then  60  feet  sooth  to  the  pub- 
lie  road,  then  southeast  125  feet  After  leav- 
ing the  house,  her  view  of  the  tradi-  until  she 
arrived  at  the  public  road  was  more  or  less 
obscured  by  a  number  of  Cottonwood  trees. 
The  petition  alleged  that  after  deceased  had 
reached  the  public  road,  and  when  alwat  25 
feet  from  the  crossing,  she  stopped  her  horse 
and  observed  the  approach  of  the  train  from 
the  west ;  that,  after  her  horse  had  stopped, 
the  engineer,  without  any  necessity  therefor, 
willfully,  wantonly,  and  negligently  blew  the 
whistle  in  short  sharp  blasts  in  an  unusual 
manner,  at  a  point  about  150  feet  west  of  the 
crossing,  negligently  frightening  the  borse 
and  causing  It  to  leap  forward  upon  the 
track  In  front  of  the  train;  and  that,  before 
she  could  urge  the  horse  over  the  track,  the 
train  running  at  a  high  and  reckless  speed 
struck  and  killed  her.  It  alleged  that  the 
engineer  failed  to  blow  the  whistle  or 
sound  any  signal  at  the  whistling  post  SO 
rods  west  of  the  crossing  as  required  by  law, 
and  that  by  reason  thereof  deceased  was  un- 
able to  hear  the  train  until  it  was  almost 
upon  her.  There  was  a  further  charge  of 
negligence  in  having  the  engine  in  bad  re- 
pair so  that  leaking  steam  escaped  In  large 
quantities,  olwcuring  the  engineer's  view  of 
the  deceased  while  she  was  approaching  the 
track.  In  addition  to  the  actual  damages 
sustained  punitive  damages  were  asked  on 
account  of  the  willful  and  wanton  acts  of 
the.  defendant 

The  opening  statement  of  the  [dalntlff  fol- 
lowed the  allegations  of  the  petition.  The 
stepfather  of  JeweU  Nelson  testified:  That 
he  was  looking  from  the  house  just  before 
she  was  struck;  he  saw  the  train  when  It 
was  about  80  rods  west  of  the  crossing;  he 
knew  it  was  the  train,  although  it  was  en- 
veloped in  steam;  it  was  moving  fast;  he 
looked  and  saw  the  girl  stop  near  the  track. 
Mrs.  Abbott,  a  sister  of  deceased,  testified 
that,  after  Jewell  left  the  house,  the  step- 
father said  the  train  was  coming  and  had 
not  whistled,  and  he  rushed  out  of  the  house. 
The  witness  was  near  a  window,  and  looking 
out  saw  JeweU. 

"She  was  driving  on  a  walk;  she  looked  at 
the  train,  and  then  she  stopped;  Ae  brought 
the  horse  to  a  complete  stop,  and  it  was  stand- 
ing there.  They  didn't  whistle  at  the  whistling 
post,  but  after  they  were  about  200  or  230  feet 
from  the  crossing  they  began  whistling  sharp 
blasts,  and  this  frightened  the  horse,  and  he 
lunged  forward.  I  saw  it  jump.  He  started 
right  south  on  tlie  road  and  ran  rixht  on  the 
track.  At  the  time  they  started  blowing  the 
whistle  she  was  standing  still,  the  horse's  head 
was  probably  20  or  25  feet  from  the  crosMBg." 

On  cross-examination  this  witness  testified 
as  follows: 
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"After  ri>«  stopped,  the  horse  went  about  20 
or  25  feet,  and  it  juBt  ffot  across  the  track. 
At  first,  Jewell  seemed  to  kind  ot  ^ull  back,  and 
then  she  began  just  kind  of  whipping  the  horse. 
The  horse  was  on  the  jomp,  going  jnst  as  tight 
as  it  could,  and  she  was  whipping  it  to  make  it 
go  a  little  faster.  *  •  •  Tlie  horse  jumiied  at 
the  first  blast  of  the  whistle.  •  •  *  I  should 
judge  the  engine  was  250  feet  away  wlieo  it 
first  blew  the  wiiistle." 

These  witnesses  bad  test!  fled  before  the 
coroner's  jury  and  had  made  statements  to 
a  claim  adjuster  of  the  defendant  shortly  aft- 
er the  accident,  and  the  defense  offered  in 
evidence  the  testimony  taken  at-  the  Inquest 
and  testimony  of  the  company's  claim  adjust- 
er as  to  statements  made  to  him  by  the  step- 
father, for  the  purpose  of  contradicting  the 
account  of  the  accident  as  given  at  the  trial. 
The  engine  crew  In  charge  of  defendant's 
train  testified  that  the  crossing  whistle  was 
blown  at  the  post  80  rods  west  of  the  cross- 
ing. The  engineer  testified  that  from  his  po- 
sition in  the  cab  he  did  not  see  the  buggy 
until  after  the  accident;  that  there  was 
nothing  to  prevent  a  person  from  seeing  the 
train  on  that  morning  for  a  distance  of  a 
mile  or  more  from  the  crossing;  that  he  gave 
the  warning  signals  when  the  fireman  spoke 
to  him  of  the  danger. 

The  Jury  returned  the  following  special 
findings: 

"(1)  If  you  find  for  the  plaintiff,  then  state 
wherein  die  defendant  was  negligent.  Failed 
to  whistle  at  the  signal  post. 

"(2)  Was  not  the  track  of  the  defendant  for  a 
mile  or  more  west  of  the  crossing  straight  and 
on  ground  nearly  level?     Yes. 

"(3)  Could  not  a  person  as  soon  as  be  en- 
tered upon  the  right  of  way  have  an  unob- 
structed \-icw  of  the  track  for  a  mile  or  more? 
No,  because  of  fog. 

"(4)  How  far  west  could  a  person  located  24 
feet  north  of  the  right  of  way  line,  on  the  higb- 
vay  crossing  the  railroad,  see  the  tracks,  or  a 
train  on  the  same?    Six  hundred  feet. 

"(5)  Did  the  deceased  stop  on  the  road  be- 
fore going  across  the  track?    Yes. 

"(6)  When  and  where  did  the  deceased  first 
l)ecome  aware  of  the  approach  of  the  train? 
Just  before  she  stopped  about  20  or  25  feet 
north  of  the  track. 

"(7)  What,  if  anything,  prevented  her  from 
seeing  the  train,  when  she  was  20  or  more  feet 
north  of  the  right  of  way?  Obstructed  by  tree 
and  also  by  fog. 

"(8)  Did  the  deceased  look  and  listen  for  an 
approaching  train,  as  soon  as  she  reached  a 
position  where  she  might  have  known  of  its  ap- 
proach.    Yes. 

"(9)  What,  if  anything,  prevented  her  from 
doing  so?    Nothing. 

"(10)  Did  the  engineer,  as  soon  as  he  was 
aware  of  the  approach  of  the  deceased,  blow  an 
aUnn  and  apply  the  air  to  bis  train?  He  blew 
the  alarm  and  applied  the  air  as  soon  as  he  be- 
came aware  of  danger. 

"(11)  Did  the  engineer  give  the  crossing  signal 
as  he  passed  the  signal  post?    No." 

[1]  1.  The  Jury  found  that  the  deceased  be- 
came aware  of  the  approach  of  the  train  Just 
hefore  she  stbpped;  that  she  stopped  her 
horse  at  the  distance  of  20  or  28  feet  north 
of  the  cros-slng.  They  found  that  the  defend- 
ant's negligence  was  its  failure  to  blow  the 
whistle  at  the  signal  post  80  rods  west  of  the 
crossing,  and  under  repeated  decisions  of  this 


eonrt  the  spedflc  finding  excludes  all  other 
claims  of  negligence  except  the  failure  to 
sound  the  crossing  whistle.  Baflway  Co.  t. 
Roth,  80  Kan.  7S2,  766,  101  Pac.  8«9;  Tecza 
y.  Suhiberger  &  Sons  Co.,  92  Kan.  97,  98,  140 
Paa  105;  Adams  v.  Railway  Co.,  93  Kan. 
475,  481,  144  Pac.  999;  Land  v.  RaUroad  Co., 
95  Kan.  441,  445,  148  Pac.  612;  Splnden  v. 
Railway  Co.,  96  Kan.  474,  479,  14S  Pac.  747; 
Pullln  V.  Hallway  Co.,  96  Kan.  165,  173,  150 
Pac.  604;  Case  v.  Yoakum,  99  Kan.  253,  256, 
161  Pac.  642. 

The  most  recent  case  directly  in  point  Is 
Roberts  v.  BaUway  Co.,  98  Kan.  706, 161  Paa 
580,  the  syllabus  of  which  reads: 

"Where  a  recovery  is  sought  by  reason  of 
several  negligent  acts  of  the  defendant,  and  the 
jury  in  answer  to  a  special  question  finds  that 
the  negligence  upon  wliicb  they  base  their  ver- 
dict is  a  certain  single  act  of  the  defendant,  the 
finding  in  effect  acquits  the  defendant  of  every 
charge  of  negligence  alleged  in  the  petition  or 
mentioned  in  the  evidence  except  the  one  spe- 
cifically designated  in  the  finding." 

In  Adams  ▼.  Railway  Co.,  93  Kan.  481, 144 
Pac.  1001,  supra,  it  was  said: 

"The  defendant  had  the  right  to  know  from 
the  jury  itself  the  fault  or  faults  attributed  to 
it,  if  it  were  found  to  be  at  fault.  Cole  v.  Rail- 
way Co.,  92  Kan.  132,  135,  139  Pac.  1177,  and 
cases  cited  in  the  opinion." 

To  the  same  effect,  see  Broadhead  v.  Rail- 
way Co.,  97  Kan.  222,  155  Pac.  20. 

[2]  2.  TSie  plaintiff  can  recover,  if  at  all, 
only  on  the  ground  that  defendant  was  n%- 
ligent  in  its  failure  to  sound  the  signal  at 
the  whistling  post  80  rods  west  of  the  cross- 
ing, and  because  that  negligence  could  not, 
under  the  admitted  facts,  have  been  the  prox- 
imate cause  of.  the  injury,  the  defendant  was 
entitled  to  Judgment  on  the  special  findings. 
Inasmuch  as  the  purpose  of  requiring  a  sig- 
nal in  such  cases  Is  to  give  warning  of  the 
approach  of  trains,  It  has  been  held  that, 
when  a  traveler  about  to  cross  a  railroad 
track  knows  a  train  is  approaching  the  cross- 
ing and  is  in  a  place  of  safety,  be  has  all  tjie 
notice  of  that  danger  which  the  required 
signal  by  whistle  or  bell  would  give  him; 
and  that  the  giving  ot  the  warning  signal  is 
as  to  him  unnecessary.  Railway  Co.  v. 
Judah,  65  Kan.  474,  70  Pac.  346,  and  cases 
cited  in  the  (pinion.  See,  also,  A.,  T.  &  S. 
F.  R.  Co.  V.  Walz,  40  Kan.  433,  440,  19  Pac. 
787,  790,  where  It  was  said: 

"Of  course,  if  the  plaintiff  knew  that  the  train 
was  coming,^  he  needed  no  warning  of  that  fact, 
and  the  omission  to  sound  the  whistle  will  not 
create  a  liability  when  such  omission  or  neglect 
of  duty  did  not  in  any  way  contribute  to  the 
injury''— citing  A.,  T.  &  8.  F.  R.  Co.  v.  Morgan, 
31  Kan.  77,  1  Pac.  298. 

We  deem  it  wholly  unnecessary  in  this 
case  to  elaborate  upon  the  doctrine  of  proxi- 
mate cause.  The  finding  is  that  the  deceased 
saw  the  approaching  train  when  she  was  at 
a  safe  dl-stance  from  the  crossing.  She  was 
driving  an  old  and  gentle  horse.  Whether 
because  of  contradictions  between  the  testi- 
mony glv«i  at  the  trial  by  some  of  plaintiff's 
witnesses  and  that  given  at  the  inquest,  or 
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tar  some  other  reason,  the  Jury  appear  to 
have  discredited  the  claim  that  the  deplor- 
able accident  was  caused  by  the  horse  be- 
coming frightened  at  the  signal  given  at  the 
crossing.  They  found  that,  as  soon  as  the 
engineer  -was  aware  of  the  danger,  he  blew 
the  alarm  and  applied  the  air  brakes.  The 
jury  were  nnwllllng  to  find  that  the  engineer 
was  negligent  In  this  respect;  and,  of  course, 
he  was  doing  no  more  than  his  duty  and  a 
regard  for  human  life  required  him  to  do. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  Vith  direc- 
tions to  enter  judgment  on  the  special  find- 
ings in  defendant's  favor.  All  the  Justices 
concurring. 


BLAIR  V.  McQUART  et  al.  (No.  20663.)* 
(Supreme  Court   of   Kansas.     Feb.   10,   1917.) 

(Syllttbua  by  the  Court.) 

1.  Pleading  ©=195— Set-Off. 

PnrsuAnt  to  the  petition  for  a  rehearing  in 
the  above-entitled  cause,  section  3  of  the  sylla- 
bus is  modified  to  read  as  follows: 

"3.  In  an  answer  to  an  action  on  a  promis- 
sory note,  the  defendant  indorsers  pleaded  that 
they  had  furnished  materials  used  in  the  proper- 
ty of  their  codefendant,  who  was  the  maker  of 
the  note;  that  the  plaintiff  holder  of  the  note 
and  the  defendant  maker  thereof  conspired  to 
induce  indorsers  to  forego  their  right  to  a  lien ; 
that  the  plaintiff  and  their  codefendant  repre- 
sented to  the  indorsers  that  the  maker  of  the 
note  was  prosperous  and  financially  responsible, 
and  that  plaintiff  would  give  them  the  cash  for 
the  note  in  lieu  of  their  claim  and  right  to  a 
lien;  that,  relying  thereon,  they  waived  their 
right  to  a  lien  and  indorsed  the  note  to  plaintiff, 
and  he  paid  them  the  cash  therefor;  that  the 
representations  as  to  the  financial  responsibility 
of  the  maker  were  false.  Beld  that,  as  against 
a  demurrer,  the  answer  sufficiently  pleaded  a 
set-off  based  upon  the  alleged  fraud  practiced 
upon  the  indorsers  by  the  plaintiff  holder  and 
defendant  maker  of  the  note,  and  sufficiently 
pleaded  the  consequent  damage  sustained  by  the 
indorsers  by  the  sacrifice  of  their  right  to  a 
Uen." 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  447,  448.] 

(Additional  Syllaiut  by  Editorial  Staff.) 

2.  Justices  of  the  Peace  €=>90— Pi.eadino — 
Verification. 

In  an  action  originating  in  the  court  of  a 
justice  of  the  peace  no  written  pleadings  of 
any  sort  are  necessary. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  306.] 

3.  Appeal  and  Ebrob  <S=3832(4)— Reheabing 
—Verification  of  Answer. 

On  a  petition  for  rehearing  in  the  appellate 
court,  U  is  tou  late  to  first  raise  the  question 
that  defendants'  answer  was  not  verified,  when 
it  was  not  disclosed  by  the  arguments  nor  in 
the  brief  when  the  case  was  presented,  and 
where  the  record  does  not  show  that  it  was 
raised  in  the  justice  or  district  court 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3221.) 

On  rehearing.  Syllabus  3  of  former  opin- 
ion modified,  and  petition  for  rehearing  de- 
nied. 

For  former  opinion,  see  162  Pac.  1173. 


DAWSON,  J.  The  petition  for  a  xetaear- 
ing  has  been  carefully  considered.  Our  view 
as  to  the  merits  of  the  set-off  pleaded  by 
Junkins  &  Son  is  not  shaken  thereby,  and  It 
needs  no  further  discusston. 

[2]  It  is  now  suggested  for  the  first  time 
that  the  answer  of  Junkins  &  Son  was  not 
verified  under  section  110  of  the  Civil  Code 
(Gen.  St  1908,  S  6703).  To  this  there  are  two 
answers,  either  of  which  is  sufficient  The 
action  originated  in  the  court  of  a  josticf 
of  the  peace,  where  no  written  pleadiugB  of 
any  sort  were  necessary.  German  v.  Ritchie. 
9  Kan.  106;  Wagstaff  v.  ChaUiss,  29  Kan. 
505;  Baughman  v.  Hale,  45  Kan.  453,  syl. 
par.  2,  25  Pac.  856;  Coal  C!o.  v.  Brick  Co., 
52  Kan.  747,  35  Pac.  810.  See,  also,  Hart  T. 
Haynes,  96  Kan.  262,  264,  150  Pac.  530. 

[3]  The  other  equally  obvious  answer  to 
this  contention  is  that  It  is  too  late  to  raise 
the  question  for  the  first  time  on  a  petition 
for  a  rehearing  in  the  appellate  court  whea 
it  was  not  disclosed  by  the  argummts  nor 
in  the  brief  when  the  case  was  presented, 
and  whffli  the  record  does  not  show  that  it 
was  raised  in  the  justice  court  or  in  the  dis- 
trict court  If  this  question  had  been  raised 
in  either  of  the  lower  courts,  it  would  have 
been  the  duty  of  the  court,  In  furtherance  of 
justice  (Stanley  v.  Farmers'  Bank,  17  Kan. 
592),  to  permit  the  pleading  to  be  verified 
at  the  time  (Emery  v.  Bennett,  97  Kan.  490, 
492,  155  Pac.  1075). 

[1]  One  criticism  of  our  decision  la  meri- 
torious. Section  3  of  the  syllabus  recites 
the  facts  pleaded  as  if  they  were  the  facts 
proved.  This  section  will  be  modified  -o 
show  that  they  are  only  assumed  to  be  true 
for  the  purpose  of  testing  the  propriety  of 
the  demurrer. 

JOHNSTON,  C.  J.,  and  BDRCH,  MASON, 
PORTER,  WEST,  and  MARSHALL,  JJ., 
concurring. 

DAWSON,  J.  (concnrrlng  specially).  The 
provisions  of  the  Civil  Code  require  that  a 
demurrer  shall  specify  distinctly  the  grounds 
of  objection  to  a  pleading.  It  seems  impos- 
sible for  some  lawyers  and  some  courts  to 
treat  these  provisions  in  good  faith — a  lin- 
gering tendency  of  the  time  when  a  lawsuit 
was  merely  a  game  of  skill  and  gave  little 
concern  to  the  paramount  consideration  of 
administering  justice.  A  blind  objection  to 
a  pleading  that  the  facts  recited  therein  do 
not  constitute  a  cause  of  action  or  defense 
does  not  apprise  the  guileless  and  unskillful 
that  the  only  thing  wrong  with  their  plead- 
ing is  the  want  of  a  verification.  The  de- 
murrer should  specifically  point  out  the  de- 
fect, so  that  It  may  supplied  it  the  defense 
is  bona  fide,  and  so  that  the  case  may  be 
summarily  concluded  if  it  is  not.  The  pen- 
alties for  perjury  will  be  likely  to  restrain 
the  positive  verification  of  a  pleading  which 
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recites  a  mere  tlssae  of  falseboods.  TMs 
was  tbe  purpose  of  the  Revised  Code  (section 
110),  and  it  was  never  designed  as  a  mere 
trap  to  catch  the  unwary. 


MACKIE  et  al.  v.  GRAND  LODGE  A.  O.  U. 

W.  OP  KANSAS.    (No.  20791.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(Syaabut  iy  the  Court.) 

1.  Appeal  and  Error  «=»1056(1)— Habibussb 
Ebbob — Exclusion  of  Evidence. 

Where  a  demurrer  to  evidence  is  sustained, 
error  in  excluding  material  and  competent  evi- 
dence will  compel  a  reversal  of  the  judgment  if 
the  evidence  excluded,  together  with  that  admit- 
ted, is  sufficient  to  make  a  prima  facie  case  as 
against  the  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  4187,  4191,  4207.] 

(Additional  Si/llabut  hy  Editorial  Staff.) 

2.  Death   <S=>2(1) — Unexpulined  Absence- 
Effect. 

Ilie  unexplained  absence  of  an  insured  with- 
out any  showing  that  nothing  had  been  heard 
from  him  since  his  disappearance,  and  without 
any  showing  that  any  effort  had  been  made  to 
ascertain  his  whereabouts  was  not  sufficient  to 
prove  his  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  |{  1,  2.] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  Frank  J.  Mackie  and  others 
against  the  Grand  Lodge  of  Ancient  Order 
of  United  Workmen  of  Kansas.  Judgment 
for  defendant,  and  plalntifTs  appeal.  Revers- 
ed, and  new  trial  ordered. 

Dennis  Madden,  of  Emporia,  for  appellants. 
Edgar  Bennett,  of  Washington,  Kan.,  for  ap- 
pellee. 

MARSHALL,  J.  In  this  case,  the  plain- 
tiffs seek  to  recoveron  a  beneficiary  certificate 
is.sued  by  the  defendant  to  William  Mackie. 
The  petition  alleged  that  William  Mackie 
was  a  member  of  the  defendant  order ;  that 
the  order  had  issued  to  him  a  beneficiary 
certificate  payable  at  his  death  to  the  plain- 
tiffs as  beneficiaries;  that  on  the  23d  day  of 
August,  1904,  WUllam  Mackie  disappeared 
from  his  home  and  family,  and  since  that 
time  has  been  unheard  of,  and  his  where- 
abouts bav^  been  unknown,  although  diligent 
search  and  Inquiry  have  been  made  by  the 
plaintiffs  and  the  defendant;  that  William 
Mackie  died  on  or  about  the  23d  day  of  Au- 
gust, 1911 ;  that  proof  of  his  death  was  made 
to  the  defendant  and  payment  of  the  certifi- 
cate refused ;  that  the  dues  and  assessments 
on  the  certificate  were  paid  by  the  plalntUfs 

to  the day  of ,  1905 ;   that  the 

defendant  then  refused  to  accept  any  further 
payments  from  the  plaintiffs;  and  that  the 
plaintiffs  have  been  ready  and  willing  to  pay 
nil  dues  and  assessments. 

Judgment  was  rendered  In  favor  of  the  de- 
fendants on  a  demurrer  to  the  plaintiffs'  evi- 
dence. From  this  judgment  the  plaintiffs 
Frank  J.  Mackie  and  May  Lewis  appeal.    Tlie 


cause  was  tried  on  October  13,  1913,  before  S. 
S.  Spencer,  Judge  pro  tem.  The  plaintiffs' 
evidence  tended  to  show  the  following  facts : 
That  William  Mackie  was  a  member  of  the 
defendant  organization,  and  that  a  beneficiary 
certificate  had  been  Issued  to  him  payable  to 
the  plaintiffs;  that  William  Mackie  disap- 
peared from  his  home  on  August  23,  1904; 
that  thereafter  the  dues  and  assessments 
were  paid  by  the  plaintiffs  until  July,  1905, 
and  by  the  local  lodge  until  August,  1905; 
that  an  arrangement  was  then  made  with  the 
ofllcers  of  the  local  lodge  by  which  It  would 
pay  the  does  and  assessments  until  some 
time  later;  that  an  assessment  became  due 
on  September  28, 1905,  but  that,  prior  to  that 
time,  and  after  the  arrangement  with  the  of- 
ficers of  the  local  lodge  had  been  had,  the 
grand  master  of  the  defendant  wrote  the  of- 
ficers of  the  local  lodge  telling  them  not  to 
accept  any  more  dues  or  assessments  on  this 
certificate  from  any  one  except  William 
Mackie  or  some  one  authorized  by  talm  to  pay 
them;  and  that,  thereafter,  the  officers  of 
the  local  lodge  refused  to  receive  any  further 
dues  or  assessments,  although  payment  there- 
of was  tendered. 

A  further  trial  of  the  cause  was  then  post- 
poned. It  was  resumed  on  the  2d  day  of  No- 
vember, 1915,  when  the  plaintiffs  requested 
leave  to  file  an  amended  petition.  This  leave 
was  refused  on  the  following  grounds,  as 
stated  by  the  trial  court : 

"The  trial  of  this  cause  began  October  10, 
1913 — two  years  ago.  The  plaintiffs  introduc- 
ed all  their  evidence,  then  asked  the  court  to  ad- 
journ the  hearing  and  give  them  a  little  more 
time  to  bring  in  some  additional  evidence,  which 
request  was  granted.  Nothing  more  has  been 
done  in  the  case  until  leave  to  file  amended 
pleading  was  asked  a  short  time  ago.  This  is 
not  an  application  to  amend  to  conform  to  the 
facts  proven,  but  an  attempt,  after  the  close  of 
plaintiffs'  evidence  on  trial  to  frame  new  issues. 
TTicre  has  been  no  diligence  exercised,  and  no 
showing  of  any  kind  to  excuse  the  laches." 

After  leave  to  file  the  amended  petition  had 
been  refused,  the  plaintiffs  offered  to  intro- 
duce evidence  to  prove  that  William  Mackie 
had  not  been  heard  from  since  his  disappear- 
ance ;  that  his  whereabouts  had  not  been  as- 
certained; that  letters  of  inquiry  had  been 
sent  to  all  his  known  relatives  and  acquaint- 
ances ;  and  that  they  had  answered  that  they 
had  not  beard  of,  and  did  not  know,  hU 
.whereabouts.  The  plaintiffs  also  offered  evi- 
dence to  prove  that : 

"William  Mackie  left  a  note  in  writing  at 
the  time  of  his  departure  on  the  center  table  in 
the  sitting  room  of  his  residence,  directed  to  his 
wife,  on  tne  said  23d  day  of  August,  1904,  stat- 
ing that  it. was  better  for  her  to  be  without  him, 
and  that  by  the  time  she  received  the  note  he 
would  be  where  the  trials  and  sorrows  of  this 
life  would  be  no  more,  and  expressed  the  hope 
that  God  would  forgive  him  for  what  he  had 
done;  to  tell  Mr.  Gibson  to  pay  his  note,  and 
the  note  in  the  Americus  Bank,  and  give  the 
surplus  to  bis  wife,  and  not  to  give  anythini^  to 
his  bad  boy,  as  he  was  the  cause  of  his  bad  hfe ; 
expressing  good-bye  to  his  wife,  with  a  hope 
that  they  would  meet  in  heaven." 
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[1,2]  Offers  of  other  material  and  com- 
petent evidence  were  made,  all  of  which  was 
excluded.  Of  this  complaint  is  made.  The 
court  sustained  a  demurrer  to  the  plaintiffs' 
evidence.  As  to  the  evidence  that  had  been 
admitted,  the  demurrer  was  probably  rightly 
sustained,  because  that  evidence  did  not  tend 
to  show  that  William  Mackle  had  not  been 
heard  from  since  his  disappearance,  and  did 
not  tend  to  show  that  any  Inquiry  had  been 
made  to  ascertain,  or  that  the  plaintiffs  did 
not  know,  his  whereabouts.  The  unexplained 
absence  of  William  Mackle,  without  any 
showing  that  nothing  had  been  heard  from 
him  since  his  disappearance,  and  without  any 
showing  that  any  effort  had  been  made  to 
ascertain  his  whereabouts,  was  not  sufficient 
to  prove  his  death.  Ryan  v.  Tudor,  31  Kan. 
366,  2  Pac.  797;  Modem  Woodmen  v.  Ger- 
dom,  72  Kan.  391,  82  Pac.  1100,  2  L.  R.  A. 
(N.  S.)  809,  7  Ann.  Cas.  670;  Renard  v.  Ben- 
nett, 76  Kan.  848,  93  Pac.  261,  14  Ann.  Cas. 
240;  Caldwell  v.  Modern  Woodmen,  89  Kan. 
11,  130  Pac.  642 ;   13  Cyc.  297-301. 

The  evidence  offered  was  material,  and 
should  have  been  received.  It  was  error  to 
exclude  It  If  It  had  been  admitted,  a  pri- 
ma fade  case  on  behalf  of  the  plaintiffs 
would  have  been  proved. 

For  the  error  in  excluding  the  evidence  of- 
fered, the  judgment  Is  reversed,  and  a  new 
trial  Is  ordered.    All  the  Justices  concurring. 


CORBETT  V.  COHEN  et  al.    (No.  20794.) 
(Supreme  Court  of  Kansas.    April  7,  1917.) 

iSyllabua  by  the  Court.) 

Public  Lands  iS=54<2)  —  Island  School 
Lands— Prophietobship— Theory  of  Case. 
The  proceedings  examined,  and  held  to  dis- 
close no  misconception  of  law  on  the  part  of  the 
court  in  stating  findings  of  fact.  Held  further, 
the  findings  were  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  |  153.] 

Appeal  from  District  Court,  Kearny 
County. 

Action  by  Jacob  Corbett  against  Edwin  S. 
Cohen,  executor  of  the  estate  of  Jacob  H. 
Cohen,  deceased,  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Edgar  Foster,  of  Dodge  City,  for  appellant. 
Bertram  L.  Hart  and  B.  R.  Thorpe,  both  of 
I>akln,  and  Wm.  H.  Thompson,  Fred  Robert- 
son, and  T.  H.  Enderlln,  all  of  Kansas  City, 
for  appellees. 

BURCH,  J,  The  controversy  relates  to 
proprietorship  of  a  tract  of  land  lying  south 
of  what  was  the  north  bank  of  the  Arkansas 
river,  as  located  by  the  government  survey 
made  In  1873.  The  plaintiff,  by  virtue  of  sur- 
vey and  settlement,  undertook  to  acquire  title 
to  the  tract,  a  portion  of  which  Is  Island 
school  land,  and  the  remainder  of  which  he 
claims  as  accretions  to  the  Islands.    The  de- 


fendants own  land  wtiich  was  formerly 
bounded  on  the  south  by  the  north  bank  of 
the  river  as  originally  surveyed.  They  pro- 
tested the  plaintiff's  settlement  and  asserted 
ownership  of  the  tract  In  controversy,  except 
the  Islands,  by  virtue  of  th^  processes  of  ac- 
oetlon  to  and  reliction  from  their  shore.  The 
state  Intervened,  for  the  protection  of  .what- 
ever rights  It  might  have;  the  validity  or 
invalidity  of  the  plaintiffs  settlement  being 
a  matter  for  future  determination  should 
the  defendants'  claim  of  ownership  fall.  Tlie 
court  stated  findings  of  fact  and  conclusions 
of  law.  Judgment  was  rendered  that  the 
plaintiff  take  nothing,  and  that  the  defend- 
ants recover  their  costs.  The  contention  here 
is  that  the  court  misapplied  the  law  In  for- 
mulating Its  findings  of  fact 

A  Jury  was  called  to  answer  special  ques- 
tions submitted  to  them  by  the  court  To 
assist  the  jury  in  answering  the  questions, 
the  court  properly  defined  the  terms  "island," 
"accretion,"  "reliction,"  and  "alluvium,"  and 
gave  general  directions  to  enable  the  Jury  to 
make  Intelligent  use  of  the  terms.  The  Jury 
heard  the  evidence,  viewed  the  premises,  and 
returned  findings  of  fact  The  court;  set 
aside  the  findings  of  the  Jury,  viewed  the 
premises,  and  made  the  following  findings: 

"First  That  at  the  tune  the  United  States 
government  survey  of  section  15,  in  township  24 
south  of  range  35  was  made  in  1873  there  were 
within  the  banks  of  the  Arkansas  river  south  of 
the  meandered  north  bank  of  the  said  river  along 
section  15—24 — 35  as  it  passed  tbrongh  said  sec- 
tion several  small  islands,  some  of  which  have 
since  disappeared  by  being  washed  away  by  the 
waters  of  the  said  river,  two  of  which  islands 
still  remain. 

"Second.  That  there  were  on  June  28,  1915, 
two  small  tracts  of  land  in  the  Arkansas  river 
south  of  the  north  bank  of  said  river  as  it  passes 
through  said  section  15—24—85,  wbi<di  were  en- 
tirely separated  from  the  north  bank  of  said  riv- 
er by  a  distinct  channel  of  said  rirer,  and  which 
at  one  time  had  been  islands. 

"Third.  That  such  small  islands  were  south  of 
that  part  of  section  16—24—35  lying  north  of  the 
north  bank  of  said  river,  that  such  islands  were 
included  within  the  boundaries  of  the  plat  filed 
herein  by  the  plaintiff,  and  that  such  islands 
were  entirely  separated  from  the  other  lands  in- 
cluded in  such  plat  by  a  distinct  diannel  of  said 
river. 

"Fourth.  That  no  part  of  the  land  embraced 
in  the  survey  and  plat  or  claimed  by  ^the  plaintiff 
herein  lying  west  of  the  east  line  of  said  section 
15 — 24—35,  andi  lying  south  of  the  north  bank 
of  said  river,  except  the  two  small  islands  above 
mentioned,  were  ever  islands  in  the  Arkansas 
river  as  defined  in  section  9,  c.  295,  Laws  of  1913 
of  Kansas. 

"I^ftb.  That  no  settlement  or  improvement  has 
been  made  by  the  plaintiff  herein  upon  any  land 
which  was  ever  an  island  in  the  Arkansas  river 
adjoining  or  lying  south  of  said  section  13 — 
24-35. 

"Sucth.  That  the  improvements  nade  and  set- 
tlement claimed  by  the  plaintiff  upon  the  lands 
embraced  within  the  Iwundaries  of  the  plat  and 
survey  filed  herein  were  made  upon  the  land  be- 
longing to  the  estate  of  Jacob  H.  Colien.  deceas- 
ed, and  were  made  upon  the  lands  which  were 
never  an  i^and  in  the  Arkansas  river. 

"Seventh.  That  the  lands  now  lying  between 
the  nortli  bank  of  such  small  islands  hereinbe- 
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fore  referred  to  aad  the  north  bank  of  the  Ar- 
kansas river,  tbroaxh  section  15—24—36,  as 
meandered  by  the  United  States  government  Sur- 
rey thereof,  has  been  added  by  accretion  and  re- 
liction to  that  part  of  section  15— 24— 35  lying 
north  of  said  riTec." 

The  definition  of  the  word  "Island"  con- 
tained In  the  statute  referred  to  in  the  fourth 
flndljig  was  given  to  the  Jury,  and  reads  as 
follows : 

"The  word  'island,'  as  used  in  tiiis  act,  means 
and  shall  be  held  to  be  a  tract  of  land  which  is 
entirel;f  surroouded  by  the  current  of  the  stream 
in  which  it  is  situated  when  at  its  ordinary  low 
stage.-    Iaws  1913,  c.  295,  {  9. 

Following  this  definition  of  the  .word  "Is- 
land," the  statute  undertook  to  make  islands 
which  had  been  attached  to  the  mainland  20 
years  or  more  accretions  to  the  mainland  by 
this  provision: 

"And  any  islands  which  have  been  formed  and 
attached  to  the  land  or  banks  along  such 
streams,  and  which  have  not  been  islands  as 
herein  defined  daring  the  twenty  years  last  past, 
are  hereby  declared  to  be  accretions  to  and  be- 
longing to,  and  parts  of  the  lots  and  lands  to 
which  they  have  become  attached."  Laws  1913, 
c.  2»5,  i  9. 

In  the  case  of  ^flnters  v.  Myers,  92  Kan. 
414,  140  Pac.  108S,  the  court  held  this  part 
of  the  statute  to  be  void.  The  argument  in 
the  present  case  Is  that  the  court  applied  the 
void  portion  of  the  statute  In  making  its 
findings. 

The  portion  of  the  statute  held  to  be  void 
Is  no  part  of  the  definition  of  an  island.  Aft- 
er having  defined  the  term  "Island,"  the  leg- 
islature proceeded  to  make  an  arbitrary  ex- 
tension of  the  ordinary  meaning  of  the  term 
"accretion"  to  include  certain  Islands.  The 
finding  refers  to  the  definition  of  the  term 
"Island,"  and  not  to  the  arbitrary  definition 
of  the  term  "accretion."  Neither  in  the  In- 
structions to  the  Jury  nor  In  Its  findings  of 
fact  did  the  court  refer  to  the  statutory  defi- 
nition of  "accretion."  The  court  had  before 
It  the  decision  In  Winters  v.  Myers,  supra, 
and  understood  that  20  years'  connection  be- 
tween islands  and  tbe  mainland  did  not  con- 
vert the  Islands  into  accretions.  This  under- 
standing was  clearly  disclosed  by  the  Instruc- 
tions to  the  Jury,  and  there  Is  nothing  what- 
ever to  Indicate  that  the  court  deliberately 
accomplished  an  about  face,  and  applied  to 
the  evidence  the  void  statutory  extension  of 
the  term  "accretion."  That  the  court  had  in 
mind  processes  of  nature,  and  not  of  the  I-eg- 
islature,  is  clearly  indicated  by  the  expression 
"has  been  added  by  adn%tIon  and  reliction," 
found  In  the  seventh  finding,  which  Is  de- 
terminative of  the  case. 

It  is  argued  that,  if  the  conrt  did  not  apply 
the  void  portion  ot  tbe  statute  In  making 
its  findings  of  fact,  the  findings  are  without 
suppMt  In  the  evidence.  What  the  evidence 
establishes  Is  not  very  clear,  and,  conceding 
that  It  might  be  difficult  for  this  court  to  de- 
duce from  the  abstract  and  exhibits  the  pre- 
cise findings  stated  by  the  district  court.  It 


possessed  advantages  which  this  court  does 
not  enjoy.  It  viewed  the  premises,  and  Judg- 
ed of  the  operation  of  the  forces  acting  to 
produce  this  land  by  the  topography  of  the 
tract,  its  soil,  its  vegetation,  its  trees,  and 
other  visible  f&ctg.  The  knowledge  thus  ac- 
quired enabled  the  district  court  to  weigh 
the  testimony  of  the  witnesses  and  to  apply 
such  of  their  observations  and  descrlptioDS  as 
were  credited,  with  an  intelligence  which 
this  court  cannot  command. 

It  is  said  that  the  right  to  a  Jury  trial  was 
denied.  No  denial  of  any  request  for  a  Jury 
trial  or  overruling  of  any  objection  to  the 
method  of  trial  adopted  is  pointed  out 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


PENNIMORB  et  al.  v.  PITTSBTJEG-SOAM- 
MON  COAL  CO.     (No.  20824.) 

(Supreme  Court  of  Kansas.     April  7,   1917.) 

(SyUabiM  hy  the  Court./ 

Mabtbb  and  Servant  iS=>406(5)— Wobkven's 
Compensation  Act— Faktiai.  Dkpenbiinct 
— bvidbmck. 
In' an  action  under  the  Workmen's  Compen- 
sation Act  (Gen.  St  1916,  U  6908,  5905)  by  the 
father  and  mother  of  a  deceased  workman  for 
compensation  for  his  death,  a  finding  of  partial 
dependency  is  sustalited  by  evidence  that  the 
parents  did  in  fact  depend  in  part  on  the  son's 
earnings,  so  that  they  suffered  injury  by  being 
deprived  of  what  they  had  relied  on;  and  this 
Is  true  although  the  father  owns  a  home  for 
which  he  paid  $1,450,  owns  land  from  which 
he  derives  an  income  of  $400  or  $500  a  year, 
owns  shares  of  stock  in  a  corporation  on  which 
he  has  paid  $5,000,  and  is  employed  at  a  salary 
of  $125  a  month. 

Appeal    from    District    Court,    Crawford 

County. 

Action  by  James  Fennlmore  and  Myrtle 
Fennlmore,  as  father  and  mother  and  next  of 
kin  of  Rue  Fennlmore,  deceased,  against  the 
Plttsburg-Scammon  Coal  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

R.  M.  Sheppard,  of  Joplin,  Mo.,  and  J.  P. 
McCammon,  of  St  Louis,  Mo.,  for  appellant 
John  P.  Curran,  ot  Pittsburg,  for  appellees. 

BURCH,  J.  The  action  was  one  by  the 
parents  of  a  deceased  workman  for  compen- 
sation for  his  death.  The  plaintlfls  recover- 
ed, and  the  defmdant  appeals,  the  conten- 
tion being  that  tbe  plaintiffs  were  not  de- 
pendents within  the  meaning  of  the  Work- 
men's Compensation  Act 

The  statute  involved  contfiins  the  follow- 
ing provisions: 

"  'Dependents'  means  such  members  of  the 
workman's  family  as  were  wholly  or  in  part  de- 
pendent upon  the  workman  at  the  time  of  the 
accident  Aad  'members  of  a  family'  for  the 
purpose  of  this  act  means  only  widow  or  hus- 
band, as  the  case  may  be,  and  children;  or  if 
no  widow,  husband  or  children,  then  parents. 
*     *     *     The  amount  ot  compoisation  under 
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this  act  shall  be:  (a)  Where  death  results 
from  injury:  (1)  If  the  workman  leaves  any  de- 
pendents wholly  dependent  upon  his  earnings,  an 
amount  equal  to  three  times  his  earnings  for 
the  preceding  year  but  not  exceeding  thirty- 
six  hundred  dollars  and  not  less  than  twelve 
hundred  dollars.  •  •  •  (2)  If  the  workman 
does  not  leave  an^  sucb  dependents,  but  leaves 
any  dependents  in  t>art  dependent  upon  his 
earnings,  such  proportion  of  the  amount  payable 
under  the  foregoing  provisions  of  this  section, 
as  may  be  agreed  upon  or  determined  to  be  pro- 
portionate to  the  injury  to  the  said  dependents. 
•    »    »  "    Gen.  Stot.  1015.  $S  5903,  5SG5. 

Tbe  court  made  the  following;  findings  of 
fact: 

"(a)  That  on  the  12th  day  of  February,  1015, 
the  said  Rue  Fennimore  was  killed  by  an  acci- 
dent arising  out  of  and  in  the  course  of  his 
employment  with  tbe  said  defendant  coal  com- 
pany;  and 

"(b)  That  the  safd  Rue  Fennimore,  deceased, 
was  10  years  of  age  at  the  time  of  his  death; 
and 

"(c)  That  the  said  plaintiffs,  James  Fenni- 
more and  Myrtle  Fennimore,  are  the  father  and 
mother  of  the  said  Rue  Fennimore,  deceased, 
and  that  he  was  the  only  child  of  said  plaintiffs; 
and 

"(d)  That  the  said  Rue  Fennimore,  deceased, 
was  unmarried  at  the  time  of  his  death,  and 
that  he  had  never  been  married,  and  tbat  he 
died  without  issue,  and  left  said  plaintiffs  as 
his  sole  and  only  surviving  hmrs  at  law;    and 

"(e)  That  the  said  Rue  Fennimore,  deceased, 
had  always  lived  at  home  with  bis  father  and 
mother;   and 

"(f)  That  the  earnings  of  the  said  Rue  Fenni- 
more, deceased,  for  the  year  next  preceding  Iiis 
death  were  $6CK);   and' 

"(g)  That  the  said  Rue  Fennimore,  deceased 
contributed  to  the  support  and  maintenance  of 
his  said  parents  the  sum  of  $25  per  month  out 
of  his  earnings;    and 

"(h)  That  the  said  plaintifFs  were  in  part  de- 
pendent upon  the  earnings  of  the  said  deceas- 
ed at  the  time  of  his  death;  and 

"(i)  That  the  said  plaintiffs  were  dependent 
upon  the  earnings  of  the  deceased  to  the  amount 
and  extent  of  $25  per  month  at  the  time  of  his 
death;  that  the  said  plaintiffs  were  dependent 
upon  the  earnings  of  the  said  deceased  to  the  ex- 
tent of  five  tenths  (5/io)  of  such  earnings;    and 

"(J)  That  by  reason  and  in  consequence  of  the 
deau  of  the  said  Rue  Fennimore,  deceased,  the 
said  plaintiffs  were  damaged  in  the  sum  of 
$900.''^ 

There  was  evidence  that  the  family  lived 
In  a  home  which  cost  $1,450  and  was  owned 
by  the  father.  He  owned  240  acres  of  land 
in  Missouri,  which  was  rented,  and  from 
which  be  received  $400  or  $500  in  the  year 
1915.  The  net  income  from  the  farm  was 
not  Inquired  about.  The  father  owned  an 
automobile  which  he  traded  for,  and  which 
tbe  son  took  care  of  and  used  to  make  mon- 
ey with  when  he  was  not  working.  The 
father  owned  one-fourth  of  the  capital  stock 
of  the  defendant  company.  The  company 
was  capitalized  for  $30,000,  and  the  father 
had  paid  about  $5,000  on  his  stock  subscrip- 
tion. Income  from  this  source  And  the  value 
of  the  stock  were  not  inquired  about.  The 
father  also  worked  for  the  company  for 
wages,  receiving  $125  a  month.  His  liabili- 
ties were  not  inquired  about,  but  he  had  no 
money  in  the  bank  and  no  money' loaned  out 
The  mother  had  no  money  or  property.    She 


did  her  own  housework  and  washing,  with 
the  aid  of  her  son,  who  washed  dishes,  helped 
on  wash  days,  and  tbe  like.  He  turned  bis 
money  over  to  his  mother  to  the  extent  of 
perhaps  $35  per  month.  It  is  argned  tbat 
tbe  parents  were  not  dependent  on  the  son 
because  the  father  had  too  much  property 
and  too  large  an  income. 

The  question  whether  or  not  the  plaintiffs 
were  partially  dependent  oa  the  earnings  of 
their  son  was  a  question  of  fact,  and  a  find- 
ing of  the  fact  of  partial  dependency  Is  con- 
clusive on  appeal  if  there  be  any  evidence  to 
support  It.  The  statute  is  a  blind  guide  to 
the  determination  of  tbe  question  of  fact. 
Dependents  are  said  to  be  members  of  the 
workman's  family  who  were  dependent  on 
him.  Hie  definition  includes  the  term  to  be 
defined.  Bamlngs  of  the  workman  come  In 
as  a  factor  of  dependency  In  the  provision 
relating  to  the  amount  of  compensation  to 
those  who  were  wholly  dependent  Injury 
comes  in  in  the  provision  relating  to  the 
amount  of  compensation  to  partial  depend- 
ents. But  there  is  no  definite  standard  of 
dependency,  either  total  or  partlaL  Perhaps 
the  Legislature  used  the  word  "dependent" 
In  the  dictionary  sense  of  relying  on  tbe 
workman's  earnings  for  support  Support 
for  what?  The  bare  necessities  of  life,  with- 
out which  existence  would  be  impossible,  or 
support  according  to  some  standard?  If  ac- 
cording to  some  standard,  what  standard? 
One  to  which  the  dependent  was  accustonoed, 
or  one  which  the  court  might  think  reason- 
able under  all  tbe  circumstances? 

Cases  Interpreting  Workmen's  Compensa- 
tion Acts  may  be  found  In  an  exhaustive  an- 
notation In  U  R.  A.  1916A,  23,  and  in  tbe 
Corpus  Juris  treatise,  "Workmen's  Compen- 
sation Acts,"  published  by  tbe  American  Law 
Book  Company  as  an  advance  article  of  the 
Cyc-Corpus  Juris  system.  In  many  of  these 
cases  the  courts  undertake  to  define  the  word 
"dependents"  and  to  state  tests  of  depend- 
ency. As  the  Supreme  jCourt  of  Michigan 
remarked  In  the  case  of  Miller  v.  Riverside 
Storage  &  Cartage  Co.  (Mich.)  155  N.  W. 
462,  these  definitions  and  tests,  suggested  by 
the  facts  of  particular  cases,  do  not  supply 
a  rule,  because  universal  standards  of  inde- 
pendence cannot  be  set  up. 

Accepting  the  statute  Just  as  it  came  from 
the  Legislature,  the  court  is  of  the  opinion 
that  the  question  before  tbe  district  court 
was  not  one  of  how  the  domestic  economies 
of  the  Fennimore  family  might  have  been 
arranged,  or  ought  to  have  been  arranged, 
but  how  they  were  arranged ;  and  If  the  fa- 
ther and  mother  did  In  fact  depend  in  part  on 
the  son's  earnings,  so  that  they  suffered  in- 
Jury  by  being  deprived  of  what  they  had  re- 
lied on,  they  .were  entitled  to  recover.  This 
being  true,  the  finding  of  partial  dependency 
is  abundantly  sustained. 

The  Judgment  of  tbe  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 
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KIRSCH  ▼.  POSTAL  TEJLEGRAPH  CABLE 
CO.     (No.  20672.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 
(Byllahui  &v   the  Co«rt.) 

1.  TELBOBAPHS    AWD     TEIJ5PH0NBS    «=954(3)— 
NONDEHVEEY     OF     UNBEPEATED     MESSAGE— 

Intejbbtate  Message— Limitation  of  Lia- 
bility. 
Under  the  Carmack  amendment  (Act  Cong. 
Jnne  18,  1910,  c  309,  36  Stat  639),  an  inter- 
state telegraph  company  may  by  contract  limit 
its  liability  for  nondelivery  of  an  unrepealed 
message  to  the  amount  paid  for  its  transmission, 
even  in  case  of  gross  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §§  43,  46.] 

2.  Cabbiebs      «=»177(3)— Nondklivebt— Lia- 
BiuTY — Initial  Cabbieb. 

The  initial  carrier  is  liable  for  the  negligence 
of  any  of  its  connecting  carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  IKg.  H  779-789.] 

Appeal  from  District  Court,  Saline  County. 

Action  by  William  J.  Kirsch  against  the 
Postal  Telegraph  Cable  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reyersed,  and   cause  remanded. 

Ritchie  &  Spencer,  of  Sallna,  for  appel- 
lant. Knittle  &  Kiiittle  and  Thomas  L. 
Bond,  all  of  Saiina,  for  appellee. 

WEST,  J.  The  petition  alleged,  among 
other  things:  That  the  plaintiff  entered  into 
a  contract  by  which  for  55  cents  paid  the 
defendant  the  latter  agreed  to  transmit  a 
certain  message  without  unnecessary  delay. 
That  the  defendant  "recklessly,  maliciously, 
carelessly,  wantonly,  and  with  total  and  en- 
tire disregard  of  the  rights  of  the  plaintiff, 
failed,  neglected,  and  refused  to  deliver  said- 
message,  •  •  •  or  to  make  any  effort  to 
do  so,  and  failed,  neglected,  and  refused  to 
transmit  said  message,  *  •  *  and  never 
at  any  time  attempted  to  comply  with  its 
agreement  to  transmit  and  deliver  said  mes- 
sage as  aforesaid."  The  answer  averred, 
aniung  other  things:  That  the  message  was 
written  on  a  blank,  a  copy  of  which  was  at- 
tached, containing  a  provision  on  its  face 
as  follows:  "Send  the  following  message, 
without  repeating,  subject  to  the  terms  and 
coudltions  printed  on  the  back  hereof  which 
are  hereby  agreed  to."  That  this  provision 
was  signed  by  the  plaintiff  and  made  a  valid 
contract.  That  on  the  back  was  a  statement 
that  It  was  agreed  that  the  company  should 
not  be  liable  for  "mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery, 
of  any  unrepcated  telegram,  beyond  the 
amount  received  for  sending  the  same."  That 
the  message  in  question  was  an  unrepealed 
one,  and  no  toll  was  charged  except  for  such 
a  message.  Also,  that  the  blank  contained  a 
provision  that  the  company  "is  hereby  made 
the  agent  of  the  sender  without  liability  to 
forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its 


destination,"  and  that  the  message  in  ques- 
tion was  correctly  transmitted  to  the  Postal 
Telegraph  Cable  Company  of  Missouri,  and 
If  any  negligence  occurred  It  was  not  on  the 
lines  or  in  the  office  of  the  defendant.  To 
these  defenses  the  plaintiff  demurred.  The 
court  sustained  the  demurrers,  and  the  de- 
fendant appeals. 

[1 ,  2]  The  Oarmack  amendment  of  June  18, 
1910.  (Part  I,  36  V.  S.  Stat,  at  Large,  c.  309, 
pp.  639  and  544),  is  invoked.  In  Bailey  v. 
Telegraph  Co.,  97  Kan.  619,  156  Pac.  716,  it 
was  said: 

"By  this  act  interstate  commerce  in  telegraph 
messages  is  placed  under  the  control  of  the  m- 
terstate  commerce  commission.  Under  this  act, 
common  carriers  of  interstate  commerce  may 
limit  the  amount  of  the  recovery  on  account  of 
damage  inflicted  to  the  property  of  a  shipper  by 
the  carrier's  negligence,  and  these  limitations 
have  been  held  valid  and  binding.  Kirby  v. 
Railroad  Co.,  94  Kan.  485,  146  Pac.  1183  [L. 
B.  A.  1916E,  528],  and  cases  there  cited;  Horse 
&  Mule  Ca  v.  Railway  Co.,  95  Kan.  681,  683, 
149  Pac  436:  Bay  v.  Bailway  Co.,  96  Kan. 
8,  149  Pac.  397  [L.  R.  A.  191CD,  1048].  The 
rules  that  justify  common  carriers  of  interstate 
commerce  in  limiting  their  liability  for  their 
negligence  also  justify  interstate  carriers  of  tel- 
egraph messages  in  limiting  their  liability  for 
their  negligence." 

See  opinion  denying  rehearing,  99  Kan.  7, 
160  Pac.  985. 

In  the  Bailey  Case,  the  petition  alleged 
gross  negligence  and  prayed  for  exemplary 
damages.  The  decision  therein  together 
with  the  authorities  cited,  settled  the  rule 
in  this  state  that  under  the  Carmack  amend- 
ment a  contract  limiting  the  liability  of  the 
carrying  company  Is  to  be  upheld  whether 
the  negligence  be  ordinary  or  gross. 

That  the  Initial  carrier  is  responsible  for 
the  uoudelivery  aptiears  from  the  language 
of  the  Carmack  amendment  Itself  and  has 
been  repeatedly  announced  by  the  federal 
Supreme  Court.  In  Atlantic  Coast  Line  v. 
Riverside  Mills,  2U9  U.  S.  186,  31  Sup.  Ct 
164,  55  L.  Ed.  167,  31  L.  R.  A.  (N,  S.)  7,  it 
was  said: 

"Reduced  to  the  final  results,  the  Congress  has 
said  that  a  receiving  carrier,  in  spite  of  any 
stipulation  to  the  contrary,  shall  be  deemed, 
when  it  receives  property  in  one  state  to  be 
transported  to  a  point  in  another  involving  the 
use  of  a  connecting  carrier  for  some  part  of 
the  way,  to  have  adopted  such  other  carrier  as 
its  agent,  and  to  incur  carrier  liability  through- 
out the  entire  route,  with  the  right  to  reimburse- 
ment for  a  loss  not  due  to  bis  own  negligence." 
219  U.  S.  205,  31  Sup.  Ct.  169  (55  L.  Ed.  167, 
31  L.  R.  A.  (N.  S.]  7). 

In  Kan.sas  City  8.  R.  Co.  v.  Carl.  227  U. 
S.  639,  648,  33  Sup.  Ct  391,  393  (57  L.  Ed. 
683),  in  speaking  of  the  Hepburn  Act  (Act 
Cong.  June  29,  1906,  c.  3591,  34  Stat  584),  it 
was  said: 

"The  express  terms  of  the  act  make  the  car- 
rier liable  for  any  loss  caused  by  it,  and  pro- 
vides that  no  contmct  shall  exempt  it  from  the 
liability  imposed." 

In  Norfolk  &  W.  Ry.  Co.  v.  Dixie  Tobacco 
Co.,  228  U.  8.  693,  33  Sup.  Ct  609,  57  L.  Ed. 
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980,  It  was  held  that  stipulations  in  a  bill 
of  lading  for  Interstate  shipment  that  no 
carrier  shall  be  liable  for  damages  not  oc- 
curring on  Its  portion  of  the  through  route 
are  void,  and  that  the  Initial  carrier  is  lia- 
ble whether  the  through  route  connections  are 
designated  by  It  or  by  the  shipper. 

It  is  contended  by  the  plaintiff's  counsel 
that,  while  a  carrier  may  limit  its  liability 
for  ordinary  negligence,  it  cannot  thus  stipu- 
late in  respect  to  its  gross  or  wanton  negli- 
gence. Realizing  the  force  of  this  sugges- 
tion, we  can  and  must  reply  that  Congress 
has  taken  this  matter  intv  its  own  bands  in 
cases  of  interstate  shipment,  and  having,  ac- 
cording to  the  decisions  already  referred  to, 
permitted  carriers  to  malie  such  stipulations, 
the  matter  is  beyond  our  power.  It  appears 
therefore  that  the  demurrer  to  the  second  and 
third  Bubdivisions  of  the  answer  was  errone- 
ously sustained. 

A  few  observations  not  essential  to  the 
decision  herein  may  be  permitted,  the  writer 
speaking  for  himself  only.  In  the  Cronlnger 
Case,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  L. 
Ed.  814,  44  L.  R.  A.  (N.  S.)  257,  it  was  said 
that  a  carrier  could,  at  common  law,  by  a 
"fair,  open.  Just,  and  reasonable  agreement" 
limit  the  amount  recoverable  by  a  shipper  in 
case  of  loss  or  damage,  to  an  agreed  value, 
and  that  a  stipulation  covering  such  limita- 
tion is  not  forbidden  by  the  Carmack  amend- 
ment. In  numerous  cases  receipts  or  bills 
of  lading  In  railroad  shipments  have  been  be- 
fore us.  In  this  case  the  contract  pleaded  is 
the  ordinary  telegraph  blank.  On  the  face, 
in  white  letters  upon  a  blue  background  so 
arranged  as  naturally  to  attract  no  atten- 
tion whatever  are  these  words : 

"The  Postal  Telegraph  Cable  Company.  (In- 
corporated) transmits  and  delivers  this  message 
subject  to  the  terms  and  conditions  printed  on 
the  back  of  this  blank." 

Underneath  this  in  dark  blue  type  on  white 
background  are  the  following  words: 

"Spnd  the  following  telegram,  subject  to  the 
terms  on  back  hereof,  which  are  hereby  agreed 
to." 

On  the  back  in  blue  type  on  white  back- 
ground is  the  name  of  the  company  with  a 
map  of  what  is  called  the  greatest  telegraph 
and  cable  system  in  the  world,  and  a  state- 
ment in  large  type  that  the  Postal  Telegraph 
Cable  Company  "transmits  and  delivers  the 
within  telegram  subject  to  the  following 
terms  and  conditions."  These  terms  and 
conditions  are  printed  mostly  in  small  type, 
and  underneath  them  is  a  line  in  large  type 
as  follows:  "The  fastest  telegraph  service 
in  the  world." 

No  quarrel  is  to  be  had  with  the  proposi- 
tion that  Congress  has  the  power  to  permit 
interstate  carriers  to  limit  their  liability  by 
a  "fair,  open,  and  just  contract";  but  every- 
body knows  that  the  great  majority  of  folks 
who    patronize   public   service    corporations 


never  have  the  remotest  idea  that  In  sending 
a  telegiam  they  are  entering  Into  a  formal 
contract  with  the  carrier.  The  former  wbo 
occasloDally  ships  a  little  live  stock,  or  the 
working  man  who  gets  a  job  in  another  town 
and  has  to  ship  a  fSw  household  goods  and 
sends  or  goes  to  the  depot  to  find  the  cost  of 
the  shipment,  is  handed  a  yellow  sheet  of 
paper  ostensibly  for  the  purpose  of  showing 
that  he  bad  paid  the  freight.  Afterwards,  In 
case  of  loss  and  an  attempt  to  collect,  be  is 
Informed  and  made  to  understand  for  the 
first  time  that  by  accepting  such  paper  be 
became  a  party  to  a  contract  printed  on  the 
back  thereof. 

The  average  person,  who  once  in  a  great 
while  has  need  to  send  a  telegram,  usually 
in  case  of  excitement  or  grief,  goes  or  sends 
to  the  telegraph  ofilce  and  writes  a  message 
on  a  blank  furnished  him,  and  in  case  of  its 
nondelivery  and  an  attempt  to  collect  damag- 
es is  advised  and  made  to  understand  tor  the 
first  time  that  by  signing  the  message  he 
entered  Into  the  contract  printed  mostly  in 
very  fine  type  on  the  back  of  a  blank,  not  one 
word  of  which  was  called  to.  his  attention  or 
was  ever  a  matter  of  consciousness  on  his 
part.  Everybody  knows  that  under  such  cir- 
cumstances no  contract  Is  in  fact  entered  In- 
to. The  minds  of  the  parties  cannot  meet 
because  nothing  whatever  has  caused  them  to 
comprehend  or  act  upon  a  thing  utterly  on- 
ooserved  and  unrecognized  by  the  shlpi>er  or 
sender.  To  understand  the  contract  on  the 
back  of  the  blank  in  this  case,  the  average 
citizen  would  need  the  help  of  at  least  one 
microscope  and  one  lawyer.  To  say  that  he 
ever  entered  into  such  a  contract  is  to  ex- 
press as  absurd  a  notion  as  could  be  imag- 
ined. 

If  common  carriers  who  hold  themselves 
out  to  serve  the  public  are  to  be  permitted  to 
assert  under  such  circumstances  that  their 
patrons  have  entered  into  contracts,  they 
ought  to  be  required  to  conch  such  contracts 
in  plain  terms  and  have  them  fairly  and 
honestly  called  to  the  attention  of  the  ship- 
pers before  their  patronage  is  accepted. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
PORTER,  and  MARSHALL,  JJ.,  concurring. 

DAWSON,  J.  (concurring).  The  decision  Is 
all  right,  but  some  observations  in  the  opin- 
ion prompt  me  to  add  tliat  the  fine  print  in 
the  contract  is  the  public  service  corpora- 
tion's only  protection  against  the  perjury  of 
witnesses  and  against  the  credulity,  the 
prejudice,  and  the  downright  insincerity  of 
juries.  The  latter  are  the  real  hindrances  to 
the  correct  administration  of  Justice,  al- 
though reformers  have  yet  to  make  this  dis- 
covery. 
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ABSLJ,  y.  ATCHieON,  T.  &  S.  F.  RY.  CQ. 
(No.  2(»54.)* 
(Supreme  Court  «f  Kansas.    April  7,  1917.) 

(ai/ttabua  by  the  (7««rt.; 
CaKBIKBS  «=932(2)— IiraCBSXATE  SlEIPlCBHT  OT 

LavE  Stock— NoncB  of  Injdbt— Waiveb. 
Where  parties  stipulate  in  a  contract  for  an 
interstate  shipment  of  lire  stock  that,  before 
there  can  be  a  recovery  against  the  carrier  for 
loss  or  injury  to  the  8t«>clc  occnrrihg  during 
transportation  or  previous  to  the  loading  there- 
of, the  shipper  or  his  agent  i\f  charge  of  the  cat- 
tle must  give  written  notice  of  his  claim  to  an 
ofBcer  of  the  company  or  the  station  agent  be- 
fore tbe  stock  are  removed  from  the  place  of 
destination  or  before  they  are  slaughtered  or 
intermingled  with  other  stock,  the  carrier  may 
not,  under  tbe  federal  law,  waive  the  require- 
ment of  written  notice  of  such  daim  by  the 
shipper,  nor  dispense  with  notice  of  a  claim 
from  one  shipper  and  require  it  from  anotlier, 
and  without  such  written  notice  there  can  be  no 
recovery,  although  the  carrier  may  have  had  ac- 
tual and  complete  notice  of  the  claim  of  the 
shipper. 

IBd.  Note.— For  other  cases,  see  Carriers, 
Cent.  -Dig.  f  84.] 

Johnston,  C.  J.,  and  West  and  Marshall,  JT., 
dissenting. 

Appeal  from  District  Court,  Qark  County. 

Action  by  V,  M.  Abell  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company.  De- 
murrer to  plaintiff's  evidence  overruled  as  to 
tbe  first  cause  of  action,  and  sustained  as  to 
the  second  cause  of  action,  and  judgment  for 
plalnticr  on  tbe  first  cause  of  action,  and 
defendant  appeals,  and,  from  tbe  order  sus- 
taining the  demurrer  to  tbe  evidence  on  tbe 
second  cause  of  action,  plaintiff  appeals. 
Rulings  sustaining  the  demurrer  as  to  one 
cause  of  action  affirmed,  and  judgment  for 
plaintiff  on  the  other  cause  of  action  revers- 
ed. Cause  remanded,  with  directions  to 
enter  Judgment  in  favor  of  defendant 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Barlow  Hurley,  all  of  Top^a,  and  F.  O. 
Price,  of  Ashland,  for  apiiellant  Robert  O. 
Mayse,  of  Ashland,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
F.  M.  Abell  against  the  Atchison,. Topeka  Sc 
Santa  F6  Railway  Company  to  recover  dam- 
ages for  injuries  to  his  cattle  shipped  by  the 
defendant  from  Magdalena,  N.  M.,  to  Ash- 
land, Kan. 

Two  causes  of  action  were  alleged;  one 
for  Injuries  caused  when  the  cattle  stamped- 
ed and  broke  out  of  the  defendant's  defective 
stock  pen  at  Magdalena  before  they  were 
loaded  upon  tbe  defendant's  cars,  the  other 
cause  of  action  for  injuries  causeid  by  delay 
In  transportation.  The  principal  defense  of 
the  railway  company  was  that  the  plaintiff 
had  failed  to  comply  with  a  provision  of  the 
written  shipping  contract  (which  the  evidence 
shows  the  plaintiff  signed  after  the  cattle 
were  loaded  on  the  cars)  to  tbe  effect  that  no 
recovery  could  be  bad  for  any  loss  or  Injury 


to  stock  sustained  during  shipment  or  pre- 
vious to  loading  for  shipment,  unless  the 
shipper  should  give  written  notice  of  his 
claim  to  the  proper  officer  or  agent  of  the 
company  before  the  stock  was  removed  from 
tbe  place  of  delivery  or  was  mingled  with 
other  stock.  Such  a  written  notice  was  not 
given,  but  the  evidence  showed  that,  not  only 
agents  of  the  defendant  at  some  of  the  points 
where  delays  occurred  were  notified  of  the 
injuries  being  done  to  the  cattle,  but  that  tbe 
agent  at  Ashland,  the  only  representative  of 
tbe  defendant  at  that  point,  was  present 
while  the  cattle  were  being  unloaded,  had 
his  attention  directed  to  the  condition  of  tbe 
cattle,  and  was  notified  oraUy  that  claim  for 
damages  would  be  made.  At  the  trial  a  de- 
murrer Intenwsed  to  plaintlfTs  evidence  was 
overruled  as  to  the  first  cause  of  action  but 
sustained  as  to  the  second  cause  of  action 
on  the  ground  that  there  was  no  proof  of  tbe 
written  notice  required  by  the  shipping  con- 
tract On  the  issues  submitted  to  the  Jury, 
special  findings  were  returned  to  the  effect 
that  the  cattle  In  the  stock  pen  were  fright- 
ened by  an  engine  or  train  passing  near  tbe 
pea,  caning  them  to  stampede,  and  that 
their  injuries  were  received  before  the  plain- 
tiff signed  the  shipping  contract;  that  the 
defendant  was  negligent  in  falling  to  keep 
the  pen  in  proper  repair ;  and  that  the  cattle 
would  not  have  escaped  If  the  pens  had  been 
in  a  reasonably  safe  and  suitable  condition. 
Upon  this  cause  of  action  plaintiff  secured 
Judgment  for  $750,  and  defendant  appeals. 
An  appeal  was  taken  by  plaintiff  from  the 
order  sustaining  the  demurrer  to  tbe  evi- 
dence on  the  second  cause  of  action. 

First  as  to  plain tWTs  appeal:  He  com- 
plains of  the  ruling  excluding  evidence  of 
waiver  and  tbe  holding  that  the  contract  re- 
quirement of  written  notice  as  to  loss  and  In- 
Jury  of  his  stock  by  reason  of  delay  during 
transportation  could  not  be  waived.  There 
is  some  testimony  that  the  trip  took  70  hours, 
when  a  reasonable  running  time  from  Mag- 
dalena to  Ashland  was  40  hours.  Tbe  <«Iy 
agent  of  tbe  company  at  Ashland,  the  destina- 
tion of  the  cattle,  examined  and  counted 
them  while  they  were  being  unloaded,  and 
his  attention  was  called  to  their  condition 
and  to  the  fact  that  damages  were  claimed  By 
idalntlff  for  the  injuries  sustained  by  ttie 
cattle  during  transportation.  The  plalntlfl 
concedes  that  the  written  notice  required  by 
the  contract  Was  not  given,  but  he  contenda 
that  the  defendant  had  actual  notice  of  tbe 
injuries  and  of  plaintlfTs  claim,  and,  having 
acted  upon  the  notice  and  made  an  examina- 
tion, it  has  bad  the  benefit  and  protection 
that  the  written  notice  was  designed  to  fur- 
nish, and  that  the  contpany  cannot  make  the 
absence  of  such  notice  a  defense.  It  was  an 
interstate  sbipmmit  and  is  governed  by  fed- 
eral laws  and  regulations.  While  a  carrier 
may  not  by  contract  protect  itself  from  dam- 
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ages  resnlttng  from. Its  own  negligence,  it  may 
stipulate  with  the  shipper  that  reasonable 
notice  of  loss  or  damage  shall  be  given  with- 
in a  fixed  time  so  that  there  may  be  an  In- 
spection of  the  cattle  before  they  are  moved 
from  the  place  ot  delivery,  slaughtered,  or 
mingled  with  other  cattle.  Provisions  requir- 
ing notice  of  losses  and  Injuries  occurring 
during  transportation,  and  like  restrictions, 
have  been  held  to  be  reasonable  and  enforce- 
able. Kallna  t.  Railroad  Co.,  69  Kan.  172, 
76  Pac.  438;  Railway  Co.  ▼.  Poole,  73  Kan. 
466,  87  Pae  465 ;  Railway  Co.  v.  Wright,  Y8 
Kan.  94,  95  Pac.  1132 ;  GHles  v.  RaUway  Co., 
92  Kan.  322,  140  Pac.  875;  Mo.,  Kan.  &  Tex. 
Ry.  V.  Harriman,  227  U.  S.  657,  33  Sup,  Ct 
397,  57  L.  Ed.  «90. 

Written  notice  of  the  clahn  of  Injuries 
and  damages  Is  expressly  required  by  the 
contract.  Doubtless,  the  purpose  was  that 
the  nature  of  the  Injury  and  the  extent  ot 
the  (dalm  may  be  made  definite  so  that  the 
carrier  may  examine  the  cattle  as  to  the 
claimed  injury  while  the  evidence  of  loss  and 
injury  la  available.  It  is  the  view  of  the 
court  that  the  specific  requirement  that  the 
notice  stiall  be  In  writing  is  one  which  cannot 
be  waived.  The  provisions  regulating  Inter- 
state commerce  as  between  carrier  and  ship- 
per are  intended  to  be  of  uniform  application. 
If  a  carrier  should  exact  a  written  notice 
from  one  shipper  and  waive  it  as  to  another, 
it  might  lead  to  unjust  diacrlminations  and 
the  abuses  which  the  columerce  acts  were 
designed  to  prevent.  In  contracts  providing 
that  damages  of  the  kind  in  question  shall 
not  be  recoverable  unless  the  claim  Is  made 
within  fixed  times.  It  has  been  held  that  the 
limitation  cannot  be  extended  or  waived  by 
the  carrier. 

In  PhUllps  v.  Grand  Trunk  Ry.,  236  U.  S. 
662,  667,  35  Sup.  Ct  444,  446  (59  L.  Ed.  774), 
it  was  said: 

"To  have  one  period  of  lunitation  where  the 
complaint  is  filed  before  the  commission,  and  the 
varying  periods  of  limitation  of  the  different 
states,  where  a  suit  was  brought  in  a  court  of 
competent  jurisdiction,  or  to  permit  a  raUroad 
company  to  plead  the  statute  of  limitations  as 
against  some,  and  to  waive  it  as  against  others, 
would  be  to  prefer  some  and  discriminate 
against  others,  in  violation  of  the  terms  of  the 
Commerce  Act,  wbidi  forbids  all  devices  by 
which  such  results  may  be  accomplished." 

See,  also,  Georgia,  Fla.  &  Ala.  Ry.  v.  BUsh 
Co.,  241  V.  a.  190,  36  Sup.  Ct  541,  60  L.  Ed. 
948;  Banaka  v.  Mo.  Pac.  Ry.  Co.,  193  Mo. 
App.  345,  186  S.  W.  7;  Wall  v.  Northern  Pac. 
Ry.  Co.  (Mont.  1916)  161  Pac.  618. 

While  under  state  regulations  formal  writ- 
'ten  notice  is  not  held'  to  be  essential  where 
the  carrier  has  actual  notice  and  has  all 
the  benefits  which  the  written  notice  would 
give.  It  is  the  view  of  the  court  that  to  en- 
force the  stipulation  requiring  written  no- 
tice of  the  claims  made  by  some  Interstate 
shippers  and  to  dispense  with  it  as  to  others 
would  be  a  violation  of  the  equality  of  treat- 
ment provided  for  interstate  shippers  under 


the  federal  laws,  and  that  the  trial  coart 
ruled  correctly  in  holding  that  the  plaintiff 
was  not  entitled  to  recover  on  the  first  count. 
The  defendant  contends  that  the  same  rule 
should  have  been  applied  to  plaintiff's  sec- 
ond cause  of  action.  As  we  have  seen,  that 
was  an  Injury  and  loss  which  occurred  after 
the  cattle  had  been  received  and  placed  in 
the  stockyards  of  the  defendant  but  before 
the  shipping  contract  had  been  signed  by  the 
plaintiff.  The  cattle  were  frightened  while 
in  the  pens  by  an  engine  passing  over  tlie 
tracks  adjacent  to  the  pen,  and  the  Jnry 
found  that  they  escaped  and  were  injured 
through  the  fiegligence  of  the  defendant  in 
failing  to  keep  the  pens  in  repair  and  In  a 
safe  and  suitable  condition.  The  court  held 
that  written  notice  was  not  essential  to  re- 
covery for  this  injury  and  loss  because  It 
occurred  before  the  execution  of  the  slilpping 
contract  The  cattle  were  delivered  to  the 
defendant  for  immediate  shipment,  and  it  was 
holding  them  as  a  common  carrier  at  the 
time  they  broke  out  of  the  pens  whlcb  it 
had  provided  for  their  safe-keeping.  The 
responsibility  of  a  carrier  for  live  stock  de- 
livered to  It  for  shipment  differs  from  that 
which  it  assumes  when  it  tmdertakes  the 
carriage  of  goods.  It  is  an  Insurer  of  goods 
received  for  immediate  shipment,  while,  as  to 
animals  which  may  suffer  injury  by  reason 
of  their  propensities  and  habits  or  of  tbelr 
own  lack  of  vitality,  it  Is  not  deemed  to  be 
liable  if  it  provides  suitable  facilities  for 
the  care  and  handling  of  the  cattle  and  ex- 
ercises reasonable  vigilance  and  care  for 
their  safety  while  they  are  in  its  possession. 
The  nature  of  the  animals  transported  bas 
a  controlling  effect  in  determining  the  kind 
of  care  required.  1  Hutdiinson  on  Carriers 
(3d  Ed.)  §  335.  It  has  Jbeen.  held  that  if  the 
stockyards  provided  by  a  railway  company 
for  receiving  and  holding  cattle  for  shipment 
are  defective  and  unsuitable  for  the  purpose, 
and  if  cattle  received  for  shipment  are  In- 
jured by  reason  of  the  defective  and  nnsafe 
yards,  the  company  will  be  held  liable  for 
the  damages  sustained.  Railroad  Co.  v. 
Beets,  75  Kan.  295,  89  Pac.  683,  10  U  R.  A. 
(N.  S.I  571.  If  the  owner  of  cattle  is  permit- 
ted to  use  the  pens  for  a  time  and  the  cattle 
placed  therein  are  not  received  for  immedi- 
ate shipment,  the  relation  of  carrier  and 
shipper  would  not  arise.  Case  note,  10  L.  R. 
A.  (N.  S.)  571.  But  where  cattle  are  re- 
ceived for  immediate  shipment  and  placed  in 
pens  which  the  carrier  has  provided  for  that 
purpose,  the  obligation  of  a  carrier  attaches, 
nlthough  the  shipping  contract  was  not  signed 
until  after  the  cattle  were  injured.  Meloclie 
V.  Chicago,  etc.,  R.  Co.,  116  Mich.  69.  74  N. 
W.  .301;  Lackland  v.  C.  &  A.  Ry.  Co.,  101 
Mo.  .-Vpp.  420,  74  S.  W.  505;  G.,  O.  &  S.  F. 
Ry.  Co.  V.  Trawlck,  80  Tex.  270, 15  S.  W.  568, 
18  S.  W.  948;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Jackson  et  al.  (Tex.  Civ.  App.  189C)  37 
S.  W.  255 ;  Thompson  on  Negligence,  S  6579.* 
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It  Is  coBtended,  however,  that  the  prori-'i 
slons  of  the  shipping  contract  required  a 
written  notice  o(  a  loss  occurring  before  the 
cattle  were  loaded  or  transportation  bad  ae- 
tually  begun,  and  tliat  In  the  absence  of  such 
notice  no  recovery  could  be  had.  The  part 
of  the  contract  applicable  reads: 

"In  order  that  any  loss  or  damage  to  be  4daim- 
ed  by  the  shipper  may  l>e  fully  and  fairly  in- 
vestigated and  the  fact  and  nature  of  such  claim 
or  loss  preserved  beyond  dispute  and  by  the  best 
evidence,  it'  is  agreed  that  as  a  condition  pre- 
cedent to  his  right  to  recover  any  damages  for 
any  loss  or  injury  to  Ida  said  stoclc  during  the 
transportation  thereof,  or  at  any  place  or 
places  where  the  same  may  be  loaded  or  un- 
loaded for  any  paipose  on  the  company's  rood, 
or  previous  to  loading  thereof  for  shipment,  the 
shipper  or  his  agent  in  charge  of  the  stock  will 
give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  said  company,  or  to  the  nearest 
statimi  agent,  or  if  delivered  to  consignee  at  a 
p<ant  beyond  the  company's  road,  to  the  near- 
est station  agent  of  the  last  carrier  making  such 
delivery,  before  such  stock  shall  have  been  re- 
moved from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the  same 
to  the  consignee,  and  before  such  stock  shall 
have  been  slaujjhtered  or  intermingled  with  oth- 
♦T  stock,  and  will  not  move  such  stock  from  said 
station  or  stockyards  until  the  expiration  of 
three  boors  after  the  giving  of  such  notice; 
and  a  failure  to  comply  In  every  respect  with 
the  terms  of  this  clause  shall  be  a  complete  bar 
to  any  recovery  of  any  and  all  such  damages. 
The  written  notice  herein  provided  for  cannot 
and  shall  not  be  waived  by  any  person  except  a 
general  officer  of  the  company,  and  he  only  in 
writing.  Nor  shall  any  such  damage  be  recov- 
erable nnless  written  claim  therefor  shall  be  pre- 
sented to  the  company  within  ninety-one  days 
after  the  same  may^  have  occurred." 

Under  this  provision,  a  written  notice  of  a 
claim  for  loss  and  Injury  which  results  from 
the  negligence  of  the  company  before  the 
cattle  are  loaded  for  shipment  Is  just  as  es- 
sential to  recovery  as  It  Is  In  case  of  a  claim 
for  loss  or  Injury  sustained  during  transpor- 
tation. Counsel  refer  to  Railroad  Co.  v. 
Beets,  sapra,  wherein  It  was  said  that  a  pro- 
vision with  reference  to  notice  In  a  shipping 
contract  did  not  apply  to  damages  sustained 
before  transportation  begins  or  after  It  has 
ended,  and  only  covered  such  Injuries  as  oc- 
cur while  the  stock  Is  In  transit.  The  con- 
tract which  was  under  consideration  In  that 
case  was  not  so  broad  in.  Its  terms  as  the  one 
In  question  and  contained  no  provision  as 
to  claims  for  losses  or  injuries  sustained 
previous  to  the  loading  of  stock  for  ship- 
ment. No  reason  Is  seen  why  notice  of  a 
claim  for  such  loss  may  not  be  the  subject  of 
a  contract  between  the  parties  the  same  as  It 
Is  for  a  claim  for  Injuries  occurring  between 
the  place  of  shipment  and  the  place  of  des- 
tination. The  same  rule  most  therefore  be 
applied  to  a  claim  for  loss  or  Injury  sus- 
tained t^  the  plaintiff  before  shipment  was 
made.  The  required  notice  not  having  been 
given  and  being  one  which  the  carrier  cau- 
liot  waive  or  the  defendant  omit  to  require, 
the  demurrer  to  plaintiff's  evidence  upon 
this  cause  of  action  bhould  have  been  bu»-' 
talned. 


The  ruling  of  the  district  court  sustaining 
f&e  demurrer  to  plalntUTs  evidence  'on  one 
count  In  favor  of  the  defoidant  Is  affirmed, 
and  ibff  judgment  in  fbvor  of  the  plaintiff 
on  the  other  cause  of  action  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
judgment  in  favor  of  the  defendant 

BURGH,  I4ASON,  PORTER,  and  DAW- 
SON, JJ.,  concurring. 

JOHNSTON,  O.  J.  (dissenting).  The  pro- 
visions relating  to  the  kind  of  notice  that 
shall  be  given  of  a  claim  of  damages  does  not 
in  my  opinion  enter  Into  the  rate  that  shall 
be  charged,  nor  does  a  holding  that  there  Is 
no  necessity  of  giving  notice  of  a  loss  where 
a  party  already  has  full  notice  and  knowl- 
edge of  the  same  open  the  way  to  discrimi- 
nation or  violation  of  the  terms  of  the  com- 
merce acts.  The  purpose  of  the  notice  is  to 
afford  the  carrier  an-  opportunity  to  Inquire 
Into  the  validity  and  justice  of  a  claim  of 
loss,  and  not  to  defeat  a  recovery  for  a  loss 
actually  sustained  and  of  which  the  carrier 
has  all  the  knowledge  which. a  written  notice 
would  give.  How  can  a  written  notice  be 
essential  where  the  defendant  admits  knowl- 
edge of  the  loss  for  which  a  claim  Is  made? 
If  the  cattle  died  during  transportation  and 
the  defendant  assisted  in  loading  and  unload- 
ing them  and  In  that  way  had  learned  of 
their  condition  and  that  a  claim  was  made 
for  Injuries  sustained,  wh^t  pnrjKJse  can  be 
subserved  by  a  formal  notice  of  these  facts? 
Stipniatlona  providing  that  no-  recovery  can 
be  had  for  the  negligence  of  the  carrier  un- 
less notice  Is  given  are  sustained  on  the 
theory  that  it  Is  only  reasonable  that  the 
carrier  should  have  an  opportunity  to  Inspect 
the  Injured  animals  before  they  are  removed 
from  its  custody  or  mingled  with  other 
animals.  Unless  given  such  an  opportunity, 
the  carrier  would  have  difficulty  In  ascertain- 
ing the  nature  and  extent  of  the  Injuries; 
but.  If  the  carrier  has  had  this  opportunity 
and  has  learned  the  condition  .of  the  injured 
animals,  the  purpose  of  the  notice  has  been 
folly  accomplished.  -Under  such  circnmstono 
es,  the  formality  of. a  written  notice  Is  not 
regarded  to  be  a  reasonable  requirement  or 
to  be  necessary  to  a  recovery  of  damages 
in  Intrastate  shipments.  Railway  Co.  v. 
Poole,  73,  Kan,  4C6,  87  Pafi.  465;  RaUway 
Co.  V.  Fry,  74  Kan.  548,  87  Pae.  764;  Corne- 
lius V.  Railway  Co.,  74  Kan.  599,  87  Pac.  75l ; 
Railway  Co.  v.  Trogley,  75  Kan.  440,  89  Pac 
908;  Ray  v.  RaUway  Co.,  90  Kan.  244,  183 
I'ac.  847.  I  am  unable  to  see  why  the  rule 
applicable  to  Intrastate  shipments  should  not 
apply  to  those  made  under  the  federal  law, 
nor  how  such  an  Interpretation  of  the  con- 
tract and  law  can  operate  as  a  discrimina- 
tion or  defeat  the  purpose  of  the  federal  law. 

WEST,  J.,  joins  In  this  dlasent  MAR- 
SHALL, jr„  dissenting. 
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GARCIA  et  aL  T.  ATCHISON,  T.  &  S.  F.  EX. 
CO.     (No.  20607.) 

(Sapreme  Court  of  Kansas.     AprH  T,  1917.) 

(SvlUlus  by  the  Court.) 

1.  Bailboads   (S=5>276(1)  —  Durr  to  Tbkb- 

PASSEB. 

Rule  followed  that  a  railway  company's 
duty  to  a  trespasser  is  merely  to  re&ain  from 
willfully  injuring  him. 

IBd.  Note. — For  other  cases,  see  Railroads, 
Cent.  DiR.  {  878.] 

2.  Railboads  «=>280— Injcbt  to  TsEaPAfie- 

Kft— LlABILITT. 

Where  a  boy  climbs  into  a  switch  engine  and 
his  presence  is  known  to  the  fireman,  but  not 
to  the  engineer,  and  the  switch  engine  is  struck 
by  a  freight  train  and  the  boy  is  caught  and 
killed  in  the  wreck,  though  the  engineer  and 
-fireman  saved  their  lives  by  jumping  from  the 
«ngine  before  the  collision,  the  fact  that  the  fire- 
man who  had  no  authority  to  do  so  permitted 
the  boy  to  remain  on  the  engine  does  not  es- 
tablish wanton  or  willful  negligence  on  the  part 
of  the  railway  company  so  as  -to  render  it  liable 
for  damages  in  an  ajction  brought  b7  the  boy's 
parents. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  902-909.] 

Appeal  from  District  Court,  Reno  County. 

Action  by  Luis  Garcia  and  Leogadia  Gar- 
cia against  the  Atchison,  Topeka  &  Santa  F^ 
Railway  Company.  Judgment  for  plaintifCs, 
and  defendant  appeals.    Reversed. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  for  appellant 
J.  R.  Beecblug,  o^  HuttAttnaon,  for  appellees. 

DAWSON,  J.  The  plaintiff's  son,  a  hoy  of 
14,  was  killed  while  riding  In  the  defend- 
ant's switch  engine  In  the  railroad  yards  at 
Hutchinson.  A  switch  bad  been  left  open, 
whereby  a  freight  train  collided  with  the 
switch  engine.  The  engineer  and  fireman 
saved  themselves  by  Jumping,  but  the  boy 
was  caught  la  the  wreck  and  died  from  his 
Injuries.  The  boy's  parents  recovered  judg- 
ment, and  the  Jury  made  special  findings: 
'  "(2)  Di|]  he  ride  out  to  the  place  near  where 
he  was  killed  on  the  steps  or  ladder  of  a  box 
car?    Ans.  Yes.     »     •     * 

"(4)  Was  he  in  the  gangway  between  the  en- 
gine and  tender  at  tlM  tune  of  the  ooUisionT 
Ans.  Yes.    •    •    • 

"(6)  Was  there  a  door  between  the  end  of 
the  engineer's  cab  and  the  gangway  and  a  door 
between  the  end  of  the  fireman's  cab  and  the 
gangway?    Ans.  Yes.    »    ♦    • 

"(12)  When  did  the  fireman  and  engineer  of 
the  switching  crew  discover  that  an  ocradent 
was  likely  to  occur?  Ans.  When  the  ti»ili  ap- 
proached switch. 

"(13)  After  they  discovered  that  an  accident 
was  likely  to  occur,  did  they  do  what  they  rea- 
sonably could  to  prevent  the  acoldettt?  Ans. 
Yes. 

"(14)  Had  either  the  fireman  or  the  engi- 
neer authority  under  the  rules  of  the  defendant 
to  permit  the  boy  Garcia  to  ride  on  the  engine? 
Ans.  Na 

"(15)  Did  either  the  engioeer  or  the  fireman 
of  the  switching  crew  know  of  Pedro  Garcia  be- 
ing on  the  engine  prior  to  the  time  they  started 
to  jump  off,  and,  if  so,  which  one  of  them? 
Ans.  Yes,  fireman.     •     ♦     ♦ 


"(1^  If  you  find  for  the  plafaitiff  on  the 
ground  that  the  defendant  was  wantonly  and 
willfully  negligent,  then  state  what  employ^ 
of  the  defendant  was  so  negligent  and  of  what 
bis  negligence  consisted?  Ans.  Fireman  per- 
mitting boy  to  ride." 

The  defendant  filed  a  motion  for  Judg- 
ment on  the  special  findings.  This  was  over- 
ruled, and  defendant  appeals. 

We  have  not  been  favored  with  a  brief  or 
argument  by  plaintiffs. 

[1 , 2]  Th^  engine  was  of  the  "full  boiler 
type,"  having  separate  cabs  for  the  engi- 
neer and  fireman,  and  apparently  the  engi- 
neer did  not  know  the  boy  was  on  the  en- 
gine. The  fireman,  who  did  know  of  the 
boy's  presence  on  the  oigine,  had  no  authori- 
ty to  permit  him  to  ride.  Kemp  v.  Railway 
Co.,  91  Kan.  477,  138  Pac.  621.  The  finding 
merely  is  that  the  fireman  knew  he  was  on 
the  engine.  In  this  situation  the  boy  was  a 
trespasser.  Gen.  Stat.  1915,  §  3760.  As  such 
the  defendant's  only  duty  toward  him  was 
not  to  do  him  a  willful  injury.  The  trial 
court  recognized  this  principle,  and  the  only 
willful  negligence  found  by  the  Jury  is  that 
the  fireman  permitted  him  to  ride.  While  a 
railroad  engine  is  probably  not  a  proper 
place  for  a  youngster,  it  cannot  be  declared 
that  it  was  wanton  and  willful  negligence  to 
permit  him  to  ride  on  the  engine.  It  is  a 
place  where  enginemen  must  ride,  and  is  not 
inherently  a  dangerous  place.  The  fact  that 
the  fireman  did.  not  put  the  boy  off,  or  noti- 
fy the  engineer  of  his  presence  so  that  the 
latter  might  put  him  off,  was  not  willful 
negligence,  nor  was  the  collisioa  with  tlie 
freight  train  the  natural  and  probable  con- 
sequence of  the  fireman's  permitting  the  boy 
to  ride.  Wantonness  or  willfulness  was  not 
shown  simply  because  it  did  not  exist.  The 
case  does  not  differ  in  principle  from  those 
already  decided  by  tills  court  Handley  v. 
RaUway  (3o.,  61  Kan.  237,  59  Pac.  271;  Wil- 
son V.  Railway  Co.,  66  Kan.  183,  71  Paa  282; 
Mendenhall  v.  Railway  Co.,  66  Kan.  438,  71 
Pac.  846,  61  h.  R.  A.  120,  97  Am.  St  Rep. 
380;  Railway  Co.  v.  Lacy,  78  Kan.  622,  97 
Pac.  1025;  Gamble  v.  Uncle  Sam  OU  Co.,  No. 
20,646,  decided  March  10,  1917,  100  Kan.  74, 
163  Pac.  627. 

In  view  of  the  Jury's  special  findings  and 
the  failure  to  establish  willful  negligence  on 
the  part  of  the  defendant,  the  latter  was  en- 
titled to  Judgment 

Reversed.    All  the  Justices  concurring. 


CITY   OF  EMPORIA  v.  ATCHISON,  T.  * 
8.  F.  RY.  CO.     (No.  20210.) 

(Supreme  Court  of  Kansas.     April  7,  1917.) 

(Bultahut  Iv  the  Court.) 
Mandamus  «=3l64(4)  —  Pleapij«o  —  Juoo- 

MENT. 

The  facts  alleged  in  an  answer  and  return 
to  an  alternative  writ  of  mandamus  examined. 


4ts»For  other  casea  let  Mm*  topic  and  KBT-NUMBER  In  all  <£e7-Numbered  DisratB  and  Indexes 
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and  held  to  require  that  plaintiff's  motion  for 
judgment  on  the  pleadings  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  38S.] 

Original  mandamus  by  the  City  of  Em- 
poria, Kansas,  against  the  Atchison,  Topeica 
&  Santa  'k'6  Railway  Company.  Plaintiff's 
motion  for  Judgment  on  the  pleadings  denied. 

See,  also,  88  Kan.  611,  129  Pac..l61;  94 
Kan.  718,  147  Pac.  1095. 

Gilbert  H.  Frith,  of  Emporia,  for  plaintiff. 
W.  B.  Smith,  O.  J.  Wood  and  A.  A.  Scott,  all 
of  Topeka,  and  William  Osmond,  Of  Oreat 
Bend,  for  defendant 

DAWSON,  J.  The  city  of  Emporia  appUes 
for  a  writ  of  mandamus  directing  the  Santa 
F£  Railway  Company  to  proceed  forthwith 
to  comply  with  a  resolution  of  the  city  gov- 
ernment wliich  reads: 

"Resolved,  that  the  Atchison,  Topeka  &  San- 
ta T6  Railway  Company  open  State  street  at 
Third  avenue  for  public  travel." 

The  defendant's  answer  and  return  to  the 
alternative  writ  recites  that  in  April,  1912, 
the  dty  established  the  grade  of  State  street 
about  17%  feet  below  the  defendant's  rail- 
way embanlcment;  that  the  city's  purpose  in 
80  doing  was  to  accommodate  a  subway  or 
undergrade  crossing  on  State  street ;  that  in 
order  to  construct  a  surface  or  grade  cross- 
ing at  the  intersection  of  State  street  and 
Third  avenue  it  would  require  the  defend- 
ant to  change  the  grades  established  by  the 
city's  ordinances  which  defendant  has  no 
lawful  right  to  do,  and  would  subject  it  to 
damage  suits  by  the  adjacent  property  own- 
ers. The  answer  also  invokes  the  protection 
of  the  Bill  of  Rights  and  the  Fourteenth 
Amendment,  and  concludes  thus: 

"Defendant  further  avers  that  there  is  no  ne- 
cessity for  a  surface  crossing  over  defendant's 
railway  at  the  intersection  of  Third  avenue  and 
State  street,  and  that  said  resolution  of  the 
board  of  commissioners  of  the  city  of  Ehnporia, 
dated  May  18,  1915,  was  not  passed  in  good 
{aith,  but  for  the  sole  and  only  purpose  of  re- 
quiring the  defendant  railway  to  construct  at 
a  large  ezpmse  an  undergrade  crossing  at  State 
itraet,  which  this  court  has  heretofore  decided 
it  waa  not  bound  to  do." 

The  plaintiff  moves  for  Judgmoit  on  the 
pleadings. 

In  1812,  the  idalntlff  ai^Ued  to  this  court 
for  a  writ  of  mandamus  requiring  the  de- 
ftodant  to  build  a  subway  at  the  intersection 
of  Third  avenue  and  Congress  street,  one 
block  east  of  the  place  where  the  crossing  is 
DOW  demanded.  The  defendant  at  that  time 
contoided  tliat  the  logical  place  where  the 
subway  should  be  constructed  was  at  the  in- 
tersection of  State  street  and  Third  avenue 
and  avowed  its  willingness  to  participate  in 
the  construction  of  a  subway  thereat.  This 
was  conceded  by  the  city  in  its  motion  for 
lodgment  in  that  case,  but  this  court  issued 
a  peremptory  writ  on  January  11,  1913,  di- 
recting the  Santa  F6  to  construct  the  subway 


on  Congress  street  as  demanded  by  the  plain- 
tiff. City  of  Emporia  v.  Railway  Co.,  88 
Kan.  611,  129  Pac.  161.  Some  two  years  lat- 
er, the  plaintiff  applied  to  us  for  a  writ  of 
mandamus  to  compel  the  Santa  F4  to  ctm- 
struct  a  subway  at  the  intersection  of  State 
street  and  Third  avenue,  where  the  railway 
company  contended  it  should  have  been  lo- 
cated In  the  first  instance.  The  writ  was  de- 
nied. City  of  Emporia  v.  Railway  Co.,  94 
Kan.  718,  147  Pac.  1095. 

Now  the  matter  Is  renewed  by  this  appli- 
cation for  a  writ  requiring  the  defendant  to 
construct  some  kind  of  a  crossing.  Scarcely 
two  years  ago,  we  held  that  the  requirement 
of  a  subway  crossing  at  this  place,  only  one 
block  distant  from  the  subway  put  in  by  our 
order  in  1913,  was  unreasonable.  Nothing  is 
shown  to  indicate  that  there  is  any  material 
change  in  the  situation,  or  that  there  is  such 
an  increase  in  population  or  congestion  of 
business  in  the  vicinity  since  the  matter  was 
last  considered  as  to  warrant  tlie  court  in 
subjecting  tne  railway  to  the  expense  of  a  sub- 
way crossing  at  this  time.  We  again  recog- 
nize the  city's  naked  legal  right  to  some  sort 
of  a  crossing  at  this  intersection,  and  that 
is  conceded  by  the  defendant.  But  It  is  not 
shown  thus  far,  however,  what  sort  of  a 
crossing  would  be  feasible  without  a  re-es- 
tablishment of  the  street  grades.  It  was  in- 
timated at  the  argument  that  there  is  some 
prospect  that  the  litigants  will  be  able  to  de- 
vise some  practical  method  of  settling  tills 
question.  This  is  tlie  sensible  thing  to  do. 
For  the  present,  however,  it  needs  no  pro- 
found disquisition  on  the  powers  of  a  dty 
and  the  duties  of  a  railway  company  to  show 
that  on  the  facts  pleaded  by  defendant,  and 
conceded  by  plaintiff  for  the  purpose  of  pro- 
curing our  opinion  thereon,  the  motion  for 
Judgment  on  the  pleadings  must  be  denied. 
See  Drainage  District  v.  Railway  Co.,  99 
ICan.  188,  204,  206,  and  citaUons,  161  Pac. 
937.    All  the  Justices  concurring. 


KANSAS  FLOUR  MILLS  00.  v.  DIBKS.* 
(No.  20826.) 

(Supreme  Court  of  Kansas.     April  T,  1917.) 

(Btllaiui  iy  the  CourtJ 

1.  Sales  «=i>160(3)— Cohstbdotior  «w  Cor- 

TRAor— Tike  of  Deuvbbt. 
In  a  contract  for  the  sale  of  wheat,  the  par- 
ties stipulated  that  it  was  to  be  delivered  on  or 
before  December  30,  1914,  and  that  in  case  the 
seller  failed  to  make  delivery  on  that  day  the 
buyer  ha^  the  option  to  extend  the  time  of  de- 
livery, cancel  the  contract,  or  buy  wheat  on  the 
account  of  the  seller.  Heid,  that  the  seller  had 
all  of  Deconber  30th  in  which  to  deUver  the 
wheat,  and,  as  it  was  not  delivered  within  that 
time,  the  buyer  had  a  right  on  December  31st 
to  extend  the  time  of  delivery  until  Januaiy  16, 
1916. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Gent.  Dig.  {  356.] 
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2.  Sales  <8=»418(2)— Bbeaoh  or  Contract— 

Deuvebt  Dakaoes. 
The  wheat  not  bein([  delivered  within  the 
time  originally  fixed  or  within  the  extended  time 
and  the  market  price  of  wheat  havine  adranced, 
the  bayer  was  entitled  to  recover  as  damages  the 
difference  between  the  contract  price  and  the 
market  price  at  the  place  of  deliverr  on  Janu- 
ary 15,  1915,  the  time  to  which  the  delivery 
was  extended. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SS  1176-1179.] 

Appeal  from  District  Court,  Rush  County. 

Action  by  tine  Kansas  Flour  Mills  Com- 
pany against  E.  L.  Dirks.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
and  cause  remanded,  with  directions  to  ren- 
der Judgment  for  plaintiff,  etc. 

T.  A.  Noftzger,  of  Wichita,  and  W.  H. 
Russell  and  Frank  U.  Russell,  botb  of  La 
Crosse,  for  appellant.  S.  I.  Hale  and  Harry 
W.  Hanson,  botii  of  La  Crosse,  for  appellee. 


JOHNSTON,  C.  J.  The  Kansas  Flour 
Mills  Company  brought  this  action  against 
E,  L.  Dirks  to  recover  damages  for  breach 
of  a  contract  to  deliver  wheat  The  con- 
tract for  the  wheat  was  as  follows: 

"Shaffer,  Kansas,  Dec.  3,  1914.  To  the  Kan- 
sas Flour  Mills  Company:  I  hereby  offer  to  sell 
yon  1000  bushels  of  wheat  to  be  delivered  to 
yonr  elevator  at  Shaffer,  Kansas,  on  or  before 
Dec.  30th,  1914,  for  $1.00  per  bushel,  off  grades 
to  be  settled  for  at  market  difference  on  day  of 
delivery.  If  I  fail  to  make  delivery  as  above 
specified,  you  may  extend  time  of  delivery,  can- 
'  eel  contract,  or  buy  in  for  my  account,  at  your 
option.    E.  L.  Dirks. 

"The  above  offer  is  accepted  this  3d  day  of  De- 
cember 1914.  The  Kansas  Flour  Mills  Com- 
pany, by  Geo.  W.  Vanhorn." 

The  defendant  without  any  valid  or  legal 
excuse  failed  to  deliver  but  78  bushels.  On 
December  81,  1914,  plaintiff,  for  the  purpose 
of  extending  the  contract,  wrote  the  follow- 
ing letter,  which  the  defendant  received  In 
due  course  of  mail: 

"On  Dec.  3d  you  contracted  with  our  agent 
at  Shaffer  1,000  bu.  wheat  for  delivery  on  or 
before  Dec.  30th  and  up  to  the  present  writing 
have  delivered  only  78  bu. 

"We  are  extending  this  contract  until  Jan. 
15th  and  must  ask  that  you  deliver  the  wheat 
by  that  time.  '  If  you  do  not  deliver  the  wheat 
we  will  have  to  buy  it  in  for  your  account,  and 
charge  you  with  our  loss." 

On  December  30,  1914,  the  market  price 
of  wheat  at  Shaffer  was  $1.12  per  bushel, 
and  on  January  15,  1915,  it  was  $1.29.  The 
defendant  contended  that  the  contract  was 
breached  on  December  30th  and  that  plaintiff 
could  not  exercise  the  option  after  that  time, 
and  th«  trial  court  decided  that  plaintiff's 
letter  of  December  3l8t  did  not  extend  the 
ccmtract  as  it  had  already  expired ;  that  Its 
breach  occurred  on  December  30th.  Judg- 
ment was  rendered  in  favor  of  plaintiff  for 
.'^32.64,  the  difference  between  the  market 
pric6  on  December  30tb  and  the  contract 
price,  less  $78,  the  value  of  the  wheat  de- 
fendant had  delivered  to  plaintiff. 


i  [1]  On  this  appeal  it  is  insisted  that  the 
defendant  had  all  of  December  30tb  in  whicb 
to  make  delivery,  that  the  earliest  pos- 
sible day  for  plaintiff  to  make  Its  election 
to  extend  the  contract  was  December  31st 
that  the  contract  was  duly  extended  to  Jan- 
uary 15th,  that  the  market  price  on  that 
date  should  g^>vem  In  determining  the  dam- 
ages to  whidi  it  was  entitled,  and  that  it 
should  have  been  awarded  Judgment  against 
the  defendant  for  $189.38  with  interest  there- 
on from  January  15,  1015.  Did  the  contract 
end  on  December  30th,  or  was  it  continued 
by  the  action  taken  by  the  plaintiff  on  the 
following  day?  Defendant  was  entitled  to 
all  of  December  30th  in  whicb  to  make  de- 
livery of  the  wheat  just  the  same  as  he  was 
to  the  29th  day  of  that  month.  Delivery 
under  the  contract  was  to  be  made  on  or 
before  the  30th  day  of  December,  and  de- 
fendant would  not  have  been  in  default  If 
delivery  had  been  made  at  any  business  hour 
of  that  day.  In  the  absence  of  notice  to  the 
contrary,  the  plaintiff  had  a  right  to  assume 
that  the  defendant  would  deliver  the  wheat 
before  the  lapse  of  the  day  fixed  in  the  con- 
tract, and,  if  It  had  been  tendered  during 
that  day,  the  plaintiff  could  not  have  declar- 
ed a  cancellation  of  the  contract  The  op- 
tion reserved  to  the  plaintiff  had  to  be 
promptly'  exercised  after  the  default,  and 
the  extension  could  only  be  made  for  a  rea- 
sonable time.  The  exercise  of  the  option  on 
the  day  following  the  expiration  of  the  time 
fixed  In  the  contract  was  in  good  time^  and 
the  notice  given  to  the  defendant  in  the  let- 
ter of  December  30th  extending  the  time  of 
delivery  until  January  IS,  1916,  must  be  re- 
garded as  having  fixed  a  reasonable  time  and 
to  be  a  proper  exercise  of  the  option  named 
In  the  contract  The  court  was  therefore  In 
error  in  holding  that  plaintiff  could  not  ex- 
ercise the  opti<m  under  the  contract  after 
the  80th  day  of  December. 

[2]  A  proper  measure  of  damages,  where 
the  seller  falls  to  deliver  grain  or  other 
chattels  at  the  time  stipulated  in  the  con- 
tract of  sale.  Is  the  difference  between  the 
contract  price  and  the  market  price  at  the 
time  and  place  of  delivery.  Stewart  v.  Pow- 
er, 12  Kan.  506;  Gray  v.  Hall,  29  KaiL  704. 
While  holding  that  the  contract  was  not  ex- 
tended, the  court  awarded  the  plaintiff  the 
difference  between  the  contract  price  of  $1 
per  bushel  and  $1.12  which  was  the  market 
value  of  wheat  on  December  30th.  It  ap- 
pears that  before  that  date  defendant  did 
deliver  78  bushels,  and  reckoning  the  value 
of  the  balance  of  the  wheat,  022*  bushels,  at 
12  cents  per  bushel,  the  difference  between 
the  contract  and  market  prices,  It  would 
amount  to  $110.64;  but  it  appears  that  the 
plaintiff  bad  not  paid  for  the  78  bushels  that 
had  been  delivered,  and  subtracting  the  val'je 
of  that  quantity  from   the  increased  value 
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of  that  not  delivered  we  hare  $32.64,  the 
amoont  for  which  judgment  was  given. 

The  plaintiff  insists  that  it  was  entitled 
to  an  award  based  on  the  price  of  wheat 
OD^  January  15,  1915,  the  time  of  delivery 
Bxed  by  the  extension  of  the  contract.  G%is 
contention  must  be  sustained.  The  option  to 
extend  the  time  of  delivery  was  a  part  of 
the  contract  It  was  sumK>rted  l^  the  same 
consideration  as  the  stipulation  fixing  De- 
cember 30th  as  tlie  time  of  delivery,  and, 
when  the  option  was  exercised  and  a  reason- 
able time  named  by  plaintiff  for  delivery,  It 
was  just  as  binding  upon  the  defendant  as 
if  it  bad  been  tbe  original  time  fixed  by  the 
contract  The  court  found  that  defendant 
w'as  In  the  wrong  and  had  no  valid  excuse 
for  bis  failure  to  deUver  the  balance  of  the 
wheat  Be  had  stipulated  that  settlement 
should  be  made  as  of  the  agreed  time  of  de- 
livery, and  also  that  the  time  of  delivery 
might  be  extended  by  the  plaintiff.  Market 
prices  fluctuate,  and  if  prices  bad  declined 
between  December  30,  1914,  and  January  15, 
1915,  defendant  would  have  had  a  right  to 
settle  by  the  ruling  price  on  January  15th, 
whldti  had  become  the  agreed  date  for  de- 
livery by  the  action  taken  in  accordance  with 
the  provisions  of  the  contract  He  breach- 
ed the  contract,  and  he  should  not  be  per- 
mitted to  say  that  it  ended  on  December  30tb, 
when  It  was  expressly  agreed  that  it  might 
be  kept  alive  for*a  longer  time  regardless  of 
whether  it  should  be  for  the  benefit  of  one 
or  both  of  the  parties  and  where  the  stipu- 
lated steps  had  been  taken  to  ke^  it  alive. 
It  does  not  appear  that  there  was  a  rescis- 
sion of  the  contract  by  plaintiff  on  Decem- 
ber 30th,  or  at  any  time  before  January  15th, 
the  date  when  the  contract  actually  expiredw 
The  plaintiff  was  entitled  to  recover  as  dam- 
ages 29  cents  a  bushel  on  the  922  bushels 
not  delivered,  or  $26738,  less  $78,  the  value 
of  the  wheat  which  was  delivered. 

The  Judgment  is  revprsed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
In  favor  of  the  plalnUfl  for  $189.28,  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum  from  January  15,  1915.  All  the  Jus- 
tices concurring. 


WAIiLINGFORD  et  «1.  v.  BUSHTON  GRAIN 
&  SUPPLY  CO.    (No.  20679.) 

(Supreme  Court  of  Kansas.    Feb.  10,  1917.    On 

Motion  for  Modification  of  Judgment 

April  7,  1917.) 

(SvUatut  by  th«  Court.) 

1.  ConriBACTS  <8=»245(2>— Confibsjatiow— Ef- 
noT. 
Where  a  cootract  is  made  by  telephone  for 
the  purchase  and  shipment  of  grain,  followed 
by  a  letter  of  confirmation  from  the  purchaser 
to  the  seller  setting  forth  the  terms  of  the  con- 
tract, the  written  confirmation  controls,  unless 
titn  seller  makes  known  to  the  purchaser  any  ob- 
jection he  may  have  to  the  terms  as  stated  there- 


b^     Strong  v.  Ringle,  96  Kan.  578,  152  Paa 

fEd.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  i  1130.] 

2.  Sales  i&=5l01,  421— BaEAcn— Waiver. 

In  an  action  to  recover  damages  for  defend- 
ant's failure  to  ship  wheat  according  to  contract, 
the  defense  was  that  defendant  bad  rescinded 
because  plaintiffs  refused  to  pay  a  draft  for  the 
first  car  shipped.  The  court  properly  instructed 
that  if  anything  was  said  or  done  by  defendant 
to  induce  plaintiffs  to  believe  it  had  waived  the 
failure  to  pay  the  draft  it  would  be  estopped 
afterwards  to  claim  a  breach  by  reason  of  non- 
payment; but  in  another  instruction  the  court 
charged  in  substance  that  defendant  would  be 
relieved  from  the  consequences  of  auch  waiver  if 
afterwards,  and  without  fault  on  its  part,  it 
breached  the  contract  on  some  other  grotmd. 
Held,  upon  the  facts  stated  in  the  opinion,  that 
the  giving  of  the  latter  instruction  was  error, 
and  that  it  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i§  267,  208,  1203.] 

3.  Sales  *=»422— Action  fob  Bbeach— Find- 
ings— Judgment. 

Upon  the  special  findings,  it  is  htM,  that 
plaintiff  is  entitled  to  judgment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g  1204.] 

(Additional  S]/Uabits  ty  Editorial  Staff.) 
On  Motion  for  Modification  of  Judgment 

4.  Sales  «=s>418(2)  —  Breach  of  Contbaot  — 
Meastjbe  of  Damages. 

Where  wheat  was  bought  for  shipment  dur- 
ing the  month  of  August  and  the  seller  breached 
the  contract  on  August  6th  or  7th,  the  measure 
of  damages  was  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  place  of 
delivery  when  the  wheat  would  have  been  deliv- 
ered if  shipped  up  to  the  close  of  August  31st 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  1176-1179.] 

Appeal  from  District  Court,  Bice  County. 

Action  by  E.  R.  Wallingford,  O.  A.  Walllng- 
ford,  and  S.  P.  Wallingford,  partners,  doing 
business  under  the  firm  name  and  style  of 
Wallingford  Brothers,  against  the  Bushtoii 
Grain  &  Supply  Company.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Reversed, 
and  cause  r^nanded,  with  directions. 

Campbell  &  Campbell,  of  Pittsburg,  for  ap- 
pellants. Jones  &  Jones,  of  Lyons,  for  ap- 
pellee. 

PORTER,  J.  The  action  was  to  recover 
damages  for  the  failure  of  defendant  to  ship 
4,000  bushels  of  wheat  during  the  month  of 
August,  1914,  according  to  a  contract  between 
the  parties.  There  'w&a  a  verdict  and  Judg- 
ment for  defendant,  firom  wbich  plaintiffs 
appeal. 

Wallingford  Bros.,  grain  merchants  at 
Wichita,  on  July  10,  1914,  bought  by  tele- 
phone from  the  defendant,  a  grain  company 
at  Bushton  in  Rice  county,  5,000  bushels  of 
No.  2  hard  wheat  at  67  cents  a  bushel,  basis 
Bushton,  subject  to  destination  weights  and 
grades,  for  August  shipment  via  Missouri 
Pacific  Railway.  The  contract  was  confirm- 
ed by  correspondence.  The  petition  set  forth 
these  facts,  and  further  that  on  August  4th 
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defendant  tendered  od  the  contract  one  oar 
of  wheat  billed  to  New  Orleans  as  Instructed 
by  plaintifTs,  and  that  on  August  Bth  defend- 
ant wired  plaintiffs:  "Can  you  use  wheat  on 
contract  billed  to  you  at  Chicago?  Wire  an- 
swer." To  which  plaintiffs  at  once  replied, 
instructing  defendant  to  bill  tbe  wheat  to 
plaintiffs  at  Chicago.  It  averred  that  de- 
fendant failed  and  refused  to  ship  the  re- 
maining 4,000  bushels  during  the  month  of 
August,  although  Importuned  by  plalntUfs  to 
do  so ;  and  that  upon  such  refusal  the  plain- 
tiffs, pursuant  to  the  contract,  went  Into  the 
open  market  and  purchased  for  defendant's 
account  at  the  then  reasonable  price  the 
same  amount  of  No.  2  hard  wheat,  paying 
therefor  89.9  cents  a  busrtiel  above  the  con- 
tract price.  Plaintiffs  asked  Judgment  for 
$1,596,  the  amount  of  the  difference  In  prices. 

The  answer  admitted  the  sale  by  phone  to 
plaintiffs  of  5,000  bushels  of  wheat  of  the 
grade  mentioned,  but  alleged  the  wheat  was 
to  be  paid  for  by  sight  draft  with  bill  of  lad- 
ing attached  as  each  car  was  loaded,  which 
draft  the  plaintiffs  were  to  pay  when  present- 
ed at  Wichita.  It  denied  that  the  written 
confirmation  of  plaintiffs  correctly  stated  the 
terms  of  the  verbal  contract.  It  averred 
that  on  August  1st  the  defendant,  following 
instructions  in  letters  from  plaintiffs  that 
the  wheat  be  shipped  to  New  Orleans  for  ex- 
port, shipped  one  car  of  wheat  and  drew  on 
plaintiffs  for  $720,  but  that  on  August  4th  the 
draft  upon  presentation  to  plaintiffs  was  pro- 
tested and  payment  thereon  refused.  The 
answer  further  alleged : 

That  the  contract  "was  canceled  by  the  breach 
of  plaintiffs  and  their  refusal  to  pay  said  draft 
and  the  demand  by  plaintifts  to  ship  said  wheat 
on  arrival  drafts,  and  that  at  no  time  until 
plaintiffs  broke  said  contract  by  refusing  to  pay 
for  said  wheat  did  defendant  refuse  to  deliver 
the  same.  That  after  plaintiffs  failed  to  take 
said  wheat  and  pay  for  same  according  to  agree- 
ment, and  protested  the  draft  drawn  therefor, 
it  refused  to  ship  any  more  wheat  to  plaintiffs, 
and  is  without  fault.  That  it  had  a  right  to 
cancel  said  contract,  and  that  it  did  so,  and  is 
not  indebted  to  plaintiffs." 

Attached  to  the  answer  were  copies  of 
correspondence  between  the  parties,  includ- 
ing letters  from  plaintiffs  in  July  directing 
that  the  wheat  be  billed  to  New  Orleans  for 
export;  also,  plaintiffs'  letter  dated  August 
1st  confirming  a  telegram  of  the  same  date. 
The  letter  reads: 

"We  wired  you  to-day  as  follows:  'Hold  bill- 
ing of  wheat  until  further  notice  from  us.' 
While  we  don't  want  you  to  think  that  we  are 
act  ^oing  to  protect  our  contracts  sooner  or  lat- 
er, since  the  embargo  has  been  extended  on  Gal- 
veston and  on  account  of  the  unsettled  condition 
prevailing  throughout  the  entire  world  such  as 
foreign  wars,  impending  railroad  strikes,  etc., 
wo  have  advised  each  one  of  our  customers  not 
to  biU  anything  for  us  until  the  situation  clears 
up.  Bankers  everywhere  are  uneasy  and  this 
embargo  already  has  forced  ns  to  carry  an  im- 
mense lot  of  wheat  and  at  present  we  don't  care 
to  jeopardize  our  credit  or  our  commercial  stand- 
ing by  trying  to  do  the  impossible.  If  you  find 
you  have  to  bill  grain  and  can  make  drafts  pay- 
able on  arrival  of  car  at  destination,  no  doubt 
we  can  take  care  of  a  limited  amount  of  it.     If 


yen  care  to  handle  It  in  tkh  way,  yon  may  write 
us  and  we  will  write  von  billing.  Ton  do  not 
need  to  telephone  or  telegraph  as  that  Ui  a  need- 
less expense.  We  are  indeM  very  sorry  for  the 
prevailing  conditions,  but  these  are  Uiings  of 
which  we  have  rto  control" 

The  reply  admitted  ftat  payment  of  de- 
fendant's draft  for  the  first  car  of  wheat  was 
refused,  but  it  alleged  that  on  August  4th, 
the  day  It  was  presented,  plaintiffs  called 
defendant  by  phone  and  explained  tiiat,  ow- 
ing to  tlje  outbreak  of  the  Knropenn  War,  an 
embargo  placed  by  railroads  on  shlpmcntn  to 
Gulf  ports,  and  the  refusal  of  banks  to  dis- 
count drafts  with  bills  of  lading  attadied, 
plaintiffs  could  not  then  take  care  of  the 
draft,  but  that,  if  defendant  would  call  back 
the  draft  and  draw  an  arrival  draft  on  the 
car,  they  would  arrange  for  Its  payment  and 
would  ^ve  the  defendant  billing  for  the  rest 
of  the  6,000  bushels  to  markets  other  than 
Gulf  ports  for  export.  It  alleged  that  de- 
fendant agreed  to  withdraw  the  draft  and 
await  plaintiffs'  further  Instructions  ns  to 
handling  the  wheat  purchased.  The  reply 
denied  that  defendant  canceled  tlie  contract 
for  the  reasmi  alleged,  and,  on  the  contrary, 
averred  that  defendant  recognized  the  same 
as  valid  and  reafllrmed  it  by  wiring  plaintiffs 
on  August  5th,  after  it  was  advised  of  the 
nonpayment  of  the  draft,  asking  if  plaintiffs 
could  use  the  wheat  billed  to  Chicago,  to 
which  plaintiffs  at  once  replied  afllrmatlvely 
and  directed  defendant  to  bill  the  wheat  to 
Chicago. 

The  manager  of  plaintiffs'  business  at 
Wichita  testified  that  he  talked  with  Mr. 
Miller,  defendant's  manager,  on  the  after- 
noon of  August  4th,  and  told  him  the  draft 
attached  to  the  bill  of  lading  had  not  been 
t>aid,  and  explained  the  unsettled  conditions 
which  made  It  Impossible  for  them  to  protect 
it ;  that  at  that  time  he  knew  the  draft  had 
been  presented,  but  did  not  know  it  had  been 
protested ;  that  Miller  said  he  could  have  tho 
draft  held  for  a  few.  days ;  and  that  he  told 
Miller  It  might  be  possible  they  could  bill 
the  rest, of  the  wheat  to  Chicago,  as  some 
grain  was  moving  that  way.  He  testified 
that  on  August  5th  he  received  from  defend- 
ant the  following  letter,  dated  August  4th: 

"As  per  conversation  over  the  phone  this  p. 
m.  with  your  Mr.  Walllngford  about  the  protest 
on  draft  for  car  No.  99247  B.  &  O.,  wish  to 
say  that,  while  we  were  talking  over  the  phone, 
bur  banker  came  in  with  a  telegram  saying  that 
the  draft  had  been  protested,  hence  we  thought 
that  the  best  course  to  parsue  was  to  let  it  be 
returned,  and  when  we  get  your  instructions,  we 
will  have  the  draft,  and  then  can  follow  out  your 
instructions.  We  are  sorry  that  you  did  not  get 
us  in  time,  SO  that  we  could  have  saved  you  the 
protest." 

It  was  on  August  6th  that  defendant  wired 
asking  if  plaintiffs  could  use  the  wheat  at 
Chicago,  to  which  plaintiffs  replied  In  tlie 
affirmative  and  directed  that  the  wheat  be 
billed  to  Chicago. 

The  evidence  shows  without  dispute  that 
on  August  4th  the  market  price  of  wheal; 
baais  Bnslit<»i,  ranged  from  62)^  to  87  cents. 
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On  Angnst  5th  the  price  was  87  cents,  the 
same  as  the  contract  price  at  which  defend- 
ant had  agreed  to  deliver.  This  was  the  date 
of  the  telegram  just  referred  to.  On  August 
6th,  when  defendant  wrote  plaintiffs  rescind- 
ing the  contract  and  stating  aa  reasons  there- 
for that  plaintiffs  bad  refused  on  August 
4tta  to  pay  the  $720  draft,  the  price  at  Bush- 
ton  had  risen  to  7i  cents.  On  the  7th,  when 
plalntiflfs  received  the  letter  notifying  them 
of  defendant's  intention  to  rescind  the  con- 
tract, the  price  had  risen  to  about  78  cents, 
and  after  that.  In  the  language  of  one  wit- 
ness. It  "went  up  like  a  skyrocket." 

Among  the  findings  of  the  Jury  In  answer 
to  questions  sulHnltted  by  plaiBtlSs  are  the 
tcilowiag: 

"(I)  What,  if  anything,  did  plaintiffg  fail  to 
do,  that  they  should  have  done  under  their  con- 
tract with  defendant  to  Joly  10,  1914,  the  con- 
tract in  question?  A.  They  should  have  talsen 
care  of  sight  draft  for  ear  in  transit  to  New  Or- 
leans. Also,  they  breached  their  contract  with 
defendant  when  they  informed  him  they  couldn't 
liandle  wheat  only  with  delivery  draft  attached 
(on  August  1st?). 

"(2)  If  yon  tod  that  plahitiffs  failed  to  do 
anything  that  they  shonid  have  done  under  their 
contract  with  defendant,  then  state  on  what  date 
defendant,  or  its  agent,  first  learned  of  such 
failure  or  default  on  the  part  of  plaintifTs.  A. 
On  August  4th, by  telephone.  Also,  when  he  re- 
ceived letter  reierred  to  above  in  answer  to 
No.  1. 

"(3)  On  what  date  did  plaintiffs  first  learn 
from  defendant  that  defendant  wished  to  cancel 
the  contract  of  July  10,  1914?  A.  When  ho  got 
defendant's  letter  of  August  6tb. 

"(4)  Was  defendant  informed  on  Au/pist  4, 
1914,  that  plaintiffs  had  not  taken  up  his  draft 
for  $720  attached  to  bill  of  lading  showing  ship- 
ment of  one  car  of  wheat  by  defendant  to  plain- 
tiffs on  the  contract  in  question?    A  Tea. 

"(5)  After  defendant  learned  that  plaintiffs 
had  not  taken  up  its  draft  for  $720,  the  pur- 
chase price  of  the  car  of  wheat  shipped  to  them, 
said  draft  bping  for  the  purchase  price  of  said 
car  of  wheat,  did  not  defendant  ask  for  and 
get  from  plaintiffs  instructions  relative  to  the 
billing  of  the  rest  of  the  wheat  covered  by  the 
contract?  A.  Yes,  he  asked  for  prompt  and  got 
delayed  instructions,  but  not  in  accordance  with 
the  original  contract." 

"(8)  After  defendant  companv  had  learned 
that  plaintiffs  had  not  paid  for  the  car  of  wheat 
shipped  by  it  to  them  on  contract,  by  failing 
to  pay  the  draft  presented  to  them  on  August 
4,  1914,  with  bill  of  lading  attached,  what,  if 
anything,  did  defendant  say  or  do,  which  induced 
plaintiffs  to  believe  that  it  intended  to  ship  the 
rest  of  the  5,000  bushels  of  wheat  covered  by 
the  contract  of  July  10,  1914?  A.  Sent  tele- 
gram asking  if  plaintiff  could  use  wheat  on  con- 
tract billed  to  him  at  Chicago. 

"(9)  Did  plaintiffs,  at  the  time  that  they  failed 
to  take  up  tbe^draft  of  defendant  presented  to 
them  for  payment  on  August  4,  1914,  say  or  in- 
dicate to  d<>fendant  that  they  renounced  the  rest 
of  the  S.00O  bushel  contract,  and  did  not  intend 
to  be  bound  thereby?    A.  No,  they  did  not. 

"(10)  At  the  time  that  defendant  first  leam- 
eii  of  any  failure  on  the  part  of  plaintiffs  to  com- 
ply with  every  part  of  their  contract  with  de- 
fendant of  July  10,  1914,  was  the  price  of  No. 
2  hard  wheat,  basis  Bushton,  under  the  same 
terms  as  covered  by  said  contract,  higher  or  low- 
er than  the  price  of  wheat  on  the  same  basis  at 
the  time  when  plaintiffs  first  learned  from  de- 
fendant that  defendant  desired  to  cancel  its 
said  contract  with  plaintiffs?     A.  tower. 

"(11)  Was  the  reasonable  market  value  of 
Wheat  at  Buriiton,  under  the  same  tema  aa  ex- 


pressed in  the  contract  between  plaintiffs  and 
defendant,  higher  or  lower  than  the  contract 
price  on  August  4,  1914?    A.  Slightly  lower." 

"(13)  Was  the  reasonable  market  value  of 
wheat  at  Bushton,  under  the  same  terms  as  ex- 
pressed in  the  contract  between  the  plaintiffs 
and  defendant,  higher  or  lower  than  the  contract 
price  on  August  8,  1914?    A.  Slightly  higher. 

"(14)  Could  plaintiffs,  immediately  after 
learning  that  defendant  wished  to  cancel  its 
contract  with. plaintiffs  of  July  10,  1914,  or  at 
any  time  thereafter  during  the  month  of  Au- 
gust, 1914,  have  bought  in  the  amount  of  wheat 
unshipped  by  defendant  on  said  contract  at  a 
price  basis  Bushton,  equal  to  or  lower  than  the 
contract  price  of  67  cents  per  bushel  basis  Bush- 
ton?    A.  No." 

In  answer  to  questions  submitted  by  de- 
fendant, the  jury  made  the  following  find- 
ings: 

"Did  not  the  plaintiff  commit  the  first  breach 
of  the  contract  by  failing  to  pay  the  sight  draft 
for  the  car  of  wheat  shipped  August  1,  1914? 
A.  Yes. 

"Did  not  plaintiffs,  at  about  6  o'clock  in  the 
evening  of  August  4,  1914,  promise  the  manager 
of  defendant  company  that  he  would  write  him 
full  instructions  and  make  arrangements  to  care 
for  the  draft  which  had  been  protested  and  that 
he  would  so  write  him  that  night?    A.  Yes. 

"Did  the  plaintiffs  pay  or  arrange  to  pay  or 
provide  for  the  payment  of  the  sight  draft 
which  was  protested,  or  write  the  defendant  with 
reference  to  the  same  as  agreed  in  the  conversa- 
tion over  the  telephone  the  evening  of  the  4th 
of  August,  1914,  at  any  time  before  August  6, 
1914?    A.  No. 

"Did  the  defendant  send  the  telegram  of  Au- 
gust 5,  1914:  'Can  you  use  wheat  on  contract 
billed  to  Chicago?  Wire  answer'— relying  on 
the  promise  of  uie  plaintiff  made  over  the  tele- 
phone to  write  instructions  on  the  night  of  Au- 
gust 4,  1914,  with  reference  to  the  payment 
of  the  draft  which  had  been  protested?    A.  Yes. 

"Did  not  defendant  after  sending  telegram 
of  August  5,  1914,  receive  back  the  draft  pro- 
tested with  the  bill  of  lading  attached?    A.  Yes. 

"Did  rot  defendant,  after  receiving  back  the 

Jtrotested  draft  and  bill  of  lading,  notify  plain- 
iffs  by  the  letter  of  August  6,  1914,  that  the 
contract  was  canceled  for  the  reasons  stated  in 
the  letter?    A.  Yes. 

"Did  the  plaintiffs,  ever  at  any  time  before 
bringing  this  action,  offer  to  pay  to  defendant 
the  protested  draft  with  the  cost  of  the  protest 
fees  thereon?    A.  No. 

"Did  the  defendant  ever  waive  plaintiffs' 
breach  of  the  contract  in  failing  to  pay  the 
draft?  A.  No.  The  including  of  the  words  'on 
contract,'  in  telegram  of  August  5th,  saved  such 
telegram  from  being  a  waiver." 

[1]  1.  Plaintiffs'  letter  confirming  the  pur- 
chase of  the  wheat  by  phone  was  accepted 
and  retained  by  the  defendant,  except  for  a 
slight  change  in  one  particular  which  has 
no  bearing  upon  the  controversy,  and  there- 
fore the  terms  of  the  contract  as  stated  In 
the  written  confirmation  are  controlling. 
Strong  v.  Blngle,  96  Kan.  573.  575,  152  Pac. 
631,  632.  In  the  opinion  in  that  case  it  was 
said: 

"In  order  to  avoid  the  consequences  of  misun- 
derstandings, defects  of  memory,  in  some  in- 
stances hypertrophy  of  memory,  and  in  other  in- 
stances equivocation  or  downright  untruthful- 
ness, those  engaged  in  the  grain  business  have 
adopted  a  method  of  rendering  the  result  of  their 
oral  negotiations  definite  and  certain.  After 
oral  negotiations  have  been  concluded,  one  of  the 
parties  immediately  states  the  result  in  writing 
and  submits  the  writing  to  the  other  for  approv- 
al.   It  is  the  duty  of  the  recipient  of  the  writing 


Digitized  by 


Google 


278 


164  PACIFIC  REPORTBK 


(Kan. 


to  communicate  his  objections  to  the  other  par- 
ty, if  he  have  any,  and  to  decline  performance 
if  unwilling  to  be  bound  by  it." 

The  written  conflnnation,  after  stating  tbe 
terms  as  to  prices,  destination,  and  weights, 
reserved  the  right  to  change  destination  of 
all  shipments,  and  also  the  right  to  buy  in 
the  grain  for  the  seller's  account  If  shipments 
were  not  made  according  to  contract.  It 
contained  other  provisions  which  plaintiffs 
contend  should  be  construed  so  as  not  to 
require  payment  for  the  wheat  until  it  was 
delivered  and  accepted  at  New  Orleans. 
They  contend  that  the  court  erred  in  con- 
struing tbe  contract  when  it  charged  that 
plaintiffs  breached  it  by  failing  to  pay  tbe 
draft  for  the  first  car  before  it  reached  Its 
destination,  and  in  charging  the  jury  that 
defendant  was  not  obliged  to  ship  the  rest 
of  the  wheat  unless  it  waived  this  breach  of 
the  contract  In  the  view  we  have  taken  of 
the  case,  it  is  not  deemed  necessary  to  con- 
sider these  contentions- 
El]  2.  Tbe  theory  upon  wtdch  plaintiffs 
bron^t  the  action  was  that  defendant  bad 
waived  any  right  to  rescind  the  contract  it 
may  have  had  by  reason  of  plaintiffs'  fail- 
ure to  pay  the  draft  for  tbe  first  car  of 
wheat.  This  became,  and  throughout  the 
trial  continued  to  be,  the  determinative  ques- 
tion. The  plaintiffs  requested  a  number  of 
instructions  upon  the  law  of  waiver  based 
upon  the  rule  declared  in  Capper  v.  Paper 
Co.,  86  Kan.  355,  121  Pac.  519.  These  in- 
structions were  refused.  It  is  true,  tbe 
court  instructed  that,  if  tbe  jury  believed 
from  the  evidence  that  anything  was  said 
or  done  under  the  contract  by  the  defendant 
to  induce  plaintiffs  to  believe  that  failure  to 
pay  the  draft  was  waived,  the  defendant 
would  be  estopped  to  claim  afterwards  a 
breach  by  reason  of  nonpayment;  but  tbe 
court  had  already  given  instruction  No.  7, 
which  allowed  the  Jury  to  excuse  defendant 
from  tbe  consequences  of  such  waiver,  pro- 
vided they  found  that  defendant  "afterwards, 
without  fault  on  tbe  part  of  tbe  plaintiffs, 
arbitrarily  breached  tbe  contract  by  refusing 
to  fulfill  it,  on  some  other  ground  than  that 
of  the  fault  of  the  plaintiffs."  The  jury  found 
that  defendant  did  Induce  plaintiffs  to  be- 
lieve it  was  going  to  ship  the  rest  of  the 
wheat,  but  that  this  constituted  no  waiver. 
The  letter  written  by  defendant  on  tbe  eve- 
ning of  August  4th,  following  tbe  telephone 
conversation  in  reference  to  tbe  protested 
draft,  is  Itself  sufficient  to  establish  tbe  waiv- 
er. It  shows,  not  only  tbe  cordial  relations 
between  the  parties,  but  tbe  entire  absence 
of  any  purpose  on  the  part  of  defendant  to 
rescind  the  contract,  at  least  while  the  price 
of  wheat  remained  where  It  was.  The. letter 
reads: 

"As  per  conversation  over  the  phone  this  p.  m. 
with  your  Mr.  Wallingford  about  tbe  protest  on 
draft  for  car  No.  9924T  B.  &  C,  wish  to  say 
that,  while  we  were  tallcing  over  the  phone,  our 
banker  came  in  with  a  telegram  saying  that  the 
draft  had  been  protested,  hence  we  thought  that 
the  best  course  to  purane  was  to  let  it  be  re- 


turned, and  when  we  get  your  inatmctioiw,  'we 
will  have  the  draft,  and  can  then  follow  cot 
your  instructions.  We  are  sorry  that  yon  did 
not  get  us  in  time,  so  that  we  could  have  saved 
you  the  protest." 

Followed,  as  this  letter  was,  tbe  next  day 
by  a  telegram  asking  If  plaintiffs  could  aee 
the  "wheat  on  contract"  billed  to  Chicago,  the 
Jury  could  do  no  less  than  find  that  defend- 
ant did  induce  plaintiffs  to  believe  that  it 
intended  to  ship  the  rest  of  the  wheat.  But 
tbe  Jury  found  that  this  did  not  constitute 
a  waiver  of  the  nonpayment  of  the  draft. 
This  finding  makes  it  apparent  tliat  tbe  Jury 
were  misled  by  Instruction  7,  which  permit- 
ted them  to  explore  tbe  field  of  speculation 
in  an  effort  to  discover  "some  other  ground" 
upon  which  to  avoid  the  waiver.  And  mo, 
when  asked  the  question,  "Did  defendant  ever 
waive  plaintiffs'  breach  of  the  contract  in 
falling  to  pay  the  draft?"  the  jury  answered: 

"No.  The  including  of  tbe  words  '<m  contract' 
in  the  telegram  of  August  5tb  saved  such  tele- 
gram from  being  a  waiver." 

On  the  contrary,  instead  of  saving  the  mes- 
sage from  constituting  a  waiver,  tbe  use  of 
tbe  words  "on  contract"  only  served  to  elim- 
inate any  possible  doubt  as  to  what  par- 
ticular wheat  the  defendant  wanted  permis- 
sion to  ship  to  Chicago.  The  courts  do  not 
need  the  aid  of  a  Jury  to  translate  the  mean- 
ing or  declare  the  legal  effect  of  plain,  un- 
ambiguous language  used  in  a  telegram  re- 
lating to  everyday  business  affairs,  and  will 
not  permit  tbe  rights  of  parties  to  be  frit- 
tered away  by  an  abltrary  finding  of  a  Jury 
declaring  the  legal  effect  of  such  an  instru- 
ment to  be  something  opposed  to  reason  and 
common  sense.  Besides,  in  so  far  as  tbe  find- 
ing becomes  a  question  of  law,  it  is  for  the 
courts  to  determine  and  not  for  the  Jury.  See 
Capper  v.  Paper  Co.,  supra. 

[3]  3.  The  plaintiffs  insist  it  was  error  to 
deny  their  motion  for  Judgment  on  the  spe- 
cial findings.  The  Jury  were  asked  to  state 
what,  if  anything,  plaintiffs  did  or  failed  to 
do  that  they  should  have  done  under  the 
contract    Tbe  answer  was: 

"They  should  have  taken  care  of  sight  draft 
for  car  in  transit  to  New  Orleans,  Also,  they 
breached  their  contract  with  defendant  when 
they  informed  him  they  couldn't  handle  wheat 
only  with  delivery  draft  attached— <on  August 
1st?)." 

The  Jury  also  found  that  defendant  first 
learned  on  August  1st  by  letter  that  plain- 
tiffs would  require  arrival  drafts,  and  first 
learned  of  tbe  failure  to  pa^  the  draft  on 
August  4th.  They  further  found  that  plain- 
tiffs were  not  notified  until  August  6th  that 
defendant  would  not  furnish  the  rest  of  the 
wheat ;  and  that  after  defendant  had  learned 
that  plaintiffs  bad  allowed  the  draft  to  be 
protested,  and  after  notice  of  the  refusal  to 
accept  sight  drafts  before  arrival  of  the 
wheat  at  destination,  tbe  defendant  induced 
plaintiffs  to  believe  that  it  intended  to  ship 
the  rest  of  the  wheat  covered  by  the  con- 
tract 

It  would  be  unconscionable  to  pennit  tlie 
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defendant  to  rescind  the  contract  after  the 
wbeat  had  suddenly  advanced  In  price,  and  to 
base  Its  right  to  rescind  upon  grounds  which  it 
liad  notice  of  and  was  willing  to  forgive  ao 
long  as  the  price  of  wheat  remained  at  or 
below  the  level  of  prices  when  the  contract 
was  made. 

In  Capper  v.  Paper  Co.,  86  Kaa  355,  121 
Pac.  519,  an  Instruction  was  approved  which 
charged  in  substance  that,  if  plaintiff  failed 
to  make  payments  as  provided  in  the  con- 
tract and  this  provision  had  not  been  waived, 
the  defendant  bad  a  right  to  cancel;  but, 
if  the  Jury  should  find  from  the  evidence 
that  anything  said  or  done  under  the  con- 
tract Induced  plaintiff  to  believe  that  this 
condition  was  waived,  the  defendant  would 
be  estopped  from  afterwards  claiming  non- 
performance. 

In  the  present  case,  the  evidence  and  the 
findings  are  that  defendant,  with  notice  of 
the  very  things  which  the  jury  declare  con- 
stituted the  breach  by  plaintiffs,  Induced 
plaintiffs  to  believe  that  they  would  ship  the 
rest  of  the  wheat.  In  other  words,  It  waived 
the  breach:  and  It  then  follows  as  a  mat- 
ter of  law  that  defendant  could  not  after- 
wards and  when  the  price  of  wheat  had  risen 
take  advantage  of 'the  breach  and  rescind 
the  contract  The  plaintiffs  were  entitled  to 
judgment  upon  the  findings  for  the  amount 
paid  by  them  as  shown  by  the  findings  for 
the  wheat  defendant  failed  to  deliver. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judgment 
In  accordance  herewith.  All  the  Justices  con- 
curring. 

On  Motion  for  Modification  of  Judgment 

Tliere  is  a  motion  asking  for  a  modification 
of  the  Judgment  the  claim  being  that  the 
price  at  which  plaintiffs  bought  In  the  wheat 
aa  September  4th  is  not  the  true  measure  of 
damages.  The  wheat,  however,  was  not 
boat^t  as  the  defendant  clahna  for  "Augnst 
delivery."  According  to  the  confirmation,  it 
was  parchased  for  "August  shipment"  and 
if  defendant  had  shipped  the  wheat  <m  Au- 
gust Slst  as  it  had  the  right  to  do,  and  had 
drawn  drafts  .with  bills  of  lading  attached, 
September  4th  would  have  been  the  time 
when.  In  the  regular  course  of  business,  the 
drafts  woold  have  been  presented.  Plain- 
tiffs' testimony  is  that  they  never  notlfled 
the  defendant  that  they  womld  not  acc^t 
the  wheat;  and  thetr  letter  to  defendant 
dated  Augtist  Ttb  was  sufficient  notice  that 
plalntiffiB  expected  to  look  to  defendant  for 
the  wheat  The  special  findings  are  that  at 
no  time  between  August  6th  and  September 
4th  could  the  plaintiffs  have  bought  In  the 
wbeat  at  or  lower  than  the  contract  price. 
It  was  a  matter  of  pure  speculation  whether 
by  extending  to  defendant  the  full  time  for 
delivery  the  damages  would  b^  less  or  great- 
er. It  Is  true,  as  def^dant  asserts,  the  time 
of  shipment  or  delivery  during  the  month  of 


^agnst  was  wholly  optional  with  defendant, 
but  defendant  exercised  no  option  except  to 
say  on  August  6th  that  it  would  not  deliver 
at  all. 

In  Mercantile  Co.  ▼.  Lusk,  45  Kan.  182, 
183,  25  Pac.  646,  the  general  rule  stated  In 
Benjamin  on  Sales,  J  1118,  in  a  case  where 
the  buyer  refuses  to  accept,  was  quoted  as 
follows: 

"The  date  at  which  the  contract  is  considereil 
to  have  been  broken  is  that  at  whieh  the  goods 
were  to  have  been  delivered,  not  that  at  which 
the  buyer  may  give  notice  that  he  intends  to 
break  the  contract,  and  to  refuse  accepting  the 
goods.  5  M.  &  W.  475;  [Pollansbee  v.  Adams] 
86  lU.  13;  [Kadisb  v.  Young]  108  111.  170  [43 
Am.  Bep.  648]." 

And  It  was  said  that  the  exact  converse  of 
this  rule  should  be  applied  to  a  case  where 
the  seller  breaches  the  contract  by  refusing 
to  deliver.  Among  the  authorities  dted  is 
WlndmuUer  v.  Pope,  107  N.  Y.  674,  14  N.  E. 
136,  which  is  quoted  as  follows: 

"The  time  of  dehvery,  and  not  the  time  when 
the  seller  gives  notice  that  he  intends  to  break 
the  contract,  is  the  rule." 

[4]  The  plaintiffs,  in  a,  brief  filed  in  op- 
position to  the  motion  to  modify  the  Judg- 
ment concede  that,  if  at  any  time  between 
August  6th  and  the  expiration  of  the  time 
for  delivery  plaintiffs  could  have  bought  in 
the  wheat  at  or  lower  than  the  price  agreed 
upon,  it  would  have  been  the  duty  of  plain- 
tiffs to  have  done  so,  In  accordance  with  the 
rule  declared  in  Lumber  Co.  v.  Lumber  Co., 
86  Kan.  131,  119  Pac.  321.  But  the  finding  of 
the  jury  Is  that  this  could  not  have  been 
done. 

In  a  case  Just  decided  (Flour  Mills  Co.  v. 
Dirks,  164  Pac.  273),  the  contract  as  extend- 
ed gave  the  seller  until -January  15th  to  de- 
liver the  wheat,  and  the  measure  of  dam- 
ages was  held  to  be  the  difference  between 
the  contract  price  and  the  market  price  at 
the  place  of  delivery  on  January  15th. 

The  time  of  shipment  was  during  the 
month  of  August  and  In  the  circumstances 
of  this  case  the  measure  of  damages  is  the 
difference  between  the  contract  price  and 
the  market  price  at  the  place  of  delivery  at 
the  time  the  wheat  would  have  been  deliv- 
ered if  shipped  at  the  close  of  August  Slst. 
It  has  been  held  that  the  burden  rests  upon, 
or  rather  that  it  is  Incumbent  upon,  the  de- 
faulting seller  where  the  bargain  was  for 
dellverv  by  installments  to  produce  evidence 
that  the  buyer  could  have  gone^'^ipto  the  mar- 
ket and  obtained  another  similar  contract 
on  such  terms  as  would  mitigate  bis  dam- 
Erges.  See  authorities  cited  in  Mercantile  Co. 
V.  Lusk,  supra,  where  this  rule  as  to  evidence 
was  adopted.  The  defendant  offered  no  evi- 
dence of  any  kind  upon  the  measure  of  dam- 
ages, choosing  to  stand  upon  his  right  to 
cancel  the  contract,  and  now  for  the  first 
time  raises  the  question.  The  fact  that  plain- 
tiffs could  have  elected  to  sue  at  once  upon 
notice  of  defendant's  intention  to  breach  the 
contract  (Caley  v.  Mins,  79  Km.  418,  IQQ  Pac. 
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09)  does  not  control  tbe  measure  of  damages- 
PlaintUTs  did  not  elect  to  sue  until  the  ex- 
piration of  the  full  period  In  which  defend- 
ant might  have  shipped  the  wheat  In  a  re- 
cent case  (Flour  Cft  t.  Brandt,  98  Kan.  587, 
158  Fac.  1120),  the  general  rule  declared  In 
Stewart  ▼.  Power,  12  Kan.  596,  and  Mercan- 
tile Co.  T.  Lusk,  supra,  was  recognized  as  the 
correct  one,  that  the  purchaser  should  bay 
In  at  the  time  and  place  of  delivery.  In  the 
case  at  bar  delivery  was  to  be  at  Wichita  on 
shipments  made  at  any  time  dpring  August 
In  the  opinion  in  Flour  Co.  v.  Brandt,  supra. 
It  wns  said: 

"The  dftmage  to  the  plaintiff  was  caused  by 
the  defendant.  He  could  have  prevented  damage 
to  the  plaintiff  by  performing  tbe  contract  on 
any  of  the  days  that  he  might  select.  He  refus- 
ed to  perform  his  contract  and  compelled  the 
plaintiff  to  adopt  such  measures  as  he  deemed 
best  to  reduce  his  losses.  The  defendant  ought 
not  to  be  permitted  to  cast  on  the  plaintiff  the 
burden  of  reducing  these  losses  and  then  say 
that  the  plaintiff  conid  have  better  reduced  the 
losses  by 'purchasing  wheat  on  a  different  day." 
98  Kan.  588,  158  Pac.  1121. 

The  motion  to  modify  the  Judgment  is  de- 
nied.   All  the  Justices  concurring. 


WHITEMAN  V.  CORNWELL  et  aL  • 
(No.  20522.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

■  (ByUahu»  ly  the  Court.) 

1.  JunouBNT  9=3400  —  Openino  —  E^vbot  — 
Bona  Fide  Pubcsaseb. 

The  rights  of  a  purchaser  of  real  estate  who, 
in  good  faith  and  for  a  valuable  consideration, 
and  in  reliance  on  a  judgment  quieting  the  title 
of  his  grantor,  acquires  the  property  by  war- 
ranty deed,  are  protected  by  section  83  of  the 
Civil  Code  (Gen.  St.  1900,  §  5676),  although 
the  judgment  may  be  opened  for  further  con- 
sideration as  to  tbe  rights  of  the  original  parties 
thereto. 

2.  JuDOMENT  «=»174  —  Openino  —  Effect  — 
Bona  Fidk  Pxtbchaseb. 

Tbe  defendant,  a  resident  of  Iowa,  owned  a 
tract  of  wild  unoccupied  land.  The  plaintiff  pro- 
cured a  questionable  and  perhaps  worthless  ti- 
tle thereto,  and  filed  an  action  to  quiet  and  con- 
firm tiis  title.  The  defendant  was  summoned  by 
publication;  and,  having  no  actual  notice,  judg- 
ment was  rendered  against  him  by  default.  The 
plaintiff  then  sold  the  land  by  warranty  deed  to 
a  third  party  who  relied  on  the  judgment  in 
good  faith  and  for  a  valuable  consideradlon. 
When  the  judgment  was  opened,  this  third  party 
appeared  and  .contested  with  the  defendant  In 
such  a  situatibn  the  rule  of  the  Civil  Code,  sec- 
tion 83,  protects  the  bona  fide  purchaser  under 
the  judgment  although  it  is  set  aside  so  far  as 
it  relates  to  the  controversy  between  the  plain: 
tiff  and  defendant 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  f§  300,  337.] 

Appeal  from. District  Court,  Seward  Coun- 
ty. 

Suit  by  K  H.  Whlteman  against  Allle  Corn- 
well,  Nicholas  Wagener,  and  Qthera.  Judg- 
ment by  default  against  defendant  Wagener, 


judgment  opened,  and  appearance  by  W.  S. 
Hodges,  and  judgment  for  W.  S.  Hodgea, 
claimant,  and  defendant  Wagener  appeals. 
Affirmed. 

y.  H.  Orlnstead,  of  Uberal,  for  appellant. 
F.  S.  Macy  and  B.  W.  Davis,  both  of  Liberal. 
for  appellee. 

DAWSON,  J.  This  appeal  presents  tbe  too 
familiar  predicament  of  a  man  whose  right 
to  a  tract  of  land  has  been  cut  off  by  a 
Judgment  founded  on  a  publication  service 
pursuant  to  the  statutes.  The  plaintiff,  who 
had  little  or  no  claim  to  the  land,  filed  a 
suit  against  the  defendant  Nicholas  Wagener 
and  others,  claiming  to  be  the  legal  and 
equitable  owner  of  the  land  In  controversy, 
and  other  lands  mentioned  in  his  petition. 
alleging  that  the  defendants  claimed  some  es- 
tate or  Interest  therein,  but  whatever  snob 
estates  or  Interests  might  be  they  were  all 
Inferior  to  bis  estate  and  right  to  possession, 
and  that  the  defendants  unlawfully  kept  bim 
out  of  possession,  and  praying  for  possession 
and  confirmation  of  his  title  and  for  a  writ 
of  restitution. 

Wagener,  the  owner  of  the  land,  resided  in 
Iowa,  and  he  was  summoned  by  publication 
— which  he  of  course  knew  nothing  abont — 
and  Judgment  was  rendered  against  bim  by 
default  The  decree  adjudged  the  plaintiff 
to  be  the  absolute  owner  of  the  land  in  ques- 
tion, and  confirmed  Ills  title  and  possession, 
and  decreed  that  If  the  defendant  was  In  pos- 
session a  writ  of  restitution  should  Issue 
forthwith  to  eject  any  and  all  persons  In  i>os- 
sesslon,  and  to  deliver  the  possession  to  the 
plaintiff.  When  Wagener  learned  of  these 
judicial  transactions  he  filed  a  motion  to  open 
the  jndgmait  and  filed  his  answer  deralgn- 
ing  title  through  mesne  conveyances  from 
the  United  States,  and  also  an  independent 
title  founded  on  tax  deeds.  The  Judgment 
was  opened,  bat  one  W.  S.  Hodges,  who  bad 
procured  a  warranty  deed  to  the  land  from 
the  plaintiff  executed  6  months  and  12  days 
after  the  default  Judgment  was  rendered 
against  Wagener,  appeared  and  claimed  tbe 
property  as-  a  bona  fide  purchaser  wltbont 
notice,  and  that  be  bad  relied  upon  the  de- 
fault judgment 

The  court  gave  Judgment  for  Hodges,  tbe 
plaintiff's  grantee,  and  Wagener  appeals. 

[1]  If  we  do  not  find  some  way  to  upset 
this  judgment  it  will  not  be  for  want  of.  an 
inclination  to  do  so,  but  only  because  of  le- 
gal obstacles  which  we  have  no  right  to  Ig- 
nore. The  general  finding  of  the  trial  ooort 
settles  all  the  Issuable  facts  In  favoc  of 
Hodges,  80  that  aveuie  of  relief  for  appel- 
lant Is  barred.  The  statute  provides>  that  tbe 
rights  of  bona  fide  purchasers  of  property 
the  title  to  which  has  been  judicially  deter- 
mined, after  6  months,  shall  not  be  affected 
by  proceedings  to  set  aside  judgments  ob- 
tained by  default  and  on  publication  service. 


ea>For  otliai-  easM  «» 
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car.  Code.  I  83  (Gen.  St  1909,  {  5676).  The 
precedents  respecting  tills  statate  are  too  nn- 
meroas  and  too  formidable  to  be  orercome. 
Howard  t.  Entreken,  24  Kan.  428;  Loan  Co. 
T.  Cable,  65  Kan.  306,  68  Pac.  1127 ;  Morris 
T.  -WiuderUn,  82  Kan.  035,  142  Pac.  944. 
The  case  of  Randall  r.  Barker,  67  Kan.  774, 
74  Pac.  240,  recognised  this  principle,  al- 
though the  court  found  it  possible  to  rescue 
the  tme  owners  of  the  property  because  their 
adversary  bad  not  acquired  title  under  the 
Judgment  or  in  reliance  upon  it,  but  had  pur- 
chased the  property  without  notice  of  the 
Judgment.  Nor  do  we  find  an  analogy  be- 
tween the  case  at  bar  and  that  of  McNutt  t. 
Nellans,  82  Kan.  424,  106  Pac.  834,  which 
counsel  for  appellant  urges  us  to  consider. 
It  is  there  said: 

"The  objection  which  the  plaintiffs  still  make 
to  the  title  is  that  the  judgment  was  rendered 
upon  aervice  by  publication,  and  may  be  vacated 
at  any  time  within  three  years.  The  doctrine, 
however,  is  established  by  numerous  decisions 
that  the  title  of  a  purchaser  in  good  faith  who 
relies  upon  a  judgment  quieting  title  to  the  land 
in  his  grantor  cannot  be  affected  or  distuVbed  by 
the  vacation  of  the  judgment,  but  is  protected 
by  the  express  provisions  of  the  statute.  Civ. 
Code.  I  77;  Gen.  Stat.  1901,  §  4511;  Code  1900. 
i  83;  Howard,  Adm'r,  v.  Entreken,  Adm'r,  24 
Kan.  428;  Loan  Co.  v.  Cable,  65  Kan.  306, 
68  Pac.  1127;  RandaU  v.  Barker,  67  Kan.  774, 
74  Pac.  240.  If,  therefore,  the  plaintiffs  had 
taken  a  conveyance  from  the  defendant  their  ti- 
tle would  not  be  affected  by  the  vacation  of  the 
judgipent,  provided  they  could  prove  that  they 
purchased  In  good  faith  and  in  reliance  upon  the 
Judgment."    82  Kan.  427,  108  Pac  835. 

[2]  Noticing  other  features  of  appellant's 
argument,  we  are  constrained  to  bold  that 
Hodges  did  maintain  the  burden  of  proof  to 
show  that  he  purc^based  the  property  in  good 
faith  and  in  reliance  on  the  Judgment — at 
least  the  trial  court  had  sufficient  evidence 
submitted  to  It  to  warrant  such  determina- 
tion. There  was  an  allegation  in  plaintiff's 
petitiou  that  defendant  was  in  possession, 
bat  it  developed  that  the  land  was  not  in 
the  actual  occupancy  of  any  person,  b^ng  the 
characteristic  undeveloped  land  still  quite 
common  in  that  part  of  the  state.  There  is 
a  doctrine  that  wild  lands  are  constructively 
in  the  possession  of  the  true  owner,  bat  tltis 
doctrine  cannot  be  extended  to  charge  a  pur- 
chaser with  constructive  notice  of  construc- 
tive possession  of  such  lands.  Haas  v.  Wil- 
son, 97  Kan.  176,  164  Pac.  1018.  There  was 
no  imprc^riety  in  the  recital  in  the  decree 
granting  a  conditional  writ  of  possession  if 
any  i)er8on  was  found  in  poaaesslon  of  the 
land,  and  the  issue  and  execution  of  such  a 
writ  to  pat  the  plaintiff  in  possession  of  this 
wild  and  onoccapied  land  would  have  been 
an  idle  ceremony.  It  is  aiso  contended  that 
one  cannot  quiet  his  title  if  he  has  no  title. 
He  cannot  if  his  adversary,  having  some  sort 
of  title,  sees  fit  to  contest  with  him.  But  If 
the  latter  foregoes  a  contest,  shall  not  the 
plalntifl  prevail?  If  I  am  sued  for  a  sum  of 
money  which  I  do  not  owe,  on  a  (dalm  with-. 


ont  even  a  shadow  for  it^  basis,  and  am  duly 
summoned  Into  court,  and  I  wholly  ignore 
the  Judicial  proceeding,  the  plaintiff  will  take 
Judgment  against  me  by  default,  and  in  time 
that  Judgment  will  become  unassailable. 
Certainly  I  wUl  then  be  indebted  to  the  per- 
son who  secured  Judgment  against  me,  and 
there  will  be  no  escape  from  It 

We  note  that  the  attorneys  who  examined 
the  title  advised  Hodges: 

"If  a  client  of  ours  should  take  title,  we  would 
want  them  to  look  up  the  possession  of  the  land, 
at  the  date  judgment  was  rendered,  which  was 
on  the  6th  day  of  June,  1913,  and  see  who  oc- 
cupied the  land  at  that  time,  and  see  whether  it 
has  been  occupied  since  that  time.  If  it  has 
not  been  occupied,  no  one  in  possession  of  the 
land  or  making  any  claim  of  ownership  over  it, 
then  we  would  say  that  a  warranty  deed  from  L. 
H.  Whiteman  would  give  good  title  to  this  land." 

In  deference  to  this  suggestion,  an  affi- 
davit of  one  who  knew  the  land  was  append- 
ed to  the  abstract  which  recited  that  the 
land  was  not  in  the  actual  possession  of  any 
person  ;  that  It  was  "raw  prairie  land." 

We  see  no  way  to  overturn  this  case  on 
the  question  of  possession.  That  section  83 
of  the  Civil  Code  serves  a  salutary  purpose 
is  undeniable.  That  its  wise  provisions  may 
be  perverted  has  frequently  been  recognized 
by  this  court.  Much  may  be  done  by  trial 
courts  to  prevent  its  being  misused.  Doubt- 
less much  is  so  done.  But  the  matter  of  se- 
curity of  title  is  essentially  a  question  for 
the  Legislature.  Its  flat  may  be  wise  or  un- 
wise, Just  or  unjust,  but  within  constitution- 
al limitations  its  will  is  supreme,  and  bow- 
ever  reluctant  we  may  be  to  apply  the  law 
to  a  given  case — and  this  appears  to  be  such 
a  one — oar  duty  to  recognize  and  to  declare 
it  may  not  be  avoided.  We  cannot  avoid  it 
here,  and  the  Judgment  is  affirmed.  All  the 
Justices  concurring. 


EBERHARDT  CONST.  CO.  v.  BOARD  OF 

COM'RS  OF  SEDGWICK  COUNTY. 

(No.  21248.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(SyUabut   hy  tM  Comrt.) 

1.  Manoakub  €=»84^Pubmo  Offioebs— Mis- 
take or  Law — Juuqhsnt. 

Where  public  officers  who  have  entered  into 
a  contract  in  that  capacity  refuse  to  recognize 
its  obligations  solely  by  reason  of  a  mistaken 
view  of  a  pure  question  of  law,  their  compliance 
with  it  may  be  enforced  by  mandamus ;  but  it 
does  not  follow  that,  where  the  controlling  body 
of  a  municipality,  m  the  exercise  of  its  judg- 
ment as  to  public  policy,  sees  fit  to  refuse  to 
proceed  with  a  contract,  preferring  to  answer 
m  damages,  it  can  be  held  to  specific  perform- 
ance by  a  writ  of  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  Sf  180-183.] 

2.  Counties  «=»178  —  Issuawcb  of  Bonds  — 
Special  EIuection — Notice. 

The  statute  requiring  the  notice  of  a  spe- 
cial election  to  vote  bonds  for  the  erection  of 
a  county  jail  to  be  published  in  a  newspaper 
"for"  80  days  before  the  time  set  is  not  com- 
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{>Ued  with  where  the  notice  is  omitted  from  the 
ast  iasQe  of  the  paper  prior  to  the  date  named. 
[Ed.    Note.— For   other   cases,    see   Counties, 
Cent.  Dig.  {$  26&-273.] 

3.  CouNTiEB  ®=al78— Bond   Isstjks— Spkcial 
Election. 

The  fact  that  the  election  was  held  upon  the 
same  day  as  the  state  primary  does  not  alter  its 
character  as  a  special  election. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §§  26^273.] 

4.  Counties  ®=178  — Bond  Issuk  —  Special 
Election — Notice — Invalidity. 

The  failure  to  publish  the  notice  of  such 
an  election  for  the  full  period  required  by  the 
statute  renders  the  election  void. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  8$  26S>-273.] 

5.  CoDNTiEa  €=»111  (2)  —  County  JaH/— Con- 
tract— Validity. 

The  county  board  has  no  power  to  provide 
for  the  erection  of  a  jail  without  a  vote  of  the 
people,  and  a  contract  made  under  color  of  an 
election  held  without  the  required  notice  having 
been  given  is  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §i  174,  181.) 

6.  CouNTna  ®=>49  — County  Boabd— Find- 

ING3. 

The  rule  that  ordinarily  the  finding  of  a 
public  body  as  to  the  steps  taken  preliminary  to 
Its  action  is  conclusive  does  not  apply  to  the 
situation  stated. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  |i  5ft-60.] 

7.  Estoppel  ®=»62(3)— Contracts. 

A  county  cannot  be  required  to  carry  out 
such  a  contract  on  the  ground  of  estoppel  re- 
sulting from  the  dealings  of  the  commissioners 
with  the  contractor,  for  the  reason  that  the 
rights  of  the  public  are  involved. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  $  153.] 

Original  mandamus  by  the  Eberbardt  Coa- 
Btructloa  Company  against  the  Board  of 
County  Commissioners  of  the  County  of 
Sedgwick.     Writ  denied. 

Burch,  Lltowlch  &  Royce,  of  Saltna,  and 
Stanley,  Stanley  &  Hegler,  of  Wichita,  for 
appellant  Ross  McCormick  and  Dale,  Ami- 
don  &  Buckland,  all  of  Wichita,  for  appellee. 

MASON,  J.  In  June,  1916,  the  commission- 
ers of  Sedgwick  county  decided  that  it  was 
desirable  to  build  a  jail  at  a  cost  of  $120,000. 
An  election  was  held  at'wliich  a  majority  of 
those  voting  declared  in  favor  of  issuing 
bonds  for  the  purpose.  In  September  a  con- 
tract was  entered  into  with  the  Eberhardt 
Construction  Company  for  the  building  of 
the  Jail.  Work  under  the  contract  was  begim 
by  purchasing  material  and  equipment,  a 
part  of  which  was  placed  upon  the  ground. 
Two  of  the  commissioners  were  succeeded 
by  newly  elected  officers  in  January,  and  in 
that  month  the  board  notified  the  company 
that  it  had  canceled  the  contract,  adding 
that  this  was  done  upon  the  opinion  of  the 
county  attorney  that  the  election  referred  to 
and  the  acts  taken  in  reliance  thereon  were 
without  authority  of  law.  The  company 
seeks  by  mandamus  to  require  the  board  to 


carry  out  the  contract  An  alternative  writ 
has  been  issued,  and  the  defendants  liave  filed 
an  answer  presenting  the  contention  that, 
even  If  the  contract  were  valid.  Its  perform- 
ance could  not  be  enforced  by  mandamus,  and 
that  it  is  void  because  of  a  defect  in  the  pub- 
Ucation  of  the  notice  of  the  election.  The 
case  is  submitted  upon  a  motion  for  Judg- 
ment on  the  pleadings. 

[1]  1.  Upon  the  question  of  procedure  tbe 
defendants  rely  upon  a  line  of  decisions  to 
the  effect  that  a  municipality  will  not  be  com- 
pelled by  mandamus  to  perform  spedflcally 
its  ordinary  business  contracts.  26  Cyc.  291 ; 
State  V.  Mortensen,  68  Neb.  376,  95  N.  W. 
831,  S  Ana  Cas.  291. 

The  plaintiff  relies  chiefly  upon  a  recent  de- 
cision of  this  court  In  which  the  contractor 
was  permitted  to  test  the  validity  of  a  con- 
tract for  the  building  of  a  bridge  by  manda- 
mus against  the  county  board  for  Its  enforce- 
ment Bridge  &  Iron  Co.  v.  Labette  County. 
97  Kan.  142,  154  Pac.  230;  Id.,  98  Kan.  2d2. 
158  Pac.  8.  It  was  said  in  the  opinion  in  tbat 
case  that  the  remedy  by  an  action  for  dam- 
ages was  not  fairly  adequate ;  that  the  profit 
to  accrue  to  the  plaintiff  from  the  building 
of  the  bridge  could  not  be  definitely  ascer- 
tained in  advance  of  p^formance.  The  spe- 
cific relief  there  sought  was  to  require  tbe 
defendants  to  close  the  site  of  the  bridge 
against  traffic  and  to  give  tbe  plaintiff  pos- 
session of  the  site  for  the  purpose  of  build- 
ing the  bridge.  The  principle  applicable  to 
that  situation  has  been  thus  stated : 

"Where  under  the  terms  of  a  contract  enter- 
ed into  by  a  municipality  and  its  contractor  for 
the  performance  of  such  work  it  is  provided,  or 
necessarily  implied,  that  the  municipality  shall 
do  and  perform  certain  things  esseutial  to  the 
performance  of  such  work  under  the  contract 
and  as  preliminary  thereto,  if  the  munieipaUtr 
refuse,  it  may  be  compelled  by  mandamus."  2 
Bailey  on  Habeas  Corpus,  i  262,  p.  1098. 

Where  a  valid  contract  has  been  entered 
into  for  tbe  making  of  a  public  Improvement 
in  pursuance  of  a  vote  of  the  people,  officials 
charged  with  a  miniBterl<U  duty  in  that  con- 
nection may  be  compelled  to  act  in  conformity 
thereto  by  mandamus  at  the  instance  of  any 
one  having  a  substanttal  interest  in  the  mat- 
ter. The  circumstance  that  the  pei^ns 
whose  action  is  sought  to  be  controlled  con- 
stitute the  governing  body  of  tbe  municipality 
concerned  does  not  render  them  immune  from 
being  required  to  perform  a  positive  duty 
which  Is  laid  upon  them  by  virtue  ot  their 
office,  and  which  involves  no  exercise  of  dis- 
cretion. Where  they  se^  to  Justify  nonac- 
tion on  their  part  solely  by  a  reason  wfal<di 
is  founded  upon  a  doubtful  conception  of 
their  legal  obligations — where  the  controver- 
sy grows  out  of  a  dispute  over  a  pure  ques- 
tion of  law,  an  authoritative  answer  to  which 
will  necessarily  end  the  matter — the  practice 
in  this  state  Is  to  permit  the  issue  to  be  de- 
termined in  mandamus,  although  In  some  Ju- 
risdictions the  interpretation  of  a  statute  by 
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eiecattve  officers  .will  not  be  interfered  witb 
by  courts  in  that  manner.  It-  does  not  fol- 
low that,  where  the  controlling  body  of  a 
poblic  corporation,  in  the  exercise  of  Its  judg- 
ment as  to  goyemmental  policy,  sees  fit  to 
refuse  to  proceed  with  a  contract  to  which  it 
has  committed  Itself,  preferring  to  answer  In 
damages  for  any  resulting  loss  to  the  con- 
tractor rather  than  to  carry  out  a  course 
which  it  has  determined  not  to  be  for  the  best 
interests  of  the  community,  It  can  be  compel- 
led to  perform  specifically  its  engagements 
by  a  writ  of  mandamus.  It  will  be  assumed 
without  deciding  that  the  present  case  falls 
within  the  class  to  which  mandamus  is  ap- 
plicable. 

[2]  2.  The  statute  requires  that  a  notice  of 
an  election  to  vote  upon  the  question  of  issu- 
ing bonds  to  cover  the  cost  of  a  county  build- 
ing shall  be  published  in  the  official  paper 
■for  not  less  than  thirty  days  preceding  the 
day  sudi  special  election  is  to  be  held."  Qen. 
Stat.  1915,  i  2553.  Here  the  election  was 
held  on  August  1,  1916.  The  notice  was  pub- 
lished In  the  official  paper  (a  weekly)  In  the 
Issues  of  June  30th,  July  7th,  July  14th,  and 
July  21st,  but  not  in  the  issue  of  July  28th. 
The  language  of  the  statute  requiring  a  pub- 
lication to  be  made  in  a  paper  "for"  a  given 
number  of  days  before  an  event  is  held  to 
mean  that  the  publication  must  run  during 
the  entire  period,  be  continuous  from  a  time 
that  far  In  advance  until  the  date  named, 
and  therefore,  although  the  first  publica- 
tion is  made  suffidently  early,  the  omis- 
sion of  the  notice  in  the  last  Issue  of  the 
paper  before  the  event  is  to  take  place  results 
in  a  failure  to  meet  the  legal  requirement. 
McCnrdy  v.  Baker,  11  Kan.  111. 

[3]  3.  The  fact  that  the  election  was  set 
upon  the  day  of  the  holding  of  the  state 
primary  did  not  alter  Its  status  as  a  special 
election,  held  at  a  time  selected  by  the  com- 
missioners, as  distinguished  from  a  general 
election,  held  at  a  time  designated  by  the 
statute.    Note  90  Am.  St.  Rep.  69,  70. 

[4]  4.  The  failure  to  publish  the  notice  of 
a  special  election  for  the  full  time  required 
by  law  is  a  fatail  defect  rendering  the  elec- 
tion void  and  preventing  the  lawful  Issuance 
c^  bonds  which  depend  upon  it  for  their  va- 
lidity. State  ex  rel.  v.  Staley,  90  Kan.  624, 
135  Pac.  602,  and  cases  there  cited;  Metzger 
V.  Davis,  98  Kan.  200,  157  Pac.  844. 

Formal  defects  In  a  published  notice  of  an 
election  which  do  not  diminish  its  efficiency 
In  giving  information  by  which  the  action 
of  voters  may  be  affected  are  not  necessarily, 
fatal.  Railroad  Co.  v.  Scott  County,  82  Kan. 
795,  109  Pac.  684;  City  of  Perry  v.  Davis, 
97  Kan.  369,  154  Pac  1127.  But,  as  was 
pointed  out  in  State  ex  rel.  v.  Staley,  Just  cit- 
ed, the  omission  of  the  notice  from  one  issue 
of  the  paper  in  which  the  law  required  it  to  be 
inserted  might  possibly  have  deprived  some 
voters  of  an  opportunity  to  take  part  In  the 
election,  and  thereby  have  Influenced  the  re- 
snlt 


[S]  5.  The  county  board  bad  no  power  to 
provide  for  the  erection  of  a  permanent  build- 
ing without  a  vote  of  the  people.  Gen.  Stat 
1915,  {  2552;  State  v.  County  of  Marion, 
21  E:an.  419.  The  contract  which  It  under- 
took to  make  with  the  plaintiff  was  there- 
fore In  excess  of  Its  legal  authority  and  uii- 
enforceable. 

[6]  6.  The  plaintiff  seeks  to  avoid  the  ef- 
fect of  these  considerations  by  invoking  the 
principle  by  which  it  Is  held  that,  where  the 
action  of  a  public  body  depends  upon  au- 
thorization by  prior  proceedings,  its  finding 
as  to  the  result  of  such  preliminary  steps, 
made  in  good  faith,  Is  conclusive.  State  ex 
rel.  V.  Holcomb,  95  Kan.  660,  149  Pac.  684; 
Stevenson  v.  Shawnee  County,  98  Kan.  671, 
159  Pac.  5. 

The  cases  dted  Involve  the  ascertainment 
of  facts  concerning  whldti  there  might  be 
some  room  for  a  difference  of  opinion.  The 
time  for  which  a  notice  has  been  published 
in  a  newspaper  Is  a  subject  which  admits 
of  exact  knowledge  and  absolute  proof,  and 
a  finding  contrary  to  the  fact  cannot  be  made 
the  basis  of  official  power.  That  the  publica- 
tion of  the  notice  of  an  election  to  vote 
bonds  for  the  full  period  prescribed  by  the 
statute  Is  a  jurisdictional  prerequisite  to 
their  Issue  is  too  firmly  established  by  prior 
decisions  of  this  court  to  be  regarded  as  an 
open  question.  It  has  been  held  that  a  fail- 
ure to  publish  the  notice  of  a  sheriff's  sale 
for  the  prescribed  time  is  a  mere  Irregularity 
which  does  not  render  the  sale  void.  Roun- 
savUle  V.  Hazen,  33  Kan.  71,  5  Pac.  422.  But 
In  that  situation  no  question  of  jurisdiction 
is  Involved.  The  confirmation  of  the  sale  Is 
a  judicial  decree,  not  open  to  collateral  at- 
tack except  for  fraud.  Capital  Bank  v.  Hun- 
toon,  35  Kan.  577,  11  Pac.  369;  17  Cyc.  1267. 
A  subsequent  showing  that  the  notice  of  sale 
had  been  omitted  altogether  would  not  avoid 
the  effect  ,of  the  confirmation.  Freeman  on 
Executions  (3d  Ed.)  i  286,  p.  1657;  Herman 
on  Executions,  $  342,  p.  515. 

[7]  7.  It  is  also  suggested  that,  as  the 
board  was  acting  within  the  scope  of  Its 
apparent  authority,  under  color  of  an  elec- 
tion presumably  held  according  to  law,  for 
the  regularity  of  which  the  commissioners 
themselves  vouched,  the  plaintiff  was  Justi- 
fied in  assuming  that  all  the  necessary  steps 
had  been  duly  taken,  was  not  required  to 
make  a  minute  examination  of  the  proceed- 
ings, and  should  be  protected  in  his  rights 
under  the  contract  which  he  entered  Into 
In  good  faith  In  reliance  on  the  action  of 
the  board.  This  reasoning,  if  sound,  would 
in  effect  allow  the  board  by  indirection  to 
exercise  a  power  denied  It  by  the  statute — 
to  accomplish  a  result  which  the  law  ex- 
pressly forbids.  The  limitation  on  the  power 
of  the  board  is  for  the  protection  of  the  tax- 
payers, and  acts  done  by  the  commissioners 
in  excess  of  their  legal  power  cannot  work 
an  estoppel  against  the  public  so  as  to  re- 
quire the  performance  of  an  executory  con- 
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tract  entered  Into  without  authority,  or  to 
require  recognition  of  the  obligations  of  sncta 
a  contract  after  its  partial  execution,  beyond 
making  compensation  for  beneflts  actually  re- 
ceived. 10  R.  C.  h.  707.  See  in  tUs  connec- 
tion Ritchie  y.  City  of  Widiita,  90  Kan.  663, 
1^  Paa  176.  We  do  not  regard  the  situation 
as  one  for  the  application  of  the  principle  by 
which  the  recital  In  municipal  bonds  that  the 
acts  on  which  the  right  to  issue  them  de- 
pends have  been  duly  performed  is  held  to  be 
conclusive  against  the  municipality  after 
they  have  passed  into  the  hands  of  an  inno- 
cent purchaser.  That  rule  results  from  an 
application  of  a  doctrine  peculiar  to  negotia- 
ble instruments.  The  question  whether  the 
county  should  now  be  compelled  to  abide  by 
the  contract  is  very  dUTerent  from  the  ques- 
tion whether  it  should  be  compelled  to  pay 
for  beneflts  it  Itad  received  tf  the  contract 
had  already  been  carried  out. 

The  writ  is  denied.    All  the  Justices  con- 
curring. 


COIiVIN  r.  WII/SOX.    (No.  20563.) 
(Supreme  Court  of  Kansas.     April   7,   1&17.) 

(SyUdbiu  by  the  Court.) 

1.  WrrNBssKS     *=»360  —  Imteachment  —  Rb- 

BUTTAIi— DiSCBETION  OF  TBIAI.  OoUBT. 

Where,  in  the  trial  of  an  action  to  recover 
damages  for  alleged  assaults  by  defendant  upon 
plaintiff,  the  defendant  Introduced  the  testi- 
mony of  several  witnesses  to  contradict  state* 
ments  made  by  the  plaintiCC  on  cross-oxamina- 
tion  concerning  matters  collateral  to  the  issues, 
the  court  may,  in  the  exercise  of  its  sound  dis- 
cretion, permit  the  |>laintiff  in  rebuttal  to 
prove  her  good  reputation  for  truth  and  verac- 
ity in  the  community  where  she  resides.  On 
the  facts  stated  in  the  opinion  there  was  no 
abuse  of  judicial  discretion  in  the  admission  of 
such  rebuttal  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  if  1165,  116C.] 

2.  Assault  and  Battery  ®=s>29— Civil  Ac- 
tion—Chabacteb  OF  Defendant. 

In  a  civil  action  the  character  of  a  party  is 
not  admissible  as  evidence  to  disprove  the  act 
with  which  be  is  charged. 

[Ed.  Note. — B\)r  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  g  42.] 

Appeal  from  District  Court,  Bourbon 
County. 

Action  by  Neta  Colvln  against  Ed  Wilson. 
Judgment  for  plaintiff,  end  defendant  ap- 
peals.   Affirmed. 

Jb .  J.  Oyler,  of  lola,  and  Sheppard  &  Shep- 
pard,  of  Ft  Scott,  for  appellant  Hubert 
Lardner  and  Hudson  &  Huds<«,  all  of  Ft 
Scott,  for  appellee. 

PORTER,  J.  Neta  Colvln,  the  plaintiff, 
resides  with  her  husband  and  clilldren  on  a 
farm  near  Bronson,  in  Bourbon  county.  Ed 
Wilson,  the  Oefeudaut.  is  a  married  man  liv- 
ing near  the  plaintiff's  home.  The  two  fami- 
lies were  neighbors  and  visited  back  and 
lorth.      Mrs.    Colvln    brought    this    action 


against  Wilson  to  recover  damages  for  two 
alleged  assaults  ivon  ber  person.  Tbe  de- 
fendant answered  with  a  general  denial. 
The  Jury  returned  a  verdict  in  plaintifTa 
favor  for  $!KiO,  upon  which  the  coart  render- 
ed Judgment     Defendant  appeals. 

Tbe  plaintiff  testified  that  on  two  oocaaloos 
defendant  came  to  her  home  during  the  ab- 
sence of  her  husband  and  forcibly  grabbcl 
her  in  his  arms,  palling  her  <A08e  to  him; 
that  she  screamed  and  tried  to  get  loose  and 
struggled  with  him  for  two  or  i^ree  minutes 
until  he  desisted.  She  testified  that  on  the 
second  occasion  he  tried  to  induce  her  to 
give  him  a  kiss,  and  that  he  subjected  ber  to 
other  indignities. 

[1]  1.  The  principal  contention  of  appellant 
is  that  incompetent  testimony  was  admitted 
over  his  objections.  On  rebuttal,  plaintiff 
produced  three  witnesses  who  testified  that 
her  general  reputation  for  truth  and  veraci- 
ty in  the  community  where  she  resided  was 
good.  The  objection  to  this  was  based  on  the 
claim  that  no  one  had  attacked  her  reputa- 
tion as  to  truth  and  veracity,  and  therefore 
it  was  error  to  admit  proof  of  such  gener- 
al reputation  in  rebnttal.  Tbe  determination 
of  the  question  depends  upon  what  consti- 
tutes an  attack  upon  the  credibility  of  a 
witness.  The  evidence  was  not  offered  be- 
cause the  plaintiff  was  a  party,  hut  because 
she  was  a  witness.  On  cross-examination 
counsel  for  defendant  asked  her  a  number  of 
questions  upon  collateral  matters,  illustrat- 
ed by  the  following: 

"Q.  And  you  never  fainted  before  this?  A. 
No,  sir.  Q.  In  your  lifeV  A.  No,  sir;  I  nev- 
er did.  Q.  You  didn't  tell  Mrs.  Howard  that 
you  was  out  in  the  cow  lot  and  a  cow  got  after 
you  and  frightened  you  before  this  occurred? 
Did  you  tell  her  that?    A.  No,  sir." 

Similar  questions  asked  ber  aa  to  state- 
ments made  to  Mrs.  Lie^  were  answered  by 
the  plaintiff  in  the  negative.  The  defense 
subsequmtly  called  as  witnesses  Mrs.  How- 
ard and  Mrs.  Leek,  who  fiatly  contradicted 
plaintifl's  statements  on  these  matters. 
Again,  on  cross-examination,  plaintiff  was 
asked  if  she  had  ever  flirted  with  defendant 
at  his  home,  and  if  she  had  ever  winked  at 
him,  to  both  of  which  questions  she  answer- 
ed "No."  Tbe  defense  subsequently  called 
Mrs.  Wilson  and  her  husband,  who  testified 
tliat  plaintiff  had  flirted  with  him  at  his 
home  and  had  winked  at  him.  The  defend- 
ant likewise  called  other  witnesses  who  con- 
tradicted plaintiff  on  other  wholly  collater- 
al mattera  In  each  instance  counsel  asked 
the  contradictiiig  witnesses  questions  for 
wliich  be  (daimed  ho  had  laid  the  proper 
foundation  by  the  previous  examination  of 
plaintiff.  The  manifest  and  only  purpose  of 
the  cross-examination  as  to  these  matters  and 
the  introduction  of  the  testimony  contradict- 
ing plaintiff's  statements  in  re^tect  there- 
to was  to  impeach  her  veracity  as  a  witness ; 
and  we  can  conceive  no  suflSdent  reason  why 
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tesdmony  showing  tbe  platntUE's  goaeral  sal- 
utation as  to  truthfulness  and  TwaeU;  was 
Dot  oKopetent  on  rebuttal.  It  ia  instated, 
however,  that  her  reputation  for  truth  and 
veracity  was  presumed  to  be  good  until  at- 
tacked. This  Is,  <rf  course,  fundamental. 
Bat  it  Is  also  insisted  that  no  attack  upon 
her  reputation  had  been  made.  If  defendant 
is  correct  in  the  latter  contention,  be  caa- 
Dot  claim  that  he  suffered  any  prejudice  by 
the  admission  of  testimony  tending  to  eatab- 
Ush  something  presumed  and  conceded  to  be 
true.  The  defendant,  however,  did  make  au 
iadlreet  attack  upon  the  credibility  and  ver- 
acity of  the  witness.  In  Cilem  v.  State,  33 
Ind.  418,  427,  it  veas  said : 

"The  Bde  object  in  aakiiu;  a  witness  whether 
he  had  made  statements  elsewhere  not  in  ac- 
cordance with  his  testimony,  and  upon  his  de- 
nial, calling  other  witnesses  to  show  that  he 
did  make  such  statements,  is  to  create  a  belief 
that  he  is  not  a  credible  witness.  Impeachment 
of  a  witness  by  proof  of  his  bad  character  is 
intended  to  accomplish  exactly  and  only  the 
same  thing.  The  statements  and  the  bad  char- 
acter are  alike  immaterial,  except  for  the  single 
purpose  of  affecting  the  credit  of  the  witneM, 
and  it  is  not  easy  to  say  that  the  two  meth- 
ods are  not  about  equally  efBcient  in  accom- 
plishing the  end.  In  either  case  the  credibility 
of  the  witness  is  impaired.  ♦  *  ♦  If  it  is 
just  in  the  one  case  that  a  party  should  be  per- 
mitted to  establish  the  credit  of  his  witness  by 
showing  his  good  character,  it  is  alike  just  in 
the  other  case." 

The  same  conclusion  was  reached  by  the 
conrt  in  the  case  of  National  Bank  of  Bart- 
lesvllle  ▼.  Blakeman,  19  OkL  106,  91  Pac. 
868,  12  Ix  K.  A.  (N.  S.)  364.  In  the  opinion 
in  that  case  the  Oklahoma  court  concedes 
that  there  Is  an  Irreconcilable  conflict  in  the 
.inthorities,  and  adopt?  the  rule  favoring  the 
admission  of  such  testimony  In  rebuttal  as 
one  founded  upon  the  better  reason. 

However,  we  do  not  wish  to  be  understood 
as  favoring  the  adoption  of  the  hard  and  fast 
rule  that,  wherever  proof  has  been  admitted 
showing  cooitradlctory  statements  of  a  wit- 
ness who  is  a  party  concerning  matters  for- 
eign to  the  issues,  the  party  whose  veracity 
as  a  witness  in  the  particular  instance  has 
been  assaUed  has  then  the  absolute  right  to 
offer  rebuttal  testimony  to  show  his  general 
reputation  for  truth  and  veracity.  The  bet- 
ter rule,  we  think.  Is  to  leave  the  question  of 
the  admlsribility  of  such  rebuttal  testimony 
to  the  sound  discretion  of  the  trial  court 
In  view  of  the  course  pursued  by  the  defend- 
ant in  the  case  at  bar,  there  was  certainly  no 
abase  of  the  trial  court's  discretion.  The 
main  Issue  was  whether  the  alleged  assaults 
were  committed.  There  was  a  flat  contradic- 
tion In  the  testimony  of  the  two  parties  as 
to  what  occurred.  Aside  from  his  denial  of 
the  assaults,  the  testimony  offered  by  defend- 
ant consisted  for  the  most  part  of  attempts 
to- show  that  the  plaintiff  had  testified  false- 
ly as  to  wholly  collateral  matters  Inquired  of 
In  cross-examination. 

[2]  2.  The  defendant  offered  to  prove  that 


his  general  reputation  In  the  amimnnity  as  a 
moral,  chaste,  and  law-abiding  citizen  was 
good,  to  which  the  court  sustained  an  objec- 
tion. It  is  urged  by  plaintiff  that  defendant 
failed  to  produce  this  testimony  in  support 
of  the  motion  for  a  new  trial.  His  own  af- 
fidavit was  filed  stating  that  the  three  wit- 
nesses whose  testimony  was  rejected  would, 
if  permitted,  have  testified  that  his  general 
reputation  in  these  respects  was  good.  Un- 
der section  307  of  the  CivU  Code  (Gen.  St. 
1909,  S  6901)  he  should  have  produced  the 
evidence  "by  affidavit,  deposition  or  oral  tes- 
timony of  the  witnesses."  However,  no  er- 
ror was  committed.  In  a  dvil  action  the 
character  of  a  party  is  not  admissible  as  evi- 
dence tending  to  disprove  the  act  with  which 
he  is  charged.  In  Curtis  v.  Hoadley,  29  Kan. 
566,  where  defendant  was  charged  with 
fraud,  the  judgment  was  reversed  for  »ror 
in  admitting  evidence  of  defendant's  reputa- 
tion for  honesty  and  fair  dealing.  To  the 
same  effect  is  Simpson  v.  Westenberger,  28 
Kan.  756,  42  Am.  Rep.  195. 

The  judgment  is  aflOrmed.  AU  the  Justices 
concurring. 

CITY  OF  TOPEKA  v.  BROOKS  et  al.  (two 
cases).    (Nofl.  19860,  20632.)  • 

(Supreme  Court  of  Kansas.    Feb.  10,  1917.) 

(Byttdbus  Iv  the  Court.) 

1.  Jtjdomknt  ®=s>878(l),  891— Constbuotion— 
Pabtial  Satisfaction  —  Joint  Debtobs  — 
Release. 

A  city  obtained  a  judgment  against  one  mem- 
ber of  a  partner^p  for  damages  sustained  by 
the  fraudulent  acts  of  the  partnership  and  fail- 
ure to  complete  a  contract  for  the  construction 
of  a  sewer.  It  released  the  judgment  in  a  writ- 
ten instrument,  expressly  reserving  the  right 
to  sue  the  other  partner  and  the  surety  on  the 
contractors'  bond.    Held: 

(a)  That  the  release  of  the  judgment  against 
one  of  those  jointly  and  severally  liable  was 
in  effect  a  covenant  not  to  sue,  and  did  not 
prevent  the  city  from  subsequently  prosecuting 
an  action  against  the  other  partner  and  the 
surety.  Edens  v.  Fletcher,  79  Kan.  189,  98  Pao. 
784.  19  L.  R.  A.  (N.  S.)  618. 

(b)  That  a  partial  satisfaction  of  a  judgment 
against  one  joint  debtor  and  the  release  of  the 
same  will  operate  only  as  a  payment  pro  tanto 
of  the  indebtedness  of  the  other  debtors. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $i  1653,  1635,  1702,  1703.] 

2.  Judgment  <g=3878(l)— Joint  Debtobs— Re- 
lease— Tender  or  Payment. 

In  a  subsequent  action,  brought  by  the  city 
against  the  other  joint  debtors,  the  defendants 
tendered  to  plaintiff  and  offered  to  pay  into 
court  the  judgment  against  the  other  joint  debtor 
which  had  been  released.  Held,  that  defendants 
could  not  better  their  poaition  by  offering  to  pay 
the  former  judgment. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $§  1653,  1655.] 

3.  Damages  ®=»72  —  Cbedit  fob  Couhtkr- 
CLAiM— Fees  and  Expenses. 

In  the  first  action  the  city,  in  addition  to 
the  judgment  which  it  released,  obtained  a  judg- 
ment applying  upon  the  indebtedness  of  plaintiff 
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a  elaim  which  the  city  owed  him  peTaonaUj  and 
upon  which  be  bad  Drought  the  action.  EM, 
that  as  the  defendants  in  the  present  action 
were  piven  credit  for  the  amount  of  this  coun- 
terclaim, it  was  proper  to  render  judgment 
against  them  for  reasonable  costs,  attorneys'  fees 
and  expenses  incurred  by  the  city  in  establishinx 
its  right  to  the  credit 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  147-151.] 

4.  Mdnicipai.  Cobporations  €=>347(1) — Con- 
tracts—Action  ON  Bond — ESstofpel. 
The  obligation  of  the  sure^  company  in  this 
case  is  held  to  be  an  unconditional  promise  to 
answer  for  the  defaults  of  the  contractors,  and 
therefore  the  city  is  not  estopped  to  maintain  an 
action  upon  the  bond  by  reason  of  the  fact  that 
before  the  fraud  was  discovered  it  paid  the  con- 
tractors in  full,  nor  by  reason  of  the  fact  that 
the  surety  company  released  certain  funds  it 
held  to  indemnify  itself  against  loss,  under  the 
belief  that  the  city  had  accepted  the  sewer. 

(Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  876.] 

Appeal  from  District  Court,  Sbawnee 
County. 

Action  by  the  City  of  Topeka  against  6.  W. 
Brooks  and  the  Title  Guaranty  &  Surety 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Carver  A  Garver  and  Edwin  D.  McKeever, 
all  of  Topeka,  for  appellants.  George  P. 
Hayden  and  F.  G.  Drenning,  both  of  Topeka, 
for  appellee. 

POETER,  J.  The  city  of  Topeka  recovered 
in  this  action  a  Judgment  for  $19,231.97 
against  one  member  of  a  firm  of  contractors 
and  the  surety  company  for  overpayments 
made  upon  a  contract  for  the  construction  of 
a  sevrer.    The  defendants  appeal. 

The  action  originally  was  against  G.  W. 
Brooks  and  M.  W.  Gilmore,  partners  as 
Brooks  &  Gilmore,  and  their  surety,  and  was 
commenced  October  1,  1907.  The  sewer  had 
been  completed  in  1905.  While  the  action  was 
pending,  Gilmore  brought  suit  against  the 
city  to  recover  an  amount  due  him  upon  an 
individual  contract  for  certain  paving  work, 
and  in  that  case  the  city  pleaded  as  a  de- 
fense to  his  claim  the  same  matters  which 
are  alleged  in  the  petition  in  the  present 
case.  On  the  trial  of  that  case  It  was  deter- 
mined that  Gilmore  owed  the  city  the  sum 
of  $S,327.7S  on  account  of  the  overpayments 
to  Brooks  &  Gilmore  on  the  sewer  contract 
Gilmore  was  given  credit  for  $3,580.88  due 
him  on  his  paving  work,  and  the  city  was 
given  a  judgment  against  him  for  the  balance 
of  $4,746.90.  That  Judgment  was  never  paid, 
and  on  June  19,  1914,  the  city  agreed  with 
Ollmore  that  if  he  would  assist  in  the  prep- 
aration of  this  case  for  trial,  look  up  his 
sewer  records  and  "rock  notes,"  and  testify 
at  the  trial,  the  city  would  release  and  satis- 
fy the  Judgment.  This  agreement  was  car- 
ried out;  the  Judgment  was  released  by  a 
written  Instrument  expressly  reserving  to  the 
city  the  right  to  proceed  against  Brooks,  the 
former  partner  of  Gilmore,  and  against  the 


surety  company.  In  the  present  ease  a  ref- 
eree was  appointed  in  October,  1914,  who 
found  against  Brooks  and  the  surety  com- 
pany, and  the  district  court  rendered  Judg- 
ment In  accordance  therewith. 

The  referee  found,  among  other  ttilngs, 
that  Brooks  and  Gilmore  entered  into  the 
partnership  August  1,  1904,  for  the  sole  pur- 
pose of  performing  the  contract  for  the  con- 
struction of  the  sewer  In  question,  and  as 
partners  never  engaged  in  any  other  enter- 
prise; that  James  F.  McCabe,  as  city  engi- 
neer, without  the  knowledge  or  consent  of 
the  mayor  and  city  council,  included  in  the 
monthly  estimates,  and  the  city  paid,  at  con- 
tract prices  for  different  sizes  of  main  and 
lateral  sewers  which  the  contractors  did  not 
furnish  or  construct;  that  be  also  raised  the 
grade  throughout  the  system  from  1  to  11 
feet  above  the  grade  provided  In  the  plans, 
and  so  relieved  the  contractors  from  excavat- 
ing and  backfilling  to  the  amount  of  more 
than  6,000  cubic  yards,  making  no  deduction 
In  the  monthly  or  final  estimate  for  socb 
omitted  work;  and  that  Brooks  &  Gilmore 
had  full  knowledge  of  the  fraud,  and  know- 
ingly overcharged  and  received  pay  for  all 
the  extra  work,  as  well  as  for  the  work 
omitted;  that  acting  thus  in  coUosion  with 
the  city  engineer  they  received  pay  for  many 
yards  of  loose  rock  more  than  that  actually 
excavated,  and  also  received  from  the  dty 
pay  for  the  excavation  of  about  3,000  cubic 
yards  of  solid  rock,  although  tbey  had  ex- 
cavated less  than  1,000  cubic  yards.  There 
were  many  other  items  unnecessary  to  men- 
tion here,  in  which  the  city  was  overreached 
In  this  manner.  The  referee  found  that  as 
a  part  of  the  secret  agreement  between  the 
partners  and  McCabe,  and  upon  his  demand, 
they  paid  to  him  for  his  personal  use  at  dif- 
ferent times  while  the  work  was  In  progress 
sums  amounting  to  $2,500. 

[1]  1.  The  first  claim  Is  that  the  city,  hav- 
ing satisfied  and  released  the  Judgment 
against  Gilmore  for  the  wrongs  complained 
of,  Is  barred  from  maintaining  this  action  to 
recover  damages  for  the  same  wrongful  acts. 
The  defendants  rely  upon  the  principle  de- 
clared in  Westbrook  v.  Mlze,  35  Kan.  299,  10 
Pac.  881,  the  first  paragraph  of  the  syllabus 
of  which  reads: 

"Where  several  persons  jointly  commit  an  in- 
jury, the  liability  is  joint  and  several,  and  the 
party  injured  may  sue  all  of  them  in  a  single  ac- 
tion, or  he  may  sue  them  separately  at  the  same 
time;  but  although  several  judgments  may  thus 
be  obtained,  there  can  be  but  one  satisfaction, 
and  the  acceptance  of  payment  In  full  upon  the 
judgment  obtained  against  one  of  such  persons 
will  operate  as  a  bar  to  the  further  prosecution 
of  actions  for  the  same  injury  against  any  of  the 
others." 

In  Railway  Co.  v.  McWherter,  59  Kan.  345, 
351,  352,  63  Pac.  135,  137,  It  was  said  in  the 
opinion: 

"The  soundness  of  the  general  rule  that  a 
settlement  with  one  of  two  joint  tort-feasora 
ordinarily  discharges  both,  is  recognize<],'* 
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—but  me  court  also  recognized  an  exception 
to  tbe  rule  In  a  case  where  "the  wrongful 
act  is  not  done  Jointly  by  the  persons  from 
whom  compensation  Is  sought,  but  is  the  deed 
of  one  or  tbe  other  and  not  of  both."  In 
such  a  case  the  court  said  It  was  "unable  to 
perceive  on  what  principle  a  settlement  with 
and  discharge  of  one  affects  the  cause  of  ac- 
tion against  the  other."  Tbe  defendants' 
contention  is  this:  On  the  identical  cause  of 
action  stated  In  the  petition  in  this  case,  the 
city  recovered  a  Judgment  against  one  of 
tbe  firm  of  partners  contracting  with  tbe  city 
to  construct  the  sewer.  The  legal  liability 
upon  which  It  recovered  that  Judgment  was 
the  same  as  in  this  case,  tbe  liability  of  one 
partner  for  the  wrongs  committed  by  the 
firm ;  and,  while  the  liability  of  each  partner 
was  joint  and  several,  .each  was  liable  for  the 
same  amount.  It  is  insisted,  therefore,  that 
every  element  is  present  upon  which  tbe  rule 
in  Westbroolc  v.  Mlze,  supra,  is  predicated. 
The  trial  court  approved  tbe  referee's  con- 
clusion of  law  that  the  release  of  the  611- 
more  Judgment  did  not  release  or  satisfy  the 
city's  dalm  against  the  other  partner  "ex- 
cept as  to  the  amount  actually  collected-  by 
tbe  dty  from  Gllmore,"  wbldi  was  tbe  sum 
due  blm  on  bis  paving  contract  Tbis  ruling 
was  based  upon  the  authority  of  Edens  t. 
Fletcher,  79  Kan.  139,  98  Pac.  784,  19  Ll  R. 
A.  618,  MeixeU  v.  Klrlcpatriclc,  29  Kan.  679, 
and  the  statute  authorizing  compromises  by 
partners  or  Joint  debtors.  Geb.  Stat  1909,  §S 
5S07-5511.  In  tbe  Edens  Case  the  opinion 
contains  a  compr^ensive  review  of  the  au- 
thorities by  Mr.  Justice  Benson,  who  wrote 
the  pinion.  That  case  differs  from  this  in 
two  respects:  There  the  release  was  exe- 
cuted before  any  Judgment  bad  been  render- 
ed, here  after  Judgment  against  tbe  Joint 
wrongdoer;  In  that  case  no  partnership  11a- 
lilllty  was  involved,  here  as  to  one  of  the 
defendants  the  liability  was  that  of  a  part- 
ner. In  the  Edens  Case  tbe  rule  adopted  in 
Xew  Yorlc  and  believed  to  be  in  accordance 
with  tbe  weight  of  reason  and  of  modern  au- 
thority was  followed.  That  rule  Is  that  tbe 
intent  of  the  parties  to  the  release  controls, 
and  where  the  creditor  or  Injured  party  ex- 
pressly reserves  the  right  to  pursue  the  other 
wrongdoer,  the  release  of  one  cannot  be  set 
up  as  a  defense  by  the  other.  The  compro- 
mise or  satisfaction  Is  regarded  as  a  cove- 
nant not  to  sue,  instead  of  a  teclinlcal  re- 
lease. If,  on  the  other  hand,  It  is  an  abso- 
lute release,  the  rule  declared  In  Westbrook 
V.  Mlze,  supra,  controls,  and  tbe  Instrument 
necessarily  discbarges  tbe  liability  of  any 
other  person  either  Jointly  or  as  surety  there- 
for. We  perceive  no  adequate  reason  why 
the  Intention  of  tbe  parties  to  the  compromise 
Khould  not  be  carried  out  or  a  different  rule 
enforced  on  tbe  mere  ground  that  tbe  com- 
promise or  release  was  entered  Into  after 
Judgment  had  been  rendered.  It  was  in  ef- 
fect Just  as  much  a  covenant  not  to  sue — 


that  Is,  not  to  fiursue  the  person  further  up- 
on the  Judgment — as  was  the  agreement  In 
tbe  Edens  Case,  which  was  given  after  suit 
was  commenced  and  before  the  action  had 
resulted  in  a  Judgment.  Tbe  release  of  the 
Judgment  as  to  Gllmore  expressly  shows  that 
the  consideration  was  not  accepted  in  full 
compensation  for  the  debt  or  injury,  and 
should  not  be  given  an  effect  contrary  to  the 
intent  with  which  It  was  executed. 

For  another  sutficlent  reason  the  defend- 
ants' contention  cannot  be  sustained.  The 
statute  expressly  authorizes  settlements  by 
one  partner  or  Joint  debtor  without  affecting 
tbe  llabUlty  of  the  other.  Gen.  Stat  1909,  ff 
5507-5511.  It  la  provided  in  section  5509 
that: 

"Such  composition  or  compromise  with  any 
individual  member  of  a  firm  shall  not  be  so 
construed  as  to  discbarge  the  other  copartners, 
nor  shall  it  impair  the  right  of  the  creditor  to 
proceed  at  law  or  in  equity  against  tbe  members 
of  such  copartnership  firm  as  have  not  been 
discharged. 

In  the  opinion  in  the  Edens  Case,  supra, 
mention  was  made  of  section  1642  of  tbe 
General  Statutes  of  1909  as  adopting  the  old 
rule  of  equity  In  such  cases.  That  section 
reads: 

"Any  person  jointly  or  severally  liable  with 
others  for  the  payment  of  any  debt  or  demand 
may  be  released  from  such  liability  by  tbe  cred- 
itor, and  such  relpase  shall  not  discharge  tbe 
other  debtors  or  obligors  beyond  the  proper  pro- 
portion of  the  debt  or  demand  for  which  the 
person  released  was  liable." 

We  conclude,  therefore,  that  a  partial  sat- 
isfaction of  a  Judgment  against  one  Joint 
debtor  and  the  release  of  tbe  same  operate 
only  as  a  payment  pro  tanto  of  tbe  Indebt- 
edness of  tbe  other  Joint  debtors. 

[2]  2.  Tbe  defendants  tendered  In  court  the 
amount  of  the  Gllmore  Judgment,  and  Qie\r 
second  contention  Is  that  the  partnership  lia- 
bility of  Broolis  and  Gllmore  was  fully  deter- 
mined In  the  action  against  Gllmore,  and 
therefore  the  city  Is  estopped  to  claim  a 
larger  indebtedness  than  the  sum  then  found 
to  be  due.  If  tbe  dty  had  accepted  the  ten- 
der, the  defendants  would  have  been  dis- 
charged from  further  liability.  Westbrools 
V.  Mlze,  supra.  But  the  city  declined  to  ac- 
cept it,  and  Insisted  upon  establishing  against 
these  defendants  a  greater  liability  than  the 
amount  found  due  from  Gllmore. 

It  seems  that  when  the  Gllmore  Case  was 
tried  the  dty  had  not  discovered  tbe  extent 
of  the  contractors'  fraud  nor  tbe  extent  of 
Its  loss  thereby.  Ndther  of  these  defendants 
was  a  party  to  the  Gllmore  suit.  They  were 
not  bound  by  anything  determined  therein, 
except  that  any  sums  recovered  and  collected 
by  the  city  In  that  action  would  to  that 
amount  reduce  their  liability  to  the  dty. 
Our  statute  declares  that: 

"All  contracts  which  by  the  common  law  are 
joint  only,  shall  be  construed  to  be  joint  and 
several."     Gen.  Stat  1909.  {  1638. 


Digitized  by 


Google 


288 


164  PACIFIC  REPORTEK 


(Kan. 


Also  that: 

"Suits  may  be  brought  and  prosecuted  against, 
any  one  or  more  of  those  who  are  so  liable." 
Oen.  Stat  1909,  {  1641. 

In  Martin  r.  City  of  Channte,  96  Kan.  433, 
162  Pac.  20,  It  was  held  that  the  effect  of 
these  statutory  provisions  is  that  liability  or 
obligation  is  not  merged  in  the  judgment 
against  one  of  the  contractors,  and  where 
such  judgment  remains  unsatisfied  it  is  no 
bar  to  a  subsequent  action  against  another 
of  the  debtors,  citing  Jenks  v.  School  District, 
18  Kan.  356.  The  judgm«it  was  not  res 
Judicata  because  the  parties  are  not  the 
same.  Martin  t.  City  of  Channte,  supra. 
The  defendants  could  not  better  their  posi- 
tion by  offering  to  pay  a  judgment  to  which 
they  were  not  parties  and  which  bad  been 
released  by  the  Judgment  creditor. 

[S]  3.  In  the  Gilmore  Case  the  dty  was 
obliged  to  pay  the  costs,  and  also  incurred 
certain  expenses  for  attorneys'  fees  and  for 
procuring  evidence  to  establish  the  fraud  of 
the  contractors.  The  court  included  in  the 
Judgment  in  the  present  case  the  sum  of  |1,- 
052.25  for  these  costs  and  expenses.  This  it 
is  claimed  was  error.  The  referee  found  the 
expenses  to  be  reasonable  and  necessary  in 
order  to  establish  liability  against  Oilmore. 
As  a  result  of  the  litigation  with  Gilmore  the 
city  recovered  and  applied  oh  the  liability  of 
the  defendants  in  this  action  $3,580.88,  wbidi 
it  owed  to  Oilmore  for  paving,  and  to  that 
«xtent  the  defendants  received  the  benefit, 
having  been  allowed  credit  for  that  amount 
in  the  judgment  in  this  case.  The  recitals  of 
the  surety  bond  bound  the  surety  company  to 
pay  all  damages,  costs,  and  expenses  of  ev- 
ery kind,  diaracter,  and  nature  incurred  in 
•consequence  of  the  contract  for  constructing 
the  sewer.  The  costs  and  expenses  were 
properly  included  in  the  judgment  Bank  v. 
Williams,  62  Kan.  431,  63  Pac  744;  Bourke 
V.  Spaight,  80  Kan.  387.  102  Pac.  253. 

[4]  4.  The  surety  company  presents  one 
more  contention.  At  the  time  It  executed  the 
bond  it  received  from  Brooks  and  Gilmore 
the  sum  of  $7,500  in  cash  to  indemnify  it 
from  loss  upon  the  bond,  but  under  an  agree- 
ment which  bound  it  to  return  the  money  as 
soon  as  the  bond  was  released  without  lia- 
bility to  the  surety  company.  It  alleged  in 
its  answer  these  facts,  and,  further,  that 
after  the  completion  of  the  sewer  it  retained 
the  money  for  a  time,  but  was  forced  to  sur- 
render It  to  Brooks  and  Gilmore  by  threats 
and  a  demand  to  return  the  same  made  by 
the  Insurance  department  of  the  state  of 
Kansas  at  the  Instance  of  the  contractors, 
and  by  reason  of  an  Impending  suit  against 
It  by  the  contractors.  It  was  further  alleged 
that  the  money  was  returned  to  Brooks  & 
Gilmore  only  upon  notice  from  James  F.  Mc- 
Cabe,  city  engineer,  duly  attested  by  the  dty 
clerk,  that  the  contractors  had  completed 
the  work  in  accordance  with  their .  contract. 


and  .that  the  sewer  bad  been  accepted  by  the 
city.  The  court  sustained  a  demurrer  to  this 
part  of  the  answer. 

The  referee  found  that  while  the  dty  paid 
Brooks  &  Gilmore  the  balance  due  on  the 
contract,  It  took  no  other  action  toward  ac- 
cepting the  sewer  and  the  wortc  upon  the  con- 
tract Had  there  been  no  false  charges,  no 
bribery  or  fraud,  there  might  be  some  force 
in  the  dalm  that  the  dty,  by  paying  the  bal- 
ance to  the  contractors,  accepted  the  work  as 
completed  according  to  the  contract  But 
the  dty  was  not  aware  of  the  fraud  and  the 
conspiracy  whereby  It  suffered  a  loss.  The 
obligation  of  the  surety  company  was  an  un- 
conditional promise  to  make  good  the  de- 
faults of  the  contractors.  Under  the  author- 
ity of  McMulIen  v.  Loan  Association,  64  Kan. 
298,  308,  67  Pac.  892,  56  L.  R.  A.  924,  91  Am. 
St  Rep.  236,  and  Hler  v.  Harpster,  76  Kaa 
1,  90  Pac.  817, 13  L.  R.  A.  (N.  S.)  204,  13  Ann. 
Cas.  919,  we  must  hold  that  there  was  no 
positive  duty  resting  upon  the  city  to  dis- 
cover the  fraud  sooner,  and  that,  notwith- 
standing the  delay  In  seeking  to  enforce  the 
surety's  liability,  and  regardless  of  the  fact 
that  the  surety  had  in  the  meantime  surren- 
dered its  indemnity,  the  dty  is  entitled  to 
recover  upon  the  bond  the  full  amount  of  the 
loss  sustained  through  the  fault  of  the  prin- 
dpals. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


BROWN  et  al.  v.  PAUL  et  al.     (No.  20775.) 

(Supreme  Court  of  Kansas.    April  7,  1917.    On 
Rehearing,  June  9, 1917.) 

fSyllabtu  by  the  Court.) 

1.  Highways  ®=>30(6)— Notick  or  View. 

Certain  land  was  taken  for  a  Midway,  no 
notice  of  the  view  being  served  on  the  wife,  a 
joint  life  tenant,  who  lived  in  the  county,  and 
no  notice  in  fact  to  or  waived  by  her.  Held, 
that  as  to  her  the  proceedings  were  void.  Gen. 
Stat  1915,  §  8769. 

[Ed.   Note.— For  other  caaes,   see  Highways, 
Cent  Dig.  §g  43,  65-67.] 

2.  Deeds  «=9l33(l),  136— Conbtbuotior— Es- 
tate OF  Lira  Tenant. 

A  warranty  deed  was  made  to  a  son  of  the 
grantors  subject  to  the  conditions  that  "the 
above  described  premises  to  belong  to  the  said 
Ira  H.  Kasbeer  during  his  life  and  to  his  wife 
jointly  if  he  should  marry  and  while  she  re- 
mains his  wife,  or  his  widow,  and  in  case  he  dies 
and  leaves  no  issue  and  his  widow  should  marry 
again,  then  the  title  to  the  said  premises  sbaU 
vest  in  the  legal  heirs  of  the  said  Ira  H.  Kasbeer, 
excepting  the  said  widow  ao  marrying,  with  the 
appurtenances,  and  all  the  estate,  title  and  in- 
terest of  the  said  parties  of  the  first  part  there- 
in." He  married  one  of  the  plaintiffs,  and  to 
them  were  born  the  others,  and  they  are  all 
livins.  Subsequently  the  original  grantors  quit- 
claimed to  the  son  all  their  right,  title,  and  in- 
terest in  the  land  "to  him  during  his  life  and 
the  heirs  of  his  body  •  ♦  *  to  have  and  to 
hold  unto  the  said  party  of  the  second  part,  hi> 
heirs  and  assigns  forever."  Eeld,  that  the  chil- 
dren are  mere  heirs  apparent  with  no  vested  in- 
terest or  remainder,  but  the  wife  is  joint  tenant 
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for  life  doriiiK  wifehood   or'  wMtotrbood,   and 
therefore  entitled  to  notice. 

[Ei.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  U  368-370.  372.  431-433.] 

3.  Deeds  «=9d— Oonvktanoes. 

Under  section  2062  of  the  General  Statutes 
of  1915,  one  may  convey  an  interest  in  land  to 
take  effect  in  the  future.  Miller  v.  Miller,  91 
Kan.  1,  136  Pac.  953,  I*.  B.  A.  1915A,  671, 
Ann.  Cas.  1917A,  918. 

[ISA.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  5.] 

4.  Highways  «=5>64— Iimttnction— Demtjbrbb. 

The  demurrer  to  the  petition  was  properly 
sustained  as  to  the  children  on  account  of  their 
uncertain  and  contingent  interest,  ii  any,  in  the 
land. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {(  165,  334.] 

5.  Highways  ®=964 — Injunction — Demubbeb. 

As  to  the  wife  the  demurrer  was  erroneously 
sustained,  and  unless  within  60  days  from  the 
Gling  hereof  with  the  clerk  she  signify  hec  will- 
ingness to  proceed  no  farther,  the  injunotion  is 
to  be  made  permanent. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Oent  Dig.  M  165,  834.] 

Appeal  from  Diatrict  Oonrt,  Anderson 
County. 

Suit  by  Hannah  P.  Brown,  liola  F.  Gregg,  and 
Clara  A.  Kaabeer  against  N.  T.  Paul  and  others. 
Judgment  for  defendants  on  sustaining  a  demur- 
rer to  the  petition,  and  plaintiffs  appeal.  Order 
sustaining  the  demurrer  sustained  as  to  plain- 
tiffs Hannah  F.  Brown  and  Lola  F.  Gregg,  and 
reversed  as  to  plaintiff  Olara  A.  Kasbeer,  with 
directions  to  grant  the  injunction  in  her  favor, 
unless  she  indicates  her  willingness  not  to  pro- 
ceed further. 


F.  J.  Oyler,  of  lola,  for  appellants. 
Wycoff,  of  Gamett,  for  appellees. 


J.  Q. 


WEST,  J.  A  road  was  established  through 
certain  land  In  which  the  plaintiffs  claim  an 
Interest,  and,  not  having  been  served  with 
notice  of  the  view,  and  having  had  no  notice 
thereof,  and  not  having  been  present  thereat, 
they  brought  this  suit  to  enjoin  the  opening 
of  the  proposed  higiiway.  A  deninrrer  to 
their  petition  was  sustained,  and  costs  as- 
sessed against  the  plaintiffs,  who  appeal. 
They  claim  to  be  remaindermen  and  to  have 
such  an  interest  in  the  land  as  entitled  them 
to  notice  and  to  the  maintenance  of  this  suit. 
The  defendants  contend  that  the  plaintiffs 
have  no  vested  interest,  and  have  no  right 
to  reanire  notice  or  to  be  beard.  The  plain- 
tiffs are  the  wife  and  daughters  of  Ira  H. 
Kasbeer.  In  1884  the  land  was  conveyed  by 
John  S.  and  Hannah  Kasbeer  to  their  son, 
Ira  H.  Kasbeer,  by  warranty  deed,  subject 
to  the  f<^owlng  conditions : 

'"The  above  described  premises  to  belong  to  the 
swd  Ira  H.  Kasbeer  during  hie  life  and  to  his 
Wire  Jointly  If  he  should  marry  and  while  she 
remains  his  wife,  or  his  widow,  and  in  case  he 
oies  and  leaves  no  issue  and  his  widow  should 
Barry  again,  then  the  tiUe  to  the  said  premises 
mau  -r&it  In  the  legal  heirs  of  the  said  Ira 
a.  Kasbeer,  excepting  the  said  widow  so  marry- 
««'  ^*5  *^  appurtenances,  and  all  the  estate. 


title 


[1-3]  It  wlU  be  obaenrrdA  that  this  convey- 
ance seems  to  have  ves^  a  life  estate  in  Ira 
H.  Kasbeer  and  his  wife  Jointly,  shonld  he 
marry,  to  continue  as  such  Joint  life  estate  to 
the  two  and  to  her  surviving,  while  she 
should  remain  his  Virlfe  or  widow;  that  in 
case  he  should  die  without  issue,  and  she 
should  marry  again,  then  the  title  to  vest 
in  his  legal  heirs,  counting  out  the  widow, 
so  that  in  case  his  parents  were  living  it 
would  go  to  them  under  the  statute  of  de- 
scents and  distributions.  What  should  bap- 
pen  in  case  he  died  leaving  children  and  she 
remarried  was  not  stated,  and  need  not  trou- 
ble us,  for  the  reason  that  he  and  his  wlfo 
and  two  daughters  are  still  living.  In  1897 
the  parents  executed  a  quitclaim  deed  to  Ira 
BL  Kasbeer  running  to  him  during  his  life 
and  to  the  heirs  of  his  body  to  have  and  to 
hold  '^nto  the  said  party  of  the  second  part, 
his  lieirs  and  assigns  forever."  This  would 
teem  to  vest  him  with  their  reversionary  in- 
terest, or  with  whatever  fee  they  retained 
when  making  the  first  conveyance. 

Section  2049  of  the  General  Statutes  of 
1915  provides  that  the  term  "heirs,"  or  oth«- 
words  ot  inheritance,  shall  not  be  necessary 
to  create  or  convey  an  estate  in  fee  simple; 
"and  every  conveyance  of  real  estate  shall 
pass  all  the  estate  of  the  grantor  therein, 
unless  the  Intent  to  pass  a  less  estate  shall 
expressly  appear  or  be  necessarily  Implied 
In  the  terms  of  the  grant."  In  Kirby  'v. 
Broaddus,  94  Kan.  48,  50,  145  Pac.  875,  the 
court,  in  discussing  the  rule  in  SheUey's  Case, 
said  of  the  grantor : 

"His  essential  purpose  is,  as  the  rule  intsr- 
prets  it,  to  vest  the  fee  in  the  grtuxtee,  but  to 
disable  him  from  alienating  it.  This  he  cannot 
do,  and  the  attempted  restriction  is  ineffective." 

In  Howe  V.  Howe,  94  Kan.  67, 145  Pac.  873, 
the  conveyance  was  to  the  parties  of  the. sec- 
ond part,  "their  blood  heirs  and  assigns"; 
the  warranty  running  to  the  second  parties, 
their  heirs  and  assigns,  a  life  estate  to  the 
grantor  being  reserved  by  a  separate  clause. 
It  was  held  that  under  this  conveyance  the 
grantees  were  to  have  power  to  convey,  but 
if  no  conveyance  were  made  the  land  was  to 
descend  to  their  blood  heirs  only,  and  that 
the  words  "blood  heirs"  were  words  of  limi- 
tation, and  not  of  purchase;  that  the  limita- 
tion was  void,  and  the  grantees  took  estates 
in  fee  simple,  and  not  estates  for  life.  In 
the  opinion  (94  Kan.  at  page  69, 145  Pac  873.1 
a  sentence  fnom  Washburn  on  Real  Property, 
(6th  Ed.)  S  163,  was  quoted  with  approval,  to 
the  effect  that  an  estate  to  one  and  his  heirs 
male  or  heirs  female  would  be  regarded  as  a 
fee  simple ;  the  limitation  to  the  particular 
class  of  heirs  being  regarded  as  surplusage. 
Another  quotation  from  Hammond's  Black- 
stone's  Commentaries  followed  to  the  effect 
that  the  grantor  cannot  change  the  state's 
law  of  descent  and  make  the  property  de- 
scend to  his  sons  only. 

In  Miller  v.  Miller,  91  Kan.  1,  136  Pac.  953, 
L.  R.  A.  lOlOA,  071.  Ann.  Cas.  1917A,  918, 


ntle  and  interest  of  the  said  parties,   of  the 
"fst  part  therein."  J 
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the  deed  ran  to  the  son  for  life,  the  remain- 
der to  Us  wife  for  ^e,  or  so  long  as  she 
shonld  remain  bis  widow,  remainder  in  fee 
to  the  heirs  of  his  sons  of  and  in  default  of 
snch  heirs,  reversion  to  the  grantor.  It  was 
held  that  the  heirs  of  the  bod7  of  the  gran- 
tee could  not  be  ascertained  until  his  death, 
and  that  the  children  in  being  at  the  time  of 
the  trial  w»uld  take  nothing  under  the  deed, 
unless  they  outllTed  their  father.  It  was 
also  held  that  under  section  3  of  chapter  22 
of  the  General  Statutes  of  1868,  and  section 
2052  of  the  General  Statutes  of  1915,  present 
and  future,  as  well  as  vested  and  contingent, 
estates  can  be  passed  by  deed. 

Under  the  most  favorable  construction  of 
the  two  deeds  the  children  are  contingent  re- 
maindermen and  heirs  apparent  in  whom  no 
estate  has  as  yet  vested,  and  the  wife,  in 
addition  to  being  hetr  apparent  to  her  hus- 
band, is  Joint  life  tenant  with  him  during 
her  wifehood  and  widowhood.  The  first  deed 
expressly  provided  that  when  Ira  H.  Kas- 
beer  took  a  wife  she  should  become  joint 
tenant  with  him  in  the  life  estate  granted 
subject  to  the  oondltlons  referred  to,  and, 
having  become  his  wife,  and  thus  come  into 
her  inheritance  so  to  speak,  it  was  not  in  the 
power  of  the  grantors  to  divest  Iier  of  the 
estate  with  which  they  had  already  clothed 
her.     She  was  entitled  to  notice. 

The  wife  being  a  resident  of  the  county 
where  the  land  is  situated,  and  having  done 
nothing  to  take  the  place  of  notice,  the  au- 
thorities were  without  Jurisdiction  to  appro- 
priate her  land  for  highway  purposes.  Gen. 
Stat  1915,  §  8759.  This  doctrine  was  settled 
as  long  ago  as  1877,  and  has  been  repeatedly 
declared  since.  Com'rs  of  Wabaunsee  Coun- 
ty V.  Muhlenbacker,  18  Kan.  129;  State  v. 
Farry,  23  Kan.  731 ;  Com'rs  of  Caiase  Co.  v. 
Cartter,  30  Kan.  581,  1  Pac.  814;  Bourbon 
County  V.  Ralston,  79  Kan.  432,  100  Pac.  288. 

[4,  S]  It  appears  that  after  the  ruling  on 
the  demurrer  and  prior  to  the  filing  of  for- 
mal notice  of  appeal  the  road  was  formally 
opened,  and  is  now  in  general  use.  Counsel 
for  the  defendants  contends  that  this  ren- 
ders this  suit  moot,  and  an  injunction  order 
Incapable  of  enforcement,  and  cites  authori- 
ties on  the  proposition  that  under  such  cir- 
cumstances a  ruling  sustaining  a  demurrer 
will  not  be  reviewed.  In  Knight  v.  Hirbour, 
64  Kan.  563,  67  Pac.  1104,  the  injunction  suit 
involved  the  possessory  right  to  a  corpse  aft- 
er it  had  rested  in  an  Ohio  cemetery  for  two 
years.  The  court  said  that  when  the  subject- 
matter  of  the  suit  has  ceased  to  exist,  and 
any  order  in  respect  thereto  has  become  im- 
possible of  performance,  the  controversy  pre- 
sents nothing  to  be  adjudicated  but  the  ques- 
tion of  costs.  In  State  ex  rel.  v.  Insurance 
Co.,  88  Kan.  9, 127  Pac.  761,  it  appeared  that 
during  the  pendency  of  an  action  to  restrain 
companies  from  unlawfully  combining  an  act 
was  passed,  covering  the  matter,  so  that  no 
substantial  benefit  could  be  gained  by  the  in- 


junction prayed  for,  bnd  tt  was  held  that  as 
nothing  of  substantial  benefit  could  have 
been  gained,  the  court  was  not  required  to 
give  a  Judgment  which  could  not  be  effective. 
To  a  somewhat  similar  effect  Is  Hurd  v. 
Be<^,  88  Kan.  11,  45  Pac.  92,  and  Teterlcfc  v. 
Parsons,  90  Kan.  21,  64  Pac.  1028,  where, 
pending  an  appeal  from  an  order  granting 
mandamus,  the  subject  of  the  controversy 
was  disposed  of ;  held  that  the  appeal  would 
be  dismissed  on  the  ground  that  the  order 
had  become  incapable  of  enforcement.  These 
actions  neither  in  principle  nor  in  fact  apidy 
to  the  one  before  us.  Here  the  wife's  land 
was  taken  and  the  road  opened  without  Ju- 
risdiction, and  whUe  the  suit  was  to  enjoin 
the  defendants  from  establishing  a  road 
across  the  land,  it  was  not  the  plaintilfs 
fault  that  before  her  rights  could  be  adjudi- 
cated on  appeal  the  road  was  open.  In  addi- 
tion to  setting  out  the  facts  In  her  petition 
she  prayed  for  such  "further  and  equitable 
relief  as  to  the  court  may  seem  Just  and 
pr(^)er  under  all  the  facts  and  circumstances 
of  the  case."  Bonnewell  v.  Lowe,  SO  Kan. 
769,  104  Pac.  853.  Had  the  notice  been  giv- 
en, or  had  the  wife  waiving  this  matter  ap- 
peared and  demanded  damages,  injunctloo 
would  not  lie.  Doubtless  In  case  of  allow- 
ance to  her  of  proper  damages  she  would  not 
desire  further  to  obstruct  the  continued  use 
of  the  road. 

In  view  of  the  foregoing  and  of  all  the  dr- 
comstances  the  order  sustaining  the  demur- 
rer Is  sustained  as  to  the  children  Hannah  F. 
Brown  and  Lola  F.  Gregg,  and  reversed  as 
to  the  wife  Clara  A.  Kasbeer,  with  directions 
to  grant  the  injunction,  unless  within  60 
days  from  the  filing  of  this  opinion  with  the 
clerk  of  this  court  the  plaintiff  Clara  A.  Kas- 
beer shall  signify  to  the  court  below  her  will- 
ingness to  proceed  no  further  herein.  All  the 
Justices  concurring. 

On  Rehearing. 

The  former  order  was  made  on  the  theory  that 
the  controversy  might  be  adjusted.  But  the 
defendants  have  moved  for  leave  to  answer,  and 
the  cause  will  therefore  be  remanded  for  further 
proceedings  in  accordance  with  the  former  opin- 
ion, including  leave  to  answer  as  to  Clara  A. 
Kasbeer.  The  motion  for  rehearing  is  denied. 
All  the  Justices  concurring. 


STATE  ex  rel.   BREJWSTBR,  Atty.  Gen.,  v. 

BBNTLBY,  Mayor,  et  al.    (No.  21383.) 

(Supreme  Court  of  Kansas.     April  7,  1917.) 

(SyUabus  by  the  Court.) 

1.  Municipal  Cobfobatiors  •s>48(1)— Stat- 
utes <3=»94(1),  120(3)— Onr  Manaobb  Pun 

— CONSTITUTIONALITT. 

The  act  of  the  Legislature  entitled  "An  act 
relating  to  the  government  of  all  cities  in  Kan- 
sas, and  to  establish  an  optional  form  of  govers- 
ment,"  approved  February  17,  1917,  is  a  valid 
and  constitutional  enactment,  so  far  as  its  op- 
eration and  effect  is  challenged  in  this  action. 

[Ed.  Note. — For  other  cases,  see  Municipal 
(Corporations,  Ont  Dig.  i|  127,  128;  Statutes, 
Cent.  Dig.  §S  IttS,  XlVi 
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2w.  MUNICIPAI.    OOBPOBATCONB    «=b48(1>— CiTT 

Manages  Plan— Election— Petition. 
The  provision  in  the  act  which  requires  the 
mayor  to  call  a  special  election  to  snbmit  to  the 
electors  the  question  of  the  adoption  of  the  new 
form  of  government  upon  the  filing  of  a  petition 
"signed  by  not  less  than  twenty-five  per  cent. 
of  the  total  number  of  legally  qualified  electors 
voting  for  mayor  at  die  last  prMeding  city  elec- 
tion" is  construed  to  mean  that  the  petition 
must  be  signed  by  25  per  cent,  of  the  number 
of  legally  qualified  votes  cast  for  mayor  at  the 
last  election,  without  reference  to  the  Individ- 
aals  who  cast  them. 

[Ed.  Note.- For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  127,  128.] 

(AdditUmal  Bpttaius  (y  Editorial  Staff.) 

3.  Constitutional  Law  $=s»48  —  Constbuo- 
tion — pbebtjltption  of  validity. 

Eivery  presumption  must  be  indulged  to  up- 
hold an  act  (rf  the  l^iegislatura  and  every  rea- 
sonable doubt  will  be  resolved  in  its  favor. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Gent.Dig.  i  46;  Statutes,  CenCDig.  g  66.] 

4.  Statotkb  *=»15&— Suspension — Bower  o» 
Leoislatube. 

The  Legislature  always  has  the  power  by 
the  adoption  of  a  later  set  to  suspend  the  op- 
eration of  an  earUer  act,  and  where  the  two 
acta  are  in  confiict  the  later  expression  of  the 
legislative  vtiU  controls. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  220.} 

5.  Municipal   Corporations   «=»125— Civil 
Skbvick  I^w— Bbfeal. 

The  civil  service  law  has  not  the  f<Mroe  of 
a  constitutional  provision,  and  may  be  repealed 
as  to  one  class  of  cities  and  remain  in  effect 
as  to  others. 

Original  mandanras  by  the  State  of  Kan- 
sas, on  relation  of  S.  M.  Brewster,  Atiiomeiy 
General,  against  O.  H.  Bentley,  Mayor,  and 
others,  being  the  Board  of  OommisslonerB  of 
the  City  of  Wichita  and  others.  Peremptory 
writ  allowed. 

S.  M.  BrevBtOT,  Atty.  Gen.,  and  Chester  L 
Long,  Earl  Blake,  and  Thos.  O.  Wilson,  all  of 
Wlcbita,  for  plaintiff.  Jas.  A  Oonly,  of 
Wldhita,  for  defendants. 

PORTER,  X  This  Is  an  original  proceed- 
ing in  mandamns,  and  the  question  to  be  de- 
termined is  whether  an  act  of  the  Legisla- 
ture approved  February  27,  1917,  which  au- 
thorizes dtles  to  adopt  what  is  known  aa  the 
dty  manager  plan,  is  constitutional. 

The  altematiTe  writ,  issued  less  than  a 
month  after  <the  law  was  enacted,  directed 
the  defoidants,  the  mayor,  the  board  of  com- 
missioners, and  the  clerk  of  the  dty  of  Wldi- 
Ita,  to  print  and  distribute  ballots  and  sub- 
mit to  the  electors  the  question  of  adopting 
the  proTlslons  of  the  act  at  the  regular  elec- 
tion April  3d.  The  election  resulted  In  a  ma- 
jority of  votes  for  establishing  the  new  form 
of  goyemment.  Whether  the  peremptory 
writ  shall  issue  depends  upon  the  validity  of 
the  statute 

Since  190&  the  dty  of  Wichita  has  been 
governed  by  the  dty  commissioners'  law. 
The  new  act  is  entitled  "An  act  relating  to 


the  government  ofyaU'dties  of  Kansas,  and 
to  establish  an  optional  form  of  government" 
It  applies  to  all  dtles  which  shall  adopt  its 
provisions.  It  creates  a  governing  board  to 
consist  of  the  nnmber  of  commissioners  pro- 
vided for  in  the  commission  government  act, 
and  declares  that  "no  distinction  shall  be 
made  in  titles  or  duties  among  the  commis- 
sioners, except  as  the  board  shall  organize  It- 
self for  business."  The  diairman  chosen  by 
the  commission  takes  the  title  of  "mayor" 
daring  the  year  and  becomes  the  head  of  the 
dty  "on  formal  occasions."  Each  commis- 
sioner draws  a  nominal  salary,  in  no  case  to 
exceed  |100  a  year.  The  commission  or  gov- 
erning board  is  empowered  to  pass  all  ordi- 
nances and  to  provide  for  such  offices  as  are 
necessary  to  carry  out  the  provisions  of  the 
act  and  Ox  the  salaries  thereof. 

The  act  requires  the  commission  to  ap- 
point a  dty  manager  in  whose  hands  the  ad-  • 
ministration  of  the  business  of  the  city  is 
placed.  He  holds  office  "at  the  pleasure  of 
the  board,"  Is  chosen  "solely  upon  the  basis 
of  administrative  ability,"  and  without  ref- 
erence to  residence  qualifications.  He  re- 
ceives a  salary  to  be  fixed  by  the  commis- 
sion, and  is  held  responsible  to  the  commis- 
sion for  the  administratloD  of  all  the  affairs 
of  the  dty.  Administrative  departments  of 
law,  service,  public  welfare,  safety,  and  fi- 
nance are  created.  All  apx)olntments  "exc^t 
department  heads"  are  made  by  the  manag^er, 
and  "dq;>artment  heads"  are  required  to  re- 
port to  1dm.  The  act  also  establishes  what 
Is  known  as  the  "budget  system"  of  accounts 
and  expenditures. 

The  foregoing  presents  a  summary  of  the 
prindpal  changes  established  in  the  govern- 
ment of  dtles  adopting  the  act. 

[I]  We  have  often  declared  that  every  pre- 
sumption must  be  indulged  to  uphold  an  act 
of  the  L^slature,  and  that  every  reasonable 
doubt  will  be  resolved  in  Its  favor.  The  de- 
fendants realise  that  the  statute  in  question 
lies  intrenched  behind  these  presumptions. 
More  than  20  reasons  are  presented  for  strik- 
ing down  the  statute,  and  the  attack  is  made 
from  all  sides  and  leveled  at  every  supposed 
salient,  flie  general  assault  being  preceded 
by  what  may  be  regarded  as  a  "tir  de  bar- 
rage" or  "curtain  of  fire,"  consisting  of  ob- 
jections that  the  title  of  the  act  Is  not  suffl- 
dent,  and  because  of  this  and  other  reasons 
the  act  Is  In  conflict  with  article  12,  {  1,  of 
the  state  Constltntlon,  and  that  it  attempts 
to  ddegate  legislative  powers  in  violation  of 
section  2  of  the  Bill  of  Bights. 

[1]  The  title  of  the  act  is  suffident  The 
act  contains  but  one  subject,  which  Is  clear- 
ly expressed  in  the  title,  and  which  Is  to  au- 
thorize the  establishment  of  an  optional  form 
of  government  in  all  dtles.  The  Constitu- 
tion does  not  contemplate  that  the  title  shall 
be  an  abstract  of  the  entire  act.  Rural 
School  District  V.  Davis,  96  Kan.  647,  152 
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Pac.  666.  The  contention  that  the  title  1^  too 
narrow  on  the  ground  that  the  act  changes 
the  prlmory  election  law  will  be  considered 
presently  In  connection  with  other  general 
objections  to  the  act 

The  act  Is  in  no  sense  a  special  one.  It  is 
as  general  as  possible  for  the  Lieglslatare  to 
make  it  covering  the  subject.  It  applies  to 
all  cities  which  see  fit  to  adopt  or  submit  for 
adoption  the  city  manager  plan  of  govern- 
ment It  is  said,  and  the  court  takes  Judi- 
cial notice  of  the  tCLCt,  that  a  dozen  or  more 
cities  adopted  its  provisions  at  the  recent 
election.  The  decision  In  Cole  v.  Dorr,  80 
Kan.  261,  101  Pac.  1016,  22  L.  R.  A.  (N.  S.) 
534,  upholding  chapter  114  of  the  Laws  of 
1907,  empowering  cities  to  adopt  the  commis- 
sion form  of  government,  completely  answers 
the  contentl<Hi  that  the  act  attempts  to  dele- 
gate iMwers.  See,  also,  Wulf  ▼.  Kansas  City, 
.  77  Kan.  368,  366.  94  Pac.  207. 

▲  general  assault  is  made  against  the  act 
on  the  ground  that  it  violates  article  12,  §  6, 
of  the  state  Constitution.  It  is  said  that  the 
governing  board  or  commission  Is  permitted 
to  employ  a  city  manager  and  fix  his  salary 
without  restrictions  as  to  the  amount  What 
has  come  to  be  known  as  the  city  manager 
plan  or  Dayton  plan  of  administration  of 
municipal  affairs  contemplates  the  employ- 
ment by  the  city  of  an  executive  experienced 
in  business  and  with  technical  skill  and 
knowledge  which  will  enable  him  to  conduct 
the  city's  business  so  far  as  practicable  Just 
as  a  great  private  business  is  successfully 
conducted  and  thereby  substitute  eflSciency 
and  economy  for  inefhciency  and  waste.  The 
Legislature  was  not  proceeding  blindly  in 
leaving  the  matter  of  his  salary  to  the  dis- 
cretion of  the  governing  board.  The  fixing 
of  his  salary  was  not  only  left  with  the  board, 
but  the  act  expressly  declares  that  in  select- 
ing the  manager  qualifications  as  to  resi- 
dence should  not  control,  so  that,  if  deemed 
advisable,  the  board  may  choose  as  manager 
a  nonresident  of  the  state.  Recognizing  the 
difficulty  in  fixing  a  salary  without  informa- 
tion as  to  the  amount  necessary  for  a  city 
to  pay  in  order  to  secure  the  services  of  a 
manager  suitable  to  its  requirements,  the 
Legislature  also  saw  fit  to  leave  to  the  dis- 
cretion and  Judgment  of  the  CMumission  the 
determination  of  what  the  city  could  afford 
to  pay  for  the  services  of  its  manager.  In 
the  wisdom  of  the  Legislature  no  special 
restriction  was  deemed  necessary  to  prevent 
an  abuse  of  power  In  fixing  the  salary  of  the 
manager. 

In  Wulf  V.  Kansas  City,  supra,  the  valid- 
ity of 'chapter  115  of  the  Laws  of  1907  was 
attacked  on  the  ground  that  it  attempted  to 
delegate  to  a  park  board  the  power  to  incur 
indebtedness  and  levy  taxes  in  violation  of 
this  same  section  of  the  Constitution.  Sec- 
tion 4  of  the  act  authorizes  the  park  board 
at  will  to  "appoint,  employ  and  discharge  such 
engineers,  surveyors,  attorneys,  agents.  Clerks 
and  servants  as  it  may  deem  necessary,  and 


fix  the  duties  and  compensation  ot  all  such 
appointees."  Section  8  of  the  act  authorizes 
the  park  board  to  "create  and  provide  for  tlie 
payment  of  debts;  draw  warrants  upon  the 
city  treasurer;  purchase,  possess,  seU  and 
convey  real  and  personal  property;  make 
contracts;  issue  bonds;  levy  taxes  and  spe- 
cial assessments ;  and  do  all  other  acts  prop- 
er or  necessary  to  carry  out  the  provisions  of 
this  act,  subject  only  to  the  limitations  con- 
tained in  this  act."  In  many  other  respects 
the  Legislature  conferred  power  and  author- 
ity limited  only  by  the  Judgment  and  discre- 
tion of  the  park  board.  In  passing  upon  tbe 
contention  that  the  act  is  repugnant  to  ar- 
ticle 12,  8  5;  of  the  Constitution,  the  follow- 
ing extract  from  the  opinion  in  the  early 
case  <rf  Hines  v.  Leavenworth,  3  Kan.  186, 
204,  was  quoted: 

"When  a  law  ia  passed  embracing  any  of  the 
subjects  mentioned  in  the  fifth  section,  it  is  the 
duty  of  the  court,  vheo  called  upon,  to  deter- 
mine whether  it  contains  restrictioDB,  and  if  it 
does  contain  them  tbe  law  must  be  held  to  be 
valid,  notwithstanding:  tbe  members  of  the 
court  might  doubt  their  sufficiency  to  prevent 
abuses.  It  is  a  subject  wh(^y  under  the  con- 
trol of  the  political  departments  of  the  govern- 
ment Whatever  the  Legislature  determines  to 
be  a  sufBcient  restriction,  if  it  l)e  a  restriction 
at  all,  must  be  final." 

It  was  held  that  the  park  board  act  was  not 
In  conflict  with  section  5  ot  artlde  12  of  tbe 
Constitution,  and  further  that  it  does  not 
attempt  to  delegate  legislative  powers.  It 
is  urged,  however,  that  the  act  is  In  direct 
conflict  with  this  provision  of  the  OonsHtu- 
tion  (artielje  12,  |  5),  because,  It  Is  said,  it 
places  no  restrictions  on  the  powers  of  cities 
in  taxation,  assessment,  borrowing  moner, 
contracting  debts,  and  loaning  their  credit. 
Aside  from  creating  the  office  of  a  genemi 
manager,  upon  whose  shoulders  are  placed 
all  the  purely  administrative  functioiDS  here- 
tofore exercised  by  the  commissioners  or  by 
the  mayor  and  council,  and  directing  tiiat 
certain  administrative  departments  be  estab- 
lished, the  only  other  radical  change  in  tbe 
plan  of  dty  government  whidi  the  new  act 
provides  for  is  tbe  budget  system,  which  Is 
especially  designed  as  a  restrioticwk  upon  the 
power  of  the  city  in  contracting  debts.  The 
very  purpose  of  the  budget  is  to  compel  the 
adoption  of  practical  business  methods  in 
the  appropriation  and  expenditure  of  tlie 
finances  of  the  city.  To  this  end  the  act 
requires  the  manager  to  prepare  and  submit 
to  the  governing  body  a  yearly  budget  and 
to  keep  the  city  fully  advised  as  to  its  finan- 
cial condition  and  needs.  The  public  is 
to  have  ample  opportunity  to  be  heard  upon 
the  various  items  of  the  proposed  budget  be- 
fore it  is  finally  adopted  by  the  governing 
body.    Section  14  of  the  act  provides : 

"Sec.  14.  Tbe  accounts  of  tbe  city  shall  be 
kept  by  the  treasurer  of  the  dty  in  such  a  waj 
that  a  full  statement  of  the  city  finances  may 
be  made  each  month.  Expenditures  shall  be 
legal  only  on  the  basis  of  Appropriations  in  the 
budget,  and  on  the  authority  of  warrants  issued 
by  the  director  of  finances  ca^ntersigned  by  tbe 
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manager.  In  no  case  shall  warrants  be  issued 
to  exceed  the  balance  in  snch  fund.  •  •  • 
Opportunities  for  public  hearings  on  the  making 
of  the  dty  budget  shall  be  given  during  the  two 
weeks  preceding  the  submission  of  the  estimates 
to  the  commission.  The  budget  shall  then  be 
printed  in  the  city  papers  and  a  further  public 
hearing  given  by  tiie  commission." 

These  restrictions  were  deemed  by  the 
Legislature  to  be  sufficient,  and  since  thet 
are  restrictions,  the  court  has  no  power  to 
strike  down  the  law  on  the  grotmd  that  the 
court  might  differ  with  the  Legislature  as  to 
their  sufficiency.  Moreover,  it  must  be  re- 
membered that  all  the  restrictions  on  the 
•  power  of  cities  In  taxation,  assessment,  con- 
tracting debts,  and  borrowing  money  which 
are  Imposed  by  the  laws  In  force  when  the 
act  was  adopted  remain  In  full  force  and 
effect.  TThe  act  now  under  consideration  con- 
templates merely  a  modification  of  the  com- 
fflisalon  form  of  government  in  those  cities 
adopting  Its  provisions.  The  governing 
board  is  controlled  by  the  provisions  of  the 
laws  already  in  force  as  to  cities  ot  a  giv- 
en dass,  subject  only  to  the  restrictions  and 
limitations  Imposed  by  the  new  act.  The 
commission  or  governing  board  enacts  all 
ordinances  of  the  city,  retaining  all  the  leg- 
islative functions  as  before;  it  levies  the 
taxes,  determines  the  policies,  and  decides 
generally  what  shall  and  shall  not  be  done. 
It  must,  however,  appoint  a  general  mana- 
ger, to  whom  the  act  gives  power  and  author- 
ity to  administer  the  business  affairs  of  the 
city.  The  board  decides  what  is  to  be  done ; 
the  manager  proceeds  to  do  the  thing  In  the 
way  that  seems  best  to  him  as  the  most  ef- 
fective and  economical  In  the  Interests  of 
the  city. 

It  is  contended  that  the  act  Is  in  con- 
flict with  other  statutory  requirements,  es- 
pecially the  general  election  laws,  which  pro- 
vide how  iKillbooks  shall  be  used  In  registra- 
tion. It  appears  that  the  registration  books 
were  closed  ten  days  before  the  election,  as 
provided  by  section  1069,  General  Statutes  of 
1915.  Of  course,  they  remained  closed  until 
after  election,  and  If,  as  It  Is  claimed,  1,500 
voters  were  prevented  from  expressing  their 
views  upon  the  proposed  adoption  of  the 
new  law,  they  were  disfranchised  solely  be- 
cause of  their  neglect  to  register.  It  Is  said 
that  the  act  conflicts  with  the  primary  law, 
more  particularly  sections  4175  and  4176  of 
the  General  Statutes  of  1916,  the  former  of 
which  requires  the  city  clerk  to  publish  the 
names  of  candidates  45  days  preceding  the 
primary,  and  the  latter  providing  for  the  fil- 
ing of  nomination  papers  not  less  than  40 
days  before  the  primary.  In  city  elections 
under  the  commission  form  of  government 
parties  are  not  recognized,  and  the  primary 
law  provisions  "for  the  organization  and 
government  of  political  parties"  have  no  ap- 
plication. The  dty  manager  act  leaves  the 
general  election  laws  as  they  were  under 
the  commission  form  in  so  far  as  practicable. 


The  act  became  a  law  February  17, 1917,  and 
It  was  recognized  that,  as  the  election  for 
commissioners  would  occur  April  3d,  the  new 
act  could  not  be  submitted  in  time  for  adop- 
tion this  year,  if  all  the  provisions  of  the 
election  laws  were  observed.  In  section  16, 
therefore,  the  act  provides  that  in  any  elec- 
tion called  in  the  year  1917  for  voting  upon 
the  adoption  of  the  act  the  election  should 
be  held  within  15  days  of  the  filing  of  the 
petition,  and  candidates  should  be  permit- 
ted to  file  their  petitions  within  10  days  of 
the  election.  These  provisions  did  not  repeal 
the  general  laws  applicable  to  elections  un- 
der the  commission  form  act,  either  Implied- 
ly or  otherwise.  The  general  law  continued 
in  force,  except  as  the  Legislature  in  its  wis- 
dom saw  fit  to  provide  In  those  cities  where 
a  petition  asked  for  submission  of  the  new 
law  at  the  general  election  in  April.  The 
general  election  laws,  not  having  been  re- 
pealed, do  not  need  to  be  revived;  and  for 
the  same  reason  it  was  not  necessary  to  set 
out  In  the  new  act  the  sections  of  the  old 
law  which  were  for  the  time  being  super- 
seded. 

[4]  The  Legislature  always  has  the  power 
by  the  adoption  of  a  later  act  to  suspend  the 
operation  of  an  earlier  one,  and  where  two 
acts  are  in  conflict,  the  later  expression  of 
the  legislative  will  controls.  Topeka  v.  Mo- 
Cabe,  79  Kan.  320,  99  Pac.  602;  Hleks  v.  Da- 
vis, 97  Kan.  312,  318,  154  Pac.  1030 ;  26  A.  & 
B.  Ency.  L.  761. 

[S]  The  civil  service  law  has  not  the  force 
of  a  constitutional  provision;  it  may  be  re- 
pealed as  to  one  class  of  cities  and  remain  in 
effect  in  others.  The  Legislature  of  1911 
(chapter  95,  {  6)  suspended  its  operation  in 
all  cities  of  less  than  80,000  population  gov- 
erned by  commissions.  In  the  act  now  under 
consideration  the  manager  is  given  the  op- 
tion to  require  the  appointment  of  a  civil 
service  commission  or  not  as  he  sees  fit 

[2]  The  la.st  of  the  numerous  contentions 
to  be  considered  is  one  whldi  Is  not  directed 
against  the  validity  of  the  act,  but  which  is 
based  upon  the  alleged  Insufficiency  of  the 
petition  asking  for  the  submission  to  the 
voters  of  the  new  law.  It  calls  for  a  con- 
struction of  the  provision  in  section  16  which 
requires  the  mayor  to  call  the  election  upon 
the  filing  of  a  petition  with  the  dty  derk 
"signed  by  not  less  than  twenty-flve  per  cent, 
of  the  total  number  of  .legally  qualified  elec- 
tors voting  for  mayor  at  the  last  preceding 
dty  election."  The  defendants'  claim  is  that 
this  means  25  per  cent,  ot  the  same  persons 
who  actually  voted  for  mayor  two  years  be- 
fore. The  certificate  of  the  clerk  attached  to 
the  writ  shows  12,580  votes  cast  for  mayor 
at  the  election  in  1915  and  more  than  3,812 
duly  registered  voters  signed  the  petition. 
As  suggested  by  the  plaintiff: 

"Unless  the  Legislature  intended  that  the 
wishes  of  the  voters  of  two  years  ago,  many  of 
whom  may  have  moved  elsewhere  and  some  ot 
whom   may  have  died,  should  be  asceirtained, 
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rather  than  the  wishes  of  the  preeent  dtUens 
and  voters,  the  petition  is  valid,  as  3,145  qual- 
ified signers  are  all  that  is  required,  while  more 
than  3,812  actually  petitioned." 

What  the  Legislature  had  In  mind,  of 
course,  was  one-fourth  of  the  electors.  If 
that  percentage  of  the  voters  signed  the  pe- 
tition, It  was  deemed  sufficient  to  Justify  the 
submission  of  the  question.  Usually  In  sim- 
ilar statutory  provisions  the. last  census,  or 
the  number  of  votes  cast  for  some  particular 
office  at  the  last  election,  Is  taken  as  the  ba- 
sis from  which  to  calculate  the  required 
number  of  petitioners.  In  this  case  It  was 
the  number  of  legally  qualified  votes  cast  for 
mayor  at  the  last  election,  without  reference 
to  the  indlvidnals  who  cast  them.  Any  other 
construction   seems  unreasonable. 

Notwithstanding  the  length  of  this  opin- 
ion, it  must  be  said  that  the  defendants  with 
all  their  numerous  objections  to  the  act  have 
not  succeeded  In  raising  In  our  minds  the 
slightest  doubt  as  to  its  validity. 

It  follows  that  plaintiff  is  entitled  to  Judg- 
ment, and  the  peremptory  writ  will  be  al- 
lowed.   All  the  Justices  concurring. 


ALEXANDER  v.  CLARKSON  et  al. 
(No.  20764.)  • 

(Supreme  (Tourt  of  Kansas.     April  7,  1M7.) 

(Syllahu*   iy   the  Court:) 

1.  Judgment  «=>642— Rks  Adjudicata— Fob- 

MKB   LrriOATION. 

All  matters  involved  in  the  litigation  re- 
ported in  Alexander  v.  Clarkson,  96  Kan.  174, 
150  Pac  576,  are  res  judicata. 

[Ed.   Note.— For  other   cases,   see  Judzmmt, 
Cent  Dig.  J  1156.] 

2.  JtTDQJIBNT    «=9888C1)— SKTHNQ    OFF    JUDG- 
MENTS. 

Before  one  judgment  can  be  set  off  against 

another  judgment,  there  must  be  mutuality  in 

those  judgments  and  no  contravening  equities. 

[Ed.   Note. — For  other  cases,   see   Judgment, 

Cent  Dig.  I  1660.] 

3.  Garnishment  i8=s>230  —  Rights  of  Oab- 

NisHEB — Claim  against  Debtor. 
Where  a  garnishment  proceeding  has  been 
commenced  by  filing  a  petition,  giving  bond,  and 
service  of  summons,  but  the  garnishee  makes 
no  answer  and  issues  are  not  joined,  no  judg- 
ment entered,  and  no  execution  issued,  the  gar- 
nishee acquires  no  claim  against  the  debtor  in 
such  abortive  garnishment  proceeding  by  ac- 
qidring  an  assignment  of  a  judgment  against 
the  dcHiitor  rendered  in  another  action. 

[Ed.    Note. — ^Por    other    cases,    see    Garnish- 
ment, Cent.  Dig.  iS  435-144.] 

4.  Judgment  fl=»841  —  Assignment— Consid- 

KKATION. 

If  a  judgment  is  assigned  as  security  for  a 
bone  fide  antecedent  indebtedness,  the  consider- 
ation for  such  assignment  is  sufiicient. 

[Ed.   Note.— For  other   cases,   see   Judgment, 
Ceut.  IMg.  f  1537.] 

5.  ATTOBNET  AND   CJl-IBNT  «=»180—LlKN— NO- 
TICE— Statute. 

Section  484  of  the  General  Statutes  of  1016, 
amending  section  395  of  the  Gaieral  Statutes  of 
iOOl,  is  an  enlargement,  and  not  a  restriction  of 


the  methods  of  service  of  notice  of  an  attorney's 
lien,  and  the  service  of  a  written  notice  of  such 
lien  upon  the  attorneys  of  record  for  the  ad- 
verse party  is  sufticient,  following  Noftxger  v. 
Moffett,  63  Kan.  354,  65  Pac.  670. 

p}d.  Note. — For  other  cases,  see  Attorney  and 
OUent,  Cent  Dig.  SI  390-892.] 

6.  Judgment  «=»668a),  883(10)— Res  Adju- 
DiCATA — Sewing  off  Judgments. 
In  certain  prior  litigation  one  of  the  de- 
fendants herein  had  recovered  a  Jadgment 
against  the  present  plaintiff,  and  an  attorney's 
lien  had  be<m  properly  served  on  the  plaintiff, 
and  subject  to  that  lien  the  succpssful  defend- 
ant in  the  prior  case  had  assigned  his  judj:- 
ment  to  a  bank's  trustee  as  security  for  a  bona 
fide  indebtedness  of  long  standing.  After  the  at- 
tachment of  this  lien,  and  after  the  asngnment 
of  the  judgment,  the  plaintiff  acquired  by  as- 
signment a  judgment  against  his  judgment  cred- 
itor and  another,  and  commenced  a  proceeding 
against  the  debtors  under  the  judgment  assign- 
ed to  him  and  against  the  attorneys  holding  tiie 
lien  on  the  judgment  against  him  and  against 
the  trustee  holding  that  judgment  In  this 
latter  proceeding  the  plaintiff  sought  to  have  the 
merits  of  the  original  judgments  reconsidered, 
which  in  effect  meant  to  open  them,  and  to  set 
off  the  judgment  he  bad  acquired  against  two  of 
the  defendants  against  the  judgment  against  him- 
self, and  to  restrain  the  enforcement  of  the  judg- 
ment against  him.  Beld,  that  the  former  judg- 
ments were  res  judicata,  that  the  judgment 
against  him  and  the  one  he  had  ac9uiBed  were 
not  mutual,  and  that  the  contravemng  equities 
based  on  the  prior  assignment  of  the  judgment 
against  him  and  the  attorney's  lien  thereon 
would  not  permit  a  set-off  between  the  judg- 
ments. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1181,  U88,  1680,  1681.] 

Appeal  from  District  Clourt,  Cowley 
County. 

Action  by  M.  Alexander  against  John 
CHarkson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

J.  T.  Lafferty,  of  Kansas  City,  Mo.,  and 
Hackney  &  Moore,  of  WInfleld,  for  appellaot. 
Jackson  &  Noble,  of  WInfleld,  for  appellees. 

DAWSON,  J.  This  case  Is  the  aftermath 
of  prior  litigation,  a  full  summary  of  which 
Is  set  forth  in  Alexander  r.  Clarkson,  96  Kan. 
174,  150  Pac.  576.  This  prior  Utlgation  had 
two  main  aspects:  One  was  an  accounttng 
suit  between  the  plaintiff  and  some  of  the 
present  defendants  as  his  partners  in  the 
milling  business,  and  the  other  was  an  action 
by  the  First  National  Bank  of  WInfleld 
against  those  defendant  partners,  to  recover 
on  certain  promissory  notes  evidencing  cer- 
tain of  the  partnership  Indebtedness,  and  in 
which  action  the  plaintiff,  Alexander,  had 
not  been  made  a  party  defendant  because  of 
a  private  agreement  between  Alexander  and 
the  bank  to  that  effect  In  the  partnership 
accounting  ease  one  of  Alexander's  partners, 
John  Clarkson,  obtained  a  Judgment  against 
him.  The  attorneys  for  Alexander's  partners 
have  a  lien  for  their  services  on  that  judg- 
ment. In  the  bank's  case  a  judgment  was 
entered  against  Alexander's  partners,  and 
that  Judgment  has  been  assigned  to  Alexan- 
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der.  Sabject  to  the  attorney's  lien  In  tbe 
partnership  case  the  Judgment  In  favor  of 
John  Clark  son  and  against  Alexander  has 
been  assi^ed  to  J.  E.  Jarvis,  preisldcsit  of 
the  Ck)wley  County  National  Bank  of  Win- 
field,  as  trustee  for  his  bank.  The  attorney's 
lien  and  the  Jarvis  assignment  antedate  ttie 
assignment  to  Alexander. 

After  the  appeals  In  the  bank  case  and  the 
partnership  accounting  case  were  disposed  of 
In  Alexander  v.  Clarkson,  supra,  decided  July 
10,  1915,  the  present  action  was  commenced 
by  the  plaintiff  against  his  former  partners 
and  their  attorneys  and  the  trustee  to  whom 
the  judgment  against  plaintiff  had  been  as- 
signed. The  petition  rehearsed  certain  fea- 
tures of  the  earlier  litigation,  and  narrated 
the  plaintiff's  situation  as  decreed  by-  those 
judgments,  and  that  the  Supreme  Court  bad 
refused  to  consider  certain  errors  assigned  in 
his  appeal  because  the  motion  for  a  new  trial 
was  filed  more  than  three  days  after  the 
judgments  were  rendered,  although  filed 
within  three  days  after  the  formal  Journal 
entry  of  judgment  reciting  the  terms  of  the 
decree  was  approved  by  the  trial  court  The 
petition  Is  cumbered  to  a  considerable  de- 
gree with  what  the  plaintiff  chooses 
to  urge  as  the  wrongs,  hardships,  and  In- 
justice to  which  he  had  been  subjected  as  a 
result  of  the  earlier  litigation,  and  concludes 
with  a  prayer  that  the  partnership  accounts 
be  recast,  and  that  a  new  decree  be  entered 
ther^n,  adjusting  the  partnership  matters 
between  the  plaintiff  and  his  defendant  part- 
ners, and  that  he  be  given  credit  for  tlie 
amount  of  the  bank's  judgment  against  the 
ClarksMis,  and  assigned  to  him,  and  that  the 
defendants  be  restrained  from  proceeding  to 
enforce  the  collection  of  the  Judgment  to 
whidi  be  was  subjected  In  the  partnership 
accounting  snlt  Issues  were  Joined,  and  the 
trlal'court's  judgment  reads: 

"First.  That  as  between  the  Cowley  County 
National  Bank  and  Alexander  the  equities  in 
the  case  (are)  with  the  bank. 

"Second.  That  as  between  the  attorney's  lien 
daiiD  and  Alexander,  the  equities  were  in  favor 
of  the  attorney's  hen. 

"Third.  That  the  judgment  rendered  on  the 
6th  (lay  of  March,  1914,  and  dated  back  to 
September  18,  1913,  was  res  adjudicata  as  to 
all  questions  involved  in  this  case." 

[1]  The  plaintiff  appeals.  With  his  alleg- 
ed grievances  touching  the  earlier  and  con- 
cluded chapters  of  the  10  years'  litigious 
warfare  between  Alexander  and  the  Olark- 
800S  and  their  creditors  we  have  no  present 
concern.  Our  only  jurisdiction  at  present  Is 
to  review  the  correctness  of  the  Judgment 
which  we  have  Just  quoted.  There  are  two 
important  ends  in  view  In  every  lawsuit: 
The  first  Is  that  it  be  decided  right ;  and  the 
second,  which  is  only  less  important  than  the 
first,  is  that  it  be  decided.  New  ▼.  Smith, 
97  Kan.  580,  155  Pac.  1080.  All  the  matters 
which  were  litigated  between  the  parties  in 
the  partnership  accounting  suit  and  in  the 
bank's  case  are  concluded  by  the  Judgments 


entered  therein,  and  Are  now  res  Judicata. 
Those  judgments  determined  for  all  time  the 
sum  whicdi  Alexander  must  pay  to  Clark- 
son  or  his  assignee,  and  what  the  Clarksons 
must  pay  the  E^rst  National  Bank  or  its  as- 
signee. It  is  no  longer  a  matter  of  any 
concern  that  Alexander  had  a  private  agree- 
ment with  the  First  Natlcwal  Bank,  whereby 
the  bank  refrained  from  making  him  a  de- 
fendant in  its  action  against  his  partners 
to  recover  on  the  partnership  notes,  or  that 
he  and  the  bank  official  forgot  or  lied  about 
that  matter  when  the  Clarksons  sought  to 
prove  it,  nor  can  the  predicament  In  which 
Alexander  now  finds  himself  on  account  of 
that  private  agreement  affect  the  rights  of 
the  parties  as  crystallized  in  the  Judgments 
in  the  earlier  litigation.  And  it  Is  no  longer 
of  any  judicial  consequence  that  Alexander's 
motion  for  a  new  tilal  in  the  earlier  litiga- 
tion was  out  of  time.  Those  Judgments,  be- 
ing final,  cannot  now  be  modified  or  disturb- 
ed. 

Let  us  then  turn  to  the  questions  involved 
in  this  appeal. 

[2,  6]  There  is  no  objection  to  an  equitable 
proceeding  to  set  <^  one  Judgm^it  against 
another  unless  intervening  rights  are  prej- 
udiced thereby.  Hillis  v.  National  Bank,  64 
Kan.  421,  423,  38  Pac.  565 ;  Railroad  Co.  v. 
Murray,  67  Kan.  697,  47  Pac.  835;  15  R.  C. 
L.  820.  But  since  the  trustee  of  the  Cowley 
County  National  Bank  bad  secured  an  as- 
signment of  Clarkson's  Judgment  against 
Alexander  and  It  was  also  subjected  to  a 
timely  lien  before  Alexander  acquired  the 
assignment  of  the  First  National  Bank's 
judgment  against  Alexander,  we  see  no  way 
to  set  off  these  respective  judgments  against 
each  other.  In  Sdiuler  v.  CoUlns,  63  Ean. 
372,  374,  65  Pac.  662,  663,  it  is  said: 

"The  existence  of  mutual  judgments  does  not 
entitle  a  party  to  have  one  set  off  against  the 
other  arbitrarily  as  a  matter  of  right.  Whether 
application  for  set-oS  is  t^  motion  or  through 
a  proceeding  in  equity,  it  is  to  be  determined 
upon  equitable  considerations,  and  is  only  al- 
lowed when  it  will  promote  substantial  justice. 
This  was  the  ruling  in  Herman  v.  Miller,  17 
Kan.  32S,  where  it  was  said  that :  Tie  exercise 
of  that  power  is,  in  a  measure,  discretionary, 
and  it  will  not  be  exercised  in  cases  in  which  it 
would  be  inequitable  so  to  do.'  See  cases  cited, 
and,  also,  Boyer  v.  Clark  &  McCandless,  3  Neb. 
167;  liundberg  v.  Davidson,  68  Minn.  328,  71 
N.  W.  396,  72  N.  W.  71 ;  Pirie  et  aL  v.  Hark- 
ness,  3  S.  0.  178,  52  N.  W.  581:  Hroch  v. 
Aultman  ft  Taylor  Co.,  8  S.  D.  477,  54  N.  W. 
269;  Bartlett  v.  Peareon,  20  Me.  9;  Freem. 
Jndg.  427-467;   Black,  Judg.  |g  954,  1000." 

Other  decisicms  are  to  the  same  effect. 
Pheiffer,  etc.,  v.  Harris,  74  Ky.  (11  Bush.) 
400;  Silver  v.  Krellman,  89  App.  Dlv.  363, 
85  N.  Y.  Supp.  945 ;  Goldman  v.  Tobias  (Sup.) 
88  N.  T.  Snpp.  991 ;  Ehns  v.  Am  (Okl.)  158 
Pac.  1150. 

See,  also,  a  12-page  note  on  the  subject  of 
setting  off  one  Judgment  against  another  in 
109  Am.  St  Rep.  137  et  seq. 

In  some  jurisdictions  the  matter  is  regu- 
lated I^  statute.    First  Nat  Bank  of  Louis- 
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Tllle  y.  Krieger's  Assignee,  89  S.  W.  733,  28 
Ky.  Law  Bep.  612.  Sometimes  it  is  held  that 
where  Judgment!;  are  strictly  mutnal,  an  as- 
signment Is  subject  to  the  Judgment  debtor's 
light  to  set  off  another  Judgment,  whldb  be 
has  obtained  against  his  Judgment  creditor 
(23  li.  R.  A.  835,  note,  15  R.  O.  U  823) ;  but 
where  the  Judgments  are  not  mutual,  the  or- 
dinary rule  seems  to  be,  and  ought  to  be,  that 
a  bona  flde  assignee,  especially  where  "the 
element  of  priority  Is  involved,  is  protected. 
In  15  R.  C.  L.  823,  824,  It  Is  said : 

"The  setting  oS  of  one  judgment  against  an- 
other is  not  a  legal  right,  but  is  a  matter  of 
grace,  and  the  question  whether  a  set-off  should 
or  should  not  be  decreed  rests  in  the  sound 
discretion  of  the  court  to  which  the  application 
is  made.  *  •  •  The  action  of  a  court  of  law 
in  granting  or  refusing  a  set-off  is  governed  by 
the  principles  of  equity  and  justice,  and  al- 
lowed only  where  good  conscience  requires  it. 
It  will  never  be  permitted  when  the  effect  would 
be  to  deprive  a  par(y  of  his  legal  rights.  Ac- 
cordingly, in  the  exercise  of  the  power  of  set- 
off, equitable  rights  of  persons  not  parties  to 
the  suit  may  be  considered  and  protected.  Since 
good  conscience  is  far  from  requiring  that  an 
attorney's  claim  for  services  in  securing  the 
judgment  should  yield  to  the  claim  of  those 
holding  rights  adverse  to  his  clients,  it  is  a  gen- 
eral rule  that  a  judgment  creditor  cannot  de- 
feat the  attorney's  lien,  even  by  giving  the  attor- 
ney notice  of  an  intende<l  set-off." 

The  Judgments  here  sought  to  be  set  off 
against  each  other  are  not  mutual  between 
Alexander  and  the  Clarksons.  Hiey  were 
never  coexistent  cross-demands  in  the  hands 
of  Alexander  and  Clarkson.  One  is  a  Judg- 
ment in  favor  of  John  Clarkson  against  Alex- 
ander. The  other  Is  a  Judgment  in  favor  of 
the  First  National  Bank  against  the  Clark- 
sons.  Clarkson  has  parted  with  his  Inter- 
est in  his  Judgment.  The  bank  has  parted 
with  Its  Interest  in  its  Judgment  There  wag 
no  mutuality  in  these  Judgments  when  ren- 
dered. There  is  certainly  none  now.  The 
rights  of  tldrd  parties  attached  before  this 
proceeding  to  set  off  was  begun,  and  before 
the  present  cause  of  action — ^the  acquisition 
of  the  bank's  Judgment  by  Alexander — arose. 

[3]  We  discern  notlilng  tangible  in  plaln- 
tifTs  claim  under  a  garnishment  proceeding 
commenced  by  the  First  National  Bank  to 
garnishee  Clarkson's  claim  against  Alexan- 
der. The  record  does  not  disclose  that  issues 
were  ever  Joined  In  that  proceeding,  nor  any 
Judgment  entered  therein.  Counsel  for  de- 
fendants assert  that  the  garnishment  pro- 
ceeding was  abandoned,  and  plaintiffs  peti- 
tion in  this  action  Infers  the  same,  where  he 
pleads: 

"That  the  plaintiff  never  filed  any  answer  in 
garnishment  in  that  bank  case  because  he  did 
not  and  could  not  know  whether  he  was  indebt- 
ed to  the  said  John  Clarkson  or  not  until  the 
matters  in  controversy  should  thereafter  be  as- 
certained by  the  final  determination  of  this 
court  in  said  first-named  equity  action." 

[4, 6]  There  being  no  answer,  no  Issues 
Joined,  no  Judgment  by  default  or  otherwise, 
no  execution  in  the  garnishment  proceeding, 
we  see  no  way  to  use  it  as  an  off-set  to  the 
Judgment  against  Alexander;    and  the  gen- 


eral finding  of  the  trial  court  Is  against  the 
plaintiff  on  his  claim  to  any  right  found  on 
this  abortive  garnishment  proceedhig, 
Hutchinson  ▼.  Ndson.  63  Kan.  327,  65  Fac. 
670. 

The  evidence  shows  that  Jarvls  holds  the 
legal  title  to  the  ClarkBon  Judgment  against 
Alexander  as  trustee  for  his  bank,  which  is, 
and  for  many  years  has  been,  a  creditor  of 
John  Clarkson  to  the  extent  of  910,000,  and 
that  the  indebtedness  was  originally  incurred 
In  fartherance  of  the  defunct  partnership 
business.  Indeed,  at  one  time,  as  security 
for  this  indebtedness,  Jarvls's  bank  had  a 
lien  on  a  mill  the  title  to  which  stood  in 
Clarkson's  name,  but  the  mill  was  subjected 
to  the  satisfaction  of  the  partnership  debts 
and  sold  as  partnership  property.  Surely 
this  was  a  suflldent  consideration  for  the 
assignment,  whether  it  was  merely  as  se- 
curity for  Clarkson's  indebtedness  or  in 
diminution  thereof,  and  It  Is  certainly  quite 
obvious  that  the  equities  as  between  Jarvlg 
and  Alexander  are  with  Jarvis  as  found  hj 
the  trial  court 

It  is  next  urged  that  the  attorney's  lien 
on  the  Clarkson  Judgment  against  Alexander 
is  invalid  because  the  service  of  notice  was 
insufficient  The  assignee  of  this  Judgment 
ml«^t  raise  this  questicm,  bat  Alexander's 
only  concern  therewith  Is  to  be  on  his  guard 
against  paying  the  Judgment  without  coa- 
sldering  the  attorney's  lien  thereon.  If  Alex- 
ander should  pay  the  Judgment  in  full  re- 
gardless of  this  notice,  and  the  attorneys 
having  the  lien  should  seek  to  hold  him  there- 
on— to  make  him  pay  a  second  time  on  ac- 
count of  it — ^hls  present  question  as  to  the 
sufficiency  of  the  notice  would  be  ail-im- 
portant.  This  view,  however,  is  not  present- 
ed by  counsel  for  defendants,  and  It  may  be 
proper  to  consider  the  question  as  presenfr 
ed.    The  statute  provides: 

"Such  notice  must  be  in  writing,  and  ma;  be 
served  in  the  same  manner  as  a  summons,  and 
upon  any  person,  oflicer  or  agent  upon  whom  a 
summons  under  the  laws  of  this  state  may  be 
served,  and  may  also  be  served  upon  a  regularly 
employe<i  salaried  attorney  of  the  party."  Gen. 
Stat  1915,  §  4^. 

The  written  notice  of  the  attorney's  lien 
was  served  upon  Alexander's  attorneys  of 
record  In  the  action  in  which  the  Judgmoit 
was  rendered  and  in  which  the  attorneys' 
services  were  performed.  It  was  filed  in 
court  Alexander  knew  about  It.  Uls  coun- 
sel knew  about  it  All  this  was  before  Alex- 
ander procured  an  assignment  of  the  Judg- 
ment which  he  seeks  to  offset  against  the 
Clarkson  Judgment.  In  Noftzger  v.  Moffett, 
63  Kan.  354,  65  Pac.  670,  it  is  said  that  serv- 
ice of  a  written  notice  of  an  attorney's  lien 
on  the  attorney  of  record  for  the  adverse 
party  is  sufilcient  The  new  statute  takes 
nothing  from  the  old  (Gen.  Stat.  1901,  g  395), 
but  adds  that  the  notice  must  be  in  writiDK, 
and  that  it  may  be  served  as  above  providtid. 
That  the  notice  be  in  writing  is  imperatlTe. 
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The  maimer  of  service  Is  not  so  Important, 
the  chief  consideration  being  the  fact  of  serv- 
ice, that  notice  be  brought  home  to  the  party 
adjudged  to  jiay,  and  here  there  Is  no  doubt 
on  that  point.  It  seems  that  the  Legislature 
Intended  that  notice  might  be  served  upon 
any  regularly  employed  salaried  attorney  for 
the  litigant,  although  the  latter  was  not  the 
attorney  In  the  particular  litigation.  We  feel 
qnlte  positive  that  the  Legislature  did  not 
Intend  to  limit,  but  to  enlarge,  the  methods 
of  giving  notice.  However,  it  seems  clear 
that  only  the  assignee  of  the  Clarkson  Judg- 
ment can  question  the  saffidency  of  the  serv- 
ice of  the  notice  of  the  attorney's  lien.  If 
the  lien  should  fall,  the  trustee  of  the  Cow- 
ley County  National  Bank  would  take  the 
entire  Interest  of  the  Clarkson  Judgment,  and 
bis  right  tliereto  Is  unassailable  by  Alexan- 1 
der. 

This  disposes  of  the  questions  directly  con- 
cerned in  the  present  case,  and  nothing  ap- 
proaching the  gravity  of  reversible  error  can 
be  discerned.  We  do  not  think  it  proper  to 
extend  this  opinion  by  attempting  to  follow 
counsel  for  plaintiff  through  the  wide  range 
of  their  discussion  of  the  merits  or  demerits 
of  the  antecedent  litigation. 

The  judgment  Is  afUrmed.  All  the  Justices 
concurring. 


HENNING   V.    WICHITA   NATURAL   GAS 
CO.  et  al.     (No.  20592.)* 

(Supreme   Court   of   Kansas.     April  7,   1917.) 

(BvUalus  bv  the  Court.) 

1.  Appeal  and  Ebbob  €=»  1042(2)  —  Habm- 

LESS    BbkOB    —    STBIKINa    ALLEOATIONS    OF 

Pbtttion. 
A  jndgment  will  not  be  reversed  because  al- 
legations are  stricken  out  of  a  petition,  where 
tlie  evidence  to  prove  those  allegations  was  prop- 
erly introduced  under  the  remaining  allegations. 

[Ed.  Note. — SV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4111.] 

2.  Appeai.  and  Ebbob  «s»1046(3)— Habuless 

EkbOB— BVBDKN    OF  PBOOF. 

Ordinarily  a  judgment  will  not  be  reversed 
because  of  error  in  placing  the  burden  of  proof 
in  a  trial  by  the  court  without  a  juiy,  where 
each  party  has  ample  opportunity  to  introduce 
evidence  to  support  his  contentions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4130.] 

3.  Mixes  and  Minebals  ®=>73V^— Oil  and 
Gas  Lease— Sale  of  Pbopebtx— Rights  op 
Lessee. 

An  oil  and  gas  lease  provided:  "It  is  agreed 
tbat  should  said  Beck  make  a  bona  fide  sale  of 
said  160  acres  before  les.see  commences  opera- 
tions to  drill  on  said  land  and  refunds  to  lessee 
al!  money  paid  Beck,  then  lessee  is  to  cancel 
thig  lease." 

An  absolute  sale  of  the  property  was  made,  i 
One  of  the  purposes  of  the  sale  was  to  defeat 
the  rights  of  the  leasts.     Held,  that  the  lessee 
*aa  deprived  of  its  right  to  drill  on  the  prem-  j 
ueg,  since  the  sale  was  made  before  the  leasee 
commenced  operations  to  drilL  I 

[Ed.  Note.— S\>r  other  cases)  see  Mines  and 
Minerals.  Cent.  Dig.  §  200.] 


4.  Mines  and  ^Iinexalb  «=373%— Oil  and 
Gas  Lease— Dbilling  Opebations. 
The  driving  of  a  stake  locating  a  gas  well 
and  of  another  stake  locating  a  place  to  set  a 
I  boiler  to  drive  drilling  machinery  does  not  con- 
stitute a  c(Hnmencement  of  operations  to  drill, 
under  the  provisions  of  the  lease  set  out  in  the 
third  section  of  this  syllabus. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  200.] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Walter  Hennlng  against  the 
Wichita  Natural  Gas  Company  and  others. 
Judgment  for  plalnttfT,  and  defendants  ap- 
peal.   Affirmed. 

Brennan,  Kane  &  McCoy,  of  BartlesvlUe, 
Okl.,  and  A.  C.  Malloy,  of  Hutchinson,  for 
appellants.  J.  P.  O'Meara,  of  Tulsa,  Okl.,  for 
appellee. 


MARSHALL,  J.  The  defendants  appeal 
from  a  Judgment  enjoining  them  from  operat- 
ing under  an  oil  and  gas  lease  on  land  near 
Augusta,  In  Butler  county. 

[1]  1.  In  his  petition  the  plaintMt  alleged 
that  he  was  the  owner  and  in  the  possession 
of  certain  described  land,  upon  which  the  de- 
fendants, without  right,  were  threatening 
and  about  to  enter  with  drilling  tools  and 
drillers,  for  the  purpose  of  drilling  for  oU 
and  gas,  and  of  permanently  appropriating 
the  same  to  their  own  use. 

In  their  answer  the  defendants  denied  each 
and  all  the  allegations  of  the  petition,  denied 
that  the  plaintiff  was  the  owner  or  in  posses- 
sion of  the  land  described,  and  set  up  a 
lengthy  affirmative  defense,  a  large  part  of 
which  was  stricken  out  on  the  motion  of  the 
plaintiff.  Of  this  the  defendants  complain. 
All  the  facts  set  out  in  that  part  of  the  an- 
swer which  was  stricken  out  might  have 
been  proved  under  the  remaining  allega- 
tions; and  evidence  was  introduced  tending 
to  prove  these  facts.  For  these  reasons  this 
complaint  of  the  defendant  is  without  sub- 
stantial merit  No  reversible  error  was  com- 
mitted In  striking  out  part  of  the  answer. 

[2]  2.  At  the  opening  of  the  trial  some  dis- 
cussion of  the  burden  of  proof  was  had  by 
court  and  counsel.  This  discussion  resulted 
in  the  court's  directing  the  defendants  to  go 
ahead  with  their  proof,  and  placing  the  bur- 
den of  proof  on  them.  The  defendants  insist 
that  this  was  error.  The  trial  was  by  the 
court  without  a  jury.  There  Is  nothing  in  the 
abstract  tending  to  show  that  the  defendants 
were  prevented  from  introducing  any  compe- 
tent evidence  tending  to  support  their  con- 
tentions. The  defendants  had  ample  oppor- 
tunity to  introduce  all  their  evidence.  The 
order  in  which  that  evidence  was  produced 
was  not  of  very  great  Importance.  In  Bank 
V.  Brechelsen,  98  Kan.  193,  196,  157  Paa  259. 
200,  this  court  said: 

"It  is  a  modern  tendency  of  courts  to  attach 
less  importance  to  the  phrase  'burden  of  proof 
than  was  formerly  the  case,  in  so  far  as  it  is 
supposed  to  relate  .to  or  affect  the  order  in 
which  the  parties  shall  offer  their  evidence  upon 
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a  siven  issue.  Mudi  is  left  to  tb^  discretion 
of  the  trial  court,  and  this  is  especially  true 
where  the  trial  is  by  the  court  Where  both 
parties  have  availed  themselves  of  the  oppor- 
tunity to  present  all  their  evidence,  the  mere 
fact  that  the  trial  court  required  the  one  upon 
whom  the  burden  of  proof  would  not,  according 
to  tl^e  rules  of  evidence,  rest,  to  proceed  first, 
has  been  held  not  to  be  error." 

See,  also,  cases  there  cited. 

[3]  8.  A  temporary  Injunction  was  granted 
at  the  commencement  of  this  action.  On  the 
trial  the  defendants  asked  that  the  Injunc- 
tion be  dissolved.  This  request  was  denied. 
The  defendants  Insist  that  the  court  erred  in 
denying  the  request  and  in  rendering  Judg- 
ment against  them.  Continuously  from  some 
time  prior  to  the  4th  day  of  October,  1912,  to 
the  8th  da^  of  April,  1915,  .T.  L.  Beck  was  the 
owner  and  in  possession  of  the  real  property 
in  controversy.  On  the  4th  day  of  October, 
1912,  he  executed  an  oil  and  gas  lease  on 
this  property  to  the  defendant  Wichita  Nat- 
ural Gas  Company.  The  lease  contained  the 
following  stipulation: 

"It  is  agreed  that,  should  said  Beck  make  a 
bona  fide  sale  of  said  160  acres  before  lessee 
commences  operations  to  drill  on  said  land  and 
^  refunds  to  lessee  all  money  paid  Beck,  then  les- 
see is  to  cancel  this  lease. 

The  lease  was  recorded  on  the  9tb  day  of 
October,  1912.  Difficulty  arose  between  J. 
L.  Beck  and  the  Wichita  Natural  Gas  Com- 
pany. This  resulted  in  litigation  by  which 
Beck  sought  to  have  ■  the  lease  canceled. 
Judgment  was  rendered  against  him.  The 
time  for  an  appeal  from  that  Judgment  had 
not  yet  expired  when  the  present  action  was 
commenced.  Soon  after  the  rendition  of  that 
Judgment,  and  some  time  prior  to  the  com- 
mencemoat  of  the  present  action.  Beck  began 
to  make  efforts  to  sell  the  land,  and  contin- 
ued those  efforts  until  the  land  was  sold  to 
the  plaintiff.  One  of  the  purposes  of  these 
efforts  was  to  defeat  the  Wichita  Natural 
Gas  Company's  lease.  About  the  15tb  day  of 
March,  191B,  Be*  orally  agreed  to  sell  the 
land  for  $8,000,  and  on  the  8th  day  of  April, 
1916,  sold  it  to  the  plaintiff  and  executed  to 
him  a  deed  therefor.  The  negotiations  that 
resulted  in  the  execution  of  the  deed  were 
had  hurriedly.  The  sale  was  an  absolute  sale 
of  the  property  without  conditions,  except 
that  the  plaintiff  gave  to  Beck  a  mortgage 
for  $2,500  as  a  part  of  the  purchase  price. 

The  plaintiff  was  engaged  in  the  611  and 
gas  'business  and  had  obtained  a  franchise 
fr<Hn  the  city  of  Wichita  to  furnish  gas  to 
that  city  in  competition  with  the  Wichita 
Natural  Gas  Company.  On  April  3,  1916, 
that  company  determined  to  commence  drill- 
ing operations  on  the  land  In  controversy, 
and  communicated  this  fact  to  its  agents  and 
employes.  As  a  result  of  this  determination 
and  of  these  communications,  the  defendant 
Prankenberger,  one  of  the  employes  of  the 
Wichita  Natural  Gas  Company,  went  on  the 
land  on  the  6th  day  of  April,  1915,  and  locat- 
ed a  place  for  drilling  a  well.    This  he  did 


by  driving  a  stake  In  the  gronnd  at  the  place 
where  the  well  should  be  drilled,  and  by  driv- 
ing another  stake  at  the  place  where  the 
boiler  should  be  set  to  drive  the  drilling  ma- 
chinery. On  that  day  Prankenberger  tdd 
J.  L.  Beck  that  he  had  located  a  well  on  the 
land.  Beck  then  told  Frankenberger  not  to 
go  on  the  land,  not  to  drill,  and  not  to  do 
anything  under  the  lease,  as  he  intended  to 
appeal  the  former  case  to  the  Supreme  Court. 
Nothing  further  was  done  under  the  lease. 
On  the  11th  day  of  April,  1915,  this  action 
was  commenced.  On  the  next  day  the  order 
of  injunction  was  issued. 

Under  the  condition  named  in  the  lease,  the 
right  of  the  Wichita  Natural  Gas  Company  to 
drUl  for  gas  or  oil  terminated  when  Beck 
made  a  bona  fide  sale  of  the  land.  If  that 
sale  was  made  before  the  company  com- 
menced operations  to  drill.  The  sale  to  the 
plaintiff  was  a  genuine,  absolute  sale  of  the 
property.  One  of  its  purposes  was  to  defeat 
the  rights  of  the  Wichita  Natural  Gas  0am- 
pany  under  the  lease.  The  lease  provided 
that  these  rights  might  be  terminated  by  a 
bona  fide  sale.  Beck  acted  within  the  terms 
of  the  lease  and  made  a  bona  fide  sale  of  the 
land  to  the  plaintiff. 

[4]  4.  Another  question  must  be  determin- 
ed: Had  the  Wichita  Natural  Gas  Company 
commenced  operations  to  drill  on  the  land  at 
the  time  the  sale  was  made?  The  driving  of 
stakes  to  indicate  the  location  of  a  well  and 
of  a  boiler  to  run  a  drilling  rig  cannot  be 
said  to  be  a  commencement  of  operations  to 
drill,  within  the  meaning  of  the  lease,  espe- 
cially of  such  operations  as  will  defeat  a  sale 
made  before  the  defendant  has  put  drilling 
material  or  machinery  on  the  ground. 

Under  the  circumstances  disclosed  by  the 
evidence,  the  Judgment  of  the  district  court 
was  right,  and  the  Judgment  is  affirmed.  All 
the  Justices  concurring. 


In  re  HOLLOW  ATS  ESTATE. 

PEWKHAM  v.  JORGBNSBN. 

(No.  20620.) 

(Supreme  Court  of  Kansaa    April  7,  1917.) 

(Byllabut  iy  the  Court.) 

1.  JuBY  «=»17(3)— Right  to  Jubt  Tbial  on 
Afpeai.  rsoM  Dkcision  of  Pbobate  Coubt. 

In  an  appeal  from  a  decision  of  the  probate 
court  wherein  that  court  refused  to  set  aside  as 
appointment  of  an  administrator  on  the  alleged 
ground  that  the  deceased  was  not  at  the  time 
of  bis  death  a  resident  of  the  county  in  which 
the  appointment  was  made  a  jury  is  not  de- 
mandable  as  a  matter  of  right. 

r£>d.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  97.] 

2.  EXECDTOBS    AND    AoinNISTBATOBB  ^S>32(2) 

—Action  to  Sbt  Abide  Appoikt3«knt— In- 

BTBUCnONS. 

Where  a  jury  is  called  in  sncfa  a  case  tn 
pass  upon  disputed  questions  of  fact,  the  court 
may    instruct    them    as    to   the    rules   govem- 


»For  other,  cases  lee  same  topic  and  KBT-NUHBBR  to  all  Kar-Numbcred  Dlgs«t«  «nd  Indent 


Kan.) 


IN  RE  HOLLOW AT'S  ESTATE 


299 


ing  the  submission  and  determination  of  special 
questions  of  fact,  bnt  neither  party  has  a  tight 
to  donand  the  givioK  of  instructions. 

[E3d.    Note.— For  other  cases,   see   ESxecutors 
and   Administrators,   Oent.  Dig.   g  222.] 

3.  AlrPEAL  AND  BBBOB  «=>10tS5— HAIUII.EBS 
EbKOB— INBTBTJCTIONB— In  EQUITABLE  AC- 
TION. 

If  the  case  had  been  tried  as  though  a  jury 
trial  coaM  be  demanded  as  a  matter  of  right, 
and  the  judgment  of  the  court  had  been  render- 
ed without  giving  independent  consideration  to 
the  facts,  error  in  charging  the  jury  might  be- 
come important,  or,  if  the  rulings  in  charging 
the  jar;  showed  that  the  court  had  misconceived 
the  law  applicable  to  the  case  or  decided  it  upon 
the  wrong  theory  to  the  prejudice  of  a  party, 
error  mi^t  be  predicated  on  them. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4219.] 

4.  Executors  and  Adhinibtbatobs  ®s>32(2) 
— Action    to    Set    Aside   Appointment— 

JtTBT. 

Upcm  the  record  it  is  found  that  the  court 
did  not  treat  or  dispose  of  the  case  as  one  tria- 
ble by  a  jury  as  a  matter  of  right,  but,  while 
approving  the  special  findings  returned  by  the 
jury,  it  made  findings  of  its  own  on  which  its 
judgment  was  rested. 

[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent.  Dig.  g  222.] 

5.  Appbai.  and  Ebbor  <S=3l016(3)— Harmless 
Ebrob— Burden  of  Proof. 

The  placing  of  the  burden  of  proof,  even  if 
erroneously  done,  in  a  case  triable  by  the  court, 
and  where  the  parties  were  permitted  to  and  did 
produce  all  of  their  testimony  upon  the  con- 
tested questions,  cannot  be  treated  as  a  ground 
of  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4130.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Proceeding  by  C.  W.  Peckham,  as  adminis- 
trator of  the  estate  of  John  S.  Holloway,  de- 
ceased, under  ai>polntment  of  the  probate 
court  of  Reno  county,  to  set  aside  an  appoint- 
ment of  J.  F.  Jorgensen,  as  administrator, 
made  by  the  probate  court  of  Sedgwick  coun- 
ty. Appointment  of  Jorgensen,  as  adminis- 
trator, held  valid,  and  Peckham  appeals.  Af- 
firmed. 

Keith  &  Wright,  of  WUchlta,  for  appellant 
Dale,  Amldon  &  Buckland,  of  Wldilta,  for 
appellee. 

JOHNSTON,  C.  J.  John  S.  Holloway  died 
November  18,  1914,  In  the  city  of  Mt  Hope, 
In  Sedgwick  count7,  and  the  following  day 
the  probate  court  of  that  county  appointed 
3.  F.  Jorgensen  administrator  of  the  dece- 
dent's estate.  Shortly  thereafter  C.  W.  Peck- 
ham was  al$o  appoiuted  administrator  of  the 
estate  of  Holloway  by  the  probate  court  of 
Reno  county,  and  on  December  17, 1914,  Peck- 
ham Instituted  a  proceeding  In  the  probate 
court  of  Sedgwick  county  to  have  Jorgensen's 
appointment  set  aside  on  the  ground  that 
Ralloway's  true  residence  at  his  death  was 
In  Reno  county,  that  he  was  only  temporarily 
In  Sedgwick  county  when  his  death  occurred, 
and  that  be  was  then  mentally  incapable  of 


forming  an  intention  to  change  his  residence. 
The  probate  court  denied  Peckham's  appli- 
cation, retained  jurisdiction  of  the  estate, 
and  decided  that  Jorgensen  should  continue 
as  administrator.  On  appeal  the  district 
court  submitted  to  a  jury  the  question  of 
the  residence  of  Holloway  at  the  time  of  his 
death,  and  the  jury  found  that  the  deceased 
was  residing  in  Sedgwick  county  when  he 
died.  The  court  approved  the  finding  and  ad- 
Judged  that  the  Sedgwick  county  probate 
court  had  jurisdiction  of  the-  estate,  and  that 
Jorgensen's  appointment  as  administrator 
was  y8illd.    Peckham  appeals. 

It  appears  that  Holloway  owned  several 
farms  in  Reno  county  near  the  Sedgwick 
county  line,  and  had  resided  on  them  most 
of  the  time  until  he  became  ill,  when  he  was 
taken  to  a  hospital  in  Hutchinson.  He  liv- 
ed there  about  three  months  before  his  death, 
and  went  to  Uve  at  his  house  in  the  town  of 
Mt.  Hope,  in  Sedgwick  county,  and  near  the 
Reno  county  line,  where  be  was  cared  for  by 
a  tenant  until  he  died.  The  jury  found  upon 
sufficient  evidence  that  he  went  to  Mt.  Hope 
with  the  intention  of  making  It  his  perma- 
nent residence. 

[1-4]  Errors  are  assigned  on  the  rulings  of 
the  court  in  instructing  the  Jury  and  in  de- 
nying a  new  trlaL  Instructions  are  not  so 
material  in  a  case  like  this,  where  a  jury  Is 
not  demandable  as  a  matter  of  right.  In 
equitable  and  statutory  proceedings  a  jury 
Is  only  called  at  the  discretion  of  the  court, 
and  its  findings  are  advisory,  and  not  con- 
clusive. Swartz  T.  Ramala,  83  Kan.  633,  66 
Pac.  649;  Wheeler  v,  Caldwell,  68  Kan.  776, 
76  Pac  1031 ;  Mathis  t.  Strunk,  73  Kan.  595, 
86  Pec.  690;  Gen.  Stat  1915,  i  7179  (Code 
Civ.  Proc.  {  279). 

The  aK>ellant  concedes  that  he  was  not  en- 
titled to  a  Jury  trial  as  a  matter  of  course, 
bnt  It  Is  contended  that  the  court  treated  the 
case  as  an  ordinary  action  at  law,  accepting 
the  findings  and  rendering  judgment  upon 
them  the  same  as  If  a  general  verdict  had 
been  rendered,  and  that  the  errors  in  the  in- 
structions became  material  and  available.  It 
was  competent  for  the  court  to  call  a  jury  to 
pass  on  disputed  questions  of  fact  either  up- 
on its  own  motion  or  upon  request  of  the  par- 
ties, bnt,  as  we  have  seen,  the  court  Is  not 
bound  by  the  findings  made  by  the  Jury.  It 
was  at  liberty  to  Ignore  them  and  determine 
the  questions  of  fact  for  Itself.  In  such  a 
case  neither  party  has  a  right  to  require 
that  instructions  be  given.  If  the  court  had 
tried  the  case  as  though  a  Jury  trial  was  a 
matter  of  right,  and  had  blindly  accepted 
and  adc^vted  the  findings  of  the  jury  as  its 
own  without  giving  independent  considera- 
tion to  the  facts,  errors  in  <diarg;ing  the 
Jury  might  become  important.  They  might 
also  become  material  If  they  showed  that 
the  court  bad  misconceived  the  law  of  the 
case  and  bad  dqpided  It  upon  a  wrong  tbe- 
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ory— one  that  would  preJudldaUy  «^ttect  the 
result.  Vlckers  v.  Buck,  60  Kan.  SOS,  67  Pac. 
517;  MedlU  v.  Snyder,  61  Kan.  16,  68  Pac. 
962.  78  Am.  St  Rep.  307.  It  can  hardly  be 
said,  however,  that  the  case  was  disposed  of 
as  an  ordinary  action  at  law.  According  to 
the  record,  objection  was  made  by  appellee 
to  the  submission  of  the  case  to  the  Jury  on 
the  ground  that  It  was  a  case  triable  before 
the  court,  but  upon  the  application  of  the 
appellant  the  court  determined  to  and  did 
submit  to  the  Jury  the  question  of  the  resi- 
dence of  HoUoway  at  the  time  of  his  death. 
While  the  finding  made  by  the  Jury  is  spok- 
en of  as  a  general  verdict,  it  is  no  more  than 
a  special  finding  of  the  principal  fact  in  the 
case.  After  overruling  motion  for  a  new 
trial  and  for  Judgment  notwithstanding  the 
verdict,  the  court  not  only  approved  and 
adopted  Oie  findings  of  the  Jury,  but  it  made 
findings  of  its  own  tliat: 

"John  S.  HoUowny  was  at  the  time  of  his 
deatli  a  resident  of  Sedgwick  county,  Kan.,  and 
that  the  probate  court  oi  Sedgwick  county, 
Kan.,  had  jurisdiction  of  this  said  case  at  the 
time  of  the  appointment  of  an  administrator, 
and  that  J.  F.  Jorgenaen,  the  administrator  ap- 
pointed by  the  probate  court  of  Sedgwick  coun- 
ty, Kan.,  is  not  the  duly,  legal,  qualified,  and 
acting  administrator  of  said  estate,"  etc. 

Under  the  circumstances  it  cannot  be  said 
that  the  court  treated  the  case  as  an  ordi- 
nary one  for  trial  by  a  jury.  The  record 
shows  that  independent  consideration  was 
given  by  the  court  to  the  facts,  and  upon  the 
evidence  it  reached  the  same  result  as  the 
jury  did.  The  findings  being  only  advisory, 
and  not  controlling  with  the  court,  the  in- 
structions are  of  little  Importance.  Of  course, 
if  the  rulings  on  Instructions  requested  and 
refused  showed  that  a  wrong  rule  had  been 
applied,  and  that  it  necessarily  entered  into 
the  result  to  the  prejudice  of  the  appellant, 
the  error  might  be  available.  The  objections 
to  the  Instructions,  however,  are  not  deemed 
to  be  grounds  of  reversal  upon  any  theory. 

Complaint  Is  made  of  an  instruction  given, 
to  the  effect  that,  the  probate  court  having 
made  the  appointment  of  an  administrator, 
it  should  be  treated  as  having  been  rightful- 
ly done  until  a  showing  to  the  wmtrary  was 
made,  and  that  the  burden  of  proof  was  on 
the  plaintiff,  who  was  attacking  the  appoint- 
ment to  prove  by  a  preponderance  of  the 
evidence  that  the  probate  court  had  no  au- 
thority to  make  the  appointment  because  of 
the  nonresldence  of  the  defendant  In  the 
county.  The  probate  court  being  a  court  of 
record.  Its  appointment  based  upon  the  ordi- 
nary application  should  be  treated  as  valid 
until  it  is  shown  to  have  been  without  juris- 
diction to  make  It  It  is  not  Important  here 
whether  or  not  the  appointment  Is  «^en  to  col- 
lateral attack.  In  ^ther  event  the  burden  of 
proof  would  be  upon  the  one  attacking  the 
jurisdiction  of  the  court  and  its  appointment 
of  the  administrator  to  prove  that  HoUoway 


did  not  reside  In  Sedgwick  conntr  when  UK- 
appointment  was  made. 

[B]  Complaint  is  made  of  a  requested  In- 
struction which  was  refused  to  the  effect  that 
the  residence  once  established  remains  until 
another  Is  acquired,  and  that  as  HoUoway 
lived  a  great  many  years  before  his  death 
in  Reno  county,  the  presumption  would  be 
that  that  was  his  residence  until  he  died, 
and  that  the  burden  would  be  upon  the  ap^ 
pellee  to  show  that  there  was  a  change  of 
residence.  That  instruction  Is  faulty  as  to 
the  presumption,  and  also  as  to  the  burden 
of  proof.  In  cases  of  this  character  triable 
by  the  court  itself,  and  where  both  parties 
were  permitted  to  produce  all  their  evidence 
on  the  question  of  residence,  the  placing  of 
the  burden  of  proof  upon  one  party  rather 
than  the  other,  even  If  erroneously  done, 
could  not  be  treated  as  a  ground  of  reversal. 
Bank  v.  Brechelsen,  98  Kan.  193,  167  Pac. 
269;  Henning  v.  Gas  Co.,  100  Kan.  255, 164 
Pac.  297. 

What  constitutes  a  residence  and  what  Is 
necessary  to  a  change  of  residence  was  care- 
fully and  correctly  stated  by  the  court  in  one 
of  the  Instructions  given.  The  residence  of 
HoUoway  at  the  time  of  his  death  was  the 
question  decided  by  the  probate  court,  and 
upon  appeal  the  same  question  was  presented 
to  and  determined  by  the  district  court  It 
was  thoroughly  tried  out  on  a  great  mass  of 
evidence,  each  party  having  an  opportunity 
to  offer  aU  the  testimony  he  had,  and  regard- 
less of  presumptions  and  the  burden  of  proof 
there  was  ample  evidence  to  support  the  find- 
ing of  the  court. 

The  judgment  Is  afilrmed.  AU  the  Justices 
concurring. 


FITZPATRICK  v.  CROWTHER  et  al. 

(No.  20797.) 

(Supreme  Court  of  Kansas.    April  7,  1917.) 

(SyUabu*  by  the  Court.) 

1.  Deeos  ®=>40— Dkscbtption— Rbfkbknc*  to 

PlJlT. 

A  general  warranty  deed  conveyed  24  lota  de- 
scribed by  numbers  and  as  fronting  on  certain 
streets  "aU  in  Jones'  addition  to  the  city  of 
Salina,  Kansas."  Held,  the  plat  of  the  addi- 
tion mentioned  being  then  on  record  became  a 
part  of  the  deed  for  the  purpose  of  identifying 
the  property  and  for  certamty  In  the  descriptioti 
to  the  same  efiPect  as  if  the  reference  to  the  ad- 
dition had  been  foUowed  by  the  phrase  "accord- 
ing to  the  recorded  plat  thereof." 

[Ed.  Note.— For  other  cases,  see  Deeds,  C«it 
Dig.  §g  81-83.] 

2.  Covenants    «=»47— Waebantt  —  Dksokii^ 

TION. 

A  general  warranty  deed  described  the  prop- 
erty conveyed  as  24  lota  by  numbers  and  as 
fronting  on  certain  streets  "all  in  Jones'  addi- 
tion to  the  city  of  Salina,  Kansas,  according  to 
the  recorded  plat  thereof."  Held,  the  recorded 
plat  became  a  part  of  the  deed  as  fally  as  though 
incorporated  therein,  but  only  for  the  purpose 
of  identifying  the  property  and  rendering  the 
description  more  certain,  and  the  grantor  did 
not  by  such  reference  to  the  plat  thereby  rep- 
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resent  or  goaraotee  the  couraee,  distances,  meas- 
urements, or  qaantity  of  the  lots  t6  be  as  set 
forth  in  the  recorded  plat. 

[Ed.  Note. — For  other  cases,  see  OoTenants, 
Cent.  Dig,  I  47.] 

Appeal  from  District  Court,  Saline  Coiaii- 
ty. 

Action  by  F.  R.  Fltzpbtrlclc  against  John 
Crowther  and  Another,  and  J.  W.  Crowley, 
Jr.,  and  another.  Judgment  against  defend- 
ants John  Cro-vrther  and  another,  and  de- 
nying them  a  judgment  over  against  defend- 
ants Crowley  and  another,  and  Crowther  and 
another  appeal.  Reversed,  and  cause  re- 
manded, with  directions. 

W.  B.  Crowther  and  Z.  C.  JlilUkln,  both  of 
Sallna,  for  appellants.  0,  W.  Burch,  B.  I. 
Lltowich,  and  Ija  Rue  Royce,  all  of  Sallna, 
for  appellees, 

POBTBR,  J.  This  is  a  three-sided  law- 
suit. In  October,  1913,  Pltzpatridi,  the 
plaintiff,  purcliased  from  John  and  Joseph 
Crowther  24  lots  in  Jones'  addition  to  the 
city  of  Sallna,  Six  months  previous  there- 
to the  Crowtbers  bad  purchased  the  same  24 
lots  from  J.  W.  Crowley,  Jr.,  and  Edith 
Crowley  Webster.  Both  conveyances  were 
by  general  warranty  deed,  differing  only  in 
the  way  the  property  was  described.  The 
deed  by  which  the  Crowtbers  acquired  title 
described  the  lots  by  numbers  and  as  front- 
ing on  cOTtain  streets,  "all  In  Jones'  addition 
to  the  dty  of  Sallna,  Kansas."  The  deed  by 
which  they  conveyed  title  to  the  i^alntlff  de- 
scribed the  lots  in  the  same  language  as  to 
nnmber  and  frontage,  "all  In  Jones*  addi- 
tion to  the  city  of  Sallna,  Kansas,"  with 
these  words  added,  "according  to  the  record- 
ed plat  thereof."  The  recorded  plat  of  Jones' 
addition  gave  the  measurement  of  each  of 
the  lots  in  question  as  150  in  width,  and  the 
length  of  the  Modes  was  stated  to  be  1,220 
feet.  In  fact,  the  lots  were  each  134.8  feet 
wide  and  1,105  feet  long. 

Pltzpatrick  paid  the  Crowtbers  $5,000  lor 
the  property.  After  discovering  the  actual 
measurements  of  the  lots  and  blocks  by  a 
surrey,  be  brought  this  action  to  recover 
for  the  difference  in  quantity.  The  Crow- 
thers  answered  by  a  general  denial,  and  filed 
a  cross-petition  against  their  grantors,  al- 
leging substantially  the  same  state  of  facts 
respecting  their  acquisition  of  title,  and  ask- 
ed judgment  against  Orowley  and  Mrs.  Web- 
ster for  an  abatement  of  the  purchase  price 
paid  to  them.  The  court  made  special  find- 
ings of  the  facts,  among  which  are:  That 
the  Crowtbers  at  the  time  they  conveyed  to 
Fltzpatrlck  bad  no  knowledge  of  any  short- 
age; and  that  when  they  purchased  from 
Crowley  and  Webster  they  paid  $4,935  as 
consideration  for  the  lots.  The  plat  of 
Jones'  addltl<»  had  been  filed  for  many 
years  prior  to  the  execution  of  both  deeds. 
The  shortage  in  the  lots  was  found  to  be  as 


already  stated ;  and  the  court  made  the  fol- 
lowing conclusions  of  law : 

"1.  The  reference  to  the  recorded  plat,  in  the 
Crowther  deed,  made  the  plat  a  part  of  the 
deed,  and  the  grantors,  defendants  John  Crow- 
ther and  Joseph  Crowther,  thereby  represented 
to  plaintiff  that  the  lots  were  150  feet  in  width 
and  the  blocks  1,220  feet  in  length. 

"2.  Plaintiff  is  entitled  to  recover  from  de- 
fendants John  Crowther  and  Joseph  Crowther 
the  sum  of  five  hundred  and  fonr  ($504.00^  dol- 
lars, with  interest  at  0  per  cent,  per  annum. 

"3.  Defendants  John  Crowther  and  Joseph 
Crowther  are  not  entitled  to  recover  from  the 
defendants  Crowley  and  Webster  in  this  ac- 
tion," 

The  Crowtbers  appeal  from  the  Judgment 
against  them  In  favor  of  plaintiff,  and  also 
from  the  ruling  denying  them  a  judgment 
against  Crowley  and  Webster  for  the  same 
shortage  in  the  deed  by  which  they  acquired 
title  to  the  lots,  . 

There  is  no  suggestion  of  fraud  or  unfair 
dealing  In  either  of  the  conveyances.  The 
parties  in  each  transaction  had  before  them 
maps  showing  the  plat  of  Jones'  addition, 
and  the  grantors  In  each  deed  referred  to 
the  plat  and  called  the  purchaser's  attention 
to  the  size  and  dimensions  of  the  lota  The 
court  placed  Its  dedslon  squarely  upon  the 
effect  of  the  words  "according  to  the  record- 
ed plat  thereof,"  and  held  that  the  pres- 
ence of  these  words  in  the  deed  to  Fltzpat- 
rick  made  the  plat  a  part  of  the  deed ;  that 
although  the  plat  bad  been  duly  recorded  in 
Saline  county  for  many  years,  it  I)ecame  no 
part  of  the  deed  to  Crowtbers  because  of  the 
absence  in  that  deed  of  specific  reference 
thereto. 

[1]  The  appellant  concedes,  and  it  is  wejl- 
settled  law,  that  where  a  deed  refers  to  a 
former  deed  or  to  a  plat,  the  reference  makes 
such  former  deed  or  plat  a  part  of  the  deed. 
In  Devlin  on  Deeds  (2d  Ed.)  f  1020,  It  is 
said: 

"A  deed,  for  description  of  the  land  conveyed, 
may  refer  to  another  deed  or  to  a  map,  and  the 
deed  or  map  to  wtiich  reference  is  thus  made  is 
considered  as  incorporated  in  the  deed  itself." 

Among  the  cases  cited  in  the  note  is  Miller 
V.  Land  Co.,  44  Kan.  354,  24  Pac.  420.  The 
patent  in  that  case  described  the  lands  by 
the  numbers  of  the  government  survey  and 
stated  the  number  of  acres,  followed  by  the 
words: 

"According  to  the  official  plat  of  tlje  survey 
of  said  lands  returned  to  the  general  land  of- 
fice by  the  surveyor  general." 

It  was  held  that  this  reference  to  the  gov- 
ernment patent  made  the  description  In  the 
United  States  survey  a  part  of  the  deed. 

But  we  think  it  clear  that  where  a  tract  of 
land  has  been  subdivided  into  lots  and 
blocks  and  a  plat  thereof  has  been  recorded, 
a  deed  in  which  the  property  conveyed  is  de- 
scribed as  certain  lots  or  blocks  In  such  ad- 
dition shows  as  manifest  an  intention  to 
treat  the  plat  as  a  part  of  tbe  description 
as  if  the  words  "according  to  the  recorded 
plat  thereof"    were  inserted  in  the  deed. 
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How  else  can  the  property  conTeye*  O*  iden- 
tified except  by  reference  to  the  p^t?  For 
what  purpose  are  town  plats  recorded  except 
to  Identify  the  property  comprising  the  town 
or  the  addition?  The  statute  provides  a  pen- 
alty for  selling  or  offering  for  sale  any  lots 
before  a  plat  of  the  town  or  addition  has 
been  duly  filed  and  recorded  (Gen.  Stat  1916, 
i  6S01),  and  provides  that  all  lots  Intended 
for  sale  shall  be  accurately  described  "by 
nninbers,  and  their  precise  length  and  width" 
set  forth  (Gen.  Stat  1016,  i  6707).  In  18 
Cyc.  634,  it  Is  said : 

"Where  a  plat  is  referred  to  in  a  description 
in  a  deed  it  may  be  used  to  identify  the  land 
conveyed.  •  •  •  And  although  a  map  in  a 
deed  is  not  expressly  referred  to  therein  it  may 
be  treated  as  a  part  of  the  description  when  it 
was  evidently  intended  to  be  so  treated." 

In  the  deed  by  which  appellants  acquired 
title  It  was  Intended  certainly  to  treat  the 
recorded  plat  as  a  part  of  the  description, 
because  there  was  and  is  no  other  way  in 
which  to  Identify  the  particular  lots  men- 
tioned as  being  in  Jones'  addition,  except  by 
reference  to  the  recorded  plat 

It  Is  well  settled  that  another  instrument 
may  be  referred  to  for  the  purpose  of  identi- 
fying the  property  conveyed,  although  such 
Instrument  Is  not  mentioned  _  In  the  deed. 
This  necessarily  must  be  true  in  all  cases 
where  lots  in  an  addition  or  in  a  town  plat 
are  described  by  lot  and  block  number.  In 
13  Cyc.  628,  it  Is  said: 

"Another  instrument  may  in  some  cases  be 
construed  with  a  deed  as  a  part  of  the  same 
transaction  for  the  purpose  of  determining  the 
identity  of  the  property  conveyed.  And  a  re- 
corded plat  of  lots  may  be  construed  with  a  deed 
in  order  to  determine  the  dimensions  of  the 
property,  or  a  town  plan  may  be  referred  to." 

The  following  description:  "Gift  Map  No. 
2,  lots  No.  398  to  405,  inclusive"— was  held  to 
be  suflScioit  "if  there  was  a  map  of  lands 
in  San  Francisco  known  as  Gift  Map  No.  2." 
Pettigrew  v.  Dobbelaar,  63  Cal.  396.  In 
Young  V.  Cosgrove,  83  Iowa,  682,  49  N.  W. 
1040,  lots  were  conveyed  as  lots  1,  2,  3,  and 
4  in  Bayless'  addition  to  the  dty  of  Coun- 
cil Bluffs.  A  plat  of  this  addition  was  part 
of  the  public  records  when  the  conveyance 
was  made,  and  the  cotirt  held  that  obviously 
the  grantors,  by  using  the  description  of  the 
plat  then  in  existence,  adopted  the  descrip- 
tion of  the  plat  which  in  effect  thereby  be- 
came a  part  of  the  conveyance,  and  further 
held  that  the  grantees  "thus  acquired  title 
only  to  lots  1,  2,  8  and  4,  which  are  of  the 
dimensions  at  thoitm  bv  the  plat.".  (Italics 
ours.) 

There  is,  we  discover,  a  dearth  of  author- 
ides  directly  Involving  the  precise  question  in 
the  present  case.  In  view  of  the  common 
use  which  everywhere  prevails  of  similar 
expressions  in  conveyances,  it  would  seem 
that  the  question  la  one  which  might  fire- 
quMitly  arise.  It  appears  to  be  one,  however, 
of  extreme  novelty.  The  publishers  of  Words 
and  Ftirases  and  other  le^  dictionaries  have 
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taken  great  pains  to  define  and  dte  Judicial 
definitions  of  phrases  such  as  "according 
to  law  ;  •"according  to  equity";  "according 
to  statute" ;  "according  to  the  course  of  the 
common  law";  "according  to  the  coarse  of 
business";  "according  to  condltlonB";  "ac- 
cording to  established  grade";  "according 
to  discretion,"  eta ;  bat,  so  far  ms  we  have 
l>eai  able  to  discover,  they  have  not  seen  fit 
to  dte  a  judidal  definition  of  the  words  "ac- 
cording to  the  recorded  plat  thereof."  Many 
authorities  are  dted  In  the  briefs  stating  the 
general  rule,  whldi  Is  conceded,  that  a  ref- 
erence in  a  deed  to  a  plat  or  another  deed 
makes  sudi  plat  or  deed  a  part  of  the  deed 
as  though  incorporated  therein.  The  cases 
so  far  as  we  have  examined  them  do  not  de- 
dde  the  predse  question  before  us. 

In  our  opinion  there  Is  no  substantial  dif- 
ference between  the  two  deeds  In  controversy. 
They  conveyed  exactly  the  same  property 
both  as  to  quantity  and  identity.  There  Is 
but  one  way  by  which  the  proiierty  described 
In  either  deed  may  be  identified,  and  that  is, 
by  referring  to  the  plat  of  the  addition  men- 
tioned in  the  description,  wliich  plat  the  stat- 
ute provides  shall  be  filed  and  recorded  be- 
fore any  transfer  of  title.  The  court  found 
that  the  plat  of  Jones'  addition  had  been 
duly  filed  and  recorded  many  years  b^ore  the 
conveyances  involved.  In  any  controversy 
between  the  parties  to  dther  conveyance 
respecting  the  quantity  or  description  of  the 
property  conveyed,  the  plat  of  Jones'  addi- 
tion would  be  competent  evidence.  Both 
deeds  described  the  property  by  number  as 
being  in  that  addition.  It  would  seem,  there- 
fore, that  if  plaintiff  was  entitled  to  a  judg- 
ment for  the  abatement  of  his  purcliase  mon- 
ey, his  grantors  were  likewise  oitltled  to  a 
judgment  against  their  grantors  for  an  abate- 
ment of  the  price  paid  as  a  consideration 
for  the  first  conveyance^ 

[2]  It  is  doul>tless  true  that  In  the  majority 
of  Instruments  conTeylng  town  lots  the  de- 
scription condodes  with  the  words  "accord- 
ing to  the  recorded  pint  thereof,"  or  words 
of  the  same  Import  It  being  firmly  estab- 
lished that  sodi  reference  makes  the  plat  a 
part  of  the  deed  the  same  as  though  Incor- 
porated therein,  the  question  is.  Does  the 
grantor  thereby  gnarantee  the  accuracy  of 
the  measurements,  distances,  and  quantities 
set  forth  In  such  plat?  No  rule  of  tliat  kind 
obtains  where  the  deed  to  tlie  land  refers  to 
a  patent  issued  by  the  United  States,  al- 
though by  such  reference  the  government 
plat  and  survey  are  thereby  made  a  part  of 
the  deed  as  though  incorporated  therein. 
Miller  V.  Land  Co.,  44  Kan.  254,  24  Pac.  420. 
The  plaintiff,  however,  contends  that  the  rule 
is  different  in  conveyances  of  farm  lands 
because  any  defldency  shown  to  exist  In 
lands  of  that  character  is  or  may  be  pro- 
rated t)etween  adjoining  owners,  and  that 
the  reason  for  a  different  rule  In  conveyances 
of  town  lots  is  found  In  the  impracticability 
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of  prorating  the  deficiency.  In  our  view, 
there  Is  no  snbetantlal  reason  tor  a  different 
rale  as  to  the  meaning  of  the  doctrine  that 
a  reference  to  a  recorded  piat  makes  the  plat 
a  part  of  the  deed  as  though  Incorporated 
therein,  and  the  same  doctrine  as  applied 
to  another  deed  or  to  a  government  surrey 
of  lands.  In  either  case  the  reference  Is  for 
the  porpose  of  identifying  the  property,  and 
for  that  purpose  alone  the  other  deed  or 
plat  is  considered  as  incorporated  in  the  In- 
strument If  the  mle  laid  down  by  the  trial 
court  were  to  be  adopted.  It  would,  we  think, 
astonish  the  legal  profession  of  this  state, 
and  compel  every  grantor  of  lots  in  a  town 
or  sabdiyislon,  for  his  own  protection,  to 
insert  in  all  such  deeds  a  statement  that 
conrses,  distances,  measurements,  and  quan- 
tities are  not  guaranteed. 

The  definition  of  "according"  in  Corpus 
Jnrls  is:  "Agreeing;  in  agreement  or  liar- 
mony;  harmonious."  We  think  it  is  clear 
that  the  words  "according  to  the  recorded 
plat  thereor'  or  words  of  similar  Import 
often .  used,  such  as  "as  per  recorded  plat 
thereof  or  "as  shown  by  the  recorded  plat 
thereof,"  in  a  deed'  or  conveyance  mean  the 
same  as  "in  harmony  with  the  recorded 
Idat,"  and  that  the  grantor  does  not  thereby 
represent  or  guarantee  the  measurements, 
courses,  distances,  or  quantities  stated  In 
the  plat  These  and  words  of  like  import 
make  the  plat  referred  to  a  part  of  the  deed 
for  the  purpose  of  Identifying  the  property 
and  making  the  description  certain ;  and,  fur- 
ther, in  a  conveyance  of  lots  in  a  town  or  ad- 
dition the  recorded  plat  necessarily  becomes 
for  the  same  purpose  a  part  of  the  deed  with- 
out the  use  in  the  deed  of  the  expression 
"according  to  the  recorded  plat  thereof,"  oi; 
words  of  similar  import 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
against  plaintiff  for  costs  in  favor  of  the 
Crowthers,  and  against  them  for  costs  in  fa- 
vor of  Crowley  and  Webster.  All  the  Justices 
concurring. 

RING  v.  PHCBNIX  ASSUR.  CO.,  MMITBD, 
OF  liONDON.    (No.  20787.) 

(Supreme  Court   of  Kansas.     April  7,  1917.) 

(avOahui  by  the  Court.) 

1.  Plkasino   «=92^3)— Tbial   Amsnombnt. 

When  the  case  was  called  for  trial,  and  the 
jnry  were  in  the  box,  the  plaintiff  was  permit- 
ted to  amend  his  petition  by  InterlineBtion  in- 
creasing the  per  cent.  <tf  loss  and  the  sum  sued 
for.  rnie  detendant  objected,  but  made  no  re- 
quest for  delay  and  proceeded  with  the  trial. 
Held,  that  granting  such  permission  was  not 
error. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  IS  65S,  660.] 

2.  Insitrakck   ®=»558(6)— Pbootb   of  I<06S-r- 
Waiver. 

A  tender  of  a  substantial  sum  in  full  set- 
tlement of  the  plaintiff's  claims  operated  as  a 


waiver  of  all  d&imed  defects  in  the  proof  of 
iqpa  and  of  the  i>roof  itself,  notwithstanding  a 
provision  of  the  policy  that  no  one  could  waive 
Budi  proofs. 

IKd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1405.] 

3.  Inburanci;  «=»67'5— Actior  oh  Policy— 

Attobnet's  Pee. 
The  defuidant,  a  fice  insaranoe  company 
of  London,  not  shown  to  have  been  authorized 
to  do  a  hail  insurance  business  in  this  state, 
is  not  liable  for  an  attorney  fee.  although  ad- 
mitting in  its  answer  its  authority  to  do  such 
business  here;  there  being  no  statutory  authority 
for  the  allowance  of  such  fee. 

[Fjd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  iS  1806,  1806.] 

Appeal  from  District  Court,  Stafford 
County. 

Action  by  O.  L.  Ring  against  the  Phoenix 
Assuranice  Company,  Limited,  of  iJondon. 
Judgment  for  plaintiff,  including  an  attor- 
ney's fee,  and  defendant  appeals.  Modified 
by  deducting  the  attorney's  fee  and  the  ex- 
cess recovery,  and,  as  so  modified,  affirmed. 

Ray  H.  Seals,  of  St  John,  for  appellant 
Paul  R.  Nagle,  of  St  John,  for  appellee. 

WEST,  J.  The  plaintiff  sued  on  a  policy 
of  hail  Insurance  issued  by  a  London  insur- 
ance company,  and  recovered.  He  was  also 
awarded  an  attorney  fee.  The  defendant 
appeals,  and  assigns  as  the  principal  errors 
the  permission  given  the  plaintiff  to  amend 
his  petition,  an  excessive  recovery  for  a  cer- 
tain loss,  and  the  Judgment  for  the  attorney 
fee. 

[1]  The  petition  originally  alleged  and 
prayed  for  damages  amounting  to  $1,484. 
When  the  case  was  called  for  trial  and  the 
Jury  were  in  the  box  leave  was  given  to 
amend  by  Interlineation  changing  this  snm 
to  $2,013.33  and  the  per  cent  of  loss  from 
40  to  66«/3.  The  defendant  objected,  and 
sought  to  shut  out  evidence  under  one  of  the 
counts,  bat  was  overruled.  Counsel  com- 
plains that  time  was  not  given  to  file  an 
amended  answer.  The  Journal  entiy,  how- 
ever, fails  to  show  that  any  request  for  de- 
lay or  to  amend  was  made,  but  the  parties 
seem  to  have  proceeded  to  trial  voluntarily. 
Under  the  expanse  of  Judicial  discretion  sup- 
plied by  section  140  of  the  Code  of  Civil 
Procedure  (Gen.  St  1915,  {  7082),  no  harm 
appears  to  have  befallen  the  defendant,  and 
hence  the  trial  court's  discretion  was  not 
abused.  Deter  v.  Jackson,  76  Kan.  668,  92 
Pac.  546;  Woods  v.  Nicholas,  92  Kan.  258, 
140  Pac.  862. 

[2]  Fault  is  found  becatwe  the  strict  terms 
of  the  policy  touching  proofs  of  loss  were 
not  complied  with.  But,  regardless  of  the 
evidence  as  to  these  proofs,  it  appears  that 
the  defendant  tendered  $576  in  "full  settle- 
ment and  payment  of  all  claims  yon  may 
have  against  the  said  Phoenix  Assurance 
Company,  Limited,  of  London,  for  all  loss 
and  damage  sustained  to  growing  crops  de 
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scribed  In  said  policy  of  Insurance  by  hail 
during  the  season  1915  previous  to  this  date." 
Further,  the  petition  alleged  this  tender  and 
Its  refusal,  and  the  answer,  unverified,  ad- 
mitted such  tender,  and  averred  that  the  de- 
fendant made  it  "in  order  to  avoid  the  trou- 
ble and  expense  of  a  lawsuit"  The  letter 
transmitting  this  tender  stated  that  It  was 
in  full  settlement  and  payment  In  this  state 
of  affairs  the  defendant  Is  In  no  condition  to 
invoke  the  doctrine  that  the  provisions  of 
the  policy  could  not  be  waived;  for  it  had 
in  fact  and  in  law  waived  them.  Insurance 
Cow  V.  Thorp,  48  Kan.  239,  28  Pac.  991 ;  In- 
surance Co.  V.  Munger,  49  Kan.  178,  30  Pac. 
120;  Despaln  v.  Insurance  Co.,  81  Kan.  722, 
728,  106  Pac.  1027;  note  13  L.  K.  A.  (N.  S.) 
839;    14  R.  a  li.  p.  1155,  §S  334,  335. 

"A  distinct  reoognition  of  liability  by  the  in- 
surer, as  by  an  offer  to  pay  all  or  a  part  of 
the  loss,  amounts  to  a  waiver  of  formal  notice 
and  proof  of  loss  or  of  defects  therein."  14  R. 
C.  U  p.  1349,  i  521. 

The  insurance  covered  two  fields  of  wheat 
one  of  80  acres  and  the  other  of  290  acres. 
When  the  policy  was  ls8i;ed,  June  19th,  the 
crop  had  already  silffered  damage  to  a  cer- 
tain amount  and  this  was  understood  by 
the  parties.  It  was  alleged  that  on  July  3d 
another  damage  of  663/s  per  cent  occurred, 
and  that  later  in  July  another  damage  of  10 
per  cent,  or  $296.  This  amount  for  the  sec- 
ond loss  under  the  policy  was  allowed  by  the 
Jury.  The  defendant  complains  of  this,  and 
says  that  according  to  the  plaintiff's  own 
testimony,  80  acres  of  the  wheat  had  been 
cut  at  the  time  he  had  the  second  loss, 
which  assertion  is  borne  out  by  the  record. 
When  asked  If  he  excepted  the  80  acres 
tliat  had  been  cut  the  plaintiff  testi- 
fied there  was  nothing  said  about  it; 
that  he  was  not  making  a  claim  for  the 
acres  that  were  cut,  bat  he  did  not  tell  the 
agent  about  It  To  this  the  plaintiff's  coun- 
sel replies  that  the  application  shows  that 
the  plaintiff  was  insured  not  for  370  acres  at 
$8  an  acre,  making  $2,060,  but  for  the  sum 
of  $3,020,  the  premium  being  $151.  the  prop- 
er amount  for  the  latter  insurance,  and  more 
than  enough  to  pay  for  $2,960  worth.  What- 
ever the  fact  may  be  about  the  premium,  the 
policy  itself,  as  set  out  In  the  abstract,  lim- 
its the  amount  to  $8  an  acre  on  80  acres, 
$640,  and  $8  an  acre  on  290  acres  $2,380, 
Instead  of  $2,320,  showing  a  mistake  In  com- 
putation, the  total  being  $2,960,  Instead  of 
$3,020.  As  the  plaintiff  recovered  for  10  per 
cent  of  this  amount  for  the  second  loss  or 
$206  for  370  acres,  he  recovered  for  80  acres 
too  much,  being  entitled  to  $232  Instead  of 
$296.  A  motion  to  set  aside  the  findings 
was  overruled,  likewise  a  motion  for  new 
trial.  Hence  the  defendant  Is  entitled  to  a 
reduction  of  $64  from  the  amount  recovered 
for  the  second  loss. 


[3]  As  to  the  allowance  of  an  attorney  fee 
It  was  settled  by  Evans  v.  Insurance  Co.,  87 
Kan.  641,  125  Pac.  88,  41  L.  R.  A.  (N.  8.) 
1130,  that  in  the  absence  of  a  statute  allow- 
ing it,  a  successful  plaintiff  Is  not  entitled 
to  recover  this  fee.  This  rule  was  referred 
to  with  approval  In  Winkler  ▼.  Bank,  89 
Kan.  279,  131  Pac.  697,  and  in  Malet  v.  Ha- 
ney,  »8  Kan.  20,  157  Pac.  386.  Caiapter  205 
of  the  tiaws  of  1911  makes  provision  for  this 
allowance  only  in  case  of  Judgment  on  a 
policy  to  insure  against  loss  by  fire,  tornado, 
or  lightning.  Section -26  of  chapter  206  of 
the  Laws  of  1013,  relating  to  mutual  liall 
insurance  companies,  allows  an  attorney  fee 
on  re<;pverlng  Judgment  to  "any  member  of  a 
company  organized  under  the  provisions  of 
this  act"  which,  of  course,  does  not  Include 
a  London  fire  insurance  company  like  ibe  de- 
fendant Section  6359  of  the  General  Stat- 
utes of  1915  is  section  4  of  chapter  142  of 
the  Laws  of  1897,  authorizing  such  fee  only 
against  a  fire  Insurance  company,  insuring 
against  loss  by  fire,  tornado,  or  lightning. 
^Section  5398  is  section  26  of  the  act  of 
1913  Just  referred  to.  No  statute  has  been 
pointed  out  or  found  authorizing  such  re- 
covery in  this  sort  of  action.  It  Is  suggested 
by  the  counsel  for  the  plaintiff  that  as  the 
answer  admits  the  authority  of  the  com- 
pany to  write  hall  Insurance  in  Kansas  (al- 
though no  such  authority  appears),  and  as 
section  2140  of  the  General  Statutes  of  1915 
provides  that  any  corporation  organized  un- 
der the  laws  of  another  country  and  author- 
ized to  do  business  In  this  state  shall  be  sub- 
ject to  the  same  provisions.  Judicial  control, 
restrictions,  and  penalties,  except  as  therein 
provided,  as  corporations  organized  under 
the  laws  of  this  state,  and  as  the  defendant 
holds  Itself  out  as  authorized,  it  ought  to  be 
treated  like  a  home  company.  The  plaintiff 
alleged,  however,  In  his  petition,  that  wheth- 
er the  defendant  was  authorized  to  write 
hail  insurance  he  was  not  able  to  say,  and 
could  not  ascertain  definitely.  While,  there- 
fore, it  might  be  an  act  of  ultimate  and  es- 
sential Justice  to  penalize  the  defendant  for 
doing  unauthorized  hail  insurance  business 
in  this  state,  no  reason  is  apparent  why  a 
citizen  who  patronizes  such  a  company  in- 
stead of  one  organized  at  home  should  re- 
cover more  than  the  statute  and  the  settled 
law  of  the  state  permit  him  to  recover. 

Certain  other  matters  are  complained  of, 
but  do  not  present  errors  substantial  enough 
to  require  consideration. 

The  Judgment  Is  required  to  be  modified  by 
deducting  therefrom  the  sum  allowed  for  at- 
torney fee  and  the  $64  excess  recovery  for 
the  second  loss,  and,  when  thus  modified, 
will  be  affirmed.  All  the  Justices  concur- 
ring. 
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HAWLET  T.  OITX  OF  BDTTB.     (No.  8986.) 

(Sapreme  Gonrt   of   Montana.     March  29, 
1917.) 

MVNICIPAI.    CORPOBATIONS    ^=>450(4)    —    lu- 
FBOVEMKNTS— PBOTESTS. 

Laws  1913,  c.  89,  aa  amended  by  Laws  1915, 
c.  142,  provides  for  a  resolution  by  the  city 
council  to  create  a  public  improvement  district, 
and  for  notice  to  the  property  owners  Uiat  with- 
in 15  days  after  the  first  publication  of  the 
notice  any  owner  of  property  liable  to  assess- 
ment may  protest  in  writing  and  file  such  protest 
with  the  city  clerk.  At  the  next  regular  meeting 
of  the  council  after  the  extnration  of  the  time  for 
filing  protest,  the  oouncU  shall  pass  upon  all 
protests,  and  if  protests  are  filed  which  an 
found  to  be  insufficient,  or  are  overruled  or  de- 
nied, the  council  shall  be  deemed  to  have  acquir- 
ed jurisdiction  to  order  the  proposed  improve- 
ment Held,  that  a  property  owner  who  has 
signed  a  protest  and  presented  it  within  the  pe- 
riod allowed  therefor  may  withdraw  therefrom 
and  thereby  defeat  it  by  leaving  an  insufficient 
number  of  protestants,  providing  he  acts  within 
the  time  allowed  by  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1074.] 

Appeal  fFom  District  Court,  Silver  Bow 
County;  J.  B.  McClernan,  Judge. 

Suit  by  Anna  E.  •Hawley  against  the  City 
of  Butte  for  an  injunction.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

W.  E.  Carroll,  of  Butte,  for  appellant 
John  A  Groeneveld,  Thomas  D.  liong,  Louis 
K.  Lorenz,  N.  A.  Rotering,  and  Fred  Furman, 
all  of  Butte,  for  respondent 

HOLLOWAT,  J.  The  dty  of  Butte  under- 
took to  create  a  special  Improvement  district 
for  paving  and  other  purposes.  Within  the 
time  allotred  by  statute  a  protest  .was.  filed 
with  the  dty  clerk  by  persons  owning  more 
Chan  50  per  cent,  of  the  real  estate  included 
within  the  proposed  district  On  the  day  fol- 
lowing and  within  the  same  period  certain 
of  the  persons  who  signed  the  protest  notified 
the  council  in  writing  that  they  withdrew 
their  objections  to  the  creation  of  the  district 
Wh«i  the  coundl  came  to  consider  the  sub- 
ject it  eliminated  the  withdrawals  from  the 
protest  and  found  that  the  protest  as  thus 
(Ranged,  contained  the  signatures  of  the  own- 
ers of  only  46  per  cent  of  the  area  embraced 
within  the  proposed  district,  and  .was  there- 
fore insuffldent  It  passed  a  resolution  creat- 
ing the  district  and  directed  the  clerk  to  ad- 
Tertise  for  bids,  and  this  suit  was  then  in- 
rtltnted  by  one  of  the  protestants  to  enjoin 
the  dty  from  proceeding  further.  The  cause 
was  submitted  for  dedsion  upon  an  agreed 
statement  of  facts.  The  trial  court  found 
for  defendant,  and  plaintiff  appealed. 

In  the  agreed  statement  counsel  for  the 
respective  parties  submitted  to  the  court  but 
a  single  question:  May  a  proi)erty  owner 
who  has  signed  a  protest  against  the  creation 
of  a  spedal  improvement  district  within  the 
period  allowed  for  presenting  such  protest 
withdraw  therefrom  and  thereby  defant  the 


protest?  It  was  conceded  by  both  parties 
that,  If  the  withdrawals  were  not  properly 
allowed,  the  protest  was  sufficient  to  defeat 
the  project  whereas,  if  the  withdrawals  were 
properly  allowed,  the  coundl  correctly  held 
the  protest  Insufficient 

The  statutes  governing  the  creation  of 
special  improvement  districts  In  dtles  and 
towns  (diapter  89,  Liawa  1913,  as  amended  by 
diapter  142,  Laws  1915)  provide  for  a  resolu- 
tion by  the  dty  coundl  expressing  its  Inten- 
tion to  create  the  diatriot  in  contemplation 
and  for  notice  to  every  one  having  proi>erty 
within  the  proposed  district  Within  16  days 
after  the  first  publication  of  the  notice,  any 
owner  of  property  Uable  to  assessment  for 
the  work  may  make  protest  in  writing  and 
file  such  protest  with  the  city  clerk.  At  the 
next  regular  meeting  of  the  council  after  the 
expiration  of  the  time  for  filing  protests  th^ 
council  Shall  bear  and  pass  upon  all  protests. 
If  no  protests  are  filed,  or  If  protests  are  filed 
which  are  fonnd  to  be  Insuffldent  or  are 
overruled  or  denied,  "immediately  thereupon 
the  dty  council  shall  be  deemed  to  have  ac- 
quired jurisdiction  to  order  the  proposed  Im- 
provement" There  Is  not  any  provision  in 
the  statute  which  in  terms  authorizes  one 
who  has  sighed  a  protest  to  withdraw  there- 
from, but  the  Legislature  has  seen  fit  to  refer 
the  question  of  the  propriety  of  creating  a 
special  Improvement  district  to  the  owners 
of  the  majority  of  the  property  responsible 
for  the  cost  of  the  improvement.  This  right 
to  protest  is  simply  the  right  to  petition — the 
right  to  express  the  will  of  the  property  own- 
er affected  by  the  Improvement  In  the  exer- 
dse  of  its  authority  over  the  subject,  the 
Legislature  has  limited  the  time  within  which 
such  property  owner  may  express  his  dis- 
sent, but  within  that  limited  time  he  is  al- 
lowed the  utmost  liberality  for  the  expression 
of  bis  views,  and  it  Is  not  until  the  full  period 
thus  allowed  him  has  expired  that  he  is 
foredosed  from  making  known  his  final  deci- 
sion. So  long  as  the  subject  Is  referred  to 
him  and  he  is  invited  by  the  notice  to  express 
his  disapproval,  if  any  such  he  has,  he 
should  be  held  to  be  free  to  make  known  his 
views  or  to  change  them,  U  he  acts  within 
the  time  allowed  by  law. 

Our  statute  Is  somewhat  peculiar.  In  that 
Jurisdiction  to  proceed  with  the  improvement 
is  not  conferred  upon  the  dty  until  it  has 
first  determined  that  a  auffldent  protest  is 
not  before  it  The  right  to  petition  Implies 
the  right  to  withdraw  from  a  petition  (State 
ex  rel.  Lang  v.  Furnish,  48  Mont  28, 134  Paa 
297;  State  ex  rel.  Fadness  v.  Ele,  63  Mont 
— ,  162  Pac.  164) ;  and  since  it  is  the  obvi- 
ous purpose  of  this  legislation  to  permit  the 
owners  of  a  majority  of  the  property  affected 
to  determine  the  propriety  of  the  Improve- 
ment, that  purpose  Is  best  subserved  by  a 
liberal  interpretation  of  the  statute  in  favor 
■ot  those  directly  interested,  if  they  act  with- 
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In  the  time  fixed  by  the  statute  or  acquiesce 
for  that  period.  These  views  are  supported 
by  the  better  reasoning  and  by  the  decided 
weight  of  authority.  The  subject  is  treated 
thoroughly  and  the  decided  cases  reviewed  In 
Sedalla  v.  Montgomery,  227  Mo.  1,  88  S.  W. 
1014,  127  S.  W.  50. 

Neither  do  these  views  conflict  in  the 
least  with  the  authorities  which  hold  that, 
if  the  statute  itself  confers  Jurisdiction  upon 
the  council  which  is  subject  to  be  defeated  by 
filing  a  protest  signed  by  the  owners  of  a 
majority  of  the  property  affected,  tlien  the 
withdrawal  of  names  from  such  a  protest  suf- 
ficient in  the  first  instance  to  oust  Juriadlc- 
tion  cannot  have  the  effect  of  reinvesting  In 
the  council  the  Jurisdiction  lost  when  the 
protest  was  filed.  By  the  express  terms  of 
our  statute  Jurisdiction  does  not  attach  until 
the  council  finds  that  a  sufficient  protest  is 
not  before  it,  and  therefore  the  withdrawal  of 
names  from  the  protest  before  the  time  for 
filing  such  protest  has  expired  does  not  afTect 
the  question  of  Jurisdiction.  Though  its  ex- 
ercise may  occasion  disappointment  to  the 
remaining  protestants,  the  right  to  withdraw 
cannot  be  denied.  When  the  time  for  the 
presentation  of  protests  expired,  the  owners 
of  less  than  one-lialf  of  the  property  affected 
were  objecting  to  the  improvement,  and  the 
council  properly  determined  that  such  pro- 
test was  insufficient. 

The  Judgment  is  afllrmed. 

Affirmed. 

SANNBR,  J.,  concurs.    BRANTLT,  C.  J., 

being  absent,  did  not  hear  the  argument,  and 
takes  no  part  in  the  foregoing  decision. 


MONTANA  RANCHES  00.  ▼.  DOLAN  et  ux, 
(No.  8946.) 

(Supreme  Court  of  Montana.    March  26,  1017.) 

1.  Reckivkrb    <8=»1— Appointment— Exeecise 
OP  Power. 

Under  Rev.  Codes,  $  6698,  as  to  appolat- 
ment  of  receiver,  the  power  is  to  be  exercised 
sparingly  and  with  unusual  caution,  and  only 
to  prevent  manifest  wrong  imminently  impend- 
ing, or  where  there  is  no  other  plain,  speedy, 
or  adequate  remedy. 

[Ed.   Note.— For  other   cases,   see   Receivers, 
Cent.  Dig.  {  1.] 

2.  Rkceivebs     €=»6  —  Appointmknt— Other 
Remedy. 

The  appointment  of  a  receiver  will  be  de- 
nied when  tiie  applicant  has  any  other  adequate 
remedy. 

[Bid.  Note.— For  other   cages,   see   Receivers, 
Cent  Dig.  {  12.] 

3.  RECErvEBS      «=>8— Appointment— DisoKB- 

TION   OF  COUBT. 

An  application  for  appointment  of  a  re- 
ceiver is  addressed  to  the  sound  legal  discretion 
of  the  trial  court. 

[Ed.   Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  $  14.] 


4.  Apfeai,  ano  Erbos  S=994S— Appointment 
OF  Receives- Abxtsk  of  Discbetion— Bdb- 

DEN   of  PBOOF. 

The  applicant  for  appointment  of  a  recetver 
must,  after  denial  of  bis  motion,  assume  the 
burden  of  showing  an  abuse  of  the  judicial  dis- 
cretion of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3814.] 

6.  Receivers    «=»32— Appointment— Bubdes 

OF  Pboof. 
Since  the  remedy  by  receivership  is  an  ex- 
traordinary one,  the  applicant  has  the  burden  of 
presenting    facts   sufficient   to   disclose   to  the 
court  a  necessity  for  the  remedy. 

[Ed.  Note.— For  otiier  cases,  see  Receivers, 
Cent  Dig.  U  45-60,  64.] 

6.  Receivers  «=332— Appointment— Necessi- 
ty OF  Appointment. 

Appointment  of  receiver  will  not  be  made 
where  the  only  necessity  shown  was  that  there 
was  danger  that  the  crops  would  be  removed 
and  sold  to  innocent  purchasers  and  the  pro- 
ceeds converted;  there  being  no  allegations  that 
defendant  threatened  or  intended  so  to  act 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §§  45-50,  64.] 

7.  Receivers   <S=6  —  Appointment  —  Exist- 
ence of  the  Remedt. 

Where  receiver  was  aaked  for  farm  pr(q|>ert7 
and  crops,  if  the  property  was  not  disposed  of 
before  the  crops  were  severed  from  the  soil  and 
became  personal  property,*  claim  and  deUvery 
would  be  a  plain,  speedy,  and  adequate  rem- 
edy, and  the  receiver  could  not  be  appointed. 

[Ed.  Note. — For  other  cases,  see  Receiver*, 
Cent  Dig.  SS  12.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   R.  Lee  Word,  Judge. 

Action  by  the  Montana  Ranches  Company 
against  Thomas  J.  Dolan  and  wife.  From  an 
order  denying  application  for  appointm«it  of 
a  receiver,  plaintiff  appeals.    Affirmed. 

Wight  ft  Pew,  of  Helena,  for  appellant 
O.  W.  McConnell,  of  Helena,  for  respond- 
ents. 

HOLLOWAY,  J.  In  February,  1916,  an 
action  was  commenced  In  the  district  court 
of  Lewis  and  Clark  county,  the  primary  pur- 
poses of  which  were  to, secure  the  cancella- 
tion of  a  certain  contract  for  the  sale  of 
real  estate  and  the  restitution  of  possessloa 
In  July  following,  and  before  a  demurrer  t« 
the  complaint  had  been  disposed  of,  the 
plaintiff  applied  to  the  court  for  the  appctot- 
ment  of  a  recover.  The  application  was  de- 
nied and  plaintiff  has  appealed  from  the  or- 
der. 

From  the  complaint  we  gain  the  following 
information:  In  May,  1914,  the  Montana 
Ranches  Company,  then  having  a  right  to 
sell  a  certain  tract  of  land  in  Lewis  and 
Clark  county,  entered  into  an  agreement  to 
sell  the  same  and  certain  personal  property 
to  defendants  for  a  stipulated  price,  a  part 
of  which  was  paid  and  the  balance  of  which 
was  to  be  paid  In  installments.  Time  vras 
made  of  the  essence  of  the  agreement,  and 
a  provision  was  Incorporated  therein  to  the 
effect  that  If  defendants  failed  to  make  an; 
payment  when  due,  the  plaintiff  at  Its  option 
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might  declare  the  contract  terminated,  and 
thereupon  all  suns  pretioiisly  paid  should  be 
forfeited  to  the  plaintiff,  all  rights  of  the 
defimdants  should  Immediately  cease,  and 
defoidantB  should  yield  up  posBesslon  to 
plaintiff.  Under  this  agreement,  defendants 
were  let  Into  possession  of  the  premises 
about  March  l,  1915,  and  bare  since  retained 
possession.  On  December  1,  1915,  an  Install- 
ment of  the  purchase  price,  with  Interest, 
became  due,  but  defendants  failed  to  pay  the 
same  or  any  port,  and  In  February,  1016, 
plaintiff  notified  defendants  that  It  elected 
to  exercise  the  option  reserved  to  It  In  the 
contract,  declared  the  contract  forfeited, 
and  demanded  possessltm,  which  was  refused. 
In  the  application  for  the  appointment  of  a 
receiver,  plaintiff  alleges  that  it  commenced 
the  action  above  referred  to,  repeats  the 
material  allegations  of  Its  complaint,  and 
then  sets  forth  that  the  defendants  are  In- 
solvent; that  they  are  tn  the  possesslcm  of 
the  premises  In  controversy;  that  they  are 
farming  the  same  as  their  own — 

"that  tiiere  are  large  quantities  of  alfalfii  and 
other  grasses  growing  upon  said  lands,  as  well 
as  cultivated  crops  of  great  value;  that  there 
ia  danger  that  said  crops  will,  if  relief  is  not 
granted  petitioner  as  hereinafter  prayed,  be 
removed  and  sold  to  innocent  purchasers  and 
the  proceeds  converted  to  the  use  of  defendants, 
or  that  said  crops  will  be  consumed  by  defend- 
ants and  converted  to  their  own  use ;  that  the 
value  of  said  crops  is  upwards  of  |1,500." 

It  Is  the  contention  of  appellant  that  at 
the  time  Its  application  was  denied,  the  ma- 
terial allegations  of  Its  complaint  were  ad- 
mitted by  the  demurrer  Interposed  by  de-[ 
fendants,  and  that,  since  plaintiff  had  ex- 
ercised Its  ovtiaa,  had  declared  the  contract 
forfeited,  bad  notified  defendants,  and  had 
demanded  iwssesslon,  all  rights  of  defendants 
in  or  to  the  property  were  prima  facie  ter- 
minated, the  title  restored  to  plaintiff,  and 
with  it  the  right  to  Immediate  possession; 
that  the  ownership  of  the  cn^is  followed  the 
ownership  of  the  land,  and  therefore  plaintiff 
was  prima  fade  the  owner  of  the  crops.  For 
the  purpose  ci  argummt  only,  we  will  as- 
sume that  these  premises  are  correct;  that 
as  between  plaintiff  and  defendants,  the 
plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  land  Immediately  upon  giv- 
ing notice  of  forfeiture,  and  that  title  to  the 
eropB  then  growing  or  afterwards  planted, 
followed  the  title  and  right  of  possession 
to  plaintiff,  and  that,  at  the  time  this  appll- 
eatlon  was  made,  the  cro:)s  had  not  matui-ed 
Of  at  least  had  not  be&i  severed  from  the 
soil. 

11,1]  The  authority  to  appoint  a  recover 
Is  conferred  by  section  6698,  Revised  Codes, 
l>ot  only  In  the  Instances  therein  enumerated. 
The  present  application  does  not  bring  the 
proceeding  within  any  of  the  designated 
classes,  unless  It  be  the  last  one,  viz.: 

"In  all  other  cases  where  receivers  have  here- 
tofore been  appointed  by  the  usages  of  courts 
ol  eqmtjr."     ...  ...  ...         | 


The  power  to  Invoke  the  extraordinary 
remedy  by  which  property  la  taken  into  the 
possession  of  the  court  Is  to  be  exercised 
sparingly,  with  unusual  caution,  and  only  to 
prevent  manifest  wrong  Imminently  Impend- 
ing, or  where  the  case  shows  clearly  that 
the  complaining  party  Is  In  danger  of  suf- 
fering Irreparable  loss  and  "there  is  no  other 
plain,  speedy,  or  adequate  remedy.  Where 
the  application  Is  made,  as  In  this  Instance, 
before  a  decision  adjudging  the  title  to  be 
in  the  appUcant,  the  appointment.  If  made, 
amounts  in  effect  to  a  levy  of  an  execution 
In  Umlne,  entailing  costs,  expenses,  and 
other  hardships  often  out  of  proportion  to 
the  value  of  the  property  right  sought  to  be 
protected.  HIckey  v.  Parrot  S.  ft  O.  Co.,'  25 
Mont  164,  64  Pac.  337.  Because  of  the  ex- 
traordinary harshness  of-  the  remedy,  courts 
of  equity  have  ever  been  reluctant  to  apply 
It  If  the  applicant  has  any  other  adequate 
remedy,  the  application  will  be  denied. 

[3,4]  The  record  before  us  discloses  that 
the  application  was  filed  In  the  district  court 
on  July  T,  1916;  that  on  July  17th  an  order 
to  show  cause  was  Issued;  that  on  July  29th 
the  application  and  defendants'  objections 
thereto  were  submitted;  and  that  the  or- 
der denying  the  application  was  made  on 
October  9th.  The  application  was  addressed 
to  the  sound,  legal  discretion  of  the  trial 
court  (Hartnett  v.  St  Louis  M.  &  M.  Cto.,  51 
Mont  395,  153  Pac.  437).  and  plaintiff  must 
assume  the  burden  of  showing  an  abuse  of 
such  discretion. 

[5]  Since  the  remedy  by  receivership  Is 
an  extraordinary  one,  never  to  be  allowed 
except  upon  a  showing  of  necessity  therefor 
(Prudential  Securities  Co.  v.  Three  Forks, 
etc.,  R.  Co.,  49  Mont  567,  144  Pac.  158),  the 
plaintiff  was  further  charged  with  the  bur- 
den of  presenting  facts  sufQdent  to  disclose 
to  the  court  the  existence  of  such  necessity. 
34  Cyc.  112. 

[I]  All  that  was  presented  to  the  court  be- 
low to  show  such  an  exigency  as  would  call 
for  relief  is  contained  in  the  portion  of  the 
application  quoted  above: 

"That  there  is  danger  that  said  crops  will 
•  •  •  be  removed  and  gold  to  innocent  pnf- 
chasers  and  the  proceeds  converted  to  the  use 
of  defendants,  or  that  said  crops  will  be  oon- 
samed  by  defendants." 

The  expretelon  of  a  fear  Is  not  the  state- 
ment of  a  fact  It  Is  not  alleged  that  de- 
fendants threaten  or  Intend  to  dispose  of  the 
crops  In  any  manner,  or  that  they  will  be  dis- 
posed of,  or  that  loss  or  waste  wlU  result 
from  defendants'  possession  or  control  of 
them.  It  is  not  shown  that  defen(|ant3  are 
not  farming  in  a  good  workmanlike  manner, 
or  not  Intent  upon  the  proper  care  and  pres- 
ervation of  the  crops.  Indeed,  we  think 
there  Is  not  stated  any  fact  from  which  the 
court  could  determine  that  plaintiff  was  In 
Imminent  peril  of  losing  whatever  Interest 
It  might  have  in  the  property. ' 

in  If  the  prc^ierty  was  not  dlsposed>e£  be-        t 
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tore  the  crops  were  serered  from  tbe  soil  and 
became  personal  property,  then  claim  and 
delivery  would  afford  to  plaintiff  a  plain, 
speedy,  and  adequate  remedy.  If  tbe  de- 
fendants threatened  to  dispose  of  the  crops 
before  severance,  an  Injunction  would  defeat 
such  purpose,  and  in  either  event  a  receiver 
would  be  unnecessary.  We  think  plaintiff 
has  failed  to  show  such  abuse  of  discre- 
tion as  would  warrant  a  reversal  of  the  or- 
der. 

The  order  is  affirmed. 

Affirmed. 

SANNER,  J.,  concurs. 

BRANTLX,  C.  J.,  being  absent,  did  not 
hear  the  argument,  and  takes  no  .part  in  the 
foregoing  decision.. 


STEVENSON  v.  SBBRING.     (No.  8727.) 
(Supreme  Court  of  Colorado.    April  2, 1917.) 

1.  MoBTGAOEs  «=9604—Fokeci,osum;— Rights 
OF  PuBcHASER— Payment  of  Taxes. 

One  who  purchased  land  on  foreclosure  of 
a  dee^  of  trust,  receiving:  a  certificate  of  pur- 
cbase,  and  paid  delinquent  taxes  on  the  land, 
was  not  a  volunteer  in  paying  them,  having  eq- 
uitable title,  and  was  entitled  to  recover  the 
taxes  paid  from  the  judgment  creditor  of  the 
original  owner  of  the  land,  who  took  out  execu- 
tion, had  levy  made,  and  paid  to  the  county  treas- 
urer the  amount  required  to  redeem  from  the 
sale  on  foreclosure,  having  obtained  a  quitclaim 
deed  from  the  original  owner. 

[I'M.  Note.— For  other  cases,  see  Mortgages, 
Cenfc  Dig.  |  1786.] 

2.  MoBTGAOKB     ®=»694(2)— FoRECi-oatraE— Re- 

DKVPIION    BT    JUOaiCENT   OBEDITOB   —   SALS 
UNDEB  LeVT. 

Under  the  statute  providing  for  redemption 
by  judgment  creditors  of  property  sold  on  fore- 
closure of  deed  of  trust,  where  property  was 
sold  on  foreclosure  of  a  deed  of  trust,  and, the 
purchaser,  who  received  a  certificate  of  purchase, 

Eaid  delinquent  taxes  on  the  land,  no  redemption 
aving  been  made  by  the  original  owner  within 
the  six  months  allowed,  the  judgment  creditor  of 
the  original  owner  was  entitled  to  take  out  exe- 
cution and  have  levy,  paying  to  the  county  treas- 
urer the  amount  required  to  redeem  from  the 
sale  on  foreclosure,  and  the  statute  did  not  re- 
quire a  sale  under  the  levy. 
'  [Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §$  1713,  1714.] 

3.  MoftTOAOEs  iS=>604—FoBEOLosuBB— Rights 

OF  PUKCIIASEB. 

Purchaser  of  land  at  foreclosure  sale  under 
deed  of  trust,  who  paid  delinquent  taxes  in  good 
faith  and  to  protect  his  interest,  was  entitled 
to  lien  on  premises  to  secure  repayment  against 
judgment  creditor  of  original  owner  who  took 
out  execution  and  had  levy  made,  paying  county 
treasurer  amount  necessary  to  redeem. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1786.] 

Error  to  District  Court,  Pueblo  County; 
C.  S.  Essex,  Judge. 

Suit  by  N.  E.  Stevenson  against  T.  C.  Se- 
brlng.  To  review  a  judgment  only  partially 
for  plaintiff,  he  brings  error,  both  parties  as- 
signing error..  Affirmed. 


A.  W.  Arrington,  of  Pneblo,  for  jdidntiff  in 
error.  B.  C.  Durall,  of  Pueblo,  toi  defendant 
In  error. 

TELLER,  X.  The  plaintiff  In  error  brought 
suit  against  defiendant  in  error  to  caned  a 
deed  under  which  the  latter  claimed  a  tract 
of  SO  acres,  and  to  have  the  land  decreed  to 
be  the  property  of  the  plaintiff. 

From  the  record  It  appears  that  the  plain- 
tiff, on  a  foreclosure  of  a  deed  of  trust  on 
said  land,  bid  it  in  and  reoeiyed  a  certificate 
of  pnicbBM  therefor.  A  short  time  afte^ 
ward,  he  paid  some  delinquent  taxes  on  ine 
land.  No  redemption  having  been  made  by 
the  original  owner  of  the  land  within  the  six 
months  allowed  therefor,  the  defendant,  a 
Judgment  creditor  of  said  owner,  took  out  an 
execution,  had  a  levy  made,  and  paid  to  the 
county  treasurer  the  amount  required  to  re- 
deem from  the  sale  on  foreclosure.  A  few 
days  prior  to  the  date  set  for  the  execution 
sale  he  obtained  a  qnitdalm  deed  to  the 
premises  from  said  owner,  and  caused  the 
execution  to  be  returned  satisfied.  The 
court  found  that  the  plaintiff  had  a  lien  for 
the  taxes  paid,  but  was  not  entitled  to  the 
fee  title,  and  gave  judgment  accordingly. 
Both  sides  assign  error. 

[1  ]  The  defendant  contends  that  the  plain- 
tiff was  a  volunteer  in  paying  the  taxes,  and 
hence  is  not  entitled  to  recover  them.  We 
cannot  agree  with  this  conclusion.  The  plain- 
tiff had  an  equitable  title  to  the  property, 
subject  to  be  divested  by  redemption,  and 
the  payment  was  made  to  protect  bis  inte^ 
est,  as  well  as  that  of  all  others  who  had  an 
interest,  either  actual  or  potential,  therein. 

For  the  plaintiff  in  error  it  Is  contended 
that  there  was  In  law  no  redemption  by  the 
defendant  in  error,  because  there  was  no 
sale  under  the  levy;  that  the  plaintiff  was 
entitled  to  a  deed,  as  against  the  original  own- 
er, as  soon  as  the  six  months'  redemption  pe- 
riod had  expired,  and  that  the  defendant,  as 
grantee  of  said  owner,  had  no  better  rights 
than  she  had.  If  the  premises  were  accept- 
ed the  conclusion  stated  might  follow,  but 
the  premises  are  false. 

[2]  The  evident  purpose  of  the  statute 
wlilch  provides  for  redemption  by  Judgment 
creditors  was  to  enable  tbum  to  subject  the 
debtor's  property  to  the  payment  of  his  debts: 
and  that  purpose  would  not  be  subserved  hy 
requiring  a  sale  under  the  circumstances  of 
this  case.  The  plaintiff  received,  through  the 
redemption,  the  amount  to  which  he  was  en- 
titled on  the  note,  and  he  is,  by  the  decree, 
given  a  lien  for  the  taxes  which  he  paid. 
To  give  him  the  land  would  deprive  the  de- 
fendant of  it  as  a  means  of  satisfying  the 
Judgment,  and  defeat,  by  a  strained  construc- 
tion of  the  law,  the  very  purpose  of  it. 

[3]  Plaintiff  in  error  having  paid  the  taxes 
in  question  in  good  faith,  and  to  protect  bis 
interest  In  the  property,  is  entitled  to  a  lien 
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on  the  premises  to  secure  tbelr  repayment. 
27  Cyc.  1256. 

Tbe  Judgment  giving  this  lien,  and  refusing 
further  relief  to  the  plaintiff,  la  correct,  and 
Is  accordingly  affirmed. 

HIIX  and  BAItiEY,  JJ.,  concor. 


FT.  OOLUNS  NAT.   BANK  ▼.   WHITTON 
et  aL    (No.  8780.) 

(Sopieme  Court  of  Colorado.     April  2,  1917.) 

1.  Appeai,  and  Error  «=»1010(1)— Review- 
Fin  din  os  OF  Fact. 

FloduixB  of  fact  supported  by  evidence  will 
not  be  disturbed  on  appeal. 

fEid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  397&-3^1.] 

2.  B^RATTDITLENT    CONVEYANCES   «=»SS— INSOX- 
VENOT  or  'GRARTOS. 

A  deed  given  in  consideration  of  support 
and  maintenance  will  not  be  set  aside  as  in 
fraud  of  creditors  where  the  grantor  at  the 
tine  of  executing  the  deed  owned  other  prop- 
erty sufficient  in  amount  to  satisfy  eTisring  in- 
debtedness in  the  ordinary  course  prescribed  by 
law  for  the  collection  of  debts. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
COTveyancee,  Cent  Dig.  |{  138,  140,  144-147, 
158.] 

3.  ElBTOFPU.  «S>74(2>— CONVETANOB  TO  WiR 

— Pbaudulent  Convetanoes. 
In  an  action  to  set  aside  a  deed  as  in  fraud 
ot  creditors,  the  grantor  was  not  estopped  to 
show  that  he  owned  a  half  interest  ia  other 
property  because  of  the  mere  fact  that  such 
other  property  was  recorded  in  the  name  of  Us 
wife. 

[Ed.  Note.— For  other  cases,  see  Eistoppd, 
Cent  Dig.  H  190,  191.] 

4.  Fraudulent  Convetanoes  e=5309(6)— In- 
STRDCnONS— Cohjtlicting    Instbxtctionb. 

In  an  acticm  to  set  aside  a  deed  as  in  fraud 
of  creditors,  an  instruction  that,  if  at  the  time 
of  making  tiie  deed  the  jury  found  that  the 
grantor  retained  sufficient  property  to  satisfy 
the  creditor's  debt,  'and  that  it  was  within  the 
creditor's  power  to  satisfy  such  debt,  was  not 
in  conflict  with  an  instruction  that  before  the 
pantor  could  lawfully  make  the  deed  it  was 
Us  dnty  to  retain  sufficient  property  to  pay  his 
existing  debts  as  they  fell  due,  and  that  the 
property  retained  by  him  must  be  property 
available  to  bis  creditors. 

[Ed.  Note. — IV>r  other  oases,  see  Fraudolent 
Oonv^ances,  Cent  Dig.  |  961.] 

Errw  to  District  Court,  Larimer  County; 
Nell  F.  Graham,  Judge. 

Action  by  the  Ft  Collins  National  Bank 
of  Ft  Collins  against  John  Whttton  and  oth- 
ers to  set  aside  a  deed.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

G.  W.  Musser,  of  Denver,  and  L.  D.  Tboma- 
ton,  of  Ft.  Collins,  for  plaintiff  in  error. 
Pred  W.  Stow  and  Herman  W.  Seaman,  both 
of  Ft  Collins,  for  defendants  In  error. 

HILL,  J.  The  plaintiff  in  error  (hereafter 
called  the  bank)  brought  this  action  to  set 
aside  a  deed  executed  by  the  defendant  John 
Whitton  to  two  of  his  codefendants,  John  and 
Sarah  Slentz,  for  certain  lots  with  two  resi- 


dences thereoQ  situate  In  Ft  Collins,  and  to 
subjfect  this  pr<^erty  to  the  payment  of  a 
judgment  held  by  the  bank  against  Whitton. 
A  Jury  made  certain  findings  of  facts  ap- 
proved by  the  court.  Judgment  was  for  tlie 
defendants. 

It  stands  admitted  that  on  January  3, 1914, 
Whitton  conveyed  the  real  estate  in  question 
to  the  defendants  John  and  Sarah  Slentz: 
that  Whitton  was  then  about  76  years  of  age ; 
that  his  wife  was  about  74 ;  that  Mrs.  Slentz 
was  a  sister  of  Mrs.  Whitton ;  that  the  con- 
sideration for  the  deed  was  $1,  love,  affec- 
tion, and  an  agreement  by  the  Slentzes  (who 
were  much  younger  than  the  Whittons)  to 
provide  a  home,  support,  and  maintain  for 
the  remainder  of  their  lives  both  Mr.  and 
Mrs.  Whitton.  The  bank  alleges  want  of  con- 
slderatl<»i,  a  voluntary  conveyance  made  for 
the  purpose  and  with  the  Intent  to  hinder, 
delay,  and  defraud  It  in  the  collection  of  its 
debt,  etc.  The  defendants  allege  the  making 
of  the  deed  in  good  faith,  and  that  the  de- 
fuidant  John  Whitton  had  sufficient  other 
property  with  which  to  pay  all  of  his  Indebt' 
edness,  etc.,  and  that  he  had,  in  good  faith, 
arranged  for  its  ultimate  payment. 

In  answer  to  special  interrogatories,  the 
Jury  found,  that  at  the  time  Whitton  exe- 
cuted the  deed  in  qnestlon  he  was  the  owner 
of  a  half  Interest  In  other  property,  vis.  lots 
23  and  24  In  block  lg(  of  the  dty  of  Ft  Col- 
lins, with  business  buildings  thereim  called 
the  Whitton  Block ;  that  Its  fair  market  val- 
ue at  that  time  was  $20,000,  and  that  his 
half  Interest  therein  was  sufficient  to  pay  his 
individual  debt  to  the  bank ;  that  at  that 
time  this  block  was  of  sufficient  value  to  pay 
the  total  indebtedness  of  both  himself  and 
wife  to  the  bank. 

It  is  claimed  that  the  court  erred  In  re- 
fusing to  disregard  the  findings  of  the  Jury 
and  in  not  rendering  Judgment  for  the  bank. 
In  this  connection  it  is  urged  that  the  testi- 
mony of  the  defendants  stamps  the  entire 
transaction  as  a  frand.  There  is  testimony 
that  about  ten  months  prior  to  the  execUtiOD 
of  this  deed  the  defendant  BHssabeUi  Whitton, 
the  wife  of  John  Whitton,  gave  to  the  bank 
her  promissory  note  in  the  sum  of  $13,000  to 
secure  the  payment  of  two  notes,  one  dve 
from  her  to  the  bank,  the  other  frran  her  bus- 
band  to  the  bank,  upon  which  it  thereafter 
secured  the  Judgment,  which  it  seeks  to  have 
satisfied  by  a  sale  of  the  property  in  ques- 
tion; that  the  $13,000  note  was  equal  in 
amount  to  the  two  notes  it  was  given  to  se- 
cure ;  that  she  also  gave  a  deed  of  trust  on 
the  Whitton  Block  (standing  of  record  in  her 
name,  cl^ar  of  any  incumbrance)  to  secure 
payment  of  the  $13,000  note ;  that  at  the  time 
Whitton  made  his  deed  to  the  Slentzes  the 
Whitton  Block  was  of  a  value  from  $19,000 
to  $35,000,  largely  in  excess  of  the  total 
amount  of  the  two  notes  which  the  $13,000 
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note  was  given  to  secure;  that  when  Whlt- 
ton  deeded  to  the  Slentzes,  although  the  "rec- 
ord title  stood  in  the  name  of  his  wife,  he 
was  the  owner  of  a  one-half  Interest  in  the 
Whlttoa  Block;  that  it  was  then  of  suffi- 
cient value  to  pay  both  bis  and  his  wife's 
debts  to  the  bank;  that  he  conveyed  the 
property  to  the  Slentzes  In  good  filth  for  the 
consideration  and  purposes  therein  named 
heretofore  referred  to,  and  with  no  Intention 
of  hindering,  delaying,  or  defrauding  the 
bank  in  the  collection  of  its  debts  against 
him. 

[t]  The  foregoing  testimony  being  sufficient 
to  sustain  the  findings  of  both  the  court  and 
the  Jury,  it  is  not  the  province  of  this  court 
to  disturb  it. 

It  is  conceded  that,  if  Wlilttou  retained 
sufficient  other  property  for  the  payment  of 
his  debts  at  the  time  of  the  making  of  the 
Slentz  deed,  it  is  not  subject  to  an  attack 
like  the  one  here  attempted,  but  it  is  claimed 
such  was  not  the  case,  nie  proof  discloses 
that,  when  Whitton  conveyed  the  two  resi- 
dences to  the  Slentzes,  be  had  no  other  prop- 
erty left  of  any  consequence  except  his  lialf 
Interest  in  the  Whltt(Hi  Block  covered  by  the 
deed  of  trust  to  the  bank,  executed  by  his 
wife ;  that  thereafter  the  bank  foreclosed  on 
the  latter  and  caused  its  sale  by  the  sherifC 
August  30,  1914,  when  it  was  bid  in  by  it  for 
$11,000,  which  was  insufficient  to  pay  in  full 
the  $13,000  note,  with  interest  For  these 
reasons  it  is  urged  that  the  defendant  John 
Whitton  was  not  at  the  time  he  gave  the 
Slentz  deed  possessed  of  sufficient  property 
outside  of  that  covered  by  this  deed  with 
which  to  pay  his  debts,  or  at  least  that  it 
made  the  matter  questionable,  for  which  rea- 
son the  Slentz  deed  was  in  law  fraudulent 
and  void  as  to  creditors. 

[2]  We  cannot  agree  with  this  conclusion. 
The  Slentz  deed  was  given  January  3,  1914. 
'Hie  foreclosure  sale  took  place  about  eight 
months  thereafter.  Whitton  testified  that 
at  the  time  he  executed  the  Slentz' deed  the 
Whitton  Block  was  worth  from  ?30,000  to 
$36,000.  Six  other  witnesses  fix  its  value  at 
that  time  at  $19,000  to  $22,000.  The  Jury  fix- 
ed it  at  $20,000.  The  bank  did  not  call  any 
witness  concerning  its  value,  or  attempt  in 
any  manner  to  contradict  the  testlincny  of  de- 
fendants' witnesses  concerning  it.  At  the 
time  he  gave  the  Slentz  deed  Whitton's  debt 
to  the  bank  was  less  than  $6,300,  which,  ac- 
cording to  the  finding  of  the  jury,  left  him  a 
margin  of  $3,700  in  the  block  over  the 
amount  necessary  to  pay  the  bank.  The  fact 
that  the  block  sold  for  $11,000  at  a  foreclo- 
sure sale  some  eight  months  thereafter  can- 
not be  said  to  overcome  the  testimony,  which 
was  all  one  way  concerning  Its  value,  or  the 
good  faith  of  the  defendant  Whitton  at  the 
time  he  gave  the  Slentz  deed.  Tbe  test  is: 
Was  the  value  of  the  Whitton  Block  at  that 
time  sufficient  for  the  payment  of  the  two 
totes  which  the  $18,000  note  and  deed  of 


trust  were  given  to  secure?   According  to  tlie 
finding  of  the  Jury,  it  was  more  than  ample. 

In  Annls  v.  Bonar,  86  III.  at  page  130,  it  Is 
said: 

"The  mere  fact  that  a  party  1b  indebted  doea 
not  operate  to  deny  him  the  right  of  securing 
a  future  support  for  himself  and  family,  or, 
for  that  matter,  for  any  member  of  his  famil;. 
or  for  a  stranger,  by  transferring  property  there- 
for, provided  that  he  retains  other  property  of 
sufficient  amount  for  the  payment  of  bis  debts. 
But  he  cannot  defraud  creditors  by  taking  evety- 
thing  from  whidi  they  can  enforce  payment  of 
their  dd>t8,  and  transferring  it  to  anticipate 
his  own  future  wants,  or  those  of  others." 

We  do  not  understand  any  case  has  ever 
held  that  the  validity  of  a  deed  like  the  one 
under  consideration  is  contingent  upon  the 
fact  that  the  grantor's  debt  will  ultimately 
be  paid,  but  that  it  is  sufficient,  as  stated  lo 
the  case  last  cited,  to  show  that  the  condi- 
tions were  such  that  in  the  ordinary  course 
prescribed  by  law  for  the  collection  of  debts 
they  would  thus  be  paid.  This  was  the 
showing  here  upon  behalf  of  the  defendant 

In  Wells  V.  Schuster-Hax  Nat  Bank,  23 
Cola  634,  48  Pac.  809,  $2,500  of  a  copartner- 
ship firm's  money  was  taken  by  one  partner 
with  which  he  purchased  land  and  conveyed  it 
as  a  settlement  upon  his  daughter.  In  com- 
menting this  court  said: 

"A  debtor  has  no  right  to  g^ve  away  a  portion 
t>f  his  property  and  leave  an  insufficient  amount 
for  hia  creditors.  They  should  not  be  called 
upon  to  sufFer  from  the  hazards  of  hia  specula- 
tions, or  from  his  financial  arrangemeots,  or 
improvident  conduct  cf  business.  He  must,  be- 
fore making  such  a  settlement,  make  adequate 
provision  for  his  existing  creditors,  so  that  in 
the  ordinary  course  prescribed  by  law  for  the 
collection  of  debts  these  debts  will  be  paid." 

This  rule  was  shown  to  have  been  followed 
here.  The  evidence  discloses  that  it  was 
through  Mr.  Whitton  that  his  wife  made  the 
deed  of  trust  to  the  bank  upon  the  Whitton 
Block;  that  their  total  indebtedness,  which 
it  was  given  to  secure,  was  about  $13,000; 
that  thereafter,  when  the  Slentz  deed  was 
given,  the  property  was  worth  $20,000,  for 
which  reAS<m  we  cannot  say  that  prior  to 
making  the  Slentz  deed  he  had  not  made  ade- 
-quate  provlsioa  for  the  iwyment  of  his  exist- 
ing debts. 

[3]  It  is  claimed  that  the  court  erred  la 
allowing  the  defendant  Whitton  to  testify  that 
he  had  a  half  interest  in  the  Whitton  Block, 
and  in  giving  the  instructions  that,  if  the 
Jury  so  found,  etc.,  they  could  consider  that 
fact  in  determining  his  financial  ability,  etc., 
because  the  property  stood  In  his  wife's 
name,  etc.  The  testimony  discloses  that  the 
notes  of  both  Mr.  and  Mrs.  Whitton  to  the 
bank  for  which  the  $13,000  note  and  deed  of 
trust  were  glVen  as  collateral  security  repre- 
sented money  borrowed  from  the  bank,  which 
was  used  in  the  construction  of  the  Whitton 
Block;  that  these  facts  were  known  to  tlie 
bank;  that  for  some  time  the  back  had  no 
security  for  its  payment;  that  when  it  want 
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ed  seeority  It  solicited  the  hnsband,  who 
caused  the  wife  to  gire  the  $13,000  note  and 
deed  of  trast  In  such  circumatances,  in  a 
case  inyolTing  the  husband's  ability  to  pay 
his  obUgatloQs,  or  in  haTing  made'  proTi- 
sions  therefor,  we  cannot  agree  that  be  is  es- 
topped or  for  any  other  reason  prohibited 
from  showing  that  he  owned  the  half  inter- 
est wlil<A  he  caused  to  be  pledged  for  the 
payment  of  his  debt  simply  because  It  did 
not  stand  of  record  in  his  name.  State  t. 
Lewis,  80  Wash.  532,  141  Pac.  1025. 

[4]  We  cannot  agree  that  there  Is  any  con- 
flict between  instructions  Nos.  3  and  4  or 
that  No.  3  is  erroneous.  It  is  to  the  etTect 
that,  tf  at  the  time  of  mailing  the  Slentz 
deed  the  Jury  found  that  Whitton  retained 
sufficient  property  to  satisfy  the  bank's  debt, 
and  that  it  was  under  its  control  so  that  it 
could,  by  appropriate  proceedings,  be  applied 
to  the  payment  of  the  debt  of  Whitton,  then 
they  must  find  that  Whitton  was  solvent  at 
that  time.  The  testimony  discloses  that 
Whitton  owed  no  one  else,  hence  the  instruc- 
tion pertaining  to  his  solvency  might  prop- 
erly be  limited  to  the  debt  of  the  bank,  and 
when  thus  applied  it  states  tbe  law  correctly. 
Likewise,  when  thus  applied,  it  does  not  nec- 
essarily conflict  with  No.  4,  which  It  is  con- 
ceded states  the  general  law  correctly,  and  is 
to  the  effect  that,  before  Whitton  could  law- 
fully make  the  Slentz  deed,  it  was  his  duty 
to  retain  sufficient  property  to  pay  bis  exist- 
ing debts  as  they  fell  due,  and  tlut  the  prop- 
erty retained  by  him  for  that  purpose  must 
be  such  property  as  is  available  to  his  credi- 
tors; it  must  t>e  property  wUcb  is  subject  to 
execution. 

The  Judgment  is  affirmed. 

Affirmed. 

WHITE,  O.  J.,  and  TELLER,  J.,  concur. 


KAPSON  OOAIi  MINING  CX).  T.  MICHELL 
CNo.   8621.) 

(Sopreme  Oourt  of  Colorado.     Nov.   6,   1916. 
Rehearing  Denied  April  2,  1917.) 

1.  Master  and  Sebvant  <9=3S0(1)— Sebvani'b 
ibjobt^scopb  of  employment— mining. 

Tlie  fact  that  a  miner  temimrarily  passed 
from  his  working  place  to  a  crosscut  to  await 
clearing  of  smoke,  so  that  he  could  resume  work, 
did  not  take  him  without  the  scope  of  his 
employment,  since  it  was  a  natural  and  rea- 
sonable act 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Seirant,  Cent  Dig.  {  153.] 

2.  Mastkb  and  Scbvant  «s»88(1)— Servant's 
Irtobt— Scope  of  Employment— Mining. 

The  fact  that  a  miner  temporarily  passed 
from  bis  working  place  to  a  crosscut  to  take  a 
driok  of  water,  to  advise  a  fellow  employe  that 
a  can  of  powder  had  been  placed  there,  and  to 
test  a  fuse,  did  not  take  him  without  the 
scope  of  employment,  since  such  acts  were  nei- 
ther onnsnal  nor  unnecessary. 

[FA.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent  Big.  g  153.] 


3.  Mastkb  and  Sbsvant  ®=>265(1)— Action 
FOR  Servant's  Injury— Scope  of  Employ- 
ment—PREStrMPTioN  AND  Burden  op  Proof. 

Where  employe's  actions  were  suob  as 
might  have  reasonably  been  expected  by  em- 
ployer under  same  circumstances,  it  will  be  pre- 
sumed that  such  acts  were  within  the  apparent 
scope  of  authority,  and  employer  has  the  bur- 
den of  proving  want  of  employe's  authority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877,  894.] 

4.  Masteb  and  Sebvant  iS=>2S4(3)— Actiom 
FOB  Servant's  Injury— Scope  of  Author- 
ity— Question  for  Jury. 

Whether  an  employ^  was  acting  within  the 
scope  of  his  authority  at  time  of  injury  is  gen- 
erally a  question  of  fact  for  tbe  jury  under 
proper  instmctions,  and  not  a  question  of  law 
for  the  court 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1005.] 

5.  Master  and  Servant  «=5>89(1) — Servant's 
Injuby— SooFB  OF  Employment— Mining. 

Where  it  was  a  miner's  duty  to  load  holes 
and  attach  fuse  for  blasting,  he  was  not  with- 
out the  scope  of  employment  in  testing  fuses; 
since  Uiis  was  clearly  in  the  interest  of  em- 
ployer as  well  as  employe. 

[Ed.  Note. — For  otber  cases,  see  Master  and 
Servant,   Cent  Dig.   |  158.] 

6.  Masteb  and  Servant  ^>236(6)  —  Serv- 
ant's Injury— Contributory  Neolioenoe 
— AonoN  OF  Fellow  Servant— Minino. 

When  an  experienced  miner  tested  a  fuse 
near  a  can  of  powder  and  threw  a  lighted  fuse 
in  its  direction,  a  fellow  employe's  failure  to 
remonstrate  with  Iiim  or  leave  the  place  when 
he  began  to  test  tbe  fuse  was  not  contributory 
negligence. 

[£>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  713.] 

7.  Master  and  Servant  ^=>205(4) — Action 
FOB  Servant's  Injury— Contributory  Neo- 
lioenoe—Burden  OF  Proof— Statute. 

The  fellow-servant  act  (Rev.  St  1908,  S 
2065),  making  an  employer  liable  for  injuries  to 
employe  "being  in  the  exercise  of  due  care"  from 
employer's  negligence  or  that  of  any  other  serv- 
ant, does  not  change  the  rule  that  tbe  burden  of 
proving  cMitributory  negligence  rests  on  the 
employer;  the  quoted  phrase  being  intended  to 
show  that  the  master's  liability  was  not  to  be 
absolute  without  regard  to  contributoiy  ne^- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  880,  889.] 

White,  C  J.,  and  Bailey  and  Garrigues,  JJ., 
dissenting. 

Error  to  District  Court,  Las  Animas  Coun- 
ty; Watson  McHendrie,  Judge. 

Action  by  Achell  Micheli  against  the  Rap- 
son  Coal  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Rogers,  Ellis  ft  Johnson,  of  Denver,  for 
plaintiff  in  error.  Hendrick,  Ralston  & 
Hendrick,  of  OMnldad,  for  defendant  in 
error. 

SCOTT,  J.  The  plaintiff  below  recovered 
Judgment  in  the  sum  of  $1,200  as  damages 
for  injuries  sustained  wtiile  employed  as  a 
miner  in  the  coal  mine  operated  by  the  de- 
fendant below,  plaintiff  in  error  here. 

It  appears  that  the  plaintiff,  Micheli,  and 
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one  CoIIard  were  coal  miners  in  tbe  employ 
of  the  defendant,  In  the  same  common  em- 
ployment and  in  the  same  part  of  the  mine. 
They  were  eilgaged  in  driving  parallel  en- 
tries, together  with  crosscuts  connecting  sndi 
entries.  Two  of  such  crosscuts  had  been  com- 
pleted. Mlchell  was  driving  a  third,  a  few 
feet  distant  from  his  entry,  and  his  work 
seems  to  have  been  in  this  uncompleted  cross- 
cut at  the  time  of  the  accident 

The  crosscut  nearest  the  slope  was  closed 
by  a  curtain  for  the  purpose  of  forcing  the 
air  into  the  crosscut  near  where  the  men 
were  working,  which  was  used  for  the  circu- 
lation of  air  through  and  between  tbe  entries. 
In  this  crosscut  the  two  workmen  kept  their 
drinking  water  and  at  least  a  part  of  their 
tools,  including  some  fuse.  It  appears  that 
tliere  was  in  this  crosscut  at  the  time  of  the 
accident  one  full  can  of  powder  and  another 
with  some  powder  In  It.  Both  plaintiff  and 
ColIard  knew  of  the  presence  of  the  full  can 
of  powder,  though  plaintiff  did  not  know  its 
location,  and  plaintiff  says  he  did  not  know 
of  the  presence  of  the  partially  filled  can; 
also  that  he  had  borrowed  powder  from  Col- 
lard  In  the  forenoon  of  the  day  of  the  acci- 
dent, and  before  the  full  can  was  placed  in 
the  crosscut 

The  two  men  were  the  only  persons  work- 
ing in  that  part  of  the  mine,  and  the  only 
inference  as  to  the  presence  of  the  partially 
filled  can  In  the  crosscut  is  that  Collard 
placed  It  there  for  some  purpose.  The  two 
men  had  returned  from  their  dinner.  Collard 
passed  down  his  entry  and  tbe  plaintiff  down 
his  to  his  working  place,  which  he  found 
filled  with  smoke.  He  remained  at  this  place 
for  a  short  time,  and  then  went  to  the  cross- 
cut, where  he  sat  down  to  wait  for  the  cir- 
culating air  to  clear  his  working  place  of  the 
smoke.  While  in  tills  position  Collard  came 
from  his  entry  into  the  crosscut  and  walked 
to  the  drinking  water.  He  then  advised 
plaintiff  that  a  can  of  powder  had  been 
placed  in  the  crosscut  Collard  took  a  drink 
of  water,  picked  up  a  piece  of  fuse,  remark- 
ing that  the  fuse  was  no  good,  and  that  he 
was  going  to  test  it  and  proceeded  to  do  so. 
He  was  at  this  time  about  ten  feet  from 
plaintiff.  He  cut  the  covering  on  the  fuse 
in  three  places,  touched  his  lamp  to  two  of 
these  places,  neither  of  which  burned,  then 
to  the  third  place,  which  ignited,  whereupon 
he  threw  the  fuse  away,  and  which  api>arent- 
ly  fell  on  or  near  the  powder  and  the  ex- 
plosion occurred  as  a  result 

The  only  testimony  in  the  case  concerning 
all  of  these  matters  is  by  the  plaintiff.  Col- 
lard was  killed  by  the  explosion,  and  no 
other  person  was  near  or  had  knowledge  of 
the  circumstances. 

The  errors  assigned  are:  (1)  That  plaintiff 
and  Collard  were  not  acting  within  the  scope 
of  their  authority;  (2)  that  plaintiff  was 
guilty  of  contributory  negligence;    and  (3) 


that  Instruction  No.  5  given  by  tbe  oonrt  con- 
stituted prejudicial  error. 

It  la  difficult  to  understand  the  contention 
of  plaintiff  in  error  that  neither  the  plain- 
tiff nor  Collard  was  acting  within  the 
scope  of  his  authority.  Both  the  plaintiff 
and  Collard  were  at  the  time  employ^  of 
the  defendant  and  engaged  in  the  work  for 
which  they  were  employed  In  the  mine. 

[1]  It  seems  to  be  urged  tliat,  because  the 
workmen  had  passed  temporarily  from  their 
working  places  Into  the  crosscut,  such  action 
took  them  without  the  scope  of  their  employ- 
ment. But  the  testimony  shows  that  while 
plaintiff  and  Collard  were  at  dinner  the  shot 
flrer  had  fired  the  shots  where  plaintiff  was 
working,  and  upon  his  return,  finding  the 
place  filled  with  powder  smoke  as  a  resolt  of 
these  shots,  he  went  into  the  crosscut  to  await 
the  clearing  of  the  smoke  before  resuming  his 
work.  This,  if  true,  and  there  is  no  testimony 
to  the  contrary,  was  a  very  reasonable  and  per- 
haps necessary  thing  to  do,  and  clearly  did 
not  take  him  without  the  scope  of  his  em- 
ployment Common  knowledge  and  experi- 
ence Is  that  powder  smoke  under  such  cir- 
cumstances is  very  dlscomforttnir  ftnd  even 
dangerous.  It  was  therefore  a  natural  and 
reasonable  act  for  plaintiff  to  leave  this 
place  and  pass  into  the  crosscnt,  which  was 
very  near,  and  through  which  fresh  air  was 
circulating,  until  such  time  as  his  working 
place  was  cleared  of  the  smoke  sufficiently 
to  enable  blm  to  resume  his  work. 

[2]  Collard  had  passed  from  his  working 
place  apparently  to  take  a  drink  of  water, 
to  advise  plaintiff  as  to  the  fact  of  the  can 
of  powder  Iiaving  been  brought  to  the  cross 
cut,  and  to  test  the  fuse.  This  would  seem 
to  be  neither  unusual  nor  unnecessary  in 
such  employment. 

[3]  The  men  were  engaged  exclusively  in 
the  employment  of  the  defendant  their  ac- 
tion was  such  as  might  reasonably  have  been 
expected  by  the  master  in  the  same  circum- 
stances, and  therefore  the  presumption  of  law 
is  that  such  acts  were  within  the  apparent 
scope  of  the  servants'  authority,  and  the 
defendant  In  such  case  is  charged  with  the 
burden  of  proving  want  of  authority.  Wood 
on  Master  and  Servant  i  5o9. 

[4]  Whether  or  not  a  servant  Is  acting 
vrithin  the  scope  of  his  authority  Is  generally 
one  of  fact  for  the  Jury  under  proper  in- 
structions, and  not  a  question  of  law  for  the 
court  Ward  v.  Teller  Beservolr  Co.,  60 
Colo.  47,  153  Pac.  219. 

[S]  It  is  urged  that  It  was  not  within  tbe 
scope  of  the  authority  of  either  of  the  serv- 
ants to  test  the  fuse,  but  there  is  no  proof  to 
sustain  such  contention.  It  does  not  appear 
that  it  was  not  the  duty  of  the  miner  to  load 
the  holes  and  attach  the  fuse,  or  that  the 
shot  firer  had  any  other  dnty  than  to  light 
the  fuse  after  the  loading.  Indeed,  the  testi- 
mony Justifies  the  conclusion  that  it  was  the 
sole  duty  of  tbe  miner  to  load  the  holes  and 
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attach  the.fnse.  The  testimony  of  the  plain- 
tiff Is  that  both  he  and  Collard  bad  been  ex- 
periencing difficulty  -with  defective  fuse.  In- 
asmuch as  a  defective  foae  must  result  in  a 
missed  Shot,  it  is  clearly  in  the  interest  of 
the  employer  as  w^l'  as  the  employfi  that  de- 
fective fuse  should  be  avoided  where  reason- 
ably possible  to  save  time  and  to  av<rfd  dan- 
ger. 

[I]  It  Is  urged  that  the  plalntltC  was  guilty, 
of  contributory  negligence  in  that  he  did  not 
remonstrate  with  Collard,  or  leave  the  cross- 
cut wbea  CoUard  began  to  test  the  fuse.  It 
is  not  reasonable  to  Infer  that  the  plaintiff 
could  anticipate  that  his  feUow  workman 
and  an  experienced  miner  would  throw  a 
lighted  fuse  In  the  direction  of  or  Into  a 
powder  ran,  and  after  he  did  so  it  was  too 
late  to  take  refuge.  Tbere  Is  no  testimony 
In  the  case  to  Indicate  that  the  drcnmstance 
of  testing  the  fuse  was  unusual  or  danger- 
ous in  the  exercise  of  reasonable  prudence 
upon  the  part  of  the  person  making  the  test. 
It  Is  plain  that  the  explosion  was  the  result 
of  the  unexpected  and  negligent  act  of  Col- 
lard in  casting  the  fuse  in  the  direction  of 
the  powder.  This  Is  not  contributory  negli- 
gence. Miller  y.  Camp  Bird,  46  Colo.  6fi9, 
105  Fac.  1106. 

[7]  Instruction  No.  5,  complained  of,  is  as 
follows: 

"You  are  further  instructed  that  the  question 
of  contributory  negligence  of  the  plaintiff  is  s 
matter  of  defense,  and  the  burden  of  proof  is 
on  the  defendant  to  establish  by  a  prepondei^ 
ance  of  the  evidence.  If  upon  this  question  of 
contributory  negligence  you  should  find  that  the 
evidence  is  equally  balauced,  then  upon  such 
question  it  would  be  your  duty  to  find  in  favor 
of  the  plaintiff." 

It  Is  agreed  that  this  was  a  correct  state- 
ment of  the  law  prior  to  the  act  of  1901,  but 
it  is  contended  that  the  enactment  of  the 
fellow-servant  statute  changed  the  rule  In 
this  respect  It  has  been  held  in  this  juris- 
diction that  such  contention  is  not  well 
founded.  In  National  Fuel  Co.  v.  Maccia,  25 
Colo.  App.  441,  139  Paa  22,  it  was  said: 

"The  trial  court  instructed  the  jury  that  the 
burden  of  proving  contributory  negligence  was 
placed  upon  the  defendant  company.  Counsd 
for  defendant  predicates  error  on  this  instruc- 
tion, and  upon  the  theory  that,  since  one  of  the 
counts  In  the  complaint  was  based  upon  the 
fellow-servant   statute,   and   since   said   statute 

E'ves  a  remedy  denied  by  the  common  law,  that 
!  who  would  invoke  the  aid  of  the  statute  must 
plead  and  prove  that  he,  the  plaintiff  (or  in 
this  case  the  deceased  plaintiff's  husband),  was  in 
the  exercise  of  due  care ;  in  other  words,  that 
while  this  instruction  of  the  court  was  correct 
as  applied  to  the  first  count,  it  was  wrong  as  to 
the  second  count,  which  was  based  upon  the 
ttntute,  and  the  court  made  no  limitation  as  to 
the  application  of  the  in8tructi<Hi.  There  ap- 
pears to  be  authority  supporting  counsel's  con- 
tention, but  the  same  is  contrary  to  the  rule 
laid  down  in  Lorimer  v.  Railway  Co.,  48  Minn. 
391.  51  N.  W.  125:  Dugan  v.  Chicago  Ry.  Co., 
85  Wis.  609,  55  N.  W.  894;  and  Andrews  v. 
Chicago  Ry.  Co.,  96  Wis.  348,  71  N.  W.  372. 
toder  statutes  similar  to  our  own  the  Minnesota 
and  Wisconsin  courts  have  heia  that  it  wns  not 


'  within  the  purpose  of  the  fellow-servant  act  to 
change  the  rule  as  to  the  burden  of  proving  con- 
tributory negligence,  aiid  these  courts  maintain 
that  the  phrase  'without  contributory  negli- 
gence on  his  part,'  appearing  in  their  acts,  which 
is  similar  to  the  phrase  'b^ng  in  the  exercise  of 
due  care,'  appearing  in  our  act,  was  obriously 
inserted  in  ue  statute  from  motives  of  cau- 
tion, that  it  might  not  be  supposed  that  the  de- 
clared liability  of  the  master  was  intended  to  be 
absolute,  and  without  regard  to  any  negligence 
of  the  complainant  contributing  to  the  injury. 
The  Wisconsin  and  Minnesota  rule  meets  wiUi 
our  approval." 

We  think  the  construction  thus  placed  up- 
on the  statute  is  both  logical  and  sound. 

It  is  admitted  by  the  plaintiff  in  error 
that  the  amount  of  damages  awarded  is  not 
excessive,  and  that  the  sole  question  here  Is 
as  to  the  liability  of  the  company. 

The  Judgment  is  affirmed. 

On  Rehearing. 
PER  CURIAM.    Motion  for  rdiearing  de- 
nied en  banc. 

WHITE,  0.  J.,  and  BAIL^y  and  GAR- 
RIOTTBS,  JJ.,  dissent. 

STOKES  et  aL  V.  KINGSBUBX.    (No.  8832.) 
(Supreme  Court  of  Colorado.    April  2,  1917.) 

1.  Judgment  <&=>521— Coixaterai.  Attack— 
Injunctioit. 

A  bill  in  equity,  brought  by  a  judgment  cred- 
itor against  the  plaintiff  in  the  judgment  and  a 
sheriff  to  restrain  collection  thereof,  constitutes 
a  collateral  attack  upon  the  judgment  where 
the  record  is  fair  on  its  face  and  the  juris- 
diction of  the  court  nndenied. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  9&4.] 

2.  Judgment   e=>768(l)—LiKN— Notice. 

Where  a  transcript  of  a  valid  judgment  was 
filed  in  another  county  during  the  same  month 
in  which  it  was  rendered,  the  judgment  debtor 
was  bound  to  know  of  the  judgment  lien. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1326.] 

3.  Execution    «s»l72(4)— Injunotion  —  Evi- 
dence. 

In  a  suit  to  enjoin  the  collection  of  a  judg- 
ment, the  record  held  to  show  that  the  judgment 
debtor  had  full  knowledge  of  the  entry  of  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Elxecution, 
Cent  Dig.  SS  52&-532.] 

Error  to  District  Court,  Oarfleld  County  r 
John  T.  Shumate,  Judge. 

Suit  by  Marie  K.  Kingsbury  against  Charles 
A.  Stokes  and  others  to  restrain  the  collec- 
tion of  a  judgment.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded. 

Stokes  &  Sherman,  of  Denver  (O.  W.  Dar- 
row,  of  Qlenwood  Springs,  of  counsel),  for 
plaintiffs  In  error.  J.  W.  Dolllson  and  E.  C. 
Kingsbury,  both  of  Glenwood  Springs,  for  de- 
fendant In  error. 

BAILEY,  J.  Plaintiffs  In  error,  defend- 
ants below,  bring  this  cause  here  for  review 
on  error  from  the  District  Court  of  Oarfleld 
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County.  Defendant  In  error,  plaintiff  below, 
instituted  proceedings  therein  to  restrain 
collection  of  a  Judgment  rendered  against  her 
in  the  District  Court  of  tbe  City  and  Coun- 
ty of  Denver,  In  favor  of  Charles  A.  Stokes 
and  Jesse  H.  Sherman,  two  of  the  plaintiffs 
in  error.  Jessup,  as  Sheriff  of  Garfield  Coun- 
ty, made  a  levy  upon  certain  lands  of  defend- 
ant in  error,  and  in  that  capacity  was  one  of 
tbe  defendants  below  and  plaintiffs  in  error 
here.  The  complaint  as  originally  filed  al- 
leged among  other  things,  lack  of  service  of 
summons  in  the  original  action,  and  attacked 
the  Judgment  upon  grounds  going  to  the  mer- 
its of  the  case.  On  plaintiff's  own  motion 
this  complaint  was  amended  and  tbe  allega- 
tion of  lack  of  proper  service  withdrawn. 
Defendants  answering,  set  up,  among  other 
things,  the  plea  of  a  valid  Judgment,  in  ef- 
fect a  plea  of  res  adjudicata.  Upon  pre- 
liminary hearing  a  temporally  order  was 
granted,  restraining  defendants  t>elow  from 
proceeding  with  tbe  execution  and  sale.  Aft- 
er what  was  to  all  intents  and  purposes  a 
trial  de  novo  of  the  issues  which  were,  or 
might  have  been,  adjudicated  in  the  action  in 
which  the  Judgment  in  question  was  render- 
ed, a  si)ecial  verdict  was  returned,  and  ap- 
proved with  slight  modification  by  the  court, 
the  restraining  order  was  made  permanent, 
and  defendants  enjoined  from  attempting  to 
enforce  the  Hen  of  the  Judgment,  which  lien 
was  set  aside  and  held  for  naught,  with  dam- 
ages to  plaintiff  In  the  sum  of  $250.00. 

[1]  The  record  here  plainly  shows  that  the 
judgment  of  the  District  Court  in  and  for 
the  City  and  County  of  Denver,  upon  which 
execution  issued,  which  was  enjoined,  was 
valid  and  enforceable,  that  personal  service 
was  had  on  defendant,  and  that  an  answer 
was  filed  by  her  attorney,  although  Judg- 
ment was  later  entered  without  contest  Tbe 
record  is  fair  on  its  face,  and  the  Jurisdic- 
tion of  the  court  nndenled,  and  tho  Judgment, 
therefore,  not  open  to  collateral  attack.  That 
the  attack  was  collateral  is  established  by 
the  great  weight  of  authority.  Including  our 
own  decisions.  Black  on  Judgments,  i  253, 
speaking  to  this  point,  says: 

"A  bill  in  equity  seeking  to  enjoin  tbe  en- 
iorcouent  of  a  judgment  at  law,  by  execution 
or  otherwise,  constitutes  a  collateral  attack  up- 
on tbe  judgment,  and  cannot  be  maintained  on 
account  of  mere  errors  or  Irregularitiea,  but 
only  on  a  showing  that  the  judgment  is  void." 

This  rule  is  laid  down  in  Harter  v.  Sbull, 
17  Colo.  App.  at  page  166,  67  Pac.  at  page 
912,  and  is  approved  In  Cochrane  v.  Parker, 
12  Colo.  App.  169,  54  Pac.  1027: 

"A  collateral  attack  on  a  judgment  la  in  its 
general  sense  any  proceeding  which  is  not  insti- 
tuted tor  the  express  purpose  of  annulling,  cor- 
recting or  modifying  such  decree.  The  fact  that 
the  parties  are  the  same  and  tiiat  the  defend- 
ants seek  to  attack  the  decree  by  allegations 
in  their  answer,  cannot  change  the  rule  or 
make  the  attack  any  the  less  a  collateral  one. 
It  is  well  settled  that  judgments  of  a  court  of 
competent  jurisdiction  are  not  subject  to  col- 
lateral attack,  unless  they  are  void,  and  by 
void  is  meant  tiiat  they  are  an  absolute  nullity. ' 


It  is  established  law  here  that  where  the 
court  has  Jurisdiction  of  the  parties  and  tbe 
subject  matter  in  a  particular  case,  its  Judg- 
ment, until  reversed  or  annulled  in  some  di- 
rect proceeding.  Is  not  open  to  attack  by  par- 
ties or  privies  In  any  collateral  action  or  pro- 
ceeding whatsoever.  Trowbridge  ▼.  Allen, 
48  Cola  419, 110  Pac.  193.  In  Clarke  r.  Aab- 
er,  53  Cola  313,  125  Pac.  538,  salt  was 
brought  in  the  District  Court  of  La  Plata 
County  to  enjoin  the  levy  of  an  execution  on 
a  Judgment  rendered  by  tbe  County  Court 
of  Hinsdale  County,  wherein  plaintiff  In  tbe 
Injnnctlon  proceeding  was  def^dant,  and 
defendant  therein  was  plaintiff,  as  In  tbe 
case  at  bar.  Injunction  was  asked  on  the 
ground  that  the  Judgment  was  void  in  that 
the  complaint  in  the  tuition  in  which  it  was 
rendered  failed  to  state  a  cause  of  action. 
The  court  quoted  Trowbridge  v.  Allen,  sopra. 
with  approval,  and  held  that  the  attack  upon 
the  Judgment  was  collateral  and  without 
^ect  to  enjoin  the  execution.  The  opinion 
in  Clarke  v.  Asher,  supra,  most  rule  this 
case,  as  in  principle  It  determines  predsdy 
the  same  questions  which  are  involved  and 
for  determination  in  the  case  before  ua. 

Tbe  defense  pleaded  by  the  defendants  be- 
low was  a  final  Judgment  of  the  tribunal 
having  Jurisdiction  both  of  the  subject  matter 
and  the  person,  and,  even  though  erroneous, 
is  conclusive  upon  collateral  attack.  Austin 
▼.  King,  25  Colo.  App.  368,  138  Pac.  (TT,  ami 
the  District  Court  of  Garfield  County,  should 
have  dismissed  the  action. 

[2,  3]  The  Judgment  was  rendered  in  De- 
cember, 1912.  A  transcript  thereof  was  filed 
in  Garfield  County  during  the  same  month, 
and  defendant  in  error  was,  therefore,  bound 
to  know  that  there  was  a  Judgment  lien  upon 
her  lands.  It  is  not  necessary,  however,  to 
rely  upon  tbe  constructive  notice  of  the  filing 
of  the  transcript  to  charge  her  with  full 
knowledge  of  all  the  proceedings  prior  to  tbe 
entry  of  the  Judgment  which  she  assails. 
Tbe  record  shows  that  she  was  r^resented 
by  an  attorney,  who  filed  an  answer  for  her, 
under  which  every  defense  and  objection 
urged  in  the  instant  case  against  the  Judg- 
ment in  the  District  Court  of  the  City  and 
County  of  Denver  might  properly  have  been 
there  presented  and  urged.  It  is  claimed  that 
no  defense  was  made  at  that  time  for  the  rea- 
son that  defendants  below  agreed  with  her  not 
to  proceed  with  the  action,  and  that  she  relied 
thereon.  It  conclusively  appears,  however, 
that  defendants  wrote  and  mailed  her  a  let- 
ter, In  which  it  was  stated  that  if  she  did 
not  deliver  to  them  certain  collateral,  as 
security  for  the  payment  of  the  debt  upon 
which  the  Judgment  is  based,  they  would  go 
forward  with  the  action.  She  denies  the  re- 
ceipt of  this  letter.  Her  attorney,  however, 
received  written  notice  of  the  setting  of  the 
case  for  trial,  and  she  herself  admits  recdv- 
ing  other  communications  from  defendants 
wherein  their  proposed  action  in  going  for- 
ward with  the  suit  in  the  Denver  district 
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couit,  In  the  event  that  she  refused  to  deposit 
tbe  collateral,  was  reiterated.  It  is  worthy 
of  note^  also,  that  at  the  heailBg  upon  which 
tbe  temporary  injunction  was  granted,  she 
denied  having  any  attorney  \}h&i  the  Jadg- 
ment  was  secured,  and  d«iled  any  knowledge 
of  the  answer  which  was  filed  for  her,  or 
that  she  authorized  the  filing  of  any  answer. 
Later,  however,  she  admitted  that  the  attor- 
ney who  a];q;>eared  for  her  in  the  Denver 
suit  was  authorised  to  do  so,  and  on  thn 
trial  at  which  the  restraininn  order  was 
made  permanent,  the  attorney  who  filed  the 
answer  was  present  to  testify,  and  she  ob- 
jected to  his  testimony,  and  to  the  admission 
of  a  certain  letter  she  had  written  to  him  in 
reference  to  the  Judgment,  on  the  ground 
that  these  matters^  were  privileged,  as  com- 
munications between  attorney  and  client. 
Upon  the  whole  record,  her  claim  that  she 
was  not  aware  that  the  action  was  pending, 
or  of  the  Judgment  rendered,  or  of  the  facts 
and  drcomstances  of  the  case  from  beginning 
to  end,  is  so  contrary  to  that  which  the  docu- 
mmxtaxy  and  reeord  evidence  shows,  that, 
even  if  her  OHiteDtions  could  properly  have 
been  heard  by  the  Oarfield  Oounty  District 
Oourt  at  all,  they  are  unworthy  of  serious 
ccmsldeiatlon.  ,  • 

Under  the  law  she  is  charged  with  Imowl- 
edge  of  the  Judgment,  yet  she  took  no  steps 
to  reverse,  impeach,  annul,  or  set  It  aside,  ei- 
ther by  writ  of  error,  other  direct  attack,  or 
at  all.  In  McOoon  v.  Scales,  9  Wall.  23,  i.U 
L.  Ed.  mOi  the  Supreme  Court  of  the  United 
States  has  this  to  say: 

"The  doctrine  of  this  court,  and  of  all  the 
courts  of  this  country,  is  firmly  established, 
that  if  the  court  in  which  the  proceedings  took 
place  had  jurisdiction  to  render  the  judgment 
which  it  did,  no  error  hi  its  proceedings  which 
did  not  affect  tlte  jurisdiction  will  *  *  *  be 
considered  when  the  judgment  is  brought  col- 
laterally into  question." 

Black  on  Judgments,  after  quoting  the 
above  opinion,^  at  sec.  245,  continues  as  fol- 
lows: 

"This  principle  is  not  merely  an  arbitrary 
rule  of  law  established  in  the  courts,  bat  it  is 
a  doctrine  which  is  founded  upon  reason  and 
the  soundest  principles  of  public  policy.  'It 
is  ime,'  says  the  court  in  Virginia,  'which  has 
hem  adopted  in  the  interests  of  the  peace  of 
society  and  the  permanent  security  of  titles.  If, 
after  the  r«idition  <rf  a  judgment  by  a  court  of 
competent  jurisdiction,  and  after  a  period  has 
elapsed  when  it  becomes  irreversible  for  error, 
another  court  may  in  another  suit  inquire  into 
the  irregularities  or  errors  in  such  judgment, 
there  would  be  no  end  to  litigation,  and  no 
fixed  established  rights.  A  judgment,  though 
unreTersed  and  irreTersible,  would  no  longer  be 
a  final  adjudication  of  the  rights  of  litigants, 
but  the  starting  point  from  which  new  litiga- 
tion would  spring  up ;  acts  of  limitation  would 
become  nseless  and  nugatory;  purchasers  on 
the  faith  of  judicial  process  would  find  no  pi-o- 
tcctiou;  every  right  established  by  a  judgment 
Would  be  insecure  and  uncertain;  and  a  cloud 
would  rest  upon  every  title.'  •  •  •  The  rule 
against  collateral  impeachment  applies  to  every 
judgment,  order,  decree  or  judicial  proceeding, 
of  whatsoever  species,    that   is   not   absolutely 


void.  If  the  judgment  is  void  on  its  face,  it 
is  of  course  a  mere  nullity  and  is  of  no  avail 
for  any  purpose,  and  this  may  be  nrged  against 
it  whenever  it  is  brought  into  question.  But 
otherwise,  whether  it  be  regular  or  irregular, 
correct  or  erroneous,  valid  or  voidable,  it  is  not 
subject  to  collateral  attack." 

The  Judgment  of  the  trial  court  wiU  be 
reversed,  and  the  cause  remanded  with  In- 
structions to  dismiss  It 

Judgment  reversed  and  remanded,  with  in- 
structions. 

WHITE,  O.  J.,  and  AIjLEN,  J.,  concur. 


RHIL  T.  PEOPIJBl.     (No.  8S93.) 
(Supreme  Oourt  of  Colorado.     April  2,  1917.) 

1.  OiinaiTAi,  Law  «s3293— Dsinnuus— Adiob- 

KOM. 

Demurrer  to  the  plea  of  autrefois  acquit  ad- 
mits the  facts  set  up  in  the  plea. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  672.] 

2.  CBmiWAi.  Law  ^=»202(1)  —  Fobueb  Jeop- 

ABDY— AtmiKFOlS   ACQUIT. 

WUere  defendant  was  acquitted  of  the 
charge  of  having  had  sexual  intercourse  with  a 
female  under  18,  the  acquittal  was  a  bar  to  sub- 
sequent prosecution  for  nonaupport  of  the  girl 
and  her  illegitimate  cliild. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gi  386-395,  898,  400-403.] 

8.  Ckiminai.  Law  «s>294— FonocB  Jbopabdt 

— AuTKBToiB  Acquit— Answeb. 
In  prosecution  for  nonsupport  of  an  illegiti- 
mate child  and  its  mother,  where  defendant 
pleaded  autrefois  acquit  because  he  had  been 
ac(^uitted  in  a  prosecution  for  having  had  sexu- 
al intercourse  with  the  mother,  if  the  acq\iittal 
was  on  the  ground  that  she  was  over  18,  and  not 
on  the  ground  that  he  did  not  have  connection 
with  her,  the  matter  should  have  been  set  up  by 
the  state's  answer  to  the  plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  673.] 

Scott,  J.,  dissenting. 

Error  to  Jefferson  Coonty  Court;  Alexan- 
der D.  Jameson,  Judge. 

Roy  Rell  was  convicted  of  an  offense,  and 
he  brings  error.    Reversed  and  remanded. 

May  4,  1914,  the  district  attorney  filed  an 
information  in  the  county  court  of  Jefferson 
county,  charging  that  Roy  Rell  on  May  6, 

1913,  and  thence  continuously   to  April  13, 

1914,  at  that  county  and  state,  did  willfully 
neglect,  fall,  and  refuse  to  provide  reasonable 
support  and  maintenance  for  Roy  Etta  May 
ReQ  Glggey,'hls  illegitimate  child  uhder  16 
years  of  age,  and  did  willfully  fail,  refuse, 
and  neglect  to  provide  proper  care,  food,  and 
clothing  for  Lois  Giggey,  the  mother  of  the 
child,  during  child-birth  and  attendant  ill- 
ness. To  this  Information  defendant  Inter- 
posed a  special  plea  of  former  Jeopardy  and 
autrefois  acquit,  which  alleges:  That  at  the 
November  term  of  the  district  court  of  Jeffer- 
son county  he  was  tried  by  a  Jury  duly  Im- 
paneled and  sworn,  upon  an  information 
charging  that  August  16,  1912,  he  feloninusly 
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had  sexual  intercourse  with  Lois  Giggey,  an 
unmarried  female  person  under  the  age  of 
18  years;  that  the  state  offered  evidence 
upon  three  separate  acts  of  sexual  tnter- 
courae,  to  wit,  one  August  11,  1912,  another 
August  16,  1912,  and  another  on  some  date 
between  August  16,  1912,  and  August  29, 
1912;  that  she  testified  on  the  trial  that 
these  were  the  only  offenses  committed  upon 
her  by  him;  that  evidence  of  the  birth  of 
Roy  Etta  May  Rell  Glggey  was  offered  In 
corroboration  of  the  commission  of  the 
charge,  and  the  child  .was  produced  in  court, 
pointed  out  to  the  Jury  on  the  trial,  and  they 
heard  her  cry;  tiat  Lois  Glggey  testified 
she  was  under  the  age  of  18  years  when  aU 
of  the  alleged  transactions  were  committed; 
that  at  the  conclusion  of  the  people's  evidence 
defendant's  counsel  moved  that  the  prosecu- 
tion elect  upon  which  one  of  the  offenses  the 
state  would  rely  to  secure  a  conviction,  which 
was  denied,  and  he  was  forced  to  defend  and 
was  in  Jeopardy  as  to  all  three;  that  at  the 
conclusion  of  the  evidence  the  people  elected 
to  ask  for  a  conviction  on  the  offense  testified 
to  as  having  occurred  August  16th,  and  the 
Jury  returned  a  verdict  of  acquittal;  that 
the  matters  set  out  and  the  evidence  to  sup- 
port the  information  her^n  were  admissible 
and  were  admitted  in  evidence  upon  the  for- 
mer trial  wherein  he  was  acquitted,  and  the 
evidence  of  the  people  on  the  former  trial 
was  such  that,  had  the  Jury  believed  it,  a 
verdict  of  guilty  might  properly  have  been 
returned ;  that,  the  Jury  having  passed  upon 
that  evidence  at  the  former  trial  and  return- 
ed a  verdict  of  not  guilty,  defendant  cannot 
again  be  put  in  Jeopardy  for  the  same  mat- 
ters; that  he  has  been  In  Jeopardy  of  the 
same  facts,  matters,  and  transactions  charg- 
ed against  him  herein,  in  which  the  same  evi- 
dence will  be  admissible  as  in  the  former 
case,  and  he  tenders  and  offers  to  prove  all 
of  the  facts  and  matters  set  forth  in  this 
plea  and  demands  a  Jury  trial  thereon. 

The  people  demurred  to  the  plea  for  the 
reason  that  it  does  not  state  facts  sufficient 
to  constitute  a  plea  and  answer  to  the  in- 
formation, which  was  sustained  and  defend- 
ant ordered  to  plead.  May  22, 1914,  he  plead- 
ed not  guilty  and  was  placed  on  trial.  May 
28,  1914,  the  Jury  returned  the  following 
verdict : 

"We,  the  jury,  find  the  defendant,  Roy  Reil, 
guilty  in  manner  and  form  as  charged  in  the  in- 
formation filed  herein." 

After  motions  for  a  new  trial  and  in  ar- 
rest of  Judgment  were  overruled,  June  20, 
1914,  the  defendant  was  sentenced  by  the 
court  to  not  less  than  four  nor  more  than 
six  months  in  the  penitentiary,  and  be  brings 
the  case  here  on  error. 

A.  D.  Quaiutance,  of  Denver,  for  plain- 
tiff in  error.  Crump  &  Allen,  of  Denver, 
amid  curiae.  Fred  Farrar,  Atty.  Gen.,  and 
Clement  F.  Crowley,  AssL  Atty.  Gen.,  for  the 
People 


6ARBI6UES,  T.  (after  stating  the  facts  as 
above).  [1]  1.  One  Lois  Glggey,  an  unmar- 
ried female  under  the  age  of  18  years,  gave 
birth  to  an  Illegitimate  child  of  whlcb  she 
claimed  defenclant,  Roy  Rell,  was  the  father. 
She  thereafter  caused  his  arrest  and  trial 
in  the  district  court  of  Jefferson  county  up- 
on a  charge  of  sexual  intercourse  with  ber, 
an  unmarried  female  i)erson  under  Ctie  age 
of  18  years,  which  is  a  statutory  offense  pon- 
ishaUe  by  Imprisonment  In  the  penitentiary. 
Upon  this  trial  she  testified  that  she  was  un- 
der the  age  of  18  years  when  all  the  acts  of 
sexual  Intercourse  occurred ;  that  there  were 
but  three  such  acts  with  defendant,  one  on 
August  U,  one  on  Angust  16,  and  the  other 
some  time  between  August  16  and  Ang^nst  29, 
1912.  In  oorroboration  of~her  testimony  she 
produced  the  child  in  evldoice  in  court  on 
the  trial  and  testified  that  defendant  was  its 
father  and  tliat  it  was  the  result  of  these 
acts  of  sexual  intercourse.  At  the  close  of 
the  people's  evidence  defendant's  oonnsel 
moved  that  the  prosecntlon  be  required  to  | 
elect  up<m  which  transaction  tt  wonid  ask  i 
for  a  ctmvlctlon.  The  request  was  refused, 
which  made  it  Incumbent  on  Rell  to  defend 
against  and  introduce  evidence  on  all  the 
transactions.  At  the  clo^e  of  all  the  evidence 
the  people  elected  to  rely  for  a  conviction 
upon  the  transaction  testified  to  by  her  as 
having  occurred  on  August  16th,  and  the  j 
jury  returned  a  vndlct  of  acquittal  upon  the 
merits.  She  afterwards  caused  the  arrest 
and  trial  of  the  defendant  in  the  same  court 
upon  a  charge  of  nonsupport  of  the  same 
child  and  herself  upon  the  grotmd  that  he  < 
was  its  father,  which  under  the  statute  Is  a 
crime  punishable  by  Imprisonment  In  the 
penitentiary,  and  on  this  trial  the  Jury  re- 
turned a  verdict  of  guilty.  The  demurrer  to 
the  plea  of  autrefois  acquit,  which  was  sus- 
tained, admitted  all  these  facts,  and  the  ques- 
tion is  whether  the  first  prosecution  is  a  bar 
to  the  second. 

[2, 3]  2.  The  two  alleged  crimes  are  so 
clearly  allied  and  dependent  upon  the  same 
evidence  that  an  acquittal  in  the  former  bars 
the  subsequent  prosecution.  Proof  of  the 
charge  of  being  the  father  of  the  child  de- 
pended upon  the  Identical  facts  charged  in 
the  former  case,  and  acquittal  upon  the  mer- 
its was  a  bar  to  this  prosecution  <diarghig 
him  with  being  the  father  of  the  child  whldi 
it  is  alleged  he  neglected  to  support.  The 
same  ingredient  is  the  basis  of  both  charges. 
The  crime  of  nonsupport  is  grounded  upon 
the  fact  of  its  being  his  illegitimate  child. 
To  prove  this  it  would  be  necessary  to  prove 
on  the  trial  at  least  one  of  the  identical  acts 
and  facts  of  sexual  Intercourse  of  wbidi  be 
had  at  the  previous  trial  been  placed  in 
Jeopardy.  The  issue  upon  acquittal  was  upon 
the  merits  as  to  the  main  acts,  and  not  upon 
the  allegation  of  the  female  being  over  the 
age  of  18  years.  If  the  acquittal  was  upoa 
the  latter  ground,  so  that  he  might  still  have 
been  the  father  of  the  child,  ttiat  should 
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bare  been  set  np  by  an  answer.  To  acquit 
on  tlie  fonner  trial  It  was  as  necessary  for 
tbe  Jury  to  find  that  he  was  not  the  father 
of  the  (dilld  as  It  would  be  necessary  in  tbe 
latter  case  to  convict  for  them  to  ftad  that 
he  was  the  father  of  the  child. 

But  It  Is  said  that,  while  the  facts,  are  the 
same,  tbe  crimes  are  not;   therefore  defend- 
ant has  not  been  tn  Jeopardy  of  the  crime 
charged.     True,  they  are  not  the  same  in 
name,  but  in  character  and  Identity  of  evi- 
dence they  are  closely  associated.    When  ac- 
cused was  tried  and  acquitted  upon  the  mer- 
its  of    the  charge  of  having   sexual   inter- 
course with  the  prosecutrix,  be  was  placed 
in   Jeopardy  upon  all  acts  of  sexnal  inter- 
course concerning  which  evidence  was  given 
at  that  trial,  and  he  could  not  subsequently 
be  convicted  upon  a  charge  of  not  supporting 
the  child  claimed  to  have  been  begotten  at 
sudx  time.    The  Jury  could  not  carve  out  of 
the  evidence  that  he  was  the  father  of  the 
child  without  proof  of  some  identical  act  of 
sexual  intercourse  upon  which  he  had  been 
acquitted. 
In  12  Oyc.  288,  It  is  said: 
"DonbUesB  an  acquittal  upon  the  charge  of  as- 
aault  and  battery  would  be  a  bar  to  a  aubseanent 
indictment  for  rape,  where  both  charges  are  bas- 
ed on  the  same  transaction." 

The  point  is  made  that  the  title  of  tbe  act 
"to  compel  men  to  support  their  wives  and 
children."  (Laws  1911,  p.  527)  refers  to  legit- 
imate children,  and  is  not  broad  enough  to 
Include  a  criminal  prosecution  under  It  for 
the  nonsupport  of  an  illegitimate  child  and 
Its  mother.  Upon  this  contention  the  court 
expresses  no  opinion. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 

TBLitiBB,  J.,  specially  concurs.  SCOTT, 
J.,  dissents. 


WILLIAMS  V.  WEST  PUB.  CO,    (No.  1571.) 
(Supreme  Court  of  Arizona.    April  18,   1917.) 

AppEAi.  AKD  Ebbob  <S:=>786— Costs  «=9260(2) 
— Fktvolotjs  Appeal  —  DisuissiiL  —  Dam- 
ages. 
An  appeal  taken  for  delay,  and  without  any 
meritorious  canse,  will  be  dismissed  and  dam- 
ages for  a  frivolous  appeal  will  be  awarded  to 
appeUee. 

[Bi.  Note.— ror  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3128 ;  Costs,  Cent.  Dig.  g§ 
981,996.] 

Appeal  from  Superior  Court,  Cochise 
County. 

Action  by  the  West  Publishing  Company,  a 
corporation,  against  S.  K.  Williams.  From  a 
JQdgment  for  plaintifF,  defendant  appeals. 
Dismissed. 

Alexander  Murry,  of  Blsbee,  for  appellant 
0.  Gibson,  of  Tombstone,  for  appellee. 

PER  CTTRIAM.  On  the  1st  day  of  March, 
1916,  the  West  Publishing  Company  recov- 


ered a  Judgment  against  the  defendant  and 
appellant,  S.  K.  Williams,  in  tbe  sum  of  S254. 
Motion  for  a  new  trial  was  made  and  denied 
on  April  1,  1916.  Notice  of  appeal  was  giv- 
en on  April  20,  1916,  and  a  supersedeas  bond 
was  filed  April  28,  1916.  On  September  23, 
1916,  a  transcript  of  the  evidence  was  lodged 
with  the  clerk  of  the  superior  court.  Nothing 
further  has  been  done  to  prosecute  the  appeal 
to  effect    These  facts  are  duly  authenticated. 

Appellee  moves  this  court  to  dismiss  as  for 
a  frivolous  appeal,  with  damages.  This  mo- 
tion is  not  resisted  by  appellant 

It  appearing  that  the  appeal  was  taken 
solely  for  delay  and  without  any  meritorious 
cause,  following  the  rule  laid  down  in  Wil- 
lis y.  Ivy,  16  Ariz.  120,  141  Pae  570,  Nien- 
stedt  v.  Dorrlngton,  16  Ariz.  121,  141  Pac. 
568,  and  Baca  v.  Noyes-Norman  Shoe  Co.,  181 
Pac.  884,  it  is  ordered  that  the  appeal  be 
docketed  in  this  court,  and  the  said  appeal 
be  dismissed,  and  that  appellee  recover  its 
costs. 

The  judgment  appealed  from  being  for  the 
recovery  of  money,  it  Is  further  ordered  and 
adjudged  that  a  sum  not  exceeding  10  per 
cent,  of  the  Judgment  appealed  from  be,  and 
the  same  is  hereby,  fixed  at  $25,  which 
amount  Is  awarded  to  appellee  as  damages 
for  a  frivolous  appeal. 


HAMMOND  V.  STATE.     (Cr.  411.) 

(Supreme  Court  of  Arizona.     April  18,  1917.) 

Cbiminal  Law  «=»1182— Appbai-  and  Bbbor 
— ^Failube  to  Set  Out  EvinKWOB — ^Bxtbnt 
OF  Review. 
Where   accused   submitted    canse   on   judg- 
ment roll  forming  transcript  on  appeal  with  no 
record  of  evidence,  made  no  appearance  by  argu- 
ment or.  brief,  the  judgment  will  be  affirmed, 
where  it  does  not  appear  that  any  substantial 
right  has  been  denied. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  §§  3203-3214.] 

Appeal  from  Superior  Court,  Xavapal 
County ;  Frank  O.  Smith,  Judge. 

A.  L.  Hammond  was  convicted  of  violating 
the  prohibition  amendment  to  the  Constitu- 
tion, and  appeals  from  the  Judgment  of  con- 
viction and  order  overruling  his  motion  for 
a  new  trial.    Affirmed. 

Robert  B.  Morrison,  of  Prescott,  for  ap- 
pellant Wiley  E.  Jones,  Atty.  Gen.,  and  P. 
W.  CSulUvan  and  J.  H.  Morgan,  both  of 
Prescott  for  the  State. 

PER  CURIAM.  Information  for  violating 
the  prohibition  amendment  to  the  Constitu- 
tion, and  an  appeal  from  the  Judgment  of 
conviction  and  order  overruling  his  motion 
for  a  new  trial. 

The  cause  is  submitted  to  this  court  on  the 
Judgment  roll  forming  the  transcript  on  ap- 
peal. The  evidence  Is  not  In  the  record. 
The  appellant  makes  no  aK)earance  and 
gives  no  assistance  to  the  court  by  way  of 
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argument,  brief,  or  assignment  of  errors. 
Tbe  record  bas  been  examined  for  funda- 
mental error,  and  we  fall  to  find  tbat  any 
substantial  rigbt  of  tbe  appellant  bas  been 
denied. 

Tbe  judgment  and  order  must  be,  and  are 
therefore,  af&rmed. 


McMILLON    ▼.    TOWN    OF    FLAGSTAFF. 

(No.  1510.) 
(Supreme  Court  of  Arizona.     April  18,  1917.) 

1.  Refobuatioit   of  Instruments  ®=»19(1) — 

MUTUALITT    of   MISTAKE. 

A  deed  containing  a  perfectly  plain  descrip- 
tion of  a  certain  40  acres  would  not  be  re- 
formed, where  no  mistake  was  made  by  the 
scriyener,  and  the  land  was  that  whidi  the  pur- 
chaser intended  to  buy,  and  the  mistake  was 
solely  that  of  the  yeador  as  to  the  proper  de- 
scription. 

[E)d.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i§  74,  76-78.] 

2.  REFOKifATION       OF      InSTBUMENTS      «=>22— 
RATUTCAflON. 

Where  at  the  time  of  contract  and  partial 
cash  payment  deed  of  the  property  was  placed 
in  escrow,  the  later  acceptance  by  vendor  of  the 
agreed  purchase  price  and  her  permitting  tbe 
escrow  keeper  to  deliver  the  deed  to  the  pur- 
chaser after  she  discovered  a  misdescription  of 
the  land  in  contract  and  deed  operated  as  a  sur- 
render of  her  claim  of  mistake  and  a  ratifica- 
tion of  the  written  instrument  as  speaking  the 
truth. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  $  81.] 

3.  Equity  «=»3— Disturbamc*  of  Executed 
contbact. 

Where  parties,  with  full  knowledge  of  the 
terms  and  conditionB  of  a  omtract,  dealing  at 
arm's  length,  fully  perform  it,  equity  will  not 
interfere  or  lend  its  aid  to  disturb  the  situation. 
[Gd.  Note.— For  other  cases,  see  EJquity,  Cent. 
Dig.  §§  7-12.] 

Appeal  from  Superior  Court,  Coconino 
County;   F.  W.  Perkins,  Judge. 

Action  by  Katberine  McMlllon  against  tbe 
Town  of  Flagstaff.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Tbomas  A.  Flynn,  of  Pboenlz,  and  Fran- 
cis D.  Crable,  of  Flagstaff,  for  appellant. 
Eidward  M.  Doe,  Mercer  Hemperly,  and  Jones 
&  Jones,  all  of  Flagstaff,  for  appellee. 

ROSS,  J.  This  action  was  brought  by  tbe 
appellant,  who  was  the  plaintiff  below,  to 
reform  a  deed  for  40  acres  of  land  executed 
by  her  to  the  town  of  Flagstaff,  appeUee,  for 
a  consideration  of  $4,500.  The  land  was  pur- 
chased for  a  reservoir  site  for  the  town.  Ne- 
gotiations for  its  acquisition  had  l>een  carried 
on  since  some  time  in  tbe  summer  or  fall  of 
1913  and  untU  April  24,  1914,  on  which  day 
a  written  agreement  was  entered  Into  be- 
tween tbe  parties,  whereby  appellant  gave 
a  40H}ay  option  to  the  appellee  to  purchase 
the  "east  one-half  of  the  northwest  quarter 
of  the  northwest  quarter  and  the  west  one- 
half  of  tbe  northeast  quarter  of  tbe  north- 
west quarter   of  section   4  In  township  21 


north,  range  7  east  pf  tbe  Gila  and  Salt  Blver 
base  and  meridian,  situate  in  Coconino  coun- 
ty, state  of  Arizona."    At  tbe  same  time  and 
place  the  appellant  executed  ber  deed  to  tbe 
appellee  for  tbe  identical  property  described 
In  the  contract  and  placed  tbe  same  in  es- 
crow.   A  cash  payment  of  $500  was  made  to 
tbe  appellant,  and,  by  tbe  agreement,  tbe  ap- 
peUee was  to  pay  tbe  balance  of  $4,000  on  or 
before  40  days,  and  <q;K>n  8u<di  payment  was 
to  receive  from  tbe  escrow  keeper  tbe  deed 
to  the  above-described  property.    Some  time 
after  tbe  execution  of  tbe  contract  of  sale 
and  tbe  deed,  and  prior  to  the  expiration  of 
tbe  option,  the  appellant,  who  was  preparing 
to  farm  some  portion  of  the  described  land, 
was  notified  by  some  person  acting  for  tbe 
appellee  tbat  her  farming  operations  were 
upon  land  that  bad  been  sold  or  optioned  to 
the  town  of  Flagstaff,  whereupon  tbe  appel- 
lant, claiming  tbat  tbe  contract  and   deed 
failed  to  describe  the  land  she  Intended  to 
sell,  requested  the  appellee  to  ciiange  the  de- 
scription in  said  Instruments  by  subatitutiiig 
therefore  "northwest  quarter  of  tbe  north- 
west quarter"  of  section  4  In  township  21 
north,  range  7  east  of  tbe  Gila  and  Salt  Riv- 
er base  and  meridian.     Tbe  municipal  au- 
thorities of  Flagstaff  refused  to  make  the 
changes  requested,  and  insisted  that  the  con- 
tract be  performed  as  originally  written  and 
executed.    Later  tbe  appellant  accepted  from 
the  ai^ellee  tbe  balance  of  $4,000,  and  the 
escrowed  deed  was  delivered  to  appellee. 

Negotiations  of  the  sale  were  all  carried 
on  personally  by  the  appellant  She  submit- 
ted testimony  on  tbe  trial  to  the  effect  that 
the  northwest'  quarter  of  tbe  northwest  quar- 
ter was  "pasture  land"  or  "rocky  land,"  and 
that  she  understood  It  to  be  the  land  she 
was  selling.  When  questioned  concerning 
tbe  contract  of  sale,  she  said: 

"I  did  not  even  read  it  carefully.  I  thought  I 
knew  the  land  so  well.  •  •  *  I  thought  it 
was  the  pasture  land  I  was  selling ;  I  was  poBi- 
tive  that  was  the  land  I  was  seUing  them  at  that 
time." 

It  is  shown  that  the  matter  of  tbe  descrip- 
tion of  the  land  as  contained  in  tbe  contract 
and  deed  was  not  discussed  at  tbe  time  of 
signing  or  at  any  other  time  prior  to  her  dis- 
covery of  the  alleged  mistake. 

Tbe  above  is  a  condensed  statement  of  the 
facts  as  disclosed  by  the  pleadings  and  tbe 
evidence  introduced  on  behalf  of  tbe  appel- 
lant At  tbe  close  of  her  case  the  app^ee 
moved  for  judgment,  basing  Its  motion  upon 
a  lack  of  evidence  to  establish  tbe  appellant's 
cause  of  action  or  any  cause  of  action  against 
the  appellee.  Tbe  motion  was  granted,  and 
judgment  was  entered  against  ai^>eUant, 
from  which  she  appeals. 

Tbe  finding  of  the  trial  court  on  the  ques- 
tion as  to  whether  there  was  mistake  In  the 
description  of  the  premises  conveyed  or  not 
is  as  follows: 
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."Hiat  the  lands  «nd  rightB  of  way  agreed  by 
plaintifF  to  be  by  her  sold  and  conveyed  to  de- 
fendaot  wen  the  identical  lands  and  rights  of 
way  mentioDed  and  described  in  the  said  agree- 
ment and  in  the  said  deed,  and  that  the  same 
were  the  identical  lands  and  rights  of  way 
which  the  defendant  intended  to  bay  and  ac- 
quire from  plaintiff,  and  that  no  mistake  was 
made  by  the  scrivener  who  drew  the  said  agree- 
ment and  deed,  or  otherwise,  or  at  aU." 

We  think  the  finding  was  folly  Justified  by 
the  evidence. 

The  trial  court  properly  ordered  Judgment 
for  the-  appellee  for  two  good  and  sufficient 
reascms: 

[1  ]  First  The  evidence  failed  to  show  the 
mistake,  if  any,  was  a  mutual  mistake.  At 
most.  It  was  a  unilateral  mistake  aa  to  the 
Identity  of  the  subject-matter.  It  is  not 
shown  that  the  appellee  Intended  to  purchase 
any  other  piece  of  land  than  the  one  describ- 
ed In  the  contract  and  deed. 

"A  party  to  a  contract  cannot  avoid  it  on  the 
gronnd  that  he  made  a  mistake  where  there  has 
been  no  misrepresentation,  and  there  is  no  am- 
biguity in  the  terms  of  the  contract,  and  the 
other  contractor  has  no  notice  of  such  mistake, 
and  acts  in  perfect  good  faith.  A  unilateral 
error,  it  has  been  said,  does  not  avoid  a  con- 
tract" 6  E.  C.  li.  8  42,  p.  623:  9  Cyc  394; 
34  Cyc.  915. 

[2]  Second.  After  the  appellant  had  dis- 
covered the  misdescription  of  the  land  in  the 
contract  and  deed,  as  she  claimed,  she  accept- 
ed the  agreed  purduise  price  and  permitted 
the  escrow  keeper  to  deliver  over  to  ^pellee 
the  deed  conveying  the  property.  In  doing 
so  it  would  seem  that  she  surrendered  ber 
claim  of  mistake  and  acquiesced  in  and  rati- 
fied the  written  lustrument  as  speaking  the 
truth. 

[3]  Where  parties  with  full  knowledge  of 
the  terms  and  conditions  of  a  contract,  deal- 
ing at  arm's  length,  fuUy  perform  it,  equity 
will  not  Interfax  or  lend  its  aid  to  disturb 
the  situation.  Appellant,  after .  full  knowl- 
edge of  all  the  facts,  accepted  the  considera- 
tion and  delivered  the  deed  of  conveyance, 
and  thereby,  we  think,  foreclosed  herself 
from  ever  thereafter  questioning  the  trans- 
action. 34  Cyc.  942,  and  cases  cited  under 
notes  13  and  14. 

Judgment  is  affirmed. 

FBANKUN,  C.  J.,  and  CUNNINGHAM, 
J.,  concnr. 


WOOLET   r.  LOOARNINI.     (No.    1619.) 

(Supreme  Court  of  Arizona.     April  18,  1917.) 

1.  ApFEAi.    AND     Ebbob    4=»216(3) — Objeo- 
TI0N8  Below— iKariRUOTiowa — Nkcessitt  of 
RcqxTSflT. 
An  instruction  on  counterclaiming  defend- 
ant's measure  of  damages  was  not  rmewable, 
where  plaintiff  neglected  at  the  proper  time  to 
KqoMt  a  pnnier  instruction,  getting  forth  the 
true  role  of  damages  as  he  understood  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dif.  i  640.] 


2.  FxAuo   «:»59<3)  — Dauases  — DmcBBENOB 
between  Actuax  and  Repbesented  Value. 

Where  plaintiff  pleaded  in  his  reply  to  de- 
fendant's counterclaim  for  fraud  in  sale  of  land 
that  the  land  was  of  the  value  paid  by  defend- 
ant the  measure  of  defendant's  damages  was 
the  difference  between  the  purchase  price  and 
the  actual  value  as  found ;  for,  under  such 
pleading,  the  purchase  price  was  the  represent- 
ed value. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  62.] 

3.  Appeal  and  Ebbob  «=>1068(4)— Habkijiss 

EbSROB— INSTBUCTION   ON   MEASUBE   OF  DaU- 
AOES. 

The  giving  of  an  instruction  on  measure  of 
appellee's  damages  was  not  injurious,  where 
the  jury  did  not  follow  it  but  applied  a  rule 
more  favorable  to  appellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4228";  Trial,  Cent  Dig.  $ 
484.] 

4.  Appeal  and  Ebbob  <8=3l  170(9)— Re vebsal 
— Tecbnioal  Ebbob. 

An  instruction  objected  to  as  susceptible 
of  being  understood  to  require  a  finding  for 
counterclaiming  appellee  m  excess  of  the 
amount  admittedly  due  appellant  in  the  event 
appellee  suffored  any  damages  whatever,  _  was 
not  reversible  error,  under  the  constitutional 
prohibition  of  reversal  for  technical  errors, 
where  the  jury  specially  found  the  amount  of 
appellee's  damages,  from  which  it  deducted  his 
admitted  debt  to  plaintiff,  and  returned  verdict 
for  the  balance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4066,  4543.] 

Appeal  from  Superior  Court  Maricopa 
County;    R   C.   Stanford,   Judge. 

Action  by  Millard  Wooley  against  Joe  A. 
Locarnlni.  From  Judgment  for  defendant 
plaintiff  appeals    Aiflrmed. 

G.  W.  Sllverthom,  of  Mesa,  for  appelant 
M.  3.  Dougherty,  of  Mesa,  for  appellee. 

CUNNINGHAM,  J.  During  the  month  of 
July,  1913,  the  appellee  visited  Arizona  for 
the  purpose  of  buying  a  tract  of  land  for 
fanning  purposes.  He  is  a  farmer,  and  had 
followed  that  occupation  for  a  number  of 
years  in  California.  He  visited  friends  at  or 
near  Gilbert,  In  Maricopa  county,  and  while 
so  visiting  he.  with  his  friends,  met  the  ap- 
pellant Upon  inquiry,  the  appellant  offered 
to  sell  to  the  appellee  80  acres  of  productive 
farm  land.  The  appellee  was  shown  the 
land,  and  the  parties  bad  a  number  of  con- 
versations about  the  land,  and  the  quality  of 
the  land.  The  appellant  fixed  as  the  price 
for  which  he  offered  to  sell  at  $110  per  acre. 
After  the  parties  had  concluded  negotiations 
on  the  occasion  of  the  appellee's  visit,  with- 
out arriving  at  any  agreement,  the  appellee 
returned  to  California,  and  later  wrote  from 
California  to  the  appellant,  accepting  the 
offer  of  the  land  for  $110  per  acre.  Later, 
about  the  Ist  of  August  1^913,  the  appellee 
returned  to  the  land,  and  a  contract  of  sale 
was  prepared  and  signed  by  the  parties,  by 
the  terms  of  which  the  appellant  agreed  to 
sell  the  80  acres  of  land  described,  for  a 
consideration  of  $110  per  acre  or  the  full 
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sum  of  f8,800,  vMd»  shoulA  ^  t^ald  to  the 
party  of  the  first  part  In  the  loUovving  man- 
ner: $800  had  been  paid;  the  sum  of  $15  per 
acre,  or  the  sum  of  $1,200,  should  be  paid  as 
Boon  aa  an  abstract  of  said  property  had 
been  prepared  and  found  to  show  clear  title, 
except  certain  incumbrances;  and  the  bal- 
ance of  said  purchase  price,  to  wit,  $6,800, 
on  or  before  the  15th  day  of  September,  1913. 
A  failure  to  pay  any  of  the  amounts  of  mon- 
ey provided  to  be  paid  the  tmrties  agreed 
would  work  a  forfeiture  of  the  contract  at 
the  option  of  the  seller.  The  appellee  took 
possession  of  the  land  as  agreed,  and,  agree- 
able to  the  parties,  he  paid  $8,000  of  the 
purchase  price,  and  on  January  7,  1914,  $800 
of  the  purchase  price  remained  due  and  pay- 
able. Thereupon  the  appellee  made,  execut- 
ed, and  delivered  to  the  appellant  his  promis- 
sory note,  due  six  months  after  date  with 
Interest,  for  the  said  balance  of  said  pur- 
Chase  price  of  the  land,  and'  appellant  ac- 
cepted said  note  therefor.  Prior  to  the  date 
of  maturity  of  the  said  note,  the  appellee  no- 
tified appellant  that  the  land  Involved  was 
not  of  the  quality  represented,  and  that  be- 
fore the  appellee  paid  the  appellant  the 
amount  of  the  note,  and  other  amounts  of 
account  between  the  parties,  an  adjustment 
of  the  matter  would  be  insisted  upon.  The 
appellant  accompanied  the  appellee  over  the 
land,  and  appellee  pointed  out  portions  of 
the  land  he  claimed  were  not  as  represented, 
but  which  was  worthless.  No  agreement  was 
reached  by  the  parties  concerning  this  dis- 
pute. When  the  note  matured,  the  appel- 
lant, 'as  plaintiff,  commenced  this  actloh  to 
reduce  the  note  and  an  account  to  a  Judg- 
ment. The  defendant  admitted  the  making 
of  the  note  and  its  nonpayment.  He  admit- 
ted that  he  owed  the  account,  and  Interposed 
a  counterclaim  based  upon  the  aUegationa 
that  the  plaintiff — 

"  •  *  •  represented  to  defendant,  that  the 
said  lands  were  fertile,  and  every  part  thereof 
was  of  such  nature  that  the  same  would  raise 
good  crops;  that  there  was  no  sterile,  or  so- 
called  'slick'  soil  upon  said  land,  'slick  land' 
being  such  land  as  would  not  respond  to  irri- 
gation, and  would  not  raise  crops  under  any 
conditions  of  proper  care  and  farming;  also  rep^ 
resented  that  plaintiff  bad  raised  crops  upon 
each  and  every  portion  of  said  lands;  that  de- 
fendant, by  an  examination  of  said  lands,  could 
not  ascertain  that  said  representations  were 
false,  and  relied  upon  plaintiff's  statements,  re- 
specting the  quality  of  said  lands,  and,  relying 
thereon,  then  and  there  agreed  to  pay  the  plain- 
tiff a  total  price  per  acre  for  said  lands,  the 
sum  of  $110  per  acre;  that  all  of  said  purchase 
price  has  been  paid,  except  the  amount  repre- 
sented by  the  note  described  in  the  complaint. 
That  the  representations  made  by  plaintiff  to 
the  effect  that  there  was  no  'slick  lands'  upon 
said  80-acre  tract .  were  false  and  fraudulent, 
and  that  plaintiff  knew  that  they  were  so  false 
and  fraudulent,  and  knew  that  defendant  re- 
lied upon  same  as  being  true,  and  were  made 
for  the  purpose  of  inducing  defendant  to  pur- 
chase said  lands  at  a  price  greatly  in  excess  of 
the  real  value  of  said  lands,  and  defendant,  re- 
lying upon  said  statements  and  representations 
as  being  true,  did  pay  for  said  lands  all  the 
purdiaae  price   thereof,   except  the  said   note, 


*  *  *  and  was  on  a<teoast  thereof  dieated 
and  defrauded  to  an  amount  •  •  •  of  over 
$4,000;  •  •  •  that  defendant  should  reoov- 
er  that  amount  from  plaintiff  aa  the  difference 
between  the  real  value  of  the  land  and  the 
value  thereof  had  said  rapreaentatitniB  been 
true." 

The  plaintiff  replied  or  answered  the  coun- 
terclaim so  set  forth  by  the  defendant 
Therein  he  denies  that  he  made  the  reiire- 
sentatlons  complained  of  on  January  7,  1914, 
when  the  note  was  made^  or  at  any  time. 
He  denies: 

"That  said  land  was  fertile,  and  every  part 
thereof  of  such  a  nature  that  the  same  would 
raise  good  crc^js." 

He   denies: 

"That  there  was  no  sterile  or  slick  soil  npoo 
said  land,  or  that  this  plaintiff  had  raised  crops 
upon  each  and  every  portion  of  said  land." 

The  plaintiff  further  denies: 

"  *  *  *  That  defendant,  by  an  examinatiott, 
could  not  ascertain  that  said  representations 
were  false,  and  denies  that  the  defendant  relied 
upon  the  plaintiff's  statements,  or  any  state- 
ments of  plaintiff,  regarding  the  quality  of  said 
land,  but  alleges  that  defendant  purchased  said 
land  with  full  knowledge  of  die  condition  of 
the  same  after  having  examined  said  land  by 
going  upon  the  same  and  with  fall  opportunity 
to  judge  of  the  conditions  of  said  land  and  soil." 

This  portion  of  the  plaintifTs  reply  Is  In  ef- 
fect such  a  character  of  pleading  as  amounts 
to  an  admission  that  plaintiff  made  the 
statements  and  representations  with  which 
he  is  charged  with  having  made,  but  that  he 
did  not  make  such  statements  with  regard  to 
the  making  of  the  note  In  suit.  This  portion 
of  the  pleading  is  a  dear  admission  on  the 
part  of  plaintiff  that  there  Is  sterile,  slick 
soil  on  the  tract,  and  that  plaintiff  knew  it 
existed  thereon,  and  that  the  defendant  had 
ample  opportuiolty  to  know  that  such  soil 
was  on  the  tract  and  the  extent  thereof,  and 
with  full  knowledge  in  that  respect  the  de- 
fendant nevertheless  proceeded  to,  and  did, 
purchase  the  land,  after  having  examined  the 
same.  The  issue  thereby  raised  is:  Whether 
the  defendant  relied  upon  plaintUTs  repre- 
sentations, which  were  admittedly  false,  or 
whether  he  relied  upon  the  result  of  his  per- 
sonal examination  of  the  condition  of  the 
lands.  In  other  words,  whether  the  false 
representations  of  the  condition  of  the  land, 
made  by  the  plaintiff,  were  the  proximate  ef- 
ficient cause  of  defendant's  Injury  and  dam- 
age.   The  reply  continues  further,  as  follows: 

"PlaintiS  denies  that  any  representations 
made  by  this  plaintiff  to  the  defendant  as  to 
the  quality  and  condition  of  said  land  were 
false  and  fraudulent,  or  that  the  plaintiff  knew 
that  any  statements  made  by  him  to  the  de- 
fendant regarding  said  land  were  false  and 
fraudulent,  and  denies  that  the  defendant  re- 
lied upon  any  statements  made  by  plaintiff,  or 
relied  upon  the  truth  of'  any  statements  made 
by  plaintifl  in  regard  to  said  land,  or  that  an; 
statements  whatsoever  were  made  by  this  pliiin- 
tiS  with  the  intention  of  inducing  the  defendant 
to  purchase  said  land  at  a  price  in  excess  of 
the  value  of  said  land." 

The  dear  effect  of  these  denials  Is  to  as- 
sert that,  while  the  plaintiff  did  make  the  al- 
leged representations,   audi  representations 


Digitized  by 


Google 


Axiz.1 


WOOIiET  V.  liOCAimiNl 


821 


so  made  are  trae.  and  were  made  with  tbd 
Intention  of  informing  tbe  defendant  of  the 
actual  worth  of  the  property  represented, 
and  for -no  other  purpose.  That  the  land  aa 
represented  was  actually  worth  the  price  ask- 
ed and  paid  therefor,  In  both  quality  and 
condition.  Ck)nsequently  the  "plaintiff  de- 
nies that  the  defendant  •  •  ♦  was  cheat- 
ed or  defrauded  in  any  amount  whatsoever." 
As  a  further  answer,  the  plaintiff  asserts 
that  at  the  time  defendant  made  the  note,  he 
had  been  in  possession  of  the  land  seTeral 
months,  and  thereby  had  full  opportunity  to 
determine  the  true  condition  and  quality  and 
value  of  the  land.  This  entirely  avoids  the 
Issue,  and  is  not  responsive  thereto.  It  is 
snrplusage.  As  a  further  answer  the  plain- 
tiff says: 

"  •  •  »  That  said  land  sold  by  plaintiff  to 
defendant  was,  at  the  time  of  said  sale,  In  every 
respect  of  the  quality  and  in  the  condition  in 
which  the  same  was  represented  by  plaintiff  to 
be,  and  that  the  game  was  of  the  value  paid 
therefor  by  defendant." 

The  last  answer  Is  in  effect  the  same  as  the 
preceding  answers,  all  of  which  are  simply 
reasserted  In  the  last.  Certainly,  tbe  plain- 
tiff's defense  to  the  counterclaim  is,  as  de- 
termined from  all  of  the  allegations  of  his 
answer  thereto,  that  the  land  sold  and  pur- 
chased was  of  the  quality  and  in  the  condi- 
tion which  the  plaintiff  represented  It,  and, 
being  of  sudi  quality  and  in  sncb  condition, 
It  was  actually  worth  the  sum  for  which  It 
was  sold  to  the  defendant  Consequently  the 
answer  la  a  denial  when  considered  as  a 
whole,  that  the  representations  and  state- 
ments made  by  plaintiff  to  defendant  as  to 
tbe  quality  of  the  land  were  false  and  fraud- 
nlent,  for  the  reason  such  statements  made 
are  true,  and  tliat  the  land  sold  was  actual- 
ly worth  the  price  agreed  upon. 

Xjpon  a  trial  the  }ury  returned  a  verdict  for 
the  defendant  in  the  sum  of  $115.  As  an  ex- 
planation of  their  verdict,  the  Jury  included 
therein  a  special  finding  as  follows: 

"We  find  a  total  damage  of  $1,286  for  defend- 
ant and  deduct  therefrom  the  plaintiff's  claim 
for  $1,171,  leaving  balance  damage  of  $115.00." 

The  velvet  was  recorded,  and  judgment 
entered  In  accordance  therewith.  From  the 
Judgment  and  from  an  order  refusing  a  new 
trial  the  plaintiff  appeals. 

The  controverted  questions  litigated  on  the 
trial  were  whether  the  plaintiff  made  any 
statements  or  representations  relative  to  the 
quality  of  the  land  Involved,  and  whether  in 
fact  the  land  contaltfed  sterile,  hard,  slick, 
worthless  spots,  and,  if  so,  the  amount  in 
area  of  sncb  worthless  land  contained  in  such 
spots. 

The  actnal  value  of  tbe  land,  at  the  time 
of  Its  sale,  is  alleged  by  plaintiff  to  be  $110 
per  acre,  or  $8,800  for  the  80  acres,  the 
amount  of  the  purchase  price.  This  fact  is 
Dot  questioned  by  the  defendant  otherwise 
than  by  his  assertion  that  the  land  was  not 
of  the  quality  it  was  represented  bo  be. 
Plaintiff  asserts  that  it  was  of  such  quality. 
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Hence  the  idaintUTs  allegations,  to  the  effect 
that  the  land  was  of  the  quality  represented, 
and  was  actually  worth  the  purchase  price 
agreed  upon,  is  only  partially  controverted, 
bat  that  the  actual  value  of  land  of  the  qual- 
ity represented  was  $110  per  acre  at  the 
time  of  the  purchase  and  sale  is  not  contro- 
verted. 

The  defendant  introduced  evlidence  in  sup- 
port of  Ills  counterclaim,  tending  to  tthow 
that  the  plaintiff  did  make  the  alleged  state- 
ments and  representations  he  is  charged  with 
having  made,  and  frequently  repeated  them 
prior  to  the  dose  of  the  agreement ;  that  the 
statements  made  by  the  plaintiff  were,  in 
effect,  that  the  80  acres  of  land  were  all  good 
farming  land,  and  contained  no  slick,  hard, 
worthless  land,  and  that  he  would  guaran- 
tee that  It  contained  no  such  worthless  land ; 
that  the  defendant  was  a  stranger  to  the 
Arizona  lands,  and  so  informed  plaintiff ;  and 
that  defendant  relied  upon  plaintiff's  state- 
ments and  representations  made  regarding 
the  quality  of  the  land  and  ita  worth  for 
farming  purposes,  of  which  the  defendant  in- 
formed the  plaintiff  prior  to  the  time  defend- 
ant agreed  to  purchase  the  land.  The  de- 
fendant further  Informed  the  plaintiff  that 
he,  defendant,  would  buy  no'  kind  of  land 
other  than  good  productive  farming  land; 
that  thereupon  the  plaintiff  stated  and  rep- 
resented that  tWs  particular  80  acres  of  land 
was  all  productive  farming  land,  and  tliat  he 
(plaintiff)  would  guarantee  it  of  such  qual- 
ity. After  a  few  days  consideration,  the  de- 
fendant, having  returned  to  California,  a<>- 
cepted  the  plaintiff's  offer  and  notified,  plain- 
tiff by  letter  that  such  offer  was  accepted, 
and  in  due  time  their  c<mtract  of  sale  and 
purchase  was  prepared  and  signed,  by  tbe 
terms  of  which  contract  the  defendant  agreed 
to  pay  therefor  $8,800  according  to  the  condi- 
tions of  the  written  agreement. 

The  evidence  further  tends  to  show  that 
the  defendant  took  possession  of  the  land 
and  paid  $8,000  of  the  agreed  purchase  price, 
agreeably  to  some  subsequent  understanding 
of  the  parties;  that  on  January  7,  1914,  tbe 
balance  of  the  purchase  price,  viz.  $800,  l>e- 
came  payable;  that  the  defendant  made  and 
delivered  the  note  in  suit  as,  and  the  plain- 
tiff accepted  such  note  In,  payment  of  tbe 
said  balance  of  the  purchase  price.  Before 
the  said  note  became  due,  the  defendant 
found,  by  actual  farming,  that  a  great  por- 
tion of  the  tract  of  land  is  in  fact  sterile, 
hard,  slick  unproductive  land,  wholly  worth- 
less for  tbe  purposes  of  farming  for  which 
the  defendant  purchased  tbe  land.  Tbe 
amount  of  sudi  worthless  land  is  estimated 
by  tbe  witnesses  at  amounts  from  nothing, 
by  plaintirs  witness,  to  15,  IS,  20,  26,  26%, 
and  30  acres,  by  the  defendant's  witnesses. 
The  defendant  estimated  that  one-third  of 
the  tract  was  of  such  worthless  land.  Oth- 
ers of  defendant's  witnesses  estimated  18  to 
20  acres;    others,  20  acres;    still  othess  as      j 
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much  as  30  acces  of  wortbless  sterile,  hard, 
slick  lauds.  No  witness  Introduced  by  the 
defendant  estimated  the  amount  of  such  land 
as  less  than  18  acres.  The  plalntlfT,  testify- 
ing, did  not  admit  that  any  part  of  the  land 
is  sterile  or  slick  soli.  He  testified  that 
it  is  all  good  productive  soU.  He  admitted 
that  barren  spots  appear  cm  the  land,  the 
spots  testified  to  by  the  defendant's  witnesses 
as  worthless  slick  land,  but  he  asserted  that 
while  such  spots  occur,  they  are  caused 
from  defective  Irrigation,  cultivation,  and 
from  pasturing  cattle  on  the  land  at  a  time 
when  the  ground  was  wet  and  the  crop  of 
alfalfa  was  too  young  to  withstand  such 
treatment  He  estimated  that  the  barren 
spots  would  aggregate  about  15  acres,  but 
with  farmerlike  care,  such  spots  would  pro- 
duce to  the  same  extent  of  fertility  as  the 
other  concededly  fertile  portions  of  the  tract 

The  plaintiff,  testifying  to  other  matters, 
denied  that  he  made  any  representations  at 
all  at  any  time  with  regard  to  the  matter  of 
slick,  hard  land  on  the  tract  He  states  that 
the  subject  was  not  mentioned  at  any  time. 

The  evidence  introduced  by  the  plainti£r> 
bearing  upon  the  matter  of  the  existence  of 
sterile,  slick  land  on  the  80-acre  tract,  square- 
ly conflicts  with  the  evidence  introduced  by 
the  defendant,  bearing  on  tliat  matter. 

The  defendant  In  rebuttal  introduced  evi- 
dence tending  to  show  that  the  land  while  In 
defendant's  possession  had  been  leveled,  plow- 
ed, seeded,  and  irrigated  in  a  proper,  farmer- 
like  manner,  and  still  failed  to  produce  crops ; 
that  the  land  had  not  been  unreasonably 
pastured  and  thereby  been  damaged. 

Considerable  testimony  was  introduced  in 
the  case  tending  to  show  the  value  of  land 
in  the  vicinity.  The  witnesses  fixed  as  the 
value  of  good  productive  land  in  that  vicinity, 
during  the  year  1913,  from  $100  per  acre  to 
$13>5  per  acre.  One  witness  testified  that 
su(ih  land  was  worth  $150  per  acre.  The 
plaintiff  testified  that  this  particular  tract 
of  land  in  his  judgment  was  worth  $110  per 
acre.  The  various  witnesses  estimated  the 
value  of  this  land  by  the  prices  paid  for  other 
land  in  the  vicinity  at  the  time  in  question. 
All  of  the  witnesses  agreed  that  8ll<^  land, 
when  it  actually  occurs,  is  absolutely  worth- 
less for  the  purpose  of  farming. 

Such  is  a  brief  summary  of  the  evidence 
before  the  Jury  at  the  close  of  the  testimony. 

The  court  instructed  the  jury  satisfactorily 
to  the  parties  with  regards  to  the  controvert- 
ed matters  of  fact  At  least  no  assignment 
of  error  is  based  upon  such  controverted  mat- 
ters. 

•nie  court  Instructed  the  Jury  regarding 
the  alleged  false  and  fraudulent  representa- 
tions of  the  quality  of  the  land  and  their 
duty  in  respect  to  such  matters.  Thereupon 
the  court  gave  the  following  instruction,  of 
which  appellant  has  not  complained: 

"If  you  believe  from  all  of  the  evidence  the  al- 
leged representations  were  made  by  Wooley  to 


Locarnlni;  that  the  same  were  false  when  made, 
and  were  such  representations  as  a  man  of  or- 
dinary prudence  would  rely  upon :  that  Wooley 
knew  them  to  be  false;  that  the  defendant, 
Locarnini,  did  in  fact  rely  upon  the  representa- 
tioDs,  and  was  thereby  Induced  to  purchase  the 
land  from  Wooley,  and  has  been  damaged  there- 
by, then  the  defendant  should  be  allowed  auch 
damages  as  he  may  have  suffered." 

The  court  followed  with  an  Instruction  ap- 
plying the  same  rule  in  case  the  Jury  believed 
that  Wooley  had  no  knowledge  of  the  facts 
represented  by  him,  but  claimed  to  know  the 
facts.  This  was  followed. by  an  instmction 
to  the  effect  that  the  proof  of  the  falsity  of  a 
material  representation  made  witb  knowl- 
edge of  the  falsity,  and  with  the  intent  to  de- 
ceive the  defendant  and  that  defendant  was 
actually  deceived  thereby  to  his  damage.  Jus- 
tifies a  recovery  by  the  defendant  There- 
upon the  court  instructed  the  Jury  aa  follows, 
of  which  complaint  is  made: 

"n.)  If  you  find  the  defendant  has  been  dam- 
aged, you  should  allow  him  as  damages  that 
sum  which  will  represent  the  difference  between 
the  purchase  price  of  the  land  and  what  it  is 
actually  worth;  for  example,  if  you  find  from 
the  evidence  (Wooley)  represented  there  was  no 
hard  spots  or  slick  land  on  the  place,  and  you 
find  all  the  other  facts  necessary  to  entitle  the 
defendant  to  an  award  of  damages,  as  explained 
in  these  instructions,  you  should  allow  the  de- 
fendant the  difference  between  the  value  of  the 
land  purchased  and  the  purchase  price  of  $110 
an  acre,  and  what  such  land  is  weortfa  with 
hard  spots  or  slick  spots  thereon. 

"(2)  If  you  find  the  defendant  has  suffered 
damages,  then  you.  will  deduct  from  the  amoont 
of  his  damages  the  amount  of  the  plaintiffs 
note  and  the  interest  thereon  and  sums  due  him 
on  his  open  accounts,  and  return  a  verdict  for 
defendant  for  the  balance  of  amount" 

The  first  quoted  paragraph  is  said  to  be— 
"  *  *  *  erroneous  for  the  reason  that  it  does 
not  state  a  correct  measure  of  damages  and 
form  a  proper  basis  for  a  consideration  of  the 
evidence  by  the  jury.  The  correct  measure  of 
damages  in  cases  of  this  kind  is  the  difference 
between  the  value  of  the  land  at  the  time  of 
purchase,  if  it  had  been  as  it  was  represented 
and  its  actual  value  at  that  time." 

[1,2]  This  contention  cannot  be  allowed, 
for  two  reasons:  First,  because  the  plaintiff 
neglected  at  the  proper  time  to  request  a 
proi)er  instructi<m  setting  forth  the  true  rule 
of  the  measure  of  damages  as  he  understands 
that  rule;  and,  second,  because  the  plaintiff 
alleged  in  bis  reply  to  defendant's  counter- 
claim: 

"  •  •  *  That  said  land  sold  by  plaintiff  to 
defendant  was,  at  the  time  of  said  sale,  in  ev- 
ery respect,  of  the  quality  and  in  the  condition 
in  which  the  same  was  represented  by  plaintiff 
to  be,  and  that  the  same  was  of  the  value  paid 
therefor  by  defendant." 

The  plaintiff  is  thereby  precluded  from 
contending  that  the  price  paid  for  the  land 
was  other  than  the  actual  value  of  the  land 
at  the  time  of  the  sale,  and  the  actual  value 
if  it  was  as  represented.  Whether  the  land 
was  of  a  value  less  than  the  purchase  price 
was  the  issue  on  trial.  If  found  to  he  of  s 
less  value,  then  the  measure  of  damages  was 
the  difference  between  the  actual  value  as 
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found  and  the  actnal  value  It  was  r^resent- 
ed  to  be  as  represented  by  the  purchase  price 
paid  for  the  land.  This  is  the  rule  the  Jury 
were  instructed  to  follow,  and  is  the  correct 
rule  of  damages  under  the  pleadings  in  this 
case. 

An  examination  of  the  verdict  of  the  Jurj 
will  disclose,  however,  that  the  damages 
found  for  the  defendant  are  not  measured 
by  the  rule  as  given  by  the  court.  Under 
the  evidence,  the  plaintiff  attempted  to  show 
that  the  land  was  worth  $110,  and  was  cheap 
at  tliat  price.  Other  witnesses  testified  that 
land  in  the  vicinity,  in  1913,  sold  at  prices 
ranging  from  |100  to  $135  per  acre.  We 
have  above  mentioned  the  evidence  fixing 
the  amount  of  sterile  land  la  the  tract  from 
nothing  to  as  much  as  30  acres.  The  Jury 
evidently  believed  that  the  tract  contained 
some  sterile  landl  They  evidently  believed 
that  the  reason  the  spots  in  the  land  do  not 
produce  crops  is  that  such  spots  are  sterile 
spots  as  claimed  by  the  defendant;  tliat  the 
amount  in  the  aggregate  of  such  spots  is  15 
acres.  The  plaintiff  conditionally  estimates 
the  barren  spots  on  the  land  at  15  acres. 
Hie  Jury  were  fully  Justified  in  finding,  if 
they  did  find,  that  the  barren  qpots  are 
sterile,  worthless  land,  and  such  land 
amounts  in  the  aggregate  to  15  acres. 

Assuming  that  the  Jury  so  found  as  a 
fact  that  15  acres  are  worthless,  then,  fol- 
lowing the  rule  they  were  Instructed  by  the 
court  to  follow,  in  measuring  the  damages, 
viz.  to  find  the  difference  between  the  pur- 
chase price,  $8,800  and  what  it  is  actually 
worth,  they  evidently  found  that  15  acres 
are  admittedly  worthless.  Then  the  land 
was  actually  worth  $8,800,  less  the  purchase 
price  of  15  acres,  via.  $ly660,  the  amouAt  of 
the  damages  nnder  the  rule  given. 

The  rule  contended  for  by  the  appellant, 
viz.  to  find  the  difference  between  the  value 
of  the  land  at  the  time  of  purchase,  if  it 
bad  been  as  it  was  represented,  and  its  ac- 
tnal value  at  that  time,  if  applied,  would 
bring  what  result?  The  platotlff  having  al- 
leged that  the  land  was  actually  worth  the 
price  paid  for  it,  $8,800,  such  is  the  value  of 
the  land  at  the  time  of  purchase  if  it  had 
been  as  it  was  represented.  What  was  its 
actual  value  at  tliat  time?  Assuming  that 
the  Jury  found  that  15  acres  of  the  land  were 
worthless,  then  the  value  of  the  65  remain- 
ing acres  of  land  is  as  it  was  represented  to 
be,  and  worth  the  amount  of  $110  per  acre 
paid  for  it  because  plaintiff  alleges  the  land 
was  of  tliat  value.  Cbnseguently  the  65 
acres  of  land  was  actually  worth  $7,150. 
Tbe  difference  between  the  value  of  the  land 
at  the  time  of  the  purchase.  If  it  had  been 
as  It  was  represented  to  be,  that  is,  the  dif- 
ference between  $8,800  and  its  actual  value 
at  the  time,  viz.  $7,150,  is  the  sum  of  $1,650, 
the  identical  amount  of  damages  produced 
from  the  mle  given  by  the  court,  because  the 


pleadings  of  the  idafntlff  fix  the  actual  value 
of  the  land  at  the  purchase  price,  and  the 
court  by  its  rule  fixes  the  same  sum,  not 
as  the  actual  value  of  the  land,  but  as  tbe 
purchase  price  paid  for  the  land,  which  is 
the  same  thing.  Gcmsequently,  the  effect  of 
the  rule  given,  and  the  rule  contended  for 
by  appellant.  Is  identical  upon  the  same  as- 
sumed facts,  under  plaintiff's  pleadings  and 
evidence  of  value. 

Either  rule  followed  by  the  Jury,  aft^ 
finding  the  amount  of  the  sterile  worthless 
land  to  be  16  acres  would  have  produced  a 
verdict  for  the  defendant  of  $1,650  as  his 
damages.  But  the  Jury  evldMitly  followed 
neither  rule,  for  the  reason  they  found  the 
defendant  was  damaged  in  the  sum  oi  $1,- 
286.  In  order  to  have  reached  this  exact 
sum,  and  also  to  have  found  that  15  acres  of 
the  land  were  worthless,  they  evidently 
found  that  land  of  the  character  this  land 
was  represented  to  be  in  the  vicinity  wh»e 
this  land  is  located  was  actually  worth  more 
than  $110  per  acre ;  that  such  land  was  ac- 
tually worth  $115.60  per  acre  as  some  of  the 
witnesses  testified;  consequently  that  66 
acres  of  land  was  of  the  character  as  rep- 
resented, and  was  therefore  worth  $115.60 
per  acre,  or  $7,614;  that  the  15  acres  of 
land  was  worthless,  but  that  defendant  was 
not  injured  to  tbe  full  extent  of  the  sum  he 
actually  paid  for  the  16  worthless  acres  of 
land,  but  that  he  was  injured  in  a  sum  equal 
to  thie  difference  between  the  amount  he  paid 
for  the  whole  tract,  having  bought  at  a 
bargain,  and  the  sum  the  land  which  was  of 
the  character  it  was  represented  to  be  was 
actually  worth  at  the  time,  or  a  difference 
between  $8,800,  the  purchase  price  paid,  and 
$7,514,  the  actual  value  of  the  land  at  the 
time,  viz.  $1,286.  Hence  the  Jury  found  that 
the  actual  value  of  land  in  the  vicinity  of 
this  land,  of  the  quality  the  plaintiff  repre- 
sented it  to  be,  was  actually  worth  more 
than  the  purchase  price  agreed  upon  by  the 
parties,  and  actually  worth  more  than  plain- 
tiff contended  for  it.  And  because  defendant 
did  not  pay  the  full  worth  for  66  acres  of 
such  land,  his  injury  by  reason  of  paying 
$110  per  acre  for  15  acres  pf  worthless  land 
only  amounted  to  the  difference  between  the 
sum  he  paid  less  than  the  actual  value  of  the 
65  acres  of  the  character  of  land  represented 
to  him  he  was  buying  and  the  price  paid  for 
the  worthless  land.  In  other  words,  he  paid 
$1,650  for  15  acres  of  worthless  land.  He 
paid  $7,150  for  65  acres  of  land  worth  $7,514. 
Hence  he  paid  $364  less  for  the  65  acres  of 
land  than  such  land  was  actually  worth. 
Therefore  he  was  benefited  in  that  respect  to 
the  amount  of  $364,  and  damaged  to  the 
amount  of  $1,650,  by  reason  of  the  worthless 
15  acres  of  land.  He  suffered  actual  dam- 
ages, to  tbe  amount  equal  to  the  difference 
between  the  sum  he  was  injured,  viz.  $1,650, 
and  the  sum  he  was  benefited,  viz.  $364,  or 
in  tbe  sum  of  $1,286. 
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Thereby  a  role  Is  followed  by  which  the 
jury  ascertained  the  difference  between  the 
actual  value  of  the  land  at  the  time  of  the 
sale  and  the  value  of  the  land  bad  It  been 
as  it  was  represented  to  be,  which  not  only 
ignores  the  court's  Instructions  and  the  plain- 
tiff's allegations  of  value,  but  Is  the  rule  that 
Is  approved,  and  here  insisted  upon,  by  the 
appellant,  notwithstanding  the  allegations  of 
his  reply,  which  would  have  made  the  strict 
application  of  the  rule  to  his  disadvantage. 

[3]  I  can  find  no  injury  resulting  from  an 
Instruction  given  which  was  not  followed  by 
the  jury.  And  the  Jury  evidently  did  not 
follow  the  instruction  the  court  gave  in  this 
respect  but  did  follow  a  rule  in  measuring 
the  damages  which  was  Just  and  equitable 
both  to  the  plaintiff  and  the  defendant  and 
gave  neither  the  benefit  of  a  bargain.  1!he 
instruction  complained  of  is  without  injury 
to  the  appellant's  ri^^its,  and  was  therefore 
harmless. 

[4]  The  second  X)aragraph  of  the  instruc- 
tion, quoted,  is  complained  of  as  prejudicial 
"for  the  reason  that  it  Is  a  direct  diarge  to 
the  jury  to  find  some  sum  for  the  defendant 
In  excess  of  the  amount  admitted  to  be  owing 
to  the  plaintiff  in  the  event  the  jury  should 
find  that  the  defendant  had  suffered  any 
damages  whatsoever."  The  language  of  the 
instruction  permits  of  such  an  understanding 
of  its  meaning.  The  language  used  la  as 
follows: 

"If  you  find  the  defendant  has  suffered  dam- 
ages, then  you  will  deduct  from  the  amount  of 
his  damages,  the  amount  of  the  plaintifiCa  note, 
and  the  interest  thereon  and  sums  due  bun  on 
his  open  accounts,  and  return  a  verdict  for  de- 
fendant for  the  balance  of  amount." 

The  verdict  of  the  Jury  on  Its  face  specially 
sets  forth  that  the  jury  finds  that  the  de- 
fendant has  been  damaged  In  the  sum  of  $1,- 
286,  from  which  sum  the  jury  deducts  $1,171 
as  the  total  amount  of  the  plaintiff's  claim. 
How  could  such  instruction,  here  complained 
of,  conceding  that  It  Is  erroneous,  have  re- 
sulted to  appellant's  prejudice,  when  the  face 
of  the  verdict  gives  to  the  plaintiff  credit 
against  the  damages  found  for  the  defendant, 
to  the  full  amount  claimed  by  the  plaintiff, 
and  $1  additional?  If  a  reversal  of  the  Judg- 
ment should  be  ordered  In  such  circum- 
stances, such  reversal  would  be  granted  be- 
cause of  a  clear  technical  error,  which  on 
Its  face  actually  wrought  no  Injury.  Rever- 
sals for  such  reasons  should  not  be  granted 
as  of  right,  and  this  court  ought  not  grant  a 
reversal  in  such  case  for  the  further  reason 
the  Constitution  prohibits  the  reversal  of  a 
Judgment  for  teclmlcal  errors  In  pleadings 
and  proceedings  when  upon  the  whole  case 
Justice  has  been  done.  Such  appears  to  be 
the  situation  presented  by  this  record. 

Other  alleged  errors  are  assigned,  but  upon 
considtrntion  no  reversible  error  appears  In 


the  record  for  which  reason  a  dlscnsston  Is 
of  no  benefit  and  will  be  omitted. 

I  find  no  reversible  error  In  the  record. 

The  Judgment  Is  affirmed. 

FRANKUN,  C.  J.,  and  BOSS,  J„   concur 
in  the  Judgment. 


BASHARA  T.  STATE.     (No.  A-2306J 

(Criminal  Court  of  Appeals  of  Oldaboma. 

April  26,  1917.) 

(Svllahus  by  tin  Court.) 

1.  Cbiuinal   Law   <g=s>761(6)— Instkuction— 

AsSUtCPTION  AS  TO  PbOVOOATION    OF   DDTI- 

CULTT. 

The  court  Instructed  the  Jnry  as  follows: 
"Ton  are  further  instructed,  gentlemen  of  the 
jury,  that  while  the  law  permits  a  person  to 
defend  himself  or  his  wife  against  re^  or  ap- 
parent danger,  such  is  defensive  and  not  of- 
fensive; and  therefore  you  are  instructed  that 
a  person  under  the  law  cannot  arm  himself  and 
Invite  and  provoke  a  difficulty,  and  therenpoa 
assault  and  slay  his  adversary,  and  invoke  the 
right  of  self-defense.  And  you  are  instructed, 
gentlemen  of  the  jury,  if  you  believe  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt 
that  this  defendant  armed  himself  with  a  rifls 
and  sought  the  deceased,  either  acting  alone 
or  in  conjunction  with  his  wife,  for  the  parpoas 
of  provoking  or  engaging  in  a  difficult  with 
the  deceased,  and  in  furtherance  of  any  such  de- 
sign between  husband  and  wife  either  husband 
or  wife  invoke  and  provoke  a  difficulty  with 
the  deceased,  and  thereupon  the  defendant  shot 
and  killed  the  deceased,  then  the  defendant  can- 
not invoke  the  right  of  self-defense."  Held, 
that  the  foregoing  instruction  does  not  assume 
that  the  appellant  invited  or  provoked  a  difficul- 
ty with  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1731.] 

2.  nomciOB  «=>300(7)— INSTBUCTION — Sklf- 
Defense  —  Provocation  of  Difficulty  — 
Evidence. 

Bvidence  examined,  and  hM  sufficient  to 
authorize  the  trial  court  to  give  the  aforesaid 
instruction  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  }  622.] 

3.  Criminai.  Law  €=9l038(l)— Hasxu:ss  Bb- 
BOB— Instruction  . 

Where  no  objection  is  made  or  exceptioa 
talcen  to  the  giving  of  an  instruction  at  the  time 
it  is  given,  and  said  instruction  is  partially  er- 
roneous, the  giving  of  said  instruction  is  not  re- 
versible error,  unless  some  constitutional  or  ex- 
press statutory  right  of  the  defendant  has  been 
invaded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2646.] 

Appeal  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Charles  Bashara  was  convicted  of  man- 
slaughter In  the  first  degree,  and  he  appeals. 
Affirmed. 

The  appellant  Charlie  Bashara,  was  a  me^ 
chant  In  the  town  of  Tuttle,  Okl.  His  place 
of  business  was  located  on  the  north  side  ot 
Main  street.  The  deceased,  Selby,  was  en- 
gaged in  the  real  estate  business  in  said 
town,  and  his  place  of  business  was  situat- 
ed Just  east  of  Bashara's  store.    There  was 
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an  apen  cqpaoe  about  18  inches  wide  between 
tbe  boUdingB  occupied  by  these  parties.     In 
windy    weather   a   considerable   amonnt  of 
trash  blew  into  this  Q>ace,  and  Selby  went 
to  Bastiara  and  got  permission  to  place  some 
upright   planks   across  this  opening.     Some 
time    later    Bashara   became    angry   at   the 
manner  in  which  he  claimed  Selby  was  us- 
ing tbia  place  between  the  boUdings,  claim- 
ing that  the  manner  of  its  use  was  Tery 
annoying  to  him  and  his  family.    After  that 
these  planks  were  torn  down,  and  on  the 
morning  of  this  occurrence  they  were  foun*l 
In  the  street  in  front  of  the  premises.    Selby 
and  his  partner,  Steward,  got  the  planks  and 
nailed  tbem  between  the  opening  again.    Im- 
medlatdy  thereafter  Bashara  came  out  and 
tore  them  down  and  threw  them  back  into 
the  street.     Again  they  were  nailed  up  by 
Selby,  and  thereafter  Bashara  went  to  see  a 
justice  of  the  peace  about  it,  but  the  Jus- 
tice refused  to  do  anything,  and  Bashara  re- 
turned home,  informing  his  wife  of  that  fact. 
Immediately  Mrs.  Bashara  told  her  husband 
that  she  would  tear  the  planks  down  if  they 
had  to  be  torn  down.     This  was  agreeable 
to  Bashara,  and  Mrs.  Bashara  then  proceed- 
ed to  attempt  to  tear  the  planks  down  with 
her  hands.    While  she  was  making  this  at- 
tempt Selby  stepped  out  in  front  of  his  build- 
ing  and    admonished   her  not  to  tear  the 
planks  down ;  that  if  they  were  on  her  prem- 
ises, he  would  tear  them  down  himself.    Mrs. 
Bashara  remarked  that  she  did  not  propose 
to  have  that  space  used  for  the  purpose  for 
which  it  bad  been  used,  and  that  she  intend- 
ed to  tear  those  planks  down.    She  then  pro- 
ceeded to  go  to  a  little  building  in  the  rear 
of  her  store  to  get  an  axe,  and  she  imme- 
diately returned  with  the  axe  and  commenc- 
ed to  knock  the  planks  down.    Selby  still  ad- 
monished her  to  leave  the  planks  alone,  and, 
actording  to  the  witnesses  for  the  defendant, 
laid  his  left  hand  upon  her  and  pushed  her 
back  and  away  from  the  planks.    According 
to  the  witnesses  for  the  state  Selby  never 
touched  her.    Alx)ut  this  time  the  appellant 
appeared  upon  the  scene  at  the  west  end  of 
tils  store  building.    He  says  that  he  told  his 
wife  not  to  let  Selby  hurt  her;  that  at  that 
time  Selby  was  pushing  her  with  his  hand; 
that  he  thought  Selby  intended  to  hurt  her; 
that  Selby's  attention  was  attracted  to  him, 

and  he  immediately  remarked,  "You , 

coward,  why  don't  you  come  and  re- 
move these  planks?"  Selby  was  wearing  a 
^it  sweater  which  was  entirely  buttoned  up 
in  front  At  this  remark  the  defendant  says 
Ite  stepped  back  into  a  little  building  occu- 
pied by  him  as  a  dining  room  and  kitchen 
Just  to  the  west  of  his  store  building,  and 
procnied  bis  Winchester  rifle,  immediately 
retamlng.    When  he  returned  he  says  Selby 

made  the  remark,  "Toil , cow- 

ord,  I  will  plug  you  one,"  and  accompanied 
this  remark  with  a  motion  of  his  right  hand 
to  Us  breast ;   that  tbereupon  he  levied  his 


rifie  upon  him  and  fired  the  fatal  shot ;  that 
when  he  fired  Selby  had  his  hand  Inside  <^f 
his  sweater,  and  was  attempting  to  with- 
draw something  from  it,  and  that  be  saw 
something  move  around  that  looked  to  him 
like  a  ball.  The  witnesses  for  the  state  tes- 
tifying that  at  the  time  Selby  was  shot  he 
was  making  no  attempt  whatever  to  draw  a 
gun  or  to  make  any  other  demonstration  of 
violence  toward  this  applicant ;  that  the  ap- 
pellant stepped  out  from  the  west  side  of 
his  building  and  told  his  wife  to  stand  back, 
and  that  she  stood  back  against  the  wall  of 
the  building,  and  that  the  appellant  imme- 
diately fired  the  fatal  shot;  that  at  that 
time  Selby  was  standing  on  his  own  iwrch 
merely  admonishing  Mrs.  Bashara  not  to  re- 
move the  planks.  He  reeled  to  the  rear  and 
fell  dead  Just  Inside  of  the  front  door  of  his 
office.  After  his  death  an  automatic  six- 
shooter  was  found  buttoned  up  under  his 
sweater.  Several  witnesses  testified  on  re- 
buttal for  the  state  that  a  short  time  after 
the  killing  t3ie  appellant  said,  in  explainin;; 
the  homicide,  that  at  the  time  he  shot  the 
deceased  he  was  making  a  motion  with  liis 
right  hand  toward  bis  hip  pocket  This  oc- 
curred in  Chickasba  while  he  was  in  the  cus- 
tody of  the  sheriir.  It  is  evident  that  ac- 
cording to  the  testimony  of  the  witnesses 
for  the  state  the  crime  committed  here  was 
murder.  The  evidence  on  the  part  of  the 
defendant  tends  to  sustain  his  plea  of  self- 
defense.  The  parties  to  the  transaction  had 
had  some  minor  difficulties  prior  thereto,  but 
nothing  of  a  serious  nature.  Certain  evi- 
dence was  introduced  tending  to  show  that 
the  deceased  had  on  one  or  two  occasions 
threatened  the  appellant.  The  Jury  found 
the  appellant  guilty  of  manslaughter  in  the 
first  degree,  and  sentenced  him  to  Imprison- 
ment in  the  penitentiary  for  a  term  of  10 
years.  From  this  Judgment  of  conviction  an 
appeal  was  taken  to  this  court. 

Barefoot  &  Carmichael,  Bond,  Melton  & 
Melton,  and  E.  B.  Riddle,  all  of  Chickasha, 
for  plaintiff  In  error.  S.  P.  Freellng,  Atty. 
Gen.,  and  B.  McMillan,  Ass't  Atty.  Gol,  for 
the  State. 

BIATSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  only  alleged  errors  relied 
upon  for  reversal  in  this  case  are  the  giving 
of  certain  instructions,  the  first  of  which  Is 
instruction  No.  15,  to  which  instruction  objec- 
tion was  made  and  exception  taken  at  the 
time  of  Its  giving,  and  which  instruction  is 
as  follows: 

*Tou  are  further  instructed,  gentlemen  of  the 
jury,  that  while  the  law  permits  a  person  to  de- 
fend himself  or  his  wife  against  real  or  appar- 
ent danger,  such  is  defensive  and  not  offensive ; 
and  therefore  you  are  instructed  that  a  person 
under  the  law  cannot  arm  himself  and  invite  and 
provoke  a  difficulty,  and  thereupon  assault  and 
slny  his  adversary,  and  Invoke  the  right  of  self- 
defense.  And  you  are  instructed,  gentlemen  of 
the  jury,  if  you  believe  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  ^li^  de-       . 
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fendant  armed  himself  with  a  rifle  and  sought 
the  deceased,  either  acting  alone  or  in  conjunc- 
tion with  his  wife,  for  the  purpose  of  provoking 
or  engaging  In  a  difficulty  with  the  deceased, 
and  in  furtherance  of  any  such  design  between 
husband  and  wife,  either  husband  or  wife  in- 
voke and  provoke  a  difficulty  with  the  deceased, 
and  thereupon  the  defendant  shot  and  killed  the 
deceased,  then  the  defendant  cannot  invoke  the 
right  of  self-defense." 

Tbe  contentions  of  counsel  for  appellant 
that  tbis  Instruction  Is  erroneous  are  as  fol- 
lows: 

"The  court  dearljr  in  tbis  last  language  as- 
sumes without  sufficient  testimony,  which  point 
was  controverted,  that  the  defendant,  to  carry 
out  the  design  which  he  had  formed  to  slay  the 
deceased,  and  in  furtherance  of  such  desi^  and 
conspiracy  between  him  and  his  wife,  invited  or 
provoked  a  difficulty,  etc.  U  there  were  any 
testimony  tending  to  show  a  collusion  or  conspir- 
acy between  the  defendant  and  his  wife,  cer- 
tainly the  jury  should  have  been  permitted  to 
have  passed  upon  and  determined  that  issue." 

"The  court  in  the  case  at  bar,  in  giving  tbe  in- 
struction complained  of,  very  strongly  intimates 
a  conspiracy  or  collusion  between  the  defendant 
and  his  wife  to  provoke  a  difficulty  with  the  de- 
ceased for  the  puroose  of  slaying  him.  We 
doubt  if  there  is  sufficient  testimony  in  the  rec- 
ord warranting  the  court  to  charge  upon  an  is- 
sue of  conspiracy  by  and  between  the  defendant 
and  his  wile;  but  if  there  be  such  testimony, 
certainly  a  jury  should  have  been  permitted  to 
determine  this  issue ;  and  the  detriment  to  the 
defendant  by  the  court's  assuming  such  state  of 
facts  cannot  be  calculated." 

We  cannot  agree  with  these  contentions. 
First,  said  InstmctioD  does  not  assume  that 
the  defendant  Invited  or  provoked  a  difficul- 
ty. The  Instruction  assumes  notblng.  It 
will  be  noted  that  the  court  instructed  tbe 
jury  that  if  they  believed  beyond  a  reason- 
able doubt  from  the  evidence  that  the  de- 
fendant armed  himself  and  sought  the  de- 
ceased, either  acting  alone  or  In  conjunction 
with  his  wife,  for  the  purpose  of  provoking 
or  engaging  In  a  dlfflculty  with  tbe  deceased, 
and  in  furtherance  of  any  such  design  did 
provoke  a  difficulty  with  the  deceased,  and 
thereupon  killed  him,  then  the  defendant 
could  not  invoke  the  right  of  self-defense. 
The  clause,  "If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt,"  qualifies  every- 
thing that  follows  it  In  the  sentence.  This 
was  a  correct  exposition  of  the  law,  as  this 
court  has  repeatedly  held  in  the  following 
cases:  Moutry  v.  State,  9  Okl.  Cr.  623,  132 
Pac.  816;  Koozer  v.  State,  7  Okl.  Cr.  336,  123 
Pac.  654;  Rollen  v.  State,  7  Okl.  Cr.  673,  125 
,  Pac.  1087. 

But  It  is  contended  that  tbe  court  should 
liave  gone  further  and  Instructed  the  law  to 
be  that,  if  after  any  such  design  on  the  part 
of  the  defendant  to  seek  the  deceased  for 
the  purpose  of  engaging  in  a  difficulty  he 
abandoned  such  design  and  then  thereaft- 
er his  life  was  put  in  immediate  danger,  he 
would  Iiave  the  right  to  defend  himself. 
The  court  is  only  required  to  Instruct  up- 
on the  law  as  applicable  to  the  facts.  In  this 
case  there  was  not  a  syllable  of  evidence 
falling  from  the  lips  of  any  witness  on  either 
Bide  that  there  was  any   withdrawal  from 


this  conflict  on  the  part  of  this  appellant. 
As  we  view  the  evidence,  from  his  own  tes- 
timony, the  appellant  is  at  least  guilty  of 
manslaughter  in  the  flrst  degree.  The  tes- 
timony of  his  wife  would  also  corroborate 
this  view.  The  testimony  of  the  only  other 
witness  for  the  def«idant  does  not  show  a 
Justification  or  excuse  for  the  homicide. 

[2]  As  to  the  further  contention  that  the 
foregoing  Instruction  is  not  warranted  by 
sufficient  testimony  In  the  record,  we  con- 
clude that  this  contention  is  not  meritorious. 
We  have  carefully  examined  this  record  and 
reach  the  conclusion  that  the  acts  and  con- 
duct of  the  appellant  and  his  wife  cm  the  oc- 
casion of  this  homicide  disclosed  a  state  of 
facts  which  fully  authorized  the  giving  of 
this  instruction.  Considered  then,  from  all 
the  angles  complained  of,  we  are  of  tbe  opin- 
ion that  tbe  trial  court  did  not  err  in  giv- 
ing the  aforesaid  instruction  on  the  law  of 
self-defense. 

[S]  It  is  also  contended  that  the  court 
erred  In  giving  Instruction  No.  19,  as  fol- 
lows: 

"Evidence  has  been  offered  in  this  case,  gen- 
tlemen of  the  jury,  relative  to  certain  previous 
difficulties  and  threats,  and  certain  opprobrious 
epithets  alleged  to  have  been  used  by  the  deceas- 
ed as  against  the  defendant  Tou  are  instruct- 
ed that  even  though  you  should  believe  from 
the  evidence  that  the  deceased  nsed  such  epi- 
thets and  engaged  with  the  defendant  in  previ- 
ous difficulties,  such  previous  difficulties  nor 
epithets  cannot  serve  as  a  justification  or  de- 
fense in  this  case,  unless  you  should  find  tbe 
defendant  justifiable  and  excusable  in  doing 
what  he  did  under  the  evidence  and  the  instruc- 
tions given  you  in  this  case." 

An  examination  of  the  record  discloses 
that  no  objection  was  made  or  exception  tak- 
en to  the  giving  of  this  Instruction.  In  the 
absence  of  any  such  objection  or  exception, 
an  erroneous  instruction  could  not  be  ground 
for  reversal  unless  fundamentally  wrcmg. 
The  instructions  are  to  be  considered  as  a 
whole,  and  we  find  that  in  this  case  the 
court,  by  instruction  No.  17,  fully  Informed 
the  jury  relative  to  threats  and  former  dif- 
ficulties. In  instruction  No.  17  the  court 
among  other  things,  said  that  such  threats 
were  competent  for  consideration  by  the  ju- 
ry, together  with  all  tbe  other  facts  and  dr- 
curostances  in  the  case,  "In  determining  the 
guilt  or  innocence  of  this  defendant."  Con- 
sidered as  a  whole,  and  in  view  of  tbe  fact 
that  the  defendant  under  his  own  testimony 
and  that  of  his  witnesses  is  at  least  guilty  of 
manslaughter  In  the  fli*st  degree,  this  court 
cannot  say  that  there  was  prejudice  In  the 
giving  of  this  instruction,  which  counsel  for 
the  defendant  did  not  see  fit  to  object  to  at 
the  time.  It  is  the  duty  of  counsel  to  call 
the  trial  court's  attention  to  alleged  errors 
in  instructions,  In  order  that  he  may  have 
an  opportunity  to  correct  them ;  and,  where 
this  is  not  done,  this  court  has  repeatedly 
held  that  only  such  errors  in  the  Instruc- 
tions as  directly  ctmflict  with  tbe  consUto- 
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tlonal  and  plain  atatntory  rights  of  the  de- 
fendant will  be  consldeied. 

Upon  an  eramtnatlon  of  the  entire  record 
we  And  no  error  prejudicial  to  the  appeUant, 
and  the  judgment  Is  accordingly  affirmed. 

DOrLB.  P.  J.,  and  ABMSTBONO.  3.,  con- 
cnr. 


WEST  T.  STATE.     (No.  A-2426.)*  • 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  26,  1917.) 

(Bvllahu*  hv  the  Court.) 

1.  Witnesses   «=i»52(7)  —  Compbtbnct— Wife 
AoAiMST  Husband. 

In  a  prosecution  against  a.  husband  for  will- 
ful and  corrupt  perjury  in  maklDg  a  false  af- 
fidavit in  a  suit  for  divorce  against  his  wife  in 
order  to  obtain  service  of  summons  by  publica- 
tion as  required  by  the  statutes  of  this  state, 
the  wife  is  a  competent  witness  for  the  state  on 
the  trial  of  such  criminal  prosecution. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  182-184.] 

2.  Cbiuinai.  Law  ®=3824(1)— Hariocess  Eb- 
bok — inbtbuctions — penalty. 

Where  the  statute  fixes  the  maximum  pun- 
ishment for  a  crime,  but  fails  to  provide  a  def- 
inite minimum  punishment  therefor,  and  the 
court  instructs  the  jury  as  to  punishment  prac- 
tically in  the  language  of  the  atatute,  and  no 
more  definite  instruction  as  to  .the  minimum 
term  of  imprisonment  Is  requested  by  counsel 
for  the  defendant,  the  giving;  of  such  instruction 
in  the  absence  of  mch  request  is  not  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  K  1996,  20W.] 

3.  CaiMiNAi.  Law  ®=3llSG(l)— Habkuebb  Eb- 

B0»— IN8TB0CTION8. 

Mere  technical  objections  to  the  wording  of 
the  court's  instructions  do  not  meet  with  the 
favor  of  this  court.  The  judgment  of  convic- 
tion will  not  be  reversed  on  the  ground  of  mis- 
direction of  the  jury  unless  in  tiie  opinion  of 
this  court,  after  the  examination  of  the  entire 
record,  it  appears  that  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of  jus- 
tice or  constitutes  h  substantial  violation  of  a 
constitutional  or  statutory  right  of  the  defend- 
ant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  3215-3217,  3219,  3230.] 

Appeal  from  District  Court,  Oklahoma 
Ck>ant7 :  Ceorge  W.  Clark,  Judge. 

Roy  T.  West  was  convicted  of  perjury,  and 
be  appeals.    Affirmed. 

Pmiett,  Sniggs  &  Tripp,  of  Oklahoma  City, 
for  plaintiff  In  error.  8.  P.  Freellng,  Atty. 
Gen.,  and  R.  McMillan,  Aast  Atty.  Gen.,  for 
the  State. 

MATSON,  J.  ^Is  was  a  prosecution 
against  the  appellant  lodged  In  the  district 
court  of  Oklahoma  county  charging  him  with 
the  crime  of  perjury.  In  that  In  said  court, 
in  an  action  which  the  appellant  had  then 
pending  against  his  wife,  Khoda  A.  West,  for 
divorce,  the  said  appellant  filed  a  false  affi- 
davit in  order  to  procure  constructive  serv- 
ice of  summons  upon  the  said  Rhoda  A.  West 
by  publication,  the  Information  in  substance 


alleging  that  the  said  affidavit  was  false,  and 
that  the  said  defendant  at  the  time  knew 
that  it  was  false;  and  that  the  same  was  filed 
in.  said  divorce  proceeding  for  the  purpose  of 
procuring  service  of  summons  by  puUica- 
tion;  the  material  allegations  contained  in 
said  affidavit  so  filed  being  as  follows: 

"That  the  said  defendant  did  not  know  wheth- 
er said  Rhoda  A.  West  was  at  the  time  in  the 
state  of  Oklahoma ;  that  the  last  time  he  had 
heard  of  her  was  about  18  months  prior  thereto, 
and  at  that  time  the  said  Rhoda  A.  West  was 
in  St.  Louis,  in  the  state  of  Missouri;  that  be 
was  unable  to  procure  service  of  summons  upon 
the  said  Rhoda  A.  West  within  the  state  of 
Oklahoma  for  the  reason  that  he  did  not  know 
her  whereabouts;  and  that  her  wherealwuts 
could  not  be  ascertained  by  any  means  within 
his  control." 

The  state  clearly  established  upon  the  trial 
every  material  allegation  of  the  offense.  The 
only  testimony  introduced  on  behalf  of  the 
defendant  was  as  to  his  previous  good  repu- 
tation for  truth  and  as  a  law-abiding  citi- 
zen. 

Two  alleged  errors  are  called  to  the  atten- 
tion of  this  court  by  reason  of  which  counsel 
for  appellant  claim  that  this  Judgment  should 
be  reversed:  First,  that  the  court  erred  in 
admitting  the  testimony  of  Rhoda  A.  West, 
the  wife  of  appellant,  over  his  objection  and 
exception ;  second,  that  the  court  erred  in 
falling  to  Instruct  the  Jury  as  to  the  mlnl- 
mnm  punishment  which  could  be  inflicted 
for  said  offense. 

Section  5882,  Revised  Laws  1910,  provides: 

"Except  as  otherwise  provided  in  this  and 
the  following  chapter,  the  rules  of  evidence  in 
civil  cases  are  applicable  also  in  criminal  cases: 
Provided,  however,  that  neither  husband  nor 
wife  shall  in  any  case  b«  a  witness  against  the 
other  except  in  a  criminal  prosecution  for  a 
crime  committed  one  against  the  other,  but 
they  may  in  all  criminal  cases  l>e  witnesses  for 
each  other,  and  shall  be  subject  to  cross-exami- 
nation as  other  witnesses,  and  shall  in  no  event 
on  a  criminal  trial  be  permitted  to  disclose  com- 
munications made  by  one  to  the  other  except  on 
a  trial  of  an  offense  committed  by  one  against 
the  other." 

[1]  It  is  contended  on  behalf  of  the  appel- 
lant that  perjury  committed  under  the  dr- 
cnmstances  as  above  set  forth  is  not  a  crime 
committed  against  the  wife  within  the  mean- 
ing of  the  above  statute,  and  that  therefore 
the  wife  is  an  incompetent  witness  against 
her  husband  in  snCh  a  proceeding.  With  this 
contention  we  cannot  agree.  It  may  be  ad- 
mitted that,  if  our  statnte  was  simply  a  dec- 
laration of  the  common-law  rule,  then  the 
wife  would  be  incompetent  to  testify  in  this 
proceeding.  Under  the  common  law  neither 
the  wife  nor  the  husband  were  competent  wit- 
nesses either  for  or  against  the  other,  but 
from  the  necessity  of  things  an  exception 
obtained  to  this  rule,  and  the  rule  was  en- 
larged upon  to  the  extent  that  In  criminal 
prosecutions  against  one  for  personal  vio- 
lence committed  upon  the  other  either  the 
wife  or  the  husband,  as  the  case  might  be, 
were  permitted  to  testify  against  the  other 
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In  such  proceedings.  Bnt  tMs  cO^li't  has  held 
that  our  statute  Is  not  declaratory  of  the 
common-law  rule ;  that  there  are  other  Inter- 
ests not  only  aCTectlng  society  at  large,  but 
also  peculiarly  affecting  the  marital  rela- 
tions, which  are  as  sacred  to  be  protected  as 
prosecutions  InvoMng  the  elements  of  vio- 
lence. Therefore  this  court  held  In  the  case 
of  Heacock  v.  State,  4  Okl.  Cr.  606,  112  Pac. 
949,  that  in  a  prosecution  for  adultery  the 
husband  or  wife  Is  a  competent  witness  to 
proTe  the  offense.  Also  In  the  case  of  Hun- 
ter V.  State,  10  Okl.  Cr.  119,  134  Pac.  1134, 
L.  R.  A.  1915A.  564,  Ann.  Cas.  1916A.  612,  it 
wad  held: 

"In  a  prosecution  against  a  father  for  will- 
fully failing  to  supply  his  children  with  neces- 
sary food,  clothing,  tOielter.  or  medical  attend- 
ance, ilia  wife  is  a  competent  witness  against 
him." 

In  that  case  the  court,  speaking  through 
Furman,  J.,  said : 

"In  reason  and  in  justice  we  believe  that, 
whenever  a  husband  or  wife  is  guilty  of  conduct 
which  constitutes  a  public  oSense,  and  which 
also  constitutes  a  direct  violation  of  the  legal 
rights  of  the  other,  the  crime  is  against  such 
other,  as  well  as  against  the  public,  and  that 
such  husband  or  wife  should  be  permitted  to 
testify  in  all  such  cases.  Suppose  a  husband 
should  publish  a  libel  or  slander  upon  his  wife, 
would  it  not  be  a  prostitution  of  reason,  and  a 
mockery  upon  justice  to  exclude  her  evidence 
upon  the  ground  that  it  would  impair  the  sanc- 
tity of  the  home  and  destroy  the  confidence, 
peace,  and  harmony  of  the  marital  relations  to 
permit  her  to  testify?  Many  other  illustrations 
could  be  offered.  What  we  are  after  is  the  prin- 
ciple involved,  the  ground  upon  which  the  tes- 
timony of  the  wife  is  excluded.  Considering  the 
substance  rather  than  the  form  of  things,  we 
are  of  the  opinion  that  the  idea  that  the  wife 
can  only  testify  against  tier  husband  for  an 
assault  committed  upon  her  person  is  a  relic 
of  barbarism.  We  decline  to  perpetuate  any 
such  idea  in  Oklahoma." 

In  the  case  of  Dill  ▼.  People,  19  Colo.  469, 
36  Pac.  229,  41  Am.  St.  Rep.  264,  the  exact 
question  here  Involved  was  under  considera- 
tion by  the  Supreme  Court  of  Colorado,  and 
that  court  In  a  very  able  and  exhaustive 
opinion  by  Elliott,  J.,  held : 

"Where  a  husband  is  indicted  for  willful  and 
corrupt  perjuiy  in  making  a  false  athdavit  in  a 
suit  for  divorce  against  his  wife,  the  wife  is 
a  competent  witness  for  the  state  on  the  trial 
of  such  indictment." 

In  the  body  of  the  opinion  It  was  said ; 

"In  the  case  at  bar,  defendant  was  charged 
with  committing  the  crime  of  perjury  in  an  ac- 
tion for  divorce  against  his  wife.  The  purpose 
of  the  affidavit  was  to  aid  him  in  his  suit  against 
her ;  it  was  to  give  the  court  jurisdiction  of  the 
cause  without  personal  service  of  process  upon 
his  wife ;  and  the  object  of  that  portion  of  the 
affidavit  of  which  perjury  is  predicated  was  to 
enable  him  to  give  the  court  jurisdiction  with- 
out mailing  a  copy  of  the  summons  to  bis  wife. 
If  in  making  such  affidavit  defendant  commit- 
ted perjury,  the  effect  of  his  crime  was  to  dimin- 
ish the  wife's  chances  of  obtaining  notice  of  the 
divorce  suit,  and  thus  deprive  her  of  the  privi- 
lege of  making  any  defense.  It  is  clear,  there- 
fore, that  she  was  the  particular  individual 
whose  private  rights  and  interests  would  be  af- 
fected by  the  crime.  It  is  true  the  crime  of 
perjury  committed  in  such  a  case  was  a  crime 
against  the  public  administration  of  justice ; 
tne  public  are  deeply  interested — every  good  citi- 


zen is  interested— in  pnnlshing  and  preyentins 
the  crime  of  perjury ;  but  the  perjury  in  tliio 
case  was  calculated  to  inflict  upon  the  wife  of 
defendant  a  direct  private  injury  to  her  indi- 
vidual rights  and  interests.  That  the  crime 
was  against  her,  in  the  sense  in  which  every 
crime  is  an  Injury  to  a  particular  individual, 
cannot  be  doubted.  In  the  first  place,  the  per- 
jury was  liable  to  deprive  her  of  the  right  of 
making  defense;  if  deprived  of  that  right,  she 
might  be  wrongfully  deprived  of  her  husbnnd, 
and  of  her  right  to  support  from  his  estate  or 
from  his  labor;  besides,  if  divorced,  she  would 
be  subjected  to  the  stigma  of  having  been  false 
to  her  marital  vows.  A  decree  of  divorce,  in  the 
estimation  of  all  good  people,  causes  ignominy 
and  disgrace  to  fall,  more  oF  less  heavily,  ac- 
cording to  the  nature  of  the  cas&upon  the  party 
adjudged  to  be  in  the  wrong.  The  rule  of  the 
common  law  that  a  wife  may  testify  against 
her  husband  in  a  case  where  he  is  charged  with 
a  crime  of  violence  against  her  person  rests,  it 
is  said,  upon  the  principle  of  affording  her  the 
means  of  self-protection.  In  the  ruder  period 
in  which  the  common  law  took  its  rise  life  and 
limb  were  principally  regarded.  Property  was 
also  esteemed  worthy  of  protection.  But  the 
property  rights  of  the  wife  were  greatly  re- 
stricted, and  her  personal  status  was  almost  en- 
tirely merged  in  that  of  her  husband.  In  the 
present  age  there  have  been  great  changes ;  oth- 
er than  tangible  things  are  more  highly  esteem- 
ed. Should  it,  therefore,  be  deemed  strange 
that  modern  legislation  should  give  the  wife  the 
means  of  protecting  that  which  is  often  dearer 
to  her  than  life,  liberty,  or  property?" 

The  reasons  given  and  the  argument  snp- 
porting  those  reasons  that  the  wife  la  a  com- 
petent witness  against  her  husband  in  a 
prosecution  such  aa  tills  meet  the  eptlre  ap- 
proval of  this  court.  The  doctrine  is  firmly 
established  in  this  state,  and  we  do  not  pro- 
pose at  this  time  to  take  a  backward  step. 
This  crime  was  peculiarly  Injurious  to  the 
wife.  It  was  a  crime  committed  against  her 
to  her  particular  Injury.  It  tended  to  de- 
prive her  of  certain  legal  and  property 
rights  protected  by  the  laws  of  this  state. 
In  our  opinion,  it  would  be  absurd  to  say 
that  the  false  making  of  such  an  afDdavlt  In 
a  divorce  proceeding  was  not  a  crime  against 
her.  It  is  also  Immaterial  whether  or  not 
by  reason  of  such  affidavit  a  divorce  was  ob- 
tained. It  was  through  no  fault  of  this  ap- 
pellant that  discovery  was  made  of  his  at- 
tempt to  obtain  a  divorce  through  perjury 
and  fraud  upon  the  court,  and  had  not  this 
been  discovered  and  prosecution  commenced 
two  days  before  the  case  was  set  for  trial 
we  doubt  not  that  by  such  means  this  appel- 
lant would  have  procured  his  divorce.  It 
is  also  Immaterial,  as  we  view  the  matter, 
whether  or  not  had  such  divorce  been  obtain- 
ed this  prosecuting  witness  could  have  by  law 
set  It  aside.  Such  corrupt  practices  must  be 
put  to  an  end,  and  under  our  criminal  pro- 
cedure It  Is  the  duty  of  this  court  to  so  con- 
strue the  law  that  the  purposes  for  which 
It  was  enacted  may  be  fully  carried  Into  ef- 
fect. We  are  required  under  our  statutes  to 
give  a  liberal  construction  to  the  law  In  order 
to  effectuate  Its  purposes.  We  admit  that  In 
the  case  of  People  v.  Carpenter,  9  Barb.  (X. 
Y.)  580,  It  was  held  that  In  a  proceeding  of 
this  kind  the  wife  was  not  a  competent  wit- 
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aess  against  her  husband,  but  the  New  York 
court  followed  the  common-law  rule,  which 
this  court  has  already  seen  fit  to  discard. 
We  therefore  hold  that  In  a  prosecution  for 
perjnry  based  upon  the  making  of  a  false 
affidavit  In  a  divorce  proceeding  in  order  to 
procure  constrnctlTe  service  upon  his  wife 
such  crime  under  our  statutes  is  a  crime 
against  the  wife,  and  that  she  Is  competent 
to  testify  for  the  state 

[1]  It  is  also  contended  that  the  conit 
erred  In  giving  the  following  instruction: 

"The  punishment  prescribed  by  the  law  of  the 
state  of  Oklahoma  for  the  crime  charged  in  the 
informatloii  is  imprisonment  in  the  state  peni- 
tentiary for  a  period  not  exceeding  five  years. 
If  you  find  the  defendant  guilty  of  said  of- 
fense, yon  will,  in  addition  thereto,  assess  his 
punit^ment  therefor." 

Under  the  statutes  of  this  state  the  crime 
of  perjnry  is  punishable  by  imprisonment  in 
the  state  penitentiary  for  various  terms  of 
.vears  according  to  the  circumstances  under 
which  the  false  oath  was  taken.    If  taken  np- 
Ml  a  trial  for  a  felony,  the  punishment  is  by 
imprisonment  for  a  period  of  not  less  than 
ten  nor  more  than  twenty  years.    If  taken 
upon  any  other  trial  or  proceeding  In  a  court 
of  justice  punishment  is  for  a  term  of  not 
less  than  five  nor  more  than  ten  years.     In 
all  other  cases  punishment  is  by  such  impris- 
onment not  to  exceed  five  years.    This  of- 
fense comes  within  the  punishment  prescrib- 
ed in  the  last  provision  of  the  statute,  and 
It  is  contended  on  behalf  of  the  appellant 
that  the  instruction  Is  erroneous  and  prej- 
udicial in  that  It  fails  to  define  the  exact 
minimum  term  of  Imprisonment.     It  will  be 
noted  that  the  court  told  the  jury,  that.  If 
they  found  the  defendant  guilty,  they  should 
assess  bis  punishment  at  imprisonment  In  the 
penitentiary  for  a  period  not  exceeding  five 
years.    The  instruction  therefore  was  practi- 
cally identical  with  the  statute,  except  that 
the  court  told  the  jury  that  in  assessing  the 
punishuent  the  Jury  must  fix  a  deflnite  period 
of  time.     In  our  opinion,   this  instruction 
was  equivalent  to  saying  that  the  jury  might 
fix  any   period  of  time   not  to  exceed   five 
years'   imprisonment.     But  It   is   contended 
that  In  the  case  of  Colbert  v.  State,  4  OkL 
Cr.  487,  113  Pac.  561,  It  was  held  that  an  ta- 
stnictlon   which  only   states   the  maximum 
term  of  Imprisonment  and  omits  to  state  the 
minimum    or    alternative    punishment    that 
luay  be  Imposed  is  reversible  error.    The  Col- 
l>ert  Case  is  easily  distinguishable  ftom  this. 
In  that  case  the  punishment  prescribed  by 
(tatnte  was  "by  fine  of  not  more  than  one 
ihousand  ($1,000.00)  dollars,  or  by  Imprlson- 
■ueDt  for  not  more  than  fifteen  years,  or  by 
both  such  fine  and  imprisonmemt."    The  court 
In  instructing  the  jury  only  Instructed  that, 
"If  they  should  find  the  defendant  guilty,  they 
should  assess  his  punishment  which  is  not 
over  15  years  In   the   state   penitentiary." 
lo  that  case  the  court  entirely  overlooked 
tbe  fiict  that  the  Jury  might  find  the  defend- 
ant guilty  and  assess  only  a  fine  against  him 


of  not  more  than  |1/)00^  or  that  the  Jury 
might  find  tbe  defendant  guilty  and  assess 
both  a  fine  and  imprisonment.  In  other 
words,  in  the  Colbert  Case  the  court  failed 
to  instruct  the  Jury  fully  as  to  the  punish- 
ment provided  for  the  offense  by  falling  to 
give  the  alternative  punishment  that  might 
have  been  imposed,  and  for  that  reason,  as 
indicated  in  the  opinion,  the  Judgment  was 
reversed.  Not  so  in  this  case.  Here  the 
court  Instructed  as  to  the  punishment  pro- 
vided by  the  statute.  If  counsel  for  the  ap- 
pellant had  desired  a  more  definite  and  cer- 
tain instruction  than  that  given,  he  should 
have  requested  it  at  the  time.  This  was  not 
done.  Also  it  Is  our  opinion  that  the  jury 
was  not  misled  by  the  Instruction  given. 

In  the  case  of  State  r.  Rose,  178  Mo.  25, 
7«  S.  W.  1003,  tt  was  hdd: 

"An  instruction  that  the  jury,  on  finding  de- 
fendant guilty,  should  assess  his  punishment  at 
imprisonment  in  the  penitentiary  for  a  term  of 
not  leas  than  two  years  or  more  than  seven 
years,  or  by  imprisonment  in  the  county  jail  not 
exceeding  three  months,  was  not  misleading  for 
failing  to  designate  the  minimum  punishment  by 
imprisonment  In  tbe  county  jail." 

In  the  body  of  tbe  opinion  it  is  said : 

"The  first  contention  of  appellant  is  that  the 
failure  of  the  court  to  designate  by  express 
terms  in  instruction  No.  1  the  minimnm  pun- 
ishment as  to  the  imprisonment  in  the  county 
jajl  was  unfair  to  defendant,  and  constitutes 
error.  That  part  of  instruction  No.  1  of  whicli 
complaint  is  made,  after  re<^uiring,  in  usual 
form,  the  jury  to  find  a  certam  state  of  facts, 
concludes  as  follows:  'Then  you  will  find  the 
defendant  guilty  as  charged  in  the  information 
in  this  case,  and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  a  term  of 
not  less  than  two  years  nor  more  than  seven 
years,  or  by  imprisonment  in  the  coimty  jail  not 
exceeding  three  months.'  It  will  be  olraerved 
that  in  this  instruction  the  jury  are  told  in  ex- 
press terms  what  is  the  maximum  punishment 
by  imprisonment  in  the  county  jail— not  to  ex- 
ceed three  months  in  the  county  jaiL  This  is 
tbe  usual  form  of  an  instruction  intended  to 
guide  the  jury  in  fixing  the  pdnishment,  and  we 
are  of  the  opinion  that  it  is  not  misleading ;  and 
it  requires  but  very  ordinary  intelligence  to 
understand,  from  the  use  of  the  terms  'or  by 
imprisonment  in  the  conntj  jail  not  exceeding 
three  months,'  that  any  length  of  time  of  im- 
prisonment may  be  fixed,  so  that  it  does  not 
exceed  the  time  expressly  designated.  There  is 
no  merit  in  this  contention,  and  it  must  be  ruled 
against  the  appellant" 

We  hold,  therefore,  that  where  the  stat- 
ute fixes  tbe  mazimnm  punishment  for  an 
offense,  but  fails  to  provide  a  definite  mini- 
mum punishment  therefor,  and  the  court  in- 
structs the  Jury  as  to  the  punishment  prac- 
tically in  the  language  of  the  statute,  and  no 
more  definite  instruction  is  requested  by 
counsel  for  the  defendant,  the  giving  of  such 
instruction  In  the  absence  of  such  a  request 
Is  not  prejudicial  error. 

It  Is  also  contended  that  tbe  court  erred  in 
giving  the  following  Instractlon: 

"The  defendant  is  not  required  by  law  to 
prove  his  innocence,  but  the  burden  is  upon  the- 
state  to  ^rove  his  guilt.  He  is,  in  law.  pi-psnm 
ed  to  be  innocent  of  tbe  oSense  chargei)  « 
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bim,  and  of  each  and  every  necessary  ingredient 
of  that  offense;  and  unless  his  guUt  is  estab- 
lished upon  the  trial  of  the  case  to  your  satis- 
faction beyond  a  reasonable  doubt,  or  if.  after 
a  careful  consideration  of  such  eridence,  facts, 
and  circumstances,  you  have  a  reasonable  doubt 
as  to  his  guilt,  you  must  acquit  him." 

[3]  It  Is  claimed  that  this  instruction  la 
misleading  because  of  the  word  "such"  be- 
fore the  word  "evidence";  that  It  left  the 
jury  to  form  their  own  conclnsion  as  to 
what  evidence  was  meant  to  be  considered. 
With  this  we  cannot  agree,  for  the  reason 
that  the  Instruction,  considered  as  a  whole, 
clearly  refers  to  the  evidence,  facts,  and  cir- 
cumstances established  on  the  trial  of  the 
case.  Technical  objections  of  this  kind  do 
not  meet  with  the  favor  of  this  court.  The 
substantial  rights  of  the  appellant  were  not 
prejudiced  by  this  instruction,  and  it  states 
the  law  correctly. 

For  the  reasons  above  given.  Judgment  of 
the  district  court  of  Oklahoma  county  Is  af- 
firmed. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


SHULL  y.  CRAWFORD.     (Civ.  2216.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  17,  1917.  Rehearing  Denied  by 
Supreme  Court  April  16,  1917.) 

1.  CONTKAOTS  *=281(1)— FAItUBE  OF  CoNBID- 
■BATION— STATtrris. 

In  view  of  Olv.  Code,  8  1689,  providing  for 
rescinding  of  a  contract  it  consideration  becomes 
entirely  void,  plaintiff  could  rescind  an  oral 
agreement,  whereby  defendant  agreed,  but  later 
refused,  to  teach  plaintiff  to  sell  washing  ma- 
chines and  subagencies  therefor,  upon  the 
strength  of  which  plaintiff  purchased  contract 
giving  him  the  right  to  sell  subagencies  at  an 
enormous  profit,  and  for  purchase  price  of  which 
he  had  given  a  mortgage ;  it  being  an  unexecut- 
ed contract,  and  defendant  was  not  entitled  to 
foreclose  mortgage  and  leave  plaintiff  to  an 
action  for  damages. 

[Ed.  Note.— For\  other  cases,  see  Contracts, 
Cent  Dig.  §{  1174,  1177.] 

2.  QniETiNO  Tttlb  €=»7(2)  —  Mobtoaob  as 
Cloud— FAttiTBE  of  Considebation- Right 
OF  Action. 

Since  plaintiff  could  show,  in  foreclosure  ac- 
tion, failure  of  consideration  for  which  a  mort- 
gage was  given,  he  may_  maintain  an  action  to 
remove  from-  his  premises  the  cloud  of  such 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie,  Cent  Dig.  H  16.  18,  19,  21-23,  25.] 

3.  CANCELXiATIOn  OF  InSTBTJMKNTS  ®=»22— To- 

TAi,  Failobe  of  Cokbidebation — Notice  of 

Rescission. 
Where  there  is  a  total  failure  of  considera- 
tion, it  is  not  necessary  to  give  notice  of  re- 
scission before  bringing  suit  to  cancel  the  con- 
tract 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  j|  30.] 

4.  Cancellation  of  Instbuments  ®=>37(8) — 
Total  Failube  of  Considebation— Soffi- 
ciENCT  OF  Complaint. 

Complaint  alleging  that  defendant  orally 
agreed  to  teach  plaintiff  to  sell  washing  machines 
and  subagencies  therefor  at  an  enormous  profit, 
whereby  plaintiff  was  induced  to  make  the  con- 


tract giving  him  the  right  of  sale,  and  tiiat  de- 
fendant refused  to  pertorm,  Md  to  sufficiaitlj 
state  a  cause  of  action  for  cancellation  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Ont  Dig.  |  68.1 

6.  Appeal  and  Ebbob  4=31170(3)— Habmuso 

EBBOB  —  AUENDIfENT  OF  COHFLAXKT— SlAT- 

VTE. 
Where  defendant  was  not  prejudiced  by  tlir 
allowance  of  an  amendment  to  complaint  after 
notice,  the  cause  will  not  be  reversed  therefor, 
in  view  of  Const  art  6,  |  4^,  providing  that 
no  judgment  shall  be  set  aside  for  error  as  to 
any  matter  of  pleading  unless  the  error  com- 
plained of  has  resulted  in  a  miscarriage  of  jus- 
tice. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CentDig.  H  4066,  4075, 4098,  4101, 4542.1 

Appeal  from  Superior  Court,  Rlveislc'e 
County ;   W.  H.  Thomas,  Judge. 

AcUon  by  Joseph  M.  Shull  against  W.  H. 
Crawford.  From  Judgment  for  plaintiff  and 
order  denying  new  trial,  defendant  appeals 
Affirmed* 

Miguel  EstudUIo,  of  Riverside,  for  appel- 
lant   Mcl<'arland  &  Irving,  of  Riverside,  for 

respondent. 

SHAW,  J.  This  action  was  brought  to 
cancel  and  annul  a  certain  conveyance  ot 
real  estate  made  by  plaintiff  and  his  wife 
to  defendant,  which  instrument  while  lo 
form  a  deed  absolute,  was  in  fact  conceded 
to  have  been  given  as  a  mortgage  to  secure 
an  alleged  Indebtedness  due  from  plaindS 
to  defendant  The  appeal  is  from  a  Judg- 
ment in  favor  of  the  plaintiff  and  an  order 
of  court  denying  defendant's  motion  for  a 
new  trial. 

It  appears  that  a  corporation  known  as  the 
Domestic  Utilities  Manufacturing  Company 
was  engaged  In  the  manufacture  and  sale  of 
what  was  known  on  the  market  as  the  "Vacu- 
um Clothes  Washer."  The  company  had 
adopted  a  lengthy,  complex,  and  confused 
form  of  agency  contract  in  appointing  agents 
and  making  sales  of  its  washers  to  those 
who  could  be  Induced  to  purchase  the  snme 
in  lots  of  1,667,  and  whereby  the  purchaser 
was  allotted  the  exclusive  right  to  operate 
in  territory  selected  and  agreed  upon.  The 
form  and  substance  of  this  contract  was,  if 
not  intended  as  a  means  for  the  perpetration 
of  fraud,  well  calculated  to  deceive  the  un- 
wary and  appeal  to  the  gullible,  for  the  rea- 
son that,  while  the  purchaser  was  required 
to  pay  $5,000  for  which  he  received  1,667 
washing  machines,  It  gave  him  the  right,  pro- 
vided he  could  find  persons  equally  unsophis- 
ticated, to  sell  like  contracts  for  $5,000,  for 
each  of  which  he  was  to  retain  as  his  com- 
mission $3,333,  the  balance  of  $1,667  going  to 
the  company  for  the  1,667  washing  machines 
which  It  furnished  to  the  purchaser  of  the 
contract,  who  likewise  was  given  the  right, 
upon  like  inducement,  to  search  for  "pros- 
pects" and.  If  found,  develop  them  If  pos- 
sible.   The  evidence,  however,  shows  that  to 
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render  <»e  a  successful  agent  In  selling  the 
vacuum  washing  machines,  and  particularly 
in  selling  the  contracts,  from  which  latter 
the  profits  were  to  be  derived,  required  that 
the  agent  or  purchaser  be  "posted.  Informed, 
and  educated";  so  the  contract  provided 
that  an  agent  making  a  sale  of  "family 
rights,"  or  to  persons  to  whom  he  might  sell 
"said  articles  at  wholesale,"  or  those  "ap- 
pointed as  subagents,"  should  "post,  inform, 
and  educate"  them.  Whether  or  not  defend- 
ant -was  the  holder  of  one  of  these  valuable 
contracts  is  immaterial ;  at  all  events,  it  ap- 
l>ears  that  be  was  authorized  to  sell  the 
same,  and  selected  Riverside  as  a  fertile  field 
for  operation,  and  where  it  seems  his  labor 
was  rewarded  by  the  discovery  of  plaintiff, 
who  was  recognized  as  a  "likely  prospect." 
Defendant,  it  seems,  was  what  is  known  as  a 
"live  wire"  in  the  business,  and  without  much 
effort  convinced  plaintiff  that  he,  too,  upon 
being  "posted,  informed  and  educated,"  could, 
Mth  like  success,  find  unsophisticated  In- 
dividuals whom  he  could  Induce  to  buy  the 
privilege  of  making  like  sales  In  this  endless- 
chain  scheme. 

On  September  22,  1911,  defendant  consum- 
mated the  sale  of  a  contract  to  plaintiff,  un- 
der which  the  latter  was  appointed  the  duly 
authorized  agent  of  the  company  in  the  ter^ 
ritory  embracing  the  dty  of  San  Diego,  and 
received  the  1,667  vacuum  clothes  washers, 
with  the  power  to  sell  like  contracts  of  agen- 
cy, for  wlilcfa  washers  he  paid  defendant  us 
the  agent  of  the  company  the  sum  of  $1,667, 
and  at  the  same  time  executed  to  defendant 
the  mortgage  as  security  to  him  for  the  pay- 
ment of  his  commission  of  $3,333,  which 
plaintiff  knew  he  was  to  receive.  In  his 
complaint  plaintiff  alleges,  and  the  evidence 
shows,  that,  in  consideration  of  his  purchase 
of  said  contract,  the  defendant  orally  promis- 
ed and  agreed  that  he  would  "post.  Inform, 
and  educate"  plaintiff  with  reference  to  said 
clothes  washer,  so  that  he  would  fully  un- 
derstand how  to  operate  and  demonstrate 
the  same  to  the  best  possible  advantage,  and 
enable  him  to  secure  the  appointment  of 
other  agents  and  subagents,  and  further 
agreed  "that  upon  said  plaintltTs  selecting 
the  territory  in  which  he  desired  to  have  the 
exclusive  right  to  sell  said  washers,  that  said 
defendant,  Crawford,  would  accompany  said 
plaintiff  to  said  territory,  and  would  put  on 
lectures  for  a  period  of  two  months,  said  lec- 
tures to  be  delivered  daily  during  said  period 
with  the  exception  of  Sundays"  ;  that  plain- 
tiff selected  the  dty  of  San  Diego  as  terri- 
tory, where  he  opened  offices  for  the  trans- 
action of  said  business,  and  demanded  that 
defendant  put  -  on  lectures  for  the  purpose 
of  demonstrating  and  assisting  him  in  the 
sale  of  said  washers,  but  that  defendant  at 
all  times  refused  to  comply  with  said  de- 
mand and  deliver  said  lectures,  or  to  post,  In- 
form, and  educate  plaintiff  In  the  use  of  the 
same  or  demonstration  thereof;  "that  the 
said  agreement  <»  the  part  of  the  said  de- 


fendant Crawford  to  put  on  said  lectures  as 
hereinbefore  alleged,  and  to  educate,  post, 
and  inform  said  ShuU  in  the  use  of  said 
washers  and  In  the  methods  to  be  pursued  in 
securing  other  agents  and  subagents  for  the 
said  company  was  the  sole  and  only  c(»isid- 
eration  which  induced  the  said  plaintiff 
Shull  to  enter  into  said  agreement  with  said 
defendant  Crawford,  or  to  accept  an  appoint- 
ment as  agent  of  said  corporation,  or  to  exe- 
cute said  contract  as  agent  with  said  cor- 
poration, or  give  said  note  for  $3,333  secured 
as  hereinabove  alleged;  that  said  plaintiff, 
Shull,  has,  by  reason  of  the  failure  of  said 
defendant,  Crawford,  to  put  on  said  lectures 
and  instruct  and  inform  and  post  him  in  the 
use  of  said  washers,  been  unable  to  sell  said 
washers  or  to  interest  the  public  therein,  or 
to  secure  other  agents  or  subagents  for  said 
company";  that  had  plaintiff  known  that 
said  Crawford  would  not  fulfill  his  said 
agreement,  plaintiff  would  not  have  purchas- 
ed said  contract,  and  would  not  have  given 
the  mortgage  to  secure  to  defendant  the  pay- 
ment from  hbn  of  said  sum  of  $3,3-33 ;  all  of 
which  allegations  the  court,  in  effect,  found 
to  be  true.  It  Is  also  alleged  that  said  deed 
so  given  as  a  mortgage,  if  left  outstanding, 
would  constitute  a  cloud  upon  plaintiff's  title 
to  the  real  property  therein  described. 

[1]  The  theory  of  the  complaint,  and  that 
upon  which  the  action  was  tried,  was  that 
the  mortgage  was  given  to  defendant,  which 
in  fact  it  was,  and  not  to  the  utilities  com- 
pany, which  received  from  plaintiff  all  that 
was  due  to  it ;  that  the  CMislderatlon  for  the 
mortgage  so  made  to  defendant  was  his 
agreement  to  perform  certain  services,  with- 
out which  promise  plaintiff  would  not  have 
bought  the  contract  so  made  by  the  utilities 
otMupany,  sale  of  which  was  made  to  him  by 
defendant;  that  defendant  refused  to  per- 
form the  services  constituting  the  consid- 
eration for  the  sale  so  made  by  defendant  to 
plaintiff,  and  upon  the  ground  of  a  failure  of 
consideration  moving  to  plaintiff  from  de- 
fendant, there  remains  nothing  upon  which 
to  found  plaintUTs  promise  to  pay  to  defend- 
ant the  ^,333  for  which  the  mwtgage  was 
given;  and  likewise  for  a  failure  of  con- 
sideration defendant  is  not  entitled  to  a  fore- 
closure of  the  mortgage,  which  he  sought  oy 
a  cross-complaint  Plaintiff  was  not  seek- 
ing to  rescind  the  written  contract  made 
with  the  utilities  company  under  and  by  vir- 
tue of  which  be  obtained  the  1,667  washing 
machines,  but  sought  to  rescind  the  oral 
agreement  made  with  defendant  whereby  he 
was  Induced  to  enter  into  the  written  con- 
tract, for  failure  to  perform  the  services  In 
consideration  of  which  plaintiff  purchased 
the  contract,  and  to  have  the  mortgage  con- 
stituting a  cloud  npoa  his  real  estate  set 
aside  and  annulled.  Section  16S9  of  the  Civil 
Code  provides  that  a  party  to  a  contract  may 
rescind  the  same  if  the  consideration  there- 
for becomes  entirely  void  from  anT_$ause. 
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The  consideration  for  the  purchase  of  the 
contract  was  defendant's  promise  of  60  days' 
services  In  posting  and  educating  plaintiff 
in  the  operation  and  demonstration  of  said 
machines  and  assisting  him  In  the  making 
of  sales  of  $5,000  agency  contracts  at  a  prof- 
it of  $3,333,  as  well  as  washing  machines, 
which  promise  defendant  refused  to  perform. 
Nevertheless,  appellant  contends  that  he  is 
entitled  to  foi-eclose  the  said  mortgage  ami 
leave  plalntilt  to  an  action  for  damages.  To 
our  minds,  such  a  course,  under  the  circum- 
stances of  this  case,  would  be  highly  In- 
equitable. In  support  of  this  contention 
counsel  for  appellant  dtes  the  cases  of  Law- 
rence V.  Gayetty,  78  Cal.  132,  20  Pac.  3S2,  12 
Am.  St  Rep.  29,  and  Schott  v.  Schott,  108 
Cal.  342,  143  Pac.  595,  in  which  the  plain- 
tiffs sought  to  have  deeds,  which  had  been 
made  and  delivered  upon  the  promise  of  the 
grantees  to  support  the  plaintifTs  during  their 
lives,  set  aside.  Such  relief  was  denied  up- 
on the  ground  that  the  transaction  constitut- 
ed a  fully  executed  contract  Such,  however, 
Is  not  the  case  here.  It  Is  an  unexecuted 
contract  like  that  Involved  In  Howlln  ▼. 
Castro,  136  Cal.  605,  69  Pac.  299.  Plaintiff 
has  not  parted  with  his  property,  but  baB 
merely  given  a  mortgage  thereon  to  secuixi 
his  promise  to  pay  defendant  $3,333,  which 
the  defendant  hy  a  cross-complaint  Is  seek- 
ing to  enforce. 

[2]  To  our  minds,  plaintiff,  as  a  defense  to 
the  foreclosure  action,  is  entitled  to  show  a 
faUure  of  the  consideration  for  which  the 
mortgage  was  given ;  and,  if  this  be  true,  it 
must  follow  that  he  has  the  right  to  main- 
tain an  action  to  remove  the  cloud  from  the 
title  to  his  property. 

[3]  There  was  a  total  failure  of  considera- 
tion for  plaintiff's' promise  to  defendant,  and 
hence  it  was  not  necessary  to  give  notice  of 
rescission  before  bringing  suit  to  cancel  the 
mortgage.  Glass  v.  Glass,  4  Cal.  App.  604, 
88  Pac.  734:  Richter  v.  Unl<m  Land,  etc., 
Co.,  129  Oal.  367,  62  Pac.  39. 

[4]  In  our  opinion,  not  only  did  the  com- 
plaint state  a  cause  of  action,  but  the  findings 
to  the  effect  that  the  allegations  of  the  com- 
plaint were  true  support  the  Judgment,  and 
they  In  turn  are  supported  by  the  evidence. 
The  action  Is  not  based  upon  fraud;  either 
constructive  or  actual,  of  the  utIHties  com- 
pany, nor  that  of  defendant  but  solely  upon 
the  ground  that  since  defendant  failed  to.per- 
form  the  promise  In  consideration  of  which 
the  mortgage  was  given,  it  would  be  inequit- 
able to  enforce  it 

Numerous  complaints  are  made  as  to  rul- 
ings of  the  court  tn  admitting  evidence. 
These  alleged  errors  are  based  upon  appel- 
lant's contention  that  the  action  was  one  to 
rescind  the  contract  between  plaintiff  and  the 
utilities  company,  Instead  of  which  the  rul- 
ings were  based  upon  the  theory  of  the  court 
that  the  subject  of  the  litigation  was  the 


oral  contract  made  betweoi  plaintiff  and  de- 
fendant, which  plaintiff  sought  to  have  an- 
nulled for  want  of  consideration.  Consider- 
ed upon  this  theory,  we  find  no  prejudicial 
error  In  the  rulings  of  the  court 

[8]  Nor  was  defendant  prejudiced  by  rea- 
son of  the  court  permitting  plaintiff  to  flie 
an  amended  complaint  after  notice.  Even 
should  we  concede  such  error,  It  could  not 
be  said  that  It  resulted  in  a  miscarriage  of 
Justice.    Section  4\/t,  art  6,  Const 

In  our  opinion,  the  Judgment  and  order 
appealed  from  should  be  affirmed ;  and  It  is 
so  ordered. 

We  concur:    CONREY,  P.  J.;    JAMES,  J. 


MARVIN  T.  ENG-SKELL  CX>.     (Civ.  18S6.) 

(District  Court  ot  Appeal.  First  District  Col- 
ifomia.  Feb.  19,  1917.  Rehearing  Denied 
March  21,  1917.  Denied  by  Supreme  Court 
April  19,  1917.) 

1.  Sai.es  ®=>417  —  REUEniEs  or  BimB  — 
Fraud    of   Bdybbi— SuFFiciBNCtr   of  Evi- 

DEiVCE. 

In  an  action  for  damages  for  breach  of  a 
written  contract  to  sell  and  deliver  block  tin 
pipe,  evidence  held  insufficient  to  show  tfaat  the 
contract  was  procured  by  plaintiff's  fraud  and 
misrepresentations. 

rod.  Note.— For  oth«r  cases,  see  Sales,  Cent 
Dig.  g  1173.) 

2.  Depositions  «=»81  —  Failitbe  to  Attach 
Seal  of  Court— Admission  in  Evidence— 
Statotb. 

Where  a  deposition  of  a  witness,  takm  out 
of  the  state  on  a  commission,  did  not  have  at- 
tached to  it  the  seal  of  the  court,  aa  required 
by  Code  Civ.  Proc  }  2034,  so  that  the  court 
granted  motion  to  suppress  it,  but  later,  on 
learning  that  the  witness  was  not  in  New  York, 
where  he  was  when  the  depoeition  was  taken, 
but  somewhere  in  South  Ainericn,  and  that  to 
have  the  deposition  taken  again  would  cause  an 
indefinite  delay,  the  court  properly  granted  mo- 
tion to  amend  the  process  of  the  court  by  af- 
fixing its  seal,  permitting  the  deposition  to  be 
read  in  eridence,  since  the  court  has  control 
over  its  process,  and  it  should  permit  an  amend- 
ment in  the  interest  of  justice,  espedally  when 
the  party  complaining  can  show  no  resulting  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Depoatioiu, 
Cait  Dig.  iS  213-217.] 

Appeal  from  Superior  Court,  CUjty  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge.  ' 

Action  by  M.  E.  Marvin  against  the  Eng- 
Skell  Company,  a  corporation.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wm.  J.  Hayes,  of  Oakland,  for  appellant 
Louis  H.  Brownstone,  of  San  Francisco,  for 
respondent 

PER  CURIAM.  This  is  an  appeal  by  the 
defendant  from  a  Judgment  In  favor  of  plain- 
tiff for  $494.80  with  Interest  and  costs. 

The  action  was  brought  for  the  recovery 
Ojf  damages  for  the  breach  of  a  written  con- 
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tract,  under  the  terms  of  wbich  the  defend- 
ant agreed  to  sell  and  deliver  to  the  plaintiff 
four  reels  of  block  tin  pipe,  each  reel  weigh- 
ing 500  pounds,  at  a  price  of  50  cents  per 
pouud,  and  whicb  contract  the  defendant  re- 
fused to  carry  out 

It  appears  that  the  day  after  the  contract 
was  entered  into  the  defendant  learned  that 
the  market  price  of  block  tin  pipe  bad  gone 
up  from  45  cents  to  68  cents  per  pound, 
which  increase  in  price  was  due,  according 
to  the  testimony  of  the  defendant's  manager, 
to  the  European  conflict  then  and  now  pre- 
railing.  This  witness  also  testified  that  the 
defendant  company  was  a  small  dealer  in 
this  article  of  merchandise;  that  it  knew 
nothing  of  its  sudden  rise  in  price,  but  that 
the  plaintiff  did;  that  when  the  plaintiff 
asked  the  price  of  such  pipe  and  stated  the 
quantity  he  required  be  was  advised  by  the 
defendant  to  place  the  order  directly  with 
the  Selby  Smelting  &  IJead  Company  (which 
was  at  that  time  the  only  wholesale  dealer 
in  the  commodity  in  California);  and  that 
plaintiff  concealed  bis  true  reason  for  not 
purchasing  from  that  company  (which  was 
that  he  would  have  to  pay  68  cents  a  pound 
therefor),  and,  with  the  purpose  of  mislead- 
ing and  deceiving  the  defendant,  represented 
to  defendant  that  he  was  not  on  friendly 
terms  with  the  Selby  Company  and  did  not 
care  to  have  any  personal  dealing  with  it. 

[1]  Assuming  that  the  evidence  introduced 
by  the  defendant  tended  to  sustain  the  alle- 
gations of  the  answer,  that  the  contract  was 
conceived  in  fraud,  and  Is  therefore  void, 
still  we  cannot  reverse  the  Judgment,  were 
we  ever  so  inclined,  for  the  simple  reason 
that  there  Is  an  abundance  of  evidence  in 
the  record  sustaining  the  findings  of  the 
conrt  that  no  misrepresentation  was  made  by 
the  plaintiff  to  the  defendant,  and  that  there 
was  no  concealment  or  fraud  practiced  by 
the  plaintiff  upon  the  defendant.  Further^ 
more,  we  are  at  a  loss  to  see  how  the  court 
conld  have  made  any  other  finding.  The  rec- 
ord discloses  that  on  the  5th  day  of  August, 
1914,  the  plaintiff  called  at  the  place  of  busi- 
ness of  the  defendant  and  asked  for  a  price 
on  block  tin  pipe,  stating  also  the  quantity 
be  desired.  The  derk  of  the  defendant  was 
unable  at  that  time  to  quote  a  price,  and  the 
plaintiff  was  requested  to  call  again.  He  did 
CO  that  afternoon  and  again  on  the  next  day, 
when  the  defendant  quoted  the  price  above 
stated  and  the  agreement  in  writing  was 
made.  The  plaintiff  denied  emphatically  that 
he  made  any  of  the  misrepresentations  refer- 
red to.  It  also  appears  in  the  record  that 
block  tin  was  quoted  In  San  Francisco  at  46 
cents  per  pound  the  day  the  agreement  was 
made.  We  conclude  therefore  that  this  first 
contention  of  the  appellant  is  without  merit. 

Equally  so  la  the  point  that  the  de- 
fendant in  purchasing  the  block  tin  from  the 
Selby  Company  to  fill  plalntlflfs  order  was 
acting  as  the  agent  of  the  plaintiff.     It  Is 


sufficient  to  say  in  this  behalf  that  the  evi- 
dence does  not  sustain  this  contention. 

[21  A  more  serious  question  is  whether  or 
not  the  court  committed  error  in  admitting 
in  evidence  the  deposition  of  M.  E.  Marvin. 
When  the  commission  to  take  the  deposition 
was  Issued,  it  did  not  have  attached  to  it, 
as  required  by  section  2024  of  the  Code  of 
Civil  Procedure,  the  seal  of  the  court;  and 
at  the  trial  the  defendant  for  the  first  time 
objected  to  the  deposition,  and  made  a  mo- 
tion to  suppress  it  The  motion  not  being 
opposed,  it  was  granted,  but  later,  learning 
that  the  witness  was  not  In  New  York,  where 
he  was  when  the  deposition  was  taken,  but 
was  somewhere  in  South  America,  and  it 
appearing  that  to  again  have  his  deposition 
taken  would  cause  an  indefinite  delay,  the 
plaintiff  made  a  motion  to  set  aside  the  or- 
der suppressing  the  deposition,  and  to  amend 
the  process  of  the  court  by  affixing  its  seal 
thereto.  This  motion  was  granted,  and  the 
deposition  read  in  evidence.  The  granting 
of  this  motion  is  now  contended  to  be  error. 

We  are  of  the  opinion  that  under  the  facts 
the  court  correctly  granted  the  motion.  The 
court  has  control  over  its  process,  and  it 
should  permit  an  amendment  to  the  same  in 
the  interest  of  Justice,  esi)eclally  when,  as  in 
this  case,  the  party  complaining  can  show 
no  resulting  injury.  The  authorities  sustain 
this  view.  In  the  case  of  Oriental  et  al.  v. 
Barclay,  16  Tex.  av.  App.  VBS,  206,  41  S.  W. 
117,  122,  the  court  referring  to  that  part  of 
a  motion  to  qnash  a  commission  based  ni)on 
the  ground  that  it  did  not  bear  the  seal  of 
the  court,  said: 

"The  commission  having  been  issued  by  the 
clerk  of  the  court  trying  the  case,  and  the  depo- 
sition of  the  witness  having  been  taken  under 
such  commisBion,  the  failure  to  pl^ce  the  seal 
upon  the  commission  was  a  mere  irregularity, 
which  could  not  have  worked  an  imposition ;  and 
it  was  not  error  to  allow  tlie  clerk  to  place  the 
seal  upon  the  commission,  and  to  refuse  to  quatdi 
the  deposition  upon  this  ground." 

See,  also,  Austin  v.  Lamar  F.  Ins.  Co.,  108 
Sfass.  338;  Goodyear  v.  Vosburgh,  41  How. 
Prac.  (N.  Y.)  421;  Linskie  v,  Kerr  (Tex.  Civ. 
App.)  34  S.  W.  765:  Irvln  v.  Bevll,  80  Tex. 
332,  16  S.  W.  21 ;  Wallace  v.  Byers,  14  Tex. 
Civ.  App.  674,  38  S.  W.  228;  Wood  v.  Fleet- 
wood, 19  Mo.  529;  Freeman  on  E}xecuttons, 
vol.  1  (3d  Bd.)  i  70. 

The  Judgment  is  affirmed. 


OLARK  V.  BERLIN  RBAIiTY  C». 
(Civ.  2206.) 

(District  Coort  of  Appeal,  Second  District  Cal- 
ifornia.   Feb.  20,  1917.     Rehearing  De- 
nied by  Supreme  Court  April  19,  1917.)  ' 

1.  Action  *=>'S5(4)— Misjoxndeb. 

Where  a  corporate  creditor  sought  to  recov- 
er from  a  stockholder  its  proportionate  liability 
as  such  for  the  indebtedness  of  the  corporation, 
the  creditor  may,  in  a  single  action,  join  claims 
for  various  debto. 

•   [Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §S  430-448.] 
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2.  Plkadino  4=954— Gompiaint—Rbfkrence. 

In  an  action  by  creditor  againat  a  corporate 
stockholder  to  hold  it  liable  for  corporate  debts, 
where  there  were  several  counts,  essential  al- 
legations showing  the  stockholder's  liability  con- 
tained in  one  count  may  by  reference  be  incorpo- 
rated in  another. 

[E^.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  <  118.] 

3.  Patmknt  4s>16<1)— Note. 

The  taking  of  a  promissory  note  from  a 
debtor  or  third  party  will  not  extinguish  the 
debt  and  create  a  new  obligation,  unless  re- 
ceived under  an  express  agreement  to  that  ef- 
fect. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  |  63.] 

4.  Patmknt    *=»74(3)— Pbesumptions— Note. 

Where  a  corporation  indebted  to  plaintiff 
gave  a  note  in  payment  of  other  debts  evidenc- 
ed by  notes  which  were  delivered  to  the  corpora- 
tion marked  "paid,"  the  presumption  of  pay- 
ment is  not  conclusive,  and  does  not  establish  a 
payment  of  the  earlier  debt,  so  that  one  who 
ceased  to  be  a  stockholder  before  the  second  note 
was  taken  was  freed  from  liability. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  8S  138,  230.] 

5.  Appeai.  and  Ebsob  «=>1011(1)— Bevikw— 
Finding. 

Where  the  evidence  was  conflicting,  a  finding 
by  the  trial  court  cannot  be  reviewed  on  ap- 
peal'. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gi  3963-398&] 

6.  Appeai,  and  Ebrob  <S=»1058(1)— Rkvibw— 
Harulsss  Ebkob. 

The  exclusion  of  testimony  is  harmless  where 
other  similar  evidence  of  equal  value  was  ad- 
mitted. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gi  4195,  4200.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Wellborn,  Judge. 

Action  by  S.  N.  Clark  against  the  Berlin 
Realty  Company,  a  -  corporation.  From  a 
Judgment  for  plaintiff  an'd  order  denying  new 
trial,  defendant  appeals.    Affirmed. 

Valentine  &  Newby,  of  Los  Angeles,  for 
appellant  Benjamin  El  Page  and  Arthur  C. 
'Hurt,  both  of  Los  Angeles,  for  respondent 

JAMES,  J.  Judgment  in  this  action  was 
for  the  plalnttfl.  The  appeal  Is  taken  from 
the  Judgment  and  from  an  order  denying 
the  motion  made  by  the  defendant  for  a 
new  trial.  Plaintiff,  as  assignee  of  the 
Merchants'  National  Bank  of  Los  Angeles, 
brought  this  action  for  recovery  against  the 
defendant  on  account  of  an  Indebtedness  cre- 
ate by  the  Berlin  Dye  Works  &  Laundry 
Company,  a  corporation,  of  which  latter  cor- 
poration defendant  was  at  certain  times  ma- 
terial herein  a  stockholder  and  the  owner  of 
20e;535  shares  of  stock.  The  total  capital 
of  the  Berlin  Dy*  Works  &  Laundry  Compa- 
ny was  represented  by  300,000  shares,  all  of 
which  had  been  issned.  Recovery  was  sought 
against  the  defendant  for  its  proportionate 
liability  as  a  stockholder.  Plaintiff  in  his 
amended  oomplaint,  upon  which  issue  was 
Joined  and  trial  had,  alleged  first  in  detail 


I  the  fact  of  the  corporate  existence  of  the 
Berlin  Realty  Company  and  the  Berlin  Dye 
Works  &  Laundry  Company.  He  then  set  oat 
In  the  first  cause  of  action  that  the  lierchants' 
National  Bank,  on  April  1, 1911,  loaned  to  the 
Berlin  Dye  Works  &  Laundry  Company 
(which  for  convenience  we  will  hereinafter 
refer  to  as  the  "Laundry  Company")  the  sum 
of  $8,000  and  the  making  of  a  promissory 
note  payable  90  days  after  date  by  the  Laun- 
dry Company  to  cover  the  amount  of  that 
loan  with  interest,  with  a  condition  as  to  the 
payment  of  attorney's  fees.  It  is  then  al- 
leged that  on  the  14th  day  of  April  of  the 
same  year  the  same  bank  loaned  to  the  Laun- 
dry Company  the  sum  of  $1,500,  taking  a 
promissory  note  In  like  form,  payable  one 
day  after  date;  that  on  the  8th  day  of  May 
the  same  bank  loaned  to  the  Laundry  Com- 
pany the  sum  of  $2,000,  taking  a  one-day  note 
in  like  form  as  was  used  In  the  preceding 
transactions ;  that  on  the  12th  day  of  June 
of  the  same  year  the  same  bank  loaned  to  the 
Laundry  Company  the  further  sura  of  $1,000 
and  took  the  Laundry  Company's  one-day  note 
covering  that  amount;  that  on  the  30th  day 
of  Tune,  1911,  a  new  note  for  $8,000,  and  In 
renewal  of  the  note  dated  the  1st  day  of  April 
of  that  year,  was  given,  and  it  was  alleged 
that  the  sole  purpose  of  the  making  of  this 
note  was  to  renew  the  $8,000  note  formerly 
given.  It  was  further  alleged  that  on  the 
29th  day  of  November,  1912,  the  same  bank 
loaned  to  the  Laundry  Company  a  further 
sum  of  $2,000  and  took  a  one-day  note  cover- 
ing the  amount  Involved  in  this  last  transac- 
tion. It  was  then  alleged  that  on  the  5tb 
day  of  March,  1918,  a  note  was  made  by  the 
Laundry  Company  in  favor  of  the  bank  and 
duly  delivered  for  the  principal  sum  of  $14.- 
600,  payable  one  day  after  date.  This  note 
it  was  alleged  was  given,  in  its  aggregate 
amount,  to  cover  each  of  the  notes  hereinbe- 
fore described,  and  it  was  alleged  that  the 
five  notes  theretofore  given  were  surrmdered 
to  the  Laundry  Company,  and  that  the  "said 
note  dated  March  5,  1913,  for  $14,500,  was 
accepted  and  retained  In  place  and  renewal 
thereof  by  said  bank,  and  not  otherwise." 
There  was  also  an  allegation  that  the  prin- 
cipal amount  of  the  indebtedness  so  incurred 
at  the  several  times  had  not  been  paid.  It 
was  next  alleged  that  at  the  time  the  $8,000 
Indebtedness  was  tocurred  the  Berlin  Realty 
Company  was  the  owner  of  200,535  shares  of 
the  300,000  shares  constituting  the  total  and 
Issued  capital  stock  of  the  Laundry  Compa- 
ny. In  the  second  cause  of  action,  plaintiff, 
by  reference  therein  stated,  incorporated  all 
of  the  material  allegations  set  forth  In  the 
first  alleged  cause  of  action,  and  then  alleged 
that  at  the  time  the  indebtedness  of  $1,500 
was  Incurred  by  the  Laundry  Company  on 
April  14,  1911,  defendant  herein  was  the 
owner  of  the  number  of  shares  of  stock  de- 
scribed.   The  third  cause  of  action  was  in 
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Ulce  form,  but  referred  to  the  Indebtedness  of 
May  8,  1911 ;  and  the  fourtb  cause  of  action 
was  set  forth  In  like  manner  and  form,  but 
referred  to  the  $1,000  indebtedness  of  June 
12,  1911.  No  recovery  was  sought  on  account 
of  the  $2,000  note  dated  November  29,  1912, 
for  the  reason  that  the  defendant  at  that 
time  had  ceased  to  be  a  stockholder  of  the 
Laundry  C!ompany.  Defendant  demurred  to 
the  complaint  setting  forth  various  special 
grounds  therefor,  in  addition  to  the  general 
one  that  sufficient  facts  were  not  stated  to 
constitute  a  cause  of  action.  The  demurrer 
was  overruled  and  an  answer  filed. 

[1,  2]  It  is  contended,  first,  that  the  court 
erred  in  overruling  the  demurrer.    The  com- 
plaint in  its  allegations  of  fact  was  simple 
and  quite  clear.    In  it  was  first  set  forth  the 
alleged  facts  of  the  transactions  had  by  the 
LAundry  Company  with  the  bank,  and  these 
allegations  were  specific  and  particular  as  to 
the  amounts  of  money  borrowed,  the. dates, 
etc.    There  seems  to  be  no  ground  upon  which 
to  base  the  contention,  as  suggested  in  one 
of  the  asserted  grounds  of  demurrer,  that  the 
complaint  was  uncertain.    There  was  no  mis- 
Joinder  of  causes  of  action.    The  first  alleged 
cause  of  action,  to  be  sure,  contained  state- 
ments of  the  several  transactions  had  with 
the  bank  the  individual  ones  of  which  might 
no  doubt  have  been  set  out  sq>arately;   but 
we  cannot  see  how,  assuming  that  such  a  pro- 
cedure had  been  followed,  defendant  could 
-have  been  any  better  informed  of  the  facts 
upon  which  the  plaintiff  relied  to  sustain  his 
suit.    The  contention  that  the  allegations  of 
the  first  cause  of  action,  being  substantial 
ones  and  essential  to  the  pleading,  could  not 
by   reference'  be  incorporated  In  the  subse- 
quent alleged  causes  of  action,  is  not  support- 
ed by  the  California  cases.    The  case  cited  on 
behalf  of  appellant  to   this  point,  to   wit, 
Haskell  T.  HaskeU,  64  Cal.  262,  is  not  sus- 
tained by  the  later  decisions  in  Treweek  v. 
Howard,  106  Cal  434,  39  Pac.  20,  and  Green 
V.  Clifford,  94  Cal.  49,  29  Pac.  331. 

[3-f]  The  main  contention,  however,  and 
that  which  forms  the  substance  of  the  de- 
fense interi>08ed  by  the  defendant,  is  that  aU 
of  the  Indebtedness  incurred  by  the  Laundry 
Company  to  the  bank  and  as  evidenced  by 
the  several  promissory  notes  was  extinguish- 
ed when  the  note  for  $14,600  was  given  on 
March  6,  1913,  which  was  after  the  defend- 
ant had  ceased  to  be  one  of  the  stockholders 
in  the  laundry  Company.  It  appeared  in 
evidence  that,  at  the  time  the  note  for  $14,500 
was  made,  the  notes  previously  taken  were 
delivered  to  the  Laundry  Company  and  mark- 
ed '"paid."  The  defendant  urged  and  now 
insists  that,  under  the  facts  shown  by  the 
evidence,  when  the  last  note  was  made  a 
novation  was  effected,  and  under  the  agree- 
ment of  the  parties  the  new  obligation  extin- 
guished the  old  debt  It  has  been  held  nu- 
merous times  and  by  the  decisions  of  this 
state  that  the  taking  of  a  promissory  note 


from  a  debtor,  or  of  a  third  party,  will  not 
extinguish  the  debt  and  create  a  new  obliga- 
tion, unless  received  by  the  creditor  under  an 
express  agreement  that  it  shall  have  that 
effect.  It  is  further  asserted  in  the  authori- 
ties that  there  is  not  a  presumption  in  favor 
of  a  note  being  received  as  payment  under 
such  circumstances;  and,  where  a  note  was 
given  to  take  up  ianotber  note,  it  was  said 
that  because  the  original  note  was  surren- 
dered and  marked  paid  on  Its  face  "was  not 
conclusive  evidence  of  the  extinguishment  of 
the  debt"  In  the  case  of  Bonestell  v.  Bowie, 
128  Cal.  611,  61  Pac.  78,  the  text  of  the  deci- 
sion suiqporta  these  statements,  and  a  num- 
ber of  cases  are  therein  collected  and  cited 
which  are  all  to  the  same  general  point  and 
effect.  See,  also,  Gnarlni  v.  Swiss  American 
Bank,  etc.,  162  Cal.  181,  121  Pac.  726.  In 
London  &  9.  F.  Bank  v.  Parrott,  125  Cal. 
472,  58  Pac.  164,  73  Am.  St  Bep.  64,  the  court 
said: 

"In  the  absence  of  an  agreement  to  that  ef- 
fect, or  evidence  that  such  was  the  intention 
of  tbe  parties,  the  taking  of  a  note  for  an  ex- 
isting liability  does  not  constitute  a  payment  of 
the  debt" 

In  tbe  same  case  it  la  further  observed 
that: 

"Tie  plaintiff's  claim  ngainst  the  appdlanta 
aa  stockholders  is  not  upon  the  note,  but  upon 
the  Uability  originally  created  by  reason  of  the 
advances)  made  to  the  corporation." 

And  such  was  the  action  of  the  plaintiff 
here.  There  was,  to  be  sure,  some  testimony 
heard  by  the  trial  Judge  which,  taken  by  it- 
self, may  be  said  to  tend  to  show  an  inten- 
tion on  the  part  of  the  bank  to  consider  the 
last  note  as  creating  a  new  and  distinct  obli- 
gation— one  which  would  aincel  the  old  in- 
debtedness. But  the  court  had  other  testi- 
mony to  consider  which  indicated  tliat  no 
extinction  of  the  original  indebteaness  was 
intende'd  to  be  worked  by  the  taking  of  the  last 
note,  and,  such  being  the  condition  of  the  evi- 
dence. It  is  sufficient  to  say  that  an  appellate 
court  has  no  right  to  make  any  further  re- 
view of  the  testimony,  for,  in  view  of  the 
conflict  the  decision  of  the  trial  Judge  in  that 
matter  Is  final. 

[I]  We  think  there  was  no  prejudicial  er- 
ror In  refusing  to  allow  a  question  to  be  an- 
swered which  was  asked  of  the  cashier  of  the 
bank  relative  to  his  knowledge  as  to  a  change 
in  the  management  of  the  Laundry  Company 
being  made  prior  to  November  29,  1912.  As 
Is  properly  said  by  respondent  the  president 
of  the  bank  gave  testimony  which  furnished 
an  admission  as  against  the  bank,  if  it  may 
be  so  termed,  fully  as  favorable  as  that 
which  the  expected  answer  of  the  cashier 
could  have  supplied.  The  objection  that  the 
court  erred  In  refusing  to  allow  the  case  to 
be  reopened  after  the  parties  had  rested;  in 
order  to  permit  defendant  to  introduce  fur- 
ther testimony,  is  addressed  to  a  matter 
which  Is  regulated  by  the  sound  discretion  of 
trial  Judges,  in  the  exercise  of  which  appel- 
late courts  will  not  interfere.    There  is  noth- 
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Ing  shown  from  which  we  may  concludie  in 
this  caee  that  the  court  abused  its  discretion. 

No  otlier  points  are  presented  wliich  call 
for  discussion  or  consideration. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONRBI.  P.  J.;  SHAW,  J. 


SCHALIiMAN  v.  HAAS.     (Oiv.  1624.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Feb.  16,  1917.     Rehearing  Denied 
by  Supreme  Court  April  IQ,  1917.) 

1.  BviDENOK    «s>43(2)— JTiTDiciAL   Notice   — 
Court  Records. 

Where  a  motion  to  compel  defendant  to 
pay  plaintiff  certain  sums  for  the  support  of 
an  illegitimate  child  and  for  expenses  pending 
an  appeal  was  heard  by  the  judge  who  tried 
the  case  on  the  merits,  the  court  on  the  hearing 
of  the  motion  had  a  right  to  take  judicial  notice 
of  the  record  in  the  case. 

[Ed.  Note.— For  'othei:  cases,  see  Evidence, 
Cent  Dig.  {  63.1 

2.  Babtabdb   «=s>92— Sufpobt   —   Poweb   or 

COUBT— SnPFOBT    PXNDIKO    APFB&L. 

While  a  court  has  inherent  power,  after 
granting  a  divorce  where  the  marriage  was  ad- 
mitted for  the  husband's  fault,  to  compel  the 
husband  to  pa^p  to  the  wife  money  for  her  ez- 
paises  in  rusisting  the  husband's  appeal,  and  for 
the  support  of  herself  and  children  pending  the 
appeal,  it  tias  no  such  inherent  power  in  an 
action  imder  Civ.  Code,  $  ld6a,  to  compel  a 
father  to  support  his  illegitimate  child,  since 
in  the  latter  case  tlie  obligation  does  not  arise 
tmtil  the  judgment  has  established  the  fact. 

[iOd.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  {{  228-239.] 

3.  Bastabds   «=5)9i2— Suppobt  —  Power  of 
Court— Statutes. 

Oiv.  Code,  {  196a,  requiring  the  father  to 
give  a  child  support  and  education  suitable  to 
his  circumstances,  and  authorizing  a  civil  suit 
in  behalf  of  a  minor  child  by  his  mother  or 
guardian  to  enforce  such  obligations,  in  which 
action  the  court  shall  have  power  to  enforce 
performance  thereof  the  same  as  under  Civ. 
Code,  §S  138-140,  does  not,  by  making  sections 
138-1^,  wliich  provide  for  orders  in  divorce 
actions  requiring  the  husband  and  father  to  pay 
the  wife's  expenses  and  for  the  support  of  the 
wife  and  children,  a  part  of  that  section,  impose 
a  similar  obligation  on  defendant  in  an  action 
to  support  an  illegitimate  child,  but  merely 
authorizes  the  obligation  already  created  to 
support  such  child  after  his  liability  has  been 
determined,  to  be  enforced  in  the  manner  in 
which  the  other  obUgationa  may  l>e  enforced, 
and  therefore  does  not  authorize  the  court  to 
require  defendant  to  pay  for  the  support  of 
the  child  and  the  expenses  of  resisting  an  ap- 
peal from  the  judgment  fixing  his  liability. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  f§  228-239.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  .Frank  J.  Muras- 
ky.  Judge. 

Action  by  Anna  Schalbnan  against  Carl  F. 
Haas.  From  an  order  requiring  defendant 
to  pay  plaintiff's  attorney's  fees  and  expenses 
in  resisting  defendant's  appeal  from  a  judg- 
ment requiring  defendant  to  support  an  Il- 
legitimate child,  and  to  pay  a  monthly  sum 


prading  the  appeal  for  the  support  of  tbe 
child,  defendant  appeals.    Order  reversed. 

Tum  Suden  and  Turn  Suden,  of  San  Fraa- 
clsco,  for  appellant.  J.  J.  Dunne,  of  San 
Francisco,  for  rest)ondent 

HART,  3.  This  action  was  commenced  for 
the  purpose  of  obtaining  a  decree  or  judg- 
ment compelling  the  defendant  to  pay  a 
monthly  sum  reasonably  necessary  for  the 
support,  maintenance,  and  education  of  the 
alleged  minor  child  of  the  parties. 

The  complaint.  In  sulistance,  alleges:  That 
tbe  plaintiff  is  tlie  mother  and  the  defendant 
the  father  of  a  minor  child,  who  was  born  In 
the  dty  and  county  of  San  Francisco,  on  the 
26th  day  of  July,  1911;  that  the  defendant 
has  failed,  neglected,  and  refused  for  several 
months  Immediately  preceding  the  time  of 
the  commencement  of  this  action  to  provide 
for  said  minor  Ctilld's  support  and  mainte- 
nance; that  the  plaintiff  is  wholly  wiUiout 
the  means  to  provide  for  and  maintain  said 
minor  child,  being  able  only,  through  her 
own  personal  labors  and  work,  and  with  the 
assistance  of  relatives,  to  provide  for  herself 
the  common . necessaries  of  life;  that  "tbe 
defendant  has  <md  possesses  the  present 
means  and  ability  to  pay  to  plaintiff  a  rea- 
sonable sum  for  the  support,  maintenance, 
and  education  of  said  minor  child,  together 
with  a  reasonable  sum  as  and  for  plaintiff's 
counsel  fees  and  costs  of  court"  The  prayer 
is  for  judgment  requiring  the  defendant  to 
pay  to  plaintiff  a  reasonable  sum  monthly 
for  the  support,  etc.^  of  said  child,  together 
with  a  reasonable  sum  for  plaintiff's  coun- 
sel's fees  and  cost  of  court  herein. 

The  answer  denies  each  and  every  one  of 
the  above-stated  allegations  of  the  complaint, 
and  avers  in  paragraph  3  thereof: 

"Defendant  alleges  that  h«  is  under  no  legal 
liability  or  responsibility  whatever  to  provide 
for  the  maintenance  and  support  of  the  sold 
minor  child,  Albert  Schallman ;  that  said  Albert 
Schailman  was  bom  out  of  wedlock." 

The  court  found  that  the  plaintiff  and  the 
defendant  were  the  mother  and  father,  re- 
spectively, of  the  minor  child  referred  to  in 
the  complaint;  that  the  defendant  has  failed, 
neglected,  and  refused  to  provide  said  child 
with  support,  maintenance,  etc.,  as  alleged  m 
the  complaint;  that,  as  likewise  alleged,  tbe 
plaintiff  is  wholly  without  the  meaas,  and 
that  the  defendant  possesses  sulSclent  means 
and  ability  to  provide  such  support,  mainte- 
nance, etc.,  for  said  Child.    Finding  6  reads: 

"That  all  the  facts  set  forth  in  defendant's 
answer  herein  contrary  to  these  findings  ore 
untrue." 

Within  due  time  the  defendant  duly  served 
and  filed  a  notice  of  appeal  to  the  Supreme 
Court  from  said  judgment,  and  to  stay  the 
execution  thereof  gave  a  bond  in  the  sum 
of  $1,600,  to  which  no  exception  was  taken, 
and  which  covers  a  sum  which  would  accrue 
within  a  period  of  approximately  three  years. 
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should  the  judgment  be  affirmed.    Sharon  v. 
Sharon,  67  Cal.  185,  7  Pac.  456,  635,  8  Pac. 
709.       Thereafter  the  ijdalntiil  noticed  and 
Hied  an  application  to  the  trial  court  for  an 
order  allowln^r  her  costs  and  attorney's  fees 
to  cover  the  expense  for  transcribing  the  tes- 
tiiuony  taken  at  the  trial,  to  be  used  on  the 
motion  of  the  defendant  for  a  new  trial  and 
upon  the  appeal  from  the  Judgment,  for  the 
printing  of  briefs  on  the  appeal,  for  compen- 
sation of  her  counsel  in  those  proceedings, 
and  further  asked  for  an  order  requiring  the 
defendant  to  pay  to  plaintiff  a  reasonable 
sum  for  the  support  and  maintenance  of  the 
said  child  "pending  the  determination  of  de- 
fendant's motion  for  a  new  trial  and  deci- 
sion of  defendant's  proposed  appeal  to  the 
Supreme  Court  herein."     Upon  hearing  the 
above-mentioned  motion  the  court  made  an 
order  allowing  the  same,  ae  foUows,  briefly: 
That  the  defendant  Immediately  deposit  with 
the  clerk  of  the  court  the  sum  of  $150,  to  be 
expended    in    the    payment    of    such    costs, 
charges,  and  dlsburseinents  "as  may  be  nec- 
essary for  plahitlflf's  costs  and  expenses  in 
preparing  her  amendments  to  defendant's  bill 
of  exceptions  and  all  of  her  costs  necessary 
to  be  expended  by  her  in  preparation  on  her 
part  against  defendant's  said  motion  for  a 
new    trial    herein   and   defendant's   appeal 
herein" ;   that  defendant  pay  to  plaintiff  the 
sum  of  $75  as  and  for  her  counsel  fees  on 
said  motion  for  a  new  trial  and  defendant's 
appeal  herein ;   that,  i>ending  the  hearing  of 
said  motion  for  a  new  trial  and  appeal  and 
the  final  determination  of  botli,  the  defend- 
ant pay  to  the  plaintiff  the  sum  of  $20  per 
month  for  the  support  and  maintenance  of 
said  minor.    The  defendant  took  an  appeal 
from  said  order,  and  filed  a  bond  to  stay  the 
execution  thereof.    It  is  the  appeal  from  said 
order  with  which  we  are  here  concerned. 

[1]  The  bill  of  exceptions  in  the  transcript 
does  not  contain  the  Judgment  roll.  It  states, 
however,  that,  at  the  hearing  of  the  appll^ 
cation  for  the  order  from  which  this  appeal 
is  prosecuted,  the  defendant  offered  in  evi- 
dence the  Judgment  roll.  It  Is  quite  probable 
that  the  Judgment  roll  was,  as  a  matter  of 
fact,  received  in  evidence,  but  that,  under 
the  decision  in  flarrou  v.  Harron,  128  Cal. 
303,  60  Pac.  932,  it  was  deemed  unnecessary 
to  incorporate  it  in  the  bill.  The  notice  of 
the  motion  in  this  case  stated  that  said  mo- 
tion "will  be  made  upon  this  notice  of  motion 
and  upon  all  of  the  pleadings  and  papers 
filed  herein,  and  on  all  of  the  proceedings 
had  and  taken  herein,  and  upon  such  oral 
and  documentary  evidence  as  may  be  pro- 
duced upon  the  hearing  hereof."  The  order 
appealed  from  here  was  made  by  the  Judge 
who  tried  the  case  upon  the  merits  and  ren- 
dered the  Judgment  thereon.  The  record  in 
the  case  was  Judicially  before  the  court  upon 
the  motion,  and,  in  the  hearing  thereof,,  it 
took,  as  It  had  a  right  to  do.  Judicial  notice 
thereof.  Harron  v.  Harron,  supra. 
1WP.-22 


The  action  purports  to  be  based  upon  sec- 
tion 19€a  of  the  Civil  Code,  which  reads: 

"The  father  as  well  as  the  mother,  of  an  il- 
legitimate child  must  give  him  support  and 
education  suitable  to  his  circumstances.  A 
civil  suit  to  enforce  such  obligations  may  be 
maintained  in  behalf  of  a  minor  illegitimate 
child,  by  his  mother  or  guardian,  and  in  such 
action  the  court  shall  have  power  to  order  and 
enforce  performance  thereof,  the  same  as  under 
sections  138,  139  and  140  of  the  Civil  Code,  in 
a  suit  for  divorce  by  a  wife." 

It  Is  vigorously  argued  by  the  defendant 
that  the  complaint  does  not  state  a  cause  of 
action  imder  said  section,  and  that  the  find- 
ings, which  follow,  substantially,  the  aver- 
ments of  the  complaint,  do  not  support  the 
Judgment.  It  is  further  claimed  that  the 
complaint  ou  its  face  shows  that  the  minor 
child  therein  referred  to  and  not  the  plain- 
tiff is  the  real  party  in  interest  in  this  ac- 
tion, and  for  this  reason  said  pleading  fails 
to  state  the  existence  of  a  right  of  action  in 
the  plaintiff  upon  the  cause  of  action  so 
stated.  We  recognize  much  merit  in  the  first 
stated  of  these  contentions.  As  to  the  sec- 
ond we  intimate  no  opinion,  since  we  do  not 
find  It  necessary  to  consider  it  ou  this  ap- 
peal. Indeed,  we  prefer  not  to  consider  ei- 
ther of  said  points.  Inasmuch  as  there  Is,  it 
appears,  an  appeal  from  the  Judgment  pend- 
ing and  supported  by  some  other  record 
which  is  not  here,  and  it  Is  preferable  that 
the  questions  suggested  should  be  disposed  of 
on  said  appeal. 

[2]  We  think  the  court  transcended  its 
power  In  making  the  order  complained  of 
here.  To  our  minds,  the  whole  question, 
whether  a  trial  court  is  legally  authorized  to 
make  such  an  order  after  Judgment  in  an 
action  based  upon  section  19ea  of  the  Civil 
Code,  must  be  determined  upon  a  considera- 
tion of  statutory  law,  conceding  that  it  is 
within  the  competence  of  the  Legislature  to 
confer  such  power  upon  trial  courts  in  a  case 
like  this.  In  other  words,  the  power  ot  the 
court  to  make  such  an  order  is  not  inherent, 
but.  If  It  exists  and  can  exist  at  all,  it  must 
come  from  direct  legislative  authority.  The 
soundness  of  this  proposition  cannot  well  be 
challenged. 

It  is  doubtless  true  that,  in  actions  for 
divorce  (and  it  will  be- understood  that  we 
are  now  referring  to  cases  of  that  character 
wherein  there  is  no  contested  issue  of  mar- 
riage— that  is,  wherein  the  marriage  is  not 
denied),  even  in  the  absence  of  statutory  reg- 
ulation of  the  matter  or  express  legislative 
authority  therefor,  the  courts  having  cogni- 
zance of  such  causes  have  the  power  to  make 
after  Judgment  suitable  and  reasonable  pro- 
vision for  temporary  or  permanent  alimony 
or  support  (ind  provision  for  the  payment  by 
the  husband  to  the  wife  of  such  sums  as  may 
be  found  to  be  requisite  to  defray  the  ex- 
penses necessary  to  be  incurred  by  her  in 
prosecuting  the  action  or  defending  against  it. 
at  the  trial  or  in  prosecuting  or  resisting  the 
appeal,  if  one  be  taken.  This  power  natural- 
ly follows  from  the  nature  of  the  marriage 
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relation  and  tbe  rights  and  duties  of  the 
parties  thereupon  arising,  and  from  the  fact 
that  an  action  for  a  divorce  la  for  the  pur- 
pose of  dissolving  that  relation.  The  hus^ 
band  upon  the  marriage  becomes  tbe  head  of 
the  family,  and  has  exclusive  control,  under 
certain  restrictions  as  to  disposition,  of  the 
community  property.  As  a  rule,  he  alone 
holds  the  "purse  strings,"  and  this  Is  true 
even  where  the  principal  sources  of  his  in- 
come are  the  property  or  belongings  of  the 
community.  But,  even  if  there  be  no  com- 
munity property  and  the  wife  is  without  sep- 
arate means,  the  authority  of  the  court  to 
compel  the  husband  after  Judgment  to  pay 
to  the  wife  such  sum  or  sums  as  may  reason- 
ably be  required  to  prosecute  or  resist  an 
appeal  and  for  the  support  of  their  minor 
children  pending  the  appeal  will  be  recog- 
nized. "Natural  justice  and  the  policy  of 
the  law,"  says  Mr.  Bishop,  In  his  work  on 
Marriage  and  Divorce,  volume  2,  §  976,  "alike 
demand  that  in  any  litigation  between  bus- 
band  and  wife,  they  shall  have  equal  facil- 
ities for  presenting  their  case  before  tbe 
tribunal.  This  requires  that  they  should 
have  equal  command  of  funds.  So  that  if 
she  is  without  means,  tbe  law  having  vested 
(given  control  of)  the  acquisitions  of  the  two 
in  (to)  him,  be  should  be  compelled  to  furnish 
them  to  her,  to  an  extent  rendering  her  bis 
equal  in  tbe  suit.  This  doctrine  is  a  part  of 
tbe  same  whereon  proceeds  temporary  ali- 
mony. And  so  tbe  English  courts  have  from 
the  earliest  times  to  the  present  beld  without 
the  aid  of  Parliament,  and  nearly  all  of  our 
own  have  accepted  tbe  doctrine  as  of  com- 
mon law." 

Of  course,  where  tbe  matter  of  costs,  at- 
torney's fees,  and  temporary  or  iwrmanent 
support  Is  r^nlated  by  statute,  then  the  rules 
so  promulgated  must  govern,  and,  undoubted- 
ly, where,  in  a  divorce  action,  a  trial  court 
failed  to  follow  the  statute  In  the  matter  of 
awarding  costs,  etc.,  or  transcended  Its  au- 
thority under  tbe  statute  in  tbat  regard,  its 
action  therein  would  be  annulled  or  set  at 
aaught  upon  appeal  as  being  void  or  beyond 
the  Jurisdiction  of  tbe  court.  In  this  state, 
as  well  as  to  most  of  tbe  states  at  the  pres- 
ent time,  tbe  matter  of  costs,  attorney's  fees, 
and  alimony,  in  divorce  actions  or  suits  for 
maintenance  and  support,  is  entirely  regulat- 
ed and  governed  by  statute. 

But  there  is  no  analogy  between  divorce 
suits  or  any  other  action  between  a  husband 
and  wife  pertaining  to  or  involving  their 
marital  relation  and  obligations  and  an  ac- 
tion founded  upon  section  196a  of  tbe  Civil 
Code.  No  more  than  in  any  other  of  tbe 
various  classes  of  actions  has  a  court  the 
Inherent  power,  If,  indeed,  it  can  have  or 
be  given  any  power  iu  tbat  respect  at  all,  to 
i-equire  a  litigant  in  a  case  of  this  character 
to  provide  bis  adversary  with  tbe  means 
necessary  to  defray  the  costs  and  expenses 
incident  to  the  prosecution  or  resisting  of 
an  appeal  or  for  tbe  support  of  such  ad- 


versary, i>ending  the  disposition  of  tbe  canse 
on  appeal.  This  proposition  necessarily  fol- 
lows from  the  fact  tbat  tbe  essential  Issue 
to  be  determined  in  an  action  of  this  kind 
is  contested.  Tbe  gist  or  gravamen  of  this 
action  is  the  paternity  of  the  alleged  illegiti- 
mate child.  The  defendant  entered  tbe  court 
denying  that  he  was  tbe  father  of  tbe  clilld. 
His  legal  liability  for  its  support  can  there- 
fore only  be  fixed  by  proof  that  be  is  the 
father.  There  is  not  as  to  tbe  defendant 
and  tbe  infant,  as  is  true  in  divorce  actions, 
wherein  tbe  marriage  is  admitted  or  not  de- 
nied, a  fixed  and  admitted  status  i4X>n  which 
tbe  court  is  authorized  to  exercise  a  power 
whereby  a  decree  affecting  tbe  rights  of  tbe 
parties  may  be  made  in  advance  of  tbe  trial 
of  tbe  Issues  of  fact  or  in  the  absence  of 
proof.  Nor  is  it  any  less  true  In  this  case 
than  in  any  other  action,  except  in  suits  for 
divorce  and  kindred  actions,  tbat  a  court, 
after  Judgment,  has  no  right  to  require  the 
defendant  to  provide  the  plaintitT  with  tbe 
financial  means  with  which  to  defend  tbe 
Judgment  on  appeal  and  to  pay  a  monthly 
sum  for  the  support  of  the  children  pending 
the  determination  of  tbe  appeal.  To  recog- 
nize such  power  in  tbe  trial  court  would  be 
to  assume  that,  with  tbe  rendition  and  en- 
try of  tbe  Judgment,  tbe  questions  at  issne 
had  been  definitively  determined  and  settled, 
a  position  In  direct  contradiction  to  tbe  rule 
that: 

"An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  de- 
termination upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  soon- 
er satisfied."  Code  Civ.  Proc.  §  1049:  Naftaer 
v.  Gregg,  99  OaL  83,  33  Pac.  757,  37  Am.  St 
Rep.  23;  In  re  Blythe's  Estate,  99  Oal.  472; 
34  Pac.  108;  Stoiy  v.  Story  &  I.  Commercial 
Co.,  100  Cal.  41,  34  Pac.  675;  Borges  v.  Hill- 
man,  29  Oal.  App.  144,  ISO,  164  Pac.  1076. 

[3]  Thus  it  is  very  clear  that  there  la  no 
Inherent  power  or  authority  in  a  trial  court 
to  make,  after  Judgment,  such  an  order  as 
tbe  one  here  complained  of,  and,  assuming 
without  deciding,  but  questioning  tbe  con- 
stitutional right  of  the  Lieglslature  to  confer 
upon  trial  courts  the  power  of  making  such 
an  Older  as  tbe  one  here  after  Judgment 
in  a  case  of  this  kind,  we  know  of  no  statute 
investing  such  courts  with  such  authority, 
unless,  as  counsel  for  tbe  plalntlfC  contends, 
it  Is  to  be  found  in  sections  138,  139,  and 
140  of  tbe  Civil  Code,  the  provisions  of  which 
are  by  section  196a  expressly  made  applicable 
to  a  limited  extent  to  actions  based  upon  the 
last-mentioned  section.  Tbe  sections  named 
read: 

"Sec.  138.  In  actions  for  divorce  the  court 
may,  during  the  pendency  of  the  acHon,  or  at 
the  final  hearing  or  at  any  time  thereafter  dur- 
ing the  minority  of  any  of  the  children  of  tbe 
marriaKe,  make  such  order  for  the  custody,  care, 
education,  maintenance  and  support  ot  sncb 
minor  children  as  may  seem  necessary  or  prop- 
er, and  may  at  any  time  modify  or  vacate  tbe 
same. 

"Sec.  139.  Where  a  divorce  is  granted  for  an 
offense  of  tbe  husband,  the  court  may  compel 
him   to   provide   for  the   maintenance   of   tbe 
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children  of  the  marriage,  and  to  make  such 
suitable  allowance  to  the  wife  for  her  support, 
during  her  life,  or  for  a  shorter  period,  as  the 
court  may  deem  just,  having  r^ard  to  the  cir- 
cumstances of  the  parties  respectively;  and 
the  coart  may,  from  time  to  time,  modify  its 
orders  in  these  respects. 

"Sec  140.  The  court  may  require  the  hus- 
band to  give  reasonable  security  for  providing 
maintenance  or  making  an^  payments  required 
under  the  provisions  of  this  chapter,  and  may 
enforce  the  same  by  the  appointment  of  a  re- 
ceiver, or  by  any.  other  remedy  applicable  to 
the     -      •• 


The  only  section  of  the  above  which  ap- 
pears to  lend  support  to  the  contention  of 
the  plaintur  is  138.    But  when  we  examine 
the  language  of  section  196a,  which  refers  to 
the  above  sections.  It  seems  to  ns  that  the 
irresistible  conclusion  1b  that  It  was  not  there- 
by lutended  to  create  any  additional  rights 
in  favor  of  the  illegitimate  child,  but  that 
the  sole  purpose  was  thus  to  provide  a  fall 
and  complete  remedy  for  the  enforcement  of 
the  rights  previously  given  in  said  section. 
The  language,  it  will  be  noted,  is  that  "the 
court    shall   have  power  to   order   and    en- 
force performance"  of  what?    The  obligations 
which,  in  the  preceding  part  of  the  section, 
are    established   in  favor  of  the  child   as 
against  its  parents,  and  this  to  be  attained, 
as  far  as  a  court  is  authorized  to  ^o  in  a 
case  at  this  character  and  no  further,  in  the 
manner  and  mode  pointed  out  by  sections 
138,  139,  and  140  as  applicable  to  actions  for 
divorce.    Of  course,  we  are  not  to  be  under- 
stood as  saying  that,  if  the  present,  or  a  like 
case,   is  affirmed  on  appeal,  and  thus  It  is 
definitively  determined  and  settled  that  the 
"obligations"  created  by  section  196a  rest  up- 
on the  parent  proceeded  against,  the  trial 
court,  in  such  case,  would  not  retain  jurisdic- 
tion of  the  cause  to  the  extent  of  requiring 
the  parent,  if  deemed  necessary,  to  give  rea- 
sonable fsecnrity  for  providing  maintenance, 
eta,  for  the  child  and  of  modifying  from  time 
to  time,  if  the  drcumstances  appeared  to 
call  for  It,  the  Judgment  in  so  far  as  is  con- 
cerned the  sum  to  be  paid  for  the  child's 
maintenance  and  support.    This  proposition 
we  do  not  decide,  however.  It  being  unneces- 
sary  for  the  purposes  of  this  decision  to 
do  so. 

But,  as  declared,  we  are  firmly  of  the  opin- 
ion that,  in  making  sections  1S8, 139,  and  140  a 
part  of  section  196a,  the  Intention  of  the  Leg- 
islatare  was  not  to  create  In  behalf  of  the 
illegitimate  child  rights  additional  to  those 
established  for  it  by  the  latter  section,  but 
merely  to  provide  a  remedy  for  the  enforce- 
ment of  the  rights  so  established  or  created. 
Our  conclusion  is  that  the  trial  court  was 
without  jurisdiction  to  make  the  order  from 
which  this  appeal  is  prosecuted,  and  it  is 
accordingly  reversed. 

We    concur:     CHIPMAN,    P.    J.;     BUK- 
NETT,  J. 


Bx  parte  HINES.     (Cr.  517.) 
(District  Ck>urt  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  20,  1917.) 

litcENSEs  «=»7(3) — Vauditt  or  Statute- 
Class  Legislation. 
An  ordinance  of  a  city  of  the  sixth  class 
established  the  rate  of  licenses  for  certain  occu- 
pations, and  provided  for  every  person,  firm,  or 
corporation  conducting,  managing,  or  carrying 
on  a  laundry  $12  per  annum,  for  every  per- 
son, etc.,  operating  a  wagon  for  the  delivery  of 
laundry  work  to  and  from  any  laundry  sit- 
uated outside  of  the  city  limits  $120  per  annum, 
and  for  every  person,  etc.,  operating  an  agency 
for  the  collection  and  delivery  of  laundry  work 
on  behalf  of  any  laundry  situated  outside  of 
the  city  $120  for  each  agency.  The  ordinance 
also  provided  that  violation  of  it  should  con- 
stitute a  misdemeanor.  Held,  that  the  provi- 
sions relative  to  laundries  outside  of  the  city 
are  void  as  an  attempt  to  create  or  enforce  a 
discrimination  not  based  upon  differences  in 
the  nature  of  the  business  being  transacted,  etc. 
[Ed.  Note. — For  other  cases,  see  Incenses, 
Cent.  Dig.  U  9,  10.] 

In  the  matter  of  the  application  of  Thomas 
HInes  for  writ  of  habeas  corpus.  Petitioner 
discharged  from  custody. 

Hutton,  Jensen  &  Fogel  and  Chester  L. 
Coffin,  aU  of  I«s  Angeles,  for  petitioner. 
Fredericks  &  Banna,  of  Los  Angeles,  for  re- 
spondent 

CONREY,  P.  J.  The  petitioner  is  held  in 
custody  by  the  city  marshal  of  the  city  of 
Venice,  a  city  of  the  sixth  class.  HIa  im- 
prisonment is  pursuant  to  a  judgment  of 
conviction  of  the  offense  of  operating  and 
malutalnlug  a  laundry  wagon  for  the  solicit- 
ing and  delivery  of  laundry  work  in  the  city 
of  Venice  without  having  first  procured  a 
license  therefor  as  provided  by  an  ordinance 
of  that  city ;  It  being  charged  that  the  peti- 
tioner was  operating  and  maintaining  said 
wagon  for  the  delivery  of  laundry  work  to 
and  from  a  laundry  situated  outside  of  the 
limits  of  the  city  of  Venice.  He  was  sen- 
tenced to  jpay  a  fine,  with  the  alternative  of 
one  day's  imprlsoiunent  for  each  dollar  of 
such  fine  being  unpaid,  and  he  refused  to 
pay  the  fine;  thereupon  he  was  committed 
to  the  custody  of  the  marshal  to  be  imprison- 
ed until,  at  the  rate  aforesaid,  the  fine  abtJt 
be  paid. 

Ordinance  No.  610  of  the  city  of  Venice  is 
an  ordinance  providing  for  licensing  and 
regulating  the  carrying  on  of  certain  describ- 
ed businesses.  Subdivision  34  of  section  10 
of  that  ordinance,  as  amended  by  Ordinance 
No.  636,  establishes  the  rate  of  licenses  for 
certain  businesses  and  occupations;  and,  so 
far  as  applicable  to  this  case,  the  provisions 
thereof  requiring  the  payment  of  license  are 
as  follows: 

"For  every  person,  firm,  or  corporation  con- 
ducting, managing,  or  carrying  on  a  laundry, 
$12.00  jjer  annum.  For  every  person,  firm,  or 
corporation  owning,  operating,  or  maintaining 
a  wagon  or  other  vehicle  for  the  delivery  of 
laundry  work  to  and  from  any  laundry  situat- 
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ed  outside  of  the  limits  of  the  cit^  of  Venice, 
whether  euch  wagou  or  other  vehicle  shall  be 
used  to  collect  laundry  direct  from  the  custom- 
ers or  from  other  wagons  operated  by  the  same, 
or  some  other  person,  firm,  or  corporation,  for 
each  such  wagon  or  vehicle,  $120.00  per  an- 
num. For  every  person,  firm,  or  corporation 
running,  operating,  or  maintaining  an  agency 
for  the  collection  or  delivery  of  laundry  work 
on  behalf  of  any  laundry  situated  outside  of 
the  limits  of  the  city  of  Venice,  $120.00  for 
each  such  agency  so  operated  or  maintained." 

Anotlier  section  of  the  ordinance  declares 
it  to  be  unlavfful  to  carry  on  any  of  the  de- 
scribed kinds  of  business  within  the  corporate 
limits  of  the  city  of  Venice  without  first 
having  procured  a  license  from  said  city  to 
do  so,  and  provides  that  violations  of  the 
ordinance  shall  constitute  misdemeanors  pun- 
ishable by  flne  or  Imprisonment,  or  both  fine 
and  imprisonment. 

PetiUoner  claims  that  the  ordinances  above 
mentioned  are  void,  and  that  the  recorder's 
court  was  without  Jurisdiction  to  try  him 
upon  the  alleged  offense;  that  the  ordinance 
requires  and  imposes  no  tax  upon  wagons 
maintained  for  delivery  of  laundry  work  to 
and  from  laundries  situated  in  said  city  of 
Venice,  and  imposes  a  tax  of  only  $12  per 
annum  on  laimdrles  located  within  said  dty; 
that  there  is  notliing  in  the  nature  of  vehi- 
cles delivering  laundry  to  and  from  laundries 
outside  of  the  dty  limits  of  Venice  to  require 
any  further  regulation  than  Is  required  of 
laundry  wagons  operated  to  and  from  laun- 
dries inside  of  said  dty,  or  to  require  or 
Justify  a  discrimination  in  the  amount  of 
license  collected  therefrom ;  that  the  charge 
of  $120  per  annum  is  discriminatory  against 
him  and  other  owners  and  operators  of  ve- 
hicles for  the  delivery  of  laundry  outside  of 
the  city  of  Venice,  and  in  direct  violation  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  it  denies 
to  petitioner  and  other  such  persons  the  equal 
protection  of  the  law  and  abridges  their  priv- 
ileges and  Immunities,  and  especially,  be 
claims,  that  such  ordinances  are  in  violation 
of  sections  13  and  21  of  article  1  of  the  Con- 
stitution of  the  state  of  California.  Said 
section  21  is  as  follows: 

"No  special  privileges  or  immunities  shall 
ever  be  granted  which  may  not  be  altered,  re- 
voked, or  repealed  by  the  legislature,  nor  shall 
any  citizen,  or  class  of  dtizens,  be  granted  priv- 
ileges or  immunities  which,  upon  the  same 
terms,  shall  not  be  granted  to  all  citizens." 

We  are  of  the  opinion  that  the  provisions 
of  the  ordinances  under  which  petitioner  has 
been  convicted  attempt  to  create  and  Miforoe 
a  discrimination  not  based  upon  ditferences 
in  the  nature  of  the  business  being  trans- 
acted or  differences  In  the  manner  of  con- 
ducting the  same  business,  or  any  other  dif- 
ference other  than  the  mere  fact  of  difference 
in  destination  of  the  goods  collected  and 
delivered  by  wagons  collecting  for  laundries 
located  outside  of  the  city  and  the  destina- 
tion of  goods  collected  for  delivery  to  laun- 


\  dries  within  the  dty.  The  license  provisions 
In  question  are  plainly  devised  as  a  protec- 
tive tariff  for  the  benefit  of  laundries  located 
in  the  dty  of  Venice  or  laundry  wagons  doing 
business  with  laundries  located  in  the  dty 
of  Venice,  and  apparently  they  have  no  other 
purpose.  The  case  Is  similar  in  prlndple  to 
that  of  Ex  parte  Frank,  62  Cal.  606,  28  Am. 
Rep.  612.  The  ordinance  under  considerntlon 
in  that  case  provided  that  any  person  who  in 
San  Francisco  should  sell  'property  of  stiudry 
kinds  defined  by  the  ordinance  \vithout  at  the 
time  having  the  goods  in  San  Francisco  or 
a  bill  of  lading  or  receipt  of  a  common  car- 
rier showing  on  its  face  that  the  goods  named 
therein  had  been  shipped  and  were  then  in 
transitu  to  San  Francisco  should  pay  licenses 
In  certain  stated  amounts.  The  game  ordi- 
nance provided  another  set  of  license  fees, 
much  less  in  amount,  payable  by  persons  sell- 
ing the  same  kinds  of  merchandise  within 
the  city  and  tiavtng  their  goods  actually 
within  the  dty  or  in  transitu  under  bill  of 
lading.  It  was  bdd  that  the  ordinance  was 
inoperative  and  void;  that  It  was  flagrantly 
unjust,  oppressive,  anequal,  and  partial; 
that  it  discriminated  between  merdiants  In 
the  same  place  dealing  in  the  same  kind  of 
merchandise  for  no  better  reason  than  that 
one  dealt  in  goods  either  actually  In  the 
corporate  limits  or  in  transitu  under  a  bill 
of  lading,  while  the  other  dealt  in  goods  out- 
side of  the  corporate  limits  and  not  in  tran- 
situ under  a  bill  of  lading.  The  same  obser- 
vati<ms  apply  to  the  present  instance,  and 
it  is  our  opinion  that  the  provisions  of  the 
Venice  ordinances  to  which  we  hare  referred 
are  likewise  Inoperative  and  void. 
The  petitioner  is  dlsdiarged  from  custody. 

We  concur:  JAMBS,  J. ;   SHAW,  J. 


MEERIUi  V.  SUPERIOR  COURT  OF  CITI 
AMD  COUNTY  OF  SAX  FRAN- 
CISCO et  al.    (Civ.  2073.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Feb.  21,  1017.  Rehearing  Denied 
by  Supreme  Court  April  19,  1917.) 

1.  DEPosmoNS  «=»67  —  StJBP<KWA  —  JoBia- 
DicTioN  OF  Court. 
Under  Code  Civ.  Proc.  {  1966,  subsec.  3, 
declaring  that  if  a  subpoena  is  issued  to  require 
attendance  before  a  commissioner  or  other  of- 
ficer upon  the  taking  of  a  deposition,  it  must 
be  issued  by  the  derk  ot  the  superior  court  of 
the  county  wherein  the  attendance  is  required 
upon  order  of  such  court  or  judge  thereof,  a 
subpcena  issued  by  the  derk  upon  the  order  of 
the  superior  court  or  a  judge  thereof,  requir- 
ing the  attendance  of  a  witness  before  a  com- 
missioner or  other  officer  for  the  purpose  of 
Giving  his  deposition,  has  the  same  territoriiil 
orce  and  effect  as  a  subpcena  issued  by  the 
derk,  requiring  the  attendaiice  before  the  court, 
and  such  subpoena  may  require  the  attendance 
of  a  witness  though  he  resides  outside  the  coun- 
ty, but  within   the  50-mile  limit. 

[BM.  Note.— For  other  cases,  see  Depositiona, 
Cent.  Dig.  S  125;    Witnesses,  Cent  Dig.  {  9.] 
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2.  Depositions  «=»71— Obdkbs  fo»  Takino 
— Contempt. 

Under  Code   Civ.   Proc.   |    1991,    declaring 
that  diaobedience  to  a  subpoena  or  refusal  to  be 
vwom  or  answer  aa  a  witness,  or  to  subscribe  an 
affld&vit   or  deposition,   may  be  punished  as  a 
contempt,  that  when  the  subpoena  requires  the 
attendance    of   a    witness   before   an    officer    or 
commissioner  out  of  court,  such  officer  or  com- 
missioner must  report  any  disobedience  or  re- 
fusal   to    the  court  issuing   the   subpoena,   and 
tfant  tbe  witness  must  not  be  punished  for  any 
refusal    to  answer  a  question,  or  to  subscribe 
an    affidavit  of  deposition  unless  after  healing 
apon   notice  the  court  orders  him  to  answer  or 
subscribe,  and  then  only  for  disobedience  to  such 
order,    and  that  any  judge  or  other  officer  may 
reiK>rt    such  disobedience  or  refusal  to  the  su- 
perior   court,  and  such  court  has  power  upon 
notice    to   order   tbe    witness    to   perform    tbe 
omitted   act,  and  any  refusal  may  be  punished 
as  a  contempt,  the  superior  court  cannot  pun- 
ish a  'witness  for  contempt  in  disobeying  a  sub- 
poena issu^  to  require  him  to  appear  before  a 
commissioner  for  the  taking  of  his  deposition 
-withont   a  hearing  first  upon   notice  and   dis- 
obedience of  the  order  made,  regardless  of  any 
difference  between  a  refusal  to  answer  a  Ques- 
tion  or  subscribe  to  an  affidavit  or  deposition 
and  a  refusal  to  obey  a  subpoena  or  to  be  sworn. 

[Sd.  Note.— For  other  caaes,  see  Depositions, 
Cent.  £>!«.  S  1^.] 

Application  by  E.  H.  Merrill  for  a  writ  of 
review  against  the  Stiperlor  Court  of  the  City 
and  CoTinty  of  San  Francisco,  State  of  Cali- 
fornia, and  others,  to  review  an  order  ad- 
Indglng  petitioner  gnilty  of  contempt.  An- 
nulled. 

R.  H.  Countryman,  of  San  Francisco,  for 
petitioner.  Joseph  K.  Hutchinson  and  Walter 
Slack,  both  of  San  Francisco,  for  respondents. 

KERRIOAN,  3.  This  is  a  ];)etlUon  for  a 
writ  of  review.  The  facts  are  briefly  as  fol- 
lows: On  November  2,  1916,  there  was  filed 
in  respondent  court  the  affidavit  of  Joseph 
K.  Hutchinson,  one  of  the  attorneys  for  the 
plaintiff  in  the  action  of  California  Trona 
Co.  T.  Harry  E.  Lee  et  al.,  pending  In  the  su- 
perior court  of  the  state  of  California  In  and 
for  the  county  of  San  Bernardino,  showing 
that  summons  bad  Issued  therein  and  had 
been  duly  served  on  all  the  defendants  there- 
in ;  that  petitioner  £.  H.  MerrlU  (one  of  the 
defendants)  was  a  necessary  and  material 
'Witness  for  plaintiff,  and  that  said  witness 
resided  out  of  the  county  of  San  Bernardino, 
and  more  than  60  miles  distant  from  the 
place  of  trial  of  said  action,  and  In  the  coun- 
ty of  Alameda.  Upon  the  filing  of  this  af- 
fidavit an  order  was  made  directing  sub- 
poena to  Issue,  and  the  clerk  of  respondent  is- 
sued a  subpoena  as  directed,  requiring  the 
attendance  of  petitioner  before  H.  B.  Den- 
son,  a  notary  public,  on  November  9,  1916, 
at  his  office  in  San  Francisco.  The  subpoena 
was  duly  served  on  petitioner,  and  a  witness 
fee  of  ^.50  paid  him,  on  November  3,  1916. 
Petitioner  failed  to  appear  at  the  time  speci- 
fied In  tbe  subpoena,  or  at  all.  This  fact 
was  made  to  appear  to  respondent  by  the  cer- 
tificate of  tbe  notary  and  the  affidavit  of  Jo- 


seph K,  Hutchinson.  From  the  latter  it  ap- 
peared that  petitioner  resided  within  50  miles 
of  the  place  where  said  deposition  was  no- 
ticed for  taking.  On  November  16,  1916,  re- 
spondent made  an  order  directing  tbe  sherlil 
to  attach  the  petitioner  and  have  him  in 
court  on  November  29,  1916,  to  show  cause 
why  he  should  not  be  punished  for  contempt 
for  disobeying  said  subpoena.  This  order,  to- 
gether with  copies  of  the  notary's  certificate, 
affidavit  of  Joseph  K.  Hutchinson,  and  other 
papers  relating  to  the  matter,  were  served  on 
petitioner  on  November  16,  1916.  On  No- 
vember 29,  1916,  petitioner  appeared  in  court 
with  counsel,  and  after  argument  respondent 
made  an  order,  on  December  6,  1916,  finding 
and  adjudging  petitioner  guilty  of  contempt. 
Judgment  on  this  order  was  duly  entered  and 
recorded  on  December  6,  1916,  and  petitioner 
by  this  proceeding  seeks  to  have  it  reviewed 
and  annulled. 

[1]  But  two  of  the  points  discussed  by 
petitioner  in  his  iRlef  require  detailed  notice. 
It  is  unquestioned  that  under  the  provisions 
of  the  second  paragraph  of  subdivision  3 
of  section  1986  of  the  Code  of  Civil  Procedure 
an  order  to  take  the  deposition  of  a  witness 
may  be  made  by  the  superior  court  of  a  coun- 
ty other  than  that  In  which  the  action  is 
poiding.  But  the  petitioner  does  question  the 
power  of  that  court  to  compel  tbe  attendance 
of  a  witness  before  an  officer  for  the  pur- 
pose of  taking  his  deposition,  when  such  wit- 
ness resides  outside  of  the  county  in  which 
that  court  is  situated,  even  though  his  place 
of  residence  be  within  50  miles  from  tbe 
place  where  tbe  deposition  is  noticed  to  be 
taken.  In  other  words,  tbe  petitioner  con- 
tends that  since  the  action  was  pending  la 
the  superior  court  of  San  Bernardino  the 
superior  court  of  the  city  and  county  of  San 
Francisco  had  no  Jurisdiction  to  require  the 
petitioner,  a  resident  of  the  county  of  Ala- 
meda, to  appear  in  San  Francisco  for  the  pur- 
pose of  there  giving  his  deposition. 

When  a  subpoena  Is  Issued  to  require  the 
attendance  of  a  witness  before  the  superior 
court,  or  at  the  trial  of  an  Issue  therein,  the 
subpoena  Is  Issued  by  the  clerk  of  the  court 
as  a  matter  of  course,  upon  the  application 
of  the  party  desiring  it.  If  it  is  Issued  to  re- 
quire attendance  before  a  commissioner  or 
other  officer  for  the  taking  of  a  deposition,  it 
must  be  issued  by  the  clerk  of  the  superior 
court  of  the  county  wherein  the  attendance 
Is  required  upon  an  order  of  such  court  or  of 
a  Judge  thereof.  Code  Civ.  Proc.  {  1986. 
We  can  see  no  good  reason  why  a  subx>oena  is- 
sued by  the  clerk,  upon  tbe  order  of  the  su- 
perior court  or  a  Judge  thereof,  requiring 
the  attendance  of  a  witness  before  a  com- 
missioner or  other  officer  for  the  purpose 
of  giving  his  deposition,  has  not  the  same 
territorial  force  and  effect  as  a  subpoena  Is- 
sued by  the  clerk,  requiring  the  attendance 
before  the  court,  or  at  the  trtal  of  an  issue 
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therein ;  and  accordingly  we  hold  that  such  a 
subpoena  may  require  the  attendance  of  a 
witness  for  the  purpose  indicated,  even 
though  he  resides  outside  of  the  coTinty  In 
which  it  is  issued,  but  within  the  60-miIe 
limit. 

[2]  The  remaining  objection  involTes  the 
question  of  whether  or  not  it  was  the  duty 
of  the  superior  court,  after  a  hearing  upon 
the  report  of  the  officer  of  the  disobedience 
of  the  witness,  to  make  an  order  requiring 
the  petitioner  to  obey  the  subpoena  before 
finding  him  guilty  of  contempt  of  court — the 
solution  of  which  question  depends  upon  the 
construction  and  application  of  provisions  of 
section  1901  of  the  Code  of  Civil  Procedure. 
That  section  reads : 

"Disobedience  to  a  subpoena,  or  a  refusal  to 
be  sworn,  or  to  answer  as  a  witness,  or  to  Bub- 
scribe  an  affidavit  or  deposition  when  required, 
may  be  punished  as  a  contempt  by  the  court 
issuing  the  subpoena.  When  the  subpoena,  In 
any  sucb  case,  requires  the  attendance  of  the 
witness  before  an  offlcer  or  commissioner  oat  of 
court,  it  is  the  duty  of  such  officer  or  commis- 
sioner to  report  any  such  disobedience  or  re- 
fusal to  the  court  issuing  the  subpouia ;  and 
the  witness  must  not  be  punished  for  any  re- 
fusal to  answer  a  question  or  to  subscribe  an 
affidavit  or  deposition,  unless,  after  a  hearing 
upon  notice,  the  court  orders  him  to  so  answer 
or  subscribe  and  then  only  for  disobedience  to 
such  order.  Any  judge,  justice,  or  other  offi- 
cer mentioned  in  subdivision  3  of  section  1986, 
may  report  any  such  disobedience  or  refusal 
to  the  superior  court  of  the  county  in  which 
such  attendance  was  required;  and  such  court 
thereupon  has  power,  upon  notice,  to  order  the 
witness  to  perform  the  omitted  act,  and  any 
refusal  or  neglect  to  comply  with  such  order 
may  be  punished  as  a  contempt  of  such  court." 

It  Is  the  contention  of  the  petitioner  that 
l)efore  the  superior  court  may  punish  a  wit- 
ness for  contempt  of  court  for  failure  to 
obey  a  subpoena  commanding  him  to  appear 
before  an  offlcer  for  the  purpose  of  giving  his 
deposition,  there  must  be  a  report  to  the  court 
of  such  disobedience,  and  after  a  hearing 
thereon  a  direction  to  the  witness  by  the 
court  to  obey  the  subpcena. 

Counsel  for  the  respondent,  on  the  other 
hand,  contends  that  such  is  the  method  des- 
ignated by  section  1991,  only  when  the  wit- 
ness refuses  to  answer  a  question  or  to  sub- 
scribe an  affidavit  or  deposition;  but  that 
where  he  refuses  to  be  sworn  or  disobeys  the 
subpoena  he  is  defying  n  direct  and  lawful 
order  of  the  court,  and  that  upon  the  estab- 
lishment of  either  of  these  facts  he  may  be 
punished  as  for  a  contempt  of  court  by  rea- 
son of  such  disot>edlence  without  the  court 
making  a  further  order  that  he  perform  the 
act  in  question. 

A  better  reason  may  be  conceived  In  the  case 
of  a  refusal  to  answer  a  question  or  to  sub- 
scribe an  affidavit  or  deposition,  for  the  re- 
quirement that  the  court,  after  a  hearing 
upon  the  report  of  the  offlcer  concerning  suclr 
refusal,  should  order  the  witness  to  perform 
the  omitted  act  before  punishing  him  for  a 
contempt  of  court,  than  in  the  ease  of  a  fail- 


ure to  obey  the  subpoena.  In  the  former 
case  the  question  may  be  an  improper  one, 
and  the  witness  justified  in  declining  to  an- 
swer It;  and  until  the  contrary  has  been 
determined  by  the  court  (the  offlcer  taking 
the  deposition  having  no  such  authority), 
there  has  been  no  disobedience  of  a  lawfnl 
command.  But  in  the  other  case,  the  sub- 
poena being  lawfully  issued,  a  refusal  to  obey 
It  is  a  direct  disobedience  of  the  command 
of  the  court,  and  hence  there  would  appear 
to  be  no  logical  necessity  for  the  court  to 
specially  order  the  witness  to  appear  l>efore 
the  offlcer  as  enjoined  by  the  subpoena ;  never- 
theless th«  lawmaking  power  In  enacting  the 
section  above  quoted  may  have  deemed  It 
advisable  to  provide  that  before  a  wltnes.s 
should  be  punished  for  disobeying  a  sutypcena 
commanding  him  to  appear  before  an  officer 
and  give  his  deposition,  there  should  be  an 
Investigation  by  the  court  as  to  the  suffi- 
ciency of  the  original  showing,  made  ex  parte 
for  the  order  for  the  deposition,  and  of  the 
good  faith  of  the  witness  in  refusing  to  obey 
the  subpoena.  However  that  may  be,  it 
seems  to  us  that  the  language  of  the  sectloa 
makes  no  distinction  between  a  refusal  to 
answer  questions  or  subscribe  an  affidavit  or 
dei)osltlon,  and  a  refusal  to  obey  a  subpoena 
or  to  be  sworn.  In  each  instance  the  refusal 
must  be  reported  to  the  court,  and,  following 
the  language  of  the  section,  upon  the  report 
of  the  "disobedience  or  refusal"  to  the  sn- 
perior  court,  the  court  has  power  upon  notice 
"to  order  the  witness  to  perform  the  omitted 
act,  and  any  refusal  or  neglect  to  comply 
with  such  order,  may  be  punished  as  a  con- 
tempt of  such  court." 

In  the  present  case  the  record  discloses  that 
there  was  no  order  by  the  court  to  the  peti- 
tioner upon  notice  "to  perform  the  omitted 
act"  The  judgment  of  the  respondent,  there- 
fore, finding  him  guilty  of  contempt  of  court 
in  the  premises,  was  beyond  Its  jurisdiction. 

The  judgment  is  annulled. 


We    concur: 
ARDS,  J. 


MJNNON,    P.    J.;     BIOH- 


POTTBR    ▼.    BACK    COUNTRY    TRANSP. 
CO.     (ClT.  2210.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Feb.  16,  1917.) 

1.  MUNICIPAI,     COHFORATIONS     d=>706(6,     7)— 

Automobile    Accident— NEauoENiCB    and 

CONTBIBOTOBT    NEQLIOENCE— QUESTIONS  FOB 
JUKT. 

In  an  action  for  injuries  when  struck  by 
defendant's  automobile,  Question  of  defend- 
ant's negligence  and  also  the  question  of  plnin- 
till's  contributory  negligence  held  for  the  jury 
under  the  evidence. 

[Ed.   Note.— For  other  eases,  see   Municipal 
Corporations,  Cent.   Dig.  |  1618.] 

2.  Appeal    and    Ebbob    «3>1002— Review- 
Findings  ON  Conflicting  Evidence. 

The  appellate  court  is  bound  by  the  jury's 
determination  of  the  facts,  where  the  testimo- 
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ny  of  plaintiff  and  hU  witnesses  was  in  con- 
flict -with  the  testimony  of  defendant's  wit- 
nessea. 

[Kd.    Ifote. — Tor  other  cases,  see  Appeal  and 
Hrror,    Cent  Dig.  {S  3936-5037.] 

3.  Appeal  and   Erbob  «=216(1)— Rmkbva- 

TION      OF    GBOUNDS    OF    REVIEW— PbKSENTA- 
TION     OF    iNSTBUCnONS. 

Appellant  may  not  in  the  appellate  court 
for  the  first  time  take  advantage  of  the  trial 
court's  failure  to  give  some  specific  instruction, 
if  he  presented  no  such  instruction  to  the  trial 
court. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.   SS  627,  630-641,  662-676.] 

4.  Mdnictpai.   CoBPOBATioNS   «=»706(8) — In- 
juries    ntOM     AUTOMOBILB— InSTBDCTIDN. 

In  an  action  for  injuries  when  struck  by 
an  autcmobile,  where  there  was  testimony  tend- 
ing to  show  that  by  change  of  direction  of  the 
automobile  plaintiff  wag  suddenly  placed  in 
peril,  the  trial  court  was  authorized  to  give  an 
instruction  as  to  plaintiff's  duty  under  circnm- 
Btaoces  of  sudden  and  unexpected  danger. 

[EM.    Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  {  1518.] 

5.  Appeai,  and  Ebbob  «=9l064(l)— Habklebb 
Ebbob— Instbuction. 

In  an  action  for  injuries  when  struck  by 
an  automobile,  an  uncertain  and  confusing  in- 
struction on  the  doctrine  of  last  clear  chance, 
finally  stating  that  if  the  jur^  saw  fit  to  apply 
the  last  clear  chance  to  plaintiff's  actions,  if 
they  believed  that  plaintiff  discovered  the  au- 
tomobile was  in  danger  of  being  run  into  by 
him  or  put  in  a  place  of  danger  where  it  might 
saddenly  be  called  upon  to  swerve  and  cause 
danger  to  itself  or  its  driver,  and  that  plaintiff 
discovered  that  the  danger  was  not  apprehend- 
ed or  understood  by  the  driver,  and  that  he 
coold  by  the  exercise  of  ordinary  care  avoid 
it  or  by  the  exercise  of  a  high  degree  of  care 
avoid  it,  it  was  his  duty  to  do  so,  and  that  the 
same  rule  applied  to  both  parties,  was  harm- 
leas  to  defendant;  there  being  no  injury  to 
the  antomobile  or  its  driver. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  $  4219;  Trial,  Cent  Dig.  {f 
475,  525,  528,  553.] 

6.  NKeuoENCE  ®=»83— L>AST  Cleab  Change 

—Application  of  Doctbine. 

Strictly  considered,  the  doctrine  of  last 
dear  chance  can  be  invoked  only  in  favor  of  the 
person  who  is  injnred. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  115.] 

Appeal  from  Superior  Court,  San  Diego 
County ;   C.  N.  Andrews,  Judge. 

Action  by  Jay  H.  Potter  against  the  Back 
Country  Transportation  Company,  a  corpora- 
tion. From  a  Jndgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Doolittle  &  Morrison  and  Morganstem, 
McGee.  Bennlng  &  Hendee,  all  of  San  Diego, 
for  appellant  Kirk  &  Kirk,  of  San  Diego, 
and  E.  E.  Kirk,,  of  Los  Angeles,  for  respond- 
ent 


OONREX,  P.  J.  The  action  is  one  to  re- 
cover compensation  for  personal  injuries 
which  resulted  from  a  collision  between  plain- 
tiff and  an  automobile  driven  by  a  servant 
of  the  defendant  Pursuant  to  the  veralct  of 
a  Jury,  judgment  was  entered  in  favor  of  the 


plaintiff,  and  the  defendant  appeals  there- 
from. 

[1 , 2]  There  Is  evidence  tending  to  show 
the  following  facts:  Late  In  the  afternoon  of 
November  16,  1913,  the  plaintiff  was  walking 
across  and  toward  the  west  side  of  Fourth 
street  in  the  city  of  San  Diego.  After  pass- 
ing the  middle  of  the  street  he  saw  defend- 
ant's car  coming  toward  him  at  a  distance 
of  not  more  than  150  feet  and  at  the  rate 
of  about  12  miles  per  hour.  Observing  that 
the  automobile  was  changing  its  direction, 
the  plaintiff  took  a  step  backward,  checked 
himself,  and  then  started  backward  again. 
Therenpon  the  automobile,  turned  again 
toward  the  plaintiff  and  struck  him.  It 
knocked  him  about  8  feet  ran  upon  his  leg 
and  broke  it,  then  reversed  and  backed  away. 
If  these  were  the  flicts,  they  were  snfflcient 
to  authorize  the  Jury  to  find  in  fftror  of  the 
plaintiff  npon  his  charge  that  the  defendant 
wrongfully,  unlawfully,  carelessly,  and  neg- 
ligently struck  the  plaintiff  with  Its  antomo- 
bile, whereby  the  plaintiff  was  injured.  This 
Is  so,  notwithstanding  testimony  tending  to 
show  that  the  plaintiff  was  Intoxicated  and 
that  the  plaintiff  ran  back  into  the  path  of 
the  automobile  after  he  had'  gotten  across 
and  out  of  danger.  These  were  disputed 
facts,  and  the  question  of  negligence  of  the 
defendant  and  also  the  question  of  contrib- 
utory negligence  of  the  plaintiff  were  ques- 
tions of  fact  to  be  determined  by  the  jury 
In  accordance  with  their  belief  derived  from 
the  testimony  presented.  The  testimony  of 
the  plaintiff  and  his  witnesses  as  to  tliese 
matters  was  in  conflict  with  the  testimony 
of  the  witnesses  produced  by  the  defendant, 
and  we  are  bound  by  the  Jury's  determina- 
tion of  the  facts.  It  may  be  noted,  by  the 
way,  that  the  driver  of  tbe  automobile  was 
not  a  witness  at  the  trial,  although  there  Is 
evidence  Indicating  that  his  testimony  could 
have  been  obtained.  Appellant  insists  that  it 
should  not  be  held  liable  for  the  injury  which 
plaintiff  "sustained  by  suddenly  stepping  In 
front  of  defendant's  automobile. ''  The  diffi- 
culty with  this  proposition  Is  that,  according 
to  the  testimony  which  the  Jury  had  a  right 
to  believe  and  did  l)elieve,  the  injury  was  not 
thus  sustained. 

Numerous  objections  are  urged  with  re- 
spect to  the  Instructions  given  by  the  court 
to  the  Jury.  These  criticisms  refer  to  an 
instruction  defining  negligence;  to  alleged 
failure  of  the  court  to  give  direction  to  the 
Jury  to  find  the  circumstances  surrounding 
the  occasion  under  consideration,  or  the  meas- 
ure of  care  owed  by  the  defendant  to  the 
plaintiff  under  those  circumstances;  to  the 
alleged  failure  to  instruct  the  jury  that,  If 
the  plaintiff  stepped  In  front  of  the  automo- 
bile so  close  to  it  that  there  was  not  suffi- 
cient time  in  wliich  the  appellant  could  have 
prevented  it  from  striking  plaintiff,  there  was 
no  duty  on  the  defendant  to  avoid  the  accl- 


^ssPor  other  can*  am  wme  topic  and  KBY-NUMBBB  In  all  Key-Numliered  DlgMti  and  IiUI*^«| 

Jigitized  by 


'Google 


344 


164  PAOIFIO  REPORTER 


(Cal. 


dent,  tbe  failare  to  perform  wbicb  duty  is 
legal  negligence;  to  alleged  comments  on  the 
evidence,  which  appellant  claims  were  charg- 
es to  the  jury  upon  matters  of  fact;  to  al- 
leged errors  of  Instructions  to  the  Jury  up- 
on the  duty  and  obligation  of  the  defendant 
towards  plaintiff  upon  tbe  theory  that  plain- 
tiff had  been  placed  in  a  position  of  emer- 
gency and  of  sudden  and  unexpected  danger ; 
to  an  alleged  erroneous  instruction  upon  the 
doctrine  of  "last  clear  chance"  ;  to  ambiguity 
and  confusion  in  the  instructions  as  a  whole; 
to  alleged  errors  in  instructions  vpon  the 
measure  of  damages. 

[3]  The  record  shows  that  tbe  court  re- 
fused to  give  instructions  which  were  offered 
by  the  respective  parties,  but  does  not  show 
what  these  instructions  were.  And  we  do 
not  know  how  far  the  instructions  given  by 
the  court  on  its  own  motion  were  inconsist- 
ent, or  that  they  were  inconsistent  at  all, 
with  those  requested  by  the  appellant.  With 
regard  to  omissions  to  give  instructions,  we 
need  say  no  more  than  that  an  appellant  may 
not  here  for  tbe  first  time  take  advantage  of 
tbe  trial  court's  failure  to  give  some  specif- 
ic instruction,  if  he  presented  no  sudi  in- 
struction to  that  court.  Henderson  v.  Los 
Angeles  Traction  Co.,  150  Cal.  6S9,  697,  89 
Paa  976:  Hardy  v.  Schirmer,  163  Cal.  272. 
275,  124  Pac.  993. 

[4]  We  find  no  prejudicial  error  in  the  In- 
structions as  given.  Since  a  recital  of  those 
instructions  would  not  raise  any  novel  ques- 
tion of  law  or  deal  with  any  unusual  appli- 
cation thereof,  we  shall  not  prolong  the  dis- 
cussion very  much  beyond  a  general  state- 
ment of  our  conclusions  upon  tbe  objections 
presented,  or  set  forth  in  detail  our  concur- 
rence with  appellant  as  to  various  inaccu- 
rate words  and  phrases  which  do  not  in  any 
Important  sense  affect  the  court's  statement 
as  a  substantially  correct  exposition  of  tbe 
law.  Notwithstanding  these  inaccuracies, 
tbe  Instructions  contain  a  fair  statement  of 
tbe  doctrine  of  negligence;  of  the  rule  re- 
quiring ordinary  care  on  th4  part  of  the  de- 
fendant to  avoid  injuring  the  plaintiff  and 
requiring  ordinary  care  on  tbe  part  of  the 
plaintiff  to  avoid  exposing  himself  to  in- 
Jury;  and  of  the  rules  governing  the  meas- 
ure of  damages.  The  language  of  the  court 
in  referring  to  the  testimony  did  not  in  any 
instance  amount  to  a  statement  of  tbe  judge's 
opinion  upon  any  disputed  fact;  but,  on  tbe 
contrary,  be  directed  the  jury  that  in  deter- 
mining tbe  facts  they  were  not  even  to  draw 
any  hints  or  inferences  from  any  statement 
made  by  him.  There  was  testimony  tending 
to  show  that  by  the  change  of  direction  of 
tbe  automobile  tbe  plaintiff  was  suddenly 
placed  in  peril,  and  therefore  the  court  was 
authorized  to  give  the  jury  an  instruction  as 
to  the  duty  of  plaintiff  under  circumstances 
of  sudden  and  unexpected  danger. 

[5]  Complaint  is  made  that  the  court  stat- 


ed that  tbe  doctrine  of  the  last  clear  chance 
"has  no  application  to  tbe  acts  of  the  plaintiff 
in  this  case,  so  far  as  the  circumstances  in- 
volved In  this  case  are  concerned,"  and  then 
proceeded  to  instruct  on  the  subject  on  tbe 
contrary  theory.  The  Instruction  as  a  whole 
is  uncertain  and  confusing  in  its  terms,  and 
finally  states  that: 

"If  you  see  fit  to  apply  the  last  dear  chance 
to  plaintiff's  actions,  if  vou  should  brieve  that 
the  plaintiff  discovered  tbat  the  automobile  was 
in  danger  of  being  run  into  by  him,  or  pat  ia 
a  place  of  danger,  where  it  might  suddenly  be 
called  upon  to  swerve  and  cause  danger  to  it- 
self or  its  driver,  and  that  the  plaintiff  dis- 
covered that  that  danger  was  not  apprehended 
or  understood  by  the  driver,  and  that  he  could 
by  the  exercise  of  ordinary  care  avoid  it,  or  by 
the  exercise  of  a  high  degree  of  care,  avoid  it,  it 
wns  his  duty  to  avoid  it.  I  suppose  the  same 
rule  does  apply  to  both  parties." 

[I]  It  does  not  seem  that  appellant  conld 
have  been  Injured  by  this  instruction.  As 
there  was  no"  injury  to  the  automobile  or  to 
Its  driver,  the  last  foregoing  quoted  state- 
ment hit  only  the  viewless  air,  so  far  as 
this  case  is  concerned.  And  there  was  no 
error  in  the  court's  earlier  statement  tliat 
the  doctrine  of  last  dear  diance  had  no  ap- 
plicatl(m  to  tbe  acts  of  the  plaintiff  In  this 
case.  For,  "strictly  considered,  this  doctrine 
can  be  Invoked  only  in  favor  of  the  person 
who  Is  injured."  Spear  v.  United  Railroads, 
16  Cal.  App.  637,  659,  117  Pac.  956. 

Counsel  for  appellant  state  In  tbeir  brief 
that  the  defendant  has  appealed  from  the 
judgment  and  from  an  order  denying  Its  mo- 
tion for  a  new  trial.  Tbe  transcript  does  not 
show  that  there  is  any  appeal,  other  than 
from  the  judgment. 

The  judgment  Is  affirmed. 

We  concur:    JAMB3S,  J.;   SHAW,  J. 


CARIiSON  T.  FARM  LAND  INV.  (X). 
(Civ.  1831.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   Jan.  20,  1917.    Rehearing  Denied 
by  Supreme  Court  March  21,  1917.) 

1.  Cancellation  or  Instruments  d=>37(6) — 
Fraud— SuTFicTENCT  of  Complaint. 

Complaint,  charging  false  representations  by 
letter  from  a  minister  alleged  to  be  agent  of 
an  investment  company,  concerning  value  of  land 
in  a  missionary  colony  held  demurrable  in  not 
alleging  knowledge  of  falsity,  fraudulent  pur- 
pose, or  actual  untruth  of  statements  made,  the 
letter  being  largely  an  expression  of  opinion 
as  to  values,  ana  only  lowing  a  desire  to  col- 
onize for  religious  purposes. 

[Ed.  Note. — For  other  cases,  see  CancellatioD 
of  Instruments,  Cent  Dig.  §§  68,  78.] 

2.  Cancellation  of  Instruments  «=»S7(6)— 
Pleading   Fraudulent  Representations. 

The  simple  statement  that  representations 
relied  upon  were  false  and  fraudulent  is  insnf- 
fident  in  the  absence  of  statements  of  the  real 
facts,  since  otherwise  such  allegations  are  mere 
conclusions  of  law. 

[Ed.  Note.— -For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  ({  68,  7&1 


OsaFoT  otber  oases  see  same  ti^ic  and  KBY-NXIMBER  in  all  Key-Numbered  Dtgesta  and  Indexes 


Digitized  by  VjOOQIC 


Ca.1.) 


CARLSON  V.  FARM  LAND  INV  OO. 


845 


3.  Tendob  and  Pdschasbb  *=»33— Miskep- 

KESENTATION    BT    VkNDOB   —    STATEMENT   OJ" 

Opinion. 

Mere  expressions  of  opinion  by  a  rendor  are 
not  false  representations  althoagn  not  warrant- 
«<1  l>y  the  facta,  unless  they  were  not  honestly 
given  and  made  with  knowledge  of  falsity. 

[Ed.  Note.— For  other  cases,  we  Vendor  and 
Purchaser,  Cent.  Dig.  H  38,  40-43,  66.] 

4.  Canohxation  or  Instbumknts  «=»37(6)— 

T*lEADINO   FRAUDOXENT   INTENT. 

Merely  alleging  the  maMng  of  false  repn,- 
sentaUons  by  agent  of  vendor  was  not  sufficient, 
-wlinre  no  fraudulent  intent  to  induce  the  pur^ 
chaser  to  act  upon  them  is  shown. 

[Kd.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §§  68,  78.] 

Appeal  from  Superior  Court,  Yuba  County ; 
K.  S.  Mabon,  JudgB. 

Action  to  rescind  land  contract  by  Edward 
Carlson  against  tbe  Farm  Land  Investment 
Company.  Judgment  dismissing  complaint, 
and  plaintiff  ai)peals.    Affirmed. 

For  petition  for  rebearing  in  Supreme 
Conrt,  see  164  Pac;  348. 

Curtla  Hlllyer,  of  San  Frandsco,  and  Wet- 
naore  &  Davies,  of  Marysvllle,  for  appellant 
A.  A  De  Llgne,  of  Sacramento,  and  W.  H. 
Carlln,  of  MaryBvffle,  for  respondait. 

PLVMBIER,  Judge  pro  tem.  Plaintiff  ap- 
I>eals  from  a  Judgment  entered  in  tbe  lower 
court  dismissing  the  action  herein  for  failure 
to  file  an  amended  complaint  as  allowed  by 
the  order  of  tbe  trial  court  after  sustaining 
a  demurrer  to  the  plaintifTs  first  amended 
complaint.  The  action  was  begun  by  the 
plaintiff  to  secure  a  decree  rescinding,  on  tbe 
grounds  of  fraud  and  deceit,  a  contract  of 
purchase  for  a  tract  of  land  comprising  be- 
tween eight  and  nine  acres  situated  in  Ar- 
boga  Oolony,  county  of  Yuba,  state  of  Cali- 
fornia, entered  into  between  the  plaintUI  and 
defendant  on  or  about  the  15th  day  of  Oc- 
tober, 1912,  and  for  tbe  recovery  of  damages 
allied  to  have  been  suffered  by  the  plain- 
tiff. Ttie  demurrer  to  the  complaint  was 
both  q)eclal  and  general,  and  was  sustained 
by  tbe  lower  court  with  leave  to  amend, 
which  was  not  done. 

[1]  Tbe  complaint  shows  that  the  plaintiff, 
a  Swede  by  birth,  a  farmer  by  occupation, 
was  prior  to  the  10th  day  of  October,  1912,  a 
resident  of  the  state  of  Michigan,  of  tbe 
same  religious  faith  as  one  Hallner,  living  In 
Sacramento,  In  the  state  of  California,  a  pas- 
tor of  a  church  of  the  same  faith  as  plain- 
tiff; that  on  or  about  the  let  day  of  Octo- 
ber, 1912,  a  letter  was  received  by  the  plain- 
tiff from  said  Hallner  In  reference  to  the 
Arboga  Colony  and  its  desirability  as  a  place 
of  residMice.  As  this  letter  is  made  the 
foundation  of  tbe  complaint,  is  annexed 
thereto  and  made  a  part  thereof  by  proper 
references,  the  sufficiency  of  the  complaint 
must,  in  large  measure,  be  determined  by  the 
contents  of  the  letter.  Tbe  letter  is  as  fol- 
lows: 


"Concerning  Arboga  Oolony. 

"Dear  Brother  in  the  Lord :  Grace  and  Peace. 
It  seems  to  be  my  duty  to  say  a  few  words  re- 
garding Arboga  Colony.  I  have  myself  looked 
over  the  ground  and  have  myself  made  inquiries 
about  it.  Therefore  I  know  what  it  contains. 
When  I  9  years  ago  wrote  up  Turlock,  I  was 
abused,  criticized  by  a  great  many.  But  they 
now  must  all  acknowledge  that  I  understood  the 
case  better  and  that  I  had  a  clear  view  of  tbe 
future  than  those  of  my  belligerent  friends  who 
criticized  me  at  the  time.  My  sole  purpose  at 
the  time  was  to  get  together  a  great  Swedish 
colony  and  a  strong  missionary  movement.  And 
I  believe  it  must  be  admitted  that  we  succeeded 
therein.  I  have  now  allowed  myself  to  be  per- 
suaded to  participate  in  tbe  foundation  and  de- 
velopment of  the  Arboga  Colony.  And  I  am 
positive  that  it  will  succeed  just  the  same  as  it 
succeeded  in  Turlock,  sandstorms,  grasshoppers 
and  criticiams  notwithstandiBg.  It  will  suc- 
ceed because  God  the  Creator  has  ordained 
that  the  earth  shall  be  filled  and  inhabited  of 
people  who  wiU  overcome  and  rule  her  (1  Mos. 
1,  28).  It  must  succeed  because  our  purpose  is 
the  preservation  of  God's  children  in  the  faith 
and  upbringing  of  the  children  in  Christ  and  the 
faith  of  the  fathers,  and  a  vigorous  missionary 
activity,  which  cannot  be  attained  if  our  peo- 
ple are  divided  into  small  groups  here  and  tfaeice. 
Think  beside  how  costly  missionary  work  is. 

"Other  conditions  are  much  better  in  Arboga 
than  they  were  in  Turlock.    A  great  quantity  of 

gotatoes  was  recently  harvested,  the  laneat  and 
nest  I  have  ever  seen.  All  bearing  witness  to 
its  extraordinary  fertility. 

'TThere  we  also  flnd  water  transportation, 
lakes  and  flshinir,  for  business  as  well  as  pleas- 
ure, in  the  neighborhood  and  also  a  good  market 
and  splendid  communications.  Our  good  land 
company  has  by  means  of  restricting  clauses  in 
contract  and  deed  shut  out  the  Uquor  traffic  and 
saloon  keeping,  as  well  as  'nuisances,'  or  in  other 
words  all  that  contend  to  degrade  or  lower  the 
morals  of  the  community. 

"Just  think  what  a  great  advantage  this  is; 
where  have  such  opportunities  ever  been  given 
to  our  people  before?  Can  one  imagine  a  place 
more  fitted  for  homes  for  families  and  raising 
children?  Moreover  good  milk  cows  are  fur- 
nished free  to  new  settlers  who  cultivate  and  live 
in  their  homes  in  such  a  way  that  half  of  their 
income  from  the  cream  is  credited  toward  the 
payment  of  the  cows.  Mr.  J.  M.  Henderson,  Jr., 
cashier  of  the  Sacramento  Bank  (which  has  11,- 
000  depositors  with  a  combined  capital  of  |6,- 
210,539.07),  is  <»ie  of  the  largest  owners.  I 
have  been  acquainted  with  him  for  17  years.  Mo 
father  or  brother  could  have  done  more  for  our 
Swedish  folk  in  and  around  Kingsburg  and  Riv- 
erside than  he  has  done.  He  has  been  tried  and 
foupd  to  be  a  true  friend.  It  is  therefore  quite 
natural  that  I  feel  safe  because  I  know  that  our 
people  will  be  well  treated  and  taken  care  of  in 
Arboga.  As  far  as  the  price  of  the  land  is  con- 
cerned, it  is  cheap  in  proportion  to  the  fertility 
of  the  soil  and  location. 

"It  is  cheaper  here  at  from  $75  to  $150  per 
acre  than  Turlock  property  was  at  from  $25  to 
$32.50  per  acre.  I  also  believe  that  one  can 
begin  with  the  same  capital  here  as  there,  but 
the  prospect  for  himself  and  family  for  the 
future  is  far  pleasanter. 

"Finally,  let  me  assure  you  that  I  have  no 
connection  with  nor  interest  in  the  land  com- 
pany, nor  have  I  received  any  allowance  on  the 
land  I  have  bought,  for  which  I  have  paid  the 
same  price  as  afi  others,  but  I  do  this  out  of 
pur;  interest  for  the  Swedish  peopie  and  for 
our  mission. 

"I  believe  in  systematic  colonizing  by  gather- 
ing our  Swedish  people  in  large  Swedish  com- 
munities, because  it  is  better  for  them  and  bet- 


^=>7or  other  oases  see  same  topic  and  KETT-NUMBBR  In  all  Key-Numbered  Digests  and  Ind^zM 

Digitized  by 


rCoogle 


346 


164  PACIFIC  REPORTEB 


(CaL 


ter  for  the  missiMiary  activities,  but  not  only 
that,  onr  people  will  be  protected  against  ex- 
ploiters and  schemers  who  will  not  stop  extoll- 
ing poor  land  for  the  sake  of  personal  gain  with- 
out the  slightest  possible  care  for  the  buyer's 
loss  or  ruin. 

"I  have  already  been  requested  to  prepare 
plans  as  well  as  to  produce  drawings  and  the 
estimate  for  our  meebng  house  or  church,  if  one 
would  so  call  it,  and  tbe  building  of  which  will 
take  place  in  the  near  future. 

"Preparations  have  accordingly  been  made  to 

take   care   of   both  the  colonists    temporal   and 

spiritual   welfare,    which    we,    as    Swedes    and 

friends  of  the  mission  ought  to  duly  appreciate. 

"[Signed]    A.  Hallner. 

"Sacramento  Bank  BlJg.,  Sacramento,  Cal. 
"March  1st,  1912." 

Tbe  complaint  then  alleges: 

"That  in  and  by  said  letter  said  Hallner  fahie- 
ly  pretended  and  represented  to  plaintiff: 

''(A)  That  said  land  so  offered  for  sale  to 
plaintiff  was  of  a  character  greatly  superior  to 
the  land  about  Turlock,  California. 

"(B)  That  said  land  was  a  better  bargain  at 
$75.00  to  $150.00  an  acre  than  similar  land  at 
Turlock  at  $25.00  to  $32.50  per  acre. 

"(C)  That  said  land  was  of  extraordinary  fer- 
tility. 

"(D)  That  a  great  quantity  of  potatoes  bad 
been  recently  harvested  on  said  land,  which  were 
the  choicest  and  finest  ever  seen  by  said  repre- 
sentatives. 

"(E)  That  said  Hallner  was  not  in  any  way 
financially  interested  in  the  sale  of  said  land, 
and  that  the  interest  of  said  Hallner  arose 
from  bis  desire  to  get  together  a  great  Swedish 
colony,  and  promote  a  strong  missionary  move- 
ment." 

That  at  the  time  said  representations  were 
made  by  said  Hallner  in  said  letter,  said 
Hallner  was  an  agent  and  employe  of'  said 
defendant;  that  in  said  letter  said  Hallner 
fraudulently  concealed  from  plaifltlfT  the 
fact  that  said  land  was  worthless  and  of  no 
value,  and  that  it  was  known  as  overflow 
land;  and  that  there  was  present  in  it  cer- 
tain "hard  pan,"  located  at  such  distance 
from  the  surface  that  it  was  impracticable  to 
drain  the  same  of  water  so  as  to  permit  the 
profitable  growth  of  plants  and  trees. 

It  is  further  alleged  that  the  defendant,  by 
means  of  advertising  circulars  sent  by  de- 
fendant to  plaintiff — 

"falsely  pretended  and  represented  that  there 
was  no  hardpan  in  any  of  defendant's  land  so 
offered  for  sale;  that  said  defendant  in  said 
circulars  likewise  fraudulently  concealed  from 
the  plaintiff  tbe  fact  that  there  was  hardpan 
on  said  lands  at  such  distance  from  the  surface 
that  it  was  impracticable  to  drain  the  same  so 
as  to  permit  profitable  growth  and  culture  of 
plants  and  trees;  that  an  advertising  drculax 
was  sent  b^  defendant  to  plaintiff  and  received 
by  plaintiff,  reproducing  as  a  part  of  said  cir- 
cular a  photograph  of  a  hop  ranch,  located  near 
Wheatland  in  the  county  of  Yuba,  containing  a 
picture  "Of  said  Hallner  m  the  foreground  there- 
of, and  said  defendant  falsely  pretended  and 
represented  in  said  circular  that  said  hop  ranch 
was  located  in  Arboga  Colony;  that  another  ad- 
vertising circular  wns  also  sent  by  defendant 
to  plaintiff,  reproducing  a  photograph  of  an  al- 
falfa field  located  near  to  the  tract  of  land  offer- 
ed for  sale  by  defendant,  but  not  a  part  of  said 
tract  of  land;  and  said  defendant  falsely  pre- 
tended and  represented  to  plaintiff  in  said  cir- 
cular that  said  alfalfa  field  was  located  in  Arbo- 
ga Colony." 


It  Is  further  alleged  that  the  plaintUf  dos- 
ed up  his  business  in  the  state  of  Michigan, 
came  to  tbe  state  of  California  on  or  about 
the  15th  day  of  October,  1912,  was  met  by 
tbe  said  Hallner,  who  took  charge  of  blm 
and  acted  as  friend  and  adviser,  both  busi- 
ness and  spiritual.  That  the  plaintiff  relied 
implicitly  upon  said  Hallner  as  such  adviser, 
and  believed  him  to  be  entirely  actuated  by 
spiritual  motives,  etc. 

It  is  further  alleged  that  upon  tbe  plain- 
tllTs  arrival  at  Aiboga,  defendant,  through 
its  representatives,  exhibfted  the  land  refer- 
red to,  while  the  same  was  free  from  over- 
flow and  during  the  dry  season,  and  repeat- 
ed tbe  representations  previously  made  by 
defendant,  as  aforesaid,  prior  to  plaintiff's 
arrival,  and  continued  to  conceal  the  exist- 
ence of  the  facts  so  conce4led,  and  sucb  false 
representations  and  such  fraudulent  conceal- 
ments then  and  there  made  by  defendant  and 
Its  representatives  were  as  heretofore  stated, 
repeating  in  substance  and  with  almost  iden- 
tical language  the  allegations  hereinbefore 
set  forth ;  and  further  alleging  "that  plaintiff 
was  totally  Ignorant  of  the  existence  of  tlie 
facts  and  entirely  unfamiliar  with  swamp 
and  overflow  lands;  that  said  representa- 
tions so  made  by  tbe  defendant  and  its  rep- 
resentatives both  before  and  after  tbe  arriv- 
al of  the  plaintiff  at  Arboga,  were  false,  as 
defendant  and  its  r^resentativee  then  and 
there  well  knew." 

It  is  further  aUeged  that  tbe  plaintiff  did 
not  discover  tbe  falsity  of  the  alleged  repre- 
sentations until  during  tbe  winter  of  1913- 
1914,  when  the  lands  referred  to  were  flooded 
by  the  high  waters  of  that  season,  wbetber 
by  breaking  tbe  levees  referred  to  In  tbe 
complaint,  or  otherwise,  does  not  a^iear; 
and  by  reason  of  the  flooding  great  damage 
was  suffered  and  tlie  lands  rendered  entirely 
unfit  for  the  purposes  for  which  they  were 
falsely  represented  to  be  fit.  It  will  be  seen 
by  tbe  allegations  of  tbe  complaint  that  re- 
liance was  placed  by  tbe  plaintiff  upon  tbe 
representations  made  by  Hallner,  and  not 
upon  anything  said  or  done  by  any  other  rep- 
resentative of  the  defendant.  While  it  is  al- 
leged that  other  representatives  made  similar 
statements,  and  that  circulars  were  sent  by 
tbe  defendant  to  tbe  plaintiff,  tbe  complaint 
is  entirely  silent  as  to  any  confidence  being 
placed  ther^n  by  the  plaintiff,  or  that  he 
made  any  purchases  on  acoonnt  of  any  such 
representations.  Tbe  complaint  Is  also  silent 
as  to  whether  the  representations  made  by 
Hallner  in  his  letter  were  actually  known  by 
him  to  be  false,  or  were  in  truth  and  In  fact 
false,  other  than  by  way  of  mere  redtaL  The 
language  of  the  complaint  is,  "That  In  and 
by  said  letter  said  Hallner  fhlsely  pretended 
and  represented  to  plaintiff,"  etc.  The  plead- 
er, by  paragraph  8  of  his  complaint,  after 
stating  that  different  representatives  of  the 
company  had  made  certain  representations, 
uses  the  following  language: 
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"That  Bald  reprfsentations  no  made  by  defend- 
ant and  its  representatives,  both  before  and  after 
the  arrival  of  the  plaintiff  at  Arboga,  were  false, 
as  defendant  and  its  representatives  then  and 
there  well  knew." 

This  Is  not  a  direct  allegation  tbat  any- 
thing said  or  written  by  Hallner  was  either 
false,  or  known  by  him  to  be  false.  The  spe- 
cial demurrer  calls  direct  attention  to  this 
defect  An  analysis  of  the  letter  shows  that 
the  principal  puriwse  of  the  writer  was  the 
building  up  or  founding  of  a  Swedish  colony 
of  his  own  religious  faith.  This  Is  not  alleg- 
ed to  be  either  false  or  fraudulent.  After 
speaking  of  the  conditions  in  Arboga,  the  let- 
ter states: 

"A  great  quantity  of  potatoes  was  recently 
harvested,  the  largest  and  finest  I  have  ever 
seen,  all  bearing  witness  to  its  extraordinary 
fertiUty." 

From  all  that  appears  In  the  complaint, 
Arboga  Colony  may  have  produced  a  large 
quantity  of  potatoes,  and  of  a  quality  asserted 
by  Hallner.    The  language  of  the  complaint 
is,  "that  a  great  quantity  of  potatoes  had 
been  recently  harvested  on  said  land."    This 
is  not  an  allegation  that  such  potatoes  were 
not  raised  In  Arboga  Colony;   It  is,  at  most, 
only  an  allegation  that  they  were  not  raised 
OD  the  small  tract  bargained  for  by  the  plain- 
tiff.   The  letter  further  states:    That  market 
communications  are  good ;  this  is  not  denied^ 
Tbat  the  deeds  to  the  different  tracts  in  Ar- 
boga  Colony   contain   stringent   clauses   re- 
stricting the  liquor  traffic.    The  truth  of  this 
statement  is  not  questioned.    Then  follows  a 
reference  to  what  one  J.  M.  Henderson,  of 
Sacramento,  has  done  for  the  Swedish  people. 
Upon  this  question  the  complaint  is  also  si- 
lent   A  comparison  la  then  drawn  as  to  the 
respective  values  of  land  in  Turlock,  Cal.,  and 
lands  situate  in  the  Arboga  Colony.    There  is 
nothing  in  the  complaint  showing  that  this 
statement  was  not  made  in  good  faith,  and, 
when  carefully  analyzed,  whether  such  state- 
ment is  not  in  fact  true.     The  letter  then 
concludes  with  the  statement  of  the  writer's 
belief  in  the  advisability  of  colonizing  and 
gathering    the    Swedish   i)eopIe   together   in 
large  communities ;  that  the  writer  had  been 
requested  to  prepare  plans  for  a  Swedish 
neetinghonse  or  churdi.    There  is  nothing  in 
the  letter,  nor  is  there  anything  in  the  com- 
plaint, from  which  the  trial  court  could  infer 
tbat  Hallner  knew  anything  about  any  bard- 
pan  underneath  the  lands  in  Arbogu  Colony, 
or  from  which  it  can  be  inferred  that  Hallner 
was  fraudulently    or    otherwise   concealing 
mdi  fact,  if  it  be  a  fact.    Nor  is  there  any- 
thing in  the  complaint,  or  in  the  letter,  from 
vblch  the  trial  court  could  infer  that  Hall- 
ner was  concealing  from  the  plaintiff  that  the 
lahds  Involved  are  worthless  or  of  no  value, 
If  such  be  the  fact.     The  language  of  the 
complaint  in  this  parttcular,  in  the  first  in- 
^nce,  is  as  follows: 

"That  in  said  letter  said  Hallner  fraudulently 
concealed  from  plaintiff  the  fact  that  said  land 
was  worthless  and  of  no  value." 


And  further  on,  as  a  basis  for  diarging  the 
valuelessness  of  the  lands,  the  complaint  al- 
leges: 

"Tbat  said  land  was  inundated  from  flood 
waters  to  the  plaintifTs  great  damacre.  rendering 
the  same  entirely  unfit  for  the  purposes  for 
which  it  was  falsely  represented  to  be  fit,  as 
aforesaid." 

This  is  not  an  allegation  that  the  lands 
were  otherwise  than  as  represented  by  Hall- 
ner, or  that  they  are  not,  in  fact,  both  yalua- 
ble  and  fertile;  nor  is  there  any  allegation 
in  the  complaint  alleging  the  actual  existence 
of  hardpan  underneath  the  lands  described 
therein,  the  nearest  approach  being  the  state- 
ment that  said  Hallner  concealed  from  plain- 
tiff that  there  was  present  in  it  certain  hard- 
pan  located  at  such  distance  from  the  surface 
that  it  was  impracticable  to  drain  the  same. 
If  sucih  were,  in  fact,  the  case,  there  might  be 
"certain  hardpan"  in  the  land,  and  yet  the 
tract,  as  a  whole,  still  fertile  and  valuable. 

Much  ,tlme  and  space  has  been  occupied  by 
counsel  in  their  briefs  touching  the  question 
as  to  when  an  expression  of  opinion  may  be 
regarded  as  equivalent  to  a  statement  of  a 
fact  and  rescission  granted,  but  from  the 
analysis  of  the  complaint  and  the  letter  upon 
which  it  is  based,  as  hereinbefore  set  forth,  it 
does  not  seem  to  the  court  necessary  to  re- 
view a  long  list  of  authorities  on  questions 
which  are  not  disputed. 

[2,  3]  The  real  point  involved  in  tills  action 
is  decided  in  the  case  of  Baker-Boyer  Na- 
tional Bank  T.  Hughson,  6  Wash.  100,  31  Pac 
423.    The  ooart  there  says: 

"The  simple  statement  that  such  represnita- 
tions  were  false  and  fraudulent,  in  the  absence 
of  any  statement  of  what  the  real  facts  were,  is 
a  simple  conclusion  of  law,  and  no  issue  of 
fact  could  be  made  upon  it" 

That  the  mere  expieasion  of  oiriUiions  by  a 
vendor  is  not  snch  a  misrepresentation  as 
might  avoid  a  sale,  even  although  such  opin- 
ions are  not  warranted  by  the  facts,  is  too 
well  established  to  require  the  citadon  of 
authority.  The  allegation  in  that  case  was  as 
follows: 

"Tbat  it  was  falsely  and  fraudulently  repre- 
sented that  said  real  estate  was  situated,"  etc. 

Here,  It  is  not  pretended  that  .  Hallner 
fraudulently  represented  anything,  it  being 
alleged  only  that  he  falsely  represented  and 
pretended.  This  language  does  not  include 
any  element  of  willfulness  or  lack  of  good 
faith  on  the  part  of  the  person  making  the 
representation,  or  that  the  truth  is  actually 
different  from  such  representations. 

In  the  case  of  Spreckels  v.  Gorrill,  152 
Cal.  383,  386,  &2  Pac.  1013,  the  language  of 
the  complaint  was,  "falsely  and  fraudulent- 
ly," but  the  court  points  out  that  no  special 
demurrer  was  interposed,  and  says: 

"If  the  objection  bad  been  raised  b^  special 
demurrer  for  uncertainty,  perhaps  it  might  have 
been  held  fatal,  but  no  demurrer  was  filed  to 
the  complaint  The  defendant  answered,  de- 
nying practically  all  the  substantial  allegations 
of  the  complaint,  and  the  case  was  tried  upon 
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the  theorr  that  the  complaint  waa  sufficiently 
direct  ana  positiTe." 

The  court  further  says: 

"^he  lack  of  a  direct  allegation  that  the  state- 
men  ta  were  untrue,  conceding  it  to  be  a  d^ect, 
is  one  of  that  character  which,  in  the  absence  of 
a  special  demurrer,  is  cured  by  the  rerdict  <^ 
the  jury  or  the  finding  of  the  court,  and  which 
cannot  be  taken  advantage  of  when  urged  for 
the  first  time  on  appeal. 

And,  further: 

"The  same  rule  applies  to  the  defect  of  allega- 
tion of  fraudulent  intent  on  the  part  of  Gornll. 
While  the  allegation  that  he  made  the  statements 
'falsely  and  fraudulently'  to  induce  Spreckels  to 
buy,  might  not,  in  the  face  of  proper  special 
demurrer,  supply  the  place  of  a  direct  allega- 
tion that  Gorrill  knew  them  to  be  untrue,  or 
mode  them  in  a  manner  not  warranted  by  his 
own  information,  although  he  believed  them  to 
be  true,  nevertheless  it  implies  all  this;  and, 
where  no  special  demurrer  is  interposed,  it  will 
be  hdd  sufficient  after  the  verdict  or  dedsioD 
upon  the  merits." 

[4]  In  that  case  It  was  alleged  that  the  rei>- 
reseutatlons  were  made  falsely  and  fraudu- 
lently and  with  intent  to  deceive.  In  the  case 
at  bar,  it  Is  only  when  Hallner  falsely  pre- 
tended and  represented  without  any  fraudu- 
lent Intent;  and,  so  far  as  the  complaint 
goes,  without  any  purpose  to  deceive  or  mis- 
lead the  plaintiff  in  any  particular.  The  trial 
court  upon  demurrer  held: 

"That  it  was  not  alleged  in  the  complaint  that 
the  false  statements  were  made  with  intent  to 
deceive  the  plaintiff  or  induce  him  to  make  the 
purchase  to  his  injury"  (citing  Sutherland  Code 
Pleading,  |  6S88;  Barber  v.  Morgan.  61  Barb. 
[N.  T.]  116 ;  Heller  v.  DyerviUe,  116  OaL  133, 
47  Pac.  1018). 

And,  farther,  that  there  was  no  allegation 
In  the  complaint  that  the  plaintiff  had,  in 
fact,  been  injured  by  reason  of  his  purchase, 
citing  Truett  v.  Onderdonk,  120  Cal.  588,  53 
Pac.  26.  This  defect  In  the  complaint  fur- 
ther appears  by  reference  to  12  B.  O.  U  i 
167,  where  it  Is  stated: 

"Fraudulent  intent  must  be  alleged  in  all 
cases  where  it  is  a  material  ingredient  of  a 
fraud  relied  on.  In  an  action  of  deceit,  it  is 
proper  to  allege  facts  showing  knowledge  oa 
the  part  of  the  defendant  that  his  representa- 
tions were  false,  and  generally  in  such  an  ac- 
tion scienter  must  be  alleged  either  expressly 
or  by  allcKcd  facts  which  are  tantamount  tliei-e- 
to.  It  must  also  be  alleged  that  the  representa- 
tions were  made  with  a  fraudulent  intent,  and 
for  the  purpose  of  inducing  the  other -party  to 
act  on  them.  In  all  cases  where  the  representa- 
tions relied  on  relate  to  matters  of  opinion,  it 
must  be  alleged  thot^ey  were  knowingly  false, 
and  were  not  honepfly  given." 


that,^e 
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Nothing  of  this  kind  appears  in  plalntifTs 
amended  complaint.  If  the  necessary  facts 
existed  to  constitute  a  cause  of  action,  the 
trial  court,  allowing  20  days  within  which  to 
file  a  second  amended  complaint,  provided 
ample  time. 

We  are  of  the  (pinion  that  the  defendant's 
demurrer  to  plalnUfTg  amended  complaint 
was  properly  sustained,  and  that  the  Judg- 


ment of  the  lower  oonit  dioald  be  aiBnned. 
It  la  BO  ordered. 


We   concur: 
NETT,  J. 


CHIPSCAN,    P.   J.;    BUB- 


OARLSON  ▼.  FARM  LAND  INV.  00. 
(Sac.  2342.) 

(Supreme  Court  of  California.    March  21, 1917.) 

Canckixation  or  Instbukints  ^=937(6)— Ai,- 

IfOATIOM    of  VraVDVIsEST  IHTBNT. 

A  complaint  was  demurrable  where  it  failed 
to  allege  that  false  statements  relied  upon  in 
inducing  plaindfT  to  purchase  land,  were  mads 
with  intent  to  deceive  plaintifC  and  induce  hint 
to  purchase  land. 

ni^d.  Note.— For  other  cases,  see  Gancdiatioa 
of  Instruments,  Cent  Dig.  {{  Q&,  7&] 

In  Bank.  Appeal  from  Superior  Covtt, 
Tuba  O>ont7;  K.  S.  Mabon,  Judge. 

On  petition  for  hearing  In  Supreme  Court 
Petition  dolled,  and  Judgment  sustained. 

For  opinion,  of  Dlstriet  Conrt  of  Appeal, 
see  164  P&c  344. 

Curtis  Hlllyer,  of  San  Francisco,  and 
Wetmore  &  Davles,  of  MarysvlUe,  for  aroel- 
lant  A.  A.  De  Ligne,  of  Sacramento,  and 
W.  H.  Carlin,  of  MarysvlUe,  for  respondent 

PER  CURIAM.  In  denying  the  petition 
for  a  hearing  In  this  court  after  decision  by 
the  District  Court  of  Appeal  of  the  Third 
Appellate  District,  we  deem  It  proper  to 
say  that  we  do  not  desire  to  be  understood 
as  approving  everything  stated  In  the  opin- 
ion of  that  court. 

It  seems  to  us  that  there  can  be  no  question 
of  the  correctness  of  the  action  of  the  trhU 
court  In  sustaining  the  demurrer  on  the 
ground,  among  others,  that  it  waa  not  alleged 
in  the  complaint  that  the  false  statements 
were  made  with  Intention  to  deceive  the 
plaintiff  or  induce  him  to  make  the  purchase 
to  his  injury. 

This  being  so,  the  judgment  of  that  oonrt 
would  have  to  be  affirmed  in  any  erent. 


Ex  parte  MADALINA.    (Or.  2082.) 

(Supreme  Court  of  California.    March  23, 1917.) 

1.  Bastards  «=9l— NoHsappoBr— Lzabiuti 
OF  Fatesb  ov  IlIjEqitiuate  Chilo—  Stat- 
ute. 
Civ.  Code,  {  195,  provides  that  the  presump- 
tion of  legitimacy  can  be  disputed  only  by  the 
husband  or  wife  or  the  descendants  of  one  or 
both  of  them.  Pen.  Code,  |  270,  provides  that 
the  parent  of  either  a  legitimate  or  illegitimate 
minor  child  shall  be  liable  to  a  criminal  prosecu- 
tion, as  each  parent  is  liable  under  Civ.  Code, 
§  196a,  to  a  civil  action,  for  its  nonsnpport 
Held,  that  while  under  Pen.  Code,  {  270,  the  fa- 
ther of  an  illegitimate  child  may  be  prosecuted 
criminally  for  its  nonsupport,  a  criminal  pro- 
ceeding will  lie  against  the  father  only  where  the 
child  18  the  illegitimate  offspring  of  an  unmar- 
ried woman,  and  will  not  he  in  the  case  of  a 
child  which  was  bom  in  wedlock,  though  in  fact 
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illegitimats,  tdnce  the  state  cannot  raite  the  qnee- 
tion  of  legitimacr. 

[Bd.    Note.— For   other   cases,   see   Bastards, 
Gent.  Dig.  J§  1-3.] 

2.  Bastabdb   «=»1— Nonsuppobt— Authobitt 

OF  State  to  Raisb  Question  or  IcomiiAOT 

— Statdti. 

Authority  in  the  state  to  raise  the  qnestion 

of  leidtiinacy  where  a  child  is  born  in  wedlock 

is  not  to  be  implied  from  the  enactment  of  Pen. 

Code,    I   270,   aatborizing   criminal   proceeding 

for  nonsupport  of  legitimate  or  illegitimate  child, 

since  the  provision  applies  to  cases  where  the 

question  of  thei  legitimacy  of  the  child  will  not 

arise  or  will  be  a  proper  sabject  of  inquiry  at 

the  rait  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  8$  1-3.] 

In  Bank.  Petition  for  habeas  corpus  by 
Andrew  Madallna.  Writ  granted,  and  peti- 
tioner ordered  discharged  from  custody. 

E.  J.  Dole,  of  Petaluma,  for  petitioner. 
Clarence  P.  Lea,  Dist  Atty.,  and  O.  W.  Hoyle, 
Asst.  Dlst  Atty.,  both  of  Santa  Bosa,  for 
respondent. 

LORIOAN,  J.  Petitioner  seeks  his  release 
In  this  habeas  corpus  proceeding  from  the 
custody  of  the  sheriff  of  Sonoma  county,  who 
holds  him  under  a  commitment  by  a  magis- 
trate to  answw  before  the  superior  court  of 
that  county  for  failure  to  provide  for  his 
alleged  illegitimate  dilld.  The  facts  present- 
ed on  the  hearing  before  the  magistrate  and 
apon  which  the  commitment  was  based,  bat 
which  are  claimed  to  be  legally  Insufficient  to 
warrant  tala  detention,  are  stipulated  by  the 
attorney  for  petitioner  and  the  district  attor- 
ne.r  of  Sonoma  county. 

The  petitioner  was  prosecuted  under  sec- 
tion 270  of  the  Penal  Oode  as  amended  in 
1915  (St.  1915,  p.  572),  which  reads  as  fol- 
lows: 

"A  parent  of  either  a  legitimate  or  illegitimate 
minor  child  who  willfully  omits,  without  lawful 
excuse,  to  furnish  necessary  food,  clothing,  shel- 
ter, or  medical  attendance  for  his  child,  is  pun- 
ishable by  imprisonment  in  the  state  prison,  or 
in  the  county  jail,  not  exceeding  two  years,  or 
by  tine  not  exceeding  one  thousand  dollars,  or  by 
both." 

The  facts  as  stipulated  are  that  the  minor 
diild  referred  to  In  the  complaint  is  about 
dght  months  old ;  that  It  was  bom  In  lawful 
wedlodc  to  a  woman  whose  husband  was 
alive  when  said  chUd  was  bom  to  her  and 
between  whom  there  had  been  no  Judgment 
of  divorce.  At  the  preliminary  examination, 
so  it  is  stipulated,  the  mother  testified  to 
the  nonaccess  of  her  husband  or  of  any  per- 
son other  than  said  petitioner  for  a  period 
of  two  years  next  prior  to  the  birth  of  the 
child.  It  was  further  stipulated  that  no  ac- 
tion had  ever  been  begun  by  the  said  mother 
or  by  any  other  person  under  section  19Ga 
of  the  Civil  Code  to  determine  the  parentage 
of  said  child  or  to  obtain  a  Judgment  against 
the  petitioner  or  any  other  person  for  the 
support  of  said  child  and  that  there  Is  no 
such  Judgment 

In  disposing  of  this  petition,  several  seo- 


tlons  of  the  Codes  are  to  be  taken  into  cmi- 
slderatlon. 

Section  196a  of  the  CItU  Code,  a  moment 
ago  referred  to,  provides: 

"The  father  as  well  as  the  mother,  of  ah  ille- 
gitimate child  must  give  him  support  and  educa- 
tion suitable  to  his  circumstances.  A  civil  suit 
to  enforce  sacb  obligations  may  be  maintained 
in  behalf  of  a  minor  illegitimate  child,  by  his 
mother  or  guardian,  and  in  such  action  the  court 
shall  have  power  to  order  and  enforce  perform- 
ance thereof,  the  same  as  under  sections  138, 
130.  and  140  of  the  Civil  Code,  in  a  suit  for  di- 
vorce by  a  wife." 

By  section  103  of  the  C^tU  Code  it  la  pro- 
vided that  "all  children  bom  In  wedlock  are 
presumed  to  be  legitimate" 
Section  195  of  the  same  Code  declares: 
"Who  May  Dispute  the  Leoitimaoy  of  a  Child. 
— The  presumption  of  legitimacy  can  be  disput- 
ed only  by  the  husband  or  wife,  or  the  descend- 
ant of  one  or  both  of  them.  Illegitimacy,  in 
such  case,  may  be  proved  like  any  other  fact." 

The  sections  quoted  are  all  the  sections  of 
the  Code,  criminal  or  civil,  which  bear  direct- 
ly npon  the  principal,  and  In  our  opinion  the 
sole  question  involved  here,  nam^y,  whether 
the  state  of  California  tn  a  criminal  proseca- 
tlon  of  this  character  brought  In  its  name  Is 
authorized  to  question  the  legitimacy  of  a 
child  bom  in  wedlock. 

The  first  legislation  in  this  state  of  the 
nature  involved  here  was  enacted  In  1013, 
when  section  196a,  heretofore  quoted,  was 
passed  providing  f<nr  a  dvll  suit  at  the  In- 
stance of  the  mother  of  an  illegitimate  child, 
or  Its  guardian,  against  its  father  for  its 
support  and  education.  In  1014,  one  Qam- 
betta  was  prosecuted  under  section  270  of  the 
Penal  Code  as  It  then  stood;  It  being  claimed 
that  the  said  section  270,  aided  by  section 
196a,  provided  for  the  criminal  prosecution 
of  the  father  of  an  Illegitimate  child  for  Its 
nonsupport  This  court  on  habeas  corpus  (In 
re  Gambetta,  169  Cal.  100, 145  Pac.  1005)  held 
that  section  270  of  the  Penal  Code  as  It  then 
stood  had  no  application  to  the  father  of  an 
illegitimate  child,  and  that  section  196a  of 
the  Civil  Code,  adopted  tn  1913,  imposing  an 
obligation  on  a  father  to  support  his  illegi- 
timate child,  had  not  changed  the  applica- 
tion of  said  section  270  of  the  Penal  Code  in 
any  way.  Subsequent  to  this  decision,  and 
in  1915,  the  Legislature  amended  section  270 
of  the  Penal  Code  to  provide  as  it  does  now 
that  the  parent  ot  either  a  legitimate  or 
illegitimate  minor  child  shall  be  liable  to 
criminal  prosecution,  a8,ea(>b  still  remahis, 
under  section  196a  of  the  Civil  Code,  liable 
to  a  civil  action  for  its  nodsupport.  While 
it  thus  appears  that  under  the  amendment  to 
section  270  of  the  Penal  Code  the  father  of 
an  illegitimate  child  may  be  prosecuted  crim- 
inally for  its  nonsupport.  It  Is  contended  by 
counsel  for  petitioner  that  a  criminal  pro- 
ceeding will  lie,  under  said  section,  against 
the  father  only  in  a  case  where  the  child  is 
the  illegitimate  oftspring  of  his  intercourse 
with  an  mimarried  woman  and  that  it  will 
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not  lie,  and  was  not  Intended  to  lie,  against 
him  In  tbe  case  of  a  cbild  which  bad  been 
bom  in  wedlock.  The  last  portion  of  the 
contention  of  petitioner  is  tbe  only  point  in 
tbe  case  whicb  we  deem  it  necessary  to  con-' 
sider.  As  amplified  by  him  in  bis  argument, 
bis  position  respecting  it  is  this:  That  It 
being  conceded  that  this  cbild,  of  which  the 
petitioner  Is  alleged  to  be  tbe  father,  was 
bom  in  wedlock,  the  presumption  is  that  It 
is  legltbuate;  that  tbe  declared  policy  of 
tbls  state  as  expressed  in  its  legislation  is 
tbat  tbe  presumption  of  sucb  legitimacy  can 
be  disputed  only  by  tbe  husband  or  wife  or 
tbe  descendants  of  one  of  them ;  tbat  no  one 
else  may  do  so;  tbat  tbe  state  having  thus 
by  express  legislation  inhibited  any  question 
as  to  the  legitimacy  of  a  child  bom  In  wed- 
lock being  raised  except  as  above  Indicated 
cannot  itself  raise  it  In  a  criminal  prosecu- 
tion or  other  proceeding.  It  is,  of  course,  to 
be  understood  that,  when  It  is  said  that  the 
state  cannot  itself  raise  tbe  question  of  tbe 
legitimacy  of  a  cbild  born  in  wedlock,  It  is 
not  meant  tbat  it  has  no  power  to  enact 
legislation  authorizing  such  Inquiry  In  a  pro- 
ceeding In  Its  name,  but  only  that  it  has  not 
so  far  done  so ;  that,  on  the  contrary,  It  bas 
denied  Itself  tbls  right  by  expressly  declaring 
who  of  others  alone  may  do  so. 

[1]  We  are  satisfied  tbat  tbe  position  of 
counsel  for  petitioner  is  correct,  and  tbat 
any  claim  to  tbe  contrary  is  answered  by  a 
consideration  simply  of  section  19D  of  tbe 
Civil  Code,  which  declares  that  the  presump- 
tion of  tbe  legitimacy  of  a  child  bom  in 
wedlock  can  only  be  raised  by  the  husband  or 
wife  or  tbe  descendants  of  one  of  them.  Tbls 
is  tbe  declared  policy  of  this  state  and  is 
simply  tbe  adoption  of  a  rule  prevailing 
generally  in  all  civilized  communities.  If  the 
state  bas  decided  to  depart  from  tbat  policy, 
It  certainly  has  not  declared  tbat  intent  by 
any  express  language  found  in  or  any  reason- 
able inference  to  be  deduced  from  tbe  terms 
of  section  270  itself,  or  considered  in  con- 
nection with  section  196a.  Counsel  for  re- 
spondent strenuously  contends  tbat  section 
195  of  tbe  Civil  Code  is  Inapplicable,  because 
the  criminal  proceeding  under  section  270  Is 
found  in  tbe  Penal  Code  which  as  to  all  crim- 
inal procedure  governs.  But  this  contention 
Is  not  sound.  A  mere  place  in  tbe  Codes  is 
not  decisive  of  the  effect  or  the  application 
of  Code  provisions.  The  CivU  Code  by  sec- 
tion 195  was  laying  down  a  role  of  public 
policy  in  a  matter  which  the  state  deemed 
vital  to  society;  It  was  following  the  civil- 
ized rule  and  made  it  applicable  under  all 
circumstances  where  tbe  question  of  legiti- 
macy of  children  bom  in  wedlock  was  sought 
to  be  raised,  prescribing  a  limitation  as  to 
tbe  persons  who  might  raise  the  question  by 
expressly  enumerating  those  who  might  do 
so;  it  eliminated  Itself  from  doing  it  under 
an  application  of  tbe  familiar  rule  tbat  an 
enumeration  of  persons  to  be  affected  by  a 


Oode  provision  Is  an  Implied  exclusion  of  all 
others.  By  tbe  Civil  Code  section  tbe  inquiry 
was  expressly  limited  on  behalf  of  certain 
persons.  When  It  came  to  providing  for  pro- 
ceedings under  section  270,  tbe  Legislatnre 
did  not  in  any  language  found  therein,  or 
anywhere  else,  abrogate  what  it  had  laid 
down  In  section  195  as  to  questioning  the 
legitimacy  of  a  child  born  in  wedlock.  This 
section  195  is  to  be  considered  with  section 
270  as  in  pari  materia  with  the  latter  and 
must  be  construed  as  a  part  of  it  PoL  Code, 
S  4480  et  seq. 

[2]  But  It  is  said  by  counsel  for  respondent 
tbat  authority  to  raise  tbe  question  of  legiti- 
macy where  tbe  child  Is  bom  in  wedlock 
must  be  implied  from  tbe  enactment  of  sec- 
tion 270  authorizing  tbe  criminal  proceeding; 
that  sucb  a  proceeding  can  only  be  brought 
In  the  name  of  the  state.  True,  the  criminal 
proceeding  must  be  In  the  name  of  the  state 
— tbe  people — and  Is  authorized  to  punlsb 
tbe  parent  of  an  illegitimate  or  legitimate 
child  for  an  omission  without  excuse  to  sup- 
port It  Parents  of  legitimate  children  ma; 
be  prosecuted  at  the  suit  of  the  state;  par- 
ents of  illegitimates  bom  out  of  wedlock  may 
also  be  prosecuted.  So  tbat  the  Code  provi- 
aloa  is  not  without  cases  for  its  application 
where  the  question  of  the  legitimacy  of  tbe 
child  win  not  arise  or  where  it  will  be  a 
proper  subject  of  inquiry  at  the  suit  of  tbe 
state.  But  when  It  Is  attempted  to  brin^ 
within  Its  terms  In  a  criminal  prosecution  a 
question  of  tbe  legitimacy  of  children  born 
In  wedlodc,  there  is  nothing  directly  or  infer- 
entially  In  the  language  of  section  270  which 
authorizes  tbe  state  to  raise  tbat  questl<n. 
To  the  contrary,  the  expressly  declared  jwllcy 
of  the  state  as  found  in  section  195  precludes 
it  from  doing  so,  and  in  the  Interests  of  pub- 
lic policy,  decency,  morality,  and  the  protec- 
tion of  Innocent  children  tbls  commends  It- 
self. Public  policy  and  common  decency  are 
opposed  to  the  bastardizing  of  children  bom 
in  wedlock  against  the  wishes  and  perhaps 
against  the  protest  of  their  putative  parents. 
If  neither  the  husband  nor  the  wife  to  an 
existing  marriage  desires  to  raise  any  ques- 
tion of  the  legitimacy  of  a  child  bom  during 
its  existence,  the  best  Interests  and  welfare 
of  society  will  be  promoted  if  the  state  like- 
wise declines  to  Intervene  In  raising  tbat 
question.  It  will  appear,  too,  that  tbe  wel- 
fare, comfort  and  happiness  of  Innocent  chil- 
dren are,  under  this  policy  of  the  state,  best 
conserved,  as  they  are  protected  against  the 
stigma  of  illegitimacy,  or  aspersions  cast  up- 
on their  birth  being  raised  by  third  persons, 
either  through  excessive  zeal  or  actuated  by 
sinister  motives  in  criminal  proceedings 
brought  In  the  name  of  the  state. 

Tbe  writ  is  granted,  and  the  petitioner 
ordered  discharged  from  custody. 

We  concur:  ANGELLOTTI,  C.  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  HENSHAW,  J.; 
SLOSS,J.;  LAWLOB,J. 
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KBENAN  T.  KEENAN  et  al.     (No.  2257.) 
(Sapreme  Gonrt  of  Nevada.     April  16,  1917.) 

1.  DiTOBCK      d=>330— JtTDOUKNT  —  CORSTBUO- 
TION. 

In  a  suit  institated  in  a  foreign  state  other 
than  the  state  of  her  husband's  residence  and  in 
which  he  had  no  property  a  wife  secured  a  de- 
cree of  divorce.  Held,  that  andi  decree,  thoagh 
treated  as  one  in  rem,  dissolving  the  bonds  of 
matrimony,  hits  no  binding  effect  in  personam 
against  the  defendant  husband,  though  he  was 
personally  served  with  process  in  the  state  of 
tiis  residence,  for  such  service  did  not  bring  him 
within  the  jurisdiction  of  the  foreign  court. 

lEd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.   §  839.] 

2.  DivoBCE  ^=9331  —  ALmoRT  —  Division  of 
Pbopebty — Statute. 

Rev.  Laws,  {  2166,  declares  that  in  case  of 
the  dissolution  of  the  marriage  the  community 
property  must  be  equally  divided  betweoi  the 
parties,  and  the  court  granting  the  decree  must 
make  such  division  as  the  nature  of  the  cage 
may  require,  provided  that  when  the  decree  is 
rendered,  on  the  ground  of  adultery  or  extreme 
cruelty,  the  party  found  guilty  ia  entitled  only  to 
such  portion  of  the  community  property  as  the 
court  granting  the  decree  may,  in  its  discretion, 
deem  Just  and  allow.  A  wife  secured  in  a  for- 
eign state  a  decree  divorcing  her  from  her  hus- 
band, who  was  a  resident  of  the.  state  of  Ne- 
vada, in  which  state  the  community  property  of 
the  parties  was  situated.  Held,  that  she  could 
Dot  thereafter  maintain  an  independent  action 
in  the  Nevada  courts  to  secure  a  division  of  the 
community  property  pursuant  to  the  statute; 
the  statute  having  retei-ence  only  to  the  court 
panting  the  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  {§  841,  842.] 

3.  JuDOMEWT  ®=»17(3)  —  Pbocess  —  Sbbtiob 
— Validitt. 

Process  cannot  run  beyond  the  borders  of 
the  state,  and  constructive  service  by  publication 
or  personal  service  on  a  nonresident  will  not 
support  a  decree  in  personam,  though  it  may 
support  a  decree  affecting  property  within  the 
state  where  process  is  issued. 

[Ed.   Note. — For  other   cases,  see  Judgment, 
Cent.  Dig.  §  28.] 

4.  Judokent  €=3818(3)— Fobeion  Judgiixitt— 
Actions  Upow. 

While  an  action  may  be  maintained  in  one 
state  on  a  judgment  or  decree  rendered  in  an- 
other, such  judgment  must  be  valid,  and  it  will 
support  no  action  where  rendered  against  a  non- 
resident, who  was  not  served  within  the  state 
and  did  not  appear. 

[Ed.  Note.— For   other  cases,  see  Judgment, 
Cent  Dig.  {{  1466-1470.] 

5.  Judgment  <s=3g23— Sebvicb  or  Pbocess— 
Sdbstitutbd  Sebvice. 

A  judgment  on  substituted  service  of  aum- 
Kiona  is  enforceable  only  on  the  property  within 
the  state  out  of  which  summons  is  issued. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent  Dig.  U  1491,  1501-1503.] 

6.  DivoBCE  0=»331  —  Actions  —  Division  of 

PHOPEBTT. 

Where  a  wife  procured  a  judgment  of  di- 
vorce in  a  foreign  state  other  than  Nevada,  of 
which  her  husband  was  a  resident,  she  cannot, 
on  the  ground  of  the  liberality  of  the  Nevada  di- 
vorce laws,  maintain  an  action  for  the  division  of 
WBmiinity   property   situated    in    Nevada,    for 


she  might  properly  have  maintained  her  suit  in 
Nevada. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  U  841,  842.] 

7.  AFPBAI.  and  EiBBOB  «=3240— Pbesentation 

OF  Gbounds  of  Eeview  in  Coubt  Below— 

Necessitt. 
The  dismissal  of  an  action  without  affording 
plaintiff  an  opportunity  to  amend  cannot  be 
complained  of,  where  there  was  no  application 
for  a  modification  of  the  order  or  for  time  to 
amend. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1372,  1373,  1400,  1406, 
1411,  1412.] 

8.  Afpxai.  and  Ebbob  «S31040(2)— Rbvixw— 
Harulbss  Ebbob. 

Where  plaintiffs  complaint  was  based  on  a 
record  of  a  judgment  rendered  in  a  foreign  state, 
the  sustaining  of  a  demurrer  and  dismissal  of 
the  complaint  without  affording  an  opportunity 
to  amend  was  harmless,  though  contrary  to  the 
better  practice,  for  an  amendment  could  not 
change  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4007.] 

Appeal  from  District  Conrt,  White  Pine 
County;   C.  J.  McFadden,  Judge. 

Action  by  Emma  G.  Keenan  against  Wil- 
liam M.  Keenan  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Paul  Plsey,  of  Boise,  Idaho,  for  appellant. 
James  Lockhart,  of  Ely,  for  respondents. 

McGARRAN,  C.  J.  This  action  was  pre- 
sumably brought  under  the  statute  of  this 
state  (section  2166,  Bevised  Laws  of  Nevada 
1912),  which  we  find  to  be  as  follows: 

"In  case  of  the  dissolution  of  the  marriage  by 
decree  of  any  conrt  of  competent  jurisdiction, 
the  community  property  must  be  equally  divid- 
ed between  the  parties,  and  the  court  grsuiting 
the  decree  must  make  such  order  for  the  divi- 
sion of  the  community  property,  or  the  sale  and 
equal  distribution  ctf  the  proceeds  thereof,  as  the 
nature  of  the  case  may  require ;  provided,  that 
when  the  decree  of  divorce  is  rendered  on  the 
ground  of  adultery  or  extreme  cruelty,  the  party 
found  guilty  thereof  is  only  entitled  to  such 
portion  of  the  community  property  as  the  conrt 
granting  the  decree  may,  in  its  discretion,  frtHU 
the  facts  in  the  case,  deem  just  and  allow;  and 
such  allowance  shall  be  subject  to  revision  on 
appeal  in  all  respects,  including  the  exercise  of 
discretion,  by  the  conrt  below. 

From  the  record  we  learn  that  appellant 
and  respondent  were  married  at  Los  Angeles, 
Cal.,  January  6,  1902;  that  on  August  31, 
1914,  pursuant  to  the  suit  and  prayer  of  this 
appellant,  a  decree  of  divorce  was  rendered 
by  the  district  court  of  Ada  county,  state  of 
Idaho.  At  the  time -of  the  hnngmg  of  the 
action  for  divorce,  this  respondent,  defend- 
ant in  the  divorce  action,  was  In  business  and 
In  possession  of  certain  real  and  personal 
property  at  the  town  of  East  Ely,  White 
Pine  county,  Nev.  Nothing  in  the  record 
would  indicate  that  he  was  ever  a  resident 
of  Idaho.  Summons  tn  the  divorce  action 
commenced  in  Ada  county,  Idaho,  was  serr- 
ed  upon  the  defendant,  respondent  here,  per- 
sonally, at  East  Ely,  White  Pine  county,  Nev. 
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The  record  discloses  that  In  tbe  divorce  ao 
tlon  In  Idah(>  tbls  respondent  made  no  ap- 
pearance, either  In  person  or  by  attorney, 
and  made  no  attempt  to  plead  or  defend  In 
said  action;  hence  default  was  entered 
against  him.  Some  time  after  the  decree  of 
divorce  was  entered  In  the  Idaho  court,  thlfj 
action  was  commenced  In  the  district  court 
of  White  Pine  county  for  a  partition  of  the 
real  and  personal  property  "according  to  the 
respective  rights  of  the  parties  interested 
therein,"  and  that  the  defendant  Keenan,  re- 
spondent here,  be  made  to  disclose  and  ac- 
count for  the  i>ersonal  property  and  the  val- 
ue thereof  on  hand  on  the  3d  day  of  Angust, 
1914,  and  the  rents  and  profits  of  said  real 
property  and  the  profits  of  his  business  since 
that  date.  A  demurrer  raising  the  question 
of  Jurisdiction  having  been  sustained  by  the 
trial  court,  appeal  is  taken  to  this  court 
from  .such  order. 

[1]  We  deem  it  unnecessary,,  in  arriving  at 
a  conclusion  here,  to  pass  upon  questions  sug- 
gested as  to  the  Jurisdiction  of  the  Idaho 
court  to  render  the  decree  of  divorce.  The 
appellant  here,  plaintiff  in  the  Idaho  court, 
chose  that  forum  to  determine  and  terminate 
the  marriage  status  existing  between  herself 
and  the  respondent.  The  record  would  Indi- 
cate that  at  the  time  of  the  commencement 
of  the  action  in  Idaho  the  respondent  was 
living  in  this  state  and  was  in  possession  of 
considerable  property  situated  in  this  state. 
It  appears  from  the  decree  of  the  Idaho 
court,  copy  of  which  is  in  the  record,  that 
no  properly  of  any  nature  belonging  to  re- 
spondent or  in  which  be  was  at  all  interest- 
ed was  found  in  the  state  of  Idaho.  This 
fact  must  have  been  known  to  the  wife  prior 
to  the  commencement  of  her  action  for  di- 
vorce, and  we  refrain  from  conjecture  as  to 
why  snch  action  was  commenced  in  a  Juris- 
diction other  than  that  in  which  the  husband 
resided  and  the  community  property,  if  it 
was  community  property,  existed.  Appellant 
here,  however,  having  submitted  her  cause 
for  divorce  to  the  Idaho  court,  is  entitled  to 
the  full  force  and  effect  of  the  Idaho  decree 
in  so  far  as  the  court  rendering  that  decree 
had  power  to  make  it  effective,  but  no  more. 
As  to  whether  that  court  had  Jurisdiction, 
in  view  of  the  allegations  of  the  complaint 
for  divorce,  to  determine  the  marriage  status 
of  the  x>artles  or  to  render  a  valid  decree,  is 
not  a  question  with  which  we  deem  It  neces- 
sary to  deal.  An  action  in  divorce  is  gener- 
ally regarded  as  proceedings  In  rem,  and  the 
Idaho  court  may  have  been,  and  probably 
was,  warranted  in  entering  Its  decree  dis- 
solving the  marriage  status,  Inasmuch  as 
one  of  the  parties  was  deemed  to  be  prop- 
erly before  that  court;  but  further  than  this 
the  Idaho  court  could  not,  and,  Indeed,  did 
not,  attempt  to  go.  It  had  acquired  no  Juris- 
diction over  either  the  person  of  the  defend- 
ant in  the  divorce  action,  respondent  here,  or 
over  the  property.    Whatever  may  be  the 


effect  of  the  decree  of  the  Idaho  court  on  the 
marriage  status  of  respondent  here,  the  great 
weight  of  authority  holds  that  under  gudb 
circumstances  as  those  presented  in  the  rec- 
ord no  binding  decree  in  personam  could 
have  been  entered  against  the  respondent 
Black  on  Judgments,  vol.  2,  f  933;  Pennov- 
er  V.  Neff,  95  U.  S.  714,  24  I*  Ed.  565 ;  Proc- 
tor V.  Proctor,  216  lU.  276,  74  N.  E.  145,  68 
L.  B.  A.  673,  106  Am.  St  Hep.  168,  2  Ann. 
Cas.  819. 

The  proceedings  here  have  not  even  the 
dignity  of  a  personal  Judgment  rendered 
against  the  respondent  in  a  foreign  state. 
Indeed,  even  tf  such  were  the  case,  under  the 
rule  announced  by  most  eminent  authority, 
such  would  be  void,  defendant  in  that  action 
having  been  at  the  time  of  the  rendition  of 
the  Judgment  a  nonresident  of  the  state  In 
which  the  Judgment  was  rendered,  and  be 
never  having  been  brought  within  the  Juris- 
diction of  the  Idaho  court  Haddock  v.  Had- 
dock, 201  C.  S.  667,  26  Sup.  Ct  6%,  50  L. 
Ed.  867,  B  Ann.  Caa.  1;  Pennoyer  v.  Neff, 
supra. 

[2]  Our  statute  (section  21669  rtiied  upon 
here,  is,  in  our  Judgment  quite  distinct  in 
so  far  as  its  Intendment  is  concerned: 

"In  case  of  the  dissolution  of  the  marriage  by 
decree  of  any  court  of  competent  jurisdictioo, 
the  community  property  most  be  equally  divid- 
ed between  the  parties,  and  the  court  granting 
the  decree  must  make  such  order  for  the  division 
of  the  community  property  •  •  •  as  the  na- 
ture of  the  case  may  require." 

It  is  "the  court  granting  the  decree"  that 
must  make  such  order  for  the  division  of  the 
community  property.  The  expression  here 
emphasized  is  found  later  on  In  the  same 
section,  and  in  each  instance  its  intendment 
is  clearly  indicated.  Continuing,  the  statute 
reads: 

"When  the  decree  of  divorce  is  rendered  on  the 
ground  of  adultery  or  extreme  cruelty,  the  party 
found  guilty  thereof  is  only  entitled  to  such  po> 
tion  of  the  community  property  as  tiie  ooart 
granting  the  decree  may    *    •    *    allow." 

In  the  case  at  bar,  it  was  a  foreign  court 
a  tribunal  In  a  foreign  Jurisdiction,  that 
granted  the  decree.  No  court  having  Juris- 
diction over -the  projjcrty  was  called  upon  to 
render  a  decree  dissolving  the  marriage  sta- 
tus or  to .  determine  as  to  equitable  distribu- 
tion. Hence  this  is  not  a  case  involving  dis- 
solution of  a  marriage  status  by  decree  of  a 
court  of  competent  Jurisdiction  in  so  far  as 
the  community  property  is  concerned. 

In  California,  under  a  somewhat  similar 
condition,  the  conrts  have  held  that  when  a 
decree  of  divorce  is  granted  and  no  disposi- 
tion made  of  the  community  property,  the 
wife  might  assert  her  Interest  In  such  prop- 
erty by  another  suit  in  another  court  but  In 
the  same  state.  To  the  same  effect  has  been 
the  holding  in  a  Texas  case.  De  Godey  v. 
Godey,  39  Cal.  157 ;  Whetstone  v.  Coffey,  4S 
Tex.  209.  We  do  not  here  assume  to  deter- 
mine, aud,  indeed,  the  question  is  not  before 
i  us,   as  to   whether   a  sluiilar   construction 
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would  apply  to  our  statute  under  like  condi- 
tions. 

[3]  It  Is  a  well-settled  rule  that  process 
from  the  tribunals  of  one  state  cannot  run 
Into  another  and  summon  parties  therein 
domtcUed  to  respond.  It  is  equally  true  of 
process  sent  to  parties  out  of  the  state  in  so 
far  as  such  would  tend  to  establish  personal 
liability.  Whatever  might  be  said  as  to  the 
validity  of  the  Judgment  and  the  decree  of 
divorce  rendered  by  the  Idaho  court  as  the 
same  mlg^t  have  affected  property  of  re- 
spondent In  the  State  of  Idaho,  where  serv- 
ice of  summons  was  by  publication  or  by  per- 
sonal service  In  a  foreign  jurisdiction,  it 
will  suffice  to  say  in  the  matter  at  bar  that 
the  effect  of  the  decree  of  the  Idaho  court  on 
property  within  this  jurisdiction  is  nil.  16 
R.  C.  I*  913. 

£4]  It  is  stated  as  a  proposition  of  law 
that  an  action  may  be  maintained  ^n  one 
state  on  a  judgment  or  decree  rendered  in 
another,  whenever  such  Judgment  or  decree 
creates  a  personal  obligation.  But  where 
such  rule  is  sought  to  l>e  enforced,  the  Juris- 
diction of  the  court  rendering  the  original 
Judgment  or  decree  must  be  complete.  Such 
cannot  be  said  when  the  court  rendering  the 
orlsloal  decree  has  never  acquired  Jurisdic- 
tion either  over  the  person  of  the  defendant 
or  over  property  that  might  be  involved. 

Where  a  party  is  neither  within  the  Juris- 
diction nor  served  with  process  therein,  and 
no  voluntary  appearance  is  made  to  the  suit 
either  by  himself  or  by  his  authorized  rep- 
resentative, the  role  is  eminently  supported 
that  a  Judgment  under  such  circumstances 
cannot  be  enforced  against  him  in  a  foreign 
state.  McVicker  v.  Beedy,  31  Me.  314,  50  Am. 
Dec.  666;  Phelps  v.  Brewer,  19  Cush.  (Mass.) 
380,  57  Am.  Dec.  56;  15  B,  C.  L.  912;  Mc- 
Creery  v.  Davis,  44  S.  C.  195,  22  S.  BX  178, 
28  L.  R.  A.  655,  61  Am.  St.  Rep.  794;  Grant 
V.  Swank,  74  W.  Va.  93,  81  S.  E.  967,  L.  B. 
A.  1915B,  881. 

[5]  Eminent  authority  supports  the  rule 
that  where  there  is  substituted  service  of 
summons,  the  most  that  can  be  acquired  is 
a  Judgment  enforceable  upon  property  within 
the  state.    15  R,  C.  U  913. 

The  identical  question  found  in  the  case  at 
bar,  but  considered  under  circumstances 
which  If  presented  here  would  be  much  more 
favorable  to  the  contention  of  appellant, 
was  decided  in  the  case  of  Barrett  v.  Falling, 
111  U.  S.  523,  4  Sup,  Ct.  598,  28  I*  Ed.  505, 
wherein  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon  held  that 
a  statute  somewhat  similar  to  ours,  existing 
in  the  state  of  Oregon,  was  limited  as  to  its 
effect  to  divorces  granted  by  the  fiourts  of 
Oregon,  and  could  not  be  taken  advantage  of 
to  affect  community  property  within  the  state 
of  Oregon,  where  the  divorce  was  granted  in 
another  Jurisdiction.  In  that  case  the  di- 
vorce had  been  granted  In  the  state  of  Cali- 
fornia; the  Jurisdictional  features  were  com- 
plete, inasmuch  as  both  parties  were  before 
164P.-23 


the  California  court  at  the  time  that  tribu- 
nal granted  the  decree.  The  opinion  of  Mr. 
Justice  Gray  in  dealing  with  the  question  is 
quite  Illuminative  of  the  subject,  and  the 
principles  of  law  there  enunciated  we  think 
may  be  applied  with  propriety  to  the  matter 
at  bar. 

[8]  Counsel  for  appellant,  in  his  brief,  lays 
much  stress  on  the  liberality  of  the  divorce 
laws  of  Nevada,  and  by  way  of  argument  in- 
fers that  by  reason  of  such  laws  the  courts 
of  this  state  as  a  matter  of  comity  should 
recognize  the  decree  granted  to  appellant  in 
the  state  of  Idaho. 

Counsel's  position  in  this  respect  is  dwelt 
upon  at  length  by  the  Supreme  Court  of  Ida- 
ho in  a  case,  the  circumstances  of  which  were 
almost  Identical  to  those  presented  in  the 
matter  at  bar,  wherein  that  court  held  that 
where  the  wife  abandoned  her  husband  and 
home  in  the  state  of  Idaho. and  took  up  her 
residence  in  another  state,  voluntarily  leav- 
ing the  Jurisdiction  of  Idaho  and  leaving  the 
domicile  and  community  property  located  In 
that  state,  and  obtained  a  decree  of  divorce 
in  another  Jurisdiction  on  constructive  serv- 
ice, she  could  not  thereafter  maintain  an  in- 
dependent action  within  the  Jurisdiction  of 
the  state  of  Idaho  for  a  division  of  the  com- 
munity property  located  therein.  Bedal  v. 
Sake,  10  Idaho.  270,  77  Pac.  838,  66  L.  R.  A. 
60.  The  court  in  that  case  dwelt  at  some 
length  on  the  subject,  and  took  occasion  to 
observe  that : 

"The  pounds  upon  which  a  divorce  may  be 
granted  m  this  state  (Idaho)  are  as  numerous  as 
any  of  our  sister  states.  Hence,  under  ordinary 
circumstances  and  conditions,  it  is  unnecessary 
for  any  one  to  seek  another  forum  in  which  to 
prosecute  an  action  for  divorce.  The  plaintiff 
in  this  action,  for  some  reason  beat  known  to 
herself,  saw  fit  to  leave  this  state  and  prosecute 
her_  action  in  Oregon,  certainly  knowing  that 
a  division  of  the  community  property  could  not 
be  decreed  by  the  courts  of  that  state  on  a  serv- 
ice by  publication.  *  •  •  As  we  view  it,  it 
was  the  duty  of  the  plaintiff  to  commence  her 
action  in  the  jurisdiction  wh^e  the  property 
was  situated,  procure  personal  service  on  the  de- 
fendant, and  thus  acquire  jurisdiction  of  the 
property,  and,  in  the  disposition  of  the  case, 
place  the  court  in  a  position  to  settle  their  mari- 
tal relations  as  well  as  their  property  rights." 

Wte  deem  the  obeervation  of  the  Supreme 
Court  of  Idaho  quite  appropriate  and  applica- 
ble to  the  matter  at  bar,  in  view  of  the  cir- 
cumstances of  the  case. 

[7]  Counsel  for  appellant  complains  of  the 
action  of  the  trial  court  in  dismissing  the 
proceedings  without  affording  opportunity  for 
appellant  to  amend.  Whatever  force  there 
might  have  been  in  the  contention  of  appel- 
lant In  this  respect,  we  take  it  to  have  lost 
its  significance,  inasmuch  as  no  application 
was  made  to  the  trial  court  for  either  a  modi- 
fication of  the  order  dismissing  the  action  or 
for  time  in  which  to  amend. 

[>]  In  all  cases  where  a  demurrer  to  a  com- 
plaint is  overruled,  we  suggest  that  It  is 
proper  practice  for  the  court  to  afford  oppor- 
tunity for  amendment     In  the  matt^  at 
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bar,  however,  tbe  complaint  In  the  action  was 
based  upon  the  record  of  the  Idaho  court,  all 
of  which  was  fully  set  forth.  It  would  be 
difficult  to  conjecture  how  or  to  what  extent 
the  complaint  could  have  been  amended,  even 
had  opportunity  been  afforded.  Hence,  as  we 
view  tt,  no  prejudice  resulted  from  the  action 
of  the  court  In  falling  to  extend  time  In 
which  appellant  might  amend. 

The  order  of  tbe  lower  court  in  sustaining 
tbe  demurrer  should  not  be  disturbed.  The 
order  appealed  from  is  therefore  affirmed. 

SANDERS,  J.,  concurs.  COLEIXAN,  J., 
did  not  participate. 


SMITH  V.  GRAHAM  et  al. 

(Supreme  Court  of  Idaho.    Feb.  23,  1917.    Re- 
hearing Denied  April  19,  1917.) 

1.  Sbebiffs  and  Constables  is=s>92— Indku- 
NiTT  Bond— DuTT  of  Officeb. 

Under  the  provisions  of  section  4478,  Rev. 
Codes,  as  amended  b^  Sess.  Laws  1913,  p.  308, 
where  property,  levied  on  by  a  constable  is 
claimed  by  a  stranger  to  the  writ,  the  officer  is 
not  bound  to  proceed  further  with  the  execution 
of  his  writ;  but  when  he  has  demanded  and  ac- 
cepted indemnityj  he  is  bound  to  proceed  and 
rely  on  his  bond  in  indemnity. 

[EM.  Note. — For  other  cases,  see  Sherifis  and 
Constables,  Cent.  Dig.  {§  134,  135.] 

2.  Trial  «=>251(2)  —  Instbuotiohs  —  Evi- 
dence. 

Where  it  appears  that  the  only  question 
properly  at  issue  in  an  action  was  as  to  whether 
or  not  the  defendant  had  performed  his  statu- 
tory duty  as  constable  in  ■  proceeding  to  levy 
upon  sumdent  property  of  the  judgment  debtor 
to  satisfy  the  judgment,  and  that  the  question 
of  the  solvency  of  the  judgment  debtor  was 
therefore  immaterial,  an  instruction  by  the 
tried  court  upon  the  latter  question  is  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  689.] 

8.  Tbial  «=>251{2)  —  Instbuctions  —  Evi- 
dence. 
Held,  that  the  question  of  the  exemption  of 
the  property  levied  upon  is  not  involved  in  this 
case,  as  it  appears  that  the  judgment  debtor 
made  no  claim  of  exemption,  and  the  court  ac- 
cordingly erred  in  instructing  the  jury  upon 
the  question  of  exemption. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfe.  i  689.1 

Appeal  from  District  Court,  Twin  Falls 
County;  Cbas.  O.  Stockslager,  Judge. 

Action  by  t>.  C.  Smith  against  R.  A.  Gra- 
ham and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  remand-' 
ed,  with  instruction  to  enter  Judgment  for 
plaintiff  against  defendants. 

See,  also,  25  Idaho,  174,  136  Pac.  801. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lant Longley  &  Hazel,  of  Twin  Falls,  for 
respondents. 

BUDGE,  C.  J.  Appellant  here  recovered 
a  Judgment  against  one  Dora  Patrle  In  the 
probate  court  of  Twin  Falls  county,  on  June 
24,  1911,  for  the  satisfaction  of  which  a  writ 


of  execntlon  was  duly  issued  out  of  said 
court  on  the  14tb  day  of  August,  1911,  and 
by  respondent,  as  constable  of  precinct  No. 
1,  Twin  Falls  county,  levied  upon  certain  per- 
sonal property  alleged  to  have  been  tbe  prop- 
erty of  said  Patrie.  On  tbe  16th  day  <rf 
August,  1911,  one  Cherry  notified  the  re- 
siiondent  Grabam  that  he  was  tbe  owner  of 
said  property,  and  demanded  that  the  title 
to  tbe  same  be  tried  by  a  constable's  jury, 
as  provided  for  by  section  4478,  Rev.  Codes, 
as  amended  by  tbe  Sess.  taws  1913,  p.  308. 
Whereupon  Gratiam  summoned  said  Jury,  to 
whom  tbe  questl<Hi  of  tbe  ownership  of  tbe 
property  was  submitted.  The  Jury  found  that 
the  property  belonged  to  Cherry.  Q^ereupon 
Graham  notified  appellant  that  be  would  not 
proceed  further  under  the  execution  unless 
indemnified  by  appellant  On  the  29th  day 
of  August,  1911,  the  appellant  furnished  Gra- 
ham with  a  bond  in  the  sum  of  $600,  which 
was  accepted  and  filed  with  tbe  probate  court 
on  the  Ist  day  of  September,  1911,  and  the 
said  property,  levied  upon  under  the  writ  of 
execution,  was  on  that  day  advertised  to  be 
sold  on  the  7tb  day  of  September,  1911.  On 
the  2d  day  of  September,  1911,  however,  it 
appears  that  Graham  returned  the  execution 
wholly  unsatisfied. 

This  action  was  commenced  against  Gra- 
ham and  his  sureties  on  his  official  bond  to 
recover  damages  for  his  alleged  failure  and 
neglect  to  properly  perform  the  official  du- 
ties of  his  office  as  such  constable  of  said 
prednct,  in  that  he  failed,  neglected,  and 
refused  to  satisfy  said  Judgment  by  the  sale 
of  tbe  said  property,  levied  upon  by  him 
after  be  had  been  furnished,  upon  demand, 
and  accepted  an  indemnity  bond.  This  con- 
troversy was  before  this  court  upon  a  prior 
occasion,  and  will  be  found  reported  In  25 
Idaho,  174,  136  Pac.  801,  to  which  reference 
may  be  bad  for  a  more  detailed  statement  of 
tbe  facts. 

We  deem  it  necessary  to  consider  only  the 
two  following  assignments  of  error:  First, 
that  the  verdict  of  the  Jury  was  contrary  to 
the  evidence;  second,  the  action  of  the  trial 
court  in  giving  and  refusing  to  give  certain 
instructions.  The-assilgnments  will  be  dis- 
cussed in  the  order  stated. 

[1]  It  Is  admitted  in  this  case  that  judg- 
ment was  duly  entered ;  that  a  writ  of  ex- 
ecution Issued  out  of  the  probate  court ;  that 
said  writ  was  delivered  to  the  respondest 
Graham,  as  constable  of  said  precinct,  and 
that  be  levied  upon  certain  personal  property 
alleged  to  have  been  the  property  of  the 
Judgment  debtor;  that  tbe  property  was 
claimed  by  a  tbird  party,  whereupon  an  in- 
demnity bond  was  demanded,  furnished,  ac- 
cepted, and  filed  with  tbe  probate  court; 
that  tbe  property  was  advertised  for  sale; 
and  that  tbe  execution  was  returned  unsatis- 
fied. Under  these  facts,  in  our  opinion,  the 
appellant  was  entitled  to  recover  Judgment 
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against  the  constable,  Graham,  a:nd  Ms  rare-' 
ties.     Section  M78  Rev.  Codes,  as  amended 
by  the  Sess.  Laws  1913,  p.  30S,  provides: 

"If  the  propeitr  levied  on  be  claimed  b7_  a 
third  party  as  his  property  by  a  written  claim 
*  *  *  and  stating  tiie  grrounds  of  such  title, 
and  served  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property,  unless  the  plaintiff, 
or  the  person  in  whose  favor  the  writ  of  execu- 
tion runs,  on  demand,  indemnify  die  sheriff 
against  such  claim  by  an  undertaking  by  at 
least  two  good  and  suiScieut  sureties." 

As  was  stated  In  substance  In  the  former 
<9inion  In  this  case:  This  statute  was  en- 
acted for  the  purpose  of  meeting  the  kind  of 
a  sltaatlon  which  arose  in  this  transaction. 
Where  the  officer  entertains  doubt  as  to  the 
title  to  the  property  or  the  right  of  the  third 
person  who  claims  it,  he  may  call  a  Jury  of 
his  own  selection.  If  the  Jury  returns  a 
verdict  that  the  pn^ierty  belongs  to  the  third 
party  claimant,  then  the  statute  is  explicit 
to  the  effect  that  the  officer  "may  relinquish 
the  levy,  unless  the  Judgment  creditor  give 
him  a  sufficient  Indemnity  for  proceediog 
thereon."  After  the  Jury  has  decided  against 
the  title  of  the  execution  debtor,  the  respond- 
ent may  refuse  to  proceed  a  step  further  with 
Ihe  execution  of  the  writ  unless  he  receives 
a  satisfactory  indemnity  bond  from  the  exe- 
cution creditor.  When  that  bond  Is  given 
the  sheriff  no  longer  has  any  discretion,  he 
must  proceed  and  sell  the  property,  for  the 
reason  that  he  has  received  security  suffi- 
cient to  cover  all  damages  which  may  be  re- 
covered against  him  in  the  event  the  third 
party  claimant  is  able  to  establish  bis  title 
to  the  property,  In  a  Judicial  proceeding  and 
obtain  a  Judgment  In  damages  for  conversion 
of  tbe  property.  Smith  t.  Graham,  supra. 
In  the  case  of  Corson  ▼.  Hunt  et  al.,  14  Pa. 
510,  53  Am.  Dea  668,  the  court  said: 

"It  is  in  full  proof  that  an  execution  was  put 
into  the  hands  of  the  defendant,  who  was  a 
cuistable,  by  the  justice,  and  that  a  short  time 
afterwards,  he  said  he  had  levied,  but  that  some 
person  had  claimed  the  proper^.  A  bond  pf 
indemnity  was  then  given  to  him,  at  his  request, 
which  he  accepted,  expreesing  himself  satisfied 
therewith.  Notwithstanding  which,  the  con- 
itsble  made  tbe  toUowing  false  return:  'JEle- 
tnmed  for  want  of  sufficient  indemnification.' 
•  •  •  He  was  bound  to  proceed  to  sell  the 
toods  levied  upon  in  satisfaction  of  the  debt, 
ud  his  neglect  or  omission  to  do  so  rendered 
him  responsible  to  the-  plaintiffs  for  the  amount 
of  the  execution,  .  *    *    *    but,  having  demand- 


ed and  accepted  Indemnity,  •  •  •  he  is 
compelled  on.  his  part  to  proceed  to  a  sale  of 
the  goods,  and  must  look  to  his  bond  for  in- 
demnity." 

To  the  same  effect  are  the  following  au- 
thorities: Adams  V.  Dlsston,  44  N.  J.  Law, 
6S2;  Stone  v.  Pointer,  5  Munf.  (Va.)  287; 
Davis  v.  Tlbbats  et  ah,  7  J.  J.  Marsh.  (Ky.) 
264 ;  10  R.  G.  h.  1285;  and  Murfree  on  Sher- 
iffs, par.  614. 

We  thlnX  the  general  rule  to  he  that  under 
a  statute  such  as  we  have  In  this  state  (sec- 
tion 4478,  ReT.  Codes,  as  amended  by  the 
Sess.  lisws  1913,  p.  308),  after  an  execution, 
Issued  upon  a  valid  Judgment,  is  delivered  to 
a  sheriff  or  constable,  it  is  his  duty  to  pro- 
ceed and  levy  upon  sufficient  of  the  property 
of  the  Judgment  debtor  to  satisfy  the  Judg- 
ment, and  If  the  property  so  levied  upon  be 
claimed  by  a  third  i)arty,  he  may  refuse  to 
proceed  further  and  demand  a  bcmd  of  in- 
demnity; and  if  this  is  furnished  by  the 
Judgment  creditor  and  accepted  by  the  offi- 
cer, It  then  becomes  his  duty  to  sell  the  same, 
unless  enjoined  by  a  court  of  competent  Ju- 
risdiction, and  he  cannot  Juklfy  his  refasal 
to  sell  such  property  by  showing  that  It  did 
not  belong  to  the  Judgment  debtor  or  was  not 
subject  to  levy. 

[2,  3]  All  of  the  material  facts  alleged  in 
the  plaintiffs  complaint  are  admitted  by  the 
answer,  and  are  supported  by  the  undisputed 
evidence  in  the  case.  We  have  examined  the 
instructions  given  by  the  trial  Judge,  and, 
without  discussing  them  separately,  will  say 
that  many  of  them  are  erroneous  as  well  as 
misleading,  and  only  tended  to  confuse  the 
minds  of  the  Jury.  The  learned  trial  court 
proceeded  upon  the  erroneous  theory  that 
the  question  of  exemption  of  the  property 
levied  upon  was  Involved,  although  it  clearly 
appeared  that  the  Judgnient  debtor  made  no 
such  claim.  It  further  appears  that  the  ques- 
tion of  the  solvency  of  the  Judgment  debtor 
was  made  an  Issue  upon  the  trial,  which  was 
also  wholly  Immaterial.  The  Judgment  of 
the  court  Is  reversed,  and  the  cause  remand- 
ed, vrlth  Instructlcms  to  the  trial  court  to 
enter  Judgment  in  favor  of  the  appellant  and 
against  respondents,  as  prayed  for  in  plain- 
tlCTs  complaint.    Costs  awarded  to  appellant 

MORGAN  and  RICE,  JJ.,  concur. 
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In  re  CALI^AHAN. 

CAIiLAHAN  V.  DUNN,  EMstrict  Judge. 

(Supreme  Court  of  Idaho.    March  23,  1917.) 

1.  DiTOBCK  «=>214<4)— Motion  roB  Ai.iHoifY 

— PI.AOB  or  HEARINa. 

A  motion  for  alimony  and  suit  money  in  an 
action  for  divorce  must  be  heard  in  the  county 
or  district  in  which  the  action  is  pending. 

[Ed.  Note.— For  other  caMS,  see  Divorce, 
Cent  Dig.  Si  62S-631.1 

2.  DiVOBCE  «E3210— AUUONT  ARD  STTR  MON- 
BY— Obdeb. 

An  order  for  alimony  and  suit  money  cannot 
be  made  in  an  original  proceeding  in  this  court 
instituted  for  the  purpose  of  prohibiting  a  trial 
judge  from  exceeding  his  powers  in  a  divorce 
action. 

fEd.  Note.— For  other  cas^s,  see  Divorce,  Cent 
Dig.  SI  610-612.] 

Original  application  by  James  V.  Callahan 
for  a  writ  of  prohibition  to  Hon.  Robert  N. 
Dunn,  one  of  the  Judges  of  the  District  Court 
of  the  Eighth  Judicial  District  of  the  State 
of  Idaho.    Alternative  writ  made  absolute. 

Walter  H.  Hansen  and  H.  L.  Heward,  both 
of  Wallace,  for  plaintiff.  Featherstone  & 
Pox,  of  Wallace,  for  Helen  Elizabeth  Cal- 
lahan. 

RICE,  J.  James  F.  Callahan  instituted 
;)roceedlngs  in  the  district  court  of  the  First 
judicial  district,  in  and  for  the  county  of 
Shoshone,  against  Helen  Elizabeth  Callahan, 
for  the  purpose  of  obtaining  a  decree  of  di- 
vorce and  settlement  of  property  rights  be- 
tween the  parties. 

On  the  2d  day  of  January,  1917,  upon  the 
application  of  the  defendant  in  that  action, 
an  order  was  entered  changing  the  place  of 
trial  of  said  cause  "to  the  district  court  of 
the  Eighth  Judicial  district  of  the  state  of 
Idaho  and  to  the  Honorable  Robert  N.  Dunn, 
one  of  the  judges  of  the  said  district  court" 

On  the  10th  day  of  January,  1917,  James 
F.  Callahan  perfected  an  appeal  from  the 
order  changing  the  place  of  trial.  On  the 
same  date  Helen  Elizabeth  Callahan  served 
upon  the  attorneys  for  James  F.  Callahan  In 
said  action  a  second  amended  answer  and 
cross-complaint  and  affidavits  in  support  of 
a  motion  and  notice  of  motion  for  suit  money, 
attorney's  fees,  and  temporary  alimony.  The 
pleadings  and  other  papers  so  served  were 
all  entitled  In  the  district  court  of  the  First 
judicial,  district  of  Idaho,  in  and  for  the 
county  of  Shoshone. 

The  notice  was  to  the  effect  that  the  de- 
fendant would  move  the  Honorable  Robert  N. 
Dunn,  one  of  the  judges  of  the  Eighth  judi- 
cial district  of  the  state  of  Idaho,  to  grant 
the  order.  The  concluding  portion  of  the 
notice  is  as  follows: 

"The  said  motion  will  be  made  before  the  said 
Honorable  Robert  N.  Dunn,  judge  of  the  district 
court  of  the  Eighth  judicial  district,  as  afore- 
said, under  the  provisions  of  section  3894  of 


the  Revised  Codes  of  the  itate  of  Idaho,  and  b; 
reason  of  the  absence  of  the  said  Honorable 
William  W.  Woods,  judge  of  the  above-entitled 
court  from  the  state  of  Idaho,  said  absence  be- 
ing evidenced,  among  other  things,  by  the  certifi- 
cate of  the  clerk  of  the  above  entitled  court, 
which  said  certificate  la  also  hereunto  anneied, 
hereby  referred  to  and  made  a  part  hereof." 

The  certificate  referred  to  states  that  the 
Honorable  William  W.  Woods,  judge  of  the 
First  judicial  district  of  the  state,  was  ab- 
sent from  the  district  and  the  state,  havfaig 
left  on  the  2d  day  of  January,  1917.  The 
plaintUE  was  notified  that  the  motion  would 
be  heard  on. the  20th  day  at  January,  1917, 
at  chambers  In  the  conrthouse  In  the  city  of 
Wallace,  Shoshone  county,  Idaho. 

It  further  appears  that  Judge  Dunn  was 
unable  to  hear  the  motion  on  the  day  speci- 
fied in  the  notice,  and  orally  notified  the 
plalntlfTs  attorneys  that  the  hearing  would 
not  be  had  until  the  29th  of  January.  On 
the  16th  day  of  January,  1917,  Judge  Dann 
made  the  following  order: 

"It  is  ordered  that  the  time  of  the  notice  of 
motion  of  the  defendant  in  the  above-entitled 
action  for  temporary  alimony,  suit  money,  and 
attorney's  fees  be  and  the  same  hereby  is  short- 
ened, and  that  the  said  motion  be  set  for  hear- 
ing and  heard  before  the  undersigned  judge  at 
chambers  in  the  courthouse  at  Sandpoint.  Bon- 
ner county,  Idaho,  on  the  20th  day  of  January, 
A.  D.,  1917,  at  2  o'clock  in  the  aftemooQ  of 
said  day,  or  as  soon  thereafter  as  counsel  can 
be  heard." 

The  said  order  was  made  at  chambers  at 
Sandpoint,  in  the  county  of  Bonner,  and 
within  the  Eighth  judicial  district  of  the 
state.  It  was  served  on  the  attorney  for 
James  F.  Callahan  on  the  17th  day  of  Janu- 
ary, 1917.  On  the  18th  day  of  January,  1917, 
It  was  stipulated  by  the  attorneys  for  the 
parties  to  said  action  that  the  time  for  the 
hearing  might  be  fixed  for  the  24tb  day  of 
January,  1917,  without  the  said  James  F. 
Callahan  waiving  any  of  Uls  rights,  legal 
or  otherwise,  and  saving  all  his  right  to  ques- 
tion and  diallenge  the  jurisdiction  of  the  said 
Robert  N.  Dunn  to  hear  such  matter  at  said 
or  any  time  or  place.  Upon  application  of 
James  F.  Callahan  an  alternative  writ  oC 
prohibition  was  Issued  out  of  this  court  to 
the  defendant,  directing  him  to  show  cause 
why  such  alternative  writ  Should  not  be 
made  absolute. 

[1]  Helen  Elizabeth  Callahan  gave  her  no- 
tice of  application  for  alimony,  suit  money, 
and  attorney's  fees  upon  the  theory  that  the 
original  divorce  action  is  still  pending  in  the 
district  court  of  the  First  judicial  district, 
In  and  for  the  county  of  Shoshone.  The  sub- 
stance of  the  notice  of  motion  expressly  states 
that  the  matter  Is  to  be  heard  before  the 
Honorable  Robert  N.  Dunn,  one  of  the  judges 
of  the  Eighth  judicial  district,  on  account  of 
the  absence  of  the  judge  of  the  First  judicial 
district,  and  pursuant  to  section  3894,  Rev. 
Codes. 

Said  section  of  the  Revised.   Codes,  as 
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amended    by   Sess.  Lavrs  1911,  p.  676,  pro- 
vides : 

"In  cnse  of  a  vacancy  in  the  office  of  any  dis- 
trict judge,  or  in  his  absence  from  the  Judicial 
district  or  state,  or  his  sickness  or  inability  to 
act  from  any  cause,  motions  may  be  made  before, 
or  orders  rranted  by,  any  other  district  judge, 
who  shall  have  the  same  jurisdiction  under  this 
chapter  as  though  he  vras  the  judge  of  said  dis- 
trict, and  orders,  writs  and  judgments  entered 
by  such  judge  shall  be  made  matters  of  record 
as  herein  directed  and  have  the  same  effect  as 
though  made  by  the  judge  of  said  district." 

This  notice  precludes  any  contention  that 
the  matter  was  pending  In  any  county  com- 
prising the  Eighth  judicial  district.  It  waa 
wholly  insufficient  to  empower  any  court  of 
the  Eighth  Judicial  district,  or  any  judge 
thereof,  to  bear  the  motion  or  make  an  or- 
der therein.  In  view  of  this  condition  of  the 
record,  the  consideration  of  this  case  will 
proceed  upon  the  theory  that  the  order  chang- 
ing venne  did  not  divest  the  district  court  of 
Shoshone  county  of  Jurisdiction,  and  that  the 
matter  Is  still  pending  therein. 

Under  section  3894,  as  amended,  Jurisdic- 
tion is  conferred  upon  a  judge  of  any  other 
district,  to  the  same  ext(9it  as  the  Judge  of 
the  district  for  whom  he  is  acting  He  is 
also  bound  by  the  same  limitations. 

The  action  of  Judge  Dunn  in  setting  the 
hearing  at  Sandpolnt,  in  Bonner  county,  was 
not  taken  pursuant  to  the  original  notice 
served  in  the  case  of  Callahan  v.  Callahan, 
whicb  notified  plalntlfC  in  that  action  that 
the  motion  would  be  heard  on  the  20th  day 
of  January  1917,  at  chambers  in  the  court- 
house In  the  dty  of  Wallace,  Shoshone  coun- 
ty, Idaho.  This  action  assumed  that  under 
the  provisions  of  section  3894,  Rev.  Codes,  as 
amended,  in  the  absence  of  a  district  judge 
from  his  district,  a  district  Judge  of  any  dis- 
trict in  the  state  might  hear  the  motion  out 
of  the  district  In  which  the  action  was  pend- 
ing. 
Section  4881,  Rev.  Codes,  is  as  follows : 
"Motions  must  be  made  in  the  county  in  which 
the  action  is  pending,  or  in  any  county  in  the 
same  judicial  district.  Orders  made  out  of 
court  may  be  made  by  the  judge  of  the  court  in 
any  part  of  the  state." 

This  section  was  first  enacted  in  Idaho  by 
the  Eleventh  territorial  session  (chapter  44, 
Laws  1881,  p.  158).  Section  58  of  this  same 
act  enumerates  the  powers  of  district  judges 
at  chambers,  and  reads  as  follows : 

"District  judges,  at  chambers,  may  grant  all 
orders  and  writs  which  are  usually  granted  in 
the  first  instance  upon  ex  parte  applications, 
and  may,  at  chambers,  hear  and  dispose  of  such 
writs  and  of  motions  for  new  trials,  and  try 
and  determine  writs  of  review,  mandate  and 
prohibitions,  and  may  hear  applications  to  dis- 
charge all  such  orders  and  writs.  In  case  of  va- 
cancy in  the  office  of  any  District  Judge,  or  his 
absence  from  the  territory,  motions  may  be 
made  before  and  orders  granted  by  any  other 
district  judge." 

Since  the  enactment  of  said  sections,  the 
powers  of  district  Judges  at  chambers  In 
Idaho  have  been  greatly  enlarged.  See  Sess. 
taws  1906',  p.  7,  and  section  3890,  Rev.  Codes. 

The  same  act  whic)i  .enlarged  the  powers 


of  district  Judges  at  chambers  contained 
what  is  now  section  3893,  Rev.  Codes,  which 
is  as  follows : 

"Unless  otherwise  specified  by  the  district 
judge,  all  chamber  matters  shall  be  heard  at 
the  judge's  chambers  in  the  county  where  said 
judge  resides,  but  said  judge  is  hereby  granted 
jurisdiction  and  power  to  sit  at  chambers  in 
any  other  county  jn  his  district  than  that  in 
which  he  lives." 

See  Sess.  Laws  1905,  p.  7. 

It  would  seem  that  section  3893  was  in- 
tended to  apply  to  judges  of  the  district, 
and  that,  when  a  Judge  of  another  district, 
under  section  3894,  assumes  tq  act  for  an  ab- 
sent or  disabled  judge,  he  Is  subject  to  the 
limitations  prescribed  by  section  3893. 

In  the  case  of  Matthews  v.  Superior  Court, 
68  Cal.  638,  at  page  641,  10  Pac.  at  page  129, 
the  court  construed  section  1004  of  the  Cali- 
fornia Code  of  Civil  Procedure,  which  Is  sub- 
stantially the  same  as  section  4881  of  oui 
Codes,  in  the  following  language : 

"Orders  made  out  of  court  may  be  made  by  the 
Judge  of  the  court  in  any  part  of  the  state. 
Code  Civ.  Proc.  J  10O4.  The  motions  referred  to 
in  section  1004,  just  cited,  which  by  it  are  re- 
quired to  be  made  in  the  county  or  dty  and 
county  in  which  the  action  is  pending,  in  our 
opinion,  are  such  motions  as  must  be  made  and 
heard  in  conrt,  and  not  the  ex  parte  motions 
which  may  be  made  and  passed  on  at  chambers." 

We  think  that  the  proper  construction  of 
these  various  statutory  provisions  requires 
that  all  motions  of  which  notice  must  be  giv- 
en, and  which  may  be  contested,  must  be 
made  and  heard  in  the  county  in  which  the 
action  is  pending,  or  in  any  county  in  the 
same  Judicial  district,  and  that  orders  which 
may  be  made  in  any  part  of  the  state,  as 
provided  by  section  4S81,  are  ex  parte  or- 
ders which  may  be  made  without  notice. 

We  conclude,  therefore,  that  Judge  Dunn 
would  not  have  power  to  hear  the  motion  at 
Sandpolnt,  without  the  confines  of  the  First 
Judicial  district. 

[2]  Helen  Elizabeth  Callahan  has  filed  a 
motion  to  quash  the  writ  of  prohibition  in 
this  action,  and  the  service  thereof,  and  has 
asked  this  conrt  for  an  allowance  of  $2,000 
as  attorney's  fees  for  prosecuting  this  mat- 
ter, and  the  further  sum  of  $250  for  costs  and 
disbursements  necessarily  incurred  herein. 
She.  has  supported  her  application  for  attor- 
ney's fees  and  exi)en8e  money  by  her  own 
affidavit  and  that  of  her  attorneys. 

An  examination  of  sections  2662  and  2673, 
Rev.  Codes,  clearly  shows  that  original  Juris- 
diction In  the  matter  of  granting  alimony 
and  suit  money  In  connection  with  divorce 
actions  is  vested  in  the  district  courts  and  the 
Judges  thereof  at  chambers.  It  is  clear  that 
this  court  does  not  have  original  Jurisdiction 
in  such  matters.  Such  orders  are  made  by 
this  court  only  where  it  Is  necessary  to  a 
complete  exerdse  of  Its  apjwUate  jurisdic- 
tion. Roby  V.  Roby,  10  Idaho,  139,  77  Pac. 
213;  Stoneburner  v.  Stonebumer,  11  Idaho, 
603,  83  Pac.  938;  Spofl'ord  v.  Spoltord,  18 
Idaho,  116,  108  Pac.  1054. 
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This  Is  not  an  action  for  dlTorce.  Helen 
Elizabeth  Callahan  is  not  a  party  to  this 
action.  There  is  no  provision  in  the  statute 
for  the  allowance  of  attorney's  fees  in  an  ac- 
tion of  this  nature.  Jenkins  v.  Com.  NafL 
Bank,  19  Idaho,  290,  113  Pac.  463. 

The  alternative  writ  heretofore  Issued  by 
this  court  mnst  be  made  absolute.  Costs  not 
awarded  to  either  party. 

BUDGE,  G.  3.,  and  MORGAN,  J.,  concur. 


PETTENGIMi  v.  BLAOKMAN  et  aL 
(Supreme  Court  of  Idaho.    March  24,  1917.) 

1.  QuimNo  TnxE  «=»21— Form  of  Action, 

HHd,  ttiat  in  this  case  an  action  to  quiet 
title  is  a  proper  form  of  action  to  attain  the 
end  desired,  as  shown  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
Ue.  Cent.  Dig.  §S  51-53.] 

2.  Qdiktino  Title  €=921— Scope  or  Kbmicdt 
— Adverse  Intebests. 

In  a  suit  to  quiet  title  the  plaintiff  has  a 
right  to  hare  every  adverse  interest  determined, 
and  any  one  claiming  to  hold  any  interest  in 
the  property  in  question,  which  would  be  adverse 
to  plaintifiTs  interest,  may  l>e  required  to  come 
in  and  set  up  the  nature  of  his  interest  and  its 
source.  The  interest  of  a  mortgagee  is  an  in- 
terest adverse  to  the  holder  of  a  legal  title. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  |§  51-53.] 

3.  Pleading    «=>291(2)  — Answeb— Veeifijsd 

DENIAlr-ADMlSSlON— ESFTECT. 

Where  plaintiff  has  waived  his  right  to  in- 
troduce evidence  attacking  the  due  execution  or 
genuineness  of  a  written  instrument  pleaded  and 
set  forth  in  defendant's  answer,  by  failing  to 
tile  an  affidavit  denying  the  same,  as  requir^  by 
section  42Q1,  Hev.  Codes,  such  omission  does 
not  place  him  in  the  position  of  admitting  the 
validity  of  such  instrument,  bnt  be  may  inter- 
pose any  evidence  on  the  trial  tending  to  show 
that  such  instrument,  irrespective  of  its  due 
execution  and  genuineness,  is  void,  invalid,  and 
of  no  effect  for  the  purpose. 

[Ed.    Note. — For    other    cases,   see   Pleading, 
Cent.  Dig.  S  864.] 

4.  COBPOBATIONS    ®=>544(1)    —    IN80I.VEN0T— 
PBEk'EBENCE  or  CBEDtTOBS. 

In  the  absence  of  collusion  or  fraud,  an  iur 
solvent  corporation  is  not  prohibited  from  pre- 
ferring certain  creditors  over  others. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2167-2169.] 

5.  ConpOBATioNS  ®=>544(6)  —  Inbolvenct — 
Tkansfer  to  Secttbis  Creditob. 

Where  an  insolvent  corporation  makes  a 
bona  fide  transfer  of  property  to  a  creditor  as 
security  for  an  actual  indebtedness  and  for  an 
adequate  consideration,  neither  collusion  nor 
fraud  in  its  legal  sense  can  be  predicated  on 
such  transaction. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  $  2166.] 

6.  COBPORATIONS   <S=»298(3}— MEETING   OF  Dl- 

Pf.cTOBS — "Ratification''  of  Action. 
Where  a  meeting  of  the  board  of  directors 
of  a  private  corporation  was  not  lawful,  for 
the  reason  that  notice  was  not  given  to  all  of 
the  directors  as  required  by  the  by-laws,  the 
failure  of  absMit  directors  or  the  stockholders 
to  dissent  or  take  any  action  to  set  aside  the 
action   of   the   board   of   directors,   under  such 


drcumstances,  with  knowledge  of  sudi  action. 
amounts  to  a  "ratification"  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  §{  1296-1300. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ratification.] 

7.  CORPOBATIONS  «=»426(10')— IlXEQAI.  TRANS- 
ACTION—"RATIFICATION. " 

Where  a  private  corporation  recrives  and 
retains  the  benefits  of  an  unanthorized  or  il- 
legal transaction,  on  the  part  of  its  board  of 
directors,  such  conduct  amounts  to  a  "ratifica- 
tion." 

[Ed.  Note. — For  other  eases,  see  Corporations, 
Cent  Dig.  H  1702,  1704.  1714.] 

8.  MOBTQAGBS   «S>26(2)— BXTENSIOR   OF   TiMB 

— Conbidebation. 
The  extension  of  time  by  a  creditor  witliin 
which  to  pay  an  old  obligation  is  as  much  a 
consideration  and  as  much  an  extension  of  cred- 
it as  the  granting  of  a  new  loan. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ${  31,  32,  35-40.] 

9.  OOBPORATIONS  «ss>425<4}  —  Tkansactioks 
WITH  Agent — Ebtopfei.. 

Where  one  without  collusion  or  fraud  deals 
with  a  corporation  through  an  officer,  who  is  in 
active  management  of  the  corpwate  business, 
if  the  act  done  by  such  officer  is  one  which  the 
corporation  might  do,  such  corporation  will  be 
estopped  from  relying  upon  any  lack  of  author- 
ity on  the  part  of  such  officer  as  a  defense  against 
the  rights  of  the  party  so  dealing  with  the  cor- 
poration. 

[Ed.  Note, — For  other  cases,  see  Corporations, 
Cent  Dig.  ;§  1700,  1701.] 

10.  Cobporations   <8=»425(4)  —  TsANaaonoKS 
with  Agent — Eftect. 

Where  a  party  deals  with  a  corporation  in 
good  faith  and  he  is  unaware  of  any  defect  of 
anthority_  or  other  irregularity  on  the  part  of 
those  acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  defect  or 
irregularity,  the  corporation  is  hound  by  the  con- 
tract, although  sudi  defect  or  irregularity  in 
fact  exists. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1700,  1701.] 

Appeal  from  Third  Judicial  District  Court, 
Ada  County ;   Charles  P.  McCarthy,  Judge. 

Action  by  Ben.  Q.  Pettenglll,  as  Special 
Deputy  Bank  Commissioner  of  the  State  of 
Idaho,  and  as  Receiver  in  the  matter  of 
winding  up  the  affairs  of  the  Boise  State 
Bank,  Limited,  ^ai\  insolvent  bank  and  trnst 
company,  against  William  H.  Blackman  and 
others.  Decree  for  defendants  and  plaintiff 
appeals.  Case  remanded  to  the  district  court, 
.with  Instructions  to  modify  its  findings,  and 
decree  in  accordance  with  <9»iiiloii. 

Martin  &  Cameron,  of  Boise,  for  appellant 
Wyman  &  Wyman,  of  Boise,  for  reepondents. 

BUDGE,  C.  J.  This  is  an  acUon  brought 
by  Ben.  Q.  Pettenglll,  as  receiver  of  the  Boise 
State  Bank,  Limited,  against  William  H. 
Blackmao,  Edward  Payne  as  trustee,  and  Ed- 
ward Payne,  for  the  purpose  of  quieting  title 
to  lots  Nos,  1,  2,  3,  4,  and  5  of  bloc*  No.  13, 
Riverside  addition  to  Boi.se  City,  Ada  county. 
Herbert  F.  Lemp  was  also  made  a  defendant 
bnt  plaintiffs  dismissed  as  to  him. 

The  case  comes  before  us  on  apiieal  by  the 
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plaintiff  from  an  adTeMe  Judgment  entered 
by  the  district  court  of  the  Third  Judicial 
district.  In  and  for  Ada  eounty,  where  the 
suit  waa  brought  The  complaint  Is  in  the 
usual  form,  setting  out  the  manner  In  which 
plaintiff  came  to  be  recelTer  of  the  bank,  fee- 
simple  title  to  the  property  in  question,  in 
the  bank,  and  "that  the  defendants  claim  an 
interest  or  estate  in  said  premises  adverse  to 
the  Boise  State  Bank,  Limited,  and  to  this 
plaintiff  in  his  capacity  as  set  forth  in  the 
title  of  this  cause.  That  the  claims  of  said 
defendants  are  without  any  right  whatever, 
and  that  the  said  defendants  have  not  any 
estate,  right,  title,  or  interest  whatever  in 
said  land  or  premises  or  any  part  thereof." 
The  coBiplalnt  contains  a  prayer  that  the  de- 
fendants be  required  to  set  forth  the  nature 
of  their  claim.  That  all  adverse  claims  of 
the  defendants  be  determined  by  the  decree 
of  the  court ;  that  it  be  decreed  that  the  de- 
fendants have  no  ^tate  or.  Interest'  what- 
ever in  or  to  said  land  or  premises,  and  that 
the  title  of  the  bank  is  good  and  valid ;  that 
the  respondents  be  enjoined  and  debarred 
from  asserting  any  claim  whatever  in  or  to 
said  land  and  premises  adverse  to- the  appel- 
lant or  to  the  bank ;  and  for  such  other  re- 
lief as  the  court  shall  deem  proper. 

The  answer  denies  that  the  bank  is  an 
owner  in  fee  or  otherwise  of  the  lands  in 
question,  and  denies  "that  the  claims  of  these 
respondents  are  without  any  right  whatever, 
and  deny  that  these  respondents  have  no  es- 
tate, right,  title,  or  interest  in  said  lands," 
and  as  an  affirmative  defense  alleges:  That 
the  respondent  Blackman  was  the  holder  of  a 
certificate  of  deposit  of  said  bank,  dated 
Boise,  Idaho,  November  10,  1910,  due  six 
months  after  date.  That  the  certificate  had 
not  been  paid.  That  on  or  about  the  3d  day 
of  November,  1911,  Blackman  informed  the 
bank  that  he  desired  to  cash  the  certificate. 
That  the  bank  agreed  with  Blackman  that  in 
consideration  of  his  not  insisting  upon  imme- 
diate payment  and  of  his  extending  the  time 
until  May  10,  1912,  such  certificate  should 
bear  interest  at  the  rate  of  8  per  cent  per 
annum  from  and  after  November  3,  1911. 
That  the  bank  would  cause  said  debt  to  be  se- 
cured by  a  mortgage  upon  the  lands  in  ques- 
tion. That  pursuant  to  the  agreement  Black- 
man  did  not  insist  upon  the  payment  of  the 
certificate,  but  did  extend  the  time  to  May  10, 
1912.  That  the  bank  made  the  following  in- 
dorsement upon  said  certificate: 

"In  consideration  of  security  and  extension 
o{  time  of  payment  hereof  until  May  10,  1912, 
this  certificate  is  to  bear  interest  at  the  rate  of 
eight  per  cent,  per  annum  from  Nov.  3,  1911." 

That  Blackman  performed  all  the  condi- 
tions of  said  agreement  upon  his  part  to  be 
performed.  That  in  pursuance  of  the  agree- 
ment, the  bank,  on  or  about  November  3, 
1911,  executed  and  delivered  to  defendant 
HIdward  Payne,  as  trustee,  a  deed  conveying 
the  property  la  question  to  said  Payne  in 
tnut,  "with  the  express  understanding  and 


upon  the  express  condition  that  said  Payne, 
as  such  trustee,  would  thereupon,  and  im- 
mediately after  receiving  said  deed,  execute 
and  deliver  to  said  Blackman  his  certain 
promissory  note  for  $14,144.14,  dated  Novem- 
ber 3, 1911,  due  on  or  before  six  months  after 
the  date  thereof,  bearing  Interest  at  the  rate 
of  8  per  centum  per  annum,  which  said  note 
was  to  evidence  the  same  debt,  also  evidenced 
by  the  certificate  of  deposit;  and  also  that 
the  said  respondent,  Payne,  as  such  trustee, 
would  Immediately  secure  the  payment  of 
said  note  by  mortgaging"  the  property  in 
question.  That  on  or  about  November  3, 
1911,  the  respondent  Payne,  as  said  trustee, 
pursuant  to  said  agreement,  executed  and  de- 
livered to  respondent  Blackman  his  promis- 
sory note  for  $14,144.14,  and  at  the  same  time 
executed  and  delivered  to  Blackman  a  mort- 
gage upon  the  property  In  question.  That 
Pajme,  as  trustee,  duly  performed  aU  the 
terms  and  conditions  of  «aid  agreement  on 
his  part  to  be  performed.  That  neither  the 
note  nor  the  debt  evidenced  thereby  has  been 
paid.  That  Blackman  is  the  holder  and  own- 
er of  the  certificate  of  deposit  and  the  note 
and  the  debt  evidenced  thereby,  as  well  as 
the  mortgage.  That  the  respondent  Payne 
claims  no  interest  in  the  property  except  as 
trustee  for  the  purpose  set  forth,  and  that 
respondent  Blackman  claims  no  Interest  ex- 
cept the  lien  of  Ills  mortgage. 

Copies  of  the  deed  from  the  bank  to  Payne 
as  trustee,  of  the  note  from  Payne  as  trustee, 
to  Blackman,  and  of  the  mortgage  from 
Payne  as  trustee,  to  Blackman  are  attached 
to  the  answer  as  exhibits  and  Included  in  the 
pleadings  set  forth  In  the  answer  by  proper 
references. 

The  plaintiff  did  not  file  any  affidavit  deny- 
ing the  genuineness  or  due  execution  of  ei- 
ther the  deed,  note,  or  mortgage. 

The  record  discloses  the  following  facts: 
On  the  25th  day  of  October,  1911,  the  bank 
was  insolvent ;  on  the  25th,  26th  and  27th  of 
October,  1911,  V.  W.  Platt  then  bank  commis- 
sioner of  the  state  of  Idaho,  conducted  an  ex- 
amination of  the  bank,  and  told  the  officers 
of  the  bank.  Including  Payne,  who  was  then 
president,  that  the  bank  "was  broke  wide 
open."  At  that  time  Blackman  was  the  hold- 
er of  the  certificate  of  deposit  mentioned  in 
the  pleadings,  which  had  been  due  since  the 
previous  May.  It  appears  that  Blackman  had 
kept,  fOr  a  time  long  prior  to  this  examina- 
tion of  the  bank,  a  large  sum  of  money  on 
deposit  with  the  bank,  and  had  held  the 
bank's  certificate  of  deposit  therefor;  that 
these  certificates  had  come  due  from  time  to 
time  and  had  been  renewed,  each  new  certifi- 
cate apparently  including,  not  only  the  prin- 
cipal of  the  previous  certificate,  but  also  the 
accrued  interest  Several  of  these  renewals 
had  taken  place,  the  last  one  bdng  the  cer- 
tificate of  deposit  which  was  outstanding  at 
the  time  the  bank  was  examined  in  October, 
1911.  After  Payne  liad  been  advised  by  the 
bank  commissioner  that  the  Iwnk  "was<hroke 
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wide  open,"  he  and  his  son,  Eugene,  the  cash- 
ier of  the  bank,  made  a  trip  In  the  nighttime 
In  an  antomobUe  to  Mountain  Home,  Idaho, 
to  see  Blackman,  and,  being  nnable  to  see 
him,  left  word  for  Blackman  to  come  to 
Boise,  that  Payne  wished  to  see  him.  Black- 
man  came  to  Boise  a  day  or  so  afterwards 
and  went  to  see  Payne  at  his  home,  between 
8  and  9  o'clock  one  morning,  and  said  that 
he  wanted  his  money,  and  Payne  told  Black- 
man  that  It  would  cripple  the  bank,  and  ask- 
ed blm  if  It  would  be  satisfactory  If  the 
bank  would  give  him  security.  On  NoTember 
3,  1911,  the  directors  of  the  bank  held  a  spec- 
ial meeting,  at  which  all  of  the  directors  ex- 
cept one  Pence,  who  had  not  been  notified, 
were  present;  and  a  resolution  was  adopted 
that  Payne  be  made  trustee  of  the  property 
In  question,  to  execute  a  deed  to  Blackman  to 
secure  his  certificate  of  deposit  On  the  same 
day  the  bank  deeded  the  property  to  Payne, 
trustee,  and  Payne'  as  trustee,  gave  the  note 
and  mortgage  in  question  to  Blackman. 

[1]  In  order  to  discuss  the  points  Involved 
In  this  case  it  will  be  necessary  at  the  out- 
set to  give  some  consideration  to  the  plead- 
ings.   Respondent  says  in  bis  brief: 

"It  might  seem  from  appellant's  bri«f  that  this 
action  was  brought  by  the  receiver,  Pettengill, 
to  remove  a  definite  dead  upon  the  title  to 
certain  realty  claimed  by  the  receiver.  Such, 
however,  is  not  the  case.  The  action  is  the 
familiar  one  brought  under  the  statute  to  quiet 
title." 

Respondent  is  evidently  proceeding  upon 
the  theory  that  the  plaintiff,  in  order  to  se- 
cure the  relief  he  Is  seeking,  should  have  so 
drafted  his  complaint  that  it  would  have  set 
forth  the  existence  of  the  deed,  note,  end 
mortgage  in  question;  the  reasons  why  they 
should  be  held  void,  and  Included  in  his 
prayer  a  specific  prayer  that  the  Instruments 
in  question  be  canceled  of  record,  and  that, 
inasmuch  as  appellant  has  not  so  drafted  his 
complaint,  he  should  not  be  granted  the  re- 
lief he  is  demanding.  Conceding  that  such 
would  have  been  a  proper  way  to  proceed, 
still  we  are  satisfied  that  the  method  selected 
by  appellant  Is  also  a  proper  one  and,  so 
far  as  the  pleadings  are  concerned,  adequate 
for  the  desired  end.  Suppose  that  the  de- 
fendant had  defaulted  in  this  case  and  that 
plaintiff  had  gone  ahead  and  secured  a  de- 
cree, not  only  quieting  the  title  in  him  or 
in  the  bank,  but  also  decreeing  the  further 
relief  expressly  prayed  for,  namely,  that  the 
defendant  had  no  estate,  right,  title,  or  In- 
terest In  or  to  the  property  in  question.  It 
will  not  be  seriously  contended  but  that  In 
that  event  defendant's  Interest  would  have 
been  effectively  eliminated.  In  order  for  the 
defendant  to  protect  whatever  rights  he  had 
in  the  property  It  was  necessary  for  him  to 
appear  in  the  action  and  pursue  the  identical 
course  which  the  record  shows  he  did  pursue, 
namely,  to  set  up  aflJrinatlvely  by  way  of 
defense  the  grounds  upon  which  his  interest, 
if  any,  was  based.  Except  in  so  far  as  the 
affidavit  under  section  4201,  Rev.  Codes,  may 


be  considered  a  pleading,  there  la  ho  provi- 
sion under  the  Code  by  which  plaintiff  was 
either  required  or  permitted  to  set  up  any 
affirmative  matter  by  way  of  r^Ilcatlon  to 
the  defendant's  answer,  but  under  section 
4217,  Rev.  Codes,  the  plaintiff  would  be  per- 
mitted  to  Interpose  any  evidence  which  would 
tend  to  establish  the  matter  relied  upon  af- 
firmatively by  the  plaintiff,  such  as  the  fiiU- 
nre  of  the  Instrument  for  want  of  considera- 
tion, or  fraud,  or  other  matters  in  avoidance 
thereof,  except  that  in  the  particular  case, 
having  failed  to  file  his  affidavit,  he  could 
not  interpose  evidence  attacking  either  tbe 
due  execution  or  the  genuineness  of  the  in- 
struments attached   to  defendant's  answer. 

It  should  be  noted  here  that  there  Is  a  dis- 
tinction between  the  situation  of  a  defend- 
ant who  fails  to  plead  matters  relied  upon  as 
an  affirmative  defense  on  the  one  hand,  and 
the  situation  of  a  plaintiff  under  the  Code, 
which  has  abolished  the  replication,  when 
it  comes  -to  attacking  affirmativd  matter, 
pleaded  as  new  matter  in  the  answer,  in 
order  for  a  defendant  to  take  advantage  ot 
an  affirmative  defense  he  must  specifically  al- 
lege it,  or  his  proof  will  not  be  admitted. 
Puritan  Mfg.  Co.  v.  Totl  &  Gradi,  14  N.  M. 
425,  »4  Pac.  1022.  But  the  plaintiff  may 
take  advantage  of  any  affirmative  matter 
whidi  would  tend  to  avoid  the  affirmative 
matter  set  forth  in  defendant's  answer  as 
fully  as  if  he  were  permitted  to  specifically 
plead  his  matter  defensive  thereto.  Cox  v. 
Northwestern  Stage  Co.,  1  Idaho,  376;  Cur- 
tlss  V.  Sprague,  49  Cal.  801;  Colton  L.  &  W. 
Co.  y.  Raynor,  67  Cal.  588 ;  Brooks  v.  John- 
son, 122  Cal.  569,  55  Pac.  423;  Myers  v.  Si- 
erra VaUey,  etc.,  Ass'n,  122  CaL  669,  55  Pac. 
689;  Moore  v.  Copp,  119  CaL  429,  51  Pac. 
630;  Bradley  V.  Bush,  11  CaL  App.  287,  104 
Pac  845. 

A  bill  to  cancel  an' instrument  which  casU 
a  cloud  upon  plaintiff's  title  may  well  be  in- 
cluded In  the  statutory  suit  to  quiet  title. 
A  suit  to  quiet  title  Is  the  larger  and  the  hi- 
elusive  term;  whereas  a  bill  to  cancel  an  In- 
strument is  only  one  specific  Instance  of  an 
equitable  action  for  the  removal  of  a  cloud. 
1  Bouvler  Law  Die.,  Rawles  (3d  Ed.)  364, 
and  cases  cited  therein;  Daniel's  Chancery 
Pleading  and  Practice  (6th  Am.  Ed.)  voL  3, 
p.  2040;  Carpenter  v.  Shlnners,  108  CaL  330, 
41  Pac.  473, 

[2]  In  a  suit  to  Quiet  title  the  plaintiff 
has  a  right  to  have  determined  every  ad- 
verse interest,  and  any  one  claiming  to  hold 
any  Interest  in  the  property  which  would  be 
adverse  to  plaintiff's  Interest  may  be  re- 
quired to  come  in  and  set  up  the  nature  ot 
his  interest  and  Its  source.  It  must  be  con- 
ceded that  the  Interest  of  a  mortgagee  is  an 
interest  adverse  to  the  holder  of  a  legal  ti- 
tle. The  mortgagee  is  the  holder  of  an  equi- 
table title  and  interest,  and  has  a  d^nite 
lien  upon  the  mortgaged  premises,  and  in  the 
event  of  the  failure  or  inability  ot  the  mort- 
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gasor,  for  aoy  reason,  to  pay  the  debt  secar^ 
ed  by  the  mortgage,  he  would  be  subjected 
to  a  foreclosure  suit,  and  his  property  would 
be  subject  to  forced  sale,  and  U  sold  be 
would  bare  nothing  left  except  the  right  for 
a  limited  period  to  redeem.  Certainly  an  In- 
terest which  may  be  attended  with  conse- 
quences of  such  moment  and  which  may  op- 
erate to  entirely  defeat  every  Interest  of  the 
holder  of  the  legal  title  must  be  denominat- 
ed an  adverse  Interest  We  are  compelled 
to  conclnde,  therefore,  that  the  course  pur- 
sued by  appellant  In  this  case  is  at  least  a 
proper  one. 

[3]  The  defendant  contends  that,  inasmuch 
as  the  plaintiff  failed  to  file  an  affidavit  de- 
nying the  genuineness  and  due  execution  of 
the  deed,  note,  and  mortgage,  attached  to 
defendant's  amended  answer,  plaiotlfl  had 
thereby  admitted  the  "validity"  of  said  In- 
struments, or  at  least  had  waived  any  right 
to  question  their  validity.  This  contention 
Is  based  upon  section  4201,  Rev.  Codes,  which 
reads  as  follows : 

"When  the  defense  to  an  action  is  founded 
on  a  written  instrument,  and  a  copy  thereof 
is  contained  in  the  onswer,  or  is  annexed  there- 
to, the  genuineness  and  due  execution  of  such 
instrument  are  deemed  admitted,  unless  the 
plaintiff  Me  with  the  clerk,  within  ten  days 
after  receiving  a  copy  of  the  answer,  an  affida- 
vit denyini;  the  same,  and  serve  a  copy  thereof 
on  the  defendant." 

The  respondent  in  support  of  this  view  re- 
lies upon  the  following  authorities:  Cox  v. 
Northwestern  Stage  Co.,  supra;  Martin  v. 
Dowd,  8  Idaho,  463-456,  69  Pac.  276;  Sloan 
v.Dlgglns,  49  Cal.  38;  Carpenter  v.  Shin- 
ners,  supra;  Rianda  v.  Watsonville  Water, 
etc.,  Co.,  152  Cal.  623,  98  Pac.  79;  Petersen 
V.  Taylor,  4  Cal.  TInrep.  Cas.  835,  34  Pac. 
724;  Cordano  v.  Wright,  169  Cal.  610,  116 
Pac.  227,  Ann.  Cns.  1912C,  1044 ;  Knight  v. 
Whltmore,  125  Cal.  198,  67  Pac.  891 ;  Moore 
V.  Copp,  supra ;  Reynolds  v.  Pa.  Oil  Co.,  150 
Cat  629,  80  Pac.  610;  Myers  v.  Sierra  Valley 
etc.,  Ass'n,  supra.  Without  going  into  a  dis- 
cussion of  these  authorities,  sufllce  it  to  say 
that  they  generally  hold;  that  in  the  event 
of  failure  to  file  an  affidavit  denying  the 
genuineness  or  due  execution  of  instruments 
pleaded  In  this  manner,  the  party  so  falling 
to  file  said  affidavit  is  precluded  from  Intro- 
ducing evidence  attacking  either  the  genuine- 
ness or  the  due  execution  of  said  Instru- 
ments. 

On  the  other  hand,  appellant  contends,  and 
We  think  correctly,  that,  notwithstanding  he 
has  waived  his  right  to  introduce  evidence, 
attacking  the  due  execution  or  the  genuine- 
ness of  the  instruments,  this  does  not  put 
blm  In  the  unfortunate  position  of  admitting 
the  "validity"  of  the  instruments,  and  takes 
the  position  that  he  should  be  allowed  to  Ip- 
terpose  any  evidence  tending  to  show  that 
tne  Instruments,  notwithstanding  their  due 
execution  and  genuineness,  are  void.  Invalid, 
and  of  no  effect,  as  to  the  depositors  of  the 
hank.    As  above  indicated  we  ^re  persuaded 


from  our  examination  of  the  authorities  that 
this  position  of  appellant's  is  the  correct  one. 
All  of  the  cases  cited  by  respondent  can  be 
reconciled  to  this  view,  whereas  the  cases 
dted  "by  appellant,  particularly  Myers  v. 
Sierra  Valley,  etc.,  Ass'n,  supra,  Cox  v. 
Northwestern  Stage  Co.,  supra,  and  Moore 
V.  Copp,  supra,  are  tenable  under  no  oUier 
theory.  In  Cox  v.  Northwestern  Stage  Co., 
supra,  this  court  held  that  a  failure  by  plain- 
tiff  to  deny,  by  affidavit,  the  genuineness  and 
due  execution  of  an  Instrument  in  writing, 
set  forth  in  the  answer  as  the  foundation  of 
the  defense,  does  not  preclude  the  plaintiff 
from  showing  on  the  trial  that  It  was  pro- 
cured by  fraud  or  misrepresentation.  This 
question  Is  closely  allied  with  the  question 
raised  in  the  discussion  in  the  pleadings, 
supra. 

In  Curtlss  v.  Sprague,  supra,  it  was  held 
that  where  a  defendant  siet  up  a  connterdsilm 
which  was  barred  by  the  statute  of  limita- 
tions, plaintiff  would  be  considered  to  have 
pleaded  the  statute  by  way  of  replication. 

In  Colton  Ij.  &  W.  Co.  v.  Raynor,  supra, 
it  was  held  that  a  plaintiff  may  introduce 
upon  the  trial  evidence  of  any  fact  which 
contravenes  or  overthrows  any  new  matter 
set  up  in  the  answer  to  the  complaint. 

In  Brooks  v.  Johnson,  supra,  it  was  held 
that  the  failure  of  the  plaintiff,  in  an  actiou 
to  foreclose  a  mortgage,  to  file  an  affidavit 
denying  the  genuineness  and  due  execution 
thereof  did  not  preclude  proof  by  the  plain- 
tiff, on  the  finding  by  the  court  that  the  ex- 
tension of  time  v^as  without  consideration. 

In  Myers  v.  Sierra  Valley,  etc.,  Ass'n, 
supra,  it  was  held  that,  v^hile  failure  to  file 
en  affidavit  precluded  plaintiff  from  Interpos- 
ing evidence  contravening  the  genuineness 
and  due  execution  of  the  note,  with  this 
exception  plaintiff  could  show  any  matters 
In  confession  or  avoidance  thereof.  The  trial 
court  In  this  case  seems  to  have  borne  this 
distinction  in  mind  when  making  the  so-call- 
ed "sticker  ruling,"  in  excluding  portions  of 
plalntUfs  evidence,  which  was  admitted  at 
the  trial  with  the  understanding  that  the  rul- 
ing thereon  would  be  reserved.  The  trial 
court  said: 

_  "Upon  final  submission  of  the  case  the  objec- 
tion to  the  evidence  offered  is  sustained  in  so 
far  as  the  same  attacks  the  genuineness  or  due 
execution  of  the  written  instrument  upon  which 
the  defense  to  the  action  is  founded,  for  the 
reason  that  the  plaintiff  did  not  file  with  the 
cleiii  of  this  court,  within  ten  days  after  receiv- 
ing a  copy  of  the  answer,  an  affidavit  denying 
the  genuineness  or  due  execution  of  said  in- 
strument, and  serve  a  copy  thereof  on  the  de- 
fendant in  accordance  with  the  provisions  of 
Idaho  Revised  Codes,  |  4201,  the  objection  as 
to  the  identification  of  said  evidence  is  over- 
ruled, and  said  evidence  is  admitted'  in  so  far 
as  it  is  relevant  or  material  to  any  other  issue 
in  the  case." 

The  case  of  C<oz  ▼.  Northwestern  Stage 
Co.,  supra,  appears  to  be  one  of  the  leading 
cases  upon  the  question  ot  what  la  m^nt  by. 
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genuineness  and  due  execntlon.     Tbe  court 
In  that  case  used  the  following  language : 

"The  due  execution  of  an  instmment  goes  to 
the  manner  and  form  of  its  execution  according 
to  the  laws  and  customs  of  the  country,  bj  a 
person  competent  to  execute  it.  The  genume- 
ness  of  an  instrument  evidently  goes  to  the 
guestion  of  its  having  been  the  act  of  tbe  party 
just  as  represented,  or,  in  other  words,  that  the 
signature  is  not  spurious;  and  that  nothing  has 
been  added  to  it,  or  taken  away  from  it,  which 
would  lay  the  party  changing  the  instrument,  or 
signing  the  name  of  the  person,  liable  for  for- 
gery." 

Bespondent  appears  to  be  laboring  under 
the  erroneous  Impression  that  the  by-laws 
and  the  minutes  of  tbfi  directors'  meeting  are 
not  In  evidence,  and  therefore  ought  not  to  be 
considered  by  this  court.  That  the  contrary 
Is  true  clearly  appears  from  the  ruling  of  the 
trial  court  above  quoted,  where  the  court 
says: 

*****  Said  evidence  is  admitted  in  so 
far  as  It  is  relevant  or  material  to  any  other 
issue  in  the  case." 

[4,  B]  Appellant  seems  to  lay  great  stress 
upon  the  fact  that  the  bank  was  insolvent  at 
the  time  the  mortgage  was  given  to  Black- 
man.  He  does  not  contend,  however,  that  the 
bank  would  not  have  authority  to  prefer  a 
creditor  even  while  Insolvent.  And  indeed  11 
must  be  regarded  as  settled  law  In  this  state 
that  In  the  absence  of  coUuslon  or  fraud  an 
Insolvent  corporation  Is  not  prohibited  from 
preferring  certain  creditors  over  otherji. 
This  principle  was  announced  In  the  case  of 
WUson  V.  Baker  Clothing  Co.,  25  Idaho,  37S, 
137  Pac.  896,  50  L.  R.  A.  (N.  S.)  239.  And 
tbe  rule  there  laid  down  by  this  court  was 
followed  In  the  case  of  Capital  Lumber  Co. 
V.  Saunders,  26  Idaho,  408,  143  Pac.  1178. 
The  Insolvency  of  the  bank,  therefore,  would 
only  be  material  in  the  event  that  appellant 
were  able  to  show  either  collusion  or  fraud. 
But  tbe  trial  court  found  that  Blackman  had 
no  knowledge  of  the  Insolvency  of  the  bank 
at  tbe  time  of  taking  tbe  mortgage,  and  this 
finding  Is  supported  by  the  evidence.  The 
trial  court  further  found,  and  It  la  not  ques- 
tioned by  appellant,  that  tne  bank  was  In- 
debted to  Blackman  substantially  in  the 
amount  for  which  tbe  security  was  given. 
And  we  think  the  rule  to  be  that  wherever 
there  Is  a  true  debt  and  a  real  transfer  for 
an  adequate  consideration,  there  Is  no  col- 
lusion, and  that  fraud  in  its  legal  sense  can-; 
not  be  predicated  on  such  a  transaction. 
Bump,  Fraud.  Conv.  (2d  Ed.)  p.  187;  Cur- 
rie  v.  Bowman,  25  Or.  864,  35  Paa  848-852. 

[t]  Appellant  seeks  further  to  attack  the 
validity  of  this  mortgage  on  the  ground  that 
the  meeting  of  the  board  of  directors,  at 
which  it  was  authorized,  was  not  a  lawful 
meeting,  for  the  reason  that  notice  was  not 
given  to  all  of  the  directors  as  required  by 
the  by-laws  of  the  bank,  and  takes  the  posi- 
tion that  any  action  of  the  board  of  direc- 
tors under  sttch  circumstances  would  be  void, 
and  hence  not  binding  upon  the  bank.  Re- 
spondent, tiowever,  contends  that  the  acticm 


of  the  board  of  directors  was  ratified  by  the 
failure  of  the  absent  director  to  take  any  ac- 
tion by  way  of  dissent  after  he  was  advLsed 
by  Payne  that  the  security  had  been  given. 
He  further  contends  that  the  bank  recel-ved 
certain  benefits  from  the  transaction  which 
it  has  not  retnmed ;  that  the  bank  has  acqui- 
esced in  the  giving  of  the  security ;  that  there 
was  an  agreement  by  tbe  president  to  give  the 
security  upon  the  conalderatioa  tliat  Black- 
man  would  extend  the  time  of  payment  on 
tbe  certificate  of  deposit ;  and  that  the  bank 
is  estopped  from  attaching  the  validity  of  tbe 
mortgage. 

[7]  As  to  the  question  of  ratification,  tiie 
trial  court  found,  in  substance,  that  the  ac- 
tion of  the  board  of  directors  was  ratified. 
The  authorities  upon  the  question  of  ratifi- 
cation are  not  altogether  harmonlons,  and  it 
would  be  a  task  altogether  beyond  tbe  scope 
of  this  opinion  to  attempt  to  reconcile  them. 
There  Is  abundant  authority,  however,  to  tlie 
efTect  that  under  similar  circumstances  the 
failure  to  dissent  or  to  take  any  action  look- 
ing^ towards  the  setting  aside  of  tbe  action 
of  the  board  of  directors  under  such  circum- 
stances, where  knowledge  of  it  haa  been  at 
hand,  amounts  to  a  ratification  of  the  action 
In  question.  Cook  on  Coriwratlons  (7th  EXL) 
g{  808,  809,  and  cases  dted;  Kiompson  on 
Corporations  (2d  Ed.)  fg  201»-2044.  inclusive, 
and  cases  dted;  Central  Trust  Co.  v.  Ash- 
vllle  liand  Co.,  72  Fed.  361,  18  C.  C.  A.  590. 

We  shall  not  attempt  to  discuss  all  tbe  au- 
thorities So  holding,  but  will  refer  to  a  few. 
Receiving  and  retaining  the  benefits  <tf  the 
transaction,  although  unauthorized  or  irreg- 
ular, will  amount  to  a  ratification.  See  the 
authorities  cited  supra;  Bank  of  New  lion- 
don  V.  Ketchum,  64  Wis.  7,  24  N.  W.  468; 
(Soldbedc  v.  Kensington  Nat  Bank,  147  Pa. 
267, 23  Atl.  566 ;  Ida  County  Savings  Bank  ▼. 
Johnson,  156  Iowa,  234,  136  N.  W.  225;  Oui^ 
rie  V.  Bowman,  supra;  Vaught  v.  Ohio  Coun- 
ty Fair  Co.  (Ky.)  49  S.  W.  426 ;  Kelsey  v.  Nat 
Bank  of  Crawford  County,  69  Pa.  426 ;  Hook- 
er V.  EJagle  Bank,  30  N.  Y.  83,  86  Am.  Dec. 
351;  Sherman  et  al.  v.  Fitch,  96  Ifass.  59; 
Lyndeborough  Glass  Co.  v.  Mass.  Glass  Co^ 
111  Mass.  315 ;  Manhattan  Hdw.  Co.  v.  Pha- 
len,  128  Pa.  110,  18  AtL  428;  Bfanbattan 
Hdw.  Co.  V.  R<dand.  128  Pa.  119,  18  Aa 
429;  Nevada  Nickel  Syndicate,  Ud.,  v.  Nat 
Nldcel  Co.  (C.  C.)  96  Fed.  133. 

[8]  But  appellant  contends  that  tbe  bank 
received  no  benefits,  and  that  the  mortgage 
to  Blackman  is  In  reality  without  any  consid- 
eration. Under  tbe  facts  In  this  case,  how- 
ever, such  contention  seems  unwarranted  In 
law.  Tbe  extension  of  time  within  xvhlch  to 
pay  the  old  obligation  Is  as  much  a  consider- 
ation and  as  much  an  extenslod  of  credit  as 
the  granting  of  a  new  loan.  In  the  case  of 
Aaten  v.  City  Electric  St  By.  Co.  (C.  a)  104 
Fed.  395,  the  court  expressly  so  held. 

In  the  last  case  cited  the  property  was 
conveyed  by  an  &bsoltate  deed  to  a  grantee 
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who  is  desiffnated  In  ttie  deed  as  a  "trustee," 
tlie  conveyance  was  In  fact  made  to  secure 
an  Indebtedness  due  a  third  party',  and  such 
fact  waB  admitted.  The  court  beld  that  the 
debtor  could  not  invoke  the  statute  of  frauds 
to  Invalidate  the  deed  or  to  defeat  the  trust 
thereby  created  on  the  ground  that  the  deed 
failed  to  disclose  the  object  of  tbe  trust  or 
the  benefldary,  but  that  the  power,  nature, 
and  purpose  of  the  transaction  could  be 
shown  by  the  creditor  by  parol,  particularly 
In  the  absence  of  any  objection  by  the  gran- 
tee who  held  the  legal  title.  In  the  same 
ease  It  was  also  held  that  the  fact  that  no 
formal  action  was  taken  by  the  directors  of 
the  company  authorizing  the  conveyance 
would  not  defeat  the  equitable  right  to  en- 
force the  security,  the  company  having  re- 
ceived the  entire  benefit  thereof.  The  ques- 
tlona  of  ratification,  receiving  and  retaining 
1)enefits  and  estopt)el  are  closely  related  and 
the  decisions  have  not  always  made  it  plain 
as  to  just  which  ground  is  decisive  in  any 
partlcalar  case. 

[9]  It  seems  to  be  the  well-recognized  rule 
that  where  one  without  collusion  or  fraud 
deals  with  a  cdrporation  through  an  officer 
who  is  in  the  active -management  of  the  busi- 
ness. If  the  act  done  by  said  officer  of  the 
corporation  is  one  which  the  corporation 
might  da,  the  corporation  will  be  estopped 
from  relying  upon  any  lack  of  authority  In 
said  officer  as  a  defense  against  the  rights 
of  the  party  so  dealing  with  the  corporation. 
Sherman  et  al.  t.  Fitch,  supra;  Rolling  Mill 
V.  St.  Louis,  etc.,  Railroad,  120  U.  S.  256,  7 
Sop.  Ct  542,  30  I^  Ed.  638;  First  Nat  Bank 
of  Wellsbnrg  v.  Klmberlands,  16  W.  Va.  655 ; 
Gribble  v.  Columbus  Brewing  Co.,  100  Cal. 
67,  34  Pac.  527;  Akers  v.  Ray  County  Sav- 
ings Bank,  63  Mo.  App.  316;  German  Nat 
Bank  v.  Grinstead  (Ky.)  62  S.  W.  951 ;  Bart- 
lett  Estate  Oo.  v.  Fraser,  11  Cal.  App.  873, 
105  Pac.  130.  In  the  latter  case  it  was  held 
that  the  president  of  a  bank,  being  Its  execu- 
tive head  under  the  usages  and  customs  of 
modem  banking,  the  rule  that  bis  power  is 
limited  to  transactions  expressly  authorized 
by  the  directors  no  longer  obtains.  In  Cook 
on  Corporations  (7th  Ed.)  vol.  3,  }  716,  the 
rule  is  laid  down  as  follows: 

"So  also  a  company  is  bound  wlien  it  ratifies 
or  accepts  a  contract  after  it  is  made,  or  accepts 
the  benefits  of  the  contract.  Having  knowing- 
ly received  the  benefits  of  a  contract  made  and 
carried  out  by  the  president,  even  without  au- 
thority, the  corporation  must  perform  on  its 
part." 

And  many  cases  are  cited  approving,  the 
doctrine.  One  of  the  cases  there  dted  sums 
up  the  rule,  saying  of  the  board: 

"They  may  previously  resolve ;  they  may  sub- 
•eqnently  acquiesce;  they  may  expressly  ratify; 
"they  may  intentionally  receive  and  appropriate 
tEe  proceeds  of  the  unauthorized  transaction, 
and  go  put  it  out  of  their  power  to  dispute  its 
wlidity."    Curtis  v.  Leavitt,  15  N.  Y.  9-4». 

The  rule  Is  further'  announced  by  the  same 
«ntho*  (section  125,  p.  2569): 


"A  mortgagee  is  not  bound  to  inouire  into 
the  observance  of  the  rules  and  regulations  of 
the  company  relative  to  the  call  of  meetings." 

[fO]  This  principle  of  law  was  applied  in 
Louisville,  N.  A.  &  C.  B.  V.  Louisville  Trust 
Co..  174  U.  S.  552,  19  Sup.  Ot  817,  43  L. 
Ed.  1081.  The  opinion  quotes  as  authority 
from  the  case  of  Merchants'  Bank  v.  State 
Bank,  10  WaU.  604,  19  L.  Ed.  1008,  the  fol- 
lowing proposition,  which  is  designated  as 
an.  axloumtic  principle  tn  the  law  of  corpora- 
tions: 

"Where  a  party  deals  with  a  corporation  In 
good  faith  •  •  •  and  he  is  unaware  of  any 
defect  of  authority  or  other  irregularity  on  the 
part  of  those  acting  for  the  corporation,  and 
there  is  nothing  to  excite  suspicion  of  such 
defect  or  irregularity,  the  corporation  is  bound 
by  the  contract,  although  such  defect  or  ir- 
regularity in  fact  exists.  If  the  contract  can  be 
valid  under  any  cihsumstances,  an  innocent 
party  in  such  a  case  has  a  right  to  presume 
their  existence,  and  the  corporation  is  estopped 
to  deny  them." 

The  court,  after  reviewing  a  number  of  the 
leading  Elngllsh  and  American  authorities, 
further  said  that  the  records  of  the  board  of 
directors  were  private  records — 
"which  a  purchaser  of  the  bonds  was  not  obliged 
to  inspect,  as  he  would  have  been  if  the  fact 
had  been  required  by  law  to  be  entered  upon  a 
public  record." 

The  trial  court  found  that  the  legal  title 
of  the  property  In  question  was  In  the  bank. 
This  Is  clearly  wrong,  but  is  probably  an 
oversight,  inasmuch  as  the  point  does  not 
seem  to  have  been  regarded  as  material  by 
either  appellant  or  respondent.  It  must  be 
conceded,  however,  that  the  legal  title  to  this 
property  is  in  Payne,  as  trustee. 

If  for  any  reason  the  circomstances  re- 
quire the  appointment  of  a  new  trustee,  the 
trial  court  has  ample  Jurisdiction  to  give  it 
effect 

The  case  Is  ren^^ded  to  the  district  court, 
with  instructions  to  modify  its  findings  and 
decree  In  accordance  with  the  views  herein 
expressed.    Costs  awarded  to  respondent 

MORQAN,  J.  I  concur  in  the  conclusion 
reached  that  the  Judgment  of  the  trial  court 
should  be  affirmed,  and  base  my  concurrence 
upon  the  failure  of  appellant  to  deny,  as  re- 
quired by  section  4201,  Rev.  Codes,  the  genu- 
ineness and  due  ezecutlmi  of  the  deed,  upon 
which  the  defense  was  founded  and  which 
was  annexed  to  and  made  a  part  of  the  an- 
swer. 

RICE,  J.  I  concur  in  the  opinioii  of  Mr. 
Justice  MORGAN  that  the  failure  of  the 
plaintiff  to  deny  the  genuineness  and  due  ex- 
ecution of  the  deed  and  mortgage  in  ques- 
tion is  an  admission  of  the  authority  for 
their  execution,  and  precludes  appellant  from 
urging  the  Illegality  of  the  meeting  of  the 
board  of  directors  or  limitations  upon  the 
authority  of  Payne  as  trustee. 

I  concur  in  the  opinion  of  Chief  Justice 
BUI>GE  that  even  if  the  authority  f orjthe  ex 

Jigitized  by 


r  the  ex-       T 

Google 


364 


164  PACIFIC  BtX^ORTBA 


(Idabo 


ecutlon  of  the  deed  and  mortgaije  were  lack- 
ing la  tbe  first  Instance,  the  plaintiff  Is  es- 
topped from  questioning  tbe  authority,  for 
the  reason  that  It  cannot  be  held  that  re- 
spondent Blackman  did  not  forego  substan- 
tial rights  by  the  acceptance  of  the  note  and 
mortgage. 


JAIN  et  al.  ▼.  PRIEST  et  ux. 
(Supreme  Court  of  Idaho.     March  31,  1017.) 

1.  Habeas  Cobpus  ^=»113(3)  —  Custody  of 
Childben— Right  of  Appbaii— Statcte. 

The  judgment  of  a  district  court  in  a  habeas 
corpus  proceeding  involving  the  custody  of  a 
child  is  appealable. 

[Eld.  Note. — For  other  cases,  see  Habeas  C(H^ 
pus,  Cent  Dig.  §  104.] 

2.  Habeas  Cobpds  «=>C5— Custody  of  Ghil- 

DBEN— -ReTUBN. 

The  Supreme  Court  is  authorized  to  make  a 
writ  of  habeas  corpus  issued  by  it  returnable 
before  any  district  court. 

[Bid.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {§  58,  59,  80.] 

3.  Habeas  Cobpus    ^=s>99(4)  —Custody  of 
Childben— Evidence. 

Where  children  have  been  removed  from  the 
custody  of  their  parents  by  the  probate  court 
because  of  certain  faults  of  the  parents,  speci- 
fied in  the  findings  and  order  of  the  court,  and 
the  question  as  to  whether  the  parents  have 
overcome  these  faults  and  permanently  reform- 
ed arises  in  a  subsequent  proceeding  by  which 
the  parents  attempt  to  regain  the  custody  of  the 
children,  the  material  evidence  is  evidence  as 
to  the  conduct  of  the  parents  since  tbe  children 
were  taken  from  them,  and  the  exclusion  of  evi- 
dence of  their  conduct  before  that  time  on  the 
ground  of  immateriality  is  not  error. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  t  84.] 

4.  Habeas  Cobpus  «='113(12)— Aduissioic  of 
Evidence— Habmlesb  Ebbob. 

Even  if  certain  testimony  of  a  physician 
should  have  been  excluded  on  the  ground  of 
privileged  communication,  still  the  admission 
of  it  is  not  reversible  error,  where  tbe  patient, 
who  was  also  a  witness,  testified  on  her  cross- 
examination  to  substantially  everything  to 
which  the  doctor  testified.  As  to  whether  the 
testimony  should  have  been  admitted  over  the 
objection  of  appellant,  there  being  nothing  in 
the  record  to  show  that  the  witness  expressly 
consented  that  the  testimony  might  be  given, 
qutere. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor^ 
pus.  Cent.  Dig.  f  U4.] 
6.  Guabdian  and  Ward  iS=>23  —  Tebmina- 

TioN— Poweb  or  DisTBicT  CouBT— Statute. 
When  a  benevolent  or  charitable  corpora- 
tion is  made  the  guardian  of  a  child  by  order 
of  the  probate  court  under  the  provisions  of  an 
act  of  the  Tenth  session,  approved  March  6, 
1900  (Sess.  Laws  1909,  p.  38),  the  probate 
court  has  the  same  control  over  sodh  corpora- 
tion as  guardian  as  oVer  any  other  guardian. 
Such  guardianship  may  be  terminated  by  said 
court  in  tlic  same  manner  in  which  any  other 
guardianship  may  be  terminated. 

\TM.  Note.— For  other  cases,  s^  Guardian  and 
Ward,  Cent  Dig.  H  78-08.] 

6.  Guabdian  and  Wabd  «s>23  —  TSbmna- 

TION   OF  GOABDIANSHIP   —  PoWEB  OF   PbO- 
BATE  COUBT. 

While  such  corporation  may  voluntarily 
resign  the  guardianship  or  apply  to  the  court 
for  permission  to  surrender  the  children  to  the 


parents,  the  ultimate  decision  as  to  whettivi 
the  guardianship  shall  be  terminated  or  the 
children  surrendered  to  the  parents  ia  with  Um 
probate  court  in  each  case. 

TEId.' Note.— For  other  cases,  see  Guardian  and 

W^ard,  Cent  Dig.  {  77.] 

7.  Guabdian  and  Wabd  «=>2S— Mirob  Chil- 
dben— Tbbmination. 

Whenever  it  appears  to  the  probate  court  on 
aiH^lication  of  the  ward  or  otherwise  that  tb« 
guardianship  is  no  longer  necessary,  it  may  be 
terminated.  Reasonable  notice  of  the  proceed- 
ings and  termination  of  the  guardianship  should 
be  giren  the  guardian. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {f  78-98.] 

8.  Guabdian  and  Wabd  ^=>25  —  Noncx  — 
Tebmination— Constbuction  of  Obdeb. 

That  certaifi  order  made  by  the  probate 
court  for  Shoshone  county  in  this  case  on  Oc- 
tober 2,  1016,  has  the  force  and  effect  of  as 
order  terminating  the  guardianship  of  Uie  Ida- 
ho Children's  Home  finding  and  Aid  Societj. 
Under  the  facts  of  this  case  the  society  hod 
sufficient  notice  of  the  proceedings  to  be  bound 
by  such  order. 

W'Ed.  Note. — For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  i|  78-Oa] 

9.  Adoption   4=»7— Consent  to  Adoption— 
guabdians. 

Such  benevolent  or  charitable  corporation, 
as  guardian  of  minor  children,  Sas  no  anthoritj 
to  consent  to  their  adootion  when  the  children 
are  not  surrendered  to  it  by  the  parents,  but 
are  committed  to  it  as  guartfian  by  the  probate 
court  in  a  proceeding  by  which  they  are  taken 
from  the  parents  without  their  consent 

[Ed.    Note.— For   other   cases,   see  Adoption, 
Cent  Dig.  if  7-10.] 

10.  Adoption  <$=>7  —  Childsen  —  Poweb  or 
Pbobatx  Coubt. 

Under  section  2706,  Rev.  Codes,  a  probate 
jndge  is  not  authorized  to  make  an  order  of 
adoption  of  children  without  the  consent  of  their 
parents,  oq  the  ground  that  such  parents  have 
been  judicially  deprived  of  their  children  on  ac- 
count of  neglect  unless  it  appears  in  the  rec- 
ord before  such  judge  that  such  is  a  fact 

[Ed.   Note.— f^r   other   cases,   see  Adoption, 
Cent  Dig.  U  7-10.] 

11.  Adoption  «=»7  —  Oriu>ben  —  Poweb  of 
Pbobate  Coubt— Consent  of  Pabents. 

A  probate  judge  is  not  authorized  to  make 
an  order  of  adoption  of  children  without  the 
consent  of  the  parents  on  the  ground  that  the 
parents  have  t>een  judicially  deprived  of  the 
custody  of  their  children  on  account  of  neglect, 
unless  it  appears  in  the  record  before  him  that 
the  parents  have  been  permanently  and  absolute- 
ly deprived  of  such  custody  by  a  final  and  un- 
conditional judgment  of  a  court  An  order  of 
a  probate  court  temporarily  depriving  the  par- 
ents of  the  custody  of  their  children,  but  grant- 
ing them  an  opportunity  to  reclaim  the  chil- 
dren upon  a  proper  showing  of  reform,  is  not 
such  a  judgment  as  dispenses  with  the  neces- 
sity for  the  consent  of  the  parents  to  an  adop- 
tion proceeding. 

[E)d.   Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  H  7-10.] 

12.  Adoption  ^=»7—CHn.DBEN— Consent  op 
Parents— Obdeb  of  Pbobate  Coubt. 

That  certain  order  of  tbe  probate  court  of 
Shonshone  county  in  this  case  made  on  October 
2,  1915,  by  which  the  children  of  appellants  - 
were  removed  from  their  custody  and  commit- 
ted to  the  custody  of  the  Idaho  Children's  Home 
Finding  and'  Aid  Society  as  guardian,  does  not 
permanently  and  absolutely  deprive  the  parents 
of  the  custody  of  their  children,  and  ia  not  such 
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a  final  and  unconditional  judgment  as  dispenses 
with  the  necessity  of  the  consent  of  the  parents 
to   adoption   proceedings. 

[£d.    Note. — For   other   cases,   see  Adoption, 
Cent.   Dig.  §i  T-IOJ 

13.  QU^SBE. 

As  to  whether  the  parents  must  in  all  cases 
be  notified  of  adoption  proceedings  in  order  to 
make  the  same  Binding  upon  them,  qusre. 

14.  GUAHDIAR  AND  WaBD  «=>4  —  RiOHT  OF 

Parents. 
The  parents  of  minor  children,  being  them- 
selves competent  to  transact  their  own  business, 
and  not  cytherwise  unsuitable,  are  entitled,  to 
the  gnardiansbip  and  custody  of  said  children. 
Rev.  Codes,  {  5774. 

[Bd.  Note. — For  other  cases,  see  Guardian  and 
"Ward,   CJtent.  Dig.  gS  4,  5.] 

15.  Habeas  Cokpus  ®=>113(12) — Oustodt  of 

CjBCn-BREN— RETDBN  TO  PABBNTS— KVIDEMCB. 

There  being  a  substantial  conflict  in  the 
evidence  as  to  whether  the  parents  have  reform- 
ed and  are  now  suitable  persons  to  have  the 
custody  of  their  minor  children,  tlte  findings  of 
the  district  court  in  favor  of  the  appellants  on 
that  point  will  not  be  disturbed  by  this  court 
on  appeal. 

[Bd.  Note. — FV>r  other  cases,  see  Habeas  Ooi> 
puai,  Gent.  Dig.  |  114.] 

Appeal  from  District  Court,  Shoshone 
County;  William  W.  Woods,  Judge. 

Petition  for  habeas  corpus  by  WUllam 
Priest  and  wife  against  Chnri^s  Jain  and 
Jessie  Jain,  Us  wife,  and  petition  for  habeas 
corpus  by  the  same  petitioners  against  W.  B. 
Tipton  and  Nellie  Tipton,  his  wife,  to  deter- 
mine the  custody  of  petitioners'  minor  Chil- 
dren. Petitions  consolidated,  and  chlldr^  re- 
turned to  petitioners,  and  from  such  order 
and  judgment,  defendants  appeal.    Afllrmed. 

John  Nesblt,  of  Moscow,  for  appellants. 
Featherstone  &  Fox,  of  Wallace,  for  respond- 
ents. 

McCarthy,  District  Judge.  This  case  in- 
volves the  question  of  the  right  to  the  cus- 
tody of  Ruth  Priest  and  WUllam  Priest,  the 
minor  children  of  William  Priest  and  Marie 
Priest,  the  respondents.  The  appellants  W. 
E.  Tipton  and  Nellie  Tiptcm  claim  right  to 
the  custody  of  Ruth  Priest,  and  the  appel- 
lants Charles  Jain  and  Jessie  Jain  claim 
right  to  the  custody  of  William  Priest  Two 
petitions  for  writs  of  habeas  corpus  were 
filed  in  the  Supreme  Court  by  the  parents, 
one  alleging  that  Buth  Priest  Is  unlawfully 
detained  by  Mr.  and  Mrs.  Tipton,  and  the 
other  alleging  that  Wllllani  Priest  is  unlaw- 
fully detained  by  Mr.  and  Mrs.  Jain.  A  writ 
was  issued  in  each  case  and  made  returnable 
in  the  district  court  of  the  First  judicial  dis- 
trict, before  Hon.  William  W.  Woods,  dis- 
trict judge.  The  two  cases  were  consolidat- 
ed for  trial,  and  the  district  court  ordered 
the  children  returned  to  their  parents.  F^m 
that  order  and  judgment  of  the  district  court 
an  appeal  is  prosecuted  to  this  court  by  Mr. 
and  Mrs.  Tipton  and  Mr.  and  Mrs.  Jain. 

In  Sq>tember,  1914,  a  petition  was  filed  in 
the  probate  court  for  Shoshone  county  al- 


leging that  the  appellants  were  not  proper 
persons  to  have  the  care  and  custody  of  said 
minor  children,  and  praying  that  a  citation 
be  issued  by  said  court  to  appellants  requir- 
ing them  to  show  cause  why  said  children 
should  not  be  removed  from  their  custody 
and  control  and  surrendered  to  the  Idaho 
Children's  Home  Finding  and  Aid  Society 
and  treated  as  wards  of  the  court  A  hear- 
ing was  had.  The  court  found  that  the  ap- 
pellants were  at  that  time  unfit  and  improp- 
er persons  to  have  the  control  and  custody 
of  the  said  children,  and  adjudged  that  the 
said  children  should  be  removed  fr<»n  the 
custody  and  control  of  the  appellants  and 
surrendered  to  the  Idaho  Children's  Home 
Finding  and  Aid  Society,  to  be  treated  as 
wards  of  the  court.  The  Idaho  Children's 
Home  Finding  and  Aid  Society  will  hereaft- 
er be  referred  to  in  this  opinion  as  the  so- 
ciety. The  children  were  taken  to  the  branch 
home  of  the  society  at  Lewiston,  Idaho.  The 
probate  judge,  the  appellants,  the  representa- 
tive of  the  society  at  Tjewiston,  and  every  one 
else  concerned  understood  that  the  order  was 
not  a  final  order,  permanently  depriving  the 
parents  of  the  custody  of  the  children,  but 
merely  an  order  temporarily  depriving  them 
of  such  custody  until  such  time  as  they 
shotild  reform  and.  convince  the  court  that 
they  were  again  entitled  to  the  dilldren. 

On  October  2,  1916,  the  probate  judge,  up- 
on petition  of  the  parents,  found  that  they 
had  reformed  and  were  proper  persons  to 
have  the  care  and  custody  of  their  children, 
and  made  a  written  order  to  the  effect  that  the 
children  should  be  removed  from  the  custody 
of  the  society  and  returned  to  the  parents. 
On  the  same  day  he  wrote  a  letter  to  the  rep- 
resentative of  the  society  at  l/ewlston,  in- 
closing a  copy  of  the  order.  The  representa- 
tive at  first  acquiesced  in  this  action,  as 
shown  by  bis  letter  of  October  4th.  Having 
later  heard  some  disquieting  rumors  concern- 
ing the  parents,  the  probate  judge  on  Octo- 
ber 7th  sent  a  telegram  to  the  representative 
telling  him  to  hold  the  children;  that  other 
developments  made  It  necessary  to  revoke 
the  order  for  their  return. 

On  October  Uth  the  society,  through  Its 
state  superintendent,  consented  to  the  adop- 
tion of  Ruth  Priest  by  Mr.  and  Mrs.  Tipton 
and  of  William  Priest  by  Mr.  and  Mrs.  Jain. 
On  October  15th  adoption  proceedings  were 
had  In  the  probate  court  for  Latah  county 
by  which  the  Tlptons  adopted  Ruth  Priest 
and  the  Jains  adopted  William.  The  Jains 
and  Tlptons  were  residents  of  Latah  county. 
By  permission  of  the  society,  Ruth  had  been 
living  with  the  Tlptons  and  William  had 
been  living  with  the  Jains  for  some  months 
prior  to  the  adoption.  On  October  11th  the 
probate  Judge,  having  satisfied  himself  that 
the  rumors  about  the  parents  were  unfound- 
ed, wrot6  the  representative  of  the  society 
stating  In  effect  that  after  investigation  he 


^b^Por  otb«r  cases  see  same  topic  and  KBT-NUMBfiR  In  all  Key-Numbered  Digests  and  Indexer>  _  _ 

Digitized  by' 


"Google 


366 


164  PACIFIC  KEPOKTER 


<Idabo 


had  decided  the  children  should  be  returned 
to  the  parents,  and  directed  that  arrange- 
ments be  made  for  that  purpose.  The  society 
replied  that  the  children  had  been  adopted, 
and  that  It  no  longer  had  control  over  them. 
Thereafter  the  parents  sued  out  writs  of 
habeas  corpus,  resulting  In  the  proceedings 
above  mentioned. 

[1]  Tho  first  question  which  arises  in  this 
case  Is  whether  a  judgment  of  a  district 
court  In  a  habeas  corpus  proceeding  involving 
the  custody  of  a  child  Is  appealable.  While 
the  question.  Is  not  raised  by  either  of  the 
parties  to  the  action,  we  think  that  it  Is 
squarely  raised  by  the  proceedings,  and  that 
it  is  the  duty  of  the  court  to  take  notice  of 
it.  Section  4807,  Itev.  Codes,  as  amended  by 
chapter  111,  Sess.  Laws  1911,  provides  that 
an  appeal  may  be  taken  to  the  Supreme 
Court  from  a  final  Judgment  of  the  district 
court  in  an  action  or  special  proceeding  eom- 
menced  in  the  court  in  which  the  same  is 
rendered.  This  relates  only  to  civil  actions 
or  special  proceedings  of  a  civil  nature.  A 
proceeding  in  habeas  corpus  to  determine  the 
right  to  the  custody  of  a  child  is  a  proceed- 
ing of  a  civil  nature,  and  more  especially  of 
an  equitable  nature.  Andrino  v.  Yates,  12 
Idaho,  618,  87  Pac.  787;  Harrison  v.  Marker, 
44  Utah,  541,  142  Pac.  716;  Telschek  v. 
Fritsch,  38  Tex.  Cr.  B.  43,  40  S.  W.  988; 
Ex  parte  Calvin,  40  Tex.  Cr.  R.  84,  48  S.  W. 
518;  UaU  v.  Whipple  (Tex.  Civ.  App.)  145 
S.  W.  30&-310. 

The  judgment  or  order  of  the  court  Is  a 
final  judgment  in  the  sense  that  by  it  the 
parties  to  the  action  are  concluded  as  to  the 
particular  issues  presented.  Bleakley  t. 
Smart,  74  Kan.  476,  87  Pac.  76,  11  Ann.  Caa 
125;  Cormack  v.  Marshall,  211  111.  519,  71 
N.  B.  1077,  67  li.  R.  A.  787,  1  Ann.  Cas.  256; 
Hall  V.  Whipple,  supra ;  ClUford  v.  Williams, 
37  Wash.  460,  79  Pac:  1001 ;  In  re  Hamilton, 
66  Kan.  764,  71  Pac.  817.  We  are  of  the 
opinion  that  the  judgment  of  the  court  In 
such  a  proceeding  is  a  final  judgment  within 
the  purview  of  oar  statute  relating  to  ap- 
peals. 

We  conclude  that  an  appoEd  lies  from  the 
judgment  of  the  district  court  In  such  a  pro- 
ceeding. Stewart  v.  Paul,  141  Ala.  516,  37 
South.  691 ;  Bleakley  t.  Smart,  supra ;  Hall 
V.  Whipple,  supra;  State  v.  Balrd  &  Torrey, 
19  N.  J.  Bq.  481;  Jamison  v.  Oilbert,  38  Okl. 
751,  135  Pac.  342,  47  L.  R.  A.  (N.  8.)  1133; 
and  other  cases  cited  above. 

The  court  is  not  called  upon  to  decide  and 
does  not  decide  whether  an  appeal  will  lie 
to  this  court  from  the  final  Judgment  of  the 
district  court  in  the  ordinary  habeas  corpus 
proceeding  Involving  the  legality  of  the  im- 
prisonment of  a  party  by  virtue  of  the  comi- 
mltment  of  a  court 

The  specifications  of  error,  so  called,  are 
very  general,  and  this  court  feels  it  is  called 
upon  to  specifically  notice  only  those  p<^t8 
which  counsel  has  attempted  to  supp<»t  by 


argument  or  citation  of  authorities  tn  the 
briefs  or  on  the  argummt. 

[2]  It  la  contended  that  the  district  court 
of  the  first  Judicial  district  had  no  Jurisdic- 
tion, and  that  the  case  should  have  been  seat 
to  the  district  court  for  Latah  eonnty.  In 
which  county  the  children  were  residing. 
Under  sections  3816  and  8342.  Rev.  Codes, 
the  Supreme  Court  had  the  authority  to  make 
the  writ  returnable  before  any  district  court, 
and  In  this  ease  It  made  it  returnable  before 
the  district  court,  where  a  hearing  could  be 
had  with  the  greatest  degree  of  convenience 
to  the  witnesses. 

[3]  It  is  contended  that  the  court  erred  in 
refusing  to  permit  the  Introduction  of  testi- 
mony relative  to  the  conduct  of  William  and 
Marie  Priest  prior  to  the  Ome  that  the  chil- 
dren were  removed  from  them.    Such  testi- 
mony was  offered  for  the  purpose  of  showing 
the  extent  to  which  the  parents  were  addict- 
ed to  the  use  of  luto.vicating  liquor  and  other 
bad  habits,  as  tending  to  show  whetber  or 
not  It  would  be  possible  for  them  to  have 
reformed  as  claimed.    The  principal  question 
of  fact  in  the  case  is  whether  they  had  re- 
formed.   The  findings  and  order  of  the  pro- 
bate court  stand  as  evidence  against  the  par- 
ents, and  the  burden  was  upon  them  to  show 
tliat  they  had  corrected  the  serious  faults  set 
forth  in  ^Id  findings.    The  order  of  the  pro- 
bate court  could  not  be  collaterally  attacked 
by  either  party  to  tills  proceeding.    It  does 
not  seem,  however,  that  admitting  su«di  testi- 
mony for  tlie  purpose  stated  would  have  had 
the  effect  of  making  a  collateral  attack  upon 
said  order.    However,  the  principal  question 
being  whether  the  parents  had  reformed,  it 
seems  that  the  material  evidence  upon  the 
point  is  evidence  as  to  their  conduct  since  tbe 
children  were  taken  from  them.     From  the 
record  in  this  case  we  do  not  think  that  tes- 
timony as  to  their  conduct  before  that  time 
was  sufliclently  material  to  require  that  it 
be  admitted.    The  rejection  of  such  testimony 
was  therefore  justified  on  the  ground  of  its 
immateriality. 

The  alleged  error  in  permitting  witnesses 
to  testify  relative  to  what  happened  in  the 
proceeding  in  the  probate  court  of  Latah 
county  at  the  time  of  the  alleged  adoption  of 
the  children  Is  not  material,  because  this 
court  does  not  think  that  the  mere  fact  that 
the  children  and  parties  were  not  examined 
separately,  if  it  be  a  fact,  would  of  itself  in- 
validate the  proceedings. 

[4]  No  objection  to  the  testimony  of  Dr. 
Dettman  on  the  ground  of  privileged  com- 
munication was  made  in  the  trial  court,  and 
tliat  point  cannot  be  raised  for  the  first  tine 
in  this  court.  We  do  not  consider  it  neces- 
sary to  pass  upon  the  question  as  to  whether 
or  not  the  testimony  of  Dr.  Lindsey  should 
have  been  admitted,  for  the  reason  that  be 
testified  only  in  regard  to  Mrs.  Ella  Rivers, 
and  she  herself  on  cross-examination  admit- 
ted practically  everything  to  which  the  doc- 


Digitized  by 


Google 


Idah«4 


JAIN  V.  PRIEST 


367 


tor  testified,  she  statf ng  tbat  tbe  had  been  a 
slave  to  the  moipblne  habit  for  29  years  and 
6  months.  In  Tiew  of  this  fact  the  admiasicm 
ot  the  doctoi's  testimony,  even  If  erroneons, 
conld  not  be  prejudicial  or  reversible  error. 
Xost  of  the  other  points  raised  by  appel- 
lants relate  to  the  question  of  the  validity  and 
effect  of  the  several  proceedings  had  in  the 
probate  conrt,  to  wit:  First,  the  original  pro- 
ceeding by  which  tlie  children  were  taken 
from  their  parents  and  committed  to  the  cns- 
todjT  of  the  Clilldren's  Home  Finding  and  Aid 
Society  by  order  of  the  probate  court  for 
Sboshone  county;  second,  the  order  of  the 
probate  court  for  Shoshone  county  by  which 
tlie  guardianship  of  the  society  was  revoked 
and.  the  children  were  ordered  returned  to 
their  parents;  third,  the  ord«r  of  adoption 
of  the  probate  court  for  IJatah  county. 

[1-7]  We  wlU  first  consider  the  force  and 
^Tect  of  the  order  committing  the  children 
to  the  custody  of  the  sod^y.  It  is  ordered 
by  the  court  that  the  said  children  be  re- 
moved from  the  custody  and  control  of  their 
parents  and  surrendered  to  the  society,  to  be 
treated  as  wards  of  the  court  By  using  the 
words  "wards  of  the  court"  it  would  seem 
that  the  probate  court  Intended  to  retain 
some  control  over  the  children.  The  probate 
courts  have  Jurisdiction  in  guardianship  mat- 
ters. Const  art.  5,  |  21.  For  this  purpose 
they  are  courts  of  general  Jurisdiction.  In 
re  Arva  and  Flmer  Brady,  10  Idaho,  366,  79 
Pac.  75;  Bz  parte  Sharp,  15  Idaho,  120,  96 
Pac.  563,  18  L.  B.  A.  (N.  S.)  886.  The  Legis- 
lature has  no  power  to  deprive  the  Judicial 
department  of  any  power  or  Jurisdiction 
whldi  rightly  pertains  to  it  as  a  co-ordinate 
branch  of  the  government  Const  art.  6,  I 
13.  By  the  order  of  the  probate  court  which 
was  made  pursuant  to  the  provisions  of  see- 
tion  2,  Ses&  Laws  1909,  pp.  39,  40,  and  41, 
the  society  was  made  the  guardian  of  the 
chUaren.  By  virtue  of  its  general  Jurtadlc- 
ti<m  the  probate  conrt  had  the  same  control 
over  the  society  as  guardian  as  it  would  have 
over  any  other  guardian,  and  this  power  was 
one  wtalcb  the  Legislature  could  not  take 
from  tlie-  court.  In  the  iatba  pert  of  said 
section  2  It  Is  provided  that  the  society  shall 
contlinw  to  be  the  guardian  during  the  mi- 
nority of  the  children,  unless  Qie  guardian- 
ship Is  canceled  by  the  board  of  directors  of 
the  society.  Said  provision  cannot  have  the 
effect  of  depriving  the  probate  court  of  its 
control  over  the  society  as  guardian,  because 
to  give  it  such  effect  would  be  to  Invade  the 
Jniisdlctlon  of  the  probate  court  in  violatioil 
of  the  Ckinstltution. 

Section  3  of  said  act  mi'  page  41  provides 
tlut  tlie  parents  may  petition  the  board  of 
directors  of  the  society,  asking  that  the  diil- 
dren  be  returned  to  them  on  the  ground  that 
they  have  reformed,  or  are  in  condition  to 
properly  care  for  the  children,  and  tt  the 
board,  after  an  investigation,  deem  it  for  the 
best  Interests  of  the  ^Ud,  It  may  be  return* 


ed  to  its  parents,  and  the  guardianship  of 
the  society  shall  terminate,  and  the  paroits 
shall  resume  their  natural  relationship  to 
such  child.  Such  provision  cannot  have  the 
effect  of  vesting  Jurisdiction/  to  decide  that 
the  child  shall  be  returned  to  Its  parents  ex- 
clusively In  the  board  of  directors  of  tlie  so- 
ciety and  of  depriving  the  probate  court  of 
Jurisdiction  to  decide  such  matter,  because 
to  give  it  such  effect  would  again  be  an  un- 
constitutional invasion  of  the  powers  and  Ju- 
risdiction of  the  probate  court  The  board 
of  directors  may  decide  fbr  the  society  wheth- 
er or  not  it  desires  to  voluntarily  resign  the 
guardianship  or  to  return  the  children  to 
their  parents,  but  the  ultimate  decision  in 
each,  case  is  with  the  probate  court  The 
probate  court  had  the  same  control  over  the 
society  as  guardian  as  It  would  have  over 
any  other  guardian,  and  it  had  Jurisdiction 
to  revoke  the  guardlonsliip  of  the  society 
and  return  the  children  to  their  parents,  if  a 
proper  showing  were  made. 

Under  section  6822,  Hev.  Codes,  a  guardian 
of  any  person  may  be  discharged  by  the  pro- 
bate court  when  it  appears  -to  the  court  on 
the  application  of  £he  ward,  or  otherwise, 
that  the  guardianship  is  no  longer  neces- 
sary. Under  this  provision  the.  prolwte  court 
had  authority  to  discharge  the  society  as 
guardian  «f  the  children  and  order  them  re- 
turned to  their  parents  at  any  time  when  it 
appeared  to  the  court  that  the  guardianship 
of  the  society  was  no  longer  necessary.  If 
the  parents  convinced  the  probate  court,  by 
a  proper  showing,  that  fbey  bad  reformed 
and  were  suitable  i)erson8  to  again  have  cus- 
tody of  their  clilldren,  then  the  guardianship 
of  the  society  would  be  no  longer  necessary, 
and  the  court  conld  and  should  discharge  the 
society  and  return  the  children  to  their  par- 
ents. The  statute  does  not  expressly  provide 
for  any  notice  to  the.  guardian  before  ter- 
minating the  guardianship.  In  this  it  differs 
from  the  preceding  section  (6821,  Rev.  Codes), 
concerning  the  removal  of  a  guardian  on  the 
ground  of  being  incapable  or  unsuitable. 
That  section  provides  that  such  notice  shall 
be  given  to  the  guardian  as  the  court  may 
require.  We  think  that  the  nature  of  the 
proceeding  requires  a  reasonable  notice  to 
the  guardian  when  terminating  the  guard- 
ianship, even  though  It  la  not  expressly  re- 
quired by  tlie  Btatttta  In  this  case  no  formal 
notice  was  given  to  the  guardian.  However, 
it  appears  that  cm  October  2,  1915,  upon  peti- 
tion of  the  parents,  and  after  investigation, 
the  probate  Judge  made  a  written  order  to 
the  effect  that  the  children  Iw  removed  from 
the  custody  of  the  sodMy  and  returned  to 
the  parents.  He  wrote  a  letter  to  the  repre- 
sentative of  the  society  at  Lewiston,  indos- 
ing  a  copy  of  the  ordei:,  and  telling  him  that 
the  children  should  be  returned  to  their  par* 
entfl.  The  representative  at  first  acquiesced 
in  this  action,  as  shown  by  his  letter  of  Oc- 
tober 4th.   Having  later  beard  some  disquiet- 
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log  rumors  concemlns  the  parents,  the  pro* 
bate  Judge  sent  a  telegram  on  October  7tb 
to  the  representative  telling  him  to  hold  the 
children;  that  other  developments  made  It 
necessary  to  revoke  the  order  for  their  re- 
turn. Without  waiting  to  hear  further  from 
the  probate  judge  the  society  consented  to 
the  adoption  of  the  children,  and,  Instead  of 
holding  them,  as  the  telegram  directed,  the 
adoption  proceedings  were  allowed  to  take 
place.  On  October  11th  the  probate  Judge 
again  wrote  the  representative  of  the  so- 
ciety, telling  him  that  after  investigation 
he  bad  found  the  rumors  about  the  parents 
to  be  unfounded,  that  he  had  decided  the 
children  should  be  returned  to  their  parents, 
and  that  arrangements  should  be  made  to 
that  end. 

[t]  The  order  of  October  2d  was  in  efCect 
an  order  terminating  the  guardianship  and 
discharging  the  society  as  guardian.  There 
was  no  formal  hearing  of  the  matter.  No 
formal  notice  was  given  the  society.  How- 
ever, an  informal  notice  was  given,  and  its 
representative  at  Lewiston  was  apprised  of 
the  fact  that  the  probate  court  had  terminat- 
ed its  guardianship  and  the  reasons  for  such 
action.  Under  the  circumstances  we  think 
the  society  had  sufficient  notice  of  the  order 
in  order  to  make  that  order  binding  upon  it. 
If  the  society  desired  to  be  heard  in  objec- 
tion to  the  petition  of  the  parents,  or  the  or- 
der of  the  court,  it  should  have  made  such 
objection  in  the  probate  court  for  Shoshone 
county.  It  would  then  have  been  the  duty  of 
the  court  to  hear  such  objection.  Upon  re- 
ceipt of  the  telegram  on  the  7th,  the  society 
should  have  held  the  children  as  directed, 
instead  of  putting  them  beyond  its  control. 

[f]  However,  the  society  Is  not  a  party  to 
this  proceeding.  The  appellants  base  their 
right  to  the  custody  of  the  children  upon  the 
orders  of  adoption  made  by  the  probate  court 
for  Latah  county.  Under  the  provisions  of  the 
act  of  1909  the  society  has  authority  to  re- 
ceive, control,  and  dispose  of  children  under 
18  when  the  father,  mother,  or  person  legal- 
ly entitled  to  act  as  their  guardian  shall  sur- 
render them  in  writing  to  the  society,  or 
when  the  person  legally  authorized  to  make 
such  surrender  is  not  known,  and  a  notice  is 
published  in -a  newspaper.  When  a  child 
shall  have  been  so  surrendered,  and  such 
diild  shall  have  been  accepted  by  such  socie- 
ty, then  (but  not  otherwise)  the  rights  of  its 
natural  parents  or  of  the  guardian  of  its  per- 
son (if  any)  shall  cease,  and  such  corporation 
shall  become  entitled  to  the  custody  of  such 
child,  and  shall  have  authority  to  care  for 
and  educate  sud>  child  or  place  it  temporari- 
ly or  permanently  in  a  suitable  home  in  such 
manner  as  shall  beet  secure  Its  welfare. 
Such  corporation  shall  have  authority  when 
such  child  has  been  surrendered  to  It  in  ac- 
cordance with  any  of  the  preceding  provi- 
sions, and  it  is  still  in  its  control,  to  consent 
to  its  adoption  under  the  laws  of  Idaba 


These  provisions  are  all  In  section  1  of  the 
act.  In  cases  arising  under  section  2,  where 
a  child  is  taken  from  the  jtarents  without 
their  consent  on  the  ground  that  they  are 
not  proper  persons  to  have  custody  of  it,  the 
law  does  not  give  the  society  power  to  con- 
sent to  the  adoption  of  the  child,  nor  does  it 
provide  that  the  rights  of  the  natural  parents 
shall  cease.  In  such  cases  the  society  simply 
becomes  the  guardian  of  the  child,  subject  to 
the  control  of  the  probate  court  as  heretofore 
explained.  In  the  present  case  the  children 
were  not  surrendered  by  the  parents,  but 
were  removed  from  their  custody  by  the 
court  without  their  consent  The  case  there- 
fore comes,  not  within  sdction  1,  but  within 
section  2.  The  society  consented  to  the  adop- 
tion of  the  children ;  the  parents  did  not  con- 
sent, and  in  fact  were  not  notified.-  Tb<> 
adoption  proceedings  cannot  be  upheld  b; 
virtue  of  any  of  the  provisions  of  the  law 
of  1909. 

[11, 11]  The  appellants  fall  back  upon  the 
provisions  of  section  2703,  Rev..  Codes,  in  re- 
lation to  adoption.  It  provides  that  a  legiti- 
mate child  cannot  be  adopted  without  the 
consent  of  its  parents,  except  that  consent  is 
not  necessary  from  a  father  or  mother  vb<> 
has  been  Judicially  deprived  of  the  custody 
of  the  child  on  account  of  cruelty  or  neg- 
lect. It  is  claimed  that  these  parents  had 
been  Judicially  deprived  of  the  custody  of 
their  children  by  the  order  of  the  probate 
court  for  Shoshone  county  on  account  of  neg- 
lect, and  that  therefore  they  were  not  en- 
titled to  notice  of  the  proceedings.  It  ap- 
pears from  the  proceeding  in  the  probate 
court  for  Latah  county  that  the  action  of  the 
court  was  based  upon  the  consent  of  the  so- 
ciety to  the  adoption,  and  not  upon  any  al- 
legation at  proof  that  the  i>arents  had  been 
Judicially  deprived  of  the  custody  of  tbelr 
diildren  on  account  of  neglect  In  order  to 
authorize  the  probate  court  to  make  an  o^ 
der  of  adoption  without  the  consent  of  the 
parents,  it  must  appear  in  the  record  before 
that  court  that  the  case  comes  within  some 
of  the  exceptions  mentioned  in  the  statute. 
This,  we  think,  is  a  JurlsdicUooai  require- 
mient  and  must  be  complied  with  in  order 
to  make  the  order  valid.  No  such  showing 
was  made  before  the  probate  court  in  this 
ease,  and  therefore  the  order,  made  without 
the  parent's  consent,  was  invalid.  Parsons 
v.  Parsons,  101  Wis.  76,  77  N.  W.  147,  70 
Am.  St  Rep.  S84. 

[12,13]  The  question  as  to  whether  the 
parents  of  a  cliild  must  in  all  cases  be  noti- 
fied of  adoption  proceedings  is  a  difficult 
one,  as  to  which  the  authorities  do  not  agree. 
Conceding  that  in  the  cases  mentioned  in 
section  2703,  Rev.  Codes,  the  consent  of  the 
parents  to  the  adoption  is  not  necessary, 
there  is  stiU  a  question  as  to  whether  they 
should  not  be  notified  >of  the  proceedings  in 
order  to  have  an  opportunity  to  show  wheth- 
er or  not  their  consent  is  necessary.    It  Is 
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indeed  drastic  to  hold  that  the  natural  par- 
ents may  be  permanently  deprlred  of  their 
status    of  parentage  and  its   accompanying 
rlgbts  by  a  proceeding  of  which  they  have 
no  notice.     Some  authorities  seem  to  have 
gone  this  far;    some  have  refused.    We  do 
not  pass  on  this  vexing  question  for  the  rea- 
son  that  it  is  not  necessary  to  do  so  for 
the  purposes  of  this  case.    Even  If  it  should 
be  conceded  that  the  parents  were  not  en- 
titled   to  notice  of  adoption  proceedings  in 
case  they  had  previously  been  judicially  de- 
prived  of  the  custody  of  their  children  on 
account  of  neglect,  we  do  not  think  that  this 
is  such  a  case.    When  the  statute  says  that 
the    consent  of  the  parents   Is  unnecessary 
where  they  have  been  Judicially  deprived  of 
the  custody  of  their  children  on  account  of 
neglect,  we  construe  it  to  mean  cases  where 
they  have  been  finally  and  permanently  de- 
prived of  such  custody  by  a  final,  absolute, 
and    unconditional   judgment   of   the   court. 
In  view  of  the  language  used  in  the  order 
of  the  probate  judge  for  Shoshone  county,  and 
under  all  the  facts  of  this  case,  we  do  not 
think  that  such  order  was  a  final  and  uncon- 
ditional judgment,  absolutely  and  permanent- 
ly depriving  the  parents  of  the  custody  of 
their  children.     Ex  parte  Martin,  29  Idaho, 
716,  161  Pac.  573. 

Our  conclusion  Is  that  the  probate  court 
of  Latah  county  had  no  authority  to  make 
the  orders  of  adoption  without  notice  to  the 
parents  under  the  facts  of  this  case,  and 
that  the  orders  of  adoption  are  not  binding 
upon  the  parents. 

From  the  views  above  expressed  in  regard 
to  the  several  proceedings  in  the  i>robate 
court  for  Shoshone  county  and  the  probate 
court  for  Latah  county,  it  follows  that  the 
legal  rights  of  the  parties,  so  far  as  the 
custody  of  the  children  Is  concerned,  are  not 
finally  concluded  by  any  of  said  proceedings. 
[14,16]  Section  6774,  Bev.  Codes,  provides 
that  either  the  father  or  mother  of  a  minor, 
being  themselves  respectively  competent  to 
transact  their  own  business,  and  not  other- 
wise unsuitable,  must  be  entitled  to  the 
guardianship  of  the  minor.  This  section  Is 
construed  and  upheld  by  this  court  In  Re 
Crocheron,  16  Idaho,  441,  101  Pac.  741,  38 
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L.  R.  A.  (N.  S.)  868.  In  that  case  the  court, 
in  referring  to  its  former  decision  in  Andrlno 
V.  Tates,  12  Idaho,  618,  87  Pac.  787,  makes 
It  clear  that  it  Is  only  where  the  legal  right 
of  the  parent  to  the  custody  of  the  child  is 
not  clear  that  the  child  can  be  committed  to 
the  custody  of  another  on  the  ground  that  it 
wiU  be  better  cared  for  by  such  other.  If  the 
parent  fulfills  the  requirements  of  section 
5774,  he  Is  entitled  to  the  custody  of  his  child, 
even  though  another  person  may  be  even 
more  suitable  to  have  the  custody.  The 
rights  of  these  parents  not  being  affected  by 
the  orders  of  adoption,  they  are  entitled  to 
the  custody  of  the  children  if  the  evidence 
shows  that  they  are  now  competent  to  trans- 
act their  own  business,  and '  not  otherwise 
unsuitable.  Upon  these  questions  the  lower 
court  found  In  favor  of  the  respondents. 

"It  is  the  settled  law  of  this  state  that  an  ap- 
pellate court  will  not  disturb  the  findings  or 
judgment  of  the  trial  court  where  there  is  a 
substantial  conflict  of  the  evidence.  This  rule 
applies  with  equal  force  in  actions  at  law  and 
suits  in  equity,  where  a  trial  is  had  on  oral 
evidence."  Smith  v.  Faris-Kesl  Const.  Co.,  27 
Idaho,  407,  150  Pac.  25,  and  other  Idaho  deci- 
siooa  there  cited. 

We  hold  this  rule  applies  to  a  habeas 
corpus  proceeding  of  a  civil  nature  to  deter- 
mine the  right  to  the  custody  of  children  as 
well  as  to  other  actions  at  law  or  suits  In 
equity.  Upon  the  question  as  to  whether 
these  parents  have  reformed  and  are  now 
proper  persons  to  have  the  custody  of  their 
children  in  view  of  the  requirements  of  the 
statute,  there  Is  a  substantial  conflict  In  the 
evidence,  and  therefore  the  findings  and  judg- 
ment of  the  trial  court  will  not  be  disturbed 
by  this  court. 

The  decision  of  the  district  court,  affirmed 
by  this  court.  Is  to  the  effect  that  the  parents 
are  now  entitled  to  the  custody  of  their 
children.  The  parents  must  understand  that 
their  right  to  maintain  such  custody  in  the 
future  depends  upon  whether  tney  continue 
to  conduct  themselves  in  such  a  way  as  to  de- 
serve it. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

BUDGE,  O.  J.,  and  RICE,  J.,  concur. 
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SfBTBOPOUTAN    INVESTMENT    &     IM- 
PROVEMENT CO.  V.  SOHOUWEII/ER 
et  al 

(Supreme  Court  of  Oregon.    April  10, 1917.) 

1.  Appeal  and  Essob  9=3895(2)— Findings 
OF  Fact— Equity  Cae:e. 

FiudingB  of  fact  by  the  trial  court,  though 
supported  by  evidence,  are  not  conclusive,  but 
only  persuasive,  on  appeal,  in  an  equity  case, 
which  is  tried  anew  in  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3647.] 

2.  Execution  «=>172(4)  —  Suit  to  Enjoik 
Salb)— REQutAiirrr  of  Attachment— Sum- 
mons. 

Defendants  .in  a  suit  to  enjoin  an  execution 
sale,  in  which  to  substantiate  their  superior 
right  they  must  show  a  valid  attachment,  must 
plead  and  prove  issuance  of  summons  in  the  ac- 
ti<m  in  which  the  attachment  was  sued  out,  as 
under  L,  O.  Ij.  I  285,  such  writ  could  not  be 
legally  secured  till  summons  had  Issued. 

lEd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  525-532.] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  W.  N.  Oatena, 
Judge. 

On  rebearing.    Denied. 

For  former  opinion,  see  163  Pac.  599. 

W.  B.  Shively,  of  Portland,  for  appellant 
Daniel  E.  Powers  and  W.  S.  Hufford,  botb  of 
Portland,  for  respondents. 


MOORE,  J.  [1]  In  a  petition  for  a  rehear- 
ing, It  is  maintained  that  an  error  was  com- 
mitted in  disturbing  the  findings  of  fact  made 
by  the  trial  court  The  transcript  does  not 
contain  a  copy  at  such  findings  If  any  were 
made.  This  Is  a  suit  In  equity  which  la  tried 
anew  in  this  court  and  in  such  cases  find- 
ings made  by  the  lower  court  are  only  per- 
suasive. Attention  is  called  to  the  rule  pre- 
vailing in  the  trial  of  actions  at  law  on  ap- 
(leal  from  a  judgment  given  upon  findings  of 
fact  made  by  the  lower  court  In  a  cause  tried 
without  the  intervention  of  a  Jury.  In  such 
cases,  the  findings  of  fact,  when  supported 
by  any  evidence,  are  conclusive.  That  legal 
principle,  however,  has  no  application  to  the 
trial  of  ay  appeal  from  a  decree  in  a  suit  in 
equity. 

[2]  The  pleadings  In  this  suit  nowhere  al- 
lege that  a  summons  was  ever  Issued  in  the 
action  in  which  the  attachment  was  sued 
out.  No  writ  of  that  kind  could  legally  have 
been  secured  until  the  summons  had  been  is- 
sued. Ik  O.li.  i  295.  It  was  Incumbent  upon 
the  defendants,  in  order  to  substantiate  tbelr 
superior  right  to  the  real  property  attach- 
ed, to  allege  and  prove  every  step  leading  up 
to  the  filing  of  the  certificate  of  attachment ; 
but  they  having  failed  in  the  particular 
mentioned,  we  adhere  to  our  former  opinion. 

McBRIDE,  C.  J.,  and  BEAN  and  Mc- 
CAMANT,  JJ.,  concur. 


WARD  V.  JAMBS  et  a!. 

(Supreme   Court  of  Oregon.     April   10,  1917. 
On  Petition  for  Rehearing,  May  29,  1917.) 

1.  Vendor  and  Pubchaseb  (S=9ll6— Rkbcis- 
sioN  BT  Pubchaseb— Tendeb  of  Puechase 
Price. 

Under  an  agreement  providing  for  a  deed 
after  payment  of  purchase  price,  the  purchaser 
cannot  rescind  and  recover  payments  thereon 
for  defects  in  vendor's  title,  where  he  has  not 
tendered  or  paid  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  if  205-208.] 

2.  Vendob  and  Pubchaseb  <S=»214(6)  —  As- 
signment BT  Pubchaseb— Status  or  Vkn- 

DOB. 

An  assignment,  or  arrangement  for  an  as- 
signment of  a  contract  for  the  purchase  of 
land,  does  not  change  status  of  vendor;  the 
assignee  standing  in  no  better  position  than  as- 
signor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  447,  448.] 

On  Petition  for  Rehearing. 

3.  Vendob  and  Pubchaseb  9=>116— Rcbcis- 
bion  BT  Pubchaseb- Deitault  in  Payment 
OF  Intebest. 

Under  an  agreement  providing  for  a  deed 
after  payment  of  purch:ue  price,  the  purchaser 
cannot  rescind  for  defects  in  vendor's  title, 
where,  after  allowing  purchaser  all  credits  to 
which  he  is  entitled,  he  is  still  in  default  io 
payment  of  interest  at  the  time  vendor  brinp 
suit  to  foreclose  the  contract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f§  206-208.] 

4.  Vendob  and  Pubchaseb  «=3ll6 — Rescis- 
sion BY  Vendob— Conditions  Precedent. 

In  order  to  put  the  vendor  ia  default  and 
claim  a  rescission  of  the  contract  the  purchaser 
must  be  ready  to  pay  the  entire  purchase  price, 
must  offer  so  to  do,  and  demand  a  deed. 

[EA.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  205-208.] 

5.  Vendor  and  Pubchaseb  9=>112(1)  —  Re- 
scission—Gboundb— Defects  IN  TiTIiK. 

Under  a  contract  providing  for  a  deed  after 
payment  of  purchase  price,  payable  a  long  time 
subsequent  to  date  of  contract,  a  defect  in  ven- 
dor's title  does  not  call  for  rescission,  provided 
sale  is  in  good  faith,  and  vendor  has  not  by 
some  affirmative  act  put  it  out  of  his  power  to 
perform ;  it  being  sufficient  that  he  have  title 
when  purchaser  has  a  right  to  a  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gi  190,  200.] 
0.  Vendob  and  Pubchaseb  <S3299(2)— Strict 

Fobeclosube— "Good  Commebciai.  Title"— 

Necessity. 
Although  contract  did  not  require  delivery  of 
a  good  and  sufficient  deed  free  from  all  legal 
incumbrances  until  payment  of  purchase  price, 
vendor  must,  where  he  seeks  a  strict  foreclosure, 
requiring  purchaser  to  pay  within  a  limited  time 
a  large  sum  of  money  due  on  purchase  price,  or 
lose  his  interest  in  property,  be  al)le  to  furnish 
a  good  commercial  title,  a  title  such  as  attorney 
for  purchaser  should  advise  bis  client  to  accept. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  838.] 

7.  Vendor  and  Pubchaseb  9=3ll4 — Rescis- 
sion by  Purchaser— Failure  to  Furnish 
Ab  stract— Estoppel. 
Granting  that  contract  should  be  reformed, 
so  as  to  require  vendor  to  furnish  an  abstract  of 
title,  purchaser,  who  purchased  an  abstract  and 
made  payment  on  purchase  price  after  vendor'! 
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allesed   failure,  was  not  entitled  to  rescind  for 
vendor's   failure  to  famish  an  abstract. 

[Kd.   Note. — For  other  cases,  see  Vendor  and 
Pur^-haaer,  Cent  Dig.  f  §  202-2(H.] 

Department  2.  Appeal  from  Circuit  Court, 
lAoe  County;    J.  W.  Hamilton,  Judge. 

Suit  by  George  D.  Ward  against  W.  F. 
James,  Francis  E.  James,  and  others.  From 
a  decree  In  favor  of  Francis  £.  James,  plain- 
tiff appeals.  Dismissed  without  prejudice, 
on  rebearlng. 

This  1b  a  suit  to  foreclose  a  contract  for 
the  sale  of  land,  sought  to  be^  rescinded  by 
the  defendants.  From  a  decree  in  favor  of 
defendant  Francis  E.  James  rescinding  the 
contract  and  for  $3,245.65,  partial  payments 
made  and  damages,  plaintiff  appeals. 

On  April  14,  1913,  plaintiff,  George  D. 
Ward,  and  defendant  W.  F.  James  entered 
into  a  contract  for  the  sale  by  the  former 
and  the  purchase  by  the  latter  of  a  farm  in 
Lane  county,  consisting  of  640  acres,  for 
$18,000,  to  be  paid  in  the  following  manner: 
$7,000  upon  delivery  of  the  contract  and  $11.- 
uoo  on  or  before  10  years  from  that  date, 
with  interest  at  7  per  cent,  per  annum  pay- 
able annually.  Defendant  W.  F.  James  was 
to  pay  the  taxes  on  the  land.  A  farm  in 
iteuth  Dakota  was  conveyed  to  plaintiff  for 
$6,000,  and  the  sum  of  $1,000  in  cash  was 
paid  by  the  Jameses,  who  entered  Into  pos- 
session of  the  premises.  The  contract,  Inter 
alia,  provided  as  follows: 

'"niat  the  said  party  of  the  first  part  (Ward) 
hereby  agrees  ana  binds  himself  and  his  heirs 
that  in  case  the  aforesaid  sum  of  eighteen  thou- 
sand ($18,000.00)  dollars,  with  the  interest,  shall 
be  fully  paid,  at  the  times  and  in  the  manner 
above  specified,  he  will  on  demand  thereafter 
rause  to  be  executed  and  delivered  to  the  said 
party  of  the  second  part  (James),  or  his  legal 
representatives,  a  good  and  sufficient  deed  in  fee 
simple  of  the  premises  above  describe<l,  free  of 
all  legal  incumbrances  except  the  ta.-ses  herein 
agreed  to  be  paid  by  the  party  of  the  second 
part.  And  it  is  agreed  that,  if  the  party  of  the 
second  part  shall  fail  to  make  any  of  the  said 
payments  at  the  time  and  in  the  manner  above 
specified,  this  agreement  shall  henceforth  be  ut- 
terly void,  and  aU  payments  thereon  forfeited, 
or  raid  party  of  the  first  part  may  foreclose  this 
contract  for  the  amount  due  thereon,  together 
with  costs  and  attorney  fees,  second  party  to 
have  possession  of  said  premises  from  May  1, 
1913,  free  of  charge  so  long  as  he  complies  with 
the  terms  of  this  agreement." 

Some  live  stock  and  personal  property  val- 
ued at  $2,000  were  transferred  with  the  place 
which  are  not  mentioned  In  the  written  agree- 
ment On  February  27,  1914,  the  defendants 
James  entered  into  negotiations  with  the 
defendants  Rickman  for  the  transfer  of  the 
former's  interest  in  the  property  and  for  the 
assignment  of  the  contract  of  sale  which  as- 
dgnment  was  executed  and  recorded.  The 
Rlckmans  entered  into  possession  pf  the 
premises  and  remained  there  until  after  this 
suit  was  begun.  On  August  26,  1914,  plain- 
tiff commenced  this  suit  for  a  strict  foreclo- 
sure of  the  contract  of  sale,  alleging  that 
there  was  due  and  unpaid  $9S2.26,  interest, 
and  $128.35,  taxes  on  the  land,  which  plaintiff 
was  comp^ed  to  pay.     The  Jameses  an*  I 


swered  and  asserted  that  the  contract  was 
made  by  W.  F.  James  as  agent  for  Mrs. 
Francis  E.  James  and  asked  to  have  the 
same  reformed  in  this  respect  which  was  al- 
lowed. All  the  defendants  defended  upon 
the  ground  that  there  were  defects  and  ir- 
regularities in  Ward's  title  to  the  land  and 
the  Jameses  asked  to  have  the  contract  re- 
scinded for  that  reason. 

J.  M.  Williams  and  O.  H.  Foster,  both  of 
Eugene  (Williams  &  Bean,  Jesse  G.  Wells 
and  Foster  &  Hamilton,  all  of  Eugene,  on 
the  brief),  for  appellant.  O.  A.  Hardy,  of 
Eugene  (Thompson  &  Hardy,  of  Eugene,  on 
the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  contended  by  the  plaintiff's  counsel 
that  the  time  for  Ward  to  furnish  a  good  ti- 
tle and  convey  the  land  to  the  Jameses  or 
their  assigns  has  not  arrived,  and  that  the 
vendor  is  not  in  default  in  the  premises,  and  ' 
therefore  the  contract  of  sale  cannot  be  re- 
scinded. The  stipulation  of  the  agreement  of 
sale  provides  for  a  deed  of  conveyance  to  be 
made  by  Ward  after  the  payment  of  the  pur- 
chase price  is  completed.  It  appears  that  the 
consideration  for  the  deed  has  not  been  paid 
nor  tendered  to  Ward.  In  order  to  put  Ward, 
the  vendor,  in  default,  such  payment,  or  a 
valid  tender  thereof,  must  be  made  to  him  ac- 
cording to  the  agreement  of  sale. 

[2]  The  assignment,  or  an  arrangement  for 
an  assignment,  of  the  contract  by  the  Jameses 
to  the  Bickmans,  did  not  change  the  status  of 
the  vendor.  The  Bickmans  would  sti^nd  in  no 
better  position  than  the  Jameses  did  prior  to 
such  deaL  Neither  of  the  defendants  is  en- 
titled to  make  the  defense  that  there  are  de- 
fects in  Ward's  title  and  the  Jameses  are  not 
entitled  to  rescind  the  contract  of  sale. 
;  It  is  sufficient  if  the  vendor  have  good 
title  when  the  vemdee  by  payment  or  ten- 
der of  the  purchase  money  places  himself 
in  a  position  to  demand  title,  where  the  ven- 
dee Is  in  possession  and  there  is  no  fraud. 
Waterman  on  Specific  Performance,  f  420.  In 
actions  by  the  vendor  for  the  purchase  money 
before  the  time  when  he  is  required  by  the 
contract  to  pass  the  title,  the  purchaser  can- 
not defend  on  the  ground  that  the  title  is 
defective,  since  the  vendor  may  acquire  title 
before  the  specified  time.  It  is  suflicient  if 
he  has  a  good  title  at  the  time  when  the  con- 
veyance is  to  be  made,  and  the  objection  that 
he  had  none  when  the  contract  was  made  will 
be  unavailing.  A  purchaser  in  possession  is 
estopped  from  denying  the  title  of  the  vendor. 
The  vendor  and  vendee  stand  in  the  relation 
of  landlord  and  tenant  Frink  v.  Thomas,  20 
Or.  265,  273,  25  Pac.  717,  12  L.  B.  A  239; 
Maupln  on  Marketable  Title  to  Real  Estate,  { 
308,  p.  741;  39  Cyc.  p.  1574,  p.  1614;  Ger- 
valse  v.  Brookins,  156  Cal.  103,  103  Pac.  329. 
There  can  be  no  rescission  and  recovery  of 
purchase  price  by  the  purchaser  where  the 
vendor  Is  able  and  .willing  to  perform  within 
the  time  limited  by  the  contract  of  sale.  39 
Cyc  2006.    If  the  vendor  fail  to  furnish  good      t 
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title  at  the  time  fixed  for  performance,  the 
purchaser  may  maintain  an  action  to  reeorer 
the  price  paid.  39  Cyc.  2009,  note;  Eggera 
V.  Bnsch,  64  111.  App.  279.  Prior  to  the  ex- 
piration of  the  time  fixed  for  tendering  the 
conveyance  James,  the  {purchaser,  cannot 
recover  the  partial  payments  made  where  no 
deed  was  required  to  be  given  by  Ward  until 
the  balance  of  the  price  Is  paid  as  agreed; 
the  purchaser  not  having  paid  nor  tendered 
the  amount  Slevers  v.  Brown,  38  Or.  221, 
66  Pac.  170,  and  cases  there  dted;  McAl- 
plne  V.  Relcheneker,  56  Kan.  100,  42  Pac.  339 ; 
Woodward  v.  Van  Hoy,  45  Mo.  300.  Where 
the  payment  of  the  purchase  money  or  a  de- 
ferred portion  thereof  and  the  making  or 
tender  of  the  deed  are  to  occur  simultaneous- 
ly, they  are  regarded  as  mutual  and  concur- 
rent acts  which  disable  either  party  from  put- 
ting an  end  to  the  contract,  without  perform- 
ance or  a  valid  offer  to  perform  on  his  part 
Frlnk  y.  Thomas,  supra,  20  Or.  273,  25  Pac. 
717,  12  L.  B.  A.  239. 

After  the  negotiations  between  the  Jameses 
and  the  Rlckmans  an  abstract  of  title  was 
prepared  and  examined  by  an  attorney,  re- 
sulting In  a  letter  from  James  to  Ward  re- 
questing him  to  straighten  out  the  title  and 
put  the  same  In  a  marketable  condition.  Aft- 
er the  commencement  of  this  suit  It  appears 
that  plaintiff  took  steps  to  do  this.  James 
claims  that  $500  for  the  possessory  right  to  a 
tract  of  land  should  be  credited  as  a  pay- 
ment to  Ward. 

The  rights  and  equities  of  the  parties  In 
the  premises  depend  largely  on  what  has 
taken  place  since  the  beginning  of  this  liti- 
gation. From  the  present  state  of  the  record 
it  would  be  impossible  for  this  court  to  ad- 
Just  the  equities  of  the  case  with  safety. 
From  the  findings  of  the  trial  court  it  does 
not  seem  that  Ward  does  not  own  the  land 
In  question,  bul  that  the  record  does  not 
show  a  perfect  title  in  him.  Plaintiff  seeks 
a  harsh  and  unfavored  remedy  of  a  strict 
foreclosure:  Wiltsle  on  Mortgage  Foreclo- 
sures, vol.  2  (3d  Ed.)  S  965 ;  27  Cyc.  1648  (b). 
This  should  not  be  granted  without  the  court 
being  Informed  as  to  the  present  conditions 
and  as  to  the  prospect  of  a  compliance  with 
the  terms  of  the  contract  on  the  part  of  the 
Jameses.  Quite  a  large  payment  in  land 
and  cash  has  been  made.  It  appears  that 
the  personal  property  transferred  with  the 
place  has  boon  partly  dissipated  which  has  a 
bearing  on  the  case. 

It  Is  asserted  by  counsel  for  defendants 
in  their  brief  that  before  a  vendor  can  fore- 
close a  sale  contract  he  must  be  able  to  ten- 
der and  tendpr  a  title  in  accordance  with  his 
contract  This  rule  applies  where  the  pay- 
ment of  the  purchase  money  and  the  making 
of  the  conveyance  are  by  the  contract  to  be 
concurrent  acts.  It  cannot  be  Invoked  where 
by  the  terms  of  thfe  contract  payments  of 
Installments  of  Interest  are  to  be  made  which 
are  conditions  precedent  to  the  execution  of 
a  deed.  In  other  words,  making  a  deed  "in 
accordance  with  his  contract"  In  this  case 


means  furnishing  such  conveyance  when  the 
stipulated  payments  are  made.  The  mis  as 
claimed  would  permit  the  purchaser  under 
certain  conditions  to  remain  in  possession  of 
the  premises  for  ten  years  without  paying 
interest  The  parties  have  made  their  agree- 
ment and  should  abide  by  the  same. 

The  decree  of  the  lower  court  8ho«\ld  b? 
reversed,  and  the  cause  remanded,  with  por- 
mlsslon  for  the  respective  parties  to  make 
application  to  that  court  to  present  the  isstips 
of  the  case  as  they  now  exist.  If  they  so  de- 
sire, and  for  such  further  proceedings  not  in- 
consistent herewith  as  may  seem  proper.  Nei- 
ther party  should  recover  costs  in  this  court ; 
and  it  is  so  ordered. 

McBBIDE,   C.  J.,  and  MOORE   and  Mo 
CAMANT,  JJ.,  concur. 

On  Petition  for  Rehearing. 
Williams  &  Bean,  Jesse  G.  Wells,  and  Footir 
&  Hamilton,  all  of  Eugene,  for  appdlant    .M. 
Vernon  Parsons  and  Thompson  &  Hardy,  all  of 
Eugene,   for  respondents. 

McOAMANT,  J.  [3-5]  Defendants  have  6I«1 
a  petition  for  a  rehearing,  and  we  have  re-«i- 
amined  the  questions  raised  by  this  appeal. 
There  can  be  no  doubt  of  the  correctness  of  the 
former  opinion,  in  so  far  as  it  denies  defend- 
ants the  right  to  rescind  the  contract  and  re- 
cover their  payments  thereon  because  of  the  de- 
fects in  plaintiff's  title.  The  defendants  are 
entitled  to  certain  credits  on  the  purchase  price, 
including  $500  as  the  value  of  a  homestead  rp- 
linquishment;  but  after  all  credits  are  allowed 
they  were  still  in  default  on  the  payment  of  in- 
terest when  the  suit  was  brought.  This  of  itself 
precludes   granting    them   the   affirmative  relief 

?irayed  for.  Eames  v.  Der  Germania  Verein,  S 
11.  App.  603,  673-674 ;  Ketchum  v.  Evertson.  i;{ 
Johns.  (N.  Y.)  359,  .%5,  7  Am.  Dec.  3S4; 
Hudson  V.  Swift,  20  Johns.  (N.  Y.)  24;  Green 
V.  Green,  9  Cow.  (iN.  Y.)  46,  62.  In  order  to 
put  the  vendor  in  default  and  claim  a  rescission 
of  the  contract,  the  vendee  must  be  ready  to  pay 
the  entire  purchase  price,  must  offer  so  to  do, 
and  demand  a  deed.  Eames  v.  Der  Germania 
Verem,  8  111.  App.  663,  673-674:  Fost»r  v. 
Jared,  12  111.  451,  454;  Hudson  v.  Swift  20 
Johns.  (N.  Y.)  24.  When,  as  in  this  case,  the 
purchase  price  is  payable  at  a  time  long  subse- 
quent to  the  date  of  the  contract  a  defect  in  the 
vendor's  title  does  not  call  for  a  rescission  of 
the  contract,  provided  the  sale  is  made  in  good 
faith,  and  the  vendor  has  not  put  it  out  of  his 
power  to  perform  the  contract  by  some  affirm- 
ative act,  as  a  conveyance  of  the  property 
to  a  third  party.  It  is  sufficient  that  he  have 
title  when  the  vendee  has  a  riRht  to  a  deed. 
Investment  Co.  v.  Harris,  209  Fed.  291,  297, 
126  C.  C.  A.  217;  Winkler  v.  Jerrue,  20  Cal 
App.  555.  559,  129  Pac.  804;  Morris  v.  Canal 
Co.,  75  Wash.  48.3,  486,  135  Pac.  2.38;  Heard 
V.  Homes  Co.,  78  Wash.  180.  187,  1.38  Pac.  678: 
I^nd  Co.  V.  Johnstone,  25  N.  D.  148,  160,  141 
N.  W.  76;  Poster  v.  Jared,  12  lU.  451,  4.54- 
455;  Eames  v.  Der  Germania  Verein,  8  III. 
.^pp.  663.  672;  Tanzer  v.  Ijand  Corporation, 
l.-il)  App.  Div.  351,  144  N.  Y.  Supp.  613,  615: 
39  Cyc.  1529.  In  the  opinion  of  the  writerthe 
above  rule  is  of  doubtful  wisdom  as  applied  to 
the  conditions  under  which  real  estate  is  market- 
ed_  in  Oregon ;  but  it  is  a  firmly  established 
principle  of  the  law  of  contracts,  and  if  it  is  to 
be  departed  from  in  this  jurisdiction,  the  de- 
parture should  be  based  on  legislative  action. 
[6]  The  principle  as  laid  down  in  the  books 
has  its  limitations;  it  is  held  that,  when  the 
vendor  calls  on  the  vendee  to  perform  his  part 
of  the  contract,  the  vendor  must  be  able  to  pas; 
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title;  KRgera  v.  Bnach,  '54  111.  App.  279,  284. 
We  think  that  the  case  at  bar  falls  within  the 
operation  of  this  principle.  Plaintiff  seeks  a 
strict  foreclosure;  he  asks  a  decree  requiring 
defendants  within  a  limited  time  to  pay  the  large 
sum  of  money  still  unpaid  on  the  purchase  price, 
and  in  default  of  such  payment  to  lose  their  in- 
terest in  the  property.  It  is  only  just  to  require 
plaintiff  is  such  case  to  be  able  to  furnish  a  good 
commercial  title;  the  defendants  may  desire  to 
borrcw  a  part  of  the  purchase  price  on  the  se- 
curity of  the  land,  and  they  should  be  gLven  a 
title  adequate  for  such  purpose.  It  is  held  that 
a  vendor  is  not  entitled  to  a  forfeiture  of  the 
interest  of  the  Tendee,  unless  he  is  in  a  position 
to  furnish  such  a  title  as  the  contract  calls  for. 
Bryson  v.  Crawford,  68  lU.  362,  365.  This 
principle  is  held  inapplicable  when  the  only  de- 
fect of  title  is  an  incumbrance  of  such  size  that 
it  can  be  liquidated  by  the  purchase  price. 
Keard  t.  Homes  Co.,  78  Wash.  180,  138  Pac 
678;  True  v.  Northern  Pacific,  126  Minn.  72, 
77,  147  N.  W.  948.  In  the  opinion  of  the  writer 
this  exception  to  the  rule  should  be  further 
limited  to  cases  where  the  purchase  price  has 
been  set  apart  or  appropriated  to  the  payment 
of  the  incumbrance.  Our  holding  that  a  vendor 
should  bo  denied  the  remedy  of  foreclosure,  un- 
less he  is  able  to  furnish  such  title  as  the  con- 
tract calls  for,  is  supported  by  39  Cyc.  1534, 
and  McKinney  v.  Jones,  55  Wis.  39,  50,  11  N. 
W.  606,  12  N.  W.  381. 

The  record  sufflciently  shows  that  plaintiff  at 
this  time  does  not  have  a  good  commercial  title. 
It  appears  that  he  has  brought  suit  to  Quiet  bis 
title,  and  that  this  suit  is  contested.  We  for- 
bear to  express  any  opinion  as  to  the  merits  of 
this  litigation,  except  in  so  far  as  the  decision 
of  this  cause  requires  such  expression.  It  is 
sufficient  to  say  that  the  title  of  plaintiff  is  not 
"uch  as  an  attorney  for  a  purchaser  should  ad- 
vise his  client  to  accept,  and  that  therefore  it 
is  not  such  as  is  called  for  by  the  contract  of 
these  parties. 

[7]  Defendants  contend  that  they  are  entitled 
to  rescind  because  plaintiff  failed  to  furnish  an 
abstract  of  title,  and  we  are  cited  to  a  number 
of  authorities  in-  support  of  this  contention. 
These  were  all  cases  in  which  the  furnishing 
of  such  abstract  was  made  a  condition  precedent 
by  the  contract  of  sale.  The  contract  in  the 
rase  at  bar  makes  no  mention  <tf  an  abstract. 
Defendants  contend  that  it  should  be  reformed 
in  this  respect;  it  is  doubtful  if  they  are  en- 
titled to  a  reformation,  but  if  the  contract  were 
so  reformed  we  would  have  to  hold  that  defend- 
ants have  waived  their  right  to  rescind  on  this 
ground.  It  appears  that  defendants  purchased 
an  abstract,  and  that  they  seek  to  counterclaim 
the  price  against  plaintiff;  furthermore,  that 
they  made  a  payment  on  the  purchase  price  after 
plaintiff's  alleged  failure  to  furnish  the  abstract. 
They  cannot  now  treat  the  furnishing  of  an  ab- 
stract as  a  condition  precedent.  McAIpine  v. 
Reicheneker,  56  Kan.  100,  42  Pac.  339. 

As  the  result  of  our  re-examinatlon  of  the  is- 
Boes  we  think  the  decree  should  be  one  of  dis- 
missal without  prejudice.  The  defendants 
should  recover  their  costs  and  disbursements  in 
the  lower  court,  and  plaintiff  should  have  a  like 
recovery  here. 

McBRIDB,  O.  J.,  and  MOORE  and  BEAN, 
J}.,  concur. 
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(Snpreme  Court  of  Oregon.     April  17,  1917.) 

1.  Appeal  ard  Ekroe  ®=3l010(l)— Review— 
PmoiNOB. 

The  findings  of  the  trial  court  being  equiva-  I 
lent  to  a  verdict,  the  evidence  will  not  be  ex- ! 
amined  on  appeal  except  to  ascertain  whether  i 
ony  of  it  is  competent  to  support  the  findings.  I 
JCBd.  Note. — For  other  cases,  see  Appeal  and ' 
Srior,  Cent.  Di(.  |i  397fr-S981.1  > 


2.    IiANDLOBD    AND    TENANT    «=sl09(7)— LiAND- 

lAiRD's  Acceptance  or  Pbiicibes. 
Where  the  tenant  abandoned  the  premises 
and  attempted  to  surrender  them  to  the  land- 
lord, and  the  latter  refused  to  accept  them,  the 
landlord's  reletting  the  premises  to  another  for 
the  benefit  of  the  original  lessee  and  "subject  to 
the  order  and  ready  for  the  occupation"  of  the 
tenant  at  any  time  he  should  return  did  not  op- 
erate as  an  acceptance  of  the  premises  by  the 
landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  355,  356.] 

8.  Lanolobd  and  Tenant  «=sl95(2)— Relet- 
ting Abandoned  Pbemibes. 
Where  a  landlord  relet  abandoned  premises 
for  the  benefit  of  the  abandoning  tenant,  but  was 
unable  to  collect  any  rent  from  the  new  tenant, 
the  abandoning  tenant  was  liable  for  the  rent, 
as  if  the  premises  had  not  been  relet. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  792,  793.] 

Department  1.  Appeal  from  Clrcult'Court, 
Multnomah  County;  C.  U.  Gantenbein,  Judge. 

Action  by  D.  V.  Meagher  against  the  Eilers 
Music  House.  From  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  Is  aii  action  to  recover  part  of  a  de- 
posit given  by  a  lessee  to  a  lessor  as  security 
for  tbe  payment  of  rent.  The  Eilers  Music 
House,  a  corporation,  leased  two  rooms  lo 
the  Eilers  Building,  in  the  city  of  Portland, 
to  T).  V.  Meagher  for  a  term  commencing  on 
July  1,  1912,  and  ending  August  31,  1916, 
for  $13,750,  payable  '"In  monthly  payments 
of  $275  each,  in  advance,  on  the  1st  day  of 
each  and  every  month"  during  the  term.  At 
the  time  of  entering  inio  the  agreement  of 
lease  with  the  Eilers  Music  House  the  lessee 
deposited  $550  with  the  lessor  with  the  un- 
derstanding that,  if  Meagher  performed  all 
his  agreements,  then  the  deposit  "shall  be  ap- 
plied to  cover  •  the  rent"  for  the  last  two 
months  of  the  term,  but,  If  Meagher  failed  to 
keep  his  promises  or  failed  promptly  to  pay 
the  rent,  "then  the  said  sum  of  $550  shall 
be  retained  by  the  lessor  as  liquidated  dam- 
ages for  such  breach  or  failure  to  pay  rent" 
Meagher  paid  the  rent  to  and  Including  the 
month  of  September,  1913,  but  made  no  more 
payments. 

After  reciting  the  execution  of  tbe  }ease, 
the  deposit  of  $550  as  security  for  the  pay- 
ment of  the  rent,  payment  of  the  rent  until 
and  Including  September,  1913,  and  default 
iB  payment  for  the  month  of  October,  the 
complaint  alleges  that  tbe  lessor  "on  the 
7th  day  of  October,  1913,  elected  to  and  did 
declare  the  said  lease  torfelted  and  rented 
the  same  to  one  R.  E.  Farrell  under  a  verbal 
lease  until  November  7,  1913,  when  the  de- 
fendant entered  into  a  written  lease  for  tbe 
period  of  4  years  11  months."  Continuing, 
the  complaint  avers  that,  "after  deducting 
the  amount  of  rent  due  from  October  1,  1913, 
to  the  time  tbe  defendant  elected  to  declare 
said  lease  forfeited,"  tbe  defendant  has  re- 
maining in  its  hands  and  belonging  to  the 
plaintiff  a  balance  of  $485.83. 

The  answer  denies  that  tbe  lessor  "forfeit- 
ed" tbe  lease  and  alleges  that  Meagher 


^ogle 


374 


104  PAOIFIC  BBPORTKB 


(Or. 


sonally  occupied  the  rooms  until  about  Au- 
gust 1, 1913,  when  he  left  Portland  "for  parts 
unknown  and  left  one  Campbell  occupying 
the  premises."  The  defendant  avers  that 
subsequently  on  October  7,  1913,  the  plaintiff, 
acting  through  Campbell,  abandoned  the 
premises  and  "attempted  to  surrender  the 
same  to  the  defendant,  and  left  the  keys  for 
said  premises  In  the  place  of  business  of  the 
defendant  herein  in  the  city  .  of  Portland, 
without  the  knowledge  or  consent  of  the  de- 
fendant; that  the  defendant  upon  the  learn- 
ing of  the  vacating  and  abandoning  of  said 
leased  premises  by  the  agent  of  the  plaintiff, 
the  said Campbell,  notified  the  plain- 
tiff that  said  premises  were  still  at  his  dis- 
posal, and  the  plaintiff  thereupon  refused  to 
repossess  or  to  take  charge  of  said  leased 
premises." 

The  defendant  avers  that,  because  the  rent 
was  not  paid  for  the  months  of  October  and 
November,  1913,  it  applied  the  deposit  in 
payment  of  the  rent  for  those  two  months, 
and  that  the  rooms  were  "left  subject  to  the 
order  and  ready  for  the  occupation  of  the 
plaintiff  at  any  and  all  times  bad  the  plain- 
tiff returned  to  Portland  to  occupy  the  same, 
either  by  himself  or  any  representative  un- 
til the  30th  day  of  November,  1913." 

The  parties  waived  a  Jury,  and  the  cause 
was  tried  by  the  court.  After  hearing '  the 
evidence  the  court  found  that  Meagher  aban- 
doned the  premises  and  attempted  to  sur- 
render the  rooms  to  the  lessor  by  leaving  the 
keys  "in  the  place  of  business  of  the  defend- 
ant" without  the  knowledge  or  consent  of 
the  lessor,  who  upon  learning  of  the  aban- 
donment notified  Meagher  that  the  rooms 
were  at  his  disposal,  that  on  October  7,  1913, 
the  defendant  permitted  R.  B.  Farrell  to  oc- 
cupy part  of  one  of  the  rooms  under  a  verbal 
agreement  to  the  effect  that  he  could  occupy 
the  "premises  temporarily  and  only  until  the 
said  D.  T.  Meagher  would  return  and  take 
charge  of  said  leased  premises,"  and  that  on 
November  7,  1913,  the  defendant  entered  in- 
to a  written  lease  with  Farrell  for  one  of  the 
rooms  for  a  period  of  five  years,  "said  lease 
to  gq  into  effect  from  and  after  the  7th  day 
of  I>ecember,  1913,  and  which  lease  was  not 
delivered  and  was  not  to  be  considered  bind- 
ing at  any  time  should  D.  V.  Meagher  return 
and  take  possession  and  occupy  said  prem- 
ises under  his  said  lease."  The  court  also 
found  that  the  "leased  premises  were  left 
subject  to  the  order  and  ready  for  the  occu- 
pation of  the  said  D.  V.  Meagher  at  any  and 
all  times  had  he  returned  to  Portland  to  oc- 
cupy the  same  either  by  himself  or  any  rep- 
resentative until  after  the  end  of  November, 
1913,  and  the  said  D.  V.  Meagher  was  not 
ejected  from  said  premises,  and  the  defend- 
ant did  not  elect  to  and  did  not  declare  said 
lease  forfeited  for  nonpayment  of  rent  or 
otherwise  until  after  the  end  of  the  month 
of  November,  1913,  and  the  defendant  did 
not  collect  any  money  or  rent  from  the  said 
Farrell  or  from  any  other  person  for  said 
premises  for  the  said  months  of  October  and 


November  or  either  of  tliem  exciting  as  tlie 
defendant  received  the  rent  for  said  prem- 
ises during  the  said  two  months  by  diarging 
the  same  against  the  said  deposit  of  $S50  up- 
on failure  of  the  said  D.  V.  Meagher  to  pay 
the  rent  for  said  two  months  or  either  of 
them." 

The  trial  court  ruled  that,  on  the  fact.« 
found  by  hhn,  the  plaintiff  was  not  entitled 
to  recover,  and  consequently  a  Judgment  was 
entered  for  the  defendant,  and. the  plaintiff 
appealed. 

W.  li.  Cooper,  of  Portland,  for  appelant 
Miller  Murdoch,  of  Portland,  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Quoting  from  the  printed  brief  filed 
by  the  plaintiff: 

"So  the  only  question  we  have  to  present  to 
this  court  at  this  time  is:  Was  the  leasing  of 
the  building  to  Farrell  au  acceptance  of  the  sur- 
render of  the  lease  by  the  tenant  or  was  tbe 
building  leased  to  Farrell  for  the  benefit  of  thf 
plaintiff  as  alleged  in  the  defendant's  answer?" 

[1]  The  findings  of  the  trial  court  are 
equivalent  to  a  verdict,  and  consequently 
upon  appeal  the  evidence  will  not  be  examin- 
ed except' to  ascertain  whether  any  of  it  is 
competent  to  support  the  findings.  Ehigene  t. 
Lowell.  72  Or.  237.  143  Pac.  903 ;  Welgar  t. 
Steen,  81  Or.  72,  74,  158  Pac.  280. 

There  was  evidence  relating  to  the  fact* 
found  by  the  trial  court,  and  hence  we  shall 
make  no  further  inquiry  concerning  the  evi- 
dence. 

In  brief,  the  facts  as  found  by  the  court 
disclose  a  lease,  a  deposit  to  secure  the  pay- 
ment of  rent,  a  default  In  the  payment  of 
rent,  an  abandonment  of  the  premises  by  the 
lessee  and  reletting  by  the  lessor,  but  ".sub- 
ject to  the  order  and  ready  for  the  occupa- 
tion" of  Meagher  at  any  and  all  times.  Tbe 
plaintiff  contends  that  reletting  one  of  the 
rooms  to  Farrell  of  Itself  terminated  the 
lease  to  Meagher.  Tlie  defendant  argues  that 
the  reletting  was  for  the  benefit  of  Meagher 
and  subject  to  his  lease,  and  that  therefore 
the  first  lease  was  not  affected  by  the  relet- 
ting. 

The  Instant  case  does  not  present  a  situa- 
tion where  there  was  an  agreement  of  the 
lessor  and  lessee  manifesting  an  intenticm  to 
cancel  the  lease,  or  where  there  was  a  sur- 
render by  the  lessee  and  an  express  accept- 
ance by  Uie  lessor,  or  where  there  was  an 
express  release  by  the  lessor,  or  where  the 
lessor  has  himself  actually  put  the  tenant  oat 
of  possession  by  legal  process  or  otherwise, 
or  where  the  landlord  has  given  notice  of  the 
termination  of  the  lease;  and  consequently 
we  must  put  aside  most  of  the  authorities 
relied  upon  by  plaintiff,  such  as  Carson  t. 
Arvantes.  27  Colo.  77,  59  Pac.  737;  Cunnhig- 
ham  V.  Stockon,  81  Kan.  780,  106  Pac.  1067, 
19  Ann.  Cas.  212;  Sutton  v.  Goodman.  194 
Mass.  389,  80  N.  K.  608;  Hall  v.  Middleby, 
197  Mass.  485.  83  N.  B.  1114;  Hecklau  v. 
Hauser,  71  N.  J.  Law,  478,  59  Atl.  18; 
Michaels  v.  Fishel,  168  N.  Y.  381,  62  N.  £■ 

426;   Scott  v.  MonteUs,  lOffU.^vVlS  N-  ^ 
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729 :    Caesar  t.  Biublnson,  174  N.  T.  482,  VI 
N.  K.  68. 

12]  Meagher  abandoned  the  premises  and 
attempted  to  surrender  them  to  the  lessor, 
but  tlie  latter  refused  to  accept  the  surrender, 
unless  it  can  be  said  that  the  reletting  to 
Farrell  of  itself  operated  as  an  acceptance. 
In  relettlngr  to  Farrell  for  October  and  No- 
vember, the  Kilers  Music  House  did  all  that 
It  oonld'have  done  to  manifest  Its  purpose  to 
continue  the  leasehold  Interest  of  Meagher, 
for  It  let  the  room  to  Farrell  subject  to  the 
leaae  of  Meagher,  and  possession  of  the  prem- 
ises could  have  been  had  by  the  latter  "at 
any  and  all  times  had  he  returned  to  Port- 
land."   The  letting  to  Farrell  did  not  oper- 
ate to  exclude  Meagher,  but,  on  the  contrary, 
Meagher's  right  was  preserved,  and  until  the 
end    of  November  both  the  defendant   and 
Parrell  recognized  that  Meagher's  right  was 
superior  to  "any  right  granted  to  Farrell.    Up- 
on the  abandonment  of  the  premises  the  les- 
sor could  have  left  the  rooms  vacant,  and, 
without  attempting  to  relet  them,  it  could 
have  applied  the  deposit  in  payment  of  the 
rent  for  October  and  November.     Reletting 
one   of   the   rooms  was  for  the  benefit   of 
Meagher,  since  liability  under  the  lease  was 
reduced  to  whatever  extent  rentals  were  paid 
on  the  reletting.     Some  authorities  declare 
that  a  reletting  is  of  Itself  a  termination  of 
the  lease,  while  others  hold  to  the  contrary. 
Some  precedents  declare  that  the  right  to 
relet  is  dependent  upon  the  consent  of  the 
lessee,  express  or  implied,  and  this  line  of 
precedents  involves  the  element  of  prior  no- 
tice to  the  lessee,  but  within  the  rule  of  this 
class  of  cases  the  lessor  could  not  relet  and 
at  the  same  time  preserve  the  first  lease  If 
the  whereabouts  of  the  original  lessee  were 
nnknown;     and,    moreover,   many  adjudica- 
tions adhering  to  this  doctrine  strikingly  il- 
lustrate the  extremes  to  which  courts  have 
been  pushed  in  order  to  hold  that  .a  reletting 
was  with  the  consent  of  the  lessee.    It  is  not 
necessary,  however,  to  analyze  the  reasoning 
of  the  cases  announcing  the  variant  doctrines 
in  the  different  Jurisdictions  for  a  quarter 
of  a  century  ago  this  court  took  Its  place 
with  those  tribunals  which  hold  that  a  land- 
lord may  relet  for  the  benefit  of  an  original 
lessee  who  has  abandoned  the  premises,  and 
that  the  act  of  reletting  does  not  of  itself 
necessarily  effect  a  termination  of  the  lease. 
The  Eilers  Music  House  did  not  repossess 
itself  of  its  former  estate,  but  It  did  what  It 
rtld  for  the  benefit  of  the  lessee  and  subject 
to  his  recognized,  admitted,  and  preserved 
right  to  the  possession  of  the  premises.    If 
the  landlord  had  done  nothing,   the  lessee 
would  nevertheless  have  been  liable  for  the 
foil  rental,'  even   though  the  premises  had 
remained  vacant;   and  the  lessee  should  not 
complain  if  the  landlord  did  Its  best  to  mini- 
nilze  his  liability.    This  conclusion  is  not  only 
In  conformity  with  Bowen  v.  Clarke,  22  Or. 
5«6,  30  Pac.  430,  29  Am.  St.  Rep.  625,  but  it 


Is  also  in  complete  harmony  with  many  other 
well-considered  adjudications.  Resplni  v. 
Porta,  89  Cal.  464,  26  Pac.  967,  23  Am.  St 
Rep.  488 ;  Humiston  v.  Wheeler,  175  III.  514, 
61  N.  B.  893;  Marshall  v.  Grosse  Clothing 
Co.,  184  111.  421,  56  N.  B.  807,  75  Am.  St.  Rep. 
181 ;  Auer  v.  Penn,  99  Pa.  370,  44  Am.  Rep. 
114.  See,  also,  the  exhaustive  note  to  Hlg- 
glns  V.  Street,  as  reported  In  13  L.  R.  A.  (N. 
S.)  398. 

[3]  The  Eilers  Music  House  was  not  able  to 
collect  any  money  from  Farrell ;  and  accord- 
ing to  the  finding  of  the  trial  court  the  land- 
lord did  not  collect  rent  from  any  person  for 
the  months  of  October  and  November  except 
as  rent  was  received  by  applying  the  deposit 
in  payment  of  the  rental;  and  hence  the 
defendant  is  not  chargeable  with  moneys  that 
it  did  not  receive  and  could  not  collect  from 
Farrell. 

The  Judgment  is  afHrmed. 

McBRIDE,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 


SCHOOL  DIST.  NO.  24  OF  MARION  COUN- 

TY  V.  SMITH,  County  Scbool 

Superintendent. 

(Supreme  Court  of  Oregon.     April  17,  1917.) 

Schools  ano  Schooi.  Dibtbictb  9=387  —  Dis- 
TEicT  Expenses— Statutoby  Consteuction. 
Under  Gen.  Laws  1915,  p.  331,  g  4,  provid- 
ing that  cost  of  educating  a  high  school  ^upil  be 
fixed  by  dividing  the  cost  of  maintaining  the 
schools  by  the  average  daily  attendance,  etc.,  in- 
terest items  paid  on  debt  incurred  for  construc- 
tion of  the  school  cannot  be  included  in  the 
maintenance  charges. 

[EJd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  if  206,  207.] 

In  Banc.  Original  mandamus  proceeding 
by  School  District  No.  24  of  Marion  County, 
State  of  Oregon,  against  W.  M.  Smith,  Coun- 
ty School  Superintendent  of  Marion  County, 
State  of  Oregon.  Demurrer  sustained,  and 
amended  writ  dismissed. 

This  matter  was  originally  heard  in  this 
court,  and  Is  reported  In  161  Pac  706.  By 
an  amended  writ  It  is  alleged  that  the  dis- 
trict was  compelled  to  borrow  $70,000  of  the 
$135,000  used  to  construct  the  building,  that 
there  has  been  paid  during  the  school  year 
of  1916  the  sum  of  $3,500  as  Interest  on  the 
sum  so  borrowed,  and  that  the  defendant  re- 
fuses to  aUow  such  sum  as  a  part  of  the 
amount  "expended  by  the  high  school  dis- 
trict for  maintaining  lilgh  school"  during 
that  year.  This  is  the  sole  issue  raised  by 
the  amended  writ,  to  which  defendant  de- 
murs. 

Smith  &  Shields,  of  Salem,  for  petitioner. 
Max  Oehlhar,  DIst.  Atty.,  and  James  G. 
Heltzel,  Deputy  Dlst.  Atty.,  both  of  Salem, 
for  respondent. 

McBBfoE,  C.  J.  The  words  "maintain," 
'maintenance,"  and  "maintaining"  have  such 
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▼aried  meanings  In  statutes  that  no  mere 
lexicographical  definition  will  fit  every  par- 
ticular statute.  Their  meaning  Id  each  case 
Is  to  be  derived  from  a  consideration  of  the 
whole  statute,  the  circumstances  under  which 
It  was  enacted,  and  the  object  to  be  attained 
with  a  view  to  ascertain  that  somewhat  elu- 
sive thing  called  the  "Intent"  of  the  lawmak- 
er. In  our  original  opinion  we  stated  that 
the  word  "expended"  means  "paid  out;  dis- 
bursed;" but  this  language  was  applied  to 
the  matter  then  before  the  court,  and,  of 
course,  with  reference  to  moneys  expended 
for  the  purpose  of  maintaining  the  school. 
There  Is  a  distinction  to  be  drawn  here  be- 
tween maintenance  and  construction.  It  has 
been  held  In  many  cases  that  a  statute  au- 
thorizing a  corporation  or  municipality  to 
"maintain"  a  building,  a  street,  or  a  road  does 
not  confer  authority  to  construct  such  build- 
ing or  other  improvement.  Barber  Asphalt 
Paving  Co.  v.  Hczel,  155  Mo.  301,  66  S.  W. 
449,  48  L.  R.  A.  286 ;  Moorhead  y.  LltQe  Mi- 
ami R.  Co.,  17  Ohio,  340;  In  re  Warren  In- 
sane Hospital,  15  Pa.  Co.  Ct.  R.  83. 

"The  word  'maintain'  does  not  mean  to  provide 
or  construct,  but  means  to  Iteep  up,  to  Iteep  from 
change,  to  preserve."    Worcester's  Diet. 

""ro  bold,  to  keep  in  any  particular  state  or 
condition,  to  keep  up."    Webster's  Diet. 

From  these  definitions  It  would  seem  that 
the  cost  of  constructing  a  school  building 
could  hardly  be  construed  as  part  of  the  ex- 
pense of  maintaining  a  school  In  a  building 
already  constructed.  The  statute  now  under 
consideration  presupposes  a  high  school 
building  already  erected ;  It  does  not  require 
any  district  to  erect  one  to  accommodate  pu- 
pils from  any  other  district.  Indeed,  the 
statute  might  well  be  called  permissive  in  its 
character,  and  it  was  probably  not  in  the  leg- 
islative mind  that  the  high  school  districts 
provided  with  buildings  would  increase  their 
capacity  or  employ  an  extra  force  of  in- 
structors for  the  accommodation  of  pupils  of 
other  districts  who  might  wish  to  take  ad- 
vantage of  their  faculties,  nor  is  it  likely  that 
the  petitioner  here  has  employed  an  addi- 
tional teacher  or  Incurred  a  dollar  of  ex< 
pense  in  excess  of  that  which  it  would  have 
expended  if  no  outside  pupils  had  attended 
its  high  school,  unless  It  be  a  very  trifling 
amount  expended  for  supplies.  It  Is  not 
every  dollar  paid  out  during  the  year  on  ac- 
count of  the  construction  of  a  high  school 
building  that  may  be  said  to  be  a  part  of  the 
expense  of  maintaining  the  school.  Such  a 
theory  would  lead  to  results  so  absurd  that  it 
cannot  be  held  to  have  been  within  the  legis- 
lative Intent.  If,  instead  of  merely  paying 
the  Interest  upon  the  debt,  the  principal  had 
been  discharged  upon  that  theory,  the  whole 
$70,000  would  have  to  be  charged  up  as  a 
part  of  the  maintenance  of  the  high  school, 
because  it  was  money  expended  during  that 
year.  It  seems  to  be  assumed  by  petitioner 
tbat  the  |70,000  indebtedness  Incurred  in  con- 
Structloa  Is  something  in  the  nature  of  a  lien 


against  the  building,  and .  that  the  school 
cannot  t>e  held  unless  the  Interest  is  kept  up, 
and  that  for  this  reason  It  is  in  a  way  a 
maintenance  charge ;  but  this  is  not  the  case. 
Should  a  default  in  interest  occur,  there  is 
no  law  by  which  the  building  could  be  taken. 
But  it  is  needless  to  speculate  upon  contin- 
gencies which  In  the  nature  of  things  are  not 
likely  to  arise.  It  was  not  the  purpose  of 
the  law  that  high  school  districts  should 
make  a  profit  off  of  their  less  fortunate 
neighbors,  or  off  of  the  general  taxpayers; 
neither  was  there  a  purpose  to  compel  outside 
taxpayers  to  contribute  directly  or  Indirect- 
ly to  the  erection  of  buildings.  It  evidently 
was  the  intention  to  permit  districts  bavlni; 
high  school  buildings  Uf  enter  outside  pupilii 
and  to  receive  from  the  educational  fund  of 
the  county  the  actual  cost  of  educating  them, 
and  nothing  more.  This  includes  salaries  of 
teachers  and  caretakers  for  the  building,  sup- 
plies of  a  temporary  character,  lights,  tele- 
phones, water,  insurance,  and  such  repairs 
as  are  necessary  to  keep  the  building  in  a 
state  of  efficiency,  but  It  does  not  Include 
money  paid  for  construction  nor  Interest  up- 
on money  borrowed  for  such  purpose. 

The  demurrer  Is  sustained,  and  the  amend- 
ed writ  dismissed. 


DRAGSRTH  v.  UASON. 

(Supreme  Court  of  Oregon.     April  17,  1917.) 

Watebs  and  Water  Courses  *=»177(1)— En- 
joining Dam— SuFFiciENCT  of  Evide.vce. 
Substantially  uncontradicted  evidence  that 
defendant's  dam  backed  water  onto  plaiotifiTi 
land,  preventing  cultivation  of  some  land,  and 
interfering  with  pumping  pure  water  to  hi.'s 
house,  held  to  require  an  injunction  against  such 
an  obstruction  of  the  stream. 
_rEd.  Note.— For  other  cases,  see  Waters  ud 
Water  Courses,  Cent.  Dig.  {§  260-262.] 

Department  2.  Appeal  from  Circuit  Court. 
Hood  River  County ;  W.  h.  Bradshnw,  Judge. 

Suit  by  Martin  Dragseth  against  A.  I.  Ma- 
sou.  From' a  decree  denying  relief,  plalutilT 
appeals.    Reversed,  with  directions. 

This  is  a  suit  to  restrain  the  defendant 
from  obstructing  a  stream  so  as  to  back  wa- 
ter onto  plaintiff's  land.  From  a  decree  de- 
nying relief  to  the  latter,  he  appeals. 

Plaintiff  Dragseth  and  defendant  Mason 
are  the  owners  of  adjoining  tracts  of  land  in 
Hood  River  Valley,  except  that  there  is  a 
40-foot  county  road  between  their  holdings. 
Defendant's  property  lies  immediately  north 
of  that  of  plaintiff.  A  stream  of  water  en- 
ters Dragseth's  premises  on  the  east,  and 
flows  northwesterly  across  the  county  road 
into  and  through  the  lands  of  the  defendant, 
discharging  into  Hood  river.  In  Its  natural 
state  this  stream  was  winding,  but  plaintiff 
straightened  the  same  through  his  low  land. 
removed  logs  and  bursh,  and  idaced  abont 
700  feet  ot  tiling  therein  to  drain  the  same. 
About  300  feet  south  of  defendant's  land  and 
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near  tbls  stream  plalntifF  Installed  a  ram  for 
the  purpose  of  forcing  water  to  his  dwelling 
from   a   spring  owned  by  him.    In  order  to 
Improve  Ws  land  In  1911  the  defendant  erect- 
ed   in    tbe  middle  of  the  channel  of  this 
stream  at  the  south  line  of  Ills  land,  a  ce- 
ment basdn,  octagonal  In  shape,  and  about  51 
Inches  In  height.    This  was  done  over  plaln- 
tilTs  protest    This  basin  is  so  constructed 
that  tlie  waters  of  the  stream  flow  into  It 
tbrougb  an  Incision  on  the  south  side,  the 
north  side  being  solid,  and  drop  to  the  floor 
therein.     Strings  of  tile  leading  from  the 
bottom  of  ttie  basin  conduct  tbe  water  from 
thence  to  the  premises  of  ttie  defendant  on 
the  north,  there  to  operate  a  ram  and  other 
contrivances  for  his  personal  use.    PlaintlfC 
complains  that  this  construction  raises  the 
water  in  the  stream,  hinders  its  flow,  backs 
it  into  his  ram  pit,  and  retards  the  drain- 
age of  bis  low  lands  adjoining  so  that  they 
cannot    be   cultivated   to    advantage;    that 
these    waters   flow   through   chicken   yards, 
hog  pens,  and  the  like  before  reaching  his 
premises.  Into  which  stream  there  Is  also  dis- 
charged above  him  the  s^age  from  the  tanks 
and  toilets  of  the  schoolhouse. 

A.  J.  Derby,  of  Hood  River,  for  appellant. 
George  R.  Wilbur,  of  Hood  Elver,  for  re- 
spondent 

BEAN,    J.    (after    stating    the    facts    as 
above).     The  question   presented  Is  one  of 
fact     Counsel  for  defendant  does  not  con- 
tend that  Mason  has  the  right  to  back  the 
water  onto  plalntUI's  land  to  his  damage  as 
charged  in  the  complaint    It  appears  from 
the  evidence  that  Dragseth  has  owned  his 
tract  since  1901.    In  1903  he  commenced  to 
drain  the  low  land  along  the  stream,  and 
arranged  his  tiling  so  that  the  main  part  or 
trunk  of  the  system  emptied  into  the  creek 
a  short  distance  south  of  Mason's  line  where 
the  stream  had  not  been  changed ;   the  lower 
end  of  the  tiling  being  above  the  surface  of 
the  water  so  that  it  drained  the  land.    In 
1911  Mason  constructed  in  the  bed  of  the 
cre^  a  cement  octagonal  box  6  feet  across, 
with  wlug  dams  reaching  across  the  creek, 
the  back  or  north  side  being  about  51  inches 
ui  height  or  40  inches  above  the  floor,  and 
the  south  side  or  intake  20  Inches  from  the 
bottom.    Tbls  was  done  in  order  to  turn  the 
water  into  the'tillng  connected  with  the  ba- 
sin, one  string  of  which  was  higher  than  the 
other    at   this   end,   and   carried   water  to 
Mason's  ram,  and  furnished  power  for  pump- 
ing.   At  tliat  time  Mason  changed  the  loca- 
tion of  some  of  his  tiling  and  raised  the  end 
towards  Dragseth's  land.    After  this  obstruc- 
tion was  placed  in  the  bed  of  the  stream  wa- 
ter Imcked  up  onto  Dragseth's  premises  for 
about  300  feet  to  where  he  had  a  ram  and 
submerged  it    811t  accumulated  in  the  creek 
So  that  the  end  of  plalntifPs  tiling  which  be- 
fore that  time  was  above  the  surface  of  the 
water  was  about  16  inches  below  the  soU  to 


the  brook  and  the  lower  i>art  of  his  land 
could  not  be  drained,  was  very  swampy,  and 
would  not  raise  crops.  Dragseth  states  that 
the  cement  work  raised  the  water  in  the 
creek  20  to  24  inches  above  Its  natural  flow ; 
that  in  times  of  high  water  the  highest  part 
of  the  cement  basin  serves  as  a  dam  and 
raises  the  water  4  or  5  feet.  In  the  princi- 
pal part  of  his  statement  he  is  corroborated 
by  his  neighbor  farmers  and  road  supervisor. 
We  have  looked  carefully  through  the  evi- 
dence to  find  any  substantial  contradiction 
of  plalntlfTs  claim  and  find  none  only  In  the- 
ory. The  very  competent  civil  engineer,  who 
took  levels  of  the  creek,  basin,  tiling,  ram, 
etc.,  drew  a  diagram  of  the  premises,  and  tes- 
tified as  a  witness  In  the  case,  for  some  rea- 
son was  not  requested  to  place  his  opinion  in 
the  balance.  Other  nonexpert  witnesses  ex- 
pressed their  views.  On  cross-examination 
Mr.  Mahr,  witness  for  plalntlfi',  testified  thus 
in  regard  to  the  water  of  this  stream : 

"Well,  apparently;  of  course,  the  way  it  is 
now,  apparently  the  water  is  kind  of  held  back 
in  order  to  strike  that  one  pipe  there,  that  top 
pipe." 

In  order  to  divert  water  from  its  natural 
channel  it  is  ordinarily  necessary  to  con- 
struct a  dam  in  the  stream  at  least  part  of 
the  way  across  the  same.  To  turn  the  water 
into  his  tiling  Mason  did  as  people  usually 
do,  but  Instead  of  calling  the  obstruction  a 
dam,  termed  a  portion  thereof  a  cement 
basin ;  nevertheless  it  served  the  same  pur- 
pose as  a  dam,  and,  as  the  evidence  clearly 
shows,  obstructs  the  water  so  as  to  throw 
it  back  onto  Dragseth's  land  about  300  feet. 
This  is  not  a  great  distance,  but  the  result 
prevents  Dragseth  from  cultivating  a  small 
amount  of  good  land,  and  Interferes  with 
the  successful  operation  of  his  ram  so  as  to 
pump  impure  creek  water  to  his  house  in- 
stead of  pure  spring  water.  Mr.  Mason 
states  that  there  is  too  much  fall  in  the 
creek.  We  are  unable  to  determine  whether 
he  erected  the  south  end  of  his  tile  too  high 
by  accident  or  on  account  of  convenience. 
We  find  that  the'  cement  basin  is  an  obstruc- 
tion to  this  stream  of  water  to  plaintiff's 
damage;  that  all  that  part  of  the  cement 
work  of  the  basin  above  the  lower  floor  there- 
of should  be  removed;  and  that  defendant 
should  be  enjoined  from  obstructing  the 
stream  to  that  extent  The  decree  of  the 
lower  court  will  therefore  be  reversed  and 
one  entered  in  accordance  herewith. 

It  appears  that  both  parties  have  made  an 
honest  effort  to  ascertain  their  rights  in  the 
premises,  and  that  there  has  been  no  will- 
ful trespass  on  the  part  of  the  defendant 
We  believe  the  ends  of  justice  will  be  served 
if  each  party  pays  his  own  costs;  therefore 
neither  will  be  allowed  costs. 


MOORE,  BENSON,  and  McCAMANT,  JJ., 
concur. 
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HINDERLITER  y.  McDONALD. 
(Sapreme  Court  of  Oregon.    April  17,  1917.) 

1.  Monet  Lent  ^=97(2)  —  Admibsibilitt  of 
Evidence. 

It  la  competent  to  establish  by  parol  testi- 
mony that  money  was  borrowed,  irrespective  of 
the  purpose  to  which  it  was  to  be  applied. 

[Ed.  Note. — For  other  cases,  see  Money  Lent, 
Cent.  Dig.  S  12.] 

2.  FR.<UDB,  STATtfax  OF  «=s»128— Pleadino  — 
CONSTBUCTION. 

Under  a  complaint  that  plaintiff  advanced 
money  for  defendant  to  pay  his  share  of  a  min- 
ing, claim  they  had  agreed  to  purchase,  the  alle- 
gation regarding  the  agreement  to  purcliase  the 
mining  claim  is  material  and  must  be  proved  by 
competent  evidence,  since  the  advance  of  money 
was  merely  incidental  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  S{  83,  278.] 

3.  Fbauds,  Statute  of  ^s»56(8)  —  Miuiwo 
Claui. 

L.  O.  L.  I  5132,  making  mining  claims  real 
estate,  section  5134,  making  mining  claims  con- 
veyances, subject  to  provisions  governing  other 
realty,  and  sections  S)4,  SOS,  requiring  convey- 
ances, etc.,  of  real  estate  to  be  in  writing,  pre- 
vent oral  proof  of  an  agreement  to  purchase  a 
mining  claim  interest. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f  84.] 

4.  Mines  and  Minebals  «=>85— Siwticienct 
OF  Evidence. 

Plaintiff  cannot  recover  for  money  advanced 
for  defendant  to  pay  his  share  of  a  mining  claim 
interest  they  had  agreed  to  purchase  and  own 
together,  where  plaintiff  took  the  title  to  the  en- 
tire interest  in  his  own  name. 

In  banc  Appeal  from  Circuit  Court,  Jo- 
sephine County;   P.  M.  Calkins,  Judge. 

Action  by  W.  A.  Hinderllter  against  W.  L. 
McDonald.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

The  complaint  In  this  action  contains  the 
following  averment: 

"That  on  or  about  the  28th  day  of  February, 
1914,  in  the  city  of  Grants  Pass,  Oregon,  the 
plaintiff  and  defendant  entered  into  an  agree- 
ment to  purchase  for  the  sum  of  $400.00  the  ^ 
interest  of  one  B.  F.  Fry  in  a  certain  group  of 
mining  claims  known  as  the  'Afterthought  Mine' 
located  in  Jackson  county,  Oregon,  anu  under 
and  by  virtue  of  said  agreement  the  plaintiff 
and  defendant  were  to  share  equally  in  said 
interest  and  each  was  to  pay  one-half  of  the  said 
purchase  price  of  four  hundred  ($400.00)  dol- 
lars; that  at  the  time  of  said  purchase  the  de- 
fendant requested  the  plaintiff  to  advance,  to 
the  said  B.  F.  Fry  for  bis  %  interest  in  said 
mine,  one-half  of  the  purchase  price,  to  wit, 
$200.00  as  a  loan  from  the  plaintiff  to  the  de- 
fendant which  the  defendant  promised  and 
agreed  to  repay  to  the  said  plaintiff  within  a  day 
or  so  after  the  date  of  the  said  advancement, 
and  thereupon  and  in  consideration  of  the  prom- 
ise to  repa^  as  aforesaid  to  the  plaintiff  as 
aforesaid  this  plaintiff  and  defendant  did  pur- 
chase said  interest  of  Fry,  and  this  plaintiff  did 
advance  for  the  defendant  the  sum  of  $200.00 
upon  the  said  purchase  price  'on  the  2d  day  of 
Alarch,  1914." 

The  remainder  of  the  pleading  is  to  the 
effect  that  the  defendant  agreed  to  repay  the 


plaintiff  the  sum  of  $200  within  a  day  or  iio 
after  the  latter  had  paid  it  to  Fry,  but  has 
not  done  so.  The  answer  is  a  denial  of  all 
the  allegations  of  the  complaint  except  the 
nonpayment  of  the  money  demanded.  At  the 
close  of  the  plaintiff's  case  the  defendant 
moved  for  a  judgment  of  nonsuit  on  the 
ground: 

"That  the  testimony  shows  that  the  agree- 
ment, if  any  existed,  or  whatever  agreement 
there  was  between  the  plaintiff  and  the  defend- 
ant was  verbal,  not  in  writing,  not  8ul>8crlbed 
to  by  the  party  to  be  charged  and  was  an  as- 
sumption on  the  part  of  the  defendant  to  pay  the 
debt  of  another,  and  that  the  same  is  clearly 
within  the  statute  of  frauds." 

The  trial  court  overruled  this  motion.    The . 
Jury  returned  a  verdict  for  the  plaintiff  la 
the  sum  of  $2Q0  and  interest.    From  the  en- 
suing Judgment  the  defendant  appealed. 

A.  C.  Hough,  of  Grants  Pass,  for  ai^l- 
lant  C.  A.  Sidler,  of  Grants  Pass,  for  re- 
spondent. 

BURNETT,  J. '  (after  stating  the  facts  a8 
aI>ove).  [1-3]  The  contention  of  the  plaintiff 
is  that,  reduced  to  its  lowest  terms,  the  com- 
plaint is  for  the  recovery  of  money  loaned 
to  the  defendant.  It  is  indeed  competent  to 
establish  by  parol  testimony  that  money  was 
borrowed  no  matter  for  what  purpose  it  was 
to  be  applied ;  but  that  is  not  all  the  com- 
plaint the  excerpt  from  which  has  been  quot- 
ed. We  find  in  the  first  place  it  states  that 
the  parties  to  this  action  entered  into  an 
agreement  to  purchase  the  interest  of  Fry  in 
certain  mining  claims.  This  is  a  material 
allegation  to  be  proved  by  what  the  statute 
requires  as  competent  testimony.  Section 
5132,  L.  O.  L.,  says: 

"All  mining  claims,  whether  quartz  or  placer, 
shall  be  real  estate,  and  the  owner  of  the  pos- 
sessory right  thereto  shall  have  a  legai  estate 
therein  within  the  meaning  of  section  3^." 

This  last  reference  ia  to  the  procedure  for 
the  recovery  of  real  estate  by  what  Is  com- 
monly known  as  an  action  of  ejectment.  Sec- 
tion 5134,  as  it  stood  at  the  time  of  the  trans- 
action In  question,  declares : 

"All  conveyances  of  mining  claims,  or  of  la- 
terests  therein,  either  quartz  or  placer,  shall  be 
subject  to  the  provisions  governing  transfers  and 
mortgages  of  other  realty.    •    •    • »' 

Further,  section  804  is  here  set  down: 
"No  estate  or  interest  in  real  property,  other 
than  a  lease  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  concerning  such  prop- 
erty, can  be  created,  transferred,  or  declared  oth- 
erwise than  by  operation  of  law,  or  by  a  con- 
veyance or  other  instrument  in  writing,  subscrib- 
ed by  the  party  creating,  transfemng,  or  de- 
claring the  same,  or  by  his  lawful  agent,  under 
written  authority,  anci  executed  with  such  for- 
malities as  are  required  by  law." 

Again  in  section  808  we  find  this : 
"In  the  following  cases  the  agreement  ia  «)id 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in 
writing  and  subscribed  by  the  party  to  be  chari;- 
ed,  or  by  his  lawfully  authorized  agent;  evi- 
dence, therefore,  of  the  agreement  shall  not  b* 
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received  other  than  the  writing,  or  secondary 
evidence  of  ita  oontenta,  in  the  casea  prescribed 
by  Ia«r.  •  *  •  6.  An  agreement  for  the 
leasing,  for  a  longer  period  than  one  year,  or 
for  the  sale  of  real  property,  or  of  any  interest 
therein.     •    •    •  •» 

By  tlie  pleading,  the  advance  of  tKe  mon- 
ey was  a  mere  incident  ot  an  executory  con- 
tract for  tbe  porcbase  of  real  property,  and 
was  one  of  the  things  to  be  done  by  the 
plaintiff.  Tbe  agreement,  as  stated  in  the 
complaint,  contemplated  tliat  the  result  of 
tlie  transaction  when  performed  was  to  con- 
fer an  estate  in  land  upon  the  defendant.  No 
writing  whatever  was  produced  showing  a 
a  contract  by  these  parties  to  purchase  or  by 
Fry  to  sell  the  latter'a  Interest  in  the  mines. 
Neither  was  there  any  instrumoit  tending  to 
show  that  any  estate  in  the  property  was 
conveyed  to  the  defendant.  In  point  of  law 
he  has  nothing  to  show  that  he  has  any  title 
to  or  interest  In  the  realty  mentioned.  With- 
in tbe  meaning  of  the  extracts  from  the  stat- 
utes, there  was  no  competent  proof  that  the 
defendant  agreed  to  buy  or  that  he  partici- 
pated In  the  purchase  of  the  property.  Yet 
all  this  is  alleged  as  the  basis  of  plaintilTs 
demand. 

Passing  this,  however,  we  find  from  the 
record  that  six  persons,  of  whom  the  par- 
ties to  this  action  were  two  and  Fry  a  third, 
had  possession  of  a  mine  under  a  written 
contract  to  purchase  the  same,  having  paid 
a  portion  of  the  price.  The  plalntlfC  here 
had  advanced  to  Fry  his  part  of  the  initial 
payment,  and  had  taken  his  note  on  that  ac- 
count for  $500.  After  a  time  Fry  became  dis- 
satisfied and  wished  to  retire  from  the  ven- 
ture. According  to  the  plaintiff,  in  Ills  oral 
testimony,  McDonald  urged  him  to  give  up 
to  Fry  his  note  and  take  over  that  interest 
The  last  tliat  was  said  between  McDonald 
and  plaintiff  before  surrendering  tha  note 
was  this,  quoting  from  the  latter's  testimony 
narrated  in  the  bill  of  exceiitlons : 

"And  he  said,  'Go  see  Fry  to-morrow,  and  let 
him  out,  and  I  will  assume  one-bait  interest,  so 
we  won't  lose  this  money,  otherwise  you  will 
have  to  lose  if  I  says.  'Just  as  you  say,  if 
you  say  you  will  assume  it  I  will  go  and  get  it,' 
and  he  says,  'Yes,  go  on.'  I  says,  'Well,  Bill,  if 
that  is  what  you  mean,  I  wili  go  at  it,  and  lets 
eetUe  it' " 

The  plaintiff's  farther  declaration  as  a  wit- 
ness is  tliat  be  went  to  see  Fry,  surrendered 
tbe  note,  and  took  from  him  the  following 
writing : 

"Graata  Pass,  Ore.,  March  2,  1914. 
'To  Whom  It  may  Concern: 
."This  is  to  certify  that  B.  P.  Fry,  the  under- 
iifned,  has  by  these  presents  sold  to  W.  A. 
Hmderliter  for  the  sum  of  four  hundred  dol- 
lars in  hand  paid  sell  and  convey  all  of  my  one- 
"^  (^/c)  interest  in  the  Afterthought  Group 
of  Mining  claims,  situated  in  Jackson  county, 
rtate  of  Oregon;  the  said  W.  A.  Hinderliter 
nlao  releases  the  said  B.  F.  Fry  from  all  obU- 


gntions   that   may   hare  accrued    against   said 
Afterthought  mining  claims  to  date. 

"Dated  this  2d  day  of  March.  1914. 

rSeal]    B.  F.  Fry. 

"Witness:    F.  G.  Hoper." 

He  also  expressly  says  that  he  never  gave 
the  defendant  any  writing  showing  that  the 
latter  had  any  interest  in  tbe  property,  and 
that  he  never  even  showed  him  tbe  assign- 
ment whidi  be  took  from  Fry.  It  is  plain 
that  no  money  ever  passed  between  the  par- 
ties. The  statute  of  frauds  and  that  relat- 
ing to  the  creation  of  an  interest  in  real 
property  are  not  satisfied  by  oral  testimony 
as  applied  to  tbe  allegations  of  the  com- 
plaint about  contracting  to  buy  the  property 
and  the  subsequent  actual  purchase  of  the 
Fry  interest 

(♦]  Moreover,  on  the  merits,  the  plaintiff 
shows  that  he  did  not  perform  the  agreement 
which  he  alleges,  namely,  that  in  which  both 
parties  should  join  In  the  purchase  of  the 
claims.  On  tbe  contrary,  the  writing  which 
he  took  from  Fry  without  reference  to  its 
legal  competency  shows  that  whatever  passed 
was  to  the  plaintiff  individually.  To  afiBrm 
the  judgment  would  be  to  require  the  defend- 
ant to  pay  for  something  which  he  never  re- 
ceived, but  which  tbe  plaintiff  took  entirely 
to  himself. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded to  the  circuit  court,  with  directions 
to  enter  a  Judgment  of  nonsuit  in  favor  of 
the  defendant 


HETRICK  et  al.  v.  GERLINGER  MOTOR 
CAB  CO. 

(Supreme  Court  of  Oregon.     April  10,  1917.) 

1.  Apfeai.  and  Ebbob  ®=>889(2)  —  Assign - 
KENT  OF  BJRROB—CostPLAiNT— Amendment. 
Where  error  is  not  assigned  to  the  order  of 
the  lower  court  in  permitting  matter  to  be 
set  up  in  a  supplemental  complamt  which  should 
have  been  pleaded  by  way  of  amendment  to  the 
original  complaint,  the  appellate  court  will  treat 
aaoi  supplemental  complaint  as  an  amendment 
of  the  original  complaint  properly  allowed. 

[Kd.  Note.— For  other  cases,  see  Apt>eal  and 
£>rn>r,  Cent  Dig.  i  3621.] 

2..EQUITT  «=>40— Rbtainino  JtmsDionoN— 

AwABD  OF  Damages. 
As  a  suit  to  rescind  a  contract  for  the  pur- 
chase of  an  article  and  to  cancel  a  note  given 
on  account  of  the  purchase  price  and  recover 
damages  is  oomizable  in  equity,  when  it  later 
appears  that  the  note  has  been  negotiated,  as 
such  facts  were  not  known  to  the  plaintiff  when 
he  brougrht  the  salt,  equity  will  retain  the  suit 
for  the  purpose  of  awarding  plaintiffs  the  money 
damages  to  which  they  are  entitled. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  i  115.] 

3.  Evidence  «=s>434(11)  —  Paboi.  Bvidenok  — 
Vakyino  Wbitten  Oontraot. 
In  view  of  L.  O.  L.  {  713,  providing  that 
when  the  terms  of  an  agreement  have  been  re- 
duced to  writing  it  is  considered  aa  containing 
all  those  terms  except  "(2)  where  the  validity 
of  the  agreement  is  the  fact  in  dispute,"  in  a 
suit  to  rescind  a  contract  for  the  purchase  of  a 
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motor  truck,  to  cancel  a  promissory  note  given 
on  account  of  the  purchase  price  and  to  re- 
cover damages,  a  provision  in  the  mem<M:andnm 
of  sale  that  "it  is  understood  by  the  parties 
hereto  that  there  are  no  understandings  or 
atrreements  verbal  or  othdrwise  other  than 
those  printed  or  written  hereon"  did  not  pre- 
clude testimony  on  the  part  of  the  plaintiffs  to 
prove  the  alleged  misrepresentations  in  reliance 
on  which  the  truck  was  purchased,  since  they 
are  not  seeking  to  modify  the  written  contract 
in  any  respect,  but  are  contending  that  there 
was  no  contract  because  of  the  fraud  perpe- 
trated. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g§  2013,  2014.] 

4.  Sales  <s=9l26(l)— Validity— Misbkpbesen- 

TAnONS. 

Where  a  motor  truck  was  purchased  Feb- 
ruary 3d  and  suit  was  brought  March  20th  for 
rescission  of  the  contract  of  purchase,  and  in 
the  few  weeks  intervening  between  these  dates 
the  buyers  twice  returned  the  truck  to  the  seller 
on  the  seller's  promises  to  repair  the  truck  and 
make  it  good,  and  the  buyers  complained  con- 
tinually that  the  car  was  unsatisfactory,  and 
when  finally  apprised  of  the  history  of  the  truck 
promptly  disafflrmed  and  brought  suit,  they 
were  not  barred  of  their  remedy  under  the  rule 
that  where  a  person  has  been  induced  through 
fraud  to  execute  a  contract  in  order  to  avail 
himself  of  this  defense,  he  should  act  promptly 
upon  the  discovery  of  the  deception. 

[BM.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {g  313,  316.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Suit  by  M.  Betrick  and  another,  copartners 
in  business  as  Hetrlck  &  Cline,  against  the 
Gerllnger  Motor  Cait  Company.  Decree  for 
plaintiffs  after  reference  to  a  Jury,  and  de- 
fendant appeals.    Affirmed. 

This  is  a  suit  brought  by  M.  Hetrlck  and 
W.  M.  Cllne,  partners  as  Hetrlck  &  Cline,  to 
rescind  a  contract  for  the  purchase  of  a 
motor  truck,  to  cancel  a  promissory  note  giv- 
en on  account  of  the  purchase  price  and  to 
recover  damages.  It  is  alleged  that  on  Feb- 
ruary 3,  1915,  plaintiffs  purchased  from  the 
defendant  the  motor  truck  In  question  at  an 
agreed  price  of  $2,500,  $100  was  paid  in  cash, 
and  plaintiffs  gave  the  defendant  their  nego- 
tiable promissory  note  in  the  sum  of  $2,400, 
payable  In  monthly  installments  of  $200  each. 
It  is  alleged  that  the  purchase  was  Induced 
by  fraudulent  representations,  to  the  effect 
that  the  "truck  was  practically  new,"  that 
the  "tires  on  the  said  truck  were  the  origi- 
nal tires  first  placed  on  the  said  truck,"  and 
that  the  car  "had  not  been  run  more  than 
five  hundred  miles"  prior  to  Its  purchase  by 
plaintiffs.  The  complaint  charges  that  in 
truth  and  In  fact  the  truck  had  been  run 
more  than  4,000  mUes;  that  its  engine  was 
worn  to  such  an  extent  as  to  be  valueless; 
that  the  original  tires  placed  on  the  truck 
bad  been  worn  out ;  and  that  the  tires  which 
were  on  it  at  the  time  of  plaintiffs'  purchase 
were  new  tires  which  had  replaced  the  origi- 
nal ones.  It  Is  alleged  that  the  false  repre- 
sentations were  made  with  the  Intent  to  de- 
ceive plaintiffs,  and  that  the  plaintiffs  pur- 


chased in  reliance  on  them,  to  tb^r  injury. 
Subsequent  to  the  bringing  of  this  suit  plain- 
tiffs learned  that  the  defendant  had  negotiat- 
ed their  promissory  note  to  one  Seymour  H. 
Bell,  who  was  a  bona  fide  purchaser  thereot 
They  thereupon  filed  a  supplemental  com- 
plaint,'alleging  this  fact  and  a  payment  which 
they  had  been  obliged  to  make  to  Bell.  Be- 
cause of  the  allegations  of  the  supplemental 
complaint  plaintiffs  ask  for  no  further  relief, 
except  a  money  Judgment  against  the  defend- 
ant The  defendant  denied  all  tbe  allega- 
tions of  tbe  complaint  and  the  sniq^tlemental 
complaint,  except  the  purchase  of  tbe  tmek 
and  the  terms  of  the  payment  therefor.  It 
was  affirmatively  alleged  In  the  answer  that 
plaintiffs  had  an  adequate  remedy  at  law; 
that  plaintiffs  had  ratified  the  representa- 
tions, if  any,  by  retaining  .the  truck  in  their 
imssesslon  and  having  it  repaired ;  and  that 
plaintiffs  were  thoroughly  advised  of  the  con- 
dition of  the  truck  at  the  time  of  their  pur- 
chase. It  was  further  alleged  that  the  con- 
tract of  sale  was  in  writing,  and  that  it  bad 
been  entered  Into  after  a  thorough  examina- 
tion and  test  of  the  truck.  The  reply  denied 
the  affirmative  allegations  of  the  answer. 
The  trial  court,  sitting  in  equity,  elected  to 
refer  the  controversy  to  a  Jury,  which  fonnd 
a  verdict  for  the  plaintiffs.  A  decree  was 
entered  on  this  verdict,  and  the  defendant 
appeals. 

Maurice  W,  Seltz,  of  Portland,  for  appel- 
lant. W.  T.  Slater,  of  Portland  (Manning, 
Slater  &  Leonard,  of  Portland,  on  tiie  brief), 
for  respondents. 

McCAMANT,  3.  (after  stating  the  facts  U 
above).  [1]  It  is  true,  as  contended  by  the 
defendant,  that  the  matter  set  up  in  the  sap- 
plemental  complaint  should  have  been  plead- 
ed by  way  of  amendment  to  the  original  com- 
plaint; but  error  Is  not  assigned  on  the  order 
of  the  lower  court  permitting  the  supplemen- 
tal complaint  to  be  filed.  We  will  therefoi* 
treat  it  as  an  amendment  of  the  original 
pleading,  properly  allowed. 

It  would  serve  no  useful  purpose  to  state 
In  this  opinion  the  evidence  on  the  subject 
of  the  fraud.  -It  strongly  preponderates  la 
favor  of  plaintiffs,  and  convincingly  proves 
the  allegations  of  the  complaint  It  Is  prop- 
er to  add  that  the  evidence  does  not  con- 
nect Mr.  EVlward  El.  Gerllnger,  the  general 
manager  of  defendant,  with  the  fraudulent 
representations. 

[2]  The  defendant  contends  that  the  decree 
should  be  reversed  because  there  is  an  ade- 
quate remedy  at  law.  The  original  com- 
plaint stated  a  cause  of  suit  cognizable  In 
equity,  as  plaintiffs  were  entitled  to  the  can- 
cellation of  their  note,  assuming  that  de- 
fendant still  held  it  This  note  having  pass- 
ed into  the  hands  of  an  innocent  purchaser 
prior  to  the  bringing  of  the  suit,  It  is  con- 
tended that  there  was  no  ground  on  which 
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equity  coold  try  ont  the  controversy,  altbongh 
plaintiffs  were  in  ignorance  of  the  negotia- 
tion   of   the  note  at  the  time  when  they 
bruugbt   their  suit    It  Is  true,  as  the  de- 
fendant contends,  that  equity  will  not  take 
Jnrisdictlon  merely  because  the  suit  is  based 
on  fraud.    If  the  remedy  at  law  be  adequate, 
the  parties  will  ordinarily  be  relegated  to  a 
court  of  law.    It  has  been  repeatedly  held  in 
this  Jurisdiction  that  ih  case  plaintiff  falls  to 
prove    his  allegations  on   which  alone  the 
equitable  Jurisdiction  is  predicated,  a  court 
of  equity  will  not  award  him  a  money  Judg- 
ment.    Ming  Yue  v.  Coos  Bay  R.  R.  Co.,  24 
Or.   392,  33  Pac.  641;    Stemmer  v.  Scottish 
Co..  33  Or.  66.  4»  Pac.  688,  53  Pac.  498;   Den- 
ny T.   McCown,  84  Or.  47,  53,  54  Pac.  962; 
Multnomah  Co.  v.  Portland  Cracker  Co.,  49 
Or.   345,  352,  90  Pac.  165.    These  were  all 
cases  in  which  the  plaintiff  had  never  had  an 
equitable  cause  of  suit  and  in  which  he  was 
chargeable  with  notice  that  his  remedy  was 
at  law.    The  case  at  bar  is  distinguishable 
from  the  cases  above  cited,  in  that  these 
plaintiffs  without  question  had  a  remedy  In 
equity  prior  to  the  negotiation  of  their  prom- 
issory note.    They  brought  the  suit  in  igno- 
rance of  such  negotiation,  and  without  notice 
of  any  facts  sufficient  to  put  them  on  inquiry 
with   reference  thereto.    There  is  authority 
to  the  effect  that  an  equitable  suit  brought 
under   such   circumstances  will   be  retained 
for  the  purpose  of  awarding  plaintiffs  the 
money  damages  to  which  they  are  entitled, 
whenever  the  act  of  the  defendant  has  creat- 
ed a  situation  which  makes  distinctively  eq- 
uitable relief  impracticable.    In  1  Pom.  Eq. 
Jur.  (3d  Kd.)  |  237,  the  rule  is  stated  as  fol- 
lows: 

"If  a  court  of  eqnitv  obtains  Jnrisdiotion  of 
a  suit  for  the  purpose  of  granting  some  distinc- 
tivdy  equitable  relief,  «uch,  for  example,  as  the 
specific  performance  of  a  contract,  or  the  re- 
icission  or  cancellation  of  some  instrument,  and 
it  appears  from  facts  disclosed  on  the  hear- 
ing, but  not  known  to  the  plaintiff  when  he 
brought  bis  suit,  that  the  special  relief  prayed 
for  has  become  impracticable,  and  the  plaintiff 
U  entitled  to  the  only  alternative  rehef  pos- 
sible of  damages,  the  court  then  may,  and  Ken- 
erally  will,  instead  of  compelling  the  plaintiff  to 
incur  the  double  expense  and  trouble  of  ah  ac- 
tion at  law,  retain  the  cause,  decide  all  the  is- 
•Des  involved,  and  decree  the  payment  of  mere 
compensatory  damages." 

The  foregoing  rule  is  supported  by  Milk- 
man V.  Ordway,  106  Mass.  232,  and  Cole  v. 
Getzhiger,  96  Wis.  559,  577,  71  N.  W.  76.  We 
believe  the  rule  to  be  a  sound  one,  and  that 
the  decree  Is  not  open  to  obJectI<m  on  this 
ground.  We  are  the  more  ready  to  follow 
these  authorities  In  the  case  at  bar  because 
the  defendant  has  had  a  trial  by  Jury,  and 
because  the  evidence  Is  so  clear  that  no  trier 
would  be  apt  to  come  to  a  different  conclusion 
from  that  reached  by  the  Jury  and  the  lower 
court. 

13]  At  the  time  of  the  purchase  a  memo- 
randum of  sale  was  signed  by  the  plaintiffs 
and  also  by  Fred  W.  West,  as  manager  of  the 


defendant,   which   contained   the   following 

language: 

"It  is  understood  by  the  parties  hereto  that 
there  are  no  understanding  or  agreements, 
verbal  or  otherwise,  other  than  those  printed 
or  written  hereon." 

It  is  contended  that  because  of  this  circum- 
stance it  is  not  competent  for  the  plaintiffs 
to  prove  the  misrepresentations  in  reliance 
on  which  the  truck  was  purchased.  On  this 
branch  of  the  case  the  defendant  relies  on 
Equitable  Co.  v.  Blggers,  121  Ga.  381,  382,  49 
S.  E.  271.  In  the  Georgia  case  the  contract 
signed  by  the  parties  contained  the  following 
language: 

"This  sale  is  made  under  inducements  and 
repreeentatiwM  herein  expressed  and  no  others." 

The  court  held  that  this  language  preclud- 
ed testimony  on  the  part  of  the  defendant  of 
contemporaneous  representations  which  were 
false  and  fraudulent.  The  agreement  In  the 
case  at  bar  is  distinguishable  from  that  of 
the  Georgia  case,  in  that  it  makes  no  mention 
of  inducements  and  representations.  The 
agreement  in  the  instant  case  specifies  mere- 
ly that  there  are  no  understandings  or  agree- 
ments except  those  expressed  in  the  contract 
If  plaintiffs  in  the  cose  at  bar  were  seddng 
to  charge  the  defendant  with  warranties, 
their  proof  might  be  excluded  as  in  contradic- 
tion of  the  written  contract  But  plaintiffs 
are  not  seeking  to  modify  the  writt^i  con- 
tract in  any  respect  They  are  contending 
that  there  was  no  contract  because  of  the 
fraud  perpetrated.  The  rule  applicable  Is 
statutory  in  this  Jurisdiction.  Section  713, 
L.  O.  L.,  Is  as  follows: 

"When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  con- 
sidered as  containing  all  those  terms,  and  there- 
fore there  can  be,  between  the  parties  and  their 
representatives  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in  the 
following  cases: 

"1.  Where  a  mistake  or  imperfection  of  the 
writing  is  put  in  issue  by  the  pleadings; 

"2.  Where  the  validity  <rf  the  agreement  is  the 
fact  in  .dispute." 

In  the  case  atbar  the  validity  of  the  agree- 
ment is  the  fact  in  dispute,  and  it  was  com- 
petent for  plaintiffs  to  offer  evidence  In  sup- 
port of  their  allegations,  going  to  the  ulti- 
mate fact  that  the  minds  of  the  parties  never 
met  because  of  the  fraud  of  the  defendant 
in  the  respects  pointed  out  in  the  complaint 
Our  conclusion  on  this  branch  of  the  case 
is  supported  by  the  recent  decision  of  Bouchet 
V.  Oregon  Co.,  78  Or.  230,  236,  162  Pac.  888, 
where  under  a  state  of  facts  closely  akin  to 
those  In  this  case  the  same  rule  was  an- 
nounced, supported,  however,  by  different 
reasoning. 

[4]  It  is  also  contended  that  the  plaintiffs 
are  ba(red  of  their  remedy  by  retaining  the 
truck  in  their  possession  and  making  use  of 
it  In  their  business. 

"It  is  the  general  rule  that  any  person  who 
has  been  induced  through  fraud  to  execute  a 
contract  of  any  kind,  in  order  to  avail  himself 
Of  that  defense,  should  act  promptly  upon  the 
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discovery  of  the  deception."  Waymire  v.  Ship- 
ley. 52  Or.  464,  474,  97  Pac.  807,  811. 

This  rale  is  well  established,  bat  the  facts 
do  not  bring  this  case  within  its  operation. 
The  truck  was  purchased  February  3,  1915; 
this  suit  was  brought  March  20,  1915.  In 
the  few  weeks  intervening  between  tbese 
dates  the  plaintitTs  twice  returned  the  truck 
to  the  defendant  on  the  defendant's  promises 
to  repair  it,  and  whatever  delay  took  place 
In  the  repudiation  of  the  contract  was  induc- 
ed by  the  defendant's  promises  to  repair  the 
truck  and  to  make  it  good.  Plaintiffs  com- 
plained continually  that  the  car  was  unsatis- 
factory and  when  Anally  apprised  of  the  his- 
tory of  the  truck  they  promptly  disaffirmed 
and  brought  this  suit 

The  decree  of  the  lower  court  is  affirmed. 

McBRIDE,  O.  J.,  and  BURNETT  and 
UEAN,  JJ.,  concur. 


In  re  BARKER. 
(Supreme  Court  of  Oregon.     April  10,  1917.) 

1.  Spendthbifts  «=»8— Contbacts  fob  Nko- 
EssABUca— LiABiLrrr  of  Ebtais. 

Ii.  O.  Lk  §  1324,  providee  that,  if  a  guard- 
ian shall  be  appointed,  all  contracts,  excepting 
for  necessaries,  made  by  such  spendthrift,  shall 
be  void.  Section  1326  provides  that  a  guardian 
BO  appointed  sliall  have  care  and  custody  of  per- 
son of  ward  and  management  of  all  his  estate^ 
etc.  Section  1327  requires  guardian  to  pay  all 
just  debts  due  from  ward  out  of  ward's  estate. 
A  guardian  of  a  spendthrift  provided  him  with 
sufficient  money  each  month  to  pay  for  neces- 
saries. The  ward  purchased  from  petitioner 
articles  of  food  which  he  consumed,  but  did  not 
pay  for,  having  squandered  money  furnished 
by  the  guardian.  Beld,  that  furnishing  ward 
with  money  was  not  equivalent  to  furnishing 
him  with  necessaries,  and  that  estate  of  ward 
was  liable  to  petitioner  for  food  furnished; 
the  ward  having  under  the  circumstances  pow- 
er to  contract  for  necessaries. 

[Bd.  Note.— For  other  cases,  see  Spendthrifts. 
Cent  Dig.  {  la] 

2.  Courts  €=>1S5  —  Afpeai.abi.b  CteDEB  ob 
Decbkb— Rejection  of  Claim  bt  County 

COUBT. 

An  order  of  the  county  court  rejecting  a 
claim  against  a  spendthrift's  estate  is  appeal- 
able in  view  of  L.  O.  L.  |  945,  providing  that 
provisions  of  chapter  5,  tit  7  ({{  548-560), 
relating  to  appeals,  are  intended  to  apply  to 
judgments  ana  decrees  of  the  county  courts  in 
all  cases. 

[£ki.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  608.] 

3.  COUBTS    «=»18&— ClBCUIT    C0UB1>— POWBBS 

ON  Appeal  fbom  County  Coubt. 
Under  L.  O.  L.  {  559,  providing  that  upon 
an  appeal  to  the  circuit  court  the  manner  of 
proceeding  thereafter  is  the  same  as  if  the  ac- 
tion had  been  commenced  in  such  court,  but  if 
the  appeal  is  from  a  decree  of  county  court, 
the  appellate  court  may  ^ve  a  final  decree  in 
the  cause  or  matter,  the  circuit  court  may  enter 
judgment  for  claimant  on  appeal  from  an  order 
of  county  court  rejecting  claim  against  estate 
of  a  spendthrift. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  603.] 


4.  Appbai.  akd  Bbrob  «=9l082(l)— Bxtbrt  or 
Review— BxKOUTioN  Ibbukd  by  Guebk  of 
Coubt. 

Where  the  judgment  of  tlie  circuit  court  on 
appeal  does  not  order  execution  to  issue,  the 
promulgation  of  smdi  writ  under  LlO.Ii.} 
213,  providing  that  the  party  in  whose  favor 
a  judgment  is  entered  may  at  any  time  after 
entry  have  a  writ  of  execution,  and  section  213, 
requiring  clerk  to  issue  such  writ,  is  not  a  ju- 
dicial function  subject  to  review  on  appeal 
from  judgment  of  circuit  court 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4270,  4289-4292.] 

Departm^it  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbeln,  Jndg& 

In  the  matter  of  the  claim  of  Wascher 
Bros,  against  the  estate  of  W.  C.  Barker,  a 
spendthrift  From  a  decree  of  the  drcnit 
court  on  appeal  reversing  an  order  of  tb< 
county  court  rejecting  the  claim,  the  guard- 
ian appeals.    Affirmed. 

It  appears  by  the  record  that  the  count) 
court  of  Multnomah  oonnty  appointed  a 
guardian  for  William  G.  Barker,  having  ad- 
Jvdged  him  to  be  a  spendthrift  The  petition- 
ers, doing  bn^ness  as  grocers  under  the  flim 
name  of  Wascher  Bros.,  presented  a  p^ition 
to  the  county  court  in  whidi  they  averred: 

"That  between  the  28th  day  of  Noveniber. 
1914,  and  the  20th  day  of  September.  1915,  said 
W.  C  Barker  did  purchase  of  and  from  the  pe- 
titioner herein  and  his  brother,  F.  W.  Wascher, 
copartners,  doing  bnsiness  as  Wascher  Broa., 
gojxls,  wares,  and  merchandise  of  the  agreed 
price  and  reasonable  value  Of  S473.90,  and  paid 
on  account  thereof  the  sum  ot  $321.25,  leavint 
a  balance  due  of  $152.35;  that  said  goods, 
wares,  and  merchandise  were  family  necessities 
and  were  used  by  the  defendant  in  and  about 
the  maintenance  of  his  home." 

They  furtlier  stated  that  they  had  present- 
ed their  claim  to  the  guardian,  who  refused 
it  on  the  ground  that  his  ward  was  a  spend- 
thrift without  capacity  to  contract  any  ob- 
ligation whatsoever.  They  alleged  in  effect 
that  the  groceries  furnished  were  necessar- 
ies required  for  the  ward's  sustenance,  and 
that  he  is  possessed  of  considerable  estate 
with  an  Income  in  excess  of  $350  per  month. 
They  prayed  for  an  order  of  the  county  court 
compelling  the  guardian  to  pay  the  alleged 
indebtedness.  The  court  however,  denied  the 
petition.  On  an  appeal  to  the  circuit  court 
that  tribunal  heard  the  agreed  statement  of 
facts  and  additional  testimony,  made  findings 
of  fact  to  the  effect  that  the  goods  furnished 
were  necessaries,  gave  the  petitioners  a  Judg- 
ment against  the  ward  for  the  balance  of 
account  amounting  to  $152.71,  and  as  a  far- 
ther conclusion  of  law  held  "that  the  plaintiff 
do  have  execution  on  demand."  The  judg- 
ment in  fact  entered  was  substantially  that 
the  plaintiffs  have  and  recover  from  the  de- 
fendant Barker  the  sum  of  $152.71,  together 
with  costs  and  disbursements  herein  without 
ordering  execution.  It  is  stated  in  the  ab- 
stract that  subsequently  the  petitioners  is- 
sued execution  on  the  Judgment  and  placed  it 
in  the  hands  of  the  sheriff  of  Multnomah 
county:    that  an  appeal  was  taken  and  • 
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supersedeas  bond  filed ; ,  that  afterwards  the 
petitioners  filed  their  undertaking  notwlth- 
standins  the  appeal  and  proceeded  with  the 
execution;  and  that  the  sheriff  made  a  re- 
turn showing  that  he  had  realized  the  full 
amonnt  of  the  Judgment  by  the  sale  of  an 
automobile  belonging  to  the  ward.  There  is 
no  ofBclal  record  before  us,  however,  dis- 
closing anything  about  the  proceedings  after 
judgment.  An  appeal  has  been  taken  on  be< 
half  of  the  estate  of  the  spendthrift. 

Lynn  B.  Coovert,  of  Portland  (10.  B.  Coo 
vert,  of  Portland,  on  the  brief),  for  appellant. 
Elmon  A.  Geneste,  of  Portland  (Clark  &  Gen- 
este.  of  Portland,  on  the  brief),  for  re^wnd- 
ent. 

BUKNETT,  J.  (aftpr  stating  the  facts  as 
above).  Referring  to  the  guardianship  of  a 
spendthrift,  it  is  said  In  section  1324,  L.  O.  L.: 

"If  a  guardian  shall  be  appointed  on  such  ap- 
plication, all  contracts,  excepting  for  necessaries, 
and  all  gifts,  sales,  or  transfer  of  real  or  person- 
al estate  made  by  such  spendthrift,  after  such 
filing  of  the  complaint  in  the  county  clerk's  of- 
fice, and  before  the  termination  of  the  guardian- 
ship,  shall  be  null  and  void." 

In  section  1326,  h.  O.  U,  it  is  provided 
thns: 

"Every  guardian  so  appointed  for  a  spend- 
thrift shall  have  the  care  and  custody  of  the 
person  of  the  ward,  and  the  management  of 
all  his  estate,  until  the  guardian  shall  be  legal- 
ly discharged.    •    »    •" 

Under  section  1327,  every  guardian  Is  re- 
quired to— 

"pay  all  just  debts  due  from  his  ward  oat  of 
bis  personal  estate,  if  sufficient,  and  if  not,  out 
of  his  real  estate,  upon  obtaining  a  license  for 
the  sale  thereof,  as  provided  by  law." 

[1]  Under  the  assignments  of  error  it  is 
contended  that  the  articles  furnished  Barker 
were  not  necessaries,  and  that  the  claim  for 
the  same  was  not  valid,  as  against  the  es- 
tate of  the  spendthrift.     The  circuit  court 
found  that  the  goods  were  received  and  used 
by  Barker  In  and  about  the  maintenance  of 
his  home,  and  that  they  were  family  neces- 
sities.    The  agreed  statement  of  facts  and 
the  testimony  received  in  addition  thereto 
convinces  us  that  this  finding  was  Justified. 
There  seems  to  be  but  little  contest  over  the 
fact  that  the  goods  were  groceries,  consisting 
of  articles  of  food  used  by  the  spendthrift. 
The  contention  against  the  decree  is  that  the 
guardian  had  placed  In  the  hands  of  his  ward 
each  month  ample  funds  with  which  he  could 
hare  supplied  himself  with  what  was  requi- 
site for  his  sustenance,  and  hence  that  the 
food   which   the   petitioners   furnished   him 
and  which  he  actually  consumed,  but  did  not 
pay  for  in  full,  were  not  necessaries.     Some 
old  precedents  from  other  states  have  been 
cited  wliich  apparently  support  that  argu- 
ment, but  they  do  not  seem  to  be  applicable 
to  onr  statute.    Section  1326,  L.  O.  L.,  confers 
upon  the  guardian  the  management  of  all  his 
ward's  estate,  and  the  following  section  di- 
rects him  to  pay  all  Just  debts  due  from  his 
ward.    To  deliver  into  the  latter's-  hands, 


therefore,  the  funds  of  Ms  estate  is  at  war 
with  the  general  scheme  of  guardianship. 
If  the  guardian  is  to  manage  all  the  ward's 
property,  as  the  statute  says  he  must,  it  is 
a  violation  of  his  duty  to  commit  the  con- 
trol of  any  considerable  portion  of  it  to.  the 
spendthrift  himself.  In  good  reason  he  that 
hath  discretion  to  manage  his  own  property 
hath  no  need  of  a  guardian.  The  very  cause 
for  appointing  a  custodian  for  the  estate  of 
a  profligate  person  Is  that  he  is  dissipating 
It,  and  that  therefore  it  is  necessary  to  take 
from  him  all  authority  over  it  It  seems 
from  the  record  tliat,  instead  of  applying  to 
his  actual  necessities  the  allowance  given  to 
him  by  his  guardian.  Barker  took  counsel 
of  his  propensities  rather  than  of  good  judg- 
ment and  squandered  the  money,  falling  to 
pay  in  full  for  the  necessaries  which  the  pe- 
titioners furnished  him.  Although  he  may 
have  wasted  his  allowance  in  riotous  living, 
still  it  was  imperative  for  him  to  live,  and, 
under  section  1326,  supra,  he  was  entitled  to 
contract  for  what  was  requisite  to  that  end; 
it  lielng  within  the  exception  to  the  general 
rule  declaring  all  agreements,  gifts,  sales,  or 
transfers  of  property  to  be  utterly  void.  To 
declare  that  furnishing  him  money  which  he 
ought  to  have  expended  in  payment  for  the 
essentials  furnished,  bat  otherwise  wasted, 
would  take  from  his  food,  for  Instance,  Its 
character  as  a  necessity,  and  would  be  to  say 
that  the  payment  of  Us  just  debts  could  be 
prevented  by  a  void  act.  It  is  true  enough 
that,  if  the  guardian  or  any  one  else  had  In 
fact  provided  for  his  needs  In  quantity  and 
quality  suitable  to  his  income  and  station  in 
life,  anything  in  addition  thereto  would  not 
be  a  necessity;  but  supplying  him  money 
with  opportunity  to  waste  It  as  he  chooses 
is  not  equivalent  to  a  delivery  of  what  is 
requisite  for  his  sustenance.  He  is  either 
qualified  to  manage  his  estate  or  he  is  not. 
His  competency  is  not  apportlonable.  He 
may  contract  for  necessaries  under  the  stat- 
ute, but  if  he  does  not  pay  for  them  his  es- 
tate must  respond.  The  only  way  to  escape 
this  result  Is  for  the  guardian  having  tlie 
care  of  the  ward  to  furnish  him  with  such 
things  or  cause  them  to  be  directly  provided 
for  him,  and  not  intrust  money  for  tliat  pur- 
pose to  the  spendthrift  himself. 

[2,  3]  It  is  next  urged  in  the  brief  for  the 
appellant  that: 

"The  court  erred  in  entering  any  judgment  tor 
claimant,  even  though  the  claim  was  For  neces- 
saries; it  being  an  appeal  from  a  rejected  claim 
by  the  county  court.  All  the  circuit  court  could 
do  would  be  to  approve  the  claim  and  send  it 
back  to  the  probate  court  as  an  approved  claim, 
to  be  paid  in  due  course  of  administration." 

In  support  of  this  argument  much  reliance 
is  placed  upon  Sturgis  v.  Sturgis,  51  Or.  10, 
93  Pac.  696,  15  L.  R.  A.  (N.  S.)  ia34.  131  Am. 
St.  Rep.  724,  note.  In  that  case  a  spend- 
thrift under  guardianship  desired  to  marry  a 
wife,  but  his  guardian  refused  to  consent, 
whereupon  he  with  his  betrothed  went  Into 
another  state,  was  there  married,  and  re- 
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turned  to  Oregon.  In  the  course  of  events 
the  wife  began  a  snlt  against  the  spendthrift 
husband  for  a  divorce,  making  the  guardian 
a  party  defendant  so  as  to  subject  the  hus- 
band's estate  to  the  payment  of  alimony. 
After  hearing  upon  affidavit  the  court  order- 
ed that  the  defendants  pay  to  the  clerk 
thereof  $150  as  suit  money  and  $50  as  tem- 
jiorary  alimony  each  month  during  the  pend- 
ency of  the  litigation.  The  guardian  ap- 
pealed, and  this  court  held  that  the  Judgment 
against  him  was  erroneous,  that  the  order  of 
the  circuit  court  merely  established  a  liabil- 
ity against  the  ward,  but  that  It  could  be  en- 
forced against  his  estate  only  through  the 
process  of  the  county  court  In  granting  a  li- 
cense to  the  guardian  to  sell  realty  if  the  per- 
sonal property  of  the  ward  was  insufficient 
to  pay  the  debt. 

We  may  well  doubt,  as  a  general  princi- 
ple, that  a  court  which  has  Jurisdiction  to 
render  a  Judgment  or  decree  has  not  the  au- 
thority to  enforce  it.  Indeed,  it  is  said  in 
section  983: 

"When  Jurisdiction  is,  by  the  organic  law  of 
this  state,  or  by  this  Code  or  any  other  statute, 
conferred  on  a  court  or  judicial  o£Scer,  all  the 
means  to  carry  it  into  effect  are  also  given; 
and  in  the  exercise  of  ttie  jurisdiction,  if  the 
course  of  proceeding  be  not  specifically  pointed 
out  by  tills  Code,  any  suitable  process  or  mode 
of  proceeding  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  this 
Oode." 

It  is  not  necessary,  however,  to  further 
criticize  Sturgis  v.  Sturgis,  supra.  In  section 
936,  L.  O.  L.,  we  find : 

"The  county  conrt  has  the  exclurive  joriadic- 
tion^  in  the  first  instance,  pertaining  to  a  court 
of  probate,  •  *  •  (3)  to  direct  and  control 
the  conduct  and  settle  the  accounts  of  execu- 
tors, administrators,  and  guardians." 

It  proceeds  In  a  manner  analogous  to  the 
conduct  of  a  suit  In  equity  as  distinguished 
from  an  action  at  law,  and  its  decisions  are 
embodied  in  the  form  of  orders  and  decrees. 
Section  1135,  L.  O.  L.  These  are  subject  to 
the  right  of  appeal  to  the  circuit  court  xm- 
der  section  945,  L.  O.  L.  It  is  provided  In 
section  659  as  follows : 

"The  decision  of  the  appellate  court  shall  be 
given  and  enforced  as  provided  in  this  section: 
•  •  •  (3)  Upon  an  appeal  to  the  circuit 
court,  the  manner  of  preceding  thereafter  is 
the  same  as  if  the  action  or  snit  had  been 
commenced  in  such  court;  but  if  the  appeal  be 
from  a  decree  of  the  county  court,  the  appellate 
court  may  give  a  final  decree  in  the  cause  or 
matter,  to  be  enforced  as  a  decree  of  such  court, 
or  sudi  decree  as  may  be  proper,'  and  direct 
that  the  cause  or  matter  lie  remitted  to  the  court 
below  for  further  proceedinga  in  accordance 
therewith.    *    *     *» 


Writing  about  this  section  In  Be  Plunkett's 
Estate,  33  Or.  414,  417,  64  Pac.  152,  153,  Mr. 
Justice  Wolverton  laid  down  the  rule  thus: 

"A  trial  de  novo  precludes  the  idea  of  a  direc- 
tion to  the  lower  court  to  retry,  the  issnes  upon 
which  it  has  once  passed,  and  which  stand  for 
trial  in  the  circuit  court  on  the  appeal,  as  the 
effect  of  such  a  proceeding  would  be  to  grant 
a  new  trial,  whifch  is  subject-matter  for  the 
court  of  original  jurisdiction  only.  By  intoid- 
ment  of  subdivision  3,  supra,  the  decree  of  the 
circuit  court  becomes  ilnu  upon  the  matter  in 
hand,  which  it  may  enforce  through  its  own  pro- 
cess, or  direct  that  it  be  remitted  to  the  connty 
court,  with  directions  to  take  such  other  action 
in  the  premises  as  may  seem  proper,  but  a]wa.vs 
in  harmony  with  the  decree  of  the  circuit  court 
It  does  not  contemplate  an  affirmance  or  re- 
versal for  errors  that  may  appear  of  record, 
but  a  final  adjudication  touching  tlie  matter 
thus  brought  on  for  hearing,  which  may  be  en- 
forced as  a  decree  of  that  court,  or.  if  remitteii, 
controls  the  future  proceedings  of  the  county 
court" 

The  Sturgis  Case  was  one  of  original  Ju- 
risdiction In  the  circuit  court  The  case  in 
hand  was  treated  by  that  court  on  appeal 
In  its  character  as  an  appellate  tribunal 
It  had  power  to  carry  into  effects  its  own  de- 
cree under  section  559,  L.  O.  Ij.,  describing 
how  the  decision  on  appeal  may  be  enforced. 
There  was  ample  authority  for  an  execution 
on  the  decree  rendered,  because  It  was  that  of 
the  circuit  court  sitting  as  an  appellate  tri- 
bunal. 

[4]  Another  answer  to  the  contention  of 
the  appellant  on  this  subject  is  that,  where 
an  execution  is  not  ordered  by  the  terms  of 
the  Judgment  itself,  the  promulgation  of  sach 
writ  is  not  a  Judicial  act  Under  section 
213: 

"The  party  in  whose  favor  a  Judgment  is 
given,  which  requires  the  payment  of  money, 
•  •  *  may  at  any  time  after  the  entry  there- 
of have  a  writ  of  execution  issued  for  its  en- 
forcement, as  provided  in   this   chapter." 

By  section  215  the  clerk  is  required  to  Issue 
the  writ  and  direct  It  to  the  sheriff.  Hence 
It  is  not  a  Judicial  function  in  any  sense  o! 
the  word,  but  purely  ministerial  at  the  re- 
quest of  a  party.  This  court  does  not  re- 
view such  acts,  but  only  Judgments  or  de- 
crees, as  provided  by  section  548,  L.  0.  L. 
We  have  nothing  to  do  with  the. means  by 
which  the  payment  of  a  Judgment  may  be  en- 
forced. If  the  wrong  process  for  collection 
has  been  employed,  the  grievance  must  be 
worked  out  by  some  other  procedure  than 
by  an  appeal  from  the  Judgment  or  decree  up- 
on which  It  Is  based.  These  consideratibus 
lead  to  an  affirmance  of  the  decree  of  the 
circuit  court 

McBBIDE,  C.  J.,  and  MOOBE  and  BEN- 
SON, JJ.,  concur. 
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BRYANT  V.  PACIFIC  BLBX3TM0  BY.  00. 
(L.  A.  8778.) 

(Supreme  Court  of  California.     April  4,  1917. 
Rehearing  Denied  May  3,  1917.) 

1.  Negligence     «=593(3)— Imputed     Nboli- 
OEWCB— Dbiveb  and  Passenoeb. 

The  mere  fact  that  plaintiff  was  riding  in  an 
automobile  driven  bv  his  29  year  old  aon  does 
not  impute  to  the  pfaintiS  the  negligence  of  hia 
Eon. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.   Dig.  f  IBO.] 

2.  ^Teolioence     iS=»93(3)— Impttted     Negu- 
OBrrcE — Dbiter  aKD  Passenoeb. 

Nor  does  the  added  circumstance  that  both 
persons  were  employed  by  or  interested  in  the 
came  corporation  necessarily  impute  the  son's 
nei^Iisence  to  the  plaintiff. 

[EJd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  160.] 

3.  Nkolioenoe     *=»03(1)— Impttped     Neou- 
OBNCK— Dbiveb  and  Pabserger. 

If  the  occupant  of  an  automobile  exercises 
control  over  the  driver  or  possessea  power  of 
control,  the  negligeiice  of  the  driver  is  imputa- 
ble to  him. 

[Bd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  147,  14&] 

4.  Nkouokhck  «s>93(1)  —  Imptitbd  Neou- 

0£KCE. 

In  order  that  there  be  such  joint  undertak- 
ing, it  is  not  sufficient  merely  that  the  passen- 
ger or  occupant  indicate  the  route  or  destination, 
and  the  circumstances  must  show  tliat  the  oc- 
cupant and  the  driver  together  had  such  control 
and  direction  over  the  automobile  as  to  be  prac- 
tically in  the  joint  or  common  possession 
thereof. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  147,  14&] 

5.  NsouaENCE  «s>90— Imputed  Nequoenob. 

Under  dv.  Code,  §  1714,  providing  _  that 
every  one  is  responsible  for  an  injury  occasioned 
to  another  by  his  want  of  ordinary  care  except 
BO  far  as  the  latter  has  brought  the  injury  upon 
himself,  in  order  that  the  negligence  of  one  per- 
son may  be  imputed  to  another,  they  must  stand 
in  such  relation  of  j^rivity  that  the  maxim,  "Qui 
facit  per  alinm  faat  per  se,"  applies. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  fi  138-140.] 

6.  Neolioenck  «=>136(30)— Imputed   Negli- 
sencb— quesnon  fob  jubt. 

Bvidence  held  to  make  it  a  jury  question 
whether  plaintiff,  riding  an  automobile  driven  by 
bis  29  year  old  son,  was  chargeable  with  im- 
puted negligence  of  the  son. 

[Bd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {|  860-^2.] 

Department  1.  Appeal  from  Superior 
Court,  Loa  Angeles  County;  J.  P.  Wood, 
Judge. 

Action  by  Q.  L.  Bryant  against  the  Pa- 
cific EHectrlc  Bailway  Company.  Judgment 
for  defendant,  and  plaintiff  was  granted  a 
new  trial,  and  defendant  appeals.    Affirmed. 

J.  W.  McKlnley,  Frank  Karr,  K.  C.  Gort- 
oer,  E.  E,  Morris,  and  A.  W.  Ashbum,  all  of 
Los  Angeles,  for  appellant  E.  B.  Drake,  of 
U»  Angeles,  for  respondent.   . 

LAWXiOR,  J.  O.  li.  Bryant  brought  tbis 
tctloD  to  recover  damages  for  personal  In- 


juries alleged  to  have  been  caused  by  one  of 
the  defendant's  electric  cars  colliding  with  an 
automobile  in  wblcb  he  was  riding.  At  the 
time  of  the  accident  the  plaintiff's  son  was 
driving  the  machine.  A  trial  was  held  be- 
fore a  jury  which  resulted  la  a  verdict  for 
the  defendant,  but,  on  motion  by  the  plain- 
tiff, a  new  trial  was  granted  "solely  on  the 
ground  that  the  court  erred  In  instructing 
the  jury  that  negligence  of  the  driver  of  the 
automobile.  If  any,  was  to  be  Imputed  to  the 
plaintiff."  The  defendant  appeals  from  this 
order. 

That  the  court  did  so  instruct  the  Jury  is 
not  questioned.  One  of  the  pertinent  in- 
structions, for  instance,  reads: 

"The  actions  of  the  said  driver  of  the  said 
automobile,  the  son  of  the  plaintiff  herein,  are 
in  law  the  actions  of  the  plaintiff  in  this  case; 
that  is  to  say,  if  the  said  driver  of  said  auto- 
mobile, the  son  of  plaintiff,  was  guilty  of  negli- 
gence, such  negligence  is  imputable  to  the  said 
plaintiff,  and  is  a  bar  to  this  case,  if  it  con- 
tributed directlv  or  proximately  to  tne  collision 
between  the  said  car  and  the  said  automobUe." 

Again: 

"If  you  find  from  the  evidence  that  the  said 
driver  of  said  automobile  was  guilty  of  negli- 
gence in  swerving  upon  or  entering  upon  the 
said  r^road  tracks,  •  *  *  then  no  recovery 
can  be  had  in  this  action." 

These  and  other  Instructions  of  like  effect 
were  given  to  the  jury  at  the  request  of  the 
defendant,  and  Indicate  the  theory  upon 
which  it  based  its  defense  and  upon  which 
the  court  tried  the  case.  In  addition,  the 
following  special  interrogatory  was  submit- 
ted to  the  jury  wherein  all  distinction  be- 
tween the  Independent  contributory  negli- 
gence of  the  plaintiff  and  tliat  of  the  driver 
Is  wholly  Ignored: 

"Was  the  plaintiff  or  his  son  driving  the  au- 
tomobile guilty  of  negligence,  which  contributed 
proximately,  in  any  degree,  to  the  collision  be- 
tween the  street  car  and  the  automobile?" 

The  answer  was  "Yes."  Clearly,  If  under 
the  evidence  adduced  at  the  trial  th^  negli- 
gence of  the  son  Is  not  to  be  Imputed  to  the 
plaintiff  as  a  matter  of  law,  the  order  grant- 
ing the  new  trial  was  proper  and  must  be 
affirmed. 

The  automobile  in  which  the  plaintiff  was 
riding  at  the  time  of  the  accident  was  own- 
ed by  the  Bryant  Upholstery  &  Furniture 
Company,  "a  close  corporation,  consisting  of 
the  Bryant  family,  father,  mother,  and  son, 
mostly,  which  held  the  controlling  Interest." 
The  plaintiff  was  president  of  the  corpora- 
tion, and  his  son  the  secretaty  and  manager. 
The  corporation  used  the  automobile  in  its 
business  in  delivering  goods  and  going  to 
yarious  houses  In  the  city  and  collecting 
furniture  to  be  upholstered.  According  to 
the  evidence,  "instead  of  having  the  expense 
of  keeping  the  automobile  up  town,"  it  was 
always  kept  In  the  bam  at  the  plaintifTs 
residence.  At  this  residence  the  plaintiff  liv- 
ed with  his  wife  and  son.  On  the  day  of  the 
accident,  at  closing  time,  It  t)ecame  neces- 
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sary  to  make  a  delivery  for  the  corporation 
on  the  east  aide  of  the  dty,  which  was  on 
a  detoar  and  not  a  direct  line  to  the  garage 
where  the  machine  was  kept.  The  plaintiff 
and  his  wife  were  at  the  place  of  business, 
and,  together  with  the  son  driving  the  auto- 
mobile, made  the  delivery.  On  their  way 
home  the  plaintiff  rode  on  a  box  placed  on 
the  rear  of  the  automobile  and  steadied  him- 
self by  turning  a  little  to  the  side  and  hold- 
ing to  the  back  of  the  front  seat.  His  wife 
rode  on  the  front  seat  at  the  left  of  the  son. 
There  was  evidence  submitted  by  the  plain- 
tiff: 

"Tbat  the  plaintiff  had  no  control  or  direction 
mechanically  In  the  driving  or  management  of 
said  automobile  at  the  time  of  said  accident,  but 
the  same  was  under  the  full  control  and  direc- 
tion mechanically  of  the  plaintiff's  son,  the  said 
Leslie  O.  Bryant,  who  was  29  years  of  age  and 
an  experienced  driver  of  automobiles." 

Other  evidence  was  to  the  effect: 
"That  the  father,  motheV,  and  son  were  driv- 
ing home  to  supper;  that  the  father  was  not 
paying  any  fare;  that  the  father  and  mother 
and  son  were  simply  going  toward  home  as  a 
family,  and  the  son  was  driving  wherever  the 
father,  mother,  and  son  wanted  to  go." 

While  thus  driving  south  on  Moneta  ave- 
nue in  the  city  of  Los  Angeles,  and  approach- 
ing West  Fortieth  place,  t^e  car  was  driven 
on  to  the  south-going  track  of  the  defend- 
ant's railroad,  where  It  was  suddenly  over- 
taken from  the  rear  by  a  "beach  car,"  a  car 
larger  than  an  ordinary  street  car,  which  was 
traveling  "at  a  tremendous  rate  of  speed." 
In  the  collision  which  resulted  .plaintiff  re- 
ceived the  injuries  complained  of. 

[1]  This  court  has  but  recently  reiterated 
the  well-settled  rule  that  a  guest  or  passen- 
^  ger  in  a  vehicle  driven  or  operated  by  an- 
other is  not  Ordinarily  bound  by  the  negli- 
gence of  the  driver  or  operator.  Parmenter 
v.  McDougall,  172  Cal.  306,  156  Pac.  460.  In 
that  case  the  negligence  of  a  person  operat- 
ing a  motorcycle  was  held  not  to  be  imputed 
as  matter  of  law  to  his  brother,  who  was 
riding  as  his  guest  on  the  rear  seat  The 
case  at  bar  presents  a  somewhat  different 
question.  But  first  it  may  be  observed  that 
the  mere  relationship  of  the  plaintiff  and  his 
son  cannot,  as  suggested,  take  the  case  out 
of  the  rule.  Board  of  Commissioners  v. 
Mutchler,  137  Ind.  140,  36  N.  E.  534. 

[2]  Nor  does  the  added  circumstance  that 
both  persons  were  employed  by  or  Interested 
in  the  same  corporation  necessarily  alter  the 
situation.  In  Slever  v.  Pittsburgh,  etc.,  Ry. 
Co.,  252  Pa.  1,  97  Atl.  116,  it  was  held  that 
the  negligence  of  a  street  car  conductor  in 
causing  a  collision  with  a  railroad  train 
could  not  be  imputed  to  the  motormau  "mere- 
ly because  they  were  working  together  on  the 
same  car"  so  as  to  prevent  his  recovery  In  an 
action  brought  against  the  railroad  company. 
In  McBrlde  v.  Des  Moines  City  Ry.  Co.,  134 
Iowa,  398,  109  N.  W.  618,  the  negligence  of  a 
driver  of  a  hose  wagon  was  held  not  to  be 
imputable  to  another  member  of  the  fire  de- 
-partment  who  was  riding  with  blm  at  the 


time  of  a  collision  with  the  aefendant's  street 
car.  In  Baxter  v.  St  Louis  Transit  Co.,  1ft) 
Mo.  App.  597,  78  S.  W.  70,  the  fact  that  plain- 
tiff's son  was  engaged  In  helping  to  deliver 
Ice  along  with  the  driver  of  an  ice  wagon  at 
the  time  of  the  accident  was  held  not  to  cod- 
stltute  such  a  relation  as  to  make  the  negli- 
gence of  the  driver  the  negligence  of  the 
son.  This  is  further  illustrated  by  Johnston 
V.  Delano  (Iowa)  164  N.  W.  1013.  In  that 
case  it  was  held  that,  even  though  the  plain- 
tiff's employ^  negligently  drove  a  team  Into 
collision  with  one  of  the  defendant's  trains, 
it  constituted  no  defense  to  an  action  brought 
by  plaintiff  to  recover  for  the  death  of  his 
minor  son,  who  was  riding  with  the  era- 
ploy6  as  a  helper  at  the  time  of  the  ac- 
cident. These  authorities  are  in  accord 
with  the  cases  In  this  state,  and  to  this  ex- 
tent the  reasoning  of  Thorogood  v.  Bryan, 
8  C.  B.  116,  does  not  awly.  See  Little  v. 
Hackett,  116  U.  S.  366,  6  Sup.  Ct  391,  29  L. 
Ed.  652.  The  family  relation,  or  the  busi- 
ness association,  therefore,  does  not  of  itself 
identify  the  plaintiff  with  the  driver  so  as  to 
Impute  to  htm  the  tatter's  alleged  c<»itribn- 
tory  negligence. 

[S,  4]  The  rule  is  otherwise,  however.  If 
the  occupant  of  the  machine  exercised  con- 
trol over  the  driver  thereof,  or,  in  the  eyes 
of  the  law,  may  be  said  to  possess  such  power 
of  control.  Illustrations  of  the  application 
of  this  doctrine  are  found  in  cases  where  the 
parties  are  engaged  in  a  common  or  Joiat 
enterprise.  Ruliug  Case  Law,  after  referring 
to  the  different  rules  as  to  whether  negli- 
gence may  be  Imputed  to  a  guest  or  iMusenger 
in  an  automobile,  says: 

"There  seems  to  be  no  difference  of  opinion 
as  to  the  rule  that,  when  two  persons  are  en- 
gaged in  a  joint  enterprise  in  the  use  of  an  au- 
tomobile, the  contributory  negligence  of  one  will 
bar.  a  recovery  by  either,  if  it  is  in  a  matter 
within  the  scope  of  the  joint  undertaking.'' 
Volume  2,  p.  1208,  {  43. 

But  in  order  that  there  be  such  a  Joint 
undertaking  it  is  not  sufficient  .merely  tbat 
the  passenger  or  occupant  of  the  machine  in- 
dicate to  the  driver  or  diauffeur  the  route 
he  may  wish  to  travel,  or  the  places  to  which 
he  wishes  to  go,  even  though  in  this  respect 
there  exists  between  them  a  common  enter- 
prise of  riding  together.  The  circumstances 
must  be  such  as  to  show  tliat  the  occupant 
and  the  driver  together  had  such  control  and 
direction  over  the  automobile  as  to  be  prac- 
tically in  the  joint  or  common  possession 
of  it 

"Parties  cannot  be  said  to  be  engaged  in  a 
joint  enterprise,  within  the  meaning  of  tbo  law 
of  negligence,  unless  there  be  a  community  of 
interest  in  the  objects  or  purposes  of  the  un- 
dertaking, and  an  equal  right  to  direct  and  goT- 
em  the  movements  and  conduct  of  each  otbpr 
with  respect  thereto.  Bach  must  have  some 
voice  and  riebt  to  be  heard  in  its  control  and 
management  St.  Louis,  etc.,  Ry.  Co.  v.  BrI! 
(Okl.)  159  Pac  336;  Atwood  v.  Utah  liEht. 
etc.,  Ry.  Co.,  44  Utah,  366,  140  Pac.  137 ;  Cot- 
ton V.  Wilimar,  etc,  Ry.  Co.,  90  Minn.  866,  109 
N.  W.  835,  8  L.  R.  A.  (N.  S.)  643,  116  Am,  St 
Rep.  4^  9  Ann.  Cas.  8£KS^  ^ 
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In  the  case  first  dted,  which  arose  out  of 
a  collision  of  a  street  car  with  an  automobile 
Id  which  the  deceased  was  riding  with  a 
number  of  lady  friends,  the  court,  upon  a 
careful  consideration  of  the  authorities,  said: 

"Assuming  tiiat  the  trip  was  a  'joy  ride,'  as 
contended,  it  was  not  a  joint  or  common  un- 
dertaking. I 

Martlndale  v.  Oregon  Short  Line  Ry.  Co. 
(Utah)  160  Pac.  275,  and  Lawrence  v.  Sioux 
City,  172  Iowa,  320,  154  N.  W.  494,  are  recent 
cases  of  similar  Import    A  case  of  a  joint  or 
common  undertaking,  however,  is  Van  Uorn 
V.  Simpson,  35  S.  D.  640,  153  N.  W.  883.    In 
that  case  the  court  held  that,  where  the  evi- 
dence showed  that  the  occupant  of  an  au- 
tomobile was  a  partner  of  the  driver  and 
owner  thereof,  and  was  at  the  time  of  the 
accident  engaged  with  his  partner,  the  driv- 
er, in  the  prosecution  of  copartnership  busi- 
ness, both  parties  were  joint  participants  in 
the  alleged  negligence.    Likewise  in  Washing- 
ton &  C.  O.  Ry.  V.  Zell's  Adm'x,  118  Va.  755, 
88  S.  E>.  309,  the  deceased  and  another  per- 
son took  an  automobile  trip  in  a  machine 
which  the  deceased,  according  to  his  custom, 
put  in  readiness  for  the  trip,  and  l>oth  par- 
ticipated in  running  it.     The  machine  was 
owned  by  the  deceased's  companion.    It  was 
properly  held  that  the  parties  were  engaged 
in  a  Joint  enterprise  or  adventure;    for  the 
right  of  control  of  either  person  over  the  oth- 
er is  readily  apparent 

That  all  the  authorities  do  not  require  evi- 
dence of  the  exercise  of  such  control  to  es- 
tablish a  joint  enterprise  is  quite  true.  Thus 
licrry's  Law  of  Automobiles  (2d  Ed.)  {  322, 
points  out  that  in  many  cases  where  the  doc- 
trine of  imputed  negligence  has  been  ap- 
plied the  relation  between  such  persons,  while 
somewhat  similar  to  that  of  master  and 
servant,  as  a  matter  of  fact  "lacks  the  es- 
sential element  of  that  relation  of  control." 
"Neither,"  he  continnes,  "has  control  of  the 
details  by  means  of  which  the  common  purpose 
is  executed.  Hence  the  only  theory  on  which 
one  may  be  charged  with  the  negligence  of  an- 
other is  that  each  is  engaged  in  the  perform- 
ance of  the  plans  which  all  have  agreed  upon 
and  which  are  as  personal  to  one  as  to  another. 
It  is  a  sort  of  partnership,  as  it  were."  . 

Such  a  case  is  Wentworth  t.  Town  of  Wa- 
terbury  (Vt)  06  AU.  834,  where  apparently 
the  only  basis  for  the  imputation  of  the 
negligence  of  the  driver  of  the  automobile  to 
the  plalntlfC  was  the  circnmstance  that  they 
Were  both  engaged  in  the  common  purpose  of 
taking  two  ladies  for  an  afternoon's  drive  to 
view  a  lake. 

[f  ]  In  oar  opinion,  the  doctrine  of  imputa- 
ble negligence  should  not  be  so  loosely  ap- 
plied. To  do  so  leaves  the  law  in  an  uncer- 
tain state.  Tlie  better  view  is  expressed  by 
Nonn  V.  Chicago  City  Ry.  Co.,  232  111.  378,  83 
N.  E.  924,  122  Am.  St  Rep.  114: 

"There  can  be  no  sndi  thing  as  imputable 
■i^ligtnce,  except  in  those  cases  where  such  a 
relation  exists  as  that  of  master  and  servant  ot 


of  principal  and  agent  In  order  that  the  neg- 
ligence of  one  person  may  be  properly  imputed 
to  another,  they  must  stand  in  such  relation 
of  privity  that  the  maxim  qui  facit  per  alium 
facit  per  se  directly  applies. 

Indeed,  no  other  rule  la  consistent  with 
section  1714  of  the  Civil  Code,  wherein  It  is 
declared  that  every  one  is  responsible  for  an 
injury  occasioned  to  another  by  his  want  of 
ordinary  care  "except  so  far  as  the  latter  has, 
willfully  or  by  want  of  ordinary  care, 
btyuffht  the  injury  upon  himself."  (Italics 
ours.) 

[•]  It  is  clear,  therefore,  that  the  jury 
should  have  been  permitted  to  pass  upon  the 
question  of  fact  as  to  whether  the  plaintiff 
exercised  or  had  the  right  of  exercising  con- 
trol over  the  son  in  driving  the  automobile 
home  at  the  time  of  the  Qpilision.  Had  It 
been  properly  instructed.  It  may  have  found 
that  the  son,  as  manager  of  the  Bryant  Up- 
holstery &  Furniture  Ck>mpany,  had  full  and 
absolute  control  over  the  movements  of  the 
machine  and  recognized  as  his  superior  only 
the  corporation,  and  then  only  such  orders  as 
might  be  given  by  its  officers  when  acting  in 
their  official  capacity.  This,  of  course,  is 
not  a  case  where  the  corporate  entity  may  be 
disregarded.  As  far  as  the  plaintiff's  right 
of  control  existed  at  the  time  of  the  accident, 
the  Jury  may  have  concluded  that  it,  in  fact, 
extended  no  further  than  tliat  control  com- 
mon to  guests  or  passengers  for  hire.  There 
was  evidence  that  the  son  was  an  adult  per- 
son and  an  exx>erienced  driver  of  automo- 
biles, and  the  jury  may  have  found  the  fact 
to  be  that  he  was  in  all  respects  an  independ- 
ent agent.  The  machine,  it  should  be  repeat- 
ed, belonged  to  the  corporation.  It  may  be 
conceded  that  the  plaintiff  and  his  son  were 
jointly  interested  In  the  conduct  of  the  busi- 
ness of  the  corporation.  But  it  does  not  nec- 
essarily follow  that  they  possessed  a  joint 
or  community  interest  in  the  matter  of  driv- 
ing the  automobile.  These  and  other  ques- 
tions of  similar  Import  involve  matters  of 
fact  for  the  jury  to  determine  in  the  light 
of  the  principles  of  law  we  have  enunciated. 

The  order  granting  the  new  trial  Is  af- 
firmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.  . 


McDOUGALD,  City  and  County  Treasurer,  v. 
LILIENTHAL  et  al.     (S.  F.  6790.) 

(Supreme  Court  of  California.    March  26,  1917. 
Rehearing  Denied  April  28,  1917.) 

1.  Taxation  ^s»864  —  Inhebitarcb  Tax  — 
Statute. 
Inheritance  Tax  Law  1906  (St.  1905,  p.  341) 
{  1,  defining  the  property  for  whose  transfer 
by  act  or  by  operation  of  law  a  tax  is  imposed, 
imposes  a  tax  (1)  upon  aU  property  passing  by 
will  or  by  the  intestate  laws  of  the  state,  and 
(2)  upon  all  property  of  a  nonresident  wldch, 
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regardless  of  its  mode  of  transfer  or  sacceaaion, 
shall  be  witbin  the  state. 

[E}d.   Note.— For   other   eases,    see  Taxation, 
Cent  Di«.  S  187».] 
2.  Taxation  «=S67(1)  —  Inhehitance  Tax  — 

Pbopebtt  Within  State  —  Pbobatk  Pbo- 

ceedinos. 
The  imposition,  under  Inheritance  Tax  Law 
1905,  I  1,  of  an  Inheritance  tax  upon  all  prop- 
ert7  of  a  nonresident,  which,  regardless  of  its 
mode  of  transfer  or  succession,  ^all  be  within 
the  state,  is  not  dependent  upon  any  proceed- 
ings in  probate,  ancillary  or  otherwise,  had 
within  the  state ;  the  state  having  exercised  its 
unquestioned  power  to  tax  property  within  Its 
territorial  limits  and  jurisdiction  without  re- 
gard to  such  proceedings. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1681.] 

8.  Taxation  <8=867(2)  —  Inhebitance  Tax  — 
Ownership  or  Pbopebtt  in  State — Corpo- 
RATE  Stock. 
Ownership  by  a  New  York  decedent  of  a 
portion  of  the  capital  stock  of  a  California  cor- 
poration, which  ownership  was  evidenced  by  cer- 
tificates of  stock  located  in  the  state  of  New 
York,  was  ownership  of  property  within  Cali- 
fornia within  the  Inheritance  Tax  Law,   since 
stock  in  a  domestic  corporation  is  subject  to  the 
tax  at  the  corporation's  domicile,  though  dece- 
dent was  a  nonresident,  regardless  of  the  place 
where  the  certificates  may  be  kept. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1682.] 

4.  Descent  and  Distbibution  «=»6— Law  or 
DoMiciiB— Personalty. 

The  law  of  a  decedent's  domicile  controls  the 
disposition  of  his  personal  property,  where  the 
law  at  the  location  of  the  property  is  not  in 
conflict 

[EM.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {S  19-22.] 

5.  Judgment  «s»822i(3)— Bffect  of  Deobke  of 
DisTRiBtmoN  IN  Othbb  State. 

Under  the  full  faith  and  credit  clause  of  the 
Constitution  of  the  United  States  (U.  S.  Const, 
art  4,  §  1),  the  decree  of  distribution  of  a  New 
York  decedent's  property  in  the  probate  court 
of  New  York  does  not  preclude  the  right  of  the 
state  of  California  to  levy  an  inheritance  tax  on 
shares  of  stock  in  a  California  corporation  own- 
ed by  decedent  since  the  full  faith  and  credit 
clause  does  not  impose  any  limitation  on  the  sov- 
ereign right  of  a  state  to  tax  property  within  it 
including  the  right  to  impose  an  inheritance  tax. 
[Bd.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  {  1500.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
B.  P.  Mogan,  Judge. 

Petition  by  John  B.  McDougald,  as  Treas- 
urer of  the  City  and  County  of  San  Francis- 
co, State  of  California,  against  Alice  M. 
LlUentbal  and  anotber,  for  tlie  exaction  of  an 
inheritance  tax.  From  a  Judgment  for  de- 
feiiidants,  plaintiff  appeals.    Rexersed. 

Hartley  F.  Peart-and  Gus  L.  Baraty,  both 
of  San  Francisco  (U.  8.  Webb  and  Albert  H. 
Elliott,  both  of  San  Francisco,  of  counsel),  for 
appellant  Lilienthal,  McKinstry  &  Raymond, 
of  San  Francisco,  for  respondenta 

HENSHAW,  J.  Albert  LiUenthal,  a  non- 
resident of  this  state  and  a  resident  of  the 
state  of  New  York,  died  intestate  In  the  city 


and  state  of  New  York.  At  the  time  of  his 
death  be  .was  the  owner  of  1,386  shares  of 
the  capital  stock  of  the  Lilienthal  Company, 
a  California  corporation,  having  its  principal 
place  of  business  In  the  city  and  county  ot 
San  Francisco.  The  certificates  representing 
hts  ownership  in  the  capital  stock  of  the  cor- 
poration were,  at  the  time  of  the  decedent"! 
death,  in  the  city  of  New  York.  This  proper- 
ty was  distributed  in  probate  proceedings  by 
the  courts  of  the  state  of  New  Yoric,  and  these 
shares  were  distributed  to  the  respondents 
upon  this  appeal,  who  are,  respectively,  one 
the  widow,  the  other  the  son,  of  the  deceased. 
The  Inheritance  tax  imposed  through  the  snc 
cession  of  ownership  of  this  stock  nnder 
the  laws  of  the  state  of  New  York  was  dnly 
paid.  No  probate  proceedings  upon  the  estate 
of  the  deceased  have  been  had  in  the  state  ot 
California.  The  inheritance  tax  law  of  1965 
(Stats.  1905,  p.  341)  is  the  CaUfomia  law 
which  was  in  force  at  the  time  of  the  death 
of  the  decedent.  The  treasurer  of  the  city  and 
county  of  San  Francisco,  appellant  herein, 
filed  a  petition  as  contemplated  by  the  law 
looking  to  the  exaction  of  a  tax  upon  this 
personal  property  under  our  law.  The  re- 
spondents herein  answered,  heartog  was  had, 
and  the  court  gave  judgment  against  the 
treasurer's  contention.  From  that  judgment 
this  appeal  is  taken. 

Section  1  of  the  act  of  1905  is  the  section 
defining  the  property  for  whose  transfer  by 
act  or  by  operation  of  law  a  tax  is  imposed. 
The  construction  of  this  secdon  gives  rise 
to  the  principal  controversy  between  these 
parties.  The  section.  In  so  far  as  It  Is  here 
necessary  to  quote  it,  provides  as  follows: 

"All  property  which  shall  pass,  by  will  or  by 
the  intestate  laws  of  this  state,  from  any  per- 
son who  may  die  seised  at  possessed  of  the  Bame 
while  a  resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time  of 
death,  which  property,  or  any  part  thereof,  shall 
be  within  this  state  ■•  •  •  shall  be  and 
is  sjibject  to  a  tax  hereinafter  provided  for. 
•    *    * » 

Respondents'  interpretation  of  this  Ian- 
(^age,  which  was  adopted  by  the  trial  court, 
is  that  the  state  has  imposed  this  tax  only 
on  "aU  property  which  shall  pass,  by  will  or 
by  the  intestate  laws  of  this  state" ;  that  in 
the  succeeding  part  of  the  sentence,  gram- 
matically and  by  necessary  construction 
(since  this  tax  proceeding  is  admittedly  one 
In  Invitum),  the  words  "which  property"  have 
direct  reference  to  and  In  their  meaning  aie 
limited  by  the  opening  words  of  the  act; 
that,  consequently,  the  state  has  declared  Its 
intention  to  tax  only  itroperty  which  shall 
pass  by  will  or  by  the  intestate  laws  of  this 
state,  which  property,  if  the  property  of  a 
resident,  shall  be  taxed  wherever  situated, 
but  which  property,  if  the  property  of  a  non- 
resident, shall  not  be  taxed  unless  situated 
In  this  state.  As  the  property  here  under  con- 
sideration is  unquestionably  personal  p^ope^ 
ty,  and  as  it  did  not  pass  to  these  respondents 
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either  by  will  or  by  the  Intestate  laws  of 
this  state  (propositions  which  niay  not  be 
controverted),  it  Is  not  subject  to  the  tax  here 
sought  to  be  Imposed.  Sq<A  Is  respondents' 
position.  ■  ' 

[1 ,  2J  Indlspntably,    If    respondents'    con- 
struction of  the  section  Is  sound,  the  conclu- 
sion drawn  from  that  construction  Is  unan- 
swerable.    But   with   that   construction   we 
cannot  agree.     It  may  be  at  once  conceded 
that  the  language  lacks  the  deamess  which 
should  be  found  in  every  law,  and  especially 
in  a  law  imposing  the  burden  of  a  tax.    But 
it  is  taken  bodily  from  the  statute  of  New 
York,  and  had  been  construed  by  the  highest 
court  of  that  state  before  its  adoption  Into 
the  law  of  this  state,  and  the  meaning  given 
to  it   was,  In  eflFect,  that  the  grammatical 
construction  of  the  sentence  was  faulty  and 
that  It  meant  to  impose  a  tax,  first,  upon  all 
property  passing  by  will  or  by  the  intestate 
laws  of  this  state,  and,  second,  upon  all  prop- 
erty of  a  nonresident,  which,  regardless  of  its 
mode  of  transfer  or  succession,  shall  be  with- 
in the  state.    Such  is  not  only  the  Interpreta- 
tion of  the  highest  court  of  New  York,  but  is 
likewise    the   interpretation   of   the   highest 
court  of  Illinois  under  Its  statute  identical 
In  this  respect  with  our  own.    People  v.  Grif- 
fith, 245  111.  532,  92  N.  E.  313.    The  dedara- 
tion  of  this  court  In  Estate  of  Kennedy,  157 
CaL  517.  108  Pac.  280,  29  L.  B.  A.  (N.  S.)  428, 
to  the  effect  that  the  language  In  the  first 
lines  of  the  section  "pass  by  will  or  by  the 
intestate  laws  of  this  state"  means  to  i>as8  by 
virtue  and  efTect  of  the  law  of  this  state 
governing  testacy  or  Intestacy,  Is,  of  course, 
perfectly  sound.    But  this  court  was  not  there 
called  upon  to  review  the  language  of  the 
whole  section.    It  was  dealing  with  the  mudb 
narrower  question,  namely,  whether  a  home- 
stead set  apart  by  the  probate  court  consti- 
tuted property  passing  by  will  or  by  the  in- 
testate   laws.     The    imescapable    conclusion 
that  our  law  designs  to  tax  all  of  the  prop- 
Mj  of   a   nonresident  deceased,   whidi  Is 
.within  the  state,  carries  with  it  the  addittonal 
determination  that  the  imposition  of  this  tax 
Is  in  no  wise  dependent  upon  any  proceed- 
ings In  probate,  ancillary  or  otherwise,  had 
within  the  state.     Without  regard  to  such 
proceedings,  the  state  has  exercised  its  un- 
qaestloned  power  to  tax  property,  within  its 
territorial  limits  and  jurisdiction,  over  whidi 
it  has  extended  the  protection  of  its  laws. 

We  are  thus  brought  to  the  second  and  sub- 
ordinate question,  namely:  Is  the  property, 
within  the  meaning  of  our  inheritance  tax 
law,  within  the  state?  The  familiar  maxim 
mobllla  sequuntur  personam  is  one,  it  may 
not  be  questioned,  which  the  state  In  Its  tax- 
tag  laws  may  modify  or  reverse.  In  the  case 
of  the  statute  under  consideration  it  is  de- 
clared that  all  the  property  of  a  nonresident 


within  the  state  shall  be  subject  to  the  tax. 
It  has  (section  28)  defined  prc^erty  very 
broadly  to  include  real  and  personal  property 
and  Interests  therein. 

[3]  Our  next  consideration  is  whether  this 
awnershlp  by  the  deceased  of  a  portion  of  the 
capital  stock  of  a  California  corporation, 
which  ownership  was.  evidenced  by  printed 
and  written  certificates,  which  certificates 
in  turn  were  In  the  state  of  New  York,  Is  of 
property  within  this  state.  Of  this  our  own 
decisions  as  well  as  those  of  other  jurisdic- 
tions remove  all  doubt  The  proposition  is 
thus  stated  in  37  Cyc.  1562,  subd.  "b": 

"Shares  of  stock  in  a  domestic  corporation  are 
subject  to  the  tax  at  the  domicile  of  the  corpora- 
tion on  their  transfer  by  will  or  under  the  in- 
testate laws,  although  the  decedent  was  a  non- 
resident and  this  without  regard  to  the  place 
where  die  certificate  may  be  kept." 

To  the  same  effect  are  our  own  cases  of 
Murphy  v.  Grouse,  186  Cal.  14,  66  Paa  971, 
87  Am.  St.  R^.  90 ;  McDougald  v.  Low,  164 
Cal.  107,  127  Pac.  1027;  Matter  of  James,  144 
N.  Y.  6,  38  N.  E.  961 ;  Estate  of  Bronson,  150 
N.  Y.  1,  44  N.  E.  707,  34  L.  K.  A.  238,  55  Am. 
St  Rep.  632 ;  Estate  of  Fitch,  160  N.  Y.  87, 
54  N.  E.  701;  Palmer's  Estate,  183  NTY.  238, 
76  N.  B.  16;  Greves  v.  Shaw,  173  Mass.  205, 
53  N.  E.  372 ;  Gardiner  v.  Carter,  74  N.  H. 
507;  Douglas  County  v.  Kountze,  84  Neb. 
506,  121  N.  W.  693;  Morrftw  v.  Gould,  145 
Iowa,  1,  i23  N.  W.  748,  25  U  R.  A.  Q^.  S.) 
.S84. 

[4,  S]  It  is  finally  contended  that  under  the 
full  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States  the  decree  of  dis- 
tribution in  the  probate  court  of  New  York 
precludes  the  right  of  the  state  to  tax  this 
property,  and  in  support  thereof  is  cited  Tilt 
V.  Kelsey,  207  U.  S.  43,  28  Sup.  Ct  1,  52  L. 
Ed.  95.  It  may  be  conceded  that  the  law  of 
the  domicile  controls  the  disposition  of  per- 
sonal property,  where  the  law  of  the  place  of 
the  location  of  the  property  is  not  in  conflict 
therewith.  But  we  do  not  understand  that 
the  full  faith  and  credit  clause  imposes  any 
limitation  upon  the  sovereign  right  of  a  state 
to  tax  any  and  all  property  within  it,  nor  is 
this  right  we  think  for  a  moment  denied  by 
respondenta  This  general  right  to  tax  in- 
cludes the  right  to  lmx)08e  a  tax  on  succession 
known  as  an  inheritance  tax,  and  the  effect 
of  our  law  Is  that  those  to  whom  the  proper- 
ty has  gone  by  virtue  of  the  distribution 
awarded  by  the  courts  of  New  York  cannot 
take  full  title  to  and  enjoyment  of  their  prop- 
erty until  payment  of  the  tax  Imposed  by  the 
state  of  California,  in  which  state  the  prop- 
erty is  located. 

The  judgment  appealed  from  is  therefore 
reversed. 

We  concur:    I/JRIGAN,  J.;  MELVIN,  J. 
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HAIiL  T.  HAIiL  et  nx.    (S.  P.  7135.) 
(Supreme  Court  of  Califoroia.    March  29, 1817.) 

1.  Husband  and  Wire  <8=9333(9>— Alienat- 
ing Husband's  Affections — Suffioienot 
OF  Evidence. 

PlaintifTs  testimony  regarding  minor  dif- 
ferences with  her  husband's  parents  held  not  to 
sustain  a  verdict  against  them  for  aJienating  the 
husband's  affections,  where  plaintiff  had  aban- 
doned her  husband  and  it  did  not  appear  his  af- 
fection for  her  had  ceased. 

[Bd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1124.] 

2.  Husband  and  Wife  «=»333(9)— Alienat- 
ing Husband's  AFFECTioNB--SuFnciENCT 
OF  Evidence. 

To  establish  willful  alienation  of  a  husband's 
affections  by  his  parents,  the  proof  must  be  ex- 
tremely high,  since  it  is  not  lightly  inferred 
that  a  parent's  conduct  toward  a  child  is 
prompted  by  malicious  motives. 

[Eld.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1124.] 

3.  Husband  and  Wife  «=»333(1)— Axienat- 
INO  Husband's  Affections. 

In  action  against  parents  for  alienating  a 
son's  affections  from  his  wife,  it  ia  presumed 
the  parents  acted  for  the  best  interest  of  their 
chUd. 

W'Eld.  Note. — For  other  cases,  see  Husband  and 
ife,  Oent  Dig.  {  1124.] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Cruz  County;  Lucas  F.  Smitb, 
Judge. 

Action  by  Ceclle  B.  Hall  against  William 
Hall  and  Lucy  Hall,  his  wife.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a 
new  trial,  defendants  appeal.  Judgment  and 
order  reversed. 

Cbas.  M.  Cassin  and  James  L.  Atteridge, 
both  of  San  Jose,  for  appellants.  Beggs  & 
McComish  and  H.  C.  Jones,  all  of  San  Jose, 
and  C.  C.  Houck,  of  Santa  Cruz,  for  respond- 
ent. , 

HENSHAW,  J.  Plaintiff  sued  defendants, 
who  are  respectively  the  father  and  mother 
of  her  husband,  to  recover  damages  for  the 
alienation  by  them  of  her  husband's  affec- 
tions from  her.    The  charge  was  that: 

"The  defendants  willfully,  wron^ully,  wick- 
edly, unjustly  and  maliciously  contriving  and  in- 
tending to  injure  plaintiff  and  deprive  her  of  tile 
affection,  support,  comfort,  fellowship,  society, 
aid  and  assistance  of  plaintiff's  husband,  *  •  * 
alienated  and  destroyed  the  affection  of  said 
Robert  Hall,  the  husband  of  this  plaintiff,  for 
this  plaintiff,  *  *  •  and  did  willfully,  illegal- 
ly and  maliciously  entice,  abduct  and  persuade 
said  Robert  Hall  from  plaintiff,  whereby  plain- 
tiff has  wholly  lost  and  has  been  deprived  of  the 
assistance,  comfort,  fellowship,  society,  aid  and 
support  of  said  Robert  Hall. ' 

Trial  was  had  before  a  Jury,  which  return- 
ed its  verdict  in  favor  of  plaintiff  in  the  sum 
of  $10,000.  From  the  Judgment  and  from  the 
order  of  the  court  denying  their  motion  for  a 
new  trial,  defendants  appeal. 

[1-3]  Upon  appeal  their  principal  effort  is 
directed  to  the  contention  that  the  evidence 
Is  wholly  Insufficient  to  Justify  the  verdict. 


and  this  eflMrt,  It  may  be  said  at  tbe  outset, 
is  wholly  successful.  Seldom,  indeed,  is  It 
that  a  reviewing  court  Is  called  upon  to  con- 
sider a  verdict  such  as  this,  whose  eviden- 
tiary foundation  is  airy  nothingness,  not  even 
the  baseless  fabric  of  a  vision. 

Plalntltr  and  her  husband,  Robert   Hall, 
were   married  in  Los  Oatos,    Santa    Clara 
county,  in  November,  1906.    At  the  time  of 
th^  marriage  the  husband  was  about  26 
years  of  age,  the  wife  a  few  years  younger. 
Her  parents  were  living  In  Los  Gatos,  so 
were  his.    He  seems  to  have  beeo  an  only 
child.    His  father  and  mother  had  been  mar- 
ried more  than  50  years,  and  at  the  time  of 
the  trial  of  this  action  the  father  was  75 
years  of  age  and  the  mother  68  years  of  age. 
They  owned  tbelr  own  home.    They  bad  some 
pr<^)ert7.   They  were  frugal,  and  tbe  old  wife 
did  all  .of  tbe  hous^old  work.    The  narra- 
tion which  follows  Is  that  of  tbe  plaintiff. 
Following  their  marriage  in  the  latter  part 
of  November,  she  and  her  husband  went  to 
Shin  Jose.    Her  husband's  parents  came  to 
them  and  begged  them  to  come  and  live  with 
them  in  Ix)s  Gatos,  iii.  Hall  saying  tbat  bis 
wife  would  teach  tbe  bride  economy.    Ap- 
parently the  wife  had  no  means;    tbe  hus- 
band was  earning  about  $75  a  month.    Tbe 
newly  married  couple  went  to  Los  Gatos  and 
began  housekeeping  in  rooms  not  far  from  the 
home  of  the  elder  Halls.    They  were  visited 
quite  frequently  by  the  latter;  old  Mrs.  Hall 
urging  that  the  young  people  come  and  live 
with  them,  saying  tbat  the  cost  of  living  was 
high  and  they  could  live  more  cheaply  to- 
gether.   They  did  not  con>ply  with  tbe  Halls' 
request,  however,  but  continued  to  live  as 
they  had  been  doing  until  tbe  husband  went 
into  tbe  nearby  mountains  under  employment 
as  a  wood  chotHper  and  tbe  wife  went  to  live 
at  her   parents'   home.     During   this  time, 
when  the  husband  was  free  from  bis  moun- 
tain labors,  he  returned  to  and  lived  with  his 
wife.    One  painful  Incident  occurred  during 
this  time.    The  husband  and  wife  were  mak- 
ing a  call  upon  his  parents.    The  mother  was 
urging  that  they  should  come  there  to  live 
Robert  said  that  he  did  not  think  they  would. 

"Then  she  began  screaming  and  raving  about 
me;  that  I  was  trying  to  keep  Robert  awar 
from  her.  They  put  her  to  bed  and  worked 
with  her  for  some  three  hours.  She  insisted 
that  Robert  stay  all  night  with  her,  and  as  I 
was  not  wanted  I  started  home,  and  after  I 
started  I  discovered  1  had  not  the  key,  and  I 
came  bade  to  get  the  key,  and  Robert  came  on 
home  with  me." 

Plaintiff  Is  a  school  teache'r,  and  obtained 
a  position  as  such  to  teach  a  country  school 
distant  from  the  city  of  San  Luis  Obispo 
about  30  miles.  Her  school  term  began  in 
July  and  ended  in  November.  Her  husband 
went  with  her  to  the  city  of  San  Luis  Obispo, 
and  for  his  own  Imijrovement  took  a  course 
in  a  polytechnical  school  there  situated,  while 
his  wife  went  to  the  country  to  teach.  Ev- 
ery week,  usually  on  Friday  afternoon,  he 
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rode  Ms  bicycle  30  miles  to  be  with  her  over 
the  week's  end.  While  there  she  took  from 
her  Imsband's  salt  case  and  read  certain  let- 
ters written  to  him  by  bis  &ther.  She  was 
permitted  to  give  secondary  evidence  as  to 
the  contents  of  these  letters.  She  said  that 
in  tbem  her  husband's  father  accused  her  of 
being  "wasteful  and  extravagant"  and  "a 
hindrance  to  Robert's  ^Irltnal  develop- 
ment" ;  that  he  ought  to  separate  from  her ; 
that  tbe  letters  often  contained  the  quotation, 
"Be  not  unequally  yoked  with  unbelievers." 
He  urged  his  son  to  "take  the  paper  route 
by  all  means  for  $20  a  month,  but  do  not  let 
Ceclle  know  how  much  you  are  getting,  and 
once  in  a  while  In  case  of  absolute  necessity 
I  wUl  slip  in  a  little."  The  letters  told  her 
husband  to  keep  her  there  teaching,  "that 
would  be  a  good  lesson  in  economy  for  her." 
Another  letter  said: 

"Xiet  Ceclle  come  on  home,  and  I  win  meet 
you  In  San  Luis,  and  together  we  wiU  take  a 
trip  in  Madera  eonnty ;  but  don't  let  Cecile 
know  I  am  coming.  You  will  know  how  to  man- 
age that" 

It  Is  pertinent  here  to  add  that  the  father 
denies  having  written,  and'  the  son  denies 
having  received,  letters  of  such  lajwrt.    Cer- 
tain trips  made  by  father  and  son  together 
are  complained  of  by  plaintiff,  as  for  example 
Mbe  persistently  calls  a  trip  which  her  bus- 
hand  and  his  father  made  to  Lios  Angeles  as 
their   "wedding  trip."     The  explanation  of 
these  trips  Is  that  the  father  was  earnestly 
seeking  to  establish  the  son  In  some  profitable 
business,  and  his  wife  was  unwilling  to  go 
on  these  trips  with  them.    In  December,  X907, 
they  returned  from  San  Lnls  Obispo  to  Los 
Gatos  and  took  np  their  abode  In  the  home 
of  defendants.    Plaintiff  was  pregnant    As 
the  date  of  her  confinement  approached,  she 
told  her  mother-in-law  that  she  expected  the 
arrival  of  the  little  grandchild,  and  the  moth- 
er-in-law "sat  back  In  her  chair  with  utter 
scorn  and  disgust  on  her  face  and  never  said 
one  word."    She  asked  her  mother-in-law  If 
she  might  stay  In  her  home  dnrlng  the  period 
of  her  confinement  and  convalescence,  and 
her  mother-in-law  replied,  "Yes;    you  may 
stay  here,  but  you  must  not  be  a  trouble  to 
me."    The  aged  mother-In-Iaw's  account  of 
this  Interview  was  that  she  looked  forward 
to  the  birth  of  her  grandchild  with  great 
interest;   that  she  told  her  daughter-in-law 
that  she  could  stay  there  If  she  desired,  "but 
there  are  some  things  I  cannot  do  for  you." 
So  the  danghter-in-law  went  to  a  sanitarium 
where  she  was  confined.    On  leaving  the  sani- 
tarium, about  the  middle  of  July,  190S,  she 
did  net  return  to  the  Halls,  where  her  hus- 
band .  still  was,  bat  went  to  her  mother's, 
where  she  remained  until  in  August,  1906, 
she  and  hor  husband  moved  to  San  Jose. 
There  they  resided  until  June,  1909.    The  de- 
fendants visited  them  not  Infrequently,  and 
her  father-in-law  paid  at  least  in  part  for  the 
turnlture  In  their  San  Jose  home.    In  June, 
1909,  they  returned  to  Ix>s  Gatos,  moved  by 


considerations  of  the  baby's  health.  The 
hUEband  continued  In  his  employment  In  San 
Jose  and  went  back  and  forth  on  the  Inter- 
urban  cars.  They  lived  In  their  own  home. 
The  principal  complaint  of  the  conduct  of  the 
husband  during  this  time  is  that,  returning 
to  Los  Gatos  from  San  Jose,  he  usually  went 
first  and  directly  to  the  home  of  his  parents 
and  spent  some  time  there  before  returning 
to  his  own.  Sometimes  he  took  his  supper 
there.  Tbe  explanation  Is  that  the  son  spent 
his  time  helping  his  aged  father  and  mother 
In  the  work  about  the  place,  and  that  when 
he  took  supper  with  them  It  was  becanse  he 
preferred  to  do  this  rather  than  to  get  his 
own  supper  at  home,  as  frequently  he  was 
obliged  to  do  because  of  his  wife's  absence 
at  her  mother's  home.  Their  residence  in 
Los  Oatoe  contlnaed  until  January,  1911. 
During  that  period  of  time  between  1909  and 
1911  plaintiff  asked  the  Halls  at  sundry  times 
many  questions.    She  asked  Mr.  Hall,  8r.: 

"Why  two  months  after  we  were  married  be 
snggested  to  my  husband  that  I  married  him 
for  his  money,  thus  poisoning  his  mind  against 
me.  Mr.  Hall's  reply  was,  'Well,  what  do  you 
think  we  thought  you  married  him  for?_^  Peo- 
ple call  me  a  miUtonaire  and  people  are*  after 
my  money.  What  dae  do  you  think  I  thought 
you  married  him  for?'" 

But  elsewhere  she  testifies  that  the  elder 
Halls  hailed  her  marriage  to  their  son  with 
great  delight.    Again  she  asked  Mr.  iiaU: 

"Why  he  suggested  to  Robert  that  we  were 
not  mated  constantly  by  suggesting  to  him  we 
were  not  mated?  He  said  he  didn't  think  we 
were  mated  and  he  considered  it  his  duty  to 
separate  two  people  who  were  not  mated. 
Again  I  asked  Mr.  Hall  why  he  was  a  party  to 
offering  me  $1,000  in  March,  1907,  to  leave  my 
husband  and  telling  me  1  could  go  as  a  mis- 
sionary if  I  wanted  to.  Mr.  Hall's  answer  was 
—coolly  sat  back  and  said  he  supposed  it  was 
because  they  wanted  me  to  go,  and  Mrs.  Hall 
said,  'Do  you  think  we  wanted  you  to  go  with- 
out anything?*" 

There  is  more  to  like  effect,  all  of  equal 
inconsequence,  and  the  defendants  deny  that 
such  conversations  ever  were  had. 

The  separation  between  the  plaintiff  and 
her  husband  came  as  indicated  in  January, 
1911.  During  all  of  their  married  life,  as 
the  evidence  discloses,  he  had  neither  neg- 
lected his  wife  nor  been  unkind  to  her  in 
any  way.  He  did  not  drink.  His  absences 
from  home  were  only  those  upon  the  short 
business  trips  made  with  his  father,  or  when 
his  labors  called  blm  away,  or  when  be  stop- 
ped at  his  parents'  home  to  help  them  before 
returning  to  his  own.  He  contributed  all  of 
his  earnings  to  the  support  of  his  wife  and 
child.  He  seems  to  have  Indulged  his  wife 
In  every  way,  and  when  the  separation  came, 
which  was  in  fact  her  abandonment  of  blm, 
he  "told  her  to  take  her  own  way.  I  let  her 
have  her  own  way  all  the  time."  In  Janu- 
ary, 1911,  she  sold  the  furniture  In  their 
home,  took  this  money,  and  with  her  <diild 
departed,  leaving  her  husband  weeping  In 
the  house.  To  the  sum  which  she  received 
from  the  furniture  he  added  |20.    He  yrapt  to 
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his  parents'  bome.  She  stayed  two  weeks  In 
the  nearby  town  of  Campbells  and  then  went 
to  Capltola,  a  summer  resort  on  Monterey 
bay,  and  remained  there  until  the  middle  of 
the  summer.  She  returned  from  Capltola 
to  Los  Gatos,  and  in  September  secured  a 
position  as  school  teacher  in  the  county  of 
Fresno.  She  went  there  and  taught  until  the 
following  May.  While  at  Capltola  she  wrote 
to  her  husband,  telling  him  where  she  was, 
and  he  came  down  to  see  her  for  the  purpose 
of  effecting  a  reconciliation.  He  met  with  no 
success.  Upon  another  occasion  be  asked 
her  to  Join  him  and  his  father  in  the  town 
of  Morgan  Hill,  where  it  was  proposed  to 
look  at  ranch  property  with  a  view  to  set- 
tling the  young  people^  She  went,  remained 
with  her  husband  one  or  two  nights,  but  soon 
left,  as  "I  wanted  to  get  back  to  Capltola 
to  attend  a  meeting  of  the  Young  Women's 
Christian  Association  that  was  shortly  to 
convene  down  there."  A  second  time  her 
husband  visited  her  at  Capltola,  bat  left 
when  she  told  him  that  her  father  was  com- 
ing to  the  house.  Her  parents  disliked  her 
husband  very  much,  and  she  did  not  want 
them 'to  know  that  she  communicated  with 
blm.  She  went  to  Fresno  and  did  not  let 
her  husband  know  where  she  had  gone,  ^nor 
for  many  months  was  he  able  to  learn,  not- 
withstanding his  efforts  to  locate  her.  She 
testifies  that  she  did  not  want  him  to  know, 
and  for  explanation  Justifying  her  conduct 
says  that  It  was  because  her  husband  "said 
he  would  shoot  the  county  full  of  holes.  Now, 
do  you  wonder  that  I  didn't  want  blm  to 
know?"  She  wrote  to  her  husband  but  once 
while  she  was  in  Fresno,  and  returned  from 
there  to  Los  Gatos  in  May,  1912.  ifhe  im- 
mediately began  to  take  steps  looking  to  a 
divorce  and  to  securing  money  from  her  hus- 
band, which  money,  of  course,  would  come 
from  his  parents,  as  it  is  not  asserted  that 
he  had  anything  other  than  his  earning  ca- 
pacity. She  planned  to  use  this  money  to 
build  a  home.  Some  sort  of  tentative  ar- 
rangement seems  to  have  been  entered  Into 
by  which  she  was  to  receive  a  thousand  dol- 
lars. In  one  of  these  letters  she  writes  to 
her  husband  as  follows: 

"These  are  my  terms:  (1)  The  guardianship 
of  Lawrence;  (2)  the  payment  to  me  of  the 
thousand  dollars  you  once  offered  me,  not  for 
my  own  use  tliis  time,  but  for  Lawrence's  care. 
Has  it  ever  occurred  to  you  that  you  could  be 
arrested  for  felony  for  not  having  given  any- 
thing for  Lawrence's  support  for  over  a  year?' 

The  greater  part  of  the  year  to  which  ref- 
erence is  here  made  was  the  period  when 
she  had  taken  the  child,  bad  abandoned  her 
husband,  and  had  even  concealed  from  blm 
ber  whereabouts.  The  Halls  seemingly 
thought  that  this  thousand  dollars,  as  under 
the  mother's  declaration  It  was  to  go  for  the 
maintenance  of  the  child,  would  better  be 
paid  in  monthly  installments,  and  this  called 
forth  from  the  wife  a  letter,  from  which  the 
following  extracts  are  taken: 


"You  seem  to  iliink  yon  kave  the  power  to 

make  or  unmake  terras  as  you  see  fit,  and  I  have 
nothing  to  say,  but  only  accept.  Let  me  mt 
right  here  tliat  I  am  not  going  to  do  anvthint 
of  the  kind.  •  *  *  Those  days  wben  I  took 
Lawrence  on  the  beach  (at  Santa  Cmz)  to  set 
you  were  the  most  miserable  days  I  ever  put  in. 
and  BO  was  the  whole  time.  If  yon  hadn't  spent 
so  much  time  crying,  and  if  I  hadn't  felt  sorry. 
I  should  never  have  stood  it  for  a  minate.  Tben 
you  wonld  keep  saying  there  was  no  other  war 
but  a  divorce,  so  you  could  start  all  over  asain, 
and  if  I  didn't  start  proceedings  yon  wonl.'.. 
Tb  support  what  I  previously  said  about  the 
stay  in  Santa  Groz  being  a  moat  onpieasant 
vacation,  Lawrence  and  I  did  not  go  home,  bat 
we  went  to  Capitola  and  had  a  real  vacation. 

♦  *  •  My  sister-in-law  'got  $5,000  damages, 
and  didn't  half  try,  and  the  11,000  is  beginnin; 
to  look  mighty  little  to  me.  I  might  just  tell 
you  that  a  prominent  business  man  in  this  toini 
has  hired_  the  best  lawyer  in  San  Jose  for  mi", 
and    he   is    now    consulting    with    Mr.    Jnnm. 

*  *  *  '  I  said  to  them  this  afternoon  tjiat  if 
you  would  live  up  to  your  part  of  the  agreement 
and  pay  $1,000  in  addition  to  the  $S0O  alreadr 
paid.  I  would  live  up  to  mine.  That  $1,000  vfss 
not  to  be  paid  in  monthly  pay'ts.  Nothing  was 
said  about  such  an  arrangement.  If  you  feel 
free  to  go  back  on  your  word  I  shall  feel  free  to 
act  acrordiogly.  Furthermore,  it  was  to  be  in 
my  name." 

Certain  other  facts  bere  merit  notice.  She 
charges  that  the  malign  influence  of  ber  hus- 
band's parents  was  exercised  upon  blm  im- 
mediately after  the  marriage  and  contlnuons- 
ly  from  tbat  time  on.  Yet  she  had  no  dif- 
ferences, no  wordy  quarrels  with  the  senior 
Halls  during  the  six  months  that  she  lived 
in  their  house.  Before  she  went  there  to  live, 
it  will  be  remembered,  she  had  been  teacfaiJiS 
school  in  San  Luis  Obispo  county,  and  it  was 
while  there  she  read  the  letters  from  Mr. 
Hall,  her  versions  of  which  have  been  givea 
Yet  she  writes  to  "Dear  Motber  Hall"  a 
chatty  and  affectionate  letter  which  closes 
with.  "Lovingly  yours."  When  she  abandon- 
ed her'  husband  in  1911,  she  wrote  to  him 
that: 

"I  want  to  love  yon  again,  but  it  Just  seems  as 
though  I  am  groping  blindly  in  tbe  dark  tryini; 
to  find  something  on  which  to  base  that  lore." 

In  no  one  of  her  letters  is  there  even  a 
suggestion  tbat  tbe  unhapplness  which  dark- 
ened their  marital  relations  was  occasioned 
either  because  of  tbe  loss  of  the  husband's 
love  for  her  or  by  reason  of  the  i)emlclous 
activities  of  these  defendants  directed  to  that 
end.  One  of  these  letters  to  her  husband, 
dated  October,  1912,  contains  this  sentence: 

"Bobert,  I  believe  just  between  you  and  me 
that  our  folks,  while  not  meaning  to  be,  are  hin- 
dering rather  than  helping  us.  I  say  this  witk 
all  regard  to  them  for  they  do  not  realize  it, 
but  we  ought  to  realize  it  and  rise  above  it" 

Her  explanation  of  this  sentence,  written 
after  all  of  these  dlfllcultles,  is  neither  sat- 
isfactory nor  illuminating.  Notwithstanding 
tbe  fact  that  she  testifies  tbat  her  parents 
disliked  her  husband,  she  insists  tbat  the 
language  "our  folks"  bad  exclusive  reference 
to  his  parents.  For  tbe  rest.,  she  asserts  that 
this  declaration  bad  nothing  to  do  with  tbe 
"willful,  wrongful,  wicked  and  malicious" 
efforts  which  her  parents-in-law  were,  sbs 
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charges,  persistently  making  In  their  effort 
to   destroy  her  hnshand's  affection  for  her. 
One   other  episode  calls  for  narration.     In 
1912  the  senior  Halls  with  their  son  Robert 
liatl  gone  to  Santa  Cruz  and  were  there  living 
together.    This  plaintiff,  returning  from  Fres- 
no county  to  Los  Qatos,  discovered  this  fact 
She  filed  her  complaint  for  a  divorce  In  Santa 
Cruz  county.    After  so  filing  It,  she  herself 
went  to  Santa  Cruz  county.     She  accepted 
her  husband's  Invitation  to  come  to  his  home, 
which  was  also  the  home  of  his  parents,  and 
there    si>eut  one  or  more  nights  with  him. 
While  they  were  at  the  dinner  table,  her 
husband  was  served  with  the  complaint  and 
summons  in  her  suit  for  divorce.    After  that 
she  again  visited  her  husband  at  his  parents' 
home,  ui>on  this  occasion  Mrs.  Hall,  Sr.,  be- 
ing present.    She  was  not  at  home  on  the  oc- 
casion oX  the  dinner  table  episode.    Mrs.  Uall 
saw  her  son  with  his  arm  around  the  plaln- 
tlfTs  waist    According  to  plaintiff,  her  moth- 
er-in-law screamed  and  said,  "They  will  be 
reconciled  again  and  my  troubles  wHl  all  be- 
gin over."    The  senior  Mrs.  Hall's  explana- 
tion is  that  she  thought  and  declared  that 
sucb  conduct  upon  the  part  of  a  woman  was 
not  proper  in  contemplation  of  tbe  fact  that 
she   was  prosecuting  an  action   for  divorce 
against  the  man  who  was  embracing  her. 

This  ends  a  fairly  complete  resume  of  the 
evidence  In  the  case,  saving  that  it  should 
be  added  that  upon  Its  trial,  while  the  wife 
admitted  her  loss  of  affection  for  her  hus- 
band, be  declared  his  continued  love  and  de- 
votion to  her.    It  is  Quite  plain  that  If  plain- 
tiff had  brought  this  action  because  of  the 
alienation  of  her  affections  from  her  hus- 
bond  It  would  stand,  so  far  as  the  evidence 
at  least  goes,  upon  a  much  firmer  basis  than 
does  the  one  which  actually  she  did  bring. 
For  here  la  a  case  where,  without  hesitation. 
It  may  be  said  that  the  evidence  falls  to  show 
either  an  attempt  to  alienate  the  husband's 
affections  or  any  success  for  that  attempt, 
if  it  were  actually  made.     It  would  be  a 
work  of  supererogation  to  dwell  at  length 
apon  the  governing  law  of  cases  such  as  this. 
It  l<«  sufficient  to  state  it  briefly,  with  due 
reference  to  the  authorities,  when  at  once  the 
otter  Inadequacy  of  this  evidence  wUl  be  ap- 
parent, if  it  has  not  already  become  so.    Ac- 
tions for  damages  against  parents  for  the 
alienation  of  the  affections  of  their  married 
child  from  his  or  her  spouse  are  frequent  In 
the  law,  and  the   principles  governing  the 
Introduction  of  evidence  and  the  weight  to  be 
given  it  are  equally  well  settled.    Having  in 
c<»templatl<»i  the  natural  solicitude  of  the 
parent  for  its  diild,  and  the  well-nigh  uni- 
versal experience  of  mankind  that  parents 
In  their  conduct  toward  their  children  are 
actuated  by  high  and  disinterested  motives. 
Involving  the  sacrifice  of  their  own  Interests 
for  the  welfare  of  the  child,  it  Is  not  to  be 
Bghtly  Inferred   that  the  language  or  con- 
duct of  such   a  parent   toward   a  child  U 


IMrompted  by  evil  and  malicious  motiveiB. 
Therefore  to  establish  such  willful  and  mali- 
cious alienation  "the  measure  of  proof  must 
be  extremely  high."  Belsel  v.  Gerlach,  221 
Pa.  232,  70  Atl.  721,  18  L.  B.  A.  (N.  S.)  516. 
Says  Chief  Justice  Kent  In  Hutcheson  v. 
Peck,  5  Johns.  (N.  T.)  190: 

"If  the  defendant  did  not  stand  in  the  rela- 
tion of  father  to  the  plaintiff's  wife,  I  should 
not,  perhaps,  be  inclined  to  interfere  with  the 
verdict.  But  that  relationship  gives  the  case  a 
new  and  peculiar  interest..  *  •  *  A  father's 
bonse  is  always  open  to  his  children:  and, 
whether  they  be  married  or  unmarried,  it  is 
still  to  them  a  refuge  from  evU,  and  a  consola- 
tion in  distress.  Natural  affection  establishes 
and  consecrates  this  asylum,  *  *  *  and,  ac- 
cording to  L6rd  Coke,  it  is  'nature's  profession 
to  assist,  maintain,  and  console  the  child.'  I 
should  require,  therefore,  more  proof  to  sustain 
the  action  against  the  father,  than  against  a 
stranger." 

But  "every  legal  presimiptlon  Is  that  the 
parent  acted  foi;  the  best  interest  of  the 
child."  Leavell  v.  lieavell,  122  Mo.  App.  664, 
99  S.  W.  460;  Reed  v.  Heed,  6  Ind.  App.  317, 
33  N.  E.  638,  51  Am.  St.  Bep.  810.  Quite 
like  the  present  case  in  Its  facts  is  that  of 
Buaenbark  v.  Busenbark,  160  Iowa,  7,  129 
N.  W.  332,  where,  after  setting  forth  at  great 
length,  as  has  been  done  here,  the  annoying 
Interference  of  the  parents-in-law,  the  court 
said: 

"The  inddents  which  are  described  as  above 
set  forth  in  plaintiff's  testimony  appear  to  us  as 
very  commonplace.  They  may  have  been  un- 
wise and  lacking  in  delicacy  and  tenderness,  but 
there  is  nothing  to  indicate  that  they  were  oth- 
erwise than  the  natural  expressions  of  solicitude 
of  this  mother-in-law.  Parents  often  annoy 
their  children  with  advice,  good  and  bad.  The 
good  is  often  quite  aa  annoying  as  the  bad.  This 
mother-in-law  seems  to  have  fought  the  battle 
of  thrift  in  a  certain  way,  and  she  was  quite 
sore  that  it  was  the  only  safe  way." 

And  without  amplifying  these  quotations 
reference  may  be  made  to  Codonl  v.  Donati, 
6  Gal.  App.  83,  91  Pac.  423 ;  Cripe  v.  Crlpe, 
170  Cal.  91,  148  Pac.  620;  White  v.  Boas,  47 
Mich.  172,  10  N.  W.  188 ;  Brown  v.  Brown, 
124  N.  C.  19,  32  S.  E.  320,  70  Am.  St.  E^. 
674 ;  Rloe  v.  Bice,  104  Mich.  371,  62  N.  W. 
836;  Pollock  v.  Pollock,  9  Misc.  Bep.  82,  20 
N.  Y.  Supp.  37;  Fronk  v.  Fronk,  159  Mo. 
App.  543,  141  S.  W.  697;  Park  v.  Park,  40 
Colo.  354,  91  Pac.  830. 

The  jury, after  It  retired  to  deliberate  up- 
on its  verdict  came  into  court  seeking  fur- 
ther light  upon  the  law,  as  shown  by  the 
following  questions  asked  of  the  Jndge: 

"Question  by  a  juror:  The  question  is,  Judge, 
In  the  event  we  should  award  damages,  will  that 
be  protecting  the  child ;  should  we  award  dam- 
ages would  there  be  compensation,  protection 
for  the  child ;  would  the  child  be  sure  of  pro- 
tection? That  may  be  entirely  foreign  to  what 
we  are  expected  to  do,  but  the  argument  came 
up." 

"Another  juror:  That  may  he  foreign  to  what 
we  are  asked  to  come  here  for,  but  we  seem  to 
want  to  know  about  it." 

"Another  jnror:  There  has  been  considerable 
argument.  Some  of  the  jurors  argue  one  way, 
some  another,  and  the  question  came  up,  pro- 
vided any  damages  were  awarded  to  theiP&ij 
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tiff,  would  the  boy  be  protected  by  the  court  in 
any  respect?  lie  supposition  was  that  proba- 
bly the  plaintiff  might  marry  and  the  boy  would 
lose  any  protection  which  we  might  accord 
him." 

nils  transcript  from  the  record  affords  the 
only  understandable  reason  for  the  verdict 
given.  It  is  but  another  ezedplification  of 
the  power  which  some  Juries  assume  of  ad- 
justing, without  regard  to  the  evidence  or 
issues,  the  finances  of  the  litigants  in  ac- 
cordance with  their  views.  It  is  another  case 
like  that  of  DrlscoU  v.  Market  St.  Cable  Hy. 
Co.,  97  Cal.  5S3,  32  Pac.  591,  33  Am.  St  Rep. 
203,  where,  as  this  court  said: 

"A  jury  catches  at  a  mere  semblance  or  pre- 
tense of  evidence  for  the  purpose  of  simply 
equalizing  financial  conditiona  by  taking  money 
from  one  party  and  giving  it  to  the  other  with- 
out legal  cause."    " 

But  in  this  case,  no  more  than  in  that, 
has  this  great,  and  to  the  Jurors  most  Inez- 
pensive,  generosity  the  sanction  of  the  law. 

The  judgment  and  order  appealed  from 
are  therefore  reversed. 

We  concur :     MELVIN,  J. ;   LOBIGAN,  J. 


JAOOBI  et  aL  v.  BUII^DEKS'  REAl/TT  00. 
(8.  P.  7127.) 

(Supreme  Court  of  California.    March  27,  1917. 
Rehearing   Denied  AprU  26,   1917.) 

1.  Cabriebs  (3=3288— Elevatobs. 

The  use  in  an  apartment  house,  without 
warning  and  protection  against  the  attending 
perils,  of  an  automatic  elevator  for  the  trans- 
portati(m  of  passengers,  when  it  is  in  the  exper- 
fmantal  stage  of  development  and  not  suitable 
for  such  purpose,  constitutes  negligence,  though 
the  appliance  is  the  latest  achievement  of  me- 
chanical and  scientific  skill,  particularly  where 
the  owner  was  chargeable  with  knowledge  of 
the  defects  in  the  construction  and  <q>eration  of 
the  elevator. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1188.] 

2.  Cabsiers  <g=328(l)— Elevatob  Accident— 

CONTBIBUTOBY    NEGLIGENCE. 

That  a  person  using  a  defective  automatic 
elevator  installed  in  an  apartment  bouse  opened 
the  door  or  stepped  through  the  open  doorway 
into  the  elevator  shaft  without  looking  to  see 
that  the  cage  was  in  place,  did  not  constitute 
contributory,  negligence  precluding  recovery  for 
her  death,  where  the  customary  use  of  the  ele- 
vator warranted  her  in  believing  that  the  door 
could  not  be  opened  unless  the  cage  was  in 
place. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  $  1307.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Jobn  Hunt,  Judge. 

Action  by  Mignon  JacoW  and  others 
against  the  Builders'  Bealty  Company.  Ver- 
dict for  defendant,  new  trial  granted,  and 
defendant  appeals.    Affirmed. 

Denson,  Cooley  &  Denson,  Stanley  Moore, 
and  Geo.  K.  Ford,  all  of  San  Francisco,  tor 


appeUant.  Joseph  Bioi  and  Abram  M. 
Marks,  both  of  San  Francisco,  for  respond- 
ents. 

HBNSHAW,  J.  Plaintiffs  as  heirs  at  law 
of  Annie  Jacobson,  deceased,  brousbf  tbdr 
action  to  recover  damages  for  her  death,  al- 
leged to  have  been  occasioned  through  the 
defendant's  negligence.  Trial  was  had  be- 
fore a  Jury,  which  returned  Its  verdict  for 
the  defendant.  Plaintilffs  moved  for  a  new 
trial,  which  motion  the  court  granted.  This 
appeal  is  taken  from  the  order  so  doing. 

Appellant  urges  two  propositions:  The 
first,  that  the  court  erred  in  granting  the 
motion  because  the  evidence  conclusively 
shows  that  defendant  was  not  negligent: 
second,  that  the  court  erred  because  the  evi- 
dence conclusively  establishes  that  the  de 
ceased  met  her  death  through  her  own  neg- 
ligence; that  the  negligence  of  the  de<«ased 
was  either  the  sole  negligence  established  in 
the  case,  or  at  the  least  was  contributory 
negligence,  barring  the  right  of  recovery. 

The  unquestioned  facts  are  that  the  de- 
fendant owned  and  maintained  an  apartment 
bouse  in  the  dty  and  county  of  San  Fran- 
cisco. Hie  deceased  frequently  vfsited  friends 
residing  In  this  apartment  house.  For  the 
use  of  the  tenants,  tb^r  visitors  and  guesL« 
the  defoidant  maintained  an  elevator  in  this 
house  of  a  type  Imown  as  a  "fnll  automatic 
elevator."  This  elevator  was  without  at- 
tendant, and  was  operated  ezclnsively  by 
the  passengers.  One  desiring  to  use  the  ele- 
vator stood  in  front  of  a  closed  door  open- 
ing on  the  elevator  shaft  and  pressed  a  but- 
ton in  the  do<w  casing.  This  pressure  made 
an  electrical  connectloii,  causing  the  elevator 
cage  to  ascend  or  descend  and  stop  at  tbe 
given  floor.  Its  presence  there  nnlocked  the 
door,  which  the  intending  passenger  then 
opened  and  stepped  into  the  cage;  dosln; 
the  door  behind  him  he  pressed  a  buttou 
corresponding  to  the  floor  to  which  he  de- 
sired to  go,  and,  through  a  second  electrical 
connection,  thus  made  the  cage  move  to  tbe 
indicated  floor.  As  it  started  on  its  joumey 
the  door  of  the  floor  upon  whidi  it  was  de- 
parting again  was  automatically  locked.  The 
door  at  any  floor  could  not  be  opened  unless' 
the  cage  was  present  at  that  floor,  nor,  upon 
the  other  hand,  would  the  cage  when  at  a 
floor  move  unless  the  door  fronting  it  vas 
closed.  Such  in  theory  was  the  operation  of 
this  elevator,  and  in  theory,  therefore,  it  was 
an  extremely  safe  appliance.  In  practice. 
however,  it  failed  to  measure  up  to  this.  In 
point  of  operation  it  not  infrequently  hap- 
pened that  the  cage  would  move  when  a  door 
was  opened  or  on  the  jar.  The  evidence  In 
tlie  case  went  to  show  that  at  least  a  part  of 
this  trouble  was  due  to  an  inherent  struc- 
tural defect  in  the  appliance;  that  another 
part  of  the  trouble  resulted  from  the  fact 
that  the  elevator  frequently  got  out  of  order 
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and  repair,  It  being  In  evidence  that  this  oo- 
cnrred  as  often  as  once  or  twice  a  week. 

[1]  Ttiere   was   no  eyewitness  to  the  Im- 
mediate circumstances  attending  the  death  of 
Mrs.  Jacobson.     Mrs.  Harris,  the  housekeep- 
er, who  was  in  the  office  on  the  gronnd  floor 
of  the  building,  saw  Mrs.  Jacobson  pass  in 
front    of  her  toward  the  elevator.     Subse- 
quently   she   heard   a    slight   scream.     Mrs. 
Jacobson  had  fallen  down  the  elevator  shaft, 
and  was  found  dead  In  the  basement.    The 
elevator    cage    was    several    floors    above. 
Touching  the  absence  of  negligence  on  its 
part,     appellant    argues    that    the    elevator 
which .  it  had  Installed  and  was  maintaining 
was  as  perfect  an  elevator  as  could  be  con- 
structed tmder  the  then  condition  of  elec- 
trical Itnowledge  and  science;    that  it  was 
not  an  insurer  of  the  safety  of  the  passengers 
using  the  elevator,  and  having  furnished  the 
best  possible  ai5pl!anee  It  had  completely  ful- 
filled its  legal  duty,  and  It  la  said  that  "It 
will  certainly  not  be  contended  that  the  use 
of   an    automatic    elevator    is    negligence." 
But  the  contrary  of  this  Is  the  well-establish- 
ed law.    If  the  appliance,  though  it  be  the 
last  achievement  of  mechanical  and  scientific 
skill,  is  not  a  suitable  appliance  to  be  used 
In  the  tranqportatlcm  of  passengers,  to  em- 
ploy it  for  that  purpose  is  negligence.    The 
law   does  not  contemplate  that  such  appli- 
ances,   in  the  experimental   stage  of   their 
development,  may  be  used  to  the  peril  of  the 
life  and  limb  of  those  who  may  be  invited  to 
employ  them,  at  least  witlwut  adequate  warn- 
ing and  protection  against  the  penUs  attend- 
ing  such   employment.      Specifically,    as   to 
this  elevator,  there  was  no  attendant,  nor 
even  any  sign  to  warn  a  passenger  of  this 
defect  either  in  its  c<»utraction  or  operation, 
or  both.     No  person  using  it  was  Informed 
that  a  door  which  was  presumed  to  be  tight- 
ly locked  unless  the  cage  was  at  its  floor 
could  be  opened  when  it  was  not  there.    Ig- 
norant of  this,  persons  intending  to  use  the 
elevator  came  to  rely,  and  to  a  certain  ex- 
tent were  entitled  to  rely,  upon  the  f&ct  that 
If  they  could  open  the  door  at  all  it  would  be 
because  the  cage  was  tliere.    The  evidence 
leaves  no  donbt  but  that  this  was  the  precise 
situation  upon  the  occasion  of  this  fatal  ac- 
cident.   Mrs.  Jacobson,  familiar  with  the  use 
of  the  elevator,  in  all  probability  found  the 
door  wholly  closed  or  ajar.    It  opened  to  her 
touch,  and  assuming,  by  virtue  of  this  fact, 
that  the  cage  was  there,  she  stepped  forward 
and  met  her  death.    Since  knowledge  of  the 
defects  in  construction  or  in  operation,  w 
both,  was  not  only  chargeable  against  this 
defendant,  but  was  actually  possessed  by  it, 
it  is  too  plain  for  ddscussion  that  in  Inviting 
tenants  and  their  guests  to  use  such  a  con- 
trivance it  was  sheer  negligence  not  at  the 
same  time  to  have  adequately  warned  and 
protected  them  against  dangers  necessarily 
attendant  upon  the  use  of  the  elevator  under 


this  defective  fkulty  construction  or  lack  of 
repair.  Treadwell  v.  Whlttler,  80  C5al.  674, 
22  Pac.  266,  5  L.  R.  A.  498,  13  Am.  St  Rep. 
176. 

[2]  Under  its  second  proposition  appellant 
contends  that  the  negligence  of  the  deceased 
is  established  by  virtue  of  the  fact  that  if 
on  opening  the  door  she  had  used  her  eye- 
sight, as  she  was  in  duty  bound  to  do,  she 
would  Iiave  perceived  that  the  cage  was  not 
there,  and  that  it  was  therefore  contributory 
negligence  upon  her  part  to  have  made  the 
fatal  step.  We  have  hereinbefore  sufficient- 
ly outlined  the  course  of  conduct  which  the 
deceased  doubtless  pursued,  and  also  the  con- 
ditions which  prompted  her  to  that  course  of 
conduct.  It  has  thus  been  made  to  appear, 
and  indeed  the  positive  evidence  is  to  that 
effect,  that  people,  using  such  an  elevator 
and  finding  that  in  general  practice  when 
such  an  elevator  was  operating  properly  a 
dodr  could  not  be  opened  unless  the  cage 
was  at  that  floor,  had  come  to  rely,  in  de- 
termining the  presence  or  absence  of  the 
cage,  upon  their  ability  or  inability  to  open 
the  door.  The  deceased  unquestionably  open- 
ed this  door  or  found  it  open.  In  either  case 
(there  being  no  attendant  to  warn  or  any  oth- 
er kind  of  warning  given)  It  was  not  at  least 
unnatural  that  she  should  have  placed  re- 
liance upon  the  conditions  w^ich  she  found. 
Whether  under  these  circumstances  she 
should  also  have  looked  or  be  convicted  of 
negligence,  presents  a  question  of  reasonable 
argument  before  a  Jury,  but  one  which  can- 
not be  resolved  against  plaintiffs  as  matter 
of  law.  The  language  of  the  Supreme  Court 
of  New  York  is  here  appropriate: 

"An  elevator  for  the  carriage  of  persons  is 
not,  like  a  railroad  crossing  at  a  highway,  sup- 
posed to  be  a  place  of  clanger  to  be  approached 
with  great  caution;  but,  on  the  contrary,  it  may 
be  assumed,  when  the  door  is  thrown  open  by 
an  attendant,  to  be  a  place  which  may  be  safely 
entered  without  stopping  to  look,  listen,  or 
make  a  special  examination."  Tousey  v.  Rob- 
erts, 114  N.  Y.  312,  21  N.  E.  399,  11  Am.  St. 
Rep.  656, 

The  order  appealed  from  li|  therefore  af- 
firmed. 

.  We  concur:    LORIGAN,  J.;    MELVIN,  J. 


HICKS  V.  OHRISTESON.    (S.  P.  7S94.) 

(Supreme  Court  of  C!alifomia.    March  28.  1917. 
Rehearing  Denied  April  26,  1917.) 

1.  BaoKERS  «=»41  —  Pbincipal's  Ratifica- 
tion OF  Acts — What  Constittttes. 
Where  a  broker  authorized  to  sell  land  wrote 
his  principal  that  he  bad  made  a  tentative  con- 
tract on  different  terms  regarding  deferred  pay- 
ments, a  reply  accepting  the  change  did  not 
ratify  the  broker's  act  in  making  an  option, 
instead  of  a  sale,  contract. 

[Ed.  Note. — For  other  cases;  see  Brokers,  Cent. 
Dig.  i  41.] 
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2.  Vendor  awd  PmcRASKB  ^sslS^l)  —  "Op- 
tics"—Definition. 

An  option  U  a  sale,  not  of  property,  but  of 
a  right  to  purchase. 

[Ed.  Note. — For  other  caaea,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  23. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Option.] 

3.  Vendob  and  Pubchabeb  <8=>18(3)  —  Exbb- 
ciSK  OF  Option — What  Constitutes. 

An  optionee's  letter  to  the  owner's  broker, 
requesting  that  he  have  deeds  read;  for  deliv- 
ery apon  part  payment  of  the  purchase  price 
and  execution  of  notes  for  the  remainder,  is  not 
I  an  exercise  of  the  option  where  no  promise  to 
pay  the  purchase  price  is  made. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  t  23.] 

4.  Bbokers  €=»52  —  Compensation  —  Suffi- 
ciency OF  Sebvices. 

An  owner's  broker  has  not  earned  his  com- 
mission unless  an  intending  purchaser  has  made 
a  binding  contract,  or  has  offered  to  the  owner, 
and  not  merely  to  the  broker,  to  make  such  an 
agreement 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  I  73.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John  J. 
Van  Nostrand,  Judge. 

Action  by  E.  G.  Hicks,  doing  business  un- 
der the  name  and  style  of  the  Texas  Coast 
Land  Company,  against  A.  Cbristeson.  From 
a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Judg- 
ment and  order  reversed. . 

Knight  &  Heggerty  and  Wm.  M.  Madden, 
all  of  San  Francisco,  for  appellant  Byrne 
&  Lamson,  of  San  Francisco,  for  respondent 

MELVIN,  J.  Defendant  appeals  from  tbe 
judgment  and  from  an  order  denying  bis  mo- 
tion for  a  new  triaL 

The  action  was  one  by  which  plaintiff 
sought  to  recover  $893.90  as  damages  for  de- 
fendant's failure  to  carry  Into  effect  an  al- 
leged agreement  for  the  sale  of  real  proper- 
ty located  in  Texas.  It  was  the  contenti<« 
of  respondent  that  d^endant  was  bound  under 
the  terms  of  a  written  contract  of  employ- 
ment to  pay  to  him  the  amount  sued  for,  by 
reason  of  Christeson's  failure  to  carry  out 
an  arrangement  negotiated  by  plaintiff  for 
tbe  sale  of  the  property  to  one  McCrory.  Tbe 
date  of  the  original  contract  between  the  pai*- 
tles  to  this  action  was  December  4,  1907.  On 
that  day  defendant  signed  a  writing,  by  tbe 
terms  of  which  he  appointed  plaintiff  his 
agent  to  procure  a  purchaser,  and  to  enter 
into  a  contract  to  sell  1,S65  acres  of  land  in 
the  "Edward  Beaty  League"  in  the  state  of 
Texas.  The  agreement  was  mailed  to  plain- 
tiff at  Victoria,  Tex.,  and  was  delivered,  ac- 
cepted, and  signed  by  him  there.  By  this 
writing  defendant  appointed  plaintiff  his  ex- 
clusive agent  for  12  months  to  sell  tbe  land 
at  $4  per  acre  net  to  the  vendor,  and  (to  quote 
directly  from  the  instrument) — 

"thereafter  until  said  agency  is  by  me  terminat- 
ed in  writing  with  full  authority  to  execute  a 


contract  for  tbe  sale  of  said  land  in  aooordanee 
herewith  in  my  name  and  behalf.  1/3  of  the 
amounts  to  be  received  by  us  for  said  land  shall 
be  paid  in  cash,  and  the  balance  2/3  within  1, 
2  and  3  ^eara  shall  be  secured  by  the  vendor't 
lien  7%  interest  in  tbe  warranty  deed  to  said 
land  to  be  executed  as  soon  as  purchaser  is  found 
and  to  recite  as  consideration  therein  such 
amount  as  said  agent  shall  designate." 

The  other  parts  of  the  contract  had  refer- 
ence to  the  furnishing  of  an  abstract  of  title, 
and  to  other  matters  which  need  not  be  dis- 
cussed here. 

After  entering  Into  the  said  contract  the 
plaintiff,  on  May  23,  1908,  executed  an  agree- 
ment signed  by  himself  and  one  W.  W.  Mc- 
Crory, wherein  it  was  provided  that  In  con- 
sideration of  $333%  paid  by  McCrory  to 
plaintiff  the  former  should  have  the  option 
from  the  date  of  the  agreement  to  Novem- 
ber 1,  1908,  to  purchase  the  property  upon 
the  following  terms:  |1.50  cash  per  acre  and 
notes  in  the  sum  of  $i  per  acre,  bearing  in- 
terest at  7  per  cent  and  secured  by  a  ven- 
dor's Hen,  These  notes  were  to  provide  for 
the  payment  of  tbe  balance  of  the  purchase 
price  In  three  equal  sums  two,  three,  and 
four  years  after  date.  The  amount  paid  on 
the  execution  of  the  option  agreement  was  to 
apply  on  the  purchase  price  if  the  option 
should  be  exercised,  and  plaintiff  as  the  agent 
of  Cbristeson  promised  to  convey  the  land 
to  McCrory,  or  to  whomsoever  he  might  name 
by  a  good  and  suffldent  deed  of  warranty  in 
the  event  of  the  exercise  of  the  option.  This 
contract  also  provided  for  the  tender  of  a 
deed  or  deeds  from  Cbristeson  to  McCrory 
upon  compliance  with  the  terms  of  the  sale. 
The  writing  Itself  was  not  sent  to  Mr.  Cbris- 
teson, but  he  was  notified  by  a  letter  dated 
May  27,  1908,  that  Mr.  Hicks  had  made  a 
"tentative"  contract  with  some  person.  The 
letter  contained  the  following  sentence: 

"He  is' to  pay  one-third  cash,  and  give  vendor 
lien  notes  for  the  balance,  payable  in  equal  pay- 
ments on  the  deferred  in  2,  3  and  4  years.  'That 
is,  you  will  receive  $1  per  acre  cash,  and  |3  pet 
acre  in  notes." 

On  June  10,  1908,  a  letter  was  written  by 
Ohristeson  to  Hicks  informing  him  that  Sar- 
ah A.  Cbristeson  had  owned  a  half  lntere.«t 
in  the  land  for  3  years,  but  undertaking  to 
get  her  agreement,  signature,  and  a<&nowl- 
edgment  to  the  deed  at  the  proper  time  If 
the  sale  were  made.  Answering  the  part  of 
the  letter  from  Hicks  to  the  effect  that  the 
latter's  commission  would  be  60  cents  per 
acre,  the  defendant  wrote: 

"I  observe,  in  this  connection,  you  ind!cat« 
that  the  warranty  deed  is  to  recite  a  considera- 
tion of  $5  per  acre,  whidi  I  take  to  mean  tbat 
you  are  selling  the  land  for  $5.  If  so  and  your 
commission  bdng  50  cents,  while  of  course  I 
agreed  to  accept  $4  to  me  net,  but  under  the 
circumstances  don't  you  think  it  would  be  about 
fair  to  divide  the  other  half  dollar,  giving  me 
25  cents,  or  rather  $4.25  per  acre,  and  yon  re- 
taining the  balance?  The  payment  of  $1  down 
of  course  is  satisfactory,  and  is  in  accordance 
with  previous  understanding,  the  balance  to  be 
covered  by  vendor  lien  notes,  payaUe  in  two, 
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three  and  four  years,  and  if  sale  is  made  yoa  can 
have  deed  drawn,  and  send  to  me  for  signature 
and  execution," 

On  September  21, 1908,  A.  Cbriateeon  wrote 
advising  Mr.  Hicks  that  be  had  transferred 
all  of  Ills  interest  in  the  land  to  Sarah  A. 
Christeson,  formerly  Us  wife.  "Of  course," 
wrote  defendant,  "any  further  negotiations 
In  regard  to  this  land  will  have  to  be  carried 
on  vrtth  her." 

H ,  2]  Appellant  calls  attention  to  the  fact 
that  the  contract  of  option  Itself  was  never 
sent  to  him  for  his  inspection,  and  he  attacks 
the  court's  finding  that  there  had  been  a  rati- 
fication of  the  (^tional  agreement.    We  agree 
witb  appellant  that  no  such  ratification  ever 
took  place.    There  was  nothing  in  the  letter 
of  respondent  to  Christeson  dated  June  10, 
1908    (upon  which  the  court  based  its  con- 
clusion that  Christeson  had  consented  to  a 
modlQcation    of    the   original   contract),    by 
which  Christeson  authorized  or  ratified  any 
option  by  which  the  land  might  be  held  out 
of  the  market  and  subjected  to  the  whim  of 
any  prospective  purchaser.    The  only  effect 
of  that  letter  was  to  enlarge  the  authority 
of  the  agent  with  reference  to  the  deferred 
payments.    The  writer  did  not  give  him  fur- 
ther power  to  accept  an  agreement  different 
in  its  essence  from  the  contract  for  the  sale 
of  Chrlsteson's  land  which  he  was  empower- 
ed to  execute.    He  was  not  Informed  by  the 
agent  regarding  the  name  of  the  other  party 
to  the  "tentative  contract,"  or  the  payment 
for  the  option,  or  the  arrangement  that,  upon 
default  of  the  option  holder,  such  sum  should 
be  forfeited  not  to  Christeson,  but  to  Hicks, 
and  unless  we  can  say  that  these  were  mat- 
ters which,  under  the  original  contract  of 
agency,  were  left  to  the  discretion  of  Hicks, 
we  must  hold  that  the  option  was  not  binding 
upon  Christeson.     The  agreement  which  is 
the  fountain  head  of  any  authority  possessed 
by  plaintiff  gave  him  the  right  to  contract 
for  a  sale.    An  option  Is  by  no  means  a  sale 
of  property,  but  is  the  sale  of  a  right  to  pur- 
chase.   Dreyfus  v.  Sichardson,  20  Cal.  App. 
800-806,  130  Pac.  161;  Pehl  ▼.  Fanton,  IT 
Cal.  Am>.  247, 119  Pac.  400 — cases  which  this 
court  approved  by  declining  to  review  the  de- 
cisions.   Therefore,  if  we  seek  to  justify  the 
court's  finding  upon  the  letter  written  by  the 
vendor  to  his  agent,  we  see  that  there  was 
no  meeting  of  the  minds  of  Hicks  and  Chris- 
teson except  upon  the  one  question  of  the 
modification  of  the  terms  of  the  sale. 

[1,41  But  respondent  Insists  that  he  fur- 
nished a  huyer  who  was  able,  ready,  and  will- 
ing to  purchase  the  land  on  th^  terms  pro- 
posed, and  that  he  Is  therefore  entitled  to  his 
commission.  The  most  complete  answer  to 
this  contention  Is  found  In  the  fact  that  so 
far  as  the  evidence  shows  McOrory  never 
agreed  to  purchase  the-  property  upon  the 
terms  of  the  option.  Since  a  contract  for 
the  sale  of  real  property  must  be  in  writing 
(section  1624,  subd.  6,  Civ.  Code),  It  must  fol- 
low, says  appellant,  that  McCrory's  election 


to  pnrdiase,  If  of  any  value,  must  have  been 
expressed  in  writing.  The  writing  upon 
which  reliance  Is  placed  by  respondent  Is  a 
letter  l^  McCrory  to  him.  This  was  undat- 
ed, but  according  to  the  writer's  testimony 
was  maQed  about  the  month  of  September, 
1908.  There  was  no  pretense  that  McCrory 
ever  dealt  directly  with  Christeson,  and  al- 
though the  former  testified  that  he  had  oral- 
ly informed  Hicks  that  he  Intended  to  exer- 
cise his  option,  he  did  not  give  the  details  of 
any  conversation ;  therefore,  even  if  we  were 
to  hold  that  the  court  might  have  based  the 
finding  of  election  to  purchase  upon  oral  tes- 
timony, the  strongest  evidence  which  was  of- 
fered on  that  subject  was  in  the  language  of  ' 
the  letter  of  McCrory  to  Hicks,  and  that  lan- 
guage did  not  bind  McCrory  to  take  the  land. 
The  pertinent  parts  of  the  letter  are  as  fol- 
lows: 

"I  am  inclosing  yon  herein  deed  to  be  signed 
by  A.  Christeson  and  Sarah  Christeson  also  the 
notes  to  be  signed  by  me.  •  •  •  Under  our 
agreement  I  have  until  November  Ist  to  close  op 
the  deal,  but  as  Mr.  Christeson  is  sometimes 
away  from  home,  hard  to  hear  from,  etc.,  I  will 
I  think  be  able  to  get  the  matter  closed  up  before 
that  time.  I  anf  sending  the  dMd  and  notes 
along  now  with  the  idea  that  they  will  be  t>ack 
here  by  October  Ist  You  can  instruct  Mr. 
Christeson  to  send  the  deed  properly  executed  by 
himself  and  Sarah  Christeson  to  the  AUen  Na- 
tional Bank  of  Eidna,  'Edna,  Texas,  with  instruc- 
tions to  deliver  same  to  me  upon  my  signing  the 
inclosed  notes  and  paying  to  his  credit  the  sum 
of  $1,355,  and  to- your  credit  the  sum  of  |677.50, 
less  the  forfeit  money  already  deposited  with 
yoa.  *  *  *  I  have  had  the  alMtract  made, 
and  it  runs  about  35  pages  of  typewritten  mat- 
ter. The  affair  that  you  sent  me  was  no  ab- 
stract at  all.  ♦  •  •  I  have  dropped  the  mat- 
ter of  having  the  line  through  the  brush  run  out, 
as  it  is  about  two  miles  long,  and  all  very  titick 
timber,  and  the  fact  is  that  you  can  hardly  get 
help  to  do  this  work  among  the  ticks  and  in  the 
heat,  BO  I  have  drawn  the  deed  for  the  acreage 
shown  by  the  old  surveys,  to  wit,  1,355  acres.  I 
think  Mr.  Christeson  is  under  his  contract  with 
you  to  furnish  an  abstract,  so  I  will  expect  him 
to  pay  for  the  abstract,  as  the  matter  he  sent 
was  no  abstract  at  all,  and  would  be  of  no  use 
at  all  to  me  in  case  of  sale,  and  I  have  to  fur- 
nish abstract." 

This  letlier  still  leaves  the  matter  wltbln 
the  option  and  caprice  of  McCrory.  He  does 
not  say  in  this  letter  that  he  elects  to  exer- 
cise his  option,  nor  that  he  will  purdiase, 
nor  that  he  will  sign  the  notes  and  pay  tbe 
money.  The  deed  was  not  drawn  for  1,86C 
acres,  the  area  specified  in  the  contract  be- 
tween Hicks  and  Ciuisteson,  but  for  a  small- 
er tract  of  land,  and  he  seeks  to  charge  Chris 
teson  with  the  expense  of  pr^ariug  an  ab- 
stract which  the  latter  had  never  ordered. 
There  was  nothing  In  the  option  requiring 
tbe  deposit  of  a  deed  In  escrow  in  Texas  or 
elsewhere,  and  ,the  prospective  vendee  could 
not  arbitrarily  read  such  a  requirement  In- 
to tbe  contract,  select  the  place  or  escrow, 
and  then  complain  that  the  other  party  to 
the  option  had  violated  the  agreement.  It 
Is  evident  that  if  Christeson  had  complied 
with  all  of  the  terms  of  the  letter  of  McCrory 
to  his  agent,  and  McCrory  had  failed  to  corn- 
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plete  tbe  tranBactlon  by  signing  the  notes  and 
paying  the  money,  Christeson  would  have 
been  without  a  cause  of  action  for  Bpecific 
performance  of  a  contract  of  sale.  His  only 
recourse  would  have  been  against  Hicks  for 
tbe  amount  whidi  McCrory  had  deposited 
with  the  latter  as  a  consideration  for  the  op- 
tion. Unless  an  Intending  purchaser  has  en- 
tered into  a  contract  binding  him  to  buy  tbe 
property,  or  has  offered  to  the  vendor  and 
not  merely  to  the  broker  to  make  such  an 
agreement,  the  broker  has  not  earned  his 
commission.  Gunn  t.  Bank  of  California,  09 
Cal.  349,  33  Pac.  1105 ;  Mattingly  v.  Pennle, 
■  105  Cal.  514,  39  Pac.  200;  Mott  v.  Minor,  11 
•  CaL  App.  774-779,  106  Pac.  244 ;  Douglas  v. 
Spangenberg,  23  Cal.  App.  294-296,  137  Pac 
1103;  Massie  v.  Cbatom,  163  Cal.  772-776, 
127  Pac.  56.  It  is  not  pretended  that  an  offer 
of  any  sort  was  made  to  Christeson  person- 
ally, and  the  letter  to  Hicks  was  nothing 
more  than  a  proposal  for  a  change  in  the 
terms  of  the  option.  It  follows  that  even  if 
we  give  to  the  optional  agreement  ail  of  the 
force  accorded  to  It  by  the  learned  superior 
court,  we  must  reverse  the  Judgment  because 
the  proof  falls  to  show  any  binding  contract 
for  the  sale  of  Christeson's  land.  This  coa- 
cluslon  makes  it  unnecessary  to  consider  any 
of  the  other  assignments  of  error,  except  the 
plea  of  the  statute  of  limitations. 

Appellant  contended  that  the  cause  of  ac- 
tion was  barred  by  the  provisions  of  subdi- 
vision 1  of  section  339  of  the  Code  of  ClvU 
Procedure.  The  original  complaint  conced- 
edly  was  filed  within  the  statutory  time,  and 
although  tbe  amended  ccnnplaint  was  prepar- 
ed after  the  expiration  of  the  period  limited 
by  the  statute,  we  are  satisfied  that  both 
pleadings  relate  to  tbe  same  cause  of  ac- 
tion. 

The  judgment  and  order  are  reversed. 

We  concur:  HENSHAW,  J.;  SIXJSS,  J.; 
SHAW,  J. ;   LOBIGAN,  J. ;   LAWLOB,  J. 


I^ANGFOBD  et  ak  v.   SAN   DIEGO   BLEC- 

TBIC  BY.  CO.     (L.  A.  3805.) 

(Supreme  Court  of  California.    March  31,  1917. 

Bdieering  Denied  April  30,  1917.) 

1.  Afpeai,  and  Ekbob  «=>1064(1)— Bkvikw— 
Pbkjudiciai.  Ebbob. 

Where  on  the  whole  record  tbe  evidence 
is  in  sach  conflict  as  to  have  supported  a  verdict 
for  either  party,  any  substantial  error  In  the 
trial  or  in  the  instructions  defining  the  relative 
rights  of  the  parties  must  be  regarded  as 
prejudicial. 

[Ed.  Note.— For  other  caseS)  see  Appeal  and 
Error,  Cent  Dig.  §  4219.] 

2.  Tbiai,    «=»251(8)—lNSTBUCTi0N»— Issues— 
Opbbaxion  or  Stbect  Baiiaoaos. 

In  action  for  iojaries  to  automobile  passen- 
gers when  struck  by  a  street  car,  instruction 
that  it  was  the  duty  of  the  street  railway  to 
employ  competent  and  careful  persons  and  of 
the  motorman  to  exercise  proper  care  to  avoid 
accidents,   and   defendant  would   be  liable   for 


any  injuries  proximatdy  caused  by  ita  failure 
in  such  reapects,  and  refusal  of  inatmctioDs  tiiai 
the  plaintiif  did  not  complain  that  the  naotorman 
was  incompetent,  and  the  only  question  'was  his 
due  care  on  the  premises,  were  error ;  the  com- 
petency of  the  motorman  not  b^g  an  iasae. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  I  693.] 

3.  Teial     «=>296{3)  —  Instbuctiohb  —  Bbbob 
Cured  by  Othbb  Instbuctions. 

The  vice  of  the  instruction  given  iras  not 
remedied  by  the  concluding  words  that  "defeod- 
,ant  would  be  liable  for  any  injury  proximately 
caused  by  its  failure  in  such  respects." 

[Ed.  Note.— For  other  cases,  see  THal,  Cent 
Dig.  I  709.] 

4.  Street  Railboads  ®=»118(1)— Operation— 
Pebsonai.  Injuries— Scope  of  Inquibt. 

In  action  for  personal  injuries  wlien  defend- 
ant's street  car  ct^ded  with  an  automobile,  de- 
fendant was  entitled  to  have  inquiry  limited  to 
conduct  of  motorman  at  the  time,  and  not  bis 
general  capacity. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  U  25S,  250.J 

5.  Appeal  and  Ebbob  «=»1170C1>— Ekvebsal 
— Disbeoabd  of  Ebbob. 

Where  the  court  on  appeal  cannot  say  that 
in  the  absence  of  the  errors  committed  the  ver- 
dict would  have  been  tbe  same,  it  cannot,  even 
under  Const,  art  6,  f  4^,  disregard  the  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4032,  4066,  4454,  454a] 

6.  Stbeet  Kailboads  «=>81(1)— Opebatios— 
Collision— Duties  of  Motorman. 

It  is  the  duty  of  the  motorman  on  a  street 
car  to  exercise  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  {{  172,  173.] 

7.  Stbeet  Railboadb  «=»85(3)— Opkhation- 
CoLLisiONS— Rights  or  Dbivkbb. 

An  automobile  driver,  when  the  street  is 
impassable,  has  the  right  to  drive  upon  tbe 
street  car  track. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  S|  193,  195.] 

8.  Municipal     Cobpobations     «=»708(1)  — 
Stbeets— Use  roB  Tbavkl. 

San  Diego  ordinance  requiring  every  driver 
of  a  vehicle  to  travel  on  the  right  side  of  tbe 
street  as  near  the  right-hand  curb  as  possible 
does  not  prc^ibit  the  use  of  the  left-hand  side 
of  the  street  under  all  circumstanoea. 

[E>d.   Note. — For   other   cases,   see'  Mnnicipal 
Corporations,  Cent  Dig.  {  1509.] 

9.  Stbeet  Railboadb  •=>117(a6)— Goujaioin 
— Questions  eob  Jubt. 

Evidence  held  to  [present  question  for  jury 
whether  automobile  driver  was  negligent  in  at- 
tempting to  pass  on  left  of  street  car  when  tbe 
street  was  undergoing  repairs. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  |8  250,  256.] 

10.  Street  Railboadb  «=»110(2)— Opbbatio!) 
—  Collisions  —  Laot  Oiaab  Chancb  Doc- 
TBiNK— Pleading. 

The  facts  showing  the  applicability  of  tbe 
last  clear  chance  rule  need  not  be  alleged  in  tbe 
comjdaint 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  i  224.] 

11.  Stbeet  Railboadb  «=>118(2)— Trial  «9 
194(16)— Collisions— Injuries  to  F^bsoHB 
—Instruction— Chaboe  on  Facts. 

In  action  for  injuries  to  passengers  in  n 
automobile  when  struck  by  a  street  car,  an  io' 
struction,  that  street  cars  with  proper  ap- 
pliances are  easily  st<^ped,  was  misleaaing,  in- 
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definite    in   tudnc  the  worda  "easihr   stopped," 
and  objectJonable  as  a  charge  on  a  fact. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  8|  260,  261;  Trial,  Oent.  Kg. 
i  466.] 

Department  1.  Appeal  from  Superior  Coart, 
San  Diego  County;   W.  A.  Sloane,  Judge. 

Action  by  Ada  Cooper  Langford  and  hus- 
band against  the  San  Diego  Electric  Railway 
Company.  Judgment  for  plaintiffs  and  order 
denying  new  trial,  and  defendant  appeals. 
Reversed. 

Read  O.  Dillworth,  of  Coronado,  and  JH. 
Swift  Torrance,  of  San  Diefo,  for  appellant. 
Adam  Thompson,  of  San  Diego,  for  respond- 
oits. 

SLOSS,  J.  The  plaintiffs  are  husband  and 
wife.  TSiey  brought  this  action  to  recover 
damages  for  injuries  received  by  the  wife  In 
a  collision  between  an  automobile  in  which 
the  plaintiffs  were  riding  and  a  street  car 
belonging  to  the  defendant  company.  There 
was  a  trial  by  Jury,  resulting  in  a  verdict 
and  Judgment  for  $5,000  In  favor  of  the 
plaintiffs.  The  defendant  spirals  from  the 
Judgment,  and  from  an  order  denying  Its  mo- 
tion for  a  new  triaL 

Tbe  points  raised  by  the  appellant  turn 
prlndpally  upon  the  court's  instructions  to 
the  jury.  To  understand  these  questions, 
their  discussion  should  be  preceded  by  a 
brief  statement  <tf  the  facts. 

The  defendant  operates  a  double-track  line 
of  electric  street  railway  on  Washington 
street  and  other  streets  in  the  dty  of  San 
Diego.  Washington  street  runs  east  and 
west.  Among  the  streets  Intersecting  it  are 
Falcon,  Goldfinch,  and  Hawk  streets.  Fal- 
con street  is  the  most  easterly  of  these,  the 
next  street  to  the  west  being  Goldfinch  street, 
and  Hawk  street  the  one  next  beyond.  The 
accident  resulting  In  Mrs.  Langford's  injury 
occurred  on  the  evening  of  March  13,  1913, 
at  the  intersection  of  Washington  and  Gold- 
finch streets.  The  pavement  of  Washington 
street  was  being  repaired,  and  the  only  part 
of  the  street  that  was  passable  was  that  oc- 
cupied by  the  tracks  of  the  railroad  company, 
including  a  space  of  two  feet  In  width  on  ei- 
ther side,  beyond  the  outer  rails.  The  auto- 
mobile was  driven  by  Norton  Langford,  the 
husband.  He  was  coming  easterly  on  Wash- 
ington street.  As  Langford  crossed  Hawk 
street,  an  east-bound  car  of  the  defendant 
was  running  on  the  southerly  track,  a  short 
distance  ahead  of  him.  He  followed  on  the 
southerly  track,  until  the  car  came  to  a  stop 
at  or  near  -  the  intersection  of  Goldfinch 
street  There  is  a  sharp  conflict  over  what 
took  place  then.  Langford's  testimony  was, 
in  effect,  that  the  street  car  stopped  some 
distance  west  of  Goldfinch  street  to  take  on 
passengers;  that  in  order  to  avoid  the  de- 
lays which  would  be  imposed  upon  him  by 
the  frequent  stops  of  the  street  car,  if  he 
remained  behind  it,  he  turned  out  to  the  left 
or  north  track,  with  the  intention  of  passing 


around  the  east-bound  car,  and  getting  in 
front  of  it  The  street  car  started  again  as 
he  got  abreast  of  it,  and,  as  Langford  drew 
up,  the  motorman  increased  the  speed  of  the 
street  car.  About  this  time  Langford  saw 
a  west-bound  car  ahead  of  him  on  the  north- 
erly track,  at  a  distance  of  one  or  two  blocks. 
Concluding  that  he  would  not  be  able  to  get 
ahead  of  the  east-bound  car,  and  cross  to  the 
southerly  track  in  front  of  it  before  the  ap- 
proaching west-bound  car  would  be  upon 
him,  Langford  stopped  his  automobile  with 
the  Intention  of  falling  In  to  the  right  be- 
hind the  east-bound  car.  This  brought  his 
automobile  to  a  standstill  upon  tt(e  north 
track,  about  the  middle  of  the  Intersection  of 
Goldfinch  and  Washington  streets.  Before 
he  was  able  to  get  his  machine  out  of  that 
position,  the  west-bound  street  car  ran  Into 
him. 

[1}  The  complaint  charged  that  the  colli- 
sion was  caused  by  the  careless,  negligent, 
and  unskillful  running  of  the  car  by  the  de- 
fendant's servants.  The  answer  denied  neg- 
ligence, and  allied  that  the  collision  was 
caused  by  the  negligence  of  Langford  in 
turning  onto  the  northerly  track  at  a  time 
when  the  west-bound  car  was  so  close  that 
a  collision  was  inevitable.  The  evidence  of- 
fered by  the  defendant  tended  to  support 
these  claims.  There  was  ample  and  substan- 
tial testimony  from  which  the  jury  might 
well  have  concluded  that  the  west-bound  car 
was  very  near  the  intersection  of  Goldfinch 
street  when  Langford  drove  his  automobile 
onto  the  northerly  tra<*,  and  that  the  motor- 
man  driving  said  car  was  not,  and  could  not 
have  been,  aware  of  Langford's  presence  on 
the  north  track  in  time  to  enable  him  to  stop 
the  street  car.  Tbe  appellant  docs  not  daim, 
and  we  do  not  suggest,  that  the  evidence 
was  not  sufficient  to  support  the  verdict  of 
the  Jury,  tipon  the  whole  record,  however, 
there  is  room  for  serious  doubt  whether  re- 
sponsibility for  the  accident  in  reality  rested 
upon  Langford  or  upon  the  defendant  Un- 
der these  circumstances,  any  substantial  er- 
ror, if  such  there  was.  In  the  Instructions 
defining  the  relative  rights  and  obligations  of 
the  driver  of  the  automobile  and  the  person 
In  charge  of  the  street  car,  must  be  regarded 
as  prejudicial. 

[2]  Among  other  instructions,  the  court 
gave  the  following: 

"Toa  are  further  instnicted  that  It  is  and 
was  the  duty  of  the  defendant  corporation  to  em- 
ploy competent  and  careful/  persons  to  manage 
its  street  cars,  and  that  it  was  and  is  tho  duty 
of  the  motorman  in  charge  of  the  street  cars  of 
the  defendant  io  exercise  proper  care,  and  keep 
a  pr<^ier  lookout,  in  order  to  avoid,  if  possible, 
all  accidents  and  injury,  and  the  defendant 
would  be  liable  for  any  injury  proximately 
caused  by  its  faOure  in  these  respects." 

The  court  refused  to  comply  with  the  de- 
fendant's request  to  instruct  the  jury: 

"Plaintiffs  do  not  here  complain  that  the  mo- 
torman on  defendant's  west-bound  street  car 
WHS  incompetent  or  inexperienced,  and  the  only 
question  for  you  to  oooaider  with  reference  to 
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him  is  whether  on  the  occasion  of  the  accident 
he  acted  with  the  care  and  prudence  which  a 
reasonably  prudent  man  under  the  circumstanc- 
es would  have  exercised." 

The  appellant  assigns  as  error  the  giving 
Of  the  one  and  the  refusal  to  give  the  other 
Instruction.  The^e  assignments  are  well  tak- 
en. The  question  of  the  competency  or  In- 
competency of  the  motorman  was  not  an  I*, 
sue,  nor  could  it  have  been  made  an  Issue,  In 
the  case.  The  great  weight  of  authority  sup- 
ports the  rule  that  In  actions  of  this  kind 
the  competency  of  the  person  claimed  to  have 
acted  negligently,  or  his  reputation  for  care. 
Is  not  a  subject  of  Inquiry.  The  decisions  In 
this  stafe  are  definitely  In  accord  with  this 
view.  In  Cunningham  v.  Los  Angeles  Uy. 
Co.,  U5  Cal.  561,  564,  47  Pac.  452,  the  court 
said,  in  dealing  with  this  questton: 

"Defendant  was  responsible  to  plaintiff  for  a 
want  of  ordinary  care  only,  and  whetlier  it  was 
in  the  exercise  of  such  care  was  to  be  determin- 
ed from  a  consideration  of  what  actually  oc- 
curred at  the  time  of  the  alleged  negligent  act, 
regardless  of  any  fact  affecting  the  general  char- 
acter of  the  servant  for  skill  or  proficiency  in 
the  discharge  of  his  duty.  The  question  was: 
EHd  the  servant  exercise  ordinary  care  to  avoid 
the  injury?  If  he  did,  the  plaintiff  could  not 
recover,  no  matter  how  wanting  the  servant 
may  have  been  in  general  competency ;  while, 
if  he  did  not  exercise  such  care,  piautiff  was 
entitled  to  recover,  even  If  the  servant  possessed 
the  utmost  degree  of  efiBciency  and  skill  in  the 
performance  of  his  duty.  The  sole  question 
therefore  was:  What  was  the  conduct  of  the 
servant  at  the  time?  And  this  was  to  be  unem- 
barrassed by  any  consideration  of  his  general 
qualifications." 

In  the  earlier  case  of  Towle  v.  Pacific  Im- 
provement Co.,  98  Cal.  342,  33  Pac.  207,  the 
court  had  declared  the  same  rule,  although 
it  was  there  applied  to  a  somewhat  different 
state  of  facts.  Quoting  from  2  Thompson  on 
Negligence,  p.  804,  the  court  said.  In  the 
Towle  Case,  that: 

"The  principle  is  that  the  question  whether  a 
person  was  at  a  given  time  in  the  exercise  of 
due  care  is  to  be  resolved  upon  evidence  of  what 
took  place  at  the  time,  and  not  upon  evidence 
of  the  general  character  he  may  sustain." 

See,  also,  Spear  v.  United  Railroads,  16 
Cal.  App.  637,  117  Pac.  956;  Carr  v.  Stem, 
17  CaL  App.  397, 120  Pac.  35;  Mlnot  v.  Suave- 
ly, 172  Fed.*  212,  97  C.  C.  A.  30,  19  Ann.  Oas. 
996. 

[3,4]  Under  instruction  13,  the  Jury  was 
authorized  to  bold  the  defendant  liable  be- 
cause It  had  employed  an  incompetent  motor- 
man,  even  though  the  evidence  of  the  facts 
surrounding  the  accident  may  not  have  been 
sufildent,  in  and  of  itself,  to  show  that  the 
motorman  had  failed  to  exercise  due  care. 
The  vice  of  the  instruction  is  not  remedied 
by  the  concluding  words  that  "defendant 
would  be  liable  for  any  injury  proximately 
caused  by  its  failure  in  these  respects."  The 
argument  is  that  the  mere  employment  of  an 
incompetent  motorman  could  not  proximately 
cause  the  injury.  If  the  motorman  was  not 
negligent  on  the  particular  occasion.  But 
the  answer  to  this  suggestion  is  that  the  nat- 
ural effect  of  testimony  of  incompetency,  la 


to  lead  the  Jury  to  infer  that  the  person 
whose  conduct  is  In  question  failed  to  act 
properly  at  the  time  and  in  the  very  matter 
under  investigation.  Wigmore  on  ETvidence, 
i  65.  The  error  is  emphasized  by  the  court's 
refusal  to  give  the  instmctioa  requested  by 
the  appellant  The  requested  charge  was  de- 
signed to  limit  the  jury,  on  the  question  of 
the  defendant's  negligence,  to  an  examina- 
tion of  the  conduct  of  the  motorman  at  the 
very  time  In  controversy.  As  we  hare  seen, 
the  defendant  was  entitled  to  have  the  in- 
quiry so  limited. 

[5]  If  there  had  been  no  evidence   bear- 
ing upon  the   question   of  the  motorman's 
competency,  these  errors  might,  perhaps,  be 
regarded  as  of  little  moment.     But  the  bill 
of  exceptions  contains  an  explicit  statement 
that  the  motorman,   when   testifying   as  a 
witness,  was  dull,  slow,  and  hesitating ;    that 
he  showed  a  lack  of  knowledge  of  the  ap- 
pliances used  on  the  car;    and  that    "the 
jury  might  readily  have  drawn  the  conclu- 
sion from  his  manner  of  testifying,  and  his 
appearance  on  the  witness  stand,   that  he 
was  incompetent  to  serve  as  a  motorman  at 
the  time  of  the  collision."    As  we  have  al- 
ready said,  the  evidence  left  the  true  cause  of 
the  accident  in  great  doubt    We  cannot  saj- 
that,  if  this  Instruction  had  not  been  given, 
the  jury  ought  nevertheless,  to  have  found 
In  favor  of  the  plaintiffs.    We  cannot  even, 
after  a  careful  review  of  the  evidence,  say 
that   the   jury,   under  proper   instructions, 
would  probably  have  reached  a  conclasion  in 
favor  of  the  plaintiffs.    Under  these  circiim- 
stances,  we  would  not  be  justified,  even  un- 
der the  liberal  provisions  of  section  4%  of 
article  6  of  the  Constitution,  in  disregarding 
the  error  and  denying  a  new  trial. 

[6]  As  a  guide  to  the  further  proceedings 
which  must  be  had,  we  may  reffer  briefly  to 
some  criticisms  directed  by  the  appellant 
against  the  remaining  Instructions  of  the 
court  We  are  not,  in  this,  to  be  understood 
to  hold  that  the  objections  whidi  we  find 
to  he  good  would  alone  justify  a  reversal. 
Instruction  14  states  that  it  is  the  duty  of 
drivers  of  street  cars  to  have  their  power 
under  control,  and  so  use  the  control  "as  to 
avoid  Injury  whenever  possible."  The  words 
"whenever  possible"  put  too  stringent  an 
obligation  upon  the  operator  of  the  car.  His 
duty  is  to  exercise  ordinary  care,  and  the 
court  so  Instructed  the  jury,  in  other  parts 
of  its  charge.  It  would  be  well,  ui)on  another 
trial,  to  obviate  possible  confusion  by  modi- 
fying Instruction  14. 

[7]  We  think  there  was  no  substantial  er- 
ror in  instructions  12,  15,  and  17,  tegarding 
the  right  of  the  driver  of  the  automobile  to 
drive  upon  the  part  of  the  street  occupied 
by  the  street  car  track.  It  Is  true,  general- 
ly, and  more  especially  where,  as  here,  the 
portion  of  the  street  beyond  the  tracks  is 
not  passable,  that  the  driver  of  any  vehicle 
has  the  right  (always  subject  to  the  duty 
to  exercise  due  care)  to  drive  on  the  pait 
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of  tbe  street  occupied  by  the  street  car  rails, 
Tbe  appellant's  complaint  seems  to  be  based 
on  tlie  proposition  that  It  was  negligent  for 
the  plaintiff  to  drlre  onto  tbe  left-hand  track. 
But  this  subject  was  covered  by  other  in- 
structions, and  was  not  Involred  In  the  in- 
structions now  under  consideration. 

[S,  9]  A  point  is  made  of  an  ordinance  of 
the  dty  of  San  Diego,  providing  that  every 
person  driving  a  vehicle  on  any  street  shall 
"on  all  occasions  when  it  Is  practicable  so 
to  do,  travel  on  the  right  side  of  such  street, 
and  as  near  the  right-hand  curb  thereof  as 
possible."  The  ordinance  was  not  Intended 
to  prohibit  the  use  of  the  left-hand  side  of 
the  street  under  all  drtnimstances.  The  only 
part  of  the  street  that  was  passable  was  that 
occupied  by  the  tracks.  There  was  no  way 
for  the  plaintiffs  to  pass  the  east-bound  car 
except  by  going  to  the  left  of  It.  In  a  cer- 
tain sense  it  was  "practicable"  for  them  to 
remain  behind  that  car,  stopping  whenever  It 
stopped,  and  being  delayed  by  it  as  long  as 
It  remained  upon  the  portion  of  Washington 
street  that  was  undergoing  repairs.  But  we 
do  not  think  that  the  ordinance  should  be 
given  so  strict  an  interpretation.  Whether  it 
was  reasonable,  under  the  circumstances,  to 
hold  the  driver  of  an  automobile  to  this 
Inconvenient  mode  of  travel,  was,  we  think, 
a  question  for  the  Jury.  They  may  well 
have  concluded  that  it  was  not  "practicable" 
for  Langford  to  keep  on  the  right  of  the 
road  where,  by  so  doing,  he  would  be  unduly 
blocked  in  his  progress. 

[10]  Complaint  is  made  of  the  action  of 
the  court  In  instructing  tbe  Jury  upon  the 
last  clear  chance  doctrine.    It  is  exceedingly 
doubtful  whether  there  was  any  evidence  to 
which  these  Instructions  were  applicable.    We 
do  not,  however,  express  any  definite  view  on 
this  point,  as  the  evidence  may  be  different 
upon  another  trial.    We  do  not  agree  with 
the  appellant's  contention  that  facts  showing 
the  applicability  of  the  "last  clear  chance" 
rule  must  be  allied  in  tbe  complaint.    The 
appellant  relies  upon  Esrey  v.  Southern  Pa- 
cific Co.,  88  CaL  399,  406,  26  Pac.  211.    The 
decision  did  not  turn  upon  tbe  question  of 
pleading,  and  what  is  said  in  the  opinion 
on  this  point  is  little  more  than  a  passing 
Intimation.     On  the  second   appeal  In  the 
same  case  (Esrey  v.  Southern  Pacific  Co., 
103  Cal.  541,   546,   37  Pac.   500),   the  court 
seemed  to  view  with  doubt  the  suggestion, 
made  on  the  first  appeal,  that  the  complaint 
should  have  charged  that  the  defendant  acted 
willfully  and  wantonly,  but  was  compelled  to 
accept  it  as  binding  under  the  "law  of  the 
case''  rule.     Well-considered  cases  In  other 
jurisdictions  bold  that  the  plaintiff  may  re- 
ly upon  the  last  clear  chance  doctrine  where 
he  has  made.pr(^>er  allegation  that  his  in- 
jur}' was  caused  by  tbe  defendant's  want 
ot  reasonable  care,  and  tbe  defendant  has 
•lenled  this  allegation.    Nathan  v.  Hallway, 


118  N.  C.  1066,  24  S.  B.  511;  Crowley  v.  B. 
0.,  ett.  By.  Co.,  65  Iowa,  658,  20  N.  W.  467, 
a  N.  W.  918.  As  was  said  in  the  North 
Carolina  case: 

"In  contemplation  of  law,  the  injury  is  not 
attributed  to  the  wrongful  act  unless  it  is  shown 
to  be  the  immediate  and  proximate  cause.  So 
that  the  alleg-ation  by  the  plaintiff  that  lie  in- 
juiy  was  due  to  the  defendant's  carelessness, 
and  the  denial  of  that,  coupled  with  the  aver- 
ment by  defendant  that  the  contributory  negli- 
gence of  the  plaintiff  was  the  cause,  necessarily 
involves  the  question  whether  the  defendant  neg- 
ligently omitted  to  avail  itself  of  the  last  dear 
chance  to  avoid  the  accident  by  the  perform- 
ance of  a  legal  duty." 

[11]  Instruction  No.  10,  given  at  the  re- 
quest of  the  plaintiffs,  contained  tbe  state- 
ment that  "street  cars  with  proper  appli- 
ances are  easily  stopped."  This  declaration 
should  have  been  omitted.  In  the  first  place. 
It  Involves  a  charge  upon  a  matter  of  fact. 
Next,  it  was  misleading.  In  that  it  suggested 
to  the  Jury  that  the  suflBdency  of  the  appli- 
ances on  defendant's  cars  was  Involved, 
whereas  no  such  question  was  presented  by 
the  pleadings  or  the  evidence.  Still  further, 
the  words  "easily  stopped"  are  too  uncertain 
to  furnish  a  standard  of  any  value.  One  per- 
son might  think  that  a  car  was  "easily 
stopped"  if  it  could  be  stopped  within  40  feet, 
whUe  another  might  think  it  could  not  be 
easily  stopped  unless  brought  to  a  standstill 
after  runhing  10  or  15  feet. 

Some  other  Instructions  are  criticized; 
but  we  think  that,  on  a  reading  of  the  charge 
as  a  whole,  the  objectionable  matter  pointed 
out  by  the  appellant  is  not  such  as  to  have 
caused  any  material  misunderstanding  on 
the  part  of  the  Jury. 

The  Judgment  and  the  order  denying  a 
new  trial  are  reversed. 

We  concur:  SHAW,  J.;  LAWLOK,  J. 


In  re  SBILER'S  ESTATE.     (S,  P.  8189.) 
(Supreme  Court  of  California.    March  6,  1917.) 
Appeal  and  Ebbor  «s»S46(1)— Thcelt  Ap- 

PBAL. 

Although  Code  Civ.  Proc.  |  1716,  provides 
that  an  appeal  must  be  taken  within  60  days, 
an  appeal  from  an  order  admitting  a  will  to  pro- 
bate 18  timely  if  taken  within  30  days  after 
determination  of  a  motion  for  a  new  trial  in 
view  of  section  939  as  amended  in  1915  (St. 
1015,  p.  205),  providing  that  if  proceedings  are 
pending  for  a  new  trial  the  time  for  appeal 
from  the  judgment  shall  not  expire  until  30  days 
after  entry  of  the  order  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1895.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Prandsco;  J.  V. 
Coffey,  Judge. 

In  the  matter  of  the  Estate  of  Paul  Seller, 
deceased.  Motion  to  dismiss  an  api)eal  from 
an  order  admitting  a  will  to  probate.  Mo- 
tion denied. 


4s>For  other  essw  i 
164  P.— 26 
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J.  B.  Pemberton  and  A.  6.  Kazebeer,  both 
of  San  Francisco,  for  appellant  Louise  Ma- 
lone.  CulUnan  &  Blckey,  Wilson  &  Haines, 
Hugh  K.  McKevitt,  and  Tbeo.  Bell,  all  of  San 
Francisco,  for  respondent. 

PER  CURIAM.  This  is  a  moUon  to  dis- 
miss an  appeal  from  an  order  admitting  a 
will  to  probate  on  the  ground  that  the  ai»- 
peal  was  not  taken  within  the  time  allowed 
by  law.  •  It  was  not  taken  within  60  days 
after  the  date  of  the  entry  of  the  order  (sec- 
ti<«  1715,  Code  Civ.  Proa),  but  it  was  taken 
within  30  days  after  a  motion  for  a  new  trial 
duly  made  was  determined  (section  939,  Code 
Civ.  Ppoc.). 

The  court  Is  of  the  opinion  that  the  provi- 
sion of  sectl(Hi  939,  Code  of  Civil  Procedure, 
as  amended  in  1915  (St  1915,  p.  205),  provid- 
ing that  if  proceedings  on  motion  for  a  new 
trial  are  pending,  the  time  for  appeal  from 
the  Judgment  shall  not  expire  until  80  days 
after  entry  in  the  trial  court  of  the  order  de- 
termining the  motion  for  a  new  trial  or  other 
termination  In  the  trial  court  of  the  proceed- 
ings upon  such  motion,  is  applicable  In  the 
matter  of  an  appeal  from  an  order  admitting 
a  wlU  to  probate,  and  for  that  reason  the  nx>- 
Uon  to  dismiss  the  appeal  is  denied. 


KLOSTBR  V.  HAWN.     (Civ.  1905.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Feb.  27,  1017.) 

1.  JjASDU>kd  and  Tenant  «=9322— Cboppino 

CONTBACTS  —  CONSTBUCTION  —  ACTS  OF  PAB- 
TIES. 

Regardless  of  exact  terms  of  a  cropping  con- 
tract, the  trial  court  will  not  be  put  in  error  for 
interpreting  it  in  accordance  with  the  acts  of  the 
parties  in  making  a  number  of  partial  settle-' 
ments. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  f|  1353,  1354,  1357.] 

2.  Appeal  and  Ebbob  €=31032(2)— Bt7Bden  of 
Showing  Ebrob— Rejection  of  Evidence. 

Plaintiff  and  defendant  were  landlord  and  ten- 
ant on  share-cropping  lease.  The  landlord  sued 
in  unlawful  entry  and  detainer  and  later  for 
recovery  of  money  received  by  the  tenant  for  the 
crops.  The  actions  were  tried  together,  and  the 
tenant  cross-complained  for  money  and  labor  in 
cropping  the  land.  PlaintlS  sought  to  show  that 
be  had  ordered  a  surveyor  to  check  over  the  land 
and  determine  what  work  defendant  did,  and 
also  to  introduce  testimony  of  the  surveyor  as 
to  what  he  found.  The  surveyor's  maps  were 
admitted,  but  his  testimony  and  that  of  plain- 
tiff were  excluded  in  rebuttal,  plaintiff  having 
gone  into  the  matter  on  direct  examination.  The 
record  fails  to  show  that  the  evidence  rejected 
would  have  added  anything  shown  by  the  maps, 
nor  does  it  show  the  issues  in  the  unlawful  de- 
tainer action.  Held,  that  such  showing  does  not 
sustain  plaintiff's  burden  of  proving  error. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig  H  4048,  404^.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;   George  E.  (Church,  Judge. 

Action  by  Jules  Kloster  against  C.  W. 
Hawn,  wherein  defendant  filed  a  cross-com- 


plaint   Jiidgm«it  for  defendant,  and  plain- 
tur  appeals.    Afflnned. 

L.  N.  Barber  and  F.  W.  Dodcer,  both  of 
Fresno,  for  appeUant  W.  D.  Crlchton  and 
C.  K.  Bouestell,  both  of  Fresno,  for  respond- 
ent 

LENNON,  P.  J.  This  Is  an  appeal  hy  the 
plaintiff  from  a  Judgment  In  the  defendant's 
favor  for  the  sum  of  ^40  and  costs  upon 
his  answer  and  cross-complaint. 

The  record  discloses  the  following  facts: 
During  the  years  from  1913  to  1915,  inclusive, 
the  plaintiff  and  defendant  stood  in  the  rela- 
tion of  landlord  and  tenant  with  respect  to 
a  certain  tract  of  land  in  Fresno  county, 
which  the  defendant  was  to  work  on  shares 
under  a  cropping  lease.    During  the  close  of 
the  latter  year  the  plaintiff  commenced  an 
action  In  unlawful  detainer  for  the  ouster 
of  the  defendant  from  the  land.    The  defend- 
ant  apparently  appeared  and   answered  in 
that  action,  and.  Issues  being  thus  made  up. 
the  cause  was  ready  for  trial.    In  the  mean- 
time the  plaintiff  commenced  the  present  ac- 
tion against  the  defendant  for  the  recover?^ 
of  money  alleged  to  have  been  received  by 
the  latter  for  the  plaintiff's  use  and  benefit 
from  the  sale  of  certain  crops  raised  upon 
the  land.    The  defendant  appeared  in  that 
action  with  an  answer  and  cross-compIalnt 
for  money  expended  in  plowing  and  check- 
ing the  land  In  question  upon  an  oral  agree- 
ment with  the  defendant  providing  for  the 
extent  and  compensation  of  sudi  work.    Plain- 
tiff answered  said  cross-complaint,  admitting 
the  making  of  an  oral  agreement  with  the 
defendant  for  the  leveling,  checking,  plowing, 
and  seeding  of  certain  portions  of  the  land 
In  question,  but  denying  that  its  terms  were 
those  alleged  by  the  defendant,  and  averring 
that  the  defendant  had   not  performed  or 
C(»npleted  the  performance  of  his  part  of  said 
agreement    The  issues  in  this  action  having 
been  thus  made  up,  both  of  said  causes  came 
on  for  trial,  whereapou  It  Was  stipulated  by 
counsel  for  the  respective  parties  that  the 
two  causes  should  be  tried  together.    The 
court  permitted  this  to  be  dmie,  and  npoa 
such  dual  trial  the  plaintiff  apparently  took 
the  laboring  oar,  and  undertook   to  testitr 
upon  his  examination  with  respect  to  the 
amount  of  leveling  and  checking  of  the  land 
which  the  defendant  had  done  during  the 
years  In  question,  and  also  as  to  the  various 
transactions  between  the  defendant  and  bin- 
self  relating  to  said  agreement  and  its  per- 
formance,  and  also  as  to  the   settlements 
made  from  time  to  time  as  the  products  of 
the  land  were  sold  and  their  proceeds  dirid-i 
ed.     The  defendant  also  testifled  as  to  the 
terms  of   the  oral   agreement  between  the 
parties,  with  respect  to  the  leveling,  check- 
ing, and  cultivation  of  the  land,  and  the  ap- 
plication from  time  to  time  of  the  moneys 
reallised   from  the  disposition  of  its  crops. 
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Xlte  contt  foand  from  the  evidence  before  It 
tbat  there  was  a  balance  due  the  defendant 
ot  $340,  and  rendered  its  Judgment  accord- 
ingly.    Plaintiff  appeals. 

Appellant's  first  contention  is  that  the  evi- 
dence Is  insufficient  to  sustain  the  findings 
of  the  court  in  the  particular  respect  that  it 
falls  to  show  that  the  defendant  bad  so  far 
completed  the  work  of  leveling  and  ctae<Alng 
the  land  in  question,  according  to  the  terms 
of  the  oral  agreement  between  the  parties,  as 
to  be  entitled  to  recover  the  amount  awarded 
him.  and  that  In  respect  tO'hls  bross-com- 
plalnt  for  the  value  of  such  work,  his  action 
was  prematurely  brought. 

[1]  From  a  reading  of  the  whole  record 
we   are  unable  to  say,  however,  that  the 
court  was  in  error  in  reaching  the  co'nclu- 
sl<m  arrived  at  by  It    Whatever  may  have 
been  the  precise  terms  of  the  original  oral 
understanding  between  the  parties  as  to  the 
extent  to  whldi  the  work  of  the  defendant 
In  leveling  and  checking  the  whole  of  the 
land,  or.  even  the  whole  or  any  part  of  one 
or  more  of  its  several  lots,  should  proceed 
before  he  was  entitled  to  be  paid  for  such 
work,  the  record  does  show  that  the  parties 
by  their  conduct  in  making  their  settlements 
from  time  to  time,  as  the  products  of  the 
land  were  sold,  placed  their  own  construc- 
tion upon  the  contract  in  suit,  which  in  ef- 
fect was  tliat  the  defendant  was  to  be  paid 
from  time  to  time  a  specified  sum  per  acre 
for  the  work  actually  done  by  him,  regardless 
of  whether  or  not  the  whole  or  any  part  of 
said  work  had  been  completed.    We  are  not, 
therefore,    prepared   to   say   that   the   trial 
court  was  in  error  In  interpreting  the  con- 
tract in  suit  in  keeping  with  the  conduct  of 
the  parties  thereto.     Nor  can  we  say  from 
the  record  before  us  that  the  sum  awarded 
to  the  defendant  was  not  Justified  by  the 
evidence  adduced  upon  the  whole  case. 

[2]  The  next  and  final  contention  of  the 
plaintiff  is  that  the  court  erred  in  its  refusal 
to  permit  him  to  testify  in  rebuttal  as  to  his 
having  ordered  a  surveyor  to  make  a  survey 
of  the  land  for  the  purpose  of  showing  the 
amount  of  leveling  and  checking  done  by  the 
defendant,  and  was  also  In  error  in  refusing 
to  permit  the  surveyor  to  testify  as  to  what 
woi^  his  survey  showed  to  have  been  done 
by  the  defmdant  Had  this  cose  been  tried 
alone  there  could  be  no  doubt  that  the  ruling 
of  the  trial  court  in  refusing  to  permit  the 
introduction  of  this  offered  evidence  upon 
the  objection  that  it  was  not  rebuttal  would 
be  error.  It  was  clearly  in  proper  rebuttal 
of  the  defendant's  evidence  in  support  of  his 
cross-complaint  In  this  action;  but  whether 
It  was  prejudicial  error  sufficient  to  require 
a  reversal  of  the  Judgment  Is  another  ques- 
tion. The  only  matter  to  which  the  plaintiff 
was  called  In  rebuttal  was  as  to  his  having 
ordered  the  survey.  This  would  seem  to  be 
rather  Immaterial,  tor  whether  or  not  the 


plaintiff  had  ordered  the  survey  would  not 
affect  the  Integrity  or  value  of  the  survey  or 
of  the  surveyor's  testimony  regarding  it  had 
he  been  allowed  to  so  testify.  The  material 
error,  if  any,  lay  In  the  refusal  of  the  court- 
to  permit  the  testimony  of  the  surveyor  to 
be  given;  but  in  this  respect  the  record 
shows  that  the  surveyor,  when  called  as  a 
witness  by  plaintiff,  did  testify  without  ob- 
jection to  the  extent  of  identifying  the  maps 
which  he  had  made  purporting  to  show  the 
amount  of  leveling  and  checking  which  had 
been  done  by  the  defendant  upon  the  land. 
These  maps  were  then  offered  and  admitted 
in  evidence ;  and  it  was  after  these  were  be- 
fore the  court  that  the  objection  was  for  the 
first  time  made  and  sustained  to  the  ques- 
tions asked  of  the  surveyor  as  to  the  level- 
ing and  checking  of  the  land.  The  maps  are 
not  before  us;  and  we  are  therefore  unable 
to  say  that  the  evidence  of  the  surveyor,  If 
presented,  would  have  added  anything  to 
what  had  already  been  shown  upon  the  face 
of  his  map.  The  burden  was  upon  the  ap- 
pellant to  affirmatively  show  reversible  error 
of  the  court  in  its  ruling  in  respect  to  this 
matter;  and  we  cannot  say  that  such  error 
appears  in  the  at>sence  of  some  affirmative 
showing  or  claim  that  the  testimony  of  the 
surveyor  would  have  added  anything  to  that 
which  had  been  already  exemplified  on  the 
face  of  hie  maps.  Aside  from  this,  however, 
there  is  no  record  here  as  to  what  the  issues 
ivere  In  the  action  for  unlawful  detainer, 
and  in  which  it  may  well  be  that  the  evi- 
dence above  offered  would  not  have\  been 
proper  rebuttal.  It  does  appear,  however, 
that  upon  the  trial  the  plaintiff  did  assume 
to  testify  in  diief  as  to  the  deficiencies  In 
the  defendant's  work.  The  trial  court,  with 
the  record  of  both  cases  before  it,  held  that 
the  plaintiff,  having  gone  into  the  matter  in 
chief,  should  have  exhausted  his  proofs.  In 
view  of  the  state  of  the  record  we  are  unable 
to  say  that  in  so  doing  the  court  abused  the 
discretion  with  which  by  the  Code  it  is  in- 
vested as  to  the  order  of  proof  in  the  dual 
trial  before  it. 
Judgment  affirmed. 


We    concur: 
ABDS,  J. 


EEIRRIOAN,     3.;     BICH- 


PIERCE  V.  EMPLOYERS'  INDEMNITY 
EXCH.  et  al.     (Civ.  2303.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.  27,  1917.) 

1.  COUBTS   lS=9212  —  DiSTBICT  COUET   OF  AP- 

PEAi/— Jurisdiction. 
In  an  action  at  law  wherein  the  amount  ot 
the  demand  was  less  than   $2,(XX),  the  appeal 
should  have   been   taken   to  District  Court  of 
Appeal. 

[Ed.  Note. — For  other  cases,  see  Courts.  Cent. 
Dig.  SI  511,  513-515.] 
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2.  CovBTs  «=»212-Cot;kt  Without  Jubisdio- 
TioN— PowKB  TO  Make  Ordebs— Statutb. 

Const,  art.  6,  |  4,  defining  the  appellate  ju- 
risdiction of  the  Supreme  Court  and  of  the  Dis- 
trict Courts  of  Appeal,  and  providing  that  no 
appeal  to  either  of  such  courts  shall  be  dismissed 
because  not  taken  to  the  proper  court,  but  the 
cause  shall  be  transferred  to  the  proper  court  on 
just  terms,  does  not  give  to  the  court  to  which 
an  appeal  has  been  wronci;  taken  any  jurisdic- 
tion to  make  orders  extending  time,  or  any  other 
vjrders  except  the  order  of  transfer,  and,  though 
the  Supreme  Court  may  transfer  any  case  from 
a  District  Court  of  Appeal  to  the  Supreme 
Court,  until  it  has  made  such  order  of  transfer 
it  is  without  jurisdiction  bver  cases  in  which  the 
Constitution  provides  that  appeal  shall  be  taken 
to  a  District  Court  of  Appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  fi  511,  513-516.] 

3.  Appbai.  and  Ebbob  «=9773(2)— FAiLtrsB  to 
File  Opening  Bbief— Dismissal. 

Where  the  time  for  filing  appellant's  opening 
brief  had  expired  when  notice  of  motion  to  dis- 
miss was  served  and  filed,  respondent  is  entitled 
to  dismissal  as  called  for  by  her  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  3104,  3108.] 

Action  by  Ita  Pierce  against  the  Elmployers' 
Indemnity  Exchange  and  another.  From  a 
judgment  for  plaintiff,  the  named  defendant 
appealed  to  the  Supreme  Court,  which  trans- 
ferred to  the  District  Court  of  Appeal,  and 
plaintiff  moves  to  dismisa  Motion  to  dismiss 
granted. 

Oliver  O.  Clark,  George  M.  Plerson,  and 
Claud  B.  Andrews,  all  of  Los  Angeles,  for 
appellant.  Ingall  W.  Bull  and  Fleming  ii 
Woodard,  all  of  Los  Angeles,  for  respondents. 

PEB  CUBIAM.  [1]  This  was  an  action 
at  law  in  which  the  amount  of  the  demand 
was  less  than  $2,000,  and  the  appeal  should 
have  been  taken  to  this  court  Nevertheless 
the  defendant  Employers'  Indemnity  Ex- 
change appealed  to  the  Supreme  Court,  and 
filed  its  transcript  with  the  clerk  of  that 
court  pn  the  19th  day  of  December,  1916. 
By  order  of  February  6,  1917,  the  Supreme 
Court  transferred  the  case  to  this  court; 
the  transfer  being  made  on  Jurisdictional 
grounds.  No  brief  having  been  filed  on  be- 
half of  the  appellant,  the  respondent  Pierce, 
on  February  8,  1917,  served  and  filed  notice 
of  motion  to  dismiss,  stating,  among  other 
grounds  of  motion,  that  appellant  had  not 
filed  its  brief  or  points  and  authorities 
within  30  days  from  the  time  of  filing  the 
transcript  More  than  30  days  after  the 
transcript  was  filed,  and  before  the  transfer 
of  the  case  to  this  court  the  Cliief  Justice 
of  the  Supreme  Court  signed  an  order  ex- 
tending appellant's  time  for  filing  points  and 
authorities  until  the  19th  day  of  February, 
1917 ;  and  on  the  19th  day  of  February,  1917, 
the  presiding  justice  of  this  court  signed 
an  order  which  was  entered  in  the  minutes, 
extending  appellant's  time  for  the  same  pur- 
pose for  a  further  period  of  fifteen  days. 
Without  doubt  the  order  obtained  from  the 


Chief  Justice  of  the  Supreme  Court  was  In- 
advertently made  by  him  without  having 
his  attention  called  to  the  fact  that  the  ap- 
peals had  been  taken  to  the.  wrong  court 
Section  4  of  article  6  of  the  Constitution, 
after  defining  the  appellate  Jurisdiction  of 
the  Supreme  Court  and  of  the  District  Courts 
of  Appeal,  states  that  no  appeal  to  either  of 
those  courts  shall  be  dismissed  for  the  rea.son 
only  that  the  same  was  not  taken  to  the 
proper  court,  "but  the  cause  shall  be  trans- 
ferred to  the  proper  court  upon  snch  terms  as 
to  costs  or  otherwise  as  may  be  Just,  and  shall 
be  proceeded  with  therein  as  If  regniarly  ap- 
pealed thereto." 

[2]  It  has  never  been  held  that  this  sarlog 
clause  of  the  Constitution  gives  to  the  court 
to  which  the  appeal  has  been  wrongly  taken 
any  jurisdiction  to  make  orders  extending 
time,  or  any  other  orders,  in  such  a  case, 
except  the  order  of  transfer.  It  is  true  that 
the  Supreme  Court  may  transfer  any  case 
from  a  District  Court  6f  Appeal  to  the  Su- 
preme Court;  but,  until  it  has  made  such 
order  of  transfer,  it  is  without  jurisdictioo 
over  cases  in  which  the  Constltutiou  provides 
that  the  appeals  shall  be  taken  to  a  District 
Court  of  Appeal.  The  appellant  cannot  by 
its  own  mistake  confer  jurisdiction  contrary 
to  the  Constitution.  The  order  made  by  the 
presiding  justice  of  this  court  extending  the 
time  of  appellant  for  fiUng  its  opening  brief 
was  made  without  knowledge  that  respond- 
ent had  served  and  filed  a  notice  of  motion  to 
dismiss  the  appeals,  and  would  not  have  been 
made  if  that  fact  had  been  called  to  his  at- 
tention.    That  order,  therefore,  is  revoked. 

[3]  As  the  time  for  filing  appellant's  open- 
ing brief  had  expired  on  the  8th  day  of  Feb- 
ruary, when  the  notice  of  motion  to  dismiss 
was  served  and  filed,  respondent  is  entitled 
to  a  dismissal  as  called  for  by  her  motion. 
The  rule  to  this  effect  has  been  settled  by 
several  decisions,  among  which  are  Bamhart 
V.  Conley,  17  Cal.  App.  230,  119  Pac.  200; 
McCabe  v.  Healey,  l.'?9  CaL  80,  72  Pac.  359; 
Coats  V.  Coats,  146  Cal..  443,  80  Pac.  694. 

Bespondent's  motion  to  dismiss  the  appeal! 
Is  granted. 


CHAMBERS  et  aL  v.  BKT.MORB  I.AND  & 
WATER  CO.     (Civ.  2219.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
forhia.    Feb.  24,  1917.) 

1.  Landlobd  and  Tenant  «=3l59<2)— Leases 
— Bbeacu  of  Contbact— Kvidencb. 
In  an  action  against  a  landlord  for  breach 
of  an  agreement  in  a  lease  contract  to  construct 
beadgates  to  enable  the  tenant  to  irrigate  the 
land,  evidence  held  to  warrant  a  finding  that  the 
landlord's  failure  to  construct  such  headgates  wr> 
the  proximate  cause  of  the  damage  sustained  by 
the  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  611.] 
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2.  Lanszaibd  and  Tkhakt  «=3l5&(2)— DBantNB- 

Where  the  faflnre  ot  the  landlord  to  con- 
struct headgates  enabling  lessees  to  irrigate  land 
c&ased  a  crop  failure  on  a  large  portion  of  the 
land  planted,  the  lessees  cannot  be  denied  recov- 
ery on  the  ground  that  they  should  have  con- 
structed the  headgates  themselves,  it  appearing 
that  such  gates  would  have  cost  npTraids  of 
$2,000,  for  in  such  case  the  lessees  had  the  right 
to  rely  00  the  landlord's  agreement,  and  the 
caSe  does  not  fall  within  the  rule  warranting  de- 
nial of  damages  where  one  injured  might  have 
prevented  the  injury  by  reasonable  diligence  and 
slight  expense. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   Cent.  Dig.  f  611.] 

3.  New   Tbzal  *=>102(2)— Right  to— Nbwlx 
Discovered  Evidence. 

A  new  trial  will  not  be_  granted  on  the 
ground  of  newly  discovered  evidence  which  was 
almost  -whoUy  cumulative,  particularly  where  it 
appeared  that  the  unsuccessfol  party  by  the  ex- 
ercise of  reasonable  diligence  could  have  procured 
such  evidence  at  trial. 

[£d.  Note.— For  oOtet  caaes,  see  New  Trial, 
Cent.  Dig.  {  211.] 

4.  CoTTSTB  «=»91(1)—Dboibionb— Precedents. 

The  last  decision  of  a  court  of  last  resort, 
though  Inconsistent  with  an  earlier  decision,  is 
deemed  to  establish  the  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {S  313,  325.] 

Appeal  from  Superior  Coari:,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  B.  L.  Chambers  and  another 
against  the  Belmore  Land  &  Water  Compa- 
ny; a  corporation.  From  a  judgment  for 
plaintiffs  and  an  order  denying  a  new  trial, 
defnidant  appeals.    Affirmed. 

Barstow,  Beach  ft  Bohe,  of  Los  Angeles, 
for  appellant.  Drew  Pmltt  and  H.  G.  Red- 
wine,  both  of  Los  Angeles,  for  respondents. 

SHAW,  J.  The  subject  of  this  action  Is  de- 
fendant's alleged  liability  for  damages  due 
to  Its  breach  of  the  terms  of  a  contract  of 
lease  made  to  plaintiffs.  Upon  trial  judgment 
was  entered  in  favor  of  plaintiffs,  from 
which,  and  an  order  denying  its  motion  for 
a  new  trial,  defendant  appeals. 

[1]  The  evidence  tended  to  establish  the 
following  facts :  Defendant  was  the  owner  of 
a  large  tract  of  land  in  Fresno  county,  which 
It  leased,  for  the  growing  of  grain  thereon,  to 
plaintiffs,  who  agreed  to  pay  defendant  as 
rental  therefor  one-flfth  of  the  crop  grown 
thereon  during  the  season  of  1912.  The  land 
was  located  in  an  arid  zone,  by  reason  of 
which  fact  it  was  necessary  In  the  growing  of 
crops  thereon  to  irrigate  the  same.  The 
scarce  of  supply  of  water  for  such  irriga- 
tion was  two  streams  known  as  Silver  creek 
and  Panoche  creek,  having  their  sources  In 
the  mountains,  and  which  as  a  rule  during 
the  rain  and  flood  seasons  afforded  a  sup- 
ply of  water,  which,  however,  varied  from 
year  to  year,  depending  upon  the  precipita- 
tion of  moisture  upon  the  watershed  trib- 
utary to  said  creeks.    In  order  to  utilize  the 


waters  of  the  creeks  for  irrigating  the  land, 
it  was  necessary  to  construct  a  dam  across 
the  streams  whereby  to  divert  the  water 
therefrom  into  a  main  canal,  by  means  where- 
of and  lateral  ditches  connected  with  said 
main  canal,  it  was  distributed  over  the  land. 
The  lease  contained  provisions  as  follows : 

"It  is  agreed  by  party  of  the  first  part  (de- 
fendant), that  he  shall  construct  a  dam  across 
the  Silver  creek  and  Panoche  creek  on  or  before 
December  20,  1911,  and  to  place  headgates  at 
diCFerent  points  of  turnouts.  It  is  agreed  6y 
party  of  the  second  part  (plaintiCFs),  that  he  shall 
use  all  water  from  Silver  creek  and  Panoche 
creek  diligently,  which  means,  as  long  as  water 
can  be  had  in  heads  of  one  hundred  inches  or 
more,  and  that  it  shall  be  turned  either  upon  the 
land  farmed  by  said  second  party,  or  upon  other 
land  owned  by  party  of  the  first  part.  It  is 
further  agreed  on  part  of  party  or  the  second 
part  (plaintifh),  that  he  shall  keep  said  dam 
and  gates  in  repair  and  that  he  will  attend  said 
dam  in  person  or  by  reliable  party  during  heavy 
lains." 

Plaintiffs  entered  upon  the  land  and  in  the 
winter  of  1911  and  1912  plowed  and  prepared 
about  800  acres  thereof  for  grain,  which  they 
seeded  to  barley,  and  also  reconstructed  and 
cleaned  the  lateral  dltdies  extending  through- 
out the  tract  for  use  in  Irrigating  the  grain. 
Defendant  constructed  the  dam  across  said 
streams,  completing  the  same  some  time  in 
February  and  prior  to  there  being  sufficient 
rainfall  to  affect  the  flow  of  water  in  the 
creeks,  but  at  aU  times  neglected  and  refused 
to  construct  the  headgates  which  it  agreed  to 
install  In  the  main  canal  for  the  purpose  of 
diverting  water  therefrom  Into  the  lateral 
ditches,  the  cost  of  which  would  have  been 
about  $2,000.  It  appears  there  was  little 
rainfall  upon  the  watershed  tributary  to  said 
creeks  during  the  winter,  but  that  about 
March  1st  there  was  a  storm  as  a  result  of 
which  the  creeks  were  filled  with  water  for  a 
period  of  about  BO  hours,  during  which  time 
plaintiffs,  as  best  they  could  without  the 
headgates,  and  with  a  sufficient  force  of  men 
and  by  means  of  dirt  dams  constructed  in  the 
main  canal,  Irrigated  about  100  acres  of  the 
barley  whldi  they  had  planted.  It  further 
appears  that,  had  defendant  complied  with 
its  agreement  to  put  in  the  headgates  In  the 
main  canal  as  promised,  the  flow  of  waters 
in  said  creek  during  said  50  hours  could  have 
been  used  to  properly  irrigate  at  least  400 
acres  of  said  barley,  and  that  for  want  of  the 
headgates  it  was  Impossible  for  plaintiffs  to 
control  the  water  and  conduct  It  upon  the 
land,  as  a  result  of  which  at  least  three- 
fourths  of  the  water  which  might  have  been 
used  for  Irrigation  with  the  headgates  In- 
stalled was  lost  and  dissipated.  The  conclu- 
sion of  the  court  was  that,  notwithstanding 
the  light  seasonal  rainfall,  the  flow  of  wa- 
ter In  said  creeks,  had  headgates  been  put 
in  as  agreed  upon,  would  have  enabled  plain- 
tiffs to  Irrigate  400  acres  of  the  barley  In- 
stead of  100,  and  that  the  100  acres  produced 
15  sacks  of  110  pounds  each  per  acre,  which. 
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after  paying  the  rent  reserved  In  said  lease, 
gave  plaintiffs  12  sacks  of  barley  per  acre; 
and  that  said  300  acres  additional,  had  they 
been  Irrigated,  would  have  produced  a  like 
number  of  sacks  per  acre,  the  market  value 
of  which,  after  paying  all  exi)en8e8  connect- 
ed therewith,  would  have  been  *o,078.55. 

While  admitting  Its  breach  of  the  contract 
to  Install  the  headgates,  appellant  Insists  that 
sych  breach  of  the  contract  was  not  the  prox- 
imate cause  of  the  damage  found  to  have  been 
sustained  by  plaintiffs.    Says  appellant: 

"The  record  shows  there  were  many  steps  be- 
tween the  headgates  and  the  actual  securing  of 
a  crop  of  barley." 

It  appears,  however,  that  plaintiffs,  relying 
upon  defendant's  promise,  took  every  step  re- 
quired of  them  in  the  plowing,  seeding,  use  of 
the  water  available  for  Irrigation,  and  grow- 
ing of  a  crop  upon  the  land,  and  that,  owing 
to  the  fact  that  the  flow  of  water  in  said 
streams  during  the  season  of  1912  continued 
for  only  60  hours.  It  was  impossible  by  the 
use  of  dirt  dams  to  irrigate  more  than  100 
acres  of  land,  whereas  with  the  headgates  In- 
stalled, which  would  have  permitted  control 
of  the  flow  of  water,  400  acres  could  have 
been  irrigated  during  said  time.  Nor  is  there 
any  ground  for  claiming  that  the  lack  of 
irrigation  of  the  crop  was  due  to  plaintiffs' 
failure  to  care  for  the  irrigating  system,  since 
there  is  ample  evidence  to  the  contrary.  Ttie 
situation  is  explained  by  the  testimony  of 
one  of  plaintiffs'  witnesses  who,  in  referring 
to  extra  work  doiie,  stated : 

"If  we  bad  had  the  headgates  and  the  turnonts, 
we  would  not  need  to  have  done  this  extra  work. 
We  made  some  of  the  dams  liefore  the  water 
started  and  some  afterwards;  we  had  one  in 
when  the  water  first  came,  ana  we  had  to  go  up 
the  ditch  and  turn  it  out  into  No.  6,  and  we 
bad  to  turn  it  also  to  get  it  in  No.  7.  We  bad 
to  go  to  the  dam  (a  distance  of  four  miles)  and 
turn  the  water  out  of  the  main  canal,  go  back 
down,  put  this  mud  dam  in,  and  go  up  to  the 
canal  again  and  turn  the  water  in  there  again 
and  let  it  come  down.  A  large  part  of  the  time 
during  that  50  hours  the  water  ran  we  had  to 
turn  It  down  the  creek  in  order  to  put  in  the 
mud  dams." 

In  our  opinion.  It  is  apparent  from  the  ev- 
idence that,  whatever  might  have  been  done 
in  preceding  years  when  for  a  long  period  of 
time  the  streams  affoMed  a  continuous  flow  of 
flood  waters,  the  flow  of  water  therein  for  a 
period  of  50  hours  only  during  the  month  of 
March,  1912,  was  Insufficient  to  irrigate  more 
than  100  acres  of  the  land  without  the  bead- 
gates  called  for  by  the  contract;  and  that, 
had  these  gates  been  installed,  the  flow  of 
water,  as  found  by  the  court,  was  adequate 
to  irrigate  400  acres.  Hence  the  proximate 
cause  of  failure  of  the  crop  on  the  300  acres 
of  land  was  want  of  irrigation,  due  directly 
and  solely  to  defendant's  neglect  to  install 
headgates  in  the  main  canal  by  means  of 
which  the  water  diverted  from  the  creeks 
could,  with  the  force  of  men  employed,  have 
been   controlled,    and,    through   the   lateral 


ditches  constructed  therefor  by  plaintifffi. 
properly  distributed  over  the  land. 

[2]  Conceding  the  damage  sustained  to 
have  been  due  to  defendant's  breach  of  the 
contract,  appellant  nevertheless  Insists  that 
plaintiffs  should  themselves  have  construct- 
ed and  installed  the  headgates ;  in  support  of 
which  contention  it  dtes  the  case  of  Mabb 
V.  Stewart,  147  Cal.  413,  81  Pac.  1073,  to  the 
effect  that  In  a  case  of  this  character,  whcrt- 
the  party  injured  could  with  reasonable  dili- 
gence and  slight  expense  have  prevented  the 
injury,  the  measure  of  damage  sustained  is 
limited  to  the  reasonable  cost  of  doing  that 
which  wotild  have  prevented  the  Injury.  To 
the  same  effect  is  1  Sutherland  on  Damages 
(3d  Ed.)  i  88,  where  it  U  said: 

"Where  the  damages  that  would  otherwise  re- 
sult from  a  wrong  of  this  sort  can  be  reduced  by 
reasonable  diligence  and  at  slight  expense  upon 
the  part  of  the  party  injured,  the  measure  of 
damages,  in  case  the  mjnred  party  willfully  and 
negligently  fails  to  use  the  diligence  or  incur  tie 
expense,  is  not  the  serious  consequences  wbiob 
actually  and  naturally  result  from  the  depriva- 
tion, but  is  limited  to  the  reasonable  expense 
which  would  he  necessary  to  prevent  further 
loss." 

In  the  Mabb  Case,  plaintiffs  could  hare 
prevented  damage  to  the  extent  of  nearly  $3.- 
000  by  the  pa.vment  of  $30  wrongfully  exact- 
ed by  the  defendant  therein  as  a  condition  of 
supplying  water  for  irrigation.  While  appli- 
cable to  the  facts  in  that  case,  the  role  has 
no  application  to  the  circumstances  in  the 
case  at  bar.  Plaintiffs  had  the  right  to  as- 
sume tliat  defendant  would,  prior  to  the  need 
therefor,  construct  the  headgates  in  accord- 
ance with  its  agreement  Moreover,  if  there 
was  a  slight  rainfall  only,  the  headgates 
would  have  been  useless  and  of  no  avail  to. 
plaintiffs.  The  cost  was  not  slight,  but,  as 
shown  by  the  evidence,  the  expense  of  in- 
stalling the  same  would  Iiave  been  some  |2,- 
000.  The  conditions  existing  and  cost  of  the 
Improvement  render  the  rule  to  which  we 
have  referred  inapplicable  to  the  case. 

[3]  One  of  the  grounds  for  a  new  trial  was 
newly  discovered  evidence,  in  support  of 
which  defendant  filed  several  afiBdavlts.  An 
examination  of  these  not  only  shows  that  the 
alleged  newly  discovered  evidence  was  touch- 
ing issues  presented  by  the  pleadings,  but 
almost  wholly  cumulative.  Moreover,  it  ap- 
pears that  defendant  by  the  exercise  of  rea- 
sonable diligence  could  have  obtained  the  tes- 
timony of  such  witnesses  for  use  at  the  trial. 
The  issues  being  tendered  by  the  pleadings, 
It  was  the  duty  of  defendant  to  make  such 
preparation  to  meet  the  same  as  it  deemed 
advisable;  and  the  fact  that  it  expected 
plaintiffs  to  produce  said  witnesses  is  no  ex- 
cuse for  its  failure  to  have  produced  them. 

There  is  no  merit  in  the  contention  tliat  the 
court  failed  to  find  upon  material  Issues: 
and  the  claim  that  there  was  a  settlement  be- 
tween the  parties  which,  as  to  plaintiffs' 
claim  for  damages,  constituted  an  accord  aud 
satisfaction,  is  grouadleBS. 
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r4J  Tbe  coart  In  ascertaining  and  determln- 
iog  tlie  damages  sustained  by  plaintiffs  fol- 
lowed the  rule  laid  down  In  Teller  v.  Bay  ft 
River  Dredging  Co.,  151  Cal.  209,  90  Pac.  942, 
12  r..  R.  A.  (N.  S.)  267,  12  Ann.  Gas.  779, 
whiclt  conceding  It  to  be  In  conflict  with  that 
of  Crow  T.  San  Joaqnln,  etc.,  Co.,  130  CaL 
314.  62  Pac.  562,  1058,  cited  by  appellant, 
must  nevertheless,  since  It  Is  later  In  point  of 
tUne.  be  deemed  the  law  upon  the  subject. 

In  our  opinion,  the  appeal  is  without  m^dt^ 
and  the  Judgment  and  order  ixe  therefore 
affirmed. 

We  concur:   CONUET,  P.  J.;   JAMES,  J. 


RICHMOND  DREDGING  CO.  ▼.  INDUS- 
TRIAL ACCIDENT  COMMISSION 
et  «L    (CiT.  2095.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  26,  1017.) 

Mastbb  and  Skbvant  «=>417(7)— Workmkn'b 
Compensation  Act  — Award  on  Conixict- 
iNO  Evidence. 
Where  the  Industrial  Accident  Commission 
made  its  award  of  compensation  to  an  injured 
servant  on  a  fairly  substantial  conflict  in  cir- 
cnmstantial  evidence,  the  appellate  court  cannot 
interfere  with  the  award,  though  the  circumstan- 
tial evidence  affords  strong  reasons  in  support 
of  a  conclusion  contrary  to  that  which  the  com- 
mission reached. 

Petition  for  certiorari,  by  the  Richmond 
Dredging  Company  against  the  Industrial  Ac- 
cident Commission  and  Resto  Sulaver,  to  an- 
nul an  award  of  the  commission.  Writ  dis- 
missed, and  award  affirmed. 

Redman  ft  Alexander,  of  San  Francisco, 
for  petitioner.  Christopher  M.  Bradley,  of 
San  Francisco,  for  req>ondent  Industrial  Ac- 
cident Commission.  C.  Harold  Oaulfield,  for 
respondent  Sulaver. 

PEB  CURIAM.  The  petitioner,  in  support 
of  Its  contention  that  the  award  made  by  the 
Industrial  Accident  Commission  in  this  case 
shonld  be  annulled,  argues  that  the  evidence 
points  all  one  way,  viz.  against  the  conclu- 
sion arrived  at  by  the  c<»nmlssl<m,  and  that 
there  Is  no  evidence  In  the  record  uiion  which 
its  award  can  be  based. 

We  are  of  the  opinion,  however,  that  there 
is  a  conflict  in  the  circumstantial '  evidence 
upon  which  this  award  Is  founded ;  and 
while  we  feel  that  the  commission  might  with 
propriety  have  reached  a  conclusion  diamet- 
rically opposed  to  the  one  arrived  at  by  it, 
and  probably  would  have  found  stronger  rea- 
sons in  support  thereof  in  the  circumstantial 
evidence  relied  upon  by  the  petitioner,  never- 
theless, having  made  its  finding  vspon  what 
we  conceive  to  be  a  fiilrly  substantial  con- 
flict In  sndi  evidence,  we  do  not  see  how  tre 
can  Interfere  with  the  award,  and  for  that 
reason  the  writ  is  dismissed  and  the  award 
affirmed. 


SUHR  V.  METCALFE  et  al.     (CSv.  1621.) 

(District  Court  of  Appeal,  Tliird  District,  Cali- 
fornia. Feb.  21,  1917.  Reheering  Denied 
March  23,  1917.  Denied  by  Supreme  Court 
AprU  19,  1917.) 

1.  AssioNicENis  «=994<— Bights  of  Assionbe 
—  NonoB  OF  Defenses  —  Payment  tjnobb 
Bttildino  Contsaot. 

The  assignment  of  the  last  payment  due  a 
building  contractor  puts  the  assignee,  inde- 
pendently of  any  statute,  on  inquiry  as  to  the 
condition  on  which  the  payment  was  to  be  made 
to  the  contractor,  and  gives  the  assignee  no 
rights  against  the  owner  greater  than  the  con- 
tractor himself  would  have  ^ad,  especially 
where  the  assignee  consented  in  writing  that 
a  portion  of  such  ^yment  might  be  withheld 
to  meet  claims  against  the  contractor. 

[Ed.  Note. — FV>r  other  cases,  see  Assignments, 
Cent.  Dig.  f{  162-165.] 

2.  SeT-OFF    and    C0DNTEBCI.AIM    <8=>4&(1)    — 

"Thing  in  Action"  —  Statute  —  Rio nT  to 

Set  Off. 
An  assignment  of  the  last  payment  due  un- 
der a  building  contract  made  before  the  pay- 
ment was  due  is  an  assignment  of  a  "thing  in 
action"  within  C!ode  Civ.  Proc.  f  368,  providing 
that  an  action  by  the  assignee  of  a  tding  in  ac- 
tion is  without  prejudice  to  any  set-off  or  other 
defense  existing  at  the  time  of  or  before  notice 
of  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
CJounterclaim,  Cent  Die.  |  107. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Thing  in  Action.] 

3.  Evidence  «=s>4i50(J)  —  Parol  Evidence  — 
Explanation  of  Contraot— Unambiguous 
Provisions. 

Under  Civ.  Code,  S  1638,  providing  that  the 
language  of  a  contract  is  to  govern  its  inter- 
pretation if  the  language  is  clear  and  exi>licit 
and  does  not  involve  an  absurdity,  and  section 
1639,  providing  that,  when  a  contract  is  reduced 
to  writing,  the  intention  of  the  parties  is  to  l)e 
ascertained  from  the  writing  alone,  if  possible, 
parol  evidence  is  inadmissible  to  show  that  a 
supplementary  contract  whereby  a  building  con- 
tractor, in  consideration  of  the  owner's  note  ac: 
knowledged  satisfaction  in  full  for  all  extras 
due  and  agreed  to  deliver  the  building  on  com- 
pletion, clear  of  any  charge  of  any  character 
whatever,  including  architect's  charges,  refer- 
red only  to  charges  for  the  extras,  since  the 
provision  dearly  includes  charges  for  work 
done  under  the  original  contract  as  well  as  the 
extras,  and  that  provision  is  not  an  absurdity. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  }  2071.] 

4.  Evidence  «=>3^  —  Parol  Evidence  — 
constbucnon  of  oontbact  —  extrinsic 
Circumstances. 

(Div.  Code,  {  1647,  permitting  explanation 
of  a  contract  by  reference  to  the  circumstances 
under  which  it  was  executed  and  the. matter  to 
which  it  relates  does  not  permit  parol  testi- 
mony to  vary  the  express  terms  of  a  written 
instrument. 

5.  Appeal  and  Erbok  4=>1060(1)— Prejudi- 
cial Errob— Admission  of  Evidence. 

In  an  actkHl  by  an  assignee  to  recover  the 
last  payment  for  a  building  which  the  owner 
claimed  the  right  to  withhold  to  pay  certain 
charges  against  the  building,  indading  archi- 
tect's fees,  error  in  admitting  parol  testimony 
that  the  builder's  agreement  to  deliver  free  of 
charges  was  limited  to  charges  for  extras  was 
prejudidal  where  the  architect  made  no  charge 
in  connection  with  the  extras. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  1068,  1069,  4153,  4157.] 
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6.  Novation  €=»6— Btth,di:«o  Contract — Or- 
der BT  Contractor— Acceptance  by  Own- 
er. 

Where  a  buildinir  contractor  gave  a  sub- 
contractor an  order  on  the  owner  which  the 
latter  accepted,  there  was  a  novation  by  which 
the  liability  of  both  the  original  contractor  and 
the  owner  became  fixed  so  that  neither  the  con- 
tractor nor  his  assignee  oould  recover  that 
amount  from  the  owner. 

[Ed.   Note.— For  other   cases,   see  Novation, 
Cent.  Dig.  |  6.] 

7.  Assignments  «=»57— Building  Contract 
—Withholding  Payment — Notice  of  Ad- 
verse Claims. 

An  order  on  the  owner  given  by  the  con- 
tractor to  a  subcontractor  and  by  the  latter 
presented  to  the  owner  for  acceptance  is  suffi- 
cient notice  to  the  owner  within  Code  Civ.  Proc 
i  llSl,  to  entitle  the  owner  to  withhold  the 
amount  of  the  order  from  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  K  116-120.] 

8.  Principal  and  Agent  «=»170(2)— Unau- 
thorized Acts  ov  Agent— Ratitication  by 
Principal. 

Where  the  agent  for  an  owner  accepted  for 
her  an  order  drawn  by  the  principal  contractor 
in  favor  of  a  subcofttractor,  that  acceptance, 
it  unauthorized,  was  ratified  where  the  owner 
was  advised  of  the  agent's  action  and  accepted 
it  thinking  it  all  right. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  639,  640.] 

9.  Contracts  €=>300(2)— Delay  in  Perform- 
ance —  Excuse  —  Building  Contract  — 
Statute. 

Civ.  Code,  |  1611,  providing  that  the  want 
of  performance  or  any  delay  therein  is  excused 
when  performance  is  prevented  or  delayed  by 
the  act  of  the  creditor  or  by  operation  of  law, 
by  an  irresistible  human  cause  or  public  enemy, 
or  when  the  debtor  is  induced  to  make  it  by  any 
act  of  the  creditor  naturally  intending  to  have 
tiiat  effect,  does  not  excuse  the  delay  in  per- 
formance of  a  building  contract  hecause  of  an 
agreement  between  the  c<mtractor  and  ovraer 
for  extra  work. 

•  [Eld.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1376,  1380.  1381.] 

10.  Contracts  <S=>300(1)  —  Delay  in  Per- 
formance —  Excuse  —  Acts  of  Owner  — 
Storm. 

Where  a  building  contract  provided  that  the 
time  during  which  work  was  delayed  by  the 
owner  or  by  stormy  weather  should  be  added 
to  the  time  fixed  for  completion,  but  that  no  al- 
lowance should  be  made  unless  a  written  de- 
mand for  additional  time  was  presented  to  the 
owners  by  the  contractor  within  24  hours  after 
the  cause  for  such  delay  has  accrued,  delay  is 
not  excused  by  acts  of  the  owner  or  bis  archi- 
tect or  by  a  storm  where  no  demand  for  addi- 
tional time  was  made  by  the  contractor. 

[£ld.  Noie. — For  other  cases,  see  Contracts, 
Cent  Dig.  |§  1372,  1373,  1376,  1379-1381.] 

11.  Contracts  <g=>300(l)  —  Delay  in  Per- 
formance— Excuse — Street  Improvements. 

Street  improvements  by  municipal  authori- 
ties do  not  excuse  delay  in  completing  a  build- 
ing unless  it  rendered  performance  of  the  con- 
tract practically  impossible;  mere  difficulty  or 
unexpected  expense  not  being  sufficient 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  gf  1372,'  1373,  1876,  1379-1381.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  B^ank  J,  Murasky, 
Judpe. 


Action  by  H.  F.  Suhr,  Jr.,  against  the  West- 
em  Mortgage  &  Guaranty  Company  to  recov- 
er certain  mortgage  certiflcatefs,  In  which  Eva 
Metcalfe  and  another  were  substitnted  as 
defendants  after  the  original  defendant  de- 
livered the  certiflcates  into  court.  Judgment 
for  the  plaintiff,  and  the  snbstltated  defend- 
ants appeal.    Reversed. 

Luther  Elkins  and  R.  P.  Henshall,  both 
of  San  Francisco,  for  appellants.  Louis  H. 
Brownstone  and  J.  J.  Lermen,  both  of  San 
Francisco,  for  respondent 

BURNETT,  J.  The  action  was  In  claim 
and  delivery  for  the  recovery  of  certain  first 
mortgage  6  per  cent  certificates  of  the  face 
value  of  $11,500.  The  original  defendant  was 
the  Western, Mortgage  &  Guaranty  Company, 
a  coriwratlon.  Upon  affidavit  of  the  presi- 
dent of  said  company  that  the  Metcalfes 
claimed  to  be  the  owners  of  said  property  and 
had  made  a  demand  for  its  possession,  the 
court  made  an  order  directing  the  guaranty 
company  to  deliver  said  certiflcates  to  the 
clerk  of  the  court,  and  that  Eva  and  George 
Metcalfe  be  substituted  as  parties  defendant 
in  the  place  of  said  company. 

The  answer  of  said  defendants  sets  f<Kth 
the  considerations  which  we  are  called  upon 
to  determine.  Therein  by  suitable  averment 
it  appears:  (1)  That  on  or  about  the  2d  day 
of  April,  1912,  the  defendants  entered  into  a 
building  contract  with  the  Mutual  Construc- 
tion Company  tor  the  construction  by  the 
latter  of  a  hotel  upon  the  lot  of  defendants 
on  Geary  street  between  Mason  and  Taylor, 
in  San  E^ancisco,  for  the  sum  of  fl41,350. 
It  was  agreed  that  |90,000  of  that  sum  should 
be  payable  in  certificates  of  the  Western 
Mortgage  &  Guaranty  Company,  which  were 
to  be  secured  by  a  first  lien  upon  said  real 
property,  and  that  $22,600  of  the  face  valne 
of  said  certificates  should  be  retained  by  the 
defendants  and  not  delivered  to  the  contrac- 
tor until  35  days  after  the  ccxnpIetloD  of  the 
building;  (2)  that  Rlghettl  &  Headman,  archi- 
tects, were  employed  by  the  defendants  to 
draw  the  plana  and  specifications  for  the 
building  and  to  superintend  its  erectloa  for 
the  customary  fee  of  5  per  cent  of  the  con- 
tract price,  and  that  It  was  agreed  between 
the  Mutual  Construction  Company  and  de- 
fendants 'that  said  company  would  pay  said 
fee;  (3)  it  was  stipulated  that  the  buUding 
should  be  completed  within  ten  calendar 
months  from  and  after  March  1,  1912,  and 
that  it  the  same  should  not  be  so  completed 
the  defendants  should  be  entitled  to  damages 
from  said  construction  company,  not  as  a 
Iienalty,  but  as  liquidated  damages,  the  sum 
of  $50  for  each  day  the  building  remained 
uncompleted,  and  that  on  or  about  Decem- 
ber 12,  1912,  the  contractor  farther  agreed  to 
deliver  the  said  building  free  and  clear  of  all 
charges  and  liens  whatever,  including  any 
liens  for  architects'  fees. 
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Then  foUowB  the  specification  of  the  par- 
ticulars la  wblcb  the  contractor  failed  to 
keep  its  agreement:   (a)  It  failed  to  pay  the 
balance  of  the  fee  of  tbe  architects  In  tbe 
sum  of  14,567.60,  and  It  Is  averred  that  said 
Ttl^bettl  &  Headman  claimed  and  asserted 
and  have  In  fact  a  valid  and  subsisting  me- 
chanics' Hen  against  said  real  property  for 
this  sum;  (b)  on  June  9,  1913,  the  Mutual 
Construction  Company  was  Indebted  to  the 
Citizens'  Construction  Company  for  .work  and 
labor  performed  and  materials  furnished  on 
said  building  as  subcontractor  In  the  sum  of 
$2,124.80  and  that  said  contractors  gave  an 
order  on  said  defendants  for  said  sum,  which 
order  was  accepted  on  or  about  June  9, 1913, 
and    that  defendants   are  now   Indebted  to 
said  subcontractor  In  said  sum;  (c)  the  con- 
tractor failed  to  complete  said  building  until 
four  months  after  the  time  flied  in  the  con- 
tract, and  that  thereby  defendants  suffered  a 
loss  of  rent  and  were  damaged  in  the  sum  of 
$8,000;  (d)  at  the  time  of  the  acceptance  of 
the  building  it  was  uncompleted,  and  that 
for  the  purpose  of  securing  Its  completion 
it   was  agreed  that  the  defendants  should 
retain  the  sum  of  $500  until  the  completion 
thereof. 

It  further  appears  that  the  $11,500  in  face 
value  of  said  certificates  referred  to  in  the 
complaint  were  part  of  the  $22,500  final  pay- 
ment due  35  days  after  the  completion  of  the 
building,  and  that  the  plaintiff  at  the  time 
be  acquired  his  alleged  ownership  of  the  cerv ' 
tlficates  had  full  knowledge  and  notice  of 
these  rights,  counterclaims,  and  offsets,  and, 
furthermore,  that  on  or  about  August  2,  1913, 
and  after  a  knowledge  and  notice  of  all  these 
facts,  the  plalntltt  agreed  to  the  retention  by 
the  Western  Mortgage  &  Guaranty  Company, 
the  original  defendant,  of  all  these  certifi- 
cates until  the  performance  by  tbe  Mutual 
Construction  Company  of  all  its  covenants 
and  agreements,  including  the  payment  of 
the  demands  above  set  forth. 

The  general  findings  and  the  Judgment 
were  in  favor  of  plaintiff.  As  to  tbe  special 
defenses  the  court  found  that  the  Mutual 
Construction  Company  did  not  agree  to  deliv- 
er the  hotel  building  to  the  defendants  Met- 
calfe free  and  clear  of  all  liens  and  charges, 
Including  a  lien  for  architects'  fees ;  that  said 
company  had  not  failed  to  carry  out  its  con- 
tract with  the  exception  that  certain  work 
on  the  ground  floor  of  the  building  had  been 
omitted  pursuant  to  agreement,  and  for  this 
work  $500  of  the  $22,500  worth  of  certificates 
was  ordered  to  be  retained  by  the  clerk  until 
the  building  was  finally  completed.  As  to  the 
clabn  of  the  Citizens'  Construction  Company 
it  was  found  that  at  the  time  said  order  of 
June  9,  1913,  was  given  there  was  nothing 
due  to  the  Mutual  Construction  Company 
from  tbe  defendants  Metcalfe,  for  tbe  reason 
tbat  said  company  bad  previously  assigned 
and  transferred  to  plaintiff  all  snms  of  mon- 
ey due  to  it  from  the  defendants,  and  that 
at  tbe  time  of  the  presentation  of  this  order 


to  defendants  they  had  notice  of  this  prior 
assignment,  and  as  to  the  acceptance  of  said 
order  it  was  found  that  the  attorneys  who 
had  indorsed  upon  the  order  the  acceptance 
had  no  autlwri^  to  accept  tbe  same  for  the 
defendants. 

[1]  It  can  hardly  be  disputed  that  the 
rights  of  plaintiff  as  assignee  of  the  Mutual 
Construction  Company  are  no  other  or  great- 
er than  those  of  said  company,  the  contrac- 
tor, and  that,  if  the  aforesaid  defenses  are 
sound  and  decisive  as  against  said  company, 
they  may  be  urged  with  equal  propriety  and 
effectiveness  against  the  claim  of  plaintiff. 
In  other  words,  it  seems  plain  that  plaintiff 
by  reason  of  the  assignment  is  entitled  to  all 
the  rights  and  Is  subject  to  all  the  liabilities 
of  tbe  Mutual  Construction  Company  grow- 
ing out  of  and  based  upon  said  building  con- 
tract. 

[21  Indeed,  tbe  assignment,  as  far  as  the 
present  ccntroversy  is  concerned,  related  to 
"a  thing  in  action,"  since  the  last  payment 
was  not  due  when  plaintiff  succeeded  to  tbe 
rights  of  tbe  contractor,  and  section  368  of 
the  Code  of  Civil  Procedure  is  in  point: 

"In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  by  the  assignee  is  without 
prejudice  to  any  set-off,  or  other  defense  exist- 
ing at  the  time  of,  or  before,  notice  of  the  as- 
Signmeut;  but  this  section  does  not  apply  to  a 
negotiable  promissory  note  or  bill  of  exchange, 
tranrterred  in  good  fiitb,  and  upon  good  con- 
sideration, before  maturity." 

Besides,  it  is  clear  from  tbe  record  tbat 
plaintiff  had  notice,  or  at  least  was  put  upon 
Inquiry,  as  to  tbe  conditional  liability  of  tbe 
contractor,  and  therefore  he  cannot  shield 
himself  from  the  obligations  of  the  contract 
Again,  on  August  2,  1913,  plaintiff  consented 
in  writing  that  the  Western  Mortgage  & 
Guaranty  Company  should  hold  $12,500  of 
the  said  final  payment  under  tbe  contract  for 
the  protection  of  the  defendants  against 
these  claims,  and  he  cannot  now  repudiate 
his  agreement. 

In  dismissing  this  point  it  may  be  said,  in- 
deed, tbat  if  the  final  payment  supposed  to 
be  reserved  for  tbe  protection  of  the  owner 
can  be  so  readily  disposed  of  regardless  of 
bis  rights,  a  building  contract  affords  no  ob- 
stacle to  the  facile  and  convenient  perpetra- 
tion of  fraud  against  tbe  property  holder. 
But  the  fact  must  be,  Independent  of  any 
statutory  provision,  tbat  the  assignment  it- 
self of  such  claim  demands  an  inquiry  upon 
tbe  part  of  the  assignee  to  determine  the  con- 
ditions of  future  payments.  To  these  alleg- 
ed defenses,  applicable  to  plaintiff  as  to  the 
contractor,  we  therefore  devote  some  atten- 
tion. 

[3]  It  is  admitted  that,  on  December  12, 
1913,  an  agreement  was  entered  into  by  the 
contractor  and  the  defendants  in  tbe  form  of 
a  letter  as  follows  (letter  bead  of  Mutual 
Construction  Company): 

"San  Francisco,  Cal.    Dec.  12/12. 

"Mr.  George  Metcalfe  and  Mrs.  Eva  Met- 
calfe,  San    Francisco— I>ear   Sir   and   Madam: 
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In  ctmsideration  of  the  execution  and  delivery 
to  us  this  day  of  your  note  for  the  sum  of  four- 
teen thousand  six  hundred  and  eighty-six 
(146S6)  dollars,  secured  by  a  third  mortgage  on 
your  property  on  Geary  street  we  hereby  ac- 
knowledge satisfaction  in  full  for  all  extras  due 
us  upon  the  building  constructed  upon  the  lot 
on  Geary  street  and  toe  further  agree  to  de- 
liver laid  building  to  you  upon  the  eompletion 
thereof  dear  of  any  charge  of  any  character 
lohatevoTy  alto  including  architect.  •  *  * 
"Xours  very  truly, 

"Mutual 'Construction  Co., 
"[Corporate  Seal.] 
"Per  [Signed]  S.  L.  Hansbrough,  Secretary." 

The  question  In  dispute  is  as  to  the  force 
and  effect  of  the  clause  we  hare  italicized. 
It  is  not  claimed  that  by  reason  of  fraud,  ac- 
cident, or  mistake  there  was  any  failure  to 
express  the  intention  of  either  of  the  parties, 
but  upon  the  contention  that  said  terms  are 
ambiguous  parol  evidence  was  admitted  to 
show  what  was  understood  by  the  adopted 
form  of  expression.  In  that  respect  we  feel 
entirely  satisfied  that  error  was  committed. 
The  language  appears  to  us  plain  and  un- 
equivocal, and  in  this  case  if  it  is  to  be  va- 
ried by  parol  no  reason  can  be  advanced  why 
the  same  practice  should  not  be  permitted  in 
any  instance  where  parties  have  reduced 
their  agreements  to  writing.  How  In  concise 
phraseology  it  could  be  more  clearly  declared 
that  the  building  when  complete  should  be 
free  from  such  a  burden  as  the  lien  in  ques- 
tion we  are  at  a  loss  to  understand.  It  was 
to  be  clear  of  any  charge  of  any  character 
whatever.  This  comprehensive  language 
would  necessarily  include  a  lien  for  the  archi- 
tects' fees,  but  the  company  was  not  satisiled 
to  let  it  rest  at  that,  but  has  shown  conclu- 
sively by  specific  mention  that  it  had  particu- 
larly in  view  a  burden  that  might  be  impos- 
ed by  reason  of  the  architects'  charge.  The 
familiar  sections  of  the  Code  cited  by  re- 
spondent do  not,  in  our  opinion,  lend  any 
support  to  his  contention.  The  language 
herein  seems  to  be  clear  and  explicit  and  not 
to  Involve  an  absurdity,  and  therefore,  with- 
in the  purview  of  section  1638  of  the  Civil 
Code,  said  language  should  govern  the  inter- 
pretation of  the  agreement.  Manifestly  the 
agreement  to  turn  over  the  building  free 
from  any  liens  does  not  involve  an  absurdity 
or  even  anything  unusual  or  extraordinary, 
and,  since  the  said  conditions  concur,  the  suc- 
ceeding section  of  the  Code  (1639)  would  limit 
and  confine  to  the  writing  itself  the  inquiry 
as  to  the  intention  of  the  parties. 

[4]  Section  1647,  permitting  explanation  of 
a  contract  by  reference  to  the  circumstances 
under  which  it  is  executed  and  the  matter  to 
which  it  relates,  may  be  of  aid  in  many  in- 
stances where  it  is  apparent  something  needs 
explanation,  but  it  cannot  be  extended  to  the 
point  of  permitting  parol  testimony  to  vary 
the  express  terms  of  a  written  Instrument. 

tS]  If  we  are- right  in  this  position  it  would 
not  be  disputed  that  the  error  was  prejudi- 
cial, for  the  reason  that  the  parol  evidence 
was  offered  and  received  for  the  purpose  of 


showing  that  the  Intention  was  to  relieve  tlie 
building  and. the  owners  of  any  lien  or  bur- 
den for  the  possible  charge  of  the  arcbiteots 
for  the  extra  work  put  upon  the  bnildtn;:. 
and  th«  proof  is  tltat  there  was  no  cliargf 
whatever  for  said  services. 

While  the  said  provtsltm  seems  to  ns  so 
certain  as  to  preclude  parol  testimony  to  de- 
termine its  meaning,  there  is  force  in  tbe 
other  consideration  suggested  by  appellants 
that,  if  there  be  any  uncertainty  in  tlie  lan- 
guage, it  should  be  interpreted  most  strongly 
against  the  party  who  caused  the  uncertain- 
ty to  exist,  that  is,  the  contractor,  who  fits 
the  position  both  of  promisor  and  the  person 
who  prepared  the  contract.  Section  1654. 
Civ.  Code. 

[I]  We  agree  with  appellants  to  their  con- 
tention as  to  the  claim  of  the  Citizens*  Con- 
struction Company.    There  is  no  dilute  that 
the  order  for  their  payment  was  given  by  the 
Mutual    Construction   Company.     We    think 
it  equally  plain  that  It  was  accepted  by  ap- 
pellants.   If  so,  .there  was,  in  effect,  a  new 
contract,  a  novation,  the  substitution  of  on<> 
creditor  for  another.    By  that  order  the  Mu- 
tual Construction  Company  authorized  appel- 
lants to  pay  to  said  Citizens'  Company,  out 
of  said  35  days'  payment,  the  sum  of  $2,124.- 
80,  and  when  the  order  was  accepted  the  lia- 
bility and  obligation  of  both  became  fixed. 
Neither  could  thereafter  question  it,  and  if 
the  Mutual  Construction  Company  were  tho 
plaintiff  hereto,  there  could  be  no  doubt  that 
defendants  could  set  up  said  amount  as  an 
offset  to  the  claim  made  to  the  said  deferred 
payment.     For   reasons   already  stated,   we 
think   respondent,    as    assignee.    Is    equally 
bound  with  the  contractor,  and  that  said  off- 
set may  be  urged  against  him. 

[7]  If  we  are  right  In  the  view  that  the  as- 
signee occupies  the  same  position  as  would 
his  assignor,  then,  of  course,  there  is  no 
force  to  the  claim  that  It  was  necessary  to 
have  a  notice  to  withhold  given  to  the  archi- 
tect or  owner  as  provided  in  section  1184  of 
the  Code  of  Civil  Procedure.  But  as  to  that 
appellants  i>olnt  out  sufficient  facts  to  show 
a  substantial  compliance  with  the  require- 
ment of  that  provision.  The  written  recog- 
nition by  the  Mutual  Construction  Company 
of  Its  obligation  to  the  Citizens'  Construction 
Company  as  made  and  directed  to  the  owners 
on  June  9,  1913,  should  be  held  equivalent 
to  the  notice  provided  by  said  statute,  and 
the  record  shows  that  at  that  time  the  said 
Citizens'  Company  bad  a  right  to  file  a  lien 
for  the  amount  of  its  claim.  The  statute  It- 
self provides  that: 

"No  such  notice  shall  be  invalid  by  reason  d 
any  defect  in  form  provided  it  is  sufficient  to 
inform  the  owner  of  the  substantial  matter 
herein  provided." 

As  stated  by  appellants: 

"In  the  present  case  the  Citizens'  Construc- 
tion Company  notified  the  owner  of  its  claim, 
for  it  presented  the  contractor's  recognition  of 
its  validity  and  its  amount,  vouched  for  by  the 
contractor  and  itself.     It  presented  this  daim 
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to   the   owner  Knd   asked  him  to  accept  asd 
P«y  it." 

This  was  probably  even  more  tban  the  stat- 
ute requires.  It  was  at  least  equivalent  to 
the  notice  contemplated  by  the  law. 

[1]  It  is  contended  that  the  court  was  Jos- 
tifled  in  finding  that  this  order  was  not  ac- 
cepted by  Eva  Metcalfe,  the  owner.  There 
is  no  doubt,  however,  that  Mr.  Brandon,  who 
was  the  attorney  for  Mra  Metcalfe,  accept- 
ed this  order  for  her  on  June  9,  1913.  He 
seems  to  liave  been  representing  her  in  all 
these  matters,  and  although  he  had  no  ex- 
press authority  to  sign  the  acceptance,  it 
woxild  not  seem  unreasonable  to  conclude 
that  bis  authority  was  broad  enough  to  cover 
such  act.  As  to  tills  also  It  may  be  suggest- 
ed that  respondent,  standing  In  the  shoes  of 
the  Mutual  Construction  Company,  assnmes 
rather  a  questionable  attitude  in  denying  the 
authority  of  the  attorney  who  was  recognized 
and  treated  by  said  company  as  the  qualified 
agent  of  appellants.  If  the  owner  were  dis- 
puting the  authority  of  the  attorney  a  very 
different  situation  would  be  presented,  flow- 
ever,  granting  the  want  of  authority,  as 
claimed.  It  cannot  be  disputed  that  the  un- 
authorized act  of  the  attorney  might  be  rati- 
fied by  the  principal  and  in  this  case  there 
can  be  no  doubt  that  it  was  so  ratified.  Mrs. 
M^calte's  testimony  was: 

"I  was  advised  of  the  execution  of  this  paper, 
Defendant's  Exhibit  F,  by.  Mr.  Brandon  on  or 
about  June  or  July.  I  accepted  it  and  thought 
it  was  all  right." 

This  was  a  sufficient  ratification  within  the 
teaching  of  i^lphs  v.  Heusler,  97  Cal.  296, 
32  Pac.  243,  and  Porter  v.  Lassen  Connty, 
etc,  Co.,  127  Cal.  261,  69  Paa  563. 

Besides,  as  before  indicated,  this  particular 
claim  was  covered  by  the  letter  of  plaintiff 
of  August  2,  1913,  which  was  agreed  to  by 
Mrs,  Metcalfe  and  the  Mutual  Construction 
Company.  This  appears  dear  enough  from 
the  testimony  in  the  record,  and  we  see  no 
reason  why  the  contract  of  these  parties 
should  not  be  enforced. 

As  to  the  damages  claimed  for  the  failure 
to  complete  the  building  within  the  time 
specified,  we  think  the  delay  has  not  been 
entirely  excused  or  Justified  and  that  said 
delay  did  operate  to  the  detriment  of  defend- 
ants. It  Is  claimed  that  the  extra  work  con- 
sumed about  90  days,  and  that  this  was  cov- 
ered by  a  contract  between  the  Metcalfes  and 
the  Mutual  executed  on  December  12,  1913, 
"just  18  days  before  the  defendants  claim 
that  the  building  should  have  been  actually 
completed."  The  amount  of  the  extra  work 
was  $14,GS6,  and  a  third  mortgage  was  given 
la  payment  of  this.    Respondent  says: 

.  "It  would  be  strange,  indeed,  if  the  defendants 
in  this  case  were  to  be  permitted  to  order  $14,- 
000  worth  of  extra  worit  witliia  18  days  prior 
to  the  time  that  the  contract  was  to  be  com- 
ploted  and  expect  the  samR  to  be  finished  with- 
out allowing  additional  time." 


But  it  appears  that  when  this  agreement 
was  made  the  extra  work  had  already  been 
done,  so  the  argument  Is  not  persuasive. 

[9]  To  determine  whether  the  extra  work 
would  excuse  delay,  we  must  look  to  the  stat- 
ute and  to  the  agreement  of  the  parties.  The 
partlcolar  law  in  point  Is  section  1511  of  the 
Civil  Code,  as  follows: 

"The  want  of  performance  of  an  obligation,  or 
of  an  offer  of  performance,  in  whole  or  in  part, 
or  any  delay  therein,  is  excused  by  the  follow- 
ing causes,  to  the  extent  to  which  they  operate: 
1.  When  socb  performance  or  offer  is  pre- 
vented or  delayed  by  the  act  of  the  creditor,  or 
by  the  operation  of  law,  even  though  there  may 
have  been  a  stipulation  that  this  shall  not  be 
an  excuse; 

"2.  When  it  is  prevented  or  delayed  by  an  ir- 
resistible, superhuman  cause,  m:  by  the  act  of 
Enblic  enemies  of  this  state  or  of  the  United 
tates,  unless  the  parties  have  expressly  agreed 
to  the  contrary;  or, 

"3.  When  the  debtor  is  induced  not  to  make 
it,  by  any  act  of  the  creditor  Intended  or  natu- 
rally intending  to  have  that  effect,  done  at  or 
before  the  time  at  which  sndi  performance  or 
offer  may  be  made,  and  not  rescinded  befmre 
that  time." 

[1 0]  The  case  does  not  seem  to  fall  within 
any  of  these  subdivisions.  It  is,  however, 
covered  by  the  contract  of  the  parties.  Ex- 
tra work  involves  an  act  of  the  owners  and 
a  modification  of  the  contract  In  subdivi- 
sion 3  thereof  It  provided  that: 

"The  time  during  whidi  the  contractor  is  de- 
layed in  said  work  by  the  acts  of  the  owners 
or  by  the  acts  of  God,  which  the  contractor 
could  not  reasonably  have  foreseen  and  provided 
for,  or  by  stormy  weather  which  prevents  the 
work,  or  by  any  strikes  by  employes  or  labor 
organizations,  shall  be  added  to  the  aforesaid 
time  for  completion;  but  no  such  allowance 
shall  be  made  unless  a  written  demand  for  addi- 
tional time  with  the  amount  thereof  approxi- 
mately stated  and  the  reasons  for  such  demand 
given  Is  presented  to  the  owners  by  the  con- 
tractor within  twenty-four  hours  after  the  cause 
for  such  delay  has  accrued." 

Then  section  9  spedflcally  provides  for 
"alterations,  deviations  in,  additions  to,  or 
omissions  from"  the  plans  and  specifications, 
and  declares  that  "the  same  shall  in  no  way 
affect  or  make  void  the  contract,"  except  that 
the  additional  cost  was  to  be  added  to  Che 
contract  price.  The  extras  therefore  fall 
within  said  subdivision  3  and  in  order  to 
claim  an  extension  of  time  It  was  incumbent 
upon  the  contractor  to  make  demand,  which 
was  not  done. 

In  McGInley  v.  Hardy,  18  Cal.  116,  there 
was  a  modification  of  the  contract,  but  the 
case  is  different  from  this,  in  that  there  was 
no  agreement  that  written  demand  should 
be  made  for  extension  of  time,  and  the  court 
very  properly  held  that  the  new  contract 
operated  to  extend  the  time  for  completion 
of  the  building. 

We  can  see  no  reason  why  it  was  not  com- 
petent for  the  parties  to  provide  In  their 
contract  for  an  exclusive  method  by  which 
the  time  could  be  extended  as  to  this  partic- 
ular feature,  nor  do  we  see  anything  In  the 
way  of  giving  effect  to  such  agreement 

The  mistakes  of  the  architect  we  think, 
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also  fall  under  said  subdivision  8.  He  was 
the  agent  of  the  owner,  and  his  mistakes 
were  therefore  those  of  the  latter.  We  think 
also  that  the  Interference  by  rain  falls  with- 
in said  subdivision. 

[11]  It  is  at  least  doubtful  whether  the 
claim  that  a  period  of  80  days  should  be  al- 
lowed because  of  the  condition  of  Geary 
street  is  tenable.  The  court  found  that  the 
delay  was  by  reason  of  the  act  of  the  mu- 
nicipal authorities.  We  are  not  pointed  to 
any  evidence  in  the  record  that  sustains  the 
finding.  It  does  not  seem  to  be  included 
among  the  facts  of  which  the  court  may  take 
judicial  knowledge.  No  doubt,  the  municipal 
authorities  were  engaged 'at  the  time  in  con- 
structing a  railroad  on  said  street  and  the 
proof  was  easily  available,  but  it  should  have 
been  produced.  Probably  through  Inadver- 
tence it  was  not  offered.  As  to  whetlier 
such  action  of  the  municipal  authorities 
would  excuse  the  delay,  we  think  the  cor- 
rect test  is  declared  in  Carlson  v.  Sheehan, 
157  Cal.  692,  109  Pac.  29,  to  the  effect  that 
it  rests  upon  the  consideration  whether  it 
rendered  performance  practically  impossible, 
and  in  that  connection  it  Is  said  that  mere 
difficulty  or  unusual  or  unexpected  expense 
would  not  excuse  the  contractor.  It  is,  in 
our  opinion,  a  close  question  whether  there 
is  sufficient  evidence  to  sustain  the  conclu- 
sion that  the  condition  of  said  street  ren- 
dered the  performance  of  the  contract  "prac- 
tically Impossible,"  but  as  the  evlderc«  mnv 
be  different  upon  another  trial,  we  refrain 
from  passing  upon  the  point. 

We  think  the  judgment  and  order  should 
be  reversed ;  and  it  is  so  ordered. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


LINOOIA  V.  PACIFIC  ELECTRIC  RY.  CO. 
(Civ.  2199.) 

(District  Court  of  Appeal,  Second  District,  CaU- 
fomia.  Feb.  24,  1917.  Rehearing  Denied 
March  27,  1917;  Denied  by  Supreme  Court 
AprU  23,  1917.) 

1.  Appeal  and  Ebbob  «=»1010(1)— Rbvibw— 
Findings— Evidence  to  Suppobt. 

The  findings,  when  there  is  any  evidence 
tending  to  supped  them,  will  not  be  disturbed, 
though  the  evidence  is  conflicting. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  CenK  Dig.  {g  3979-8981.] 

2.  Masteb  and  Skbvant  «=>281(9)  —  Sebv- 
ant's  Injubt — Contbibutobx  Neolioencb 
— Operation  of  Street  Railroad — Disrb- 
GABdino  Signal. 

In  a  motorman's  action  for  personal  in- 
jury, evidence  held  sufficient  to  warrant  jury 
in  bielievin^  that  plaintiff  did  not  drive  inter- 
urban  car  into  an  open  switch  cansine  collision 
with  another  car  in  disregard  of  switch  lamp 
signals. 

[Ed.  Note.— For  other  caoes,  see  Master  and 
Servant,  Cent  Dig.  {§  903,  906.] 


8.  Master  and  Srrvant  «=»145  —  Rttles  — 

Construction- "Undbb  Fxnx  Control  and 

Pbbpabed  to  Stop." 
Street  railway  company's  rule  that  "trains 
must  approach  all  meeting  and  paasinx  points 
under  full  control  and  prepared  to  stop  meant 
control  and  preparation  appropriate  to  prob- 
able emergencies;  the  purpose  of  rule  being  to 
avoid  accidents. 

[Ed.  Note.— For  ot])er  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  -288. 

For  other  definitions,  see  Words  and  Phraset, 
First  and  Second  Series,  Under  Fall  Control.] 

4.  Master  and  Servant  «s»2S1(0)  —  Sbbt- 
ant's  Injtirt— Contribxttort  Nrouobncs 
—Operation  or  Strbbt  Railroad— Viola- 
tion of  Rules— Sfexd. 

In  motorman's  action  for  personal  injoiy, 
evidence  held  sufGoient  to  warrant  jury  in  be- 
lieving that  plaintiff  did  not  approach  switch 
in  disregard  of  company's  rules  as  to  speed, 
requiring  trains  to  approadi  meeting  and  pass- 
ing points  "under  fiul  control  and  prepared  to 

Btop.^ 

lEi.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i|  998,  996.] 

6.  Master    and    Sxbvant    9=>238(7)— Serv- 
ant's Injury— Contbibutobx  Nkolioenci 
— Operation  or  Stbbet  Railboad — ^Mistakz 
in  Judgment. 
Where  jury  might  have  believed  that  a  mo- 
torman's failure  to  stop  car  before  running  iutu 
an  open  switch  was  due  only  to  a  mistake  in 
judgment,  in  using  the  reverse  before  applying 
the  air  brake,  they  were  justified  in  heading  him 
not  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  681.] 

6.  Negligence  €=»9S — Cohpabativb  Neoli- 
genoe— Operation  of  Street  Railroads- 
Statute. 

The  fact  that  motorman  negligently  failed 
to  stop  his  car  before  running  into  an  open 
switdi,  colliding  with  another  ear,  would  doc 
require  a  verdict  against  him  in  his  action  for 
personal  injuries,  if  jury  believed  his  negligent 
slight  in  comparison  with  employer's  negli- 
gence, in  view  of  St.  1911,  p.  796,  providing 
that  employe's  contributory  negligence  shall  not 
bar  a  recovery  for  personal  injury  where  his 
negligence  was  slight  and  that  of  the  employer 
was  gross,  in  comparison,  but  the  damages  may 
be  diminished  in  proportion  to  employe's  con- 
tributory negligence. 

[EM.  Note.— For  other  cases,  see  Negligence 
Cent  Dig.  Sf  93,  165.] 

7.  Appkai.  and  Erbob  4=9^2(1)— Review— 
PRE8UMFT70N— Instructions. 

Where  instructions  as  to  assessing  an  em- 
ploye's damages  for  personal  injuries  in  propor- 
tion to  his  contributory  negligence  as  provided 
by  St  1911,  p.  796,  are  not  complained  ot  it 
will  be  assumed  that  jury  proi>erly  assesged 
damages,  making  due  allowance  in  accordance 
with  thfe  facts  found. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3782.] 

5.  Appeal  and  Errob  <$=>1048(§)— Harhless 
Error— Cross-Exakination. 

In  a  motorman's  action  for  perscnal  injuiy, 
refusal  to  allow  defendant's  cross-examination 
of  plaintiff,  "There  is  no  way  to  account  for  it 
[running  into  open  switch  when  lights  signified 
it  closed],  is  there?"  was  harmless,  in  view  of 
further  testimony  elicited,  which  covered  all 
matters  which  would  probably  have  been  de- 
veloped upon  answer  to  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  4145.] 
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Appeal  from  Superior  Court,  Loe  Angeles 
County  ;    Orant  Jackson,  Judge. 

Action  by  Verne  H.  Lincoln  against  the 
Pacific  Electric  Ballway  Company.  Defend- 
ant ai^peals  fran  judgment  for  plaintiff  and 
from  ortler  denying  new  trial.    Afflrmed. 

Frnnk  Karr,  R.  C  Gortner,  and  A.  W. 
Ashburn,  all  of  Los  Angeles,  for  aw)ellaDt. 
John  S.  Steely  and  Jones  &  Evans,  all  of 
Los  Angeles,  for  re^ondent. 

OONRBT,  P.  J.    03»l8  is  an  action  wherein 
an  employe  of  an  Interurban  electric  rail- 
way company  seeks  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained  by  the  negligence  of  the  employer. 
The  defendant  denied  all  allegations  of  neg- 
ligence, and  as  a  separate  defense  alleged 
contributory  negligence  on  the  part  of  the 
plaintiff.    The  defendant  has  appealed  from 
a  Judgment  In  favor  of  the  plaintift  and  from 
an  order  denying  its  motion  for  a  new  trial. 
The  accident  occurred  at  Long  Beach,  Cal., 
on   February   6,  1913,  at  about  6:10  p.  m. 
Plaintiff    was,    and   had   been    for   several 
years,  a  motorman  of  the  defendant,  running 
trains   upon   its   line   between   Lob   Angeles 
and   Long  Beach.     American   avenue  is   a 
double  avenue  of  the  dty  of  Long  Beach, 
lying  on  the  east  and  west  sides  respectively 
of  a  private  right  of  way  of  the  defendant 
company.    On  that  right  of  way  defendant 
has  double  tracks  running  north  and  south. 
At  a  point  between  Fifteenth  and  Fourteenth 
streets  a  curved  track  leads  from  the  south- 
bound   main   track   of   defendant,   swinging 
gradually     southwesterly     Into     Fourteenth 
street.     In  addition  to  its  interurban  cars, 
the   defendant   operated   local  cars,   called 
the  Willowville  cars,  and  it  was  the  custom 
to  run  Willowville  cars  into  the  curve  above 
mentioned  so  as  to  allow  the  through  trains 
south-bound  to  pass  them  on  the  main  line. 
On  the   evening  in   question  a   WiUowvUle 
car  was  running  southward,  followed  by  a 
three-car  train  of  which  plaintiff.   Lincoln, 
was  the  motorman.     The  crew  of  the  local 
car  consisted  of  the  motorman,  Lysagbt,  and 
the  conductor,  Jesse  Dunn. 

At  the  point  of  divergence  of  the  curved 
track  from  the  south-bound  main  track  and 
on  the  west  side  of  the  tracks,  there  was 
a  switch  stand  on  which  was  established  a 
switch  which  was  (H>erated  by  a  lever  tar 
the  purpose  of  opening  and  closing  the 
switch,  which  when  opened  gave  access  from 
the  main  tracks  to  the  curved  track.  The 
switch  was  operated  by  a  hand  lever,  and  a 
part  of  the  apparatus  consisted  of  devices  for 
Mgnaling.  These  devices  consisted  of  colored 
lights  and  also  of  flat  sheets  of  metal  called 
wings.  When  the  switch  was  closed  and 
locked  and  the  main  line  in  order,  the  white 
wings  were  perpendicular  to  the  main  track,- 
*nd  the  red  wings  were  parallel  to  the  main 
track,  greeu  lights  alone  showing.  What 
the  switch  was  open  for  a  train  to  take  the 


siding,  the  red  wings  were  perpendicular  to 
the  main  track,  and  the  white  wings  parallel 
thereto,  red  lights  alone  showing.  In  throw- 
ing the  switch  the  top  part  of  the  switch 
would  move  through  an  angle  of  00  degrees. 
The  rules  and  regulations  of  the  transporta- 
tion department  of  the  defendant  company 
then  in  force  were  well  known  to  the  above- 
named  employes,  Lincoln  and  Dunn.  Subdi- 
vision B  of  article  142  of  those  rules  was 
as  follows: 

"After  a  regular  train  clears  the  main  track 
and  switches  are  properly  set  for  the  mnin 
track,  the  conductor  must  step  to  the  side  of 
the  track  opposite  the  switch  stand  until  after 
the  opposing  train  has  passed,  keeping  his  hand 
lantern  at  night  in  full  view  of  the  approadiing 
train,  but  givdng  no  proceed  signal." 

Bule  112  was  as  follows: 

"Trainmen  must  not  accept  a  proceed  signal 
as  against  fixed  signals,  until  they  are  fully 
informed  of  the  situation  and  know  they  are 
protected.  When  fixed  signals  are  in  operation, 
trainmen  must  not  give  proceed  signals  against 
them." 

On  the  occasion  in  question,  in  order  to  let 
a  through  train  from  Los  Angeles  pass  a 
local  car,  the  crew  of  the  local  car  stopped 
at  the  switch  between  Fifteenth  and' Four- 
teenth streets.  It  was  the  duty  of  Dunn, 
conductor  of  the  local  car,  to  operate  the 
switch  for  the  passing  of  these  cars.  Dunn 
stepped  to  the  ground,  holding  in  his  hand  a 
red  and  a  white  lantern.  He  gave  to  the 
motorman  of  the  through  train,  Lincoln,  a 
signal  with  his  red  lantern  requiring  Lincoln 
to  stop  or  slow  down  until  the  local  car 
should  have  been  taken  out  of  the  way. 
Dunn  then  went  forward  on  the  ground  to 
the  switch  to  open  it  so  that  his  local  car 
might  get  off  the  main  line.  The  lamp  of  the 
switch  stand  then  showed  a-  green  light 
northward  and  southward  in  conformity  with 
a  dosed  switch.  Dunn  opened  the  switch  and 
the  signals  changed  accordingly.  The  Wil- 
lowville car  proceeded  and  entered  tne 
switch,  going  ahead  therein  until  its  rear 
stood  at  the  curb  line  between  the  railroad 
right  of  way  and  the  westerly  division  of 
American  avenue,  about  138  feet  from  the 
switch  point.  Conductor  Dunn,  his  local 
car  having  entered  the  switch,  riiould  then 
have  thrown  the  handle  of  the  switch  west- 
ward again  to  close  the  switch,  which  would 
have  caused  the  red  light  to  disappear  on 
the  switch  lamp  and  the  green  light  to  throw 
its  rays  northward  toward  the  approaching 
through  train.  Both  parties  contend  and  the 
evidence  tends  to  show  that  Dunn  did  not 
completely  close  the  switch,  but  the  parties 
do  not  agree  upon  the  fact  as  to  wtiat  Dunn 
actually  did  do.  Appellant  contends  that 
Dunn  left  the  scwltch  entirely  open  in  front 
of  tbe  through  train,  and  that  he  closed  it  to 
cover  up  his  fault  immediately  after  the 
through  train  had  passed  into  the  curved 
track  and  the  accident  had  happened.  Re> 
spondent  contends  that  Dunn  closed  the 
switch  in  front  of  the  through  train  at  least 
so  far  as  to  diange  the  red  light  to  green, 
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and  that  the  through  train  got  Into  the  curve 
In  ^Ite  thereof.  At  any  rate,  it  la  the  fact 
that  the  train  swung  into  the  curve  without 
cutting,  bruising,  or  marking  either  of  the 
switch  p(dnts  or  any  of  the  rails,  and  crashed 
into  the  rear  end  of  the  WiHowvlUe  local 
car,  whereby  the  plaintiff  was  Injured. 

Immediately  behind  the  three-car  train 
which  had  Just  entirely  passed  Into  the 
<?urved  track,  the  switch  was  found  set  for 
the  main  track  and  with  the  green  light 
showing  pr<^perly  northward  and  southward. 
Dunn,  the  conductor  of  the  local  car,  denied 
that  he  had  so  set  the  switch  after  the  col- 
lision. Two  witnesses  testified  that  they 
saw  the  light  change  its  north  and  south 
rays  from  red  to  green  immediately  behind 
tJie  train.  Counsel  in  their  briefs  agree  as  to 
what  were  the  respective  theories  upon  which 
the  case  was  tried.  Respondent's  theory  Is 
that  Conductor  Dunn  left  the  switch  partly 
open  so  that  the  flange  of  the  right-hand  front 
wheel  of  the  first  car  engaged  with  the  west 
point  of  the  switdi,  which  extends  northerly 
1%  inches  farther  than  the  east  point  of  the 
switch,  and  threw  the  switch  instantly  fully 
open  and  thns  allowed  the  train  to  swing  In- 
to the  curve  without  derailment.  Appellant's 
theory  is  that  Conductor  Dunn  left  the  switch 
entirely  open,  and  the  respondent  brought 
his  train  into  the  curve  against  a  red  light 
and  into  an  open  switch. 

[1]  Appellant  concedes,  of  course,  the  rule 
that  this  court  will  not  disregard  a  finding 
ot  fact  by  the  trial  court,  or  the  implied 
iindlng  of  a  Jury,  that  is  supported  by  evi- 
dence tending  to  support  such  finding,  and 
that,  if  the  evidence  is  conflicting,  the  find- 
ing based  thereon  will  not  be  disturbed.  But 
aw)ellant  contends  that  the  physical  facts 
shown,  and  against  which  there  is  no  evi- 
dence, compel  the  conclusion  that  the  plain- 
tiff was  guilty  of  contributory  negligence 
directly  and  proximately  causing  the  acci- 
dent. Under  this  general  contention  counsd 
for  appellant  urge  four  propositions:  (1) 
That  plaintiff  was  negligent  io  driving  his 
train  toward  and  Into  the  switdi,  in  dis- 
regard of  the  danger  indicated  by  the  lamp 
thereon,  and  the  company's  nlles  concerning 
same;  (2)  that  plaintiff  was  negligent  in 
approaching  the  switch  point  not  under  con- 
trol, prepared  to  stop,  as  required  by  the 
rules  of  the  company;  (3)  that  if  plaintiff 
approached  said  switch  under  full  control, 
prepared  to  stop,  then  he  negligently  failed 
to  stop  within  the  distance  Intervening;  (4) 
that  the  evidence  is  insufficient  to  establish 
any  neeligenoe  against  defaidant,  except  In 
the  failure  of  Dunn  to  dose  the  switdi,  and 
plaintiff  was  equally  negllg«it  In  that  ev«it. 

[2]  1.  The  evidence  is  suffldent  to  sup- 
port the  Implied  finding  against  defendant 
on  the  first  proposition.  The  plaintiff  did 
not  run  Into  an  open  switch,  with  a  red  sig- 
nal displayed  against  him.  But  it  is  argued 
that  the  switch  could  not  have  been  entirely 
closed;    for  then  the  train  would  have  re- 


mained <m  the  main  line.  Let  this  be  admit- 
ted. Then  It  is  said  by  appellant's  counsel 
that  it  is  inconceivable  that  the  switch  could 
have  been  sufiidently  open  to  have  allowed 
the  train  to  enter  it,  without  a  correspond- 
ing misdirection  of  the  rays  of  the  lamp  sig- 
nal ;  that  to  run  toward  a  signal  Imperfectly 
dlsplayed  is  as  such  negligence  as  to  run 
against  a  full  red  light  In  this  connection 
out  attention  is  directed  to  rule  125  of  the 
company : 

"A  signal  imperfectly  displayed  •  •  • 
must  be  regarded  as  a  stop  signal." 

In  accordance  with  this  rule  the  court  In- 
structed the  Jury  that,  if  they  believed  from 
the  evidence  that  as  the  plaintiff  aiq;>roached 
the  switch  stand  the  lamp  signal  thereon  waa 
Imperfectly  displayed,  such  Imperfectly  dis- 
played signal  or  absence  of  signal  was  then 
and  there,  according  to  said  rule,  a  stop 
signal,  requiring  plaintiff  to  stop  his  train 
before  reaching  the  switch,  and  that  a  viola- 
tion of  that  rule  by  the  plaintiff  would  con- 
stitute negligence.  To  find  a  verdict  for  the 
plaintiff  under  this  Instruction,  the  Jar; 
must  have  believed  from  the  evidence  that 
the  signal  was  not  Imperfectly  displayed. 
Is  the  evidence  of  the  physical  facts  so  fkr 
beyond  doubt  that  this  finding  could  not  be 
true?  Appellant  relies  upon  the  evidence 
which  shows  the  construction  and  mode  of 
operation  of  the  switd),  and  ecrtaln  photo- 
graphs which  were  taken  on  April  23,  1913, 
which  show  the  appearance  of  the  switch 
and  its  signals  in  three  positions,  to  wit, 
when  the  switch  Is  open,  when  the  switch  is 
dosed,  and  when  the  switch  Is  half  open, 
and  contends  that  from  that  evidence  the 
flange  of  the  front  right-hand  wheel,  which 
would  touch  the  switch  first,  could  not  have 
passed  to  the  right  of  the  point  of 'the  switch 
rail,  unless  there  was  an  opening  of  at  least 
one  inch  at  the  switch  point,  which  obviously 
could  not  be  done  without  affecting  the  posi- 
tion of  the  switdi  lamp  and  causing  its  lights 
to  become  Imperfectly  displayed.  l%ese  facts 
are  relied  upon  to  overcome  the  testimony  of 
the  several  witnesses  who  testified  that  as 
the  train  approached  the  switch  the  green 
light  was  fully  displayed;  the  contention 
being  that  it  was  physically  impossible  for 
this  testimony  to  be  true.  But  there  are  facte 
which  impair  the  concluslv^ieas  of  this  anni- 
ment  Conductor  Dunn,  In  describing  wh,it 
he  did  after  his  WlUowvllle  car  had  gone 
beyond  the  switch,  said: 

"Then  I  picked  up  the  switch  lever  and  swung 
it  around  and  threw  it  down,  and  looked  up  at 
the  light,  and  it  was  green,  and  I  stepped  aeross 
the  track  and  gave  the  high  ball.  I  could  not 
say  whether  I  lodced  that  switch  when  I  threw 
it  back  or  not,  nor  could  I  aay  whether  I  low- 
ered the  lewer  all  the  way  down  over  the  dog 
or  not  After  Mr.  Lincoln  answered  me  by  two 
toots,  his  train  came  on  down  the  line  and  took 
the   switch   without  any  warning." 

Lee  Higglns  was  conductor  of  the  front  car 
of  the  three-car  train.  He  had  been  conduc- 
tor on  the  WUlowvlUe  line  s<»ne  time  before 
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the  Ume  of  this  acddent  and  bad  operated 
the  switch  referred  to  herein ;  It  having  then 
the  same  aystetn  of  locks  and  keys  as  at  the 
time  of  the  acddent    He  testifled: 

"That  the  points  of  the  switch  do  open, 
the  one  openios  on  the  west  and  the  other  on 
the  east  dosing,  when  the  lever  is  begun  to  b« 
moved,  juat  befun  to  be  movedi  and  yet  the 
aga  ihowa  green." 

There  thns  appears  to  be  some  testimony, 
wUch  the  Jury  was  entitled  to  believe  that 
the  red  light  would  not  necessarily  begin  to 
show  Instantly  at  the  beginning  of  the  motion 
of  the  lever  which  was  closing  the  switch, 
and  that  the  accident  may  have  been  caused 
by  faUnre  of  Dunn  to  effectually  close  and 
fasten  down  the  switch  towards  which  plain- 
tiff's train  was  moving.  It  is  therefore  en- 
tirely conceivable  that  on  account  of  the 
jarring  of  the  train  immediately  before  it 
reached  the  switch,  or  from  some  other 
cause,  the  switch  opened  enough  to  throw  the 
train  over  to  the  curved  track,  and  yet  that 
the  plaintlfr  would  never  have  seen  anj^ing 
Id  the  signal  contradicting  Its  first  message 
to  him  Indicating  that  the  switch  was  safely 
closed. 
[3, «]  2.  Rule  146  was  as  follows: 
"Trains  must  approach  all  •  ♦  ♦  meeting 
and  passing  points,  under  fall  control,  and  pre- 
pared  to  stop." 

There  is  no  exactly  prescribed  definition 
of  the  oonditiona  amoanting  to  full  control, 
nor  of  the  precise  limitations  of  a  prepara- 
tion to  stop.  These  elements  would  differ 
according  to  the  machinery  and  weight  and 
length  of  trains  or  cars,  and  according  to 
local  conditions  of  trades  and  grades.  Of 
course.  It  means  a  control  and  a  preparation 
appropriate  to  the  probable  emergendes,  and 
has  for  its  purpose  the  avoiding  of  acddents. 
The  plaintiff  testifled: 

That  when  the  Willowville  car  stopped,  to 
so  over  to  the  curved  track,  his  train  was  run- 
ning at  the  rate  of  1  or  2  miles  per  hour,  and 
wu  1,000  feot  behind  the  local  car.  Then  when 
the  train  advanced,  he  picked  up  speed.  "I 
vu  going  when  I  strnck  the  switch  about  12  to 
15  miles  an  hour;  15  miles  would  put  it  to  the 
limit."  At  that  time  "1  had  no  electricity  on 
at  all."  "The  Willowville  car  was  then  stand- 
ing at  the  curb  line,  between  the  right  of  way 
tod  the  street,  with  the  back  end  of  it  at  that 
point,  which  is  138^  feet  in  a  straight  line  from 
the  switch  stand.  Going  at  12  or  15  miles  an 
hour,  it  would  be  impossible  to  stop  a  three-car 
train  in  that  distance." 

PlaintltTs  testimony  as  to  spefed  of  bis 
train  on  arriving  at  the  switch  was  confirm- 
ed by  numerous  witnesses.  C!ounsel  for  ap- 
pellant call  attention  to  the  fact  that  six 
expert  motormen.  testified  that  even  at  IS 
miles  an  hour  this  train  could  have  been 
stopped  In  SO  to  75  feet.  There  Is  no  other 
evidence  to  the  contrary,  other  than  plaln- 
tilTs  testimony  showing  how  he  used  the 
stopping  devices,  and  that  nevertheless  he 
UAlei  to  stop  within  the  distance  required 
to  avoid  the  collision.  The  testimony  of 
those  motormen  may  favor  appellant  with 
respect  to  the  next  proposition  which  we  are 
to  discnss,  bat  It  really  confirms  the  verdict 


as  to  the  present  question:  for  It  entitled  the 
jury  to  find  that  plaintiff  had  his  train  under 
full  control  and  prepared  to  stop,  if  they 
believed  that  his  speed  did  not  exceed  15 
mUes  per  hour. 

[5  ]  3.  Then  why  did  the  plaintiff  not  stop  his 
train  in  time  to  avoid  the  collision?  His  fail- 
ure to  do  so  is  urged  by  appellant  as  estab- 
lishing beyond  doubt  the  contributory  negli- 
gence of  the  plaintiff.  In  discussing  this 
proposition  we  will  assume  that  plaintiff  had 
complied  with  the  rule  above  stated,  and  that 
he  came  to  the  switch  with  his  train  under 
full  control  and  prepared  to  stop.  If  this 
were  not  so,  the  plaintiff  would  have  been 
negligent ;  for  In  view  of  the  purpose  of  that 
rule  it  would  be  entirely  beyond  reason  to 
hold  that  a  properly  managed  train,  if  under 
full  control  and  prepared  to  stop,  would  meet 
the  emergency  which  this  train  faced,  by  run- 
ning 138  feet  Into  the  rear  of  a  loaded  car, 
and  going  35  feet  further  after  the  collision, 
before  the  train  stopped. 

What,  then,  was  the  defect  In  management 
which  caused  this  train  to  go  on  as  far  as  It 
did  go?  The  train  was  equipped  with  de- 
vices for  reversing  the  current  through  the 
motors,  and  also  was  equipped  with  air 
brakes.  Tbcre  is  no  claim  that  any  of  these 
were  defective  or  insuflident  It  follows  as 
the  night  the  day,  that  something  was  wrong 
with  the  plaintUTs  management  of  the  ma- 
chltiery  committed  to  his  care.  His  testi- 
mony was: 

That  when  he  reached  the  switch  he  felt  the 
car  raise  up  and  bump,  like  it  had  struck  some- 
thing, and  immediately  he  realized  that  some- 
thing was  wrong,  as  bis  train  went  in  on  the 
siding.  "The  second  I  felt  the  jar  or  raising 
up,  1  reversed  the  current  to  check  the  train 
as  quick  as  I  could,  and  I  held  it  there  until 
I  felt  the  train  begin  to  go  ahead  again,  and 
it  felt  like  the  breakers  went  out,  and  I  then 
turned  on  the  emergency  brake.  I  figured  that 
was  the  quickest  way  to  check  the  train. 
♦  *  •  If  it  gets  too  heavy  a  charge — for 
instance,  reversing  the  train — the  breakers  are 
put  on  there  expressly  to  keep  the  motors  from 
being  burned  up;  and  it  felt  like  when  I  re- 
versed it  that  it  went  out;  and  just  the  minute 
I  felt  the  resets  or  breakers  had  begun  to  go,  1 
put  it  in  the  emergency,  as  I  thought  that  was 
the  quickest  way  to  stop  the  train/'  "I  did  all 
that  was  possible  to  stop  the  train,  and  I  did 
not  stop  It  until  the  collision  came."  "I  put 
on  the  air  as  soon  as  I  felt  the  train  give  way 
to  the  breakers  or  it  felt  like  the  breakers  were 
gone." 

All  ot  the  six  motormen  who  said  that  a 
train  of  the  kind  in  question  and  <^>erating 
under  the  stated  conditions  could  be  stopped 
within  80  feet  or  less  specified  that  this 
would  be  done  by  using  the  air  brakes.  A 
train  moving  at  the  rate  of  12  miles  per  boar 
will  travel  138  feet  In  about  eight  seconds. 
There  is  no  statement  In  evideuce  showing 
how  much  time  was  consumed  by  the  plaintiff 
in  using  the  "reverse"  before  he  applied  the 
air  brakes.  Assuming,  since  the  testimony 
on  the  point  is  not  contradicted,  that  the 
train  must  have  stopped  within  80  feet  after 
the  air  brakes  were  applied,  and  remember- 


Digitized  by 


Google 


416 


1S4  PACIFIC  RBPOBTBB 


(CbL 


ing  that  eyen  when  retarded  by  the  collision 
the  train  did  not  stop  until  it  bad  traveled 
173  feet  from  the  switch,  It  must  be  true 
tliat  the  plaintiff  traveled  83  feet  and  used 
up  five  seconds  of  his  precious  time  before  he 
applied  the  atr  brakes.  But,  although  de- 
fendant's witnesses  declared  that  by  full  and 
instant  use  of  the  air  brakes  the  train  oould 
hare  been  stopped  within  80  feet,  they  ad- 
mitted a  high  degree  of  efficiency  in  the 
method  of  stopping  a  train,  in  emergencies, 
by  reversing  the  current,  a  process  which 
also  reverses  the  direction  of  motion  of  the 
car  wheels.  It  was  admitted  by  one  of  these 
men,  who  had  been  employed  as  an  instruc- 
tor for  the  motormen  tliat  the  motormen 
were  sometimes  Instructed  to  use  the  reverse, 
in  emergencies,  "under  certain  conditions,"  to 
stop  trains;  also,  "after  applying  the  power 
and  finding  the  power  would  not  stop  It,  then 
applying  the  air  under  those  conditions,  be 
could  do  nothing  else."  Under  the  testimony, 
the  Jury  may  have  believed  that  it  was  a 
mistake  of  Judgment  for  the  plaintiff  to  have 
tried  the  effect  of  the  "reverse"  before  us- 
ing the  air  brakes,  and  yet  that  this  error  did 
not  amount  to  negligence. 

[I,  7]  And  even  If  the  jury  found  that  the 
plaintiff  was  negligent,  this  fact  did  not  nec- 
essarily require  that  the  verdict  be  in  favor 
of  the  defendant.  At  the  time  when  this  ac- 
cident occurred  there  was  in  force  a  statute 
wlUch  changed  In  important  respects  the  law 
relating  to  the  liability  of  employers  for  in- 
juries sustained  by  their  employes  while  en- 
gaged in  the  line  of  duty  of  their  employ- 
ment.   In  section  1  of  that  act  we  find: 

That  in  actions  to  recover  damages  for  per- 
sonal injuries  thus  sustained,  "in  which  recovery 
is  soug'ht  upon  the  ground  of  want  of  ordinary 
or  reasonable  care  of  the  employer,  or  of  any 
officer,  agent  or  servant  of  the  employer,  the 
fact  that  sudi  employ^  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a  re- 
covery therein  where  his  contributory  negli- 
gence was  slight  and  that  of  the  employer  was 
gross,  in  comparison,  but  the  damages  may  be 
diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  cm- 
plor«."    Stats.  1911,  p.  706. 

The  court  Instructed  the  Jury  In  accord- 
ance with  these  provisions  of  the  statute,  and 
it  is  not  suggested  that  there  was  any  error 
In  the  instructions  given.  It  Is  entirely 
inconsistent  with  the  verdict  that,  although 
the  jury  might  have  attached  the  taint  of 
negligence  to  the  conduct  of  the  plaintiff,  yet 
that  under  the  evidence  they  believed  that 
bis  negligence  was  slight,  and  that  the  negli- 
gence of  the  defendant  "was  gross,  in  com- 
parison." If  so,  it  is  to  be  presumed  that  in 
assessing  damages  the  Jury  made  due  allow- 
ance in  accordance  with  the  facts  found  and 
as  required  by  the  statute. 

4.  The  fourth  point  is  that.  If  the  defend- 
ant was  negligent  by  reason  of  the  failure  of 
Dunn  to  close  the  switch,  then  the  plaintiff 
was  equally  negligent.  For  reasons  which 
are  made  apparent  by  what  we  have  said  in 


discussing  the  other  points  ooosldered,  this 
court  cannot  say  that  the  plaintiff  was 
"equally  negligent"  with  the  defendant  The 
evidence  was  such  that  the  Jury's  finding  up- 
on the  tacts  must  be  accepted  as  final. 

[I]  On  cross-examination  of  the  plaintiff, 
after  the  plaintiff  bad  testified  that  as  he 
approached  the  switch  the  light  signal  fac- 
ing him  was  green,  he  said: 

"And  then  as  I  came  along,  going  10  or  15 
miles  an  hour,  my  entire  train  entered  that 
switch.    I  do  not  aocount  for  it  at  alL" 

Defendant's  attorney  then  asked: 
"There  is  no  way  to  account  for  it,  is  thereT* 
Plaintiff's  attorney  objected  to  this  ques- 
tion as  improper  cross-examination  and  call- 
ing for  a  conclusion  of  the  witness,  and  the 
objection  was  sustained.  Appellant  suggests 
that  the  witness  had  testified  as  to  his  loQg 
experience  as  a  motorman,  as  to  speed,  stop- 
ping of  trains,  interpretation  of  signals,  and 
so  on,  and  contends  that  it  was  error  to  re- 
fuse permission  to  ask  him  how  he  oonld  ac- 
count for  the  fact  that  the  train  entered  the 
switch.  WhUe  the  objectioo  might  very  well 
have  been  overruled,  we  do  not  think  that  the 
defendant  was  seriously  prejudiced  by  the 
contrary  ruling.  The  further  testimony  elic- 
ited on  the  same  cross-examinatioa  seems  to 
have  covered  all  of  the  matters  which  prob- 
ably would  have  been  developed  by  or  fol- 
lowed upon  an  answer  to  the  above  quoted- 
question.  Several  other  alleged  errors  in 
rulings  upon  evidence  are  pointed  out  by  ap- 
pellant, but  in  their  relation  to  the  record 
they  seem  even  less  important  than  the  ob- 
jection which  we  have  discussed. 
The  judgment  and  order  are  afllrmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


GOIJ5STONB  v.  COLUBIBIA  I/IFE  & 
TRUST  00.     (Oiv.  1637.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Feb.  27,  1817.  Reheoriug  Denied  by 
Supreme  Court  April  26,  1817.) 

1.  Insubance  «=»94— Lira  Irsttbancb— Lu- 

BtUTT  OF  INSUBER— STATtJTB. 

PoL  Code.  I  633,  provides  that  no  person 
shall  act  as  the  agent  or  solicitor  of  any  insur- 
ance companj[  in  the  state  lutil  be  has  filed 
with  commissioner  a  duplicate  power  of  attor- 
ney from  the  company,  or  its  authorized  ascnt, 
authorizing  him  to  act  as  such  agent  or  solici- 
tor, and  providing  also  for  the  issuance  by  said 
commissioner  of  a  license  to  such  agent.  HM, 
that  a  life  insurance  company,  by  its  violation 
of  the  statute,  may  not  absolve  itself  from  lia- 
bility on  an  insurance  contract  that  it  has  ao- 
thonzed  or  ratified,  though  the  contract  may 
have  been  secured  bv  a  person  not  an  agent  or 
solicitor  In  the  full  meaning  of  the  statute; 
such  statutory  provisions  as  to  agents  do  not 
change  the  rule  <rf  law  as  to  principal  and  »tseat 
between  the  insurer  and  the  policy  holder,  and 
the  insurer,  attempting  to  evade  such  statute,  is 
nevertheless  bound  to  a  policy  holder  as  though 
the  statute  had  been  complied  with. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  124.] 
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2.  IrTstTKARCK  «=s>74  — liira  iNBxmAnc*— Au- 

THOBZTT   OF   AOKNT. 

Where  the  general  agent  of  a  life  insurance 
company  requested  t.  to  act  as  the  company's 
agent  in  certain  territory,  but  -was  informed  by 
Li.  that_  he  could  not  do  so  on  account  of  his 
connection  *with  another  company,  and  the  gen- 
eral agent  proposed  that  the  contract  should 
be  made  in  the  name  of  Li.'a  wife,  and  that  L. 
should  be  the  active  man  in  obtaining  the  buai- 
nesB.  -which  was  done,  li.  was  authorized  by  the 
insnrance  company  to  solicit  life  insurance. 

rEd.    Kote. — For  other  cases,   see   Insurance, 
Cent.  Dig.  {§  99,  100.] 

3.  INSUKANCB  «=s>655(2)  —  liirE  Inbubancjk  — 
Action  ow  Pouct— Evidekck. 

In  an  actiop  on  a  life  insurance  policy,  in- 
surer setting  up  false  answers  of  insured  to 
questions  material  to  the  risk,  and  plaintiff 
claiminK  that  such  answers  were  falsely  writ- 
ten In  the  application  hy  the  agent  of  the  insur- 
er, the  trial  court  was  technically  in  error  in 
sustaining  objection  to  the  questions  on  the  mat- 
ter asked  of  the  agent,  who  was  not  the  agent 
of  the  company  in  full  compliance  with  Pol. 
Code,  S  633. 

[Ed.    Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  §§  1677,  1680,  1881. 1685.] 

4.  iNBrrsANCE  <&=>112  —  Life  Insurance  — 
Duty  to  Read  Polict  —  Adoption  of 
Agent's  Fbaudoient  Act. 
Where  agent  of  life  Insurance  company  wrote 
false  answers  material  to  risk  into  insured's 
application,  after  delivery  of  the  policy  to  in- 
sured it  was  the  latter's  duty  to  notify  the  in- 
surance company  of  the  fraud  that  had  been 
attempted  by  the  agent,  and,  by  silence,  he 
fraudulently  approved  of  the  agent's  fraudulent 
act,  and  became  responsible  for  it,  so  that  the 
company  was  not  liable  on  the  policy,  since  it 
was  insured's  duty  to  read  the  policy  upon  de> 
livery,  and  the  court,  in  an  action  on  it,  must 
assume  that  he  did  so. 

[Ed.    Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  !  134.] 

5.  Insubance  9=3l42 — Lite  Insitbancb — Re- 
pudiation OF  Agent's  Fraud— Duty  of  In- 
sured. 
Where  the  holder  of  a  life  policy  contain- 
ing false  statements  material  to  the  risk  fraud- 
ulently inserted  in  the  application  by  the  agent 
died  within  four  months  without  repudiating  the 
agent's  fraud  to  the  insurer,  such  delay  was  fa- 
tal to  recovery ;  it  being  the  duty  of  the  insured 
to  act  promptly. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  263,  264.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Prandsco ;  George  A.  Sturte- 
vant,  Judge. 

Action  by  Beatrice  Ooldstone  against  the 
Columbia  Life  &  Trust  Company,  a  corpora- 
tion. From  a  Judgment  for  defendant,  plain- 
tiff appeals.     Judgment  affirmed. 

Albert  Jacoby,  of  San  Francisco,  for  appel- 
lant Wood,  Montague  &  Hunt,  of  Portland, 
Or.,  and  Gavin  McNab  and  Nat  Schmulowltz, 
both  of  San  Francisco,  for  respondent 

BURNETT,  J.  By  direction  of  the  court 
and  on  motion  of  respondent  a  verdict  In 
favor  of  the  company  was  rendered  by  a 
Jury,  and  the  appeal  Is  from  a  Judgment  en- 
tered thereon. 

Plaintiff,  widow  of  one  Jacob  Goldstone, 
brought  the  action  as  beneficiary  named  in  a 


life  insurance  policy  Issned  by  respondent 
to  said  Jacob  Goldstone  on  September  26, 
1913.  It  appears  that  one  of  the  conditions 
of  the  policy  was  as  follows: 

"This  contract  of  insurance  Is  made  in  con- 
sideration of  the  application  for  this  policy,  a 
copy  of  which  is  hereto  attached,  and  which  ap- 
plication is  hereby  made  a  part  of  this  contract." 

In  said  application,  signed  by  said  Gold- 
stone appears  this  covenant: 

"I  hereby  agree  that  the  statements  herein 
contained,  together  with  the  statements  made 
by  me  to  the  medical  examiner  and  contained 
in  part  2  of  this  application,  are  hereby  war- 
ranted to  be  true,  full,  and  correct  as  facts,  and 
that  this  application,  together  with  the  policy 
which  may  be  issued,  shall  constitute  the  con- 
tract between  me  and  the  company." 

It  Is  the  claim  of  respondent,  fully  set  up 
In  its  answer,  that.  In  violation  of  said  agree- 
ment and  for  the  purpose  of  defrauding  the 
company,  the  insured  gave  false  answers  to 
certain  questions  that  were  material  to  the 
risk,  and  that  therefore  the  company  was  re- 
lieved of  any  liability  under  said  policy.  On 
the  other  hand,  appellant  contended  at  the 
trial  that  the  answers  were  written  in  by  an 
agent  of  the  company  without  the  knowledge 
or  connivance  of  the  insured,  and  there>fore 
the  insurer  cannot  take  advantage  of  its  own 
wrong,  but  Is  charged  with  the  same  re- 
sponsibility as  though  the  answers  were  true. 

The  questions  were  &a  follows: 

(1)  "Have  you  ever  applied  to  any  company 
or  societ:r  or  order  for  insurance  without  receiv- 
ing a  policy  or  certificate  of  the  exact  kind,  rate, 
and  amount  applied  for,  or  for  reinstatement  oi 
a  lapsed  policy  or  certificate  without  being  rein- 
stated?" and  (2)  "Is  any  negotiation  or  appli- 
cation for  other  insurance  now  pending  or  con- 
templated?" 

Each  question  was  answered  in  the  nega- 
tive, whereas,  admittedly,  the  truth  is  that 
on  September  22,  1902,  Goldstone  had  made 
an  Ineffectual  application  for  life  insurance 
to  the  Northwestern  Mutual  Life  Insurance 
Company  of  Milwaukee;  likewise,  in  No- 
vember, 1903,  to  the  Guardian  Life  Insurance 
Company  of  New  York ;  similarly,  in  August, 
1913,  to  the  Equitable  Life  Assurance  Society 
of  the  United  States;  also  to  the  New  York 
Life  Insurance  Company,  in  Anc^ist,  1902, 
and  another  to  the  same  company  in  1905; 
furthermore.  In  July,  1913,  he  made  another 
application  to  the  said  New  York  Life  Insur- 
ance Company,  whic^  application  was  still 
pending  at  the  time  the  application  herein 
concerned  was  made. 

In  pursuance  of  her  contention  plaintiff 
called  as  a  vritness  one  S.  J.  Levy  from 
whose  testimony  It  appears  that  he  solicited 
from  said  Goldstone  the  said  Insurance ;  that 
he  was  the  duly  authorized  agent  of  the  said 
New  York  Life  Insurance  Company  and  had 
issued  to  him,  pursuant  to  section  633  of  the 
Political  Code  of  this  state,  as  such  agent, 
a  power  of  attorney;  that  prior  to  his  in- 
terview with  Goldstone  he  was  visited  at 
his  office  at  14  Montgomery  street,  San  Fran- 
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Cisco,  by  one  B.  F.  Bernsten,  then  the  ac- 
knowledged and  admitted  general  agent  of 
defendant  for  the  state  of  California;  that 
said  Bernsten  requested  Levy  to  act  as  the 
agent  of  respondent  In  and  around  the  terri- 
tory of  San  Francisco,  but  was  Informed  by 
the  latter  that  he  could  not  do  so  on  account 
of  his  connection  with  the  New  York  Life, 
a  competing  company,  whereupon  Bernsten, 
In  order  to  get  around  and  evade  the  law, 
proposed  as  follows: 

"Well,  make  the  contract  in  the  name  of  your 
wife,  make  her  the  agent,  and  you  can  be  the 
active  man  in  obtaining  the  buainess  whatever 
it  la." 

Levy  continued: 

"Under  those  circumstances,  we  entered  into 
an  agreement  whereby  the  business  was  to  be 
solicited  by  myself,  but  Mrs.  Levy  was  to  be 
known  as  the  agent,  in  order  not  to  conflict 
with  the  contract  that  I  had  with  the  Mew  York 
Life  Insurance  Company." 

Mrs.  Levy  was  thereupon  appointed  such 
agent,  and  Mr.  Levy,  in  accordance  with  his 
agreement  with  Bernsten,  proceeded  to  solic- 
it, procure,  and  write  insurance  for  the  de- 
fendant company,  and  among  others  he  ap- 
proached Goldstone,  submitted  to  him  for  his 
signature  said  application  for  insurance,  col- 
lected the  premium,  and  subsequently  de- 
livered the  policy  in  question  to  said  deceased. 
Appellant  then  attempted  to  show  by  said 
witness  that  he  wrote  in  the  answers  to  said 
questions  without  the  knowledge  of  the  in- 
sured, but  the  court  sustained  an  objection, 
and  it  was  not  permitted.  The  ruling  was 
based  upon  the  court's  understanding  of  the 
force  and  effect  of  said  section  633  of  the 
rolltlcal  Code,  providing  that: 

"No  person  shall  in  this  state  act  as  the  agent 
or  solicitor  of  any  insurance  company  doing 
business  in  this  state  until  he  has  produced  to 
the  commissioner,  and  filed  with  him,  a  dupli- 
cate power  of  attorney  from  the  company,  or  its 
authorized  agent,  authorizing  him  to  act  as  such 
agent  or  solicitor" 

— and  providing  also  for  the  issuance  by  said 
commissioner  of  a  license  to  such  agent. 
The  court,  In  holding  that  the  case  falls  with- 
in said  section,  declared  that  it  was  enacted 
to  the  end  that,  if  a  broker  or  anybody  else 
comes  to  one  selling  life  insurance,  there 
may  be  a  safe  way  for  the  one  solicited  to 
find  out  whether  the  company  Is  authorized 
to  do  business  In  the  state,  and  also  whether 
the  solicitor  is  authorized  to  solicit  insur- 
ance, and  the  court  seemed  to  be  of  the  opin- 
ion that  no  one  acting  as  an  agent  could  bind 
the  company  unless  he  was  so  commissioned, 
and  that  a  person  dealing  with  a  solicitor 
not  80  authorized  docs  so  at  his  perlL 

[1]  Said  section,  no  doubt,  was  enacted  for 
the  protection  of  the  public  as  well  as  of  the 
Insurance  companies,  and  its  provisions,  of 
course,  should  be  compiled  with.  No  compa- 
ny Should  knowingly  fail  to  regard  its  re- 
quirement, nor  should  any  person  assume  to 
act  as  agent  or  solicitor  without  said  power 
of  attorney  and  said  license.  However,  as 
far  as  the  company  is  concerned,  we  do  not 


understand  that  by  its  violation  of  said  stat- 
ute it  may  absolve  itself  from  liability  for 
a  contract  that  it  has  authorized  or  ratified, 
although  the  contract  may  have  been  secured 
by  a  person  not  an  agent  or  solicitor  In  the 
full  meaning  of  the  statute.  The  reasonable 
rule,  we  think,  and  one  sustained  by  the  au- 
thorities is  that  such  statutory  provisions  as 
to  agents  do  not  change  the  rule  of  law  as  to 
principal  and  agent'  between  the  company 
and  the  policy  holder,  and  that  the  company 
attempting  to  evade  such  statute  is  neverthe- 
less bound  to  its  policy  holders,  as  though  the 
statute  had  been  compiled  witli. 

[2,  3]  We  think  also  that  there  is  Justifi- 
cation in  the  record  for  the  contention  that 
said  S.  J.  Levy  was  authorized  by  the  com- 
pany to  solicit  said  Insurauce,  and  also  that 
his  act  in  so  doing  was  subsequently  ratified. 
It  would  follow  that  the  court  was  technical- 
ly in  error  in  sustaining  the  objection  to  the 
questions  asked  of  the  witness.  It  would 
seem  almost  incredible  that  one  of  sonic 
standing,  as  Levy  must  have  been  would  be 
guilty  of  such  reprehensible  and  even  despica- 
ble conduct  aa  to  attempt  deliberate  the  per- 
petration of  a  fraud  upon  the  company  and 
the  deceased,  but  we  must  assume  that  his 
answers,  if  given,  would  have  presented  such 
a  situation. 

However,  we  need  not  go  into  that  at 
length;  as,  notwitlistanding  such  error,  un- 
der the  admitted  facts,  it  must  be  held,  we 
think,  that  the  law  demands  the  verdict  that 
was  rendered. 

[4]  Ae  already  seen,  the  policy  was  imme- 
diately delivered  to  Goldstone.  It  was  his 
duty  to  read  it,  and  we  must  assume  that  he 
did  so.  Long  V.  Newman,  10  CaL  App.  430, 
102  Pac.  531.  He  knew,  therefore,  that  his 
application  as  well  as  the  certificate  of  the 
physician,  each  of  which  was  an  integral 
part  of  the  policy  and  the  consideration  there- 
for, contained  twp  material  and  vital  state- 
ments that  were  false.  His  legal  and  moral 
duty  was  then  to  notify  the  company  of  the 
fraud  that  had  been  attempted.  By  bis  si- 
lence he  virtually  approved  of  the  fraudulent 
act  of  the  agent  and  t>ecame  responsible  for 
it.  By  his  conduct  he  made  Levy  his  agent 
as  well  as  the  agent  of  the  company,  and  the 
forfeiture  of  the  policy  is  the  price  of  his 
folly.  If  he  had  pursued  the  course  required 
by  good  conscience  the  company  might  have 
excused  the  misrepresentation,  but,  of  course, 
that  is  merely  problematical.  He  could  at 
least  have  secured  a  return  of  the  premium 
paid,  but  by  his  acquiescence  he  denied  him- 
self any  relief  from  the  wicked  act  of  the 
agent  of  the  company. 

This  feature  of  the  case  is  covered  by  the 
decision  of  the  Supreme  Court  in  Madden  v. 
Maryland  Casualty  Co.,  168  Cal.  204, 142  Pac. 
51,  wherein  one  Graff,  a  soliciting  agent  for 
defendant,  solicited  the  insurance  from  plain- 
tiff, who  was  very  deaf,  as  was  well  known 
to  said  Graff.    The  apiilication  for  the  pol- 
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Icy  was  filled  out  by  Graff,  and,  wltbont  be- 
ing signed  or  read  to  or  by  plaintiff,  was 
salt  to  tbe  general  agent  of  defendant.  It 
contained  a  warranty  to  the  effect  that  plain- 
tiff was  neither  partially  nor  totally  deaf. 
A  policy  was  Issned  by  the  defendant  and 
sent  to  plaintiff  throngh  the  mall.  In  re- 
▼ersInK  the  caae  the  court  said: 

"By  accepting  and  retaining  the  contract  with- 
out objection  plaintiff  was  bound  by  its  terms 
and  cannot  now  be  heard  to  say  that  he  did  not 
read  it  or  know  its  terms." 

Many  cases  are  therein  cited  in  support  of 
the  principle.  We  call  specific  attention  to 
only  two  of  tbem.  One  Is  the  familiar  case 
of  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U. 
S.  619.  6  Sup.  Ct  837,  29  L.  Ed.  934,  where- 
in the  court,  through  Mr.  Justice  Field,  said : 

"There  is  another  view  of  this  case  equally 
fatal  to  a  recovery.  Assuming  that  the  answers 
of  the  assured  were  falsified,  as  alleged,  the 
fact  would  be  at  once  disclosed  by  the  copy  of 
the  apt>lication,  annexed  to  the  policy,  to  which 
his  attention  was  called.  He  would  nave  discov- 
ered by  inspection  that  a  fraud  had  been  per- 
petrated, not  only  upon  himself,  but  upon  the 
company,  and  it  woold  have  been  his  duty  to 
make  the  fact  Imown  to  the  company.  He  could 
not  hold  the  policy  without  approving  the  action 
of  the  agents,  and  thus  becoming  a  participant 
in  the  fraud  committed.  The  retention  of  the 
policy  was  an  approval  of  the  application  and  of 
Its  statements.  The  consequences  of  that  ap- 
proval cannot  after  his  death  be  avoided." 

In  Qulnlan  v.  Providence,  etc,  Insurance 
Co.,  133  N.  Y.  356,  31  N.  B.  81,  28  Am.  St. 
Rep.  645,  It  Is  said : 

"In  determining  the  question  of  liability  in 
this  case  it  is  immaterial  whether  the  plaintiff 
read  the  policy  or  not,  or  that  be  had  no  actual 
knowledge  of  the  conditions  or  of  the  limitations 
of  the  power  of  Kelsey.  The  conditions  and 
limitations  were  a  part  of  the  contract,  and  he 
waa  bound  to  take  notice  of  tbem,  and  is  not 
excused  upon  the  plea  that  be  omitted  to  ac- 
quaint himself  with  the  protisiona  of  the  pol- 
icy." 

Nor  do  we  think  there  Is  any  force  In  the 
contention  that  the  Madsen  Case  should  not 
be  considered  controlling  for  the  reason  that 
therein  the  agent  was  a  mere  soliciting  agent 
and  the  time  during  whldi  the  policy  was  in 
possession  of  the  Insured  was  a  period  of 
several  years.  S.  J.  Levy  was  no  more  than 
a  soliciting  agent  here.  At  least,  be  had  no 
authority  to  waive  warranties  for  the  com- 
pany, and  was  therefore  In  no  better  posi- 
tion In  that  respect  than  a  soliciting  agent. 
This  question  of  the  authority  of  an  agent 
to  waive  conditions  Is  learnedly  discussed 
in  Sharman  v.  Continental  Ins.  Co.,  167  Cal. 
117, 138  Pac.  708,  52  I*  R.  A.  (N.  S.)  670,  and 
we  need  not  further  consider  It 

[1]  As  to  the  time,  a  delay  of  four  months 
In  repudiating  the  fraud  Is  as  fatal  as  a 
delay  of  four  years.  It  Is  the  duty  of  the 
Insured  to  act  promptly.  He  cannot  specu- 
late with  death.  It  Is,  of  course,  always  Im- 
minent, and  at  any  moment  It  may  claim 
even  the  most  robust.  The  situation  of  the 
hunred  and  the  nature  of  the  contract  made 
It  his  Imperative  duty  to  act  Immediately. 


The  Importance  of  gnch  speedy  action  Is  cer- 
tainly emphasized  by  the  circumstance  of  his 
death  within  a  little  less  than  four  months 
from  the  time  the  policy  was  Issued.  In  the 
absence  of  any  claim  that  the  delay  was 
caused  by  any  act  of  respondent  or  that  it 
was  unavoidable  for  any  reason,  we  consider 
It  fatal  to  a  recovery. 

The  cases  generally  seem  to  take  It  for 
grranted  that  the  insured  must  act  with 
great  promptness  In  such  contingency.  We 
may  refer  speclflcally  to  only  one,  decided 
by  the  Supreme  Court  of  Wisconsin,  Bostwlck 
V.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  89  N. 
W.  538,  02  N.  W.  246,  reported  with  an  ex- 
haustive note  In  67  L.  lis  A.  706,  wherein  a 
similar  question  was  Involved.  Therein  It 
was  held  that : 

"If  a  person  receives  a  policy  of  insurance  os- 
tensibly in  response  to  on  application  therefor, 
which  he  signed  and  parted  with  in  the  belief. 
Induced  by  the  fraud  of  the  agent  taking  the 
same,  that  it  called  for  a.  policy  different  from 
that  which  it  called  for  in  fact,  he  is  bound,  as 
a  matter  of  law,  to  examine  the  policy  within  a 
reasonable  time  after  it  comes  to  his  hand,  and 
to  discover  obvious  departures  therein  from  the 
one  which  he  supposed  he  was  to  get,  and 
promptly,  upon  discovering  the  same  to  remind 
the  transaction,  give  the  company  due  notice 
thereof,  and  do  all  on  his  part  which  justice  re- 
quires to  restore  the  former  situation,  or  he  will 
be  held  to  have  accepted  the  policy  as  satisfying 
his  application,  so  as  to  be  precluded  from  re- 
scindmg  the  same." 

And  it  was  further  held  that  the  "reason- 
able time"  began  to  run  when  he  received  the 
policy,  and  that  a  delay  of  four  months  and 
a  half  before  moving  to  rescind  Is  too  long  a 
time. 

We  think  the  Judgment  should  be  affirmed; 
and  It  la  so  ordered. 

We  concur:   CHIPMAN,  P.  J.;   HABT,  J. 


FOLEY  V.  CITY  OP  OAKLAND.    (Civ.  1960.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Fob.  28,  1017.  Rehearing  Denied 
March  29,  1017;  Denied  by  Supreme  Court 
April  28,  1017.) 

1.  MtJNiciPAL  Corporations  «=126— Offi- 
ces—CouNon-'B  Power  to  Abolish. 

The  act  of  a  dty  coundl  in  abolishing  an 
office  is  an  exercise  of  legislative  power. 

[Ed.   Note. — For  other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  H  298-300.] 

2.  MUNICIPAL  Corporations  «=9l91  —  Offi- 
cers —  Oovnoil's  Powkb  of  Removai.  — 
Charter. 

One  appointed  assistant  sanitary  Inspector 
nnder  city  of  Oakland  ordinance  could  i>e  remov- 
ed by  ordinance  aboliahing  the  office,  the  coun- 
cil being  empowered  by  Charter,  f  31  (St.  1011, 
p.  1551),  to  discontinue  offices,  and  section  39, 
providing  that  council  shall  be  vested  with  all 
powers  of  legislation  "adequate  to  a  complete 
system  of  local  government,"  and  the  charter 
not  limiting  that  power;  and  section  80,  pro- 
viding that  pprsons  employed  b:?  the  city  on 
September  1,  1910,  may  retain  their  employment 
subject  to  reclassification  by  the  civil  service 
board  unless  removed  for  cause,  or  because  the 
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dTil  service  board  determines  "that  tlieir  em- 
ployment by  the  dty  is  unnecessary,"  did  not 
deprive  the  city  council  of  authority  to  abolish 
the  office  itself. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t  764.] 

Appeal  from  Superior  Conrt,  Alameda 
County;  Bverett  J.  Brown,  Judge. 

Action  by  J.  G.  Foley,  against  the  City  of 
Oakland.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed. 

Pnul  O.  Morf,  aty  Atty..  and  W.  H. 
O'Brien,  Deputy  City  Atty.,  both  of  Oakland, 
for  appellant  Charles  A.  Beardsley,  of  Oak- 
land, for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  by  the 
defendant  from  an  adverse  Judgment  The 
case  Involves  the  proper  construction  of  cer- 
tain provisions  of  the  charter  of  the  city  of 
Oakland. 

[1,  2]  The  facts  of  the  case  may  be  sum- 
marized as  follows.'  The  city  of  Oakland  Is 
a  municipal  corporation  governed  by  a  free- 
holders' charter  (Stats.  1911,  pt  2,  p.  1551). 
The  health  department  Is  under  the  direction 
of  a  commission  of  public  health  and  safety. 
Ordinance  No.  350  N.  S.  created  the  position, 
among  others,  of  assistant  sanitary  Inspector 
In  that  department.  The  plaintiff  was  In  the 
employ  of  the  city  on  September  1,  1910,  and 
was  appointed  to  said  oflico  of  assistant  sani- 
tary inspector.  On  July  20,  1915,  said  ordi- 
nance was  repealed  by  Ordinance  No.  8S5  N. 
S.  with  the  consequent  abolition  of  the  posi- 
tion held  by  the  plaintiff.  Section  31  of  the 
charter  (found  at  page  1575  of  the  Statutes 
of  1911)  provides: 

"The  council  shall  have  the  power  by  ordi- 
nance to  creat^consolidate  and  discontinue  of- 
fices, deputyships,  assistautships  and  employ- 
ments other  than  those  prescribed  in  this  char- 
tw  •  •  •  and  also  the  method  by  which 
*  *  *  such  ofiice,  deputysbip,  assistantship 
or  empIo3nnent  *  *  *  shall  be  declared  va- 
cant." 

Section  39  of  the  charter  (Stats.  1911,  p. 
1577)  reads: 

"The  coundl  shall  be  the  governing  body  of 
the  municipality.  It  shall  exercise  the  corporate 
powers  of  the  city,  and,  subject  to  the  express 
limitations  of  this  charter,  shall  be  vested  with 
all  powers  of  legislation  in  municipal  affairs 
adequate  to  a  complete  system  of  local  govern- 
ment consistent  with  the  Constitution  of  the 
stote." 

The  act  of  a  city  council  In  abolishing  an 
ofQce  is  an  exercise  of  legislative  power. 
Downey  v.  State,  160  Ind.  578,  582,  67  N.  D. 
450;  5  B.  C.  L.  614.  There  Is  no  express  pro- 
vision in  the  charter  limiting  the  legislative 
power  of  the  council  to  create  or  abolish  of- 
fices or  positions  other  than  that  contained  in 
that  part  of  section  31  above  quoted;  in  fact 
it  is  not  contended  that  the  city  council  has 
not  the  general  i)ower  to  create  and  abolish 
clerkships  and  ofllces.  Respondent's  position 
is  based  on  the  latter  itart  of  section  80  of 
said  charter  (Stats.  1911,  p.  1605),  which  sec- 


tion, after  enomerating  the  employte  of  the 
city  excepted  from  the  dvll  aerrioe  provi- 
sions of  that  act,  reads: 

"Provided,  that  persons  employed  by  the  dty 
*  *  *  on  September  1,  191<^  may  retain  their 
employment  under  the  city,  subject  to  dassfi- 
cation  and  reclassification  by  the  civil  serrico 
board  without  further  examination,  unless  re- 
moved for  cause,  or  unless  it  shall  be  determin- 
ed, by  the  civil  service  board  that  their  employ- 
ment by  the  dty  is  linnecessary." 

Respondent  argues  that  while  the  dty 
council  may  have  the  general  power  to  abol- 
ish offices,  such  power,  under  the  above-no- 
ticed portion  of  section  80,  Is  vested  in  the 
civil  service  "board  so  fitr  as  those  persons  are 
concerned  who  were  in  the  employment  of 
the  munidpality  on  September  1, 1010. 

We  think  this  position  cannot  be  maintain- 
ed. The  civil  service  board  is  given  power  to 
determine  that  an  employ^  is  unnecessary, 
and  it  may  perhaps  remove  him  and  leave  the 
office  vacant,  but  still  existing;  but  the  provi- 
sion of  the  charter  conferring  this  power  fails 
far  short  of  depriving  the  city  council  of  its 
authority  to  abolish  the  office  itself.  On  Sep- 
tember 1,  1910,  the  date  referred  to  In  sec- 
tion 80  of  the  charter,  the  board  of  freehold- 
ers were  engaged  in  framing  the  present  or- 
ganic act;  and  doubtless  it  was  deemed  ex- 
pedient not  only  to  give  the  persons  who 
were  at  that  time  in  the  employ  of  the  mu- 
nicipality civil  service  standing  without  ex- 
amination, but  also  to  subject  them  to  re- 
moval only  for  cause  or  upon  a  showing  that 
their  employment  was  unnecessary,  in.'^tead 
of  leaving  them,  as  are  other  dvil  service 
employes,  subject  to  removal  by  the  heads  of 
the  different  departments  of  the  city,  with 
a  right  to  appeal  to  the  dvll  service  board. 
But  the  charter  did  not  go  farther  in  this  be- 
half; and  section'  80  thereof  does  not  give  to 
the  civil  service  board  the  power  to  abolish 
offices,  such  power  being  lodged  only  in  the 
council. 

The  Judgment  is  reversed. 

We  concur:  I/ENNON,  P.  J.;  RICH- 
ARBS,  J. 


PLEASANT  VALI.ET  HOTEL  CO.  t.  HEN- 
DERSON.   (Civ.  1955.) 

(District  Court  of  Appeal.  First  District,  OI- 

Ifomia.    Feb.  24,  1917.    Rehearing  Denied 

by  Supreme  Court  April  23,  1017.) 

Limitation  of  Actiohb  ®=>46(1)— Contracts 
— Ratification  of  Tkansactions. 
Where  corporate  directors  in  January,  1912. 
borrowed  money  from  the  corporation  agreeing 
to  repay  it  when  certain  purposes  should  be 
accomplished,  and  those  purposes  were  accom- 
plished in  April,  1913,  at  which  time  eaoh  of 
the  two  directors  was  charged  with  one-half  the 
loon  on  the  bo^ks  of  the  corporation,  the  corpo- 
ration may  maintain  an  action  for  such  sum  in 
November,  1914;  for,  as  the  corporation  rati- 
fied the  transactirai  in  April,  1913,  the  cause  of 
action  did  not  accrue  until  then,  and  the  two- 
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year  period  prescribed  by  Code  Civ.  Proc.  |  339, 
Babd.  1,  had  not  expired  ia  November,  1014. 

[Kd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {§  240,  251,  2S3.] 

Appeal  from  Superior  Court,  Fresno  Coun> 
ty;    George  E.  Church,  Judge. 

Action  by  the  Pleasant  Valley  Hotel  Com- 
pany, a  corporation,  against  H.  A.  Henderson. 
From  a  Judgment  for.  plaintiff,  defendant 
appeals.    Affirmed. 

Everts  &  Ewing,  of  Fresno,  for  appellant. 
C  K.  Bonestell,  of  Fresno,  toe  respondent 

KERRIGAN,  J.  This  Is  an  appeal  by  de- 
fendant from  an  adverse  Judgment.  The 
question  for  determination  In  this  case  Is  as 
to  whether  or  not,  of  the  several  causes  of 
action  alleged  In  the  complaint,  the  demand 
therein  set  forth  for  $1,000  was  barred  by 
the  provisions  of  subdivision  1  of  section  330 
of  the  Code  of  Civil  Procedure. 

The  record  shows  that  the  action  was  com- 
menced on  November  19,  1914;  that  on  Jan- 
nary  6,  1912,  defendant  and  one  George  F. 
Patterson,  who  were  directors  of  the  Pleas- 
ant Valley  Investment  Company,  plaintiff's 
assignor,  borrowed  from  that  company  |2,000 
for  certain  purposes,  and  agreed  to  repay  the 
same  when  those  purposes  should  be  accom- 
plished; that  those  purposes  were  accom- 
plished so  far  as  they  could  be  in  April,  1913, 
at  which  time,  in  compliance  with  their 
agreement,  each  was  charged  on  the  boolu  of 
the  company  with  $1,000,  and  that  at  that 
time  each  agreed  to  pay  to  the  Investment 
company  such  sum ;  tii&t  George  F.  Patter- 
son paid  the  money  so  borrowed  by  him ;  but 
that  the  defendant  has  failed  and  neglected 
to  repay  the  amount  so  charged  against  him. 

Assuming  that  the  circumstances  under 
which  the  $2,000  were  obtained  from  the 
Pleasant  Valley  Investment  Company  stamp- 
ed the  transaction  as  a  conversion  of  the 
funds  of  that  company,  still  the  company 
could  waive  the  conversion,  and,  repudiating 
the  action  of  defendant  and  Patterson,  could 
perhaps  have  brought  an  action  Immediately 
for  money  had  and  received.  However  that 
may  be,  it  appears  from  the  record  that  the 
Pleasant  Valley  Investment  Company  elected 
to  ratuy  in  detail  the  transaction  as  negoti- 
ated by  those  directors;  It  chose  to  adopt 
their  acts  as  its  own,  to  regard  them  as 
valid,  and  to  enforce  the  performance  of  the 
obligations  arising  therefrom.  Therefore  the 
statute  of  limitations  did  not  commence  to 
run  against  the  plaintiff's  cause  of  action  on 
January  6,  1912,  the  time  the  money  was  ob- 
tained by  defendant  and  Patterson,  but  from 
the  time  the  obligation  to  repay  was  fixed, 
to  wit,  in  April,  1913.  The  action  therefore, 
baving  been  filed  in  November,  1914,  was 
brought  before  it  was  barred  by  the  statuta 

Judgment  affirmed. 

We  concur:  LENNON,  P.  J.;  RICH- 
ARDS, J. 


JOHNSON  v.  JOHNSON  et  al.     (Olv.  1615.) 

(District  Gonrt  of  Appeal,  Second  District,  Oali- 
fomia.    Feb.  26,  1917.) 

1.  Husband  and  Wife  <8=»270(10)— Findirob 
TO  SUPPOKT  —  Fbaudulent  Convktance  o» 
Ooiatvvm  Pbofbbtt. 

A  wife,  suing  her  husband  for  separate  sup- 
port and  maintenanee,  and  joining  certain  of  his 
relatives  on  the  theory  that  they  had,  by  means 
of  a  fraudulent  conspiracy  with  him,  acquired 
certain  real  estate  alleged  to  be  community  prop- 
erty, was  not  entitled  to  a  decree  against  the 
grantees,  there  being  no  finding  of  fraud  and  the 
evidence  showing  that  they  had  paid  full  value 
and  consideration  for  the  conveyance  of  the 
property  by  the  husband  to  them. 

[EM.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  g  983.] 

2.  Husband  and  Wife  ®=»301  —  Oommttnitt 
Pbopebtt  —  Fratjdulknt  Convetancb  bt 

HtnSBAND— JrDOKENT  FOB  WlTB  FOB  ATTOB- 

nbt's  Fses. 
If  there  was  frand  in  the  husband's  convey- 
ance to  his  relatives,  there  was  no  authority, 
statutory  or  otherwise,  under  which  the  court 
was  warranted  in  rendering  judgment  against 
the  grantees  for  $150  attorney's  fees  in  favor  of 
the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  1099.] 

8.  HxrSBAND  AND   WllTB  «S»267(1)— OolTUDNI- 

TT  Pbopebtt  —  Decheb  fob  Suppobt  and 

MAINTENANCaC^SlABITAL  RELATION. 

A  decree  for  permanent  support  and  mainte- 
nance in  favor  of  a  wife  did  not  affect  the  mari- 
tal relation,  and  until  such  relation  is  dissolved, 
the  husband  is  entitled  to  control  the  community 
property,  with  absolute  power  of  disposition  oth- 
er than  testamentary,  though,  without  the  wife's 
written  consent,  he  cannot  malce  a  gift  or  con- 
veyance without  valuable  consideration  under 
Civ.  Code,  |  172. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S§  806,  929,  930,  936.] 

4.  Husband  and  Wifb  <S=s>286— Wife's  Suit 
FOB  Sep  ABATE  Maintenance— Effect. 

The  purpose  of  a  wife's  suit  for  separate 
maintenance  is  specifically  to  enforce  her  hus- 
band's general  duty  by  directing  him  to  maiie 
certain  definite  payment^  at  regular  intervals 
for  her  support,  and,  subject  to  such  provision, 
the  relations  of  the  parties  to  each  other  and 
the  community  estate  is  the  same  as  if  no  such 
action  had  been  brought  or  an  award  made. 

5.  Husband  and  Wife  €=>289(1)— Suit  roB 
Srpabate  Maintenance— Communitt  Pbop- 
ebtt— Judgment. 

In  a  wife's  suit  against  her  husband  for 
permanent  support  and  maintenance,  wherein 
she  joined  gome  of  his  relatives  on  the  theory 
that,  by  means  of  a  fraudulent  conspiracy,  they 
had  acquired  certain  community  realty,  where 
the  court  found  that  a  trust  company  should  be  ' 
appointed  trustee  of  half  the  amount  of  the 
community  estate,  to  receive  and  disburse  the 
same  on  the  wife's  order,  the  judgment  giving 
such  fund  to  the  wife  absolutely,  and  without 
limitation,  was  improper. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  g  1004.] 

6.  Husband  and  Wife  €=5>298%— Sepabate 
Maintenance— Findings. 

In  a  wife's  suit  for  separate  maintenance 
and  support,  wherein  she  joined  her  husband's 
relatives  on  the  theory  that  he  had  fraudulently 
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conveyed  certain  community  realty  to  them,  de- 
fendants were  entitled  to  findings  on  iunea  pre- 
sented by  tlieir  answer. 

[Bd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §{  1091,  1092.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Grant  Jackson,  Judge. 

Action  by  Sarah  Johnson  against  Nels 
Johnson  and  others.  From  a  Judgment  for 
plaintUt,  defendants  appeal.    Reversed. 

I.  Henry  Harris,  of  Los  Angeles  (Charles 
A.  Banic,  of  Ix>8  Angeles,  of  counsel),  for  ap- 
pellants. J.  H.  Ryciunan,  of  Los  Angeles, 
Harriman,  Ryclcnian  &  Tuttle,  of  Los  Ange- 
les, for  respondent. 

SHAW,  J.  In  this  action  plaintiff,  with- 
out asking  for  a  divorce,  sought  a  decree 
awarding  her  permanent  support  and  mainte- 
nance, as  provided  In  section  137,  Civil  Code. 
Upon  the  theory  that  they  had,  by  means  of 
a  fraudulent  conspiracy  with  her  husband, 
acquired  certain  real  estate  alleged  to  be 
community  property  of  the  couple,  and  thus 
deprived  her  of  her  interest  therein,  she 
Joined  as  defendants  with  him  his  father  and 
mother,  Frank  and  Beda  Johnson,  and  his 
brother,  Bayard  Johnson.  Plalntlil  obtain- 
ed a  Judgment,  from  which  all  of  the  de- 
fendants appeal  upon  a  record  presented  In 
accordance  with  sections  953,  953a,  and  933b, 
Code  of  Civil  Procedure. 

By  the  decree  It  was  adjudged  that  plain- 
tiff, Sarah  Johnson,  do  have  and  recover  of 
and  from  defendants  Beda  Johnson,  E>ank 
Johnson,  and  Bayard  Johnson  the  snm  of 
$1,787.50,  together  with  attorney's  fees  of 
$190,  which  sum  of  $1,787.50  the  court  ad- 
Judged  to  be  one-half  of  the  proceeds  of  th<i 
community  property  so  conveyed  by  Nels 
Johnson.  It  was  further  adjudged  that  Nels 
Johnson  pay  to  plaintiff  the  sum  of  $20  per 
month  as  an  allowance  for  the  support  and 
maintenance  of  Frances  Johnson,  the  minor 
child  of  pbilntlft  and  her  husband.  As  stat- 
ed, the  theory  of  the  complaint  as  to  the  de- 
fendants other  than  the  husband  was  that 
they  had,  by  means  of  fraud,  acquired  com- 
munity property  of  plaintiff  and  her  husband. 

[1]  Waiving  any  question  as  to  the  sufil- 
ciency  of  the  allegations  of  fraud,  as  to 
which,  however,  we  entertain  grave  doubt, 
there  is  no  finding  of  fraud  on  the  part  of 
any  of  the  defendants ;  nor  is  there  any  evi- 
dence whatsoever  tending  in  the  slightest 
degree  to  Justify  a  finding  that  would  war- 
rant a  Judgment  such  as  that  here  rendered 
against  defendants  Frank,  Beda,  and  Bayard 
Johnson.  For  aught  that  appears  In  the 
findings  to  the  contrary,  they  paid  full  value 
In  consideration  of  the  conveyance  of  the 
property  so  made  by  Nels  Johnson  to  them, 
and  the  evidence  without  substantial  contra- 
diction shows  .the  payment  of  such  considera- 
tion. Briefly  stated,  the  evidence  shows  that 
«fter  his  marriage  Mels  Johnson  obtained  a 


contract  for  the  purcfhase  of  a  lot  at  the 
price  of  $1,800.  In  making  the  first'  payment 
he  borrowed  $500  from  his  father,,  which  sum 
he  paid  thereon  at  the  execution  of  the  con- 
tract Of  the  deferred  payments  $750  was 
paid  out  of  his  earnings  after  marriage.  Be- 
ing unable  to  keep  up  the  payments  and  be- 
ing largely  Indebted  to  his  father,  he,  in  pa.v- 
ment  of  such  Indebtedness  and  $150  cash  at 
the  time  paid  to  him  by  his  father,  conveyed 
the  property  to  his  mother,  who  paid  the 
balance  of  $650  due  upon  the  contract  for 
the  purchase  thereof  and  took  a  deed  to  th-> 
property,  which  she  afterwards  conveyed  to 
her  son  Bayard  Johnson  for  $2,500,  and  he., 
under  an  arrangemtot  with  his  father,  con- 
veyed It  in  exchange  for  an  equity  In  other 
property  which  was  subject  to  a  mortgage  o? 
$7,500.  The  court  found  this  equity  to  be  of 
the  value  of  $4,125  which,  after  deductiiu: 
the  $550  paid  by  Beda  Johnson,  left  $3,573. 
all  of  which  the  court  declared  to  be  com- 
munity property  of  plaintiff  and  her  husband. 
It  thus  appears  that,  at  most,  $1,250  repre- 
sented the  community  interest  in  the  lot,  and 
since  It  is  conceded  that  Beda  Johnson  in  ac- 
quiring the  deed  thereto  paid  $550  of  the 
purchase  price.  It  would  appear  in  any  event 
that  she  was  entitled  to  such  proportionate 
share  of  the  $4425  as  her  payment  bore  to 
the  purchase  price  of  the  lot.  In  her  com- 
plaint plaintiff  alleged  that  the  first  payment 
of  $500  made  upon  the  contract  of  purchase 
was  paid  out  of  the  separate  funds  of  Nels 
Johnson.  If  her  allegation  be  accepted  as 
true,  then  only  $750  paid  in  the  purchase  of 
the  lot  constituted  community  funds. 

[2]  Assuming  the  existence  of  fraud,  «re 
know  of  no  authority,  statutory  or  otherwise, 
under  which  the  court  was  warranted  Is 
rendering  the  Judgment  against  defendantii 
other  than  Nels  Johnson  for  the  snm  of  $150 
attorney's  fees. 

[3]  Moreover,  the  decree  did  not  affect  the 
marital  relation  (McKay  on  Community  Prop- 
erty, 8  410;  Kusel  v.  Knsel,  147  CaL  67,  81 
Pac.  295),  and  until  dissolved,  the  husband 
was  entitled  to  the  control  of  the  oommunlty 
property,  with  absolute  power  of  disposiUon 
other  than  testamentary,  provided  that  with- 
out the  written  consent  of  the  wife  he  could 
not  make  a  gift  thereof  or  convey  the  same 
without  a  valuable  consideration  (Civ.  Oxlc, 
S  172),  and  we  luiow  of  no  principle  of  law 
under  which  a  wife  without 'Obtaining  a  di- 
vorce can  be  awarded  one-half  of  the  com- 
munity estate.  The  case  of  Cummings  v. 
Cummlngs,  14  Pac.  662,  was  an  action  for  di- 
vorce wherein  the  plaintiff,  alleging  that  the 
hnsband  had  conveyed  community  property 
with  the  Intent  on  the  part  of  both  the  gran- 
tor and  grantee  to  defraud  plaintiff  of  her 
rights  therein,  sought  a  decree  annulling  the 
same  and  awarding  her  a  one-half  interest 
therein.  It  was  there  held  that  an  action 
to   set  aside   a   conveyance  of  community 
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property  made  by  a  husband,  on  the  ground 
of  fraud, 'cannot  be  maintained  by  the  wife 
while  the  marriage  bond  exists.  In  support 
thereof  the  court  cited  the  case  of  Grelner 
V.  Greiner,  58  Cal.  115,  where  it  was  likewise 
held  (quoting  from  the  syllabus): 

"A  'wife  cannot  maintain  an  action  while  the 
marriage  bond  exists,  to  set  aside  a  transfer  of 
the  common  property,  made  by  the  husband  for 
the  purpose  of  defrauding  her." 

See,  also,  Van  Maren  v.  Johnson,  15  Cal. 
312;  Knsel  t.  Kusel,  supra;  Tlbbetts  v. 
Fore,  70  Cal.  245,  11  Pac.  648;  Valensln  Y. 
Valensin  (C.  O  28  Fed.  602. 

[4]  The  purpose  of  the  suit  for  separate 
maintenance  Is  to  specifically  enforce  the 
general  duty  of  the  husband  by  directing  cer- 
tain definite  payments  to  be  made  at  regular 
intervals  for  the  wife's  support  Subject  to 
such  provision,  their  relations  to. each  other 
and  to  the  community  estate  Is  precisely  the 
same  as  though  no  such  action  had  been 
brought  or  an  award  made.  The  status  of 
the  parties  may  be  restored  by  reconcilia- 
tion, to  which  case  the  necessity  for  the 
separate  maintenance  would  terminate.  Not- 
withstanding this  fact,  however,  or  other 
conditions  which  might  be  mentioned,  a  Judg- 
ment of  this  character  would  give  to  the  wife 
one-half  of  the  community  property. 

[5]  Another  objection  made  to  the  Judg- 
ment, which  seems  to  be  well  founded,  is 
that  the  court  found  that  the  Title  Insurance 
&  Trust  Company  should  be  appointed  as 
trustee  of  one-half  of  the  amount  of  the  com- 
munity estate,  to  receive  and  disburse  the 
same  apon  plaintiff's  order,  but  In  the  con- 
clusions of  law,  as  well  as  In  the  Judgment, 
the  court  gave  said  fund  to  plaintiff  abso- 
lutely and  without  any  limitation  thereon. 
It  is  not  awarded  as  maintenance,  bat  the 
judgment  awards  It  to  plaintiff  absolutely, 
to  be  dissipated,  given  away,  lost  in  specu- 
lation, or  used  In  any  manner  which  her 
fancy  or  whims  might  dictate. 

[I]  The  answer  of  defendants  alleged  that 
in  a  former  action  brought  by  plaintiff 
against  Nels  Johnson  for  divorce,  a  trial  of 
which  was  had,  the  matters  alleged  in  this 
action  had  been  adjudicated  and  determin- 
ed by  the  court,  wherein  the  divorce  was  de- 
nied, but  an  order  was  made  under  section 
136  of  the  Civil  Code,  allowing  plaintiff  $25 
per  month  for  maintenance.  The  answer  also 
alleged  that  defendant  F'rank  Johnson  had 
loaned  to  defendant  Nels  Johnson  the  sum 
of  1500  for  the  purpose  and  used  by  the  lat- 
ter in  making  the  initial  payment  upon  the 
contract  for  the  purchase  of  said  lot.  The 
court  made  no  finding  as  to  either  of  these 
Issues  tendored.  Clearly,  defendants  were 
entitled  to  findings  npon  both  Issues. 
The  Judgment  appealed  from  Is  reversed. 

We  concur:    CONREY,  P.  J.;    JAMES,  J. 


MATCHETTE  et  aL  v.  CALIFORNIA  FRUIT 

CANNERS'  ASS'N.    (Civ.  1933.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. March  3,  1917.  Rehearing  Denied 
April  2,  1917:  Denied  by  Supreme  Court 
April  30,  1917.) 

1.  Mabtxb  and  Sebvant  <=>101,  102(8)— Mas- 
ter's Duty  to  Fubnish  SAnc  wobkinq 
P1.AOI8— Obdinaby  Cabk. 

An  employer's  duty  to  furnish  employ6  witb 
a  reasonably  safe  place  to  work  is  fulfilled  wlien 
he  exercises  ordinary  care  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  173.] 

2.  Master  and  Servant  iS=>238(3)  —  Serv- 
ant's Injury  —  Contributory  Neglioencb 
—Choice  or  Wobkino  Place. 

When  an  empIoy6  chooses  a  dangerous  method 
of  work  instead  of  a  safe  way  provided  and  is 
injured,  he  ia  guilty  of  contributory  negligence 
as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  746.1 

3.  Neouobnck  «=»136(22)  —  Action  fob 
Bbakeman's  Death  —  Contbibutoby  Neq- 
LiOENCK — Question  of  Law.. 

A  brakeman  killed  while  switching  cars  in 
yards  of  defendant  canning  company  who  an- 
neceasarily  stood  between  platform, and  track, 
it  being  impossible  to  stand  there  during  passage 
of  a  large  box  car,  and  he  being  experienced 
with  this  particular  case,  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |  324.] 

4.  Neouoence  «=56(1)— -Actiow  fob  Bbake- 
man's Death— Violation  of  Contract  Be- 
tween Railroad  and  Defendant. 

In  action  for  brakeman's  death  from  being 
crushed  between  railway  track  and  platform,  it 
was  immaterial  that  defendant  canning  company 
had  not  complied  with  contract  with  railroad 
prescribing  distance  to  be  left  between  platform 
and  track,  where  the  space  actually  existing 
was  only  a  few  inches  less,  and  evidence  showing 
that  the  accident  might  have  occurred  in  any 
event. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  69.] 

Appeal  from  Superior  Coust,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Zanona  Matchette  and  another 
against  the  California  Fruit  Canners'  Asso- 
ciation. Defendant  appeals  from  Judgment 
for  plaintiffs  and  from  order  denying  new 
trial.    Reversed. 

Thomas,  Beedy  &  Lanagan,  of  San  Fran- 
dsco,  for  appellant  Preston  &  Prestcm  and 
Barrett  &  Thomas,  all  of  San  Francisco,  for 
respondents. 

KERRIGAN,  J.  Charles  C.  Matchette,.  a 
brakeman  In  the  employ  of  the  harbor  com- 
missioners of  the  state  of  California  on  Its 
belt  line  railroad  in  the  dty  and  county  of 
San  Francisco,  met  his  death  while  in  the 
performance  of  his  duties  as  a  member  of  a 
switching  crew  on  the  premises  of  the  de- 
fendant the  California  Fruit  CJanners'  Asso- 
ciation. This  action  was  brought  by  his  wid- 
ow and  minor  daughter  to  recover  damages 
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for  his  death,  whldi  is  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant. 
The  Jury  rendered  a  verdict  In  favor  of  the 
plaintiffs  and  against  the  defendant  for  the 
sura  of  $6,000,  and  from  the  judgment  and 
from  an  order  denying  a  new  trial,  the  de- 
fendant appeals. 

The  first  contention  of  the  appellant  is 
that  the  evidence  falls  to  establish  that  any 
duty  owed  to  the  deceased  by  the  appellant 
was  left  unperformed,  or  that  It  was  guilty 
of  any  negligence  whatever,  but  thait,  on  the 
contrary,  the  evidence  affirmatively  shows 
that  the  death  of  Matchette  resulted  from 
his  own  negligence.  From  the  correctness  of 
this  contention  we  see  no  escape. 

The  record  discloses  the  following  facts: 
The  defendant  at  the  time  of  the  Injury  com- 
plained of  owned  and  maintained  certain 
buildings  situated  In  San  Francisco  which  it 
used  lu  the  operation  of  its  business  of  can- 
ning fruit  and  for  warehouse  purposes.  Be- 
tween these  buildings  was  a 'space  Of  some 
72  feet  or  thereabouts  upon  which  were  con- 
structed two  spur  tracks  from  the  Belt  Line 
Railroad  owned  and  operated  by  the  state  of 
California.  These  spur  trades  were  stand- 
ard gauge,  and  their  length  on  defendant's 
property  was  approximately  210  feet.  At  the 
X>oint  where  these  tracks  entered  the  defend- 
ant's property  they  were  built  on  a  curve,  the 
curve  contiiHjlng  a  distance  of  some  120  feet, 
from  which  point  the  tracks  ran  straight  for 
a  like  distance  uiwn  said  property.  Parallel  to 
the  track  throughout  its  entire  length  and  on 
the  westerly  side  of  the  cannery  building 
there  had  been  erected  a  platform,  varying 
in  width  from  the  point  where  the  track  was 
straight  to  the  place  of  the  accident,  and  the 
edge  of  which  was  about  4  feet  8  inches  from 
the  outer  rail  of  the  easterly  spur  track. 
The  tracks  were  laid  upon  a  trestle  about  14 
feet  high,  which  rested  upon  the  basement  of 
the  building," and  the  platform  was  about  3 
feet  6  or  7  Inches  above  the  level  of  the  track. 
On  the  morning  of  February  23,  1911,  the 
day  of  the  accident,  the  switching  crew  of 
which  deceased  was  a  member  had  switched 
one  car  onto  the  westerly  spur  track  on  de- 
fendant's premises,  and  then  pulled  their 
train  back  into  Beach  street,  which  bounds 
the  south  side  of  defendant's  plant,  and 
switched  a  large  box  car  loaded  with  cans 
upon  the  easterly  spur  track.  The  switching 
equipment  of  the  railroad  consisted  of  an  en- 
gine and  a  flat  car  called  a  trailer.  The 
crew  was  composed  of  the  engineer  and  fire- 
man, two  switchmen,  and  a  foreman.  The 
deceased  was  one  of  the  switchmen,  and  it 
was  his  duty  on  this  occasion  to  spot  the 
car  that  was  being  delivered ;  that  Is,  to  put 
It  at  a  place  on  defendant's  spur  track  indi- 
cated by  the  foreman.  When  the  train  which 
caused  the  accident  was  being  backed  in  it 
consisted  of  an  engine,  next  the  trailer,  and 
the  box  car  tliat  was  being  delivered,  onie 
trailer  liad  a  running  board  at  one  end,  up- 


on which  the  other  switchmah,  OoaTvay  by 
name,  took  a  position  where  he  could  receive 
and  transmit  to  the  fireman  or  englaeer  the 
signals  given  by  the  deceased.     In  ttie   per- 
formance of  his  duties  deceased  took  a.  jjosi- 
tion  against  the  platform  before  mentioned, 
and  fiB  the  train  came  in  over  the  easterly 
spur  track  and  swung  on  the  carve  tbe  mid- 
dle of  the  large  box  car  stmck  hira    and 
pressed  him   against  the  edge  of   the    plat- 
form, causing  his  deatlL    The  evidence  con- 
clusively shows  that  the  deceased  had    been 
in   the   railroad   business   for   a  number    of 
years   and    was   an   experienced   brakeman, 
that  at  the  time  of  the  accident  he  had  been 
employed  on  the  belt  line  road  for  several 
months  as  a  member  of  the  switching  crew, 
and  had  been  upon  the  defendant's  premises 
many  times  before,  and  that  he  had  on  for- 
mer  occasions   been   accustomed    to    deliver 
large  box  cars,  such  as  the  one  that  crushed 
him,  upon  this  identical  spur.    The  evidence 
further  shows  that  the  position  whicli   the 
deceased  took  was  not  necessary  for  the  per- 
formance of  his  duties.    The  engine  was  in 
such  a  position  that  he  could  not  signal  di- 
rectly to  the  engine  crew,  and  it  was  his  busi- 
ness only  to  instruct  his  fellow  switchman, 
who  was  on  the  trailer,  and  who  in  turn 
would  pass  on  the  signal  to  the  engine  crew. 
There  was  no  object  to  be  served  by  ills  l>e- 
ing  upon  the  ground,  the  chief  purpose  of  a 
switchman  taking  such  a  position  being  to 
couple  or  uncouple  cars,  or  to  give  signals  di- 
rectly to  the  engine  crew  or  throw  switches, 
none  of  which  acts  were  required  of  the  de- 
ceased at  this  time,  Conway  being  there  for 
that  purpose.     The  duty  of  deceased   was 
merely  to  spot  the  car.    In  the  performance 
of  that  duty  he  had  free  choice  of  several 
positions  where  he  could  have  stood.     He 
could  have  stood  upon  the  platform,  or  he 
could  have  signaled  from  the  side  or  top  of 
the  car,  or  he  could  have  stood  between  the 
tracks. 

Under  these  circumstances  it  is  argued  by 
the  appellant  that  the  deceased  selected  s 
place  of  obvious  danger  to  perform  his  du- 
ties ;  that  he  knew,  or  oug^t  to  have  known, 
that  while  a  space  of  less  than  5  feet  be- 
tween the  outer  rail  and  the  form  on  a  curv- 
ed track  might  leave  room  enough  in  tbe 
case  of  a  flat  car,  when  a  large  car  with  its 
additional  overhang  such  as  caused  his  death 
was  being  switched  in  it  was  impossible  for  a 
man  to  stand  there  and  avoid  being  struck 
by  the  car. 

[1]  The  duty  of  an  employer  to  famish  an 
employe  with  a  reasonably  safe  place  to  work 
is  fulfilled  when  he  exercises  ordinary  care 
for  that  purpose.  Deceased  was  properly 
upon  defendant's  premises  an&er  an  implied 
invitation.  It  was  the  d^endanfs  dn^  to 
use  reasonable  care  In  providing  a  reason- 
ably safe  place  for  decedent  to  work,  and,  so 
far  as  the  evidence  shows,  it  fully  dlschan^ 
tliat  duty.  Deceased  was  an  employ^  of  the 
belt  line  railroad,  and  under  the  control  of 
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Ms  superiors.  The  appelant  oould  not  In- 
struct Tiim  aa  to  the  manner  in  which  he 
should  do  bis  work.  The  deceased  had  as- 
sisted in  bringing  up  the  car  which  crushed 
hina,  knew  its  dimensions  and  was  an  ex- 
perienced brakeman,  and  he  had  a  free  choice 
as  to  'wbere  he  should  stand  to  spot  from, 
and  lie  chose  a  place  of  obvious  danger.  The 
location  by  defendant  of  .the  permanent  struc- 
tures necessary  and  convenient  to  accommo- 
date its  business  near  the  tracks  did  not  of 
Itself  constitute  a  danger;  and  even  assum- 
ing tliat  it  did,  it  was  obvious  to'the  deceas- 
ed, who,  as  we  have  said,  was  an  experienced 
railroad  man. 

[2]  Tbe  recent  case  of  Hontz  v.  San  Pedro, 
etc.  R.  R.  Co.,  161  Pac.  971,  is,  in  our  opin- 
ion, on  all  fours  with  the  case  at  bar.    There 
the  deceased  was  an  experienced  brakeman, 
and  while  a  member  of  a  switching  crew  en- 
gaged In  moving  cars  in  the  lumber  yard  of 
the  defendant  company  was  killed.     Over  a 
spur  track  In  the  lumber  yard  there  was  a 
drawbridge  which  was  raised  to  an  upright 
position  when  switching  was  in  progress.    At. 
times   when  raised   rhe  drawbridge  sagged 
and  leaned  a  trifle  over  a  pit.    This  fact  con- 
stituted no  peril  when  flat  cars  only  were  be- 
ing liandled,  but  It  brought  the  bridge  close 
to  tlie  side  of  box  cars.    The  bridge  at  the 
time  of  the  accident  was  raised,  and  It  lean- 
ed slightly  toward  the.track.    Decedent  knew 
the  position  of  the  bridge,  but  for  some  unex- 
plained reason  in  broad  daylight,  and  with- 
out any  necessity  for  so  doing,  he  started  to 
climb  the  ladder  on  the  side  of  a  moving  box 
car,  and  before  reaching  the  top  came  into 
colUslou  with  the  bridge  and  was  killed.    Mr. 
Justice  Henshaw,  in  delivering  the  (pinion 
of  the  court,  said: 

"It  is  a  universal  principle  that,  when  a  safe 
way  has  been  provided  for  an  employ^  for  the 
performance  of  an  act,  and  another  and  danger- 
ous way  exists,  if  the  emplo:^^  chooses  to  take 
tbe  dangerous  way  and  is  injured,  be  is  guilty 
of  contributory  negligence  as  matter  of  law." 

[3]  It  is  argued  by  plaintiffs,  however,  that 
tbe  qaestions  of  negligence  and  contributory 
negligence  were  for  the  Jury,'  and  that,  as 
those  questions  were  resolved  in  plaintiffs' 
favor,  this  court  should  not  disturb  the  ver- 
dict and  the  Judgment  based  thereon.  The 
case  last  cited  effectively  disposes  of  this  con- 
tention also,  for  it  is  there  said: 

"But  if,  in  cases  such  as  this,  it  is  to  be  said 
that  the  question  of  contributory  negligence  is 
one  of  fact,  it  is  extremely  difficult  to  conceive 
of  a  case  where  it  could  be  one  of  law." 

This  statement  of  the  law  is  applicable 
with  equal  force  to  the  present  case ;  for  the 
facts  and  conditions  upon  which  the  question 
arises  are  identical.  Here,  although  the  dis- 
tance between  a  car  of  ordinary  size  and  the 
platform  was  not  great,  still  it  was  perhaps 
sufficient  for  a  brakeman  using  great  care  to 
stand  there,  but  when  large  cars  were  switch- 
ed in  he  conld  not  do  so  without  being 
8tm(^;  and,  as  before  stated,  the  deceased 


was  familiar  with  the  premises,  experienced, 
and  had  switched  in  like  cars  before,  at 
wliich  times  he  spotted  from  other  positions. 
The  entire  evidence  thus  shows  conclusively 
that  the  deceased  was  killed  through  his 
own  negligence. 

[4]  Untenable  also  is  the  contention  of  the 
plaintiffs  that  the  defendant  created  a  trap 
by  falling  to  comply  with  the  terms  of  a  con- 
tract it  had  entered  into  with  the  Southern  . 
Pacific  Bailroad  Company,  under  which  the 
track  was  built,  which  in  part  provided  that 
defendant  was  not  to  erect  or  maintain  a 
platform  nearer  to  the  track  than  4  feet  8 
inches.  Tbe  rights  of  the  parties  hereto,  as 
the  trial  court  correctly  instructed  the  jury, 
are  in  no  manner  measured  by  or  dependent 
upon  such  contract.  The  obvious  purpose 
of  the  provision  in  that  contract  was  to  leave 
a  space  that  would  accommodate  large  cars ; 
and  even  if  the  provision  had  been  complied 
with,  the  space  would  have  been  increased 
but  a  few  inches,  and  the  danger,  for  aught 
the  evidence  shows,  would  have  been  equally 
great,  because  any  person  who  stood  between 
the  car  and  the  platform  when  large  cars 
were  switched  In  was  certain  in  any  case  to 
be  struck. 

In  view  of  the  conclusion  we  have  thus 
reached  it  becomes  unnecessary  to  notice  the 
question  of  the  proximate  cause-  of  the  In- 
jury and  further  questions  presented  by  the 
briefs. 

The  Judgment  and  order  are  reversed. 

We  concur:  LENNON,  P.  J.;  EIOH- 
AKDS,  J. 


PEOPLE  «x  reL  LYONS  v.  McALEER. 
(Civ.  2106.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    March  1,  1017.     Rehearing  Denied 
by  Supreme  Court  April  30,  1917.) 

1.  Elections  9=»51 — OfTicEBs— Tbansfeb  or 

OinCEB. 

Where  the  civil  service  commission  failed 
to  obey  tbe  mandatory  provision  of  Charter  of 
lioe  Angeles  County,  art  9,  §  34,  whereby  it 
was  not  only  authorized,  but  required,  to  pre- 
scribe a  general  rule  pursuant  to  which  all 
transforg  from  one  position  to  a  similar  position 
in  the  same  class  and  grade  should  bo  made, 
there  was  no  law  in  the  charter  or  elsewhere 
authoriaing  such  a  transfer,  and  the  act  of  the 
commission  in  attempting  to  transfer  a  deputy 
county  clerk  to  the  office  of  registrar  of  voters 
did  not  vest  him  with  any  title  to  the  office.-. 

[Ed.   Note. — For  other  cases,   see  Elections, 
Cent.  Dig.  Sg  44,  45.] 

2.  Elections  iS=»51— Officers— fiBaiSTBAa  ot 

VOTBBS. 

Tho  registrar  of  voters  is  an  appointive 
county  officer,  and,  the  office  not  being  in  the 
unclassified  service  named  in  Charter-  of  Los 
Angeles  County,  art.  9,  §  33,  appointment  to 
it  must,  as  required  by  express  provision  of  sec- 
tion 11,  subd.  1,  be  made  by  the  board  of  super- 
visors from  the  eligible  civil  service  list,  con- 
sisting of  three  persons  certified  by  the  commis- 
sion as  standing  highest  in  accordance  with  the 


4ES>7or  atber  cases  see  some  topic  BQd  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Ind^^W 

igitized  by 


It^oogle 


426 


164  PACIFIC  KEPORTBE 


(CaL 


general  rule  prescribed  by  the  commission  fot 
the  creation  of  such  eligible  list. 

(Ed.  Note.— E\>r  other  cases,  see  Elections, 
Cent  Dig.  M  44,  46.] 

3.  IflLKcnoNa  «==>51— OmcERa— TEAuantB  by 

Civil.  Service  Commisbion. 
The  office  of  re^trar  of  voters  of  the  county 
of  Los  Angeles  being  an  independent  office,  as 
distinct  and  separate  from  that  of  county  clerk 
as  that  of  auditor  or  recorder,  and  b^ing  speci- 
fied by  tho  charter  as  an  office  to  be  filled  by  ap- 
pointment to  be  made  by  the  board  of  super- 
visors from  the  eligible  list,  it  could  not,  under 
the  pretense  that  it  was  of  like  grade  and  class 
of  that  of  deputy  clerk,  bo  filled  by  act  of  the 
civil  service  commission  under  guise  of  trans- 
ferring such  clerk  to  such  independent  office. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  K  44,  45.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;    E^igene  P.  McDanlel,  Judge. 

Proceedings  in  tbe  nature  of  quo  warranto 
by  the  People  of  the  State  of  California,  on 
the  relation  of  David  H.  Lyons,  against 
Tbomas  McAIeer.  From  a  Judgment  for  re- 
spondent, relator  appeals.  Ueversed,  and 
trial  court  directed  to  enter  Judgment  on  the 
findings  in  favor  of  relator. 

U.  S.  Webb,  Atty.  Gen.,  and  John  Beards- 
ley  and  A.  B.  Shaw,  Jr.,  l>oth  of  Los  An- 
geles (David  Evans,  of  Ijoa  Angeles,  of  coun- 
sel), for  appellant.  W.  J.  Ford,  Percy  V. 
Hammon,  and  Oscar  I^wler,  all  of  Los  An- 
geles, for  respondent. 

SHAW,  J.  ^e  subject  of  tills  proceeding, 
in  tbe  nature  of  quo  warranto  brought  in  the 
superior  court  of  Iam  Angeles  county  at  tbe 
relation  of  David  B.  Lyons,  is  the  title  to  tbe 
office  registrar  of  voters  of  Los  Angeles  coun- 
ty. Upon  the  trial  in  the  court  below  Judg- 
ment was  entered  declaring  tlie  respondent, 
Thomas  McAleer,  entitled  to  the  office,  and 
that  the  relator,  David  B.  Lyons,  bad  no 
right  thereto,  from .  which  Judgment  tbe 
plaintiff  has  appealed. 

The  facts  out  of  which  tbe  proceeding 
arose  are  as  follows:  Pursuant  to  the  {)rovi- 
slons  of  section  7%  of  article  11  of  the  Con- 
stitution, the  electors  of  tbe  county  of  I<ob 
Angeles  duly  adopted  a  charter  for  the  gov- 
ernment of  said  county,  which  upon  being 
approved  by  tbe  Liegislature  and  as  provided 
therein,  took  effect  on  June  2,  1913.  Among 
other  offices  created  by  the  charter  and 
which  tbe  board  of  supervisors  was  author- 
ized to  fill  by  appointment  was  that  of  "reg- 
istrar of  voters."  While  the  charter,  save  as 
to  services  to  be  rendered  in  connection  with 
petitions  for  the  recall  of  officials  as  provid- 
ed in  article  11  thereof,  is  silent  as  to  the 
duties  of  the  official  holding  such  position, 
we  may  assume  that  they  are  identical  with 
those  which  were  imposed  upon  the  county 
clerk  by  general  laws,  and  for  the  perform- 
ance of  which  such  clerk  was  allowed  a  dep- 
uty in  charge  of  tbe  registration  department 
at  a  salary  of  $150  per  month  (section  4230, 
Pol.  Code),  which  position,  as  such  deputy  In 


charge  of  said  department,  McAleer  as  the 
duly  appointed,  qualified,  and  acting  deputy, 
had  held  from  tbe  date  of  ills  appointmeut 
on  June  2,  1911.    By  subdivision  1  of  section 
11  of  the  county  charter  the  board  of  super- 
visors is  authorized  to  appoint  the  registrar 
of  voters,  the  appointment  of  whom   (since 
the  Incumbent  does  not  fall  witb  the  unclas- 
sified service  hereinafter  referred  to)  must, 
as  provided  by  said  section,  be  made  from 
the  eligible  dvll  service  list  submitted  to 
said  board  by  tbe  dvll  service  IXMird  cre- 
ated by  secton  30  of  article  IX  of  tlie  diar- 
ter,  which  subdivision  1  of  section  11  also 
provides  that  tbe  board  of  supervisors  shall 
by  ordinance  fix  his  compensation.     Seotioo 
33  of  tbe  charter  divides  the  civil  service  of 
the  county  into  the  unclassified  and  classified 
service,  and  provides  that  tbe  classified  serv- 
ice shall  include  all  positions  now  existing  or 
hereafter  created,  excepting  certain  positions 
mentioned  as  belonging  to  the  unclassified 
service,  which,  however,  does  not  include  tbe 
registrar  of  voters;    that  being  included  in 
the  classified  service.    Section  34  of  said  ar- 
ticle IX  provides  that  the  dvU  service  oom- 
mlssion,  consisting  of  three  members  to  be 
appointed  by  the  board  of  supervisors  (sec- 
tion 30),  "staall  prescribe,  amend  and  enforce 
rules  for  the  classified  service,  which  shall 
have  the  force  and  effect  of  law,"  which 
rules,  among  other  things'  designated  in  16 
subheads,  shall  provide: 

"1.  For  the  classification  of  all  positions  in  tkc 
dasidfied  service.  2.  For  open,  competitive  ex- 
aminations to  test  the  relative  fitness  of  appli- 
cants for  such  positions.  3.  F'or  public  adver- 
tisement of  all  examinations.  4.  For  the  creation 
of  eligible  lists  upon  which  shall  be  entered  tb« 
names  of  succesuul  candidates  in  the  order  of 
their  standing  in  examination.  *  *  *  6.  For 
the  appointment  of  one  of  the  three  persons 
standing  highest  on  the  appropriate  lists.  *  *  * 
10.  For  transfer  from  one  position  to  a  similir 
position  in  the  same  class  and  grade.  *  *  *  11. 
For  promotion  based  on  competitive  examina- 
tion and  records  of  offidency,  charax^er,  con- 
duct and  seniority.  •  •  •  An  advancement 
in  rank  or  an  increase  in  salary  beyond  the 
limit  fixed  for  tbe  grade  by  the  rules  shall  con- 
stitute promotion.  Whenever  practicable  va- 
cancies shall  be  filled  by  promotion.  •  •  • 
16.  For  the  adoption  and  amendment  of  ralet 
only  after  public  notice  and  hearing" 

— followed  by  the  provision  that: 

"The  commission  shall  adopt  such  other  mid, 
not  inconsistent  with  the  foregoing  provisions  of 
this  section,  as  may  be  necessary  and  proper 
for  the  enforcement  of  this  artide." 

Section  37  provides  that: 

"All  persons  in  the  county  or  township  service 
holding  positions  in  tbe  classified  service  as  es- 
tablished by  this  article,  at  the  time  it  takai 
effect,  whether  holding  by  election  or  by  appoint- 
ment, and  who  shall  have  been  in  such  service 
for  the  six  months  next  preceding  shall  hold 
their  positions  until  disdiarged,  reduced,  pro- 
moted or  transferred  in  accordance  with  the 
provisions  of  this  article." 

Section  38  provides  that: 

"The  auditor  shall  not  approve  any  salary  or 
compensation  for  services  to  any  person  holdini 
or  performing  the  duties  of  a  position  in  tbe 
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classified  aerviee,  onleBS  the  pty  roll  or  account 
for  such,  salary  or  compensation  shall  bear  the 
certificate  of  the  oomniisEion  that  the  persons 
named  therein  luive  been  appointed  or  employ- 
ed and  are  performiitx  service  in  accordance 
with  tbe  provisions  of  this  article  and  of  the 
rules  established  thereunder." 

It  Is  further  provided  by  section  SO,  which 
relates  to  the  recall  of  officials  and  gpedfles 
certain  duties  In  connexion  therewith  to  be 
performed  by  the  registrar  of  voters,  that: 

"TjntU  such  time  as  the  board  of  supervisors 
shall  appoint  a  registrar  of  voters  under  the 
provisions  of  this  charter,  the  powers  and  dU' 
ties  by  this  section  conferred  upon  the  registrar 
of  voters  shall  be  exercised  and  performed  fay 
the  county  derk." 

On  June  2,  1913,  the  day  the  charter  be- 
came operative,  the  board  of  supervisors  by 
ordlnajioe  fixed  the  salary  of  the  registrar  of 
voters  at  $150  per  month. 

No    rules  whatever  were  adopted  by  the 
commission  until  January  1,  1914.    On  Ck> 
tober  15,  1913,  the  county  derk  of  Los  An- 
geles  county  addressed  a  communication  to 
the   dvll  service  commission,  recommending 
that  Mr.  McAleer  be  transferred  to  the  posi- 
tloa  of  registrar  of  voters,  which  communica- 
tion, on  October  16,  1913,  was  transmitted  to 
the    board  of  supervisors,   together   with  a 
letter  friwi  the  clvU  service  commission  stat- 
ing that: 
"This  commission  holds  that  under  the  civil 
'   service  provisions  of  the  charter  it  may  author- 
ize the  transfer  of  Mr.  McAleer  upon  recommen- 
dation of  the  board  of  supervisors,  and  that,  in 
the    event   the   board   fails   to   recommend    the 
transfer,  then  the  position  should  be  filled  by 
(>I>en  competitive  examination." 

On  October  27th  the  board  of  supervisors 
made  an  order  authorizing  the  transfer  of 
McAleer  from  the  position  as  deputy  county 
clerk  In  charge  of  registration  d^artment 
to  tlie  office  of  registrar  of  voters;  and  on 
November  4,  1913,  the  civil  service  commis- 
sion, as  shown  by  Its  minutes,  made  an  order 
as  follows: 

"Upon  the  joint'  request  of  the  county  board 
of  supervisors  and  county  clerk  Lelande,  the 
transfer  of  Thomas  McAleer  from  service  as 
registration  clerk,  in'  the  office  of  the  county 
clerk,  to  the  office  of  registrar  of  voters,  was 
authorized." 

It  thus  appears  that,  in  the  absence  of 
rules  which  the  commission  was  by  section 
34  to  prescribe  and  enforce  for  the  classified 
service,  and  without  any  competitive  exam- 
ination therefor,  Thomas  McAleer,  who  was  a 
deputy  county  clerk  in  charge  of  the  regls- 
tratioD  department,  wag  by  the  civil  service 
commission  transferred  therefrom  to  the 
newly  created  office  of  registrar  of  voters. 
The  recommendation  of  the  county  clerk 
that  such  transfer  be  made  Is  entitled  to  no 
weight  whatsoever;  neither  did  the  order  of 
the  board  of  supervisors  authorizing  the  mak. 
ing  of  the  transfer  confer  any  power  upon 
the  commission  to  make  the  same.  We  must 
therefore,  in  order  to  sustain  the  action  of 
the  commission,  look  for  some  provision  of 
■the  diarter  which  empowered  it  to  make  the 
transfer.     By  subdivision  10  of  section  34 


the  commission  was  not  only  aothorlzed,  but  ■ 
required,  to  prescribe  rules  under  which  It 
might  make  transfers  from  one  position  to  a 
similar  position  In  the  same  class  and  grade. 
Assuming,  but  not  holding,  that  the  office  of 
registrar  of  voters  created  by  the  diarter 
was  in  the  same  class  and  grade  as  that  of 
deputy  county  derk  In  diarge  of  the  registra- 
tion department,  nevertheless,  untU  adopted, 
there  was  no  rule  having  the  force  and  effect 
of  law  under  which  such  transfer  could  be 
made.  The  provision  of  the  charter  was  noO 
self-executing,  but  contemplated  the  adop- 
tion of  a  rule  having  the  force  and  effect  of 
law  to  make  it  operative,  and  the  power  to 
enact  such  legislation  was  delegated  to  the 
civil  service  commission.  In  other  words, 
the  diarter,  which  may  be  termed  the  organic 
law  of  the  county,  conferred  upon  the  civil 
service  commission  the  power  to  enact  a  law 
for  the  transfers  designated  In  sabdlvlslon 
10  of  section  34;  but  until  such  legislation 
there  was  no  law  authorizing  the  commission 
to  take  any  action  in  such  cases.  Counsel 
for  respondent  insist  that  the  jurisdiction  of 
the  commission  to  make  the  transfer  did  not 
depend  upon  the  adc^tlon  of  such  rule;  that 
In  making  the  transfer  it  had  the  same  power 
to  act  In  the  absence  of  the  rule  as  though  It 
had  been  made.  In  support  of  this  conten- 
tion they  direct  our  attention  to  section  3  of 
artlde  XII  of  the  charter  of  San  Francisco, 
which  provides: 

"The  commissioners  shall  make  rules  to  carry 
out  the  purposes  of  this  article,  and  for  exami- 
nations, appointments,  promotions  and  removals, 
and  in  accordance  with  its  provisions  may  from 
time  to  time  make  changes  in  the  existing 
rules." 

In  construing  this  provision  (Cook  v.  ClvU 
•Service  Commission,  160  Cal.  589,  117  Pac 
663),  the  Supreme  Court  said: 

"The  section  of  the  charter  requiring  the  adop- 
tion of  general  rules  for  examinations,  etc.,  by 
the  commissioners,  expressed,  not  a  mandatory, 
but  a  directory,  admonition.  There  is  nothing 
in  the  language  of  the  act  which  makes  the 
adoption  of  such  rules  a  jurisdictional  prerequi- 
site to  the  holding  of  examinations  by  toe  board. 
These  rules  were  merely  'to  carry  out  tho  pur- 
poses of  this  article,'  i.  e.,  those  relating  to  dvil 
service.  The  rules  were  to  bo  a  part  of  the 
scheme  of  testing  the  fitness  of  candidates  for 
promotion,  but  the  right  to  examine  candidates 
was  not  made  to  depend  upon  the  adoption  of 
these  general  rules.  •  *  •  The  commission- 
ers' failure  to  pass  general  rules,  and  the  errors; 
if  any,  in  establishing  the  possible  percentages 
in  the  awarding  of  credits,  were  not  matters  of 
judicial  fibre,  and  in  no  wise  affected  the  juris- 
diction of  the  commission." 

In  that  case,  which  was  a  proceeding  in 
certiorari,  the  question  Involved  was  the 
power  of  the  board  to  hold  a  competitive  ex- 
amination in  the  absence  of  general  rules  au- 
thorized by  the  section  of  the  San  Frandsoo 
charter.  In  the  case  at  bar  no  competitive 
examination  was  held;  nor  was  there  any 
observance  of  the  civil  service  scheme  adopt- 
ed, which  was  clearly  intended  to  prevent 
transfers  or  appointment  to  office,  other 
than  in  accordance  with  rules  which  the  com- 
mission in  express  terms  was  required  to 
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tdopt  Moreover,  the  provision  of  the  San 
Francisco  charter  which  the  Supreme  Court 
was  called  upon  to  construe  In  the  case  re- 
ferred to  was  almost  Identical  with  the  pro- 
vision in  the  lios  Angeles  charter  whidi  pro- 
vides that: 

"The  commission  (in  Its  diacretlon)  shall  adopt 
such  other  rules,  not  inconsistent  with,  tiie  fore- 
going provisions  of  this  section,  as  raaj  b« 
deemed  necessary  and  proper  for  the  enforce- 
ment of  this  article." 

[1]  The  commission  failed  and  neglected  to 
obey  the  mandatory  provision  of  section  84, 
whereby  It  was  not  only  authorized,  but  re- 
quired, to  prescribe  a  general  rule  under  and 
pursuant  to  which  all  transfers  should  be 
made.  Until  such  rule  was  adopted  there 
was  no  law  In  the  charter  or  elsewhere  au- 
thorizing the  purported  transfer;  hence  the 
act  of  the  civil  service  commission  was  with- 
out authority,  arbitrary,  and  insufficient  to 
vest  in  McAleer  any  right  or  title  to  the  of- 
fice. While  It  is  true,  ns  dalmed  by  respond- 
ent, that  the  commission,  under  subdivision 
1  of  section  34,  was  authorized  to  malie  a 
rule  providing  for  the  classification  of  all 
positions  In  the  classified  service,  it  does  not 
follow  that  said  commission,  by  malclng  the 
transfer  on  November  4,  1913,  legally  ad- 
Judged  the  position  of  deputy  county  clerk  In 
charge  of  the  registration  department  was  In 
the  same  class  and  grade  as  that  of  registrar 
of  voters,  for  the  reason  that,  since  the  com- 
mission had  adopted  no  rule  for  the  classifica- 
tion of  positions  In  the  classified  service, 
which  Includes  the  olflce  of  registrar  of  vot- 
ers, there  was'  no  law  under  and  pursuant  to 
which  the  commission  could  determine  said 
positions  to  be  In  the  same  class  and  grade. 
To  sustain  respondent's  position  would  re- 
move all  limitations  upon  the  power  of  the 
commission  to  malce  transfers,  and,  In  the 
absence  of  general  rules  for  guidance,  leave 
it  free  to  act  arbitrarily  In  each  particular 
case,  thus  nullifying  the  purpose  for  which 
the  dvU  service  provision  was  adopted. 

[2]  The  registrar  of  voters,  as  we  have 
«een,  is  an  appointive  county  officer  (section 
14),  and  since  It  is  not  In  the  unclassified 
service  named  in  section  88,  the  appointment 
to  the  office  must,  as  required  by  the  express 
provlslcm  of  subdivision  1  of  section  11,  be 
made  by  the  board  of  supervisors  from  the 
eligible  civil  service  list,  consisting  of  three 
'  persons  certified  by  the  commission  as  stand- 
ing highest  In  accordance  with  a  general 
rule  prescribed  by  the  commission  for  the 
creation  of  such  eligible  list.  Subdivision  4, 
$34. 

[3]  In  our  opinion,  the  office  of  registrar 
of  voters  was  an  Independent  office,  as  dis- 
tinct and  separate  from  that  of  county  clerk 
as  Is  that  of  auditor  or  recorder,  and  since  it 
Is  specified  as  one  of  the  offices  to  be  filled 
by  appointment  to  be  made  by  the  board  of 
supervisors  from  the  eligible  list,  It  could 
not,  under  the  pretense  that  it  was  of  a  like 


grade  and  class  with  that  of  deputy  county 
clerk,  be  filled  by  act  of  the  commission  un- 
der the  guise  of  transferring  such  deputy 
derk  to  such  independent  and  distinct  office. 
To  hold  otherwise  would  violate  the  plain 
import  of  the  language  contained  in  the  char- 
ter and  be  subversive  of  the  purpose  which 
the  electors  had  In  adopting  the  provision. 
The  claim  of  relator,  Lyons,  to  the  office  U 
based  upon  the  following  proceedings:  On 
November  20,  1914,  pursuant  to  an  order  of 
the  civil  service  commission,  an  examioatioa 
was  held  in  accordance  with  rules  thereto- 
fore adopted  for  the  purpose  of  filling  the 
office  of  registrar  of  voters.  As  a  result  of 
this  examination  Lyons  was  rated  highest, 
and,  with  others,  placed  on  the  list  of  those 
eligible  for  appointment  to  said  c^ce.  On 
January  6,  1915,  the  commission  certified  to 
the  board  of  supervisors  the  names  of  Lyons 
and  two  other  persons  standing  highest,  as 
shown  by  said  examination,  any  one  of  whom 
was  eligible  for  appointment  to  the  office,  and 
on  August  10,  1015,  the  board  of  supervisors 
duly  appointed  Lyons  as  registrar  of  voters. 
Upon  receiving  a  certificate  of  his  appoUit- 
ment  to.  the  office,  he  duly  qualified  as  sucb 
official  and  demanded  from  McAleer,  the  in- 
cumbent, possession  of  the  office,  books,  and 
equipment,  with  which  demand  McAleer  re- 
fused to  comply.  The  action  of  the  commis- 
sion In  holding  the  examination,  certifying  to 
the  board  of  supervisors  the  list  of  ellgibles 
for  appointment,  and  the  action  of  said  board 
of  supervisors  In  appointing  Lyons  seems  .to 
have  been  had  and  taken  in  strict  accordance 
with  the  provisions  of  the  charter,  from 
which  we  conclude  that  McAleer  had  no  right 
or  title  to  the  office,  and  that  David  B.  Lyons 
was  entitled  to  the  same.  And  since  the 
facts  upon  which  our  conclusion  is  readied 
appear  from  the  findings,  the  Judgment  In 
favor  of  McAleer  Is  not  only  reversed,  but 
upon  the  going  down  of  the  remittitur  the 
trial  court  Is  directed  to  enter  Judgment  ufh 
on  the  findings  in  favor  of  David  B.  Lyons. 

We  concur:    CONRBJI,  P.  J.;    JAMES,  J. 


CHENOWBTH  v.  CHAMBERS,  State  Con- 
troller.   (Civ.  1644.) 

(District  Court  of  Appeal,  Third  District,  Cnii- 

fomia.     Feb.  27,  1917.     Bdiearing  Denied 

by  Supreme  Court  April  26v  1917.) 

1.  Statutes  «=>188— Cohstbuction— GEirauL 
Bdles. 

Where  the  words  of  a  statute  are  not  ambig- 
uous and  their  effect  is  not  absurd,  the  court 
will  not  give  it  other  than  its  plain  meaning. 
although  it  may  apftear  probable  ttiat  a  different 
object  was  in  the  mind  of  the  I«gislature. 

[Ed.    Note.— For   other   eases,    see    Sututea, 
Cent.  Dig.  §§  266,  267,  276.] 

2.  Officers  ^?=30— Incumbbncy  of  Two  Or- 

nCES — STATtJTES.T^0NSTBBCTI0N — "TeBM." 

Const  art.  4,  §  19,  providing  that  no  legis- 
lator shall  during  the  term  for  which  he  shall 
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bare  been  elected  bold  or  accept  any  ofBce,  trust, 
or  employmeBt  under  tbe  state,  became  effective 
December  21,  1916.  Petitioner  waa  elected  as 
r«»i>r«!8entative  for  the  term  beginning  January, 
1915.  and  ending  January  8,  1917,  but  resigned 
on  December  19tli  to  accept  another  office. 
Hetd,  that  the  word  "term"  refored  to  the  pe- 
riod for  which  the  petitioner  was  elected,  and 
not  merely  to  his  incumbency,  bo  that  peti- 
tioner did  not  evade  such  proylalon  by  resigna- 
tion. 

rE3<1.  Note.— For  other  casea,  aee  Officers,  Cent 
I>ig.  §S  37-13. 

For  other' definitions,  aee  Words  and  Phrases, 
First  and  Second  Series,  Term.] 

S.  OmcEBs  <s=3l&— iKcuitBEMCT  or  Two  Of- 
irtCES — Stattjtes — Construction— "Shail." 
Such  proTirion,  though  it  employs  the  words 
'Hrho  sliall  be  elected,"  does  not  have  a  wholly 
prospective  effect  as  to  the  time  of  election  of 
the  assemblymen,  since  the  word  "shall"  neither 
legally  nor  grammatically  denotes  mere  futurity, 
but  conveys  the  idea  of  obligation. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  85  22,  23. 

For  other  definitions,  see  Word*  and  Phrases, 
£^rst  and  Second  Series,  Shall.] 

4.  Ofncx3is  «=>18'-lN0tnrBKK0T  of  Two  Or- 
ncK8 — Statutes— OowBTBUOTioN. 
Xor  does  the  expression  "during  the  term 
for  which  he  shall  have  been  elected"  impera- 
tively demand  construction  so  as  to  apply  only 
to  assemblymen  elected  after  peuwage  of  the 
amendment. 

[likl.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  SS  22,  23.] 

Mandamns  by  Walter  W.  Ghenoweth 
against  John  S.  Chambers,  as  Controller  of 
the  State.    Writ  denied. 

Garret  W.  McEJnemey  and  A.  F.  Bnrke, 
both  of  San  Frandsco,  and  Downey,  PuUen  & 
Downey,  of  Sacramento,  for  petitioner.  U.  8. 
Webb,  Atty.  Gen.,  and  R.  T.  McKlslck,  Depu- 
ty Atty.  Gen.,  for  respondent. 

CHIPMAN,  P.  J.  Petitioner  seeks  tbe 
writ  of  mandate  to  compel  respondent  to 
issue  his  warrant  for  tbe  payment  of  a  por- 
tion of  petitioner's  salary.  Petitioner  was 
elected  a  member  of  the  assembly  for  the 
Fourteenth  assembly  district  at  the  general 
election  of  November  3,  1914.  His  term  of 
office  began  on  the  first  Monday  after  the  1st 
day  of  January,  1915,  and  ended,  by  ox)era- 
tlon  of  law,  on  January  8,  1917.  He  duly 
qualltied  as  such  assemblyman  and  perform- 
ed his  duties  as  a  member  of  the  assembly  at 
the  Forty-First  regular  session  thereof,  and 
also  at  the  special  session  held  In  January, 
1916.  He  resigned  his  office  as  assemblyman 
on  December  19,  1916,  and  his  resignation 
was  duly  accepted  by  the  Governor.  He  had 
previously,  but  since  his  election  as  assembly- 
man, been  appointed  auditor  of  the  state 
board  of  prison  directors,  and  served  In  that 
capacity  during  the  entire  month  of  Decem- 
ber at  the  Folsom  state  prison.  He  was  paid 
for  his  services  prior  to  December  19,  1916, 
bat  was  denied  a  warrant  for  the  balance  of 
that  month's  services. 

Tbe  action  of  tbe  controller  Is  based  upon 


amended  section  19,  art  4,  of  the  Con- 
stitution, whldi  took  effect  December  21, 
1916,  and  reads  as  follows: 

"No  senator  or  member  of  the  assembly  shall, 
during  tbe  term  for  which  he  shall  have  been 
elected,  hold  or  accept  any  office,  trust,  or  em- 
ployment under  this  state;  provided,  that  this 
provision  shall  not  apply  to  any  office  filled  by 
election  by  the  people. 

"It  is  the  contention  of  the  petitioner,"  reads 
his  brief,  "that  the  amendment  is  inapplicable 
to  him  for  two  reasons:     (1)  The  amendment  is 

Prospective  only  in  its  operation,  and  therefore 
oes  not  affect  senators  or  members  of  the  as- 
sembly who,  like  the  petitioner,  were  elected 
before  the  amendment  took  effect;  and  (2)  the 
petitioner  bad  ceased  to  be  a  'member  of  the  as- 
sembly' before  the  amendment  took  effect,  and 
therefore  at  no  time  during  the  operation  of  the 
amendment  was  within  tne  subject  matter  of 
the  amendment  or  affected  by  it" 

Section  19  of  article  4  formerly  provided 
that: 

"No  senator  or  [assemblyman]  shall,  during 
the  term  for  which  he  shall  have  been  elected, 
be  appointed  to  any  civil  office  of  profit  under 
this  state  which  shall  have  been  creiited,  or  the 
emoluments  of  which  have  been  increased,  dur- 
ing such  term,  except  such  offices  as  may  be  fill- 
ed by  election  by  the  people." 

The  amended  section  Is  much  more  sweep- 
ing than  its  progenitor,  for  It  applies  to  all 
offices,  other  than  elective  offices,  and  for- 
bids the  holding  or  accepting  by  a  senator  or 
assemblyman  of  any  office',  tanst,  or  employ- 
ment under  this  state  "during  the  term  for 
which  he  shall  have  been  elected."  Hie 
purpose  of  the  amendment,  as  stated  by  one 
of  Its  proponents  In  the  official  argument 
addressed  to  the  electors,  was  to  bring  the 
Constltatlon  Into  harmony  with  the  American 
theory  of  government  that  "those  who  exe- 
cute the  laws  should  not  be  the  same  In- 
dividuals as  those  who  make  tbe  laws,"  and 
for  the  farther  reason  "that  a  legislator  who 
is  holding  a  position  on  the  state  pay  roll  Is 
too  apt  to  allow  the  wishes  of  the  one  re- 
sponsible for  his  appointment  to  decide  the 
manner  in  which  his  vote. shall  be  cast  A 
man  In  such  a  position  Is,  to  say  the  least, 
not  In  that  Independent  frame  of  mind  which 
should  be  possessed  by  the  Ideal  legislator." 

The  question  here  Is:  Was  it  Intended  to 
apply  to  petitioner  whose  term  of  office  began 
before  the  adoption  of  the  amendment  and 
had  not  expired  at  the  time  It  went  Into 
effect?  And,  If  so  Intended,  could  he  evade 
Its  operation  by  resigning  before  the  amend- 
ment took  effect? 

[1]  We  may  safely  accept  as  rules  of 
construction  what  was  said  in  Smith  v.  Un- 
ion Oil  Co.,  166  Cal.  217,  135  Pac.  966,  cited 
by  petitioner: 

"Where  the  words  of  a  statute  are  not  am- 
biguous and  their  effect  is  not  absurd,  the  court 
cannot  ^ve  it  other  than  its  plain  meaning,  al- 
though it  may  appear  probable  that  a  different 
okject  was  in  the  mind  of  the  Legislature." 

No  question  arises  here  as  to  what  the  peo- 
ple desired  to  accomplish  by  adopting  this 
amendment.  Its  object  is  plain  enough  and 
is  manifest  on  its  face. 
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12]  The  word  'term,"  used  In  the  section, 
refers,  we  think,  to  the  period  for  which  the 
petitioner  was  elected,  and  not  merely  to  his 
Incumbency.  Rice  v.  National  City,  132  Cal. 
3S4,  64  Pac.  680.  When  we  speak  of  the 
"term"  for  which  an  officer  has  been  elected, 
we  mean  the  period  of  time  fixed  by  statute 
during  which  he  may  serve,  and  not  to  the 
time  he  may  bapi>en  to  serve.  Said  the 
court.  In  Ellis  V.  tennon,  86  Mich.  468,  49  N. 
W.  308: 

"The  term  for  which  respondent  was  elected  is 
clearly  defined  by  the  charter,  and  the  language 
'the  term  for  which  he  was  elected'  has  a  dear 
and  well-defined  meaning.  He  was  elected  to 
serve  for  two  years,  whether  he  served  that  time 
or  not.  The  language  used  in  the  statute  fixes 
the  period  of  his  ineligibility,  and  excludes  a 
construction  which  would  have  attached  in  the 
absence  of  that  language." 

In  the  Instant  case  the  statute  fixed  the 
term  of  petitioner's  office  as  assemblyman. 

We  need  not  consider  the  effect  of  peti- 
tioner's resignation  prior  to  the  going  into 
effect  of  the  amendment.  If  the  section  ap- 
plies to  a  senator  or  assemblyman  whose 
term  of  office  had  not  expired  on  December 
'Zl,  1916,  we  do  not  think  that  petitioner 
succeeded  In  evading  its  force  by  his  resigna- 
tion prior  to  December  21st;  for  the  section 
deals  with  a  fixed  period  of  time,  to  wit,  the 
"term"  of  the  officer,  and  not  to  the  period  of 
Ills  Incumbency. 

The  House  of  Representatives  of  the  state 
of  Maine  submitted  certain  questions  to  the 
Supreme  Court  of  that  state,  but  the  inter- 
rogatories did  not  reach  the  court  until  after 
the  Legislature  had  adjourned.  For  this  and 
other  reasons  a  majority  of  the  court  declin- 
ed to  respond  to  the  request.  Three  of  the 
Judges  dissented  from  this  refusal,  and,  in 
answer  to  one  of  the  Interrogatories,  said: 

"The  Constitution  in  terms  (article  4,  pt.  3,  { 
10)  prohibits  the  appointment  of  a  senator  or 
representative,  during  the  term  for  which  he 
shall  have  been  elected,  to  any  civil '  office  of 
profit  under  this  state,  which  shall  have  been 
created  or  the  emoluments  of  which  increased 
during  such  term ;  i.  e.,  the  term  for  which  he 
was  elected.  As  to  such  officers  the  appointment 
itself  is  prohibited,  and  the  prohibition  contin- 
ues, not  only  while  the  member  retains  his  seat 
in  the  Legislature,  but  continues  until  the  ex- 

Biration  of  the  term  for  which  he  was  elected, 
[e  cannot,  therefore,  be  appointed  to  such  office 
daring  that  term,  even  though  he  has  resigned 
his  seat  in  the  legislature."  Advisory  opinion 
to  Governor,  49  Fla.  269,  39  South.  63;  ElUs 
V.  Lennon,  86  Mich.  468,  49  N.  W.  308 ;  People 
ex  rel  Sherwood  v.  State  Board  of  Commis- 
sioners, 129  N.  Y.  360,  29  N.  E.  355. 

{3]  Respondent  concedes  that  the  amend- 
ment was  not  Intended  to  nor  does  it  operate 
retroactively.  His  contention  is  that  it 
should  be  given  prospective  effect  from  and 
after  December  21,  1916.  There  is  no  dis- 
agreement among  counsel  as  to  the  fact  that 
the  amendment  went  Into  effect  on  that  date'. 
Petitioner's  contention  is  that  it  was  intend- 
ed to  apply  only  to  senators  and  assembly- 
men thereafter  to  be  elected,  and  that  this  is 
made  manifest  by  the  language  employed; 
that  the  amendment  speaks  only  In  terms  of 


futurity;  that  it  disqualifies  only  those  "wbo 
shall  be  elected,  and  further  provides    tSiat 
the  disqualification  shall  operate  only  during 
the  term  for  which  they  shall  have    been 
elected";  thus  "expressly  and  in  two    ■wajv 
Indicates  the  Intention  of  the  framers  tliat  It 
should  have  a  prospective  operation    only." 
This  Interpretation  means  that  senators  chos- 
en when  petitioner  was  elected  are  not  dis- 
qualified for  two  years  from  and  after    tlie 
first  Monday  In  the  year  1917.    If  the  amend- 
ment had  been  proposed  by  the  Leglslatare, 
a  possible  Inference  might  arise  that  the  mem- 
bers did  not  Intend  to  disqualify  tbemselTes. 
The  amendment,  however,  was  proposed   by 
the  people  at  large,  through  the  InltlatiTe. 
and  we  may  safely  assume  wliat  was  common 
knowledge  that  it  -was  Intended  to  tea<di  a 
practice   in    state    administration    of    many 
years'  standing  and  which  the  people  believ- 
ed   should    be    presently    eradicated.       Tlie 
amendment  had  its  origin  In  a  spirit  for  re- 
form that  permeated  the  state  and  was  In- 
tended to  cure  what  the  pedple  believed  to  be 
a  present  existing  evil,  and  not  merely  one 
Ukely  to  arise  in  the  future.    Did  they  so  ex- 
press their  intent  a6  to  make  It  imperative  on 
the  court,  under  accepted  rules  of  ctmstmc- 
tion,    to   hold,    as   Is    now    contended,    that 
"grammatically     (and     hence     legally)      the 
amendment  is  limited  in  Its  operation  to  such 
senators  and  assemblymen  as  shall  be  elected 
after  It  takes  effect"? 

The  stress  of  the  argument  requiring  as  ao 
to  hold  rests  upon  the  presumption  that  the 
grammatical  construction  of  the  language 
"during  the  term  for  which  he  shall  have 
been  elected"  compels  the  conclusion  that 
"the  prohibition  is  expressed  in  terms  of  sim- 
ple futurity,  and  the  class  of  officers  to  be 
affected  is  grammatically  limited  to  such  as 
should  be  elected  after  the  amendment  be- 
comes operative."  It  is  urged  that  "the  Terbs 
are  all  In  the  future  tense";  that  the  word 
"shall"  the  simple  future;  that  the  class  of 
senators  and  assemblymen  to  which  the  act 
shall  apply  "is  expressed  In  the  future  per- 
fect tense  as  senators  or  assemblymen  who 
shall  have  been  elected";  that  in  employing 
the  future  perfect  tense  the  amendment  lim- 
its its  application  to  senators  and  assembly- 
men who  shall  be  elected  after  the  amend- 
ment takes  effect 

We  are  quite  satisfied  that  the  word 
"shall"  where  first  used  lends  no  force  to  pe- 
titioner's contention.  Neither  legally  nor 
grnmmatlcBlly  does  it  denote  mere  futurity. 
It  Is  used  here  as  a  word  of  command,  in  ac- 
cordance with  the  Constitution,  that  its  pro- 
visions "are  mandatory  and  prohibitory,  un- 
less by  express  words  they  are  declared  to  be 
otherwise."  Const  art  1.  In  Femald's 
Working  Grammar  of  the  English  Language, 
p.  141,  the  distinction  between  "shall"  and 
"will"  is  pointed  out,  and  the  author  says  the 
difference  between  these  two  anxlllarfea  "In 
the  expression  of  future  action  or  state  is  one 
requiring  careful  study."    The  author  states 
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that    primarily    "shall"    denotes    obligation. 
"In  the  first  person  It  simply  denotes  future 
fact.     In  the  second  and  third  person  the  Idea 
of  obligation  remains,  and  is  felt  to  be  Im- 
posed   by  the  person  speaking;  hence,  yon 
'shall'    or  'they  shall'  means,  I  will  compel 
yon  or  them  to  act    •    •    *    Consequently 
yon  (he  or  they)  shall,  expresses  command  or 
necessity,  never  simple  future  action."     In 
the    amendment  the  word  "shall"  mast  be 
read  In  connection  with  its  context    "No  sen- 
ator   or   member   of   assembly   shall,"   etc, 
which  is  a  command  that  senators  and  as- 
semblymen shall  not  hold  or  accept  any  of- 
fice.    There  is  here  no  suggestion  of  futurity. 
The  language  is  Imperative  and  is  directed 
to  every  member  of  the  Legislature  in  the 
present  tense.     We  do  not  think  that  the 
word  "shall"  where  first  used  in  the  provi- 
sion conveys  the  idea  of  futurity  at  all.    On 
the  contrary,  it  carries  with  it  an  implication 
which  should  aid  us  in  giving  the  proper  con- 
stmction  to  what  follows. 

[4]  The  expression  "during  the  term  for 
which  he  shj^ll  have  been  elected"  presents  a 
q-aestlon  of  more  dlfflcnlty.  In  a  strictly 
granunatlcal  sense  the  phrase,  standing  alone, 
conveys  the  idea  of  futurity.  Beading  the 
section  In  its  entirety,  it  does  not  appear  to 
us  Imperatively  to  demand  a  construction 
contrary  to  what  we  have  the  right  to  assume 
the  electors,  in  voting  on  the  amendment,  un- 
derstood to  be  its  purpose  and  the  class  of 
officers  to  whom  It  was  intended  to  apply. 
The  phrase  or  its  equivalent  is  frequently 
found  in  statutes  and  Constitutions,  and  the 
cases  show  that  it  is  applied  to  past  as  well 
as  to  future  acts  or  conditions.  As  was  said, 
In  Norris  v.  Sullivan,  47  Conn.  474: 

"The  words  'shall  have  levied'  are  susceptible 
of  both  past  and  fature  application ;  they  fur- 
nish a  convenient  form  for  legislative  use  when 
it  Is  desired  to  give  all-inclurive  force  to  a  single 
expression.  Therefore,  as  they  may  mean  fu- 
ture, or  past  and  future,  it  becomes  a  question 
of  l^islative  intent  in  each  statute." 

Respondent  points  out  that  such  expres- 
sions are  so  frequently  found  in  statutes  that 
the  Code  of  Wisconsin  (section  4972)  estab- 
lished the  following  among  other  rules  of 
constmction: 

"1.  The  words  'shall  have  been'  include  past 
and  future  cases." 

In  a  Missouri  statute  with  respect  to  the 
time  of  commendng  an  action,  there  was  a 
proviso: 

"That  if  any  action  shall  have  been  commenc- 
ed within  the  time  prescribed  in  this  section,  and 
the  plaintiff  therem  suffer  a  nonsuit,  *  *  • 
such  plaintiff  may  commence  a  new  action,"  etc. 
Rev.  St  1899,  f  2868,  amended  by  Laws  1905, 
p.  13& 

This  statute  was  before  the  court  in  Clark 
et  al.  V.  Kansas  City,  etc.,  R.  R.,  219  Mo.  524, 
118  S.  W.  40,  and  it  was  there  contended  that 
the  grammatical  constmction  of  the  statute 
made  it  inapplicable  to  actions  commenced 
before  its  passage.  We  venture  to  quote  at 
some  length  from  the  opinion,  which  seems 


to  us  not  only  sound  law,  but  good,  ordinary 
common  sense: 

"Courts  hare  no  right,  by  construction,  to  sub- 
stitute their  ideas  of  legislative  intent  for  that 
unmistakably  held  by  the  Legislature  and  un- 
mistakably expressed  in  legislative  words.  'Ex- 
pressum  facit  cessare  tacitum.'  We  must  not  in- 
ternet where  there  is  no  need  of  it.    •    •■  * 

''Therefore,  if  the  law  says  that  it  is  to  oper- 
ate only  upon  cases  to  be  brought  thereafter,  if 
it  in  terms  excludes  pending  cases,  then  we  have 
nothing  to  do  but  to  enforce  it  Attending  to 
that  view,  we  do  not  read  the  statute  as  contend- 
ed by  counsel  for  the  respondent  Its  use  of  the 
future  form  of  the  verb  'commence,'  as  develop- 
ed in  the  phrase  'shall  have  been  commenced,'  in 
correct  usage  in  the  discourse  of  good  writers 
and  speakers,  includes  the  past  as  well  as  the 
future.  That  phraseology  in  a  statute  has  been 
held  by  the  Supreme  Court  of  Connecticut  to 
be  'susceptible  of  both  past  and  future  applica- 
tion ;  they  [the  words]  furnish  a  convenient 
form  for  legislative  use  when  it  is  desired  to  give 
all-inclusive  force  to  a  single  expression.  There- 
fore, as  they  may  mean  future,  or  past  and  fu- 
ture, it  becomes  a  question  of  legislative  intent 
in  each  statute'    *    •    • 

"Our  own  statute  on  construction  (R.  S.  1899, 
I  4160)  requires  that  'words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary  and  usual 
sense.'  With  that  rule  in  mind,  let  us  illustrate: 
If  a  rule  were  bulletined  on  a  given  Tuesday  by 
the  headmaster  in  charge  of  teaching  grammar 
in  a  school,  as  follows:  "No  pupil  shall  be  whip- 
ped twice  for  a  mistake  which  shall  hare  been 
made  in  parsing' — would  any  boy  in  the  school 
take  the  rule  to  apply  only  to  future  mistakes 
in  parsing?  Could  he  not  well  plead  the  rule 
(with  high  hope  of  its  allowance)  if  his  mistake 
and  one  flogging  occurred  on  the  Monday  prior 
and  another  flogging  was  threatened  on  the 
Wednesday  subsequent  to  the  rule  for  the  same 
mistake?  Or  if  C,  a  plantation  owner,  is  build- 
ing bams  and  writes  his  overseer:  'Paint  all 
bams  red  that  shall  have  been  commenced' — 
would  B,  his  overseer,  take  that  comman^d  to 
mean  that  only  barns  commenced  after  the  order 
should  be  painted  red?  Nay,  if  a  very  stickler 
for  grammatical  precision — a  John  Home  Tooke, 
a  Lindley  Murray,  or  a  Dr.  Marsh — should  make 
a  New  Xear's  rule  for  his  self-guidance,  viz.: 
'If  my  reading  of  any  book  shall  have  been  com- 
menced, I  will  finish  it' — would  he  construe  his 
own  rule  not  to  include  Anatomy  of  Melancholy, 
or  the  Decline  and  Fall,  put  in  reading  on  the 
prior  Christmas? 

"We  may  presume  all  legislators  grammarians, 
but  that  presumption  would  not  drive  ns  to  the 
conclusion  that  they  meant  only  future  action 
when  they  wrote  'shall  have  been  commenced.' " 

Section  19,  art  5,  of  the  Constitntlon  was 
amended  in  1908  and  relates  to  the  compen- 
sation of  state  officers.    It  reads: 

"The  Governor  •  •  •  and  surveyor  gener- 
al shall,  at  stated  times  during  their  continu- 
ance in  office,  receive  for  their  services  a  com- 
pensation which  shaU  not  be  increased  or  dimin- 
ished during  the  term  for  which  they  shall  have 
been  elected,  which  compensation  is  hereby  fixed 
for  the  following  officers,  as  follows:  •  *  • 
Such  compensation  to  be  in  full  for  all  services 
by  them  respectively  rendered  in  any  official 
capadtjir  or  employment  whatsoever  during  their 
respective  terms  of  office:  Provided,  however, 
that  the  Legislature  may,  by  law,  diminish  the 
compensation  of  any  or  all  of  such  officers,  but 
in  no  case  shall  have  the  power  to  increase  the 
same  above  the  sums  hereby  fixed  by  this  Con- 
stitution." 

The  salaries  of  the  officers  named  were 
materially  increased  by  the  amendment  It 
went  Into  effect  November  3,  1908.  Kings- 
bury, the  then  surveyor  general,  demanded  of 
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the  controller  a  warrant  tot  the  unpaid  bal- 
ance due  him  for  the  month  of  November, 
1908,  calculated  at  the  rate  fixed  for  his  sala- 
ry as  surveyor  general  by  the  amendment. 
His  demand  was  denied,  and  he  brought 
tnandate  In  this  court,  reported  In  the  case 
entitled  Kingsbury  v.  Nye,  9  Cal.  App.  674, 
99  Pac.  985.  Both  parties  seek  support  In 
this  case.  The  point  now  under  discussion 
was  distinctly  raised,  and  it  was  cont«ided 
by  respondent: 

"The  amendment  must  be  deemed  to  have  a 
prospective  operation  and  to  apply  to  the  offices 
enumerated,  upon  the  expiration  of  the  terms  of 
the  present  incumbents,  and  not  before." 

In  reply  we  said: 

"The  point  made  that  the  rule  requiring  that 
the  amendment  be  given  a  prospective  effect 
necessarily  postpones  its  operation  until  after 
the  present  terms  expire,  and  that  any  other 
view  would  be  to  give  a  retroactive  effect  to 
the  amendment,  wo  think,  cannot  be  sustained. 
The  amendment,  as  we  ajjply  it,  is  in  no  sense 
given  a  retroactive  operation ;  it  Is  simply  giv- 
en force  from  and  after  its  ratification,  and  it 
operates  prospectively  thenceforward.  If,  as 
we  have  held,  the  amendment  took  effect  upon 
its  ratification,  and  operated,  as  respondent  ad- 
mits, prospectively,  we  know  of  no  authority  for 
holding  that  its  operation  must  be  postponed 
until  the  terms  of  the  incumbents  have  expired." 

The  rules  of  grammar  were  not  invoked 
in  that  case.  The  decision  favorable  to  pe- 
titioner turned  largely  on  the  view  we  took 
that  the  inhibition  to  the  Increasing  of  sala- 
ries was  addressed  to  the  Iieglslature.  Said 
the  court: 

"The  amendment  under  review  having  gone  into 
operation  from  the  date  of  its  adoption,  it  must 
be  given  effect  thenceforward,  unless  we  can 
say  that  some  restriction  has  been  put  upon  its 
operation,  either  by  the  terms  of  the  amendment 
or  by  implication  derived  from  the  terms  so 
used.  We  can  find  nothing  in  any  of  the  terms, 
and  nothing  is  claimed  to  be  found  therein,  ex- 
cept the  provision  as  to  the  Increase  or  diminur 
tion  of  the  compensation,  which  we  hold  was 
addressed  to  the  Legislature  alone.  Had  such 
intention  dwelt  in  the  minds  of  the  proponents 
of  the  amendment,  it  would  have  been  easy  and 
simple  to  restrict  its  effect  and  withhold  its  ben- 
efits from  present  incumbents." 

The  case  is  not  directly  Iji  point,  but  it 
must  be  admitted  that  the  value  of  the  deci- 
sion would  be  greatly  impaired  if  the  strict 
rule  of  grammar  now  urged  should  be'  held 
to  prevail  instead  of.  the  more  reasonable 
rule  of  construction  adopted  by  the  courts. 

Petitioner  cites  many  cases  in  support  of 
his  contention  where  the  word  "shall"  la  used 
or  verbs  are  expressed  ta  the  future  perfect 
tense,    for  example: 

A  Statute  conferred  certain  rights  upon  a 
person  who  had  paid  an  assessment  tn  the 
event .  that  such  assessment  "shall  be  set 
aside,  altered  or  reduced,"  and  it  was  held: 

"That 'such  assessnients  only  should  be  em- 
braced as  should  be  vacated,  altered,  or  reduced 
after  the  act  took  effect."  City  of  Elizabeth  v. 
HiU,  39  N.  J.  Law,  555. 

A  statute  provided  that: 

"Whenever  a  married  man  shall  be  deserted 
by  his  wife,  or  a  married  woman  shall  be  de- 
serted by  her  husband,  for  the  space  of  one 
year,  *  *  *  he  or  she  may  bring  an  action," 
etc.    Laws  1874,  c.  66,  $  L 


An  action  was  brought  July  21,  1874,  al- 
leging desertion  July  17,  1873.  The  coott 
held  that  the  language  of  the  statute  evi- 
denced an  Intention  that  it  should  have  a 
prospective  operation  only.  Giles  t.  Giles, 
22  Minn.  848. 

A  statute  read: 

"All  and  singular  the  goods  and  diattels, 
lands,  tenements  and  real  estate  of  every  pcr8<.>n 
against  whom  any  judgment  shall  be  obtained 
in  any  court  of  record  either  at  law  or  in  equi- 
ty," etc    Laws  1801,  p.  24& 

The  court  held  the  statute  to  apply  only  to 
judgments  entered  subsequently  to  the  pas- 
sage of  the  act  Jones  v.  Stockgrowers'  Nat 
Bank,  17  Colo.  App.  79,  67  Pac.  177. 

Section  6,  art  6,  of  the  California  Consti- 
tution of  1879  provided  that: 

"All  actions  for  the  recovery  of  the  possession 
of  *  *  *  real  estate  shall  be  commenced  in 
the  county,"  etc. 

It  was  held  in  Gumee  v.  Superior  Court, 
58  Cal.  88,  that: 

"Neither  in  its  language  nor  in  its  spirit  does 
it  apply  to  actions  already  commenced." 

These  cases  are  dted  as  examples  of  tbe 
simple  future  tense.  Aside  from  the  ele- 
ment of  fyturity  said  to  Influence  the  deci- 
sions. It  seems  to  us  that  the  character  of  the 
statutes  and  the  purposes  contemplated  by 
them  would  have  required  that  they  be  given 
a  prospective  operation  unless  a  contrary  in- 
tention was  made  clearly  to  appear.  Take, 
for  example,  the  Minnesota  case,  giving  an  ac- 
tion where  the  husband  or  wife,  as  the  case 
may  be,  "shall  be  deserted  for  the  space  of 
one  year."  Obviously  it  would  violate  the 
rules  of  construction  to  give  such  :-.  statute  a 
retroactive  operation.  So  also  it  may  be  said 
of  a  Michigan  statute  (cited  as  an  example 
of  the  future  perfect  tense)  giving  the  court 
power  to  grant  a  divorce  when  the  defendant 
"shall  have  become  an  habitual  drunkard." 
Comp.  Laws  1857,  g  3227.  The  court  in  re- 
versing the  judgment  granting  the  wife  a  di- 
vorce, said: 

"To  bring  the  case  within  the  fair  intention 
of  this  statnte,  we  think  the  defendant  must 
have  become  an  habitual  drunkard  after  tbe 
marriage." 

The  evidence  was  that  the  habits  of  the 
husband  with  respect  to  drink  were  substaa- 
tially  the  same  prior  to  his  marriage,  and 
that  the  complainant  was  well  aware  of  this 
when  she  married  him.  '  Forritt  ▼.  Porritt, 
16  Mich.  140.  Another  example  given  as 
showing  the  weight  accorded  to  grammatical 
constructl<»i  is  the  case  of  State  v.  Boyd,  21 
Wis.  210.  Tbe  section  of  the  ConsUtutlon  of 
Wisconsin  is  quite  similar  to  section  19,  art 
4,  of  our  Constitution  before  its  amendment 
In  1916.  The  relator  was  elected  to  an  office 
existing  previously  to  his  being  chosen  a 
member  of  the  Legislature.  The  emoluments 
of  the  oflice  bad  not  been  Increased  when  he 
was  elected  to  it  but  were  increased  by  a 
subsequent  enactment  while  he  was  a  mem- 
ber of  the  Legislature,  but  subsequent  to  his 
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election  to  tbe  office  of  county  Judge.    The 
Constitution  provided: 

"No  member  ot  the  Legislature  ahaU,  during 
the  term  for  which  he  was  elected,  be  apnointed 
or  elected  to  an;  civil  office  in  the  state  which 
shall  have  been  created,  or  the  emolumenta  of 
which  shall  have  been  increased,  during  the  term 
for  which  he  wae  elected."  Const  art  4,  | 
12. 

The  court  said: 

That,  accordini;  to  the  most  natural  gram- 
matical construction  of  the  provision,  it  ^'onlv 
forbids  a  member  of  the  Legislature,  while  such 
member,  from  being  'appointed  or  elected  to  any 
civil  office  whidi  shall  have  been  previously 
created,  or  the  emoluments  of  which  shall  have 
been  previously  increased,  during  the  term  for 
which  he  waa  elected." 

It  waa  said  arguendo: 

"The  future  perfect  tense  is  used— an  ofiBce 
.  'which  shall  have  been  created,  or  the  emolu- 
ments of  which  shall  have  been  increased,'  etc. 
— indicating  a  future  action  done  and  complet- 
ed before  the  appointment  or  election,  the  other 
future  action  to  which  it  refers." 

The  writer  of  the  opinion  stated: 
That  this  construction  is  not  the  one  he  was 
at  first  disposed  to  place  upon  the  provision; 
that  it  seemed  to  him  "that  tne  purit;  and  fidel- 
ity of  the  representative,  as  well  as  of  the  pub- 
lic interest,  would  be  most  eftectuallly  secured 
by  excluding  those  persons  from  office  who  had 
been  concerned  in  creating  it  or  rendcrini;  it 
more  lucrative.  But  the  author  of  the  Constitu- 
tion did'deem  it  expedient  to  adopt  such  a  rule 
of  disqualification,  and  a  much  more  restricted 
one  has  found  its  place  in  that  instrument" 

We  are  not  quite  sure  but  that  the  learned 
justice's  first  Impressions  would  have  led  to 
a  safer  solution  than  was  finally  reached. 
However,    the    question    there    was    as    to 
Boyd's  right  to  an  office  which  he  held  when 
elected  a  member  of  the  Legislature,  and 
rules   of   construction,    perhaps,   would   not 
have  Justified  ousting  him  from  that  office 
under   a  provision   which  plainly   provided 
that  the  office  to  which  he  was  forbidden  to 
be  elected  or  appointed  was  an  office  created 
during   the   term    he   was   serving   In   the 
Legislature,  and  not  an  office  to  which  be 
was  previously  elected.    The  court  said  that 
the  case  was  "not  within  the  language  of  the 
provision,  according  to  its  most  natural  gram- 
matical   construction."      But   suppose   Boyd 
bad  been  elected  to  and  was  holding  a  civil 
office  after  (L  e.,  during  the  term  for  which) 
be  bad  been  elected  a  member  of  the  Legis- 
latnre;    a  different  case  would  have  arisen. 
And  it  is  Just  such  a  different  case  as  is 
presented  by  the  amendment  we  are  consid- 
ering— no  member  of  the  assembly  shall,  dur- 
ing the  term  for  which  he  shall  have  been 
elected,  bold  or  accept  any  office.     Under 
the   old    section    the   disqualification   came 
about  by  his  participating  in  the  creation 
of  the  office  or  the  Increase  of  its  emoluments. 
Under  the  new  section  be  is  forbidden  to  bold 
or  accept  any  office  during  the  term  for 
which,  he  shall  have  been  elected.    His  par- 
ticipation in  creating  the  office  is  no  longer 
the  evil  to  guard  against    The  evil  Intended 
to  be  combated  by  the  amendment  was  the 
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heading  or  accepting  by  members  of  the 
Legislature  any  office  under  this  state  during 
the  term  of  office  as  snch  members.  No  pos- 
sible reason  can  be  suggested  why  the  amend- 
ment did  not  operate  upon  every  member  of 
the  Legislature  at  the  moment  it  took  effect. 
Nor  can  any  good  reason  be  given  why  Its 
(^>eratlon  should  be  limited  to  members  only 
who  shall  have  been  elected  after  December 
21,  1916,  since  without  question  the  mischief 
whl(di  It  was  designed  to  remedy  was  present 
and  quite  aa  menacing  aa  It  would  be  two  or 
four  years  thereafter,  and  since  the  class 
upon  whom  it  was  to  operate  was  the  same 
on  that  date  as  it  would  be  at  some  future 
date.  That  It  was  so  Intended  when  sub- 
mitted to  the  pe<9]e  there  can  be  no  doubt, 
and  we  do  not  think  the  language  used  to 
express  that  intention  compels  us,  under  set- 
tled canons  of  construction,  to  nullify  that 
intention,  or  would  Justify  its  nullification. 
Respondent  cites  several  cases  illustratlTe 
of  the  fact  that  expressions  In  statutes  in 
the  fnture  perfect  tense  are  not  necessarily 
required  to  be  given  a  strictly  grammatical 
interpretation.  One  of  these  examples  is 
found  In  Lane  v.  Lase  (Q.  B.),  reported  in 
volnme  65  N.  S.  Law  Journal  Reports  0.896) 
p.  63.  The  statute  Involved  was  section  4 
of  the  Married  Woman  Act,  1895,  reading  as 
follows: 

"Any  married  woman  whose  husband  shall 
have  been  convicted  sammarily  of  an  aggravat- 
ed assault  upon  her  within  the  meaning  of  sec- 
tion 43  of  the  Offenses  aeainst  the  Person  Act, 
1861,  or  whose  husband  anall  have  been  c<«ivict- 
ed  upon  indictment  of  an  assault  npon  her,  and 
sentenced  to  pa^  a  fine  of  more  than  £5,  or  to 
a  term  of  imprisonment  exceeding  two  months, 
or  whose  husband  shall  have  deserted  her,  or 
whose  husband  shall  have  been  guilty  ot  persist- 
ent cruelty  to  her,  or  willfully  neglecting  to  pro- 
vide reasonable  maintenance  for  her  or  her  in- 
fant children  whom  he  is  legally  liable  to  main- 
tain, and  shall  by  such  cruelty  or  neglect  have 
caused  her  to  leave  and  live  separatelv  and  apart 
from  him,  may  apply  to  any  court  of  summanry 
jurisdiction  *  *  *  for  an  order  or  orders  un- 
der this  act" 

The  act  took  effect  January  1,  1886.  The 
wUe  applied  to  the  Justices  of  Glamorgan- 
shire for  an  order  under  said  section,  alleging 
the  persistent  cruelty  of  her  husband.  All 
the  acts  complained  of  were  committed  previ- 
ous to  January  1,  1896.  The  Justices  held 
that  the  section  was  not  retrospective  in  Its 
effect  and  they  had  no  Jurisdiction.  The 
wife  appealed.  Reversing  and  remanding  the 
case  there  were  separate  opinions  of  the 
judges.    The  president  Sir  F.  H.  Jeune,  said: 

"But  upon  the  language  of  the  section  and  the 
reaacMi  of  the  thing  the  matter  seems  to  be  ex- 
tremely clear.  The  words  'shall  heve  been'  are 
hard]br  ambiguous;  in  my  view,  they  deal  with 
aU  offenses,  past  and  future  (considered  with  re- 
gard to  the  date  of  the  act),  and  not  only  to 
future  offenses." 

Justice  Barnes  said: 

"Looking  at  the  wording  of  the  section  and  at 
the  whole  act,  the  question  seems  free  from  any 
doubt,  and  in  my  judgment  the  language  used  in 
section  4  is  not  at  all  ambiguous.     It  seems 
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qnke  dear  to  me  that  the  expression  'any  mar- 
ried woman  whose  husband  shall  have  been 
(uilty  of  persistent  craelty  to  her  may  apply,' 
etc.,  deals  with  all  cases  of  persistent  cruelty 
which  have  happened  prior  to  the  decision  of 
the  court." 

They  not  only  looked  to  the  lan^^uage  em- 
ployed, but  also  "to  the  reason  of  the  thing." 

Title  case  of  Queen  v.  The  Inhabitants  of 
Christ-Church,  reportpd  in  Law  Journal  1849, 
Michaelmas  Term,  12  Victoria,  p.  28,  is  cited. 
There  the  court  was  considering  a  statute 
providing,  among  other  things,  that  a  pauper 
who  "shall  have  resided"  within  the  pariah 
for  a  period  of  five  years  fixed  by  the  statute 
shall  thereafter  be  irremovable  The  contro- 
versy arose  in  an  attempt  of  St  John's  par- 
ish to  deport  one  Mai7  Sweeny  and  her  four 
children  to  the  parish  of  Christ-Church.  The 
order  of  removal  was  sustained,  Lord  Den- 
man  dellrering  the  opinion.  We  cannot  give 
his  reasoning  In  full.  Referring  to  the  stat- 
ute, he  said : 

"The  word  'shair  denotes  rather  the  happening 
of  the  event,  on  which  the  excepticm  is  to  apply, 
within  the  time  assumed  to  have  been  before 
computed,  than  the  future  relation  of  such  event 
to  the  time  when  the  statute  pamed.  It  denotes 
the  subjunctive  mood  rather  than  the  future 
time." 

He  stated: 

That  the  claim  that  there  is  a  presumption 
against  a  retrospective  statute  being  intended 
"is  founded  on  a  misconception.  The  statute  is 
prospective  only.  Its  direct  operation  is  only 
on  removals ;  after  It  has  passed  it  does  not 
alter  existing  rights  in  respect  of  completed  re- 
movals.   A  space  of  time  is  an  essential  ingre- 


dient in  the  case  to  which  it  applies,  and  this 
space  of  time  may  consist  in  part  of  time  pass- 
ed before  the  statute  passed,  as  is  the  case  witii 
statutes  in  limitation  and  prescription,  but  Ukt 
are  not  therefore  classed  with  the  retrospective 
statutes." 

A  Mlmiesota  statute  whlcb  provided: 
"That  every  dwelling  house  or  other  baOdiii!;. 
for  the  construction,  erection  or  repairs  of  which 
any  person  shall  have  a  claim  for  materials  fur- 
nished or  services  rendered,  shall,  with  the  land." 
etc.,  "be  subject"  Pub.  St  1849-1858,  c.  86. 
I  14. 

In  Mason  ft  Craig  ▼.  Heyward,  6  Minn. 
74  (Gil.  S5),  the  court  said: 

"The  words  'shall  have  a  claim'  mean  aod  re- 
fer to  the  time  of  the  passage  of  the  act  aod 
subsequently,  and  comprehend  claims  of  such 
nature  existing  when  the  act  was  passed." 

Further  reference  to  cases  seems  unneces- 
sary. The  future  form  of  verbs  Is  so  fre- 
quently used  by  writers  of  statutes  and  Con- 
stitutions and  literary  productions  to  Include 
the  past  as  well  as  the  future  that  we  must 
regard  It  as  correct  usage. 

We  do  not  thlnlc  that  the  amendment  is 
couched  in  such  language  as  to  make  It  im- 
possible or  unreasonable  for  us  to  bold,  with- 
out violating  settled  rules  of  construction, 
that  it  was  intended  to  apply  to  a  member  of 
the  Legislature  whose  term  began  before  De- 
cember 21,  1916,  and  did  not  terminate  until 
after  that  date. 

The  writ  is  denied. 


We  concur:   HART,  J;   BURNETT,  J. 
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IVS3S  T.  SANOmMETTL    (No.  1682.) 
(Sapreme  Court  of  Arisona.    April  18,  1917.) 

1.  MOBTOAOKS  «s>496  —  YaCATIOR— DlSCBK- 
TIOW. 

Wb«re  trial  of  a  mortgage  foFecIosore  tmit 
had  been  repeatedly  set  and  reset  for  a  period 
of  six  monw  to  miit  the  convenience  of  defend- 
ant, another  mortgagee,  and  trial  was  had  on 
the  last  day  of  the  period  of  redemption  from 
such  other  mortgagee's  foreclosure,  refusal  of 
the  trial  court  to  vacate  the  judgment  because 
uf  defendant  mortgagee's  alleged  unavoidable 
absence  from  the  trial  was  not  reTersible  as  a 
clear  abuse  of  discretion. 

(Bd.    Note.— For  oth«^  cases,  see  Mortgages, 
Cent.  Dig.  f{  1457-1468.] 

2.  jT7DaifEiTT     «=>82S— Amendment— NoTiOB. 

A  judgment  should  not  be  amended  without 
notice  to  parties  aSected,  either  in  the  form  of 
an  order  to  show  cause  when  done  of  the 
court's  own  motion,  or,  when  asked  for  by  party, 
upon  notice  with  a  proper  showing. 

[Bd.    Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  {  622.] 

3.  Appeai.  and  Ebrok  <3=3914(1>— Pbesuup- 

TION— BeCOBD. 

On  appeal  from  a  jud^ent  claimed  to  have 
been  modified  without  notice,  such  lack  of  no- 
tice will  not  be  presumed  from'  mere  silence  of 
the  record  on  that  point;  for  the  presumption 
is  that  the  trial  court  proceeded  according  to 
law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  §§  3693-3696.] 

4.  Appeai.  and  Ebeob  «=>708  —  Objection 
Below— Lack  of  Notice. 

The  objection  that  a  judgment  was  modified 
without  notice  to  appellant  cannot  be  raised  on 
appeal  from  the  modified  judgment  only,  where 
the  record  does  not  affirmatively  show  such  lack 
of  notice;  but  in  such  case  appellant  should 
move  to  set  the  amended  judgment  aside  for  lack 
of  notice,  show  the  lack  of  notice  by  afiidavits, 
and  appeal  from  an  order  denying  "his  applica- 
tion. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  2948.] 

5.  Appeai.  and   Ebbob  <I=>1170(13)— Reteb- 

SAL. 

The  constitutional  prohibition  of  reversal 
for  technical  errors  prevents  reyersin^;  an 
amended  judgment  because  of  lack  of  notice  of 
such  amendment  to  a  party  alfected,  where  the 
amendment  was  made  according  to  the  truth 
and  justice  of  the  case,  and  did  not  prejudice 
appellant 

[B:d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  4066,  4545.] 

6.  MOBTOAGES  €=494— FOBECLOBUBE  BT  AC- 
TION— Decree— Validity— Definiteness  of 
Descbiption. 

A  decree  of  foreclosure  of  "all  the  right 
title,"  etc.,  of  a  named  person  In  the  described 
premises  is  not  a  nullity  for  uncertainty  or  in- 
definiteness  of  the  description  of  the  interest 
foreclosed,  although  such  indefiniteness  may  be 
important  to  the  purchaser  at  the  sale. 

[BM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1441-1445.] 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty; Frank  Baxter,  Judge. 

Action  by  Ei  F.  Sangulnetti  against  Ea- 
geue  S.  Ives.  From  Judgment  for  plaintiff 
and   from    a    later   modified    Judgment    for 


plaintiff,  and  from  an  order  denying  defend- 
ant's motion  to  set  aside  the  first  Judgment, 
defendant  appeals.    Affirmed. 

Eugene  8.  Ives,  of  Tucson,  In  pro.  per. 
Wupperman  k  Wnpperman  and  Thomas  D. 
MoUoy,  all  of  Yuma,  for  appeNee. 

FRANKUN,  C.  J.  The  appellant  foreclos- 
ed a  mortgage  on  lot  4  In  block  15  and  lot  1, 
block  21,  of  the  town  of  Tama.  In  this  ac- 
tion the  appellee  was  made  a  party  defend- 
ant, served  with  process,  and  answered.  The 
appellee  held  a  mortgage  on  the  property  of 
all  the  right,  title,  and  interest  of  one  Henry 
Levy  to  secure  an  Indebtedness  of  $850.  This 
latter  mortgage  the  appellant  claimed  In  his 
action  was  subsequent  and  subordinate  to 
the  Hen  of  appellant's  mortgage.  Before  ap- 
pellant got  his  Judgment  of  foreclosure  he, 
for  some  reason,  dismissed  the  action  as  to 
appellee,  and  appellee's  rights  were  not  ad- 
judicated. It  appears  that  the  mortgage  of  - 
appellee  was  dated  and  recorded  in  June, 
1912,  and  the  mortgage  of  appellant  was  dat- 
ed and  recorded  in  the  following  November. 
A  sale  of  the  property  was  made  under  ap- 
pellant's judgment  the  time  for  redemption 
expiring  on  December  13,  1915. 

In  January,  1915,  the  appellee  commenced 
an  action  to  foreclose  the  Uen  of  his  mort- 
gage. In  which  action  appellant  was  made  a 
party  defendant  served  with  process,  and 
answered,  In  which  action  the  issue  was  made 
as  to  the  priority  of  the  respective  mortga- 
ges. This  case  was  at  issue  and  ready  for 
trial  in  March,  1916.  Relative  to  setting  the 
case  for  trial  the  vacation  of  such  orders  and 
postponement  of  the  trial  at  request  of  ap- 
pellant to  suit  his  convenience,  the  record 
shows  the  following: 

"June  7,  1916,  that  this  cause  was  set  for 
trial  on  June  14,  1915,  by  the  court.  June  14, 
1915,  this  cause  ordered  continued  by  the 
court  until  called  up  by  counseL 

"June  21,  1915,  on  the  motion  of  counsel  for 
plaintiff  this  cause  was  set  for  trial  on  .Tnly  3, 
1915,  and  clerk  ordered  to  notify  defendant 
Eugene  S.  Ives. 

"June  30,  1915,  according  to  stipulation  be- 
tween counsel  for  plaintiff  and  defendant,  EXi- 
gene  S.  Ives,  the  order  setting  cause  for  trial 
on  July  3,  1915,  was  vacated,  and  it  was  fur- 
ther stipulated  that  this  cause  be  set  for  trial 
on  September  2,  1915. 

"July  31,  1915.  the  order  fixing  September  2, 
1915,  for  trial  of  this  cause  was  vacated,  and 
this  cause  was  set  for  trial  on  September  16, 
1915. 

"September  13,  1915,  the  order  fixing  Septem- 
ber 16,  1915,  for  trial  of  this  cause  wns  vacated, 
and  this  cause  was  set  for  trial  on  October  12, 
1915. 

"October  5,  1915,  the  order  fixing  October 
12,  19l5,  for  trial  of  this  cause  was  vacated. 

"December  6.  1916,  on  motion  of  counsel  for 
plaintiff,  this  cause  was  set  for  trial  on  Decem- 
ber 11.  1915,  at  10  o'clock  a.  m. 

"Dpcombcr  11,  ims,  10  o'clock  n.  m.,  the 
caUKe  was  continued  until  2  p.  m.  same  day. 

"December  11,  1915,  2  o'clock  p.  m.,  this  canse 
was  continued  until  10  o'clock  a.  m.,  Monday, 
December  13,  1915." 


4t=3For  other  eases  see  nme  topic  and  KBY-NUMBER  In  all  Ker-Numberad  Digests  and  IndexM 

Digitized  by 


Google 


436 


164  PACIFIC  REPORTEK 


(Aril. 


In  appellee's  snlt  he  sought,  following  the 
terms  of  his  mortgage,  to  forecldse  the  Uen 
thereof  on  "all  the  right,  title,  claim,  and 
demand,  whether  in  possession  or  expectancy, 
of  the  defendant  Henry  Levy  of,  in,  and  to 
all"  of  said  above  described  pr(q;>erty.  Such 
was  the  prayer  of  the  complaint.  In  his  com- 
plaint, however,  he  made  this  statement: 
"And  plaintiff  Is  Informed  that  the  interest 
of  the  defendant  Henry  Levy  in  and  to  the 
above-described  property  is  ♦*»/«»8»  of  the 
whole  thereof."  The  court  gave  Judgment 
foreclosing  appellee's  mortgage,  subordinat- 
ing the  lien  of  appellant's  mortgage  to  that 
of  appellee.  In  its  Judgment  the  coart  re- 
cited: 

"The  lands  and  premises  directed  to  be  sold 
by  this  decree  are  described  ai  follows,  to  wit: 
The  «««/4BB»  of  the  whole  of  all  of  lot  4  in 
block  15  and  all  of  lot  1  in  block  21,  of  the  city 
of  Yuma,  Yuma  county,  state  of  Arizona,  ac- 
cording to  White's  survey,  the  same  being  the 
interest,  right,  title  and  claim  of  the  defendant 
Henry  I«vy  in  and  to  all  of  the  above-described 
property." 

After  the  limitation  of  time  within  which 
a  motion  to  set  aside  a  Judgment  may  be 
made  under  section  680,  Revised  Statutes 
1913,  but  within  the  period  of  six  months 
within  which  a  party  may  be  relieved  from 
any  Judgment,  order,  or  other  proceeding 
taken  against  him  throngh  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  un- 
der section  600,  Id.,  the  appellant  moved  to 
set  aside  the  Judgment  on  the  ground  of  his 
inadvertence  or  excusable  neglect  In  not  at- 
tending the  trial  of  the  cause,  and  that  he 
had  a  meritorious  defense  to  the  action  if 
given  another  opportunity  to  present  it  The 
motion  was  supported  by  affidavits  on  the 
part  of  appellant  showing  great  press  of  pro- 
fessional engagements  which  diverted  his  at- 
tention and  prevented  his  attendance  at  the 
triaL  The  affidavits  were  controverted  by 
the  appellee. 

Upon  the  showing  made  the  court  denied 
the  motion  to  set  aside  the  Judgment,  but  at 
the  same  time  modified  the  Judgment  by 
striking  therefrom  these  words  in  the  last 
paragraph  thereof,  to  wit: 

"The  *«»/<6s»  of  the  whole  of  all  of  lot  4  In 
block  15  and  all  of  lot  1  in  block  21,  of  the  city 
of  Yuma,  Yuma  county,  state  of  Arizona,  ac- 
cording to  White's  survey,  the  game  being  the 
interest,  right,  title,  and  claim  of  the  defendant 
Henry  Levy  in  and  to  all  of  the  above-described 
property" 

— and  Inserting  in  lieu  thereof  the  following 
words: 

"All  the  right,  titles  interest,  claim,  and  de- 
mand, whether  in  possession  or  expectancy  of 
the  defendant  Henry  Levy,  of,  in,  and  to  all  of 
lot  4  in  block  16,  and  all  of  lot.l,  block  21,  of 
the  town  of  Yuma,  Yuma  county,  state  of  Ari- 
zona, according  to  White's  survey." 

The  Judgment  was  rendered  December  13, 
1015,  and  the  modification  thereof  made  on 
March  28,  1916. 

The  appeal  is  from  the  Judgment  rendered 
on  the  13th  day  of  December,  1916,  and 
from  the  modified  Judgment  rendered  on  the 


28th  day  of  March,  1916,  and  also  from  the 
order  denying  appellant's  motion  to  set  aside 
the  Judgment  rendered  on  Decnnber  13, 1915. 

[1]  The  motion  to  set  aside  the  Judgment  is 
made  under  section  600,  Revised  Statutes 
1013.  It  may  be  extremely  doubtful  if  tbe 
provisions  of  that  section  have  any  appli- 
cation to  cases  other  than  those  [n  which  s 
Judgment  has  been  taken  by  default  Here 
there  was  no  default  the  appellee  simply  ftill- 
ing  and  neglecting  to  attend  the  trial  an<l 
present  his  deftose.  This  neglect  he  seeks  to 
excuse.  It  is  not  necessary,  however,  in  thU 
case  to  determine  the  suggested  questions  of 
practice  as  to  whether  the  inotion  to  set  aside 
the  Judgment  under  the  circumstances  hete 
must  be  made  within  the  time  limited  by  sec- 
tion 590  of  the  Code  or  may  be  made  within 
the  time  presented  by  section  600  of  the  Code. 
Neither  Is  it  necessary  to  go  into  the  particu- 
lars which  the  appellant  pressed  upon  the 
attention  of  the  court  to  excuse  bis  nei;l<<t 
in  not  attending  at  tbe  trial.  Considering 
that  it  is  not  improper  for  a  party,  when  bis 
cause  is  at  issue,  to  press  for  as  early  a 
trial  as  the  circumstances  of  the  case  will 
permit  but  such  action  being  highly  proper 
and  beneficial  and  to  be  reasonably  enwiur- 
aged,  and  that  for  a  period  of  six  montbt 
the  trial  of  the  cause  was  repeatedly  set  au<l 
reset  and  postponements  had  to  suit  the  con- 
venience of  appellant,  and  the  trial  was  not 
had  until  the  very  last  day  of  tbe  redemptiun 
period,  it  does  not  appear  that  appellee  was 
at  all  unreasonable  in  insisting  upon  the  trial 
of  his  case  under  such  circumstances,  and 
we  do  not  feel  that  there  Is  anything  In  this 
record  whic)i  would  Justify  this  court  In  over- 
riding the  discretion  exercised  by  the  supe- 
rior court  as  of  a  clear  case  of  abuse  of  that 
discretion. 

In  the  case  of  Copper  King  of  Arizona  v. 
Johnson,  9  Ariz.  71,  76  Pac.  505,  the  court 
said: 

"Circumstances  often  surround  the  setting 
and  trial  of  a  case,  properly  cognizable  by  the 
trial  judge,  which  may  not  always  appear  in 
the  record,  and  which  may  properly  have  as 
influence  in  the  determination  of  a  motioD  nf 
this  character.  The  appellate  court  should 
therefore,  in  its  review  o^  8U<^  action,  recog- 
nize that  such  matters  must  rest  largely  in  tlie 
sound  discretion  of  tbe  trial  court  and  upon 
such  review  should  not  disturb  such  action  and 
the  exercise  of  such  discretion  unless  it  clearl.7 
appears  that  such  discretion  has  been  abused." 

The  rule  was  again  clearly  stated  by  this 
court  in  the  case  of  Beebe  v.  Fartsh,  14  Ariz, 
231,  127  Pac.  715,  as  follows: 

"The  question  as  to  whether  the  Judgment 
should  be  vacated  and  set  aside  was  one  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  his  familiarity  •vith  the  record  and 
the  facts  in  connection  with  the  long  delay  in 
brining  the  case  to  trial,  and  the  different 
continuances,  no  doubt,  entered  into  his  con- 
siderntion  of  the  motion  to  vacate,  and  ve  do 
not  feel  that  we  should  hold  his  action  was  an 
abuse  of  discretion.  'A  motion  to  vacate  or  set 
aside  a  judgment  Is  addressed  to  the  sound  le^ral 
discretion  of  the  trial  court  on  the  particular 
facts  of  the  case,  and  consequently  inll  not  be 
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fisturbed  on  appeal  nnleaa  it  la  plain  that  ita 
discretion  has  been  abuaed.'  23  Gyc.  805; 
Copper  King  of  Aiisona  y.  Johnson,  8  Ariz.  67, 
76  PacL  KM." 

[2,  3]  An)ellant  claims  that  the  judgment 
ons^t  to  be  reversed  because  he  had  no  notice 
of  any  motion  or  application  for  a  modiflca- 
tlon.  T^e  court  ought  not  to  liave  amended 
the  Jadgnent  without  notice.  Using  the  lan- 
guage of  Mr.  Freeman  In  his  work  on  Judg- 
ments (3d  Ed.)  i  72: 

"That  impartiality  which  ought  to  distinguish 
the  proceedings  of  all,  jrudicial  tribunals  requires 
that  no  matter  be  considered  by  any  court  with- 
ont  giving  both  parties  a  tall  and  fair  oppor- 
tunity to  be  heard.  In  regard  to  the  amend- 
ment of  judgments,  the  authorities  fully  sus- 
tain the  view  that  the  courts  will  not  act  upon 
an  ex  parte  application." 

Otir  Code  fully  Indicates  that  sndi  action 
should  be  predicated  upon  notice  and  an  op- 
portunity to  be  heard.  It  therefore  ought  to 
be  the  rule  of  every  court,  cautiously  observ- 
ed not  to  act  In  these  matters  without  no- 
tice either  in  the  form  of  an  order  to  show 
cause  when  done  of  the  court's  own  motion, 
or,  when  asked  for  by  a  party,  upon  notice 
with  a  proper  showing.  Conceding  that  the 
amuidment  here  should  not  be  made  in  an 
ex  parte  application,  as  observed  in  the  case 
of  Schmidt  V.  Gllson,  14  Wis.  558: 

"But  we  cannot  assume  that  the  opposite 
party  had  no  notice  of  it.  Certainly  if  such  a 
notice  had  been  given  it  would  not  become  a 
part  of  the  record,  ^e  record  ia  silent  upon 
this  point,  and  the  presumption  is  that  the  cir- 
cuit court,  in  ordering  the  judgment  to  be 
amended,  proceeded  according  to  law.  If  in 
fact  no  nc^ce  was  given,  the  party  aggrieved 
should  have  taken  steps  to  set  the  amended  judg- 
ment aside  for  that  reason,  and  then  appealed 
from  the  order  denying  his  application.  He 
could  then  have  shown  by  affidavit  that  he  had 
no  notice  of  the  amendment.  Bnt  as  the  case 
now  stands  it  is  very  obvious  that  we  cannot 
assume  that  the  proper  notice  of  the  amend- 
ment was  snot  given. 

[4,  5]  Appellant  took  no  steps  to  have  the 
amended  judgment  set  aside.  In  the  absence 
of  such  a  motion  and  an  appeal  from  the  or- 
der denying  the  application,  the  want  of  no- 
tice cannot  be  urged  to  defeat  the  niodlfl- 
catioiL  In  other  words,  want  of  notice  can- 
not be  raised  on  an  ai^eal  from  the  modified 
judgment  only.  It  Is  made  to  appear  that 
the  motion  of  appellant  to  set  asid^  the  judg- 
ment as  first  rendered  on  December  13,  1015, 
was  submitted  on  the  briefs  of  the  respective 
parties,  and  in  the  brief  of  appellee  served  on 
appellant  the  application  for  the  modification 
Was  made.  Aside  from  these  questions  of 
practice,  we  are  not  justified  In  reversing  the 
Jndgment  against  the  admonition  of  the  Oon- 
sUtntion  tliat  no  cause  shall  be  reversed  for 
technical  error  in  pleading  or  proceedings 
whoi  upon  the  whole  case  substantial  jus- 
tice has  been  done.  If  It  appears  that  the 
amendment  was  made  according  to  the  truth 
and  justice  of  the  case,  and  appellant  Is  in 
no  wise  prejudiced  thereby,  then  substantial 
justice  has  been  done.  Of  course,  the  amend- 
ment would  not  be  allowed  to  injuriously  af- 


fect the  rights  of  innocent  third  parties 
whose  rights  may  have  attached  t>efore  the 
amendment  was  nlade,  but  no  sncb  question 
is  present. 

Appellant,  however,  claims  that  the  first 
judgment  was  err6r  because  there  was  no  al- 
legation in  the  complaint  of  any  specific  frac- 
tional interest  of  Henry  Levy  in  the  property 
in  question  and  no  evidence  thereof,  and  that 
the  allegations  in  the  complaint  as  to  the  de- 
scription of  the  mortgagor's  Interest  are  so 
indefinite  and  uncertain  as  not  to  support 
the  amended  judgment.  Appellee's  allegation 
that  he  was  informed  that  tlie  interest  of 
Henry  Levy  consisted  of  **<'/4B8«  of  said 
property  may  be  treated  as  surplusage.  The 
mortgage  executed  by  Henry  Levy  purport- 
ed to  create'  a  lien  upon  the  property  to  the 
extent  of  all  the  right,  titles  interest,  dalm, 
and  demand,  whether  in  possession  or  ex- 
pectancy of  the  mortgagor,  in  the  property. 

[I]  In  an  action  to  recover  land,  the  de- 
scription of  the  particular  interest  sought  to 
be  recovered  must  necessarily  be  definite  and 
certain  and  the  rule  somewhat  strict,  but 
this  is  an  action  to  foreclose  a  mortgage  lien 
to  secure  the  payment  of  an  indebtedness  of 
$850  and  whether  the  mortgagor  has  a  great- 
er or  leaser  Interest,  or  any  mortgageable  in- 
terest at  all,  is  a  hazard  of  the  mortgagee. 
We  know  of  no  authority  holding  that  one 
may  not  mortgage  his  interest  In  property 
unless  he  sets  forth  specifically  the  nature 
and  extent  of  that  interest,  or  that  a  judg- 
ment foreclosing  a  mortgage  under  such  a 
general  description  is  void.  It  may  be  possi- 
ble that  a  complaint  in  foreclosure  could  be 
so  framed  as  to  warrant  the  court  in  proceed- 
ing to  adjudicate  the  nature  and  extent  of 
such  interest,  but  that  it  Is  not  done  does  not 
render  the  judgment  void.  The  nature  and 
extent  of  the  Interest  may  become  a  very  in- 
teresting question  to  the  purchaser  at  the 
sale,  but  we  do  not  perceive  it  to  be  so  per- 
tinent to  the  question  whether  appellee  is  en- 
titled to  a  judgment  of  foreclosure  as  to  de- 
feat the  action  unless  the  nature  and  extent 
of  the  mortgagor's  interest  is  determined. 
Tile  purchaser  at  the  sale  may  meet  with  ob- 
stacles should  he  try, to  recover  or  be  put  In- 
to the  possession  of  the  alleged  Interest  mort- 
gaged, but  we  cannot  pronounce  the  judgment 
a  nullity  for  the  reason  that  such  interest  is 
not  determined  and  described  with  precision. 
In  overruling  Crosby  v.  Dowd,  61  Oal.  657, 
in  an  action  to  quiet  title,  and  speaking  of 
the  description  in  a  mortgage,  judgment  of 
foreclosure,  and  sherlfTs  deed,  it  is  observed 
in  De  Sepulveda  v.  Baugh,  74  Cal.  488,  16 
Pac.  223,  6  Am.  St  Kep.  455,  as  fi^ows: 

"It  simply  does  not  come  up  to  some  ideal 
standard  laid  down  by  the  courts  as  more  con- 
venient for  them  and  their  officers.  The  true 
rule  would  seem  to  be  that  the  judgment  is  not 
void.  ITiat  the  purchaser  must,  however,  rely 
upon  the  description,  and  it  it  be  found  so  de- 
fective when  tested  by  rules  of  evidence  ordi- 
narily applied  to  the  subject  that  nothing  can 
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b«  CooBd,  he  will  fan ;  otherwiae  h«  should  re- 
cover." 

Finding  no  reversible  error  In  tbe  record, 
the  Judgment  and  order  most  be  affirmed. 
It  la  so  ordered. 

ROSS,  J.,  concnrs. 

CUNNINGHAM,  J.  (concurring  specially). 
The  appellee  commenced  this  action  to  fore- 
close a  mortgage  made  by  Henry  Levy,  ^ted 
June  10,  1912.  The  appellant,  Ives,  Is  made 
a  party  defendant  to  the  action  because  he 
la  alleged  to — 

"have  some  interest  or  lien  npon  the  said  dft- 
Bcribed  property,  but  that  such  interest  or  lien, 
whatever  it  may  be,  if  any,  is  subsequent  and 
subordinate  to  the  lien  of  the  plaintiff  as  against 
the  interest  of  the  defendant  Henry  Levy  of,  in, 
and   to  the  above-described  property." 

The  defendant  Ives,  answering  the  com- 
plaint, says: 

"This  defendant  admits  that  he  claims  to  have 
an  interest  upon  the  property  described  in  the 
said  alleged  mortgage,  denies  that  ^uch  interest 
or  lien  is  subsequent  or  subordinate  to  the  al- 
leged lien  of  the  plaintiff,  and  alleges  that  this 
defendant  is  the  owner  of  a  mortgage  upon  tlve 
said  premises  to  secure  a  note  for  the  sum  of 
$30,000,  and  that  said  mortgage  is  prior  to  the 
alleged  lien  of  the  plaintifF,  and  that  the  said 
note  and  mortgage  have  been  sued  upon,  and 
that  a  judgment  has  been  entered  by  tnis  court 
in  favor  of  the  plaintiff,  decreeing  a  sale  of  the 
premises  to  secure  the  payment  of  the  said 
judgment,  and  that  said  judgment  and  the  mort- 
gage upon  which  the  same  was  entered  are  in 
all  respects  prior  to  the  alleged  daim  of  the 
plaintiff." 

This  pleading  was  duly  verified  and  filed 
on  March  15,  1915,  and  remained,  nncontro- 
verted,  so  on  file  In  the  cause  on  December 
13, 1915,  when  the  canse  was  finally  tried. 

The  defendant  assumed  by  his  answer  the 
position  of  a  prior  morl^gee  or  party  having 
a  prior  lien,  setting  forth  the  nature  of  his 
said  claim,  and  the  plaintiff  has  not  dis- 
puted the  validity  of  the  alleged  prior  In- 
cumbrance. In  mortgage  foreclosure  the 
presence  of  a  prior  mortgagee  or  party  hav> 
Ing  a  prior  lien  may  be  dispensed  with  when 
the  validity  of  the  prior  Incumbrance  Is  not 
disputed.  Hagan  r.  Walker,  14  How.  29, 
14  L.  Ed.  S12. 

The  only  purpose  of  the  defendant  Ives  In 
the  case  was  to  litigate  and  determine  all 
of  his  supposed  claims  subsequent  and  sub- 
ordinate to  the  plalntlflfs  asserted  mortgage 
lien.  The  plaintiff's  purpose  In  making  de- 
fendant Ives  a  party  was  not  for  the  par- 
pose  of  determining  Ives'  prior  and  superior 
claims  to  the  end  that  plaintiff  could  redeem 
the  property  from  such  claims.  When  the 
defendant  set  forth  his  claims  and  alleged 
under  oath  that  such  claims  were  prior  and 
8Ut>erior  to  plaintiff's  alleged  claim,  and  the 
plaintiff  did  not  dispute  the  validity  of  the 
claim  set  forth  In  such  verified  pleading,  the 
court  was  fully  justified  in  treating  the  de- 
fendant's answer  as  conclusive  both  of  the 
nature  of  the  asserted  claim  and  as  a  confes- 
sion that  he  made  no  claims  to  the  proper- 


ty subsequent  and  snbordinate  to  the  as-, 
serted  mortgage  lien  of  the  plaintiff.  Soi 
considered,  Ives'  further  presence  in  the  cause 
became  unnecessary  to  the  foreclosure.  The 
court  would  have  been  fully  justified  in  dis- 
pensing with  this  defendant  and  in  proceed- 
ing to  dispose  of  the  cause. 

The  situation  remained  unchanged  on  De- 
cember IS,  1915,  when  the  court  tried  the 
cause  in  the  absence  of  defendant  Ives.  The 
plaintiff  offered  his  testimony  and  offered 
testimony  tending  to  show  that  the  count; 
records  of  mortgages  contain  the  record  of  a 
mortgage  in  which  Ives  appears  as  the  sole 
mortgagee ;  that  such  mortgage  describes  the 
premises  described  in  plaintiffs  mortgage; 
that  the.  said  mortgage  of  defendant  Ives 
bears  a  date  of  execution  and  recording  sub 
sequent  in  point  of  time  to  plalntiiTs  mort- 
gage. Such  being  the  effect  of  all  of  the  evi- 
dence relating  to  the  matters  affecting  this 
appellant's  claims,  the  court  rendered  its 
judgment  against  Henry  Levy,  and  ordered  a 
foreclosure  of  plaintUTs  mortgage  lien  as 
prior  to  defendant's  mortgage  lien. 

At  a  subsequent  date  the  defendant  Ires 
moved  the  court  to  open  the  judgment  as  a 
judgment  by  default,  and  to  permit  the  de- 
fendant to  make  defense  thereto.  He  ac- 
companied his  motion  by  an  affidavit  of  mer- 
its, whereby  he  shows  that  his  claim  is  found- 
ed upon  an  order  of  the  court  made  in  an 
estate  proceeding  duly  had,  whereby  the  court 
having  the  matter  legally  before  it  created 
defendant's  lien  at  a  time  prior  to  the  maklag 
of  the  plaintiff's  mortgage ;  thereby  again 
offering  to  set  forth  a  right  prior  and  so- 
perior  to  plaintiff's  alleged  right.  The  court 
denied  the  motion. 

A  prior  mortgagee  is  not  a  necessary  party 
In  a  suit  by  a  junior  mortgagee  to  foreclose, 
and  in  Woodworth  v.  Blair,  112  U.  S.  8,  5 
Sup.  Ct  6,  28  L.  Ed.  616,  the  petifion  of  the 
prior  mortgagee  to  intervene  was  held  prop- 
erly dismissed  without  prejudice.  In  all  es- 
sential respects  the  motion  of  the  prior 
mortgagee  to  be  let  into  tiie  case  for  the  pur- 
pose of  establishing  the  priority  of  his  mort- 
gage is  the  same  in  principle  of  law,  with 
the  motion  to  intervene.  The  court's  denial 
of  the  defendant's  motion  is  in  effect  tbe 
dismissal  of  an  intervener's  petition  be- 
cause In  this  case  the  purpose  in  opening  tbe 
judgment  td  the  defendant  Ives  is  to  permit 
him  to  establish  an  alleged  right  in  the  prem- 
ises superior  in  its  nature  to  the  rights  ot 
either  the  plaintiff  mortgagee  and  the  de- 
fendant mortgagor,  under  the  mortgage  the 
action  was  commenced  to  foreclose.  Whether 
such  matters  may  be  introduced  in  an  action 
rests  in  the  sound  legal  discretion  of  the 
trial  court,  and  the  action  taken  will  not  be 
disturbed  on  appeal  unless  the  record  clear- 
ly discloses  that  snch  discretion  has  been 
abused. 

If  tbe  trial  court  had  granted  the  motion, 
and  the  defendant  Ives  had  been  allowed 
to  assert  tke  matters  set  forth  la  his  affl 
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darit  of  merits,  and  tad  established  the 
facts  tbere  allef^  to  exist,  the  result  would 
have  been  to  change  plaintiff's  action  from 
a  statutory  action  of  foreclosure  to  one  for 
redemption  from  a  prior  mortgage  lien  and 
a  forecloeure  of  such  lien  with  the  Junior 
mortgage  lien.  Clearly  the  court  did  not 
abuse  Its  discretion  by  refusing  tQ  open  the 
Jndement  for  the  purposes  urged  by  the  de- 
fendant iTes. 

The  view  I  take  of  the  matter  is  therefore 
that  tbe  plaintiff  declined  to  ]oln  issue  with 
the  defendant's  offer  to  litigate  the  question 
of  priority  of  defendant's  claims  over  plaln- 
tifTs  mortgage,  and  the  court  treated  the 
matter  as  one  InvolTing  claims  subsequent 
and  subordinate  to  plaintiff's  mortgage  and 
determined  the  validity  of  such  class  of 
claims  only.  As  a  consequence  I  concur  In 
the  order  affirming  the  Judgment 


HOWABD  et  al.  ▼.  LUKE  et  al..  Board  of  Sup'rs 
of  Maricopa  County.    (No.  1518.) 

(Supreme  Court  of  Arizona:     April  18,  1917.) 

1.   SCBOOUI  AKD  SCHOOI.  DISTRICTS  «s»97(4>— 

Bond  EtEcnoN— Vawditt. 
While  Civ.  Code  1913,  par*.  2736,  2740,  reg- 
alating  electiong  for  bond  issues,  must  be  sub- 
stantially followed,  mere  irre^laritiea  in  con- 
ducting the  election  or  in  the  notice,  returns,  or 
canvass  of  the  votes,  wiB  not  invalidate  an 
election. 

(E^d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  228.] 

2.  Schools  and  Scnooi.  Distbicts  «=»97(4) 
— CoRTESTiRo  Bond  Election— Necessary 
Pasties  Defendant  —  School  Bond  EiLKO- 

TION. 

In  an  action  contesUng  the  validity  of  a 
school  bond  election  held  by  a  school  district, 
the  sdiool  district,  being  the  only  party  vitally 
interested,  is  a  necessary  party  to  the  action. 

[E^  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  f  226.] 

3.  Schools  and  School  Districts  ^=>97(4)— 
BoABD  of  Supebvisobs — Duties. 

Under  Civ.  Code  1913,  par.  2740,  providing 
that  the  county  board  of  supervisors  shall  issue 
school  bonds,  if  it  appears  that  such  issue  was 
approved  at  an  election,  the  supervisors  have 
only  ministerial  duties  to  perform  and  are  not 
required  to  defend  suits  testing  the  legality  of 
school  bond  elections. 

[E:d.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  C!ent  Dig.  !  226.] 

4.  Pasties  4=>18,  29— Necessabt— How  De- 
iekmined. 

Ordinarily,  parties  interested  in  the  decision 
of  the  cause  must  t>e  before  the  court  on  one 
side  or  the  other. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  H  18,  24,  26,  41,  47-*9,  51.] 

5.  Pabtiks  ^»75(2)— Defects— Waives. 

A  defect  of  parties  may  be  waived  by  pro- 
ceeding to  trial  without  objection  unless  the 
omitted  party  is  indisiransable  to  a  conclusive 
determination  of  the  controversy. 

[Ed.  Mote.— For  other  cases,  see  Parties,  Cent. 
D*  {  115.] 


6.  Schools  and  School  Distbicts  <8=»97(4>— 
Collateral  Attack  —  School  Bond  Elec- 
tion. 
The  validity  of  a  school  bond  election  held 
by  a  school  district  cannot  be  collaterally  at- 
tacked in  an  action  to  enjoin  the  county  board 
of  supervisors  from  issuing  bonds  pursuant-  to 
such  election. 

gSd.  Note. — For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  |  226.]  i 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  C.  Stanford,  Jndge. 

Action'  by  Frank  L.  Howard  and  others 
against  Frank  Luke  and  others,  as  members 
of  the  Board  of  Supervisors  of  Maricopa 
County,  Ariz.  Judgment  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

C.  F.  Alnsworth  and  I.  J.  Llpsohn,  both  of 
Phoenix,  for  appellants.  Clyde  M.  Gaudy,  Ck>. 
Atty.,  of  Phoenix,  for  appellees. 

ROSS,  J.  This  action  was  Instituted  by 
the  plaintiffs-appellants  to  contest  a  sdiool 
bond  election  held  In  school  district  No.  88, 
Maricopa  county,  Ariz.,  and  to  restrain  the 
members  of  the  county  board  of  superrisors, 
who  are  the  defendants-appellees,  from  issu- 
ing and  selling  the  bonds  so  voted.  The 
plaintifCs'  right  to  prosecute  the  action  is 
based  upon  their  being  pr(H)erty  owners,  tax- 
payers, and  residents  of  said  school  district 
No.  38.  They  allege  that  the  defendants,  the 
members  of  the  board  of  supervisors  of  Mari- 
copa county,  have  been  furnished  by  the 
board  of  trustees  of  school  district  No.  38 
a  certified  copy  of  all  the  proceedings  had 
In  the  matter  of  said  election,  wherein  it  was 
made  to  appear  that  a  majority  of  the  votes 
cast  at  said  election  were  In  favor  of  issuing 
such  bonds  and  that  said  board  of  super- 
visotB,  acting  thereon,  had  determined  and 
OTdered  that  the  bonds  of  said  sdMXd  district 
in  the  sum  of  $15,000  should  be  issued  and 
were  taking  the  legal  and  necessary  steps  for 
their  sale.  Plaintiffs  further  allege  that  the 
certified  copy  of  the  proceedings  presented  to 
the  board  of  supervisors  was  not  a  true  and 
correct  statement  of  all  of  the  proceedings; 
that  the  electi<m  was  irregular  and  illegal, 
in  that  the  law  In  several  enumerated  re- 
spects was  not  observed.  In  the  view  that  we 
take  of  the  case  we  do  not  deem  it  necessary 
to  set  forth  here  the  various  grounds  upon 
which  the  election  Is  asked  to  be  declared  in- 
effectual for  the  purpose  for  which  it  was 
held.  The  court  issued  a  temporary  restrain- 
ing order,  as  prayed  for,  and  at  the  trial 
heard  evidence  upon  all  of  the  issues  tender- 
ed by  the  complaint  At  the  final  bearing  the 
temporary  injunction  was  dissolred  and  Judg- 
ment entered  In  favor  of  the  defendants. 
The  plaintiffs  appealed  from  said  Judgment 

[1]  The  imwer  and  authority  of  boards  of 
trustees  of  school  districts  to  call  elections 
for  the  purpose  of  deciding  whether  bonds  in 
their  districts  shall  be  Issued  and  sold  for 
rhe  purpose  of  raising  money  for  purchasing 
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or  leasing  school  lots  or  for  building  school- 
hons^,  and  the  notice  to  be  given  and  the 
manner  of  holding  such  elections,  are  pre- 
scribed In  sections  2736  to  2740,  IncIuslTe, 
ClTll  Code  1913i  That  school  district  No.  88, 
In  Totlng  bonds  to  build  schoolhonses,  was 
exercising  the  authority  vested  in  it,  is  with- 
out question.  It  Is  plainly  and  explicitly 
granted  this  power.  It  being  a  creature  of 
the  statute  and  its  powers  and  functions 
limited  and  prescribed  by  law,  we  think  It  Is 
well  settled  that  in  voting  bonds  the  terms 
and  requirements  of  the  statute  must  be  sub- 
stantially followed.  That  does  not  mean, 
however,  that  mere  Irregularities  in  the  con- 
duct of  the  election  or  in  the  notice  or  In  the 
returns' or  canvass  of  the  votes  should  make  it 
void.  Dillon  on  Municipal  .Corporations,  vol. 
1,  {  374,  says: 

"It  is  a  canon  of  election  law  that  an  election 
is  not  to  be  set  aside  for  a  mere  informality  or 
irre^larity  which  cannot  be  said  in  any  man- 
ner to  have  affected  the  result  of  the  election." 

To  the  same  effect  Is  section  2202,  vol.  5, 
McQulllln  on  Municipal  Cotporatlons;  Terri- 
tory V.  Board  of  Supervisors,  2  Ariz.  248,  12 
Pac.  730. 

[2]  But  granting  that  irregularities  may 
have  occurred,  or  that  there  was  fraud  or 
open  and  flagrant  violations  of  the  law  In 
the  conduct  of  the  election,  we  are  puzzled 
to  know  how  these  things  are  germane  as 
between  the  parties  to  this  suit.  These 
wrongs.  If  they  exist,  were  committed  by  the 
school  district  through  the  Judges  of  the  elec- 
tion, or  the  trustees  in  calling  and  noticing 
the  election  or  convassing  -  the  returns  of 
the  election.  None  of  these  interested  par- 
ties Is  before  the  court,  either  as  platntlft  or 
defendant.  School  district  No.  38  is  the  only 
party  vitally  Interested  In  the  issue  tendered 
— ^the  proposed  bonds  are  Its  bonds.  Fr(HU 
the  property  within  Its  boundaries  the  Inter- 
est and  principal  of  the  bonds  must  be  paid. 
Acting  within  the  limits  of  the  law,  it-  may 
assume  such  obligations  and  If,  In  an  en- 
deavor to  purchase  lots  or  build  scboolhous- 
es,  It  is  charged  with  Illegal  or  fraudulent 
conduct,  It  certainly  has  tbfe  right  to  be  heard 
in  a  court  of  pr(Y)er  Jurisdiction  on  that 
question.  The  statute  (section  2719,  CivU 
Code)  provides  that  a  regularly  organized 
school  district  shall  be  known  by  designated 
number,  and  In  that  name  it  may  sue  and  be 
sued  and  bold  and  convey  property  for  the 
use  and  benefit  of  the  district  It  Is  a  quasi 
municipal  corporation,  organized  for  the  pui^ 
pose  of  local  self-government  and  home  rule 
in  matters  pertaining  to  the  training  and 
education  of  its  youth.  It  certainly  would  be 
an  anomaly  In  law  if  a  sdiool  bond  election 
held  by  a  school  district  should  be  declared 
null  and  void  in  a  court  proceeding  wherein 
the  district  was  not  made  a  party. 

[8]  The  board  of  supervisors,  under  the 
law,  have  only  a  ministerial  duty  to  per- 
form. Paragraph  2740,  Civil  Code.  They  are 
not  Interested  individually  and  but  indiffer- 


ently in  their  official  capacity.  The  law 
does  not  place  upon  them  the  obligation  vt 
investigating  an  election  and  determlnlog 
whether  the  law  has  been  followed  or  not. 
They  are  required,  when  "all  the  proceed- 
ings had  in  the  premises"  make  It  appear 
that  a  majority  of  the  votes  cast  at  said  elec- 
tion were  in  favor  of  Issuing  bonds,  to  issne 
the  bonds.  Neither  their  interest  nor  their 
official  duty  would  compel  them  to  make  an- 
swer in  a  proceeding  of  this  kind.  Tbey 
might  refuse  to  defend  or,  if  disposed,  cm- 
fess  Judgment — this  without  regard  to  th» 
legality  of  the  election.  Tbey  are  the  ageuti 
of  the  sdiool  district  in  a  very  limited  aeaat, 
They  may  issue  the  bonds,  advertise  and  sell 
them,  but  they  are  not  required  to  defend 
suits  to  test  the  legality  of  the  election  so- 
thorizlng  their  Issuance.  In  defending  a 
suit  of  this  kind  they  are  mere  volunteers  In 
so  far  as  the  Interest  of  the  school  district 
is  concerned.  Atchison,  T.  ft  S.  F.  R.  Co. 
V.  WUhelm,  83  Kan.  206,  6  Pac.  273. 

[4]  It  is  not  always  an  easy  matter  to 
determine  who  are  proper  parties,  but  if  a 
party  be  indispensable  it  would  seem  a  state- 
ment of  the  ease  would  plainly  show  it.  Tte 
rule  is  that: 

"The  parties  interested  in  the  decision  of  the 
cause  must  be  before  tlie  court  on  one  side  or 
the  other."  State  ex  rel.  v.  Sanderson,  54  iia. 
203. 

[S]  A  defect  of  parties,  however,  may  be 
waived  by  proceeding  to  trial  without  objec. 
tion,  unless  the  party  omitted  is  indispensa- 
ble to  a  final  and  conclaslve  determination  of 
the  question  In  controversy.  The  rule  in  that 
regard  Is  well  stated  In  Conway  r.  Sexton, 
243  lU.  69,  90  N.  E.  203,  wherein  It  is  said: 

"In  di8CU88lng  the  method  of  raising  the  qan- 
tion  of  the  lack  of  parties  in  chancery  procefri- 
ings  in  Prentice  v.  Kimball,  19  111.  320,  323,  thii 
court  said:  'It  is  the  usual  and  better  practi«, 
where  the  want  of  proper  parties  is  apparent  on 
the  face  of  the  bill,  to  take  advantage  of  it  br 
demurrer  or  motion  to  dismiss,  or,  if  not  patent, 
by  plea  or  answer.  Where  the  parties  omitted 
are  mere  formal  parties  and  not  indispen.sable  to 
a  decision  of  the  case  upon  its  merits,  it  will  b« 
too  late  to  make  the  objection  at  the  hearing; 
but  where  the  rights  of  the  parties  not  before 
the  court  are  intimately  connected  with  the  mat- 
ter in  dispute,  so  that  a  final  decree  cannot  be 
made  without  materiaUy  affecting  their  inter- 
ests, _  •  •  •  the  objection  may  be  taken  at  the 
hearing,  or  on  appeal,  or  on  error.  Courts  will, 
ex  officio,  take  notice  of  such  omission  and  rule 
accordingly.'  The  following,  among  other  au- 
thorities, sustain  the  rule  laid  down  in  the  de- 
cision just  quoted:  Spear  v.  Campbell,  4  Seam. 
(111.)  424 ;  Farmers'  Nat  Bank  v.  Sperling,  113 
111.  273;  Howell  v.  Foster,  122  111.  276,  13  N. 
B.  527 ;  Gerard  v.  Bates,  124  111.  150,  16  N. 
E.  258,  7  Am.  St  Rep.  350;  Johnson  v.  Hnber, 
184  III  511,  26  N.  E^  790;  Bradley  t.  6U- 
bert  155  111.  154,  39  N.  E.  593 :  Chandler  t. 
Ward,  188  IH.  322,  58  N.  B.  919;  Dubs  v, 
Egli,  167  111.  514,  47  N.  E.  766;  Abemathie  v. 
Rich,  229  111.  412,  82  N.  B.  306."  Bittinger  t. 
Bell,  65  Ind.  445;  Bradley  v.  Gilbert  155  III 
164,  39  N.  E.  693;  section  975,  Spelling  on  In- 
junctions. 

[S]  There  Is  another  Insuperable  dlfflcnlty 
In  the  plaintiffs'  case  when  they  undertake 
to  attack  the  regularity  and  legality  of  the 
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acbool  bond  decUon  wlthoat  making  school 
district  Ko.  88  a  party  to  the  suit  If  the 
school  election  here  challenged  aa  illegal  la 
to  be  set  aside,  it  must  be  by  some  direct 
proceeding.  Its  legality  or  regularity  cannot 
be  impugned  or  questioned  collaterally.  Its 
record  of  the  election  and  the  proceedings  in 
connection  therewith  speak  verity  in  all  pro- 
oeedlnsa,  except  it  be  one  brought  directly 
to  determine  the  question  of  its  validity  or 
correctness.  In  Smallwood  v.  Newbem,  90 
N.  C.  36,  the  situation  was  in  many  respects 
analogous  to  the  present  one,  and  the  court 
there   said: 

"The  proper  aathorlties  having  ascertained 
that  a  majority  of  the  qualified  voters  voted 
'for  schools,'  their  finding  and_  decision  in  that 
respect,  for  the  pnrposes  of  this  action,  is  final 
and  conclusive.  Their  decision  cannot  be  as- 
saUed  coUaterally.  If  it  could  be  done  in  this 
case,  it  could  be  done  in  another,  and  in  every 
case,  and  indefinitely.  It  would  lead  to  gross  ab- 
surdity and  endless  confusion. 

"The  Legislature  confided  to  the  mayor  and 
council  the  important  duty  of  submitting  the 
proposition  mentioned  to  the  voters  of  the  city 
of  Newbem,  and,  when  they  discharged  that 
duty,  their  action  in  that  respect  was  conclusive 
upon  everybody  as  to  the  result  of  the  vote,  so 
long  aa  it  shaJl  stand  unreversed  by  a  proper 
judgment  or  decree  in  an  action  brought  for  the 
purpose.  Simpson  v.  Commissioners,  84  N.  C. 
158;  Norment  v.  Charlotte,  85  N.  C.  387;  Cain 
V.  Commissioners,  86  N.  C.  8;  Block  v.  Commis- 
sioners [of  Bourbon  County],  99  U.  S.  686  [25 
L.  Ed.  491]." 

See,  also,  Bynum  v.  Commissioners,  101  N. 
C.  412,  8  S.  E.  136. 

The  predecessor  of  this  court,  in  Phoenix 
Water  Co.  v.  Common  Council,  9  Ariz.  430, 
84  Pac.  1095,  in  an  action  brought  to  restrain 
the  city  of  Phoenix  from  issuing  bonds  for 
the  purpose  of  constructing  a  system  of  wa- 
terworks in  the  city  of  Phoenix,  wherein 
fraud  and  error  in  the  election  voting  the 
bonds  was  alleged,  stated  the  rule  as  follows: 

"Moreover,  the  election  having  been  held  in 
compliance  with  the  law,  and  the  return  thereof, 
lawiDl  on  its  face,  showing  that  those  support- 
ing the  issue  of  the  bonds  had  prevailed  by  the 
lawfol  majority,  this  return  cannot  collaterally 
be  attacked  for  errors  or  frauds  alleged  to  have 
occurred  in  tiie  conduct  of  the  election  or  in  the 
registration  preceditg  it.  Carroll  County  v. 
Smith,  111  U.  S.  560,  666,  4  Sup.  Ct.  639,  28 
L.  Ed.  517;  Hamilton  v.  CarroU,  82  Md.  326, 
83  Atl.  648." 

Whether  the  rule  announced  was  applica- 
ble to  the  facts  of  that  case  or  not,  we  have 
no  doubt  that  it  Is  applicable  to  the  facts 
of  this  case. 

We  see  no  reason  why  the  rule  announced 
la  local  option  cases  should  not  be  applied 
In  this  case.  Joyce  on  Intoxicating  Liquors, 
I  417,  says: 

"Where  the  result  has  been  ascertained  and 
declared  by  the  proper  officers  or  tribunal,  it  is 
conclusive  until  reversed  by  some  superior  tribu- 
nal and  cannot  be  attacked  collaterally." 

In  State  v.  Emery,  98  N.  C.  768,  8  S.  B. 
810,  it  Is  said: 

"The  result  of  the  election,  as  decided  and 
proclaimed,  is  conclusive  in  any  collateral  pro- 
ceeding. It  la  to  be  taken,  prima  facie,  that 
*Tery  necessary  requisite  has  been  complied  with. 


All  &ctB  necessary  to  ti>e  validity  of  the  elec- 
tion must  be  ascertained  and  determined,  and, 
when  proclaimed,  must  be  final  and  conclusive, 
unless  impeached  or  attacked  in  some  direct  pro- 
ceeding." 

Our  school  bond  election  law  In  all  materi- 
al ways  is  like  that  of  California.  The  simi- 
larity suggests  the  probability  that  ours  Is  a 
copy  of  the  California  law  (sections  1880- 
1884,  California  PoUtical  Code)  with  such 
slight  changes  as  to  meet  the  different  condi- 
tions existing  In  this  state.  There,  as  here, 
the  Section  Is  called  by  tiie  board  of  trus- 
tees of  the  school  district  and  is  held  under 
their  general  superintendence.  The  proceed- 
ings of  the  election  are  certified  by  the  school 
board  to  the  board  of  supervisors,  and,  when 
it  appears  there&om  that  the  requisite  num- 
ber of  votes  were  cast  in  favor  of  issuing 
bonds,  it  is  made  the  duty  of  the  board  of 
supervisors  to  issue,  advertise,  and  sell  the 
bonds. 

We  find  but  one  case  reported  in  California 
where  the  exact  question  we  have  before  us 
was  involved.-  People  ex  reL  Hart,  Attorney 
General,  v.  Carutheis  School  District,  102 
Cal.  184,  86  Pac.  896.  The  court  states  the 
case  before  it  in  this  language: 

'The  validity  of  an  election  held  in  Caruthers 
school  district  is  here  assailed,  and  a  determina- 
tion of  the  regularity  of  the  proceedings  under 
which  such  election  was  held  is  determinative  of 
the  case." 

It  will  be  noted  that  this  action  was 
brought  directly  against  the  school  district. 

We  are  not  unmindful  of  the  fact  that  in 
Hicks  V.  Krigbaum,  13  Ariz.  237,  106  Pac. 
482,  the  court  took  jurisdiction  of  a  case  and 
decided  It  involving  the  validity  of  a  school 
bond  election  in  school  district  Mo.  2  of  Co- 
chise county  without  the  district  being  made 
a  party  to  the  litigation.  No  mention  of  the 
questions  we  have  discussed  is  made  in  that 
case,  and  we  have  no  doubt  that  the  atten- 
tion of  tile  court  was  not  called  to  them  and 
that  they  were  not  considered.  We  think  it 
would  be  a  dangerous  precedent  fraught  with 
many  evils,  seen  and  unseen,  to  permit  the 
rights  of  a  school  district  to  be  adjudicated 
and  determined  without  its  being  a  party  to 
the  suit  and  also  to  allow  collateral  attacks 
upon  Its  records  and  proceedings  In  the  mat- 
ter of  school  bond  elections  to  be  made  in 
Its  absence  from  the  record. 

The  judgment  of  the  lower  court  ia  af- 
firmed. 

FRANKLIN,  O.  J.,  concurs. 

CUNNINGHAM,  J.  (concurring  specially). 
I  do  not  understand  that  the  purpose  of  this 
action  is  to  contest  a  school  bond  election 
held  in  school  district  No.  38  of  Maricopa 
county.  My  understanding  of  the  matter,  de- 
rived from  the  pleadings,  especially  from  the 
relief  demanded,  is  that  this  is  an  equitable 
action  by  which  the  plaintiff  taxpayer,  In 
behalf  of  himself  and  all  other  taxpayers  of 
the  said  school  district  similarly  situated,  is 
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seeking  to  restrain,  by  Injanctlon,  the  txtard 
of  supervisors  of  Maricopa  county  from  issu- 
ing and  selling  said  school  district  bonds 
in  pursuance  to  a  certificate  of  the  board  of 
trustees  of  said  school  district  purporting  to 
confer  the  power  on  such  board  of  super- 
visors to  Issue  and  sell  such  bonds  as  pro- 
vided by  paragraph  2740,  ClvU  Code  of  Ari- 
zona 1913. 

Said  statute  provides  that: 

After  an  election  has  been  duly  held  in  the 
school  district,  pursuant  to  call  on  due  notice, 
"on  the  seventh  day  after  said  election,  •  •  • 
the  returns  having  been  made  to  the  board  of 
trustees,  the  board  mast  meet  and  canvasa  said 
returns ;  if  it  appear  that  a  majority  of  the 
votes  cast  at  said  election  were  in  favor  of  is- 
suing such  bonds,  then  the  board  shall  cause 
an  entry  of  that  fact  to  be  made  upon  its  min- 
utes and  shall  certify  to  the  board  of  super- 
visors of  the  county  all  the  proceedings  had  in 
the  premises,  and  thereupon  said  board  of  su- 
pervisors shall  be  and  they  are  hereby  authoriz- 
ed and  directed  to  issue  the  bonds  of  such  dis- 
trict, to  the  number  and  amount  provided  in 
such  proceedings,  payable  out  of  the  building 
fund  of  such  district,  naming  the  same,  and  the 
money  shall  be  raised  by  tazatioh  upon  the  tax- 
able property  in  said  district  for  the  redemption 
of  said  bonds  and  the  payment  of  the  interest 
thereon.     •     •     •  » 

Paragraph  2741: 

•The  board  of  supervisors  by  an  order  entered 
upon  its  minutes,  shall  prescribe  the  form  of 
said  bonds,  and  of  the  interest  coupons  attached 
thereto,  and  must  fix  the  time  when  the  whole 
or  any  part  of  the  principal  of  said  bonds  shall 
be  payable,  which  shall  not  be  more  than  twenty 
years  from  the  date  thereof."' 

The  complaint  shows  that  an  election  was 
held  and  the  vote  canvassed  by  the  trustees 
at  the  time  and  place  provided,  and  that  the 
board  of  trustees  did  certify  to  the  board  of 
supervisors  of  tlie  county  that  which  the 
statute  requires  as  "all  the  proceedings  had 
in  the  premises" ;  but  denies  that  the  requi- 
site proceedings  were  really,  actually,  and 
substantially  bad  In  the  premises,  of  whldi 
certificate  is  made.  Consequently,  the  board 
of  supervisors  are  not  authorized  and  di- 
rected to  issue  the  bonds  of  such  district,  to 
the  number  and  amount  provided  In  the  cer- 
tificate returned  for  the  reason  the  certificate 
is  false,  and  the  proceedings  had  in  the  prem- 
ises were  not  such  proceedings  as  are  legally 
sufficient  to  confer  the  authority  on  the  board 
of  supervisors  to  contract  for  the  school  dis- 
trict and  thereby  fix  a  burdm  on  the  taxpay- 
ers of  the  district. 

The  election  by  the  qualified  voters  of  the 
district  is  not  sufflcient  to  create  a  liability, 
although  all  of  the  voters  assent  there;to. 
The  liability  Is  created  by  the  board  of  su- 
pervisors on  the  authority  of  the  school  dis- 
trict duly  conferred  by  substantially  follow- 
ing the  procedure  laid  down  by  the  statutes 
for  that  purpose.  The  contract  by  which  the 
obligation  of  the  district  arises  is  made  be- 
tween the  district,  by  the  board  of  super- 
visors legally  authorized  thereunto,  and  the 
purchaser  .of  the  bonds.  No  agency  other 
than  the  board  of  supervisors  can  be  lawfully 
aathorlzed  to  Issue  bonds  of  a  school  district. 


The  district  may  not  Issue  bonds  wltlunit 
first  invoking  such  agency.  The  board  of 
supervisors  cannot  do  so  until  duly  anther- 
ized.  Its  authority  is  derived  from  "all  the 
proceedings  had  in  the  premises" ;  that  is, 
the  proceedings  bad  by  the  school  district 
prescribed  by  law.  The  certificate  of  such 
proceedings  had  is  sufiicient  upoa  which  the 
bdard  of  supervisors  may  rely  as  evidence  of 
the  board's  power  to  issue  the  bonds.  Tbe 
ai>pellant  taxpayer  attacks  this  certificate  as 
false,  and  bis  complaint  Is  based  upon  tbe 
theory  that  the  statute  requires  the  pre- 
scribed things  to  be  actually  done  to  confer 
the  power  on  the  board  of  supervisors,  and 
that  the  certificate  to  tbe  effect  that  tbe  re- 
quired proceedings  were  had  is  not  enough. 

A  court  of  equity  certainly  has  the  Juria- 
diction  to  go  behind  a  false  certificate  and 
inquire  Into  the  proceedings  certified,  In  or- 
der to  determine  whether  the  board  of  super- 
visors had  tbe  power  to  issue  tbe  bonds  U 
tbe  district  and  thereby  fix  an  obligation  on 
the  taxi>ayers  of  the  district    Of  course,  the 
absence  of  power  to  act  is  the  most  fatal  of 
defects,  and.  If  a  court  of  equity  may  not 
Inquire  Into  the  source  of  the  power  of  an 
agency  about  to  act  In  such  public  matters, 
then  as  a  consequence  tbe  mere  certificate 
of  the  board  of  trustees  creates  tbe  bond 
liability    without   the   interposition    of  the 
board  of  supervisors.    Clearly  this  action  was 
commenced  to  inquire  Into  the  power  of  the 
board  of  supervisors  to  Issue  tbe  bonds  of  tbe 
school  district,  and  enjoin  the  board  of  super- 
visors from  doing  an  official  act  without  the 
authority  of  law.     If  the  act  Is  performed, 
that  is.  If  the  board  of  supervisors  are  not 
restrained  but  proceed  to  issue  tbe  bonds  of 
tbe  school  district,  having  no  power  to  do  so, 
irreparable  injury  will  result  to  the  taxpay- 
ers of  the  district    Necessarily,  an  inquiry 
by  a  court  of  equity  into  the  power  of  the 
board  of  supervisors  to  fix  a  bonded  liability' 
upon  the  taxpayers  of  the  district  Includes, 
as  an  Incident  to  sucb  Inquiry,  an  investiga- 
tion Into  the  school  district  bond  election, 
because,  in  tbe  absence  of  such  election  re- 
sulting in  favor  of  the  issuance  of  tbe  bonds, 
tbe  board  of  supervisors  would  have  abso- 
lutely no  power  to  issue  the  bonds,  notwith- 
standing the  certificate  of  tbe  t>oard  of  trus- 
tees to  the  contrary.    The  Jurisdiction  of  a 
court  of  equity  is  invoked  in  this  action  to 
Inquire  into  the  power  of  the  board  of  super- 
visors to  act  in  the  premises,  and  such  Juris- 
diction Is  not  ousted  because  the  Inquiry  in- 
voked requires  an  investigation  into  a  school 
district  bond  election.     Sucb  election  is  In 
effect  the  expression  by  the  qualified  electors 
of  their  individual  desire  with  regard  to  the 
matter  of  assuming  tbe  bonded  obligatloD. 
The  inquiry  extends  only  to  the  question 
whether  a  majority  of  such  electors  bare 
fairly  expressed  a  desire  to  assume  the  lia- 
bility.   This  question  may  be  determined  in 
the  absence  of  the  school  district  as  an  en- 
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tity,  the  board  of  trnstees  as  officers  of  tbe 
school  district,  and  the  members  of  the  board 
of  tnistees  as  individuals.    Tlie  election  offi- 
cers ceased  to  exist  when  tbeir  duties  were 
performed.     K^ther  the  school  district,  the 
board    of   trnstees  of  the  district,  nor  tbe 
election  board,  bare  any  future  act  In  con- 
templatlon;    h«ioe  a   restraining  order  di- 
rected against  them  would  be  futile,  and 
therefore    unnecessary.      Such    parties   are 
therefore  not  necessary  parties  to  this  action. 
They  can  be  neither  caused  to  act,  nor  re- 
strained from  acting.     They  have  already 
acted,  and  the  time  for  action  by  them  has 
erplred.     When  -  tbe  board  of  trustees  com- 
pleted a  canvass  of  the  votes  cast  at  the 
election  and  returned  to  the  board  of  super- 
rlsors  a  certificate  of  "all  the  proceedings 
had  in  the  premises,"  the  entire  matter  was 
thereby  placed  before  the  board  of  supeiv 
Tlsors,  and  under  the  law  no  agency  had  or 
has  any  rl^t  to  do  anything  with  regard  to 
tbe  matter  of  Issuing  bonds  other  than  the 
board  of  supervisors.    As  a  consequence,  a 
court  of  equity,  on  a  proper  showing  of  the 
regularity  of  the  certificate  returned  and  the. 
actual  performance  of  the  matters  and  things 
certified,  will  compel  the  board  of  supervisors 
to  prqtare  the  bonds,  advertise  for  bids,  and 
Issue  the  bonds  If  acceptable  and  accepted 
bids  aie  received   therefor.     On  the  other 
band,  if  the  acts  leading  up  to  the  certificate 
are  not  performed  in  a  manner  substantially 
as  required   by  the  school  district  bonding 
statutes,  a  court  of  equity,  upon  b^ng  duly 
Informed,  will  enjoin  the  board  of  super- 
visors from  acting  In  accordance  with  a  cer- 
tificate shown  to  t>e  a 'false  certificate,  for 
the  reason  tbe  acts  and  not  the  certificate 
confer  power  requisite  to  sustain  a  school 
district  bond  Issue 

I  therefore  dissent  flom  the  htdding  of  the 
majority  of  this  court:  First,  because  I  am 
clearly  of  the  opinion  this  Is  not  In  any  Just 
sense  an  action  instituted  for  the  purpose  of 
contesting  a  school  district  bond  election; 
and,  second,  because  In  this  injunction  action 
seitber  the  school  district  as  an  entity,  nor 
tbe  members  of  the  board  of  trustees  of  tbe 
district,  are  necessary  parties.  In  fact,  I  am 
of  tbe  opinion  that  to  make  the  school  dis- 
trict and  trustees,  or  trustees,  parties  would 
be  Improper,  and  dlsmisslble  on  motion. 

On  the  merits,  the  record  discloses  sub- 
stantial evidence  in  support  of  the  Judgment 
The  evidence  as  a  whole  tends  to  show  that 
all  of  the  proceedings  had  in  the  premises 
sabstaotially  conform  to  the  requirements  of 
the  statutes  In  such  matters ;  that  the  sever- 
al acts  certified  to  tbe  board  of  supervisors 
were  actually  performed  substantially  in  the 
manner,  at  the  time,  and  by  the  persons,  as 
required  by  law;  and  that  a  majority  of 
the  qualified  district  school  electors  of  the 
school  district  fairly  voted  in  favor  of  issuing 
the  bonds  of  the  district  to  the  amount  cer- 


tified. Consequently,  the  board  of  supervis- 
ors is  lawfully  empowered  to  issue  such 
district  school  bonds  and  bind  thereby  the 
taxable  property  within  the  district  to  re- 
deem tbe  same  according  to  the  terms  and 
conditions  of  their  sale. 

For  these  reasoi^  and  others,  I  am  of  the 
opinion  the  Judgment  ought  to  be  affirmed, 
and  foreclose  all  future  questions  of  the 
validity  of  the  bonds,  thereby  administering 
complete  Justice  in  the  premises. 


LALLY  V.  CASH.     (No.  1626.) 

(Supreme  Court  of  Arizona.    April  18,  1017.) 

1.  WrrNESBKs  (S=>217— Privileged  ComraNi- 
CATioNs— Extent  of  Pbivilege — Codefend- 

ANTS. 
Ejven  if  evidence  brought  out  on  cross-exami- 
nation at  a  defendant  under  Civ.  (liode  1913,  par. 
1680,  as  to  examination  of  adverse  party  was 
ooncemin|;  eommunicatimis  privileged  as  to  him, 
such  priTUege  oould  not  extend  to  a  codefendant, 
and  such  testimony  would  be  permitted  to  stand 
as  against  such  codefendant. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  780.] 

2. 'Witnesses  «=»276— Examination  or  Ad- 
verse Pabtt— Statttte. 
•  Civ.  Code  1913,  par.  1680,  providing  for 
cross-examination  of  an  adverse  party,  is  a 
modification,  of  the  common-law  rules  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  976-978.] 

3.  Witnesses  «=»276— Bixamination  or  Ad- 
VEBSE  Pabty. 

An  adverse  interest  is  the  test  of  the  right 
to  cross-examine  a  party  to  a  suit  under  CSv. 
(jode  1913,  par.  1680,  as  to  cross-examination 
of  adverse  party. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  g|  976-978.] 

4.  Pabtieb  «=>27  —  Who  mat  bb  Joined  — 
TOBT  Action. 

One  claiming  damages  in  tort  may  join  all  or 
any  number  of  the  tort-feasors  in  the  action  as 
defendants. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §  35.] 

5.  Dismissal  and  Nonsuit  ®=>26— Volunta- 
m  as  to  One  ob  Mobe  Codevendants— 
ToBT  Actions. 

Actions  of  tort  being  in  their  nature  jcnnt 
and  several,  plaintiff  therein  may,  at  any  stage, 
enter  a  nolle  proseoni,  dismiss,  or  diacminnue  as 
to  part  of  the  defendants  witliout  discharging 
the  rest 

[Ed.  Note. — For  other  cases,  see  IMsmissal  and 
Nonsuit,  Cent  Dig.  g§  46,  48-58.] 

6.  Libel  and  Slandeb  «=>112(1)— Evidence 
-Sufficiency. 

Evidence  held  not  to  show  defendant's  par- 
ticipation in  eitiier  the  composition  or  publica- 
tion of  an  alleged  libelous  article. 

[Ed.   Note.— For  other  cases,   see  Libel   and 
Slander,  Cent  Dig.  §S  325-328,  330,  331,  341.] 

7.  Evidence  ®=76  —  Examination  or  Ad- 
VEBSG  Pabty— Evasive  Answees. 

Where  plaintiff  endeavored  to  make  out  his 
case  from  croe»exainination  of  a  defendant  un- 
der Civ.  Code  1913,  par.  1680,  such  defendant's 
conduct  upon  the  witness  stand  and  his  studied 
evasion  in  answering  questions,  however  objec- 
tionable, and  although  it  might  well  have  arous- 


«s»For  otbar  ewai  tee  uune  topic  and  KSY-NUUBfiR  in  all  Key-Nomberad  DlsesU  and  Isduu 

Digitized  by  VaOO^lC 


444 


164  PACIFIC  BBPOKTBE 


(Aili. 


ed  the  raapldon  of  the  jnrr  that  he  wag  not 

openly  and  frankly  teULog  the  truth,  could  not 
be  substituted  for  positive  evidence  of  the  facts 
sought  to  be  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  96.] 

8.  SlONATCSES  «=>4— Bt  HAin)  OF  Anothsb. 

The  fact  that  one's  najne  is  attached  to  a 
paper  does  not  make  it  his  act  and  deed,  unless 
be  put  it  there  himself,  or  caused  or  permitted 
it  to  be  put  there  by  another. 

[Ed.  Note.— For  other  cases,  see  Signatures, 
Cent  Dig.  i  «.] 

9.  Evidence  ®=>182  —  DocuM«afTABT  Bvi- 
DENCK  —  Production  —  Pbeliuinabt  Evi- 
dence— Proof  of  Execution  of  Obiqinai.. 

That  plaintiff  had  made  -vmtten  demand 
from  defendants  to  produce  the  original  of  an  al- 
leged libelous  artiae  in  court  at  the  trial,  as 
provided  in  Civ.  Code  1913,  par.  1760,  did  not 
relieve  him  from  the  obligation  of  proving  that 
there  was  an  original. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  601-«04.] 

10.  Evidbnoe  ®=37&  —  DootrxENTABT  Evi- 
dence—Pboduction — CoMFBixiRa  Pboduo- 
TioN— Effect  of  Failubbto-Pboducb. 

In  a  libel  suit,  it  not  having  been  shown 
that  defendant  composed  the  Blleged  libelous 
article  or  signed  or  published  it,  or  that  he 
ever  was  seen  in  possession  of  it  no  unfavorable 
inferences  should  be  indulged  from  the  failare 
on  his  part  to  produce  upon  notice. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  95.] 

11.  LIBKL  AND  Blandeb  <S=9l01(3)— Publioa- 
TiON  or  Libel. 

Damages  to  character  being  the  basis  of 
civil  liability  for  libel,  ^aintiS  must  show  that 
the  alleged  libelous  article  has  been  seen  and 
read  by  some  other  person  than  himself;  Pen. 
Code  1913,  i  225,  providing  that  in  criminal 
libel  it  is  enough  that  accused  knowinglv  part- 
ed wilJi  the  immediate  custody  of  the  libel  under 
circumstances  which  might  expose  it  to  be  seen 
or  read  by  any  other  person  than  himself,  not 
applying  to  civil  liability, 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  g  1276.] 

Appeal  from  Superior  Court,  Graham 
County;  A.  O.  McAlister,  Judge. 

Action  by  J.  G.  Cash  against  J.  M.  Lally 
and  another.  Plaintiff  entered  nonsuit  as  to 
the  other  defendant,  and  the  named  defend- 
ant appeals  from  a  Judgment  against  him. 
Reversed  and  remanded. 

I.  U  Qulat,  of  Morencl,  and  W.  B.  Gliam- 
bers,  of  Safford,  for  appellant  B.  V.  Hort- 
on,  of  Clifton,  and  Stratton  &  Lyndi,  of 
Safford,  for  appellee. 

ROSS,  J.  The  appellee,  who  was  the  plain- 
tiff below,  Instituted  an  action  for  damages 
against  the  appellant,  Laity,,  and  David  E. 
Bronson,  charging  them  with  willfully  and 
maliciously  composing  and  publishing  a  cer- 
tain libel  of  and  concerning  plaintiff  by  part- 
ing therewith  and  permitting  the  same  to  be 
seen  and  read  by  C.  A.  Jackson  and  various 
other  persons  A  verbatim  copy  of  the  al- 
leged libelous  article  is  set  forth  in  the  com- 
plaint That  it  is  unprivileged  and  libelous 
per  se  is  unquestioned.  The  defendants  an- 
swered the  complaint  by  general  denial.    The 


trial  was  before  a  jury.  Plaintiff  examined 
defendant  Bronson  upon  the  trial  as  if  nn- 
'  der  CTOsa-ezamination  under  tiis  pro>vl8loDs 
of  paragraph  1680,  CSvil  Code  1013.  During 
the  oonrae  of  the  cross-examination  ot  Bnm- 
flon,  concerning  converaatioaa  or  interriewi 
that  he  liad  had  with  the  county  attomer 
and  deputy  eonnty  attorney  of  Greenlee 
county  about  the  alleged  litielous  article,  the 
defendants  interposed  objectlozus  to  the  rda- 
tion  of  said  conversations  or  Interviews  up- 
on the  ground  that  tliey  were  privileged  com- 
munications. This  objection  was  sostained 
by  tlie  trial  ooort,  wberenpon  the  plaintiir 
entered  a  nonsuit  as  to  defendant  Bronson. 
The  trial  proceeded  as  against  defendant  Lal- 
ly and  Bronson's  testimony  was  permitted  to 
stand  and,  against  the  objection  of  defend- 
ant Lally,  was  considered  by  the  Jury.  Plain- 
tiff had  a  verdict  and  Judgment  for  $2,500. 

[1]  We  think  the  objection  to  the  privi- 
leged character  of  the  communication  be- 
tween the  county  attorney  and  Bronson  was 
obviated  by  the  dismissal  of  the  action  as 
against  Bronson,  for,  even  should  it  tie  grant- 
ed tliat  it  was  privileged  as  l>etween  Bron- 
son and  the  county  attorney,  it  could  by  no 
means  extend  to  appellant,  Lally. 

[1,8]  The  statute  (paragraph  1680,  Civil 
Code)  provides  for  the  cross-examination  of 
an  adverse  party.  This  is  a  modification  of 
the  common-law  rules  of  evidence.  An  in- 
terested adverse  party  is  always  an  unwill- 
ing and  antagonistic  witness.  Tlie  effective 
way  of  eliciting  facts  bearing  upon  the  ques- 
tion Involved  is  by  leading  questions.  That 
Bronson  was  an  Interested  and  adverse  pa^ 
ty  is  evidenced  t>y  his  answer,  as  also  by  tiis 
testimony  elicited  upon  his  croes-examtna- 
tlon.  The  test  of  the  right  to  cross-examine 
a  party  to  a  suit  under  the  statute  is  an  ad- 
verse interest  Suter  y.  Page,  64  Minn. 
444,  67  N.  W.  67;  Moore  ▼.  May,  117  Wis. 
102,  04  N.  W.  45.  The  danger  of  this  role 
t>eing  atwsed,  as  suggested  by  api>eilant,  by 
making  antagonistic  witnesses  nominal  par- 
ties for  the  sole  purpose  of  cross-examina- 
tion, Is  more  apparent  tlian  real.  If  sodk 
case  should  arise  the  trial  court  can  and  will 
take  care  of  it  In  this  case  it  is  deer  that 
the  appellee  acted  in  entire  good  faith  in 
making  Bronson  a  defendant  and  also  in  hia 
cross-examination. 

[4,  S]  One  claiming  damages  In  tort  may 
join  all  or  any  number  of  the  tort-feasors  in 
the  action  as  defendants.  It  was  not  essen- 
tial, of  course,  that  he  make  Bronson  a  de- 
fendant, nor,  having  made  him  a  defendant, 
was  it  indispensable  that  he  retain  him  as 
one.    In  14  Cyc.  411,  it  is  said: 

"Actions  of  tort  being  in  their  nature  joint 
and  several,  plaintiff  in  such  an  action  may,  at 
any  stage  of  the  cause,  enter  a  nolle  prosequi, 
dismiss,  or  discontinue  as  to  a  part  of  the  de- 
fendants without  discharging  the  rest" 

[8,  7]  It  is  contended  by  appellant  that  the 
court  committed  error  in  refusing  to  instruct 
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the  Jury  to  return  a  verdict  In  hta  fayor,  for 
the   reason  tbat  th«:e  1b  no  competent  evl- 
Cence  in  the  record  that  in  any  way  connects 
the  appellant  with  the  composition  or  pub- 
UcatloD    of  the  alleged  libelous  article.     A 
close  and  analytical  review  of  the  evidence 
impresses   us  with  the  .truth  of  the  appel- 
lant's   contention.     Giving  the  evidence  all 
the  consideration  to  which  it  is  entitled,  we 
think  it  falls  short  of  showing  that  the  ap- 
pellant   participated   either   in   its   composi- 
tion   or    publication.     The   appellee,   either 
from  clioice  or  necessity,  chose  to  make  out 
his    case    with   the  testimony   of  defendant 
Bronson.    deputy    County    Attorney    Dave 
Ling,  and  C.  A.  JacKsoo,  the  last  of  whom 
he  alleges  in  his  complaint  saw  and  read 
the  libelous  article.    Bronson's  testimony  in 
regard   to  the  alleged  libelous  article,  wh^ 
carefully  read,  does  not  positively,  either  di- 
rectly or  Indirectly,  connect  appellant  there- 
with, either  as  publisher  or  con^raser.    His 
conduct  upon  the  witness  stand  and  his  stud- 
ied   evasion    in   answering   questions   might 
weU  have  aroused  the  suspicion  of  the  Jury 
that  he  whs  not  openly  and  frankly  telling 
the   truth,   but  this   action  upon  his  part, 
however  objectionable,  cannot  be  substituted 
tor  positive  evidence  of  the  facts  sought  to 
be  proved.    His  testimony  is  as  follows: 

"By    Mr.   Horton:     Q.  Tou  are  <»e  of  the 
i^Jties  defendant,  are  you  not?    A.  I  am.    Q. 
Xou  know  Mr.  J.  M.  LeJly?    A.  I  do.     Q.  Do 
you  know  Mr.  J.  G.  Cash,  the  plaintiff?     Did 
you  knoiw  these  parties  on  or  about  Mardi  26, 
1014?    A.  I  did.    Q.  On  or  about  that  date  did 
the  defendant   Mr.   Lally   bring   an   artide  to 
>oa  and  aric  you  to  publish  it,  concerning  the 
plaintiff,   Mr.   Cash?     A.  I   do  not  remember. 
Q.  Did  he  at  any  time  about  that  time  bring  an 
article   to  you   concerning  Mr.   Caah   and   ask 
TOu  to  publish  it?    A.  I  do  not  remember.    Q. 
loo  do  not  remember?     A.  No,   sir.     Q.  Too 
do  not  remember  an^hing  about  it,  do  you,  Mr. 
Bronson?     A.  I  beheve  not.     Q.  Mr.  Bronson, 
do  you  remember  on  or  about  the  26th  day  of 
March,    1914,   <tf   Mr.    I«Uy  bringing   you   an 
article  that  is  set  out  in  this  complaint,  and 
he,  in  your  office  or  print  shop,  in  Clifton,  sign- 
ed this  article,  purporting  to  be  the  author  of 
It,  in  the  presence  of  G.  A.  Jackstm,  G.  A.  Ster- 
ling, and  Miss  Maud  Gutch?    A.  Mr.  Lally  has 
brought  me  articles  at  different  times.     I  can- 
not remember  the  particular  ones  or  particular 
times.     Q.  Did  he  bring  you  an  article  on  or 
•iKwt   this   time?     A.  He    brings   them   every 
week,  so  he  nnist  have.    Q.  I>id  Mr.  Lally,  on  or 
•bout  the  26th  day  of  March,  1914,  bnng  you 
an  artide  and  ask  you  to  publish  it,  concerning 
Mr.  Cash?     A.  About  what  date?     Q.  On  or 
about  the  26th  day  of  March,  1914,  or  during 
the  week  of  that  date?    A.  I  do  not  remember. 
Q.  Can  you  state  that  he  did  not  bring  you  one? 
A  No,  sir.     Q.  I  will  ask,  Mr.   Bronson,  you 
mow  Mr.  Dave  Ling,  do  you  not?    A.  I  do. 
Q.  1  will  ask  you  if  you  stated  to  him  on  Mon- 
day, on  or  about  the  29th  day  of  March,  1914, 
that  Mr.  Lally  had  brought  you  an  article  the 
week  prior,  concerning  Mr.  Cash  and  a^ed  you 
to  publish  it?    A.  1  don't  think  I  ever  had  anv 
■och  communicatioa  with  Mr.  Ling.     Q.  I  will 
SBk  you  if  you  didn't  make  that  sort  of  state- 
ment  to   me  some   time   during   the   week   of 
March  26,  1914.    A.  I  did  discuss  the  subject 
with  you.     Q.  Now,  1*  will  ask  you  this  ques- 
hott,  Mr.  Brcmson,  and  I  will  try  to  frame  it  so 
It  will  not  be  privileged:    Did  you,  during  the 
WMk  of  March  27,  1914-did  Mr.  Lally  oome  to 


yoB  with  an  artide  eonoeming  filr.  Cash  and 
ask  you  to  publish  it,  the  article  that  you  spoke 
to  me  about?  A.  Mr.  Lally  brought  me  arndes 
every  week.  Ho  very  likely  brought  me  one 
that  week.  Q.  Now,  Mr.  Bronson,  I  will  ask 
joa  to  read  that,  and  I  will  ask  you  if  that 
isn't  a  copy  of  the  article  which  you  spoke  to 
me  about  and  which  you  testified  that  Mr.  Lally 
brought  you  and  atdied  you  to  publish?  A.  I 
oould  not  say  if  that  is  the  same  article.  Q. 
Tou  cannot  say  that  it  is  not  the  same  artide? 
A.  No,  I  cannot  Q.  Thta  you  don't  remember? 
A.  I  do  not  remember.  1  cannot  remember  the 
language.  Q.  The  artide  which  you  spoke  to 
me  about  and  wfaidi  Mr.  Lally  brought  to  you 
for  publication,  was  it  not  similar  to  this?  A. 
I  could  not  say.  I  receive  artides  every  week 
that  I  never  ose,  and  I  don't  pay  any  attantiom 
to  them  and  don't  keep  them. in  mind.  Q.  Have 
you  the  original  of  this  artide  in  your  posses- 
sion? A.  I  have  not.  Q.  Did  you  ever  have  it 
tn  your  possession?  A.  I  can  say  as  I  did  be- 
fore, I  do  not  know  whether  that  is  the  same 
article  or  not,  or  whether  that  is  a  correct  copy 
or  not  Q.  Have  you  read  this,  Mr.  Bronsonr 
A.  1  looked  at  it  Q.  I  want  you  to  read  that 
A.  Is  this  the  same  artide  read  in  the  com- 
plaint this  morning?  Q.  Yea  A.  Well,  I 
heard  that,  and  know  what  the  substance  of  that 
is.'  Q.  Do  you  remember  ever  having  that  ar- 
tide in  your  possession?  A.  No,  sir;  I  cannot 
say  I  da  Q.  Then  you  will  not  say  that  you 
have  not  had  the  oii^al  of  this  artide  in  your 
possession?    A;  I  do  not  think  I  have." 

Bronson  falls  to  state  that  appellant  gave 
him  the  alleged  libelous  artide.  From  bis 
testimony  it  Is  reasonably  certain  tliat  ap- 
pellant was  a  regular  weekly  contributor  to 
the  paper  being  published  by  Bronson.  Wh«i 
asked  about  the  particular  article  in  ques- 
tion, be  does  not  admit  or  state  that  It  was 
given  to  him  by  appellant  He  refuses  to 
identify  the  article  in  question  as  one  given 
to  him  by  appellant.  He  says:  "I  do  not  re- 
member. I  cannot  remember  the  language." 
There  is  positive  evidence  that  he  had  the 
article  in  his  possession,  although  he  denies 
it  The  fact  that  appellant  brought  him  ar- 
Udes  every  week  and  probably  one  about  the 
26th  day  of  March  is  a  drcnmstance  whldi, 
when  taken  in  connectlcm  with  tlie  api)el- 
lant's  signature  being  attadted  to  tMs  par- 
ticular article,  would  tend  to  arouse  sus- 
picions that  he  gave  Bronson  the  article  in 
question.  But,  as  we  will  hereafter  show, 
there  is  no  proof  tliat  It  was  the  appellaut's 
signature  or  that  he  was  the  author  of  the 
artide.  If  there  were  any  direct  positive 
evidence,  even  .though  slight  or  of  little 
weight,  that  appellant  gave  the  aitide  to 
Bronson,  the  verdict  of  the  Jury  based  there* 
on  should  not  be  disturbed.  In  this  case 
there  is  no  positive  or  direct  evidence  and 
but  one  drcumstance — ^that  is,  appellant  had 
given  other  copy  to  Bronson — ^upon  which  to 
base  a  conclusion  that  appellant  gave  this 
particular  article  to  him. 

Witness  Jackson,  when  shown  a  typewrit- 
ten copy  of  the  article,  testified  that  he  had 
never  seen  it  before;  "that  he  had  never 
read  an  article  of  similar  import  or  anything 
like  it" ;  that  whUe  his  name  appeared  on 
the  copy  of  the  article  as  a  witness,  he  did 
not  remember   appellant's   signature.     Wit- 
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ness  ting  testified  that  he  went  to  Bronson's 
printing  establishment  In  Clifton  and  made 
a  copy  ot  the  original  article,  the  copy  that 
was  exhibited  to  the  wltnesises  Bronson  and 
Jackson.  Looking  at  this  evidence  In  Its 
most  favorable  light.  It  falls  to  prove  or  tend 
to  prove,  except  In  the  most  nebulous  way, 
that  appellant  permitted  "the  same  to  be 
seen  and  read  by  C.  A.  Jackson  and  various 
other  persons,"  or  that  he  composed  the 
same. 

[1,1]  Ling  testified  that  the  original  was 
In  Bronson's  possession,  and  that  he  copied 
it.  The  cc^y  made  by  him  and  Introduced  in 
evidence  purported  to  have  been  composed  by 
appellant ;  his  name  was  attached  to  It  The 
appellant  objected  to  the  introduction  of  this 
copy  because  no  "proper  foundation  for  the 
Introduction  of  secondary  evidence  had  been 
laid,"  and  its  introduction  over  the  objec- 
tion is  assigned  as  error.  The  only  witness 
who  teetifled  that  he  saw  tne  original  was 
Tiing.  He  did  not  testify  that  It  was  signed 
In  the  appellant's  signature.  The  fact  that 
appellant's  name  was  attached  to  the  paper 
did  not  make  it  bis'  act  and  deed  unless  he 
put  It  there  himself  or  caused  or  permitted 
it  to  be  put  there  by  another.  Its  genuine- 
ness or  authenticity  was  not  proved.  That 
appellee  had  made  written  demand  from  ap- 
pellant and  Bronson  to  produce  the  article 
in  court  at  the  trial,  as  provided  In  para- 
graph 1760,  Civil  Code,  did  not  relieve  the 
appellee  from  the  obligation  of  proving  that 
there  was  an  orlglnaL 

"Before  a  party  can  be  permitted  to  introduce 
secondary  evidence  of  the  contents  of  a  written 
contract,  deed,  <»  other  instrument  stated  to 
have  been  lost  or  destroyed,  satiafactory  proof 
must  first  be  made  ai  the  former  existence,  prop- 
er execution,  and  genuineness  of  the  instrument. 
The  same  requirements  must  be  complied  with 
before  introiiudng  secondary  evidence  of  the 
contents  of  an  instrument  that  is  bevond  the 
jnrisdiction  of  the  court"    17  Cyc.  536. 

[It]  It  not  having  been  shown  by  any  evi- 
dence that  the  appellant  composed  the  article 
or  signed  it  or  published  it  or  that  he  ever 
was  seen  In  the  possession  of  it  no  unfavor- 
able Inferences  should  be  Indulged  from  the 
failure  on  his  part  to  produce  upon  notice. 
The  last  known  custodian  of  the  original  ar- 
ticle as  shown  by  the  evidence  was  Bronson. 

The  giving  of  notice  to  the  appellant  to 
produce  the  original  without  any  evidence 
whatever  that  It  was  in  his  possession  is  not 
a  sufficient  excuse  for  the  introduction  of 
the  copy  in  evidence.  Wlgmore  on  Evidence, 
par.  1203,  states  the  rule  as  follows: 

"The  rule  requiring  notice  to  the  opponent 

Eroceeds  on  the  assumption  that  the  opponent 
as  possession  of  the  document  the  object  being 
to  show  a  demand  and  refusal  to  produce. 
Hence  the  mere  giving  of  notice  or  demand, 
without  showing  that  the  opponent  had  the  doc- 
ument demanded,  is  of  no  avalL" 

[11]  Appellant  assigns  the  giving  of  the  fol- 
lowing instruction  as  error: 

"To  sustain  the  charge  of  publishing  a  libd 
it  is  not  necessary  that  the  words  and  things 
complained  of  should  have  been  read  or  seen  by 


another.  It  is  enoogfa  that  the  aocoaed  knoir- 
ingly  parted  with  the  immediate  cnatody  of  the 
libel  under  such  circumstances  which  exposed 
it  to  be  read  or  seen  by  any  person  other  thai: 
himself." 

This  Instrnction  is  taken  almost  word  for 
word  from  section  226  of  the  Penal   Code. 
When  applied  to  criminal  libel,  it  Is  a  correct 
exposition  of  the  law.    Damages  to  charac- 
ter, by  reason  of  libel,  is  the  basis  of  dvll 
actions.    If  the  libel  is  not  seen  by  any  one 
except  the  writer,  even  though  he  may  hare 
parted  with  It,  It  is  Inconceivable  how  dam- 
age to  character  would  result    Because  the 
party  against  whom  a  Ubel  is  directed  may     j 
personally  seek   to   punish   the  tlbeler   and     ' 
thereby  commit  a  breadi  of  the  peace,  the     I 
policy  of  the  criminal  law  has  declared: 

"It   is   enough   that  the    accused    knowindr     1 
parted  with  the  immediate  custody  of  the  libel 
under  circumstances  which  might  expose  it  to 
be  read  or  seen  by  any  other  person  than  him-     | 
self." 

When,  however,  damage  for  defamation  of  , 
character  is  sought  it  Is  incumbent  upon  the  '■ 
plaintiff  to  show  that  the  libelous  article  has 
been  seen  and  read  by  some  other  person 
than  himself.  In  Yousling  v.  Dare,  122  Iowa. 
530,  98  N.  W.  371,  speaking  through  Justice 
McCIaln,  the  court  said: 

"On  this  question  there  seems  to  be  no  con- 
flict in  authorities.  The  cases,  so  far  as  oar 
attention  has  been  called  to  them,  uniformly 
hold  that  in  a  civil  action  for  libel,  the  send- 
ing of  a  communication  containing  defamatonr 
language  directly  to  the  person  defamed,  with- 
out any  proof  Uiat  through  the  agency  or  in 
pursuance  of  the  intention  ot  the  sender,  it  hu 
come  to  the  knowledge  of  any  oae  else,  does  not 
show  such  publication  as  to  render  the  amder 
liable  in  damagesi  Wilcox  v.  Moon,  64  Vt  450. 
24  Atl.  244,  15  Ll  B.  A.  760,  33  Am.  St.  Rep. 
936;  Spaita  v.  Poundstone,  87  Ind.  522,  44 
Am.  Rep.  773 ;  Fonville  v.  McNease,  Dud.  (S. 
O.)  303,  31  Am.  Dec.  556;  Odgers,  libel  and 
Slander,  160." 

In  the  same  case,  speaking  of  the  Inapidl- 
cablllty  of  the  rule  of  publication  in  criminal 
cases  as  fixed  by  statute,  to  dvll  actions  for 
defamation  of  character,  the  court  said: 

"But  we  have  never  held  a  publication  which 
is  sufficient  to  diarge  one  with  criminal  liabil- 
ity to  be  necessariljr  sufficient  to  show  damage 
as  a  basis  tor  civil  liability.  The  diffeienoe 
between  the  criminal  law  and  the  law  of  tort* 
in  this  rewect  is  manifest  The  act  of  pub- 
lishing a  libel  may  be  criminal,  for  the  reason 
that  it  provokes  the  person  Ubeled  to  wrath,  and 
tends  to  create  a  breach  of  the  peace.  1  Bishop, 
New  Crim.  Law,  par.  591(4) ;  2  McClain,  dim- 
Law,  par.  1055.  But  in  a  civil  action  it  is  es- 
sential that  some  damage  to  the  person  UbeM 
shall  appear,  either  directly  or  by  legal  infer- 
ence, and  no  such  inference  can  be  drawn  from 
the  communication  of  the  libelous  matter  to  tiie 
very  person  concerning  whom  the  language  wu 
used.'*^ 

The  court  committed  error  in  giving  the 
instruction  complained  of. 

The  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial. 

FRANKLIN,  0.  J.,  concurs. 

CUNNINGHAM,  J.  I  concur  in  the  order 
reversing  the  judgment  and  directing  a  new 
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trial  for  the  stde  reason  that  the  evidence  In 
Its  entirety  wholly  falls  to  connect  the  ap- 
pellant "■with  preparation  and  publication  of 
the  libel.  Consequently  the  lower  court  erred 
in  retasing  to  direct  a  yerdlct  for  the  aM>el- 
lant  on  the  grounds  of  failure  of  proof. 

I  express  no  opinion  with  regards  to  the 
other  questions  urged. 


DUNBAR   V.   CRONIN.     (Na  1625.) 
(Supreme  Court  of  Ari«ma.     April  18,  1917.) 

1.   CONSTTTTITIONAI,    IiAW    «=»58— STATES    «=> 

4<> — ^T.iKGi8i.A.TiTX  PowEBS— Appointment  of 
OmciEBS. 

ActR    1915,  c.   62,  i  1,  establishes  a  state 
library   to  be  under  the  control  of  a  board  of 
curators  to  be  appointed  by  the  Governor,  etc. 
Section    2  gives  such  boards  full  control  and 
management   of   the  library,   and   authority  to 
appoint  a  law  and  legislative  reference  librari- 
an, who  shall  bold  office  at  the  pleasure  of  the 
board,    provided,    however,    that    the   board   of 
curators   are  not  empowered   to   appoint   such 
librarian    during   incumbency   of   omce   of   the 
librarian  provided  in  section  3.     Section  3  ap- 
points   the   defendant  the  law   and   legislative 
reference  librarian,  and  provides  that  he  shall 
serve    until  his  successor  is  appointed,   unless 
otherwise  provided  by  law.    Sections  4-6  and  8 
recite   the  duties  of  the  librarian  and  the  as- 
sistance be  shall  give  to  heads  of  departments 
and  to   the  Legislature  in  preparing  laws,  etc. 
Const,  art.  5,  f  8,  provides  that  if  a  vacancy  in 
any  office  occurs  from  any  cause,  and  no  mode 
of  filling  it  is  pointed  out  either  by  the  Constitu- 
tion or  by  statute,  the  GoverncH^  of  the  state  is 
empowered  to  fill  the  vacancy  by  appointment. 
Article  4,  i  8,  grants  the  legislative  depai-tment 
the  power  to  appoint  its  own  officers.     Const. 
art  6,  H  14,  17,  grants  to  the  Supreme  Court 
authority  to  appoint  a  reporter  and  derk  of 
court.     Article  11,  i  3,   provides  for  the  ap- 
pmntment  of  three  members  of  the  state  board 
of  education.     Section  5  provides  for  the  ap- 
pointment  of    regents    of    the    University    and 
soveming   boards   of   other   state   institutdons. 
Article  22,  f  18,  provides  for  the  appointment 
of  a  state  examiner.     Article  7,  §  9,  provides 
for  an  advisory  vote  of  the  people  for  United 
State*  Senator.    Held,  that  as  the  power  of  ap- 
piMntment  is  primarily  in  the  people,  and  as  sec- 
tion 8  InferentLiIly  impose?  the  duty  upon  the 
I'Cgislature  in  all  cases  where  the  Constitution 
does  not  provide  for  the  filling  of  vacancies  by 
provisioDs  for  filling  them,  the  act  creating  the 
ofiice  of  law  and  legislative  reference  librarian, 
and  appdnting  the  defendant  thereto,  does  not 
violate  any  provision  of  the  Constitution  of  the 
state  either  directly  or  by  Implication. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {i  86-88;  States,  Cent  IMg. 
J  51.] 

2.  Statcs  9=946— Leoislativk  Powbrs— Ap- 
pointment Of  Officebs. 
Acts  1915,  c.  62,  creating  the  office  of  law 
and  legislative  reference  librarian,  and  appoint- 
ing defendant  theret^  if  not  a  proper  exercise 
of  the  power  of  the  Legislature  to  appoint  offi- 
cers in  the  absence  of  a  provision  in  toe  Consti- 
tution for  their  appointment,  was  an  exercise  of 
its  power  to  appoint  its  own  officers,  which, 
since  the  office  is  peculiarly  identified  or  asso- 
ciated with  the  appointing  power,  as  where 
it  has  to  do  with  the  functions  and  duties  of  the 
appointing  power,  whether  it  be  judicial,  legis- 
lative, or  executive,  the  appointment  properly 
belongs  to  that  department. 

p:d.  Note.— For  other  cases,  see  States,  Cent. 
D«.  i  51.] 


3.  States  4^=>46  —  OrFiOKss— Apfoirtmbnt— 
Constitutionai,  Pbovisions. 

Const  art  4,  {  1,  subd.  3,  provides  that 
laws  other  than  emergency  measures  do  not  he- 
come  operative  for  90  days  after  dose  of  the 
session  of  the  L^itiature  enacting  the  measure. 
Const  art  5,  |  7,  provides  that  if  any  bill  be 
not  retnmed  within  6  days  after  it  shall  have 
been  presented  to  the  Governor,  such  bill  shall 
become  a  law  in  a  like  manner  as  if  signed  by 
the  Governor,  nnless  the  Legiriature  by  final 
adjournment  prevents  its  return,  in  which  case 
it  shall  be  filed  with  his  objections  in  the  office 
of  the  secretary  of  the  state  within  10  days  aft- 
er such  adjournment,  or  become  the  law  as  pro- 
vided in  this  Constitution.  Acts  1915,  c'  62, 
was  not  approved  by  the  Governor,  and  not  ve- 
toed, and  the  Governor  did  not  file  any  objec- 
tions to  the  same  within  10  days  after  the  final 
adjournment  ot  the  seaeion  on  Mardi  11,  1915. 
I>dendant'8  official  bond  was  executed  and  pre- 
sented to  the  board  of  curators  on  April  2, 1915, 
and  am>roved  on  the  same  day,  and  on  the  same 
day  his  bond,  together  with  his  oath  of  office, 
was  filed  with  the  secretary  of  state.  Held,  that 
as  chapter  62  was  a  law  on  March  24,  1915,  al- 
though it  did  not  become  operative  until  90 
days  thereafter,  the  power  of  the  Iicgislature  to 
make  the  appointment  being  determined,  the 
exercise  of  such  power  in  advance  of  the  law 
becoming  iterative  was  valid. 

(Ed.  Note.-^For  other  cases,  see  States,  Cent. 
Dig.  i  61.1 

4.  States  (S=»48  —  Obticebs— Qualification. 

As  Laws  1915,  c.  62,  although  a  law  on 
March  24,  1915,  did  not  become  operative  until 
90  days  thereafter,  the  board  of  curators  ap- 
pointed under  the  provisions  of  Civ.  Code  1913, 
par.  4554,  had  not  been  superseded  or  displaced 
on  April  2d,  and  had  authority  on  that  date  to 
approve  defendant's  bond  as  legislative  law  and 
reference  librarian  under  chapter  62. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §i  43,  53.] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Marloopa 
County;  R.  C.  Stanford,  Judge. 

Action  In  the  nature  of  a  writ  of  quo  war- 
ranto by  Mark  Dunbar  against  Con  P.  Cronln. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Klbbey,  Bennett  &  Curtis,  of  Phoenix,  for 
appellant  O.  P.  Bollard,  of  Phoenix,  for 
appellee. 

ROSS,  J.  This  is  an  action  In  the  nature 
of  a  writ  of  quo  warranto  brought  to  try  the 
title  to  the  office  of  state  law  and  legislative 
reference  librarian.  The  plaintiff-appellant 
claims  title  through  appointment  by  the 
board  of  curators  of  the  state  library,  and 
the  defendant-appellee  clatms  title  by  legis-° 
latlve  appointment  A  demurrer  to  the 
plalntitf-appellant's  complaint  was  sustained 
by  the  trial  court  and,  he  refusing  and  de- 
clining to  amend  hla  complaint  judgment 
was  entered  in  favor  of  defendant-appellee, 
from  which  judgment  this  apiieal  la  prose- 
cuted. 

[1, 2]  Both  the  appellant  and  appellee  claim 
title  to  the  office  by  virtue  of  the  provisions 
of  chapter  62,  entitled  "An  act  establishing 
a  state  library,  with  a  law'  and  legislative 
reference  bureau,  providing  for  the  appoint- 
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ment  of  a  board  of  curators  and  librarian, 
defining  their  duties  and  making  an  appropri- 
ation therefor,"  passed  at  the  second  regular 
Session  of  the  Legislature,  effective  Jane  10, 
191B.  That  act,  or  so  much  thereof  as  we 
deem  Important  and  material  to  the  decision 
of  this  case,  we  here  set  forth: 

"Section  1.  A  state  library  is  hereby  estab- 
lished to  be  located  at  the  state  capitol,  to 
be  under  the  contrt^  and  direction  of  a  board 
-of  curators,  consisting  of  three  (3)  members, 
to  be  appointed  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate.  They 
shall  be  so  appointed  that  the  term  of  one 
member  shall  expire  January  1,  1917,  oa»  Jan- 
uary 1,  1919,  and  one  January  1,  1921.  The 
successor  of  the  first  appointed  member  of  the 
board  of  curators  whose  term  expires  January 
1,  1917,  and  all  subsequent  incumbents  of  the 
said  office,  shall  serve  for  six  years,  or  until 
their  successors  are  duly  appointed  and  qual- 
ify. 

"Sec.  2.  The  board  of  curators 'shall  have  full 
control  and  management  of  the  library  and  all 
its  departments  and  shall  provide  rules  and 
regulations  for  the  government  thereof;  shall 
elect  a  chairman  who  shall  preside  at  all  meet- 
ings and  shall  appoint  a  law  and  legislative  ref- 
erence librarian  who  shall  act  as  secretary  of 
the  said  board  and  hold  office  at  the  pleasure  of 
the  board:  Provided,  however,  that  said  board 
of  curators  are  not  empowered  to  appoint  said 
legislative  reference  librarian  during  the  incum- 
bency in  office  of  the  said  librarian  as  provided 
in  section  3  of  this  act. 

"Sec.  3.  Until  otherwise  provided  by  law  Con 
P.  Cronin  is  appointed  legislative  reference  li- 
brarian, and  ^all  serve  until  his  successor  is 
appointed.  Any  vacancy  shall  be  filled  by  the 
board  of  curators. 

"Sec.  4.  There  shall  be  maintained  in  the 
state  library  a  legislative  reference  bureau  for 
the  use  and  information  of  the  members  of  the 
jjcgislature,  the  heads  of  the  several  depart- 
ments o(  state  government,  and  such  citizens  of 
the  state  as  may  desire  to  consult  the  same. 

"Sec.  6.  Hie  librarian  shall  prepare,  and  have 
available  for  use,  check-lists  and  catalogues 
of  Arizona  law,  and  all  the  current  legislation 
of  Arizona  and  other  states;  lists  of  bills  and 
resoIuticHis  presented  in  either  branch  of  the 
Legislature ;  check-lists  of  the  public  documents 
of  the  state,  induding  all  reports  issued  by  the 
several  departments,  boards  and  commission; 
digests  of  such  public  laws  of  this  and  otlier 
states  as  may  be  the  best  made  available  for 
l^alative  use;  catalogues,  files  and  clippings 
of  newspapers,  and  of  such  other  printed  matter 
as  may  be  proper  for  the  use  of  the  bureau. 
The  librarian  shall  also,  when  requested  by  the 
'Governor,  heads  of  departments,  or  members  of 
the  Lepslature^  promptly  procure  available  in- 
formation, not  on  file  in  the  bureau  relating  to 
pending  legislation,  and  investigate  the  manner 
m  which  laws  have  operated  in  other  states. 

"Sec.  6.  It  shall  be  the  duty  of  the  librarian: 

"(a)  To  keep  and  maintain  at  all  times,  in 
duplicate  a  loose  leaf  set  of  statutes,  induding 
all  sections  iq  force,  arranged  numerically,  and 
in  connection  with  each  section,  subsection  or 
paragraph  of  a  subsection  to  designate  the  titles 
and  subtitles,  under  which  the  same  is  indexed, 
and  to  keep  an  alphabetical  card  index  of  all 
such  titles  and  subtitles  referring  to  such  sec- 
tion, subsectiMi  or  paragraph. 

"(b)  To  keep  and  maintain,  in  duplicate,  a 
loose  leaf  ledger  of  notes  of  court  deciaioDB  and 
other  matters,  referring  to  any  section,  subsec- 
tion or  paragraph  of  the  statutes,  arranged  nu- 
merio^. 

"(c)-  To  BuperriBO  and  attend  to  the  prepara- 
tion, printing  and  binding  c^  a  complete  com- 
(rilaticn  of  tiqa  statutes  and  index,  or  the  stat- 


utes, index  and  notes  whenever  ordered  by  tb« 
Legislature. 

"(d)  To  supervise  and  attend  to  the  prepara- 
tion, printing  and  binding  of  such  compilations 
of  the  particular  sections  or  portions  of  the 
statutes  as. may  be  ordered  by  the  bead  of  any 
department  of  the  state. 

"(e)  To  formulate  and  prepare  a  definite  plao 
for  the  order,  dassificaticm,  arrangement,  in- 
dexing, printing  and  binding  of  tbt  statutt* 
and  sesaiOQ  laws,  and  between  and  during  ses- 
sions of  the  Legislatore  to  prepare  and  at  the 
beginning  of  each  session  thereof  to  present  to 
the  committee  of  revimon  of  each  house,  in  sndi 
bill  or  bills  as  may  be  thought  best,  such  con- 
solidations, revisions  or  other  mattws  relating 
to  the  statutes,  or  any  portion  thereof,  as  can  be 
completed  from  time  to  time.    •    *    • 

"Sec.  8.  The  librarian  shall  neither  oppof^e 
nor  urge  legislation,  but  shall,  upon  request,  aid 
and  assist  the  members  of  the  Legislature,  the 
Governor,  and  the  heads  of  departments  by  ad- 
vising as  to  bills  and  resolutions  and  drafting 
the  same  into  proper  form,  and  by  furnishing  to 
them  the  fullest  information  upon  all  matters  in 
the  scope  of  the  bureau  rdatiug  to  their  pubUc 
duties.  No  employds  of  the  bureau  shall  reveal 
to  any  person  outside  of  the  bureau  the  con- 
tents or  nature  of  any  matter  not  yet  published, 
except  with  the  consent  of  the  person  bringing 
such  mattes  before  the  bureau.    •    •    •" 

If  the  Lieglslature  had  the  power  to  do 
so,  it  is  very  plain  that  It  has  appointed  the 
appellee  the  law  and  legislative  reference 
librarian  "until  otberwlae  provided  by  law." 
and  it  bas,  by  express  language,  deprived 
the  board  of  curators  of  the  power  "to  ap- 
point said  legislative  reference  librarian  dur- 
ing the  incombency  in  office"  of  the  appellee. 

As  to  tbe  intent  of  the  Legislature  in  thb 
matter,  there  is  no  room  for  controversy.  To 
say  that  the  Legislature  meant  something  else 
is  to  indict  it  of  saying  one  thing  and  mean- 
ing another.  Tbe  appellee's  tenure  of  office, 
under  the  terms  of  this  act.  Is  determinable 
only  by  death,  resignation,  failure  to  perform 
the  duties  of  tbe  ofllce,  or  willful  mlscondnct 
therein,  or  by  the  Legislature.  In  any  evoit 
the  board  of  curators  cannot  remove  the 
legislative  appointee. 

"It  is  beyond  question  the  duty  of  courts 
in  construing  statutes  to  give  (^ect  to  the  in- 
tent of  the  lawmaking  power,  and  seek  for  that 
intent  in  every  legitimate  way.  But  •  •  • 
first  of  all  in  the  words  and  language  employ- 
ed; and  if  the  words  are  free  from  ambigiiitjr 
and  doubt,  and  express  plainly,  clearly  and  dis- 
tinctly the  sense  of  the  framers  of  the  instni- 
ment,  there  is  no  occasion  to  resort  to  other 
means  of  interpretation.  It  is  not  allowable  to 
interpret  what  has  no  need  of  interpretatios." 
Section  860,  Sutherland  on  Statutory  Construc- 
tion. 

Indeed  the  appellant  and  appellee  are  in 
agreement  as  to  tbe  meaning  Intended  by 
the  Legislature,  for  tbe  appellant  in  his  brief 
says: 

"  *  •  *  The  Legislature  provides  that  the 
board  shall  not  exercise  its  power  of  appoint- 
ment during  the  incumbency  of  an  appointee  of 
the  Legislature  thereafter  named." 

If  other  proof  than  tbe  very  plain  language 
used  in  making  tbe  appointment  of  appellee 
were  needed  it  might  be  mentioned  that  the 
Legislature,  convened  in  JaJnuary,  1917,  pass- 
ed an  act  appropriating  the  sum  of  (500  to 
pay  tbe  expenses  Incurred  by  api)eUee  Is  de- 
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fending  bis  title  to  tbe  office  of  librarian  In 
this  very  suit  This  not  only  evidences  the 
Intention  of  the  members  of  tbe  Legislature 
that  he  should  not  be  removed  by  the  board 
of  curators,  but  it  also  may  be  considered  as 
an  expression  of  appreciation  of  the  Legisla- 
ture of  benefits  secured  to  it  through  the  leg- 
islative bureau.  The  learned  counsel  for  the 
appellant,  however,  does  not  question  the 
intention  of  the  Legislature  to  appoint  the 
appellee  to  the  office  of  state  law  and  legis- 
lative reference  librarian,  and  that  his  ten- 
ure sbonld  continue  "until  otherwise  provid- 
ed by  law;"  his  in-lnclpal  contention  being 
that  tbe  appointment  "is  invalid  and  ineffec- 
tive for  tbe  reason  that  the  appointment  to 
an  administrative  office  is  not  within  the  leg- 
islative power  under  the  Constitution  of  the 
state."  He  makes  other  oblectlons  to  the 
appointment,  which  we  shall  notice  later  on, 
but  this  la  the  principal  one  and  the  one  to- 
ward which  most  of  his  very  learned  brief 
and  argument  are  directed. 

The  appellant  bases  his  contention  that  the 
Legislature  is  without  power  to  aiHPOint  a 
librarian  upon  article  3  of  the  Constitution, 
which  divides  the  powers  of  government  into 
three  departments,  and  declares  that  these 
departments  shall  be  separate  and  distinct, 
and  that  no  one  of  them  shall  exercise  the 
powers  properly  belonging  to  either  of  the 
others.    It  is  argued  that  an  appointment  to 
office  is  an  executive  function,,  and  therefore 
properly  belongs  to  the  executive  department 
This  position  Is  a  direct  challenge  of  the  c(m- 
stltutlonality  of  the  appointment  by  tbe  Leg- 
islature.   Tbe  matter  of  declaring  this  act  un- 
constitutional is  a  very  serious  one,  and  not 
lightly  to  be  considered.     It  is  weU  settled 
that  every  reasonatde  presumption  in  favor 
of  the  validity  of  the  appointment  Is  to  be 
Indulged   by   tbe  courts.     If  there  is  any 
doubt  it  has  to  be  resolved  in  favor  of  its 
constitutionality. 

What  the  courts  have  laid  down  as  the  rule 
In  considering  and  passing  upon  the  consti- 
tutionality of  a  law,  Involving,  as  it  does, 
the  question  of  x>ower,  applies  here  with  all 
t»opriety,  for  in  this  case  there  is  a  direct 
diallenge  of  the  power  of  tbe  Legislature  to 
make  the  appointment  under  our  Constitu- 
tion. We  should  approach  this  question, 
therefore,  with  the  same  trepidation  as  if  It 
Involved  the  constitutionality  of  the  very 
law  creating  the  office  of  librarian.  It  in- 
volves tbe  review  by  the  Judicial  department 
of  the  action  of  another  separate,  Independ- 
ent and  co-ordinate  department.  The  duties 
of  the  court  when  confronted  with  such 
questions,  are  well  set  out  in  State  of  Rhode 
Island  V.  District  of  Narragansett  16  B.  I. 
424,  16  AO.  901,  3  K  R.  A.  295-298,  as  fol- 
lows: 

"The  qncsticHi  of  constitutionality  is  distinct 
from  the  question  whether  a  statute,  in  its  oper^ 
ation  as  a  law,  is  likely  to  work  well  or  ill,  tbe 
latter  question  Dein£  a  purely  legislative  question 
with  which  the  courts  have  no  concern.     The 
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courts  concede  to  state  Legislatures  a  legislaiive 
power  which  is  Umited  only  by  the  Constitution, 
and  they  are  therefore  careful  not  to  declare 
a  statute  unconstitutional  until  they  are  doar 
that  it  is  80.  They  assame  that  the  legislators, 
b^ng  bound  b^  their  oaths  to  support  the  Con- 
fltitution,  consider,  when  any  act  is  proposed  for 
passage,  whether  it  can  be  constitutionaUy  pass- 
ed, and  do  not  vote  for  the  passage  of  it  until 
every  doubt  has  been  quieted.  In  this  view,  a 
becoming  deference  to  the  Legislature  inculcates 
caution.  'The  question  whether  a  law  be  void 
for  its  repugnancy  to  the  Constitution,'  says 
Chief  Justice  Marshall,  'is  at  all  times  a  ques- 
tion of  much  delicacy,  whidi  ought  seldom,  if 
ever,  to  be  decided  in  the  affirmative  in  a  doubt- 
ful ease.'  Fletcher  v.  Pock  (10  U.  S.)  6  Oranch, 
87,  128,  3  L.  Ed.  162.  The  rule  generally  laid 
down  is  that  statutes  should  be  sustained,  un- 
less their  uaconstitutionality  is  clear  beyond  a 
reasonable  doubt.  A  reasonable  doubt  is  to  be 
resolved  in  favor  of  the  legislative  action,  and 
the  act  sustained.  Cooley,  Const  lim.  182, 
and  cases  cited.  'Before  an  act  is  declared  to  be 
unconstitutional  it  should  clearly  appear  that 
it  cannot  be  supported  by  any  reasonable  intend- 
ment or  allowaMe  presumption.'  People  v. 
Orange  Co.,  IT  N.  Y.  235,  241.  'All  intend- 
ments favor  constitutionality.'  Crowley  v. 
State,  11  Or.  512  [6  Pae.  70].  'Courts  will  ap- 
proadi  the  question  with  great  canticm,  examine 
it  in  every  possible  aspect  and  ponder  upon 
it  as  long  as  deliberation  and  patient  attention 
can  throw  any  new  light  on  the  subject,  and 
never  declare  a  statute  void  unless  the  nullity 
and  invalidity  ot  the  act  are  placed,  in  their 
judgment  -beyond  reasonable  doubt.'  Re  Well- 
ington, 16  Pick.  [Mass.]  87,  95  126  Am.  Dec 
631],  per  Shaw,  Ch.  J.  'It  is  but  a  decent  re- 
spect due  to  the  wisdom,  the  integrity,  and  the 
patriotism  of  the  legislative  body  by  which  any 
law  is  passed,'  says  Justice  Washington,  'to 
presume  in  favor  of  its  validity,  until  its  vio- 
lation of  the  Constitution  is  proved  beyond  all 
reasonable  doubt'  Ogden  v.  Saunders  (25  V. 
S.)  12  Wheat  213,  270,  6  L.  Ed.  606." 

See,  also,  Laird  v.  Sims,  16  Ariz.  621,  147 
Pac.  741,  li.  R.  A.  1915F,  619;  Ghema  v. 
State,  16  Ariz.  344,  146  Pac.  494,  Ann.  Oas. 
1916D,  94. 

Another  and  cognate  proposition  of  law 
whldi  we  think  Is  universally  recognized  as 
correct  Is  this: 

"The  lawmaking  power  of  the  Legislature  of 
a  state  is  subject  only  to  the  limitations  pro- 
vided in  the  state  and  federal  Constitutions; 
and  no  duly  enacted  statute  should  be  judicially 
declared  to  be  inoperative  on  the  ground  that 
it  violates  organic  law,  unless  it  clearly  appears 
bey<«d  all  reasonable  doubt  that  under  any  ra- 
tional view  that  may  be  taken  of  the  statute, 
it  is  in  positive  conflict  with  some  identical  or 
designated  provision  of  constitutional  law.  See 
State  ex  rel.  Van  Alstine  v.  Frear,  142  Wis.  320, 
125  N.  W.  961,  20  Aon.  Oas.  633;  Wootcn  v. 
State,  24  Fla.  335,  6  South.  39,  1  L.  R.  A  819; 
rhivall  County  v.  JacksonviUe,  36  Fla.  196,  18 
South.  339,  29  L.  H.  A.  416.'*  JacksonvUle  v. 
Bowden,  67  Fla.  181,  64  South.  769,  L.  R.  A. 
1916D,  913-917,  Ann.  Cas.  191&D,  99. 

See,  also,  Avery  v.  Pima  County,  7  Ariz. 
26,  60  Pac.  702. 

All  powers  of  government  primarily  are 
lodged  In  the  people.  That  Is  true  with  ref- 
erence to  the  selection  of  their  officers.  They 
may,  if  they  so  choose,  surrender  this  pow- 
er to  one  department  of  state  or  some  portlou 
of  it  to  each  department  of  state,  or  they  may 
retain  it  to  be  exercised  directly  by  them- 
selves.   The  legislative  department  Is  grant- 
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ed  tiie  power  under  the  Constitution  (article 
4,  {  8)  to  appoint  its  own  officers.  The  Ju- 
dicial department  (Supreme  Court)  may  ap- 
point a  reporter  for  tbe  decisions  of  tliat 
court  and  a  clerk  of  the  court  Article  6, 
!i  14  and  17. 

Tbe  people  have  reserved  to  themselves 
the  right  to  choose  all  precinct,  county,  and 
state  officers  provided  for  in  the  Constitution, 
except  three  members  of  the  state  board  of 
education  (article  11,  §  3),  regents  of  the 
University  and  the  governing  boards  of  other 
state  educational  institutions  (article  U,  J  5), 
and  a  state  examiner  (article  22,  g  IS).  In- 
deed they  were  so  jealous  of  this  power  and 
right  to  select  their  own  officers  that  they 
provided  for  an  advisory  vote  of  the  people 
for  United  States  Senator  (article  7, 1  9)  quite 
a  while  l)efore  the  federal  Constitution  was 
amended  providing  for  the  election  of  United 
States  Senators  by  popular  vote. 

The  only  instances  under  the  Constitution 
in  wliich  the  power  of  appointment  is  made 
exclusively  executive  are  the  ^ecific  ones 
above  enumerated,  and  such  others  as  may 
occur  when  an  office  becomes  vacant  and  the 
law  or  the  Constitution  has  provided  no  mode 
for  filling  such  vacancy.  If  a  vacancy  In  any 
office  occurs  from  any  cause,  and  no  mode  of 
Oiling  it  is  pointed  out  either  by  the  Constitu- 
tion or  by  statute,  the  Governor  of  the  state 
is  empowered  to  fill  the  vacancy  by  appoint- 
ment Section  8  of  article  6  of  the  Constitu- 
tion. This  section  inferentially  imposes  the 
duty  upon  the  Legislature  in  all  cases  where 
the  Constitution  has  not  provided  for  the 
filling  of  vacancies  of  making  provisions  for 
filling  them.  Tbe  Legislature  may  not  only 
provide  a  mode  for  filling  a  vacancy  in  of- 
fice, but  it  may  create  offices  when  not  pro- 
hibited by  the  Constitution  and  provide  for 
the  election  of  the  officers  by  the  people  or 
for  their  appointment  by  a  board  or  commis- 
sion of  their  creation,  or  by  the  executive,  or 
may  itself  make  the  appointment 

We  tMnk  it  is  quite  apparent  that  the 
framers  of  our  Constitution  and  the  people 
who  adopted  it  treated  and  oonsldered  the 
right  to  select  and  choose  their  officers  as  a 
political  question,  and  surrendered  tliat  right 
to  the  different  departments  of  state  only  in 
so  far  as  the  Inherent  necessities  and  pro- 
prieties seemed  to  require  it  Where  the 
people  have  not  provided  for  the  manner  of 
filling  offices  newly  created,  or  vacancies  in 
office,  they  have  left  to  the  Legislature,  as 
their  representatives,  such  duties.  The  rule, 
as  we  understand  It,  is  as  stated  by  Chief 
Justice  Kane  in  Riley  v.  State,  43  OkL  65, 
141  Pac.  264: 

"Generally  tho  power  to  select  officers  of  the 
state  is  not  an  exclusive  function  of  either 
the  executive,  legislative,  or  judicial  branches. 
.  Primarily,  the  power  resides  in  the  people,  and 
they  alone  are  authorized  to  say  by  what  inr 
gtnimentality  the  power  may  be  exercised.  In 
re  Decision  of  Justices,  Bloction  by  Senate  (B. 
I.)  69  Ati.  656." 


Or  as  stated  In  the  Rhode  Island  case, 
wherein  It  was  contended  that  the  po-wer  of 
appointment  to  office  was  the  exclusive  func- 
tion of  the  executive  branch  of  tbe  govern- 
ment: 

"It  is  not  so  prescribed  or  treated  by  the 
Constitution;  nor  is  it  the  general  practice  of 
this  or  tbe  other  states  of  the  Union  so  to  con- 
sider it.  The  power  of  selection  of  the  officers 
of  the  commonwealth  resides  originally  in  tbe 
people.  They  may  provide,  by  the  Oonstitutioo 
which  they  ad(Vt,  how  the  power  shall  be  exer- 
cised, or  they  may  leave  to  the  Legislature,  as 
their  representatives,  to  provide  by  law  for  tlie 
selection  of  such  officers,  by  sach  instrumentality 
and  in  such  manner  as  in  their  opinion  will  se- 
cure the  best  service  to  tho  public.  The  poicer 
of  appointment  or  telection  to  o^ce  u  a  /«nc- 
tton  of  either  the  eareouttce,  legislative,  or  ju- 
dicial iranok  only  when  it  i»  made  to  by  lav." 
(Italics  ours.) 

The  courts  that  have  adopted  tbe  views 
expressed  above,  although  not  always  using 
the  same  reasoning,  are  the  following:  Fox 
r.  McDonald,  101  Ala.  51,  18  South.  410,  21 
L.  R.  A.  629,  46  Am.  St  R^.  96;  People  v. 
Freeman,  80  CaL  233.  22  Pac.  173,  13  Am.  St. 
Rep.  122;  Ex  pcute  Gerlno,  143  CaL  412,  H 
Paa  166,  66  L.  B.  A.  249 ;  Amertcus  r.  Perry. 
114  Ga.  871,  40  S.  E.  1004,  67  L.  R.  A.  230; 
Hovey  T.  Stote,  110  Xnd.  395,  21  N.  E.  21: 
Inganl  v.  Barker,  27  Idaho,  124,  147  Pac.  293; 
Sinking  Fund  Com'rs  v.  George,  104  Ky.  260, 
47  S.  W.  779,  84  Am.  St  Rep.  454 ;  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  108 ;  Atty. 
Gen.  V.  Bolger,.  128  Mich.  355,  87  N.  W.  366: 
State  T.  Irwin,  5  Nev.  Ill;  State  ex  reL 
Rosenstock  t.  Swift,  11  Nev.  128;  Rogers  v. 
Buffalo,  123  N.  X.  173,  25  N.  E.  274,  9  L.  R. 
A.  579;  People  v.  Bennett  64  Barb.  (N.  T.) 
481 ;  Sturgls  v.  Spofford,  45  N.  T.  446 ;  Cher- 
ry V.  Bums,  124  N.  C.  761,  33  S.  B.  136 ;  Cun- 
ningham V.  Sprinkle,  124  N.  C.  688,  33  S.  E. 
138 ;  State  v.  Seymour,  35  N.  J.  Law,  54 ;  State 
V.  George,  22  Or.  142,  29  Pac.  356, 16  L.  B.  A 
737,  29  Am.  St  Rep.  686;  Biggs  v.  McBride, 
17  Or.  640,  21  Pac.  878,  5  L.  R.  A.  116. 

In  the  note  by  the  editor,  Mr.  Freeman,  in 
the  case  of  People  v.  Freeman,  80  CaL  233, 
22  Pac.  173,  13  Am.  St  Rep.  122,  in  which  he 
reviews  many  of  the  decisions  of  Supreme 
Courts,  it  Is  said : 

"Tho  truth  is,  that  the  power  of  appointiv 
or  electing  to  office  does  not  necessarily  and 
ordinarily  belong  to  either  the  legislative,  the 
executive,  or  the  judicial  department.  It  is 
commonly  exercised  by  the  people,  bnt  the  Leg- 
islature may,  as  the  lawmaking  power,  when 
not  restrained  by  the  Constitution,  provide  for 
its  exercise  by  either  department  of  Uie  govern- 
ment, or  by  any  person  or  associati(»i  of  per- 
sons whom  it  may  *  *  •  designate  fat  that 
purpose.  It  is  an  executive  function  when  tbe 
law  has  committed  it  to  the  executive,  a  legisla- 
tive function  when  the  law  has  oommittod  it  to 
the  Legislature,  and  a  judicial  fusctim,  or  at 
least  a  functioa  of  a  judge,  when  the  law  has 
committed  it  to  any  memi>er  or  members  of  the 
judiciary.  The  Lecislature,  unless  inhibited  by 
the  CoastitutloB,  Bay  ^erdse  its  power  in  ei- 
ther of  three  modes:  (1)  It  may,  by  a  statute, 
create  an  office,  and  name  persona  who  arc  to 
fill  it  State  V.  Seymour,  35  N.  J.  Law,  4S; 
Daley  v.  (Sty  of  St  Paul,  7  Minn.  390  (GU. 
3UL);    Mayor  of  Baltimore  t.   State,   15  Md. 
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376  C74  Am.  Dea  5721.  •  (»  It  may  by  law 
create  an  office  and  provide  that  it  shall  be  filled 
by  election  or  appointment  by  the  Le^lature 
in  joint  convention  assembled.  People  v.  Lftnc- 
don,  8  Oal.  1;  People  v.  Fitch,  1  Cal.  636;  and 
the  principal  case.  (3)  It  may,  after  creating 
an  office,  provide  that  it  may  be  filled  by  ap- 
pointment made  by  any  person,  or  by  the  mem- 
bers ot  a  voluntary  association,  aa  by  the  mem- 
bers of  the  Chamber  of  Commerce  and  the 
presidents  and  vice  presidents  of  the  marine  in- 
surance companies  of  a  certain  city,  or  by  the 
memrbers  of  the  board  of  underwriters  of  such 
city:  nor  is  it  necessary  that  the  persMis  thus 
designated  be  citizens  ol  the  United  States  and 
authorized  to  vote  aa  such.  Sturgis  v.  SpoSord, 
43  N.  Y.  446;   In  re  Bnlger,  45  Cal.  556." 

The  appellant  contends  tbat  the  appoint- 
ment of  appellee  directly  by  the  legislature 
in  the  act  creating  the  office  of  librarian  is  the 
exercise  of  a  power  prohibited  by  the  Consti- 
tution.   He  relies  upon  the.  appointment  made 
by  the  board  of  curators,  an  administrative 
or  executive  body.    The  board  of  curators  is 
a  creature  <rf  the  LeglBlature.     The  conten- 
tion of  appellant  amounts  to  this:  That  the 
legislature  may  not  Itself  appoint  a  libra- 
rian, but  may  create  a  board  and  delegate 
to  It  the  power  to  appoint.    Generally  speak- 
ing  whatever  a  principal  may  do  he  may 
cause  to  be  done  through  his  agent  or  rep- 
resentative.   Surely  an  agent  or  representa- 
tive, whose  po.wer  to  act  is  delegated  to  him 
by  the  principal,  cannot  do  what  the  principal 
is  forbidden  to  do.    It  would  seem  that  if  the 
board  of  curators, «.  body  that  has  existence 
by  reason  of  the  legislative  act,  may  lawfully 
make  the  appointment  the  Iiegislature  itself 
has  the  right  and  iK>wer  to  make  It.     This 
proposition  is  correct  In  theory,  and  finds  sup- 
port In  the  decided  cases.    A  Review  of  the 
cases  bearing  upon  the  subject  would  seem  to 
indicate  a  concensus  of  opinion  that  where 
the  office  is  peculiarly  identified  or  associated 
with  the  appointing  power,  as  where  It  has  to 
do  with  the  functions  and  duties  of  the  ap- 
pointive power,  whether  It  be  Judicial,  legis- 
lative, or  executive,  the  appointment  properly 
belongs  to  tbat  department 

The  title  of  the  office  here  In  question  is 
"law  and  legislative  reference  librarian." 
Section  2.  Later  In  the  same  section  and  In 
section  3  the  officer  Is  referred  to  as  "legis- 
lative reference  librarian."  In  section  4  it 
is  provided  that  "a  legislative  reference  bu- 
reau for  the  use  and  Information  of  the 
members  of  the  Legislature  •  •  » "  shall 
be  maintained  in  the  st£te  library.  Thereaft- 
er the  duties  of  the  librarian  are  set  forth, 
many  of  which  consist  in  the  assembling  and 
collecting  ot  laws  and  data  necessary  ahd 
suitable  to  the  uses  of,  and  In  aid  of,  the 
members  of  the  Legislature.  It  is  made  his 
duty  to  revise  and  codify  any  bills  to  be  pre- 
sented to  the  Legislature  for  the  considera- 
tion of  its  members.  "Upon  request"  he  is 
required  to  "aid  and  assist  the  members  of 
the  Legislature,"  and  to  give  advice  and 
draft  bills  for  the  heads  of  departments  of 
the  state.    In  bis  message  of  February  3, 


ldl3,  to  the  Legislature,  the  Governor  of  the 
state,  in  speaking  of  the  necessity  of  the  es- 
tablishment of  a  legislative  reference  bureau, 
among  other  things,  said: 

"It  will  save  the  time  of  the  legislators,  pro- 
vide them  with  a  fund  of  information  they  can- 
not otherwise  acquire,  make  for  better,  more 
workable  and  more  uniform  laws,  prevent  con- 
flicts and  rcpetidoDS,  and  keep  the  state  in  the 
forefront  of  progressive  legislation." 

Thus  it  would  seeln  that  the  primary  and 
dominating  pnii>oee  of  creating  a  legislative 
reference  bureau  was  to  give  aid  and  assist- 
ance to  the  members  of  the  Legislature  as 
lawmakers  of  the  state.  The  librarian  in  the 
performance  of  these  special  duties  is  in  the 
employment  of  the  Legislature  as  much  so  as 
any  of  the  other  numerous  attaches  of  that 
department  His  work  differs  from  the  other 
employes  of  the  Legislature  in  that  their  la- 
bors are  limited  to  the  time  tluit  the  Legis- 
lature is  actually  in  session,  whereas  the 
librarian  is  employed  not  only  during  the  ses- 
sions of  the  L^islatnre,  but  during  its  TBca- 
tion.  His  work  in  connection  with  the  refer- 
ence bureau  is  characteristically  of  a  legisla- 
tive nature,  and  appertains  to  the  legislative 
department  In  that  view  of  It  the  office  is  a 
legislative  one,  and  not  an  executive  one,  and 
if  the  power  of  appointment  depended  upon 
that  fact  (which  we  do  not  concede),  the  Leg- 
islature was  not  only  the  proper  authority  to 
make  the  appointment  but  it  alone  could 
make  It 

The  view  that  appointment  to  office  is 
purely  an  executive  function  to  be  exercised 
only  by  the  executlre  department  of  govern- 
ment is  taken  by  .only  two  states,  so  far  as 
we  have  been  able  to  discover.  Pratt  v. 
Breckinridge,  liZ  Ky.  12,  66  S.  W.  136,  66 
S.  W.  405 ;  Stete  v.  Washburn,  167  Mo.  680, 
67  3.  W.  682,  90  Am.  St.  Rep.  430.  How- 
ever, in  the  Kentucky  case  the  court  express- 
ly exeats  from  the  executive  d^wrtmeat  the 
app<totment  of  the  state  librarian.    It  said: 

"It  is  not  denied  that  the  legislative  depart- 
ment can  appoint  or  elect  an  officer  when  the 
duties  of  the  office  ^pertain  to  that  department.  , 
And  in  this  is  found  whatever  justification  ex- 
ists for  the  L«lalature'8  election  of  the  state 
librarian— an  office  which,  without,  aay  violent 
stretch  of  constructioa,  may  be  considered  as 
appertaining  to  the  legislative  department." 

See,  also,  Sinking  Fund  Com'rs  v.  George, 
supra. 

In  the  Missouri  case  it  is  said: 
"Courts  and  the  General  Assembly  may  ap- 
point such  officers  or  agencies  as  are  necessary 
to  the  exercise  of  their  own  functions" 

— a  statement  implying  authCHity  in  the  Leg- 
islature to  appoint  a  legislative  reference  li- 
brarian. 

Ohio,  North  Carolina,  and  Nebraska  have 
constitutional  provisions  that  prohibit  the 
Legislature  from  exercising  Uie  appointive 
power,  and  the  decisions  In  those  courts  can 
have  no  weight  upon  the  question.  State  v. 
Kennon,  7  Ohio  St  546;  SUte  r.  Stanley,  66 
N.  0.  68,  8  Am.  Rep.  488;   State  T.  OfflU,  74 
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Neb.  670,  105  N.  W.  1099.  Later  an  amend- 
ment ,of  the  North  Carolina  Constitution 
omitted  the  prohibition  against  the  Le^sla- 
ture  making  appointments  to  office,  and  un- 
der the  amended  Constitution  the  courts  of 
that  state  hare  decided  that  the  function  of 
appointment  to  office  might  be  exercised  by 
the  General  Assembly.  Cherry  ▼.  Bums,  124 
N.  C.  761,  33  S.  E.  136;  Cunningham  t. 
Sprinkle,  124  N.  O.  638,  33  S.  a  138. 

The  decisions  of  the  courts  of  Indiana  may 
be  said  not  to  be  authority  for  either  side  of 
the  proposition,  for  they  have  decided  It  both 
ways.  An  examination  of  the  cases  make  It 
evident  that  the  decisions  were  more  or  less 
influenced  by  the  peculiar  wording  of  the 
Constitution  of  the  state.  Ib  one  case  (State 
V.  Denny,  118  Ind.  382,  21  N.  E.  252,  4  L.  R. 
A.  79)  it  is  said. 

"The  Legislature  of  our  state  is  prcdubited 
from  appointinK  to  office  except  as  in  the  Con- 
stitution expressly  provided!" 

There  is  no  such  limitation  upon  the  legls- 
lative  power  in  our  Constitution.  The  Denny 
Case,  while  denying  the  right  of  the  Legis- 
lature to  appoint  officers  for  the  city  of  In- 
dianapolis, suggests  that  It  could  rightfully 
exercise  the  power  to  appoint  a  state  libra- 
rian. This  case  was  followed  by  City  of 
Evansvllle  v.  State,  118  Ind.  427,  21  N.  B. 
267,  4  L.  R.  A.  93,  State  v.  Hyde,  121  Ind. 
20,  22  N.  E.  044,  and  State  v.  I'eelle,  121  Ind. 
495,  22  N.  E.  654.  By  that  same  court  the 
right  of  the  Legislature  to  appoint  to  office 
has  been  directly  recognized.  Hovey  t.  State, 
119  Ind.  395,  21  N.  E.  21;  French  v.  State, 
141  Ind.  618,  41  N.  B.  2,  29  L.  R.  A.  113; 
Overshlner  t.  State,  156  Ind.  187,  69  N.  E. 
468,  51  L.  R.  A.  748,  83  Am.  St.  Rep.  187. 
We  hold,  therefore,  following  the  great  body 
of  American  law  <m  that  subject,  that  the 
act  of  the  Legislature  creating  the  office  of 
state  law  and  legislative  reference  librarian, 
and  appointing  the  appellee  thereto,  does  not 
violate  any  provision  of  the  Constitution  of 
the  state ;  that  there  is  no  limitation  in  that 
instrument  in  direct  terms  or  by  implication 
upon  the  legislative  power  to  do  what  is  done 
in  this  act 

We  might  add  that  if  we  were  indined  to 
adopt  the  reasoning  of  the  courts  of  Ken; 
tucky  and  Missouri,  still,  under  their  reason- 
ing, the  duties  and  functions  of  the  librarian 
appertaining  largely  to  the  lawmaking  de- 
partment, appellee's  appointment  by  the  Leg- 
islature would  be  authorized. 

[3]  The  act  appointing  appellee  to  the  of- 
fice of  state  law  and  legislative  reference 
librarian  became  a  law  on  the  24th  day  of 
March,  1915.  It  was  not  an  emergency 
measure,  and  therefore,  under  article  4,  sub- 
division 3  of  section  1  of  the  Constitution, 
did  not  become  "operative  for  ninety  days 
after  the  close  of  the  session  of  the  Legisla- 
ture enacting  such  measure." 

The  appellee's  official  bond  was  executed 
and  presented  to  the  board  of  curators  for 


their  approval  on  April  2, 1915,  and  by  tliem 
approved  on  that  day.    On  the  same  day  his 
bond,  together  with  his  oath  of  office,    was 
filed  with  the  secretary  of  state.     It  is  ob- 
jected by  the  appellant  that  all  these  pro- 
ceedings were  premature  and  of  no  legal  ef- 
fect    His  position  is  that  the  bond    sbonld 
have  been  approved  and  the  oath  of  oSce 
taken  after  the  10th  day  of  June,  the  day 
that  the  law  became  operative ;   that  prior  to 
that  time  there  was  no  board  of  curators  to 
approve  his  official  hoad,  nor  any  office  of 
librarian  in  existence.    This  bill  was  not  ap- 
proved by  the  Governor,  neither  was  it  ve- 
toed.   The  Legislature,  by  its  final  adjoom- 
ment,  prevented  its  return  to  It,  and  the  Gov- 
ernor, falling  to  file  any  objections    to  the 
same  within  10  days  after  such  adjournment 
Sundays  excepted,  as  provided  in  the  Con- 
stitution (article  5,  {  7),  we  think  the  act 
creating  the  office  was  a  law  from  and  after 
the  tenth  day  from  the  date  of  adjournment 
of  the  Legislature,  but  Inoperative  as  such 
until  90  days  thereafter.    The  power  of  the 
Legislature  to  make  the  appointment  being 
determined,  we  can  see  no  objection  to  its 
exercise  in  advance  of  the  law  becoming  op- 
erative.   People  v.  Inglls,  161  111.  256,  43  N. 
B.  1103 ;    State  v.  Irwin,  5  Nev.  Ill ;   People 
V.  Blandlng,  63  CaL  333 ;  Mechem  on  PnbUc 
Officers,  i  133. 

[4]  Appellee's  bond  was  presented  to  and 
approved  by  the  board  of  curators  appointed 
under  the  provisions  of  section  4554,  cbBpter 
9.  title  42,  of  the  Civil  Code  of  1913,  which 
board  had  not  been  superseded  or  displaced 
on  April  2,  1915,  when  appellee's  bond  was 
approved. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

FRANKUN,  C.  J.,  concurs. 

CUNNINGHAM,  J.  (dissenting).  This  Is 
an  action  in  quo  warranto,  commenced  by  the 
appellant  against  the  appellee  to  try  the  ti- 
tle to  the' office  of  law  and  legislative  refer- 
ence librarian.  The  office  was  created  by  an 
act,  published  as  chapter  62,  Regular  Session 
of  the  Second  State  Legislature  1915,  p.  131 
The  plalntlfT  was  in  form  appointed  to  the 
office  of  said  law  and  legislative  reference 
librarian  by  the  board  of  curators  of  the 
state  library,  at  a  j^egular  meeting  of  the 
board  on  July  23,  1915,  He  qualified  on 
July  24,  1915.  He  claims  tiUe  to  the  otBce 
by  reason  of  such  appointment  and  claims 
that  the  board  in  making  the  appolntmeDt 
acted  within  its  authority  wmferred  by  aee- 
tlon  2  of  said  chapter  62.  Plaintiit  demands 
the  usual  judgment  of  ouster  and  general 
relief. 

The  defendant  demurs  upon  the  grounds 
that  insufficient  facts  are  stated  in  the  com- 
plaint to  justify  the  relief  demanded,  or  to 
state  a  cause  of  action.  He  demurred  spe- 
cially denying  the  power  of  the  board  of  cu- 
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rators  to  make  the  appointment  of  a  librari- 
an, because  at  the  time  the  appointment  was 
attempted  to  be  made,  the  said  office  was  not 
vacant,   but  at  said  time  this  defendant  al- 
leges   that  he  (defendant)   was  and   still   is 
"the  law^fnl  and  legal  Incumbent  of  said  of- 
fice,     •      •     •     never  having  been  removed 
therefrom  by  operation  of  law  or  otherwise," 
and  as  a  consequence  the  attempted  appoint- 
ment   of  the  plaintiff  by  the  said  board  of 
curators   was   "illegal,  unlawful,  and  unau- 
thorized, by  any  law  of  the  state  of  Arizona, 
and  was  In  direct  contravention  and  viola- 
tion   of   the  provisions  of  said  act  of  the 
state  ot  Arisona,"  referring  to  the  act  by  its 
title.    The  defoidant  denies  the  alleged  usur- 
pation  and  Intrusion  into  the  office  and  his 
allegeil  nnlawfnl  holding  and  exercising  the 
duties    of  the  office,  and  the  unlawful  ex- 
clusion   of  plaintiff  therefrom,   and   asserts 
that  defendant  lawfully  holds  the  office,  and 
lawfully    excludes    the    plaintiff    therefrom. 
The  defendant  specially  sets  forth  his  right 
and  title  to  the  office  by  alleging  facts  which 
show   him  eligible  to  hold  the  same.     His 
appointment  thereto  is  set  forth  as  follows: 
"That  under  and  by  virtue  of  the  provisions 
of  an   act  of  the  Legialabire  of  the  state  of 
Arisona,  entitled  'An  act  eatablishing  a  state 
library    with   a   law    and   legislative   reference 
bureau,    providing    for    the    appointment    of    a 
board  of  curators  and  librarian,  defining  their 
duden  and  making  an  appropriation  therefor.' 
*    *     *    This  defendant  was  appointed  by  the 
Le^slaturo  of  the  state  ot  Arizona  to  the  office 
of  law  and  legislative  reference  librarian  creat- 
ed by  said  act.     •     •     ♦     TiuLt  on  the  2d  day 
of  April,  1915" 

— the  defendant's  ofBdal  bond  was  an>roved 
and  with  his  oath  of  office  was  filed.  3%at 
the  defendant  assumed  the  office  on  the  10th 
day  of  June,  1915,  and  claims  that  be  Is  the 
lawful  incumbent  from  such  date.  He  al- 
leges: 

"Tliat  under  and  by  virtue  of  the  provisions 
ci  section  3  of  said  act  and  law,  *  *  *  the 
term  of  office  of  this  defendant  extended  to  sucli 
time  and  period  as  might  otherwise  tie  provided 
by  law.  That  subsequent  to  said  act  becoming 
a  law  there  has  not  been,  and  is  not  now,  enact- 
ed any  law  removing  this  defendant  from  said 
office  of  librarian  created  by  said  act.  And  that 
this  defendant  has  never  resigned  from  said  of- 
fice or  been  removed  therefrom  by  operation  of 
law,  and  tliat  no  vacancy  has  occurred  in  said 
office  since  defendant's  appointment  thereto  by 
tlie  Legislature  of  the  state  of  Arizona." 

Thereby  founding  his  tiUe  to  continue  in 
the  office  upon  a  special  law  enacted  In  his 
Indirldiial  favor,  whereby  he  is  given  the  ex- 
cIoslTO  privilege  of  holding  the  same.^ 

The  plaintiff  demurred  specially  to  the  por- 
tions of  the  answer  which  ntta<to  the  le- 
gality of  plaintiff's  appointment  by  the  board 
of  curators,  and  demurs  to  that  portion  of 
defendant's  answer  setting  forth  defendant's 
appointment  by  the  Legislature,  and  his 
right  thereunder  to  continue  in  office  after 
plaintiff's  appointment  under  such  special 
law.  The  court  sustained  the  defendant's  de- 
■mirren  to  plalntUTs  oomidalnt,  and  over- 


ruled plalntiirs  demurrers  to  defendant's 
answer.  The  plaintiff  refused  to  amend. 
The  court  rendered  judgment  for  the  defend- 
ant, from  Which  Judgment  plaintiff  appeals. 

The  question  of  law  presented  by  the  rec- 
ord Is  whether  on  July  23,  1915,  the  board 
of  curators  were  possessed  of  the  iwwer  to 
remove  the  librarian  then  holding  the  office 
by  appointment  thereto  by  the  Legislature 
of  the  state,  made  on  the  face  of  the  act 
creating  the  office  of  librarian,  and  appoint 
the  plaintiff  as  the  successor  In  office  to  the 
legislative  appointee  so  removed.  The  rul- 
ing of  the  lower  court  in  effect  denies  the 
power  of  the  board  of  curators  to  remove 
the  legislative  appointee  and  fill  the  office  by 
an  appointee  of  the  Iward. 

The  parties  on  this  ata>eal  have  devoted 
much  time  and  labor  discussing  the  question 
of  the  power  of  the  Legislature  to  make  the 
appointment  of  the  defendant.  I  regard  that 
controversy  as  a  moot  question  in  this  case, 
for  the  reason  the  board  of  curators  found 
the  defendant  in  the  full  possession  and  en- 
joyment of  the  office  when  the  board  came 
into  existence.  The  board  did  not  nor  could 
exist  until  chapter  62,  Regular  Session  Laws 
of  the  Second  Legislature  1015,  p.  134,  be- 
came operative.  This  law  tiecafne  operative 
on  June  10,  1915,  and  defendant  assumed 
possession  of  the  office  on  June  10,  1915. 
Unless  the  hoard  of  curators  possessed  the 
legal  power  to  remove  the  person  found  in 
the  actual  possession  of  the  office,  exercis- 
ing the  duties,  and  to  appoint  another  to  fill 
such  office,  then  the  appointment  by  the 
board  of  the  plaintiff  would  confer  no  right 
on  the  plaintiff.  It  is  the  plaintiff's  Individ- 
nal  right  that  Is  primarily  Involved  In  this 
action.  If  the  defendant's j>ossession  and  ex- 
ercise of  the  office  was  without  legal  sanc- 
tion, the  public  right  is  affected,  and  the 
state  is  the  real  party  in  interest,  but  In  the 
absence  of  a  legal  appointment  of  the  plain- 
tiff, his  private  rights  are  not  affected,  and 
he  has  no  special  interest  in  the  matter 
which  would  give  him  the  right  to  prosecute 
the  action.  In  order  that  the  plaintiff  may 
prosecute  this  action  In  his  own  name,  he 
must  show  that  he  has  some  special  Interest 
and  right,  other  than  the  public  right,  which 
is  denied  him  by  the  defendant 

The  vital  question  In  this  action  is  wheth- 
er the  board  of  curators,  by  appointing  the 
plaintiff,  conferred  upon  plaintiff  a  better 
title  to  the  office  than  the  defendant  had  by 
reason  of  his  legislative  appointment.  The 
question  otherwise  stated  is  whether  the 
board  of  curators  had  the  power  to  remove 
the  legislative  appointee  on  July  23,  1915, 
and  appoint  plaintiff  to  the  office.  We  must 
therefore  search  the  statute  (chapter  62,  su- 
pra) and  determine  therefrom  the  powers  of 
the  board  of  curators  to  remove  a  librarian 
found  tn  office  and  to  lawfully  appoint  a 
successor.  Section  1  of  said  chapter  62  pro- 
rides  for  the  appointment  of  the  members 
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of  the  board  of  curatoni  of  tbe  state  Ubiar^, 
aQd  defines  tbeir  respectlTe  terms  of  office, 
and  section  4  creates  the  leglslatiTe  irefer- 
ence  bureau.    Section  2  provides: 

"The  board  of  cnrators  diall  have  full  control 
and  management  of  the  library  and  all  its  de- 
partments, and  shall  provide  rules  and  regula- 
tions for  the  government  thereof;  shall  elect  a 
chairman  who  shall  preside  at  all  meetings  and 
shall  appoint  a  law  and  legislative  reference  li- 
brarian who  shall  act  as  secretary  of  the  said 
board  and  hold  office  at  the  pleasure  of  the 
board:  Provided,  however,  that  said  board  of 
curators  are  not  empoiwered  to  appoint  said  leg- 
islative reference  librarian  during  the  incum- 
bency in  office  of  tlie  said  librarian  as  provided 
in  section  8  of  tliis  act. 

"Sec.  3.  Until  otherwise  provided  by  law  Con 
P.  Cronin  is  appointed  legislative  reference  li- 
brarian, and  shall  serve  until  his  successor  is 
appointed.  Any  vacancy  shall  bo  filled  by  the 
board  of  curators.". 

The  board  of  curators  by  the  first  portion 
of  section  2  Is  expressly  commanded  to  ap- 
point the  librarian,  and  the  librarian  so  ap- 
pointed by  the  board  may  hold  such  office 
only  at  the  pleasure  of  the  board  appoint- 
ing him.  The  language  "shall  hold  office 
at  the  pleasure  of  the  board,"  as  used  In  sec- 
tioa  2,  clearly  implies  that  the  board  of 
curators  Is  given  the  power  to  remove  the 
librarian  in  office  at  any  time  the  board  may 
deem  proper.  Such  expression  has  reference 
to  the  board's  power  to  remove  the  librarian, 
its  secretary,  in  the  course  of  performing  its 
duties  of  full  control  and  management  of 
the  library  in  all  departments.  The  proviso 
on  its  face  purports  to  withhold  from  the 
board  of  curators  some  of  the  powers  granted 
by  the  enacting  portion  of  the  section,  con- 
ditionally. The  implied  power  of  removing 
the  librarian  by  the  board  Is  not  expressly 
withheld.  The  power  of  appointment  is 
conditionally  withheld,  and  the  condition 
specified  la  that  such  power  may  not  be  exer- 
cised "during  the  incumbency  in  office  of  the" 
librarian  appointed  by  the  Legislature,  viz. 
Con  P.  Cronin.  The  expression  "during  the 
incumbency  in  office"  is  certainly  a  most  in- 
definite expression  of  a  period  of  time. 
Standing  alone,  it  places  no  minimum  nor 
maximum  limit  of  time  during  which  the 
power  of  the  board  of  curators  to  appoint 
a  librarian  is  withheld.  The  expression  is 
not  intended  as  one  fixing  the  time  of  the 
incumbency  of  office  of  Oon  P.  Cronin,  but 
is  intended  as  fixing  by  reference  to  some- 
thing coming  after,  the  period  of  time  during 
which  the  board  of  curators'  power  of  ap- 
pointment is  suspended.  That  period  of  time, 
so  referred  to,  must  be  determined,  not  from 
the  language  of  the  proviso  making  the 
reference,  but  from  the  language  coming  aft- 
er to  whidi  reference  is  made  by  the  lan- 
guage of  the  proviso.  If  upon  consulting 
the  portion  of  the  statute  to  which  the  refei^ 
ence  Is  made,  a  time  of  "incumbency  in  office" 
is  fixed,  then  while  such  period  endures  the 
power  of  the  Iraard  of  curators  to  appoint 
a  librarian  remains  suspended.    Section  3  ia 


expressly  referred  to  as  pravidiag  the  period 
of  incumbency  in  office  durlag  wliich  period 
of  time  the  amwintlve  power  of  tlie  board 
of  curators  retnains  suspended.  Tbe  words 
"as  provided  in  section  3  of  this  act"  qualify 
the  words  "during  the  Incumbency,"  and 
serve  to  limit  the  duration  of  the  incum- 
bency in  office -to  the  period  of  time  such 
incuml>ency  is  limited  by  the  provisions  of 
section  3  of  the  act.  Hmoe  tlie  effect  of  the 
proviso  is  to  suspend  the  appointive  power 
of  tbe  l>oerd  of  curators  fOr  the  period  of 
time  set  forth  in  section  3  of  the  act,  during 
which  the  legislative  appointee  is  granted 
the  right  to  enjoy  the  office. 

Section  3  clearly  deals  with  three  subject- 
matters:  First,  with  the  matter  of  the 
appointment  of  a  legtslatlve  reference  libra- 
rian; seccHid,  with  the  matter  of  the  dura- 
tion of  the  term  of  office  of  the  librarian  ap- 
pointed; and,  third,  with  the  matter  of  the 
duties  of  the  board  of  curators  empowering 
such  board  to  fill  any  vacancies  that  may 
occur  In  any  of  the  offices  provided  for  the 
state  libraiy.  Most  certainly  the  reference 
made  in  the  proviso  to  section  2  is  to  the 
second  subject-matter  with  which  section  3 
is  dealing,  viz.  the  matter  of  the  duration 
of  the  term  of  office  of  the  librarian  appoint- 
ed therein.  In  order  to  intelligently  arrive 
at  the  period  of  time  the  person  appointed 
by  section  3  may  lawfully  exercise  the  duties 
of  the  office  we  must  understand  the  legisla- 
tive Intention  in  using  the  words  "until 
otherwise  provided  by  law."  Section  3  com- 
mences with  this  expression.  The  expres- 
sion is  certainly  qualifying  in  its  nature.  Is 
it  a  limitation  upon  the  subject  of  appdot- 
men^,  or,  is  it  a  limitation  upon  the  subject 
of  duraticm  of  the  term  of  office?  It  is  clear- 
ly not  a  limitation  upon  both  subjects.  If 
the  expression  qualifies  the  matter  of  ap- 
pointment, then  it  means  simply  that  tbe  ap- 
pointment of  Con  P.  Cronin  is  made  by  tbe 
legislative  power.  In  tbe  absence  of  othet 
legally  constituted  i>ower,  and  until  sndi  time 
as  other  legally  constituted  power  comes  in- 
to existence  the  Legislature  assumes  to  act 
and  does  act  in  the  premises.  Consequently 
"Oon  P.  Cronin  Is  appointed,"  etc  I  am 
clearly  of  the  (pinion  the  expression  "antil 
otherwise  provided  by  law"  has  reference 
to  any  law  of  the  state  which  may  or  may 
not  be  in  contemplation  of  becoming  effective 
in  the  future,  by  the  provisions  of  which  the 
manner  and  means  are  prescribed  for  the 
regular  appointment  of  the  law  and  legisla- 
tive 'reference  librarian.  Consequently  the 
expression  qualifies  tbe  matter  of  appoint- 
ment, the  first  subject-matter  treated  in  sec- 
tion 3,  and  has  no  bearing  whatsoevw  on 
the  second  subject-matter  treated  In  the  sec- 
Uon. 

The  view  I  take  of  the  record  with  regard 
to  the  matter  of  the  appointment  of  the  de- 
fendant by  the  Legislature  is  as  above  stated, 
that  it  is  a  moot  question  in  this  case.   As 
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a  consequence  for  the  pnrpoees  of  this  case 
I  regard  the  am)oiHtment  of  the  defendant 
by  the  Legislature  a^  legal  at  the  time  It  was 
made.  I  am  therefore  not  concerned  with 
the  matt^  of  defendant's  appointment,  the 
first  of  tlie  subject-matters  treated  In  section 
3,  but  I  am  concerned  with  the  question  of 
the  power  of  the  board  of  curators  to  re- 
move the  defendant  from  the  ofBce  to  which 
he  was  appointed  by  the  Legislature.  This 
question  necessarily  Includes  the  question  of 
the  duration  of  the  term  of  office  of  the  leg- 
islative appointee,  and  therefore  demands 
an  Inquiry  Into  the  legislative  meaning  of 
all  of  the  language  tisgd  In  the  statute  affect- 
ing that  matter.  I  have  already  considered 
the  expression  "during  the  Incumbency  in 
office"  found  In  the  proviso  portion  of  sec- 
tion 2,  and  I  have  concluded  that  such  ex- 
pression refers  to  the  matter  of  the  duration 
of  the  def«idanfs  term  of  office  as  fixed  by 
section  8.  It  now  remains  to  inquire  into  the 
question  as  the  subject  of  the  term  of  office 
>  Is  affected  by  section  8. 

The  only  language  found  In  section  8  In 
any  manner  bearing  upon  the  matter  of  the 
duration  of  defendant's  term  of  office  Is  as 
follows :    "And  shall  serve  until  his  succes- 
sor Is  appointed."    This  dear,  plain,  distinct 
language  limiting  Con  P.  Cronln's  term  of 
office  to  extend  no  longer  than  to  the  moment 
his  successor  Is  appointed  cannot  be  misun- 
derstood.   The  connection  in  which  the  limi- 
tation is  used  in  section  3  impels  such  under- 
standing of  its  meaning.    "Con  P.  Cronln  Is 
appointed  legislative  reference  librarian  and 
shall  serve  until  his  successor  is  appointed," 
is  the  language  used,  and  the  connection  in 
which   the  expression   appears.     Such   lan- 
guage Is  the  last,  ftnd  therefore  the  latest 
expression  of  the  legislative  Intent  with  re- 
gard to  the  duration  of  Con  P.  Cronln's  term 
-of  office  under  his  appointment  to  the  office. 
The  limitation  Immediately  follows  the  grant- 
ing words  of  appointment    They  are  most 
certainly  words  clearly  limiting  his  term  of 
oflice,  and  the  limit  placed  on  bis  term  of 
office  by  the  appointing  power  Is,  as  It  clear- 
ly, plainly,  and  distinctly  says,  the  appoint- 
ment of  a  successor  brings  to  a  close  by 
operation  of  law,  the  term  of  office  granted 
to  Con  P.  Cronln  by  the  Legislature. 

Ihe  Legislature  does  not  expressly  Indi- 
cate by  whom  Con  P.  Cronln's  successor  may 
be  appointed.  This  was  unnecessary,  as  the 
members  of  the  Legislature  must  be  presmn- 
ed  to  have  understood  that  the  power  of 
appointing  the  librarian  was  expressly  grant- 
ed to  the  board  of  curators  to  be  exercised  at 
the  pleasure  of  the  board.  The  Legislature 
mnst  be  presumed  to  have  also  known  that 
tile  law  would  not  go  into  effect  for  00  days 
after  the  session  finally  adjourned,  and  that 
nntll  the  law  did  go  into  effect  the  board  of 
curators  could  not  be  appointed,  nor  eixer- 
die  a  pleasare  of  apiMlnting  a  secretary  nor 
be  In  need  of  a  secretary,  bnt  that  other 


departipents  of  the  state  goverameat  were  to. 
need  of  the  services  of  such  officer.  The 
Legislatni-e  evidently  saw  a  necessity  for  the 
Immediate  need  of  a  legislative  reference 
librarian,  and  so  made  the  appointment  au- 
thorizing its  appointee  to  perform  the  duties 
of  the  office  until  his  successor  Is  appointed 
by  the  board  of  curators  provided  by  the 
same  statute  to  come  into  existence  at  some 
future  date.  When  the  statute  should  be- 
come effective  as  a  law,  and  thereafter,  when 
the  members  of  the  board  of  cnrators  should 
be  appointed  pursuant  to  such  statute  and 
qualify  as  such  officers,  electing  a  chairman — 
when  all  of  these  matters  have  transpired  in 
pursuance  to  such  act,  thereupon  the  law 
provides  for  the  appointment  of  a  law  and 
legislative  reference  librarian  by  the  board 
of  curators,  by  a  designated  authority  other 
than  by  the  Legislature.  Consequently,  until 
such  law-  is  effective  and  in  operation,  by 
the  provisions  of  which  the  board  of  curat(«v 
Is  empowered  to  ezerdse  Its  duties,  and  In 
fact  exercise  its  pleasure  in  the  matter  of 
appointing  a  secretary,  the  Legislature  makes 
the  apiiointment. 

I  am  of  the  opinion  that  this  expresslcm, 
"during  the  incumbency  In  office,"  as  used  in 
the  proviso  on  account  of  the  proviso  express- 
ly referring  to  section  3  for  information  as  to 
the  meaning  Intended  to  be  conveyed,  means 
nothing  more  than  that  which  Is  expressed  In 
section  3  with  regard  to  the  ending  of  Cron- 
ln's term  of  office,  viz.  "until  his  successor 
Is  appointed."  His  successor  is  liable  to  be 
appointed  by  the  board  of  curators  at  any 
time  after  the  law  Is  in  operation  and  the 
pleasure  of  the  board  Is  exercised.  No  other 
meaning  can  be  given  the  statute  and  retain 
the  portion-  of  section  2  which  expressly 
grants  to  the  board  of  curators  the  power  to 
remove  any  librarian  and  appoint  another  at 
Its  pleasure.  If  the  proviso  takes  away  from 
section  2  these  expressly  granted  powers, 
permanently,  by  all  of  the  authorities  the 
proviso  Is  void,  and  the  enacting  portion  of 
the  statute  is  effective,  notwithstanding  the 
proviso  to  the  contrary. 

Another  rule  of  statutory  constructioa  is 
applicable  to  thla  statute,  vis.:  The  last  ex- 
pression of  the  Legislature  is  controlling  In 
case  of  irreconcilable  conQlct  In  this  case 
the  last  expression  of  the  Legislature  with 
regard  to  the  defendant's  term  of  office  Is 
that  he  shall  serve  "untU  bis  successor  Is 
appointed."  If  the  board  of  curators,  after 
having  been  expressly  empowered  in  section  2 
to  appoint  a  librarian,  Is  susp«ided  by  the 
proviso  "during  the  incumbency  In  office"  of 
Con  P.  Cronln,  and  his  term  endures  the  re- 
mainder of  his  life,  or  until  removal  for 
cause,  or  until  he  voluntarily  resigns,  or 
until  the  Legislature  removes  him,  as  I  un- 
dotrtAnd  the  majority  of  this  court  holds  as 
the  dear,  plain,  distinct  language  of  the  act, 
then  most  certainly  the  hand  that  gave  to 
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the  board  of  curators  the  right  to  exercise 

Its  pleasure  and  remove  the  librarian,  knew 
not  what  the  other  hand  was  doing,  while 
at  the  same  time  the  right  given  waa  taken 
away  permanently.  Why  did  the  Legislature 
grant  a  right  to  the  board  ot  curators  tn  bne 
breath,  and  In  the  next  take  it  away?  Such 
a  construction  placed  upon  this  statute  is  not 
a  necessary  construction.  Another,  and  a 
better  construction,  may  fairly  be  placed  up- 
on the  statute,  and  thereby  retain  Its  provi- 
sions as  I  am  constrained  to  believe  was  the 
legislative  intrat  I  regard  the  rejection  ot 
plain  statutory  provisions  as  a  dangerous 
and  unwarranted  action.  Clearly  the  ap- 
pointment of  a  librarian  by  the  board  neces- 
sarily removes  the  then  Incumbent.  Conse- 
quently the  enacting  portion  of  section  2  fully 
empowered  and  emppwers  the  board  of  cura- 
tors to  remove  at  its  pleasure  any  person 
found  in  possession  of  the  office  at  any  time, 
without  regard  to  the  source  of  such  person's 
title  to  the  office.  The  board  need  have  no 
excuse  for  removing  the  person  so.  found  in 
office,  other  than  its  pleasure,  its  preference 
that  another  person  fill  the  office.  fThe  exist- 
ence of  such  pleasure  or  preference  is  all 
that  is  legally  necessary  to  fully  warrant  the 
board  tn  removing  an  incumbent  by  the  ap- 
pointment of  his  successor.  The  awKJintment 
of  a  successor  by  the  board  of  curators  is  all 
sufficient  to  evidence  the  board's  pleasure  in 
this  respect,  and  work  a  removal  of  the  in- 
cumbent The  appointment  by  sudi  board 
confers  the  title  to  the  office  exclusively  on 
its  appointee. 

Beyond  any  doubt  the  facts  stated  in  plain- 
tiff's complaint,  and  admitted  by  defendant's 
dentnrrer,  are  sufficient  to  set  forth  a  cause 
of  action,  and  establish  plaintiff's  right  to 
the  office. 

If  sectl<m  3  is  given  a  construction  by 
which  the  defendant  is  granted  the  exclusive 
right  to  enjoy  the  office  Indefinitely  or  until 
some  future  Legislatui-e  shall  see  fit  and 
proper  to  declare  his  right  to  the  office  at 
an  end,  snch  construction  would  clearly  mean 
that  the  defendant  holds  the  office  by  a  spe- 
cial grant  during  his  life ;  that  he  has  con- 
ferred upon  him,  granted  to  him,  the  special 
privilege  of  holding  this  particular  office  for 
life,  and  Is  specially  granted  immunity  of 
removal  therefrom  by  any  power  other  than 
the  Legislature  enacting  a  special  law  for 
that  purpose.  Such  is  the  effect  of  the  de- 
fendant's contention,  and  if  we  sustain  such 


contention,  we  place  sndi  an  interpretation 
upon  section  3  of  this  chapter  as  will  cause 
such  section  to  come  into  direct  conflict  -veith 
subdivision  13  of  sectiod  19,  aitlde  4,  state 
Constitution,  whereby  the  Legislature  is  ex- 
pressly prohibited  from  enacting  any  special 
law,  "granting  to  any  coriwration,  associa- 
tion, or  individual  any  special  or  excduslTe 
privileges,  immunities,  or  franchises." 

The  appointment  of  an  Individual  by  name, 
and  empowering  the  person  so  apptrfnted  to 
exercise  the  duties  of  a  particular  office  nam- 
ed, is  not  such  an  act  by  the  Legislature  as 
may  be  dignified  by  the  term  "law."  But, 
when  the  Legislature  creates  an  office,  and 
in  direct  oonnectloa  with  the  law  which 
creates  the  office  appoints  an  Incumbent  tbere- 
for,  and  declares  that  the  person  so  appoint- 
ed sbaU  not  be  removed  from  the  office  other- 
wise than  by  another  act  of  the  Legislatnre^ 
to  be  passed  at  some  future  time,  most  cer- 
tainly the  Legislature  has  thereby  granted 
to  an  individual  a  special  privilege,  and  also 
-granted  to  such  individual  immunity  of  re- 
moval until  another  special  law  Is  enacted. 
Such  grants  are  nothing  less  than  special 
laws,  enacted  in  the  particular  case  of  the 
appointee,  and  are  void,  because  prohibited. 

Hunt  V.   Mohave  County,  18  Ariz.  ,  162 

Pac.  600. 

Such  construction  as  will  caose  the  law 
to  come  Into  conflict  with  the  Constitution 
should  be  rejected  as  beyond  the  legislative 
intent.  Every  law  enacted  must  be  presumed 
to  have  been  enacted  by  the  Liegislature  with 
the  intention  that  it  will  become  operative 
and  beneficial.  Certainly  the  granting  of  an 
office  to  an  individual  for  life  is  contrary 
to  our  form  of  state  government,  and  sudi 
grant  is  a  violation  of  the  spirit,  if  not  the 
letter,  of  our  Constitution. 

I  am  clearly  of  the  opinion  that  the  grant- 
ed power  to  the  board  of  curators  to  remove 
any  law  and  legislative  reference  librarian, 
by  whomsoever  appointed,  remained  with  the 
board  of  curators  on  July  23,  1915,  and  that 
the  power  to  remove  Con  P.  Cronln  by  the 
appointment  of  bis  successor  was  clearly 
within  the  power  of  the  board  of  curators. 

As  a  consequence,  I  dissoit  from  the  order 
affirming  the  judgmsit.  I  am  of  the  opinion 
that  the  judgm^it  should  be  reversed,  and 
the  cause  remanded,  with  Instructions  to 
overrule  defendant's  demurrers  to  plaintHTs 
complaint  and  sustain  i^aintiff's  demurrer  to 
defendant's  answer. 
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QRAJDY    COUNTY    et  al.   t.    CHICKASHA 

COTTON  OIL  CO. 

STATE]  et  al.  t.  SAMB. 

(Nos.  7837.  7913.) 

(Sapreme  Conrt  of  Oklahoma.    AprU  10,  1917.) 

(Syllahut  &v  the  Court.) 

1.  Taxation  «=s>493(2)  —  AasxsBVBKT  —  Rb- 

VIBW— JUBISDICTION^-JUDOMENT     0»     COUN- 
TT    COUBT— DlSCOVEBY  OF  OKimCD  TaXABLB 

Rropkkty. 

^Neither  the  Sapreme  Coart  nor  the  district 
ooart  have  jurisdiction  to  review  upon  appeal 
or  by  petition  in  error  an  order  or  judgment  ot 
the  eoun^  court  made  in  a  proceeding  pending 
before  said  court  upon  appeal  from  the  action 
of  the  county  treasurer  in  proceedings  instituted 
pursuant  to  the  statutes  governing  the  discovery 
of  omitted  taxable  property. 

[£2d.   Note.— For   other   cases,   see  Taxation, 
Cent.  Dig.  |  877.] 

2.  CteBTioRABi  «=928(2),  29— Scope  or  Hekb- 

DT — JtJBIBDICTION    OF   INFEBIOB    CoUBT — Eb- 

BOBS  or  Law. 
The  common-law  writ  of  certiorari  as  used  in 
this  jurisdiction  brings  up  for  review  but  one 
question,  and  that  is  whether  the  inferior  tribu- 
nal or  court  kept  within  or  exceeded  the  Juris- 
diction conferred  upon  it  by  law.  It  cannot  be 
used  to  correct  errors  of  law  or  fact  committed 
by  the  inferior  tribunal  within  the  limits  of  its 
jurisdiction. 

[E2d.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  41,  42.] 

Original  application  by  Qrady  Coanty  and 
others  and  the  State  of  Oklahoma  and  others 
for  a  writ  of  certiorari  to  review  the  action 
of  the  County  Treasurer  of  Orady  County, 
the  County  Court  of  that  County,  and  the 
District  Court  of  the  Fifteenth  District  Conrt 
Judicial  District  In  the  matter  of  a  certain 
proceeding  Instituted  on  relation  of  the  tax 
Inquisitor  of  Qrady  County  against  the  Chlck- 
asha  Cotton  Oil  Company  to  assess  Its  omit- 
ted property.    Writ  denied. 

Jno.  H.  Venable,  Co.  Atty.,  of  Chlckasha, 
and  A.  K.  Swan,  Asst.  Co.  Atty.,  of  Tulsa  (J. 
P.  Whittinghlll,  of  Chlckasha,  of  counsel), 
for  plaintiffs  in  error.  Kenton,  Wells  & 
Johnston,  of  Oklahoma  City,  and  Bond,  Mel- 
ton &  Melton,  of  Chlckasha,  for  defendant 
In  error. 

KANE,  J.  This  Is  an  original  application 
for  a  writ  of  certiorari  for  the  purpose  of 
reviewing  the  action  of  the  county  treasurer 
of  Grady  county,  the  county  conrt  of  said 
county,  and  the  district  court  of  the  Fifteenth 
district  court  Judicial  district,  In  the  matter 
of  a  certain  proceeding  Instituted  on  relation 
of  the  tax  Inquisitor  of  Orady  county  against 
the  Chlckasha  Cotton  Oil  Company,  in  which 
It  was  sought  to  assess  as  omitted  property 
the  capital,  surplus,  and  undivided  profits  of 
sold  company  at  Its  principal  place  of  busi- 
ness in  Grady  county,  after  it  had  rendered 
for  taxation  In  the  various  other  counties 
where  located  the  greater  portion  of  Its  tangi- 


ble property  In  the  manner  prescribed  by 
law  for  the  assessing  of  the  property  of 
natural  persons.  After  a  full  hearing,  the 
county  treasurer  found  that  inasmuch  as 
the  Chlckasha  Cotton  Oil  Company  bad  ren- 
dered and  assessed  Its  property  located  In  the 
several  counties  of  the  state  of  Oklahoma 
for  taxation,  where  located,  for  the  years  cov- 
ered by  the  complaint  of  the  tax  inquisitor, 
the  capital  stock  of  said  corporatlbn  being  in- 
vested In  such  properties  and  the  moneyed 
capital  of  such  corporation  was  not  subject  to 
assessment  In  Grady  county.  Wherefore  it 
was  ordered  and  adjudged  that  these  pro- 
ceedings be,  and  the  same  hereby  are,  dis- 
missed with  prejudice.  Thereafter,  and  In 
due  time,  the  county  of  Grady,  on  behalf  of 
Itself  and  the  state  of  Oklahoma,  school  dis- 
trict of  Qrady  county  No.  1,  and  the  dty  of 
Chlckasha,  served  notice  of  appeal  upon  the 
respondent.  Whereupon  the  entire  record  be- 
fore the  county  treasurer  of  Grady  county 
was  filed  by  the  tax  ferret  In  the  county 
court  of  Grady  Coanty.  Thereafter  the 
Chlckasha  Cotton  Oil  Company  moved  the 
county  court  to  dismiss  these  proceedings,  tar 
the  reason  that  said  court  has  no  Jurisdic- 
tion of  the  parties,  and  no  jurisdiction  of  the 
subject-matter  Involved,  whldi  motion  was 
sustained  by  the  county  court  and  an  order 
entered  dismissing  said  proceeding  for  want 
of  jurisdiction.  Proceedings  for  a  writ  of 
certiorari  were  then  commenced  In  the  Su- 
preme Court,  wherein  it  was  sought  to  re- 
view the  proceedings  and  Judgment  of  the 
county  court,  and  also  the  proceedings  of  the 
coonty  treasurer,  which  petition  for  a  writ  of 
certiorari  was  denied  by  this  court  on  the  2d 
day  of  February,  1916,  for  want  of  proper 
parties  defendant.  State  v.  Chlckasha  Cot- 
ton OH  Co.,  45  OkL  472, 146  Pac.  433.  On  the 
13th  day  of  November,  1914,  the  plaintiffs  In 
error  herein  filed  a  petition  for  writ  of  error 
in  the  district  court  of  the  Fifteenth  district 
court  Judicial  district  sitting  for  and  In  Ora- 
dy county.  Thereafter  respondent  moved 
said  court  to  dismiss  said  petition  for  writ 
of  error,  for  the  reason  that  It  is  shown  ui>- 
on  the  face  of  said  petition  and  the  exhibits 
attached  thereto  and  referred  to  therein  that 
this  court  h^s  no  jurisdiction  therein,  which 
motion  was  sustained  and  the  proceedings 
dismissed  for  want  of  Jurisdiction. 

[1  ]  As  to  the  question  Involved  In  cause  No. 
7913,  wherein  the  acU(»  of  the  district  court 
Is  sought  to  be  reviewed.  It  la  sufficient  to 
say  that  it  has  been  settled  beyond  perad- 
ventnre  In  this  Jurisdiction  that  neither  the 
Supreme  Conrt  nor  the  district  court  have 
Jurisdiction  to  review  upon  appeal  or  by  pe» 
tltion  in  error  an  order  or  judgment  of  the 
county  court  made  in  a  proceeding  pending 
before  said  court  upon  appeal  from  the  ac- 
tion of  the  county  treasurer  In  proceedings: 
instituted  pursuant  to  the  statutes  govern- 
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Ing  the  discovery  of  omitted  tazatde  property. 
Tills  for  tlie  reason,  as  stated  by  tbe  court, 
ttiat  there  is  no  statute  which  authorizes  an 
appeal  in  such  proceedings  from  the  coun- 
ty court  to  any  other  court  Bd.  County 
Com'rs  of  Kingfisher  County  v.  Guaranty 
State  Bank,  2T  OkL  756,  117  Pac.  216;  Asher 
State  Bank  t.  Bd.  County  Com'rs,  31  Okl.  145, 
120  Pac.  634;  State  et  al.  v.  Cawthom's  Es- 
tate, 31  Okl.  560,  122  Pac.  522;  McAlester 
Trust  Co.  V.  Watson,  County  Treas.,  46  Okl. 
607,  146  Pac.  5S6.  In  view  of  these  cases, 
it  follows,  of  course,  that  the  district  court 
was  right  in  declining  to  review  by  appeal 
the  action  of  the  county  treasurer  and  tbe 
county  court. 

[2]  It  is  next  contended  on  behalf  of  re- 
spondent that  certiorari  Is  not  a  proper  rem- 
edy to  compel  a  taxing  officer  to  make  an  as- 
sessment or  to  review  the  correctness  of  a 
decision  of  an  inferior  court  declining  to  take 
jurisdiction  of  tbe  cause  or  proceeding.  And 
this  contention  seems  to  be  conceded  by  coun- 
sel for  petitioner,  unless  this  court  overrules 
several  of  Ite  former  opinions,  which,  they 
say,  are  against  the  weight  of  authority.  In 
Baker  t.  Newton,  22  Okl.  658,  98  Pac.  931, 
In  re  Benedictine  Fathers  of  Sacred  Heart 
Mission,  45  Okl.  362,  145  Pac.  494,  Tiger  et 
al.  v.  Cre^  County  et  al.,  45  Okl.  701,  146 
Pac  912,  and  Parmenter  v.  Ray,  County 
Judge,  158  Pac.  1183,  this  court  has  held  that 
the  office  of  the  writ  of  certiorari  at  commm 
law  is  to  bring  up  tbe  record  from  an  In- 
ferior court  or  tribunal  to  a  superior  court 
for  Investigation  as  to  jurisdictional  errors 
only.  These  cases  state  the  rule  to  be  that, 
whilst  it  is  undoubtedly  within  tbe  power  of 
this  court  under  the  supervisory  power  con- 
ferred upon  it  by  the  Constitution  to  re'\'lew 
by  certiorari  the  Jurisdictional  errors  of  any 
inferior  court  or  board  in  a  case  In  which  no 
appeal  or  proceeding  in  error  would  lie, 
still  the  writ  will  issue  only  for  tbe  pur- 
pose of  correcting  such  ■wrong  as  may  have 
been  Aoae  the  parties  by  reason  of  a  judg- 
ment rendered  without  jurisdiction,  or  In  ex- 
cess of  jurisdiction.  Generally,  the  final 
judgment  sustaining  a  writ  of  certiorari  goes 
no  further  than  to  declare  void  such  proceed- 
ings of  an  inferior  tribunal  as  are  beyond  or 
in  excess  of  its  jurisdiction.  It  will  be  ob- 
served that  the  petitioner  herein  is  not  seek- 
ing to  have  the  proceedings  of  the  county 
treasurer  or  county  court  quashed  or  set 
aside  because  said  tribunals  have  exceeded 
their  jurisdiction,  or  for  illegality  in  the 
mode  of  procedure,  but  are  praying  this  court 
to  require  said  inferior  tribunals  to  take  ju- 
risdiction for  the  purpose  of  revising  their 
conclusion  on  a  question  of  law,  and  to  make 
an  assessment  of  certain  personal  proiwrty 
alleged  to  have  been  omitted  during  a  series 
of  preceding  years.  The  county  treasurer  as- 
sumed jurisdiction  of  the  cause,  and,  after 


a  full  investigation,  found  In  effect  that,  the 
petitioner  having  formerly  retnmed  all  of  its 
tangible  property  for  taxation,  no  duty  re- 
mained for  him  to  iperform  under  tbe  omitted 
property  statute.  As  In  making  this  ruling 
the  treasurer  neither  acted  without  jurisdic- 
tion nor  in  excess  thereof,  (dearly  the  case  at 
bar  is  not  distinguishable  from  the  former 
cases  wherein  the  court  has  held  that,  whilst 
certiorari  Is  the  appropriate  writ  by  which 
courts  vested  with  a  superintending  control 
and  supervision  over  all  inferior  boards  or 
courts  created  by  law  review  such  proceed- 
ings or  acta  of  the  latter  as  are  of  a  judicial 
nature,  still  the  purpose  of  the  writ  la  to  de- 
termine whether  such  Inferior  tribunals  have 
kept  within  or  exceeded  the  power  conferred 
upon  them  by  law.  As  was  held  in  one  of 
those  cases  (Parmenter  v.  Ray,  County  Judge, 
supra):  "The  common-law  writ  of  certiorari 
as  used  in  this  jurisdiction  brings  up  for  re- 
view but  one  question,  and  that  Is  whether 
the  Inferior  tribunal  or  court  kept  within  or 
exceeded  the  jurisdiction  conferred  upon  It 
by  law.  It  cannot  be  used  to  correct  errors 
of  law  or  fact  committed  by  the  inferior  tri- 
bunal within  the  limits  of  its  jurisdiction." 
For  the  reasons  stated,  the  writ  Is  denied. 

SHARP,  C.   J.,   and  HARDZ,  TURNER, 
and  THACKER,  JJ.,  concur. 


THOMAS   V.   HAIiSKLL  et  aL    (No.   7869.) 
(Supreme  Court  of  Oklahrana.,  April  10,  1917.) 

(ByUalnu  by  the  Court.) 

1.  Apfeai.  ano  Errob  ^(=>1009(4)— E^Hoi:iG8 

— CONCIittSIVENEBS. 

In  a  suit  in  equity  the  Supreme  Court  on  ap- 
peal is  not  at  liberty  to  set  aside  the  findinti 
of  fact  of  the  trial  court  unless,  after  a  con- 
sideration of  the  entire  record,  it  appears  that 
such  findings  are  clearly  against  the  weight  at 
the  evidence. 

[Ed.  Note.-^For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig.  i  3974.] 

2.  MoBTOAOEs  <8=>38(1)— Deed  ob  Mobtoaoe 
—Findings— SuFFiciENCT  or  Evidence. 

Record  examined,  and  held,  that  the  findings 
of  fact  of  the  trial  court  are  fairly  supported 
by  the  weight  of  the  evidence. 

[Bd.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  lOa] 

3.  Husband  and  Wite  9=3l83— Wste's  Sxf- 

ABATE     PbOPKBTY— CONVETANCB— CONSIDn- 
ATION. 

Where  by  statute,  as  in  this  jurisdiction,  a 
married  woman  may  dispose  of  her  separate  es- 
tate by  deed  the  same  as  if  she  were  a  fane  aole. 
the  discharge  of  her  husband's  debt  constitutes 
sufiicient  consideration  to  support  a  wife's  con- 
veyance of  her  separate  Teal  estate  made  for 
that  purpose. 

[£)d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  721,  942.] 

4.  COMFETBNCT    OT    WITNESSES. 

By  Statute  in  this  state  (section  5050,  Rev. 
Laws  1910)  tbe  husband  is  incompetent  to  testi- 
fy for  or  against  his  wife,  ^cept  oonceming 
transactions  in  which  one  acted  as  the  agent  of 
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the   other,  or  when  thej  are  joint  parties  iind 
have  a  joint  interest  in  the  action. 

5.  WrrivxssKS     «=3S2(8)— OoupbixmOT— Ht78- 

BARD     AND    WlFB. 

Record  examined,  and  held,  that  in  the  cir- 
ca mstances  of  this  caw  the  trial  court  did  not 
err  in  holding  the  hnsband  to  be  an  incompetent 
witness  to  testify  for  or  against  his  wife. 

[Ed.  Note.— For  other  cages,  see  Witnessea, 
Cent.  Dig.  S§  12S,  417,  419,  424.] 

Brror  from  District  Court,  Okmulgeie  Conn- 
ty;  Kmest  B.  Hughes,  Judge. 

Statntory  action  In  ejectment  and  suit  to 
quiet  title  to  a  tract  of  land  by  Nellie  Thom- 
as against  B.  L.  Halsell,  in  which  the  Inter- 
national Land  Company  was  made  a  party 
defendant  with  leave  to  file  a  petition  In  In- 
tervention. Judgment  for  defendant  Inte)-na- 
tlonal  Ijand  Company,  and  plalntUC  brings 
error.     AflSrmed. 

D.  P.  Farrell  and  Merwlne  &  Newhouse, 
all  of  Okmulgee,  for  plaintiff  in  error.  Wil- 
liam M.  Matthews,  of  Okmulgee,  and  Geo.  8. 
Ramsey,  of  Muskogee,  for  defendants  In  er- 
ror. 

KANE,  J.    This  was  a  statutory  action  in 
ejectment  and  suit  to  quiet  the  title  to  a  cer- 
tain tract  of  land,  commenced  by  the  plain- 
tiff In  error,  plaintifif  below,  against  one  B. 
L.  Halsell.     Subsequent  to  the  filing  of  the 
petition  the  International  Land  Company,  a 
corporation,  the  defendant  In  error  herein, 
was  made  a  party  defendant  to  the  action 
and  was  given  leave  to  file  a  petition  in  in- 
tervention.   After  various  motions,  answers 
and  replies  were  filed  by  the  plaintiff,  defend- 
ant, and  intervener,  respectively,  the  Issues 
were  Joined  by  the  original  petition  of  the 
plaintiff,  the  amended  answers  of  the  defend- 
ant and  intervener,  and  the  amended  reply 
of  the  plaintiff.    The  principal  issue  of  fact 
thus  Joined  by  the  pleadings  was  whether  a 
certain  instrument  executed  by  Nellie  Thom- 
as,   the   plaintiff,    and   her    husband,   Dave 
Thomas,  to  one  Howard  E.  Bell,  on  the  11th 
day  of  March,  1905,  which  upon  its  face  ap- 
peared to  be  a  warranty  deed  conveying  title 
In  fee  simple  to  the  land  in  controversy,  was, 
not  in  fact  a  mortgage  executed  for  the  pur- 
l)ose  of  securing  the  payment  of  a  loan  of 
money,  made  by  Bell  to  Dave  Thomas.    The 
trial  court  made  special  findings  of  fact  and 
conclusions  of  law  as  follows: 

'That  on  the  11th  day  of  March,  1905,  the 
Mid  Nellie  Tbomas  and  Dave  Thomas,  her  hus- 
band, made,  executed,  and  delivered  to  Howard 
&  Bell  a  warranty  deed  conveyintr  the  almve- 
described  plat  of  land.  The  court  finds  that  the 
plaintiff  herein  did  on  that  date  sell  and  convey 
tbe  fee-simple  title  to  said  land  to  the  said 
Howard  El  Bell,  and  finds  that  said  deed  is  not 
a  mortgage,  and  was  not  intended  as  a  mort- 
Kage,  but  was  intended  to  grant,  transfer,  and 
ronvey  the  title  to  said  premisesi  The  court 
linds  that  the  defendant  International  Land 
Company  is  the  owner  in  fee  simple  of  said 
premises,  and  that  it  is  a  bona  fide  purchaser 
for  value  and  without  notice  of  the  plaintiff's 
claim.  The  court  finds  the  issues  of  fact  against 
tbr  plaintiff  and  that  the  equities  are  in  fkvor 


of  the  defendants.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  idaintlff  take-noth- 
ing herein*  bat  the  defendant  International  Land 
Comnany  is '  hereby  adjudged  and  decreed  the 
owner  of  the  above  describeid  premises." 

It  is  to  reverse  this  finding  and  judgment 
of  the  trial  court  that  this  proceeding  in  er- 
ror was  commenced. 

[1,2]  From  the  foregoing  brief  statement 
it  is  obvious  that  the  principal  question  at 
the  threshold  of  this  case  is  whether  the  find- 
ing of  the  trial  court  to  the  effect  that  the 
Instrument  signed  by  Nellie  Thomas  and 
her  husband  was  In  fact  Intended  for  what 
It  purports  to  be,  a  warranty  deed,  and  not  a 
mortgage,  is  clearly  against  the  weight  of  tbe 
evidence.  The  rule  in  this  JnrlsdicUon  1&  that 
In  a  suit  In  equity  the  Supreme  Court  on  a[»- 
peal  is  not  at  liberty  to  set  aside  the  findings 
of  fact  of  the  trial  court,  unless,  after  con- 
sideration of  the  entire  record,  it  appears 
that  such  findings  are  clearly  against  tbe 
weight  of  the  evidence.  Schock  v.  Fish,  46 
Okl.  12,  144  Pac.  684 ;  Wlmberly  v.  Winstock, 
46  OkL  645, 149  Pac.  288;  Tucker  v.  Tbravea, 
151  Pac.  SOS ;  Smith  v.  Skelt<m,  168  Pac.  268. 
not  yet  officially  reported. 

Briefiy  the  testimony  of  tbe  plalntlfl  was 
to  the  effect  that  she  and  ber  husband,  who 
were  both  Creek  freedmen,  resided  at  or  near 
Boynton,  a  small  town  a  short  distance  from 
the  city  of  Muskogee;  that  on  the  11th  day  of 
March,  1905,  they  went  by  train  from  Boyn- 
ton to  tbe  dty  of  Muskogee,  the  husband 
paying  the  expenses  of  the  trip;  that  after 
their  arrival  at  Muskogee  the  husband  went 
alone  to  tbe  office  of  Howard  E.  Bell  for  the 
purpose  of  preparing  for  signature  the  In- 
strument the  plaintiff  had  previously  agreed 
to  execute;  that  when  this  instrument  was 
ready  for  signature  she  was  sent  for  by  her 
husband,  whereupon  she  immediately  went 
to  the  otHce  of  Bell,  where  this  Instrument 
was  presented  to  her  by  her  hnsband,  who 
asked  her  to  sign  it;  that  at  first  she  did  not 
wish  to  comply  with  his  request,  but  upon. bis 
Insistence  that  the  instrument  was  only  a 
mortgage  she  finally  affixed  her  signature 
thereto  by  mark,  being  unable  to  read  or 
write,  and  thereupon,  accompanied  by  her 
husband,  she  went  to  the  office  of  a  Mr. 
Swanson,  a  notary  public,  where  the  execu- 
tion of  the  instrument,  in  form 'a  deed,  was 
duly  acknowledged.  Whilst  it  is  true  that 
tbe  testimony  of  the  plaintiff  in  regard  to 
the  statements  of  her  husband  as  to  the  in- 
strument being  a  mortgage  is  corroborated 
by  two  other  Creek  freedmen,  who  were  pres- 
ent in  Bell's  office  when  the  instrument  was 
executed,  on  tbe  other  hand,  that  she  did  not 
know  the  nature  and  effect  of  the  Instmment 
she  really  signed  is  strobgly  contradicted  by 
many  circumstances,  which  were  developed 
at  the  trial,  as  well  as  by  the  direct  evidence 
of  at  least  one  witness,  Mr.  Swanson,  the 
notary  public,  who  seems  to  be  the  only  dis- 
interested witness  who  testified.    One  of  tbe 
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circumstances  wUcfa,  lo  oar  judgment, 
strongly  tends  to  suppwt  the  finding  of  the 
trial  court  Is  tbe  long  period  of  time  wblcb 
the  plaintiff  allowed  to  Intervene  between  the 
execution  of  the  Instrument  and  the  first  as- 
sertion on  her  part  that  she  Intended  to  sltni 
a  mortgage,  and  not  a  warranty  deed,  as  the 
Instrument  appears  to  be.  It  is  undisputed 
that  Immediately  after  the  execution  of  this 
lustmment  the  grantee  named  therein  enter- 
ed Into  the  possession  of  the  premises,  and 
tbat  he,  or  bis  assigns,  remained  In  undis- 
turbed possession  thereof  until  a  short  time 
before  tbe  commencement  of  this  action.  As 
we  have  seen,  the  deed  was  dated  March  11, 
1906,  whilst  this  action  was  commenced  on 
the  28d  day  of  October,  1013,  a  period  of 
nearly  nine  years.  It  seems  almost  Incon- 
ceivable that  tbe  plaintiff  would  have  con- 
tinued to  act  toward  this  land  as  a  stranger 
for  tbe  period  of  nine  years,  or  more,  if  she 
did  not  fully  understand  tbat  the  effect  of 
the  Bell  deed  was  to  divest  her  of  all  her 
right,  title,  and  Interest  therein.  The  record 
also  discloses  that  just  prior  to  tbe  filing  of 
this  suit  oil  had  been  discovered  In  paying 
quantities  on  adjoining  lands,  and  that  it 
was  subsequ^it  to  this  latter  date  that  the 
plaintiff  first  asserted  her  claim  to  the  prem- 
ises as  against  these  defendants.  Whilst  it 
may  be  difficult  to  trace  any  well-defined  cor- 
relation between  these  latter  circumstances, 
yet  they  so  often  appear  in  such  close  prox- 
imity to  each  other  In  tbe  cases  of  this  class 
arising  in  tbe  oU-prodndng  portions  of  tbe 
state,  as  to  at  least  render  tbe  point  worthy 
of  passing  comment.  Tbe  record  before  us 
contains  all  the  evidence  taken  at  the  trial, 
but,  as  it  is  quite  voluminous,  no  useful  pur- 
pose would  be  subserved  by  setting  it  out  in 
this  opinion  or  commenting  upon  it  at  any 
great  length.  It  is  sufficient  to  say  that  we 
have  examined  it  all  very  carefully,  and 
welf^ed  all  tbe  facts  and  circumstances,  as 
in  this  class  of  cases  it  is  our  duty  to  do,  and 
that,  viewing  It  all  in  the  light  of  the  plain- 
tiff's conduct  toward  tbe  land  for  so  many 
years,  we  are  convinced  that  tbe  finding  of 
fact  of  the  trial  court  as  to  tbe  nature  of  the 
instrument  signed  by  the  plaintiff  is  fairly 
sustained  by  the  weight  of  the  evidence.  As 
the  defendant  herein  claims  title  tbrougta  a 
dtain  of  conveyances,  of  which  the  instru- 
ment we  find  to  be  a  valid  deed  of  warranty 
constitutes  the  initial  link,  it  will  be  unneces- 
sary to  notice  many  of  tbe  remaining  assign- 
ments of  error  presented  for  review  by  coun- 
sel for  plalntUI,  such  as  those  involving  the 
validity  of  certain  of  the  intervening  convey- 
ances In  tbe  chain  of  title,  tbe  question  of 
innocent  purchaser,  etc.  Therefore  we  will 
confine  ourselves  to  the  review  of  the  assign- 
ments of  error  which,  if  found  to  be  well 
taken,  would  tend  to  work  a  reversal  of  the 
judgment  rendered,  notwithstanding  tbe  con- 
clusion we  have  reached  as  to  the  nature  of 
the  instrument  signed  by  tbe  plaintiff  and 
Iter  husband  on  the  11th  day  of  March,  1905. 


[S]  There  is  some  c<»tentioo  to  tbe  effect 
that,  inasmuch  as  the  evidrace  shows  that 
Dave  Thomas,  the  husband  of  the  plaintiif, 
received  all  tbe  money  tbat  passed  at  tbe 
time  tbe  conveyance  was  executed,  there  was 
a  failure  of  consideration  which  would  ren- 
der the  transaction  invalid.  It  is  conceded 
that  tbe  land  involved  was  the  separate  es- 
tate of  tbe  plaintiff,  and  the  evidence  shows 
tbat  the  instrument,  whether  deed  or  mort- 
gage, was  made  for  tbe  purpose  of  raising 
funds  to  be  used  for  extricating  the  husband 
from  some  financial  difficulties  In  which  he 
bad  become  involved.  Both  tbe  husband  and 
wife  were  present  at  the  time  of  the  execu- 
tion of  tbe  deed,  and  at  the  time  of  tbe  pay- 
ment of  tbe  purchase  price,  and,  whilst  this 
is  not  entirely  clear,  we  will  assume  tbat 
Bell,  tbe  grantee,  delivered  tbe  check  to  tbe 
husband,  instead  of  tiie  wlfe^  and  that  be 
used  the  money  for  tbe  purpose  of  paying  off 
his  own  obligations,  pursuant  to  his  under- 
standing with  bis  wife.  In  jurisdictions  hav- 
ing statutes  similar  to  tbe  Married  Woman's 
Act  (Stat.  1899,  c.  48),  In  force  in  the  Indian 
Territory  at  the  time  the  deed  to  Bell  was 
made,  which  permitted  a  married  woman  to 
dispose  of  her  s^arate  property  by  deed  and 
contract  for  the  sale  of  the  same  as  if  she 
were  a  feme  sole,  it  Is  universally  held  that 
the  discharge  of  her  husband's  debt  Is  a  suf- 
ficient consideration  to.  support  the  wife's 
covenant  of  warranty,  in  the  conveyance  of 
her  separate  real  estate  made  for  tbat  pur- 
pose. Pratt  Land  Co.  v.  McClain,  135  Ala. 
452,  33  South.  186,  93  Am.  St  Rep.  36;  Nicfaol 
V.  Hays,  20  Ind.  App.  309,  50  N.  E.  768;  Stone 
V.  Montgomery,  36  Miss.  83;  Booker  v.  Wlngo, 
29  S.  C.  116,  7  S.  B.  49. 

[4, 1]  The  remaining  assignment  of  error 
necessary  to  notice  is  to  the  effect  that  tbe 
trial  court  erred  in  not  permitting  tbe  hus- 
band of  the  plaintiff  to  testify  concerning  tbe 
conversation  between  himself  and  bis  wife  In 
Bell's  office  on  the  occasion  of  the  execution 
of  tbe  deed  dated  March  11,  1005.  By  stat- 
ute In  this  state  (section  5050,  Rev.  laws  OkL 
1910)  tbe  husband  is  incompetent  to  testily 
for  or  against  bis  wife,  except  concerning 
transactions  In  which  one  acted  as  the  agent 
of  the  other,  or  when  they  are  joint  piarties 
and  have  a  joint  interest  in  tbe  action.  As 
we  understand  tbe  theory  of  counsel  for 
plaintiff  on  this  point,  they  do  not  claim  that 
the  husband  acted  as  the  agent  of  his  wife 
conoeming  tbe  transaction  herein  Involved, 
or  that  busband  and  wife  are  joint  parties 
and  have  a  joint  interest  in  the  action,  but 
they  contend  that  tbe  busband  should  have 
been  permitted  to  testify  because  ids  testi- 
mony would  have  constituted  a  part  of  the 
res  gestse  and  would  also  have  shown  frand. 
In  support  of  this  proposition  they  cite 
Moeckel  v.  Helm  et  al.,  134  Mo.  576,  36  S.  W. 
220,  and  Henry  v.  Sneed,  99  Mo.  407,  12  S. 
W.  663, 17  Am.  St.  Rep.  580.  From  the  latter 
case  they  quote  as  follows: 
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"The  mie  he  iaTOkea  was  intended  to  bu1>- 
serve  a  very  wise,  wholesMne,  and  holy  purpose, 
but  never  to  farther  such  an  end  as  that  for 
which  he  invokes  it  And  this  ezoeptioil  to  a 
Ken«ral  mle  should  certainly  have  place  in  a 
court  of  equity,  which  will  throttle  fraud  in  all 
of  its  protean  manifestations.  We  shall  there- 
fore rule  that  the  testimony  of  both  husband  and 
wife  -was  ex  necessitate  competent  as  to  theii 
conversations,  on  two  grounds,  that  those  con- 
versations were  a  part  of  the  res  gestte,  and  on 
the  foot  of  the  fraud." 

It  does  not  appear  that  Missouri  has  a 
statute  Bimllar  to  ours  disqualifying  the  hus- 
band or  wife  from  testifying  on  each  other's 
behalf;  the  question  Involved  being  whether 
a   communication  from  the  husband  to  the 
wife  was  admissible  under  the  common  law. 
In  one  of  the  Missouri  cases  at  least,  Henry 
V.  Sneed,  supra,  the  husband  and  wife  were 
both  i>artles  plaintiff  to  the  action.    The  Su- 
preme Court  held  that  In  those  circumstances 
wbere  the  representations  made  by  the  hus- 
band constituted  the  fraud  upon  Which  the 
action  was  founded  the  communication  was 
admissible.    If  the  plaintiff  and  her  husband 
In  the  case  at  bar  were  Joint  parties  to  this 
action,  then  under  our  statute  the  evidence 
of  the  latter  would  have  been  admissible. 
But,   inasmndi  as  our  statute  declares  the 
husband  to  be  an  incompetent  witness  for  the 
purpose  of  testifying  for  or  against  his  wife, 
unless  it  is  first  shown  that  he  acted  as  the 
agent  of  the  wife,  or  is  a  Joint  party,  and  has 
a  Joint  interest  with  her  in  the  action,  we  do 
not  feel  warranted  in  the  circumstances  dis- 
closed by  the  record  in  creating  another  ex- 
ception to  the  statute  by  holding  tJiat  the  tes- 
timony of  the  husband  was  ex  necessitate 
competent 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  Is  affirmed. 

SHARP,   C.   J.,   and   HARDT,   TURNER, 
and  THACKER,  JJ.,  concur. 


SOUTHERN  NAT.  BANK  OP  WYNNE- 
WOOD  V.  WALLACE  et  al. 
(No.  6196.) 
(Snprone  Court  of  Oklahoma.    April  10,  1917.) 
(SyJlahua  iy  the  Court.) 

1.  CEBTTOIUBI  «=»9— NATtTKE  o»  Wbit. 

In  this  jurisdiction  certiorari  is  not  a  writ 
of  right  but  a  discreticmary  writ  which  the 
courts,  in  the  exercise  of  sound  judicial  discre- 
tion, grant  or  refuse,  as  justice  may  seem  to 
requirei 

(Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  ff  16,  16.] 

2.  Taxation    «=»493(1)  —  Asbbssmbkts  —  Rx  - 
viBW— Appucatiok  fob  Writ— Denial. 

Record  examined,  and  held,  that  it  does  not 
present  facts  sufficient  to  justify  the  issuance 
of  the  writ  for  the  purpose  of  preventing  in- 
jnstioe. 

[E^   Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  {  876.] 

Original  ain>lIcation  by  the  Southern  Na- 
tional Bank  of  Wynnewood,  Oklahoma,  for 


a  writ  of  certiorari  against  W.  R.  Wallace 
and  others.    Writ  denied. 

Blanton  &,  Andrews,  of  Pauls  Valley,  for 
plaintiff.  Stuart,  Cruce  &  Crace,  of  Okla- 
homa City,  for  defendants. 

KANE,  3.  This  is  an  original  application 
for  a  writ  of  certiorari  for  the  purpose  of 
reviewing  the  action  of  Uie  county  court  of 
Garvin  county  In  reviewing  on  appeal  the 
action  of  the  treasurer  of  said  county  in  a 
proceeding  commenced  by  C.  W.  Benedict, 
as  si)eclal  tax  auditor  of  said  county  pursu- 
ant to  section  7460,  Rev.  Laws  Okl.  1910, 
which  provides: 

"Pro^rty  that  has  been  omitted  from  assess- 
ment smce  November  16,  1907,  shall  be  listed 
and  assessed  for  each  year  that  it  has  been 
omitted  and  charged  with  the  levy  for  that 
year.    *    •    •" 

Upon  the  trial  which  followed,  the  treasur- 
er found  In  favw  of  the  tax  ferret,  and 
thereupon  the  Southern  Nati<wal  Bank  gave 
notice  of  and  prosecuted  an  appeal  to  the 
county  court.  In  the  county  court  the  cause 
was  tried  upon  an  agreed  statement  of  facts 
wherein,  among  other  things,  it  was  stipu- 
lated and  agreed  that  certain  shaiea  of  stock 
were  underassessed  and  undervalued  for  the 
year  1908  $11,000,  and  for  the  year  1909  $19,- 
000.  Upon  this  agreed  statement  of  facts,  the 
court  found  that  the  plaintiff's  shares  of 
stodc  were  underassessed  and  undervalued 
for  the  year  1906  $11,000,  and  for  the  year 
1909  $19,000,  and  that  the  plaintiff  should 
be  charged  with  the  taxes  thereon.  The 
purpose  of  tUs  proceeding  is  to  quash  and 
set  aside  the  judgment  of  the  county  court, 
upon  two  grounds,  to  wit:  First,  It  is  claimed 
that  this  Is,  in  effect,  an  attempted  reassess- 
ment of  the  capital  stock  of  the  plaintiff,  and, 
as  ancb,  the  county  treasurer  and  county 
court  were  without  Jurisdiction  to  enter  the 
orders  complained  of;  second,  that  If  it 
should  be  held  that  this  proceeding  was  not 
an  attempted  reassessment  of  the  property, 
still  the  assessment  was  void  for  the  reason 
tliat  it  Is  an  attempt  to  assess  to  the  bank 
the  value  of  its  capital  stock  in  contravention 
of  section  6219,  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St  1916,  I  9784), 
prescribing  the  method  by  which  national 
banks  may  be  assessed. 

[1]  On  the  threshold  of  the  case,  counsel 
for  respondents  contend  that  apart  from  any 
question  of  whether  this  proceeding  con- 
stitutes an  attempted  reassesamait  or  a  valid 
effort  to  assess  omitted  property,  or  whether 
the  original  assessment  was  l)eyond  the  ju- 
risdiction of  the  state  taxing  authorities,  the 
writ  of  certiorari  being  a  discretionary  writ, 
the  plaintiff  should  be  left  in  the  condition 
In  whldi  it  found  itself  at  the  close  of  the 
trial  in  the  county  court,  for  the  reason  that, 
according  to  its  own  admission,  by  under- 
valuation and  underassessment  it   escaped 
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taxation  daring  the  years  1908  aind  1909  upon 
taxable  proi)erty  not  returned  by  It  for  tax- 
ation In  the  precise  sums  found  against  It 
by  the  county  court  In  the  proceeding  here 
sought  to  be  reviewed;  and,  inasmuch  as 
the  writ  Is  prayed  for  for  the  sole  purpose  of 
enabling  It  to  avoid  the  payment  of  taxes 
whixdi,  according  to  its  own  stipulation.  It 
Justly  owes  the  state,  granting  the  writ.  In- 
stead of  preventing  injustice,  would  thwart 
Justice.  It  seems  to  us  that  this  contention 
is  well  taken.  .  In  6  Cyc.  748,  the  rule  is 
laid  down  as  follows: 

"Except  where  so  made  by  statute,  the  writ 
of  certiorari  as  uaed  to  correct  the  proceedings 
of  inferior  tribunals  is  not  a  writ  of  right,  but 
issues  only  on  ^[>ecial  cause  shown  to  the  court 
to  which  application  is  made,  and  the  court  is 
vested  with  Judicial  ifiscretion  to  grant  or  re- 
fuse the  writ  as  Justice  may  seem  to  require." 

In  Re  Benedictine  Fathers  of  Sacred  Heart 
Mission,  reported  in  45  Old.  358,  145  Pac. 
4M,  we  find  an  apt  illnstratlon  of  the  applica- 
tion of  tile  foregoing  rule  to  proceedings  sim- 
ilar to  this.  In  that  case  a  tax  ferret  sought 
to  have  listed  and  assessed,  pursuant  to  the 
provisions  of  this  section  of  the  statute,' 
certain  property  l)eIonging  to  the  Benedictine 
Fathers  which,  by  section  6,  art  10,  Wil- 
liams' Const.,  was  exempt.  In  that  case  the 
court  followed  the  rule  laid  down  in  Cyc, 
supra,  which  Mr.  Justice  Bleakmore,  who 
delivered  the  opinion  for  the  court,  after  dt- 
'  ing  Baker  v.  Newton,  22  Okl.  658,  98  Pac. 
9S1,  to  the  effect  that  this  court  has  the 
power  to  issue  the  common-law  writ  of  cer- 
tiorari, states  as  follows: 

"The  scope  of  a  writ  of  certiorari  was  quite 
limited  at  common  law,  and  is  therefore  like- 
wise limited  in  this  state;  the  proceedings  up- 
on the  return  are  confined  solely  to  the  record  of 
the  lower  court  or  tribunal,  and  the  writ  will 
issue  only  in  cases  whera  no  appeal  or  proceed- 
ing in  error  lies,  and,  ordinarily,  where  the 
WTtmg  or  injury  cannot  otherwise  be  corrected. 
The  purpose  of  the  writ  in  all  cases  is  to  pre- 
vent injustice.  It  is  not  a  writ  of  right,  but  is 
to  l>e  granted '  or  not  in  the  exercise  of  sound 
judicial  discretion." 

[2]  If  the  purpose  of  the  writ  in  all  cases 
is  to  prevent  injustice  and  Is  to  be  granted 
or  not  In  the  exercise  of  sound  Judicial  dis- 
cretion, then,'  in  view  of  the  stipulation  as 
to  the  facts  entered  into  by  the  petitioner, 
the  writ  prayed  for  herein  surely  should 
not  be  issued. 

The  second  contention  of  the  petitioner  Is 
to  the  effect  that,  inasmuch  as  the  statutes  of 
the  state  in  force  when  these  assessments 
were  made  provided  in  effect  that  all  banks, 
state  and  national,  shall  be  assessed  upon  the 
net  value  of  their  moneyed  capital,  surplus, 
and  undivided  profits,  less  the  assessed 
valuation  of  any  real  estate  owned  by  such 
corporation,  etc.,  in  so  far  as  they  relate  to 
national  banks,  they  are  in  conflict  "with  sec- 
tion 6219,  Revised  Statutes  of  the  United 
States,  which  provides,  in  effect,  that  'nei- 
ther the  state  nor  any  of  its  officers  have  au- 


thority to  tax  national  banks  other  than  up- 
on their  shares  and  the  real  estate  belong- 
in;  to  such  banks.  It  does  not  seem  to  us 
that  this  question  is  available  to  the  petition- 
er in  this  proceeding.  The  record  before  us 
shows  that  the  l>ank  submitted  to  the  reg- 
ular assessments  actually  made  against  it 
for  the  years  1908  and  1909,  returning  its 
property  for  assessment  and  taxation  upon 
the  forms  required  by  the  state  statutes  tbeu 
in  force  prescribing  the  mode  of  listing  and 
taxing  the  property  of  all  banks,  state  and 
national,  and  actually  paid  the  taxes  thus 
assessed  against  it  upon  an  undervalued 
basis.  Having  thus  acquiesced  in  this  mode 
of  assessment  and  voluntarily  returned  cer- 
tain property  as  taxable,  the  bank  Is  not  now 
in  a  position  to  Insist  that  the  mode  of  assess- 
ment employed  against  it  is  invalid,  merely 
because  it  is  called  upon  to  pay  taxes  upon 
property  which  was  returned  by  it  as  taxable 
upon  the  basis  of  its  fair  cash  value.  8  Cyc. 
787,  791,  794,  and  notes. 

Moreover,  whilst  it  is  true  generally  that 
the  power  of  a  state  to  tax  national  banks 
is  confined  to  a  taxation  of  the  shares  of 
stock  in  the  names  of  the  shareholders,  and 
to  an  assessment  of  the  real  estate  of  the 
bank  (Owensboro  Nat.  Bank  v.  City  of  Owens- 
boro,  173  U.  S.  664,  19  Sup.  Ct.  637,  43  U  Ed. 
850),  still  an  assessment  of  the  shares  of 
stock  in  the  name  of  the  bank  Is  not  nece;:- 
sarlly  fatal  to  the  validity  of  the  tax.  It  is 
well  settled  that  the  state,  in  taxing  the 
shares  of  stock  of  national  Imnks,  may  assess 
the  same  in  soUdo  to  the  bank,  and  require 
the  bank  as  the  agent  of  the  shareholders  to 
pay  the  tax  upon  the  shares,  and  to  retain 
the  dividends  belonging  to  the  shareholders, 
or  to  sell  their  stock  to  reimburse  said  bank 
for  any  taxes  so  paid.  This  is  the  effect  of 
sections  5950,  5953,.Wil»pn'B  Rev.  Stat  1903; 
and  such  statutes  have  been  upheld  in  In  re 
Assessment  First  Nat  Bank,  160  Pac.  409: 
Louigvilie  first  Nat.  Bank  v.  Kentucky,  9 
Wall.  353,  19  L.  Ed-  701 ;  Aberdeen  First  Xat. 
Bank  V.  Chehalis  County,  166  XT.  S.  440,  17 
Sup.  Ct  620,  41  li.  Ed.  1069. 

It  will  be  observed  that  the  property  in- 
volved in  the  case  at  bar  consists  of  taxable 
shares  of  stock  of  the  bank  which  it  was 
agreed  were  underassessed  and  undervalued 
for  taxation  for  the  year  1908  $11,000,  and 
for  the  year  1909  $19,000.  As  this  is  the  pre- 
cise property  upon  which  taxes  are  required 
to  be  paid  at  its  stipulated  fair  cash  value, 
by  the  order  of  the  county  court,  we  are 
unable  to  perceive  any  Just  ground  for  tlie 
issuance  of  a  writ  of  certiorari,  which,  we 
have  seen,  is  not  a  writ  of  right,  but  a  dis- 
cretionary writ,  whidi  the  courts  grant  or  re- 
fuse  as  Justice  may  seem  to  require. 

For  the  i*asons  stated,  the  writ  of  certi- 
orari Is  denied. 

SHARP,  O.  J.,  and  HARDX.  TURN£B, 
and  THACKER,  JJ.,  concur. 
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JONES  T.  JONES.     (N».  875a) 
(Sopreme  Goart  of  Oklahoma.    April  10,  1917.) 

{Svllalut  iv  tke  Cowrt.) 

1.    A2>PKAI.  AND  EiBBOB  «=a362(3)— AUXNDIfENT 

OF  Cboss-Petition  in  Eebo«— Time. 

Where  the  original  cross-petition  in  error, 
assigned  as  error  the  action  of  the  court  in  over- 
rulins  plaintiff's  motion  for  a  new  trial,  which 
motion  contained  as  one  of  the  groands  therefor 
that  "tb«  judgment  of  the  trial  court  in  finding 
the  marriage  between  plaintiff  and  defendant 
was  illegal  and  void  is  not  sustained  by  sufl- 
cient  eTidence  and  is  contrary  to  law,"  the  peti- 
ticHi  in  error  may  be  amended  after  the  expira- 
tion of  the  time  in  which  such  cross-appeaJ  must 
be  filed  by  adding  an  assignment  that  "the  judg- 
ment of  the  court  in  finding  the  marriage  be- 
tween plaintiff  and  defendant  illegal  and  yoid  ia 
not  supported  by  sufficient  evidence  and  ia  con- 
trary to  law. 

2.    MakBIAOE    C=>40(11)   —  PBESnUFTION    AND 

Burden  of  Proof. 

The  burden  is  upon  the  person  who  asserts 
the  iUegality  of  a  marriage  to  prove  such  ille- 
gality, and,  where  a  second  marriage  is  shown  as 
a  fact,  a  strong  presumption  exists  in  favor  of 
its  legality,  which  is  not  overcome  by  mere  proof 
of  a  prior  marriage  and  that  the  wife  had  not  ob- 
tained a  divorce  before  her  second  marriage. 
The  party  attacking  such  second  marriage  luks 
the  burden  of  showing  that  neither  party  to  the 
first  marriage  had  obtained  a  divorce. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  |  88.] 

3.  Divorce  <S=»249(1)— Disposition  or  Pbop- 

KBTT — OBDKR  of  COITBT— STATUTK. 

Section  4966,  Bev.  Laws  1910,  authorizes 
the  court,  in  any  case  where  a  divorce  is  refused, 
to  make  such  order  as  may  be  proper,  equitable, 
and  jnst  for  the  disposition  and  division  of  the 
property  of  the  parties  or  either  of  them,  hav- 
ing due  regard  to  the  time  and  manner  of  ac- 
quiring such  property,  whether  the  title  thereto 
be  in  either  or  both  of  said  parties. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  }}  701-703.] 

Error  from  District  Court,  Cre^  County; 
Kmest  B.  Hughes,  Judge. 

Acti<»  by  Lulu  Jones  against  Jason  Jones 
for  a  divorce  and  alimony,  in  which  defend- 
ant filed  an  answer  and  cross-petiticMi.  Pe- 
tition dismissed,  and  marriage  between  the 
parties  annulled,  and  a  division  of  the  prop- 
erty decreed  between  the  parties,  and  from 
the  decree  of  division  defendant  appeals,  and 
from  that,  and  from  the  dismissal  of  the  pe- 
tition and  the  annulment  of  the  marriage, 
plaintiff  brings  error.  Decree  annulling  the 
marriage  contract  reversed,  and  in  all  other 
tilings  affirmed. 

Blake  &  Hazlett,  of  Tulsa,  for  plaintiff  in 
error.  T.  L.  Blakemore,  of  Sapulpa,  for  de- 
fendant in  error. 

HARDY,  J.  Lulu  Jones,  as  plaintiff,  com- 
menced this  action  against  Jason  Jones,  as 
defendant,  for  a  divorce  and  alimony.  De- 
fendant filed  answer  and  cross-petition,  in 
which  he  denied  the  allegations  of  plaintiff's 
petition,  and,  in  addition  to  other  matters, 
alleged  that,  at  the  time  of  the  marriage  be- 


tween plaintiff  and  defendant,  •  plaintiff  was 
the  lawful  wife  of  one  Lewis  Morgan,  and 
prayed  an  annulment  of  the  pretended  mar- 
riage between  the  parties  on  that  ground. 
Upon  a  trial,  the  court  found. that  plaintiff's 
prayer  for  divorce  should  be  denied  and  dis- 
missed her  petition,  and  further  found  that 
the  marriage  between  the  parties  was  ille- 
gal and  void  because  of  plaintiff's  prior  mar- 
riage with  said  Morgan,  and  annulled  and 
canceled  the  same  and  decreed  a  division  of 
the  property  accumulated  l)etween  the  par- 
ties. From  the  decree  dividing  the  property, 
defendant  prosecutes  an  appeal,  and  plain- 
tiff appeals  from  the  decree  denying  her 
prayer  for  divorce  and  declaring  the  marriage 
contract  null  and  void,  and  also  appeals  from 
the  decree  dividing  the  property. 

[1]  In  her  original  cross-petition  in  error, 
plaintiff  assigned,  among  other  things,  that 
the  court  erred  in  overruling  her  motion  for 
a  new  triaL  On  January  20,  1917,  she  filed 
an  amended  petition  in  error,  in  which,  by 
way  of  amendment  to  her  original  petition, 
it  was  assigned  tliat  the  court  erred  in  find- 
ing that  the  marriage  of  the  plaintiff  In  er- 
ror and  defendant  in  error  was  Illegal  and 
void,  and  that  said  finding  is  not  supported 
by  sufficient  evidence  and  is  contrary  to  law. 
Motion  is  made  to  strike  the  amended  peti- 
tion in  error  for  the  reason  that  same  was 
not  filed  within  four  months  from  the  rendi- 
tion of  the  order  appealed  from,  that  being 
the' time  fixed  by  statute  in  which  appeals 
must  be  taken  from  judgments  granting  a 
decree  of  divorce.  Section  4971,  Bev.  L. 
1910.  The  original  petition  assigned  error 
upon  the  order  overruling  the  motion  for  a 
new  trial,  and  this  was  sufficient  to  present 
for  review  all  of  the  questions  raised  in  the 
motion  for  a  new  trial.  Hodges  v.  Alexan- 
der, 44  Okl.  598,  145  Pac.  809;  Rowsey  v. 
Jameson  et  al.,  149  Pac.  880.  This  assign- 
ment in  the  original  petition  In  error  vras 
sufficient  to  present  this  question,  as  the  mo- 
tion for  a  new  trial  urged  as  one  of  the 
grounds  therefor  that  the  judgment  of  the 
court  in  finding  that  the  marriage  of  the 
plaintiff  and  defendant  was  Illegal  and  void 
is  not  sustained  by  sufficient  evidence  and  is 
contrary  to  law.  The  amendment  filed  sim- 
ply amounted  to  a  formal  assignment  of  a 
matter  that  was  ali-eady  embraced  in  the 
original  petition  and  which  might  liave  been 
urged  thereunder,  and  was  simply  an  amend- 
ment as  to  form,  and  the  motion  to  strike 
the  amended  petition  in  error  is  therefore 
overruled.  McOonnell  v.  Cory^  33  Okl.  607, 
127  Pac.  259. 

[21  Plaintiff  urges  that  the  decree  annul- 
lifig  the  marriage  contract  is  not  supported 
by  the  evidence.  Counsel  have  not  set  out 
an  abstract  of  the  testimony  In  their  briefs, 
nor  have  they  indexed  the  record  as  required 
by  the  rules  of  the  court,  and  the  work  of 
preparing  an  opinion  in  this  case  has  been 
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attended  wltb  much  more  work  than  would 
have  been  required  had  counsel  observed 
these  rules,  which  are  intended  to  lighten  the 
labors  of  the  court  and  exi>edite  the  dispo- 
sition of  business.  Plaintiff  and  defendant 
were  married  in  Bell  county,  Ky.,  in  the 
month  of  May,  1903,  and  lived  together  as 
husband  and  wife  until  about  November, 
1015,  when  the  separation  occurred.  No  chil- 
dren were  bom  to  them.  During  the  period 
of  their  cohabitation,  by  their  Joint  efforts, 
they  accumulated  considerable  property. 
Some  years  prior  to  her  marriage  with  de- 
fendant, plaintiff  had  been  married  to  one 
T^ewls  Morgan,  from  whom  she  separated 
about  a  year  and  a  half  or  two  years  prior 
to  the  month  of  October,  1902.  In  October, 
1902,  a  Jury  in  the  county  court  of  Whitley 
county,  B^.,  found  said  Morgan  to  be  insane, 
and  on  that  date  he;  was  committed  to  an 
asylum  for  the  insane  at  Iiakeland,  Ky.,  to 
wlilch  institution  he  was  sent,  where  he  died 
in  1906.  Plaintiff  testified  that  she  never 
obtained  a  divorce  from  Lewis  Morgan  and 
did  not  know  whether  he  had  obtained  one 
from  her.  Other  witnesses  testifled  that 
they  had  known  Morgan  intimately,  and  that, 
so  far  as  they  knew,  he  had  never  obtain- 
ed a  divorce  from  plaintiff,  and  that,  had 
he  obtained  such  divorce,  they  would  have 
known  it  At  the  time  plaintiff  and  Mor- 
gan separated,  they  were  living  in  Tennes- 
see, and,  immediately  after  the  separation, 
both  of  them  went  to  Whitley  county, 
Ky.,  and  established  a  residence  which  was 
maintained  by  each  of  them  until  Morgan 
was  adjudged  insane  and  sent  to  the  asylum. 
Under  the  statutes  of  Kentucky,  a  residence 
of  one  year  in  that  state  is  required  before 
an  action  for  divorce  may  be  commenced. 
Ky.  Stat.  1903,  §  2120.  It  is  conceded  by  both 
parties  that  approximately  1%  years  elapsed 
between  the  time  plaintiff  and  Morgan  sepa- 
rated and  the  time  that  Morgan  was  adjudg- 
ed Insane.  This  would  allow  6  months  with- 
in which  he  could  have  secured  a  divorce  un- 
der the  laws  of  that  state  which  must  have 
been  obtained,  if  obtained,  by  him  in  Whitley 
county.  There  is  no  proof  that  such  a  de- 
cree was  not  granted  to  Morgan  in  that 
county.  Defendant  insists  that,  plaintiff  l>e- 
Ing  a  resident  of  such  county,  personal  serv- 
ice must  have  been  had  upon  her,  and  that 
she  would  have  had  knowledge  thereof  if  a 
decree  had  been  granted,  and  that  a  decree 
based  upon  service  by  publication  would  be 
void.  We  do  not  understand  the  law  to  be 
that  a  decree  based  upon  service  by  publica- 
tion is  void,  even  though  the  party  may  have 
been  a  legal  resident  of  the  county  at  tlie 
time.  It  is  not  made  to  appear  what  the 
laws  of  Kentucky  upon  this  point  are,  and, 
in  the  absence  of  such  a  showing,  we  will 
presume  that  they  are  the  same  as  the  laws 
of  this  state.  Steward  v.  Commonwealth 
Nat.  Bank,  29  Okl.  754,  119  Pac.  21G. 
Our  statute  permits  service  by  publicatioa 


where  a  person  is  a  resident  of  the  oouutr 
and  has  left  the  state  or  departed  from  the 
county  of  his  residence  to  avoid  the  service 
of  summons  or  so  conceals  himself  that  sum- 
mons cannot  be  served  upon  him.    Bev.  Laws 
1910,  I  4722.    See,  also,  section  57.  Ky.  Codes 
1906.     In  such  cases,  service  by  publication 
would  be  sufficient  to  support  a  decree.    The 
burden  is  upon  a  person  who  asserts  the  il- 
legality of  a  marriage  to  prove  such  illegali- 
ty, and,  where  a  second  marriage  Is  shown 
as  a  fact,  a  strong  presumption  exists  in  fa- 
vor of  Its  legality  which  is  not  oreroome  by 
mere  proof  of  a  prior  marriage  and  that  the 
wife  had  not  obtained  a  divorce  before  her 
second  marriage.    The  parties  attacking  such 
second  marriage  have  the  burden  of  proof  to 
show  that  neither  party  to  the  first  marrinj^ 
had  obtained  a  divorce.    Goadiman  v.  Sims 
et  al.,  36  Okl.  686,  129  Paa  845;  Clarkson 
et  al.  V.  Washington  et  al.,  38  Okl.  4.  131 
Pac.  935;   Halle  v.  Hale,   40  Okl.  101,  ISS 
Pac.  1143;  Chancey  v.  Whlnnery,  147  Pac. 
1036;  James  v.  Adams,  155  Pac.  1121;  I/ewls 
et  al.  V.  Lewis,  158  Pac.  36a 

In  Halle  v.  Hale,  plaintiff  testifled  that  sbe 
had  never  obtained  a  divorce  from  her  first 
husband,  but  did  not  testify  as  to  whether 
he  obtained  a  divorce  from  her,  and  that  by 
such  divorce  their  marriage  relations  were 
dissolved.  The  defendant  Introduced  deposi- 
tions of  the  clerks  of  the  circuit  courts  of 
three  counties  la  Illinois  and  one  county  lo 
Texas  in  which  counties  the  plaintiff's  for- 
mer husband  liad  at  different  times  resided. 
The  court  held  that  this  evidence  did  not 
establish  that  the  counties  named  In  the  dep- 
ositions were  the  only  counties  in  which  said 
former  husband  resided  during  said  time,  or 
that  said  courts  were  the  only  courts  that 
had  Jurisdiction  to  grant  him  a  divorce,  and 
it  was  held  that  the  trial  court  did  not  err 
in  his  finding  to  the  effect  that  the  presump- 
tion in  favor  of  the  last  marriage  had  not 
been  overcome. 

In  Chancey  v.  Whlnnery,  147  Pac.  1036,  It 
was  said: 

"Every  intendment  of  law  is  in  favor  of  matri- 
mony. The  law  is  so  positive  in  requiring:  a  par- 
ty who  asserts  the  illegality  of  a  marriage  U 
talte  the  burden  of  proving  it,  that  such  require- 
ment ia  in  force,  even  though  it  involve  the 
proving  a  negative.  When  a  marriage  has  been 
shown  in  evidence,  whether  regular  or  irregular, 
and  (whatever  the  form  of  the  proofs,  the  law 
raises  a  presumption  of  its  legality,  not  onl; 
casting  the  burden  of  proof  on  the  party  object- 
ing, but  requiring  him  throughout  and  in  every 
particular  plainly  to  make  the  facts  appear, 
against  the  constant  pressure  of  this  presump- 
tion, that  it  is  illegal  and  void." 

The  evidence  offered  by  defendant  did  not 
show  that  a  decree  was  not  granted  In  Wliit- 
ley  county,  Ky.,  but  does  show  a  residence  la 
that  county  by  Morgan  of  at  least  18  moaths 
prior  to  his  having  been  adjudged  Insane, 
and  that,  after  the  requirement  as  to  resi- 
dence of  the  laws  of  that  state  had  been  sat- 
isfied, approximately  six  months  elapsed  dur- 
ing which  time  au  actioo-^jXHild  taavs  beea 
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commenced  by  him  and  prosecuted  to  a  de- 
cree, and   the  failure  of  defendant  to  prove 
tbat    no    decree  had  been  rendered  In  the 
court  In   that  county  having  Jurisdiction  of 
sucb  proceedings  does  not  meet  the  require- 
ments of  the  nle  above  stated.    It  is  said  In 
this    connection    that,   by   their  verdict  ad- 
Judging  Morgan  to  be  Insane,  the  Jury  found 
that  he  tiad  been  Insane  for  some  years  prior 
thereto  ;    hut  the  effect  of  such  a  Judgment  as 
this  has  been  determined  by  the  Court  of  Ap- 
peals of  Kentucky  In  the  case  of  Hopson  v. 
Boyd,  e  B.  Mon.  (Ky.)  296,  In  which  It  was 
held  that  the  finding  by  a  Jury  In  a  lunacy 
case  that  Insanity  had  existed  for  a  period 
of  years  before  the  adjudication,  and  where 
the  inquiry  was  confined  to  the  condition  of 
the  Insane  person  at  the  time  of  the  Inquest, 
that  any  adjudication  as  to  his  prior  condi- 
tion ^ould  not  even  raise  a  presumption  that 
such  was  the  condition  of  the  person  prior  to 
that  time,  and  such  finding  was  entitled  to 
very  slight  consideration. 

Defendant  says  that,  if  this  court  Is  of  the 
c^lnlon   that  the  finding  of  the  trial  Court 
annulling  the  marriage  contract  Is  not  sup- 
ported by  and  Is  contrary  to  the  evidence,  he 
does   not  ask  for  any  further  relief,  other 
than  with  respect  to  the  division  of  the  prop- 
erty, and  that  this  court  should  leave  the 
parties  where  It  found  them.     The  plaintiff 
states  In  her  brief  that,  although  confident 
she  has  sustained  the  allegations  of  her  pe-_ 
tltlon  as  to  the  grounds  of  divorce  allied  by' 
her.  In  view  of  the  conflict  in  the  evidence  in 
material  particulars,  it  could  not  be  said  that 
the  Judgm^it  denying  her  a  decree  of  divorce 
is  against  the  preponderance  of  the  evidence. 
Having  determined  that  the  decree  annulling 
the   marriage   contract  should   be   reversed, 
there  is  nothing  left  for  further  considera- 
tion except  the  respective  claims  of  the  par- 
ties with  reference  to  the  property. 

[3]  Defendant  strenuously  Insists  tliat,  in- 
asmuch as  the  marriage  contract  was  void 
and  the  relation  meretricious,  plaintiff  was 
not  entitled  to  any  portion  of  the  property, 
although  accumulated  by  their  Joint  efforts. 
A  discussion  of  this  proposition  is  not  neces- 
sary, as  we  have  determined  in  favor  of  the 
validity  of  the  marriage  contract  between 
the  parties. 
Section  4966,  Hev.  L.  1910,  is  as  foUows: 
"When  the  parties  appear  to  be  in  equal  wrong 
the  court  may,  in  its  discretion,  refuse  to  grant 
t  divorce,  and  In  any  such  case  or  in  any  other 
caae  where  a  divorce  is  refused,  the  court  may 
lor  good  cause  shown  malse  such  order  as  may 
be  proper  for  the  custody,  maintenance,  and  ed- 
ucation of  the  children,  and  for  the  control  and 
eqoitable  division  and  disposition  of  the  proper- 
ty of  the  parties,  or  of  either  of  them,  as  may 
be  proper,  equitable  and  just,  having  due  regard 
to  the  time  and  manner  of  acquiring  such  prop- 
erty, whether  the  title  thereto  be  In  either  or 
both  of  said  parties." 

Under  this  section,  the  court  was  possess- 
ed of  ample  authority  to  make  an  order  of 
division  as  between  the  parties.    Its  author- 
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Ity  to  make  such  order  Is  not  limited  to  cas- 
es where  the  parties  appear  to  be  in  equal 
wrong,  but  it  is  expressly  enacted  that,  "in 
any  other  case  where  a  divorce  Is  refused," 
the  court  may,  for  good  cause  shown,  make 
such  order  as  may  be  proper.  That  good 
cause  was  shown  in  this  case  we  think  can- 
not be  successfully  controverted.  The  prop- 
erty is  admittedly  the  Joint  accumulation  of 
the  parties;  they  had  been  married  a  num- 
ber of  years,  daring  which  time  they  had 
Uved  together  as  husband  and  wife.  Plain- 
tiff is  shown  to  have  beea.  an  industrious  and 
hard-working  woman,  performing  not  only 
the  customary  honsehold  work,  but  assisting 
defendant  in  his  labors  and  in  his  business, 
assisting  in  the  work  of  cultivating  the 
crops,  and  in  various  ways  helping  him  to 
accumulate  the  property. 

In  Busenbark  t.  Busenbark,  33  Kan.  572, 
7  Pac.  246,  the  Supreifie  Oourt  of  Kansas,  In 
construing  section  643  of  the  C!ode  of  that 
state,  which  Is  very  similar  to  section  4966, 
sustained  the  authority  of  the  court  to  award 
a  division  of  the  property,  although  a  divorce 
pras  denied,  where  the  parties  were  In  equal 
fault.  The  purpose  of  the  statute  seems 
clear.  It  would  be  manifestly  unjust  where 
parties,  as  here,  had  lived  together  a  number 
of  years,  and  by  their  Joint  efforts  had  ac- 
cumulated considerable  property,  to  permit 
one  of  the  parties,  upon  a  separatlcn,  to  take 
possession  of  and  keep  all  of  their  Joint  prop- 
erty and  turn  the  other  afoot,  without  any 
means  of  support  or  sustenance,  except  bis 
or  her  own  personal  efforts,  and  deprive  him 
of  any  and  all  Interest  in  the  property  which 
they  helped  to  acquire  and  in  which  they  had 
an  interest. 

Was  the  distribution  awarded  by  the  court 
equitable  and  Just  under  the  circumstances? 
Plaintiff  insists  that  she  is  entitled  to  one- 
half  of  the  Joint  accumulation,  while,  on  the 
other  hand,  the  defendant  denies  her  right  to 
any  portion  of  the  property.  The  standard 
by  which  the  trial  court  is  to  be  governed  is 
that  the  order  must  be  equitable  and  Just  un- 
der the  circumstances.  Counsel  have  not 
pointed  out  to  us  any  facts  or  circumstances 
or  any  evidence  that  would  show  the  order  of 
the  trial  court  to  be  inequitable  or  unjust 
under  the  drctunstances  and  call  our  atten- 
tion to  no  authorities  which  determine  as  a 
matter  of  law  that  she  Is  or  is  not  entitled 
to  any  specific  portion  of  the  property.  The 
portion  which  plaintiff  was  entitled  to  re- 
cover was  left  by  the  above  statute  to  be  de- 
termined by  the  trial  court  under  all  the 
facts  and  circumstances,  and,  having  made 
such  division,  we  are  not  prepared  to  say 
that  it  was  not  equitable  and  Just  under  the 
circumstances. 

Tbat  portion  of  the  decree  holding  the 
marriage  contract  to  be  Illegal  and  meretri- 
cious and  canceling  and  annulling  the  same 
is  reversed,  and  the  Judgment  in  all  things 
else  is  affirmed.    All  the  Justices  concur. 
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SCHOOL  DIST.  NO.  19  et  aL  v.  PAEBISH. 

(No.  8642.) 
(Supreme  Court  of  Oklahoma.    April  10,  1917.) 

(Syttdbut  fry  the  Court.) 

1.  Schools  and  School  Distbicts  «=969— 
Location  op  Schoolhousk— Statxtte. 

The  relocation  of  a  scboolhouse  in  a  school 
district  containing  a  town  or  village  qualified 
to  vote  at  school  district  elections  is  goremed 
by  sections  18  and  15,  art.  3,  c.  219,  Session 
I/aws  1913. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  174.] 

2.  Schools   and   School  Distbicts  <&=>69— 
Relocation     of    Schoolhousk— Duty     of 

DlSIElCT  BOABD. 

If  at  a  meeting  of  the  voters  of  such  district 
the  voters  by  a  two-thirds  vote,  in  a  district 
having  a  scboolhouse  the  value  of  which  is  less 
than  $500,  determine  to  relocate  the  school- 
house,  it  then  becomes  the  duty  of  the  board  of 
said  district  to  locate  said  scboolhouse  at  some 
point  in  said  district  in  or  adjoining  such  town 
or  village. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  174.] 

Error  from  District  Court,  Pawnee  County ; 
Conn  Linn,  Judge.  • 

Suit  In  equity  for  an  Injunction  by  G.  W. 
Parrlsh  against  School  District  No.  19,  C.  E. 
Davles,  clerk,  R.  A.  Johnson,  director,  and 
J.  F.  Bussell,  member.  Judgment  for  plain- 
tiff on  the  pleadings,  and  temporary  Injunc- 
tion made  permanent,  and  defendants  bring 
error.  Reversed,  and  cause  remanded,  with 
directions. 

Redmond  S.  Cole,  of  Pawnee,  for  plaintiffs 
la  error.  F.  C'  Shoemaker,  of  Pa,wnee,  for 
defendant  in  error. 


KANE,  J.  This  was  a  suit  In  equity,  where- 
in the  defendant  In  error,  plaintiff  below, 
prayed  for  a  perpetnal  Injunction  against  the 
plaintiffs  In  error,  defendants  below,  enjoin- 
ing them  from  condemning  a  certain  part  or 
parcel  of  his  land  for  the  purpose  of  locating 
a  scboolhouse .  thereon.  After  the  issues 
were  made  up,  the  plaintiff  filed  a  motion 
for  judgment  upon  the  pleadings,  which  mo- 
tion was  sustained  by  the  trial  court ;  where- 
upon the  temporary  injunction  theretofore  is- 
sued was  made  permanent.  It  is  to  reverse 
this  action  of  the  trial  court  that  this  proceed- 
ing In  error  was  commenced. 

[1]  The  case  below  seems  to  have  turned 
on  the  question  whether  the  applicable  pro- 
visions of  the  law  empower  the  school  board 
of  the  district,  or  the  Inhabitants  thereof  by 
rote,  to  choose  the  site  for  the  relocation  of  a 
scboolhouse.  In  the  case  at  bar  it  seems  that 
one-third  of  the  voters  of  school  district  No. 
19  signed  a  petition  for  a  special  meeting  for 
the  purpose  of  determining  the  relocation  of 
the  scboolhouse  in  said  district,  and  that  at 
the  election  .which  was  called  by  the  district 
board  pursuant  to  said  petition  the  electors 
were  provided  with  a  ballot  on  which  was 
written  the  words,  "For  removal  of  site," 


"Against  removal  of  site."  The-  election  re- 
sulted In  a  vote  of  more  than  two-thirds  be- 
ing cast  "For  removal  of  site;"  and  that 
thereupon  the  school  board  selected  a  ^te  i 
on  the  land  of  the  plaintiff,  wblcb  adjoined 
the  village  of  Skedee,  situated  within  said  i 
district  The  trial  court  sustained,  the  mo- 
tion for  judgment  on  the  pleadings,  "for  the 
reason  that  the  qualified  electors  of  said  dis- 
trict, and  not  the  board  of  directors  thereof, 
are  authorized  to  choose  the  new  site."  This 
conclusion,  undoubtedly,  is  based  upon  the 
theory  that  the  case  Is  governed  by  section  9, 
art  3,  c.  219,  Session  Laws  1913,  wliicb  pro- 
vides: 

"The  inhabitants  qualified  to  vote  at  a  school 
meeting  lawfully  assembled  shall  have  pow- 
er:   ••    * 

"Fourth.  To  designate  by  vote  a  site  tor  the 
district  scboolhouse:  Provided,  that  the  desig- 
nation of  a  site  for  a  district  scboolhouse  shuU 
not  l>e  over  one-half  mile  from  the  center  of 
said  district." 

In  this  we  think  the  court  was  In  error. 
School  district  No.  19  appears  to  be  a  district 
containing  a  town  or  village  qualified  to  rote 
in  the  school  district  election.  In  such  dis- 
tricts the  matter  of  determining  the  reloca- 
tion of  the  schoolhouse  is  governed  by  section 
15,  art  3,  c  219,  Session  laws  1913,  which 
provides : 

"Upon  the  petition  of  one-third  of  the  voters 
of  any  school  district  in  Oklahoma,  and  in  any 
district  containing  a  town  or  village,  qualified 
to  vote  at  a  school  district  dection,  the  district 
board  of  said  district  shall  call  a  meeting  of  the 
voters  of  said  district  at  the  schoolhouse  there- 
in in  the  manner  provided  by  law  for  calling 
special  meetings  for  the  purpose  of  determining 
tne  relocation  of  the  scboolhouse  in  said  dis- 
trict If  at  such  meeting  the  voters  of  the  dis- 
trict, by  vote  of  two- thirds  of  the  resident 
voters  of  the  district  voting,  determine  to  relo- 
cate the  schoolhouse  in  said  district  within  the 
school  district,  the  board  of  said  district  shall 
locate  the  schoolhouse  at  some  point  in  said 
district  in  or  adjoining  snch  town  or  village." 

[2]  Construing  the  foregoing  acts  together, 
it  seems  quite  apparent  that  in  the  first  in- 
stance the  power  to  designate  the  site  for  a 
schoolhouse  is  in  the  inhabitants  qualified  to 
vote,  but  in  districts  containing  a  town  or 
village  qualified  to  vote  at  a  school  district 
election,  whilst  the  matter  of  determlniiig 
whether  there  shall  be  a  relocation  of  the 
schoolhouse  is  for  the  voters,  the  duty  of 
locating  the  schoolhouse  at  a  particular  point 
In  the  district  is  for  the  board.  Thus  con- 
strued, there  is  no  apparent  conflict  between 
these  two  sections.  The  former  provides  for 
the  designation  by  vote  of  a  site  for  the  dis- 
trict schoolhouse  in  the  first  instance  in  all 
cases.  The  latter  provides  for  the  reloca- 
tion of  the  schoolhouse  in  any  district  coo- 
taining  a  town  or  village  qualified  to  vote 
at  a  school  district  election.  In  the  Ut- 
ter case  the  question  Is  whether  there  shall 
be  a  relocation  of  the  schoolhouse;  and  if 
this  question  is  answered  in  the  afifirmattre 
by  vote  of  two-thirds  of  the  resident  voters 
of  the  district,  then  the  board  of  said  district 
shall  locate  said  schoolhouse  at  some  point 
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In  said '  district  In  or  adjoining  such  town  or 
village,  provided  the  value  of  the  achoolhouse 
Is  less  tban  $500.  By  section  13  of  the  same 
article  It  ia  provided  that : 

"In  acliool  districts  having  schoolhouses  the 
valae  of  -vehidi  is  not  less  than  five  hundred  dol- 
lars, the  sdMoUiouse  site  shall  not  be  changed, 
except  by  a  vote  of  at  least  three-fiftlis  of  tlie 
legal  voters  of  such  district  voting  in  favor  of 
such   chanffe." 

This,  •we  gather  from  the  pleadings,  Is  pre- 
cisely  ■what  ,was  done  in  the  Instant  case. 
School  district  No.  19  having  a  schoolhouse 
the  value  of  which  is  less  than  $500,  the  in- 
habitants of  the  district  qualified  to  vote  de- 
cided by  a  vote  of  two-thirds  of  the  resident 
voters  to  relocate  the  schoolhouse ;  whereupon 
the  board  located  the  schoolhouse  upon  the 
tract  of  land  herein  Involved,  which,  It  ap- 
pears, adjoins  the  town  or  village  of  Skedee,  a 
town  or  village  situated  within  said  district 
U-aaWfled  to  vote  at  school  district  elections. 
There  are  other  questions  argued  by  coun- 
sel for  the  parties  in  their  briefs,  but  as  the 
one  ^ve  have  decided  was  the  only  question 
passed  upon  by  the  trial  court,  we  will  leave 
tbe  remaining  ones  open  nntil  the  trial  court 
is  given  an  opportunity  to  pass  upon  them  In 
the  light  of  the  conclusion  reached  herein. 

For  the  reason  stated,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  take  such  action 
as  may  be  necessary  not  inconsistent  with 
this  opinion. 

SHARP,  C.  J.,  and  HARDY,  TURNER, 
and  THACKER,  JJ.,  concur. 


LISTON  V.  NAIL,  et  al.     (No,  8408.) 
(Supreme  Court  of  Oklahoma.    April  10,  1917.) 

[Si/Ilabus  ly  the  Court.) 
Pleading  ig=3367(2)— Ambndment— Statutk. 
Ilev.  Liaws  1910,  §  4770,  authorizing  the 
court  to  require  a  petition,  so  indefinite  that  the 
precise  nature  of  the  charge  is  not  apparent  to 
be  amended,  CNoly  appUes  to  a  petition  which 
states  a  good  cause  of  action  and  to  defects  on 
its  face,  and  not  to  matters  omitted  which  would 
give  the  opposite  party  an  opportunity  to  demur. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  }§  64,  1174.] 

Error  from  Superior  Court,  Tulsa  County ; 
M.  A.  Breckinridge,  Judge. 

Suit  by  G.  M.  Liston  against  James  Nail 
and  others.  Judgment  for  defendants  dls- 
misslug  the  suit,  and  plaintifC  brings  error. 
Reversed  and  remanded,  with  directions  to 
set  aside  the  order,  and  reinstate  the  case 
with  leave  to  defendants  to  plead. 

Oiarles  L.  Flldes,  of  Tulsa,  for  plaintiff 
hi  error.  Randolph,  Haver  &  Shirk,  of  Tul- 
sa, for  defendants  in  error. 

TURNER,  J.  On  November  19,  1916,  In 
the  superior  court  of  Tulsa  county,  plaintiff 
In  error,   Q.   M.   Liston,   sued   James   Nail, 


Tate  Brady,  Geo.  G.  Bayne,  <3.  N.  Wright, 
J.  O.  Campbell,  E.  A.  Ross,  R.  O.  Brady,  M. 
A  Devlnna,  Jr.,  B.  M.  Wright,  and  Brady- 
Wright  Addition  0)mpany,  a  corporatlton, 
for  the  specific  performance  of  a  contract  In 
writing  growing  out  of  the  conveyance  of 
certain  lands  situated  In  said  comity.  The 
petition  substantially  states  that:  On  July 
1, 1907,  defendant  James  Nail  was  "then  and 
tiiere  seized  and  possessed  of"  a  certain 
tract  of  land  described;  that  he  entered  into 
a  contract  with  said  defendant  whereby  he 
promised  and  agreed  to  sell  and  In  ten  da.vs 
convey  by  warranty  deed  said  lands  to  him 
for  $3,500— the  said  James  Nail  acknowl- 
edging receipt  of  $100  as  part  payment  of  the 
purchase  ^rice,  as  shown  by  contract  attach- 
ed to  the  petition  as  a  part  thereof;  that 
pending  the  execution  of  said  deed,  on  Au- 
gust 9,  1907,  defendant  Geo.  G.  Bayne  fraud- 
ulently Induced  said  James  Nail  to  execute 
a  deed  to  said  lands  to  him  for  the  consider- 
ation ndmed  in  the  contract  between  plaintiff 
and  Nail;  that  on  April  25,  1908,  defendant 
G.  N.  Wright,  with  full  knowledge  of  the 
fraud  and  the  existence  of  the  contract  be- 
tween plaintiff  and  Nail,  entered  Into  a  con- 
tract with  Bayne  to  purchase  said  lands 
from  Wm;  that  prior  to  the  execution  of 
said  contrad;  of  conveyance  by  Bayne  to 
Wright,  defendants  Wright  and  Tate  Brady, 
then  and  there  acting  as  the  agent  for  his 
wife,  R.  0.  Brady,  and  each  acting  as  the 
ag^nt  of  defendant  Devlnna,  promised  and 
agreed  with  plaintiff  that  they  would  divide 
equally  with  him  any  and  all  profits  that 
might  thereafter  accrue  from  the  sale  of 
said  premises,  in  consideration  that  plaintiff 
would  refrain  from  any  effort  In  the  courts 
or  otherwise  to  enforce  his  contract  of  sale 
with  Nail ;  that  plaintiff  has  faithfully  kept 
such  agreement;  that  defendants  G.  N. 
Wright  and  wife,  B.  M.  Wright,  Tate  Brady 
and  wife,  R.  C.  Brady,  and  Devlnna,  con- 
spiring with  each  other  to  defraud  plaintiff 
out  of  his  share  of  the  profits  In  the  subse- 
quent sales  of  said  premises.  Induced  de- 
fendants Bayne  to  execute  on  September  1, 
1909,  a  deed  to  defendants  Campbell  and  A. 
E.  Ross,  who,  on  March  10,  IfllO,  transferred 
said  premises  to  defendants  R.  C.  Brady  and 
G.  N.  Wright  and  M.  A.  Devlnna;  that  said 
defendants  then  proceeded  to  organize  a 
corporation  and  placed  said  premises,  after 
same  had  been  platted  into  lots  and  blocks 
and  named  it  Irving  Place  addition,  on  sale, 
and  are  selling  and  offering  the  same  for 
sale;  that  they  have  made  no  division  of 
profits  out  of  said  sales  as  agreed,  etc. 
Plaintiff '  prayed  for  a  specific  performance 
of  his  contract  with  Nail,  or,  tn  the  alterna- 
tive, for  an  accounting;  tliat  defendants  be 
restrained  from  offering  for  sale-  any  part 
of  said  premises ;  that  a  receiver  be  appoint- 
ed to  take  charge  of  said  premises,  and  for 
general  relief.     A  motion  to  make  the  pe- 
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tltlon  more  definite  and  certain  ^as  sus- 
tained, -whereupon  plaintiff  was  required  "to 
state  In  his  petition  whether  the  defendant 
James  Nail  was  on  July  1,  1907,  a  citizen  by 
blood  of  the  Creek  Nation  of  Indians,  and 
whether  the  land  described  In  the  plain- 
tiff's petition  was  a  portion  of  the  allotment 
of  the  said  James  NalL"  To  which  plain- 
tiff excepted,  and,  after  electing  to  stand  on 
his  petition,  defendants  moved  to  dismiss 
the  case,  which  was  done;  whereupon  plain- 
tiff brings  tile  case  here,  and,  in  effect,  as- 
signs that  the  court  abused  Its  discretion  In 
sustaining  the  motion. 

And  such  was  an  abuse  of  dl8cretl<»i. 
Rev.  Laws  1910,  S  4770,  provides  that  It  is 
only  "when  the  allegations  of  a  pleading  are 
so  indefinite  and  uncertain  that  the  precise 
nature  of  the  charge  or  defense  is  not  appar- 
ent, the  court  may  require  the  pleading  to 
be  made  definite  and  certain  by  amendment." 
There  Is  no  such  claim  here.  Neither  is  It 
contended  that  the  petition  falls  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. On  the  face  of  the  petition  the  pre- 
cise nature  of  the  charges.  In  effect,  is  that 
plaintiff  has  a  contract  for  the  conveyance 
of  land  which  he  is  entitled  to  have  one  of 
the  defendants  specifically  perform,  because, 
be  says,  the  same  was  executed  for  a  valu- 
able consideration  while  that  defendant  was 
the  owner  and  in  possession  of  the  land. 
The  further  charge  is  that,  after  the  con- 
tract was  made',  but  before  the  deed  was  ex- 
ecuted, another  defendant,  by  fraud,  pro- 
cured a  deed  to  the  land  from  the  defendant 
named,  and  that  It  has  come  into  the  hands 
of  certain  other  of  the  parties  defendant  by 
fraudulent  mesne  conveyances,  who  were 
disposing  of  it.  The  further  charge  is  that 
he  has  been  Induced  not  to  insist  on  his 
rights  to  a  specific  performance  of  his  con- 
tract under  promise  of  a  share  In  the  pro- 
ceeds of  the  sale,  which,  he  says,  has  not 
l)een  performed  and  insists  on  as  alternative 
relief  in  the  event  he  is  not  entitled  to  a 
specific  performance.  There  can  be  no 
question  that  the  allegations  are  sufficiently 
definite  and  certain  to  make  appear  (m  the 
face  of  the  petition  the  precise  nature  of  the 
charge.  When  such  is  the  state  of  the  plead- 
ing, the  motion  will  not  lie.  31  Cyc.  645, 
says,  apparent  from  a  casual  reading  of  the 
statute,  that  "the  motion  will  lie  only  when 
the  uncertainty  and  Indefiniteness  appears 
on  the  face  of  the  pleading,  and  even  then," 
says  the  same  authority,  "the  granting  of 
the  motion  lies  in  the  discretion  of  the 
court"  No  further  citation  of  authority  is 
necessary  to  support  a  point  so  clear,  but 
see  Bowers  et  aL  v.  Schuler,  64  Minn.  99, 
56  N.  W.  817;  Todd  v.  Minneapolis  &  St 
U  Ry.  Co.,  87  Minn.  368,  86  N.  W.  5;  Lee 
V.  Minneapolis  &  St  L.  Ky.  Co.,  34  Minn. 
225,  26  N.  W.  390;  Jolmson  v.  WUbox,  etc, 
Co.  (C.  O.)  25  Fed.  378;  Womack  v.  Carter, 
160  N.  C.  286,  76  S.  D.  U02;  Hensley  v.  Fur- 
niture Co.,  164  N.  O.   148,   80  S.   a  164; 


Brown  ▼.  So.  Michigan  E,  Col,  6  Abb.  Prac 
(N.  Y.)  237;  Multnomah  County  v.  'WUlaiD- 
ette  T.  Co.,  40  Or.  204,  89  Pac  389. 

But  along  came  the  court  and  sustained 
the  motion,  and  required  plaintiff  not  to 
make  anything  he  had  alleged  more  definite 
and  certain,  but  to  make  certain  additional 
allegations  which,  when  made,  would  afford 
defendants  an  opportunity  to  demur.  For, 
had  plaintiff  amended  his  petition,  as  re- 
quired by  the  court,  so  as  to  show  ttiat  the 
defendant  Nail,  on  the  date  of  the  contract 
sought  to  t>e  specifically  performed,  was  a 
citizen  by  blood  of  the  Creek  Nation,  and 
that  the  land  in  controversy  was  port  of  bis 
allotment  it  seems  to  have  been  defendants' 
intention  to  demur  thereto  on  the  ground 
that  it  disclosed  the  land  to  be  restricted  at 
that  time  and  inalienable  in  the  hands  of 
the  allottee. 

In  J<duis(>n  T.  Wilcox,  eta,  Go.,  gopra,  the 
court  said,  as  here,  that  the  complaint  was 
not  indefinite  and  uncertain,  that  its  moan- 
ing was  apparent  and  that  It  stated  a  cause 
of  action  in  language  clear  and  explicit  Ac- 
cordingly, the  court  overruled  a  motion  to 
make  more  definite  and  certain  which  would 
require  the  complainant  to  set  oat  a  coa- 
tract  which  would  render  the  complaint  de- 
murrable for  want  of  parties.  In  passing, 
the  court  said: 

"Unquestionably  it  would  be  for  the  advantage 
of  l>oth  parties,  if  tliere  is  a  question  of  this 
kind,  to  have  it  settled  in  limine ;  but  when  the 
court  is  asked  to  compel  the  plaintiff  to  draw 
his  complaint  so  that  it  will  be  demurrable,  a 
very  different  proposition  is  presented." 

In  Multnomah  v.  Willamette  T.  Ca,  su- 
pra, the  court  said: 

"Where  the  allegations  of  a  pleading  are  ao 
indefinite  or  uncertain  that  the  precise  nature 
of  the  charge  or  defense  is  not  apparent,  the  coort 
may  require  the  pleading  to  be  made  more  defi- 
nite by  amendment  (section  86,  B.  &  C.  Comp.); 
but  this  remedy  is  only  applicable  when  the 
pleading  contains  a  defective  or  vague  state- 
ment of  a  good  cause  of  action  or  defense,  and  is 
designed  to  cure  such  defects  as  appear  upon  tlw 
face  of  the  pleading  itself.  It  is  not  the  pror- 
ince  of  the  court  on  such  a  motion  to  require 
the  pleader  to  state  the  evidence-  upon  which  he 
relies  or  amend  bis  pleading  for  the  purpose  of 
enabling  liiB  adversary  to  demur.  6  E^c.  PL 
&  Pr.  275;  Johnson  v.  Wilcox  Sewing  Machine 
Co.  (C.  C.)  25  Fed.  373.  The  motion  here  was 
not  directed  against  vague  or  uncertain  allega- 
tions  «f  a  pleading,  but  was  to  require  the  de- 
fendants to  insert  therein  new  and  independent 
allegations  prepared  and  framed  by  their  adver- 
sary, and  we  know  of  no  rule  of  law  authorizing 
or  sanctioning  such  a  practice." 

The  practice  was  not  only  unauthorized, 
l>ut  the  court  abused  Its  discretion  in  sus- 
taining the  motion  and  requiring  pialntifl  to 
amend  as  he  did. 

In  Hensley  y.  Fnmituie  Co.,  snpra,  plahi- 
tlff  sued  the  company  in  damages  for  person- 
al injuries  alleged  to  have  been  caused  by 
its  negligence  It  seems  the  complaint  in 
^ect  alleged  that  the  injury  for  which 
plaintiff  sued  was  covered  by  a  policy  of 
insurance  issued  to  defendant  by  the  Mary- 
land Casualty  Company,  whidi  was  set  up, 
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and   for   tbat  leoson  the  casnalty  company 
was  also  made  a  party  defendant     Thereafter 
eame  tbe  company,  and  In  effect  denied  lia- 
bility, and  moTed  the  court  to  require  plain- 
tiff to  make  his  petition  more  definite  and 
certain,  ajid  set  fortli,  as  the  only  contract 
of  Insurance  existing  between  defendants'  a 
certain    policy  which  it  made  an  exhibit  to 
Its    affidavit;    and    the   court   required    the 
amendment  to  be  made,  and  plaintiff  except- 
ed and  appealed.    Had  tbe  amendment  been 
made    aa    directed,    tbe   casualty    company 
would  bave  escaped  liability  under  the  terms 
of  the  policy  pleaded.    In  holding  that  the 
court  abused  its  discretion  in  sustaining  the 
motion  to  require  the  amendm^it,  the  court 
said: 

"Judicial  discretion,  said  Coke,  ia  never  exer- 
cised to  give  efFeet  to  the  mere  will  of  tbe  judge, 
bnt  to  the  will  of  the  law.     The  judge's  proper 
function,  when  using  it,  is  to  discern  according 
to  la'w  wliat  is  just  in  the  premises.    'Discemere 
per  legem  quid  sit  juatum.'    Osbom  v.  Bank,  9 
Wheat.  738  |;6  L.  Ed.  204].    When  applied  to  a 
court  of  justice,  said  Lord  Mansfield,  discretion 
means  sound  discretion  guided  by  law.    It  must 
be  governed  by  rule,  not  by  humor;  it  must  not 
be  arbitrary,  vague,  and  fanciful,  but  legal  and 
regular.    4  Burrows,  2639.    While  tbe  necessity 
for  exercising  this  discretion,  in  any  given  case, 
is  not  to  be  determined  by  the  mere  inclination 
of  the  judge,  but  by  a  sound  and  enlightened 
judgment,  in  an  effort  to  attain  the  end  of  all 
law.  namely,  tbe  doing  of  even  and  exact  justice, 
we  will  yet  not  supervise  it,  except,  perhaps,  in 
extreme  circumstances,  not  at  all  Ukefy  to  arise ; 
and  it  is  therefore  practically  unlimited.    We  do 
not   interfere   unless   the   discretion   is   abused. 
Jarrett  v.  Trmtk  Co.,  142  N.  C.  466  [56  S.  B. 
338].      •     •     •     But  in  this  case  the  learned 
judge,  intending  doubtless  to  enforce  what  ap- 
peared to  him  to  be  the  legal  rights  of  the  de- 
fendant, went  too  far,  and  required  the  plaintiff 
to  do  something  not  within  his  power  to  re<)uire, 
and  thereby  transcended  the  limit  of  bis  juris- 
diction" 

— and  vacated  the  acti<m  of  the  court  com- 
,  plained  of. 

The  cause  is  accordingly  reversed  and  re- 
manded, with  directions  to  set  aside  the  or- 
der complained  of,  and  reinstate  the  case, 
with  leave  to  defendants  to  plead.  All  the 
Justices  concur. 


TRUSTEES  OF  HORTON'S  ESTATE  y. 
SHERWIN.    (No.  7202.) 

(Supreme  Court  of  Oklahoma.    Feb.  13,  1917. 
Rehearing  Denied  May  1,  1917.) 

(SyOahiit  hy  the  Court.) 

1  Damaoks  9=3120(1)— Mkasube—Bbeaoh  of 
Contract. 
Tbe  measure  of  damages  for  the  breach  of 
an  obligation  arising  from  contract,  except 
where  otherwise  expressly  provided,  is  the 
amount  which  will  compensate  the  party  ag- 
irieved  for  all  the  detriment  proximately  caus- 
ed thereby,  or  which  in  the  ordinary  course  of 
things  would  be  likely  to  result  therefrom. 

_[Ed.    Note.— For   other   cases,   see   Damages, 
Cent  Dig.  H  291,  30.3-305.] 


2.  Damages  «=>89(2)— Bbbaoh  or  Gortbaci— 
Revotx  Damages. 
Where  an  action  is  founded  upon  the  breach 
of  a  writtMi  contract  to  accept  and  pay  for 
certain  construcdon  work,  plamtiff  is  not  ea- 
titled  to  recover  exemplary  damages,  attorney's 
fees,  and  interest  paid  on  money  borrowed,  as  a 
result  of  the  breach,  to  meet  bis  obligations,  as 
such  are  too  remote. 

[Ed.  Note.— For  other  cases,  see  Dtunages, 
Cent  Dig.  {  203.] 

Error  from  County  Court,  Love  County; 
J.  H.  Harp,  Judge. 

Suit  by  H.  C.  Sherwia  against  the  trustees 
of  the  estate  of  Horace  E.  Horton,  deceased, 
proprietors  of  the  Chicago  Bridge  &  Iron 
Works.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Modified  and  affirmed. 

E.  D.  Slough,  of  Ardmore,  for  plaintiffs 
la  error.  J.  C.  Qraham  and  B.  C.  Logsdon, 
both  of  Marietta,  for  defendant  in  error. 

TURNER,  J.  On  April  7,  1914,  defendant 
in  error,  H.  C.  Sherwin,  sued  "the  trustees 
of  the  estate  of  Horace  E.  Horton,  deceased, 
proprietors  Chicago  Bridge  &  Iron  Works," 
In  the  county  court  of  Love  county.  In  dam- 
ages for  the  breach  of  a  contract  in  writing. 
The  petition  substantially  states  that,  pur- 
suant to  their  contract  in  writing,  dated 
January  20,  1914,  wherein  defendant  agreed 
to  pay  plaintiff  $5.94  per  cubic  yard  to  do 
certain  concrete  work  and  excavations  nec- 
essary thereto  In  Marietta,  plaintiff  con- 
structed 43  V&  yards  of  concrete,  aggregating 
1258.40,  and  excavated  80  cubic  yards  of 
earth,  aggregating  $40;  tbat  the  work  was 
completed  and  tendered  about  March  1,  1914, 
at  which  time  there  was  due  and  owing 
plaintiff  $298.40  under  the  contract;  that 
thereupon  defendant  refused  to  accept  or  pay 
for  the  work  and  in  so  doing  breached  the 
contract  with  plaintiff  so  to  do;  that  as  a 
result  of  the  breach,  plaintiff  was  compelled 
to  borrow  money  and  pay  taterest  thereon  to 
meet  his  obligations  and  to.  employ  counsel  to 
bring  this  suit,  all  at  a  cost  of  $52.50 ;  that, 
in  performing  the  contract,  he  had  complied 
strictly  with  the  plans  and  specifications  pre- 
pared by  defendant;  and  that  the  estimates 
for  the  work,  when  finished,  were  duly  ap- 
proved by  the  mayor  of  the  dty  and  the  engi- 
neer In  charge  of  the  work,  and  duly  forward- 
ed to  defendant,  as  required  by  the  con- 
tract. But  that,  disregarding  the  contract, 
defendant  refused  to  pay  and,  within  seven 
days  after  the  work  was  finished,  injured, 
defaced,  and  destroyed  the  same  to  within 
about  a  foot  of  the  bottom  thereof,  which 
was  retained  and  used  as  a  foundation  of 
certain  concrete  work  afterwards  thereupon 
erected  by  defendant.  By  reason  of  all  of 
which  plaintiff  was  brought  into  public  dis- 
repute, contempt,  and  ridicule  as  a  concrete 
worker,  to  his  damage  as  a  contractor  $600, 
in  all,  $850.90,  for  which  he  prayed  Judgment. 
After  demurrer  to  the  third  and  fourth  para- 
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graphs  of  the  petition,  wherein  plaintiff 
sought  to  recover,  as  damages,  $52.50  for  at- 
torney's fees  and  interest  on  borrowed  money 
and  $500  punitive  damages,  which  was  over- 
ruled, defendant  answered,  and,  after  a  gen- 
eral denial,  set  up  that  the  work  tendered 
was  not  according  to  contract,  but  was  so  de- 
fective and  unfit  to  serve  the  purpose  for 
which  It  was  Intended  that  it  bad  to  be  torn 
away  and  bnllt  over  again  by  defendant, 
and,  owing  to  delay,  etc.,  at  an  expense  of 
$521^81,  and  prayed  that  plaintiff  take  noth- 
ing by  his  suit,  and  that  defendant  have 
Judgment  against  Jiim  for  $125.41  and  costs. 
tJpon  the  Issues  thus  Joined  there  was  trial 
to  a  Jury,  and  Judgment  for  plaintiff  for 
$507.40,  and  defendant  brings  the  case  here. 

Although  conflicting,  as  the  evidence  rea- 
sonably tended  to  prove  that  the  contract  was 
entered  into  as  pleaded ;  that  pursuant  there- 
to, plaintiff  in  all  things  compiled  therewith 
by  erecting  four  concrete  piers  about  three 
feet  square  at  the  top  of  the  ground,  and 
about  six  feet  square  at  the  bottom,  and  ex- 
tending into  the  ground  some  six  feet,  upon 
which  it  was  the  intention  of  the  defendant 
to  erect  a  steel  tank  as  a  water  tower  for 
the  city  of  Marietta,  the  verdict  of  the  Jury, 
finding  !n  his  favor  upon  the  Issue  that  he 
had  compiled  with  his  contract  and  was  en- 
titled to  recover  for  the  value  of  the  work, 
will  not  be  disturbed. 

[1]  But  the  court  erred  in  overruling  the 
demurrer  to  that  paragraph  of  plaintiff's 
petition  wherein  he  sought  to  recover  Interest 
he  says  he  was  compelled  to  pay  on  money 
borrowed  to  meet  bis  obligations  by  reason 
of  defendant's  breach  of  the  contract  in  fail- 
ing to  accept  and  pay  for  the  work,  and  at- 
torney's fees  paid  to  bring  this  suit.  In  all 
$52.50.  Also,  in  overruling  the  demurrer  to 
the  paragraph  of  the  petition  wherein  he 
sought  to  recover  $500  exemplary  damages 
on  account  of  said  breach  and  the  practical 
destruction  of  the-  work  by  defendant,  which, 
he  says,  brought  bim  into  public  disrepute, 
contempt,  and  ridicule  as  a  concrete  worker. 
This  for  the  reason  that  said  attorney's  fees 
and  interest  on  borrowed  money  are  too  re- 
mote, and  unauthorized  by  any  statute  called 
to  our  attention.  Besides,  such  do  not  fall 
within  the  purview  of  Hev.  Laws  1910,  { 
2852,  y-hich  reads: 

"For  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  wher« 
otherwise  expressly  provided  by  this  chapter, 
is  the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  which,  in  the  ordinary  course 
of  things,  wonld  bo  likely  to  result  therefrom. 
No  damages  can  be  recovered  for  a  breach  of 
contract,  which  are  not  clearly  ascertainable  in 
both  their  nature  and  origin." 

See  Southwestern,  etc.,  Co.  t.  Stribling,  18 
Okl.  417.  89  Paa  1129. 

[2]  As  to  plaintiff's  right  to  recover  exem- 
plary damages,  it  is  only  for  the  breach  of 
an  obligation  not  arising  from  contract  where 


such  right  exists;  not  h  re,  where  a.  breach 
of  an  obligation  arising  from  contract  is 
counted  on.  Rev.  Laws  1910, 1 2851.  In  such 
an  action  exemplary  damages  cannot  be  re- 
covered. In  the  absence  of  statute.  In  his 
lat^rf:  excellent  work  on  Contracts,  Mr.  El- 
liott, In  volume  3,  |  2124,  says: 

"As  a  general  rule,  there  can  be  no  recovery 
of  exemplary  damages  for  the  breach  of  a  con- 
tract, for  this  class  of  damages  depaads  on  the 
motive  of  the  party  sought  to  be  charred  with 
hability,  and  liability  for  breach  of  contract  does 
not,  ordinarily,  concern  itself  with  motivea."  12 
Am.  &  Eng.  Enc.  L.  p.  20. 

For  the  reasons  stated,  instructions  4  and 
4%  are  erroneous,  as  the  error  in  mllng  on 
the  demurrer  Is  carried  Into  those  Inatmc- 
tlons  which  permit  a  recovery  on  those  para- 
graphs of  the  petition. 

We  are  therefore  of  opinion  that,  while 
plaintiff  was  entitled  to  recover  $298.40,  be- 
ing the  contract  price  of  the  work,  the  re- 
mainder of  his  recovery  should  be  remitted, 
which,  when  done,  the  Judgment  may  stand 
affirmed;  otherwise,  the  cause  Is  reversed 
and  remanded  for  a  new  trial.  Let  the  costs 
be  equally  divided  between  plaintiff  and  de- 
fendant   All  the  Justices  concur. 


HATS  V.  SMITH.     (No,  7412.) 

(Supreme  Court  of  Oklahoma.     Dec.  5,  1916. 
B«ihearing  Denied  May  1,  1917.) 

(ByHabu»  (y  the  Courts 

1.  CONTBACTS    (S=371(3)    —   CONSIDKBATION   — 
FOBBEABANCE. 

Forbearance  in  the  prosecution  of  an  action 
is  sufficient  consideration  for  a  contract 

[BJd.  Note.— For  other  cases,  see  Ontracti, 
Cent.  Dig.  H  81».  820.] 

2.  GuABANTT    «=>7(l)—AccEPTAiicc— Notice. 

A  mere  offer  to  guaranty   is  not  binding 
until  notice  of  its  acceptance  is  communicated 
by  the  guarantee  to  the  guarantor;   but  an  ab-  ■ 
solute  guaranty  is  binding  upon  the  guarantor 
without  notice  of  acceptance. 

[Ed.  Note.— For  other  cases,  see  Qoaranty, 
C!ent  Dig.  {  9.] 

3.  BlLI^  AND  NOTKS  9=>519— LlABIUTT— Bvi- 
DENCB. 

The  evidence  in  this  case  examined,  and  it 
is  held,  that  at  the  time  John  T.  Hays  execnte<l 
the  notes  sued  upon  it  was  not  his  intention  to 
simply  guarantee  the  obligation,  but  to  assume 
absolute  liability  therefor,  and  his  liability  upon 
said  notes  was  not  dependent  upon  anything 
elso  being  done  before  he  could  be  held  liable 
therefor,  but  became  his  personal  absolute  ob- 
ligations. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  C!ent  Dig.  t  1802.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Kiowa  County; 
Frank  M.  Bailey,  Judge. 

Action  by  James  W.  Smith  against  John  T. 
Hays.  Judgment  for  plaintiff,  imd  defend- 
ant brings  error.    Affirmed. 

James  W.  Smith,  of  CordeU,  L.  M.  Keys, 
of  Hobart,  and  Masslngale  &  Duff,  of  Cor- 
deU,   for   plaintiff   in    error.     J.    W.   Man- 
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sell,    o*    Cordell,   and   Hays   A:  Hughes,  of 
Hobart,  tor  defendant  In  error. 

HOOKER,  O.    The  notes  sued  upon  here 
were    exejcnted  by  John  T.  Hays  to  James 
W.  Stnith.  under  the  following  circumstances: 
One  Bilrs.  McDanlel  had  procured  in  the  dis- 
trict   court  of  Washita  county   a  judgment 
for  $2,000  alimony  against  her  husband,  who 
resided    In  Kiowa  county,   and  the   Arm  of 
Talbert   &  Hays  was  employed  to  aid  in  the 
collection  of  said  Judgment,  which  they  did, 
and    certain  real  estate  was  sold  to  satisfy 
said  Judgment,  and  at  the  sale  thereof  Mrs. 
McDanlel  became  the  purchaser.     She  was 
unable  to  handle  the  property  on  account  of 
prior    liens  thereon,  so  after  some  negotia- 
tions It  was  agreed  that  she  should  transfer 
her  bid   for  said  property  and  her  Judgment 
for  alimony  to  James  M.  Hays,  a  brother  of 
John  T.  Hays,  for  a  consideration  of  $1,000, 
— *400  of  which  was  then  paid  by  him,  and 
the  balance  thereof  was  to  be  paid  to  Mrs. 
McDanlel   and  James  W.   Smith  after  con- 
firmation of  the  report  of  sale  and  upon  de- 
livery   of  the   deed.     John  T.   Hays   guar- 
anteed the  payment  of  this  money  upon  the 
part  of  his  brother,  James  M.  Hays.     This 
siale   was  conflrmed  and  the  deed  made  to 
Jamee  M.  Hays,  and  he  acquired  possession 
of  tbe  property,  but  he  failed  to  pay  the  first 
mortgage  lien  or  to  complete  the  payment  of 
the  balance  of  the  $C0O  due  Mrs.  McDaniei 
and  James  W.  Smith.    Thereafter  suit  was 
filed  to  foreclose  these  first  mortgage  liens, 
»nd  James  W.  Smith  for  Mrs.  McDanlel  and 
himself,  filed  an  answer  and  cross-petition, 
wherein  It  was  asserted  that,  by  reason  of 
the  default  in  the  payment  of  the  Aforesaid 
?600,  they  had  lien  upon  said  property  su- 
perior to  the  claim  of  James  M.  Hays.   There- 
upon John  T.  Hays,  after  negotiation  with 
them,  executed  the  notes  sued  upon  here  for 
the  money  due  to  them,  and  their  action  was 
dismissed  and  Judgment  entered  therein  ac- 
ceptable to  Johq  T.   Hays,  and  Mrs.   Mo- 
Daniel  and  James  W.  Smith  thereupon  re- 
leased all  claim  to  the  property,  and  looked 
exclusively  to  these  notes  for  their  money. 

11]  That  forbearance  In  the  prosecution  of 
an  action  Is  a  sufficient  consideratiim  for  a 
contract  cannot  be  questioned.  See  9  Cyc. 
338. 

[2, 3]  However,  the  consideration  for  these 
notes  need  not  rest  niwn  forbearance  alone, 
for  it  is  shown  here  that  at  the  time  the  con- 
tract was  made  between  Mrs.  McDanlel  and 
James  M.  Hays,  the  performance  of  the 
same  was  orally  guaranteed  by  John  T.  Hays, 
and  that  when  he  executed  these  notes  he 
was  merely  reducing  to  writing  what  he  had 
prior  thereto  orally  promised  to  do.  That  be- 
log  true,  the  consideration  Involved  In  the 
origliial  transaction  was  a  sufficient  consid- 
eration to  support  the  execution  and  deliv- 
ery of  the  notes  sued  upon  here.  Section 
1031,  Revised  Laws  of  1910,  provides: 


'A  mere  offer  to  guaranty  is  not  bindinjr,  un- 
til notice  of  its  acceptance  is  commumcated 
by  the  guarantee  to  the  guarantor;  but  an  ab- 
solute guaranty  is  binding  upon  the  guarantor 
without  notice  of  acceptance." 

The  execution  of  these  notes  was  not  a 
mere  offer  of  guaranty,  but  an  absolute  guar- 
anty. At  the  time  John  T.  Hays  delivered 
the  notes  it  was  not  his  intention  to  simply 
guarantee  an  obligation,  but  he  was  assuming 
an  absolute  liability,  and  he  expected  to 
pay  the  notes  according  to  their  terms. 

The  only  inquiry  necessary  to  be  made  is 
whether  or  not  the  guaranty  In  question  is 
absolute.  Did  the  defendant  know  the  ex- 
tent of  his  liability  at  the  time  he  executed 
and  delivered  these  notes,  or  was  there  some- 
thing to  be  done  In  order  to  advise  him  of 
the  amount  he  would  be  required  to  pay? 
If  he  knew  the  extent  of  his  liability  and  Its 
limitations,  his  contract  was  absolute.  If 
not,  it  was  an  offer  to  guarantee,  which  re- 
quired an  acceptance.  The  very  nature  of 
the  contract  and  its  attendant  circumstances 
clearly  show  that  he  understood  perfectly 
the  full  extent  of  his  liability,  and  that  his 
liability  was  not  dependent  upon  anything 
else  being  done  before  he  could  be  liable 
upon  these  notes.  Plaintiff  in  error  knew 
full  well  that  he  was  expected  to  pay  these 
notes,  as  his  subsequent  conduct  and  his  re- 
peated promises  so  to  do  indicate. 

The  question  of  attorney's  fees  claimed  by 
the  plaintiff  in  error  was  decided  adversely 
to  him ;  and,  as  there  Is  evidence  supporting 
the  verdict  of  the  Jury,  we  cannot  disturb 
the  same  here.  The  other  positions  urged 
by  him  are  not  tenable  In  this  action.  His  li- 
ability is  so  dearly  established  by  the  evi- 
dence and  by  the  law,  as  we  view  it,  that  er- 
rors complained  of,  if  any,  are  harmless. 

There  being  no  error  apparent  to  us  In  this 
record,  this  cause  is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


EVANS  V.  BURSON.    (No.  8064.) 

(Supreme  Court  of  Oklahoma.    Jan.  23,  1917. 
Rehearing  Denied  May  1,  1917.^ 

(Syllalut  hv  the  Court,) 

Fkaud  «=s>28— Right  op  Action— Fobbeab- 
iNG  O01.LECT10N  OF  Debt. 
A  general  creditor  may  not  maintain  an 
action  against  a  third  party  for  fraudulently 
inducing  such  creditor  to  forbear  legal  actiMi 
to  collect  bis  debt. 

[Ed.  Note.— For  other  cases,  aeo  Fraud,  CSent 
Die.  H  8,  26.] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Jefferson  Coun- 
ty; Cham  Jones,  Judge. 

Actl(Hi  by  W.  I.  Burson  against  J.  L.  Ev- 
ans. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 
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Bridges  &  Vertrees,  of  Waurika,  for  plain- 
tiff in  error.  J.  H.  Harper,  of  Waurika,  for 
defendant  in  error. 

BUBFORD,  O.  Plaintiff,  Burson,  oaed 
Evans  to  recover  damages  for  fraudulent  mis- 
representations. The  testimony  on  behalf  of 
plaintiff  tended  to  show  that  Elvans  was 
clerk  of  a  public  sale  at  which  a  horse  be- 
longing to  Burson  was  sold  at  auction  to  one 
Smith.  As  Smith  was  leaving  the  grounds 
with  the  horse  Bursou  caused  inquiry  to  be 
made  of  Evans  as  to  whether  or  not  settle- 
ment had  been  made  for  the  horse.  Evans 
relied  that  it  was  all  right;  tliat  Smith 
would  settle.  Later  he  represented  that  be 
would  Include  the  debt  in  a  mortgage  to  the 
bank  of  which  he  was  an  officer,  and  thus 
secure  Burson  for  the  purchase  price.  Still 
later  he  represented  to  Burson  that  the  price 
of  the  horse  had  been  included  in  such  mort- 
gage, but  it  afterward  developed  that  the 
mortgage  did  not  secure  the  price  of  such 
horse.  Meanwhile  Smith  sold  the  horse. 
Many  of  tliese  facts  were  denied  by  the  de- 
fendant, but  for  the  purpose  of  this  decision 
we  assume  them  all  to  be  true.  It  was  al- 
leged by  the  plaintiff  that  he  believed  the 
representations  of  Evans  and  was  Induced 
thereby  to  forbear  any  action  to  collect  his 
debt,  and  that  Smith  was  now  insolvent. 
There  was  no  proof  of  any  intention  on  the 
part  of  Burson  to  sue  or  attach  had  no  rep- 
resentation been  made  by  Evans  and  no  proof 
of  Smith's  insolvency,  except  what  might  be 
drawn  from  testimony  that  he  had  not  paid 
Burson,  and  liad  not  paid  certain  debts  due 
other  parties.  Inasmuch,  however,  as  no 
question  of  failure  of  proof  in  this  particu- 
lar regard  is  raised  in  the  briefs,  we  treat  it 
as  waived.  Defendant  demurred  to  the  evi- 
dence^ and  moved  for  an  instructed  verdict, 
and,  being  denied,  duly  excepted.  The  court 
submitted  the  cause  to  the  Jury  upon  the 
theory  set  out  in  the  following  instruction, 
to  which  defendant  duly  reserved  exceptions: 

"Ton  are  instructed,  gentlemen  of  the  jury, 
that  if  you  find  by  a  preponderance  of  the  evi- 
dence that  the  defendant,  Evans,  falsely  stated 
and  represented  to  the  plaintiff,  Burson,  after 
the  sale  of  the  horse  in  question,  that  he  had 
included  the  indebtedness  of  the  said' Smith  to 
BursoQ  in  a  mortgage  that  he  had  taken  from 
said  Smith,  or  that  the  bank  had  taken  from 
said  Smith,  and  you  further  find  that  the  plain- 
tiff, Burson,  believed  said  statement,  relied  and 
acted  upon  same,  and  that  by  virtue  of  relying 
on  the  same  was  deprived  of  the  right  and  there- 
by prevented  from  proceeding  against  the  said 
Smith,  and  recovering  his  property  or  the  value 
thereof,  then  you  are  instructed  that  you  should 
return  a  verdict  for  the  plaintiff  for  the  sum 
sued  for." 

It  Will  be  noted  that  this  instruction  ^mi- 
nates  any  question  as  to  Smith  being  induced 
to  part  with  bis  property  in  the  first  in- 
stance by  reason  of  any  fraudulent  misrep- 
resentations by  Evans,  and,  indeed,  such  is 
not  alleged.  It  will  be  further  noted  that  the 
court  assumed  that  the  damage  resulting,  if 
any,  was  the  amount  sued  for,  to  wit,  the 


sale  price  of  the  horse.  The  result  of  such 
action,  however,  we  are  not  required  to  con- 
sider. 

Judgment  being  rendered  for  plaintiff  for 
the  full  amount  claimed,  defendant,  brings 
the  cause  here  for  review. 

The   controlling  question  in  the    case  la 
whether  or  not  an  action  by  a  general  credi- 
tor will  lie  against  a  third  person  for  fraud- 
ulent misrepresentations  inducing  tlie  plain- 
tiff to  refrain  from  legal  action  to  collect  his 
debt.     With  the  exception  of  Pennsylvania, 
where  the  rule  is  otherwise,  and  a  few  ded- 
sions  based  upon  peculiar  states  of  fact,  the 
courts   with  practical  unanimity    deny   the 
right  to  maintain  such  an  action.     The  rea- 
sons therefor  are  placed  upon  two  grounds: 
First,  that  a  general  creditor  has  no  such 
interest  In  any  property  of  his  debtor  that 
will  permit  him  to  complain  of  a  fraudulent 
disposition  of  such  property  or  of  a  fraodn- 
lent  inducement  to  the  plaintiff,  the  result 
of  which  is  to  permit  a  dispo^tion  of  debt- 
or's property   wbidi  places  it  beyond    the 
creditor's  reach.    This  is  the  doctrine  of  the 
Supreme  Court  of  the  United  States,  at  least 
in  so  far  as  fraudulent  aid  to  the  debtor,  in 
disposing  of  the  property  is  concerned.    Ad- 
ler  et  al.  v.  Fent<m,  24  How.  407,  16  L-  Ed. 
096.     But  the  right  of  a  Judgment  creditor 
against  a  municipality  to  recover  damages 
against  third  persons  fOr  fraudulently  pre- 
venting the  collection  of  a  tax  to  pay  Ids 
Judgment  has  been  sustained.     Flndlay  ▼. 
McAllister,  113  IT.  S.  104,  5  Sup.  Ct  401,  28 
Xj.  Ed.  830. 

The  second  reason  given  Is  that  the  dam- 
ages sought  to  be  recovered  are  too  remote 
and  contingent  to- admit  of  a  Judgment  at  law 
therefor.  Hius  in  Wellington  v.  Small,  3 
Cush.  (Mass.)  145-149,  SO  Am.  Dec.  719,  it 
was  said: 

"The  uncertainty  of  the  plaintitrs  demtge 
seems,  of  itself  alone,  to  be  a  sufficient  reason 
for  his  not  recovering.  In  an  action  on  the  case 
ex  delicto,  the  plaintiff  must  show  injury  and 
damage;  and  these  must  be  shown  as  facta, 
by  legal  proofs,  except  in  a  few  cases,  where, 
by  the  rule  of  law,  damage  is  presumed  from 
the  act  complained  of.  •  *  •  How  could 
this  plaintiff  prove  that  he  suffered  any  dacaage 
from  the  acts  of  the  defendant,  which  are  aver- 
red in  the  declaration?  How  could  he  prove 
that  he  would  have  secured  hie  debt  by  attaching 
the  property  of  his  debtor,  if  the  defendant  had 
not  intermeddled  with  it?  Other  creditors 
might  have  attached  it  before  him,  or  it  might 
have  been  stolen  or  destroyed  while  in  the  d^t- 
or's  possession.  The  fact  that  the  plaintiS  ha« 
suffered  actual  damage  from  the  defendant's 
conduct  is  not  capable  of  legal  prqof,  becauBe 
it  is  not  within  the  compass  of  human  knowl- 
edge, and  therefore  cannot  be  shown  by  human 
testimony.  It  depends  on  numberless  unknown 
contingencies,  and  can  be  nothing  more  than 
a  matter  of  cwijecture." 

And,  we  might  add,  what  if  the  debtor  re- 
sorted to  the  all  too  frequent  practice  of 
claiming  as  exempt  the  property  sold  him, 
and  which  was  sought  to  be  attached  or 
levied  upon  In  execution? 

It  would  be  of  little  value  to  go  farther 
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iDto  tbe  avthoriUes  upon  the  goieral  subject 
They  are  collected  and   reviewed  at  great 
Imgtb  In  the  note  to  Field  v.  Slegel,  90  Wis. 
«K,  75  N.  W.  397,  as  reported  In  47  L.  R.  A. 
433.     In  our  own  court  but  two  decisions 
touch    upon   the   subject     In   Johnson  Fife 
Bat  Co.  T.  National  Bank  of  Guthrie,  4  OkL 
17,  44  Pac.  192,  the  president  of  the  defend- 
ant bank  had  fraudulently  conspired  with 
certain  merchants  as  a  result  of  which  they 
bought  goods  of  plaintiff.    These  goods  and 
others  were  sold  by  the  bank  upon  a  fictitious 
mortgage,  and  the  proceeds  divided  between 
the  bank  and  the  merchants,  leaving  no  as- 
sets to  pay  plaintiff's  claim.    A  right  of  ac- 
tion against  the  bank  retaining  the  proceeds 
o{  the  fraudulent  sale  was  sustained.    But 
there  the  action  was  In  conversion,  and  was 
upheld  upon  the  theory  that  by  reason  of 
fraud  title  to  the  goods  did  not  pass  from 
plaintiffs,  and  that  the  bank,  having  sold  the 
goods  which  in  reality  belonged  to  the  plain- 
tiffs, was  guilty  of  a  conversion  thereof.    The 
doctrine  of  the  case  is  fully  supported  by  the 
decision  of  the  Supreme  Ck>urt  of  the  United 
States  in  Lincoln  v.  Claflln,  7  WaU.  132,  19 
L.  Ed.  106.    See,  also,  Work  Bros.  v.  McCoy, 
87  Iowa,  217,  54  N.  W.  140,  to  the  same  effect 
In  Security  Bank  v.  Reger,  151  Pac.  1170, 
not  yet  officially  reported,  it  was  alleged  that 
tbe  bank  had  con^lred  with  a  debtor  to  place 
a  fraudulent  mortgage  upon  his  property,  sell 
the  same  thereunder,  divide  the  proceeds, 
tnd  thereby  deprive  plaintiff  of  opportunity 
to  collect  his  debt.    Recovery  was  sought,  not 
as  for  a  conversion  or  upon  the  ground  that 
plaintiff  had  fraudulently  been  induced  to 
part  with  his  property,  but  upon  the  ground 
that  plaintiff   had   thereby   been   prevented 
from  levying  an  attachment  and  collecting 
bis  debt     Recovery  was  denied,  this  court 
sayhig: 

"A  general  creditor  cannot  maintain  an  action 
aiiainst  a  third  party  who  fraudulently  con- 
spires with  a  debtor  to  accept  a  mortgage  on  the 
debtor's  personal  property  and  foreclose  the 
game  in  order  to  hinder  and  delay  such  creditor 
in  the  collection  of  his  debt ;  such  damage  being 
too  remote,  indefinite,  and  contingent  to  be 
the  basis  of  an  action. 

This  decision  Is  sustained  by  many  authori- 
ties some  of  which  are  cited  therein,  and  is 
but  a  reiteration  of  the  result  reached  by  the 
Supreme  Court  of  the  United  States  in  Adler 
T.  Fenton,  supra.  Upon  principle  it  Is  con- 
trolling here.  A  distinction  Is  sought  to  be 
drawn  in  that  in  the  Reger  Case  the  fraudu- 
tent  acts  were  wholly  between  the  defendant 
and  the  debtor,  while  here  the  fraudulent 
nilsre])resentatlon  was  directed  immediately 
to  the  creditor  plaintiff.  We  see  no  differ- 
ence In  the  result  to  be  drawn  or  distinction 
npon  which  a  right  of  recovery  Should  be 
denied  in  tbe  one  case  and  affirmed  in  the 
other.  Upon  exactly  similar  states  of  fact, 
to  wit,  where  the  creditor  was  Induced  to 
withhold  legal  action  by  fraudulent  mlsrepre- 
aentations  made  directly  to  such  creditor,  re- 


covery was  denied  in  Bradley  ▼.  Fuller,  118 
Mass.  239,  Austin  v.  Barrows,  41  Cotui.  287- 
296,  and  Graham  v.  Peale,  Peacock  &  Kerr, 
173  Fed.  9,  97  C.  C.  A.  311.  Some  expressions 
to  N.  Y.  L.  I.  Co.  V.  Chapman,  118  N.  T.  288, 
23  N.  E.  187,  and  Bowen  v.  Carter,  124  Mass. 
426,  appear  to  be  somewhat  opposed  to  the 
views  here  expressed.  These  cases,  however, 
are  not  closely  in  point  upon  the  facts,  and, 
considering  the  fact  that  in  each  state  there 
are  decisions  upon  similar  states  of  fact  in 
consonance  with  the  general  doctrine  here 
adopted  (see  note  47  L.  R.  A.  433,  supra),  and 
especially  In  view  of  the  decision  of  this  court 
in  Security  State  Bank  v.  Reger,  supra,  such 
decisions  cannot  be  regarded  as  controlling. 

It  Is  to  be  regretted  that  a  right  of  action 
in  cases  such  as  the  present  cannot  be  sus- 
tained, bat,  such  right  not  being  given  by 
statute,  nor  in  the  ordinary  course  of  the 
common  law,  it  seems  that  it  must  lie  with 
the  Legislature  to  create  the  right  of  action 
and  prescribe  the  measure  of  damages. 

For  the  reasons  given,  the  cause  Bboald 
be,reversed  and  remanded. 

PER  CURIAM.    Adopted  In  whole. 


EMPLOYES'  BUILDING  &  LOAN  ASS'N  v. 

ORAETON  et  aL    (Na  5064.) 
(Supreme  Court  of  Oklahoma.    April  10,  1917.) 

(Si/llahut  ill  the  Court.) 
Lib  Pbnokmb  «=>25(3)— Sitbbooation  4=926— 

MORTQAGia— First  MOBTGAGKr— Pbiobitt. 
While  R.  was  the  owner  of  the  lots  in  con- 
troversy, he  conveyed  them  to  K.,  tbe  wife  of 
S.,  subject  to  a  first  mortgage  to  the  loan  com- 
pany. She  thereafter  ccmveyed  them  to  C,  sub- 
ject to  that  and  also  a  second  mortgage  to  W. 
Before  K.  parted  with  her  title  to  the  lots,  one 
M.  sued  K.,  and  her  husband  in  debt  and  made 
the  first  and  second  mortgagees  parties  defend- 
ant and  established  a  lis  pendens  on  the  lots, 
and  an  equitable  lien  thereupon  in  favor  of  M., 
and  they  were  sold  on  execution  to  M.,  subject 
to  those  mortgages  in  satisfaction  of  his  judg- 
ment, whereupon  a  sheriff's  deed  therefor  is- 
sued to  him  and  he  was  placed  in  iKMseesdoa. 
Pending  M.'s  suit  and  before  judgment,  but  un- 
known to  M.,  plaintiff  loaned  C.  money  to  pay 
the'first  and  second  mortgages,  which  he  did,  aid 
the  same  were  satisfied  of  record,  and  took  a 
third  mortgage  on  the  land  for  tbe  amount  In 
a  suit  by  plaintiff  to  foreclose  its  mortgage,  held, 
that  it  was  a  volunteer  and  not  entitled  to  be 
subrogated  to  the  rights  of  the  loan  company 
in  its  mortgage,  and,  for  the  reason  that  plain- 
tiff's mortgage  was  executed  after  M.'s  action 
had  established  a  lis  pendens  against  the  lots, 
the  lien  of  that  mortgage  thereto  did  not  attach 
so  as  to  affect  M.'s  title  subsequently  acquired, 
that  M.,  as  purchaser  under  his  judgment,  took 
title  thereto  clear  of  plaintiff's  mortgage,  and 
that  the  trial  court  did  right  to  so  hold  and  can- 
cel and  remove  the  same  as  a  cloud  on  M.'s  title. 

[Ed.  Note.— For  other  cases,  see  Ms  Pendens, 
Cent  Dig.  {  60;   Subrogation,  Cent  Dig.  $  67.] 

Error  from  District  Court,  Pottawatomie 
County;  Chas.  B.  WHsmj,  Jr.,  Judge. 

Suit  by  the  Employes'  Building  &  Loan 
.^^Bsoelatlon  against  D.  A.  Grafton  and  Lizzie 
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Crafton,  hia  wife,  and  Ekiward  Hagener  and 
A.  S.  Pace,  In  which  G.  W.  Martin  and  the 
Oklahoma  State  Bank  were  made  parties  de- 
fendant. Judgment  for  plaintiff  against  the 
defendants  Crafton  and  Hagener,  and  Judg- 
ment for  defendant  Martin  on  his  cross-pe- 
tition, to  which  judgment  plaintiff  brings  er- 
ror.   AfBrmed. 

Chas.  H.  Woods  and  Geo.  M.  Green,  both 
of  Oklahoma  City,  and  Edward  Howell,  of 
Shawnee,  for  plaintiff  in  error.  E.  C.  Stan- 
ard,  J.  H.  Wahl,  and  C.  H.  Enuis,  aU  of 
Shawnee,  for  defendant  in  error  Martin. 

TURNER,  J.  On  December  9,  1911,  in  the 
district  court  of  Pottawatomie  county.  Em- 
ployes' Building  &  Loan  Association,  plain- 
tiff in  error,  sued  D.  A.  Crafton  and  Lizzie, 
Ills  wife,  for  a  balance  of  $760.06  due  on 
their  promissory  note  of  $1,000  and  to  fore- 
close a  mortgage,  providing  for  an  attorney's 
fee,  on  lots  4  and  5  and  20  feet  off  the  north 
side  of  lot  6,  in  block  1,  in  W.  J.  Riggs  addi- 
tion to  the  city  of  Shawnee,  made,  executed, 
and  delivered  by  the  Craftons  to  plaintiff 
July  29,  1908,  to  secure  the  payment  thereof. 
Edward  Hagener  and  A.  S.  Pace  were  alleg- 
ed in  the  petition  to  be  the  successive  own- 
ers of  the  equity  of  redemption,  and  G.  W. 
Martin  and  the  Oklahoma  State  Bank  to 
claim  some  interest  in  the  property  inferior 
to  that  of  plaintiff,  and  were  made  parties 
defendant  and  are  defendants  in  error.  Craf- 
ton and  wife  and  Hagener  defaulted;  the 
bank  disclaimed ;  Pace  pleaded  payment,  and 
Martin  filed  an  answer  and  cross-petition. 
After  the  issues  were  thus  Joined,  there  was 
trial  to  the  court,  and  Judgment  for  plaintiff 
and  against  the  Craftons  and  Hagener  for 
the  amount  claimed,  which  was  decreed  to 
be  a  lien  upon  the  land  prior  to  the  rights  of 
all  the  defendants,  save  Martin,  and  all  of 
them  except  Martin  were  taxed  with  the 
costs  of  the  foreclosure.  As  to  Martin,  the 
court,  on  trial  of  the  issues'  Joined  between 
plaintiff  and  himself  on  his  crosa-petltlon, 
held  him  to  be  the  owner  and  In  possession 
of  the  lots  in  controversy,  with  title  therein 
superior  to  that  of  any  of  the  defendants  and 
prior  and  superior  to  the  mortgage  Hen  sought 
to  be  foreclosed,  and  ordered,  adjudged,  and 
decreed  that  his  title  to  the  land  be  quieted, 
and  that  plaintiff's  mortgage  be  canceled  as  a 
cloud  upon  his  title.  To  which  judgment  on 
the  croes-petltion  plaintiff  excepted,  and 
brings  the  case  hera 

The  judgment  upon  the  cross-petition  is 
not  contrary  to  the  evidence,  as  contended. 
There  is  no  dispute  aa  to  the  factsi  The  evi- 
dence discloses  that  on  September  27,  1906, 
one  W.  J.  Rlggs,  being  the  owner  of  the  land, 
by  warranty  deed  conveyed  the  same  to  Kit- 
ty, the  wife  of  C.  W.  Sutherland,  subject  to 
a  mortgage  of  $800,  payable  to  Standard 
Savings  &  Loan  Association.  On  March  14, 
1908,  Kitty,  by  a  like  deed,  conveyed  the  land 
to  the  defendant  D.  A.  Grafton,  subject  to 


that  mortage,  and,  also  to  a  second  n 
gage  of  $300,  payable  to  one  Wyant.  Be 
Kitty  parted  with  the  title  to  the  land 
wit,  on  November  1,  1906,  Martin  saed 
Sutherlands  and  said  first  and  second  n 
gagees  in  the  district  court  of  Pottawato 
county,  alleging  that,  on  March  23,  1906, 
Sutherlands  had  made,  executed,  and  d* 
ered  to  him  their  promissory  note  for  $ 
due  30  days  thereafter,  and  to  secure 
same  executed  a  mortgage  on  lot  5  in  blo< 
In  North  Park  addition  to  Shawnee;  1 
they  had  no  title  to  said  lot,  and  did  not 
tend  to  mortgage  it,  but  thereby  did  iJit 
to  mortgage  lot  6  in  block  5,  Nortli  P 
addition,  at  that  time  owned  by  C.  W.  Si 
erland;  that  thereafter  they  conveyed  b 
lot  6  hi  block  6  to  W.  J.  Riggs,  who  took 
tie  thereto  In  good  faith,  and  received  In 
change  therefor  a  deed  to  lots  4  and  5  f 
20  feet  off  the  north  side  of  lot  6.  block  1, 
W.  J.  Riggs  addition  to  the  city  of  Shawn 
that  is,  the  land  described  in  the  mortg: 
sought  to  be  foreclosed.  The  prayer  of  i 
petition  was  that  plaintiff  have  jndgm< 
against  the  Sutherlands  on  the  note,  togetl 
with  Interest  and  attorney's  fee,  and  that  t 
amount  thereof  be  declared  an  equitable  11 
on  said  lots  4  and  5  and  20  feet  off  the  not 
end  of  lot  6,  in  block  1,  and  that  the  sai 
be  sold  subject  to  the  mortgage  to  the  Stai 
ard  Savings  &  Loan  Association  and  the  'n 
ant  mortgage  aforesaid.  All  of  which  w 
attempted  to  be  and  would  have  been  do 
pursuant  to  a  judgment  duly  rendered  a 
entered  by  default  against  all  the  defei 
ants,  save  Wyant,  who  was  not  served,  dat 
December  22,  1906,  had  not  the  Sutherlan( 
on  January  30,  1908,  pursuant  to  their  n 
tion  so  to  do,  set  the  sale  aside  and  answc 
ed,  denying  all  the  allegations  in  the  petitl 
save  those  of  indebtedness  which  they  adm 
ted,  but  pleaded  no  defense  thereto.  A 
nothing  further  was  done  in  the  case  nn 
February  15,  1910,  at  which  time  a  like  Juc 
ment  by  default  was  again  rendered  and  ( 
tered  against  them,  whereupon  it  was  aga 
adjudged  and  decreed  that  plaintiff  ha 
Judgment  for  $129.40,  together  with  Inten 
and  attorney's  fees,  that  plaintiff  was  en 
tied  to  an  equitable  lien  on  the  land,  ai 
that  the  same  be  sold  to  satisfy  said  del 
subject  to  the  mortgages  aforesaid.  Pendii 
the  suit,  to  wit,  on  July  29,  1908,  the  Cn 
tons,  being  then  the  owners  of  the  land  su 
Ject  to  the  mortgages  aforesaid,  borrowi 
the  amount  of  money  evidenced  by  the  moj 
gage  sought  to  be  foreclosed,  and,  unknot 
to  Martin,  with  it  paid  and  had  released 
record  the  mortgages;  and  when  the  lai 
was  sold,  subject  to  the  mortgages  aforesal 
to  satisfy  Martin's  Judgment,  and  he  had  b 
it  in  at  the  sale  for  $700,  and  paid  into  con 
$438J.0,  which  was  the  amount  of  his  bi 
less  the  amount  of  his  judgment  and  cost 
and  the  sale  was  confirmed  and  a  sheiU 
deed  issued  pursuant  thereto,  and  he  w< 
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pat  in  potMcooton  of  tbe  laud,  this  suit  was 
brougbt. 

It    Is    plalntUTs  contention  that,  although 
tbe  lien  of  Its  mortgage  attached  to  the  land 
pending    Martin's  suit,  resulting  in  a  Judg- 
ment  fixing  an  equitable  lien  upon  the  land, 
subject  to  the  two  prior  mortgages  aforesaid, 
yet,  as  tbe  ^,000  lo€in  to  the  Oraftona,  evi- 
denced by  plalntUTs  mortgage,  paid  off  those 
mortgages,  plaintiff  la  entitled  to  have  the 
StandarU's  mortgage  kept  alive  and  be  sub- 
rogated to  ail  ri^ts  of  the  mortgagee  therein, 
and  have  its  present  mortgage  foreclosed  and 
the  lien  thereof  declared  superior  to  the  lien 
of  Martin's  Judgment,  and  the  land  sold  to 
satisfy  tbe  same.    Not  sa    When  plaintiff  fur- 
nished the  Craftong  with  this  $1,000  to  pay 
tbe   Standard's  mortgage,  aside  from  being 
an  Incumbrancer  pendente  lite  when  it  took 
back  the  mortgage  »)ught  to  be  foreclosed, 
plaintiff  was  a  stranger  to  the  title,  a  volun- 
teer, and  not  entitled  to  subrogation  therein, 
for  the  reason  that  when  that  mortgage  was 
paid,    it  was  extinguished,  as  held   by  tbe 
trial  court     In  Watson  v.  Wilcox,  39  Wis. 
643,   20    Am.   B«p.   63,  quoting  approvingly 
from  Walworth,  0.,  Ryan,  C.  J.,  speaking  for 
tbe  conrt,  said: 

"  It  is  only  in  cases  where  the  person  ad- 
vancing money  to  pay  the  debt  of  a  third  party 
stands  in  tbe  situation  of  a  surety,  or  is  com- 
pelled to  pay  it  to  protect  his  own  rights,  that  a 
court  of  equity  substitutes  him  in  the  place  of 
the  creditor,  as  a  matter  of  course,  without  any 
agreement  to  that  effect.  In  other  cases  the  de- 
mand of  a  creditor  which  is  paid  with  the  money 
of  a  third  person,  and  without  any  agreement 
that  tbe  security  shall  be  assigned  or  kept  on 
foot  for  the  benefit  of  "such  third  person,  is  ab- 
solutely extinguished.'  Sanford  v.  McLean,  3 
Paige  [N.  ¥.]  117  [23  Am.  Dec  773]." 

In  tbat  case  tbe  facts  stated  In  the  com- 
plaint  were:     That  on  June  29,   1864,  one 
Bates  and  another  Harvey  were  in  possession 
of  certain  lands  claiming  title  to  a  i)ortion 
thereof  by  deed  from  one  Naiden,  who  be- 
came the  owner  thereof  by  purchase  at  fore- 
closure sale,  of  a  mortgage  given  to  the  de- 
fendant  Wilcox,   and   to  the  remainder  by 
a  tax  deed  and  a  sheriff's  deed  executed  pur- 
suant to  a  Judgment  against  WUcox  while 
he  was  the  owner  of  the  land.    On  the  date 
aforesaid,  Bates  conveyed  his  Interest  in  the 
lands  to  tbe  wife  of  Harvey.     While  the 
Harveys  were  in  possession,  they  mortgaged 
tbe  lands  to  Hodaon  April  23,  1866,  for  $2,- 
500,  on  wUlch  was  due  and  unpaid  on  Oc- 
tober 26,   1869,   $1,750.     At  that  time,   the 
Harveys  being  unable  to  pay,  Hodson  applied 
to  plaintiff  to  purchase  the  mortgage,  which 
he  agreed  'to  do,  and,  as  they  were  about 
to  make  an  assignment  thereof.  It  was  sng- 
sested  tbat  instead  the  mortgage  be  can- 
celed, and  that  plaintiff  take  a  new  mort- 
tage  from  tbe  Harveys,  which  he  agreed  to 
do,  whereupon  plaintiff  paid  Hodson,  at  the 
request    of    the   Harveys,    $1,750   and    took 
a  new  note  and  mortgage  from  the  Harveys 
for  that  amount,  which  was  duly  recorded, 
and  the  Hodson  mortgage  satisfied  of  record. 


In  the  meantime,  that  is,  on  October  12, 1869, 
WUcox  commenced  an  action  ,tn  the  circuit 
court  against  Bates  and  wife  and  Harvey 
and  wife,  tbe  result  of  which  was  tbat  tbe 
deed  to  them  from  Naiden  and  to  bint  from 
tbe  Eiherlff,  and  the  tax  deed  aforesaid,  were 
declared  mortgages  to  secure  Bates  and  Har- 
vey for  advances  made  by  them,  and  the 
deed  from  Bates  and  wife  to  Harvey  and 
wife  was  declared  a  voluntary  conveyance 
and  void  as  against  Wilcox.  The  prayer  of 
the  petition  was  that  the  mortgage  to  plain- 
tiff be  held  valid  as  against  Wilcox,  and 
that  plaintiff  be  subrogated  to  the  rights  of 
Hodson  under  tbat  mortgage,  and  for  Judg- 
ment of  foreclosure  of  plaintiff's  mortgage. 
A  demurrer  to  the  complaint  was  sustained, 
and  plaintiff  appealed.  In  afflrmlpg  the 
Judgment,  the  court  held  that  the  lis  pendens 
established  by  Wilcox's  suit  was  sufficient 
to  charge  tbe  appellant  with  notice;  and,  * 
auoting  from  Downer  y.  Miller,  16  Wis.  612, 
said: 

"We  know  of  no  case  that  has  ever  carried  the 
doctrine  of  subrogation  so  far  as  to  hold  that  a 
mere  loan  of  money,  for  the  purpose  of  enabling 
the  borrower  to  pay  a  debt,  entitles  the  lender 
to  be  subrogated  to  the  rights  of  the  creditor 
whose  debt  was  thus  paid.  And  Pelton  v. 
Knapp,  21  Wis.  63,  appears  to  proceed  upon 
tlie  same  principle.  See,  also,  Marvin  v.  V^- 
der,  5  Cow.  [N.  Y.]  671,  Eichmond  v.  Marston, 
15  Ind.  134,  and  the  English  and  American 
Notes  to  Aldrich  v.  Cooper,  Hare  &  Wallace's 
Edition  of  White  &  Tudor's  Leading  Cases,  pas- 
sim." 

And  so,  we  repeat,  aside  from  Rev.  Laws 
1910,  §  4732,  under  which  the  plaintiff  was 
chargeable  with  notice  of  the  pendency  of 
Martin's  action,  and  hence  could  acquire  no 
interest  in  the  land  as  against  Martin's  title, 
that  plaintiff  was  a  stranger,  and  not  en- 
titled to  be  subrogated  to  the  rights  of  the 
mortgagee  In  tbe  Standard  mortgage,  and 
that,  too,  although  the  evidence  discloses  that 
plaintiff  bad  no  actual  knowledge  that  Mar- 
tin's action  was  pending  at  tbe  time  Its 
mortgage  was  executed,  and  tbat  the  abstract 
failed  to  state  the  fact.  And  although,  too, 
by  refusing  plaintiff  relief,  it  will  lose  the 
$1,000  with  which  the  Standard  and  the 
Wyant  mortgages  were  satisfied,  to  Martin's 
benefit  only. 

In  Garwood  v.  Administrators,  etc.,  of 
Eldrldge,  2  N.  J.  Eq.  145,  34  Am.  Dec.  195, 
the  facts  were  that  Josiah  Smith  and  wife, 
on  February  26,  1810,  gave  to  the  executors 
of  John  Smith  a  real  estate  mortgage  for 
$370,  which  was  duly  recorded  and  finally  as- 
signed to  Wills  and  Haines.  On  April  29, 
1815,  Smith  and  wife  made  a  second  mort- 
gage on  tbe  same  land  to  Engle  for  $650, 
which  was  duly  record^.  On  January  26, 
1824,  for  a  consideration  of  $500,  they  con- 
veyed the  premises  to  complainant,  and,  as 
the  deed  contained  general  covenants  of  war- 
ranty, the  money  was  applied  to  tbe  pay- 
ment of  the  two  mortgages  which,  by  consent 
of  both  parties,  were  discharged  and  canceled 
of  record.    On  May  30,  1822,  or  subsequent 
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to  the  date  of  the  cancellation  of  the  mort- 
gnges,  but  prior  to  complainant's  deed,  Wll- 
llam  Eldridge  obtained  a  Judgment  against 
Joslah  Smith  which  was  a  Hen  upon  the 
mortgaged  land.  Later  he  sned  out  an  ex- 
ecatlon,  and  on  April  19,  1824,  the  sheriff 
sold  and  conveyed  the  land  to  Eldridge,  the 
plaintiff  In  the  execntlon,  for  $330,  which 
was  a  fair  consideration.  Eldridge  lay  still 
with  his  execution  until  after  the  plaintiff 
had  discharged  the  mortgages.  Under  this 
state  of  facts  the  court  denied  the  prayer  of 
complainant  to  be  subrogated  to  the  rights 
of  the  mortgagees  and  said: 

"Under  these  circumstances,  the  complainant 
asks  the  interference  of  this  court  At  law,  it 
is  quite  certain,  he  is  without  remedy;  for  al- 
though be  may  have  been,  as  he  alleges,  without 
actual  notice  of  the  Eldridge  judgment  at  the 
time  he  purchased,  yet  he  had  constructive  no- 
tice by  the  record,  and  unless  the  power  of  this 
court  is  su6Scient  to  grant  relief,  the  complain- 
ant will  have  lost  the  $500  with  which  he  paid 
off  the  mortgBKes,  and  Eldridge  will  have  re- 
ceived on  his  purchase  the  exclusive  benefit  there- 
of. There  is  then,  to  my  mind,  a  natural  jus- 
tice In  the  complainant's  case,  to  which  I  should 
be  disposed  to  extend  relief,  if  I  could  do  so 
without  disturbing  well-established  principles." 

And  in  the  syllabus: 

"S.  G.  having  purchased  of  the  owner  certain 
real  estate,  subject  to  two  mortgages,  and  a 
judgment,  applied  the  whole  of  the  purchase 
money  to  the  satisfaction  of  the  mortgagetSs,  be- 
ing the  first  incumbrances,  and  caused  them  to 
be  canceled  and  discharged  of  record,  held  that  a 
purchaser  under  the  judgment  took  the  property 
clear  of  the  incumbrance  of  the  mortgages,  and 
that  S.  G.  was  entitled  to  no  relief  in  equity." 
See,  also,  Kahn  v.  McConnell  et  al.,  37  Okl.  219 
[131  Pac.  682,  47  1j.  R.  A.  (N.  S.)  1189.] 

We  are  therefore  of  opinion  that  plaintiff 
cannot  recover,  not  only  for  the  reason  that 
plaintiff  was  a  volunteer,  and  hence  cannot 
be  subrogated  to  the  rights  of  the  mortgagee 
in  the  Standard  mortgage  and  permitted  to 
enforce  the  Hen  thereof  for  its  benefit,  but 
for  the  further  reason  that,  as  plaintiff's 
mortgage  which  it  is  seeking  to  foreclose 
was  executed  after  Martin's  action  against 
the  Sutherlands  had  established  a  Us  i>en- 
dens  against  the  land,  the  lien  of  that  mort- 
gage thereto  did  not  attach  so  as  to  affect 
Martin's  title,  subsequently  acquired  on  a 
sale  of  the  land  as  the  result  of  that  suit 
(Holland  ▼.  Cofield,  27  Okl.  469,  112  Pac 
1032),  and  that  the  court  did  right  to  so  hold 
and  cancel  the  same  and  remove  it  from  bis 
title. 

Finding  no  error,  the  judgment  of  the  trial 
court  is  affirmed.    Ail  the  Justices  concur. 


DICKSON  V.  McDUPFBB  et  ai    (No.  8885.)» 
(Supreme  Court  of  Oklahoma.    April  10,  1917.) 

(SvllaTm*  by  the  Court.) 

LAppbai.    and    Ebbob    «s9S2(K1).    549(5)— 
Record — Motions   and    Exceptions— Bill 
of  EJxceptions. 
Motions  presented  to  the  trial  court,  rulings 

thereon,  and  exceptions  thereto  are  not  properly 


a  part  of  the  record,  and  can  only  be  preaerved 


and  presented  for  review  on  appeal 
porating  the  aame  into  the  record  by  bill  of  ex- 
ceptions or  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Wg.  H  2359,  2360,  2366.  2450.] 

2.  Appeal   and   Bbbor   *=»362(1)— Wbtt   or 

Ebbob— Review— Dismissal. 
As  the  petition  in  error  herein  presents  no 
que8ti<»i  for  the  consideration  of  this  court,  ex- 
cept the  action  of  the  trial  court  in  relstioo  to 
certain  motions  which  are  not  reviewable  upon 
a  transcript,  unless  brought  into  the  record  ei- 
ther by  bill  of  exertions  or  case-made,  the  mo- 
tion to  dismiss  must  be  sustained.  , 

[S!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1960,  3282-3284.] 

Error  fr<Hn  District  Court,  AUalfii  Coun* 
ty;   jr.  C.  Robberts,  Judge.    . 

Proceeding  between  Sarah  Didcaon  and 
H.  P.  McDuflee,  administrator  of  the  estate 
of  O.  J.  McDuffee,  deceased,  and  others. 
Judgment  for  the  latter,  and  the  former 
brings  error.  Motion  to  dlsmiaa  prooeedtng 
in  errcff  sustained. 

J.  P.  Evans,  of  Ciherobee,  fbr  plaintiff  in 
error.  W.  Wilder,  of  Cherokee,  for  defend- 
ants in  error. 

KANE,  J.  Tills  proceeding  in  error  was 
commenced  by  the  plaintiff  in  error  filing 
In  this  court  a  petition  in  error  with  a  tran- 
script of  the  record  attadied.  The  cause 
now  comes  on  to  be  beard  upon  a  moticm  of 
the  defendant  in  error  to  dismiss  the  pro- 
ceeding In  error  upon  the  following  grounds: 

"(1)  Because  the  plaintiff  in  error  failed  to 
attach  to  her  petition  in.  error  a  case-made  or  a 
bill  of  exceptions  preserving  any  of  the  motions 
or  orders  of  the  trial  court  excepted  to  that  are 
not  by  statute  made  a 'part  of  the  record. 

"(2)  Because  said  motions  and  orders  of  the 
trial  court  that  are  not  a  part  of  the  record,  un- 
less made  so  by  a  bill  of  exceptions  or  case- 
made,  have  not  been  preserved,  and  are  not  a 
part  of  the  record  in  this  case. 

"(3)  Because  the  petition  in  error  presents 
no  question  for  the  consideration  of  this  court, 
independent  of  the  motions  and  the  rulings  and 
orders  and  acts  of  the  lower  court,  that  have  to 
be  by  law  made  a  part  of  the  record  by  a  case- 
made  or  a  bill  of  exceptions." 

[1]  The  motion  to  dismiss  must  be  sustain- 
ed. The  grounds  assigned  for  dismissal  ate 
substantially  the  same  as  those  set  out  is 
the  motion  to  dismiss  in  the  case  of  Ludwig 
v.  Benedict,  33  Okl.  300,  125  Pac  739,  where- 
in it  was  held: 

"Rulings  on  instrnctions  and  exertions  there- 
to cannot  be  considered,  unless  the  instructions 
are  excepted  to  at  the  trial,  the  exceptions  made 
to  appear  of  record,  and  the  objections  pointed 
out  to  the  trial  court  on  motion  for  new  trial" 

In  Tribal  Development  Ck>.  v.  White  Bros, 
28  Okl.  526,  114  Pac.  730,  it  was  held : 

"Motions  presented  to  the  trial  court  rulings 
thereon,  and  exceptions  thereto  are  not  proper- 
ly part  of  the  record,  and  can  only  be  preserv- 
ed and  presented  for  review  on  appeal  by  incor- 
porating the  same  by  bill  of  exceptions  or  case- 
made." 

[2]  As  the  petition  in  error  herein  presents 
no   questlMi   for  the   consideration  of  this 
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court,  exc^  the  action  of  the  trial  court  In 
relation  to  certain  motions,  whldi  are  not 
revle'wa'We  npon  a  transcript,  unless  brought 
into  tlie  record  either  by  bill  of  exceptions 
or  case-made,  the'  motion  to  dismiss  must  be 
snstaitied. 

SHA:RP,  C.  J.,  and  HARDY,  TDHNBB,  and 
THACKEB,  JJ.,  concur. 


WOB4ACK  V.   STATE.     (No.  A-2437.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  26,  1917.) 

(Bvllabiu  by  the  Court.) 
1.  Cbxminai,  Law  <s=»1159(3)— Apmai/— Con- 
ixiCTiNG  Evidence — Conviction. 

Questions  of  fact  are  for  the  jury  to  deter- 
mine. "Where  there  ia  direct  conflict  between 
the  evidence  for  the  state  and  that  of  the  de- 
fendant, and  the  evidence  for  the  state  is  suffi- 
cient to  justify  a  verdict  of  guilty,  the  judg- 
ment of  convii^cm  will  not  be  reversed  because 
of  sudli  conflict  in  the  evidence. 

[Ed.     Note.— Ftor   other    cases,    see    Criminal 
Law,  C5ent.  Dig.  i  3076.] 
2.  iNTOxicATise  LiquoBS  9=>239{10)  —  Or- 
FENSK— Instruction. 

Where  the  evidence  on  the  part  of  the  state 
will  support  either  the  infermce  that  the  unlaw- 
ful sale  was  entirely  consummated  by  the  ap- 
pelant, or  by  him  and  another,  it  was  not  im- 
proper for  the  court  to  instruct  the  jury  as 
tMovrm:  "You  are  instructed  that  under  the 
laws  <^  Oklahoma  any  person  who  in  any  way 
knowingly  takes  part  in  the  sale  of  intoxicat- 
ing liquor  illegally,  whether  the  act  is  complet- 
ed by  himself  alone,  or  in  conjunction  with 
another,  is  guilty  of  violating  the  lew  the  same 
as  if  he  had  comjdeted  the  whole  illegal  act  him- 
self." 

fEW.  Note.— BV>r  other  cases,  see  Intoxicating 
liquors,  Guit.  Dig.  if  342-345.] 

Appeal  from  County  Court,  Harper  Coun- 
ty,   A.  H.  Walker,  Judge. 

W.  W.  Womack  was  convicted  of  selling 
Intoxicating  liquor,  and  he  appeals.  Af- 
firmed. 

R.  S.  Smedley  and  O,  W.  Hofmelster,  both 
of  Buffalo,  for  plaintiff  in  error.  S.  P.  Free- 
ling,  Atty.  Gen.,  and  R.  McMillan,  Asst.  Atty. 
Gen.,  for  the  State. 

MATSON,  J.  Appellant  was  convicted  in 
the  county  court  of  Harper  county  of  the 
offense  of  selling  a  pint  of  whisky  to  one 
U.  M.  Mix,  and  sentenced  to  pay'  a  fine  of 
$S0  and  to  serve  30  days'  confinement  in  the 
county  jail.  From  this  judgment  of  convic- 
tion an  appeal  is  taken,  and  two  alleged 
errors  are  relied  upon  for  reversal:  First, 
that  the  verdict  is  contrary  to  the  evidence; 
second,  that  the  court  erred  in  giving  the 
following  instruction: 

"You  are  instructed  that  under  the  laws  of 
Oklahoma  any  person  who  in  any  way  know- 
ingly takes  part  in  the  sale  of  intoxicating 
Uqaors  ill^aUy,  whether  the  act  is  completed 
by  himself  alone,  or  in  conjunction  with  anoth- 
er, is  guilty  of  violating  the  law  the  same  as  if 
be  bad  completed  the  whole  illegal  act  himself." 


[1]  The  prosecntlng  witness,  V.  M.  Mix, 
swore  posttiveljr  that  in  July  or  August,  1912, 
he  purchased  a  pint  of  whisky  from  this  ap- 
pellant and  paid  him  $1  therefor;  that  the 
purchase  was  made  after  night,  and  that  the 
whisky  was  delivered  to  him  in  the  town  of 
Buffalo,  in  Harper  county,  Okl.,  at  the  coun- 
ty's coalhouse,  whlcih  appeared  to  be  direct- 
ly back  of  the  courthouse ;  that  just  before 
lAe  purchase  was  made  he  had  a  conversa- 
tion with  the  appellant  about  buying  some 
whisky,  and  that  the  appellant  told  him  to  be 
at  that  place  at  that  time,  and  that  a  man 
appeared  there  with  the  whisky,  and  he  sup- 
posed it  to  be  appellant;  that  he  was  the 
only  person,  he  had  spoken  to  about  purchas- 
ing whisky  at  that  time.  The  state  also  in- 
troduced in  evidence  a  certified  copy  of  the 
record  of  the  United  States  Revenue  Depart- 
ment showing  that  the  appellant  had  taken 
out  a  retail  liquor  dealer's  license  designating 
his  residence  In  the  town  of  BufTalo  as  his 
place  of  business,  and  covering  the  period  of 
time  daring  which  this  sale  was  made  and  for 
some  time  prior  and  subsequent  thereto.  The 
appellant  flatly  denies  making  any  sale  to 
Mix  of  any  kind  of  liquor,  but  admits  that 
he  took  out  the  license,  but  claims  that  he 
took  it  out  because  he  was  told  by  the  reve- 
nue collector  that  it  would  be  necessary  for 
him  to  have  a  Ucense  in  order  to  purchase 
liquor  to  bathe  a  sick  horse  that  he  claims 
to  have  had  about  the  time  this  sale  was 
made.  He  also  admits  that  he  ordered  about 
a  gallon  of  whisky  a  week  during  this  period 
of  tiiae  from  liquor  dealers  in  Kansas  City, 
Mo.,  but  that  he  used  the  same  exclusively 
for  doctoring  the  horse.  He  paid  $45  for  the 
privilege  granted  by  the  retail  license.  If 
the  testimony  of  the  witness  Mix  is  to  be  be- 
lieved, together  with  the  fact  that  the  ap- 
pellant procured  a  retail  liquor  dealer's  li- 
cense covering  the  period  of  time  that  this 
sale  was  made,  then  the  state  has  made 
out  a  clear  case  of  guilt  against  him.  The 
witness  Mix  was  not  impeached  as  to  his 
general  reputation  for  truth  and  veracity. 
He  was  shown  to  be  a  man  who  had  lived 
in  that  country  a  great  number  of  years,  and 
was  running  a  threshing  machine  at  the  time 
of  this  purchase.  He  seemed  to  be  worthy 
of  belief.  The  defense  Interposed  was  some-  - 
what  unique.  It  had  a  tendency,  in  our 
opinion,  to  discredit  the  testimony  of  the 
appellant  and  to  render  his  story  less  worthy 
of  belief  than  that  of  the  prosecuting  wit- 
ness. Mix.  The  fact  that  ai^ellant  paid  the 
tax  required  by  the  United  States  of  retail 
liquor  dealers  would  indicate  that  he  was 
possessed  of  a  "blind  tiger"  in  addition  to 
the  "sick  horse."  We  do  not  propose  to 
tolerate  the  estabUshmMit  of  hospitals  of 
this  kind  for  such  purpose  In  this  state. 
This  court  has  repeatedly  held  that,  where 
the  evidence  on  the  part  of  the  state  is  such 
as  would  Justify  the  jury  in  arriving  at 
the  conclusion  that  the  defendant  was  guilty. 
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the  juagment  of  oonTlctlon  will  not  be  re- 
versed on  the  sToand  of  the  Insufficiency  of 
the  evidence  unless  it  appears  from  the 
record  that  the  Jury  was  Influenced  by  pas- 
sion or  prejudice.  Davis  ▼.  State,  10  Okl. 
Or.  160,  135  Pac.  438;  Calvert  v.  State, 
10  Okl.  Cr.  186,  135  Pac.  737;  Sayers  T. 
State,  10  Okl.  Cr.  233,  135  Pac.  1073;  Mas- 
gard  V.  State,  9  Okl.  Cr.  236,  131  Pac.  649. 

There  is  nothing  in  this  record  to  convince 
tills  court  that  the  elements  of  passion  or 
prejudice  entered  into  the  verdict  in  this 
case. 

12]  It  is  also  contended  that  the  court  erred 
in  giving  instruction  No.  8,  which  is  as  foir 
lows : 

"You  are  instructed  that  under  the  laws  of 
Oklahoma  any  person  who  in  any  way  know- 
ingly takes  part  in  the  sale  of  intoxicating  liq- 
uors illegally,  whether  the  act  is  completed  by 
himself  alonej  or  in  conjunction  with  another, 
is  niilty  of  violating  the  law,  the  same  as  if  he 
had  completed  the  whole  illegal  act  himaelf." 

Counsel  for  plaintiff  in  error  assert  that 
the  case  of  Steen  et  al.  v.  State,  4  Okl.  Cr. 
309,  111  Pac.  1097,  sustains  the  contention 
that  the  foregoing  Instruction  was  erroneous. 
In  this  counsel  are  mistaken.  In  the  Steen 
Case  this  court  expressly  held: 

"One  who  solicits  a  person  to  purchase  liquor 
and  pilots  him  to  another  who  has  the  liquor 
and  sells  it  assists  in  m^itig  the  sale  and.  is 
indictable  and  punishable  as  a  principal  in  the 
transaction." 

Instead  of  supporting  the  contention  of 
counsel  the  Steen  Case  absolutely  refutes  it, 
but  it  is  contended  because  the  state  did 
not  show  that  the  appellant  was  in  the  habit 
of  selling  intoxicating  liquor  to  other  people, 
or  had  the  general  reputation  of  being  a 
bootlegger,  that  this  judgment  should  be  re- 
versed. Such  evidence  would  have  been  al>- 
solutely  incompetent  for  the  reason  that  a 
person  cannot  be  convicted  of  an  offense  by 
proof  that  he  has  been  guilty  of  other  like 
offenses,  or  that  he  has  the  general  reputa- 
tion of  doing  the  thing  charged  against  him. 
Circumstances  might  arise  where  evidence 
of  that  kind  would  be  competent,  but  not 
in  a  case  where  a  sale  of  intoxicating  liquor 
is  charged.  The  fact  that  it  was  proved  con- 
clusively that  the  appellant  paid  for  the 
United  States  revenue  tax  required  of  re- 
tall  liquor  dealers  makes  out  a  prima  facie 
case  of  his  intent  to  sell  liquor.  He  admits 
that  he  paid  this  tax.  The  record  shows 
that  he  had  paid  for  a  period  covering  from 
December,  1911,  up  to  and  including  June, 
1913.  He  voluntarily  by  that  act  entered  into 
a  business  which  he  must  have  known,  and 
was  required  to  know,  was  in  violation  of 
the  laws  of  this  state.  Unless  he  had  in- 
tended to  engage  in  that  business,  it  is  our 
opinion  that  he  would  not  have  parted  with 
$45  for  that  privilege.  His  intent  must  have 
been  to  profit  by  violating  the  laws  of  this 
state,  and  when  a  person  enters  into  an  un- 
lawful occupation  for  the  purpose  of  gain 


h«  does  a*  after  full,  and  deliberate  com 
eration. 

The  judgment  of  the  trial   court  is 
firmed. 

DOTLB,  P,  X,  and  ARMSTRONa,  Jm  c 
cur. 


HcOARRICE  ▼.  LENOX  MINING  CO. 
(No  2948.) 

(Supreme  Court  of  Utah.     Mareh  23,  191' 

1.  OOBPOBATIONS    «s>414(4>— Officebs  —  i 

THORITY  TO  ISSUK  PbOMISSOBT  NOTE. 

Ordinarily,   the  secretary  of  a  corporat 
has  no  right  to  execute  and  deliver  its   pn 
issory  note  without  authority  being  conferred 
on  him  by  its  board  of  directorai 

[Ed.  Note. — For  other  cases,  see  Corporatio 
Cent  Dig.  {  1643.] 

2.  CoKPOBATiONs  «=»414(4)  —  Officers— Is 

ANCE  OF  PB0M188OBT  Nol«. 

Where  the  secretary  of  a  cori>oration  issi 
Its  promissory  note  in  accordance  with  his  e 
torn  which  had  the  sanction  of  the  board  of 
rectors,  the  corporation  was  bound,  since,  wh( 
an  agent  of  a  corporation  has  been  permiti 
to  transact  its  business,  his  authority  to  bi 
it  will  ordinarily  be  Implied  from  the  appen 
power  conferred  upon  him. 

[Ed.  Note. — ^For  other  cases,  see  Corporatioi 
Cent  Dig.  I  1643.] 

3.  Appeal  and  Ebbob  iS=»1011(1)— Revib' 
CoNFucTiNQ  Evidence. 

Where  there  is  a  conflict  in  the  testimo 
with  substantial  evidence  in  the  record  to  sii 
port  the  findings  of  the  trial  Court,  the  Jui 
ment  will  be  affirmed. 

[Ed.  Note. — For  other  casc^  see  Appeal  ai 
Error,  Cent.  Dig.  K  S983-39S8.] 

Appeal  from  Third  District  Court,  Sa 
Lake  Ck>unty ;  Geo.  O.  Armstrong,  Judge. 

Action  by  E.  HcCarrick  against  the  Lenc 
Mining  Company.  From  a  judgment  f 
plaintiff,  defendant  appeals.    Affirmed. 

J.  H.  Hurd  and  W.  C.  Jennings,  both  < 
Salt  Lake  City,  for  appellant  W.  H.  Fc 
land  and  Thos.  L.  Mitchell,  both  of  Sa 
Lake  City,  for  respondent 

CORPMAN,  J.  This  was  an  action  brongl 
by  the  plaintiff  against  the  defendant  co: 
poration,  as  maker  of  a  promissory  note.  . 
trial  was  had  to  the  court,  without  a  jur] 
resulting  in  a  judgment  for  the  plaintiff.  Di 
fendant  appeals. 

The  complaint,  after  alleging  the  corporat 
existence  of  the  defendant  and  the  issuanc 
and  delivery  of  the  note  by  defendant  t 
plaintiff,  sets  out  the  note  heec  verba  bearin 
date  January  8,  1909,  providing  for  the  paj 
inent  on  demand  of  the  sum  of  $436.52  wit) 
Interest  at  the  rate  of  12  per  cent  per  annuii 
from  date,  before  and  after  judgment,  an 
for  $100  attorney's  fees,  if  collected  by  ai 
attorney.  The  complaint  further  states  tha 
no  part  of  the  principal  sum  or  interest  ha 
been  paid,  and  that  plaintiff  is  the  owoei 
and  holder  of  the  note.    Judgment  is  prayM 
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for  In  the  said  principal  biud,  Interest,  and 
attorney's  fees. 

The  defendant's  answer  admits  the  corpo- 
rate existence  of  the  defendant,  denies  the 
issuance  or  dcSlvery  of  the  note,  and  alleges 
that  If  It  eyer  was  issued  or  delivered  It  was 
withont  any  legal  authority  therefor  on  the 
part  of  the  person  assuming  to  issue  and  de- 
liver It,  and  for  a  special  defense  affirmative-, 
ly  alleges  that  the  board  of  directors  of  the 
defendant  coiporation  did  not,  by  resolution 
or  otherwise,  authorize  or  empower  the  note 
In  question,  or  any  note,  to  he  executed  or 
delivered  in  the  form  set  forth  In  the  com- 
plaint, or  to'  contract  for  the  payment  by 
defendant  of  any  attorney's  fee. 

It  Is  contended  by  defendant,  and  this 
sef  ms  to  be  the  only  question  this  court  is 
called  upon  to  determine,  that  th.e  note  here 
in  question  was  unauthorized;  that  the  sec- 
retary of  defendant  corporation  had  no  au- 
thority conferred  upon  him  to  execute  and 
deliver  a  note,  and ,  particularly  the  one  for 
the  sum  of  $436.S2,  in  behalf  of  the  defend- 
ant to  the  plaintur. 

It, appears  from  the  testimony  that  the 
defendant  had  not  been  very  active  or  suc- 
cessful in  the  carrying  on  of  its  business  and 
mining  operations,  and  that  certain  members 
of  its  board  of  directors,  in  order  to  meet 
the  CMnpany's  financial  obligations,  had,  as 
individuals,  contributed  of  their  personal 
means  to  the  amount  of  $188  each,  and  that 
the  defendant  had  executed  and  delivered  to 
the  Iconbributlng  idlrect^ors,  ln^lud£ag  the 
plaintiff,  promissory  notes  therefor;  that  in 
January,  1908,  when  these  notes  remained 
nnpaid  and  had  become  barred  by  the  statute 
of  limitations,  a  meeting  of  the  board  of 
directors  of  the  company  was  held  and  the 
minutes  of  this  meeting  among  other  things, 
discloses  the  following  record  thereof: ' 

"A  motion  was  made  that  the  amount  due  E. 
McOarrick,  outside  of  the  note^  aioounting  to 
12^,  $18.92,  $50,  be  embodied  jn  a  new  note 
after  the  surrender  of  the  old  note  of  $188, 
with  lirterest  added  at  12  per  cent.  This  mo- 
tion was  made  by  O.  J.  McNltt  and  seconded  by 
Mr.  Davis  and  that  the  note  bear  interest  at 
12  per  cent,  per  annnm.  Carried.  Voted  to 
adjoarn.    A.  H.  Page,  Secretary." 

The  foregoing  record.  It  will  be  seen,  Is 
very  indefinite  and  uncertain  as  to  its  mean- 
ing when  unaided  by  oral  testimony.  How- 
ever, the  trial  court,  and  we  think  rightfully, 
permitted  oral  testimony  to  be  Introduced  as 
to  what  was  contemplated  at  the  time 'by 
the  board  of  directors,  and  the  plaintiff,  as 
to  this,  testified: 

It  was  a  t>oard  meeting,  and  I  mily  just  sim- 
ply can  outline  about  what  occurred  there  at 
that  time.  And  the  matter  of  paying  these  obh- 
ntions  which  were  past  due  came  up,  and  Mr. 
Davis  and  Mr.  Page,  whom  the  company  owed 
$1S8,  the  seme  as  they  owed  to  me,  was  given 
the  privilege  to  pay  these  obligations,  and  they 
failed  to  take  advantage  of  that.  Then  I  sug- 
gested I  would  pay  them;. provided  that  my  note 
of  (188  was  embodied  in  a  new  note  with  these 
itemi  and  12  per  cent,  per  annum  from  the  time 


in  1901,  January  30,  1901,  to  that  present  time, 
that  $188,  and  they  agreed  to  it,  the  board  did." 

The  testimony  in  behalf  of  the  plaintiff 
further  discloses  that  the  principal  sum, 
$436.52,  of  the  note  In  question,  was  made 
up  of  several  Items  of  past  Indebtedness, 
$2.50,  $16.92,  $50,  paid  for  the  defendant 
by  the  plaintiff,  including  the  principal  sum 
and  interest  owing  on  the  $188  note  to  plain- 
tiff. 

[1,2]  Counsel  for  defendant  contended  in 
the  trial  court,  and  now  contends  before  this 
court,  that  the  secretary  of  the  defendant 
had  no  inherent  power  as  such  officer  to 
make  and  deliver  to  the  plaintiff  the  note  In 
question,  or  any  other  note.  In  behalf  of  the 
defendant;  that  the  act  of  the  secretary  In 
doing  so  was  wholly  unauthorized  by  the 
board  of  directors ;  and,  further,  that  It  was 
never  Intended  by  the  defendant  at  all  that 
plaintiff  should  have  a  new' note  of  the  de- 
fendant for  any  greater  sum  than  $69.42,  the 
sum  total  of  the  advances  made  by  plaintiff 
exclusive  of  the  $188  note,  and  interest  there- 
on, held  by  him.  We  agree  with  counsel  In 
his  contention  that  ordinarily  the  secretary 
of  a  corporation,  as  such  officer,  would  have 
no  right  to  execute  and  deliver  its  promissory 
note  without  authority  being  conferred  upon 
him  by  Its  boatd  of  directors,  and  so  find  the 
law  to  be  as  dted  by  counsel  in  his  brief. 
Lochwltz  V.  Pine  Tree  M.  &  M.  Co.,  87  Utah, 
349,  108  Pac.  1128;  S  Clark  &  Mar.  Corp. 
i  2151 ;  4  Thompson  Corp.  §  5746.  In  this 
case  then,  it  became  a  question  of  fact  to  be 
determined  by  the  court,  a  Jury  being  waived, 
whether  or  not  the  defendant's  directors  au- 
thorized its  secretary  to  make  and  deliver  for 
it  the  note  in  question.  It  Is  apparent  from 
the  minute  record,  hereinbefore  referred  to, 
that  defendant's  board  of  directors  considered 
and  intended  that  a  new  note  of  some  de- 
nomination should  be  made  to  plaintiff.  As 
to  what  ofllcer,  or  officers,  should  execute  and 
deliver  the  note  In  behalf  of  the  defendant, 
the  minutes  of  the  directors'  meeting  are 
silent.  However,  there  is  testimony  in  the 
record  to  show  that  it  had  been  the  custom  of 
the  secretary  to  execute  and  deliver  in  be- 
half of  the  defendant  other  promissory  notes 
and  instruments  in  writing.  It  appears  that 
the  several  old  notes  held  for  advancements 
made  by  the  directors,  including  the  plalu- 
tilTs,  had  been  made  by  the  secretary;  that 
it  was  quite  the  custom  for  the  secretary  to 
exercise  these  powers;  and  that  It  was  gen- 
erally left  for  him  so  to  do  without  the  ex- 
press direction  on  the  part  of  the  board  of 
directors.  The  power  of  an  agent  or  officer 
of  a  corporation  to  bind  his  principal,  neces- 
sarily, is  governed  by  the  law  of  agency,  and 
it  seems  to  be  the  well-estabUshed  rule  that, 
where  an  agent  of  a  corporation  has  been  per- 
mitted to  transact  Its  business,  his  authority 
to  bind  It  will  ordinarily  be  implied  from 
the  apparent  power  thus  conferred  upon  him. 
First  Nat.  Bank  v.  Colonial  Hotel  Co.,  226 
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Pa.  292,  75  AtL  412;  Lytle  &  Co.  v.  Bank 
of  Dothan,  121  Ala.  215,  26  South.  6 ;  Moore 
▼.  H.  Gaus  &  Sons  Mfg.  Co.,  113  Mo.  98,  20 
S.  W.  975;  Foster  v.  Ohio  Colorado  Red. 
&  M.  Co.  (C.  C.)  17  Fed.  130;  3  Cook  Corp. 
(7th  Ed.)  !  713. 

[3]  The  testimony  bearing  on  the  Issues 
In  this  ease  Is  conflicting  In  many  ways,  yet 
there  Is  substantial  evidence  to  support  the 
findings  of  the  trial  Judge.  Therefore,  in 
keeping  with  the  rei)eated  mllngs  of  this 
court,  where  there  is  a  conflict  in  the  testi- 
mony, but  where  there  is  substantial  evidence 
in  the  record  in  support  of  the  findings  of 
the  trial  court,  the  judgment  must  be  af- 
firmed, with  costs. 

It  is  so  ordered. 

FBICK,  C  J.,  and  McCARTT,  J.,  concur. 


BECK  ▼.  LEWIS  et  al.    (No.  2950.) 
(Supreme  Court  of  Utah.    March  26,  1917.) 

1.  JtrSTIOES   OF  THB   PEACE  <8=»82(2)— RETtrBW 

OF  Process— C0SCI.U8IVENB88. 
In  an  action  before  a  justice  of  the  peace, 
an  officer's  return  upon  a  summona  of  s»vice 
in  a  certain  precinct  does  not  sustain  a  finding 
that  defendant  was  not  a  reeident  of  another 
precinct  as  alleged  in  the  complaint. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  263.] 

2.  Justices  of  the  Peace  i8=»206(6)— Cebtio- 
BABi — Conclusiveness  of  Record. 

Under  Comp.  Laws  1907,  §  3685x,  providing 
that  a  judsment  based  upon  a  complaint  falsely 
stating  a  jurisdictional  fact  may  be  reviewed  by 
certiorari,  the  district  .court  in  certiorari  pro- 
ceedings to  review  a  judgment  of  the  justice 
court  cannot  receive  parol  evidence.! 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  79a] 

3.  JusrnoEs  of  the  Peace  93>73,  74(4)-Ju- 

BIBDIOnON. 

Under  Comp.  St  1907,  i  3668,  prescribing 
where  actions  in  justices'  courts  shall  be  com- 
menced, and  section  3669,  providing  for  chang- 
ing the  place  of  trial  where  suit  is  brought  in 
the  wrong  precinct,  a  justice  does  not  lose  ju- 
risdiction over  a  suit  brought  before  him  In 
the  wrong  precinct  until  the  affidavit  setting 
forth  the  facts  as  required  by  section  3669  is 
filed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  239.] 

4.  Justices  of  the  Peace  «=>60— Waivinq 
Objection  to  Suit  in  Wkong  Pbecinct. 

Under  Comp.  Laws  1907,  g  3668,  providing 
where  actions  shall  be  commenced  in  justices' 
courts,  and  section  3660,  providing  for  chang- 
ing the  place  of  trial  where  suit  is  brought  in 
the  wrong  district,  the  privilege  of  bringing 
suit  in  a  particular  district  is  personal  to  the 
defendant  and  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  217-221.] 

5.  JuexiCES  OF  the  Peace  «=>84(4>-nJuBiBDio- 
TiON— Suit  Brought  in  Wrong  Precinct. 

Under  Comp.  I>aws  1907,  J  3668,  providing 
where  actions  in  justices'  courts  shall  be  com- 


i  McMillan  t.  Durand.  S8  TTtab,  274,  U2  Pac  807: 
Orlffltb  V.  District  Court,  36  Utah,  443,  100  Pao.  1064 ; 
Quealjr  T.  Sullivan,  42  Otab,  B6S,  132  Pac.  1;  SUte 
V.  District  Court,  36  Utah,  267,  103  Pae.  261. 


menced,  and  section  3669,  providing  for  cht 
ing  ^lace  of  trial  where  suit  is  brought  in  wr 
precinct  a  justice  acquires  jurisdiction  wl 
defendant  appears,  although  suit  was  brough 
the  wrong  precinct.* 

[Ed.  Note.— For  other  cases,  see  Justice* 
the  Peace,  Cent  Dig.  {  271.] 

6w  Justices  of  the  Peace  4=>60  —  Waivi 
Objection  to  Suit  in  Wrong  Pbecinct 
Under  Oomp.  Laws  1907,  §  3668.  prescril 
where  actions  m  justices'  courts  shall  be  c 
menced,  and  section  3669,  providing  for  cbani 
place  of  trial  where  suit  is  broufht  in  wr 
precinct  the  defendant  waives  objectirai  to 
precinct  by  suffering  a  default  judgment,  ei 
cially  where  the  complaint  stated  tite  neceea 
jurisdictional  facts  and  no  application  for  clu 
ing  the  place  of  trial  was  made.   . 

[Ed.  Note.— For  other  cases,  see  Justices 
the  Peace,  Cent  Dig.  gf  217-221.] 

Appeal  from  First  Wstrlct  Cionrt,  Box 
der  County;  J.  D.  Oil,  Judge. 

Certiorari  proceedings  by  John  A.  Be 
Jr.,  against  Herbert  C.  Lewla  and  others 
review  a  judgment  entered  in  Justice  con 
Judgment  for  petitioner,  and  respondents  i 
peal.  Reversed  and  remanded,  with  dlr 
tlons  to  dismiss  the  proceeding. 

A.  D.  McGuire,  of  Tremonton,  for  api 
lants.  Henry  Seeger,  of  Brlgham  City;  1 
respondent 

FRICK,  C.  J.  On  the  18th  day  of  Februa 
1016,  the  appellant  Lewis  commenced  an  i 
tion  in  the  justice  court  of  Manilla  precis 
Box  Elder  county,  Utah,  against  the  respoi 
ent.  Beck,  to  recover  a  certain  amount 
leged  to  be  due  upon  an  alleged  contra 
Appellant,  in  his  complaint,  alleged  "tt 
defendant  is  a  resident  of  Manilla  predn 
Box  Elder  county,  state  of  Utah."  T^e  foi 
going  allegation  was  made  in  compliaii 
with  Comp.  Laws  1907,  {  3668,  which  pi 
vldes  wbere  actions  shall  be  commenced 
commenced  in  Justices'  courts;  and  also 
compliance  with  section  3685,  subd.  3,  wbi 
provides  what  must  be  alleged  with  rega 
to  the  defendant's  residence.  The  officer  wl 
served  the  summons  made  return  that  i 
served  the  same  on  the  respondent.  Bee 
personally  on  the  18th  day  of  February,  191 
"at  Rawlins  precinct,  county  of  Box  Eldei 
etc.  The  defendant,  although  duly  servi 
with  summons,  as  Just  stated,  neverthele 
failed  to  appear  in  the  action  in  the  justi 
court,  and  on  the  3d  day  of  March,  follow 
ing,  Judgment  was  entered  against  Um  I 
default  Immediately  after  judgment  w 
entered  against  him,  and  on  the  same  day 
was  entered,  the  respmident.  Beck,  commeii 
ed  certiorari  proceedings  in  the  district  ecu 
of  Box  Elder,  county  to  vacate  and  set  a£i( 
the  Judgment  upon  the  alleged  ground  tlu 
the  respondent.  Beck,  was  a  resident  of  Bai 
lins  precinct  and  not  a  resident  of  ManilJ 
precinct  as  alleged  in  the  complaint,  and  thi 
for  that  reason  the  Justice  who  rendered  tt 
Judgment  was  without  Jurisdiction. 


*  State  V.  Dtitrlet  Ooart,  se  Utali.  223.  US  Pae.  M 
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[1]  In   mftking  tiiat  contention,  respondent 
relies  on  tlie  provisions  of  Comp.  Laws   1907, 
f  3685x.    which,  In  substance,  provides  that 
In  case  a  Jnrlsdlctlonal  fact  is  omitted  from 
the   complaint,  or  Is  falsely  stated  therein, 
a    Judgment   based   upon    such   a   complaint 
"sbaJl    be  void:  and  shall  be  so  declared,  on 
revieTv,  at  the  instance  of  the  party  aggriev- 
ed, eltber  on  appeal  or  by  means  of  a  writ  of 
prohibition,  or  oertiorart     •    •    •»     While 
the    officer  made  return,   as  we  have  seen, 
that  be  served  the  re8p<»dent  personally  in 
Rawlins  precinct,  bis  counsel  concluded,  and, 
as   we   tbtDk,  correctly  so,  that  the  return, 
standing  alone,  was  not  sufficient  to  justify 
a  findins  that  the  respondent  was  not  a  res- 
ident of  Manilla  precinct  as  alleged  in  the 
complaint,  since  the  officer  may  have  found 
respondent  outside  of  Manilla  precinct  and 
over  the  line  in  Rawlins  precinct  when  serv- 
ice Mras  made  upon  him.    Counsel  was  there- 
fore, by  the  district  court,  permitted  to  prove 
at  the  hearing  of  this  proceeding,  dehors  the 
record    and  over  appellant's  objectiMi,  that 
respondent's  resldmce  was  in  Rawlins  pre- 
cinct and  not  in  Manilla  precinct  as  alleged 
in  the  complaint.    Ai^ellant  now  insists  that 
the  district  court  erred  in  admitting  evidence 
dehors  the  record  respecting  that  fact 

(21  We  have  several  times  specifically  held 
that  in  certiorari  proceedings  the  record,  as 
certified  np,  is  conclusive,  and  that  it  may 
not  be   aided  by  parol  or  other  evidence  in 
the  court  In  which  the  proceedings  are  com- 
menced.    The  court  to  which  the  record  Is 
certified  is  required  to  pass  upon  the  record 
as  certified  up,  and  not  to  make  a  new  rec- 
ord and  then  pass  up<Hi  that.     McMillan  v. 
Durand,  38  Utah,  274,  112  Pac.  807;  Grif- 
fith V.  District  Court,  35  Utah,  443,  100  Pac. 
1064,  and  Qnealy  v.  Sullivan,  42  Utah,  565, 
132  Pac.  4.    We  have  also  pointed  out  that  if 
the  record,  for  some  reason,  docs  not  disclose 
some  fact  or  facts,  sdch  facts  may  neverthe- 
less be  supplied  In  the  court  in  which  the 
proceedings  which  are  sought  to  be  reviewed 
were  had,  and  that  that  court  may  certify  up 
snch  additional  facts  if  they  exist  and  are 
properly  made  a  part  of  the  record.     But 
omlssioas  may  not  be  supplied  dehors  the 
KtoiA  In  the  court  in  which  the  certiorari 
proceeding  is  pending,  as  was  done  in  this 
case.     The  district  court  therefore  erred  in 
permitting  the  respondent.  Beck,  to  prove 
that  his  place  of  residence  was  in  Rawlins 
precinct  and  not  in  Manilla  precinct  as  al- 
leged in  the  complaint    That  fact,  if  it  was 
a  fact,  should  have  been  made  to  appear  in 
the  justice  court  and  if  that  had  been  done 
and  the  Justice  had,  nevertheless,  proceeded 
with  the  case,  certiorari  would  lie.    In  that 
event,  the  Justice,  in  certifying  up  the  pro- 
ceedings, would  have  disclosed  that  he  bad 
been  ousted  of  Jurisdiction;  but,  as  the  rec- 
ord now  stands,  the  Jurisdictional  facts  are 
«11  shown  by  the  record  itself.    State  v.  Dis- 
trict Court,  36  Utah,  267,  103  Paa  261. 
184  P.— 81 


[3-6]  There  Is,  however,  still  another  rea- 
son why  the  Judgment  in  this  proceeding  can- 
not be  sustained.  There  are  other  secdions 
of  our  statute  which  must  be  considered,  con- 
strued and  applied  as  in  pari  materia  with 
the  sections  we  have  already  referred  to. 
Section  3669  speclflcally  provides  for  n 
change  of  the  place  of  trial  In  the  event  a  de- 
fendant is  sued  in  the  wrong  precinct;  that 
is,  in  case  be  has  a  right  to  be  sued  in  the 
precinct  in  which  he  resides  and  Is  sued  in 
another.  By  that  section  it  is  provided  that 
in  ease  a  defendant  is  sued  in  the  wrong  pre- 
dnct  he  may  file  an  affidavit  setting  forth 
the  facts  In  that  regard,  and.  If  he  does  bo, 
the  Justice  before  wh(xn  the  action  was  com- 
menced loses  Jurisdiction  and  be  must  trans- 
fer the  case. to  the  proper  predact  We  held 
In  State  v.  District  Court,  36  Utah,  68,  104 
Pac.  750,  that  on  filing  the  affidavit,  and  not 
before,  the  Justice  before  whom  the  action  is 
pending.  If  commenced  In  the  wrong  precinct, 
is  ousted  of  Jurisdicttcm  to  proceed.  No  other 
conclusion  is  logically  permissible.  Under 
our  statute,  the  Jurisdiction  of  Justices  of  the 
peace  is  coextensive  with  the  county  in  wbl<di 
they  are  located  and  reside.  The  right  to 
have  the  place  of  trial  changed.  In  case  a  de- 
fendant Is  sned  In  the  wrong  precinct,  Is  a 
personal  privilege  upon  which  he  may  Insist 
or  which  he  may  waive.  Just  as  he  chooses. 
If  he  appears  In  the  Justice  court,  that  court 
has  Jurisdiction,  to  try  the  case  precisely  the 
same  as  though  the  action  had  been  com- 
menced In  the  proper  precinct  State  v.  Dis- 
trict Court,  86  Utah,  223,  102  Pac.  868.  The 
defendant  may,  however,  also  waive  his  right 
to  a  change  of  place  of  trial  in  case  he  is 
served  with  summons  but  makes  default. 
Such  is  especially  true  where,  as  In  this  case, 
the  necessary  Jurisdictional  facts  are  stated 
In  the  complaint  filed  with  the  Justice.  To 
say  the  ,Ieast,  such  an  allegation  must  pre- 
vail until  the  necessary  aflMavit,  for  a  change 
of  place  of  trial,  in  which  It  Is  made  to  ap- 
pear that  the  action  was  commenced  in  the 
wrong  precinct,  is  filed  as  provided  by  sec- 
tion 3669,  supra,  and  as  held  in  State  v.  Dis- 
trict Court  36  Utah,  68,  104  Pac.  750.  In 
that  case  it  is  also  held  that  the  Justice  Is  not 
ousted  of  Jurisdiction  until  such  an  affidavit 
is  filled,  but  that  In  case  It  is  filed  that  court 
may  proceed  no  farther  with  the  case.  It 
follows  therefore  that  the  respondent.  Beck, 
In  falling  to  file  the  proper  affidavit  for  a 
change  of  place  of  trial  In  the  Justice  court, 
has  waived  his  right  to  object  to  the  Jurisdic- 
tion of  the  Justice,  and  hence  the  district 
court  erred  in  entering  Judgment  against  the 
appellant  in  this  proceeding. 

The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  case  Is  remanded  to 
the  district  court  of  Box  Elder  county,  with 
directions  to  dismiss  the  proceeding.  Costa 
to  appellant 

McCARTX  and  CORFMAM.  33^  concur. 
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MOWEB  T.  OLSBN  et  aL     (No.  2067.) 
(Supreme  Court  of  Utah.     March   29,   1917.) 

1.  Animals   €=>1(X)(3)  —  Trespabsino   Ani- 
mals— Actions— Complaint. 

A  complaint  alle^ng  plaintiff's  ownership  of 
land,  defendant's  ownership  of  sheep,  and  that 
the  sheep  trespassed  on  the  lands  of  plaintiff 
to  his  damage,  is  sufficient  as  against  general 
demurrer,  though  not  expressly  alleging  that  the 
trespass  was  willful  and  intentional;  for  the 
word  "trespass"  implies  as  much. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  S»  ;357,  364,  382,  411.] 

2.  Appeal  and  Eeboe  «=»1054(1)— Bkvibw— 
Habxtless  Ebbob. 

Where  an  action  was  tried  to  the  court,  and 
there  was  suflicient  competent  testimony  to 
sustain  its  findings,  the  admission  of  incompe- 
tent  testimony  will  be  deemed  harmless.^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4185.] 

3.  Animals  <S=>93— Tboespass  on  Uninclosed 
lan  d»— l i a  bilitt. 

Under  Comp.  Laws  1907,  {  20,  declaring 
that,  if  any  neat  cattle,  horses,  Sieep,  etc.,  sliall 
trespass  or  do  damage  upon  the  premises  of  any 
person,  except  where  such  premises  are  not 
inclosed  by  a  lawful  fence  in  counties  where  a 
fence  is  req«lired  by  law,  the  party  aggrieved 
may  recover  damages  by  an  action  at  law 
against  the  owner  of  the  trespassing  animals, 
an  owner  of  sheep  who  directed  his  herder  to 
drive  or  permit  the  animals  on  uninclosed  lands 
of  plaintiff  is  liable,  though  the  statute,  while 
recognizing  the  common-law  rule  requiring  ev- 
ery owner  to  restrict  his  animals  on  his  own 
lands,  made  exceptions  as  to  uninclosed  lands.^ 
[Ed.  Note.— For  other  cases,  see  Animals,. 
Cent  Dig.  i§  334-337.] 

4.  Animals  «=3lOO(4)— Tbespabsino  Animals 
—Actions— Evidence— Sufficiency. 

In  an  action  against  a  sheep  owner  for 
damages  for  the  trespass  of  his  sheep  on  plain- 
tiff's property,  evidence  held  to  warrant  a  find- 
ing that  the  trespass  was  willful  and  inten- 
tional. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  a  358-360,  383,  412.] 

Appeal  from  District  Court,  Sanpete  Coun- 
ty; A.  Ek  Cbristenaen,  Judge. 

Action  by  Hyrum  D.  Mower  against  Wil- 
liam Olsen  and  others.  From  a  Judgment  for 
plaintiff,   defendants  appeal.     Affirmed. 

J.  W.  Cherry,  of  Mt  Pleasant,  for  appel- 
lants. Jacob  Johnson,  of  Salt  Lake  C!lty, 
for  respondent. 

CORFMAN,  J.  This  was  an  action  brought 
to  recover  damages  for  trespass  of  defend- 
ants' sheep  on  plalntitTs  lands.  A  trial  to 
the  court  without  a  Jury  resulted  In  Judg- 
ment for  the  plaintiff.     Defendants  appeal. 

The  complaint  describes  and  alleges  the 
ownership  In  the  plaintiff  of  certain  lands  in 
Sanpete  county ;  that  during  the  times  men- 
tioned In  the  complaint  the  defendants  were 
the  owners,  in  possession,  and  chargeable 
with  the  care  of  about  1,000  head  of  sheep ; 


'Victoria,  etc.,  Co.  v.  Haws,  7  Utah,  B15.  27  Pac 
695;    Spratt  V.  Paulson,  161  Pac.  1121. 

>  Buford  T.  Houtz.  5  Utab,  591,  18  Pac.  633;  Jones 
V.  BIythe,  33  Utah,  362,  93  Pac.  994. 


that  at  divers  times  during  fhe  montb 
May,  1915,  and  particularly  on  the  12tb,  1i 
15th.  17th,  18th,  19th,  2l8t,  and  22d  at  s 
montb  of  May,  the  sheep  ran  and  trespas 
upon  the  lands  of  plalntjil,  ate  up,  trod  do' 
injured,  and  destroyed  the  grass  and.  verd 
growing  thereon,  and  In  consequence  plain 
suffered  loss  and  damage  In  the  sum  of  4 
for  which  plaintiff  prays  Judgment. 

The  answer  admits  the  ownership  In 
defendant  Guy  Olsen  of  852  head  of  she 
denies  generally  the  other  allegations  of 
complaint,  and,  as  a  special  defense,  afBn 
tlvely  alleges  that  a  portion  of  the  lands 
scribed  in  the  complaint  was  at  tbe  tin 
mentioned    therein    wild,    uncultivated,    a 
uninclosed  lands  adjoining  the  public  donu 
and  that,  while  the  defendant  Guy  Olsen  v 
lawfully  grazing  hia  sheep  on  his  own  la 
and  on  the  public  domain  near  the  said  lai 
in    question,   a   small   number,    witboat  i 
knowledge  of  the  defendants,  strayed  tbe 
on,  and  for  a  few  hours  grazed  without  da 
age  to  the  plaintiff. 

It  appears  from  the  record  that  during  t 
times  of  the  alleged  trespass  plaintiff  was  I 
owner  of  320  acres  of  land  in  Indlanola  p 
clnct,  Sanpete  county,  through  whldi  a  coi 
ty  road  extended,  running  north,  and  son: 
thus  separating  the  land  In  two  parts,  o 
to  the  east  and  one  to  the  west  of  the  coi 
ty  road.  About  130  acres  of  the  entire  tr« 
on  tbe  west  side  of  the  road  was  cultivat 
land.  The  balance  of  the  tract  on  the  w( 
and  all  on  the  east  side  of  the  road  was 
a  wUd  state,  producing  nature  grass  oa 
and  was  used  for  the  pasturing  of  live  stoc 
The  lands  lying  to  the  east  of  the  county  roi 
were  uninclosed,  except  on  the  west  and 
part  of  the  way  on  the  north  side.  The  lai 
adjoining  on  Uie  east  and  south  sides  w 
public  land.  The  plaintiff  had  a  dwellii 
house  on  the  land  east  of  the  road.  A  sprii 
of  water  is  on  fhe  land  east  of  tbe  road,  ai 
it  was  at  and  In  the  vldnlty  of  this  sprii 
where  the  defendants'  sheep  were  general 
seen  by  witnesses  who  testified  at  tbe  tri 
as  to  the  trespass  over  an  area  of  appros 
mately  120  acres.  Defendants  were  the  ow 
ers  of  and  In  charge  of  about  900^ead,i 
sheep.  The  sheep  were  In  the  Immedia 
control  of  a  herder  under  the  direction  < 
the  defendants,  and  the  sheep  were  belt 
held  and  grazed  on  public  lands,  and  of  pr 
vate  ownership  as  well,  adjoining  and  i 
close  proximity  to  plnlntlfCs  lands.  Conve 
sations  were  had  between  plaintiff  and  d 
fendants  regarding  the  trespassing  of  O 
sheep  upon  plaintiff's  land,  and  some  attemt 
made  to  compromise  and  settle  their  dlffei 
ences  out  of  court;  the  parties  going  ov« 
the  plaintlfTs  land  together  at  a  time  whe 
some  of  the  sheep  were  grazing  thereon.  Tli 
sheep  were  seen  grazing  upon  plalntifTs  Ian 
on  divers  occasions,  as  alleged  In  the  cod 
j  plaint,  and  It  was  testified  to  that  the  bei 
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der  In  cbarge  of  the  sheep  when  they  were 
being  driyen  off  stated  he  was  Instructed  by 
defendants  to  pay  no  attention  to  the  line  of 
plaintUTs  land.  The  defendants  had  before 
paid  tbe  plaintiff  $10  damages  to  the  land 
for  1913  or  1914.  A  Mr.  Bushman,  .who  was 
imsturing  his  cows  on  tbe  land,  testified  that 
he  had  said  to  the  herder,  while  he  and  the 
herder  were  driving  the  sheep  off  the  land, 
that  be  would  have  to  take  his  cows  out  as 
tbe  feed  was  all  gone,  and  the  herder  bad 
:«ald,  'rrhat  is  no  difference  to  me;  Olsen 
told  me  to  get  some  feed,"  and  "Never  mind 
the  lln&" 

Sucb,  in  briet  was  the  testimony  from 
wUcli  the  trial  court  made  Its'  findings  and 
entered  its  judgment. 

NmnoroDS  errors  are  assigned  by  defend- 
ants, all  of  which  have  been  reviewed  by  this 
conrt-  We  will  here  discuss,  however,  only 
sncli  as  are  contended  for  by  appellants  in 
their  brief;  and  as  may  be  material  for  the 
proper  determination  of  this  appeal. 

[1]  L  It  is  urged  that  the  trial  court  com- 
mitted error  In  the  overmllhg  of  defendants' 
demurrer  to  the  complaint.     The  demurrer 
was  a  general  one^  on  the  ground  tbe  com- 
plaint did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.     Wherein  the  com- 
plaint is  insnfflcient  counsel  does  not  seem  to 
very  dearly  point  out.     Suffice  to  say  the 
complaint  in  form  and  substance  seems  to 
state  a  cause  of  action  in  clear  and  concise 
language  and  conforms  with,  and  is  adapted 
to,  the  practice  of  the  Western  code  states. 
4  Suth.  Code  Pi.  &  Pr.  Forms,  S  6595.    While 
it  Is  not  expressly  alleged  In  the  complaint 
that  the  trespass  complained  of  was  a  will- 
ful and  an  Intentional  one,  yet,  in  the  broad- 
est sense,  we  think  the  term  "trespass"  im- 
plles  as  much,  and  that  defendant's  general 
demurrer  was  properly  overruled. 

[2]  2.  Errors  are  also  assigned  by  defend- 
Rnts  on  the  ground  that  tbe  trial  court  re- 
ceived evidence  of  the  declarations  of  the 
person  in  charge  (the  herder)  of  defendants' 
sheep  at  the  times  when  the  trespass  com- 
plained of  was  being  committed.  There 
!>ecms  to  be  sufficient  testimony  to  show  that 
the  sheep  were  in  charge  of  a  herder  under 
tbe  Immediate  supervision  of  at  least  one  of 
t||p  defendants.  The  record  further  shows 
that  the  sheep  were  repeatedly  driven  off  tbe 
plaintiff's  land  while  they  were  fa  charge 
of  the  herder.  It  was  testified  to  by  plaintiff, 
without  objection  on  the  part  of  defend- 
ants, that  on  one  occasion,  when  the  plaintiff, 
one  Ira  Hollman,  and  the  herder,  were  en- 
gaged in  driving  the  she^  from  the  land, 
"tbe  herder  said  Olsen  had  told  him  to  pay 
no  attention  to  ftie  north  lines ;  he  said  every 
sheep  that  Olsen  had  got  has  been  bedding 
upon  your  p'oimd."  Subsequently,  other 
conversations  were  had  by  plaintiff  with 
tbe  herder  in  charge  of  the  sheep  while  they 
were  on  plaintitTs  lands  in  wbidi  dedara- 
tloDs  were  made  by  the  herder  to  tbe  effect 


that  the  defendants  had  Instructed  him  to 
not  regard  plaintiff's  private  ownership  and 
use  of  the  lands.  These  subsequent  declara- 
tions of  tbe  herder  in  charge  of  the  trespass- 
ing sheep,  when  testified  to  by  plaintiff's 
witnesses,  were  objected  to  by  defendants 
on  the  grounds  that  it  was  hearsay  and  in- 
competent, and,  the  trial  court  having  re- 
ceived the  testimony,  errors  are  assigned. 
After  carefully  reading  the  evidence  in  this 
case,  we  deem  it  wholly  unnecessary  to  en- 
ter upon  a  discussion  of,  or  pass  upon,  the 
admissibility  of  this  evidence;  for,  in  view 
of  the  whole  record,  this  court's  findings  in 
that  regard  for  or  against  the  contention  of 
the  defendants  would  not  at  all  be  control- 
ling. Assuming,  but  not  deciding,  that  these 
assignments  of  error  made  by  defendants, 
as  a  matter  of  law,  are  well  taken,  the  cause 
having  been  tried  to  the  court  without  a  jury, 
tbe  judgment  will  not  b^  reversed,  as  there 
is  sufficient  competent  evidence  to  sustain  the 
findings  of  the  trial  court  Victoria,  etc.,  Co. 
V.  Haws,  7  Utah,  515,  27  Pac.  695;  Spratt 
V.  Paulson,  161  Pac.  1121. 

[3]  Other  errors  assigned  and  contended 
for  by  defendants  may  be  best  considered  in 
now  determining  whether  or  not  the  judg- 
ment of  the  trial  court  against  the  defend- 
ants, in  plaintiff's  favor,  in  view  of  the  facts 
disclosed  by  the  evidence,  is  against  the  law, 
as  provided  by  statute  and  as  announced  by 
this  court  in  its  former  decisions. 

Comp.  Laws  1907,  {  20,  p.  130,  so  far  as 
applicable  here,  provides : 

"If  any  neat  cattle,  horses,  asses,  mules,  sheep, 
Koats,  or  swine  shall  trespass  or  do  damage  upon 
the  premises  of  any  person,  except  in  cases 
where  such  premises  arc  not  inclosed  by  a  law- 
ful fence  in  counties  where  a  fence  is  required 
by  law,  the  party  aggrieved,  whether  h«  be  the 
owner  or  the  occupant  of  such  premises,  may 
recover  damages  by  an  action  at  law  against 
the  owner  of  the  trespassing  animals." 

It  will  be  observed  that  the  statute  above 
quoted  is  in  conformity  with  tbe  common 
law,  requiring  every  owner  to  restrain  bis^ 
animals  within  his  own  lands.  However,  it 
was  held  in  the  case  of  Buford  v.  Iloutz,  5 
Utah,  591,  18  Pac.  633,  and  later  aftlrmed  in 
133  U.  S.  320,  10  Sup.  Ct  305,  33  L.  Ed.  618, 
that  the  requirement  of  tbe  common  law  Is 
not  adapted  nor  applicable  to  tfie  sparsely 
settled  portions  of  the  West  Later,  and  aft- 
er tbe  enactment  of  the  Utah  statute  above 
quoted,  the  question  was  again  before  this 
court  as  to  the  purport  and  proper  construc- 
tion of  this  statute,  under  a  given  statement 
of  facts,  in  the  case  of  Jones  v.  Blythe,  33 
Utah,  362,  93  Pac.  994.  Justice  McCarty, 
speaking  for  tbe  court  upon  the  matter  of 
willful  and  Intentional  trespass  upon  unln-  • 
Closed  lands  in  counties  where  a  fence  law 
is  in  force,  says: 

"We  think  it  is  plain  that  tbe  Legislature,  by 
this  statute,  intended  to  take  away  all  remedy 
by  suit  or  impounding  for  damages  caused  by 
the  stock  of  one  party  straying  upon  the  unia- 
dosed  lands  of  another  in  counties  where  a 
fence  law  is  required ;   and  while  it  is  truethat, 
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under  the  statute  referred  to  appellant  would  not 
have  been  liable  for  damages  caused  by  an  in- 
voluntary or  inadvertent  intrusion  of  his  sheep 
upon  the  lands  in  question,  the  statute  gave  him 
no  right  to  deliberately  and  intentionally  drive 
his  sheep,  or  to  so  direct  their  movement  as  to 
cause  them  to  go,  upon  the  lands  in  question,  and 
keep  them  there  against  the  will  of  the  respond- 
ent In  other  words,  while  the  statute  withholds 
from  the  owner  of  uninclosed  lands,  in  counties 
where  there  is  a  fence  law  in  force,  the  right  to 
impound  and  hold  for  damages  animals  tres- 
lassing  upon  such  lands,  it  certainly  does  not 
leprive  the  owner  of  the  right  to  remove  the 
trespassing  animals  therefrom ;  hence  it  neces- 
sarily follows  that  the  owner  may,  by  suit,  col- 
lect damages  lor  a  willful  and  malicious  tres- 
pass, such  as  the  evidence  conclusively  shows 
was  cconmitted  in  this  case." 

The  Supreme  Court  of  the  United  States, 
in  passing  upon  a  Texas  statute  similar  to 
our  own,  in  the  case  of  Lazarus  t.  Phelps, 
152  V.  a.  81,  14  Sup.  Ct.  477,  88  L.  Ed.  363, 
is  quoted  by  Mr.  Justice  McCarty  In  Jones  y. 
Blythe,  supra,  as  follows: 

"The  object  of  the  statute  abo>ve  cited  is  mani- 
fest As  there  are,  or  were,  in  the  state  of 
Texas,  as  well  as  in  the  newer  states  of  the 
West  generally,  vast  areas  of  land  over  which, 
so  long  as  the  government  owned  them,  cattle 
had  been  permitted  to  roam  at  will  for  pastur- 
age,- it  was  not  thought  proper,  as  the  land 
was  gradually  taken  up  by  individual  proprie- 
tOTB,  to  diange  the  custom  of  the  country  in  that 
particular,  and  oblige  cattle  owners  to  incur  the 
heavy  expense  of  fencing  their  land,  or  be  held 
as  trespassers  by  reason  of  their  cattle  acci- 
dentally straying  upon  the  lands  of  others.  It 
could  never  have  been  intended,  however,  to 
authorize  cattle  owners  deliberately  to  take  pos- 
session of  such  lands  and  pasture  their  cattle 
upon  them  without  making  compensation,  partic- 
ularly if  this  were  done  against  the  will  of  the 
owner,  or  under  such  circumstances  as  to  show 
a  deliberate  intent  to  obtain  the  benefit  of  an- 
other's pasturage.  In  other  words,  the  trespass 
authorized,  or  rather  condoned,  was  an  aoci- 
deutal  trespass  caused  by  straying  cattle." 

Then  again,  in  a  much  later  case,  Thomas 
V.  Blythe,  44  Utah,  1,"137  Pac.  396,  Justice 
Frlck,  commenting  on  the  statute  and  the 
construction  to  be  placed  upon  it,  says: 

"Remtondent's  lands  come  within  the  vast 
area  of  arid  lands  aforesaid,  and  the  mere  fact 
that  he  may  be  ttie  owner  of  the  lands  described 
in  the  complaint  does  not  change  their  charac- 
ter in  the  least  degree.  Nor  does  that  fact, 
standing  alone,  give  him  any  special  rights  as 
against  animals  that  are  not  intentionally  driven 
or  kept  thereon  against  hia  will.  It  is  only 
when  animals  are  driven  onto  or  kept  on  his 
lands  against  his  consent  that  he  has  any  legal 
cause  fur  complaint  It  is  his  protest  or  refusal 
to  consent  that  makes  the  owner  of  such  ani- 
mals a  wrongdoer  and  liable  for  damages.  The 
rights  and  duties  aforesaid  arise  out  of  the  na- 
ture of  things  in  this  arid  country.  However, 
when  one  is  warned  to  keep  his  animals  o£E  cer- 
tain lands  which  are  owned  by  another,  and 
which  are  pointed  out  by  the  latter  to  the  for- 
mer, the  former  cannot  complain  if  he  is  held 
liable  for  the  damages  he  ma^  cause  to  such  oth- 
,  er  by  intentionally  having  his  animals  eat  and 
destroy  the  grass  and  herbage  growing  upon 
such  lands." 

It  wUl  be  seen  from  the  foregoing  cases, 
all  cited  in  the  defendants'  brief,  that  this 
court  construes  the  statute  to  mean,  and  now 
stands  committed  to  the  doctrine,  that  where 


a  party  knowingly,  deUberately  and  In 
tlonaUy  drives  or  permits  his  animals  tc 
upon  the  lands  of  another,  against  his 
and  regardless  of  his  protests,  for  tbe  ] 
pose  of  deriving  the  benefit  of  his  pastor 
it  becomes  such  a  trespass  as  the  law  will 
quire  him  to  answer  for  in  damages. 

[4]  True,  it  is  earnestly  contended  by  ct 
sel  for  defendants  that  there  Is  no  evide 
in  the  record  here  of  a  willful  and  intent 
al  trespass  «n  the  part  of  the  defends 
but  with  this  contention,  after  penising 
testimony  given  before  the  trial  ooart. 
cannot  agree.  While  there  is  some  com 
in  the  testimony  bearing  on  the  question 
willful  and  intentional  trespassing,  yet  tl: 
appears  to  be  an  abundance  of  proof  in 
record  to  show  that  the  defendants  were 
qualnted  with  the  fact  that  their  sheep  w 
entering  upon  the  lands  of  plaintiff  and  < 
ing  up  the  grasses  thereon.  Not  only  w 
the  physical  conditions  and  surroundi 
such  as  to  put  any  reasonably  prodent  i 
son  on  notice  of  private  ownership  and  ust 
the  lands  in  question,  but  the  conversati< 
had  between  tbe  plaintiff  and  the  defenda 
concerning  tbe  sheep  entering  and  feeding 
the  lands  In  question,  the  undisputed  te. 
mony  given  that  the  detrndants  had  paid 
tbe  plaintiff  damages  on  account  of  tb 
sheep  trespassing  on  the  same  lands  dur 
1913  or  1914  previous,  and  the  repeated 
tempts  made  by  plaintiff  and  defendants 
settle  out  of  court  the  plaintiff's  claim 
damages  against  them  all  very  concluslri 
tends  to  show  that  the  defendants  well  kn 
and  appreciated  that  their  sheep  were  at  t 
times  here  complained  of  against  tbem 
plaintifiC  Intruding  upon  privately  owned  a 
used  lands  of  plaintiff,  and  affords  very  o 
Tindng  proof  that  the  trespassing  was  w 
ful  and  Intentional. 

We  are  of  the  opinion  that  the  findings 
the  trial  court  are  fully  sustained  by  t 
evidence,  as  disclosed  by  the  record  in  tl 
case,  and  therefore  the  Judgment  must 
affirmed. 

It  is  BO  ordered;    respondent  to  recoi 
costs. 

FBICK,  0.  J.,  and  McCARTT,  J,  conci 


OLOASON  ▼.  SAN  PEDRO,  Ll  A.  &  S.  L. 
CO.    (No.  2971.) 

(Supreme  Court  of  Utah.    April  4,  1917.] 

1.  Railroads  «=»478(1)— Fibes— Complaisi 

StJFnCIENOT. 

A  complaint,  alleging  plain tiFs  ownersl 
of  property  and  defendanrs  operation  of  a  stei 
railroad  near  plaintiffs  propei^,  which  averr 
that  while  defendant  was  operating  engines  ai 
cars  it  negligently  allowed  its  engines  to  bU 
sparks  of  fire  and  coals  upon  plaintiffs  propen 
wbicli  sparks  ignited  a  stack  of  hay  and  8tri 
on  plaintiffs  land,  and  that  by  reason  of  i 
fendant's  negligence  such  property  was  destro 
ed  to  tus  great  damage,  defendant  being  net 
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gent  in  the  operation  of  its  engines  in  permitting 
erparks  and  ooals  to  escape  and  carelessly  failing 
to  equip  such  engines  with  proper  devices  to 
control  the  escape  of  fire,  is  sufficient  to  state 
a  cause  of  action. 

[Ed.     Note.— For  oliier   cases,   see  Railroads, 
Ceut.   THg.  n  1668,  1704.] 
2.  Appeal  and  Ebbob  <8=>1040(1(»— Rbvibw— 

Habmuss  Ebbob. 

In  such  case,  where  the  record  showed  that 
defendant  was  in  no  way  prejudiced  by  the 
general  statements  In  the  complaint,  and  as 
plaintiff  in  the  very  nature  of  things  could  not 
know  the  precise  defect  in  the  engine  which  al- 
lo^red  the  escape  of  sparks,  the  overruling  of  a 
demurrer  on  the  ground  that  the  complaint  was 
uncertain  and  ambiguous  was  harmless. 
.  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4098,  4105.] 

S.  Evidence  «=>48S—Vai,uk— Admissibility. 
While  evidence  of  the  original  cost  of  con- 
structing a  building  is,  when  confined  to  proper 
limits,  admissible  to  show  its  value  in  an  action 
for  the  destruction  thereof,  testimony  by  plain- 
tiff that  he  valued  the  structure  destroyed  by 
fire  at  a  certain  amount  is  incoiQpetent.i 

[Ed.  Note.— For   other   cases,   see  Evidence, 
C5ent.  Dig.  i  2278.] 

4.  Afpsai,  and  Ebbob  <g=»237(2)— Motion  to 
Stbikb  Teotimont   —   ■Unbesponsivk   An- 

SWXB. 

Where  testjmMiy  which  was  incompetent 
was  also  unresponsive  to  the  question,  defendant 
need  not,  such  testimony  having  been  elicited 
by  plaintiff,  move  to  strike  the  answer  in  order 
to  preserve  the  point  for  review;  plaintiff  alone 
being  entitied  to  object  that  the  testimony  was 
unresponsive. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §  241.] 

5.  Railroads    <S=>481(1)— Fibes— Bvidence— 
Admissibilitt. 

While,  in  an  action  against  a  railroad  com- 
pany for  firing  property  adjacent  to  its  right 
of  way,  negligence  may  be  inferred  from  the 
tnct  that  the  fire  set  out  is  from  sparks  emitted 
from  an  engine,  nevertheless,  evidence  that  an 
engine  emitted  sparks  and  that  sparks  and 
cinders  were  some  time  thereafter  found  as  far 
from  the  right  pf  way  as  the  property  fired  is 
inadmissible  to  show  negligence  in  Uie  given 
particular,  for  a  railroad  company  is  allowed  to 
operate  its  locomotives  by  means  of  steam  gen- 
erated from  fire,  and  the  sparks  found  might  not 
have  been  emitted  at  a  time  other  than  when 
the  fire  was  set  out.* 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1728,  1729.] 

6.  Railboadb  «=»484(1)  —  Fcbbb  —  Actions 
—Evidence— SuTncrBN  or. 

In  an  acticxi  against  a  railroad  company  for 
negligently  firing  plaintiff's  property,  evidence 
\M  sufficient  to  carry  the  case  to  the  jury. 

[BX).  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1740,  1746.] 

McCarty,  J.,  dissenting. 

Appeal  from  Third  District  Court,  Salt 
Lake  County;    Geo.  O.  Armstrong,  Judge. 

Action  by  T.  H.  Gleason  against  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 


'Smith  V.  Ulna  A  9.  S.  Cio..  82  Utah,  Zl.  88  P^c. 
<83. 

•  Preece  r.  R.  Q.  W.  Ry.  Co.,  24  Utoh,  4«3,  68  Pac 
03;  (Mmstead  v.  Railroad,  27  Utah,  519,  76  Pao. 
(67. 


Dana  T.  Smith,  of  Salt  Lake  City,  for  ap 
pellant.  Hancock  &  Barnes,  of  Salt  Lake 
City,  for  respondent. 

FRICK,  C.  J.  [1, 2]  The  plaintiff,  after  al- 
leging  the  necessary  matters  of  Inducement 
and  that  he  was  the  owner  of  certain  prop- 
erty and  Its  value,  further  alleged: 

"That  on  said  date,  to  wit,  about  the  12th  day 
of  September,  1913,'  the  defendants  operated 
cars  and  engines  propelled  by  steam  over, 
along,  and  across  its  said  railroad  track  near 
the  belongings  and  property  of  the  plaintiff 
aforesaid,  and  that  wlule  the  said  defendants 
were  operating  engines  and  cars  over  and  along 
said  traxAs  as  aforesaid,  the  said  defendants 
negUgentiy  and  carelessly  permitted  and  allow- 
ed its  said  engines  to  blow  sparks  of  fire  and 
coals  of  fire  over  and  upon  this  plaintiff's  prop- 
erty as  aforesaid,  and  that  said  sparks  of  fire 
and  cools  as  afwesaid  being  so  negUgmtly, 
carelessly,  and  wrongfully  thrown  over  and  up- 
on the  property  of  this  plaintiff,  did  light  near 
and  upon  the  stacks  of  hay  and  straw  of  the 
plaintiff  as  aforesaid,  and  that  by  rea8<Hi  there- 
of, and  by  reason  of  the  carelessness  and  neg- 
ligence of  the  defendant  in  so  operating  its  said 
engines  and  cars  and  in  throwing  said  coals  of 
,  fire  upon  plaintiff's  property,  the  said  ha^  and 
straw  was  set  on  fire,  and  all  of  sold  property 
was  consumed  and  burned  up  and  completely 
destroyed,  to  his  great  damage  in  the  sum  of 
$1,250.  That  the  defendant  was  negligent  and' 
careless  toward  this  plaintiff  in  operating  said 
cars  and  engines  along  this  plaintiff^s  property, 
and  in  permitting  and  allowing  said  coals  of 
fire  to  escape  from,  ond  be  blown  from  said  en- 
gines over  and  upon  the  property  of  this  plain- 
tiff, and  in  negligentiy  and  carelessly  failing  to- 
equip  said  engines  with  proper  equipment  and 
devices  to  control  the  said  fire  and  coals  and 
in  failing  to  operate  and  conduct  its  said  en- 
gines and  operate  the  same  so  that  said  coals 
of  fire  would  not  light  upon  and  ignite  the  prop- 
erty of  this  plaintiff,  and  in  wrongfully  permit- 
ting said  cools  of  fire  to  light  upon  the  property 
of  the  plaintiff  as  aforesaid." 

The  defendant  demurred  to  the  complaint 
upon  two  grounds:  (I)  That  the  facts  stated 
were  not  sufficient,  etc.;  and  (2)  that  the 
complaint  was  uncertain  and  ambiguous,  in 
that  it  could  not  be  ascertained  therefrom 
in  what  manner  defendant  was  negligent, 
etc.  The  court  overruled  the  demurrer,  and 
the  defendant  now  assigns  the  mllj^  aar 
error. 

While  the  complaint  is  not  a  model  in  stat- 
ing the  particulars  in  which  it  was  claimed 
the  defendant  was  negligent  In  causing  the 
Are,  yet.  In  actions  of  this  kind,  the  plaintiff, 
in  the  very  nature  of  things,  may  not  know 
the  precise  defect  In  the  engine  which  It  is 
alleged  caused  the  sparks  or  fire  to  escape 
therefrom,  for  the  reason  that  the  same  is 
entirely  under  the  control  and  management 
of  the  defendant.  In  view  of  that  fact  great 
precision  cannot  be  required  from  the  plain- 
tiff in  stating  the  precise  defects  in  the  en- 
gine or  in  the  management  thereof  by  the 
engineer,  either  or  both  of  which  may  have 
caused  the  Are.  Moreover,  the  record  shows 
that  the-  defendant  was  In  no  way  prejudiced 
by  the  general  statements  In  the  complaint. 
Apparently  It  had  no  more  difficulty  In  pre- 
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senting  its  defense  tban  If  tbe  complaint 
had  been  made  entirely  si)eclflc  In  every  par- 
ticular. The  complaint  clearly  stated  a 
cause  of  action.  It  is  clear,  therefore,  that 
no  prejudicial  error  resulted  from  the  court's 
ruling  in  that  regard. 

[3]  It  is  insisted  that  the  court  erred  in 
admitting  the  testimony  of  the  plaintiff,  over 
defendant's  objection,  respecting  the  value 
of  a  certain  shed  which  was  destroyed  by  the 
fire  in  question.  The  record  shows  that 
counsel,  In  order  to  prove  the  value  of  the 
shed,  propounded  the  following  question  to 
the  plaintiff:  "And  what  was  the  cost  of  the 
construction  of  the  shed,  If  you  recall?"  De- 
fendant's counsel  objected  to  the  question 
upon  various  grounds,  among  which,  that 
"the  proper  foundation  bad  not  been  laid," 
that  the  question  did  not  call  for  the  proper 
measure  of  damages  and  was  not  proper  as 
"tending  to  show  the  value  of  the  property 
at  the  time  of  the  fire."  The  Court  sustained 
the  objection,  and  plaintiff's  counsel  thai 
proved  by  the  witness  that  the  shed  wag  en- 
tirely destroyed,  and  then  propounded  the 
following  question:  "Now  are  you  prepared' 
to  state  what  it  would  cost  to  replace  that 
shed?"  The  witness  answered  "Yes,  sir." 
Counsel  asked,  "What?"  Defendant's  coun- 
sel objected  again  for  the  same  reasons  be- 
fore stated.  The  court  overruled  the  ob- 
jection, and  defendant's  counsel  excepted  to 
the  ruling.  The  witness  answered:  "I  val- 
ued it  at  $.300."  It  was  made  to  appear, 
however,  that  the  shed  had  been  constructed 
many  years  before  the  fire ;  that  It  was  con- 
structed by  digging  cedar  posts  Into  the 
ground,  to  which  the  boards  constituting  the 
walls  were  nailed,  and  that  it  had  a  straw- 
covered  roof.  We  have  been  quite  liberal  in 
allowing  evidence  of  value  where,  as  here, 
property  has  bem  destroyed  which  had  no 
market  value  at  the  time  of  its  destruction. 
In  such  cases  evidence  of  the  actual  value 
of  the  property  destroyed  Is  always  permis- 
sible, and  the  actual  value  may  be  ascer- 
tained as  pointed  out  in  Smith  v.  Mine  &  S. 
S.  Co.,  32  Utah,  21,  88  Pac.  683.  The  plain- 
tiff was  either  unwilling  or  unable  to  shed 
any  light  upon  the  cost  of  constructing  the 
shed.  Of  coarse  the  original  cost  of  con- 
struction, standing  alone,  would  not  be  prop- 
er evidence  of  Its  present  value,  and,  If  of- 
fered for  that  purpose,  would  be  Incompe- 
tent. Chicago,  etc.,  R.v.  Co.  v.  Davis,  78  111. 
App.  68.  Yet,  as  a  means  of  arriving  at 
the  actual  value.  If  properly  guarded  by  the 
court  as  pointed  out  In  Smith  v.  Mine  &  S. 
S.  Co.,  supra,  such  evidence  is  admissible. 
But  neither  this  nor  any  other  court,  so  far 
as  we  know,  has  ever  gone  to  the  length  of 
permitting  a  plaintiff  to  prove  the  value  of 
property  by  merely  showing  what  he  as- 
sumed it  to  be  worth  or  what  It  was  worth 
to  him.  To  admit  such  evidence  constitutes 
error.  Central  Branch  TI.  P.  Ry.  Co.  v.  Hot- 
ham,  22  Kan.  41;  Railway  Co.  v.  Jones,  59 
Ark.  105,  26  S.  W.  595.    The  district  court. 


therefore,  erred  in  permitting  the  wltneaa  to 
answer  the  question. 

[4]  Nor  can  it  aid  plaintiff  that  defendant's 
counsel  did  not  move  to  strike  the  answi^r 
as  not  responsive.  The  answer  was  respon- 
sive; but,  even  though  it  had  not  been,  de 
fendant's  counsel  did  not  have  the  right  to 
have  it  stricken  If  It  was  competent  evidem*. 
and  the  court  ruled  that  It  was.  In  Merlcki 
V.  Bennington,  58  Mich.  163,  24  N.  W.  779,  53 
Am.  Rep.  666,  Mr.  Chief  Justice  Cooley  states 
the  rule  upon  the  suhject  in  the  following 
words: 

"The  objection  that  an  answer  Is  not  respon- 
sive is  one  to  be  made  by  the  party  who  pub: 
the  question,  not  by  bis  antagonist.  If  the  au- 
swer  is  in  itself  proper  evidcDCCj  the  party  whn 
is  examinlDg  the  witness  has  a  ngfht  to  take  and 
retain  it  if  he  chooses  to  do  so.  His  dning  tbi< 
merely  saves  him  the  trouble  of  potting  another 
question  to  draw  k  out." 

To  the  same  effect  is  Dunahngh's  Will,  130 
Iowa,  692,  107  N.  W.  625. 

Indeed,  the  rule  is  elementary  that  the 
right  to  move  to  strike  upon  the  ground  that 
the  answer  is  Irresponsive  Is  a  shield  in  the 
hands  of  the  examiner,  and  not  a  sword  In 
the  hands  of  his  adversary. 

The  court,  therefore,  erred  In  permlttlni: 
plaintiff  to  answer  the  question  and  of  which 
error  the  appellant  has  a  clear  right  to  com- 
plain. The  only  question  that  is  doubtful  is 
whether.  In  view  of  the  other  evidence  relat- 
ing to  the  value  of  the  shed,  the  error  Is  ot 
that  character  which  requires  a  reversal  of 
the  Judgment  on  that  ground  alone.  In  view 
of  the  whole  evidence  we  should  hesitate  to 
reverse  the  Judgment  npon  that  error  alone, 
but  for  the  reason  that  the  Judgment  must 
be  reversed  on  other  grounds,  we  deem  it 
only  fair  and  Just  to  the  trial  court  to  admon- 
ish It  not  to  repeat  the  error  on  a  retrial  ot 
the  catiae. 

It  is  further  contended  that  the  court  err- 
ed in  admitting  evidence  on  IxAalf  of  the 
plaintiff  relative  to  the  starting  of  fires  and 
the  casting  out  of  live  sparks  by  defendant's 
engines  before  and  after  the  fire  In  questlor 
occurred.  The  evidence  was  admitted  with- 
out objection,  and  the  question  arises  as  fol- 
lows: The  plaintiff  did  not  identify  the  en- 
gine in  his  complaint,  but  from  the  evidence 
offered  in  his  behalf.  It  was  made  to  appear 
that  only  one  train  had  passed  plalntilTs 
premises  on  the  day  the  fire  occurred  which 
could  have  caused  the  fire.  The  engine  was, 
however,  not  identified  by  plaintiff's  evi- 
dence; that  Is,  Its  number  was  not  shown. 
When  plaintiff  rested  his  case  defendant's 
counsel  moved  for  a  nonsuit,  and.  In  con- 
nection therewith,  also  moved  that  all  of 
the  evidence  respecting  the  setting  of  fires 
and  the  casting  out  of  sparks  by  other  en- 
gines be  stricken  from  the  record.  The 
court  refused  to  strike  the  evidence,  and  al- 
so denied  the  motion  for  a  nonsuit  Error 
is  now  predicated  on  the  court's  ruling  in  re- 
fusing to  strike  the  evidence. 

In  view  that  the  evlden^  In  the  first  in- 
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stance,    vraa  admitted  without  objection  we 
are  of  tbe  opinion  tliat  the  question  raised 
by  counsel  tliat  the  evidence  of  otlier  fires 
which    -were  caused  by  the  defendant's  en- 
gines before  and  after  the  flre  In  question  is 
not    fairly   presented   for  review.     In   view 
that  counsel  failed  to  interpose  timely  objec- 
tion, he  cannot,  as  a  matter  of  right,  now  in- 
sist   that    the   evidence    should    have    l>een 
striclcen  or  ttiat  there  was  any  error  commit- 
ted   In   admitting  it.     The  proposition  was, 
however,  orally  argued,   and  is  briefed   by 
counsel  on  both  sides;   and,  inasmuch  as  we 
are  compelled  to  remand  the  case  for  a  new 
trial  upon  other  grounds,  we,  under  our  stat- 
ute, are  required  to  pass  upon  the  question 
as  a  guide  to  the  trial  court  in  retrying  the 
case.    The  question,  therefore,  Is,  To  what 
extent  and  under  what  circumstances,  if  at 
all,  may  evidence  of  the  setting  of  fires  and 
the    throwing  out  of  live  sparks  by  other 
engines  of  the  defendant,  in  passing  along 
(*ertaln  premises  where  the  flre  Is  caused,  be 
shown?    Upon  that  question  the  courts  are 
not  in  harmony.    It  is,  however,  only  fair  to 
state  that  many  of  the  cases  that  are  fre- 
iiuently  cited  as  being  either  for  or  against 
the  propositlcm  can  be  easily  distinguished  on 
other  grounds.    There  are,  however,  cases  In 
which  it  Is  held  that  such  evidence  is  not 
admissible  unless  the  engine  which  caused 
the  flre  is  identified.    There  are  other  cases 
in  which  it  is  held  that  such  evidence  is,  un- 
der no  circumstances,  admissible  unless  and 
until  it  is  shown  that  the  engines  which  it  is 
contended  caused  the  other  fires,  or  which 
emitted  live  sparks,  were  of  the  same  kind 
and  were  substantially  in  the  same  condition 
and  were  managed  as  was  the  engine  which  It 
is  contended  caused  the  fire  in  controversy. 
See  1  Elliott,  Ev.  {   188,  and  3  Elliott  on 
Railroads  (2d  Ed.)  {  1243a,  where  many  cas- 
t's are  collated.     One  of  the  leading  cases 
upon  the  question  now  under  consideration  is 
the  case  of  Sheldon  v.  H.  R.  R.  Co.,  14  N.  Y. 
218,  67  Am.  Dec.  156.    In  that  case  the  engine 
which  it  was  contended  caused  the  flre  there 
In  question  was  identified,  but  the  court  nev- 
ertheless held  that  it  was  proper  to  show 
that  other  engines  operated  by  the  defendant 
over  its  railroad  adjacent  to  plaintlfTs  prem- 
ises had  caused  flres  at  other  times  and  plac- 
es.   The    court  held  that  after  the  plaintiff 
bad  excluded  all  other  causes  that  proba- 
bly might  biave  caused  the  flres,  such  evi- 
dence was  competent     That  case  was  fol- 
lowed in  the  case  of  Field  v.  New  York  Cent 
R.  B.  Co.,  82  N.  Y.  339,  and  in  Webb  v.  Rome, 
etc.,  Ry.  Co.,  4»  N.  Y.  420,  10  Am.  Rep.  389. 
Those  cases,  so  far  as  we  have  l>een  able  to 
ascertain,  have  not  been  overruled  or  mod- 
ified by  the  Court  of  Appeals  of  New  York. 
Another  early  case  holding  the  same  doctrine 
U  the  case  of  Illinois  Cent.  Ry.  Co.  v.  Mc- 
Clelland, 42  III.  358.    A  case  frequently  cit- 
ed, and  one  of  the  best-reasoned  cases  upon 
the  subject,  is  the  case  of  Lougabaugb  t.  Y. 


C.  &  T.  Ry.  Co.,  9  Nev.  271,  erroneously  cit- 
ed by  the  United  States  Supreme  Court  in  a 
case  hereinafter  referred  to  as  being  in  4 
Nevada.  In  the  Nevada  case  Mr.  Justice 
Hawley,  with  his  usual  vigor,  goes  Into  the 
question  thoroughly,  and  concludes  that  such 
evidence  is  competent  Another  case  that  is 
very  frequently  cited  is  the  case  of  Grand 
Trunk  R.  R.  Co.  v.  Richardson,  91  V.  S.  4.'>4, 
23  L.  Ed.  356.  Mr.  Justice  Strong,  in  speak- 
ing for  the  court  in  that  case,  in  the  course  of 
the  opinion,  said: 

"The  question,  therefore,  is  whether  it  [the 
evidence]  tended  in  any  degree  to  show  that  the 
burning  of  the  bridge,  and  the  consequent  de- 
struction of  the  plaintiSs'  property,  were  caused 
by  any  of  the  defendant  s  locomotives.  The  ■ 
question  has  often  been  considered  by  the  courts 
In  this  country  and  in  Ehigland;  and  such  evi- 
dence has,  we  think,  l>een  generally  held  admis- 
sible, as  tending  to  prove  the  possibility,  and  a 
consequent  probability,  that  some  locomotive 
caused  the  fire,  and  as  tending  to  show  a  neg- 
lil^ent  habit  of  the  officers  and  agents  of  the 
railroad  company." 

To  the  same  eflfect  are  Northern  Pac.  Ry. 
Co.  V.  Lewis,  61  Fed.  668,  2  C.  O.  A.  446 ; 
Chicago,  etc.,  R,  Co.  v.  Gilbert,  52  Fed.  711, 
S  O.  O.  A.  264 ;  Thatcher  v.  Maine  Cent  Ry. 
Co.,  85  Me.  502,  27  AU.  519.  In  the  last  case 
dted  the  Supreme  Judicial  Court  of  Maine 
states  the  doctrine  in  the  following  words : 

"They  [defendant's  counsel]  claim  that  the  ad- 
mission of  the  evidence  from  several  witnesses, 
tending  to  show  tires  communicated  by  the  lo- 
comotives used  on  the  defendant's  road  at  differ- 
ent times  about  the-  same  time  that  the  pluin- 
tifTs  lumber  was  destroyed,  and  in  the  same 
vicinity,  was  erroneous;  that  it  should  t>c  con- 
fined to  the  particular  locomotive  which  passed 
over  the  road  just  before  the  fire,  and  which  it 
is  claimed  communicated  it.  Wo  think  its  com- 
petency, where  the  issue  is  whether  the  fire  was 
communicated  from  a  locomotive,  is  clearly  es- 
tablished by  courts  of  the  highest  authority.  It 
tends  to  show  the  capacity  of  the  inanimate 
thing  to  set  fires  along  the  road;  and,  when  a 
fire  is  discovered  soon  after  a  locomotive  has 
passed,  and  there  is  no  evidence  tending  to  show 
that  it  might  have  been  caused  in  some  other 
way,  it  authorizes  the  inference  that  it  was 
caused  by  the  loc(»notive.  Railroad  Co.  v. 
Richardson,  91  U.  S.  454  [23  L.  Ed.  356],  and 
cases  cited;  Crocker  v.  McGregor,  76  Me.  284 
[4!>  Am.  Rep.  611];  Loring  v.  Railroad  Co., 
131  Mass.  469." 

The  question  is  also  discussed  by  the  au- 
thor In  1  Jones,  Com.  Ev.  (Blue  Book)  g  166C, 
where  the  author  arrives  at  the  conclusion 
that  such  evidence  is  comi)etent.    He  says : 

"There  is  practically  no  conflict  remaining  on 
the  point  that  evidence  of  other  fires  by  other  lo- 
comotives is  relevant  on  the  issues  of  negli- 
gence and  the  cause  of  the  fire  complained  of, 
and  this,  too,  without  identification  of  the  en- 
gines. Whatever  little  contrary  opinion  exist- 
ed has  been  entirely  occluded  since  the  opin- 
ion of  Mr.  Justice  Strong  [Grand  Trunk  Ry. 
Co.  V.  Richardson,  supra}.  In  that  case  tes- 
timony was  introduced  by  the  plaintiff  that 
some  of  the  company's  locomotives  scattered 
fire  at  various  times  during  the  same  summer 
before  the  fire,  when  passing  the  sawmill,  with- 
out showing  that  either  of  the  two  engines 
whicli  the  plaintiff  claimed  to  have  communi- 
cated the  fire  in  question  was  among  the  num- 
ber, and  al!<o  without  showing  that  either  was 
similar  in  construction,  state  of  repair,  or  man- 
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iigement  to  those  which  scattered  fire  aa  afore- 
said. It  wag  claimed  that  in  order  to  have  ren- 
dered the  testimony  admissible,  it  should  have 
been  confined  to  the  same  engines,  operated  in 
the  same  manner  and  in  the  same  state  of  re- 
pair, or  to  other  en^nes  proved  to  have  been 
of  the  same  construction,  used  in  the  same  man- 
ner and  in  the  same  state  of  repair." 

The  author  then  proceeds  to  state  what 
1b  decided  In  the  case  at  some  length,  and 
concludes  as  follows: 

"After  the  plaintiff  has  refuted  other  probable 
causes,  evidence  that  engines  were  so  managed 
near  the  location  of  the  fire  aa  to  be  likely  to 
set  on  fire  objects  not  more  remote  than  the 
property  burned  not  only  renders  it  probable 
that  the  fire  was  set  by  the  defendant's  engine, 
but  raises  an  inference  that  there  was  some- 
thing improper  in  the  construction  or  manage- 
ment of  the  engine  which  caused  the  fire.  But 
tho  presumption  in  such  case  is  only  prima 
fade,  not  conclusive,  and  is,  of  course,  subject 
to  rebuttal  by  competent  evidwice." 

In  1  Wlgmore,  Ev.  $  455,  the  subject  Is  also 
thoroughly  considered,  and  the  author  of  that 
excellent  work  on  Evidence  conies  to  the 
conclusion  that  such  evidence  is  proper.  He 
quotes  from  oae  English  and  from  one  Amer- 
ican case.  In  view  that  the  excerpts  quot- 
ed by  the  author  cover  the  precise  question 
now  under  consideration  we  take  the  liberty 
of  appending  the  excerpts  In  full.  The  quo- 
tation from  the  English  case  Is  as  follows: 

"1846,  Piggot  V.  R.  Co.,  S  0.  B.  229  (admit- 
ting evidence  of  sparks  on  other  occasions  from 
the  defendant's  locomotives);  Tlndal,  C.  J.: 
'[ThVj  evidence  was  admissible]  to  ascertain 
whether  or  not  sparks  such  as  those  described 
could  be  emitted,  from  lue  engines  used  by  the 
company,  to  the  distance  represented.'  Maule, 
J.:  'The  evidence  objected  to  was  that  other 
engines  used  on  the  defendant's  line,  of  the 
same  description  as  that  which  was  said  to  have 
caused  the  injury  here,  had,  on  various  other  oc- 
casions, been  seen  to  throw  particlos  of  ignited 
matter  to  a  distance  from  the  line  as  great  or 
greater  than  the  spot  in  question.  The  matter 
in  issue  was  whether  or  not  the  plaintiff's  prop- 
erty had  been  destroyed  by  fire  proceeding  from 
the  defendant's  engine,  and  involved  in  that  is- 
sue was  tho  question  whether  or  not  the  fire 
could  have  been  so  caused.  The  evidence  was 
offered  for  the  purpose  of  showing  that  it  could, 
and  for  that  purpose  it  was  clearly  material 
and  admissible.  " 

The  quotation  from  the  American  case  Is 
as  follows: 

"1897,  Savage,  J.,  in  Dunning  v.  R.  Co.,  91 
Mo.,  87,  30  Atl.  852  [64  Am.  St.  Rep.  208]; 
'It  is  admissible  as  "tending  to  prove  the  i)os- 
sibility,  and  a  consequent  probability,  that  some 
locomotive  caused  the  fire" — language  from  Rail- 
way Co.  V.  Richardson,  which  has  often  been 
cited  with  approval.  To  show  a  possibility  is 
the  first  logical  step.  That  other  engines  of  the 
same  company,  under  the  same  general  manage- 
ment, passing  over  the  same  track,  at  the  same 
grade,  at  about  the  same  time,  and  surrounded 
by  the  same  physical  conditions,  have  scattered 
sparks  or  dropped  coals  so  as  to  cause  fires,  ap- 
peals legitimately  to  the  mind  as  showing  that 
it  was  possible  for  the  engine  in  question  to 
do  likewise.  The  testimony  is  illustrative  of 
the  character  of  a  locomotive  as  such,  virith  re- 
spect to  the  emission  of  sparks  or  the  dropping 
of  coals.  If  the  possibility  be  proved,  other 
facts  and  circumstances  may  lead  to  a  proba- 
bility, and  then  to  satistactory  proof.' " 


The  author  then  proceeds  as  follows: 
"But  the  foregoing  inference  is  based  on  the 
assumptUHi  that  the  engine  in  question  is  (me 
of  a  class,  and  what  is  true  of  tho  class  is  irae 
of  the  individual  engine  upon   this  assumptiw 
only.     Not  all  engines  are  of  the  same  constrae- 
tiou  or  in  the  same  condition  with  reference  i» 
a  capacity  to  emit  sparks,  and  therefore  the  in- 
stancing  of  sudi  a  capacity  in  some  of  them  lii-^ 
not  evidence  such  a  capacity  in  another  unlew 
they  belong  to  the  same  class  with  reference  to 
construction,    etc.;    in   shwt,   unless    the  prin- 
ciple of  substantial  similarity  of  condition  (ante, 
§  442)  18  fulfilled.     Upon  this  all   agree;    hot 
the  question  arlsos  whether  the  detailed  show- 
ing of  similarity  of  construction  should  be  re- 
quired in  advance  from  the  plaintiff,  or  whether 
the    similarity    should    be   assumed    in    ccrtaia 
cases,  leaving  it  to  the  defondanti  on  the  prin- 
ciple of  explanation  (ante,  |  449),  to  show,  if 
he  can,  that  the  construction  or  condition  was 
not  similar.     It  seems  wiser,  where  the  other 
engines  belong  to  the  same  owner  or  ran  over 
the  same  line,  to  assume  this  similarity;    Rrst, 
because  it  is  a  probable  one;  and,  next,  because 
It    18    comparatively    difficult    for    a    plaintiiE, 
though  comparatively  easy  for  a  defendant,  to 
produce  the   proper   evidence.     This   was  long 
ago  pointed  out  in  one  of  the  earlier  cases." 

Much  more  could  be  said,  and  still  other 
cases  could  be  cited,  but  If  we  undertook  to 
refer  to  all  of  the  cases  and  attempted  to  re- 
view them,  we  would  be  required  to  write  a 
treatise  upon  the  subject 

On  the  other  hand,  there  are  also  a  large 
number  of  cases  which  hold  that  such  evi- 
dence Is  admissible  only  when  the  engine 
which  It  Is  contended  caused  the  flre  in  con- 
troversy  Is  not   Identified.     Indeed,   Elliott 
contends  that  the  weight  of  authority  sup- 
ports the  doctrine  of  the  latter  cases,  while 
Mr.  Joaes  and  other  writers  Insist  that  the 
great  weight  of  authority  supports  the  views 
expressed  by  Mr.  Wlgmore  and  by  the  Su- 
preme Court  of  the  United   States  in   the 
Richardson  Case.    In  the  cases  referred  to  by 
•Vlr.  Elliott,  it  is  held  that  where  It  Is  known 
what  engine  caused  the  flre,  such  evidence  Is 
not  admissible,  at  least  not  until  It  be  first 
.shown  that  the  engine  casting  out  the  live 
sparks  and  which  caused  other  flres  was  sub- 
stantially In  the  same  condition  and  was  op- 
erated in  like  mamier  as  was   the  engine 
which  it  is  contended  caused  the  flre  in  con- 
troversy.    In  qther  words,  that  the  condi- 
tions and  circumstance  surrounding  all  of  the 
engines  must  be  shown  to  have  been  substan- 
tially the  same.     One  of  the  leading  cases 
supporting  that  view  is  the  case  of  Gibbons 
V.  Wisconsin  Valley  Ry.  Co.,  58  Wis.  335, 17 
N.  W.  132.    That  case  refers  to  the  case  of 
Grand  Trunk  Ry.  Co.  v.  Richardson,  supra, 
and  criticizes  the  doctrine  there  announced. 

The  California  Supreme  Court  holds  to 
that  doctrine,  and  it  has  several  times  been 
held  that  such  evidence  Is  admissible  where 
the  engine  that  it  Is  contended  caused  the 
flre  Is  not  Identified  and  not  known  by  the 
plaintiff.  See  Henry  v.  Southern  Pac  R.v. 
Co.,  50  Cal.  176.  The  foregoing  case  was  fol- 
lowed in  Butcher  v.  Railroad  Co.,  67  Cal 
525,  8  Pac.  174,  and  in  Steele  v.  Pacific  Coast 
Ry.,  74  Cal.  331,  15  Pac.  851,  although  in  the 
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last  case  dted  it  Is  not  made  to  appear  that 
ihe  decision  was  based  upon  the  distinction 
pointed  out  In  the  two  previous  ones.  See, 
also,  Ireland  t.  Cincinnati,  W.  &  M.  Ry.  Co., 
79  Mich.  163,  44  N.  W.  428.  There  are  addi- 
tional cases  which  could  be  cited  that  hold 
the  same  doctrine  but  the  foregoing  suffi- 
ciently Illustrate  the  theory  of  those,  cases. 

After  a  careful  consideration  of  all  of  the 
cases,    those  that  we  have  dted  and  many 
others,    and  what  Is  said  by  Mr.  Jones  and 
by  Mr.  Wlgmore  In  their  works  on  ETldence, 
we    are    constrained   to  hold   that   where  a 
plaintiff  has  produced  evidence  which  tends 
to   exclude  ail  other  agencies  which  could 
have  caused  the  fire  in  question,  it  is  proper 
for  him  to  show  that  other  engines  operated 
by  the  defendant  on  its  line  of  railroad  pass- 
ing plaintiff's  premises  have  cast  out  live 
sparks  and  have  caused  other  fires  in  the  vi- 
cinity w^ithln  a  reasonable  time  both  before 
and  atter  the  fire  in  question  as  tending  to 
prove  the  "possibility  and  consequent  prob- 
ability," as  Mr.  Justice  Strong  puts  it,  that 
the   fire   was  caused  by  defendant's  engine. 
Snob  evidence  is  comiietent  to  show  that  en- 
gines do  cause  fires,  and  where  live  sparks 
are  thrown  out  in  unusual  or  in  large  quan- 
tities of  large  or  unusual  sizes  and  are  car- 
ried a  considerable  distance  from  the  rail- 
road track,  the  evidence  may  be  admitted  as 
tending   to  show  that  the  engines  were  not 
properly  equipped  with  proper  spark  arrest- 
ers, or  were  out  of  repair,  or  were  Improperly 
operated  by  the  engineer  and  fireman. 

IS]  It  is  asserted,  however,  that  all  that  it 
Is  necessary  to  prove  in  this  Jurisdiction  is 
that  the  fire  was  caused  by  an  engine,  and 
from  that  fact  it  may  be  Inferred  that  the 
fire  was  negligently  set.    Preece  v.  R.  G.  W. 
Ry.  Co.,  24  Utah,  493,  68  Pae.  413;  Olmstead 
V.  Railroad,  27  Utah,  619,  76  Paa  557.    The 
question,  however,  always  is.  How  is  the  fact 
established  that  an  en£:lne  caused  the  fire  In 
question?    While  In  the  opinion  In  the  Preece 
Case  the  evidence  respecting  the  setting  of 
the  fire  is  not  set  forth  yet  an  examination 
of  the  record  In  that  case  shows  an  abun- 
dance of  evidence  from  which  the  Inference 
coold  be  deduced  that  the  engine  there  in 
question  set  the  fire.    The  same  Is  true  of  the 
Olmstead  Case.     In  both-  of  those   cases  a 
number  of  witnesses  testified  that  they  saw 
the  engine  of  the  defendant  cast  out  great 
and  unusual  quantities  of  live  sparks  before 
or  about  the  time  the  fires  were  set ;  in  the 
Olmstead  Case  at  the  very  time  the  fire  oc- 
curred.   Indeed,  in  both  of  those  cases  the 
evidence  is  strong  and  convincing  that  the 
engines  there  in  question  caused  the  fires, 
and  from  the  evidence  there  disclosed  it  was 
Oulte  proper,  not  only  to  deduce  an  Inference 
that  the  fires  were  caused  by  the  engines  In 
question,  but  the  Inference  was  also  proper 
that  they  were  negligently  caused.    But  In 
neither  of  those  cases,  nor  In  any  other  case 
emanating  from  a  court  where  the  question 


is  not  covered  by  statute,  has  It  been  held 
that  all  that  is  necessary  to  prove  is  that 
an  engine  passed  certain  premises,  and  that 
a  fire  was  discovered  on  those  premises  a 
short  time  thereafter.  It  is  universally  rec- 
ognized that  there  must  be  some  evidence 
from  which  it  may  legitimately  be  inferred 
that  the  fire  in  question  was  caused  by  the 
passing  engine  and  not  by  some  other  agen- 
cy. To  establish  the  probability  that  the  en- 
gine in  question  caused  the  fire,  the  plaintiff 
may  show  that  the  engine,  at  the  time  the 
fire  was  set,  cast  out  live  sparks,  or  that  it 
set  fire  to  the  dry  grasses,  or  otherwise ;  and 
to  strengthen  the  probability  that  engines  do 
set  fires,  it  may  also  show  that  other  engines 
of  the  defendant  did  the  same  tiling  within 
a  reasonable  time  both  before  and  after  the 
fire  in  question.  When  those  facts  are  shown 
the  Jury  may  infer  that  the  fire  in  question 
was  caused  by  the  engine.  Conceding  the 
statement,  however,  that  all  the  plalntifC 
must  prove  is  that  the  fire  was  caused  by 
one  of  defendant's  engines,  while  correct  in 
itself,  is,  nevertheless,  meaningless  without 
an  explanation  of  how  that  fact  may  be  es- 
tablished. Of  course,  if  the  fire  is  seen  to 
pass  from  the  engine  to  the  object  which  is 
set  on  fire,  the  proof  Is  complete  without  fur- 
ther evidence.  When  the  facta  hereinbefore  - 
suggested  are  made  to  appear,  the  jury  may 
also  infer  that  the  fire  was  caused  through 
the  negligence  of  the  defendant,  either  in 
carelessly  operating  the  engine  or  in  not  pro- 
viding the  same  with  proper  appliances  to 
prevent  the  casting  out  of  live  cinders.  It  i» 
important  to  keep  in  mind,  however,  that 
railroad  companies  are  by  law  permitted  to 
operate  their  engines  by  means  of  fire  and  in 
that  way  generate  the  necessary  power.  It 
is  therefore  lawful  for  them  to  operate  en- 
gines by  fire.  It  is  also  possible  in  rare  in- 
stances that  engines  may  cause  fires  without 
negligence.  It  is  necessary,  therefore,  to 
prove:  (1)  That  the  fire  In  question  was 
caused  by  an  engine  of  the  defendant;  and 
(2)  that  It  was  negligently  caused.  As  be- 
fore stated,  negligence  may  be  inferred  if  it 
be  shown  that  the  engine  caused  the  fire,  but 
until  that  Is  shown  by  the  exclusion  of  other 
agencies,  there  can  be  no  inference  of  negli- 
gence. 

While,  for  the  reasons  hereinafter  stated, 
the  evidence  in  this  case  is  sufficient  to  sus- 
tain a  finding  that  the  fire  In  question  was 
caused  by  defendant's  engine,  yet,  in  view 
that  the  fire  originated  a  distapce  of  450  feet 
by  actual  measurement  from  the  track,  the 
court  erred  in  admitting  the  evidence  now  to 
be  discussed.  It  is  contended  that  the  court 
erred  in  permitting  the  plaintiff  to  show  that 
he  and  other  members  of  his  household,  aft- 
er the  fire  in  question,  had  picked  from  the- 
ground  for  some  distance  from  the  railroad: 
track,  and  as  far  distant  therefrom  as  the 
shed  was  situated,  a  large  quantity  of  dead 
cinders  of  various  sizes.    Some  of  tho8&4ead       ^ 
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dndera,  the  evidence  showed,  were  picked  up 
a  few  days  after  the  fire,  soiue  a  week  or 
two  weeks  thereafter,  and  the  time  that  oth- 
ers were  so  picked  up  is  not  shown.  The 
cinders,  over  the  objection  of  the  defendant, 
were,  by  the  court,  admitted  in  evidence. 
We  cannot  see  how  those  dead  cinders  prov- 
ed, or  tended  to  prove,  or  establish,  any  ,fact 
or  facts  in  issue.  One  can  understand  that 
where  an  engine  in  actual  operation  is  seen 
to  cast  out  large  volumes  of  live  sparks,  the 
engine,  in  all  probability,  is  not  in  good  re- 
pair, or  is  not  properly  equipped  with  prop- 
er spark  arresters,  or  is  not  properly  man- 
aged. But  merely  to  pick  up  dead  cin- 
ders from  .the  ground  along  the  railroad 
track  when  no  one  knows  when  or  under 
what  conditions  or  circumstances  they  were 
thrown  out  is  no  evidence,  except  that  at 
soihe  time  some  engine  had  cast  out  cinders 
either  alive  or  dead.  Of  course,  if  the  cin- 
ders were  dead  when  cast  out,  they  were 
harmless  and  a  menace  to  no  one.  The  diffi- 
culty, however,  with  such  evidence  is  that  it 
establishes  nothing  that  is  relevant  to  any 
issue.  It  may  well  be  that  an  engine  may 
have  passed  the  premises  in  question  at  some 
time  when  it  was  out  of  -  repair,  or  grossly 
mismanaged.  Again,  an  engine  may,  at  some 
time,  have  been  recklessly  operated,  or  an  in- 
ferior quality  of  coal  may  have  been  used,  or 
an  extra  amount  of  draft  may  have  been  ap- 
plied, and  thus  a  large  quantity  of  cinders 
may  have  been  thrown  out.  When  a  plaln- 
tift  is  permitted  to  show  that  the  defendant's 
engines  in  ordinary  weather  while  being  op- 
erated cast  out  large  and  unusual  amounts 
of  live  sparks,  it  is  as  far  as  he  should  be 
permitted  to  go.  To  permit  bim  to  produce 
in  evidence  dead  cinders  that  he  may  have 
picked  up  that  were  found  along  the  track, 
and  that  may  have  been  cast  out  by  some 
engine  at  a  time  unknown,  and  under  condi- 
tions and  circumstances  unknown,  is  going 
entirely  beyond  the  bounds  of  reason,  and 
can  have  no  other  effect  than  to  unduly  in- 
fluence a  Jury  or  layman  to  return  a  verdict 
against  the  defendant  in  a  case  where  no  one 
ever  saw  a  live  spark  or  fire  thrown  out  from 
any  engine.  Jurors  will  not  stop  to  consider 
that  sparks  or  coals  of  fire  are  dangerous 
only  when  alive.  They  will,  at  once,  assume 
that  the  dead  cinders  must  have  been  alive 
when  cast  out,  regardless  of  whether  that 
was  the  fact  or  not.  Again,  where  the  evi- 
dence is  limited  to  the  casting  out  of  live 
sparks  seen  by  witnesses,  such  witnesses  may 
be  cross-examined,  and  all  the  conditions  un- 
der which  they  were  cast  out  may  thus  be  de- 
veloped, while  if  dead  cinders  picked  up 
along  the  line  of  railroad  are  to  be  admitted 
in  evidence,  no  cross-examination  showing  the 
conditions  under  which  they  were  emitted 
and  thrown  out  is  possible.  The  Court  of 
Appeals  of  New  York  has  been  quite  liberal 
in  permitting  a  plaintiff  to  produce  Indirect 
evidence  with  regard  to  the  setting  of  fires, 
yet  that  court  makes  it  clear  in  the  case  of 


Collins  V.  N..  X.  Cent.  A  H.  R.  B.  Co.,  109 
N.  T.  243,  16  N.  E.  SO,  that  evidence  of  the 
character  we  have  just  discussed  is  not  ad- 
missible. See,  also,  33  Cyc.  379,  380.  Indeed, 
the  question  is  so  clear  on  principle  tliat  de- 
cided  cases  seem  wholly  unnecessary.  W<> 
are  clearly  of  the  opinion  that  the  court  went 
too  far  in  admitting  in  evidence  the  dead 
cinders  that  were  found  on  the  ground  along 
the  railroad  track  and  on  plaintiff's  premisef. 
The  court  gave  the  plaintiff  all  the  latitude 
that  is  allowed  by  any  court  In  permitting 
lilm  to  produce  evidence  tending  to  prove 
that  engines  of  the  defendant,  both  before 
and  after  the  fire,  in  passing  his  premUies. 
had  emitted  live  sparks  which  were  carried  a 
considerable  distance  from  the  track,  and  a$ 
far  as,  and  beyond,  the  shed  which-  was  de- 
stroyed by  fire,  and,  further,  in  permitting 
him  to  prove  that  other  fires  had  been  start- 
ed by  some  of  defendant's  engines  in  the  vl- 
einity  of  plaintiff's  premises  within  a  reason- 
able Ume  before  and  after  the  fire  in  ques- 
tion. 

[6]  It  is  also  urged  that  the  evidence  is  in 
sufiiclent  to  sustain  the  finding  of  the  Jur.v 
that  the  fire  in  question  was  caused  by  de- 
fendant's engine.  In  view  that  the  case  musn 
be  retried,  it  could  subserve  no  good  purpose 
for  us  to  review  the  evidence.  While  on  thv 
face  of  the  record  the  great  weight  of  th<> 
evidence  seems  to  be  in  favor  of  the  defend- 
ant, yet  there  is  some  sul>stantlal  evidence 
in  the  record,  if  believed  by  the  Jury,  to  Justi- 
fy a  finding  that  the  fire  was  caused  by  de- 
fendant's engine,  which,  according  to  plain 
tlS's  witness,  passed  his  premises  only  a 
short  space  of  time  before  the  fire  was  dis- 
covered on  the  straw  roof  of  plaintiff's  shed. 
At  least  four  witnesses  testified  that  tbe.v 
saw  the  shfed  roof  on  fire  only  a  short  time 
— some  say  10  minutes — after  the  train  had 
passed  the  premises.  Some  of  the  witnesses 
also  testified  that  the  train  labored  hard 
in  pa.ssing  plaintiff's  premises,  and  tlut  It 
emitted  large  volumes  of  smoke  from  the 
smokestack.  The  fire  started  in  the  daytime 
near  the  middle  of  the  day.  We  are  power- 
less to  pass  upon  the  weight  or  effect  of  the 
evidence,  and,  in  our  Judgment,  the  plaintiff 
produced  at  least  some  substantial  evidence 
in  support  of  the  .finding  of  the  Jury.  This 
assignment  must  therefore  fhil. 

For  the  reasons  stated  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  grant  a  new  trial  and  to  proceed 
with  the  cdse  in  accordance  with  the  views 
herein  expressed.    Appellant  to  recover  costs. 

CORFMAN,  J.  I  concur.,  I  do  not  concur, 
however.  In  the  conclusion  arrived  at  by  Mr. 
Chief  Justice  FRICK,  that  it  was  prefer  to 
show  that  other  engines, at  other  times  emit- 
ted sparks  and  live  cinders,  when  the  partic- 
ular engine  it  is  claimed  set  out  the  fire  was 
Identified. 

In  the  case  at  bar  tbe-  undisputed  testi- 
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mony  of  all  tbe  witnesses,  both  for  the  plain- 
tiff   axul    the  defendant,  was  that  only  one 
frelglxt  engine  passed  the  plaintiff's  premises 
In  the  forenoon  of  the  day  of  the  flre*tn  ques- 
tion.     True,  there  Is  a  sharp  conflict  In  the 
testimony  as  to  the  time  In  the  forenoon  that 
the  engine  passed,  the  witnesses  for  plaintiff 
fixing    the  time  at  abont  11  o'clock   a.   m., 
shortly    before  the  fire  was  discovered,  the 
defendant's   witnesses    fixing   the   time   not 
later  than  9:20  a.  m.,  but  not  a  single  witness 
for  either  party  suggested  the  possibility  of 
there  having  been  more  than  the  one  engine, 
identified    by   defendant's   witnesses   at   the 
trial   as  defendant's  engine  No.  3633.     The 
uncontradicted    testimony   Is   that   this    en- 
gine   was  In  good  condition,  equipped   with 
and  had  In  use  the  best  spark  arrester  that 
could   t>e  obtained  for  arresting  sparks  and 
live  cinders,  and  that  the  engine  was  operated 
in  tbe   nsnal  customary  manner  by  expert- 
<>noed  and  efficient  trainmen  exercising  due 
("are  in  its  management. 

It  seems  to  me  that  under  such  conditions 
nnd    circumstances  the   admission   of  testi- 
mony to  show  that  other  engines  belonging 
to  defendant  had  on  other  occasions,  when 
operated  by  different  trainmen,  caused  flres 
In  other  places,  would,  In  this  jurisdiction,  be 
highly  prejudicial  to  a  fair  trial,  and  would 
not  in  the  slightest  degree  tend  to  show  that 
the  fire  In  question  was.  negligently  caused 
by  the  particular  engine  Identified,  but  would 
only  tend  to  befog  the  real  issue  to  be  deter- 
mined by  court  or  jury,  whether  or  not  the 
defendant  was  negligent  in  the  maintenance 
nnd  operation  of  the  Identified  engine  claimed 
to  have  set  out  the  fire  In  question.    In  the 
Utah  Jurisdiction,  In  this  class  of  cases,  once 
the  engine  is  Identified,  the  rearl  and  only 
Issue  to  be  determined  Is,  was  the  engine 
defective   or    lacking   In   its    equipment   or 
parts,  or  so  negligently  or  Incompetently  man- 
aged and  operated  by  the  defendant  as   to 
have  been  the  proximate  cause  of  the  fire 
in  controversy? 

It  may  be  conceded  that  oftentimes  en- 
gines, no  matter  how  perfect  in  equipment 
nor  how  skillfully  and  carefully  operated 
do  cause  fires;  but  It  is  only  in  those  juris- 
dictions where  the  statute  fixes  a  liability, 
regardless  of  the  condition,  equipment,  and 
management  of  the  Identified  engine,  that 
evidence  of  other  engines  setting  fires,  before 
or  after,  becomes  relevant  to  the  issue.  Not 
only  a  long  line  of  authorities,  but  many  of 
tbe  cases,  if  not  all,  herein  cited  and  com- 
mented on  by  Mr.  Chief  Justice  FRICK,  seem 
to  bear  me  out  In  reaching  this  conclusion, 
as  win  be  seen.  Savage,  J.,  in  the  case  of 
Dunning  v.  Cent.  R.  R.  Co.,  91  Me.  87,  30 
Atl.  352.  64  Am.  St.  Rep.  208,  says: 

"The  plaintifTs  claim  is  based  solely  npon  the 
itatnte  (R.  S.  c.  51,  S  64),  which  provides  that, 
'When  a  building  or  other  property  is  injured 
by  fire  communicated  by  a  locomotive  engine, 
the  corporation  using  it  is  responsible  for  such 
injury.'  No  qnestion  of  neKligenc*  on  the  part 
o{  the  defendant  is  involved." 


Then  again,  In  the  case  of  Grand  Trunk 
R.  R.  Co.  V.  Richardson  et  al.,  91  U,  S.  464, 
23  L.  Ed.  336,  plaintiff's  right  to  recover 
was  predicated  on  the  Vermont  statute  fixing 
the  liability  of  a  railroad  corporation  for 
fires  communicated  by  Its  locomotive  engines, 
and  here  Mr.  Justice  Strong,  In  his  opinion. 


"The  third  assignment  of  error  is  that  the 
plaintiffs  wore  allowed  to  prove,  notwithstand- 
ing objection  by  the  defendant,  that,  at  various 
times  during  the  same  summer  before  the  fire 
occurred,  some  of  the  defendant's  locomotives 
scattered  fire  when  going  past  the  mill  and 
bridge,  without  thowinn  that  either  of  those 
tchich  the  plaintiffs  claimed  communicated  the 
fire  was  among  the  number.  ♦  •  ♦  The  par- 
ticular engine*  were  not  identified."  (Italics 
mine.) 

In  Sheldon  v.  Hudson  River  R.  Co.,  14  N. 
Y.  218,  67  Am.  Dec.  155,  the  engine  was 
Identified,  but  the  question  there  was  as  to 
whether  the  engine  was  properly  constructed, 
and  testimony  was  offered  to  show  that  not 
only  the  engine  In  question,  but  tht?  other 
engines  of  the  defendant,  were  lacking  in 
proper  equipment.  In  Field  v.  Railroad 
Co.,  32  N.  Y.  348,  the  engine  was  not  identi- 
fied ;  and  In  Webb  v.  Railroad  Co.,  49  N.  Y. 
420,  10  Am.  Rep.  389,  again  the  question  was 
one  of  proper  equipment.  In  N.  P.  Ry.  Co. 
V.  Lewis.  51  Fed.  658.  2  C.  C.  A.  446.  the 
particular  engine  was  not  Identified,  and  In 
Chicago,  etc.,  R.  Co.  v.  Gilbert,  52  Fed.  711, 
3  C.  C.  A.  264.  the  engine  was  not  identified, 
and  the  action  was  brought  under  the  pro- 
visions of  a  Minnesota  statute. 

While  the  question  Is  not  at  aU  a  deter- 
mining one  In  the  decision  reached  by  Mr. 
Chief  Justice  FRICK  In  the  case  at  bar, 
I  do  not  want  to  here  commit  myself  to  what 
I  think  would  be  a  too  liberal  rule  In  per- 
mitting evidence  to  be  Introduced  concerning 
other  engines  than  the  one  identified  in  this 
class  of  cases.  As  to  the  grounds  assigned 
by  Mr.  Chief  JusUce  FRICK,  for  the  re- 
versal of  the  Judgment.  I  concur. 

Mccarty,  J.  (dlssenUng).  I  am  of  tbe 
opinion  that  there  is  no  prejudicial  error 
assigned,  and  that  the  Judgment  should  be 
afilrmed.  The  Jury  assessed  plaintiff's  dam- 
ages at  $500,  and  rendered  a  verdict  for  that 
amount,  with  interest  thereon  from  the 
date  of  the  fire.  The  evidence,  without  con- 
filct,  shows  that  tbe  fire  In  question  destroyed 
property  belonging  to  plaintiff  as  follows: 
Fifteen  rods  of  corral  fence  described  as 
"a  good  board  fence,  cedar  posts  with  two  rails 
along  the  posts  and  then  boards,"  4%  feet 
high,  of  the  market  value  of  175 ;  one  set  of 
harness  of  the  market  value  of  $30;  one 
wagon  Jack  of  the  market  value  of  $6;  three 
loads  c^  straw  of  the  market  value  of  $9; 
three  pitchforks  of  the  market  value  of  $2.25 ; 
one  surrey  tongue  of  the  market  value  of 
$10 ;  two  pieces  of  garden  hose  $1 ;  26  tons 
of  hay.  which  plaintiff  testified  was  of  the 
value  of  $12  per  ton.  Tbe  total  value  of  the 
property  mentioned,  according  to  plaintiff's 
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«vldence,  was  $446^,  which  Is  only  ^.75 
less  than  the  amount  of  the  verdict. 

To  meet  the  Jwsltlve  evidence  of  plaintiff 
regarding;  the  market  value  of  the  hny,  de- 
fendant produced  a  witness  who  testified  as 
follows:  "It  I  remember  right,  I  think  it 
was  about  $10  a  ton."  To  prove  the  valne.of 
the  shed  counsel  for  plaintiff  propounded 
this  question:  "Q.  Now  are  you  prepared  to 
state  what  It  would  cost  you  to  replace  that 
shed?  A.  Yes,  sir."  The  principal  objection 
made  to  this  question  was  "that  the  cost  of 
reconstructing  the  shed  is  not  the  proper 
measure  of  damages."  The  court,  address- 
ing counsel  for  respondent:  "What  do  you 
claim  Is  the  meiasureof  damages,  Mr.  Smith?" 
Mr.  Smith:  "The  value  of  the  shed  in  the 
condition  it  was  at  the  time  it  was  de- 
stroyed." The  Court:  "He  may  answer 
the  question."  The  witness:  "I  value 
It  at  $300."  It  seems  that  the  answer 
was  given  by  the  witness  to  meet  the 
views  of  counsel,  making  the  objection, 
as  to  the  true  measure  of  damages.  I  do 
not  think  the  answer  is  susceptible  of  being 
construed  to  mean  that  the  value  the  witness 
put  on  the  shed  was  other  than  his  Judgment 
of  its  true  or  actual  value.  The  answer,  "I 
value  it  at  $300"  is  equivalent  to  saying,  "The 
value  of  it  was  5300."  This,  I  submit,  is 
proper  evidence  to  prove  the  value  of  farm 
buildings  and  structures.  3d  Chamberlain, 
Modem  Evidence,  {  2128. 

Assuming  for  the  sake  of  argument,  but 
not  conceding,  that  the  court,  by  admitting 
this  kind  of  evidence,  permitted,  as  Is  sug- 
gested, "plaintiff  to  prove  the  value  of  the 
property  by  merely  showing  what  he  assumed 
It  to  be  worth  or  what  it  was  worth  to  him," 
lie,  nevertheless,  on  cross-examination,  gave 
proper  evidence  tending  to  show  the  value 
of  the  shed  which  in  part  is  as  follows : 

"Q.  That  shed,  yon  say,  was  built  out  of  lum- 
ber? A.  Yes,  sir.  Q.  How  long  had  it  been 
built?  A.  I  can't  tell  exactly.  I  judge  that 
shed,  part  of  it,  perhaps,  'had  stood  there  10 
years,  and  maybe  more,  and  part  of  it  bad  been 
built  at  a  more  recent  date.  •  •  •  Q.  You 
stated  that  that  shed  was  worth  $300?  A, 
Yes,  sir.  *  •  *  Q.  When  you  say  |300  that 
is  simply  a  rough  estimate?  A.  Well,  it  isn't 
80  rough  either.  A  person  can  easily  tell  what 
it  would  take  to  build  a  good  bam  80  feet  long 
and  14  feet  wide,  a  pretty  good  lumber  roof  on 
it,  and  a  good  straw  top  on  that.  A  person 
can  tell  something  about  what  it  would  cost. 
It  isn't  such  a  rough  estimate." 

He  also  stated  on  cross-examination  that: 

The  shed  "was  mostly  boarded  up.     *  •     • 

It  was  simply  rough  lumber;     •     •     •  jogt 

ordinary  $40  a  thousand  lumber." 

It  will  therefore  be  observed  that  what- 
ever was  lacking,  If  anything,  In  plaintiffs 
evidence  in  chief  tending  to  prove  the  value 
of  the  shed  was  siqtplled  by  his  evidence 
given  on  cross-examination.  According  to  the 
evidence  of  respondent's  witness  on  this  point 
there  was  at  least  1,400  feet  of  lumber  used 
in  the  construction  of  this  shed  besides  a 
number  of  cedar  posts  for  uprights,  and  suffi- 
cient quaking  asp  poles  for  the  roof,  and  the 


evidence,  without  dispute,  shows  tbat  the 
lumber  was  worth  $40  per  thousand.  In  other 
words,  according  to  the  undisputed  eyidence, 
the  value  of  the  lumber  destroyed  was.  at 
least  of  the  value  of  $36.  This  amount,  when 
added  to  the  value  of  the  other  property 
herein  mentioned,  which  the  evidence  shows 
was  $445.25,  makes  the  sum  total  In  excess 
of  the  amount  of  the  verdict  Moreover, 
defendant  produced  evidence  of  the  most 
positive  character  showing  that  the  value 
of  the  shed  In  the  condition  It  was  when 
destroyed  was  $75.  And  the  Jury  evidently 
accepted  this  evidence  of  the  value  of  the 
shed,  otherwise  the  verdict  would,  In  aU 
probability,  have  been  in  excess  of  $500. 
Few  cases  of  this  kind  are  brought  to  this 
court  In  which  evidence  of  value  to  support 
the  verdict  Is  clearer  or  of  a  more  conclusive 
character  than  Is  the  evidence  in  this  case. 

In  this  Jurisdiction  the  rule  of  law,  in  cases 
of  this  kind.  Is  that  all  plaintiff  is  required 
to  do  to  make  out  a  prima  fade  case  of  neg- 
ligence Is  to  show  by  competent  proof  that  the 
damage  sought  to  be  recovered  was  caused 
by  a  Are  started  by  a  locomotive.  When  evi- 
dence is  Introduced  having  sufficient  proba- 
tive force  to  support  a  finding  by  the  jury 
that  the  Are  was  so  started,  the  burden  is 
then  on  the  company  operating  the  locomotive 
to  show  that  It  was  provided  with  spark  ar- 
resters or  other  proper  appliances  for  pre- 
venting the  emission  of  sparks  and  coals  of 
fire,  and  that  it  was  operated  in  an  ordinarily 
careful  way.  Preece  v.  R.  G.  W.  Ry.  Co.,  24 
Utah,  403,  68  Pac.  413 ;  Olmstead  v.  O.  S.  L. 
Ry.  Co.,  27  Utah,  615,  76  Pac.  657. 

In  the  case  at  bar  plaintiff  testified  that 
along  about  the  date  of  the  fire,  as  he  was 
standing  In'the  doorway  of  his  house  at  night, 
one  of  defendant's  locomotives,  as  It  passed 
by  his  premises,'  emitted  sparks  tbat  arose  in 
the  air  and  passed  over  his  house  to  a  point 
on  his  premises  beyond  where  the  fire  in 
question  was  started,  and  then  dropped  to 
the  ground  before  the  fire  In  them  was  ex- 
tinguished ;  that  at  another  time  he  was  in 
his  yard  near  the  shed  or  stable  when  a  loco- 
motive passed,  emitting  sparks  that  passed 
over  his  haystacks  and  descended  to  the 
ground  before  they  were  extinguished;  that 
on  another  occasion  from  5  to  15  minutes 
after  a  locomotive  passed  his  premises  be 
saw  a  "fire  spring  up"  In  a  nearby  pasture 
at  a  point  20  rods  from  the  railroad  tracks. 

W.  Wamick,  a  witness  for  plaintiff,  testi- 
fied that  at  the  time  of  the  fire  he  was  resid- 
ing, and  for  4  years  prior  thereto  had  re- 
sided, at  Pleasant  Grove,  Utah,  near  defend- 
ant's railroad  track,  and  "about  one-half 
block  from  plaintlfTs  premises" ;  that  on 
different  occasions  during  these  4  years  he 
had  seen  defendant's  locomotives,  as  tbej 
passed  his  residence,  emit  sparks  that  were 
carried  about  100  yards  from  the  railroad 
track  before  they  were  extinguished.  He  fur- 
ther testified  that  he  was  at  home  on  the  day 
the  fire  in  question  occurred;    tbat  some- 
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where  aroimd  "11  o'clock  In  the  forenoon"  he 
saw  a  train  pfuas,  and  In  about  20  minutes 
thereafter  his  attention  was  called  to  the 
fire  by  a  neighbor;  that  .when  he  flrst  saw 
the  flre  It  was  on  top  of  the  haystack.  "It 
was  burning  fiom  the  top." 

Mary  Oleason,  a  sister  of  plaintiff,  and,  by 
occupation,  a  school-teacher,  testified  that  at 
the  time  the  fire  occurred  she  was  living  at 
plaintiff's   home  In    Pleasant   Grove,   Utah; 
"that   along  about  the  time  of  the  fire"  she 
had,   on  several  occasions,  observed  defend- 
ant's   locomotives,  as  they  passed  plaintiffs 
premises,  emit  "cinders  and  sparks"  which 
were  carried  by  the  wind  to  a  point  on  the 
prCTalses  beyond  the  place  where  the  Are  was 
started.     The  witness  farther  testified  that 
she  was  at  borne  during  the  forenoon  of  Sei>- 
tember  12,  1912,  the  day  of  the  fire ;  that  "a 
little    after  11"   a  freight  train  passed  the 
premises  along  defendant's  railroad  track; 
that    "the  engine  was  pufiJng  hard;"    that 
abont   IB  mtnntes  after  the  train  passed  a 
man  going  by  in  an  automobile  told  her  that 
the  bam  waa  on  fire;  that  when  she  "went 
oat  the  flre  .was  just  on  one  end  of  the  stadc 
on  top." 

Two  other  witnesses  for  plaintiff  testified 
that  they  were  residing  In  the  Immediate  vi- 
cinity of  plaintiff's  premises  at  the'  time  the 
flre  occurred ;  that  they  saw  a  freight  train 
pass  along  defendant's  railroad  track  about 
11  o'clock  In  the  forenoon  of  September  12, 
1913,  and  that,  in  about  15  or  20  minutes 
after  the  train  passed  plaintiff's  premises 
they  saw  the  flre,  which  was  burning  on  top 
of  the  stack,  and  that  in  their  judgment  it 
bad  been  ^umlnig  about  in  minutes.  Another 
witness  for  plaintiff  testified  to  substantially 
the  same  facts  as  testified  to  by  the  witnesses 
mentioned  respecting  the  hour  when  the 
freight  bain  passed  plaintiff's  premises  and 
the  time  of  the  discovery  of  the  fire  after 
the  train  had  gone  by. 

The  evidence  thus  Introduced  by  plaintiff, 
respecting  the  distance  that  sparks  and  live 
cinders  are  sometimes  carried  by  the  wind 
after  they  leave  a  locomotive  before  the  fire 
and  heat  in  them  Is  extinguished,  the  time 
the  flre  was  discovered  with  reference  to  the 
time  the  train  passed  the  premises,  and  the 
place,  the  top  of  the  haystack,  where  the  fire 
.was  started,  was  unquestionably  gufflclent  to 
support  a  finding  by  the  jury  that  sparks 
and  heated  cinders  from  the  freight  train 
started  the  flre.  To  meet  plaintiff's  testimony 
tending  to  show  that  the  flre  was  caused  by 
qmrks  and  cinders  from  the  engine,  which 
established  a  prima  facie  case  of  negligence, 
defendant  Introduced  evidence  tending  to 
show  that  the  only  freight  train  that  passed 
by  plalntUTs  premises  between  8  o'dodt  a.  m. 
and  12  o'clock  noon  on  September  12,  1913, 
wag  a  train  drawn  by  engine  No.  2633 ;  that 
this  train  passed  plaintiff's  premises  at  9:15 
a.  m.  on  that  day.  Evidence  was  also  in- 
troduced tending  to  show  that  engine  No.  26.33 
was  equipped  with  projper,  modern,  practical. 


up-to-date  appliances  for  controlling  and  ar- 
resting sparks  and  cinders  and  that  these  ap- 
pliances  and  equipment  were,  on  that  date, 
In  good  condition,  and  that  the 'engine  was 
managed  and  operated  with  due  care. 

The  evidence  respecting  the  condition  of 
engine  2633,  and  the  appliances  with  whldi 
It  was  equipped  for  arresting  sparks  and 
cinders,  and  the  way  It  was  operated  on  the 
day  of  the  fire,  is  not,  in  any  reject,  denied 
or  disputed.  In  view  that  this  evidence  Is 
undisputed,  and  that  the  property  destroyed 
by  the  flre  was  situated  not  less  than  350 
feet  from  the  rsilroad  track,  counsel  for  de- 
fendant ccxatends  with  much  earnestness  that 
defendant's  request  for  a  directed  verdict 
should  have  been  granted.  There  would  be 
much  force  to  this  contention  were  It  not  for' 
the  fact  that  there  appears  to  be  Irreconcila- 
ble conflict  In  the  evidence  regarding  the 
number  of  freight  trains  that  i>assed  plain- 
tiff's premises  on  the  forenoon  of  the  day  of 
the  flre.  The  evidence  on  behalf  of  defendant 
is  of  the  most  certain  and  positive  character 
that  engine  No.  2683  passed  plalntUTs  prem- 
ises on  the  day  of  the  flre  at  9 :15  a.  m.  Five 
witnesses  for  plaintiff,  however,  testified 
positively  that  a  freight  train  passed  the 
premises  about  11  o'clock  that  morning,  and 
that  the  fire  was  discovered  within  15  or  20 
Qiinutes  after  the  train  had  gone  by.  The 
question  of  whether  a  freight  train  passed 
plaintiffs  premises  on  the  morning  of  the 
flre,  after  engine  J^o.  2633  had  gone  by,  was 
for  the  jury  and  iJot  for  the  court  to  deter- 
mine. There  is  ^evidence  tending  to  show 
that  two  passenger  trains  passed  plaintiff's 
premises  about  9  o'clock  on  the  morning  of 
the  fira  On  that  point  Mary  Oleason,  a  wit- 
ness for  plaintiff,  testified  on  cross-examina- 
tion as  follows: 

"Q.  And  had  you  seen  any  other  trains  that 
morning?  A.  Yes,  sir;  I  think  so.  There  were 
passenger  trains.  Q.  Going  in  what  direction? 
A.  I  think  there  were  two,  one  going  towards 
Salt  Loke,  and  one  going  the  otiier  way.  Q. 
And  about  what  time  did  they  pass  the  house? 
A.  Somewhere  about  9  o'clock.' 

The  question  of  whether  sparks  and  heated 
or  live  cinders  from  a  locomotive  will  or  will 
not  start  fires  from  360  to  450  feet  away 
from  the  point  where  they  leave  the  smoke- 
stack of  the  engine  .was  also  a  question  of 
fact  for  the  Jui^y,  and  pot  one  of  law  for  the 
court  On  flrst  Impression  It  might  seem,  as 
counsel  contend, -tb  be  a  physical  impossibili- 
ty for  sparks  and  cinders,  after  being  carried 
through  the  air  that' distance,  to  drop  on  a 
stack  of  hay  and  ignite  It.  Evidence,  how- 
ever, of  the  most  positive  character  was  of- 
fered by  plaintiff  tending  to  show  that  fires 
may,  under  those  conditions,  be  started.  To 
rebut  this  evidence  defendant  offered  evidence 
of  a  negative  character  only,  that  is,  its  wit- 
nesses who  testified  on  this  point  stated  that 
they  had  never  seen  or  known  sparks  and 
cinders  from  locomotives  to  start  fires  a  dis- 
tance of  more  than  126  feet  from  the  rail- 
road track. 
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The  dndera  that  were  picked  np  soon  after 
the  fire  In  the  vicinity  of  plaintiff's  premises 
and  along  the  railroad  track,  I  think,  were 
properly  admitted  In  evidence.  The  evidence 
shows  that  some  of  the  largest  of  these  cin- 
ders were  picked  up  300  feet  from  the  rail- 
road track.  And  plaintiff  testified  that  on 
different  occasions  when  standing  in  his  yard 
while  locomotives  were  passing  his  premises, 
cinders,  equal  in  size  to  the  largest  of  those 
In  evidence,  escaped  from  the  engines  and 
dropped  on  bis  premises;-  that  he  has  seen 
cinders  the  size  of  his  finger  "tbro.wn,"  when 
they  left  the  smokestack,  "375  feet  from  the 
track."  While  the  record  shows  that  it 
would  be  a  physical  impossibility  for  cinders 
the  size  of  some  of  those  In  evidence  to  escape 
from  a  smc^estack  of  a  locomotive  equipped 
with  a  spark  arrester  <)f  the  same  kind  and 
prrade  which  the  nndisputed  evidence  shows 
engine  No.  2633  was  equipped  with  on  the  day 
of  the  fire  In  question,  they,  nevertheless, 
tended  to  show  that  other  engines  passed 
over  and  along  this  railroad  track,  equlpt)ed 
with  spark  arresters  having  a  mesh  of  a  size 
sufficient  to  permit  these  cinders  to  escape. 
It  is  not  claimed  that  the  evidence  respecting 
these  cinders  is  insufficient  to  justify  an  in- 
ference or  conclusion  that  they  escaped  from 
engines  that  were  operatted  on  defendant's 
railroad  track.  A  Jury  might  well  find  that 
the  (^crating  of  an  engine  equipped  with  a 
spark  arrester  through  which  cinders  of  the 
size  of  some  of  those  admitted  in  evidence 
could  escape  is  negllgencK 

As  I  have  pointed  out,  tlj^re  is  a  sharp  con- 
filct  in  the  evidence  as  to  whether  one  or  two 
freight  trains  passed  plaintiff's  premises  on 
the  morning  of  the  fire.  If  the  Jury  accepted 
as  true  the  evidence  for,  plaintiff  on  this 
point,  which  they  had  a  right  to  do,  it  neces- 
sarily follows  that  they  nnist  have  found 
that  the  fire  was  not  started  by  engine  No. 
2633,  but  was  started  by  some  other  engine 
passing  over  defendant's  railroad  track, 
which  defendant  has  failed  to  show  was 
equipped  with  proper  and  safe  appliances  for 
arresting  sparks  and  cinders. 


McGTJIRB  V.  STATE  BANK  OF  TRElMON- 
TON  et  al.     (Nos.  2934,  29»1.) 

(Supreme  Court  of  Utah.    M^ch  29,  1917.) 

1.  Intebpu:adeb  e=>SSr—3voavxvr. 

Where  a  litiKant  tenders  tlie  money  claimed 
by  two  other  parties  into  court,  no  judgment  in 
his  favor  Jor  the  money  can  legally  be  entered. 

[Ed.  Note.— For  other  caaea,  aee  Interpleader, 
Cent.  Dig.  IS  6&-71,  74.] 

2.  Appeal  and  Ebbob  «s>721(l)  —  Assign- 
ments OF  Errob— Joint  Assionuents. 

Where  several  appellants  Jointly  assign  er- 
rors, an  assignment  bad  as  to  one  of  them  must 
be  held  bad  as  to  all. 

[EM.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  §1  2985-2988.] 


3..  Appeai.  and  Sbkor  4=3907(S)  —  Rbtbw  — 

FiNDiN  OS— Presumptions. 
Where  an  appeal  is  based  on  the  Judioneat 
roll  without  a  bill  of  exceptions,  the  presnmp- 
tion  is  that  the  findings  were  justified  by  the  en- 
dence. 

[Ed.  Note. — For  other  caaee,  see  Appeal  and 
Error,  Cent.  Dig.  |  3873.] 

4.  Exceptions,  Biix  or  «=341(1)  —  Time  or 
Service- Statute. 

A  judgment  was  entered  on  April  3d,  and 
modified  on  May  15th,  and  an  appeal  from  th« 
judgment  as  modified  taken.  Notice  of  entry  of 
judgment  was  given  on  April  Sd,  and  on  April 
22d  an  extension  of  time  for  serving  a  bill  of 
exceptions  was  granted.  Service  was  acknowl- 
edged on  the  7th  of  June.  Comp.  Laws  1907, 
I  3286,  gives  30  days  to  an  appellant  to  prepare 
and  serve  a  proposed  bill  of  exceptions  and  ad- 
ditional time  of  45  days  may  be  given  within 
which  to  prepare  such  bill.  Beld,  that  the  bin 
was  served,  settled,  and  allowed  within  the  tim« 
allowed  by  the  statute. 

[Ed.  Note. — For  other  caaes,  see  Exceptioo.", 
Bill  of.  Cent.  Dig.  g  65.] 

5.  Banks  and  Banking  ®=>154(8)— Deposit 
— Special  Deposits— Evidence. 

Where  a  deposit  slip  di.^closes  nothing  indi- 
cating that  the  money  deposited  is  upon  any  con- 
dition whatever,  it  constitutes  strong  evidenc* 
that  the  money  was  not  deposited  for  a  special 
purpose,  or  as  a  special  deposit. 

[Ed.  Note.— For  other  .cases,  see  Banks  ami 
Banking,  Cent.  Dig.  H  526-529.] 

6.  Banks  and  Banking  «=3l54(6)— Pbinci- 
PAL  AND  Agent  <8=s119(1)— Special  Depos- 
its—Actions. 

Where  certain  money  is  deposited  in  a  bank 
by  the  agent  of  the  owner  in  the  name  of  the 
agent,  and  there  is  nothing  to  indicate  that  it 
is  a  special  deposit,  one  who  claims  that  the  de- 
posit was  made  on  condition  that  it  shonld  re- 
main intact  until  such  time  as  the  claimant  and 
the  owner  of  the  money  should  adjust  certain 
unlitigated  claims  which  claimant  preferred 
against  the  owner,  and  payment  shouAd  be  nude 
in  accordance  with  such  settlement,  must  prove 
in  order  to  recover  such  money  that  the  deposit 
was  in  fact  made  for  the  purpose  claimed  bj 
him,  and  that  the  agent  had  authority  to  make 
or  enter  into  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  518-521;  Principal  and 
Agent,  Cent  Dig.  f§  391,  393,  398,  899,  401.] 

Appeal  from  District  Court,  Box  Elder 
County ;  J.  D.  Call,  Judge. 

Action  by  A.  D.  McGulre  against  the  State 
Bank  of  Tremonton  and  S.  N.  Cole:  From  a 
judgment  directing  the  deposit  of  money  in 
question  pending  administration,  all  parties 
appeal.  Reversed  aud  remanded,  with  di- 
rections. 

W.  J.  Lowe,  of  Brlgham  City,  and  A  D. 
McGuire,  of  Tremonton,  for  as^gnee.  A  G. 
Horn,  of  Ogden,  for  defendants. 

FRICK,  C.  J.  The  plalntifl  in  his  com- 
plaint In  substance  alleged  that  on  the  26th 
day  of  December,  1913,  one  J.  A.  Brown  was 
the  dwner  of  a  certain  sum  of  money,  to  wit, 
ifSSO,  which  was  placed  on  d^oslt  with  the 
defendant  bank  In  the  name  of  one  J.  N.  Por- 
ter for  the  use  and  benefit  of  said  Brown; 
that  thereafter,  on  the  14th  day  of  August, 
1914,  said  Porter,  in  writing,  duly  assigned  to 
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the  plaintiff  all  of  Ills  right,  etc.,  to  said  $380 
deposited  as  aforesaid,  and  that  said  J.  A. 
Bro'wn,  on  the  17th  day  of  the  same  month, 
nlso  in  -writing,  duly  assigned  all  of  his  right, 
etc.,     to    said    money   to   the   plalntlfT;    that 
l>lalntier    duly  notified  said  bank  of  said  as- 
signments  and   demanded   payment  of   said 
money  ;    and  that  said  bank  refused  to  pay 
the  saxne.    PlalntUf  also  alleges  on  informa- 
tion and  belief  that  the  defendant  Cole  makes 
some    dalm  to  said  money,   but   that  such 
claim  Is  -without  right.    Plaintiff  prnya  Judg- 
ment   for  'the  amount  aforesaid,  -with  inter- 
est. 

Xlie  bank  filed  an  answer  in  which,  while 
not  claiming  any  right  to  the  money,  yet  it 
set   fortb  that  the  money  was  deposited  in 
tlie  bank,  and  that  it  had  a  right  to  retain 
the  same  for  a  certain  stated  purpose,  and 
that  tlie  defendant  Cole  claimed  some  right 
to  or  Interest  in  said  money  on  account  of 
certain     unsettled    or    unliquidated    claims 
whicb  arose  out  of  some  transactions  there- 
tofore    had    between    said    Cole    and    said 
Bro^rd,  plaintiff's  assignee.    Xtie  bank  pray- 
ed tbat  said  Cole  be  substituted  as  the  real 
defendant  In  the  action,  and  that  it  be  dis- 
charged on  dqwslting  said  money  in  court 

Tbe  defendant  Cole  filed  an  answer,  and, 
exciting  the  disclaimer  of  interest  and  the 
tender  of  the  money  in  court,  he  practically 
adapted  the  arerments  contained  In  tbe 
bank's  answer,  and  alleged  that  tbe  money 
was  left  on  deposit  in  thd  bank  to  await  a 
settlement  between  him  and  said  Brown,  the 
owner  thereof. 

A  trial  to  the  court  resulted. In  findings  in 
which  the  oour^  In  substance  found  that  the 
money  In  question  was  deposited  in  the  bank 
to  await  tbe  settlement  of  some  unliquidated 
accounts  which  said  Cole  claimed  existed  be- 
tween him  and  said  Brown ;  and  the  court 
further  found  that  "tbe  defendant  S.  N.  Cole 
has  not  established  his  claim  to  the  said  $380 
or  any  part  thereof."  Upon  the  fiudinga  of 
fact  the  court  made  its  conclusion  of  law 
in  which  it  found: 

.  "Tbat  nether  plaintiff  or  defendants  in  this 
action  are  at  tbe  present  time  entitled  to  the 
said  sum  of  $380,  and  that  the  said  sum  shall 
be  deposited  by  the  clerk  of  this  court,  in  whose 
hands  said  money  is  now  held,  in  some  disin- 
terested bank  in  Box  Klder  county,  Utah,  said 
sum  to  be  deposited  on  interest,  and  to  be  held 
until  an  administrator  may  be  appointed  for  tbe 
i«tate  of  said  J.  A.  Brown,  notice  to  creditors 
published,  and  the  claim  of  the  said  S.  N.  Cole 
to  such  money  be  adjudicated,  or  until  such  time 
as  the  said  S.  N.  Cole  may  otherwise  establish 
Ml  claim,  or. by  tbe  law  be  estopped  from  as- 
serting the  same." 

Judgment  was  entered  in  conformity  with 
the  foregoing  conclusion,  from  which  both 
the  plaintiff  and  the  two  defendants  appeal. 

The  defendants'  appeal  was  taken  first,  and 
it  Is  predicated  upon  the  judgment  roll  alone, 
and  we  -will  dispose  of  tliat  first.  The  only 
agglgnments,  although  stated  in  different 
ways,  are  that  the  court  erred  in  adjudging 
"that  none  of  the  parties  to  the  action  are 


t  entitled'  to  the  money  sued  for,"  that  said 
bank  bad  disclaimed  all  Interest  in  said  mon- 
ey and  had  tendered  the  same  in  court,  and 
in  requiring  said  money  to  be  deposited  as 
provided  in  the  conclusion  of  law  which  we 
have  copied  in  full. 

[1  ]  It  may  be  that  the  court  erred  In  mak- 
ing its  findings  and  In  entering  Judgment  in 
conformity  with  the  conclusion  of  law  afore- 
said, yet  there  is  absolutely  nothing  con- 
tained in  the  record  presented  by  defend- 
ants' appeal  from  which  we  can  determine 
that  they  are,  or  ttiat  either  of  them  is,  en- 
titled to  judgment  In  view  that  the  bank 
tendered  the  money  in  court,  no  judgment 
for  the  money  could  legally  hare  been  enter- 
ed in  its  favor.  That  therefore  disposes  of 
the  bank's  appeaL 

[2]  The  bank  and  the  defendant  Cole, 
however,  prosecute  this  as  a  Joint  appeal, 
and  also  file  a  joint  assignment  of  errors. 
It  is  weU  settled  that  where  several  appel- 
lants jointly  assign  errors,  unless  the  assign- 
ments are  good  as  to  all  who  join  therein, 
they  must  be  disregarded  as  to  all.  In  dis- 
cussing the  rule  applicable  to  Joint  assign- 
ments of  error  in  3  C.  J.  p.  1352,  §  1501,  It 
is  said: 

"The  rule  being  that  upon  a  joint  assignment 
of  errors  one  of  several  appellants  or  plaintiff* 
in  error  cannot  avail  himself  of  errors  which  are 
not  common  to  all,  but  which  affect  or  injure  him 
alone,  that  parties  cannot  jointly  assign  error 
or  take  advantage,  on  a  joint  assignment,  of 
errors  which  affect  them  severally,  and  not  joint- 
ly, and  that  a  joint  assignment  of  error  must  be 
good  as  to  all  who  join,  therein,  or  it  will  not  be 
available  to  any  of  them,  and  if  it  is  not  good 
as  to  one,  it  wUl  be  overruled  or  disregarded  as 
to  all." 

In  discussing  the  question  of  Joint  assign- 
ment of  errors  Mr.  Elliott,  in  his  work  on' 
Appellate  Procedure  (section  318),  says: 

"Where  several  parties  unite  in  one  assign- 
ment of  errors,  they  will  encounter  defeat  unless 
the  assignment  is  good  as  to  all.  If  the  errors 
affect  the  parties  severally  and  not  jointly,  the 
proper  practice  is  for  each  party  to  assign  er- 
rors, for  the  rule  is  well  settled  tbat  a  joint  as- 
signment will  not  permit  one  of  several  parties 
to  avail  himself  x)f  errors  alleged  on  rulings 
which  affect  him  alone,  and  not  those  with  whom 
he  unites  in  the  assignment.  The  rule  that  a 
joint  assignment  of  errors  must  be  good  as  to 
all  who  unite  in  it  is  in  harmony  with  the 
general  principle  of  pleading  which  requires  a 
demurrer,  an  answer,  or  a  motion  to  be  good  as 
to  aU  who  join  in  it 

While  there  are  some  exceptions  to  the 
rule  stated  above,  yet  none  of  the  exertions 
apply  here. 

In  view,  therefore,  that  the  l>ank  and  Cole 
have  filed  a  Joint  assignment  of  errors,  and 
in  further  view  that  tbe  bank  in  no  event  is 
entitled  to  a  judgment  for  the  money,  it  can- 
not legally  complain  of  the  judgment  that 
tbe  court  entered.  The  assignment  of  errors, 
Uierefore,  being  of  no  avail  to  the  bank,  it 
for  the  reasons  before  stated,  likewise  cannot 
avail  Cole. 

[3]  If  It  should  be  assumed,  however,  that 
the  rule  reelecting  Joint  assignments  of  ep 
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rors  does  not  apply  as  between  the  bunk  and 
Its  coappcUant,  Cole,  yet  tbe  latter  is  in  no 
position  to  complain  of  the  Judgnient.  As 
we  have  seen,  the  court  found  that  "Cole  has 
not  established  his  clain)  to  said  $380  or  any 
part  thereof."  The  appeal  is  based  on  the 
Judgment  roll  without  a  Mil  of  exceptions. 
The  presumption  Is  that  the  evidence  Justi- 
fied said  finding,  aad  hence  Cole  has  no  le- 
gal cause  for  assailing  the  Judgment. 

This  disposes  of  tbe  defendants'  appeal. 

[4]  Proceeding  now  to  a  consideration  of 
plaintiff's  appeal.  The  defendants  have  filed 
a  motion  to  strilie  plaintiff's  bill  of  excep- 
tiwis  for  the  reason  that  It  was  not  served, 
settled,  and  allowed  within  tbe  time  allowed 
by  our  statute.  Defendants'  appeal  was  from 
a  Judgment  entered  on  April  3,  1916.  That 
Judgment  was  thereafter,  on  May  15,  1916, 
duly  modified  In  some  particulars,  and  plaln- 
tifTs  appeal  is  from  that  Judgment  If  It  be 
assumed,  however,  that  for  the  purpose  of 
plaintiff's  appeal  the  time  within  which  he 
was  required  to  serve  his  proposed  bill  of 
exceptions  commenced  to  run  on  April  3d, 
rather  than  on  May  15th,  when  the  Judgment 
was  modified,  he  nevertheless  served  his  pro- 
posed bill  of  exceptions  within  the  time  re- 
quired by  our  statute.  If  it  be  again  assum- 
ed that  the  plaintiff,  on  the  3d  day  of  April, 
received  notice  of  the  entry  of  the  Judgment, 
then,  according  to  our  statute  (Comp.  Laws 
1907,  i  32S6),  he  had  30  days  thereafter  with- 
in which  to  prepare  and  serve  his  proposed 
bill  of  exceptions.  He  would  thus  have  had 
until  May  3,  1916,  to  prepare  and  serve  bis 
proposed  bill.  On  the  22d  day* of  April,  1916, 
however,  he  obtained  an  extension,  as  he  was 
permitted  to  do  under  our  statute,  of  45  days' 
"additional  time"  within  which  to  prepare 
and  serve  his  proposed  bill  of  exceptions. 
Porty-flve  days  from  May  3  would  expire  on 
June  17, 1916.  Service  of  plaintiff's  proposed 
bill  was  acknowledged  by  defendants'  coun- 
sel on  the  7th  day  of  June,  or  10  days  before 
the  expiration  of  the  time  within  which 
plaintiff  was  required  to  serve  it.  The  bill 
was  afterwards  settled,  allowed,  and  filed  as 
required  by  law,  and  hence  the  motion  to 
strike  must  be  overruled. 

Proceeding  now  to  the  merits  of  plaintiCTs 
appeal,  we  find  on  going  into  the  record  that 
we  cannot  concur  in  the  conclusion  of  law 
and  Judgment  entered  by  the  district  court. 
It  appears  from  the  record  that  in  1913  J.  A. 
Brown  aforesaid  sold  some  property  to  a 
Mr.  Christeusen;  that  Mr.  Brown  directed 
Mr.  Ohristensen  to  deposit  the  purchase 
price,  amounting  to  $1,600,  to  Brown's  credit 
in  the  defendant  bank ;  that  Ohristensen  did 
as  directed  by  Brown ;  that  at  that  time  Mr. 
Brown  was  quite  lU,  and  he  and  his  wife 
soon  thereafter  went  to  Arizona  in  hopes  of 
improving  bis  health;  that  on  leaving  Utah 
Mr.  Brown  left  some  of  his  business  affairs 
In  charge  of  the  I.  N.  Porter  hereinafter  re- 
ferred to;  that  said  Porter  attended  to  the 


matters  left  in  his  charge,  and  after  adjustr 
ing  those  matters  there  was  a  balance  re- 
maining in  the  bank  of  $380  (the  money  la 
question)  which  was  deposited  in  tbe  name 
of  Porter  as  Brown's  money.  Mr.  Brown 
returned  from  Arizona  in  the  summer  of  1914, 
but  his  health  had  not  only  not  improved, 
but  bad  in  fact  grown  worse,  and  he  was 
very  feeble.  In  August,  1914,  Mr.  Brown,  in 
writing,  assigned  said  $380,  which  is  the 
money  in  question,  to  the  plaintiff,  and.  In 
view  that  it  was  deposited  in  the  name  of 
Porter,  the  latter,  also  in  writing,  assigned 
the  same  to  tbe  plaintiff.  These  assign- 
ments were  produced  in  evidence  and  are 
made  a  part  of  the  record.  Plaintiff  notified 
the  bank  of  the  assignments  and  demanded 
payment  of  the  money,  but  the  bank  refused 
to  pay  the  same  for  the  reason  that  Cole 
claimed  some  interest  therein,  as-  before  stat- 
ed. Some  time  after  making  the  assigament 
Mr.  Brown  died  and  the  plaintiff  thereafter 
brought  this  action  to  recover  the  money 
from  the  bank  and  made  Cole  a  party  de- 
fendant in  tbe  action.  Cole  claimed,  and  so 
testified  at  the  trial,  that  Porter,  as  Brown's 
agent,  had  agreed  that  said  $380  should  be 
deposited  in  the  defendant  bank  and  should 
be  held,  there  until  his  unsettled  unliquidat- 
ed claims  against  Brown  could  be  adjusted, 
and  that  tbe  money  was  deposited  in  Por- 
ter's name  for  the  purpose  aforesaid.  Por- 
ter denied  Cole's  statement  in  that  regard, 
and  testified  that  he  had  never  agreed  to 
such  an  arrangement,  and  that  the  money 
was  not  deposited  upon  those  or  any  other 
conditions  affecting  Cole. 

While  it  is  true  that  both  Mr.  Cole  and  the 
cashier  of  the  bank  testified  that  Porter  had 
deposited  Brown's  money  as  a  special  de- 
posit, yet,  for  the  reasons  hereinafter  stated, 
the  evidence  is  wholly  inanOteient  to  Justify 
a  finding  that  Porter  had  any  authority  to 
do  that  or  that  Cole  by  anything  that  Porter 
said  had  acquired  any  special  claim  or  lien 
on  Brown's  money. 

[6]  The  deposit  slip  was  produced  in  evi- 
dence, and  nothing  is  disclosed  ttaerefiom  hi- 
dicating  that  the  money  was  deposited  npoo 
aqy  condition  whatever.  That,  in  and  of 
Itself,  constitutes  strong  evidence  against 
tbe  contention  that  tbe  money  was  deposited 
for  a  special  purpose  or  was  a  special  de- 
posit, or  that  Cole^  or  any  one  else,  had  ac- 
quired a  lien  upon  or  a  special  claim  to  tbe 
money.  Dearborn  v.  Washington  Svs.  Banlc, 
13  Wash.  345,  42  Pac.  1107. 

[6]  We  are  not  now  dealing  with  the  doc- 
trine of  special  or  specific  deposits  as  the 
same  applies  between  tbe  bank  and  its  de- 
positors, or  between  the  latter  and  the  bank's 
general  creditors  in  case  of  the  bank's  In- 
solvency. Wiiat  we  are  now  dealing  with  la 
a  claim  by  an  entire  stranger  to  a  deposit  of 
certain  money  which  he  claims  was  deposited 
by  the  agent  of  the  owner  of  the  money  up- 
on the  condition  that  the  deposit  should  le- 
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main  intact  until  such  time  as  such  claimant 
and   ttxe  owner  of  the  maney  should  adjust 
some      unsettled    and    unliquidated    claims 
whlcb    the  claimant   preferred   against    the 
owner  of  the  money,  and  that  If,  upon  such 
settlement.  It  should  develop  that  the  owner 
of  tite  money  was  Indebted  to  the  Claimant 
In .  tbe  amount  claimed  by  him,  or  In  any 
sum,    then  tbe  money  so  deposited,   or  as 
mach  thereof  as  might  be  necessary,  should 
be    applied  In  payment  of  the  claim  afore- 
said.    Cole  in  this  case  Is  the  cUbimant,  and 
he  ttvaa  claims  that  he  has  a  special  claim 
iigainst  or  lien  upon  a  certain  deposit,  and 
tbat  lie  has  such  special  claim  or  lien  by  tIi^ 
tue  of  a  contract  or  agreement  entered  into 
between  him  and  the  agent  of  the  owner  of 
tbe    money.     It  is  elementary   that  before 
Cole  can  succeed  where,  as  here,  his  claim  is 
based  upon  an  alleged  agreement  with  the 
agent  of  tbe  owner,  he  must  prove:    (1)  That 
the  d^ioslt  was  In  taet  made  for  the  pur- 
pose claimed  by  him;  and  (2)  that  the  agent 
bad  authority  to  make  or  to  enter  Into  tbe 
agreement.    Now,  all  that  the  evidence  shows 
Is  that  Mr.  Brown  bad  given  Porter  a  pow- 
er  of  attorney.     He  bad  thus  constituted 
Porter 'bis  agent  for  some  purpose.     What 
was  contained  In  the  power  of  attorney, 
however,  no  one  seemed  to  know.     It  was 
also  made  to  ai^ear  that  Porter  did  attend 
to   some  business  matters  for   Brown,   but 
there  is  not  a  scintilla  of  evidence  in  tbe 
record  to  show  that  Brown  ever  authorized 
Porter  to  deposit  any  of  Brown's  money  up- 
on the  condition  claimed,  or  that  Porter  was 
authorized   to  create  liens  upon   or  special 
claims  against  Brown's  money  or  property. 
Cole  does  not  claim  that  Porter  had  tbe  au- 
thority to  settle  with  blm  and  to  pay  bis 
claim  when  adjusted.    Neither  did  tbe  court 
take  such  a  view.     Indeed,  the  court  enter- 
tained just  the  opposite  view.    If,  therefore. 
Porter  had  no  authority  to  settle  with  Cole 
and  adjust  and  pay  bis  claim,  if  Cole  had 
any,  how  can  it  be  successfully  contended 
that  merely  to  ampolnt  Porter  as  Brown's 
agent    for    certain    purposes    Porter    could 
Pledge  Brown's  property  or  could  create  a 
special  lien  upon  it  for  a  past  transaction 
and  stale   claim?     If  it  be  assumed   that, 
In  attending  to  tbe  affairs  of  Brown,  It  had 
become  necessary  to  secure  a  certain  obli- 
gation, wliich  was  created  by  Porter  himself 
for  Brown's  benefit,  Porter  bad  tbe  authorl- 
tr  to  do  that  as  an  incident  to  the  main 
transaction;   yet  we  know  of  no  rule,  either 
in  equity  or  law,  which  authorizes  an  agent 
to  pledge  tbe  prlndpal's  money  or  property 
or  to  create  special  liens  against  the  same 
by  contract  for  past  claims  unless  such  agent 
Is  specially  authorized  to  do  so.     The  evi- 
dence as  it  now  stands  Is  therefore  wholly 
Insufficient  to  Justify  a  finding  that  Brown 
conferred   authority   upon   Porter  to  pledge 
the  former's  ^oney  or  property   for  any 
pnrpose,  or  that  Sorter  could  make  a  spe- 
cial deposit  of  Brown's  money  as  claimed 
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by  Cole,  and  for  tbe  imrpose  aforesaid. 
This  case,  therefore^  does  not  present  a  ques- 
tion of  the  weight  or  tbe  effect  of  tbe  evi- 
dence, but  tbe  case  Is  one  where  there  Is  an 
entire  absence  of  legal  evidence  to  establish 
an  essential  fact  Under  such  circumstances 
tbe  question  is  one  purely  of  law.  Tbe  dis- 
trict court,  as  we  have  seen,  found  that  Cole 
had  not  established  his  right  to  the  money 
or  to  any  part  thereof.  We  think  that  find- 
ing is  well  supported  by  tbe  evidence.  If  it 
is  so  supported,  therefore,  we  cannot  well, 
conceive  bow  the  court,  from  the  evidence 
in  tbe  record,  arrived  at  tbe  conclusion 
that  Porter  had  the  authority  to  bind  Mr. 
Brown  or  his  assignee  by  entering  into  an 
agreement  with  Cole,  who  was  an  alleged 
creditor  of  Brown,  but  with  whom  Porter 
was  not  specially  authorized  to  transact  any 
business  for  Brown,  much  less  to  pledge 
Brown's  money  or  property  as  security  for 
Cole's  <dalm,  which  was  unsettled  ,and  un- 
liquidated. We  repeat,  if  Porter  had  no  au-  . 
thorlty  to  settle  or  adjust  the  claim,  and  no 
one  contends  that  he  had  such  power,  then 
whence  came  his  power  or  authority  to  se- 
cure tbe  same  by  pledging  Brown's  money  or 
property?  Tbe  district  court,  as  a  matter  of 
course,  arrived  at  the  conclusion  that  Cole 
had  at  least  the  right  to  establish  his  claim 
against  the  deceased  Brown  In  the  probate 
court,  which  is  the  only  court  in  which 
claims  against  decedents  may  be  established 
and  allowed.  Tbe  court  also  undertook  to 
hold  matters  in  status  quo  as  between  Oole 
and  Brown's  estate.  The  court  therefore 
recognized  the  flact  that  Brown's  assignee 
had  some  rights  in  the  premises,  and  there- 
fore required  Mr.  Cole  to  establish  his  claim 
In  the  probate  court.  Tbe  court,  however, 
overlooked  the  fact  that  plaintiff  had  proved 
that  be  was  the  only  person  who  had  tbe 
absolute  legal  right  to  the  money  In  ques- 
tion by  virtue  of  Brown's  and  Porter's  as- 
signments. As  soon  as  those  assignments 
were  delivered  to  the  plaintiff  the  right  and 
title  to  the  money,  notwithstanding  Cole's 
claim,  passed  to  plaintiff,  and  it  thereafter 
no  longer  was  Brown's  money,  or,  on  bis 
death,  a  part  of  his  estate.  The  court,  un- 
der the  circumstances,  was  powerless  to  hold 
the  money  in  court  until  Cole,  as  Brown's 
creditor,  should  establish  bis  claim  against 
Brown's  estate.  If  Cole  has  a  claim  against 
Brown's  estate,  be  may,  as  a  matter  of 
course,  establish  it  in  tbe  probate  court,  and 
be  may  then  obtain  satisfaction  thereof  out 
of  any  property  beltHiging  to  tbe  estate, 
but  be  may  not  lay  claim  to  property  which 
in  good  faith  passed  from  Brown  in  his  life- 
time to  another.  That  is  Just  what  was  at- 
tempted in  this  case,  however. 

For  tbe  reasons  stated  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  to  tbe  dis- 
trict court  of  Box  Elder  county,  with  di- 
rections to  grant  plaintiff  a  new  trial  and  to 
proceed  with  the  case  in  accordance  with 
tbe  views  herein  expressed;    defendants  to 
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pay  the  costs  on  their  appeal,  and  also  to 
pay  the  costs  on  plaintiff's  appeal. 

Mccarty  and  CORFMAN,  JJ.,  concnr. 


ONTARIO  SILVER  MINING  CO.  ▼.  HIXON, 

County  Treasurer.    (No.  2976.) 

(Supreme  Court  of  Utah.    March  26,  1017.) 

Taxation  *=>158— Mining  Pbopebtt— Drain 

Tunnels. 
A  tax  aaeessed  upon  certain  drain  tunnels 
used  to  drain  a  mine,  under  Const  art  13,  {  4, 
authorizini;  taxation  of  all  machinery  used  in 
mining  and  all  property  upon  or  appurtenant  to 
mines  and  mining  claims  which  have  a  value 
separate  and  independent  of  all  such  mines  or 
mining  claims,  was  unauthorized  where  it  ap- 
peared that  the  tunnels  had  no  separate  and  in- 
dependent value,  though  used  by  adjoining  mines 
for  a  consideration,  but  that  their  value  was  in- 
separably connected  with  the  operation  of  the 
mine. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  278.] 

Appeal  from  Third  District  Court,  Summit 
County;   C.  W.  Morse,  Judge. 

Injunction  by  the  Ontario  Silver  Mining 
Company,  a  corporation,  against  J.  M.  Hlzon, 
County  Treasurer,  etc.  From  Judgment  for 
plaintiff,  defendant  appeals.    AfBrmed. 

P.  H.  Neeley,  of  CoaWUe,  Dan  Shields, 
Atty.  Gen.,  and  J.  H.  Wolfe  and  O.  0.  Dalby, 
Asst.  Attys.  Gen.,  for  appellant  Van  Cott, 
Allison  &  Rlter,  of  Salt  Lake  City,  for  re- 
spondent 

FRICK,  C.  J.  The  plaintiff  commenced 
this  action  in  the  district  couK  of  Summit 
county  to  enjoin  the  defendant,  as  treasures 
of  said  county,  from  enforcing  the  collection 
of  a  certain  tax  assessed  and  levied  upm 
certain  drain  tunnels  which  were  constructed 
and  are  used  to  drain  plaintiff's  metal  mine 
and  from  selling  said  tunnels,  etc. 

The  parties  appeared  in  court  and  agreed 
upon  the  facts,  which,  so  far  as  material,  in 
substance,  are  as  follows:  That  the  plaintiff 
Is  the  owner  and  for  many  years  lias  operat- 
ed what  Is  commonly  known  as  the  Ontario 
mine,  in  Summit  county,  Utah ;  tliat  as  the 
mining  operations  in  sidd  mine  were  extend- 
ed downward  into  the  earth  a  large  and  con- 
stantly increasing  flow  of  water  was  devel- 
oped In  said  mine ;  that  to  drain  said  water 
from  said  mine  and  to  make  it  possible  to 
successfully  develop  and  mine  the  minerals 
therein  a  drain  tunnel  known  as  drain  tun- 
nel No.  1  was  commenced  in  July,  1881,  and 
was  completed  in  July,  1883 ;  that  by  means 
of  said  tunnel  the  water  was  drained  from 
said  mine  at  the  600-foot  level ;  that  there- 
after work  was  continued  on  said  tunnel  and 
it  was  extended  from  time  to  time  so  that  by 
the  aid  of  large  pumps  the  water  was  ulti- 
mately drained  from  said  mine  through  said 
tunnel  down  to  the  1300-foot  level;  that 
notwithstanding  the  construction  of  said  tun- 


nel and  the  installation  of  Br  large  Cornish 
pump  at  a  cost  of  about  $500,000,  it  was  nec- 
essary to  construct  another  tunnel  known  »s 
drain  tunnel  No.  2,  which  was  completed  in 
October,  1894,  and  which  drained  the  mine 
down  to  the  1,500-foot  level;   that  said  tun- 
nels. In  addition  to  draining  plaintUTs  ndne. 
also  directly  and  Indirectly  drained  tbe  metaj 
mines  of  the  mining  companies  hereinafter 
mentioned  which  operated  mines  in  the  vidn- 
Ity  of  plaintlfTs-mlne;   that  the  cost  of  con- 
structing  said   tunnels  within   the   exterior 
boundaries  of   plaintiff's   mining   properties 
amounted  to  the  sum  of  $940,181.15 ;    that  hi 
1894  the  plaintiff  entered  into  an  agreement 
with  th^  Daly- West  Mining  Company  where- 
by said  last-named  company  was  given  the 
privilege  of  using  said  drain  tunnel  No.  1  for 
the  purpose  of  transporting  to  the  surface 
the  ores  in  its  mine  by  paying  a  royalty  to 
the  plaintiff  of  15  cents  per  ton,  and  plaintiff 
also  granted  said  Daly-West  Mining  Compoo.r 
the  right  to  drain  Its  mine  through  drain 
tunnel    No.    2,    and    to    transport    its   ore: 
through  the  same;    that  for  the  latter  use 
said  Daly-West  Mining  Company  paid  plain- 
tiff the  sum  of  $750  per  month,  together  with 
10  cents  a  ton  for  concentrating  ores  and  13 
cents  a  ton  for  all  other  ores;   that  ^mllar 
agreements  were  entered  Into  with  the  Dal.v- 
Judge  Mining  Company  and  the  Tfaompson- 
Quincy  Mining  Company,  whose  mines  were 
also  being  drained  by  means  of  said  drain 
tunnel  No.  2 ;  that  the  three  foregoing  agree- 
ments were  all  made  for  the  purpose  of  fa- 
cilitating the  mining  operations  of  the  Dal.v- 
West   the   Daly-Judge,   and   the  Thompson- 
Qnincy  Companies,  both  by  furnishing  suit- 
able easements  for  the  working  of  the  mines 
and  transportation  of  ores  and  snpplles,  bat 
more  Important  for  the  drainage  of  the  said 
property  without  which  the  cost  of  mining 
(and  perhaps  the  practicability)   would  In- 
crease almost  to  the  point  of  prohibiting  min- 
ing operations  therein ;    that  the  said  tunnel 
No.  2  has  at  all  times  since  its  construction 
been  used  exclusively  for  the  drainage  of 
said  several  mines,  and  no  ore,  waste,  sup- 
plies, or  other  material  has  ever  been  trans- 
ported through  it;    that  the  land   at  and 
surrounding  the  portals  of  said  tunnels  and 
through  which  they  are  constructed  through- 
out  their  entire  length  consists  of  mining 
claims  and  grounds  for  which  the  United 
States  has  Issued  patents  as  such,  and  the 
whole  of  said  land  so  patented  Is,  and  has 
been  during  the  existence  of  said  tunnel,  and 
now  is  owned  and  in  the  possession  of  the 
said   mining  companies;    that   said  tunnel!! 
are  used  only  for  mining  purposes  as  before 
stated,  and  are  not,  and  have  not  been,  us«i 
for  any  other  than  mining  purposes;    that 
said  tunnels  were  assessed  at  the  valuation 
of  $63,833,  that  for  the  year  1913  plaiotiS 
received  for  the  use  of  said  tunnels  tim 
said  mining  companies  for  thi  uses  aforesaid 
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the  sum  of  $14,768.92,  and  for  the  year  1914 
the  sum  of  |21,328.61;  that  the  tax  levied 
on  said  tunnels,  and  which  is  songht  to  be 
restrained  In  this  action,  amounts  to  the  sum 
of  $2J.e3.98;  that  the  plaintiff  has  refused 
to  pay  said  tax  upon  the  ground  tbat  the 
same  Is  illegal,  and  the  defendant  has  ad* 
vertised  said  tunnels  for  sale,  and,  unless  re- 
strained, will  sell  the  same  under  the  stat- 
ute authorizing  the  sale  of  property  for  de- 
linquent taxes. 

We  have  omitted  all  formal  parts  and  all 
other  surplus  matter  from  the  foregoing 
statement  of  facts.  Upon  substantially  the 
foregoing  facts,  and  upon  the  constitutional 
provision  hereinafter  stated,  the  court  found 
for  the  plaintiff  and  made  conclusions  of  law 
declaring  said  tax  illegal  and  void,'  and  en- 
tered Judgment  permanently  enjoining  the 
defendant  from  collecting  said  tax  and  from 
selllncr  said  drain  tunnels.. 

The  defendant  appeals,  and  insists  that 
the  district  court  erred  in  declaring  said  tax 
lUegal  and  void- and  in  entering  Judgment  as 
stated. 

The  tax  in  question  was  assessed  and  lev- 
ied pursuant  to  article  13,  f  4,  of  our  Con- 
stitution, which  reads  as  follows: 

"All  mines  and  mining  claims,  both  place  and 
rock  in  place,  containing  or  bearing  gold,  silver, 
<-opper,  lead,  coal  or  other  valuable  mineral  de- 
liosits,  after  purchase  thereof  from  the  T'nitcd 
States,  shall  be  taxed  at  the  price  paid  the 
United  States  therefor,  unless  the  surface 
sronnd,  or  some  part  thereof,  of  such  mine  or 
claim,  is  used  for  other  than  mining  purposes, 
nnd  has  a  separate  and .  independent  value  for 
such  other  purposes;  in  which  case  said  sur- 
face ground,  or  any  part  thereof,  so  used  for 
uther  than  mining  purposes,  shall  be  taxed  at 
its  value  for  such  other  purposes,  as  provided 
by  law ;  and  all  the  machinery  used  in  mining, 
and  all  property  and  surface  improvementu  upon 
or  appurtenant  to  minet  and  mining  clatmt, 
Khirh  have  a  value  separate  and  independent  of 
such  mines  or  mining  claims,  and  the  net  an- 
nual proceeds  of  all  mines  and  mining  claims, 
sbell  be  taxed"  by  the  state  board  of  e<iualiza- 
tion.     (Italics  ours.) 

The  tax  must  therefore  be  sustained,  If 
sustained  at  all,  by  the  provisions  of  the  sec- 
tion we  have  just  quoted. 

The  Attorney  General  and  his  assistants, 
who  appeared  for  defendant  in  tliis  court, 
contend  that  the  tax  in  question  is  legal, 
and  that  it  is  based  on  and  sustained  by  that 
portion  of  the  section  which  we  have  italiciz- 
ed- and  to  which  we  refer  without  repeating 
It  here.  Counsel  for  the  defendant  further 
insist  that  the  two  tunnels  In  question  are 
property,  that  they  are  appurtenant  to  plain- 
tiff's mine  and  that  they  "have  a  valqe  sep- 
arate and  independent"  from  Its  mine. 
While  no  case  precisely  In  point  has  been 
found,  yet  both  sides  cite  and  apparently 
rely  upon  the  case  of  Hale  v.  County  of  Jef- 
ferson, 39  Mont  13T,  101  Pac.  973,  in  which 
ouie  a  constltotional  provision  Identically 
like  ours  waa  under  consideration.  In  that 
case  a  ditch  which  was  used  to  convey  water 
to  a  placer  mine  and  by  means  of  which  the 
placer  mine  was  being  worked  was  assessed 


for  taxatiMi,  and  the  owner  of  the  mine  and 
the  ditch  brought  an  action  to  enjoin  the  im- 
position of  the  tax.  It  was  stipulated  in 
that  case  that  the  ditch  there  in  question, 
wlilch  was  a  number  of  miles  in  length,  was 
used  for  the  sole  purpose  of  conveying  wa- 
ter to  the  placer  mine, -and  tbat  the  same 
had  never  been  used  for  any  other  purpose, 
and  the  owner  had  never  derived  any  benefits 
or  revenue  therefrom,  except  such  benefits  as 
he  derived  from  the  use  of  the  water  in 
working  the  placer  mine.  It  was  conceded, 
however,  that  the  owner  of  the  ditch  could 
sell  the  water  for  beneficial  uses  for  other 
purposes,  and  that  for  said  purposes  the 
ditch  would  be  valuable.  The  Supreme  Court 
ot  Montana  held  that  the  ditch  there  in  ques- 
tion did  not  constitute  property  having  a 
value  "Separate  and  indq)endent"  from  the 
placer  mine  witliin  the  purview  of  the  provi- 
sion which  we  have  italicized  above.  Plain- 
tiff's counsel  contend  that  the  Montana  case 
is  not  distinguishable  in  principle  from  the 
case  at  bar.  Upon  the  other  hand,  counsel 
for  the  defendant  Insist  that  the  case  at  bar 
is  distinguishable  from  the  Montana  case  for 
the  reason,  as  we  have  seen,  that  the  plain- 
tiff has  derived  and  Is  deriving  some  revenue 
from  the  tunnels  in  question.  A  careful 
reading  of  the  aforesaid  constitutional  pro- 
vision will,  we  tidnk,  disclose  that  the  mere 
fact  that  the  owner  of  the  mine  may  derive 
some  revenue  or  other  benefit  from  some  par- 
ticular property  is  not  conclusive  upon  the 
question  as  to  whether  It  Is  assessable  for 
taxation  as  separate  and  Independent  prop- 
erty. No  mining  proi)erty,  regardless  of 
where  it  is  situated,  is  assessable  unless  it 
has  "a  value  separate  and  Independent" 
from  the  mine.  Now,  whether  any  property 
or  any  improvement  has  a  separate  and  in- 
dependent value  from  the  mine  must  depend, 
somewhat  at  least,  upon  the  use  to  whicli 
such  property  or  improvement  Is  devoted  by 
the  mine  owner.  This  is  clearly  illustrated 
by  the  decision  in  the  Hale  Case,  supra.  It 
was  stipulated  in  that  case  that  the  proiperty 
had  never  l)een  used  for  any  other  purpose 
than  to  convey  water  to  the  placer  mine.  In 
the  case  at  bar  it  Is  stipulated  that  the  tun- 
nels In  question  never  bad  been  used,  and 
at  the  commencement  of  tills  action  were  not 
being  used,  except  for  the  purposes  stipulat- 
ed— that  is,  for  mining  purposes.  Now,  what 
value  had  those  tunnels  separate  and  inde- 
pendent from  the  plaintiff's  mine?  The  mo- 
ment the  mine  is  permanently  shut  down  or 
ceases  to  be  operated  the  tunnels  are  of  no 
practical  value  whatever.  Upon  the  other 
hand,  If  the  tunnels  are  closed  the  accumu- 
lating water  prevents  all  further  progress  in 
the  mine.  Whatever  value  the  tunnels  pos- 
sess, therefore,  is  inseparably  connected  with 
the  operation  of  the  mine.  Again,  it  is  very 
clear  that  plaintifTs  mine  cannot  be  operated 
without  the  aid  of  the  tunnels.  How  can  it 
successfully   be  maintained,  therefore,   that 
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tbe  tunnels  In  question  have  a  separate  and 
Independent  value  from  the  mine?  Were  it 
not  for  the  fact  that  the  two  tnnnels  can  be 
used  to  drain  mines  which  are  adjacent  to 
plaintlfTs  mine,  and  that  they  can  also  be 
used  to  transport  to  the  snrface  ores  that  aie 
mined  in  those  mines,  no  one,  we  think, 
would  have  ventured  the  assertion  that  those 
tunnels  have  a  value  separate  and  Independ- 
ent from  plaintiff's  mine.  Under  the  consti- 
tutional provision  mining  proper^,  In  order 
to  be  assessable,  must  possess  value  which  is 
not  only  separate  from,  but  Independent  of, 
tbe  mine.  It  is  quite  dear  that  the  two  tun- 
nels have  no  such  value.  Whatever  value 
they  have  is  connected  with  and  in  fact  is 
an  Integral  part  of  the  mine  Itself.  Just  as 
much  so  as  any  shaft  which  descends  Into 
the  earth  or  an  underground  incline,  tunnel, 
or  drift  would  be  which  was  used  In  con- 
nection with  tbe  mine.  The  mere  fact,  there^ 
fore,  that  the  plaintiff's  neighbors  who  are 
engaged  in  the  business  of  mining  the  ores 
from  adjoining  mines  are  willing  to  pay 
something  for  the  use  of  tbe  tunnels  through 
which  the  working  of  their  mines  is  made 
possible  cannot  change  the  nature  of  the 
property  in  the  two  tunn^  so  as  to  make  it 
subject  to  taxation  under  the  constitutional 
provision  aforesaid.  Again,  if  the  matter  be 
viewed  entirely  from  the  standpoint  of  eco- 
nomics, neither  the  state  nor  any  of  its  sub- 
divisions are  prejudiced  by  the  foreg<dng 
construction.  From  the  stipulation  it  is 
made  quite  clear  that  neither  the  plaintiff's 
nor  any  of  the  other  adjacent  mines  can  be 
successfully  worked  or  operated  if  the  drain 
tunnels  were  closed.  If  the  mines  were  shut 
down  the  state  would  thus  necessarily  lose 
all  revenues  it  now  derives  from  that  source, 
and  It  is  clear  from  the  arguments  present-^ 
ed  by  defendant's  counsel  that,  if  the  plain- 
tiff limited  the  use  of  the  tunnels  to  the 
drainage  of  Its  mine,  under  the  constitution- 
al provision,  the  tunnels  would  have  no  sepa- 
rate and  independent  value  which  could  be 
assessed  for  taxation.  If  tbe  tunnels  are 
taxable,  therefore,  it  is  entirely  because  that, 
by  means  of  their  existence,  it  is  made  possi- 
ble to  operate  and  to  develop  the  mines  ad- 
jacent to  plaintlfTs  mine.  To.  do  that  re- 
dounds to  the  benefit  of  the  state  at  large 
and  to  the  adjacent  mine  owners  perhaps  in 
a  greater  degree  than  it  does  to  plaintiff's 
benefit.  If  any  one  should  be  taxed,  there- 
fore, it  should  be  the  adjacent  mine  owners, 
but  that  cannot  be  done  under  tbe  constitu- 
tional provision,  even  though  they  owned  the 
tunnels,  because,  so  far  as  they  are  concern- 
ed, the  tunnels  would  have  no  value  except 
in  connection  with  their  mines. 

We  do  not  wish  to  be  understood  by  what 
we  have  said  that,  merely  because  certain 
property  is  necessary  to  operate  the  mine, 
for  that  reason  alone  it  may  not  be  assessed 
as  possessing  a  separate   and  Independent 


value.  Wlietfaer  any  spedflc  property  may  or 
may  not  be  assessed  as  having  a  separate 
and  independent  value  can  be  best  determin- 
ed when  the  facts  are  presented  for  decision. 
It  is  snflaclent  now  to  hold  that  the  tunnels 
In  question  are  not  assessatde  as  having  t 
separate  and  independoit  value  under  our 
Constitution. 

We  are  of  the  opinion,  therefore,  tbat  the 
two  tunnels  in  question  are  not  assessable 
for  taxation.  Any  other  conclusion  would 
result  in  the  taxation  of  any  shaft,  tunnel, 
or  incline  in  any  mine  which  the  mine  owner 
might  permit  another  mine  owner  to  use,  in 
order  to  work  the  letter's  mine.  Moreover, 
we  think,  it  was  not  contemplated  by  tlie 
constitutional  provision  aforesaid  that  any 
of  the  underground  tunnels,  drifts,  or  In- 
dines  of  any  mine  which  are  used  in  connec- 
tion with  the  mine,  and  which  are  necessary 
to  successfully  operate  the  mine,  like  the 
tunnds  in  question,  should  be  taxed  as  sepa- 
rate and  independent  property. 

Tbe  Judgment  is  therefore.  afBrmed,  wltli 
costs  to  respondent. 

McCABTZ  and  CORFMAN,  JJ„  ooncur. 


STATE  V.  MABllN.     (No.  292a) 
(Supreme  Court  ot  Utah.    March  23.  1917.) 

1.  Cbiuinai.  Law   «=9l092(8)— Biu.   or  Ex- 
ceptions—Delay IN  Filing— Bppect. 

The  district  court  loses  jurisdiction  to  settle 
and  allow  a  bill  of  exceptions  not  served  and 
allowed  within  tbe  time  fixed  by  statute  or  with- 
in an  extension  of  tbat  time  on  proper  applica- 
tion, and  tbe  Supreme  Court  cannot  consider 
a  bill  not  settled  and  allowed  within  the  prop- 
er time  after  conviction,  i 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §§  2855,  2856,  2861.] 

2.  Criminal  Law  «=>  1002(9)— Bill  of  Excep- 
tions—Time FOB  Filing — Statutk — Exras- 

SION. 

Under  Comp.  Laws  1907,  §  4946,  providins 
that  bills  of  ex<;eption8  in  criminal  oases  shall 
be  settled,  signed,  and  filed  as  provided  bs  '** 
in  civil  cases,  and  section  3286,  providing  that 
in  civil  cases  the  party  desiring  to  settle  a 
bill  of  exceptions  must  serve  hia  p>rop(wed  bill 
within  30  days  after  the  entry  of  judgment  or 
after  service  of  notice  of  the  determination  of  a 
motion  for  new  trial,  the  district  courts  mij, 
for  cause  shown,  extend  the  time  for  settling 
the  bill  in  case  an  extension  is  applied  for  vitb- 
in  the  30-day  period,  or  at  any  time  before  * 
previous  extension  has  expired. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  H  2857-2860.] 

3.  Cbiminal  Law  «=>3G9(15)  —  Bvidkscb- 
Otheb  Offenses— Identity. 

In  a  prosecution  for  robbery,  letters  whid 
there  was  evidence  to  show  defendant  vrmte  aio 
which  referred  to  another  robbery,  but  indicated 
that  it  was  committed  by  the  same  person  u 


>  Batter  v.  Lamson,  29  Utah,  439,  82  Pac.  tOl 
Bryant  v.  Kunkel,  32  Utah,  877,  90  Pac.  1079;  lafc 
Agency  v.  Investment  Co.,  36  Utah.  642,  Ul  PW 
699;  Met!  v.  Jackson.  43  UtAh,  498,  136  Pm.  TUl 
Allen  V.  Oarner,  46  Utah,  89,  143  Fae.  228. 
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committed  the  robbeiT  in  qn^ation,  are  admiasl- 
ble  to  Identify  defendaat  as  a  eroilty  party. 

[Ed.    Note. — ^For    other    cases,    see    Criminal 
Law,  Cent  Dig.  %  824.] 

4.  Ckikinai.  Law  «=»404{5)  —  HvidkSob— 
Pkoof  of  Hasowbitino  —  Standabd  of 
compabisow, 

In  a  criminal  prooecation,  the  state  can  in- 
troduce letters  which  it  was  shown  without 
disfiute  defendant  had  written,  to  be  used  by  ex- 
perts as  stasdatds  of  comparison  with  the  hand- 
writing of  a  letter  which  defendant  denied  writ- 
ing, and  which  showed  the  guilt  of  the  writer.* 
[BW.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  U  873,  892, 145T.] 

5.  CBtMiNAL  Law  <8=>1134(3)— AppbaI/— Skm- 
•     TENCB— Facts  Considebed. 

Notwithstanding  Comp.  Lews  1907,  f  4916, 
as  amended  by  Laws  1915,  c.  113,  providing 
that,  when  ducretion  is  conferred  upon  the 
court  as  to  the  extent  of  punishment,  the  court 
may  take  into  consideration  any  circumstances 
either  in  aggravation  or  mitigation  which  may 
then  be  presented  to  it  by  either  party,  the  facts 
considered  by  the  trial  judge  m  determining 
what  sentence  within  the  legal  limits  he  will 
impose  cannot  be  reviewed  by  the  Supreme 
Conrt  though  the  judge's  preliminary  remarks 
indicated  that  he  was  influenced  by  facts  wliich 
were  brought  out  in  another  prosecuti(m  against 
the  same  defendant  tried  before  him. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  l>ig.  H  2989,  2990,  3056.] 
6.  Criminal   Law    «=»1186(1)— Appkait— R«- 

MAND   FOB    RkSBNTKNOE. 

The  trial  judge's  consideration  of  facts 
brought  out  by  another  trial  in  sentMicing  de- 
fendant is  not  even  an  irregularity  which  au- 
thorizes the  Supreme  Court  to  set  aside  the 
sentence  and  remand  the  defendant  for  resen- 
tence, which  may  be  done  under  certain  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $S  3215-3217.  3219,  3230.] 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Joseph  Henry  Martin  was  convicted  of  rob- 
bery, and  he  appeals.  Motion  to  strike  the 
bill  of  exceptions  denied,  and  judgment  af- 
firmed.   . 

John  6.  WllUs  and  D.  L.  Stlne,  botb  of 
Ogden,  for  appellant  Dan  Shields,  Atty. 
Gen.,  and  J.  H.  Wolfe  and  O.  0.  Dalby, 
Asst  Attys.  Gen.,  for  the  State. 

FRICK,  C.  J.  The  defendant  was  convict- 
ed of  the  crime  of  robbery,  was  sentenced  to 
the  state  prison,  and  appeals. 

The  state  filed  a  motion  to  strike  the  bill 
of  exceptions  nipon  the  ground  that  It  was 
not  served  within  the  time  required  by  our 
statute  and  that  for  that  reas<ni  the  dis- 
trict court  was  without  anthority  to  settle 
and  allow  the  sama 

[1]  We  have  frequently  held  that,  unless 
die  proposed  biU  of  exceptions  Is  served  and 
allowed  within  the  time  fixed  by  our  statute, 
or  within  such  an  extension  of  that  time  as 
may,  on  proper  application  therefor,  be  fixed 
by  the  district  court,  then  that  court  loses 
jarisdiction  or  power  to  settle  and  allow  the 
same,  and  that  this  court  may  not  consider 
a  bill  not  settled  and  allowed  within  proper 


time  for  any  purpose.  Batter  r.  Lemson,  29 
nt.ah,  439,  82  Pac.  473 ;  Bryant  T.  Kunkel,  32 
Utah,  377,  90  Pac.  1079;  Ins.  Agency  v.  In- 
vestment Co.,  35  Utah,  642,  101  Pac.  699; 
Metz  V.  Jackson,  43  Utah,  496,  136  Pac.  784; 
Allen  ▼.  Garner,  45  Utah,  39,  14S  Pac.  228. 
The  question  therefore  Is:  Was  the  bill  of 
exceptions  in  question  served  and  allowed 
within  the  proper  time? 

[2]  Our  statute  (Comp.  Laws  1907,  I  4946) 
provides  that  bills  of  exceptions  in  criminal 
cases  "shall  be  settied,  signed  and  filed  as 
provided  by  law  in  dvU  cases."  Section  3286 
provides  that  In  dvU  cases  the  party  de«r- 
Ing  to  settle  a  bill  of  exceptions  must  pre- 
pare and  serve  his  proposed  bill  on  the  ad- 
verse party  "within  thirty  days  after  the 
entry  of  Judgment  •  •  ♦  or  [within  thir- 
ty days]  after  service  of  notice  of  the  deter- 
mination of  a  motion  for  a  new  trial."  The 
district  courts  may,  however,  for  good  cause 
shown,  extend  the  time  in  case  an  extension 
Is  applied  for  within  the  30-day  xl!erlod  afore- 
said, or  at  any  time  before  a  previous  exten- 
sion has  expired.  See  cases  above  dted. 
The  motion  for  a  new  trial  in  the  case  at 
bar  was  denied  on  December  11,  1915.  The 
statutory  time  within  which  to  prepare  and 
serve  a  bill  therefore  expired  on  January  10, 
191&  On  January  3,  1916,  the  defendant  ap- 
plied for  and  was  granted  30  days'  "addition- 
al time  within  which  to  prepare  and  serve" 
his  proposed  bill  of  exceptions.  That  exten- 
sion gave  him  to  the  tenth  day  of  F'ebruary, 
1916,  within  whldi  to  prepare  and  serve  his 
proposed  bill  of  exceptions.     On  February 

10,  1916,  he  obtained  another  extension  of  30 
days.    The  time  was  thus  extended  to  March 

11,  1916.  The  defendant's  proposed  bill  of 
exceptions  was  actually  served  on  February 
23,  1916,  and  was  settled  and  allowed  by 
the  district  court  on  March  9,  1916.  The 
bill  was  therefore  served,  settied,  and  allow- 
ed and  filed  within  proper  time,  and  hence 
the  motiiNi  to  strike  the  same  must  be  de- 
nied. 

We  now  proceed  to  a  consideration  of  the 
merits  of  the  appeal. 

Defendant's  counsel.  In  thdr  brief,  state 
the  matters  to  be  reviewed  by  us  In  (he  fol- 
lowing' terms: 

"The  defendant  was  Indicted  upon  a  charge 
of  robbery.  Upon  trial  he  was  convicted.  He 
appeals,  and  urges  that  reversible  errors  were 
committed  by  the  trial  court  in  three  general 
particulars,  viz. :  (1)  In  the  admission  of  testi- 
mony, pertaining  to  conversations;  (2)  in  the 
adnussion  of  testimony,  pertaining  to  identity; 
and  (3)  by  the  court  taking  into  consideration 
drcumstances,  upon  which  it  based  the  quantity 
of  penalty  infli<^ed,  in  direct  violation  of  the 
statutes  pertaining  thereto." 

[3]  The  first  assignment  arises  as  follows: 
The  defendaat  was  charged  with  robbery  al- 
leged to  have  been  committed  on  the  28th 
day  of  October,  1911.  On  the  trial  of  the 
cause,  however,  the  state  produced  evidence 
tending   to   show   that   the   defendant   had 
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written  certain  letters  In  which  he  connect- 
ed himself  with  a  certain  attempted  robber?, 
which  was  attempted  on  the  11th  day  of  Au- 
gust, 1911.  The  alleged  robbery  last  above 
referred  to  was  attempted  at  the  same  place 
and  upon  the  same  person  as  was  the  rob- 
bery in  this  case,  and  the  contents  of  the 
letters  referred  to  clearly  indicated  that  the 
person  attempting  the  commission  of  that 
robbery  was  the  same  person  who  it  was  al- 
leged committed  the  robbery  in  question,  and 
that  It  was  committed  at  the  same  place  and 
upon  the  same  person.  The  letters  were  of- 
fered by  the  state  merely  as  a  means  of 
identifying  the  person  who  It  was  alleged  com- 
mitted the  robbery  In  question  here.  If  the 
defendant  wrote  the  letters  In  question,  and 
the  Jury  found  that  he  did  write  them,  then 
the  contents  of  those  letters  dearly  identified 
the  defendant  as  the  person  who  committed 
the  robbery  in  question.  The  transaction  of 
August  11,  1911,  was  therefore  not  oftered 
nor  admitted  for  the  purpose  of  showing 
that  the  defendant  had  in  fact  committed  or 
attempted  to  commit  anotlier  Independent 
crime  or  oftense,  but  both  the  letters  and 
what  occurred  on  that  occasion  were  offered 
and  admitted  only  as  a  means  of  Identifying 
the  defendant  and  to  connect  him  with  the  of- 
fense charged ;  and  we  can  conceive  of  no  good 
reason,  and  none  is  suggested,  why  the  let- 
ters and  the  evidence  which  Is  objected  to 
were  not  admissible  for  that  purpose.  That 
the  evidence  and  letters  were  admissible  for 
that  purpose  is  well  settled.  Wharton,  Crlm. 
Ev.  (10th  Ed.)  p.  133  et  seq.,  and  cases  cited ; 
People  V.  Harben,  6  COL  App.  29,  91  Pac. 
396. 

[4]  It  Is  further  contended  that  the  dis- 
trict court  erred  in  admitting  in  evidence 
certain  writings  as  standards  of  comparison 
which  the  state  proved  had  been  written  by 
the  defendant.  This  assignment  Is  based  on 
the  following  facts:  The  state  had  in  its 
possession  a  large  number  of  letters  which  It 
was  contended  were  written  by  the  defend- 
ant, and  which,  if  written  by  him,  contained 
very  strong,  if  not  conclusive,  evidence  that 
he  bad  committed  the  offense  charged  against 
him.  The  authenticity  of  the  letters  was 
disputed  by  the  defendant,  and  the  state  pro- 
duced the  writings  in  question  as  standards 
of  comparison  and  submitted  them  to  certain 
experts  on  handwriting  who  testified  that  in 
their  opinion  the  letters  in  question  were  writ- 
ten by  the  same  person  who  had  written  the 
writings  that  were  used  as  standards  of  com- 
parison which  were  produced  by  the  state,  and 
which  it  was  shown,  without  dispute,  the  de- 
fendant had  written.  Counsel  for  defendant 
insists  that  the  district  court  erred  In  admit- 
ting in  evidence  the  standards  of  comparison 
aforesaid  and  in  permitting  the  handwriting 
of  the  defendant  to  be  used  as  a  standard  of 
comparison  which  was  not  in  the  case  for 
some  other  legitimate  purpose.  It  is  not 
necessary  for  us  at  this  time  to  again  review 


the  conflicting  vl^ws  of  the  oonrts  upon  this 
proposition  and  the  conditions  nnder  which 
such  views  arise.  That  was  snfliclently  done 
In  the  case  of  Smith  v.  Hanson,  34  Utah,  ITl, 
96  Pac.  10S7,  18  L.  R.  A.  (N.  S.)  520.  The 
question  raised  and  discussed  by  counsel  wag 
considered  and  de<4ded  against  tbelr  conten- 
tion in  the  case  Jnst  referred  to.  In  that 
case,  after  giving  the  subject  careful  consid- 
eration, we  explicitly  held  that^  a  writing 
that  is  proved  to  the  satisfaction  of  the  court 
to  be  the  handwriting  of  the  person  whose 
handwriting  is  In  dispute,  when  such  writlne 
was  made  under  ordinary  and  proper  condi- 
tions, may  be  used  by  both  the  experts  on ' 
handwriting  and  the  Jury  as  a  standard  ot 
comparison.  We  are  content  with  the  con- 
clusion there  reached  upon  this  subject,  and 
hence  refrain  from  pursuing  the  subject  fur- 
ther. 

[5]  Finally,  it  is  earnestly  contended  that 
the  district  court  committed  error  prejndi- 
dal  to  the  substantial  rights  of  the  defend- 
ant in  passing  sentence  upon  him.  The  rec- 
ord discloses  that  before  passing  sentence 
the  district  court  revloAved  the  past  record  of 
the  defendant,  and  In  doing  so  referred  to 
some  matters  that  were  not  made  a  part  of 
the  record  in  the  case  at  bar,  but  which  bad 
come  ont  on  a  former  trial  of  the  defend- 
ant which  occurred  before  the  same  Judge 
who  tried  the  case  at  bar,  and  which  matters 
related  to  or  were  connected  with  the  dr- 
cuuistancea  shown  at  the  present  trial  It 
could  subserve  no  good  purpose  for  us  to  re- 
peat here  the  comments  made  by  the  district 
Judge  In  passing  sentence.  It  must  suffice  to 
say  that  the  Judge  at  considerable  length  dis- 
cussed a  number  of  matters  which  occurred 
In  the  course  of  the  former  trial  and  which 
were  strongly  incriminating,  and  which.  Id 
the  mind  of  the  judge,  clearly  disclosed  that 
the  defendant  deserved  a  rather  severe  seo- 
tence.  Indeed,  the  court  strongly  intimated 
that  It  was  entirely  within  the  power  of  the 
defendant  either  to  affirm  or  dissipate  some 
very  strong  incriminating  circumstances  that 
in  the  mind  of  the  Judge  proved  his  guilt. 
Counsel  vigorously  insist  that  under  our  stat- 
ute (Comp.  Laws,  1907,  {  4916,  as  amended 
by  chapter  113,  Laws  Utah  1915)  the  district 
Judge  was  powerless  to  consider  anything 
either  in  mitigation  or  In  aggravation  of  pun- 
ishment, unless  he  beard  the  facts  In  rda- 
tion  thereto  In  open  court,  as  In  that  section 
provided.  It  should  be  remembered  that  it  h 
not  contended  that  the  alleged  error  now  un- 
der consideration  in  any  way  affected  the  fair- 
ness or  impartiality,  or  that  it  in  any  way  In- 
fluenced the  result  of  the  trlaL  The  ques- 
tion therefore  is  whether  this  court  can  re- 
view a  matter  which  merely  reflects  the 
mental  attitude  of  the  trial  judge,  which  la 
the  result  of  what  the  Judge  heard  and  sair 
during  two  trials  of  the  defendant 

If  it  be  assumed  that  the  judge's  condi- 
tion of  mind  and  what  he  had  heard  and 
seen  daring  the  two  trials  to  WMue  extent  at 
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least  Influenced  him  In  passing  sentence,  yet 
llie  question  still  remains  whether  that  Is  a 
matter     that   Is   subject   to   rerlew   by   this 
<vurt.      Suppose  the  Judge,  with  the  matters 
referred  to  by  him  In  mind,  but  without  giv- 
ing   theiu   expression,    had    merely    Imposed 
s«'ntenco  uiion  the  defendant.    The  effect,  so 
far  as  be  Is  concerned,  would  have  been  pre- 
cisely tlie  suiue  as  It  now  Is ;  the  only  differ- 
ence   being   that  the  Judge  would  have  re- 
raained  silent  with  respect  to  the  matters  he 
had  in  mind.    It  would  have  been  the  same 
Judge  with  the  same  mental  attitude  or  con- 
dition    tliat    would    have    passed    sentence. 
That  merely  shows  that  the  mental  attitude 
of  the  Judge,  whether  expressed  or  not,  in 
passing  Judgment,  cannot  be  made  a  matter 
for    review    by   this  court     Moreover,  the 
whole  matter  arose  after  the  trial  was  ended 
and  after  the  Jury  had  passed  (xi  the  facts, 
and  tberefore  could  have  had  no  influence  up- 
on   tbe   trial  or  the  result  thereof.     Then 
again,   the  court  pronounced  only  the  sen- 
tence which  tbe  law  Imposed ;  that  Is,  while 
the  law  permitted  the  Judge  to  Impose  a  less- 
er pnni^mient  than  ho  did,  yet  It  also  au- 
thorized blm  to  impose  tbe  very  one  he  did 
in     fact    Impose.     The    sentence    therefore 
strictly  conforms  to  the  statute,  and,  that 
being  the  case,  we  are  powerless  to  declare  It 
illegal,  or  even  erroneous.    The  question  pre- 
sented by  counsel  therefore  Is  not  one  that  Is 
reviewable  by  this  court,  but  under  our  Con- 
stitution may  be  presented  to  the  board  of 
pnrdons,  and  when,  In  their  Judgment,  tbe 
defendant  has  been  sufficiently  punished  for 
the  crime  of  which  he  staijds  convicted,  that 
body  may  either  pardon  blm  or  commute  his 
sent«>ce,  and  may  thus  restore  him  to  lib- 
erty. 

[I]  The  matter  presented  here  does  not 
even  constitute  such  an  irregularity  as  wotild 
authorize  this  court  to  set  the  sentence  aside 
and  remand  the  defendant  to  the  trial  court 
for  resentence,  which  may  be  done  under 
certain  circumstances,  as  is  clearly  made  to 
appear  from  the  following  authorities:  Peo- 
ple V.  Johnson.  71  Cal.  3S4,  12  Pac.  261; 
Stute  V.  Houghton,  46  Or.  12,  75  Pae.  822; 
State  V.  Harness,  11  Idaho,  122,  80  Pac. 
1129;  People  v.  Hardin,  253  Hi  9,  99  N.  B. 
59,  Ann.  Cos.  1913D,  282. 

The  record  presented  for  review  discloses 
no  reversible  error,  iand  the  Judgment  there- 
fore should  be,  and  It  accordingly  Is,  af- 
flnned. 

UcOARTT  and  OORFMAN,  JJ.,  concur. 


DURESB  DITCH  CO.  et  al.  v.  MEANS  et  al. 

(No.  8768.) 
(Supreme  Court  of  Colorado.    April  2,  1917.) 

Watbbs  and  Watee  Codbses  <Ss»146— Ibbi- 
OATioH— Rights. 
Seepage  water  which  originally  was  divert- 
ed from  a  stream  for  irrigation  and  flowed  into 


a  gulch  tributary  to  the  same  Btream  cannot  b« 
diverted  from  the  gulch  to  the  prejudice  of  tbe 
rights  of  senior  approprjators  on  the  stream. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cfent.  Dig.  §  153.] 

Error  to  District  Court,  Delta  County: 
Thomas  3.  Blacli,  Judge. 

Petition  by  J.  H.  Means  and  others  against 
the  Durlcee  Ditch  Company  and  others. 
There  was  a  Judgment  for  petitioners,  and 
plaintiffs  bring  error.  Reversed  and  remand- 
ed, with  directions. 

William  H.  Burnett  and  Milton  B.  Welch, 
both  of  Delta,  for  plaintUIs  in  error.  Gatllu 
&  Blake,  of  Montrose,  for  defendants  In  er- 
ror. 

BAILB;,  J.  In  June,  1912,  defendants  In 
error  filed  a  petition  la  a  water  adjudication 
proceeding  in  Water  District  No.  40,  for  an 
original  decree  for  a  ditch  designated  as  the 
Morton  £Mtch  Appropriation  No.  2  Dltcb, 
wherein  It  was  alleged  that  said  ditch  toolc 
its  waters  from  Madsen  gulch,  conveying  It 
therefrom  to  a  ditch  called  tbe  Morton  Ditch, 
and  thence  to  their  lands.  They  further  al- 
leged that  since  1904  the  waters  of  Madsen 
gulch  had  been  used  by  them,  that  it  was  a 
natural  stream  supplied,  by  springs  and  seep- 
age water,  that  the  gulch  and  the  water  were 
tributary  to  the  Morton  Ditch  Irrigation  Sys- 
tem through  Appropriation  No.  2  Ditch,  and 
since  the  appearance  of  seepage  and  spring 
waters  In  that  gulch  the  ditch  had  been  used 
to  divert  water  therefrom  to  their  lands.  It 
was  found  upon  tbe  hearing  that  Appropria- 
tion No.  2  Ditch  collected  seepage  and  return 
waters  from  Hadsen  gulch,  that  these  waters 
had  Increased  gradually,  so  tliat,  In  1912,  It 
supplied  1.6  second  feet  of  water,  and  that 
Madsen  gulcb  was  tributary  to  Dry  Creek,  a 
small  stream  emptying  Into  tbe  Gunnison 
River,  In  Delta  County. 

Upon  these  findings  an  original  appropria- 
tion was  decreed,  based  upon  original  con- 
struction and  use.  There  was  incorporated 
In  the  findings  of  fact  a  paragraph  to  the  ef- 
fect that  all  of  tbe  Madsen  gulch  water  bad 
at  all  times  been  diverted  and  used  by  peti- 
tioners, and  that  none  thereof  bad  ever  been 
allowed  to  flow  down  to  Dry  Creek.  The  de- 
cree treats  the  appropriation  by  petitioners 
of  these  waters  as  an  Independent,  prior  ap- 
propriation, not  subject  to  priorities  on  Dry 
Creek,  to  which  stream  such  waters  would  be 
tributary.  If  permitted  to  flow  beyond  claim- 
ants' ditch. 

A  protest  against  tbe  petition  was  filed  by 
plaintiffs  In  error,  alleging  In  substance  that 
they  were  the  owners  of  certain  priorities  on 
Dry  Creek,  and  that  Madsen  gulch  was  trib- 
utary thereto;  that,  except  for  the  Irrigation 
of  lands  adjacent  to  Madsen  gnlch  by  waters 
from  Dry  Creek,  no  seepage  or  return  water 
would  flow  In  said  gnlch  at  any  time;  that  if 
the  waters  were  not  Intercepted  and  caught 
up  they  would  flow  down  tbe  gulch  to  Dry 
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Creek,  and  tbnB  supply  senior  priorities  low- 
er down  that  stream;  and  tbat  tbere  is  not 
RUfflclent  water  to  supply  the  needs  of  tbe 
senior  priorities  of  plaintiffs  In  error  on  that 
stream.  Their  objections  to  the  decree  were 
oTerruIed,  and  upon  exceptions  reserved  the 
matter  Is  here  for  review  on  error. 

It  appears  from  tbe  record  that  the  parties 
herein  were  all  parties  to  adjudication  pro- 
ceedings in  Irrigation  District  No.  40,  in  1908, 
at  which  time  priorities  on  Dry  Creek  were 
adjudicated.  Plaintiffs  in  error  were  there 
awarded  priorities  senior  to  that  of  defend- 
ants In  error,  who  then  were  decreed  a  prior- 
ity from  that  stream  for  the  ditch  known  as 
the  Morton  Ditch.  Defendants  ia  error  then 
testified  that  they  had  no  other  source  of 
supply  for  their  lands.  It  also  appears  that 
the  Morton  Ditch  crosses  Madsen  gulch,  and 
that  prior  to  the  construction  of  the  Morton 
Ditch  Appropriation  No.  2  Ditch,  the  waters 
of  that  gulch,  what  there  were  of  them,  had 
run  directly  into  and  through  the  Morton 
Ditch. 

Madsen  gulch  Is  a  natural  gulch,  or  draw, 
arising  in  the  mesa  east  of  Dry  Creek,  and 
emptying  into  it  The  gulch  was  originally 
comparatively  dry;  but  since  the  surrounding 
mesas  have  been  under  irrigation  water  in 
constantly  increasing  quantities  has  been 
found  in  the  gulch.  It  is  not  disputed  that 
this  water  Is  seepage,  waste  and  return  wa- 
ter following  its  natural  course  back  to  Dry 
Creek,  whence  it  was  taken,  and  that  it 
would  reach  that  stream  if  not  Intercepted. 
It  is  not  added  water.  It  is  in  no  sense  new 
>r  developed  water.  It  belonged  originally 
to  Dry  Creek,  and  yet  so  belongs.  Both  par- 
ties have  cited  Comstock  v.  Eamsay,  55  Colo. 
244,  133  Pac.  1107,  in  support  of  their  respec- 
tive contentions.  Plaintiff  in  error  relies  up- 
on the  general  doctrine  there  laid  down,  and 
defendants  in  error  upon  the  statement  there- 
in that  this  general  doctrine  is  not  to  be  un- 
reasonably extended,  to  include  situations 
where  Its  application  would  be  inequitable 
and  unjust.  The  general  principles  laid  down 
In  that  opinion  govern  the  case  at  bar,  and 
are  applicable  to  tbe  questions  involved  in 
this  case.  The  waters  of  Madsen  gulch, 
claimed  by  defendants  in  error,  being  natu- 
rally tributary  to  Dry  Creek,  are  not  subject 
to  independent  appropriation  and  diversion, 
to  the  injury  of  senior  rights  down  that 
stream.  The  fact  that  these  waters  have 
been  captured  before  they  again  reach  Dry 
Creek  in  no  wise  strengthens  the  position  of 
petitioners,  for  the  waters  are  to  be  consid- 
ered a  part  of  the  stream  from  the  moment 
they  are  released  by  a  user,  under  an  appro- 
priation from  It,  and  they  must  be  permitted 
to  return  to  the  stream,  for  the  benefit  of 
other  appropriators  therefrom,  in  the  order 
of  their  priorities. 

Other  errors  have  been  assigned,  but  con- 
sideratlou  of  them  is  unnecessary. 


The  Judgment  Is  reversed,  and  cause  i«- 
manded  for  farther  consideration  In  con- 
formity with  tbe  views  herein  expressed. 

WHITE,  a  J.,  and  ALLEN.  J^  concur. 


MIHOOVER  V.  WALKER  et  aL    (No.  8815.) 
(Supreme  Court  of  CMorado.     April  2,  1917.) 

1.  Vendob  and  Pubchaseb  <8=>266(1)  —  Ve-*- 
dor's  Lmw—Waivkb— Assumption  of  Moit- 

OAOE. 

Where,  as  part  consideration  for  a  sale,  tbe 
purchaser  of  land  assumed  the  payment  of  an  in- 
cumbrance, and  tbe  vendor  was  compelled  to  di>- 
chargp  the  incumbrance,  he  could  enforce  his 
lien ;  the  assumption  of  the  mortgage  not  being 
a  waiver. 

[Ed.  Note.— Fw  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  713,  715,  719,  722-732.] 

2.  MoBTOAOBS  <8=>624(1)  —  Rbdkmftioii  bt 
HoLDEB  or  Eqditt— Effect. 

Where  the  hcuder  of  the  equity  of  redemption 
redeems  land  sold  on  foreclosure  of  a  mortgafre, 
be  acquires  no  rights  other  than  those  which 
existed  at  .the  time  of  the  foreclosure ;  the  estate 
being  restored  to  Iiim  free  of  the  lien  whidi  wai 
foreclosed,  but  subject  to  all  others. 

[Ed.   Note.— For  other  cases,  see  MortgageL 
Cent.  Dig.  {  1878.] 

5.  MoBTOAOEB  ®=>€34(1)— Right  or  Obarteb 
OF  OwNEB  OF  Equity. 

A  grantee  of  the  equity  of  redemption  in 
mortgaged  land  has  no  better  right  than  hit 
grantor  in  redeeming  the  land  from  foreclosure 
sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1878.] 

4.  Pleading  9=>214(1)  — Deuubbkb— Adiob- 

BION.  / 

Demnrrer  to  a  bill  admits  its  allegationa. 
[Ejd.   Note.— For   other   cases,   see  Pleading, 
Cent.  Dig.  SI  525,  629.] 

6.  Vendor  and  Pubchaseb  ^=>265(1)— Ten- 
dob's  Lien — SuBSEguENT  Pubchasebs  and 
Incuitbrancers. 

A  vendor's  lien  avails  against  all  subseqnest 
purchasers  and  incumbrancers  of  tiie  land  under 
the  grantee  who  are  not  bona  fide  purcfaascn 
for  valuable  consideration  and  without  notice, 
being  good  as  to  all  purchasers  with  notice. 
•  [Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fg  700,  701.] 

6.  Vendob  and  Purchaser  «=»265(1)  —  Ven- 
dor's Lien— Assumption  of  Mortoage  In- 
debtedness. 
Where  the  owner  of  land  incumbered  it  by 
deed  of  trust  to  the  public  trustee  of  a  coantj 
to  secure  a  note,  and  thereafter  sold  the  land  to 
one  who  agreed  to  pay  tbe  note  as  part  of  the 
purchase  price,  but  the  latter  failed  to  pay  in- 
terest, BO  that  the  deed  of  trust  was  foreclosed, 
and  the. land  bought  ita  by  the  holder  of  the 
note,  leaving  an  amount  still  due,  and  the  gran- 
tee of  the  first  owner  transferred  his  equity  of 
redemption  by  deed  made  subject  to  the  incum- 
brance and  to  a  recorded  note  given  by  the  gran- 
tee to  the  original  owner  to  evidence  a  fnrtber 
part  of  the  purchase,  and  the  last  party  convey- 
ed to  defendants,  the  original  owner  of  the  land 
could  assert  and  enforce  a  vendor's  Ken  against 
defendants,  who  had  notice  of  tbe  first  grantee's 
agreement  to  pay  the  note,  since  failure  to  pa; 
the  assumed  debt  was  failure  to  pay  the  agrwl 
purchase   price;    it   being   presumed    that  the 
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amount  of  the  lien  was  deducted  from  the  price 
ilefendants  paid  for  the  property, 

[Efl.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  700,  701.] 

Error  to  District  CJourt,  Pueblo  County; 
C.  S.  Kssex,  Jndge. 

Snit  by  John  R.  MUioorer  against  Zella 
M.  Walker  and  another.  To  review  a  judg- 
ment dlBmlssLng  the  suit,  plaintiff  brings  er- 
ror. Reversed,  and  cause  remanded  for 
fnrtber  proceedings. 

Hl^berger  &  Gamett,  of  Pueblo,  for  plaln- 
tUT  In  error.  W.  O.  Peterson,  of  Pueblo,  for 
defendants  In  error. 

TBr.r,ER,  J.    The  plaintiff  In  error  was 
plaintur  below  In  a  suit  against  the  defend- 
ants  In   error  to  foreclose  a  vendor's  lien. 
Tbe  c<Hnplalnt  alleges  that  the  plaintiff,  be- 
ing the  owner  of  an  unincumbered  title  In 
fee  to   certain  real  estate.  Incumbered  tbe 
same  by  deed  of  trust  to  the  public  trustee 
of  Pueblo  county  to  secure  a  note  of  $800; 
that  thereafter  be  sold  and  conveyed  said 
real  estate  to  one  Schrader,  who  agreed  to 
pay  said  note  as  a  part  of  tbe  purchase  price 
of  the  land  so  sold  to  hlin;    that  because 
said   Schrader  failed  to  pay  Interest  which 
became  due  on  tbe  note,  the  deed  of  trust 
was  foreclosed,  and  tbe  land  bought  in  by 
the  holder  of  the  note  at  $000,  leaving  still 
due  the  sum  of  $381.86 ;  that  Schrader  trans- 
ferred his  equity  of  redemption  in  the  prem- 
ises to  one  Boese,  by  deed  which  was  made 
subject  to  said  Incumbrance  of  $800,  and  to 
a  recorded  note  of  $200,  glv«i  by  Schrader 
to  plaintiff  to  evidence  a  further  part  of  tbe 
purchase;    that  Boese,  on  tbe  day  of  tbe 
transfer  to  him,  by  quitclaim  deed  conveyed 
bis  Interest  In  the  land  to  tbe  defendants; 
that  both  Boese  and  defendants  took  their  re- 
spective conveyances  with  full  knowledge  of 
plaintiff's  claims  in  the  sums  of  $381.86  and 
$200,  respectively ;  that  plaintiff  was  ccHnpel- 
led  to  pay  to  the  bolder  of  his  note  the  bal- 
ance of  $381.86;    that  ttie  defendants  re- 
deemed the  premises  from  the  sale  under  tbe 
deed  of  trust,  and  now  claim  tbe  property 
free  of  plaintiff's  liens ;  and  that  Schrader  is 
Insolvent,  wherefore  plaintiff  has  no  remedy 
save  In  equity.     The  defendants  filed  a  de- 
murrer siting  up  that  the  complaint  did  not 
state  a  cause  of  action.    Tbe  demurrer  was 
sustained,  the  plaintiff  elected  to  stand  on 
bis  complaint,  and  the  suit  was  dismissed. 

The  question  before  ns  is  that  of  the  cor- 
Tectness  of  the  court's  ruling  on  tbe  demur- 
ler  and  consequent  Judgment  of  dismissal. 
Tbe  only  question  argued  Is  as  to  tbe  right 
in  plaintiff  to  a  vendor's  lien. 

It  Is  not  disputed  that  a  vendor's  lien  is 
recognized  in  this  state  (Fostoria  G.  M.  Co. 
V.  Hazard,  44  Colo.  595,  99  Pac.  758) ;  but  de- 
fendants In  error  contend  that  there  is  no 
such  lien  in  this  case.  Counsel  cite  39  Cyc. 
1T87,  to  the  effect  that  a  vendor's  lien  exists 
when  tbe  vendor  "has  taken  n*  security  for 


the  pundiase  money,  other  than  the  personal 
obligation  of  tbe  purchaser,"  and  contends 
that  this  case  does  not  fall  within  that  defini- 
tion because  plaintiff,  by  requiring  Scbrader 
to  assume  tbe  debt  on  the  premises,  took 
what  amounts  to  security,  "for  with  that 
agreement"  counsel  says,  "Schrader  could  not 
get  tbe  property  clear  without  paying  the 
debt."  But  counsel  now  claims  that  tbe 
property  is  clear  as  a  result  of  Schrader's 
failure  to  comply  with  that  agreement.  How 
the  effect  which  It  is  declared  can  be  pro- 
duced only  by  paying  tbe  debt  can  result 
from  a  refusal  to  pay  It  and  a  consequent 
sale  on  foreclosure  Is  not  pointed  out. 

[1]  The  assumption  of  a  mortgage  on  the 
property  purdutsed  is  not  a  waiver  of  the 
vendor's  Uen.  In  39  Cyc.  at  page  1802,  It  is 
said: 

"Where,  as  a  part  of  the  consideration  for  the 
sale,  the  purchaser  assumes  the  payment  of  an 
incumbrance  on  the  land,  and  the  vendor  is 
compelled  to  discharge  such  incumbrance,  he 
may  enforce  the  lien." 

See,  also,  Elliott  v.  Plattor,  43  Ohio  St 
198,  1  M.  K.  222,  Strotam  r.  Good,  US  Ind. 
93,  14  N.  E.  901,  and  Bach  v.  Kldansky,  186 
N.  Y.  368,  78  N.  H.  1088. 

Counsel  appears  to  recognise  the  law  as 
laid  down  by  tbe  above-named  authorities, 
and  does  not  seriously  contend  that  tbero 
was  not  a  Uen  on  the  land  while  In  Schrad- 
er's band;  but  insists  that,  since  the  de- 
fendants Walker  did  not  assume  the  debt, 
and  paid  the  full  sum  required  to  redeem,  the 
Hen  is  lost.  He  urged  that  if  the  lieu  Is 
held  good  the  statutory  right  of  redemption 
is  abrogated. 

[2]  This  indicates  a  misapprehension  of  the 
effect  of  such  redemption,  and  a  failure  to 
recognize  tbe  distinction  between  a  redemp- 
tion by  a  creditor,  and  one  by  tlie  holder  of 
tbe  equity  of  redemption.  Tbe  lattw  by  re- 
deeming acquires  no  rights  other  than  those 
which  existed  at  the  time  of  the  foreclosure. 
The  estate  is  restored  to  him  free  of  tbe  lien 
which  was  foreclosed,  but  subject  to  all  othors. 
Warren  v.  Fish,  T  Minn.  432  (Gil.  847). 

[3]  A  grantee  of  tbe  equity  of  redemption 
has  no  better  ri^t  than  bis  grantor.  "A  con- 
vesrance  by  the  debtor  can  confer  no  greater 
rights  than  he  himself  had.  It  cannot  dis- 
incumber  the  property,  nor  give  a'  better  or 
superior  title.  The  successor  is  not  a  bona 
fide  purchaser  for  value,  but  simply  occupies 
tbe  shoes  of  his  predecessor,  with  no  new 
or  enlarged  rights  or  privileges."  Flanders 
V.  Aumack,  32  Or.  19,  51  Pac.  447,  67  Am. 
St.  Rep.  504.  See,  also,  De  Roberts  v.  Stiles, 
24  Wash.  610,  64  Pac.  795. 

[4]  The  demurrer  admits  the  allegations  of 
tbe  bill  that  th^  defendants  and  their  gran- 
tor took  title  with  full  knowledge  of  plain- 
tiff's claim  for  a  balance  on  the  purchase 
price.  Was  this,  then,  a  valid  lien  as  against 
tbe  Walkers? 

[t]  Such  a  lien  "avails  against  all  subse- 
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quent  purchasers  and  Incumbrancers  of  the 
land  under  the  grantee,  who  are  not  bona  fide 
purchasers  for  a  vnlunble  consideration  and 
without  notice."  Pom.  Eq.  Juris,  vol.  3, 
1253.  In  other  words,  It  is  good  as  to  all  pur- 
chasers with  notice.  "If  the  purchaser  of 
land  IcnowB  that  his  vendor  is  still  owing  a 
part  of  the  purchase  money,  for  which  no  se- 
curity has  been  given,  he  will  take  the  land 
subject  to  the  implied  lien  of  the  original 
vendor."  Koch  v.  Roth.  1S6  111.  212,  37  N. 
El.  317.  See,  also,  Swan  v.  Benson,  31  Ark. 
728 ;  Burt  v.  Wilson,  28  Cal.  632,  87  Am.  Dec. 
142;  Strohm  ▼.  Good,  113  Ind.  93,  14  N.  B. 
901;  Walton  t.  Hargroves,  42  Miss.  18,  97 
Am.  Dec.  429;  Acton  v.  Waddington,  46  N. 
J.  Eq.  16,  18  AU.  356;  Thomas  v.  Bridges, 
73  Mo.  530;  Whetsel  v.  Roberts,  31  Ohio  St. 
503;  Warvelle  on  Vendors,  {  680;  39  Cyc. 
1820. 

In  Koch  v.  Roth,  supra,  it  was  held  that  if 
the  vendee,  who  has  assumed  a  debt  of  his 
grantor  as  a  part  of  the  purchase  price,  con- 
veys to  one  who  has  notice  of  such  assump- 
tion, and  the  latter  settles  the  debt  for  less 
than  Its  face,  the  vendor  has  a  lien  for  the 
amount  of  the  discount  The  court  there 
said: 

"Upon  principle,  there  can  be  no  good  reason 
why  there  should  not  be  a  lien  for  unpaid  pur^ 
cbase  money  due  the  vendor,  whether  such  mon- 
ey te  to  be  paid  into  the  hands  of  the  vendor  him- 
self, or  into  the  hands  of  a  creditor  for  his 
benefit.  *  *  *  The  vendor's  lien  is  based  up- 
on the  theory  that  a  vendee  ought  not  to  bold 
the  land  of  another  and  not  pay  for  it;  and  the 
rule,  that  equity  looks  to  substance  and  not 
form,  is  applicable  to  the  enforcement  of  ven- 
dor's liens." 

In  Elliott  V.  Plattor,  supra,  there  was  an 
exchange  of  property,  one  of  the  parties 
agreeing  as  a  part  of  the  consideration  for 
his  purchase  to  remove  incumbrances  on  the 
land  which  he  conveyed.  This  he  did  not 
do.  The  court  held  that  the  other  party  had 
a  vendor's  lien  on  the  land  which  she  con- 
veyed, and  said: 

"The  vendor's  lien  is  based  upon  the  theory 
that  it  would  be  unconscionable  that  the  vendee 
should  hold  the  land  and  not  pay  for  it." 

In  Strohm  v.  Good,  supra,  the  facts  are 
similar  to  the  case  at  bar  in  that  the  vendee 
assumed  and  agreed  to  pay  a  mortgage  which 
was  on  the  land  which  he  bought.  The  ven- 
dor afterward  paid  the  mortgage,  and  ti>e 
vendee  claimed  that  stich  payment  extin- 
guished the  lien;  but  the  court  refused  to 
agree  to  that  contention.   It  said : 

"Where  one  buys  land  and  refuses  to  pay  for 
it,  equity  awards  his  vendor  a  lien,  which  will 
be  kept  alive  for  his  protection." 

[6]  The  authorities  are  agreed  that  in  cas- 
es like  this  the  failure  to  pay  the  assumed 
debt  is  a  failure  to  pay  the  agreed  purchase 
price,  and  it  is  as  Inequitable  to  permit  the 
Walkers,  who  had  notice  of  the  agreement,  to 
escape  payment,  as  it  would  have  been  for 
Sohrader   to   do   so.     The   Walkers  having 


knowledge  of  the  lien,  it  la  presumed  tbst 
the  amount  of  the  lien  was  deducted  from  the 
price  they  paid  for  the  property.  Welner 
v.  Hcintz,  17  III.  259 ;  Warvelle  on  Vendor*, 
I  680.  It  would  be  grossly  unjust  under  such 
circumstances  to  permit  defendants  in  error 
to  hold  the  property  without  making  full  pay- 
ment of  the  purchase  price  by  paying  plain- 
tiff in  error's  claim.  The  court  erred  in  sus- 
taining the  demurrer  and  dismissing  the 
stilt.  The  question  as  to  the  time  of  e^fo^^ 
ing  the  Uen  of  the  $200  note,  which  is  now 
past  due,  is  moot,  and  requires  no  consid- 
eration. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  for  furthw  proceedings  in  har- 
mony herewith. 

WHITK.  a  J.,  and  HILL,  J.,  wacai. 


INTERSTATE    SAVINGS    &    TRUST   CO. 

et  al.  V.  WYATT.    (No.  8673.) 
(Supreme  Court  of  Colorado.    April  2,  1917.) 

Judgment  ^=>817  —  Fobkion  Judombnt- 

Recognition. 
The  statute  of  Texas  giving  to  a  person 
paying  more  than  the  legal  rate  of  interest  a 
right  to  recover  in  an  action  of  debt  double  tbe 
amount  of  interest  paid,  though  in  a  sense  pe- 
nal as  to  the  party  exacting  the  usurious  int<r- 
est,  is  remedial  as  to  the  party  paying,  so  that 
a  Texas  judgment  based  on  such  statute  is  en- 
title<l  to  recognition  in  Colorado. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fS  1456,  1457.] 

En  Banc    Error  to  Court  of  Appeals. 

Action  by  Nannie  D.  Wyatt  against  the 
Interstate  Savings  &  Trust  Company  and 
the  Interstate  Savings  Bank.  Tbere  was 
Judgment  for  plaintiff,  and  defendants 
brought  error  to  the  Court  of  Appeals,  wbieb 
affirmed  (27  Colo.  App.  217,  147  Pac.  444/, 
and  defendants  bring  error.  AfBrmed,  and 
cause  remanded. 

J.  Foster  Symes,  of  Denver,  for  plaintiffs 
in  error.  Kobinson  &  Robinson,  of  Denver, 
for  defendant  in  error. 

TELLER,  J.  The  defendant  in  error  re- 
covered a  Judgment  against  plaintifTs  in  er- 
ror In  the  state  of  Texas,  and  brought  suit 
on  it  in  this  state  and  had  Judgment  The 
action  In  Texas  was  under  a  statute  of  that 
state  which  gives  to  a  person  paying  more 
than  the  legal  rate  of  interest  a  right  to  re- 
cover, in  an  action  of  debt,  double  the  amount 
of  thet  interest  so  paid.  When  the  case  for 
the  plaintiff  was  closed,  defendants  moved 
for  Judgment  on  the  ground  that  the  Texas 
Judgment  was  obtained  In  an  action  for  a 
penalty  for  the  violation  of  a  public  law,  and 
that  such  Judgment  ought  not  to  be  enforced 
in  this  state.  The  motion  was  denied,  and 
a  writ  of  error  prosecuted  to  the  Court  of 
Appeals.  That  court  affirmed  the  Judgment 
(27  Colo.  App.  217,  147  Pac.  444),  and  we  are 
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DOW  to  determine  as  to  the  correctness  of* 
that  action. 

It  is  ccntended  that  the  Texas  Jndgment  Is 
not  entitled  to  fnU  faith  and.  credit  In  this 
$tate  under  the  federal  Constitution  and 
laws,  because,  it  is  said,  It  Is  penal  in  char- 
acter, and  "the  conrts  of  no  country  execute 
the  penal  laws  of  another." 

Counsel  cites  several  cases  in  which  conrts 
of  one  state  have  refused  to  recognise  a  right 
of  action  under  the  laws  of  another  state, 
which  were  held  to  be  penal.  In  some  cases 
cited  the  refusal  to  give  effect  to  the  laws  of 
a  sister  state  was  put  upon  the  ground  that 
said  laws  were  contrary  to  the  public  policy 
of  the  state  In  which  the  suit  was  brought 
The  Ck>urt  of  Appeals  found  that  some  of 
these  cases  could  not  be  distinguished  in 
principle  from  the  case  at  bar,  but  declined 
to  follow  them  because  of  the  greater  au- 
thority to  the  contrary.  It  followed  Huntlng- 
lon  T.  Attrlll,  146  U.  S.  657,  13  Sup.  Ct.  224, 
36  L.  Ed.  1123,  which  has  been  approved  in 
many  cases. 

Id  Credit  Men's  Adjustment  Co.  v.  Vlckery 
et  al.,  161  Paa  297,  this  court  held,  on  the 
authority  of  Huntington  v.  Attrill,  supra, 
that,  while  the  statute  which  makes  direc- 
tors of  a  corporation,  liable  for  its  debts 
when  it  falls  to  file  the  annual  statement  re- 
quired by  law  was  penal  as  to  the  liability  of 
the  directors,  and  to  be  strictly  construed,  it 
was  remedial  as  to  the  creditors.  In  Hunt- 
ington V.  Attrill,  supra,  the  court  had  under 
consideration  the  action  of  the  Mainland 
Court  of  Appeals  which  held  penal  and  unen- 
forceable In  Maryland  a  Judgment  rendered 
in  New  York  assessing  a  penalty  on  a  direc- 
ts of  a  corporation  for  making  a  false  oath 
as  to  Its  affairs.  The  subject  of  penal  stat- 
Dtes  was  discussed  at  length,  the  court, 
among  other  things,  saying: 

"Penal  laws,  strictly  and  properly,  are  those 
imposiog  punishment  for  an  offense  committed 
against  the  state,  and  which,  by  the  English 
and  American  Constitutions,  the  executive  of 
the  state  hag  the  poweir  to  pardon.  Statutes 
giving  a  private  action  against  the  wrongdoer 
axe  sometimes  spoken  of  as  penal  in  their  na- 
tnre,  bat  in  such  cases  it  has  been  pointed  out 
that  neither  the  liability  imposed  nor  the  reme- 
dy given  is  strictly  penaL  *  *  *  Thus  a  stat- 
ute giving  to  a  tenant,  ousted  without  notice, 
double  the  yearly  value  of  the  premises  against 
the  landlord,  has  been  held  to  be  'not  like  a 
penal  law  where  a  punishment  is  imposed  for  a 
crime,'  bat  'rather  as  a  remedial  than  a  penal 
law,'  because  'the  act  indeed  does  give  a  penalty, 
but  it  is  to  the  party  grieved.'  Lake  v.  Smith, 
1  Bos.  ft  Pal.  (N.  R.)  174-181.     •     •    * 

"The  question  whether  a  statute  of  <we  state, 
which  in  some  aspects  may  be  called  penal,  is 
a  penal  law  in  the  international  sense,  so  that 
it  cannot  be  enforced  in  the  courts  of  another 
state,  depends  upon  the-  question  whether  its 
purpose  is  to  punish  an  offense  against  the  pub- 
lic juiitice  of  the  state,  or  to  afford  a  private 
remedy  to  a  person  injured  by  the  wrongful 
act" 

Again  the  court  said: 

"The  test  is  not  by  what  name  the  statute  is 
nWfi  by  the  Legislature  or  the  courts  of  the 


state  in  which  it  was  passed,  bat  whether  it  ap- 
pears to  the  tribunal  which  is  called  upon  to 
enforce  it  to  be,  in  its  essential  character  and 
elTect,  a  punishment  of  an  offense  against  the 
public,  or  a  grant  of  a  civil  right  to  a  private 
person." 

It  was  accordingly  held  that  the  New  York 
statute  under  which  the  Judgment  was  recov- 
ered was  not  a  penal  law  In  the  international 
sense,  and  the  Judgment  of  the  Maryland 
court  was  reversed. 

Following  the  rule  as  announced  In  Credit 
Men's  Adjustment  Co.  v.  Vlckery,  supra.  It 
must  be  held  that,  while  the  Texas  statute  is 
in  a  sense  penal  as  to  the  party  exacting  the 
usurious  interest.  It  Is  remedial  as  to  the 
party  paying  It.  The  Texas  Judgment  Is  en- 
titled to  recognition  in  this  state. 

The  Judgment  is  affirmed,  and  tho  cause 
remanded  to  the  district  court. 

ALLEN,  J.,  not  participating. 


SOUTHWESTERN    SURETY    INS.    OO.    v. 
MILLER  et  aL    (No.  8794.) 

(Supreme  Court  of  Colorado.     April  2,  1917.) 

1.  DiBTBCTiVES    «=)3— Bonos— CoNSTRTjcnow. 

Rev.  St.  1908,  {  2088,  requiring  private  de- 
tective agencies  to  give  bonds,  declares  that 
such  bonds  shall  be  conditionetl  that  the  prin- 
cipal obligor  shall  lawfully  and  faithfully,  with- 
out oppression,  and  without  compounding  any 
criminal  offense,  carry  on  the  detective  business 
within  the  state.  Pursuant  thereto,  a  detectivi- 
agency  executed  a  bond  conditioned  in  the  lan- 
fruage  of  the  statute.  Held  that,  as  the  statute 
further  provides  that  suit  may  be  brought  by 
any  i)erson  injured  by  a  breach  of  any  of  the 
conditions  thereof,  an  employer  of  the  detective 
agency  may  sue  on  the  bond  for  its  breach. 

fEd.  Note. — For  other  cases,  see  Detectives. 
Cent.  Dig.  §  2.] 

2.  Detectivbs  «=>3  —  Bonds  —  Liabiijtt— 
"Business." 

In  view  of  Rev.  St.  1908,  {  2086,  there  may 
be  a  breach  of  the  bond  of  a  detective  agency 
with  respect  to  the  detective  business,  InstMd  of 
what  is  commonly  understood  as  detective  work; 
the  business  being  that  which  occiu>ie8  the 
time^  attention,  and  labor  of  men  for  the  purpose 
of  hvelihood  or  profit.  Hence  a  patron  of  a 
detective  agency  may  sue  on  a  bond  given  un- 
der the  al'ovc  statute  for  damages  where  the  de- 
tective making  representations  that  he  needed 
money  to  carry  on  the  work  induced  plaintiff  to 
execute  to  him  a  warranty  deed  to  lands  to  en- 
able him  to  raise  funds  and  h&  fraudulently  con- 
veyed the  lands,  to  plaintiff's  damage. 

[Ed.  Note.— For  other  cases,  see  Detectives, 
Cent  Dig.  |  2. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Business.] 

3.  Detectivks  ®=»3— Bonds— LiABiLmr. 

A  detective  agency,  which  executed  a  bond 
pursuant  to  Rev.  St  1908,  I  2088,  con(litione<i 
that  the  agency  should  lawfully,  honestly,  and 
faithfully,  without  oppression,  and  without  com- 
pounding any  criminal  offense,  cany  on  the 
detective  business  within  the  state  and  perform 
such  services  and  such  business  as  employed  to 
perform,  may  violate  the  terms  of  the  bond  with- 
out bteing  guilty  of  oppression  or  compounding 
any  criminal  offense,  where  it  defrauded  pa- 
trons by  misrepresentations;    the  words  "law- 
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fully,  honestly  and  folthfaUy,"  aot  being  Um- 
Ued  by  the  ezpresalon  "oppreeslon  or  oompound- 
ing  of  any  criminal  offense." 

[Bd.  Note.— For  other  cases,  see  Detecdyes, 
Cent  Dig.  I  2.] 

4.  Afpeai.  and  Krrob  «=»1170(6)— Bkvikw— 

Habmless  Ebrob. 
In  view  of  Sess.  Laws  1911,  p.  17,  (  20,  de- 
claring that  the  Supreme  Court  shall  disregard 
any  error  or  defect  in  the  proceedings  not  af- 
fecting the  substantial  rights  of  the  parties,  a 
variance  between  pleading  and  proof  is  not  prej- 
udicial, where  the  evidence  disclosed  a  greater 
degree  of  wrongd^ng  on  the  part  of  defendant 
than  alleged. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4066,  4542.] 

B.  Detectives    <8=:>3— Bonds— Actions— Oou- 

PLAINT. 

The  complaint  seeking  recovery  on  a  bond 

flven  by  detective  agency  set  forth  the  bond  in 
uU,  and  subsequoitiy  alleged  the  acts  of  the 
detective  acting  as  agent  of  the  agency  which 
showed  a  violation  of  the  bond.  Held,  that  un- 
der Mills'  Ann.  Code,  |  49,  declaring  that  the 
complaint  shall  contain  a  statement  of  facts 
constituting  a  cause  of  action  in  ordinary  and 
concise  language  without  nnnecessary  repetition, 
the  complaint  was  sufRdent  to  state  a  cause  of 
action  against  the  surety  showing  the  relation 
of  the  parties  and  the  breach  of  the  condition 
of  the  bond. 

[Ed.  Note. — For  other  cases,  see  Detectives, 
Cent.  Dig.  f  2.] 

6.  New  Triai,  «=»99  —  Nkwlt  Discotkbed 
Evidence— Right  to. 

Alleged  newly  discovered  evidence  does  not 
warrant  the  granting  of  a  new  trial  unless  it 
appear  there  was  no  lack  of  diligence  and  such 
evidence  contradicts  material  evidence  of  the 
successful  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  201,  207.] 

7.  Detectives  «=5>3  —  Bonds  —  Meabube  of 
Damages. 

Where  a  detective  agency  defrauded  a  pa- 
tron, the  patron's  measure  of  damages  is  such 
sum  as  will  fairly  compensate  her  for  the  loss 
suffered,  and  an  instruction  to  that  effect  in  an 
action  on  a  bond  is  not  objectionable,  particular- 
ly where  substantially  the  same  instruction  was 
requested  by  the  surety. 

[Ed.  Note.- -For  other  cases,  see  Detectives, 
Cent  Dig.  |  Z] 

8.  Appeai,  and  Ebbob  «=>1004(1)— Betikw— 
Vebdict. 

It  being  the  duty  of  the  jury  to  reconcile  the 
evidence,  a  verdict  supported  oy  sufficient  tes- 
timony cannot  be  disturbed  on  appeal  as  exces- 
sive. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3044,  3^6.] 

Error  to  District  Court,  City  and  County 
of  Denver ;  Charles  C.  Butler,  Judge. 

Action  by  Carrie  Miller,  in  the  name  of  the 
People  of  the  State  of  Colorado,  by  and  to 
the  usse  of  Carrie  Miller,  against  the  South- 
western Surety  Insurance  Company,  a  for- 
eign conporation.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

West  &  Strickland,  K.  D.  Battte,  and  N.  P. 
Rathvon,  ail  of  Denver,  for  plaintiff  in  error. 
Ed\vln  N.  Burdick  and  De  S.  De  Lappe,  both 
of  Denver,  for  defendant  In  error. 


ALLEN,  3.  This  was  an  actl<m  tnongjit  br 

Carrie  Miller,  In  the  name  of  tbd  people, 
against  the  Southwestern  Surety  Insurance 
Company,  as  ^  surety  upon  the  tiond  of  tiie 
Central  Detectlra  Agency. 

Tlie  complaint  sets  out  In  full  tbe  bond 
sued  upon.  The  condition  of  tbe  bond  Is  as 
follows: 

"Now,  thereforei,  if  the  said  Central  DetectiTc 
Agency  shall  lawfully,  honestiy  and  faithfuU;, 
without  oppression  and  without  compounding 
any  criminal  offense,  carry  on  said  business, 
and  shall  perform  such  services  in  said  business 
as  the  Central  Detective  Agency  may  be  emploj- 
ed  to  do  or  perform,  and  shall  obey,  do  and  per- 
form eadi  and  evei^  and  all  duties,  terms  and 
conditions  and  requirements  of  all  of  the  prori- 
sions  of  tbe  laws  of  the  state  of  Colorado,  now  in 
force,  or  that  may  hereafter  be  adc^ted  applica- 
ble and  pertaining  to  such  business  license,  as 
aforesaid,"  etc. 

This  bond  was  given  by  the  said  detectiT* 
agency  in  pursuance  to  section  2088,  B.  S> 
1906,  and  Is  conditioned  according  to  the  re- 
quirements of  that  statute.  The  said  section 
provides,  among  other  things,  that: 

Such  bond  shall- be  "conditioned  that  the  prin- 
cipal obligor  in  such  bond  shall  lawfully,  hon- 
estly and  faithfully,  without  oppression,  and 
without  compounding  any  criminal  offense,  carry 
on  the  detective  business  within  this  state,  and 
perform  such  services  in  such  business  as  be 
may  have  been  employed  to  do  or  perform." 

The  complaint  also  alleges.  In  substance, 
that  one  Taggert,  as  agent  of  such  detective 
agency,  was  engaged  by  the  plaintiff  to  per- 
form certain  detective  work,  and  while  so 
engaged  Taggert  made  representations  to  the 
plaintiff  as  to  the  need  of  money  to  carry  on 
the  work,  and  proposed  to  said  plaintiff  that 
money  sufficient  should  be  raised  by  the 
mortgage  of  certain  lands  owned  by  her; 
that  said  Taggert  stated  to  plaintiff  that 
upon  her  execution  to  him  of  a  warranty  deed 
to  such  lands  he  would  proceed  to  raise  tbe 
money  thereon  for  the  purpose  aforesaid; 
that  thereupon  plaintiff  executed  a  warranty 
deed  to  said  Taggert  to  be  used  as  security 
in  raising  such  sum  of  money,  and  thereafter 
the  said  Taggert  falsely  and  frandnlently 
made  representations  to  the  plaintiff  that  he 
was  unable  to  raise  such  sum  of  money,  but 
that  in  truth  and  In  fact  the  said  Taggert 
did  record  such  deed  and  did  sell,  transfer, 
and  convey  said  lauds  to  a  third  party,  add 
did  receive  for  such  sale,  transfer,  and  con- 
veyance the  sum  of  $600,  without  the  knowl- 
edge or  consent  of  the  plaintiff  except  as 
hereinbefore  set  forth ;  that  the  said  Taggert 
converted  the  said  $600  so  obtained  to  his 
own  use;  that  such  land  was  at  the  time 
worth  13,200. 

Most  of  the  assignments  of  error  are  be^ 
upon  the  proposition  that,  even  though  the 
facts  relative  to  the  real  estate  transactions 
may  be  true  as  pleaded  and  testified  to  by 
the  plaintiff  below,  she  is  not  entitled  to  re- 
cover under  tbe  law.  We  think  none  of  snch 
assignments  of  error  are  well  taken. 

[1]  The  first  question  presented  for  our 
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determination  Is  tbe  same  as  that  nlsed  by 
the  surety  company's  demurrers  to  tbe  com- 
plaint, the  overruling  of  which  Is  assigned  as 
error,  and  that  Is  whether  or.  not  the  acts  of 
the  detective  ag«icy,  acting  by  the  said  Tag- 
gert.  and  complained  of  by  the  plaintiff  be- 
low, are  within  tbe  terms  and  conditions  of 
the  bond. 

Some  efTort  Is  made  by  the  plaintiff  In 
error  to  show  that  an  employer  cannot  be 
In  a  irasltlon  to  sue  upon  the  bond  of  a  de- 
tective ag&xy  w^om  he  has  employed.    Sec- 
tion 2088,  R.  S.  1908,  provides  that  suit  upon 
sadx  bond  may  be  brought  "by  and  to  the 
use    of  any  person    »    *    *    injured  by  a 
breadi  of  any  of  the  conditions  thereof." 
Under  the  statute,  the  benefit  ai^ears  to 
IntiT«  to  the  party  Injured  In  case  of  a  breach 
of  the  bond.    We  deem  this  sufficient  as  show- 
ing that  the  employer  of  a  detective  agency, 
as  well  as  any  other  person,  may  in  a  proper 
case  avail  hlmsdf  of  the  remedy  provided  for 
in  tbe  statute  above  dted.    We  think  tbe  in- 
tention of  the  statute  Is  to  give  equal  pro- 
tection and  to  afford  a  remedy  to  the  em- 
ployer of  detectives  and  to  persons  subject  to 
the  detectives'  investigations  from  tbe  un- 
lawful, unfaithful,  and  dishonest  conduct  of 
the  detective  in  the  course  of  the  perform- 
ance of  his  duties,  within  his  contractual 
relations,  and  within  the  scope  of  his  em- 
ployment,  if  injury   should  result  from   a 
breach  of  the  bond  <m  account  of  sudi  con- 
duct   The  case  of  Frost  v.  American  Surety 
Co.  (1914)  217  Mas&  2ftt,  KM  N.  E.  750,  Ann. 
Cas.  1917A,  583,  is  authority  for  the  proposi- 
tion that  the  relation  of  master  and  servant 
obtains  between  the  detective  and  his  em- 
ployer and  that  the  bond  is  for  the  protection 
of  the  employer. 

[2]  The  further  question  arises  as  to  what 
acts  may  constitute  a  breach  of  the  conditions 
of  the  bond.  We  can  yield  no  assent  to  the 
contention  of  plaintiff  in  error  that  such  acts 
must  pertain  solely  to  what  is  commonly  un- 
derstood to  be  "detective  work."  The  statute 
and  the  bond  has  reference  to  "the  detective 
business."  A  "business"  is  tliat  which  oc- 
cnples  the  time,  attention,  and  labor  of  men 
for  the  purpose  of  a  livelihood  or  profit  9 
C.  J.  1101.  A  man  may  do -In  the  course  and 
u  a  part  of  his  business  many  acts  which 
would  be  done  if  he  were  engaged  in  some 
other  business,  such  as  keeping  books  or 
making  and  carrying  out  agreements  for  com- 
pensation for  services  rendered  or  g<x>ds  fur- 
nished in  the  business.  When  he  performs 
these  acts,  he  is  not  popularly  understood  to 
be  doing  anything  outside  of  his  regular  busi- 
ness. Wli»i  tbe  detectiye  Taggert  committed 
tbe  acts  complained  of,  he  was  still  regarded 
by  the  public  and  by  all  persons  concerned 
as  carrying  on  the  detective  business,  since 
these  acts  had  neferoice  to  securing  profit, 
not  as  a  real  estate  agent,  but  in  the  detec- 
tive business;  the  profit  being  ostensibly  and 
to  reality  by  way  of  compensation  for  detec- 


tive services  within  his  onployment  hy  the 
plaintiff  Millar. 

The  words  "carry  on  the-  detective  busi- 
ness," as  found  in  tlie  statute  and  in  the 
bond,  constitute  a  general  expression.  Gen- 
eral words  in  a  statute  should  .receive  a 
general  construction.  S6  Cyc.  1118.  The 
words  quoted  are  joined  with  the  conjunction 
"and"  to  a  danse  containing  the  words  "per- 
form such  services,"  from  which  it  is  reason- 
able to  conclude  that,  while  the  words  last 
quoted  refer  to  acts  pertaining  to  the  work 
of  detecting  or  investigating,  the  words  first 
quoted  have  a  broader  meaning  and  are  in- 
tended to  comprehend  acts  outside  of  those 
I)ertainlng  to  detective  work. 

Tlie  Legislature  intended  to  place  the  busi- 
ness of  private  detectives  in  the  hands  of 
trustworthy  persons  only.  Tills  appears  from 
section  2086,  B.  S.  1908,  which  provides, 
among  other  tilings,  that  the  application  for 
a  license  to  carry  on  the  detective  business 
shall  contain  the  names  of  not  less  than  three 
persona  as  references  of  wtkom  Inquiry  can 
be  made  as  to  the  character,  standing,  and 
reputation  of  the  party  making  the  appllca- 
tiofl.  Mere  references,  or  responses  made  to 
Inquiries,  are  not  a  guaranty  of  tbe  honesty 
or  reliability  of  any  person.  Hence  the  stat- 
ute in  a  subsequent  section  requires  a  bond 
to  be  furnished  by  the  detective,  and  the  bond 
Is  Intended  to  be  a  security  that  the  detective 
will  carry  on  his  business  as  a  trustworthy 
person  and  that  the  employer  of  such  detec- 
tive wUi  not  be  injured  by  the  manner  in 
which  the  latter  carries  on  his  detective 
business.  The  t>ond  is  for  the  protection  of 
the  employer,  as  was  stated.  WhUe  such  em- 
ployer may  be  injured  by  an  unlawful,  un- 
faithful, or  dishonest  mode  of  doing  detective 
work,  it  is  also  true  that  such  employer  may 
be  injured  by  fraud  practiced  upon  him  by  the 
employed  detective  in  carrying  on  the  busi- 
ness. In  carrying  on  the  business  the  detec- 
tive may  make  agreements  as  to  the  compen- 
sation for  detective  services ;  such  agree- 
ments are  a  part  of  the  detective  business. 
In  the  making  and  carrying  out  of  such  agree- 
ments, the  detective  has  the  same  opportuni- 
ty, if  not  a  greater  one,  to  inflict  injury  upon 
his  employer  than  by  the  manner  in  which 
he  conducts  the  detective  work  contracted 
for.  The  intent  of  the  statute  is  to  protect 
employers  in  their  dealings  with  detective 
agencies,  so  that  when  such  detective  agen- 
cies are  employed  to  make  an  investigation 
they  shall  deal  with  their  employer  "lawfully, 
honestly  and  faithfully,"  as  long  as  business 
relations  arising  out  of  the  employment  and 
connected  with  it  continue.  The  conditions 
of  the  bond  apply  to  such  acts  as  are  done  in 
the  course  of  employment,  and  also  such  acts 
as  are  done  to  enable  the  detective  to  per- 
form his  detective  duties  or  to  compensate 
him  therefor. 

[SI  Detectiv*e  agencies  may  violate  tlte 
terms  of  the  bond  without  being  guilty  of  the 
"oppression"   of  the   "compounding  of  any 
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criminal  offense"  mentioned  in  the  statute, 
since  the  .words  "lawfully,  honestly  and  faith- 
fully" each  bear  their  distinct  significnnce 
and  have  the  same  force  and  effect  as  if  they 
were  not  followed  by  the  phrase  "without 
oppression,  and  without  compounding  any 
criminal  offense." 

J4]  We  do  not  think  that  the  plaintiff  in 
error  is  In  a  position  to  complain  that  the 
allegations  of  the  complaint  were  not  sup- 
ported by  the  evidence  or  that  there  was  a 
variance  between  the  pleading  and  the  proof. 
From  our  examination  of  the  abstracts  of 
(he  record,  we  are  forced  to  reacii  the  con- 
dnsion  that  the  evidence  disclosed  a  greater 
degree  of  wrongdoing  on  the  part  of  the  de- 
tective Taggert  than  that  alleged  in  the  com- 
plaint, and  we  are  unable  to  see  that  there 
was  such  a  variance  between  pleading  and 
proof  as  was  prejudicial  to  the  plaintiff  in 
error.  Under  these  circumstances,  we  cannot 
reverse  the  Judgment  on  such  grounds,  es- 
pecially is  this  the  case  in  view  of  section  20, 
c.  6,  Session  Laws  of  1911,  which  provides 
that: 

The  Supreme  Court  "shall  disregard  any  error 
or  defect  in  the  procee<]ings  which  shall  not 
affect  the  substantial  rights  of  the  parties,  and 
no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect."  ' 

.  There  was  no  material  evidence  given  on 
■  the  part  of  the  defendant  tending  to  con- 
tradict or  to  rebut  the  evidence  of  the  plain- 
tiff, except  that  concerning  the  value  of  the 
land,  and  the  same,  being  unimpeached,  must 
be  taken  to  be  true. 

We  do  not  discover  any  error  in  the  admis- 
sion of  incompetent,  irrelevant,  or  Immaterial 
evidence  that  was  In  any  way  prejudicial  to 
the  defendant 

[5]  The  plaintiff  in  error  bases  an  assign- 
ment of  error  upon  the  contention  that  the 
breach  of  the  bond  was  not  properly  pleaded 
to  bind  the  surety.  We  think  the  complaint 
in  its  statement  of  the  ultimate  facts  was 
clearly  within  the  requirements  of  section  49, 
Mills'  Ann.  Code,  which  provides  that  the 
complaint  shall  contain  a  "statement  of  the 
facts  constituting  the  cause  of  action.  In  or- 
dinary and  concise  language,  without  unnec- 
essary rei>etition."  The  complaint  Fets  out 
the  bond  in  full,  which  necessarily  reveals 
the  conditions  therein;  then  specifically  al- 
leges the  acts  of  the  detective  Taggert  which 
manifestly  showed  such  conduct  on  his  part 
as  was  unlawful,  unfaithful,  and  dishonest, 
and  a  violation  of  such  conditions.  This  we 
think  an  ample  pleading  of  the  breach  of  the 
conditions  of  the  bond  in  question,  and  a  fuH 
compliance  with  the  Code  section  al)ove  cited. 

[6]  The  letter  claimed  to  be  newly  discover- 
ed evidence  relied  upon  as  a  ground  for  mo- 
tion for  new  trial  was  not  accompanied  hy 
evidence  tending  to  rebut  the  presumption  of 
negligence  In  not  producing  the  same  at  the 
trial  as  required  under  the  rule.  Further- 
more,  if   admitted    in    evidence,    this   letter 


would  not  tend  to  contradict  or  r*ut  the 
material  evidence  given  on  the  part  of  thf 
plaintiff  relative  to  the  real  estate  transac- 
tions. There  was  no  error  in  not  granti&ff 
the  motion  for  new  trial  on  such  ground.* 

[7]  On  the  measure  of  damages,  the  coart 
Instructed  the  Jury,  in  substance,  that  if 
they  found  from  the  evidence  that  the  plain- 
tiff was  entitled  to  recover  they  shoold 
award  such  damages  as  would,  in  their  Judg- 
ment after  a  fair  consideration  of  the  evi- 
dence. Justly  and  fully  cqppensate  plaktia 
for  the  pecuniary  damages  she  had  suffered. 
This  appears  to  have  been  a  fair  instruction 
in  that  regard  under  the  law,  and  was  sub- 
stantially the  same  as  instruction  10  reqnest- 
ed  by  the  defendant. 

[t]  The  evidence  .was  somewhat  conflirtin; 
as  to  the  value  of  the  land  of  which  the 
plaintiff  had  been  deprived  by  the  detective 
Taggert  in  a  manner  alleged  to  have  been  un- 
lawful, unfaithful,  and  dishonest  in  his  deal 
ings  with  plaintiff.  It  was  the  duty  of  the 
jury  to  reconcile  the  testimony  in  that  re- 
gard, and  on  the  whole  evidence  there  appears 
to  have  been  sufficient  testimony  on  which 
to  base  the  verdict  of  the  Jury ;  and,  under 
such  circumstances,  this  court  would  not  be 
Justified  In  holding  that  the  verdict  was  ex- 
cessive. 

Other  assignments  of  error  not  hereinbe- 
fore noted  are  not  well  taken.  They  present 
only  such  questions  of  law  as  are  already 
passed  upon  in  this  opinion. 

The  judgment  is  affirmed. 

Affirmed. 

WHITE,  C.  J.,  and  BAILET,  J.,  coacor. 


BODUDER    &    LARIMER   COUNTY   IRRI- 
GATING    &    MFG.    DITCH   &    RESER- 
VOIR CO.   V.   CULVER   et  aL 
(No.  8752.) 

(Supreme  Court  of  Colorado.     April  2,  1917.) 

1.  Watebs  and  Watbb  Coubses  *=»32— Ap- 

PKOPBIATION— ABANDOHMBNT. 

An  appropriation  of  water  for  irrigation  is 
not  abandoned  by  abaudoninz  on  destruction  b; 
flood  the  ditch  to  which  the  water  was  de- 
creed; it  being  diverted  into  another  ditcli 
owned  by  the  same  persons  and  used  for  irriga- 
tion. 

[E>d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ii  21,  22.] 

2.  Watkbs  and  Wateb  CcruBSCB  «=>30-Ap- 

PKOPBIATION— CHANOINO    FOINT    OV    DIVSB- 
SIGN. 

Change  of  point  of  diversion  of  an  appro- 
priation of  water,  permission  for  which  I/sn-ti 
1903,  p.  279,  provides  shall  be  decreed  unlesg  it 
appears  it  will  injure  vested  rights  of  others  in 
the  waters  of  the  stream,  may  be  made  from  a 
point  iibove  to  one  still  further  above  the  junior 
approprlator's  point  of  diversion. 

E>d.  Note.— For  other  casea,  see  Wateis  and 

ater  (bourses.  Cent.  Dig.  g  20.] 


J* 
Wa 


^=»For  otb«r  caiu  see  lame  topic  and  KEY-NUMBER  In  all  Ker-Numbered  Difesta  and  Ind^et 


Digitized  by  VjOOQIC 


(^OO 


BOUIiDBSl  ft  L.ARIMER  OOtJNTT  IRR.,  ETC.,  00.  y.  CULVER 


511 


■WA.TMSS  AND  WATEB  COURSES  *=»217— Ap- 

^ROrKiATioN— Gates  at  Intake. 

The  owner  of  an  irrigation  Jitch  shonld,  as 
txioired  by  Laws  1911,  p.  463,  maintain  a 
pad^ate  at  point  of  intake  from  a  stream,  so 
ttat  the  water  commissioner  may  properly  ref- 
late tbe  ose  of  water;  an  appropriator  hav- 
DK  no  right  to  divert  more  water  than  is  neccs- 
ary,  or  at  a  time  when  it  cannot  be  benefidal- 
y  applied  for  irrigation. 

r^A.  Note.— For  other  cases,  see  Waters  and 
^ater  Ooorses,  Cent.  Dig.  {  308.] 

Error  to  District  Court,  Boulder  County; 
Veil  W.  Graham,  Judge. 

Suit  by  the  Boulder  &  Larimer  County  Ir- 
rigating &  Manufacturing  Ditch  &  Reservoir 
Company  against  Frederick  W.  Culver  and 
others,  consolidated  with  another  proceed- 
ing between  tbe  same  parties.  From  an  ad- 
verse Judgment,  plaintiff  brings  error.  M- 
firmed. 

Ij.  R.  Rhodes,  of  Ft.  toUlns,  for  plaintiff 
In  error.  John  A.  Rush,  of  Denver,  for  de- 
fendants in  error. 

GARRIGVES,  J.    Over  60  years  ago  Gary 
Culver  and  John  Mahoney  settled  on  Little 
Thompson  creek.  In  Larimer  county,  where 
they  acquired  a  large  tract  of  land  and  were 
engaged  in  farming  and  stock  raising.     In 
1867  they  took  out  a  ditch  called  the  Culver 
and  Mahoney  ditch  from  the  creek  for  Ir- 
rigation.   About  1,200  acres  of  their  land  lay 
under  this  ditch  as  extended  In  1875.     In 
1878   Culver   and   Mahoney,   together    wltb 
one  Blore,  took  out  another  ditch  with  In- 
take about  a  half   a   mile  further  up   the 
creek  which  they  called  the  Supply  Lateral 
ditch.     Being  higher   up,   it   covered   about 
2,000  acres  of  the  Culver  and  Mahoney  tract. 
It  seems  from  the  evidence  that  this  ditch 
might  have  been  built  in  1878  for  three  pur- 
poses: To  carry  independent  water  from  the 
St.  Vraln  creek  that  came  from  the  Supply 
Lateral;    to  make  a  distinct  appropriation 
from  tbe  Little  Thompson  through  the  sup- 
ply lateral  ditch ;    and  to  carry  the  appro- 
priations already  made  by  tbe  Culver  and 
Mahoney  ditch.   Culver  succeeded  to  tbe  rights 
of  Mahoney,  and  after  the  former's  death, 
his  four  children,  defendants  In  error,  suc- 
ceeded to  his   ditch   and  water  rights.     In 
1SS3  there  was  a  general  adjudication  under 
tbe  statute  of  all  the  ditch  rights  on  the 
^stream,  which  among  others,  settled  tbe  fol- 
lowing priorities:  Culver  and  Mahoney  ditch 
priority  Na  13,  19.5  cubic  feet  per  second, 
date  April  15, 1867,  priority  No.  30,  19.5  cubic 
feet  per  second,  date  April  30, 1875 ;  Boulder 
and  Larimer  County  ditch,  priority  No.  27, 
27.2  cubic  feet  per  second,  June  30,  1875, 
priority  No.  36,  39.52  cubic  feet  per  second, 
May  10, 1877 ;  and  the  Supply  Lateral  ditch, 
priority  No.  43,  35.568  cubic  feet  per  sec- 
ond, November  30,  1878.    There  is  evidence 
that  the  Culver  and  Mahoney  ditch  was  bard 
to  maintain,  and  that  one  purpose  In  con- 
structing the  Supply  Latferal  ditch  was  to 


transfer  into  and  use  through  it,  tbe  Culver 
and  Mahoney  appropriations.  The  evidence 
shows  that  from  1878  to  1894,  the  Culver 
and  Mahoney  water  was  generally,  though 
not  always,  carried  through  the  Supply  Lat- 
eral ditch.  In  1894  an  unprecedented  flood 
swept  down  the  creek  and  carried  away  the 
Culver  and  Mahoney  headgate,  dam,  and 
flume,  and  filled  up  the  ditch  with  d^ris  so 
that  it  was  completely  destroyed  and  could 
be  no  longer  used  to  divert  water  from  the 
creek.  Since  this  flood  In  1894  the  Culver 
and  Mahoney  ditch  water,  when  needed  for 
Irrigation  of  the  Culver  lands  and  obtainable 
from  tbe  creek,  has  been  diverted  Into  and 
used  through  the  Supply  Lateral  ditch.  The 
evidence,  which  sustains  tbe  finding  of  the 
court,  abows  that  the  30  feet  of  the  old 
Culver  and  Mahoney  appropriations  since 
1894  has  been  diverted  and  used  exclusive- 
ly through  the  Supply  Lateral  ditch,  and  that 
the  old  Culver  and  Mahoney  ditch  since  then, 
except  as  a  lateral,  has  been  abandoned.  No 
decree  was  obtained  authorizing  such  trans- 
fer. The  Culver  and  Mahoney  water  was 
used  this  way  without  complaint  through  the 
Supply  Lateral  ditch  until  1912,  when  the 
water  commissioner  refused  to  recognize  the 
transfer  until  a  decree  was  obtained  there- 
for. Thereupon,  August  5,  1912,  defendants 
in  error  filed  a  petition  in  tbe  proper  court 
praying  that  the  original  decree  entered  in 
1883  to  the  Culver  and  Mahoney  ditch  be  so 
modified  that  the  appropriations  decreed  to 
it  be  changed  In  the  point  of  diversion  and 
the  priorities  transferred  to  tbe  headgate 
and  Intake  of  the  supply  lateral  dltcb.  The 
Boulder  &  Larimer  County  Irrigating  & 
Manufacturing  Ditch  &  Reservoir  Company, 
plaintiff  in  error,  entered  its  appearance  and 
protested  against  such  transfer.  January 
21,  1913,  it  filed  a  complaint  praying  that 
the  priorities  of  appropriation  decreed  to  the 
Culver  and  Mahoney  ditch  be  declared  aban- 
doned, and  that  the  tran.sfer  of  the  priorities 
be  enjoined.  April  7,  1913,  these  two  ca.ses 
were  consolidated  for  trial,  and  August  18, 
1913,  after  trial  to  the  court,  it  found  there 
had  been  no  abandonmebt  of  the  Culver  and 
Mahoney  water  since  the  decree  of  1883  and 
entered  a  judgment  dismissing  the  complaint 
In  the  transfer  case  it  entered  a  decree  per- 
mitting the  Culver  and  Mahoney  water  to  be 
transferred  from  the  headgate  of  the  Culver 
and  Mahoney  ditch  into  tbe  Intake  and  bead- 
gate  of  the  Supply  Lateral  ditch,  and  plain- 
tiff In  error  brings  the  case  here  for  review. 
[1]  1.  Tbe  evidence  shows  that  the  39  feet 
of  tbe  Culver  and  Mahoney  water  was  used 
every  year,  when  obtainable,  from  1878  to 
1894,  through  one  ditch  or  the  other,  that 
after  the  flood  destroyed  the  Culver  and 
Mahoney  ditch  In  1804  it  was  abandoned  ex- 
cept as  portions  of  It  were  used  as  a  lateral, 
but  that  the  Culver  and  Mahoney  priorities 
were  not  abandoned,  and  that  tbe  water  de- 
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creed  to  this  dltcb  was  diverted  into  tbe 
intake  of  the  Supply  Lateral  ditch  where  it 
was  used  without  objection  for  Irrigation 
until  1912.  While  the  ditch  was  abandoned, 
the  evidence  Is  not  clear,  satisfactory,  and 
C(Xivinclng  that  the  water  rights  decreed  to 
It  were  abandoned.  It  is  qnite  the  contrary. 
Therefore  tbe  Judgment  dismissing  tbe  aban- 
donment complaint  will  be  affirmed. 

[2]  2.  The  transfer  statute  (Iaws  of  1908, 
p.  279)  provides  that  tbe  court  shall  mter  a 
decree  permitting  the  change  unless  it  ap- 
pears from  the  evidence  that  such  change 
wlU  injuriously  affect  the  vested  rights  of 
others  in  and  to  the  water  of  the  stream. 
The  intake  of  the  Supply  Lateral  dltcb  is 
alwut  a  mile  above  tbe  Intake  of  the  old  Cul- 
ver and  Maboney  ditch,  and  tlie  intake  of 
the  Boulder  and  Larimer  Ck)unty  dlt<^  is 
about  a  mile  below.  The  evidence  shows, 
unless  tbe  water  was  abandoned,  that  it 
made  no  difference  to  the  Boulder  and  Lari- 
mer County  ditch  consumers  whether  the 
Culver  and  \Maboney  water  was  diverted 
through  the  intake  of  the  Culver  and  Mabo- 
ney ditch  or  the  Supply  Lateral  ditch.  It  is 
apparent  from  tbe  evidence  that  it  could 
make  no  difference  at  which  headgate  it  was 
takoi  out,  if  the  Culvers  were  entitled  to  use 
the  water.  In  fact,  one  of  the  officers  of 
plaintiff  in  error  testified  that,  if  the  water 
was  not  almndoned,  and  tbe  Culvers  were 
entitled  to  use  it,  taking  it  out  higher  up  the 
stream  would  be  an  advantage  to  their  ditch 
rather  than  an  Injury.  The  finding  of  the 
court  that  the  vested  rights  of  others  in  and 
to  the  use  of  the  water  of  the  stream  will 
not  be  injuriously  affected  on  account  of  the 
transfer  is  right,  and  the  decree  permitting 
the  transfer  will  be  affirmed.  The  whole 
question  turned  on  tbe  right  of  the  Culvers 
to  the  use  of  this  water  through  the  Supply 
Lateral  ditch.  Of  course,  if  the  Culver  and 
Mahoney  water  rights  were  abandoned,  then, 
tbe  priority  of  the  Boulder  and  Larimer 
County  ditch  being  senior  to  the  priority  of 
tbe  Supply  Lateral  ditch,  plaintiff  in  error 
would  be  injuriously  affected  by  the  trans- 
fer. The  contention  of  plaintiff  in  error 
seems  to  be  that  the  Culver  and  Mahoney 
water  was  abandoned  at  the  time  the  ditch 
was  abandoned  in  1891,  and  that  since  then 
the  water  they  diverted  into  the  Supply 
Lateral  dltdi  was  tbe  water  decreed  to  that 
ditch,  having  a  priority  dating  from  1878. 
But  the  evidence  does  not  sustain  this  con- 
tention. On  the  contrary,  it  shows  that  the 
Culver  and  Maboney  water  has  been  con- 
stantly used  since  1894  through  the  Supply 
Lateral  dlteh  with  no  intention  of  aban- 
donment. It  would  seem  strange  for  the 
owners  to  permit  an  appropriation  having  a 
priori^  dating  from  1887  to  pass  their  in- 
take and  flow  down  the  stream  for  tbe  use 
of  a  Junior  dlteh,  while  diverting  into  their 
own  ditch  an  appropriation  having  a  priori- 
ty dating  from  1878. 


8.  It  la  possible  that  In  tbe  adjadicatloa 
of  1883  the  Culver  and  Mahoney  water 
shonld  have  been  decreed  to  the  Supply  I.at- 
eral  ditch  instead  of  the  Culver  and  Ma- 
honey ditch.  If  it  was  an  error,  we  are  not 
attempting  to  correct  It,  hot  we  do  not  .se<! 
how  plaintiff  In  error  can  be  harmed  by  a 
change  in  the  point  of  diversion,  with  tbe 
question  of  abandonment  ^bninated.  The 
Culver  and  Mahoney  priorftles  are  senior  to 
the  Boulder  and  Larimer  County  ditch  ap- 
propriations, and  the  latter  are  all  senior 
to  the  Supply  Lateral  ditch  appropriation; 
so,  after  the  39  feet  of  the  Culver  water  has 
been  diverted,  the  Boulder  and  larimer 
County  ditch  is  prior  to  the  Supply  Lateral 
dlteh. 

[3]  The  evidence  shows  that  the  Supply 
Lateral  ditch  is  token  out  on  a  grade  below 
the  bed  of  the  creek,  and  that  it  has  no  head- 
gata  Laws  of  1911,'  p.  463,  require  the  own- 
ers of  irrigating  ditehes  toklng  water  from 
any  stream  to  erect,  maintain,  and  keep  In 
repair  at  the  point  of  intake  a  suiUble  and 
proper  headgate.  It  gives  tbe  water  officials 
vow&c  to  compel  tbe  Installation  of  a  bead- 
gate,  so  ttiat  the  water  commissioner  can 
regulate  the  flow  Into  the  ditch.  While  the 
Culvers  have  the  prior  right  to  divert  39 
feet  from  the  stream  when  they  have  a  ne- 
cessity for  its  use,  they  have  no  right  to  di- 
vert more  on  the  Culver  and  Mahoney  de- 
cree than  is  necessary,  or  at  a  time  when  It 
cannot  be  beneficially  applied  for  Irrigation, 
and  the  intake  of 'the  ditch  should  have  a 
headgate  so  that  the  water  commissioner 
can  properly  regulate  the  use  of  the  water. 

Judgment  affirmed. 

WHITE,  a  J.,  and  SCOTT,  J.,  concur. 


HENSEN  V.  PETER    (No.  13839.) 

(Supreme  Court  of  Washington.    April  IS, 
1917.) 

1.  LnnTATioif  OP  Actions  «=»111-- Compota- 
TioN  o»  Pebiod — Stat  bt  iNnmorioN. 

An  iniunctloD  obtained  by  a  Judgment  debtor 
preventing  enforcement  of  Judgment  withia 
time  limited  by  Rem.  Code  191B,  (  469,  will  sus- 
pend the  running  of  the  statute  until  dismUnl 
of  InjuDctioo,  and  this  does  not  amount  to  judi- 
cial legislation  as  reading  exceptions  into  • 
statute  that  the  Legislature  has  not  seen  fit  to 
make,  nor  does  it  rest  on  the  idea  that  the  stat- 
ute of  limitations  is  inherently  an  unconscion- 
able defense,  nor  does  it  carry  the  implication 
that  a  litigant  is  to  be  penalised  for  failure  to 
maintain  his  positioa  in  a  lawsuit,  but  is  based 
upon  the  eqmtable  principle  that  one  cannot 
avail  himself  of  unconscientious  advantage  ob- 
tained by  his  wrongful  act  and  without  fault  ct 
his  adversary. 

[Ed.  Note.— For  other  cases,  see  LimitatioD  o< 
Actions,  Cent.  Dig.  i  621.] 

2.  LnnTATioN  of  Actions  C=o111— CoMfUTA- 
Tiow  or  Pebiod  —  Stat  bt  Iwjunotion  -- 
TniELT  AcnON  AFTKB  Remittitub. 

Where  plaintiff  bad  eight  montlis  in  which 
to  enforce  judgment  when  prevented  by  defend- 
ant's injunction  which  BtxyppeA  the  running  ot 
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the  statute  of  limitationB,  and  sold  property 
under  execntion  67  days  after  filinK  (»  remit- 
titar,  his  sale  was  timely,  and  it  is  immaterial 
whether  judgment  lien  continued  in  force  duruiK 
snch  suspensirai  and  in  addition  for  a  period 
corresponding  to  the  unexpired  portion  thereof, 
or  that  plaintiff  must  proceed  within  a  reason- 
able time  after  diasolutlon  of  injunctixm,  as  in 
either  event  the  action  was  timely. 

lEA.  Note.— For  other  cases,  see  Liindtation  nl 
Actions,  Cent.  Dig.  §  521.] 

3.  Execution  «=>221— Right  to  Sbix  Peop- 

EBXY    AJTEK    RETTJBN. 

In  absence  of  statute,  an  officer  having  levied 
an  execution  before  the  return  day  may  there- 
after and  after  actual  return  prosecute  neces- 
sary proceedings  to  convert  the  property  into 
money,  and  for  the  purpose  of  satisfying  the 
jadgment,  and  this  is  especially  so  where  sher- 
iff has  been  interrupted  by  the  judgment  debtors 
injuncti(»i. 

[Ed.  Note.— For  other  cases,  see  Execution, 
C«nL  Dig.  U  62&-e28.] 

Department  1.  Apeeeil  from  Superior 
Court,  KlBg  Cionnty ;   John  S.  Jtirey,  Jodge. 

Motion  to  confirm  execntion  sale  of  real 
properly  by  Louis  Hensen,  contested  by  W. 
H.  Peter.  Motion  denied,  and  contestant 
appeals.  Beversed,  with  directiona  to  con- 
firm sale. 

McBumey  &  0'C!omior,  of  Seattle,  for  ap- 
pellant Ckx^ran  &  Plummer,  of  Port  An- 
geles, and  Van  Dyke  &  Thomas,  of  Seattle, 
for  respondent. 

WEBSTER,  3.  [1]  This  Is  an  appeal  from 
an  order  denying  a  motion  to  confirm  an  ex- 
ecution sale  of  real  property.  The  i)«tl- 
nent  facts  are  these:  On  the  30th  day  of  Ju- 
ly, 1908,  appellant  Louis  Hensen  obtained 
a  Judgment  against  respondent  W.  H.  Peter 
In  the  superior  court  of  King  county,  in  the 
sum  of  $660.  On  the  20th  day  of  November, 
1913,  appellant  caused  an  execution  to  be 
issued  upon  the  judgment,  directed  to  the 
sheriff  of  Clallam  county.  On  the  2l8t  day 
of  November,  1913,  the  execution  was  levied 
DP<Ki  certain  real  prc^ierty  In  Clallam  county 
belonging  to  respondent.  Thereafter  the 
property  was  duly  advertised  to  be  sold  on 
January  10,  1914.  On  the  9th  day  of  Janu- 
ary, 1914,  a  temporary  Injunction  was  sued 
out  of  the  superior  court  of  Clallam  county 
by  respondent,  restraining  the  sheriff  and  ap- 
pellant from  proceeding  to  sell  the  property 
under  the  execution.  Upon  trial  the  injunc- 
tion was  dissolved  and  the  action  dismissed, 
whereupon  respondent  appealed  to  this  court 
and  superseded  the  judgment  The  appeal 
was  thereafter  heard,  and  the  judgment  of 
the  lower  court  affirmed.  Peter  v.  Hensen, 
86  Wash.  413,  160  Pac.  611.  On  the  4th  day 
of  January,  1916,  the  remittitur  in  the  cause 
was  filed  in  the  office  of  the  clerk  of  the  su- 
perior court  of  Clallam  county.  On  the  11th 
day  of  March,  1916,  the  property  formerly 
levied  upon  was  sold  by  the  sheriff,  and  re- 
tnm  of  sale  was  duly  made  to  the  superior 
court  of  King  county.  •  Appellant  thereafter 
moved  for   a  confirmation  of  the  sale,   to 


which  respondent  objected  upon  the  ground 
that  at  the  time  the  property  was  sold  more 
than  six  years  had  elapsed  since  the  rendi- 
tion of  the  judgment  upon  which  the  «tecu- 
tlon  was  based,  and  that,  by  virtue  of  the 
provisions  _of  Rem.  Code,  §  459.  the  lien  of 
the  judgment  bad  expired,  and  the  sale  was 
consequently  void.  This  objection  was  sus- 
tained, and  appellant's  motion  for  confirma- 
tion denied,  from  which  order  this  appeal 
Is  prosecuted. 

Respondent  urges  that^  notwithstanding 
the  Injunction,  upon  the  expiration  of  the 
statutory  period  of  six  years,  the  judgment 
ceased  to  be  a  lien  upon  his  property,  and 
that  the  sale  under  the  execution  was  a  nul- 
lity. Appellant  contends  that.  Inasmuch  as 
the  sale  would  have  been  made  well  within 
the  six-year  period  but  for  the  injunction 
which  was  subsequently  dissolved,  respond- 
ent cannot  be  heard  to  say  that  the  lien  has 
been  discharged  by  the  running  of  the  stat- 
ute. The  effect  of  an  injunction,  which  Is 
subsequently  dissolved,  on  the  lien  upon  real 
estate  of  a  judgment  which  expires  by  limi- 
tation during  the  time  the  injunction  is 
kept  in  force,  is  an  important  question  of 
first  impression  in  this  jurisdiction  and  one 
upon  which  the  courts  are  not  in  aitlre  ac- 
cord. Therefore  we  have  carefully  examined 
the  authorities  in  an  effort  to  ascertain  and 
adopt  the  correct  rule. 

Freeman,  in  his  work  on  Judgments  (4th 
Bid.)  yoL  2,  {  894,  after  discussing  the  ques- 
tion at  some  length,  concludes  that  the  better 
view  Is  that  the  Issuing  of  an  'injunction 
which  is  subsequently  dissolved  does  not  de- 
stroy the  judgment  lien;  that  if  the  judg- 
ment debtor  procures  an  Injunotion,  and 
thereby  prevents  the  enforcement  of  the 
judgment  within  the  time  limited  by  law, 
and  the  injunction  Is  thereafter  dissolved, 
he  is,  upon  equitable  grounds,  not  permitted 
to  take  advantage  of  his  own  wrong  by  urg- 
ing that  the  lien  has  been  lost  by  the  delay 
caused  by  his  writ. 

In  1  Black  on  Judgments  (2d  Ed.)  {  395, 
the  same  view  is  expressed  in  the  following 
language: 

"Where  the  execntion  of  a  judgment  is  re- 
strained by  injunction  until  the  lien  is  lost  by 
limitation,  the  party  proceeding  by  injunction, 
upon  its  dissolution,  cannot  take  advantage  of 
such  loss  of  the  lien." 

In  1  Joyce  on  Injunctions,  |  676,  the  fol- 
lowing rule  is  announced: 

"Equity  will  regard  a  judgment  debtor,  apply- 
ing for  an  injunction  to  restrain  the  execution 
of  the  judgment,  as  consenting  that  if  the  in- 
junction be  improvidently  granted,  he  will  put 
his  adversary  in  the  same  condition  he  was  at 
the  time  it  was  granted,  and,  therefore,  if  while 
an  execution  has  been  unjustly  restrained  the 
judgment  has  been  barred  at  law  by  the  statute 
of  limitations,  equity  will  furnish  a  remedy  by 
enjoining  the  judgment  defendant  from  pleading 
such  statute." 

High,  in  his  Treatise  on  Injunctions  (4th 
Ed.)  ToL  2,  I  1536,  announces  this  rule: 
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"The  effect  of  a  decree  dissolving  an  injunc- 
tion against  the  enforcement  of  an  execution  at 
law  is  to  restore  the  execjition  creditor  to  the 
same  position  which  he  occupied  before  the 
granting  of  the  writ,  and  he  may  proceed  to  en- 
force his  execution  as  if  no  injunction  had  been 
Kranted." 

In  tbe  coarse  of  the  opinion  lA  Pnlteney 
V.  Warren,  6  Vesey,  Jr.'s,  Rep.  78,  Lord  El- 
d(»i  said: 

"I  consider  these  persons  as  plaintiffs,  asking 
an  injunction,  and  impliedly  saying  they  ask  it 
upon  the  terms  of  putting  this  plaintiff  [the  de- 
fendant in  the  injunction  proceedings]  In  exact- 
ly the  same  situation,  as  if  it  had  been  determin- 
ed they  wer^  not  entitled ;  for  otherwise  there 
is  no  color  of  justice  calling  upon  the  court  to 
discuss  the  question  whether  they  are  entitled  to 
equitable  relief." 

In  Work  v.  Harper,  81  Miss.  107,  66  Am. 
Dec  549,  a  case  where  a  Judgment  creditor 
was  prevented  from  enforcing  his  execution 
until  after  the  expiration  of  the  time  pre- 
scribed by  statute.  In  consequence  of  an  in- 
junction granted  on  application  of  a  mort- 
gagee of  the  property  the  lien  of  whose  mort- 
gage was  at  the  time  of  the  issuance  of  the 
Injunction  secondary  to  that  of  the  judg- 
ment, and  the  injunction  was  subsequently 
dissolved  upon  the  failure  of  the  mortgagee 
to  establish  his  right  to  the  writ,  it  was  held 
that  he  could  not  take  advantage  of  the  fact 
that  the  lien  of  the  judgment  was  lost.  Mr. 
Justice  Handy,  speaking  for  the  court,  said: 

"Upon  the  first  point,  it  appears  that  the  judg- 
ment of  the  appellee  was  rendered  on  tlie  2l8t 
of  October,  1846,  and  on  the  16th  of  January, 
1847,  the  anr>pellant's  bill  was  filed,  by  which 
the  appellee  was  enjoined  from  proceeding  to 
execution  upon  his  judgment,  until  such  time  as 
the  lien  of  the  judgment  was  barred  by  the  stat- 
ute of  limitations.  The  appellant  now  seeks  to 
avail  himself  of  the  expiration  of  the  lien,  in  or- 
der to  protect  his  title  under  the  mortgage. 
And  the  question  is,  whether  he  is  entitled  to  do 
80,  under  the  sanction-  of  a  court  of  equity.  It 
is  not,  and  cannot  properly  be,  denied  that  the 
judgment  was  a  valid  lien  upon  the  property 
at  the  time  the  execution  was  levied,  and  that  it 
was  superior  to  the  claim  of  the  appellant  un- 
der the  mortgage.  That  this  just  legal  ri^ht  has 
been  prevented  from  being  enforced  until  it  is 
impaired  or  lost,  and  that,  by  the  litigation 
which  has  been  commenced  and  carried  on  by 
the  appellant.  And  wh«i  he  has  failed  to  estab- 
lish the  claim  to  protection  upon  which  the 
litigation  was  com;nenced,  and  it  appears  that 
he  has  improperly  prevented  the  judgment  cred- 
itor from  enforcing  his  execution,  he  cannot  be 
permitted  to  take  advantage  of  the  accidental 
circumstance  occasioned  by  himself,  that  the 
lien  of  the  judgment  is  lost.  The  loss  of  the 
lien  has  been  occasiraed  by  himself,  against  the 
will  of  the  appellee,  and  without  any  fault  on  his 
part;  and  upon  no  principle  of  equity  could  he 
be  held  to  lose  his  right,  to  the  benefit  of  the 
appellant" 

In  Sugg  ▼.  Thrasher,  80  Miss.  135,  the 
same  court.  In  discussing  the  question,  uses 
this  language : 

"The  general  rule,  as  argued  by  counsel,  that 
the  statute  of  limitations,  in  all  cases  where  it 
is  applicable,  is  regarded  as  a  meritorious  de- 
fense, may,  to  the  fullest  extent,  be  admitted. 
The  same  may  be  said,  in  respect  to  the  argu- 
ment that  it  is  a  defense  which  may  avail  a 
party  as  well  in  equity  as  at  law;  and  it  may 
further  be  admitted  that  a  court  of  equity  will 
not  lend  its  aid  to  deprive  a  party  oi  the  ad- 


vantage of  this  defense  if  fairly  obtained.  It 
may  also  he  conceded  that  if  the  advantage  of 
this  defense  has  arisen  from  the  laches  of  th» 
creditor,  and  not  from  the  conduct  of  the  debi- 
OTB,  that  it  is  their  privilege  to  make  it,  and  it 
is  not  within  the  province  of  the  court  to  ques 
tion  its  propriety,  on  the  score  of  morality.  Bot 
while  these  principles  must  be  admitted  as  gen- 
eral rules,  there  are  others  of  equal,  if  not  of 
greater,  potency,  which  must  not  be  overlooked 
under  the  peculiar  circumstances  of  this  case. 
It  is  a  familiar  principle  of  equity  that  a  man 
shall  not  be  allowed  to  avail  himself  of  an  nn- 
conscientious  advantage  acquired  over  hia  ad- 
versary. The  inquiry  in  this  case  naturallv 
forces  itself  upon  the  mind.  Why  was  it  that 
the  plaintiff  at  law  delayed  this  long  period  to 
enforce  his  judgment?  The  response  is  that  the 
debtors,  by  the  means  which  they  employed, 
forced  him  to  delay.  It  was  not  an  act  of  choice 
on  his  part,  but  one  of  legal  compulsion.  He 
but  obeyed  the  process  of  the  court,  issued  and 
kept  in  operation  by  the  debtors,  in  the  fruitiest 
litigation  which  they  carried  on  for  this  loa? 
period  of  time.  That  which  is  forced  upon  a 
party  cannot  be  said  to  be  his  voluntary  act 
He  ceased  to  prosecute  his  remedy  on  his  judg- 
ment, because  such  was  the  command  of  the 
process,  whidi  issued  in  pursuance  of  the  prayer 
of  the  debtors.  *  *  •  But  it  is  not  neref- 
sary  to  dwell  on  this  point.  It  is  sufficient  to 
know  that  the  plaintiff  only  obeyed  the  proces* 
in  refraining  from  enforcing  his  judgment;  and 
it  certainly  comes  with  a  bad  grace  from  par- 
ties who  availed  themselves  of  all  the  means 
known  to  the  law,  to  continue  this  process  in 
full  operation,  now  to  complain  of  the  plaintiff's 
obedience  to  that  which,  he  dared  not,  under 
what  ought  to  have  been  heavy  penalties,  to  dit:- 
obey.  The  question  then  simply  resolves  itself 
into  this.  If  the  plaintiff  voluntarily  omitted  to 
prosecute  his  remedjr  until  tlie  bar  of  the  stat- 
ute attached,  it  is  his  misfortune,  and  the  debt- 
or is  at  liberty  to  set  up  the  defense,  as  io 
any  other  case.  If,  on  the  contrary,  the  plain- 
tiff's failure  in  this  respect  must  be  attributed 
to  the  obedience  which  he  was  bound  to  pay  to 
the  injunction,  the  failure  must  be  regarded  as 
the  legitimate  result  of  the  act  of  the  debtors, 
and  they  cannot  in  conscience  interpose  the  stat- 
ute as  a  defense.  Not  a  doubt  can  exist  that 
it  was  alone  the  injunction  which  caused  the 
delay  in  issuing  execution  on  the  judgment ;  and 
such  being  the  fact,  the  case  falls  completely 
within  the  rule  of  equil?  already  stated." 

I^ater  in  the  opinion.  In  answer  to  the 
argument  that  courts  Should  not  by  constmc- 
tion  ingraft  upon  statutes  exceptions  that 
have  not  been  clearly  expressed  by  the  Leg- 
islature, it  la  said: 

"This  rule  is  admitted  to  the  fullest  extent 
The  question  is  not  one  of  either  legislative  or 
judicial  exception,  arising  by  construction  of  the 
statute,  but  whether,  under  the  facts  of  the 
case,  it  is  a  defense  of  which  the  defendants  can 
conscientiously  avail  themselves.  It  is  admit- 
ted to  be  a  defense  at  law,  but  such  a  defense  ai 
a  court  of  equitjr  acting  upon  the  consciences 
of  the  parties  will  not  permit  them  to  make. 
Kot  that  the  defense  of  the  statute  of  limitations 
is  of  itself  unconsdentioos  or  immoral,  but  that 
it  is  rendered  so  by  the  facts  and  pecuhar  dr 
cumstances  of  the  case.  The  right  asserted  vraa 
as  clear  as  it  was  when  the  plaintifEs  first  en- 
countered the  injunction,  and  the  object  is  to 
leave  the  parties,  with  respect  to  their  rights, 
where  they  stood  when  the  debtors  commenced 
their  litigation  in  the  superior  court  of  dumcerj. 
No  principle  upon  which  the  statute  of  limita- 
tions rests  is  violated  by  this  course.  Admit 
that  it  is  what  counsel  say  it  is,  a  statute  of 
repose,  every  principle  of  justice  and  sound  pol- 
icy forbids  Uiat  parties  should  by  impn^r 
meanS)  or  hy  abusmg  the  process  of  the  law  in- 
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tended  for  salutary  parposea.  bring  themsel\>es 
within  it3  operation,  and  enjoy  the  advantage 
thus  uni-ighteousl.y  acquired.  To  sustain  such 
a  principle  would  be  but  holding  out  inducement 
to  UtiKanta  to  commence  and  protract,  by  ar- 
tifice or  other  unauthorized  means,  vexatious 
litigation,  which  a  view  of  finding  immunity 
ultimately  under  the  statute.  When  parties 
have  fairly  acquired  this  defense  by  regular 
oourse  of  tilings,  they  are  entitled  to  the  benefit 
of  it.  if  they  choose  to  make  it,  but  they  ought 
never  to  be  encouraged  to  start  prematurely  in 
search  of  it  by  protracting  either  unfounded 
or  tiseleaa  litigation." 

In  Overton  v.  Perkins,  Mart  &  T.  (8  Tenn.) 
367,  the  Supreme  Court  of  that  state  held 
that  tlie  Hen  of  a  Judgment  upon  which  ex- 
ecution has  Issued  and  been  fixed  by  levy  on 
the  lands  of  the  debtor  will  not  be  defeated 
by  the  debtor's  obtaining  an  Injunction  which 
is  afterrwards  dissolved;  .that  the  injunction 
snspendB,  but  does  not  destroy,  the  lien.  In 
the  course  of  the  opinion  the  court  said : 

"When  property  1b  once  levied  upon,  either 
real  or  perscmal,  ue  creditor  has  a  right  to  have 
his  jadgment  satisfied  by  the  sale  of  the  same, 
unless  he  be  guilty  of  some  default,  by  which  he 
loses    his    lien.      1    SnllE.    322;     1    Burr.    S4; 
ri^isk  V.  Bamsay]  3  Munf.  [Va.]  441.    This  is 
a  general  rule,  and  to  which  no  exception  is 
found  in  the  present  case,  as  we  will  endeavor 
to  show.    What  is  an  injunction?   A  writ  issued 
upon  the  ex  parte  statement  of  the  defendant 
at  law,  made  to  a  court  of  equity,  which  admits 
the  validity  of  the  legal  rights  of  the  plaintiff 
at  law,  but  relies  upon  a  statement  of  facts 
which  could  not  be  there  heard ;   and  upon  this 
the  injunction  is,  in  the  first  instance,  granted. 
If  the  facts  are  proved  true,  the  injunction  is 
made  perpetual  on  a  final  hearing.    But  suppose 
they  turn  out  false  and  fraudulent,  merely  in- 
tended to  hinder  and  delay  the  creditor  in  the 
i-ollectioD  of  his  just  debt?     The  creditor  le- 
tuBts  the  pretended  equity  at  great  trouble  and 
expense ;    and  after  years  of  litigation  (fifteen 
years  in  this  instance)  he  procures  the  bill  to  be 
dismiaeed.     Is  he  then  to  be  told,  his  lien  upon 
the  property  levied  upon  before  the  injunction 
restrained   its   sale,   is   gone;    the   debtor  has 
sold  it  in  the  meantime,  and  is  now  insolvent 
Has  the  creditor  been  in  any  default?     None. 
He  has  used  aU  possible  vigilance  to  collect  his 
debt  for  the  last  fifteen  years;   is  now  contend- 
ing with  the  second  injunction ;   throughout  has 
been  vit^ant  and  only  hindered  and  delayed  in 
the  collection  of  his  debt  by  the  acts  of  the 
debtor.     Will  not,  then,  the  acts  of  the  debtor 
do  an  injuiT  to  the  creditor,  in  the  enforcing  of 
his  judgment  if  it  is  dedared  that  the  injunc- 
tion destroyed  the  lien?     If  this  would  be  the 
consequence  of  such  a  decision,  it  will  be  illegal 
to  make  it" 

In  Wakefield  v.  Brown,  38  Minn.  361,  37  N. 
W.  788,  8  Am.  St  Rep.  671,  It  was  held  that 
the  time  during  which  a  judgment  creditor 
was,  upon  motion  of  the  Judgment  debtor, 
enjoined  by  the  court  from  enforcing  his 
judgment  la  to  be  excluded  from  the  computa- 
tion of  the  time  within  which  the  oredltor  Is 
allowed  to  enforce  his  judgment.  In  that 
case  the  court  said : 

«•  •  •  -^g  g^  dearly  of  opinion  that  It 
innst  be  held  that  the  lien  of  the  judgment  was 
iii  life  at  the  time  of  the  issuing  of  the  third 
execution,  in  October,  1863,  upon  the  ground 
that  the  time  from  July  S,  1857,  to  October  21, 
1858,  during  which  execution  was  stayed  by  the 
court  at  the  instance  of  the  judgment  debtor, 
mast  be  excluded  from  the  computation  of  the 
five  years  allowed  by  the  statute.    If  aOk  then, 


of  coiine,  the  aeoond  execution  was  Isaued  end 
returned  in  time  to  preserve  the  lien  of  the 
judgment  At  common  law,  the  right  to  sue 
out  an  execution  in  a  personal  action  was  limit- 
ed to  a  year  and  a  day  from  the  entry  of  judg- 
ment If  the  party  had  slipped  his  time,  he 
was  put  to  his  action  upon  the  judgment.  This 
limitation  of  the  common  law  was  as  inflexible 
and  as  positive  as  that  of  our  statute;  yet  it 
was  well  established  at  common  law  that  when 
the  i^aintifF  had  judgment  with  stay  of  execu- 
tion, or  execution  was  stayed  by  injunction,  the 
plaintiff  might  sue  out  an  execution  within  one 
year  after  the  stay  terminated  or  tlje  injunction 
was  dissolved.  On  the  same  principle,  if  the 
defendant  brought  a  writ  of  error,  and  thereby 
hindered  the  plaintiff  from  taking  his  execution 
within  a  year,  and  the  plaintiff  in  error  was 
nonsuited  or  the  judgment  affirmed,  the  defend- 
ant in  error  might  proceed  to  execution  after  the 
year,  without  sdre  fadas,  because  the  writ  of 
error  was  a  supersedeas  to  the  execution,  and 
the  plaintiff  must  acquiesce  until  he  hears  the 
judgment  above.  The  reason  for  this  is  that 
the  stay  of  execution  being  with  the  consent  and 
for  the  benefit  of  the  judgment  debtor,  and  the 
injunction  or  writ  of  error  being  his  own  act 
he  should  not  take  advantage  of  them,  nor 
oould  he  be  surprised  or  prejudiced  by  the  de- 
lay, because  that  delay  was  in  fact  referable 
to  himself.  It  would  be  unreasonable  and  incon- 
sistent for  the  law  to  present  to  a  party,  in 
one  hand,  a  command  to  do  an  act  within  a  cer- 
tain time  under  the  penalty  of  losing  his  rights, 
and,  with  the  other  hand,  restrain  him  from  doing 
the  act  For  this  reason,  the  time  during  which 
the  plaintiff  was  thus  prevented  by  the  law  from 
issuing  execution  was  at  common  law  exduded 
from  uie  year  allowed  for  that  purpose." 

See,  also,  Knox  v.  BandaU,  24  Minn.  479. 

In  Idll  the  Supreme  Court  of  Michigan, 
considering  the  predse  question  presented  by 
the  case  now  before  us,  declared  that  it  was 
(me  of  first  instance  in  that  state,  and,  after 
examining  numerous  authorities,  concluded 
that  on  both  reason  and  authority 'the  In- 
jnnctlon  operates  as  an  interruption  of  the 
running  of  the  statute  of  limitations,  and 
win  so  operate  as  long  as  it  is  maintained 
In  force.  Steele  v.  Bliss,  166  Mich.  593,  132 
N.  W.  346,  37  L.  R.  A.  (N.  S.)  859,  Ann.  Oas. 
1912D,  1020.  As  bearing  upon  the  question, 
see,  also.  United  States  v.  Wiley,  11  Wall. 
S06,  613,  20  L>.  Bd.  211 ;  Braun  v.  Saaerwein, 
10  Wall.  218,  223,  19  li.  Ed.  885;  Amy  y. 
Watertown,  180  U.  S.  320,  9  Sup.  Ot  637,  32 
Ix  EVi.  933 ;  Anderson  v.  Tydlngs,  8  Md.  427, 
63  Am.  Dec.  708;  Wilkinson  v.  Flowers,  37 
Miss.  679,  75  Am.  Dec.  78;  1  High,  Injunc- 
tions, I  87;  19  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  215 ;   10  R.  C.  U  1268. 

We  cannot  without  unduly  extending  this 
opinion  undertake  to  discuss  in  detail  the 
cases  holding  to  the  contrary  doctrine.  Suf- 
fice it  to  say  that  every  argument  advanced 
In  those  cases  is  considered  In  the  authori- 
ties already  cited.  We  are  convinced  that 
the  rule  announced  in  the  decisions  and  texts 
to  which  we  have  referred  is  sustained  by 
the  overwhelming  weight  of  authority,  both 
numerically  and  upon  prindple,  and  Is  found- 
ed In  natural  and  moral  Justice. 

This  view  Is  not  open  to  the  criticism  of 
being  Judicial  legislation  in  that  It  amounts 
to  reading  exceptions  Into  a  statute  that  the 
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Legldatare  has  not  aeen  fit  to  make.  Nor 
does  It  rest  apon  the  thought  that  the  statute 
of  limitations  is  inherently  an  unconsciona- 
ble defense.  Nor  does  it  carry  the  Implica- 
tion that  a  litigant  Is  to  be  penalized  beyond 
the  burdens  ordinarily  imposed  by  law  for 
failing  to  maintain  his  position  in  a  law- 
suit. It  merely  declares  that  one  shall  not, 
by  waging  unfounded  litigation,  be  reward- 
ed at  the  expense  ot  his  unwilling  opponent. 
It  is  based  upon  the  eqnitable  principle  that 
a  party  will  not  be  permitted  to  avail  him- 
self of  an  unconscientious  advantage  obtain- 
ed by  his  own  wrongful  act  and  without  fault 
on  the  part  of  his  adversary.  It  is  sustain- 
ed by  the  wholesome  consideration  that  a 
party  should  not  be  permitted  to  profit  by 
the  abuse  or  misuse  of  legal  process  or  by 
imposing  upon  Judicial  tribunals  litigation 
without  merit.  It  Is  also  fortified  by  that 
sound  public  policy  which  sets  its  face 
against  putting  a  premium  upon  unrighteous 
and  vexatious  litigation  commenced  and  pros- 
ecuted by  a  party  for  the  ulterior  purpose  of 
obtaining  by  indirection  an  advantage  Which 
in  equity  and  good  conscience  he  is  not  en- 
titled to  enjoy.  In  a  number  of  states  It  is 
provided  by  statute  in  varying  forms  of 
words  that  the  time  during  which  the  execu- 
tion of  a  Judgment  or  decree  is  enjoined  or 
stayed  shall  not  be  computed  as  any  part  of 
the  period  of  limitation;  but  the  cases  to 
which  we  have  referred  are  not  based  upon 
such  statutes. 

[2]  It  will  not  be  necessary  In  this  case  to 
go  into  the  question  of  whether,  by  suspend- 
ing the  right  to  proceed  under  the  execution, 
the  lien  of  the  Judgment  was  continued  in 
force  during  such  suspension  and  in  addi- 
tion for  a  period  corresponding  to  the  imex- 
pired  portion  of  the  six  years  at  the  time  the 
injunction  was  served,  or  that  the  Judgment 
debtor  must  proceed  within  a  reasonable  time 
after  the  dissolution  of  the  injunction.  Ap- 
pellant at  the  time  he  was  enjoined  by  re- 
spondent bad  more  than  8  months  in  which 
to  enforce  his  Judgment.  The  property  was 
sold  under  the  execution  67  days  after  the 
filing  of  the  remittitur  in  the  superior  court. 
Under  either  view  this  was  timely. 

[3]  Upon  the  day  following  the  service  of 
the  temporary  Injunction  &e  sheriff  of  Clal- 
lam county  made  his  return  of  the  execution 
to  the  superior  court  of  King  county,  attach- 
ing thereto  a  copy  of  the  order  of  injunctl<m. 
It  Is  now  urged  that  the  sale  was  void  for 
the  reason  that  it  was  made  after  the  return 
of  the  writ.  This  contention  is  without  mer- 
it. It  Is  well  settled  that,  in  the  absence  of 
a  statute  to  the  contrary,  an  officer  who  has 
entered  upon  the  service  of  an  execution  by 
levying  the  same  upon  the  property  of  the 
debtor  before  the  return  day  may,  after  the 
return  day  and  after  the  actual  return,  con- 
tinue to  hold  the  property  and  prosecute 
such  further  proceedings  as  may  be  neces- 


sary to  convert  the  property,  whether  teal  i 
personal,  Into  money  for  the  purpose  of  sat] 
tying  the  Judgment.  This  is  especially  : 
where  the  sheriff  has  been  interrai>ted  1 
an  injunction  issued  at  the  instance  of  tl 
Judgment  debtor.  1  Vreemaa,  E<xecntio! 
(2d  Ed.)  {{  68,  106;  1  Joyce,  InJuncticHi 
i  669;  Knox  v.  Bandall,  supra;  Corbin 
Pearce,  81  HI.  461;  Johnson  t.  Bemis, 
Neb.  224;  Moomey  t.  Miaas,  22  Towa,  3£ 
92  Am.  Dec.  395;  Savings  Institution 
Harrodsburg  v.  Chinn's  Adm'r,  70  Ky. 
Bush)  539:  Van  Gelder  v.  Van  Oelder,  ; 
Hun  (N.  Y.)  356;  Rose  v.  Ingram,  98  Id 
276;  Spang  v.  Commonwealth,  12  Pa.  35J 
Pettingill  V.  Moss,  3  Minn.  222  (GIL  151),  : 
Am.  Dec.  747;  Wheaton  v.  Sexton's  licsse 
4  Wheat  503,  4  L.  Ed.  626;  Clerk  v.  Witl 
ers,  92  Eng.  Rep.  (FuU  Reprint)  2U. 

The  order  appealed  from  will  be  reverse 
with  direction  to  confirm  the  sale. 

ELLIS,  C.  J,,  and  CHADWIGK  and  MAG 
JJ.,  concur. 


STATE  ex   rel.   GBIPPITH  r.   SUPERIOl 
COURT       OF       WASHINGTON       FOE 
CLARKE  COUNTY  et  aL     (Na  13981.) 

(Supreme  Court  of  Washington.    April  24, 
1917.) 

1.  Cbbtiobabi  «=>17— GaoimDS— Bxfobai.  t 

OKANT  CRAnOE  OF  VEN0B. 

Relator  is  entitled  to  certiorari  where  judj 
denies  him  a  change  of  venue  which  he  is  eat 
tied  to  as  a  matter  ot  right. 

[Ed.  Note. — ^For  other  cases,  see  Certiorar 
Cent.  Dig.  i  22.] 

2.  Vkntjk  <8=>44r-CHABfo»— Mattbk  of  Rioit 

Plaintiff's  attorney  having  agreed  that  4 
fendant  was  entitled  to  a  change  and  that  b 
would  not  oppose  motion,  held,  that  defendai 
was  entitled  to  change  of  venue  as  a  matter  < 
right 

[Ed.  Note.— For  other  cases,  see  Venue,  Gem 
Dig.  f  66.] 

Department  1.  Certiorari  by  State,  on  n 
latlon  of  Charles  Qrlfflth,  against  the  Super 
or  Court  of  the  State  of  Washington  to 
Clarke  County  and  the  Honorable  B.  H.  Bad 
Judge  of  said  Court,  and  others.    Granted. 

Edwin  Rhodes,  of  South'  Bend,  for  plalntU 
Miller  &  Wilkinson,  of  Vancouver,  for  di 
fendanta 

PER  CURIAM.  The  Alki  Investment  God 
pany  brought  an  action  in  the  superior  coui 
for  Clarke  county  a«ainst  Charles  Griflit 
the  relator  herein,  for  the  recovery  of  mone; 
The  relator  lives  in  Pacific  county.  The  a' 
torney  for  relator  corresponded  with  the  a' 
tomeys  for  the  plaintiff  in  that  action,  an 
in  response  to  a  letter  and  the  service  ot 
copy  of  a  motion  for  change  of  venue,  an 
demurrer,  service  of  which  was  accepted  o 
the  28th  day  of  December,  1916,  counsel  ft 
the  plaintiff  said : 
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"We  concede  yont  podtion  is  correct  and  you 
would  be  entitled  to  remove  this  case  to  Pacific 
county  and  shall  not,  of  course,  reoist  yonr  mo- 
tion for  chance  at  venue.  If  yoa  will  send  your 
original  motion  and  demurrer  and  older  to  the 
clerk  of  court  here,  or  to  us,  we  will  have  the 
judge  here  8i^  the  order  transferring  the  case 
and  hare  the  clerk  send  the  papers  down  to  your 
county.  We  presome  that  you  do  not  care  to 
insist  on  your  demurrer,  that  you  have  simply 
died  the  demurrer  for  the  purpose  of  making  an 
appearance  «t  the  time  of  filing  your  motion. 
If  fou  do  not  care  to  insist  on  the  demurrer 
we  are  willing  to  allow  you  such  reasonable  time 
as  you  may  want  to  answer." 

Upon  receipt  of  this  letter,  counsel  for  the 
defendant,  the  relator  here,  forwarded  the 
papers  to  the  derk  of  the  court  together  with 
the  acceptance  of  service  of  the  motion  and 
demurrer.  The  clerk  called  the  attention  of 
the  judge  to  the  motloa,  and  It  was  by  him 
denied.  It  appears  by  the  return  of  the  re- 
spondent trial  judge  that  the  acceptance  of 
service  and  the  agreement  to  change  the 
venue  was  not  called  to  hla  attention.  The 
case  being  thereafter  noted  for  hearing  upon 
the  demurrer,  the  relator  came  to  this  court 
asking  for  a  wilt  of  certiorari. 

[1, 2]  While  it  is  unfortunate  that  this  mat- 
ter waS  not  corrected  In  the  court  below, 
where  it  might  well  have  been  corrected  with- 
out additional  costs  or  controversy,  we  think 
Devertheless  that  the  relator  Is  entitled  to 
his  writ.  Under  the  facts  disclosed  he  la  en- 
titled to  a  change  of  venue  as  a  matter  of 
right.  State  ex  rel.  Stockman  v.  Superior 
Court,  15  Wash.  366,  46  Pac.  395 ;  Smith  v. 
Allen,  18  Wash.  1.  50  Pac.  783,  39  I*  R.  A. 
82,  63  Am.  St.  Rep.  864 ;  State  ex  rel.  Shwa- 
bacber,  etc,  v.  Superior  Court,  61  Wash.  681, 
112  Paa  927,  Ann.  Cas.  1912C,  814 ;  State  ex 
rel.  Stewart  &  H.  Drug  Co.  v.  Superior  Court, 
67  Wash.  321,  121  Pac.  460. 

The  respondent  superior  Judge  will  be 
directed  to  enter  an  order  transferring  the 
case  of  Alkl  Investment  Co.  v.  Charles  Grif- 
fith to  the  superior  court  for  Pacific  county 
for  further  proceedings. 


CONNOR  V.  SPOKANE  COUNTY. 
(No.  13757.) 

(Supreme  Court  of  Washington.    April  20, 
lfll7.) 

L  Taxation  «=»177— State  L^nds— Tttus. 

State  lands  under  contract  of  sale  are  in 
the  state  not  taxable  as  real  property  so  as  to 
warrant  issuance  of  certificates  of  delinquency. 

[Ed.   Note.— For   other    cases,    see   Taxation, 
(knt  Dig.  H  302,  303.1 

2.  Taxation  <S=)730— State  Lands— Okbtifi- 

CATS  OF  DEXJNQUBNCT. 

A  purchaser's  interest  in  a  contract  to  buy 
Rate  lands  is  not  assigned  by  a  certificate  of  de- 
linquency. . 

[FA.  Note.— For   other   cases,   see   Taxation, 
Cait  Dig.  I  1483.] 


8.  Taxation  «=3>780— Stais  IjAnds— Fokeclot 

sure  Sale. 
A  certificate  of  delinquency  on  state  lands 
under  contract  of  sale  will  not  ripen  into  title 
upon  the  right  of  redemption  being  foreclosed. 

[Ed.  Note.— F(M'  other  cases,  see  Taxation, 
Cent.  Dig.  (  146S.] 

4.  Taxation  «s»821(Z)  —  Refund  —  State 

Lards. 
Rem.  Code  1915,  |  92!ffi,  authorizing  repay- 
ment of  sums  paid  for  void  certificates  of  de- 
linquency, applies  to  a  certificate  issued  on  state 
lands  under  coittract  of  sale,  since  snch  certifi- 
cate cannot  lipen  into  perfect  title. 

[Bd.  Note.— For  other  eases,  see  Taxation, 
Cent.  Dig.  S  1623.] 

Department  1.  Appeal  from  Superior 
Goort,  Slpiokane  County;  B.  a  Sullivan, 
Judge. 

Action  by  Charles  R.  Connor  against  Spo- 
kane County.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afilrmed. 

John  B.  White  and  William  a  Meyer,  both 
of  Spokane,  for  appellant  Geo.  W.  Belt,  of 
Spokane,  for  respcmdent. 

OBCADWICK,  J.  There  la  no  dispute  of  fact 
In  this  case.  At  some  time  prior  to  1910  the 
state  of  Washington  conveyed  to  one  J. 
Brown  lot  12,  block  86,  being  a  part  of  the 
subdivision  of  sdbool  section  16,  township 
25  north,  range  43  E.  W.  M.  The  property 
was  assessed  as  real  property  for  the  years 
1910  and  1911.  Taxes  were  not  paid,  and  on 
the  4th  day  of  September,  1912,  the  county 
treasurer  issued  a  certificate  of  delinquency 
to  the  respondent  for  the  taxes  accumulated 
up  to  that  time.  Respondent  thereafter  paid 
the  taxes  tot  the  years  1913  and  1914.  In 
the  latt«>  year  the  state  canceled  its  contract 
and  forfeited  all  tlie  rights  of  its  vendee. 
Whereupon  respondent  brought  this  action 
to  recover  the  full  amount  of  taxes  paid  by 
him  with  Interest  at  the  rate  of  6  per  cent, 
per  annum  upon  each  several  payment.  The 
whole  sum,  with  interest,  aggregated  at  the 
time  the  Judgment  was  entered  in  this  case 
$106.64. 

The  certificate  of  delinquency  provides  in 
terms: 

"When,  from  the  failure  of  taxing  oiflcers  to 
do  or  perform  any  act  in  listing  or  assessing  the 
property  herein  described,  or  in  issuing  this 
certificate,  the  same  is  declared  void,  and  is  re- 
deemed by  the  county  or  municipality  issuing 
the  same,  then  the  rate  of  interest  shall  be  6 
per  cent,  per  annum.  And  the  said  county  of 
Spokane  hereby  guarantees  that,  it  for  any  ir- 
rejcularity  of  the  taxing  officers  this  certificate 
be  void,  then  said  county  will  repay  to  the  hold- 
er hweof  the  sum  ot  $47.71,  with  interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from  tiie 
date  of  this  certificate  until  paid." 

The  sections  of  the  statute  to  which  our 
attention  has  been  directed  are  Rem.  Code, 
§  9252,  which  provides  for  the  issuance  of 
certificates  of  delinquency,  and  for  their  form 
and  content,  one  item  being: 

"A  guaranty  of  the  county  or  municipality  to 
which  the  tax  is  due  that  if  for  any  irregularity 
of  the  taxing  officers  this  certificate  be  void,  then 
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such  coanty  or  manidpality  wlQ  repay  the  hold- 
er the  sum  paid  thereon  with  interest  at  the 
rate  of  six  per  cent,  per  annum  from  the  date 
of  its  issuance:  Provided,  that  nothing  herein 
contained  shall  prevent  the  running  of  interest 
during  the  said  period  of  twelve  months  from  the 
date  of  delinquency,  at  the  rate  of  Interest  pro- 
vided by  law  on  delinquent  taxes" 
— Rem.  Code,  jl  9139,  which  Is  hereafter  quot- 
ed as  a  part  of  the  revenue  law  of  1803,  and 
aectlon  9092,  defining  real  property  for  the 
purposes  of  taxation. 

The  right  of  the  case  depends  upon  whetb- 
er  the  land  was  taxable  as  real  property  so 
as  to  sustain  a  certificate  of  delinquency  Is- 
sued to  a  third  party.  This  court  has  held 
that  the  legal  title  to  state  land  held  under 
an  executory  contract  of  sale  is  In  the  state 
of  Washington.  State  v.  Frost,  25  Wash.  134, 
64  Paa  902 ;  State  ex  rel.  Trimble  v.  Superi- 
or Court,  31  Wash.  446,  72  Pac.  89,  66  L.  K. 
A.  897;  Gasaway  v.  Seattle,  52  Wash.  444, 
100  Pac.  991,  21  L.  R.  A.  (N.  S.)  68. 

[1]  That  the  property  was  not  taxable  as 
real  property  so  as  to  afford  a  basis  for  the 
issuance  of  a  certificate  of  delinquency  la 
made  clear  by  reference  to  State  t.  Frost, 
supra,  where  the  case  of  Washington  Iron- 
Works  Co.  V.  King  County,  20  Wash.  150,  54 
Pac.  1004,  upon  which  appellant  rests  Its 
case,  is  explained.  It  is  said  In  25  Wash,  at 
p.  138,  64  Pac.  903: 

"The  state  may  dispose  of  its  granted  lands 
upon  such  terms  and  in  such  form  as  it  may 
choose,  having  due  ree;ard  to  the  conditions  of 
the  trust  imposed  upon  the  grant,  which  relates 
to  the  limitation  in  price;  and  the  Legislature 
has  enacted  that  each  contract  for  the  sale  of 
such  lands  shall  provide  for  the  payment  of  all 
taxes  and  assessments  against  the  lands.  A  fur- 
ther provision  is  made  that  such  contracts  may 
be  forfeited  by  the  executive  department,  if 
such  payment  is  not  made.  Primarily  these  con- 
tracts imply  that  assessments  and  taxes  shall  be 
lervied  upon  these  lands.  Thus  the  statute  au- 
thorizing their  sale  provides  for  such  taxation. 
It  must  not  be  inferred  from  such  provision  and 
the  language  of  the  statutes  that  the  Legislature 
intended  to  tax  the  lands  while  the  ownership  is 
in  the  state,  as  such,  because  that  is  forbidden 
by  the  Constitution.  Again,  the  Legislature,  in 
the  revenue  law  (Laws  1893,  p.  336,  §  26),  de- 
clares: 'Property  held  under  a  contract  for  the 
purchase  thereof,  belonging  to  the  state,  county 
or  municipality,  and  school  and  other  state  lands, 
shall  be  considered,  for  all  purposes  of  taxation, 
as  the  property  of  the  ^rson  so  holding  the 
same.'  It  would  seem  fair  to  construe  this  leg- 
islation as  charging  the  interest  of  the  contractor 
for  public  lands  with  the  payment  of  all  taxes 
and  assessments  levied  against  the  land,  and 
that  such  interest  only  is  chargeable.  The  pro- 
cedure prescribed  is  as  against  the  land,  but, 
as  we  have  seen,  it  is  against  the  land  for  the 
purpose  of  fixing  the  amount  of  the  assessment. 
The  land  is  assessed  at  its  fair  cash  value  as 
land,  but  the  interest  in  the  land  intended  to 
be  charged  is  that  of  the  contractor.  Such  a 
construction  is  in  harmony  with  the  constitution- 
al provision  and  all  the  obligations  of  the  fed- 
eral trust,  and  may  fairly  be  given  to  the  stat- 
ute and  the  purpose  intended  by  the  Legislature 
accomplished.  It  is  apparent  that  the  Legisla- 
ture intended  that  the  large  areas  of  tide,  school, 
and  other  granted  lands,  which  are  sold  under 
long  time  contracts,  and  with  the  presumption 


in  each  instance  that  the  contract  will  be  < 
ried  out  in  good  faith,  should  not  be  reset 
frmn  the  taxing  power  of  the  state;  that  s 
property,  valuable  and  «ijoyed  by  the  oonb 
tor  as  owner  during  the  existence  of  the  contr 
should  bear  the  just  burdens  of  government. 
"We  therefore  conclude  that  fiie  title  pas 
to  the  purchaser  at  the  tax  sale  is  tliat  of 
interest  of  tho  contractor;  that  the  state  is 
divested  of  its  right  to  the  purchase  price, 
its  right  to  forfeit  the  contract  upon  nonr 
ment  of  the  purchase  price."  "> 

[2, 3]  It  may  be  held  that  the  state,  as 
tween  itself  and  its  vendee,  may  provide 
and  affix  as  precedent  to  the  final  com 
ance  of  the  legal  title  to  lands  held  un 
an  executor?  contract  of  sale  a  condit 
that  the  interest  of  the  vendee  la  the  h 
may  be  taxed,  and  that  such  taxes  shall 
paid  before  a  deed  issues,  but  it  does  not 
low  that  the  state  can  put  the  burden  of 
payment  of  such  a  tax  upon  a  third  pai 
nor  that  a  certificate  of  delinquency  wo 
convey  anything  to  the  purchaser.  A  cer 
cate  would  not  operate  as  an  assignment 
the  vendee's  interest  in  the  contract,  ) 
could  in  no  possible  way  ripen  into  title 
foreclosure  or  otherwise. 

The  theory  which  sustains  the  issuance 
certificates  of  delinquency  to  strangers 
the  title  Is  that  the  statCi  in  the  exercise 
its  sovereign  right  to  tax,  may  pass  a  poi 
tial  deed  to  property  upon  which  taxes 
due  and  unpaid.  The  penalty  for  neglect 
failure  to  pay  taxes  assessed  upon  real  pi 
erty  is  that  such  title  as  rests  in  tbe  soi 
elgnty  of  the  state  will  be  passed  to  the  i 
who  is  willing  to  assume  the  burden  of  cU 
Ing  the  charge.  The  foreclosure  of  a 
llnquency  certificate  is  a  proceeding  in  r 
and  Is  operative  to  convey  all  the  title  t 
either  the  owner  or  the  state  possessed 
the  time  of  sale.  Sparks  v.  Standard  U 
ber  Co.,  92  Wash.  584,  159  Pac.  812.  Put 
policy  would  forbid  any  scheme  that  wo< 
subject  the  state  to  a  loss  of  Its  property 
an  inconsiderable  part  of  Its  value;  for, 
land  sold  under  executory  contract  of  sale 
subject  to  a  tax  as  real  property,  and  il 
certlfioate  of  delluqueni^  may  Issue, 
would  have  the  anomaly  of  the  state,  eitl 
directly  or  through  the  agency  of  one  of 
municipalities,  giving  an  apparent  tl 
through  the  instrumentality  of  a  certlflc 
of  delinquency  and  a  foreclosure  proceedl 
with  power  to  defeat  the  title  evidenced 
the  record  by,  simply  forfeiting  its  contr 
to  sell  the  land. 

[4]  To  Issue  a  certificate  which  eviden 
no  present  or  prospective  right  to  perfect 
tie  by  foreclosure  and  sale  Is  such  an  irr 
ularlty  as  to  call  for  the  refunding  of  I 
amounts  paid. 

AfiBrmed. 

ELLIS,  C.  J.,  and  MAIN  and  WEBS11 
JJ.,  concur. 
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STATE  V.  SMITH. 

(Supr«ne  Ckwrt  of  Idaha    April  24,  1917.) 

1.  CRrMTNAL  Law  <8=»511(2)— Sufficiency  of 
Evidence  —  Accoupuce  Testimony  —  Cob- 

BOnoRATION. 

A  conviction  cannot  be  sustained  on  the 
nncorroborated  testimony  of  an  accomplice; 
but  it  is  not  necessary  that  the  testimony  of 
the  Bocomplice  be  corroborateil  in  every  detail; 
all  that  is  required  is  that  there  be  corroborat- 
ing evidence  upon  some  material  fact  or  cir- 
r-iinistiince  which  in  itself,  and  without  the  aid 
of  the  testimony  of  the  accomplice,  tends  to 
connect  the  accused  with  the  commission  of  the 
offense. 

[Kd.     ^ote. — For    other  cases,    see    Criminal 
I-aw,  Cent  Dig.  §  1129.] 

'2.  Cbiminai,  Law  «=»508(1)— Weight  of  Evi- 
dence — accojiplice  testimony. 
The  law  clearly  contemplates  that  some 
weight  should  be  given  to  the  testimony  of  an 
accomplice,  and  when  the  requirements  of  the 
law  as  to  corroboration  have  been  met,  such  tes- 
timony may  become  of  the  utmost  importance 
in  sectiring  a  just  enforcement  of  the  law. 

[Kd.    Note. — For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  {{  1099,  1103.  1112.] 

3.  Criminai,  Law  «=»622(1)— Sepabati!  Tbtai, 
— Discretion  of  Trial  Cotjbt— Statute. 
Under  section  7S60,  Rev.  Codes,  as  amended 
by  chapter  112,  Sess.  Laws  1911,  p.  308,  the 
i^ranting  or  refusal  of  a  separate  trial  rests  in 
the  sound  discretion  of  the  trial  court. 

[Ed.    Note. — For   other   cases,    see   Criminal 
Low,  Cent.  Dig.  |§  1380,  1382,  1383.] 

4.  Cbiminai,  Law  <g=»902— Bight  to  Allege 

Eheor — Instkuctions. 
Wliere  counsel  for  accused  at  the  time  of 
the  giving  of  an  instruction  states  that  it  is  sat- 
isfactory, he  cannot  on  appeal  -from  an  adverse 
decisi<Ki  complain  of  the  conduct  of  the  trial 
court. 

[Ed.    Note. — For    other    cnsos,    see    Criminal 
Law,  Cent.  Dig.  S|  1993,  2125.] 

.">.  Cbiminai,  Law  «=>11C6%(C)  —  Harmless 
Error— Information  as  to  CnALLENOEs. 
Where  accused  is  represented  by  counsel 
flnring  the  trial,  and  exercises  tho  right  to  chal- 
lenge jurors,  the  neglect  of  the  trial  court  to 
inform  him  that,  if  he  intends  to  ehnllenge  an 
individual  juror,  he  must  do  so  before  the  jury 
is  sworn,  will  not  be  regarded  as  prejudicial  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3113,  3115,  3118.] 

6.  Larceny    €=53  —  Sufficiency    of    Evi- 
dence. 

The   evidence   in   this  case   examined,   and 
held  sufficient  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §i  152,  164,  165,  167-169.] 

7.  Labceny  <8=>77(1)—In8tbuctions— Posses- 
sion OF  Pbopebty. 

Instruction  No.  11  examined,  and  found  not 
to  be  prejudicial  to  the  appellant 

[Ed.  Note.— For  other  cases,  aee  Laicoiy, 
Cent.  Dig.  §  190.J 

Appeal  from  District  Court,  Adams  Coun- 
ty; Ed.  L.  Bryant  Judge. 

Clyde  Smith  was  convicted  of  the  crime  of 
grand  larceny,  and  from  the  convlctlMi  and 
from  an  order  overruling  bis  motion  for  a 
new  trial,  he  apiteals.    Affirmed. . 

Frank  Harris,  of  Welser,  P.  E.  Cavaney, 
of  Boise,  and  Freehafer  &  Stlnson,  of  Coun- 


cil, for  appellant  T.  A.  Walters,  Atty,  Gen., 
3.  Ward  Amey  and  A.  C.  Hindman,  Asst 
Attys.  Gen.,  and  L.  L.  Burtenshaw,  Pros. 
Atty.,  of  Council,  for  the  State. 

BUDGE,  C.  J.  The  appellant  and  one  Lo- 
gan were  charged  jointly,  on  information  by 
the  prosecuting  attorney  of  Adams  county, 
with  the  crime  of  grand  larceny.  The 
charging  part  of  the  information  is  as  fol- 
lows: 

"That  on  or  about  the  15th  day  of  May,  1914, 
and  at  Adams  county,  state  of  Idaho,  tne  said 
defendants,  Clyde  Smith  and  Lloyd  Logan,  be- 
ins  then  and  there,  did  there  and  then  willfully, 
umawfully,  and  feloniously  steal,  take,  carry, 
lead,  and  drive  away  from  the  possession  of  one 
Ben  Woo<ldpn  ten  head  of  fat  beef  cattle  brand- 
ed with  a  'W*  on  the  right  hip,  the  same  thai 
and  there  being  the  personal  property  of  the 
said  Ben  Woouden,  with  the  intent  then  and 
there  to  convert  the  said  cattle  to  their  own 
use." 

Tlie  defendants  pleaded  "not  guilty,"  and 
the  cause  was  tried  before  the  court  with  a 
Jury.  The  jury  returned  a  verdict  acquit- 
ting Logan  and  finding  the  appellant  guilty 
as  charged  in  the  information.  The  lippel- 
lant  was  sentenced  to  serve  a  term  of  im- 
prisonment in  the  state  penitentiary  of  not 
less  than  one  nor  more  than  fourteen  years. 
Thereafter  a  statement  and  motion  for  a 
new  trial  were  presented  and  overruled,  to 
which  action  of  the  trial  court  appellant  duly 
excepted. 

This  is  an  appeal  from  the  judgment  and 
from  the  order  overruling  appellant's  mo- 
tion for  a  new  trial.  Appellant  assigns  and 
relleis  upon  45  separate  assignments  of  error. 
It  will  be  unnecessary  In  this  opinion  to  dis- 
cuss in  detail  or  separately  all  of  the  assign- 
ments of  error. 

[1]  The  assignment  of  error  principally  re- 
lied upon  by  counsel  Is  directed  against  the 
sufficiency  of  the  evidence  introduced  upon 
the  trial  to  corroborate  the  testimony  of  the 
witness  Miller,  an  accomplice.  From  an  ex- 
amination of  the  instructions  touching  the 
necessity  for  corroboration  in  order  to  war- 
rant a  conviction,  and  the  extent  to  which 
corroboration  is  necessary,  it  appears  that 
the  law  Is  fully  and  sufficiently  elucidated 
therein.  It  Is  not  neces-sary  that  the  testi- 
mony of  an  accomplice  be  corroborated  in 
every  detail;  all  that  is  required  is  that 
there  be  corroborating  evidence  upon  some 
material  fact  or  circumstance  which  in  it- 
self, and  without  the  aid  of  the  testimony  of 
the  accomplice,  tends  to  connect  the  accused 
with  the  commission  of  the  offense.  State  v. 
Knudtson,  11  Idaho,  524,  83  Pae.  226;  State 
T.  Bond,  12  Idaho,  424,  86  Pac.  43 ; '  State  v. 
Grant,  26  Idaho,  189,  140  Paa  959. 

In  this  case  the  evidence,  Independent  of 
any  testimony  given  by  the  accomplice.  Mil- 
ler, conclusively  shows:  That  the  cattle  in 
question  were  the  property  of  and  in  the 
possession  of  Ben  Woodden,  the  owner,  on 
the  IGth  day  of  May,  1914,  near  his  resi- 
dence;   that  during  Woodden's  absence  for 


«;:9For  other  cases  see  same  topic  and  KBT-NDMBBR  Id  all  Key-Numbered  Digests  and  Indexi 
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an  hour  or  two  on  said  day  the  cattle  dlsap-  ] 
peared;  that  there  were  horses'  tracks  found 
Immediately  behind  the  cattle  and  following 
them;  that  on  the  same  day  appellant  was 
seen  in  possession  of  the  cattle  by  one  Stiles, 
near  his  residence,  a  distance  of  two  or 
three  miles  from  Woodden's  home;  that  on 
the  night  of  the  15th  of  May,  1914,  the  ap- 
pellant and  Miller  stayed  at  Stlles's  place, 
and  permitted  the  cattle  to  range  within  a 
short  distance  of  his  home;  that  In  a  con- 
versation with  Stiles  the  appellant  told  him, 
among  other  things,  that  he  was  riding  after 
cattle  for  a  couple  of  men  In  Boise,  and  that 
Miller,  the  accomplice,  who  was  with  him  at 
the  time,  was  a  new  man  at  the  business  and 
had  only  been  on  a  couple  of  days;  that  on 
the  following  morning  the  appellant  and 
Miller  rode  south  in  the  direction  that  the 
cattle  were  left  the  night  previous ;  that  one 
Wing,  a  sheepman,  was  nearby,  and  he  and 
the  witness  Stiles  walked  in  the  direction 
of  the  cattle  together;  that  Wing's  dog 
turned  the  cattle,  and  just  about  that  time 
the  appellant  came  up  to  Stiles  and  Wing 
and  cursed  them  and  accused  them  of  dog- 
ging the  cattle,  and  that  upon  the  evening 
prior  they  came  from  the  direction  of  the 
bridge  across  Little  fork,  up  above  Wood- 
den's ranch,  or  north  of  Stlles's  home,  and 
on  the  morning  of  the  16th  they  drove  the 
cattle  south  of  Woodden's  and  StUes's  homes, 
being  in  the  opposite  direction  from  the 
Woodden  ranch;  that  on  the  24th  day  of 
May  the  cattle  were  found  near  Logan's 
ranch,  some  fourteen  miles  from  Woodden's 
ranch,  and  driven  to  Indian  Valley,  where 
some  of  them  were  later  identified,  while 
they  were  confined  in  the  lot  back  of  the 
Mercantile  Store;  that  the  appellant  was  in 
the  possession  of  the  cattle,  with  the  accom- 
plice. Miller,  not  only  on  the  night  of  the 
ISth  and  on  the  moruing  of  the  16th,  but 
that  they  were  also  in  possession  of  the  cat- 
tle when  they  arrived  at  Logan's  place  and 
during  the  time  that  the  cattle  were  held  in 
that  vicinity  near  Logan's  home,  up  to 
about  the  24th  of  May,  ldl4.  These  facts 
are  not  only  sufllcient  corroboration  of  the 
accomplice's  testimony,  but,  when  considered 
in  connection  with  all  of  the  circumstances, 
were  amply  sufficient  to  justify  the  jury  in 
finding  the  appellant  guilty  as  charged. 

In  the  case  of  People  v.  Melvane,  39  Cal. 
614,  that  court,  liaving  under  consideration 
a  statute  identical  with  ours,  says: 

"The  corroborating  evidence  may  be  slight, 
and  entitled  to  but  little  consideration ;  never- 
theless the  requirements  of  the  statute  are  ful- 
filled if  there  be  any  corroborating  evidence 
which  of  itself  tends  to  connect  the  accused  with 
the  commission  of  the  offense." 

[2]  The  law  clearly  contemplates  that  some 
weight  should  be  given  to  the  testimony  of 
an  accomplice;  if  this  were  not  true,  the 
law  should  preclude  its  admission  altogether. 
The  legislature  has  sought  to  safeguard  the 
rights  of  persons  accused  of  crime  by  pro- 
viding that  the  testimony  of  an  accomplice 


is  not  sufficient  to  sustain  a  convlctloii 

cept  where  there  is  other  evidence  tendln 
connect  the  person  accused  with  the  comi 
sion  of  the  offense.  When  such  evidence 
been  supplied,  the  testimony  of  the  ace 
plice  may  become  of  the  utmost  imports 
in  securing  a  just  enforcement  of  tbe  1 
It  is  unusual  that  a  person  engaged  In 
commission  of  a  crime  will  consent  to  bee 
a  witness  for  the  state  to  the  material  fi 
of  the  crime.  Whenever  such  person  i 
so  consent.  If  his  testimony  is  in  Itself  rea^ 
able  and  creditable,  and  if  it  is  corrobors 
by  other  evidence  as  to  the  material  feati 
of  the  narration,  such  testimony  may  bec< 
of  the  most  important  and  satisfactory  ct 
acter.  Of  course,  as  in  every  other  crlmi 
charge,  the  crime  must  be  proven  as  told 
the  information. 

[6]  It  is  suggested  by  appellant  that  -wl 
the  cattle  were  taken  he  and  the  acconip, 
did  not  intend  to  steal  them,  but  Intern 
only  to  take  them,  and  hold  them  for 
purpose  of  procuring  a  reward  for  their 
turn.  The  intent  with  which  the  cattle  w 
taken  was  one  of  the  material  questii 
which  was  properly  submitted  to  the  ju 
under  all  of  the  evidence,  for  their  det 
ralnatlon.  Where  a  particular  motive  : 
the  crime  is  alleged  in  the  Information,  a 
the  evidence  justifies  the  jury  in  finding  tl 
such  motive  did  really  exist,  it  is  Immater 
whether  the  accused  had  additional  motlv 
It  is  sufficient  to  warrant  a  conviction  tf  I 
motive  which  is  alleged  in  the  informati 
is  proven.  From  the  evidence  the  jury  w< 
clearly  justified  in  finding  that  the  app 
lant  committed  the  crime  charged  in  the 
formation,  namely,  the  larceny  of  the  c 
tie;  therefore  whatever  other  motives 
may  have  had  would  be  wholly  immaterial 

[3]  Appellant  assigns  as  emw  the  refus 
of  the  trial  court  to  grant  him  a  separs 
trial.  This,  however,  was  in  the  sound  d 
cretlon  of  the  trial  court  Section  7860,  B< 
Codes,  as  amended  by  chapter  112,  Sei 
Laws  1911.  We  do  not  think  the  trial  con 
erred  in  refusing  to  grant  a  separate  tri 
in  this  case.  State  v.  Allen,  23  Idaho,  7T 
778,  131  Pac.  1112.     - 

[4]  Counsel  for  appellant  strenuously  I 
sists  that  the  trial  court  should  have  su 
mltted  the  codefendant's  case  to  the  Jui 
on  an  advisory  Instruction  to  acquit,  at  t! 
close  of  the  state's  case,  In  order  that  hogi 
might  have  been  acquitted  before  becomli 
a  witness  for  appellant,  and  seeks  to  prec 
cate  prejudicial  error  on  the  failure  of  tl 
trial  court  to  pursue  such  a  course.  It  a 
pears  from  the  record  that  at  the  close  i 
the  state's  case  counsel  for  appellant  movf 
the  court  for  an  advisory  Instruction  to  a 
quit  the  defendant  Logan  and  appellant.  Tl 
court  sustained  the  motion  as  to  the  defem 
ant  Logani  and  overruled  said  motion  as  I 
appellant.  The  court  asked  appellant's  a 
torney  to  pr^tare  the  instruction,  whereopc 
counsel  stated: 
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"I  tMnlc  the  court  can  put  it  in  as  good  lan- 
gnaee   as  any  counsel  tor  defendant." 

Tlie  court  then  gave  tbe  following  Instruc- 
tion: 

"Gentlemen  of  the  jury,  the  court  will  instruct 
you  at  this  time  that  m  your  further  consid- 
eration of  this  case  and  in  your  deliberations 
after  you  have  retired  for  final  deliberation 
yon  should  not  consider  the  defendant  Lloyd 
LoKan  as  connected  with  this  case,  and  you  are 
further  instructed  that  what  the  court  has  said 
to  you  with  respect  to  the  defendant  Uoyd 
Logan  ahonld  not  be  considered  by  you  In  any 
manner  or  to  any  degree  whatever  in  CMinec- 
tion  with  your  inTestigati<«  of  the  charge 
against  the  defendant  Smith  in  this  case,  but  is 
a  matter  entirely  independent  of  the  other  mat- 
ter, and  should  not  influence  you  in  any  way 
for  or  against  the  defendant  Smith." 

Whereupon  appellant's  counsel  stated: 
"That  is  satis&ctory  to  the  defendant*" 

OPhe  appellant,  through  his  counsel,  hay- 
ing indicated  that  he  was  satisfied  with  the 
instruction  given,  cannot  now  be  heard  to 
c<Knplaln  that  his  rights  In  this  respect  wer6 
not  protected. 

[5]  Appellant  assigns  as  error  the  failure 
of  the  court  to  inform  him  of  the  provisions 
of  section  7826,  Rev.  Codes,  which  section 
reads  as  follows: 

"Before  a  juror  is  called,  the  defendant  must 
be  informed  by  the  court,  or  under  its  direction, 
that  if  he  intends  to  challenge  an  individual  ju- 
ror he  must  do  so  before  the  jury  is  sworn." 

This  court  held  In  State  v.  Suttles,  13  Ida- 
ho, 88,  88  Paa  238,  and  State  y.  O'Brien,  13 
Idaho,  112,  88  Pac.  425,  that  the  record  need 
not  affirmatively  show  that  the  defendant 
was  instructed  as  to  his  right  to  challenge 
a  Juror  as  required  by  this  section.    And  In 
the  absence  of  any  showing  to  establish  the 
fact  as  to  whether  or  not  the  court  has  com- 
piled with  the  requirements  of  the  law  in  this 
respect,  the  presumption  is  that  the  court 
complied    therewith    and    discharged    every 
duty  tbe  statute  Imposed  upon  it  in  the  trial 
of  the  case.     This  places  the  burden  upon 
appellant  of  introducing  a  proper  and  satis- 
factory affirmative  showing  in  the  record, 
pointing  out  the  failure  of  the  court  to  so 
Inform  him.    We  do  not  think  that  the  rec- 
ord in  this  case  presents  a  sufficient  showing 
on  the  point  to  enable  this  court  to  review  it. 
However,  waiving  the  proper  presentation  of 
the  assignment,  appellant  has  not  shown  that 
he  was  prejudiced  by  the  failure  of  the  court 
to  so  inform  him,  if,  as  a  matter  of  fact,  the 
court  did  omit  to  so  inform  him.    Counsel 
for  appellant  have  cited  two  cases  in  support 
of  their  contmtlcMi.     People  v.  Monaghan, 
102  Cal.  229,  36  Pac.  611,  does  not  even  refer 
to  the  point    People  v.  Moore,  103  Cal.  608, 
87  Pac  510,  is  clearly  distinguishable  from 
the  case  at  bar.    In  the  Moore  Case  appel- 
lant bad  no  counsd  in  the  trial  court,  and 
did  not  exercise  the  right  of  c!ballenge,  the 
Court  in  that  case  saying: 

"There  is  nothing  in  the  record  to  show  that 
he  was  not  ijrejudiced  by  the  failure  of  tbe  court 
to  give  the  information  required  by  the  statute 
to  be  given ;  nothing  which  enables  us  to  avoid 
the  general  presumption  that  err<H:  is  prejudicial. 


•  •  *  The  general  rule  that  every  one  is  pre- 
sumed to  know  the  law  cannot  be  successfully  • 
invoked  in  a  criminal  case  against  a  statute 
which  provides  that  the  defendant  must  be  spe- 
cially instructed  as  to  what  the  law  is  on  a  par- 
ticular point" 

The  cases  reviewed  In  the  Moore  Case 
(People  V.  Mortier,  58  Cal.  266;  People  v. 
O'Brien,  88  Cal.  489,  26  Pac.  362 ;  People  v. 
Ellsworth,  92  Cal.  596,  28  Pac.  60i),  are  all 
to  the  effect  that  where,  as  in  this  case,  ap- 
pellant was  represented  by  counsel  on  the 
trial  and  exercised  his  right  to  challenge  ju- 
rors, he  is  not  prejudiced  by  the  neglect  of 
the  trial  court  to  advise  him  that.  If  be  in- 
tends to  challenge  an  individual  juror,  he 
must  do  so  before  the  jury  is  sworn, 

[7]  Many  of  appellant's  assignments  of  er- 
ror are  directed  against  the  Instructions  of 
the  court  as  given  and  the  refusal  to  give  re- 
quested Instructions.  We  will  confine  this 
portion  of  the  opinion  to  a  discussion  of  in- 
structions Nob.  11  and  16  as  given  by  the 
court    Instruction  No.  11  reads  as  follows: 

"Possession  of  prope*^  recentl^y  stolen,  if 
proven,  is  not  evidence  snincieut  of  itself  to  war- 
rant a  conviction.  It  is  merely  a  circumstance 
tending  to  show  guilt  which,  taken  in  connec- 
tion with  other  evidence,  is  to  determine  the 
question  of  guilt.  If,  however,  the  jury  believes 
beyond  a  reasonable  doubt  Uiat  the  property 
described  in  the  information  was  stolen,  and  was 
seen  ia  the  posmssicMi  of  the  defendant  soon  aft- 
er being  stolen,  the  failure  of  the  defendant  to 
account  for  such  possession  or  to  show  that  such 
possession  was  honestly  obtained  is  a  circum- 
stance tending  to  show  his  guilt;  and  the  de- 
fendant is  called  upon  to  explain  such  posses- 
sion, if  such  possession  has  been  proved,  in  or- 
der to  remove  the  effect  of  the  possession  as  a 
circumstance  to  be  considered  in  connection  with 
other  suspicious  facts,  if  the  evidence  disclosed 
any  such." 

This  instruction  was  sustained  by  this 
court  In  State  v.  Wright  12  Idaho,  212-217, 
218,  85  Pac.  493;  State  v.  Janks,  26  Idaho. 
567,  144  Pac.  779.  Some  Blight  changes  in 
the  wording  appear  in  the  instruction  as 
given  in  the  case  at  bar,  but  they  tend  to 
render  tbe  Instruction  more  favorable  to  the 
appellant. 
Instruction  No.  16  reads  as  follows: 
"I  further  instruct  you  that  under  the  law  of 
this  state  a  person  charged  with  the  commission 
of  a  crime  majr  testify  in  his  own  bejialf ;  yet 
the  defendant  is  under  no  obligation  to  do  so, 
and  his  neglect  to  do  so  shall  not  create  any 
presumption  against  him." 

Appellant  Insists  that  this  instruction  as 
given  is  erroneous  Ln  that  it  does  not  state 
the  law  as  fairly  for  tbe  defendant  as  the 
language  of  the  statute  upon  which  it  Is  bas- 
ed.   Section  8143,  Bev.  Codes,  la  as  follows: 

"A  defendant  in  a  criminal  action  or  proceed- 
ing to  which  he  is  a  party,  is  not,  without  his 
consent,  a  competent  witness  for  or  against  him- 
self. His  neglect  or  refusal  to  give  such  consent 
shall  not  in  any  manner  prejudice  him  nor  be 
used   against  him  on  the  trial  or  proceeding." 

This  court  held  In  State  v.  Levy,  9  Idaho, 
483,  75  Pac.  227,  that  It  was  not  error  to  in- 
struct the  jury  in  the  language  of  this  stat- 
ute. And  while  we  think  It  would  be  much 
better  to  give  the  instruction  in  tbe  language 
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of  the  statute  than  to  give  it  In  the  form 
used  In  Instruction  No.  16.  supra,  we  do  not 
feel  that  under  the  circumstances  ot  this 
case  the  Instmction  as  given  amounts  to  prej- 
udicial error. 

We  have  examined  the  instructions  given 
by  the  court  and  the  instructions  requested 
by  the  defendant  and  refused  by  the  court, 
and  are  satisfied  that  the  instructions  as 
given  fairly  and  fully  stated  the  law  applica- 
ble to  the  facts  and  circumstances  of  the 
case. 

Many  errors  are  assigned  on  questions 
arising  during  the  trial  as  to  the  admissibil- 
ity of  evidence.  We  have  carefully  examined 
the  record  in  this  regard,  and  without  dis- 
cussing these  numerous  errors  in  detail,  we 
have  to  say  that  we  have  found  no  preju- 
dicial error  in  the  record. 

The  judgment  therefore  is  affirmed. 

MORGAN  and  RICE,  JJ.,  concur. 


BASINGER  et  al.  v.  TAYLOR  et  al. 
(Supreme  Court  of  Idaho.    April  3,  1917.) 

1.  Eminent  Domain  €=»28  —  Waters  and 
Wateb   Courses  «=»140— Domestic   Usb— 

APPROPBIATION  —  GONSdTTUTIONAIj    PbOVI- 

sioNa 
Under  section  3  of  article  15  of  the  Consti- 
tution, those  Using  water  for  domestic  purposes 
have  a  preference  over  those  claiming  water  for 
any  other  use.     But  in  case  the  water  has  al- 
ready  been   appropriated    for   another   inferior 
use,  the  use  for  a  superior  purpose  is  subject  to 
the  provision  of  law  regulating  the  taking  of 
private  property  for  pubuc  use. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
-  main.  Cent.  Dig.  {  75.] 

2.  Waters  and  Wateb  Coubses  €=>133— Wa- 
ter Rights— Permit. 

A  permit  issued  by  the  state  engineer  is  not 
a  water  right,  and  Is  not  in  itself  evidence  of 
appropriation  of  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  146.] 

3.  Waters  and  Water  Copbses  4s>143  — 
Right  to  Use  of  Water- Decree. 

Under  a  pleading  claiming  title  to  the  public 
waters  of  this  state,  a  decree  must  be  based  up- 
on the  amount  of  water  actually  diverted  and 
applied  to  beneficial  use. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
fuer  Courses,  Cent  Dig.  S  152.] 


Will 


4.  WATfeRS  AND  Water  Courses  «=>140— Ap- 
propriation—Pbiobities— Relation. 

An  appropriator  of  water,  who  seeks  to  in- 
voke the  doctrine  of  relation,  in  order  that  the 
date  of  priority  of  his  appropriation  shall  re- 
late back  to  the  date  of  the  initiation  of  bis  ap- 
propriation, must  show  a  substantial  compli- 
ance with  all  the  provisions  of  the  statute,  and 
also  final  consummation  of  the  appropriation  as 
defined  by  the  statute,  and  can  mvoke  the  doc- 
trine only  to  the  extent  of  the  completion  of 
such  appropriation. 

5.  Waters  and  Water  Courses  <S=»152{.^)— 
Water  Rights— Divebbion-Injunction. 

The  bolder  of  a  permit  issued  by  the  state 
engineer  for  the  appropriation  of  water  is  not 
entitled  to  an  injunction  to  prevent  the  diver- 
sion of  waters  from  a  stream,  unless  he  shows 


that  he  is  in  a  position  to  make  beneficial  nse  of 
such  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  106,  157.J 

6.  Waters   and    Wateb   Courses  ^=3145  — 

Pulce  of  Diversion— Change. 
A  person  entitled  to  the  use  of  water  maj 
change  the  place  of  diversion,  if  others  are  nut 
injured  by  such  change.  The  right  to  chanse 
the  place  of  diversion  is  subject  to  the  protectios 
of  the  rights  of  other  approprlators  from  tbr 
stream. 

[Kd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  20.] 

Budge,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Custer  Coon- 
tf;  J.  M.  Stevens,  Judge. 

Action  by  Perry  Baslnger  and  others  to 
quiet  title  to  the  use  of  wa'ter  as  against  h. 
K.  Taylor  and  R.  L.  SutcUfle,  water  master 
of  Little  Lost  River  district,  in  which  Sa- 
mantba  3.  Taylor  and  another  Intervened  and 
filed  a  cross-complaint.  Decree  that  plain- 
tiffs, except  the  Blaine  County  Irrigation 
Company,  were  entitled  in  common  to  a  cer- 
tain measurement  of  water,  subject  to  rigbt^ 
of  defendants  Taylor  to  water  for  domestic 
use,  and  plaintiffs  appeaL  Decree  reversed, 
and  new  trial  ordered. 

Eansbrough  &  Gagon,  of  Blackfoot,  anj 
Holden  &  Holden,  of  Idaho  Falls,  for  api>ei- 
lants.  Clark  &  Brodhead  and  Hlggins  &  Am- 
brose, all  of  Mackay,  and  Barber  &  Davisou. 
of  Boise,  for  respondents. 

RICEk  J.  This  action  was  instituted  tu 
quiet  title  to  the  waters  of  Dry  creek,  in  Cus- 
ter county,  and  to  restrain  the  defendant  Sut- 
cllffe,  as  water  master,  from  Interfering  with 
the  rights  of  plaintiffs  below,  appellants  here 
All  of  the  appellants,  except  the  Blaine  Coun- 
ty Irrigation  Company,  were  farmers  who 
had  used  water  from  said  creeic  for  many 
years  for  the  irrigation  of  their  lands.  Tber 
bad  diverted  their  water  from  said  Dr}- 
creek,  across  low  land  and  gravel  bars, 
through  a  ditch  known  as  "Farmers'  dltcb,'° 
and  discharged  the  same  into  Wet  creek  at  a 
point  about  a  mile  and  a  half  distant  from 
the  place  of  diversion. 

On  July  6,  1907,  the  district  court  decreed 
these  farmers  to  be  entitled  to  the  use  of  22 
second  feet  of  the  waters  of  Dry  creek. 
About  June  1,  1908,  respondent  Taylor  locat- 
ed on  Dry  creek  and  began  to  prepare  hk 
lands  for  cultivation.  The  same  summer  be 
constructed  a  ditch  leading  out  of  Dry  creek 
a  short  distance  alxtve  the  Farmers'  dltcti. 
On  October  29,  1910,  appellant  Blaine  County 
Irrigation  Company  made  application  for 
and  received  permit  from  the  state  engineer 
for  150  second  feet  of  the  water  from  Dry 
creek.  This  company  began  the  construction 
of  a  pipe  line  to  divert  water  from  the  creeic 
about  7  miles  above  respondent's  point  of  di- 
version. In  July,  1912,  the  pipe  line  was 
completed  and  water  diverted  from  Drj 
creek  Into  Corral  creek,  a  tributary  of  Wet 


£s»For  otber  cases  see  same  tople  and  KEY-l^MBES  In  all  Key-Numbered  Digest^  and  Indexes 
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creek.  At  this  time  tbe  appellants,  wbo  bad 
used,  the  Farmers'  dltcb,  by  agreement  wltb 
tbe  BlxOne  County  Irrigation  Company, 
changed  their  point  of  diversion  to  the  Intake 
of  the  pipe  Une.  By  tbe  terms  of  tbe  agree- 
uient  tbelr  water  was  thereafter  to  be  divert- 
ed through  the  pipe  line,  and  theuce,  by  way 
of  Corral  creek  and  Wet  creek,  to  the  place 
Into  which  tbelr  water  had  formerly  been 
discharged. 

The  trial  court  In  Its  decree  adjudged  that 
all  appellants,  except  the  Blaine  County  Ir- 
rigation Company,  were  entitled  in  common 
to  22  second  feet  of  the  waters  of  Dry  creek, 
subject  only  to  the  right  of  tbe  respondents 
E.  K.  Taylor,  Samantha  J.  Tajlor,  and  J.  B. 
Taylor  to  water  for  domestic  use,  and  that 
such  respondents  were  entitled  at  all  times 
to  have  delivered  at  their  point  of  diversion 
sufficient  water  from  Dry  creek  for  domestic 
uses  and  culinary  purposes,  and  to  have  flow 
in  the  natural  channel  of  said  stream  a  suffi- 
cient quantity  of  said  waters  to  furnish  tbe 
snme  at  their  point  of  diversion  in  good, 
Iicaltby,  and  normal  state. 

(I]  It  is  admitted  that  in  poiht  of  time  the 
right  of  all  appellants,  excepting  the  Blaine 
County  Irrigation  Company,  is  superior  to 
any  right  the  respondents  may  have  for  do- 
mestic and  culinary  purposes,  and  that  their 
right  by  reason  of  the  application  of  tbe  wa- 
ter to  a  beneficial  use,  and  the  decree  of  the 
district  court,  has  become  a  vested  right.  It 
is  clear  that,  under  the  Constitution,  those 
using  water  for  domestic  purposes  have  tbe 
preference  over  those  claiming  for  any  other 
imrpose ;  but  the  usage  for  such  superior  pur- 
Pose  is  subject  to  the  provisions  of  section  14 
of  article  1  of  the  Constitution,  regulating 
tbe  taking  of  private  property  for  public  use. 
In  the  case  of  Montpelier  Milling  Co.  v.  City 
of  Montpelier,  18  Idaho,  212,  at  page  219, 113 
Pac.  741,  at  page  743,  the  court  said: 

"It  clearly  was  the  intention  of  the  framers 
of  the  Constitution  to  provide  that  water  pre- 
viously appropriated  for  manufacturing  purpos- 
es may  be  taken  and  appropriated  for  domestic 
use,  upon  due  and  fair  compensation  therefor. 
It  certainly  could  not  have  been  tbe  intention 
of  tbe  framers  of  tbe  Constitution  to  provide 
that  water  appropriated  for  manufacturing  pur- 
poses could  thereafter  arbitrarily  and  without 
compensation  be  appropriated  for  domestic  pur- 
poses. This  would  manifestly  be  Unjust,  and 
clearly  in  contravention  of  the  provisions  of 
this  section,  which  declare  that  the  riglit  to  di- 
vert and  appropriate  tbe  unappropriated  waters 
of  any  natural  stream  for  beneficial  use  shall 
sever  be  denied,  and  that  priority  of  appropria- 
tion shall  give  the  better  right. 

The  decree  of  tbe  trial  court  in  this  case, 
if  allowed  to  take  effect,  may  operate  to  de- 
prive apt)ellant  water  users  of  tbelr  proper- 
ty, without  compensation,  to  tbe  extent  that 
they  may  be  deprived  at  certain  seasons  of 
the  year  of  the  amount  of  water  necessary 
(or  the  domestic  use  of  respondents.  We 
think  the  decree,  in  that  respect,  is  in  contra- 
vention of  section  3  of  article  15,  and  section 
14  of  article  1,  of  the  Constitution.  Mont- 
pelier Milling  Ca  v.  City  of  Montpelier,  su- 


pra; Town  of  Stirling  v.  Ditch  Co.,  42  Colo. 
421.  94  Pac.  339,  15  L.  B.  A.  (N.  S.)  238.  Re- 
spondents, however,  contend  that  they  have 
shown  an  adverse  use  to  the  waters  of  Dry 
creek  for  domestic  purposes  for  a  period  in 
excess  of  5  years.  We  think  the  evidence 
falls  to  show  an  adverse  appropriation  by  re- 
spondents for  domestic  purposes,  and  re- 
spondents could  not  claim  as  riparian  pro- 
prietors. Drake  v.  Earhart,  2  Idaho  (2 
Hash.)  750,  23  Pac.  541;  Hutchinson  v.  Wat- 
son Ditch  Co.,  16  Idaho,  ^84,  101  Pac.  1039, 
133  Am.  St.  Bep.  125. 

This  is  not  a  proceeding  to  condemn  the 
property  of  appellant  water  users  and  sub- 
ject tbe  same  to  a  higher  and  more  beneficial 
use,  but  an  action  to  quiet  title.  The  trial 
court,  therefore,  erred  in  its  first  and  sec- 
ond concluslous  of  law,  to  the  effect  that  re- 
spondents were  entitled  at  all  times  to  have 
delivered  at  their  point  of  diversion  sufficient 
water  for  domestic  uses  and  culinary  pur- 
poses, and  the  decree  based  thereon  is  erro- 
neous. 

[2]  Respondent  E.  K.  Taylor  was  made 
party  defendant  In  the  original  action,  and 
respondents  Samantha  J.  Taylor  and  J.  B. 
Taylor  intervened  in  the  action.  By  their 
cross-complalnts  each  respondent  alleges  title 
to  6.4  second  feet  of  the  waters  of  Dry  creek, 
diverted  at  or  near  the  center  of  section  13, 
township  10  N.,  range  25  B.  B.  M.,  which  said 
waters  were  first  diverted  from  said  creek 
on  June  1,  1908,  and  conducted  by  means  of 
irrigation  'works  to  and  used  upon  certain 
described  lands.  Tbe  Interveners  did  not  al- 
lege any  privity  of  title  or  estate  between 
themselves  and  defendant  E.  K.  Taylor. 
Elach  respondent  alleges  that  he  has  been 
gradually  Increasing  bis  Irrigation  works 
from  year  to  year  since  June  1,  1908,  until 
the  beginning  of  the  iTTigatlon  season  of 
1913,  at  which  time  he  was  diverting  and 
using  upon  bia  said  lands  a  certain  amount 
of  water.  To  sustain  his  title  respondent  E!. 
K.  Taylor  introduced  in  evidence  permit  No. 
2929,  issued  by  the  state  engineer  on  applica- 
tion of  L.  L.  Folsom,  dated  April  11,  1907, 
and  certificate  of  tbe  state  engineer,  dated 
November  8,  1913,  to  the  effect  that  H.  K. 
Taylor,  holder  of  permit  No.  2929,  bad  fully 
complied  with  the  provisions  of  tbe  laws  of 
the  state  of  Idaho  relating  to  the  completion 
of  the  works  of  diversion  set  out  and  de- 
scribed in  said  permit,  and  tliat  the  said 
works  were  adequate  for  diverting  and  con- 
veying to  the  place  of  intended  use  15  second 
feet  of  the  waters  of  said  Dry  creek.  Re- 
spondents Samantha  J.  Taylor  and  J.  B.  Tay- 
lor neither  by  allegation  nor  proof  show  any 
interest  in  such  permit. 

The  briefs  on  file  in  this  case  devote  much 
space  to  a  discussion  of  respondent's  title  to 
permit  No.  2929.  It  appears  from  the  ex- 
hibits in  the  case  that  Ii.  L.  Folsom  conveyed 
permit  No.  2929  to  the  Custer  County  Land 
&  Irrigation  Company  by  deed  dated  Febru- 
ary 18,  1908.    The  Custer  County  hajt^  ft 
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Irrigation  Company,  In  September,  1908,  con- 
veyed the  said  permit  to  Ben  B.  Herrey.  In 
March,  1909,  Ben  B.  Hervey  conveyed  to  the 
Spokane-Idaho  Irrigation  &  Power  Company, 
Limited,  permits  Nos.  3924,  2929,  and  4092, 
Issued  by  the  state  engineer  of  the  state  of 
Idaho,  with  other  property,  "saving  and  ex- 
cepting a  sufficient  quantity  of  said  water 
and  water  rights  to  Irrigate  1,920  acres  of 
land,  heretofore  expressly  reserved  and 
granted  unto  E.  E.  Taylor."  Defendant  Tay- 
lor testified  that  prior  to  settling  upon  the 
lands,  occupied  by  him,  to  whldi  he  diverted 
the  waters  of  Dry  creek,  he  had  had  an 
agreement  with  L.  L.  Folsom,  or  the  Custer 
County  Land  &  Irrigation  Company,  as  a  re- 
sult of  which  a  deed  had  been  executed  to 
him  of  permit  No.  2929  and  placed  In  escrow 
In  a  bank  at  Boise,  Idaho ;  that  he  had  made 
the  payments  called  for  by  the  terms  of  the 
escrow  agreement,  and  had  arranged  to  con- 
vey his  rights  to  Hervey,  with  the  reserva- 
tion of  sufficient  water  for  his  own  needs; 
that  upon  calling  upon  the  escrow  holder  for 
the  delivery  of  the  deed  the  same  could  not 
be  found,  and  thereupon,  by  mutual  agree- 
ment, the  Custer  County  Land  &  Irrigation 
Company  conveyed  direct  to  Hervey,  and 
Hervey  conveyed  to  the  Spokane  Company 
with  the  reservation  set  out  above.  Admit-, 
ting  the  facts  to  be  as  above  outlined,  they 
fall  to  show  any  conveyance  of  title  to  re- 
spondent E.  K.  Taylor.  The  statement,  re- 
serving a  "sufficient  quantity  of  said  water 
and  water  rights  to  irrigate  1,920  acres  of 
land,  heretofore  expressly  reserved  and  grant- 
ed unto  E.  K.  Taylor,"  is  merely  descriptive 
of  the  reservation,  and  Is  not  a  grant  to 
Taylor.  The  appellants,  not  being  parties  to 
any  of  the  above-enumerated  conveyances, 
are  not  affected  by  the  reservation. 

Without  reference  to  the  question  of  title, 
however,  respondent  Taylor  could  not  rely 
upon  permit  No.  2929  In  this  case.  The  Is- 
sue presented  by  his  cross-complaint  Is  own- 
ership of  a  water  right,  and  on  this  issue 
the  holding  of  a  permit  from  the  state  en- 
gineer. In  and  of  Itself,  has  no  probative 
force.  A  i>ermlt  from  the  state  engineer  Is 
not  a  water  right,  and  this  court  has  held 
that  it  is  not  an  apprc^riation  of  the  pub- 
lic waters  of  the  state  and  Is  not  real  prop- 
erty. Speer  v.  Stephenson,  16  Idaho,  707, 
p.  716,  102  Pac.  865;  Ada  County  Farmers' 
Irrigation  Co.  v.  Farmers'  Canal  Co.,  6  Ida- 
ho, 793,  51  Pac.  990,  40  L.  B.  A.  485.  A  per- 
mit merely  expresses  the  consent  of  the  state 
that  the  holder  may  acquire  a  water  right, 
and  If  the  holder  of  the  permit  substantially 
compiles  with  all  the  requirements  of  the 
statute,  to  and  Including  the  actual  applica- 
tion of  the  water  to  the  beneficial  use  speci- 
fied in  the  application  for  the  permit,  he  may 
become  the  owner  of  a  water  right,  the  priori- 
ty of  which  will  relate  back  to  the  date  of 
the  permit;  but  until  all  the  requirements 
have  been  complied  with,  Including  the  ac- 


tual application  of  the  water,  tire  holder  of 
the  permit  has  nothing  bat  an  Indioate 
right.  Proof  of  ownership  of  a  permit  will 
not  sustain  a  decree  fonnded  upon  a  plead- 
ing alleging  ownership  of  water.  After  tbe 
holder  of  a  permit  has  fulfilled  all  the  re- 
quirements of  the  statute,  and  made  proof 
to  the  state  engineer  that  be  has  put  the  wa- 
ter to  the  beneficial  use  for  which  the  di- 
version was  Intended,  he  is  entitled  to  i 
license  from  the  state  engineer  conflrminj 
such  use.  Section  3261,  Rev.  Codes.  Under 
the  provisions  of  section  3262,  such  license 
Is  prima  fade  evidence  of  a  water  right ;  bat 
no  certificate  Issued  by  the  state  engineer 
prior  to  the  Issuance  of  such  license  Is  made 
prima  facie  evidence  of  a  water  right 

In  the  case  of  Washington  State  Sugar  Co. 
V.  Goodrich,  27  Idaho,  38,  147  Pac.  1073, 1077, 
this  court  said : 

"The  granting  by  the  state  engineer  of  a  per- 
mit for  the  right  to  use  the  waters  of  thii 
state,  in  and  of  itself  secures  to  the  applicant 
no  right  to  the  use  of  the  waters  applied  for  in 
said  permit,  unless  there  be  a  substantial  com- 
pliance with  ^ch  and  every  provi^on  of  tbe 
statute  relating  to  or  in  any  manner  alfectine 
tbe  issuance  of  such  permit  and  a  f  ulfillmeot  o! 
the  conditions  and  Umitations  therein;  but  a 
compliance  with  the  conditions  and  limitations 
prescribed  in  such  permit  initiates  a  right  to  the 
use  of  the  water  in  the  applicant,  and  said  ri^ht 
then  becomes  a  vested  one,  and  dates  back  to  the 
issuance  of  said  permit." 

[3, 4]  By  granting  respondents  a  decree  to 
15  second  feet  of  water,  dating  from  April 
11,  1907,  the  court  seems  to  have  been  of  the 
opinion  that  respondents  were  entitled  to  the 
benefit  of  the  doctrine  of  relation,  and  that 
their  right  for  the  full  amount  of  water 
which  their  works  were  capable  of  diverting 
would  date  from  the  time  of  tbe  application 
for  the  permit  We  do  not  think  that  the 
respondents  in  this  case  were  entitled  to  the 
benefit  of  the  doctrine  of  relation,  llie  first 
statute  passed  in  Idaho  Territory  relating  to 
water  rights  was  enacted  February  10,  188L 
Laws  1880-Sl,  p.  267.  This  was  followed  by 
the  act  of  February  25,  1899.  Lews  1899,  p. 
380.  From  the  time  of  the  passage  of  tbe 
act  of  February  10,  1881,  to  the  act  of  March 
11,  1903  (Laws  1903,  p.  223),  there  wag  in 
force  In  Idaho  a  statute  requiring  notice  to 
be  posted  and  recorded  by  those  who  desire 
to  initiate  a  claim  for  water  or  water  rights, 
and  requiring  diligence  on  the  part  of  the 
claimants  In  order  that  the  doctrine  of  re- 
lation might  be  invoked  for  their  benefit 
Both  the  acts  of  1881  and  1899  provided  that 
by  completion  of  works  was  meant  the  con- 
ducting of  water  to  the  place  of  intended  use, 
and  they  further  provided  that  by  compllanoe 
with  the  rules  prescribed  tn  the  statutes  the 
claimants'  right  to  use  the  water  would  re- 
late back  to  the  time  the  notice  was  posted. 
Both  acts  also  provided  that  failure  to  com- 
ply with  such  rules  deprived  the  claimants  of 
the  right  to  the  use  of  the  water  as  against 
a  subsequent  claimant  who  complied  there- 
with, with  a  single  etceatifm,  nam^,  that 
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all  dltcbes,  canals,  or  other  works  which  had 
been  made  and  constructed  prior  to  the  pas- 
sage of  the  acts,  by  means  of  whidi  the  wa- 
ter of  any  stream  had  been  diverted  and  ap- 
plied to  a  beneficial  use,  must  be  taken  to 
have  secnred  the  right  to  the  water  claim- 
ed to  the  extent  of  the  quantity  which  said 
works  vrere  capable  of  conducting  and  not 
exceeding  the  quantity  claimed,  without  re- 
gard to  or  compliance  with  the  requirements 
of  the  statute. 

In  the  face  of  these  statutes  no  one  was 
entitled    to  invoke  the  doctrine  of  relation 
who  failed  to  comply  with  the  requirement? 
of  the  statute,  with  the  exception  above  stat- 
ed.   2  Kinney  on  Irrigation  &  Water  Rights, 
p.  1299 ;    Pyke  v.  Bunudde,  8  Idaho,  487,  69 
Pac  477 ;  Crane  Falls  Power  &  Irrigation  Co. 
V.  Snake  River  Irrlgatlcxi  Co.,  24  Idaho,  63, 
133  Pac  655.    The  act  of  19(B  prescribed  cer- 
tain lintitations  In  the  matter  of  diligence  In 
the  prosecutitm  of  the  work,  and  provided 
that  application  to  a  beneficial  use  was  nec- 
essary to  complete  the  appropriation  of  pub- 
lic waters  of  the  state.    The  doctrine  of  re- 
lation cannot  be  invoked  by  a  person  alleg- 
ing title  to  a  water  right,  and  asking  that  his 
title  be  quieted,  untU  the  final  consummation 
of  the  appr<9riation  as  defined  by  statute, 
and  can  lie  Invoked  only  to  the  extent  of  the 
completion  of  the  aiHprqprlatlon.     2  Elinney 
on  Irrigation  &  Water  Bights,  p.  1290 ;   Ben- 
nett T.  Nonrse,  22  Idaho,  249,  126  Pac  1038; 
Cole  T.  Logan,  24  Or.  304.  83  Pac.  668.    Un- 
der the  acts  of  1881  and  1899,  the  appropria- 
tion was  completed  uxmn  the  completion  of 
the  irrigation  works  and  conducting  of  the 
water  through  the  same  to  the  point  of  In- 
tended use,  and  to  the  extent  of  the  carrying 
capacity  of  the  works,  subject,  however,  to 
its  being  lost  by  failure  to  apply  the  water  to 
a  beneficial  use  within  a  reasonable  time. 
Under  the  law  of  1903  no  appropriation  is 
ccxnplete  until  the  water  has  been  applied  to 
a  benefidal  use,  and  it  follows  that  no  ap- 
propriation can  exceed  the  amount  of  water 
80  applied. 

It  is  clear  that  under  the  cross-complaints 
in  this  action  any  decree  to  the  respondents 
must  be  based  ui)on  the  amount  of  water 
actually  diverted  and  applied  to  a  beneficial 
use.  Pyke  v.  Bumside,  supra.  It  seems  that 
no  objection  was  offered  to  the  action  of  the 
court  In  grouping  the  rights  of  all  respond- 
ents and  so  decreeing  the  water.  There  was 
testimony  to  the  effect  that  at  the  time  of  the 
commencement  of  the  suit,  or  at  least  at  the 
time  of  the  diversion  of  water  by  appellant 
company,  remtondents  had  under  cultivation 
^0  acres  of  land,  and  60  acres  additional 
ready  for  cnltlvatlou.  There  was  some  tes- 
timony to  the  effect  that  an  inch  of  water 
per  acre  was  necessary  to  the  proper  Irriga- 
tion of  such  land.  Under  the  most  favorable 
view  of  the  evidence,  respondent  could  not  be 
entitled  to  a  decree  for  more  than  6  second 
Itet.   The  decree  awarding  respondeat  B.  K. 


Taylor,  and  Interveners  Samantha  3,  Taylor 
and  J.  B.  Taylor,  16  second  feet  of  the  wa- 
ters of  Dry  creek,  with  date  of  priority  as 
of  April  11,  1907,  Is  erroneons,  and  not  sus- 
tained by  the  evidence. 

[S]  The  appellant  Blaine  County  Irriga- 
tion Company  sets  out  the  permit  of  the 
state  enghieer  under  which  it  is  operating. 
Appellant  claims  that  by  diverting  the  wa- 
ters of  Dry  creek  at  the  point  of  Intake  of 
Its  pipe  line  a  great  saving  of  water  Is 
made;  that  between  the  Intake  of  the  pipe 
Une  and  the  outlet  of  the  Farmers'  -  ditch, 
where,  it  formerly  emptied  Into  Wet  creek, 
there  was  a  loss  of  about  60  per  cent  of  the 
water  flowing  down  Dry  creek  and  through 
the  Farmers'  ditch,  and  that,  baving  effected 
this  saving,  they  were  entitled  to  the  same. 
The  evidence  showed  that  more  than  50  per 
cent,  of  the  loss  occurred  in  the  Farmers' 
ditch  and  about  10  per  cent  in  the  creek  it- 
self. It  appears  that  the  farmers  taking 
water  through  the  Farmers'  ditch  had  their 
water  measured  to  them  at  a  point  near 
where  it  was  discharged  from  fie  ditch  Into 
Wet  creek.  The  decree  of  the  court  in  1907 
did  not  designate  the  point  at  which  their 
water  should  be  measured.  This  court  has 
held  that  water  appropriated  for  Irrigation 
purposes  must  be  measured  to  the  claimant 
at  the  point  of  diversion.  Stickney  v.  Han- 
rahan,  7  Idaho,  424,  63  Pac.  189;  Bennett  v. 
Lewis,  supra.  It  may  be  that  the  decree  of 
22  second  feet  of  water  to  the  farmers  is  not 
a  final  limitation  of  their  rights  to  22  sec- 
ond feet  at  the  point  of  diversion  from  Dry 
creek,  but  in  the  absence  of  a  modification 
of  that  decree  we  do  not  think  the  court 
would  be  Justified  to  holding  that  they  would 
be  entitled  to  divert  more  than  22  second 
feet  Moreover,  appellant  company  has  not 
shown  Itself  in  position  to  Insist  on  this 
point  The  evidence  fails  to  show  that  the 
appellant  company  has  made  a  beneficial  use 
of  this  water,  or  Is  in  a  position  to  do  so; 
the  evidence  merely  showing  tluit  this  com- 
pany has  diverted  water  from  Dry  creek. 
In  order  for  appellant  company  to  maintain 
its  action  for  an  injunction  under  its  per- 
mit, It  must  not  only  show  a  substantial 
compliance  with  all  the  requirements  of  the 
statutes,  but  also  that  It  is  in  a  position  to 
tipply  the  water  it  diverts  to  a  beneficial  use. 
See  Sandpoint  etc.,  Co.  v.  Panhandle,  etc., 
Co.,  11  Idaho,  405,  83  Pac.  347. 

The  question  of  the  rights  of  the  respond- 
ents and  appellant  irrigation  company,  under 
their  respective  permits,  In  case  title  thereto 
Is  shown,  Is  not  before  the  court  under  the 
pleadings  In  this  case.  Under  proper  allega- 
tions, actions  may  be  Instituted  for  the  pro- 
tection of  rights  initiated  by  permlta 

((]  In  this  action  appellants  also  ask  that 
the  right  of  those  taking  water  through  the 
Farmers'  ditch  to  change  their  point  of  di- 
version be  confirmed.  Under  the  statute 
their  point  of  diversion  may  be  changed, 
provided  such  change  causes  no  Injijzy  to 
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any  other  approprlator  of  water.  Respond- 1 
ents  are  tbe  only  parties  who  could  claim 
to  be  Injured  in  this  case.  Their  rights  must 
be  determined  in  this  action,  and  when  so 
determined  must  be  protected.  A  sufficient 
amount  of  water  must  be  permitted  to  flow 
down  the  creek  to  the  point  of  diversion  of 
respondents  to  satisfy  their  rights  according 
to  their  respective  priorities.  Subject  to 
rights  of  respondents,  the  appellants  are  en- 
titled to  change  their  point  of  diversion. 

The  decree  of  the  trial  court  must  be  re- 
versed, and  a  new  trial  ordered.  No  costs 
awarded  on  this  appeal. 

MOBGAN,   X,  concurs. 

BUDGE,  a  J.  (dissenting).  1  am  unable  to 
concur  in  that  portion  of  the  opinion  which 
holds  that,  under  the  evidence,  respondent  E. 
K.  Taylor  has  not  shown  any  right  to  op- 
erate under  permit  No.  2929.  No  one  claim- 
ing under  this  permit  has  disputed  Taylor's 
right  thereunder,  and  the  undisputed  testi- 
mony of  Taylor  is  to  the  effect  that  he  pur- 
chased rights  under  this  permit;  that  the 
deed  conveying  the  same  was  made  out  and 
placed  In  escrow,  to  be  delivered  upon  the 
completion  of  Taylor's  payment  therefor  to 
his  grantor:  that  he  completed  all  the  pay- 
ments, but  that  upon  demanding  the  deed  in 
escrow  it  could  not  be  found;  and  that  by 
mutual  agreement  the  rights  which  Taylor 
had  purchased  fropi  his  grantor  were  convey- 
ed directly  from  Taylor's  grantor  to  Taylor's 
grantee,  reserving  therefrom  certain  rights  to 
Taylor  under  the  permit.  Taylor's  evidence 
Is  corroborated  by  the  transfer  from  Ben  E. 
Hervey  to  the  Spokane  Irrigation  &  Power 
Company,  Limited,  "saving  and  excepting  a 
sufficient  quantity  of  said  water  and  water 
rights'  to  irrigate  1,920  acres  of  land  hereto- 
fore expressly  reserved  and  granted  unto  E. 
K.  Taylor."  While  it  is  true  that  this  lan- 
guage Is  merely  descriptive  of  the  reservation, 
and  does  not  constitute  a  grant  to  Taylor,  it 
is  evidence  clearly  corroborating  Taylor's 
statement  that  a  grant  had  theretofore  been 
made  to  Taylor. 

This  entire  action  is  equitable  in  its  nature, 
and  it  is  one  of  the  fundamental  maxims  of 
equity  that  equity' regards  that  as  done  which 
ought  to  be  done.  Pom.  Eq.  Jur.  (3d  Ed.)  vol. 
1,  $1  i>63-377,  Inclusiye,  and  numerous  cases 
there  cited..  The  facts  and  circumstances  in 
evldepce  touching  Taylor's  right  under  per- 
mit No.  2929  lead  to  but  one  conclusion ;  that 
Is,  that  E.  K.  Taylor  ought  to  have  been 
granted  a  right  to  operate  under  permit  No. 
2929,  and  in  equity  this  right  is  as  complete 
as  though  the  grant  were  actually  made  in 
form.  All  persons  claiming  under  permit  No. 
2929  concede  Taylor's  Interest  and  rights 
thereunder.  No  one  else  has  a  right  to  com- 
plain, and  his  rights  under  the  permit  can 
only  be  questioned  for  noncompliance  with 
the  law  thereunder,  and  while  it  is  true  that 


(be  lands  described  In  permit  No.  2929  co 
only  a  portion  of  the  Taylor  lands,  tli>e  ' 
tiflcate  of  completion  of  tite  works  iss 
by  the  state  engineer  to  Taylor  clearly 
scribes  all  of  the  lands  of  the  Taylors^  ' 
fact  that  all  of  the  Taylors'  lands  were 
clearly  described  In  the  permit,  or,  in  ot 
words,  the  fact  that  they  actually  appl 
the  water  to  lands  different  than  those 
scribed  in  the  permit,  would  be  immater 
Mahoney  v.  Neiswanger,  6  Idaho,  750,  59  E 
561.  Under  the  statute  the  state  engineer  1 
authority  to  grant  a  certiflcate  of  compIeC 
of  works  for  lands  different  from  those 
scribed  in  tbe  permit.  The  state  engio 
Is  a  public  officer,  and  tbe  presumption 
that  his  acts,  within  the  line  of  his  dutl 
are  regular,  and  in  the  absence  of  any  sbt 
tag  that  the  permit  had  been  amended  1 
presumption  Is  that  all  of  the  regular  eti 
have  been  compiled  with. 

Nor  Is  it  correct  to  say  that  the  permit 
and  of  Itself  has  no  probative  fon*.  Tr 
a  permit  is  not  a  water  right;  but  it  d< 
give  any  lawful  holder  of  the  permit,  or 
Interest  thereunder,  the  right  to  proceed  wi 
reasonable  diligence  and  In  compliance  w1 
the  statute  to  mature  the  water  right.  ' 
hold  that  a  permit  has  no  probative  foi 
would  be  tantamount,  when  pursued  to 
logical  result,  to  holding  that  a  person  con 
get  no  rights  under  the  statute  which  any « 
proprlator  would  be  bound  to  respect  un 
the  holder  of  the  permit  was  In  position 
show  that  he  had  fully  complied  with  t 
law  In  every  respect  and  completed  his  a 
proprlation  by  applying  it  to  a  beneficial  ui 
Sandpoint,  etc.,  Co.  v.  Panhandle,  etc.,  0 
11  Idaho,  405,  83  Pac.  347 ;  Speer  v.  Stephe 
son,  16  Idaho,  707,  714,  716,  102  Pac.  36: 
'Washington  Sugar  Co.  v.  Goodrich,-  27  Idal 
26,  147  Pac.  1073. 

The  evidence  touching  the  rights  of  tl 
Taylors  and  their  use  of  water  and  the  r 
lation  existing  between  E.  K.  Taylor,  on  tl 
one  hand,  and  Samantha  J.  and  J.  B.  Taylo 
on  the  other  hand,  and  the  pleadings  in  th 
respect  appear  to  be  incomplete.  The  pleai 
ings  should  be  amended  to  promote  the  enc 
of  Justice  in  this  case,  in  order  that  tbe  trli 
court  may  receive  evidence  In  support  ( 
their  respective  claims  and  award  a  Jndi 
ment  in  proper  form,  which  would  adequate! 
protect  the  rights  of  the  parties  under  tb 
law  and  the  facts. 

Independent  of  the  discussion  tondiln 
Taylor's  rights  under  permit  No.  2929,  I  u 
of  the  opinion,'  imder  the  facts  of  this  csr 
that  the  appropriation  of  the  Taylors  sbooli 
be  found  to  be  complete  to  the  right  to  th' 
use  of  all  the  unappropriated  water  flowini 
In  Dry  creek,  to  the  capacity  of  their  ditch 
not  theretofore  appropriated  by  the  Individ 
ual  plaintiffs,  for  the  reason  that  tbe  evi 
deuce  conclusively  shows  that  the  Taylon 
had  constructed  their  ditch  of  sufficient  ^ 
and  capacity  to  carry  all.  of  the  unappiwri- 
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ated  'water,  and  had  actually  diverted  the ' 
siune  and  delivered  it  to  tlie  point  of  Intend- 
ed use,  some  tlrae  during  tlie  season  of  190S, 
and  a  long  time  prior  to  the  date  of  the  per- 
mit held  by  the  Blaine  County  Irrigation 
Company.  And  I  think  the  evidence  bears 
out  tbe  statement  that  the  Blaine  County 
Irrigation  Company  intended  to  secure  its 
supply  of  water  from  flood  waters,  to  be  by 
it  conserved  In  a  reservoir  for  sale  and  dis- 
tribution. The  completlmi  of  the  ditch  by  the 
Taylors  and  the  diverting  of  the  water  to  the 
point  of  intended  use  vested  In  t^em  a  prop- 
erty right  in  the  use  of  the  water,  whldi 
could  only  be  divested  by  condemnation  for 
a  blgber  use  or  lost  by  abandonment.  To 
permit  them  to  be  deprived  of  such  a  vested 
property  right  in  any  other  manner  would 
clearly  violate  the  Constitution  and  laws  of 
this  state. 

It  is  not  necessary  for  an  apprbprlator  to 
follow  the  procedure  provided  by  statute  In 
order  to  acquire  a  valid  water  right  which 
will  toe  good  as  against  all  subsequent  appro- 
priators.  One  who  actually  diverts  and  ap- 
prc^iiates  water  to  a  beneficial  use,  or  ap- 
propriates and  diverts  water  to  the  point  of 
intended  use,  and  thereafter,  with  reasonable 
dUlgence,  applies  such  water  to  a  beneficial 
use,  acquires  as  good  a  right  thereto  as  one 
who  appropriates  under  the  provisions  of  the 
statute.  Conant  v.  Jones,  3  Idaho  (3  Hash.) 
606,  32  Pac  250 ;  Brown  v.  Newell,  12  Idaho, 
166,  85  Pac.  385;  Lockwood  v.  Freeman,  15 
Idaho,  395,  98  Paa  295;  Nlelson  v.  Parker, 
19  I^aho,  727,  115  Pac.  488.  In  the  latter 
case  tbe  court  said: 

"It  has  never  been  the  Intention,  so  far  as  we 
are  advised,  of  the  Legislature  to  cut  off  the 
right  an  approprlator  and  user  of  water  may 
acquire  by  the  actual  diversion  of  the  water  and 
its  application  to  a  beneficial  usa  Tills  consti- 
tvites  actual  notice  to  every  intending  appropri- 
ator  of  the  water  of  snch  a  stream.  It  is  like  a 
man  being  actually  in  poesessioa  of  realty ;  in- 
deed, a  water  right  is  realty  in  this  state.  SfC. 
3056,  Eev.  Codes;  Ada  County  Farmers'  Irr. 
Co.  V.  Farmers'  Canal  Co.,  5  Idaho,  793  [51 
I^c.  990,  40  li.  B.  A.  4851;  McGinness  v.  Stan- 
fleld,  6  Idaho,  372  [55  Pac  1020].  ♦  ♦  • 
But  if  he  should  actually  divert  the  water  and 
apply  it  to  a  beneficial. use  before  the  rights 
or  interests  of  any  other  person  intervene,  he 
would  be  entitled  to  the  protection  of  the  law  in 
the  uae  and  enjoyment  of  the  right  thus  ac- 
quired. He  would  then  be  in.  actual  possession 
of  the  property  to  the  extent  of  the  diversion 
and  use.  and  to  that  extent  would  need  no  pro- 
tection from  a  constructive  notice  which  a  com- 
pUance  with  the  statute  affords." 

It  is  clear,  then,  that  there  are  two  dis- 
tinct methods  by  which  one  may  acquire '  a 
water  right:  First,  by  actual  appropriation; 
second,  by  compliance  with  the  statute.  The 
difilcnlty  seems  to  arise  In  determining  just 
how,  or  in  what  manner  and  to  what  extent, 
in  a  given  case,  the  rights  of  one  claiming 
by  actual  appropriation  have  accrued  and 
will  be  protected.  In  this  case  the  Taylors 
went  into  poieesslon  of  their  land  in  the 
spring  of  1908 ;  during  that  season  they  com- 
pleted the  construction  oi  their  dlteh,   or 


canal,  and  actually  diverted'  tlie  water  and 
carried  it  to  the  point  of  Intended  use,  and 
the  evidence  sbo.ws  that  they  proceeded,  with 
due  diligence,  to  clear  their  land,  to  cultivate 
it,  and  to  apply  the  water  to  a  beneficial  use 
thereon. 

If  I  understand  the  majority  opinion,  it 
restricts  the  doctrine  of  relation  to  the  ex- 
tent of  a  compliance  with  the  statute,  which 
would  be  correct,  U  the  statutory  method 
were  the  only  method  whereby  water  could 
be  appropriated.  But  there  is  another  doc- 
trine, well  settled  in  this  state  and  other 
Jurisdictions  where  the  same,  question  has 
arisen,  which  is  adequate  to  fully  protect 
the  rights  of  the  Taylors  in  all  of  th«  water 
which  they  claim,  and  this  is  the  well-known 
doctrine  of  appropriation  for  future  needs. 
Wiel,  Water  Rights  (Sd  Ed,)  vol.  1,  ff  896, 

483,  484.    This  author  Says,  in  section  483: 

"Bat  while  in  mining  a  fixed  amount  may  nsu- 
all}[  be  sufficient  from  tbe  i^tart  for  all  purposes, 
in  irrigation  of  newly  settled  land  it  will  not. 
Tbot  need  for  water  grows  as  the  area  cultivated 
grows.  The  settler  can  cultivate,  perhaps,  only 
a  few  acres  the  first  year.;  but  be  does  every- 
thing with  a  view  to  later  expansion.  As  is 
said  in  one  case,  it  is  reasonable  to  suppose  that 
reclamation  of  the  entire  area  owned  at  the  time 
of  diversion  is  contemplated.  [Citing  Seaweard 
V.  Pacific,  etc.,  Co.,  49  Or.  157,  88  Pae.  963.] 
Before  his  larger  acreage  is  cleared  and  planted, 
however  (witich  may  take  several  years),  other 
claimants  to  the  ase  of  the  water  have  arrived. 
Does  the  law  allow  the  former' to  Continue  in- 
creasing his  use  in  the  face  of  these  later  claims 
ants?  It  seems  well  settled  that  such  is  tbe 
rule.  •  *  *  The  essence  of  the  rule  is  that 
the  design  may  be  carried  ont  in  spite  of  an  in- 
tervening appropriator  elsewhere  on  tile  stream, 
as  the  quotations  l)«iow  show." 

In  support  of  this  doctrine  the  author 
cites  cases  from  Colorado,  Idaho,  Montana, 
Nevada,  Oregon,  L'tnh,  Washington,  and  Cal- 
ifornia. The  only  limitations  upon  tbe  rale 
are  that  the  future  needed  amount  must 
have  been  originally  claimed  at  the  time  of 
initiating  the  appropriation,  tbe  future  needs 
must  have  been  in'  mind,  the  enlarged  'nse 
must  have  been  a  part  of  an  original  policy 
of  expansion,  use  on  the  land  in  question 
must  have  been  oontemplated  at  the  time 
Of  the  original  apiiropriatlon,  the  future  en- 
largement cannot  exceed  the  original  ca- 
pacity of  tbe  ditch,  the  amount  actually  di- 
verted can  be  held  without  using  no  longer 
than  la  reasonable  under  the  circumstances 
of  each  case,  and  the  right  may  be  lost  by 
abandonment.  What  is  a  reasonable  time 
is  a  question  of  fact  in  each  case,  and  de- 
'pends  upon  the  magnitude  of  the  undertak- 
ing and  the  natural  obstacles  to  be  enooan- 
tered  in  execution  of  the  design.     Section 

484,  supra,  containing  illastratlons  from  nu- 
merous authorities  there  cited.  This  court 
clearly  and  without  ambiguity  adopted  the 
above  role  in  this  state  la  Conant  v.  Jones, 
supra,  tinder  the  circumstances  in  this  case 
I  feel  Justified  in  quoting  at  length,  from 
the  opinion  in  Conant  v.  Jones,  that  portion 
ivhldk  is  particiilariy  in  point,  as  fellows : 
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"It  is  contended  Aat  respondent  haa  not  need,  | 
or  put  to  a  beneficial  use,  all  of  the  water  of 
said  creek,  and  (or  tibat  reason  he  has  forfeited 
his  right  to  all  of  the  water  not  used  for  the 
purpoae  intended.  It  ia  true  that  the  evidence 
fails  to  show  that  respondent  has  utilized  the 
entire  amount  of  water  diverted.  There  is  no 
question  but  what  respondent  had  the  rli^ht  to 
appropriate,  of  nnappropriated  water,  sufiicient, 
not  only  for  the  present,  but  also  for  the  future, 
needs  of  his  land,  when  he  shall  get  it  into  cul- 
tivation. The  question  arises  as  to  the  diligence 
to  be  exercised  m  the  application  of  the  water  to 
the  intended  use.  Section  3161  of  the  Revised 
Statutes  of  18S7  declares  the  diligence  neces- 
sary to  be  exercised  in  conducting  water  to  the 
point  of  intended  use  after  the  location  of  the 
same;  but  the  law  is  silent  as  to  the  diligence 
to  be  exercised  in  making  application  of  the 
water  appropriated.  The  appropriator  would  no 
doubt  be  entitled  to  a  reasonable  time  in  which 
to  get  his  land  in  cultivation  and  to  make  such 
application.  If  that  be  true,  it  follows  that 
what  constitutes  reasonable  time  is  a  question 
of  fact  dependent  upon  the  circumstances  of 
each  particular  case.  No  inflexible  'rule  should 
be  made  by  which  to  decide  what  constitutes  a 
reasonable  time  in  this  matter.  We  are  of  the 
opinion  ijiat  a  person  who  complies  with  the 
law  aa  to  locating  and  conducting  the  water 
to  the  point  of  int^ded  use  has  such  time  as  he 
may  need,  or  require,  using  ordinary  diligence  in 
getting  his  land  into  cultivation,  to  make  ap- 
plication of  such  water  to  the  intended  use — such 
time  at  least,  as  is  reasonable  under  all  of  the 
circumstances  of  the  case.  Poor  men  as  a  rule 
have  settled  upon  the  arid  lands  of  this  state 
and  taken  them  under  the  laws  of  Congress, 
many  of  them  under  the  homestead  law,  and  are 
able  to  clear  but  a  small  portion  of  such  lands 
of  sage  brush  from  year  to  year,  and  put  it  in 
condition  for  raising  a  crop,  and  it  will  take 
years  for  many  of  them  to  prepare  their  entire 
farms  for  cultivation  and  to  ntake  application 
of  the  water  appropriated  thereto.  A  decision 
that  would  defeat  persons  acting  in  good  faith 
and  using  reasonable  diligence  from  securing  the 
full  benefit  of  the  water  appropriated  would 
be  most  unjust  and  inequitable.  In  the  mean- 
time, however,  he  is  only  entitled  to  such  water 
from  year  to  year  as  he  puts  to  a  beneficial  use. 
A  person  may  add  from  year  to  year  acreage  to 
his  cultivated  land,  and  increase  his  application 
of  water  thereto  for  irrigation  as  his  necessities 
may  demand,  as  his  abilities  permit,  until  he  has 
put  to  a  beneficial  use  the  entire  amount  of 
water  at  first  diverted  by  bim  and  conducted  to 
the  point  of  intended  use." 

Tbe  rule  there  laid  down  has  been  fol- 
lowed by  this  court  in  Hall  v.  Blackman,  8 
Idaho,  272,  68  Pac.  19,  and  Brown  r.  Newell, 
supra.  It  should  be  noted  in  connection  with 
the  latter  case  that  It  was  decided  in  1906, 
three  years  after  the  adoption  of  the  statute 
providing  for  the  issuance  of  permits  and 
tbe  ultimate  maturing  of  water  rights  there- 
under by  complying  with  tbe  statutory  pro- 
visions- :Xhe  facts  in  that  case  are  sub- 
stantially parallel  with  the  facts  in  the  case 
at  bar,  so  far  as  tbey  describe  the  acts  and 
Intention  of  tbe  Taylors.  The  court,  says  In 
Its  opinion: 

"It  is  contended  by  appellant  that  the  acts 
of  diversion  and  appropriation  done  by  Horton 
in  1899  did  not  amount  to  an  actual  appropria- 
tion. It  clearly  appears  from  tbe  evidence  that 
the  ditch  was  opened  in  the  fall  of  1899,  and  the 
headgate  was .  put  in,  and  the  water,  to  the 
amount  of  200  inches,  was  actually  delivered  on 
the   Horton   claim.     These  acts   were  followed 


up  the  next  year  by  extending  tbe  dltdi,  so  u 
to  more  completely  distribute  the  water  over 
the  entire  claim,  and  this  in  turn  was  followed 
by  cultivation  oif  a  larger  acreage  <^  the  claim. 
We  think  tbe  facts  bring  this  case  within  the 
well-established  rules  of  law  both  aa  to  what 
constitutes  an  appropriation  as  well  aa  the  rea- 
sonable time  in  which  the  appropriator  may  sp. 
ply  the  water  to  the  intended  use.  Conant  v. 
Jones,  3  Idaho  [3  Hasb.]  606,  32  Pac.  2.W; 
Pyke  V.  Bumside,  8  Idaho,  487,  89  Pac.  477; 
Sand  Point  W.  D.  L.  Co.  v.  Panhandle  Ca,  11 
Idaho,  405,  83  Pac.  347.  *  •  •  It  U  un- 
necessary for  us  to  consider  the  validity  of  tbe 
water  right  notice  and  claim  posted  by  Horton 
on  March  28,  1900,  or  of  the  subsequent  steps 
taken  by  him  under  that  notice  in  his  endeavor 
to  comply  with  the  law.  The  actual  diversion 
and  appbcation  of  the  water  bad  preceded  that 
date,  and  it  therefore  becomes  unnecessary  for 
us  to  consider  the  steps  taken  in  regard  to  the 
posting  and  recording  the  notice  and  the  prosecu- 
tion of  work  thereafter." 

The  facts  in  the  present  case  are  suffi- 
cient to  indicate  the  amount  of  land  settled 
and  occupied  by  the  Taylors,  which,  from  the 
evidence,  it  clearly  appears  they  Intended 
to  reclaim  and  irrigate  by  the  application  of 
water,  which  was  actually  appropriated  and 
diverted  to  the  point  of  Intended  use  some- 
time during  the  season  of  1908.  The  evi- 
dence shows  that  the  ditch  was  designed  to 
carry  tbe  water  from  their  point,  of  diversioQ 
to  uod  upon  tbeir  lands,  and  that  it  was 
completed  that  season,  and  that  its  capacity 
was  adequate  to  carry  water  sufficient  for 
tbe  irrigation  of  all  of  tbe  lands  in  questloa 
The  evidence  further  shows  that  tbe  Taylors 
have  proceeded  with  reasonable  diligence  in 
the  application  of  this  water  upon  their  land 
to  a  beneficial  use  in  the  reclamation  there- 
of. Of  all  of  these  facts  tbe  Blaine  County 
Irrigation  Company  had  actual  notice  at  the 
time  It  secured  its  permit  from  tbe  state  en- 
gineer in  October,  1910. 

All  of  tbe  facts  and  circumstances  in  evi- 
dence clearly  show  that  the  Taylors  have 
brought  themselves  well' within  tbe  rule  gov- 
erning appropriation  for  future  needs.  To 
bold  otherwise  would  amount  to  overruling 
a  long  line  of  harmonious  decisions  governing 
such  property  rights  in  this  state,  and  would 
abrogate  a, rule  of  law  which  Is  well  set- 
tled In  all  of  tbe  arid  states. 

For  tbe  reasons  herein  expressed,  I  am 
unable  to  concur  in  the  majority  opinion  up- 
on this  phase  of  tbe  case. 


WALSH  V.  NIESS  et  aL 

(Supreme  Court  of  Idaha    April  11,  1917.) 

Appeal  and  Ebbob  «=>ei2(5)— TEANSCBipr- 

RKCOBD— iEhSMISSAI^ 

Held,  where  the  transcript  or  record  on  ap- 
peal from  an  order  or  contested  motion  docs  not 
contain  a  certificate  that  the  papers  therein 
contained  constitute  all  the  records,  papers,  and 
files  used  or  ctmsidered  by  the  judge  making  the 
order  on  the  hearing  of  the  motion,  as  required 
by  section  4821,  Kev.  Codes,  and  rule  24  (153 
Pac.  xi)  of  this  court,  the  appeal  will  be  dismiss- 
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e<l  under  rule  27  (15S  Pae.  zl)  of  thia  eonrt.  on 
the  coorf  d  own  motion. 

OEM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2699,  2700.] 

A.ppeal  from  District  Court,  Fremont  Coon- 
ty;    James  6.  Gwinn,  Jadge. 

Action  by  JTotm  Walsh  against  A.  H.  Nless 
amd  tbe  Utalda  Bod  &  Gun  Club.  From  an 
order  dissolving  aa  injunction  and  from  an 
order  denying  a  motion  to  set  aside  a  de- 
fault, defendants  appeaL    Appeal  dismissed. 

A.  H.  McCoonell,  of  St  Anthony,  for  ap- 
pellants. N.  D.  Jackson,  of  St  Anthony,  and 
A.  H.  Wilkie,  of  Ashton,  for  respondent 

BUDOB,  0.  J.  Tills  Is  an  appeal  from  an 
order  dissolving  an  injunction  and  from  an 
order  denying  a  motion  to  set  aside  a  de- 
faalt  Upon  an  examination  of  the  tran- 
script we  find  that  it  contains  no  oertlfl- 
cate;  that  the  papers  therein  constitute  all 
the  records,  papers,  and  flies  used  or  con- 
sidered by  the  judge  on  the  hearing. 
Section  4819,  Rev.  Codes,  provides  that: 
"On  appeal  •  •  •  from  an  order,  except  an 
order  grantiBg  or  refusing  a  new  trial,  the  ap- 
pellant must  furnish  the  court  with  a  copy  of 
the  notice  of  appeal,  *  •  *  order  appealed 
from,  and  of  papers  used  on  the  hearing  m  the 
court  bdow." 

Section  4821,   Rev.  Codes, '  provides: 
"The  copies  provided  for  in  the  last  three  sec- 
tions  must  be  certified   to  be   correct  by  the 
derk  or  the  attorneys.    •    •    • " 

Rule  24  of  this  court  requires  a  certifi- 
cate to  the  transcript  signed  by  the  judge, 
clerk,  or  attorneys,  and  prescribes  the  form 
and  the  contents  of  such  certificate.  No 
such  certificate  appears  in  this  transcript 
Rule  27  of  this  court  provides: 
"A  strict  compliance  with  the  requirements 
of  the  rules  concerning  the  preparation  of 
transcripts  will  be  exacted  of  the  appellant  or 
plaintiff  in  error  in  all  cases  by  the  court, 
whether  objection  be  made  by  the  opposite  party 
or  not,  and  for  any  violation  or  neglect  in  these 
respects  which  is  found  to  obstruct  the  exami- 
nation of  the  record  the  appeal  may  be  dis- 
missed.   ♦    •    •" 

The  effect  of  the  abs«ice  of  the  certifi- 
cate that  the  transcript  is  required  to  con- 
tain, showing  that  the  papers  and  records 
contained  therein  were  all  of  the  papers  used 
by  the  trial  judge  on  the  bearing,  has  recently 
been  considered  by  this  court  in  the  case  of 
Dudaoek  v.  Taught,  28  Idaho,  442,  164  Pac. 
MS.  It  la  tmnecessary  to  again  review  the 
authorities  at  length.  The  appeal  will  be 
dismissed.  Simmons,  etc.,  Co.  v.  Alturas 
Com.  Co.,  4  Idaho,  386,  39  Pac.  653;  Village 
of  Sand  Point  v.  Doyle,  0  Idaho,  236,  74  Paa 
861;  Knutsen  v.  PhUllps,  16  Idaho,  267,  101 
Pac  696;  Steve  v.  Bonners  Ferry  Lumber 
Co.,  IS  Idaho,  884,  92  Pac.  383;  Donst  v. 
Rocky  Mountain  Bell  Tel.  Co.,  14  Idaho, 
677,  679,  96  Pac.  209 ;  Johnston  ▼.  Bronson, 
19  Idaho,  449,  114  Pac.  5;  Dadacek  r. 
Vaught,  supra. 


The  anieal  Is  dismissed.    Costs  awarded 

to  respondent 

IfORGAN  and  RIGB,  JJ.,  concur. 


Ex  parte  BAUGH. 
(Supreme  Court  of  Idaho.     May  8,  1917.) 

1.  Habeas  Cobpus  ®=»102— Bvidknci>— Pbob- 
ABLE  Oatjse— Statute. 

Under  the  provisions  of  section  S354,  Rev. 
Codes,  upon  petition  for  a  writ  of  habeas  corpus 
this  court  may  examine  the  evidence  upon  which 
the  order  of  commitment  was  based  to  deter- 
mine whether  or  not  there  was  probable  cause  to 
believe:  First,  that  the  crime  charged  has  been 
committed;  second,  that  the  party  held  to  an- 
swer has  committed  it. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |{  87-89.] 

2.  Habeas  Cobpus  «=>102— Pbobablb  £Uuss 
—Dividends. 

Where  the  evidence  taken  at  the  preliminary 
hearing  of  _  one  accused  of  having  mtoxicating 
liquor  m  his  possession,  contrary  to  law,  shows 
that  the  accused  owned  a  drug  store  and  build- 
ing in  which  the  same  was  situated,  and  tliat 
during  his  temporary  abs^ice  therefrom  certain 
parties  entered  the  store  with  a  satchel  contain- 
axg  intoxicating  liquor,  that  the  sheriff  entered 
immediately  afterwards  and  confiscated  and  re- 
moved the  liquov,  and  there  is  no  evidence  show- 
ing that  it  was  brought  upon  the  premises  with 
the  knowledge  or  consent  of  the  accused,  there 
was  not  probable  cause  for  bdding  him  to  an- 
swer. 

(EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {{  87-88.] 

Application  by  W.  H.  Baugh  for  writ  of 
habeas  corpus.  Writ  issued,  hearing  had  on 
return  thereof,  and  petitioner  discharged. 

Paul  S.  Haddock,  of  Shoshone,  for  peti- 
tioner. Harland  D.  Heist  and  Frank  T.  Dis- 
ney, both  of  Shoshone,  for  the  State. 

MORGAN,  J.  W.  H.  Baugh,  the  petidoner 
herein,  and  A.  M.  Brickey,  Jake  BoUS<m, 
Sam  Adams,  and  A  W.  Gregor  were  arrested 
upon  a  (4iarge  of  having  Intoxicating  liquor 
in  their  possession,  contrary  to  law,  in  Lin- 
coln county.  A  preliminary  examination  was 
had  before  the  probate  judge  of  that  county, 
sitting  as  a  committing  magistrate,  which 
resulted  in  petitioner  being  held  to  answer 
to  said  charge  in  the  district  court  He  gave 
bond  for  his  appearance,  was  afterward  sur- 
rendered to  the  sheriff  by  his  bondsmen,  and 
petitioned  this  court  for  and  procured  the  is- 
suance of  a  writ  of  habeas  corpus,  directed 
to  that  officer  commanding  him  to  bring  peti- 
tioner before  the  court  that  the  cause  of  his 
detention  might  be  inquired  into.  The  sher- 
iff's return  to  the  writ  shows  that  he  holds 
I)etitloner  in  custody  pursuant  to  the  pro- 
ceedings above  described  and  by  reason  of 
his  surrender  by  the  sureties  on  his  bond. 
The  question  presented  here  is:  Does  the  evi- 
dence taken  at  the  preliminary  examination 
justify  the  action  of  the  magtstrate  in  hold- 
ing petitioner  to  answer? 
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Section  "RiTS,  Rev.  Codes,  relating  to  pre- 
liminary examinations,  provides: 

"If,  after  hparing  the  proofs,  it  appears  either 
that  no  public  olTenm  has  been  committed  or 
that  there  is  not  sufficient  cause  to  believe  the 
defendant  guilty  of  a  public  offense,  the  magis- 
trate must  order  the  defendant  to  be  discharged. 
•     •     • » 

[1]  It  Is  well  established  that,  upon  peti- 
tion for  a  writ  of  habeas  corpus,  the  court 
can  go  back  of  the  order  of  commitment  by 
a  magistrate  and  iniiuire  Into  the  question 
of  probable  cause.  Section  8354,  Rev.  Codes, 
referring  to  the  writ  of  habeas  corpus,  pro- 
vides: 

"If  it  appears  on  a  return  of  the  writ  that 
the  prisoner  is  in  custody  by  virtue  of  process 
from  any  court  of  this  state,  or  judge  or  ofl9c«r 
thereof,  such  prisoner  may  be  .discharged  in  any 
of  the  following  cases,  subject  to  the  restrictions 
of  the  last  section :  •  *  •  7.  Where  a  party 
has  been  committed  on  a  criminal  charge  with- 
out reasonable  or  probable  cause." 

See,  also.  In  re  Helgho,  18  Idaho,  566, 110 
Pac.  1029,  32  L.  R.  A.  (N.  S.)  877,  Ann.  Caa. 
1912A,  138;  In  re  Knudtson,  10  Idaho,  676,  79 
Paa  641 ;  Ex  parte  Stemes,  82  Cal.  245,  23 
Pac.  38;  In  re  Snell,  31  Minn.  110,  16  N.  W. 
692;  Ex  parte  Seville,  6  Okl.  Cr.  145,  117 
Pac.  725;  People  v.  Moss.  187  N.  Y.  410,  80  N. 
E.  383,  11  L.  R.  A.  (N.  S.)  628,  10  Ann.  Cas. 
309. 

In  habeas  corpus  proceedings  the  suffi- 
ciency of  the  evidence  to  Justify  a  v^dlct  or 
the  submission  of  the  case  to  the  Jury  wlU 
not  be  Inquired  Into.  The  writ  cannot  be 
so  used  as  to  exercise  the  functions  of  an 
appeal,  but  the  court  may  Inquire  Into  and 
examine  the  proofs  submitted  at  a  prelimi- 
nary hearing  to  see  whether  or  not:  First, 
there  Is  any  evidence  tending  to  show  that 
a  public  offense  has  been  committed;  second, 
there  was  cause  to  believe  the  accused  com- 
mitted It.  State  V.  Baeverstad,  12  N.  D.  527, 
97  N.  W.  548:  State  v.  Huegln,  110  Wis.  189, 
85  N.  W.  1046.  62  L.  R.  A.  700. 

[2]  The  testimony  taken  at  the  preliminary 
examination  was  reduced  to  writing  and  is 
here  for  our  consideration.  It  appears  there- 
from that  petitioner  is  a  physician  and  sur- 
geon, residing  at  Shoshone,  in  Lincoln  coun- 
ty, that  he  owns  a  drug  store  and  the  build- 
ing In  which  it  Is  situated,  and  that  the  sec- 
ond story  of  the  store  building  Is  conducted 
as  a  lodging  house. 

The  evidence  Introduced  on  behalf  of  the 
state  consists,  in  addition  to  certain  exhibits, 
of  the  testimony  of  the  sheriff,  who  testi- 
fied that  on  February  18, 1917,  at  about  11 :30 
p.  m.,  he  saw  Brlckey  and  Rolfson  cross  the 
railroad  tracks  coming  from  train  No.  17, 
which  is  one  of  the  main  line  west-bound  pas- 
senger trains  of  the  Oregon  Short  Line  Rail- 
road Company,  and  tliey  had  In  their  pos- 
session a  satchel;  that  they  went  directly 
to  and  Into  petitioner's  drug  store.  The 
sheriff  entered  the  store  Immediately  after 
Brickey  and  Rolfson  and  found  therein,  In 
addition  to  the  two  men  last  named,  Gregor 


and  Adams;  the  latter  being  employed  ai 
clerk  In  the  store.  The  officer  asked  wh 
the  satchel  was,  to  which  Rolfson  repl 
that  be  did  not  know  anything  about  a  sat 
el.  The  sheriff  then  stated  that  he  I 
seen  them  bring  it  Into  the  store  and  that 
was  going  to  get  It.  He  asked  Brickey  wb 
It  was,  and  he  replied  tbat  he  did  not  kn 
anything  about  it.  Adams,  however,  poini 
out  the  satchel  to  him  and  he  took'  it  ii 
his  possession.  He  afterwards  broke  oi 
the  satchel  and  found  12  quarts  of  whisky 
it  It  further  appears  from  the  sheritTs  t 
tlmony  tbat  be  did  not  see  the  petitloi 
during  that  evening,  although  he  was  b< 
upstairs  and  downstairs  in  the  store  boi 
ing. 

From  the  testimony  of  petitioner,  whj 
was  taken  at  the  preliminary  examlnatj 
and  which  Is  uncontradicted,  it  appears  tt 
on  the  evening  of  the  occurrences  above  m< 
tloned  he  received  Instructions  from  t 
Oregon  Short  Line  Railroad  Company, 
which  company  he  was  assistant  surgeon, 
visit  certain  patients  out  of  town,  and  tt 
he  left  Shoshone  for  that  purpose  on 
freight  train  about  a  quarter  past  11  o'clo 
that  evening  and  did  not  return  until  abc 
5  o'clock  next  morning,  that  her  left  Adaj 
in  the  store  at.  the  desk  writing  a  letter,  a 
that  he  had  no  knowledge  whatever  of  .t 
acts  of  Rolfson,  Gregor,  or  Brickey  th 
evening.  Petitioner  further  testified  that 
had  no  knowledge  about  the  valise  or  Its  cc 
tents  or  as  to  where  they  came  from  exc« 
from  hearsay.  It  appears  from  the  tes 
mony  of  Adams,  and  it  is  uncontradlctc 
that  when  Brickey  and  Rolfson  came  to  t 
drug  store  the  former  applied  for  a  roo 
and  that  he  directed  him  upstairs,  where 
later  procured  lodgings. 

The  proceeding  before  the  committing  nu 
Istrate  was  commenced  pursuant  to  chapt 
11,  Sess.  Laws  1915,  p.  41,  section  2  of  whi 
provides: 

"It  shall  l>e  unlawful  for  any  iMrson,  *  * 
to  have  in  his  •  •  •  possession  ♦  • 
any  intoxicating  liquor.     •     •     • " 

Tbat  law  has  been  fully  discussed  and  co 
strued  by  this  court  In  Re  Application 
Ed  Crane  foii  a  Writ  of  Habeas  Corpus,  : 
Idaho,  671,  151  Pac.  1006. 

The  evidence  Introduced  at  the  prellmina 
examination  clearly  shows  that  the  crii 
of  having  intoxicating  liquor  In  his  posse 
slon  has  been  committed  by  some  one,  b 
absolutely  falls  to  connect  the  petitioner  vi 
the  offense,  except  that  he  owned  the  bull 
ing  into  which  it  was  carried  without  h 
knowledge  or  consent  If  this  may  be  deei 
ed  to  be  even  constructive  possession,  whi( 
is  doubtful  under  the  circumstances  dlsclc 
ed  by  the  record  before  us.  It  clearly  ia  n 
such  a  possession  as  is  contemplated  by  ti 
law  of  1915  supra.  That  law  clearly  coutei 
plates  that  the  possession  of  intoxicating  U 
uor.  In  order  to  be  a  crime,  must  be  hi 
knowingly  or  at  least  by  the  connivance 
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with  the  eonaent  of  the  possessor.  It  is  not 
to  be  understood  that  it  may  be  violated  ac- 
cidentally, inadvertently,  or  innocently,  hut 
if  violated  at  all  it  must  be  done,  as  charged 
In  tlie  criminal  complaint  in  this  case,  know- 
ingly, intentionally,  and  unlawfully.  Section 
6314,   Bev.  Codes,  provides: 

"In  ever;r  crime  or  public  offense  there  must 
exist  a  union,  or  joint  operation,  of  act  and  in- 
tent, or  criminal  negligence."  State  v.  Omae- 
chevviaria,  27  Idaho,  797,  152  Pac.  280. 

The  prayer  of  the  petition  is  granted,  and 
the  sberiff  of  Lincoln  county  is  directed  to 
discharge  the  i)etitioner  from  custody. 

BITI>GE,  0.  J.,  and  BICE,  J.,  concur. 


PAEOHEN  T.  CHESSMAN.     (No.  8737.) 
(Supreme  Court  of  Montana.     AprQ  2,  1917.) 

1.  AfPEAi.  AND  Erbos  «=>1099<6),   1195(1)— 
IjAw  of  the  Case— Second  Appeal. 

The  holding  on  appeal  that  facts  pleaded  as 
a  defense  would  warrant  reformation  of  note 
8ue<]  on  and  made  the  defense  available  is  Und- 
iog  on  a  second  appeal,  as  well  as  on  the  trial 
court.    ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4375,  4661.] 

2.  Rei^rmation   of  Instrhmbnts  «=45Cl)— 

MlSTAKS     —     QUAUTT     AND     QXTANTrnC     Of 

Pboof. 

The  rule  that  to  warrant  reformation  of  in- 
strument for  mistake  the  evidence  must  be  clear, 
convincing,  and  satisfactory,  refers  to  the  qual- 
ity, rather  than  the  quantity,  of  proof;  and 
the  preponderance  of  evidence  according  to 
nhich,  where  the  evidence  is  contradictory.  Rev. 
Codes,  {  802S,  provides  that  the  decision  must  be 
made,  may  be  established  by  the  testimony  of  a 
single  witness,  as  against  that  of  a'  greater 
number,  section  7S61,  declaring  that  the  direct 
evidence  of  one  witness,  who  is  entitled  to  full 
credit,  is  sufficient  'proof  of  any  fact,  except 
l>erjnry  and  treason. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  157, 177, 182, 189, 
191.] 

3.  Appeal   and   Erbob  <S=994(3)— Review— 
CREDiBiLrrr  of  Witness. 

The  determination  of  the  trial  court  on  the 
credibility  of  witness  cannot  be  interfered  with, 
unless  his  testimony  is  characterized  by  such 
inherent  improbability  as  in  ^ffect  to  destroy  it. 
[M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i8  3904-3905%.] 

4.  Bnxs  AND  Notes  «=s>138— "Renewal"— 
"Renew." 

An  agreement  for  "renewal"  of  or  to  "renew" 
a  note  means  the  substitution  of  another  with 
the  same  substantive  terms  as  the  old,  except  as 
to  date,  and,  in  case  of  partial  payments,  as 
to  amount  (quoting  7  Words  and  Phrases,  First 
and  Second  Series,  Renew ;    Renewal). 

[Ed.  Note.— For  other  cases,  gee  Bills  and 
Notes,  Cent  Dig.  H  338,  339.] 

5.  Reformation  of  Instruments  «=345(8) — 
MifSTAKE— Sufficiency  of  evidence. 

Relative  to  reformation  of  a  renewal  note, 
by  elimination  of  the  clause  waiving  the  de- 
fense of  limitations,  evidence  held  sufficient  to 
warrant  the  finding  of  mistake  having  been  made 
in  drafting  the  note. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  CJent.  Dig.  $§  167,  168,  179.] 


6.  Reformation  or  Instbotodntb  «=»45(1)— 
Evidence— (Questions  of  Credibiutz  and 
Weioht. 

Relative  to  mutual  mistake,  for  which  refor- 
mation of  instrument  is  sought  there  is  pre- 
sented merely  a  question  of  credibility  of  wit- 
nesses and  weight  to  be  given  their  testimony, 
by  one  party  testifying  to  and  the  other  against 
the  mistake;  it  not  being  necessary  that  both 
should  testify  to  the  mistake. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  157,  177,  182,  189, 
191.] 

7.  Reformation  or  Instruments  «=>19(2)— 
"Mutual  Mistake"— Mistake  of  Scrive- 
ner. 

Though  It  Is  not  a  ease  of.  technical  "mutual 
mistake"  where  by  mistake  of  the  scrivener  the 
writing  does  not  correctly  express  the  terms 
agreed  on  by  the  parties,  it  is  a  mistake  that 
equity  will  correct  that  the  writing  may  ex- 
press the  asreement  of  the  parties  (quoting 
Words  and  Phrases,  Mutual  Mistake). 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §  75.] 

Appeal  from  First  Jndiclal  District  Cbnrt, 
Lewis  and  Clark  County ;  John  A,  Matthews, 
Judge. 

Action  by  Henry  M.  Parchen  against  Wil- 
liam A.  Caiessman.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Galen  &  Mettler,  of  Helena,  for  appellant 
Gunn,  Rascb  &  Hall,  of  Helena,  for  respond- 
ent 

HOLLOW  AY,  J.  This  action  was  brought 
to  recover  upon  a  promissory  note  dated  De- 
cember 26,  1897.  The  defendant  prevailed  in 
the  lower  court,  and  plaintiff  has  appealed. 

The  second  defense  Interposed  is  to  the 
effect  that  in  1893  the  defendant  executed 
and  delivered  to  plaintiff  his  certain  promis- 
sory note;  that  when  such  note  became  due 
in  1894  it  was  renewed  hy  defendant  execut- 
ing and  delivering  to  plaintiff  another  note ; 
that  in  1896  a  third  note  was  given  In  re- 
newal of  the  second:  and  that  in  1897  the 
note  sued  upon  was  given  In  renewal  of  the 
balance  due  upon  the  third  note.  It  Is  fur- 
ther alleged  that  the  note  sued  upon  was 
prepared  by  a  scrivener  through  whose  mis- 
take a  clause  was  Inserted  which  neither  of 
the  parties  to  the  transaction  ever  Intended 
should  be  Included ;  that  not  any  one  of  the 
three  preceding  notes  contained  the  objection- 
able clause;  that  It  was  the  Intention  and 
agreement  of  plaintiff  and  defendant  that 
the  note  sued  upon  should  he  a  renewal 
pro  tanto  of  the  note  executed  In  1896; 
and  that  it  should  be  In  the  same  form  and 
of  like  tenor  and  effect  as  the  preceding  notes 
evidencing  the  same  indebtedness. 

[1]  Upon  a  former  appeal  (Parchen  v. 
(Chessman,  49  Mont  326,  142  Pac.  631,  146 
Pac.  469,  Ann.  Cas.  1916A,  681)  we  held  that 
the  facts  pleaded  in  this  second  defense.  If 
true,  would  warrant  reformation  of  the  note 
and  make  available  the  first  defense.  That 
decision  became  the  law  of  the  case  jtilnding 
upon  this  court  as  well  as  upon  the  court 
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below.  Yellowstone  Nat.  Bank  r.  Gagnon,  25 
Mont.  268,  04  Pac.  664 ;  Conway  ▼.  Monldab 
Trust,  51  Mont.  113,  149  Pac.  711. 

The  findings  made  by  the  trial  court  fol- 
low substantially  the  allegations  contained 
In  the  defendant's  second  defense,  and  the 
principal  contention  now  made  Is  that  the 
evidence  Is  Insufficient  to  sustain  such  find- 
ings. 

[2,3]  It  is  insisted  that  the  testimony  of 
the  defendant  In  support  of  his  afflrmatlye 
defense  Is  altogether  uncorroborated,  and 
that,  if  It  Is  not  absolutely  necessary  that 
it  be  corroborated,  at  least  a  court  of  equity 
should  proceed  with  extreme  caution  lo 
awarding  reformation  of  a  written  instru- 
ment upon  the  testimony  alone  of  the  party 
seeking  such  relief.  We  may  agree  with 
counsel  that  to  warrant  reformation  the  evi- 
dence must  be  clear,  convincing,  and  satis- 
factory; but  this  rule  refers  to  the  quality 
rather  than  to  the  quantity  of  proof.  It  is 
idle  to  refer  to  authorities  which  hold  that 
to  warrant  reformation  on  the  ground  of 
mistake  the  mistake  must  be  made  to  ap- 
pear beyond  a  reasonable  doubt  or  by  any 
quantum  of  proof  beyond  a  bare  preponder- 
ance. Whatever  may  be  the  rule  in  other 
jurisdictions,  the  question  is  set  at  rest  In 
this  state  by  statute.  Section  8028,  Revised 
Codes,  declares  that  in  a  civil  case  the  af- 
firmative of  the  issue  must  be  proved,  and 
when  the  evidence  Is  contradictory,  the  de- 
cision must  be  made  according  to  the  pre- 
ponderance of  the  evidence.  Geblert  v. 
Quinn,  35  Mont.  451,  90  Pac.  168,  119  Am. 
St.  Rep.  864.  Neither  can  it  be  questioned 
that  the  preponderance  of  the  evidence  may 
be  established  by  the  testimony  of  a  single 
witness  as  against  a  greater  number  of  wit- 
nesses who  testify  to  the  contrary ;  for  sec- 
tion 7861,  Revised  Codes,  declares  that: 

"The  direct  evidence  of  one  witness  who  is  en- 
titled to  full  credit  is  sufficient  proof  of  any 
fact,  except  perjury  and  treason." 

See  Story  v.  Maclay,  6  Mont  492,  13  Pac. 
198 ;   subdivision  2,  g  8028,  above. 

It  was  for  the  trial  court  to  determine  the 
credibility  of  the  defendant  in  the  first  in- 
stance, and,  unless  his  testimony  is  char- 
acterized by  such  inherent  improbability  as 
in  effect  to  destroy  the  testimony  Itself,  this 
court  will  not  interfere. 

[4]  We  find  nothing  improbable  In  the  story 
told  by  the  defendant ;  on  the  contrary,  there 
were  facts  and  circumstances  corroborating 
his  testimony  which  doubtless  weighed  in  the 
estimation  of  the  court  below.  It  is  beyond 
controversy  that  the  note  sued  upon  is  one 
of  a  series  of  four  notes  given  to  evidence  the 
same  Indebtedness.  The  first  one  was  execut- 
ed in  1893.  In  1894  the  second  one  was  given 
In  renewal  of  the  first.  In  1896  the  third 
was  given  In  renewal  of  the  second,  and 
finally  the  note  sued  upon  was  given  In  re- 
newal of  the  third.  As  each  note  was  super- 
seded by  a  new  one,  the  old  note  was  sur- 
rendered to  the  defendant.    Upoa  the  trial 


defendant  was  tmable  to  produce  either 
first  or  third  note,  but  he  did  produce 
second  note,  which  disclosed  that  It  did 
contain  the  objectionable  clause  found  in 
one  sued  upon.    If  eacb  succeeding:  note  1 
intended  to  be  a  renewal  of  the  preced 
one,  then  every  one  of  the  notes  should  h 
contained  the  same  substantive  terms  exc 
as  to  amount  and  date  of  payment.     In  I 
v.  Insurance  Co.,  77  N.  Y.  235,  33  Am.  I 
607,  the  court  said: 

"An  agreement  to  renew  a  policy  implies  l 
the  terms  of  the  existing  policy  are  to  be  ( 
tinued,  and  this  would  be  so  of  any  instrumi 
in  the  absence  of  evidence,  that  a  change  was 
tended." 

"The  word  'renewed'  or  "renewal,'  as  applie< 
promissory  notes  in  commercial  and  legal  i 
lance,  means  something  more  than  the  subsc 
don  of  another  obligation  for  the  old  one. 
means  to  re-estnbllBh  a  particular  contract 
another  period  of  time,  to  restore  to  its  fori 
condition  an  obligation  on  which  the  time 
payment  has  been  extended."  7  Words  i 
Phrases,  6084. 

"The  word  'renew,*  in  a  lease  providing  tl 
the  lessee  shall  have  the  right  to  renew  the  les 
imports  a  giving  of  a  new  lease  like  the  old  o 
with  the  same  term^,  stipulatioDS,  and  co 
nants."  4  Words  and  Phrases  (2d  Ser.)  2< 
Leavitt  v.  Maykel,  203  Mass.  506,  89  N.  E.  10 
133  Am.  St  Rep.  323. 

[S]  With  this  second  note  in  evidence  ter 
Ing  so  strongly  to  confirm  the  defendan 
version  of  the  transaction,  It  cannot  be  sa 
that  the  trial  court  was  not  justified  in  fin 
Ing  that  a  mistake  was  made  in  draftii 
the  note  sued  upon ;  and  this  Is  particular 
so  In  view  of  the  fact  that  21  years  elapsi 
between  the  execution  of  the  first  note  ai 
the  date  of  the  trial,  and  that  tbese  wl 
nesses  were  compelled  to  rely  upon  the 
uncertain  recollection  of  transactions  tl 
last  of  which  occurred  seventeen. years  b 
fore  they  testified. 

[I]  It  Is  further  contended  that,  eve 
though  the  evidence  discloses  that  as  to  d 
fendant  there  was  a  mistake  made  in  uiisei 
ing  the  objectionable  clause,  there  Is  not  ai 
evidence  of  a  mutual  mistake,  since  plaint! 
Insists  that  the  note  correctly  represents  tl 
agreement  made  at  the  time  it  was  execute 
and  delivered.  We  know  of  no  rule  of  la' 
which  requires  that  each  of  these  partie 
must  come  upon  the  witness  stand  and  adm! 
that  the  writing  does  not  correctly  expres 
their  agreement,  in  order  to  prove  that  a  mi: 
take  common  to  both  was  made  in  Its  execi 
tlon.  The  fact  that  by  a  mistake  a  certal 
provision'  was  incorporated  which  nelthe 
party  Intended  should  be  included. may  b 
proved  as  any  other  fact,  and  if  upon  tb 
whole  case  it  appears  that  such  a  mlstak 
was.  made,  reformation  may  be  authorize<i 
even  though  one  of  the  parties  denies  tba 
any  mistake  whatever  occurred.  There  1 
presented  merely  a  question  of  tbe  credlbUl 
ty  of  tbe  witnesses  and  the  weight  to  l> 
^ven  to  their  testimony. 

[7]  It  may  be  conceded  that,  If  plaintiff  am 
defendant  mutually  agreed  that  the  note  mie( 
upon  should  be  In  the  same  form  (excepUui 
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unoxint  and  date  of  payment)  as  tbe  1894 
QOte,  ■which  was  prodnced  In  evidence,  and 
If  tbe  objectionable  clause  was  Inserted  only 
til  rough  the  mistake  or  Inadvertence  of  the 
Bcriveser,  there  Is  not  i)re9ented  a  mutual 
ulst&lxe  on  the  part  of  plaintiff  and  defend- 
ant According  to  the  strict  legal  significance 
of  tliose  terms,  though  such  a  mistake  Is 
frequently  referred  to  as  a  mutual  mistake 
by  the  authorities. 

"OThe  phrase  'a  mutual  mistake'  as  used  in 
equity,  means  a  mistake  common  to  all  the  par^ 
ties  to  a  written  contract  or  instrument,  and  it 
iTsiiaJly  relates  to  a  mistake  concerning  the  con- 
tents or  the  legal  effect  of  the  contract  or  in- 
atrument"  6  Words  and  Phrases,  4660;  Page  v. 
HiKSins,  150  Mass.  27,  22  N.  B.  63,  5  U  ,».  A 
152. 

It  may  be  that  the  only  Issue  presented 
wbere  it  Is  claimed  the  mistake  occurred 
through  the  inadvertence  of  the  scrivener  is : 
What  was   the  language  Intended  by  both 
parties  to  be  Incorporated  in  the  writing? 
But  when  the  claim  Is  made  that  by  reason 
of  the  mutual  mistake  of  the  parties  the  in- 
strument does   not  express  their  intention, 
"the  court  may  Inquire  what  the  instrument 
was  Intended  to  mean,  and  what  were  In- 
tended to  be  Its  legal  consequences."    Section 
6110,  Rev.  Codes.    It  is  only  In  a  very  re- 
stricted sense,  if  at  all,  that  it  may  be  said 
that  this  defeiuse  presents -a  question  of  mu- 
tual mistake.     It  may  possibly  be  said  to 
be  a  mutual  mistake  In  the  sense  that,  by 
defendant  executing  the  note  and  plaintiff 
accepting  it  with  the  objectionable  clause  in- 
cluded, both  are  apparently  made  to  do  what 
neither  intended  to  do,  viz.  to  agree  upon  a 
form  of  note  which  includes  the  clause  in 
question.    But  In  reality,  if  the  testimony  of 
defendant  be  accepted,  there  was  not  any  mis- 
take made  by  plaintiff  or  defendant    They 
agreed  upon  the  terms  of  their  contract  and 
were  not  mistaken  as  to  Its  meaning  or  as 
to  the  legal  consequences  to  flow  from  it 
It  was  only  because  of  the  mistake  of  the 
scrivener  that  the  instrument  does  not  cor- 
rectly express  the  terms  agreed  upon. 

When  it  is  said  by  courts  and  text-writers 
that  equity  wUl  not  lend  its  aid  to  reform  an 
instrument  for  mistake  unless  it  is  a  mutual 
mistake,  the  terms  "mutual  mistake"  are 
used  in  contradistinction  to  a  unilateral  mis- 
take or  the  mistake  of  one  party  to  tbe  in- 
Btrmnent  only.  If  the  error  occurs  through 
the  mistake  of  tbe  scrivener,  it  is  none  tbe 
less  a  mistake,  and,  to  the  extent  of  It,  the 
writing  does  not  express  the  will  of  the 
parties.  To  that  extent  the  Instrument  Is 
not  their  contract,  for  it  lacks  tbe  Indispen- 
sable element  of  meeting  of  minds  npon  the 
(Bme  thing  at  tbe  same  time.  To  speak  of 
enforcing  a  contract  which  never  existed  Is 
a  contradiction  of  terms. 

Bat,  though  this  case  does  not  present  a 
tedmlcal  mutual  mistake,  it  does  present  a 
mistake  which  a  court  of  equity  will  not  hesi- 


tate to  correct  to  the  end  ttiat  fbe  writing 
may  express  the  agreement  of  the  parties. 
Bom  V.  Schrenkelsen,  110  N.  T.  56,  17  N.  B. 
339 ;  West  v.  Suda,  69  Corm.  60,  36  Atl.  1015 ; 
34  Oyc.  910. 

It  Is  not  made  certain  by  this  record 
whether  the  plaintiff  read  the  note  sued  upon 
before  it  was  executed  and  accepted  by  him ; 
but  we  do  not  deem  it  material  if  in  fact  he 
read  the  note  before  be  receive^  It  and  un- 
derstood that  It  contained  tbe  objectionable 
clause.  Plaintiff's  own  testimony  makes  it 
clear  that  he  had  no  agreement  with  de- 
fendant that  the  note  should  contain  tbe  par- 
ticular clause  in  controversy.  The  question 
before  the  trial  court  was:  What  were  the 
terms  upon  which  the  parties  agreed  at  the 
time  of  their  agreement?  Tbe  discovery  by 
one  party  after  that  time  that  the  writing 
does  not  correctly  express  the  agreement  does 
not  affect  tbe  agreement  Itself. 

We  have  examined  tbe  other  assignments, 
but  do  not  think  they  merit  special  oonald- 
eratlon. 

The  judgment  is  affirmed. 

Affirmed. 

8AKNB1B,  J.,  concurs.  BBANTLT,  O.  J., 
being  abSQit,  did  not  bear  the  argument,  and 
takes  no  part  in  the  foregoing  decision. 


CKANB  &  ORDWAY  CO.  v.  BAATZ  et  al. 
(No.  8743.) 

(Supreme  Court  ot  M<»itana.     April  2,  1917.) 

1.  Mechanics'  Liens  «=»5  —  Cohstbuction 
or  Stattitb. 

Hie  rule  that  mechanic's  lien  laws  are  re- 
medial, and  will  be  liberally  construed  and  ap- 
plied, means  that,  the  necessary  steps  having 
once  been  taken  to  secure  the  lien,  the  law  is 
subject  to  the  most  liberal  construction. 

cod.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Oent  Dig.  II  8,  5.] 

2.  Mechanics'  Liens  €=>1  54(2)— Lien  No- 
tice—AFFiDAvrr—DKsoBiiTioN  OF  Pbop- 
euti. 

In  view  of  Rev.  Codes,  |  7988,  defining  "af- 
fidavit," section  7291,  prescribing  the  moaa  of 
perfecting  a  mechanic's  or  materialman's  Uen,  is 
not  complied  with  by  a  document,  filed  by  a 
materialman  as  a  lien  claim,  to  verify  the  de- 
scription of  the  property  affected,  cmitaining 
an  acknowledgment  of  the  managing  agent 
of  the  claimant  corporation,  taken  before  a 
notary,  public,  that  the  corporation  executed 
the  ben  notice,  since  the  acknowledgment  was 
not  an  affidavit;  the  affidavit  being  essential, 
and  going  to  both  the  account  and  the  descrip- 
tion. 

[Bid.  Note.— For  other  cases,  see  Mechanict^ 
Uens,  Cent  Dig.  |  262.] 

3.  Mechanics'  Liens  <S=9l54<^)— Lien  No- 
tice—Affidavit TO  Account  and  Descrip- 
tion. 

The  affidavit  to  a  materialman's  lien  notice 
should  verify  the  account  and  the  description  of 
the  property  aftected. 

[Eld.  Note.— For   other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  262.] 
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4.  Mkoharics'  Lizits  «$»1S4  —  Notice  of 
I/iEN— Account  and  Descbiftiom  of  Pbop- 

EKTT— FOBH    OB    OBDEB. 

No  get  form  or  order  for  the  account  and 
description  of  the  property  affected  in  a  me- 
chanicrs  lien  notice  ia  required. 

[Eld.  Note.— For  other  cases,  aee  Medianics' 
IiienB,  Cent  INg.   {  20S.] 

5.  MECHAJtICS'     LiXNB    4=9l48— VXBIFICATION 

OF  Account — Statute. 
Under  Hev.  Codes,  §  7291,  prescribing  how 
to  perfect  a  .mechanic's  or  materialman's  lien, 
a  materialman's  claim  of  lien  must  verify  the 
account  as  a  just  and  true  one,  after  allowing 
"all  credits." 

[EJd.  Note. — For  other  cases,  see  Mechanics' 
liens,  Cent  Dig.  f  254.] 

Appeal  from  District  Court,  Cascade  Comi- 
ty;  H.  H.  Swing,  Judge. 

Action  to  enforce  a  materialman's  Uen  by 
the  Crane  &  Ordway  Company,  a  corporation, 
against  Nick  Baatz  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Peters  &  Smith,  of  Great  Falls,  for  ap- 
pellant   Freeman  &  Thelen,  of  Oreat  Falls, 

for  respondents. 

SANNE3R,  J.  The  correctness  of  the  Judg- 
ment from  which  this  appeal  is  taken  de- 
pends upon  whether  the  plaintiff  has  a  val- 
id Uen,  under  section  7291,  Revised  Codes, 
upon  the  property  of  the  respondent  Nick 
Baatz.  As  and  for  such  lien  the  plaintiff 
filed  in  the  proper  office  a  document  compris- 
ing: 

(1)  An  unsigned  notice  of  Hen  claim,  re- 
citing, among  other  things,  that  the  claim- 
ant furnished  certain  materials  for  the  Nick 
Baatz  building,  erected  on  lot  1,  In  block  414, 
of  the  original  townslte  of  Great  Falls,  Cas- 
cade county,  Mont ;  "that  the  value  of  the 
said  materials  amounted  to  the.  sum  of  |2,- 
707.93,  as  will  more  fully  appear,  reference 
being  had  to  an  itemized  statement  of  ac- 
count of  said  materials  hereunto  annexed, 
marked  'Exhibit  A,'  and  hereof  made  a 
part" 

(2)  The  following  matter.  Just  after  the 
notice: 

"[Venue.]  Charles  S,  O'Brien,  being  first 
duly  sworn,  on  oath  deposes  and  says :  That  he 
is  the  managing  agent  for  the  Crane  &  Ordway 
Company,  a  corporation,  the  party  in  the  fore- 
going notice  of  lien  and  statement  of  account  of 
the  amount  due  said  Crane  &  Ordway  Com- 
pany for  the  materials  therein  described,  after 
allowing  all  credits  and  offsets;  that  said  no- 
tice and  statement  contains  a  correct  descrip- 
tion of  the  property  to  be  charged  with  said 
lien ;  and  that  all  the  facts  stated  in  said  notice 
and  statement  are  true.  C.  iS.  O'Brien,  Manag- 
ing Agent  for  Crane  &  Ordway  Company. 

"On  this  3d  day  of  February  in  the  year 
1914,  before  me,  Julius  C.  Peters,  personally 
appeared  Charles  S.  O'Brien,  known  to  me  to 
be  the  managing  agent  of  the  Crane  &  Ordway 
Company,  the  corporation  that  executed  the 
within  instrument,  and  acknowledged  to  me  that 
such  corporation  executed  the  same.  Julius  C. 
Peters,  Notary  Public  for  the  State  of  Mon- 
tana, residing  at  Great  Falls.  My  commission 
expires  December  19,  1916.     [Seal.]" 


(3)  Forty-five  typewritten  pages  of  igaie> 
headed,  "Exhibit  A,  Itemized  SUtemeot  of 
Account,"  foUowed  by  (4)  this  matter: 

"[Venue.]  O.  S.  O'Brien,  being  first  doly 
sworn,  deposes  and  says  that  be  is  the  local 
manager  of  the  Great  Falls  branch  of  tht 
Crane  &  Ordway  Company,  a  corporation  pt- 
isting  under  and  by  virtue  of  the  laws  of  the 
state  of  Minnesota;  that  he  has  read  and  ex- 
amined the  within  account;  that  it  is  true  of 
his  own  knowledge ;  that  the  said  account  is 
just;  that  the  balance  of  twenty-seven  hun- 
dred seven  dollars  ninety-three  cents  (|2,707.9Si 
is  wholly  unpaid.    C.  S.  O'Brien. 

"Subscribed  and  sworn  to  before  me  this  3d 
day  of  March,  1914.  B.  H.  Schmidt  Notarr 
Public  for  the  State  of  Mcmtana,  residing  at 
Great  Falls,  Montana.  My  commission  explm 
July  8,  1916.     [Seat]" 

[1]  The  trial  court  held  this  document  to 
be  ineffective  to  create  a  Uen,  because  it  does 
not  purport  to  be  "a  Just  and  true  account 
of  the  amount  due  •  •  •  after  allowing 
all  credits,  and  containing  a  correct  descrip- 
tion of  the  property  to  be  charged,  *  •  • 
verified  by  affidavit,"  as  required  by  law: 
and  this  conclusion  te  assaUed  as  a  violation 
of  the  well-known  rule  that  mechanic's  Uen 
laws  are  remedial,  and  therefore  to  be  liber- 
ally construed  and  applied.  Counsel  mistake, 
and  therefore  misapply,  the  rule  they  seek  to 
Invoke.  It  is  that,  the  necessary  steps  hav- 
ing once  been  taken  to  secure  the  lien,  the 
law  is  subject  to  the  most  Uberal  construc- 
tion, for  it  Is  remedial  In  character,  and  rests 
upon  broad  principles  of  natural  equity  and 
commercial  necessity.  But  the  special  right 
acquired  in  virtue  of  a  mechanic's  lien  is 
purely  statutory,  and  the  manner  of  securing 
It,  by  perfecting  the  lien,  consists  of  various 
steps,  which  are  also  statutory,  and  must  be 
strictly  followed.  Stritzel-Spaberg  Lumber 
Co.  V.  Edwards,  50  Mont  49,  64,  144  Pac. 
772 ;  McGlauflln  v.  Wormser,  28  Mont  177. 
181,  72  Pac.  428. 

[2]  The  present  case  has  to  do  with  the 
means  taken  to  secure  the  lien.  "The  paper 
containing  the  account,  description,  and  affi- 
davit Is  deemed  the  Uen,"  and  while  certain 
errors  In  the  account  or  description  may  not 
Invalidate  the  lien,  the  affidavit  Is  essential, 
and  must  go  to  l>oth  the  account  and  the  de- 
scription. Rev.  Codes,  §  7291.  It  wlU  be  ob- 
served that  the  only  effort  to  verify  the  de- 
scription, as  such,  occurs  in  the  matter  mark- 
ed (2)  above,  which  contains  no  jurat,  or  oth- 
er intimation  by  any  one  authorized  to 
administer  oaths,  to  show  that  any  oath  was 
taken;  on  the  contrary,  it  proves,  if  any- 
thing at  all,  that  C.  S.  O'Brien  acknowledged 
that  the  corporation  claimant  executed  tht 
notice.  By  no  Uberallty  of  construction  can 
the  matter  embraced  In  Item  (2)  be  called  an 
affidavit  Rev,  Codes,  §  7988;  Metcalf  v. 
Prescott  10  Mont  283,  294,  25  Pac  1037. 

[3-S]  The  appeUant  conceding,  as  It  most, 
that  the  affidavit  should  verify  the  other  two 
things  necessary  to  make  up  the  lien,  to  wit, 
the  account  and  the  description.  Insists  that 
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the  affidavit  whlcta  appears  at  the  end  of  "'Bix- 
hibit    A,    Itemized    Statement   of   Account," 
that  Is  to  say,  Item  (4)  above,  does  so  because 
the  "account,"  to  which  It  refers,  means  the 
narration  embraced  In  the  entire  document, 
Including  the  description.    If  this  were  true, 
the  lien  should  be  sustained,  for  no  set  form 
or    order   is   required    (Wertz   v.    Lamb,   43 
Mont.  477,  482,  117  Pac.  89);    but  the  true 
meaning  of  "account,"  as  used  In  section 
7291,    Is  not  as  contended,   and  is  not  the 
meaning  Intended  to  be  conveyed  by  the  af- 
tidavlt.  Item  (4).    This  affidavit  does  not  as- 
sume to  verify  the  description  at'  all,  and 
does  not  verify  the  account  Itself  as  the  stat- 
ute requires.    The  account  must  be  a  Just*  and 
true  one,  "after  allowing  all  credits,"  and 
must  be  verified  as  such.    The  purpose  of  the 
affidavit  is  clear  enough.    It  is  not  merely 
to  entitle  the  lien  claim  to  record,  but  to  fur- 
nish a  sanction  for  it  In  such  an  oath  as  will 
subject  the  affiant  to  punishment  for  perjury 
it  It  be  false  in  material  particulars.     No 
such  result  could  follow  here,  even  though 
the  dei^riptlon  in  item  (1)  were  wholly  false,. 
or  the  account  In  item  (3)  were  altogether  un- 
true and  unjust,  "after  allowing  all  credits." 
Tbe  Judgment  appealed  from  Is  affirmed. 
Affirmed. 

HOLLOW  AT,  J.,  concurs.  BRANTLT,  O. 
J.,  being  absent,  takes  no  part  in  the  fore- 
going decision. 


NATIONAL   BANK   OF   GALLATIN   VAL- 
LEY v.  INGLE  et  al.    (No.  3744.) 

(Supreme  Court  of  Montana.    March  31,  1017.) 

1.  Animals  ^s>27  — Ijease  of  SHErp  — Con- 

STRUCIION   BY  PaBTIKS. 

Where  the  parties  to  a  lease  of  a  band  of 
sheep  c6nstrued  the  contract  so  as  to  express 
their  intentions  and  acted  in  accordance  there- 
\Tith,  the  court  will  adopt  the  construction  they 
placed  upon  it  as  to  which  party  hud  title  to 
iambs  sold  by  the  lessee. 

[Ed.    Note. — For    other   cases,    see    Animals, 
Cent  Dig.  {§  70-78.] 

2.  Anthals   ®=>27— Lease   or    Siieep^Divi- 
sioN  OF  Lambs. 

Where  a  band  of  sheep  was  leased,  and  the 
contract  gave  the  lessee  an  interest  in  the  orig- 
inal sheep,  the  right  to  the  possession  and  care 
of  them,  to  the  end  that  they  might  yield  an 
increase  from  which  he  could  receive  pay  for  his 
services,  and  also  the  right  to  become  owner  of 
the  original  stock  by  substitution  of  other  stock, 
tbe  title  becnme  vested  in  a  particular  half  of 
tbe  lambs,  or  their  proceeds,  when  a  division  of 
the  lambs  was  effected  by  the  lessee's  sale  and 
delivery  to  a  third  person  after  the  date  on  which 
the  lease  contract  provided  the  lambs  should  be 
divided. 

[Ed.   Note.— For   other   eases,    see   Animals, 
Cent  Dig.  U  7&-7a] 

3.  Chattel  Mobtoaoes  «=»138(1)  —  Priobitt 
— Lb880B'8  Lien. 

Where  a  band  of  sheep  was  leased,  the  lessee 
to  receive  half  the  wool  and  lambs,  replacing 
lost  stock,  and  the  lessee  mortgaged  the  lambs, 
and,  when  tbe  division  of  lambs  between  lessor 
and  lessee  took  place,  tbe  lessor  had  notice  of 


the  mortgage,  but  consented  to'  a  division  of  the 
lambs,  be  was  divested  of  his  lien,  and  theresift- 
er  the  mortgage  was  not  subject  to  the  lessor's 
lien,  as  between  tbe  lessor  and  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  228,  229,  231-230.] 

4.  AssioNHENTS  «=>34— Verbal  Assionment 
— DiBKCTioN  TO  Pat  Moitet. 

Where  the  division  of  lambs  by  the  lessor  - 
and  lessee  of  a  band  of  sheep  effectcil  a  woiver 
by  the  lessor  of  his  security  on  the  lessee's  share 
of  the  lambs,  and  operated  to  vest  in  th«  lessee 
the  right  to  dispose  of  the  proceeds,  when  the 
lessee  directed  payment  of  his  shai^e  of  tbe  pur- 
chase money  to  the  bank,  to  which  he  had  given 
a  mortgage,  the  direction  was  in  effect  a  verbal- 
assignment,  which  the  buyer  of  the  lambs  was 
bound  to  honor,  and  on  which  the  bank  could 
sue  him. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  67-71.] 

5.  Chatttsl  Mobtoaoes  «=9225(1)  —  Bights 
OF     TuiBD     Pebsons  —  "Innocent     Po»- 

OHASEB." 

An  "innocent  purchaser"  is  one  who  pays  or 
obligates  himself  to  pay  the  full  purchase  price 
of  mortgaged  property  to  the  vendor,  with  no 
notice  of  any  claim  or  right  to  the  prtyerty  in 
another  (clung  Words  and  Phrases,  Innocent 
Purchaser). 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §S  468^70.] 

Appeals  from  District  Court,  Sweet  Grass 
County;   Albert  P.  Stark,  Judge. 

Action  by  the  National  Bank  of  Gallatin 
Valley  against  Ernest  Ingle  and  otUera. 
From  a  Judgment  denying  plaintiff  any  re- 
lief as  against  defendant  ParUam,  and  from 
(jn  order  refusing  new  trial,  plaintiff  appeals. 
Judgment  and  order  reversed,  and  cause  re- 
manded, with  directions  to  enter  Judgment 
for  plaintiff  against  defendant  Parham. 

Geo.  T.  Patten,  of  Boseman,  for  appellant 
F.  B.  Beynolds,  of  Billings,  for  respondenta. 

McCULLOCH,  District  Judge.  This  ac- 
tion was  brongbt  to  recover  on  a  promissory 
note  executed  and  delivered  by  defendant 
Ingle  to  plaintiff,  and  to  foreclose  a  chattel 
mortgage,  given  to  eecoie  tbe  same.  From 
the  Judgment,  in  so  far  as  it  denied  plain- 
tiff any  relief  aa  against  defendant  Parham, 
and  from  an  order  refusing  a  new  trial,  these 
appeals  are  prosecuted. 

The  plaintiff  alleges  that  defendant  Wlrak 
leased  a  band  of  ewe  sheep  to  defendant 
Ingle  for  a  term  of  three  years.  Ingle  was 
to  perform  certain  services  and  pay  certain 
expenses  Incident  to  the  care  of  the  flock, 
and,  in  payment  and  reimbursement  therefor, 
to  receive  one-half  the  wool  dip  and  one-half 
the  lambs ;  the  wool  to  be  divided  each  year 
at  the  shearing  pens  and  tbe  lambs  to  be 
divided  when  weaned,  on  October  1st  of 
each  year;  the  title  to  the  lambs  to  be 
in  defendant  Wlrak  until  division  was 
made  as  stipulated  in  tbe  agreement  Ail 
shortage  in  the  original  stock  was  to  be 
made  good  by  Ingle  at  shearing  time  each 
year,  by  furnishing  ewes  of  the  age  of  those 
lost,  or,  at  the  option  of  Ingle,  to  replace 
such   loss   by    giving    three  ewe   lambs   for 
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every  two  ewet  lost  At  tbe  end  of  the  third 
year  Ingle  was  to  replace  the  original  stock 
with  ewes  of  a  certain  age,  and  the  original 
stock  was  then  to  become  the  property  of 
Ingle.  At  shearing  time  In  1912  (the  third 
year)  the  original  stock  had  been  diminished 
to  the  extent  of  some  800  head,  which  Ingle 
was  obliged  to  replace,  but  which  he  did  not 
replace,  then  nor  at  any  other  time. 

In  January,  1912,  Ingle  executed  and  de- 
livered the  promissory  note  and  the  diattel 
mortgage  sued  upon,  and  the  mortgage  was 
duly  filed  for  record.  From  the  pleadings 
It  appears  that  prior  to  October  1,  1912,  de- 
fendant Parham  contracted  with  defendant 
Wlrak  for  the  purchase  of  all  the  lambs  be- 
longing to  the  band  of  sheep  in  question; 
that  Parham  had  knowledge  at  the  time  of 
the  interests  of  Ingle  in  the  lambs,  but  had 
no  actual  knowledge  of  the  existence  of  the 
chattel  mortgage  at  the  time  of  the  purchase 
by  him  of  the  lambs;  that  the  lambs  were 
delivered  to  Parham  after  October  1st  and 
by  him  Immediately  delivered  to  one  Bailey, 
to  whom  he  had  sold  them;  that  after  de- 
livery of  the  lambs,  and  before  Parham  paid 
the  purchase  price,  he  was  Informed  of  the 
existence  of  plalntlfC's  chattel  mortgage,  and 
was  directed  by  Ingle  to  pay  the  plaintiff  the 
amount  due  him  for  his  one-half  of  the 
lambs;  that,  owing  to  the  failure  of  Ingle 
to  replace  the  sheep  missing  from  the  band, 
Wlrak  demanded  payment  of  all  the  money 
to  him,  and  Parham  paid  It  to  Wlrak,  In- 
stead of  to  the  bank. 

The  trial  court  found,  along  with  other 
facts,  that  in  the  latter  part  of  August,  1912, 
Wlrak,  with  the  consent  of  Ingle,  contracted 
with  Parham  for  the  sale  of  the  lambs,  and 
at  the  same  time  informed  Parham  of  Ingle's 
interest;  that  In  the  latter  part  of  Septem- 
ber Wlrak  was  informed  abd  had  knowledge 
and  notice  of  plaintiff's  chattel  mortgage. 
Among  its  conclusions  of  law,  the  trial  conrt 
declared  that  the  sale  of  the  lambs  to  Par- 
ham operated  as  and  effected  a  division  of 
the  lambs  as  between  Wlrak  and  Ingle,  and 
that  each  of  them  thereby  became  entitled  to 
one-half  of  the  proceeds  of  the  sale;  that 
the  filing  of  the  mortgage,  owing  to  the  in- 
definite description  of  the  property,  did  not 
Impart  notice  to  Parham;  that  the  sale  of 
the  lambs  from  Wlrak  to  Parham  was  com* 
pleted  when  the  delivery  was  made  to  Par- 
ham ;  that  when  Parham  first  learned  of  the 
mortgage  he  had  sold  and  delivered  the  lambs 
to  one  Bailey,  and  that  Ingle  and  Wlrak  were 
present  at  and  knew  of  snch  sale  and  deliv- 
ery; that  Parham  was  not  then  In  posses- 
sion, nor  had  he  any  Interest  In  them;  that 
plaintiff,  by  its  agent.  Ingle,  having  consent- 
ed to  the  sale  and  assisted  In  the  delivery  of 
the  lambs  to  Parham  without  Informing  him 
of  Its  mortgage,  and  not  having  given  Par- 
ham notice  of  Its  claim  prior  to  his  sale  and 
delivery  of  the  lambs  to  Bailey,  Is  estopped 
from  asserting  any  claim  against  defendant 
Parham.     Judgment  was  awarded  against 


Ingle,  bat  in  favor  of  Parham.    No  ladgment 
was  sought  against  Wlrak. 

At  the  time  Ingle  executed  and  delivered 
the  chattel  mortgage  to  plaintiff,  had  he  any 
Interest  In  the  Increase  of  the  flock  that  could 
be  mortgaged?  The  contract  provided  that 
the  shortage  of  ewes  was  to  be  made  good 
by  replacement  at  shearing  time;  that  the 
division  of  lambs  was  to  take  place  on  Oc- 
tober 1st,  and  that  the  title  to  the  lambs  was 
to  remain  In  Wlrak  nntil  the  division  of  them 
was  made.  If  the  language  of  the  contract 
were  strictly  construed,  Ingle  would  have  no 
title  or  Interest  in  the  lambs  until  October 
1st,  even  had  he  at  shearing  time  made  good 
all  shortages  occasioned  by  losses  occurring 
In  the  original  band  during  the  previous  year. 
From  shearing  time  to  October  1st  In^e 
would  be  compelled  to  care  for  a  large  band 
of  lambs  la  which  be  bad  no  interest  Not- 
withstanding the  language  of  the  contract  to 
the  effect  that  title  was  to  remain  In  Wlrak 
until  division,  the  intention  of  the  parties 
was  evidently  that  Wlrak  was  to  have  a  lien 
upon  the  Iambs  to  secure  the  fiiithful  per- 
formance by  Ingle  In  the  way  of  replacement 
of  lost  stock.    Wlrak  alleges  in  bis  answer: 

"That  it  was  the  iotention  of  said  parties  to 
said  contract  that  the  prorision  above  mention- 
ed, as  to  the  title  to  said  lambs  rem&uiLDE  in 
defendant  Louis  L.  Wirak  until  the  same  were 
divided,  should  stand  as  security  to  said  houis 
Xt.  Wirak  for  the  performance  of  the  obligation 
of  said  Ernest  Ingle  assumed  b;  him  in  said 
contract,  including  the  oblieation  to  make  good 
the  loss  on  the  original  stock  as  above  mention- 
ed;  *  *  *  that  said  plaintiff  took  said  mort- 
gage with  full  knowledge  of  the  terms  of  said 
contract  made  and  entered  into  by  and  between 
said  Louis  L.  Wirak  and  Ernest  Ingle,  and  did 
thereby  take  said  mortgage  subject  to  the  equi- 
ties of  defendant  Louis  L.  Wirak." 

[1]  If  the  right  Wirak  was  Intended  to 
have,  and  which  he  and  Ingle  understood  he 
had,  was  a  mere  equity,  to  wit,  security  for 
pei-formance  of  Ingle's  agreement  to  replace 
stock  on  account  of  losses,  then  the  title  to 
the  lambs  was  not  in  Wlrak,  but,  instead,  be 
bad  a  lien  upon  the  lambs  for  tiie  perform- 
ance of  that  particular  part  of  the  contract, 
and  Ingle  had  the  title.  Assuredly  Wlrak 
could  not  bold  his  own  property  as  security 
for  the  performance  of  an  obligation  Ingle 
owed  to  him.  He  certainly  so  understood 
when  he  contracted  with  Parham  for  the  sale 
of  the  lambs  and  Informed  Parham  of  Ingle's 
Interest;  and  Ingle  certainly  so  tinderstood 
when  be  mortgaged  his  Interest  In  the  lambs 
to  plaintiff.  The  parties  themselves  having 
constr  Jed  the  contract  so  as  to  express  their 
intentions,  and  having  acted  In  accordance 
therewith,  the  court  will  adopt  the  construc- 
tion they  placed  upon  it 

[2]  Aside  from  this,  the  contract  gave  Ingle 
a  certain  Interest  In  the  original  sheep,  be- 
ing the  right  not  only  to  the  possession  and 
care  of  them,  to  the  end  that  they  might 
yield  an  Increase  from  which  he  could  re- 
ceive pay  for  his  services,  but  also  the  right, 
to  become  owner  of  the  original  sto<&  b.r 
sobstitntion  of  other  stock  therefor.    Title 
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became  Tested  In  a  parUanlar  one-half  of  the 
lambs  or  the  proceeds  thereof  when,  as  the 
court  concluded,  a  dlrision  was  effected  by 
the  sale  and  delivery  to  Parham  on  October 
10th. 

[3]  'Wirak  had  no  knowledge  of  the  exist- 
ence of  tbe  chattel  mortgage  until  the  latter 
part  of  September,  which  was  shortly  before 
the  delivery  of  the  sheep  to  Parham.  When 
the  division  of  lambs  between  Wlrak  and 
Ingle  took  place,  Wlrak  had  notice  of  plaln- 
tlfTa  mortgage ;  yet  he  saw  fit  to  consent  to 
a  division  of  the  lambs,  which  divested  him 
of  Us  lien  upon  them.  The  division  of  the 
lambs  did  not  divest  Wlrak  of  the  right  to 
bave  tlie  losses  of  original  stock  made  good 
by  Ingle,  but  It  did  divest  him  of  the  securi- 
ty be  bad  for  tbe  making  good  of  such  loss; 
so  tbat  tbe  mortgage  of  the  bank,  which  up 
to  tbat  time  was  subject  to  the  lien  of  Wirak, 
was  no  longer  so  as  between  Wlrak  and  tbe 
bank. 

[4]  Another  conclusion  of  law  made  by  the 
trial  court  is  that,  since  a  delivery  of  tbe 
lambs  was  made  by  Wlrak  and  Ingle  to  Par- 
bam,  and  also  by  Parham  to  Bailey — Bailey 
being  a  purchaser  from  Parham — with  the 
knowledge  of  Wirak  and  Ingle,  before  Par- 
ham became  aware  of  tbe  bank's  mortgage, 
and  tbe  sale  between  Wirak  and  Parham  be- 
ing complete,  there  is  no  liability  on  the  part 
of  Parham  to  the  bank,  although  Parham 
bad  notice  of  the  mortgage  before  he  paid  the 
money  to  Wlrak.  This  is  not  correct,  because 
it  overlooks  the  proposition  that  tbe  division 
of  tbe  lambs  effected  a  waiver  by  Wlrak  of 
his  security  upon  Ingle's  share  and  operated 
to  vest  in  Ingle  the  right  to  dispose  of  the 
proceeds.  When,  therefore.  Ingle  directed 
the  pigment  of  bis  share  of  the  purchase 
money  to  tbe  bank,  tbat  direction  was  in  ef- 
fect a  verbal  assignment  which  Parham  was 
bound  to  honor,  and  upon  wUcb  tbe  bairic 
could  maintain  its  action. 

[C]  Moreover,  Parham  was  not  an  inno- 
cent purchaser  for  value.  An  Innocent,  pur- 
chaser is  one  who  pays,  or  obligates  himself 
to  pay,  the  full  purchase  price  of  property  to 
the  vendor,  with  no  notice  of  any  claim  or 
right  to  the  pr<q?erty  in  another.  4  Words 
and  Phrases,  p.  3629;  5  Cyc.  719;  24  Am.  & 
Eng.  £kicy.  Law  (2d  Ed.)  p.  12.  Assuming 
tbat  Wirak  made  the  sale  to  Parham,  and 
that  Ingle  was  not  known  in  tbe  transaction, 
as  respondents'  attorneys  contend  in  their 
brief,  and  that  Parham  then  obligated  him- 
■elf  to  Wirak  for  the  payment  of  the  full 
pnrdiase  price,  he  was  not  an  innocent  pur- 
chaser so  far  as  Ingle  was  concerned,  because 
he  then  knew  that  Wlrak  was  not  tbe  sole 
owner  of  the  lambs,  and  be  a}so  knew  that 
Ingle  bad  some  property  right  in  them,  and 
the  extent  of  that  right  Knowing,  when  he 
first  obligated  himself  to  Wlrak,  that  Ingle 
was  a  iMUt  owner  of  the  lambs,  knowing, 
whoi  the  lambs  were  delivered,  that  Wirak 


had  no  right  to  receive  tbe  entire  purchase 
price,  and  learning,  before  he  had  paid  tbe 
purchase  price,  that  tbe  bank  held  a  mort- 
gage executed  by  Ingle,  it  is  difficult  to  un- 
derstand how  Parham  could  be  an  innocent 
purchaser  as  to  the  bank. 

Touching  the  asserted  estoppel,  these  re- 
flections are  pertinent:  If,  as  the  trial  court 
found.  Ingle,  at  tbe  time  of  the  delivery  of 
the  lambs  to  Parham,  was  acting  as  agent  of 
plaintiff  to  the  delivery,  plaintiff  having  pre- 
viously consented  to  the  sale  of  the  lambs,  it 
necessarily  follows  that  Ingle,  as  agent  for 
plaintlO,  was  in  possession  of  the  lambs.  If 
the  plaintiff  was  in  possession  of  the  lambs 
Just  prior  to  their  delivery  to  Parham,  it 
must  have  been  by  reason  of  tbe  mortgage. 
Under  this  theory,  it  was  Ingle  who  consent- 
ed to  the  sale  being  made  by  plaintiff  who 
was  selling  them  under  tbe  mortgage.  Just 
how  this  condition  of  affairs  would  estop 
plaintiff  from  asserting  any  claim  against 
defendant  Parham,  in  view  of  the  want  of 
any  showing  tbat  he  was  misled  to  his  prej- 
udice is  by  no  means  clear.  Yellowstone 
County  V.  First  Trust  &  Savings  Bank,  46 
Mont  439,  128  Pac.  596.  It  follows  that 
plaintiff  was  entitled  to  Judgment  against  de- 
fendant Parham. 

The  Judgment  and  order  appealed  from 
are  therefore  reversed,  and  the  cause  is  re- 
manded, with  directions '  to  enter  Judgment 
accordingly. 

Reversed  and  remanded. 

SAKNBR  and  HOLLOW  AT,  JJ.,  concur. 
Hon.  B.  LBB  McCITLLOCH,  District  Judge 
of  tbe  Fourth  Judicial  District,  sat  in  place 
of  tbe  Chief  Justice. 


HARRINGTON  ▼.  CRICHTON.     (Na  3987.) 

(Supreme  Court  of  Montana.    Mardi  23, 1917.) 

E1.KCIT10NS  <S=»177— Baixots— Stub  and  Of- 
ficial Stamp. 
Rev.  Codes,  {  575,  providing  that  in  the 
canvass  of  votes  a  ballot  not  Indorsed  by  the  of- 
ficial stamp  must  not  be  counted,  enacted  prior 
to  aectioD  545,  providing  for  a  stub  at  the  top 
of  the  ballot  and  separated  from  the  rest  of  It 
by  a  perforated  line,  each  stub  to  be  differently 
numbered,  does  not  prevent  counting  of  it, 
where  the  judges  in  putting  the  official  stamp  on 
the  back  of  the  ballot  and  "near  the  top  of 
it,"  as  required  by  section  551,  put  it  on  the  back 
of  the  stub,  so  Uiat  the  judge  in  removing  the 
stub,  as  required  by  section  552,  before  deposit- 
ing the  ballot  after  finding  that  the  number  was 
the  same  as  on  the  ballot  given  the  voter,  re- 
moved the  official  stamp. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  149.] 

Appeal  from  District,  Court,  Lewis  and 
Clark  County ;  R.  Lee  Word,  Judge. 

Election  contest  by  Eva  Harrington  against 
May  J.  Crlchton.  Judgment  for  contestant, 
and  contestee  appeals.  Reversed  and  re- 
manded. 


»Por  other  eaaa  «e«  lame  tocio  and  KDY-NUMBBR  In  all  Ker-Numbered  DlKWta  and  Inde^M, 
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Henry  O.  Smith,  B.  D.  Phelan,  and  C.  B. 
Pew,  all  of  Helena, '  tor  appellant  O.  A. 
Spanlding  and  J.  B.  Wine,  Jr.,  both  of 
Helena,  for  respondent 

MATTHEWS,  District  Judge.  The  parties 
to  this  action  were,  at  the  last  general  elec- 
tion, rival  candidates  for  the  office  of  county 
superintendent  of  schools  for  Lewis  and 
Clark  county,  both  being  legally  qualified  and 
duly  nominated,  the  board  of  canvassers 
found  that  appellant  had  received  the  high- 
est number  of  votes  cast  for  said  olHce  and 
declared  her  duly  elected  and  caused  a  certifi- 
cate of  election  to  be  Issued  to  her.  Being 
dissatisfied  with  the  result  of  the  election, 
respondent  filed  her  petition  of  contest.  Is- 
sue was  Joined  and  a  trial  had,  resulting  In 
a  judgment  In  favor  of  respondent  declaring 
her  duly  elected  to  said  oflice,  and  declar- 
ing the  certificate  so  Issued  to  appellant  null 
and  void.  From  this  Judgment  the  appellant 
appeals,  assigning  as  error,  among  others: 

"(3)  The  district  court  erred  in  refusing  to 
coimt  the  ballots  from  the  Gilman  precinct,  the 
Klkborn  precinct,  and  other  ballots,  the  suffi- 
ciency of  the  stamping  of  which  was  questioned." 

This  Is  the  main  contention  and  control- 
ling question  In  the  case  and  is  based  on  the 
findings  of  the  court  below,  appearing  in  its 
memorandum  opinion,  that: 

(1)  "During  the  recount  of  said  ballots  by  the 
attorneys  for  the  respective  parties,  and  in  the 
presence  of  the  court,  ballots  were  found  in  the 
returns  of  more  than  one  precinct  within  the 
city,  and  from  at  least  two  precincts  outside  the 
city,  that  did  not  have  on  the  baclt  thereof  the 
official  stamp.  •  •  • "  (2)  "The  exclusion  of 
the  unstamped  ballots  found  in  the  several  pre- 
cincts, other  than  precinct  No.  31,  Gilman  pre- 
cinct, if,  under  the  law,  they  should  not  be 
counted,  would  not  change  the  result;  if,  how- 
ever, the  unstamped  ballots  in  precinct  31  should 
not  have  been  counted  by  the  judges  of  elec- 
tion, and  were  to  be  disregarded  on  the  official 
count,  the  result  would  be  the  election  of  the 
contestant."  And  the  conclusions  of  law  based 
on  said  findings,  that  the  ballots  not  stamped 
should  not  have  been  counted,  resulting  in  the 
judgment  heretofore  mentioned. 

It  appears  from  the  evidence  adduced  at 
the  trial  that  in  Gilman  precinct  No.  31, 
through  an  erroneous  interpretation  of  the 
instruction  to  Judges  of  election,  sent  out  ac- 
cording to  law  by  the  county  clerk,  that  "on 
the  bacli  near  the  top  of  the  ballot  must  be 
stamped  the  words  'official  ballot,'  the  name 
and  number  of  the  election  precinct,"  the 
Judges  systematically  stamped  each  ballot 
before  delivery,  with  the  rubber  stamp  fur- 
nished, "on  the  back  near  the  top"  of  the 
sheet  on  which  was  printed  the  blank  ballot 
but  so  near  the  top  that  the  entire  legend 
thereof  appeared  above  the  perforation. 
Each  ballot,  when  voted,  was  returned  by 
the  voter  so  folded  that  the  official  stamp  and 
the  number  of  the  ballot  were  on  the  outside, 
60  that  the  Judges  of  election  could  tell  at  a 
glance  that  the  paper  returned  was  the  of- 
ficial ballot  delivered  to  the  voter.  There- 
upon the  ballot  Judge  tore  off  the  stub  and 
with  it  the  official  stamp  so  placed  above 


the  perforation,  and  placed  the  ballot 
the  box  provided  for  that  purpose.  On 
closing  of  the  polls  the  box  was  opened ;  ' 
ballots  counted ;  results  entered  as  reqni 
by  law;  and  the  ballots  so  counted,  be 
the  same  ballots  that  went  Into  the  box  d 
Ing  the  day  In  the  regular  course  of  voO 
were  sealed  in  an  envelope,  indorsed  and 
Uvered  to  the  county  clerk,  and,  on  tbe  tr; 
produced  In  court 

The  contention  of  respondent,  sustained 
the  court  below,  is  that  inasmuch  as  no  t 
lot  in  precinct  No.  31  was,  at  the  time  It  v 
taken  from  the  box  and  counted,  Indor 
with  the  official  stamp,  every  ballot  cast 
said  precinct  was  void  and  should  not  ha 
been  counted.  The  court  below  found  tl 
there  was  no  evidence  of  fraud  of  any  ki 
In  the  election,  and  that  there  was  no  c 
dence  that  any  ballot  box  had  been  tampei 
with  and.  In  fact,  there  Is  no  contention 
fraud  or  Irregularity  In  the  -election,  otl 
than  the  Irregularity  In  the  stamping  of  b 
lots  In  the  precincts  named.  The  whole  qn 
tlon,  therefore,  is  whether  under  the  law  t 
appellant,  who  was  admittedly  the  cho: 
of  a  clear  majority  of  the  people  of  I 
county,  shall  lose  the  fruits  of  vlcto 
through  the  irregularity  in  stamping  ballc 
referred  to. 

Section  9,  art.  9,  of  the  Constitution 
the  state  of  Montana,  provides: 

"The' Legislative  Assembly  shall  have  the  po 
er  to  pass  a  registration  and  such  other  laws 
may  ije  necessary  to  secure  the  purity  of  elt 
tions  and  guard  against  abuses  of  the  electi 
franchise." 

The  Legislature  has  provided  a  genei 
registration  law  and  present  set  of  rath 
elaborate  and  effectual  laws  to  secure  tl 
purity  of  our  elective  franchise  and  for  tl 
prevention  of  fraud  in  elections.  Under  the 
laws  a  uniform  ballot  is  provided.  It 
pVlnted  and  distributed  at  the  public  expens 
and  no  other  ballots  than  those  so  providf 
can  be  cast  or  counted.    Rev.  Codes,  S  542. 

Section  545,  after  providing  for  the  blai 
form  of  ballot,  reads  as  follows: 

"The  ballot  shall  be  printed  on  the  same  le! 
with  a  stub,  and  separated  therefrom  by  a  ii« 
forated  line.  The  part  above  the  perforate 
line,  designated  as  tlie  stub,  shall  extend  ti 
entire  width  of  the  ballot,"  etc. 

The  county  clerk  Is  required  to  fumis 
each  precinct  with  the  appropriate  stami 
with  ink  pad  for  the  purpose  of  deslgnatln 
or  stamping  the  official  ballots.    Section  54' 

Section  551  then  provides: 

"At  any  election  the  judges  of  election  mns 
designate  two  of  their  number  whose  -duty  i 
is  to  deliver  ballots  to  the  qualified  electors.  Bi 
fore  delivering  any  ballot  to  an  elector,  the  saii 
judges  must  print  on  the  back,  and  near  tli 
top  of  the  ballot,  with  the  rubber  or  other  stami 
provided  for  the  purpose,  the  desi^^nation  'offi 
cial  ballot'  and  the  other  words  on  same,  as  pro 
vided  for  in  section  547  of  this  chapter;  nni 
the  clerks  must  enter  on  the  poU  lists  the  nam 
of  such  elector  and  the  number  of  the  stub  it 
tached  to  the  ballot  given  him.    *    *    * 

"Sec.  552.  On  receipt  of  his  ballot  the  dec 
tor  must  forthwith,  without  leaving  the  pollini 
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place   and  witbin  the  guard  rail  provided,  and 
alone,  retire  to  one  of  the  places,  booths  or  com- 
partments, if  such  are  provided,  and  prepare  his 
ballot.     •    •    •    After  preparing  his  ballot,  the 
elector  must  fold  it  so  the  face  of  the  ballot  will 
b«     <:oiicealed    and    so    that    the   indorsements 
stamped   thereon   may   be  seen,   and   hand  the 
same    to  the  judges  in  charge  of  the  ballot  box, 
who  sliall  announce  the  name  of  the  elector  and 
the   printed  or  stamped  number  on  the  stub  of 
the  official  ballot  so  delivered  to  him,  in  a  loud 
and    distinct  tone  of  voice.     If  such  elector  be 
••iititled   then    and   there   to   vote,   and    if   such 
printed  or  stamped  number  is  the  same  as  that 
catered  on  the  doU  list  as  the  number  on  the 
htub   of  the  official  ballot  last  delivered,  to  him 
by  the  ballot  judge,  such  judge  shall  receive  such 
t>allot,  and  after  removing  the  stub  therefrom 
in  plain  sight  of  the  elector  and  without  remov- 
ing; any  other  part  of  the  ballot,  or  in  any  way 
exposing  any  part  of  the  face  thereof  below  the 
stub,    shall   deposit   each   ballot  in   the   proper 
ballot  box  for  the  reception  of  voted  ballots,  and 
the  stubs  in  a  box  for  detached  stabs.    •    *    *  " 

Section  572  provides: 

"As  soon  as  the  polls  are  closed  the  jndges 
must  immediately  proceed  to  canvass  the  votes 
given  at  such  election.  The  canvass  must  be 
public  in  the  presence  of  bystanders,  and  must 
be  continued  without  adjournment  until  com- 
pleted and  the  result  thereof  is  public  declared. 

"Sec.  573.  •  •  •  The  judges  must  then 
take  out  of  the  box  the  ballots  unopened  except 
to  ascertain  whether  each  ballot  is  single,  and 
count  the  same  to  determine  whether  the  num- 
ber of  ballots  correspond  with  the  number  of 
names  on  the  poll  lists.    •    *    *  " 

Section  675  provides: 

"In  the  canvass  of  the  votes  any  ballot 
which  is  not  indorsed,  as  provided  in  this  title, 
by  the  official  stamp,  is  void  and  must  not  be 
counted,  and  any  ballot  or  parts  of  a  ballot 
from  which  it  is  impossible  to  determine  the 
elector's  choice,  is  void  and  must  not  be  count- 
ed ;  if  part  of  a  ballot  is  sufficiently  plain  to 
gather  therefrom  the  elector's  intention,  it  is 
the  duty  of  the  judges  of  election  to  count  such 
part." 

From  the  entire  comparison  of  the  sections 
quoted,  it  clearly  appears  that  the  duties  im- 
posed by  law  upon  the  electors  and  the 
Judges  of  election  are  largely  reciprocal,  and 
la  many  material  matters  the  elector  may, 
by  his  own  negligence,  render  h\s  ballot  void 
in  whole  or  in  part  Thus  he  should  be  held 
chargeable  with  seeing  that  the  official  bal- 
lot delivered  to  him  by  the  judges  of  election 
has  stamped  "on  the  back  and  near  the  top" 
the  appropriate  designation  of  the  official 
ballot,  and.  If  he  negligently  receives  a  bal- 
lot not  so  stamped  or  on  which  the  stamp  is 
glaringly  deficient  or  lacking  in  some  of  the 
essential  elements  required  by  law,  he  can- 
not be  heard  to  complain  that  his  vote  is  not 
counted  and  that  his  ballot  Is  void.  Slaj- 
maker  v.  Phillips,  5  Wyo.  453,  40  Pac.  971, 
42  Pac.  1049,  47  L..  B.  A.  842 ;  Newhouse  v. 
Alexander,  27  OkL  46,  110  Pac.  1121,  30  L. 
a.  A.  (N.  S.)  602,  Ann.  Cas.  1912B,  674 ;  Orr 
V.  Bailey,  59  Neb.  128,  80  N.  W.  495 ;  Manck 
T.  Brown,  59  Neb.  382,  81  N.  W.  313;  Kelso 
T.  Wright,  110  Iowa,  560,  81  N.  W.  805; 
Kelly  V.  Adams,  183  111.  193,  55  N.  B.  837; 
UUler  V.  ScbaUern,  8  N.  D.  395,  79  N.  W. 
865.  The  cases  above  correctly  state  the  gen- 
eral role: 


"If  the  statute  expressly  declares  any  partic- 
ular act  to  be  essential  to  the  validity  of  the 
election,  or  that  its  omission  shall  render  the 
election  void,  all  courts  whose  duty  it  is  to  en- 
force such  statute  must  so  hold,  whether  the 
particular  act  in  question  goes  to  the  merits,  or 
affects  the  result  or  not.  Such  a  statute  is  im- 
perative, and  all  considerations  touching  its  pol- 
icy or  impolicy  must  be  addressed  to  the  Lccls- 
lature."    UcCreary  on  Elections  (3d  £U.)  §  190. 

No  one  of  the  cases  cited,  however,  was  de- 
cided upon  a  statute  similar  to  the  one  here 
under  consideration,  that  is,  under  a  statute 
providing  for  a  "stub"  at  the  head  of  the  of- 
ficial ballot,  separated  from  it  only  by  a  per- 
foration, requiring  minute  scrutiny  to  deter- 
mine its  presence. 

An  examination  of  the  statutes  on  the  sub- 
ject discloses  the  fact  that  section  575  was 
enacted  prior  to  the  provision  for  a  stub  at 
the  head  of  the  ballot  With  the  old  form  of 
ballot,  with  nothing  to  be  removed,  the  un- 
fortunate circumstances  surrotindlng  the  vot- 
ing at  Gilman  could  not  have  arisen ;  either 
the  ballot  would  have  been  properly  stamped, 
or  stamped  not  at  all,  to  be  in  the  first  in- 
stance accepted,  and  in  the  second  rejected. 
Under  such  circumstances,  the  reasoning  of 
the  courts  as  expressed  in  Kelly  v.  Adams, 
supra,  Is  convincing : 

"To  ignore  this  provision  of  the  statute,  and 
allow  ballots  to  be  counted  which  do  not  con- 
tain the  official  indorsement,  would  authorize 
tlie  voting  of  ballots  that  might  have  been  sur- 
reptitiously obtained  or  copied,  and  one  of  the 
purposes  of  the  ballot  law  be  entirely  frittered 
away  and  the  door  opened  for  fraud. 

But  does  the  reason  for  such  a  strict  con- 
struction of  the  statute  prevail  under  our 
present  law? 

The  Legislature,  by  providing  for  the  stub 
to  be  numbered,  and  to  be  removed  only  at 
the  time  of  depositing  the  ballot  in  the  ballot 
box,  has  hit  upon  an  effective  method  of 
guarding  against  fraud  and  Illegal  voting, 
and  has  insured  the  deposit  of  the  voted  bal- 
lot in  the  ballot  box,  and  the  provisions  of 
section  575  should  now  be  construed  In  the 
light  of  the  changed  conditions.  The  prob- 
lem presented,  to  the  lieglslature  was  first  to 
secure  to  the  voter  a  free,  untrammeled  vote, 
and,  second,  to  secure  a  correct  record  and 
return  of  that  vote;  and  the  legislative  body 
is  presumed  to  have  had  that  problem  In 
mind  In  preparing  rules  for  the  guidance  of 
both  the  elector  and  the  election  officers. 
But  the  rules  laid  down  are  but  a  means  to 
an  end;  to  hold  a  slight  Infraction  of  those 
rules  fatal,  when  the  elector  has  substantial- 
ly complied  with  the  requirements  apd  the 
mistake  is  but  a  technical  error  of  the  elec- 
tion officials,  and  in  the  face  of  the  fact  that 
the  result  was  precisely  what  It  would  have 
been  had  no  error  been  committed,  and  sudh 
holding  would  defeat  the  clear  expression  of 
the  will  of  the  majority,  would  be  to  subor- 
dinate substance  to  form  and  defeat  the  end 
sought  to  be  secured.  It  would  be  to  render 
that,  which  was  intended  to  prevent  fraud 
and  injustice,  an  instrument  of  Injustice. 
Xhe  power  to  dlafrancblse  an  entire  precinct 
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—while  It  doea  exlat— should  be  exerdsed 
with  great  care,  and  effect  should  b«  given  to 
the  expression  of  the  will  of  the  majority, 
when  that  expression  is  clear  and  free  from 
any  taint  of  fraud,  and  when  possible  to  do 
so  without  violating  the  spirit  of  the  statute. 
In  the  case  of  Talcott  v.  Phllbrick,  59 
Conn.  485,  20  Atl.  430.  19  U  B.  A.  160,  the 
court  said: 

"All  statutes  tending  to  limit  the  exercise  of 
the  elective  franchise  by  the  citizen  should  be 
liberally  construed  in  his  favor.  •  •  •  A 
great  constitutional  privilege— the  highest  under 
our  government — is  not  to  be  taken  away  on  a 
mere  technicality,  but  the  most  liberal  intend- 
ment should  be  made  In  support  of  the  elector's 
action  whenever  the  application  of  common  sense 
rules  which  are  appliea  in  other  cases  will  en- 
able the  courts  to  understand  and  render  It  ef- 
fectual." 

The  error  or  mistake  by  reason  of  which  It 
is  sought  to  disfranchise  the  entire  electorate 
of  Gllman  precinct  was  that  of  the  sworn 
officials  of  the  state,  charged  with  the  pro- 
tection and  safeguarding  of  the  rights  of  the 
people.  In  the  case  of  Moyer  v.  Van  De  Yan- 
ter,  12  Wash.  377,  41  Pa&  60,  29  L.  B.  A. 
670,  50  Am.  St  Rep.  900,  the  court  said: 

"There  is  good  ground  for  recognizing  a  dis- 
tinction between  the  obligation  placed  upon  the 
individual  voter  and  those  matters  which  relate 
to  the  duties  of  election  officers.  Great  care 
should  be  taken  to  distinguish  between  those 
requirements  designed  to  prevent  fraud,  and 
which  are  necessary  to  preserve  the  punty  of 
elections,  and  those  which,  wliile  designed  for 
the  same  purpose,  are  not  essential  thereto,  tit 
we  may  overreach  the  salutary  effect  sought  to 
be  obtained  from  provisions  of  the  character 
of  the  first  mentioned,  by  going  so  far,  in  con- 
struing as  valid  and  mandatory  provisions  of 
the  second  class,  as  to  open  the  very  door  to 
fraud  that  was  sought  to  be  closed  thereby." 

With  this  declaration  of  the  Washington 
court  we  heartily  agree ;  and  In  this  connec- 
tion the  reasoning  of  this  court]  in  the  case 
of  Lane  v.  Bailey,  29  Mont.  648,  75  Pac.  191, 
applies  with  peculiar  force,  though  referring 
to  a  dissimilar  state  of  facts.  There,  when 
a  registry  agent  had  failed  to  require  the 
elector  to  take  the  oath  provided  for,  the 
court  held  that  bis  vote  should  nevertbelesa 
be  counted,  saying: 

"If  the  elector  may  be  deprived  of  his  right 
to  vote  in  this  manner,  an  unprincipled  registry 
a^ent  may  change  the  political  status  of  a  pre- 
cinct at  will,  and,  by  concerted  action  on  the 
part  of  a  number  of  such,  the  political  com- 
plexion of  a  county  may  be  easily  changed,  and 
the  popular  will  be  effectually  thwarted.  If 
the  elective  franchise  may  be  thus  tampered 
with,  incalculable  abuses  will  creep  into  the 
state." 

Bach  elector  of  Oilman  precinct  received 
from  the  proper  Judge  of  election  a  ballot  on 
which  that  Judge  did  "print  on  the  back  and 
near  the  top"  the  prescribed  inscription. 
Each  elector  prepared  Ms  ballot  according  to 
law  and  did  "so  fold  It  that  the  face  of  the 
ballot  will  be  concealed  and  so  that  the  in- 
dorsements  stamped  thereon  could  be  seen," 
He  then  delivered  It  to  the  proper  <^cer  who. 
In  his  presence,  detached  the  stub  and  depos- 
ited the  ballot  in  the  ballot  box.    It  would 


seem  that  the  elector  should  be  duugeable 
with  no  more  than  ordinary  care,  and  that 
when  he  ascertained  that  the  official  stamp 
was  on  his  ballot.  In  the  position  in  which 
the  law  apparently  required  It  to  be,  and  so 
folded  that  ballot  as  to  have  the  Inacriptloa 
In  view,  he  had  discharged  that  duty;  and 
that  the  act  of  the  election  official  thereafter 
in  removing  not  only  the  stub  but  also  the 
official  stamp  should  not  be  permitted  to 
render  his  ballot  worthless.  At  the  time  at 
counting  the  ballots,  the  Judges  had  the  iden- 
tified ballots  before  them  and  had  at  hand 
the  means  of  identitScatlon,  removed  from 
the  ballot  through  their  mistaken  OMistruc- 
tion  of  the  law. 

The  ballots  from  Oilman  precinct  should 
have  been  counted ;  to  hold  otherwise  would 
be  to  render  the  statute  an  Instroment  of  the 
injustice  it  was  Intended  to  prevent  It  by 
stamping  the  official  designation  on  the  stub 
above  an  almost  indiscernible  perforatioa 
but  In  the  apparent  pocdtlon  required  by  law 
— thus  lulling  the  elector  into  fancied  secu- 
rity— the  ballot  may  be  thereafter  rendered 
nnll  and  void  by  removing  the  stub,  concert- 
ed action  of  two  unscrupulous  Judges  of  elec- 
tion (that  is,  the  one  designated  to  give  out 
and  the  one  designated  to  receive  the  ballots) 
could  easily  nullify  the  action  of  an  adverse 
precinct  and  defeat  the  popular  will  In  an 
election. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded  to  the  district  court,  with  direc- 
tion to  enter  Judgment  in  favor  of  appellant 
(contestee)  confirming  her  title  to  the  office 
in  question. 

Reversed  and  remanded. 

SANNBR  and  HOLIX)WAT,  33.,  concur. 
Hon.  JOHN  A.  MATTHEWS,  Judge  of  the 
Fourteenth  Judicial  District,  sat  in  place  of 
the  Chief  Justice. 


STATE  T.  BAINS.    (No.  3S02.) 
(Supreme  Omit  of  Montana.    April  2,  1917.) 
1.  HoiaoiDE  <s=9l40— "Attempt"  to  Mosoa 

— IlfFORMATTON. 

E^cts  sufficient  to  constitnte  the  crime  of 
attempt  to  murder  are  not  stated  by  aa  in- 
formation charging  tbat  defendant  attempted  to 
murder  R.,  and  towards  the  commission  of  the 
crime  started  to  walk  to  her  home,  and,  meet- 
ing htt  on  a  highway,  sttmped  her,  and  struck 
her  in  the  face,  and  compelled  her  to  return  to 
her  home,  and  forced  her  to  enter  it,  and  locked 
her  in,  he  being  possessed  of  a  loaded  revolver, 
and  loaded  rifle  and  bottle  of  laudanum,  by  the 
use  of  all  of  which  he,  having  the  intent  to  min- 
der her,  did  then  and  there  attempt  to  do  ao^ 
and  tbat  be  failed  and  was  prevented  in  the  ex- 
ecution thereof  by  the  fact  that  he  took  r  pail 
to  go  for  water,  and  after  he  had  gone  oat  and 
lodted  the  door  she  escaped  by  a  window;  the 
facts  alleged  so  limiting  and  ctiaracterizing  the 
general  allegations  as  to  make  them  ineffectual, 
Rev.  Codes,  t  8894,  definhig  an  "attempt"  as 
an  act  done  with  intent  to  commit  a  crime,  and 
"tending."  but  failing,  to  effect  its  purpose,  the 
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^cts  aHesed  ahowing  at  most  pr«p«rat{<m,  and 
lot  auij  act  connected  with  any  accomplishment 
>t  til*  parpose. 

[¥:d.  Note. — ^For  other  cases,  see  Homicide, 
Dent,  Dig.  i  236. 

Few  other  definitions,  see  Words  and  Phras- 
es,  First  and  Second  Series,  Attempt.] 

2.    WiTNMBES     <e=>61(l)—CoMPETi:scT— Hub- 
band  AWD  "WiFB. 

Ber.  Codes,  f  0483,  as  amended  by  Laws 
19X5,  c.  Ill,  expressly  excepts  from  the  rule  of 
noncompetency  of  husband  or  wife  to  testify 
a^rainst  the  other  in  a  criminal  case  cases  of 
criminal  violence  on  one  by  the  other. 

I'EH.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  {8  174,  175.] 

Appeal  from  District  Court,  Bavalll  Coun- 
ty ;  R.  Lee  McGuUoch,  Judge. 

Charles  Rains  was  convicted  of  attempt  to 
murder,  and  aiqpeals.  Reversed  and  re- 
manded. 

Johnson  &  Tacker,  of  Hamilton,  and  Park 
Smith,  of  Helena,  for  appellant.  S.  0.  Ford, 
of  Helena,  and  Frank  Woody,  of  Butte,  for 
tlieSUte. 

SANNBB,  J.  [1]  The  prlnc^al  question 
presented  by  these  aH>eal8  is  whether  the 
information,  upon  which  the  ai^ellant  was 
tried  and  convicted  of  an  attempt  to  commit 
murder,  states  facts  sufficient  to  constitute 
that  offense.  Omitting  the  formal  parts,  the 
information  is  as  foUaws: 

"In  the  District  Court  of  the  Fourth  Judicial 
District  of  the  State  of  Montana,  in  and  for 
the  County  of  Ravalli.  •  •  •  Comes  B.  C. 
Kurtz,  county  attorney  of  said  count?,  and 
*  *  *  informs  the  coort:  That  one  Cnarles 
Bains,  late  of  the  county  of  RavaUi.  state  of 
Montana,  on  or  about  the  15th  of  October,  1915, 
at  and  in  the  county  of  Ravalli,  in  the  state  of 
Montana,  did  unlawfully,  feloniously,  and  will- 
fully, on  purpose,  and  with  his  deliberate  pre- 
meditated malice 'aforethought,  attempt  to  kill 
and  murder  one  Elizabeth  Rains,  amd  in  said  at- 
tempt and  towards  the  commission  of  said  of- 
fense did,  then  and  there,  feloniously  and  with 
his  premeditated  malice  aforethought,  start  to 
wallc  to  the  home  of  EUizabeth  Rains,  in  the  said 
county  of  Ravalli,  state  of  Montana,  and  that 
upon  meeting  her,  the  said  Eaizabeth  Rains. 
in  and  upon  a  private  highway  a  short  distance 
from  her  home,  did  then  and  there,  <hi  purpose 
and  with  his  deliberate  premeditated  malice 
aforethought,  intercept  ahd  stop,  her,  and  did 
strike  her  in  the  face,  and  did  compel  her  to  re- 
turn to  her  home  with  him;  that  upon  the  ar- 
rival at  the  home  of  said  ESizabeth  Rains'  the 
said  Charles  Rains  did  deliberately  and  feloni- 
ously force  her  to  enter  her  hwise,  and  did  en- 
ter after  her  and  lock  the  door,  and  take  pos- 
session of  the  key  to  said  door,  all  of  which  was 
done_  with  the  deliberate,  premeditated,  and 
felonions  intent,  then  and  there,  npon  the  part 
of  him,  the  said  Charles  Rains,  to  kill  and  mur- 
der the  said  Elizabeth  Rains,  he,  the  said 
Charles  Rains,  being  at  said  time  in  the  pos- 
session of  a  38-caliber  Iver  Johnson  revolver, 
loaded  with  cartridges  containing  powder  and 
leaden  bnlleto.  and  being  in  possession,  at  said 
time,  of  a  22-caliber  special  rifle,  loaded  with 
cartridges  containing  powder  and  leaden  bul- 
lets, and  being  at  said  time  in  the  possession  of 
a  bottle  containing  laudanum,  by  the  use  of  all 
of  which  he,  the  said  Charles  Rains,  having 
then  and  there  the  deliberate,  premeditated,  and 
felonious  intent  to  kill  and  murder  said  Eliza- 


beth Rainsk  did  then  and  tbere  attempt  to  do 
so.  That  said  Charles  Rains  did  then  and  there 
fail  in  the  perpetration  and  commission  of  said 
offense,  and  was  then  and  there  prevented  in  the 
execution  of  the  same,  by  the  following  facts: 
The  said  Charles  Rains  did  take  a  water  pail 
and  unlock  the  door  and  start  to  go  to  a  nearby 
spring  for  the  purpose  of  getting  a  pail  of  wa- 
ter; that  after  stepping  outside  said  house  he 
locked  the  door  from  tiie  outside,  keeping  the 
key  to  said  door  in  his  possession ;  that  as  aoon 
as  he  stepped  out  of  the  said  door  the  said  "EHiza.- 
beth  Rains  opened  a  window  on  the  opposite 
side  ot  said  house,  through  which  she  escaped 
to  a  nearby  neighbor.  All  of  which  is  con- 
trary to  the  form,  force,  and  effect  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Montana." 

The  appellant's  contention  Is  that  this 
document  Is  Inadequate  to  support  the  judg- 
ment, and  we  think  he  Is  correct  Our  stat- 
ute provides: 

"An  Act  done  with  intent  to  commit  a  crime, 
and  tending  but  failing  to  effect  its  commission, 
is  an  attempt  to  commit  that  crime."  Rev. 
Codes,  i  8894. 

And  Mr.  Wharton,  in  bis  excellent  work  on 
Criminal  Law  (11th  Bd.,  f  212),  thus  enlarges 
upon  this  definition : 

"An  attempt  is  an  intended  apparent  unfinish- 
ed crime.  It  must  be  intended,  since  it  is  of  its 
nature  that  it  should  be  comniitted  in  order  to 
effect  a  araedfic  criminal  result  It  must  be  ap- 
parent^ Biace  if  it  be  obviously  not  likely  to  ef- 
fect the  result  at  which  it  alms  (e.  ^.,  where  a 
popgun  is  leveled  at  a  ship,  or  a  witch  is  em- 
ployed to  use  enchantments),  it  is  not  indictable. 
It  must  be  unfinished,  as  otherwise  the  indict- 
ment would  be  for  the  complete  crime;  but 
there  must  be  at  least  some  appreciable  frag- 
ment of  the  crime  committed,  and  it  must  be  in 
such  progress  that  it  will  be  consummated  un- 
less interrupted  by  circumstances  independent 
of  the  will  of  the  attempter." 

So,  too,  the  more  modem  text  In  6  R.  O.  L. 
p.  279,  says: 

"In  order  to  constitute  an  attempt,  It  is  es- 
sential that  the  defendant,  with  the  intent  of 
committing  the  particular  crime,  shall  have 
dcHie  some  overt  act  adapted  to,  approximating, 
and  which  in  the  orAnary  likely  course  of 
things  would  result  in  the  commission  thereof. 
nierefore  the  act  most  reach  far  enough  to- 
wards the  accomplishment  of  the  desired  result 
to  amount  to  the  commencement  of  the  consum- 
mation." 

These  criteria,  which  have  the  support  of 
abundant  Judicial  authority  (People  v.  Mur- 
ray, 14  CM.  160;  Hicks  v.  Cdmmonwealth,  86 
Va.  223,  9  S.  B.  1024,  19  Am.  St.  Rep.  891; 
Territory  v.  Reuss,  6  Mont  60«5,  6  Pac.  885; 
People  V.  Moran,  123  N.  X.  254,  25  N.  B.  412, 
10  L.  R.  A.  109,  20  Am.  St.  Rep.  732 ;  Com- 
monwealth V.  Tolman,  149  Mass.  229,  21  N. 
K.  377,  3  L.  B.  A.  747,  14  Am.  St  Rep.  414, 
and  note;  State  v.  Hurley,  79  Vt  28,  64  AtL 
78,  6  L.  R.  A.  [N.  S.]  804,  118  Am.  St.  Rep. 
934  and  note;  note  to  People  v.  Moran,  20 
Am.  St.  Rep.  741  et  seq.),  are  accepted  by  the 
Attorney  General,  but  he  Insists  that  overt 
acts,  "appreciable  fragments"  of  the  offense 
designed,  are  alleged.  The  Information  tells 
us  very  carefully  what  the  appellant  did  "in 
said  attempt  and  towards  the  commission 
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of  said  offense,"  to  wit:  He  started  to  walk  | 
towards  the  home  of  Elizabeth  Rains;  he 
met  her  a  short  distance  from  her  home,  stop- 
ped her,  struck  her  In  the  face,  and  compelled 
her  to  return;  he  forced  her  to  enter  her 
house  and  locked  her  In.  All  this  was  rery 
wrong,  particularly  If  done  with  the  Intent 
at  some  time  to  kill  her,  and  for  It  be  should 
be  severely  punished ;  but  Just  how  the  death 
of  Elizabeth  Rains  could  be  compassed  by 
any  or  all  of  them,  unless,  after  the  manner 
of  nations,  he  purposed  to  blockade  her  there 
until  she  should  starve  to  death — ^whlch  Is 
not  suggested — we  are  quite  unable  to  see. 
But  it  Is  said: 

"He  armed  himself  with  three  deadly  weap- 
ons, to  wit,  a  loaded  revolver,  a  loaded  rifle,  and 
a  bottle  of  laudanum." 

The  Information  states  that  he  was  so 
armed,  but  it  does  not  charge  that  all  or  any 
of  this  panoply  of  war  was  actually  used  in 
any  effort  to  accomplish  the  allegeid  design. 
The  worst  that  can  l>e  said  of  it  is  that  there 
was  preparation.  In  People  v.  Murray,  su- 
pra, the  court,  speaking  through  Mr.  Chief 
Justice  Field,  said: 

"The  evidence  in  tliia  case  entirely  fails  to 
sustain  the  charge  against  the  defendant  of  an 
attempt  to  contract  an  incestuous  marriage 
with  bis  niece.  It  only  discloses  dedarationa  of 
bis  determination  to  contract  the  marriage,  Ida 
elopement  with  the  niece  for  that  avowed  pur- 
pose, and  his  request  to  one  of  the  witnesses  to 
go  for  a  magistitite  to  perform  the  ceremony. 
It  shows  very  clearly  the  intention  of  the  de- 
fendant, but  something  more  tban  mere  inten- 
tion is  necessary  to  constitute  the  offense  charg-' 
ed.  Between  preparation  for  tbe  attempt  and 
the  attempt  itself  there  is  a  wide  difference. 
The  preparation  consists  in  devising  or  ar- 
ranging the  means  or  measures  necessary  for 
the  commission  of  the  offense;  the  attempt  is 
the  direct  movement  toward  the  commission  aft- 
er the  preparations  are  made.  To  illustrate: 
A  party  may  purchase  and  load  a  gun,  with  the 
declared  intention  to  shoot  his  neighlwr;  but, 
until  some  movement  is  made  to  use  the  weapon 
upon  the  person  of  liis  intended  victim,  there 
is  only  preparation,  and  not  an  attempt.  For 
tbe  prei»aration  he  may  be  held  to  keep  the 
peace ;  but  be  is  not  chargeable  with  an  at- 
tempt to  kill.  So,  in  the  present  case,  tbe  dec- 
larations and  elopement,  and  request  for  a  mag- 
istrate, were  preparatory  to  tbe  marriage ;  but 
until  the  officer  was  engaged,  and  the  parties 
s'.uod  before  him,  ready  to  take  the  vows  ap- 
propriate to  the  contract  of  marriage,  it  cannot 
be  said,  in  strictness,  that  the  attempt  was 
made.  The  attempt  contemplated  by  tbe  statute 
must  be  manifested  by  acta  which  would  end 
in  the  consummation  of  the  particular  offense, 
but  for  the  intervention  of  drcnmatances  inde- 
pendent of  the  will  of  tbe  party." 

And  In  Hicks  v.  Commonwealth,  86  Va. 
223,  9  S.  B.  1024.  19  Am.  St.  Rep.  891,  which 
was  a  prosecution  for  attempt  to  murder  by 
poison,  wherein  the  defendant  procured  the 
poison  and  ineffectually  solicited  another  to 
administer  it,  the  Supreme  Court  of  Virginia 
remarks: 

"It  has  been  often  held,  under  statutes  sim- 
ilar to  our  own,  that  the  purchase  of  a  gun  with 
intent  to  commit  murder,  or  the  purchase  of  poi- 
son with  the  same  intent,  does  not  constitute  an 
indictable  offense,  because  tbe  act  done  in  either 


case  is  considered  as  only  in  the  natare 

preliminary  preparation,  and  as  not  adva 
the  conduct  of  the  accused  beyond  the  a| 
of  mere  intent." 

See,  also.  Stabler  v.  Commonwealth.  Bt 
318,  40  Am.  Rep.  653;  Reglna  v.  WUlIai 
Car.  &  K.  589;  Cox  v.  People,  82  HI.  191 

Singularly  enough,  when  all  the  tl 
alleged  in  the  Information  had  been  done 
the  preparation  was  complete,  the  appe 
took  a  water  pail  and  left  tbe  bouse  t< 
some  water,  and  while  he  was  gone  tbe 
tlm  escaped  though  a  window,  "contrai 
the  form,  force,  and  effect  of  the  statui 
such  case  made  and  provided,  and  agi 
the  peace  and  dignity  of  the  state  of  1 
tana."  Assuming  this  was  sufficient 
charge  a  frustration  of  the  appellant's 
sign  within  the  authorities  alwve  cited,  \< 
upon  the  whole  Information,  was  that  des 
Elizabeth  Rains  conld  die  bnt  once.  Did 
appellant  Intend  to  shoot  her  with  the 
volver,  club  her  to  death  with  the  rifle,  f 
the  laudanum  down  her  throat,  or  drown 
In  the  water  pall?  And  if  be  Intended 
of  these  tilings,  what  act  did  he  pert 
which  would  have  accomplished  the  des 
but  for  the  Interruption?  The  fact  is, 
details  so  painfully  set  forth  are  nnrelate 
eadi  other,  are  mntually  exclusive,  are 
connected  with  any  accomplishment  of 
main  purpose.  It  may  I>e,  as  urged  by 
state,  that,  had  these  tilings  been  omitted, 
Information  would  have  been  sufficient;  tl 
however,  were  not  omitted,  but  the  plea 
by  inserting  them,  limited  and  cliaracter! 
bis  general  allegations,  so  as  to  make  tl 
clearly  ineffectual. 

[2]  Some  contention  is  made  that  Eliza! 
Rains  was  incomi>etent  to  testify  over 
appellant's  objection;  but  tliere  Is  nothini 
this.  Section  9483,  Rev.  Codes,  as  amen 
by  Session  Laws  1916,  c.  Ill,  p.  24& 

The  Judgment  and  order  appealed  from 
reversed,  and  the  cause  is  remanded,  wltli 
rectlons  to  discharge  the  appellant,  so  fai 
the  present  information  Is  concerned. 

Reversed  and  remanded. 

HOLLOW  AT,  J.,  concurs.  BRANTLT 
J.,  being  absent,  did  not  hear  the  argum 
and  takes  no  part  in  the  foregoing  decis 


DOTT  ▼.  BEEGE.    (No.  3988.) 
(Supreme  Court  of  Montana.    March  27, 19 

1.  Elections  ®=»307— (Jontkbt— Attoeki 

Fee— Statutk. 
Under  Corrupt  Practices  Act  (Laws  II 
p.  593)  8  48,  providing  that  any  petition  i 
testing  the  right  of  any  person  to  a  nomina 
or  election  shall  set  forth  the  name  of  ei 
person  whose  election  is  contested,  etc.,  and  l 
costs,  disbursements,  and  attorney's  fees  s 
be  in  tbe  discretion  of  tbe  court,  etc.,  and 
tion  49,  providing  that  if  more  than  one  i 
tion  is  pending,  or  the  election  of  more  than 
person  contested,  tbe  court  may  apportion  o 
disbursements,  and  attorney's  fees,  in  an  ( 
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ion  contest,  the  prevailing  {tarty,  whether  pe- 
itioner  or  respondent,  la  entitled  to  attorney's 
'ees  in  addition  to  his  other  costs  and  disburse- 
n«iits ;  the  amount  to  be  awarded  resting  in 
;be  sound  discretion  of  the  court. 

["Ed.    Note.— Por  other   cases,   see   Elections, 
::ent.  Dig.  {  333.] 

i.    COJJSTIXOTTONAI,    LiAW    ®=>24S— ELECTIONS 

C=»270  —  Eqttai-  Protection  of  Ijaws  — 

StATUT*  PRESCRIBINO   ATTOENET'a   FEES  IN 

E1.ECT10R  Contest. 

Sach  sections  of  the  Corrupt  Practices  Act 
are  not  violative  of  Const.  U.  S.  Amend.  14,  S 
1,  as  denying  to  the  unsuccessful  party  in  an 
election  contest  the  equal  protection  of  the  laws. 
[Eiil.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  703 ;  Elections,  Cent.  Dig. 
§  247.] 

3.  Statutes  <S=79(1)  —  Speciai.  Laws  — Ex- 
clusive PbIVU£QES  —  CoRBtJPT  PEACTICES 

Act. 

Such  sections  of  the  Corrupt  Practices  Act 
are  not  violative  of  Const.  Mont.  art.  6,  S  26, 
providing  that  the  le^slative  assembly  shall 
not  pass  local  or  special  laws  granting  any  spe- 
cial or  exclusive  privilege  whatever. 

(Ed.    Note.— For    other   cases,   see    Statutes, 
Cent.  Dig.  i  84.] 

4.    CoNSTITtTTlONAl    tiAW   «=»326— DENIAL  OF 

Access  to  the  Courts — Statute. 

Such  sections  of  the  Corrupt  Practices  Act 
are  not  violative  of  Const.  Mont.  art.  8,  S  6, 
providing  that  the  courts  of  the  state  shall  be 
c>pen  to  every  person,  and  that  justice  shall  be 
administered  without  sale. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  959,  960.] 
5.  Apteai,  and  Error  <s=>880(1)— Pabtt  En- 
titled TO  ALIfOE  EBBOB. 
An  election  contestant,  appealing  from  judg- 
ment dismissing  his  contest  and  awarding  the 
conUstee  attorney's  fees_,  is  not  in  position  to 
complain  that  his  sureties  have  not  had  their 
day  in  court;   they  not  having  appealed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3584,  3585,  3587,  3589, 
3590.] 

Appeal  from  First  Judicial  District  Coart, 
I.«wis  and  (jlark  County;  B.  Lee  Wood, 
Judge. 

Election  contest  by  Martin  Doty  against 
Frank  L.  Reece.  From  a  Judgment  dismiss- 
ing  the  contest  and  awarding  contestee  an 
attorney's  fee,  contestant  appeals.    Affirmed. 

0.  A  Spanlding  and  J.  R.  Wine,  Jr.,  both 
of  Helena,  for  appellant  Wight  &  Pew,  of 
Helena,  for  respondent. 

SANNER,  J.  At  the  last  general  election, 
the  appellant  and  tbe  respondent  were  rival 
candidates  for  the  office  of  clerk  of  the  dis- 
trict court  In  and  for  Lewis  and  Clark  coun- 
ty. Upon  the  final  canvass  the  respondent 
was  declared  elected,  and  tbe  appellant 
brought  this  proceeding  to  contest  tbe  result 
so  declared.  He  failed  to  sustain  his  con- 
test, and  tbe  court  In  its  judgment,  dismiss- 
ing the  same,  awarded  to  tbe  respondent 
1200  as  attorney's  fees.  The  purpose  of  this 
appeal  is  to  raise  tbe  question  whether  such 
award  was  warranted,  and  the  appellant's 
claim  is  that  it  was  not,  because:  (a)  There 
is  no  statute  authorizing  it;  (b)  if  there  Is 
any  such  statute,  the  same  is  unconstitution- 


al; (c)  the  award  was  made  as  against  ap- 
pellant's sureties  without  giving  them  a  day 
in  court 

[1]  (a)  Tbis  proceeding  was  brought  under 
what  is  commonly  called  tbe  Corrupt  Prac- 
tices Act,  passed  by  tbe  people  at  tbe  general 
election  of  1912  (Session  Laws  1913,  p.  593 
et  seq.),  which  provides,  among  other  tbings, 
for  contesting  elections.  Section  48  of  this 
enactment  is,  in  part,  as  follows : 

"Any  petition  contesting  the  right  of  any  per- 
son to  a  nomination  or  election  sliall  set  forth 
the  name  of  every  person  whose  election  is  con- 
tested, and  the  grounds  of  the  contest.  •  *  * 
Before  anv  proceeding  thereon  tbe  petitioner 
shall  give  bond  to  the  state  in  such  sum  as  the 
court  may  order,  •  •  •  conditioned  to  pay 
nil  costs,  disbursements  and  attorney's  fees 
that  may  be  awarded  against  him  if  be  shall  not 
prevail.  If  the  petitioner  prevails,  he  may  re- 
cover his  costs,  disbursements  and  reasonable 
attorney's  fees  against  the  contestee.  But  costs, 
disbursements  and  attorney's  fees,  in  all  such 
cases,  shall  be  in  the  discretion  of  the  court, 
and  in  case  judgment  is  rendered  against  the 
petitioner  it  shall  also  be  rendered  against  tbe 
sureties  on  the  bond. .  •    •    •  " 

Section  49  also  provides: 

"  •  •  *  If  more  than  one  petition  is  pend- 
ing, or  the  election  of  more  than  one  person  is 
contested,  the  court  may,  in  its  discretion,  order 
the  cases  to  be  heard  together,  and  may  appor- 
tion the  costs,  disbursements  and  attorney's  fees 
between  them.    •    •    ♦ " 

We  think  the  clear  Implication  of  these 
provisions  is  that  the  prevailing  party, 
whether  a  petitioner  or  respondent,  shall  be 
entitled  to  attorney's  fees  in  addition  to  his 
other  costs  and  disbursements,  the  amount  to 
be  awarded  in  that  behalf  to  stand  upon  the 
sound  discretion  of  tbe  court  The  language 
employed  is  not  precise,  but  the  greater  part 
of  It  would  have  to  be  ignored  to  Justify  any 
other  conclusion.  ^ 

[2]  (b)  This  being  their  effect,  can  these 
provisions  be  upheld?  Appellant  insists  they 
cannot  for  these  reasons:  They  subject  tbe 
unsuccessful  party  In  an  election  contest  to 
a  penalty  not  visited  upon  other  unsuccess- 
ful litigants,  and  therefore  deny  to  him 
the  equal  protection  of  the  laws  guaranteed 
by  section  1  of  fhe  Fourteenth  Amendment 
to  tbe  federal  Constitution;  they  grant  to 
the  successful  party  in  an  election  contest  a 
special  privilege  not  enjoyed  by  successful 
litigants  In  other  cases,  contrary  to  section 
26,  art.  6,  of  the  state  Constitution;  they 
are  violative  of  section  6,  art  3,  of  tbe  state 
Constitution,  which  provides  that  the  courts 
of  this  state  shall  be  open  to  every  person 
and  that  Justice  shall  be  administered  with- 
out sale,  denial,  or  delay;  and  they  consti- 
tute an  attempt  to  delegate  legislative  power 
and  authority  to  the  courts. 

To  support  the  first  two  of  these  specifica- 
tions, counsel  rely  upon  Mills  v.  Olsen,  43 
Mont  129,  115  Pac.  33,  and  a  number  of 
cases  from  other  Jurisdictions  referred  to  in 
that  decision  and  cited  in  the  brief  of  ap- 
pellant here.  In  Mills  v.  Olsen,  the  consti- 
tutionality of  section  7166,   Revised  Codes, 
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authorizing  an  award  of  attorney's  fees  to 
the  successful  claimant  under  a  mechanic's 
lien,  was  challenged;  but  this  court,  with- 
out express  discussion  or  decision  of  the 
question,  contended  itself  with  approval  of 
the  reasoning  of  the  authorities  referred  to. 
Typical  of  these  authorities,  and  in  fact 
the  controlling  case,  Is  Gulf,  C.  &  S.  F.  Ry. 

00.  V.  Ellis,  lea  u.  s.  150,  i?  sup.  ct  255, 

41  L.  Ed.  666,  wherein  a  Texas  statute  au- 
thorizing the  successful  claimant  of  certain 
causes  of  action  against  railroad  companies, 
to  recover  attorneys'  fees,  was  annulled  as 
a  denial  of  the  equal  protection  of  the  laws. 
The  grounds  of  this  decision  are  thus  Inter- 
eetlngly  stated  : 

"It  is  simply  a  statute  imposing  a  penalty 
upon  railroad  corporations  for  a  failure  to  pay 
certain  debts.  No  individuals  are  thus  punish- 
ed, and  no  other  corporations.  The  act  singles 
out  a  certain  class  of  debtors  and  punishes  them 
when  for  like  delinquencies  it  punishes  no  oth- 
ers. They  are  not  treated  as  other  debtors, 
or  equally  with  other  debtors.  They  cannot  ap- 
peal to  the  courts  as  other  litigante  under  like 
conditions  and  with  like  protection.  If  litiga- 
tion terminates  adversely  to  them,  they  are 
mulcted  in  the  attorney's  fees  of  the  successful 
plaintiff;  if  it  terminates  in  their  favor,  they  re- 
cover no  attorney's  fees.  It  is  no  sufficient  an- 
swer to  say  that  they  are  punished  only  when 
adjudged  to  be  in  the  wrong.  They  do  not  en- 
ter the  courts  upon  equal  terms.  They  must 
pay  attorney's  fees  if  wrong;  they  do  not  re- 
cover any  if  right;  while  ubeir  adversaries  re- 
cover if  right  and  pay  nothing  if  wrong.  In  the 
suits,  therefore,  to  which  they  are  parties,  they 
are  discriminated  against,  and  are  not  treated 
as  others.  They  do  not  stand  equal  before  the 
law.  They  do  not  receive  its  equal  protection. 
*  *  •  It  is,  of  course,  proper  that  every  debt- 
or should  pay  his  debts,  and  there  might  be  no 
impropriety  in  giving  to  every  successful  suitor 
attorney's  fees.  Such  a  provision  would  bear 
a  reasonable  relation  to  the  delinquency  of  the 
debtor,  and  would  certainly  create  no  mequali- 
ty  of  right  or  protection." 

In  our  opinion,  there  is  not  the  slightest 
analogy  l>etween  the  statute  so  incisively  an- 
alyzed and  the  statute  before  us.  The  stat- 
ute before  us  applies  to  all  election  con- 
tests. It  treats  the  adverse  parties  thereto 
alike,  and,  if  it  would  be  proper  to  give  at- 
torney's fees  to  every  successful  litigant  in 
actions  to  recover  money,  It  is  equally  so  to 
give  attorney's  fees  to  every  successful  liti- 
gant in  actions  brought  to  contest  elections. 

[3]  The  appeal  to  section  26,  art  5,  of 
the  state  CJonstitution,  is  also  without  merit 
The  provision  there  is: 

"The  Legislative  Assembly  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enumer- 
ated cases,  that  is  to  sa^:  •  •  •  Granting  to 
any  corporation,  association  or  individual  the 
right  to  lay  down  railroad  tracks,  or  any  special 
or  exclusive  privilege,  immunity  or  franchise 
whatever." 

The  act  before  us  does  not  grant  or  at- 
tempt to  grant  to  any  particular  corporation, 
association,  or  Individual  any  special  or 
«xclusive  privilege  or  Immunity;  It  is  a  gener- 
al law  applicable  alike  to  all  persons  within 
a  class,  and  the  provision  tavoked  has  noth- 
ing to  do  with  it     Doubt  no  longer  exists 


touching  the  right  of  the  state  through  iu 
Legislature  to  classify,  so  long  as  such  clas- 
siflcation  rests  upon  some  diflerenoe  which 
bears  a  reasonable  and  just  relation  to  the 
matter  in  respect  to  which  the  classification 
Is  proposed  (Gulf,  eta,  Ry.  C!o.  t.  EUia, 
supra;  Hill  v.  Rae,  52  Mont  878;  158  Pac. 
826,  and  citations);  and  we  think  that  elec- 
tion contests  not  only  form  a  pertect  class 
for  special  treatment  because  of  their  in- 
timate relation  to  a  matter  of  great  public 
oonoem,  but  they  also  present  spedai  na- 
sons  for  the  particular  discrimination  here 
involved. 

[♦]  Nor  does  section  6  of  article  8  of  the 
state  Constitution  afford  any  objection  to  the 
award  In  question.  In  Wortman  ▼.  Klein- 
BChmldt,  12  Mont  816,  30  Pac.  280,  a  simtlar 
criticism  was  leveled  at  the  statute  allowUis 
attorney's  fees  to  claimants  under  mechan- 
ics' liens:  but  it  was  held  to  be  unavailing. 
True,  the  later  case  of  Mills  t.  Olaen— ac- 
cepting it  as  decisive — overturned  a  similar 
statute,  but  the  reasoning  Invoked  had  to  do 
with  the  guaranty  of  the  equal  protection  of 
the  laws.  As  a  decision  against  the  appli- 
cation of  section  6,  art  3,  Wortman  v.  EleUi- 
Schmidt  is  still  in  effect 

The  argument  against  the  statute  as  dele- 
gating to  the  courts  the  power  to  say  when 
attorney's  fees  may  and  when  they  may  not 
be  allowed  In  election  contests,  falls  to  the 
ground  in  view  of  the  conclusion  above  an- 
nounced that  the  discretion  of  the  court  goes 
only  to  the  amount  which  shall  be  allowed 
in  each  instance. 

[S]  (c)  Appellant  Is  not  in  position  to  com- 
plain that  Us  sureties  have  not  had  their 
day  in  conrt  As  long  as  they  have  not  ap- 
pealed and  are  apparently  satisfied,  their  ait- 
uaticm  Is  no  concern  of  his. 

The  judgment  la  ai&rmed. 

Affirmed. 

HOLLOWAY,  J.,  concurs.  BRANTLY,  a 
J.,  being  absent,  did  not  hear  the  argument 
and  takes  no  part  In  the  above  dedsloa 


LOUD  et  aL  T.  HANSON  «t  at  (No.  3749.) 
(Supreme  Court  of  Montana.  April  10,  1SI7.) 
L  Af^eal  and  Ebbor  €=>1012(1)— Findihqs 

— CONCr-UBIVENESS. 

A  trial  court's  finding  of  fact  will  be  ao 
cepted,  unless  opposed  by  the  dear  preponde> 
ance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3990-3992.] 

2.  Sales  <9=>202(1)— Whir  Trrue  Pabbes. 

Where  a  buyer  was  to  pay  for  chattels  by 
having  a  bank  credit  the  purchase  price  to  the 
seller,  the  title  did  not  pass  where  such  credit 
was  not  extended,  under  Rev.  Codes,  {  4632, 
providing  that  title  passes  when  the  parties 
agreo  upon  a  present  transfer,  etc. 

[Ed.  Note.— For  other  caaes,  see  Sales,  Cent 
Dfe.  H  -■ -- 


542,  543,  548,  649.] 
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3.  Chatiki.   Mobtoaoks   «=»139— Priority— 

PoaSKSSION. 

A  chattel  mortgage  is  not  affected  by  a 
previous  mortgage,  given  b;  one  who  did  not 
own  the  property,  bnt  had  poesesaion  of  it, 
where  her  mortgagee  did  not  rely  on  mich  pos-- 
session  or  advance  money  upon  tbe  faitb  of  it. 
[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i  238.] 

4.  ExKCtrnoN  «=»51— Pbopkbtt  StrBJECT  to— 
iRTKRKar  IK  Note. 

'Where  the  purchase  price  of  diattels  was 
to  be  placed  to  the  seller's  credit  at  a  bank, 
the  seller  had  no  interest  subject  to  execution 
in  a  note  given  by  the  buyer  to  the  bank  to  se- 
cure sud>  credit. 

[£^.   Note.— Few  other  cases,  eoe  Execution, 
Cent.   Dig.  fS  119,  124-136.] 

5.  Cbattbi.  Mostoaqeb  9=>225(1)— Pbopbbtt 
StJBjECT  to— Chops. 

A  landowner's  mortgage  of  crops  is  superior 
to  one  subsequently  given  by  person  to  whom 
the  landowner  had  agreed  to  give  the  crops 
in  return  for  use  of  certain  chattels. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  gf  468-470.] 

Api)eal  from  District  Court,  Yellowstone 
County ;  Geo.  W.  Pierson,  Judge. 

Action  by  Charles  H.  Loud  and  others,  co- 
partners in  business  under  the  firm  name  and 
style  of  Loud,  Collins,  Campbell,  Wood  & 
L«avltt  against  Albert  S.  Hanson  and  others. 
Judgment  for  defendant  Farmers'  &  Traders' 
State  Bank,  and  plaintiffs  appeaL  Reversed 
and  remanded,  with  directions. 

Collins,  Campbell  &  Wood,  ot  BilUngs,  for 
appellants.  Nicbols  &  Wilson,  of  Billings,  for 
reqiondents. 

SANNER,  J.  Tbe  plaintiffs  brought  this 
action  to  recover  upon  a  certain  promissory 
note  for  $800  and  Interest,  executed  on  Au- 
^st  20,  1914,  by  tbe  defendant  Albert  S. 
Hanson,  and  to  foreclose  a  mortgage  upon 
certain  chattels  described  In  the  complaint, 
given  to  secure  the  payment  of  said  note. 
Maggie  Macer,  Farmers'  &  Traders'  State 
Bank  and  American  Bank  &  Trust  Company 
are  Joined  as  defendants,  under  allegations 
that  they  claim  some  Interest  in  tbe  prop- 
erty. The  American  Bank  &  Trust  Company 
made  no  appearance.  Hie  Farmers'  ft  Trad- 
ers' State  Bank  filed  a  separate  answer, 
claiming  in  ^ect  that  on  March  25, 1914,  the 
defendant  Macer,  then  tbe  owner  of  the  chat- 
tels in  question,  mortgaged  the  same  to  It  to 
secure  tbe  payment  of  her  certain  promissory 
note  for  $3,121.70,  which  mortgage  was  duly 
filed  for  record  on  April  9,  1914;  that  said 
note  has  not  been  paid,  and,  being  overdue,  a 
foreclosure  of  the  mortgage  as  well  as  a  per- 
sonal Judgment  against  Macer  is  demanded. 
The  defendants  Hanson  and  Macer  Jointly 
answered,  and  tbe  effect  of  their  answer  is  to 
admit  all  tbe  allegations  of  the  complaint, 
and  to  plead  that  tbe  defendant  Macer  was 
not  on  March  25,  1915,  and  never  became,  the 
owner  of  the  chattels  in  question,  bnt  that,  in 
order  that  she  might  become  such  owner,  said 
mortgage  to  the  Farmers'  ft  Traders'  State 


Bank  was  signed  by  her,  together  with  a  note 
to  be  secured  thereby,  under  terms  and  con- 
ditions assented  to  by  said  Hanson  and  said  - 
bank,  which  conditions  were  not  fulfilled,  and 
in  consequence  no  consideration  ever  passed 
to  Hanson  for  the  property,  or  to  Macer  for 
the  mortgage.  The  plaintiffs  replied  to  the 
answer  of  the  bank,  denying  that  Macer  was 
the  owner  of  the  property  at  the  time  her  al- 
leged mortgage  to  It  was  signed,  aild  denying 
that  the  bank  is  the  owner  of  any  mortgage 
on  the  property.  Upon  these  pleadings  the 
case  was  brought  to  trial  before  the  court  sit- 
ting with  a  Jury;  later  on,  by  comm(Hi  con- 
sent, the  Jnry  was  discharged,  and  the  cause 
was  submitted  to  the  court  for  decision  upon 
tbe  evidence  presented.  The  trial  resulted  in 
certain  findings  of  fact  and  csoncluslons  of 
law  by  the  court,  upon  which  final  Judgment 
was  entered  in  favor  of  the  defendant  Farm- 
ers' ft  Traders'  State  Bank.  It  Is  from  this 
Judgment,  as  well  as  from  an  order  denying 
their  motion  for  new  trial,  that  plaintiffs  ap- 
peal. 

[1]  The  principal  question  Is:  Was  Macer 
the  owner  of  the  property  when  the  mort- 
gage to  the  bank  was  signed?  The  trial 
court  found  that  she  was,  and  this  we  must 
accept,  unless  it  is  opposed  to  tbe  clear  pre- 
ponderance of  the  evidence.  Bordeaux  t. 
Bordeaux,  82  Mont  159,  80  Paa  6;  Dean  ▼. 
Stewart,  49  Mont.  606,  143  Pac.  966.  We 
think  there  is  no  conflict  of  evidence  at  all  so 
far  as  essentials  are  concerned.  As  to  the 
crops,  the  existence  of  a  mortgageable  inter- 
est in  her  cannot  be  doubted ;  and  it  is  con- 
ceded that,  if  she  ever  became  tbe  owner  of 
the  other  property,  she  did  so  by  purchase 
from  Hanson,  who,  prior  to  March  25,  1914, 
was  the  owner.  Concerning  such  purchase, 
the  undisputed  evidence,  as  given  by  both 
Hanson  and  Ed.  Macer  (who  acted  for  his 
wife  in  tbe  negotiations),  is:  That  Hanson 
wanted  to  sell,  and  Mrs.  Miacer  wanted  to 
buy ;  that  she  was  unable  to  pay  the  purchase 
prtce,  and  Hanson  was  unable  to  give  her 
any  time ;  that  it  was  decided  she  might  have 
the  property  if  the  Farmers'  &  Traders'  State 
Bank  would  take  her  note  for  the  purdiase 
price,  $2,700,  and  credit  Hanson  with  that 
amount,  such  note  to  be  secured  by  mortgage 
on  the  property,  with  such  other  property  as 
the  bank  might  require ;  that  she  executed  a 
note  to  tbe  bank  for  $3,121.70  to  cover  the 
purchase  price  of  the  Hanson  chatt^s  and 
an  old  debt  due  the  bank  from  the  Macers, 
and  to  secure  said  note  she  executed  th« 
mortgage  on  the  Hanson  chattels,  together 
with  the  crops  to  be  raised  on  her  land  for 
the  year  1914 ;  that  because  the  bank  did  not 
credit  Hanson  with  the  amount  of  the  pur- 
chase price,  and  paid  no  money  to  either 
Macer  or  Hanson,  the  latter  declined  to  con- 
summate the  sale;  that  the  parties  then 
agreed  Macer  ml^t  hold,  use,  and  enjoy  the 
property  for  t±ie  current  year  In  consldera- 
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tlon  of  the  grain  crops  to  be  grown  on  her 
place  and  rendered  to  Hanson  as  compensa- 
.  tlon,  and  this  agreement,  which  has  been  car- 
ried ont,  forms  the  basis  of  Hanson's  asser- 
tion of  ownership  in  the  crops.  Mr.  Price,  the 
only  witness  for  the  bank  whose  testimony 
Is  materi&l  to  this  phase  of  the  case,  admits 
the  bank  was  advised  of  Hanson's  refusal 
to  eonsununate  the  sale  before  the  mortgage 
from  Macer  was  filed;  that  It  was  filed  In 
spite  of  Hanson's  objections  and  Insistence 
to  the  contrary;  that  the  Macer  note  for 
$3,121.70  was  never  entered  on  the  bank's 
account  of  bills  receivable,  or  elsewhere  on 
Its  books,  because  It  did  not  regard  the  trans- 
action as  complete;  that  no  credit  was  ever 
given  to  Hanson,  nor  any  money  paid  to  him 
or  Macer,  prior  to  notice  to  the  bank  from 
Hanson  that  the  deal  was  off.  Price  and 
Hanson  agree  that  the  failure  to  credit  Han- 
son was  due  to  Hanson's  refusal  to  Indorse 
Macer's  note ;  but  they  conflict  as  to  whether 
he  agreed  to  do  so — Hanson  claiming  that  he 
agreed  to  Indorse  to  the  extent  of  the  pur- 
'  chase  price,  to  wit,  |2,700,  and  I*rice  insisting 
that  Hanson  was  to  Indorse  for  the  amount 
of  the  note  as  made. 

[2,  8]-As  we  view  the  matter,  It  is  of  no 
consequence  why  Hanson  declined  to  indorse. 
The  essential  fact  Is  that  he  and  Macer 
agreed,  as  they  had  a  right  to  do,  upon  a  sale 
which  was  to  be  for  the  equivalent  of  cash, 
to  wit,  credit  to  Hanson  at  the  Farmers'  & 
Traders'  State  Bank.  Until  this  considera- 
tion passed,  the  sale  was  incomplete,  and  ti- 
tle to  the  property  did  not  vest  In  Macer. 
Rev.  Codes,  {  4632 ;  Adlam  et  al.  v.  McKnlght, 
82  Mont  349,  80  Pac  613 ;  35  Oyc.  pp.  274, 
275,  A;  Benjamin  on  Sales  (7th  Ed.)  §§  343- 
346 ;  also  section  4,  p.  298  et  seq. ;  Mechem  on 
Sales,  SI  477,  641,  et  seq.  But  it  is  Insisted 
Macer  had  possession  of  the  property  when 
the  mortgage  was  signed.  Macer's  possession 
at  that  time  was  in  no  wise  different  from 
what  It  had  been  for  the  preceding  two  years, 
during  which  she  managed  the  property  for 
the  nse  and  benefit  of  Hanson.  This  the  bank 
knew,  and  so  could  not  have  been  Influenced 
by  any  at>parent  change  of  possession;  nor 
did  it  part  with  any  value  upon  the  faith  of 
any  <*ange  of  appearances  or  declaration  by 
either  Hanson  or  Macer.  Indeed,  to  part 
with  value  is  the  very  thing  It  declined  to  do, 
until  long  after  notice  that  Hans<ni  refused 
to  consummate  the  sale.  Since  title  to  the 
Hanson  chattels  never  passed  to  Macer,  she 
was  not  the  owner  of  them  when  the  mort- 
gage was  rigned ;  and  since  she  was  not  the 
owner  of  them  when  the  mortgage  was  sign- 
ed, it  created  no  lien  upon  them,  nor  any  ob- 
stacle to  the  plaintiffs'  mortgage  from  Han- 
son, so  far  as  this  property  Is  concerned. 

[4]  £biphasis  Is  laid  by  respondent  on  the 
proposition  that,  until  Hanson  indorsed  or 
got  credit,  he  had  an  Interest  In  Macer's  note 
to  the  extent  of  the  purchase  price,  and  since 


that  Interest  was  -seized  and  sold  on  ei 
tlon  against  him,  the  bank  becoming  tbi 
timate  purchaser,  neither  he  nor  any 
claiming  under  him,  is  in  position  nofw  tc 
sort  any  Interest  In  the  property.  It  was 
the  agreement  that  Hanson  should  have, 
he  never  did  have,  the  slightest  in  teres 
Macer's  note  to  the  bank.  Since  M^acer  n 
had  title  to  the  property,  the  Indebted 
for  the  purchase  price  never  accrued ;  if 
bank  chose  to  think  otherwise,  and,  ac 
on  its  Judgment,  to  buy  Hianson's  suppi 
interest  on  execution  sale,  that  Is  a  lot 
must  recoup  tn  some  way  other  than  at 
expense  of  plaintiffs'  mortgage. 

[f  ]  Concerning  the  crops,  the  case  Is  sc 
what  different  In  them  Macer  bad  a  m 
gageable  interest  and  upon  them  ber  n 
gage  to  the  bank  was  good,  as  against 
contention  Hanson  might  make,  though  i 
as  security  for  the  old  debt.  The  evld« 
of  Price  seems  to  establish  that  this  debt 
been  paid ;  but  there  is  a  stipulation  in 
record,  upon  which  the  court  doubtless  tia 
its  finding,  to  the  effect  that  only  $189.81 
been  paid.  So  that,  as  the  case  is  preset 
to  us,  lier  mortgage  to  the  bank  must  be 
held  as  a  prior  lien  on  the  crops  for  the 
paid  balance  of  the  old  obligation. 

As  between  the  plaintiffs  and  Hanson, 
ease  for  foreclosure  of  plaintiffs'  mortgag 
complete  by  admission. 

The  Judgment  and  order  appealed  from 
therefore  reversed,  and  the  cause  is  renia 
ed,  with  directions  to  proceed  In  confonr 
with  this  opinion. 

Reversed  and  remanded. 

HOLLOWAY,  J.,  concurs.  BRANTLT. 
J.,  I>elng  absent,  takes  no  part  in  the  fore 
ing  decision. 


STATE  ex  rel.  MYERSICK  t.  DISTBI 
COURT  OP-  FIFTEENTH  JUDICT 
DIST.  IN  AND  FOR  MDSSBLSHE 
COUNTY  et  aL    (No.  4007.) 

(Supreme  Cdurt  of  Montana.    April  11,  191 

1.  Pbohibition  ©=»6(1)  —  Against  Acts 
Sheriff. 

The  writ  of  prohibition  arresting  proceed! 
of  a  judicial  character  only  will  not  lie 
agftinst  a  sheriff's  acts;  he  being  a  ministei 
oflicer.    ' 

[Ed.  Note.— For  other  cases,  see  Prohibiti 
Cent  Dig.  {  31.] 

2.  Pbohibitioit  ^=»4  —  Disorktion  as 
Gbartino  Wbtt. 

The  writ  of  prohibition  is  an  extraordiu 
judicial  writ  issued  only  in  the  sound  legal  i 
cretion  of  the  court,  and  not  as  a  matter 
right 

[Ed.  Note.— For  other  cases,  see  Proliibiti 
Cent  Dig.  g  3.] 
8.  Pbohibition  «=»3(1)— AnsquAOT  of  On 

Remedy. 
The  writ  of  prohibition  arrests  proceedi 
of  a  judicial  character  when  they  are  with 
or  in  excess  of  jurisdiction  only  when  a  pli 
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8pe«dy,  and  adeqaate  remedy  in  the  ordinary 
course  of  law  does  not  exist,  and  is  to  be  used 
sparingly  for  the  furtherance  of  justice  and  to 
secure  order  and  regularity  in  inferior  tribunals. 
[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  I  4.] 

4.  PRoaiBiTiON  «=»27— Btjbden  ot  Pboo». 

The  applicant  for  a  writ  of  prohibition  as- 
sumes the  burden  of  showing  that  the  lower 
court  iq  acting  without  or  in  excess  of  jurisdic- 
tion, and  that  no  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law  exists.' 

[BdL   Note.— For  other  cases,  see  Prohibition, 
Cent.  rHg.  i  76.] 

5.  PBOHiBrrioN  ®=>5(2)  —  Against  Attach- 
ment Sale— Gbounds. 

■Where  court  ordered  sale  of  attached  stock 
of  liqaors  before  judgment  in  the  "interests  of 
the  parties"  as  provided  by  Bev.  Codes,  §  fl671, 
the  application  alleging  that  the  attached  goods 
were  depreciating  in  quality  and  value,  that  the 
liquor  licenses  were  expiring  unused,  and  that 
expense  of  keeping  the  property  was  continuing, 
held  no  abuse  of  discretion  warranting  issuance 
of  -writ  of  prohibition. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  f  23.] 

G.  ATTACuiffliTT  «=3l96— Sals  Befobs  Jxtdq- 
meni^-Coubt's  Uiscbetion— Statute. 

■Under  Bev.  Codes,  i  6671,  conferring  power 
to  direct  sale  of  attached  property  before  judg- 
ment, where  it  is  "made  to  appear  satisfactorily 
to  the  court  or  a  judge  thereof  that  the  interest 
of  the  parties  to  the  action  will  be  subserved  by 
a  sale,"  a  showing  that  attached  property  will 
depreciate  in  value  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {§  642,  645.] 

7.  Pbohibition  «=>3(1)  —  Agaihtst  Attach- 

itsvT  Saus— Adkquatb  Behedt. 
■Where  a  third  party  claiming  attached  prop- 
erty sold  before  Judgment  had  an  independent 
action  in  claim  and  delivery  or  in  conversion  or 
by  intervention  in  origintQ  action,  prohibition 
will  not  lie. 

[Ed.  Note.- For  other  cases,  see  Prohibition, 
Cent  Dig.  {  4.] 

,  8.  Attachment  ^=>195  — Sale  Befobe  Judo- 
ME.\T— Defendant's  Intbbkst. 
The  fact  that  defendants  in  an  attachment 
suit  have  no  interest  in  the  property,  and  conse- 
quently purchaser  at  sheriff's  sale  would  not  se- 
cure any  title,  does  not  reflect  upon  the  court's 
authority  to  order  a  sale  before  judgment  of 
whatever  interest,  if  any,  defendants  have.  \ 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  |{  644,  653.] 

PetitloD  for  writ  of  prohibition  on  the  re- 
lation of  Charles  L.  Myersick  against  the 
District  Court  of  the  FiftcMith  Judicial  Dis- 
trict in  and  for  Musselshell  County  and  oth- 
ers. Alternative  writ  quashed,  and  proceed- 
ing dismissed. 

CoUins,  Campbell  &  Wood,  of  Billings,  for 
relator.  Boarman  &  Boarman,  of  Boundup, 
for  respondents. 

HOLLOWAY,  J.  On  December  2,  1916, 
WiUiam  Moore  executed  and  delivered  to 
Geo.  L.  Stephens  his  certain  promissory  note 
tor  fl,000.  Before  maturity  Stephens  en- 
dorsed and  transferred  the  note  to  the  First 
National  Bank  of  Boundup.  The  bank 
commenced  an  action  on  the  note  against 
Moore  and  Stephens,  and  caused  a  writ  of 


attachment  to  be  issued  and  to  be  levied 
upon  a  stock  of  wines,  liquora,  and  cigars 
and  certain  saloon  furnishings  and  fixtures. 
This  relator  made  a  third  party  «laim  to  the 
property  attached,  but  the  plaintiff  gave  to 
the  sheriff  a  bond  of  indemnity,  and  the 
sheriff  retained  poeaession.  Upon  applica- 
tion of  the  attaching  creditor,  the  court  ot- 
dared  the  sheriff  to  sell  tiKi  attached  prop- 
erty and  deposit  the  .proceeds  in  court  to 
await  judgment  Thereupon  relator  Institut- 
ed this  proceeding  to  prohibit  the  court  from 
taking  further  steps  under  the  order  of  sale. 

[1]  1.  The  reepondent  sheriff  la  not  a 
proper  party  to  this  proceeding  and  must  be 
dismissed.  The  writ  of  prohibition,  when 
Issned  from  this  court,  ctrrests  proceedings 
of  a  Judicial  character  only.  State  ex  reL 
Schamikow  v.  Hogan,  24  Mont  383,  62  Pac. 
583.  The  sheriff  Is  a  ministerial  officer  and 
his  acts  are  not  subject  to  control  by  this 
writ  If  It  be  a  fact  that  the  property 
levied  upon  belongs  to  this  relator,  his  rem- 
edy for  the  wrcmgf  ul  seizure  -must  run  against 
the  sheriff.  The  court  below  was  not  re- 
sponsible for  the  act  of  the  sheriff  in  levy- 
ing the  writ 

2.  Assuming  for  the  purposes  of  this  pro- 
ceeding that  the  relator  Is  a  person  bene- 
ficially interested,  though  not  a  party  to 
the  action  In  the  court  below  (Havemeyer  v. 
Superior  Court  84  Call  327,  24  Pac.  121, 
10  L.  E.  A.  627, 18  Am.  St  Bep.  192;  Cronan 
v.  District  Court,  15  Idaho,  184,  96  Pac.  768), 
the  question  presented  is:  Does  the  appli- 
cation disclose  such  a  set  of  circumstances 
as  warrants  the  relief  sought? 

[2,  3]  The  writ  of  prohibition  is  an  extraor- 
dinary Judicial  writ  wlilch  .issues,  not  as 
a  matter  of  right,  but  only  in  the  sound  legal 
discretion  of  the  court  State  ex,  reL  Lane 
v.  District  Court,  51' Mont  503,  154/ Pac.  200, 
L.  E.  A.  1916B,  1079.  It  Is  to  be  used  spar- 
ingly for  the  furtherance  of  Justice  and  to 
secure  order  and'  regularity  In  the  Inferior 
tribunals.  It  arrests  proceedings  of  a  Judi- 
cial character  when  such'  proceedings  are 
without  or  In  excess  of  Jurisdiction  (Bev. 
Codes,  8  7227),  but  it  issues  only  when 
there  is  not  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law  (Bev. 
Codes,  {  7228;  State  ex  rel.  Browne  t.  Booh- 
er,  43  Mont  669,  118  Pac.  271). 

[4]  The  applicant  must  therefore  assume 
the  burden  of  showing  that  the  court  be- 
low is  acting  without  or  in  excess  of  Juris- 
diction, and  also  that  he  has  no  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
at  law.  In  this  instance  we  think  be  has 
failed  in  both  particulars. 

[6,  t]  The  order  of  the  district  court  di- 
recting the  sale  of  attached  pr(^)erty  prior 
to  Judgment  is  the  only  proceeding  of  a 
Judicial  character  which  is  attacked.  Juris- 
diction to  order  a  sale  of  attachted  property 
prior  to  Judgment  is  specifically  conferred 
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npon  flj©  eonrt  by  section  0671,  Revised 
Codes.  To  Invoke  that  Jurisdiction  It  must 
be  "made  to  appear  satisfactorily  to  the 
court  or  a  Judge  thereof  that  the  Interest  of 
the  parties  to  the  action  will  be  subserved 
by  a  sale."  Id.  The  statute  does  not  define 
the  quantity  or  quality  of  proof  necessary  to 
move  the  court's  discretion  or  specify  the 
particular  facts  from  which  the  court  Is  to 
determine  thnt  a  sale  will  best  subserve  the 
parties'  Interests.  It  Is  made  to  appear 
from  the  application  for  the  order  of  sale 
that  portions  of  the  attached  goods  will 
d^reclate  in  quality  and  value,  that  the  li- 
censes are  expiring  unused,  and  that  the  ex- 
ipenae  of  keeping  the  property  Is  continning. 
We  think  the  court  might  with  pr<H>riety 
have  required  tl»e  facts  to  be  set  forth  with 
greater  particularity;  but  we  are  not  pre- 
pared to  say  that  the  application  was  in- 
sufficient to  move  the  court's  discretion. 

The  distinction  is  to  be  made  between  a 
sale  of  perishable  property  held  under  at- 
tachment, and  a  sale  made  in  the  interest 
of  the  parties.  WbUe  it  may  be  to  the  in- 
terest of  all  concerned  that  perishable  proiv 
erty  under  attachment  be  sold  in  limine  or 
before  Judgment,  a  sale  of  suctf  property  Is 
made  by  the  sheriff  on  his  own  responsibil- 
ity under  the  authority  conferred  by  section 
6670,  Revised  Codes.  It  is  only  when  attach- 
ed property  is  sought  to  be  sold  under  section 
6671  that  a  showing  Is  necessary,  and  the 
authority  to  sell  is  dependent  upon  an  order 
of  court  In  this  instance  we  think  the 
showing  and  order  are  sufficient. 

[1]  3.  The  relator's  petition  for  the  writ  of 
prohibition  is  further  deficient  in  that  he 
fails  to  show  that  be  has  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
at  law.  There  was  available  to  him  an  in- 
dependent; action  in  claim  and  delivery,  or 
In  conversion;  but  if  either  of  these  was 
inadequate  for  any  reason,'  Ire  had  a  com- 
plete remedy  by  Inten-ention  in  the  orig- 
inal action  where  he  might  have  had  deter- 
mined his  right  to  or  Interest  in  the  prop- 
erty. Rev.  Codes,  S  6496;  Dennis  v.  Kolm, 
131  Cal.  91,  63  Pac.  141;  Potlatch  Lumber 
Co.  v.  Runkel,  16  Idaho,  192,  101  Pac.  396, 
23  1*  R.  A.  (N.  S.)  536,  and  note  18  Ami. 
Cas.  591-594;  2  Corpus  Juris,  373;  2  R. 
C.  L.  879;   4  Cyc.  725. 

[S]  It  goes  without  sayi8g  that,  if  the  de- 
fendants In  the  attachment  suit  have  no  in- 
terest in  the  property  attached,  the  purchas- 
er at  the  sheriff's  sale  wUl  not  secure  any 
title;  but  this  fact  does  not  reflect  upon  the 
authority  of  the  court  to  order  a  sale  of 
whatever  interest,  if  any,  the  defendants 
have.  • 

The  motion  of  the  respondent  court  and 
Judge   is   sustained.    The    alternative   writ 
heretofore  Issued  is  quashed,  and  the  pro- 
ceeding dismissed. 
•   Dismissed. 


SANNBR,  3.,  ooncnra.  BRANTLT,  C  J, 
being  absent,  did  not  bear  the  argument,  and 
takes  no  part  in  the  toregtAag  decision. 


OREGON  ABT  TILE  CO.  ▼.  HBGELB  et  »l 
(Supreme  Court  of  Oregon-     April  24,  191T.) 

1.  Appkai.  and  Erbob  ®=>724(2)  —  Assiox- 

MENTS  of  ESROB. 

Assignments  of  error,  containinf  a  statement 
of  what  was  done,  plus  the  complamts  made  br 
appoUants,  are  sufficiently  specific,  definite,  and 
certain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  2997.  2898,  3022.] 

2.  EviDKROE  «s»186(12)  —  Sbookdabt  Bvi. 

DENCE— PbBLIKINABT  PbOOF. 

Unsworn  declarations  of  counsel  of  giving  ot 
notice  to  produce  writing  for  use  at  the  trial 
will  not  supply  the  requisite  preliminary  proof 
for  introduction  under  L.  O.  L.  f{  712.  7&,  ot 
secondary  evidence  of  their  contents. 

[Ed.  Note.— For  other  cases,  see  ETvidenca, 
Cent.  Dig.  {  660.] 

3.  DiBCOVEBT  «=>107— FAII.UBX  TO  PEBIOT  l5- 

8PE0TI0N  —  Presumption  —  PBEUKisAsr 

Proof. 
Unsworn  statement  of  plaintUTs  counsel  ot 
neglect  or  refusal  of  defendants  to  obey  an  o^ 
der  to  give  plaintiff  an  inspection  of  a  writing 
is  not  the  requisite  preliminary  proof  to  make 
available  the  presumption,  under  L.  O.  L.  i 
533,  that  the  terms  of  the  writing  are  as  alh^ 
by  plaintilE. 

[Ed.  Note. — For  other  cases,  see  Discoverf, 
Cent.  Dig.  i  139.]  ' 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Oeo.  N.  Davis,  Judge. 

Suit  by  the  Oregon  Art  Tile  Company 
against  H.  W.  Hegele  and  another.  Decree 
for  plaintiff,  and  defendants  appeaL  Be- 
versed  and  dismissed. 

lUs  Is  a  suit  to  foreclose  a  daim  of  lieo 
for  lalwr  and  material.  H.  W.  Hegele  was  a 
doctor,  and  occupied  office  rooms  over  a 
theater  in  a  building  in  Portland  known  as 
the  £)mpres8  Theater  Building  and  owned  by 
the  Empress  Theater  Cmnpany.  Hegele 
caused  the  Oregon  Art  Tile  Company,  a  cor- 
poration, to  place  tiling  on  the  floors  and  a 
part  way  up  the  partitions  of  some  of  the 
rooms,  so  that  they  could  be  used  for  diffe> 
ent  kinds  of  Ijaths  employed  by  Hegele  in  his 
practice.  Most  of  the  work  was  done  pursu- 
ant to  a  contract  which  fixed  $830  as  the 
price  to  be  paid,  but  in  addition  to  this  the 
Oregon  Art  Tile  Company  performed  extra 
work,  which  the  plaintiff  claims  was  reason- 
ably worth  $96.75.  Hegele  paid  only  $350, 
and  on  September  10,  1914.  the  Oregon  Art 
Tile  Company  filed  a  claim  of  lien  for  $575.- 
75  on  the  "Empress  Tbeater  Building,  con- 
structed upon  lots  3  and  4  and  the  east  half 
of  lots  5  and  6  and  the  west  half  of  lot  6, 
block  211,"  In  Portland.  The  complaint  In 
this  suit  alleges  that  the  Oregon  Art  Tile 
Company  contracted  with  H.  W.  Hegele  "for 
doing  the  repair  and  construction  work  and 
furnishing  the  materi&l  therefor  in  and  to  a 
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ertaln  portion"  of  the  Empress  Theater 
inilding,  "which  said  portion  Is  more  par- 
Icularly  known  and  described  as  the  offices 
1  the  said  H.  W.  Hegele,"  and,  farther,  that: 
"At  the  special  instance  and  request  of  the 
aid  defendant  H.  W.  Hegele,  during  the  prog- 
ess  of  sa.id  work,  plaintiff  performed  extra  la- 
lor  in  and  upon  the  said  Empress  Theater  Build- 
DK  and  more  particularly  in  the  defendant  H. 
\.  Hegele's  offices  within  the  said  building,  and 
umished  extra  material  not  called  for  in  said 
contract,  to  be  used  in,  and  which  was  used  in, 
Jie  alteration,  repair,  and  construction  of  the 
laid  offices  of  defendant  H.  W.  Hegele,  within 
the  said  building;"  that  "the  contract  price  for 
said  alteration,  repair,  and  construction  work" 
upon  the  offices  was  $830,  and  that  the  "reason- 
able value  of  said  extra  material  and  labor"  is 
$95.75;  that  no  payments  except  $350  have  been 
made,  and  that  a  balance  of  $576.75  is  due;  that 
"on  the  10th  day  of  September,  1914,  and  within 
60  days  from  the  completion  of  the  said  work, 
labor  and  material  performed  in  and  opon  said 
Empress  Theater  Building"  the  plaintiff  filed  a 
claim  of  lien,  a  copy  of  which  was  attached  to 
and  made  a  part  of  the  complaint. 

Ihs  defendants,  B.  W.  H^ele  and  the  Em- 
press Theater  Company,  filed  a  joint  demur- 
rer alleging  that  the  complaint  did  not  state 
facts  sutDdent  to  constitute  a  cause  of  suit. 
The  demurrer  was  overruled,  and  the  defend- 
ants then  filed  a  joint  answer,  denying  "erery 
allegation"  of  the  complaint  and  ayerring,  as 
a  separate,  defense,  that  the  labor  performed 
and  materials  furnished  by  plaintiff  "are  of 
such  Inferior  character  and  so  carelessly  and 
negligently  performed  that  the  same  were 
and  are  worthless,  and  plaintiff  is  not  enti- 
tled to  recover  compensation  therefor."    At 
the  tinsutng  trial,  which  occurred  on  October 
14,  1915,  the  .defendants  declined  to  offer  any 
evidence,  but,  when  the  plaintiff  rested,  the 
defendants   contented   themselves   by  orally 
moving  for  a  dismissal  of  the  suit  for  certain 
specified  reasons.    This  oral  motion  was  sup- 
plemented on  October  23,  1915,  by  a  written 
motion  to  dismiss,  wbich  sets  forth  in  detail 
all  the  reasons  then  assigned  and  now  relied 
upon  by  the  defendants  for  a  dismissal.    Sub- 
sequently,  on  December  9,   1915,  the  court 
signed  a  Judgment  "against  H.  W.  Hegele 
and  the  Empress  Theater  Company"  for  a 
specified  sum  and  a  decree  foreclosing  the 
Hen   "uiwn  the  real   property"   already  de- 
scribed,   "including    the    building    situated 
thereon."    Both  defendants  appealed. 

Franklin  F.  Korell,  of  Portland  (Bronaugh 
*  Bronaugh,  of  Portland,  on  the  brief),  for 
appellants.  Arthur  H.  Lewis  and  P.  E.  New- 
ell, both  of  Portland  (Lewis  &  Lewis,  of  Port- 
land, on  the  brief),  for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above),  [l]  Attention  Is  first  directed  to  the 
assignments  of  error.  The  plaintiff  insists 
ttat  the  defendants  are  precluded  from  rais- 
ing some  of  the  questions  discussed  in  their 
htlef  for  the  reason  that  the  assignments  are 
too  Indefinite  and  general  and  because  they 
merdy  state  facts  without  complaining  of 
•nyertoiffc 


Assignment  No.  1  states  that: 

"The  court  erred  in  allowing  witness  Finne- 
gan  to  testify  over  appellants'  objection  relative 
to  the  contents  of  a  written  lease  as  follows,  to 
wit" 

And  then  follows  a  transcript  of  the  record 
showing  the  question  asked,  the  objection 
made  by  defendants,  the  ruling  of  the  court, 
and  the  answer  of  the  witness. 

Assignment  No.  2  reads  thus: 

"The  court  erred  in  refusing  to  strike  at  ap- 
pellants' request  the  testimony  of  witness  Finne- 
xan  relative  to  the  contents  of  said  lease  as  fol- 
lows." 

The  motion  to  strike  and  the  reasons  as- 
signed for  It  are  then  transcribed  In  full. 

Assignment  No.  3  recites  that: 

"The  court  erred  in  refusing  to  dismiss  plain- 
tiff's complaint  upon  motion  at  the  conclusion 
of  plaintiff's  testimony." 

Assignment  No.  4  Is  general  In  Its  terms, 
for  It  merely  states,  In  substance,  that  the 
court  erred  In  rendering  the  Judgment  and  de- 
cree appealed  from. 

Rule  11  (56  Or.  618,  117  Pac.  x)  promulgat- 
ed by  this  court  requires  that  the  errors  re- 
lied upon  for  a  reversal  or  modification  of 
the  order.  Judgment,  or  decree  appealed  from 
shall  be  set  out  briefly  and  concisely;  and 
rule  12  provides  that  no  questions  will  be 
examined  or  considered  except  those  going  to 
the  Jurisdiction  of  the  court,  or  when  the 
pleading  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  defense,  or  those 
arising  upon  the  assignments  of  error.  66 
Or.  621,  117  Pac.  xl. 

If  all  the  questions  discussed  by  appel- 
lants were  predicated  upon  assignment  No.  4, 
quite  a  different  question  would  be  present- 
ed. Most  of  the  points  made  by  the  defend- 
ants arise  out  of  the  first  three  assignments 
of  error;  and  each  of  these  assignments 
contains  a  statement  of  what  was  done,  plus 
the  complaint  made  by  defendants.  Assign- 
ments 1  and  2  are  far  from  being  indefinite 
or  general;  but,  on  the  contrary,  they  are 
unusually  specific  and  complete,  and  If  they 
offend  at  all,  it  Is  because  they  are  not  brief 
and  concise.  -  Assignment  No.  3  arises  ont  of 
the  refusal  of  the  court  to  allow  a  motion  to 
dismiss.  A  particular  motion  is  designated, 
and  no  doubt  can  exist  as  to  the  motion  re- 
ferred to.  Upon  examination  of  the  record 
of  the  motion  it  wUl  be  ascertained  that  the 
defendants  not  only  moved  for  a  dismissal  of 
the  suit,  but  they  also  stated  their  reasons 
for  the  motion.  The  plaintiff  relies  upon  two 
Oregon  precedents,  both  of  whldb  were  ac- 
tions at  law,  and  one  of  them  arose  out  of  a 
former  statute,  not  now  in  effect,  requiring 
that  the  assignment  of  errors  be  made  In  the 
notice  of  appeal  when  an  appeal  was  taken 
from  the  judgment  in  an  action  at  law ;  but 
If  the  appeal  was  from  a  decree,  it  was  not 
necessary  to  specify  the  grounds  of  error  In 
the  notice  of  appeal.  1  Hill's  Ann.  Laws 
1887,  S  637 ;  1  Hill's  Ann.  Laws  1892,  {  537. 
Under  the  terms  of  that  statute  when  an  ap- 
peal was  taken  from  a  judgment  in  an  action 
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at  law,  It  was  held  that  the  requirement  con- 
cerning the  spedflcatlonB  of  errors  was  ju- 
risdictional, and  consequently  a  failure  to 
follow  the  statute  was  disastrous.  Deuch 
V.  Seaside  Lodge,  26  Or.  385,  38  Pac.  337; 
Wagner  v.  Portland,  40  Or.  389,  391,  60  Pac. 
985,  67  Pac.  300.  When,  howerer,  the  re- 
quirement concerning  the  assignment  of  er- 
rors Is  based  upon  a  rule  of  the  court  instead 
of  a  mandatory  statute,  and  when  it  Is  not 
jurisdictional,  a  failure  to  assign  errors  In 
the  abstract  may  be  remedied,  or,  as  said  in 
Fleiscliner  v.  Bank  of  McMlnnvlUe,  36  Or. 
563,  555,  54  Pac.  884,  60  Pac.  603,  61  Pac.  345, 
"It  may,  under  certain  contingencies,  be  ex- 
cused entirely."  Here,  however,  there  was  no 
failure;  but,  on  the  contrary,  assignments 
were  made,  and  when  the  assignments  are 
viewed  in  the  light  of  applicable  precedents, 
it  will  be  ascertained  that  they  are  sufficient- 
ly definite  and  certain  to  enable  a  presenta- 
tion of  all  the  questions  discussed  by  the 
defendants.  Krewson  &  Co.  v.  Purdom,  13 
Or.  563,  570,  571,  11  Pac.  281;  Bridal  Veil 
Lbr.  Co.  V.  Johnson,  25  Or.  105-107,  34  Pac. 
1026;  Medynski  v.  Theiss,  36  Or.  397,  400, 
59  Pac.  871. 

The  testimony  of  James  B.  Flnnegan  oc- 
cupies an  Important  place  in  this  appeal. 
The  plaintiff  only  called  two  witnesses — J. 
W.  Batcheller,  manager  of  the  Oregon  Art 
Tile  Company,  and  James  B.  Flnnegan.  The 
defendants  did  not  ofCer  any  evidence,  and 
consequently  there  is  no  evidence  to  support 
the  controverted  allegations  of  the  complaint, 
except  the  testimony  of  those  two  witnesses. 
The  record  is  utterly  devoid  of  any  evidence 
sliowlng  that  the  Empress  Theater  Company 
had  actual  knovyledge  of  the  work  done  for 
Ilegele,  and  there  is  no  evidence  whatever 
upon  which  it  can  be  claimed  that  the  Em- 
press Theater  Company  is  bound  by  the  acts 
of  Hegele  as  an  agent  of  the  company  un- 
less it  can  be  said  that  the  terms  of  the  lease 
bound  the  Empress  Theater  Company.  The 
importance  of  the  testimcHiy  given  by  Flnne- 
gan and  objected  to  by  the  defendants  can  be 
appreciated  when  it  is  stated  that  there  is 
no  evidence  concerning  the  terms  of  the  lease, 
which  It  is  conceded  was  in  writing,  exc^t 
the  oral  testimony  of  Flnnegan. 

Pursuant  to  the  provisions  of  section  633, 
L.  O.  L.,  the  plaintlft  filed  a  motion  on  Oc- 
tober 9,  1915,  "for  an  order  requiring  the 
defendants  *  *  *  to  furnish  plaintiff 
*  *  *  an  inspection  of  that  certain  lease 
by  and  between"  the  defendants ;  and  on  the 
same  day  the  court  made  an  order  which,  aft- 
er reciting  that  one  copy  of  the  lease  is  in 
the  custody  of  Hegele  and  another  in  the 
charge  of  the  Empress  Theater  ComiMmy  or 
its  attorney  W.  M.  Davis,  directs  that  Hegele 
shall  exhibit  his  copy  of  the  lease  at  his 
office  at  11  a.  m.  on  October  11, 1915,  so  that 
the  plaintlfl  con  inspect  the  lease  and  take 
a  copy  of  it  The  order  further  directs  that 
"W.  U.  Davis  and  the  Empress  Theater  Com- 


pany show  and  exhibit  to  plaintiff  its  copy" 
and  allow  plaintiff  to  take  a  copy  at  10  a. 
m.  on  October  11,  1915. 

Immediate  upon  examining  the  witnefis 
Batcheller,  counsel  for  plaintiff  addressing 
himself  to  oonnsel  for  defendants  asked: 
"Have  you  at  this  time  the  lease  between 
Dr.  Hegele  and  the  Empress  Theater  Build- 
ing?" Counsd  for  defendants  responded 
thus: 

"X  told  yon,  Mr.  Newell,  at  the  time  that  yon 
made  this  demand  on  me,  that  the  only  copy  of 
this  lease  that  couM  be  found  at  the  time,  or 
that  I  could  give  yoa  any  information  about  its 
location,  was  In  the  office  of  the  Empress  Thea- 
ter Building  at  Seattle,  and  that,  by  the  serrine 
of  a  subpoena  on  one  of  its  officers  here  yon 
might  be  able  to  get  them  to  bring  that  down. 
But  I  have  here  this  (indicating)  which  I  ex- 
hibited to  you  as  a  copy  of  that  lease." 

Addressing  the  court,  the  counsel  for  plain- 
tiff then  stated: 

"Having  made  formal  demand  and  seciired  an 
order  from  the  court  for  the  lease  existing  be- 
tween Dr.  Hegele  and  the  Empress  Theater 
Company,  and  having  not  secured  it,  we  have  at 
this  time  evidence  of  a  secondary  nature  to  in- 
troduce showing  the  covenants  contained  in  thr 
lease  between  Dr.  Hegele  and  the  Empress  Thea- 
ter Company." 

Upon  the  conclusion  of  the  last-quoted 
statement  James  B.  Flnnegan  was  called  as 
a  witness  and  permitted  to  testify  that  at 
about  the  time  of  the  completion  of  the 
work  done  by  the  plaintiff  he  had  occasion 
to  examine  the  written  lease,  and  that  it 
was  shown  to  him  by  Vf.  M.  Davis.  Continu- 
ing, the  witness  testified  thus: 

"There  was  one  condition  in  the  lease,  writttn 
in  long  hand ;  the  exact  wording  of  it  I  cannot 
recall,  but  I  remember  it  very  distinctly,  which 
prvoided  that  any  improvement  made  by  the  les- 
see should  be  retained  and  kept  by  the  lesson 
upon  'the  termination  of  the  lease." 

When  asked,  "What  was  the  length  of  time 
for  the  lease  to  run?'  the  witness  said  that 
he  did  not  "recall  the  terms  of  the  lease,  tbe 
period  of  it,  nor  the  consideration." 

There  is  nothing  to  show  whether  Hegele 
refused  to  exhibit  any  lease  that  he  may 
have  had  at  the  time  and  place  fixed  in  tbe 
order,  nor  is  there  any  intimation  that  W.  M. 
Davis  Infused  to  permit  an  inspection  of  any 
copy  that  he  may  have  had.  We  infer  from 
the  transcript  that  counsel  for  the  plaintiff 
called  at  the  office  of  one  of  the  attorneys 
for  the  defendants  and  was  shown  "a  copy 
of  that  lease."  Tbia  inference,  however,  Is 
only  supported  by  two  statements  made  by 
counsel  for  the  defendants,  supplemented  by 
one  statement  made  to  the  court  by  counsel 
for  plaintiff.  Counsel  for  defendants  excus- 
ed a  failure  to  exhibit  the  original  lease  by 
saying  that  when  he  exhibited  the  copy  in  his 
ofiice  he  told  counsel  for  plaintiff  that: 

"It  was  an  identical  copy  of  the  lease  itself, 
*  •  *  and  he  expressed  a  satisfaction  with 
what  he  saw,  and  because  of  the  fact  that  he 
did  express  his  satisfaction,  I  let  it  go  at  that, 
and  made  no  further  efforts." 

It  must  be  added,  however,  that  counsel 
for  plaintiff  stated  to  the  OQ^rt  that  he  told 
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osel  for  the  defendants  tbat  he  was  not 
sQed.     There  Is  no  evidence  to  Indicate 

date  of  the  occurrence  In  the  (^ce  of 
Qsel  for  the  def«idants. 
'■1  The  question  arising  out  of  what  oceur- 

at  the  trial  relative  to  the  terms  of  the 
se  presents  itself  In  two  phases:  (1) 
ether  the  testimony  of  Finnegan  was  comr 
sut  secondary  evidence;    and  (2)  whether 

plaintiff  Is  entitled  to  avail  itself  of  any 
sumption  concerning  the  contents  of  the 
se.  These  two  aspects  of  the  question  re- 
t  from  sections  712,  782,  and  533,  L.  O.  L., 
Ich  are  here  set  out.  Section  712: 
lliere  shall  be  no  evidence  of  the  contents  of 
rriting.  other  than  the  writing  itself,  except 
the  following  cases: 
1.   ^''hen  the  original  is  in  the  possession  of 

party  against  whom  the  evidence  is  offered, 
I  he  withholds  it  under  the  circumstances 
ationed  in  section  7S2." 

Section  782: 

The  original  writing  shall  be  produced  and 
fved  except  as  provided  in  section  7l2.  If  the 
iting  be  in  the  custody  of  the  adverse  party, 
must  first  have  reasonable  notice  to  produce 
If  he  then  fail  to  do  so,  the  contents  of  the 
iting  may  be  proved  as  in  case  of  its  loss ;  but 
■  notice  to  produce  it  is  not  necessary  where 
i  writing  itself  is  a  notice,  or  where  it  has 
!n  wrongfully  obtained  or  withheld  by  the 
verse  party." 

Section  5.33: 

'The  court  or  jndge  thereof,  while  an  action 

suit  is  pending,  may  order  either  party  to 
re  the  other,  within  a  specified  time,  an  inspec- 
m  and  copy,  or  permission  to  take  a  copy  of 
y  book,  document,  or  paper  in  his  possession, 

under  his  control,  containing  evidence  or 
ittcrs  relating  to  the  merits  of  the  action  or 
it,  or  the  defense  therein.  If  obedience  to 
e  order  be  neglected  or  refused,  the  court  may 
elude  the  book,  document,  or  paper  from  being 
Ten  in  evidence,  or  if  wanted  as  evidence  by 
e  party  applying  therefor,  may  direct  the  jury 

presume  it  to  be  such  as  he  alleges  it  to  be; 
id  the  court  may  also  punish  the  party  so 
iglecting  or  refusing  as  for  a  contempt.  This 
ction  is  not  to  be  construed  to  prevent  a  party 
om  compelling  another  to  produce  books,  docu- 
ents,  or  papers,  when  he  is  examined  as  a 
itness." 

The  penalty  Imposed  for  a  failure  to  pro- 
ice  a  writing  at  a  trial  after  reasonable 
>tice  is  the  granting  of  permission  to  offer 
!condary  evidence,  while  a  refusal  or  neg- 
ct  to  obey  an  order  for  an  Inspection  and 
►py  gives  rise  to  a  presumption.  Sections 
12  and  782  furnish  authority  for  secondary 
ridence;  but  section  533  goes  no  further 
tan  to  authorize  a  presunv>tion.  There  is 
0  intimation  in  the  record  that  any  notice 
>ntemplated  by  section  782  was  given  j  and, 
irthermore,  even  If  the  plaintiff  did  claim 
i&t  notice  to  produce  the  lease  for  use  at 
le  trial  was  given  under  section  782,  the 
usworn  declarations  of  counsel  would  not 
apply  the  requisite  preliminary  proof.  Bel- 
lers  v.  Plerson,  58  Or.  86,  90,  113  Pac.  436. 
liere  are  no  circumstances  bringing  the 
«se  within  any  of  the  exceptions,  whether 
^pressed  by  the  statute  or  added  by  Judl- 
ial  construction,  dispensing  with  the  neces- 
Ity  of  a  notice  to  produce  the  leaa&    The 


evidence  given  by  Finnegan  concerning  the 
contents  of  the  lease  was  Incompetent  sec- 
ondary evidence,  aid  since  his  was  the  only 
testimony  concerning  the  contents  of  the 
lease,  it  necessarily  follows  that  there  Is  a 
total  lack  of  evidence  as  to  the  terms  of  the 
lease  unless  the  plaintiff  can  avail  Itself  of 
the  presumption  permitted  by  section  533,  Ii. 
O.  L. 

[S]  The  plaintiff  claims  that  the  terms  of 
the  lease  make  Hegele  the  agent  of  the  Em- 
press Theater  Company  and  that  the  lessor  is 
therefore  bound  by  the  acta  of  the  lessee. 
For  the  purposes  of  this  discussion  we  shall 
assume,  without  deciding,  that  notwithstand- 
ing the  wording  of  section  533,  the  statute 
applies  to  suits  as  well  as  actions,  that  the 
words  "may  direct"  mean  "must  direct,"  and 
that  the  presumption  must  be  considered  by 
the  trier  of  the  facts,  whether  such  trier  be 
a  Judge  or  a  Jury.  The  presumption  permit- 
ted by  the  statute  la  created  only  when  obe- 
dience to  the  order,  of  the  court  or  judge  is 
"neglected  or  refused."  Before  the  Oregon 
Art  Tile  Company  can  invoke  the  aid  of  any 
presumption  arising  out  of  section  533,  L.  O. 
L.,  It  must  first  show  that  the  Empress 
Theater  Company  "neglected  or  refused"  to 
obey  the  order  of  the  court  or  Judge.  The 
burden  rests  upon  the  plaintiff  to  submit  the 
requisite  preliminary  proof,  and,  as  said  In 
Relmers  v.  Pierson,  58  Or.  86,  90,  113  Pac. 
436,  when  discussing  section  782,  L.  O.  L., 
"The  unsworn  declarations  of  counsel  do  not 
constitute  such  proof."  The  plaintiff  can, 
of  course,  claim  the  benefit  of  the  declara- 
tions of  counsel  for  the  adverse  parties  to 
the  extent  that  such  declarations  constitute 
admissions,  but  there  are  no  admissions  In 
the  record  which  show  tliat  the  defendants 
either  neglected  or  refused  to  obey  the  order 
of  the  court.  Counsel  for  the  defendants 
admitted  that  he  exhibited  to  counsel  for  the 
plaintiff  a  paper  which  the  former  claimed 
was  a  copy  of  the  lease.  There  is  nothing  In 
the  record  except  the  unsworn  contradictory 
declarations  of  opposing  counsel  from  which 
to  determine  whether  the  paper  was  In  truth 
a  copy  or  whether  counsel  for  the  plaintiff 
was  or  was  not  satisfied  with  the  paper  at 
the  time  of  the  inspection.  If  the  circum- 
stances surrounding  the  exhibition  and  In- 
spection of  the  paper  were  as  declared  by 
counsel  for  the  defendants,  the  presumption 
provided- for  in  section  533,  L.  O.  L.,  would 
not  be  created;  but  if  the  circumstances 
were  as  declared  by  counsel  for  the  plaintiff, 
a  different  result  might  follow.  There  is  no 
legal  evidence  to  show  that  the  defendants 
either  neglected  or  refused  obedience  to  the 
order  for  an  lnsi)ection  of  the  lease^  and  con- 
sequently there  is  no  available  presumption 
that  the  terms  of  the  lease  made  Hegele  the 
agent  of  the  Biupress  Theater  Company  as 
contended  by  the  plaintiff.  In  brief,  there  is 
neither  competent  evidence  of  the  terms  of 
the  lease  nor  la  there  competent  evidence 
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upon  wlildi  to  base  any  presumption  concern- 
ing the  provisions  of  the  lease;  and  conse- 
quently there  Is  nothing  to  show  that  the 
Empress  Theater  Company  had  any  knowl- 
edge of  the  work  done,  or  that  Hegele  was 
the  actual  or  constructire  agent  of  the  Em- 
press Theater  Company. 

Aside  from  the  ex  parte  motion  and  order 
for  an  inspection  of  a  lease  and  the  oral  dec- 
larations of  counsel  there  is  nothing  to  show 
that  any  lease  ever  existed  or  when  the  lease 
began  or  ended.  Indeed,  for  aught  that  ap- 
pears from  any  legal  evidence,  the  rooms 
tiled  may  not  have  been  among  those  leased 
to  Hegele. 

Although  It  Is  not  necessary  to  decide 
whether  the  claim  of  Hen  was  filed  wltliin 
the  time  required  by  statute,  yet  we  note,  In 
passing,  that  Defendant's  Exhibit  2  is  not 
without  significance,  for  under  the  printed 
word  "completed"  is  written  "6/25 — 14,"  In- 
dicating that  the  work  was  completed  on 
Jane  25,  1914. 

On  the  record  as  we  find  it,  the  plaintiff  is 
not  entitled  to  enforce  its  claim  of  lien.  The 
decree  is  therefore  reversed,  the  suit  is  dis- 
missed, and  the  plaintiff  is  remitted  to  an 
action  at  law  for  the  recovery  of  whatever 
sum  may  be  owing  for  the  work  performed. 

BEAN,  BENSON,  and  MOORE,  JJ.,  concur. 


RBIMERS  et  ux.  v.  BRENNAN  et  ux. 
(Supreme  Court  of  Oregon.    April  17,  1917.) 

t.  Evidence    «=s>558(7)— Cboss-EJxamiwation 

OF  ExpEBT— Value. 
Evidence  of  ixirticular  sale  is  permitted  up- 
on cross-examin.ition  in  proving  value  in  order  to 
test  the  qualification  of  the  witness. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Ooit  Dig.  i  2379.] 

2.  Witnesses  'g=>275(4)— Cross-Examination 
— Scope— Discretion  of  Coubt. 

In  action  for  damages  for  fraudulent  rep- 
iresentadon  in  exchange  of  real  estate,  it  was 
a.  proper  exercise  of  the  court's  discretion  to 
exclude  cross-examination  of  a  defendant  to 
elicit  the  fact  that  the  property  received  by  him 
and  his  wife  in  exchange  was  sold  two  years 
after  the  exchange  at  an  advance  in  value,  since 
both  the  bona  fides  of  that  transaction  and  the 
value  of  the  property  received  by  defendants 
were  collateral  issues. 

[Kd.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  9T0.] 

3.  WiTNES.SES  i3=»380(5)  —  Iupeachinq  One's 
Own  Witness. 

Under  Ia.  O.  L.  §  861,  as  to  impeaching  one's 
own  witness,  a  witness  may  be  contradlctai  by  a 
P|arty  calling  him,  where  the  witness  gives  tes- 
timony damaging  to  the  party  calling  him  on 
the  ground  of  surprise,  by  showing  that  he  has 
made  at  other  times  statements  inconsistent  with 
big  present  testimony,  as  provided  in  section 
864,  as  to  impeaching  witness  by  inconsistent 
statements,  although  the  party  producing  the 
witness  is  not  allowed  to  impeach  his  credit  by 
evidence  of  bad  character. 

[Ed.   Note.— For  other   cases,   see  Witnesses, 
Cent.  Dig.  |§  1214,  1219.] 


4  Triai,  «=>295(6)— iNsnmonoiTS— Reuarci 

ON  Representation. 
In  action  for  fraud  in  exchange  of  realty,  as 
instruction  upon  right  of  plaintiffs  making  an 
Investigation  of  the  property  to  rely  on  defend- 
ants' representations,  held  to  fairly  submit  tlis 
issues,  when  considered  as  an  entirety. 

[Kd.  Note.— For  other- cases,  see  Trial,  Cent 
Dig.  {  708.] 

6.  Fbaud  <S=>22(1)— Reliance  on  Represen- 
tations. 
A  purchaser  must  use  reasonable  care  for  his 
own  protection  and  should  not  rdy  blindly  upon 
statements  made  by  a  seller;  and  between  pai^ 
ties  dealing  at  arm's  lenstb,  where  no  fiduciary 
relation  exists  and  no  device  or  artifice  is  used 
to  prevent  an  investigation,  it  is  the  general 
rule  that  a  purchaser  must  make  use  of  his 
means  of  knowledge,  and,  failing  to  do  so,  he 
cannot  recover  on  the  ground  that  he  was  mis- 
led by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §{  19,  20,  22.  2a] 

6.  Fraud  ®=>20  —  Inspecitiok  —  Rbuarce  OB 
Representattons. 
Where  there  has  been  an  inspection  by  a  per- 
son making  an  exchange  of  property,  false  rep- 
resentations as  to  the  value  cannot,  as  a  rule, 
be  made  the  basis  of  an  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §!  17,  18.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  Edward  Reimers  and  wife 
against  T.  F.  Brennan  and  wife.  From  a 
Judgment  for  defendants,  plaintiffs  appeal 
Affirmed. 

This  is  an  action  to  recover  damages  for 
alleged  fraudulent  representations  In  an  ex- 
change of  real  properties.  The  jury  returned 
a  verdict  In  favor  of  the  defendants,  upon 
which  a  Judgment  of  dismissal  was  entered, 
and  plaintiffs  appeaL 

It  appears  that  In  August,  1913,  the  plain- 
tiffs were  the  owners  of  a  200-acre  ranch  In 
Douglas  county.  Or.,  worth  $9,000  they  daim, 
which  they  traded  to  the  defendants  for  lot 
22,  block  L,  Greenway's  addition  to  Portland, 
Or.,  facing  on  two  streets,  upon  which  was 
situated  a  double  flat  building  and  a  bunga- 
low. They  claim  that  the  defendants'  prop- 
erty was  not  worth  over  $5,355.55,  and  that 
it  was  traded  to  them  on  the  basis  of  a  valu- 
ati(Hi  of  $13,000,  while  their  real  estate  was 
taken  In  exchange  at  $9,000,  leaving  a  differ- 
ence of  $4,000,  for  which  they  executed  to 
defendants  a  mortgage  upon  the  Portland 
realty.  The  evidence  shows  that,  after  some 
preliminary  negotiations  conducted  by  corre- 
spondence, plaintiff  Reimers  went  to  Port- 
land and  made  a  careful  examination  of  the 
Brennan  property.  He  also  called  upon  a 
Mr.  Meves,  a  restaurant  man  of  his  acquaint- 
ance, and  discussed  with  him  the  deslrabllit; 
and  value  of  defendants'  premises.  Mr. 
Meves  referred  him  to  a  Mr.  Lofgren,  an  at- 
torney, .whom  he  consulted  with  reference  to 
Portland  values,  and  particularly  in  regard 
to  the  worth  of  the  defendants'  property.  He 
also  Investigated  one  or  two  other  proposi- 
tions offered  in  exchange  for  his  farm.    He 
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formed  the  Brennans  that  Mrs.  Belmers 
onld  come  to  Portland  In  a  few  days  and 
spect  the  premises,  which  she  did.  In 
le  meantime,  Mr.  Brennan  visited  the  Rose- 
irg  ranch,  and  an  exchange  as  stated  was 
lereupon  effected  upon  the  basis  mentioned, 
fter  tlie  exchange,  the  Brennans  went  Into 
)sseaslon  of  the  farm,  and  the  Relmers  took 
>ssesslon  of  the  city  property.  No  oom- 
alnt  was  made  by  the  plaintiffs  to  the  de- 
indants  for  nearly  a  year  after  the  deal, 
hen  tbls  action  was  filed. 
B.  Q.  Skulason,  of  Portland  (Clark,  Skula- 
)n  &  Clark,  of  Portland,  on  the  brief),  for 
ppellants.  J.  L.  Conley,  of  Portland  (Sta- 
leton  &  Conley,  of  Portland,  on  the  brief), 
>r  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above), 
lie  quesUoiiB  in  issne  are  the  valne  of  the 
roperty,  and  whether  or  not  the  defendants 
lade  fraudulent  representations  to  the  plain- 
Iffs  by  which  the  exchange  was  consummat- 
d  and  on  account  of  which  they  were  dam- 
iged.  During  the  course  of  the  cross-ex- 
iminatlon  of  the  defendant  J.  F.  Brennan, 
ind  of  certain  other  of  the  defendants'  wit- 
nesses, counsel  for  plaintiffs  on  cross-examl- 
katlon  sought  to  Inquire  whether  the  defend- 
tuts  bad  sold  the  Douglas  county  property 
tor  $15,000  within  two  years  after  the  ex- 
change. This  line  of  cross-examination  was 
>bjected  to  by  counsel  for  defendants  and 
leld  improper  by  the  court.  Thereupon  the 
daintiffs  made  an  offer  of  proof  in  accord- 
ince  with  the  questions  asked,  which  was 
refused  and  exceptions  duly  saved. 

[1,21  Evidence  of  particular  sales  is  per- 
mitted upon  cross-examination  in  proving 
ralue  In  order  tp  test  the,  qualification  of  the 
witness.  In  the  present  case  the  witnesses 
were  thoroughly  examined  as  experts.  It 
should  also  be  kept  in  mind  that  plaintiffs 
were  endeavoring  to  prove  value  in  order  to 
show  fraud  on  the  part  of  the  defendants. 
If  they  had  been  permitted  to  show  that 
about  two  years  after  the  exchange  of  the 
properties  In  question  the  defendants  had 
sold  the  ranch  for  $15,000,  then  the  question 
of  the  bona  fides  of  that  transaction,  the 
terms,  and  the  kind  of  i>ayment,  would  have 
been  opened  for  investigation  and  another 
distinct  issne  raised  Instead  of  one  being  set- 
tled. East  Penn.  R.  R.  v.  Hlester,  40  Pa. 
68.  The  facts  in  regard  to  the  terms  and  cir- 
cumstances of  the  sale  of  the  farm  were 
not  in  evidence  nor  tendered. 

There  is  another  reason  why  plaintiffs 
should  not  be  heard  to  question  this  ruling. 
In  their  pleading  they  complain  that  the  de- 
fendants misrepresented  and  overvalued  the 
Portland  property.  By  the  evidence  offered 
they  are  attempting  to  show  that  they  under- 
gained  the  ranch  which  they  themselves 
traded  In  exchange.  Value  witnesses  were 
called  as  to  the  real  estate  In  both  counties, 
and  the  questl(»i  was  fairly  submitted  to  the 
Jury.    It  was  not  an  abuse  of  discretion  for 


the  trial  court  to  curtail  the  cross-examina- 
tion in  the  ruling  complained  of.  Krebs  Hop 
Co.  V.  Uvesley,  65  Or.  227,  234,  104  Pac. 
3;  Mcintosh  v.  McNair,  63  Or.  57,  65,  126 
Pac.  9;  Furbeck  v.  Gevurtz,  72  Or.  12, 
143  Pac.  654,  922. 

[3]  Upon  the  examination  in  chief  of  Mr. 
Sykes,  witness  for  the  defendants,  thctr 
counsel  questioned  the  accuracy  of  their  own 
witness  over  the  objection  of  plaintiffs  and 
later  on  called  another  witness  named  Bar- 
ber, by  whom  they  were  permitted  to  prove 
certain  contradictory  statements  made  by 
the  witness  before  he  was  called  to  the  stand, 
which  was  objected  to  by  counsel  for  plain- 
tiffs as  hearsay,  not  proper  impeachment, 
and  exceptions  were  saved  to  the  ruling  of 
the  court  allowing  the  same.  Under  section 
861,  L.  O.  li.,  a  witness  may  be  contradicted 
by  a  party  calling  him  where  the  witness 
gives  testimony  damaging  to  the  party  call- 
ing him  on  the  ground  of  surprise,  by  show- 
ing that  he  has  made  at  other  times  state- 
ments Inconsistent  with  his  present  testi- 
mony, as  provided  in  section  864,  although 
the  party  producing  the  witness  Is  not  allow- 
ed to  impeach  his  credit  by  evidence  of 
bad  character. 

[♦-•]  In  a  very  general  way,  counsel  for 
plaintiffs  saved  an  exception  to  the  court's 
charge  to  the  Jury  in  regard  to  the  investi- 
gation of  the  property  made  by  the  plain- 
tiffs and  not  relying  upon  the  representations 
made  by  the  defendants.  After  defining 
fraud  and  misrepresentation,  among  other 
things  the  court  advised  the  Jury  to  the  ef- 
fect that  in  order  to  constitute  fraud  they 
must  find  that  the  person  to  whom  the  rep- 
resentations were  made,  the  plaintiffs  in 
this  case,  believed  them,  relied  upon  them, 
and  were  induced  by  reason  of  them  to  en- 
ter Into  the  deal  in  this  particular  case;  and 
further  that: 

"However,  the  law  does  not  excuse  persons. 
dealinK  the  one  with  the  other,  from  the  use  of 
their  ordinary  senses;  in  other  words,  the  law 
requires  persons  dealing  at  arm's  lenKth  to  use 
the  ordinary  care  and  precaution— of  men  in 
the  ordinary  business  walk  of  life.  And  if  in 
this  case  you  believe  from  the  testimony  that 
these  plaintllfs  undertook  to  make  an  investiga- 
tion of  the  properties  belonjrlng  to  the  defend- 
ants, and  did  make  such  an  Investigation,  then 
the  law  will  not  permit  them  to  say— after  we 
have  made  this  Investigation  and  satisfied  our- 
selves as  to  the  circumstances,  and  condition  of 
the  properties,  the  law  will  not  permit  them  to 
say:  'We  are  not  going  to  rdy  npon  our  In- 
vesHgntion,  but  are  going  to  rely  upon  your 
statpments.' " 

It  is  suggested  by  plaintiffs'  counsel  that 
the  instruction  In  regard  to  the  ruling  upon 
misrepresentation  was  too  narrow.  Taking 
the  last  part  of  the  quoted  charge  alone,  it 
might  possibly  be  subject  to  criticism;  but. 
taking  it  as  an  entirety,  we  believe  there 
would  be  no  danger,  but  that  the  Jury  would 
understand  the  direction  of  the  court  that  in 
order  to  constitute  actionable  fraud,  among 
other  things  pointed  out,  they  must  find  that 
the  plaintiffs  relied  upon  the  false  represen 
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tatlona  ot  the  defendants.  Poppleton  v.  Bry- 
an, 36  Or.  69.  A  purchaser  mnst  use  reason- 
able care  for  his  own  protection  and  should 
not  rely  blindly  upon  statements  made  by  a 
seller,  and  tietween  parties  dealing  at  arm's 
length,  where  no  fiduciary  relation  existii  and 
no  device  or  artifice  Is  used  to  prevent  an 
Investigation,  it  Is  the  ;;cncral  rule  that  a 
purchaser  must  make  use  of  his  means  of 
knowledge,  and  failing  to  do  so  he  cannot 
recover  on  the  ground  that  he  was  misled 
by  the  seller.  30  Cyc.  49;  Allen  t.  McNeelan, 
79  Or.  606,  156  Pac.  274;  Poland  v.  BrowneU, 
131  Mass.  138,  41  Am.  Bep.  215.  Where 
there  has ,  been  an  inspection  by  a  person 
making  an  exchange  of  property,  false  rep- 
resentations as  to  the  value  cannot  as  a  rule 
be  made  the  basis  of  an  action  for  damages. 
2  Pom.  Eq.  Jur.  {  892;  Allen  v.  McNeelan, 
supra;  Farrar  v.  Ghnrchill,  135  U.  S.  609, 
10  Sup.  Ct.  771,  34  L.  Ed.  246;  14  A.  ft  E. 
Enc.  112.  The  charge  giren  by  the  court  to 
the  Jury  fairly  submitted  to  them  the  issues 
to  be  tried. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  circuit  court  is  affirmed. 

McBRIDE,   C.  J.,   and  MOORE  and  Mc- 
CAMANT,  JJ.,  concur. 


WEST  T.  SOOTT-McCIiUBB  LAND  CO. 
(Supreme  Court  of  Oregon.    April  24,  1917.) 

1.  MUNIOIPAI.  COBPOBATIONS  $=5510— BENE- 
FIT AasEesHSNTS  —  Appiai.  to  Gibcdit 
Court. 
Portland  city  charter  provides  for  reassess- 
ment against  property  whenever  a  benefit  as- 
sessment has  been  set  aside  or  declared  void, 
or  its  enforcement  refused  by  any  court,  di- 
rectly or  indirectly,  or  when  the  council  shall  be 
in  doubt  as  to  its  validity.  Section  400  relates 
to  procedure.  Section  401  provides  that  one  who 
has  filed  objections  to  a  reassessment  or  new 
assessment  which  have  not  been  satisfied,  etc., 
may  appeal  to  the  circuit  court  of  a  named  coun- 
ty, and  that  the  jury  shall  view  the  property  as- 
sessed, and  its  verdict  shall  be  final  and  conclu- 
sive, etc.  If  the  assessment  is  not  paid  within 
30  days,  the  treasurer  may  .collect  delinquent 
assessments  by  sale  in  the  manner  provided  by 
law  for  the  sale  of  real  property  on  execution, 
except  as  in  the  charter  otherwise  provided,  and 
the  purchase  price  is  limited  to  the  unpaid  as- 
sessment and  the  interest  and  cost  of  advertising 
and  sale.  The  sale  conveys  to  the  purchaser 
subject  to  redemption  all  the  estate,  intere^ 
or  claim  of  any  person,  together  with  all  rights, 
etc  No  levy  is  required  except  tliat  a  notice 
shall  be  posted  four  weeks  upon  evenr  lot  as- 
sessed to  nn  unknown  owner.  Defendant  pur- 
chased plaintiff's  land  at  a  sale  b^  the  city  of 
Portland  after  an  appeal  by  plaintiS  to  the  cir- 
cuit court  on  the  amount  of  benefits  to  be  as- 
sessed against  his  property,  the  result  of  which 
was  that  the  original  apportionment  by  ordi- 
nance making  the  assessment  was  aflirmed.  Sec- 
tions 411  and  412.  It  is  contended  that  the  judg- 
ment of  the  circuit  court  must  be  enforced  by 
execution ;  that  a  sale  by  the  treasurer  for 
liquidation  of  the  demand  was  void  and  created 
no  right  or  claim  in  the  purchaser.  Held, 
that  authority  for  such  sequestration  of  prop- 
erty must  be  found  in  the  charter  and  pursued 


strictly,  and  that  the  only  question  to  be  de- 
termined by  the  circuit  court  is  the  amount  of 
special  benefits  assessed  to  the  property,  ami 
the  assessment  is  to  be  enforced  by  sale  of 
property  by  the  treasurer;  no  execution  bein^ 
required. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1180.] 

2.  Municipal  Corpobations  «=»579— Assess- 
ments—Void Sale — Rights  or  Pubchaseb— 
Repayvent  of  Saus  Price. 
City  Charter  of  Portland,  S  419,  requiring 
plaintiS  in  a  suit  to  quiet  title  to  land  sold  (or 
delinnuMit  assessments  to  deposit  in  court  with 
his  first  pleading  the  purchase  price  at  the  pre- 
vious sale  with  penalty  and  interest  to  be  paid 
to  the  purchaser  in  case  the  right  or  title  of 
such  purchaser  at  such  sale  shall  fail  in  such 
action,  suit,  or  proceeding,  is  unconstitutional 
and  void,  since  it  is  in  effect  taking  one  man't 
property  and  giving  it  to  another. 

[Ed.  Note.— For  other  cases,  sec  Municipal 
Corporations,  Gent  Dig.  §{  1293,  1294,  1301.] 

Department  1.  Appeal  from  Circuit  Court. 
Multnomah  County;  B.  O.  Morrow,  Judge. 

Suit  to  quiet  title  by  Fred  West  against 
the  Scott-McGlure  Land  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

This  is  a  suit  to  quiet  title  to  real  proi>- 
erty  in  the  city  of  Portland.  The  complaint 
is  In  the  nsual  form,  and  calls  upon  the  de- 
fendant to  set  forth  its  estate  in  the  land 
to  the  end  that  the  plaintiff's  title  may  be 
declared  paramount  to  and  exclusive  of  the 
claims  of  the  adverse  party.  There  are  two 
defenses,  one  in  abatement,  and  the  other 
to  the  merits.  The  first  gives  a  brief  his- 
tory of  the  action  of  the  city  council  of 
Portland  under  Its  Ordinance  No.  24280,  en- 
titled "An  ordinance  making  a  reassessment 
for  the  construction  of  a  sewer  system  known 
as  Riverside  district  sewer,"  culminating  in 
a  sale  of  the  realty  in  que^on  <m  May  14, 
1914,  by  the  treasurer  of  the  dty  of  Port- 
land, who  is  ex  officio  collector  of  delinquent 
assessments.  The  defendant  bought  the  tract 
thus  offered  for  $100.65,  and  received  a  cer- 
tificate from  the  treasurer  to  that  effect  The 
plea  In  abatement  closes  with  the  declara- 
tion: 

"That  the  plaintiff  has  not  tendered  or  paid 
into  court  the  said  sum  of  money  for  which  said 
property  was  sold  or  any  part  thereof,  or  any  in- 
terest or  penalty  thereon  as  provided  in  said  cer- 
tificate of  sale  and  as  prorided  in  the  charter 
of  the  city  of  Portland.'' 

The  defense  to  the  merits  gives  a  more 
detailed  history  of  the  proceedings  of  the 
city  under  the  ordinance  mentioned,  includ- 
ing an  appeal  by  the  plaintiff  here  to  the 
circuit  court  of  Multnomah  county  on  the 
amount  of  benefits  to  be  assessed  against  the 
land,  the  result  of  which  was  that  the  orig- 
inal apportionment  as  declared  by  the  ordi- 
nance was  in  aU  things  affirmed.  It  Is  said 
that  the  Judgment  of  the  circuit  court  there- 
in has  never  been  vacated  nor  set  aside,  and 
the  assessment  has  never  been  paid.  Then 
follow  allegations  respecting  the  further  ac- 
tion of  the  city  treasurer  terminating  in  a 
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sale  by  that  officer  to  the  defeodant  and  an 
issuance  to  It  of  the  treasurer's  certificate 
of  which  It  Is  still  the  holder,  whereby  the 
defendant  dalms  a  Uen  was  created  upon  the 
premises  In  Its  favor.  The  circuit  court  bus- 
tafned  a  general  demurrer  to  both  defenses. 
Xhe  defendant  declined  further  to  plead,  ajid 
there  followed  a  decree  quieting  the  title  of 
tlie  plaintlfT  and  awarding  him  costs  and  dis- 
bursements.   The  defendant  appeals. 

Xj.  £.  Latourette  and  Frank  Schlegel,  both 
of  Portland,  for  appellant.  Ralph  B.  Dunl- 
Mray,  of  Portland  (C.  L.  Whealdon,  of  Port- 
land, on  the  brief),  for  ret^ondent 

BURNETT,  J.  (after  stating  the  facta  as 
above).    The  principal  contention  on  the  part 
of  the  plaintiff  In  support  of  his  demurrer  to 
tbe  answer  on  the  merits  is  that,  the  assess- 
ment having  been  taken  into  the  circuit  court 
on   appeal,  and  the  matter  having  been  de- 
termined  there   as  stated,   the   result   is   a 
Judgment  of  that  court  in  favor  of  the  dty 
for  the  amount  of  the  charge  involved  which 
must  be  enforced  by  an  execution  out  of  that 
court,  in  consequence  of  which  the  sale  by 
the  treasarer  for  the  liquidation  of  the  de- 
taand  was  utterly  void  and  created  no  right 
or   claim  in  favor  of  the  purchaser.     The 
charter  of  Portland,  under  which  these  pro- 
ceedings were  had,  provides  for  a  reassess- 
ment against  property  whenever  an  assess- 
ment for  the  opening  of  a  street  or  the  con- 
struction ot  repair  of  a  sewer  shall  have 
been  set  aside  or  declared  void,  or  Its  en- 
forcement refused  by  any  court  of  this  state 
or    any    federal    court   having   Jurisdiction 
therein,    whether   directly   or   by   virtue   of 
any  decision  of  those  tribunals  or  when  the 
council  shall  be  in  doubt  as  to  Its  validity  in 
whole  or  In  part.     The  procedure  for  that 
purpose  Is  prescribed  In  section  400  of  the 
charter  of  Portland.     Section  401  provides 
partly  as  follows: 

"Any  person  who  has  filed  objectiona  to  such 
new  nssossniont  or  reasseasinent  which  have  not 
been  sntisfied  by  the  amendments  made  by  the 
council  may  npiieal  to  the  circuit  court  of  the 
state  of  Oregon  for  the  county  of  Multnomah 
from  the  assessment  against  any  properl?  own- 
ed by  him  or  in  which  he  has  an  interest. 
•  •  •  Any  number  of  persona  may  join  in 
srocb  appeal  and  the  only  question  to  be  detei^ 
mined  therein  shall  be  the  amoant  of  special 
benefits  equitably  to  be  assessed  against  the 
property  of  each  person  joining  in  the  appeal. 
The  jury  shall  view  the  property  assessed  and 
its  verdict  shall  be  a  final  and  conclusive  de- 
termination of  the  question.  •  •  •  And  such 
appeal  shall  be  conducted  and  be  heard  and  de- 
termined so  far  as  practicable  in  the  same  man- 
ner as  an  action  at  law." 

It  is  laid  down  in  substance  in  section  402 
that,  if  the  amount  assessed  by  the  jury  be 
not  less  than  that  mentioned  in  the  assess- 
ment appealed  from,  judgment,  in  addition  to 
declaring  the  prefer  apportionment,  shall  be 
entered  against  the  appellant  and  his  sureties 
for  his  proportion  of  the  costs  of  such  appeal. 
If  within  30  days  from  the  date  of  the  enter- 
ing oX  such  assessment  in  the  dodiet  of  dty 


liens  the  sum  assessed  upon  any  parcel  of 
land  is  not  wholly  paid  to  the  treasurer  and 
hla  duplicate  receipt  therefor  filed  with  the 
city  auditor  or  the  asse.ssment  Is  bonded  as 
provided  by  law,  the  auditor  makes  up  and 
transmits  to  the  treasurer  a  list  of  dellnquen- 
des  as  they  appear  upon  the  docket,  where- 
upon the  treasurer  proceeds  to  collect  those 
not  paid  and  named  in  such  list  by  advertis- 
ing and  selling  the  tracts  in  the  manner  pro- 
vided by  law  for  the  sale  of  real  property  on 
execution  except  as  In  the  charter  otherwise 
provided.  The  purchase  price  is  limited  to 
the  unpaid  assessment  and  the  interest  and 
cost  of  advertising  and  sale.  The  competition  \ 
at  the  sale  Is  on  the  penalty  and  Interest ;  the 
amount  being  awarded  to  the  bidder  offering 
to  take  the  same  for  the  least  amount  of  those 
two  items.  Under  the  charter  a  sale  con- 
veys to  the  purchaser  subject  to  redemptioa 
as  provided  therein  all  estate,  Interest,  lien, 
or  claim  upon  the  same  of  any  person,  to- 
gether with  all  rights  and  appurtenances  be- 
longing, thereto.  No  levy  Is  required  except 
that  a  notice  shall  be'posted  four  weeks  upon 
every  lot  assessed  to  an  unknown  oyrzuer. 
Sections  411  and  412. 

[1]  Throughout  it  is  purely  a  charter  pro- 
ceeding. Authority  for  this  sort  of  seques- 
tration of  property  must  be  found  in  that  in- 
strument and  pursued  strictly  according  to 
Its  terms.  We  note  that  the  only  question  to 
be  determined  by  the  drcult  court  shall  be 
the  amount  of  special  benefits  to  be  assessed 
to  the  property  of  an  appellant,  and  that  the 
verdict  of  the  jury  shall  be  final  and  con- 
clusive. Under  the  munldpal  organic  act  the 
circuit  court  Is  made  an  Instrument  of  the 
city  in  the  process  of  assessment  In  the 
matter  in  hand  that  tribunal  Is  not  exercising 
the  general  jurisdiction  conferred  upon  It  by 
the  Constitution  and  laws  of  the  state.  In 
charter  affairs  it  is  limited  strictly  to  what 
Is  laid  down  there  for  It  to  do.  It  does  not 
make  a  new  and  Independent  assessment.  Its 
service  is  ancillary  only.  It  merely  considers 
and  affirms  or  revises  the  amoimt  already 
visited  upon  the  property  by  the  dty  ordi- 
nance. Its  doings  are  part  of  the  machinery 
of  the  dty  for  Its  o.wn  purposes.  After  the 
court  bos  executed  Its  power  and  entered  the 
result  thereof  upon  its  journal  its  function  is 
fully  performed,  and  the  result  is  none  the 
less  a  dty  assessment  to  be  enforced  as  re- 
quired by  the  charter.  There  is  no  provision 
in  that  document  authorizing  or  allowing  the 
court  to  issue  its  own  process  to  enforce  the 
dty's  claim.  The  mnnldpallty  itself  is  cloth- 
ed with  the  only  express  power  on  that  sub^ 
ject,  which  is  (i  sale  conducted  by  the  treas- 
tirer.  The  mention  of  that  means  of  collect- 
ing the  Impost  upon  the  property  is  exdu* 
sive  of  all  others.  It  would  have  been  quite 
as  competent  for  the  legislative  power  to  have 
provided  that  the  assessment  should  be  con- 
sidered by  any  body  of  Inen  other  than  the 
judge  and  jurors  of  the  Circuit  court.  The 
mere  fact  that  they  are  regularly  charged 
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with  ttie  administration  of  the  law  In  other 
respects  does  not  confer  upon  them  any  more 
authority  than  what  ie  expressed  In  the  char- 
ter. Their  function  la  complete  when  they 
have  ascertained  and  declared  the  amount  to 
be  paid  by  the  property  holder.  They  are 
not  authorized  to  take  any  other  step  or  to 
actually  collect  the  apportioned  amount  The 
assessment  does  not  lose  Its  character  or  iden- 
tity as  such  or  become  anything  else  because 
the  judge  and  Jury  participated  In  fixing  the 
amount,  and,  the  charter  having  declared  the 
manner  in  which  city  demands  of  that  kind 
be  collected,  to  wit,  by  a  treasurer's  sale,  the 
'  pQwer  must  be  exercised  In  that  manner  and 
no  other.  This  disposes  of  the  demurrer  to 
the  answer  to  the  merits  adversely  to  the 
Idalntltr. 

[2]  Under  the  precedents  already  establish- 
ed in  this  state,  however,  a  different  conclu- 
sion must  be  reached  on  the  objection  to  the 
plea  in  abatement  It  Is  urged  In  that  behalf 
that  the  plaintiff  cannot  maintain  a  suit  to 
quiet  title  against  a  sale  by  the  treasurer 
without  depositing  with'  his  first  pleading  the 
amount  paid  by  the  purchaser  to  be  turned 
over  to  the  latter  if  bis  Utle  shaU  fall.  It 
has  been  laid  down  several  times  by  this 
court  that,  when  a  municipality  has  carried 
its  proceedings  to  actual  sale,  although  under 
a  void  proceeding,  It  has  exhausted  Its  power 
against  the  particular  property,  that  the  pur- 
chaser is  subject  to  the  rule  of  caveat  emptor 
and  has  no  claim  against  the  city  or  the  true 
owner  of  the  property  for  reimbursement,,  and 
that  the  dty  cannot  again  exercise  its  au- 
thority In  the  purchaser's  favor  to  obtain  for 
him  the  repayment  of  the  purchase  price. 
Dowell  V.  Portland,  13  Or.  248,  10  Pac.  308; 
Keenan  v.  Portland,  27  Or.  544,  38  Pac.  2; 
Gaston  v.  Portland,  41  Or.  373,  69  Pac.  34, 
445;  Gaston  v.  Portland,  48  Or.  82,  84  Pac. 
1040;  Hughes  v.  Portland,  53  Or.  370,  100 
Pac  942;  Evans  v.  Meridianal  Co.,  163  Pac. 
1165,  filed  AprU  3,  1917.  The  principle  is 
thus  declared  respecting  the  charter  under 
consideration : 

"That  part  of  section  400  providing  that,  when 
the  property  has  been  sold  for  the  payment  of  a 
delinquent  assessment,  and  the  sale  has  been 
declared  void,  the  property  shall  be  reassessed 
and  the  proceeds  paid  to  the  purchaser  in  the 
prior  sale,  is  unconstitutional  and  void,  because 
It  is,  in  elTect,  the  taking  of  one  man's  property 
and  giving  it  to  another." 

The  doctrine  is  not  altered  by  the  provi- 
sions of  section  419  requiring  the  plaintiff 
In  a  suit  to  quiet  title  to  deposit  in  court 
with  his  first  pleading  the  purchase  price  at 
the  previous  sale  with  penalty  and  interest  to 
be  paid  to  the  purchaser,  "in  case  the  right  or 
title  of  such  purchaser  at  such  sale  shall  fall 
in  such  action,  suit  or  proceeding."  To  re- 
quire as  a  condition  precedent  to  maintaining 
the  suit  that  the  plaintiff  should  deposit 
any  sum  of  money  to  be  given  to  his  adver- 
sary In  case  of  the  failure  of  the  tatter's  title 
would  be  merely  another  ^orm  of  taking  the 


property  of  the  plalntUT  and  giving  it  to  the 
defendant,  bringing  it  within  the  principle  of 
the  excerpt  above  quoted.  The  demnnvr  to 
the  plea  in  abatement  should  have  been  sus- 
tained. 

For  the  reasons  already  stated,  however,  the 
demurrer  to  the  defense  on  the  merits  was 
not  well  taken,  and  the  decree  of  the  circuit 
court  is  therefore  reversed. 

McBRIDE,  C.  J.,  and  BENSON  and  HAB. 
BIS,  JJ.,  ooucor. 


HAWKINS  V.  ANDERSON  &  CROWB,  Inc. 
(Supreme  Court  of  Oregon.     April  24,  1917.) 

1.  Death    <S=>31(3)— Actions    fob    Death— 
Right  or  Administkaiob  to  Sub. 

Employers'  Liability  Act  (Laws  1011,  p.  17) 
i  4,  provides  that,  on  loss  of  life  by  negliKeoce, 
the  widow  of  the  person  killed,  his  lineal  heirs 
or  adopted  children,  or  the  husband,  mother,  or 
father,  as  the  case  may  be,  shall  have  a  right 
of  action.  L.  O.  L.  g  380,  provides  that  in  case 
of  wrongful  death  the  personal  representa> 
tives  of  decedent  may  maintain  an  action  at 
law  therefor.  Held,  that  where  an  employ^, 
havin{[  no  kin  as  named  in  section  4  of  Employ- 
ers' laabllity  Act,  is  killed,  though  the  adminis- 
trator cannot  recover  under  such  section,  he 
can  recover  under  L.  O.  L.  {  380. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
IMg.  i  38.] 

2.  Masteb  and  Servant  €=386 — Emplotkhs' 
LiABiUTT  Act— When  Opbbative. 

^e  Employers'  Liability  Act  is  not  applica- 
ble to  cases  wherein  the  rights  of  the  parties 
are  determinable  by  maritime  law. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  137.] 

Department  2.  Appeal  from  Clrcait  Court, 
Multnomah  County;   Geo.  N.  Davis,  Judge. 

Action  by  Martin  W.  Hawkins,  as  adminis- 
trator ot  O.  G.  Lee  Blond,  deceased,  against 
Anderson  &  Crowe,  Incorporated.  Judgment 
dismissing  the  action,  and  plataitifl  appeals. 
Reversed  and  remanded. 

This  is  an  action  bro'nght  by  an  adminis- 
trator against  the  defendant  corporation  to 
recover  damages  for  the  wrongful  death  of 
C.  O.  Lee  Blond,  who  died  from  injuries  re- 
ceived while  In  the  employ  of  the  defendant 
and  caused  by  its  negligence.  A  demurrer 
was  interposed  to  the  complaint  upon  the 
grounds: 

"First.  That  the  plaintiff  has  not  legal  ca- 
pacity to  sue. 

"Second.  That  the  complaint  does  not  .state 
facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant" 

This  demurrer  was  sustained,  and  a  Judg- 
ment rendered  dismissing  the  action,  from 
which  plaintiff  appeals. 

Omitting  some  of  the  formal  parts  there- 
of, the  complaint  alleges  In  substance  as  fol- 
lows: That  C.  G.  Lee  Blond  died  in  the  city 
of  Portland,  Or.,  on  or  about  November  3, 
1914,  from  personal  Injuries  sustained  by 
blra  while  in  the  employ  of  the  defendant 
and  caused  by  its  negligence  as  hereinafter 
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forth.  That  he  left  snrrlTlng  him  no 
lo-wr,  no  Uneal  helra,  no  dilldren,  no  adopt- 
chlldren,  no  mother,  and  no  father.  That 
belirs  were  and  are  J.  P.  Lee* Blond,  a 
>ttiez*,  Elizabeth  M.  Rnsh,  a  sister,  and  B. 
r^ee  Blond,  a  son  of  his  deceased  brother, 
C.  Tjee  Blond.  That  thereafter,  and  on  or 
»Tit:  I>7oyember  4,  1910,  Martin  W.  Hawkins 
js  dixly  appointed  administrator  of  the  es- 
«  of  the  deceased,  and  ever  since  has  been 
d  no-vv  Is  the  qnallfied  and  acting  adminls- 
itor.  That  on  or  abont  October  17,  1914, 
e  deceased,  with  others,  was  employed  by 
e  defendant  to  line  a  sailing  vessel  named 
e  ITranla.  That  It  was  the  dnty  of  the  cor- 
tratlon  while  having  such  work  performed 
famish  deced«it  a  reasonably  safe  place 
wlilch  to  work,  reasonably  safe  Instrumen-i 
lities  and  ai)pUances  with  which  to  work, 
Id  to  maintain  the  same  In  a  reasonably 
ife  condition,  all  of  which  It  failed  to  do. 
bat  tlie  ship  was  constructed  with  narrow 
on  beams  running  lengthwise  In  the  hold 
lereof  and  along  the  sides  of  the  vessel. 
hat  -what  are  known  as  cargo  battens  were 
[aced  between  these  beams,  which  battens 
'ere  supposed  to  be  and  are  <hi  all  ships 
Iways  bolted  or  fastened  into  the  hull  with 
ron  bolts  or  naUs  to  hold  them  permanently 
nd  safely  In  place  in  order  to  make  the  ship 
trong.  That  the  deceased  was  ordered  by 
he  defendant's  foronan  to  mount  the  iron 
earns,  use  them  for  the  purpose  of  a  scaf- 
old,  and  to  use  and  hold  onto  the  cargo  bat- 
ens  to  steady  himself  and  keep  himself  from 
ailing  while  performing  his  duties  in  lining 
he  ship.  That  the  deceased  obeyed  this  or- 
ier.  l^at  the  Iron  beams  were  very  narrow 
tnd  about  nine  feet  from  the  bottom  of  the 
ship;  that  beneath  the  place  where  deceased 
iras  working  there  were  certain  angle  irons 
running  crosswise  of  the  boat  at  the  bottom 
thpreof,  which  projected  above  the  surface 
of  the  floor,  creating  a  dangerous  situation 
in  case  any  person  should  fall  and  strike 
against  them.  That  this  place  was  also 
highly  dangerous  because  of  the  fact  that 
the  cargo  battens  which  deceased  was  ob- 
liged to  use  and  hold  onto  in  doing  his  work 
had  not  been  bolted  or  nailed  to  hold  them 
permanently  or  safely  In  place,  or  to  prevent 
them  from  giving  way  when  he  took  hold 
thereof  to  steady  himself  and  keep  from 
falling,  "and  for  the  further  reason  that  the 
hole  in  said  cargo  batten  tlirough  which  the 
bolt  Is  placed  to  fasten  into  the  side  of  the 
ship  was  too  large  for  the  head  of  the  bolt, 
and  said  bolt  was  too  small  for  the  hole  In 
said  Itatten  to  hold  said  bat^n  fast,  firmly 
and  secnrely  in  place  when  it  was  being  used 
in  lining  the  ship,  so  that  said  batten  would 
slide  off  the  twit  when  a  person  was  holding 
onto  said  batten,  all  of  which  facts  defend- 
ant knew  or  ought  to  have,  icnown  by  the  ex- 
ercise of  reasonable  care  and  foresight." 
That  on  or  about  October  17,  1914,  while  de- 
<!eased  was  walldng  on  one  of  these  narrow 
lton"^am«  ©d  takinjf  holff  of  one  "of  th* 


cargo  battens  to  perform  hia  work,  the  latter 
gave  way  and  slipped  off  the  bolt,  canaing 
him  to  fall  with  great  force  and  violence  a 
distance  of  about  nine  feet  to  the  bottom  of 
the  ship,  there  striking  his  body  against  the 
projecting  angle  irons^  and'  severely  injuring 
him,  from  the  effects  of  all  of  which  he  died 
on  or  about  November  3,  1914,  to  the  damage 
of  his  estate  in  the  svm  of  $7,500,  without 
any  fault  on  his.  part. 

Edward  J.  Brazell,  of  Portland  (Giltner  ft 
Sewall,  of  Portland,  on  the  brief),  for  appel- 
lant Harrison  Allen,  of  Portland  (Grifiltb, 
Leiter  &  Allen,  of  Portland,  on  the  brief),  for 
respondent 

BEAN,  J.  (after  stating  the  facts. as  above). 
It  is  first  submitted  by  plaintiff  that  the  ad- 
ministrator can  maintain  the  action  regard- 
less of  whether  there  are  any  beneficiaries  as 
described  under  the  1910  statute.  With  this 
contention  we  are  not  In  accord.  There  being 
no  relatives  of  the  deceased  mentioned  in  the 
Employers'  liability  Act  (General  Laws  of 
Oregon  for  1911,  p.  16,  adopted  by  the  people 
In  1910),  it  is  further  contended  by  counsel 
for  plaintiff  that  the  administrator  has  the 
right  to  prosecute  the  action  under  section 
380,  L.  O.  L.,  which  provides: 

"When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  per- 
sonal representatives  of  the  former  may  main- 
tain an  action  at  law  therefor  against  the  lab- 
ter,  •  •  •  for  any  injury  done  by  the  same 
act  or  omission.  Such  action  shall  be  commenc- 
ed within  two  years  after  the  death,  and  dam- 
ages therein  shall  not  exceed  $7,500.00,  and  the 
amount  recovered,  if  any,  shall  be  administered 
as  other  personal  property  of  the  deceased  per- 
son." 'l 

Ck>un8el  for  defendant  claims  that  as  the 
facts  alleged  bring  the  case  within  the  provi- 
sions of  the  Employers'  Liability  Act,  and  as 
there  are  none  of  the  beneficiaries  which  are 
specified  in  that  act,  no  action  can  be  malh- 
tained. 

[1]  The  Employers'  Liability  Act  Is  entl- 
Ued: 

"An  act  providing  for  the  protection  and  safe- 
ty of  persons  engaged  in  the  construction,  re- 
C airing,  alteration,  or  other  work,  upon  build- 
igs,  bridges,  viaducts,  tanks,  stacks  and  other 
structures  or  engaged  in  any  work  upon  or 
about  electrical  wires,  or  conductors,  or  poles, 
or  supports,  or  other  electrical  appliances  or 
contrivances  carrying  a  dangerous  current  of 
electricity;  or  abont  any  machinery  or  in  any 
dangerous  occupation  and  extending  and  de- 
fining the  liabihty  of  employers  in  any  or  all 
acts  of  negligence,  or  for  injury  or  death  of 
their  employ68,  and  defining  who  are  the  agents 
of  the  employer,  and  declaring  what  shall  not  be 
a  defense  in  actions  by  employes  against  em- 
ployers, and  prescribing  a  penalty  for  a  viola- 
tion of  the  law." 

Section  4  thereof  directs: 

"If  there  shall  be  any  loss  of  life  by  reason 
of  the  neglects  or  failures,  or  violations  of  the 
provisions  of  this  act  by  any  owner  contractor, 
or  subcontractor^  or  any  person  liable  under  the 
provisions  of  this  act  the  widow  of  the  person 
so  killed,  bis  lineal  heirs  or  adopted  children,  or 
the  husband,  mother,  or  father,  as  the  case  may 
he,  shall  have  a  riKh,t  of  action  without  any  Itb- 
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It  aa' to 'the' amount  of  damages  which  may  be 
awarded." 

As  Its  title  Indlcatea  the  purpose  of  the  act 
appears  to  bare  been  to  extend  the  liability 
-of  employers  and  curtail  the  defenses  that 
■were  accorded  to  them  previously.  It  does 
uot  seem  to  have  be^n  the  contemplation  of 
the  lawmaker  to  take  away  the  right  of  re- 
covery already  conferred  by  secticKi  380,  In 
cases  where  the  act  does  not  apply.  It  Is  now 
settled  that  there  can  be  but  one  recovery  In 
such  a  case.  A  Judgment  under  the  enact- 
ment of  1910  In  favor  of  the  widow  of  the 
person  killed  is  a  bar  to  another  action  in  fa- 
vor of  the  other 'relatives  named,  and  a  re- 
covery by  either  of  the  beneficiaries  named 
therein  would  preclude  a  recovery  under  sec- 
tion 380,  L.  O.  L.  The  latter  section  has  not 
been  abrogated  by  the'  enactment  of  the  Em- 
ployers' UablUty  Act.  2  Labatt  on  Master 
and  Servant  (1st  Ed.)  {  664;  1  Dresser  on  Em- 
ployers' liability,  J  2,  p.  20;  Statts  v.  Twohy 
Bros.,  61  Or.  603,  123  Pac.  909. 

While  the  question  Involved  Is  presented  as 
a  new  one,  the  principle  which  governs  was 
raised  in  a  different  manner  and  adjudicated 
In  the  case  of  NIemi  v.  Stanley  Smith  Lbr. 
Co.,  77  Or.  227,  147  Pac.  632,  149  Pac.  1033. 
At  page  235  of  77  Or.,  page  1035  of  149  Pac, 
of  the  opinion,  Mr.  Justice  Bensoh  said: 

"While  there  is  scant  authority  upon  the  ques- 
tion as  to  whether  or  not  the  administrator  can 
jaaintain  the  action  in  the  event  of  a  failure  of 
all  the  beneficiaries  named  in  the  Employers' 
liability  Aet,  we  conclude  that  the  better  view 
is  well  expressed,  in  the  case  of  Pittsburgh,  Ft 
Wayne  &.ChicaKO  Ey.  Co.  v.  Vining's  Adm'r, 
27  Ind.  518,  92  Am.  Dec.  269,  in  which  the 
court  says:  'So,  also,  although  by  the  provi- 
«ioii8  of  section  27  (2  Gav.  &  H.  St.  1862,  p. 
56)  the  action  for  the  death  of  a  child  must  be 
btougbt'  by  the  father,  or  in  case  of  his  death, 
oT  desertion  of  his  family,  or  impfisonment,  by 
the  mother,  or  by  the  guardian  for  his  ward,  it 
seems  clear  to  us  that,  where  there  wag  neither 
father,  modier,  nor  guardian,  the  case,  not  being 
specially  provided  for  would  then  come  within 
the  provisions  of  section  784',  page  330,  and  the 
administrator  would  be  the  proper  person  to 
sue.'" 

It  will  be  noticed  that  it  is  plainly  alleged 
In  the  complaint  that  there  are  none  of  the 
beneficiaries  named  In  the  Employers'  I/Iabili- 
ty  Act  It  is  thei-efore  only  necessary  to  add 
to  the  Nleml  Case,  that  in  the  event  of  the 
wrbngful  death  of  an  employ^  caused  by 
the  negligence  of  an  employer  engaged  In  a 
hazardous  occupation,  where  the  deceased 
leaves  surviving  him  none  of  the  beneficiaries 
named  in  the  statute  mentioned,  and  where 
the  facts  alleged  constitute  a  cause  of  action 
for  negligence  Independent  of  the  liability 
'  law,  then  the  executor  or  administrator  can 
mataitain  an  action  for  damages  for  such 
wrongful  death  under  section  380,  I*  O.  I». 
Such  a  case  should  be  tried  as  though  the 

Employers'  iiaWllty  Act  had  never  been 
passed,  and  not  under  the  latter  statute. 
Statts  T.  Twohy  Bros.,  supra;  McDaniel  v: 
liCWmon  Lumber  Co.,  71  Or.  16,  140  Pac.  990; 
McClaugherty  v.  Rogue  Rlv.  Elec.  Co.,  73  Or. 


185, 140  Pac.  84, 144  Pac.  669;  Nleml  v.  Stan- 
ley Smith  Lumber  Co.,  snpra;  Bowes  ▼.  Bos- 
ton, 150  Ifess.  844,  29  N.  EX  683,  15  L.  R.  A 
365;  Williams  t.  Soutb  Ry„  91  Ala.  635,  9 
South.  77;  Colorado  Milling  Ca  v.  Mitchell, 
26  Colo.  284,  58  Pac.  28;  Chlara  v.  Stewart 
Mining  Co.,  24  Idaho,  478,  135  Pac.  245:  Haw- 
kins T.  Barber  Asphalt  Co.  (D.  O.)  202  Fed. 
341, 

[21  While  some  of  the  complaint  as  worded 
indicates  that  ft  was  the  intention  of  the 
pleader  to  bring  the  case  within  the  terns 
of  the  Employers'  liability  Act,  and  also  that 
if  there  were  any  of  the  beneficiaries  named 
therein  to  bring  the  action  they  would  have 
a  right  to  do  so,  nevertheless  it  seems  that  a 
case  of  negligence  is  alleged  Independent  of 
•the  Employers'  LlabUity  Act  of  1910.  It  may 
be  that  the  rights  of  the  parties  are  to  be  de- 
termined by  the  maritime  law.  Schuede  v. 
Zenith  Steamship  Co.  (D.  C.)  216  Fed.  606. 
If  so,  the  provisions  of  the  Eymployers*  Iia- 
Wllty Law,  relied  on  by  llie  defendant  as  the 
basis  of  Its  demurrer,  are  certainly  not  ap- 
plicable. 

It  follows  that  the  Judgmoit  of  the  drcnlt 
court  sustaining  the  demurrer  and  dismiss- 
ing the  action  must  be  reversed,  and  the 
cause  remanded  for  such  further  proceedlnn 
as  may  be  deemed  proper  not  inconsistent 
herewith.    It  is  so  ordered. 

McBRIDE,  a  J.,  and  MOORB  and  McOA 
MANT,  JJ.,  concur. 


BOARDMAN  et  al;  v.  INSTTRANCB  CO.  OF 
STATE  OF  PENNSYLVANIA  et  al. 

(Supreme  Court  of  Oregon.     April  17,  1917.) 

1.  REPOBHATioiT  or  IlTSTBUVERTB  9=>36(2,  3) 

— Complaint. 
In  action  to  reform  an  instrument,  the  com- 
plaint must  distinctly  allege  what  the  origingl 
agreement  of  the  parties  was,  and  clearly  and 
precisely  point  out  wherein  there  was  a  misun- 
derstanding, that  the  mistake  was  mutnal  and 
did  not  arise  from  the  ^rross  negligence  of  the 
plaintiff,  or  that  his  misconception  originated 
in  the  fraud  of  the  defendant. 

(Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Gent.  Dig.  Si  142,  144.] 

2.  REFOBVATION    of    iNBTitUUKKTB    «=>19(1)- 

MuTUAUTT  OF  Mistake. 
That  an  instrument  does  not  express  the 
intent  of  .one  of  the  parties,  but  does  con- 
form to  that  of  the  other,  does'  not  warrant  its 
reformation,  since  a  contrary  rule  would  de- 
stroy the  principle  <^  mutuality  of  contract 

[Ed.  Note.— For  other  cases,  see  Reformatiao 
of  Instruments,  Cent.  Dig.  S|  74,  76-78.1 

3.  Reformation  of  Instb-oxents  «=>45(1)- 
EviDENCE— Sufficiency. 

In  an  action  for  reformation  of  an  inatrn- 
ment,  the  testimony  as  to  the  real  contract  in- 
tended between  parties  must  be  dear  and  cm- 
vincing,  and,  if  it  is  at  an  equal  balance  eitlier 
as  to  what  the  agreement  was  cmt  as  tn  the 
mutuality  of  the  mistake,  reformation  will  not 
be  allowed. 

[E)d.  Note.'^For  other  cases,  see  Reformadog 
of  Instruments,  Cent  Dig.  f  157.1 
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[^BFOBStATION  OF  IWSTEDMKNTS  4=45(14) — 
VIDKNCE  —  SurFICIENCY — iNStTBANCE  POL- 

In  suit  to  reform  and  recover  upon  an  In- 
ance  pcdicy,  evidence  held  not  sufficient  to 
w  mistake  by  the  insurance  company  in  writ- 

the    policy. 
EVl.    Note.— For  other  cases,  see  Reformation 
Instx-nments,  Cent.  Dig.  §  181.] 

Reformation  of  Instruments  <g=53— 
iROCNDs— Waiver  of  Poucy  Conditions. 

In  suit  to  reform  an  insurance  policy,  waiv- 
of  the  conditions  of  the  policy  as  to  change 
ownership  by  failure  of  the  company  to  in- 
ire  about  the  ownership  was  not  available; 
di  ground  of  recovery  beinf;  available  only  in 

action  at  law  on  the  policy. 
Bd.  Note.— For  other  eases,  see  Reformation 

Instruments,  Cent  Dig.  {  3^.] 
Insurance  *=»384— Conditions— Waives. 

Under  Standard  Policy  Law  (If.  O.  L.  tit. 
:.  c  6)  81  4666,  4668,  as  amended  by  Laws 
111,  p.  279,  the  .statutory  conditions  as  to  own- 
ship  of  insured  property  cannot  be  waived  ex- 
pt  in  the  manner  provided  in  statute  itself, 
hich  must  be  in  writing  attached  to  or  iipon 
le   face  of  the  policy. 

fBd.  Note.— For  other  cases,  see  Insurance, 
ent.  EHg.  S  1019.] 

Department  1.  Appeal  from  Circuit  Court, 
[ultnomah  County  ;  George  N.  Davis,  Judge. 
Action  by  E.  C.  Boardman  and  another 
gainst  the  Insurance  Company  of  the  State 
f  Pennsylvania  and  others.  From  a  Judg- 
aent,  the  named  defendant  appeals.  Be- 
ersed  and  lendered. 

Tbls  is  a  suit  by  the  partnership  of  Board- 
man  &  Bartle  to  correct  an  alleged  mistake 
ji  an  insurance  policy  Issued  by  the  defend- 
int  company  so  as  to  strike  out  the  words 
"Boardman   &    MUler"    and   insert   therein 
'Boardman  ft  Bartle"  as  the  name  of  the  In- 
sured firm.     The  complaint  asserts  substan- 
tially  that  on  or  about  December  18,  1914, 
the    defendant,    with    full    knowledge    that 
plaintiffs  were  in  iwasesslon  of  and  claimed 
to  be  the  owners  of  the  property  described, 
issued  a  policy  in  the  name  of  Boardman  ft 
Miller,    whereas   the   Intention    of   all   con- 
cerned was  to  Insure  Boardman  &   Bartle, 
and  that  this  was  a  mutual  mistake  and  In- 
advertence of  both  parties.    They  further  de- 
clare upon  the  policy  as  sought  to  be  re- 
formed In  a  way  to  recover  the  amount  spec- 
ified therein  for  the  loss  of  the  property  by 
fixe   occurring   August   3,    1915,   within   the 
period  for  which  the  insurance  was  to  be 
effective.    The  answer  traverses  most  of  the 
allegations  of  the  complaint,  and  especially 
the  averment  of  mistake.     It  charges  that 
the  policy  was  Issued  on  or  aboat  November 
27,  1914,  at  which  time  the  chattels  were 
owned  by  the  plalntifl  Boardman  and  one 
Miller  under  the  firm  name  and  style  of 
Boardman  ft  Miller,  that  at  that  time  neither 
Bartle  nor  the  firm  of  Boardman  &  Bartle 
had  any  interest  therein,  and  that  the  de- 
fendant Intended  to  and  did  issue  and  deUv- 
et  the  policy  to  Boardman  &  Miller,  design- 
ing only  to  Insure  their  interests.    'It  then 


recites  that. the  policy  provided  that  It  should 
be  entirely  void  unless  otherwise  provided  by 
agreement  Indorsed  thereon  or  added  there- 
to, "If  the  interest  of  the  Insured  be  other 
than  unconditional  and  sole  ownership,  or 
If  any  change,  other  than  by  the  death  of  an 
insured,  take  place  in  the  Interest,  title,  or 
possession  of  the  subject  of  insurance";  that 
about  December  18,  1914,  the  partnership  of 
Boardman  &  Miller  was  dissolved  by  the  de- 
fendant Bartle  purchasing  and  succeeding 
to  tha  ownership  of  Miller  In  the  insured 
property;  and  that  no  agreement  providing 
for  any  change  in  the  Interest  of  the  insur- 
ed in  or  to  the  property  or  for  any  dhange 
In  the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance  was  ever  made  by.  or  on 
behalf  of  the  defendant,  or  Indorsed  or  add- 
ed to  said  policy  of  insurance.  The  reply 
traversed  the  new  matter  in  the  answer  and 
states,  in  substance,  that  neither.. the  plain- 
tiffs  nor  Miller  ever  made  any  application 
for  insurance,  nor  did  the  defendant  make 
any  inquiries  as  to  the  ownership  of  the  ai^ 
tides  insured,  but  received  the  premium, 
well  knowing  that  the  plaintiffs  were  in  pos- 
session of  and  owners  of  them  and  led  the 
plaintiffs  to  believe  that  the  property  and 
their  Interests  therein  were  Insured,  and. 
thereby  waived  the  condition  of  the  policy  as 
to  ownership  and  all  objections,  rights,  and 
privileges  thereunder  or  arising  therefrom. 
A  further  defease  not  necessary  to  be  con- 
sidered here  relates  to  a  garnishment  of 
the  defendant  company  by  creditors  of  Bar- 
tle 'seeking  to  satisfy  their  claims  oat  of  in- 
surance money  due  him.  The  court  decreed 
a  reiformatlon  of  the  policy  as  prayed  for  by 
the  plaintiffs,  together  with  a  recovery  from 
the  company  of  $2,000,  the  face  of  the  policy, 
and  ordered  that  out  of  it  certain  sums  should 
be  paid  to  the  other  defendants  in  settlement 
of  demands  against  the  firm  and  Bartle. 
The  company  appealed. 

J.  C.  Veazie,  of  Portland  (Veazle,  McCourt 
ft  Teazle,  of  Portland,  on  the  brief),  for  ap- 
pellant   Wilson  T.  Hume,  of  Portland,  for 

respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  vital  question  to  be  deter- 
mined Is  whether  a  mistake  has  been  shown 
In  the  framing  of  the  policy  within  the  mean- 
ing of  the  law  so  as  to  justify  its  amend- 
ment according  to  the  prayer  of  the  plain- 
tiffs. The  precept  on  the  subject  of  correc- 
tion of  an  instrument  for  a  mistake  Is  firm- 
ly implanted  In  the  jurisprudence  of  this 
state  to  the  effect  that  the  complaint  mttst 
distinctly  allege  what  the  original  agreement 
of  the  parties  was,  and  point  out  with  clear- 
ness and  precision  wherein  there  was  a  mis- 
understanding; that  such  mistake  was  mu- 
tual and  did  not  arise  from  the  gross  negli- 
gence of  the  plaintiff  or  that  bis  misconcep- 
tion originated  In  the  fraud  of  the  defend- 
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aat  Bvarts  t.  Steger,  5  Or.  147;"  Lewis  t. 
Lewis,  5  Or.  169 ;  Stephens  t.  Murton.  6  Or. 
188;  McCoy  v.  Bayley,  8  Or.  196;  Foster  v. 
Schmeer,  15  Or.  363,  19  Pac.  626 ;  Hyland  t. 
Hyland,  19  Or.  61,  23  Fac  811;  Meier  y. 
Kelly,  20  Or.  86,  25  Pac.  73;  Epstein  ▼. 
State  Ins.  Co.,  21  Or.  179,  27  Paa  1W6: 
Klelnsorge  t.  Rohse,  25  Or.  61,  34  Paa  874; 
Osbom  V.  Ketchum,  25  Or.  852,  85  Pac.  972 ; 
Thornton  v.  Krimbel,  28  Or.  271,  42  Pac. 
995;  MltcheU  t.  Holman,  30  Or.  280,  47  Pac. 
616;  Sellwood  t.  Renneman,  36  Or.  675,  60 
Pac.  12;  Stein  v.  Phillips,  47  Or.  645,  84  Pac. 
793;  Bower  t.  Bowser,  49  Or.  182,  88  Pac. 
IIM ;  *  Smith  y.  Interior  Warehoose  Co.,  51 
Or.  578,  94  Pac.  508,  95  Paa  499;  Howard 
y.  Tettelbaum,  61  Or.  144,  120  Paa  373; 
Suksdorf  v.  Spokane,  P.  &  S.  Ry.  Co.,  72  Or. 
898,  143  Pac.  1104;  Hyde  y.  Kirkpa trick,  78 
Or.  466,  103  Pac.  41,  488. 

[t]  Having  In  mind  the  necessity  of  alleg- 
ing and  proving,  as  well,  that  the  mistake 
was  mutual,  it  is  not  suffldent  to  reform  an 
instrument  if  it  is  shown  that  it  does  not 
express  the  intent  of  one  of  the  parties,  but 
does  conform  to  that  of  the  other.  In  every 
contract  there  must  be  the  aggregatlo  men- 
tlnm,  or  meeting  of  minds,  of  all  the  con 
tracting  persons.  This  principle  would  be  ut- 
terly destroyed  if  tlie  court  should  under- 
take to  correct  what  was  a  mistake  of  only 
one  of  the  participants  in  the  agreement. 

It  becomes  necessary,  therefore,  to  inquire 
into;  the  evidence- In  the  instant  case  to  de- 
termine whether  there  was  a  mutual  mis- 
take. The  property  described  in  the  policy 
consisted  of  billiard  tables  with  their  equip- 
ment and  other  personalty  in  a  billiard  room 
and  cigar  stand  in  a  building  in  Portland, 
Or.  It  was  subject  to  two  chattel  mortgages 
held  by  the  defendant  Trautman  said  to  have 
been  ^ven  'to  him  by  Phillip  S.  Miller  and 
the  plaintiff  Boardman  under  the  firm  name 
of  Boardman  &  Miller.  It  had  been  insured 
for  the  benefit  of  Trautman  as  mortgagee 
and  the  firm  of  Boardman  &  Miller  as  own- 
ers by  a  policy  of  the  defendant  company  ex- 
piring December  18,  1914.  The  testimony  is 
to  the  effect  that  on  the  evening  of  Decem- 
ber 17,  1914,  the  plaintiff  Bartle  and  Miller 
finished  negotiations  with  each  other  for  the 
sale,  to  the  former  by  the  latter  of  his  Inter- 
est in  the  property  and  business.  On  the  fol- 
lowing day  they  executed  a  written  instru- 
ment transferring  the  title  from  Miller  to 
Bartle,  and  in  payment  of  the  purchase  price 
the  latter  gave  his  Check  of  that  date,  which 
was  cashed  two  or  three  days  afterwards. 
Mi^.  Burgard,  the  agent  of  the  defendant  com- 
pany, who  transacted  all  the  business  on  its 
behalf,  testifies  that  he  wrote  up  the  policy 
in  question  November  27,  1914,  it  being  the 
date  thereof,  and  delivered  it  to  Boardman 
three  or  four  days  later.  There  is  no  dispute 
about  the  date  the  tntlicy  was  actually  writ- 
tin.  The  only  witness  who  testifies  for  the 
pfaintyis  .M><!i),t  its  actu^  delivery  was  .tlie 


plaintiff  Boardman.  Referring  to  Burgard. 
counsel  for  plaintiffs  asked  Boardman: 
"When  did  he  give  you  that  policy?"  The 
witness  answered:  "It  was  about  the  18th  of 
December ;  I  think  the  18th."  This  is  a  Uteral 
quotation  of  all  the  testimony  for  the  plain- 
tiffs as  to  the  date  of  the  actual  delivery  of 
the  policy.  The  plaintiff  Bartle  declares  that 
he  never  saw  it  until  after  the  fire,  that  the 
first  he  learned  that  the  property  was  In- 
sured vrfia  two  or  three  days  after  he  took 
XKtssesslon,  and  that  be  did  not  know  Bur- 
gard. 

Opposed  to  the  testimony  of  Boardman  as 
to  the  tbtte  of  delivery  is  that  of  Burgard, 
who  says  he  wrote  the  policy  November  27, 
1914,  and  delivered  it  three  or  four  days 
later,  as  stated.    The  presumption  is  that  the 
writing  Is  truly  dated.    L.  O.  L.   (  799,  snbd. 
23.    In  addition  to  this,  Burgard  testifies  to 
a  conversation  be  had  with  Boardman  at  the 
time  he  delivered  the  policy  re^>ecting  the 
renewal  of  the  previous  one,  which  would 
expire  December  18th.    The  witness  says,  in 
substance,  that  Boardman  at  first  demurred 
to  renewing  it  because  be  bad  a  customer  ot 
the  place  who  had  solicited  the  insurance, 
but  upon  finding  that  Bnrgard's   firm  was 
1  agent  for  the  building  he  concluded  it  would 
be  a  good  thing  to  stand  in  with  the  agent 
under  the  circumstances,  and  accepted  the 
policy,  and  stated  that  he  would  put  it  Id 
the  safe^  an.d  undoubtedly  in  a  few  days  Mr. 
Trautman  would  come  and  get  it    This  con- 
versation    is     not     denied    by     Boardman. 
Boardman  also  testifies  that  he  did  not  read 
the  policy,  but  two  or  three  days  later  snr- 
r^idered   it  to   Trautman,    the,  mortgagee, 
whose  interest  was  protected  by  it    The  de- 
tailed account  given  by  Burgard  of  the  in- 
terview which  took  place  when  the  policy 
was  handed  to  Boardman,  which  the  latter 
does  not  challenge,  contrasted  with  the  bald 
statement  of  Boardman  to  the  effect  tliat  be 
thinks  it  was  about  the  18th  that  he  received 
the  Instrument  operates  strongly  to  turn  the 
scale  in  favor  of  the  defendant  company. 
Boardman  further  says  that  two  days  after 
the  fire,  which  happened  on  the  night  of  Au- 
gust 2-3,  1915,  Mr.  Trautman  told  him  the 
policy  was  made  in  favor  of  Boardman  A 
Miller  instead  of  Boardman  &  Bartle;  yet 
there  is  in  the  record  a  letter  dated  August 
7,  1915,  addressed  to  the  company  notifying 
It  of  the  fire  destroying  the  property  which 
Boardman  vnth  his  own  hand  signed  by  the 
firm  name  of  Boardman  &  Miller.     He  de- 
clares  on   cross-examination   that   he  knew 
that  the  partnership  of  Boardman  ts  Miller 
bad  ceased  to  exist  when  he  wrote  the  letter. 
When  he  was  asked,  "You  knew  at  that  time 
all  you  know  now  about  the  circumstances 
of  the  Issuance  o'f  that  policy?    he  answered, 
"I  didn't  know  whether  it  made  any  dlffe^ 
enee  or  not"    Burgard  says  he  knew  from 
the  former  policy  that  Miller  had  an  lnte^ 
est,  and  that  he  intended  to  insure  Board- 
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3  &  Miller.  He  teatlfles  that  the  previous  j 
icy  expired  December  18,  1914;  that  It 
I  not  been  originally  issued  to  Boardman 
liller,  hot  waa  transferred  to  tbem  after- 
rds.  As  to  his  Intention  aboat  whom  he 
a  red  the  following  extract  from  his  tes- 
ony  on  cross-examination  is  given: 
Q.  Wboae  property  did  yon  intend  to  insure 
ISth  day  of  December,  the  owners'  or  some- 
ly  else?  A.  Boardman  &  Miller.  Q.  You 
ended  to  insure,  Mr.  Burgard,  the  people  who 
aed  the  property?  A.  Boardman  &  Miller; 
'■,  sir.     Q.  You  intended  to  insure  the  people 

0  o-w^ned  the  property?  A  Yes,  sir.  Q.  If 
ardman   &  Miller  didn't  own  the  property, 

1  didn't  intend  to  insure  the  property?  A. 
they   didn't  own  it  and  we  knew  they  didn't, 

sir.  Q.  How  woild  you  learn  whether  they 
I  or  did  not?  A.  We  naturally  would  be  ad- 
ed  if  Mr.  Miller  sold  ont  Q.  Don't  70a 
ike  as  inquiry  when  you  issue  a  new  policy, 
a't  you  make  an  inquiry  as  to  who  owned  the 
:iperty?  A.  No,  sir;  not  necessary  on  a  re- 
wal.  Q.  This  was  not  a  renewal  of  Board- 
in  &  Miller?  A.  Yes,  air.  Q.  You  claim 
gre  was  an  assignment  to  Miller?    A.  Yes,  sir. 

Where  is  that  assignment?  A.  On  the  old 
licy.  Q.  Where  is  that  old  policy?  A.  I 
n't  know  whether  Mr.  Boardman  or  Mr. 
■autman  has  it,  it  would  be  in  the  hands  of 
me  of  the  interested  parties." 

Tbere  is  nothing  to  contradict  Bnrgard's 
atement  on  oath  that  the  policy  was  written 
ovember  27,  1914,  which  is  supported  by 
le  presumption  above  noted  that  the  writing 
as  truly  dated.  The  fact  that  Boardman 
gned  the  notice  with  the  firm  name  of 
oardmau  &  Miller  when  he  knew  the  actual 
>rm  of  the  policy  from  Trautman's  previous 
atement  to  him  Impairs  the  weight  of  bis 
jstlmony.  He  was  evidently  proceeding  at 
lat  time  on  the  theory  that  the  instrument 
'as  correct  and  was  trying  to  collect  on  It 
s  originally  written. 

If  we  contemplate  the  transaction  as  of 
lie  date  that  the  document  was  actually 
ramed.  It  Is  plain  that  neither  party  to  It 
ad  either  Boardman  as  a  single  Individual 
r  his  new  firm  in  contemplation,  because 
hat  was  long  before  the  property  changed 
lands  from  the  old  concern  to  the  new.  If 
ve  Judge  It  as  of  December  18th,  and  concede 
hat  the  paper  was  not  actually  delivered  to 
boardman  until  that  date,  still  there  is  noth- 
ng  in  the  testimony  showing  that  the  defend- 
int  or  any  of  its  agents  knew  anything  about 
Bartle  or  his  new  firm.  It  is  manifest  that, 
vhen  Burgard  wrote  the  policy  on  November 
nth,  he  had  no  intention  to  contract  with 
Bartle  because  he  knew  nothing  about  him. 
there  is  no  pretense  In  the  testimony  that 
ELuything  occurred  to  change  this  situation 
so  far  as  the  company  was  concerned;  for 
B'nrtle  himself  says  he  did  not  know  Burgard 
and  never  saw  the  policy  until  after  the  fires. 
Hence  there  could  not  be  any  mutuality  of 
mistake.  The  allegation  of  the  complaint  to 
the  effect  that  the  defendant  company  had 
full  knowledge  that  the  plaintiffs  were  in 
possession  of  and  claimed  to  be  the  owners  of 
the  property  Is  utterly  without  proof  to  sus- 
tain It.  Moreover,  it  Is  highly  probable  that 
164P.-^6 


if.  Indeed,  the  policy  waa  not  delivered  to 
Boardman  until  the  18th,  the  first  day  of  the 
existence  of  the  new  firm,  be  would  hafe 
called  the  attention  of  his  new  partner  to 
the  transaction  at  that  time. 

[S,  4]  The  probability  as  a  matter  of  wel^t 
of  testimony  is  that  Burgard  delivered  the 
policy  to  Boardman  about  the  1st  of  Decem- 
ber, while  the  old  firm  was  yet  in  being,  and 
before  the  new  one  was  contemplated  by  even 
Its  members,  much  less  by  the  defendant. 
Under  such  circumstances  it  is  a  principle 
that  the  testimony  as  to  the  real  contract 
intended  by  the  parties  must  be  clear  and 
conrlnctng,  and  that.  If  it  is  at  an  equal  bal- 
ance either  as  to  what  the  agreement  was  or 
as  to  whether  the  mistake  was  mutual,  the 
correction  desired  bf  the  plaintiffs  will  not 
be  allowed.  Even  If  we  impute  to  Boardman 
and  Burgard  equal  credibility  as  witnesses, 
the  scale  is  at  a  balance,  and  there  is  a  lack 
of  that  clear  and  convincing  evidence  de- 
manded by  the  authorities.  But,  as  we  have 
seen,  the  testimony  of  Boardman  is  weakened 
by  the  fact  thai  he  treated  the  policy  as  hav- 
ing been  properly  written  in  the  name  of 
the  old  firm  when  he  notified  the  company  of 
the  fire  and  signed  thereto  the  name  of 
Boardman  &  Miller.  It  la  also  depreciated 
by  Burgard's  narration  of  the  conversation 
occurring  when  he  delivered  the  policy  to 
Boardman,  which  talk  the  latter  does  not 
cieny.  The  element  of  mutuality  in  the  al- 
leged mistake  Is  not  establLshed  by  even  a 
preponderance  of  the  testimony.  Fraud  is 
not  imputed  to  the  defendant,  and  it  was 
expressly  disclaimed  at  the  argument 

[6,  6]  Something  was  said  at  the  bearing 
about  the  f&ilure  of  the  company  to  inquire 
about  the  ownership  of  the  property  being  a 
waiver  of  that  condition  of  the  policy.  Con- 
ceding,, but  not  deciding,  that  waiver  was 
properly  pleaded,  yet  under  sn<^  circum- 
stances the  plaintiffs  would  have  a  plain, 
speedy,  and  adequate  remedy  at  law  upon  the 
I>ollcy,  coupled  with  an  allegation  that  with 
the  knowledge  of  all  the  facts  the  defendant 
dispensed  with  that  condition  about  the  title 
to  the  chattels.  This  would  defeat  a  salt  io 
equity  under  well-known  principles.  Such 
precedents  as  AUeslna  v.  London  Ins.  Co.,  45 
Or.  441,  78  Pac.  392,  2  Ann.  Gas.  284,  and 
Arthur  V.  Palatine  Ins.  Co.,  86  Or.  27,  81,  57 
Pac.  <e,  78  Am.  St.  Rep.  450,  teaching  the 
doctrine  of  waiver  under  such  circumstances, 
were  dted  In  support  of  the  argument  on 
that  question  on  b^alf  of  the  plaintiffs. 
Those  cases  were  decided  before  the  enact- 
ment of  the  standard  policy  law  embodied  in 
chapter  6,  tit.  34,  L.  O.  L.,  as  amended  by 
the  act  of  February  28,  1911  (Laws  1911,  p. 
279).  As  construed  by  this  court  In  Oatman 
V.  Bankers'  Fire  ReUef  Ass'n,  66  Or.  388, 133 
Pac.  1183,  134  Pac.  1033,  and  FInlon  v.  Na- 
tional Union  Fire  Ins.  Co.,  65  Or.  493,  132 
Pac.  712,  the  statutory  conditions  cannot  be- 
waived  except  in  the  manner  provided  in  the 
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statute  Itself  which  must  be  In  writing  at- 
tached to  or  upon  the  face  of  the  policy.  The 
enactment  mentioned  gives  the  provisions  of 
the  policy  the  force  of  law,  under  pwialty, 
for  It  Is  made  a  misdemeanor  for  an  Insur- 
ance company,  its  officers  or  agents,  to  deliv- 
er a  policy  of  fire  insurance  on  property  In  the 
state  except  as  prescribed  in  this  legislation. 
Both  imrtles  to  a  policy  must  be  held  to 
know  the  law.  The  AUesina  Case  and  others 
like  It  lose  their  importaAce  and  are  not 
applicable  to  policies  issued  since  the  passage 
of  the  law.  If  the  condition  as  to  ownership 
of  the  property  had  been  waived,  it  could  be 
evidenced  only  by  writing  conforming  to  the 
legal  requirement,  In  whldi  event  the  remedy 
at  law  would  have  been  ample  were  the  case 
properly  pleaded.  The  essence  of  the  present 
contention,  however,  is  that  a  mutual  mistake 
happened  calling  for  a  reformation  of  the 
Instrument,  but  It  has  not  been  established. 
The  testimony  strongly  points  to  the  conclu- 
sion that  the  policy  was  in  effect  at  the  time 
the  property  changed  hands,  true  enough  for 
a  period  yet  to  begin,  as  it  properly  might 
have  been  stipulated,  but  that,  owing  to  the 
inadvertence  of  the  members  of  the  firm  the 
transfer  of  the  insurance  was  not  effected 
until  it  was  too  late. 

The  result  is  that  the  decree  of  the  circuit 
court  Is  reversed,  and  one  here  entered  dis- 
missing the  suit. 

McBRIDE,  C.  J.,  and  BENSON  and  HAB- 
RIS,  JJ.,  concur. 


POULLOS  V.  GBOVB. 
(Supreme  Court  of  Oregon.    April  24,  1917.) 

1.  Master  and  Servant  «=>258(11)— Negli- 

OENCE    lS=»101 — InJUBIES   TO    SBBVANX — EM- 
PLOYERS'   LlABtLlTY    Act  —  CONTBIBUTOBT 

Neolioence. 
In  a  servant's  action  for  injuries,  a  com- 
plaint, alleging  that  defendant  employed  plain- 
tilt  as  a  farm  laborer  and  directed  him  to  go  to 
the  second  story  of  a  bam  for  the  purpose  of  as- 
sisting in  throwing  down  hay,  negligently  failing 
to  warn  him  that  there  waa  a  hole  In  the  floor 
of  the  second  story  or  to  guard  such  hole,  and 
that  owing  to  darkness  and  insufficiency  of  lan- 
tern light  the  plaintiff  fell  through  such  hole 
and  was  injured,  stated  a  cause!  of  action  within 
the  purview  of  the  Employer's  Liability  Act 
(I>aws  1011,  p.  16)  ;  and  hence,  under  the  direct 
provisions  of  section  6  of  the  act,  contributory 
negligence  of  plaintiff  was  not  a  defense,  but 
could  only  be  taken  into  account  by  the  jury  in 
fixing  the  amount  of  damages. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ft  825,  826;  Negligence, 
Cent  Dig.  §S  85,  163,  164,  167.] 

2.  Ma&teb  and  Sebvant  <S=»286(5)— Injitbies 
TO  Servant— EMPLOTKBa'  Liabilitt  Act- 
Question  FOB  Jury. 

The  question  whether  plaintiff's  employment 
was  one  of  risk  or  danger,  and  hence  under  the 
Employers'  Liability  Act,  which  involves  the 
consideration  of  the  conditions  under  which  the 
work  was  to  be  performed  as  well  as  the  class  of 
employment,  held  for  the  jury  under  proper  in- 
structions. 


3.  Mastkb  and  Skbvant  ^^286(3)  —  tsr 

to  Sebvant— Employebs'   Liabiutx  Ah 

Sufficiency  of  Evidence. 

Evidence  held  sufficient  to  go  to  the  jan 

the  hypothesis  that  plaintiff  was  in  the  loft  ] 

suant  to  the  direction  of  the  defendant,  thai 

waa  ignorant  of  the  hole,  and  that  be  could 

see  it  owing  to  the  darkness  and  insufficienc: 

the  lantern  light.  i 

[Ed.  Note.— For  other  cases,  see  MnBfrpr 
Servant,  Cent  Dig.  (  1010.] 

Department  1.  Appeal  from  Circuit  Co 
Linn  County ;  Percy  B.  Kelly,  Judge. 

Action  by  William  Pouilos  against  R. 
Grove.    Judgment  for  defendant,  and  pit 
tiff  aK)eals.     Reversed   and   remanded 
further  proceedings. 

In  substance,  it  appears  from  the  compla 
that  at  the  dates  mentioned  therein  tfae 
fendant  owned  and  operated  a  farm  in  U 
county.  Or.,  upon  which  was  situated  a  t\ 
story  barn.  About  16  feet  above  tbe  fl 
floor  was  the  second  story,  where  the  h 
used  for  feeding  the  stock  was  stored,  a 
It  was  necessary  for  those  engaged  in  tl 
work  to  go  there  and  pitch  it  down  to  t 
racks  and  mangers  below.  About  March  : 
1915,  the  defraidant  employed  the  plalntlfl' 
do  general  farm  work  for  him,  among  oth 
things  to  adsist  In  feeding  the  horses,  mil 
lug  the  cows,  and  the  like. .  Tlie  plaintiff's  1 
Itiatory  pleading  proceeds  then  as  follows : 

"That  on  or  about  March  31,  1915,  and  whi 
plaintiff  was  employed  by  defendant  and  purs 
ont  to  such  employment,  and  about  8  o'clo< 
in  the  evening  of  said  day,  defendant  direct* 
plaintiff  to  ascend  to  the  said  second  story  i 
said  bam  for  the  purpose  of  assisting  in  throi 
ing  bay  down  from  said  loft  in  said  bam  to  tl 
racks  and  mangers  of  the  horses  for  the  purpo! 
of  feeding  said  horses,  and  to  go  upon  the  bay  i 
said  second  story  at  and  near  that  certain  hd 
and  pitfall  hereinafter  mentioned ;  that  prio 
to  said  time  plaintiff  had  not  been  in  the  lol 
and  second  story  of  said  bam  and  was  not  ft 
miliar  with  the  conditions  that  obtained  therei 
and  did  not  know  of  the  existence  of  that  cei 
tain  hole  and  pitfall  hereinafter  mentioned 
that  at  said  time  the  entire  second  story  an 
hay  loft  in  said  bam  was  enveloped  in  darkness 
and  plaintiff  was  unable  to  see  the  conditions  a 
isting  in  said  second  story  and  in  said  barr 
and  did  not  see  and  could  not  see  said  hole  am 
pitfall,  and  that  the  same  was  concealed  ani 
invisible:  that  at  said  time  and  at  all  time 
herein  alleged  it  became  and  was  the  duty  o 
defendant  to  provide  plaintiff  a  safe  place  i> 
which  to  perform  said  services  and  work,  and  ti 
warn  plaintiff  of  the  dangers  incident  to  the  p«r 
formance  thereof,  and  to  wam  plaintiff  of  tlii 
perils  and  dangers  existing  on  the  premisr! 
and  on  said  second  story  of  said  barn  and  o 
the  existence  of  the  hole  and  pitfall  hereinaft 
er  mentioned ;  that,  in  violation  of  his  saic 
duty,  defendant  negligently  and  carelessly  cans 
ed  and  suffered  a  certain  hole  and  pitfall  bohm 
six  feet  square  in  dimensions  to  extend  througi 
the  hay  and  second  story  of  said  building  at  mc 
near  the  place  where  plaintiff  and  others  feed 
ing  said  stock  were  required  to  work  and  re 
main  while  feeding  said  stock,  and  thereby  ren 
dered  said  place  dangerous  to  the  life  and  ^er 
son  of  plaintiff  and  others  working  therewith 
and  negligently  and  carelessly  failed  and  omit 
ted  to  place  any  guard  or  guards  around  saii 
hole  and  pitfall,  and  negligently  and  carelessl! 
failed  and  omitted  to  wam  plaintiff  of  tfae  pre» 
ence  and  existence  of  said  pitfall,  and  ne^ligpot- 
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and  carelessly  rMinested  and  cBreoted  plain- 
c  to  so  upon  said  hay  and  second  story  and 
er  stnd  across  same  where  said  pitfall  existed  ; 
at  &t  said  time  plaintiff  had  no  knowledge  of 
id    pitfall  or  the  dangers  and  perils  incident 

eomg  ujion  said  hay;   that  at  all  times  here- 

allog-cd  it  was  and  Is  practicable  to  provide 
od  and  sufficient  guards  in  the  way  of  wAlls. 
■ards,  and  lights  that  would  have  warned 
aintiff  of  the  existence  of  said  hole  and  pitfall 
id    prevent  plaintiff  from  falling  therein ;    that 

compliance  with  the  commands  and  requests 
'■  defendant  and  in  the  course  of  his  employ- 
ent:  plaintiff  ascended  the  second  story  as  dl- 
■otcd  by  defendant  for  the  purpose  of  feeding 
lid  stock;  that  while  In  the  performance  of 
tid  duty,  and  without  fault  upon  the  part  of 
taintiff,  and  solelv  by  reason  of  the  negligence 
f  defendant  as  nereinabove  alleged,  plaintiff 
ill  -with  (^reat  force  and  violence  through  said 
ole  and  pitfall  down  from  the  said  second  story 
1  said  building  to  the  floor  on  t|bie  first  story 
C  said  building  some  15  feet  distant  below, 
hereby  breaking  the  bone  in  plaintiff's  left  thigh 
nd  Iiip  and  lacerating  and  bruising  the  muscles, 
eiTves,  and  skin  of  plaintiff's  left  arm,  left  side, 
.nd  left  leg,  and  causing  plaintiff's  left  leg  and 
lip  to  permanently  remain  stiff  and  weak  and 
hortened." 

The  remainder  at  the  complaint  relates  to 
he  age  and  condition  of  the  plalntlGT,  bis 
naming  capacity,  and  his  damage  both  gen- 
eral and  special,  concluding  with  a  demand 
for  Judgment  The  answer  denies  aH  the  al- 
legations of  the  complaint  except  the  owner- 
ship of  the  farm  and  barn  thereon,  and  the 
fact,  as  the  answer  contends,  that  the  plain- 
tiff injured  himself.  The  affirmative  defense 
Is  to  the  effect  that  the  plaintiff  went  into  the 
bam  loft  without  any  direction  of  the  defend- 
ant and  without  any  reason  fbr  his  being 
there ;  that  whatever  injury  he  received  was 
becaase  of  his  own  carelessness  and  negli- 
geBce  in  not  observing  the  hole  through  which 
he  fell.  This  in  turn  was  traversed  by  the 
reply.  The  assignments  of  error  relate  to  the 
giving  of  certain  Instructions  by  the  court. 
From  a  Judgment  In  favor  of  the  defendant, 
the  plaintiff  appeals.  . 

M.  V.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford,  of  Albany,  on  the  brief), 
for  appellant.  Gale  S.  Hill,  of  Albany  (Hill 
&  Marks,  (rf  Albany,  on  the  brief),  for  re- 
spondent 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  There  is  testimony  on  behalf  of  the 
plaintiff  to  the  effect  that  he  applied  to  the 
defendant  for  employment;  that  the  latter 
told  him  there  was  not  much  to  do,  but  that 
If  he  needed  work  he  would  employ  him, 
paying  him  whatever  was  right  and  that 
after  a  while  when  there  was  more  to  do  he 
would  recompense  him  with  money;  and, 
fuither,  that  for  several  days  he  worked 
about  the  farm  cutting  and  burning  brush, 
helping  to  pick  up  lambs,  and  milking.  Re- 
lating to  the  mishap  in  question,  he  testifies 
that  in  the  evening  when  supper  was  over 
and  after  dark  the  defendant's  son  remarked 
that  it  was  time  to  go  and  feed  the  horses, 
whereupon  the  defendant,  to  quote  the  wit- 
ness,.said:  .  


f     "Wen,  he  says' tA  me.  Ton  had  better  go  with 
I  him  and  help  faim  to. do  that  too.    He  will  show 
I  you  where  the  hay  is,  and  you  will  know  your- 
self next  time.'    And  I  told  him,  'All  right^    Q. 
!  What  did  you  do?    A.  His  son  stepped  out  of 
I  doora  and  got  the  lantern,  and  lighted  the  Ian- 
I  tern,  and  started  for  the  bam,  and  I  was  fol- 
I  lowing  him.    Q.  Had  you  ever  been  in  the  sec- 
ond story  of  that  bam  before?    A.  No.    *    *    • 
Q.  And  after' you  got  to  the  barn,  where  did  yon 
go?    A.  We  started  to  go  upstairs,  up  to  the  up- 
per deck.     Q.  And  how   were  you   traveling? 
A.  I  was  keeping  following  him,  always  right 
behind  him.     Q.  And  what  was  the  condition, 
80  far  as  you  could  see  the  floor,  upstairs?    A. 
Couldn't  see  anything  else ;   just  keeping  follow- 
ing his  tracks.    It  was  too  dark,  and  I  couldn't 
see  nothing  else,  and  following  him  and  follow- 
ing the  signs  of  the  light  against  the  other  wall 
of  the  barn.    Q.  AJid  what  happened?    A.  Aft- 
er 1  walked  about  probably  4  or  5  feet,  some- 
thing like  that,  then  I  fell  through,  fell  all  at 
once.     I  don't  know  how  I  fell,   but  I  hit  the 
second  floor.    'I  hit  the  floor,  and  I  was  laying 
there.     I  don't  know  how  long  I   was  laying 
there :    and,  when  I  come  up  to  myself,  I  seen 
Mr.  Grove's  son  stEmding  beside  me  with  the 
lantern  on  his  hand." 

The  plaintiff's  further  testimony  was  to 
the  effect  that  his  hip  was  broken  and  relates 
to  his  subsequent  sufferings.  It  is  undisput- 
ed that  in  the  second  floor  over  the  driveway 
leading  through  the  bam  was  a  hole  6  by -11 
feet  in  the  clear.  The  stairway  leading  up 
to  the  hay  loft  ended  26  Inches  from  one 
comer  of  the  large  hole.  The  plaintiff  tes- 
tified, in  substance,  that  on  the  occasion  men- 
tioned the  defendant's  son  preceded  him  and, 
going  up  to  the  loft,  passed  near  the  big  hole 
to  the  west  end  thereof,  turned  across  and 
hung  his  lantern  on  a- post  near  the  south- 
west comer  of  the  hole,  and  that  the  plaintiff 
following  him  during  this  time  fell  through 
the  hole  to  the  floor  below. 

[1]  The  court  in  various  forms  instructed 
the  Jury  that*  if  the  plaintiff  by  his  own  neg- 
ligence contributed  to  the  injury,  be  could 
not  recover  at  alL  For  instance,  when  the 
Jury  returned  for  further  instructions,  the 
court  said  to  them: 

"If  both  parties  were  negligent  and  the  neg- 
ligence of  each  contributed  directly  to  the  injury, 
the  plaintiff  cannot  recover.  That  is  the  doc- 
trine of  contributory  negligence." 

We  have  in  this  case  a  pleading  sufficient 
to  disclose  an  employment  of  the  plaintiff  by 
the  defendant.  It  states  enough  to  ^O'W 
that,  in  the  manner  In  which  it  was  to  be. 
accomplished,  the  work  at  which  he  was  set 
Involved  a  risk  and  danger  to  the  employe- 
performing  the  same. 

It  is  said  In  what  is  kno'wn  as  the  Employ- 
ers' Liability  Act  (Laws  1911,  p.  16,  S  1): 

"And  generally,  all  owners,  contractors  or 
subcontractors  and  other  persona  having  charge 
of,  or  responsible  for,  any  .work  involving  a  risk 
or  danger  to  the  employte  or  the  public,  shall 
use  every  device,  care  and  precaution  which  it 
is  practicable  to  use  for  the  protection  and  safe- 
ty of  life  and  limb,  limited  only  by  the  necessi- 
ty for  preserving  the  efliciency  of  the  structure, 
machine  or  other  apparatus  or  device,  and  with- 
out regard  to  the  additional  cost  of  suitable  ma- 
terial or  safety  appliance  and  devices." 

We  have  decided  in  effect  on  numerous  oc- 
caslona  that  this  language  ealaigeB  rather- 
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ttmn  restricts  the  particular  words  used  In 
the  first  part  of  the  section,  from  whldi  the 
excerpt  Is  taken.  For  Instance,  In  Tovovlch 
y.  Falls  City  Lumber  Co.,  76  Or.  585,  149  Pac. 
941,  we  applied  it  to  a  case  where  the  plain- 
tiffs decedent  was  kUled  by  the  release  of  a 
tree  which  had  been  bent  over  by  another 
fallen  tree  from  which  he  had  cut  a  saw 
log.  The  statute  was  held  applicable  in 
Marks  v.  Columbia  County  Lumber  Co.,  77 
Or.  22,  149  Pac.  1011,  Ann.  Cas.  1917A,  306, 
where  the  plaintiff  was  injured  by  the  action 
of  a  fractions  horse  which  he  was  using  to 
haul  lumber  for  the  defendant  In  Dom  v. 
Clarke-Woodward  Drug  Co.,  66  Or.  616,  133 
Pac.  361,  the  work  involved  was  the  installa- 
tion of  a  transom  tn  the  wall  of  an  office  re- 
quiring the  use  of  a  ladder  which  slipped 
and  allowed  the  plaintiff  to  fall  "upon  the  floor 
whereby  he  received  the  injuries  of  which  he 
complained.  The  enactment  was  applied 
there.  It  governed  the  case  of  Schaller  v. 
Pacific  Brick  Co.,  70  Or.  557,  130  Pac.  913, 
where  the  plaintiff  was  injured  in  working 
about  a  pressed  brii^  machine.  It  ruled  In 
Heiser  y.  Shasta  Water  Co..  71  Or.  666,  143 
Pac.  917,  in  which  the  injury  was  the  result 
of  an  explosion  of  a  syphon  bottle  filled  with 
carbonated  water.  We  decided  for  the  plain- 
tiff under  the  act  in  Mackay  v.  Commission 
of  Port  of  Toledo,  77  Or.  611,  162  Pac.  250, 
where,  owing  to  a  defect  in  a  ladder,  it  slip- 
ped upon  the  deck  of  a  dredger  on  which  the 
plaintiff  was  at  work  for  the  defendant, 
whereby  he  was  thrown  to  the  floor  and  In- 
jured. A  fair  construction  of  the  complaint 
in  this  Instance  makes  out  a  cause  of  action 
within  the  purview  of  the  legislation  men- 
tioned. 

The  instructions  of  the  court  excluded  the 
plaintiff  from  recovery  U  it  should  appear 
that  his  own  negligence  contributed  In  any 
degree  to  the  injury  which  he  claims  he  suf- 
fered. Section  6  of  the  statute,  however, 
says: 

"The  contributory  nesligcnee  of  the  person  In- 
jured shall  not  be  a  defense,  but  may  be  taken 
into  account  by  the  jury  in  fixing  the  amount  of 
the  damage." 

In  other  words,  the  enactment  does  away 
with  the  old  rule  of  requiring  the  employ^ 
to  carry  the  whole  risk  of  the  employment 
and  to  fall  of  recovery  if  his  own  neglect 
contributed  in  any  way  to  the  Injury  of 
which  he  complains.  The  new  legislation  on 
the  contrary  allows  contributory  negligence 
to  be  used  only  to  mitigate  the  actual  dam- 
ages and  measure  them  out  between  the  par- 
ties in  proportion  as  the  fault  of  each  of 
them  contributed  to  the  injury  baiq;>enlng  to 
the  plaintiff. 

[21  As  a  matter  of  law,  we  cannot  classify 
the  infinite  variety  of  employments  and  say 
that  some  of  them  are  works  Involving  risk 
or  danger  and  that  others  are  not.  As  stat- 
ed by  Mr.  Justice  Benson  in  Mackay  v.  Com- 
mission, etc.,  supra: 


"The  qnesdott  aa  to  wheOier  or  not  tbt  work 
involved  a  risk  or  danger  la  one  of  fact,  to  be 
determined  by  the  jury,  rather  than  a  qoMtioB 
of  law." 

Bach  case  must  depend  greatly  on  the  at- 
tendant drcnmstanoes.  The  conditions  un- 
der which  the  work  was  to  be  performed 
must  be  considered,  as  well  as  the  daas  of 
employment  All  such  things  affect  the  qnes- 
tlon  of  whether  the  task  involves  risk  or  dnn- 
ger,  and  this  must  be  left  to  the  jnry  nnder 
proper  Instructions. 

[3]  To  entirely  exclnde  the  plaintiff  from 
recovery  U  his  heedlessness  In  any  way  con- 
tributed to  the  Injury  would  be  to  deprive 
him  of  the  benefit  of  the  Employers*  Liability 
Act  and  utterly  to  ignore  the  tfaeoiy  of  the 
case  as  fnuqed  by  his  complaint  We  have  a 
case  of  employment  where  the  defendant  waa 
the  owner  of  the  bam  In  which  the  acci- 
dent occurred.  Confessedly,  the  opening  in 
the  floor  was  without  any  guard  or  obstacle 
to  prevent  any  one  from  falling  throng  it 
There  was  enough  testimony  to  go  to  the 
Jury  on  the  hypothesis  that  the  plaintiff  waa 
in  the  loft  In  pursuance  of  the  direction  of 
the  defendant,  that  he  was  ignorant  of  the 
existence  of  the  hole,  and  that  he  oonld  not 
see  it  owing  to  the  darkness  and  insufficiency 
of  the  lantern  light  He  was  entitled  to  have 
his  case  submitted  to  the  jury  as  he  stated 
It;  but  by  visiting  upon  him  the  whole  con- 
sequence of  his  carelessness.  If  any,  the 
court  deprived  the  jury  of  the  ri|^t  to  con> 
slder  the  plaintifTs  grievance  as  pleaded. 

The  result  is  that  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

McBRIDE,  C.  J.,  and  HARRIS  and  Uc- 
CAMANT,  JJ.,  concur. 


JOHNSON  v.  PAOIPIO  LAND  CO. 

(Supreme  Court  of  Oregon.    April  24,  1017.) 

1.  FiXTtrsES  <S=335(2}— Reuovai.  or  Fixtures 
— Recovebt  by  Mobtgagke. 

A  mortgagee,  whose  mortgage  is  not  due, 
but  who  is  in  lawful  possession,  to  recorer  fix- 
tures from  one  who  has  removed  them,  need  not 
show  the  security  is  not  ample,  or  will  become  sol 
[Ed.  Note.— For  other  eases,  see  Fixtures, 
Cent  Dig.  f  g  73,  74.1 

2.  FiXTtJBES  «=»18(1)  —  Subjection  to  Moar- 

OAOB. 

Fixtures  attached  by  the  owner  to  realty, 
though  after  the  giving  of  a  mortgage,  become 
subject  to  the  mortgage. 

[Ed.   Note.— For   other  eases,   see   Fixtures, 
Cent  Dig.  {{  32,  34,  35.] 

8.  Fixtures  €=>5— Water  Ststbv. 

Articles  which  enhance  the  comfort  of  a 
home,  8Dch  as  parts  of  a  water  system,  are  as  a 
rule  considered  fixtures,  when  attached  in  the 
usual  manner. 

[Ed.    Note.— For   other  eases,   see   Fixtures, 
Cent  Dig.  {  4.] 

4.  FiXTDBBS  Q=>1— Tests  iit  DBTBRKiifATioif. 

In  determining  whether  an  article  used  in 

connection    with  realty  is  a  fixture,  the  general 


testfor  other  case*  ■«• 
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are  annexation,  adaptation  to  nae,  where 
Ls  annexed,  and  intention  to  make  the  an- 
ion permanent,  this  intention  being  infer- 
xom  the  nature  of  the  artide,  the  relation 
e  party  annezing,  the  policy  of  the  law  in 
ion  thereto,  the  atructare  and  mode  of  an- 
tion.  and  the  purpose  and  use  for  which  it 
ide  ;  the  first  two  tests,  of  which  the  second 
titled  to  the  greater  weight,  being  part  of 
evidence  <rf  the  third. 
1.  Note.— BV>r  other  eaaea,  see  Fixtorea, 
.  I>ig.  H  1.  6.] 

ipartment  2.    Api)eal  from  Circuit  Court, 

d      River    County;     W.    L.    Bradshaw, 

;e. 

:*lon  by  John  R.  Johnson  against  the  Pa- 

Ijand  Company.    Judgment  for  plaintiff, 

defendant  appeals.    Affirmed. 

tils  is  au  action  for  the  possession  of  per- 
il property.  The  cause  was  tried  before 
iry,  and  a  verdict  rendered,  in  favor  of 
Dtifl.  From  a  consequent  Judgment,  de- 
lant  appeals. 
1  1911  plaintiff  was  the  owner  of  certain 

property  described  In  the  complaint, 
sistlDg  of  a  tract  of  land  with  a  modern 
'Ulng  house,  valued  at  $3,500,  and  an  or- 
rd  situated  thereon,  in  Hood  River  coun- 
Or.  During  that  year  plaintiff  sold  the 
le  to  one  Rlcord,  who  executed  to  him  a 
cbase-money  mortgage  for  $10,600.  Rl- 
1  subsequently  conveyed  the  real  property 
sue  Vreeland,  who  In  turn  sold  the  same 
A.  Welch,  who  cwiveyed  to  this  defend- 
.  In  each  Instance  the  grantee  assumed 
I  agreed  to  pay  the  mortgage,  which  is 
yet  due  and  has  not  been  foreclosed.  In 
rch,  1915,  this  defendant  abandoned  the 
miscs,  and  the  plaintiff  took  possession 
reof  under  his  mortgage.  In  1914,  Welch, 
o  was  then  the  holder  of  the  record  title 
the  premises,  Installed  thereon  a  water 
item  of  which  the  personal  property  In 
nation  was  a  part.  A  well  was  dug,  tiling 
crted  In  it,  and  a  platform  laid  on  the  top 
the  same.  A  motor  and  pump  were  In- 
lUed  for  forcing  the  water  through  attach- 
pipes  to  a  295-gaUon  tank  placed  on  wood- 
sllls  on  the  ground  in  the  basement  of  the 
use,  and  thence  through  water  pipes  in 
i  dwelling  house,  by  means  of  electric  pow- 

Early  In  the  spring  of  1915,  defendant 
ased  the  pump,  motor,  and  tank  to  be  dls- 
nnected  from  the  pipes  and  removed  from 
p  premises.  Plaintiff  brought  this  action, 
liming  a  special  ownership  in  the  person- 
property  by  virtue  of  his  mortgage.  De- 
ndant  denied  plaintlfTs  right,  and  affirma- 
fely  alleged  that  the  personal  property  was 
•ned  by  A.  Welch.  It  was  admitted  that 
aintiff  was  in  the  rightful  possession  of 
e  property  as  mortgagee. 

Claude  M.  Johns,  of  Portland  (Charles  A. 
ihns,  of  Portland,  on  the  brief),  for  aM>eI- 
Dt  Ernest  C.  Smith,  of  Hood  River,  for 
spondent. 

BEAN,  J.  (after  sti^ng  the  facts  as 
>ove).     [1]  The  question  for  determination 


is  whether  the  water  system  Installed  on 
the  premises  became  a  part  of  the  realty. 
It  was  the  contention  of  the  defendant  that 
a  mortgagee  in  possessioo,  suing  for  damages 
on  account  of  the  ramoval  of  fixtures,  must 
show  the  impairment  of  his  security,  and 
that  the  complaint  is  insufficient  in  this  re- 
spect. Bowever,  a  mortgagee,  left  fax  posses^ 
slon  of  real  property  for  the  purpose  of  pre- 
serving the  security  and  holding  it  together 
until  It  shall  be  applied  to  the  Indebtedness, 
who  Is  not  foreclo^ng,  and  whose  mortgage 
is  not  yet  due,  need  not  show  that  his  se- 
curity is  or  will  not  be  ample  at  some  dis- 
tant date  before  he  can  take  and  replace  fix- 
tures, which  were  a  part  of  the  realty  sub- 
ject to  a  lien  of  the  mortgage.  It  Is  only  rea- 
sonable that  the  plaintiff  has  the  right  to  do 
anything  necessary  to  keep  his  security  in- 
tact The  value  of  these  premises  and  the 
adequacy  of  the  security  is  not  a  fixed  quan- 
tity, but  Is  something  which  fluctuates  with 
market  values.  It  would  be  impossible  to 
say  that  the  security  -will  or  will  not  be  ade- 
quate at  some  distant  date,  when  the  mort- 
gage comes  due  and  Is  foreclosed.  Caro  v. 
WoUenberg,  68  Or.  420,  136  Pac.  866;  Buck 
V.  Payne,  52  Miss.  271,  279;  27  Cyc.  1248; 
34  Cyc.  1390.  '  As  stated  in  20  A.  ft  E.  Knc. 
of  Law,  p.  1016,  where  the  mortgagee  Is  In 
possession  lawfully,  or,  though  not  in  pos- 
session, has  the  right  to  possession,  he  may 
bring  an  action  of  trespass  as  though  the 
title  were  vested  In  him  tmconditlonally.  1 
Jones  on  Mortgages  (4tb  Ed.)  (  707;  Jersey 
City  V.  Klernan.  50  N.  J.  Law,  246,  252,  13 
AU.  170. 

At  the  close  of  the  testimony  counsel  for 
defendant  requested  the  court  to  direct  a 
verdict  in  its  favor.  There  was  evidence 
tending  to  show,  first,  that  the  water  system 
was  permanently  annexed  to  the  realty ;  sec- 
ond, that  It  was  especially  adapted  to  the 
purpose  of  the  property  as  a  residence  to 
which  It  was  attached,  aud  was  connected 
with  a  view  to  the  imrposes  for  which  the 
realty  Is  naturally  and  usually  employed; 
and,  third,  that  from  the  nature  of  the  water 
system  affixed,  the  relation  and  situation  of 
the  owner  making  the  annexation,  the  whole 
situation  and  mode  of  the  connection,  the 
purpose  for  which  the  annexation  was  evi- 
dently made,  and  taking  into  consideration 
all  the  facts  and  circumstances  disclosed  by 
the  testimony,  the  Jury  could  fairly  Infer 
that  the  party  making  the  annexation  did  so 
with  a  view  to  making  the  water  system  a 
part  of  the  real  property.  There  was  noth- 
ing to  indicate  that  the  system  was  adjusted 
for  a  temporary  purpose.  There  was,  there- 
fore, no  error  In  the  refusal  of  the  trial  court 
to  direct  the  Jury  to  find  a  verdict  in  favor 
of  defendant.  The  trial  court  fully  explain- 
ed the  issues  raised  by  the  pleadings,  and 
over  the  objections  and  exceptions  of  coun- 
sel for  defendant  charged  the  Jury  as  fol- 
lows: 
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"Plaintiff  claims  said  peraonat  property,  be- 
cause it  becatue  a  fixture  to  and  a  part  of  the 
land  covered  by  his  mortgare.  You  are  instruct- 
ed that  a  fixture  is  any  article  or  thing  which 
was  personal  property,  but  which,  by  being 
physically  annexed  or  affixed  to  real  property, 
becomes  accessory  to  the  real  property  and  a 
part  and  parcel  of  it  Personal  property  may 
therefore  be  thus  transformed  into  real  prop- 
erty." 

"When  personal  property  is  attached  in  a  per- 
manent manner  to  real  property,  and  adapted  to 
be  used  with  that  part  of  the  real  property  to 
wbic^  it  is  attached,  then  it  becomes  a  fixture, 
and  a  part  of  the  real  estaty,  a  part  of  the  land 
itself."  ^ 

"In  using  the  term  'permanently  attached'  in 
this  contention,  it  is  not  meant  that  the  person- 
al property  shall  be  so  attadied  as  to  make 
its  removal  impossible,  or  even  difficult ;  but 
any  personal  property  which  is  placed  upon  and 
attached  to  real  property,  which  is  used  as  a 
part  of  the  real  property,  and  which  is  suitable 
for  and  adapted  to  such  a  continued  use,  in  such 
a  position  and  manner,  then  it  is  regarded  by  the 
law  as  being  permanently  attached." 

"Articles  of  personal  property',  annexed  by 
the  owner  to  land  which  is  subject  to  a  mort- 
gage, becomes  subject  to  the  mortgage,  and  can- 
not be  removed  without  the  consent  ot  the  hold- 
er of  the  mortgage.  This  is  true,  whether  such 
annexation  was  before  or  after  the  execution 
of  the  mortgage." 

Counsel  for  defendant  also  asked  the  court 
to  charge  the  Jury  that  the  intention  of  the 
party  placing  machinery  in  a  building  Is  the 
sole  criterion  as  to  whether  It  becomes  a 
permanent  fixture  and  a  part  of  the  realty, 
and  thus  bring  it  under  the  mortgage  Uen, 
and  that  the  permanency  of  the  installation 
of  such  machinery  was  not  to  be  considered. 

[2,  3]  A  fixture  Is  an  article  or  thing  which 
was  personal  property,  but  which,  by  be- 
ing physically  annexed  or  affixed  to  real 
property,  becomes  accessory  to  the  real  prop- 
erty and  part  and  parcel  of  It  13  A.  & 
El  &nc.  L.  596.  Fixtures  attached  by  an 
owner  to  land  subject  to  a  mortgage  come 
under  the  Uen  of  the  mortgage,  and  cannot 
be  removed  without  the  consent  of  the  mort- 
gagee. This  is  true,  whether  annexation  was 
before  or  after  the  execution  of  the  mort- 
gage. 13  A.  &  E.  Enc.  L.  670,  and  notes ;  19 
Cyc.  1061,  E;  1  Jones  on  Mortgages  (4th  Ed.) 
§  436.  Articles  which  enhance  the  comfort  of 
a  home,  such  as  water  pipes,  water  tanks, 
cisterns,  etc.,  are  as  a  rule  considered  fix- 
tures, when  attached  in  the  usual  manner. 
19  Oyc.  1062;  13  A.  &  B.  Enc.  666;  Cole  v. 
Roach,  37  Tex.  413;  Blethen  v.  Towle,  40 
Me.  310;  Philbrlck  y.  Ewlng,  97  Mass.  133. 

[4]  In  determining  the  question  of  whether 
an  article  used  In  connection  with  realty  is  to 
be  considered  a  fixture  the  general  tests  are, 
first,  the  annexation  to  the  realty;  second, 
adaptation  to  use,  where  and  as  annexed; 
and,  third,  the  intention  to  make  the  annexa- 
tion permanent,  this  intention  being  inferred 
from  the  nature  of  the  article,  the  relation 
of  the  party  annexing,  the  policy  of  the  law 
in  relation  thereto,  the  structure  and  mode  of 
annexation,  and  the  purpose  and  uae  for 
which  It  Is  made.  Helm  v.  Gilroy,  20  Or. 
517,  26  Pac.  861;  Bay  City  Land  Co.  v. 
Craig,  72  Or.  44,  143  Pac.  911;  19  Cyc.  1039. 


'me  application  of  these  tests  does  not  estab^ 
lish  definite  criteria,  but  leaves  each  cftse  td 
be  determined,  not  only  by  the  drcumstanoeji 
and  nature  of  the  annexation  and  the  uset 
to  which  the  property  Is  pat,  but  also  on  VM 
relations  of  the  parties. 

The  first  of  the  tests — that  ts,  annexation 
to  the  realty,  either  actual  or  constructive^ 
Is  generally  held  to  be  nnoertain  and  tu^ 
satisfactory;  the  tendency  being  to  accord 
less  and  less  significance  thereto.  There 
must,  of  course,  be  actual  or  constructive  an- 
nexation, but  regard  must  be  had  to  fbe  ob- 
ject, the  eftect,  and  the  mode  of  annexation,, 
and  physical  annexation  Is  not  alone  sutH- 
dent  The  extent  and  mode  of  actual  annex- 
ation have  but  little  weight,  except  In  so  far 
as  it  relates  to  the  nature  of  the  article  Itself, 
the  use  to  which  the  same  is  applied,  an<l 
other  circumstances  as  indicating  the  Inten- 
tion of  the  party  making  the  annexation. 
But  It  Is  usually  conclusive  that  a  chattel 
has  become  part  ot  the  realty  when  It  has 
been  so  affixed  as  to  be  incapable  of  severance 
without  Injury  to  the  freehold.  11  R.  C.  L. 
p.  1059  et  seq. 

The  second  test,  to  wit,  adaptation  or  ap- 
plication to  the  use  or  purpose  of  that  part  of 
the  property  with  which  It  Is  connected,  is 
generally  considered  as  entitled  to  mndi 
weight,  especially  in  connection  with  the 
criterion  of  Intention.  The  tendency  la  to 
regard  everything  as  a  fixture  which  has 
been  attached  to  realty  with  a  view  to  the 
purposes  for  which  the  realty  Is  held  or  em- 
ployed, however  slight  or  temporary  the  con- 
nection between  them.  R.  C.  L.  S  5,  PP-  lOCl. 
1062. 

The  third  test,  the  intention  of  the  part; 
making  the  annexation,  has  been  said  by 
some  of  the  authoi-ities  to  be  a  controlling 
consideration,  and  generally  It  Is  held,  to  be 
the  chief  test.  To  have  this  effect,  the  In- 
tention to  make  an  article  a  permanent  ac- 
cession to  the  realty  must  affirmatively  and 
plainly  appear.  The  test  of  intention  Is  to 
be  given  a  broad  and  comprehensive  significa- 
tion. It  does  not  merely  Imply  the  secret  ac- 
tion of  the  mind  of  the  owner  of  the  proper- 
ty, nor  need  It  be  expressed  In  words.  It 
is  to  be  inferred  from  the  nature  of  the  arti- 
cle affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  structure 
and  mode  of  annexation,  and  the  purpose  or 
use  for  which  the  annexation  has  been  made, 
which,  obviously,  suggests  that  the  other 
tests  are  really  part  of  this  compr^ensive 
test  of  intention,  and  that  they  derive  their 
chief  value  as  conspicuous  evidence  of  sacb 
intention.  11  R.  C.  L.  p.  1062,  {  6.  The  con- 
trolling Intention  Is  the  intention  which  the 
law  deduces  from  all  of  the  circumstances 
of  the  annexation.    19  Cyc.  1046. 

As  we  understand 'the  Instructions  of  the 
trial  court,  while  not  using  the  exact  lan- 
guage adopted  by  the  text-writers,  the  sub- 
stance of  the  law  was  given  to  the  Jury  in 
the  charge.    The  Jury  passed  upon  the  facts. 
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It  tras  not  a  rery  rlolent  conclusion  for  the 
jury  to  find  that  the  removal  of  a  large  part 
of  the  water  system,  namely,  the  motor, 
pomp,  and  tank  from  the  heart  thereof, 
irliich  system  connected  a  well  with  the 
dwelling  house  for  the  convenience  of  the  o<s 
cupant  of  the  house,  was  an  Injury  to  the 
freehold. 

C!ounsel  for  defendant  argues  that  the  chat- 
tel was  not  Injured  by  the  removal.  That 
may  be  true,  but  bow  about  the  real  estate 
that  was  left  behind?  The  jury  found  that 
tbat  was  denuded  and  Injured.  The  question 
Id  tlie  present  case  is  between  the  mortgagor 
and  mortgagee,  and  the  rules  which  apply 
when  there  are  Intervening  equities  of  third 
parties,  such  as  attaching  creditors  and  sul>- 
^eQuent  chattel  mortgagees,  need  not  be  con- 
sidered. The  question  Is  a  mixed  one  of  law 
and  fact,  and  was  fairly  submitted  to  and  de- 
termined by  the  jury. 

Finding  no  error  In  the  record,  the  Judg- 
loent  of  the  circuit  court  Is  affirmed. 

McBRIDB,  C.  J.,  and  MOORE  and  Mc- 
CiilANT,  JJ.,  concur. 


WATSON  et  aL  ▼.  CITY  OF  SAIjBM.* 
(Supreme  Court  of  Oregon.     April  10,  1917.) 

1.  UONICIFAL  COBPOBATIONS  €=»444— PiTBUO 

iKPBovEUKNTs— Notice    fob    Bids— Defec- 

nVE   PUBUOATION. 

i'Ulai«  to  publish  a  notice  for  bids  for  a 
street  improvement  for  the  time  and  in  the 
manner  required  by  Salem  City  Charter,  g  2G, 
inTalidates  an  attempted  special  assessment  for 
the  improTements,  since  the  provisions  for  pnb- 
Ucation  are  mandatory. 

[Ed.  Note. — For  other   cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1064,  1060.] 

2.  MkjNICIFAL      COBPOBATIONS      ®=»331— PUB- 

uc  Impbovements— NoncK  fob  Bids— 
POBLicATiow— "Fob"— "Not  L<EBa  Thaw." 
Salem  City  Oiarter,  {  26,  requiring  notice 
for  bids  for  a  street  improvement  to  be  publish- 
ed for  not  less  than  five  successive  days  in  a 
daily  newspaper,  requires  the  notice  to  be  pub- 
lished for  five  full  days  before  the  right  to  sub- 
mit bids  is  closed,  since  the  word  "for"  means 
throuKh,  throughout,  during  the  continuance 
of;  and  the  words  "not  less  than"  signify  in  the 
smallpst  or  lowest  degree,  at  the  lowest  esti- 
mate (citinp;  Words  and  Phrases,  E^st  and 
Second  Senes,  For;  ^Not  Less  .Than). 

[Ed.  Note. — For  other   cases,   see   Municipal 
lorporations.  Cent.  Dig.  {$  850,  857.] 

3.  MlTNICIPAI.  COBPOSATIONS  «=»331— PUBLIC 
IliPBOVXHENTS — NOTICB  VOB  BiDS— COMPU- 
TATION or  Period. 

Under  L.  O.  L.  {  531,  providing  tbat  the 
time  for  publication  of  legal  notices  shall  be 
computed  so  as  to  exclude  the  first  day  of  pub- 
licatioo,  and  to  include  the  day  on  which  the 
act  or  event  of  which  notice  is  given  is  to  hap- 
pen or  which  completes  the  full  period  required 
for  publication,  and  Salem  City  Charter  g  26, 
requiring  notice  for  bids  for  street  improve- 
ment to  be  published  for  not  less  than  five  suc- 
coaive  days  in  a  dally  newspaper,  a  notice  tbat 
bids  wonH  be  opened  on  June  10th.  which  was 
first  published  on  June  5th,  and  published  daily 
thereafter,  to  and  including  June  9th,  was  in- 
sufficient, since  the  whole  of  June  lOtb  should 


have  been  given   in  which  to  file  bids  before 
they  were  opened. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  H  858,  857.] 

4.    MUNICIPAI.  COBFOHATIONS  ®=»444— PUBUO 

Improvements— NoncB    toe    Bids— Defko- 

TTVE  Publication — Effect. 
I^e  fact  that  no  bids  would  have  been  re- 
ceived from  other  bidders  if  the  full  time  had 
been  allowed  after  publication  of  notice  for  bids 
does  not  validate  a  special  assessment  made  for 
street  improvements,  since  the  proceeding  is  in 
invitum,  in  favor  of  which  no  equities  will  be 
declared. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (§  1064,  1069.] 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County;    Wm.  Galloway,  Judge. 

Suit  by  Qeorge  J.  Wataon  and  others 
against  the  City  of  Salem.  Decree  for  plain- 
tiffs, and  defendant  appeabs.    Affirmed. 

This  suit  Involves  the  validity  of  a  local 
assessment  toe  a  street  Improvement  Not- 
withstanding a  remonstrance  filed  by  certain 
property  owners  the  city  entered  Into  a  con- 
tract for  the  paving  of  South  Twelfth  street 
between  Mission  street  and  the  south  dty 
limits;  and  upon  the  completion  of  the  im- 
provement a  special  assessment  was  levied 
upon  the  abutting  property  for  the  cost  of 
the  pavement  Claiming  that  the  assessment 
was  void  George  J.  Watson  and  22  others 
commenced  this  suit  for  the  purpose  of  free- 
lug  their  respective  parcels  of  land  from  the 
Incumbrance  of  the  attempted  assessment 
Asserting  that  the  assessmoit  was  valid  In 
all  particulars,  the  dty  resisted  the  suit,  but 
a  trial  resulted  in  a  decree  for  the  plaintiffs, 
and  the  defendant  appealed. 

B.  W.  Macy  and  Grant  Corty,  both  of 
Salem  (Wm.  H.  Trlndle,  H.  D.  Roberts,  and 
RoUln  K.  Page,  all  of  Salem,  and  W.  T. 
Slater,  of  Portland,  on  the  brief),  for  appel- 
lant John  H.  Carson  and  Claire  M.  Inman, 
both  of  Salem  (John  A.  Garson,  of  Salem,  on 
the  brief),  for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  contend  that  the  as- 
sessment is  void  because  a  sufficient  remon- 
strance was  filed  against  the  proposal  to 
pave  the  street,  and  because  the  notice  for 
bids  was  not  published  In  conformity  with 
the  provisions  of  the  charter. 

Section  28  of  the  charter  directs  that  a 
proposed  Improvement  shall  not  be  proceeded 
with  "if  the  owners  of  more  than  twof-thlrds 
majority  of  the  superficial  area  of  the  pr6p- 
erty  adjacent  to  such  street  or  part  thereof 
file  a  written  remonstrance  within  a  specified 
time.  Earnestly  arguing  that  the  remon- 
strance filed  did  not  contain  the  necessary 
'imore  than  two-thirds  majority  of  the  super- 
ficial area"  of  adjacent  property,  the  city 
contends  that  the  total  superficial  area  is 
1,261.011  square  feet;  that  to  be  valid  the 
remonstrance  must  have  represented  840.- 
679  square  feet;   and  that  the  remonstrance 
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waa  Insufficient  since  It  only  contained  763.- 
S88  square  feet  The  plaintiffs  Insist  that 
the  remonstrance  represented  a  larger  area 
of  superflclal  square  feet  than  was  admitted 
by  the  city,  and  that  IJt  contained  the  neces- 
sary "more  than  two-thirds  majority"  of 
property.  The  difference  between  the  cal- 
culation made  by  the  city  and  that  contended 
for  by  the  plaintiffs  arises  out  of  an  attempt- 
ed replattlng  of  some  of  the  property  adja- 
cent to  the  street  All  the  land  had  been 
platted  previous  to  the  commencement  of 
the  street  Improvement  proceedings.  After 
the  proceedings  had  been  begun,  but  prior  to 
the  expiration  of  the  time  allowed  for  the 
filing  of  a  remonstrance,  and  before  the  con- 
tract was  let  for  paving  the  street,  an  at- 
tempt was  made  to  r^lat  some  of  the  land 
abutting  upon  the  street  without  first  vacat- 
ing the  previous  plat  The  plaintiffs  base 
their  calculations  upon  what  we  shall  desig- 
nate as  the  attempted  plat  while  the  city 
maltes  Its  estimate  from  the  lots  and  blocks 
as  shown  by  the  previous  plats  on  the  theory 
that  the  attempted  plat  is  void,  since  no 
steps  were  taken  to  secure  the  formal  vaca- 
tion of  any  of  the  previous  plats.  For  the 
purposes  of  this  litigation  It  will  not  be  nec- 
cessary,  however,  to  do  more  than  to  call  at- 
tention to  the  controversy  about  the  remon- 
strance, since  the  view  we  take  concerning 
the  publication  of  the  notice  for  bids  is  de- 
terminative of  the  suit 

Tlie  legal  voters  of  the  city  of  Salem 
amended  their  charter  In  1911,  and  among 
the  provisions  of  section  26  is  the  require- 
ment that  upon  the  passage  of  a  resolution 
by  the  council  declaring  its  Intention  to  im- 
prove a  street  and  approving  the  plans,  spec- 
ifications, and  estimates  of  the  city  engineer, 
"the  recorder  shall  duly  give  notice  by  pub- 
lication for  not  less  than  five  (5)  successive 
days  in  a  dally  newspaper  published  in  the 
city  of  Salem,  Oregon,  Inviting  bids  for  mak- 
ing said  improvement"  The  common  council 
adopted  a  resolution  on  June  3,  1912,  ap- 
proving the  plans,  specifications,  and  esti- 
mates of  the  city  engineer,  declaring  its  in- 
tention to  Improve  South  Twelfth  street,  and 
directing  the  recorder  to  publish  a  notice  in- 
viting bids.  A  notice  Inviting  sealed  bids, 
and  stating  that  "said  bids  will  be  opened 
on  or  after  the  10th  day  of  June,  1912,  at  or 
about  7:30  o'clock  p.  m.  in  open  council  in 
the  citj'  hall,"  was  published  In  the  Dally 
Oregon  Statesman  "for  five  consecutive  Is- 
sues in  said  paper,  to  wit:  In  the  issues  of 
June  5,  6,  7,  8,  9,  1912."  The  council  met  on 
June  10,  1012,  at  8:10  p.  m.,  and  after  open- 
ing bids  referred  them  to  the  street  commit- 
tee. Subsequently,  on  June  24th,  the  coun- 
cil named  the  lowest  bidder,  and  authorized 
the  mayor  and  recorder  to  enter  into  a  con- 
tract with  such  bidder.  The  plaintiffs  con- 
tend that  the  notice  was  not  published  "for- 
not  less  than  five  (5)  successive  days,"  while 
the  city  argues  that  a  publication  of  the 
notice  ia  the  daily  issues  of  the  newspaper 


for  June  S,  6,  7,  8,  and  9  fully  met  tbe  re- 
quirements of  the  statute. 

[1]  At  the  very  outset  of  the  Inquiry  we 
must  remind  ourselves  that  the  provision  of 
section  26  of  the  charter  prescribing  the  pub- 
lication of  the  notice  for  bids  is  mandatorr. 
The  notice  for  bids  must  be  published  for 
the  time  and  in  the  manner  required  by  the 
charter;  and  since  the  mode  is  the  measure 
of  the  power,  a  failure  to  follow  the  pre- 
scribed mode  will  invalidate  an  attempted 
special  assessment  Jones  v.  Salem.  03  Or. 
126,  132,  123  Pac.  1096;  Matter  of  Pennle, 
108  N.  Y.  364,  15  N.  E.  611;  Uplngton  t. 
Ovlatt,  24  Ohio  St  232;  Breath  v.  City  of 
Galveston,  82  Tex.  454,  49  S.  W.  575;  Tifft 
V.  aty  of  Buffalo,  25  App.  Dlv.  376,  49  N.  Y. 
Supp.  489;  Michel  v.  Taylor,  143  Mo.  App. 
683,  127  S.  W.  949;  Polk  v.  McCartney,  101 
Iowa,  567,  73  N.  W.  1067 ;  Mcuser  v.  Risdon, 
36  Cal.  239;  Eretsch  v.  Helm,  45  Ind.  438; 
28  Cyc.  1027. 

[2]  Analyzing  section  26  of  the  charter  It 
will  be  observed  that  the  language  embracN 
es  two  elements:  (1)  The  period  of  publica- 
tion; and  (2)  the  manner  of  publication. 
The  period  of  publication  must  be  "for  not 
less  than  five  (5)  successive  days."  "In  a 
daily  newspaper"  Is  the  prescribed  manner 
of  publication. 

The  term  "for"  and  the  words  "not  less 
than"  appear  in  the  quoted  provision.    Wbeo 
used   in  the  connection   in  which  we  now 
find    it    the    term    "for"    means    "through ; 
throughout;     during    the    continuance   of." 
Century  Dictionary.    If  the  charter  read  that 
the  notice  must  be  published  "for  five  days," 
by  the  overwhelming  weight  of  authority  It 
would  be  interpreted  to  mean  a  publication 
through,  throughout,  during  the  oontlnoaoce 
of  five  full  day&   3  Words  and  Phrases,  2S5S; 
2  Words  and  Phrases,  Second  Series,  694; 
Northrop  v.  Cooper,  23  Kan.  432;    Bacon  t. 
Kennedy,  66  Mich.  329.  22  N.  W.  824;  WU- 
son  V.  Thompson,  ^  Minn.  299,  3  N.  W.  e99; 
State   V.   Cherry   County,  58  Neb.  734.  79 
N.  W.  825;  Dever  v.  Comwell,  10  N.  D.  123, 
86  N.  W.  227;  Wilson  v.  Northwestern  Mat 
Ufe  In&  Co.,  65  Fed.  88,  12  a  C.  A.  603; 
Flnlayson  v.  Peterson,  6  N.  D,  587,  67  N.  W. 
953,  33  L.  B.  A.  532,  57  Am.  St  Bep.  584; 
19  Cyc.  1104.     The  words  "not  less  than," 
like  tbe  language  "at  least,"  signify  "in  the 
smallest  or  lowest  d^ree;    at  the  lowest 
estimate";    and  legislation  prescribing  "not 
less  than"  or  "at  least"  a  specified  number 
of  days  is  usually  construed  to  mean  dear 
and  full  days  for  the  specified  period  of  time. 
6  Words  and  Phrases,  4833;    8  Words  and 
Phrases,  Second  Series,  631;    In  re  Gregg's 
Estate,  213  Fa.  260,  62  Atl.  856;    Canadian 
Canning  Co.  v.  Fagan,  12  B.  C.  23 ;  Reg.  v. 
Aberdare  Canal  Co.,  14  Q.  B.  854.  68  E.  C.  L 
854;    Mitchell  v.  Foster,  12  A.  &  E.  472,  40 
B.  a  I*  238 ;   Chambers  Elec.  Tj.  &  P.  Co.  v. 
Crowe,  5  D.  L.  R.  545 ;   Ward  v.  Walters.  63 
Wis.  39,  22  N.  W.  844;   6  a  J.  1438.    Sm- 
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phaac  as  U  the  word  "for"  it  la,  If  possible,  < 
made  still  more  emphatic  by  the  accompany- 
ing language  "not  less  than";  and  when 
combined  these  words  unmistakably  mean 
that  the  notice  must  be  published  for  a  period 
of  time  which  cannot  be  less  than  five  full 
successive  days.  In  brief  the  notice  must  be 
published  five  full  days  before  the  right  to 
submit  bids  is  closed. 

[S]  We  are  relieved  from  the  necessity  of 
Inquiring  about  the  common-law  rules  for 
computing  time,  because  section  531,  L.  O.  L., 
prescribes  the  rule  that  is  to  be  followed  in 
this  Jurisdiction.     That  section  reads  thus: 

"The  time  within  which  an  act  is  to  be  done, 
as  provided  in  this  Oode,  shall  be  computed  by 
excluding  the  first  day  and  including  the  last, 
unless  the  last  day  fall  upon  Simday,  Ohrist- 
inas,  or  other  nonjudicial  day,  in  which  case 
the  last  day  shall  also  be  excluded.  The  time 
for  the  publication  of  legal  notices  shall  be  com- 
puted so  as  to  exclude  the  first  day  of  publica- 
tion, and  to  Include  the  day  on  which  the  act 
^r  event  of  which  notice  is  given  is  to  happen, 
or  which  completes  the  full  period  required  for 
pnbUcation." 

Quoting  only  sncb  part  of  the  section  as 
Is  directly  applicable  it  reads  thus: 

"  •  •  •  The  time  for  the  publication  of  le- 
fal  notices  shall  be  computed  so  as  to  exclude 
the  first  day  of  publication,  and  to  include  the 
4iij  •  •  •  "  which  completes  the  full  period 
required  for  publication.' 

Applying  this  statute  to  the  record  pre- 
sented by  this  appeal,  June  6th  must  be  ex- 
dnded  in  computing  the  period  of  time  pre- 
scribed by  the  charter,  and  the  whole  of  June 
10th  would  be  necessary  to  make  the  full 
period  of  five  days ;  and  therefore  the  notice 
for  bids  was  not  published  In  conformity  with 
the  charter.  The  published  notice  expressly 
stated  that  the  bids  would  be  opened  on  or 
after  June  10th,  and  they  were  In  fact  opened 
on  that  day.  The  notice  had  not  been  pub- 
lished for  the  period  of  time  required  by  the 
charter  when  the  time  is  measured  and  com- 
puted by  a  statute  that  has  served  as  the 
guide  not  only  in  actions  and  suits,  bat  also 
in  other  proceedings.  Eynearson  v.  Union 
<3onnty,  54  Or.  181,  183, 102  Pac.  785 ;  Boothe 
T.  Scriber,  48  Or.  561,  87  Pac.  887,  90  Pac. 
1002;  MeCabe-IKiprey  Tanning  Co.  v.  Eu- 
banks,  67  Or.  44,  102  Pac.  7»5,  110  Pac.  895 ; 
Grant  v.  Paddock,  30  Or.  312,  47  Pac.  712; 
State  ex  rel.  v.  Macy,  161  Fbc.  111.  The 
right  to  offer  bids  should  have  been  kept  open 
until  the  end  of  June  10th,  and  the  bids 
should  not  have  been  oi)ened  until  June  lltb. 

If  It  be  supposed  that  the  charter  re- 
-qnlred  that  the  notice  for  bids  be  given  "by 
publication  for  not  less  than  five  (5).Bacces- 
sive  weeks"  In  ^ther  a  dally  or  a  weekly 
newspaper,  it  is  fair  to  assume  that,  in  the 
light  of  onr  statute  and  judicial  precedents, 
it  would  be  conceded  that  the  day  on  which 
the  first  publication  issued  would  be  excluded 
in  computing  the  period  of  five  successive 
weeks.  The  t&ct  that  the  charter  mentions 
-days  rather  than  weeka  does  not  render  sec- 
tion 531,  U  O.  Ia,  any  the  less  applicable.   The 


charter  does  not  merely  say  that  the  notice 
shall  be  published  five  times,  but  the  domi- 
nant command  is  that  the  notice  shall  be  pub- 
lished throughout  a  full  period  of  not  less 
than  five  whole  days.  The  time  of  the  day 
upon  which  a  paper  is  issued  is  usually  at 
some  hour  after  the  beginning  of  that  day, 
and  this  is  one  of  the  circumstances  tliat 
prompts  the  enactment  of  statutes  like  sec- 
tion 531,  L.  O.  L. 

[4]  The  dty  argues  that  even  though  It 
be  decided  that  the  notice  was  not  published 
the  full  time  required  by  law,  nevertheless 
the  plaintiffs  have  not  shown  that  other  and 
additional  bids  were  prevented,  or  that  the 
property  owners  suffered  any  injury.  This, 
however,  Is  a  proceeding  in  invitiun  "In  favor 
of  which,"  as  said  by  Mr.  Chief  Justice  Mo- 
Bride  In  Evans  v.  Meridian  Investment  & 
Trust  Co.,  163  Pac.  1166,  decided  April  8, 
1917,  "no  equities  have  ever  been  declared  by 
this  or  any  other  court"  When  a  notice  for 
bids  is  not  published  in  conformity  with  the 
requirements  of  the  charter.  It  Is  not  so  much 
a  question  of  what  was  done,  as  it  is  one  of 
what  could  have  been  done.  The  main  pur- 
pose of  the  notice  for  bids  is  to  promote  com- 
petition, and  to  secure  to  the  taxpayers  the 
benefit  of  such  competition,  and,  as  said  in 
Matter  of  Pennie,  108  N.  Y.  364,  15  N.  B,  611, 
"we  are  not  at  liberty  to  say  that  a  taxpayer 
is  not  aggrieved  by  the  omission"  to  publish 
the  notice  for  the  full  period  specified  by 
the  charter. 

The  assessment  attempted  to  be  levied  Is 
Invalid  on  account  of  the  defect  in  the  publi- 
cation of  the  notice  for  bids,  and  the  decree 
is  therefore  affirmed. 

McBRIDB;  C.  J.,  and  BEAN  and  McCA- 
MANT,  JJ.,  concur. 


ALBERT  V.  CITY  OF  SALEM. 
(Supreme  Court  of  Oregon.     April  10,  1917.) 

Department  2.  Appeal  from  Circuit  Court, 
Mjarion  County;  Wm.  Galloway,  Judge. 

Suit  by  J.  H.  Albert  against  the  City  of 
Salem.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

B.  W.  Macy  and  Grant  Corby,  both  of  Salem 
(Wm.  H.  Trlndle,  H.  D.  Rohrrts.  and  Rollln 
K.  Page,  all  of  Snlem,  and  W.  T.  Slater,  of 
Portland,  on  the  brief),  for  appellant,  John  H. 
Carson  and  Claire  M.  Inman,  both  of  Salem 
(John  A.  Carson,  of  Salem,  on  the  brief),  for 
respondent. 

HARRIS,  J.  The  plaintiff  owns  property 
adjacent  to  South  Twelfth  street  in  the  city  of 
Salein,  and  brought  this  suit  for  the  purpose 
of  canceling  a  local  assessment  which  the  city 
attempted  to  levy  on  his  property  to  pay  for 
the  cost  of  paving  a  portion  of  the  street  A 
trial  in  the  circuit  court  terminated  in  a  decree 
for  the  plaintiff.  The  appeal  prosecuted  by  the 
defendant  embraces  the  same  improvement  and 
assessment  that  were  involved  in  Watson  v. 
Salem,  decided  April  10.  1917,  164  Pac.  567, 
and  since  the  ruling  made  in  the  latter  case  is 
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controllinfr  here,  it  necessarily  foUowa  that  the 
decree  of  the  circuit  court  must  be  affirmed. 

McBRIDE,  C.  J.,  and  BEAN  and  McCAM- 
ANT,  JJ.,  concur. 


BAGGAGE  &  OMNIBUS  TRANSFER  CO.  ▼. 
CITY  OF  PORTLAND  et  aL 

(Supreme  Court  of  Oregon.     April  17,  1917.) 

1.  Cabbiebs  «=s>14— Baggage— Grantiho  Ex- 
clusive RiouT  TO  Tk-vksfee  Company. 

A  railway  company  may  legally  contract 
with  a  transfer  company  giving  it  exclurive 
right  to  solicit  from  passengers  the  privilege  of 
trnusferring  baggage,  such  contracts  t>eing  for 
the  benefit  of  both  carrier  and  passengers. 

lEd.    Note.— For   other    cases,   see    Carriers, 
Cent.  Dig.  §  29.] 

2.  Cabriers  «=>14— Baooaoe— Gbamtino  Ex- 
clusive Right  to  Transfer  Company  — 
constitutiom. 

Const,  art.  1,  §  20,  prohibiting  passing  of 
laws  granting  esclusive  privileges,  does  not  pro- 
hibit or  regulate  Ihe  carrier's  power  to  grant 
exclusive  rights  to  a  transfer  company,  since  it 
only  applies  to  the  enactment  of  laws. 

[Ed.    Note.— For    other    cases,    see   Carriers, 
Cent  Dig.  i  29.] 

3.  Cabbiebs  ®=»14—Baggaob— Granting  Ex- 
clusive Right  to  Transfer  Coupant  — 
Statute. 

L.  O.  L.  S  C927,  prohibiting  railroads  from 
giving  "undue  or  unreasonable  preference"  to 
any  person,  does  not  prohibit  railroads  from 
granting  exdnsive  privileges  to  transfer  com- 
panies ;  the  legislative  intent  being  merely  to 
prohibit  the  allowing  of  preference  to  passengers 
or  shippers. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  g  29.] 

4.  Cabbiebs  ®=>397^  —  Responsibilitt  vob 
Bagoage. 

Railway  companies  are  responsible,  as  com- 
mon carriers,  for  loss  of  or  damage  to  baggage 
during  transportation,  and  for  a  reasonable  time 
while  baggage  is  in  depots  for  delivery. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §§  1519-1528.] 

6.  Carbiebs  <S=>16  —  Baggage  —  Rbgulatino 

L'be  of  Station. 
Since  railway  companies  are  responsible  for 
baggage,  they  may  reasonably  regulate  use  of 
stations,  and  other  matters  concerning  the  dis- 
patch of  business  for  that  purpose. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  §§  28-^0.] 

6.  Cabbiebs  <S=3l3(2)— Gbantino  X>xci.usivb 
Right  to  Transfer  Company— Obdinancb 
Prohibiting— Validity— "Public  Utility." 
City  of  Portland  Ordhiance  No.  29773,  $  3, 
prohibiting  railway  companies  from  granting  ex- 
clusive privileges  to  transfer  companies,  is  in- 
valid, not  being  warranted  or  expressly  author- 
ized by  City  of  Portland  Charter,  art.  4,  {  73 
(Sp.  Laws  1003,  p.  26,  as  amended),  empower- 
ing council  to  exercise  police  powers  "to  tie 
same  extent  as  the  state  of  Oregon,"  and  sec- 
tions 153  and  154,  giving  the  council  "general 
supervision  and  power  of  regulation  of  all  pub- 
lic utilities  within  the  city  of  Portland  and  of 
all  persons  and  corporations  engaged  in  the  op- 
eration thereof";  the  term  "public  utility"  being 
"deemed  to  include  every  plant,  property,  or  sys- 
tem engaged  in  the  public  service  within  the  city 


or  operated  as  a  public  atUity  as  sach  terms  anq 
commonly  understood." 

[Ed.  Note.— For  other  cases,  see  Carrienj 
Cent.  Dig.  §§  22,  24. 

For  other  definitions,  see  Words  and  Phraso, 
First  and  Second  Series,  Public  Utility.] 

7.  Cabbiebs  «=»13(2)  —  Granting  Exclusitr 
Rights  to  Transfer  Company— Subjkct  to 
Exercise  of  Police  Power. 

The  advantage  gained  by  granting  exclaslf< 
privileges  to  a  transfer  comimny  to  solicit  pas- 
senger's baggage  is  subordinate  to  a  reaaonal>l< 
exercise  of  police  power  under  which  ordinance 
may  be  pasised  in  the  interest  of  the  traveliai 
public 

[Ed.  Note.— For  other  cases,  see  Carrien 
Cent.  Dig.  SS  22,  24.] 

8.  CONSTTTUTIONAI.   LAW   «=>26— Statk    Cox- 

btitution— Limitation  of  Power. 
A  state  Constitution  is  a  limitation  and  not 
a  grant  of  power. 

[EM.  Note. — For  other  cases,  see  Constitational 
Law,  Cent  Dig.  {  30.] 

9.  Municipal  Cobfobaiions  4p»58— Chastek 
—Grant  or  Poweb. 

A  municipal  charter  is  a  grant  and  not  * 
limitation  of  power,  hence  authority  to  enact 
an  ordinance  must  be  found  in  the  charter  ex- 
pressly or  by  necessary  implicatioD. 

[Ed.  Note. — For  other  cases,  see  Municiptl 
Corporations,  Cent  Dig.  U  145-147.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  W.  N.  Gatens,  Judge. 

Suit  by  the  Baggage  &  Omnibus  Transfer 
Company  against  the  City  of.  Portland  and 
others.  Demurrer  to  answer  sustained,  and 
decree  for  plaintiff  entered,  and  defendanij 
app.eaL    Affirmed. 

This  is  a  suit  by  the  Baggage  ft  OmnitHU 
Transfer  Company,  a  corporati(Hi,  against  the 
dty   of  Portland,   a   municipal   corporation, 
and  its  directing  executive  officers,  to  enjoin 
the  threatened  enforcement  of  a  city  ordi- 
nance.   The  complaint  alleges  in  effect  that 
the  Northern  Pacific  Terminal  Company,  a 
corporation,  owns  in  that  dty  a  union  depot 
and  railroad  trades  connecting  with  similar 
lines  of  other  railway  companies;  that  on 
January  1,  1914,  the  terminal  company  enter- 
ed into  a  written  contract  with  the  plaintiff 
granting  to  the  latter  the  exclusive  privilege 
of  requesting  from  passengers  on  incoming 
trains  the  right  to  transfer  their  baggage  to 
such  places  in  Portland,  Or.,  aa  might  be  di- 
rected, and  also  to  maintain  within  the  sta- 
tion grounds  a  representative  to  solicit  from 
travelers  as  they  left  sleeping  cars  after  oc- 
cupying them  all  or  a  part  of  the  night  the 
same  right;  that  the  plaintiff  was  also  grant- 
ed the  advantage  of  occupying  at  the  depot  a 
part  of  the  baggageroom  and  was  furnished 
by  the  terminal  company  with  telephone  con- 
nections; that  the  council  of  the  dty  of  Port- 
land adopted,  and  its  mayor  approved,  Ordi- 
nance No.  29773,  section  3  of  wliich  under- 
takes to  make  it  unlawful  for  any  railway 
company  to  give  to  the  owner  of  any  vehicle 
a  right  or  privilege  which  would  not  be  ex- 
tended upon  equal  terms  to  the  proprietor  of 
all  carriages  in  that  munidpality,  and  pro- 
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rides  a  jpenalty  for  a  violation  of  the  enact- 
ment; and  that  the  defendants  threaten  to 
enforce  the  provisions  of  such  ordiimnce  and 
to  subject  the  plaintiff  and  Its  agents  to  a 
maltlpUcIty  of  suits  and  criminal  actions, 
thereby  depriving  it  of  a  valuable  property 
rigbt,  to  its  irreparable  injury  and  damage, 
to  redress  which  wrong  no  adequate  remedy 
exists  at  law.  Copies  of  the  contract  and  of 
the  ordinance  were  made  parts  of  the  com- 
idalnt,  the  prayer  of  which  is  that  the  enact- 
ment may  be  decreed  oppressive  and  void, 
and  the  defendants  enjoined  from  putting 
their  menace  into  execution.  The  answer  ad- 
mits some  of  the  averments  of  the  complaint, 
denies  others,  and  alleges  generally  that  the 
contract  referred  to  is  void,  in  that  It  vio- 
lates public  policy  by  denying  to  all  others 
than  the  plaintiff  equal  rights  and  privileges ; 
that  it  is  Impossible  for  any  other  person  en- 
gaged in  the  transfer  business  to  obtain  pos- 
session of  baggage  at  the  depot  until  several 
hoars  after  the  arrival  of  a  train,  thereby 
making  it  necessary  for  all  passengers  who 
desire  the  immediate  delivery  of  their  trunks, 
etc.,  to  patronize  the  plaintiff,  whose  con- 
tract creates  a  monopoly.  A  demurrer  to  the 
answer  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense  was 
sustained,  and  the  relief  prayed  for  in  the 
complaint  was  granted,  from  which  decree 
the  defendants  appeal. 

W.  P.  La  Roche,  CSty  Atty.,  and  L.  H.  La- 
tonrette.  Deputy  City  Atty.,  both  of  Port- 
land, for  appellants.  Stapleton  &  Conley  and 
M.  E.  Cmmpacker,  all  of  Portland,  for  re- 
spondent. 

MOORE.  3.  (after  stating  the  facts  as 
ibove).  [1]  It  is  contended  that  the  contract 
in  question  is  void  for  the  reason  stated,  and, 
this  being  ao,  an  error  was  committed  in 
granting  the  relief  awarded.  As  to  the  va- 
lidity of  such  agreements,  the  decisions  of 
courts  of  last  resort  are  not  harmonious. 
Most  of  such  final  determinations  relate  to 
the  analogous  question  of  the  granting  by  a 
railway  company  to  a  hack  driver  of  a  privi- 
lege to  occupy  some  favored  part  of  depot 
pounds  so  that  an  advantage  is  secured  in 
the  solicitation  of  passengers  and  baggage. 
In  Old  Colony  R.  Co.  v.  Tripp,  147  Masa  35, 
17  X.  E.  89,  9  Am.  St  Rep.  661,  which  is  a 
leading  case  on  the  subject,  It  was  held  that 
>  railroad  company  might  contract  with  a 
firm  to  furnish  the  means  to  carry  incoming 
passeni^ers  and  their  baggage  from  Its  sta- 
tioD.  and  thereby  grant  the  exclusive  right 
to  conduct  such  business,  which  agreement 
was  not  violative  of  a  statute  providing  that 
SBCh  a  corporation  "shall  give  to  all  persons 
or  companies  reasonable  and  equal  terms, 
ftdlities,  and  accommodations  *  •  •  for 
the  use  of  its  depot  and  other  buildings  and 
pounds."  In  that  case  three  of  the  Justices 
dissented,  but  cited  in  support  of  their  argu- 
ment only  one  American  case,  that  of  Mew 


England  Express  Co.  v.  Maine  Central  Rail- 
road, 57  He.  188,  2  Am.  Rep.  31,  wherein  a 
different  conclusion  was  reached.  In  St 
Louis,  etc.,  Ry.  Co.  r.  Southern  Express  Oo., 
117  U.  S,  1,  6  Sup.  Ct.  542,  628,  29  I* 
£U.  791,  It  was  ruled  that  railroad  companies 
were  not  required  by  usage  or  the  principles 
of  the  common  law  to  transport  the  goods  of 
independent  express  companies  over  their 
lines  in  the  manner  in  which  such  commerce 
was  usually  carried,  nw  were  they,  in  the  ab- 
sence of  a  statute  commanding  it,  required  to 
furnish  to  all  independent  express  companies 
equal  facilities  for  doing  an  express  business 
on  tbelr  passenger  trains.  It  will  thus  be 
seen  that  by  a  decision  of  the  highest  court 
in  the  land  the  principles  of  the  common  law 
and  the  rules  of  general  usage  have  bees 
eliminated  from  the  duty  of  a  common  car- 
rier which  Is  not  obliged  to  transport  goods 
of  or  to  furnish  equal  facilities  to  express 
companies  unless  so  demanded  by  statute. 
6  Cyc.  374;  4  R.  0.  L.  593. 

Since  the  decision  was  rendered  in  Old 
Colony  R.  Co.  v.  Tripp,  strpra,  a  diversity  of 
Judicial  utterance  is  to  be  found  In  the  opin- 
ions of  American  courts  as  to  the  application 
of  the  rule  so  adopted  by  the  majority  of  the 
court  and  the  doctrine  thus  asserted  by  the 
minority.  In  Oregon  Short  Ldne  R.  Co.  v. 
Davidson,  33  Utah,  370,  94  Pac.  10,  16  L.  R. 
A.  (N.  S.)  777,  14  Ann.  Cas.  490,  many  of  the 
cases  are  cited  which  support  and  those 
which  deny  the  principle  that  a  railway  com- 
pany may  grant  an  exclusive  privilege  to 
one  and  refuse  it  to  another  who  goes  upon 
a  common  carrier's  premises  for  the  sole  pur- 
pose of  soliciting  custom  or  of  obtaining  busi- 
ness. In  that  case,  in  construing  a  section 
of  the  Constitution  of  Utah  which  provided 
that  "all  railroad  and  other  transportation 
companies  are  declared  to  be  common  car- 
riers, and  subject  to  legislative  control,  and 
such  companies  shall  receive  and  transport 
each  other's  passengers  and  freight  without 
discrimination  or  unnecessary  delay,"  it  was 
held  that  the  clause  of  the  organic  law  refer- 
red to  required  only  that  transportation  com- 
panies should  not  show  favoritism  to  their 
own  passengers  or  shippers  over  the  passen- 
gers and  freight  coming  from  other  lines,  and 
did  not  prohibit  a  carrier  from  protecting  its 
passengers  from  annoyance  and  interference 
by  others  who  might  desire  to  solicit  the 
business  and  patronage  of  such  travelers,  or 
prevent  the  carrier  from  providing  means  by 
which  a  passenger  might  make  arrangements 
for  the  transportation  of  himself  or  his  prop- 
erty beyond  the  end  of  the  carrier's  railroad. 
In  deciding  that  case,  It  was  determined  that 
the  doctrine  announced  in  New  England  Ex- 
press Co.  V.  Maine  Central  Railroad,  57  Me. 
188,  2  Am.  Rep.  31,  which  it  will  be  borne  in 
mind  was  cited  by  the  minority  of  the  court 
in  Old  Colony  R.  Co.  v.  Tripp,  supra,  as  sus- 
taining their  theory,  had  been  exploded  by 
the  Supreme  Court  of  the  United  States  in 
the  Express  Cases,  U7  U.  S.  1,  6  Sup,.^ 
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distinction  was  pointed  ont  '*1"J^  regard  to 
persons  who  wished  to  be  caW^  as  passen- 
gers or  shippers  of  Irelg,ht,  and  such  as  de- 
sired to  be  transported  for  the  purpose  of 
carrying  on  an  Independent  business  with  the 
public  upon  the  property  or  trains  of  a  com- 
mon carrier.  To  the  same  effect,  see  the  case 
of  Union  Depot  &  Ry.  Co.  v.  Meeklng,  42 
Colo.  95.  94  Pac.  le,  126  Am.  St  Rep.  146. 
In  addition  to  the  cases  cited  in  Oregon 
Short  Line  R.  Co.  v.  Davidson,  supra,  in  sup- 
port of  the  conclusion  there  reached,  see, 
also,  Kew  York,  etc,  R.  Co.  t.  Scovill,  71 
Conn.  136,  41  Atl.  246,  42  L.  R.  A.  157,  71 
Am.  St  Rep.  1S9;  Godbout  v.  St  Paul  Union 
Depot  Co.,  79  Minn.  188,  81  N.  W.  835,  47  I>. 
R.  A.  532;  State  en  lel.  t.  Union  Depot  Co., 
71  Ohio  St  S79.  78  N.  B.  683,  68  L.  R.  A.  792, 
2  Ann.  Cas.  186 ;  Lewis  v.  Weatherford,  etc., 
R.  Co.,  36  Tex.  Cly.  App.  48,  81  S.  W.  111. 
In  reaching  a  like  determination  In  Donovan 
V.  Pennsylvania  Co.,  199  U.  S.  279.  299,  26 
Sup.  Ct  91,  96  (60  U  Ed.  192),  Mr.  Jus- 
tice Harlan  says: 

"There  are  cases  to  the  contrary,  but  in  our 
opinion  the  better  view,  the  one  sustained  by 
the  clear  weight  of  authority  and  by  sound  rea- 
son and  public  policy,  is  uat  which  we  have 
expressed.^' 

[2]  The  decision  In  Heddlng  v.  Gallagher, 
69  N.  H.  650,  46  Ati.  96,  76  Am.  St  Rep.  204, 
cited  and  relied  ui>on  by  defendants'  counsel 
as  sustaining  a  contrary  conclusion,  was  ex- 
pressly overruled  upon  rehearing.  Id.,  72  N. 
H.  377,  57  AU.  225,  64  U  R.  A.  811.  We  are 
satisfied  that  the  contract  made  by  the  North- 
em  Padflc  Terminal  Company  with  the  plain- 
tiff Is  valid  unless  the  agreement  has  been 
rendered  nugatory  by  proper  enactment  The 
organic  law  of  the  state,  which  defendants' 
counsel  assert  establishes  such  fact,  contains 
a  provision  as  follows: 

"No  law  shall  be  passed  panting  to  any  citi- 
cen  or  class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens."    Const  Or.  art  1,  g  20. 

As  this  clause  inhibits  only  the  enactment 
of  a  law,  It  does  not  prohibit  or  regulate  the 
right  to  contract  in  respect  to  any  subject. 

[3-6]  It  is  also  maintained  by  defendants' 
counsel  that  the  following  provision  of  the 
statute  is  controlling: 

"If  any  railroad  shall  make  or  give  any  un- 
due or  unreasonable  preference  or  advantage  to 
any  particular  person,  firm,  or  corporation,  or 
shall  subject  any  particular  person,  firm,  or 
corporation,  or  particular  description  of  traffic 
to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever,  a\iA  rail- 
road shall  be  deemed  guilty  of  unjust  discrimi- 
nation, which  is  hereby  prohibited  and  declared 
unlawful;  provided,  this  section  shall  not  prohibit 
any  railroad  from  giving  necessary  preference  to 
live  stock  and  perishable  freight  over  other 
fieigfat"    L.O.  L.t6927. 

This  clause  is  section  49  of  the  act  of 
February  18,  1907,  creating  a  railroad  com- 
mlssloa.  Lawn  Or.  1907,  c.  53.  A  careful 
reading  of  the  entire  statute  will  disclose  the 
leglslatlre  Uiteat  woa  to  prohibit  a  railroad 
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company  from  diowlng  preference  to  any  of 
its  passengers  or  shippers.  If  the  act  in- 
hibited railway  companies  from  making  con- 
tracts with  hackmen  tor  the  tram^xntation 
of  such  baggage  as  they  could  secure  by  in- 
terviewing passengers  on  incoming  tratna, 
where  equal  privileges  are  ofTered  to  all  that 
seek  to  engage  such  services,  the  statute 
would  necessarily  apply  to  any  other  serv- 
ant whom  a  common  carrier  might  desire  t» 
employ.  PassHiger  trains  are  usually  <H)ei^ 
ated  so  as  safely  to  afford  rapid  transporta- 
tion, and  as  they  carry  baggage  It  Is  essential 
that  the  trunks,  valises,  etc.,  should  be  segre- 
gated from  the  pUe  to  the  car  used  for  that 
purpose  before  it  arrives  at  the  staticm  where 
sucl)  personal  effects  are  to  be  put  off,  so  that 
no  unreasonable  delay  may  result  Railway 
companies  are  held  responsible  aa  common 
carriers  for  the  loss  of  or  damage  to  baggage 
while  being  transported,  and  this  liability 
continues  for  a  reasonable  time  after  such 
trunks,  etc.,  tiave  been  placed  in  tbelr  depots 
for  delivery.  In  order  to  protect  railway 
companies,  it  Is  essential  that  their  employes, 
and  the  persons  with  wh(mi  they  make  indem- 
nity contracts  for  that  purpose  should  alone 
be  permitted  to  enter  tbelr  baggage  cars  and 
rooms  kept  for  storing  such  personal  effects. 
It  Is  to  the  advantage  of  railroad  companies, 
and  also  to  the  ben^t  of  the  traveling  pub- 
lic, that  baggage  when  thus  stored  should  be 
delivered  as  soon  as  possible,  ao  that  liability 
therefor  might  cease,  the  room  kept  as  empty 
as  practicable,  and  that  the  owner  might 
speedily  secure  possession  of  his  personal  ef- 
fects. Such  companies  ought  therefore  to  be 
allowed  freely  to  contract  with  any  responsi- 
ble person,  firm,  or  corporation  for  the  pes- 
formance  of  that  service,  and  there  Is  notli- 
Ing  in  the  statute  prohibiting  it  For  that 
purpose  It  Is  competent  for  railways  to  make 
reasonable  by-laws  regulating  the  use  of  its 
stations  and  other  matters  concerning  the 
dispatch  of  Us  business.  2  Redfleld,  Rail- 
ways, i  200. 

[(]  The  validity  of  section  3  of  Ordinance 
No.  29773,  of  which  mention  has  been  made, 
must  therefore  depend  upon  the  power  whldi 
the  council  of  the  city  of  Portland  can  legal- 
ly exercise.  Subdivision  1  of  section  73  of 
article  4  of  the  charter  of  that  municipality, 
enacted  January  23, 1903,  and  now  remaining 
in  force,  reads:     . 

"The  council  has  power  and  authority,  sub- 
ject to  the  provisions,  limitations,  and  restric- 
tions in  this  charter  contained,  to  exercise  witli- 
in  the  limits  of  the  city  of  Portland  all  the 
powers,  commonly  Icnown  as  the  police  power,  to 
the  same  extent  as  the  state  of  Ore|on  has  or 
could  exercise  said  power  within  said  limiti." 
Special  Laws  Or.  1908,  p.  26. 

Cladses  of  the  organic  law  of  that  munici- 
pality amended  May  3,  1913.  by  an  exercise 
of  the  initiative  power,  provide  as  follows: 

"The  term  'public  utility'  as  used  in  this  char- 
ter shall  be  deemed  to  include  every  plant,  prop- 
erty, or  system  engaged  in  the  public  service 
within  the  city  or  operated  as  a  public  utility  a» 
guch  terms  are  commonly  understood." 
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SecUon  153,  c.  7: 

Tfae  council  shall  liaT«  general  superrislon 
d  i>ower  of  reflation  of  all  public  utilitiea 
thin  the  city  of  Portland,  and  of  all  persons, 
d  corporations  engaged  in  the  operation  there- 
"     Id.  1 154. 

It  Is  '  maintained  by  defendants'  counsel 
at,  founded  upon  the  provisions  last  quoted, 
ctlon  3  of  Ordinance  No.  29773  is  a  valid 
:erclse  of  the  police  power,  delegated  to  the 
uncil  of  the  city  of  Portland,  thereby  mak- 
g  the  municipal  enactment  referred  to 
[nivalent  to  a  statute  regulating  the  busi- 
es in  which  the  plaintiff  Is  engaged,  and, 
is  being  so,  an  error  was  committed  in 
istalning  the  demurrer  to  the  answer.  The 
ises  relied  upon  as  sustaining  the  legal  prin- 
ple  contended  for  will  be  reviewed.  Thus 
I  Lindsay  v.  Mayor,  etc.,  of  Annlston,  104 
la.  257.  16  South.  645,  27  Lw  B.  A.  436,  53 
m.  St.  Rep.  44,  It  was  held  that,  though  a 
idcman  might  under  a  contract  with  a  rail- 
tad  company  owning  a  city  depot  have  the 
i:ht  and  privilege  to  enter  the  premises  to 
)Ucit  patronage,  an  ordinance  subsequently 
lacted  prohibiting  hackmen  from  going 
ithio  such  depot  to  solicit  patronage  was 
ot  nnconstitntional  and  void  as  Impairing 
le  obligation  of  a  contract  because  the  agree- 
lent  should  be  deemed  to  have  been  entered 
ito  subject  to  the  power  of  the  dty  to  regu-' 
ite  tiacks.  In  City  of  CJhilllcothe  v.  Brown, 
S  Mo.  App.  609,  it  was  ruled  that  an  ordl- 
ance  regulating  the  conduct  of  hackmen, 
orters,  etc!,  in  the  pursuit  of  their  business, 
nd  forbidding  the  solicitation  of  custom  at 
be  depot  or  platform  of  any  railroad  within 
he  corporate  limits  of  the  dty,  was  reason- 
ible  and  valid,  and  that  it  constituted  no  de- 
ense  to  an  action  by  the  dty  for  a  violation 
if  the  ordinance  that  the  superintendent  of 
he  railway  at  whose  depot  the  offense  was 
nnimltted  had  drawn  a  line  on  the  platforms 
hereof  and  told  the  defendant  and  others 
hey  might  stand  on  the  walk  up  to  such 
nark  and  solidt  travelers  for  their  hotels, 
>tc,  as  the  railroad  company  bad  no  author- 
,ty  to  suspend  at  Its  depot  the  operation  of 
:he  municipal  enactment.  In  City  Cab,  etc., 
3o.  V.  Hayden,  73  Wash.  24,  131  Pac.  472,  L. 
Et  A.  1915P,  726,  Ann.  Cas.  1914D,  781,  it 
iras  determined  that  an  ordinance  prescribing 
rules  for  the  regulation  of  hackmen  at  a  de- 
pot stand  was  not  unreasonable  in  that  cer- 
tain vehicles  were  assigned  to  specified  posi- 
tions, some  of  which  were  of  much  more 
ralne  than  others,  if  such  spaces  were  rea- 
sonable 80  far  as  the  rights  of  the  public 
were  concerned.  In  City  of  Colorado  Springs 
V.  Smith,  10  Colo.  554,  36  Pac.  540,  an  ordi- 
nance providing  that  hotel  runners,  hackmen, 
Btc.,  plying  their  respective  vocations  at  any 
railway  passenger  depot,  on  the  arrival  and 
departure  of  trains  should  occupy  no  part  of 
the  depot  grounds  or  premises  except  that 
portion  allotted  to  them  by  the  station  agent, 
and  it  was  dedded  that  such  enactment 
should  not  be  construed  as  giving  a  railroad 


company  the  right  to  exclude  from  the  depot 
grounds  any  person  lawfully  engaged  in  serv- 
ing the  traveling  public,  either  with  or  with- 
out vehicles,  nor  to  confer  upon  such  com- 
pany the  power  to  grant  exclusive  rights  and 
privileges  to  persons  engaged  in  such  occupa- 
tions, but  that  the  ordinance  being  authorized 
by  statute  was  to  be  upheld  as  a  reasonable 
regulation  to  promote  the  convenience  of  the 
traveling  public  and  to  prevent  disorder  at 
railway  stations. 

[7-8]  A  careful  examination  of  these  cases 
will  disclose  that  the  several  ordinances 
referred  to  were  enacted  under  express  dele- 
gation of  legislative  authority  to  regulate  at 
railway  stations  the  business  and  ctmdnct  of 
hackmen;  that,  though  one  of  them  may 
have  entered  into  a  contract  with  a  railroad 
company  for  the  exclusive  privilege  of  solic- 
iting patronage  at  its  depot,  the  advantage 
thus  obtained  was  held  subject  to  the  para- 
mount right  of  a  reasonable  exerdse  of  the 
police  iwwer,  which  authority  to  enact  whole- 
some ordinances  might  be  employed,  not  for 
the  benefit  of  the  railway  company  or  its 
favorite  hackman,  but  in  the  interest  of  the 
traveling  public.  The  legal  principle  thus 
declared  is  acknowledged  as  controlling,  but 
It  has  no  application  to  the  facts  involved 
in  the  case  at  bar,  for  here  section  3  of  the 
ordinance  in  question  does  not  attempt  to 
regulate  the  conduct  or  business  of  hackmen, 
or  to  legislate  in  the  interest  or  for  the 
benefit  of  the  traveling  public, .  but  the  mu- 
nldpal  enactment  is  designed  to  inhibit  the 
making  of  valid  contracts  by  railway  com- 
panies so  that  the  benefits  derived  from  a 
grant  of  the  exclusive  privilege  to  solidt  a 
transfer  of  baggage  which  the  plaintiff  en- 
Joys  under  its  agreement  may  be  divided 
among  the  owners  of  vehicles  who  are  en- 
gaged in  the  same  business  and  are  able  to 
secure  a  share  of  the  patronage.  Such 
Utopian  state  of  sodety  is  occasionally 
brought  Into  existence  by  the  acknowledg- 
ment, voluntary  or  otherwise,  of  the  inter- 
ested parties;  but  legislation  designed  to 
effectuate  such  felidtous  conditions  savors 
of  paternalism  and  would  seem  to  be  premll- 
lennlal.  Whether  under  a  state  Constltntiop, 
which  Is  a  limitation  and  not  a  grant  of 
power,  a  statute  can  be  validly  enacted  and 
legally  enforced,  whereby  equality  of  burden 
and  remuneration  may  be  secured,  is  not  now 
involved.  In  a  municipal  charter,  however, 
which  is  a  grant,  and  not  a  limitation,  of 
power,  the  authority  to  enact  such  a  provi- 
sion as  section  3  of  Ordinance  No.  29773  must 
be  found  in  the  charter  in  express  language 
or  arise  by  necessary  Implication.  The  or- 
ganic law  of  the  dty  of  Portland,  to  which 
reference  has  been  made,  does  not  explicitly 
or  Inferentlally  contain  such  a  grant  of  pow- 
er, and  for  tliat  reason  the  section  of  the 
enactment  mentioned  is  void. 

It  follows  that  the  decree  should  be  affirm- 
ed, and  it  is  so  ordered. 
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HABYXiAND  OAStJAI/TT  CO.  ▼.  EXABIDR'S 
ESTATE  et  aL 

(Supreme  Court  of  Oregon.     AprU  24,   1917.) 

1.  Appeai.  and  Ebbob  «=>1008(1)— Revibw— 

FiRDINOS. 

On  appeal  in  a  proceeding  at  law,  the  find- 
ings of  the  trial  court  as  to  the  facta  are  con- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3055.]  ' 

2.  Statutes  «=>226  —  Oonbtbuotion— Adop- 
tion OP  Statute. 

When  a  statute  of  another  state  is  adopted 
and  enacted,  it  must  be  deemed  to  have  been 
passed  subject  to  the  interpretation  given  it  by 
the  courts  of  the  state  of  its  origin. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  307.] 

3.  Tbcbts  is=»iei— Bond  or  Tbustxb— 'Relief 

PBOM  LlABILITT— ShOWINO  OF  MISCONDUCT 

—Statute. 
Under  L.  O.  Ii.  8  685,  providing  that  a  sure- 
ty upon  the  bond  of  any  executor  or  other  fidu- 
ciary may  apply  by  petition  to  the  court  where- 
in the  bond  is  directed  to  be  filed,  etc.,  praying 
to  be  relieved  from  further  liability  as  surety, 
etc.,  the  surety  on  the  bond  of  trustees  under 
a  will  was  not  «en titled  to  be  relieved  of  farther 
liability  upon  Its  arbitrary  demand  to  be  re- 
lieved, without  showing  any  fault;  dereliction, 
or  misconduct  on  the  part  of  its  principals. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  20»-211.] 

Department  2.  Appeal  from  Circuit  Goart, 
Multnomah  County;    T.  E.  J.  Duffy,  Judge. 

Petition  by  the  Maryland  Casualty  Com- 
pany, a  corporation,  against  the  estate  of 
Herman  Klaber,  deceased,  and  Max  Wolf  and 
Herman  A.  Kaufman,  as  trustees,  to  be  re- 
lieved from  a  surety  bond.  From  a  Jndg- 
ment  denying  the  application,  i)etltloner  ap- 
peals.    Affirmed. 

This  was  a  proceeding  by  plaintiff  to  be 
relieved  from  a  surety  bond  given  by  It  to 
secure  the  faithful  performance  of  the  duties 
of  the  trustees  of  Bemlce  Janet  Klaber  under 
the  will  of  Herman  Klaber,  deceased.  Her- 
man Klaber  died  testate,  bequeathing  the 
sum  of  $100,000  to  bis  daughter,  Bemice 
Janet,  and  directing  that  his  executors.  Max 
Wolf  and  H.  A.  Kaufman,  manage  and  Invest 
such  sum  and  pay  It  over  to  her  upon  her 
attaining  the  age  of  21  years.  The  estate 
was  probated  and  closed,  and  the  probate 
court  made  an  order  turning  over  the  amount 
bequeathed,  less  $950  inheritance  tax,  to  the 
trustees  named  in  the  wUl,  upon  their  filing 
a  bond  In  the  sum  of  $99,050.  Th6  cegtui  que 
trust  was  then  4  years  of  age,  and  the  under- 
taking bad  17  years  to  run.  The  petitioner 
wiiB  the  surety,  and  the  IxHid  was  In  tbe  us- 
ual form,  being  executed  and  filed  In  the 
probate  court  June  26,  1914.  In  tbe  month 
of  February,  1915,  tbe  plaintiff  filed  in  tbe 
probate  court  a  petition  demanding  to  be 
discharged  from  liability  on  Its  bond,  and 
requesting  the  court  to  require  the  trustees 
to  bring  the  estate  in  their  hands  into  court 
and  to  settle  an  account  showing  their  doings 


therein  up  to  the  time  of  such  hearing.  It 
also  presented  a  notice  reciting  the  fact  that 
the  money  had  been  turned  over  to  the  trus- 
tees, and  that  the  petitioner  was  surety  on 
the  bond  given  by  them  for  the  faithful  dis- 
charge of  their  trust ;  that  it  was  the  under- 
standing at  the  time  such  bond  was  given 
that  the  trust  fund  should  be  held  under  the 
Joint  control  of  tbe  surety  and  the  trustees; 
that  the  money  had  not  yet  been  Invested, 
but  was  in  possession  of  one  of  the  trustees, 
and  not  subject  to  the  Joint  control  of  the 
two,  nor  of  the  petitioner.  Tbe  petition  stated 
on  Information  and  belief  that  it  was  the  In- 
tention of  the  trustees  to  loan  the  trust  fnnds 
to  a  corporation  Iinown  as  the  Klaber  Invest- 
ment Company,  in  Lewis  county,  Wash.. 
which  company  Is  engaged  in  tbe  hop  busi- 
ness ;  that  the  petitioner  does  not  consider 
that  a  loan  of  this  character  is  a  proper  in- 
vestment of  trust  funds,  and  desires  to  have 
a  settlement  of  accounts  up  to  the  present 
time  and  to  be  released  from  fnrtber  liabili- 
ty, and  that  the  trustees  be  cited  to  appear 
and  show  cause  why  it  sbould  not  be  releas- 
ed from  further  liability  on  said  bond. 

The  trustees,  being  cited,  appeared  and 
answered,  denying  that  there  was  ever  any 
understanding  with  petitioner  that  the  fund 
should  be  under  joint  control  of  themselves, 
and  further  denied  that  the  money  was  not 
yet  Invested,  or  that  It  was  in  possession  of 
one  of  the  trustees,  and  alleged  that  petition- 
er's agent  solicited  from  the  trustees  the 
writing  of  said  bond  and  that  It  was  executed 
solely  upon  the  understanding  and  agreement 
that  the  trustees  would  pay  tbe  preminm 
demanded  by  petitioner  and  not  otherwise; 
that  the  home  office  of  the  petitioner  became 
dissatisfied  with  the  writing  of  said  bond 
because  it  would  continue  for  such  a  long 
period  of  time ;  that  in  order  .to  relieve  pe- 
titioner from  anxiety  In  respect  to  the  ta- 
vestment  of  said  fund  the  trustees  offered 
to  invest  it  substantially  as  alleged  in  the 
petition,  loaning  $50,000  to  the  Klaber  In- 
vestment Company,  a  corjwratlon  organized 
by  Herman  Klaber  in  his  lifetime  and  sub- 
stantially controlled  by  bim,  being  at  present 
owned  by  his  widow.  Said  corporation  hav- 
ing real  and  personal  assets  valued  at  from 
$175,000  to  $200,000,  and  there  being  no  Us- 
bllltles  except  for  current  bills  and  ordinary 
expenses,  other  than  a  mortgage  for  $10,000 
against  which  Is  an  equal  amount  of  cash  on 
hand,  tbe  trustees  offered  to  invest  the  re- 
mainder of  said  funds  in  a  safe  and  conserv- 
ative manner  by  the  purdiase  of  bonds  or 
other  securities  satisfactory  to  the  petition- 
er, and  to  hold  the  same  subject  to  Joint  con- 
trol ;  that  negotiations  have  been  constantly 
going  on  between  the  trustees  and  plaintiff 
In  respect  to  the  matter,  but  no  accommods- 
tion  has  been  reached;  that  there  has  been 
no  change  In  the  status  of  the  parties  or  in 
the  condition  of  the  trust  fund,  and  no  In- 


«s»Fo7  otber  cases  see  same  topic  and  KBT-NUUBER  In  all  Ker-Numbered  Digests  and  Indazat 

Digitized  by' 


Google 


Or.) 


MARYLAND  OASUALTY  CO.  ▼,  KLABER'S  ESTATE 


875 


paliment  of  the  security  thereof,  since  the 
bood  was  executed. 

Upon  the  trial  the  court  made  the  follow- 
iog  findings  and  conclusions: 

"(1)  There  has  been  no  dereliction  of  duty  on 
the  part  of  the  trustees  of  said  Bemice  Janet 
Klaber  fund,  and  no  dancer  has  been  shown 
to  the  funds  or  property  in  the  hands  of  the 
trustees,  nor  has  there  been  any  allegation  In 
the  petition  of  the  surety  company  in  trhich  it 
seeks  to  be  relieved  from  its  obligation  as  sure- 
ty that  there  was  at  any  time  a  dereliction  of 
duty  on  the  part  of  the  trustees  or  that  tlie  funds 
or  property  in  the  hands  of  the  trustees  were 
in  any  wise  endangered. 

"(2)  The  testimony  shows  that  the  trustees 
are  financially  responsible  and  that  the  funds  in 
their  hands  are  safely  and  fully  protected. 

"(3}  There  is  no  aUegation  in  the  petition  of 
the  surety  company  that  it  was  induced  by 
frand  or  any  improper  representation  to  execute 
the  bond,  and  no  testimony  has  been  offered 
tending  to  prove  any  sucb  fraud  or  misrepresen- 
tation; but,  on  the  contrary,  the  testimony  es- 
tablishes the  fact  that  the  bond  was  executed 
upon  the  solicitation  ot  the  surety  company  and 
its  duly  accredited  agents. 

"(4)  Ko  valid  reason  has  been  shown  in  -the 
pleadings  or  by  the  testimony  to  justify  the  ap- 
plication of  the  surety  company  for  release  from 
the  obligation  assumed  by  it  in  executing  the 
said  bond." 

As  condnsions  of  law  the  court  finds: 

"(1)  That  the  appeal  taken  by  the  surety  com- 
pany from  the  judgment  and  order  of  the  coun- 
ty court  was  properly  taken  and  that  the  appeal 
therefrom  will  lie  from  the  county  court  to  this 
court. 

"(2)  That  the  appeal  in  this  proceeding  is  in 
the  nature  of  an  appeal  from  the  decree  in  an 
equitable  proceeding. 

"(3)  That  the  petitioner,  the  Maryland  Casu- 
alty Company,  has  not  shown  itself  entitled  to 
the  relief  it  seeks  and  there  is  no  valid  ground 
upon  which  said  surety  company  can  be  relieved 
from  its  obligation  as  surety  on  the  bond  of  the 
trustees  of  the  Bernice  Janet  Klalier  fund. 

"(4)  That  the  trustees  are  entitled  to  a  judg- 
ment according  to  these  findings  and  to  recover 
its  costs  and  disbursements  herein." 

TJpOn  these  findings  there  was  a  Judgment 
denying  the  application,  from  which  petition- 
er appeals. 

F.  C.  Howell,  of  Portland  (Wilbur,  Spencer 
ft  Beckett,  of  Portland,  on  the  brief),  for 
appellant.  Joseph  Simon,  of  Portland  (Dolph, 
Mallory,  Simon  &  Gearln,  of  Portland,  on 
the  brief),  for  respondents. 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  If,  according  to  plaintiff's 
contention,  this  application  Is  to  be  treated 
as  a  proceeding  at  law,  the  findings  of  the 
court  are  conclusive  here  as  to  the  facts. 
There  remains  but  one  question:  (Tan  the 
surety  upon  a  bond  of  this'  character  be  re- 
lieved of  further  liability  thereon  upon  his 
arbitrary  demand  to  be  so  released,  and  with- 
out showing  any  fanlt,  dereliction,  or  mls- 
condnct  oa  the  part  of  his  principal?  The 
decision  of  this  matter  hinges  upon  the  con- 
struction of  section  685,  L.  O.  I,.,  which  reads 
as  follows: 

"The  surety,  or  representative  of  any  surety, 
upon  the  bond,  undertaking,  or  other  obligation 
of  aoy  guardian,  assignee,  receiver,  executor,  ad- 
ministrator, or  other  fiduciary,  may  apply  by 


petition  to  the  court  wherein  said  bond  is  di- 
rected to  be  filed,  or  which  may  have  juri^ic- 
tion  of  such  guardian,  assignee,  receiver,  execu- 
tor, administrator,  or  other  fiduciary,  praying 
to  be  relieved  from  further  liability  as  such 
surety  for  the  acts  or  omissions  of  the  guardian, 
assignee,  receiver,  executor,  administrator,  or 
other  fiduciary  which  may  occur  after  the  date 
of  the  order  relieving  such  surety,  to  be  granted 
as  herein  provided  for ;  and  for  an  order  requir- 
ing such  guardian,  assignee,  receiver,  executor, 
administrator,  or  other  fiduciary  to  show  cause 
why  he  should  not  account  and  be  relieved  from 
an^  further  liability  as  aforesaid,  and  that  said 
pnnclpal  be  required  to  give  a  new  bond. 
Thereupon,  said  court  shall  issue  sucb  order,  re- 
turnable at  such  time  and  place  aud  to  be  serv- 
ed in  such  manner  as  said  court  shall  direct,  and 
may  in  the  meantime  restrain  such  guardian,  as- 
signee, receiver,  executor,  administrator,  or  oth- 
er fiduciary  from  acting,  except  in  such  manner 
as  said  court  may  direct,  for  the  preservation  of 
the  trust  estate.  If  the  principal  in  such  bond, 
undertaking,  or  other  obligation  account  in  due 
form  of  law  and  file  a  new  bond,  undertaking, 
or  other  obligation,  duly  approved  within  the 
time  limited  in  such  order,  then  said  court  must 
make  an  order  releasing  said  surety  filing  peti- 
tion as  aforesaid  from  liability  upon  the  bond 
for  any  subseauent  act  or  default  of  the  princi- 
pal; and  in  default  of  said  principal  thus  ac- 
counting and  filing  such  new  bond  within  the 
time  limited  in  such  order,  said  court  shall  at 
once  make  an  order  directing  such  guardian,  as- 
signee, receiver,  executor,  administrator,  or  oth- 
er fiduciary  to  account  in  due  form  of  law  with- 
in ten  days — and  if  the  trust  fund  or  estate  shall 
be  found  or  made  good  and  paid  over,  or  prop- 
erly secured,  such  surety  shall  be  discharged 
from  any  and  all  further  liability  as  such  for 
the  subsequent  acts  or  omissions  of  the  i;uard- 
ian,  assignee,  receiver,  executor,  administrator, 
or  other  fiduciary  after  the  date  of  such  surety 
being  relieved  or  discharged — and  further  dis- 
charging such  guardian,  assignee,  receiver,  ex- 
ecutor, administrator,  or  other  fiduciary  from 
his  position." 

The  above  section  was  enacted  in  1899,  and 
is  substantially  taken  from  section  812,  Code 
Civ.  Proc.  N.  X.,  as  amended  by  chapter  568, 
I«ws  N.  Y.,  passed  May  13,  1892.  For  the 
purposes  of  comparison  we  give  the  corre- 
sponding section  In  said  compilation: 

"The  surety  or  sureties  or  the  representatives 
of  any  surety  or  sureties  upon  the  bond  of  any 
trustee,  committee,  guardian,  assignee,  receiver 
or  executor  may  present  a  petition  to  the  court 
or  judge  that  appointed  him,  or  that  approved 
or  accepted  such  bond,  praying  to  be  relieved 
from  further  liability  as  surety  or  sureties  for 
the  acts  or  omissions  of  the  trustee,  committee, 
guardian,  assignee,  receiver,  or  executor  occur- 
ring after  the  date  of  the  order  relieving  sure- 
ty or  sureties,  and  that  the  principal  on  the 
bond  be  required  to  show  cause  why  be  should 
not  give  new  sureties.  Thereupon  the  court 
or  judge  must  issue  the  order  to  show  cause  ac- 
cordingly and  may  restrain  such  trustee,  com- 
mittee, gjuardian,  assignee,  receiver  or  executor 
from  acting,  except  to  preserve  the  trust  estate 
untU  further  order.  Upon  the  return  of  the 
order  so  issued,  if  the  principal  in  the  bond  file 
a  bond  in  the  usual  form,  vrith  new  sureties 
to  the  satisfaction  of  the  court  or  judge  then, 
within  such  reasonable  time,  not  exceeding  five 
days,  as  the  court  or  judge  fixes,  the  court  or 
judge  must  make  a  decreeor  order  releasing  the 
surety  or  sureties  petitioning  from  liability  upon 
the  bond  for  any  subsequent  act  or  default  of 
the  principal ;  otherwise  a  decree  must  be  made 
that  such  trustee,  committee,  guardian,  assignee, 
receiver  or  executor  account  before  the  court  or 
judge,  or  a  referee  appointed,  and  that  upon  the 
trust  fund  or  estate  being  foimd  or  made  good 
and  paid  over  or  properly  aecuxed,  the  surety 
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or  sureties  shall  be  disehariced  from  any  and  all 
further  liability  as  such  of  the  subsequent  acts 
or  omissions  of  the  trustee,  committee,  guardian, 
assignee,  receiver  or  executor  occurring  after 
the  dute  of  his  or  their  being  so  relieved  or  dis- 
charged, and  discharging  snch  trustee,  commit- 
tee, guardian,  assignee,  receiver,  or  executor." 

[2]  Prevlons  to  Its  adoption  bere  this  sec- 
tion had  been  construed  by  the  Court  of  Ap- 
peals of  the  state  of  Its  origin,  and  according 
to  the  commonly  accepted  rules  of  construc- 
tion it  must  usually  be  deemed  to  have 
passed  bere  subject  to  the  same  interpreta- 
tion given  it  by  the  courts  of  the  state  where 
it  originated.  Putnam  t.  Douglas  County, 
6  Or.  328,  25  Am.  Rep.  527 ;  State  v.  Finch, 
.54  Or.  482,  103  Pac.  506;  Jamleson  v.  Potts, 
55  Or.  292,  105  Pac.  93,  25  L  K.  A.  (N.  S.) 
24;  Abraham  v.  Roseburg,  55  Or.  359,  105 
Pac.  401,  Ann.  Cas.  1912A,  597;  and  many 
other  cases.  The  statute  last  above  quoted 
came  up  for  construction  in  American  Surety 
Co.  V.  Thurber,  162  N.  Y.  244,  56  N.  E.  631, 
and  the  same  contention  was  made  in  that 
case  as  Is  made  by  the  plaintiff  here,  in  an- 
swer to  which  the  court  said: 

"The  appellant  claims  that  the  provisions  of 
the  section  are  mandatory,  as  the  word  'must* 
ordinarily  excludes  discretion.  That  word,  how- 
ever, is  occasionally  used  in  the  Code  withont 
the  Imperative  meaning  which  it  usually  has. 
Spears  v.  Mayor,  etc.,  72  N.  Y.  442:  Wallace  v. 
Feely,  61  How.  Prac.  225,  affirmed  88  N.  Y.  648. 
The  provision  reqaiting  the  court  to  'issue  an 
order  to  show  cause'  implies  that  cause  may  be 
shown.  It  is  more  than  a  substitute  for  a  no- 
tice of  motion,  for  it  is  a  specific  requirement  in 
a  statute  creating  a  special  remedy,  of  which 
it  is  a  part.  There  is  no  reason  why  the  princi- 
pal should  be  required  to  show  cause,  if  no  canse 
can  be  shown  under  any  circumstances.  When 
all  the  provisions  of  the  section  are  read  to- 
gether, we  think  the  court  has  a  discretion  to 
exercise  depending  on  the  facts  of  the  case,  and 
is  not  commanded  to  make  a  decree  regardless 
of  those  facts.  In  other  words,  we  construe 
the  expression  'a  decree  must  be  made'  under 
the  circumstances  to  mean  'a  decree  may  be 
made.'  " 

This  construction  Is  emphasized  hy  the 
fact  that  in  1895  the  Legislature  of  New  York 
again  amended  section  812  by  providing  in 
effect  that  upon  notice  and  accounting,  etc., 
"the  surety  *  •  •  shaU  be  entitled  a*  a 
matter  of  right  to  be  and  than  be  disoharged 
from  liability."  Subsequent  to  the  latter 
amendment  the  same  court,  in  the  case  of 
In  re  U.  S.  Fidelity  &  Guaranty  Co.,  50  Misc. 
Rep.  147,  98  N.  Y.  Supp.  217,  held  that  under 
its  provisions  the  surety  bad  an  absolute 
right  to  be  released. 

[3]  No'  such  change  has  been  made  in  our 
statute,  and  until  such  amendment  la  made 
we  are  disposed  to  follow  the  rule  laid  down 
in  American  Surety  Co.  v.  Thurber,  supra, 
which  seems  to  us  to  be  only  fair  in  requiring 
a  surety  who  enters  Into  a  contract  for  an 
agreed  consideration  to  abide  by  it  so  long 
as  the  other  party  to  the  agreement  faith- 
fully performs  the  conditions  of  his  trust. 

Counsel  for  appellant  cite  a  number  of 
cases  holding,  under  statutes  varying  in  their 


terms  somewhat,  that  sureties  have  a  peremp- 
tory right  upon  petition  for  that  purpo«e  to 
be  relieved  from  further  UabiUty  for  the  acU 
or  omissions  of  their  prindpfds ;  but  in  none 
of  these  is  there  a  provision  requiring  the 
principal  to  show  cause  why  the  surety  shall 
not  be  relieved,  except  in  the  case  of  In  re 
U.  S.  Fidelity  &  Guaranty  Co.,  supra,  which, 
as  before  shown,  depends  upon  a  provision 
of  the  statute  expressly  providing  that  they 
shall  be  discharged  "as  a  matter  of  right" 
The  other  cases  are  Kempner  v.  Galveston 
Co.,  73  Tex.  216,  11  S.  W.  188;  Slfforf  v. 
Morrison,  63  Md.  14;  Mardi  v.  Fidelity  ft 
Deposit  Co.  of  Maryland,  79  Md.  300,  29  AtL 
521;  Cochise  Co.  v.  Rltter,  3  Aris.  208,  73 
Pac.  448;  D.  S.  Fidrilty  &  Guaranty  Co.  v. 
Peebles,  100  Va.  685,  42  S^  B.  310.  Aa  before 
remarked,  there  is  no  provision  in  any  of  the 
statutes  of  these  states  permitting  or  requir- 
ing the  principal  to  show  canse  why  the 
surety  should  not  be  discharged,  and  this 
differentiates  them  from  the  case  at  bar.  It 
would  certainly  be  an  anomaly  If  a  party 
should  be  required  by  law  to  appear  and  show 
cause  why  the  court  should  not  make  an  or- 
der which  it  was  imperatively  commanded  to 
enter,  no  matter  what  showing  the  party 
cited  might  be  able  to  make. 

The  views  here  announced  render  unneces- 
sary a  consideration  of  the  other  questions 
discussed  on  the  hearing. 

The  judgment  Is  a£9rmed. 

MOORE,  BENSON,  and  BEAN,  JJ..  ooncns, 
McCAMANT,  3.,  not  sitting. 


CROWDER  V.  YOVOVTCH. 
(Supreme  Court  of  Oregon.    April  10,  1917.) 

1.  Fraud  «=364<1)— Evidkrob— Quxbtion  foi 
JuBT. 

In  a  suit  for  damages  for  deceit  in  the  sale 
of  lands,  the  value  of  furniture  owned  by  plain- 
tiff  and  given  in  exchange  as  a  part  of  the  con- 
sideration for  the  owiveyance  of  defendant'i 
land,  ^2iI'for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Fraud.  CenL 
Dig.  H  65%,  67.  71.] 

2.  Affeal  Airn  Ebbob  «3>1002  —  Bbtiew  - 

Findings. 
A  jury  finding  on  conflicting  evidence  will 
not  be  disturbed  on  'appeal,  if  there  is  any  evi- 
dence to  sustain  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8{  3935-3837.] 

3.  Fbaud  «=329— Pbincipal  aits  Aqxnt  ^a 
143(3)— Undisclosed  Pbinoxpaiv— Rioht  to 
Sue  job  Dauaoks  fob  Deceit. 

As  the  rule  that  an  undisclosed  principal 
may  sue  upon  a  contract  made  by  his  agent  to 
the  game  extent  as  if  its  relation  to  the  contract 
was  known  at  the  time  it  was  entered  into,  doei 
not  apply  to  the  case  where  an  alleged  agent 
made  affidavit  that  he  was  the  owner  of  personal 
property  exchanged  for  real  estate,  and  gare  * 
promissory  note  in  his  own  name,  and  in  every 
way  acted  as  principal  in  making  the  contract. 
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hence  the  tudisclosed  principal  cannot  sue 
deceit  practiced  npon  the  agent. 
Id.  Note.— For  other  cases,  see  Fraud,  Cent 
.   §  25;    Principal  and  A«ent,  Gent.  Dig.  i 

iviDINCE    <S=>400<3)— PABOL    BVIDKNOl!    TO 

AKT  Written  Agreement. 
Where  the  agent  of  an  alleged  undisclosed 
Lcipal  annexed  to  his  bill  of  sale  of  the  per- 
il j)roperty  exchanged  for  real  estate,  an 
lavit  that  he  is  the  owner  of  such  property, 
al  evidence  tending  directly  to  contradict  the 
as  of  the  bill  of  sale  was  not  admissible. 
Bd.  Note. — For  other  cases,  see  Evidence, 
t.   Dig.  §§  1787,  1791.  1783.] 

SSTOPPKL  ®=a75— Undisclosed  Principal 
■Right  to  Sue  foe  Damages  fob  Deceit. 
Where  the  owner  of  personal  property  per- 
ted  an  alleged  agent  to  contract  for  the  ex- 
nge  of  Budi  property  for  real  estate,  and 
resent  himself  as  principal  in  the  contract  as 
ler  of  the  property,  and  to  give  his  personal 
gation  as  such,  such  owner  was  forever 
red  from  contradicting  the  alleged  agent's 
representations,  and  had  no  cause  of  action 
deceit  practiced  upon  the  agent. 
3d.  Note.— For  other  cases,  see  Estoppel, 
,t.  Dig.  H  192-195.] 

Parties  4s»75(5)  —  Pleading  —  Plea  in 
bateubnt. 

"Where  a  complaint  in  an  action  for  deceit 
cticed  on  plaintiff  in  exchange  of  personal 
perty  for  real  estate  stated  a  cause  of  action, 
I  did  not  state  that  the  contract  was  made  by 
through  an  agent,  or  alleged  representations 
:e  made  to  an  agent  of  plaintiff,  the  defense 
such  exchange  dealt  with  another  person  who 
■ported  to  act  as  principal,  and  that. plaintiff 
1  no  capacity  to  sue  as  undisclosed  principal, 
3  not  In  the  nature  of  a  plea  in  abatement. 
Ed.  Note.— For  other  cases,  see  Parties,  Cent, 
f.  §  115.] 

department  2.  Appeal  from  Circuit  Court, 
iltnomah  County ;  C.  U.  Gautenbeln,  Judge. 
Action  by  BerUia  M.  Crowder  against  Yan- 
Y.  YovoTlch.  Judgment  for  plaintiff,  and 
tendant  apiieals.  Reversed  and  remanded 
■  proceeding  not  inconsistent  with  the 
Inion. 

Fbis  is  a  suit  to  recover  damages  for  deceit 
the  sale  of  lands.  The  complaint  alleges 
it  On  June  17,  1914,  plalntltC  owned  certain 
mlture,  Including  bedroom  suites,  chairs, 
\,  situated  in  a  rooming  house  In  the  dty 
Portland,  and  that  defendant  .was  the  own- 
of  a  certain  40-acre  tract  of  land  situated 
Lane  comity,  Or.;  that  at  said  date  de- 
idant  by  reason  of  false  reqpresentations  as 
the  character  and  capabilities  of  the  land, 
1  of  which  are  particularly  set  forth  in  the 
mplalnt,  induced  plaintiff  to  purchase  the 
me  and  to  give  in  exchange  therefor  the 
rsonal  property  described  in  the  complaiut, 
id  to  execute  to  defendant  ,a  note  for  $295, 
cared  by  a  mortgage  upon  the  land  convey- 
1 ;  that  the  land  was  practically  worthless, 
id  that  upon  discovery  of  his  fraudulent 
presentations  she  tendered  bajck  to  him  a 
arranty  deed  to  the  same,  and  demanded  a 
storation  of  the  pr<^)erty  coAveyed  to  him. 
It  defendant  refused  to  accept  sudi  convoy- 
ice  or  to  restore  said  property;  that  by 
iason  of  defendant's  fraudulent  conduct  she 


has  been  damaged  In  the  sum  of  $2,500.  The 
defendant  answered,  denying  the  alleged 
fraudulent  representations,  and  asserting  the 
property  transferred  to  him  was  not  worth  to 
exceed  ?400  over  and  above  an  indebtedness 
of  $295  due  thereon.  The  answer  denied 
plalntlfTs  ownership  of  the  personal  property 
assigned  to  him,  and  alleged  that  he  conveyed 
the  land  to  one  J.  A.  Barnes,  and  that  the 
furniture  and  fixtures  were  In  the  name  of  J. 
A.  Barnes.  On  the  trial  the  plaintiff  testified 
that  she  was  the  actual  owner  of  the  proper- 
tj';  that  it  was  held  In  the  name  of  J.  A. 
Barnes ;  that  she  had  several  conversations 
.with  defendant  during  the  negotiations ;  that 
she  did  not  remember  telling  him  that  Barnes 
\*as  the  owner  of  the  furniture;  that  she 
was  trying  to  keep  her  name  out  of  it ;  that 
all  the  money  invested  in  the  lodging  house 
and  furniture  was  hers  absolutely ;  and  that 
Barnes  had  never  contributed  a  cent  toward 
its  purchase.  Barnes  testified  to  the  same 
effect — that  Mrs.  Crowder  purchased  the 
property  from  Nellie  Stacey  with  her  own 
money,  that  the  bill  of  sale  was  made  to  him 
at  plaintiff's  request,  and  that  he  held  it  as 
trustee  for  her.  De  Forest  testified  that  it 
was  listed  for  sale  in  his  office  by  Barnes, 
but  that  he  had  always  supposed  until  the  bill 
of  sale  to  defendant  was  made  out  that  plain- 
tiff was  the  real  owner  of  the  property.  The 
bill  of  sale  of  the  furniture,  etc.,  was  executed 
by  Barnes,  and  to  It  was  attached  the  follow- 
ing affidavit: 

"State  of  Oregon,  County  of  Multnomah— ss. : 
I,  J.  A.  Barnes,  being  first  duly  sworn  on  oath, 
depose  and  say  that  I  am  the  sole  and  lawful 
owner  of  the  goods  mentioned  in  the  within  bill 
of  sale,  and  that  same  are  free  from  all  incum- 
brances except  the  sum  of  $295  due  Edwards 
Company  of  the  city  of  Portland,  Oregon,  as 
set  forth  within  the  bill  of  sale.    J.  A.  Barnes. 

"Subscribed  and  sworn  to  before  me  this  ISth 
day  of  June,  1914.  Carl  J.  Wangerien,  Notary 
Public  for  Oregon." 

At  the  same  time  and  as  a  part  of  the 
same  transaction  defendant  executed  and  de- 
livered to  Barnes,  as  grantee,  a  warranty 
deed  to  the  land  described  in  the  complaint, 
and  Barnes  executed  a  promissory  note  in  fa- 
vor of  defendant  for  the  sum  of  $295,  with 
interest  at  7  per  cent,  per  annum,  payable 
three  years  after  date,  and  also  executed  and 
delivered  a  mortgage  upon  the  land  to  secure 
the  same.  Prior  to  the  commencement  of  this 
action  he  executed  a  conveyance  of  the  land 
to  plaintiff.  Upon  the  trial  there  was  a  ver- 
dict and  Judgment  for  plaintiff  for  the  sum  of 
$600  damages,  from  which  defendant  appeals. 

Geo.  C.  Johnson,  of  Portland  (Jolmson  & 
Mathews,  of  Portland,  on  the  brief),  for 
appellant  Fred  W.  Hummel,  of  Portland 
(Wilbur,  Spencer  &  Beckett,  of  Portland,  on 
the  brief),  for  respondent. 

McBRIDE!,  C.  J.  (after  stating  the  facts  as 
above).  [1 , 2]  The  testimony  as  to  the  false 
representations  and  as  to  the  value  and  ehar- 
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acter  of  the  land  Is  very  conflicting.  Plain- 
tlSTs  witnesses  place  it  all  the  way  from  a 
mere  nominal  value  up  to  not  in  excess  of 
$400,  while  defendant's  witnesses  value  it 
from  $1,000  up  to  $7,500,  including  the  tim- 
ber ;  and  this  estimate,  if  we  were  to  credit 
it,  would  indicate  that  defendant  was  badly 
worsted  in  the  trade.  On  the  other  hand  de- 
fendant's witnesses  place  a  value  as  low  as 
$300  upon  the  furniture,  etc.,  while  some  of 
plaintiff's  witnesses  place  It  as  high  as  $1,800. 
All  this  was  for  the  Jury,  and  we  are  not  per- 
mitted to  disturb  the  verdict  in  that  respect 
if  there  Is  any  evidence  to  sustain  it,  as  there 
certainly  is. 

[3]  The  principal  contention  here  centers 
around  the  admission  of  the  oral  testimony 
of  plaintiff  and  Barnes  tending  to  show  tiiat 
she  was  the  real  owner  of  the  property  traded 
to  defendant,  and  that  Barnes  was  acting  as 
her  agent.  The  testimony  does  not  disclose 
that  defendant  was  ever  informed  that  plain- 
tiff was  the  real  principal,  but  rather  that 
this  fact  was  kept  in  the  background ;  plain- 
tiff testifying,  "I  wanted  to  keep  my  name  out 
of  it."  It  is  a  familiar  rule  that  an  undis- 
closed principal  may  sue  upon  a  contract 
made  by  his  agent  to  the  same  extent  as  if  his 
relation  to  the  contract  were  known  at  the 
time  it  was  entered  Into.  2  Mechem  on  Agen- 
cy (2d  Ed.)  i  2059,  and  cases  there  cited.  It 
would  seem  logically  to  follow  that  the  un- 
disclosed principal  can  recover  damages  for 
a  deceit  practiced  upon  his  agent  in  the 
course  of  a  transaction  in  any  case  in  which 
he  would  have  a  legal  right  to  enforce  the 
contract  if  no  deceit  had  been  practiced.  But 
to  the  rules  above  announced  there  are  excep- 
tions as  firmly  supported  by  precedent  as  ar'> 
the  rules  themselves,  and  we  are  of  the  opin- 
ion that  this  case  comes  within  these  ex- 
ceptions, which  are  thus  stated  by  Mr.  Mech- 
em: 

"Sec.  2070.  Principal  cannot  sue  where  terms 
of  contract  exclude  him  or  where  contract  is 
solely  with  agent  personally.  The  right  of  the 
principal  to  sue  upon  the  contract  made  by  the 
agent  in  his  own  name  flows  from  the  fact  that 
the  agent  made  the  contract  in  reality,  though 
perhaps  this  may  have  been  unknown  to  the 
other  party,  as  the  agent  of  the  principal,  and 
by  his  authority ;  and  the  principal  is  there- 
fore entitled  to  enforce  the  contract,  not  only 
upon  the  ground  that  the  benefits  of  his  agent's 
acts  accrue  to  him,  but  also  upon  the  ground 
that  he  is  himself,  when  discovered,  liable  upon 
the  contract  to  the  other  party.  If,  however,  as 
is  competent  to  be  done,  the  other  party  has 
(1)  dealt  with  the  agent  as  beini^  in  fact  the 
principal  and  upon  terms  in  a  written  contract 
which  exclude  the  existence  of  any  other  princi- 
pal, or  (2)  with  knowledge  of  tue  agency  has 
elected  to  deal  with  the  agent  alone,  and  the 
agent  has  pledged  his  individual  credit,  there 
it  is  held  that  the  undisclosed  principal  is  not  a 
party  to  the  contract,  and  cannot  enforce  it. 
To  permit  the  principal  to  enforce  the  contract 
in  the  first  case  is  to  contradict  the  writing; 
and,  in  the  second,  to  deny  to  the  other  party 
the  benefit  of  his  choice  of  parties.  Every  man 
has  a  right  to  determine  for  himself  what  par- 
ties he  will  deal  with,  and  if  the  other  party 
has  expressly  dealt  with  the  agent,  as  the  party 
to  the  contract,  to  the  exclusion  of  a  principal, 
he  cannot  be  made  liable  to  the  prinetpal." 


Here  the  oontnct  Is  expressly  with  the 
alleged  agent  The  credit  for  the  deferred 
payment  is  extended  to  him.  His  promlasor}' 
note  is  taken  for  it,  and  his  mortgage  secures 
the  note,  and  .with  the  knowledge  and  ac- 
quiescence of  his  alleged  principal  he  annexes 
to  bis  bill  of  sale  of  the  property  an  affidavit 
in  which  he  swears  that  he  is  the  owner  of 
the  property. 
•  [4]  The  oral  evidence  offered  tended  di- 
rectly to  contradict  the  terms  of  a  written 
instrument,  and  was  inadmissible.  The  lead- 
ing English  case  on  this  subject  is  Humble  t. 
Hunter,  64  Eng.  O.  U.  Rep.  SIO.  In  this  case 
the  plaintiff  sued  the  defendant  on  a  charter 
party  executed  by  her  son,  as  her  agent,  in 
bis  own  name  without  disclosing  to  the  de- 
fendant that  he  was  such  agent.  The  con- 
tract read:  > 

"It  is  mutually  agreed  between  C.  J.  Humble, 
Esq..  owner  of  the  good  ship  or  vessel  called 
the  Ann,"  etc. 

The  court  refused  to  hear  evidence  that 
the  son  was  not  the  real  principal,  distin- 
guishing the  case  from  the.  ordinary  one-  of 
an  undisclosed  principal  suing  on  a  written 
contract,  on  the  ground  that  the  son  in  tUa 
case  expressly  stipulated  that  he  was  the 
owner  of  the  ship  and  the  principal  in  the 
transaction,  and  that,  therefore,  the  evi- 
dence contradicting  the  writing  was  inadmis- 
sible; saying,  among  other  things,  that  the 
doctrine  that  an  undisclosed  principal  may 
demand  the  benefits  of  a  contract  made  by 
his  agent  "cannot  be  applied  vbere  the  agent 
contracts  as  principal;  and  he  has  done  so 
here  by  describing  himself  as  'owner'  of  the 
ship."  The  same  rule  was  announced  by 
Mr.  Chief  Justice  Marshall  in  Graves  t.  Bos- 
ton Marine  Ins.  Co.,  6  U.  S.  (2  Crancb)  419, 
438,  2  Li.  Ed.  324,  a  case  in  equity  to  correct 
a  policy  by  reason  of  an  alleged  mistake, 
whereby  it  was  claimefd  that  the  names  of 
some  of  tlie  real  principals  had  been  omit- 
ted. See,  also,  Winchester  v.  Howard.  97 
Masa  308,  93  Am.  Dec.  93 ;  Moore  v.  Vulca- 
nite, etc,  Co.,  121  App.  Dlv.  667,  106  N.  X. 
Snpp.  398;  Darrow  v.  Home  Produce  Co.  (C. 
O.)  57  Fed.  463;  Kelly  v.  Thney  et  al.,  102 
Mo.  522,  15  S.  W.  62,  overruled  in  BfeUy  t. 
Thuey,  143  Mo.  422,  45  S.  W.  900,  by  a  di- 
vided court;  Thomas  v.  Kerr,  66  Ky.  (9 
Bnsh)  619,  06  Am.  Dec.  262 ;  Boston  Ice  Co. 
v.  Potter,  123  Mass.  28,  25  Am.  Rep.  9.  None 
of  the  cases  cited  by  plalntlfl  contradict  or 
question  the  doctrine  announced  in  Humble 
V.  Hunter,  or  in  Graves  v.  Boston,  eta,  su- 
pra, but  they  are  all  cases  where  the  alleged 
agent  has  not  afflrmaUvely  represented  him- 
self as  owner. 

[C]  Another  reason  why  plaintiff  shoold 
not  l>e  allowed  to  stand  in  the  position  of 
an  undisclosed  principal  is  that  she  stood  by 
and  allowed  Barnes  to  represent  himself  as 
prindital,  and  to  contract  and  give  his  per- 
sonal obligaticm  as  such.  As  remarked  fn 
Humble  v.  Hunter,  supra,  sa(di  a  rule  woald 
deny  to  the  other  party  the  benefit  of  his 
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oice  ot  parties.  Every  man  has  a  right  to 
tennlne  for  himself  what  parties  he  will 
al  wltb,  and  if  the  other  pajty  has  ex- 
essly  dealt  with  the'agent  as  the  party  to 
e  contract  to  the  exclusion  of  a  principal, 

cannot  be  made  liable  to  the  prindpaL 
>ston  Ice  Co.  v.  Potter,  supra.  In  order  to 
iliold  the  Judgment,  in  the  case  at  bar  we 
>uld  be  compelled  to  ignore  the  sworn  rep- 
sen  tatlon  of  Barnes,  made  with  the  acqul- 
cence  of  pljilntlfr,  that  he  was  the  owner  of 
e  furniture  described  in  liis  bill  of  sale,  as 
iW.  as  of  the  negotiable  note  and  mortgage 
Ten  by  liim,  and  to  require  defendant  to 
igate  bis  contract  with  a  person  with 
horn  he  had  no  Intention  of  contracting. 
'e  are  of  tbe  opinion  that  the  plaintiff  can- 
>t  maintain  this  action. 
[•]  It  is  furtber  contended  that  the  de- 
>nse  urged  was  that  the  plaintifl!  had  no  le- 
i\  capacity  to  sue,  and  that  such  defense 
as  in  the  nature  of  a  plea  in  abatement; 
ad,  not  having  been  so  pleaded,  it  was 
'aived.  This  contention  Is  not  sound.  The 
)mplnint  did  not  in  any  form  state  that  the 
intract  was  made  by  or  tlirough  an  agent, 
r  that  tbe  allied  misrepresentations  were 
lade  to  an  agent  of  plaintiff.  It  stated  a 
ood  cause  of  action.  The  proof  showed  a 
tale  of  facts  which,  as  we  hold,  showed 
hat  plaintiff  did  not  at  the  commencement 
f  tbe  suit  liave  any  cause  of  action.  Tbe 
act  that  defendant  traded  with  another  per- 
on  and  in  tbe  course  of  tbe  trade  made  ma- 
erlal  false  representations  to  )iim  could  not 
inder  any  circumstances  "give  plaintiff  a  l)et- 
er  writ,"  nor  enable  her  at  any  time  in  tbe 
utnre  to  prosecute  an  action.  If  A.  assaults 
i.  and  injures  him,  and  C.  brings  an  action 
lor  damages,  asserting  that  be  was  the  person 
issaulted,  and  that  fact  is  denied,  this  does 
lot  raise  an  objectioa  predicated  upon  his 
irant  of  capacity  to  sue,  but  upon  Ills  right 
1:0  recover.  There  is  a  failure  of  proof  as  to 
the  fact  of  his  being  injured.  So  here  there 
iras  no  legal  right  in  plaintiff  to  recover, 
Eind  the  nature  of  tbe  transaction  was  such 
that  sh%  could  adduce  no  legal  evidence  tliat 
she  was  tbe  person  injured.  In  Dewey  et  al. 
V.  State,  81  Ind.  173,  182,  the  court  states 
the  distinction  above  enunciated  as  follows: 

"It  is  settled  by  the  decisions  of  this  court 
that  tbe  second  statutory  cause  of  demurrer, 
namely,  'that  the  plaintiff  has  not  legal  capacity 
to  sue,  has  reference  only  to  some  legal  dis- 
ability of  the  plaintiCF,  such  as  Infancy,  idiocy 
or  coverture,  and  not  to  tha  fact  •  •  •  tliat 
the  complaint  fails  to  show,  upon  its  face,  a 
right  of  action  in  the  plaintiff." 

To  tbe  same  effect  is  Pence  v.  Aughe,  101 
Ind.  317,  and  many  other  cases.  See,  also, 
1  Corpus  Juris,  p.  28,  (  9,  where  the  role  is 
thus  stated: 

"Matter  In  abatement,  which  goes  merely  to 
defeat  or  suspend  the  present  suit,  and  does  not 
conclude  plaintiff  from  maintaining  an  action  up- 
on tbe  cause  stated,  and  which  is,  therefore,  to 
be  Mt  up  by  plea  or  answer  in  abatement,  is  to 
be  distinguished  from  matter  in  bar,  which  goes 


to  the  merits  and  shows  that  plaintiff  has  no 
cause  of  action." 

In  the  case  at  bar  the  plaintiff  having  per- 
mitted Barnes  expressly  to  contract  as  own- 
er of  tbe  property  was  forever  barred  from 
contradicting  bis  written  representations  to 
this  effect,  and  therefore  had  no  cause  of  ac- 
tion whlcli  she  could  enforce  by  an  action  at 
law. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded  to  the  circuit  court  for  proceed- 
ings not  inconsistent  with  tUa  opinion. 

MOORI3,  BEAN,  and  McOAMANT,  33., 
concur. 


HAMILTON  V.  NORTH  PAC.  S.  S.  CO. 
(Sapreme  Conrt  of  Oregon.     April  17,  1917.) 

1.  LnnTATioN  or  Actions  ®=»2(3)  —  Cause 
Abisino  in  Otiieb  State  —  Ship  on  Hiqh 
Seas. 

Under  the  rule  that  a  state's  territorial 
sovereignty  extends  to  a  vessel  of  the  state  when 
it  is  upon  high  seas,  the  vessel  being  deemed  a 
part  of  the  territory  of  the  state  to  which  It 
belongs,  an  action  by  a  resident  of  the  state  of 
Washington  for  injury  on  tbe  high  seas  on  a  ves- 
sel owned  by  a  California  corporation,  nonresi- 
dent of  Oregon,  is  governed  by  L.  O.  L.  S  26, 
as  to  time  to  sue  on  actions  arising  in  another 
state. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  7.] 

2.  Pleadino  ®=>403(1)— Allegation  or  De- 
fendant's Residencb  —  Aides  bt  Com- 
plaint. 

Defendant's  answer  in  action  for  servant's 
injury  while  employed  on  defendant's  steamship, 
alleging  that  Uie  steamship  referred  to  "is 
owned  In  California,"  and  that  defendant  "is  a 
California  corporation,"  sufficiently  alleged  non- 
residence  at  time  cause  of  action  arose  when  aid- 
ed by  allegations  of  complaint  that  defendant 
was  a  California,  corporation. 

[EM.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  §{  1343-1347.] 

3.  PixADiNo    «=>177— Reply— Admibsioh    ok 

Defendant's  Nonbesidencb. 
Plaintiff's  reply  to  defendant's  allegation 
that  it  was  a  California  corporation,  in  admit- 
ting "that  the  owner  ot  said  steamship  resides 
in  the  state  of  California,"  did  not  aomit  non- 
residence,  but  merely  admitted  the  conclusion 
which  the  law  would  draw  from  the  fact  that 
defendant  was  a  foreign  coEporation. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent.  Dig.  ii  354,  355.] 

4.  Cobpobations  «s>668(l)—FoBEion— Doing 
Business  Within  State — Pbocbss. 

A  foreign  corporation  dmng  business  within 
the  state  is  a  resident  to  such  an  extent  that 
it  is  amenable  to  process  of  state  courts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2603-2606,  2618.] 

5.  LnuTATioN  OF  Actions  €=»8S— Absence 
FBOM  State— FoBBioN  Cobpobation— "Oin 
of  the  State." 

A  foreign  corporation  maintaining  an  agent 
within  the  state  is  not  "out  of  the  state,"  within 
meaning  of  L.  O.  L.  {  16,  providing  that,  when 
a  cause  of  action  has  accrued  against  any  per- 
son who  shaU  be  "out  of  tbe  state,"  such  ac- 
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tion  may  be  commenced  within  terms  specified 
after  return  of  such  person. 

tFA.  Note.— For  other  cai^esf  see  Limitation  of 
Actions,  Cent.  T)ig.  i  463. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Out  of  the  State.] 

6.  Limitation  of  AcnoNa  ®=»2(2)— Foeeign 
.  cobpobation  —  doino  business  wlthin 

State— "Resident"— "Nonresident." 
A  foreign  corporation  is  a  "nonresident,"  al- 
though doing  business  within  this  state  within 
meaning  of  L.  O.  L.  {  26,  providing  that,  when 
artions  between  nonresidents  arising  in  another 
State  are  barred  By  statute  of  limitation  of  such 
state,  no  action  thereon  can  be  here  maintained, 
such  corporation  being  only  a  resident  of  the 
state  incorporating  it,  the  word  "resident"  not 
meaning  "one  found  within  the  jurisdiction." 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  (  5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Resident;  Nonresi- 
dent] 

7.  Limitation  of  Actions  «=5>2(3)  —  Action 
FOR  Servant's  Injury  —  Pleading  Cau- 
FOBMA  Statute  of  Limitations. 

Where  employ^,  resident  of  Oregon,  sued  his 
employer,  a  California  corporation,  for  injuries 
sustained  while  on  the  high  seas  on  a  steamship 
owned  by  employer  in  California,  the  employer 
could  plead  the  one-year  California  statute  of 
limitations  in  view  of  L.  O.  L.  |  26,  providing 
that,  when  actions  between  nonresidents  arising 
in  another  state  are  barred  by  the  statute  of 
limitations  of  such  state,  no  action  thereon  can 
be  here  maintained,  and  the  Oregon  two-year 
statute  (L.  O.  L.  {  8)  did  not  apply. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  §  7.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomab  County ;  Lawrence  T.  Harris, 
Judge. 

Action  by  H.  D.  Hamilton  against  the 
North  Pacific  Steamship  Company.  •  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

This  Is  an  action  brought  to  recover  dam- 
ages for  a  personal  injury  sustained  by  plain- 
tiff on  June  21,  1012.  Plaintiff  suffered  the 
injuries  complained  of  while  working  for  tie 
defendant  on  the  steamship  Roanoke  and 
while  the  steamship  was  on  the  high  seas. 
The  pleadings  admit  that  the  Roanoke  at 
the  time  In  question  was  owned  and  operated 
by  the  defendant,  and  that  the  defendant  Is 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  California.  This  ac- 
tion was  brought  on  the  22d  day  of  Novem- 
ber, 1913,  more  than  one  year  after  plaintiff 
sustained  his  Injuries.  The  defendant  pleads 
the  statute  of  limitations  of  the  state  of  Cal- 
ifornia as  a  defense,  and  offered  to  prove  on 
the  trial  that  under  the  California  Code  such 
an  action  as  this  must  be  brought  within  one 
year  from  the  accrual  of  the  cause  of  action. 
The  offer  of  proof  was  excluded  by  the  low- 
er court  The  Oregon  statute  of  limitations 
permits  such  an  action  as  this  to  be  brought 
at  any  time  within  two  years  after  the  ac- 
crual of  the  cause  of  action.  Section  8,  L. 
O.  L.    A 'verdict  was  rendered  for  plaintiff. 


OD  wfaldl  judgment  was  entered,  ajid  tb 
f  endant  appeals. 

F.  O.  How«ll,  of  Porfland  (WUbnr,  Sp< 
&  Beckett,  of  Portland,  oa  the  brief) 
appellant     A.  M.  Dibble,  of  Portland 
larkey,  Seabrook  te  Dibble,  of  Portlani 
the  t^ef),  for  respondent 

McCAU ANT,  J.  (after  stating  the  fbc 
above).  [1]  There  Is  but  one  questicai 
sented  by  this  appeal:  Did  tbe  lower  i 
err  In  excluding  evidence  as  to  tiie  Ca! 
nla  statute  of  limitations  ai^licable  to 
character  of  litigation ;  in  other  words, 
the  California  statute  or  the  Oregon  sti 
apply  for  the  purpose  of  fixing  the  time  f 
in  which  plaintiff  was  required  to  brlnj 
action?  It  is  elementary  and  Is  coocede 
both  parties  to  this  appeal  that  tbe  la' 
the  forum  ordinarily  determines  the 
within  which  plaintiff  must  sue.  Tbe  del 
ant  relies  wholly  on  section  28,  L.  O 
which  Is  as  follows: 

"When  the  cause  of  action  has  arisen  ii 
other  state,  territory,  or  country,  between 
residents  of  this  state,  and  by  the  laws  o 
state,  territory,  or  country  where  the  can 
action  arose,  an  action  cannot  be  mainti 
thereon  by  reason  of  the  lapse  of  time,  n 
tion  shall  be  maintained  thereon  in  this  st 

Plalntltrs  cause  of  action  arose  on  b 
a  steamship  owned  in  the  state  of  Califoi 

"Tbe  territorial  sovereignty  of  a  state 
tends  to  a  vessel  of  the  state  when  it  is  npoi 
high  seas;  the  vessel  being  deemed  a  pai 
the  territory  of  tbe  state  to  which  it  bela 
International  ITavigation  Co.  v.  Lindstrom, 
Fed.  475,  476,  60  C.  C.  A.  649,  650. 

To  the  same  effect  see  Deslions  y.  La  C 
pagnle  Generale  Transatlantique,  210  V 
95,  28  Sup.  Ct  664,  680,  52  L.  Ed.  973 : 
Dominion  Co.  v.  Gllmore,  207  U.  S.  39S 
Sup.  Ct  133,  52  L.  Ed.  264 ;  La  Bourgo 
139  Fed.  433,  438,  71  C.  O.  A.  489;  The  H 
Uton,  146  Fed.  724,  728,  77  C.  O.  A.  150; 
re  Clyde  Steamship  Co.  (D.  C.)  134  Fed. 
99;  The  B.  B.  Ward,  Jr.  (O.  C.)  17  Fed. 
459. 

This  case  therefore  stands  on  the  s 
footing  as  If  plaintiff  had  been  InJ^jrec 
the  city  of  San  Francisco. 

[2]  It  appears  that  plaintiff  is  a  cit 
and  resident  of  the  state  of  Washing 
The  case  therefore  falls  within  the  op 
tion  of  section  26  of  the  Code,  if  it  shal 
held  that  the  defendant  is  a  nonresldeni 
Oregon  within  the  meaning  of  this  sect 
The  defendant's  allegation  on  the  subjee 
its  residence  is  as  follows: 

"That  the  said  steamship  Roanoke  referre 
in  the  complaint  and  owned  by  this  defendai 
owned  in  the  state  of  California,  and  not  wi 
the  state  of  Oregon,  and  that  the  said  defeni 
is  a  California  corporation,  and  that  said  sU 
ship  is  registered  in  the  state  of  Californii 

Plaintiff  claims  that  tbia  allegation  Is 
sufficient  on  the  ground  that  It  covers 
residence  of  the  defendant  only  at  the  t 
when  the  answer  was  filed,  and  that  ti 
is  no  allegation  that  the  defendant  wa 
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resident  ot  California  when  the  cause  of  ac- 
tion arose.  In  the  respect  criticized  the  an- 
swer Is  aided  by  the  allegations  of  the  com- 
plaint.   It  is  alleged  therein: 

"That  at  all  times  hereinafter  mentioned  the 
defendant,  North  Pacific  Steamahip  Company, 
was  and  now  is  a  corporation  duly  orEanized 
and  existing  under  and  oy  Tirtue  of  the  laws  of 
the  state  of  California  and  doing  business  in  the 
state  of  Oregon,  having  an  agent  or  agents  at 
Portland,  Or. 

"That  at  all  times  hereinafter  mentioned  the 
defendant.  North  Pacific  Steamship  Company, 
was  the  owner  of,  and  engaged  in  operating  as 
a  common  carrier,  that  certain  steamship  known 
as  the  steamahip  Roanoke." 

We  think  It  sufficiently  appears  from  the 
pleadings  that  the  defendant  was  a  Califor- 
nia corporation  on  the  day  when  plaintiff 
sustained  his  injuries,  and  it  could  not  by 
any  possibility  have  becMne  an  Oregon  cor- 
poration as  the  result  of  anything  which  has 
since  transpired-  If  the  incorporation  of  the 
defendant  under  the  laws  of  California 
makes  it  a  nonretident  of  the  state  of  Ore- 
gon within  the  purview  of  section  26,  L.  O. 
L.,  the  defendant  should  have  been  permitted 
to  prove  the  California  statute  of  limitations. 

[3]  The  defendant  contends  that  the  plead- 
ings admit  that  the  defendant  is  a  nonresi- 
dent, and  that  for  this  reason  the  Judgment 
should  be  reversed.  This  contention  of  the 
defendant  is  based  upon  the  following  allega- 
tion contained  in  plaintiff's  reply: 

"The  plaintiff  admits  that  the  steamer  refer- 
red to  in  plaintiff's  complaint  was  registered  at 
the  city  of  San  Francisco,  Cal.,  and  that  the 
owner  of  said  steamer  resides  in  the  state  of 
California." 

The  foregoing  allegation  merely  admits  the 
condnsion  which  the  law  would  draw  from 
the  fact  that  the  defendant  is  a  California 
corporation.  Plaintiff  contends  that,  al- 
though the  defendant  resides  within  the  state 
of  California,  it  was  also  a  resident  of  the 
state  of  Oregon  at  the  time  when  the  cause 
of  action  arose,  as  it  was  doing  business  in 
Oregon  and  maintained  an  agent  at  Portland. 

The  allegation  of  the  complaint  above  quot- 
ed, to  the  effect  that  the  defendant  has  been 
doing  business  In  the  state  of  Oregon  and 
has  maintained  an  agent  therein,  is  sustained 
by  the  proof.  This  case  therefore  presents 
the  interesting  legal  question  as  to  whether 
a  foreign  corporation  doing  business  in  Ore- 
gon and  maintaining  an  agent  therein  is  to  be 
deemed  a  uonr«»ldent  of  the  state  within  the 
meaning  of  section  26,  I>.  O.  L. 

While  the  briefs  are  replete  with  authori- 
ties, our  attention  has  been  directed  by  the 
parties  to  only  two  cases  arising  under  facts 
substantially  identical  with  the  case  at  bar. 
One  of  these  cases,  cited  by  plaintiff,  is  Lou- 
isville Co.  V.  Pool,  72  Miss.  487,  16  South. 
753.  This  was  an  action  brought  In  Missis- 
sippi to  recover  damages  for  the  killing  of 
plalntifr's  stock  in  the  state  of  Alabamia  by 
the  defendant's  railroad.  The  defendant  re- 
lied on  the  Mississippi  statute  correspending 
to  our  secticn  26.  The  decision  is  not  is 
point,  because  the  Missisaippi  statute  is  whol- 


ly unlike  the  Oregon  statute.  It  is  confined 
in  its  operation  to  cases  of  parties  who  re- 
move from  one  state  to  another,  and  by  its 
terms  excludes  from  Its  operation  the  case 
of  a  corporation  doing  business  in  two  or 
more- states  at  the  same  time.  The  defendant 
cites  Northwestern  Ca  v.  Lowry,  20  S.  W. 
607,  14  Ky.  Law  Bep.  600.  This  case  turns 
on  a  question  of  laches,  and  what  was  said 
by  the  court  in  construing  the  Kentucky 
statute  corresponding  to  our  section  26  was 
not  necessary  to  the  decision.  Furthermore, 
the  Kentucky  legislation  is  distinguishable, 
from  the  Oregon  statute. 

[4]  It  is  settled  law  In  this  Jurisdiction 
that  a  foreign  corporation  doing  business  in 
Oregon  is  to  be  deemed  a  resident  of  Oregon 
In  such  sense  as  that  it  is  amenable  to  the 
processes  of  the  Oregon  courts,  and  a  person- 
al Judgment  may  be  secured  against  it  based 
on  the  service  of  summons  In  this  state.  Al- 
drich  V.  Anchor  C04I  Co.,  24  Or.  32,  36,  32 
Pac.  756,  41  Am.  St.  Rep.  831;  Farrell  v. 
Oregon  Cb.,  31  Or.  463,  467,  468,  49  Pac.  876. 
It  is  believed  that  these  authorities  go  no 
further  than  to  hold-  that  a  corporation  by 
transacting  business  in  Oregon  consents  to  be 
found  therein  for  the  purpose  of  service  of 
summons  upon  it. 

[5]  Section  16,  L.  O.  L.,  Is  in  part  aa  fol 
lows: 

"If,  when  the  canse  of  action  shall  accm« 
against  any  person  who  shall  be  out  of  the  state 
or  concealed  therein,  such  action  may  be  com- 
menced within  the  terms  herein  respectively  lim- 
ited, after  the  return  of  such  person  into  the 
state,  or  the  time  of  his  concealment." 

Within  the  meaning  of  this  statute  It  is 
held  that  a  foreign  corporation  Is  not  out  of 
the  state,  provided  It  maintains  an  agent 
therein  upon  whom  service  of  summons  may 
be  made.  Bums  v.  White  Swan  Co.,  35  Or. 
305,  308,  57  Pac.  637;  3  Cook  on  Corporations 
(7th  Ed.)  S  757,  pp.  2774,  2775.  The  authori- 
ties announcing  this  latter  principle  bas^ 
their  conclusions  on  the  fact  that  the  reason 
which  induced  the  Legislature  to  enact  sec- 
tion 16  aforesaid  is  Inapplicable  to  any  party 
on  whom  service  of  summons  may  be  effected 
within  tlie  state  at  any  time. 

It  is  provided  by  section  44,  L.  O.  L.,  that 
except  in  certain  cases  an  action  shall  be 
commenced  and  tried  in  the  county  in  which 
the  defendant  resides.  In  the  interpretation 
of  this  statute  it  Is  held  that  a  foreign  cor- 
poration in  a  nonresident,  and  that  it  may 
therefore  be  sued  in  any  county  in  which 
service  may  be  secured  upon  it.  Cunning- 
ham V.  fOamath  Lake  R.  Co.,  54  Or.  13,  21, 
101  Pac.  213, 1090.  The  same  conclusion  has 
be«i  reached  by  the  Idaho  court.  Boyer  v. 
Northern  Pacific  Co.,  8  Idaho,  74,  66  Pac.  ' 
826,  70  L.  R.  A.  691.  In  determining  the 
situs  of  Its  movable  personal  property  for 
purposes  of  taxation,  a  corporation  la  held 
to'  be  a  resident  of  the  Jurisdiction  which 
Incorporates  It.  Callender  Co.  v.  Pomeroy, 
61  Or.  343,  351,  122  Pac  758.  Within  the 
meaning  of  the  bankruptcy  statute  iAct  July  j 
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1,  1898,  c.  641,  30  Stat.  544)  a  corporation  ta 
a  resident  of  the  state  under  whose  laws  It 
Is  Incorporated,  and  of  no  other  state.  In  re 
Matthews  Co.,  144  Fed.  724,  729.  The  at- 
tachment statutes  of  a  number  of  the  states 
permit  the  levy  of  attachments  on  the  prop- 
erty of  nonresidents.  Within  the  meaning  of 
these  statutes  It  has  been  held  that  a  foreign 
corporation  Is  a  nonresident,  even  though  it 
Is  transacting  business  in  the  state.  South 
Carolina  Co.  v.  People's  Institution,  64  Ga. 
18,  30.  The  Missouri  court,  however,  has 
reached  a  different  conclusion  on  this  ques- 
tion of  law.  Farnsworth  v.  Tterre  Haute  Co., 
29  Mo.  75.  The  act  of  Congress  governing  the 
Jurisdiction  of  the  federal  courts  requires 
that  suits  in  which  the  jurisdiction  is  based 
on  diversity  of  citizenship  shall  be  brought 
only  in  a  federal  district  of  which  either  the 
plaintiff  or  the  defendant  la  an  inhabitant 
Witthln  the  meaning  of  this  statute  it  is  held 
that  a  corporation  Is  an  inhabitant  of  the 
state  which  incorporated  it,  and  of  no  other 
state.  Shaw  v.  Qulncy  Mining  Co.,  146  U.  S. 
444,  453,  12  Sup.  Ct.  936,  36  L.  Ed.  768;  Aver- 
Ill  V.  SoBthem  Co.  (C.  O.)  75  Fed.  736,  740. 
It  has  accordingly  been  held  that  the  Balti- 
more &  Ohio  Railroad  Company  is  not  an 
inhabitant  of  the  state  of  West  Virginia,  al- 
though It  maintains  and  operates  extensive 
lines  of  railway  therein.  Martin  v.  Balti- 
more &  Ohio  Co.,  151  U.  S..673,  676,  684,  14 
Sup.  Ct  533,  38  L.  Ed.  311.  The  federal  stat- 
utes vest  the  federal  courts  with  jurisdiction 
of  controversies  between  citizens  and  resi- 
dents of  different  states.  Within  the  mean- 
ing of  this  legislation,  a  corporation  is  deem- 
ed to  be  a  resident  of  the  state  which  incor- 
porates it  and  of  no  other.  Koshland  v.  In- 
surance Co.,  31  Or.  205,  217,  218,  49  Paa  846; 
Railroad  Co.  v.  Koontz,  104  TJ.  S.  6,  11,  12, 
26  L.  Ed.  643;  Myers  v.  Murray  (C.  G.)  43 
Fed.  696,  609, 11  L..  R.  A.  216.  The  books  are 
full  of  general  statements  in  line  with  the 
authorities  last  above  cited.  1  Cook  on  Coi> 
poratlons  (7tb  Ed.)  (  1,  p.  3,  states  the  rule 
as  follows: 

"The  domicile,  residence,  and  citizenship  of  a 
corporation  are  in  the  state  where  it  is  incor- 
porated." 

In  1  Th<Hnpson  on  Corporations  (2d  EM.)  { 
490,  p.  592,  we  find  the  following  language: 

"The  first  and  prime  rule  is  that  a  corpora- 
tion is  a  resident  or  has  its  legal  domicile  in 
the  state  or  country  by  and  under  whose  laws 
it  was  organized.  As  said  by  one  court:  'A  cor- 
poration can  exist  only  within  the  sovereignaty 
which  created  it,  although,  by  comity  it  may  be 
allowed  to  do  business  in  other  jurisdictions 
through  its  agents.  It  con  have  but  one  legal 
residence,  and  that  must  be  within  the  state  or 
•  sovereignty  creating  it.'  The  authorities  are 
practically  unanimous  on  this  proposition." 

In  1  Clark  &  Marshall  on  Private  Corpora- 
tions, I  114,  p.  362,  It  Is  said: 

"The  settled  doctrine  is  that  a  corporation,  for 
the  purposes  for  which  it  may  be  considered  a 
citizen  resident,  or  inhabitant,  is  a  citizen,  resi- 
dent or  inhabitant  of  the  country  or  state  by  or 
under  whose  laws  it  was  created  or  organized, 


and  that  It  cannot  be  a  cltisen,  resident  c 
habitant  of  any  other  ooantry  or  state. 

[I]  We  think  the  word  "nonresld 
found  In  section  28,  I*  O.  I*.  Is  to  be  t 
preted  In  the  light  of  the  anthorities 
above  referred  to. 

For  most  purposes  and  under  most  dri 
stances  It  Is  clear  that  a  corporatioii  rei 
only  In  the  state  where  It  Is  Incorpon 
If  It  transacts  business  In  another  stat 
Is  properly  held  to  be  a  resident  of  sucb 
er  state  for  purposes  of  legal  process, 
rule  Is  followed  In  order  to  prevent  th* 
tolerable  Injustice  of  authorizing  the  trar 
tlon  of  corporate  business  without   tlie 
responding  responsibility  of  answering  ^ 
in  the  jurisdiction  for  corporate   contr 
and  torts.    It  follows,  as  a  corollary,  thi 
corporation  transacting  business  wlttiin 
state,  may  plead  the  statute  of  limit* ti' 
These  exceptions  to  the  general  rule  are 
parent  rather  than  real.    The  word    "r 
dent"  in  these  authorities  means  "one  to\ 
within  the  jurisdiction."    The  word  is 
used  in  this  sense  In  section  26.    To  sust 
plaintiff's  contention  In  this  case  is  to  b 
that  every  corporation,  held  to  answer  In 
Oregon  court,  is  a  resident  of  Oregon;    : 
no  foreign  corporation  can  be  sued  In  tJ 
state  unless  It  maintains  an  agent  In  Oreg< 
Aldrlch  V.  Anchor  Coal  Co.,  24  Or.  32,  ; 
32  Pac.  756,  41  Am.  St  R«p.  831.    Section 
Is  the  concluding  section  of  the  chapter 
the  Code  on  the  subject  of  the  limitation 
actions.    The  purpose  of  the  Legislature 
enacting  the  statute  was  to  remove  any  p< 
slble  encouragement  which  might  otherirl 
be  offered  for  the  bringing  in  the  Oreg< 
courts  of  litigation  whidi  more  propnly  t 
longs  elsewhere. 

When  the  cause  of  action  arises  in  Oregc 
the  courts  of  this  state  are  a  proper  forum 
which  to  litigate  the  controversy.  Inasmu 
as  the  courts  of  this  state  exist  for  the  i 
commodatlon  of  its  citizens,  every  opportuni 
should  be  givoi  to  litigate  in  our  coui 
controversies  to  whldi  any  citizen  of  Oreg< 
is  a  party.  Section  26  permits  these  conti 
versles  to  be  litigated  In  Oregon  courts  di 
ing  the  whole  period  allowed  by  our  statu 
of  limitations.  It  Is  the  pUln  leglalatlve  1 
tent  that  controversies  arising  in  other  jnii 
dictions  between  citizens  of  other  states  sbi 
not  be  litigated  in  Oregon  courts  after  t 
causes  of  action  are  barred  by  the  statutes 
such  other  states.  It  is  contrary  to  the  po 
cy  of  the  la  w  to  encourage  the  litigation  hi  o 
courts  of  controversies  which  are  lltlgat 
here  for  the  sole  reason  that  our  statute 
limitations  is  more  liberal  than  that  of  t 
jurisdiction  In  which  the  controversy  aroi 
The  word  "resident"  as  used  in  section  ! 
Is  used  In  the  same  sense  in  which  Congn 
uses  it  In  statutes  deflning  the  Jurisdiction 
the  federal  c»urts. 

[7]  Within  this  definition  the  defendant 
a  resldmit  of  California,  plaintiff  is  a  re 
dent  of-  Washington,  and  the  cause  of  i 


Digitized  by 


Google 


Orj 


HOI/TZ  r.  OIiDS 


583 


tlon  arose  within  the  Jariadlctlon  of  Cali- 
fornia. The  case  therefore  falls  within  the 
operation  of  section  ^26,  Ll  O.  Ll,  and  the 
defendant  shoald  have  been  permitted  to 
prove  that  the  action  Is  barred  by  the  Cali- 
fornia statute  of  llmltatlona. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

McBRIDE,  C.  J.,  and  BUENETT  and 
BEI&N,  J  J.,  concur.  HARRIS,  J.,  took  no 
part  in  the  consideration  of  this  case. 


HOLTZ  et  al.  ▼.  OLDS  et  al  • 
(Supreme   Court  of   Oregon.     April  10,  1917.) 

1.  Contracts  i8=»321(4)— Agbkement  to  Pub- 
chase  Stock  —  Condition  Pbecedbnt  ' — 
Bbeaoh. 

Under  a  contract  to  puicbaae  from  defend- 
ants all  corporate  stock  owned  by  them,  "to  be 
issued  as  hereinafter  set  out,"  agreement  by 
defendants  therein  to  make  inventory  of  goods 
of  corporation  according  to  terms,  *eW  a  cove- 
nant and  ecmdition  precedent  to  payment,  breach 
of  which  entitled  plaintiffs  to  recover  money 
deposited  with  defendants. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1509-1518,  1519,  1519%,  1522.] 

2.  Contracts  9=39(1)— Aobeekent  to  Make 
Supplbmental  Aqbbehknt  —  Mebtino  or 

MiRDS. 

An  agreement  to  purchase  stock  providing 
that  purchasers  will  execute  a  supplemental 
agreement  satisfactor;  to  sellers  ^aranteeing 
purdiase,  and  that  buyers  and  said  guarantor 
on  said  agreement  will  depoeit  satisfactory  se- 
cnrity  to  be  hereafter  determined,  is  void  for 
uncertainty,  in  that  it  fails  to  specify  amount  of 
security. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  EMg.  H  10-15,  17,  18,  20] 

3.  Contracts  <®=»25  —  Agreement  to  Make 
(Contract  in  Futubb— Effect. 

An  agreement  to  make  a  contract  in  the 
future  is  not  binding,  unless  all  the  terms  and 
conditions  are  agreed  upon,  and  nothing  left 
to  future  negotiations. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cat.  Dig.  H  109-llU 

Department  1.  Appeal  from  Circuit  Court, 
Maltai<»nah  County ;  T.  J.  Cleeton,  Judge. 

Action  by  Max  Holtz  and  another  against 
William  P.  Olds  and  others.  Judgment  for 
defendants,  and  plalntlfts  appeal.  Reversed 
and  remanded,  with  directions. 

Mentioned  in  this  litigation  is  a  corpora- 
tion called  Olds,  Wortman  &  King.  For 
convenience  It  will  be  styled  the  corporation. 
The  individual  defendants  are  William  P. 
Olds,  Hardy  C.  Wortman,  and  Charles  W. 
King,  who  will  be  sPoken  of  either  as  the 
defendants  or  by  thei^  individual  surnames. 
The  dispute  between  the  parties  arises  out  of 
a  contract  in  writing  dated  March  II,  1911, 
between  the  plaintiffs  as  parties  of  the  sec- 
ond part  and  the  defendants  as  parties  of  the 
first  part,  the  execution  of  which  is  admitted. 
The  corporation  is  a  large  and  well-known 
mercantile  concern  In  Portland.  The  writ- 
ing recites: 


"That  for  and  in  consideration  of  the  sum  of 
one  dollar  ($1.00)  paid  by  the  parties  of  the 
second  part  to  the  parties  of  the  first  part,  re- 
ceipt whereof  is  hereby  acknowledged,  the  par- 
ties of  the  first  part  do  hereby  agreo  to  sell, 
assign,  transfer  and  set  over  unto  the  parties 
of  the  second  part  one-third  of  the  capital 
stoct  ♦  •  •  of  the  corporation  •  •  •  to 
be  issued  as  herdnafter  set  out,  owned  and 
controlled  by  them,  and  further  agree  to  keep 
and  perform  such  other  agreements  and  acts 
as  are  herein  sot  out" 

Provisions  are  then  made  in  the  instru- 
ment for  an  accurate  inventory  by  the  de- 
fendants of  the  stock  of  goods  owned  by  the 
corporation  as  of  July  15,  1911,  the  value  of 
which  was  to  be  determined  by  the  cost  price 
thereof,  varied  by  certain  factors  not  im- 
portant here.  The  liabilities  of  the  concern  ■ 
were  to  be  deducted,  and  the  remainder  was 
to  constitute  the  basis  for  preferred  stock 
afterwards  to  be  Issued  according  to  a  plan 
formulated  by  the  contract  for  an  Increase 
of  the  capital  stock  of  the  corporation.  The 
Instrument  then  provides  that  upon  a  satis- 
factory showing  on  or  before  July  15,  1911, 
the  date  set  for  the  transfer  of  the  property, 
that  the  plaintiffs  had  dejioslted  in  a  nation- 
al or  state  bank  In  Portland,  approved  by 
the  defendants,  a  sufficient  amount  of  cash 
or  New  York  exchange  In  escrow  to  be  paid 
or  delivered  to  the  defendants  as  the  first 
payment  required  by  the  stipulation,  "then 
and  In  that  case"  the  parUes  of  the  first  part 
would  cause  the  stock  of  the  corporation  to 
be  increased  to  $4,000,000,  divided  Into  40,- 
000  shares  of  $100  each,  of  which  $1,700,000, 
more  or  less,  divided  into  17,000  shares,  more 
or  less,  of  $100  each,  should  be  preferred 
stock,  it  being  the  Intention  to  authorize  and 
Issue  preferred  stock  for  approximately 
$200,000  in  excess  of  the  net  value  of  the 
assets  of  the  corporation.  After  providing 
details  of  the  preference  of  that  species  of 
stock  the  defendants  covenanted  that  they 
would  cause  the  corporation  to  issue  the 
same  to  its  stockholders  in  an  amount  equal 
to  the  net  value  of  the  tangible  assets  of  the 
concern  as  determined  by  the  roles  specified 
in  the  contract,  and  that  their  common  stock 
shoald  be  retired.  Then  follow  these 
clauses: 

"It  is  further  mutually  understood  and  agreed 
by  and  between  the  parties  hereto  that  after 
such  capital  stock  shall  be  issued  to  the  pres- 
ent stockholders  In  an  amount  equal  to  the  net 
value  of  tho  tangible  assets  determined  as  here- 
in provided,  that  the  parties  of  the  first  part 
for  the  considerations  herein  expressed  agree  to 
sell,  and  for  the  same  considerations  tho  parties 
of  the  second  part  agree  to  buy,  one-third  ot 
the  total  number  of  shares  of  the  preferred  stock 
held  by  the  parties  of  the  first  part  and  agree 
to  pay  for  toe  same  in  cash  or  New  Tork  ex- 
change acceptable  to  the  parties  of  the  first 
part  on  or  before  July  15,  1911,  at  one  hundred 
doUars  ($100.00)  per  share,  and  upon  such  pay- 
ment the  parties  of  the  first  part  will  cause  to 
have  delivered  to  the  parties  of  the  second  part 
certificates  representing  one-third  of  their  hold- 
ings of  preferred  stock  pr<H>erly  indorsed  accord-  ■ 
ing  to  the  by-laws  of  Olds,  Wortman  &  King. 

"It  is  further  mutually  understood  and  agreed 


t=arvr  other  cues  see  sane  topis  and  KBT-KDIIBBR  In  all  Kej-Nombend  OigasU  and  I^d«»M 
•For  opinion  on  petition  for  rehearing,  see  164  Pac.  11S4.  ni„  ,i,„fj  !-.„ 


oogle 


584 


IH 


Pacific  reporter 


(Or. 


that  the  parttee  of  the  Btcond  P*  ^3.  "S"*  *° 
and  with  the  parties  ot  the  ftf^i^'^J*^  and  each 
of  them,  that  on  or  before  the  l»tn  Qay  of  July, 
1921,  they  will  purchase  from  Raw  William  P. 
Olds,  Hardy  C.  Wortman,  and  Charles  W.  King, 
their  heirs,  executors,  administrators  or  aaaixng, 
such  preferred  stock  of  the  corporation  of  Olds, 
Wortman  &  King  as  may  be  is  the  hands  of 
said  parties,  or  either  of  them,  and  further 
agree  that  they  wUl  pay  for  the  same  at  the 
rate  of  one  hundred  and  ten  dollars  (?110.00) 
per  share,  with  all  accrued  dividends  to  date 
of  purchase. 

"The  parties  of  the  second  i>art  hereby  agree 
that  they  will  cause  to  be  made,  executed  and 
delivered  to  the  parties  of  the  first  part  a  sup- 
plemental aRTeement,  satisfactory  to  the  par- 
ties of  the  tirst  part,  guaranteeing  to  the  por- 
ties  of  the  first  part  that  the  original  issue  of 
preferred  stock  held  by  them  will  be  on  or  be- 
lore  tho  15th  day  of  July,  1921,  purchased  by 
the  parties  of  the  second  part  hereto,  as  herein 
agreed,  and  the  parties  of  the  second  part  and 
said  guarantors  on  said  collateral  agreement 
will  also  deposit  with  the  parties  of  the  first 
part  collateral  security  of  a  kind  and  character 
satisfactory  to  the  parties  of  the  first  part,  but 
to  be  hereafter  determined." 

There  are  nameroua  other  conditions  in  tbe 
Instrument  rriating  to  stock  in  another  con- 
cern held  by  the  defendants,  which  are  not 
material  to  the  decision  of  this  case.  Near 
the  end  of  the  document  appears  this  pro- 
vision: 

"It  is  further  mntnally  understood  and  agreed 
by  and  between  the  parties  hereto  that  the  par- 
ties of  the  second  part  have  this  day  deposited 
yith  the  parties  of  the  first  part  cash  or  ap- 
proved securities  to  the  amount  of  twenty  thou- 
sand dollars  ($20,000.00),  which  cash  and  ap- 
proved securities  or  the  value  thereof  up  to  tho 
amount  of  twenty  thousand  dollars  ($20,000.00) 
shall  be  forfeited  to  the  parties  of  the  first 
part  as  stipulated  damages  in  the  event  the 
parties  of  the  second  part  shall  fail  to  com- 
plete their  purchase  of  one-third  (%)  of  the 
preferred  stock  to  be  issued  as  provided  here- 
under on  or  before  the  15th  day  of  July,  1911, 
and  in  the  event  the  said  purchase  of  one- 
third  (%)  of  the  preferred  stock  shall  be  so 
completed  the  cash  this  day  so  deposited  shall 
apply  on  account  of  the  purchase  price  thereof, 
and  in  that  event  the  parties  of  tbe  first  port 
shall  allow  to  the  parties  of  the  second  part  in- 
terest on  the  ca.sh  deposited  from  the  date  of 
deposit  to  the  date  of  the  consummation  of 
this  agreement  at  the  rate  of  four  (4)  per  cent, 
per  annum." 

.The  substance  of  the  complaint  Is  that  the 
contract  was  executed,  which  Is  admitted  by 
the  defendants;  and  that  contemporaneous- 
ly therewith  the  plaintiffs  deposited  with  the 
defendants  money  and  approved  securities  to 
the  amount  of  $20,000,  to  be  applied  upon  the 
cash  payment  agreed  to  be  made  for  the 
purchase  of  one-third  of  the  preferred  stock 
of  the  corporation.  The  deposit  itself  is  ad- 
mitted. The  plaintiffs  then  say  In  substance 
that  they  were  ready,  able,  and  willing  to 
complete  the  purchase  of  one-third  of  the 
preferred  stock,  as  stated  In  the  contract, 
and  exhibited  to  the  defendants  evidence  of 
that  ability;  that  the  "defendants  did  not 
require  the  actual  deposit  of  «ald  sum  in  cash 
as  a  prerequisite  for  the  increase  of  said  pre- 
ferred stock,"  but  that  after  prolonged  nego- 
tiations they  and  the  plaintiffs  were  unable 
to  agrae  upon  the  security  contemplated  to 


insure  tbe  purchase  of  tbe  ranaininc  two- 
thirds  of  the  defendants'  holdings  of  prefer- 
red stock  on  or  before  July  15,  1021,  in  con- 
sequence of  which  the  plaintiffs  demanded 
from  the  defendants  the  return  of  the  $20,- 
000  deposited,  which  was  refused.  Judgment 
is  demanded  for  that  sum,  with  interest  from 
July  15.  1911. 

It  is  admitted  that  the  defendants  refused 
to  return  the  deiwslt,  but  otherwise,  except 
as  hereinbefore  stated,  the  complaint  was 
traversed.  Tbe  answer  states  a  supplemen- 
tal agreement  made  March  17,  1911,  admit- 
ted  by  the  plaintiffs,  reciting  the  contract  al- 
ready mentioned,  and  providing  that  the  com- 
mon stock  to  be  issued  to  the  extent  of  ^• 
300.000,  more  or  less,  on  the  increase  of  the 
capital  stock  of  the  corporation,  should  be 
transferred  to  the  plaintiffs,  and  that  upon 
the  consummation  of  the  agreement  of  March 
11,  1911,  Olds,  Wortman,  and  King  would  in 
succession  resign  as  directors  of  the  corpora- 
tion, to  be  succeeded  by  a  directorate  satis- 
factory to  the  plaintiffs.  The  answer  fur- 
ther proceeds  substantially  to  allege  the  con- 
struction placed  by  the  defendants  on  the 
original  contract,  and  to  impute  a  default 
upon  the  plaintiffs  in  that  they  refused  to 
carry  into  effect  that  portion  of  the  stipu- 
lation above  quoted  providing  for  the  execu- 
tion of  a  supplemental  agreement  guarantee- 
ing the  purchase  of  the  original  Issue  of  pre- 
ferred stock  still  held  by  the  defendants  on 
or  before  July  15, 1921,  and  to  furnish  collat- 
eral security  as  already  mentioned.  The 
answer  is  traversed  by  the  reply.  At  the 
conclusion  of  all  the  testimony  the  plaintiffs 
moved  for  a  directed  verdict  in  their  favor 
for  detailed  reasons,  which  will  be  discuss- 
ed more  fully  hereafter,  which  motioa  was 
overruled.  After  being  Instructed  by  the 
court  the  Jury  returned  a  verdict  for  the  de- 
fendants. The  plaintiffs  appealed  from  the 
ensuing   Judgment. 

R.  C.  Nelson,  of  Portland  (Beach,  Simon  A 
Nelson,  of  Portland,  on  the  brief),  for  appel- 
lants. Chris  A.  Bell,  of  Portland  (Reed  & 
Bell,  O.  W.  Fulton,  and  T.  M.  Dye,  all  of 
Portland,  on  the  brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  assign  as  errors:  (1) 
The  judgment  was  erroneous  because  the 
facts  stated  In  the  answers  are  not  sufficient 
to  constitute  a  defense;  and  (2)  the  court 
erred  in  overruling  their  motion  for  a  di- 
rected verdict.  The  principal  ground  for 
this  motion  was  that  the  contracts,  the  exe- 
cution of  which  Is  admitted,  are  void  for 
uncertainty  in  that  the  nature  of  ^he  security 
mentioned  was  left  open  for  future  deter- 
mination. 

There  is  but  little  dispute,  If  any,  about 
the  substantial  facts  of  the  case.  It  appears 
that  after  signing  the  contract  the  plaintiff 
Max  Holtz  went  to  New  fork  to  arrange  for 
funds  with  which  to  carry  out  tbe  contract, 
and  returned  to  Portland  some  time  In  June^ 
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1911.  Negotiations  were  tiien  taken  up  be- 
tween the  parties  on  the  subject  of  security 
for  the  subsequent  purchase  of  the  remainder 
of  the  defendants*  preferred  stock  yet  to  be 
Issued,  but  they  were  unable  to  agree  on 
that  feature  and  after  protracted  discussions, 
coTerlng  some  ten  days,  all  further  pro- 
ceedings were  abandoned,  and  later  on  this 
action  was  commenced. 

[1]  It  Is  disclosed  by  the  testimony  that 
aside  from  the  deposit  by  the  plaintiffs  with 
the  defendants  of  $20,000,  nothing  was  done 
by  either  perty  about  performance  of  the 
contract  after  its  execution,  except  to  en- 
gage in  fruiUess  discussions  about  the  col- 
lateral designed  to  guarantee  the  purchase 
of  the  remainder  of  the  preferred  stock  held 
by  the  defendants  prior  to  July  15,  1921.  It 
was  the  evident  intention  of  the  parties  that 
the  plaintiffs  should  purchase  all  the  holdings 
of  the  defendants  in  the  preferred  stock  of 
the  cwicem  yet  to  be  issued.  In  order  to 
arrive  at  the  ImsIs  upon  which  that  stock 
should  be  called  into  existence  It  was  neoes- 
sary  to  take  an 'Inventory  of  the  property 
of  the  concern,  value  lb  according  to  rules 
laid  down  in  th^  stipulation,  and  lastly  de- 
duct therefrom  the  liabilities  of  the  Arm. 
This  duty  rested  upon  the.  defendants,  and 
was  to  be  performed  before  the  plaintiffs 
were  required  to  make  the  first  payment 
We  note  that  tills  was  what  was  required 
to  be  paid  for  the  one-third  of  the  holdings 
of  the  defendants  in  the  preferred  stock. 
Making  the  inventory  was  necessarily  a  con- 
dition precedent,  because  without  it  there 
was  no  basis  within  the  contemplation  of 
the  contract  upon  which  the  amount  of  pre- 
ferred stock  could  be  calculated.  The  obli- 
gation Imposed  upon  the  plaintiffs  to  deposit 
the  purchase  price  of  one-third  thereof  in 
escrow  was  not  required  to  be  performed 
until  the  Inventory  had  been  taken  and  the 
net  value  of  the  assets  ascertained. 

The  next  step  In  the  process  of  perform- 
ance of  the  contract  would  have  been  to 
augment  the  stock,  and  to  deliver  the  pre- 
ferred part  thereof  to  the  stockholders  of 
the  corporation,  for  it  is  said  In  the  con> 
tract,  after  speaking  of  the  deposit  to  be 
made  In  escrow,  that  "then  and  in  that  case 
the  parties  of  the  first  part"  will  Increase 
the  capital  stock  and  distribute  the  same 
among  the  stockholders.  The  next  in  order 
of  time  was  the  purchase  of  a  third  of  what 
was  owned  by  the  defendants,  for  we  &nd 
in  the  contract  "that  after  such  capital  stock 
shall  be  issued  to  the  present  stockholders" 
the  defendants  agreed  to  sell  and  the  plain- 
tiffs to  buy  that  portion  of  the  total  number 
of  shares  of  preferred  stock  held  by  the  de- 
fendants, and  to  pay  for  the  same  In  cash 
or  New  York  exdiange  on  or  before  July 
15,  1011.  If  we  should  consider  the  agree- 
ment as  solely  for  the  purchase  of  one-third 
of  the  Btodc  the  defendants  were  clearly  in 
default  in  performance  of  their  part  of  the 
contract,  for,  after  the  execution  thereof,  the 


first  thing  to  be  done  by  them  was  the  mako 
ing  of  the  inventory  which  they  utterly  failed 
to  perform.  The  principle  fs  well  settled 
that  where  something  is  to  be  done  by  the 
first  party  before  the  other  is  called  upon 
to  act  it  Is  an  independent  covenant  to  be 
performed  before  that  other  can  be  said  to 
be  in  default.  Couch  v.  IngersoU,  2  Pick. 
(Mass.)  292;  Dey  v.  Dox,  0  Wend.  129,  24 
Am.  Dec.  137;  State  v.  Winona,  etc.,  E.  R. 
Co.,  21  Minn.  472 ;  Mill  Dam  Foundery  Co. 
V.  Hovey,  21  Pick.  (Mass.)  417;  Standard 
Gaslight  Co.  V.  Wood,  61  Fed.  74,  9  C.  C.  A. 
362.  The  plaintiffs  are  entitled  to  consider 
the  failure  of  the  defendants  to  perform 
their  part  of  the  contract  at  the  time  and 
in  the  order  required  thereby  as  a  breach  of 
the  covenant  upon  which  an  action  will  lie 
in  favor  of  the  plaintiffs  to  recover  the  money 
deposited. 

[2]  But  further,  as  stated.  If  anything  Is 
plain  in  the  contract,  it  is  that  all  parties 
Intended  Uiat  It  should  culminate  in  the 
purchase  by  the  plainUffs  of  all  the  hold- 
ings of  the  defendants  of  the  preferred  stock 
yet  to  be  issued  by  the  corporation  at  the 
latter's  behest  Confessedly,  by  the  testi- 
mony on  behalf  of  the  defendants,  the  rock 
upon  which  the  scheme  perished  was  the 
stipulation  about  the  security  to  be  posted 
guaranteeing  the  purchase  of  the  remainder 
of  their  holdings  on  or  before  July  15,  1921. 
This  was  an  integral  part  of  the  contract,  but 
it  Is  plain  that  the  writing  leaves  a  wide 
gap  between  mere  negotiations  of  the  par- 
ties and  the  actual  formalion  of  the  contract 
as  to  that  feature.  The  language  used  In 
that  respect  contemplates  that  there  shall 
be  guarantees  accompanying  the  plaintiffs  in 
the  execution  of  what  is  there  called  a  sup- 
plemental agreement.  These  imderwrlters 
are  not  specified  by  name  or  qualification  and 
imknown  though  they  were,  the  document 
required  them  to  deposit  collateral  security 
of  a  "kind  and  character  satisfactory  to  the 
parties  of  the  first  part  but  to  be  hereafter 
determined." 

Passing  the  questtcm  of  whether  a  stipu- 
lation for  satisfactory  security  is  snfflcienOy 
Heflnlte  to  be  binding,  we  note  that  there  Is 
not  a  hint  about  the  amount  of  such  security. 
Indeed,  the  quantity  thereof  could  not  be 
well  specified  In  advance,  because  at  that 
time  the  net  value  of  the  assets  of  the  oor- 
porattion  to  be  ascertained  by  the  procedure 
laid  down  in  the  contract  was  yet  unknown, 
and  consequent  upon  that  fkict  was  the  cir- 
cumstance that  the  amount  of  preferred  stock 
of  the  concern  was  not  yeb  determined,  and 
still  further,  it  was  not  di^losed  what 
amount  thereof  would  be  apportioned  to  the 
Individual  defendants.  With  all  these  fac- 
tors In  mind  it  is  plain  why  the  amount  of 
collateral  required  by  the  terms  of  the  guar- 
anteeing contract  could  not  be  stated  before- 
hand under  the  other  terms  of  the  agreement 
as  written.  That  provislan  la  therefore  void 
for  uncertainty. 
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[3]  In  St  Louis  4  S.  P.  E,  R.  Co.  y.  Gor- 
man, 79  Kan.  643,  100  Pac.  647,  28  L.  R.  A. 
(N.  S.)  637,  it  was  held  tbat  an  agreement 
to  make  a  contract  In  the  future  is  not  bind- 
ing, unless  all  the  terms  and  conditions,  are 
agreed  upon,  and  nothing  Is  left  for  future 
negotiations.  In  Butler  t.  Kemmerer,  218 
Pa.  242,  67  Atl.  332,  it  was  held  that  an  agree- 
ment must  contain  all  the  terms  nec«ssary 
to  determine  whether  the  contract  had  been 
performed  or  not;  that  price  is  aa  essential 
as  any  other  of  the  terms  of  the  stipulation, 
and  that  without  this  agreed  upon  no  con- 
tract exists.  In  United  Press  v.  N.  Y.  Press 
Co.,  164  N.  Y.  406,  412,  68  N.  B.  527,  529 
(53  L.  R.  A.  288)  Mr.  Justice  Gray,  speaking 
for  the  court,  said : 

"I  entertain  no  doubt  that,  where  work  has 
been  done,  or  artides  bare  been  furnished,  a 
recovery  may  be  based  upon  quantum  meruit, 
or  quantum  valebant;  but,  where  a  contract  is 
of  an  executory  character  and  requires  perform- 
ance over  a  future  period  of  time,  as  here,  and 
it  is  silent  as  to  the  price  which  is  to  be  paid 
to  the  plaintiff  during  its  term,  I  do  not  think 
that  it  possesses  binding  force  As  the  parties 
bad  omitted  to  make  the  price  a  subject  of 
covenant,  in  the  natnro  of  things,  it  would 
have  to  be  the  subject  of  future  agreement,  or 
stipulation,  and,  to  use  the  language  of  the 
opmion  in  Buckmaster  v.  Consumers'  loe  Co., 
5  Daly  (N.  ¥.)  313,  if  the  price  each  week  was 
to  be  by  future  agreement,  the  contract  was 
not  legally  binding  on  either  party,  as  neither 
could  be  compelled  to  agree  with  the  other." 

Other  precedents  pertinent  to  tills  point 
are  Sbepard  v.  Carpenter,  54  Minn.  133,  55 
N.  W.  906;  Sibley  v.  Felton,  156  Mass.  273, 
31  N.  B.  10;  Foot  v.  Webb,  59  Barb.  (N.  Y.) 
38;  DaytoD  v.  Stone,  111  Midi.  196,  68  N. 
W.  615 ;  Gaines  v.  Vandecar,  69  Or.  187,  116 
Pac.  721,  1122;  Jackson  v.  Alpha  Portland 
Cement  Co.,  122  App.  Dlv.  346,  106  N.  Y. 
Supp.  1052;  Somers  v.  Musolf,  86  Ark.  97, 
109  S.  W.  1173;  Edmondsou  v.  Fort,  75  N. 
C.  404.  As  stated  in  Clark  on  Contracts, 
(3d  Ed.)  p.  '52 : 

"An  agreement  to  be  finally  settled  must  com- 
prise idl  the  terms  which  the  parties  intend 
to  introduce  into  the  agreement.  An  agreement 
to  enter  into  an  agreement  upon  terms  to  be 
afterwards  settled  between  the  parties  is  a  con- 
tradiction in  terms.  It  is  absurd  to  say  that 
a  man  eaters  into  an  agreement  till  the  terms 
of  that  agreement  are  settled." 

It  Is  indeed  competent  for  parties  to  enter 
into  a  preliminary  agreement  looking  to  the 
execution  of  a  consequent  one  in  the  future. 
We  have  daily  examples  of  that  kind  in 
bonds  for  deeds  or  in  contracts  for  insnrance, 
the  policies  of  which  are  yet  to  be  issued. 
But  in  all  cases  the  minds  of  the  parties 
must  ^meet  on  the  terms  not  only  of  the 
present  convention,  but  also  as  to  those  of 
the  covenants  yet  to  be  executed.  If  this 
rule  be  not  observed  In  the  stipulation  and  a 
substantial  part  is  left  open  for  farther  set- 
tlement without  a  canon  by  which  the  subse- 
quent negotiations  may  be  controlled  there 
is  no  aggregatio  mentium  so  essential  to 
every  contract.     l>>8ted   by  this   standard, 


under  the  authoriUes  cited,  the  admitted 
document  was  void  for  uncertainty  In  a  ma- 
terial particular,  and  was  devoid  of  obliga- 
tory force  upon  the  parties.  Under  these 
circumstances,  independent  of  the  detealt  of 
the  defendants  In  falling  to  make  the  in- 
ventory mentioned,  the  plaintiffs  were  en- 
titled to  disregard  the  terms  of  the  docu- 
ment, and  to  recover  the  money  they  had 
deposited  with  the  defendants.  The  cir- 
cuit court  should  have  directed  a  verdict  In 
favor  of  the  plaintiffs  for  $20,000,  and  ren- 
dered Judgment  thereon.  Under  the  doctrine 
of  Sargent  v.  Am.  Bank  &  Trust  Co.,  80  Or. 
16,  38,  154  Pac.  759,  156  Pac.  431,  and  Cama- 
hnn  Mfte.  Co.  v.  Beebe-Bowles  Co.,  80  Or. 
124,  166  Pac  584,  the  plaintltTs  are  not  en- 
titled to  recover  interest  on  the  deposit.  The 
judgment  of  the  circuit  court  will  therefore 
be  reversed,  and  tiie  cause  remanded,  with 
directions  to  enter  a  Judgment  for  the  plain- 
tiffs against  the  defendants  for  |20,000,  to- 
gether with  the  costs  and  disbursements  of 
both  conrts. 

McBRIDB,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


In  re  RYAN'S  ESTATE. 
(Supreme  Court  of  Oregon.    April  17,  1917.) 

1.  Courts  «=3l85  —  Appeai,  fbom  Codntt 
CouBT  TO  Circuit  Cocki^Time  fob  Filiro 
Transcbift. 

L.  O.  L.  S  554,  requiring  filing  ot  transcript 
within  30  days  after  perfecting  appeal,  is  man- 
datory, and,  on  appeal  from  the  county  to  the 
circuit  court,  all  opportunity  to  confer  juris- 
diction upon  the  circuit  court  passes  with  the 
lapse  of  this  30  days  without  any  extension  of 
time  granted  before  its  end. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  «  603.] 

2.  Courts  «=»185— Time  or  Appeai,— Coostt 
Court  to  Cibodit  Codbt— Noho  Pbo  Tunc 
Order.     . 

Where  on  appeal  from  county  to  circuit 
court  transcript  is  not  filed,  as  required  by  L. 
O,  L.  i  554,  within  30  days  from  perfecting  ap- 
peal, the  circuit  court  has  no  power  to  order 
that  the  transcript  be  filed  as  of  a  date  within 
the  expired  30  days ;  the  sole  purpose  of  nunc 
pro  tunc  order  being  to  make  the  record  speak 
the  truth,  never  to  falsify  it. 

[Ed.  Note.— For  other  cases,  see  Courts.  Gent. 
Dig.  i  603.] 

3.  Courts  «=9l85  —  Apfeai,  rRou  Couirar 
Court  to  Circuit  Court  —  Vacation  of 
juooicent. 

An  appeal  from  the  county  to  the  circuit 
court  having  been  dismissed  for  failure  to  file 
transcript  in  time,  the  circuit  court  could  not  at 
a  subsec^uent  term,  without  showing  of  appel- 
lant's mistake,  inadvertence,  or  excusable  neg- 
lect, reinstate  the  cause  for  trial,  for  no  court 
has  appellate  jurisdiction  over  its  own  decrees, 
and  alter  the  term  at  which  a  decree  is  entered 
the  court's  po*er  over  the  decree  is  restricted 
to  making  the  record  conform  to  the  actual 
truth  of  what  was  done  at  term   time. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  {  603.] 

In  Banc.    Appeal  from  Circuit  Conrt  Mult- 
nomah County;   Henry  B.  McGinn,  Judge. 
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In  tbe  matter  of  the  estate  of  James  Byan, 
deceased.  From  an  order  fixing  the  fees  of 
tbe  executor  and  his  attorney,  the  executor 
appealed  to  the  circuit  court.  From  Judg- 
ment for  tbe  executor,  the  devisees  appeal. 
Judgment  set  aside,  and  cause  remanded, 
with  directions. 

The  chronology  of  this  proceeding  is  as 
follows:  June  27,  1911,  an  order  of  the 
county  court  of  Multnomah  county  was  en- 
tered In  the  matter  of  the  estate  of  James 
Ryan,  deceased,  fixing  the  fees  of  the  execu- 
tor and  of  his  attorney.  On  the  30th  of  the 
same  month  the  executor  served  his  notice 
of  appeal  and  filed  the  same  with  the  accep- 
tance thereof  with  the  clerk  of  the  court  two 
days  later.  His  undertaking  on  appeal  was 
served  and  filed  ten  days  thereafter.  The 
exceptions  to  his  sureties  were  overruled 
on  August  2,  1911.  The  next  event  was  an 
ex  parte  order  in  the  matter  by  one  of  the 
Judges  of  the  circuit  court  of  Multnomah 
county,  Or.,  made  on  July  22,  1912,  allowing 
the  transcript  on  appeal  to  the  circuit  court 
to  be  filed  as  on  August  29,  191L  A  motion 
of  April  1,  1914,  to  dismiss  the  appeal  on 
tbe  ground  that  the  transcript  was  not  filed 
within  the  time  required  by  law  was  sus- 
tained on  July  ISth  of  that  year.  On  Octo- 
ber 28,  1915,  the  executor  moved  the  circuit 
court  to  cancel  the  order  dismissing  the  ap- 
peal on  the  ground  that  the  same  was  en- 
tered through  tbe  mistake,  inadvertence,  or 
excusable  neglect  of  his  cotmsel.  No  show- 
ing, by  affidavit  or  otherwise,  appears  in  the 
record  supporting  this  motion,  but  on  March 
31,  1916,  the  circuit  court  vacated  the  order 
dismissing  the  appeal  and  reinstated  the 
cause  upon  the  docket  to  be  tried  upon  Its 
merits.  When  it  came  on  for  hearing  on 
April  6,  1916,  tbe  residuary  legatees  and  dev- 
isees objected  to  the  trial  of  the  cause  for 
several  reasons,  among  others,  because  the 
court  never  acquired  Jurisdiction  thereof, 
and  because  the  attempted  appeal  had  been 
dismissed.  The  objection  was  overruled,  and 
the  case  proceeded  to  trial  and  Judgment  in 
favor  of  the  executor,  for  an  increased 
amount  on  account  of  attorney's  fees.  The 
devisees  appeal. 

Emmons  &  Webster,  of  Portland,  for  ap- 
pellants. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  Within  10  days  from  service  of  no- 
tice of  the  appeal  the  appellant  must  serve 
and  file  his  undertaking  on  appeal  with  tbe 
clerk  of  tbe  court.  Within  5  days  thereafter 
exceptions  to  the  sufficiency  of  the  sureties 
must  be  filed  or  be  considered  waived.  The 
appeal  is  deemed  effective  from  the  expira- 
tion of  the  time  allowed  for  exceptions  to 
the  sureties  or  the  overruling  of  such  objec- 
tions.   L.  O.  li..  660. 

[1, 2]  We  find  the  foUowlng  In  section  684, 
li.0.  U: 


'  "Upon  the  appeal  being  perfected,  the  appel- 
lants shall,  witbin  thirty  days  thereafter,  file 
with  tbe  clerk  of  the  appellate  court  a  tran- 
script or  such  an  abstract  as  the  rules  ot  the 
appellate  court  may  require,  of  so  much  of  tbe 
record  as  may  be  necessary  to  intelligibly  p/e- 
sent  tbe  queations  to  be  decided  by  the  appellate 
tribunal,  together  with  a  copy  of  the  judgment 
or  decree  appealed  from,  the  notice  of  appeal 
and  proof  of  service  thereof,  and  of  the  under- 
taking on  appeal;  and  thereafter  the  appellate 
court  shall  nave  jurisdiction  of  the  cause,  but 
not  otherwise^    •    ♦    •  •» 

It  will  be  noted  that  tbe  appeal  became 
perfect  on  August  2,  1911,  the  date  when  the 
exceptions  to  the  sufficiency  of  the  sureties 
were  denied.  In  order  to  confer  Jurisdiction 
upon  the  circuit  court,  the  transcript  should 
have  been  filed  within  30  days  thereafter,  as 
required  by  section  664,  U  O.  L.,  or  at  least 
by  September  1st  of  that  yfar.  With  the 
lapse  of  this  30  days  without  any  extension 
of  time  granted  before  its  end  passed  ail 
opportunity  to  confer  Jurisdiction  upon  the  . 
circuit  court  The  order  of  July  22,  1912, 
directing  that  the  transcript  be  filed  ns  of  a 
date  in  the  previous  year,  was  utterly  void 
and  of  no  effect  It  was  In  the  nature  of  an 
order  nunc  pro  tunc,  concerning  which  Mr. 
Justice  Bean  very  pithily  said  In  Grover  v. 
Hawthorne,  62  Or.  75,  116  Pac.  100, 121  Pac. 
807: 

"When  a  judgment  has  been  actually  rendered 
or  an  order  made  by  the  court  which  is  entitled 
to  be  entered  of  record,  but.  owing  to  the  mis- 
prision of  the  clerk,  has  not  been  so  entered,  the 
court  may  order  the  entry  to  be  made  nunc  pro 
tunc.  But  it  is  not  the  function  of  the  court  to 
create  an  order  now,  which  ought  to  have  been 
passed  at  a  former  time.  In  ordering  an  entry 
made  nunc  pro  tunc,  not  one  jot  or  tittle  should 
be  added  to  or  taken  from  tbe  original  judg- 
ment." 

[3]  If  it  was  not  true  that  the  tran8crlt>t 
was  filed  within  30  days  after  perfection  of 
the  appeal,  no  order  of  the  court  can  make  it 
true.  The  sole  purpose  of  a  nunc  pro  tunc 
order  Is  to  make  the  record  speak  the  truth, 
never  to  falsify  It.  Stlli  further,  after  hav- 
ing dismissed  the  appeal  on  July  13,  1914, 
the  term  at  which  It  was  made  having  laps- 
ed, and  there  being  no  showing  In  the  matter 
of  mistake,  Inadvertence,  or  excusable  neg- 
lect on  the  part  of  the  appellant  or  of  hla 
counsel,  tbe  court  could  not  rightly  make  the 
order  of  March  81,  1916,  reinstating  the 
cause  for  trial.  During  the  term  at  which 
it  was  rendered  a  court  of  record  may  change 
its  Judgment  under  proper  circumstances  not 
disclosed  here ;  but  beyond  the  term  there  Is 
no  sancitlon  for  anything  more  than  to  make 
the  record  conform  to  the  actual  truth  of 
what  was  done  at  term  time.  No  court  has 
appellate  Jurisdiction  over  Its  own  decrees. 

This  court  has  very  often  held  that  a  fail- 
ure to  file  the  transcript  within  the  time 
provided  by  law'  or  within  an  enlargnnent 
thereof  by  an  order  made  before  the  expira- 
tion of  the  legal  period  will  prevent  the  Ju- 
risdiction of  the  court  from  attaching.  Cita- 
tion of  tbe  precedents  wcmld  be  platitudinous. 
Tbe  statute  Is  plain  and  mandatory  beytnid 
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the  ne«d  of  construction  wben  It  says  the 
transcript  must  be  filed  within  30  days  after 
the  perfection  of  the  appeal,  "and  thereafter 
the  appellate  court  shall  have  Jurisdiction  of 
the  cause,  but  not  otherwise." 

The  <ircult  court  was  utterly  without  Ju- 
risdiction to  hear  the  cause  on  appeal.  Its 
judgment  Is  therefore  void,  and  must  be 
set  aside  and  held  for  naught  The  cause  is 
remanded,  with  directions  to  the  circuit  court 
to  dismiss  the  appeal  from  the  decree  of  the 
county  court. 

GOLDEN  ROD  MILLING  CO.  y.  CONNELL. 
et  al. 

(Supreme  Court  of  Oregon.     April  24,  1917.) 

1.  Plxadiivo  1^261  —  Chanoe  of  Case  — 
Amendment, 

Where  original  answer  set  up  defense  of 
violation  of  Bulk  Sales  Law  (L.  O.  L.  |§  6060- 
6072),  the  court  had  no  power,  under  L.  O.  Ij. 
$  102,  to  allow  defendant  to  file  an  amended 
answer  after  trial,  alleging  actual  fraud  in  the 
transfer;  that  being  a  material  alteration  not 
allowable  at  such  time. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  U  7»4-«00.] 

2.  Pbaudulent  Convetances  9=343(1)  — 
SAT.B8  IN  BtjUC— LIABILITT  OP  Btjteb— Fix- 
TUBES— Statute. 

Tools  and  machinery  in  mill  purchased  by 
plaintiff  in  1011,  are  not  subject  to  execution 
to  satisfy  a  subsequent  judgment  secured  by 
creditor  against  seller,  although  no  notice  was 

Sven  of  the  transfer;  the  Bulk  Sales  Law  (L. 
.  L.  i  6069  et  seq.)  before  amendment  in  1913 
(Uiws  1913,  p.  637)  not  applying  to  that  class 
o(  property. 

[Ed.  Note.— Pop  other  cases,  see  EVauduIent 
Conveyances,  Cent  Dig.  §{  96,  09, 100.) 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;    Wm.  Galloway,  Judge. 

Suit  by  the  Golden  Rod  Milling  Company, 
a  corporation,  against  Joseph  Connell  and 
Tom  M.  Word,  Sheriff.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
and  judgment  entered  for  plaintiff. 

This  is  a  suit  to  restrain  proceedings  under 
a  writ  of  execution.  The  substance  of  the 
complaint  Is  that  on  February  20,  1914,  de- 
fendant Joseph  Connell  obtained  a  judgment 
against  Acme  Mills  Company,  Incorporated, 
a  corporation,  for  a  total  of  about  $5,800, 
and  on  April  15,  1914,  the  defendant  sheriff 
attempted  to  levy  upon  certain  tools  and 
machinery  In  plaintiff's  mill  and  then  used 
by  It  In  the  manufacture,  of  cereal  break- 
fast foods;  that  the  sheriff  placed  a  care- 
taker over  such  property  and  left  the  same 
In  place  as  installed  and  operated  In  plain- 
tiff's mill,  but  that  defendants  now  threaten 
to  tear  out  such  machinery  and  appliances 
and  remove  the  same  for  sale  under  said 
execution.  It  is  then  alleged  that  the  claim 
of  defendant  ConneU  is  substantially  to  the 
effect  that  the  property  attempted  to  be  lev- 
ted  upon  was  formerly  a  part  of  the  plant 
and  property  operated  by  th©  .Acme  Mills 


Company,  whldi  sold  and  transferred  It  to 
Acme  Mills  Company,  Incorporated,  some 
time  in  the  year  1910;  that  thereafter  in 
1911,  the  latter  sold  the  same  to  plaintiff; 
and  that  he  contends  that  It  is  the  property 
of  the  Acme  Milla.  Company  and  the  Acme 
Mills  Company,  Incorporated.  Then  follow 
allegations  of  irrqiarable  Injury  and  of  ab- 
solute ownership  and  possession  in  plalntifl 
for  more  thjan  three  years,  and  a  prayer  for 
a  perpetual  injunction.  After  some  admis- 
sions and  denials,  the  defendants  set  up  an 
affirmative  answer,  wherein  they  tdeaded  the 
judgmoit  of  the  defendant  Connell  against 
the  Acme  Mills  Company  and  the  Acme  Mills 
Company,  Incorporated;  the  Issuance  of  the 
execution;  end  that  the  sheriff  levied  upon 
the  property  described  in  the  cmnplatnt  by 
taking  It  into  his  posseesion.  It  is  thai  al- 
leged that  the  sale  of  the  property  levied  up- 
on was  made  in  violation  of  the  Bulk  Sales 
I^w,  by  reason  of  the  fact  that  it  was  ^- 
fected  without  notice  to  the  defendant  Con- 
nell, who  was  at  the  time  a  creditor  of  the 
Acme  Mills  Company  to  the  extent  of  the 
judgment  afterward  obtained.  On  December 
IS,  1014,  the  cause  was  tried,  and  on  Feb- 
ruary S&,  1915,  Urn  oourt  made  and  filed 
findings  of  fCict  and  conclusions  of  law,  and 
on  the  same  day  defendants  filed  an  amend- 
ed answer,  containing  a  second  farther  and 
separate  answer,  which  alleged  actual  fraud 
In  the  transfer  of  the  property  from  the 
Acme  Mills  Company,  Incorporated,  to  the 
plaintiff.  On  March  25,  1915,  a  decree  was 
entered  In  fBvor  of  defendants,  tr<nn  which 
plaintiff  appeals. 

Thoe.  G.  Greene,  of  Portland  (Bauer  ft 
Greene  and  A.  H.  McCnrtaln,  of  Portland,  on 
the  brief),  for  appellant  Chester  A.  Shep- 
pard,  of  Portland  (Sheppard  &  Brodc,  of 
Portland,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  sole  issue  upon  whidi  the 
trial  of  the  cause  was  based  was  the  ques- 
tion as  to  whether  or  not  the  sale  of  the 
property  in  question  had  been  made  tn  vio- 
lation of  the  statute  known  as  the  "Bulk 
Sales  Law."  After  trial  the  defendants 
sought  to  set  up  the  additional  defense  of 
actual  fraud  in  the  transfer.  This  they 
were  not  entitled  to  do,  and  the  trial  court 
bad  no  power  to  permit  such  amendment 
Section  102,  L.  O.  L.;  Foste  v.  Standard  Ins. 
Co.,  26  Or.  449,  88  Pac.  617;  Carnahan  Mffe. 
Co.  V.  Beebe-Bowles  Co.,  80  Or.  124,  156 
Pac.  684. 

[2]  We  come  then  to  a  consideration  of 
the  defendants'  right  to  prevail  under  the 
provisions  of  the  Bulk  Sales  Law.  It  will 
be  remembered  that  the  sale  Involved  in  this 
controversy  occurred  In  1011,  before  the 
amendment  of  that  statute.  The  original 
law   (section   6069   et  seq.,   L.  O.   L.)   was 
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amended  In  1013  (Laws  1913,  p.  (AT),  and  It 
has  since  been  held  by  tbis  court  that  prop- 
erty of  the  character  described  In  the  com- 
plaint was  not  affected  by  the  act  prior  to 
Budi  amendment  Rice  v.  West,  80  Or.  640, 
157  Pac.  1106.  Consequently,  under  the  Is- 
sues upon  which  the  cause  was  tried,  the 
plaintiff  was  entitled  to  the  relief  sought 
The  decree  will  therefore  be  reversed,  and 
one  entered  here  hi  accordance  with  the 
prayer  of  the  comj^aint 


McpRIDE,    O.    J.,    and 
HARRIS,  JJ^  concur. 


BDRl«rBm    and 


McOOY  T.  THOMPSON. 
(Supreme  Court  of  Oregon.    May  1,  1&17.) 

1,  Dedication  <8=»1— Common  Law. 

Common-law  dedications  may  be  either  ex- 
press or  implied. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {«  8,  10-12.] 

2.  DBDICATION  <8=>.'54r-STATUT0BY. 

A  statutory  dedication  generally  operates  as 
a  grant 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {{  96,  97.] 

8.  Dbotcation  «=»28— What  OoNarrnjTES. 

An  unsuccessful  attempt  at  statutory  dedi- 
cation of  a  street,  If  followed  by  sales  accord- 
ing to  the  plat  may  result  in  a  completed  com- 
mon-law dedication. 

[Ed.  Note.— For  other  cases,  see  Dedicatioo, 
Cent  Dig.  i  61.] 

4.  Dedication  ©soIS^Inobnt. 

The  dedicator's  intent  is  the  basis  of  all  dedi- 
cations and  in  statutory  dedications  is  generally 
shown  by  the  plat  and  writing. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {  13.] 

5.  DSDICATION  ©=»15— COUMON  LAW— Lntbnt. 

In  common-law  dedications,  the  dedicator's 
Intent  is  gathered  from  hia  acts  and  conduct 
and  what  he  said  in  making  the  dedication. 

[EA.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  IS.] 

6.  Dedication  €=>51  —  What  CoNsnTCTBB 
— PliAT— "Stbbkt." 

The  intent  to  dedicate  a  "street"  40  feet 
wide  is  clearly  indicated  where  the  plat  con- 
tains the  words  "street  forty  ft.  wide. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  95} 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Street] 

7.  Dedication  ^s>8i— Nkcessitt  ov  Accept- 

ANCB. 

Neither  a  formal  acceptance  by  the  county 

nor  the  immediate  opening  and  improvement  of 

a  street  is  essential  tb  an  irrevocable  dedication. 

[Ed.  Note. — Vm  other  cases,  see  Dedication, 

Cent  Dig.  U  64,  66.] 

8.  Dedication  <3=»19(B)— What  CoNsnTtrrEs 
—Sale  of  Lots. 

A  landowner's  action  in  filing  a  plat  contain- 
hig  the  words,  "street  forty  ft  wide,"  and  sell- 
ing lots  according  to  such  plat,  constitutes  a 
completed  dedicatioo. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  ff  36,  46.] 


9.  r>EDtCATION   «s»49— PxasORB  BOTTWD  BY. 

A  completed  street  dedication  binds  the 
dedicator's  sueceBSors  in  interest 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  114.] 

10.  Advebse  Possession  «S360(6)— Stbbets— 
Hosnus  H01.DINO. 

The  IndoBure  of  a  part  of  a  street  for  some 
17  years  does  not  establish  title  by  adverse  poi». 
session  under  the  10-year  statute,  where  the 
holding  was  permissive  except  for  the  last  6 
yeara 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  303-^06.] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;    Wra.  Galloway,  Judge. 

Injunction  suit  by  Alice  McCoy  against 
B.  A.  ^ompaon.  Decree  for  defendant  and 
plaintiff  appeals.     Reversed. 

Alice  McOoy  is  prosecuting  this  suit  in  an 
attempt  to  enjoin  B.  A.  niompson  from 
Inclosing  and  occupying  a  strip  of  land  40 
feet  In  width,  whl<&  the  latter  claims  to 
own  and  the  former  asserts  Is  a  street  The 
controversy  arises  out  of  the  platting  of  an 
addition  to  the  unincorporated  town  of  Mill 
Clt7.  H.  J.  Hadley  owned  a  considerable 
tract  of  land,  which  was  bounded  on  the 
south  by  the  Santiam  river.  Hadley  platted 
the  south  end  of  the  tract  and  left  the  re- 
minder unplatted.  The  plat  delineates  12  lots 
arranged  in  a  single  row  extending  east  and 
west  with  lot  1  as  the  east  end  of  the  row. 
All  the  lots  except  lot  No.  4  are  100  feet 
deep,  and,  with  the  exception  of  lot  No.  4, 
all  have  a  frontage  of  60  feet  on  Front  street 
The  Santiam  river  pursues  a  westerly  course, 
and  the  entire  space  between  the  north  bank 
of  the  Santiam  river  and  the  frontage  of  the 
12  lots  is  labeled  Front  street  In  brief,  the 
plat  portrays  a  row  of  12  lots  facing  Front 
street  which  runs  east  and  west,  and  is 
parallel  with  and  next. to  the  Santiam  river. 
While  the  plat  does  not  expressly  state  that 
it  Is  drawn  to  a  scale,  it  nevertheless  ap- 
pears to  have  been  so  drawn. 

The  land  in  controversy  adjoins  lot  No.  1 
on  the  east  It  will  be  recalled  that  lot  No.  1 
Is  the  east  end  of  the  row  of  lots.  A  single 
line  Is  drawn  on  the  plat  to  the  east  of, 
parallel  with,  and  approximately  the  same 
length  as  the  east  side  line  of,  lot  No.  1. 
The  open  space  between  this  single  line 
and  the  east  side  of  lot  No.  1  is  labeled  thus : 
"Street  40  feet  wide  bears  north."  The 
plat  contains  the  caption:  "Hadley's  Addi- 
tion to  Mill  City."  The  plat,  together  with 
a  writing  signed  by  Hadley  and  a  Jurat 
signed  by  a  notary  public,  was  recorded  on 
February  14,  1889,  by  the  county  recorder. 
The  Vfrtting  signed  by  Hadley  is  here  set  out : 

"Hadley's  Addition  to  Mill  City.  Laid  out  on 
my  land  Feb.  1,  A.  D.  1889.  The  southeast  cor- 
ner of  lot  No.  1  is  on  the  north  side  of  the  San- 
tiam river  47  links  north  and  three  chains  and 
ten  links  west  of  the  N.  W.  comer  of  the  Mill  lot, 
of  the  Snntiam  Lumbering  Company,  which  N. 
W.  comer  aforesaid  is  on  the  W.  side  of  sec- 
tion 30  T.  9  S.  B.  3  R  Wll.  Mer.     The  k>tB 


4|=i»For  othtf  eases  see  sa&ie  toplo  snd  KET-NCUBBR  la  all  Ker-Numbered  Dlsesto  and  Indexes 


Digitized  by 


Google 


590 


164  PACIFIC  REPOBTEB 


(Ot. 


are  tfO  by  100  f«et  and  the  fint  thr«e  are  to  the 
oardinal  pointB,  No.  4  ia  fractional  64  feet  next 
to  the  riTer  and  34^  feet,  back  end.  The  aoutb 
ends  of  lots  4  to  12  bare  a  bearing  N.  73°  2r 
W.  and  their  sides  are  at  right  angles  thereto 
or  N.  16°  58*  E.  100  feet.  Front  street  oc- 
cupies all  the  land  between  the  lots  and  the 
river  not  more  than  50  feet,  situated  in  Marion 
county,  state  of  Oregon.  I  herewith  submit 
this  plot  and  description  for  record." 

The  Jurat  bears  date  February  4, 1889,  and 
reads  thus: 

"Personally  came  before  me  a  notaij  public 
in  and  for  Uie  aforesaid  county  and  state,  the 
above-named  H.  J.  Hadley,  to  me  personally 
known  to  be  the  identical  person  who  signed  this 
instrument  and  who  acknowledged  to  me  that  he 
executed  the  same  freely  and  for  the  uses  and 
purposes  therein  mentioned." 

The  plaintiff  owns  lot  No.  1,  and  she  traces 
her  title  through  mesne  conveyances  to  a 
deed  made  by  Hadley.  Under  date  of  April 
18,  18S9,  Hadley  conveyed  by  warranty  deed 
to  Angus  Scott  Shaw  "Lot  No.  1  one  in  block 
No.  1  one  In  Hadley's  addition  to  Mill  City 
in  the  county  of  Marion  and  state  of  Oregon 
as  it  appears  on  the  recorded  plat  of  said 
Hadley's  addition  to  Mill  City  In  the  record- 
er's office  at  Salem  In  said  Marion  county." 
Shaw  and  his  wife  moved  on  lot  No.  1  In 
1889  and  lived  there  until  1899,  when  tbey 
sold  the  property  and  moved  away.      > 

The  defendant  claims  title  to  the  disputed 
land  by  virtue  of  a  deed  from  James  M. 
Wads  worth,  who  bad  previously  purchased 
from  Hadley.  On  April  29,  1904,  Wadsworth 
received  from  Hadley  a  deed  describing  106 
acres  and  also  lands  described  thus : 

"The  north  half  (%)  of  the  southeast  quarter 
of  section  thirty  (30)  in  township  nine  (9) 
so\ith  of  rnnee  three  {3)  east,  except  Hadley's  ad- 
dition to  Mill  City." 

Subsequently,  on  March  27,  1915,  Wads- 
worth  executed  and  delivered  to  the  defend- 
ant a  warranty  deed  for  lands  described  by 
metes  and  bounds  Including  the  disputed 
tract  as  well  as  other  land. 

At  some  time  after  he  purchased  lot  No. 
1,  probably  about  1893,  Shaw  went  to  Hadley 
and,  accorising  to  the  testimony  of  the  latter : 

"He  asked  me,  if  I  remember  aright,  if  I 
thought  there  would  be  any  objection,  or  if  1 
objected  to  him  putting  a  garden  in  there,  and 
ns  near  as  I  can  remember  the  answer  I  gave 
him  that  I  had  no  objections  if  nobody  else  had." 

Shaw  constructed  a  fence  across  the  south 
end  of  the  40-foot  strip  on  the  north  line 
of  Front  street,  but  he  also  provided  a  gate 
so  that  a  team  and  wagon  could  be  driven 
in  or  out  of  the  Indosure.  This  fence  and 
gate  were  maintained  continuously  until 
about  1910,  when  both  the  fence  and  gate 
were  torn  down  and  removed.  During  the  en- 
tire period  beginning  with  about  1893  and  end- 
ing with  about  1910,  Shaw  and  his  successors 
used  part  of  the  40-foot  strip  for  garden 
purposes.  The  disputed  strip  remained  open 
and  unlnclosed,  or  as  one  witness  said,  "It 
lay  as  waste  land"  from  1910  until  July, 
1914,  when  the  defendant  rented  the  dis- 
puted land  fl'om  Wadsworth,  erected  on  it 
a  tent,  In  wbidi  he  has  since  lived,  and  Im- 


doeed  It  by  oonstmcting  a  fence  aloos  tbe 
north  line  of  Front  street.  After  Thompson 
acquired  his  deed  in  1915,  be  daimed  that  he 
was  the  owner  of  the  40-foot  atrip,  and 
denied  that  the  plaintiff  or  tbe  public  liad 
any  right  to  enter  upon  tbe  diq>uted  premis- 
es. The  alleged  street  is  of  no  direct  beoeflt 
to  any  persons  except  the  plaintiff,  J.  W. 
Jackson,  who  owns  land  immediately  to  the 
east,  and  possibly  one  other  person.  Some 
of  tbe  witnesses  averred  and  others  denied 
that  tbe  strip  had  been  regarded  by  tbe  paMlo 
as  a  street.  Two  witnesses  in  addition  to 
the  plaintiff  and  her  husband  testified  tbat 
they  had  used  the  premises  as  a  street  with- 
out asking  permission  from  any  one;  but 
Wadsworth  insisted  that  the  witnesses  first 
obtained  permission  from  him.  No  part  of 
the  disputed  strip  has  ever  been  improved 
as  a  road  or  street  and  no  public  officer  has 
ever  asserted  or  exercised  control  over  it. 

The  complaint  avers  that  Hadley  dedicated 
the  land  as  a  street  Tbe  answer  denies  the 
alleged  dedication,  and  avers  that  the  defend- 
ant and  his  predecessors  have  had  adverse 
possession  for  the  requisite  period  of  time. 
The  trial  court  found  that  the  land  had 
never  been  laid  off  or  platted  as  a  street,  and 
that  tbe  defendant  owned  tbe  premises  in 
fee  simple.  The  decree  followed  the  finding, 
and  the  plaintiff  appealed. 

W.  H.  Trlndle,  of  Salenx  (C.  Z.  RandaU, 
of  Salem,  on  the  brief),  for  appellant.    John 
H.  McNary,  of  Salem  (L.  M.  Curt,  of  Albany, 
and  McNary  &  McNary,  of  Salem,  on  the  . 
brief),  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Although  the  plaintiff  contends  tliat 
a  street  extends  from  Front  street  for  a  dis- 
tance of  160  feet  or  60  feet  beyond  the  rear 
or  north  end  of  lot  No.  1,  yet,  since  there  is 
no  evidence  to  sustain  a  finding  that  a  street 
extends  farther  than  100  feet,  or  the  length 
of  lot  1,  we  shall  confine  our  attention  to  tbe 
question  of  whether  a  street  40  feet  wide  ex- 
tends from  Front  street  along  tbe  east  side 
of  lot  No.  1.  If  Hadley  dfd  not,  by  bis  acts 
and  conduct,  dedicate  tbe  disputed  strip  as 
a  street,  then  plaintiff  cannot  prevail,  and 
therefore  tbe  first  inquiry  Is  whether  tb«« 
was  a  dedication. 

The  inquiry  will  not  be  influenced  by  tbe 
parol  testimony  given  by  Hadley  to  the  effect 
that  be  intended  to  dedicate  the  land  as  a 
street.  We  do  not  undertake  to  determine 
whether  that  testimony  was  competent  since 
It  Is  in  no  wise  necessary  to  a  decision  at 
this  suit;  and,  while  there  is  a  contrariety  of 
Judicial  opinion  concerning  that  character  of 
evidence,  we  content  ourselves  by  merely 
noting  some  of  the  relevant  authorities  and 
assuming  that  the  evidence  Is  Incompetent 
Hobson  V.  Montelth,  15  Or.  251,  256,  14  Pac. 
740;  Spencer  v.  Peterson,  41  Or.  257,  260.  68 
Pac.  519,  llOS;  1  ElUott  on  Roads  and 
Streets  (3d  Ed.)  i  ITS;   Los  Aofelea  t.  Uc- 
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CoUum,  156  Cal.  148, 108  Pac.  914,  23  h.  H.  A. 
(N.  S.)  37& 

[I,  I]  Dedications  are  of  two  general 
kluds;  statutory  and  common  law.  Nodlne 
T.  Union.  42  Or.  613,  616,  72  Pac.  582.  Com- 
mon-law dedications  may  either  be  express  or 
Implied.  1  Elliott  on  Roads  and  Streets  (3d 
Ed.)  S  133.  G«ierally  by  reason  of  the  terms 
of  the  statute,  a  statutory  .dedication  op- 
erates as  a  grant  8  R.  C.  L.  p.  897.  Some 
authorities  declare  that  common-law  dedica- 
tions always  operate  uixjn  the  principle  of  an 
estoppel,  while  others  go  no  further  than  to 
say  that  such  a  dedication  Is  of  Itself  a  dis- 
tinctive common-law  doctrine  based  upon 
principles  analogous  to  those  underlying  es- 
toppels. The  theory  usually  accepted  Is: 
That  to  reclaim  land  would  be  a  violation  of 
good  faith  to  the  public  and  to  those  who 
have  acquired  private  property  with  the  ex- 
pectation of  enjoying  the  use  contemplated  by 
the  dedlcatl<m ;  and  in  case  of  the  sale  of  a 
lot  with  reference  to  a  plat  there  Is  the  add- 
ed feature  that  an  easement  Indicated  by  the 
plat  constitutes  a  part  of  the  consideration 
passing  to  the  purchaser.  8  It.  C.  L.  p.  906 ; 
13  Cya  437;  1  Elliott  on  Boads  and  Streets 
(3d  Ed.)  S  125. 

[S]  Upon  examination  ^f  the  writing  ac- 
companying'the  plat  it  will  t>e  observed  that 
there  are  no  words  of  grant,  and  although 
Front  street  is  mentioned,  no  direct  reference 
Is  made  to  any  other  street.  Obviously  it 
was  the  pnrpoM  of  Hadley  to  comply  with 
the  requirements  at  that  time  exacted  by  the 
statute.  The  writing  Is  not  in  the  form 
usually  adoptc^a,  and  it  may  well  be  the  sub- 
ject of  debate  as  to  whether  it  conlrtltutes  a 
perfMt  statutory  dedication.  We  do  not  at- 
tempt to  decide,  however,  whether  the  plat 
and  writing  as  recorded  produced  a  statutory 
dedication;  but,  for  the  purposes  of  this  dls- 
coasion  we  shall  assume,  without  deciding, 
that  a  statutory  'dedication  was  not  effected. 
An  unsuccessful  attempt  to  dedicate  land 
under  a  statute  if  followed  by  sales  with 
leterence  to  the  plat  may  result  in  a  com- 
pleted common-law  dedication.  8  B.  C.  L. 
803,  897;  13  Gyc.  441;  1  Elliott  oa  Roads 
and  Streets  (3d  Ed.)  f  124. 

[4, 1]  The  intent  of  the  dedicator  is  the 
foundation  and  life  of  all  dedications,  and 
the  Intent  must  be  clearly  manifested. 
Where  the  dedication  is  statutory  in  char- 
acter, the  plat  and  writing  generally  furnish 
the  means  by  which  to  ascertain  the  intent, 
and  these,  like  all  other  writings,  must  be 
construed  by  the  terms  contained  in  them. 
In  the  case  of  a  common-law  dedication,  the 
Intent  is  to  be  determined  from  what  the 
dedicator  said  In  making  the  dedication  and 
by  his  acts  and  conduct;  and  the  rule  of 
construction  Is  to  give  efTect  to  the  intent 
manifested.  Christie  v.  Bandon,  162  Pac. 
248;  Carter  ▼.  PorOand,  4  Or.  340,  343; 
Lewis  V.  PorUand,  25  Or.  133,  134,  35  Pac. 
256,22UB.A.73e.42Am.St.  Bep.  772; 


Kuck  ▼.  Wakefield,  68  Or.  649,  855,  115  Par. 
428;  Jones  v.  Teller,  65  Or.  328,  332, 133  Pac. 
354;  Parrott  v.  Stewart,  65  Or.  254,  259. 
132  Pac.  523;  Eugene  v.  LoweU,  72  Or.  237, 
143  Pac.  908;  Harris  v.  St.  Helens,  72  Or. 
377.  143  Pac.  941,  Ann.  Cas.  19ieD,  1073; 
8  B.  C.  L.  pp.  890,  896;  4  Ency.  of  Bv.  110; 
13  Cyc.  452 ;  1  Elliott  on  Boads  and  Streets 
(3d  Ed.)  (  130. 

[1]  We  now  turn  to  the  plat  and  the  writ- 
ing accompanying  It  for  the  purpose  of  dis- 
covering whether  Hadley  Intended  to  dedi- 
cate the  40-foot  strip  next  to  lot  No.  1  as  a 
street  At  the  time  of  filing  the  plat  Hadley 
owned  all  the  land  Including  the  disputed 
premises.  No  street  existed  on  any  part  of 
the  Hadley  land  until  the  plat  was  filed. 
There  is  no  evidence  to  indicate  that  the  40- 
foot  strip  had  ever  been  used  as  a  right  o£ 
way,  or  a  road,  or  as  a  street  at  any  time 
prior  to  1889,  and  therefore  the  words  "street 
40  ft  wide"  did  not  describe  a  street  previ- 
ously existing,  but  on  the  contrary,  they  re- 
fer to  a  street  whldi  In  no  way  existed  until 
delineated  on  the  plat  The  space  made  by 
the  line  drawn  to  the  east  of  and  parallel 
with  the  east  line  of  lot  No.  1,  and  the  words 
"street  40  ft  wide"  express  In  plain  and  un- 
mistakable terms  an  Intent  to  make  a  street 
of  the  40-foot  strip.  The  word  "street"  has 
a  definite  meaning.  When  the  owner  of  land 
makes  a  plat  and  refers  to  a  "street"  he  does 
not  mean  a  private  way ;  but  the  word  signi- 
fies a  public  way  in  all  that  the  term  implies. 
1  Elliott  on  Boads  and  Streets  (3d  Ed.)  i  21 ; 
City  of  Denver  v.  Clemento,  3  Colo.  472; 
Smith  v.  City  of  Goldsboro,  121  N.  O.  850, 
28  S.  E.  479.  The  plat  and  writing  clearly 
manifest  an  intention  on  the  part  of  Ha'dley 
to  dedicate  the  disputed  land  as  a  street; 
and.  Indeed,  the  40-foot  strip  appears  upon 
the  plat  in  such  a  manner  as  to  be  entirely 
inconsistent  with  any  other  theory.  Oregon 
City  V.  Ore.  4  Cat  R.  Co.,  44  Or.  165,  74  Pac. 
924. 

[7]  It  is  true  that  the  disputed  premises 
were  never  Improved  as  a  street  nor  formally 
accepted  by  the  county;  but  the  well-recog- 
nized rule  Is  that  neither  a  formal  accept- 
ance by  the  county  nor  the  Immediate  open- 
ing and  improvement  of  a  street  are  essential 
to  complete  an  Irrevocable  dedication.  Car- 
ter T.  Portland,  4  On  340,  347,  348;  Meier 
V.  Portland  Cable  By.  Ga,  16  Or.  500, 19  Pac. 
610,  1  L.  B.  A.  866;  Hogue  v.  Alblna,  20  Or. 
182,  186,  25  Pac.  386,  10  L.  B.  A.  673;  Spen- 
cer T.  Peterson,  41  Or.  267,  260,  68  Pac.  519, 
1108 ;  Oregon  City  v.  Ore.  &  CaL  B.  Co.,  44 
Or.  165,  178,  74  Pac.  924;  Christian  v.  Eu- 
gene, 49  Or.  170,  173,  89  Pac.  419 ;  Oliver  v. 
Synhorst  58  Or.  582,  585,  109  Paa  762,  115 
Pac.  694 ;  Moore  v.  Fowler,  68  Or.  292,  297, 
114  Pac.  472 ;  Silverton  v.  Brown,  63  Or.  418, 
424,  128  Pac.  46;  Harris  v.  St  Helens,  72 
Or.  377,  387,  143  Pac.  941,  Ann.  Cas.  1916D, 
1073 ;  Barton  v.  Portland,  74  Or.  75,  79,  144 
Pac.  1146;  Nicholas  t.  Title  4  Trust  Co.,  79 
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Or.  226,  244,  154  Paa  391,  Ann.  Cm.  191TA, 
1149;  Elliott  on  Roads  and  Streets  (3d  Ed.) 
M  124,  129. 

[8]  The  offer  made  by  Hadley  to  dedicate 
the  street  became  a  completed  and  Irrevoca- 
ble dedication  when  he  delivered  the  deed  to 
Shaw.  The  conveyance  was  made  with  ex- 
press reference  to  the  recorded  plat,  for  lot 
No.  1  Is  described  as  being  lot  No.  1  "as  ap- 
pears on  the  recorded  plat  of  said  Hadley's 
addition  to  Mill  City  in  the  recorder's  office 
at  Salem  in  said  Marlon  county."  Portland 
v.  Whittle,  3  Or.  126,  129;  Carter  v.  Port- 
land, 4  Or.  340,  346 ;  Meier  v.  Portland  Cable 
Ry.  Co.,  16  Or.  500,  19  Pac.  610,  1  L.  R.  A. 
856;  Steel  v.  Portland,  23  Or.  176,  184,  31 
Pac.  479;  Mutual  Irr.  Co.  v.  Baker  City,  58 
Or.  306,  321,  110  Pac.  392,  113  Pac.  9 ;  Moore 
V.  Fowler,  58  Or.  292,  297,  114  Pac.  472; 
Kuck  v.  Wakefield,  58  Or.  549,  552,  115  Pac. 
428;  Jones  v.  Teller,  65  Or.  328,  332,  133 
Pac.  354;  Spencer  v.  Peterson,  41  Or.  257, 
260,  68  Pac.  519,  1108 ;  Oregon  City  v.  Ore. 
&  Cal.  R.  Co.,  44  Or.  165,  176,  74  Pac.  924 ; 
Christian  y.' Eugene,  49  Or.  170,  172,  89  Pac. 
419;  Hogue  v.  Alblna,  20  Or.  182,  186,  25 
Pac.  386;  Nicholas  v.  Title  &  Trust  Co.,  79 
Or.  226,  244,  154  Pac.  391,  Ann.  Cas.  1917A, 
1149;  8R.0.  L.  890. 

Usually  the  dedicator  employs  language  to 
the  effect  that  he  dedicates  all  his  interests 
in  the  streets  shown  by  the  plat,  and  an  ex- 
amination of  th^  Hadley  plat  and  writing 
will  disclose  that  neither  this  nor  equivalent 
language  is  used;  but,  as  said  in  Oliver  v. 
Newberg,  60  Or.  92,  96,  91  Pac.  470,  472: 

"Even  where  such  words  of  dedication  are 
omitted,  ami  the  street  is  shown  by  the  plat, 
the  sale  of  lots  by  the  proprietor  with  reference 
to  such  plat  is  suflicieut  to  complete  such  dedi- 
cation." 

Ordinarily  the  sale  of  a  single  lot  com- 
pletes the  dedication,  and  more  especially 
does  the  sale  of  a  single  lot  effect  a  dedica- 
tion of  a  street  upon  which  the  lot  abuts; 
and  consequently  the  sale  of  lot  No.  1  to 
Shaw  operated  as  an  acceptance  of  the  offer 
of  Hadley  to  dedicate  the  adjacent  land  as  a 
street,  and  rendered  the  dedication  irrevoca- 
ble. Roberts  v.  Mathews,  137  Ala.  523,  34 
So.  624,  97  Am.  St.  Rep.  56;  1  ElUott  on 
Roads  and  Streets  (3d  Ed.)  §  128. 

[J]  The  deed  delivered  by  Hadley  to  Wads- 


wortb  on  April  29,  1904,  espreaBly  ea 
"Hadley's  addition  to  MUl  City,"  and.  i 
fore  Wadsworth  acquired  no  greater  j 
than  Hadley  owned;  and  Thompson, 
purchased  from  Wadsworth,  does  not 
more  than  his  Immediate  grantor.  Xhe 
cation,  which  was  effected  by  the  sale  < 
No.  1  to  Shaw  on  April  18,  1889,  not 
bound  Hadley,  but  it  also  bound  his  si 
sors  in  Interest,*  Wadsworth  and  Tlioni 
Parrish  v.  Stephens,  1  Or.  75,  76;  Pot 
V.  Whittle,  3  Or.  126,  129. 

[1 0]  The  defense  of  adverse  possesslc 
lied  upon  by  the  defendant  must  fall. 
true  that  Shaw  Inclosed  the  premises 
used  the  land  for  a  garden,  and  this  ost 
continued  by  his  successors  until  about 
Hadley  did  not  sell  to  Wadsworth  antU 
The  testimony  of  Hadley  demonstrates 
the  use  made  of  the  land  by  Shaw  die 
constitute  adverse  possession.  If  any 
son  claimed  the  land  adversely,  it  was 
after  Wadsworth  purchased  in  1904.  Th^ 
contradicted  evidence  is  that  the  fence 
torn  down  and  removed  in  1910,  and  i 
that  time  the  premises  "lay  as  waste  1 
until  July,  1914.  The  evidence  falls  to  s 
adverse  possession  for  10  years. 

There  Is,  however,  an  additional  dn 
stance  affecting  the  claim  of  adverse  poi 
sion.  In  1895  the  Legislature  declared 
all  streets  in  imincorporated  towns  were 
lie  highways,  and  Jurisdiction  over  them 
conferred  upon  the  county  courts  of  the  i 
ous  counties.  Laws  1895,  p.  57.  At  the  s 
session  of  the  Legislative  Assembly  an 
was  passed  preventing  the  extinguisbn 
of  highways  by  adverse  possession  (L 
1895,  p.  57) ;  the  statute  was  re-enacte< 
1903  (Laws  1903,  p.  279),  and  is  now  codl 
as  sections  6371  and  6872,  L.  O.  L. 

Hadley  dedicated  a  strip  100  feet  long 
40  feet  wide  as  a  street  as  shown  on  the  i 
and  the  dedication  became  Irrevocable  w 
the  abutting  lot  was  sold  to  Shaw;  : 
since  the  completed  dedication  was  not  i 
sequently  defeated,  the  plaintiff  as  the  on 
of  lot  No.  1  is  entitled  to  use  the  dlspc 
strip  as  a  street    The  decree  is  reversed 

McBRIDB,  G.  J.,  and  BURNETT  and 
CAMANT,  JJ.,  concur. 
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J  I>AVIS  liUIiCBSR  CO..  Inc..  t.  STOW- 
BLI.  et  al.     (No.  18871.) 

kreme  Court  of  Washington.    April  27, 
1917.) 

KOTTTODS  AND  ADinltlSTBATOBS  ^»100(1) 
ANAOEXENT  OF  ESTATE— NEOESBABT  EZ- 
SES— HARVE8TINO   OF  CHOPS. 

nder  Rem.  ft  B«l.  Code,  i  1534,  providing 
he  executor  or  administrator  shall  take  in- 

I  possession  all  the  estate,  real  and  per- 
and  section  1547,  providing  that  he  shall 
o^ed  all  necessary  expenses  in  the  care, 
ecement,  and  settlement  ot  the  estate  and 
is  services  such  fees  as  the  law  provides, 
s  the  cultivation  of  growing  crops  and  har- 
g.  conservation,  and  marketing  of  matured 
differs  from  keeping  a  business  venture 
,  and  as  an  administrator  would  be  liable 
eglcct  and  nonfeasance  should  he  permit 
growing  upon  the  estate  to  go  to  waste 
>e  lost,  expenses  incurred  by  an  adminis- 
:  for  apple  boxes  necessary  for  the  har- 
ig  and  marketing  of  a  crop  of  apples  grown 
e  estate  was  an  expense  for  which  the  ad- 
trator  had  power  to  bind  the  estate. 
I.  Note. — For  other  cases,  aes  Blzecutors 
Idministratois,  Cent.  Dig.  §  435.] 

CBCUTORS  AND  APKINISIBAXOBB  9=3433— 

riONs— Defenses— Pailube  to  Inclddk 
MM  IN  Final  Account. 
D  an  action  tigainst  an  administrator  de 
non  on  a  claim  properly  incurred  by  the 
iT  administrator  in  the  management  of  the 
e,  it  was  not  material  that  the  former  ad- 
itrator  had  failed  to  include  the  expense  or 
I  in  his  final  account  rendered  to  his  soe- 
r,  since  the  creditor  could  not  compel  him 
>  80,  except  upon  a  hearing  after  rejection 
e  claim. 

i.  Note. — For  other  cases,  see  Executors 
Administrators,  Cent  Dig.  $§  1692-1697.] 

ipartment  2.  Appeal  from  Superior 
■t,  Chelan  County;  Wm.  A.  Grimstaaw, 
te. 

>tioD  by  the  Lamb  DaTis  Lamber  Com- 
'  against  H.  F.  Stowell,  administrator  de 
B  non  of  the  estate  of  Maude  E.  French, 
ased,  and  others.  From  a  judgment  Bus- 
ing a  demurrer  to  the  complaint  and  dls- 
Ing  the  action,  the  plaintia  appeals.  Re- 
ed and  remanded,  with  instructions  to 
rule  the  demurrer  and  reinstate  the 
«,  and  for  further  proceedings  consistent 
I  the  opinion. 

.  F.  Whitney,  of  Wenatchee,  for  appel- 
C.    F.    Wallace,    of  Cashmeiie,    and 
hes,  Sumner  &  Adams,  of  Wenatchee,  for 
ondents,  and  E.  F.  Stowell. 

OLCOMB,  X  The  principal  question  to 
etermlned  upon  this  aj^eal  is  this : 
las  an  administrator  the  power  to  bind  the 
te  for  necessary  supplies  purchased  by  him 
lis  representative  capacity,  which  supplies 
I  necessary  to  the  preservation  of  the  estate 
without  which  the  estate  would  suffer  loss 
damage?" 

mnected  with  that  is  the  questloa  of  the 
sdictlon  of  the  subject-matter  as  raised 
'espondents'  demurrer  to  the  appellant's 
plaint,  whidi  demurrer  was  sustained  by 
court  and  the  action  dleisissed. 


[1]  The  facta  stated  in  the  ccxnplaint  are 
as  follows:  Maude  B.  French  died  Intestate 
on  June  1,  1911,  and  on  December  27,  1911. 
her  husband,  J.  H.  French,  was  appointed 
and  qualified  as  administrator  of  her  estate. 
He  continued  so  to  act  nntU  on  or  about 
VATch.  30,  1915.  The  estate  consisted  of  an 
apple  orchard  In  full  bearing.  On  March 
12,  1915,  French  was,  by  order  of  court,  re- 
moved, and  Stowell  was  appointed  adminis- 
trator de  bonis  non.  On  March  30,  1915, 
letters  of  administration  de  Ixmla  non  were 
Issued  to  Stowell,  and  he  forthwith  qualified 
as  such,  and  proceeded  to  administer  the 
estate.  Between  August  10  and  October  80, 
1914,  upon  the  request  of  J.  H.  French  as  ad- 
ministrator, appellant  sold  and  delivered  to 
the  estate  approximately  7,350  apple  boxes 
for  which  the  administrator,  as  such  and  tor 
and  on  behalf  and  for  the  benefit  of  the  es- 
tate, agreed  to  pay  $803,  no  part  of  which 
was  ever  paid.  These  apple  boxes  were  used 
by  the  administrator  during  the  fall  of  1914 
to  harvest  and  market  the  apple  crop  of  the 
estate,  and  without  them  the  crop  could  not 
have  been  harvested  and  marketed,  and  the 
entile  apple  crop  would  have  l>een  lost  to  the 
estate  and  no  returns  or  proceeds  derived 
therefrom.  After  French. was  removed  and 
Stowell  was  appointed  and  had  qualified  as 
administrator  de  bonis  non,  appellant  pre- 
sented Its  verified  claim  a(^nst  the  estate 
to  Stowell,  who  rejected  it  This  suit  was 
thereupon  brought  to  establish  the  claim 
against  the  estate  as  though  it  had  been 
allowed  by  the  administrator  de  bonis  son, 
and  asking  that  he  be  required  to  pay  the 
claim  in  due  course  as  other  claims  against 
the  estate  were  paid.  The  administrator  de 
boulB  non  rejected  the  claim,  on  the  sole 
ground  that  the  prior  administrator  had  no 
authority  in  law  to  contract  such  obligation 
on  l>ehalf  of  the  estate  and  could  not  there- 
by bind  the  estate.    The  statutes  provide: 

"The  executor  or  administrator  shall  take  in- 
to his  possession  all  the  estate,  *  •  *  real 
and  personal,"  etc.    Bern.  &  Bal.  Code,  {  1534. 

"He  shall  be  allowed  all  necessary  expenses  in 
the  care,  management,  and  settlement  of  the  es- 
tate, and  for  lus  services  such  fees  as  the  law 
provides.    ♦    •    * "    Id.  f  1547. 

The  "care  and  management  of  the  estate" 
may,  and  often  does,  include  the  cultivation 
of  growing  crops  received  by  the  administra- 
tor, and'  the  harvesting,  conservation,  and 
marketing  of  matured  crops.  An  administra- 
tor would  assuredly  be  liable  for  neglect  and 
nonfeasance  should  he  permit  crops  growing 
upon  the  estate  while  ta  hia  charge  to  go  to 
w«irt»  and  be  lost  His  actoai  expenses  in 
caring  for  the  crops  and  harvesting  them  are 
expenses  of  the  estate.  This  particular  kind 
of  management  (the  conservation  of  growing 
cropeO  differs  widely  from  that  o^  keeping 
a  business  venture  going  as  a  going  concern, 
or  from  embarking  on  a  new  enterprise  with 
the  estate.     Snob  proceedings  are  entirely 
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at  the  hazard  and  upon  the  personal  respon- 
sibility of  the  execntor  or  administrator, 
unless  when  for  the  security  or  benefit  of  the 
estate  the  same  Is  authorized  by  the  will  or 
by  the  court  having  control  of  the  administra- 
tion, and  then  only  under  peculiar  and  spe- 
cial circumstances.  In  this  Instance  It  Is 
shown  by  the  complaint  that  the  apples  were 
the  crop  of  the  estate;  that  It  was  neces- 
sary to  box  them  In  order  to  market  them ; 
that  the  boxes  were  bought  for  that  purpose 
and 'were  so  used.  It  goes  without  saying 
that  It  was  the  positive  and  imperative  duty 
of  the  administrator  to  harvest  the  crop 
grown  on  the  estate;  and,  if  It  was  neces- 
sary In  order  so  to  do  to  obtain  boxes  and 
box  them,  as  is  admitted  by  the  demurrer  to 
the  allegations  of  the  complaint,  be  would 
have  been  most  derelict  In  his  duty  had  he 
failed  to  do  so.  The  expense,  therefore,  was 
Indubitably  an  expense  of  the  estate.  Not 
every  "expense  of  estate"  is  necessarily  one 
accmtng  from  some  act,  agreement,  or  de- 
fault of  the  testator  or  intestate  during  life ; 
for  example,  taxes  for  current  years  while 
In  process  of  administration,  or  insurance  up- 
on buildings  during  such  administration.' 

[2]  Neither  do  we  deem  it  material  that 
the  former  adminlkrator  failed  to  Include 
the  expense  or  claim  therefor  in  his  final  ac- 
count when  be  rendered  same  to  his  succes- 
sor. Appellant  could  not  have  compelled  him 
so  to  do  except  upon  a  bearing  after  rejec- 
tion of  the  claim,  and  the  only  object  of 
such  hearing  is  to  be  obtained  in  this,  name- 
ly, the  establishment  of  the  amount  and  its 
allowance  as  a  claim  of  certain  rank  agalnut 
the  estate. 

Reversed  and  remanded,  with  Instructions 
to  overrule  the  demurrer  and  reinstate  the 
«ause  and  for  further  proceedings  consistent 
herewitli. 

ELLIS,  C.  J.,  and  MOUNT,  PARKER,  and 
PULLBRTON,  JJ.,  concur. 


NELSON  et  ni.  v.  PACIFIC  COAST  CASU- 
ALTY CO.  et  al.    (No.  13832.) 

(Supreme  Court  of  Washington.    April  27, 
1917.) 

1.  Appeal  and  Kbbor  €=>979(5)— Discrktion- 
ABY  Ordebs— New  TaiAL. 

An  order  granting  a  new  trial  becanse  of 
inadequate  damages  cannot  be  reviewed,  where 
the  evidence  bearing  npon  the  question  of  dam- 
ages is  not  available. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3873.] 

2.  New  Tbial  «=>163(1)   —  Swnamvct  of 
OsnEB. 

Under  Rem.  Code  1915,  {  399,  authorizing 
new  trials  where  inadequate  damages  were  giTen 
under  influence  of  passion  or  prejudice,  a  new 
trial  order  need  not  recite  the  apparent  presence 
of  passion  or  prejudice,  since  the  court's  order 
is  presumably  correct. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  330.] 


8.  Licenses  €=>28— Jftnet  Bus  Bond. 

Under  Rem.  Code  1915«  {  6562—39,  profvid- 
ing  that  every  person  injured  by  jitn^  bus  driv- 
ers may  recover  against  the  surety  to  the 
amount  of  the  bond,  each  person  injured  can  re- 
cover up  to  the  full  amount  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  i  330.] 

Ehi  Banc.  Appeal  from  Superior  Cooit, 
King  County;    Mitchell  Ollliam,  Jndge. 

Action  by  A.  R.  Nelson  and  wife  against 
Emma  Bowen  and  others.  Judgment  for 
plaintiffs,  and  defendant  Pacific  Coast  Casu- 
alty  Company  appeals.     Affirmed. 

Oeo.  McKay  and  Henry  S.  Noon,  both  of 
Seattle,  for  appellant  Jay  C.  Allen  and 
Philip  Tlndall,  both  of  Seattle,  for  respond- 
ents. 

MAIN,  3.  This  is  the  case,  in  which  a 
new  trial  was  granted,  referred  to  in  the 
opinion  in  the  recent  case  of  Salo  v.  Pacific 
Coast  Casualty  Co.,  163  Pac.  384.  After  a 
verdict  for  $500  had  been  returned,  the  plain- 
tiff made  a  motion  for  a  new  trial,  one  of 
the  grounds  of  which  was: 

"Inadequate  damages  appearing  to  have  been 
given  under  influence  of  passion  and  prejudice." 

After  a  hearing  npon  this  motion,  the  same 
was  granted  by  the  trial  court,  conditioned, 
that.  It  the  defendant  elected  within  16  days 
to  consent  to  a  judgment  for  $1,500,  then 
and  in  that  event  the  motion  for  a  new  trial 
would  be  denied.  The  election  to  consent  to 
the  larger  judgment  was  not  made,  bat  an 
appeal  was  taken  from  the  order. 

[1]  The  evidence  as  to  the  injuries  sustain- 
ed by  the  respondent  Emma  Nelson  is  not 
embodied  in  the  bill  of  exceptions  brought  to 
this  court  One  of  the  statutory  grounds  for 
which  a  new  trial  may  be  granted  is: 

"Excessive  or  inadequate  damages  appearing 
to  have  been  given  under  the  infiuenoe  of  pasnon 
or  prejudice."    Rem.  Code,  i  309. 

In  AbolUn  v.  Heney,  62  Wash.  65,  113  Pac 
245,  it  was  held  that  both  the  granting  and 
the  refusal  to  grant  a  new  trial  are  matters 
within  the  sound  discreticm  of  the  trial  court, 
and  the  judgment  of  that  conrt  will  not  be 
disturbed,  except  In  cases  where  sudb  discre- 
tion has  been  abused,  and  that  the  trial  court 
has  the  same  discretion  to  set  aside  a  ver- 
dict for  inadequate  damages  as  it  has  to  set 
one  aside  for  excessive  damages.  Since  the 
evidence  bearing  upon  the  question  of  the 
amount  of  the  damages  Is  not  before  us,  the 
question  whether  the  order  of  the  trial  court, 
granting  a  new  trial,  was  an  abuse  of  dis- 
cretion, cannot  be  reviewed. 

[2]  There  is  some  argument  In  the  appel- 
lant's brief  to  the  effect  that  the  order  grant- 
ing the  new  trial  is  ineffectual,  because  it 
does  not  make  a  finding  or  recital  that.  In 
the  opinion  of  the  trial  court,  the  verdict  for 
inadequate  damages  had  been  caused  by  pas- 
sion or  prejudice.  No  requirement  of  the 
law,  making  such  recital  necessary  to  the 
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validity  of  the  order,  ha»  been  called  to  oar 
attention.  The  preBumption  is  In  favor  of 
the  correctness  of  the  Judgment  entered  by 
the  trial  court 

[S]  The  chief  argument  urged  for  reversal 
of  the  Judgmoit  seems  to  be  based  upon  the 
assumption  that  the  bonding  company  Is  only 
liable  to  the  extent  of  |2,t)00,  regardless  of 
the  number  of  i)ersons  injured,  and  the  re- 
spective verdicts  which  they  may  obtain. 
It  is  unnecessary  to  review  this  question 
here,  since,  in  the  case  of  Salo  v.  Pacific 
Coast  Casoalty  Company,  supra,  the  extoit 
of  the  llabiUty  of  tb^  appellant  is  discussed 
and  determined  adverse  to  this  contaition. 

The  Judgment  will  be  affirmed. 

ELLIS,  G.  J.,  and  HOLCOMB,  FAKKEB, 
and  WEBSTER,  JJ.,  concur. 


MOTTINGEB  v.  KEAGAN.     CNo,  13818.) 

(Supreme  Court  of  Washington.    April  18, 
1917.) 

Appeal  Awn  Ebbob  «=>  1011(1)  —  Heview  — 

FlNDINOS. 

Where  a  controversy  involved  only  questiMia 
of  fact  upon  which  the  trial  court  made  find- 
iuga  upon  conflicting  oral  testimony,  and  re- 
view of  the  evidence  does  not  warrant  the  ap- 
pellate court  in  holding  that  it  preponderates 
against  the  findings,  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  898^-^888.] 

Department  2.  Appeal  from  Superior 
Court,  Chelan  County;    Bert  Linn,   Judge. 

Action  by  G.  H.  Mottlnger  against  ElUs 
Reagan.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Parker  ft  Holden,  of  North  Yakima,  for  ap- 
pellant. Moulton  &  Jeffrey,  of  Kennewlck, 
for  respondent 


PBB  CURIAM.  This  Is  an  action  where- 
in the  plaintiff,  Mottinger,  seeks  recovery 
of  damages  which  he  claims  resulted  to  him 
from  the  defendant's  allowing  sheep  to  graze 
upon  lands  owned  and  held  by  him  under 
lease,  and  thereby  injuring  the  pasturage 
thereof.  Trial  before  the  court  without  a 
Jnry  resulted  in  findings  and  Judgment  in 
favor  of  plaintiff  awarding  him  damages  in 
the  sum  of  $76,  from  which  the  defendant 
has  appealed. 

There  are  no  questions  involved  in  this 
Qontroversy  other  than  of  fact,  which  the 
trial  court  was  called  upon  to  determine 
from  oral  testimony  mndi  of  which  was  in 
sharp  conflict  A  review  of  the  evidence  con- 
vinces us  that  we  would  not  be  warranted 
in  holding  that  It  preponderates  against  the 
court's  conclusion.  We  do  not  feel  called 
upon  to  discuss  it  in  detail. 

The  Judgment  is  affirmed. 


STATE  ex  reL  TALI2NS  r.  HOLDEN,  Judge. 
(No.  14008.)  , 

(Supreme    Court   of    Washington.      April   20, 
1917.) 

1.  MOBTOACES    «S>526(1)  —  FOBECLOSUBK    BT 

Action— CoNriRMA.TiON  ok  Sale. 
Confirmation  of  a  mortgage  foreclosure  sale 
is  a  Judicial,  and  not  merely  a  formal,  act,  even 
when  no  contest  ia  made. 

[Ed.  Note.— For  other  eaaes^  see  Mortgages, 
Cent  Dig.  H  1530,  1581.] 

2.  Judges  «=351(4)—DisQnAi.incATiOKS— Ob- 
jections. 

Under  the  statutory  provisions  prohibiting 
superior  court  Judges  from  trying  actions  where 
their  prejudice  is  establiabed  by  motion  and  af- 
fidavit, the  motion  and  affidavit  when  made  in 
proper  time  are  conclusive,  and  no  inquiry  into 
the  facta  is  permissible. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  II  229-231.] 
8.  JuDOKS    «=s>51(2)  —  DisqVAUFiOATioii  — 

Time  of  Objeotion. 
A  motion  and  affidavit  of  prejudice  filed  as 
soon  as  rdator  knew  the  judge  objected  to  would 
preside  over  the  court  in  which  his  cause  is 
pending  is  made  in  sufficient  time. 

[Ed.  Note.— For  other  cases,  see  Judges,  Ont. 
Dig.  I  226.] 

Department  2.  Original  application  for 
writ  of  prohibition  by  the  State  of  Wash- 
ington, on  the  relation  of  M.  Talens,  against 
George  B.  Holden,  as  Judge  of  Department 
No.  1  of  the  Superior  Court  for  Yakima  Coun- 
ty.   Writ  issued. 

Lee  C.  Delle,  of  North  Yakima,  for  plain- 
Ufl. 

FULLERTON,  J.  This  is  an  application 
for  vn-it  of  prohibition  made  originally  in 
this  court  The  facts  are  these:  On  No- 
vember 4,  1916,  M.  Talent,  the  relator,  be- 
gan an  action  in  the  superior  court  of  Ya- 
kima county  against  one  T.  R.  Anderson  to 
foreclose  a  real  estate  mortgage  executed 
upon  lands  situated  in  the  county  named. 
Default  was  made  by  Anderson,  and  a  de- 
cree of  foreclosure  was  duly  entered  on  Jan- 
uary 6,  1917.  On  the  same  day  an  order  of 
sale  was  issued  on  the  decree,  under  and  by 
virtue  of  which  the  mortgaged  property  wa» 
later  sold  by  the  sheriff  in  the  manner  pre- 
scribed by  the  statute,  the  relator  becom- 
ing the  purchaser  at  such  sale.  On  February 
17,  1917,  the  sheriff  made  return  of  the  sale 
to  the  clerk  of  the  court,  who  entered  the 
cause  on  the  motion  docket  where  it  stood 
for  confirmation  on  the  motion  of  the  relator. 

There  are  two  departments  of  the  superior 
court  in  Yakima  county.  At  the  time  of  the 
commencement  of  the  foreclosure  suit  and  at 
the  time  of  the  entry  of  the  decree  therein 
and  the  Issuance  of  the  order  of  sale  on 
the  decree,  department  1  of  the  court  was 
presided  over  by  the  Honorable  E.  B.  Preble,^ 
and  the  proceedings  were  all  had  in  that  de- 
partment of  the  court.  On  January  8,  1917, 
Judge  Preble  was  succeeded  In  office  by  Judge- 
Holden,  the  respondent  in  this  proceeding. 
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wbo  was  afsslgned  to  preside  orer  the  de- 
partment theretofore  presided  over  by  Judge 
Pr«ble.  Prior  to  the  time  the  return  ot  sale 
was  made  by  the  sheriff  and  prior  to  the 
time  the  respondent  was  called  upon  to  take 
any  action  in  the  cause,  the  relator  through 
his  attorney  filed  an  affldarlt  of  prejudice 
against  Judge  Holden  nnder  the  act  of  March 
18,  1911  (Rem.  Code,  H  20i>— 1,  20»— 2),  mov- 
ing that  the  cause  be  transferred  to  depart- 
ment 2  of  the  court  This  motion  was  called 
on  for  hearing  before  the  respondent  on  Feb- 
ruary 19,  1017,  when  the  same  was  denied 
by  a  formal  written  order  signed  by  the  re- 
spondent as  judge.  It  was  at  this  stage  of 
the  proceedings  that  the  application  now  be- 
fore us  was  made.  In  the  return  of  the  re- 
spondent to  the  alternative  writ  Issued  by 
this  court  the  following  appears: 

"In  the  case  of  Talens  against  Anderson,  the 
court  denied  the  motion  for  a  change  of  venue 
coDditionally,  on  no  other  question  excepting 
formal  confirmation  of  sale  appearing  to  be 
passed  upon  in  said  action,  and  caused  to  be 
entered  on  the  journal  of  the  court  of  the  pro- 
ceedings for  February  19,  1917,  the  following 
order  therein:  'M.  Tnlens  v.  T.  B.  Anderson. 
Motion  for  change  of  judges  was  argued  under 
the  rule  by  Lee  0.  Delle,  attorney  for  plaintiff. 
Motion  denied  on  the  ground  the  cause  has  been 
tried  on  its  merits,  and  there  are  no  questions 
remaining  to  be  passed  upon  involving  discre- 
tionary action,  and  Uie  motion  is  frivolous  and 
capricious;  that  if  any  sudi  question  shall 
arise,  said  action  shall  be  forthwith  transferred 
to  department  2  of  the  court.' 

"(2)  That  on  the  5th  day  of  Mardi,  1917,  there 
anpieared  on  the  moti(»i  docket  of  department 
No.  1,  over  whidi  the  respondent  was  then  pre- 
siding, said  case  of  M.  Talens  v.  T.  B.  Ander- 
son. Upon  the  calling  of  the  motion  docket, 
the  following  order  was  made  in  said  cause  ana 
entered  uprai  the  journal  of  the  court:  'M. 
Talens  v.  T.  B.  Anderson.  Motion  for  Con- 
firmation. There  being  no  objection  filed  or  pre- 
sented and  the  proceedings  therein  appearing  to 
be  regular  and  according  to  the  practice  of  the 
court,  it  is  ordered  that  said  sale  be  confirmed, 
and  Uiat  formal  order  confirming  the  same  will 
be  signed  upon  presentation  to  the  court  at  any 
of  its  regular  daily  sessions,  subject  only  to 
the  alternative  writ  ot  prt^bition  issued  by  the 
Supreme  Court  in  the  case  of  State  ex  reL  M. 
Talens  v.  George  B.  Holden,  J'udge.' 

"(3)  That  the  said  cause  of  M.  Talens  ▼.  T.  R. 
Anderson  has  been  'heard'  or  'tried,'  judgment 
and  decree  entered  for  plaintiff  by  default,  for 
the  full  amount  of  his  claim,  sherifC's  sale  had 
and  returned,  more  than  ten  days  elapsed  since 
tlie  return  of  sale  filed  in  the  clei^'s  office,  no 
objections  filed  or  presented,  and  all  proceedings 
therein  being  regular  and  according  to  the  prac- 
tices of  the  court,  there  remains  nothing  fur- 
ther to  be  done  in  said  action  excepting  to  pre- 
sent a  formal  order  confirming  the  sheriffs  sale 
in  said  cause,  which  order  respondent  is  now  and 
at  all  times  has  been  ready  and  willing  to  sign, 
and  has  at  all  times  so  informed  the  attorney 
for  the  plaintiff,  and  that  if  any  other  question 
shall  arise  in  said  cause  to  be  passed  upon  by 
the  court,  said  cause  will  be,  conformably  to 
the  order  of  February  19,  19l7,  entered  upon 
the  journal  of  the  court,  forthwith  transferred 
to  department  No.  2  of  the  superior  court  for 
Yakima  county,  Wash. 

"(4)  That  respondent  has  not  attempted  to  and 
does  not  intend  to  exercise  his  jurisdiction  as 
judge  of  said  court  to  'hear'  or  'try'  any  ques- 
tion whatever  that  may  arise  in  said  cause  or  do 
any  other  act,  as  judge  of  said  eourt,  in  said 
canse  eroepting  to  sign  an  otder  oi  obnfirmatfam 


therrin  whenever  Ae  samis  fai  presented  by  die 
plaintiff  or  his  attorney,  and  does  not  now  in- 
tend to  and  never  has,  nor  will,  'hear'  or  'try* 
any  other  question  whatever  therein.  That  In- 
stead of  plaintiff  having  no  other  plain,  speedy 
or  adequate  remedy  excepting  a  writ  of  this 
court  prohibiting  respondent  m>m  signioc  said 
order  of  confirmation,  the  plaintiff  has  a  full, 
complete  and  speedy  remedy,  namely,  the  pre- 
senting of  an  mrder  of  confirmation  of  sale  in 
said  cause,  which  wfll  be  signed  upon  presenta- 
tion." 

It  will  be  observed  from  the  language  of 
the  return  and  from  the  journal  entries  the 
responduit  caused  to  be  entered  quoted  there- 
in, that  the  learned  judge  regarded  the  con- 
flrmation  of  the  salet  since  no  objections 
were  filed  thereto,  as  a  mere  ministerial  act, 
not  involving  discretionary  action,  and  tliat 
in  sitting  to  liear  the  motion  to  confirm  he 
was  not  sitting  "to  hear  or  try  an  actioa  or 
proceeding"  within  the  meaning  of  the  stat- 
ute before  cited,  concluding  therefrom  that 
the  affidavit  of  prejudice  and  the  motion  to 
transfer  the  hearing  was  necessarily  frivolous 
and  capricious,  and  not  such  an  affidavit  and 
motion  as  he  was  required  ,to  regard. 

The  view  taken  by  the  learned  judge  of  the 
nature  of  a  conQrmation  proceeding  had  upon 
a  sale  of  real  property  pursuant  to  a  decree 
of  foreclosure  finds  support  in  the  language 
used  by  this  court  In  the  case  of  State  ex  reL 
Steele  v.  N.  W.  &  P.  H.  Bank,  18  Wash.  118, 
56  Paa.  1023.  In  that  case  It  was  said  that 
under  our  practice  a  foreclosure  sale  is  not, 
strictly  speaking,  a  Judicial  sale,  and  in  so 
far  as  confirmation  Is  required,  the  proceed- 
ing partakes  more  of  the  nature  of  mlois- 
terial  proceedings  than  of  judicial  action, 
although  It  was  elsewhere  stated  In  the  opin- 
ion that  "the  effect  of  the  order  of  confirma- 
tion is  to  conclusively  establish  the  regularity 
of  the  proceedings  concerning  such  sale."  In 
the  later  case  of  Otis  Bros.  &.  Go.  v.  Nash,  26 
Wash.  89,  66  Pae  111,  a  wider  view  of  Bocb 
an  order  was  taken.  The  case  was  on  appeal 
from  an  order  setting  aside  an  executioD  levy 
and  sale  "because  of  irregularities  in  the  sale 
after  an  order  of  confirmation  had  been  en- 
tered. Judge  Hadley,  pronouncing  the  opin- 
ion of  the  court,  used  this  language : 

"If  any  such  irregularity  existed  in  this  case, 
it  should  have  been  suggested  by  way  of  objec- 
tion to  the  confirmation.  »  *  ♦  This  objec- 
tion was  made  for  the  first  time  in  the  antended 
petition.  All  these  irregularities  were  cured 
by  the  order  of  confirmation.  Having  regard 
to  the  stability  of  real  estate  titles,  an  order 
confirming  a  uieriff's  sale  must  be  held  to  be 
more  than  a  mere  formal  order,  It  is  th^ 
solemn  declaration  of  the  court  that  the  sale  has 
been  regularly  and  legally  made,  and  those  who 
would  be  in  the  position  to  avoid  the  conse- 
quences of  such  an  order  must  pursue  the  meth- 
od ouUined  by  statute  by  making  objections  in 
time,  so  that  the  entry  oi  the  order  may  be  pre- 
vented, or,  if  entered,  may  be  reviewed  by  the 
appellate  coort  if  desired.'^ 

This  language  was  quoted  with  approval 
In  the  similar  case  of  Terry  v.  Furth,  40 
Wash.  493,  82  Pac.  882,  where  the  same  view 
of  an  order  of  confirmation  was  taken.  See, 
aiaa,  Jotmaon  v.  Bartlett,  60  Wash.  U4.  86 


Digitized  by 


Google 


STATE  V.  TKUAX 


897 


883 ;    gtnnd  y.  GrlfBtb,  63  Wasb.  334, 
'ac.  6X2;   McHugh  v.  Conner,  68  Wash. 
L22   Pac.  1018. 
2]   miere  la  some  confusion  In  onr  cases 

tbe'  qaestlons  that  may  be  coneidwed 

motion  to  confirm  an  execution  sale 
t  V.  Onlberson,  72  Wash.  36,  129  Pac. 
but  they  all  agree  that  an  order  of 
rmatlon  Is  conclusive  of  the  regularity  of 
ale  ita^,  and  (M-edudea  any  subsequent 
ry  aa  to  snch  regularity.  The  act  of 
rmatlon   Is    therefore   something    more 

a.  mere  formal  or  ministerial  act.  It 
ly  tnTolves  judicial  discretion  when  ob- 
ma  thereto  are  made,  and  when  the  ef- 
of  the  order  is  considered.  It  must  do  so 
JtiiDk  even  though  standing  unopposed. 
rly,  the  court  may  in  such  a  ease  inquire 

the  regularity  of  the  proceedings  and 
ae  confirmation  if  he  finds  that  the  pre- 
>ed  method  of  making  the  sale  has  not 

substantially  pursued.  It  Is  as  much 
le  nature  of  a  Judicial  act  therefore  as  is 
act  of  entering  a  judgment  or  decree  In 
ictlon  where  the  defendant  duly  serred 
e  default,  and  certainly  no  one  wUl  con- 
i  that  the  entry  of  a  default  judgment  is 
er  a  formal  or  ministerial  act,  or  that  a 
;e  sitting  to  hear  such  an  application 
Id  not  be  sitting  to  hear  or  try  an  action 
proceeding. 

he  statute  provides  that  no  Judge  of  a 
»lor  court  of  the  state  of  Washington 
11  sit  to  hear  or  try  an  action  or  proceed- 
when  it  shall  be  established  that  such 
;e  is  prejudiced  against  any  party  or  at- 
ley,  or  the  Interest  of  any  party  or  attor- 

appearing  in  the  cause;  and  provides 
:  such  prejudice  may  be  established  by 
ion  supported  by  affidavit  that  the  judge 
)re  whom  the  action  is  pending  is  prejn- 
^  against  such  party  or  attorney,  so  that 
h  party  or  attorney  cannot,  or  believes  he 
not,  have  a  fair  and  impartial  trial  be- 
!  such  Judge.  TOie  statute  was  Intended  to 
away  with  the  necessity,  existing  under 
>r  statutes,  of  establishing  actual  bias  or 
Judice  on  the  part  of  the  sitting  Judge  in 
er  to  obtain  a  trial  before  another  judge. 
)  statute  permits  of  no  ulterior  inquiry; 
s  enough  to  make  timely  the  affidavit  and 
ion,  and  however  much  the  judge  moved 
Inst  may  feel  and  know  that  the  charge 
inwarranted,  he  may  not  avoid  the  effect 
he  proceeding  by  holding  It  to  be  frivolous 
capricious.  As  we  said  in  State  ex  reL 
helan  v.  Superior  Court,  88  Wash.  668, 163 
:.  1078: 

Where  an  affidavit  of  pregndice  is  filed  under 
I  law,  and  the  same  is  timely,  and  in  a  prop- 
manner  called  to  the  attention  of  the  judge 
inst  whom  it  is  directed,  such  judge  is  ttere- 

disqualified    from    proceeding    further   with 

case,  except  in  the  particulars  menti(Hied  in 

statute;"  and  that  the  judge  was  there- 
>r  empowered  to  do  but  "one  of  four  things: 

Transfer  the  action  to  another  depart- 
it  of  the  same  court;  (b)  call  in  a  jndge 
m  some  other  court;    (c)  apply  to  the  Gov- 


ernor of  the  state  to  send  a  Jndge  to  try  the 
case;  and  (d)  if  the  convenience  of  witnesses 
or  the  ends  of  justice  will  not  he  interfered  with, 
and  the  action  is  of  such  a  character  that  a 
change  of  venue  may  be  ordered,  he  may  send 
the  case  for  trial  to  tne  most  convenient  county. ' 

[3]  The  affidavit  of  prejudice  and  motion 
in  the  present  case  was  filed  as  soon  as  the 
relator  knew  that  Judge  Bolden  would  pre- 
side over  the  department  of  the  court  In 
which  his  cause  was  pending,  and  was  thus 
timely.  State  ex  rel.  Jones  v.  Gay,  65  Wasb. 
629,  118  Pac.  830;  State  ex  reL  Beder  v. 
Smith,  76  Wash.  460, 136  Paa  678. 

It  follows,  we  think,  that  the  court  erred 
In  denying  the  motion  to  trahsfer  the  cause. 
Let  the  peremptory  writ  Issue. 

ELLIS,  C.  J.,  and  MOtTNT,  PARKER,  and 
HOLCOMB,  J  J.,  concur. 


STATE  ex  reh  GEISSUSR  et  al.  v.  TRUAX, 
Superior  Court  Judge.     (No.  14004.) 

(Supreme  Court  of  Washington.     April  18, 
.  1917.) 

L  Depositions  <E=>19— Coicmisbion  to  Tak» 
—  Obai.  OB  WarrrBN  Intebbooatobies  — 

BTA-nTTB— DlSCBETION  OF  COUBT. 

Under  Rem.  Code  1915,  f  1240,  authorizing 
a  commlKion  to  take  depositions,  and  providing 
that  deposidMis  may  be  taken  upon  written  in- 
terrogatories or  oral  questions,  or  partly  upon 
oral  and  partly  upon  written  interrogatories,  the 
duty  of  determining  the  mode  of  examination  de- 
volves upon  the  court,  and  is  to  be  determined 
from  the  facts  presented  at  the  hearing,  subject 
to  review  only  for  manifest  abuse  of  discretion. 
[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  §  30.] 
2.  Depositions  ^=s>24— Obal  ob  Wbitten  In- 

TEKB0GAT0BIE8— Statute— CONSTBTJCTION. 

Even  where  statutes  permit  an  oral  exami- 
nation under  a  commission,  that  method  is  not 
favored,  and  will  be  allowed  only  in  clear  cases 
of  necessity,  where  it  is  apparent  that  an  ex- 
amination by  interrogatories  and  cross-interrog- 
atories will  be  inadequate. 

[Ed.  Note.— For  other  eases,  see  Depositions, 
Cent.  Dig.  i  35.] 

8.  Manoauvs  «=»40— Pbocexdinqs  oi'  Coubtb 

—Depositions. 
Where  matters  occurring  at  hearing  of  an 
application  for  a  commission  to  take  a  deposition 
are  not  before  this  court  and  it  is  not  shown  by 
application  or  affidavit  filed  here  that  knowledge 
of  witness  could  not  be  elicited  by  interroga- 
tories framed  in  advance  of  examination,  it  can- 
not be  said  that  judge  abused  his  discreti<Hi  in 
requiring  written  interrogatories  to  be  prepared 
before  issuing  a  commission,  and  mandamus  will 
not  lie  to  compel  him  to  issue  a  commission  al- 
lowing examination  by  oral  questions. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  i  86.] 

Holcomb,  J.,  dissenting. 

DepartiAent  2.  Original  proceedings  for  a 
writ  of  mandamus  by  the  State,  on  rela- 
tion of  Frank  J.  Gelssler  and  others,  against 
John  Truax,  as  Judge  of  the  Superior  Court 
In  and  for  the  County  of  Adams.  Alterna- 
tive writ  heretofore  issued  quashed,  and  per- 
emptory writ  denied. 


4=>For  otber  cases  See  aata*  f6plc  and  KET-NUMBBR  in  all  K«r-Number«4  DlgMta  aaS  lodexM 
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Merritt,  Lantry  &  Merrttt,  of  Spokane^,  and 
W.  M.  "Nerlna,  of  Odessa,  for  plaintiffs.  Zent 
ft  Powell,  of  Spokane,  for  defendant. 

FULLEBTON,  J.  Agnes  Gelssler  died 
testate  In  the  state  of  Wasttlngton,  and  her 
will  was  duly  admitted  to  probate  In  the  sn- 
perlor  court  of  Adams  county.  Within  due 
time  after  the  admission  of  the  will  to  ino- 
bate,  one  Agnes  M.  Weber,  an  heir  at  law 
of  the  testatrix,  filed  a  petition  under  sec- 
tion 1307  of  the  Code  (Rem.),  seeking  a  con- 
test of  the  will,  arerring  therdn  that  the 
testatrix  was  lacking  In  the  necessary  capac- 
ity to  make  a  will  and  was  subjected  to  un- 
due Influence  by  her  husband,  <»ie  of  the  ben- 
eficiaries of  the  will  and  the  person  named 
therein  as  executor,  at  the  time  the  same 
was  executed.  After  issue  had  t>een  joined 
on  the  petition  the  contestees  applied  to  the 
superior  court  for  a  commission  to  take  the 
deposition  of  one  linne  Thompecm,  who  re< 
sided  in  the  state  of  Iowa,  before  a  notary 
public  named  in  the  application.  In  the  afi9- 
dayit  filed  in  support  of  the  application  _  it 
was  averred  that  the  witness  named  was  the 
nurse  who  attended  on  the  testatrix  during 
her  last  Illness;  that  by  her  the  contestees 
expected  to  disprove  the  allegations  of  the 
contestant  as  to  the  capacity  of  the  testatrix 
to  make  the  will;  that  since  the  proceeding 
was  begun  none  of  the  contestees  nor  their 
attorneys  had  personally  talked  with  the  wit- 
ness; and  that  it  was  therefore  impossible 
for  sudi  attorneys  to  frame  written  Interrog- 
atories to  be  propounded  to  the  witness 
which  would  elicit  such  knowledge  as  she 
had  on  the  question  Involved.  In  the  appli- 
cation It  was  asked  that  the  witness  be'  ex- 
amined upon  oral  Interrogatories  to  be  pro- 
pounded to  her  at  the  time  and  place  of  ber 
examination.  After  a  hearing  on  the  appli- 
cation for  the  commission,  the  court  found 
from  the  records  and  the  representations  of 
coimsel  that  the  witness  named  may  be  a 
necessary  and  material  witness  In  the  pro- 
ceeding, and  directed  a  commission  to  Is- 
sue. The  court  refused,  however,  to  permit 
the  deposition  of  the  witness  to  be  taken  on 
oral  Interrogatories  as  requested,  but  direct- 
ed that  the  deposition  be  taken  upon  "written 
InterrogatorleB,  direct  and  cross,  without 
there  being  present  any  of  the  Interested 
parties  to  this  proceeding  or  their  counsel," 
further  directing  that  any  such  interroga- 
tories as  the  parties  desired  to  be  submitted 
to  the  witness  be  prepared  and.  served,  and 
noticed  for  settlement  before  the  court  upon 
any  regular  law  and  motion  day  If  objections 
thereto  be  made.  The  proceeding  in  this 
court  Is  an  ai^licatlon  by  the  contestees  for 
a  writ  of  mandamus  to  compel  the  court  to 
issue  a  commission  permitting  an  examina- 
tion of  the  witness  on  oral  interrogatories  as 
requested  by  the  contestees  in  the  court  be- 
low. 

In  this  state  the  proceeding  to  take  the 


deposition  of  a  witness  to  be  naed  as  evi- 
dmce  in  the  courts  thereof  Is  govemed  by 
statute.  If  the  witness  whose  testimony  Is 
desired  is  within  the  state,  the  moving  party 
has  a  diolce  of  modes  for  taking  his  deposi- 
tion; he  may  take  the  d^xMltlon  before  a 
designated  officer  after  the  service  of  a  pre- 
scribed notice  on  the  adverse  party,  or  be 
may  apply  to  the  court  for  a  commission  to 
take  such  deposition.  Where  the  witness  Is 
without  the  state,  the  mode  permitted  is  by 
commission  only.  The  appllcaUe  provision 
of  the  statute  relating  to  the  taking  of  dep- 
ositions by  that  mode  Is  found  at  section 
1240  of  Remington's  Code,  and  reads  as  fol- 
lows: 

"Any  gnperior  conrt  in  this  state,  or  any  judge 
thereof,  is  authorised  to  grant  a  commissioii  to 
take  depositions  within  or  without  this  state. 
The  commission  must  be  issued  to  a  person  or 
persons  therein  named,  by  the  clerk,  under  the 
seal  of  the  court  granting  the  same,  and  deposi- 
tioDB  under  it  may  be  taken  upon  written  inter- 
rogatories or  upon  oral  questions  or  partly  upoo 
oral  and  partly  upon  written  interrogatories. 
Before  any  Buch  commission  shall  be  granted, 
the  person  intending  to  apply  therefor  shall 
serve  upon  the  adverse  tiar^  a  notice  of  his  in- 
tention to  make  such  appucation,  stating  the 
time  when  and  the  place  where  such  application 
will  be  made,  which  notice  shall  be  served  in  th« 
same  manner  and  for  the  same  time  as  provided 
in  section  1233,  unless  the  court  or  judge,  for 
sufficient  cause  shown  by  affidavit,  prescribe  a 
shorter  time.  At  the  time  the  application  is  pre- 
sented, the  court  or  judge  shall  settle  the  inter- 
rogatories, if  any  have  been  served  and  the  par- 
ties have  not  settled  the  same.  The  clerk,  upon 
issuing  the  commission,  shall  attach  the  inter- 
rogatories thereto,  if  any  have  been  agreed  upon 
or  settled  by  the  court,  and  immediately  forward 
the  same  to  the  commissioner.  At  least  five 
days'  notice  must  be  given  to  the  party  or  wit- 
ness to  be  examined  out  of  the  state,  in  case 
such  examination  shall  be  had  upon  oral  inter- 
rogatories, and  the  person  before  wiiom  the  depo- 
sition of  the  witness  shall  be  taken  shall  have 
the  same  power  to  compel  the  attendance  of  such 
parties  or  witnesses  as  any  person  authorized  to 
take  anch  deposition  within  this  state." 

With  reference  to  the, manner  In  which  a 
witness  without  the  state  may  be  examined 
on  a  commission  Issued  for  that  puriMse,  it 
was  the  view  of  the  learned  trial  judge  that 
It  was  wltlun  the  discretion  of  the  court  to 
whom  the  application  for  a  commission  was 
made  to  permit  It  to  be  done  In  any  one  of 
three  ways:  (1)  Wholly  upon  written  inter- 
rogratorles  settled  In  advance  of  the  issuance 
of  the  commission;  (2)  upon  Interrogatories 
propounded  to  the  witness  at  the  time  and 
place  of  the  examination ;  and  (3)  partly  up- 
on written  interrogatories  settled  in  advance 
of  the  Issuance  of  the  commission  and  part- 
ly upon  Interrogatories  propounded  to  the 
witness  at  the  tim^  and  place  of  the  exami- 
nation; holding,  in  conformity  with  this 
view,  that  It  was  the  duty  of  the  court  to 
exercise  this  discretion  as  the  facts  might 
appear  on  the  hearing  provided  for  by  the 
statute  when  the  application  for  .  the  com- 
mission Is  made.  We  have  not  been  f&vored 
with  a  brief  from  counsel  who  t^>re8eDted 
the  contestees  at  the  bearing  at  bar,  but  if 
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>ave  correctly  gathered  bis  meaning,  he 
38  tbealternatlTe  contention:  First,  that 
?oax-t  la  wlthoat  discretion  of  any  kind 
le  matter,  that  It  Is  Its  duty  to  Issne  the 
nlBsIon  when  a  reasonable  cause  therefor 
lo^v^n,  and  that  It  Is  the  privilege  of  the 
y  applying  for  the  commlssloa  to  ex- 
le  tie  witness  In  any  one  of  the  three 
lods   provided   by   statute;     or,    second. 

If  an  option  as  to  the  method  of  eiaml- 
on  exists  at  all  and  Oils  option  must  be 
•essed  In  the  commission.  It  Is  the  privl- 

of  the  applicant  for  the  commission  to 
"else  the  oi>tlon  when  the  commission  is 
tied  for. 
]  It  is  our  opinion  that  the  construction 

npoD  the  statute  by  the  court  presents' 
BOQnder  view.   The  language  of  the  stat- 

it  may  be  conceded,  is  not  entirely  clear, 

the  Legislature,  In  requiring  the  exam- 
:loa  to  be  made  upon  commission  and  in 
Hiring  notice  to  the  adverse  party  of  the 
Ucatlon  for  the  commission,  must  have 
I  a  purpose,  and  that  purpose  we  think 
I  to  enable  the  court  to  insure  to  each  of 

parties  an  equal  opportunity  in  the  presr 
aUon.  of  evidence.  A  case  can  be  conc^v- 
wbere  the  necessary  witnesses  may  reside 
widely  separated  places.  If  it  were  at  the 
ion  of  the  moving  party  to  examine  them 
a  commission  without  interrogatories  at- 
bed,  it  can  readily  be  seen  that  it  might 
onnt  to  a  denial  of  justice  to  the  adverse 
•ty,  since  such  a  party,  without  knowing 
advance  the  interrogatories  that  were  to 
propounded  to  the  several  witnesses,  could 
;  intelligently  frame  proper  written  cross- 
errogatories,  and  his  want  of  means  might 
svent  him  from  either  appearing  in  person 
the  hearing  or  procuring  a  proper  repre- 
itative.  We  think  that  the  rights  of  the 
verse  party  in  the  premises  are  as  coexten- 
e  as  the  rights  of  the  moving  party,  and 
it  neither  the  one  nor  the  other  can  claim 
y  special  privileges  under  the  statute  not 
mted  in  express  terms.  It  must  follow 
It,  since  there  is  a  choice  of  modes  for 
iklng  the  examination  and  the  rights  of 
B  parties  are  equal,  the  duty  of  determln- 
t  the  mode  devolves  upon  the  court  to 
lom  the  application  for  the  commission  is 
ide,  and  is  to  be  determined  from  the  facta 
esented  at  the  hearing,  subject  to  review 
ly  for  manifest  abuse  of  the  discretion  in- 
Ived  in  the  determination. 
[2]  The  right  to  take  the  deposition  of  a 
Itness  for  use  in  an  action  at  law  is  a  stat- 
ory  right,  and,  owing  to  the  diversity  of 
e  statutes,  the  authorities  from  one  state 
I  not  aid  much  in  determining  the  practice 
iplicable  to  another.  The  general  rule 
ems  to  be,  however,  that,  even  in  states 
liere  the  statutes,  like  our  own,  permit  an 
al  examination  under  a  commission,  that 
ethod  of  examination  is  not  favored,  and 
111  be  allowed  only  in  a  clear  case  of  neces- 
ty  where  it  is  apparent  that  an  examination 


by  Interrogatories  and  cross-interrogatories 
will  be  Inadequate.    13  Cyc.  891. 

Our  own  case  of  Nasser  v.  Gaston,  70 
Wash.  685,  127  Pac.  470,  while  not  directly 
in  point,  has  some  bearing  upon  the  question. 
There  a  deposition  taken  upon  a  commission 
with  interrogatories  annexed  had  been  sup- 
pressed by  the  trial  court  because  of  the  con- 
duct of  the  attorney  for  the  moving  party. 
It  was  not  contended  that  the  attorney  had 
been  guilty  of  any  fraud,  or  wrongful  act, 
other  than  that  he  was  present  when  the  dep- 
osition was  taken  and  had  been  in  intimate 
association  with  the  witness  for  some  hours 
before.  This  court  affirmed  the  order,  quot- 
ing from  Beverly  t.  Burke,  14  Oa.  70,  where 
it  was  said: 

"There  must  he  no  drcnmstances  of  unfair  ad- 
vantage obtained  by  one  party  over  the  other,  in 
having  testimony  taken  by  depositiona." 

Another  case  bearing  upcm  the  questl(m  of 
fairness  is  Donaldson  y.  Wlnningham,  64 
Wash.  19,  102  Pac.  879.  It  was  there  held 
that,  although  the  statute  did  not  In  express 
terms  require  it,  the  name  of  the  witness 
sought  to  be  examined  upon  notice  within  the 
state  must  be  stated  in  the  notice.  In  that 
case  this  language  was  used: 

"The  naming  of  the  witness  in  the  notice,  if 
not  within  the  letter  is  within  the  spirit  of  the 
statute.  One  of  the  canons  for  the  conatniction 
of  statutes  is  that  whatever  is  within  the  spirit 
of  the  statute  is  as  truly  within  the  statute  as  if 
it  were  expressed  in  words.  Any  other  view 
might  work  great  prejudice  to  the  adverse  party. 
If  the  name  of  the  witness  ia  given,  the  adverse 
party  has  an  opportunity  to  investigate  and  de- 
termine whether  he  desires  to  attend  the  hearing 
and  cross-examine.  He  cannot  prepare  for  ex- 
amination when  the  name  of  the  witness  is  not 
given." 

[31  But  the  applicants  contend  that,  con- 
ceding that  the  selection  of  the  mode  of  ex- 
amination to  be  pursued  rests  with  the  court 
to  be  reviewed  only  for  manifest  abuse,  there 
was  such  an  abuse  in  this  Instance.  Hie 
question  is  before  us  on  the  application  for 
the  issuance  of  the  commission  and  the  affi- 
davit in  sui^)ort  thereof  filed  in  the  court 
below.  The  matters  occurring  at  the  hear- 
ing are  not  in  the  record.  As  we  have  stated, 
the  papers  mentioned  show  nothing  more 
than  the  fact  that  the  witness  sought  to  be 
examined  attended  upon  the  testatrix  as  a 
nurse  during  her  last  illness,  and  the  further 
fact  that  neither  of  the  contestees  nor  their 
attorneys  have  personally  talked  with  the 
witn'ess  since  the  institution  of  the  proceed- 
ings to  contest  the  will.  While  these  facts 
indicate  that  the  witness  might  give  valua- 
ble testimony  as  to  the  condition  of  mind  of 
the  testatrix  during  the  period  the  witness 
waited  upon  her,  they  plainly  do  not  disclose 
that  such  knowledge  as  the  witness  possess- 
es could  not  be  elicited  by  interrogatories 
framed  in  advance  of  her  examination.  It 
is  doubtless  true  that  an  unwilling  witness — 
one  disposed  to  suppress  the  truth — can  be 
examined  to  better  advantage  orally  than  by 
written  interrogatories.    But  even  that  rea- 
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son  Is  not  KTallaUe  hen;  It  la  not  shown 
that  this  witness  is  of  the  designated  class. 
We  cannot  conclude,  therefore,  that  the  order 
of  the  court  shows  any  abuse  of  discretion. 

The  alternative  writ  of  mandamus  hereto- 
fore issued  Is  quashed  and  a  peremptory 
writ  denied. 

EaiLIS,  C.  J.,  and  MOUNT  and  PABKEJl, 
JJ.,  concur.    HOLCOMB,  J.,  dissents. 


WOMACH  et  al.  v.  SANDYGBBN  et  aL 

(HOLEAND  BANK  et  al..  Interveners). 

(No.  X3U9.) 

(Supreme  Court  of  Washington.    April  20, 
1917.) 

1.  TBDSTB   ®=»88— RKStJtTINO    Tbust— BSTAB- 
LIBHUENT  BT  PAROL. 

The  trust  ariang  from  title  to  land  purchas- 
ed being  taken  in  the  name  of  another  than  the 
one  pajring  the  purchase  price  is  not  an  express 
trust,  but  a  remilting  trust,  which  max  be  es- 
tablished by  parol. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §§  130,  131,  133.] 

2.  PARTrrioN  ^9l7(2)  —  Detebmination  of 
Title 

Under  Rem.  Code  1915, 1  844,  the  court  in  a 
partition  suit  not  only  has  power,  but  is  re- 
quired, to  determine  title,  when  put  in  issue. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §§  54-68.1 

3.  Trusts  4s»80(1)— RssuLTiNa  Tbdwp— StJF- 
TioiENCT   or  Evidence. 

Evidence  in  partition  held  sufScient  to  es- 
tablish a  resulting  trust  in  deceased.    - 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  134.] 

4.  Pabtition  ®s38S— Adjustment  or  Liens. 

One  who  purchased  the  interest  in  intes- 
tate's estate  of  one  of  the  heirs  is  in  partition  of 
the  real  estate  properly  charged  with  the 
amount  of  the  mortgage  which  the  heir  for  his 
own  benefit  placed  on  land  standing  in  his  name, 
but  on  a  resulting  trust  in  favor  of  intestate. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  i  254.1 

5.  Appeal   and    Brrob   *=al073(0)— Aitfibm- 

ANCE. 

Judgment  as  modified  by  a  correction  of  an 
admitted  error  can  be  affirmed,  even  if  the  trial 
court  had  no  power  to  make  the  correction,  as 
it  did,  after  notice  of  appeal ;  this  not  requiring 
a  modification  of  the  record  in  the  trial  court 

[£kl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4247.] 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  County;  Joseph  Sessions, 
Judge. 

Action  by  Emma  Womach  and  another 
against  Amanda  Sandygren  and  others;  the 
Holland  Bauli  and  others  intervening.  From 
the  decree,  defendants  appeal.    Affirmed. 

See,  also,  162  Pac.  354. 

Martin  &  Jesseph,  of  Davenport,  for  appel- 
lants. G.  E.  Lovell,  of  Rltzvllle,  for  respond- 
ents. 

FULLERTOX,  J.  This  Is  an  action  by  the 
respondents  Emma  Womach  and  Anna  Salt 
against  Amanda  Sandygren,  Bert  Anderson, 


and  Axel  Anderson,  for  the  partition  of  real 
property.  From  the  decree  directing  a  parti- 
tion, the  defendants  appeal. 

Tbe  appellants  and  the  resptmduits  are  the 
children  and  heirs  at  law  of  Thllda  Ander- 
son. Mrs.  Anderson  died  Intestate  on  July 
23, 1010.  Her  daughter,  the  appellant  Aman- 
da Sandygren,  was  appointed  admlnlstnitrlz 
of  her  estate  on  September  14,  1910.  The  es- 
tate was  closed  on  March  S,  1915,  by  a  de- 
cree which  settled  the  final  account  of  the 
administratrix  and  which  directed  the  dis- 
tribution of  the  property  of  the  estate  among 
the  heirs  at  law  in  equal  proportions.  Tba« 
were  some  21  separate  tracts  of  real  proper- 
ty set  forth  In  the  final  account  of  tbe  ad- 
ministratrix as  belonging  to  the  estate.  The 
legal  title  to  all  of  these,  however,  did  not 
stand  in  the  name  of  Mrs.  Anderson  at  the 
time  of  her  death.  The  tracts  were  acquired 
at  different  times,  and  upon  the  acquisition 
of  a  particular  tract  it  was  conveyed  to  some 
one  or  another  of  her  several  children,  the 
parties  to  this  action ;  It  appearing  that  each 
of  the  heirs  bad  been  possessed  at  some  time 
of  the  legal  title  to  one  or  more  of  the 
tracts.  In  their  complaint  tbe  respondents 
set  forth  three  other  tracts  which  they  avei^ 
red  belonged  to  their  common  ancestor,  whldi 
were  not  administered  upon  as  a  part  of  the 
estate.  These  tracts  the  trial  conrt  refused 
to  partition,  but  dismissed  the  action  as  to 
them  without  prejudice  on  the  ground  that  it 
was  without  Jurisdiction  in  this  proceeding 
to  determine  the  several  rights  of  the  par- 
ties to  them.  The  other  tracts  the  court  di- 
rected to  be  partitioned  among  the  heirs  in 
accordance  with  the  decree  of  distribution 
entered  In  the  probate  proceeding;  that  is, 
a  ou&'fifth  interest  to  each,  of  tbe  heirs,  with 
the  modification  that  Amanda  Saqdygreu 
take  the  interests  of  Bert  Anderson,  she  hav- 
ing purchased  his  Interest  In  the  property  of 
the  estate  prior  to  the  entry  of  Uie  decree. 

In  this  court  the  appellants  question  the 
decree  as  to  some  0  of  the  tracts  ordered 
partitioned.  In  their  answer  to  tbe  com- 
plaint the  appellants  put  In  Issue  tbe  re- 
spondents' allegation  of  ownership  of  tbe 
lauds  in  question,  averring  In  substance  that 
they  were  each  entitled  to  a  one-tenth  inter- 
est Instead  of  a  one-fifth  In  certain  described 
tracts  of  the  lands,  and  were  without  owner- 
ship or  Interest  of  any  kind  in  certain  other 
described  tracts.  Tbe  evidence  of  the  pai^ 
ties  waa.  directed  to  these  Issues,  aad  con- 
slated  on  the  part  of  the  respondents  of  oral 
evidence  tending  to  show  the  sources  from 
which  the  money  used  In  the  purchase  of 
the  property  was  derived;  of  oral  dedaraF- 
tlons  of  tbe  persons  in  whpse  names  the  le> 
gal  title  stood,  inconsistent  with  absolute 
ownership;  certain  writings  executed  by  sev- 
eral parties  Indicating  title  in  the  common 
ancestor;  and  the  fact  that  the  administra- 
trix administered  upon  the  property  as  prop-^ 
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erty  of  .the  estate  of  the  common  ancestor 
and  Indaded  the  property  In  her  flnaJ  ac- 
count with  the  estate  as  property  belonging 
thereto  and  subject  to  distribution  to  the 
heirs  In  equal  proportions. 

[1]  The  appellants'  first  contention  Is  that 
the  oral  evidence  was  Inadmissible  because 
tending  to  establish  an  express  trust,  which, 
under  the  rule  In  this  state,  cannot  be  estab- 
lished other  than  by  a  writing.  But  this 
ooDtoitlon  mlstakea  the  effect  of  the  evi- 
dence. The  effect  of  the  evidence  was  to  es- 
tablish a  resulting  trust— ^to  establish  the 
fact  that  the  purchase  price  of  the  property 
was  paid  by  the  ancestor  and  the  title  there- 
to taken  in  the  name  of  one  of  her  children 
— wblch  under  all  authority  may  be  estab- 
lished by  parol.  Cases  from  other  Jurisdic- 
tions need  not  be  dted  to  support  the  prin- 
ciple. Our  own  cases  conclude  the  ques- 
tion. Bowen  v.  Hughes,  6  Wash.  442,  32 
Paa  98 ;  Denny  v.  Holden,  55  Wash.  22,  103 
Pac.  1109 ;  Croup  v.  De  Moss,  78  Wash.  128, 
138  Pac.  on ;  O'Donnell  v.  McCool,  89  Wash. 
837, 154  Pac.  1090. 

W  It  Is  next  contended  that  the  principal 
issue  here  is  one  of  title,  and  that  title  can- 
not be  determined  in  an  action  brought  for 
the  partition  of  real  property.  This  un- 
doubtedly was  the  rule  of  the  common  law. 
Under  tfiat  practice  the  rule  was  to  stay  the 
partition  proceedings  until  the  plalntlfl  ob- 
tained a  Judgment  for  possession  at  law, 
whenever  the  pleadings  of  the  defendant  dis- 
closed an  adverse  claim.  The  practice  has, 
however,  been  modified  by  our  Code,  and- 
now  the  court  not  only  has  power  but  is  re- 
quired to  determine  title  in  a  partition  pro- 
ceeding whenever  the  issue  is  presented. 
Bern.  Code,  f  844;  HiU  r.  Young,  7  Wash. 
33,  84  Pac.  144 ;  Kromer  v.  Friday,  10  Wash. 
621,  39  Pac.  229,  32  Li.  R.  A.  671 ;  Chapman 
T.  AUen,  U  Wash.  627,  40  Paa  219;  Crowley 
T.  Byrne,  71  Wash.  444,  129  Paa  118. 

[3]  The  principal  contention  Is  that  the 
evidence  does  not  Justify  the  decree  entered 
by  the  trial  court.  The  evidence  we  shall 
not  review  in  detail.  An  examination,  how- 
ever, convinces  tliat  the  trial  Judge  did  not 
err  In  his  conclusion.  While  the  oral  evi- 
dence was  conflicting  and  not  in  itself  suffi- 
cient perliapB  to  c(Hnidy  with  that  rule  of 
certainty  required  in  the  establishment  of  a 
resulting  trust,  there  are  writings  in  the  rec- 
ord which  to  our  minds  do  not  leave  the  mat- 
ter In  doubt.  Tliere  is,  first,  the  mother's 
declaration  made  Just  prior  to  her  death,  in 
wUdi  she  expressed  the  desire  that  the  prop- 
erty be  equaUy  divided  among  all  of  her 
children ;  second,  a  written  agreement  made 
while  the  estate  was  in  process  of  adminis- 
tration, edgned  by  each  of  the  several  heirs, 
by  wlUA  they  purported  to  convey  the  prop- 
erty to  the  administratrix  with  an  agreement 
on  her  part  that  she  should,  at  the  close  of 
the  administration,  retain  a  specifically  de- 
scribed tract  as  her  share  of  the  estate  and 


convey  severally  to  the  other  parties  to  the 
agreement  other  specifically  described  tracts ; ' 
and,  third,  the  final  report  of  the  administra- 
trix in  which  she  included  all  of  the  property 
as  property  of  the  estate  and  subject  to  distri- 
bution among  the  heirs  of  the  estate  as  their 
interests  might  appear.  The  interests  of  the 
appellants  in  the  property  were  as  well  known 
to  them  when  these  several  instruments  were 
execnted  as  they  were  when  this  cause  was 
on  trial,  and  It  would  seem  that  if  the  truth 
was  that  this  portion  of  the  property  belong- 
ed to  them  severally  and  not  to  the  estate,  as 
they  now  claim,  they  would  then  have  made 
the  facts  known.  Their  claims  thus  seem  to 
be  rather  an  afterthought,  and  we  cannot 
think  the  preponderance  of  the  evidence  is 
with  them. 

In  discussing  the  rights  of  the  parties  we 
have  not  adverted  to  the  decree  of  distribu- 
tion entered  In  the  probate  proceedings. 
Thia  decree  was  somewhat  indefinite  in  its 
recitals  as  to  the  property  belonging  to  the 
estate,  and  the  trial  court  for  that  reason 
did  not  regard  It  as  controlling  Qie  question 
of  title.  For  a  like  reason  we  have  not  so 
considered  It,  but  in  so  far  as  it  Is  definite 
and  certain  it  tends,  contrary  to  the  conten- 
tion of  the  appellants,  to  support  the  re- 
^ndents'  view  of  the  ownership  of  the  prop- 
erty rather  than  their  own. 

[4]  Bert  Anderson,  whUe  In  possession  of 
the  title  to  certain  of  the  property,  mort- 
gaged It  and  applie4  the  proceeds  of  the 
mortgage  to  his  own  use.  Amanda  Sandy- 
gren,  as  we  have  said,  purchased  the  interest 
of  Bert  in  the  estate.  It  is  contended  that, 
since  the  court  directed  this  property  to  be 
distributed  to  all  of  the  heirs,  it  should  be 
charged  with  the  lien  of  the  mortgage,  and 
that  the  court  was  in  error  in  refusing  so  to 
do.  But  we  think  the  Judgment  right.  The 
amount  of  the  mortgage  was  properly  charge- 
able against  the  interests  of  the  mortgagor, 
and,  as  Mrs.  Sandygren  stands  in  his  shoes 
with  reference  to  the  property,  it  is  properly 
chargeable  to  her. 

LS]  It  is  admitted  that  the  court  was  In  er- 
ror in  its  decree  of  partition  In  so  far  as  it 
affected  lot  3  of  block  14  in  the  dty  of 
Sprague.  In  fact,  the  court  corrected  the  de- 
cree when  the  fact  was  called  to  Its  attention 
on  the  motion  of  the  respondents.  The  cor- 
rection was  made  after  the  notice  of  appeal 
from  the  decree  had  been  served,  and  the  ap- 
pellants question  the  power  of  the  court  to 
act  after  that  time.  This  fact,  however,  con- 
ceding the  objection  to  be  well  taken,  does 
not  require  any  modification  of  the  record  in 
the  court  below.  Hie  Judgment  can  be  af- 
firmed as  modified. 

Our  conclusion  is  that  the  decree  appealed 
from  is  without  error,  and  that  it  should 
stand  affirmed  as  modified.    It  is  so  ordered. 

ELLIS,  a  J.,  and  MOUNT,  PABIOIB,  and 
UOLCOMB,  JJ„  concur. 
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PACinO  POWER  ft  I/IGHT  CO.  v.  WHITE 
et  aL    (No.  13880.) 

(Snpreme  Court  of  Washington.    April  20, 
1917.) 

1.  Corporations  «=>116— Saiji  of  Stock— 
bxecttted  ob  executobt  contbact. 

A  contract  of  September  8tb  in  terms:  Ar- 
ticles of  agreement  between  named  persons  wit- 
nesseth  that  the  parties  of  tlie  first  part  have 
bargained  and  agreed  to  sell  and  do  hereby  sell 
to  the  party  of  the  second  part  all  the  stock  of 
a  certain  company  for  $25,000,  of  which  $1,000 
is  to  be  paid  at  once,  and  balance  on  or  before 
September  ITtb,  and  on  receipt  of  stock,  and  the 
parties  of  the  first  part  ajrree  and  warrant  that 
the  company's  liabilities  did  not  on  September 
1st  exceed  $11,500,  after  allowing  for  claims 
then  due  it,  and  if  they  do  exceed  it,  the  ex- 
cess shall  be  deducted  from  the  purchase  price, 
and  the  parties  of  the  first  part  will  on  or  be- 
fore September  13th  furnish  a  statement  of  the 
liabilities,  and  then  the  party  of  the  second  part 
shall  have  the  privilege  of  verifying  it  by  books, 
accounts,  and  other  papers  and  records  of  the 
company,  so  that,  if  possible,  it  may  be  done  by 
Scpteml>er  17th— was  not,  when  an  audit  was 
furnished,  an  executed  contract  passing  title,  bat 
still  an  executory  contract,  as  regards  considera- 
tion for  the  warranty  of  September  19th,  that 
the  liabilities  did  not  exceed  the  amount  shown 
by  the  audit,  which  before  proceeding  further 
with  the  consummation  of  the  purchase  the  party 
of  the  second  part  required  certain  of  the  parties 
of  the  first  part  to  execute;  the  party  of  the 
second  part  not  being  required  to  consummate 
the  purchase  till  protected  in  some  satisfactory 
way  against  any  undisclosed  liabilities  of  the 
company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |§  493,  494,  496.] 

2.  CoBPOKATiONS  *=»120— Sale  of  Stock- 
Warranty  AS  TO  laABILrnES— COHSIDEBA- 
TION. 

A  warranty  that  there  are  no  undisclosed 
liabilities  against  a  company  given  by  port  of 
owners  of  its  stock,  whereby  one  having^  an  ex- 
ecutory contract  of  purchase  thereof  is  induced 
to  proceed  to  a  consummation  of  it  when  not 
legally  bound  to  do  so,  has  consideration. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  495,  504.] 

3.  COBPOBATIONS.  <g=3l20— SALB     OF     STOCK— 

Wabbantt— "Liabilities." 
"Liabilities"  of  corporation,  warranted  in  a 
contract  of  sale  of  its  stock  and  in  a  separate 
warranty  not  to  exceed  a  certain  amount,  are 
not  limited  to  contractual  liabilitieB,  but  include 
those  for  torts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |§  495.  504. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Liability.] 

4.  Cobpobations  ®=3l20— Sale  of  Stock- 
Liabilities— Contintjino  Warbantt, 

A  warranty  on  which  sale  of  the  stock  of  a 
corporation  is  made  against  its  liabilities,  undis- 
closed or  contingent  or  otherwise,,  exceeding  a 
certain  amount  is  continuing. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  495,  504.] 

5.  Pbincipal  and  Agent  <&=>143(3)  —  Wab- 
BANTT— Undisclosed  Principal. 

A  warranty  on  which  sale  is  made  to  one  in 
fact  acting  as  agent  inures  to  the  benefit  of  the 
undisclosed  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  {  504.] 


6.  Gdabantt  «s»4— Wabhahtt. 

A  contract  inducing  consummation  of  pur- 
chase of  the  stock  of  a  corporation,  whereby 
fiart  of  the  sellers  warrant  that  the  corporation's 
labilities  do  not  exceed  a  certain  amount,  is 
one  of  warranty,  and  not  of  guaranty,  being  an 
absolute  undertaking  in  prsesenti,  aa  wdl  aa  in 
futuro. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  ||  8-0.] 

7.  CoBPoBATioNs    *=»121(1)—Wabbawtt— Ac- 
tion—Pabties. 

Though  sale  of  the  stock  of  a  corporation 
is  by  all  the  stockholders,  only  those  stockhold- 
ers who  execute  a  warranty  against  liability 
that  the  corporation's  liabilities  do  not  exceed  a 
certain  amount  whereby  the  purchaser  ia  in- 
duced to  consummate  his  purchase,  are  neoeaaary 
parties  to  action  on  the  warranty. 

Department  2.  Appeal  from  Superior 
Court  King  County ;  A.  W.  Frater,  Judge. 

Action  by  the  Pacific  Power  ft  Light  Com- 
pany against  W.  H.  White  and  another. 
From  an  adverse  judgment  plaintiff  appeals. 
Reversed  and  remanded. 

Kerr  &  McCord.  of  Seattle,  for  appellant 
Charles  E.  Patterson  and  Tom  S.  Patterson, 
both  of  Seattle,  and  Hurlbut  ft  Neal,  of  Bel- 
lingham,  for  respondenta 

PARKER,  J.  This  is  an  action  to  recover 
damages  upon  a  warranty.  The  demurrer  of 
the  defendants,  White  and  Campbdl,  to  the 
complaint  of  the  plaintiff,  Paciik:  Power  ft 
Light  Company,  having  been  sustained  by  tlie 
superior  court  and  the  plaintiff  having  elect- 
ed to  stand  upon  its  complaint  and  not  plead 
further,  Judgment  of  dismissal  was  rendered 
against  it  Fnwi  this  disposition  of  the  caoae, 
the  plalgtiff  has  appealed  to  this  conrt 

Counsel  for  appellant  amplified  its  com- 
plaint to  a  considerable  extent  in  reqKKiae 
to  a  motion  and  demand  in  that  behalf  made 
by  counsel  for  respondents.  This  was  done 
before  the  ruling  of  •  the  trial  court  upon 
respondents'  demurrer.  We  therefore  view 
the  complaint  as  so  amplified,  as  the  superior 
court  did,  in  determining  the  question  of  the 
sufiSdency  of  the  facts  so  pleaded  to  consti- 
tnte  a  cause  of  action  entitling  appellant  to 
relief.  The  controlling  facts  so  appearing 
may  be  summarized  as  follows:  In  the  nego- 
tiations leading  up  to  and  in  the  maldng  of 
the  two  contracts  here  Involved,  Chas.  D. 
Fnlleu  was  acting  as  agent  for  appellant 
This  fact  of  Fnllen  so  acting  as  agent  for  ap- 
pellant, we  assume,  was  then  unknown  to 
respondents  and  all  the  other  parties  to  the 
contracts,  since  the  contracts  themselves  and 
the  pleadings  are  sUent  upon  that  question. 
The  first  of  the  contracts,  bo  far  as  neces- 
sary to  here  notice  its  terms,  reads: 

"Articles  (rf  agreement  made  and  entered  into 
this  8th  day  of  September,  A.  D.  1910,  by  and 
between  W.  H.  White,  Thos.  F.  Jaci,  of  Seattlet 
Wash.,  for  themselves  and  A.  H.  Caunpbell,  of 
Toppenish,  Wash.,  for  himself  and  as  agent  for 
Herbert  Wright  and  W.  P.  Taylor,  parties  of  the 
first  part  and  Chas.  D.  Fullen,  of  Seattl&WasiL, 
party  of  the  second  part  witnesseth:    'That  the 
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38  of  the  first  part  have  bargained  and 
d  to  sell  and  do  hereby  aell  unto  the  said 
'  of  the  second  part  the  entire  capitalization 
all  of  the  stock  of  the  Bcservation  Elec- 
Oompany,  a  corporation,  organized  undfr 
a.'W's  of  the  state  of  Washington  and  eu- 
i    ill  operating  and  conducting  an  electric 

plant  m  the  town  of  Toppenish,  Wash.,  said 
carrying  with  it  the  entire  assets  of  every 

and  nature  of  the  said  Reservation  Rlec- 
:^!ompen.T,  together  with  all  the  rights,  fran- 
s,  privileges,  and  good  will  belonging  there- 
or   and  in  consideration  of  the  sum  of  $25,- 

of  which  the  sum  of  $1,000  is  paid  at  the 

of  the  signing  of  this  agreement,  and  the 
ace  of  said  sum,  to  wit,  $24,000,  is  to  be 

on  or  before  September  17,  A.  D.  1910,  and 
le  receipt  by  said  party  of  the  second  part  of 
sliares  of  stock  representing  the  capitaliza- 

hereinbefore  referred  to. 
'lie  said  stock  sliall  be  deposited  with  the 
idinavian-American  Bank  of  Seattle,  Wash., 
when  the  entire  amount  thereof  is  so  dcposit- 
;he  said  party  of  the  second  part  shall  pay 
said  snm  of  $24,000  to  the  parties  of  the 

part  on  or  before  the  17th  day  of  Septem- 

A,  D.  1910. 

'he  parties  of  the  first  part  agree  and  war- 
.  that  the  liabilities  of  said  corporation  did 
and  shall  not  exceed  the  sum  of  $11,500  on 

let  day  of  September,  A.  D.  1910,  after 
H^ing   for   all.  accounts   and   claims   due   to 

said  corporation  on  that  date:  and  in  the 
tt  that  said  liabilities  exceed  said  amount, 
>  the  same,  so  far  as  the  excess  over  $11,500 
oncemed,  shall  be  deducted  from  the  pur- 
se price  of  said  stock.  The  parties  of  the 
:  part,  through  A.  H.  Campbell  as  .secretary 

manager,  are  to  furnish  to  the  party  of  the 
ind  part  a  statement  showing  the  said  lia- 
ies  as  hereinbefore  mentioned,  on  or  before 
13th  day  of  September,  A.  D.  1910,  and  then 
said  party  of  the  second  part  shall  have  the 
ilege  of  verifying  the  same  by  examination 
he  books,  accounts,  and  other  papers  and  rec- 
i  of  the  said  Reservation  Electric  Company, 
:hat  if  possible  the  same  may  be  done  before 
tember  17,  1910.  If  the  indebtedness  as 
ve  determined  is  less  than  $11,000,  then  the 
I  party  of  the  second  part  is  to  pay  to  the 
I  parties  of  the  first  part  the  difference  be- 
en $11,000  and  the  indebtedness  as  deter- 
led,  the  understanding  being,  that  the  entire 
t  of  snid  plant  to  said  party  of  the  second 
t,  including  the  liabilities  of  said  corpora- 
I,  shall  not  be  less  than  $36,000.  •  *  * 
In  witness  whereof  the  said  parties  hereto 
e  hereunto  set  thdr  hands  and  seals  the  day 
i  year  first  above  written. 

"W.  H.  White.  [Seal. 
"Thos.  F.  Jack.  [Seal. 
"A.  H.  Campbell.  fSeaL 
"Chas.  D.  Pollen.    [Seal 

Lfter  tills  contract  wa^  entered  into  an 
lit  was  made  of  the  books  of  the  Reserva- 
n  Electric  Company  which  showed  liabil- 
«  of  that  company  to  the  extent  of  $18,- 
>.03.  Appellant,  before  proceeding  further 
h  the  consummation  of  the  purchase  of 
!  stock  required  respondents  to  execute 
1  deliver  a  contract  of  warranty  reading 
follows: 

Seattle,  Sept.  19,  1010. 
Mr.  Chas,  D.  FuUen,   Seattle,  Wash.— Dear 
:   We  have  examined  the  statement  of  Price, 
iterhonse  4  Co.,  certified  public  accountants, 

to  Reservation  Electric  Company,  dated 
ttember  17,  1910,  a  copy  of  which  was  fnr^ 
bed  to  na,  and  we  are  prepared  now  to  say 
I  warrant  that  at  the  close  of  business  for 

month  of  August,  1910,  the  accounts  and 
k  payabl*,  after  deducting  the  accounts  re- 


ceivable, did  not  and  do  not  «ceed  the  sum  of 
$12,606.08. 

"In  addition  thereto,  we  represent  and  state  to 
you  that  then  there  were  no  other  undisclosed  or 
contingent  liabilities  existing  against  said  com- 
pany In  excess  of  said  amount. 

"We  further  represent  to  you  that  there  has 
been  no  nnusoal  or  unnecessary  expenditures 
made  during  the  month  of  September  other  than 
those  in  the  ordinary  course  of  business  and 
which  were  necessary  for  carrying  on  the  busi- 
ness of  said  Reservation  Electric  Company,  as 
no  Increase  has  been  made  in  the  liabilities  of 
said  company,  of  which  you  have  not  been  fully 
advised.  Respectfully  yours, 

"W.  H.  White. 
"A.   H.   OampbelL 
•■Thos.  F.  Jack." 

This  Is  the  warranty  here  sned  upon.  We 
quote  from  the  contract  of  September  8tb  as 
bearing  upon  the  question  of  the  considera- 
tion for  the  execution  of  this  warranty  con- 
tract The  sale  of  the  stock  was  thereupon 
on  that  day  consummated  by  delivery  there- 
of to  CSias.  D.  Pullen  and  the  payment  of  the 
imrchase  price  as  contemplated  by  the  con- 
tract of  September  8th.  Appellant  "was  in- 
duced to  purchase  said  stock,  and  did  pur- 
chase said  stock,  and  pay  said  valuable  con- 
sideration therefor,  by  reason  of  said  state- 
ments, warranties,  and  representations  made 
by  said  defendants,  and  believed  that  said 
statements,  representations,  and  warranties 
were  true,  and  relied  thereon." 

In  January,  1910,  the  Reserratloa  Electric 
Company  became  liable  to  one  White  for 
damages  for  personal  injuries  received  by 
him  as  the  result  of  the  negligence  of  that 
company,  which  liability  was  unknown  to 
Chas.  D.  FuUen  and  appellant,  his  principal, 
at  the  time  of  the  consummation  of  the  sale 
of  the  stock  on  September  19th,  and  was  not 
included  in  the  $12,506  llablUUes  of  that 
company  then  disclosed  by  respondents  and 
warranted  by  them  to  be  all  the  liabilities  of 
that  company.  Thereafter,  in  October,  1910, 
an  action  was  commenced  against  the  Reser- 
vation Electric  Company  by  White  to  recover 
damages  for  which  it  was  so  liable  to  him. 
Trial  of  that  action  In  the  superior  court  re- 
sulted in  a  Judgment  against  that  company 
in  favor  of  White  for  the  snm  of  $3,000, 
which  Judgment  was  thereafter  affirmed  by 
this  court  White  ▼.  Reservation  Electric 
Co.,  75  Wash.  139, 134  Pac.  807.  Immediate- 
ly upon  the  commencement  of  that  action  in 
the  superior  court  appellant  notified  respond- 
ents and  each  of  them  of  the  fact  of  its  com- 
mencement and  called  upon  them  to  defend 
the  Reservation  Electric  Company  and  save 
It  harmless  from  that  liability.  The  Reser- 
vation Electric  Company  was  ultimately 
compelled  to  pay  that  Judgment  It  is  for 
damages  so  resulting  to  appellant  in  the  im- 
pairment of  the  value  of  the  stock  of  the 
Beservatlon  Electric  Company  purchased  by 
appellant  from  respondents  that  recovery  is 
sought  in  this  action  upon  the  warranty  ctm- 
tract  of  September  19,  1910. 

[1, 2]  It  Is  contended  by  counsel  for  re- 
spondents that: 
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"The  coDtntee  of  September  19th  ia  a  nullity, 
because  prior  to  that  time  the  contract  of  aale 
was  completed,  and  title  to  the  property  had 
paased,  so  that  there  was  do  consideratioa  what- 
ever for  this  contract" 

It  is  true  tbat  the  sale  contract  of  Sept«m- 
hpr  8tb  contains  the  words  "have  bargained 
and  agreed  to  sell  and  do  hereby  sell." 
Should  we  look  no  further  to  the  provisions 
of  that  contract,  It  might  well  be  argued  that 
it  became  an  executed  contract  passing  title 
upon  its  being  signed  by  the  parties  thereto. 
There  are,  however,  other  provisions  there- 
in which  we  tlilnlc  render  it  plain  that  both 
the  vendors,  and  the  purchaser  had  some- 
thing more  to  do  before  that  contract  could 
be  regarded  as  executed  and  passing  title. 
Respondents  did  not  malce  delivery  of  the 
stock  nor  were  they  required  to  do  so  until 
the  final  payment  of  the  purchase  price  was 
made  by  appellant.  This  of  Itself  might  be 
regarded  as  merdy  the  retention  of  control 
over  the  stock  for  the  purpose  of  securing 
the  purchase  price,  and  therefore  not  incon- 
sistent with  the  passing  of  title  upon  the 
signing  of  the  contract  But  respondents 
also  bad  something  to  do  as  a  prerequisite  to 
the  perfection  of  their  right  to  have  the  pur- 
chase of  the  stock  consummated.  By  the 
terms  of  tbat  contract  they  and  tbelr  asso- 
ciates warrant  that  the  "liabilities  of  the 
Reservation  Electric  Company  did  not  ex- 
ceed the  sum  of  $11,500.  They  also  agreed 
to  furnish  evidence  of  the  amount  of  the  lia- 
bilities of  that  company.  They  also  agreed 
that  the  amount  of  such  liabilities  was  to 
become  finally  determinative  of  the  exact 
amount  or  the  purchase  price;  $25,000  being 
only  tentatively  stated  as  the  amount  of  the 
purchase  price  In  the  contract  Plainly  by 
the  terms  of  the  ccwtract  ai^iellant  was  not 
compelled  to  blindly  accept  the  information 
to  be  furnished  by  respondents  as  couclusive. 
It  was  before  the  acceptance  by  appellant  of 
this  Information  to  be  furnished  by  respond- 
ents and  their  associates,  before  payment 
ot  the  balance  of  the  purchase  price,  and 
before  delivery  of  the  stock  that  appellant 
demanded  and  received  from  respondents  the 
warranty  contract  of  September  19th,  which 
induced  it  to  consummate  the  purchase.  As- 
suming for  the  present  that  the  liability  of 
the  Ueservation  Electric  Company  to  White 
was  one  which  respondents  and  their  associ- 
ates were  required  to  disclose  and  warrant 
against  under  the  contract  of  September  8th, 
it  is  plain  tbat  appellant  was  not  required 
to  con.summate  the  sale  under  tbat  contract 
until  it  was  protected  against  liabilities  of 
the  nature  which  White  had  against  tliat 
cmnpany,  either  by  deducting  the  amount  ot 
such  liabilities  from  the  purchase  price  or  in 
some  other  manner  satisfactory  to  appellant 
and  the  fact  that  that  liability  was  not 
known  to  appellant  at  the  time  surely  did 
not  lessen  its  right  to  be  protected  against 
it  Such  expressions  as  "do  sell,"  "have 
sold,"  and  "hereby  sell,"  used  In  a  contract 


of  sale,  and  wtaldi,  standlnK  ftlone,  might 
indicate  a  presMit  sale  and  passing  of  title, 
are  not  conclusive  upon  that  question  wlien 
used  in  a  'contract  of  sale  other  provisions  of 
which  negative  the  idea  of  title  passing  upon 
the  signing  of  such  a  contract  As  to  when 
title  passes  under  such  a  contract  bectHnes  a 
question  of  intention  to  be  gathered  from 
all  of  Its  terms.  It  seems  clear  to  us  in  the 
light  of  the  things  which  by  the  terms  of  th« 
contract  resijondents  were  required  to  do  be- 
fore appellant  was  required  to  consummate 
the  sale  that  the  contract  of  September  8th 
did  not  become  an  executed  one  or  pass  title 
until  after  the  execution  of  the  warranty 
contract  of  September  19th  and  that  when 
that  warranty  contract  was  executed  re- 
spondents' rights  had  not  become  so  fixed 
and  determined  that  they  could  have  com- 
pelled the  consummation  of  the  sale  without 
the  doing  of  anything  further  on  their  part 
In  the  early  case  of  Meeker  v.  Johnson,  3 
Wash.  247,  257,  28  Pac  642,  545,  Judge  Dun- 
bar, speaking  for  the  court  touching  the  ef- 
fect of  the  word  "sold"  upon  the  question 
of  passing  title,  as  used  in  a  sale  contract, 
said: 

"It  is  true  that  the  formal  word  'sold'  is  used 
in  this  contract;  •  •  •  bnt  so  it  is  in  a 
great  majority  of  contracts  of  this  kind  where 
ft  is  not  claimed  by  either  party  that  they  are 
anything  more  than  executory  contracts.  This 
may  bo,  and  donbtless  is,  one  expression  among 
others  to  indicate  the  intention  of  the  parties; 
but  it  is  only  one,  and  is  not  conclusive  when 
the  other  conditions  in  the  contract  indicate  a 
different  intention." 

See,  also,  North  Pacific,  etc,  Co.  v.  Kerron, 
6  Wash.  214,  31  Pac.  595 ;  Pacific  Coast  Elev. 
Co.  V.  Bravlnder,  14  Wash.  315,  44  Pac.  544; 
North  Idaho  Grain  Co.  v.  Oallison,  83  Wash. 
212,  145  Pac.  232;  6  B.  0.  L.  590;  36  Cyc. 
281. 

Having  concluded  that  the  sale  contract  of 
September  8th  was  still  executory  and  Imd 
not  resulted  In  the  passing  of  title  to  the 
stock  at  the  time  of  the  execution  of  the 
warranty  contract  of  September  19tli,  we 
think  It  follows  that  there  was  ample  con- 
sideration to  support  the  latter  contract, 
since  it  appears  by  the  all^ations  of  the 
complaint  that  appellant  was  Induced  to  pro- 
ceed to  a  consummation  of  the  sale  contract 
by  the  execution  of  the  warranty  contract  at 
a  time  when  it  was  not  legally  bound  to  do 
so.  Tbat  is  at  a  time  when  respondents  had 
not  done  all  they  were  required  to  do  under 
the  terms  of  the  sale  contract  entltUng  them 
to  have  the  sale  consummated.  Congar  r. 
Chamberlain,  14  Wis.  279. 

[S]  It  Is  contended  In  respondents^  behalf 
that  the  warranties  contained  in  the  con- 
tracts of  September  8th  and  Septmnber  19tli 
have  no  reference  to  any  liability  of  the 
Reservation  Electric  Company  other  than 
contractual  liabilities.  The  provision  In  the 
contract  of  September  8th  for  the  furnishing 
by  respondents  of  a  statement  of  the  liabili- 
ties of  that  company  and  the  privilege  ot 
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appellant  to  Verify  the  aame  by  en  examloa- 
tion  of  the  boo;ks  ot  that  cxmpfiDy  before  the 
consommatloB  of  the  sale  and  the  fact  that 
tbe  determination  of  the  tot^l  amount  of  the 
liabilities  of  the  company  waa  to  control 
the  exact  amount  of  the  purchase  price  might 
eeem  to  furnish  some  ground  for  this  con- 
tention; but,  when  the  contract  of  SeRtember 
8th  is  read  as  a  whole,  we  think  it  Is  render- 
ed plain  that  appellant  was  In^duced  to  pur- 
diase  tbe  stock  of  the  Reserratlon  Electric 
Company  In  reliance  upon  the  fact  that  every 
liability  of  that  company  should  be  disclosed 
before  tbe  consummiatlon  of  the  sale  by  the 
payment  of  the  purohase  price.  It  Is  plain 
that  liabilities  of  the  Reserration  Electric 
Company  growing  out  of  torts  would  lesson 
the  value  of  the  stock,  which  was  the  sub- 
ject of  the  sale.  Just  as  effectually  as  llablll-' 
ties  growing  out  of  contract.  It  seems  quite 
plain  to  us  that  appellant  entered  Into  the 
contract  of  sale  with  respondents,  having  in 
view  that  every  liability  of  every  nature 
which  would  afTect  the  value  of  the  stock 
would  be  disclosed  before  the  consummation 
of  the  sale,  and  that  all  parties  to  the  con- 
tract were  proceeding  upon  that  theory.  We 
think  that  the  word  "liabilities,"  as  appear- 
ing in  both  coBtracts,  Is  there  used  In  its 
broad  sense,  and  was  Intended  by  all  parties 
to  the  contracts  to  include  every  debt  or  obji- 
gatiim  of  the  Reservation  Electric  Company 
which  would  Impair  the  value  of  the  stock  of 
that  company.  Bouvler  defines  "liability"  as 
"responsiWllty ;  the  state  of  one  who  Is  bound 
In  law  and  Justice  to  do  something  which 
may  be  enforced  by  action."  Plainly  accord- 
iDg  to  the  allegations  of  the  complaint 
White's  cause  of  action  for  damages  was 
then  such  a  liability  against  the  Reservation 
Electric  Company  apd  one  which  materially 
Impaired  tbe  value  of  the  stock  of  that  com- 
pany. 

[4]  It  Is  contended  by  counsel  for  respond- 
ents that  the  warranties  contained  in  the 
contracts  are  not  continuing  warranties. 
Looking  alone  to  the  sale  contract  of  Septem- 
ber 8th,  there  might  be  some  ground  for  this 
contention  in  view  of  the  fact  that  tbe  terms 
of  that  contract  seemed  to  contemplate  that 
the  total  amount  of  the  UabUlttes  should  be 
first  ascertained  and  the  purchase  price  'de- 
termined accordingly.  It  seems  to  us,  how- 
ever, that  the  warranty  in  the  contract  of 
September  19th  is  plainly  a  continuing  war- 
ranty. Indeed  it  was  manifestly  not  for  the 
purpose  of  warranting  against  then  disclosed 
liabilities,  since  they  were  to  be  then  taken 
into  oonsideratlon  in  the  fixing  of  the  pur- 
chase price.  It  conld  serve  no  purpose  if  not 
a  continuing  warranty  looking  to  the  future 
protection  of  appellant  against  other  e:dst- 
Ing  liabilities.  Even  If  the  warranty  In  the 
contract  of  September  8th  was  not  strictly  a 
continuing  warranty,  the  uncompleted  duty 
(^  respondents  and  their  associates  under 
that  contract  to  disclose  all  the  liabilities  of 


tbe  Reaeryatlon  Electric  Company  constitut- 
ed sufficient  consideration  for  the  execution 
of  tbe  warranty  of  September  Ifttb,  which 
plainly  is  a  continuing  one. 

[S,  I]  We  have  assumed  so  far  for  con- 
venience of  'discussion  that  appellant  Is  In 
fact  the  purcbaser  under  the  contract  of 
September  8th.  It  is  contended  by  counsel 
for  respondents  that  ai^ellant  can  in  no 
event  have  the  benefit  of  the  warranty  it 
here  sues  to  recover  upon,  because  It  Is  not 
the  beneficiary  named  therein,  and,  its  In- 
terest in  the  transaction  being  only  that  of 
an  undisclosed  principal,  it  has  no  greater 
rights  than  an  assignee  of  Its  agent,  Chas,  D. 
FuUen.  Counsel  Invoke  the  general  rule  that 
a  warranty  In  the  sale  of  personalty  does  not 
mn  with  the  property,  and  the  assignee  of 
the  purchaser  cannot  avail  himself  of  such 
warranty  as  against  the  original  seller,  citing 
35  eye.  870.  It  seems  to  us  that  appellant 
does  not  stand  In  the  shoes  of  an  assignee  or 
grantee  of  its  agent,  FuUen,  in  view  of  tbe 
fact  that  Fullen  was  at  the  time  of  the  exe- 
cution of  both  contracts  in  fact  acting  for  ap- 
pellant as  its  agent.  This  fact  appearing  by 
tbe  allegations  of  the  complaint,  we  think  ap- 
pellant's rights  are  controlled  by  another 
rule  of  law  well  stated  in  2  0.  X  87S,  as  fol- 
lows: 

"As  a  corollary  to  the  principle  that  the 
rights  of  the  other  contracting  party  are  not  af- 
fected by  the  disdoBure  of  a  theretofore  an- 
koown  principal,  it  is  a  well-established  general 
rule  that,  where  an  af  ent  on  behalf  of  his  prin- 
cipal enters  into  a  simple  contract  as  though 
made  for  himself,  and  the  existence  of  the  prin- 
cipal is  not  disclosed,  the  contract  inures  to  tbe 
benefit  of  the  principal,  who  may  appear  and 
hold  the  other  party  to  the  contract  made  by 
the  agent.  By  appearing  and  claiming  the  bene- 
fit of  the  contract,  it  thereby  becomes  his  own 
to  the  same  extent  as  if  his  name  had  originally 
appeared  as  a  oontractiug  party." 

Of  conree,  the  rights  of  the  other  contract- 
ing party  as  against  tbe  agent  with  whom 
he  thinks  be  Is  dealing  as  principal  might 
impair  the  undisdosed  prlndpal's  rights. 
This,  however,  is  not  a  question  to  be  here 
considered.  As  the  facts  here  appear,  re- 
spondents' burdens  and  obligations  under 
their  contract  of  warranty  of  September  19th 
are  not  increased  in  any  respect  by  appellant, 
as  the  undisclosed  principal,  claiming  under 
that  warranty,  any  more  tlian  as  if  Fullen 
himself  were  claiming  under  it  Respondents 
are  not  going  to  be  subjected  to  sucoesaive 
suits  for  any  one  breach  of  their  warranty 
by  successive  assignees  or  grantees  of  the 
purchaser  of  the  stock,  which  is  apparently 
the  main  reason  for  the  rule  of  not  allowing 
recovery  upon  a  warranty  other  than  by  the 
one  to  wbom  it  was  given  as  pointed  out  by 
Justice  Lamar  in  Smith  v.  Williams,  117  Oa. 
782,  46  S.  E.  394,  97  Am.  St.  Rep.  220.  In 
this  connection  counsel  also  lnT<Ae  tbe  rule 
that  no  one  can  acquire  any  rights  under  a 
special  "guaranty"  other  than  the  one  who 
is  expressly  referred  to  or  necessarily  em- 
braced In  the  description  of  tbe  persons  to 
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whom  the  gnaranty  Is  addressed,  dtlng  20 
Cyc.  1429.  We  think  it  plain,  however,  that 
the  contract  here  Involved  !s  one  of  warranty 
and  not  of  guaranty.  While  these  words 
are  often  somewhat  Indiscriminately  used, 
they  do  not  carry  the  same  meaning  or  refer 
to  obligations  of  the  same  legal  nature.  In 
12  R.  G.  L.  1066,  the  dUTerence  In  legal  effect 
between  a  "warranty"  and  a  "guaranty"  Is 
stated  as  follows: 

"It  seems  that  dorivativcly  the  words  'war- 
ranty' and  'guaranty'  import  the  same  kind  of 
transaction,  and  they  are  still  loosely  employed 
as  though  they  were  synonymous.  In  legal  con- 
ception, however,  a  guaranty  is  distlngui^able 
from  a  warranty.  Each  is  an  undertaking  by 
one  party  to  another  to  indcnmify  or  make  good 
the  party  assured  against  some  possible  de- 
fault or  defect  in  the  contemplation  of  the  par- 
ties; but  a  guaranty  is  understood,  in  Its  strict 
legal  and  commercial  sense,  as  a  collateral  war- 
ranty, nnd  often  as  a  conditional  one,  against 
some  default  or  event  in  the  future,  whereas  the 
term  'warranty'  is  generally  understood  as  an 
absolute  undertaking  in  prssenti  as  well  as  in 
futuro,  against  the  defect,  or  for  the  quantity  or 
anality  contemplated  by  the  parties  in  the  sub- 
ject-matter of  the  contract.  In  the  sale  of  a 
commodity  an  undertaking  by  the  seller  to  an- 
swer for  defects  therrin  is  construed  as  a  war^ 
ranty,  though  the  seller  uses  the  term  'guar- 
anty.' " 

A  gnarantor  might  be  quite  willing  to  enter 
into  a  contract  guaranteeing  payment  of  an 
obligation  In  the  future  by  one  person,  and 
yet  be  quite  nnwlUing  to  guarantee  such  pay- 
ment by  another.  In  other  words,  the  guar- 
antor's burden  might  be  quite  different  in 
the  one  case  from  what  it  would  be  In  the 
other.  So  It  will  not  hie  presumed  that  be 
intends  to  be  bound  except  for  the  obliga- 
tion of  the  person  named  In  the  guaranty  con- 
tract. There  has  not  come  to  our  attention 
any  decision  or  other  authority  holding  to 
the  view  that  an  nndlsclosed  principal  to  a 
contract  of  warranty  like  that  here  Involved 
cannot  iiave  the  benefit  of  such  warranty  to 
the  same  extent  as  U  It  were  any  other  sim- 
ple contract  obligation  pn  the  part  of  the 
warrantor.  We  are  of  the  opinion  that  ap- 
pellant Is  entitled  to  the  benefit  of  this  war- 
ranty if  the  allegations  of  its  complaint  are 
true,  and  respondents  have  no  affirmative  de- 
fense Impairing  such  right  either  against  It 
or  its  agent  Chas.  D.  Fullen,  assuming  that 
it  dealt  with  Fullen  without  knowledge  of 
his  agency  for  appellanL 

[7]  Some  contention  is  nuide  in  respond- 
ents' behalf  that  there  Is  a  defect  of  parties. 
Tills  contention,  however,  proceeds  upon  the 
theory  that  this  action  is  based  npon  the 
s:ile  contract  of  September  8th  as  well  as  the 
WGrranty  contract  of  September  19th,  It  be- 
ing conceded  by  counsel  for  respondents  that, 
if  the  action  rests  upon  the  warranty  con- 
tract of  September  19tb  alone,  there  is  not 
a  defect  of  parties.  What  we  have  said,  we 
think,  leads  to  the  conclusion  that  the  cause 
of  action  is  and  can  be  rested  upon  the  war- 
ranty contract  of  September  19th.  The  sale 
contract  of  September  8th  is  of  no  conse- 


quence here  except  as  having  a  bearing  upon 
the  question  of  consideration  for  the  execu- 
tion of  the  warranty  contract  of  September 
19th.  In  other  words,  the  first  contract  is 
here  to  be  considered  only  for  the  purpose  of 
determining  whether  or  not  it  was  complete- 
ly executed  and  bad  passed  title  to  the  stock 
before  the  execution  of  the  warranty  con- 
tract 

We  conclude  that  the  facts  stated  In  the 
complaint  are  sufficient  to  constitute  a  cause 
of  action  entitling  appellant  to  recover  np- 
on the  contract  of  warranty  executed  by  re- 
spondents on  September  19,  1910. 

The  order  snstaiidng  the  demurrer  to  ap- 
pellant's comidalnt  and  the  Judgment  of  dis- 
missal are  reversed,  and  the  cause  remanded 
for  further  proceedings. 

ELLIS,  G.  3.,  and  MOtINT,  VXTLLBRTOIi, 
and  HOLGOMB,  JJ.,  concur. 


BOSTON  TRUST  CO.  v.  BVELON  00, 
(No.  13889.) 

(Supreme  Court  of  Washington.    April  20, 
1917.) 

1.  Fbaudb,  Statdte  or  4=>44<4>— Obai.  Lease 
or  IjAnds. 

An  oral  agreement  for  the  lease  of  a  honse 
for  a  period  of  years  is  not  enforceable. 

[Kd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent.  Dig.  i  66.] 

2.  I>Al(AOEB    4=s>28— -MEAStniK    OV    DaKAOIS— 

Rental  VALiint  or  ConnacpuiTVD   Buiu>- 

IKO. 

In  a  suit  to  foreclose  a  mortgage  glvoi  for 
the  purchase  price  of  lands  under  agreement 
whereby  the  seller  was  to  improve  certain  streets 
in  the  vicinity  of  the  property,  the  mortgagor 
could  not  offset  against  the  mortgage  the  rental 
value  of  a  residence  which  he  did  not  build  be- 
cause of  the  failure  of  the  mortgagee  to  make 
the  contemplated  street  improvements;  snch 
damages  being  remote  and  uncertain. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  if  69,  70.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;   R.  B.  Albertson,  Judge. 

Action  to  foreclose  a  mortgage  on  real 
estate  by  the  Boston  Trust  Company  against 
the  Evelon  Company.  From  a  decree  of 
foreclosure,  the  defjsndant  appeata.    AfOrmed. 

Winfleld  R.  Smith,  of  Seattle,  for  appellant 
Farrell,  Kane  &  Stratton,  of  Seattle,  for  re- 
spondent 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  foreclose  a  mortgage  up- 
on certain  real  estate  In  the  dty  of  Seattle. 
On  a  trial  of  the  case,  the  court  entered  a 
decree  of  foreclosure.  The  defendant  has  ap- 
pealed. 

The  facts  are.  In  substance,  aa  follows: 
On  May  5,  1913,.  the  Seaboard  Security  Com- 
pany sold  to  the  appellant,  Evelon  Company, 
blocks  17  and  18,  In  Laurelhurst  Heights  ad- 
dition to  the  city  of  Seattle.    The  purchaser 


4t=9For  other  cases  see  same  topic  and  KEY-NtlMBBR  In  all  Key-Numbered  DlgeBts-«ud  Indezw 
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paid  part  cash  for  these  blocks,  and  gave  Its 
note  for  $15,000,  secured  by  a  mortgage  up- 
on the  land.  Thereafter,  on  the  11th  day  of 
February,  1916,  the  Seaboard  Security  Com- 
pany sold  and  assigned  the  note  and  mort- 
gage to  the  respondent.  This  action  was 
bronght  by  the  resirandent  to  foreclose  the 
mortgage.  The  appellant,  as  an  affirmative 
defense  and  counterclaim  to  the  action,  al- 
leged. In  substance,  that  as  a  part  of  the 
same  transaction  as  the  sale  of  the  property 
the  Seaboard  Security  Company  contracted  to 
Improve,  with  sewers,  watermalns,  and  pav- 
ing, certain  streets  in  the  vicinity  of  the 
property  by  November  30,  1913 ;  that  appel- 
lant had  a  binding  agreement  with  one  A. 
S.  Taylor  that  when  said  street  improve- 
ments would  be  completed,  the  blocks  would 
be  improved  with  a  residence,  plans  for 
which. had  been  drawn  and  approved;  that 
Taylor  agreed  when- the  residence  was  com- 
pleted he  would  lease  the  same  for  a  period 
of  years,  paying  a  rental  of  $300  per  month ; 
that  these  facts  were  in  contemplation  of 
the  parties  when  the  sale  took  place;  that 
the  Seaboard  Security  Company  failed  to 
make  the  street  improvements  by  November 
30,  1913,  as  agreed,  and  such  Improvements 
would  not  be  c<Hnpleted  untU  November, 
191C:  that  by  reason  of  the  failure  of  the 
Seaboard  Security  Company  to  make  the  im- 
prorements  the  appellant  lost  the  difference 
between  -the  rental  value  of  the  property, 
with  the  improvements  as  contemplated,  and 
the  rental  value,  without  the  improvements, 
amounting  to  $5,250.  Upon  the  trial  of  the 
case  the  appellant  attempted  to  prove  the 
facts  alleged.  The  trial  court  sustained  ob- 
jections thereto,  upon  the  ground  that  the 
damages  sought  to  be  proved  were  specula- 
tive and  remote. 

[1,2]  A  mere  statement  of  the  facts,  we 
think,  conclusively  demonstrates  the  correct- 
ness of  the  ruling  of  the  court  It  Is  not 
claimed  by  the  appellant  that  any  dwelling 
house  or  improvement  was  made  upon  the 
lots  purchased.  It  is,  in  fact,  conceded  that 
the  residence  which  it  intended  to  build  was 
never  built,  and  no  further  investment  was 
made  by  the  appellant  except  the  mere  pur- 
chase of  the  land.  The  rule  applicable  to 
this  kind  of  a  case  is  stated  in  13  Cyc.  p. 
157,  as  follows: 

"Where  there  has  beoi  a  dday  in  the  perform- 
ance of  a  contract,  the  owner  of  the  property 
may  recover  aa  damages  the  value  of  its  use  dur- 
ing the  period  coverml  by  the  delay;  and  such 
damages  have  usually  been  measured  by  a  sum 
equal  to  the  rental  value  of  the  property  during 
the  period  of  delay." 

The  trial  court  In  this  case  allowed  such 
damages  as  an  oSset.  It  refused  to  allow 
damages  for  the  rent  of  a  building  wUch 
was  contemplated  to  be  placed  upon  the  land, 
which  building  was  never  placed  thereon. 


If  the  appellant,  In  reliance  apon  the  con- 
tract which  it  alleges  was  made,  and  was 
In  contemplation  of  the  parties,  at  the  time 
of  the  purchase  of  the  blocks,  had  erected  a 
dwelling  house  upon  the  property,  and  if,  by 
reason  of  the  failure  of  the  seller  of  the 
blocks  to  comply  with  Its  contract  to  Improve 
the  streets,  appellant  had  been  unable  for 
that  reason  to  lease  or  use  the  building  and 
the  lots,  it  might  then  be  In  position  to  ask 
for  the  reasonable  rental  value  of  the  prop- 
erty as  damages  in  offset  of  the  purchase 
price.  But  it  is  conceded  that  aM>ellant 
never  erected  the  house,  and  never  did  any- 
thing toward  erecting  it,  except  to  prepare 
plans  and  specifications,  and  obtained  the 
consent  of  a  party  who  was  willing  to  rent 
it  at  $300  a  month,  when  it  was  completed. 
The  record  vary  conclusively  shows  that  there 
was -no  lease  by  the  person  who  intended  to 
rent  it.  There  was  simply  a  verbal  agree- 
ment which,  of  course,  was  Incapable  of  en- 
forcement. That  fact,  however,  is  not  ma- 
terial here,  because  it  would  tend  only  to  show 
the  reasonable  rental  value  of  the  dwelling, 
if  the  dwelling  had  been  built,  as  contemplated. 
The  appellant  relies  upon  the  rule  announced 
by  this  court  in  the  cases  of  Skagit  Railway 
&  Lumber  Ca  t.  Cole,  2  Wash.  57,  25  Pae. 
1077,  and  Revett  v.  Globe  Navigation  Co.,  68 
Wash.  300,  123  Pac.  459,  and  other  cases  of 
a  similar  nature ;  but  those  cases  are  based . 
upon  a  state  of  facts  which  would  be  parallel 
and  applicable  if  the  appellant  had  built 
its  residence  as  contemplated,  and  had  been 
unable  to  lease  or  use  the  same  by  reason  of 
the  failure  of  its  vendor  to  make  the  street 
improvements.  But  the  appellant  did  not 
build  the  residence,  and  it  follows,  as  a  mat- 
ter of  course,  that,  not  having  done  so,  ap- 
pellant cannot  claim  damages  for  loss  of 
rental  for  a  building  which  was  never  built. 
As  was  said  in  Webster  v.  Beau,  77  Wash. 
444,  at  page  462,  137  Pac.  1018,  1016  (51  L. 
B.  A.  [N.  S.]  81): 

"A  clear  distinction  is  manifest  between  an 
interruption  of,  or  an  injury  to,  an  existing 
business  which  has  been  successfully  conducted 
for  a  considerable  period  of  time,  and  the  pre- 
vention of  the  eatablishment  of  an  entirely  new 
business.  When  the  business  is  in  contempla- 
tion, but  not  established,  profits  that  may  be  an- 
ticipated therefrom  are  too  speculative,  uncer- 
tain, and  conjectural  to  become  a  basis  for  the 
recovery  of  damages  in  an  action  for  the  subse- 
quent loss  of  such  profits." 

Without  further  referring  to  tlie  author- 
ities cited  in  the  briefs,  we  are  satisfied 
that  the  damages  here  sought  to  be  offset 
against  the  mortgage  are  too  remote  and 
uncertain  in  their  character. 

The  judgment  of  the  trial  court  is  there- 
fore afBrmed. 

ELI/IS,  C.  J.,  and  PARKER,  FULUSR- 
TON,  and  HOLCOMB,  JJ.,  concur. 
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WEST  T.  JBS8B  A.  MNNBY  ft  CO.  «t  aL 

(CiT.  leeo.) 

(District  Court  of  Appeal,  Second  Diatxict,  Cali- 
fornia.   March  3,  1917.) 

1.  Masteb  and  Sxbvakt  «=3278(9)  —  iNjrmT 
TO  Servant— SunnciENCY  op  Evidbucb. 

Evidence  that  shingles  on  a  roof  to  which  a 
painter's  scaffold  was  attached  slipped,  causing 
the  scaffold  to  fall  and  injure  plaintiff  employ^, 
suatains  a  finding  that  the  master  was  negligent, 
in  not  providing  a  safe  i^ace  to  work,  where 
the  scaffold  could  have  been  tied  to  a  chimney. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  958.] 

2.  JlASTEE  AND  Skbvant  <S=>265(14)  —  CoN- 

TBIBUTOBT  NEGLIGENCE— BUBDBN   OF  PbOOF. 

Where  defendant  employer's  negligence  has 
been  established,  defendant  has  the  burden  of 
proving  plaintiff  employe's  contributory  negli- 
gence. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  }§  883,  908.] 

3.  Masteb  and  Sebvant  <S=>281(12)  —  OoN- 

I'BIBTJTOBT   NKGUOENCB  —   SUFFICIBNOT   OP 

BVIOBNCB. 
A  finding  that  plaintiff  employ^  was  not 
guilty  of  eontrfbutory  negligence  while  upon  a 
painter's  scaffold  is  sustained  under  St.  1911, 
p.  796,  providing  that  an  employe's  slight  con- 
tribatMry  negligence  shall  not  bar  recovery, 
etc.,  where  his  alleged  negligent  actions  were 
completed  before  the  accident,  and  would  not 
necMsarily  have  caused  the  scaffold's  fall. 

[Bi.  Note.— For  other  cases,  see  Master  and 
,  Servant,  Cent.  Dig.  {.995.1 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Lonis  W.  Myers,  Judge. 

Action  by  Benjamin  West  against  Jesse  A. 
Liinney  &  Co.  and  otliers.  Judgment  for 
plaliktiff,  and  defendants  appeal.    AflEirmed. 

Robt.  T.  linney  and  Ralph  W.  Schoonover, 
both  of  Los  Angeles,  for  appellants.  Harrl- 
man,  Ryckman  &  Tuttle,  of  Los  Angeles,  for 
respondent. 

CONRET,  P.  J.  In  this  action  It  was  al- 
leged by  the  plaintiff  that  he  was  employed 
by  the  defendants  as  a  bouse  painter  upon  a 
certain  house  in  the  dty  of  Los  Angeles; 
that,  while  working  In  the  course  of  that  em- 
ployment upon  a  scaffold  supplied  and  erect- 
ed by  defendants  and  suspended  by  roi)es  and 
hooks  from  the  building,  the  scaffold  suddenly 
and  without  warning  and  through  the  negli- 
gence of  the  defendants  fell  and  precipitated 
plaintiff  to  the  ground  below,  whereby  he  re- 
ceived the  described  Injuries.  It  was  plead- 
ed that  the  negligence  of  the  defendants  con- 
sisted in  failure  to  provide  plaintiff  a  secure 
and  sufficient  scaffold  upon  whlcih  to  work 
and  proper  and  sufficient  8upp<»tB  for  said 
scaffold.  Defendants  appeal  from  the  Judg- 
ment and  from  an  order  denying  their  motion 
for  a  new  trial. 

It  is  conceded  that  tbe  ropes,  hooks.  Jacks, 
and  platfonn  constituting  the  scaffold  were 
supplied  by  the  defendants  to  the  plaintiff 
and  two  other  workmen  who  were  co-<^)erat- 
Ing  with  him  as  fellow  workm^i  in  painting 


the  home.  It  was  also  shown  without  con- 
flict in  the  evidence  that  the  scaffold  fell 
suddenly  and  without  warning  and  thereby 
the  plaintiff  received  his  injuries.  The  scaf- 
fold was  erected  by  workmen  of  the  defend- 
ants who  put  the  materials  In  place  and 
swung  the  platform  into  the  x)osltlon  where 
it  was  when  It  fell  It  was  clearly  shown 
by  the  evidence  and  Is  not  disputed  that  the 
scaffold  was  of  a  kind  commonly  used  and 
well  approved  in  the  painting  business,  and 
that  the  particular  materials  were  superior 
of  their  kind  and  In  first-class  condition. 
The  method  of  erecting  the  scaffold  was  as 
follows:  The  r(^)es  were  hung  from  hooks 
which  were  fastened  to  roof  Jacks  which 
rested  upon  the  shingles  of  the  roof.  The 
upper  end  of  each  Jack  was  thrust  under  an 
upper  course  of  shingles,  and  the  Jacks  were 
prevented  from  slipping  by  certain  rows  of 
screws  the  points  of  which  were  arranged  so 
as  to  catch  upon  the  shingles  of  the  roof. 
Two  shingles  at  the  lower  side  of  the  roof 
and  upon  which  one  of  the  Jadis  rested  slip- 
ped out  of  place  and  fell  to  the  ground.  At 
the  same  instant  the  Jadt  and  hook  slipped 
off,  thereby  causing  the  rope  and  platform 
to  fall. 

[1]  In  his  testimony  the  plaintiff  described 
the  staging  and  the  materials  by  which  It 
was  upheld,  and  stated  that  when  the  stag- 
ing was  put  up  he  tested  the  falls  by  swing- 
ing upon  each  of  the  ropes  attached  to  two 
of  the  hooks  "before  we  put  the  scaffolding 
on."  Lee  Wilson,  a  witness  for  the  defend- 
ants, was  one  of  the  men  working  with  the 
plaintiff.  WUson  testified  that,  with  the  as- 
sistance of  one  Doremus,  he  placed  the  books 
on  the  roof  and  tested  them ;  that  he  waited 
at  each  hook  imtll  it  was  tested,  and  this  one 
looked  perfectly  safe;  that  In  this  particular 
case  he  had  no  doubt  of  Its  safety,  but  be- 
cause of  the  appearance  of  the  shingles  he 
made  an  extra  test ;  that  he  made  an  exami- 
nation of  the  shingles  to  see  if  they  were 
nailed  or  loose,  and  they  were  not  loose  at 
the  time  he  put  down  the  Jack.  The  plaintiff 
did  not  take  part  in  placing  the  hooks  on  the 
roof  or  share  In  putting  up  the  apparatus, 
except  that  he  tested  the  falls  as  above  stat- 
ed. As  to  the  safety  of  the  shingles  and  of 
the  placing  of  the  hooks  thereon,  he  relied 
upon  the  defendants  and  upon  his  fellow 
workmen ;  also  a  member  of  defendant  part- 
nership was  present  when  the  scaffold  was 
put  up.  The  root  was  old  and  weather  beat- 
en. Immediately  after  the  accident  some 
pieces  of  shingle  of  that  character,  appar- 
ently corresponding  to  the  shingle  space  left 
vacant  on  the  edge  of  the  roof,  were  found 
lying  on  the  ground  where  ttie  scaffold  felL 
These  were  exhibited  to  the  court  In  connec- 
tion -with  the  teeftlmony,  but  are  not  before  us. 

It  was  possible  to  have  secured  the  scaf- 
fold against  slipping  of  the  shingles  and  a 
consequent  fall  by  fastening  a  rope  to  the 
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hooks  and  tying  It  to  a  cblmney  on  top  of 
the  roof.  This  actaally  had  been  done  while 
they  were  painting  another  side  of  the  house. 
Under  the  drcumstances  shown,  we  cannot 
say  that  there  is  no  evidence  tending  to  prove 
that  tlie  defendants  negligently  failed  to  pro- 
vide plaintiff  a  safe  scaffold  upon  which  to 
work. 

[J,  J]  The  accident  occurred  on  the  18th 
day  of  October,  1912.  At  that  time  there  was 
to  effect  a  statute  relating  to  the  liability  of 
employers  for  Injuries  of  this  kind.  Stats, 
1911,  p.  796.  Section  1  of  that  act  provided 
that  in  actions  of  this  class: 

"The  fact  that  such  employ^  may  have  been 
(nOty  of  contributory  negligence  shall  not  bar 
a  recovery  therein  where  his  contributory  neg- 
ligence was  slight  and  that  of  the  employer  was 
gross,  in  comparison,  but  the  damages  may  be 
diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploy*." 

It  was  farther  xprovlded  that  It  shall  not 
be  a  defense  that  the  iqjury  was  caused  in 
whole  or  In  part  by  the  want  of  ordinary  or 
reasonable  care  of  a  fellow  servant.  NegU' 
gence  of  the  defendants  having  been  shown, 
the  burden  was  uiion  the  defendants  to  es" 
tabllsh  their  plea  of  contributory  negligence. 
In  order  to  establish  such  plea,  it  must  have 
been  made  to  appear  not  only  that  the  plain- 
tifl  was  negligent,  but  that  such  negligence 
was  a  proximate  cause  of  the  accident ;  and 
even  If  these  conditions  were  established, 
the  plaintiff's  cause  of  action  could  not  be 
«»tirely  defeated  if  the  court  or  Jury  found 
from  the  evidence  that  the  contributory  neg- 
ligence of  the  plaintiff  "was  slight  and  that 
of  the  employer  was  gross  In  comparison." 
ipplylng  the  evidence  in  this  case  to  the 
rales  governing  contributory  negligence  un- 
der this  statute,  we  cannot  say  that  the  court 
was  not  Justified  in  its  finding  that  plaintiff's 
injuries  were  not  proximately  caused  or  con- 
tributed to  by  his  own  negligence  or  ftiult. 
There  Is  some  testimony  tending  to  show  that 
the  plaintiff,  in  some  of  his  movements  to 
and  fro  upon  the  scaffold,  violated  certain 
rules  current  among  painters  which  are  usu- 
ally observed  for  the  purpose  of  avoiding  ac- 
cident. But  these  acts  of  the  plaintiff  had 
been  completed  prior  to  the  time  of  the  ac- 
cident, and  were  not  such  as  to  require  the 
court  to  find  that  they  were  the  acts  which 
caused  the  scaffold  to  fall. 

The  judgment  and  order  are  affirmed,* 

We  concnr:  JAMES,  J. ;  SHAW,  J. 


PEOPLE  V.  KTTLEY.    (Cr.  662.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   March.  12,  1917.) 

CtiHiRAi,  IiAW  «=>1151—AppeaI/— Review- 
Verdict. 
Where  It  does  not  appear  that  prejudice  re- 
sulted to  defendant  from  the  refasal  of  his  re- 
quest for  a  postponement  of  the  trial,  and  tho 


evidence  amply  sustains  the  verdict,  the  convic- 
tion will  be  affirmed. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  3045-3049.] 

Appeal  from  Superior  Court,  Alameda 
Co<inty ;  F.  B.  Ogden,  Judge. 

James  Kltley  was  convicted  <tf  crime,  and 
he  api)eals.    Affirmed. 

Walter  Stlngley  and  J.  G.  Thomas,  both  of 
Oakland,  for  appellant.  TJ.  S.  Webb,  Atty. 
Gen.,  and  John  H.  Rlordan,  Deputy  Atty. 
Gen.,  for  the  People. 

PEOt  CTJHIAM.  Upon  an  investigation  of 
the  record,  and  after  listening  to  the  oral  ar- 
gument of  the  appellant,  we  are  not  satisfied 
that  the  trial  court  abused  its  discretion  In 
denying  the  defendant's  request  for  a  post- 
ponement of  the  trial,  and  at  any  rate  it  does 
not  appear  to  us  that  any  prejudice  resulted 
to  the  defendant 

As  to  the  appellant's  crIticlBinB  of  the 
charge  of  the  court,  that  charge  is  in  our 
opinion  dear  and  correct;  nor  do  we  find  any 
merit  In  the  point  that  the  testimony  of  the 
prosecutrix  is  inherently  improbable  and 
therefore  insufficient  to  support  the  verdict 
and  judgment.  On  the  contrary,  an  inspec- 
tion of  the  record  convinces  us  that  they  are 
amply  sustained  by  the  evidence. 

The  judgment  and  order  appealed  from 
are  therefore  affirmed. 


PEOPLE  V.  SBHTH.    (Cr.  671.) 
(District  Court  of  Appeal,  First  Distriot,  Cali- 
fornia.   March  12,  1917.) 

I/EWDNESS  «=»10— Evidence— Stjfficienot. 

In  a  prosocution  for  the  felony  defined  by 
Pen.  Code,  {  28S,  which  punishes  lewd  and 
lascivious  conduct  with  minor  children,  evidence 
held  to  sustain  a  conviction  of  an  attempt  to 
commit  the  act  charged. 

[Ed.  Note.— F<Mr  other  cases,  see  Lewdness, 
Cent.  Dig.  I  15.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  B.  Dunne, 
Judge. 

William  Smith  was  convicted  of  crime, 
and  he  appeals.    Affirmed. 

Knapp  Orton  and  W.  O.  Tnpper,  both  of  San 
Francisco,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  John  H.  Biordan,  Deputy  Atty. 
Gen.,  for  the  Pe<H>le. 

PER  CURIAM.  The  defendant  was  charg- 
ed with  the  commission  of  the  felony  defined 
by  section  288  of  the  Penal  Code,  which  pun- 
ishes lewd  and  lascivious  conduct  with  mi- 
nor children;  and  the  point  that  the  appellant 
makes  In  his  appeal  from  the  Judgment  and 
order  appealed  from  is  that,  because  defend- 
ant's conviction  was  of  an  attempt  to  com- 
mit the  act  charged,  there  is  no  evidence 
warranting  the  verdict,  for  the  reason  that 
the  Information  charges  that  the -defendant 
placed  his  hands  upon  certain  parts  of  a  ml- 
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Dor  female  diUd,  and  there  Is  no  direct  evi- 
dence to  that  effect  It  Is  argued  that  he 
could  not  be  convicted  of  an  attempt,  because 
the  prosecution  did  not  show  specifically  that 
he  had  made  any  move  to  place  his  hands  up- 
on the  parts  In  question.  The  appellant  also 
contends  that  the  evidence  does  not  show  his 
guilt  beyond  a  reasonable  doubt 

Considering  the  latter  point  first,  we  think 
it  Bu£9cient  to  say  that  the  Jury  by  its  ver- 
dict has  decided  It  contrary  to  aH)ellant's 
contention.  As  to  the  first  point  urged,  the 
evidence  introduced  at  the  trial  was  direct 
and  drcnmstantiaL  There  is  circumstantial 
evidence  of  the  defendant  taking  the  child 
Into  a  bam  or  vacant  house,  and  that  the 
chUd's  clothing  was  disarranged.  There  is 
the  admission  on  the  part  of  the  defendant 
that  he  did  touch  the  child's  clothing,  and 
there  is  the  testimony  of  the  police  officer 
that  the  defendant  stated  to  him  that  he  al- 
lowed his  passion  to  get  the  best  of  him  and 
that  he  played  with  the  child.  Upon  the 
whole  evidence  the  Jury  rendered  its  verdict 
of  an  attempt  to  commit  the  act  charged; 
and  we  are  satisfied  from  a  review  of  the 
record  that  the  evidence  is  sufficient  to  sup- 
port the  verdict  and  Judgment. 

For  that  reason  the  judgment  and  order 
appealed  from  are  affirmed. 


COMPTON  LAND  CO.  v.  VAUGHAN  et  al 
(Civ.  2203.) 

(District  Court  of  Appeal,  Second  EKstrict,  Cal- 
ifbraifl.    Feb.  28,  1917.) 

Vendob  and  Purchases  «=3l8(4)— Option  to 

PUBCHASE— CoNSTK-DCnON. 

An  airreement  contemplating  the  purchase 
of  land,  reciting  i>art  payment  but  providing 
that  the  agreement  was  an  option  exclusively, 
and  that  the  prospective  purchaser  has  no 
rights  in  the  property  until  a  second  payment 
and  that  on  default  of  such  payment  both  par- 
ties were  released,  and  the  prospective  vendor 
should  retain  the  initial  payment  aa  liquidated 
damages,  upon  which  there  were  indorsements 
extending  the  date  of  the  second  payment  upon 
consideration  of  smaller  payments,  which  in- 
dorsements confirmed  the  terms  of  the  original 
agreement  as  an  option  merely,  the  payments 
made  being  the  consideration  upon  which  the 
option  to  purchase  rested,  and  upon  the  lapse  of 
the  time  fixed  by  the  contract  and  extension  in- 
dorsements, and  default  in  second  payment 
neither  the  purchaser  nor  his  assignee  could  re- 
cover any  of  the  payments  made. 

[Ed.  Note. — "Sot  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  23.] 

Appeal  from  Superior  Court  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  to  remove  cloud  from  title  by  the 
Compton  Land  Company  against  John  A. 
Vaughan  and  another.  Judgment  for  plain- 
tiff, and  defendant  Henry  S.  Woolner  ap- 
peals.   Affirmed. 

Albert  M.  Norton  and  Henry  a  Woolner, 
both  of  Les  Angeles,  for  appellant  John  G. 
Mnnbolland,  of  Los  Angeles,  for  respondent 


JAMES,  3.  Tbe  appeal  In  this  case  is  tak- 
en from  a  Judgment  entered  In  favor  of  the 
plaintiff.  In  the  complaint  fkcts  were  aet  oat 
showing  that  plaintifr,  onorabont  tbe  14tb  at 
December,  1911,  executed  in  fiivor  of  defend- 
ant John  A.  yaagban  a  certain  writing,  whidi 
is  in  the  complaint  called  "an  option  agree- 
ment" This  agreement  related  to  certain 
realty.  It  is  alleged  that  defendant  Vani^ian 
failed  to  comply  with  the  terms  and  conditions 
of  the  agreement  and  failed  to  complete  the 
purchase  of  the  real  property  which  was  de- 
scribed. It  was  then  alleged  that  tbe  defend- 
ants "(dalm  an  estate  or  interest  In  said  prem- 
ises adverse  to  plaintiff  by  and  through  said 
option  agreemoit  wtiich  in  truth  and  in  fact 
is  void  sad  of  no  effect"  Allegation  is  made 
that  the  option  agreement  was  recorded  in 
the  office  of  tbe  county  recorder  and  remained 
as  a  cloud  upon  plaintiff's  title.  Tbe  prayer 
was  that  the  option  agreement  be  adjudged 
void  and  canceled  and  satisfied  of  record,  and 
"that  the  cloud  created  thereby  be  removed," 
and  for  general  relief.  An  answer  was  filed 
and  the  case  proceeded  to  trial,  wtth  the  re- 
sult as  stated. 

Here  was  no  dispute  as  to  tbe  terms  of  the 
writing,  which  was  set  out  in  full,  together 
with  certain  extension  Indorsements,  as  an 
exhibit  in  the  complaint  The  agreement  was 
dated  December  14, 1911,  and  recited  that  the 
plaintiff  had  received  from  Vaughan  the  sum 
of  $300  "as  part  payment  for  tbe  following 
described  real  property."  (Here  follows  a  de- 
scription of  tbe  realty  affected.)  The  agree- 
ment then  contained  tbe  following  redtations: 

"The  entire  price  to  be  paid  for  the  above 
described  real  property  is  $28,500  and  to  be  paid 
as  follows:  $300  cash  as  hereinbefore  mentioned. 
$6,200  on  or  befwe  ninety  days  after  date^  The 
balance  of  $22,000  to  be  divided  in  six  equal 
payments." 

The  time  of  the  maturity  of  the  notes  was 
then  set  forth,  and  farther  on  In  the  docn- 
ment  it  was  recited  as  follows: 

"It  is  distinctly  understood  that  this  instru- 
ment is  an  c^tioQ  exclusively,  and  tliat  the  hold- 
er of  said  option  has  no  right  to  enter  on  or  in 
any  manner  assume  ownership  or  possession  of 
any  part  of  said  above^escribed  property  until 
above-mentioned  $6,200  is-  paid  and  said  John 
A  Taughan  baa  executed  above-menticMied  notes, 
and  the  agreement  for  sale  of  real  estate  as 
herein  called  for  is  duly  escrowed.  A  good  and 
sufficient  agreement  for  sale  of  real  estate,  with 
a  resolution  of  the  board  of  directors,  deed  to  be 
executed  and  delivered  by  the  said  Compton 
Land  Company,  *  •  *  on  or  before  the  14th 
day  W  March,  1912.  •  *  *  If  the  said  pay- 
ment of  $6,200  is  not  paid  or  tendered  on  or 
before  the  said  14th  dav  of  March.  1912,  then 
this  contract  to  be  void  and  of  no  effect  and 
both  parties  released  from  all  obligations  herein, 
and  in  that  event  the  said  $300  paid  on  this  date 
is  to  be  retained  by  tbe  Compton  Land  Company 
as  liquidated  damages." 

Tbe  alleged  option  agreement  was  duly 
signed  by  the  plaintiff  corporation  and  by 
John  A.  Vaughan,  defendant  On  March  11, 
1012,  an  indorsement  was  made  <m  tbe  writ- 
ing, signed  by  both  parties,  whicb  recited 
that: 
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"Hie  within  option  agreement  ia  hereby 
amended  by  mutaal  consent  of  both  coatrac^K 
parties,  as  foUowa,  viz.:  First,  in  lieu  of  $6,200 
cfteh  peyment  on  March  13,  1812,  that  upon  the 
receipt  of  $300  cash  on  or  before  March  13, 
1912,  $5,900  being  balance  of  the  $6,200  cash 
payment,  together  with  the  interest  on  said 
$5,900  and  on  the  $22,000  from  March  13/12  at 
T7«  per  annum,  to  be  extended  to  June  13, 1912, 
on  which  date  $5,900  and  all  accrued  interest  to 
be  paid." 

S(»ne  additional  oondltions  were  stated  tt- 
fecting  the  notes,  and  the  indorsement  con- 
cluded with  ttae  following  words:  > 

"AU  the  items  and  terms  mentioned  and  re- 
ferred to  in  the  within  original  opti(»  to  obtain 
as  ther^  written." 

Again,  on  June  13,  1912,  tbe  following  in- 
dorsement was  made  and  sigiKd  by  tbe  par- 
ties: 

"Tie  foregoing  amendment  to  option  ia  here- 
by continued  to  December  1,  1912,  bjr  mutual 
eonaent  of  both  parties  thereto,  in  consideration 
of  tbe  recnpt  this  day  of  $1,000  by  the  Comp- 
ton  Lend  Company;  the  cash  payment  of  De- 
cember 1,  1912,  to  be  $4,900,  and  all  interest  ac- 
crued on  the  above-mentioned  $1,000  and  $4,000, 
and  on  $22,000  from  March  13,  1912;  the  six 
BcmiaDnual  notes  of  equal  amounts,  aggregating 
9:22,000,  are  to  be  dated  December  1,  1912." 

A  farther  indorsement,  dated  11-25-12,  be- 
ing one  of  assignment  of  tbe  rt{^t8  of  tbe  <^ 
tlon  holder  to  tbe  defendant  H.  S.  Woolner, 
appeared.  There  was  no  contention,  aa 
shown  by  the  testtmony  beard,  that  on  Der 
cember  1,  1912,  tbe  person  in  whose  favor 
tbe  (^tion  was  issued,  or  bis  assignee,  bad 
made  the  payment  required,  and  it  was  ad- 
mitted that  no  money  was  paid,  except  that 
shovm  by  tbe  writing  and  tbe  Indorsenents 
appearing  as  before  mentioned.  More  than 
two  months  after  the  expiration  of  tbe  last 
mentioned  date  this  action  was  filed.  Def^id- 
ant  Woolner  first  asserted  by  bis  answer  that 
certain  incumbrances  existed  against  tbe  land 
which  made  It  impossible  for  tbe  plalntUT  to 
comply  with  its  agreement;  and,  secondly, 
get  up  a  counterclaim  contending  that  there 
should  be  retnrned  to  blm  all  of  tbe  money 
paid  under  tbe  agreement.  It  is  sufficient  to 
say  that  the  findings  of  tbe  trial  court  which 
determined  that  there  was  no  inctunbranoe 
wliicb  would  prevent  fuU  compliance  being 
made  by  tbe  plaintiff  with  Its  agreement,  are 
sapported  by  tbe  evidence.  As  to  whether 
the  defendant  was  entitled  to  have  returned 
any  part  of  tbe  money  paid  upon  tbe  written 
agreement  depends  altogether  upon  tbe  de- 
termination as  to  whether  tbe  contract  as 
drawn  constituted  of  itself  or  by  tbe  In- 
dorsements made  thereon,  an  agreement  of 
sale  or  a  mere  option  to  purchase.  It 
will  be  noted  that  tbe  proposed  vendw 
sedulously  asserted  In  the  agreement  tbat 
the  Instrument  was  an  "option  exdnslTe- 
ly."  It  further  appeared  tbat  It  was  con- 
templated tbat  only  after  tbe  $6,200  had  been 
paid  was  the  yendot  to  execute  "a  good  and 
sufficient  agreement  for  sale."  Tbe  contract 
tai  its  <HriginaI  form,  and  wjtbont  tbe  Indorse- 


ments, purported  only  to  extend  to  Vaugtaan 
an  option  to  haver  later  executed  in  his  favor 
an  agreement  of  sale  which  would  bind  both 
parties.  It  is  said  in  tbe  agreement  that, 
in  Ote  event  tfae  payment  of  $6,200  was  not 
made  on  or  before  the  14th  of  March,  1912, 
"tbea  this  contract  to  be  void  and  of  no 
effect  and  both  parties  released  from  their 
obligations  herein." 

Quite  plainly  it  appears  that  U  Vaugtaan, 
at  tbe  time  tbe  $6,200  payment  became  due, 
liad  failed  to  pay  and  no  extension  had  been 
granted  to  bim,  tbe  vendor  would  not  have 
bad  tbe  right  to  sue  Vaugban  to  recover  that 
payment,  or  to  compel  htm  to  purchase  tbe 
property  at  tbe  price  and  according  to  the 
terms  set  forth  in  the  agreement.  If  the  ven- 
dor bad  not  this  right,  then,  as  there  was  no 
mutuality  of  remedy,  the  contract  is  at  once 
givm  tbe  impression  of  being  an  <9tion  mere- 
ly, the  benefits  of  which  Vaughan  might  or 
might  not,  at  bis  election,  take  advantage  of. 
The  mere  fact  tbat  tbe  initial  payment  was 
to  be  ai9lied  upon  the  purchase  price  does 
not  change  tbe  condition  of  the  contract  tn 
the  respect  Just  considered.  Such  was  also 
the  case  in  tbe  contract  before  the  court  in 
White  V.  Banlt  of  Hanford,  148  Cal.  552,  83 
Pac.  608.  And  see,  also,  Brlles  v. 'Paulson, 
170  Cal.  196,  149  Pac.  169.  Neither  can  it 
be  gathered  from  the  indorsements  made 
upon  the  contract,  whereby  it  was  extended 
upon  the  consideration  of  tbe  payment,  first 
of  $300,  and  then  of  $1,000,  tbat  there  viias 
any  intent  upon  the  part  of  the  partleB/to 
change  the  character  of  their  contract  rela- 
tions. It  was  merely  provided  that  the  dates 
of  payment  should  be  changed,  and  that  por- 
tion of  the  contract  remained  in  force  which 
postponed  tbe  execution  of  a  formal  agree- 
ment of  sale  until  tbe  time  when  the  $6,200 
payment,  or  tbe  reduced  amount  thereof, 
should  fall  due.  If  tbe  money  paid  was, 
and  we  so  hold,  the  consideration  upon  wblcb 
tbe  option  to  purchase  only  rested,  then 
upon  tbe  lapse  of  tbe  time  fixed  by  tbe  con- 
tract and  tbe  extension  indorsements,  tbe 
vendor  meanwhile  holding  itself  ready  to  ful- 
fill its  obligations,  tbe  option  holder  would 
have  received  all  the  consideration  bargained 
for.  He  got  what  be  paid  fw,  and  there  was 
nothing  to  be  returned  to  him.  It  is  even 
held,  where  there  have  been  considered  oon- 
tracta  which  admittedly  constitute  agree- 
ments to  purchase  and  sell  realty  binding 
upon  both  parties,  tbat  tbe  vendee  In  default 
may  not  recover  payments  made  by  blm  un- 
der bis  contract,  although  in  that  case  the 
remedy  of  the  vendor,  where  he  diooses  to  be 
the  actor  in  tbe  litigation,  is  generally  tbat 
of  foreclosure.  Olodc  v.  Howard  &  Wilson 
CJolony  Co.,  123  Cal.  1,  55  Pac.  713,  43  L.  R. 
A.  199,  68  Am.  St  Rep.  17. 

The  foregoing  proposltiims  are  the  only 
ones  which  are  properly  presented  by  this 
appeal,  or  whidi  require  or  merit  attention 
of  the  court.    We  think  tbat  the  trial  Judge 
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wu  correct  In  tbe  findings  and  Jndgment  as 
made. 
Tbe  Judgment  Is  therefore  affirmed. 

We  concnr:  GONBEX,  P.  J.;  SHAW,  J. 


CONSOLIDATED  LUMBER  CO.  t.  SUPBRI- 
OB  COURT  OF  CALIFORNIA,  IN  AND 
FOR  LOS  ANGELES  COUNTY  et  aL  (Civ. 
2312.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.  28,  1917.) 

Justices  or  the  Peace  «=>ie9(^— AppbaI/— 
Surety— Exceptions. 
Code  Civ.  Proc.  {  978a,  referring  to  undei^ 
takings  on  appeal  from  justices'  courts  and  ex- 
ceptions thereto,  declares  that  the  adverse  par- 
ty may  except  to  the  sufficiency  of  the  sureties, 
and,  unless  they  or  other  sureties  Justify  before 
tbe  justice  or  judge  witliia  five  days  thereafter, 
upon  notice  to  the  adverse  party  to  the  amount 
stated  in  their  affidavits,  the  appeal  must  be 
regarded  as  if  no  midertakiDg  had  been  given. 
Section  948,  roferring  to  exceptions  to  sureties 
on  appeals  from  the  superior  court,  in  terms 
requires  that  notice  of  exception  to  sureties  be 
served  upon  tbe  appellant.  Held,  that  notice  of 
exception  to  sureties  oa  appeal  from  justice 
court  must  be  ffied  with  the  justice  and  served 
on  the  appellant,  and  in  case  of  failure  to  serve 
the  same  on  the  appellant,  such  exceptions  are 
unavailing,  and,  though  the  sureties  do  not  Jus- 
tify, furnish  no  ground  for  dismissing  the  ap- 
peal. 

[Ekl.  Note.— For  other  cases,  see  Justices  ct 
the  Peaco,  Cent.  Dig.  |  S55.] 

Original  petition  by  tbe  Consolidated  Lum- 
ber Company,  a  corporation,  for  a  writ  of 
prohibition  against  Superior  Court  ef  tbe 
State  of  California  in  and  for  the  County 
of  Los  Angeles  and  others.  Alternative  writ 
discharged,  and  petition  for  peremptory  writ 
denied. 

McClure  &  Turner,  of  Los  Angeles,  for 
petitioner.  H.  E.  Oleason,  of  Los  Angeles, 
for  respondents. 


PER  CURIAM.  An  alternative  writ  of 
prohibition  was  Issued  herein  under  which 
the  respondent  superior  conrt  was  required 
to  show  cause  why  it  should  not  be  prohibit- 
ed from  proceeding  further  in  a  certain  ac- 
tion entitled  Consolidated  Lumber  Company 
y.  F.  A.  Sborey,  where,  after  Judgment  in  a 
Justice's  court,  the  defendant  appealed  to  the 
said  superior  court.  Within  five  days  after 
the  defendant  Sborey  had  filed  in  the  Jus- 
tice's court  his  undertaking  on  appeal,  the 
plaintiff  filed  In  the  Justice's  court  a  notice 
of  exception  to  tbe  sureties  who  executed  the 
undertaking  on  appeal,  but  did  not  serve  up- 
on the  defendant  or  bis  attorney  any  notice 
of  such  exception.  No  Justification  of  sure- 
ties was  had,  and  upon  that  ground  the 
plaintiff  moved  the  superior  court  to  dismiss 
the  appeaL    The  superior  court  denied  the 


motion,  and  has  -set  down  the  case  npon  its 
calendar  for  trial. 

Section  97Sa  of  the  Code  of  Civil  Proce- 
dure, referring  to  undertakings  on  appeal 
from  Justices'  courts  and  the  exceptions  there- 
to, states  that: 

"Tbe  adverse  party  may  except  to  the  suffi- 
ciency of  the  sureties  witMn  five  days  after  tho 
filing  of  the  undertaking,  and  unless  they  or  oth- 
er sureties  Justify  before  the  justice  or  Jodce 
within  five  days  thereafter,  npon  notice  to  the 
adverse  party,  to  the  amounts  stated  in  their 
affidavits,  the  appeal  must  be  regarded  as  if  no 
sdch  undertaking  had  been  given." 

The  same  words  were  formerly  contained 
in  section  978.  It  will  be  observed  that  the 
statute  Is  silent  as  to  the  manner  in  wblcli 
tbe  exception  shall  be  taken,  and  if  the  mat- 
ter had  not  been  determined  by  decision,  we 
would  be  inclined  to  hold  that  such  exception 
might  be  taken  In  a  Justice's  court  orally, 
and  that  It  would  be  sufficient  to  have  tbe 
fact  noted  in  the  Justice's  docket  without 
service  or  filing  of  any  notice  whatever.  The 
corresponding  provision  (Code  Civ.  Proc.  i 
948),  referring  to  exceptions  to  sureties  on 
appeals  from  the  superior  court.  In  terms  re- 
quires that  notice  of  exception  to  sureties 
be  served  npon  the  appellant.  Tbe  omission 
to  state  any  such  requirement  in  section  978a 
strongly  argues  that  a  less  formal  mode  of 
exception  was  Intended  In  the  case  of  an 
appeal  from  a  Justice's  conrt  However,,  this 
question  was  before  the  Supreme  Court  In 
Reynolds  y.  County  Court  of  San  Joaquin 
County,  47  CaL  604,  where  the  court  said: 

"The  mere  filing  of  such  an  exeopti(m  with  the 
justice  of  the  peace  after  appeal  taken  does 
not  seem  to  be  authorized  by  tiie  statute,  and  it 
is  of  course  unreasonable  to  hold  tbe  appel- 
lant in  default  when  he  had  no  notice,  in  law  or 
fact,  that  further  justification  of  sureties  iiad 
been  required  by  his  adversary." 

In  Budd  V.  Superior  Court,  14  CaL  App. 
258,  111  Paa  628,  this  court  held  that  the 
notice  of  exertion  to  sureties  must  be  filed 
with  the  Justice,  and  that  no  such  exception 
will  be  deemed  to  be  complete  until  sucli 
notice  is  filed.  With  that  ruling  and  the 
reasons  for  it  as  there  stated,  we  are  satis- 
fied ;  but  it  Is  not  Inconsistent  therewith  to 
further  hold  that  the  notice  must  be  served 
upon  the  appellant  In  Budd  v.  Superior 
Court  it  was  Intimated  that  such  service  up- 
on the  opposite  party  of  the  notice  of  ex- 
ception to  sureties  is  not  essential,  and  we 
repeated  that  suggestion  in  McCarty  v.  Su- 
perior Court,  30  CaL  App.  1,  159  Pac. 
736.  But  In  these  decisions  the  only  ques- 
tion dlrecUy  at  issue  was  upon  tbe  conten- 
tion that  the  notice  of  exception  must  be 
filed.  Basing  our  decision  upon  Reynolds  v. 
County  Court  supra,  we  now  hold  and  de- 
termine that  the  notice  must  be  served  aS; 
well  as  filed,  but  that  the  exception  is  not 
complete  until  both  served  and  filed. 

Tbe  alternative  writ  is  discharged,  and 
petition  for  i>eremptory  writ  Is  denied. 
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SAeBABiENTO    OOUNTT   v.    CHAMBERS, 
Bute  Gontndler.    (Civ.  1646.) 

(Piatrict  Court  of  Appeal,  Third  Diatrict.  Cal- 
ifornia.   March  1,  1917.) 

1.  CoTiHTiM  *=»1— States  «=»119— Pouticai, 
Functions  —  TTsx  or  Staiv  Monet  fob 
CouwTna. 

Counties  are  not  municipal  corporations,  or, 
strictly  speaking,  corporations  of  any  kind,  as 
the^  are  obviously  lacking  in  the  essentials 
which  chiefly  characterize  and  distinguish  mu- 
nicipal corporations,  but  are  local  subdivisions 
of  the  state  created  by  the  sovereign  power  of 
the  state  without  consent  or  action  of  the  peo- 
ple who  inhabit  them,  although  they  may  be 
dassed  as  quasi  corporations  and  may  be  with- 
in the  inhibitions  of  Const,  art.  4,  |§  22,  31,  re- 
lating to  use  of  state  money. 

[£d.    Note. — FV>r   other   cases,    see   Counties, 
Cent  Dig.  §  1 ;   States,  Cent.  Dig.  \  118.] 

2.  States  «=»11»— BVhdb— Ubk  —  Constitu- 
TIONAL  Pbovibions. 

St.  1915,  p.  1530,  providing  for  a  bureau  of 
tnbereulosis  under  tbe  direction  of  the  state 
board  of  health  and  the  granting  of  state  aid  to 
cities  and  counties  for  the  support  and  cure  of 
persons  afflicted  with  tuberculosis,  and  giving 
the  state  board  of  health  authority  over  all  in- 
stitutions, public  and  private,  where  tuberculo- 
sis patients  are  treated,  is  not  violative  of  Const. 
art.  4,  I  22,  providing  that  no  money  shall  be 
appropriated  or  drawn  from  the  state  treasury 
for  the  use  or  benefit  of  any  conioration,  asso- 
ciation, asylum,  hospital  or  other  institution 
not  under  the  exclusive  mana^ment  or  control 
of  the  state  as  a  state  institution,  although  Pol. 
Code,  §  4223,  gives  county  supervisors  author- 
ity to  establish  and  maintain  a  county  hospital, 
section  4041,  subd.  7,  gives  sudi  board  power  to 
purchase  and  acguire  water  rights,  and  section 
4307.  subd.  7,  enumerates  county  charges. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  1 11&] 

3.  States  ^=»H9— Loan  of  C&edit — Oonsti- 
TBTioNAL  Pbovibions. 

St.  1915,  p.  1530,  is  not  violative  of  Const 
art.  4,  I  31,  providing  that  the  Legislature  shall 
have  no  power  to  lend  or  authorize  the  lending 
of  the  credit  of  the  state  or  of  any  county  or 
other  political  corporation  or  subdivision  of  tlie 
state,  etc.,  for  the  payment  of  the  liabilities  of 
any  individual,  association,  municipal  or  other 
corporation,  etc. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  \  118.] 

4.  Cosstitutional  Law  ^=s60— Delxqation 
OF  PowEB— Board  of  Health. 

St.  1915,  p.  1530,  is  not  violative  of  Const 
art  11,  S  13,  providing  that  the  l^egislatnre  shall 
not  delegate  to  any_  special  commission,  private 
corporation,  or  individual  any  power  to  appro- 
priate, supervise,  or  in  any  way  interfere  with 
any  county,  city,  or  other  municipal  govern- 
ment, money,  property,  or  effects. 

[Ed,  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |j  88,  90,  93.] 

6.  Hkalth  «=»21— Police  Power. 

St.  1915,  p.  1530,  is  a  valid  exercise  of  the 
sovereign  power  and  police  power  of  the  state  to 
take  all  necessary  steps  for  the  promotion  of 
the  health  and  comfort  of  its  inhabitants  and 
to  make  regulations  essential  to  the  protection 
of  the  state  and  the  people  thereof  against  the 
prevalence  of  disease,  as  the  true  purpose  of 
county  government  organizations  is  to  perform 
functions  which  belong  to  the  state  itself,  and 
the  state  may  employ  them  jointly  with  itself 
or  alone  as  instrumentalities  in  aid  of  the  ad- 


ministration or  carrying  out  of  its  own  general 
governmental  functions  and  iiolicy. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent. 
Dig.  I  25.] 

Original  application  for  a  writ  of  mandate 
by  tbe  County  of  Sacramento  against  John 
8:  Chambers,  as  Controller  of  the  State  of 
California.    Writ  granted. 

Hugh  B.  Bradford,  Dlst.  Atty.,  of  Sacra- 
mento, for  petitioner.  Kemper  B.  Campbell, 
of  Los  Angeles,  for  State  Board  of  Health, 
D.  8.  Webb,  Atty.  Gen.,  and  R.  T.  McKlsick, 
Deputy  Atty.  Oen.,  for  respondent. 

HART,  J.  This  la  an  original  application 
for  a  writ  of  mandate  to  compel  the  respond- 
ent, as  state  controller,  to  draw  his  warrant 
in  favor  of  the  petitioner  for  the  sum  of  $2,- 
299.30,  In  payment  of  the  claim  of  said  peti- 
tioner arising  under  an  act  of  the  Legisla- 
ture of  1915,  entitled: 

"An  act  to  provide  for  the  establishment  and 
maintenance  of  a  bureau  of  tuberculosis  under 
the  direction  of  the  state  board  of  health ;  de- 
fining its  powers  and  duties ;  providing  for 
the  granting  of  state  aid  to  cities,  counties,  ci- 
ties and  counties  and  groups  of  counties  for  the 
support  and  care  of  persons  afflicted  with  tuber- 
culosis ;  making  an  appropriation  therefor ;  and 
repealing  certain  acts  of  the  Legislature  of  the 
state  of  California."    Stats.  1915,  p.  1530. 

The  first  section  of  said  act  provides: 
"The  state  board  of  health  shall  maintain  a 
bureau  of  tuberculosis  for  the  complete  and 
proper  registration  of  all  tuberculosis  persons 
within  the  state;  for  supervision  over  all  hospi- 
tals, dispensaries,  sanatoria,  form  colonies  and 
other  institutions  for  tuberculosis,  both  public 
and  private ;  for  advising  ofilcers  of  the  state  pe- 
nal and  charitable  institutions  regarding  the 
proper  care  of  tuberculosis  inmates,  and  for  such 
educational  and  publicity  work  as  may  be  neces- 
sary ;  for  administration  of  the  fund  for  state 
aid  to  cities,  counties,  cities  and  counties  and 
groups  of  counties  for  the  care  of  patients  who 
are  county  charges  in  city,  county,  or  city  and 
county  tuberculosis  wards  or  hospitals  or  in  tu- 
berculosis wards  and  hospitals  maintained  by 
any  group  of  counties,  and  for  tbe  performance 
of  such  other  duties  as  may  be  assigned  by  tbe 
said  board." 

The  second  section  provides  that  tbe  state 
board  of  health  shall  appoint  a  director,  who 
shall  be  duly  qualified  and  trained  in  public 
health  work.  In  addition  to  the  administra- 
tion of  the  bureau,  under  the  supervision  of 
tbe  said  state  board,  it  is  by  said  section 
made  the  duty  of  the  director,  "and  he  is 
hereby  vested  with  full  power,"  to  inspect 
and  investigate,  and  have  access  to  all  rec- 
ords and  departments  of  all  institutions,  both 
public  and  private,  where  tuberculosis  pa- 
tients are  treated.  "He  shall  prepare  annu- 
ally for  each  institution  a  report  of  its  rat- 
ing on  sanitary  construction,  enforcement  of 
sanitary  measures,  adequate  provision  for 
medical  and  nursing  attendance,  provLslon 
for  proper  food,  and  such  other  matters  of 
administmtlon  as  may  be  designated.  Ad- 
ministration of  the  fund  for  the  care  of  pa- 
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tlents  who  are  county  diarges  in  dty,  coun- 
ty, and  city  and  county  tuberculosis  wards 
and  hospitals  and  the  tuberculosis  wards  and 
hospitals  maintained  by  any  group  of  coun- 
ties shall  be  based  upon  his 'reports  and  un- 
der the  rules  and  regulations  of  the  board." 
Section  3  provides  that  finy  dty,  county, 
etc.,  establishing  a  tuberculosis  ward  or  hos- 
pital shall  receive  from  the  state  $3  per  week 
for  each  person  in  the  active  stages  of  tuber- 
culosis, cared  for  therein  at  public  expense, 
who  is  unable  to  pay  for  his  support,  and 
4  who  has  no  relatives  legally  liable  and  finan- 
cially able  to  pay  for  his  support,  and  who 
has  been  a  bona  fide  resident  of  such  dty, 
county,  etc.,  for  one  year ;  provided,  that  the 
dty,  county,  etc.,  shall  not  become  entitled  to 
rec^ve  such  state  aid  unless  the  tuberculosis 
ward  or  hospital  conforms  to  the  regulations 
of  and  is  approved  by  the  state  bureau  of 
tuberculosis.  "The  medical  superintendent 
of  each  hospital  receiving  state  aid  under 
this  act  sliall  render  semiannually  to  the 
state  bureau  of  tuberculosis  a  report  under 
oath  showing,  for  the  period  covered  by  the 
report,  (1)  the  number  of  patients  in  the  ac- 
tive stages  of  tuberculosis  cared  for  therein 
at  public  expense,  unable  to  pay  for  their 
own  support  and  having  no  relatives  legally 
liable  and  flnandally  able  to  pay  therefor, 
and  (2)  the  number  of  weeks  of  treatment 
of  eadi  of  such  patients." 

The  refusal  of  the  respondent  to  draw  his 
warrant  in  favor  of  the  petitl(Hier  for  the 
amount  named  in  the  petition  Is  based  entire- 
ly upon  the  dalm  that  said  statute.  In  so  far 
as  It  authorizes  the  payment  of  the  sums 
spedfled  therein  to  dties,  counties,  etc.,  for 
the  purposes  stated  in  the  act,  is  la  viola- 
tion of  sections  22  and  31,  art.  4,  and  section 
13,  art  11,  of  the  Constltutlcnv  His  position, 
more  spedfically  stated,  is  that  the  mainte- 
nance and  support  and  the  control  of  county 
hospitals  constitute  duties  and  burdens  which 
the  law  casts  upon  the  supervisors  and  the 
taxpayers  of  counties,  and  that  the  expense 
necessary  to  be  incurred  In  supporting  such 
hospitals  Is  a  county  charge,  dtlng  sections 
4223,  4041,  subd.  7,  and  secUon  4307  of  the 
Political  Code.  It  Is  hence  argued  that,  since 
county  hospitals  are  not  under  the  exclusive 
management  and  control  of  the  state  as  state 
Institutions,  the  proposed  payment  of  money 
drawn  from  the  treasury  to  counties,  etc., 
for  the  purpose  mentioned  In  the  said  act  is 
In  contravention  of  section  22,  art.  4,  of  the 
Constitution  ;  (2)  That  counties  are  munid- 
pal  corporations,  and  that  therefore  the  pay- 
ment of  such  moneys  to  counties  would  in- 
volve a  gift  of  the  same,  contrary  to  section 
31  of  said  article ;  (3)  that  the  act,  in  viola- 
tion of  section  13,  art  11,  of  the  Constitu- 
tion, attempts  to  delegate  to  the  bureau  of 
tuberculosis  or  the  state  board  of  health  the 
power  to  control  and  supervise,  and  thus  in- 
terfere with  the  affairs  of  a  county,  to  the 
extent  to  which  the  bureau  or  board  may 
require  the  tuberculosis  ward  or  hospital  of 


such  county  to  conform,  in  the  management 
thereof,  to  the  regulations  established  by 
said  bureau,  and  to  make  reports  thereto,  as 
prescribed  by  the  act 

[1]  Referring  first  to  one  of  the  several 
points  made  by  the  petitioner  In  support  of 
the  claim  that  the  act  in  question  impinges 
upon  none  of  the  provisions  of  the  Constitu- 
tion within  the  inhibitions  of  which  the  re- 
spondent Insists  the  act  in  question  falls,  it 
may  be  remarked:  That  it  Is  well  settled 
that  counties  are  not  munldpal  corporations 
or,  strictly  iQ)eaklng,  corporations  of  any 
kind.  They  are  obviously  lacking  In  tlie  es- 
sentials which  diiefly  characterize  and  dis- 
tinguish municipal  coriMratlons,  and  it  has 
often  been  said  that  they  do  not  come  with- 
in the  latter  class  of  corporations.  It  is  true 
that  both  munldpal  corporations  and  coun- 
ties are  governmental  agendes,  but  the  man- 
ner and  source  of  their  creation  and  the  pur- 
poses, respectively,  to  subserve  which  they 
are  brought  into  existence  and  activity  are 
entirely  at  variance.  "Municipal  corpMtt- 
tlons  proper  are  called  into  existence  either 
at  the  direct  solicitation  or  by  the  free  con- 
sent of  the  persons  composing  them,  for  the 
promotion  of  their  own  local  and  private  ad- 
vantage and  convenience.  On  the  other  hand, 
counties  are  local  subdivisions  of  the  state, 
created  by  the  sovereign  power  of  the  state, 
of  its  own  sovereign  will,  without  the  par- 
ticular solldtatlon,  consent,  or  concurrent 
action  of  the  people  who  inhabit  them.  The 
former  (munldpal)  is  asked  for,  or  at  least 
assented  to,  by  the  people  it  embraces;  the 
latter  organization  (counties)  is  superimposed 
by  a  sovereign  and  paramount  authority. 
•  •  •  With  scarcely  an  exception,  all  the 
powers  and  functlous  of  the  county  organiza- 
tion have  a  direct  and  exclusive  reference  to 
the  general  policy  of  the  state,  and  are,  in 
fact  but  a  branch  of  the  general  administra- 
tion of  that  policy."  1  Dillon  on  Munldpal 
Corporations  (6th  Ed.)  {  35.  Counties,  bow- 
ever,  possess  some  corporate  characteristics. 
Like  all  Involuntary  political  or  governmen- 
tal subdivisions  of  the  state,  they  are  classed 
as  quasi  corporations.  ^But  whatever  may  be 
their  proper  classification,  we  are  not  pre- 
pared to  say  that  counties  are  not  within  the 
inhibitions  of  sections  22  and  31  of  article  4 
of  the  Constitution  against  the  drawing  or 
appropriation  of  money  from  the  state  treas- 
ury for  the  benefit  of  a  cm-poratlon  or  any 
Institution  not  under  the  exdusive  control 
and  management  of  the  state  and  against  the 
making  of  any  gift  of  such  money  to  any  in- 
dividual, municipal  or  other  corporation  of 
whatsoever  kind  or  character.  It  is  undoubt- 
edly true  that  the  design  of  the  sections  of 
the  Constitution  Invoked  against  the  act  in 
question  was  to  prevent  the  appropriation  of 
the  moneys  of  the  state  for  any  purpose  oth- 
er than  that  which  pertains  to  the  state,  and 
that  an  appropriation  by  the  Legislature  of 
money  from  the  state  treasury  for  a  purpose 
wholly  foreign  to  any  of  the  essential  func- 
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tlons  of  the  gtate  government  wopld  dearty 
and  unquestionably  amount  to  a  gift  within 
the  plain  meaning  and  Intent  of  sectlcm  31, 
art  4.  Stevenson  v.  Oolgan,  91  Cal.  649,  661, 
27  Pac.  1089,  14  L.  R.  A.  469,  26  Am.  St. 
Rep.  230;  Bourn  v.  Hart,  93  Cal.  821,  28 
Pac.  951, 15  I«  R.  A.  431,  27  Am.  St.  Rep.  203. 

[2-4]  But  we  do  not  hesitate  to  express 
the  oi^nion  that  the  provision  of  the  act  in 
question,  authorizing  the  payment  to  counties 
of  the  sums  to  be  used  for  the  purpose  there- 
in spedfled,  is  not  in  contravention  of  the 
sections  of  the  Constitution  just  adverted  to. 
Nor  are  we  impressed  with  the  argument 
tliat  said  provision  of  said  act  is  obnoxious 
to  the  objection  that  it  ofTends  section  13, 
art.  11,  of  the  Constitution,  in  that  it  in- 
volves an  attempt  by  the  Legislature  to  dele- 
gate to  "a  special  commission,"  etc.,  the  pow- 
er to  interfere  with  or  supervise  the  afTairs 
of  counties  or  to  "perform  any  manidpal 
function  whatever." 

[S]  It  has  never  been,  nor  will  it  ever  be, 
questioned  that  among  the  first  or  primary 
duties  devolving  upon  a  state  is  that  of  pro- 
viding suitable  means  and  measures  for  the 
proiwr  care  and  treatment,  at  the  public  ex- 
pense, of  the  indigent  sick,  having  no  rela- 
tives legally  liable  for  thdr  care,  support, 
and  treatment,  those  who  are  infirm  and 
helpless  from  the  ravages  of  advancing  years 
and  without  means  of  their  own  or  relatives 
upon  whom  the  law  places  responsibility  for 
their  care  and  support,  and  the  insane,  like- 
wise situated  as  to  means  necessary  for  their 
care,  support,  and  safe-keeping.  Cooley  on 
Taxation,  p.  204. '  Nor  can  It  for  a  moment 
be  doubted  that  it  is  the  duty  oC  the  state 
to  take  all  necessary  steps  for  the  promotion 
of  the  health  and  comfort  of  its  inhabitants 
and  to  make  such  regulations  as  may  be  con- 
ceived to  be  essential  to  the  protection  of  the 
state  and  the  people  thereof,  so  far  as  such 
result  may  be  attained,  against  the  visita- 
tions and  prevalence  of  deadly  epidemical 
and  endemical  diseases,  and  to  take  and 
prosecute  such  health  and  sanitary  steps  and 
measures  as  wUl  result  in  stamping  them 
out,  or,  by  recognized  methods  of  scientific 
treatment,  reducing  to  the  lowest  possible 
minimum  the  percentage  of  fatalities  follow- 
ing therefrom.  These  are  duties  which  the 
Bftate  owes  to  its  inhabitants  tor  the  protec- 
tion, promotion,  and  the  preservation  of  their 
general  happiness  and  welfare;  and,  as  is 
true  of  the  duty  of  the  state  in  the  matter  of 
taking  prcqper  care  of  the  impecunious  or  in- 
digent who  are  afflicted  with  disease  and  who 
have  no  means  for  caring  for  themselves  or 
relatives  legally  responsible  for  such  care, 
they  are  duties  which  the  state  may  perform 
in  the  exercise  of  its  sovereignty,  even  in  the 
absence  of  direct  constitutional  authority 
therefor — indeed,  duties  which  it  may  dis- 
charge under  its  Inherent  power  of  police. 

But  we  do  not  understand  that  it  is  claim- 
ed by  the  respondent  that  the  duties  to  which 
we  refer  do  not  rest  upon  the  state,  or  that 


the  state  is  without  the  power  to  execute 
them.  In  fact,  as  we  understand  the  posi- 
tion of  the  respondent.  It  is  not  claimed  by 
him  that  the  sections  of  the  Constitution  in- 
voked against  the  validity  of  the  legislation 
involved  in  this  dispute  were  Intended  to 
have  the  effect  of  prohibiting  the  state  from 
performing  the  duty  or  exercising  the  power 
of  which  we  have  been  q)eaklng.  In  sudi 
a  jcase,  these  questions  may  arise,  however: 
Whether  the  state  has  shifted  the  burden  of 
those  duties  upon  the  counties,  and,  if  not, 
whether,  in  the  exercise  of  the  power  where- 
by it  may  perform  those  duties,  the  state  has 
adopted  a  mode  or  method  of  doing  so  which 
is  not  discountenanced  by  any  of  the  provi- 
sions of  the  Constitution.  In  this  case,  the 
fundamental  proposition  upon  which  the  re- 
spondent, builds  up  his  argument  against  the 
constitutional  propriety  of  that  provision  of 
the  act  in  question  which  authorizes  the  pay- 
ment of  certain  sums  to  the  counties  for  the 
purpose  stated  therein  Is  that  the  state  has 
made  it  the  duty  of  counties  to  maintain  hoe-  / 
pltals  for  the  care,  support,  and  treatment  of 
the  Indigent  sick,  and  that  therefore  the  bar- 
den  of' supporting  such  hospitals  Is  upon  the 
counties  and  not  upon  the  state.  The  Con- 
stitution nowhere  places  the  burden  of  main- 
taining, supporting,  caring  for,  and  treating 
the  indigent  sick  upon  the  counties  of  the 
state.  The  Legislature,  however,  in  the  ex- 
ercise of  its  duty  and  power  to  establish  a 
system  of  county  governments  (section  4,  art 
11,  Const),  has.  In  fixing  and  enumerating 
the  powers  of  boards  of  supervisors  of  the 
counties,  authorized  said  boards  to  establish 
and  maintain  county  hospitals,  prescribe 
rules  for  the  govenmient  and  management 
thereof,  and  appoint  county  physicians  and 
the  necessary  officers  and  employes  thereof, 
who  shall  hold  office  during  the  pleasure  of 
the  board  (Pol.  Code,  f  4223),  to  build  or  re- 
build, fumlish,  or  refurnish  hospitals  and  alms- 
houses (PoL  Code,  §  4041,  subd.  7),  and  has 
further  p;rovided  that  the  necessary  expens- 
es incurred  in  the  support  of  the  county  hos- 
pitals, almshouses,  and  the  indigent  sick  and 
otherwise  dependent  poor,  whose  support  is 
chargeable  to  the  county,  constitute  county 
charges!    Pol.  Code,  i  4307,  subd.  7. 

As  stated,  upon  the  foregoing  provisions  .of 
the  Political  (3ode  the  argument  is  erected 
that,  the  state  having  transferred  to  coun- 
ties the  duty  and  burden  of  maintaining  hos- 
pitals for  the  care,  support,  and  treatment  of 
the  indigent  sick,  an  appropriation  of  any 
moneys  from  the  state  treasury  for  the  sup- 
port of  such  aiBlcted  persons  amounts  to  a 
gift,  and  Is  therefore  in  violation  of  the  Con- 
stitution, and  that  the  statute  in  question 
not  only  runs  up  against  that  inhibition  of 
the  Constitution,  but  violates  the  other  sec- 
tions of  the  organic  law  above  referred  to 
for  the  reasons  heretofore  stated.  There  la 
no  doubt  that  the  Legislature,  by  the  legisla- 
tion above  referred  to.  Intended,  to  and  did 
transfer  from  its  own  shoulders,  and  so  plao* 
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ed  upon  the  countlefl,  the  duty  and  burden 
of  caring  for,  aupporting,  and  treating  the 
dasses  of  persons  mentioned.  But  this  does 
not  mean  that  the .  state  has  thus  forever 
surrendered  all  control  over  those  matters  or 
the  right  Itself  to  exercise  full  and  complete 
and  exclusive  Jurisdiction  and  control  over 
hospitals  for  the  indigent  sick  and  helpless 
paupers.  As  before  stated,  the  Constitution 
does  not  require  -this  burden  to  be  borne  by 
the  counties.  The  state  may  so  transfer  It 
to  counties,  however,  in  the  exercise  of  Its 
sovereignty.  As  we  have  seen,  counties  are 
mere  agencies  of  the  state,  the  fanctions  of 
whose  organization  are,  to  the  extent  of  the 
territorial  limits  of  their  geographical  divi- 
sions, concerned  with  the  administration  of 
the  general  governmental  policy  of  the  state, 
"and  are,  in  fact,  but  a  brandi  of  the  general 
administration  of  that  policy."  All  the  peo- 
ple of  the  state,  while  not  directly  interested 
in  the  administration  of  the  affairs  of  munici- 
pal corporations  of  which  they  are  not  mem- 
bers, are  so  interested  In  the  administration 
of  the  grovenunental '  affairs  of  a  county, 
whether  they  reside  or  own  property  therein 
or  not,  because,  as  stated,  sudi  administration 
involves,  to  the  extent  of  the  geographical 
limits  of  a  county,  the  administration  of  the 
affairs  and  policy  of  the  state.  The  state 
may,  through  its  Legislature,  and  in  the 
exercise  of  its  sovereign  power  and  will.  In 
all  cases  where  the  people  themselves  have 
not  restricted  or  quallfled  such  exercise  of 
that  power,  apportion  and  delegate  to  the 
counties  any  of  the  functions  which  belong 
to  it  On  the  other  hand,  the  state  may  take 
back  and  itself  resume  the  exercise  of  certain 
functions  which  it  had  delegated  to  those 
local  agencies;  and.  In  some  cases,  particu- 
larly those  having  reference  to  the  state's 
police  power,  we  know  of  no  reason,  consti- 
tutional or  otherwise,  why  the  state  and  the 
counties  may  not  act  conjointly  and  syn- 
chronously In  carrying  out  the  policies  of  the 
former.  Indeed,  an  analogy  to  the,latter  sit- 
uation may  be  found  in  the  matter  of  the  reg- 
ulation by  the  state  of  the  right  to  pursue 
and  kill  wild  birds  and  animals.  By  an  act 
of  the  Legislature  of  1909  (Stats.  1909,  p. 
063),  the  authority  to  Issue  licenses  for  such 
hunting  and  killing  is  vested,  not  only  In  the 
state  board  of  flsh  commissioners,  but  also 
in  the  county  clerks  of  the  various  counties 
of  the  state.  The  act  requires  the  last-named 
officials,  upon  application  therefor,  to  Issue 
such  licenses,  to  receive  the  fees  therefor, 
to  account  for  the  same  to  the  state  control- 
ler every  three  months,  and  pay  all  sums  so 
received  into  the  state  treasury,  they  (the 
clerks)  to  receive  as  their  compensation  for 
the  services  so  performed  out  of  the  state 
"game  preservation  fund"  10  per  cent,  of  the 
amounts  accounted  for.  County  of  Sacra- 
mento v.  Pfnnd,  165  CaL  -84,  130  Pac.  1041. 
This  so-called  "game  law"  does  not,  it  is 
true,  make  the  collection  of  the  licenses  there- 
in provided  for  a  function  of  the  county  or- 


ganieation.  But  It  is  very  dear  that  It  does 
employ  a  i>art  of  that  organization's  machin- 
ery for  carrying  out.lts  policy  with  respect-to 
a  brandi  of  Its  own  fanctions,  and  we  donbt 
not  that  It  could  have  devolved  that  duty 
upon  the  counties  themselves,  designating  the 
particular  officers  thereof  to  discharge  it,  and 
have  provided  that  the  compensation  for  sneb 
service  should  be  paid  into  the  treasury  of 
the  county  from  the  state  fund  mentioned  In 
that  act.  In  which  case  It  would  not  be  con- 
tended or  held,  as  It  has  never  been  contend- 
ed or  held  under  the  provisions  of  the  pres- 
ent game  law,  that  the  payment  for  the  serv- 
ice so  performed  for  the  state  out  of  moneys 
in  the  state  treasury  would  involve  a  gift 
of  such  moneys  within  the  inhibition  of  sec- 
tion 31,  art  4,  of  the  Constitution  or  an  ap- 
propriation or  the  drawing  of  money  from 
said  treasury  in  violation  of  section  22  of 
said  article.  The  game  law,  however,  as 
before  suggested,  stands  as  a  concrete  exam- 
ple Ot  the  proposition  above  explained,  viz.: 
That  the  true  purpose  of  county  government 
organizations  Is  to  perform  functions  whldi 
belong  to  the  state  itself,  and  that  the  latter 
may  employ  them,  either  Jointly  with  Itself 
or  alone,  as  Instrumentalities  in  aid  of  the 
administration  or  the  carrying  out  of  its  own 
general  governmental  functions  and  policy. 

The  act  In  question  does  not,  it  seems  to 
us,  go  any  further  than  the  act  regulating  the 
right  to  pursue  and  kill  wild  game  and  ani- 
mals, above  referred  to.  It  does  not  purport 
to  nor  does  It  involve  an  appropriation  of 
money  for  the  support  or  In  aid  of  the  sup- 
port of  county  hospitals.  As  a  matter  of  fact, 
there  Is  no  sudi  institution  as  a  county  hos- 
pital as  a  separate  entity.  As  has  been 
shown,  the  Legislature  has  authorized,  or  em- 
powered the  supervisors  of  counties  to  estab- 
lish and  maintain,  at  the  expense  of  taxpay- 
ers of  counties,  hospitals  at  whldi  the  Indi- 
gent sick  and  Infirm,  otherwise  eligible  to  the 
public  bounty  In  that  particular,  may  receive 
proper  care,  support,  and  medical  treatment. 
The  power  to  maintain  such  establlshmeats, 
like  that  whereby  the  counties  may  build  and 
maintain  public  roads  and  highways,  or  ad- 
minister public  Justice,  is  only  a  part  of  the 
general  sch«ne  established  by  the  Legisla- 
ture, whereby  those  political  subdivisions  are 
required  to  exercise  and  perform  certain  of 
the  functions  of  the  state  which  the  latter, 
for  convenience  and  economy,  Jias  elected  to 
commit  to  them.  As  above  declared,  the  state 
may,  if  It  so  elects,  assume  entire  control  of 
the  matter  of  caring  for  and  supporting  and 
administering  aid  to  the  classes  of  persons 
for  whose  benefit  county  ho^ltals  are  estab- 
lished and  maintained.  It  has  the  right  and 
the  power  to  establish  and  maintain,  under 
its  ovm  exclusive  control  and  management, 
hospitals  for  such  purposes,  and  so  entirely 
relieve  counties  of  that  duty  and  burden. 
And,  having  the  rlj^t  and  the  power  to  take 
upon  Itself  entire  responsibility  for  the  sup- 
port and  the  treatment  of  all  such  persons,  it 
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bas  the  undoubted  right  and  power  to  take 
ezclDBlTe  or  only  partial  control  and  assume 
corresponding  liability  for  the  care,  treat- 
ment, and  support  of  a  portion  or  a  certain 
class  of  such  persons,  or  those  only  who  are 
afBicted  with  a  particular  kind  of  malady. 
By  establishing  state  hospitals,  under  Its  ez- 
Qluslre  control  and  management,  where  the 
Insane  and  feeble-minded  are  maintained  and 
given  medical  treatment,  the  state  has  exer- 
cised tblR  very  right  and  power.  And  it  is  in 
effect  what  it  has  done  in  this  case. 

Tuberculosis  is  a  deadly  disease,  fatal  al- 
most in  every  instance,  unless,  in  its  earliest 
stages,  its  progress  is  arrested  and  the  tuber- 
cle bacilli  are  destroyed.  That  it  is  a  con- 
tagious disease,  or  one  that  is  by  contact 
transmissible  from  a  victim  of  the  malady 
to  one  not  so  afflicted,  is  a  thoroughly  estab- 
lished scientific  fact  By  health  statistics 
and  data  gathered  and  published  by  the  pub- 
lic health  department  of  the  state  government, 
It  has  been  shown  that  over  one-seventh  of 
all  the  deaths  in  California,  prior  to  the  pas- 
sage and  enforcement  of  the  law  here  under 
attack,  were  caused  by  this  dread  and  justly 
dreaded  disease,  and  that,  down  to  the  time 
mentioned,  the  ratio  of  deaths  from  tuber- 
culosis was  constantly  increasing.  Incident- 
ally, it  may  be  observed  that,  according  to 
verified  and  authentic  statistics  gathered  and 
prepared  by  the  same  official  authority,  there 
has  been  In  California  a  marked  and  readily 
noticeable  decrease  in  deaths  from  said  caute 
since  the  passage  and  enforcement  of  this 
statute.  ,  . 

There  are  still  in  California,  however,  ea 
we  learn  from  the  official  reports  of  the  said 
health  department,  large  numbers  of  per- 
sons suffering  from  this  deadly  disease,  most- 
ly in  the  form  of  attacks  upon  the  pulmonary 
organs,  very  many  of  whom  are  without 
financial  means  to  pay  for  their  own  support 
and  medical  treatment  and  without  relatives 
legally  liable  or  financially  able  to  give  them 
support  and  the  care  and  treatment  Indis- 
pensable In  such  cases.  The  existence  of 
such  conditions  is  obviously  a  positive  men- 
ace to  the  health  of  the  Inhabitants  of  the 
state. 

But  It  has  been  demonstrated  that  by  spe- 
cial scientific  treatment,  under  favorable  san- 
itary and  general  health  conditions,  tubercu- 
losis, when  not  advanced  to  its  final  stages, 
may  be  cured,  but  that,  unless  such  condi- 
tions are  established  and  uniformly  main- 
tained, the  difficulty' of  securing  restoration 
of  the  patient,  however  able,  i>er8lstent,  and 
sdentlfic  may  be  the  medical  treatment,  be- 
comes'in  most  cases  insuperable. 

Considering  and  finding  all  these  facts,  as 
we  must  assume  that  It  did,  the  Legislature 
has  adjudged  that  drastic  or  at  least  more 
than  the  usual  or  ordinary  precautions  tak- 
en to  guard  and  protect  and  preserve  the 
public  health  should  be  provided  for  and 
taken  against  the  spi'ead  of  this  well-nigh 
Implacable  destroyer  of  human  life.     That 


body  conceived,  as  certainly  there  was  realf 
substantial,  and  alarming  occasion  for  con- 
ceiving, that  measures  should  be  adopted  re- 
quiring the  subjection  of  the  disease  to  the 
strictest  surveillance,  to  the  end  that  spread 
of  the  disease  by  the  indiscriminate  inter- 
communication of  its  victims  with  the  pub- 
lic at  large  might  be  prevented,  and  to  spe- 
cial medical  treatment  and  scientific  nursing, 
under  such  scientifically  arranged  and  main- 
tained conditions  as  the  latest  and  most  scien- 
tifically conducted  investigations  and  experi- 
ments have  demonstrated  to  be  all-essential 
to  successful  treatment  of  the  malady.  The 
manifest  purpose  of  the  statute  is  therefore 
twofold:  (1)  To  succor  those  indigents  who 
are  afflicted  with  tuberculosis  and  who  have 
no  relatives  legally  liable  for  their  support, 
maintenance,  and  treatment,  or,  If  legally 
liable,  having  no  financial  means  to  discharge 
the  liability;  (2)  to  prevent  the  spread  of 
the  disease. . 

The  state,  to  attain  these  ends,  has,  by 
the  statute  in*  question,  and  In  the  exercise 
of  Its  sovereignty — indeed,  in  the  exercise 
of  its  police  power — assumed  the  right  and 
authority  to  control  the  matter  of  the  care 
and  treatment  of  those  Indigents  who  are 
legally  entitled  to  be  cared  for  and  treated 
at  public  expense,  and  who  are  afflict^  with 
tuberculosis;  but,  in  the  place  of  erecting 
and  maintaining  hospitals  or  sanatoria  for 
that  purpose  in  various  parts  of  the  state, 
which  it  would  have  a  right  to  do.  It  has  em- 
ployed the  counties,  its  agents  in  the  admin- 
istration of  certain  of  its  functions  of  gov- 
ernment, as  Instrumentalities  for  or  aids  in 
controlling  and  managing  that  branch  of  Its 
governmental  duties  and  policy.  That  this  is 
the  true  analysis  and  exposition  of  the  ob- 
ject and  Intent  of  the  statute  in  controversy 
here  is  evidenced  by  the  provisions  that,  as 
conditions  to  the  payment  to  the  counties  of 
the  money  therein  provided  for,  the  latter 
must  establish  tuberculosis  wards  or  hospi- 
tals in  compliance  with  regulations  estab- 
lished by  the  state  bureau  of  tuberculosis, 
that  .tibe  medical  superintendent  ot  snoh 
wards  or  hospitals  must  render,  semiannual- 
ly, to  the  said  state  bureau,  a  report  under 
oath,  showing  the  number  of  patients  In  the 
active  stages  of  tuberculosis  legitimately  car- 
ed for  therein  at  public  expense  and  the  num- 
ber, of  weeks  of  treatment  of  each  of  such 
patients,  and  that  the  director  of  the  state 
bureau  may  have  full  power  to  inspect  and 
Investigate,  and  have  access  to  all  records 
and  departments  of  all  institutions,  both 
public  and  private,  where  tuberculosis  pa- 
tients are  treated,  and  must  prepare  annually 
for  each  institution  a  report  of  its  rating  on 
sanitary  construction,  enforcement  of  sani- 
tary measures,  adequate  provision  for  medi- 
cal and  nursing  attendance,  provision  for 
food,  and  such  matters  of  administration 
as  may  be  designated,  etc.  The  latter  provi- 
sion, giving  the  state's  agents  the  authority 
to  Inspect  and  investigate  private  tuberculo-' 
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ais  hospitals,  is  indlcattve  of  the  Importance 
attached  by  the  state  to  the  exercise  of  spe- 
cial care  In  the  matter  of  the  treatment  of 
tuberculosis  and  the  maintenance  of  the  most 
favorable  sanitary  conditions  and  surround- 
ings wherever  victims  of  that  disease  may  be 
cared  for  and  treated.  The  state  undoubt- 
edly has  the  right,  under  Its  police  power,  to 
adopt  sanitary  or  other  appropriate  regula- 
tions, applicable  to  the  whole  state  and  to 
private  as  well  as  to  public  tuberculosis 
sanatoria,  looking  to  the  stamping  out  of 
the  disease  and  the  prevention  of  its  Increase, 
and  thus  to  the  protection  of  the  public 
health.  With  respect  to  connty  tuberculosis 
wards  or  hospitals,  It  proposes  by  the  law  In 
question  to  do  no  more  than  this.  In  author- 
izing the  payment  by  the  state  of  the  sum 
named  in  the  act  to  counties  maintaining 
sndi  wards  or  hospitals  according  to  regula- 
tions formulated  and  promulgated  by  its 
health  department;  the  Legislature  did  not 
intend  nor  was  It  the  object  of  the  act  to 
appropriate  the  state's  money'to  or  for  the 
benefit  of  counties,  but  only  to  facilitate  the 
proper  execution  of  Its  scheme  to  control  in 
part  or  Itself  supervise  the  matter  of  the 
treatment  of  Indigent  tuberculosis  patients, 
legally  entitled  to  be  taken  care  of  at  pub- 
lic expense.  Obviously,  the  counties,  to 
which  these  moneys  are  authorized  to  be 
paid,  are,  as  to  such  money,  mere  trustees  of 
an  express  trust,  with  absolutely  no  author- 
ity or  right  to  divert  the  use  of  the  same  to 
any  other  than  the  purpose  or  object  for 
whldi  it  has  been  expressly  appropriated  by 
the  state.  As  repeatedly  herein  declared,  we 
can  perceive  no  sound  reason  for  holding 
that  It  is  not  within  the  competence  of  the 
state  to  enter  Into  such  an  arrangement  with 
the  covmtles  under  its  broad  and  comprehen- 
sive and  essential  sovereign  power,  that  pow- 
er, unhampered  by  constitutional  restrictions, 
except,  perhaps,  as  to  the  mode  and  manner 
of  its  exercise,  under  which  the  state  is  not 
only  authorized,  but  It  Is  its  daty,  to  make 
and  enforce  all  sa<^  reasonable  rales  and 
regulations  as  may  be  necessary  and  condu- 
cive to  the  promotion  and  preservation  of 
the  general  health,  happiness,  and  welfare 
of  its  inhabitants.  Thus  it  is  very  clear  that. 
In  enacting  the  law  with  which  we  are  here 
concerned,  and  thereby  making  an  ai^ropri- 
atlon  of  the  state's  money  for  the  proper  car- 
rying out  of  the  plan  therein  set  forth  for 
the  cure  and  suppression  of  a  dangerous  con- 
tagious disease,  the  state  has  not  transcend- 
ed, but  has  remained  within  Its  rights  as  a 
sovereign  commonwealth.  Thns  it  does  not 
make  &  gift  of  the  public  money  in  contra- 
vention of  the  thirty-first  section  of  article 
4  of  the  Constitution,  nor  appropriate  the 
money  of  the  state  to  the  use  or  benefit  of  the 
corporations  or  associations  or  institutions 
specified  in  section  22  of  said  article.  Nor, 
under  our  view  as  above  set  forth  as  to  the 
nature  of  the  power  under  which  the  state 


has  proceeded  In  the  enactment  of  the  law  In 
question,  should  it  be  necessary  to  suggest 
that  the  provision  of  the  last-named  section 
of  article  4  of  the  Constitution  expressly  au- 
thorizing the  state  to  grant  aid  to  Institu- 
tions conducted  for  the  support  and  mainte- 
nance of  certain  classes  of  persons  <minor 
orphans,  half  orphans,  etc.),  even  when  view- 
ed by  the  light  of  the  rule  of  construction. 
"Expresslo  unius  est  exduslo  alterius,"  does 
not  preclude  the  state  from  the  exercise  of 
the  right  to  apply  Its  police  power  on  all 
proper  and  appropriate  occasions,  and  to 
pass  laws,  such  as  the  one  before  us,  whose 
purpose  is  to  protect  the  lives,  health,  and 
general  happiness  of  Its  Inhabitants.  And  It 
is  equally  patent,  for  reasons  already  given, 
that  the  act  does  not  authorize  the  state 
bureau  of  tuberculosis  or  the  state  board  of 
health  to  Interfere  with  or  supervise  coun- 
ties, their  property  or  attalrs.  As  stated,  the 
supervisory  control  exercised  by  the  state 
under  the  act  is  over  the  tuberculosis  pa- 
tients in  the  hospitals  of  those  counties  con- 
forming In  their  treatment  of  those  cases  to 
the  regulations  of  said  state  bureau. 

It  Is  conceded  that  the  petitioner  maintains 
a  tuberculosis  ward  in  connection  with  its 
coimty  hospital  conforming  lii  all  particulars 
to  the  rules  established  by  the  state  bureau 
of  tuberculosis  for  the  regulation  thereof. 

In  accordance  with  the  foregoing  views, 
the  demurrer  Interposed  by  the  respondent  to 
the  petition  Is  hereby  overruled,  and  a  writ 
of  mandate  is  hereby  ordered  to  Issue  out  of 
this  court  directed  to  said  respondent,  com- 
manding him  to  issue  to  and  in  behalf  of  the 
petitioner  his  warrant  for  the  amount  named 
in  the  petition. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT,  J. 


Ex  parte  SMITH.     (Cr.  631.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Uarch  S,  191T.) 

LiCERBES   $=96(5)   —    STBJECT   of   IiICENSK   — 

"Business  Tbansacted  in  Citt." 
For  one  engaged  in  carrying  passengers  be- 
tween two  points,  both  outside  a  city,  along^  a 
route  extending  tbroug:h  the  city,  to  drive 
through  it,  without  therein  stoppine  or  doing 
any  of  the  other  incidental  acts  of  such  transpoi^ 
tation,  does  not  constitute  "a  business  transacted 
and  carried  on  in  such  city,"  which  under  the 
Charter  of  Cities  of  the  Sixth  Class,  section  862, 
subd.  10  (Deering's  Gen.  Laws  1915,  p.  1123), 
it  may  license  for  purpose  of  revenue  and  regula- 
tion ;   but  is  a  mere  incident  of  the  business. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  f  {  5,  6.] 

Application  by  F.  L.  Smith  for  writ  of 
habeas   corpus.    Petitioner  discharged. 

C.  B.  McDowell,  of  Los  Angeles,  for  peti- 
tioner. Hartley  Shaw,  of  Los  Angeles,  for 
respondent. 
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SHAW,  J.  An-  ordinance  of  the  dty  of 
Tr^plco,  which  Is  a  dty  of  the  sixth  cUlsb, 
among  other  things,  contained  a  provision 
in  effect  making  It  unlawful,  without  first 
obtaining  a  license  so  to  do,  for  any  person 
to  operate  or  carry  on  the  business  of  operat- 
ing any  auto  bus  or  motor  vehicle  over  the 
streets  of  said  dty  in  carrying  passengers 
for  hire  from  one  point  to  another,  both  of 
which  points  are  outside  the  boundaries 
tbereof.  Upon  a  complaint  charging  petition- 
er with  the  violation  of  this  ordinance,  in 
tbat  on  November  21, 1916,  he  did  "unlawful- 
ly operate  a  motor  vehicle  engaged  in  the 
business  of  carrying  passengers  for  hire, 
'Which  said  motor  vehicle  was  then  and  there 
operated  and  run  over  a  particular  route 
and  between  particular  points,  to  wit,  be- 
tween the  dty  of  Bakersfield  and  the  dty 
of  Los  Angeles,  through  the  city  of  Tropico 
and  over  San  Fernando  boulevard,  a  public 
street  in  said  dty,  without  first  paying  a 
license  fee  and  obtaining  a  license  therefor 
from  said  dty  of  Tropico,  contrary  to  the 
prorlsionB  of  ordinance  No.  U.9  of  said  dty," 
a  warrant  was  Issued  upon  which  be  was  ar- 
rested and  hdd  In  custody  by  the  dty  mar- 
shaL 

Petitioner  contends  tbat  the  provision  of 
said  ordinance  with  the  violation  of  which 
be  Is  diarged  is  invalid  for  a  number  of  rea- 
sons, dilet  among  which  is  the  claim  that  a 
dty  of  the  sixth  dass  Is  not  vested  with  au- 
thority to  enact  an  ordinance  imposing  a  tax 
by  license  or  otherwise  upon  motor  vdildes 
conductliiig  the  business  of  transporting  pas- 
sengers from  Los  Angeles  to  Bakersfield  over 
public  highways  a  small  part  of  which  ex- 
tend through  the  dty  of  Tropico,  where,  as 
here  conceded,  no  stops  are  made  for  the 
purpose  of  dther  taking  on  or  discharging 
passengers  in  such  dty,  nor  any  soUdtlng 
of  business  had  therein.  While  under  Its 
police  power  such  dty  may  adopt  and  compel 
the  observance  of  all  reasonable  measures 
intended  for  the  regulation  of  traffic  over 
tbe  streets  by  all  persons  operating  motor 
vehldes  thereon,  its  sole  power  to  levy  a  tax 
of  thia  character  Is  found  In  subdivision  10, 
section  862,  of  the  charter  for  cities  of  the 
sixth  class  (Deerlng's  Gen.  Laws,  Ed.  1916,  p. 
1123),  which  provides  that  the  board  of  trus- 
tees of  said  dty  shall  have  power  "to  license, 
for  the  purpose  of  revenue  and  regulation,  all 
and  every  kind  of  business  authorized  by  law 
and  transacted  and  carried  on  in  such  city 
or  town,  and  all  shows,  exhibitions  and  law- 
ful games  carried  on  therein;  to  fix  the 
rates  of  license  tax  upon  the  same,  and  to 
provide  for  the  collection  of  the  same  by  suit 
or  otlierwlse."  Under  this  provision  the 
power  of  the  dty  to  impose  a  license  upon  a 
business  is  dearly  limited  to  that  only  which 
is  "transacted  and  carried  on  in  such  dty.' 
Tbat  by  virtue  of  this  section  the  dty  of 
Tropico  may  require  persons,  companies,  or 
corporations  who  therein  conduct  the  business 


of  transporting  passengers  for  hire  to  be 
licensed,  admits  of  no  question.  It  is  tbe  oc- 
cupation, however,  not  an  ad  which  is  mere- 
ly Inddental  thereto,  which  is  subject  to  the 
tax.  Merritt  v.  State,  19  Tex.  App.  435;  Well 
V.  State,  52  Ala.  19 ;  Merced  Couuty  v.  Helm, 
102  Cal.  159,  36  Pac.  300.  Business  Is  defined 
as  that  which  occupies  the  time,  attention, 
or  labor  of  men  for  the  purpose  of  profit  or 
Improvement.  Trustees  of  Columbia  Col- 
lege V.  Lynch,  47  Hbw.  Prac.  (N.  Y.)  273. 
It  may  be  said  to  embrace  all  things  neces- 
sary to  be  done  to  fully  accomplish  the  pur- 
pose implied  by  tbe  undertaking.  The  busi- 
ness conducted  by  petitioner,  as  alleged  In 
violation  of  the  ordinance,  is  that  of  trans- 
porting passengers  for  hire,  not  In  the  dty, 
but  between  termini  both  of  which  are  out- 
side thereof.  Incidental  to,  connected  with, 
and  as  a  part  of  which  a  number  of  acts 
other  than  transportation,  such  as  solldting 
business,  taking  on  and  discharging  passen- 
gers, collecting  fares,  and  caring  for  their 
welfare  en  route,  are  necessary  to  be  per- 
formed. The  transportation  of  the  passen- 
gers over  any  particular  part  of  the  public 
highway  is  one  of  the  Inddents  of  the  busi- 
ness, but  It  no  more  constitutes  the  business 
than  does  the  coUedion  of  their  fares.  Hence 
It  cannot  be  said  that  the  carrying  of  passen* 
gers  for  hire  from  Los  Angeles  to  Bakersfield 
by  means  of  a  motor  vehicle  operated  over 
the  public  highway,  a  part  of  which  extends 
through  Tropico  where  no  stops  are  made, 
nor  any  of  the  inddental  acts  of  such  trans- 
portation performed  other  than  traveling 
al<nig  the  streets,  constitutes  a  business 
"transacted  and  carried  on  in  such  dty." 
Adopting  the  contrary  view  urged  by  re- 
spondent, the  conclusion  must  logically  fol- 
low that  a  physidan,  grocer,  plumber,  indeed, 
every  one  engaged  in  a  professional  calling  or 
business  in  one  dty,  having  occasion  to 
make  a  professional  call  or  deliver  goods  to 
a  purchaser,  to  do  which  required  him  to 
travel  upon  the  highways  through  other 
dties,  could  under  a  like  provision  of  the 
ordinance  to  that  here  Involved  be  subjected 
to  a  tax  in  the  guise  of  a  license  levied  up- 
on the  theory  that  such  use  of  the  streets 
constituted  "a  business  transacted  and  car- 
ried on"  in  the  different  cities  through  which 
he  passed.  While  the  use  of  the  streets  may 
be  regulated,  the  dty  has  no  power  to  con- 
vert them  into  toll  roads,  and  thus  exact 
tribute  from  those  who  In  the  conduct  of 
business  elsewhere  have  occasion  to  use  them 
solely  as  highways. 

For  the  reasons  given,  the  provision  of  the 
ordinance  in  question,  for  the  violation  of 
whidi  petitioner  is  deprived  of  liis  liberty, 
is  invalid.  It  Is  therefore  ordered  that  he 
be  discharged  from  the  custody  of  the  dty 
marshal. 

We  concur:   CONRBY,  P.  J.;   JAMES,  J. 
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STEWART  et  aL  r.  STEWART  HOTEI,  CO. 
et  al.  STEWART  ESTATE  CO.  v.  STEW- 
ART HOTEL  CO.  (DBTWILER  et  aL,  In- 
terveners).    (CiT.  1820.). 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   March  5,  1917.    Rehearing  De- 
nied by  Supreme  Court  May  3,  1917.) 

1.  COBPORATIONB  «=5>60  —  CaPITAI/— CONVKT- 
ANCE8. 

Where  a  corporation  transferred  to  its  stock- 
holders a  leasehold  and  'personal  property,  the 
conveyance  was  a  transfer  of  the  corporation's 
capital  or  assets  within  Civ.  Code,  §  309,  which 
is  equivalent  to  capital  stock. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  162.] 

2.  CORPOBATIOMS   <^s»186— TrANSKEBS— VAUD- 

ITT  OP  Conveyances. 
Under  Civ.  Code,  {  309,  declaring  that  di- 
rectors of  corporations  must  not  make  dividends, 
except  from  the  surplus  profits  arising  from  the 
business  thereof,  nor  must  they  create  any  debts 
beyond  their  subscribed  capital  stock,  nor  must 
they  divide,  withdraw,  or  pay  to  the  stockhold- 
ers or  any  of  them  any  part  of  the  capital  stock, 
nor  reduce  or  increase  the  capital  stock,  but 
that  nothing  shall  prevent  division  and  distribu- 
tion of  the  capital  stock  of  any  corporation 
which  remains  after  the  payment  of  all  its  debts, 
upon  the  dissolution  or  expiration  of  its  term 
of  existence,  a  corporation,  to  save  itself  from 
loss,  may,  in  view  of  section  343,  allowing  cor- 
porations to  acquire  their  own  stock  under  the 
assessment  scheme  provided  by  law,  transfer  as- 
sets in  consideration  of  a  delivery  to  it  of  its 
own  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i§  695-701.] 

3.  CoBPOBATioNs  «=9l86  — Tkansfib  of  As- 
sets  TO    STOCKHOI.DEB. 

A  corporation  conducting  a  successful  ho- 
tel business  acquired  a  lease  upon  other  hotel 
pr(^>erty  and  equipped  it  at  a  large  expense. 
The  venture  proved  unprofitable;  the  second 
hotel  being  conducted  at  a  loss  which  prac- 
tically equalled  the  profit  derived  from  the  tirst 
hotel.  Most  of  the  equipment  was  unpaid  for, 
and  creditors  were  pressing  the  corporation, 
threatening  it  with  ruinous  litigation.  There- 
upon stockholders  of  the  corporation  who  own- 
ed the  demised  premises  offered  upon  assign- 
ment of  the  lease  and  transfer  of  the  furniture 
and  equipments  to  surrender  thdr  stock  and  as- 
sume all  indebtedness  incurred  by  reason  of  the 
equipment  of  the  second  hotel.  Held  that,  as 
the  venture  had  proved  a  loss  and  was  threaten- 
ing the  corporation  with  ruin,  and  as  the  value 
of  the  property  did  not  exceed  the  amount  of 
the  debts  assumed  by  the  stockholders,  the  trans- 
action was  not  suDject  to  attack  under  Civ. 
Code,  S  309,  declaring  that  directors  shall  not 
divide,  withdraw,  or  pay  to  the  stockholders 
any  part  of  the  capital  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent   Dig.   §i  695-701.] 

App«e|l  from  Superior  Coart,  City  and 
County  of  San  Frandsco;  G«o.  A.  Sturtevant, 
Judge; 

Suit  by  Charles  A.  Stenait  and  another 
against  the  Stewart  Hotel  Ctmipany  and  oth- 
ers. In  which  Caroline  B.  Detwller  and  oth- 
ers Intervened,  and,  together  with  the  de- 
fendant, croas-oomplalned,  consolidated  with 
an  action  by  the  Stewart  Estate  Company 
against  the  same  defendants,  in  which  sim- 
ilar cross-complaints  ware  filed.  There  were 
Judgments  for  plaintiffs,  and  defendants  and 


crosB-complalnants  appeal  from  the  same  and 
an  ordOT  denying  new  trial.    Affirmed. 

William  P.  Hubbard,  of  San  Francisco,  for 
appellants  Stewart  Hotel  Co.,  Noah  W.  Gray, 
and  Charles  E.  Ldnzee.  Stratton,  Kaufman  & 
Torchlana,  of  San  Francisco,  for  appellants 
CaroUne  B.  Detwller,  De  Etta  A,  Detwller, 
A.  K.  Detwller,  and  J.  R.  Harrison.  Mgar 
C.  Chapman,  of  San  Francisco,  for  appellants 
J.  W.  Mason  and  Rose  Mason.  Llllentlial, 
McKlnstry  &  Raymond,  of  San  Frandsco,  for 
appellant  John  G.  Barker.  Brittaln  &  Kuhl, 
of  San  Francisco,  for  respondents  Charles  A- 
Stewart,  Margaret  StewMt,  and  Stewart  Es- 
tate Co. 

CHIPMAN,  P.  J.  The  transcript  concerns 
two  actions,  commenced  in  the  superior  court 
of  the  dty  and  county  of  Snn  Francisco, 
namely,  one  numbered  39900,  Charles  A.  Stew- 
art and  Margaret  Stewart  v.  Stewart  Hotel 
Company  et  aL,  and  one  numbered  399U1, 
Stewart  Estate  Company  v.  Stewart  Hotel 
Company  eit  al.  The  actions  were  consolidat- 
ed and  tried  together  under  stipulation  that 
the  evidence  taken  should  apply  interchange- 
ably to  each  of  said  actions.  Both  are  In 
form  the  ordinary  actions  to  quiet  title — the 
action  39900  to  the  title  to  a  certain  leasehold 
interest  in  the  real  estate  referred  to  in  and 
the  subject  of  the  action  39901  and  also  cer- 
tain furniture  and  equipment  constituting 
what  is  spoken  of  as  the  hotel  plant  of  the 
Hotel  Stewart,  situated,  on  Geary  street  be- 
tween Mason  and  Powell  streets,  in  said  city. 
The  controversy  Is  between  plaintiffs  in  both 
actions  and  the  defendants,  the  Stewart  Hotel 
Company  and  certain  of  Its  stockholders. 

The  Stewart  Hotel  Company  was  incorpo- 
rated In  June,  1900,  for  the  purpose  of  con- 
ducting a  bol^  soon  sifter  the  great  fire  and 
earthquake  of  April,  1906.  The  corporation 
acquired  certain  leasehold  interests  in  Some 
improved  |lots  situated  at  the  comer  of 
Gougb  and  Eddy  streets,  in  said  dty.  Tbero 
were  six  incorporators,  each  of  whom  con- 
tributed 15,000,  which  appears  to  have  been 
the  only  cash  contributions  to  the  corpora- 
tion. They  were  plaintiffs  Charles  A.  Stew- 
art and  Margaret  Stewart,  his  sister,  and  de- 
fendants John  W.  Mason,  John  O.  Barker,  T. 
W.  Nowlln,  and  A.  K.  Detwller.  Up  to  Jan- 
uary 14,  190S,  the  Stewart  Hotel  Company 
had  Issued  6,000  shares  of  Its  authorized 
capltalUation  of  7,500  shares  of  the  par  value 
of  $10  each.  The  buildings  on  these  lots 
were  reconstructed  and  put  in  condition  for 
hotel  purposes  and  were  opened  to  tlie  public 
under  the  name  of  Jefferson  HoteL  Charles 
A.  Stewart  was  president  of  the  corporation, 
and  both  he  and  Margaret  Stewart  were  at 
all  times  members  of  the  board  of  directors 
until  shortly  after  May  12,  1008,  and  Jointly 
owned  2,000  shares  or  one-third  of  the  Issued 
shares  of  the  Stewart  Hotel  Company.  They 
also  owned  a  lot  on  the  southerly  side  of 
Geary  street,  near  PoweU,  up<m  which  they 
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itecl  an  ^gbt-story  ballding  to  be  known 
;l*e  "Hotel  Stewart."  During  the  progress 
ttk&  construction  of  this  buUding  the  Stew- 
Hotiel  Con^mny  entered  Into  negotiations 
ta.  tbe  Stewarts,  Charles  and  Margaret,  for 
ease  of  the  Hotel  Stewart,  and  in  the  lat- 
I»art  of  September,  1907,  the  work  of  In- 
Ulxig  tbe  furniture  and  equipment  was  com- 
nced,  and  the  hotel  was  opened  for  busi- 
es tlie  latter  part  of  November  or  early  in 
scetnber,  1907.  On  January  2,  1908,  a  lease 
ttie  Hotel  Stewart  premises  was  entered 
:o  between  the  Stewarts  Individually  and 
e  Stewart  Hotel  Company  "for  the  full 
rm  of  ten  years  from  and  after  the  Ist  day 
January,  1908,"  at  the  monthly  rental  of 
:,500,  containing  the  usual  covenants  found 
such  leases,  and  requiring  the  lessees  to 
imisb  a  surety  bond  In  the  sum  of  $15,000  to 
Km  re  the  payment  of  rents  and  the  keeping 
'.  the  terms  of  the  lease.  The  books  of  the 
tewart  Hotel  Company  showed  net  profits  of 
le  Jefferson  Hotel  as  follows:  In  January, 
908,  $1,566.56;  In  February,  $2,991.25;  in 
larch,  $1,901.37;  In  April.  $1,474.86.  The 
[otel  Stewart  was  fitted  out  at  an  expendi- 
ure  of  $106,528.69  on  account  of  which  there 
ad  been  paid  fyy  said  company,  prior  to  May 
2,  1908,  as  found  by  the  court,  "only  the  sum 
>f  $24,32&12,"  and  that  on  tliat  date  the  com- 
lany  was  indebted  to  various  creditors  about 
he  sum  of  $90,000,  and,  in  addition  thereto, 
12,000  on  a  promissory  note  to  Ella  R.  Ransom 
Lud  $3,528.60  to  the  Stewarts  for  rent  of  the 
lotel  Stewart.  It  appeared  that  the  Hotel 
Stewart,  to  the  close  of  April,  1908,  suffered 
>peratlng  tiet  losses  as  follows:  January, 
L906,  ^,516.45;  February,  $1,664.25;  March, 
iroflt,  $420.70;  April,  loss,  $1,369.95.  The 
statement  of  accounts  payable  showed  an  In- 
debtedness at  the  end  of  January  of  $122,- 
754.88  and  at  the  end  of  April  of  $133,054.13. 
The  court  made  the  following  finding: 
"XIII.  The  court  finds  that  on  the  12th  day 
of  May,  1908,  and  for  two  or  three  months  prior 
thereto  said  defendant  Stewart  Hotel  Company 
owed  to  W.  &  J.  Sloane  Company,  one  of  its 
creditors,  a  sum  in  excess  of  S50,000  tor  furniture 
and  carpets  ioatalled  in  said  hotel;  that  said 
W.  &  J.  Sloane  Company,  together  with  other 
creditors,  had  been  pressing  said  defeiodant 
Stewart  Hotel  Company  for  some  months  previ- 
ous for  payment  of  their  debts ;  that  said  W.  &  J. 
Sloane  Company  had  shortly  prior  to  the  12th 
day  of  May,  1908,  threatened  that  unless  their 
indebtedness  was  immediately  or  quickly  adjust- 
ed they  would  institute  litigation  and  either  at- 
tach all  the  proper^  of  the  defendant  Stewart 
Hotel  Company  or  mvolve  it  in  expensive  and 
ruinous  litigation ;  that  defendant  Stewart  Hotel 
Company  endeavored  to  raise  funds  to  meet  the 
obligationg  of  said  W.  &  J.  Sloane  Company,  but 
was  unable  to  do  so;  that  said  defendant 
Stewart  Hotel  Company  endeavored  to  obtain 
terms  and  time  from  said  W.  &  J.  Sloane  Com- 
pany and  its  other  creditors,  but  was  refused 
any  and  all  conoesaons  or  indulgence  or  addi- 
tional terms  or  time  or  credit;  that  said  de- 
fendant Stewart  Hotel  Company  was  unable  to 
obtain  financial  assistance  from  either  its  stock- 
holders or  from  banks  in  San  Francisco." 

There  had  been  much  discussion'  In  the 
board  of  directors  as  to  the  financial  stress 
under  which  the  Hot^  Stewart  was  being 


operated,  and  on  May  2,  1908,  the  president 
called  a  special  meeting  at  which  the  min- 
utes show  the  following,  all  directors  being 
present  except  Barker: 

"The  purpose  of  the  meeting  was  announced 
to  be  for  the  purpose  of  considering  and  acting 
upon  a  proposition  for  the  disposed  of  this  com- 
pany's lease  of  the  Hotel  Sterwart  together  with 
the  hotel  plant  consisting  of  furniture  and 
fixtures  and  all  personal  property,  as  a  whole. 

"Charles  A.  Stewart  and  Margaret  Stewart, 
as  individuals,  asked  the  board  if  the  company 
would  accept  a  proposition  from  them  to  take 
the  Hotel  Stewart  off  the  hands  of  the  company 
and  assume  aU  the  liabilities  of  the  company 
incurred  in  promoting  the  same,  in  conmdera- 
tion  of  $20,000  of  the  capital  stock  of  the  com- 
pany held  by  said  Chas.  A.  and  Maigaret  Stew- 
art to  be  turned  back  to  the  treasury  of  the 
company. 

"A  general  discussion  of  said  proposition  was 
had,  and  the  board  expressed  a  willingness  to  ac- 
cept such  a  proposition,  substantially  as  offered, 
if  the  details  could  be  equitably  adjusted  be- 
tween the  parties,  and  in  order  to  act  intelligent- 
ly it  was  suggested  that  the  offer  be  put  in 
writing  and  submitted  to  the  board.  Adjourned. 
"T.  W.  Nowlin,  Sec." 

The  minutes  for  May  12,  1908,  show  as 
follows: 

'The  board  met  pursuant  to  notice,  at  the 
oflBce  of  the  company.  No.  848  Gougb  street, 
San  Francisco.  Cal.,  this  12th  day  of  May, 
1908,  at  8  o'clodc  p.  m.  Present:  Chas.  A. 
Stewart,  president;  Margaret  Stewart;  John 
G.  Barker;  John  W.  Mason;  T.  W.  Nowlin. 
Mr.  Noah  W.  Gray  met  with  the  board.  The 
minutes  of  the  last  regular  and  adjourned  and 
special  meetings  were  read  and  duly  approv- 
ed.   ••    * 

"The  following  proposal,  in  writing,  was  sub- 
mitted to  the  board  oy  Chas.  A.  Stewart  and 
Margaret  Stewart: 

"'San  Francisco,  Cat,   May  12,  190& 

"  'Board  of  Directors,  Stewart  Hotd  Compa- 
ny—Gentlemen: The  undersigned,  Charles  A. 
Stewart  and  Margaret  Stewart,  hereby  offer 
and  tender  to  the  Stewart  Hotd  Company  the 
following  proposition:  We  will  take  an  assign- 
ment of  the  lease  of  the  Hotel  Stewart  on  Geary 
street  near  Powell  and  a  bill  of  sale  of  all  the. 
furniture  and  fixtures  and  hotel  plant  therein, 
from  the  company,  and  in  consideration  therefor 
will  transfer  to  the  company  all  of  the  cap- 
ital stock  which  we  own  in  the  Stewart  Hotel 
Company,  being  2,000  shares  of  the  par  value 
of  $20,000.  We  wiU  assume  and  pay  all  the 
liabilities  incurred  and  now  outstanding  in  pro- 
moting and  operating  the  Hotd  Stewart  and 
hold  the  company  harmless  therefrom  and  will 
assume  and  pay  the  note  of  Ella  R,  Ransom  for 
the  sum  of  $2,000.  The  ctmipany  to  assume  and 
pay  all  the  liabilities  incurred  and  now  outstand- 
ing on  account  of  the  Hotel  Jefferscm  and  hold 
us  harmless  therefrom,  all  accounts  to  be 
brought  up  to  May  1,  1908,  and  this  offer  to 
take  effect  as  of  tnat  date.  Very  respectfully, 
Chas.  A.  Stewart,  Margaret  Stewart.' 

"Upon  motion  of  Director  Jno.  W.  Mason  and 
second  of  Director  T.  W.  Nowlin,  It  was  resolved 
that  the  said  proposal  of  Chas.  A.  Stewart  and 
Margaret  Stewart,  as  submitted,  be  accepted 
by  this  company,  and  that  the  president  and 
secretary  be,  and  they  are  hereby,  instructed  and 
empowered  to  execute  on  behalf  of  the  company 
whatever  instruments  may  be  required  to  effect 
the  transfers  covered  by  said  proiMsal,  and  that 
the  stock  received  from  said  Chas.  A.  Stewart 
and  Margaret  Stewart  on  account  of  said  trans- 
fer be  turned  into  the  treasury  of  this  company. 
Said  resolution  was  unanimously  adopted  by 
the  vote  of  the  directors  present,  excepting  the 
directors  Cti*a.  A.  Stewart  and  Margaret  Stew- 
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art,  who  abstained  from  voting  on  said  resolu- 
tion.   Adjourned.    T.  W.  Nowiin,  Secretary." 

The  transaction  was  constimmated  bj  bill 
of  sale  of  the  furniture  and  equipment  of  the 
Hotel  Stewart  executed  by  the  corporation 
to  the  Stewarts,  taking  date,  however,  of 
May  1.  1908.  The  biU  of  sale  recited  that 
the  conveyance  "is  made  without  reservation 
on  the  part  of  ^id  first  party  [the  corpora- 
tion], but  subject  to  all  outstanding  claims 
for  the  purchase  of  said  described  personal 
property  or  any  part  thereof,  which  said 
claims  the  second  parties  [the  Stewarts]  have 
assumed  and  agreed  to  pay  holding  said  first 
party  free  from  all  liability  therefor."  The 
assignment  of  the  lease  declared  that  it  was 
"intended  as  a  cancellation  of  said  lease  and 
merger  of  the  same  in  the  said  parties  of 
the  first  part  therein  named  [the  Stewarts]." 
The  pr(q;>osition  of  the  Stewarts  was  that 
"all  accounts  to  be  brought  up  to  May  1, 
1908,  and  this  offer  to  take  effect  as  of  that 
date";  and  this  was  the  date  at  which  the 
relation  of  the  corporation  to  the  business 
of  the  Hotel  Stewart  ceased.  At  this  point 
it  may  be  stated,  as  found  by  the  court,  that 
the  Stewart  Estate  Company,  plaintiff  in  ac- 
tion 39901,  "since  the  30th  day  of  April, 
1908,  has  been  a  corporation  duly  organiz- 
ed," etc.,  and  that  on  May  20, 1906,  the  Stew- 
arts conveyed  to  the  Stewart  Estate  Com- 
pany by  grant  deed  the  said  lots  and 
hotel  buildings  on  Geary  street  and  the 
leasehold  property.  The  Stewarts,  Charles 
and  Margaret,  hold  all  the  stock  In  the 
Stewart  Estate  Company  and  went  into 
possession  and  control  of  the  Hotel  Stewart 
at  the  date  of  the  transfer  by  the  Stewart 
Hotel  Company,  and  ever  since  have  been  In 
possession  and  control  of  said  property,  re- 
ceiving to  its  use  the  issues  and  profits 
thereof.     Says  the  brief  of  appellants: 

"The  principal  legal  qaestion  involved  is 
whether  the  transaction  of  May  12,  1908,  be- 
tween the  defendant  Stewart  Hotel  Gompanv, 
on  the  one  hand,  and  the  plaintiffs  Charles  A. 
Stewart  and  Margaret  Stewart,  on  the  other, 
while  acting  as  mrectors  and  stockholders  of 
that  corjioration,  violated  section  309  of  the 
Civil  Code." 

This  section  provides  as  follows: 
"The  directors  of  corporations  mast  not  make 
dividends,  except  from  the  surplus  profits  aris- 
ing from  the  business  thereof;  nor  must  they 
create  any  debts  beyond  their  subscribed  capital 
stock;  nor  must  they  divide,  withdraw,  or  pay 
to  the  stockholders,  or  any  of  them,  any  part  of 
the  capital  stock,  except  as  hereinafter  provid- 
ed, nor  reduce  or  increase  the  capital  stock,  ex- 
cept as  herein  specially  provided.  •  •  • 
Nqthine  herein  prohibits  a  division  and  distribu- 
tion of  the  capital  stock  of  any  corporation 
which  remains  after  the  payment  of  all  its  debts, 
upon  its  dissolution,  or  the  expiration  of  its 
term  of  existence." 

In  tbelr  answers  and  cross-oomplalnts  It 
is  sought  to  have  the  transfer  of  said  lease 
to  the  Stewarts  declared  to  be  a  nollity,  that 
plaintiffs  be  required  to  acconnt  for  the  rents, 
issues,  and  profits  of  said  real  and  personal 
property  from  the  let  day  of  May,  1908,  for 


reasonable  attorney's  tees,  fi>r  Jndsment 
against  plaintiff  Stewart  Estate  Company 
and  the  croethdefendonts,  CbaileB  A.  and 
Margaret  Stewart,  for  the  amount  found  dne 
upon  audi  ftcoonnting,  and  quieting  the  title 
of  defendants  to  said  lettsehold  and  personal 
property. 

The  conrt  adjndged  the  plaintiffs  to  be 
"the  absolute  owners  of  the  property  de- 
scribed in  the  complaint  herein,  and  are  en- 
titled to  the  exdnsive  possession  thereof," 
and  that  "defendants  have  not,  nor  has  ei- 
ther or  any  of  them,  any  right,  title,  inter- 
est, or  claim  In  or  to  the  property  described 
in  the  complaint."  Defendants  appeal  from 
the  judgment  and  from  the  order  denying 
the  several  motions  for  a  new  trial. 

It  becomes  necessary  to  state  such  fnrtber 
findings  of  fact  as  formed  the  basts  of  tbe 
court's  (Conclusions  of  law  and  Judgment. 
We  quote  from  the  findings  lii  action  39901. 
Following  finding  XIII,  above  quoted,  the 
court  found: 

"XIV.  The  court  finds  that  if  attachment  pro- 
ceedings had  been  instituted  by  said  W.  «  J. 
Sloane  Company  or  the  other  creditors,  or  bank- 
ruptcy proceedings  )md  been  instituted  by  them. 
it  would  have  invcdved  the  defendant  Stewart 
Hotel  Company  in  heavy  loss  and  poesible  ruin. 

"XV.  The  court  finds  that  on  said  12th  day  of 
May,  1908.  and  for  some  time  prior  thereto^ 
the  lease  that  defendant  Stewart  Hotel  Com- 
pany had  of  said  Stewart  Hotel  property  was 
proving  a  heavy  burden  and  a  liability,  vrhich 
said  Stewart  Hotel  Company  was  at  Uiat  time 
unable  to  meet." 

The  conrt  found  that  at  the  time  the  Stew- 
arts' proposal  was  acted  upon  all  the  stock- 
holders of  the  Stewart  Hotel  Company  were 
present  "save  and  etcept  (Interveners)  Caro- 
line B.  Detwiler  and  De  Eltta  A.  Detwiler," 
and  as  to  them  the  court  found  that  tb^ 
"had  notice  and  knowledge  of  said  sale  of 
said  property  and  the  assignment  of  said 
le.ise  and  tbe  drcumstances  surrounding  tbe 
same,  within  a  short  time,  not  exceeding  90 
days,  after  the  12th  day  of  May,  1908,  and 
that  said  interveners,  Caroline  B.  Detwiler 
and  De  Etta  A.  Detwiler,  did  not  at  any 
time  protest  or  object  thereto  and  did,  by 
their  failure  to  protest  and  object  thereto, 
acquiesce  In  said  transaction." 

As  to  the  motive  for  entering  into  tbe 
transaction  the  court  found  as  follows: 

"XXI.  Tbe  court  finds  that  fw  the  purpose 
of  saving  the  defendant  Stewart  Hotel  Com- 
pany from  financial  loss  and  ruin,  and  for  the 
purpose  of  relieving  said  Stewart  Hotel  Com- 
pany from  the  burden  of  the  indebtedness  in- 
curred in  the  equipment  of  the  Hotel  Stewart, 
and  for  the  purpose  of  relieving  said  i^tewart 
Hotel  Company  from  the  burden  and- liability  of 
the  lease  held  by  it,  and  for  the  purpose  of  sav- 
ing to  the  defendant  Stewart  Hotel  Coinp€uiy 
the  valuable  and  profit-paying  asset  of  the  Botd 
Jefferson,and  for  the  purpose  of  making  said 
Stewart  Hotel  Company  a  ^ing  profit-making 
concern  instead  of  a  finanaally  burdened  cor- 
poration, the  proposal  made  by  said  Charles  A. 
Stewart  and  Margaret  Stewart,  hwreinbefore  in 
these  findings  referred  to,  was  accepted  by  the 
defendant  Stewart  Hotd  Company  after  a  full 
and  tail  discaasion." 
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Also  as  follows: 

"XXy.  The  coart  finds  that  the  consideration 
paid  by  said  Charles  A.  Stewart  and  Margaret 
Stewart  for  the  convtyance  and  delivery  to 
them  of  said  hotel  plant,  furniture,  furnishings, 
and  equipment,  together  with  the  assignment, 
>canceIlation,  and  surrender  of  said  lease,  was  a 
full,  fair,  and  adequate  consideration,  and  was 
at  the  time  believed  by  all  the  stodcholders  of 
said  Stewart  Hotel  Company  to  be  such. 

"XXVI.  1*6  court  finds  that  all  the  stock- 
holders and  directors  present  at  the  meeting  of 
May  12,  19001  believed  said  proposal  and  Its 
acceptaace  and  the  transfers  made  in  pursuance 
thereof  to  be  for  the  best  intereats  of  the  de- 
fendant Stewart  Hotel  Company,  and  believed 
them  to  be  absolutely  necessary  to  save  said 
Stewart  Hotd  Company  from  serioua  loss  or 
financial  ruin,  and  they  acted  upon  said  belief  in 
acc^tidg  said  proposal. 

"XXVII.  The  court  finds  that  immediately 
after  the  12th  day  of  May,  1908,  there  was  a 
comidete  novation  of  all  the  indebtedness  of  the 
defendant  Stewart  Hotel  Company  arising  oat 
of  the  eqaipment,  furnishing  and  operation  of 
the  Hotd  Stewart,  by  and  through  which  the 
Stewart  Hotel  Company  was  relieved  of  all  of 
its  debts  amregating,  as  hereinbefore  found, 
mora  than  ^0,000;  and  said  debts  were,  with 
the  knowledge  and  consent  and  ratification  of 
the  creditors  of  the  Stewart  Hotel  Company, 
assumed  by  said  Charles  A.  Stewart  and  Mar- 
garet Stewart  personally,  and  were  fully  paid 
by  IJiem  prior  to  the  time  of  the  oommoice- 
ment  of  this  action.    •    •    • 

"XXIX.  The  court  finds  that  the  capital  8to<A 
of  d^endant  Stewart  Hotel  Company  was  not 
reduced  or  withdrawn  or  divided  or  paid  over 
in  any  manner,  or  in  any  sum,  by  reason  of  the 
proposal  and  acceptance  of  Mar  12,  1908,  or  by 
reason  of  the  bill  of  sale,  transfer,  or  delivery  of 
the  furniture,  equipment,  furnishings,  and  hotel 
plant,  or  by  reason  of  the  assignment,  cancella- 
tion, or  surrender  of  the  lease  or  the  transfer  to 
the  defendant  Stewart  Hotel  Company  of  said 
2,000  shares  of  ato^  and  further  finds  that  it 
waa  not  reduced,  divided,  or  withdrawn  in  any 
manner  or  for  any  amount,  by  reason  of  any 
fact  alleged  in  any  of  the  udeadinga  in  this  ac- 
tion. 

"XXX.  mie  court  further  finds  that  neither 
the  capital  stock  nor  the  assets  of  said  corpora- 
tion were  divided,  witiidrawn,  paid  over,  dimin- 
ished or  impaired  in  any  mannw,  and  further 
finds  that  the  leasehold  of  said  Hotel  Stewart 
had  no  value  of  any  kind." 

It  was  farther  foond  that  the  Sewajrt  Ho- 
tel Company  oontlnned  la  business  for  more 
than  three  years  after  said  proposal  and 
agreement,  "and  no  objection  was  at  any 
time  made  to  said  proposal  and  agreement  and 
the  consummation  thereof  by  any  of  the 
stockholders  ot  said  corporation  until  the 
year  1912" ;  that  all  the  terms  and  conditions 
of  said  proi>oeal  and  its  acceptance  long  pri- 
or to  the  commoicement  of  this  action  "were 
folly  performed,  kq>t,  discharged  and  exe- 
cuted" ;  that  all  the  debts  of  the  Stewart  Ho- 
tel Company  owing  by  It  oo  May  12,  1908, 
have  since  said  time  and  before  the  com- 
mencement of  this  action  been  folly  paid  and 
discharged ;  that  all  of  the  outstanding  stock 
of  said  company  amounts  to  6,06D  shares; 
that  there  is  not  now  in  the  treasury  of  said 
con^Mny  the  2,000  shares  which  were  trans- 
ferred to  it  by  the  Stewarts;  and  that  said 
stock  so  transferred  "has,  since  the  transfer 
thereof,  been  in  whole  or  in  part  reissued  by 
defendant  Stewart  Hotel  Company."    It  was 


farther  foand  that  the  transactloDS  done 
under  the 'proposal  of  May  12,  1908,  "were 
not  void  nor  voidable,  tout  that  each  of  them 
was  duly  and  regularly  and  legally  done 
without  fraud  or  fraudulent  Intent  and  for 
a  fall,  fair  and  adequate  conslderati<Hi" ; 
that  the  Stewarts  conveyed  said  property  to 
the  Stewart  Estate  ComiMny  on  May  20, 
1908 ;  that  said  company  acquired  said  prop- 
erty "with  full  knowledge  of  the  facts  in 
these  findings  made" ;  and  that  said  convey- 
ance to  said  company  was  not  made  in  col- 
lusion with  said  Stewarts  or  either  of  them, 
"nor  was  it  made  to  defeat  the  claims  of 
defendants  or  Interreners,  or  any  one  else." 

[1]  It  cannot  be  disputed  that  in  transfer- 
ring to  Its  stockholders  Cbarles  and  Margar- 
et Stewart  the  lease  and  plant  of  the  Hotel 
Stewart  the  directors  of  the  Stewart  Hotel 
Company  were  disposing  of  the  company's 
capital  stock,  that  is  to  say,  of  its  capital  or 
assets.  Among  the  numerous  cases  cited  by 
app^ants  as  explanatoiy  of  the  statute  are 
Martin  v.  Zellerbach,  38  Oal.  309,  99  Am. 
Dec.  865;  Kohl  v.  liUenthal,  81  C^l.  378,  20 
Pac.  401,  22  Paa  689,  6  U  B.  A.  620;  Tap- 
scott  V.  Mexican  Colo.,  etc.,  Co.,  163  Cal.  667, 
96  Pac.  271 ;  Schulte  v.  Boulevard,  etc.,  Go., 
164  CaL  464,  129  Paa  682,  44  U  B.  A.  (N. 
S.)  166,  Ann.  Ca&  1914B,  1013. 

[2]  The  general  rule  is  so  thoroughly  well 
settled  that  any  discussion  concerning  its  ap- 
plication ordinarily  would  be  superfluous. 
Meeting  the  position  of  respondents  that  the 
facts  here  furnish  an  excq>ti<»i  to  the  rule, 
appellants  say: 

"Let  it  b«  conceded  for  purposes  of  the  argu- 
ment only  that  the  transaction  by  whidi  a  cor- 
poration attempts  to  exchange  its  assets  for  cer- 
tificates of  stock  held  by  a  stockholder  might 
be  beneficial  from  the  stand^int  (^  the  corpora- 
tion; yet  nevertfaelMs  we  insist  as  a  proposi- 
tion of  law  that  it  is  no  more  valid  than  if  sudi 
transaction  were  a  detriment  to  the  corp<vation, 
for  the  simple  reason  that  it  is  a  tranaactimi  pro- 
hibited by  statute." 

As  we  view  the  case,  and  as  appellants 
seem  to  view  it,  this  statem^it  presents  the 
principal  question  submitted  for  decision. 
Appellants  cite  Martin  v.  Zellerbach  and 
Kohl  V.  Ulienthal,  supra,  as  decisive  of  the 
question.  On  the  other  hand,  respondents, 
while  coQceding  the  general  rule  to  be  as 
claimed  by  appellants,  contend  that,  "like  ail 
general  rules,  however,  it  is  subject  to  cer- 
tain well-recognized  exertions,"  which,  "in- 
stead of  weakening  or  destroying  the  rule. 
Indicate  most  clearly  the  philosophy  of  it" ; 
that  "In  this  state  we  have  no  law  In  terms 
forbidding  a  corporation  to  acquire  its  capi- 
tal stock,"  L  &,  Its  shares;  that  "the  acqui- 
sition by  the  corporation  of  Its  capital  stock 
is  not  ipso  facto  void."  It  is  pointed  out 
that  the  statute  (Ctr.  Oode,  |  343)  provides 
that  a  corporation  may  acquire  its  own  stock 
under  the  assessment  8di«ne  provided  by 
law;  that  a  corporation  may  likewise  ac- 
quire Its  own  sto<^  in  payment  of  a  debt  ow- 
ing by  a  stodUwlder  to  it,  or  to  secure  it 
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from  loss  (Ralston  t.  Bank  of  California,  112 
Cal.  208,  44  Pac.  476),  and  it  may  be  compi- 
led to  buy  back  its  own  capital  stodc  if  at 
tbe  time  of  its  issue  it  contracted  to  do  ao. 
(Schulte  V.  Boulerard  Gardens  Land  Co.,  164 
Cal.  464,  120  Paa  582,  44  I*  R.  A.  [N.  S.] 
156,  Ann.  das.  1914B,  1013). 

In  the  Zellerbacb  Case,  38  Cal.  300,  99  Am. 
Dec.  365,  two  corporations,  the  Eureka  Lake 
Company  and  the  Miners'  Ditdi  Company, 
owning  in  severalty  several  water  ditches, 
and  having  no  interests  in  common,  agreed 
to  form  a  new  corporation,  to  be  called  the 
Kureka  Lake  Water  Company,  to  which  each 
should  convey  all  Its  property;  the  stock 
of  the  new  corporatimi  to  be  distributed  in 
certain  proportions  to  the  stockholders  of 
said  two  old  corporations.  The  Eureka  Lake 
Company  was  indebted  to  plaintiS  in  the  ac- 
tion, who  obtained  a  Judgment  against  it  and 
became  the  purchaser  of  its  property  under 
execution  sale,  obtaining  the  sheriff's  deed 
therefor.  Before  plaintiff  obtained  the  Judg- 
ment the  defendant  recovered  a  Judgment 
against  tbe  new  corporation  and  became  the 
purdiaser  of  the  whole  of  its  property  upon 
execntion  and  obtained  a  sherifTs  deed  there- 
for. Plaintiff  sued  to  recover  i>ossesslon  of 
the  property  which  he  had  bought,  and  the 
foregoing  facts  were  set  up  as  an  equitable 
defense.  It  was  the  property  of  the  EJureka 
Lake  Company  that  was  in  controversy.  The 
court,  after  saying  that  the  transaction  as 
agreed  upon  and  attempted  to  be  carried  out, 
if  effectual  in  law,  would  of  necessity  have 
resulted  in  an  alienation  of  the  entire  proi)- 
erty  and  capital  of  the  Eureka  Lake  Com- 
pany, and  that  not  a  dollar  would  have  re- 
mained to  satisfy  the  demands  of  creditors, 
said: 

'The  contract  was  that  this  stock  [in  the  new 
corporation]  was  to  be  issued,  and  it  was  aftei^ 
wards  issued,  directly  to  the  stockholders  of  the 
Eureka  Lake  Company.  It  does  not  vary  the 
principle  that  the  consideration  to  be  paid  was 
stock  instead  of  money.  If  the  contract  had 
been  that,  on  the  transfer  of  the  property,  the 
Eureka  Lake  Water  Company  would  pay  to  the 
stockholders  of  the  Eureka  Lake  Company 
$100,000  in  cash  as  the  price  of  the  property, 
the  legal  proportion  involved  would  have  boen 
precisely  the  same  as  in  this  casa  In  either 
case,  the  consideration  would  have  been  paid, 
not  to  the  trustees,  as  a  fund  primarily  liable  to 
creditors,  but  to  the  stockholders,  for  their  own 
use." 

It  will  be  observed  that  the  point  decided 
was  tl^at  tbe  shares  of  the  new  company  rep- 
resenting, as  they  did,  the  capital  or  assets 
of  the  corporation,  could  not  be  divided  or 
distributed  to  the  stockholders ;  for  it  would 
in  effect  be  a  distribution  of  the  capital  and 
was  expressly  forbidden  by  statute.  The 
court  said: 

"We  wish  it  to  be  expressly  understood  that 
our  decision  is  limited  to  the  precise  facta,  as 
diaelosed  by  tbe  record.  That  it  may  not  be 
regarded  a*  covering  broader  grounds  than  in- 
tended, we  deem  it  proper  here  to  say  that  we 
express  no  opinion  upon  the  question  whether 
property  of  tne  kind  m  question  may  be  trans- 
ferried  by  parol  and  tbe  ddivery  of  i>oBses8ion, 


or  whether,  if  there  are  two  rlral  eorporations, 
like  the  Eureka  Lake  Company  and  the  Miners' 
Ditch  Company,  organized  for  tbe  same  parpoae 
of  supplying  water  to  a  mining  regirai  wbere 
the  demand  is  limited,'  which,  m  consequence 
of  the  greater  expense  of  managing  the  two  sep- 
arately, and  tbe  competition,  are  both  doing 
bushiess  at  a  loss,  and  are  liaUe  to  beoome  in- 
solvent, it  would  not  be  lawful,  in  pursuance  of 
their  interests,  to  form  a  new  corporation  for 
the  same  purpose,  and  convey  the  property  of 
both  to  such  new  corporation  in  the  manner  pur- 
sued in  this  instance,  provided  th#  new  corpora' 
tioo,  as  a  part  of  the  arrangement,  should  a»- 
sume  and  become  obligated  to  pay  all  the  debts 
of  the  old  corporation.  Such  an  arrangement 
might  be  for  the  interest  of  all  parties,  creditors 
aa  well  as  stockholders,  and,  if  lawful,  would  be 
valid  as  to  all.  The  personal  liability  of  the 
stockholders  in  such  case  would  continue,  and 
no  property  would  be  withdrawn  from  liability 
to  the  creditors'  demanda  The  prohibition  of 
the  thirtoenth  section  of  the  act  concerning  cor- 
porations is  directed  against  the  trustees,  and 
seems  designed  to  protect  creditors  as  aucb, 
and  also  to  protect  the  stockholders  against  their 
mismanagement  in  distributing  capital  stock  in 
the  fonn  of  dividends,  with  a  view  of  bdlding 
out  the  idea  that  the  corporation  is  more  pros- 
perous than  it  is,  for  the  purpose  of  promoting 
some  unlawful  object.  If  all  parties  mterested 
are  secured  from  injury,  and  the  purpose  is  a 
lawful  one,  the  object  of  the  provision  would 
seem  to  be  accomplished,  and  there  would  be  no 
one  entitied  to  complain.  Such  a  transaction 
was  regarded  as  lawful  in  Treadwell  v.  Salis- 
bury Manufacturing  Co.,  7  Gray  (Mass.)  393  166 
Am.  Dec  490].  But  we  do  not  intend  to  ex- 
press any  opinion  on  these  grave  questions  now, 
for  no  sufficient  facts  are  preseutecl  in  the  plead- 
ings or  findings  to  require  it,  and  we  only  allude 
to  the  questions  in  order  to  guard  our  opinion  in 
so  important  a  case,  from  misconstruction  or 
misapprehension." 

The  IJlienttaal  Case,  81  Cal.  378,  20  Pac 
401,  22  Pac.  689,  6  L.  B.  A.  520.  Involved  a 
similar  question.  Q^ere  two  mining  corpora- 
tions, tbe  Head  Center  Consolidated  Mining 
Comirany,  a  California  corporation,  and  tbe 
Tranquility  Mining  Company,  a  New  Jersey 
corporation,  owning  contiguous  mining  claims, 
formed  a  new  corporation,  to  which  tbey 
severally  conveyed  their  mines,  the  new  cor- 
poration, called  the  Head  Center  &  Tran- 
quility Mining  Comi^any,  paying  therefor  100,- 
000  shares  of  tbe  stock  of  tbe  new  company 
to  each  of  the  two  corporations.  The  case 
related  to  the  shares  issued  to  tbe  Head 
Center  Company.  The  ground  conveyed  by 
this  company  to  the  new  company  did  not 
comprise  all  the  property  of  tbe  Head  Center 
Company,  and  It  still  cmitlnued  to  carry  on 
corporate  business  aitd  reducing  ores.  It 
was  not  free  from  itiJt,  and  afterwards 
levied  an  assessment  and  paid  up  its  then 
existing  Indebtedness.  Its  term  of  corporate 
existence  had  not  expired,' and  the  company 
had  not  disincorporated.  Plaintiff  Kobl  and 
others  commenced  the  action  against  the 
Head  Center  Cornxmny  and  certain  of  its  of- 
ficers, alleging  ownership  in  certain  of  tbe 
100,000  shares  of  the  new  company  so  re- 
ceived for  the  sale  of  the  pr<Q)erty  of  the 
Head  Center  Company.  Defendants  claimed 
tliat  these  shares  were  the  property  and  as- 
sets of  the  Head  Center  Company,  that  tbe 
company  had  no  right  under  tbe  law  to  dl»- 
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ute  them  to  Its  stockholders,  and  that  its 
^ct:o^s  were  entitled  to  represent  and  vote 
□ci  a.t  all  meetings  of  the  new  company. 
izitlfTs  bad  Judgment  In  the  lower  court, 
L  on.  appeal  the  judgment  was  reversed. 
long  other  things,  the  court  said: 

FIier«  is,  however,  one  other  fact  found  by 
court  neceesary  to  the  support  of  its  judg- 
at,    if  under  the  law  it  could  be  supported  at 
but:  which  finding  we  do  not  think  is  support- 
by   the  evidence.    That  finding  is  that  it  was 
itually   understood   and   agreed   by   and  be- 
?en     the   stockholders   of  both  the  old  com- 
lies  that  the  stock  of  the  new  company  should 
e<4ually  divided  between  and  belong  to  the 
ckbolders  of  the  old  companiea'  " 

It  -v^as  not  decided  that  the  consolidation 
Ls  illegal.  The  point  decided  was  that  the 
tckbolders  of  the  old  Head  Center  Com- 
ny  (plaintiffs  being  such)  were  not  entitled 
bave  their  proportlpn  of  the  stock  of  the 
vr  company  distributed  to  them  for  the 
ason,  given  in  the  Zellerbach  Case,  that  it 
[>uld  in  effect  be  distributing  the  capital 
'  assets  of  the  Head  Center  Company. 
So  it  was  held  in  San  Francisco,  etc.,  B. 
.  Co.  v.  Bee,  48  CaL  398,  406: 

"It  was  certainly  not  competent  to  the  mem- 
:rs  of  that  corporation  to  dissipate  this  fund 
id  place  it  beyond  the  reach  of  creditors  by 
erely  going  through  the  process  of  reincorpora- 
on,  taking  on  a  new  corporate  name,  transfer- 
Dg  the  assets  of  the  old  corporation  to  the  new 
le  without  consideration,  and  issuing  the  cap- 
al  Etock  in  the  new  corporation  to  the  holders 
i  the  capital  stock  of  the  old  corporation.  This 
'ausaction  involved  a  breach  of  positive  statute 
iw." 

We  will  next  notice  two  of  tlie  many  cas- 
B  cited  by  respondent. 

In  Ralston  v.  Bank  of  California,  112  Cal. 
08,  44  Pac.  476,  one  Baum  held  a  certificate 
or  60  of  defendant's  shares  which  provided 
hat  no  transfer  of  the  stock  would  be  made 
in  the  books  until  payment  of  all  indebted- 
less  due  the  bank  from  the  stockholder  in 
rhose  name  the  stock  might  stand.  In  1881 
iaxan  transferred  the  stock  to  Satlier,  who 
>n  September  13,  1886,  demanded  the  trans- 
:er  of  the  stock.  Baum  was  then  indebted 
.0  the  bank  beyond  the  valne  of  the  stock, 
rhe  demand  was  refused.  Soon  after  Satber 
iled,  and  in  April,  1888,  said  shares  were 
listributed  to  plaintiffs  in  trust  under  Sath- 
ir's  will.  On  March  10,  1887,  the  bank  sold 
ind  transferred  to  Oreenebanm  A,  Co.,  at  a 
large  discount,  the  indebtedness  held  by  it 
against  Baum.  On  July  3,  1888,  plaintiffs 
demanded  registry  of  the  transfer  of  the 
stock,  which  was  refused  unless  plaintiffs 
tronld  pay  the  balance  of  its  claims  against 
Baum  above  tlie  amoont  received  from 
Qreenebaum  &  Co.  The  action  was  In  trover 
(or  the  conversion  of  the  shares.  Defendant 
recovered  in  the  trial  court,  and  on  appeal 
the  judgment  was  reversed,  and  a  Judgment 
directed  in  favor  of  plaintiffs  for  the  value 
of  the  shares  at  the  time  the  second  demand 
was  made  and  interest  from  that  date.  We 
400te  from  the  opinion: 
164P.-40 


"The  argument  that  the  corporation  becomes 
the  owner  of  the  shares  converted,  and  hence 
that  its  stock  is  reduced  otherwise  than  in  the 
manner  provided  by  law  (Civ.  Code,  S  359),  and 
hence  further  that  such  conversion  is  legally 
impossible  because  contravening  the  policy  of 
the  law,  has  no  great  force.  If  necessary  to  save 
itself  from  loss,  the  bank  might  have  contracted 
for  and  have  received  the  title  to  these  shares 
in  payment  of  Baum's  debts  to  it,  and  the  trans- 
action would  have  been  perfectly  legal.  Ex 
parte  Holmes,  6  Cow.  [N.  Y.]  426.  With  the 
same  purpose  in  view  the  hank,  apparently  in 
good  faith  and  under  claim  of  light,  refused  the 
registry,  and  this  had  the  undesigned  effect  of 
converting  the  shares;  and  it  is  not  perceived 
how  acquisition  of  title  by  this  means  can,  though 
wrongful  as  regards  the  plaintiffs,  be  more  ob- 
noxious to  pubhc  policy  than  by  contract  in  the 
case  supposed.  The  authorized  capital  is  not  re- 
duced, for  the  shares  are  not  extinguished,  but 
may  be  reissued.  Cook  on  Stocks  &  Stockhold- 
ers, 8  314;  Morawetz  on  Corporations,  §  434; 
Bank  of  Sad  Luis  Obispo  v.  Wickersham,  99 
Cal.  655  [34  Pa&  444]." 

The  court  said  it  would  be  legal  for  a  cor- 
poration to  take  the  shares  of  a  stockholder 
in  discharge  of  his  Indebtedness.  Now,  the 
stockholder's  liability  to  the  corporation  is 
an  asset — an  account  or  bill  receivable.  If 
be  Is  solvent  and  able  to  pay,  the  bank 
would  bave  no  more  right  to  exchange  this 
asset  for  his  stock  than  to  buy  the  stock 
outright.  What  the  court  meant  and  in  fact 
said  was  that  to  save  itself  from  loss  the 
bank  ntigbt  do  this,  though  under  a  strict 
application  of  the  rule  it  would  violate  sec- 
tion 309  of  the  Civil  Code.  In  short,  here 
was  an  exception  to  the  rule. 

Schulte  V.  Boulevard  Gardens  Land  Co., 
164  Cal.  464,  129  Pac  582,  44  L.  R.  A.  (N.  S.) 
156,  Ann.  Cas.  1014B,  1013,  was  a  case  where, 
colncidentally  with  his  subscription  to  the 
stock  of  defendant  company,  a  written  agree- 
ment was  entered  into  between  the  latter 
and  plaintiff  that  the  company  would  repur- 
chase the  stock  subject  to  the  terms  stated. 
The  action  was  on  the  contract;  plaintiff 
offering  and  being  in  a  position  to  restore 
Uie  shares.  Defendant  had  judgment  on  its 
demurrer  to  the  complaint,  and  plaintiff  ap- 
pealed. The  Supreme  Court  reversed  the 
judgment  and  ordered  that  the  demurrer  be 
overruled  with  leave  to  defendants  to  an- 
swer.   As  stated  in  the  opinion: 

"The  position  of  the  respondent  is  that  the 
contracts  for  the  retaking  by  the  corporation  of 
its  own  shares  are  illegal  and  void,  as  in  viola- 
tion of  the  provisions  of  section  309  of  the  Civil 
Code,  prohibiting  directors  of  corporations  from 
dividing,  withdrawing  or  paying  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital 
stock,  or  from  reducing  or  increasing  the  capital 
stock,  except  as  provided  in  the  section." 

After  showing  that  the  phrase  "capital 
stock,"  as  used  in  the  section,  means  the  as- 
sets and  not  the  shares,  and  also  pointing 
out  that,  "although  the  prohibition  runs,  in 
terms,  only  against  the  directors,  the  effect 
of  the  section  is  to  deprive  the  stockholders 
as  well  of  power  to  do  the  forbidden  acts," 
citing  cases,  the  opinion  proceeds: 
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"In  other  jurisdictiona  the  authorities  show 
a  sharp  conflict  over  the  question  whether,  in 
the  absence  o(  any  statutory  or  charter  restric- 
tions, a  corporation  may  employ  its  assets  for 
the  purchase  of  shares  of  ita  own  stoclt.  Cook 
on  Corporations  («th  Ed.)  i  311.  But,  in  view 
of  the  Code  provisions  to  which  we  have  refer- 
red, it  cannot  be  doubted  that  in  this  state  a 
corporation  is  not  authorized  to  make  such  pur- 
chase, since  the  result  would  be  to  illegally  with- 
draw, and  pay  to  a  stockholder  a  part  of  the 
'capital  stock.'  Bank  of  San  Luis  Obispo  v. 
Wickersham,  99  Cal.  655,  661,  34  Pac.  444.  The 
want  of  power  to  buy  its  own  stock  does  not 
prohibit  a  corporation  from  taking  the  stock  in 
satisfaction  of  a  loan,  or  when  otherwise  neces- 
sary to  save  itself  from  loss  (Ralston  v.  Bank  of 
Cafifomia,  112  Cal.  208,  213,  44  Pac.  476),  but 
the  general  rule  is,  as  above  stated,  that  the 
purchase  is  unauthorized.  Thus  this  court  has 
condemned,  as  in  violation  of  section  309,  a  by- 
law assuming  to  give  to  any  stockholder  the 
right,  upon  60  days'  notice,  to  withdraw  from 
the  corporation,  and  to  receive,  uoon  surrender 
of  hia  stock,  the  amount  paid  therefor.  Ver- 
coutere  v.  Golden  State  L.  Co.,  116  CaL  410, 
48  Pac.  875." 

It  would  serve  no  useful  purpose  to  re- 
view all  of  tbe  many  cases,  English  and 
American,  dted  by  oounsel  in  their  elaborate 
briefs.  The  entire  field  of  the  law  upon  the 
question  seems  to  have  been  swept  clean  of 
cases  and  text-books  bearing  upon  it.  The 
Inquiry  is  simmered  down,  we  think,  to  the 
basic  question:  Does  the  general  rule,  as 
to  which  there  is  no  controTersy,  admit  of 
no  exceptions?  If  not,  the  decision  of  the 
lower  court  was  wrong.  If  the  rule  admits 
of  exceptions,  the  question  is:  Do  the  facts 
here  constitute  an  exception? 

We  need  go  no  further  than  to  Ralston  v. 
Bank  of  California,  supra,  and  Schnlte  v. 
Boulevard  Gardens  Co.,  supra,  to  find  excep- 
tions to  the  role.  In  the  Ralston  Case  tbe 
court  said: 

"If  necessary  to  save  itself  from  loss,  the 
bank  might  have  contracted  for  and  have  re- 
ceived the  title  to  these  shares  in  payment  of 
Baum'a  debts  to  it,  and  the  transaction  would 
have  been  perfectly  legaL" 

In  the  Schulte  Case,  after  having  stated 
the  general  rule,  the  court  said: 

"The  want  of  power  to  buy  its  own  stock  does 
not  prohibit  a  corporation  from  taking  the  stock 
in  satisfaction  of  a  loan,  or  when  otherwise 
necessary  to  save  Itself  from  loss." 

What  did  tbe  court  mean  when  it  said  that 
a  corporation  not  only  miight  take  its  stock 
in  satisfaction  of  a  loan  or  when  otherwise 
necessary  to  save  itself  from  loss?  We  feel 
authorized  to  assume  that  the  court  meant 
to  say  ttiat  circumstances  might  arise  other 
than  such  as  appeared  in  those  two  cases 
where  the  corporation  would  be  Justified  in 
taking  over  the  shares  of  one  of  its  stock- 
holders, and  that  each  case  must  be  govern- 
ed by  its  own  peculiar  facts;  that  the  gen- 
eral rule,  though  well  settled  In  this  state. 
Is  not  Inflexible  and  unyleldlng.j 

[3]  The  benefit  or  loss  to  the  oorporation 
tn  the  present  case  must  be  determined  from 
the  situation  of  the  parties  and  the  property 
involved  at  the  time  tbe  proposal  of  the 


Stewarts  was  accepted.  The  contract  was 
fully  executed,  and  no  objection  from  direc- 
tors or  stockholders  was  suggested  for  near- 
ly four  years,  and  then  only  by  the  Dctwllers, 
who,  the  court  found,  had  notice  of  the  con- 
tract shortly  after  It  was  entered  into.  And 
all  Uabllitles  existing  at  that  time  have  been 
fully  paid.  Clearly  the  court,  from  its  view 
of  the  contract,  did  not  err  In  refusing  de- 
fendants the  right  to  go  into  the  question  of 
the  profits  and  losses  to  the  Stewarts  4n  op- 
erating the  Hotel  Stewart  It  is  now  quite 
impossible  for  defendants  to  place  the  par- 
ties back  where  they  stood  in  May,  190S,  and 
they  do  not  offer  to  do  so.  They  say  that 
this  is  not  required  of  them  because  tbe 
transaction  was  absolutely  void  ab  initio. 
What,  then,  were  the  facts  upon  which  tbe 
learned  trial  Judge  based  his  decision? 

Briefly  -epitomized,  the  facts  were  as  fol- 
lows: The  Stewart  Hotel  Company  was  op- 
erating the  Hotel  Jefferson  at  a  large  profit 
monthly.  The  net  earnings  for  January,  Feb- 
ruary, March,  and  April,  1908,  amounted  to 
about  $8,000.  BeUeving  It  could  extend  Its 
hotel  business  profitably  by  operating  the 
Hotel  Stewart,  it  leased  the  premises  from 
the  owners,  the  Stewarts,  and  proceeded  to 
equip  the  hotel  at  a  cost  of  over  $106,000.  It 
opened  the  Hotel  Stewart  in  the  latter  part 
of  November,  1907,  and  operated  it  about  five 
months  at  a  loss  of  over  $8,000.  In  April, 
1908,  it  found  itself  indebted  about  $80,000 
for  furnishings,  and  one  of  Its  largest  cred- 
itors, Sloane  A,  Co.,  whose  claim  amounted  to 
about  $60,000  was  pressing  payment  and 
threatening  to  close  the  hotel  or  otherwise 
proceed  to  collect  its  claim  through  suit.  All 
efforts  to  obtain  further  extension  of  .credit 
or  obtain  loans  from  banks  had  failed.  Tlie 
corporation  also  owed  the  Stewarts  one 
month's  rent  and  $2,000  on  a  promissory 
note  past  due.  In  this  situation  of  its  finan- 
cial affairs  the  Stewarts  made  the  proposal, 
which  was  consummated,  to  take  over  this 
lease  and  to  assume  the  liabilities  above  re- 
ferred to  and  surrender  to  the  corporation 
their  2,000  shares  of  its  stock,  of  the  par 
value  of  $20,000.  These  shares  were  not 
extingnlshed  nor  were  they  distributed  to 
the  stockholders,  but  were  placed  in  the 
treasury,  and,  as  the  court  found,  have  since 
that  time  been  "in  whole  or  in  part  reissued 
or  used  by  defendant  Stewart  Hotel  Com- 
pany." Tbe  testimony  of  Mr.  Rldi,  manager 
of  the  Palace  Hotel,  was  that  the  plant  trans- 
ferred to  the  Stewarts  "might  possibly  liave 
been  worth  $70,000."  Mr.  Woods,  manager 
of  the  Hotri  St  Francis,  testified: 

"In  view  of  the  conditions  that  obtained  at 
that  time;  I  would  place  the  value  of  what  the 
equipment  coat,  leas  25  per  cent  In  other 
words,  if  the  equipment  cost  $106,000,  I  would 
deduct  from  that  25  per  cent,  and  I  would  call 
that  the  valne  of  the  entire  plant,  including  the 
leasehold  and  everything  of  the  kind." 

There  was  evidence  and  the  court  fOnnd 
"that  the  leasehold  of  said  Hotd  Stewart 
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no  vtane  of  any  kind."  The  value  of 
!<iulpment  and  the  supplies  on  hand,  ac- 
ing  to  the  testimony  of  Rich  and  Woods, 
several  thousand  dollars  less  than  the 
mt  of  the  liabilities  which  the  Stewarts 
med  and  paid.  The  books  of  the  com- 
■  stiowed  liabilities  amounting  to  over 
,000,  while  the  assets,  as  testified  to  by 
ds  and  Rich,  had  a  value  of  about  $86,- 
The  Stewarts  not  only  took  over  and 
equently  paid  these  liabilities,  but  sur- 
Lered  their  2,000  shares  in  the  company. 
.  the  Stewarts  retained  these  shares,  no 
ible  question  could  have  arisen  as  to  the 
lity  of  the  transaction ;  for  It  was  wlth- 
he  powers  of  the  corpo^tlon  and  appar- 
y  very  benefldal.    It  is  beyond  question, 

that  in  the  surrendering  to  the  corpora- 
1  by  the  Stewarts  of  their  2,000  shares 
■benefit  to  It  was  increased  to  the  extent 
their  value.  We  cannot  see  that  the 
isfer  of  this  stock  effected  a  diminution 
reduction  of  the  assets  of  the  corporation, 

can  it  reasonably  be  said  to  have  been  a 
Peking  or  bargaining  by  the  company  in 

capital  stock.  The  complexion  of  the 
nsaction  must  be  Judged  in  its  entirety. 
ire  was  no  evidence  of  overreaching  or 
fairness,  no  semblance  of  fraud  In  the 
nsaction.  Mr.  Stewart,  acting  with  other 
ectors,  made  every  reasonable  effort  with- 
;  avail  to  obtain  extensions  of  credit  or 
set  a  loan  to  tide  over  the  emergency,  and 
iras  only  by  mortgaging  the  fee  to  the  real 
>perty  as  well  as  the  personal  property 
it  the  Stewarts  were  able  to  make  satis- 
;tory  arrangements  with  creditors.  The 
incipal  asset  of  the  corporation  remaining 
»r  the  transfer  of  the  Hotel  Stewart  plant 
LS  the  Jefferson  Hotel,  fully  equipped  and 
erating  at  a  profit.  The  company  was  sol- 
Qt.  Its  monthly  profits  about  equaled  Its 
ises  on  the  Hotel  Stewart.  Unquestlon- 
ly  the  transaction  not  only  brought  a  sub- 
tntlal  benefit  to  the  corporation,  but  was 
ecessary  to  save  Itself  from  loss"  and 
reatened  bankruptcy.  The  corporation  re- 
ived Itself  and  its  stockholders  of  a  large 
lebtedness  and  of  a  losing  venture,  and 
d  remaining  its  only  asset  of  value,  which 
lue  was  Increased  by  taking  the  Stewarts' 
ares.  Without  going  further  Into  the  sur- 
unding  dtcumstances,  we  think  the  facts 
mlsh  an  exception  to  the  general  rule  and 
at  the  transaction  was  valid. 
Other  questions  are  presented  in  the  briefs 
vered  by  the  findings,  but  as  all  parties 
em  to  agree  that  the  case  must  turn  upon 
e  legality  or  Illegality  of  the  contract  be- 
reen  the  directors  and  the  Stewarts,  our 
inclusion  on  the  point  renders  further  con- 
deration  of  the  case  unnecessary. 
The  Judgment  and  order  are  affirmed. 

We  concur:    BURNETT,  J. ;   HART,  J. 


PEOPLE  V.  SWEETMAN.    (CJr.  616.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  1,  1917.  Rehearing  Denied  by 
Supreme  Court  April  2,  1917.) 

1.  BuBOiAEY  <S=>41(2)— BviDERCi!— SumoiKK- 
OT— Corpus  Delicti. 

Evidence  which,  exclusive  of  confession  of 
defendant,  shows  without  contradiction  that  fix- 
tures were  taken  from  premises  of  owner  with- 
out his  knowledge  or  consent  and  were  after- 
wards found  installed  in  another  house,  is  suffi- 
cient to  establish  corpus  delicti  on  a  diarge  of 
burglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  g  95.] 

2.  Cbihirai.  Law  «=»1172(2)  —  Appeai,  and 
Ebsob— Habiiless  Ebbob. 

Although  it  is  the  province  of  the  court  to 
determine  whether  a  confession  should  be  re- 
ceived in  evidence,  an  instruction  that  ^ury 
should  disregard  confession  If  not  voluntarily 
made  is  without  prejudice  to  one  indicted  for 
burglary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3155.] 

3.  CBiiaNAL  Law  €=>1172(2)  —  ApfeaIi  and 
Errob— Habmxess  Ebbor. 

Conceding  that  there  was  no  occasion  for 
the  instruction  and  no  evidence  showing  that  ac- 
cused had  stolen  property  in  his  possession,  an 
instruction  with  reference  to  possession  by  de- 
fendant of  stolen  property  unexplained  and  the 
effect  of  such  proof  held  without  prejudice  to 
defendant  charged  with  burglary. 

[Ed.  Note.— For  other  cases,  see  Criminal. 
Law,  Cent  Dig.  i  3155.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  R.  Willis,  Judge. 

George  Sweetman  was  convicted  of  bur- 
glary, and  appeals  from  the  judgment  and 
an  order  denying  his  motion  for  a  new  trial. 
Judgment  and  order  affirmed. 

For  opinion  In  Supreme  Court  denying  re- 
bearing,  see  164  Pac.  628. 

Wm.  M.  Morse,  Jr.,  of  Los  Angeles,  and  S. 
M.  Johnstone,  of  San  Frandsco,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Atty.  Gen.,  for  the  People. 

fsHAW,  J.  The  defendant,  having  been 
convicted  of  the  crime  of  burglary,  appeals 
from  the  Judgment  and  an  order  of  court 
denying  his  motion  for  a  new  trial.  ..J 

[1]  The  subject  of  the  larceny  was  certain 
plumbing  fixtures,  consisting  of  two  laundry 
tubs  and  a  kitchen  sink,  which  bad  been  in- 
staUed  In  a  house  at  No.  12U  North  Mari- 
posa street.  In  the  dty  of  Los  Angeles,  which 
was  owned  by  the  prosecuting  witness.  The 
evidence,  exclusive  of  a  confession  made,  by 
defendant,  without  contradiction  shows  that 
the  tubs,  which  were  installed  upon  an  un- 
inclosed  porch  of  the  house,  and  the  sink 
Installed  In  the  kitchen,  the  door  of  which 
was  locked,  were,  without  the  owner's  knowl- 
edge or  consent,  by  some  person  unknown  to 
him,  taken  and  removed  therefrom  between 
4:30  o'clock  p.  m.  on  June  2lBt  and  8  o'clock 
a.  m.  the  next  day.    The  tubs  were  found 
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Installed  In  a  bouae  located  at  No.  803  North 
Wilcox  avenue,  In  the  <3ty,  the  contract  for 
the  Installation  of  plumbing  fixtures  in  which 
had  been  let  to  defendant.  This  evidence 
was  amply  sufficient  to  show  the  commission 
of  the  crime  {People  v.  Wasrner,  29  Cal.  App. 
363,  155  Paa  &19);  hence  there  is  no  ground 
for  appellant's  contention  that  the  court  err- 
ed in  admitting  evidence  of  bis  confession 
for  the  reason  tbat  the  corpus  delicti  was 
not  established. 

Neither  does  any  ground  exist  for  the  sug- 
gestion tbat  the  confession  of  defendant  was 
procured  by  promise  of  reward  or  immunity. 
On  the  contrary,  the  evidence  conclaslvely 
shows  that  defendant  freely  and  voluntarily, 
and  without  menace,  duress,  or  promise  of 
any,  kind,  made  and  subscribed  a  written 
confession  wherein  he  stated  that  he  entered 
the  house  at  about  8  o'clock  p.  m.  and  took 
therefrom  the  tubs  and  sink,  which  he  in- 
stalled In  the  other  house. 
P"  [2]  The  court  Instructed  the  Jury: 

"That  before  an  admission  or  confession  of  a 
defendant  can  be  used  against  him  as  evidence 
it  must  appear  that  the  statement  was  made  vol- 
untarily, and  not  under  duress,  menace,  the 
hope  of  reward  or  the  fear  of  punishment  If 
you  find  from  the  evidence  that  the  confession 
admitted  in  evidence  was  made  under  the  prom- 
ise of  reward,  or  menace,  duress,  or  the  fear  of 
punishment,  then  you  must  disregard  the  con- 
fession entirely,  and  unless  you  find  from  the 
evidence,  after  disregarding  the  confession,  that 
the  defendant  committed  the  offense  charged 
against  him,  it  will  be  your  duty  to  acquit." 

As  an  abstract  proposition  of  law,  the  first 
sentence  of  the  instruction  is  correct,  but  it  is 
the  province  of  the  court,  not  the  Jury,  to 
determine  whether  or  not  a  confession  offer- 
ed in  evidence  should  be  received  or  rejected. 
People  v.  Cabin,  11  Cal.  App.  685,  106  Pac. 
115;  People  v.  Gibson,  28  Cal.  App.  aSi,  152 
Pac.  316;  People  v.  Barker,  60  Mich.  277, 
27  N.  W.  530,  1  Am.  St  Rep.  501.  Hence  it 
was  error  to  submit  to  the  Jury  the  question 
as  to  Whether  or  not  the'  confession  was  ob- 
tained by  promise  of  reward,  menace,  or  du- 
ress, and  to  submit  to  the  Jurors  the  question 
as  to  whether  or  not  it  should  have  been  ad- 
mitted in  evidence;  for.  If  not  voluntarily 
made,  as  determined  by  the  court,  it  was  in- 
admissible. Conceding  the  Instruction  to 
have  been  erroneous,  In  no  event  could  it 
have  prejudiced  defendant  in  his  substantial 
rights.  On  the  contrary,  the  Jury  might  have 
overruled  the  court  by  finding  that  the  con- 
fession was  extorted  from  defendant  by  un- 
fair means,  and  in  such  case,  following  the 
Instruction  of  the  court,  disregarded  it  entire- 
ly, and  acquitted  defendant  for  want  of  suffi- 
cient evidence.  J 

[S]  ComplalHt  is  also  made  that  the  court 
Instructed  the  Jury  with  reference  to  the 
possession  by  defendant  of  stolen  property, 
unexplained,  and  the  effect  of  such  proof; 
the  objection  to  this  Instruction  being  that 
there  was  no  evidence  showing  that  de- 
fendant had  the  stolen  property  in  his  pos- 


session. If  It  were  conceded  ibere  « 
occasion  for  giving  the  instruction,  ani 
there  was  no  evidence  tending  to  sbov 
defendant  had  the  property  in  his  posa 
yet  the  giving  of  it  could  not  be  preju 
The  Judgment  and  order  are  afflruied 

We  concur:   CONBBX,  P.  J.;    JAM] 


r  PEOPIiB  v.  SWEETMAN.    (Cr.  20^ 
(Supreme  Court  of  California.    April  2, 
In  Bank.    Appeal  from  Superior  Coui 
Angjiles  County;  Frank  R.  \^lla,    Jui 
On   petition   for   rehearlng/J 
For  opinion,  see  164  Pac.  6277 

U.  S.  Webb,  Atty.  Gen.,  and  Robei 
Clarke,  Deputy  Atty.  Gen.,  for  the  P 
Wm.  M.  Morse,  Jr.,  of  Los  Angeles, 
S.  li.  Johnstone,  of  San  Franciaco,  fc 
spondent 

t  PER  CURIAM.  In  denying  the  pel 
for  a  hearing  in  this  court  after  declsic 
the  District  Court  of  Appeal  of  the  Se 
Appellate  District  we  deem  it  proper  tc 
that  our  opinion  is  not  to  be  taken  a 
approval  of  that  portion  of  the  opinion  n 
holds  that  the  trial  court  erred  in  its  ins 
tlons  to  the  Jury  relative  to  the  conf« 
of  the  defendant.  See  People  v.  Thou 
145  Cal.  717,  725,  70  Pac  435;  Peopl 
Luis,  158  Cal.  106,  110  Pac.  580:  Peop 
Profumo,  23  CaL  App.  378, 138  Pac.  109. 
District  Court  of  Appeal  was  undoubt 
correct,  however,  in  holding  that,  assui 
the  Instruction  to  have  been  erroneous  Ic 
respect  referred  to,  the  error  was  not  i 
udidaL"] 

DEL  MONTE  RANCH  DAIRT  t.  BERN 

DO.     (S.  P.  6004.) 
(Supreme  Court  of  California.    April  7,  li 

1.  Appeai.  and  Ebbob  ^s>1011(1)— FiNOi 
OF  Court  —  CoNrucTiNO  Evidknce  — 

VIEW. 

Finding  of  the  trial  court,  based  on 
flicting  evidence,  will  not  be  disturbed  on 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal 
Error,  Cent  Dig.  H  3083-3988.] 

2.  Sales  <S=>52(5)— Findings  of  Coubt— 1 

DKNCK— SurnCDBNCT. 

In  an  action  to  recover  for  breadi  of 
tract  to  deliver  milk,  in  which  defendant  fil 
counterclaim  for  milk  delivered,  pvideuce 
to  sustain  a  court  finding  that  defendant 
to  plaintiff  320  gallons  per  day  for  13  da; 
16  cents  per  gallon. 

[Ed.  Note.— For  other  cases,  see  Sales,  ( 
Dig.  §§  136,  137,  139.1 

3.  Pleading  «=>142— Suitioibnoy  of  Pu 
INS  TO  Support  Findings  and  Judgmkn 

Complaint  having  been  filed  In  July, 
averment  in  counterclaim,  filed  in  Decrn 
tbat  milk  was  furnished  within  two  yearg 
past,  together  with  evidence  that  transac 
occurred  in  June  of  the  same  year,  is  suffic 
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ttasdii  for  jud^ent  that  plaintiff  is  indebted 
efcnriant  for  milk,  as  against  objection  that 
ver  failed  to  state  that  counterclaim  was 
tins  at  commencement  of  action,  as  required 
3o<le  CiT.  Proc.  §  438,  subd.  2.  where  there 

no  demurrer  to  answer,  and  evidence  of  de- 
-y  and  price  came  from  plaintiff's  witness 
lou-t   objection.    - 

^.  Note.— For  other  cases,  see  Pleading, 
t-    r>ig.  K  290,  281,  2»7,  300.] 

LPPKAL    AND     EBBOB    <S=S>1056(4)  —  BXOLU- 

o?i    OF  Evidence— Harmless  Ebbob. 
Where  court  founid  against  plaintiff  on  the 
tract:   set  np,   exdlusion   of  evidenc«  as   to 
ksur-e  of  damages  for  breach  was  without  prej- 

•^d.  Note.— For  other  cases,  see  Appeal  and 
•or.   Cent  Dig.  {  4190.] 

WixNESSEB  <3=>275(2)— Cross-examination 
F  I»ABTr— Scope— Assignment  of  Cattbe  op 

"Wlufe  defendant  in  his  counterclaim  relied 
>n  a  claim  for  goods  sold,  refusal  to  allow 
intiff  to  show,  on  cross-examination  of  defend- 
t,  that  claim  had  been  assigned,  is  reversible 
or. 

Kd.  Not&— For  other  cases,  see  Witnesses, 
nt.  Dig.  U  96S,  974.] 

In  Bank.  Appeal  from  Superior  Conrt, 
ty   and  CVnmty  of  San  Francisco;  Oeorge 

Cabaniss,  Judge. 
Action  by  the  Del  Monte  Ranch  Dairy,  a 
iporadon,  against  J.  S.  Bernardo,  in  whidi 
fendant  filed  a  connterclaim.  From  a 
(Igment  for  defendant,  and  an  order  deny* 
g  Its  motion  for  a  new  trial  on  bill  of  ex- 
ptions,  plaintiff  appeals,  which  appeal  was 
dered  to  be  heard  by  this  court  after  judg- 
ent  of  the  District  Oourt  of  AppeaL  Judg- 
ent  and  order  denying  new  trial  reversed 
I  to  counterclaim,  and  affirmed  In  all  other 
spects,  and  remanded,  with  dtrecticKia. 

Robert  P.  Troy,  of  San  Francisco,  for  ap- 
iUant.  Randolph  V.  Whiting,  of  San  Fran- 
aco,  for  req;)ondent 

IiAWLOR,  J.  The  appeal  was  ordered  to 
s  heard  by  this  court  after  judgment  in  fa- 
or  of  the  defendant  by  the  District  Court 
t  Appeal  for  the  Third  Appellate  District 
'poa  considering  the  points  made  by  the  pe- 
loner,  we  have  adopted  the  following  por- 
>on  of  the  opinion: 

"Plaintiff  charges  in  its  complaint  that  de- 
^ndant,  on  or  about  April  4,  1910,  entered  into 

contract  with  plaintiff  whereby  he  'agroeiS'  to 
imish  to  said  plaintiff,  in  the  city  andjOMUMv 
I  San  Francisco,  360  pllons  of  pure  'nflllE  on 
Bch  and  every  day  of  tne  year  immediately  foU 
>wing  said  4th  day  of  April,  1910^;  that,  in  ac- 
ordance  with  said  contract,  defendant  furnished 
laintiff  with  320  gallons  of  pure  milk  for  a 
eriod  of  68  days,  commencing  on  the  4th  day  of 
ipril,  1910,  and  ending  on  the  12th  day  of  June, 
910,  and  that  ever  since  said  last-named  date 
efendant  has  failed,  neglected,  and  refused  to 
eliver  any  milk  to  plaintiff,  though  frequently 
ailed  upon  so  to  do;  that  plaintiff  has  perform- 
d  its  part  of  said  agreement;  that  plaintiff 
I  enj^ged  in  the  business  of  selling  and  deliver- 
Dg  milk  at  retail  in  said  city  and  county,  and  by 
eagon  of  the  said  faHore  of  defendant  has  been 
inable  to  supply  its  customers  with  milk,  and 
bas  suffered  loss  to  the  extent  of  $6,000,  which 


said  sum  is  due  and  owing  and  unpaid  from  de- 
fendant' A  general  demurrer  was  overruled, 
and  defendant  answered  the  complaint,  denyinE" 
'generally  and  specially  all  and  singular  each 
and  every  allegation  therein  contained^  and  for  a 
'further  and  separate  defense  and  counterclaim' 
alleged  that  within  two  years  last  past  plaintiff 
became  indebted  to  defendant  in  the  sum  of 
$069.76  'for  goods,  wares,  and  merchandise  sold 
and  delivered  to  said  plaintiff  by  said  defendant 
at  said  plaintiff's  special  instance  and  request, 
for  which  said  goods  said  plaintiff  agreed  to  pay 
said  defendant  the  said  sum  of  $669.76;  that, 
though  demand  therefor  has  been  made,  said 
plaintiff  has  refusefl,  failed  and  neglected  to  pay 
said  amount  to  defendant  and  the  whole  thereof 
is  now  due,  owing,  and  unpaid  to  defendant' 
Defendant  prays  judgment  for  said  amount. 

"Tht  cause  was  tried  by  the  court  without  a 
jury.  The  court  found  as  facts :  'That  it  is  not 
true  that  defendant  entered  into  the  contract  as 
alleged  in  the  complaint;  that  it  is  not  true  that 
plaintiff  has  been  damaged  in  the  sum  of  $5,000, 
or  any  other  sum,  by  reason  of  any  failure  of  de- 
fendant to  furnish  plaintiff  with  milk;  that 
plaintiff  is  indebted  to  defendant  in  the  sum  of 
$669.76  for  milk  sold  and  delivered  to  plaintiff, 
at  plaintiff's  special  instance  and  request  be- 
tween the  1st  day  of  June.  1910,  and  the  16th 
day  of  June  1910" ;  that  said  sum  of  $669.76  has 
not  been  paid,  and  the  whole  thereof  is  now  due, 
owing,  and  unpaid  'from  defendant  to  plaintiiF 
(sic).  As  conclusion  of  law  the  court  found  that 
defendant  is  entitled  to  judgment  against  plain- 
tiff for  the  sum  of  $669.76  and  his  costs  of  suit 
Judgment  was  accordingly  entered.  Plaintiff 
appeals  from  the  judgment  and  from  the  ord^r 
denying  its  modon  for  a  new  trial  on  bill  of  ex- 
ceptions. 

[I]  "Upon  the  question  of  the  existence  of  the 
contract  as  alleged  in  the  complaint  the  evidence 
is  conflicting.  There  was  evidence  sustaining 
the  finding,  which,  under  the  familiar  rule,  we 
are  not  at  liberty  to  disturb.  There  was  evi- 
dence that  the  parties  entered  into  an  Mai 
agreement  by  which  defendant  was  to  furnish 
plaintiff  with  milk  to  June  1,  1910,  at  an  agreed 
price,  and  that  all  milk  delivered  to  that  date 
had  been  paid  for.  There  was  evidence  that 
after  June  Ist  the  price  was  to  be  the  going 
market  value,  but  that  the  agreement  was  tem- 
porary, and  for  no  stated  period.  Witness  Kel- 
ly, secretary,  of  plaintiff  corporation,  testified, 
'Mr.  Bernardo  was  supplying  that  milk  at  16 
cents  per  gallon  after  the  1st  of  June;'  and 
again,  1  received  S2  tanks  of  10  gallons  of  milk 
each  during  the  time  we  received  milk  from  Mr. 
Bernardo;  we  received  these  it2  tanks  np  to 
the  13th  or  14th  of  June.'  Elsewhere  he  testified. 
'Mr.  Bernardo  sent  his  last  consignment  of  milk 
to  us  on  the  13th  of  June.'  The  complaint  al- 
leges that  defendant  delivered  milk  for  68  days 
from  April  4,  1910,  which  would  imply  delivery 
in  June  to  nearly  the  13th  day. 

[2]  "Appellant  claims  that  the  evidence  is  in- 
sufficient to  support  the  finding  of  the  court 
that  plaintiff  ia  indebted  to  defendant  in  the 
sum  of  $669.76  for  milk  sold  and  delivered  by 
defendant  to  plaintiff..  The  evidence  might,  and 
perhaps  should,  have  been  more  specific;  but 
such  as  it  was  went  to  the  court  uncontradicted, 
and  was,  we  think,  sufficient  to  establish  a  sale 
to  defendant  of  320  gallons  of  milk  per  day,  at 
the  rate  of  16  cents  per  gallon,  for  13  days— 
the  last  consignment  b^ng  on  June  13tl^ 
amounting  in  all,  as  we  figure  it  to  $665.60,  in- 
stead of  $669.76. 

[3]  "Appellant  makes  the  point  that  the  aver- 
ments in  the  answer  fail  to  state  that  the  coun- 
terclaim was  'existing  at  the  commencement  of 
the  action,'  as  required  by  subdivision  2,  sec- 
tion 438,  of  the  Code  of  Civil  Procedure.  The 
averment  was  that  the  milk  was  furnished  with- 
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in  two  yean  last  past  The  complaint  waa  filed 
July  11,  1910,  and  the  answer  December  19, 
1810,  and  the  evidence  was  that  the  tranaacticMi 
occarred  in  June,  1910.  There  waa  no  demurrer 
to  the  answer,  and  the  evidence  as  to  the  deliv- 
ery of  the  milk  and  the  price  to  be  paid  came 
from  plaintiffs  witness  without  objection. 
Whether  viewed  strictiy  as  a  counterclaim,  or  as 
a  common  count  by  way  of  answer  alone,  as 
plaintiff  claims  it  la,  we  think,  under  the  cir- 
cumstances shown,  it  was  sufficient  as  a  basis 
for  the  finding  and  judgment. 

"Appellant  makes  the  further  point  that  the 
findings  are  contradictory;  the  last  finding  hav- 
ing stated  that  the  amount  la  now  due,  owin^ 
and  unpaid  from  defendant  to  plaintiff.'  The 
findings  show  very  clearly  that  this  is  a  mere 
clerical  error.    •    •    • 

[4]  "Appellant  reserved  exceptions  to  a  large 
number  of  rulings  on  tiie  admission  or  refusal 
to  admit  certain  testimony.  Substantially  all 
these  rulings  related  to  the  measure  of  damages, 
and  had  reference  to  plaintiff's  claim  for  damag- 
es arising  out  of  defendant's  breach  of  the  al- 
leged contract.  The  court  found  against  plain- 
tiff on  the  contract  set  out  in  the  complaint  The 
question,  tiierefore,  as  to  the  true  measure  of 
damages,  had  the  contract  as  alleged  been  estab- 
lished, became  inunateriaL  No  such  contract 
having  been  entered  into,  as  the  court  found, 
there  were  no  damages  to  be  measured.   •   *   •  " 

[J]  It  Is  claimed  by  flie  plaintiff  that  preju- 
dicial error  was  committed  by  tlie  trial  court 
In  rejecting  Its  offer  to  prove  that  the  de- 
fendant bad  assigned  the  daim  constituting 
the  counterclaim  to  one  D.  A.  Curtin,  who, 
subsequent  to  the  commencement  of  this  ac- 
tion, had  sued  the  plaintiff  for  the  amount 
there<rf.  It  was  because  of  this  matter  that 
the  order  of  transfer  was  made.  The  de- 
fendant appeared  as  a  witness  In  bis  own  be- 
half and  gave  testimony  tending  to  establish 
his  counterclaim.  On  cross-examination,  the 
plaintiff  propounded  several  questions  seek- 
ing to  elicit  that  the  assignment  had  been 
made  to  Ourtln,  to  which  the  objection  that 
it  was  not  proper  cross-examination  was,  in 
each  instance,  sustained.  The  offer  of  plain- 
tiff was  thus  stated: 

"I  offer  to  prove  that  •  •  *  tiiis  witness 
sold  and  assigned  and  transferred  a  claim 
against  the  plaintiff  in  thia  action  to  Mr.  Cur- 
tin, and  that  this  witness  ia  now  attempting  to 
recover  in  this  action  as  a  counterclaim  against 
the  plaintiff  the  very  claim  that  under  the  oath 
of  Mr.  Cortin  it  appears  was  sold  to  Mr.  Cur- 
tin." 

The  refusal  to  allow  this  line  of  proof  was 
dearly  error,  for  It  was  proper,  In  response 
to  the  testimony  of  the  defendant  tending  to 
establish  his  counterclaim,  to  cross-examine 
him  as  to  whether  he  had  parted  with  the 
claim.  The  inquiry  was  material  to  the  is- 
sues and  proper  cross-examination.  The  as- 
signment was  referred  to  during  the  trial, 
and,  touching  the  identity  of  the  counter- 
claim with  the  claim  sued  upon  by  Curtin, 
this  occurred  between  the  court  and  counsel 
for  defendant: 

"The  Court:  Tou  admit  that  the  daim  ia  the 
same? 

"Counsel:  Yes;  it  is  an  aasignmait  wbidi  we 
wni  offer  in  evidence  later." 


But  the  assignment  was  not  <^ered  in  evi- 
dence, and,  as  we  have  seen,  the  plaintiff 
waa  not  permitted  to  elicit  proof  concern- 
ing It  The  record  plainly  shows  that  enough 
was  elidted  by  one  «tatem«it  of  defendant, 
and  the  admissions  of  his  counsel,  to  indicate 
that  an  assignment  of  the  claim  had  in  tact 
been  made  by  the  defendant  to  Curtin.  It 
is  true  that  in  the  same  connection  defendant 
said  substantially  that  the  assignment  was 
only  for  purposes  of  collection ;  but  if  it  was 
absolute  in  terms,  was  in  fact  an  aJbsolate 
assignment,  even  though  the  unexpressed 
purpose  was  to  obtain  collection,  it  of  course 
transferred  the  claim,  and  left  defendant 
without  any  right  of  action  thereon  against 
plaintiff.  Clearly,  therefore,  the  plaintiff 
should  have  been  permitted  to  show  aU  the 
facts  in  this  connection,  as  it  endeavored  to 
do.  it  must  be  kept  in  mind,  too,  that  Cur- 
tin had  commenced  an  action  against  plain- 
tiff on  this  very  claim,  and  that  such  action 
was  pending,  and  was  in  fact  being  tried  at 
the  same  time  before  the  same  Judge,  and 
with  a  stipulation  that  the  evidence  in  one 
case  might  be  considered  as  evidence  in  the 
other.  But  it  is  not  shown  that  the  cases 
were  actually  consolidated.  Nor  does  it  ap- 
pear in  the  record  what  disposition  was  made 
of  the  Curtin  case  by  the  lower  ooort,  or 
what.  If  anything,  has  since  become  of  that 
case.  It  seems  clear  that,  if  the  evidence  ac- 
tually introduced  suffidently  showed  an  ab- 
solute assignment,  the  finding  of  Indebted- 
ness to  defendant  is  not  sustained  by  the  evi- 
dence, and  that,  if  it  does  not  show  such  an 
assignment,  the  court  erred  to  the  substan- 
tial prejudice  of  plaintiff  in  refusing  to  al- 
low the  showing  in  that  behalf  attempted  to 
be  made.  In  either  event  there  must  be  a 
reversal  as  to  the  alleged  counterclaim.  It 
is  conceivable  that  on  a  new  trial  such  a 
state  of  facts  may  be  devdoped  as  will  war- 
rant a  recovery  by  defendant ;  but  as  to  that, 
of  course,  we  cannot  now  express  any  opin- 
i<«. 

The  judgment  is  reversed,  as  is  the  order 
denying  a  motion  for  a  new  trial,  in  so  f^ 
as  the  issues  made  in  regard  to  the  counter- 
claim are  concerned.  In  all  other  respects 
the  order  denying  a  new  trial  is  affirmed, 
and  the  cause  is  remanded,  with  directions 
to  the  trial  court,  after  all  issues  reganding 
the  counterdalm  are  detennined,  to  enter 
judgment  In  tevor  of  defendant  on  the  canse 
of  action  set  up  in  the  complaint,  upon  the 
findings  already  made  In  regard  thereto,  and 
such  judgment  in  regard  to  the  matters  set 
up  in  defendant's  counterclaim  as  it  may 
conclude  to  be  proper  in  view  of  the  show- 
ing made  on  the  new  trial. 

We  concur:  ANQELLOm,  C.  J. :  SHAW, 
J.;  SLOSS,  J.;  MHLVIN,  J.;  HENSHAW.  J. 
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O'BRIEN  T.  KING.    (8.  V,  7811.) 

(Sopreme  Court  of  California.     April  7,  1917. 
Rehearing  Denied   Mny   7,   1917.) 

1.  LlHITATION   OF  ACTIONS  ®=»24(1) — StATUTB 

.\PPLICAB1,K — "Founded  on  Instbdmint  in 

Weitino." 
A  cause  of  action  is  "founded  on  an  instru- 
ment in  writing,"  within  Code  Civ.  Proc.  |  337, 
subd.  1,  limiting  such  actions  to  four  years, 
when  the  contract,  obligation,  or  liability  grows 
out  of  written  instrumentsi  not  remotely  or 
ultimately,  but  immediately. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  Si  112,  115,  117.) 

2.  LnOTATION  OF  ACTIONB  «=325(6)— InSTEU- 
XKNT  IN    WbITINO. 

An  instrument  reading,  "Received  from 
[plaintiff]  •  *  •  $450  in  U.  S.  gold  coin,  at 
5  per  cent,  interest,"  signed  by  defendant,  is  an 
instrument  in  writing,  barred  only  after  four 
years,  under  Code  Civ.  Proc.  {  337,  subd.  1. 

[£M.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  123.] 

3.  AppEAt  AND  Erboe  c8=>1011(1)— Scopb  of 
Bbview— Fact  Findings. 

Hie  trial  court's  findings  of  fact,  on  which 
the  evidence  is  in  sharp  and  substantial  con- 
flict, will  not  be  disturbed. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  tf  3983-~398a] 

4.  Witnesses  «=9275<5)— CBOsa-BxAWNATion 
—Scope— Limitations. 

Where  defendant,  on  direct  examination, 
went  into  certain  matters,  allowing  cross-exam- 
ination rdadng  to  the  same  matters  did  not 
show  abuse  of  discretion,  merely  because  defmd- 
ant  was  thereby  confused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  971.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Jas.  M. 
Troutt,  Jndge. 

Action  by  Hannah  O'Brien  against  Jere- 
miah King.  Judgment  for  plaintiff,  with  or- 
der denying  new  trial,  and  defendant  ap- 
peals.   Affirmed. 

Rehearing  denied;  MELVIN,  J.,  dissent- 
ing. 

F.  J.  Klerce,  of  San  Francisco  (Walter 
Christie,  of  San  Francisco,  of  counsel),  for 
appellant  Daniel  O'Connell,  of  San  Fran- 
dsoo,  for  respondent 

SLOSS,  J.  The  appeals  In  this  case  were 
originally  taken  to  the  District  Court  of  Ap- 
peal for  the  First  Ai«)eUate  District  There 
the  Judgment  of  the  trial  court,  and  Its  order 
denying  the  defendant's  motion  for  a  new 
trial,  were  affirmed,  on  grounds  stated  in  an 
opinion  prepared  by  Richards,  J.  One  of  the 
questions  discussed  was  the  validity  of  the 
defendant's  plea  of  the  statute  of  limitations. 
There  being  some  doubt  In  our  minds  regard- 
ing this  point,  an  order  was  made  transfer- 
ring the  cAuse  to  this  court  for  hearing.  Up- 
on further  examination,  we  are  convinced 
that  the  District  Court  of  Ai^eal  made  prop- 
er disposition  of  the  appeals.  While  agree- 
ing with  all  the  conclusions  reached  by  Mr. 
Justice  Richards,  we  have  thought  It  well  to 


treat  the  point  of  the  statute  of  limitations 
somewhat  more  fully  than  be  did.  With  re- 
spect to  all  other  subjects  the  following 
statement  and  discussion  Is  taken  almost 
verbatim  from  the  opinion  filed  In  the  Dis- 
trict Court  of  Appeal: 

In  this  action  the  plaintiff  recovered  Judg- 
ment against  the  defendant  for  the  sum  of 
$450,  with  interest  and  costs.  The  facts  of 
the  case,  as  shown  in  the  plaintlfTs  proof 
and  as  briefly  found  by  the  court,  are  these: 

The  plaintiff  Is  an  unlettered  working  wo- 
man, who  had  saved  up  about  $900  by  working 
out.  The  defendant  and  one  Cain  Foley,  the 
plalntUTs  Bon-ln-law,  were  desirous  of  be- 
coming partners  in  the  saloon  business,  but 
had  no  money.  They  went  to  the  plaintiff, 
and  persuaded  her  to  let  them  have  $900 
with  which  to  buy  a  saloon.  She  had  the 
money  In  cash,  and,  dividing  It  Into  two  piles 
of  $450  each,  delivered  one  of  these  to  the 
defendant  and  the  other  to  Cain  Foley,  tak- 
ing from  each  a  separate  writing  which  they 
prepared  In  the  following  form: 

"San  Fran.,  June  21st,  '11. 

"Received  from   Miss   Hannah   O'Brien,   on 
June  21st,  1911,  $450  (four  hundred  and  fifty 
dollars)  in  U.  S.  gold  coin,  at  5  per  cent,  interest. 
"XSigned]  Jeremiah  King, 

"987  Folsom  St,  San  Fran." 

The  saloon  was  purchased,  but  its  opera- 
tion was  not  a  flnaDcial  success,  and  the  • 
plaintiff,  as  ^he  testifled  and  as  the  court 
found,  was  not  repaid  her  money.  Thereup- 
on she  brought  suit  against  the  defendant 
for  the  sum  of  $900.  To  her  first  complaint 
the  defendant  demurred,  both  generally  and 
spedflcally,  alleging  a  number  of  grounds  of 
uncertainty,  most,  if  not  all,  of  which  were 
good,  and  which  demurrer  the  court  sustain- 
ed. The  plaintiff  then  filed  an  amended  com- 
plaint in  three  counts,  which  plunged  the  na- 
ture of  the  transaction  between  the  parties 
Into  still  profounder  depths  of  uncertainty 
than  before.  The  first  two  counts  of  this 
amended  complaint  were  on  motion  stricken 
out  by  the  court,  which  overruled  a  demur- 
rer to  the  third  count,  although  the  latter 
was.  If  anything,  more  obscure  as  to  the  na- 
ture of  the  transaction  than  the  former  com- 
plaint or  the  counts  which  were  stricken  out 
of  the  amended  complaint  had  been.  The  de- 
fendant then  answered,  and  pleaded  the  bar 
of  the  statute  of  limitations.  The  case  went 
to  trial  upon  the  Issues  as  thus  imperfectly 
framed,  and  the  plaintiff  and  her  witnesses 
testified  in  substance  to  the  facts  of  tlie 
transaction  as  above  set  forth. 

At  the  close  of  the  plalntlfTs  case  the  de- 
fendant moved  for  a  nonsuit,  which  the  court 
refused  to  grant,  a  ruling  which  the  defend- 
ant now  asserts  to  be  one  of  his  grounds  of 
error.  Thereupon  the  plaintiff  asked  leave 
of  the  court  to  file  a  further  amended  com- 
plaint to  make  her  pleading  correspond  with 
her  proofs.  The  court  granted  this  motion, 
and  this  the  appellant .  also  asserts  was  er- 
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ror.  After  some  further  testimony  was  tak- 
en the  cause  was  submitted  for  dedslon,  and 
the  court  presently  filed  Its  findings  and 
Jadgment  in  plalntUTs  favor,  and  also  ex- 
pressly found  that  the  cause  of  action  was 
not  barred  by  the  statute  of  limitations. 

The  .first  of  the  appellant's  contentions  is 
that  his  motion  for  nonsuit  should  have  been 
granted.  This  motion  was  made  by  the  ap- 
pellant for  the  reason  and  upon  the  theory 
that,  as  he  says,  the  action  as  originally  out- 
lined in  the  plalntUTs  first  complaint,  and  as 
more  dubiously  shadowed  forth  In  the  third 
count  of  her  first  amended  complaint,  was  an 
action  to  recover  against  one  of  two  part- 
ners and  upon  a  partnership  liability ;  where- 
as, the  proofs  proffered  by  the  plaintiff  went 
to  show  an  individual  liability  upon  the  de- 
fendnnt's  part.  It  must  be  admitted  that  the 
plain  tut' B  pleadings  in  this  regard  are  per- 
vaded with  a  degree  of  vagueness  Which 
would  have  rendered  them  properly  subject 
to  a  demurrer  upon  the  ground  of  uncertain- 
ty ;  but,  notwithstanding  this,  we  think  that 
the  original  complaint  and  the  third  count 
of  the  first  amended  complaint  do  dimly  fore- 
shadow the  idea  that  the  obligation  and  lia- 
bility of  the  defendant  was  an  Individual 
rather  than  a  partnership  one.  This  being 
so,  we  think  the  court  was  justified  in  deny- 
ing' the  defendant's  motion  for  nonsuit,  and 
*tilso  In  permitting  the  plaintiff,  to  make  her 
proofs  and  pleadings  correspond  through  the 
filing  at  the  trial  of  her  second  amended  com- 
plaint And,  for  the  reasons  above  set  forth, 
we  are  also  of  the  cqphilou  that  the  plalntUTs 
second  amended  complulnt  was  not  subject 
to  the  objection  that  it  set  forth  a  new  and 
different  cause  of  action. 

[1]  Tlie  next  contention  of  the  appellant  Is 
that  the  court  erred  in  not  finding  in  his 
favor  upon  his  plea  of  the  statute  of  limita- 
tions. The  loan  was  made  on  June  21,  1911. 
The  action  was  begun  on  December  20,  1013, 
more  than  two  years  after  the  accrual  of  the 
cause  of  action.  The  question  is  whether  the 
action  was  brought  upon  a  "contract,  obliga- 
tion or  liability  founded  upon  an  Inurnment 
in  writing  executed  within  this  state."  If  it 
was,  the  period  of  limitation  was  four  years 
(Code  Civ.  Proc.  §  337,  subd.  1),  and  the  ac- 
tion was  not  barred.  If  it  did  not  fall  with- 
in this  description,  the  period  was  two  years 
(Code  Civ.  Proc.  |  339,  subd.  1),  and  the  plea 
of  the  statute  should  have  been  upheld.  A 
cause  of  action  Is  "founded  upon  an  instru- 
ment of  writing"  when  the  contract,  obliga- 
tion, or  liability  grows  "out  of  written  Instru- 
ments, not  remotely  or  ultimately,  but  im- 
mediately." Chlpman  v.  Morrill,  20  Cal.  130, 
137;  Ashley  v.  Viscber,  24  Cal.  322,  85  Am. 
Dec.  65;  Louvall  v.  Grldley,  70  Cal.  507,  11 
Pac.  777;  Lattln  v.  Gillette,  95  Cal.  317,  30 
Pac.  545,  29  Am.  St.  Rep.  115 ;  McCarthy  v. 
*I.  T.  L.  &  W.  Co.,  Ill  Cal.  328,  43  Pac.  956; 
Thomas  v.  Pac.  Beach  Co.,  115  Cal.  136,  46 
Pac.  899;  Scrivner  r.  'Woodward,  139  Cal. 
314,  73  Pac  863.    "A  cause  of  action  is  not 


aiK>n  a  contract  founded  upon  an  Instrument 
In  writing,  within  the  meaning  of  the  Code, 
merely  because  it  is  In  eome  way  remotely  or 
Indirectly  connected  with  such  an  Instrument, 
or  because  the  Instrument  would  be  a  link  In 
the  chain  of  evidence  establishing  the  cause 
of  action.  In  order  to  be  founded  npon  an 
Instrument  In  writing,  the  Instrumoit  must. 
Itself,  contain  a  contract  to  do  the  thing  for 
the  nonperformance  of  which  the  action  Is 
brought"  McCarthy  v.  M.  T.  U  ft  W.  Co, 
supra. 

In  Ashley  v.  Vlscher,  supra,  there  wer» 
two  papers  signed  by  the  defendant  Action 
on  one  was  held  to  be  covered  by  the  two- 
ye^  statute,  while  the  other  fell  under  the 
statutory  provision  subsequently  carried  lnt» 
subdivision  1  of  section  337  of  the  Code  of 
Civil  Procedure.  The  first  Instrument  read 
as  follows: 

"Received  of  John  Morrison,  Esq.,  the  sam  of 
two  thousand  seven  hundred  and  fifty  dolIaj& 
San  Francisco,  February  24.  1855. 

"($2,750.)  .  fedward  VisAer." 

The  holding  was  that  this  was  a  mere  re- 
ceipt for  the  amount  of  money  ^)eclfled,  and 
that  It  neither  expressed  nor  Imported  any 
obligation  to  pay.  It  was  pointed  out  that 
"the  presumption  of  law  is  that  money,  when 
paid,  is  in  liquidation  of  an  antecedent  debt." 

[2]  The  writing  in  the  present  case  is  more 
than  the  mere  receipt  embodied  in  the  first 
paper  under  consideration  in  Ashley  t.  Vlsch- 
er.   It  reads: 

"Received  from  Miss  Hannah  O'Brien,  on 
June  21st,  1911,  $450  (four  hundred  and  fifty 
dollars)  in  U.  S.  gold  coin,  at  5  per  cent  inteiv 
esc  , 

The  words  "at  5  per  cent.  Interest"  Import 
Into  the  writing  an  additional  and  significant 
element  The  paper  Is  not  a  mere  declara- 
tion that  money  has  been  received  by  the 
defendant  from  the  plaintiff.  It  embodies 
the  statement  that  it  has  been  received  at  a 
given  rate  of  Interest.  The  reasonable — in- 
deed, the  only  reasonable — meaning  of  these 
words  Is  that  the  money  was  received  as  a 
loan  at  the  specified  Interest  rate.  A  loan 
being  established  by  the  writing,  a  promise 
to  repay  is  Implied  by  necessary  Inference  of 
law  and  fact  Such  promise  Is  embodied  In 
the  language  of  the  writing,  although  not 
expressed  In  the  words  "I  promise  to  pay." 

It  is  generally  held,  in  states  having  stat- 
utes similar  to  our  own,  that  under  Edmllar 
facts  the  action  is  covered  by  the  period  of 
limitation  applicable  to  suits  founded  npon 
written  instruments.  Thus,  in  Indiana,  it  has 
been  held  that  an  Instrument  reading:  "Re- 
ceived of  li.  $1,600,  on  deposit,  in  national 
currency.  [Signed]  S.  Bros." — ^Is  a  written 
contract  for  the  payment  of  money,  and  that 
the  statutory  limitation  for  actions  on  sncli 
contracts  was  applicable.  Iiong  v.  Straus, 
107  Ind.  94,  6  N.  E.  123,  7  N.  B.  763,  57  Am. 
Rep.  87;  De  Vay  v.  Dunlap,  7  Ind.  App.  690, 
85  N.  B.  195.  The  holding  was  likewise 
where  the  instrument  read  as  follows:  "Be- 
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ilved  of  H.  Doane  for  Samuel  A.  Reybnrn, 
ne  hundred  and  ^ghty  dollare.  •  •  • 
=>lgned]  J.  H.  Casey."  Keybum  v.  Caaey,  29 
to.  129.  "The  broad  and  comprehensive  lan- 
uage  of  the  statute  evidently  embraces  all 
inds  of  written  Instruments,  without  regard 
3  their  mere  form  or  phraseology,  which  Im- 
>ly  a  promise  or  agreement  to  pay  money,  and 
s  not  restricted  to  such  as  have  the  requl- 
ites  of  promissory  notes,  or  to  such  Instm- 
aents  as  contain  an  express  promise  or 
igreement  npon  their  face  to  pay.  It  to 
iulBcient  If  the  words  Import  a  promise  or 
agreement,  or  that  this  can  be  Inferred  from 
:he  terms  employed."  The  theory  of  these 
?ases  was  that  the  paper,  In  each  Instance, 
acknowledged  the  existence  of  facts  necessa- 
rily and  directly  Importing  the  obligation 
cvhich  was  made  the  basis  of  suit,  and  this 
was  held  to  be  sufficient.  See,  also,  Sannick- 
Bon  V.  Brown,  6  Cal.  57;  Ashley  v.  Vlscher, 
supra. 

None  of  the  oases  decided  In  this  state, 
and  cited  above,  will  be  found  to  conflict  with 
this  view.    They  all  had  to  do  with  writings 
which  did  not,  In  and  of  themselves,  express 
the  obligation  sued  upon,  or  a  state  of  facts 
from  which  such  obligation  necessarily  and 
directly  flowed.    In  each  Instance  the  obli- 
gation could  be  established  only  by  evidence 
of   facts  and  occurrences  outside  of  those 
appearing  on  the  face  of  the  Instrument    A 
situation  of  this  kind  was  In  the  mind  of  the 
court  when  It  said,  in  Scrivner  v.  Woodward, 
supra,  that  "promises  merely  Implied  by  law, 
and  not  supported  by  any  express  promise 
or  stipulation  in  the  written  Instrument,  do 
not  fan  within  the  provision  of  section  337, 
relating  to  contracts  In  writing,"  and  that 
any  language  to  the  contrary  in  Ashley  ▼. 
Vlscher,  *  supra,  employed  in  discussing  the 
second  paper  there  involved,  must  be  disre- 
garded as  in  conflict  with  later  decisions. 
We  adhere  to  the  declaration  that  promises 
"merely  implied  by  law"  from  a  situation  evi- 
denced by  a  writing — 1.  e.,  quasi  contracts — 
are  not  within  the  statutory  provision  under 
discussion.    The  promise  must  be  one  arising 
directly  from  the  writing  itself,  ai)d  Included 
In  its  terms.    But  in  determining  whether 
the  obligation  is  "supported  by  an  express 
promise  or  stipulation  in  the  written  instru- 
ment," we  must  regard,  as  included  in  the 
terms  of   the   writing,    all   obligations   and 
promises  which  Its  words  necessarily  import 
The  distinction  which  we  have  tried  to  point 
out  is  well  stated  In  Liong  v.  Straus,  supra, 
where  the  court,  upon  rehearing,  discussed 
the  question    exhaustively.    The    following 
language  from  the  opinion  in  that  case  Is  In 
point  here: 

"Where  there  is  an  express  contract  there  can 
be  no  implied  one.  An  express  written  contract 
contains  the  only  competent  evidence  of  the 
agreement  of  the  parties.  There  is  here  an 
eipresB  written  contract,  and  therefore  there  is 
no  implied  one.  But  this  written  contract  is  to 
be  (riven  legal  effect,  and  to  give  it  effect  the! 


courts  must  consider  it  aa  .embodying  all  the 
legal  obligations  implied  from  its  langaage. 
These  obligatiMis,  we  repeat,  are  part  of  the 
written  contract  The  law  unported  into  the 
contract  does  not  create  an  independent  agree- 
ment but  makes  the  instrument  express  the  full 
agreement  of  the  parties.  *  *  *  All  contracts 
have  imported  into  them  legal  principles  which 
can  no  more  be  varied  by  parol  evidence  than 
the  strongest  and  clearest  express  stipulations. 
•  •  *  The  authorities  all  agree  that  the  regu- 
lar indorsement  of  a  promissory  note  is  as  per- 
fect a  contract  as  though  the  liability  which  the 
law  implies  were  written  out  in  full.  *  •  • 
Into  the  contract  before  us  the  law  enters  and 
makes  it  an  agreement  to  repay  the  money  re- 
ceived on  deposit.  •  •  •  Our  conclusion 
reaches  further  than  that  there  is  an  implied 
promise  to  pay  the  depositor  his  money,  for  it 
goes  to  the  extent  of  affirming  that  this  promise 
is  created  by  law  as  an  element  of  the  contract 
and  as  such  enters  into  and  forms  part  of  the 
written  agreement.  We  do  not  regard  the  prom- 
ise as  an  independent  one,  existing  outside  of 
the  written  contract  but  as  a  promise  forming 
one  of  the  terms  of  the  contract" 

[3]  The  appellant  further  contends  that 
the  evidence  is  insufficient  to  support  the 
flndlngs  and  the  Judgment  of  the  court.  The 
defendant  in  his  answer  to  the  second  amend- 
ed complaint  admits  the  original  Indebted- 
ness, and  relies  upon  two  defenses— the  plea 
of  payment  and  the  statute  of  limitations; 
and  as  to  the  first  of  these  the  evidence  of 
the  parties  is  In  sharp  and  substantial  con- 
flict and  we  shall  not,  for  that  reason,  dis- 
turb the  findings  of  the  court 

[4]  The  appellant  finally  urges  that  the 
court  erred  In  permitting  the  plaintiff's  coun- 
sel to  cross-examine  the  defendant  at  great 
length  and  with  much  Iteration  upon  certain 
Immaterial  matters  which  were  very  prejudi- 
cial to  him  and  to  his  case ;  but  an  Inspec- 
tion of  the  record  discloses  that  this  portion 
of  the  defendant's  cross-examination  relates 
to  the  existence  or  nonexistence  of  certain 
facts  which  the  defendant  had  himself  put 
forward  In  support  of  his  plea  of  payment 
of  his  loan.  We  think  that  the  court  did 
not  abuse  Its  discretion  in  extending  the 
scope  of  this  inquiry,  and  that  the  mere  fact 
that  the  defendant  was  unable  to  extricate 
himself  therefrom  with  credit  would  not  of 
Itself  warrant  a  reversal  of  the  case. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J. ;  LAWLOR,  J. 


PEOPLE  V.  RINDOE!  et  al.    (L.  A.  8752.) 

(Supreme  Court  of  California.     April  7,  1917.) 

1.  HiQHWATS  «=95— PuBuo  Roads— Public 

Use. 
A  landowner's  use  of  a  beach  road  within 
the  confines  of  defendant's  property  for  the  pur- 
pose of  reaching  his  premises  does  not  establish 
the  beach  road's  character  as  a  public  road  any 
more  than  his  use  of  a  private  way. 

[Ed.  Note. — For  other  cases,  see   Highways, 
Cent  Dig.  K  6,  7.] 
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2.  Dbdication  «=»20(6)— What  CoNsnTtmso 

— ^USEB  or  HlOJlWAT. 

Whore  one  owning  a  strip  of  land  along  a 
beach  allowed  property  owners  in  the  vlcimty 
to  use  the  beech  as  a  road  according  to  a  cus- 
tom of  the  country,  there  was  no  dedication  of 
a  highway. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  tS  18,  26,  27.] 

3.  HioHWATB   ®=»17   —   Establishment   — 

EVIDBNCS — SUFTIOIBNCY. 

In  a  suit  to  abate  an  alleged  nuisance  main- 
tained by  defendants  upon  and  across  a  public 
highway,  evidence  held  to  warrant  findings  that 
no  such  highway  had  been  established. 

[Ed.  Note.— Fbr  other  cases,  see  Highways, 
Cent.  Dig.  g  24.) 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Frank  F.  Oster, 
Judge. 

Action  by  the  People  of  the  State  of  Call- 
fomia  against  May  K.  Rlndge  and  others. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendants  appeal.  Re- 
versed. 

Anderson  &  Anderson,  E^dward  F.  Webrle, 
and  O'Melveny,  Stevens  &  MiUikln,  all  of 
Ix>8  Angeles,  for  appellants.  J.  D.  Freder- 
icks, Dist,  Atty.,  Hartley  Shaw,  Thomas  L£e 
Woolwlne,  Dist  Atty.,  George  B.  Cryer,  Chief 
Deputy  Dist.  Atty.,  and  Haas  &  Dunnigau, 
all  of  Los  Angeles,  for  respondent 

HENSHAW,  J.  Tbia  action  was  brought 
to  abate  alleged  nuisances  maintained  by  de- 
fendants upon  and  across  a  public  highway 
in  the  county  of  Los  Angeles.  The  nuisances 
were  gates  and  fences.  The  purpose  of  the 
litigation  is  to  obtain  a  decree  declaring  that 
a  public  highway  exists  through  the  Malibu 
ranch  along  the  shore  of  the  Pacific  Ocean. 
The  Malibu  ranch  is  about  22  miles  long  and 
contains  about  13,000  acres.  Thus  it  is  quite 
narrow,  varying  in  width  from  1%  miles  to 
21^  miles.  Its  length  is  easterly  and  west- 
erly. Its  southern  front  is  bounded  and 
washed  by  the  waters  of  the  Pacific  Ocean. 
The  inland  boundary  line  extends  along  the 
southerly  slope  of  a  rugged,  inhospitable 
mountain  chain,  cut  by  deep  ravines  and  can- 
yons. At  the  foot  of  these  mountains  is  a 
stretch  of  country  narrow  and  comparatively 
level  and  known  as  mesa  lands.  The  "shore 
of  the  Pacific"  along  which  it  Is  declared  this 
highway  extends  Is  a  shore  characteristic  of 
many  hundreds  of  miles  of  California's  lit- 
toral. Nearest  to  the  ocean  is  a  gradually 
sloping  sandy  beach  between  the  lines  of  high 
and  low  tide.  At  low  tide  this  beach  is 
uncovered  and  the  sand  wet  and  compacted 
affords  a  firm  passageway  for  footmen  and 
rebicles.  Above  this  Is  a  stretch  of  loose 
shifting  sand,  washed  and  blown  above  the 
line  of  ordinary  high  tide.  This  sand  is  dry, 
and  passage  over  It,  though  possible,  is  diffi- 
cult. The  footman  sinks  to  his  ankles,  the 
horse  to  his  fetlocks,  the  v^lcle  which  he  Is 
dragging  half  way  or  more  to  the  hubs.    Be- 


yond this  loose  sand  is  a  blnlT  varying  In 
height  from  30,  60,  to  100  feet  Eroded  from 
this  bluff  and  lying  at  the  foot  of  It  Is  the 
talus.  This  bluff  marks  the  seaward  end  at 
the  comparatively  level  mesa  lands  of  wblcb 
we  have  spoken.  These  mesa  lands  in  tnm 
are  channeled  by  ravines  or  arroyos,  in  win- 
ter cariylng  the  mountain  waters  down  tbe 
gulches  to  the  ocean.  In  summer  they  are 
dry.  Their  banks  usoally  are  quite  predpt- 
tous.  The  beach,  of  course,  is  likewise  pierc- 
ed in  places  by  these  short  mountain  streams, 
although  in  summer  when  these  streams  are 
not  flowing  the  ocean  frequently  restores  tbe 
sand  washed  away  by  the  winter  torrents. 
Still  further  the  beach  is  broken  by  small 
promontories  and  rocky  headlands  Jutting 
out  into  the  ocean  and  by  rocky  outcrops 
here  and  there  along  its  line.  As  is  wdl 
known  to  any  one  at  aU  conversant  with  tbe 
primitive  life  of  California,  these  beaches  af- 
forded the  customary  routes  of  travel  up  and 
down  the  coast  They  were  smooth  and  lev- 
el, as  compared  with  the  mesa  lands,  wbldi 
were  cut  by  numerous  gulUes,  difficult  of  de- 
scent and  equally  difficult  of  ascent  mios 
travel  sought  the  beach  and  followed  along 
the  line  of  the  hard  sand  uncovered  by  tbe 
ebbing  tide.  As  a  promontory  was  approacb- 
ed  the  traveler  was  compelled  to  leave  the 
beach,  climb  to  the  mesa  uplands,  cross  tbe 
promontory,  descending  to  the  beach  on  the 
further  side.  Where  the  winter  rains  con- 
verted the  arroyos  into  torrential  streams 
progress  was  impossible.  When  the  rising 
tide  covered  the  hard  beach  the  traveler  was 
compelled  to  make  his  laborious  way  thrtmgb 
the  soft  sands  above,  or,  as  was  usually  the 
practice,  he  interrupted  his  Journey  and  re- 
mained where  he  was  until  the  tide  bad 
again  ebbed.  Little  or  no  construction  w^ork 
was  ever  done  upon  these  roads,  if'  roads 
they  could  be  called.  The  traveler,  usually 
on  horseback,  when  it  became  necessary  to 
leave  the  beach,  sought  the  least  precipitous 
place  in  the  bluffs  up  which  he  rode  or  led 
his  horse.  Where  this  was  impossible,  the 
earth  bank  of  the  bluff  was  graded  down. 

Such  are  the  general  characteristics  of 
many  such  ancient  shoreways  along  the  Pa- 
cific Ocean;  such  were  the  general  charac- 
teristics of  this  ancient  way.  In  those  early 
days  the  principal  towns  or  pueblos  to  tbe 
north  and  west  of  that  of  Los  Angeles  were 
San  Buena  Ventura,  in  Ventura  county,  and 
Santa  Barbara,  in  the  county  bearing  tbe 
same  name.  Both  of  these  counties,  like  tbe 
county  of  Los  Angeles,  are  coast  counties. 
There  were  several  routes  of  travel  betw^een 
Los  Angeles  and  these  northerly  pueblos 
through  the  mountain  iwsses,  in  addition  to 
the  shore  route  Just  described.  This  sbore 
route,  beginning  at  a  settlemoit  on  tbe 
ocean  near  the  mouth  of  Santa  Monica  can- 
yon ran  about  five  miles  through  another 
grant,  Boca  de  Santa  Monica;   then  entered 
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upon  the  Mallbn  grant,  ran  along  Its  coast 
Une,  and  a  mile  or  two  beyond  it  to  a  gulch 
known  as  Yerba  Baena  or  Little  Sycamore 
canyon,  when  It  struck  Inland  up  this  gulch 
and  OTer  the  mountains  and  so  to  the  towns 
In  Ventura  county.  Travel  over  the  whole  of 
this  route  was  possible  only  to  the  footman 
or  to  the  horseman.  Wheeled  vehicles  could 
not  be  dragged  over  It,  and  indeed  there  were 
in  those  early  days  but  few  wheeled  vehicles, 
carretas,  clumsy  carts  with  solid  wooden 
wheels,  drawn  by  oxen. 

The  Mallbn  ranch  was  a  Spanish  grant, 
patent  to  which  was  issued  to  Matthew  Kel- 
ler  in  August,  1872.  It  was,  as  the  foregoing 
description  of  its  diaracter  at  once  makes 
plain,  a  stock  range  for  the  pasturing  of 
sheep  or  cftttle,  and  for  this  purpose  It  was 
used.  Some  of  the  surrounding  lands  were 
also  Spanish  or  Mexican  grants,  but  to  the 
north  of  the  Mallbu  was  an  unsnrveyed  strip 
of  government  land.  In  some  of  the  upper 
reaches  of  the  streams  leading  through  the 
Mallbu  were  small  tracts  of  government  land 
fitted  for  agriculture,  and  these  were  taken 
possession  of  by  settlers.  In  the  streams 
were  trout,  in  the  valleys  quail,  in  the  hills 
deer,  and  the  country  was  therefore  attrac 
tjve  to  the  fisherman  and  hunter.  All  of 
these  people  entering  the  ranch  traveled,  as 
It  was  necessary  for  them  to  travel,  along 
the  shoreway  above  described,  until,  reach- 
ing the  gulch  or  canyon  which  they  desired 
to  ascend,  they  left  the  beach  and  struck  in- 
land. At  the  time  when  Matthew  Keller  re- 
ceived his  patent  and  for  some  time  thereaft- 
er the  only  persons  actually  living  on  the 
Malibu  ranch  were  Matthew  Keller  and  his 
family,  with  his  overseer  and  vaqneros  look- 
ing after  his  stock.  Their  Home  was  in  the 
Mallbu  canyon,  off  from  the  line  of  the  beach 
road,  which  they  themselves  used  in  reaching 
their  home.  The  Malibu  canyon  was  about 
two  miles  westerly  from  the  easterly  bound- 
ary of  the  ranch.  Further  to  the  westward 
and  about  three  miles  from  the  western 
bonndary  of  the  ranch  is  Lechuza  canyon. 
In  this  canyon  lived  the  Tapias  family  in 
their  adobe  home.  The  Tapias  were  Spanish. 
They  claimed  ownership  to  a  part  of  the 
Mallbu  ranch,  and  were  there  living  under 
their  assertion  of  right.  Neither  they  nor 
their  visitors  were  apparently  interfered 
with  by  Matthew  Keller.  From  Lechuza 
canyon  eastward  to  Santa  Monica  it  was  pos- 
sible to  drag  a  earreta,  and  It  had  been  done 
from  time  to  time  by  the  Tapias.  They  left 
the  ranch  in  1876.  Nor  did  Matthew  Keller's 
tnccessors  Interfere  with  the  settlers  who 
nsed  the  beach  road  until  they  came  to  their 
selected  cannons,-  dtber  In  their  use  of  the 
beach  road  or  of  the  primitive  private  trails 
or  rough  roads  which  they  constructed  to 
reach  their  locations.  Very  few  of  them 
made  a  pretense  of  residing  on  their  selected 
lands.  Nor  did  be  interfere  with  the  travel 
along  this  beach  road  which  sought  to  trav- 
erse the  ranch  en  route  to  Ventura  county. 


He  did,  however,  interfere  with  and  restrict 
the  use  of  the  ranch,  and,  to  a  certain  ex- 
tent, of  the  road,  to  fishermen,  hunters,  and 
campers,  and  this  because  in  many  instances 
they  killed  his  cattle,  in  others  they  made 
their  camps  near  the  springs  which  the  cat- 
tle frequented  for  water,  and  so  drove  them 
away,  and,  finally,  they  occasioned  not  infre- 
quent and  destructive  fires.  The  entry  of  the 
settlers  came  after  Matthew  Keller's  death 
in  1881. 

We  have  thus  fairly  epitomized  the  condi- 
tions existing  when  in  1875  Matthew  Keller 
filed  a  i>eation  with  the  board  of  supervisors 
of  Los  Angeles  county  offering  to  dedicate  a 
public  highway  over  his  lands.  This  offer, 
upon  which  great  reliance  is  placed  by  re- 
sixndents,  demands,  therefore,  somewhat  de- 
tailed oonsideratlon.  In  November,  1875,  a 
petition  was  filed  by  Matthew  Keller  pur- 
I>orting  to  come  from  the  owners  of  the  lands 
along  the  route  of  the  proposed  highway,  ask- 
ing the  supervisors  "to  lay  out  a  public  road 
along  the  beach  fronting  on  said  ranohos,  be- 
ing the  only  possible  way  said  ranchoB  can  be 
approached.  Said  projected  road  runs  for  the 
greater  part  along  the  <beach  of  the  Pacific 
Ocean,  but  at  intervals  is  found  impassable 
by  reason  of  projecting  points  and  rocks  that 
make  said  highway  Impassable  at  high  water. 
The  necessity  for  such  a  road  for  the  oon- 
vonlenoe  of  public  travel  will  be  quite  obvious 
to  any  one  authorized  to  view  the  same,  as' 
well  as  the  nature  of  the  improvements  to  be 
nvade."  By  way  of  description  the  petition 
set  forth  that  "from  the  city  of  Santa  Monica 
the  road  is  a  natural  road  along  the  beach  for 
a  distance  of  about  six  miles.  The  first  ob- 
struction to  travel  commences  at  the  point  of 
an  arched  rock,  within  half  a  mile  of  the  can- 
yon, called  Topanga,  fronting  on  the  Santa 
Monica  ranch.  The  other  obstructions  to  the 
public  travel  for  wagons  are  found  at  inter- 
vals only  between  the  aforesaid  arched  rock 
and  the  range  line  between  17  and  18  west 
township,"  etc.  (this  range  line  runs  a  little 
to  the  west  of  Mallbn  canyon  where  was  Mr. 
Keller's  home),  a  distance  of  about  six  miles 
in  length.  "This  road  will  connect  the  dty  of 
Santa  Monica  with  an  immense  body  of  agri- 
cultural and  horticultural  lands,  partly  gov- 
ernment land,  for  a  distance  of  twenty  miles 
along  the  beach,  and  to  fishing  grounds  of 
great  value  to  the  community.  The  probable 
cost  Is  about  $300."  Tbia  proposed  road,  as 
shown  by  its  description,  was  merely  the  old 
beach  road  which  we  have  described.  View- 
ers were  ai>p<dnted  and  thdr  r^>ort  followed. 
It  declared  that  the  road  from  Santa  Monica 
for  a  portion  of  the  distance  westerly  was  in 
good  condition.  It  followed  the  beach.  Ob- 
tain obstructions  were  then  noted,  the  neces- 
sity in  one  case  of  grading  from  the  beach  to 
the  mesa  lands,  in  another  for  blasting  out  ob- 
structing rock  in  the  line  of  the  beach  prop- 
er. Arriving  at  the  Malibu  ranch,  the  view- 
ers declare  that  there  are  two  places  along 
the  beach  between  the  easterly  line  of  the 
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ranch  and  Mallba  lake  (at  the  month  of  Mall- 
bu  canyon)  that  need  iniprovement,  "and  then 
the  passage  along  the  beach  from  Santa  Moni- 
ca City  wUl  be  open  to  travel  for  a  distance 
of  25  miles,  opening  thereby  a  scope  of  coun- 
try fit  for  settlement  to  the  amount  of  over 
4,000  acres.  We  estimated  the  whole  coot  of 
improvemrent  at  $650  In  all  so  as  to  make  the 
road  passable  In  all  seasons  of  the  year." 
The  rei>ort  then  recommended  the  adoption  of 
the  petition  and  the  Immediate  Impro^-Bmcnt 
of  the  road  as  suggested.  The  field  notes  ac- 
companying this  report  showed,  as  does  the 
report  itself,'  that  the  doing  of  no  work  was 
contemplated  west  of  MaUbu  lake.  The  Qeld 
notes  were  carried  no  further  than  MaTlbu 
lake  and  concluded,  after  fixing  the  easterly 
line  of  Maliibn  ranch,  with  "and  following  the 
beach  to  the  lake  in  said  rancho."  The  bcmd 
accompanying  the  Keller  petition  and  execut- 
ed by  Keller  was  conditioned  on  "the  c^>ening 
of  a  road  from  Santa  Monica  to  the  lancho 
Topanga  Malibu." 

There  Is  one  conspicuous  infirmity  in  the 
Keller  petition  which  impairs  its  legal  effect 
as  an  offer  of  dedication,  and  that  is  that  his 
offer  contemplates  a  road  from  Santa  Monica 
westward  to  (or  through)  his  ranch.  But  in 
fact  he  did  not  own  the  land  between  the 
easterly  line  of  his  ranch  and  the  town  of 
Santa  Monica,  and  had  no  authority  to  offer 
a  right  of  way  as  and  for  a  public  highway 
over  those  lands.  Nor  yet  did  the  owners  of 
those  lands  ever  Join  in  his  petition.  But  let 
it  be  assumed  that  the  offer  at  least  was  an 
expression  of  willingness  and  desire  upon  the 
part  of  Matthew  KeUer  to  dedicate  a  public 
road  or  highway  across  hla  whole  randi; 
the  question  remains:  What  resulted  from 
this?  It  appears  from  the  report  of  the  view- 
ers that  they  contemplated  only  the  oonstruo- 
tlon  of  a  way  from  Santa  Monica  to  Malibn 
canyon;  that  this  way  was  to  follow  the 
beach,  saving  in  one  place  where  it  was  neces- 
sary to  leave  it  to  cross  a  headland.  The  pro- 
jecting rocks  in  the  beach  sands  werd  to  be 
blasted  out  The  talus  in  some  places  was  to 
be  graded.  Something  of  this  work  was  to  be 
done  within  the  boundaries  of  the  Maliou 
ranch  to  the  west  of  Malibu  canyon.  The 
major  portion  of  It  was  to  be  done  to  the 
westward  of  Malibu  randi.  KeUer  was  in- 
terested in  securing  a  road  on  Ids  ranch  at 
least  up  to  Malibu  canyon,  where  the  ranch 
buildings  were  situated.  But  nevertheless  it 
Is  fairly  deduct  ble,  and  the  court  originally 
found,  that  Keller's  offer  contemplated  a 
beach  highway  throu^  his  ranch,  his  peti- 
tion, It  will  be  noted,  setting  forth  the  "ob- 
structionis  to  the  public  travel  for  wagons," 
and  declared  that  such  obstructions  existed 
only  between  Santa  Monica  and  Malibu  lake. 
At  this  time,  .however,  there  were  no  settlers 
whose  rights  call  for  consideration.  The  en- 
tries which  they  later  made  upon  the  public 
domain  did  not  begin  until  1882-1885,  after 
Keller's  death.  Nor  does  it  appear  that  the 
viewers'  report  waa  ever  adopted,  or  that 


there  was  ever  any  formal  acceptance  of  the 
Keller  offer,  and  the  situation  thus  presented 
is  and .  can  only  be  that  which  respondeot 
adopts,  namely,  that  the  "offer  of  dedieatloii 
contained  in  the  KeUer  petition  waa  of  a  road 
already  in  existence^  used  and  traveled 
throughout  the  entire  length  of  the  lancli." 
Under  this  view  respondent  contends  that  the 
petition  should  be  regarded  rather  as  one  tor 
the  improvement  of  an  existing  rood  than  as 
an  offer  to  dedicate  a  new  road. 

This  elimination  of  the  Keller  <^er  £rom 
the  consideration  of  the  case  leaves  it  for 
present  purposes  as  though  that  <^er  bad  not 
been  made;  that  is  to  say,  we  are  brought 
back  to  a  contemplation  of  the  question  as  to 
whether  or  not,  within  the  meaning  of  oar 
law,  there  was  at  the  time  of  Keller's  offer, 
or  thereafter,  a  public  highway  across  the 
Malibn  ranch. 

Under  the  findings  which  the  court  orlgliial> 
ly  ma'de  and  the  Judgment  which  it  first  gave, 
the  existence  of  such  a  highway  was  declared 
and  decreed,  the  court  basing  its  conclusions, 
in  part  at  least,  upon  the  fact  that  this  route 
was  a  recognized  mode  of  access  to  the  set- 
tlements in  Ventura  and  the  other  northern 
counties.  Upon  motion  for  a  new  trial  the 
court's  views  suffered  a  modification  in  that 
it  granted  the  motion  as  to  the  existence  or 
nonexistence  of  such  a  highway  from  the 
westerly  line  of  Malibu  to  Lechuza  canyon, 
where  the  Tapias  formerly  resided.  It  de- 
nied the  motion  as  to  the  remainder  of  the  as- 
serted highway,  and  from  its  order  tills  ap- 
peal is  taken. 

Matthew  KeUer,  as  has  been  said,  died  in 
ISSI.  In  1874  Louis  Sentous  was  on  the 
ranch  as  foreman  and  overseer.  In  the  fol- 
lowing year  he  leased  the  ranch,  and  he  and 
his  brother  remained  as  tenants  for  17  years. 
There  were  no  settlers  upon  the  government 
land  to  the  north  and  west  of  the  ranch  until 
after  Matthew  Keller's  death,  mils  is  con- 
ceded. The  Tapias  had  departed,  and,  aside 
from  the  occasional  traveler  who  passed  along 
the  beach  and  through  the  rough  trail  over 
the  Ventura  mountains,  travel  on  the  beadt 
road  there  was  none,  saving  that  which  per- 
tained to  the  operations  of  the  ranch  and  the 
activities  of  hunters  and  fishermen,  who  were^ 
of  course,  either  Ucensees  or  tre^assens,  vrith 
rare  visits  from  peace  ofllcers  In  t>ursalt  of 
offenders  against  the  law.  Moreover,  no 
change  was  made  in  the  road.  No  public  im- 
provements of  any  kind  were  constructed. 
Whatever  may  have  been  done  to  facilitate 
access  to  the  ranch  houees  in  Malibu  canyon 
was  done  by  the  owner  and  his  tenants,  Louis 
Sentous,  testifying  as  to  road  conditions  west 
of  Malibu  canyon  as  late  as  1879,  when  he  as 
tenant  controlled  the  ranch,  tells  that  he  waa 
assisting  in  establishing  windmills  which  he 
had  ordered  at  certain  places  on  the  ranch. 
He  says: 

"From  MaUba  canycm  and  Ramiioa  canyoo 
[some  six  or  seven  miles  westward  from  Maliba 
canyon]  we  traveled  on  the  beach,  and  at  Ram- 
irez canyon  the  vaqueros  assisted  with  their  lax- 
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Uta  in  palling. the  wagon  up  the  blaff.  There 
wrs  a  trail  on  the  meea  which  we  followed 
wherever  we  coald,  but  at  places  it  was  too  steep 
to  follow.  A  man  went  ahead  on  horseback  and 
jHcked  the  way  for  us.  This  is  the  first  and  last 
trip  I  ever  made  with  a  wagon  beyond  Malibu 
canyon.  Before  that  time  I  had  never  seen  a 
wagon  traveling  beyond  that  canyon,  but  1  have 
seen  them  since.  During  those  earlv  years  I  did 
not  see  any  travelers  on  the  ranch.  We  gave 
strict  raders  not  to  allow  any  one  to  go  through 
there  without  permission  either  from  Mr.  Keller 
or  ourselves.  I  know  the  order  was  carried 
out  Those  orders  were  given  a  few  years  after 
I  rented  the  randi  upon  receiving  information 
that  some  cattle  had  'been  shot  by  hnnters." 

In  1882  Quthrie  and  Harris,  coming  over 
the  Ventura  mountains,  located  on  govern- 
ment land  west  of  the  Malibu. '  In  1884,  three 
years  after  Matthew  Keller's  death,  they 
drove  a  wagon  across  this  beach  road  from 
Santa  Monica,  and  tbeteafter  went  back  and 
forth  on  several  and  perhaps  numerous  occa- 
sions. While  Keller  was  alive  his  tenant, 
Sentoos,  asked  him  if  he  might  prevent  stran- 
gers from  going  onto  the  ranch,  and  was  told 
that  he  could  do  so.  He  asked  because  he 
bad  beard  something  about  a  connty  road, 
bnt  "Keller. told  me  that  nothing  had  been 
done  In  the  way  of  an  agreement  between 
hlms^  and  the  county.  I  told  him  I  was 
going  to  stop  people  passing  through,  and 
be  said  that  I  might  do  so." 

Neither  during  the  period  of  the  Sentous 
tenancy  nor  thereafter,  when  the  title  to  the 
ranch  passed  by  pnrdiase  to  Mr.  Blndge, 
whose  widow  is  the  defendant  In  this  action, 
was  there  any  Interference  (saving  as  here- 
inafter noted)  with  the  use  of  the  beach  road 
by  the  settlers  upon.the  government  domain 
and  those  who  had  business  with  them.  Aft- 
er 1884  a  number  of  locations  were  made 
npon  the  government  lands.  It  Is  within  the 
facts  to  say  that  the  public  had  absolutely 
no  use  for  this  beach  road,  since  it  led  to 
an  impasse  In  the  Ventura  mountains,  saving 
as  that  public  was  represented  by  these  set- 
tlers. The  conduct  of  the  owners  of  the 
Malibu  was  certainly  not  unnelghborly,  since 
they  freely  allowed  these  settlers  the  use  of 
this  beach  road,  and,  more  than  that,  per- 
mitted them  to  construct  their  roads  and 
trails  from  the  beach  road  over  the  lands  of 
the  Malibu  to  their  locations  on  the  govern- 
ment land  to  the  north.  The  first  of  these 
settlers  beginning  at  the  westerly  line  end  of 
the  ranch  were  Harris  and  Guthrie.  To 
make  possible  a  means  of  communication  be- 
tween their  lands  to  the  west  of  the  ranch 
and  the  town  of  Santa  Monica,  and  thus  to 
avoid  the  necessity  of  crossing  the  almost 
Impassable  Ventura  mountains  to  the  north, 
they  did  some  work  of  grading  In  the  ar- 
royos,  barrancas,  and  canyons  on  the  western 
part  ot  the  ranch,  and  in  1884,  for  the  first 
time  in  Its  history,  they  drove,  as  has  been 
said,  a  two-horse  wagon  from  Santa  Monica 
to  their  locations.  They  lived  upon  their 
dalms  until  the  year  1900,  when  they  sold  to 
Mr.  Blndge,  the  then  owner  of  the  Malibu. 
Hieieatter  there  was  no  location  and  no  setr 


tier  on  the  lands  Immediate  to  the  west 
and  to  the  north  of  the  westerly  end  of  the 
Malibu.  In  1886  one  Sweeney  made  his  loca- 
tion on  government  land  in  the  upper  readies 
of  Nicholas  canyon,  some  two  or  three  miles 
east  of  the  westerly  line  of  the  ranch.  He 
sold  to  Nicholson,  and  in  1904  Nicholson's 
holdings  passed  by  purchase  to  Mr.  Binge. 
There  has  since  been  no  occupancy  nor  need 
of  use  for  this  beach  road  by  any  person 
west  of  Endnal  canyon.  Between  E>ncinal 
canyon  and  Nicholas  canyon  lies  Lechuza 
canyon,  but,  as  has  already  been  said,  the 
Tapias,  there  located,  moved  away  in  1876, 
and  there  has  been  no  settlement  in  Letdiuza 
canyon,  either  on  at  off  the  ranch.  In  1886 
Marion  Decker  located  upon  a  claim  In  En- 
dnal  canyon  immediately  to  the  north  of  the 
line  of  the  ranch.  He  came  to  his  locati(Hi 
over  the  Ventura  mountains.  After  establish- 
ing himself  he  built  his  private  road  down 
the  canyon  to  the  beach  road.  Decker  re- 
tains his  holdings,  and  is  one  of  the  principal 
witnesses  for  the  plaintiff  in  its  contention 
for  a  public  highway.  Decker  testtOes  to  the 
purchase  by  Mr.  Blndge,  beginning  in  189S, 
of  the  settlers'  claims  until  by  1901  "there 
were  left  only  myself  and  Drake." 

[1  ]  Decker's  road  to  the  beach  road  was  un- 
questionably a  private  way,  constructed  with 
the  acquiescence  of  the  owners  of  the  Malibu, 
and  his  use  of  the  beach  road  to  Santa  Moni- 
ca would  no  more  estabUsh  its  character  as 
a  public  road  than  would  the  use  of  his  load 
from  his  claim  to  the  beadi  road  fix  the  char- 
acter of  that  as  a  public  highway.  United 
States  V.  Blndge  (D.  C.)  208  Ved.  611.  Las 
Trancas  canyon  lies  a  little  over  three  miles 
east  of  Lechusa  canyon,  at  which  latter  can- 
yon, under  the  order  granting  a  new  trial, 
the  public  highway  in  the  present  state  of 
the  record  now  ends.  Claims  were  taken  up  in 
this  canyon  by  two  men,  who,  in  turn,  sold  to 
Mr.  Blndge.  The  testimony  of  Mr.  Decker  Is 
tliat  there  are  claims  on  government  land  in 
Escondido  canyon,  which  Ues  approximately 
half  way  between  Lechuza  canyon  and  Mallba 
canyon,  owned  by  Schumacher,  Melius,  OlUis, 
and  Diss,  and  that  they  have  done  some  work 
constructing  a  private  road  from  their  claims 
to  the  beach  road.  No  one  of  these  present- 
ed himself  as  a  witness  In  the  case.  It  ap- 
pears, then,  that  even  before  the  commence- 
ment  of  this  action  Decker  and  Drake  were 
the  only  two  persons  who  had  any  use  for  the 
beach  road,  and  the  contention  of  appellant 
is  that  the  use  which  they  have  nwide  and 
are  making  of  it  is  precisely  the  use  which 
they  have  made  and  «jre  making  of  the  pri- 
vate road  from  their  claims  to  the  beach  road 
— a  permisBlTe  use  for  a  private  way  under 
the  sanction  of  the  owners  of  the  ranch. 

Appellants  further  rely  upon  the  failure  of 
the  county  of  Los  Angeles  ever  to  declare  this 
road  a  public  highway,  or  ever  to  exercise 
any  d(Mnlnlon  or  control  over  it,  or  erer  to 
expend  any  money  in  Its  maintenance,  care 
or  betterm«it.    It  was  not  declared  a  public 
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fairway  by  the  court  of  sessions  under  the 
statutes  of  1850  (Stats.  1849-00,  p.  200).  It 
did  not  liecome  a  public  highway  under  the 
provisions  of  the  act  of  1855  (Stats.  1856,  p. 
192),  which  declares  public  highways  to  be 
those  80  designated  by  the  court  of  sessions 
or  board  of  supervisors,  or  which  may  be 
hereafter  so  declared  by  the  board  of  super- 
Yisors.  Nor  yet  did  it  become  a  public  high- 
way by  virtue  of  the  proTl8i(»is  of  sections 
2818  and  2619  of  the  Political  Code  as  they 
read  when  that  Code  took  eftect  in  January, 
1873.  Nor,  finally,  did  It  become  a  highway 
by  virtue  of  the  special  road  laws  applicable 
to  the  county  of  Los  Angeles,  found  in  the 
statutes  of  1877-78  (Stats.  1877-78,  pp.  6  to 
17),  both  of  which  acts  contemplate  that  the 
supervisors,  before  any  such  road  shall  be  or 
be  decreed  to  be  a  public  highway,  shall 
"cause  said  roads  to  be  properly  located  and 
declared  as  public  or  county  roads,"  and  in 
this  connection  reference  also  Is  made  to  sec- 
tion 2621  of  the  Political  C!ode,  which  de- 
clares that  "no  route  of  travel  used  by  one 
or  more  persons  over  another's  land  shall 
hereafter  beoHue  a  public  road  or  way  by 
use,  or  until  so  declared  by  the  board  of 
supervisors,  or  by  dedication  by  the  owner 
of  the  land  affected." 

The  tesUmcmy  of  the  settlers,  whose  occu- 
pancy of,  the  government  lands  began  about 
1884,  is  to  the  general  effect  that  they  were 
not  disturbed  by  the  owners  of  the  Mallbu 
ranch  in  their  use  of  the  beach  road;  that 
in  many  places  It  was,  of  course,  no  road  at 
all.  The  settlers  themselves,  for  their  own 
convenience,  made  Improvements  In  the  nat- 
ural conditions  where  it  was  necessary  to 
leave  the  beach.  The  mesas  were  not  culti- 
vated, and  one  could  drive  over  them  at 
plea«ure.  "In  the  early  years  there  was 
nothing  but  a  bridle  trail.  We  drove  where 
we  pleased.  There  was  no  Injury  done.  We 
first  found  a  road  or  way  marked  by  wagon 
tracks  west  of  Endnal  canyon  about  1888  or 
1888.  During  the  early  years  we  traveled 
practically  all  the  way  from  Mallbu  to  Rami- 
rez on  the  beach.  Whatever  patches  of  road 
there  are  which  are  not  in  hard  sand  have 
been  built  since  that  time.  There  were  miles 
of  the  way  along  the  Mallbu  ranch  where, 
during  the  time  we  lived  there,  the  only  con- 
venient way  to  travel  was  where  the  sand 
was  made  hard  by  the  water."  Such,  and 
much  more  to  like  ^ect,  Is  the  concurrent 
evidence  of  plaintiff  and  defendants.  It  is  to 
be  noted  that  all  such  parts  of  the  road  as 
ran  along  the  beach  between  high  and  low 
tide — and  this  was  much  the  greater  part  of 
it — iwas  not  on  the  ranch  at  alL  It  was  on 
tldelands  owned  by  the  state.  These  natural 
conditions,  with  the  slight  improvement 
which  the  settlers  made  in  them  for  their 
own  convenience,  continued  until  after  Mr. 
Rindge  acquired  title  to  the  ranch  and  in 
1804  erected  gates — one  at  the  easterly  en- 
trance to  the  ranch,  the  other  at  Mallbu 
canyon.    From  the  first  Mr.  Rindge  insisted 


that  there  was  no  public  wgiy  vpoa  the 
ranch;  that  the  road  was  only  a  private 
road,  permission  to  use  which  had  been  ac- 
corded to  the  settlers.  He  gave  to  them  k^s 
to  the  locked  gates.  They,  or  some  of  them, 
insisted  that  the  road  was  a  public  highway, 
and,  being  advised  by  their  attorneys  that 
the  acceptance  and  use  of  keys  ml^t  mili- 
tate against  this  position,  th^  caused  Mr. 
Rindge  to  be  dted  before  the  board  of  super- 
visors for  obstructing  a  public  highway,  the 
citation  being  that  Mr.  Rindge  show  cause 
"why  a  certain  gate  descilbed  in  said  sum- 
mons should  not  be  removed  from  an  alleged 
public  highway."  Mr.  Rindge  at  this  time 
had  spent  large  sums  of  money  in  building  a 
road  from  the  eastern  boundary  of  his  randi 
to  Mallbu  canyon.  He  made  answer  that  the 
gate  which  he  was  maintaining  was  on  this 
privately  constructed  and  privately  owned 
road.  He  conceded  the  exiataice  of  the  beadi 
road  as  a  public  highway  from  the  eastern 
boundary  of  the  ranch  "to  a  point  on  the 
beach  opposite  the  Malibn  lagoon."  He  de- 
clared that  nme  of  the  neighb«»B  "had  ever 
been  hindered  or  their  friends  from  passing 
through,  and  many  privileges  had  been  given 
them."  The  result  of  the  hearing  under  this 
citation  was  most  inconclnaive  and  unsatis- 
factory. No  official  action  was  taken  by  the 
supervisors  other  than  an  indefinite  contin- 
uance. It  U  asserted  by  plaintiff  that  this 
indefinite  continuance  was  the  result  of  a 
C(Hnpromi8e  agreement  by  whidi,  in  effect, 
Mr.  Rindge  admitted  the  road  throu^  the 
ranch  to  be  a  public  hl«^way.  On  behalf  of 
the  defendante  it  was  stoutly  insisted  that 
his  admission  went  only  to  the  road  from 
the  easteriy  line  to  liallbu  canyon,  and  that 
under  this  admission  he  ceased  to  lock  the 
gate  at  the  entrance  to  the  ranch,  but  main- 
tained a  locked  gate  at  Malibn  canyon.  He 
persisted  in  this  for  some  time,  and  the  set- 
tlers, upon  the  other  hand,  broke  the  lodk 
and  frequently  destroyed  the  gates.  He  post- 
ed signs  and  warnings  at  and  near  the  gates. 
He  published  similar  warnings  in  the  news- 
papers. The  form  of  such  signs  and  notice 
was: 

"No  passing  through  the  Mallbu  randi  is  al- 
lowed. No  camping  thereon  under  penalty  of 
the  law.     Shooting  and  hunting  forbidden.' 

Mr.  Rindge,  and  Mrs.  Rindge  after  him, 
continued  these  Interruptions  and  protests 
with  pertinacity  until  finally  this  action  was 
brought. 

[2]  It  is  manifest  that,  if  a  public  highway 
ezlste  at  all,  it  exista  by  prescriptive  user, 
and  not  by  official  acceptance  of  an  offer  ot 
dedication,  nor  by  any  official  recognition  of ' 
the  existence  of  the  ttighway.  Indeed,  it  is 
quite  plain  that  any  county  wonld  be  ex- 
tremely slow  to  take  into  ita  charge  and  bur- 
den Itself  with  the  care  of  sudi  a  strip  of 
ocean  beach,  which  from  the  very  nature  o( 
the  country  would  have  slight  use  and  less 
value.  In  opening  the  water  front  of  tbeir 
ranch  to  the  travel  of  foot  and  horsemen  the 
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owners  were  but  following  the  custom  of  the 
country.  When  that  travel  of  necessity 
sought  the  mesa  uplands,  It  would  have  been 
unnelgbborly  to  the  last  degree  to  have 
diecked  it  or  turned  It  back,  and  the  owner's 
ftdlaie  to  do  80  no  more  established  an  in- 
tent to  dedicate  a  public  highway  than  would 
his  reception  and  entertainment  of  such  a 
traveler  overnight  have  established  his  intent 
that  he  should  take  up  a  permanent  resi- 
dence with  him.  Dedication  under  such  con- 
ditions Is  not  to  be  lightly  inferred.  Hard- 
hig  v.  Jasper,  14  Cal.  642;  Cerf  v.  Pfleglng, 
94  Cal.  131,  29  Pac  417;  Niles  v.  City  of 
Los  Angeles,  125  Cal.  572,  68  Pac.  190.  It  is 
quite  understandable  that  the  settlers,  upon 
the  one  band,  because  their  passage  was  not 
Interfered  with,  may  have  come  to  the  con- 
clusion that  they  were  traveling  as  of  abso- 
lute right  over  a  public  way,  but  their  belief 
Is  not  at  all  inconsistent  with  the  position 
and  proof  of  the  defendants  that  throughout 
the  history  of  thto  primitive  trail  it  was  but 
a  private  way,  which  developed  into  a  more 
or  less  efficient  road,  in  the  construction  of 
which  the  public  took  no  part,  and  the  bur- 
den of  which  construction  was  largely  borne 
by  the  owners  of  the  ranch,  the  settlers,  for 
their  own  manifest  advantage,  contributing 
some  of  their  labor. 

[3]  It  follows  herefrom  that  the  findings  of 
the  court  decreeing  the  existence  of  a  public 
highway  across  the  Malibu  ranch  cannot  be 
sustained,  and  that  the  order  refusing  to 
grant  defendants'  motion  for  a  new  trial 
must  be  reversed.  In  this  connection  it  is 
to  be  noted  that  the  Rlndges  had  constructed 
opon  the  uplands  and  away  from  the  tidal 
beach  a  new  road  to  Malibu  canyon.  Appar- 
ently it  is  conceded  that  the  beach  road  as 
for  as  MaUbu  canyon  is  or  may  be  regarded 
as  a  public  highway.  But  this  admission  or 
conceasion  will  not  Justify  In  and  of  Itself 
a  finding  or  declaration  that  the  newly  con- 
structed private  road  Is  a  public  substitute 
for  the  original  beach  road. 

The  order  doiying  a  new  trial  la  reversed. 

We  concur:  MELVIN.  J.;  LORIGAN,  J. 


In  re  WARDEN'S  ESTATE.    (I*.  A.  5105.) 
(Supreme  Court  of  California.    April  12,  1917.) 

EXF.CUTOBB  AND  AdmiNistratobs  «=»216(2)— 
Claims— Costs— "Pabty  iIntkbksted." 
In  a  succession  controversy,  an  attorney  for 
Utigaiits  claiming  heinhip,  who  by  the  final 
decree  were  denied  participation,  was  not  a 
"party  interested"  in  the  estate,  and  could  not 
recover  against  the  estate  for  the  costs  and  attor- 
ney's fees  in  attejnpting  to  establish  heirship, 
tliough  their  witnesses  gave  testimony  aiding 
in  reaching  the  decree  fair  distribution  in  favor 
of  a  particular  set  of  claimants,  under  Code  Civ. 
Proc.  {  1720,  or  any  other  statute. 

[BSd.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  767. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Party  Interested.] 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  James  C.  Rives, 
Judge. 

Proceeding  in  the  estate  of  Matilda  Wal- 
den,  deceased,  wherein  Elon  O.  Oalusha,  for 
William  Latimer  and  others,  filed  a  claim  for 
costa  From  An  order  disallowing  the  dalm, 
claimants  appeal.    Affirmed. 

Elon  O.  Galusba,  of  Los  Angeles,  for  appel- 
lants. Neighbours,  Hoag  &  Burke,  C.  White 
Mortimer,  Mott  &  Dillon,  Ball  &  Ball,  and 
Trusten  P.  Dyer,  all  of  Los  Angles,  for  re- 
spondents. 

PER  CURIAM.  t7pon  the  death  of  Ma- 
tilda Walden,  intestate,  a  controversy  over 
kinship  and  heirship  to  her  and  the  conse- 
quent right  of  succession  to  her  estate  arose. 
There  were  three  sets  of  elaimants,  who  for 
convenience  may  be  designated  the  Monro 
claimants,  the  Latimer  claimants,  and  the 
American  claimants.  The  contest  was  de- 
cided In  favor  of  the  Monro  claimants  to  the 
exclusion  of  the  Latimer  and  the  American 
claimants.  From  the  decree  determining 
heirship  against  them,  the  Latimer  claim- 
ants appealed  and  were  unsuccessful  on  thdr 
appeal.  Estate  of  Walden,  166  Cal.  446,  137 
Pac.  36.  The  result  of  necessity  was  that  the 
decree  determining  heirship  In  favor  of  the 
Monro  claimants  became  and  Is  final  and 
conclusive.  Thereafter  and  In  the  matter  of 
the  estate  of  Matilda  Walden,  El<m  G.  Ga- 
lushtL  filed  a  petition  and  claim  which  be  en- 
titled "claim  against  the  costs  of  adminis- 
tration of  the  estate  of  MatUda  Walden,  de- 
ceased." His  petition  and  claim  asserted 
that  he  Is  the  attorney  at  law  for  the  Lati- 
mers,  and  presents  to  the  administrator  of 
the  estate  "his  claim  against  the  costs  of  ad- 
ministration of  said  estate;  and  states  that 
the  testimony  of  the  witnesses  produced  by 
the  defendants  Latimer  have  materially  con- 
tributed to  the  finding  by  the  court  that  Mar- 
tlia  Monro  and  her  sister's  children  are  en- 
titled to  the  estate  of  the  decedent"  The 
petition  and  claim  proceeded  further  to  ex- 
pound that  the  Latimers  expended  about 
$2,000  in  securing  the  attendance  of  witness- 
es upon  the  trial  of  the  contest  to  deter 
heirship,'  and  ttiat  the  testimony  of  thS 
witnesses  was  valuable  to  the  Monros'  case ; 
stlU  further,  that  his  own  services  to  the 
Monros'  case  were  worth  about  96,000.  He 
then  demanded  payment  to  him  of  this  sum 

The  court  refused  to  entertain  the  petition, 
refused  allowance  to  the  claim,  and  this  ap- 
peal followed.  The  bare  statement  of  the 
facts  above  given  demonstrates  the  correct- 
ness of  the  court's  determination,  and  be- 
fore this  court  the  case  presents  rather  one 
for  the  ImpositicHi  of  costs  for  the  taking  of 
a  frivolous  appeal  than  for  the  allowance  of 
the  costs  contended  for. 

This  claim  is  presented  in  his  own  name 
and  on  his  own  behalf  by  the  attorney  for 
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UtlgHnts  claiming  heirship,  whose  heirship 
by  final  decree  has  been  conclusively  denied. 
This  attorney  Is  not  a  "party  Interested"  to 
the  estate  (Briggs  t.  Breen,  123  Cal.  657, 
66  Pac.  633,  886 ;  Estate  of  Kruger,  143  Cal. 
141,  76  Pac.  891),  nor  are  the  Latlmers,  the 
unsuccessful  claimants  to  heirships,  parties 
Interested  In  the  estate  (Estate  of  Blythe,  108 
Cal.  126,  41  Pac.  33 ;  Estate  of  Walden,  su- 
pra). Upon  the  merits,  the  curious  conten- 
tion Is  advanced,  that  the  estate  of  Matilda 
Walden,  deceased,  became  liable  for  these 
costs  and  these  attorney's  fees  Incurred  by  the 
unsuccessful  litigants  because  the  evidence 
which  they  produced  and  the  services  which 
this  attorney  rendered  aided  in  defeating  the 
claims  of  the  American  pretenders.  If  this 
be  so,  it  forms  no  Just  basis  of  any  legal 
claim  under  section  1720  of  the  Code  of  Civil 
Procedure,  nor  under  any  other  provision  of 
the  law.  And  if  these  Latlmers  have  any 
equitable  standing  it  cannot  in  the  nature  of 
the  case  arise  from  any  service  which  they 
rendered  to  the  estate  of  Matilda  Walden, 
deceased,  but  solely  from  the  services  which 
they  may  have  rendered  to  the  Monro  claim- 
ants to  that  estate.  It  such  services  were  in 
fact  rendered,  under  convention  or  agree- 
ment of  the  parties,  the  claim,  whatever  may 
be  its  validity,  is  no  more  than  a  private 
demand  against  the  Monro  heira  So  plain 
must  this  be  that  it  would  be  a  waste  of 
time  to  continue  the  discussion. 
Ihe  order  appealed  from  Is  affirmed.  ' 


In  re  MAHX'S  ESTATE.    (S.  P.  7623.) 

(Supreme  Court  of  C!alifomia.    April  7,  1917. 
Rehearing  Denied  May  7,  1917.) 

1.  Wnxs    «=>17!*— Revocation— ExECunoK 
or  I/ATEB  Will. 

A  later  will,  containing  no  express  revoca- 
tion of  the  earlier,  but  disposing  of  the  entire 
estate,  revokes  the  earlier. 

{Bid.  Note.— For  other,  cases,  see  Wills,  Cent 
g.  ft  466,  467.] 

2.  Wills  ®=»183  — Revocation  — ExEcimoN 

OF  IlATEK  WILI^-INVALID   PROVISIONS. 

Where  testatrix  made  two  wills,  but  the 
later  did  not  revoke  the  earlier  expressly  and 
contniucd  charitable  bequests  in  excess  of  one- 
third  of  tho  estate,  and  the  excess  was  suffident 
to  pay  all  bequests  of  the  first  will  not  repeated 
or  cut  off  in  the  second,  both  instruments  woald 
stand  as  the  will,  and  the  invalid  bequests  of 
the  second  would  be  applied  to  the  valid  gifts 
of  the  first,  and  any  balance  would  go  as  in- 
testate property. 

[Bd.  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  f  461.] 

3.  Wills  «=»1  83  — Revocation  — ExEcutioN 
or  Lateb  Will. 

Invalid  dispositions  in  a  subsequent  will 
io  not  revoke  valid  dispositions  in  the  earlier 
will,  not  expressly  revoked,  and  are  ineflfective 
for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  461.] 


4.  Wn.L8  «=»221  —  PsoBATK  —  Two  Inbtrw- 

MENTS. 

Where  a  later  will  is  probated,  and  there- 
after an  earlier  will  is  discovered,  but  the  valid 
provisions  of  the  two  do  not  conflict,  the  pro- 
bate of  the  later  will  should  not  be  revokfd. 
since,  so  far  as  it  is  valid,  it  is  condnsiTe,  and 
the  earlier  will  should  be  admitted  only  when 
invalid  provisions  of  the  later  would,  in  the  ab- 
sence of  earlier,  permit  partial  intestacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i«  53fr-541.] 

Angellotti,  O.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Napa  County;    Henry  C.   Gesford,  Judge. 

Proceedings  In  the  estate  of  Johanna  Au- 
gusta Emily  Marx,  deceased.  From  an  or- 
der admitting  two  instruments  to  probate  as 
the  last  will  of  deceased,  Stephanie  Henke^ 
a  niece,  appeals.    Affirmed. 

Rehearing  denied;  ANGBaiLOTTI,  C  J, 
and  HENSHAW,  J.,  dissenting. 

WmL  Loewy  and  Walter  Loewy,  both  of 
San  Francisco,  and  Wallace  Rutherford,  of 
Napa  (Garret  W.  McEnemey,  of  San  Fran- 
cisco, amicus  curie),  for  appellant  Clar- 
ence N.  Rlggins  and  TTBen  &  Beard,  all  of 
Napa  (Edmund  Nelson,  of  San  Francisco, 
amicus  curi»),  for  resitondent. 

SHAW,  J.  The  record  presents  an  appeal 
by  Stephanie  Henlte,  a  niece  of  the  decedent, 
and  her  only  heir  at  law,  from  an  order  ad- 
mitting to  probate,  as  constituting  together 
the  last  will  of  the  decedent,  two  documents 
testamentary  in  character,  executed  at  differ- 
ent dates. 

The  decedent  died  on  May  14,  1914.  One 
of  the  documents  in  question  was  dated 
March  8,  1910,  the  other  March  26,  1913. 
The  latter  was  found  immediately  after  her 
death,  and,  on  petition  of  the  persons  named 
therein  as  executors,  was  dnly  admitted  to 
probate  on  June  8, 1914.  Several  months  aft- 
er their  appointment  as  executors,  upon  ex* 
aminlng  the  other  papers  and  effects  of  the 
decedent,  they  discovered  the  document  dated 
March  8,  1910.  Being  in  doubt  whether  the 
document  of  1910  constituted  a  part  of  the 
will  of  the  decedent,  or  was  revoked  by  the 
will  already  admitted  to  probate,  they  filed 
a  petition,  upon  which  the  order  appealed 
from  was  made,  alleging  the  probate  of  said 
will  of  1913,  the  subsequent  discovery  of  the 
will  of  1910,  together  with  the  other  facts 
made  essential  by  the  CJode  to  a  petition  for 
the  probate  of  a  will,  and  praying,  in  the 
alternative,  that  the  two  documents  be  ad- 
mitted to  probate  together  as  the  last  will 
of  the  decedent;  or,  that  the  will  of  1910  be 
admitted  as  the  last  will,  or  that  the  will  of 
1913  alone  be  declared  to  constitute  the  will; 
also  that  if  the  court  found  that  the  will  of 
1910  constituted  any  part  of  the  will  of  the 
decedent,  it  revoke  the  order  previously  made 
admitting  the  will  of  IfilS  to  probate.  Upon 
the  hearing  of  this  petition  the  court  made 
an   order  declaring  that   the  decedent  left 
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the  said  two  wills  dated,  respectively,  March 
S.  1910,  and  March  26,  1913,  that  they  to- 
gether conatltnted  the  last  will  of  the  -de^ 
cedent,  and  admitting  the  same  to  probate  as 
such  last  will.  The  order  also  declared  that 
the  prerlcAis  order  of  June  8,  1914,  admitting 
to  probate  the  document  of  March  26,  1913, 
alone,  as  the  last  wlU  of  the  decedent,  "be 
vacated  and  set  aside,  and  that  all  proceed- 
ings thereunder  be  vacated  and  set  aside." 

The  will  of  1913  contained  no  declaration 
as  provided  in  section  1292  of  the  Olvll  Code 
revoking  the  will  of  1910.  The  appellant  con- 
fends  that  it  was  wholly  Inconsistent  there- 
with, and  consequently  operated  as  a  revo- 
cation by  implication,  under  the  rule  pre- 
scribed by  section  1296  of  the  avll  Code, 
wiiich  is  as  follows: 

"A  prior  will  is  not  revoked  by  a  subsequent 
will,  UDless  the  latter  contains  an  express  revo- 
cation, or  provisions  wholly  inconsistent  with 
the  terms  of  tbe  farmer  will;  but  in  other  cases 
the  prior  will  remains  effectual  so  far  as  con- 
sistent with  tbe  provisions  of  the  subsequent 
will." 

[1]  The  authorities  support  tbe  proposition 
that  a  later  will  containing  no  express  revo- 
cation of  former  wills,  bat  which,  in  fact,  dis- 
poses of  the  entire  estate,  leaving  nothing 
upon  which  the  former  will  could  operate,  is, 
in  effect,  a  revocation  thereof.  If  the  later 
provisions  were  carried  out  it  would  consume 
the  entire  estate,  and  the  prior  will  could 
have  no  effect.  On  this  point  Mr.  Jarman 
says  that  in  all  cases  where  a  later  will  is 
adequate  to  tbe  disposition  of  the  entire 
property  of  the  deceased  the  case  "rests  on 
the  true  construction  of  the  contents  of  the 
two  Instruments,  and  the  complete  disposi- 
tion contained  In  the  second  must,  unless 
controlled  by  the  context,  wholly  revoke  the 
first"  1  Jarman  on  Wills  (6th  Ed.)  •138; 
other  antborlties  to  the  same  effect  are  Page 
on  WUls,  8  269;  1  rnderhill  on  Wills,  J  251; 
1  Redf.  on  Wills,  •362,  'SeS. 

11]  Tlie  respondent  In  answer  to  this  prop- 
osition presents  the  point  that  although  the 
dispositions  of  the  will  of  1913,  If  carried  out 
literally,  would  consume  the  entire  estate, 
yet  that  because  of  tbe  fact  that  the  charita- 
ble gifts  therein  tax  exceed  one-third  of  the 
estate,  there  Is  a  considerable  portion  there- 
of which  la  not  lawfully  disposed  of  be- 
cause of  the  Invalidity  of  the  disposition  as 
to  sndi  excess,  and,  ccmsequently,  that  the 
mle  that  a  later  will  adequate  to  the  com- 
plete disposition  of  the  estate  revokes  a 
prior  will  does  not  apply.  Tbe  facts  support 
tills  contention.  The  gifts  to  charitable  uses 
in  the  will  of  1913  amount  to  $113,610.  The 
value  of  the  estate  as  shown  by  the  appraise- 
ment filed  was  $149,141.68.  One-third  of  the 
estate  would,  therefore,  be  $49,713.89,  and 
this  is  the  full  extent  of  the  valid  charitably 
gifts.  Tbe  gifts  not  charitable  amount  to 
$61,018.40.  As  the  valid  gifts  of  this  wiU, 
therefore,  amount  to  $110,732.29,  the  balance 
of  $38,409.29  remains  undisposed  of  by  that 
will.  The  gifts  of  the  wiU  of  1910  to  persons 
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who  are  not  mentioned  In  the  will  of  1918 
amount  to  only  $25,100.  The  balance  uudis- 
poaed  of  by  tbe  will  of  1913  would  therefore 
satisfy  the  dispositions  of  the  will  of  1910, 
If  the  respectlTe  dispositions  of  the  two  wills 
are  not  to  be  cumulated,  and  the  two  wills 
may  be  probated  together,  under  this  theory, 
without  any  complications  arising  from  the 
overdlsposltion   of  the  estate. 

[3]  The  authorities  support  -the  proposi-  y 
tlon  that  an  Invalid  disposition  in  a  subse- 
quent will  does  not  operate  to  revoke  a  dis- 
position In  the  prior  wUl,  and  Is  ineffective^ 
for  any  purpose.  In  Anstln  t.  Oakes,  117 
N.  T.  577,  28  N.  B.  193,  the  testatrix  having 
only  a  restricted  power  to  appoint  by  her 
will  the  persons  to  take  under  her  husliand's 
will,  executed  a  will  containing  a  lawful  ex- 
ercise of  the  power.  Afterwards,  by  a  codi- 
cil, she  attempted  to  declare  a  different  ap- 
pointment as  to  <me  share  by  giving  it  to 
persons  who  were  not  within  the  class  to 
which,  by  the  terms  of  the  power,  she  was 
confined.   The  court  .sold: 

"A  revocation  of  an  earlier  disposition  of  a 
will  by  a  later  one,  or  by  a  codicil,  •  •  • 
is  never  anything  but  a  rule  orf  necessity,  and 
it  operates  cmly  so  far  as  is  requisite  to  give 
the  later  provisiim  effect.  •  *  *  But  no 
revocation  could  give  effect  to  this  codicil." 

And,  referring  to  die  fact  that  the  later 
disposition  of  the  codicil  was  Invalid,  It  fur- 
ther said: 

"No  violence  is  done  to  her  intention  if,  that 
failing,  the  disposition  of  her  will  Is  suffered  to 
stand;  for  I  deem  it  beyond  a  reasonable  doubt 
that  if  she  had  known  what  we  now  know,  that 
an  ai^intment  to  the  daughter's  children  was 
not  within  her  authority,  she  never  would  have 
made  it,  but  would  have  suffered  the  disposi- 
tion  of  her  will  to  remain." 

So  in  Altrock  t.  Vandenburgh  (Sup.)  26 
N.  T.  Supp.  851,  the  testator  had  devised  his 
land  to  his  son  for  life  with  remainder  to  his 
son's  children.  The  son  died,  and  he  then, 
by  a  codicU,  devised  the  land  to  the  same 
children,  but  in  a  manner  which  was  void, 
being  in  violation  of  the  law  of  New  York 
against  perpetuities.  The  court  held  that 
the  codicil  did  not  revoke  the  former  devise 
of  the  remainder  in  fee,  saying: 

"It  would  be  Strang,  indeed,  if  a  wh(dly  in- 
operative attempted  disposition  should  neverthe- 
less have  the  effect  of  destroying  a  prior  valid  ■ 
devise,  especially  when,  as  in  this  case,  it  is  ap- 
parent that  the  testator  did  not  wish  to  die 
intestate  as  to  his  real  estate,  and  that,  if  he 
had  known  he  could  not  lawfully  make  the  dis- 
position last  attempted,  he  would  have  been 
content  with  the  first" 

The  case  is  analogons  to  those  where  a 
testator,  having  made  a  will  and  desiring  to 
make  a  new  one,  cancels  the  first  will  pre- 
paratory to  making  the  second  and  thereaft- 
er fails  lawfully  to  execute  the  same  or 
makes  therein  an  Invalid  disposition  of  his 
property.  In  such  cases  It  la  held  that  the 
attempted  cancellation  of  the  old  will  Is  In- 
effectual because  the  full  Intent  is  wanting,  it 
being  conditional  upon  the  execution  of  a 
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valid  new  will.    Mr.  UnderhUl,  on  this  sub- 
ject, says: 

"It  will  be  presumed  (and  the  presumptioa  is 
sanctioned  bj  reason  and  good  sense)  that  the 
testator  meant  the  cancellation  to  operate  as  a 
revocation  only  in  the  event  of  the  will  which 
he  had  intended  to  make  being  valid.  If,  there- 
fore, he  is  prevented  from  executing  any  will, 
or  the  one  he  intends  to  malce,  or  if  he  executes 
a  will  which  turns  oat  to  be  invalid,  the  will 
which  has  been  revoked  will  revive."  1  TJnder- 
hiU  on  Wills,  I  252. 

It  will  perhaps  be  more  accurate  to  say 
that  the  prior  will  does  not  revive,  but  that 
the  attempted  revocation  will  be  deemed  in- 
effectual. 

These  principles  apply  to  the  present  case. 
The  prior  will  can  be  deemed  to  have  been 
revoked  only  by  reason  of  the  fact  that  the 
subsequent  will  is  wholly  inconsistent  there- 
with, and  would  be  a  revocation  if  it  were 
effectual  to  the  disposition  of  the  entire  es- 
tate. But  it  appears  that  a  large  portion  of 
the  dispositions  made  is  invalid,  and  by  rea- 
son  of  that  invalidity  the  entire  estate  is  not 
disposed  of.  "SThe  will  of  1913  is  inadequate 
to  the  disposition  of  the  estate,  and  to  that 
extent  it  is  not  inconsistent  with  the  prior 
will.  Consequently,  It  is  not  wholly  incon- 
sistent therewith,  and  does  not  completely  re- 
voke it.  xjt  Is  not  necessary  upon  this  consid- 
eration ot  the  case,  and  hence  it  would  be  im- 
proper, to  determine  to  what  extent  the  leg- 
acies given  in  the  prior  will  are  revoked,  or 
whether  they  are  revoked  at  all  by  legacies 
given  to  the  same  legatees  in  the  subsequent 
wUl.  The  court  below  did  not  err  in  admit- 
ting the  two  wills  as  constituting  together 
the  last  will  of  the  decedent  , 

[4]  The  appellant  further  contends  that  the 
portion  of  the  order  purporting  to  vacate  the 
order  of  June  8,  1914,  admitting  the  will  of 
1913  alone  to  probate,  and  vacating  all  pro- 
ceedings thereunder.  Is  erroneous.  This  con- 
tention, we  think,  is  well  taken.  After  a  will 
has  been  probated  and  another  paper  of  an 
earlier  date  is  found  which  constitutes  a 
part  of  the  last  will  of  the  decedent,  together 
with  that  already  probated.  It  Is  not  neces- 
sary to  revoke  the  former  order  of  probata 
A  different  question  would  be  presented  if 
the  earlier  will  had  been  the  one  first  discov- 
ered and  probated.  In  that  case,  the  later 
will,  if  admitted  to  probate,  would  partially 
supersede  and  revoke  the  prior  will  if  Incon- 
sistent in  part  only,  or  wholly  revoke  It  if 
entirely  inconsistent.  Within  the  year  from 
the  first  probate,  the  later  will  could  be  offer- 
ed for  probate  in  connection  with  a  petition 
to  revoke  the  probate  of  the  earlier  one,  if 
it  was  inconsistent  therewith,  on  the  ground 
that  the  later  will  substantially  affected  the 
validity  of  the  will  probated,  as  provided  in 
subdivision  4  of  section  1312,  Code  of  Civil 
Procedure.  Code  Civ.  Proc.  {|  1327,  1328, 
1329,  1330.  Aftar  that  period  perhaps  the 
probate  of  the  earlier  will  would  be  conclu- 


sive so  far  as  it  dispooed  of  the  eatete.  Code 
Civ.  Proc.  1 1333 ;  SUte  v.  McGlynn,  20  Cal. 
233,  81  Am.  Dec.  118.  The  present  petition 
was  filed  within  the  year,  and  therefore  the 
precise  question  last  mentioned  does  not 
arise.  Nor  is  there  a  question  printed  af- 
fecting the  validity  of  the  will  of  1913  al- 
ready probated.  That  will  is  the  later  will. 
If  it  lawfully  disposed  of  the  entire  estate,  it 
would  be  the  only  valid  will.  So  far  as  it 
does  so,  it  is  final  and  conclusive  against  any 
prior  will;  it  cannot  be  affected  thereby. 
The  will  of  1910,  when  probated,  takes  effect 
and  can  take  effect  only  because  the  will  of 
1913  is  not  effective  to  dispose  of  the  whole 
estate,  and  it  takes  effect  only  upon  property 
not  disposed  of  by  the  will  of  1913  and  as  to 
which  that  will  left  the  decedent  Intestate. 
The  will  of  1913  must  stand  unaffected,  and 
must  prevail  over  that  of  1910,  In  any  event 
It  was  therefore  unnecessary  to  revoke  the 
probate  of  the  will  of  1913  and  immediately 
I  readmit  it  to  probate.  And  as  rights  may  have 
accrued  under  the  proceedings  taken  in  the 
meantime,  it  was  improper  to  vacate  the  pre- 
vious proceedings.  The  proper  practice  was 
to  admit  the  earlier,  but  later  fbnnd,  will  to 
probate,  as  constituting,  so  far  as  may  be,  a 
part  of  the  decedent's  last  will.  Proceedings 
already  taken  would  remain  effective  so  far 
as  rights  miCy  have  vested  under  them.  The 
facts  stated  in  the  petition  showed  no  cause 
for  the  revocation  of  the  former  probate  and 
did  not  require  or  justify  the  Issuance  of  the 
citation  required  by  section  1328,  Code  of 
Civil  Procedure,  where  a  petition  to  revoke 
the  probate  of  a  will  Is  filed.  The  part  of  the 
order  appealed  from  purporting  to  revoke 
the  previous  probate  of  the  will  of  1913,  and 
vacating  the  proceedings  had  under  the  pre- 
vious order  of  probate,  should  not  have  been 
Inserted  therein.  This  concludon,  however, 
does  not  render  it  necessary  to  reverse  the 
entire  order.  All  that  need  be  done  is  to 
modify  it  by  striking  out  the  objectionable 
portion.  It  is  therefore  ordered  by  this  court 
that  the  order  appealed  from  be  modified  by 
striking  therefrom  the  following  words: 

"That  the  order  made  and  filed  herein  on  the 
8th  day  of  June,  1914,  admitting  the  document 
dated  March  26v  1913,  to  probate  alone  as  the 
last  will  and  testament  of  said  deceased  and 
appointing  Percy  S.  King  and  J.  B.  Beard  (also 
known  as  Edgar  Beard)  as  executors  thereof, 
and  ordering  that  letters  testamentary  be  issued 
to  them  without  bonds  be  vacated  and  set 
aside,  and  that  all  proceedings  thereunder  b« 
vacated  and  set  aside." 

And  that  as  so  modified  the  order  be  af- 
firmed; appellant  to  recover  costs  of  ap- 
peal. 

•    We  concur:    SLOSS,  J.;    LOBIOAN,  J.; 

MELVIN,  J. 

I  dissent:   ANOBLLOTTI,  O.  J. 
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Ib  r»  STONE'S  BSTATB. 

GREEN  V.  STONE. 

(li.  A.  4955.) 

(Sapreme  Coart  of  CcOifornia.    April  13,  1017.) 

1.  WiULS  «=>30O— Will  Contest— Abskbtino 
New  Orouno  or  Rkuet. 

Where  the  sole  queBti<»i  waa  whether  the 
will  was  the  product  of  undue  influoace,  the  con- 
testant coola  not  on  appeal  raise  the  auestion 
whether  the  will  was  dal7  and  formally  exe- 
cuted. 

[Bd.  Note.— ror  oUier  cases,  see  WiUs.  Cent 
Dig.  f  825.] 

2.  JuDOHBNT  <»s>282  —  Entbt  —  BzQinBms 
— JSiQNATUB*  or  Judge. 

Whore  a  will  was  contested  on  the  groimd 
of  undue  influence,  the  mere  fiict  that  the  Judg- 
ment and  order  admitting  the  will  to  probate 
was  signed  by  a  jndge  other  than  the  one  who 
presided  at  the  trial  was  not  fatal,  sinco  the 
judge  who  signed  could  conceivably  tiave  heard 
proof  of  exeeutiMi. 

[EML  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {|  554-566.] 

3.  Wills  «=3l&4(7)  —  Pbobaix  —  Btibkncb 

— AOMISSIBILITT. 

In  a  will  contest  on  the  solo  ground  of  un- 
due influence,  evidence  as  to  the  soundness  of 
mind  and  bani^  of  the  deceased  was  properly 
excluded. 

[Ed.  Note.— XV>r  other  cases,  see  Wills,  Cent 
Dig.  I  414.] 

4.  Wills  «=3324(3)— Pbobaiv-Dibbotior  or 
Verdict. 

Where  on  the  first  appeal  the  evidence  was 
held  insufficient  to  warrant  denying  probate,  and 
the  contestant  on  the  second  trial  Introduced  no 
further  evidence,  direction  of  verdict  for  the 
proponent  was  proper. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t  760.] 

Department  2,  Appeal  from  Superior 
Court,  Los  Angeles  County;  Fred  H.  Taft, 
Judge. 

Proceeding  by  Fannie  E.  Stone  for  the 
probate  of  the  will  of  John  Newton  Stone, 
deceased,  contested  by  Leo  Stone  Green  and 
another.  From  a  judgment  on  directed  ver- 
dict for  the  proponent,  contestant  appeals. 
Affirmed, 

See,  also,  161  Pac.  268. 

Ingall  W.  Bull,  of  Los  Angeles,  for  appel- 
lant Kemp,  Mitch^  &  Sllberberg  and  Hart- 
ley Shaw,  aU  of  Los  Angeles,  for  respondent 

PER  CURIAM.  This  Is  the  second  appeal 
in  the  contest  of  Leo  Stone  Green  over  the 
admission  to  probate  of  the  will  of  her  de- 
ceased father.  The  dedslon  of  this  court 
upon  the  flrst  appeal  will  be  found  r^>ort- 
ed  in  172  Cal.  at  page  216,  166  Pac  992. 
There  the  verdict  of  the  Jury  finding  that 
the  will  was  the  product  of  undue  influence 
exercised  over  the  husband  by  his  wife  was 
reversed  as  unsupported  by  the  evld^ice,  A 
second  trial  was  had,  a  Jury  was  impaneled, 
and  after  trial  the  court  instructed  the  Jury 
to  retnm  Its  verdict  in  favor  of  the  pro- 


ponent of  tbe  wUl.  The  Jury  did  so,  and 
from  the  Judgmasat  which  followed  this  ap- 
peal has  been  taken. 

[11  The  propositions  advanced  upon  appeal 
will  be  considered  seriatim.  The  first  of 
these  is  that  the  evidence  fails  to  show  that 
the  will  was  ever  executed  by  the  deceased 
in  the  manner  required  by  law.  Sections 
1308,  1316.  1318,  Code  Civ.  Proc.  The  sole 
question  before  the  court  and  Jury  in  the 
trial  of  the  contest  was  as  above  Indicated, 
whether  or  not  the  will  (the  due  execution  of 
which  for  the  purposes  of  the  contest  was 
thus  admitted)  was  mr  was  not  the  product 
of  undue  influence  exerted  upon  the  mind 
of  the  testator.  Tbe  record  upw  this  appeal 
therefore  does  not  disclose,  as  it  would  not 
be  expected  to  disclose,  the  proceedings  in 
probate  touching  the  due  execution  of  the 
wUl.  They  may  either  have  preceded  or  may 
have  followed  the  deterjtnlnatlon  of  the  con- 
test In  either  case  they  had  no  place  in 
this  record,  and  appellant's  argument  as  di- 
rected to  this  point  is  frivolous.  Estate  of 
McCarty,  68  Cal.  335;  Estate  of  Dombrow- 
skl,  163  OaL  290,  125  Pac.  233. 

[2]  It  is  said  in  appellant's  brief  that  the 
judgment  and  order  admitting  tbe  will  to 
probate  was  signed  by  a  judge  other  than 
the  Judge  who  presided  at  the  trial  of  the 
case.  Conceding  this  bare  statement  of  fact 
to  be  true — and  the  brief  contains  nothing 
more  than  this  bare  statement  of  fact — it 
does  not  follow  that  this  was  error  or  even 
Irregularity.  It  is  quite  conceivable,  for  ex- 
ample, that  after  tbe  determination  of  the 
contest  the  purely  formal  evidence  in  proof 
of  the  due  execution  of  tbe  will  was  heard 
by  another  Judge  sitting  in  probate,  in  which 
case  it  would  have  been  strictly  regular  for 
that  judge  to  have  made  the  final  order  ad- 
mitting the  wilL     . 

[3]  It  is  said  that  it  was  error  for  the 
court  not  to  submit  to  the  jury  "the  question 
of  the  soundness  of  mind  and  sanity  of  the 
deceased."  But  the  contestant  at  the  open- 
ing of  the  trial  formally  abandoned  the 
ground  of  contest  based  upon  insanity,  and 
declared  that  there  was  only  one  question 
at  issue — ^the  question  of  undue  influence. 
Still  further  It  is  said  that  the  court  erred 
"in  excluding  testimony  regarding  the  mental 
condition  of  the  deceased  at  the  time  the 
will  was  made."  But  for  the  reason  Just 
above  indicated  the  ruling  was  strictly 
VToper. 

[4]  It  is  finally  said  that  the  court  erred 
In  directing  a  verdict  But,  as  the  contest- 
ant is  not  at  the  slightest  pains  to  8hci>w 
wherein  the  evidence  differed  in  any  respect 
more  favorable  to  contestant's  view  from 
the  evidence  which  had  been  admitted  on  the 
previous  trial,  which  had  been  passed  upon 
by  this  court  and  which  bad  been  held  to 
be  Insufficient,  we  are  bound  to  conclude  that 
contestant's  failure  to  point  out  by  reference 


4S>Far  other  eaaw  ae*  same  topic  and  KBT-NUHBBR  in  all  Kar-Numberea  DlgMts  and  Indeza^-^ 

Jigitized  by 


Coogle 


644 


184  PACIFIC  BEPORTEB 


(Mer. 


to  tbe  transcript  of  evldeiioe  any  spedflc  In- 
stance of  such  difference  Is  a  confession  that 
the  difFerence  Itself  does  not  exist 

Tbe  decree  appealed  from  la  therefore  af- 
flnned. 


MERKITT  v.  MERRITT. 
(Supreme  Court  of  Nevada.    Ifay  4,  1917.) 

DivoBCE  «=9l24  —  Bora  Fide  Rxsideroe  — 

Btidbnob. 
Evidence  in  a  emit  for  divorce  hOd  sufficient 
to  establish  plaintiff's  bona  fide  residence  with- 
in the  state,  though  she  admitted  she  was  living 
at  a  hotel  and  owned  no  property  within  the 
state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  392-398,  450,  456,  456.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; R.  C.  Stoddard,  Judge. 

On  rehearing.  £V>rmer  opinion  reversing 
the  Judgment  of  the  court  below  adhered  to. 

For  former  opinion,  see  160  Pac.  22. 

M.  B.  Moore,  of  Reno,  for  appellant  Hoyt, 
Gibbons  &  French,  of  Reno,  for  respondent 

McCARRAN,  C.  J.  On  petition  of  amid 
curiae  in  behalf  of  the  district  court  of  the 
Second  judicial  district,  we  granted  rehear- 
ing In  this  matter,  in  order  that  there  might 
be  presented  any  matter  which  we  inadvert- 
ently or  otherwise  overlooked  on  the  origi- 
nal hearing. 

On  the  former  consideration  of  tills  case 
(Merritt  v.  Merritt,  40  Nev.  — ,  160  Pac.  22) 
we  reversed  the  Judgment  of  the  trial  court, 
on  the  rule  as  settled  by  this  court  In  the 
cases  of  Tiedemann  v.  Tledemann,  36  Nev. 
601,  137  Pac.  824,  and  Presson  v.  Presson,  38 
Nev.  203,  147  Pac.  1081;  and  to  these  au- 
thorities might  be  added  Aspinwall  v.  Aspin- 

waU,  40  Nev. ,  160  Pac.  253,  Harvard  Law 

Review,  Pebmary,  1917,  p.  391. 

Counsel  in  their  petition  say: 

"We  believe  that  no  matter  of  law  has  arisen 
in  this  case  upon  which  there  is  any  difference 
between  this  court  and  the  court  below.  Both 
courts  entertain  the  belief,  in  harmony  with 
the  doctrine  of  both  the  Tiedemann  and  Presson 
Cases  (36  Nev.  501.  137  Pac.  824,  38  Nev.  203, 
147  Pac.  1081),  that  bona  fide  residence  Is  just 
as  essential  where  tbe  length  of  residence,  as 
in  this  case,  is  not  important,  as  where  the 
length  of  residence  is  important" 

Continuing,  they  say: 

"If,  then,  an  inspection  of  the  evidence  in 
this  case  fails  to  disclose  that  the  plaintiff  was 
a  bona  Sde  resident  it  would  follow  that  one 
essential  was  missing,  and  that  the  court  was 
therefore  justified  in  finding  that  'the  proof 
submitted  is  not  suffident  to  give  the  court  ju- 
risdiction.' " 

Our  inclination  is  rather  to  affirm  our  for- 
mer judgment  without  extended  comment; 
but  we  deem  it  not  inadvisable  here  to  refer 
to  the  evidence  as  presented  in  this  case  as 
to  the  bona  fide  residence  of  appellant  In 
her  complaint  for  divorce  she  alleges: 

"That  plaintiff  resides  in  the  city  of  Reno, 
county  of  Washoe,  state  of  Nevada." 


In  testifying  as  a  witness  in  her  own  be- 
half at  tbe  original  hearing,  tbe  record  dis- 
closes the  following: 

"Q.  Ton  may  state  your  name.  A.  Evelyn 
Woods  Merritt  Q.  Where  do  you  reside,  Mrs. 
Merritt?  A.  Reno,  Nev.  Q.  Whereabouts  in 
Reno?    A.  At  the  Bivendde  HoteL" 

By  the  testimony  of  H.  H.  Claric  It  was 
disclosed  that  appellant  had  been  a  resident 
of  that  establishment  since  January  16,  1916, 
and  continuously  thereafter  to  and  Including 
the  date  of  the  trial  in  the  court  below. 

On  the  hearing  in  the  lower  court  and  aft- 
er tbe  suggestion  of  the  trial  court  to  tbe  ef- 
fect that  he  had  very  serious  doubts  as  to 
tbe  jurisdiction  of  the  court  in  the  matter, 
the  appellant  was  again  interrogated,  and 
testified: 

"Q.  Have  you  any  other  home,  or  claim  any 
other  home  or  residence  than  in  the  city  of 
Beno?    A.  Na" 

Following  this,  the  court  interrogated  as 
follows: 

"Q.  Do  you  own  any  property  in  Reno?  A. 
No.  Q.  In  the  state  of  Nevada?  A.  No.  Q. 
Have  you  any  business  or  profession  or  any- 
thing that  engages  your  attention  here  at  the 
S resent  time  or  since  yon  have  been,  here?  A 
To ;  I  simply  live  here." 

On  b^ng  further  Interrogated  by  her  at- 
torney she  testified: 

"Q.  Just  one  qnestion:  Tour  income  is  deriv- 
ed from  what  source  principally,  Mrs.  Merritt? 
A.  Several  mortgages,  and  some  bonds.  Q.  And 
some  stocks?  A.  Bonds.  Q.  And  when  you 
have  l>een  in  New  lork  and  other  sections  of 
the  country,  where  have  you  lived,  at  hotels,  or 
have  you  had  a  home?  A.  I  have  lived  at  hotels 
always." 

Whatever  may  have  been  in  the  mind  of 
tbe  trial  court  from  which  he  could  arrive 
at  tbe  conclusion  that  there  was  a  lack  of 
Jurisdictional  facts  presented,  the  record  fails 
to  disclose  other  than  a  bona  fide  residence 
within  tbe  jurisdiction.  Tbe  trial  court  ap- 
parently took  the  witness  In  hand,  and  her 
answers  in  response  to  his  Interrogatories 
were  to  tlie  effect  that  she  lived  at  a  hotel  in 
the  dty  of  Reno ;  that  she  owned  no  proper- 
ty in  Washoe  county  nor  at  any  other  place 
within  the  state.  Neither  of  these  fiicts 
would  to  our  mind  indicate  anything  militat- 
ing against  the  bona  fides  of  her  residence 
within  the  state.  The  time  was  wb»i  hotels 
and  inns  were  not  regarded  as  permanent 
places  of  abode,  but  In  this  modem  day  and 
age  no  such  intimation  or  presumption  is 
justified.  So  far  as  the  showing  made  In  the 
court  below  was  concerned,  tbe  facts  dis- 
closed were  suffident,  in  our  judgment  to 
warrant  the  court  in  assuming  jurlsdlctloD 
and  rendering  the  decree  prayed  for.  Both 
parties  were  before  the  conrt  Service  of 
summons  was  made  within  the  county.  The 
facts  presented  in  the  court  below,  as  dis- 
dosed  by  the  record,  sustained  the  allega- 
tions in  the  complaint  of  appellant  and  it  Is 
our  judgment  that  the  court  should  have  as- 
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Bumed  ]arisdl<:tlon  and  ehould  have  rendered 
tbe  decree  of  dlyorce. 

In  the  case  of  Asplnwall  t.  AqtinwaU,  su- 
pra, we  reasserted  tbe  rule  that  the  qnestioo 
of  residence  Is  one  that  may  depend  on  the 
act  and  intention  of  the  party  seeking  to  es- 
tablish the  same. 

"Diere  was  nothing  disclosed  by  tbe  testi- 
mony of  the  appellant,  neither  was  there  any- 
thing Indicated  by  her  acts  or  conduct,  as  we 
find  them,  that  would  go  to  say  that  her  resi- 
dence in  the  county  was  other  than  bona 
fide,  and  certainly  nothing  tojoatify  an  In- 
ference contra. 

Tbe  Judgment  of  tbe  lower  court  Is  re- 
versed, with  Instructions  to  that  tribunal  to 
eater  the  decree  of  divorce  as  prayed  for. 

It  Is  so  ordered. 

OOUBttAN  and  SANDERS,  33.,  ooncar. 


PARKER  V.  DB  BBRNARDI.    (No.  2242.) 
(Supreme  Court  of  Nevada.    May  8,  1917.) 

1.  Maskiaoe  «s>20(2)  —  CoiacoiT-IiAW  Mak- 

■lAOB. 

As  tbe  common  law  prevails  in  Nevada  with 
reference  to  the  marriage  relation,  that  relation 
may  be  formed  by  wonb  of  present  assent,  and 
without  the  interposition  of  any  person  lawfully 
anthorized  to  solemnise  marriage,  or  to  join 
persons  in  marriage. 

[Ed.   Note.— For  other  cases,   see  Marriage, 
Cent.  Dig.  1 18.] 

2.  Tbial  «=>2S3(8)— Coiacon-IiAW  Mabbiaqe 

—Instruction. 
In  an  action  for  restitntion  of  real  proper- 
ty, in  which  the  defendant  alleged  that  he  was 
the  plaintiif's  husband  and  that  -the  property 
was  community  property,  an  instruction  that,  as 
the  relationship  existing  between  the  parties  in 
another  state  prior  to  their  taking  np  their 
abode  in  Nevada  was  illicit  and  meretricious, 
that  relationship  must  be  by  the  jury  presumed 
to  continue  illicit  and  meretricious  throughout 
iH  the  time  plaintiff  and  defendant  continued 
to  live  together,  unless  by  a  preponderance  of 
proof  a  valid  marriage  contract  was  actually 
made  and  actually  entered  into  between  the  par- 
ties within  Nevada,  was  erroneous,  as  taking 
all  force  and  effect  from  evidence  in  the  case 
tnding  to  establish  a  marital  relation  between 
the  parties  during  their  residence  in  Nevada. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  620.] 

3.  Mabxiagb  «s»40(4)  —  Cokmon-Law  Mas- 

BIAOK  —  PRESVlifTIONS     AHD     BCROEN      07 

Psoor. 
Where  cohabitation  between  man  and  woman 
was  illicit  in  the  beginning,  though  burden  of 
proof  is  upon  those  asserting  a  valid  marriage, 
there  is  no  presumjttion  that  the  relationship 
continued  to  be  illicit,  it  being  a  matter  of  proof, 
lad  not  of  presumption,  and  a  valid  marriage 
under  the  common  law  may  be  shown  by  proof 
that  the  parties  sustained  toward  each  oUier  the 
relation  of  husband  and  wife  after  the  impedi- 
ment to  their  marriage  had  been  removed ;  the 
'  onljr  presumption  to  be  indulged  in  being  in  fa- 
vor of  a  valid  marriage,  whi(m  may  be  based  on 
continuous  cohabitation  alone. 

[Gd.   Note.— For  other  cases,   see   Marriage, 
Cent  Dig.  {§  61,  62.] 


4.  Marbiaoe  «s»61— CouKoir-I/Aw  Mabbiaoe 

— QtlBBTION  FOB  JUBT. 

While  prostitution  or  immorality  might  mil- 
itate against  the  presumption  of  a  legitimate 
common-law  marriage,  such  facts  are  for  the 
jury  to  consider  under  proper  instructions,  since, 
even  though  tbe  woman  were  a  prostitute,  if  a 
marriage  of  the  highest  and  most  sacramental 
order  had  been  performed  between  tbe  parties, 
it  would  have  bad  no  more  binding  effect  than 
a  common-law  marriage  per  verba  de  pnesenti, 
actually  consummated. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  I  90.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Thomas  F.  Moran,  Judge. 

Action  by  Constance  B.  Parker  against 
Rick  De  Bernard!.  From  a  Judgment  for 
plaintiff,  and  an  <M^er  denying  a  motion  for 
a  new  trial,  dtfendant  appeals.  Reversed, 
with  instructions  to  grant  a  new  triaL 

James  T.  Boyd  and  Roy  W.  Stoddard,  both 
of  Reno,  for  appellant  M.  B.  Moore,  of 
Reno,  for  respondent 

McCABBAN,  C.  J.  Some  time  during  the 
year  1899  the  appellant,  Rick  De  Bernardl, 
and  respondent,  who  In  this  action  styles  her- 
self "Constance  E.  Parker,"  took,  up  life  to- 
gether In  the  city  of  San  Francisco,  state  of 
California.  Respondent  was  at  that  time, 
according  to  the  record,  the  wife  of  one  Par- 
ker. She  was  then  conducting  a  place  of  busi- 
ness in  the  city  of  San  Francisco.  Appellant 
testifies  that  it  was  a  rooming  house;  re- 
spondent unblushingly  declares  it  was  a 
house  of  prostitution.  Some  time  during  the 
year  1900  respondent  here  secured  a  decree 
of  divorce  from  her  former  husband,  Parker.  . 
Following  this,  appellant  contends  and  tes- 
tifies that  they  agreed  to  live  as  man  and 
wife.  The  agreement  In  this  respect,  if  such 
there  were,  was  after  the  granting  of  the 
interlocntory  decree  of  divorce  by  the  Cali- 
fornia court,  arid  Iwfore  respondent  had  se- 
cured her  final  decree  from  that  tribunal. 

In  3\iae,  1904,  respondent  came  to  Reno, 
Nov.,  and,  as  far  as  we  are  able  to  learn 
from  the  record,  immediately  entered  into 
the  business  of  conducting  a  house  of  prosti- 
tution in  the  restricted  district  of  that  city 
under  the  name  of  "Haael  Ward."  In  the 
year  1906  appellant  dlsiMsed  of  bis  business 
in  San  Francisco  and  came  to  Reno,  Nov.; 
and,  from  all  that  we  can  learn,  the  relation- 
ship that  had  theretofore  existed  between  ap- 
pellant and  respondent  continued.  Some 
time  during  the  year  1906  appellant  pur- 
chased, in  his  own  name,  a  tract  of  land  west 
of  the  dty  of  Reno,  and  within  tbe  year  fol- 
lovvlng  constructed  on  this  tract  a  house 
which  has  since  borne  the  name  of  "Rick's 
Resort"  or  "Rick's  Roadhouse."  In  the  con- 
struction and  furnishing  of  this  house  many 
thousands  of  dollars  appear  to  have  been  ex- 
pended. During  the  year  1908  appellant 
made  a  deed  conveying  the  premises  to  Con- 
stance E.  Parker. 


4t=>For  other  casm  see  same  topic  and  KST-KDMBER  In  all  Ker-Numbersd  Digests  and  Indez^^-^ 
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Thla  action  was  commenced  in  the  lower 
court  by  respondent,  under  the  name  bf  Con- 
stance E.  Parker,  for  the  restitution  of  the 
premises  and  for  damages  for  rental  an'd 
profits  thereof.  Appellant  here,  defendant  in 
the  court  below,  by  way  of  answer  and  de- 
fense, alleged  that  the  parties  were  husband 
and  wife,  and  that  the  plaintiff's  nam^  was 
Constance  De  Bernardl;  that  the  deed  from 
appellant  to  respondent  was  without  con- 
sideratioo ;  and  that  the  property  In  question 
was  community  property.  A  verdict  being 
rendered  in  favor  of  plaintiff,  an'd  an  order 
denying  a  new  trial  being  entered,  appeal  is 
taken  from  the  Judgment  and  order. 

Many  assignments  of  error  are  submitted 
to  this  court  for  consideration ;  but,  in  view 
of  the  Issues  presented,  we  shall  confine  our- 
selves to  the  alleged  error  of  the  trial  court 
in  giving  certain  instructions  to  the  Jury. 
The  instructions  complained  of  read : 

"The  court  instructs  the  jury  that  marriage 
may  be  implied  or  inferred  from  cohabitation, 
when  the  cohabitation  is  not  Ulicit  in  its  origin ; 
general  reputation  among  the  acquaintances  of 
the  parties;  their  treatment  of  each  other; 
their  speaking  of  and  addressing  each  other  as 
husband  and  wife;  acts,  sayings,  and  conduct 
which  have  a  natural  tendency  to  show  the  ex- 
istence of  the  marriage  relation. 

"You  are  instructed  that  cohabitation,  illicit 
in  its  origin,  is  presumed  to  be  of  that  charac- 
ter, unless  the  contrary  be  proved,  and  cannot 
be  transformed  into  matrimony  by  evidence 
which  falls  short  of  establishing  the  fact  of  an 
actual  contract  of  marriage.  Such  contract  may 
be  proved  by  circumstances,  but  they  must  be 
such  as  to  exclude  the  inference  or  presumption 
that  the  former  relation  continued,  and  satisfac- 
torily prove  that  it  had  been  changed  into  that 
of  actual  matrimony  by  mutual  consent. 

"7ou  are  further  instructed  that,  if  you  find 
from  the  evidence  that  the  plaintiff  had  another 
husband  living  at  the  time  the  plaintiff  and  de- 
fendant commenced  to  cohabit  and  occupy  the 
same  room  in  the  city  of  San  Francisco,  and 
that  the  relation  of  the  plaintiff  and  defendant 
continued,  without  any  change  in  the  condition 
or  cohabitation  of  the  parties,  and  that  their  dec- 
larations as  to  their  being  married  and  being 
husband  and  wife  referred  to  their  cohabitation 
in  San  Francisco  and  at  a  time  when  they  could 
not  lawfully  marry,  and  not  to  any  marriage  con- 
tracted after  the  plaintiff's  divorce  from  her  for- 
mer husband,  Parker,  then  you  should  find  that 
there  was  no  marriage  between  plaintiff  and 
defendant. 

"You  are  further  instructed  that,  unless  you 
find  that  the  marriage  was  in  fact  entered  into 
and  consummated  between  the  plaintiff  and  the 
defendant  in  conformity  with  the  provisions  of 
the  laws  of  the  state  of  California,  as  herein- 
before defined,  and  proved  In  this  case  that  the 
marriage  testified  to  have  existed  between  the 
plaintiff  and  defendant  in  the  state  of  Califor- 
nia, does  not  constitute  a  valid  marriage,  and 
that  no  obligations  can  be  held  to  exist  between 
the  plaintiff  and  defendant  from  such  relations 
in  that  state,  and  that  such  relations  were  ui 
fact  illicit  and  meretricious,  and  are  presumed 
by  law  to  have  continued  to  be  so  illicit  and 
meretricious  throughout  all  the  time  plaintiff 
and  defendant  continued  their  relations  to  each 
other,  unless  the  proof  shows  by  a  preponder- 
ance thereof  and  to  your  satisfaction  that  a  val- 
id marriage  contract  was  made  and  entered  into 
between  the  plaintiff  and  defendant  in  the  state 
of  Nevada." 


[1]  We  dwdl  espedally  upon  what  we 
deem  to  be  the  error  In  the  last  paragraph  of 
the  instructions  quoted.  In  the  flr«t  place, 
under  the  law  of  this  state  as  it  baa  been 
construed  by  this  court,  it  is  not  neceasary, 
in  order  to  constitnte  a  valid  marriage,  that 
any  ceremony  should  be  i)erfonned  by  any 
person,  or  any  ceremony  had  before  any  per- 
8<m.  This  court,  in  the  case  of  State  v. 
Zichfeld,  23  Nev.  301,  46  Fac.  802,  84  L.  R. 
A.  784,  62  Am.  St  Rep.  800,  set  this  question 
at  rest,  and  held  that,  as  the  common  law 
prevails  In  this  state  with  reference  to  the 
marriage  relation,  that  relation  may  be  form- 
ed by  words  of  present  assent,  and  without 
the  interposition  of  any  person  lawfully  an- 
thorlzed  to  solemnize  marriage  or  to  Join 
persons  in  marriage. 

It  must  be  borne  in  mind  that  the  defenae 
Interposed  by  appellant  here  In  the  court  be- 
low was  the  marriage  relation  existing  be- 
tween hlmsdf  and  plaintiff,  and  his  right  to 
possession  of  the  premises  in  question  was 
based  primarily  upon  the  fact,  as  alleged, 
that  the  property  was  the  result  of  the  Joint 
tSorta  of  the  parties.  The  court  by  this  last 
instruction  told  the  Jury  in  effect  that,  inas- 
much as  the  relationship  existing  between 
the  parties  in  the  state  of  CaUfomla  prior 
to  their  taking  up  their  abode  in  this  state 
was  illicit  and  meretricious,  that  relation- 
ship must  be  by  the  jury  presumed  to  cmi- 
tlnue  Illicit  and  meretricious  throughout  all 
the  time  plaintiff  and  defendant  continued  to 
live  together,  tmless  by  a  preponderance  of 
proof  a  valid  marriage  contract  was  actually 
made  and  actually  entered  into  between  the 
parties  within  this  state.  The  foroe  and  ef- 
fect of  the  language  of  the  trial  court,  broad 
and  sweeping  as  It  is,  was  probably  lost 
eigbt  of  by  the  court,  itself ;  otherwise.  It 
would  not  have  been  couched  in  sudi  lan- 
guage. The  Illicit  and  meretricious  nature 
of  the  relationship  of  the  parties  in  the  state 
of  California  must  under  this  instruction  be 
presumed  by  the  jury  to  continue,  unless  the 
proof  established  a  valid  marriage  contract 
made  and  entered  Into  between  plaintiff  and 
the  defendant  in  the  state  of  Ifevada.  In- 
deed, if  this  Instruction  were  given  its  fall 
force  and  effect — and  the  Jury  is  presumed  to 
give  full  force  and  effect  to  every  instruction 
of  law — a  marriage  ceremony  performed  be- 
tween these  parties  in  the  most  sacred  taber- 
nacle, by  the  highest  prelate  of  some  consti- 
tuted churdi,  under  license  Issued  in  con- 
formity to  statute,  would  be  unavailing,  if 
perchance  that  ceremony  were  performed  In 
a  state  other  than  Nevada.  Undoubtedly 
this  was  not  the  Intention  of  the  trial  court ; 
but  the  Instruction  was  given  to  the  Jury, 
and  we  have  no  right  to  say  that  the  Jury 
looked  upon  it  In  any  other  sense  than  that 
conveyed  by  the  specific  language  onployed. 

[2]  The  instruction  given  by  the  trial  court 
in  this  instance  to  our  mind  swept  away  tbe 
force  and  effect  of  all  of  the  evidence  in  this 
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Solng  to  establish  a  marital  relation  ex- 
;  between  the  parties.  But  it  did  more 
tliat.  It  struck  down  that  principle  of 
>f   -wrhlch  the  Jury  should  have  been  ad- 

by  proper  instruction,  and  which  prin- 

seems  to  have  been  deep-seated  in  the 
s  of  all  writers  and  Jurists  when  dealing 

matrimonial  relations  from  very  early 
3  in  the  law's  making..  "Semper  prse- 
tur  pro  matrlmonio^'  was  expressive  of 
ctrlne  In  the  early  writings  of  the  com- 

la.'w.  Indeed,  this  expression  we  find 
e  xise  of  in  all  the  ancient  discussions 
ins  upon  marriage  relation  to  such  an 
nt  that  it  gained  the  dignity  of  being 
led  a  maxim.    "Every  Intendment  of  the 

leans  to  matrimony,"  says  Mr.  Bishop 
lis  work  on  Marriage  and  Divorce.    Oon- 
Ing,  the  lefumed  author  observes: 
?hen  a  marriage  has   been  shown   in   evi- 
«,   whether  regular  or  Irregular,  and  what- 

the  form  or  the  proofs,  the  law  raises  a 
Ds  presumption  of  its  legality — ^not  only  cast- 
the  burden  of  proof  on  the  party  objecting, 
requiring  him  throughout,  in  every  particu- 
to  make  plain,  against  the  constant  pressure 
Ills  presumption,  the  truth  of  law  and  fact 
:  it  IS  illegal  and  void.  So  that  this  issue 
Qot  be  tried  like  the  ordinary  ones  which  are 
ipendent  of  this  special  presumption."  1 
hop  on  Marriage,  Divorce  and  Separation, 

tils  prescription  of  the  law  by  Mr.  Bishop 
08  we  will  later  have  occasion  to  dte,  sup- 
ted  by  eminent  writers  on  the  subject 
m  the  pioneer  days  of  the  common  law 
the  present  time. 

t  is  the  contention  of  respondent  in  the 
e  at  bar  that,  in  view  of  the  relationship 
sting  between  the  parties  in  the  state  of 
lifornia  prior  to  their  coming  into  this 
te,  this  instruction  was  properly  given, 
is  needless  to  observe  that  the  relatlou- 
p  of  the  parties  in  California,  at  least 
or  to  the  time  at  which  the  respondent 
"e  secured  her  final  decree  of  dissolution 
m  her  former  husband,  was  meretricious 
1  illicit.  Resijondent  contends  that  not 
:y  is  this  condition  presented  by  the  rec- 
I,  but  the  relationship  existing  between  the 
rties  is  made  further  illicit  by  reason  of 

>  habits  and  life  of  the  parties  themselves, 
this:    That  respondent,   while  living  In 

>  state  of  California,  and  indeed  during 
r  residence  in  Nevada,  was  for  a  part  of 
!  time,  at  least,  the  mistress  in  a  house  of 
jstitntion,  and  that  the  relationship  exlst- 
5  between  the  parties  was  nothing  more 
in  that  usually  existing  between  a  prosti- 
:e  and  her  paramour. 

Whatever  there  may  be  of  merit  in  the 
itention  of  respondent,  there  is  another 
ase  to  the  case  as  presented  by  the  record, 
d  one  which  appellant  here  was  entitled 
have  fully  considered  by  the  Jury  under 
Dper  instructions.  The  cohabitation  or  re- 
Jonshlp  entered  by  the  parties  in  the  state 
California  was,  according  to  the  testi- 
>Dy  of  appellant,  that  of  husband  and  wife. 
i  says  they  there  agreed  to  live  together 


as  such.  At  that  time  he  was  engaged  in 
the  hack  business  in  San  Francisco,  and  she 
conducted  a  rooming  house.  Whatever  the 
relationship  may  have  been  in  California,  it 
was  continued  after  the  parties  came  to  this 
state.  The  impediment  which  prevented  a 
legal  marriage  between  the  parties  in  Cali- 
fornia was  removed  after  the  final  decree  of 
divorce  was  granted  to  respondent  in  Cali- 
fornia and  after  they  had  taken  up  their 
abode  in  this  Jurisdiction. 

During  their  cohabitation  In  this  state, 
certain  things  appear  to  have  transpired  be- 
tween the  parties  which  to  our  mind  went  a 
long  ways  toward  establishing  the  marriage 
relation,  and  which,  were  it  not  for  the  er- 
roneous instruction,  the  Jury  would  undoubt- 
edly have  retarded  as  constituting  marriage 
between  the  parties.  The  parties  here  lived 
together  at  and  in  the  premises  here  in  ques- 
tion from  1907  until  1911.  A  daughter  of 
respondent  lived  with  them  during  a  part,  If 
not  all,  of  that  time.  During  a  part  of  the 
time,  an  adopted  infant,  Roy  De  Bemardi, 
was  maintained  and  cared  for  by  the  par- 
ties as  their  own  child,  at  and  in  the  premis- 
es in  question.  On  September  26,  1907,  ap- 
pellant and  respondent,  as  man  and  wife, 
executed  an  instrument  of  mortgage  to  the 
Washoe  County  Bank,  of  Reno,  Nov.,  by 
which  instrument  the  very  premises  here  in 
question  were  pledged  as  security  to  the 
bank  for  a  loan  of  $7,500,  and  to  which  in> 
struments  the  respondent  here  signed  her 
name  "Constance  De  Bemardi*';  and  the 
notarial  acknowledgment  to  the  Instrument 
recites  that: 

"On  the  26th  day  of  September,  in  the  year 
one  thousand  nine  hundred  and  seven,  *  •  • 
personally  appeared  Rick  De  Bemardi  and  Con- 
stance De  Bernard!,  his  wife,  known  to  me  to  be 
the  persona  described  in  and  who  executed  the 
foregoing '  instrument,  who  acknowledged  to  me 
that  they  each  executed  the  same  freely  and  vol- 
untarily and  for  the  uses  and  purposes  therein 
mentioned ;  and  the  said  Constance  De  Bemar- 
di was  by  me  made  acquainted  with  the  contents 
of  said  conveyance,  and  she  acknowledged  to 
me,  on  an  examination  apart  from  and  without 
the  hearing  of  her  husband,  that  she  executed 
the  same  freely  and  voluntarily,  without  fear 
or  compulsion  or  undue  influence  of  her  said 
husband,  and  that  she  does  not  wish  to  retract 
the  execution  of  the  same." 

On  January  4,  1908,  the  parties  here  ex- 
ecuted, as  man  and  wife,  another  mortgage, 
to  Frank  Bros.  Company,  a  corporation  of 
Washoe  county,  by  which  instrument  they 
pledged  certain  bar  fixtures  and  appliances 
in  the  saloon  known  and  called  "Rick's  Re- 
sort," and  other  personal  property  at  or 
about  the  same  place,  to  which  instrument  of 
mortgage  the  respondent  again  signed  her 
name  "Constance  De  Bemardi."  It  appears 
from  the  record  tliat  on  November  30,  1909, 
and  while  the  parties  were  living  together  at 
Rick's  Roadhouse,  or  Rick's  Resort,  respond- 
ent and  appellant  instituted  proceedings  in 
the  district  court  6f  Washoe  county  for  the 
adoption  of  a  child.  An  excerpt  from  the 
petition  of  the  parties  in  the  adoption  pro- 
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ceedlngB  Is  found  In  tbe  record  and  reads 
as  follows: 

"That  your  petitioners  are  anxious  and  de- 
sirous of  adopting  the  child,  Edwin  Baker  Free- 
man, as  their  own,  to  have  said  child  sustain 
toward  each  other  the  legal  relation  of  parent 
and  child,  and  said  child  to  have  all  the  rights, 
including  the  right  of  maintenance,  protection, 
education,  and  inheritance,  and  be  subject  to 
all  the  duties  of  that  relation,  and  that  the  nat- 
ural parents  of  said  child  be  relieved  of  all 
parental  duties  toward  and  all  responsibilities 
for  said  child  and  have  no  right  over  him." 

And  another  excerpt  from  the  same  instru- 
ment reads: 

"We  promise  and  agree  to  properly  raise,  edu- 
cate, maintain,  and  care  for  the  said  Edwin 
Baiter  Freeman  as  our  own  child,  and  to  al- 
ways keep  him  In  the  best  of  surrounding  and 
the  best  of  associations  and  to  comply  with  the 
adoption  laws  of  the  state  of  Nevada  in  each 
and  every  respect." 

To  this  Instrument  we  find  respondent  and 
appellant  •  signing  their  respective  names 
"Blck  De  Bemardl"  and  "Constanoe  De 
Bemardl."  Pursuant  to  the  proceedings  for 
adoption '  of  the  child,  It  appears  that  the 
district  court  granted  the  prayer  of  the  pe- 
titioners, and  the  child  was  thereafter 
known  as  "Roy  De  Bemardl."  A  significant 
thing  appears  in  the  record  In  connection 
with  this  adoption  proceedings,  in  the  form 
of  a  post  card,  which,  according  to  the  tes- 
timony of  respondent,  was  mailed  by  her  at 
Stanwood,  Wash.,  while  she  was  visiting 
with  her  relatives  at  that  place,  on  which 
post  card,  addressed  as  it  .is  to  "Mr.  R.  De 
Bemardl,  Reno,  Nevada,  Box  132,"  we  find 
the  salutation,  "Dear  Papa."  Then,  follow- 
ing a  scribble,  which  according  to  the  testi- 
mony of  respondent  was  made  by  the  child, 
we  find  the  words  "Love,  Roy." 

It  appears  that  in  1908  the  parties  visited 
the  home  of  the  parents  of  respondent  in  the 
state  of  Washington;  that  on  the  occasion 
of  their  visit  to  her  father's  hom6  there  was 
a  family  gathering,  at  which  respondent's 
father,  step-mother,  brothers,  and  other  mem- 
bers of  her  immediate  family  were  present. 
Testifying  as  to  this  incident,  respondent 
says: 

"Q.  Who  introduced  Bick  to  the  other  mem- 
bers of  the  family?  A.  Well,  I  guess  I  did. 
Q.  How  did  you  introduce  him?  A.  As  my  hus- 
band. Q.  As  your  husband?  A.  Yes,  sir.  Q. 
And  if  I  understand  you  correctly,  you  agreed 
here  to  go  up  there  and  just  be  husband  and 
wife  for  that  trip,  is  that  right?  A.  We  didn't 
say  just  for  that  trip;  we  didn't  say  anything 
about  that.  I  just  agreed  to  introduce  him  as 
my  husband  to  my  folks;  but  I  told  him  that  he 
couldn't  come  along  up  to  my  folks,  that  we 
would  go  along  to  Seattle  together,  but  that  I 
couldn't  take  him  home.  He  said,  'Well,  you 
can  introduce  me  as  your  husband.  So  that  is 
bow  it  came  that  I  took  him  along.  Q.  Well, 
did  you  agree  while  you  were  there  to  act  as 
man  and  wife,  or  to  live  as  man  and  wife?  A. 
That  was  all,  just  what  I  told  you,  that  we 
agreed  to  do.  Q.  And  you  did  live  there  as 
man   and   wife,  did   you  not?     A.  Under  that 


agreement,  just  what  you  heard  me  say.  Q. 
Did  you  live  at  your  father's  house  in  Wash- 
ington wiUt  the  defendant  here,  Rick  De  Ber- 
nard!, as  man  and  wife!    A.  Tes." 


From  the  testimony  of  the  witness  V 
Caughlin,  the  party  from  whom  the  prei 
here  in  question  were  puitihased,  and 
lives  in  the  neighborhood  of  the  place  b 
as  Rick's  Boadhouse,  we  find  that  on  tb 
casion  when  tbe  witness  first  met  ics] 
ent  it  was  on  the  introductim  of  appc 
at  the  roadhouse,  and  on  that  occaaloi 
pellant  introdux:ed  respondent  aa  bis 
From  the  testimony  of  the  witness  F 
D.  King,  the  attorney  who  conducted 
adoption  proceedings  in  the  district  cout 
learn  that,  on  the  occasion  of  those  pro 
ings  respondent  gave  the  witness  to  n 
stand  that  she  was  tbe  wife  of  Rick  De 
nardL 

From  the  record  as  it  is  made  in  the  1 
court  it  would  appear  that  tbe  respoi 
here  passed  and  transacted  business 
was  known  by  several  names.  On  som 
casions  she  was  "Hazel  Ward";  on  o 
she  was  "Constance  E.  Parker";  an 
still  other  times  she  was  "Constance  I 
Bemardi."  When  it  suited  her  conven 
In  negotiating  a  loan  with  the  Washoe  ( 
ty  Bank,  she  was  "Constance  De  Berne 
the  wife  of  appellant  When  it  suite* 
convenience  in  the  adoption  of  a  child 
was  "Constance  De  Bemardi,"  and  the 
of  her  adoption  was  named  after  appe! 
When  it  suited  her  convenience,  she  too! 
pellant  into  the  sacred  presaace  of  he 
ther's  home,  and  there,  surrounded  by 
relatives  in  the  family  circle,  she  intro<j 
this  appellant  as  her  husband  and  lived 
him  under  her  father's  roof  as  man  and 
When  it  suited  her  convenience,  she 
trifled  with  tbe  most  sacred  sentimeni 
love,  and  guided  the  baby  hand  of  the 
of  her  adoption  in  addressing  appellai 
"Papa." 

All  of  these  drcumstances  and  condl 
were  presented  to  the  Jury  by  tbe  evi( 
adduced  at  the  trial  Bnt  the  trial  ecu 
its  Instruction  to  the  Jury,  swept  away  i 
these  matters  from  their  consideration  I 
statement  of  the  law  wherein  it  declared 
inasmuch  as  the  relationship  exisUnf 
tween  appellant  and  respondent  in  tbe 
of  California  was  illicit  and  meretric 
therefore  the  law  presumed  that  this  c 
tion  continued  illicit  and  meretricious,  u 
the  proof  showed  by  a  preponderance  t 
of  that  a  valid  marriage  contract  was  j 
and  entered  into  between  the  parties  ii 
state  of  Nevada. 

[3]  Respondent  here  contends  that  th 
lationship  of  these  parties,  even  conct 
an  agreement  of  marriage  entered  int 
California,  was  at  that  time  and  in 
state  not  only  illicit  and  meretricious, 
adulterous;  hence  the  court  was  jas< 
in  asserting  the  law  to  be  as  he  stated 
his  instructions.  In  other  words,  it  is 
contention  of  respondent  that  the  agree: 
by  the  parties,  if  such  there  were,  to 
together  as  man  and  wife,  was  made 
state  and  at  a  time  where  and  when,  by 
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son  of  tbe  impediment  then  existing  with  ref- 
erence to  respondent,  snch  marriage  was  In- 
valid ;  and  being  invalid,  and  there  being  no 
subsequent  agreement  to  live  together  as  man 
and  wife  after  the  Impediment  had  been  re- 
moved, the  relationship  between  the  parties 
continued,  as  In  the  first  Instance,  to  be 
meretricious  and  illicit.  Sudi  contention  is 
not  supported  by  the  great  weight  of  author- 
ity. 

In  the  very  early  case  In  England  entitled 
Campbell  v.  Campbell,  Law  Rep.  1  H.  L.  Sc. 
182,  subsequently  referred  to  as  the  "Bread- 
albane  Case,"  the  House  of  Lords  adjudged 
that,  notwithstanding  the  fact  that  in  the 
beginning  the  relationship  existing  between 
the  parties  was  adulterous,  yet  a  legal  mari- 
tal relation  commenced  as  soon  as  the  par- 
ties were,  by  the  removal  of  the  impediment, 
made  capable  of  contracting  marriage.  The 
ease  then  before  the  House  of  Lords  was  one 
in  which  a  married  woman  had  eloped  and 
lived  In  adultery  with  her  paramour.  Prior 
and  subsequent  to  the  death  of  her  husband, 
both  she  and  the  party  with  whom  she  had 
eloped  made  public  utterances  proclaiming 
that  they  were  married.  The  Breadalbane 
Case  Is  again  referred  to  by  the  House  of 
Lords  in  a  later  controversy  entitled  De 
Tlioren  v.  Attorney  General,  cited  In  volume 
1  of  the  Law  Reports,  Appeal  Cases,  H.  L. 
8c.,  at  page  686.  In  the  Breadalbane  Case 
above  referred  to,  Lord  Weetbnry  took  oc- 
casion to  remark: 

"There  is  nothing  to  warrant  the  proposition 
that  the  subseqaent  conduct  of  the  parties  shall 
be  rendered  ineffectual  to  prove  marriage  by 
reason  of  the  existence,  at  a  previous  period,  of 
some  bar  to  the  interchange  of  consent 

Continuing,  he  assumes  to  assert  the  rule 
that: 

"There  is  no  foundation  for  the  argument  that 
the  matrimonial  consent  must  of  necessity  be  re- 
ferred to  the  commencement  of  the  cohabitation. 
*  *  *  I  think  a  sounder  rule  and  principle  of 
law  •  *  •  that  you  mast  infer  the  consent  to 
have  been  given  at  the  first  moment  when  you 
find  the  parties  able  to  enter  into  the  contract." 

This  language  was  again  quoted  with  ap- 
proval in  the  X>e  Thoren  Case,  supra.  In  es- 
tablishing the  rule  applicable  to  such  caaea, 
Lord  Chelmsford  declared: 

"If  the  cohabitation  begins  in  an  illicit  in- 
tercourse, and  is  continued  after  the  bar  to  mar- 
riage (whatever  it  may  be)  is  known  to  be  re- 
moved, habit  and  repute  may  have  their  proper 
operation  upon  the  continuing  cohabitation, 
which  is  not  to  be  referred  to  the  original  intei^ 
course." 

Lord  Selbome,  in  addressing  himself  to 
the  subject  under  the  Scottish  law,  said: 

"It  is,  however,  an  error  to  suppose  that 
what  is  called  habit  and  repute  is  a  mere  ele- 
ment of  proof  directed  to  toe  establishment  of 
the  actual  constitution  of  marriage  at  some  mo- 
meat  of  time,  supposed  to  be  single  and  definite, 
thoagh  not  precisely  ascertained  by  such  mutual 
declarations  as  would  be  necessary  for  the  direct 
proof  of  a  marriage  per  verba  de  prssenti.  Con- 
sent to  be  married  persons  (it  matters  not  in 
what  manner  expressed,  or  whether  expressed  at 
til,  otherwise  than  tacitly,  rebos  et  ftictis)  is 
(11  that  it  is  necessary  to  infer  in  these  cases, 


from  habit  and  repute— the  mutual  consent,  and 
not  the  mode  of  declaring  or  interchanging  it, 
being  that  wbicli,  by  the  law  of  Scotland,  consti- 
tutes marriage." 

This  same  doctrine  was  referred  to  in  the 
early  case  of  Hyde  r.  Hyde,  8  Bradf.  (N.  Y.) 
509,  wherein  the  court  held  that,  where  the 
intercourse  had  been  in  the  inception  mere- 
tricious, there  must  be  evidence  to  show  that 
the  character  was  subsequently  changed,  but 
it  was  not  indispensable  to  prove  a  ceremoni- 
al marriage.  If  the  parties  by  their  conduct 
and  declarations  professed  to  be  bound  .by 
marital  ties,  and  thus  exhibited  the  continu- 
ation of  their  cohabitation  upon  a  different 
footing  from  what  it  had  formerly  been,  the 
conclusion  may  be  In  favor  of  marriage.  In 
the  case  of  Morris  ▼.  Davies,  5  CI.  &  Fin. 
163,  Lord  Lyndhurst,  speaking  of  the  consid- 
eration to  be  given  in  favor  of  marriage, 
said: 

"The  presuiaption  of  law  is  not  lightly  to  be 
repelled.  It  is  not  to  be  broken  in  upon  or 
shaken  by  a  mere  balance  of  probability.  The 
evidence  for  the  purpose  of  repelling  it  must  be 
strong,  distinct,  satisfactory,  and  condusive." 

Much  of  the  doctrine  asserted  by  the  early 
case  of  Campbell  v.  Campbell,  supra,  other- 
wise known  as  the  Breadalbane  Case,  has 
not  been  nnlversally  accepted  by  the  courts 
of  the  several  jurisdictions  in  the  Dnlted 
States,  but  In  the  case  of  Travers  v.  Reln- 
hardt,  205  U.  S.  423,  27  Sup.  Ct  663,  51  L. 
Eid.  866,  the  Supreme  Court,  speaking 
through  Mr.  Justice  Holmes,  quoted  approv- 
ingly from  the  decision  of  the  House  of  Lords 
in  that  case: 

"  *  *  *  That  cohabitation  as  husband  and 
wife  -is  a  manifestation  <tf  the  parties  having 
consented  to  contract  the  relationship  inter  se. 
It  is  a  holding  forth  to  the  world  by  the  manner 
of  daily  life,  by  conduct,  demeanor,  and  habit, 
that  the  man  and  woman  who  live  together  have 
agreed  to  take  each  other  in  marriage  and  to 
stand  in  the  mutual  relation  of  husband  and 
wife;  and  when  credit  Is  given  by  those  among 
whom  they  live,  by  their  relatives,  neighbors, 
friends,  and  acquaintances,  to  these  representa- 
tions and  this  continued  conduct,  then  habit  and 
repute  arise  and  attend  upon  the  cohabitation." 

The  Supreme  Court  of  the  United  States 
in  that  case  had  presented  to  It  facts  and 
circumstances  very  similar  to  those  present- 
ed by  the  record  in  the  case  at  bar,  and 
there,  as  here,  the  evidence  supporting  the 
marriage  relation  consisted,  among  other 
things,  In  the  act  of  the  parties  in  signing  a 
mortgage  as  husband  and  wife,  each  of  the 
parties  signing  the  surname  of  the  husband. 

In  the  case  of  OaU  v.  OaU,  114  N.  X.  109, 
21  N.  E.  106,  the  court  was  deaUng  with  a 
case  where  the  evidence  established  illicit  re- 
lations between  the  parties  on  the  occasion 
of  their  first  cohabitation,  and  where  In  the 
first  instance  nothing  in  their  conduct  or 
reputation  indicated  the  marriage  relation. 
jLiater,  however,  the  parties  lived  openly  to- 
gether as  husband  and  wife,  and  were  rec- 
ognized as  such  by  their  relatives  and  by 
parties  In  bunness  transactions.  The  court 
there  held  that,  even  though'  the  Intercourse       t 
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was  at  first  Illicit  and  was  not  then  accom- 
panied by  any  of  tbe  evidences  of  marriagie, 
yet  inasmuch  as  It  later  assnmed  a  matri- 
monial character  and  was  surrounded  by  tbe 
evidences  of  a  valid  marriage,  a  qnestlon  of 
fact  arose  for  the  determination  of  the  jury. 
It  was  for  the  Jury  to  weigh  the  presumption 
arising  from  the  meretricious  character  of 
the  relationship  In  its  origin,  with  a  pre- 
sumption arising  from  subsequent  acknowl- 
edgments, declarations,  repute,  etc.,  and  de- 
cide whether  all  of  the  circumstances  taken 
together  were  sufficient  evidence  of  marriage. 

It  will  be  observed  that  the  instruction 
here  complained  of  takes  from  the  Jury  a 
very  salient  rule  of  law,  that  has  found 
sanction  at  the  hands  of  most  eminent  au- 
thors, to  the  effect  that  every  intendment  of 
the  law  is  In  favor  of  matrimony,  and, 
wherever  there  is  room  for  a  presumption,  it 
operates  In  favor  of  a  valid  marriage.  Shep- 
nrd  V.  Carter,  86  Kan.  125,  119  Pac.  533,  38 
L.  K.  A.  (N.  S.)  568. 

Tbe  presumption  in  favor  of  a  valid  mar- 
riage has  been  declared  to  be  one  of  the 
strongest  known  to  tbe  law.  This  is  especial- 
ly true  where  by  the  declaration  of  the  par- 
ties such  marriage  has  been  asserted  or 
where  by  their  acts  or  conduct,  together  with 
their  continuous  cohabitation,  such  relation- 
ship has  been  established  to  their  friends, 
relatives,  and  associates.  This  presumption 
of  valid  marriage  is  one  which,  in  our  Judg- 
ment, may  properly  be  Indulged  In,  even 
though,  as  here,  tbe  circumstances  indicate 
Illicit  relations  la  the  first  Instance,  but 
where,  as  here,  the  parties,  after  the  removal 
of  the  impediment  by  which  their  relations 
were  made  illicit,  continued  to  cohabit;  and 
especially  is  this  presumption  to  be  indulged 
in  where,  as  In  the  case  at  bar,  we  find  the 
parties  transacting  business  as  husband  and 
wife,  and  otherwise  openly  and  publicly  de- 
claring tbelr  relationship.  To  this  effect  we 
find  the  very  recent  case  of  Haywood  v. 
Nichols,  89  Kan.  138,  160  Pac.  982;  and  to 
the  same  effect  are  the  cases  of  Shepard  v. 
Carter,  supra,  and  Schuchart  v.  Schuchart, 
61  Kan.  697,  60  Pac.  311,  60  L.  K.  A.  180,  78 
Am.  St.  Rep.  342.  In  a  leading  case  which 
deals  at  length  and  learnedly  with  the  sub- 
ject under  consideration,  wherein  the  courts 
of  New  Tork  had  occasion  to  pass  upon  a 
similar  question,  It  was,  as  we  think,  prop- 
erly held  that  the  common  law  presumes  mar- 
riage; that  is.  It  presumes  every  marriage 
legitimate  until  the  contrary  is  shown,  as  it 
presumes  every  man  innocent,  and  that  every 
man  obeys  the  mandate  of  the  law,  and  per- 
forms his  social  and  official  duties,  until  the 
contrary  is  shown.  Caujolle  v.  Ferrie,  23  N. 
T,  90. 

In  our  research  for  authority  on  the  sub- 
ject at  hand,  and  for  light  to  guide  us  in  the 
proper  interpretation  of  the  rule,  we  have 
found  no  Jurisdiction  tn  which  meretricious 
cohabitation  has  been  dealt  v^th  more  se- 
verely than  In  the-  courts  of  the  state  of  New 


York.  Bates  t.  Bates,  7  Mlsc  Bep.  647,  27 
N.  Y.  Supp.  872;  Foster  v.  Hawley,  8  Hua, 
68;  WUcox  v.  WUcox,  46  Hun,  32;  10  N.  Y. 
St  Rep.  746;  Chamberlain  v.  Chamberlain, 
71  N.  Y.  423.  The  tenor  of  the  decialoDs  In 
these  cases  is  to  the  effect  that.  If  the  cohabi- 
tation Is  meretricious  in  Its  origin,  its  cod- 
tlnuance  must  be  presumed  until  proof  of  a 
change  and  of  marriage.  Hence,  Mr.  Wat- 
tershall.  In  his  work  on  the  Iaw  of  Domestic 
Relations  In  tbe  State  of  New  York,  page 
13,  asserts  the  rule  as  established  In  New 
York  to  be  that  an  illicit  relation  between 
man  and  woman  is  presumed  to  continue  u 
sudt  It  will  never  ripen  into  marriage  until 
the  parties  by  a  new  agreement  make  the 
relation  matrimonial.  But,  notwithstand- 
ing the  earlier  cafies  as  reported  from  the 
several  courts  of  New  York,  which  to  a 
greater  or  less  extent  Bui^x>rt  this  rule,  and 
notwithstanding  tbe  apparent  tendency  of 
tbe  courts  of  that  Juriadlctlon  to  hold  rigldlj- 
to  such  a  doctrine,  we  find  what  we  deem  to 
be  a  more  modem  and  humane  rule,  and  in- 
deed one  which  to  our  mind  more  correctly 
conforms  with  the  spirit  of  the  common  law 
as  interpreted  by  the  earlier  writers,  asserted 
in  such  cases  as  Fenton  v.  Reed,  4  Johns.  (N. 
Y.)  62,  4  Am.  Dea  244,  and  Caujolle  v.  Fer- 
rie, siipra,  and  in  the  case  of  Hynes  v.  Mc- 
Dermott,  91  N.  Y.  4S1,  43  Am.  Rep.  677.  In 
the  latter  case,  the  Court  of  Appeals  of  New 
York  took  occasion  to  remark: 

"Tbe  presumption  of  marriage,  from  a  cohabi- 
tation, apparently  matrimonial,  is  one  of  tiK 
strongest    presumptions    known    to    die    law. 

*  ♦  •  The  law  presumes  morality,  not  im- 
morality;     'marriage,     and     not     concubinase. 

•  *  •  Where  there  U  enough  to  create  a 
foandation  for  the  presumption  of  marriaec,  it 
can  be  repelled  only  by  the  most  cogent  and  sat- 
isfactory evidence." 

And  in  that  case  we  find  the  learned  Jus- 
tice who  delivered  the  opinion  of  the  court 
quoting  with  approval  the  language  of  I^rd 
Lyndhnrst  In  tbe  case  of  Morris  v.  DavlM. 
supra.  In  the  case  of  Gall  v.  Gall,  supra, 
the  court,  dealing  with  the  question  of  pre- 
sumption in  such  matters,  stated  the  rule 
to  be  that,  where  it  la  admitted^  that  the  co- 
habitation of  the  parties  was  illicit  in  its 
origin,  the  presumption  is  that  it  was  con- 
tinuous, and,  before  it  can  be  characterized 
as  a  lawful  relation,  proof  is  required  of 
such  acts  and  circumstances  as  indicate  that 
the  relation  has  ceased  to  be  illicit  and  be- 
comes matrimony.    However  the  court  said: 

"It  is  sufBcient  if  tbe  acts  and  declarations  of 
the  parties,  their  reputation  as  married  people, 
and  the  circamstancca  surrounding  them  in  their 
daily  lives  naturally  lead  to  the  conclusion  that, 
although  they  began  to  live  together  as  man  and 
mistresa,  tbey  finally  agreed  to  live  together  as 
husband  and  wife." 

In  the  case  of  Tracy  v.  Frey,  95  App.  Div. 
679,  88  N.  Y.  Supp.  874,  tbe  matter  of  tbe 
application  of  the  rule  of  presumption  as 
It  has  been  applied  by  the  courts  of  the 
state  of  New  York  Is  gone  into  at  lengtb. 
Tbe  doctrine  asserted  in  tbe  case  of  Gall  v. 
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Gall,  supra,  we  find  approved  in  the  later 
<«se  of  In  re  TerwUU^r's  Estate,  63  Mlsa 
Rep.  479.  U8  N.  T.  Supp.  424.  In  the  latter 
case,  sanction  Is  given  to  the  principle  that 
even  where  the  relation  In  its  inception  was 
meretricious,  and  although  there  was  no 
proof  of  any  ceremonial  marriage  or  other 
contract  of  marriage  thereafter,  yet  subse- 
quent marriage  relation  may  be  presumed 
from  the  continued  cohabitation  and  from 
sach  acts  and  declarations  as  Indicate  the 
intention  of  the  parties  to  assume  the  leg^lti- 
mate  marital  status. 

Hoice  we  may  observe  that,  even  under 
the  rigid  rule  adhered  to  by  the  courts  of 
New  York,  the  instruction  here  given,  and 
which  Is  here  assigned  as  error,  would  not 
have  received  sanction.  Under  the  instruc- 
tion as  giten  by  the  trial  court  in  the  case 
at  bar,  nothing  short  of  a  prei)onderance  of 
the  proof  sustadning  a  valid  marriage  con- 
tract made  and  entered  Into  between  the 
parties  in  the  state  of  Nevada  would  sup- 
port the  existence  of  the  marital  relation. 
This  instruction,  in  the  way  in  which  it  was 
given,  took  from  the  Jury  the  long-establish- 
ed rule  of  presumption  in  favor  of  the  le- 
gitimacy of  the  marriage  relation.  But  It 
did  more  than  that ;  it  called  for  the  estab- 
lishment  by  a  preponderance  of  proof  of  the 
actnal  making  of  a  valid  marriage  contract 
by  and  between  the  parties  after  the  impedi- 
ment which  v;xlsted  with  reference  to  the 
respondent  here  bad  been  removed.  The  jury 
could  view  this  Instruction  in  no  other  Ught 
than  calling  for  proof  of  another  and  new 
agreement,  either  verbal  or  in  writing,  en- 
tered by  the  parties  after  they  came  to 
Nevada. 

We  have  referred  to  the  rule  asserted  by 
the  early  writers  upon  the  subject,  and  we 
find  this  supported  and  sustained  by  a  strong 
line  of  modern  authority.  We  think  a  cor- 
rect statement  of  the  rule  to  be  that,  where 
the  cohabitation  was  illicit  or  meretricious 
in  the  be^nning,  the  burden  of  proof  is  up- 
on those  asserting  a  valid  marriage,  never- 
theless there  is  no  presumption  that  the  re- 
lationship continued  to  be  illicit.  It  is  a 
matter  of  proof,  and  not  of  presumption, 
whether  the  relationship  continued  to  be  il- 
licit,^ or  whether  it  was  changed  to  a  I^^l 
and  moral  status ;  and  the  only  presimiption 
to  be  indulged  in  in  sacb.  matters  is  in  favor 
of  the  legitimacy  of  the  relationship.  More- 
over, we  are  of  the  opinion,  in  the  light  of 
what  we  deem  the  weight  of  recent  author- 
ity, that  the  rule  would  be  mor^  correctly 
stated  to  say  that,  although  cohabitation  be- 
tween a  man  and  woman  was  in  the  drst 
Instance  illicit  or  meretricious,  a  valid  mar- 
riage under  the  common  law  may  be  shown 
by  proof  that  the  parties  sustained  toward 
each  other  the  relation  of  husband  and  wife 
after  the  impedlm«it  to  their  marriage  liad 
been  removed.  This  doctrine  we  find  sup- 
ported by  eminent  authority.  Coad  v.  Goad, 
87  N«b.  200,  127  N.  W.  456;   Prince  r.  Sd- 


wards,  175  Ala.  532,  67  South.  714 ;  Drawdy 
V.  Hesters,  130  Ga.  161,  60  S.  B.  461,  16  L. 
R.  A.  (N.  a.)  190;  Darling  v.  Dent,  82  Ark. 
76,  100  S.  W.  747.  And  to  the  same  effect 
is  the  case  of  In  re  Fitzgibbons,  162  Mich. 
416,  127  N.  W.  813,  139  Am.  St.  Hep.  570. 

In  our  judgment,  the  language  of  the  trial 
court  as  used  in  this  instruction  conveyed 
an  erroneous  Impression  to  the  jury,  by  rea- 
son of  which  they  were  misled;  for,  even 
though  it  may  be  contended  for  as  a  proposi- 
tion of  law  that  where  at  the  inception  the 
relationship  is  illegal  or  illicit,  and  the  pre- 
sumption of  the  continuance  of  such  rela- 
tionship applies  until  there  is  a  change  In 
the  circumstances,  yet  even  then  and  under 
such  conditions  the  presumption  of  marriage 
is  warranted,  where  a  very  slight  change  is 
Indicated  by  the  habits  or  declarations  of 
the  parties.  Smith  v.  Smith,  84  Ga.  440,  11 
S.  £.  496,  8  L.  R.  A.  362.  Even  where  the 
only  proof  tn  the  case  ds  of  continuous  co- 
halktation,  the  jury  may  be  warranted  in 
Indulging  in  the  presumption  that  it  is  law- 
ful. But  where  to  this  is  added  some  af- 
firmative proof  of  the  parties  having  held 
themselves  out  as  husband  and  wife,  as  In 
the  case  at  bar,  it  adds  just  so  much  to  the 
force  of  the  presumption.  1  Andrews,  Amer- 
ican Law  (2d  Ed.)  §  486. 

In  the  case  of  Drawdy  v.  Hesters,  supra, 
the  question  was  considered  under  circum- 
stances presented  by  the  record  somewhat 
similar  to  the  matter  at  bar.  An  instruc- 
tion was  offered  containing  the  words: 

"I  charge  you  that  marriage  arises  and  exists 
in  contract,  and  it  needs  to  be  proved  as  other 
civil  contracts,  when  property  rights  are  involv- 
ed and  depended  upon." 

The  Supreme  Court  of  Georgia,  In  passing 
upon  the  proposed  instruction,  said: 

"The  use  of  the  words  'and  it  needs  to  be  prov- 
ed as  other  dvil  contracts'  is  rather  indefinite, 
and  tends  to  minimize  the  value  of  evidence  of 
general  repute  and  the  effect  of  parties  holding 
tbemaelrea  out  as  husband  and  vrife." 

In  the  case  of  Darling  v.  Dent,  supra,  the 
court  had  presented  to  it  the  case  of  a  mar- 
ried woman  having  separated  from  her  hus- 
band and  having  gone  into  a  foreign  state, 
there  cohabiting  with  the  man  Darling,  Qie 
cohabitation  continuing  for  some  time.  The 
impediment  to  a  legal  marriage  relation  with 
Darling  was  removed  only  by  the  death  of' 
her  husband.  The  court  took  occasion  to  re- 
mark that: 

"While  it  is  trae  that,  if  it  be  diown  that  the 
relations  between  Darling  and  Mrs.  Williams 
were  illicit  in  the  beginning,  the  burden  is  upon 
those  asserting  a  valid  marriage  agreement  to 
show  that  such  an  agreement  was  afterwards 
entered  into,  still  there  is  no  presumption  that 
the  relationship  continned  to  be  illicit.  It  is  a 
matter  of  proof,  and  not  of  presumption,  whether 
the  relationship  continued  to  be  illicit,  or  wheth- 
er it  waa  changed  to  a  legal  and  moral  status. 
Whatever  presumptions  are  indulged  are  in  fa- 
vor of  the  legitimacy  of  such  relationship." 

Supporting  this  doctrine  will  be  found  the 
very  recent  case  of  Davis  v.  Whltlock,  90  S. 
0.  233,  73  S.  B.  171.  Ann.  Cas.  IQISD,  538; 
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and  to  the  same  effect  Is  Adger  f .  Ackwman, 
U5  Fed.  124,  52  C.  G  A  568. 

The  courts  of  Maryland  have  held,  with  a 
uniformity  quite  unvarying,  that  there  can- 
not be  a  valid  marriage  without  a  religious 
ceremony.  Blchardson  v.  Smith,  80  Md.  89, 
30  Atl.  568.  Notwithstanding  this,  we  find  In 
the  early  case  of  Redgrave  v.  Redgrave,  38 
Md.  93,  the  court  recognized  the  doctrine 
that: 

"Where  parties  live  together  ostensibly  as  man 
and  wife,  demeaning  themselves  towards  each 
other  as  snch,  and  are  received  into  society  and 
treated  by  their  friends  and  relations  as  having 
and  being  entitled  to  that  Btatiia,  the  law  will, 
in  favor  of  morality  and  decency,  presume  that 
they  have  been  legally  married. 

In  support  of  this  proposition  the  court 
referred  to  the  cases  of  Hervey  v.  Hervey,  2 
W.  Bl.  877,  Goodman  v.  Goodman,  28  L.  J.  Ch. 
1,  and  JeweU  v.  Jewell,  1  How.  219, 11  L.  Ed. 
108.  In  referring  to  the  usual  manner  of 
proof  by  which  the  marital  status  might  be 
established,  the  court  reaffirmed  the  law  as 
pronounced  in  Boone  v.  Purnell,  28  Md.  607, 
92  Am.  Dea  713,  to  the  effect  that : 

"The  most  usual  way  of  proving  marriage,  ex- 
cept in  actions  for  criminal  conversation  and 
in  prosecntiobs  for  bigamy,  is  by  general  repu- 
tation, cohabitation,  and  acknowledgment" 

The  Supreme  Court  of  Colorado,  in  the 
case  of  Henry  v.  McNealey,  24  Colo.  458,  50 
Fac.  37,  quoted  approvingly  from  Bishop  on 
Marriage  and  Divorce  to  the  eifect  that: 

"When  a  man  and  woman  are  living  together 
in  apparent  matrimony,  so  that  they  are  accept- 
ed by  the  community  as  husband  and  wife,  they 
are  presumed,  in  the  absence  of  counter  pre- 
sumptions or  proofs,  not  to  be  violating  the  due 
order  of  society  and  breaking  the  law,  but  to  be 
in  fact  married." 

Continuing,  the  court  said: 

"This  presumption,  it  will  be  seen,  is  founded 
upon  the  maxim  that  fraud  and  covin  are  not 
generally  presumed ;  the  presumption  of  the  law 
beings  usually  in  favor  of  honesty  and  morality." 

[4]  Counsel  for  respondent  contends  that, 
whatever  cohabitation  there  might  have  been 
by  the  parties  in  this  state,  sudi  can  raise 
no  presumption  of  common-law  marriage,  and 
that  their  cohabitation  in  this  state  was  not 
such  as  the  law  requires  to  raise  that  pre- 
sumption; and  In  this  respect  much  stress 
Is  laid  upon  the  fact  that  the  re^wndent  con- 
ducted a  house  of  prostitution  In  Reno  and 
resided  therein  at  times.  We  are  not  unmind- 
ful of  the  facts  presented  by  the  record  as  to 
the  private  life  of  both  of  the  parties  to  the 
controversy.  We  know  of  no  rule  of  law,  at 
least  none  such  as  would  be  applicable  here, 
that  would  prevent  a  prostitute  from  inter- 
marriage with  her  paramour.  Certainly,  If 
under  such  conditions  marriage  were  not 
performed  by  the  usual  and  ordinary  cere- 
mony, it  might,  by  reason  of  the  conduct  of 
the  parties,  require  a  higher  degree  of  proof. 
A  jury  Impaneled  to  determine  the  question 
of  the  marriage  status  of  the  parties  should 
be  permitted  to  consider  the  evidence  under  a 
correct  rule  of  law ;  and  while  prostitution 
or  immorality   might   militate  against   tbe 


presnmption  of  legitimacy,  neverthtilesa  mA. 
is  for  the  Jury  to  consider  under  proper 
guidance.  There  was  evidence  In  this  case 
going  to  establish  a  mode  of  life  which.  If 
taken  alone,  would  not  be  conducive  to  the 
presumption  of  a  marriage  relation ;  bat,  on 
the  other  hand,  there  was  evidence  of  co- 
habitation, coupled  with  utterances  and  dec- 
larations by  tbe  pari^es  at  times  far  remote 
from  the  occasion  of  any  oontrovvray.  Ilie 
instruction  of  tbe  court  deprived  appellant 
of  the  force  and  effect  of  this  evidence. 

Speaking  on  the  subject  of  the  proof  nec- 
essary to  establish  tbe  marriage  rdatloa 
where  tbe  same  la  claimed  per  veilMi  de 
prsesenti,  the  Supreme  Court  of  tbe  United 
States,  In  the  case  of  State  of  Maryland  v. 
Baldwin  et  aL,  112  U.  S.  490,  5  Snp-  Ct.  278, 
28  L.  Ed.  822,  speaking  through  Mr.  Justtce 
Field,  gave  expression  to  a  principle  of  law 
which  we  deem  quite  applicable  to  the  matter 
at  bar;  and  in  that  respect  the  court  held 
that,  to  meet  the  considerations  of  public 
policy  In  such  matters,  public  reicognltion 
was  necessary ;  and,  exemplifying  this  prin- 
ciple, the  court  said : 

"And  it  may  be  made  in  any  way  which  can 
b«  seen  and  known  by  men,  such  as  living  to- 
gether as  man  and  wife,  treating  each  other  and 
speaking  of  each  other  in  the  presence  of  third 
parties  as  being  in  that  relation,  and  declaring 
the  relation  in  documents  executed  by  them 
whilst  living  together,  such  as  deeds,  wills,  and 
other  formal  instruments.  From  such  recogni- 
tion the  reputation  of  being  married  will  obtain 
among  friends,  associates,  and  acquaintances, 
which  is  of  itself  evidence  of  a  persuasive  char- 
acter." 

The  parties  are  not  here,  nor  were  they  in 
the  court  below,  on  trial  for  their  moral  con- 
duct ;  and  even  though  she  was  a  prostitute, 
as  she  declared  herself  £o  be,  if  a  marriage 
of  the  highest  and  most  sacramental  order 
had  been  performed  between  the  parties,  it 
would  have  had  no  more  binding  effect  than 
a  common-law  marriage  per  verba  de  prsesen- 
tl  actually  consummated.  If  in  this  union 
property  was  acquired  which  In  Its  nature 
was  community  property,  his  rights  therein, 
as  well  as  hers,  are  to  be  settled,  not  by  their 
moc&l  standing  in  the  community,  but  by  tbe 
law.  If  he  declared  her  to  be  his  wife  In  her 
presence  and  in  the  presence  of  others  on 
occasions  when  to  save  the  property  In,  ques- 
tion they  pledged  it  as  security  ft>r  a"  loan, 
and  if  she  on  sudi  occasions,  and  while  she 
lived  and  oAabited  with  him  on  the  premises, 
signed  such  mortgage  as  his  wife  and  with 
his  nam^  and  If  on  that  occasion  the  rela- 
tionship at  husband  and  wife  existed  be- 
tween them  under  the  common  law,  Is  the  re- 
lationship less  now  that  she  denies  such  be- 
cause by  so  doing  it  may  be  to  her  advantage? 
If  she  was  the  wife  of  appellant  when  tbey 
mutually  assorted  that  fact  in  the  giving  of 
a  diattel  mortgage  to  Frank  Bros.,  in  which 
instrument  other  property  than  the  Rick 
Boadhouse  was  pledged,  and  If  tb«i  they  de: 
clared  that  by  common  law  they  were  mar- 
ried, .when  did  tbe  common  law  become  insf- 
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tl-vo  as  btadlng  their  connubial  relations? 
a.1:  common  law  tlie7  were  man  and  wife 
'  trlie  purpose  of  adopting  a  child  and  glr- 
;  14:  the  name  which  each  declared  to  be 
slx-s,  are  they  now  less  man  and  wife 
Leu,  to  gain  possession  of  the  premises  In 
ilcb  for  years  they  cohabited,  one  of  the 
x-t:les  finds  It  more  adyantageoas  to  deny 
ctx    relationship? 

■A.^  we  Tlew  the  law  applicable  to  the  snb- 
stL,  interpreted  by  Jurists  and  text-writers 
[>ni  the  very  earliest  times,  as  well  as  imder 
e  present  and  more  modem  theory,  the  ap- 
^llant  here  was  entitled  to  have  the  facts 
Id  circumstances  presented  In  the  light  of  a 
fferent  Instruction.  The  Instruction  here 
>  111  plained  of  set  at  nanght  all  of  the  dr- 
■  Distances  arising  out  of  the  transactions 
liereln  the  parties  had  publicly  and  prlvate- 
'  recognized  each  other  as  husband  and  wife, 
ad  where  the  respondent,  In  transacting  bus- 
less  and  In  Invoking  the  power  of  the  courts 
1  times  past,  had  given  evidence  in  no  un- 
ertalu  way  that  she  was  the  wife  of  appel- 
mt.  The  error  complained  of  was  one  vital 
»  the  Issues. 

nrhe  order  appealed  from  Is  reversed,  with 
astructlons  to  the  lower,  court  to  grant  a 
ie-«e  trial.    It  Is  so  ordered. 

COLBMAM  and  SANDERS,  JJ.,  concur. 


WALKER  V.  WALKER.     (No.  2265.)  • 
(Supreme  Court  of  Nevada.    May  5,  1917.) 
L  Divorce  «=9249(1)— Disposition  or  Pbof- 

KKTT— StATDTK. 

The  power  of  the  court  given  by  Rev.  Laws, 
[  5841,  to  make  such  disposition  of  the  property 
af  the  parties  as  shall  appear  just  and  equita- 
ble in  granting  a  decree  of  divorce,  is  limited 
by  Const,  art  4,  §  31,  St.  1864-66,  c.  76,  and 
St.  1S73,  c.  119,  determining  the  property  rights 
of  husband  and  wife. 

[Ed.    Note. — ^For    other    cases,    see    Divorce^ 
Cent  Dig.  §{  701-703.] 

2.  DivoHCE  <8=>252— Disposition  of  Pbopbrtt 

— Statute— lifPLiiD  Rkpeai,. 
Rev.  Laws,  f  2106,  determines  the  rights  of 
the  parties  to  the  community  property  on  dis- 
solution of  the  marriage,  though  the  earlier 
statute,  section  5941,  empowering  the  court  to 
dispose  of  the  property  on  granting  a  divorce, 
has  not  been  amended  or  repealed  in  terms. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  »  713-715.] 

8.  DivoBCX  ®=>322  —  Efikot  on  Pbofebtt 

RioHTB— Statutes.  * 

Under  Const,  art.  4,  f  81,  St.  1864-65,  c  76, 
and  St.  1873,  c.  119,  fixing  the  property  rights 
of  husband  and  wife,  the  dissolution  of  the  mar- 
riage does  not  of  itself  operate  to  change  the 
property  rights. 

[Ed.    Note.— For    other    cases,    see   Divorce, 
Cent.  Dig.  {{  822-825.] 

4.  DivoBCB  «=3249(1)  —  PaoPBBiT  Riorts— 
PowEB  OF  CouBT— Wife's  Sepabate  Pbof- 
ebtt— Statute. 
The  declaration  of  Rev.  Laws,  §  2172,  that 
neither  husband  nor  wife  has  any  interest  In  the 
property  of  the  other,  is  subject  to  the  excep- 
tions of  section  2173,  allowing  dther  to  enter 


into  any  contract  with  the  other  subject  to  the 
general  rules  which  control  the  actions  of  par- 
ties occupying  relations  of  confidence  and  trust 
towards  ^ch  other,  and  under  the  latter  pro- 
vision, one  spouse  may  acquire  an  interest,  legal 
or  equitable,  in  the  separate  property  of  other 
which  the  court,  in  granting  a  divorce,  can  pro- 
tect under  section  5841. 

[E3d.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  701-708.] 

5.  DivoBCE  «=>249(l)  —  Pbopebty  Rights- 
Power  OF  CouBT— Right  of  Gvmrt  Pabtt 
—Wife's  Separate  Pbopebty. 
Where  a  husband  whose  wife  was  granted 
a  divorce  for  his  misconduct  had  settled  on  her 
at  the  time  of  the  marriage  property  of  the 
value  previously  agreed  on,  which  had  in  the 
meantime  enormously  increased  in  value,  and 
which  left  the  husband  without  property  of  his 
own,  the  court  can,  under  the  power  to  dispose 
of  the  property  as  shall  appear  just  and  equita- 
ble given  by  Rev.  Laws,  §  5841,  protect  any  equi- 
ty of  the  husband  in  such  property  notwithstand- 
ing his  guilt,  which  Is  only  one  of  the  factors 
to  be  considered  in  deterioining  the  property 
rights. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  701-703.] 

Appeal  from  District  Court,  Washoe  Coon- 
ty;  R.  C.  Stoddard,  Judge. 

Suit  by  Augusta  Elizabeth  Walker  against 
Chandler  Merrill  Walker  for  divorce.  From 
a  judgment  for  plaintiff  after  motions  to 
strike  the  answer  and  a  general  demurrer 
thereto  were  sustained,  defendant  appeals. 
Judgment  and  case  remanded  for  determina- 
tion of  the  property  rights  of  the  parties. 

Ayres  &  Oardtner,  of  Reno,  for  appellant 
C.  L.  Harwood,  of  Reno,  for  resp<mdent 

SANDERS,  J.  Augusta  Mlzabeth  Walker 
brought  her  suit  In  the  district  court  of  the 
Second  Judicial  district  of  the  state  of  Ne- 
vada, In  and  for  the  county  of  Washoe, 
against  her  husband,  Chandler  Merrill  Walk- 
er, for  a  divorce  on  the  ground  of  extreme 
cruelty.  Her  complaint,  after  charging  the 
defendant  with  numerous  cruelties.  Indigni- 
ties, and  gross  misconduct,  alleges: 

"That  there  has  been  no  issue  of  said  mar- 
riage, and  there  is  no  community  property; 
that  the  plaintiff  has  independent  means  suffi- 
cient for  her  own  8upi>ort,  and  does  not  desire 
any  alimony  from  the  defendant" 

The  answer  of  the  defendant  denies  the 
aots  of  cruelty  charged  in  the  complaint,  and, 
by  appropriate  language,  Justifies,  palliates, 
or  explains  his  own  conduct  by  charging  the 
plaintiff  with  various  acts  of  misconduct  as 
being  calculated  to,  and  which  did,  bring 
about  the  condition  of  which  plaintiff  com- 
plains; and  continues  as  follows: 

"Defendant  further  alleges:  That  about  two 
weeks  before  plaintiff  and  defendant  were  mar- 
ried and  after  they  bad  become  mgaged  to  be 
married,  the  father  of  plaintiff  came  to  defend- 
ant and  urged  him  to  make  a  marriage  settle- 
ment upon  the  plaintiff.  That  defendant  finally 
agreed  to  give  plaintiS  the  sum  of  fifty  thou- 
sand dollars  ($50,000),  which  was  about  one- 
third  of  all  the  property  defendant  had.  That 
pursuant   to   said    promise   defendant   gave   to 

Slaintiff,  shortly  after  their  marriage,  one  hun- 
red  shares  of  the  capital  stock  of  the  Canadian 


»For  (itlMr  «UM  M*  mm*  tople  and  KBT-MUMBBR  In  aU  Key-Numtiarad  Dlgeata  and  lodexM 
•Motion  tor  rehearing  filed  May  SI.  UlT. 


Digitized  by 


Google 


654 


194  PAOISIO  BBPOKTBB 


(Nei 


Ford  Compaay,  limited,  a  corporatitm  then 
and  still  conducting  an  automobile  factory  in 
Walkerville,  Canada.  That  at  said  time  said 
stock  was  worth  approximately  one  hundred 
dollars  ($100)  per  share,  or  ten  thousand  dollars 
($10,000).  That  it  has  rince  greatly  enhanced 
in  value,  and  that  it  is  now  worth  tlie  reason- 
able market  value  of  at  least  two  nullion  dol- 
lars ($2,000,000). 

That  defendant.  In  the  year  1911,  pursnant 
to  said  promise,  gave  to  plaintiff  certain  real 
property  of  the  value  of  forty  thousand  dollars 
($40,000).  That  about  the  time  of  the  transjio- 
tion  last  mentioned  defendant  gave  to  his  son 
the  balance  of  his  property  and  the  defendant 
now  has  no  property  nor  means  of  his  own,  and 
is  dependent  upon  his  son  for  his  support.  That 
commencing  almost  immediately  after  marriage, 
plaintiff  failed  to  manifest  any  affection  for  de- 
fendant, and  with  great  frequency  told  him  that 
she  married  him  only  for  his  money,  and  defend- 
ant alleges,  upon  and  according  to  his  infor- 
mation and  belief  that  plaintiff  had  married  de- 
fendant only  for  his  money  and  that  prior  to 
the  time  of  the  consent  of  defendant  to  said  mar- 
riage settlement  it  was  agreed  between  plaintiff 
andt  her  father  that  plaintiff  would,  if.  her  fa- 
ther could  secure  from  defendant  a  settlement 
of  $50,000,  pay  to  her  father  the  sum  of  $20,000, 
which  agreement  has  never  been  fulfilled  in 
whole  or  in  part  Wherefore  defendant  prays 
that  the  bonds  of  matrimony  existing  between 
plaintiff  and  defendant  be  dissolved ;  that  the 
court  ascertain  and  determine  all  property  of 
the  parties  and  of  each  of  them  and  its  value; 
that  the  court  make  such  disposition  of  the  prop- 
erty of  the  parties  as  shall  appear  just  and 
equitable,  having  regard  to  the  respective  mer- 
its of  the  parties,  to  the  condition  in  which  they 
will  be  left  by  the  divorce,  and  to  the  party 
through  whom  the  property  was  acquired; 
that  the  property  given  plaintiff  by  defendant, 
or  such  portion  thereof  as  may  be  equitable,  be 
restored  to  defendant;  for  such  other  and  fur- 
ther orders  as  may  be  meet  in  the  premises;  and 
for  general  relief." 

Upon  the  coming  in  of  the  answer  the 
plaintiff  moved  to  strike  the  portion  quoted, 
and  aiso  Interposed  a  general  demurrer,  and 
directed  the  demurrer  to  the  paragraphs 
quoted.  The  court  sustained  both.  The  de- 
fendant thereupon  declined  to  plead  over, 
and  the  court,  on  the  Ist  day  of  August,  1916, 
granted  to  plaintiff  a  divorce,  and  made  no 
disposition  of  the  property  of  the  parties,  or 
either  of  them.  The  defendant  appeals  to 
this  court  from  the  judgment  and  trovo  the 
orders   sustaining   plaintiff's   motions. 

[1]  The  pleadings  involve  the  construction 
of  the  first  sentence  of  section  S841,  Revised 
liews,  which  is  as  follows: 

"In  granting  a  [decree  of]  divorce  the  court 
shall  also  make  sn^  disposition  of  the  property 
of  the  parties  as  shall  appear  just  and  equitable, 
having  regard  to  the  respective  merits  of  the 
parties,  and  to  the  condition  in  which  they  will 
be  left  by  such  divorce,  and  to  the  party  throuKh 
whom  the  property  was  acquired,  and  to  the 
burdens  imposed  upon  it,  for  the  henelit  of  the 
children." 

This  language  manifestly  intended  to  con- 
fer upon  courts  power  to  make  an  equitable 
division  of  the  property  of  the  parties  upon 
the  dissolution  of  the  marriage.  Wuest  v. 
Wuest,  17  Nev.  223,  80  Pac.  886.  But  since 
the  adoption  of  our  Constitution  and  the 
enactment  of  a  law  more  clearly  defining  and 
differentiating  the  property  rights  of  bus- 


bead  and  wife  (Ccnstitatlon,  art.  4,  I  31,  St 
Nev.  1864-65,  c.  76,  and  St.  Nev.  1873,  c.  119 
it  Is  evident  that  it  Is  Incumb^it  up<Hi  coorti 
In  making  disposition  of  the  property  of  tfa 
parties  in  granting  a  divorce,  to  consider  th 
fact  that  now  all  property  of  husbaxMls  an 
wives  is  held  in  common  or  belongs  solely  t 
one  or  the  other  (lAke  v.  Bender,  18  Kei 
404,  4  Pac.  711,  7  Pac.  74).  Keeping  In  Tien 
this  fact.  In  determining  what  estate  Is  noi 
embraced  by  section  6841,  courts  are  coc 
trolled  by  the  limitations  placed  thereon  b; 
the  subsequent  law  defining  and  differential 
Ing  the  property  rights  of  husband  and  wife 

[2]  It  is  evident  that  the  later  act  con 
trols  the  disposition  of  community  propert 
upon  the  dissolution  of  the  marriage,  al 
though  section  6841  has  not  been  amended  o 
repealed  in  terms.  Lake  v.  Bender,  supra 
Johnson  v.  Garner  (D.  C.)  233  Fed.  756;  sec 
tion  2166,  Revised  Laws.  But  no  mention  h 
made  in  the  act  of  the  disposition  to  bi 
made  of  the  separate  estate  of  the  parties 
We  are  now  asked  to  do  by  interpretatioi 
what  the  Legislature  has  failed  to  do  by  ex 
press  enactment 

[3,  4]  So  manifest  is  the  intent  of  the  Con 
stltution,  and  the  later  law  passed  pursnani 
to  its  requirement,  to  create,  define,  and  fli 
the  status  of  a  legal  seimrate  estate  in  hu:r 
bands  and  wives,  that  to  now  hold  that  the 
dissolution  of  the  marriage  In  Itself  operates 
to  change  a  rule  of  property  would  not  only 
be  repugnant  to  the  organic  law,  but  would 
be  abrogative  of  the  law  passed  pursnant  to 
its  injunctlori.  The  declaration,  however,  in 
the  later  act,  that  nether  husband  nor  wife 
has  any  Interest  In  the  property  of  the  other 
(section  2172,  Revised  Laws),  Is  subject  to 
the  exceptl<»8  therein  provided  for,  namely: 

"Either  husband  or  wife  may  enter  into  anj 
contract,  engagement,  or  transaction  with  the 
other,  or  with  any  other  person,  respecting  prop- 
erty, which  either  might  enter  into  if  nnmar 
ried,  subjeot  in  any  contract,  engagement,  or 
transaction  between  themselves,  to  the  general 
rules  which  control  the  actions  ot  persons  occupy- 
ing relations  of  confidence  and  trust  towards 
each  other."     Section  2173,  Revised  Lews. 

By  the  latter  provision  It  is  manifest  that 
one  spouse  may  acquire  an  interest,  legal  or 
equitable,  in  the  separate  prox>erty  of  the 
other,  and  when  such  property  is  brought  un- 
der review  In  a  divorce  proceeding  the  court 
Is  vested  with  jurisdiction  by  the  former 
act  (section  6841)  to  make  such  disposition 
thereof  as  may  appear  just  and  equitable; 
otherwise  the  Injured  party  is  without  a 
remedy.  While  the  later  law  severs  the 
unity  of  husbands  and  wives  in  their  prop- 
erty relations  it  Is  not  designed  to  undo  all 
the  obllgatlonB  which  depend  upon  the  mar- 
riage status,  nor  Is  there  anything  in  the  act 
which  negatives  the  power  of  a  court  of 
equity,  when  the  marriage  relation  is  dls- 
8(dved,  to  inquire  into  the  existence  of  the 
property  of  either  spouse  when  brought  un- 
der review;  the  conditions  surrounding  it; 
the  transactions,  ooatracts,  and  obligations 
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of  the  parties  concerning  It,  with  a  view  o( 
making  guch  decree  as  will  attain  right  and 
Justice  between  the  parties  nnder  all  the  dr- 
comstances  which  may  attend  the  partlcolar 
case. 

We  conclude  that  the  two  statutes  may 
justly  and  reasonaUy,  in  a  proper  case,  op- 
eorate  wlthont  antagonism,  and  that  the  re- 
tentton  of  section  6841,  Revised  Laws,  which 
has  continued  its  existence  since  1861,  Is  a 
statutory  recognition  of  the  power  of  a  court 
of  equity,  when  the  coverture  is  to  be  Imiken 
and  the  marriage  relation  dissolved,  to  make 
such  disposition  of  the  property  of  the  par- 
ties as  their  Interest  therein  may  appear, 
having  regard  to  the  Umltatlais  Imposed  by 
both  statutes.  It  is  insisted  by  respondent 
that  no  facts,  defenses,  or  countercSlalm  is 
averred  In  the  answer  of  ai^ellant  upon 
which  to  base  the  relief  demanded  in  its 
prayer. 

[i]  The  appellant  by  his  pleading  admits 
his  own  misconduct,  and  condones  that  of  the 
respondent  by  Joining  with  her  in  her  prayer 
for  a  divorce.  The  answer  also  impugns  re- 
spondent with  constructive  fraud,  bat  does 
not  chairge  It  in  positive  terms,  and,  con- 
fessedly with  unclean  hands,  asks  to  have 
restored  to  him  property  conveyed  to  the  re- 
spondent, voluntarily  or  involuntarily  as  the 
case  may  be,  as  a  reasonable  provision  for 
her  support  The  respondent,  on  the  other 
hand,  because  of  domestic  differences,  now 
seeks  by  an  action  for  divorce  to  appropri- 
ate to  herself  the  difference  between  what 
may  be  rightfully  hers  by  virtue  of  an  al- 
leged settlement  upon  her  shortly  after  the 
coverture  in  1906,  and  its  present  enhanced 
value,  upon  the  ground  that  in  law  it  Is 
rightfully  hers,  or  that  it  is  Justly  due  her 
by  reason  of  the  appellant's  misconduct  In 
making  the  marital  relation  impossible.  The 
alleged  settlement  upon  respondent  was  orig- 
inally for  $50,000.  Its  present  approximate 
value  Is  $2,000,000.  The  unusual  situation 
bere  itresented  leads  us  to  the  statute  for 
its  solution. 

.  "The  statute  provides  that  in  case  a  divorce  is 
granted  the  court  shall  make  disposition  of  the 
property  as  therein  stated.  The  division  of  prop- 
erty is  but  an  incident  to,  or  consequence  of, 
a  divorce  upon  which  it  depends;  but  the  di- 
vorce does  not  depend  upon  the  property."  Lake 
V.  Bender,  18  Nev.  372,  4  Pac.  715. 

The  statute  contemplates  that  the  division 
of  property,  upon  the. dissolution  of  the  mar- 
riage, shall  be  graduated  among  other  mat- 
ters by  the  quality  of  the  offense  of  the  de- 
linquent. Wuest  V,  Wuest,  supra.  In  mak- 
ing division  of  community  property,  when 
the  decree  of  divorce  is  rendered  on  the 
ground  of  extreme  cruelty,  the  party  found 
guilty  thereof  is  only  entitled  to  such  por- 
tion of  the  community  property  as  the  court 
granting  the  decree  may,  in  its  discretion, 
deem  Jnst  and  allow.  Section  2L66,  Revised 
Laws. 

No  .reason  is  suggested  why  a  different 


rule  tdionld  apply  In  a  case  where  the  ad- 
justment of  separate  property  is  Involved 
upon  the  dissolution  of  the  marriage  if  the 
court  be  satisfied  from  the  facts  that  the 
complaining  party  has  established  such  an 
Interest  therein  as  authorizes  the  exercise 
of  the  discretion  conferred  by  the  statute. 

We  conclude  that  the  court  erred  In  strik- 
ing appellant's  answer,  and  sustaining  re- 
spondent's demurrer  thereto.  But  as  the  di- 
vorce does  not  d^>end  upon  the  property, 
and  the  division  of  property  is  but  an  inci- 
dent to,  or  consequence  of,  the  divorce,  the 
judgment  granting  to  respondent  a  divorce 
from  appellant  is  affirmed,  and  the  cause  is 
remanded  for  such  further  proceedings  as 
to  the  property  involved  as  the  parties  may 
be  advised. 

McCARRAN,  O.  J.,  concurs.  OOLEJMAN, 
J.,  concurs  In  the  order. 


STATE  V.  MBRK.     (No.  3945.) 
(Supreme  Court  of  Montana.    April  17,  1917.) 

1.  HoinciDK  ®=»109  —  jDSTinoATioN  —  Self- 
Defense. 

Possession  and  ezcrdse  of  right  of  self- 
defense  by  the  individual  are  necessary  to  per- 
sonal safety  and  security,  and  not  incompatible 
with  the  public  good.  ■ 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  H  138,  139.] 

2.  Homicide  «=>118  —  JuBTinoATioN  —  Self- 
defense. 

Under  Rev.  Codes,  i  8301,  defining  justifi- 
able homicide,  and  section  8302,  stating  the 
requisites  of  the  apprehension  sufficient  to  jus- 
tify killing  in  self-defoise,  if  the  party  commit- 
ting the  homicide  was  the  assailant  or  engaged 
in  mortal  combat,  he  must  really  and  in  good 
faith  have  endeavored  to  decline  any  further 
struggle  before  homicide  was  committed,  or 
he  cannot  invoke  self-defense. 

[Ed.   Note.— For  other  cases,  see  HMnidde, 
Cent  Dig.  H  151,  152.] 

3.  Homicide  «=»116(2)—JusTincA'noN— Self- 
defense. 

A  person  assailed  may  act  upon  appear- 
ances as  they  present  themselves  to  him,  meet 
force  with  force,  and  even  slay  his  assailant, 
though  in  fact  he  is  not  in  actual  peril,  if  cir- 
cumstances are  such  that  a  reasonable  man 
would  bo  justified  in  acting  as  lie  did. 

[Bd.  Note.— 'For  other  cases,   see  Homidde, 
Cent.  Dig.  ^  160.] 

4.  Homicide  «=»118(1)— Justificatioii— Self- 
Defensb— Duty  to  Retbeat. 

A  person,  assailed  by  another  with  appar^ 
ent  murderous  intent,  need  not  retreat  and  seek 
a  place  of  safety. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  S  16&] 

5.  Homicide   p=>244(1)—Self-Deferbe— Evi- 
dence—StrrFioiENCT. 

SSvidence  kM  to  show  that  deceased  was  the 
aggressor  throughout  the  difficulty  resulting  in 
his  doath  at  the  hand  of  accused,  go  that  accus- 
ed was  justified,  in  fear  of  impending  great 
bodily  injury,  in  shooting  deceased. 

FEW.   Note. — For   other   cases,   see   Homidde. 
Cent  Dig.  §  507.] 
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Appeal  from  District  Oonrt,  Madlsoa  Coun- 
ty ;  W.  A.  Clartc,  Judge. 

William  W.  Merk  was  convicted  of  man- 
Blaugbter,  and  from  the  Judgment  and  order 
denying  his  motion  for  new  trial,  be  ap- 
peals.   Reversed,  and  cause  remanded. 

McCaffery  &  Tyler,  of  Butte,  for  appellant. 
S.  O.  Ford,  of  Helena,  and  Frank  Woody,  of 
Bntte,  for  the  State. 

HOLLOW  AY,  J.  W.  W.  Merk  was  charg- 
ed with  the  crime  of  murder,  convicted  of 
manslaughter,  and  appealed  from  the  Judg- 
ment and  from  an  order  denjing  his  motion 
for  a  new  trial. 

We  shall  notice  but  one  of  the  contentions 
made  by  the  appellant,  viz.,  that  the  evi- 
dence Is  insufficient  to  sustain  the  verdict 
There  is  not  any  substantial  conflict  In  the 
evidence.  Slight  dlscr^andes  as  to  minor 
details  appear,  but  these  can  be  accounted 
for  readily  without  Impeaching  the  integrity 
of  any  one.  The  defendant  is  apparently  the 
only  living  witness  to  all  the  transactions 
leading  up  to  the  tragedy.  Each  of  several 
other  persons  was  present  during  a  part  of 
the  controversy,  and  it  Is  necessary  to  piece 
together  these  stories  to  present  a  composite 
picture  of  the  whole,  independently  of  the 
evidence  offered  by  the  defendant. 

Benjamin  Xarbrough,  a  saloonkeeper  at 
Silver  Star,  Mont,  and  a  principal  witness 
for  the  state,  testified  that  about  noon  of 
June  2,  1016,  James  King  came  Into  his  sa- 
loon, and  something  more  than  an  hour  later 
the  defendant  and  Steve  Jovanettl  entered 
the  same  place ;  that  two  or  three  other  per- 
sons were  present  and  all  appeared  friendly ; 
that  card  playing  and  drinking  were  Indulg- 
ed in,  and  after  some  time  Merk  and  King 
engaged  in  conversation  with  rezerence  to 
some  lambs  which  King  promised  to  present 
to  Merk's  children,  and  then  with  reference 
to  some  mntton  which  King  claimed  he  had 
sent  to,  or  intended  for,  Merk's  family,  and 
which  he  Insisted  Merk  had  received;  that 
Merk  denied  that  he  bad  received  the  mutton, 
and  King  called  him  a  damned  liar;  that 
Merk  replied  in  kind,  and  King  remarked 
that  If  Merk  was  not  so  small,  he  would  slap 
his  face  or  knock  liis  head  off;  that  Merk 
then  applied  to  King  some  vile  epithet,  and 
King  again  remarked  that  if  Merk  was  not 
so  small,  he  would  hit  him ;  that  afterwards 
Jovanettl  induced  King  to  go  outside,  and 
Merk  followed;  that  when  they  returned  to 
the  saloon  King  said,  "I  am  all  to  blame 
for  it"  and  invited  those  present  to  drink 
with  him;  that  after  they  had  been  served, 
Merk  brought  up  the  subject  of  ^eir  iwevlous 
quarrel,  and  used  some  insulting  language  to 
King;  that  King  invited  Merk  to  drink  and 
"let  it  go  and  say  no  more  about  it";  that 
after  taking  this  drink  Merk  again  referred 
to  their  quarrel,  and  King  said  to  him  in 
effect  "Call  me  all  the  vile  names  you  want 
to  and  get  it  off  your  mind;"   that  Merk 


desisted,  and  the  two  mm  then  Joined  tlie 
proprietor  in  drinking;  that  when  Merk 
again  referred  to  the  trouble  Bang  remark- 
ed that  be  had  d<»e  everything  to  satisfy 
Merk,  and  immediately  seized  Merk  by  the 
throat  and  pushed  him  against  the  bar ;  that 
Jovanettl  attempted  to  interfere,  and  King 
released  Merk  and  told  Jovanettl  to  stand 
back  or  he  would  give  him  some  of  the  same 
treatment;  that  King  against  seized  Merk 
by  the  throat  and  they  moved  to  the  end  of 
the  bar  and  behind  it  breaking  some  glass- 
ware; that  be  (Yarbrongh)  interceded,  and 
the  men  separated  and  quieted  down;  that 
two  small  boys,  Frank  Marvin  and  Jaraea 
Lewis,  came  to  the  door,  and  be  then  went 
to  a  cellar  outside  the  saloon  boildins  for 
some  wine,  and  while  he  was  In  the  cellar 
the  shootlog  occurred.  Yarbrough  had  been 
drinking  heavily  during  the  afternoon. 

Louis  Anderson  testified  for  the  state  that 
he  was  in  the  saloon  for  a  short  time  and 
heard  some  foul  language  pass  between  Merk 
and  King,  and  that  at  cme  time  Merk  said 
to  King,  "Come  out  and  we  will  settle  it"  to 
which  King  replied,  "If  you  have  anything 
to  settle  with  me,  say  It  right  here." 

J.  H.  Barken  was  In  the  saloon  for  a  time 
early  in  the  afternoon,  and  heard  some  of 
the  conversation  detailed  by  Tarbrough. 

L.  T.  Herman  heard  very  little  of  the  con- 
versation, and  testified  to  nothing  new. 

Frank  Marvin,  one  of  the  two  boys  who 
came  to  the  door  of  the  saloon  Just  before 
the  shooting,  testified  that  when  he  reached 
the  door  of  the  saloon.  King  had  Merk  l^ 
the  throat,  and  was  asking  Merk  if  he  was 
going  to  be  a  man ;  that  King  pushed  Merk 
around  the  end  of  the  bar  and  bddnd  the 
bar,  breaking  the  glasses,  and  onto  the  cash 
register;  that  King  slapped  Merk's  face, 
released  him,  and  came  from  behind  the  bar 
and  said  to  Merk,  "Come  on  out  now  and  let 
us  be  friends,"  to  which  Merk  replied,  "No, 
I  am  going  to  stay  here,"  to  which  King  re- 
sponded, "Not  If  I  know  it,"  and  started 
around  the  bar  as  if  to  pull  Merk  out ;  that 
Merk  then  drew  a  pistol  and  told  EClng  to 
stand  back,  and  the  witness  then  ran.  He 
heard  one  shot  distinctly,  and  then  several 
more  in  such  rapid  succession  that  be  could 
not  count  them. 

James  Lewis,  the  other  boy,  who  was  13 
years  of  age,  testified:  That  when  be  reach- 
ed the  door  of  the  saloon.  King  was  chok- 
ing Merk  and  telling  Merk  to  be  a  man. 
That  he  backed  Merk  up  along  the  bar  and 
slapped  his  face.  That  Jovanettl  attempted 
to  interfere,  and  King  said  to  him: 

"Are  yon  in  this?  If  yon  are  I  will  be 
around  there  in  a  minute  and  give  you  lome 
of  it" 

That  King  then  threw  Merk  up  against  the 
cash  regUter  behind  the  bar  and  made  Merk 
apologize  and  say  he  would  be  a  man.  That 
King  then  came  from  behind  the  bar  and 
said  to  Merk,  "Come  on  out  here,"  to  which 
Merk  repUed,  "No.  sir;    I  will  stay  right 
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here,"  and  then  King  said,  "Ton  won't  If  I 
lEiiow  It,"  and  started  around  towards  Merk. 
Tlat  when  King  reached  the  end  of  the  bar 
Merk  drew  a  pistol  and  told  King  to  stand 
back.  That  he  did  not  know  what  King  was 
then  doing  with  his  tight  hand.  That  King 
stepped  back  about  two  steps,  and  that  Merk 
then  flred  the  first  shot  and  the  witness  ran, 
bat  heard  other  shots,  and  heard  King  fall 
to  the  floor  and  heard  groans.  The  defend- 
ant and  one  of  the  coroner's  jurors  testi- 
fied that  at  the  inquest  held  on  the  day  fol- 
lowing the  shooting,  tills  boy,  James  Lewis, 
testified  that  he  did  not  know  who  fired  the 
first  shot. 

Otto  A.  Sdiiiltx,  King's  employer,  testified 
that  King  usually  carried  a  revolTer  when  he 
was  on  the  range  or  about  with  stock.  It  was 
also  made  io  appear  that  each  man  emptied 
all  the  cbunbers  of  his  revolTer ;  that  Merk 
probably  fired  five  shots  and  King  six ;  that 
three  shots  from  King's  revolver  entered  the 
back  bar  and  one  shot  fired  by  Merk  entered 
the  celling  of  the  building ;  that  Merk  receiv- 
ed fbnr  slight  wounds  and  King  received 
tttree  wounds,  one  of  which  at  least  was  fa- 
tal; that  King  fell  to  the  floor  almost  im- 
mediately after  the  shooting  ceased,  and  died 
within  a  minute  or  two;  that  Merk  is  a 
small  man,  while  King  was  6  feet  3  or  4 
inches  tall,  raw-boned,  weighed  about  210 
pounds,  and  was  about  45  years  old. 

Jovanettl  and  the  defendant  told  substan- 
tially the  same  story  as  detailed  by  the  wit- 
nesses for  the  state.  However,  they  made 
It  appear  that  King  employed  more  vile  lan- 
guage, was  rougher  in  his  treatment  of  Merk, 
and  that  he  struck  Merk  two  or  three  times 
dnrlng  the  course  of  the  qnarreL 

Herk  testified  that  he  was  choked  almosit 
to  Insensibility;  that  he  was  thrown  with 
great  force  against  the  cash  register;  that  he 
refused  to  come  from  behind  the  bar  because 
of  his  fear  of  King  and  to  avoid  trouble. 
He  denied  specifically  that  be  had  renewed 
the  war  of  words  at  any  time,  or  that  he 
Invited  King  outside  to  settle  their  trouble. 
He  testified :  That  he  knew  that  King  habit- 
ually carried  a  revolver,  and  knew  that  he 
had  one  on  this  iday.  That  he  had  many 
opportunities  to  shoot  King  while  King  was 
dioking  him,  but  would  not  do  so  and  tried  to 
avoid  difficulty.  That  when  King  started 
towards  him  to  bring  him  trom  behind  the 
bar,  King  said:  "Tou  have  got  a  gun;  so 
have  I.  Commence  shooting."  That  both 
drew  their  guns  at  about  the  same  time. 
That  lie  did  not  shoot  until  he  deemed  him- 
self in  Imminent  peril,  and  that  both  fired 
Bininltaneously  or  nearly  so.  He  testified  al- 
so that  he  knew  that  King  had  been  drink- 
ing heavily  during  the  afternoon,  and  Intro- 
duced several  witnesses  who  testified  that 
King  was  a  violent  and  dangerous  man,  par- 
ticularly while  drinking.  An  equal  or  great- 
er number  testified  to  his  good  reputation  for 
peace  and  good  order.  The  defendant  him- 
l«4P^-42 


adf  had  been  drinking  considerably  during 
the  afternoon  and  before  the  shooting  oc- 
curred. 

The  foregoing  fairly  epitomizes  the  mate- 
rial evidence  presented  in  the  record.  "We 
have  omitted  the  unspeakably  foul  language 
which  the  deceased  and  defendant  employ- 
ed. Apparently  each  exhausted  his  very  ex- 
tensive vocabulary  of  vituperation  and  bil- 
lingsgate. 

[1]  The  right  of  self-defense  has  its  foun- 
dation In  the  law  of  nature.  .  It  existed  be- 
fore the  formation  of  society,  and  while 
every  Individual  Is  presumed  to  have  surren- 
dered to  society  the  right  to  punish  for  crime 
and  for  the  infractions  of  Individual  rights, 
the  possession  and  exercise  of  the  right  of  self- 
defense  by  the  Individual  are  still  deemed  to 
be  necessary  to  personal  safety  and  security 
and  not  Incompatible  with  the  public  good. 
Society  may  curtail  the  right  somewhat  and 
restrain  Its  exercise  in  many  particulars,  but 
the  ri^t  Itself  is  brought  by  the  individual 
with  him  when  he  enters  society  and  is  not 
derived  from  It  13  K.  C.  L.  810.  The  right 
was  recognized  by  the  commiw  law  though 
the  rules  which  regulated  Its  exercise  were 
rigid  in  the  extreme— so  rigid,  indeed,  that 
they  have  been  greatly  liberailaed  by  stat- 
utes In  most  of  the  states.  During  the  terri- 
torial regime  we  had  statutes  designed  to  se- 
cure to  every  one  the  right  of  self-defense, 
and  while  these  several  statutes  modified  to 
some  extent  the  rules  of  the  common  law,  they 
in  turn  were  superseded  by  the  Codes  whose 
provisions  reltpecting  this  subject  were  far 
more  liberal,  and  doubtless  seemed  to  be 
more  nearly  in  harmony  with  the  spirit  of 
the  age. 

[2]  A  comparison  of  oar  present  statutory 
provisions  with  the  provisions  of  the  Compil- 
ed Statutes  of  1887  (sections  32-34,  Fourth 
DIv.)  will  disclose  the  changes  efCected  by  the 
adoption  of  the  Codes.  Secticm  8301,  Revised 
Codes,  provides  that  homicide  is  JustiflaUe 
when  committed  by  any  person  in  the  lawful 
defense  of  himself,  when  there  Is  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony  or  to  do  some  great  bodily  injury  and 
imminent  danger  of  such  design  being  ac- 
complished. Section  8302  provides  that  a 
bare  fear  of  the  commission  of  either  of  the 
ofloises  just  mentioned  Is  not  suffldoit  to 
justi^  homldde,  but  the  circumstances  must 
be  sufficient  to  excite  the  fears  of  a  reason- 
able person,  and  the  party  killing  must  have 
acted  under  the  influence  of  such  fear  alone. 
If  the  party  who  commits  the  homicide  was 
the  assailant  or  engaged  in  mortal  combat, 
he  must  really  and  In  good  faith  have  en- 
deavored to  decline  any  further  struggle  be- 
fore the  homicide  was  committed.  In  State 
V.  Holla,  21  Mont.  682,  55  Pac.  523,  this  court 
said: 

"If  it  appeared  to  tho  accused  at  the  time  of 
the  homicide,  as  a  reasonable  person,  that  it 
was  necessary  for  him  to  slay  his  assailant  in 
order  to  save  his  own  life  or  prevent  receiving 


Digitized  by  VjOOQIC 


658 


164  PACinC  RBPORTEE 


(Mont 


great  bodily  harm,  he  had  a  right  to  act  upon 
such  appearancoa,  and  slay  his  assailant,  al- 
though he  was  in  no  actual  danger." 

In  State  v.  Houk,  34  Mont  418,  87  Paa 
175,  we  approved  an  Instruction  &e  follows : 

"It  is  not  necessary,  however,  to  justify  the 
use  of  a  deadly  weapon,  that  the  danger  be  ac- 
tual. It  is  enough  that  it  be  an  apparent  dan- 
ger; such  an  appearance  as  would  induce  a 
reasonable  person  to  believe  be  was  in  danger 
of  great  bodily  harm.  Upon  such  appearance 
a  party  may  act  with  safety,  nor  will  he  be  held 
accountable  though  it  should  afterward  appear 
that  the  indications  upon  which  he  acted  were 
wholly  fallacious,  and  that  he  was  in  no  actual 
peril  The  rule  in  such  case  is  this:  What 
would  a  reasonable  person— a  person  of  ordi- 
nary caution,  judgment,  and  observation — ^in 
the  position  of  the  defendant,  seeing  what  he 
saw,  knowing  what  he  knew,  suppose  from  this 
sitnation  and  these  surroundings?  If  such  rea- 
sonable person  go  placed  would  have  been  jus- 
tified in  believing  himself  in  imminent  danger, 
then  the  defendant  would  be  justified  in  believ- 
ing himself  in  such  peril  and  acting  upon  such 
appearances." 

[81  That  Instruction  the  court  gave  In  this 
case.  Of  course,  the  defendant  might  have 
awaited  further  assaults  by  King,  and  might 
have  taken  his  chances  that  they  would  not 
result  more  seriously  than  the  assaults  al- 
ready committed.  He  might  have  awaited 
until  he  actually  received  great  bodily  harm, 
but  if  one  who  is  attacked  must  restrain  him- 
self until  subsequent  events  determine 
whether  the  attack  will  result  fatally  or  in 
grievous  bodily  harm,  then  the  right  of  self- 
defense  Is  one  in  name  only.  This  is  not  the 
law.  A  person  assailed  may  act  upon  appear- 
ances as  they  present  themselves  to  him, 
meet  force  with  force,  and  even  slay  bis  as- 
sailant; and,  though  in  fact  he  was  not  in 
any  actual  peril,  yet  if  the  circumstances 
were  sncb  tbat  a  reasonable  man  wonld  be 
justified  in  acting  as  be  did,  the  slayer  will 
be  held  blameless. 

[4]  The  rule  of  the  common  law  that,  be- 
fore any  one  can  be  justified  in  slaying  his 
assailant,  he  must  have  retreated  to  the 
wall  finds  no  favor  with  modern  courts  or 
text-writers.  The  defendant  was  not  com- 
pelled to  seek  a  place  of  safety,  but  in  effect 
he  did  so.  Though  it  resulted  from  the  brute 
force  of  the  deceased,  the  defendant  actually 
found  himself  behind  the  bar  in  a  place  of 
comparative  safety,  and  announced  bis  in- 
tention to  remain  there,  but  was  not  permit- 
ted to  do  so  peaceably. 

[t]  Giving  the  opprobrious  epithets  used 
by  the  defendant  towards  the  deceased  all 
tbe  legal  effect  possible,  still  the  evidence 
leaves  no  doubt  that  the  deceased  was  the 
aggressor   throughout 

This  is  not  a  case  where  the  record  pre- 
sents conflicting  stories,  and  where  tbe  ver- 
dict may  be  said  to  rest  upon  the  finding  of 
the  jury  In  favor  of  the  testimony  of  some 
witnesses  and  against  the  testimony  of  oth- 
ers As  we  have  said  before,  there  is  not 
any   substantial    confiiat   in   the    evidence. 


That  with  e&di  suooeeding  assanlt  made  by 
the  deceased  his  violence  increased  is  ap- 
parent from  the  state's  evidence,  independ- 
ently of  the  testimony  of  the  defmdant: 
that  by  sheer  physical  force  the  deceased  was 
able  to  inflict  great  bodily  injury  is  equally 
apparent;  and  when  to  this  are  added  the 
facts  that  he  was  armed  with  a  deadly  weap- 
on; that  he  was,  to  a  greater  or  less  ex- 
tentt  under  the  influence  of  Uquor  and  by 
some  of  his  neighbors  at  least  considered  to 
be  a  dangerous  man  when  in  tbat  condition, 
and  that  he  drew  his  gun  and  emptied  all 
the  chambers  so  nearly  directly  at  the  de- 
fendant that  four  shots  took  effect  and 
three  of  the  six  fired  were  found  to  have 
lodged  In  the  back  bar  near  where  defendant 
was  standing;  and  that  all  the  shots  were 
fired  80  nearly  together  that  the  deceased 
must  have  drawn  Iiis  gun  before  or  at  the 
time  defendant  fired — all  lend  color  to  the 
testimony  of  the  defendant  that  he  shot  only 
when  he  deemed  himself  to  be  In  peril,  and 
convince  us  that  it  cannot  be  said  beyond 
a  reasonable  doubt  that  a  reasonable  man  In 
the  position  of  the  defendant  seeing  what 
he  saw  and  knowing  what  he  knew,  would 
not  have  felt  Justified  in  doing  what  he  did. 
The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial 

BRANTLY,  C.  J.,  and  SANNER,  J.,  con- 
cur. 


STATE  T.  BRODOGE.    (No.  3999.) 
(Supreme  Court  of  Montana.    April  23,  1917.1 

1.  Cbiminai,    Law   «=»419,   420(8)— Adhissi- 

BILITT  or  BVIDENOB— HBABSAT. 

In  a  larceny  prosecution,  a  sheriff's  testi- 
mony tbat  some  person  stated  to  him,  but  not  in 
the  defendant's  presence,  that  defendant  claim- 
ed to  own  the  stolen  property,  is  inadmissible 
because  hearsay. 

[Ed.    Note.— For   other   cases,    see   Criminal        I 
Law,  (3ent  Dig.  H  dSO-OSS.] 

2.  GRnoNAi,   Law    «=>1169(2)    —   Appiai^ 

HAEULESS    E2BB0B. 

Where  defendant  in  a  larceny  trial  claimed        j 
property  taken  belonged  to  Kim,  the  admisiioD        ' 
of  hearsa^r  evidence  that  defendant  bad  made 
Budi  a  claim  was  harmless  error. 

[Ed.   Note.— For   other   cases,   see   Criminal 
Law,  Cent  Dig.  §  .3138.] 

3.  CaiiaNAL  Law  4=>1086(14) — Affxal  and 
Ebbob^Reviewino  RETuaAi.  or  Rxquesteo 
Instbuction. 

L'nder   Rev.   0>des,  {  9271,    subd.  4,  pro-        j 
hibiting  reversals  for  errors  in  instructions  not        | 
excepted  to  before  the  charge  is  given,  refusal 
of  requested   instructiona  cannot   be   reviewed 
where  the  record  does  not  show  the  proceedings 
when  the  instructions  were  settled. 

4.  Criminal  Law  «=3ll59<3)— Apfeai,  aso 
Ebbob  —  Vebdict  o»  Conflictiho  Evi- 
dence. 

The  verdkt  in  a  criminal  case  cannot  be  re- 
versed because  contrary  to  the  evidence^  where 
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:    evidence  is  conflicting  and  the  trial  court 
1   approved  the  verdict, 
Ed.    Note.— For   other   cases,   see   Oriminal 
-w.  Cent  Dig.  {  30T6i] 

Appeal  from  District  Court,  Meagber  Conn- 
;    John  A.  Matthews,  Judga 
William  D.  Brodock  was  conTlcted  of  lar- 
aj,  and  appeals.    Affirmed. 

Carleton  &  Carleton,  of  Helena,  and  W. 
0'L«ary,  of  Great  Falls,  for  appellant, 
■ank  Woody,  of  Butte,  for  the  State. 

BRANTLT,  O.  J.    The  defendant,  convicted 

the  crime  of  larceny  of  certain  steers  and 
•ifera  (grand  larceny),  has  appealed  from 
e  Judgment  of  conviction  and  from  an  or- 
T  denying  his  motion  for  a  new  trial.    It 

contended  that  the  trial  court  committed 
ejudicial  error  In  admitting  one  item  of 
idenee,  In  submitting  a  paragraph  of  its 
large  to  the  jury,  and  in  denying  the  mo- 
)n  for  a  new  trial  on  the  ground  that  the 
trdict  is  contrary  to  the  evidence.  The 
cord  presents  no  substantial  basis  for  any 
'  the  contentions  made. 

[1,  2]  1.  The  defendant  was  charged  Jointly 
1th  one  Ducolon,  but  was  awarded  a  sepa- 
ite  triaL  The  vital  issue  in  the  evidence 
as  whether  the  animals  charged  to  have 
;en  stolen  belonged  to  Maggie  J.  Jenldns, 
le  prosecuting  witness,  or  to  the  defendant 
t  the  time  of  his  arrest,  the  defendant  not 
iing  present,  Ducolon  made  statements  to 
le  witness  Nagues,  the  sheriff,  in  answer  to 
iiestions  by  him,  to  the  effect  that  the  de- 
:ndant  claimed  the  ownership  of  the  ani- 
lals.  Nagnes  was  i)ermltted,  over  defend- 
Qt's  objection,  to  rehearse  these  statements 
>  the  Jury.  It  Is  contended  that  this  evl- 
ence  was  incompetent  on  the  ground  that  it 
as  hearsay,  and  that  defendant  was  prej- 
dlced  by  its  admission.  The  ruling  was 
rroneous  because  the  evidence  was  clearly 
earsay.  But  its  admission  was  not  preju- 
icial  for  the  reason  that,  as  already  stated, 
le  defense  was  that  defendant  was  the  own- 
r  of  the  animals,  and  that  he  undertook  to 
stablish  this  claim  by  his  own  testimony  and 
bat  of  his  other  witnesses.  The  ruling  was 
tiu8  rendered  harmless. 

[S]  2.  Though  it  be  conceded  that  the  In- 
truction  criticized  by  counsel  was  bad,  it 
annot,  upon  the  record  presented,  be  made 
he  subject  of  complaint.  Sul)divislon  4  of 
ection  9271  of  the  Revised  Codes  requires 
he  court  to  settle  the  instructions  about  to 
e  submitted,  without  the  presence  of  the 
ary,  after  permitting  counsel  a  reasonable 
pportunlty  to  examine  them — not  only  those 
equested,  but  also  those  proposed  by  the 
curt — and  to  make  their  objections  and  re- 
erve  their  excei)tlons  to  the  admission  or 
ejection  of  any  requested  by  counsel  or  pro- 
osed  by  the  court  Counsel  must  then  state 
he  particular  ground  upon  which  an  Instruc- 
ion  is  deemed  erroneous,  and  the  Judge  must 


pass  upon  the  objections  then  made,  objecting 
counsel  reserving  his  exbeption  if  the  ruling 
Is  adverse  to  him.  Notes  of  the  proceeding 
must  be  taken  by  the  stenographer,  embody- 
ing all  the  objections  and  exceptions  to  the 
rulings  of  the  judge  in  giving  or  refusing 
any  instruction.  At  the  close  of  the  trial 
these  notes  must  be  extended  and  filed  with 
the  clerk.  Thereafter  the  exceptions  reserved 
may  be  embodied  in  a  bUl  of  exceptions.  If 
this  course  is  not  pursued,  the  propriety  of 
the  giving  or  refusing  of  a  particular  in- 
struction cannot  be  made  a  subject  of  in- 
quiry either  upon  motion  for  a  new  trial 
or  upon  appeal.  The  express  provision  on 
the  subject,  at  the  close  of  subdivision  4,  is : 
"No  motion  for  new  trial  on  the  ground  of  er- 
rors in  the  instructions  given  shall  be  granted 
by  the  district  court  unless  the  error  so  assign- 
ed was  specifically  pointed  ont  and  excepted  to 
at  the  settlement  of  the  instructions,  as  herein 
provided ;  and  no  cause  shall  be  reversed  by  the 
Supreme  Court  for  any  error  in  instructions 
which  was  not  specifically  pointed  out  and  ex- 
cepted to  at  the  settlement  of  the  instructions 
herein  specified,  and  such  error,  and  exception 
incorporated  in  and  settled  in  the  bill  of  ex- 
ceptions as  herein  provided." 

The  record  does  not  disclose  the  proceed- 
ings had  at  the  time  of  settlement.  It  there- 
fore does  not  appear  but  that  counsel  for  de- 
fendant was  satisfied  with  the  instruction 
as  given,  and  that  the  contentl<Hi  now  made 
is  an  afterthought 

[4]  3.  The  evidence  is  in  hopeless  conflict 
both  as  to  the  identity  and  ownership  of 
the  animals  and  upon  the  question  how  they 
came  in  the  possession  of  the  defendant. 
The  finding  of  the  Jury  thereon,  approved  by 
the  trial  court  In  denying  the  motion  for  a 
new  trial,  is  conclusive  upon  us.  The  con- 
tention that  the  verdict  is  contrary  to  the 
evidence  must  therefore  be  overruled. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

SANNEB  and  HOLLOWAY,  JJ.,  concur. 


BTTCHNBB  y.  BAKER.    (No.  7897.) 

(Supreme  Court  of  Oklahoma.     July  11,  1910. 

Rehearing  Dem'ed  Sept  19,  1916.    Farther 

Rehearing  Denied  May  15,  1917.) 

fBvlM>u$  hv  the  Court.) 

LncTTATioN  or  Actions  (©=>182(5)>— PtEADiNO 

—Statttts— Necessity.  ' 
Where  the  defendant  answers  by  a  general 
denial  and  does  not  demur  at  any  stage  of  the 
proceedings,   the  statute  of  limitations  Lb  not 
available  to  him  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  g  68U ;  Dec.  Dig.  <9=s9l82(5).l 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Hughes  County ; 
John  Caruthers,  Judge. 

Action  by  F.  L.  Baker  against  Al  Buchner 
to  recover  for  breach  of  covenants  of  a  war- 
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ranty  deed.    From  a  Judgment  for  plalntUt, 
defendant  appeals.    Affirmed. 

Mann  &  Diamond,  of  Holdenyllle,  for  plain- 
tiff in  error.  J.  L.  Skinner,  of  HoldenvUIe, 
for  defendant  In  errw. 

BURFOBD,  0.  This  suit  was  instituted 
by  F.  Ia  Baker  to  recover  damages  from  Al 
Buchner  arising  from  the  breach  of  the  cove- 
nants of  a  warranty  deed.  The  defendant 
demurred  to  the  original  petition.  The  plain- 
tiff then  filed  an  amended  petition.  Defend- 
ant did  not  demur  to  the  amended  petition, 
but  filed  an  answer  which  was  a  general 
denial.  The  record  does  not  show  that  there 
was  any  objection  or  demurrer  made  at  the 
trial.  The  plaintiff  Introduced  his  evidence, 
and  the  defendant  rested  without  introduc- 
ing any  evidence.  The  court  gave  Judgment 
for  the  plaintiff. 

The  sole  assignment  of  error  is  that  the 
court  erred  in  rendermg  Judgment  for  the 
plaintiff  for  the  reason  that  the  petition 
shows  on  Its  face  that  the  alleged  cause  of 
action  was  barred  by  the  statute  of  limita- 
tion. This  defense  is  not  available  to  the 
defendant  The  statute  of  limitation  is  a 
personal  plea,  and,  unless  raised  by  demur- 
rer yr  proi)er  objection  where  shown  on  the 
face  of  the  proceedings,  it  must  be  pleaded 
or  the  party  will  be  deemed  to  have  waived 
it.  Blumle  V.  Kramer,  14  OkL  366,  79  Pac. 
216 ;  St.  L.  &  8.  F.  R.  Co.  v.  Bloom,  39  Okl. 
78,  134  Pac.  432. 

The  authorities  cited  by  plaintiff  In  error 
to  the  effect  that  the  question  of  the  statute 
of  llmitaUons  may  be  raised  by  demurrer, 
where  sufficient  facts  to  show  that  the  ac- 
tion is  barred  appear  upon  the  face  of  the 
petition,  are  not  applicable  here,  for  the  very 
sufficient  reason  that  counsel  did  not  demur 
to  the  amended  petition. 

The  cause  is  aiflrmed. 

PBR  CURIAM.   Adopted  in  whole. 


STATE  BANKING  BOARD  et  al.  v.  OKIiA- 

HOMA  BANKERS'  TRUST  CO. 

(No.  6205.) 

(Supreme  Court  of  Oklahoma.     Feb.  16,  1915. 

Reheaiing  Denied  May  1,  1917.) 

(Svll*hu»  by  tie  Court.) 

States    ©=>191(2)  —  "Sdit    Against    thb 

State'  '—Consent. 
A  suit  to  mandamus  the  state  banking  board 
18  a  "suit  against  the  state." 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  i  181. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suit  against  the  State.] 

Elrror  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Mandamus  by  the  Oklahoma  Bankers' 
Trust  Company  against  the  State  Banking 
Board  of  the  State  of  Oklahoma  and  J.  C. 


McClelland  and  another,  members  of  the 
board,  and  J.  D.  Lankford.  Peremptory 
writ  of  mandamus  issued,  and  defendants 
bring  error.    Reversed  and  dismissed. 

Chas.  WIest,  Atty.  Gen.,  for  plaintifls  in  er- 
ror. Burwell,  Crockett  &  Johnson,  of  Okla- 
homa Qlty,  for  defendant  In  error. 

PER  CURIAM.  This  Is  an  action  In  man- 
damus to  compel  the  banking  board  of  the 
state  of  Oklahoma  to  pay  to  the  Oklahoma 
Bankers'  Trust  Company  fl0,266.67,  the 
amount  of  its  deposit  in  the  Alamo  State 
Bank  of  Muskogee,  Okl.,  at  the  time  of  Its 
failure.  The  suit  was  filed  In  the  district 
court  of  Oklahoma  county  on  the  19th  day  of 
February,  1912,  and  the  alternative  writ  of 
mandamus  was  Isued  on  the  same  date. 

After  answer  to  the  alternative  writ,  there 
was  trial,  and  Judgment  making  the  writ 
peremptory,  and  defendant,  the  banking 
board,  brings  the  case  here.  For  the  reason 
that  this  is  a  suit  against  the  state,  the  trial 
court  was  wrong  in  letting  the  writ  go.  This 
case  is  governed  by  J.  D.  Lankford  et  al.. 
Composing  the  State  Banking  Board,  etc.,  v. 
Platte  Iron  Works  Co.,  236  U.  8.  481,  35  Sup. 
Ct  173,  69  L.  Ed.  316.  See,  also,  State  ex  reL 
Taylor  v.  Cpckrell,  27  Okl.  630, 112  Pac.  1000; 
Chas.  W.  liovett  et  al.  v.  J.  D.  Lankford  et 
al.,  145  Pac.  767,  No.  6059  (not  yet  c^cUlly 
r^)orted). 

Reversed  and  dismissed. 


WICHITA  FALLS  ft  N.  W.  BT.  OO.  T. 

COVER.    (No.  8174.) 

(Supreme  Court  of  Oklahoma.    Nov.  2S,  1918. 

Rehearing  Denied  May  1.  1917.) 

(Syllahut  by  the  Court.) 

1.  NxauQENCs  e=>59— "Pkoximate  Cacse." 

An  act  is  the  "proximate  cause"  of  an  in- 
jury when  such  injury  was  the  natural  and 
probable  consequence  of  the  act,  and  one  tiiat 
ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  72. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Caose.] 

2.  Neouoenck  «=9l36(26)— Pboxikatb  Cause 
—Question  to*  Juet. 

Ordinarily  the  question  of  proximate  cause 
is  one  of  fact  for  the  jury,  but  where  the  facts 
are  not  in  dispute  and  reasonable  men  cannot 
differ  on  the  question,  it  may  become  one  of  law 
for  the  court 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  SS  326-332.] 

8.  Masteb  and  Servant  4=3265(2)— iNJUBua 

—Burden  of  Proof. 
In  order  to  recover  damages  for  an  injnry 
because  of  negligence,  the  burden  is  on  the 
plaintiff,  not  only  to  Show  negligence,  bat  to 
prove  that  such  negligence  was  the  proximate 
cause  of  the  injury,  which  should  nave  Ix-en 
foreseen  in  the  light  of  the  attending  dream- 
stances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  87&.  895,  896.] 
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4.  Cabukkb  «=3>806(8)  —  Pkbsonai,  Injubt  — 
QuBBnoR  roB  Jubt— Pboxihate  Caubk. 
Plaintiff  intended  to  leave  M.  on  a  train 
scheduled  to  depart  at  6:4Q  p.  m.  He,  being  up 
town  fire  or  six  blocks  from  the  depot  a  few 
minutes  before  6:^,  called  the  ticket  agent  over 
the  teleptxme  and  asked  about  the  train,  and 
was  told  that  it  was  late  and  would  not  leave 
"until  about  7:16  or  latec."  He  started  for 
the  station  about  6:60,  and  when  he  arrived 
within  00  or  75  feet  of  the  station  platform 
raw  the  train  moviuK  out,  and  ran  and  attempt- 
ed to  fcet  upon  it  He  grabbed  the  iron  railing 
about  the  steps  with  his  left  hand  and  the  hand- 
hold on  the  gate  with  his  right  hand,  and  suc- 
ceeded in  getting  both  feet  upon  the  steps,  when 
the  gate  swung  out  and  he  fell  off  and  rolled 
under  the  car  and  was  injured.  Held  that,  as- 
suming that  the  agent  gave  incorrect  informa- 
ti<m  as  to  the  time  of  the  dqiarture  of  the  train, 
and  that  the  handhold  of  the  gate  was  defective, 
and  that  these  acts  constituted  negligence  on  the 
part  of  the  railway  company,  it  does  not  follow 
that  saeh  negligeiice  was  the  proximate  cause 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Oarrlen, 
Cent  Dig.  H  1136-1139.  1245,  1246.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Conrt,  Tillman  County ; 
T.  P.  Clay,  Judge. 

Action  by  C.  E.  Coyer  against  tbe  Wichita 
Falls  tt  NoTtbvestem  Railway  Company. 
Jndgment  for  plaintiff,  and  defendant  brings 
OTor.    Beversed. 

Monnts  tt  Davis,  of  Frederick,  for  plaintiff 
In  error.  V.  E.  Mclnnls,  of  Oklahoma  City, 
for  defendant  In  erxor. 

OALBRAITH,  O.  This  appeal  Is  from  a 
jadgmsnt  rendered  npon  tbe  verdict  of  a 
jury  In  favor  of  the  defendant  in  error  and 
against  the  plalntifl  in  error  In  an  action  for 
personal  Injuries. 

The  def«idant  in  error  presents  a  motion 
to  dismiss  the  ai^>eal  on  the  ground  that  be 
did  not  -waive  the  suggestion  of  amendment 
to  the  case-made  and  was  not  given  an  op- 
portnnity  to  do  so.  We  have  examined  the 
record  and  find  that  the  case-made  was  serv- 
ed within  the  time  as  extended  by  a  valid 
order,  and  that  an  opportunity  '^u  offered 
to  defendant  in  error  to  suggest  amendments, 
and  that  the  case-made  was  properly  settled 
and  filed,  -and  conclude  that  the  motion 
should  be  overmled. 

It  appears  that  Cover  had  been  employed 
as  a  railroad  brakeman  for  seven  or  eight 
years,  and  for  about  one  year  by  the  plain- 
tiff in  error;  that  he  voluntarily  left  its  serv- 
ices a  few  months  prior  to  the  accident 
and  followed  the  vocation  of  repairing  flues 
in  various  towns  In  Southwestern  Oklahoma; 
that  he  had  worked  at  tbe  dty  of  Mangum 
for  two  or  three  days  prior  to  the  9th  day  of 
December,  1914;  that  on  that  day  he  was 
advised  by  a  railroad  man  that  if  be  would 
go  to  Woodward,  the  end  of  the  division  on 
the  plaintiff  In  error's  line,  he  cotUd  secure 
a  job  as  a  brakeman;  that  he  decided  to 
start  to  Woodward  on  train  No.  1,  which  was 
scheduled  to  leave  Mangum  at  6:45  p.   m. 


This  train,  however,  did  not  run  through  to 
WoodwaiU,  but  stopped  at  Elk  City,  the 
through  train  from  Maugum  to  Woodward 
passed  Mflngnm  In  the  early  forenoon.  A 
short  time  before  tbe  time  train  No.  1,  was 
due,  Cover  called  the  agent  of  the  railway 
company  over  the  telephone  and  Inquired 
about  tile  train,  and  was  told  that  it  was 
late.    He  testified  as  follows: 

"Q.  What  did  he  tell  you?  A  He  told  me  it 
was  due  to  leave  about  7:15  or  a  little  later. 
Q.  What  did  you  then  do  Mr.  Cover?  A.  Ate 
supper.  Q.  What  time  do  you  suppase  it  was 
when  you  got  through  supper?  A.  That  I  don't 
know,  about  6:46  I  expect.  Q.  How  far  was  it 
from  the  restaurant  to  the  railroad,  down  to 
the  depot?  A  I  don't  know,  but  I  should  judge 
about  five  or  six  blocks.  Q.  Did  you  start  to 
the  depot  then?  A.  Directly  after  I  got  sup- 
per. Q.  What  time  do  you  suppose  it  was  when 
you  left  the  restaurant  and  started  for  the  de- 
pot?   A.  I  should  judge  about  6:50." 

The  witness  further  testified  that  when  he 
arrived  near  the  depot,  witbla  60  or  75  feet 
of  it,  he  saw  tbe  train  moving  out  and  ran  to 
catch  It  and  attemtpted  to  get  on.  He  tes- 
tified as  follows:     . 

"Q.  What  did  you  do?  A.  I  nvbbed  h(dd 
like  a  man  would  ordinarily.  Q.  Do  you  know 
what  coach  you  attempted  to  get  on?  A.  No, 
I  do  not,  for  sure.  Q.  Do  you  know  whether 
it  was  the  front  or  rear  end  of  the  coach?  A. 
It  was  the  front  end  of  the  coach.  Q.  Which 
side  of  the  train  were  you  on?  A.  Left-hand 
aide.  Q.  The  train  was  going  north  and  yon 
were  on  the  left-hand  side?  A.  Yes,  sir.  Q. 
Did  yon  catch  hold  of  the  car?  A.  Yes,  sir. 
Q.  How  did  you  catch  hold  of  the  car?  A 
Got  hold  of  the  beam  with  my  left  hand  and 
caught  hold  of  the  gate  with  my  right  hand. 
Q.  What  happened  when  you  caught  hold  of  the 
gate?    A.  I  heard  a  noise  of  some  kind,  and  the 

gite  come  loose  and  swung  out  with  me.  Q. 
id  you  get  up  on  the  platform  before  you  heard 
this  noise?  A.  Yes,  sir.  Q.  Up  upon  the  plat- 
form or  npon  the  steps?  A.  Upon  the  steps. 
Q.  With  one  foot  or  both  feet?  Describe  to  ue 
jury  what  you  had  done.  A.  I  got  up  with  both 
feet;  I  stepped  up  with  one  foot  first  Q. 
Which  foot  did  you  step  up  with  first?  A. 
Stepped  up  with  my  left  foot  Q.  Did  you  get 
your  left  foot  up?  A.  Yes,  sir.  Q.  During  the 
time  you  were  getting  up  and  your  weight  pull- 
ed against  this  gate  that  you  had  hold  of,  and 
did  it  let  loose  during  the  time?  A.  Not  then. 
Q.  It  never  let  loo(?e  with  reference — when  did 
it  let  loose  with  reference  to  the  time  that  you 
got  up?  A.  After  I  got  up  with  both  feet  Q. 
Were  you  at  that  time  balanced,  had  you  gotten 
your  balance?  A.  I  had  just  straightened  up 
after  I  caught  hold  of  the  gate  and  the  end 
came  loose.  Q.  When  the  gate  came  loose  what 
happened?  A.  I  fell  to  the  ground  and  receiv- 
ed—  •  •  •  Q.'  What  happened  to  your  foot 
or  leg  at  that  ttane?  A.  WeU  I  fell  to  my  right 
side  and  went  under  and  the  wheel  went  over 
my  leg,  that  is  all." 

It  appeared  that  the  train  was  registered 
In  at  Mangum  on  this  afternoon  at  7 :04  and 
left  there  five  or  six  minutes  later,  and  at 
that  time  of  day  it  was  quite  dark.  None  of 
tbe  train  men  or  employes  of  the  company 
saw  Cover,  or  knew  that  he  was  attempting 
to  get  on  the  moving  train,  and  the  employ^ 
In  charge  of  the  train  did  not  know  of  the 
accident  until  some  three  hours  later,  after 
the  train  had  reached  Elk  City. 
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The  acts  of  negligence  charged  as  fixing 
the  liability  of  the  railway  company  for  the 
Injury  are  the  misinformation  given  by  the 
agent  to  Cover  over  the  telephone  when  he 
inquired  about  the  time  of  the  departure  of 
the  train,  and  the  failure  ttf  the  company  to 
have  the  gate  of  the  car  pr(%>erly  equipped 
with  handholds.  It  Is  argued  that  these  were 
acts  of  negligence  on  the  part  of  the  railway 
company,  and  that  they  were  the  proximate 
muse  of  the  Injury,  that  If  the  agent  had 
<."orrectly  advised  Cover  as  to  the  time  of  the 
departure  of  the  train,  he  would  have  gone 
to  the  depot  earlier,  and  in  time  to  secure  a 
ticket  and  board  the  train  before  It  started, 
and  that  if  the  handhold  of  the  car  where  be 
attempted  to  get  on  had  been  in  proper  con- 
dition and  safe,  he  would  not  have  fallen, 
and  therefore  would  not  have  been  Injured. 

[1]  It  is  assigned  as  error  that  the  verdict 
and  Judgment  are  contrary  to  law,  and  that 
the  court  erred  In  submitting  the  cause  to 
the  jury.  The  phrase  "proximate  cause"  has 
been  the  occaMon  of  much  discussion  In  the 
lext-boolts  and  decisions'.  There  is  a  practi- 
cal agreement  on  the  definition  that  proxi- 
mate cause  Is  "the  Immediate,  direct,  or  efi9- 
cient  cause,"  but  the  application  of  the  defi- 
nition to  the  particular  facts  of  each  partic- 
ular case  has  been  the  occasion  for  much 
confusion  in  the  decisions  of  the  several 
courts.  Thompson  on  Negligence,  par.  47, 
expresses  the  general  agreement  among  the 
authorities  In  defining — 
"proximate  cause  to  be  the  ordinary  results  of 
negligence,  such  as  is  usual  and  therefore  might 
have  been  expected." 

In  fact  the  defendant  in  error  seems  to 
recognize  this  definition  as  correct,  and  ad- 
mits that  to  establish  actionable  negligence 
It  must  be  shown  that  the  injury  proximately 
resulted  from  the  acts  complained  of.  In  the 
cases  relied  upon  from  onr  courts  (Lisle  v. 
Anderson,  159  Pac.  278,  L.  R.  A.  1917A,  128) 
this  definition  Is  recognized  In  the  holding 
that  to  establish  actionable  negligence  It  is 
essential  to  show  that  the  Injury  resulted  as 
"the  natural  and  probable  consequence  of 
the  act." 

In  C,  R  I.  &  P.  R.  Co.  V.  McAlester,  39 
Okl.  163,  134  Pac.  661,  the  same  definition  of 
actionable  negligence  is  applied  to  the  facts 
set  out  In  the  c^lnion.  In  that  case  the  acts 
of  negligence  charged  were:.  Failure  to  hold 
the  train  at  the  station  the  usual  length  of 
time;  and  (2)  the  direction  given  by  the 
brakeman  to  jump  off.  The  Injury  received 
from  Jumping  off  a  moving  train  in  the  dark 
in  that  case  was  clearly  the  natural  and 
probable  result  of  the  negligence  complained 
of,  and  should  have  been  contemplated. 

[2]  Another  difficulty  In  this  character  of 
cases  la  to  determine  whether  or  not  the 
question  of  proximate  cause  is  a  question  of 
fact  for  the  jury,  or  a  question  of  law  for  the 
court.  In  St  L>.  ft  S.  F.  R.  Co.  v.  Davis,  37 
Okl.  34S,  132  Pac.  837,  It  is  said: 

"The  question.  What  is  the  preximate  cause 
of  aA  injury?  is  ordinarily  a  qnestion  for  the 


jury ;  but  the  burden  is  always  on  Dm  plalntiir. 
m  an  action  for  personal  injuries,  to  show  that 
the  negligence  charged  was  the  proximate  canse 
of  the  Injury.  In  Milwaukee  ft  St.  P.  Ry.  Co. 
V.  Kellogg.  94  U.  S.  475,  24  L.  Ed.  256,  in  thU 
connection  it  was  said:  "The  true  rule  is  that 
what  is  the  proximate  cause  of  an  injury  is  ordi- 
narily a  question  for  the  jury.  It  is  not  a  ques- 
tion of  science  or  of  legal  knowledge.  It  is  to 
be  determined  as  a  fact,  in  view  of  the  circom- 
stances  of  fact  attending  if  " 

In  Midland  Valley  Ry!  Co.  v.  BaUey,  34 
Okl.  193,  124  Pac.  087,  it  was  held  to  be  a 
question  of  law  for  the  court     The  third 

paragraph  of  the  syllabus  reads: 

"Negligence  is  a  breach  of  duty.  In  order  for 
it  to  exist,  there  must  be  both  a  duty  and  breadi 
of  it  It  is  the  dut^  of  the  court  in  its  instruc- 
tions to  advise  the  jury  of  the  duties  which  the 
law  imposes  upon  the  parties,  and  where  there  i; 
conflict  in  the  evidence,  it  is  the  function  of  the 
jury  to  determine  whether  these  duties  impos- 
ed Of  the  law  have  been  violated.  The  jury  is 
the  judge  of  the  fact,  and  not  of  the  law." 

Under  the  first  paragraph  of  the  ayllabns 
the  application  is  made  of  this  rule  to  tacts 
of  that  case  as  follows: 

"The  plaintiff  entered  the  defendant's  train 
for  the  purpose  of  assisting  a  sick  passenger. 
The  conductor  and  other  employes  were  not 
notified  that  it  was  her  Intention  to  alight  from 
the  train  after-  seating  the  sick  person,  nor 
were  there  any  facts  or  circumstances  charfrini: 
them  with  notice  of  her  intention.  After  mak- 
ing the  usual  stop,  the  station  being  dear,  the 
conductor  started  his  train,  and  the  plamtiff 
alighted  from  it  while  it  was  in  motion.  Held, 
that  she  was  not  entitled  to  recover." 

In  A.,  T.  ft  S.  P.  R.  Co.  V.  St  Ia  ft  S.  F.  R. 
Co.  et  al.,  41  Okl.  80,  13S  Pac.  363,  48  U  R.  A. 
(N.  S.)  609,  it  was  held  under  the  fiicts  of 
that  case  that  the  question  of  proximate 
cause  was  one  for  the  jury.  In  St  L.  ft  S. 
F.  R.  Co.  v.  Dreyfres  et  al.,  42  OkL  401.  it 
was  likewise  held  to  be  a  question  for  the 
jury. 

[3]  In  Hughes  v.  O.,  R.  I.  ft  P.  R  Co.,  35 
Okl.  482,  ISO  Pac.  691,  a  great  many  authori- 
ties are  collected  and  quotations  set  out  from 
decisions  discussing  the  question  of  proxi- 
mate cause  in  negligence  cases,  and  It  is 
there  held  that  It  was  prejudicial  error  to 
refuse  the  following  instruction: 

"You  are  instructed  that,  although  you  may 
believe  from  the  evidence  that  the  injury  com- 
plained of  was  occasioned  by  the  act  of  the  de- 
fendant, still,  if  you  further  believe  from  tlie 
evidence  that  such  injury  was  not  the  natural 
result  of  the  acts  of  the  defendant,  and  eonld 
not  have  been  foreseen,  or  reasonably  expected 
to  result  from  the  conduct  of  the  defendant,  then 
the  defendant  would  not  be  liable." 

[4]  In  the  Southern  Kansas  Ry.  Ca  of  Tex- 
as V.  Emmett  (Tex.  Civ.  App.)  139  S.  W.  44, 
the  circumstances  connected  with  the  accident 
were  similar  in  many  respects  to  those  In  the 
case  at  bar.  There  the  person  injured  had 
purchased  a  ticket  find  Inquired  of  the  ticket 
agent  the  time  of  the  arrival  of  the  train, 
and  was  told  that  It  would  be  due  in  31  min- 
utes. He  then  went  out  of  the  depot  to  a 
restaurant,  250  yards  distant  from  the  sta- 
tion, to  get  his  breakfast.  About  15  minutes 
later  he  looked  out  and  saw  the  train  mov- 
ing away   from  the  station.     He  then  ran 
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and  attempted  to  get  aboard,  getttng  upon 
the  steps  at  the  front  end  of  the  passenger 
coacb  with  his  feet  on  the  steps,  when  the 
train  gave  a  lurch,  releasing  his  hold,  and 
he  fell  off  and  the  train  ran  over  him.  The 
negligence  charged  was  the  misinformation 
given  by  the  agent  as  to  the  time  of  the  ar- 
rival of  the  train,  and  negligent  management 
of  tbe  movement  of  the  train  causing  the 
luTch  that  caused  him  to  fall  therefrom.  In 
that  case  the  court  announced  the  same  rule 
as  to  proximate  cause  embraced  in  the  in- 
struction above  quoted  from  the  Hughes 
Case,  supra,  and  held  that  the  agent's  mis- 
statement of  tbe  time  of  tbe  arrival  of  tbe 
train,  assuming  It  to  have  been  negligence, 
was  not  the  proximate  cause  of  the  plaintiff's 
Injury.  Ordinarily  the  question  of  proximate 
cause  Is  one  of  fact  for  the  Jury,  but  In  those 
cases  where  reasonable  minds  cannot  differ 
upon  tbe  question  that  the  Injury  was  not 
tbe  natural  and  probable  result  of  the  neg- 
ligence complained  of,  then  It  would  seem  to 
become  one  of  law  which  the  court  may 
withdraw  from  the  Jury. 

We  are  Inclined  to  agree  Wlfb  the  conten- 
tion of  tbe  defendant  in  error,  for  the  pur- 
pose of  this  decision,  that  Cover,  when  he 
asked  tbe  agent  over  tbe  telephone  about  the 
arrival  of  the  train,  was  entitled  to  correct 
Information,  and  tbe  failure  to  give  such 
Information  was  negligence.  Whether  the 
company  owed  him  a  duty  to  keep  Its  gates 
and  handholds  on  Its  cars  so  that  they  would 
be  safe  for  one  to  get  aboard  a  moving  train 
Is  not  so  dear.  He  was  not  a  passenger; 
the  company  had  no  notice  that  he  intended 
to  become  a  passenger  on  its  train ;  it  clearly 
owed  him  no  duty  that  It  did  not  owe  to 
every  other  citizen  of  the  community.  But 
asstunlng  without  deciding  that  the  railway 
owed  Cover  a  duty  to  have  a  good,  sound 
handhold  on  its  car,  and  that  such  band- 
holds  were  not  on  this  particular  car,  and 
that  It  was  negligent  In  that  respect,  the 
question  arises.  Does  it  follow  that  a  lia- 
bility on  the  part  of  the  company  has  been 
established  under  the  facts  of  this  case?  Can 
there  be  any .  disagreement  among  reason- 
able minds  considering  the  acts  of  negligence 
charged  in  connection  with  all  the  drcum- 
stances  shown  in  the  record  whether  or  not 
the  Injury  proximately  resulted  from  such 
acts,  and  that  it  was  tbe  natural  and  prob- 
able result  and  should  have  been  foreseen? 
Can  It  be  said  In  any  aspect  of  tbe  case 
that  tbe  natural  and  probable  result  of  the 
failure  to  give  correct  information  as  to  the 
departure  of  tbe  train,  and  tbe  failure  to 
have  a  perfectly  safe  handhold  <m  this  par- 
ticular car,  was  the  proximate  cause  of 
tbe  plaintiff  losing  his  leg?  Could  such  a 
thing  have  been  reasonably  contemplated  by 
the  agent  when  he  gave  the  false  information, 
if  be  gave  such,  as  to  the  departure  of  the 
train,  or  of  the  servants  when  they  permitted 
the  handholds  to  become  defective?    Would 


any  reasonable  man  have  expected  that  a 
party,  wishing  to  board  that  train,  or  Hear- 
ing the  station,  after  night,  and  seeing  tbe 
train  moving  out,  when  he  is  60  or  75  feet 
away,  would  run  and  attempt  to  get  aboard 
the  moving  train?     We  think  not 

It  seems  clear  that  the  evidence  fails  to 
show  tbe  injury  sustained  was  tbe  proximate 
result  and  natural  consequence  of  the  neg- 
ligent acts  complained  of,  and  therefore  tbe 
Judgment  Is  contrary  to  law. 

Wherefore  the  Judgment  should  be  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 


MIIiLUS  et  ux.  V.  LOWRET  BROS. 
(No.  6831.) 

(Supreme  Court  of  Oklahoma.     Feb.  20,  1917. 
B«hearing  Denied  May  1, 1917.) 

(ByUaiut  1>v  the  Court.) 

1.  Appkal  and  Ebbob  «=»719(10)  —  Attach- 
MBNT  ig=S02  —  JuBY  «=16(6)  —  Claim  of 

THIBD     PaBTT  —  CONSTBUCTION    OF    INTBB- 
PLEADER— TEIAI.    BT    JTJKY— REVIEW. 

Where  one  who  is  not  a  party  to  an  action 
files  what  she  denomioates  an  "interplea  in  at- 
tachment," which,  without  directly  attacking 
the  existence  of  any  of  the  alleged  grounds  for 
the  attachment  or  any  proceeding  had  therein 
prior  to  the  levy,  merely  denies  that  the  defend- 
ant in  the  attachment  or  any  other  person  than 
herself  owns  the  personal  property  attached  and 
claims  for  herself  the  title  and  in  effect  the  right 
to  the  immediate  possession  of  such  property, 
she  will  be  deemed  an  interpleader  asserting 
a  right  in  the  nature  of  that  of  a  petitioner  in 
replevin  npon  the  authority  of  section  3&18, 
Stat.  1893  (section  4701,  Rev.  Laws  1910),  as 
construed  in  the  Ranney-Alton  Mer.  Co.  v. 
Hanes  &  Johnson,  9  Okl.  471,  60  Pac.  284,  and 
not  a  mere  mover  asking  for  a  discharge  of  the 
attachment  as  an  interested  party  who  assumes 
that  there  is  no  substantial  question  as  to.  the 
existence  of  her  interest  and  who  involics  no 
further  inquiry  or  decision  as  to  her  interest 
than  that  there  is  at  the  time,  no  substantial 
question  of  its  existence,  upon  the  authority 
of  section  4426,  Stat.  1893  (section  5310,  Rev. 
Laws  1910),  as  construed  in  Sparks  v.  City 
National  Bank  of  Lawton  et  aL,  21  Okl.  827. 
97  Pac.  575,  and  Shelby  et  al.  v.  Ziegler,  22 
Okl.  799,  98  Pac.  989,  following  the  rule  es- 
tablished by  White-Crow  v.  White-Wing,  3 
Kan.  276  (270),  Harrison  &  WiUis  v.  Andrews, 
18  Kan.  535,  and  Ixtng  v.  Murphy  et  al.,  27 
Kan.  375. 

(a)  The  issue  made  by  such  interplea  and 
plaintiff's  general  denial  of  the  allegations  there- 
in is  properly  triable  to  a  jury. 

(b)  Errors  occurring  in  such  trial  are  not 
subject  to  review  in  this  court  unless  the  ac- 
tion of  the  trial  court  in  overruling  the  mo- 
tion for  a  new  trial  is  assigned  as  error. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2979,  2982,  8490;  Attach- 
ment, Cent  Dig.  ||  1073-1082;  Jury.  Cent 
Dig.  i  90.] 

2.  Attachment«=>230— Affidavit— Denial- 
Motion  TO  Discharge  Attachment. 

Under  section  4118,  Stat  1893  (section  4862, 
Rev.  Laws  1910),  construed  in  the  light  of  sec- 
tion 4119,  Stat.  1893  (section  4863,  Rev.  Laws 
1910).  the  existence  of  the  grounds  stated  in 
the  affidavit  for  an  attachment  may  be  denied 
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and  pat  in  issue  in  a  motion  to  discharge  the 
attacnment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  78a-793.] 

3.  Attachment    «=»250  —  Motion    to    Dib- 

CHABOB— TBIAL  by  JTJBT— WAIVEB. 

The  issues  made  by  a  defendant's  motion  to 
discharge  an  attachment  in  which  the  existence 
of  the  grounds  forthe  attachment  alleged  in  the 
affidavit  therefor  are  denied  are  triable  to  the 
judge  without  a  jury ;  but  where  the  mover  does 
not  ask  for  and  insist  ui)on  a  consideration  or 
decision  of  the  same  by  the  judge,  and,  after 
the  same  are  submitted  to  the  jury  without  ol>- 
jection  and  a  verdict  has  been  returned  sustain- 
ing the  attachment,  the  judge  enters  judgment 
sustaining  the  same,  the  moving  defendant  will 
be  deemed  to  have  waived  his  right  to  have  the 
same  considered  and  determined  by  the  judge 
independently  of  the  verdict  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  877-88»,  893,  895,  897.] 

4.  Appeai.  and  Erkob  «=>934(2),  1062(1)— At- 
tachment ■e=s>250— Existence  of  Gbottnds 
—  Question  fob  Jubt  —  Pbesuidptions  — 
Habidless  Ebbob. 

It  is  error  to  submit  an  issne  as  to  the  ex- 
istence of  grounds  for  an  attachment  to  the  jury 
for  a  general  verdict  instead  of  merely  for  spe- 
cial advisory  findings  of  fact  if  at  all,  and  to 
base  a  judgment  npon  such  general  verdict,  in- 
stead of  npon  the  findings  and  opinion  of  the 
judge,  in  the  decision  upon  a  motion  to  dis- 
charge such  attachment  traversing  the  existence 
of  such  grounds. 

(a)  When  the  jud^ent  on  snch  motion  fol- 
lows, recites,  and  is  m  accord  with  such  general 
verdict,  and  it  does  not  affirmatively  appear 
that  the  judge  treated  such  verdict  as  merely 
advisory  and  gave  such  judgment  upon  his  own 
findings  and  opinion,  suc^  judgment  will  be  pre- 
sumed to  be  based  upon  such  verdict. 

(b)  Such  error  will  necessitate  a  reversal  only 
when;  upon  an  examination  of  the  entire  rec- 
ord. It  appears  that  the  same  has  probably  re- 
sulted in  a  miscarriage  of  justice  or  violates  a 
constitutional  or  statutory  right 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §j|  3777,  4212:  Attachment 
Cent  Dig.  S{  877-889,  893.  895,  897.] 

5.  Attachment  ®=»41  —  Gbounds  —  Fbatjdu- 
I.ENT  Conveyance. 

A  disposition  of  property  with  intent  to  de- 
fraud, hinder,  or  delay  creditors,  within  the 
meaning  of  section  4068,  Stat.  1893  (section 
4812,  Rev.  Laws  1910),  may  be  effected  by 
means  of  a  mortgage  thereon,  so  as  to  constitute 
a  ground  for  attachment  under  this  section  of 
the  statutes. 

[Ed.  Note. — ^For  other  cases,  see  Attachment, 
Cent  Dig.  §g  94,  96,  97,  99,  100,  107.] 

6.  Attachment  €=9103,  125— Almoations  of 
Affidavit  —  Construction— Civil  Action. 

An  allegation  in  an  affidavit  for  an  attach- 
ment "that  said  plaintiff  has  commenced  said 
action  against  said  defendant  for  the  recovery  of 
$322 ;  that  the  defendant  is  indebted  to  said 
plaintiff  in  said  sum;  tliat  said  claim  is  just  and 
due,  and  is  wholly  unpaid,"  sufficiently  shows 
that  the  action  in  which  the  attachment  is  asked 
is  "a  ravil  action  for  the  recovery  of  money" 
within  the  meaning  of  section  4068,  Stat  1893 
(section  4812,  Rev.  Laws  1910),  to  permit  the 
attachment 

(a)  If  the  allegation  in  this  regard  had  been 
slightly  insufficient  either  the  answers  filed  or 
the  evidence  taken  in  this  case  was  such  as  to 
cure  any  such  defect 

[Ed.  Note. — ^Por  other  cases,  see  Attachment, 
Cent  Dig.  §§  273-275,  344-350.] 


7.  Attachment     «s»106  —  Affidatit — J 
Claim. 

Tl)e  requirement  of  section  4068,  Stat.  : 
(secticKi  4813,  Rev.  Laws  1910),  that  an  aJ 
vit  for  an  attachment  shall  show  that  the  p 
tiffs  claim  "is  just"  is  satisfied  by  merely  : 
ing  in  such  affidavit  in  ttie  language  of  the 
section,  that  the  same  "ia  just" 

[Ed.  Note. — For  other  cases,  see  Attadin 
Cent  Dig.  {§  27fr-279.1 

8.  Attachment   «s»30S(4)— Pbbbohai.    Pi 

EBTY— Ju  DOMENT. 

Evidence  examined,  and  held  sufficien 
support  a  judgment  snstaining  an  attachmei 
personal  property. 

[Ed.  Note.— For  other  cases,  see  Attacdm 
Cent  Dig.  §{  llOft-llOO,  1111-1113.] 

Kane,  J.,  dissenting. 

Error  from  County  Court,  Pittsburg  O 
tj;  B.  P.  Hammond,  Judge. 

Action    by    Lowrey    Bros.,    a    partner 
composed  of  John  A.  Lowrey  and  M:.  O.  I 
rey,  against  L.  S.  Mlllus,  .with  attadunen 
personal  property,  In  which  Mrs.  M.  F. 
lus,  wUe  of  defendant,  filed  a  denomini 
"Interplea  In  attachment,"  claiming  title 
right  to  immediate  possession  of  the  attac 
property.       Judgment    for     plaJntUEs    i 
against  the  Interpleader,  and  def aidant 
the  Interpleader  bring  error.     Affirmed. 

Amote  &  Rogers,  of  McAlester,  for  pli 
tiffs  In  error.  Andrews  &  Day,  of  McAlee 
for  defendants  in  error. 

THACKER,  J.  The  plaintiffs  In  error, 
S.  Mlllus  and  M.  F.  Mlllus,  who  are  husbi 
and  wife,  will  be  designated  as  defend 
and  Interpleader,  resi>ectively,  and  the 
fendants  In  error,  Lowrey  Bros.,  a  parti 
ship,  will  be  designated  as  plaintiffs.  In 
cord  with  the  titles  of  these  parties  in 
trial  court. 

The  plaintiffs  commenced  this  action 
August  10,  1911,  against  the  defendant,  on 
account  for  $270,  with  legal  interest  fr 
that  date,  and  on  a  promissory  note  held 
them  as  assignees  for  $32,  with  Intet 
thereon  at  the  rate  of  8  per  cent,  per  ann 
from  some  time  In  1903,  making  a  total 
about  $322  at  the  time  tills  action  was  a 
menced ;  and  at  the  same  time  the  plaint 
procured  the  attachment  of  a  stock  of  goc 
wares,  and  merchandise  as  the  property 
the  defendant  and  In  his  possession,  upon 
afiSdavlt  filed  in  this  case  which  allei 
among  other  things : 

"That  said  plaintiff  has  commenced  said  act 
against  said  defendant  for  the  recovery  of  $31 
that  the  defendant  is  indebted  to  said  plain 
in  said  sum ;  that  said  claim  is  just  and  i 
and  is  wholly  unpaid. 

"(5)  That  said  defendant  is  about  to  renu 
bis  property,  or  a  part  thereof,  out  of  the  jnJ 
diction  of  the  court,  with  the  intent  to  defn 
his  creditors. 

"(6)  That  said  defendant  is  about  to  coot 
his  property,  or  a  part  thereof,  into  money, : 
the  purpose  of  placing  it  beyond  the  reach  of 
creditors. 

"(7)  That    said    defendant   has    property 
rights  in  action  which  he  conceals. 
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"(8>  That  aald  defendant  has  asa^ned,  re- 
moTed,  or  disposed  of  or  is  about  to  dispose  of 
his  property,  or  a  part  thereof,  with  the  intent 
to  defraud,  hinder,  or  delay  his  creditors." 

The  attached  property  .was  the  stock  In 
trade  In  a  store  in  the  ostensible  poBsesslon 
and  control  of  the  defendant. 

On  September  6,  1912,  defendant  anstrered 
by  denial  of  all  Indebtedness  and  by  alleging 
that  the  account  sued  on  was  incorrect  in 
respect  to  its  failure  to  show  certain  credits, 
as  claimed  by  him,  amounting  to  a  payment 
of  the  indebtedness  therein  charged  against 
him. 

On  November  25,  1011,  the  defendant  filed 
his  verified  motion  to  discharge  the  said  at- 
tachment, in  which  motion  be  not  only  al- 
leged defects  apparent  on  the  face  of  the 
plalntKTs  affidavit  for  the  same,  but  denies 
the  existence  of  each  and  all  grounds,  there- 
for stated  in  said  afBdavlt. 

On  December  10,  1912,  plaintiffs  filed  their 
general  denial  of  the  allegations  of  defend- 
ant's answer. 

On  December  19, 1912,  the  interpleader,  pre- 
sumably onder  section  3918,  Stat.  189S  (sec- 
tion 4701,  Rev.  Laws  1910),  camp  into  this 
case  by  filing  what  she  denominated  her  "In- 
terplea  in  attachment,"  which,  after  reciting 
the  fact  of  said  attachment,  alleges : 

"That  this  affiaot  claims  said  property  so  at- 
tached; that  affiant's  claim  to  said  property 
arises  as  follows:  That  affiant  bought  the  ori^ 
inal  stock  of  goods,  wares,  and  merchandise,  re- 
plenishing the  same  from  time  to  time  as  deplet- 
ed in  the  usual  course  of  trade,  and  at  the  time 
of  the  levy  of  the  said  attachment  writ  she  was 
the  alisolute  owner  of  said  stock  bf  goods,  wares, 
and  merchandise,  and  bought  and  paid  for  same 
with  her  own  money,  and  the  same  is  the  prop- 
erty of  this  affiant  and  is  not  the  property  of 
L.  8.  MilluB  or  any  other  person. 

"Wherefore  affiant  prays  that  said  attachment 
be  dissolved  as  to  said  property,  and  for  such 
other  relief  as  may  be  just  and  meet  in  the 
premises." 

On  February  28, 1918,  the  plaintiffs  filed  a 
general  denial  to  the  aforesaid  Interplea. 

On  April  29,  1913,  with  the  pleadings  of  the 
parties  and  the  motion  of  the  defendant  to 
discharge  the  attachment  standing  as  above 
stated,  this  case  went  to  trial  to  a  Jury  under 
the  jndge's  instructions  upon  each  and  all 
the  issues  of  fact  above  shown,  including  the 
Issue  made  by  the  motion  to  discharge  the 
attachment  and  the  Issne  made  by  the  afore- 
said interplea  and  answer  thereto,  and  the 
trial  resulted  in  a  verdict  as  follows: 

"We  the  jury  duly  impaneled,  selected,  and 
sworn  to  try  the  above-entitled  cause,  do  find 
from  the  law  and  evidence  the  issues  in  favor  of 
the  plaintilfs,  Lowrey  Bros.,  in  the  sum  of  $188.- 
38,  and  that  the  attachment  herein  shall  be 
sastained,  and  further  find  the  issues  against  the 
interpleader,  M.  F.  Millus." 

The  court  entered  a  Judgment  in  accord 
with  this  verdict ;  and  the  defendant  and  in- 
terpleader bring  the  case  here  tor  review 
upon  their  separate  assignments  of  error, 
now  to  be  conridered  so  far  as  they  present 
questions  which  this  court  will  review  In  the 


state  of  the  record  and  in  the  state  of  the 
argument  thereon  in  their  brief. 

The  Interpleader  does  not  assign  as  error 
the  action  of  the  trial  court  in  overruling 
her  motion  tor  a  new  trial,  and,  for  this 
reason,  her  petition  in  error  will  not  be  con- 
sidered, the  determination  upon  the  trial  of 
the  issue-  made  by  her  interplea  and  the 
plalntUTs  denial  of  the  allegations  of  the 
same  being  the  only  issue  In  which  she  was 
Interested. 

[1]  She  now  claims  that  her  Interplea, 
which  she  entitled  her  "interplea  In  attach- 
ment," was  but  a  motion  to  discharge  the  at- 
tachment to  be  determined  by  the  judge 
alone,  and  that  its  determination  was  not 
a  trial  within  the  rule  requiring  a  motion  tor 
a  new  trial  and  an  assignment  of  error  Id 
the  overruling  of  the  same. 

It  appears  that  under  section  4426,  Stat 
1893  (section  6310,  Bev.  Laws  1910),  one  who 
is  not  technically  a  party  to  an  action,  but 
who  has  an  interest  in  or  is  affected  by  the 
same,  as,  for  instance,  one  who  is  interested 
as  owner  or  otherwise  in  having  the  prop- 
erty discharged  from  the  attachment,  may 
move  for  such  discharge  without  subjecting 
his  claim  of  interest  to  the  danger  of  a  bind- 
ing adjudication  against  him  on  such  motion, 
although  the  court  has  a  wide  discretion  in 
determining  such  motion,  and  should  over- 
rule the  same  if  there  is  any  substantial 
question  as  to  the  mover's  Interest ;  and  the 
only  thing  determined  as  to  the  mover's  in- 
terest is  the  interlocutory  question  as  to 
whether  the  same  is  Claimed  and  is  admitted 
or  not  seriously  questioned  in  such  action, 
although  the  decision  may  be  final  as  to 
other  grounds  of  the  motion  (Sparks  v.  City 
National  Bank  of  Lawton  et  al,  21  Okl.  827, 
97  Pac.  675 ;  Shelby  et  al.  v.  Ziegler,  22  Okl. 
79©,  98  Pac.  989;  Crow  v.  White- Wing,  3 
Kan.  276  [270];  Harrison  &  Willis  v.  An-, 
drews,  18  Kan.  536 ;  Long  v.  .Murphy  et  al., 
27  Kan.  876) ;  but.  Instead  of  such  an  anom- 
alous motion  to  discharge  under  the  section 
dted,  it  appears  that  the  Interpleader,  evi- 
dently relying  upon  section  3918,  Stat.  1893 
(section  4701,  Bev.  Laws  1910),  without  any 
direct  attack  upon  the  attachment  proceed- 
ings, had,  prior  to  the  levy  upon  this  personal 
property,  merely  alleged  title,  and,  liberally 
construing  her  interplea,  claimed  the  right  to 
the  immediate  possession  of  the  property, 
somewhat  as  if  she  were  proceeding  in  re- 
plevin (Eanney-Alton  Mercantile  Ck>.  v.  Hanes 
&  Johnson,  9  Okl.  471,  60  Pac.  284),  so  that, 
when  the  plaintiff  filed  his  general  denial 
thereto,  an  issue  was  made,  to  be  tried  as  In 
replevin,  as  to  the  existence  of  her  alleged 
right  to  the  Immediate  possession  of  this 
property.  Banney-Alton  Mercantile  Co.  v. 
Banes  &  Johnson,  supra;  Rice,  Stlz  &  Co. 
V.  SaUy,  176  Mo.  107,  75  S.  W.  398 ;  Spooner 
V.  Ross,  24  Mo.  App.  599;  Stadden  Grocery 
Co.  V.  Lusk,  95  Mo.  App.  261,  68  S.  W.  687; 
State  ex  rel.  John  Reeves  v.  Barken  26  Mo. 
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App.  487;  Brownwell  &  Wight  Car.  Co.  t. 
Barnard,  139  Mo.  142,  40  S.  W.  762. 

The  issue  thus  made  hy  her  was  tried  and 
decided  against  her ;  and,  this  being  the  only 
issue  or  decision  in  the  case  affecting  ber, 
her  failure  to  assign  as  error  the  action  of 
the  trial  judge  in  oTermling  her  motion  for 
a  new  trial  completely  eliminates  ber  peti- 
tion in  error  and  leares  ber  without  any  as- 
signment wWch  this  court  will  reytew. 
Avery  v.  Hays,  44  Ok!.  71,  144  Pac.  624; 
Wilson  V.  Bulberg,  161  Pa&  1067;  Bice  et  al. 
V.  Myers  et  al.,  45  Okl.  507,  145  Pac.  1150. 

The  foregoing  disposes  of  the  interpleader's 
petition  in  error;  and  we  will  now  proceed 
to  consider  the  defendant's  contentions  so 
far  as  be  has  reserved  exceptions  In  the 
trial  court,  assigned  error  In  this  court,  and 
argued  such  error  in  bis  brief. 

[2-4]  It  does  not  appear  that  there  Is  any 
question  for  review  here  touching  the  trial, 
decisions,  and  judgment  upon  the  issue  made 
below  as  to  the  defendant's  Indebtedness  to 
the  plaintiff;  and  the  only  assignments  of 
error  presented  for  decision  in  this  court 
relate  to  tbe  sustension  of  the  attachment 
against  lilm  In  tbe  judgment  given  In  tbe 
trial  court. 

It  does  not  appear  that  tbe  trial  judge  was 
ever  called  upon  or  in  any  manner  refused 
to  consider  or  determine  the  defendant's 
motion  to  discharge  the  attactmient  independ- 
ently of  the  verdict  of  the  Jury ;  but  by  this 
instruction  be  sulHnitted  to  the  jury,  with 
the  tacit  consult  given  by  the  silence  of  tbe 
defendant,  tbe  issue  as  to  tbe  existence  of 
any  ground  for  the  attachment  alleged  In 
the  plaintiff's  affidavit  therefor;  and  in  tbe 
final  jucTgmait  in  the  case,  after  reciting  the 
verdict  as  hereinbefore  quoted,  be  gave  Judg- 
ment for  the  plaintiff  for  $188.38  and  sus- 
taining the  attaclunent,  In  accord  with  tbe 
•verdict 

In  submitting  this  issue  as  to  the  existence 
of  any  ground  for  the  attachment  to  the  jury, 
the  trial  Judge,  without  objection,  informed 
tbe  ju?y  In  a  paragraph  of  the  instructions 
as  to  what  Is  alleged  in  plaintiff's  affidavit 
as  bis  grounds  for  tbe  attachment,  and  that 
the  defendant  had  denied  the  same,  so  as  to 
advise  tbe  jury  of  tbe  existence  of  tbe  issue 
so  made;  and  in  two  separate  paragraphs 
he  further  Instructed,  without  objection,  as 
follows: 

(2)  "That  fraud  is  never  presumed,  but  must 
be  proven,  the  law  presumes  that  every  person 
transacts  business  honestly  and  in  good  faith, 
and  the  burden  of  proof  of  fraud  is  upon  the 
party  who  charges,  and  where  the  transaction 
may  be  fairly  reconciled  with  honesty,  and  if  the 
weight  of  the  evidence  is  in  favor  of  the  conclu- 
sion, it  should  always  be  adopted,  and  if  the 
eroof  fails  to  establish  any  of  the  material  facts 
y  dear  preponderance  of  the  testimony,  then 
the  plaintiff's  attachment  should  be  dissolved ;" 
and  (3)  "that  a  debtor  may  pay  one  creditor  in 
preference  to  another  or  may  give  one  creditor 
security  for  payment  of  his  demands  In  prefer- 
ence to  another  providing  same  is  done  in  an 
honest  transaction." 


And,  in  submitting  the  aforesaid  Issue,  tbe 
judge  also  gave  the  jury  the  following;  In- 
structlons*  to  which  ttie  defendant  toolc  ex- 
ceptions, to  wit: 

"Ton  are  instructed  in  this  canse  that  the  bar- 
den  is  upon  tbe  plaintiff  to  show  by  a  fair  pre- 
ponderance of  tne  evidence  some  one  of  the 
grounds  for  attachment  set  out  in  the  attacta- 
ment  affidavit.  And  in  determining  the  question 
as  to  the  attachment  you  are  to  take  into  con- 
sideration all  the  testimony  and  dicunutance* 
surrounding  the  transaction." 

"Yon  are  instructed  that  one  of  the  groaniis  al- 
leged in  tbe  affidavit  for  attachment  is  tliat 
defendant  has  removed  or  disposed  of,  or  is 
about  to  dispose  of,  his  property,  or  a  part 
thereof,  with  intent  to  defraud,  hinder,  or  de- 
lay his  creditors,  and  in  this  connection  yon  are 
instructed  that  any  assignment,  removal,  or  dis- 
position of  any  substantial  part  of  his  property 
with  intent  either  to  defraud  or  hinder  or  delay 
his  creditors  would  come  within  this  allegation 
of  the  affidavit,  and  you  are  instructed  that  a 
mortgage  is  a  transfer  or  disposition  within  the 
meaning  of  tbe  law." 

It  will  be  seen  from  tbe  foregoing  that 
the  defendant  did  not  object  or  except  to  the 
submission  of  the  Issue  as  to  the  existence 
of  a  ground  for  the  attachment  to  the  Jarr, 
but  limited  bis  exceptions  to  two  of  the  five 
paragraphs  of  the  InstructlonB  relating  to 
the  same;  and  tbe  only  point  against  ei- 
ther of  these  two  paragraphs  that  he  argues 
In  his  brief  even  approximately  as  required 
by  the  rules  of  this  court  is  that  It  was  er- 
ror to  give  that  portion  of  the  last  paragraph 
which  states  that  "a  mortgage  la  a  trans- 
fer or  disposition  within  tbe  meaning  of  the 
law,"  which  we  will  notice  later. 

Some  idea  of  the  Inharmony  between  the 
dedded  cases  In  tbe  different  jurisdictions 
and  In  statements  of  law  writers  attonpting 
to  follow  the  same  as  to  the  proi)er  procedure 
to  obtain  a  discharge  of  an  attachment  upon 
grounds  dehors  the  record  may  be  gathered 
from  the  text  in  2  R.  C.  L.  Attachment,  H  84, 
87,  90,  91,  pp.  874-877,  and  notes  thereto. 

In  6  Corpus  Juris,  Attachment,  {  1078;  pi. 
463,  it  Is  said: 

"The  issue  on  a  plea  in  abatement  or  traverte 
of  the  grounds  of  attachment  should  be  tried  by 
jury  unless  such  trial  is  waived  by  the  parties." 
(The  italicization  is  onr  own.) 

In  6  Corpus  Juris,  Attachment,  |  1052, 
p.  455,  it  is  said: 

"On  an  application  for  a  dissolution  of  an  at- 
tachment there  must  be  a  hearing  and  a  trial  of 
the  questions  of  fact  involved.  It  is  the  nsnal 
practice  for  the  court  or  officer  to  whom  a  mo- 
tion to  vacate  an  attachment  is  made  to  hear 
the  same  without  a  jiiry,  whether  the  motion  t* 
bated  on  the  oriffinal  papers  or  on  defect*  not 
apparent,  and  in  some  jurisdictions  such  trial 
is,  it  seems,  the  only  proper  method.  The  court 
may,  however,  for  its  better  information  and 
satisfaction,  frame  and  submit  proper  issues 
to  a  jury,  and  there  are  cases  in  which  it  ought 
so  to  do.'*    (The  italicization  is  our  own.) 

In  Weame  v.  France,  8  Wyo.  273,  21  Pac. 
708,  In  y^ch  the  existence  of  any  ground 
for  the  attachment  is  traversed  In  a  motion 
to  discharge  the.  same,  and  which  is  cited  in 
the  note  as  supporting  the  statement  above 
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italicized  In  our  last  quotation  from  Corpus 
Juris,  it  Is  said  In  tbe  opinion: 

"An  objection  is  made  by  plaintiff  in  error 
that  the  motion  to  discharge,  as  supported  by 
ai&davits,  does  not  present  a  triable  issue,  but 
that  snch  issne  must  be  made  b;  plea.  This  ob- 
jection is  not  well  taken,  for  the  reason  that  the 
sutute  (sections  2910  and  2911,  Rev.  St  W?o.) 
expressly  provides  that  the  validity  of  the  at- 
tachment shall  be  tried  npon  motion  to  dis- 
charge, supported  by  affidavits  or  oral  evidence. 
Upon  the  bearing. of  tbe  motion  in  the  coart 
below  plaintiff  demanded  a  jury,  which  demand 
was  refused  by  the  court,  and  the  refusal  is  now 
assigned  as  error.  The  right  to  trial  by  jury 
guarantied  by  article  7  of  the  Constitution  of 
the  United  States  extends  only  to  "suits  at  com- 
mon law."  An  attachment  is  a  special  proceed- 
ing, auxiliary  to  an  action  at  common  law,  and 
can  in  no  proper  sense  be  considered  as  a  "suit 
at  common  law."  So  the  statute  (section  2517, 
Rev.  St.  Wyo.)  provides  that  Issues  of  fact  aris- 
ing in  actions  for  the  recovery  of  money  only, 
or  specific  real  or  personal  property,  shall  be 
tried  by  a  jury  in  accordance  with  the  consti- 
tutional provision.  This  section  does  not  apply 
to  speciail  proceedings.  Clearly  the  proceeding 
in  attachment  is  not  an  action  for  the  recovery 
of  money  or  real  or  personal  property." 

Sections  2910  and  2911,  Rer.  Stat  Wyo. 
1887,  are  practically  Identical  witb  our  sec- 
tions 4118  and  4119,  SUt  1888  (sections 
4862  and  4863,  Rev.  Laws  1910),  and  section 
2517,  Rev.  Stat  Wyo.  1887,  Is  practically 
identical  'with  onr  section  4156,  Stat.  1893 
(section  4993,  Rev.  Laws  1910). 

Section  4157,  Stat  1888  (section  4994,  Rev. 
Laws  1910),  which  follows  and  refeta  to  the 
provision  as  to  Issues  triable  to  a  Jury  nndw 
section  4156,.  Stat  1893  (section  490S,  Rev. 
Laws  1910),  reads: 

"All  other  issues  of  fact  shall  be  tried  by  the 
conrt,  subject  to  its  power  to  order  any  issue 
or  issues  to  be  tried  by  jury,  or  referred  as 
provided  in  this  0>de." 

And  Laws  1899,  p.  194,  as  revlaed  in  sec- 
tion 6318,  Rev.  Laws  1910,  reads: 

"Judges  of  the  district^  sqporior,  and  county 
courts  shall,  within  .their  respective  districts 
and  counties,  be  authorized  to  hear'  and  deter- 
mine at  chambers  motions  to  dissolve  attach- 
ments.   ♦    *    •" 

In  Barton  t.  Ferguson,  1  Ind.  T.  263,  37 
S.  W.  49,  where  the  grounds  of  the  attach- 
ment were  traversed,  the  court  following 
Sanger  v.  Flow,  48  Fed.  152,  1  O.  C.  A.  66, 
Platter  Co.  v.  Low,  64  Fed.  93,  4  C.  C.  A. 
207,  and  HoUiday  v.  Cohen,  34  Aril.  707, 
held,  as  stated  in  the  syllabns: 

"Tbe  matter  of  tiie  rightfulness  of  the  attach- 
ment should  be  tried  and  determined  by  the  court 
upon  tbe  issues  raised  by  tiie  affidavit  for  attach- 
ment and  tbe  appellee's  controverting  affidavit." 

Although  it  does  not  appear  that  our  own 
conrt  more  than  once,  nor  since  1894,  has 
been  called  npon  to  decide  the  precise  ques- 
tion as  to  whether  the  issue  made  by  a  trav- 
erse of  the  grounds  for  an  attadiment  may 
pn^rly  be  embraced  in  a  motion  to  dis- 
cbarge the  same  as  a  matter  of  right  and  is 
triable  to  the  judge,  without  a  Jury,  under 
the  above-mentioned  provisions  of  our  stat- 
ntes,  the  following  cases  will  show  that  from 
early  territorial  days  down  to  this  moment 


the  court  has  entertained  and  consistently 
adhered  to  the  view  that  such  an  issue  might 
be  mad#  by  motion  to  discbarge  and  Is  prop- 
erly triable  to  tbe  Judge  without  a  jury. 
Camahan  v.  Gustine  et  al.,  2  Okl.  309,  37 
Pac.  094;  Cassady  v.  Morris,  19  Okl.  203, 
91  Pat  888;  Bash  v.  Howald,  27  Okl.  462, 
112  Pac.  1126;  McOomb  et  al.  v.  Watt  39 
Okl.  412,  136  Pac.  361. 

In  Camahan  r.  Oustlne  et  al.,  supra,  where 
"in  tbe  motion  to  dissolve  [the  attachment] 
tlie  defendant  in  error  denied  under  oath 
spedflcally  each  and  every  allegation  set 
out  and  contained  in  the  affidavit  of  attach- 
ment and  on  the  issues  thus  Joined  the 
court  heard  testimony  and  determined  Xbe 
controversy,"  it  is  held: 

"A  motion  to  discharge  an  attachment  is  a 
proper  proceeding  under  sections  4118,  4119, 
Statutes  of  1893,  and  such  proceeding  should 
succeed  or  fail  upon  the  truth  or  falsity  of  the 
attachment  affidavit" 

In  Cassady  et  al.  v.  Morris,  supra,  where 
defendant  moved  to  discharge  upon  the 
ground  that  the  attached  property  was  the 
homestead  of  the  family.  It  was  held : 

"A  motion  to  discharge  exempt  property  from 
attachment  is  triable  to  the  court  or  judge,  and 
neither  party  is  entitied  to  a  jury." 

In  the  opinion  in  that  case  it  is  said : 
"By  section  8,  art  2,  a  24,  p.  194,  Laws  of 
1890,  the  judge  at  chambers  is  given  authority 
to  dissolve  attachments.  The  issue  is  formed  by 
a  denial  of  the  attachment  affidavit,  or  upon  the 
denial  of  facts  set  up  in  a  motion  to  discharge. 
None  of  these  affidavits  or  motions  are,  properly 
speaking,  pleadings.  Tlie  issues  referred  to  in 
section  4453,  supra,  are  tiie  issues  made  by  the 
pleadings  in  the  case.  Mere  collateral  issues 
that  may  arise  upon  motion  are  not  included  in 
the  issues  triable  to  a  jnry.  It  is  evident,  taking 
all  the  statutory  provisions  together,  that  the 
Legislature  did  not  intend  that  the  issue  formed 
upon  a  motion  to  discharge  an  attachment  or  to 
discharge  exempt  property  from  attachment, 
should  be  submitted  to  a  jury." 

Ii^  Bash  et  al.  v.  Howald,  supra,  where  it 
does  not  clearly  appear  how  the  question 
arose,  it  is  held: 

"A  motion  to  dissolve  an  attachment  and  to 
have  the  property  restored  to  the  defendant  may 
be  heard  and  disposed  of  by  a  judge  at  cham- 
bers." 

In  McGomb  et  aL  v.  Watt  39  Okl.  412. 135 
Pac.  361,  where  tbe  motion  related  to  ex- 
empt property,  it  is  held  that  the  issue  pre- 
sented by  a  defendant's  motion  to  discharge 
an  attachment  is  triable  to  the  judge ;  and, 
after  quoting  the  statute  expressly  author- 
izing such  motion,  it  is  said  in  the  body  of 
tbe  opinion : 

"It  has  been  held  tiiat  this  proceeding  by  mo- 
tion to  discbarge  an  attachment  is  a  proper 
practice  (Oamahan  v.  Gustine,  2  Okl.  399,  37 
Pac.  594),  and  that  the  issue  thus  presented  is 
triable  to  tbe  court,  and  that  the  parties  are  not 
entitled  to  a  jury  (Cassady  v.  Morris,  19  Okl. 
203,  91  Pac.  888;  Bash  v.  Howald,  27  Okl.  462, 
112  Pac  1125)." 

The  defendant  tn  failing  to  demand  a 
hearing  and  decision  by  the  Judge  on  his  mo- 
ti<m  to  discharge  and  in  allowing  the  issue 
presented  by  the  same  as  to  the  existence  of 
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any  ground  for  the  attachment  to  be  anb- 
mttted  to  the  imrj  without  objection  to  sucb 
submlsalon,  waived  his  right  to  sucfa'hearlng 
and  decision  thereon,  and  Is  bound  by  the 
▼erdlct  of  the  Jury  to  the  same  extent  that 
he  would  be  bound  if  the  Issue  had  been 
<me  upon  which  a  Jury  trial  might  have 
been  demanded  as  a  matter  of  ri^t 

It  must  be  obvious  that  the  Judfclal  power 
of  the  Jury  to  determine  an  Issue  submitted 
to  them  is  one  thing  and  the  rights  of  the 
parties  to  the  litigation  In  respect  to  what 
should  be  submitted  to  them  In  the  trial  of 
Issues  of  fact  Is  another  and  distinct  thing; 
and,  although  the  submission  of  an  Issue  to 
the  Jury  may  violate  the  rights  of  the  parties 
to  the  litigation,  their  verdict  is  not  coram 
non  Judlce  and  void  If  the  Jury  has  the 
Judicial  power  to  determine  such  issue  when 
submitted. 

The  question  as  to  whether  the  Jury  has 
such  Judicial  power  must,  of  course,  be  de- 
termined by  reference  to  our  state  Constitu- 
tion, which  does  not  expressly  designate  the 
Judicial  powers  of  each  nor  expressly  au- 
thorize any  legislative  or  Judicial  transfer 
of  Judicial  power  from  the  Judge  to  the  Jury, 
and  must  be  (Construed  to  vest  in  Judge  and 
Jury  Just  such  Judicial  i>ower8  as  they  had 
in  general  in  the  territory  of  Oklahoma  and 
in  our  sister  common-law  states  at  the  time 
of  the  adoption  of  the  Constitution,  with  no 
other  line  of  demarkatlon  between  the  powers 
of  each  than  had  been  established  by  general 
law  in  such  Jurisdictions. 

There  *ls  certainly  no  express  line  of  de- 
markatlon drawn  in  our  Constitution  between 
the  Judicial  power  of  the  Judge  and  the  Ju- 
dicial power  of  the  Jury;  and  it  appears 
that,  according  to  general  law  and  the  usual 
practice  In  coram<m-law  Jurisdictions,  their 
respective  Judicial  powers,  as  contradistin- 
guished from  the  rights  of  the  parties  as  to 
how  these  powers  are  exercised,  were  coex- 
tensive at  the  time  of  the  adoption  of  our 
Coflstitutlon,  at  least  in  determining  issues 
of  fact  upon  which  legal  rights  depend. 

SecUon  1,  art.  7  (Williams',  §  186),  of  the 
state  Constitution  vests  the  Judicial  power 
of  the  state  "In  the  Senate,  sitting  as  a  court 
of  Impeachment,  a  Supreme  Court,  district 
courts,"  etc.  (which  "district  courts"  in  a 
broad  sense  may  Include  Judges  and  Juries, 
11  Cyc.  656,  666),  and  section  10,  art.  7  (Wil- 
liams', I  195),  of  the  same  gives  a  district 
court,  which,  in  its  broad  sense,  may  in- 
clude both  Judge  and  Jury,  original  Jurisdic- 
tion "in  all  cases,  •  •  •  except  where 
exclusive  Jurisdiction  is  by  this  Constitution, 
or  by  law,  conferred  on  some  other  court," 
wUle  section  19,  art  2  (Williams',  |  27),  of 
the  same  -provides  that  "the  right  of  trial 
by  Jury  shall  be  and  remain  Inviolate";  but 
there  Is  no  express  guaranty  as  to  the  right 
of  trial  by  the  Judge. 

Unless  a  correct  construction  of  one  at 
more  of  these  provisions  of  the  Constitution 
limits  the  judicial  power  of  the  Jury  to  ren- 


der verdlota  upon  wUcb  Jadgments  nwy  be 
based  to  Issues  of  fact  wliidt  may  be  made 
by  the  pleadings  in  actions  at  oonunon  law. 
it  seems  certain  that  their  verdict  upon  any 
other  issue  of  fact  upon  which  a  legial  right 
depends,  when  submitted  without  objection,  U 
equally  as  etFectlve  when  made  a  basis  for 
a  Judgment  without  objection  as  is  their  ver- 
dict upon  an  Issue  of  fact  in  a  common-law 
action ;  for  It  is  certain  that  both  the  origi- 
nal Judicial  power  and  the  limit  of  sodi 
power  in  the  Jury  must  be  found  in  a  correct 
construotlon  of  these  provisions  of  the  Con- 
stitution, and  we  have  no  statute  that  even 
attempts  to  limit  sudi  power. 

As  already  stated  in  effect,  the  ilgbt  to 
demand  a  trial  by  Jury  and  the  Judicial 
power  of  the  Jury  to  determine  what  Is  sub- 
mitted to  them  without  objection  are  not 
coextensive  under  our  Constitution ;  and,  al- 
though this  constitutional  guaranty  protects 
such  right  from  any  sort  of  violation,  it  no- 
where limits  the  Judicial  power  of  the  Jnry. 
whldi,  in  the  history  of  Jury  trials,  has 
occasionally  been  efFectlrely  exerdsed  be- 
yond the  bare  ri|^t  of  either  party  to  the 
litigation  to  demand  the  same,  both  in  re- 
spect to  the  Issues  of  fact  submitted  and  In 
respect  to  sparable  questions  of  law  inad- 
vertently or  otherwise  submitted  with  sndi 
Issues  without  objection. 

It  would  have  been  very  easy  to  have  said 
in  one  .form  or  another  that  the  Judicial 
power  of  this  state  is  rested  in  the  Judges, 
and,  upon  demand  in  the  trial  of  an  issue  of 
fact  in  an  action  at  common  law,  in  the 
Juries,  if  such  precise  demarcation  between 
their  powers  had  been  intended;  but,  in- 
stead of  this,  it  is  vested  in  the  courts  (sec- 
tion 1,  art  7;  WUllams',  {  186),  which  in- 
cludes both  Judges  and  Juries,  without  speci- 
fying any  line  of  demarcation  between  the 
power  of  the  Judge  and  that  of  the  Jury; 
and  the  only  line  of  demarcation  between 
Judge  and  Jury  in  any  reject  specified  is  that 
the  "right  of  trial  by  Jury  [upon  demand  in 
actions  at  common  law]  shall  be  and  re- 
main inviolate." 

In  24  Cyc.  107,  it  is  said: 

"Since  the  constitutional  Kuaranties  relating 
to  jury  trial  are  merely  restrictive,  the  Legis- 
lature may  provide  for  Jary  trial  in  coses  where 
it  could  not  otherwise  l)e  claimed  aa  a  consti- 
tutional  right" 

This  could  not  be  do^e  if  the  Constitution 
fixed  the  precise  line  of  demarcation  l>e- 
tween  the  Judicial  power  of  the  Judge  and 
Judicial  power  of  the  Jury ;  and  we  need  not 
say  that,  if  there  was  such  constitutional 
demarcation,  a  verdict  invading  the  province 
of  the  Judge  would  bo  absolutely  void  and 
could  not  serve  as  a  predicate  for  a  Judg- 
ment 

The  following  authorities  will  suffice  to 
show  that  verdicts  upon  issues  properly  tri- 
able to  the  Judge  without  a  Jury  are  not  void 
and  that  Judgments  may  be  based  thereon: 

In  2  R.  C.  li.  Appeal  and  Brror,  |  62,  p. 
86,  it  is  said: 
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**A  party  cannot  for  the  firet  time  on  appeal 
object  that  the  court  erred  in  submitting  partic- 
ular- questions  to  the  jury.  Thus  the  fact  that  a 
question  of  law  was  submitted  to  the  jury  for 
its  decision  cannot  be  raised  for  the  first  time 
oxx.   appeal." 

In  3  Corpus  Juris,  Appeal  and  Bhror,  | 
81T,  p.  917,  it  la  said: 

"As  a  rule  iwroper  exceptions  must  be  saved 
to  entitle  a  party  to  complain  on  appeal  of  al- 
leRcd  errors  in  submitting  or  in  refusing  or  fail- 
ing  to  submit  the  case  or  particular  questions 
or  Isanee  therein  to  the  jury." 

In  Von  Berg  v.  Goodmau,  85  Arli.  605,  109 
S-  "W.  1006,  It  Ifl  held: 

"It  was  not  reversible  error  to  submit  to  the 
jury  the  question  as  to  the  existence  of  grounds 
of  attachment,  though  the  better  practice  is  for 
tlie  court  to  determine  this  issue." 

Also  see  Shrewsbury  v.  Pearson,  1,  2  S.  O. 
I^  R.  a  McOord,  831)  208 ;  Weston  y.  Jones, 
41  Fla.  188,  25  South.  888. 

These  authorities  clearly  show  that.  In  re- 
spect to  such  Issues  ot  fact  as  this,  there  Is 
no  want  of  Judicial  power  In  the  Jury  to  de- 
termine the  same,  although  it  is  properly  de- 
terminable by  the  Judge  without  a  Jury. 

If  defendant  had  not  waived  his  right  and 
bad  objected  to  the  submission  of  that  issue 
to  the  Jury,  tt  would  seem  that  such  a  sub- 
mission to  the  Jury  for  a  general  verdict  in- 
stead of  merely  tor  one  or  more  special  find- 
ings of  fact  as  advisory  to  the  Judge  would 
constitute  error  which,  if  an  examination  of 
the  entire  record  should  show  that  it  proba- 
bly resulted  in  a  miscarriage  of  Justice  or 
constituted  a  substantial  violation  of  a  con- 
stitutional or  statutory  right  (section  6005, 
Bev.  Laws  1910).  would  necessitate  a  rever- 
sal.   Although  not  neeesaarily  reversible  er- 
ror, It  is  error  to  so  submit  such  an  issue 
when  it  does  not  affirmatively  appear  that 
the  Judge  treated  the  verdict  as  merely  ad- 
visory and  decided  the  issue  according  to  his 
own  opinion  as  to  both  the  facts  and  the 
law.    Apache  State  Bank  v.  Daniels.  82  Okl. 
121,  121  Pac.  287,  40  U  B.  A.  (N.  S.)  901, 
Ann.  Cas.  1914A,  520. 

Treating  this  as  a  Jury  case,  as  we  must 
in  view  of  its  submission  to  the  Jury  without 
objection,  it  does  not  appear  that  there  is 
any  reversible  error  in  the  above  instruction 
that  "a  mortgage  is  a  transfer  or  disposition 
within  the  meaning  of  the  law";  that  Is,  any 
error  which  has  probably  resulted  in  a  mis- 
carriage of  Justice,  or  constitutes  a  substan- 
tial violation  of  a  constitutional  or  statuto- 
ry right"  within  the  meaning  of  section  6005, 
Bev.  Laws  1910,  as  we  shall  now  see. 

[S]  In  2  R.  O.  U  Attachment,  §  81,  p.  824, 
In  speaking  of  statutes  authorizing  attach- 
ments upon  this  ground,  it  is  said: 

"It  may  also  be  taken  as  settled  that  the  ap- 
plication of  the  statute  does  not  depend  upon 
whether  the  debtor  has  disposed  of  the  property 
by  gift,  sale,  mortgage,  or  assignment,  although 
the  form  of  the  conveyance  may  be  an  im- 
portant consideration  in  determining  whether  it 
was  made  with  fraudulent  intent." 


As  supporting  this  statement,  see  Shella- 
barger  v.  Mottin,  47  Kan.  451,  28  Pac.  199, 
27  Am.  St  Bep.  306,  and  notes. 

[•,  7]  The  only  remaining  questions  pre- 
sented by  the  defendant's  assignments  of 
error  and  argument  in  his  brief  so  as  to  re- 
quire a  review  and  decision  by  this  court, 
with  our  opinion  upon  each,  may  be  stated  as 
follows: 

First  Does  the  affidavit  for  the  attach- 
ment show  "the  nature  of  plaintUTs  claim," 
so  that  it  may  be  known  from  reading  the 
same  whether  this  is  a  clvU  action  for  the 
recovery  of  money  within  the  meaning  of 
secUon  4068,  Stat  1893  (section  4812,  Rev. 
Laws  1910),  in  which  an  attachment  may  be 
had,  or  Ein  action  In  which  an  attachment 
cannot  be  had,  the  allegation  in  that  regard 
being  as  follows,  to  wit: 

"That  said  plaintiff  has  commenced  said  action 
against  said  defendant  for  the  recovery  of  $322; 
that  the  defendant  is  indebted  to  said  plainUfC 
in  said  sum;  that  said  claim  is  just  and  due, 
and  is  wholly  unpaid." 

We  think  the  description  of  it  as  an  In- 
debtedness that  is  just,  due,  and  unpaid  suf- 
ficiently shows,  in  the  absence  of  anything  to 
the  contrary,  that  this  Is  "a  dvil  action  tot 
the  recovery  of  money,"  within  the  meaning 
of  section  4068,  SUt  1893  (section  4812,  Rev. 
Laws  1910),  in  which  attachment  proceedings 
are  permissible.  Hendrickson  t.  Brown,  11 
OkL  41,  65  Pac.  935. 

Second.  Is  the  all^atlon,  in  the  language 
of  section  4069,  Stat  1890  (section  4813,  Bev. 
Laws  1910),  that  the  claim  "is  just,"  suf- 
ficient? We  think  this  is  clearly  sufficient. 
Reybum  v.  Brackett  2  Kan.  227, 83  Am.  Dec. 
457;  Robinson  v.  Burton,  5  Kan.  293  (176). 
And  If  there  had  been  any  such  slight  defect 
in  the  affidavit  as  that  urgeJd  in  the  two  re- 
spects aliove  mentioned,  the  evidence  upon 
the  trial  was  ample  to  cure  the  same.  Hod- 
son  T.  TooUe,  28  Kan.  817  (227).  , 

[91  Third.  Does  the  evidence  reasonably 
tend  to  prove  any  one  or  more  of  the  alleged 
grounds  for  the  attachment  and  thus  suf- 
ficiently support  the  action  of  the  trial  court 
in  overruling  the  motion  to  discharge?  Up- 
on this  question  the  evidence  is  sufficient  to 
support  the  decision  in  the  trial  court.  It 
appears  that  the  attached  property  is  a  stock 
of  merchandise  in  a  retail  store  in  which  the 
defendant  had  been  in  the  ostensible  pos- 
session arid  control  of  the  business  from  its 
commencement  about  14  months  before  the 
attachment,  except  that  the  business  was 
carried  on  In  a  way  in  the  name  of  his  wife, 
who  worked  in  the  store  some  of  the  time, 
although  he  purchased  goods  for  the  store 
from  a  wholesale  grocery  concern  in  her 
name  for  a  considerable  time  at  first  without 
disclosing  the  fact  that  it  was  not  his  own, 
as  such  concern  thought;  and  the  ftict  that 
the  same  was  conducted  in  her  name  did  not 
appear  to  be  known  to  all  customers  residing 
in  the  vicinity  of  the  store;  that  notwith- 
standing his  claim  that  his  wife  owned  the 
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same,  he  received  no  salary  for  bis  constant 
service  in  the  conduct  of  the  business,  and 
be  ren'dered  the  property  for  taxes  in  hla  own 
name ;  that,  whra  aslced  by  a  customer  who 
resided  in  the  vicinity  of  the  store  a  short 
time  before  the  attachment  alMut  initials 
other  than  his  own  observed  on  a  box  in 
which  merchandise  had  apparently  been 
shipped  to  the  store,  be  stated  that  they  were 
those  of  bis  wife,  and  that  he  was  conduct- 
ing the  business  in  her  name  on  account  of 
trouble  he  had  gotten  Into  by  cutting  govern- 
ment tlml)er,  that  a  short  time  1>efore  the  at- 
taclunent  he  statcid  In  response  to  an  inquiry 
that  be  would  sell  the  stock  of  merchandise 
without  mentioning  any  want  of  ownership 
In  himself,  and  that  at  some  time  before  the 
attadunent  he  had  stated  to  a  certain  party 
that  an  outstanding  mortgage  he  had  glv«i 
to  another  party  was  "bogus." 

The  Judgment  of  the  trial  court  Is  affirm^ 
ed.  All  Justices  concur,  except  TURNEB, 
J.,  who  concurs  In  oonclosion,  and  ElANE,  J., 
who  dissents. 


liAWTON  MILIi  ft  BI.BVATOR  CO.  et  al. 
V.  FARMERS'  ft  MERCHANTS'  BANK  OF 
OINOINNATI,  IOWA,  et  aL     (No.  7351.) 

(Supreme  Court  of  Oklahoma.     Jan.  16*  1917. 
Rehearing  Denied  May  1,  1017.) 

(ByUcliui  by  the  Court.) 

1.  RECErvEBS  «=»130— Saib  Pindiito  Fokb- 

OLOSUBK— JUBISDICTION. 

A  court  of  equity  has  power,  in  a  suit  to 
foreclose  a  mortgage  on  real  estate,  to  order 
its  receiver  in  charge  of  the  property  involved  to 
sell  such  property,  even  in  advance  of  a  decree 
determining  the  rights  of  the  parties,  but  such 
power  should  l>e  exercised  with  extreme  cau- 
tion, and  never  unless  it  is  clearly  apparent  that 
a  sale  wiU  be  for  the  benefit  of  all  parties  whose 
rights  are  involved. 

[£k).  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  225,  226.] 

2.  Receivebs  ®=>130— SAI.E  Pending  Fobe- 

OI.08UBE— OBDEB  to   SKU.. 

Record  examined,  and  held  not  to  justi^  an 
order  to  a  receiver  to  sell  real  estate. 

[Ed.  Note.— For  other  cases,  see  Recdvers, 
Cent.  Dig.  SI  225,  226.] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Clomancbe  Coun- 
ty ;  J.  T.  Johnson,  Judge. 

Suit  by  the  Farmers'  ft  Merchants'  Bank  of 
Cincinnati,  Iowa,  against  the  Lawton  Mill  & 
Elevator  Company  and  Frank  E.  Humphreys 
and  Flora  E.  Humphreys,  in  which  the  Farm- 
ers' State  Bank  of  Promise  City,  Iowa,  and 
N.  A.  Robertson  filed  answers  and  cross-peti- 
tions against  the  defendants.  From  the  over- 
ruling of  their  objections  to  and  the  confirma- 
tion of  a  sale  of  defendants'  property,  de- 
fendants bring  error.  Reversed,  with  «lirec- 
tlon  to  set  aside  the  order  confirming  the 
sale,  and  to  vacate  the  order  for  a  receiver's 
sale,  etc. 


W.  C.  Henderson,  of  Lawton,  and  H.  G. 
McKeever,  of  Enid,  for  plaintiffs  in  error. 
W.  C.  Stevens,  of  Lawton,  for  defendants  In 
error. 

BURFORD,  C.  The  Farmers'  ft  Merchants' 
Bank  of  Cincinnati,  Iowa,  filed  in  the  dis- 
trict court  of  Comanche  county,  its  petition 
to  recover  upon  certain  promissory  notes,  al- 
leged to  be  executed  by  the  Lawton  Mill  ft 
Elevator  Company  and  Indorsed  by  Frank  E. 
and  Flora  E.  Htmiphreys,  and  to  foredoae  a 
mortgage  upon  certain  real  property,  consist- 
ing of  a  mill  and  elevator  and  madiinery 
and  appliances  thereof  belonging  to  the  Law- 
ton  Mill  ft  Elevator  Company.  The  Farmers' 
State  Bank  of  Promise  City,  Iowa,  and  N.  A. 
Robertson  filed  answers  and  cross-petitions, 
likewise  seeking  recovery  upon  the  notes  of 
the  elevator  company  and  Humphreys,  and 
the  foreclosure  of  mortgages  upon  the  same 
property.  Defendants,  Lawton  Mill  ft  Eleva- 
tor Company  and  Frank  and  Flora  Humph- 
reys, answered,  denying  under  oath  the  al- 
legations of  the  petition  and  cross-petition, 
and  including  the  allegations  of  the  execatlon 
of  the  notes  and  mortgages  sued  upon,  and 
further  setting  up  that  the  debt  sued  upon 
was  not  yet  du&  Plaintiff  and  the  croes- 
petitioners  replied  by  general  denial.  Mean- 
while, upon  application  tberefor,  the  court 
appointed  a  receiver — 

"to  take  charge  of  the  property  covered  by  and 
included  in  the  mortgage  of  the  said  plaintiff 
and  cross-petitioners  •  •  •  and  handle, 
manage,  and  direct  and  control  and  rent  the 
same  until  tlie  furtbor  order  of  tliis  court." 

-After  the  case  was  at  issue,  plaintiffs  and 
cross-petltlonera  applied  for  an  order  of  sale 
by  the  receiver.  Over  the  objection  of  irialn- 
tiffs  in  error,  the  order  of  sale  .was  granted 
and  the  property  sold.  Objection  was  again 
made  l>y  plaintiflFs  In  error  at  the  bearing 
upon  petition  for  confirmation,  and,  their 
objections  being  overruled  and  the  sale  con- 
firmed, they  bring  the  cause  here  for  review. 

[1]  The  sole  question  that  we  find  it  neces- 
sary to  decide  is  whether  or  not  the  trial 
court  ought  to  have  ordered  the  sale  of  the 
property.  No  question  is  made  in  the  briefs 
of  the  propriety  of  tills  assignment  of  error 
being  raised  upcm  this  appeal  from  the  mo- 
tion to  confirm,  and  we  therefore  treat  that 
as  waived  and  this  assignment  as  properly  be- 
fore us  for  decision. 

Under  our  statute  (section  4982,. Rev.  Laws 
1010)  the  powers  of  a  receiver  under  ordw 
of  the  court  may  be  very  broad.  It  Is  pro- 
vided: 

"The  receiver  has,  under  the  cmitrol  of  the 
court,  power  to  bring  and  defend  actions  ^  his 
own  name,  as  receiver;  to  take  and  keep  possoe- 
sion  of  the  property,  to  receive  rents,  to  col- 
lect debts,  to  compound  for  and  compromise  the 
same,  to  make  transfora,  and  generally  to  do 
such  acts,  respecting  the  property  as  the  courts 
may  authorize." 

That  a  court  of  equity  has  power  to  order 
its  receiver  to  sell  property  In  process  of  fore- 
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dosure,  prior  to  final  decree,  can  hardly  be 
dispated.  llie  Supreme  Court  of  the  United 
States,  consldeidlng  such  an  order  of  sale  In 
First  National  Bank  of  Clevelaxtd  t.  Sbedd, 
121  U.  S.  74,  T  Sup.  Ct  807,  30  I*  Ed.  877, 
said: 

"Of  the  power  of  the  court  to  make  such  an 
order  in  a  proper  case  we  have  no  doubt" 

The  doctrine  so  announced  baa  been  uni- 
formly followed  in  the  federal  courts,  par- 
ticularly In  railway  cases,  such  as  was  the 
Shedd  Case,  supra.  Examples  are  found  In 
the  decisions  In  Central  Trust  Co.  v.  Cincin- 
nati, H.  &  D.  Ey.  Co.  (O.  C.)  160  Fed.  469, 
Bowling  Green  Trust  Co.  v.  Virginia  P.  4  P. 
Co.  (C.  C.)  164  Fed.  757,  and  Penn.  Ry.  Co. 
r.  Allegheny  Val.  Ry.  Ca  (O.  0.)  42  Fed.  85. 
The  i>ower  has  also  been  upheld  and  exercis- 
ed In  cases  Involving  other  property  than  rail- 
ways (Olnistead  v  Distilling  Co.  [C.  C]  73  Fed. 
44;  Smith  v.  Burton,  67  Vt  614,  32  Atl.  467), 
but  all  the  courts  united  In  declaring  that 
the  power  ought  to  be  exercised  sparingly  and 
with  extreme  caution.  In  this  view  we 
heartily  concur.  The  statutes  of  this  state 
provide  an  orderiy  method  for  the  foreclosure 
of  mortgages  and  for  subjecting  the  mort- 
gaged proi)erty  to  the  payment  of  the  debt  for 
which  it  Is  pledged.  It  cannot  be  conceived 
that  situations  might  arise  where  it  would  be 
necessary  to  forestall  that  orderly  procedure 
and  to  sell  the  pr<^perty  by  receiver's  sale.  In 
order  to  save  anything  for  the  parties.  Such 
might  readily  be  the  case  as  to  perishable 
personal  property,  or  as  to  live  stock,  where 
the  cost  of  maintenance  was  great.  As  to 
railways,  the  right  of  the  public  that  they 
shall  be  operated  frequently  requires  a  ^eedy 
sale  in  order  to  place  the  property  in  a  posi- 
tion where  these  rights  of  the  public  can  be 
subserved,  but  as  to  ordinary  real  estate  no 
such  condition  arises,  and  It  Is  only  In  the 
most  extreme  cases,  where  it  Is  clearly  appar- 
ent that  the  Interest  of  all  parties  would  be 
served  by  the  sale  that  we  .would  give  our 
sanction  to  su<di  a  proceeding.  The  dangers 
of  even  an  ordinary  exercise  of  the  power  are 
ai^arent.  In  perhaps  the  majority  of  cases 
continuing  depreciation  of  the  mortgaged 
property  can  be  shown;  some  decrease  of 
the  corpus  available  to  pay  the  debt,  through 
charges  of  maintenance,  repairs,  receiver's 
fees,  etc.,  can  be  established.  If  upon  these 
grounds  alone  receivers  are  to  be  authorized 
to  sell  in  advance  of  a  decree  of  foreclosure, 
then  our  whole  statutory  process  for  foreclo- 
sure may  as  well  be  abolished.  By  such  a 
rule  a  homestead,  mortgaged  by  the  husband 
without  the  wife's  consent,  might  be  sold  and 
the  homestead  right  made  into  a  mere  noth- 
ing, before  the  wife  was  made  a  party  or  had 
an  opportunity  to  assert  her  rights.  True 
she  might  afterward  claim  the  proceeds,  but 
the  sale  would  stand  (Burlington  Ry.  Co.  v. 
Simmons,  123  U.  S.  52,  8  Sup.  Ct.  58,  31  L.  Ed. 
73),  and  money  would  not  restore  the  home  or 
preserve  the  right  to  real  property,  which 


since  our  earliest  times  has  been  held  next 
to  sacred.  Again,  by  such  a  sale  the  six- 
month  redemption  period  given  in  "on  ap- 
praisement waived"  mortgage  could  be  ab- 
solutely destroyed.  These  and  many  other 
considerations  lead  us  to  deny  to  trial  courts 
the  right  to  exercise  this  pawer  of  sale  upon 
any  ordinary  grounds. 

[2]  Here  the  ai^llcation  was  based  upon 
allegations  of  the  deterioration  of  the  ma- 
chinery by  nonuse,  destruction  by  rats  and 
mice,  and  partial  cancellation  of  the  insur- 
ance on  the  property.  It  suffices  to  say  that 
all  these  things,  If  true,  were  not  in  any  wise 
sufficient  to  authorize  a  receiver's  sale  in  this 
cause.  The  cause  was  at  issue,  it  could  only 
be  a  few  months  at  most  until  a  proper  trial 
conld  be  had,  and,  if  Jnstlfled,  a  decree  of 
foreclosure  obtained.  If  that  decree  were 
superseded  on  appeal,  it  must  be  by  a  bond 
sufficient  to  render  plaintiffs  IndlfFerent  as 
to  the  fate  of  the  mortgaged  property.  If 
not  superseded,  a  sale  could  be  bad.  Further- 
more, in  the  Instant  case  the  execution  of  the 
securities  relied  upon  was  directly  denied. 
In  no  such  case,  so  far  as  our  extended  re- 
search has  revealed,  has  the  power  to  sell 
prior  to  a  decree  establishing  the  security 
ever  been  exercised.  Receiver's  ^lea  are 
ordered  prior  to  final  decree  generally,  only 
where  there  Is  a  dispute  as  to  priority  of  the 
various  claimants,  and  not  where  the  validity 
of  alleged  securities  against  the  property  Is 
impeached. 

Without  further  elaboration  we  hold  the 
facts  set  out  in  the  application  for  sale  en- 
tirely insufficient  to  Justify  its  prayer  being 
granted.  The  cause  is  therefore  reversed, 
with  directions  to  the  trial  court  to  set  aside 
the  order  confirming  the  sale,  to  direct  the 
restoration  of  the  purchase  money  to  the  suc- 
cessful bidder,  if  it  has  been  paid  Into  court, 
and  to  vacate  the  order  for  a  receiver's  sale. 

PER  CURIAM.    Adopted  in  whole. 


QUAKER  OIL  &  OAS  CO.  t.  JANE  OIL  & 
GAS  CO.     (No.   8236.) 

(Supreme  Court  of  Oklahoma.    April  17,  1917.) 

(SviUihua  by  the  Court.) 

1.  COBPORATIONB  <$^400(2)— FBIiSIDKH1>— AU- 
THOBITT. 

The  president  of  a  corporation  has  no  inher- 
«it  authority,  by  virtue  of  his  office,  to  con- 
tract for  the  corporation ;  hia  power  in  that  re- 
spect being  no  greater  than  that  of  any  other 
director. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
(Jent.  Dig.  §  1612.] 

2.  SpEciiio  Pebfob3UJ«ce  «s>127(1)  —  Con- 
TBACT  OF  Sale— Injunction. 

Two  corporations,  designated  as  the  Quaker 
Oompany  and  the  Jane  Company,  entered  into  a 
written  contract  whereby  the  latter  wag  given 
an  option  to  purchase  certain  storage  oil  be- 
longing to  the  former,  at  such  time  as  the  Quak- 
er Company  desired  to  sell  the  same,  and   at 
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•udi  price  aa  shoold  be  fixed  by  it.  l%ereafter, 
and  while  said  contract  was  in  /orce,  the  presi- 
dent of  the  Qualcer  Company  attempted  to  sell 
said  oil  to  the  Carter  Company.  The  latter  sale 
contract,  the  board  of  director*  of  the  Quaker 
Company  promptly  repudiated.  Thereafter 
suit  was  brought  by  the  Jane  Company  against 
the  Quaker  Company  to  compel  specific  perform- 
ance of  the  contract  for  the  delivery  of  the  oil 
named  in  the  contract  between  said  companies, 
at  the  price  fixed  in  the  unauthorised  contract 
made  by  the  president  of  the  Quaker  Company 
to  the  Carter  Company;  the  Jane  Company 
basing  its  right  of  action  upon  the  sale  to  the 
Garter  Company,  which  was  subsequently  repu- 
diated by  the  board  of  directors  of  the  Quaker 
Company.  Held,  that  the  judgment  of  the  court 
granting  a  temporary  injunction  restraining  the 
Quaker  Company  from  disposing  of  its  oil,  un- 
der the  drcumrtancee  disclosed  by  the  record, 
constituted  reversible  error. 

[Bd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  400,  407,  409,  410.] 

S.   OOBFORATIONS    9=3426(8)  —  ACT    OT    PBEBI- 
DBNT— VaUDITT    AWD    ETFECrt. 

Where  it  appears  that  the  action  of  the 
president  of  a  corporation  in  making  a  contract 
for  the  sale  of  its  properties  approximating  in 
value  $3,000,000  was  promptly  repudiated  by 
^e  board  of  directors  of  such  corporation,  the 
nnautborized  act  of  the  president  is  not  binding 
upon  the  corporation  in  favor  of  a  third  per- 
son, not  a  party  thereto. 

[Bd.  Note. — For  other  cases,  see  Oorporations, 
Cent  Dig.  U  1702,  1708.] 

4.  Appbat.  and  Ekbob  ^=>954(1)— Revebsai/— 

Gbounds— Statotk. 
By  statute  (section  6286,  Bev.  Laws  1910) 
this  court  mayv.  reverse,  vacate  or  modify  a 
judgment  of  the  district  court  diat  (rants,  re- 
fuses, vacates,  or  modifies  an  injunction. 
Where,  on  review  of  such  order  or  judgment,  it 
appears  from  the  nature  of  the  case  and  from 
all  the  facts  properly  before  the  court  that  the 
plaintiff  was  not  entitled  to  an  injunction,  and 
that  the  same  should  not  have  been  granted,  the 
acdon  of  the  trial  court  will  be  reversed  be- 
cause of  the  error  committed. 

[Bd.  Notei,— F«r  other  cases,  see  Appeal  and 
Brror,  C!ent  Dig.  H  3818,  3819.  3821.] 

Error  from  District  Coort,  Tulsa  Ooonty; 
Conn  Idnn,  Judge. 

Suit  for  specific  performance  and  for  a 
temix>rary  Injunction  by  the  Jane  Oil  &  Oas 
Company  against  the  Quaker  Oil  &  Gas  Comr 
pany.  Fr<Mn  an  order  enj<^nlng  the  defend- 
ant, he  brings  error.  Reversed  and  re- 
manded. 

In  a  suit  to  compel  spedfic  performance  of 
a  contract  for  the  delivery  of  two  tanks  of 
crude  oU  at  the  price  of  80  ixata  per  bar- 
rel, and  for  a  temxx>rary  injunction  enjoin- 
ing the  defendant  company  from  selling  or 
disposing  of  the  oU  In  controversy,  the  court 
after  a  hearing  had  Issued  a  temporary  or- 
der enjoining  the  defendant  l^om  disposing 
of  the  oil  stored  In  tanks  numbered  198  and 
199,  situated  on  the  tank  farm  of  the  plain- 
tiff company,  and  from  In  any  wise  Inter- 
fering with  the  oil  contained  In  said  tanks 
untU  the  further  order  of  the  court  From, 
the  order  the  defendant,  Quaker  Oil  &  Gas 
Company,  brings  error.  Reversed  and  re- 
manded. 


Carroll  ft  Mason,  of  Tulsa,  Samuel  W. 
Hayes,  of  Oklahoma  City,  and  J.  P.  O'Meara, 
of  Tulsa,  for  plaintiff  in  error.  Poe,  Hind- 
man  &  lAindy,  of  Tulsa,  for  defendant  In  er- 
ror. 

SHARP,  0.  J.  Both  plaintiff  In  error  and 
defendant  in  error  are  domestic  corporations, 
and  will  be  hereinafter  referred  to  as  the 
Quaker  Company  and  the  Jane  Company. 
On  June  15,  1915,  said  companies  entered  in- 
to written  articles  of  agreement  the  perti- 
nent provisions  of  which  are  that  the  Jane 
Company  agreed  to  make  pipe  line  connec- 
tions with  the  wooden  tanks  of  the  Quaker 
Company  wi  certain  lands  in  section  6,  town- 
ship 18  north,  range  7  east.  In  Creek  county, 
and  to  run  the  oil  free  of  charge  from  said 
wooden  tanks,  as  the  same  was  produced. 
Into  four  certain  55,000-barrel  steel  tanks, 
numbered  157,  186.  198,  and  199,  respective- 
ly, owned  by  the  Jane  Company  on  its  tank 
farm  near  Cushlng,  In  Payne  county.  The 
Jane  Company  agreed  to  fill  said  four  tanks 
and  to  purchase  from  the  Quaker  Company, 
at  the  posted  market  price  at  the  time  gaid 
oil  was  run,  all  the  oil  run  Into  tables  num- 
bered 157  and  186.  The  third  and  fifth  para- 
graphs of  the  agreement,  respecting  the  oil 
to  be  run  Into  tanks  198  and  199,  are  as  fol- 
lows: 

"Third.  The  first  party  also  agrees  to  stors 
the  oil  so  as  to  be  run  as  aforesaid  into  tanks 
numbered  198  and  199,  for  a  period  of  one  year 
from  date  it  is  so  run,  withont  any  charges  for 
BUcA  storage." 

"Fifth.  The  second  party  also  agrees  to  grant 
to  said  first  party  the  option  to  purdiase  the  oil 
to  be  stored  in  said  two  tanks  mentioned  in 
third  paragraph  hereof,  at  any  time  said  sec- 
ond party  may  desire  to  sell  the  same,  and  at 
such  price  as  shall  be  fixed  by  said  second 
party." 

The  oil  In  tanks  157  and  186  was  delivered 
Into  the  possession  of  the  Jane  Company  on 
or  prior  to  July  30,  1&15,  and  Is  not  directly 
Involved  In  this  suit,  though  It  appears  that 
at  the  time  of  the  hearing  there  was  a  bal- 
ance of  about  $12,000  due  on  account  of  the 
sale  of  said  two  tanks  of  oil. 

On  the  part  of  the  Jane  Company,  It  is  In- 
sisted that  the  Quaker  Company,  on  October 
1,  1915,  desired  to  sell  the  oil  stored  In  tanks 
198  and  199,  and  fixed  the  price  thereof  at 
80  cents  per  barrel;  that  thereupon  on,  to 
wit,  October  8th,  It  exercised  Its  option  to 
purchase  the  same  and  g^ve  notice  of  that 
fact  by  letter  to  the  Quaker  Company.  The 
only  evidence  offered  at  the  hearing,  of  a 
"desire  to  sell"  or  sale,  was  a  written  agree- 
ment purporting  to  have  been  made  and  en- 
tered into  between  the  Quaker  OU  &  Gas 
Company  and  the  Carter  Oil  Company.  Tbia 
agreement  Included  the  crude  oil  stored  in 
tanks  198  and  199  of  the  Jane  Company,  lo- 
cated near  Cushlng,  but  did  not  Include  the 
tanks  or  tank  sites.    The  contract  was  sign- 
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ed:  "Quaker  Oil  &  Gas  ClOmiMuiy,  by  E.  H. 
Jennings,  Pres."  No  evidence  was  Intro- 
duced or  offered  to  show  tbe  authority  of  Mr. 
Jennings  to  make  the  contract  with  the  Car- 
ter ComiMiny.  The  answer  of  the  Quaker 
Company,  while  containing  certain  admis- 
sions In  respect  to  the  oil  delivered  la  tanks 
157  and  186,  and  that  tanks  198  and  199  were 
filled  with  oil  from  its  wooden  tanks,  and 
which  was  at  the  time  contained  in  said 
tanks,  tfpecifically  denied  under  oath  each 
and  every  allegation  of  the  petition  not  ex- 
pressly and  explicitly  admitted.  The  effect 
of  the  verified  answer  of  the  defendant  was 
to  place  upon  tbe  Jane  Company  the  burden 
of  proving  a  desire  or  offer  to  sell,  and  the 
fixing  of  a  price  for  the  oil  by  the  Quaker 
Company,  prior  to  the  exercise  of  Its  option 
to  purchase  on  Octotter  Sth. 

It  Is  not  contended  that  the  Qoalcer  Com- 
pany offered  the  oU  in  tanks  198  and  199  to 
the  Jane  Company,  or  that  It  fixed  a  price 
thereon  to  said  company.  On  the  other  hand, 
it  is  claimed  that  as  the  president  of  the 
Quaker  Company  undertook  to  sell  to  the 
Carter  Company  62  tanks  of  oil,  including 
tanks  198  and  199,  that  said  agreement  is 
sufficient  to  enable  the  Jane  Company,  under 
its  option  to  exercise  its  right  to  purchase 
at  the  price  made  the  Carter  Company.  As- 
suming that  If  a  sale  was  in  fact  made  to 
the  Carter  Company,  it  would  be  sufficient  to 
entitle  the  Jane  Company  to  exercise  its  op- 
tion to  purchase  the  two  tanks  of  oil,  we 
must  look  to  see  what  there  Is  in  the  record 
to  establish  such  a  sale.  The  only  evidence 
of  the  sale  was  the  contract  made  by  the 
president.  Quite  naturally  the  question  then 
turns  upon  the  authority  of  the  president  to 
make  the  contract,  for  if  he  was  without  au- 
thority, and  the  corporation  for  which  he 
undertook  to  act  promptly  repudiated  his  at- 
tempt to  sell,  then  it  cannot  be  said  that  his 
action  was  binding  upon  the  Quaker  Com- 
pany, or  that  the  Jane  Company  could  ac- 
quire any  rights  thereby.  The  only  evidence 
of  Jennings'  authority  is  that  of  Theodore 
O.  MUystrand,  who  testified  that  he  was  a 
director  of  the  Quaker  Company,  and  that 
on  or  about  the  2(Hh  day  of  October,  1915, 
the  board  of  directors  of  the  Quaker  Oil  & 
Gas  Company  repudiated  the  contract  signed 
by  Its  president  with  the  Carter  Company, 
and  denied  Mr.  Jennings'  authority  to  make 
It  The  purported  sale  of  October  1,  1915, 
covered  62  tanks  of  55,000  barrels  each,  or  a 
total  of  3,410,000  barrels,  and  included  60 
65,000-barrel  steel  tanks,  at  the  price  of  80 
cents  per  barr^,  and  the  sites  on  which  the 
tanks  were  located.  On  January  28,  1916, 
the  Jane  Company  again  notified  tbe  Quaker 
Company  of  its  election  to  exercise  its  option 
to  purcliase  the.  two  tanks  of  oU  at  the  price 
named  in  the  cwitract  to  the  Carter  Com- 
pany, to  which  the  Quaker  Company  on  the 
following  day  replied  that  the  oU  had  never 
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been  sold,  but  that  if  the  Jane  Company  chose 
to  exercise  Its  option,  it  could  have  the  oil 
at  $1.80  per  barrel  for  all  merchantable  oil 
in  the  two  tanks.  This  offer  the  Jane  Com- 
pany refused  to  accept,  but  instead,  on  the 
4th  day  of  February  following,  instituted  the 
present  suit  to  comp^  the  delivery  of  the  oil 
at  80  cento  iter  barrel,  or  the  price  fixed  by 
the  contract  of  October  1,  1915,  with  the 
Carter  Company. 

[1]  As  the  case  is  before  us  upon  an  ap- 
peal from  an  order  granting  a  temporary  in- 
junction, and  as  It  is  yet  to  be  heard  upon  Its 
merite,  it  will  be  unnecessary  to  determine 
all  of  the  numerous  Important  questions  ably 
argued  in  the  briefs  of  counsel.  On  the  rec- 
ord before  us  tbe  judgment  of  the  lower 
court  must  be  reversed,  upon  the  ground  that 
it  affirmatively  appears  that  Mr.  Jennings 
was  unauthorized  to  niake  the  contract  with 
the  Carter  Company;  and,  having  been 
promptly  repudiated  by  the  board  of  direc- 
tors of  tbe  Quaker  Conqpany,  and  there  be- 
ing no  other  evidence  of  a  desire  to  sell  or 
sale  by  the  Quaker  Company,  said  contract 
furnishes  no  ground  ror  compelling  the  latter 
company  to  sell  to  the  Jane  Company  the 
two  tanks  of  oil  for  80  cents  per  barrel. 
Section  1252,  Rev.  Laws  1910,  provides  that 
the  corporate  powers,  business,  and  property 
of  all  corporations  formed  under  chapter  15, 
on  the  subject  of  Corporations,  must  be  exer- 
cised, conducted,  and  controlled  by  a  board 
of  not  less  than  S,  nor  more  than  11,  di- 
rectors, to  be  elected  from  among  the  hold- 
ers of  stock.  Section  1253  provides  for  the 
election  by  the  bq&rA  of  directors  of  a  presi- 
dent, secretary,  and  treasurer,  and  that  such 
officers  shall  perform  the  duties  enjoined  on 
them  by  law  and  tlte  by-laws  of  tbe  corpora- 
1i(Hi.  Section  1246  requires  that  every  cor- 
poration sliall  wltliln  one  month  after  filing 
its  articles  of  incorporation  adopt  a  code  of 
by-laws  for  its  government,  not  inconsistent 
with  the  laws  of  the  United  States  or  of  the 
state.  Generally  s^ealdng,  the  president  of 
a  corporation  has  no  power  to  buy,  sell,  or 
contract  for  a  corporation,  nor  to  control  Ito 
property,  fimds,  or  management.  Of  course 
the  board  of  directors  may  expressly  au- 
thorize the  president  to  contract;  or  his  au- 
thority to  contract  may  arise  from  his  liaving 
assumed  and  exercised  that  power  In  the 
past ;  or  the  corporation  may  ratify  bis  con- 
tract, or  accept  the  benefits  of  it  and  thereby 
be  bound.  But  the  general  rule  is  that  the 
president  cannot  act  or  contract  for  the  cor- 
poration any  more  than  any  other  one  di- 
rector. 

[2,  3]  There  is  no  evidence  as  to  the  au- 
thority of  Jennings  as  president  of  the  Qua- 
ker Company  to  act  for  it  in  a  transaction 
involving  approximately  $3)000,000.  Neither 
the  articles  of  incoriwration  of  the  company, 
ito  by-laws,  or  any  resolution  conferring  an- 
thority  upon  the  presid«nt  is  contained  in  tbe 
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record.  The  president  of  a  company  may 
not,  by  virtue  of  tbe  power  inherent  in  bis 
office,  dispose  of  the  personal  or  other  prop- 
erty of  the  oorporation  for  any  purpose,  at 
his  pleasure,  without  especial  authority  from 
the  board  of  directors.  While  it  may  not  be 
uncommon  for  the  board  of  directors  of  a 
corporation  to  clothe  tbe  president  with  ex- 
tensive authority  over  the  management  of 
Its  affairs,  either  by  by-law  or  fecial  resoln- 
iton  of  the  board,  yet.  In  the  absence  of  some 
such  afflrmatire  act,  the  president  has  no 
Implied  authority  on  account  of  his  position 
to  act  as  the  agent  of  the  corporation,  but 
like  other  agents  must  derive  Ids  power  from 
the  board  of  directors  or  from  tbe  corpora- 
tion. There  is  no  evidence  of  any  custom  or 
usage  on  the  part  of  the  Quaker  Company, 
recognizing  the  right  of  Its  president  by  vir- 
tue of  bis  office,  to  act  fpr  and  to  bind  the 
company,  nor  any  holding  out  of  tbe  presi- 
dent to  the  puMlc  as  having  any  such  ex- 
tended authority.  As  stated  in  7  R.  C.  li.  { 
436: 

"While  the  extent  of  the  inherent  authority 
of  the  president  is  not  clearly  defined,  it  seems 
to  be  quite  limited ;  he  has  no  general  inherent 
authority  to  act  as  an  agent  m  making  con- 
tracts, but  like  other  agents,  he  mast  derive  bis 
authority  from  the  board  of  directors  or  from 
the  corporation." 

Speaking  of  the  power  of  the  president  of 
a  corporation.  In  Cook  on  Corporations,  |  716, 
it  Is  said : 

"The  president  of  a  corporation  has  no  power 
to  buy,  sell,  or  contract  for  the  corporation,  nor 
to  control  its  property,  funds,  or  management. 
But  that  the  board  of  directors  may  expressly 
authorize  the  president  to  contract;  or  hia  au- 
thority to  contract  may  arise  from  'his  having 
assumed  and  exercised  that  power  in  the  past; 
or  the  corporation  may  ratify  his  contract  or  ac- 
cept the  benefits  of  it  and  thereby  be  bound. 
But  the  general  rule  is  that  the  president  can- 
not act  or  contract  for  the  corporation  any 
more  than  any  other  one  director. 

Among  the  authorities  supporting  the  rule 
announced  in  the  foregoing  text  are  Groeltz 
v.  Armstrong  R.  B.  Co.,  115  Iowa,  602,  89  N. 
W.  21;  Wait  v.  Nashua  Armory  Ass'n,  66  N. 
H.  581,  23  Atl.  77,  14  L.  B.  A.  356,  49  Am.  St. 
Rep.  630;  Lyndon  Mill  Co.  v.  Lyndon  Lit.  & 
Bib.  Ins.  et  al.,  63  Vt.  581,  22  Atl.  575,  26 
Am.  St.  Rep.  783 ;  Walworth  County  Bank  v. 
Farmers'  L.  &  T.  Ca,  14  Wis.  351 ;  St.  Clair 
V.  Rutledge,  115  Wis.  683,  92  N.  W.  234,  95 
Am.  St  Rep.  964. 

[4]  The  defendant  In  error  cont^ids  that 
the  court  below  committed  no  error  In  grant- 
ing the  temporary  Injunction,  tiecause.  It 
says,  this  court  has  on  numerous  occasions 
held  that  the  granting  or  refusing  to  grant 
a  temporary  Injunction,  Involving  as  it  does 
a  matter  of  discretion,  the  Supreme  Court 
will  not  review  such  order  except  In  case  of 
palpable  abuse  of  such  discretion,  or  a  clear 
showing  of  error  on  the  pert  of  the  trial 
court  We  have  frequently  held  that  the 
granting  of  a  temporary  injunction  in  a 
proper  case  rests  largely  la  the  discretion  of 


the  trial  oonrt  But  by  "diacretlon''  In  such 
cases  is  meant  a  sound  Judicial  discretion. 
The  right  of  a  trial  court  to  grant  a  tempo- 
rary Injunction  la  any  and  all  kinds  of  cases, 
with  or  without  a  reasonable  showing,  can- 
not be  defended  upon  tbe  ground  that  as  the 
court  exercised  the  right  to  grant  the  order. 
Its  Judgment  Is  not  subject  to  review.  By 
statute  (section  6236,  Rev.  Laws  1910),  tbe 
Supreme  Court  may  reverse,  vacate,  or  modi- 
fy a  Judgment  of  the  district  court  tliat 
grants,  refuses,  vacates,  or  modifies  an  in- 
junction. Therefore,  wh«i  it  appears  from 
tbe  record  that  the  court  should  not  have 
granted  a  temporary  injunction,  the  grant- 
ing thereof  is  error,  because  unauthorizefd. 
In  the  case  at  hand,  as  the  record  is  barren 
of  any  evidence  that  the  Quaker  Company  de- 
sired to  sell  tbe  two  tanks  of  oil,  and  that  it 
fixed  a  price  on  the-same,  as  provided  for  in 
the  articles  of  agreement  the  oonrt  sbonld 
not  have  granted  the  temporary  injunctioo. 
Until  there  was  evidence  of  these  facts,  the 
Jane  Company  was  not  entitled  to  exercise 
the  option  claimed  for  It  on  account  of  said 
contract  In  other  words,  no  cause  of  ac- 
tion had  acorued  to  it,  within  the  terms  of 
the  contract,  fairly  construed.  Hence,  if  at 
the  time  It  had  no  cause  of  action,  it  was  en- 
titled to  no  relief,  injunctive  or  otherwise. 

The  discretion  of  the  trial  court  Involved 
in  its  power  to  act,  was  but  a  legal  discre- 
tion ;  a  discretion  to  be  exercised  in  discern- 
ing the  course  prescribed  by  law,  according 
to  principles  ascertained  by  adjudged  cases. 
Vidcers  v.  PhiUip  Carey  Co.,  151  Paa  102:j, 
L.  R.  A.  1916C,  1155.  In  hearing  and  pass- 
ing upon  applications  for  injunctions,  as  la 
other  oases,  courts  are  the  mere  instruments 
ot  the  law,  and  can  will  nothing.  Judicial 
power  Is  not  exercised  for  the  purpose  of 
giving  effect  to  tbe  will  of  the  judge,  but  al- 
ways for  the  purpose  of  giving  effect  to  the 
wUl  of  the  law.  If,  then,  the  law  does  not 
authorize  tbe  granting  of  an  injuuction,  tbe 
fact  that  notwithstanding,  the  order  is  grant- 
ed, the  will  of  tbe  Judge  or  of  the  court  be- 
ing contrary  to  law,  will  be  set  aside  and  the 
order  reversed.  Osborne  v.  Bank  of  United 
States,  9  Wheat.  738,  6  U  Ed.  204,  234.  In 
Perry  Public  Library  Ass'n  v.  Lobsitz,  Si) 
Okl.  576, 130  Pac.  919,  45  L.  R.  A.  (N.  S.)  368, 
the  appeal  was  prosecuted  from  an  order  of 
the  trial  court  refusing  a  temporary  injunc- 
tion. It  was  urged  that  the  granting  or  re- 
fusal of  a  temporary  injunction  was  a  matter 
resting  largely  within  the  discretion  of  the 
trial  court  or  judge,  and  therefore  should  not 
be  reversed  on  appeal.  Answering  the  con- 
tention, we  said: 

"This  contention  correctly  states  the  rule  in 
this  jurisdiction.  Reaves  v.  Oliver,  3  Okl.  63, 
41  Pac.  353.  But  when  it  appears  by  the  peti- 
tion that  plaintiffs  are  entitled  to  the  relief  de- 
manded and  such  relief  or  any  Jiart  thereof  con- 
sists in  restraining  the  commission  or  contin- 
uance of  some  act  the  commission  or  omisraon  ot 
which  win  produce  injnty  to  tbe  plaintiffg,  a 
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«ieinporai7  Injanction  may  be  panted  t»  re- 
strain such  act;  and  where  only  questiona  of 
"law  are  presented  by  the  bill  upon  its  face,  or 
lay  the  evidence,  errors  of  the  court  or  judge 
T<elative  thereto  are  in  abase  of  discretion 
"vrhich  the  appellate  courts  will  review  and  cor- 
rect." 

"wnile  In  a  certain  sense  the  granting  of  an 
interlocutory  Injunction  rests  In  the  discretion 
of  the  trial  court  or  judge,  yet  the  discretion 
may  not  be  exercised  arbitrarily  or  caprici- 
ously,   but   according   to   law   and   well   es- 
tablished and  familiar  rules  of  practice.    If 
Improperly  exercised  in  any  case,  either  In 
granting  or  refusing  It,  the  error  Is  one  to 
be  corrected  on  appeal.    If  upon  the  entire 
record  nothing  but  questions  of  law  are  In- 
volved, and   It  appears  that  the  injunction 
was  ImproTldantly  Issued,  It  Is  the  duty  of 
this  court  to  promptly  reverse  the  order  t>r 
judgment.    As  said  In  High  on  Injunctions 
(4th  Ed.)  §  1496 : 

"But  the  rule  that  the  nantlng  or  denying  of 
a  preliminary  injunction  involves  such  an  exer- 
cise of  judgment  upon  the  part  of  the  chancel- 
lor, as  will  not  be  disturbed  upon  appeal,  does 
not  apply  to  cases  involving  questions  of  law 
arising  upon  the  face  of  the  bill.  And  where 
it  appears  from  the  nature  of  the  cose  and  from 
all  the  facts  that  plaintiff  is  not  entitled  to  an 
injunction,  it  is  an  abuse  of  discretion  to  issue 
the  writ,  and  the  action  of  the  court  in  so  do- 
ing will  be  reversed  on  appeal." 

The  rule  Is  a  very  general  one,  and  the 
authorities  supporting  It  are  numerous. 
Among  them  are  Campbell  et  al.  v.  Seaman, 
63  N.  T.  568,  20  Am.  Rep.  567;  Penrhyn 
•Slate  Co.  v.  GranviUe  Elec.  &  L.  Co.,  181  N. 
Y.  80,  73  N.  B.  566,  2  Ann.  Cas.  782;  Godwin, 
Adm'x,  T.  Phlfer,  51  Fla.  441,  41  South.  597; 
ThompsonviUe  Scale  Mfg.  Co.  ▼.  Osgood,  26 
Conn.  16 ;  Chestatee  Pyrites  Co.  v.  Cavenders 
Creek  Gold  Min.  Co.,  118  Ga.  255,  45  S.  E. 
267;  Eau  Claire  Dells  Imp.  Co.  v.  City  of 
Ban  Claire,  134  Wis.  548,  115  N.  W.  155,  159; 
Swan  V.  City  of  Indianola,  142  Iowa,  731,  121 
N.  W.  647;  Louisville,  etc.,  Co.  v.  Western 
Union  Telegraph  Co.,  207  Fed.  1,  124  C.  C. 
A  573. 

As  the  court  must  upon  final  hearing  decide 
not  only  upon  the  validity  of  the  contract, 
.  and  Its  proper  Interpretation,  and  the  de- 
fenses thereto  urged  by  the  Quaker  Com- 
pany, as  well  as  the  right  of  the  plaintiff 
company  to  the  form  of  relief  invoked,  and 
because  of  the  fact  that  the  case  is  before 
us  upon  an  appeal  from  an  interlocutory  or- 
der, we  refrain  from  any  expression  that 
may  affect  the  ultimate  rights  of  the  par- 
ties, other  than  those  already  considered  and 
decided. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  granting  a  temporary  Injunc- 
tion is  reversed,  and  the  cauae  remanded, 
without  prejudice  to  the  rights  of  the  par- 
ties to  proceed  to  a  final  hearing. 

HABDT,  TURNEK,  THACKER,  and 
KAH^  JJ.,  concur. 


0RITTBNDE3N  v  STATB.    (No.  A-2444.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 
5,  1917.) 

(Byttainu  by  ttt«  Oowrt.) 

Obihinai,  Law  <8=>770(2)  —  Instruction  — 
Thkobt  of  Defenhant. 
"On  a  trial  for.  larceny,  where  cireumatantial 
evidence  is  relied  on  for  a  conviction,  and  there 
is  a  direct  conflict  in  the  testimony,  it  is  error 
for  the  trial  court  to  fail  and  refuse  to  instruct 
on  the  law  applicable  to  a  theory  of  the  defense 
which  the  evidence  tends  to  support,  when  the 
defendant  requests  it," 

[Ed.  Note.— For  other  cases,  see  Criminaj 
Law,  Cent  Dig.  i  1806.] 

Appeal  from  District  Court,  Choctaw  Coun- 
ty; A.  Eddleinan,  Judge. 

John  Crittenden  was  convicted  of  the  lar- 
ceny of  live  stock  and  he  brings  error.  Re- 
versed. 

Richardson  &  Warren,  of  Hugo,  for  plain- 
tiff In  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
R.  McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  la  an  appeal  from  the 
district  court  of  Choctaw  county.  The  ap- 
pellant, John  Crittenden,  was  convicted  at 
the  October,  1914,  term  of  said  court  of  the 
crime  of  larceny  of  live  stock,  and  his  pun- 
ishment fixed  at  two  years  In  the  peniten- 
tiary. From  this  judgment  of  conviction  he 
appeals  to  this  court,  and  asks  a  reversal  of 
the  same  for  numerous  reasons,  amqng  which 
Is  the  failure  of  the  trial  court  to  give  an 
affirmative  Instruction  on  the  law  relative  to 
the  defense  lnterx)osed  after  such  an  Instruc- 
tion had  been  requested  to  be  given. 

The  state  relied  for  a  conviction  very 
largely  upon  circumstantial  evidence.  There 
was  proof  that  the  steer  was  stolen,  and  that 
a  short  time  thereafter  the  appellant  and  his 
codefendant,  Julius  Garland,  were  seen  driv- 
ing the  steer  to  a  slaughterhouse  several 
miles  from  the  place  where  the  alleged  taking 
occurred.  The  appellant  claimed  that  he  In 
good  faith  purchased  this  steer  from  his  co- 
defendant,  Garland,  that  he  had  no  knowl- 
edge that  the  steer  had  been  previously 
stolen,  and  in  corroboration  of  the  appellant 
Garland  testified  that  he  sold  the  appellant 
the  steer  for  $35,  and  that  the  appellant  gave 
him  a  check  signed  by  one  Raines,  a  butcher 
at  Ft  Towson,  OkL  Raines  testified  that  he 
had  authorized  the  appellant  to  purchase 
some  butcher  cattle  for  him,  and  that  the 
appellant  brought  this  steer  and  a  two  year 
old  heifer  to  him,  and  that  the  appellant  had 
given  a  check  signing  his  (Raines')  name  to 
It  to  Garland  for  $35  in  payment  for  the 
steer,  but  that  he  (Raines)  thought  the  price 
was  too  high  and  refused  to  give  more  than 
$30.  Garland  testified  that  he  afterwards 
agreed  to  take  the  $30  for  the  steer,  and  an- 
other check  signed  by  Raines  was  given  to 
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Garland  in  that  amount  It  la  also  sbowB  by 
testimony  of  a  woman  by  the  name  of  Stan- 
ley that  on  the  same  day  that  tbe  appellant 
claims  to  have  purchased  this  steer  for 
Raines  he  also  purchased  a  two  year  old 
heifer  from  her,  giving  a  check  signed  by 
Raines,  which  was  also  tamed  down,  but 
which  Raines  afterwards  made  good.  It 
appears,  therefore,  that  the  appellant  pre- 
sented a  defense  supported  by  evidence  to 
the  effect  tliat  he  came  into  possession  of  this 
steer  by  purchasing  the  same  in  good  faith, 
believing  that  Garland  had  a  right  to  sell 
it,  and  tliat  at  the  time  he  made  the  purchase 
he  was  acting  as  the  agent  for  Raines,  and, 
as  hereinbefore  Indicated,  there  was  evidence 
corroborating  tbe  testimony  of  the  appellant 
which,  if  believed,  when  taken  in  connection 
with  his  testimony  would  authorize  his  ac- 
quittal. 

Upon  the  trial  counsel  for  the  defendant 
requested  the  following  instruction,  wUch 
was  refused  and  an  exception  to  the  action 
of  the  court  In  refusing  to  give  the  same 
properly  preserved  at  the  time,  and  in  the 
motion  for  new  trial  and  In  the  petition  In 
error: 

"The  Jury  is  instmcted  that,  If  you  believe 
from  the  evidence,  or  have  a  reasonable  doubt 
thereof,  that  the  defendant  John  Crittenden 
bought  the  steer  in  controversy  in  good  faith 
from  Julius  Garland,  not  knowing  the  same  to 
have  been  stolen,  then  in  that  event  you  will  ac- 
quit the  defendant  John  Crittenden. 

The  trial  court  did  not  give' any  Instruo- 
tions  in  any  way  covering  the  defense  relied 
upon.  In  our  opinion,  therefore,  the  refusal 
to  give  this  requested  Instruction,  or  one  af- 
firmatively covering  the  defense  Interposed, 
is  reversible  error. 

"The  defendant  •  •  •  has  a  right  to  have 
a  clear  and  affirmative  instruction  given  to  the 
jury  applicable  to  his  testimony,  based  upon 
the  hypothesis  that  it  is  true,  and  when  such 
t«)timony  affects  a  material  issue  in  the  case." 
Payton  v.  State,  4  Okl.  Cr.  316,  111  Pac.  666; 
Mcintosh  v.  State,  8  OU.  Or.  469,  128  Pac. 
735;  State  v.  Hill,  63  Or.  451,  128  Pac.  444; 
Harris  v.  State,  11  OkL  Cr.  412,  146  Pac.  1086. 

In  the  latter  case  this  «oiirt  held: 
"On  a  trial  for  larceny,  where  circumstantial 
evidence  alone  is  relied  on  for  a  conviction,  and 
there  is  a  direct  conflict  in  the  testimony,  it  is 
error  for  the  trial  court  to  fail  and  refuse  to 
inRtnict  on  the  law  applicable  to  a  theory  of 
the  defense  which  the  evidence  tends  to  support, 
when  the  defendant  requests  it." 

It  may  also  be  well  to  state  that  on  the 
material  elem^it  of  the  offense  that  the  prop- 
erty was  taken  without  the  consent  of  the 
owner  the  proof  was  very  slight  in  support 
thereof.  Upon  a  second  trial  we  suggest  that 
as  to  this  element  there  should  be  more  con- 
vincing evidence  than  that  disclosed  by  this 
record. 

For  tbe  reason  that  the  coort  failed  to 
give  an  afiirmatlTe  Instruction  covering  the 
defendant's  testimony  based  on  the  hypothe- 
sis that  it  was  true  when  requested  to  do  so, 


the  Judgment  Is  terersed,  and  the  cause  re- 
manded for  further  proceeding. 

DOYLE,  P.  J.,  and  AHMSTRONO,  J,  con- 
car. 


MOODY  v.  STATE.    (Na  A-2429.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
May  6,  1917.) 

(ByUabut  hy  fh»  Court.) 

1.  CBnnXAi.  Law   «s»511(2)  —  Accompuci 

TESnMONT    —   COBROBOSATION    —   COSNBC- 
TION  WITH  CbIME. 

Evidence  corroborative  of  an  aeoomplica 
need  not  directly  connect  the  defendant  with 
the  commission  of  the  crime;  it  is  sufficient  if 
it  tends  to  connect  him  with  its  commission. 

[Bd.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  {  U29.] 

2.  Cbiuikai.   Law    «=»511(8)  —  Aoookpuci 

TeSTIUONT— COBROBORATION. 

Evidence  corroborating  an  accomplice  and 
tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime  need  not  be  direct,  bat  ma; 
be  circumstantial  only. 

[E^d.   Note.— For    other   cases,   tee  Criminal 
Law,  Cent.  Dig.  i  1130.] 

8.  Criminal  Law  «=s>511(1,  Z)— Accoxplicb 

TESTIMONT     —     COBKOBOBATION     —     SUFFI- 

ciEscy. 
It  is  not  essential  that  the  corroboratiDg 
evidence  shall  cover  every  material  point  testi- 
fied to  by  the  accomplice,  or  be  sufficient  alone 
to  warrant  a  verdict  of  guilty.  If  the  accom- 
plice is  corroborated  as  to  some  material  fact 
or  facta  by  independent  evidence  tending  to  con- 
nect tbe  defendant  with  the  commission  of  tbe 
crime,  the  jury  may  from  that  infer  that  he 
speaks  the  truth  as  to  all.  Such  corroboratiDg 
evidence,  ho^'ever,  must  show  more  than  tbe 
mere  commission  of  the  offense  or  the  cireom- 
stanoes  thereof. 

[Ed.   Note. — For  other   cases,    see  Criminal 
Law;  Cent  Dig.  H  1128,  1129.] 

4.  HoiaciDB    ^=»234(3)— AccouFUCB    Testi- 
MONT— SuFFiciENcy  or  Cokbobobation. 

Corroborating  evidence  in  this  case  examin- 
ed, and  held  sufficient  to  sustain  a  conviction. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  §  484.] 

5.  Cbiminai.   Law    «=»1170% (5) —  Appeal — 

EaRMLKSS  EBB0B-^BOSS-£ixAMINATtO.\. 

A  judgment  of  conviction  will  not  be  re- 
versed because  of  the  refusal  of  the  court  to 
permit  further  cross-eKamination  of  one  of  the 
accomi>lices  where  it  is  apparent  that  full  op-* 
portunity  was  given  for  cross  and  recross  exam- 
mation,  and  it  is  not  shown  that  any  new  or 
material  matter  not  already  covered  by  ttie 
previous  cross-examination  is  to  be  inquired  into. 
[12d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3133.] 

6.  Cbixinal  Law  «=9llll(l)— Appeal— Rbc- 
OBD — Abgument  of  Coontt  Attobnet. 

Where  the  argument  of  the  county  attorney 
is  not  taken  down  in  shorthand  and  embodied  ia 
the  record  in  full  and  a  dispute  arises  as  to  what 
was  said  in  argument  this  court  is  bound  by  tbe 
finding  of  the  trial  court  recited  in  tlte  record 
as  to  what  occurred. 

[Ed.    Note.— For   other   cases,    see  Criminal 
Law,  Cent  Dig.  {  2894.] 

7.  Cbuhnal    Law    *=»1171(5)  —  Appeal  — 
HABMUCaB  Ebbob — ^Abodment. 

Where  the  record  affirmatively  disrloees  that 
the  argument  of  the  county  attorney  was  not  a 
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comment  apon  tbe  failure  of  the  defendant  to 
testify,  bnt  was  a  comment  ap«»i  certain  evi- 
dence introduced  in  the  cBBe,  and  was  made  in 
reply  to  arpiment  along  similar  lines  by  counsel 
for  defendant,  the  judgment  of  conviction  will 
not  be  reversed.  In  order  to  constitute  teverai- 
ble  error  the  argument  complained  of  must 
amount  to  a  direct  or  indirect  comment  on  the 
failure  of  the  defendant  to  testify  in  his  own 
behalf. 

[Ed.  Note.— ror  other  cases,  see  Criminal 
Law,  Cent  Die.  {  S127.] 

Additional  BtiUabu*  Iv  Editorial  Staff.) 
8.  Cbiminai,  I**.w   ®=>8e3(l)  —  Condtjot  or 

Tbial— Rkcamjno  Jubt— Statdtk. 
Where  all  that  was  said  by  the  bailiff  to  the 
jury  in  a  capital  case  in  recalling  them  into 
court  was  "by  order  of  the  court'  and  in  the 
presence  of  the  judge,  and  where  nothing  oc- 
curred tending  to  prejudice  the  defendant's  sub- 
stantial righto,  it  was  within  the  tni^ courts 
discretion  under  Kev.  Laws  1910,  S  6906,  to  re- 
call the  jury  to  give  additional  instructions  or 
to  correct  the  instructions  already  given;  the 
defendant  being  present 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2065,  2060.] 

Appeal  from  District  Court.  Pottawatomie 
County;  Frank  Mathews,  Judge. 

Samuel  Moody  was  convictecl  of  murder, 
and  he  appeals.    Affirmed. 

The  appellant,  Samuel  Moody,  and  tbe  de- 
ceased, W.  P.  Rauain,  were  farmers  and  had 
lived  prior  to  the  date  of  the  alleged  homi- 
cide on  January  1,  1014,  for  many  years  on 
adjoining  farms  In  iLlncoln  county^  Okl. 
Bansin'B  farm  was  directly  north  of  Moody's. 
Late  In  the  evening  of  January  2,  1914, 
Bausin  was  found  dead  in  a  little  ravine 
in  his  wood  pasture  northeast  of  his  house, 
and  between  a  half  and  three-quarters  of  a 
mile  northeast  of  Moody's  house.  His  team, 
hitched  to  a  wagon  half  loaded  with  wood, 
was  found  200  or  300  yards  from  where  the 
body  lay.  The  tracks  ot  the  wagon  wheels 
when  followed  back  toward  tbe  body  dis- 
closed that  the  team  had  been  standing  for 
some  time  near  the  body.  There  were  evi- 
dences of  the  fact  that  tbe  horses  bad  been 
tramping  there.  An  examination  of  tbe  body 
of  the  deceased  disclosed  that  he  bad  been 
shot  In  the  head;  his  nose  being  shot  off  and 
Us  eyes  shot  out  The  wound  was  appar- 
ently a  shotgun  wound  inflicted  with  No.  4 
shot  Very  early  the  next  morning  shoe 
prints  of  human  beings  were  found  by  cer- 
tain witnesses  near  tbe  body.  One  shoe  print 
and  one  larger  one  led  to  and  from  a  little 
ravine  and  thence  In  the  direction  of  tbe  ap- 
pellant's bouse  up  to  his  orchard  near  his 
boose.  At  that  time  the  appellant  had  some 
renters  living  on  his  farm  in  a  little  house  a 
short  distance  from  his  bouse  and  between 
his  house  and  the  house  of  the  deceased.  Qa 
the  1st  day  of  January,  1914,  along  in  the 
afternoon  of  that  day,  persons  living  In  tbe 
tenant  house  on  Moody's  farm  saw  Tommle 
Uoody,  a  boy  13  years  old,  and  son  of  the  ap- 
pellant, and  Alfred  or  Sammle  Fitzhugh,  a 
neighbor  negro  boy,  about  14  years  old,  go- 


ing from  the  direction  of  the  appellant's 
house  in  the  direction  of  where  the  deceased 
was  found.  These  parties  saw  that  tbe  Fltz- 
hugh  boy  was  carrying  a  shotgun  at  that 
time,  but  do  not  remember  of  seeing  Tommie 
Moody  carrying  any  weapon  at  all.  On  tbe 
evening  of  the  3d  of  January  the  appellant 
and  these  two  boys  were  arrested  and  held 
In  the  Jftil  at  Chandler,  the  county  seat  4^ 
few  days  later  the  Fitzhugb  boy  was  released 
and  turned  over  to  bis  fatber,  and  on  tbe  way 
back  home  he  confessed  the  crime  to  his  fa- 
ther and  uncle  and  told  them  that  the  de- 
fendant had  sent  his  son,  Tommie  and  him 
(Fitzhugb)  oat  to  murder  old  man  RauslBt 
and  that  he  had  furnished  him  (Fitzhugb) 
with  a  shotgun  shell  loaded  with  No.  4  shot 
wltb  which  to  commit  the  act.  The  fatber 
of  Fitzhugb  Immediately  returned  and  de- 
livered Sammle  to  the  sheriff.  Later  Tom- 
mie Moody  confessed  his  connection  with 
the  crime,  testifying  that  It  was  committed 
in  the  manner  as  detailed  by  Fitzhugb.  They 
testlfled  substantially  that  Alfred  (Sammle) 
S^tzhugh  came  to  the  defendant's  house  on 
tbe  afternoon  of  January  1st  about  8  or  4 
o'dock;  that  appellant  and  bis  son,  Tommie, 
had  been  away  from  home  a  part  of  that 
day  for  the  purpose  of  renting  another  farm; 
that  tbe  appellant  invited  Fitzhugb  into  his 
house,  pnd  a  short  time  thereafter  began  to 
talk  about  tbe  deceased,  and  demanded  that 
Fitzhugb  and  bis  son,  Tommie,  go  and  kill 
the  deceased.  Tommie  at  that  time  was  In 
the  kitchen  stacking  the  dinner  dishes.  His 
father  brought  blm  Into  tbe  room  where 
Fitzhugb  was  and  told  him  what  he  wanted 
them  to  do.  About  that  time  Tommie  looked 
out  of  the  window  and  saw  the  deceased  go- 
ing from  his  home  over  into  his  woods  pas- 
ture. He  called  bis  father's  attention  to 
that  fact,  and  Immediately  his  father  told 
them  to  go  and  kill  Bausin.  Fitzhugb  had 
bis  shotgun  with  him,  and  the  appellant  told 
Tommie  to  give  Fitzhugb  the  No.  4  shell, 
and  for  him  (Tommie)  to  go  along  and  take 
his  gun  and  help  kill  Bausin.  In  compliance 
thereto  these  boys  went  directly  to  where 
the  deceased  was  loading  wood,  and  the  Eltz- 
bugh  boy  shot  the  deceased  In  the  forehead, 
and  immediately  thereafter  Tommie  Moody 
shot  at  tbe  deceased,  but  the  deceased  was 
falling  and  Tommle's  shot  went  over  his 
head.  Thereafter  the  Fitzhugb  boy  went  di- 
rectly to  bis  home,  which  was  east  of  and 
within  sight  of  the  place  where  the  homldde 
was  committed.  Tommie  Moody  went  back 
home  and  immediately  told  his  fatber  what 
had  happened.  Tommie  testifies  that  after 
dark  that  evening  his  father  said,  "Well,  I 
am  going  over  to  see  whether  Bausin  is 
dead,  and  if  he  isn't  dead  111  finish  him," 
and  that  bis  father  took  the  shotgun  and  left 
the  house,  and  that  when  he  returned  he, 
Tommie,  was  asleep;  also  that  when  he  got 
home  he  said  to  bis  father,  "I  have  done  an 
awful    dirty    trick."      His    father    replied. 
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"Well,  go  on  and  finish  np  your  chores  and 
say  nothing  about  It"  Tommle  also  testified 
that  Just  before  he  and  Fitzhngh  separated 
after  the  killing  he  told  Fltzhugb  not  to 
say  anything  about  It,  or  about  the  fact  that 
his  father  had  told  them  to  kill  Bausln. 
Tommle  also  testified  that  on  one  or  two  oc- 
casions previous  to  the  killing  his  father 
had  attempted  to  get  him  to  kill  Raosin,  but 
that  his  nerve  failed  him. 

Harve  Rausln,  a  cousin  of  the  deceased, 
testified  that  a  short  time  before  the  homi- 
cide on  a  foggy  morning  he  was  out  by  a 
haystack  near  the  line  of  Moody's  and 
Bausln's  ■  farms,  and  that  Moody  was  out 
there  with  a  shotgun.  Harve  Rausln,  in  ad- 
dition, testified  that  after  the  first  trial  at 
the  Jail  in  Chandler  be  had  a  conversation 
with  appellant  about  seeing  him  at  the  hay- 
stack with  the  shotgun,  and  the  appellant 
said  in  substance,  "Yes,  Harve;  I  was  there; 
I  wouldn't  have  harmed  a  hair  of  your  bead ; 
It  was  Old  Bill  that  I  was  after." 

There  is  evidence  tending  to  show  that 
there  bad  been  III  feeling  between  the  ap- 
pellant and  the  deceased  for  a  great  number 
of  years;  that  the  appellant  had  made  ex- 
pressions of  ill  will  at  various  times,  and  had 
said  on  one  or  more  occasions  to  certain  wit- 
nesses that  he  ought  to  kill  the  deceased,  and 
that  be  intended  to  shoot  him  Into  bug  dust, 
etc.;  that  about  a  month  before  the  homi- 
cide certain  mules  belonging  to  the  appel- 
lant got  into  the  deceased's  com  patch,  and 
that  the  deceased  impounded  them  and 
charged  the  appellant  $1.50  aa  damages. 
This  action  on  the  part  of  the  deceased  out- 
raged the  appellant  very  much,  and  on  the 
second  day  after  the  killing  appellant  said 
to.  his  tenant,  Kelly:  "That  $1.50  Rausin 
charged  me  for  those  mules  was  the  cause 
of  his  death."  There  is  also  evidence  in 
the  record  tending  to  show  that  on  several 
occasions  after  the  killing,  the  appellant  made 
contradictory  statements  regarding  the  homi- 
cide; also  evidence  to  show  that  a  short  time 
prior  to  the  homicide  that  the  appellant  and 
his  son,  Tommle,  purchased  some  shotgun 
shells  loaded  with  Mo.  4  shot  The  testi- 
mony discloses  that  after  these  tracks  were 
found  leading  from  the  body  of  the  deceased 
that  the  sheriff  and  some  parties  with  him 
took  the  shoes  of  Moody  and  placed  them  in 
these  tracks,  and  that  his  shoes  fit  the  lar- 
ger tracks  exactly. 

The  defendant  was  first  tried  in  Lincoln 
county,  and  a  verdict  of  guilty  was  returned 
imposing  the  death  penalty.  A  new  trial  was 
granted  and  the  venue  changed  to  Pottawa- 
tomie county.  Upon  the  second  trial  a  ver- 
dict of  guilty  was  returned  and  punishment 
fixed  at  imprisonment  for  life.  The  appel- 
lant did  not  become  a  witness  in  bis  own  be- 
half. He  asks  the  reversal  of  this  Judgment 
because  of  numerous  alleged  errors,  which 
will  be  discussed  in  the  body  of  the  opinion. 

F.  A.  RIttenhouse  and  E.  A.  Foster,  both 
of  Chandler,  for  plaintiff  la  error.     &  P. 


Freeling,  Atty.  Gen.,  R.  McMillan,  Asst  Atty. 
6en.,  and  Streeter  Speakman,  Co.  Atty.,  of 
Chandler,  for  the  State. 

MATSON,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  alleged  that  the  court  erred 
in  admitting  testimony  of  Tommie  Moody 
and  Alfred  (Sammie)  Fltzhugh  covering  all 
their  acts  and  statements  at  the  time  of  the 
killing  of  J.  W.  Rausin  before  any  other 
evidence  was  introduced  on  the  part  of  the 
state  to  establish  the  fact  that  a  consipiracy 
existed  between  these  witnesses  and  the  ap- 
pellant to  kill  the  said  Rausln.  The  witneso- 
es  Tommie  Moody  and  Fltzhugh  were  ac- 
complices. Under  our  statutes  they  were 
competent  witnesses;  the  fact  that  they  were 
accomplices  going  only  to  their  credibility 
and  requiring  proof  Independent  of  their  te»*- 
tlmony  and  corroborative  thereof  which  tend- 
ed to  connect  the  appellant  with  the  coni- 
fflisslon  of  the  ofTense.  There  Is  no  rule 
of  law  or  decision  In  this  state  to  the  eflTect 
that  an  accomplice  may  not  testify  to  the 
conspiracy  or  the  tacts  forming  a  part  of 
the  res  gestte.  Our  statutes  simply  pro%lde 
that  before  a  conviction  can  be  had  upon  the 
testimony  of  an  accomplice  there  must  be 
corroboration  as  above  Indicated,  and  It  Is 
not  necessary  that  such  corroboration  should 
be  first  Introduced.  The  testimony  there- 
fore of  Tommie  Moody  and  Fltzhugh  does 
not  come  within  the  scope  of  those  decisions 
which  hold  that  the  declarations  of  a  con- 
spirator made  to  third  persons  in  the  absence 
of  his  coconspirator  are  not  competent 
against  the  coconspirator  until  some  Inde- 
pendent evidence  of  the  conspiracy  is  shown. 
The  evidence  of  these  witnesses  is  controlled 
by  the  statutes  relating  to  accomplices,  and 
the  cases  cited  by  counsel  for  plaintiff  In  er- 
ror are  not  in  point  to  support  this  contention. 

12-4]  But  It  Is  also  contended  that  there 
was  not  sufficient  corroboration  to  Justify  a 
conviction.  With  this  contention  we  are 
unable  to  agree.  Independent  of  the  direct 
testimony  of  Tommie  Moody  and  Fltzhugh 
connecting  the  defendant  with  the  commis- 
sion of  this  crime,  the  record  dlsclo«<es  a 
number  of  circumstances  which,  when  con- 
sidered together,  in  our  opinion,  tend  also  to 
connect  the  defendant  with  It.  Standing 
alone,  these  Independent  facts  and  circum- 
stances would  not  be  sufficient  to  authorixe 
a  verdict  of  guilty,  but  under  our  statutes 
the  corroboration  of  an  accomplice  does  not 
have  to  be  sufficient  to  establish  the  Kuilt 
of  the  defendant  beyond  a  reasonable  doubt. 
It  is  sufficient  If  It  tends  to  connect  the  de- 
fendant with  the  commission  of  the  oCTense. 
These  Independent  facts  and  drcumstances 
must  go  farther  than  the  mere  proof  of  the 
commission  of  the  offense  or  proof  of  the  dr- 
cumstances  surrouudlng  its  commission. 

Counsel  for  the  state  have  divided  the  cor- 
roborating testimony  into  four  classes,  viz.: 
First,  footprints ;  second,  admissions  again.<it 
interest;     third,    false    and    contradictory 
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statements;  fonrtb,  expressions  of  ill  wJU,, 
threats,  and  bostUe  acts  toward  the  deceased 
—and  have  discussed  these  various  subdivi- 
sions in  the  order  above  indicated. 

The  subdivisions  above  given  appear  to 
correctly  cover  the  classes  of  corroborative 
evidence  adduced  upon   the  trial. 

First,  as  to  the  footprints: 

Tommie  Moody  testified  that  after  Sammie 
Fitzhugh  and  himself  had  shot  the  deceased 
lie  went  immediately  home,  quoting  from  Ills 
tpstimony  as  follows: 

"  •  •  •  And  I  went  on  and  done  up  trie 
cliores,  and  that  night  about  7  o'clock  my  father 
put  on  his  coat  and  got  his  j^n  and  says,  'Tom- 
my, I  am  goine  to  see  if  Bausin  is  dead,'  snd  he 
says,  'If  he  ain't  dead  I  will  finish  him,'  and 
be  went  on  out,  and  I  was  asleep  when  he  came 
back." 

In  corroboration  of  this  statement  of  Tom- 
mie Moody  that  bis  father  did  go  from  bis 
bouse  the  night  after  the  homicide  to  the 
body  of  the  deceased  the  state  introduced  the 
witnesses  Henry  Griswold,  G.  R.  Ellis,  and 
O.  C.  Burgess.  The  substance  of  the  testi- 
mony of  these  witnesses  Is  that  the  next 
morning  after  the  body  was  fonnd,  vei^y 
early  in  the  morning,  they  went  to  where 
the  body  of  the  deceased  had  tieen  found  and 
found  the  footprints  of  human  beings  near 
that  place  leading  to  a  little  ravine,  and  fol- 
lowing the  ravine  In  the  direction  of  the  ap- 
pellant's house  and  up  to  the  appellant's 
premises,  and  near  to  his  bouse ;  that  these 
tracks  were  then  marked  so  as  to  be  identi- 
fied; tltat  the  next  day  the  witness  Bur- 
gess, together  with  others  who  were  present, 
including  the  witness  Kelly,  took  the  shoes 
worn  by  the  defendant  and  placed  them  in 
these  tracks  which  bad  theretofore  been 
marked,  and  that  the  shoes  of  the  appellant 
fitted  exactly  into  the  larger  tracks;  that 
after  the  first  trial  of  the  appellant,  while 
be  was  still  in  Jail  awaiting  a  second  trial, 
the  appellant  said  to  Burgess  that  his  testi- 
mony regarding  the  tracks  was  correct,  but 
tliat  these  tracks  were  not  his  tracks,  that 
they  were  the  tracks  of  Will  Kelly,  and  that 
Will  Kelly  had  made  them  there  that  night, 
that  he  had  seen  Will  Kelly  go  straight  in 
that  direction,  and  that  he  afterwards  came 
back  from  there.  But  the  evidence  shows 
that  Will  Kelly  had  placed  his  shoes  in  the 
tracks,  and  that  the  tracks  found  were  too 
large  for  Kelly's  shoes,  and  also  Kelly  tes- 
tified that  he  had  not  been  in  that  direction 
the  afternoon  or  the  evening  of  the  homicide. 
Xow,  it  is  clear  that  the  uncontradicted  tes- 
timony of  Tommie  Moody  that  his  father  told 
him  to  go  over  there  and  murder  Rausin,  to- 
gether with  his  statement  that  after  he  came 
back  and  told  his  father  that  he  had  mur- 
dered him,  and  bis  further  statement  that 
his  father  told  him  that  be  was  going  over 
to  the  scene  of  the  homicide  to  see  whether 
Rausin  was  still  alive,  and,  if  not,  he  would 
finish  him,  taken  in  connection  with  the  fact 
that  tracks  were  discovered  leading  up  to 
and  away  from  the  scene  of  the  homicide, 


which  tracks  fitted  exactly  the  shoes  of  the 
appellant,  corroborate  Tommie  Moody  in  his 
statement  that  his  father  went  over  there  to 
see  if  Rausin  was  dead,  and,  if  not,  to  finish 
him.  It  also  corroborates  bis  statement  that 
his  father  had  knowledge  of  the  commission 
of  the  otFense  or  else  he  would  not  have 
gone  to  the  scene  of  it,  and,  standing  as  It 
does  without  further  explanation,  tends  to 
connect  appellant  with  its  commission.  This 
circumstance  Indicates  clearly  that  appellant 
visited  the  scene  of  the  homicide  either  at 
the  time  it  was  committed  or  subsequent 
thereto. 

If  after  the  crime  was  committed  and  aft- 
er his  son  had  confessed  to  its  commission, 
If  innocent.  It  must  have  been  for^the  pur- 
pose of  ascertaining  whether  or  not  his  son 
was  tdling  the  truth,  and,  If  not  connected 
with  the  commission  of  the  crime  in  any  way, 
it  is  unnecessary  for  this  court  to  indicate 
what  an  innocent  man  would  have  done  un- 
der such  circumstances.  And  it  is  well  es- 
tablished that  the  evidence  corroborating  an 
accomplice  and  tending  to  connect  the-  de- 
fendant with  the  commission  of  the  crime ' 
need  not  be  direct,  but  may  be  circumstantial 
only.  State  v.  Jones,  115  Iowa,  113,  88  N.  W. 
196 ;  Jefferson  v.  State,  110  Ala.  89,  20  South. 
434 ;  People  v.  Mayhew,  150  N.  Y.  846,  44  N. 
B.  971.  Indeed,  if  direct  evidence  alone  were 
required,  it  would  be  practically  impos.slble 
in  90  per  cent  of  the  cases  to  corroborate  an 
accomplice,  and  many  persons  who  aid  and 
abet  in  crimes  secretly  committed  would  es- 
c&ve  punishment.  In  cases  where  circum- 
stantial evidence  is  relied  upon  for  a  convic- 
tion the  similarity  of  footprints  found  at  or 
near  the  scene  of  the  homicide  with  those  of 
the  accused  or  their  correspondence  with  his 
shoes  have  been  permitted  to  be  shown. 
Hodge  V.  State,  97  Ala.  37,  12  South.  164,  38 
Am.  St.  Rep.  145 ;  Jenkins  v.  State,  45  Tex. 
Cr.  R.  173,  75  S.  W.  312;  Davis  v.  State,  126 
Ala.  44,  28  South.  617.  And  why  should  such 
evidence  be  permitted  unless  tending  to  con- 
nect the  accused  with  the  commissicm  of  the 
offense? 

If  in  cases  where  circumstantial  evidence 
is  relied  upon  for  a  conviction  such-  foot- 
prints may  be  proven,  with  what  reason  may 
it  be  argued  that  the  proof  of  such  circum- 
stances does  not  tend  to  connect  the  accused 
with  the  commission  of  the  offense  when  cor- 
roborative of  the  testimony  of  an  accom- 
plice? In  either  event  such  evidence  is  com- 
petent only  because  It  tends  to  connect  the 
defendant  with  the  commission  of  the  of- 
fense. 

Second,  admissions  against  interest: 

Tlie  witness  WUl  Kelly  testified  as  fol- 
lows: 

"Q.  Did  you  have  a  conversation  with  Moody 
Friday,  evening  about  Rausin,  Friday  after 
New  Year's?  A.  Friday  evening  as  I  went  up 
to  feed  my  hogs,  after  we  heard  alM>ut  the  kilt 
ing;  it  was  late,  pretty  close  to  night,  and  I 
went  up  to  feed  my  hogs,  and  as  I  was  going 
by  he  Bays,  'Will,  that  dollar  and  a  half  was 
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the  occasion  of  old  man  Rautrin's  hang  dead.' 
Q.  Ton  testified  awhile  ago  that  Rausin  pat 
up  your  and  Mr.  Moody's  mules  or  horses?  A. 
Yes,  sir ;  that  is  right.  Q.  State,  if  you  Iinow, 
how  much  Rausin  charged  Moody  for  his  horses? 
A.  A  dollar  and  a  half." 

The  foregoing  statement  of  the  accused  in- 
dicates that  Immediately  after  the  crime  be- 
came known  he  was  acquainted  with  the  mo- 
tive underlying  its  commission,  and,  taken 
Into  connection  with  the  other  testimony  in 
the  record  that  the  deceased  and  the  accus- 
ed had  a  difficulty  over  the  impounding  of 
the  accused's  mules  a  short  time  prior  to  the 
commission  of  the  homicide,  the  remark 
made  to  Kelly  and  tending  to  corroborate 
the  testimony  of  the  accomplices  was  a  cir- 
cumstance tending  to  establish  a  motive  for 
the  commission  of  the  ofI!^nse,  and  while  the 
proof  of  motive  Is  not  Indispensable  in  order 
to  prove  guilt,  yet,  where  crimes  are  com- 
mitted secretly  and  a  motive  is  shown,  any 
testimony  that  tends  to  prove  a  motive  on 
the  part  of  the  accused  for  committing  the 
crime  is  competent  as  a  circumstance  tending 
to  connect  him  with  it. 

Also  the  witness  O.  C.  Burgess  testified  re- 
garding a  conversation  between  Harve  Rau- 
sin and  ttie  accused  after  the  first  trial  as 
follows: 

"I  unlocked  the  jail  door  and  was  standing 
with  my  hand  on  the  door,  and  Mr.  Harve 
Rausin  came  up  and  was  talking  to  Mr.  Moody, 
and  he  said,  'Moody,  I  dou't  want  you  to  hold 
any  grouch  against  me.'  He  says,  'It  la  all 
over  now ;'  and  he  says,  'I  stated  that  you  were 
thi-re  at  the  haystack  with  a  shotguu,  and  he 
says,  'Is  that  so?'  and  Moody  says,  'It  is  <io, 
Han-e.'  (Defendant  objects.  Overruled.  Ex- 
ception.) He  says,  'It  is  so  Harve ;  I  wouldn't 
have  harmed  a  hair  on  your  head,  Harve;  it 
was  Old  Bill  I  was  after.'  " 

This  testimony,  left  as  it  was,  unexplained 
and  uucuntradicted,  tended  to  establish  the 
fact  that  prior  to  the  homicide  the  accused 
was  carrying  a  shotgun  near  the  premises  of 
the  deceased  lying  in  wait  for  him,  tending 
to  establish  a  desire  on  the  part  of  the  accus- 
ed to  do  the  deceased  some  great  bodily 
harm. 

In  the  conversation  with  Harve  Rausin  in 
the  presence  of  Burgess  the  accused  admitted 
that  at  the  time  he  was  lying  In  wait  at  the 
haystack  with  his  shotgun,  on  the  foggy 
morning  between  Christmas  and  New  Tear's, 
he  was  after  "Old  BlU."     , 

Was  that  statement  made?  Rausin  and 
Burgess  both  testify  that  It  was.  As  wit- 
nesses neither  of  them  were  impeached  or 
contradicted,  and  if  it  was  true  that  the  ac- 
cused "was  after  Old  Bill"  with  a  shot- 
gun between  Christmas  and  New  Year's,  that 
fact  corroborates  Tommle  Moody's  and  Fitz- 
hugh's  testimony  to  the  effect  that  the  ac- 
cused directed  them  ^  to  shoot  the  deceased 
on  New  Year's  Day.  While  not  directly  con- 
necting the  accused  with  the  killing,  it  was  a 
circumstance  tending  to  prove  that  just  a 
few  days  prior  to  the  homicide  the  accused 
desired  the  deceased  out  of  his  way.  It  in- 
dicated &  design  on  the  part  of  the  accused 


to  kill  deceased.  This  admission  of  the  ac- 
cused that  he  was  lying  in  wait  at  that  time 
with  a  deadly*  weapon  for  the  deceased  Is 
a  circumstance  properly  admitted  in  evidence 
as  tending  strongly  to  connect  the  accused 
with  the  commission  of  the  homicide  which 
occurred  within  a  short  time  thereafter.  Ad- 
missions similar  to  this  have  been  held  to  be 
sufficient  corroboration  of  an  accomplice. 
People  V.  Cleveland,  49  Cal.  577;  People  v. 
Davis,  136  CaL  162,  67  Pac.  56;  Stete  v. 
Hennessy,  55  Iowa,  299,  7  N.  W.  64L 

The  testimony  of  Harve  Rausin  that  the 
accused  was  lying  in  wait  with  the  shotpin 
shortly  before  the  homicide  and  the  admis- 
sion afterwards  made  by  the  accused  that 
at  that  time  he  was  "after  Old  BUI"  (the  de- 
ceased) indicates  an  Intent  on  the  part  of  the 
accused  to  unlawfully  take  the  life  of  tlie 
deceased  at  that  time. 

A  criminal  intent  being  a  material  ele- 
ment of  the  crime  charged,  corroboration  of 
an  accomplice  on  such  element  by  independ- 
ent evidence  has  been  held  to  be  sufficient. 
People  ▼.  Davis,  21  Wend.  (N.  Y.)  309;  Peo- 
ple T.  Josselyn,  S9  Cal.  393. 

''Proof  of  a  motive  and  intent  to  commit  a 
crime  which  there  was  evidence  to  show  bad 
been  committed  •  •  •  would  legitimately 
tend  to  strengthen  a  belief  in  the  statement  ot 
the  accomidice  that  they  had  committed  it." 
Com.  V.  Chase,  147  Mass.  697,  18  N.  K.  665. 

Third,  contradictory  statements: 

Accused  made  contradictory  statements 
concerning  the  tracks  leading  away  from  the 
place  where  the  body  of  the  deceased  was 
found  to  the  premises  of  the  accused.  The 
accused  told  the  witness  Newby  shortly  after 
he  was  arrested  that  he  was  satisfied  be 
could  name  the  party  who  did  the  killing, 
and  indicated  Alfred  (Sammle)  Fitzhngb. 
Later  on  during  the  same  day  the  accused  in 
a  conversation  with  the  sheriff  (Buzzl)  made 
a  ditCerent  statement  conflicting  with  tHe 
statement  made  to  Newby. 

The  sheriff  testified  as  follows: 

"A.  He  said  that  if  we  would  get  a  big  negro 
boy  bv  the  name  of  Asberry  tnaf  we  would 
have  the  right  man ;  that  he  had  seen  him  come 
up  by  his  place  that  evening  while  he  was  fixing 
some  shafts ;  that  he  seemed  to  be  excited  and 
was  in  a  hurry,  and  walking  ver^  fast.  Q.  Did 
he  sa^  what  direction  he  came  from?  A.  Yes; 
he  said  that  he  came  from  the  north  and  went 
right  on  south  from  his  place  towards  the  road. 
Q.  Anything  said  about  the  size  of  his  ^oes? 
A.  He  said  he  wore  the  same  size  shoe,  or  aboot 
the  same  size  of  his,  and  would  make  a  track 
about  like  his." 

After  the  first  trial,  and  some  time  during 
the  month  of  ^ptember,  the  accused  had  a 
conversation  with  the  witness  Burgess  with 
reference  to  these  tracks  In  which  he  said: 

"A.  Moody  said  that  what  I  swore  about  the 
tracks  was  true ;  that  the  tracks  were  there, 
and  they  were  Bill  Kelly's  tracks;  that  he 
saw  Bill  Kelly  go  from  there  straight  in  that 
direction;  and  that  he  came  back  afterwards 
from  there.  Q.  Did  he  say  anything  further 
about  it?  A.  No,  sir.  Q.  Now  what  did  you 
testify?  (Objection.  Overruled.  Exception.) 
A.  Do  you  mean  in  the  former  trial?  Q.  Yes, 
ait.    A.  I  bod  testified  that  these  shoes  fitted 
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the  tracks.  Q.  State  whether  or  not  your  tes- 
timony Uien  wag  the  same  as  now.  '  (Objection. 
Overruled.    Exception.)    A.  I  think  it  is." 

Burgess  also  testified  that  Will  Kelly  was 
'wltb  lilin  when  he  measured  the  tracks  lead- 
ing   from  the  body,  and  that  Kelly  pnt  his 
shoes   Into  those  tracks,  and  that  the  tracks 
were  too  long  for  Kelly's  shoes.    Will  Kelly 
testified  that  he  was  at  home  on  the  after- 
noon   of  New  Year's  Day,  and  that  he  did 
not    go  In  the  direction  of  the  place  where 
the  Iwdy  was  found  that  afternoon  or  eve- 
ning.    There  was  also  evidence  In  the  rec- 
ord,   that  the  negro  Asberry  had  left  that 
community  on  a  train  about  noon  of  New 
Tear's  Day.    The  accused  evidently  realized 
the    Importance  of  the  necessity  to  explain 
away  these  tracks  which  were  found  at  and 
near  the  scene  of  this  homicide,  and  the  fact 
that  he  made  contradictory  statements  con- 
cerning these  tracks,  which  statements  were 
afterwards  shown  to  be  false,  in  our  opinion 
was  competent  evidence  to  go  to  the  Jury  as 
tending  to  corroborate  the  accomplices  and 
tending  to  connect  him  with  the  offense. 
Fourth,  expressions  of  ill  will  and  threats: 
The  record  also  shows  certain  expressions 
of  ill  will  and  threats  made  by  the  accused 
toward  the  deceased  a  short  time  before  this 
hcwaldde  such  as  "he  would  shoot  old  man 
Ransln  intd  bug  dust.  If  It  was  the  last  thing 
he  did,"  to  the  witness  Berry,  and  again  a 
similar  expression  to  the  witness  Kelly  on 
the  morning  that  the  homicide  was  commit- 
ted. 

In  the  case  of  Roberts  v.  State,  96  Ark. 
58.   131  S.  W.  60,  it  was  held: 

"On  a  trial  charging  accused  with  being  an 
accessory  before  the  fact  to  murder,  the  testi- 
mony of  a  witness  that  he  shot  decedent  and 
was  hired  to  do  so  by  accused,  who  furnished 
the  weapon,  is  sufficiently  corroboratecl  by  proof 
of  the  ill  will  of  accused  towards  decedent  and 
of  threats  by  accused  to  do  decedent  barm." 

Other  cases  to  similar  effect:  People  v. 
McL«an,  84  Cal.  4t8(i,  24  Pac.  82;  People  v. 
Martin,  19  Cal.  App.  295,  125  Pac.  919;  Com- 
monwealth T.  Chase,  147  Mass.  697,  18  N. 
E.  565. 

We  reach  the  conclusion,  therefore,  that 
the  testimony  of  the  accomplices  in  this  case 
was  sufficiently  corroborated  by  Independent 
evidence  tending  to  connect  the  accused  with 
the  commission  of  the  offense. 

IS]  Nor  do  we  believe  that  the  court  abus- 
ed it»  discretion  in  refusing  to  permit  the 
witness  Sammie  Fitzhugh  to  be  recalled  for 
further  cross-examination.  The  record  dis- 
closes that  this  witness  was  very  thoroughly 
cross-examined  on  all  phases  of  the  case,  and 
it  Is  not  shown  that  It  was  desired  to  cross- 
examine  him  on  any  matter  not  already 
touched  upon ;  It  appearing  that  counsel  for 
accused  merely  desired  to  further  cross-ex- 
amine the  witness  relative  to  the  conversa- 
tion he  had  with  bis  father  and  uncle  when 
he  first  disclosed  the  accused's  connection 
with  the  offense.  This  matter  was  thorough- 
ly gone  Into  on  cross-examination  already 


had,  and  had  counsel  desired  to  impeadi  the 
witness  relative  thereto  sufiScIent  ground  bad 
been  laid  to  show  by  other  witnesses  that  he 
had  made  false  or  other  contradictory  state- 
ments concerning  what  he  had  said  to  his 
father  and  uncle.  Counsel  for  defendant  not 
only  cross-examined  this  witness,  but  had 
already  recrossrexamlned  him.  Where  there 
is  no  showing  made  to  the  court  that  certain 
material  matter  could  be  elicited  by  further 
cross-examination,  this  court  cannot  say  that 
the  trial  court  abused  Its  discretion  In  re- 
fusing to  permit  further  cross-examination 
under  such  circumstances. 

[S,  7]  It  Is  also  contended  that  the  county 
attorney  committed  reversible  error  In  his 
closing  argument  to  the  Jury  In  that  be  re- 
ferred to  the  defendant's  failure  to  take  the 
witness  stand  In  his  own  behalf.  The  argu- 
ment, of  the  county  attorney  was  not  taken 
by  the  court  stenographer.  During  the 
course  of  the  argument  counsel  for  the  de- 
fendant made  ejection  and  took  exception  to 
certain  remarks,  and  at  the  time  this  objec- 
tion was  made  a  controversy  arose  between 
counsel  for  defendant,  the  county  atttomey, 
and  the  court  as  to  the  exact  remarks  made. 
On  the  next  day,  in  order  to  settle  the  mat- 
ter, the  court  made  a  finding  of  the  facts 
occurring,  whldi  finding  Is  embodied  in  the 
record,  and  Is  as  follows: 

"l^tatement  of  the  Court 

"Be  it  remembered  that  on  December  10, 1914, 
in  the  trial  of  the  cause  of  the  state  of  Okla- 
homa V.  Samuel  Moody,  during  the  closing  ar- 
gument of  the  county  attorney,  Streeter  Speak- 
man,  the  statement  m  said  argimient  to  which 
the  attorneys  for  the  defendant  excepted  as 
shown  by  the  record  was  as  follows:  The  said 
county  attorney  in  answer  to  an  argument  made 
b^  the  counsel  for  the  defendant  and  addressed 
directly  to  the  county  attorney,  he  being  asked 
in  said  argument  of  defendant's  counsel  why 
he  had  not  brought  the  father  of  Sam  Fitz- 
hugh here  to  testify,  that  Sam  had  told  him 
(Sam's  father)  that  the  defendant  sent  him  to 
kill  liausin,  and  used  the  following  language: 
'Sam  Fitzbugh  has  testified  before  you  that  he 
told  his  father  this  story,  and  that  testimony 
is  undenied.'  And  immediately  following  this, 
An  reply  to  the  arugment  of  the  defendant's 
counsel  wherein  said  counsel  said  that  defend- 
ant denied  to  witness  Newby  that  he  was  guilty, 
the  county  attorney  said  and  used  the  following 
language:  'Counsel  for  the  defendant  in  their 
argument  stated  that  the  defendant  bad  denied 
to  Mr.  Newby  that  he  was  guilty.  I  do  not 
blame  him  for  denying  it  If  I  had  placed  upon 
the  brow  of  my  son  the  crimson  brand  of  mur- 
der, I  would  deny  it ;  I  wonld  deny  it ;  I  would 
deny  it'  Signed  and  made  a  matter  of  record 
in  the  case  in  open  court  this  the  11th  day  of 
December,  1914,  the  defendant  being  present  in 
person  and  by  counsel. 

"E^ank  Mathews,  Presiding  District  Judge." 

Counsel  for  defendant  bad  the  right  to  de- 
mand that  the  argument  of  the  county  at- 
torney be  taken  down  In  shorthand,  and  the 
refusal  of  the  court  to  permit  the  same  would 
have  been  reversible  error.  Walker  v.  State, 
6  Okl.  Cr.  370, 118  Pac.  1006;  Lamm  v.  State, 
4  Okl.  Cr.  641,  111  Pac.  1002.  Where  the 
argument  of  the  county  attorney  la  nott^ken 
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down  In  shorthand  and  embodied  In  the  rec- 
ord In  fnll,  this  court  Is  bound  by  the  finding 
of  the  trial  court  recited  In  the  record  as  to 
what  occurred.  Buck  v.  Territory,  1  Okl.  Or. 
617,  98  Pac.  1017 ;  State  v.  Hasty,  121  Iowa, 
507,  96  N.  W.  1115. 

The  record  discloses  that  the  argument  of 
the  county  attorney  was  made  In  reply  to 
certain  argument  of  counsel  for  defendant 
and  addressed  directly  to  the  county  attor- 
ney. And  it  is  contended  that  the  argumoit 
of  the  county  attorney  replying  thereto  in 
answer  to  the  Inquiry  "why  he  had  not 
brought  the  father  of  Sam  Fitzhugh  here  to 
testify  that  Sam  bad  told  him  (Sam's  father) 
that  the  defendant  sent  him  to  kill  Bausln," 
wberdn  the  county  attorney  said,  "Sam  Fitz- 
hugh has  testified  before  you  tliat  he  told 
his  father  this  story,  and  that  testimony  is 
undenied,"  was  an  Indirect  reference  to  the 
failure  of  the  defendant  to  take  the  witness 
stand.  We  have  examined  the  testimony  of 
Sam  Bltzhugh  with  reference  to  this  conver- 
sation, and  find  that  the  only  parties  present 
at  the  time  were  Sam's  father  and  uncle; 
the  defendant  at  that  time  was  in  JaU  at 
Chandler.  Clearly  the  defendant  could  not 
have  denied  this  testimony  Iiad  he  taken  the 
witness  stand,  and  it  would  be  an  Imputation 
of  Ignorance  to  the  Jury  to  hold  that  the  an- 
swer of  the  county  attorney  to  this  argument 
of  counsel  under  the  circumstances  of  this 
case  had  reference  to  the  fallune  of  the  de- 
fendant to  testify,  or  in  any  way  misled  the 
jury. 

iSection  5881,  Revised  Laws  of  1910,  pro- 
vides: 

"Defendant  a  Competent  Witneai.—Ta  the 
trial  of  all  indictments,  informations,  complaints 
and  other  proceedings  against  persons  cliarged 
with  the  commission  of  a  crime,  offense  or  mis- 
demeanor before  any  court  or  committing  mag- 
istrate in  this  state,  the  person  charged  shall  at 
his  own  request,  but  not  otherwise,  be  a  com- 
petent witness,  and  his  failure  to  malce  such  re- 
quest shall  not  create  any  presumption  against 
bim  nor  be  mentioned  on  the  trial;  if  com- 
mented upon  by  counsel,  it  shall  be  ground  for 
a  new  trial." 

This  court  has  held  that  the  foregoing  stat- 
ute is  mandatory,  and  any  comment  either 
direct  or  indirect  by  counsel  on  the  failure 
of  the  defendant  to  testify  is  ground  for  new 
trial.  The  damage  done  by  such  a  remark 
cannot  be  cured  by  its  withdrawal  from  con- 
sideration by  the  jury.  The  statute  being 
mandatory,  and  in  view  of  the  strict  con- 
struction given  to  it  in  favor  of  the  defend- 
ant in  order  to  constitute  reversible  error, 
the  remarks  made  must  either  directly  or 
indirectly  constitute  a  comment  such  as  is 
prohibited  by  the  statute.  And,  If  In  this 
case  the  evidence  shows  that  the  defendant 
was  present  and  could  have  denied  the  state- 
ments made  by  Sammie  E^tzhugh  in  his  dis- 
closures to  his  father  and  uncle,  we  would 
unhesitatingly  reverse  this  Judgment. 

Counsel  for  defendant  have  failed  to  dte 
a  single  authority  which  iiolds  that  a  state- 
ment of  the  county  attorney  to  the  effect  that 


certain  testimony  ii  undenied  amounts  to  In- 
direct reference  to  the  defendant's  failure  to 
testify  where  the  defendant  was  not  present 
and  could  not  under  the  circumstances  bav<> 
denied  the  fact  had  he  taken  the  witness 
stand.  The  argument  therefore.  In  our  opin- 
ion, was  not  erroneous. 

As  to  the  statement  of  the  county  attorney : 
"Counsel  for  the  'defendant  in  their  argu- 
ment stated  that  the  defendant  had  dented 
to  Mr.  Newby  that  he  is  guilty.  I  do  not 
blame  him  for  denying  it.  -If  I  had  placed 
upon  the  brow  of  my  son  a  crimson  brand 
of  murder,  I  would  deny  it;  I  would  deny 
it;  I  would  deny  it" — seems  also  to  have 
been  elicited  by  argument  of  defendant's 
counsel  wherein  said  counsel  stated  that  de- 
fendant denied  to  the  witness  Newby  that 
he  was  guilty. 

The  cross-examination  of  Mr.  Newby  dis- 
closes the  following: 

"Q.  Well,  did  Moody  say  that  the  Fitzhugh 
boy  was  running  around  there  that  day  with  a 
gun?  A.  Yes;  he  said  he  was  continually 
hunting  around  there,  and  that  be  was  out  there 
that  day  with  a  gun,  but  he  didn't  say  for  them 
to  find  the  Fitzhugh  bo^.  He  said  that  he  could 
name  the  party  who  did  the  killing,  and  named 
this  boy  that  lived  east  of  the  dead  man.  Q. 
And  he  t<ddyoa  that  he  had  run  him  off  his 

glace?  A.  Who?  Q.  Moody  had  run  him  off 
is  place?  A.  I  am  not  sure  about  that.  lie 
said  that  Mr.  Bausln,  the  dead  man,  didn't  like 
to  have  any  bunting  on  bis  place,  and  that  the 
boy  was  continually  running  around  there  with 
a  gun  hunting.  He  said  tliat  if  they  would  ar- 
rest the  Fitzhugh  boy  be  was  satisfied  he  would 
be  the  party  who  did  the  killing.  He  wanted 
them  to  telephone  out  to  Mr.  Buui  and  Mr. 
Speakman,  who  were  then  out  holding  an  in- 
quest, as  I  understand  it.  Q.  Wanted  them  to 
phone  out  and  have  the  Fitzhugh  boy  arrested? 
A.  Yes.  Q.  Mr.  Moo<ly  said  ho  didn't  have  any- 
thing to  do  with  it,  didn't  he?    A.  Yes." 

Counsel  for  defendant  saw  fit  to  make  the 
statement  that  defendant  had  denied  his 
guilt  to  Newby.  In  answer  to  this  argiunent 
the  county  attorney  in  effect  stated  that 
there  was  nothing  unusual  in  the  fact  that 
he  had  denied  his  guilt ;  that  under  tbe  cir- 
cumstances any  man  would  deny  his  guUt 
The  record  discloses  that  tills  argument  was 
not  a  comment  upon  the  failure  of  the  de- 
fendant to  testifjr,  but  was  a  comment  upon 
certain  evidence  introduced  In  the  case.  It 
was  made  in  reply  to  argument  along  similar 
lines  by  counsel  for  the  defendant.  If  this 
argtmient  is  to  be  held  reversible  error,  then 
all  argument  of  a  prosecuting  attorney  must 
resolve  itself  into  a  mere  statement  <^  facts. 
He  would  be  stepping  on  dangerous  gronnd 
at  any  time  he  undertook  to  answer  the 
argument  of  opposing  counsel.  And,  where 
opposing  counsel  invite  reply  as  shown  by 
the  record  in  this  case,  and  such  r^ly  may 
sting,  this  court  9annot  say  that  it  is  re- 
versible error  such  as  would  authorize  the 
granting  of  a  new  trial  unless  from  the  rec- 
ord itself  it  Is  made  clearly  to  appear  that 
the  argrument  complained  of  constitutes  an 
Infringement  of  the  defendant's  statutory 
right  not  to  testify.  And,^wdiere  the  axgu- 
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ment,  wli«i  considered  and  construed  In  ref- 
erence to  the  eTld«Doe,  shows  clearly  that  the 
(tninty  attorney  vvas  confining  his  argument 
to  the  evidence  introduced  and  makin?  cer- 
tain comments  thereon,  especially  will  this 
court  not  reTerse  the  judgment  on  this 
ground  when  these  comments  legitimately 
followed  from  the  argument  of  the  defend- 
ant's counsel  and  In  answer  thereto. 

[t]  Misconduct  of  the  court  in  that  the 
trial  judge  in  the  at>s«ice  of  counsel  for  de- 
fendant Instructed  the  bailiff  in  charge  of 
the  jury  to  inform  the  Jury  to  cease  delib* 
eiatlng  upon  their  verdict  untU  the  court 
bad  delivered  further  instructions  is  alleged 
to  be  prejudicial  error.  The  record  on  this 
qaestlon  is  as  follows: 

"The  court  wishes  to  state  in  regard  to  the 
recalling  of  the  jury  and  giving  the  instruc- 
tion requested  by  the  defendant  that  when  this 
instruction  was  first  presented  to  the  court  I 
was  of  the  />pini(m  that  it  should  not  be  given, 
and  gave  a  similar  one,  drawn  by  myself.  Soon 
after  the  pury  bad  retired  to  deliberate  upon 
their  verdict  I  came  to  the  conclusion  that  I 
was  in  error  and  should  have  given  the  instruc- 
tion, so  within  30  minutes  alter  tbe  jury  had 
retired  I  went  to  the  door  of  the  jury  room 
and  requested  one  of  the  bailiffs  in  charge  of 
tbe  jury  to  state  to  tbem  that  it  was  my  order 
that  they  should  not  deliberate  further  on  their 
verdict  until  the  coming  into  court  tbe  next 
morning,  when  I  would  desire  to  instruct  tbem 
furtber.  This  order  was  communicated  to  tbe 
jury  by  one  of  tbe  bailiffs  in  my  hearing,  and 
I  directed  both  the  bailiffs  to  at  once  go  into 
the  jury  room  where  the  jury  was  and  see  that 
they  did  not  discuss  the  case  any  further,  and 
go  with  them  to  tbeir  room  where  they  retired 
and  to  have  tbem  in  court  the  next  morning. 
I  also  went  in  search  for  counsel  for  the  defend- 
ant and  went  to  a  hotel,  and  the  proprietor  in- 
formed me,  at  the  place  that —  I  couldn't  find 
them,  and  upon  the  convening  of  court  the  next 
morning  I  had  the  jury  brought  into  the  court- 
room and  withdrew  from  them  the  special  in- 
struction that  I  had  given  them  the  preceding 
evening,  and  gave  to  the  jury  the  instruction  re- 
quested by  tbe  defendant  the  evening  preceding, 
and  tbe  record  contains  every  word  said  by  me 
or  any  one  else  while  I  was  withdrawing  the  in- 
struction that  I  had  given  them  and  giving  tbe 
instruction  requested  by  the  defendant's  coun- 
sel I  wish  to  state  furtber  that  the  jury  re- 
tired and  deliberated  for  more  than  eight  hours 
before  they  returned  a  verdict  into  court." 

This  assignment  of  error  was  not  directly 
submitted  to  the  trial  court  in  the  motion 
for  a  new  trial. 
Section  5906,  Rev.  Laws  1910,  provides: 
"After  hearing  the  charge,  the  jury  may  ei- 
ther decide  in  court,  or  may  retire  for  delibera- 
tion. If  they  do  not  agree  without  retiring,  one 
or  more  officers  must  be  sworn  to  keep  tbem  to- 
gether In  some  private  and  convement  place, 
and  not  to  permit  any  person  to  speak  to  or 
communicate  with  them,  nor  do  so  themselves, 
unlr'S'i  it  be  by  order  of  the  court,  or  to  ask  them 
whether  they  have  agreed  upon  a  verdict,  and 
to  return  them  into  court  when  they  have  so 
agreed,  or  wben  ordered  by  the  court." 

It  appears  from  the  record  that  all  that 
was  said  by  the  bailiff  to  the  jury  was  "by 
order  of  the  court"  and  in  the  presence  of 
the  judge.  Nothing  occurred  that  in  any 
way  tended    to    prejudice  the   substantlali 


rights  of  the  defradant,  and  it  was  clearly 
discretionary  with  the  tilal  judge  to  recall 
tbe  Jury  from  its  deliberations  to  give  addi- 
tional instructions  or  to  correct  the  instruc- 
tions already  given,  the  defendant  being 
present.  McClary  v.  Stull,  44  Neb.  175,  62 
N.  W.  501;  Davis  v.  State,  122  Ga.  564,  50 
S.  K  376;  Patterson  v.  SUte,  122  Ga.  587, 
50  S.  E.  480;  State  v.  Tripp,  113  Iowa,  698, 
84  N.  W.  646;  People  v.  Shuler,  142  Mich. 
161,  »8  N.  W.  986;  Hardesty  v.  State,  95 
Neb.  839,  146  N.  W.  1007. 

Where  such  additional  instructions  are 
given  in  the  absence  of  defendant's  counsel, 
tbe  trial  court  should  on  its  own  motion 
allow  an  exception  thereto  unless  the  addi- 
tional instruction  or  instructions  were  such 
as  had  theretofore  been  requested  by  defend- 
ant's coimsel.  It  appears  from  the  record 
in  this  case  that  the  additional  instruction 
here  given  was  requested  by  counsel  for  de- 
fendant during  the  course  of  the  trial,  and 
that  the  giving  of  same  is  not  alleged  to  be 
error. 

In  view  of  the  fact  Ihat  the  appellant  was 
convicted  of  the  crime  of  murder,  based  to 
a  large  extent  on  the  testimony  of  the  ac- 
complices, we  have  carefully  examined  this 
record  for  prejudicial  errors,  and  were  the 
court  convinced  that  such  errors  existed,  this 
judgment  of  conviction  would  be  reversed. 

After  a  careful  and  full  consideration  of 
the  record  however,  we  are  convinced  that 
the  appellant  bad  a  fair  and  impartial  trial 
according  to  the  forms  of  law,  and  that  the 
errors  complained  of  and  presented  In  brief 
of  counsel  for  tbe  appellant  were  not  such  as 
would  authorize  this  court  to  reverse  the 
judgment. 

For  the  reasons  given  in  this  opinion,  the 
judgment  of  the  district  court  of  Pottawa- 
tomie county  is  aflirmed. 

DOTI/E,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


HORN  V.  STATE.     (No.  A-2486.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 
6,  1917.) 

(SuUoitt*  &V  the  Court.) 

1.  Cbiuinal  Law  <8=>737(1),  1159(3)— Appeal 
— QuKsnoN  FOR  Jury. 

In  the  trial  of  a  criminal  case,  questions  of 
fact  involving  the  guilt  or  innocence  of  the  ac- 
cused are  always  for  the  jury,  and  when  on 
appeal  the  record  discloses  facts  which  would 
have  been  sufficient  either  to  warrant  a  ver- 
dict of  acquittal  or  to  support  a  verdict  of  guil- 
ty, the  finding  of  the  jury  will  not  be  disturbed. 
In  such  cases  (mly  errors  of  law  will  be  reviewed. 
[Ed.  Note.— Foi'  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ii  1703,  1704,  3076.] 

2.  Cmminal  Law  ^=829(2)  —  Tbial  —  Re- 
QiTESTBD  Instructions  —  Given  Instruc- 
tions. 

When  the  instructions  of  the  court  pr(9erly 
submit  all  the  issues  in  the   case  fairly   and 
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impartially,  it  is  not  neceesary  to  submit  addi- 
tional requested  instructions  emphasizing  some 
reculiar  phase  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  2011.] 

8.  Obiminai,  Law  «=aS54(2)— Tbial— KBasiNO 

JUBT  TOQETHER. 

In  a  capital  case,  the  jury  should  always  be 
placed  in  charge  of  a  sworn  bailiff  and  kept  to- 
gether, upon  the  reasonable  request  of  coun- 
sel for  either  the  state  or  the  detendant.  It  is 
discretionary  with  the  court,  however,  to  per- 
mit the  jury  to  separate  at  any  time  before  the 
cause  is  finally  submitted  when  no  such  request 
is  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2040.] 

4.  JUBY  *=>100—DisQrALinoATiow— Expres- 
sion OF  Opinion— Statute. 

(a)  Section  5861,  Bevised  Statutes,  provides 
that  "no  person  shall  be  disqualified  as  a  juror 
by  reason  of  having  formed  or  expressed  an 
opinion  upon  the  matter  or  cause  to  be  sub- 
mitted to  such  jury,  founded  upon  rumor,  state- 
ments in  public  journals,  or  common  notoriety, 
provided  it  appears  to  the  court,  upon  his  dec- 
laration, under  oath  or  otherwise,  that  he  can 
and  will,  notwithstanding  such  opinion,  act 
impartially  and  fairly  upon  the  matters  to  be 
submitted  to  him." 

'  (b)  Following  the  rule  provided  in  this  sec- 
tion, the  testimony  of  the  witnesses  examined 
and  the  ruling  of  the  court  admitting  them  to 
the  panel  upheld,  upon  the  ground  that  they 
were  duly  qualified  under  the  law  to  sit  in  the 
instant  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  II  406,  449-457.] 

5.  Cask  DisriNomsHED. 

The  doctrine  in  Turner  v.  State,  4  OkL  Cr. 
165,  111  Pac.  »88,  Scribner  v.  State,  3  Okl.  Cr. 
606,  108  Pac.  422,  35  L.  R.  A.  (N.  S.)  985,  and 
Tegoler  v.  State,  9  Okl.  Cr.  149,  130  Pac.  1164, 
distinguished  from  the  doctrine  in  Gentry  v. 
State,  11  Okl.  Cr.  355,  146  Pac.  719,  followed 
in  the  case  at  bar. 

Appeal  from  District  Court,  Sequoyah 
County;  John  H.  Pltchford,  Judge. 

Lafayette  R.  Horn  was  convicted  of  man- 
slaughter In  the  first  degree,  and  he  brings 
error.    Affirmed. 

Frye  &  Frye,  of  SalUsaw,  and  W.  A.  Car- 
Ille,  of  Vlan,  for  plaintiBf  in  error.  R.  Mc^ 
MUlan,  Asst  Atty.  Oen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Lafayette  R.  Horn,  was  tried  at  the  Decem- 
ber, 1914,  term  of  the  district  court  of  Se- 
quoyah county,  upon  an  information  charg- 
ing him  with  the  murder  of  Isaac  Christie, 
and  convicted  of  manslaughter  in  the  first 
degree.  His  punishment  was  fixed  at  im- 
prisonment in  the  state  penitentiary  for  a 
term  of  20  years. 

The  homicide  occurred  on  a  public  highway 
near  the  house  of  the  plaintiff  In  error  on 
the  13th  day  of  June,  1914.  It  appears  that 
there  had  been  111  feeling  existing  between 
the  plaintiff  in  error  and  the  deceased  for 
some  time.  The  plaintiff  in  error  admitted 
the  killing,  and  undertook  to  Justify  the  same 
on  the  ground  of  self-defense.  Proof  was 
introduced  on  behalf  of  the  state  tending  to 
show  that  the  deceased  was  shot  from  his 


borae  while  quietly  riding  down  the  public 
road  molesting  no  one;  that  the  plaintiff  in 
error  fired  on  deceased  out  of  a  desire  for 
revenge  and  without  provocation.  Proof  was 
c^ered  oa  behalf  of  the  defendant  In  error 
tending  to  show  that  the  deceased  bad  gone 
Into  the  field  where  the  plaintiff  in  error 
was  at  work  and  bad  run  him  out  of  the 
field  on  the  morning  of  the  homicide;  that 
he  was  passing  along  the  road,  and  upon  dis- 
covering plaintiff  in  error  between  his  house 
and  barn  got  off  his  horse  and  assaulted  him 
with  a  knife,  without  provocation.  Plalntllt 
in  error  also  offered  testimony  tending  to 
show  that  deceased  was  a  man  of  violent  and 
dangerous  disposition.  He  also  offered  tes- 
timony that  he,  the  plaintiff  in  error,  was  a 
peaceable,  law-abiding  citizen,  bearing  a  good 
reputation  as  an  upright  citizen  in  the  neigh- 
borhood in  which  he  lived.  Numerous  wit- 
nesses were  offered  on  both  propositions.  In 
rebuttal,  the  state  introduced  wltoesses  on 
each  proposition,  the  testimony  of  which 
tended  to  establish  the  fact  that  Christie  was 
a  peaceable,  law-abiding  man,  and  that  plain- 
tiff in  error  was  an  overbearing,  dangerous 
man,  and  bore  a  bad  reputation  for  being  a 
peaceable,  law-abiding  citizen  In  the  comma- 
nlty  In  which  he  lived. 

[1]  A  careful  consideration  of  the  evidence 
offered  by  each  side  discloses  clearly  that 
the  question  of  fact  was  solely  for  the  jnir. 
and  that  a  verdict  of  acquittal  could  not 
have  been  criticized  on  the  record  before  ns. 
The  verdict  of  guilty  was  equally  within  the 
province  of  the  Jury.  It  therefore  follows 
that  unless  there  is  substantial  error  of  law, 
no  relief  can  be  obtained  upon  appeal  to  this 
court 

[2]  The  first  assignment  of  error  urged  in 
the  brief  is  based  upon  the  proposition  that 
the  court  erred  in  refusing  to  give  the  fol- 
lowing requested  instructions: 

"You  are  further  instructed  that  where  the 
defendant,  without  fault  on  his  part,  at  his  own 
home  or  place,  is  attacked  by  the  deceased  in 
such  a  manner  or  under  such'  circumstances  as 
to  furnish  reasonable  grounds  for  apprehcndioK 
a-  design  to  take  his  life  or  to  do  him  some  great 
lK>dily  harm,  and  there  is  a  reasonable  ground 
for  believing  the  danger  imminent,  and  that 
such  design  will  be  accomidished,  and  the  de- 
fendant so  assaulted  has  reasoaable  grounds  to 
believe  and  does  believe  such  danger  is  imminent, 
he  may  oct  upon  appearances,  and  without  re- 
treating kill  the  deceased.  And  if  you  should 
BO  find  or  have  reasonable  doubt  therefor,  you 
should  resolve  that  doubt  in  favor  of  the  de- 
fendant and  acquit  him." 

In  lieu  of  this  Instruction,  the  court  gave 
the  following: 

"Gentlemen  of  the  jury,  you  are  further  in- 
structed that  where  the  evidence  shows  beyond  a 
reasonable  doubt  that  the  homicide  was  commit- 
ted by  the  defendant,  and  the  defendant  seeks  to 
avoid  the  responsibility  for  the  killing  on  the 
grounds  of  self-defense,  you  are  instructed  that 
the  defendant  had  a  right  to  act  in  his  own  nec- 
essary self-defense  upon  a  reasonable  apprehen- 
sion of  danger,  as  viewed  from  the  defendant's 
standpoint,  although  he  may  have  been  mis- 
taken as  to  the  actual  extent  of  the  danger. 
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leverthekss,  he  woaU  hare  a  right  to  protect 
lis     p«raoD  from  great  bodily  haim  or  injury 
^ven     to  taking  the  life  of  the  assailant,  if  it 
-easonably  appears  by  acts  or  by  words  coupled 
K-ith    the  acta  of  the  person  killed  that  it  was 
[V\e   purpoee  and  intent  of  auch  person  to  do  the 
je€en<1ant  great  bodily  harm  or  injury  as  the 
said    acts  or  surrounding  cireumstancea  would 
reasonably  appear,  whether  real  or  apparent,  to 
the    said  defei^ant  at  the  time  of  the  homicide. 
Therefore  if  yon  believe  from  the  evidence  that 
the   said  I>.  R.  Horn  intentionally  shot  and  kill- 
<h)    the  said  Isaac  Christie,  and  further  believe 
that   at  the  time  of  so  doing  the  deceased  was 
in    the  act  of  making  or  about  to  make  upon 
^im  an  attack,  which  from  the  manner  and  char- 
acter thereof,  together  with  the  weapons  used 
or   attempted  to  be  used,  if  any,  caused  the  de- 
feudant   to  have   a   reasonable   exptectation   or 
fear  of  death  or  serious  bodily  injury  at  the 
hands  of  deceased  as  viewed  from  the  defend- 
ant's standpoint  at  the  time  of  the  killing,  and 
acting    under   such    reasonable    expectation   or 
fear  of  death  or  serious  bodily  harm  he  inten- 
tionally shot  and  killed  the  said  Isaac  Christie, 
then  you  will  acquit  him,  or  if  there  is'  a  rea- 
sonable doubt  in  your  minds  thereof,  you  will 
resolve  that  doubt  in  his  favor  and  acquit  him." 

And  foltowed  the  same  by  instmction  No. 
15,  which  is  as  follows: 

"You  are  further  instructed  that  when  the 
taking  of  a  life  is  sought  to  be  justified  on  the 
grounds  of  self-defense  it  is  not  incumbent  upon 
the  accused  to  satisfy  the  jury  that  the  killing 
was  Justifiable,  but  if  the  evidence  on  that  ques- 
tion is  suffiaent  to  raise  a  reasonable  doubt  in 
the  minds  of  the  jury  as  to  whether  the  defend- 
ant was  justifiable,  then  the  defendant  is  en- 
titled to  an  acquittal,  and  you  should  so  say 
by  your  v«wdict. 

As  applied  to  the  facts  disclosed  by  the 
record,  these  Instructions  fully  cover  the  is- 
sues satunltted  In  the  case,  and  there  Is  no 
prejudicial  error  reasonably  apparent. 

[3]  The  next  assigmnent  urged  (In  the 
brief  is  based  upon  the  proposition  that  the 
court  permitted  the  Jury  to  separate  before 
they  had  been  dmpaneled  and  sworn  and  ac- 
cepted In  the  trial  of  the  case.  Section  5899, 
R.  Li.  1910,  provides: 

"The  jurors  sworn  to  try  an  indictment  or 
information,  may,  at  any  time  before  the  sub- 
mission of  the  cause  to  the  jury,  in  the  discre- 
tion of  the  court,  be  permitted  to  separate,  or  to 
be  kept  in  charge  of  proper  officers.  The  offi- 
cers must  be  sworn  to  keep  the  jurors  together 
until  the  next  meeting  of  the  court,  to  suffer 
no  person  to  speak  to  or  communicate  with 
them,  nor  to  do  so  themselves,  on  any  subject 
connected  with  the  trial,  and  to  return  them 
into  court  at  the  next  meeting  thereof." 

The  record  does  not  disclose  that  counsel 
for  the  plaintiff  In  error  asked  the  court  to 
put  the  Jury  In  charge  of  the  bailiff  at  all 
times;  nor  does  the  record  Indicate'  that 
counsel  made  any  complaint  to  the  court  at 
any  time  that  there  was  any  unfairness  like- 
ly to  result  to  the  plaintiff  In  error  on  ac- 
count of  the  separation  of  the  Jury  before  the 
cause  was  submitted.  They  simply  reserved 
an  exertion  to  the  order  of  the  court  per- 
mitting the  Jury  to  separate.  There  is  no 
doubt  hut  that  the  court  would  have  placed 
the  jury  in  charge  of  a  sworn  bailiff  and 
kept  them  together  if  counsel  had  suggested 
the  likelihood  of  any  prejudicial  results  to 
the  rights  of  his  client 


It  Is  the  duty  ot  oounsel  to  call  the  atten- 
tlcm  of  the  court  to  reasons  why  a  s^xira- 
tlon  should  not  be  permitted  If  there  Is  any 
reason  why  It  should  not  be  permitted.  Un- 
less this  is  done,  it  will  be  presumed  that 
the  trial  court  pr(^>erly  exercised  the  Judicial 
discretion  vested  in  him  as  provided  by  ex- 
plicit statutory  law.  Of  course  a  different 
state  of  the  case  would  be  presiented  should 
a  record  disdoae  conduct  on  the  part  of  any 
Juror,  any  witness,  or  any  Individual,  which 
is  calculated  to  Influoace  any  member  of  a 
panel  selected,  but  In  this  record  there  Is 
nothing  to  Indicate  that  anything  Irregular 
oocnrred,  and  no  complaint  on  this  score  was 
made,  onils  proposition  has  been  discussed 
In  this  Jurisdiction  In  many  cases.  Bllton  v. 
Territory,  1  Okl.  Or.  568,  99  Pac.  168;  Sam- 
ple V.  State,  3  Okl.  Cr.  482,  106  Pac.  557; 
Chance  v.  State,  5  Okl.  Cr.  194, 113  Pac.  996; 
Selstrom  v.  State,  7  Okl.  Cr.  345,  128  Pac. 
557;  Bums  v.  State,  8  Okl.  Cr.  664.  129  Pac. 
667;  Weatherholt  v.  State,  9  Okl.  Cr.  161, 
131  Pac.  185,  and  numerous  others. 

It  has  been  uniformly  hdd  by  this  court 
and  Its  predecessor  that  In  felony  cases  he- 
fore  a  case  Is  finally  submitted  it  is  within 
the  discretion  of  the  trial  court  to  permit  the 
Jury  to  separate.  There  is  no  doubt  but 
that  the  trial  court  should  exercise  sound 
Judicial  discretion  In  a  capital  case  by  grant- 
ing the  request  of  either  party  to  place  the 
Jury  in  charge  of  a  sworn  officer  during  the 
progress  of  the  trial.  This  must  be  done 
after  the  case  Is  submitted  to  the  Jury.  The 
presumption  ot  law  is  that  the  courts  and  the 
Juries  perform  their  duty  in  accordance  with 
the  oaths  whldi  they  have  taken,  and  that 
presumption  is  only  overcome  by  proof  to  the 
contrary.  It  Is  Incumbent  upon  the  defend- 
ant who  complains  of  the  separation  of  the 
Jury  before  the  case  is  finally  submitted  to 
aflSrmatlvely  establish  that  by  reason  of  the 
separation  he  was  denied  a  fair  and  Impartial 
trial;  that  his  elUbstantial  rights  were  preju- 
diced thereby.  In  the  case  at  bar  the  record 
Is  silent  on  this  point  It  Is  clear  that  the 
lawmaking  power  of  this  state  Intended  that 
the  mere  separation  of  the  Jury  during  the 
numerous  and  necessary  adjournments  inci- 
dental to  a  criminal  trial  should  not  result 
In  delaying  or  defeating  the  ends  of  Justice 
when  there  is  not  the  slightest  presumption 
or  even  probability,  that  injustice  resulted. 
The  statutes  above  set  forth  and  the  opinions 
of  this  court  construing  the  'same  amply  safe- 
guard the  purity  ot  Jury  trials.  When  the 
separation  of  a  Jury  is  objectionable,  counsel 
should  apply  to  the  court  for  an  order  plac- 
ing the  Jury  in  charge  of  a  bailiff  setting 
forth  valid  reasons  therefor,  and  If  the  or- 
der Is  denied,  the  question  arising  'thereon 
would  present  a  different  phase  from  that 
here  presented. 

[4]  The  only  other  error  assigned  which  Is 
entitled  to  consideration  is  based  upon  the 
proposition  that  the  court  erred  In  overgjllng 
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the  defendant's  challenge  for  cause  to  three 
lurorg  who  stated  In  their  voir  dire  exami- 
nation that  they  had  formed  opinions  as  to 
the  guilt  or  Innocence  of  the  defendant  from 
reading  newspapers  and  from  common  rumor. 
It  appears  that  the  Jurors  In  question  had 
heard  the  case  discussed,  and  that  they  had 
read  newspaper  accounts  of  the  homicide; 
that  they  had  not  discussed  the  case  with 
any  one  known  to  he  a  witness;  that  from 
the  time  they  heard  of  the  purported  facts  up 
to  the  time  they  were  examined  on  their  yolr 
dire  that  they  bad  entertained  an  opinion  as 
to  the  guilt  or  innocence  of  the  defendant; 
that  the  information  they  got  was  all  rumor 
or  talk  of  the  community.  Each  one  said 
that  upon  hearing  the  testimony  he  could 
and  would  decide  the  cause  upon  Its  merits 
fairly  and  Impartially  without  regard  to  any 
opinion  that  he  may  have  previously  formed. 
Counsel  In  their-  examinations  fail  to  draw 
out  any  suggestions  that  the  jurors  bad  form- 
ed hostile  opinions  to  the  interests  of  their 
client,  or  that  any  of  them  maintained  at  the 
time  of  the  examination,  or  any  time  prior 
thereto,  any  ill  will  or  hostility  towards  him. 
There  Is  nothing  to  Indicate  by  word  or  sug- 
gestion of  any  character  the  leaning  of  any 
of  the  jurors  towards  the  side  of  the  state  or 
of  the  defense.  Section  5861,  Revised  Stat- 
utes, provides  as  follows: 

"In  a  challenge  for  implied  bias,  one  or  more 
of  the  causes  stated  in  the  second  preceding 
section  must  be  alleged.  In  a  challenge  for 
actual  bias,  the  cause  stated  in  the  second  sub- 
division of  the  third  preceding  section  must  be 
alleged;  but  no  person  sliall  be  disqualified  as 
a  juror  by  reason  of  having  formed  or  expressed 
an  opinion  upon  the  matter  or  cause  to  be  sub- 
mitted to  such  jury,  founded  upon  rumor,  state- 
ments in  public  journals,  or  common  notoriety, 
{>rovidcd  it  appears  to  the  court,  upon  his  dec- 
aration,  under  oath  or  otherwise,  that  he  can 
and  will,  notwithstanding  such  opinion,  act  im- 
I>artiBlIy  and  fairly  upon  the  matters  to  be 
submitted  to  him.  The  challenge  may  be  oral, 
but  must  be  entered  upon  the  minutes  of  the 
court." 

This  statute  exists  in  New  York,  Califor- 
nia, and  a  number  of  other  states..  It  has 
been  considered  and  construed  In  all  of  these 
states,  as  well  as  our  own,  in  a  long  line  of 
decisions.  As  far  back  as  the  Bradford  Case 
in  2  Okl.  230,  37  Pac.  1062,  the  Supreme 
Court  of  Oklahoma  Territory,  discussing  this 
provision,  said: 

"Under  this  section  the  court  must  be  satisfied 
that  the  juror  will  act  fairly  and  impartially, 
and  in  passing  upon  this  question  he  must  act  ju- 
dicially on  the  facts  before  him,  and  the  conduct 
and  appearance  of  the  juror;  bis  manner  and 
apparent  candor  or  Impartiality  are  all  to  be  con- 
sidered by  tlie  court  together  with  his  actions 
in  determining  his  fitness  as  a  juror.  •  *  • 
A  very  large  discretion  is  vested  in  the  court 
in  determining  the  competency  and  qualifications 
of  jurors,  and  its  action  should  never  be  dis- 
turbed by  an  appellate  court,  unless  an  abuse 
of  such  discretion  Is  clearly  apparent." 

In  Huntley  t.  Territory,  7  Okl.  66,  64  Pac. 
316,  tbe  same  statute  was  considered  by  the 
territorial  courts  and  in  the  oi>ii]lon  it  is 
said: 


"The  information  and  expresaioB  of  an  (pinion 
is  not  alone  the  test  of  a  jurov's  competency,  but 
the  nature  of  the  opinion  may  be  inqaired  into, 
and,  if  found  to  be  onljr  a  transitory  inclination 
of  mind,  it  is  not  a  disqualifying  opinion.  To 
work  a  disqualification,  there  mnat  be  an  abid- 
ing bias  in  the  mind,  caused  by  substantial  facts 
in  the  case,  in  the  existence  of  which  the  juror 
believes ;  an  opinion  npon  the  merits  of  tlie 
case  upon  the  guilt  or  innocence  (rf  the  accused 
of  the  charge  laid  in  the  indictment,  upon  the 
evidence  substantially  as  expected  to  be  pre- 
sented on  trial." 

This  court  in  the  case  of  Johnson  t.  State, 
1  Okl.  Cr.  344,  97  Pac.  1068,  18  Ann.  Cas. 
300,  considered  the  same  provision,  and  in 
that  opinion  said: 

"The  trial  court  should  resolve  all  doubts  upon 
this  matter  in  favor  of  the  defendant  Vpon 
the  other  hand,  when  no  personal,  class,  or  race 
bias  or  prejudice  appears  to  exist  in  the  mind 
of  the  juror  against  the  defendant,  but  it  does 
appear  that  from  rumor,  or  reading  the  public 
press,  or  from  notoriety,  the  juror  has  an  opin- 
ion as  to  the  guilt  of  the  defendant,  but  that 
such  opinion  will  not  combat  the  testimony  or 
resist  its  force,  and  the  court  is  satisfied  that 
the  juror  can  and  will  lay  this  opinion  aside, 
and  base  his  verdict  alone  upon  the  testimony 
of  the  witnesses  and  the  instructions  of  the 
court,  then  the  juror  is  competent.  To  our 
minds  this  is  the  only  rational  construction 
which  can  be  placed  upon  our  statute." 

In  Jones  v.  State,  8  Okl.  Cr.  582,  129  Pac. 
449,  we  discussed  the  same  proposition,  and 
among  other  things  said':  * 

"Two  of  the  jurors,  when  examined  on  their 
void  dire,  did  state  that  they  had  received  im- 
pressions about  the  case  from  what  they  had 
heard,  but  that  they  had  not  talked  to  any  wit- 
nesses In  the  case;  that  what  they  had  heard 
was  a  mere  matter  of  rumor  and  would  not  in 
any  manner  influence  them  in  considering  the 
evidence;  that  they  could  and  would,  if  taken  on 
the  jury,  disregard  all  such  impressions  and  be 
governed  alone  by  the  testimony  of  the  witness- 
es and  the  charge  of  the  court  in  making  up 
their  verdict  Before  a  juror  is  disqualified  on 
account  of  impressions  he  may  have  with  refer- 
ence to  a  case,  it  must  appear  that  he  has  such 
an  opinion  as  will  combat  the  evidence  and  re- 
sist Its  force." 

In  Gentry  v.  State,  11  OkL  Cr.  35S,  146 
Pac.  719,  the  same  provision  was  considered, 
and  in  that  opinion  we  said: 

"Under  our  statute,  the  mere  expression  of  an 
opinion  by  a  juror  in  common  conversation,  with- 
out anything  to  show  ill  will,  hostility,  or  t 
fixed  determination  of  belief,  is  not  a  l«al 
ground  of  challenge  for  cause.  In  order  to  dis- 
qualify the  juror  there  must  be  'the  existence  of 
a  state  of  mind  on  the  part  of  the  juror,  in 
reference  to  the  case,  or  to  either  party,  which 
satisfies  the  court,  in  the  exercise  of  a  sound 
discretion,  that  he  cannot  try  the  issue  im- 
partially, without  prejudice  to  the  substantial 
rights  of  the  party  challenging.'  Sectiim  5858, 
Rev.  L.  T%e  issue  raised  upon  a  cballenKe 
for  cause  to  a  juror  in  a  criminal  case,  on  the 
ground  that  he  bad  formed  an  opinion  founded 
upon  rumor,  statements  in  public  journals,  or 
common  notoriety,  and  upon  which  he  has  ex- 
pressed an  opinion,  is  one  of  mixed  law  and 
fact ;  and  the  finding  of  the  trial  court  apoo 
the  issue  ought  not  to  be  set  aside  by  a  review- 
ing court,  unless  it  appears  that  upon  the  evi- 
dence the  trial  court  onght  to  have  found  thst 
the  juror  had  formed  such  an  opinion  that  he 
could  not  In  law  be  deemed  impartial.  Ex  parte 
Spies,  123  U.  S.  i;51  [8  Sup.  Ct,  21.  22.  31  L 
r-d.  80] ;  Holt  V.  U.  S.,  218  U,  S.  245  [31  Sun. 
Ct.  2,  51  L.  Ed.  1021,  20  inn.  Oas.  US81. 
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•         *    •    The  increased    farilitles,    through   the 
or^ess,  of  si^eading  stories  of  crime,  as  items  of 
u  e'ws,  especigJly  among  the  more  intelligent  dasa- 
«>«*,     makes  it  difficult  to  lay  down  a  fixed  rule 
'^^'■liieh    would    disqualify    persons    who    formed 
■cl»«rfr  opinions  from  newspaper  reports,  or  com- 
Daon  report  and  rumor,  unless  it  be  of  that  chaP- 
nc^ter    which    impairs    the    impartiality    of    the 
jxiror  by  ejigendering  a  bias  or  prejudice  wliich 
is    fixed,  and  would  require  evidence  to  remove. 
C7ztder  the  provisions  of  the  statute  the  comper 
toncy  of  the  juror  is  a  question  of  fact  to  be 
'le-termined  by  the  court     Before  the  court  can 
Ro    determine,  it  must  be  shown  by  an  examtna- 
trion  of  the  juror,  upon  his  voir  dire,  not  only 
t.li.at  his  opinion  was  formed  solely  in  tlie  manner 
sfated,  but,  in  addition  to  this,  the  juror  must 
R-vwear  unequivocallj;  that  he  feels  able,  notwith- 
slsuiding  such   opinion,  to  render  an  impartial 
■verdict  upon  the  law  and  the  evidence.    *    *  _  * 
.A.Z1   examination  of  the  testimony  of  these  ju- 
x-ors,  given  on  voir  dire,  shows  conclusively  that 
the  opinions  which  they  formed,  and  that  one  ju- 
rox-  says  he  may  have  expressed,  were  founded 
upon  the  reports  which  they  bad  read  in  the 
newspapers.    Intelligent  men  take  newspaper  ac- 
«-oiints  as  current  news,  liable  to  qualification,  ex- 
planation, or  contradiction,  and,  when  qualified, 
escplained,   or   contradicted,   they   change   their 
opinions  or  belief  accordingly  as  a  matter  of 
eourse.    The  opinions  of  the  jurors  here  were 
such  opinions  merely  as  intelligent  men  almost 
irresistibly   form   from   reading   newspaper  ac- 
counts of  crime,  relying  upon  the  truthfulness  of 
t:be  published  accounts,  which  are  always  subject 
to  be  changed  and  altered  by  contradictory  ac- 
counts.    Such  opinions  rarely  disqualify  intcUi- 
eent  men  from  fairly  considering  the  evidence 
Riven  at  a  trial  and  rendering  an  impartial  vep- 
<tict  thereon  when  called  upon  to  act  as  jurors. 
Xine-tenths  of  lie  intelligent  taxpayers  of  the 
county,  where  a  homicide  has  taken  place,  and 
tbe  facts  and  the  circumstances  attending  it  have 
been  published  in  the  newspapers,  would  be  dis- 
qualified as  jurors,  if  the  objections  raised  in 
this  case  were  well  founded.    All  of  them  would 
r«ad  the  accounts  or  hear  the  facts  detailed  by 
some  one  who  had  read  them,  and  most  of  them 
would  form  just  such  opinions,  or  get  just  such 
impressions  as  the  jurors  had  in  this  case." 

[8]  Counsel  for  plalntlfT  In  error  rely  on 
the  eases  of  Turner  v.  State,  4  Okl.  Cr.  166, 
111  Pae.  988,  Scrlbner  v.  State,  3  Okl.  C3r. 
e05,  108  Pac.  422,  35  L.  R.  A.  (N.  S.)  985, 
and  Tegeler  v.  State,  9  Okl.  Cr.  149,  130 
Pac.  1164.  The  proposition  presented  by 
the  case  at  bar  is  not  Identical  with  that 
determined  in  these  cases.  The  latter  three 
were  reversed  because  certain  Jurors  were 
retained  over  tbe  objection  of  the  defendant 

In  the  Turner  Case,  Juror  Blackburn  said 
that  he  had  no  reason  to  doubt  the  newspa- 
per accounts  that  be  bad  read,  that  he  be- 
lieved that  account  true,  and  that  in  bis  opin- 
ion the  deceased  yf&a  murdered,  and  that  he 
believed  the  defendant  was  guilty.  In  the 
case  at  bar  no  such  statement  was  made  by 
any  Juror.  If  there  bad  been,  this  cause 
would  be  reversed.  In  the  ScrltHier  Case, 
Juror  McElnney  stated  that  he  could  not 
give  the  defendant  the  same  fair  trial  that 
he  could  have  given  If  he  bad  not  heard  of 
tbe  case.  No  such  statement  as  this  was 
made  by  any  of  the  jurors  Impaneled  In  the 
case  at  bar.  They  all  said  that  they  could 
give  a  fair  and  Impartial  trial,  and  would 


do  so.  In  tbe  Tegeler  Case,  Juror  Johns, 
who  acted  as  foreman  of  the  jury  that  con- 
victed Tegeler,  stated  to  the  court  that  he 
had  formed  an  opinion  as  to  the  guilt  of 
Tegeler;  that  he  was  present  in  the  court- 
room at  a  former  trial  of  tbe  case  and  heard 
testimony  Introduced  at  that  trial ;  that  he 
probably  had  talked  to  some  of  tbe  witnesses 
In  the  case;  that  he  bad  talked  to  other 
parties  who  had  detailed  the  evidence,  and 
that  he  had  read  detailed  accounts  of  the 
homicide  and  of  the  testimony  as  published 
In  Oklahoma  City  newspapers;  that  at  the 
time  of  his  examination  he  stood  on  one  side 
of  the  case,  and  that  he  had  In  bis  mind  a 
fixed  opinion  as  to  the  gnllt  of  Tegeler  and 
that  It  would  take  strong  evidence  to  re- 
move It.  When  asked  as  to  whether  be  had 
any  doubt  about  that,  he  emphatically  re- 
plied, "None  In  the  world."  The  record  In 
that  case  further  shows  that  the  (pinion  of 
this  Juror  was  that  Tegeler  was  guilty.  In 
the  case  at  bar  there  is  no  testimony  that 
even  approaches  these  conditions.  The  doc- 
trine of  these  latter  opinions  is  Just  as  sound 
and  Is  Just  as  permanently  fixed  In  the  Ju- 
risprudence of  this  state  as  tbe  doctrine  In 
the  Bradford  Case,  followed  down  to  and 
Including  the  Gentry  Case. 

Finding  no  error  In  the  record  prejudicial 
to  the  substantial  rights  of  the  plaintiff  In 
error,  tbe  Judgment  of  the  trial  court  Is  af- 
firmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


IRETON  et  al.  v.  IDAHO  IRR.  CO.,  Limited. 

(Supreme  Court  of  Idaba    April  3,  1917.) 
Waters  and  Wateb  Coubses  «=»253— Wa- 

TEK    KIGHT— LiIESr— PKIORITT   OP    MOBTOAOE. 

Where  a  Carey  Act  construction  company 
enters  into  a  contract  with  a  desert  land  entry- 
mnn,  whereby  it  furnishes  water  to  him  which 
is  based  upon,  and  the  riglit  to  the  use  of  which 
becomes  appurtoiant  to,  the  land,  and  iaaaes  to 
him  shares  of  stock  in  an  operating  company, 
which  it  is  intended  riiall  ultimately  oecome  the 
owner  of  the  irrigation  system,  and  retains  pos- 
session of  the  ^ares  as  security  for  the  pay- 
ments to  be  made  therefor,  but  does  not  record 
the  contract,  and  the  entryman  afterwards 
mortgages  the  land  to  a  third  party,  who,  with- 
out actual  notice  of  any  Uen  or  daim  of  the 
construction  company,  acquires  such  mortgage 
and  records  it,  the  lien  created  by  the  mortgage 
attaches  to  the  water  right  and  to  the  shares 
of  aback  and  is  superior  to  the  Uen  or  <laim  <i£ 
the  ooostruction  company. 

Appeal  from  District  Court,  Gooding  Coun- 
ty;   James  R.  Botbwell,  Judge. 

Action  to  foreclose  a  real  estate  mort- 
gage by  Samuel  Ireton  and  another  against 
tbe  Idaho  Irrigation  Company,  Limited. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 
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Oppenhelm  ft  Hodgln,  of  Bolae,  and  Long- 
ley  &  Walters,  of  Twin  Falls,  for  appellant. 
Richards  ft  Haga,  Marvin  C.  Hix,  and  Mo- 
Keen  F.  Morrow,  all  of  Boise,  for  reqpond- 
ents. 

MORGAN,  J.  On  December  21, 1911,  Rob- 
ert Lansdon  and  bis  wife  executed  and  deliv- 
ered their  promissory  note  for  $2,000  to  Boise 
Title  ft  Trust  Company,  and  on  the  same 
day,  to  secure  the  payment  thereof,  executed 
and  delivered  to  Chat  company  a  mortgage 
upon  160  acres  of  land  in  Gooding  county, 
together  with  any  and  all  water  rights  owned 
by  the  mortgagors  or  belonging  to  or  connect- 
ed with  the  premises.  The  mortgage  was  du- 
ly recorded  on  January  8,  1912,  and  on 
March  13th  of  that  year,  and  prior  to  the 
maturity  of  the  note,  was  sold  and  assigned, 
together  with  the  indebtedne«  thereby  se- 
cured, to  reqwndents  who  have  commenced 
this  action  to  foreclose  It. 

Appellant,  a  Oarey  Act  construction  com- 
pany, entered  into  a  contract  with  the  state 
of  Idaho  to  construct  an  irrigation  system  in 
the  counties  of  Blaine  and  Lincoln,  ont  of  a 
portion  of  which  latter  county  the  county  of 
Gooding  has  been  created,  for  the  purpose 
of  watering  lands  entered  under  the  Carey 
Act  (Act  Cong.  Aug.  18,  1894,  c.  301,  ^  4,  28 
Stat  422  [U.  S.  C<Mnp.  St  1916,  |  4685]).  The 
contract  provided  that  am>enant  should  sell 
to  entrymen  water  rights  and  shares  of  stock 
in  the  Big  Wood  River  Reservoir  &  Canal 
Company,  limited,  a  corporation  to  be  form- 
ed by  it  In  order  to  facilitate  the  transfer  of 
the  ownership  and  control  of  the  system  to 
purchasers  of  water  rights  and  for  their  con- 
venience, when  they  shall  have  acquired  the 
system,  in  its  management  and  control  and 
in  the  distribution  of  water  therefrom  to 
their  lands  according  to  their  respective  in- 
terests. The  stiares  were  to  represent  a  pro- 
portionate interest  in  the  irrigation  works, 
one  share  to  be  issued  for  each  acre  of  land 
to  be  Irrigated.  The  land  in  question  was 
not  Carey  Act  land,  but  was  acquired  by 
Lansdon  under  the  desert  land  laws  of  the 
United  States  and  Is  adjacent  to  the  Carey 
Act  segregation  of  appellant  and  capaUe  of 
being  irrigated  only  by  Its  system. 

On  April  1,  1910,  appellant  and  Lansdon 
entered  into  a  written  agreement  whereby 
the  latter  purchased  a  certain  number  of 
shares  in  the  canal  company,  each  share  en- 
titling him  to  one-eightieth  cubic  foot  of  wa- 
ter per  second  and  a  proportionate  interest 
In  the  system.  The  contract  provided  that 
in  case  of  default  In  the  payment  of  any  in- 
stallment of  the  purchase  price  appellant 
might,  at  its  option,  declare  all  payments 
due,  enforce  any  lien  It  might  have  npon  the 
water  right  and  land,  or  proceed  to  enforce 
any  remedy  given  it  by  law.  Lansdon  and 
wife,  by  the  terms  of  the  contract  which  was 
recorded  on  June  28,  1913,  were  to  transfer, 
and  did  transfer,  the  stock  to  appellant  as 


security  for  the  payments  to  be  made.  In 
settlement  of  the  first  payment  due  tlie  entry- 
man  gave  his  promissory  note  to  appellant; 
he  defaulted  in  the  snbeequent  payments. 

Neither  respondents  nor  the  Boise  Title  ft 
Trust  Company,  at  the  time  they  respective- 
Jy  acquired  the  mortgage,  or  at  any  time 
prior  thereto,  had  actual  notice  of  any  lien 
of  appelant  by  reason  of  tbe  entryman'g 
contract,  and,  as  above  stated,  the  mortgage 
was  made  and  recorded  long  prior  to  the 
date  of  recording  the  contract 

Water  was  delivered  to  and  applied  to  a 
beneficial  use  upon  the  land  during  1911,  and 
the  right  to  the  use  of  water  therefor  from 
the  system  of  appellant  has  never  l)een  aban- 
doned. Lansdon  made  final  proof  on  De- 
cember 12,  1911,  and  evidence  of  the  wa- 
ter right,  consisting  of  the  contract  betweeu 
himself  and  appellant,  formed  part  of  the 
proof.  Final  certificate  issued  January  6, 
1912,  and  patent  July  6,  1914.  The  irriga- 
tion  system  has  been  practically  completed, 
but  Is  not  yet  accepted  by  the  state,  nor 
have  the  works  been  turned  over  to  the  op- 
erating company. 

The  court  rendered  Judgment  in  favor  of 
respondents,  decreeing  that  the  lands,  water 
right,  and  shares  of  stock  be  sold,  and  the 
proceeds  applied,  first  to  the  payment  of  the 
costs  of  sale ;  second,  to  the  payment  of  the 
claim  of  respondents ;  and,  third,  to  the  pay- 
ment of  the  claims  of  appellant  for  the  pur- 
chase price  of  the  water  right  This  appeal 
is  from  the  Judgment. 

The  only  issue  presented  In  this  case  Is  as 
to  the  relative  priority  of  the  liens  of  the  ap- 
pellant and  respondents  upon  the  water  ri^t 
in  question;  It  having  been  conceded  by  ap- 
pellant that  whatever  lien  It  has  upon  the 
land,  by  virtue  of  Its  contract  Is  subsequent 
to  tJie  mortgage.  It  is  contended  by  re- 
spondents, and  denied  by  appellant,  that  the 
water  right  is  real  property,  appurtenant  to 
the  land,  and  was  conveyed  by  the  mortgage. 

Section  3006,  Rev.  Codes,  includes  water 
rights  withlif  the  definition  of  real  property. 
Such  rights  are  appurtenant  to  the  land  to 
which  the  water  represented  thereby  has 
been  beneficially  applied.  Section  4,  art.  15, 
CAustitutlon ;  section  3240,  Rev.  Codes :  Hall 
V.  Blackman,  8  Idaho,  272,  68  Pac.  19 ;  Tay- 
lor y.  Hulett,  15  Idaho,  265,  97  Pac.  37,  19 
L.  R.  A.  (N.  S.)  535;  Russell  v.  Irish.  20 
Idaho,  194,  118  Pac.  601 ;  Paddock  r.  Clark, 
22  Idaho,  498,  126  Pac.  1053.  Furthermore, 
by  the  terms  of  the  contract  between  the 
state  and  appellant,  and  of  that  between  ap- 
pellant and  Lansdon,  the  water  right  was 
dedicated,  and  made  appurtenant  to  the  land 
involved  herein  and  none  other. 

Section  1629,  Rev.  Codes,  being  a  part  of 
the  chapter  of  the  Idaho  law  whereby  the 
conditions  of  the  Carey  Act  are  accepted, 
provides  that  any  person,  company,  or  asso- 
ciation, furnishing  water  for  a  tract  of  land 
sbaU  have  a  prior  lien  upon  the  water  right 
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and  land  for  all  deferred  payments  for  tbe 
same  and  that  the  contract  for  the  water 
right,  apon  which  the  Hen  Is  founded,  shall 
be  recorded  in  the  office  Of  the  recorder  of 
the  county  where  the  land  Is  situated.  While 
the  land  Involved  here  was  not  a  Carey  Act 
entry,  bnt  was  acquired  under  the  desert 
land  laws  of  the  United  States,  the  contract 
between  appellant  and  Ijansdon,  the  entry- 
man,  provided: 

"Q%at  the  purchaser  has  made  application 
to  the  CMDpany  to  purchase  upon  the  terms  bere- 
iuafter  set  forth,  diares  in  the  Bi^  Wood  River 
Reservoir  &  Canal  Company,  Ijimited,  upon 
the  same  terms  and  conditions,  as  near  as  may 
be,  as  purchasers  of  water  rights  under  the 
Carey  Act." 

lu  that  contract  it  was  provided  that  Lans- 
don  and  his  wife,  for  and  in  consideration  of 
the  premises  and  of  the  agreements  and 
covenants  of  appellant,  and  as  security  only, 
by  way  of  mortgage,  for  the  payment,  when 
due,  of  tbe  sums  agreed  to  be  paid  for  the 
water  rights,  did  grant,' bargain,  sell,  convey, 
assign,  transfer,  and  set  over  unto  appellant, 
its  successors  and  assigns,  all  their  right, 
title,  and  Interest  in  and  to  tbe  lands  and 
premises  described  In  the  contract,  and  Lans- 
don  also  agreed  that,  to  further  secure  said 
payment,  the  shares  of  stock  purchased  In 
the  Big  Wood  River  Reservoir  &  Canal  Com- 
pany, Limited,  should  be  and  they  were  tl>ere- 
by  assigned  and  transferred  to  appellant 

It  Is  apparent  that  under  the  terms  of  this 
contract  appellant  is  in  no  better  position 
than  it  would  have  been,  had  the  land  been 
embraced  within  a  Carey  Act  entry.  By  the 
terms  of  this  contract  the  laud,  so  far  as  it 
could  be,  and  the  water  rights  and  certifi- 
cates of  stock,  were  conveyed,  or  agreed  to 
be  conveyed,  by  way  of  mortgage,  to  secure 
tbe  payment  of  tbe  sums  due  to  appellant 
from  Lansdon,  which  makes  tbe  provisions  of 
section  3160,  Rev.  Codes,  applicable  to  it,  as 
follows : 

"Every  conveyance  of  real  property  other  than 
a  leas^  for  a  term  not  exceeding  one  year,  is 
void  88  against  any  subsequent  purchaser  or 
mortgagee  of  the  same  property,  or  any  i>art 
thereof,  in  good  faith  and  for  a  valuable  consid- 
eration,    whose    conveyance    is    first    duly    re- 

COTd<!d." 

Section  3161  defines  tbe  term  "conveyance" 
to  mean: 

"Every  instrument  in  writing  by  which  any  es- 
tate or  interest  in  real  propertv  is  created, 
■lienateti,  mortgaged  or  incumbered,  or  by  which 
the  title  to  any  real  property  may  be  affected, 
except  willa" 

At  tbe  time  the  mortgage  was  given  there 
was  nothing  on  record  In  tbe  office  of  tbe 
county  recorder  Indicating  that  there  was 
any  lien  whatever  either  upon  tbe  land  mort- 
gaged or  upon  tbe  water  right  appurtenant, 
thereto,  and  the  record  of  the  case  does  not 
disclose  that  either  the  mortgagee  or  re- 
spondents bad  knowledge  of  any  fact,  which 
would  lead  a  prudent  person  to  a  discovery 
of  tbe  claims  of  appellant 
164  P. 


Tbe  fact  that  final  proof  was  accepted  was 
an  indication  that  the  entryman  bad  obtain- 
ed a  water  right  which  be  could  mortgage, 
for,  under  the  provisions  of  tbe  United  States 
statutes  relating  to  desert  land  entries,  the 
government  would  not  issue  Its  patent  until 
proof  was  made  that  a  water  right  bad  been 
acquired  by  tbe  entryman  by  purchase  or 
otherwise.  This  fact  and  tbe  fact  that  the 
mortgagor  was  actually  using  the  water  was 
sufficient.  In  tbe  absence  of  a  record  or  oth- 
er lnfonnatl<m  to  tbe  contrary,  to  invite  the 
conclusion  that  tbe  entryman,  who  bad  ac- 
quired title  to  the  land,  also  bad  title  to  tbe 
water  right  appurtenant  thereto. 

Appellant  sold  tbls  water  right  and  per- 
mitted It  to  be  applied  to  a  benefldal  use  up- 
on, and  to  become  appurtenant  to,  ,tbe  land 
in  question.  It  failed  and  neglected  to  give 
notice  of  Its  dalm  to  security,  as  by  law  pro- 
vided, and  cannot  be  heard  to  complain  that 
the  law  recognizes  as  prior  and  superior  tbe 
lien  of  an  Innocent  mortgagee  whose  convey- 
ance, thougb  subsequent  in  point  of  date  of 
execution.  Is  first  recorded. 

It  Is  contended  by  appellant  that  tbe  shares 
of  stock  in  tbe  operating  company  are  per- 
sonal property,  and  that  the  water  right  pass- 
ed by  assignment  of  them,  and  did  not  be- 
come subject  to  tbe  mortgage  on  the  land. 
While  shares  of  stock  In  an  ordinary  cor- 
poration, organized  for  profit  are  personal 
property  (section  2747,  Rev.  Codes;  State  v. 
Dunlap,  28  Idabo,  784,  and  cases  therein  cit- 
ed on  page  802,  166  Pac.  1141),  and  wbll,; 
this  court  has  held  shares  In  an  Irrigntlon 
company  to  be  personal  property  (Watson  v. 
Molden,  10  Idaho,  570,  79  Pac.  603)  tbe  fact 
must  not  be  lost  sight  of  that  a  water  right 
Is,  as  heretofore  shown,  real  estate,  and  that 
In  case  of  a  mutual  Irrigation  company,  not 
organized  for  profit,  but  for  tbe  convenience 
of  its  memt)ers  In  tbe  management  of  the 
irrigation  system  and  in  tbe  distribution  to 
them  of  water  for  Use  upon  their  lands  in 
proportion  to  their  respective  Interests,  own- 
ership of  shares  of  stock  in  the  corporation 
is  but  incidental  to  ownership  of  a  water 
right  Such  shares  are  muniments  of  title 
to  tbe  water  right,  are  inseparable  from  It 
and  ownership  of  tbem  passes  with  tbe  title 
which  they  evidence.  In  re  Thomas'  Estate, 
147  Cal.  236,  81  Pac.  639;  Berg  v.  Yakima 
Valley  Canal  Co.,  83  Wash.  451,  145  Paa 
619,  li.  R.  A.  1915D,  292. 

It  follows  that  since  respondents'  mort- 
gage is  a  prior  lien  upon  tbe  land  and  upon 
tbe  water  right  appurtenant  tbereto,  their 
claim  to  tbe  shares  of  sto<A,  which  evidence 
tbat  water  right,  is  superior  to  that  of  appel- 
lant 

The  Judgment  appealed  from  is  affirmed. 
Costs  are  awarded  to  respondents. 


BUDGE,  C.  3.,  and  RICE,  J.,  concur. 
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STATE  T.  LUNDHIGH. 
(Supreme  Court  of  Idaho.    AprU  30,  1917.) 

1.  Homicide    «s»127— Murdes— Sufficienct 
OF  Infobuatiom. 

An  information  the  chargfing  part  of  which 
is  in  the  following  language,  to  wit:  T%at  the 
defendant  "did  then  and  there  willfully,  unlaw- 
fully, feloniously,  and  with  malice  aforethought 
kill  and  murder  one  ICvangelos  Fappaa,  a  hu- 
man being" — ^is  sufficient  to  charge  the  crime  of 
murder. 

[Kd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  192-194.] 

2.  Homicide   <^»200— Witnesses   «=>37(5)— 
Evidence— Dyino  Declarations. 

Held,  that  the  dying  declaration  of  the  de- 
ceased in  this  case  was  properly  admitted  in  evi- 
dence. 

[£>d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  425-427;  Witnesses,  Cent.  Dig. 
185.] 

3.  Cbiminai.  Law  «s>1129(1)  —  AppeaIt-As- 

BIONHENTS  OF  EbBOB. 

UndiT  section  7M6,  Rev.  Codes,  written 
charges  presented  and  requested  by  either  the 
state  or  defendant  are  deemed  excepted  to,  and 
this  court  may  examine  such  charges,  whether 
assigned  as  error  in  Uie  brief  of  appellant  or 
not. 

lEi.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g!  2954,  2962,  2964.] 

4.  Cbiminal  Law  e=>~58  —  iNsiBOonoHs— 
Testimony  of  Defendant. 

An  instruction  of  the  court  given  at  the  re- 
quest of  the  state  contained  the  following: 
"The  jury  are  not  to  accept  the  evidence  of  the 
accused  blindly  or  any  further  than  it  is  cor- 
roborated by  other  evidence,  but  may  consider 
whether  it  is  true  and  given  in  good  faith,  or 
merely  to  prevent  a  conviction.  And  in  con- 
sidering the  testimony  of  defendant,  LAindhigh, 
you  have  a  right  to  take  into  account  any  in- 
terest he  may  have  in  the  result  of  your  verdict 
as  bearing  upon  the  question  of  hiis  credibility 
as  a  witness  in  his  own  behalf."  Beld,  that  the 
giving  of  such  an  instruction  is  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1786-1789.] 

5.  Cbiminai.   Law   *=778(12)— Instbuctions 
BuBOEN  OF  Proof- Statute. 

An  instruction  to  the  jury  based  upon  sec- 
tion 7866,  Rev.  Codes,  to  the  effect  that,  if  the 
state  has  proved  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  the  deceased,  and 
the  plea  of  self-defense  is  interposed  by  defend- 
ant it  is  incumbent  upon  him  to  establish  and 
prove  such  defense  by  a  preponderance  of  the 
evidence,  is  erroneous, 

fBii  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  tS  1&18,  1960,  1967.] 

0.  Homicide  q=>151(1),  241— Sew-Defense— 
Burden  of  Pboof. 
Upon  a  trial  for  murder,  where  the  state  has 
proved  beyond  a  reasonable  doubt  the  commis- 
sion of  a  homicide  b^  the  defendant  or  the  com- 
mission of  the  homicide  is  admitted  by  the  de- 
fendant the  burden  of  proving  the  'circum- 
stances in  mitigation  of,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  in 
the  case  tends  to  show  tliat  the  crime  only 
amounted  to  manslaughter  or  that  the  defend- 
ant was  justifinble  or  excusable ;  but  he  is  not 
required  to  establish  such  circumstances  by  a 
prep<mderance  of  the  evidence,  but  only  to  anch 
extent  that  the  jury,  after  considering  the  whole 


evidence  in  the  case,  bare  a  reasonable  doubt 
as  to  his  guilt 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ig  276,  604.] 

Budge,  C.  J.,  and  Morgan,  J.,  dissenting  in 
part 

Appeal  from  District  Court,  Bingham  Coun- 
ty;  P.  J.  Cowen,  Judge. 

Alfred  Lundlilgb  was  convicted  of  murder 
In  the  second  degree,  and  from  the  Judgment 
and  from  an  order  denying  motion  for  new 
trial,  be  appeals.  Reversed  and  remanded, 
with  direction  to  grant  a  new  trlaL 

Thomas  &  Anderson  and  Hansbrongb  & 
Gagon,  all  of  Blackfoot,  for  appellant  J.  H. 
Peterson,  former  Atty.  Gen.,  Herbert  Wing, 
Asst.  Atty.  Gen.,  T.  A.  Walters,  Atty.  Geo., 
R.  W.  Adair,  of  Blackfoot  and  C.  M.  Booth, 
of  Twin  Palls,  for  the  State. 

RICE,  J.  [1]  In  this  case  defendant  was 
convicted  of  murder  In  the  second  degree. 
The  charging  part  of  the  Information  reads 
as  follows: 

"The  said  Alfred  Lnndhigh,  on  or  aboot  the 
11th  day  of  June,  1916,  at  the  county  of  Bing- 
ham and  state  of  Idaho,  and  prior  to  the  filing 
of  this  information,  did  then  and  there  willfully, 
unlawfully,  feloniously,  and  with  malice  aforc- 
tbuught  kill  and  murder  one  Evangeloe  Pappas, 
a  human  being." 

Demurrer  was  filed  to  this  information, 
on  the  ground  that  it  does  not  substantially 
conform  to  the  requirements  of  sections  7677, 
7678,  and  7679,  Rev.  Codes  of  Idaho,  and 
further  for  the  reason  that  it  does  not  state 
facts  suUldent  to  constitute  a  public  offense. 

This  court  has  stated  repeatedly  that  an 
indictment  or  information  charging  an  of- 
fense in  the  language  of  the  statute  defining 
it  Is  sufficient.  No  distinction  appears  to 
have  been  made  in  this  respect  between  in- 
dictments or  informations  for  murder  and 
those  charging  other  crimes.  People  ▼.  But- 
ler. 1  Idaho,  231 ;  People  v.  Ah  Choy,  1  Idaho, 
317;  State  v.  Ellington,  4  Idaho,  529,  43  Pac. 
60;  State  t.  KeUer,  8  Idaho,  699.  70  Pac. 
105. 

It  is  essential  that  an  indictment  or  in- 
formation should  charge  all  the  elements 
necessary  to  constitute  the  offmse.  Murder 
is  defined  to  be  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  Bev. 
Codes,  g  6560.  The  elements  constituting 
the  offense  of  murder  are  the  killing  of  a 
human  being,  the  unlawfulness  of  the  killing, 
and  that  it  was  accomplished  with  malice 
aforethought  I  think  these  are  the  ultimate 
facts  to  be  pleaded,  and  that  the  means  by 
which  and  the  manner  in  which  the  killing 
was  accomplished  are  evidentiary  facts  which 
need  not  be  pleaded.  The  Information  filed 
in  this  case  sufficiently  pleads  the  ultimate 
facts  and  satisfies  the  requirements  of  sec- 
tions 7677,  7678,  7679,  and  7686,  Bev.  Codes. 
Strickland  v.  State,  19  Tex.  App.  51S ;  PeopU 
V.  Cronln,  34  Cal,  191. 
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'J-'ne  criminal  practice  act  of  the  territory 
C  IdaJbo  was  enacted  In  1864  and  was  taken 
rom  tlie  statutes  of  California.  Prior  to 
ti.^  adoption  of  the  California  criminal  prac- 
i  ere  act  by  the  Legislature  of  the  territory  of 
:  elAho  the  California  courts  had  held  as  fol- 

"O^ere  is  little  or  no  difference  between  the 
r<?<juirements  of  an  indictment  under  the  com- 
nion  law  and  under  our  statute,  except  in  the 
vnanner  of  statine  the  matter  necessary  to  be 
oontained."  People  t.  Aro,  8  Gal.  207,  65  Am. 
liec.  603. 

In    the    matter   of   indictments   charging 
murder    the    Supreme   Court    of    California 
ebanged  Its  position  shortly  after  the  adop- 
tion of  the  criminal  practice  act  by  the  Leg- 
islatare  of  this  territory,  as  shown  by  the 
cases  of  People  v.  King,  27  Cal.  607,, 87 'Am. 
l>ec.  95 ;   People  ▼.  Cronln,  34  Cal.  191 ;   Peo- 
ple T.  Hyndman,  90  CaL  1,  33  Pac.  782 ;  and 
Veople  V.  Witt,  170  Cal.  104,  148  Pac.  928. 
Tliese  cases  and  many  other  California  cases 
tiave  uniformly  held  an  information  drawn  as 
'was  the  information  in  this  case  to  be  suf- 
ficient and  in  proper  form.     The  criminal 
practice  act  of  Idaho  tiius  adopted  from  Cali- 
fornia was  re-enacted  at  the  time  of  the 
enactment  of  the  Revised  Statutes  in  1887, 
and  again  at  the  time  of  the  adoption  of  the 
Revised  Codes  In  1909.    Under  the  rule  usual- 
ly applicable,  the  changed  position  of  the 
California  Supreme  Court  after  the  adoption 
of   the   statute   by   the   Legislature  of   this 
territory  might  be  persuasive,  but  would  not 
be  binding  upon  this  court    Cathcart  v.  Rob- 
inson. 5  Pet  264,  8  L.  Ed.  120. 

This  court,  however,  prior  to  the  re-enact- 
ment of  1887  had  stated  many  times  that 
an  information  charging  a  crime  in  the  lan- 
guage of  the  statute  defining  that  crime  is 
sufficient.  In  the  case  of  State  v.  Sly,  11 
Idaho,  110,  80  Pac.  1125,  decided  In  May, 
1905,  this  court  said  in  effect  that  section 
7675,  Rev.  St,  was  evidently  adopted  for  the 
purpose  of  abrogating  the  strictness  of  the 
common-Ia\r  form  of  indictment  Again  in 
the  same  case  the  court  quotes  with  approval 
from  the  ccae  of  People  v.  Murphy,  39  Cal. 
52,  as  follows: 

"The  sufficiency  of  the  Indictment  is  not  to  be 
tested  by  the  rules  of  common  law,  but  by  the 
requirements  of  the  criminal  practice  act  of  this 
state.  That  act  provides  that  the  particular 
circumstances  need  not  be  stated,  unless  they 
are  necessary  to  constitute  the  offense  charged. 
Mnrder  is  the  unlawful  killing  of  a  human  be- 
ing, with  malice  aforethought,  and  certainly  the 
means  by  which  the  killing  is  accomplished  can 
never  become  material  in  ascertaining  the  of- 
fense charged.  The  requirement  that  it  must 
appear  that  the  party  died  within  a  year  and  a 
day  is  a  rule  of  evidence  merely.  Unless  the 
party  died  within  that  time  the  prosecution  will 
not  be  permitted  to  sb^  that  be  died  of  the  in- 
jury received." 

And  In  11  Idaho  at  page  115,  80  Pac.  at 
page  1127,  in  the  Sly  Case,  this  court  said: 

"It  is  clear  to  our  minds  from  the  foregoing 
Bntharittfs  that  it  bag  never  been  the  intention 
of  this  court  since  its  organization  under  the 
territorial  government  to  the  present  time,  to^ 


follow  the  doctrine  laid  down  In  the  Aro  and 
other  early  California  cases  in  passing  upon  the 
sufficiency  of  an  indictment  or  information." 

Under  such  circumstances  it  is  fair  to  pre- 
sume that  in  the  re-enactment  of  the  Crimi- 
nal Code  in  1909  the  Legislature  Intended 
to  adopt  the  construction  which  had  been 
placed  upon  the  statute  by  our  own  court 
G.,  C.  &  S.  F.  By.  V.  F.  W.  &  N.  O.  Ry.,  68 
Tex.  98,  2  S.  W.  199,  3  S.  W.  564;  State 
Commission  in  Lunacy  v.  Welch,  154  CaL  775, 
99  Pac.  181;  Mitchell  v.  Simpson,  25  L.  R. 
Queen's  Bench  Div.  183.  This  presumption 
in  the  case  of  a  re-enacted  statute  applies 
not  only  to  the  decisions  of  courts,  but  also 
to  the  actions  of  administrative  officers  tak- 
en under  a  statute.  Copper  Queen  Con.  Min. 
Co.  ▼.  Arizona,  206  U.  S.  474,  27  Sup.  Ct  695, 
61  L.  Ed.  1143. 

It  would  seem  that,  even  though  some  of 
the  observations  in  the  Sly  Case  were  obiter 
dicta,  they  would  be  entitled  to  as  much 
weight  as  the  acts  of  administrative  officers. 
I  think,  therefore,  that  this  court  is  not 
bound  to  follow  the  California  cases  decided 
prior  to  the  adoption  of  the  criminal  prac- 
tice act  of  1864. 

In  the  case  of  State  ▼.  Smith,  25  Idaho, 
541,  138  Pac  1107,  this  court  held  that  an 
Information  charging  manslaughter  in  the 
following  language,  viz.;  "That  the  defend- 
ant did  unlawfully  and  feloniously  kill  one 
Clara  Foy" — Is  defective  and  insufficient  to 
comply  with  the  statute  because  of  its  failure 
to  show  the  means  by  which  death  was  ac- 
complished. It  Is  possible  that  in  cases  of 
Involuntary  manslaughter  it  might  sometimes 
be  necessary  that  the  particular  circumstanc- 
es be  alleged  in  order  to  constitute  the  com- 
plete offense.  I  think,  however,  that  the 
case  of  State  v.  Smith,  as  applied  to  man- 
slaughter generally  and  In  so  far  as  it  might 
be  considered  as  an  authority  with  reference 
to  Indictments  or  Informations  for  murder, 
should  be  overruled. 

[2]  The  appellant  assigns  as  error  the  ac- 
tion of  the  trial  court  in  permitting  witnesses 
Ernest  Pappas  and  Edith  Roos  to  testify  as 
to  dying  declarations  on  the  part  of  the  de- 
ceased. There  can  be  no  doubt  but  that 
these  dying  declarations  were  made  in  the 
presence  of  a{^roaching  dissolution,  and  both 
the  statements  of  the  deceased  at  the  time 
and  the  surrounding  conditions  show  con- 
clusively that  the  deceased  was  cognizant  of 
his  condition.  It  appears  that  the  witness 
Edith  Roos  was  testifying  from  her  knowl- 
edge, of  the  statements  of  the  deceased,  and 
not  relying  upon  the  translation  of  his  state- 
ments made  to  her  by  an  Interpreter.  Her 
testimony  as  to  the  dying  declaration  of  the 
deceased  Is  not  inadmissible  within  the  rule 
laid  down  in  the  case  of  State  v.  Pong  Loon, 
29  Idaho,  248,  158  Pac.  233,  L.  R.  A.  1916F, 
1198.  We  are  of  the  opinion  that  the  court 
did  not  err  In  permitting  the  testimony  of 
these  witnesses  to  be  given. 
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Appellant  In  his  brief  failed  to  assign  as 
error  the  giving  of  the  instructions  or  any 
of  thera  by  the  court.  This  court  has  held, 
in  construing  section  7946,  Rev.  Codes,  that 
Instructions  in  writing  requested  by  the  state 
and  given,  or  requested  by  the  defendant  and 
refused,  are  deemed  excepted  to,  and  the 
questions  presented  thereby  need  not  be  pre- 
served in  the  bill  of  exceptions  in  order  to 
be  reviewed  by  the  appellate  court ;  also  that 
objections  to  instructions  given  by  the  court 
on  its  own  motion  must  be  preserved  by  bill 
of  exceptions  in  order  to  be  reviewed  by  this 
court  State  v.  O'Brien,  13  Idaho,  112,  88 
Pac.  425;  State  v.  Suttles,  13  Idaho,  88,  88 
Pac.  238;  State  v.  Peck,  14  Idaho,  712,  95 
Pac.  515.  These  provisions  of  the  law,  and 
the  practices  based  thereon,  do  not  aiq)ear 
to  have  been  affected  by  the  amendments  to 
the  Criminal  Code  which  were  enacted  by 
the  thirteenth  session  of  the  Legislature, 
found  under  chapters  146,  147,  148,  149,  and 
150  of  the  1915  Session  Laws. 

13-1]  Under  section  7946,  Rev.  Codes,  as 
construed  by  the  cases  last  cited,  the  instruc- 
tions given  at  the  request  of  the  state  are  be- 
fore the  court  for  review,  exceptions  there- 
to having  been  preserved  by  law.  This  court 
will  not  assume  the  burden  of  searching  the 
record  for  errors  not  assigned  by  the  appel- 
lant, but  in  this  case  certain  instructions 
given  at  the  request  of  the  state  have  come 
to  our  attention.  Among  them  are  instruc- 
tions Nos.  62  and  65,  which  read  as  fol- 
lows: 

"Instruction  No.  62.  TTie  jury  are  further 
instructed  in  the  language  of  the  statutes  of 
this  state  that  upon  a  trial  for  murder,  the  com- 
mission of  the  homicide  by  the  defendant  being 
proved,  the  burden  of  proving  circumstances  of 
mitigation,  or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  in  the  case  tends  to 
show  that  the  crime  committed  only  amounts 
to  manslaughter  or  that  the  defendant  was  jus- 
tifiable or  excusable.  So  in  this  case,  if  the 
state  has  proved  beyond  a  reasonable  doubt  that 
the  defendant,  Lundbigb,  shot  and  killed  the  de- 
ceased, Pappas,  the  plea  of  self-defense  inter- 
posed by  the  defendant  must  establish  and  prove 
such  defense  by  a  preponderance  of  the  evi- 
dence. So  if  you  find  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  has  fail- 
ed by  a  preponderance  of  the  evidence  to  estab- 
lish and  prove  such  defense',  it  will  then  be  your 
duty  to  convict  the  defendant." 

"Instruction  No.  66.  The  court  instrncta  the 
jury  that  the  law  says  that  the  defendant  is  a 
competent  witness  and  may  testify  in  bis  own 
behalf,  and  the  jury  should  not  capriciously  dis- 
regard such  testimony.  This  does  not  mean  that 
you  should  believe,  but  only  that  you  should 
consider  it  and  ascertain  to  the  b<»t  of  your 
judgment  whether  it  is  true,  and  if  true  you 
should  act  on  it,  and  if  you  should  not  believe 
it  you  should  reject  such  testimony,  you  being 
the  sole  judges  of  the  truth  of  the  evidence. 
The  jury  are  not  to  accept  the  evidence  of  the 
accused  blindly  or  any  further  than  it  is  cor- 
roborated by  other  evidence,  but  may  consider 
whether  it  is  true  and  given  in  good  faith,  or 
merely  to  prevent  a  conviction.  And  in  con- 
sidering the  testimony  of  the  defendant  Lund- 
high,  yon  have  a  right  to  take  into  account  any 
interest  he  may  have  in  the  result  of  your  ver- 
dict, as  bearing'  upon  the  question  of  his  cred- 
ibility as  a  witness  in  bis  own  behalf." 


In  tUs  case  the  ktning  wu  admitted  by 
the  defendant,  and  the  only  issue  in  the  case 
was  that  arising  from  appellant's  claim  that 
he  acted  in  self-defense.  "Hie  only  evidence 
of  the  immediate  circamstances  surrounding 
the  killing  Is  that  contained  in  the  dying 
declaration  of  the  deceased  and  the  testimony 
of  appelant  Amtellanf s  narrative  of  those 
events  Is  not  impossible  or  Incredible.  The 
two  instructions  quoted,  therefore,  bear  di- 
rectly upon  the  proof  required  on  the  part  of 
the  appellant  to  Justify  the  killing  of  tlie  de- 
ceased on  the  ground  of  self-defaise,  and  go 
to  the  very  foundation  of  his  defense.  They 
are  both  erroneous.  Coffin  r.  United  States, 
156  U.  S.  432,  at  pages  450,  460,  15  Sup.  Ct. 
394,  39  liu  Ed.  481,  at  page  494. 

[I]  By  instructlim  Na  62  tbe  jurors  are 
told  that  the  defendant  must  establish  and 
prove  the  plea  of  self-defense  by  a  preponder- 
ance of  the  evidence,  and  that,  if  they  find 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  has  failed  by  a  preponder- 
ance of  tbe  evidence  to  establish  and  prove 
such  defense.  It  will  be  their  duty  to  convict 
the  defendant.  This  instruction  does  not 
state  the  law.  Section  7868,  Rev.  Codes,  is 
OS  follows: 

"Upon  a  trial  for  murder,  the  cmnmiasion  of 
the  homicide  by  tbe  defendant  being  proved,  the 
burden  of  proving  circumstances  of  mitigation, 
or  that  justify  or  excuse  it,  devolves  upon-  him, 
unless  the  proof  in  the  case  tends  to  show  that 
the  crime  committed  only  amounts  to  man- 
slaughter, or  that  tbe  defendant  was  justifiable 
or  excusable." 

While  the  burden  of  prov&ic  tbe  circum- 
stances in  mitigation  or  Justification  of  the 
homicide  rests  with  the  defendant,  he  is  not 
required  to  establish  sucb  circumstances  by 
a  preponderance  of  the  evidence,  but  to 
establish  the  circumstances  to  such  an  ex- 
tent that  the  Jury,  after  considering  the 
whole  evidence  in  the  case,  have  a  reasonable 
doubt  as  to  bis  guilt.    State  v.  Hog«^  30 

Idaho, ,  108  Pac.  912 ;   People  v.  Bushton, 

80  CaL  160,  22  Pac.  127,  549 ;  People  v.  Elliot, 
SO  CaL  296.  22  Pac.  207;  Davis  v.  United 
States,  160  U.  S.  469,  16  Sup.  Ct  353,  40  L. 
Ed.  499. 

By  Instruction  No.  65  the  Jorora  are  in- 
structed not  to  consider  the  testimony  of  the 
accused  any  further  than  it  Is  corroborated 
by  other  evidence.  We  do  not  understand 
that  tills  Is  the  law  as  applied  to  tbe  testi- 
mony of  a  defendant  in  a  criminal  case.  The 
defendant  is  entitled  to  the  same  consldMti- 
tion  as  a  witness  as  tbe  other  witnesses  In 
the  case,  and  ids  credibility  is  to  be  tested 
by  the  same  rules  as  are  applicable  to  other 
witnesses.  This  latter  instruction  Is  also 
subject  to  the  critlcistn  which  was  applied 
to  a  similar  Instruction  in  the  case  of  State 

V.  Rogers,  30  Idaho, ,  163  Pac.  912,  in  that 

it  singles  out  tbe  defendant  and  directs  the 
jury  to  apply  tests  as  to  his  credibility  as  a 
witness  differing  from  those  aiq;>Ued  .to  other 
witnesses  in  the  case. 

For  these  errors  tbe  Judgment  of  the  di» 
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trict  coart  must  be  reversed.  The  catise  la 
remanded,  with  directions  to  tbe  trial  court 
to  grant  the  appellant  a  new  trial. 

BUDGE,  C.  J.  (concurring  In  part  and  dis- 
senting In  part).  I  concur  In  the  opinion  of 
Justice  RICE  that  the  information  is  suffi- 
cient to  charge  the  crime  of  murder.  It  will 
be  conceded  that  under  the  common  law  the 
information  would  be  fatally  defective.  Peo- 
ple V.  Aro,  e  CaL  207,  66  Am.  Dec.  608;  Peo- 
ple V.  Uoyd,  9  Oal.  54;  People  v.  Wallace,  9 
Cal.  30;  People  v.  Cox,  9  CaL  32;  People  v. 
Steventon,  9  CaL  273;  People  v.  Coleman,  10 
OaL  334;  People  v.  Dolan,  9  Cal.  676 ;  Peo- 
ple V.  Judd,  10  Oal.  313;  People  v.  Miller, 
12  Cal.  291. 

Beginning,  however,  with  the  case  of  Peo- 
ple V.  King,  27  CaL  607,  87  Am.  Dec.  95,  the 
Supreme  Court  of  California  <dianged  its 
former  holding,  and  held  that: 

"In  an  indictment  for  murder  it  is  not  neces- 
sary to  aver  the  means  by  which  the  homicidB 
was  committed,  or  the  nature  and  extent  of  the 
-wound,  or  the  part  (A  the  body  upon  wbidi  it 
was  inflicted." 

And  in  the  case  of  People  v.  Cronin,  34  Cal. 
191,  that  court  further  held,  that  an  indict- 
ment need  not  aver  the  means  or  mode  of 
death.  People  v.  Hyndman,  99  CaL  1,  33  Pac. 
782. 

In  the  case  of  People  v.  Witt,  170  CaL  104, 
148  Pac.  928,  the  Supreme  Court  of  Cali- 
fornia, in  discussing  the  sufficiency  of  an  in- 
formation, the  charging  part  of  which,  with 
the  exception  of  the  name  of  the  defendant 
and  the  date  upon  which  tbe  murder  was 
committed,  is  the  same  as  In  the  case  at  bar, 
says: 

"Concededly  this  describes  the  offense  of  mur- 
der in  the  lanKuage  of  our  statute.  •  •  » 
Whatever  may  be  the  rule  declared  by  some  cas- 
es from  other  jurisdictions,  it  must  b»,accepted 
as  tiie  settled  law  of  this  state  that  it  is  suffi- 
cient to  charge  the  offense  of  murder  in  the  lan- 
guage of  the  statute  defining  it,  whatever  the 
drcumstances  of  the  particular  case." 

The  Witt  Case  cites  the  case  of  People  v. 
De  la  Conr  Soto,  63  CaL  166,  with  approval, 
wherein  it  is  held  that  an  information  in  the 
language  of  the  statute  defining  murder  is 
sufficient  to  charge  murder.  The  Idabo  cases 
generally  have  used  the  same  expression. 
Matter  of  McLeod,  23  Idaho,  267,  128  Pac. 
1106,  43  L.  B.  A.  (N.  S.)  1813;  State  v. 
(VNeU,  24  Idaho,  582,  185  Pac.  60;  State  ▼. 
BrlU,  21  Idaho,  269,  121  Pac.  79;  State  v. 
Sly,  11  Idaho,  110,  80  Pac.  1125;  State  v. 
Keller,  8  Idabo,  690,  70  Pac.  1051 ;  State  v. 
Ellington,  4  Idaho,  529,  43  Pac.  60;  People  v. 
Ah  Cboy,  1  Idaho,  317 ;  People  v.  Butler,  1 
Idabo.  231. 

The  early  California  cases  cited  above  were 
decided  by  tbe  Supreme '  Court  of  that  state 
prior  to  the  adoption  of  the  California  crim- 
inal practice  act  by  tbe  Legislature  of  the 
territo^  df  Idaho  in  1864,  and  ordinarily 
would  be  regarded  as  binding  upon  this  court 
la  the  construction  of  the  statuta  However, 
in  tbe  matter  of  sufficiency  at  indictments  for 


murder  the  California  court  dianged  its  posi- 
tion shortly  after  the  adoption  of  the  crimi- 
nal practice  act  'by  the  Legislature  of  tbe 
territory  of  Idaho,  as  shown  by  the  cases  of 
People  ▼.  King,  supra.  People  v.  Cronin,  su- 
pra, Pec^le  V.  Hyndman,  supra,  Pe<^le  v. 
Witt,  supra,  and  many  other  cases  not  here 
mentioned. 

While  it  is  true  as  a  general  rule  that 
where  one  state  adopts  a  statute  from  anoth- 
er state  it  also  adopts  the  decisions  of  that 
state  construing  the  statute,  an  exception 
to  the  rule  seems  to  obtain  where  the  courts 
of  the  state  from  which  the  statute  was  bor- 
rowed have  repudiated  or  abandoned  such 
construction.  The  Colorado  court  states  tbe 
rule  as  follows: 

"The  rule  that  courts  are  bound  to  adopt  the 
prior  judicial  construction  given  a  borrowed 
statute  in  the  state  from  which  it  is  taken  is 
not  inflexibla  Where  such  construction  is  dear- 
ly erroneous,  harsh,  and  oppressive,  or  where 
it  is  inconsistent  with  the  spirit  and  policy  of 
the  laws  of  the  state  borrowing  the  statute, 
courts  may,  and  frequently  do,  decline  to  follow 
it.  It  can  hardly  be  senonsly  contended  that 
tbe  rule  should  control  in  a  case  like  the  one  at 
bar,  where  the  Supreme  Court  has  repudiated 
and  abandoned  its  own  construction."  Dwyer 
V.  Smelter  City  State  Bank,  30  Colo.  315,  70 
Pac.  323. 

See,  also,  Oleson  v.  w;UBon,  20  Mont  644. 
52  Pac.  372,  63  Am.  St.  Rep.  639;  Goad  v. 
Cowhick,  9  Wyo.  316,  63  Pac.  584,  87  Am. 
St.  Rep.  953;  Lewis'  Sutherland,  Stat  Const 
vol.  2,  I  404. 

From  the  foregoing  It  would  seem  that  this 
court  is  not  bound  to  follow  the  earlier  Cali- 
fornia cases  prescribing  the  essential  ele- 
ments of  an  indictment  for  murder,  but  is  at 
liberty  to  follow  the  later  California  cases 
and  the  rule  hitherto  announced  by  this 
court. 

Informations  charging  murder  In  manner 
and  form  as  alleged  in  this  case  have  been 
held  to  be  sufficient  under  statutes  the  same 
or  similar  to  ours  in  the  following  cases: 
Molina  V.  Territory,  12  Ariz.  14,  95  Pac  102; 
State  V.  Nielson,  88  Mont.  461,  100  Pac.  229; 
State  V.  Hayes,  88  Mont  210 ;  99  Pac.  434 ; 
Strickland  v.  State,  19  Tex.  App.  618;  note 
to  Schaffer  v.  State,  3  Am.  St  Rep.  281. 

I  have  examined  with  care  the  case  of 
State  V.  Smith,  25  Idaho,  641,  138  Pac.  1107, 
and  do  not  hesitate  to  state  that.  In  my  opin- 
ion, it  does  not  <:orrectly  state  the  law  gov- 
erning the  sufficiency  of  an  information  or 
indictment  charging  murder;  that  It  is  not 
supported  by  the  great  weight  of  modem  au- 
thority, or  supported  as  authority  in  testing 
the  point  raised  in  the  instant  case;  that  it 
cannot  be  so  considered  in  the  light  of  the  au- 
thorities considered  in  this  opinion,  nor  under 
the  plain  construction  and  interpretation  of 
our  statute,  nor  with  due  regard  to  the  proper, 
certain,  and  efficient  administration  of  the 
law,  and,  in  so  far  as  the  rule  there  announc- 
ed might  be  regarded  as  a  precedent  in  test- 
ing the  sufficiency  of  an  Information  or  In- 
dictment charging  murder,  the  case  should  be 
overruled. 
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I  dissent  from  that  portion  of  the  opinion 
which  discusses  the  alleged  erroneous  instruc- 
tions and  upon  which  this  case  is  reversed. 
There  is  no  assignment  of  error  In  appel- 
lant's brief  predicated  upon  the  giving  of 
either  of  these  instructions.  There  is  no 
specification  of  error  based  thereon  In  the 
transcript  or  bill  of  exceptions.  The  point 
was  not  urged  upon  appellant's  motion  for  a 
new  trial,  nor  was  It  urged  upon  the  oral 
argument  before  this  court.  On  the  con- 
trary, It  affirmatively  appears  on  page  31  of 
the  appellant's  brief  that  there  never  was 
any  intention  on  the  part  of  api>ellant  to 
predicate  error  upon  the  giving  of  any  In- 
structions. I  quote  from  appellant's  brief  as 
follows: 

'The  court  instructed  the  Jury  fuHy  on  all  of 
these  matters,  and  there  vxu  no  objection  to  the' 
inttructioM  of  the  court  on  either  side;  it  ie- 
inff  conceded  and  agreed  that  they  were  oorreot 
and  proper.    •    •    « "     (Italics  ours.) 

This  court  has  uniformly  adhered  to  the 
rule  that  where  errors  are  not  assigned  they 
will  not  be  reviewed.  And  It  Is  further  well 
settled  that  even  where  errors  are  assigned, 
If  they  are  not  discussed  either  In  the  brief 
or  upon  oral  argument,  and  no  authorities 
are  cited  in  support  of  the  assignments,  they 
will  neither  be  reviewed,  considered  or  dis- 
cussed by  this  court.    Famsworth  v.  Pepper, 

27  Idaho,  159,  148  Pac.  48;  Davenport  v. 
Burke,  27  Idaho,  464,  149  Pac.  611;  State  v. 
McGann,  8  Idaho,  40,  66  Pac.  823;  State  v. 
Wetter,  11  Idaho,  433,  83  Pac.  341;  State  v. 
Jones,  28  Idaho,  428,  154  Pac.  378.  See,  also, 
Klce  v.  People,  65  Cola  506,  136  Pac.  74; 
People  V.  Stein,  23  CaL  App.  108,  137  Pac. 
271;  People  v.  Valencia,  27  Cal.  Aw).  407, 
150  Pac.  68;  State  ▼.  Kakarikos,  45  Utah, 
470,  146  Pac.  760;  12  Cyc.  876. 

Under  sudi  circumstances  I  cannot  bring 
myself  to  believe  that  it  is  proper  for  this 
court  to  assign  and  discuss  errors  for  an  ap- 
pellant which  he  expressly  waived,  abandon- 
ed, and  failed  to  assign  as  error.  I  find  no 
precedents  In  our  decisions  In  support  of 
such  procedure.  The  presumption  Is  that. 
If  the  errors  had  been  called  to  the  attention 
of  the  trial  court,  they  would  have  been  cor- 
rected'before  the  instructions  were  given.  A 
defendant  in  a  criminal  case  ought  not  to  be 
permitted  to  sit  Idly  by  while  prejudicial  er- 
ror is  being  committed  and  speculate  upon 
the  result  of  the  verdict.     State  v.  Baker, 

28  Idaho,  727,  156  Pac.  103. 

Where  the  evidence  in  a  given  case  clearly 
shows  the  defendant  to  be  guilty  of  an  un- 
provoked murder,  without  any  Justification 
or  excuse,  and  the  Jury  could  not,  under 
their  oaths,  have  -brought  in  any  other  ver- 
dict than  was  rendered  by  them,  even  con- 
ceding that  there  Is  error  In  the  instructions, 
and  the  right  of  the  appellate  court  to  re- 
view such  errors  when  not  assigned,  the 
Judgment  of  the  trial  court  should  not  be  re- 
versed, for  the  reasons  as  announced  in  an 
opinion  by  the  late  Justice  Stewart  In  the 


case  of  State  v.  Marrai,  IT  Idaho,  786-790. 
107  Paa  093,  1001: 

"Although  the  instruction  referred  to  oootaios 
matter  which  should  not  have  been  given  to  the 
jury,  we  are,  however,  <^  the  opinion  that  the 
appellant  could  have  been  in  no  way  prejndic^d 
by  the  giving  of  audi  iiistruction.  Other  in- 
structions were  given  to  which  no  exception  was 
taken,  which  clearly  diarged  the  jury  with  ref- 
erence to  circumstantial  evidence ;  and  not  only 
that,  but  the  evidence  in  this  ease  is  so  dear  and 
convindng  of  the  guilt  of  the  appellant  that  the 
jury  could  in  no  possible  manner  have  been  in- 
fluenced to  return  a  verdict  of  guilty  by  the 
objectionable  matter  contained  in  this  instrae- 
tion ;  and  from  the  evidence  the  jn^  conld  not. 
without  a  violation  Ol  their  oaths,  tail  to  have 
found  the  defendant  guilty,  and  because  of  this 
the  defendant  could  not  have  been  prejudiced  by 
the  giving  of  such  Instruction. 

"Bev.  Codes,  I  8070.  admonishes  this  court: 
'After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or 
defects,  or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  partiesi.'  And  again. 
Bev.  Codes,  f  8286:  'Neither  a  departure  from 
the  toftm  or  mode  prescribed  by  this  Code  in  re- 
spect to  any  pleading  or  proceeding,  nor  an  er- 
ror or  mistake  therein,  renders  it  invalid,  nnleea 
it  has  actually  prejudiced  the  defendant,  or 
toided  to  his  prejudice  in  respect  to  a  substan- 
tial right.'  'The  substance  of  these  statutory 
provisions  is  that  a  new  trial  ought  never  to  be 
granted,  notwithstanding  some  mistake  or  eroa 
misdirection  by  the  judge,  provided  the  revi- 
sioning  court  is  satisncd  that  justice  has  been 
done  and  that  upon  the  evidence  no  other  ver- 
dict could  properly  have  been  found"— citing  cas- 
es. 

In  State  v.  Silva,  21  Idaho,  247-257,  120 
Pac.  835,  839,  It  is  said: 

"That  if  the  evidence  of  the  defendant's  guilt 
is  satisfactoiT,  that  is,  such  as  ordinarily  pro- 
duces a  conviction  in  an  unprejudiced  mind,  be- 
yond a  reasonable  doubt,  and  the  result  could 
not  have  been  different  had  the  instruction  been 
omitted,  the  case  would  not  be  reversed  because 
of  such  erroneous  instruction." 

In  Stat©  V.  Brill,  21  Idaho.  269-278,  121 
Pac.  79,  80,  this  court  says : 

"That  even  though  an  instruction  is  erroneous 
and  ordinarily  the  error  would  be  material,  yet 
if  the  evidence  of  the  defendant's  guilt  is  sat- 
isfactory, that  is,  such  as  ordinarUy  produces 
moral  certaintv,  or  conviction  in  an  unprejadic- 
ed  mind,  and  tlie  result  would  not  have  been  dif- 
ferent had  the  instruction  been  omitted,  the  caae 
will  not  be  reversed  because  of  such  erroneous 
instruction." 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

MOBGAN,  J.  (concnrrln;  In  part  and  dis- 
senting In  part).  I  concur  In  all  of  the  fore- 
going opinion  except  that  portion  holding  the 
information  to  be  sufficient ;  from  that  por- 
tion I  dissent. 

While  this  court  has  repeatedly  stated.  In 
effect,  that  an  Indictment  or  Information  is 
sufficient  which  charges  an  offense  in  tbe 
language  of  the  statute  defining  It,  I  believe 
that  In  doing  so  It  has  inadvertently  fallen 
a  little  short  of  correctly  stating  a  sound 
principle  of  law  rather  than  that  it  has 
deliberately  attempted  to  announce  c  new 
rule  of  pleading  In  criminal  CKB&i.  It  Is  said 
In  22  Cyc.  339: 

"Although  the  rule  is  frequently  stated  to  be 
that  it  is  Buffident  to  diarge  a  atatatory  of- 
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en8«  in  the  language  of  the  statute  creating  it, 
«i<?l».  rule  is  accurate  only  in  .ttiose  cases  in 
yt»i<;h  the  statute  defines  and  describes  the  of- 
'^■irise,  and  is  better  stated  with  such  gualifica- 
ioia.  The  words  of  the  statute  must  lully,  di- 
"ccrtlj,  and  expressly,  without  any  uncertainty 
>r  ^jnbiguity,  set  forth  all  the  elements  neces- 
sa.ry  to  constitute  the  offense  intended  to  be 
punished,  and  must  state  all  the  material^ facts 
and  circumstances  embraced  in  the  definition  of 
the    offense.    •    •    • 

""Xlie  same  certainty  is  reouired  in  indictments 
OT\  statutes  as  at  common  law,  and  where  the 
st&tute  docs  not  define  the  act  or  acts  constitut- 
ing the  <^ense  so  as  to  give  the  offender  infor>- 
mcLtion  of  the  nature  and  cause  of  the_  accusa- 
tLioia,  other  averments  conveying  such  informa- 
tion must  be  added,  even  when  the  offense  is  not 
cai>itai.  The  indictment  must  also  be  framed 
vritli  such  certainty  that  a  judgment  may  be 
pleaded  in  bar  to  any  subsequent  prosecution 
£or  the  same  offense." 

■irhe  territory  of  Idabo  in  1864  (Laws  1864, 
p.   213)  adopted  the  criminal  practice  act  of 
California,  which  had  been  enacted  by  the 
l^slslature  of  tliat  state  in  1851  (St  1851,  p. 
212).     According  to  a  well-established  rule 
of    statutory   constmction,   our   Legislature 
is    held  to  have  enacted  this  law  with  full 
tcnowledge  of  the  Interpretation   which  the 
Supreme  Court  of  that  state  had  placed  upon 
It  and  with  the  intent  that  It  be  so  construed 
bere.     Of  course,  any  interpretation  placed 
upon  tbe  law  by  the  California  court  sub- 
sequent to  the  date  of  Its  enactment  by  the 
Legislature  of  Idaho  would  not.  If  contradic- 
tory of  its  former  decisions,  having  any  blnd- 
ixig  effect  upon  this  court 

The  act  of  the  territorial  Legislature  of 
1864  above  referred  to  has  been  re-enacted  In 
tbe  state  of  Idaho,  and  the  part  thereof  by 
wbicb  the  sufficiency  of  this  information 
must  be  tested  Is  to  be  found  in  sections  7677, 
7678,  7679,  7686,  and  7687,  Rev.  Codes,  the 
language  of  which  is  practically  identical 
with  secUons  237,  238,  239,  246,  and  247  of 
tbe  California  criminal  practice  act  of  1851. 
Section  7677  provides: 

"Tbe  indictment  (or  informatioD)  must  con- 
tain:   •    •    • 

"2.  A  statement  of  tbe  acts  constituting  the 
offense  in  ordinary  and  concise  language,  and  in 
such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended." . 

Tbe  following  form  is  provided  in  section 
7678: 

"Hie  State  of  Idabo  .against  A.  B.,  in  the  Dis- 
trict Court  of  the Judicial  District,  in  the 

County  of  ,  Term,  A.  D.  Nineteen 

"A.  B.  is  accused  by  the  grand  j\iry  of  tbe 

county  of by  this  indictment,  of  the  crime 

of  (giving  its  l^al  appellation,  such  as  murder, 
arson,  or  the  like),  committed  as  follows: 

"The  said  A  B.,  on  tbe day  of , 

A  D.  Nineteen  ,  at  the  county  of  

(here  set  fortli  tbe  act  or  omission  charged  as 
an  offense)." 

Section  7679  is: 

"It  must  be  direct  and  certain  as  regards: 

"1.  The  party  charged; 

"2.  The  offense  charged ; 

"3.  The  particular  circumstances,  of  the  of- 
fense charged,  when  they  are  necessary  to  coo- 
ititate  a  complete  offense." 


Section  7686  is.  In  part,  as  follows: 

"The  indictment  (or  information)  is  sufficient 
if  it  can  be  understood  therefrom:    •    •    • 

"6.  That  tbe  act  or  omission  charged  as  tbe 
offense  is  dearlj'  and  distinctly  set  forth  in  ordi- 
nary and  concise  language,  without  repetiticm, 
and  in  such  a  manner  as  to  enable  a  person  of 
common  undurstanding  to  know  what  is  intend- 
ed; 

"7.  That  the  act  or  omission  charged  as  the 
offense  is  stated  with  such  a  degree  of  certainty 
as  to  enable  the  court  to  pronounce  judgment 
upon  conviction,  according  to  tbe  right  of  the 
case." 

And  section  7687  is  as  follows: 

"No  indictment  (or  information)  is  insufficient, 
nor  can  the  trial,  judgment,  or  other  proceeding 
thereon,  be  affected,  by  reason  of  any  defect  or 
imperfection  in  matter  of  form,  wbicb  does  not 
tend  to  the  prejudice  of  a  substantial  right  of 
the  defendant  upon  its  merits." 

The  Supreme  Court  of  California  construed 
the  criminal  practice  act  of  that  state,  as 
applied  to  homicide  cases,  prior  to  its  adop- 
tion as  the  law  of  the  territory  of  Idaho,  in 
the  cases  of  People  v.  Aro,  6  Cal.  208,  65 
Am.  Dec.  503,  decided  in  1856,  People  v. 
Wallace,  9  Cal.  31,  People  v.  Cox,  9  Cal.  33, 
People  V.  Lloyd,  9  Cal.  55,  People  y.  Steven- 
ton,  9  Cal.  274,  People  v.  Dolan,  9  Cal.  576, 
People  V.  Judd,  10  Cal.  314,  and  People  v. 
Coleman,  10  Cal.  334,  ell  decided  In  1858,  and 
People  v.  Miller,  12  Cal.  201,  decided  In  1859. 
In  these  cases  the  court  held,  in  effect  that 
tbe  California  legislation  upon  the  subject, 
while  intended  to  remove  the  useless  tech- 
nicalities in  criminal  pleading  wbicb  bad  in- 
cumbered the  common  law  and  bad  frequent- 
ly resulted  in  defeating  the  ends  of  Justice, 
had  wrought  no  material  change  in  tbe  re- 
quirements of  an  indictment  except  in  tbe 
manner  of  stating  tbe  matter  still  recognized 
as  necessary  to  l>e  therein  contained ;  that 
the  necessity  for  a  statement  of  tbe  facts  and 
circumstances  constituting  tbe  offense  still 
existed  and  was  "recognized  by  the  237th 
section  of  tbe  statute,  which  provides  that 
tbe  indictment  shall  contain  'a  statement  of 
tbe  acts  Constituting  the  offense  etc.,'  as 
well  as  the  precedent  given  in  tbe  statute 
which  points  out  bow  such  facts  shall  be 
charged"' ;  that  In  indictments  for  murder 
a  statement  of  the  manner  of  the  death  and 
tbe  means  by  which  It  was  produced  was 
necessary  so  that  tbe  defendant  might  know 
of  what  crime  he  was  accused  and  be  enabled 
to  prepare  his  defense  on  tbe  facts:  also  in 
order  that  the  jury  might  be  warranted  in 
its  finding,  tbe  court  in  its  judgment,  and  tbe 
defendant  be  enabled  to  successfully  plead  a 
former  conviction  or  acquittal  in  the  event 
of  Ills  being  again  prosecuted  for  the  same 
act.  With  tbla  constructipn  in  view,  our 
Legislature  enacted  tbe  law  above  quoted, 
and,  as  above  indicated,  tliese  decisions 
should  have  more  than  persuasive  influence 
upon  us  in  construing  the  law  under  consid- 
eration for  they  are  declaratory  of  the  Intent 
of  our  Iiegislature  In  enacting  it. 

In  the  year  1865,  after  tbe  Legislatnie  of 
tbe  territory  of  Idabo  had  adopted  t)fB~4xim- 
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Inal  practice  act,  the  Supreme  Court  of  Cali- 
fornia dedded  the  case  of  People  t.  King, 
27  Cal.  607,  87  Am.  Dec.  96,  referred  to  in 
the  foregoing  (pinions,  which  has  since  been 
frequently  cited  as  an  authority  by  that  and 
some  other  courts.  A  part  of  the  opinion  in 
that  case,  often  quoted,  is  as  follows : 

"If  the  defendant  ia  guUtjr,  he  stands  in  need 
of  no  information  to  be  derived  from  a  perusal 
of  the  indictment,  as  to  the  means  used  by  him 
in  committing  the  act  or  the  manner  in  which 
it  was  done ;  for  as  to  both  his  own  Icnowledge 
is  quite  as  reliable  as  any  statements  contained 
in  the  indictment.  If  he  is  not  guUty,  the  in- 
formation could  not  aid  in  the  preparation  of  bis 
defense." 

Following  the  King  Case,  the  Supreme 
Court  of  California  has  held  accusations  like 
the  one  here  under  consideration  to  be  suffi- 
cient (People  V.  Murphy,  39  Cal.  52;  People  v. 
Weaver,  47  Cal.  106;  People  v.  Alviso,  66  Cal. 
230;  People  t.  Hong  Ab  Duck,  61  Cal.  387; 
Pe<vle  V,  Hyndman,  99  Cal.  1,  33  Pac.  782; 
Pei^le  ▼.  Delhantie,  163  Cal.  461,  126  Pac. 
1066),  as  have  also  the  courts  of  Montana  and 
Arizona  (Molina  v.  Territory,  12  Ariz.  14,  03 
Pac.  102;  State  v.  Hayes,  38  Mont.  219,  99 
Pac.  434;  State  v.  Nlelson,  38  Mont  451,  100 
Pac.  229 ;  Marquez  v.  Territory,  13  Ariz.  135, 
108  Pac.  268). 

That  one  guilty  of  murder  Is  possessed  of 
knowledge  of  the  means  whereby  the  crime 
was  committed  and  stands  in  no  need  of  be- 
ing further  informed  upon  that  subject  is 
quite  clear;  that  one  accused,  and  innocent 
of  murder,  which  may  be  committed  by  any 
means  which  the  Ingenuity  of  man  can  de- 
vise, could  and  should  be  aided.  In  the  prep- 
aration of  his  defense,  by  the  Indictment,  or 
information,  the  only  means  provided  by  law 
whereby  he  is  to  be  apprised  of  the  acts  con- 
stituting the  crime  which  he  must  be  pre- 
pared to  meet  when  placed  upon  his  trial,  is 
equally  clear.  No  Justification  has  been  of- 
fered for  the  assertion  that,  if  the  accused  is 
not  guilty,  the  allegation  of  a  properly  word- 
ed indictment  or  information  could  not  aid  In 
the  preparation  of  his  defense,  and  it  may  t>e 
stated  with  confidence,  none  exists. 

By  the  information  in  this  case  appellant 
had  notice  that  the  state  would  attempt  to 
prove  he  did,  on  or  about  the  lltb  day  of 
June,  1915,  or  some  time  prior  thereto,  some- 
where in  Bingham  county,  by  some  means, 
murder  the  deceased.  If  the  crime  of  mur- 
der is  sufficiently  charged,  it  might  have  been 
shown  at  the  trial  that  appellant  either  shot, 
stabbed,  strangled,  drowned,  starved,  or  poi- 
soned the  deceased,  or  produced  his  death 
in  any  one  or  more  of  many  other  ways,  but 
Just  what  method  of  killing  the  state  would 
rely  upon  and  appellant  must  be  prepared  to 
defend  against  is  not  disclosed,  nor  can  it  be 
ascertained  therefrom  whether  proof  would 
be  adduced  tending  to  show  that  the  murder 
was  committed  In  the  perpetration  or  attempt 
to  perpetrate,  arson,  rape,  robbery,  burglary, 
or  mayhem,  or  whether  appellant  would  tw 
called  upon  to  rebut  proof  that  be  personally 
committed  the  act  which  produced  the  death, 


or  that  he  aided  and  abetted  In  Its  commis- 
sion. If  this  information  is  sufficient.  It 
would,  with  a  change  of  names,  dates,  and 
places,  accuse  Cain  of  having  produced  the 
death  of  Abel  with  the  same  impartial  uncer- 
tainty with  which  it  w;ouId,  with  like  chang- 
es, charge  every  murder  committed  slaoe  that 
first  homicide. 

It  is  urged  by  counsel  for  respondent  that 
the  testimony  shows  the  appellant  killed  de- 
ceased and  sought  to  Justify  his  act  upon  the 
ground  of  self-defense,  that  therefore  h» 
stood  in  no  need  of  being  informed  by  the 
pleading  of  the  means  whereby,  and  the  man- 
ner In  which,  the  homicide  occurred,  and  that 
none  of  his  substantial  rights  were  Invaded 
by  the  failure  to  more  fully  allege  these 
facts.  At  the  time  the  trial  Judge  ruled  np- 
oa  the  demurrer  no  testimony  had  been  In- 
troduced, and  the  evidence  cannot  be  read  In 
aid  of  the  Information  upon  appeal,  when  ItM 
sufficiency  has  been  called  in  question  by  de- 
murrer. Appellant  was  entitled  to  and 
should  have  been  accorded  the  benefit  of  ft 
presumption  of  innocence,  and  of  ignorance 
of  the  means  by  which  and  the  manner  In 
which  the  alleged  crime  was  claimed  to  have 
been  committed,  and  the  prosecuting  attor- 
ney should  have  been  required  to  charge  him 
In  such  language  as  to  apprise  him  of  what 
he  must  be  prepared  to  meet,  and  with  suffi- 
cient definiteness  and  certainty  to  enable 
him,  in  case  another  proceeding  should  be 
taken  against  him  for  the  same  offense,  to 
plead  a  former  conviction  or  aciiuittaL  State 
V.  Lottridge,  20  Idaho,  53,  155  Pac  487. 

Decisions  to  the  effect  that  one  presumably- 
innocent  may  be  locked  in  a  prison  cell,  be 
informed  that  he  is  accused  of  the  murder 
of  a  person  named,  in  a  certain  county,  and 
on  or  about  a  time  stated,  that  he  may  theie- 
after  be  placed  upon  his  trial  and  receive  his 
first  intimation  when  witnesses  are  produc- 
ed who  testify  against  him,  as  to  the  means 
by  which  and  the  manner  in  which  he  Is  ac- 
cused of  having  committed  the  act  for  which 
his  life  is  sought  to  be  forfeited,  are  sadly 
out  of  harmony  with  the  American  idea  of 
Justice. 

In  State  ▼.  Smith,  25  Idaho,  641,  138  Pac. 
1107,  the  defendant  was  accused  of  man- 
slaughter in  the  following  language: 

"That  the  said  defendant,  Charles  C.  Smith, 
at  the  time  and  place  aforesaid,  did  nnlawfnlly 
and  feloniously  kill  one  Clara  F.  Foy,  a  human 
being;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

This  court,  holding  that  accusation  to  be 
Insufficient,  said: 

"To  simply  charge  that  a  person  committed 
murder  or  larceny  merely  charges  the  name  of 
the  offense.  That  alone  is  not  sufficient  It  is 
necessary  to  in  some  way  inform  the  party 
accused  as  to  how  it  is  claimed  be  committed 
murder,  whether  by  shooting,  by  striking  a  blow, 
by  drowning,  poisoning,  or  in  some  other  man- 
ner perpetrating  the  offense,  or,  if  he  committed 
larceny,  what  property  he  to<dic." 

The  court  further  stated : 
"A  defendant  before  bein^  placed  upon  trial 
twe  his  life  or  liberty  is  entitledsto  be  apprised 
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not  only  of  the  name  of  the  offense  witb  which 
he  is  charged,  but,  in  general  terms,  of  the  man- 
ner in  -v^hic^  he  is  charged  with  having  commit- 
ted the  offense.  The  statute  is  plain  and  ex- 
plicit   in  this  respect" 

Tliat  opinion  correctly  states  the  law  ap- 
pUcaMe  to  that  case  and  this  one,  and  I 
rcKret   to  see  it  overrnledi 

The  weight  of  the  opinion  of  this  court 
In  State  v.  Sly,  U  Idaho,  110,  80  Pac.  1125, 
as  an  authority  In  this  case,  may  beet  be 
tested  by  comparing  that  Information  with 
the  one  here  under  consideration.  The  charg- 
ing part  of  the  information  in  this  case  Is  to 
be  found  In  the  foregoing  opinion  of  Mr. 
Justice  BIOE.  In  the  Sly  Case  it  is  as 
follows : 

"That  the  said  Tjorenzo  Payne  Sly,  at  the 
county  of  Latah,  state  of  Idaho,  on  the  27th  day 
of  January,  A.  D.  1904.  then  and  there  being, 
did  then  and  there  willfully,  unlawfully,  and 
feloniously,  and  of  his  deliberately  premeditated 
malice  aforethought,  kill  and  marder  one  John 
H.  Hays,  a  human  being,  by  then  and  there 
willfully,  unlawfully,  and  feloniously  and  of  his 
deliberately  premeditated  malice  aforethought 
shooting  at  and  asainst  the  body  and  person  of 
the  said  John  H.  Hays,  with  a  certain  gun  then 
and  there  loaded  with  gunpowder  and  leaden 
bullet,  and  which  said  gun  he,  the  said  Jjorenzo 
Payne  Sly,  then  and  there  held  in  his  hands." 

While  It  Is  true  this  court.  In  that  case, 
gave  expression  to  the  obiter  dicta  quoted 
and  relied  upon  In  the  foregoing  opinion  of 
Mr.  Justice  RICE,  In  view  of  the  manifest 
snfiSciency  of  that  Information  the  case  ought 
not  to  be  relied  upon  to  sustain  an  accusa- 
tion which  is  manifestly  insufficient 

The  Supreme  Court  of  Kentucky,  In  the 
case  of  White  v.  Commonwealth,  9  Bush  (Ky.) 
178,  having  imder  consideration  an  indict- 
ment, the  charging  part  of  which  Is  almost 
identical  with  that  of  the  Information  in 
this  case,  and  construing  the  provisions  of 
the  Kentucky  Code  relative  thereto,  which 
are  quite  similar  to  our  law  ujwn  the  sub- 
ject, held  the  accusation  to  be  insufficient, 
and  that  an  indictment  ought  to  charge  the 
accused  with  a  particular  ofTense  by  properly 
specifying  the  facts  constituting  it  See, 
also,  Edwards  v.  State,  2*7  Ark.  493;  Guedel 
V.  People,  43  111.  226 ;  Shepherd  v.  State,  54 
Ind.  25;  Arrlngton  v.  Commonwealth  of  Vlr- 
'  glnia,  87  Ta.  96,  12  S.  E.  224,  10  L.  R.  A. 
242. 

Section  8070,  Rev.  Codes,  quoted  In  State 
V.  Marren,  17  Idaho,  766-790,  107  Pac.  993, 
wher^n  It  is  sought  to  direct  this  court 
as  to  what  it  shall  consider  and  what  it 
shall  disregard  when  passing  upon  appeals 
in  criminal  cases,  is  clearly  violative  of  sec- 
tion 13,  art  5,  of  the  Constitution,  which 
provides: 

"The  Legidature  shall  have  no  power  to  de- 
prive the  judicial  department  of  any  power  or 
Sorisdiction  which  rightfully  pertains  to  it  as  a 
co-ordinate  department  of  uie  government;  but 
the  Legislature  shall  provide  a  proper  system  of 
(Dpeals,  and  regulate  by  law,  when  necessarr, 
the  metiiods  of  proceeding  in  the  exercise  of  their 
powers  of  all  the  courts  below   the   Supreme 


Court  so  far  as  the  same  may  be  done  without 
conflict  with   this  Constitution." 

Furthermore,  the  right  to  trial  by  Jury 
mentioned  in  section  7,  art  1,  of  the  Constitu- 
tion means  a  trial  free  frcnn  prejudicial  er- 
ror by  a  jury  which  has  not  been  misdirected 
by  the  court  as  to  the  law  governing  the  case. 
Such  a  trial  is  guaranteed  alike  to  the  inno- 
cent and  the  guilty,  and  it  is  not  within  the 
province  of  this  court 'to  condemn  a  man 
who  has  not  been  properly  convicted  by  a 
tribunal  having  Jurisdiction  to  determine  the 
facts. 

Quotatldns  from  the  cases  of  State  v.  Mar- 
ren, supra,  State  v.  Sllva,  21  Idaho,  247-257, 
120  Pac.  835,  and  State  v.  Brill,  21  Idaho, 
269-275,  121  Pac.  79,  have  no  proper  place 
here.  In  each  of  those  cases  the  judgment 
of  conviction  was  affirmed,  so  probably  no 
real  harm  resulted  from  the  observations  of 
the  court  relative  to  the  guilt  of  the  defend- 
ants. However,  had  the  cases  been  reversed 
and  new  trials  ordered,  and  had  the  court 
indulged  in  discussions  having  a  tendency  to 
prejudice  the  minds  of  prospective  jurors 
against  the  defendants  and  thus  to  deprive 
them  of  fair  and  Impartial  trials,  we  would 
have  searched  In  vain  for  an  excuse  for  its 
conduct 


BOTTOM  V.  PEOPLE.    (No.  8158.) 

(Supreme  Ourt  of  Colorado.     March  5,  1917. 
Rehearing  Denied  May  7,  1917.) 

1.  Bail  «=961  —  Bail  Boko  —  Liabiutt  — 
FoEMALiTiEs— Approval  bt  Court. 

Where  the  pudge  ordered  a  defendant  to  be 
admitted  to  bail  on  sufScient  surety  to  be  ap- 
proved i>y  the  clerk,  and  by  a  later  order  direct- 
ed that  a  certain  person  be  permitted  to  become 
surety  on  the  bond,  the  clerk's  act  in  approving 
tho  tK>nd,  being  pursuant  to  the  judge's  order, 
was  in  fact  the  act  of  the  judge,  and  the  bond 
waa  valid. 

[Ed.  Note. — For  other  cases,  see  Bail,  Ont 
Dig.  a  230,  240.] 

2.  Bail  iS=>61  —  Bail  Bond  —  TiiABiLixT  — 
Fobmalities— Appeoval  bt  Coubt. 

In  such  case,  the  clerk's  indorsement,  "The 
recognizance  signed  by  the  above  parties  in  my 
presence  and  filed  and  approved  by  me,"  merely 
evidenced  the  physical  action  of  approving  the 
bond,  but  did  not  make  his  act  any  less  the  act 
of  tho  court. 

[Ejd.  Note. — For  othw  cases,  see  Bail,  C!ent 
Dig.  fi  239,  240.] 

8.  Bail  <S=>61  —  Bail  Bond  —  Liabilitt  — 
FoBKAHTiKS— Appeoval  by  Court.. 
In   such   case,    the  duty   delegated   by   the 

court  was  purely  mioisterial. 
[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 

Dig.  »  230,  240.] 

White,  C.  J.,  and  Garrigues  and  Bailey,  JJ., 
dissenting. 

En  Banc.  Error  to  District  Court,  Olty 
and  County  of  Denver;  Charles  C.  Butler, 
Judge. 

Action  by  the  People  against  John  T.  Bot- 
tom. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 
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Mllnor  S.  Qleaves,  of  Denver,  for  plaintiff 
In  error.  John  A.  Kush,  Dlst.  Atty.,  Robert 
H.  Kan«,  and  Foster  CUne,  all  of  Denver,  for 
the  People. 

ALLEN,  J.  This  U  an  action  bronght  up- 
on a  criminal  recognizance  or  ball  bond.  In 
the  name  of  the  i)eople,  against  the  plaintiff 
In  error,  as  surety  on  said  bond.  On  De- 
cember 19,  1912,  one  ^omas  N.  Fltchard  had 
a  preliminary  examination  before  a  Justice 
of  the  peace  upon  a  charge  of  larceny  as 
bailee.  He  waived  examination  and  was 
bound  over  to  the  district  court ;  the  ball  be- 
ing fixed  at  12,000.  In  default  of  bond  be 
was  on  said  date  committed  to  Jail.  On  De- 
cember 23,  1912,  the  district  attorney  filed 
an  information  In  the  district  court,  charging 
tlie  said  Fltchard  with  larceny  as  bailee.  It 
appears  from  the  record  that  thereupon  or 
thereafter  the  district  court,  in  that  case, 
made  and  entered  the  following  order: 

"At  this  day  it  is  ordered  by  the  court  that 
this  defnndant,  Thomas  N.  Fitchard,  be  let 
to  bail  herein  on  sufficient  surety,  to  be  ap- 
proved by  the  clerk,  in  the  penal  sum  of  $1,500, 
conditioned  for  his  appearance  in  this  court  on 
the  6th  day  of  January,  A.  D.  1913,  and  from 
day  to  day  and  from  term  to  term  tiiercafter." 

Later,  In  the  same  case,  an  order  of  court 
was  entered  containing  these  words: 

"At  this  day  It  is  ordered  by  the  court  that 
Attorney  John  T.  Bottom  be  permitted  to  be- 
come surety  on  the  bond  of  the  defendant  here- 
in, Thomas  N.  Fitchard." 

On  February  27,  1913,  the  plaintiff  In  er- 
ror, the  said  John  T.  Bottom  mentioned  In 
the  foregoing  order,  together  with  the  de- 
fendant and  another,  went  into  the  office  of 
the  clerk  of  said  district  court,  which  was 
not  In  the  courtroom  Itself,  and  there,  while 
not  physically  In  the  presence  of  the  district 
Judge,  signed  the  ball  t>ond  or  recognizance. 
Upon  that  bail  bond  or  recognizance  the  said 
defendant  Fltchard  was  released.  The  said 
Fitchard  did  not  thereafter  come  into  court 
to  answer  the  said  charge  at  the  time  set  In 
said  bond,  or  at  any  time,  but  made  default. 
The  court  accordingly  duly  forfeited  the  said 
bond,  and  ordered  that  a  scire  facias  Issue 
against  the  defendant  and  said  John  T.  Bot- 
tom, surety.  On  June  6,  1913,  a  scire  facias 
was  duly  issued  and  served  on  the  plaintiff 
In  error,  John  T.  Bottom,  as  surety  on  said 
ball  bond,  and  the  usual  proceedings  In  such 
cases  were  then  had,  resulting  In  a  Judgment 
against  plaintiff  In  error  for  $1,500,  the  prin- 
cipal sum  named  In  the  bond. 

The  plaintiff  In  error  denies  any  liability 
as  a  surety  on  said  ball  bond,  contending  that 
said  bond  was  talcen  and  approved  by  the 
clerk  of  the  district  court,  and  that  It  Is 
void  upon  the  ground  that  said  clerk  had  no 
sufficient  authority  to  take  and  approve  said 
bond..  There  is  no  Colorado  statute  which 
limits  the  ordinary  common-law  power  of  a 
district  Judge  to  take  ball  under  the  circum- 
stances disclosed  In  this  case.  The  following 
from  Corpus  Jorls  is  therefore  pertinent: 


"Granting  bail  and  fixing  its  anaouDt  is  a  Ju- 
dicial or  quasi  ludicial  function.  The  power  to 
take  bail  is  incioent  to  the  power  to  bear  and  de- 
termine, or  to  commit,  and  hence  it  may  bo  stat- 
ed as  a  general  rule  that  any  court  or  macis- 
trate  that  has  Jurisdiction  to  tnr  a  prisoner 
in  any  case  has  jurisdiction  to  discharge  him, 
and,  a  fortiori,  to  admit  him  to  bail,  subject. 
however,  to  such  regulatioaa  or  UmitatioiM  as 
may  be  imposed  by  statute,  such  as  a  statute 
conferring  exclusive  jurisdiction  upon  certain 
courts  and  judges,  or  in  certain  criminal  cases, 
in  the  matter  of  bearing  and  determining  ap- 
plications for  bail.  OnUnarily  a  recofnizanoe 
may  be  taken  dtber  by  a  court  as  such  or  by  a 
judge  thereof."    6  Corpus  Juris,  p.  971,  {  194. 

The.  case  of  E^x  parte  Doyle,  62  W.  Va. 
280,  283,  57  S.  B.  824,  826,  approvingly  dted 
5  Gyc.  76,  in  saying: 

"Bail  rests  on  common  law,  except  as  stat- 
ute controls,  and  that  court  has  power  to  bail 
which  has  ^wer  to  try  and  determine  the  case. 
The  power  is  inherent  in  that  court  by  common 
law,  necause  it  has  charge  of  the  accused." 

The  district  Judge,  in  the  case  at  bar,  hav- 
ing the  power  to  let  the  said  Fltdiard  to 
bail,  It  remains  to  be  determined  whether  the 
Judge  or  court  had  done  all  that  was  neces- 
sary to  validate  the  bond  here  In  question, 
either  through  the  Judge  personally,  or  by 
the  clerk  with  lawfoily  delegated  authority, 
or  both. 

[1]  From  the  record,  and  the  facts  as  here- 
inbefore set  forth,  it  appears  that  the  Judi- 
cial function  of  allowing  ball  and  fixing  the 
amount  thereof  was  not  attempted  to  be  dele- 
gated by  the  Judge,  but  was  fully  performed 
by  himself.  The  clerk  did  not  take  and  ap- 
prove the  bond  until  after  the  Judge  bad  thus 
acted.  The  clerk's  act  was  in  obedience  and 
pursuant  to  the  order  of  the  Judge.  It  was 
in  compliance  with  a  direction  and  order  of 
the  court  This  a<;t  of  the  clerk  was  In  keep- 
ing with  many  of  the  duties  expected  of  and 
performed  by  a  clerk  of  the  court  under  the 
orders  and  directions  of  the  court,  which  are 
considered  as  regular  and  a  lawful  authori- 
zation in  court  procedure.  In  such  matters 
the  acts  of  the  clerk  in  such  manner  are  re- 
garded under  the  la*v  as  the  acts  of  the  court, 
through  the  Instrumentality  of  the  clerk,  ef- 
fectuating the  record  as  directed  by  the 
judge,  and  are  considered  and  taken  to  be  . 
the  official  record  made  by  the  court 

Under  these  circumstances  It  seems  to  us 
that  the  act  of  the  clerk  ought  to  be  con- 
strued as  the  act  of  the  Judge  himself,  and 
be  given  the  same  effect  and  consequence  as 
If  the  district  judge  had  himself  personally- 
taken  and  approved  the  said  bail  bond.  We 
adopt  the  language,  and  tbe  rule,  of  the  court 
In  the  case  of  State  v.  Satterwhlte,  20  S.  C. 
536,  where  it  is  Judicially  stated  in  the  opin- 
ion: 

"In  this  case  the  order  for  bail  expressly  re- 
quired that  the  recognizance  H>e  entered  into 
and  approved  by  the  clerk  of  said  conrt'  •  •  • 
It  was,  in  effect,  the  taking  of  the  recognisance 
by  the  judge  himself,  acting  through  the  proper 
officer  of  his  court,  just  as  many  other  acts  are 
done  by  the  clerk,  through  the  directions  of  the 
Judge,  as  the  acts  of  the  Gourt" 
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Xbe  case  of  Hnnt  r.  United  States,  63  Fed. 
168,  11  <J.  C.  A.  340,  27  U.  S.  App.  287,  is  In 
Mjint,  cLzid  In  barmony  witb  the  th«ory  here- 
n  followed.    The  court  there  said: 

'*^^liie  District  Judge  diachargcd  eacli  imptor- 
I'anl  judicial  function  in  connection  with  taking 
:>ail.  He  decided  that  the  offense  was  bailable, 
uid  fixed  the  amount  of  the  bond.  He  also  or- 
dered the  clerk  to  approro  the  bond  when  it 
should  be  signed  by  two  sureties.  This  order 
addressed  to  the  clerk  was  tantamount  to  an  ap- 
proval in  advance  of  a  bond  signed  by  two 
sureties  whom  the  clerk  might  accept  as  sufiB- 
cient." 

Tbe  opinion  in  the  Hunt  Case,  supra,  was 
rendered  upon  a  petition  for  rehearing,  and 
deals  solely  witb  the  question  confronting  us 
In  the  present  case.    There  was  no  statute, 
state  or  federal,  authorizing  the  clerk  of  the 
United  States  District  Court  to  admit  parties 
to  ball*   The  sureties  in  that  case  contended 
that  tbe  ball  bond  there  In  question  was  void, 
because  taken  by  a  clerk,  even  though  he 
acted  under  the  direction  of  the  court.    The 
original  opinion,  reported  in  Hunt  t.  United 
States,  61  Fed.  795,  10  C.  C.  A.  74,  Invokes 
the  principle  of  estoppel,  'and  this  was  the 
subject  of  complaint  in  the  petition  for  re- 
hearing.    In  a  per  curiam   opinion  denying 
tbe  petition  for  rehearing,  the 'court  bases  its 
decision  chiefly  upon  the  ground  that  the  or- 
der of  the  court,  addressed  to  the  clerk,  that 
he  approve  the  sureties,  was  tantamount  to 
an  approval  in  advance  by  the  Judge. 

In  the  case  of  State  v.  Sewall,  3  La.  Ann. 
575,  it  was  held  that  the  district  Judge  could 
legally  delegate  to  his  clerk,  or  to  a  Justice 
of  the  peace,  authority  to  accept  a  bond. 
The  bond  in  that  case  was  accepted,  not  by 
the  clerk,  who  is  the  ministerial  officer  of  the 
court,  but  by  a  Justice  of  tbe  peace,  who  was 
authorized  to  act  in  the  matter,  and  tbe 
court  held  that  the  act  of  the  Justice  was  the 
act  of  the  court    If  a  Judge  may  delegate  au- 
thority to  approve  a  bond  to  an  officer  out- 
side of  his  court,  it  seems  there  is  greater 
reason  for  holding  that  he  may  delegate  it 
to  his  own  clerk,  as  was  done  in  tbe  case  at 
bar.    The  case  of  State  v.  Sewall,  supra,  fol- 
lowed the  case  of  State  v.  Jones,  3  La.  Ann. 
9,  where  after  argument  and  consideration 
the  court  held  that  a  bond  may  be  executed 
In  the  presence  of  any  person  designated  by 
tbe  Judge.    These  Louisiana  cases  are  not  in 
conflict  with  the  general  rule,  so  frequently 
mentioned  in  the  brief  of  the  plaintiff  in  er- 
ror, that  a  recognizance  or  bond  taken  and 
approved  by  an  officer  without  authority  is 
void.    The  Supreme  Court  of  Louisiana  did 
not  Intend  to  abrogate  such  a  rule  iu  the  cas- 
es cited,  for  tbe  same  court  a  little  later,  in 
tbe  case  of  State  v.  Clendennen,  6  La.  Ann. 
744,  held  that  a  sheriff  had  no  power  to  ball 
tbe  accnsed,  and  the  bond  there  was  held 
void,  but  void  for  tbe  reason  that  "there  was 
no  order  of  court  fixing  the  amount  of  the 
bond,  or  directing  the  sheriff  to  take  it."    In 
tbe  case  at  bar  there  is  no  question  but  that 
the  necessary  or  proper  order  of  the  court 
receded  the  action  of  the  clerk. 


We  think  that  tbe  trial  judge  was  correct 
in  his  holding,  as  appears  of  record,  "that 
this  bond  was  taken  under  tbe  direction  and 
supervision  of  the  court." 

[2]  The  bail  bond  in  the  case  at  bar  was 
Indorsed  by  the  clerk  as  follows: 

"The  reconizance  signed  by  the  above-named 
Thomas  N.  Fitchard,  C.  L.  Fitcbard,  and  John 
T.  Bottom,  in  my  presence,  and  filed  and  approv- 
ed by  me  this  27th  day  of  February,  A.  D.  1913. 
"J.  Sborraan  Brown,  Clerk. 
"By  J.  S.  Bergen,  Deputy  Clerk." 

T%ls  Indorsement  merely  evidences  the 
physical  action  of  tbe  clerk  In  taking  and  ap- 
proving the  bail  bond,  but  it  does  not  nega- 
tive his  authority  to  do  so  under  the  order 
of  the  court  It  did  not  make  his  act  any 
less  the  act  of  the  court  In  the  case  of  Bo- 
dine  V.  Comm.,  24  Pa.  69,  it  was  shown  that 
the  docket  entry  of  a  recognizance  was  sub- 
scribed by  tbe  clerk  as  follows: 

"Taken  and  acknowledged  before  me,  26th 
April,  1853.  A.  Cochran,  Qerk." 

The  court  in  that  case  said: 

"But  the  record  shows  that  it  [the  recogniz- 
ance] was  taken  in  term  timo,  and  we  presume 
it  to  have  been  the  act  of  the  court— the  clerk 
being  their  instrument  only.  'Omnia  prtesum- 
untur  rite  esse  acta.'  Nor  do  tbe  words  'Taken 
and  acknowledged  before  me,'  and  signed  by  the 
clerk,  negative  this  presumption,  for  they  were 
unnecessary  words,  and  may  be  rejected  as  sur-. 
plu8B£e.  The  court  of  quarter  sessions  had 
powor  to  admit  to  bail;  the  recognixauoe  taken 
was  their  act,  and  not  the  clerk's,  and  there- 
fore it  was  valid,  and  not  void." 

In  the  Bodine  Case,  supra,  counsel  for  the 
surety  contended  that  it  did  not  appear  from 
the  record  that  the  court  directed  the  accus- 
ed to  enter  into  a  recognizance  or  fix  its 
amount  which  fact  the  court  did  not  deny, 
but  nevertheless  ruled  that  the  act  of  the 
clerk  was  tbe  act  of  the  court,  regardless  of 
the  clerk's  indorsement  if  it  was  done  in 
term  time. 

In  the  case  of  United  States  v.  Evans  (C. 
C.)  2  Fed.  147,  an  agreed  statement  of  facts 
recited,  among  other  things,  that,  "in  pursu- 
ance to  the  verbal  direction  of  the  court,  the 
bond  was  executed  in  the  clerk's  office  adjoin- 
ing the  courtroom."  The  opinion  states  that 
the  clerk  wrote  at  the  foot  of  the  bond, 
"Signed,  sealed,  and  acknowledged  and  ap- 
proved by  me,"  and  thereto  signed  hia  name 
as  clerk  of  the  court  Tbe  indorsement  did 
not  deter  the  court  from  proceeding  on  the 
theory  that  the  bond  was  taken  by  the  court 
in  the  exercise  of  its  Inherent  power  to  take 
a  recognizance.    The  court  said: 

"Here  the  court  had  power  to  take  a  bail 
bond  and  release  tbe  defendant;  and,  while 
80  lawfully  in  custody  before  a  proper  tribunal, 
he  and  his  sureties  executed  and  filed  this  bond. 
It  was  accepted  by  the  court,  or  otherwise  he 
could  not  have  been  discharged,  and  after  sucli 
acceptance  and  discharg'e  they  will  not  be  heard 
to  say  that  it  was  not  properly  acknowledged 
and  approved." 

The  element  of  estoppel  seems  to  enter  into 
the  above  quotation,  but  only  to  aid  the  pre- 
sumption that  the  clerk  acted  under  the  im- 
mediate direction  of  the  court;  the  case  as- 
suming, apparently,  that  the  court  could  del- 
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cgate  to  the  clerk  the  ministerial  work  of 
taking  and  approving  the  bond,  a  doctrine 
quite  generally  followed.  Concerning  the 
delegation  of  authority  to  take  and  approve 
bonds,  the  following  appears  In  Corpus  Juris: 

"Tie  allowanco  of  ball  and  fixing  the  amount 
thereof  are  judicial  acts,  and,  in  the  abcence  of 
statute  otherwise,  the  court  or  judicial  officer 
vested  with  such  power  cannot  del^ato  it  to 
another.  But,  where  such  power  has  been  ex- 
ercised by  the  proper  court  or  officer,  tho  act 
of  taking  and  approving  the  bail  bond  has  been 
held  to  be  a  ministerial  act  which  may  be  dele- 
gated, without  statutory  authority."  6  Corpus 
Juris,  9^  S  200— citing  State  v.  OUbert,  10  La. 
Ann.  SHi;  State  v.  Wyatt,  6  La.  Ann.  701; 
State  V.  Sewall,  8  La.  Ann.  57S;  State  v.  Jones, 
3  La.  Ann.  9;   SUte  t.  Edney,  60  N.  C.  463. 

[S]  We  think  that  In  the  case  at  bar  tbe 
court  by  its  order  delegated  to  the  derk  the 
performance  of  simply  a  ministerial  duty, 
and  that  the  oonrt  bad  the  right  to  do  so  un- 
der the  authorities  herein  cited,  and  that 
snch  ministerial  acts  of  the  clerk  are  to  be 
deemed  as  the  acts  of  the  court,  performed 
by  the  clerk  for  the  court,  according  to  the 
views  announced  In  Hunt  t.  U.  S.,  supra, 
and  State  v.  Sewall,  supra.  The  Colorado 
cases  dted  by  the  plalntUf  In  error  do  not 
hold  contrary  to  the  views  herein  expressed. 
The  case  of  People  v.  Mellor,  2  Colo.  705, 
merely  conceded  that  the  sureties  In  a  re- 
cognizance may  show  that  the  court  before 
whom  the  recognizance  was  acknowledged, 
had  no  authority  in  that  behalf.  In  the  case 
of  Haney  v.  Pe<H>Ie,  12  Colo.  345,  21  Pac.  39, 
the  court  stated  that  If  ball  be  taken  by  a 
court  having  no  Jurisdiction,  or  by  an  officer 
destitute  of  legal  authority,  the  Instrument 
Is  void  as  to  both  principal  and  surety;  but 
the  court  found  that  the  Justice  of  the  peace 
who  had  approved  the  bond  had  power  to 
do  so,  and  that  the  bond  was  valid.  In  the 
case  of  Rupert  v.  People,  20  Colo.  424,  38  Pac 
702,  no  question  of  the  authority  to  delegate 
the  approval  of  bail  bonds,  or  acts  of  clerks 
approving  bonds  as  ministerial  officers,  arose. 
The  bond  in  that  case  was  taken  and  ap- 
proved by  the  sheriff  imder  circumstances 
when  bail  could  be  taken  and  bond  approved 
only  by  a  Judge  or  two  Justices  of  the  peace. 
The  sheriff  In  that  case  acted  on  his  own  mo- 
tion and  without  any  order  of  court  directing 
him  to  do  so.  In  the  case  of  Thompson  v. 
People,  23  Colo.  App.  205,  128  Pac.  863,  the 
facts  were  parallel  to  those  in  the  Rupert 
Case,  and  the  recognizance  having  been  tak- 
en by  an  officer  without  authority  was  void. 

Had  the  clerk.  In  the  case  at  bar,  acted  on 
his  own  motion,  and  without  any  preceding 
order  of  the  court  directing  his  action,  a  dif- 
ferent situation  would  J)e  presented,,  which  it 
is  not  now  necessary  to  discuss,  but  In  which 
the  doctrine  announced  in  the  Rupert  and 
Haney  Oases  might  have  some  application. 
We  think  that  the  rule  that  a  district  court 
may  delegate  to  Its  clerk  the  authority  to 
perform  the  ministerial  act  of  taking  and  ap- 
proving bail  b<»ida,  after  the  court  has  al- 
lowed ball  and  fixed  the  amount  thereof.  Is 


a  very  salutary  one.  It  does  violence  to  no 
rule  of  statutory  construction  as  applied  to 
any  statute  concerning  ball.  It  ^Imlnates 
one  of  the  "lot^holes  of  the  law"  through 
which  a  miscarriage  of  Justice  may  occur. 
We  think  that  following  the  rules  announced 
herein  would  be  an  adherence  to  sound  prin- 
ciples of  law  and  legal  construction  and 
will  result  in  doing  Justice  in  the  case  at 
bar. 

The  Judgment  is  affirmed. 

Affirmed. 

OARRIODES,  J.  (dissenting).'  December 
19, 1912,  Fltchard  was  bound  over  to  the  dis- 
trict court  upon  a  felony  diarge,  by  a  loatice 
of  the  peace  acting  as  a  committing  magla- 
trate,  who  fixed  his  ball  in  the  sum  of  $2,000. 
Falling  to  give  this,  be  was  committed  to 
Jail.  December  23, 1912,  the  district  attorney, 
by  leave  of  court,  filed  an  information  against 
him,  based  upon  the  preliminary  examination. 
The  court  fixed  his  bond  at  $1,600  and  en- 
tered  an  order  that  he  be  let  to  ball  in  tliat 
sum  upon  surety  to  be  approved  by  the  clerk 
of  the  court.  Defendant  remained  In  Jail 
untU  February  27,  1913,  when  an  order  was 
entered  by  the.  court  permitting  his  attorney, 
Mr.  Bottom,  to  sign  the  district  court  bail 
bond,  whereupon  Mr.  Bottom  went  to  the 
office  of  the  clerk  of  the  district  court  and 
executed  the  following  bond: 

"S&te  of  Colorado,  City  and  County  of  Den- 
ver—ss.:  People  of  the  State  of  Colorado 
against  Thomas  N.  Fitchard.  Case  No.  21,- 
(Ki..  In  the  District  Court,  Division  6.  Know 
all  men  by  these  presents,  tliat  we,  Thomas  N. 
Fltchard,  as  prindpaL  and  John  T.  Bottom,  as 
surety,  are  Jomtly  and  severally  held  and  firmlv 
bound  unto  the  people  of  the  state  of  Colorado 
in  the  penal  sum  of  $1,500  lawful  money  of 
the  United  States,  to  be  levied  upon  our  and 
each  of  our  goods  and  chattels,  lands  and  tene- 
ments, unto  the  use  of  the  said  people,  if  de- 
fault be  made  in  the  fcdiowing  conditions,  which 
conditions  are  these:  That  if  the  above  bonnden 
Thomas  N.  Fitchard  shall  personally  be  and  ap- 
pear at  the  fifth  division  of  the  district  court 
of  the  second  judicial  district,  sitting  witliin 
and  for  the  dty  and  county  of  Denver,  state  of 
Colorado,  on  the  8th  day  of  April,  A.  D.  1913, 
and  from  day  to  day  and  term  to  term  thereafter, 
and  remain  at  and  abide  the  order  of  said  conrt, 
and  not  depart  the  court  without  leave,  then 
and  there  to  answer  unto  a  certain  information 
thordn  pending  against  the  said  Thomas  N. 
Fitchard,  for  uie  crime  of  grand  larceny  and 
larceny  as  bailee,  then  this  recognizance  to  be 
void;  otherwise,  to  be  and  remain  in  full  force 
and  effect  Given  under  our  bands  and  seals 
this  27th  day  of  February,  A.  D.  1913.  [Signed] 
Thomas  N.  Fitchard.  [Seal.]  C.  L.  Fitchard. 
[Seal.]    John  T.  Bottom.    [Seal.] 

"State  of  Colorado,  City  and  County  of  Den- 
vet^-es.:  John  T.  Bottom,  the  surety  whose 
name  is  subscribed  to  the  above  undortakin^, 
being  duly  sworn,  upon  his  oath  says  that  he  is 
a  resident  and  realty  holder  within  the  said 
city  and  county  of  Denver,  and  that  he  is  worth 
the  sum  specified  in  tho  said  undertaking  as 
the  penalty  thereof,  over  and  above  his  just 
debts  and  liabilities,  in  property  not  by  law 
exempt  from  execution  in  this  state,  said  prop- 
erty consisting  of  1648  Washington  street,  m 
the  city  and  county  of  Denver;  value,  $10,000; 
incumbrance,  $2,900.    [Signed)  John  T.  Bottom. 

"Subscribed  and  sworn  to  before  me  this  27tli 
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day  of   February,  A.  D.  1913.     J.   Sbernuut 
Brown,  Clerk,  by  J.  H.  Berten,  Deputy  Qerk. 

"This  recognizance,  si^ed  by  the  above-named 
Thomas  N.  Bltdiard,  C.  L.  Eltchard,  and  John 
T.  Bottom,  in  my  presence,  and  filed  and  approiv- 
ed  by  me  this  27th  day  of  February.  A.  D.  1913. 
J.  Sherman  Brown,  Cleric,  by  J.  H.  Beigen, 
Deputy  Clerk." 

Defendant  was  then  released,  but,  falling 
to  comply  with  the  conditions  of  the  bond, 
it  was  forfeited,  and  scire  facias  Issued 
against  Bottom.  The  defense  was  that  the 
bond  was  void,  because  not  taken  by  an  au- 
thorized person.  It  was  stipulated  on  the 
trial  of  the  scire  facias  that  tbe  bond  was 
taken  by  tbe  clerk  in  the  clerk's  office;  not 
in  tbe  courtroom,  nor  in  open  court,  nor  In 
tbe  presence  of  tbe  Judge. 

Section  215,  R.  S.  1908,  provides  that  no 
attorney  at  law  shall  become  surety  in  any 
bond  or  recognizance  for  the  appearance  of 
any  person  charged  with  a  public  offenset 
witbout  tbe  consent  of  a  Judge  of  the  dis- 
trict first  bad,  approving  said  surety. 

Section  1932  makes  judges  of  tbe  Supreme 
Court  and  of  tbe  district  courts  and  Justices 
of  tbe  peace  committing  magistrates,  witb 
power  to  bind  over  to  tbe  district  court 

Section  1938  provides  for  tbe  issuing  of  a 
warrant  by  any  judge  or  justice  of  tbe  peace, 
who  shall,  after  bearing  tbe  evidence^  ei- 
ther commit  tbe  accused  to  jail,  admit  him 
to  ball,  or  discharge  bim.  The  recognizance, 
if  taken,  shall  require  the  accqsed  to  appear 
on  tbe  first  day  of  the  next  term  of  the  dis- 
trict court,  or,  if  that  court  is  in  session, 
then  on  some  day  of  tbe  term  to  be  desig- 
nated. 

Section  1942  provides  that,  U  tbe  accused 
fails  to  give  tbe  bail  at  tbe  time  of  tbe  pre- 
Uminary  bearing  and  is  committed  for  want 
of  good  and  sufficient  baU,  the  magistrate 
shall  Indorse  on  tbe  warrant  of  commitment 
in  what  sum  ball  ought  to  be  taken,  then 
after  that  any  two  justices  of  the  peace  or 
any  jndge  may  take  such  ball  in  vacancy; 
that  Is,  when  tbe  district  court  is  not  sit- 
ting, as  provided  in  section  1934. 

Section  1944  then  provides  tbe  manner  in 
wbicb  tbe  recognizance  shall  be  taken:  It 
shall  be  taken  to  the  people,  and  be  signed 
by  the  persons  entering  Into  tbe  same,  and 
certified  by  the  magistrate  or  i}erson  taking 
it,  who  must  then  deliver  it  to  tbe  clerk  of 
tbe  district  court  on  or  before  tbe  day  men- 
tioned therein  for  tbe  appearance  of  tbe  ac- 
cused (showing  clearly  that  these  sections 
relate  to  bind-over  proceedings  to  tbe  dis- 
trict court,  conducted  by  Judges  or  Justices 
of  tbe  peace  sitting  as  committing  magis- 
trates). The  section  then  provides  that  re- 
cognizances'taken  In  courts  of  record  need 
not  be  BO  signed,  meaning  of  course,  an  open 
court  recognlzanoei 

Section  1964,  provides  tbat  tbe  district  at- 
torney shall  file  an  information  against  the 
accused,  who  has  had  a  preliminary  examina- 
tion and  been  bound  OTer  by  tbe  examining 
magistratak 


Section  1989  provides  tbat  tbe  derk  of 
tbe  district  court  shall  issue  process  of 
cai^as  directed  to  the  sheriCT  for  the  arrest 
of  tbe  person  informed  against,  and  makes 
it  tbe  duty  of  tbe  sheriff  to  arrest  tbe  per- 
son therein  named  and  let  Mm  to  bail  and 
return  the  recognizance  to  the  clerk  wbo  is- 
sued the  capias.  When  tbe  district  attor- 
ney files  tbe  Information,  secUcm  1947  pro- 
vides tbat  tbe  court  shall  make  an  order  fix- 
ing the  amount  of  tbe  bail,  wbicb  tbe  clerk 
must^  indorse  on  tbe  process,  and  tbe  statute 
says  tbe  sheriff  who  arrests  tbe  person — 
not  tbe  clerk — shall  let  him  to  ball  In  tbe 
sum  specified  on  the  process,  and  the  ball 
bond  shall  be  signed  by  the  persons  entering 
Into  tbe  same.  This  is  a  signed  ball  bond, 
as  distinguished  from  an  open  court  recog- 
nizance. 

These  sections  *BppIy  to  all  informations 
alike,  whether  the  accused  has  bad  a  pre- 
liminary examination  or  not,  or  whether  he 
Is  at  large  or  In  Jail.  In  People  v.  Eberlle, 
60  Colo.  209,  152  Paa  146,  It  is  said: 

"When  an  Information  is  filed  in  the  district 
court,  the  statnte  makes  it  the  dnty  of  the  court 
to  enter  an  order  fixing  the  amount  of  bail — to 
be  indorsed  on  the  proceoa — and  the  clerk  of  tbe 
court  is  directed  to  issue  process  of  capias  for 
the  apprehension  of  the  defendant.  The  statute 
providing  for  the  issuing  of  a  capias,  and  the 
indorsement  thereon  of  the  amount  of  bail,  and 
letting  the  accused  to  bail,  makes  no  exceptioa 
of  cases  in  which  defendants  have  had  a  prelimi- 
nary hearing,  bat  applies  alike  to  all  informa- 
tions." 

When  the  district  attorney  filed  bis  In- 
formation, and  tbe  court  entered  tbe  order 
fixing  the  amount  of  bail,  and  the  clerk  is- 
sued tbe  capias  and  placed  it  In  tbe  hands 
of  tbe  sheriff,  with  tbe  amount  of  boll  in- 
dorsed thereon,  tbe  magistrate's  order  In- 
dorsed on  tbe  warrant  of  commitment  had 
served  Its  purpose,  and  defendant  was  under 
another  Jurisdiction.  Tbe  ball  attempted  to 
be  taken  in  tbe  district  court  was  not  tbe 
magistrate's  ball,  but  tbat  fixed  by  tbe  order 
of  the  district  court 

2.  A  bond  or  recognizance  taken  and  ap- 
proved by  an  officer  of  court  in  a  criminal 
case,  who  has  no  statutory  authority  to  take 
or  approve  such  a  bond,  is  void  both  as  a 
statutory  bond  and  as  a  common-law  obliga- 
tion. People  V.  Mellor,  2  Colo.  705;  Haney 
V.  People,  12  Colo.  345-349,  21  Pac.  39;  Ru- 
pert V.  People,  20  Colo.  424r-427,  38  Pac.  702 ; 
Thompson  v.  People,  23  Colo.  App.  204-206, 
128  Paa  863;  State  v.  Caldwell,  124  Mo. 
509,  28  S.  W.  4;  San  Francisco  v.  Hartnett 
1  Cal.  App.  652,  82  Pac.  1064;  Territory  ex 
rel,  V.  Woodrlng,  15  Okl.  203,  82^  Pac.  672,  1 
L.  B.  A.  (N.  S.)  848,  6  Ann.  Cas.  950. 

3.  Tbe  next  proposition  is  equally  well  set- 
tied.  Tbe  clerk  of  court  has  no  authority 
to  take  a  ball  bond  in  criminal  cases,  unless 
so  authorized  by  statute,  and,  if  taken  by 
him  In  tbe  absence  of  such  authority,  Is 
void ;  fortber.  It  Is  impossible,  without  stat- 
utory authority,  for  the  court  to  confer  any 
sucb  power  upon  tbe  dark,  and  any  order 
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made  by  tbe  court  that  the  clerk  approve  the 
ball  bond,  nnless  the  statote  authorises  It, 
Is  void.  6  C.  J.  981,  f  207;  8  R.  C.  L.  H 
24,  25;  8  A.  ft  E.  Eac  of  Law  (2d  Ed.)  p. 
659 ;  Morrow  v.  State,  6  Kan.  563 ;  State  t. 
Caldwell,  124  Mo.  509,  28  S.  W.  4;  State  t. 
Wlnnln^r,  81  Ind.  51;  Didcenson  v.  State, 
20  Neb.  72,  20  N.  W,  184 ;  Territory  ex  rel. 
V.  Woodring,  15  DM.  204,  82  Pac.  572,  1  L. 
R.  A.  (K.  S.)  848,  6  Ann.  Cas.  950;  San 
Francisco  v.  Hartnett,  1  Cal.  App.  652,  82 
Pac.  1064.  In  6  C.  J.  at  page  981,  |  207,  it 
is  said: 

"Aa  to  clerks  of  coarta,  it  may  generally  be 
stated  that  they  have  no  inherent  power  to  take 
bail,  and  can  do  so  only  by  virtae  of  some  stat- 
utory enactment,  and  this  is  true,  even  though 
they  are  deputized  by  the  court  or  a  judge  there- 
of, for,  in  the  absence  of  a  statute  permittinK  it, 
courts  cannot  delegate  such  power  to  tbeir 
clerks.  And  where  bail  is  taken  by  a  clerk  with- 
out legal  authority,  a  subsequent  approval  by 
the  court  does  not  validate  it 

In  3  R.  C  L.  SI  24,  25,  p.  23,  It  Is  said: 
"While  there  is  a  difference  of  judicial  opin- 
ion as  to  the  rig^t  of  the  Legislature  to  grant 
the  power  to  allow  bail  to  a  clerk  of  court,  the 
authorities  uniformly  hold  that  this  officer  has 
no  such  power  inherently,  and  unless  it  is  con- 
ferred upon  him  expressly  by  statute,  a  bond  en- 
tered into  before  him  in  a  criminal  case  is  void. 
The  court  cannot  delegate  its  authority  to  take 
bail  to  the  clerk." 

In  3  A.  ft  EL  Ena  of  Law  (2d  Ed.)  p.  659, 
the  rule  is  stated: 

"There  is  no  inherent  power  in  the  clerk  of  a 
court  to  take  bail,  and  he  cannot,  in  the  ab- 
sence of  a  statute,  be  delegated  so  to  do  by  the 
court." 

4.  We  have  no  statute  authorizing  the 
clerk  to  take  and  approve  ball  bonds  In  crim- 
inal cases.  That  power  is  conferred  by  stat- 
ute exclusively  upon  the  sheriff.  The  clerk's 
statutory  duty  was  to  indorse  the  amount  of 
ball  fixed  by  the  court  upon  the  capias  and 
deliver  it  to  the  sheriff,  whose  duty  it  was 
to  take  the  bail  bond  and  deliver  it  to  the 
clerk  for  filing  in  bis  office.  Section  1946, 
p.  971,  C  J.,  dted  in  the  majority  opinion, 
applies  to  open  court  recognizances,  not  to  a 
bail  bond  like  tliis.  In  criminal  cases,  any 
court  of  record,  or  court  that  has  Jurisdiction 
to  try  the  defendant,  has  inherent  power  to 
admit  him  to  bail.  Such  a  technical  recog- 
nizance is  not  written  nor  signed.  It  is  en- 
tered into  orally  in  open  court,  before  the 
court,  and  is  called  an  "open  court  recogni- 
zance." The  obligors  appear  at  the  bar  of 
the  court  and  acknowledge  themselves  to  owe 
and  be  indebted  unto  the  people  in  a  stipu- 
lated sum  upon  certain  conditions  named. 
Neither  the  clerk  nor  sheriff  has  anything  to 
do  with  the  execution  of  such  a  bond.  The 
clerk  enters  what  took  place  before  the  court 
in  the  minutes,  spreads  it  upon  the  journal 
of  the  day's  proceedings,  and  it  becomes  a 
part  of  the  court  record.  Nothing  of  that 
sort  was  done  in  this  case.  The  court  enter- 
ed two  orders  only  In  this  matter:  The  first, 
December  23,  1012,  which  provides  that  de- 
fendant be  let  to  ball  in  the  sum  of  $1,500, 
with  surety  to  be  approved  by  the  clerk;  the 


next,  February  27,  1913.  when  Mr.  Bottom 
appeared  in  court  and  asked  permission  to 
sign  the  bond.  There  are  no  other  orders. 
There  was  no  attempt  by  any  one  to  enter 
into  an  open  court  recognizance  and  tbe 
court  took  no  such  recognizance. 

Tbe  only  court  officer  authorized  by  stat- 
ute to  take  the  bond  was  the  sheriff,  and  tbe 
court  exceeded  Its  jurisdiction  when  it  di- 
rected the  bond  to  be  taken  by  tbe  derk. 
Tbe  only  power  to  admit  to  bail,  possessed 
by  the  court  itself,  was  by  an  open  court  rec- 
ognizance, which  power  was  not  exercised. 
We  have  neither  an  open  court  recognizance 
nor  a  bail  bond  taken  by  the  sheriff,  so  we 
must  of  necessity  eliminate  from  the  case 
both  these  methods  of  taking  baiL  Wliat, 
then,  do  we  have?  Whether  the  majoritj- 
opinion  holds  that  the  bond  was  taken  by 
the  judge,  as  distinguished  from  the  conrt, 
I  cannot  tell.  If  so,  the  answer  to  such  a 
contention  is  that  the  record  ^ows  that  the 
bond  was  not  taken  by  the  Judge,  but  by  the 
clerk.  I  have  no  way  of  contending  against 
a  wrongful  statement  of  the  record,  except 
to  say  that  there  is  no  such  record.  If  it  be 
conceded  that  a  Judge,  as  dlsttngiilshed  from 
the  court,  has  such  power,  the  record  shows 
he  did  not  exercise  it,  and  did  not  take  this 
bond.  If  he  had  endeavored  to  do  so,  it 
would  have  been  necessary  for  the  principal 
and  surety  to  execute  the  bond  before  him 
personally,  and  it  then  would  have  to  be  filed 
with  the  derk  the  same  as  a  bond  taken  by 
the  sberifC  I  have  stated  in  full  all  the  rec- 
ord in  this  matter,  so  that  it  cannot  be  con- 
tended with  any  truthfulness  that  the  Judge 
took  this  bond. 

6.  Tlie  first  court  order  simply  fixed  the 
amount  of  bail,  with  the  direction  tliat  tbe 
surety  be  approved  by  the  derk.  The  sec- 
ond court  order  is  in  the  following  language: 

"No.  21021.  People  v.  Thomas  N.  Fitchard. 
At  this  day  it  is  ordered  by  the  court  Uiat  At- 
torney John  T.  Bottom  be  permitted  to  become 
surety  on  tbi  bond  of  tbe  defendant  lierein, 
Thomas  N.  Fitchard." 

Bottom  belonged  to  a  prohibited  class,  and 
this  order  simply  removed  the  disability  cre- 
ated by  the  statute  on  account  of  his  being 
an  attorney.  When  that  was  removed,  he  be- 
came competent,  and  stood  upon  the  same 
footing  as  any  other  prospective  surety.  He 
had  to  possess  tbe  property  qualifications  of 
a  surety,  and  go  before  the  proper  court  offi- 
cer to  sign  the  bond,  like  any  other  surety. 
Tbe  court  did  not  pass  upon  his  qualifica- 
tions, nor  order  that  he  be  accepted  as  a 
surety.  It  simply  removed  the  disability,  and 
placed  him  in  the  competent  class  to  sign  the 
bond.  Before  that  he  was  incompetent,  no 
matter  what  his  qualifications.  If  the  court 
ordered  the  clerk  to  take  and  approve  Bot- 
tom as  a  surety  on  the  bond,  why  did  the 
clerk  make  him  qualify? 

It  was  admitted  on  the  trial  that  this  boai 
was  signed  in  the  derk's  office,  away  from 
tbe  courtroom,  away  from  the  Judge,  and  not 
in   open   court;   that  Bottom   went   to   the 
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clerk's  otBoe,  and  the  clerk  took  the  bond, 
the  same  as  he  would  take  any  other  bond. 
'Phis  was  a  void  act  of  the  clerk,  because 
without  authority  of  law,  and  the  bond  was 
void.  Being  void,  there  could  be  no  liability 
upon  It. 

I  am  authorized  to  state  that  Chief  Justice 
WHITE  and  Mr.  Justice  BAILEZ  concnr  in 
the  views  hereia  expressed. 


BOYD  ▼.   BOYD.     (No.  8842.) 

(Supreme  Court  of  Colorado.     April  2,  1917. 
Rehearing  Denied  May  7,  1&17.) 

coukts  «=>185— jvkisdicnor  on  appbaiy— 

Statutes — Constkuctxon. 
Kev.  St.  1808,  §  1536,  provides  for  appeals 
to  the  district  court  from  final  judgments  and 
decrees  of  the  county  court.  Sess.  liaws  1915, 
p.  206,  S  12,  provides  that  no  appeal  shall  be 
taken  to  the  district  court  from  any  judgment  or 
decree  of  a  county  court  in  any  action  for  di- 
vorce. Defendant  was  granted  a  decree  of  di- 
vorce, and  plaintiff  thereafter  brought  independ- 
eot  suit  to  set  aside  such  decree.  The  defend- 
ant appealed  to  the  district  court  ^^^i  that 
the  appeal  was  governed  by  Rev.  St.  1908,  § 
1536,  since  it  was  not  a  divorce  proceeding, 
and  the  district  court  had  jurisdiction, 

[EM.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i  603.] 

Error  to  District  Court,  Arapahoe  County ; 
H.  P.  Burke,  Judges 

Suit  by  the  Nello  May  Boyd  against  Joseph 
VV!,  Boyd.  To  review  an  order  dismissing  an 
appeal  to  the  District  Court,  the  defendant 
brings  error.    Reversed  and  remanded. 

George  Allan  Smith,  of  Denver,  and  E.  L. 
Regennitter,  of  Idaho  Springs,  for  plaintiff 
in  error.  W.  G.  Temple  and  E.  M.  Sabln, 
both  of  Denver,  for  defendant  In  error. 

BAILEY,  J.  Plalntift  In  error,  Joseph  W. 
Boyd,  was  plalntift  in  a  suit  for  divorce  In 
the  Odonty  Court  of  Arapahoe  County,  where- 
in Nelld  May  Boyd,  defendant  in  error,  was 
defendant.  In  which  a  decree  was  rendered 
in  his  favor  in  September,  1911.  In  July, 
1914,  defendant  In  error  filed  suit  for  the 
annulment  of  that  decree,  on  the  ground  that 
she  did  not  accept  service  of  summons, 
though  the  record  purports  to  show  that  she 
did;  and  farther,  that  she  had  no  knowledge 
of  the  granting  of  the  decree,  or  the  penden- 
cy of  the  suit,  nntU  shortly  before  filing  her 
complaint  herein.  Answer  was  filed,  and  up- 
on trial  Jt^dgment  was  entered  setting  aside 
the  decree,  from  which  judgment  Joseph  ap- 
pealed to  the  District  Court  Mrs.  Boyd  filed 
a  motion  to  dismiss  that  appeal,  on  the 
ground  that  the  District  Court  had  no  Juris- 
diction to  review  the  Judgment,  as  It  was  a 
judgment  in  divorce  proceedings,  to  which 
00  appeal  to  the  District  Court  lies.  This 
motion  was  sustained,  and  plaintiff  in  error 
brings  the  Judgment  of  dismissal  here  for 
review. 

The  appeal  from  the  judgment  of  the  Coun- 


ty Court,  vacating  the  divorce  decree,  was 
taken  to  the  District  Court  under  sea  1536, 
R.  S.  1908,  providing  that  appeals  may  be 
taken  from  the  County  Court  to  the  District 
Court  upon  all  final  judgments  of  that  court, 
except  upon  judgments  upon  confession: 

"Appeals  may  be  taken  to  the  District  Court 
of  the  same  county,  from  all  final  judgments 
and  decrees  of  the  County  Court,  except  judg- 
ments by  confession,  by  any  i>eraon  aggriev^ 

by     any     such     final     judgment,     or     deqree. 

•  •    • " 

The  suit  was  an  Independent  action  In  equi- 
ty, to  set  aside  an  alleged  void  judgment 
The  fact  that  the  Judgment  sought  to  be 
annulled  happens  to  be  a  decree  of  divorce 
in  no  way  affects  the  character  of  the  action 
so  as  to  bring  It  within  the  purview  of  the 
statute  relating  to  appeals  in  divorce  cases. 
It  appears  that  plaintiff  below  moved  the 
dismissal  of  the  appeal  upon  the  theory  that 
sec.  12,  chap.  74,  Session  Laws,  1915,  govern- 
ed the  procedure.  That  section,  so  far  as  it 
might  be  applicable.  Is  as  follows: 

"No  appeal  shall  be  taken  or  allowed  to  the 
District  Court  from  any  judgment  or  decree  of  a 
County     Court    in     any     action    for    divorce. 

•  •    •  " 

This  provlslcm  relates  to  appeals  from  de- 
crees or  judgments  in  divorce  actions,  and  ap- 
plies to  such  only.  This  was  not  a  suit  or 
proceeding  In  divorce,  and  the  forgoing  pro- 
vision has  no  application  to  the  judgment 
and  .decree  under  consideration. 

Judgment  reversed,  and  cause  remanded  to 
the  District  Court  for  a  trial  on  the  merits, 
de  novo. 

WHITE,  O.  J.,  and  ALLEN,  J.,  concur. 


KNIGHTON  V.  CHAMBERLIN  et  aL 
(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  MOBTOAOES  <S=s>280(5)  —  ASSUUFTION  OV 
MOBTOAGE    DEBI^-BVIDENCB. 

In  a  suit  against  C.  and.  H.  to  foreclose  a 
mortgage  on  land,  confiioting  evidence  held  to 
support  a  court  finding  that  H.  by  oral  agree- 
ment assumed  the  mortgage. 

[l.il.   Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  J  746.] 

2.  MoRTOAOES  €='280(3)  —  Obal  Pbouise  TO 

ASSUUX    MOBTQAGE— ENFOBOEABILITY. 

A  verbal  promise  by  grantee  to  assume  and 
pay  a  mortgage  on  land,  if  clearly  established,  is 
vafid  and  enforceable  in  equity. 

[Ed.   Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  U  742,  744.] 

3.  Equity  <8=>427(1)  —  Mobtoaoe  Foreclo- 
SUBE — StirFicrENcy  of  Avebments  to  Sup- 
port Decree. 

In  a  suit  to  foredoee  a  mortgage  on  land 
sold  by  the  mortgagor,  averments  of  cross-com- 
plaint held  sufficient  to  uphold  decree  that  II., 
die  purchaser,  assumed  and  agreed  to -pay  mort- 
gage, and  became  personally  liable  therefor,  and 
that,  in  case  of  deficiency  upon  sale,  plaintiff 
be  required  first  to  enforce  demand  against  II., 
and  that  cross-complainant  have  judgment 
against  H.  for  any  sum  which  he  may  \m  com- 
pelled to  pay  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  |§  1001-1004.] 
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Department  2.  Appeal  from  Circuit  Court, 
MarioD  County;  Willi&m  Galloway,  Judge. 

Suit  by  Leila  Knighton  against  Joseph 
Weller  Cbamberlin  and  others,  In  whi(^  de- 
teidants  Chamberlln  filed  a  cross-complaint 
against  defendants  Herrold.  From  a  decree 
as  prayed  for  on  the  cro6s-c<Hnplalnt,  defend- 
ant L.  O.  Herrold  appeals.    Affirmed. 

This  is  a  snit  by  Leila  Knighton  against 
Joseph  W.  (.'hamberlln  and  Rose  W.  Cham- 
l)erlln,  his  mother,  L.  O.  Herrold,  and  Kpsie 
B.  Herrold,  his  wife,  to  foreclose  a  mortgage 
on  lots  11  and  12,  in  block  74,  in  North  Sa- 
lem addition  to  Salem,  Dr.,  executed  by  Mr. 
Ohamberliu  to  secure  a  promissory  note 
which  he  and  his  mother  gave  June  '21,  1913, 
to  the  plaintiff  for  $500,  maturing  in  two 
years,  with  8  per  cent  interest,  payable 
semiannually,  and  providing  for  the  payment 
-of  a  reasonable  sum  in  addition  as  attorney's 
fees  if  a  suit  was  instituted  to  collect  any 
part  of  the  notet  The  complaint  is  in  the 
usual  form,  alleges  the  payment  of  only  three 
installments  of  $20  each  as  interest,  and  that 
$75  is  a  reasonable  sum  as  attorney's  fees. 

The  separate  answer  of  Mr.  Cbamberlin 
and  his  mother  admits  most  of  the  averments 
of  the  complaint,  and  by  way  of  cross-oom- 
plalnt  for  affirmative  reUef  alleges  in  sub- 
stance that  about  November  26,  1913,  he  en- 
tered into  a  contract  with  the  defendant  Mr. 
Herrold,  pursuant  to  which  he  conveyed  the 
real  property  hereinbefore  described  to  the 
latter,  who  agreed  to  assume  and  pay  the 
mortgage  on  such  premises,  and  Mr.  Cbam- 
berlin also  deeded  a  house  and  lot  on  Twen- 
tieth street,  Salem,  Dr.,  to  the  defendant  Mrs. 
Herrold,  then  Miss  Smith,  who  assumed  and 
agreed  to  pay  a  mortgage  thereon  of  $500, 
and  in  consideration  thereof  Mr.  Herrold 
caused  to  be  transferred  the  tools,  machin- 
ery, eta,  and  his  Interest  in  a  building  used 
for  housing  motor  vehicles  and  known  as  the 
"Salem  Auto  Garage,"  then  subject  to  a 
mortgage  of  $500,  the  payment  of  which  Mr. 
Cbamberlin  assumed  aud  subsequently  dis- 
charged, and  that  Mr.  Herrold  has  failed  to 
keep  or  perform  his  part  of  the  agreement, 
except  to  pay  the  installments  of  interest 
The  prayer  of  the  answer  is  that  Mr.  Her- 
rold be  decreed  to  have  assumed  and  agreed 
to  pay  the  plaintiff's  mortgage ;  that  he  there- 
by became  personally  liable  therefor,  while 
Mr.  ChaniDerlin  and  his  mother  are  his  sure- 
ties only;  that  in  case  of  a  deficiency  upon  a 
sale  of  the  premises  under  a  decree  of  fore- 
closure the  plaintiff  herein  be  required  first 
to  enforce  her  demand  for  such  Insufficiency 
against  the  property  of  Mr.  Herrold  before 
Mr.  Cbamberlin  or  his  mother  be  required  to 
pay  any  part  of  the  same;  that  the  latter 
have  a  decree  against  Mr.  Herrold  for  the  re- 
covery of  any  sums,  including  costs,  etc.,  that 
they  may  be  obliged  to  pay  the  plaintiff,  and 
for  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable  in  the 
premises. 


The  answer  of  Mr.  and  Mrs.  Herrold  dt- 
nies   the   material   averments  of  the    croa^ 
complaint  and  fbr  a  defense  thereto  aJJegtis 
that  in  November,  1913,  the  Salem  Auto  Ga- 
rage was  a  corporation,  and  that  the  capital 
stock  therein  was  then  owned  by  Mr.   Her- 
rold,  Miss  Smith,  and  Jack  Mdsom:   that 
Mr.  Herrold  and  Mr.  Cbamberlin  entered  into 
an  oral  agreement  whereby  such  capital  stori 
was  transferred  to  the  latter,  who   as  par: 
consideration   therefor   conveyed   his    eqaltr 
only  in  and  to  the  real  property  descrllied  in 
the  plaintiff's  mortgage  to  Mr.  Herrold,  at-d 
Mr.  Cbamberlin  also  conveyed  to  Miss  Smith. 
now  Mrs.  Herrold,  a  like  interest  In  and  to 
the  boose  and  lot  on  Twentieth  street:  St- 
lem,   Dr.;   ttiat  at  the   time  such   transfers 
were  made  Mr.  Cbamberlin  paid  to  Mr.  Her- 
rold the  remainder  of  the  consideration  for 
such  exchange  of  equities ;  and  that  tlie  con- 
tract here  set  out  is  the  only  agreement  ever 
entered  into  and  the  one  mentioned  in  tbe 
cross-complaint 

These  allegations  of  new  matter  were  cob- 
troverted  by  the  r^ly  of  Mr.  Chamberlui 
and  his  mother,  and  the  cause,  being  then  at 
issue,  was  tried,  resulting  tn  a  decree  as 
prayed  for  in  the  cross-complaint,  exc^c 
that  only  $50  was  allowed  as  attorney's  tees; 
and  Mr.  Herrold  appeals. 

Jas.  G.  Heltzel,  of  Salem  (Bmest  Blue  and 
Donald  W.  Miles,  both  of  Salem,  on  the 
brief),  for  appellant  Pogue  &  Page,  of  Sa- 
lem, on  the  brief,  for  resp<»ident  Knighton. 
Boy  Shields,  of  S«lem  (Smith  &  Shields,  of 
Salem,  on  the  brief),  for  other  respondents. 

MOOB.B,    J.    (after   stating    the    facts  u 
above).    The  only  question  involved  is  wbeti- 
er  Mr.  Herrold,  as  a  part  of  the  considera- 
tion for  an  exchange  of  the  property  trans- 
ferred, orally  agreed  to  assume  and  pay  the 
plalntlfTs  mortgage.    The  testimony  given  «t 
the  trial  shows  that  Mr.   Cbamberlin,  who 
had  for  some  time  been  engaged  as  an  as- 
sistant in  a  surveyor's  office,  where  he  Iiad 
seen  deeds  prepared  for  signature  and  ac- 
knowledgment,  had   no  previous   experience 
in  drawing  such  sealed  instruments,  and  per- 
sonally wrote  the  conveyances  which  he  exe- 
cuted to  Mr.  Herrold  and  to  Miss  Smith.   In 
each  instance  he  stated  in  the  deed  that  tbe 
premises  were  free  from  all  incumbrances, 
except  the  plaintiff's  mortgage  for  $500,  and 
a  mortgage  for  a  like  sum  on  the  TwenUetb 
street  house  and  lot;  but  he  did  not  declare 
in  either  of  such  instruments  that  the  gran- 
tee therein  named  assumed  or  agreed  to  pa; 
the  incumbrance  mentioned.     Mr.  C3lambe^ 
lin  on  direct  examination,  in  referring  to 
Mr.  Herrold,  testified  as  follows: 

"I  sold  him  these  lots  in  CMitroveray  anil  • 
house  and  lot  in  East  Salem,  and  told  bim  there 
was  a  mortgage  of  $500  apiece  on  them,  and  li( 
told  me  there  was  $400  ($500)  a«ainst  the  gara^ 
There  was  two  notes  left  and  the  chattel  mort- 
gage on  record  in  the  courthouse  against  toe 
tools  and  apparatus  in  the  garage;  ant)  wter 
talking  it  over  he  agreed  to  take  these  tiro  lif 
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LXid  aAsame  the  mortgage,  and  house  and  lot  and 
Lssame  that  mortgage,  and  I  took  over  the  ga- 
ra.g«  and  assumed  the  indebtedness  against  the 
i:sLTttg:^  *  •  •  Q.  How  did  you  arrive  at  the 
i>tirchase  price  to  be  paid  for  the  garage?  A. 
Vv'e  took  an  invoice,  and  it  amounted  to  $2,100. 
I  had  these  Iota  in  North  Salem  I  valued  at  $1,- 
OOO,  with  $500  mortgage ;  then  the  house  was 
valued  at  $1,500,  with  $500  mortgage;  then  I 
save  Mr.  Herrold  $100  credit  on  my  books:  that 
niade  $1,600.  He  had  $2,100  in  the  garage  and 
9o00  indebtedness  against  it;  so  we  came  to 
omounts  of  about  $1,600." 

On  cross-examination  this  witness  was 
ivsikod: 

"Now,  isn't  it  a  fact,  Mr.  Chamberlin,  that 
you  nor  Mr.  Herrold  never  at  any  time  talked 
about  assuming  each  other's  mortgages?" 

He  answered: 

"No ;  that  is  not  a  fact  As  I  said  before  that 
^■as  a  part  of  the  trade." 

Mr.  Herrold's  testimony  corroborates  that 
of  Mr.  Cbamberlln  In  respect  to  the  Inven- 
tory of  the  garage,  the  value  of  which  was 
found  to  be  $1,600, after  deducting  the  mort- 
gage.    This  witness  stated  upon  oath: 

"I  was  to  receive  equities  in  these  two  pieces 
of  property,  and  I  was  to  clear  the  garage  of 
all  current  indebtedness,  and  was  to  receive  al^ 
current  bills  due  the  garage  at  the  time  of  the 
transfer.    •    •    •    Q.  When  Mr.  Chamberlin  ac- 
quired the  stock  of  the  corporation,  and  others 
designated  by  him,  did  yon  require  him  to  as- 
sume and  agree  to  pay  the  mortgage  against 
the  property  personally?    A.  I  made  no  require- 
ments of  any  kind;    just  transferred  the  stock, 
with   the  understanding   that  that  $600  mort< 
gage  was  against  the  corporation.     Q.  At  the 
time  the  deal  was  being  talked  about,  and  at  the 
time  it  was  finally  closed  up,  did  you  assume 
the  mortgages  on  these  respective  properties,  or 
either  of  them?    A.  I  did  not.    *    •    *    Q.  Did 
you  ever  tell  Mr.  Chamberlin  that  you  would  as- 
sume the  mortgage  that  was  against  lots  ll  and 
12  in  block  74  of  North  Salem  addition  to  Salem, 
Or?    A.  No.    Q.  Did  he  ever  ask  you  to  assume 
and  agree  to  pa^  his  mortgage?    A.  No,  sir.    Q. 
Had  that  provision  requiring  you  to  assume  and 
agree  to  pay  that  mortgage  been  put  in  this 
deed,  defendant's  Eyzhibit  A,   would   you   have 
accepted  the  deed?    A  No,  sir;  not  at  all.    Q. 
State  any  other   matters   connected   with   this 
transaction,  terms  of  deed,  and  so  on.    A.  Noth- 
ing, except  we  wore  speaking  of  equities  all  the 
time  in  the  trading,  and  he  was  telling  me  of 
his  equities  in  the  properties,  and  we  went  out 
to  see  them,  these  two  and  another,  and  at  the 
time  I  rather  doubted  the  wisdom  on  my  part 
of  taking  the  lots.     I  made  some  investigation, 
and  the  equities  seemed  to  be  overvalued  con- 
siderably ;  but  I  to<di  the  lots,  thinking  I  would 
be  able  to  make  some  kind  of  a  trade  in  a  day 
or  two,  or  a  month  or  two.    It  was  my  equity 
in  the  garage  and  his  equity  in  the  real  estate 
that  I  was  thinking  of  in  the  dealing  aU  the 
time." 

On  cross-examination  in  referring  to  the 
incumbrance  on  the  garage,  Mr.  Herrold  was 
asked: 

"Ton  bad  an  understanding  with  Mr.  Cham- 
berlin that  Chamberlin  was  to  take  care  of  the 
mortgage?  A.  The  trade  was  made  on  that 
basis.  Q.  That  Chamberlin  was  to  take  care 
of  that  morteage?  A.  It  was  the  consideration 
of  the  transfer.  Q.  And  you  didn't  expect  any 
further  liability  on  your  part?    A.  I  did  not." 

[1]  It  is  Impossible  to  reconcile  the  con- 
flicting statements  of  these  interested  par- 


ties. The  trial  conrt,  having  beard  their  tes- 
timony, expressly  found  that  Mr.  Herrold 
agreed  to  assume  and  pay  the  plaintifTs 
mortgage,  and  that  Mr.  Chamberlin  also 
agreed  to  assume  and  pay  the  incumbrance 
on  the  garage.  The  finding  so  made  is  en- 
titled to  great  weight,  and  a  careful  exam- 
ination of  the  entire  testimony,  when  com- 
pared and  considered  in  connection  with  the 
Inferences  and  presumptions  deduclble  there- 
from, is  not  deemed  sufficient  to  overturn  the 
concluslou  thus  reached. 

[2,  S]  A  vethal  promise  by  a  grantee  of  land 
to  assume  and  pay  a  mortgage  on  the  prem- 
ises, if  clearly  established,  is  valid,  and  may 
be  enforced  in  equity.  Jones,  Mort.  (7th  Ed.) 
§  760.  The  averments  of  the  cross-complaint 
are  sufficient  to  uphold  the  relief  which  was 
granted.  Hough  v.  Porter,  51  Or.  377,  95 
Pac.  732,  98  Pac.  1083,  102  Pac.  728. 

In  view  of  all  tho  circumstances  attending 
a  transfer  of  the  reqtectlve  properties  as  dis- 
closed by  the  evidence,  it  is  believed  a  decree 
should  be  rendered  foreclosing  the  mortgage 
as  prayed  for  in  the  complaint,  and  also  that 
the  defendants  Joseph  Weller  Chamberlin 
and  Bose  W.  Chamberlin  be  awarded  a  re- 
covery over  against  the  defendant  L.  O.  Her- 
rold for  any  part  of  the  sum  they  may  be 
compelled  to  pay  as  a  deficiency;  and  it  is 
so  ordered. 

McBRIDE,  O.  J.,  and  BEAN  and  McCAM- 
ANT,  JJ.,  concur. 


SWANK  v.  BATTAGLIA. 
(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  Sai.es  €=341— Iicpukd  Wabkantixs— Abti- 
CLES  OF  Pood. 

The  doctrine  of  caveat  emptor  applies  to  a 
sale  of  potatoes  by  a  wholesaler  to  a  retail  deal- 
er in  the  absence  of  deceit  or  misrepresentation, 
so  that,  where  the  external  appearance  of  the 
potatoes  indicated  soundness  and  good  quality, 
it  was  no  defense  to  an  action  for  the  price  that 
they  were  afFected  with  dry  tot  and  had  been 
condemned. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  i  84.] 

2.  Food  «=»6— Sale  of  Diskabed  Food. 

L.  O.  L.  i  2227,  making  the  sale  of  diseased 
food  a  criminal  offense,  is  not  designed  to  pun- 
ish persons  innocently  selling  diseased  food  prod- 
ucts where  the  defects  are  latent  and  not  known 
at  the  time  of  the  sale. 

[Ed.  Note. — For  other  eases,  see  Food,  Cent. 
Dig.  I  7.] 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  W.  I.  Swank  against  A.  Bat- 
taglia.  Judgment  for  plaintlft  in  part,  and 
plaintiff  appeals.  Beversed,  and  judgment 
entered.  - 

Charles  M.  Hodges,  of  Portland,  for  appel- 
lant Johnson  &  Mathews,  of  Portland,  for 
respondent 
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This  to  an  action  to  recover  the  purchase 
price  of  100  sacks  of  potatoes  sold  to  the  de- 
fendant at  the  agreed  price  of  $1.13  a  sack. 
The  answer  admits  the  sale  and  delivery  of 
the  goods,  but  alleges  that  both  the  plaintiff 
and  defendant  are  dealers  engaged  In  sell- 
ing fruit  and  vegetables;  that  the  potatoes 
were  sold  to  defendant  for  the  purpose  of  re- 
sale as  food  to  the  citizens  of  Portland;  that 
the  potatoes  were  infected  with  dry  rot  and 
unfit  for  food,  a  fact  of  which  defendant  was 
ignorant  when  he  purchased  them,  and  that 
they  were  inspected  by  the  food  inspector  of 
the  dty  of  Portland  and  found  to  t>e  unfit 
for  human  food  and  condemned;  that  the 
portion  which  defendant  had  sold  was  re- 
turned to  hlin  and  he  was  compelled  to  make 
good  the  purchase  price  to  his  customers; 
and  that  the  quantity  remaining  on  hand 
was  sold  for  |18.50  for  hog  feed.  The  case 
being  put  at  issue  by  appropriate  denials, 
the  court  made  the  following  findings  of 
fact: 

"(1)  That  on  or  about  the  23d  day  of  May, 
1916,  at  Portiand,  Multnomah  county,  Or.,  the 
plaintiff  sold  and  delivered  to  defendant,  at  his 
special  instance  and  request,  100  sacks  of  pota- 
toes, at  the  agreed  price  of  $1.13  per  sack,  for 
the  purpose  of  oae  as  human  food ;  (2)  that  the 
contract  sale  price  of  100  sacks  of  potatoes  bas- 
ed on  the  agreed  price  of  $1.13  per  sack  amount- 
ed in  the  aggregate  to  $113.  no  pat't  of  which 
has  been  paid ;  (3)  that  said  potatoes  so  sold 
and  delivered  were  affected  by  the  disease  known 
as  'fusarium  wilt'  or  dry  rot,  and  by  reason 
thereof  were  unfit  for  human  food ;  (4)  that 
said  defect  was  not  apparent  upon  casual  in- 
spection, but  became  apparent  only  upon  cutting 
or  cooking  said  potatoes,  and  was  not  discover- 
ed until  after  said  sale  and  delivery ;  (5)  that 
about  five  days  after  said  sale  and  delivery  said 
potatoes  were  condemned  by  the  market  inspec- 
tor of  the  city  of  Portland,  Or.,  and  by  the  in- 
spector of  the  state  horticultural  bureau  of  the 
state  of  Oregon,  as  being  affected  with  fusarium 
wilt  or  6ij  rot  and  unfit  for  human  food,  notice 
thereof  being  given  by  said  officers  to  both  plain- 
tiff and  defendant ;  (B)  that  said  defendant  prior 
to  such  condemnation  had  sold  30  sacks  of  said 
potatoes  for  purposes  of  human  food ;  that  all 
but  a  few  sacks  of  said  potatoes  so  sold  were 
returned  to  defendant  by  his  customers  as  unfit 
for  human  food,  and  the  purchase  price  refunded 
by  defendant  to  such  customers;  (7)  that  the 
condemned  potatoes  and  the  potatoes  returned 
to  defendant  were,  by  permission  of  said  inspec- 
tors, sold  as  hog  feed ;  that  the  total  sum  realiz- 
ed by  defendant  from  such  sale  and  from  those 
not  returned  to  him  was  $31." 

As  a  conclusion  of  law  the  court  found 
that  there  was  an  Implied  warranty  that  the 
potatoes  were  fit  for  human  food  and  that 
plaintiff  was  entitled  to  judgment  for  only 
$31,  the  price  received  for  potatoes  sold  to 
customers  and  not  returned  plus  the  amount 
received  for  those  sold  for  bog  feed.  There 
was  a  Judgment  for  plaintiff  upon  these'  find- 
ings for  the  sum  ot  $31,  from  which  be  ap- 
peals. 

McBRIDG,  C.  3.  (after  stating  tlie  facts  as 
abofe).  [1  ]  There  is  but  one  question  in  this 
case,  namely  whether  there  is  any  implied 
warranty  of  the  quality  of  the  goods  sold 
under  the  drcumstanoes  disclosed  here;   no 


actual  warranty  being  pleaded  or  provcfd.  So 
far  as  the  quality  of  goods  purchased  1» 
concerned,  the  rule  of  caveat  emptor  nsaally 
applies,  unless  there  to  deceit  or  mtoreprf- 
sentation,  which  is  not  the  case  here.  The 
external  appearance  of  the  potatoes  Indicat- 
ed soundness  and  good  quality.  It  was  only 
when  they  were  sliced  for  cooking  tbat  tl»e 
defect  became  visible,  and  there  is  notbine 
in  the  evidence  indicating  that  plaintiff  Imetv 
of  their  unsoundness.  The  defendant  testi- 
fied :  "They  looked  pretty  good ;  they  looked 
pretty  nice  from  looking  at  them."  So  the 
case  simmers  down  to  this:  The  plaintiff 
sold  the  potatoes  to  defendant  and  defendant 
purchased  them,  each  supposing  them  to  t>e 
sound  and  having  reason  to  believe  they 
were  so.  There  to  authority  for  the  boldlnK 
that,  where  provisions  are  sold  to  a  customer 
at  retail  for  Immediate  use,  there  to  an  Im- 
plied warranty  that  they  are  reasonably  fit 
for  food.  Benjamin  on  Sales  (7th  Ed.)  p.  661. 
and  cases  there  cited.  But  in  sales  to  deal- 
ers the  rule  to  different.  In  such  instances 
the  rule  of  caveat  emptor  to  applied.  How- 
ard V.  Bmnsoa,  110  Mass.  320,  14  Am.  Bep. 
608 ;  Wiedeman  v.  Keller,  171  lU.  93,  49  N. 
E.  210;  Giroux  v.  Stedman,  145  Mass.  439. 
14  N.  E.  538,  1  Am.  SL  Bep.  472;  Ryder  v. 
NMtge,  21  Minn.  70;  Moses  v.  Mead,  1  Denio 
(N.  Y.)  378, 43  Am.  Dec.  676;  Warren  v.  Buck, 
71  Vt.  44,  42  AU.  979.  76  Am.  St  Rep.  754; 
Hanson  v.  Hartse,  70  Minn.  282,  73  N.  W. 
163,  68  Am.  St  Rep.  627;  Humphreys  v. 
Comllne,  8  Blaclcf.  (Ind.)  516.  The  case  of 
Howard  v.  Emerson,  supra,  is  typical  of  all 
those  above  dted.  In  tliat  case  Howard,  a 
farmer,  had  sold  to  Emerson,  a  butcher  and 
dealer  in  provisions,  a  cow  which  Emerson 
purdiased  for  the  purpose  of  butchering  and 
retailing  to  hto  customers.  The  flesh  was 
found  unfit  for  food,  and  the  purcliaser  re- 
fused to  pay  for  her,  and  suit  was  brongjit  to 
recover  the  purchase  price.    The  court  said : 

"The  general  rule  of  the  common  law  U  that 
upon  a  sale  of  goods,  if  there  is  nd  express  war- 
ranty of  the  quality  of  the  goods  sold,  and  no 
fraud,  the  maxim  caveat  emptor  applies,  and  no 
warranty  is  implied  by  law.  Winsor  v.  Lom- 
bard, 18  Pick.  [Mass.]  57 ;  Mixer  v.  Cobum,  11 
Mete.  (Mass.)  559  [45  Am.  Dec.  230] ;  French  v. 
Vining,  102  Mass.  132  [3  Am.  Rep.  440].  The 
defendants  contend  that  when  articles  of  food 
are  sold  for  immediate  domestic  use  there  to 
an  implied  warranty  or  representation  that  they 
are  sound  and  fit  for  food,  and  that  the  case  at 
bar  falls  within  this  exception  to  the  general 
rule.  Van  Bracklin  v.  Fonda,  12  Johns.  IN.  Y.] 
468  [7  Am.  Dec.  339].  But  we  think  that  this 
exception,  if  established,  does  not  extend  t>eyond 
the  case  of  a  dealer  who  sells  provisions  direct- 
ly to  the  consumer  for  domestic  use.  In  such 
cases  it  may  be  reasonable  to  infer  a  tacit  un- 
derstanding, which  enters  into  the  contract 
tbat  the  proviaioDS  are  sound.  The  relation  of 
the  buyer  to  the  seller  and  the  circumstances 
of  the  sale  may  raise  the  presumption  tbat  tlie 
seller  impliedly  represents  them  to  be  sound. 
But  the  game  reasons  are  not  applicable  to  the 
case  of  one  dealer  selling  to  another  dealer: 
and  we  think  the  rule  is  settled  that  in  the 
sale  of  provisions,  in  the  course  of  general  com- 
mercial transactional  the  ma  Tim  .caveat  qnptor 
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pplies.  and  there  la  no  implied  warranty  or 
epresentatioa  of  quality  or  fltneBs.  Emerson 
•.  Brishain,  10  Mass.  197  [6  Am.  Dec.  100]; 
iVinsor  v.  lombard,  18  Pick.  [Mass.]  37 ;  Hart 
r.  "Wright,  17  Wend.  [N.  T.]  287;  Wright  T. 
Hart,  18  Wend.  [N.  Y.]  449;  Moses  v.  Mead,  1 
Denio  [N.  Y.]  378  [43  Am.  Dec.  676];  Bumby 
f.  Bollett.  16  M.  &  W.  644.  In  the  case  at  bar, 
the  plaintiff  was  a  farmer  and  the  defendants 
were  butchers  and  dealers  in  provisions  »  •  • 
for  immediate  use  as  food.  The  fact  that  the 
plaintiff  knew  the  purpose  for  which  the  defend- 
s:iits  parchased  the  cow  would  not  render  him 
liable,  upon  an  implied  warranty,  for  unknown 
defects  -which  made  her  unfit  for  that  purpose. 
A  vrarranty  of  fitness  may  be  Implied  in  con- 
tracts to  manufacture  or  in  executory  contracts 
to  sell,  but  it  is  not  implied  in  executed  sales 
of  specific  chattels.  Gnandelor  y.  Lopus,  1 
Smith's  Lead.  Gas.  (5th  Am.  Ed.)  238,  and 
notes." 

The  cases  last  above  dted  seem  to  settle  the 
luw  against  the  contention  of  the  plaintiff  in 
the  Instant  case. 

Counsel  for  plaintiff  cite  Morse  t.  Union 
Stockyard  Co.,  21  Or.  289,  28  Pac.  2,  14  I..  R. 
A.  167,  and  Kltchln  v.  Oregon  Nursery  Co., 
65  Or.  20,  130  Pac.  408,  1133,  132  Pac.  956,  as 
holding  a  contrary  view,  but,  when  proper- 
ly analyzed,  it  will  appear  that  this  conten- 
tion is  unfounded.     In  the  former  case  the 
buyer  requested  the  seller  to  send  him  two 
carloads  of  "good  beef  cattle."     The  seller 
shipped  him  two  carloads  of  cattle  unfit  for 
beef.    Where  articles  of  a  particular  descrip- 
tion are  ordered,  there  Is  an  iuiplled  warran- 
ty that  those  furnished  answer  that  descrip- 
tion, and  that  is  what  the  holding  In  the 
case  dted  amounts  to.    If  A.  requests  B.  to 
send  him  a  herd  of  cows  for  milking  purpos- 
es,  and  B.   sends  him  a  herd  of  Hereford 
steers  fit  only  for  beef,  It  stands  to  reason 
that  he  should  not  recover  for  the  price  of 
cows.    Whether  we  treat  the  case  as  a  breach 
of  an  Implied  warranty  or  a  failure  to  per- 
form, the  result  la  the  same.    In  such  a  case 
there  Is  prima  fade  evidence  of  fraud  on  the 
part  of  the  seller.    The  fitness  of  the  cattle 
for  beef  could  be  known  to  the  seller  upon 
Inspection  of  the  cattle  before  be  shipped 
them,  and  could  not  be  known  to  the  buyer, 
If,  as  In  the  case  dted,  he  resided  at  a  dis- 
tance, until  they  were  received.    Under  these 
drcnmstances,  and  where  the  buyer  paid  for 
the  cattle  before  he  received  them,  relying 
upon  the  judgment  and  good  faith  of  the 
seller  as  to  their  quality,  the  court  very  prop- 
erly held  that  he   could   recover  damages. 
Here  there  was  no  stipulation  as  to  quality, 
and  no  bad  faith  on  the  part  of  the  seller, 
who  believed  and  had  a  right  to  t>elleve  that 
the  potatoes  sold  were  sound  and  free  from 
disease.    In  th^  case  of  Kltcbin  v.  Oregon 
Nursery  Co.,   supra,  the   statement  of  the 
case  in  the  opinion  is  not  full,  but  an  inspec- 
tlOD  of  the  record  shows  the  complaint  al- 
leged that  plaintiff  was  Induced  to  purchase 
by  reason  of  certain  advertisements  put  out 
by  defendant  to  the  effect  that  it  dealt  only 
In  "reliable  nursery  stock,"  and  that  all  trees 
grown  by  it  were  strong,  vigorous,  healthy 


trees,  whereas  the  trees  furnished  were  not 
sudi,  and  that  defendant  knew  they  were 
not.  There  was  an  element  of  fraud  and 
misrepresentation  diarged  in  that  case  wbidi 
is  entirely  lacking  here.  Mr.  Justice  Eakin, 
In  discussing  the  doctrine  of  implied  war- 
ranty by  reason  of  an  article  being  ordered 
for.  a  particular  purpose,  expressly  waives 
Its  application  to  the  case  there  under  con- 
sideration: 

"The  principal  contention  of  plaintiff  is  as  to 
the  liability  of  defendant  upon  its  implied  war- 
ranty that  the  articles  sold  shall  be  suitable 
for  the  purposes  to  which  they  are  to  be  applied. 
This  rule  is  well  recognized  by  this  court.  Gold 
Ridge  Min.  Co.  v.  Tallmadge,  44  Or.  34,  74 
Pac.  325,  102  Am.  St.  Rep.  602;  Lenz  ▼. 
Blake,  44  Or.  573,  76  Pac  357 ;  Mine  Supply 
Co.  V.  ColumbiA  Min.  Co.,  48  Or.  395,  86  Pac. 
790.  However,  in  this  case  it  is  not  necessary 
to  apply  the  rule  because  the  plaintiff  is  not 
only  contending  that  the  trees  were  not  suitable 
for  the  use  to  which  they  were  to  be  applied,  but 
that  the  trees  were  not  sound.  Defendant  ad- 
mits that  it  is  bound  by  an  implied  warranty  to 
that  extent,  namely,  that  the  trees  were  sound 
and  healthy,  and  the  testimony  strongly  tended 
to  establish  the  fact  that  the  trees  were  not 
sound,  but  were  unhealthy  trees  having  an  in- 
herent defect  which  caused  them  to  die. 

It  may  also  be  added  in  ttiat  case  the  de- 
fendant was  a  large  grower  of  nursery  stodc 
selling  the  same  at  wholesale  to  dealers  as 
well  as  at  retail,  and  might  well  be  Included 
within  the  reasoning  of  that  line  of  cases 
which  hold  that  there  is  an  implied  warran- 
ty by  the  manufacturer  of  articles  that  they 
are  free  from  latent  defeds,  but  it  Is  not 
necessary  to  consider  that  phase  of  the  ques- 
tion in  the  case  at  bar. 

[2]  Another  suggestion  of  counsel  for  plain- 
tiff is  that  no  recovery  can  be  had  because 
the  contract  Is  Ulegal,  in  that  it  was  in  viola- 
tion of  sedlon  2227,  L.  O.  L.,  which  makes 
the  sale  of  diseased  food  a  criminal  offense; 
but  we  do  not  think  It  was  the  intent  of  that 
sedion  to  punish  persons  innocently  selling 
diseased  food  products  where  the  d^ects  are 
latent  and  not  known  at  the  time  of  the  sale. 
In  the  sale  of  liquor  to  minors  and  like  of- 
fenses It  has  been  held  that  ignorance  of 
the  age  of  the  purchaser  is  no  defense  to  a 
prosecution  for  such  sale;  but  this  rule  aris- 
es from  the  theory  that  dealing  in  such  mer- 
chandise Is  at  best  an  authorized  nuisance 
In  which  the  dealer  must  engage  at  his  peril. 
On  the  contrary,  the  sale  of  food  Is  a  busi- 
ness beneficial  to  the  community,  and  one  that 
should  be  encouraged,  and  a  dealer  will  not 
be  held  to  have  violated  a  law  against  sell- 
ing diseased  food  unless  the  pernicious  cbar- 
ader  of  such  food  was  known  to  him  or  be 
disregarded  such  obvious  precautions  in  Ln- 
speding  It  as  would  be  equivalent  to  such 
Intent,  which  Is  not  the  case  here. 

There  Is  neither  pleading,  finding,  nor  tes- 
timony to  sustain  the  judgment  rendered  in 
this  case,  and  the  judgment  ot  the  drcuit 
court  will  be  reversed,  and  one  entered  here 
in  accordance  with  the  prayer  of  the  com- 
plaint. 


Digitized  by 


Google 


708 


ie4  PAOIFIO  REPORTBB 


(Ot 


SUMPTER  T.  ST.  HEI/ENS  ORBOSOT- 
ING  OO. 

(Supreme  Ooart  cit  Oregon.    May  1,  1917.) 

Account,  Action  on  «=»6(2)  —  Coufboiube 
AND  Settlement  ©=316(1) — ^Effect. 
Tbere  is  an  account  stated  and  settlement 
barring  action  for  overtime,  where  an  employ^ 
each  mooth  signs  a  time  checic  stating  amount 
of  time  and  amount  due,  and  receives  payment 
without  protest  or  objection. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on,  Cent.  Dig.  §  9 ;  Compromise  and  Settle- 
ment, Cent.  Dig.  SS  54-68,  62-65.] 

In  Bana  Appeal  from  Circuit  Conrt,  Co- 
lumbia County;  J.  A.  Eakln,  Judge. 

Action  by  James  U  Sumpter  against  the 
St.  Helens  Creosotlng  Company.  Judgment 
for  plaintiff,  and.  defendant  appeals.  Re 
versed  and  rendered. 

In  tbe  month  of  April,  1915,  plaintiff  be- 
gan this  action  to  recover  tbe  sum  of  $163.- 
12%  claimed  to  be  due  for  labor.  The  sub- 
stance of  the  complaint  Is  that  from  July 
1,  1913,  to  September  27,  1914,  plaintiff  per- 
formed services  for  defendant  as  an  assist- 
ant engineer  "at  an  agreed  compensation 
therefor  of  $75  per  month,  or  $2.50  per  ten 
hour  day,  or  fO.25  per  hour."  It  Is  further 
alleged  that  he  worked  In  excess  of  10  hours 
a  day,  but  less  than  13  hours  daily,  and  that 
such  overtime  aggregated  435  hours,  for 
which  he  claims  compensation  at  the  rate  of 
$0.37%  per  hour.  Defendant  demurred  to 
tbe  complaint,  contending  that  the  10-hour 
law  upon  which  plaintiff's  cause  of  action 
is  based  is  unconstitutional.  This  contention 
having  been  overruled,  an  answer  was  filed 
which,  after  some  denials,  pleads  affirma- 
tively an  accounting,  settlement,  and  pay- 
ment from  month  to  month  as  plaintiff's 
wages  became  due.  One  of  these  pleas,  being 
illustrative  of  all  the  others.  Is  as  follows: 


Geo.  M.  McBrlde,  of  Portland,  for  app^ 
lant.  Glen  R.  Metsker,  of  St  Helens,  for  re- 
spondent 

BENSON,  J.  (after  statins  the  facts  as 
above).  In  his  brief  defendant  urges  with 
vigor  that  the  act  of  the  Leglslatnre  known 
as  the  ten-hour  law  (Laws  of  1913.  p.  ie&) 
Is  unconstitutional,  but  that  contention  has 
been  finally  disposed  of  by  this  court  In  the 
case  of  State  v.  Bunting,  71  Or.  259,  139  Pac 
731,  Ann.  Cas.  1916C,  1003,  which  deciaoa 
has  recently  been  affirmed  by  the  Supreme 
Court  of  the  United  States  In  Bunting  v.  Ore- 
gon, 243  U.  S. ,  37  Sup.  Ct  435,  61  U  Ed. 

,  In  an  opinion  of  April  9,  1917. 

We  come  then  to  a  consideration  of  the 
action  of  the  trial  court  In  directing  a  ver- 
dict for  the  plaintiff.  Section  2  of  the  tat- 
hour  law  reads  thus: 

"No  person  shall  be  employed  in  an^  miU 
factory  or  manufactnring  establishment  u  this 
state  more  than  ten  hours  in  any  one  day,  ex- 
cept watchmen  and  employes  when  engaged  ia 
making  necessary  repairs,  or  in  case  of  emergen- 
cy, where  life  or  property  is  in  imminent  dan- 
ger: Provided,  however,  employes  may  wort 
overtimo  not  to  exceed  three  hours  in  any  one 
day,  conditioned  that  payment  be  made  for  said 
overtime  at  the  rate  of  time  and  one  half  the 
regular  wage." 

Section  8  of  the  act  dedarea  that  any  vft- 
latlon  of  Its  provisions  by  an  employer  is  < 
misdemeanor  punishable  by  fine,  and  that 
each  day's  violation  of  any  part  of  the  act 
shall  be  a  separate  offense. 

The  entire  evidence  In  the  case  consists  d 
the  testimony  of  the  plaintiff,  the  monthly 
time  checks,  of  which  an  example  is  abore 
set  out,  and  the  corresponding  pay  checks 
for  the  several  months.  It  appears  from  tlie 
plaintiff's  testimony  that  his  contract  of  em- 
ployment was  oral;  that  he  began  his  em- 
ployment as  an  assistant  engineer  about  Feb- 


"Hat  on  August  9,  1913,  defendant  had  an  accounting  with  plaintiff  for  the  month  of  July, 
paying  plaintiS  is  full  for  his  sendees  for  said  month  of  July  the  sum  of  $75,  which  sum  was 
accepted  by  plaintiff  in  full  payment  and  settlement  of  all  wages  for  said  month  of  July,  an  eri- 
denced  by  a  certain  instrument  of  writing,  of  wliich  the  following  is  a  substantial  copy,  to  wit: 


Name,  J.  L.  Sumpter. 
Has  worked  as  engi- 
neer helper 
Month  of  July,  No.  17 
31  days  at 

days  at 

days  at 
Total 

Deducticns 
Hospital  1 

Board 
Store 

Total  Deductions   1 
Balance  due 


Checl(  No.  95a 


N0.6S3. 
TimeCbe(^ 


76.00. 


St  Helens  Creosoting  Company, 

St.  Helens,  Ore. 

Aucrust  9,  1913 
75.00.    Received  from  St  Helens  Creosoting  Company,  $74.00. 
Seventy-four  and  no/ioo  dollars  in  full  for  aU  labor  to  date. 


191 


G.  D.  Golden,  l^mekeeper. 


74.00.    Not  transferable." 


J.  L.  Sumpter. 

[Sign  here.] 


A  reply  was  filed  consisting  of  a  general 
denial,  and  at  the  close  of  the  evidence  both 
parties  moved  for  a  directed  verdict,  and,  the 
court  having  directed  a  verdict  for  plaintiff, 
defendant  appeals. 


ruary  28,  1913 ;  that  he  was  to  receive  ITS 
per  month  and  was  to  go  to  work  at  7  o'cloclt 
at  night;  that  nothing  was  said  as  to  the 
number  of  hours  he  was  to  work  each  da/; 
that  there  were  a  night  shift  and  a  day  sbiK! 


tcsaVot  other  casei  see  same  topio  and  KBT-NUUBER  In  all  Key-Numbered  DIgMta  and  IndexM 
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tbat  the  rule  waa  for  him  to  work  two  weeks 
on  the  nlg^t  shift,  and  then  two  weeks  on  the 
day  shift;  that  the  day  shift  was  general- 
ly about  eleven  hours,  and  the  night  shift 
twelve  hours;  and  that  occasionally  he  work- 
ed for  an  entire  month  on  the  night  shift. 
He  says  that  he  received  his  pay  ea<^  month 
at  the  rate  of  $76  and  signed  the  time  checks 
eadi  time  and  made  no  protest  or  objection 
to  the  account  as  therein  stated;  that  he 
did  not  woric  overtime  after  September  27, 
1914,  and  never  made  any  demand  for  addi- 
tional pay  untU  and  except  when  his  attor> 
ney  made  a  formal  demand  therefor  prepara- 
tory to  oommeodng  this  action  which  was 
begun  In  April,  1915.  It  may  also  be  noted 
that  the  same  day  when  the  monthly  account 
was  presented  as  above  set  out  he  was  paid 
by  a  check  containing  a  duplicate  of  the  ac- 
count and  Indorsed  as  follows: 

■'Indorsement.  Received  the  within  chock  in 
full  payment  and  satisfaction  of  the  items  list- 
ed thereon.     [Signed]  Payee,  J.  li.  Sumpter." 

It  ai>pears  to  us  that  this  state  of  the 
pleadings  and  the  evidence  establishes  be- 
yond any  question  that  there  was  an  account 
stated  and  a  settlement  which  constitutes  a 
bar  to  this  action.  PlaintlS  argues  that 
such  a  conclusion  is  calculated  to  render  the 
statute  ineffective,  but  we  cannot  agree  with 
this  contention.  The  law  provides  for  a 
remedy  in  the  8hai)e  of  a  criminal  prosecu- 
tion, but  It  nowhere  prohibits  the  lat)orer 
from  waiving  his  civil  remedy  after  the  labor 
is  performed.  It  must  be  conceded  that  there 
is  no  power  to  compel  plaintiff  to  prosecute 
this  action  and  neglect  to  do  so  would  be  a 
complete  waiver.  An  accounting  and  settle- 
ment Is  another  way  of  reaching  the  same  re- 
sult We  conclude  that  the  defendant  was 
entitled  to  a  directed  verdict,  and  a  Judgment 
win  accordingly  be  entered  here  in  its  favor. 

Mr.  Chief  Justice  McBRIDE  did  not  par- 
ticipate in  the  consideration  or  decision  of 
this  case. 


BLAKNBT  et  ux,  v.  ROWELL  et  al. 
(Supreme  Court  of  Oregon.     April  24,   1917.) 

1  EzcBANOi  OF  Fbopebty  «=98(4)  —  Evi- 
dence—SuFFiciENCT. 
In  a  suit  to  rescind  an  exchange  of  property, 
including  the  assignment  by  defendants  to  plain- 
tiffs of  the  lease  of  an  apartment  bouse,  evidence 
ield  to  show  that  the  defendants  in  operating 
the  apartment  house  received  on  an  average  of 
$150  a  month  over  all  expenses  during  the  time 
tltey  oecnpled  the  premises,  so  that  their  repre- 
lentation  to  that  effect  was  not  false. 

[Ed.  Note. — For  other. cases,  see  Exchange  of 
Property,  Cent  Dig.  i  17.] 

2.  Exchange  of  Pbopebtt  «=4— Wabrantt. 
A  representation  that  defendants  in  operat- 
ing the  apartment  bouse  had  received  on  an  aver-' 
age  of  $150  over  all  expenses  during  the  time 
they  occupied  the  premises,  was  not  a  guarantee 
that  the  net  income  which  the  plaintiffs  would 
receive  in  operating  the  apartment  house  would 
be  $150  a  month,  or  any  other  sum. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  $  4.] 


3.  BxcHANOE  or  Pbopebtt  ^s>7— Wabbantt. 
If  defendants,  who,  pursuant  to  an  agree- 
ment for  the  exchange  of  property,  assigned 
their  lease  of  an  apartment  nouse  to  the  plain-, 
tiffs,  warranted  that  plaintiCEs  would  receive  a 
net  gain  of  $160  a  month  if  they  kept  the  rooms 
well  filled,  defendants  were  not  linble  for  the 
loss  resulting  from  plaintiffs'  inability  to  keep 
the  rooms  well  filled. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  SS  12-14.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Robert  G.  Morrow, 
Judge. 

Suit  by  Bar!  A.  Blakney  and  wife  against 
Mary  C.  Rowell  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal.  Reversed, 
and  suit  dismissed. 

This  Is  a  suit  to,  set  aside  a  bill  of  sale, 
to  cancel  a  promiswory  note  and  a  chattel 
mortgage,  and  to  recover  the  consideration 
given  for  personal  ptt^perty  and  the  assign- 
ment of  a  lease.  The  defendant  Mary  C. 
^Etowell  and  her  husband.  W.  W.  Rowell,  now 
deceased,  on  December  27,  1913,  assigned  to 
the  plaintiffs  Earl  A.  Blakney  and  Lena  M. 
Blakney,  his  wife,  a  lease  of  a  house  In  Port- 
land, Or.,  luiown  as  the  "Nordlca  Apart- 
ments," having  60  rooms,  and  also  transfer- 
red to  them  all  the  furniture,  etc.,  therein 
for  the  expressed  consideration  of  $4,000,  for 
which  plaintiffs  executed  to  Mr.  Rowell  a 
deed  for  Ave  acres  of  land  In  Washington 
county,  Or.,  valued  at  $1,250,  and  gave  to 
Mr.  and  Mrs.  Rowell  their  promissory  note 
for  $2,500,  secured  by  a  chattel  mortgage  of 
such  personal  property,  which  household 
goods  were  accepted  subject  to  a  prior 
mortgage  of  $250,  the  payment  of  which  the 
plaintiffs  assumed.  They  took  possession  of 
the  house  December  29,  1913,  and  on  the  9th 
of  the  next  month  paid  on  their  note  $600, 
and  later  $106.65  on  the  prior  mortgage. 
This  suit  was  commenced  January  28,  1916, 
and  four  days  thereafter  the  plaintiffs  aban- 
doned the  premises,  whereupon  Mrs.  Rowell 
took  possession  and  subsequently  foreclos- 
ed the  larger  chattel  mortgage,  purchasing 
the  goods  at  a  public  sale  thereof  February 
16,  1915,  for  $1,750,  and  indorsing  that  sum 
on  the  plaintiffs'  promissory  note.  The  com- 
plaint charges  that  the  assignment  of. the 
lease  and  the  transfer  of  the  personal  prop- 
erty were  brought  about  by  the  knowingly 
false  and  fraudulent  representations  of  Mr. 
and  Mrs.  Rowell,  particularly  specifying 
them,'  which  statements  the  plaintiffs  believ- 
ed, and  relying  thereon  were  deceived  to  their 
damage.  The  answer  denied  the  charge,  and 
for  a  further  defense  averred  that  prior  to 
purchasing  the  property  the  plaintiffs  care- 
fully inspected  the  furniture,  considered  the 
extent  of  the  business,  and  relied  upon  their 
own  judgment  as  to  the  value  thereof.  The 
reply  controverted  the  allegations  of  new 
matter  In  the  answer,  and  the  cause  being 
tried  resulted  in  a  decree  permitting  the  de- 
fendants to  keep,  as  cconpensation  for  the 
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use  of  the  property,  the  money  'which  bad 
been  paid,  requiring  them  to  reconvey  the 
five-acre  tract  mentioned,  and  also  to  cancel 
and  surrender  the  promissory  note  and  chat- 
tel mortgage ;  and  they  appeal. 

Albert  H.  Tanner,  of  Portland  (John  Van 
Zante,  of  Portland,  on  the  brief),  for  appel- 
lants. Bamett  H.  Goldstein,  of  Portland 
(Joseph  &  Haney,  of  Portland,  on  the  brief), 
for  respondents. 

MOOBSl,  J.  (after  stating  the  facts  as 
above).  The  testimony  given  at  the  trial 
shows  that  prior  to  December  27,  1913,  the 
plaintUTs  were  living  In  the  vicinity  of  the 
"Nordica  Apartments,"  and,  having  a  general 
knowledge  of  its  patronage,  they,  desiring  to 
secure  the  house  and  furniture,  sought  an 
interview  with  Mrs.  Rowell,  who  Informed 
them  that  during  the  preceding  year  the  In- 
come from  the  rooms  had  been  (ISO  a  mQntb 
in  excess  of  all  the  expenses,  and  the  plalnr 
tiffs  were  assured  that  if  they  purchased  the 
property  they  would  have  no  difficulty  in  ob- 
taining a  like  monthly  sum,  if  the  rooms 
were  kept  w^  occupied.  Mrs.  Rowell  also 
stated  to  the  plaintiffs  that  she  was  then 
paying  for  the  use  of  the  house  $200  a  month, 
bat  at  her  request  the  landlord  would  reduce 
the  rent  $25  a  month.  Mr.  and  Mrs.  Rowell 
represented  to  the  plaintiffs  that  their  only 
reason  fpr  assigning  the  lease  and  selling  the 
furniture,  eta,  was  a  desire  to  remove  to  the 
state  of  Idaho,  where  they  owned  Irrigated 
land,  whldi  required  immediate  attention, 
even  if  they  were  obliged  to  dispose  of  the 
rooming  house  and  its  furnishings  at  a  loss. 
After  the  sale  was  consummated  neither  Mr. 
Rowell  nor  bis  wife  went  to  Idaho,  and  the 
evidence  discloses  that  when  they  trans- 
ferred the  property  they  were  paying  only 
$160  a  montik  rent,  though  the  lease  demanded 
a  greater  sum,  and  that  no  difficulty  was 
encountered  in  obtaining  for  the  plaintiffs 
the  use  of  the  premises  at  $175  a  month.  The 
plaintiffs,  in  January,  1914,  collected  from 
tenants  $426.70,  while  the  operating  ex- 
penses during  that  time  were  $435.95.  Tliey 
made  complaint  about  such  loss  to  Mr.  and 
Mrs.  Rowell,  who  Informed  them  that  the 
exx>enses  during  the  qprlng  and  summer 
would  not  be  so  great,  owing  to  less  consump- 
tion of  fuel,  and  the  electric  lights  would  be 
used  for  a  shorter  time,  and  that  the  aver- 
age profit  to  be  derived  from  conducting  the 
business  should  be  based  on  the  yearly  re- 
ceipts and  disbursements.  Thie  collections 
for  the  next  two  months  were  $504.15  and 
$438,  respectively,  while  the  disbursements 
for  that  time  were  $480.35  and  $455.95.  In 
April,  1914,  the  plaintiffs  took  In  only  $293.80, 
and  paid  out  $292.65.  The  greatest  sum 
thereafter  obtained  during  any  month  they 
occupied  the  premises  was  $254.60,  while  the 
monthly  expenses  were  not  diminished  in 
proportion  to  the  receipts.  Mr.  Blakney  tes- 
tified that  they  paid  as  rent  $175  a  month 


for  January,  February,  and  Matdi,  Uii 
$150  a  month  for  the  next  quarter,  and  $125 
a  month  tor  the  remainder  of  the  time;  that 
he  was  generally  employed  in  other  butnev, 
for  whidi  service  he  reoelred  a  monthly  sal- 
ary of  $00;  that  his  wife  collected  as  the 
monthly  rent  of  her  property  $20,  which 
sums  were  employed  In  liquldatiiig  the  ex- 
penses of  the  apartment  houae;  and  tliat 
during  the  time  they  occupied  it  tbey  madr 
a  net  profit  of  $29. 

Mrs.  Rowell  testified  that  she  and  her  hus- 
band purchased  the  household  goods  in  and 
to<A  possession  of  the  "Nordica  Apartments* 
March  23,  1911,  agreeing  to  pay  therefor  $i.- 
600 ;  that  they  conducted  the  rooming  bonne 
until  December  28,  1913,  when  they  tnmed  it 
over  to  the  plaintiff;  that  daring  the  33 
months  and  6  days  in  which  they  were  en- 
gaged in  that  bnsiness  they  made  a  net  profit 
flierefirom  of  $5,000,  or  a  monthly  average 
gain  of  $1S0 ;  that  they  kept  no  books,  but  of 
the  sum  of  money  so  received  they  paid  off 
an  indebtedness  of  $3,000,  expended  on  their 
Idaho  lands  $1,108.74,  discharged  taxes  In 
that  state  and  In  Oregcxi  and  stAet  assess- 
ments in  Portland  in  the  latter  state,  amoont- 
ing  to  $562.67,  and  also  paid  for  wearing  ap- 
parel, fraternal  insurance,  and  other  obliga- 
tions. Mrs.  Rowell  further  testified  that 
when  they  disposed  of  the  apartmeit  boose 
they  expected  to  remove  to  Idaho,  but  later 
altered  their  plans  and  rented  a  farm  in  the 
Willamette  Valley.  She  also  stated  upon 
oath  that  though  they  were  paying  only  $150 
a  month  rent  when  the  furniture  was  sold  to 
the  plaintiffs,  the  lease  demanded  a  greater 
sum,  and  the  remainder  was  to  have  been 
paid  when  the  business  of  the  apartment 
house  improved.  In  this  particular  she  is 
corroborated  by  the  testimony  of  the  land- 
lord's agent  who  collected  the  rent. 

The  testimony  of  several  real  estate  bro- 
kers, who  were  engaged  in  n^otiating  sales 
and  exchanges  of  rooming  houses  and  their 
contents,  is  to  the  effect  that  during  the  year 
1913,  Mr.  Rowell  listed  with  them  for  sale 
or  exchange  an  assignment  of  the  lease  of 
the  "Nordica  Apartments"  and  a  transfer  at 
the  fumishings  therein  at  valuations  modi 
leas  than  the  purchase  price  received  from 
the  plaintiffs,  such  owner  then  saying  to 
each  agent  that  the  business  in  whidi  be  and 
his  wife  were  engaged  did  not  pay. 

Other  witnesses  impute  to  Mr,  and  Mrs. 
Rowell  remarks  which  it  is  asserted  tbey 
made  about  the  plaintiffs,  such  as:  They 
could  not  succeed  in  operating  the  lodging 
house  unless  they  had  other  income;"  "tbey 
could  not  expect  to  hold  possession  of  tbe 
property  very  long,  and  would  be  obliged  to 
give  it  up  when  the  chattel  mortgage  was 
foreclosed;"  and  in  referring  to  the  pur- 
chasers of  the  goods  and  to  the  price  whlcb 
they  paid,  "The  suckers  are  not  all  dead  yet" 
Mrs.  Rowell  denied  the  comments  attributed 
to  her,  bat,  her  hosband  having  died,  the 
expressions  ascribed  to  him  were  onchaDeBg- 
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ed.  Sbe,  at  plaintiff's  reqaeet,  tiled  for  some 
time  to  secure  for  tbem  a  pnrchaaer  of  the 
personal  property,  bat  was  unable  to  do  so. 
It  was  asserted  by  a  witness  that  Mrs.  Bow- 
ell  directed  Mrs.  Blakney  to  say  to  pers<»i8 
Tisltlng  the  apartment  house  with  a  view  of 
iDquirlng  about  or  buying  the  furniture 
therein  that  the  business  was  prosperous. 

[1, 2]  The  evidence  shows  that  when  all  the 
rooms  In  the  "Nordlca  Apartments"  were  fill- 
ed, V161  a  month  could  be  realized  from  the 
regular  occupants  If  they  paid  the  sums  de- 
manded, and  that  from  $6  to  |12  were  usu- 
ally received  from  transient  customers.  It  Is 
believed  the  evidence  deftrly  establishes  the 
fact  that  Mr.  and  Mrs.  Kowell,  In  operating 
the  apartment  house,  received  on  an  average 
$150  a  month  over  all  expenses  during  the 
time  they  occupied  the  premises,  so  that 
their  representation  to  that  effect  was  not 
falsew  It  is  quite  probable,  bowever,  that  for 
a  part  of  the  year  1913  the  business  was  not 
conducted  at  a  great  profit,  which  fact  seems 
fairly  Inferable  from  the  reduction  In  the 
rent  of  $60  a  month,  which  was  granted  by 
the  landlord.  We  have  not  been  able  to  find, 
from  a  careful  examination  of  the  testimony, 
any  guaranty  given  by  Mr.  or  Mrs.  Rowell 
that  the  net  income  which .  the  idalntlffs 
would  receive  should  be  $150  a  month  or  any 
other  sum. 

In  the  case  at  bar  the  representations  made 
by  Mrs.  Rowell  to  the  plaintiffs  were  to  the 
effect  that  If  they  could  keep  the  apartment 
bouse  well  filled  with  tenants,  $150  a  month 
could  be  made  In  excess  of  the  expenaea. 
Mr.  Blakney,  referring  to  the  representations 
made  by  Mr.  Rowell,  testified  as  f(Alows: 
"He  said  they  always  made  money.  Q.  He 
did  not  say  they  made  $150  or  any  d^Bnlte 
amount?  A.  No." 

The  first  three  months  the  plaintiffs  c«ni- 
ducted  the  business  their  average  receipts 
were  abont  equal  to  the  sums  which  they 
were  assured  could  be  obtained.  Their  ex- 
penses, however,  were  probably  much  great- 
er than  had  been  Incurred  by  their  predeces- 
sors. Mr.  and  Mrs.  Blakney  were  Inexperi- 
enced In  that  occupation,  and  made  many  re- 
pairs to  the  rooms,  putting  In  some  of  them 
Dew  rugs  and  many  other  furnishings.  Her 
tenants  evidently  received  better  treatment 
than  they  had  been  getting  for  <me  of  them, 
referring  to  Mrs.  Rowell,  testified:  "We  nev- 
er had  any  hot  water,  and  never  bad  any 
heat;  that  was,  to  amount  to  anytlilng." 

[1]  It  Is  believed  that  by  careful  manage- 
ment of  the  apartment  botise  for  the  first 
tluee  months  after  the  plaintiffs  took  posses- 
sion a  net  profit  could  have  been  lealleed 
from  the  business  equal  to  that  represented. 
In  April,  1914,  and  thereafter,  owing  to  the 
great  financial  depressi<m  then:  prevailing  on 
the  Pacific  Coast,  many  tenants  In  the  "Nor- 
dics Apartments"  left  the  premises  to  obtain 
less  explosive  quarters,  and  it  was  impossi- 


ble to  keep  the  rooms  well  filled  or  to  con- 
duct the  business  at  a  profit.  The  assurance 
of  a  monthly  net  gain  of  $150,  if  the  repre- 
sentation be  regarded  as  a  warranty,  was 
made  to  depend  upon  the  plaintiffs'  ability  to 
keep  the  rooms  well  filled.  The  failure  in 
this  respect  is  not  chargeable  to  the  defend- 
ants, who  are  not  liable  for  the  resulting  loss. 
Black  V.  Irvln,  76  Or.  661,  149  Pac.  540. 

As  sustaining  the  decree  rendered  herein 
the  plaintiffs'  counsel  dte  the  case  of  Koeh- 
ler  V.  Dennlson,  72  Or.  362,  143  Pac.  653, 
where  It  was  Iield  that  Hull,  one  of  the  de- 
foidants,  who  was  the  plalntlCTs  agent  in 
securing  for  his  principal  a  place  of  business, 
conspired  with  Dennlson,  the  other  defend- 
ant, and  represented  to  the  plaintiff  that  he 
could  obtain  from  the  landlord  a  lease  of  the 
premises,  and  that  such  confidential  relation 
having  existed  between  the  plaintiff  and 
Hull,  and  the  letter's  confederacy  with  Den- 
nlson in  consummating  the  sale  of  a  barber 
shop,  rendered  them  liable  to  the  plaintiff  for 
the  loss  which  he  sustained  by  reason  of  his 
failure  to  secure  a  lease  for  more  than  a 
month.  ,  The  statements  made  by  the  defend- 
ants to  the  plaintiff  of  the  sums  of  money 
which  he  could  daily  make  by  conducting  the 
business,  though  referred  to  in  the  majority 
opinion,  were  not  considered  as  anything 
more  than  the  mere  expression  of  an  opin- 
ion relating  to  uncertain  future  gains,  and 
not  amounting  to  a  warranty.  The  decision 
In  that  case  Is  not  controlling  herein.  See, 
upon  this  subject,  Hedin  v.  Minneapolis,  etc., 
InsUtute,  62  Minn.  146,  64  N.  W.  158,  35  L. 
R.  A.  417,  64  Am.  St  Rep.  628,  and  notes. 

The  decree  is  therefore  reversed,  and  the 
suit  dismissed. 

McBBIDES,  C.  J.,  and  BEAN  and  McOA- 
MANT,  JJ.,  concur. 


AUEXSANDBR  v.  SCHOOL  DIST.  NO.  1  IN 

MULTNOMAH  COUNTY  et  al. 

(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  SCHOOI.S  AND  School  Districts  $=9l41(5) 
—Contract  with  Teaches— Tbansfeb—Au- 

THOBITT  or  BOABD — STATUTE. 

Laws  1913,  p.  (Id,  S  1,  empowers  the  board 
of  directors  of  every  school  district  to  hire  and 
discharge  teachers  and  to  fix  their  compensation. 
Section  2  provides  that  the  word  "teacher"  shall 
include  saperviaors  and  principals  and  instruc- 
tors who  are  in  the  employ  of  the  school  dis- 
trict Section  4  provides  that  teachers  who  have 
been  regularly  employed  for  not  less,  than  two 
BuccessiTe  annual  terms  shall  be  placed  on  the 
list  of  permanently  employed  teachers.  Section 
5  provides  that  permanently  employed  teachers 
shall  not  be  subject  to  annual  a^jpointment,  but 
shall  continue  to  serve'  until  dismissed  in  the 
manner  therein  provided,  and  thR*-  they  shall 
serve  in  such  positions  and  be  snbject  to  suclx 
assignments  and  transfer  as  the  board  may  from 
time  to  time  determine.  Section  6  provides  that 
before  any  permanently  employed  teacher  can  be 
dismissed  notice  must  be  given  containing  the 
charges  against  the  teacher  and  a  hearing  kad 
thereon  .if  the  teacher  so  requests.    Btld,  that 
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the  transfer  of  a  teacher  who  had  been  actiner 
as  principal  to  another  gcbodl  where  she  was 
an  instmrtor  merelr  was  not  a  dismissal  of  the 
teacher,  and  was  within  the  discretion  of  the 
board  without  a  necessity  for  notice  and  hearing 
on  charges. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  304.]     > 

2.  Officebb  «s9l— Emplotment  of  Tbachxb 
—"Office." 

A  teacher  permanently  employed  under  Laws 
1913,  p.  70,  S  4,  does  not  hold  an  office,  since 
the  statute  refers  to  it  as  an  employment,  and 
Const,  art.  15,  i  2,  prohibits  the  Legislatare 
from  creating  any  office  the  tenure  of  which 
shall  be  longer  Ij^an  four  years. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  §{  1,  4. 

For  other  definiti(»s,  see  Words  and  Phrases, 
First  and  Second  Series,  Office.] 

3.  Mandamus  ^=»3(10)— Subjects  or  RELner 

— RESTOaATION   TO   OFFICE. 

•  Where  an  officer  has  been  removed  and  an- 
other appointed  to  perform  the  work,  mandamus 
is  not  the  proper  remedy  of  the  discharged  offi- 
cer, since  quo  warranto  is  the  proper  method 
for  trying  title  to  an  office. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {§  21-23.] 

4.  Mandamus     4=>172— Issues— Competbnct 
OF  Teachek— Tbansfeb. 

In  mandamus  proceedings  to  compel  a  school 
board  to  restore  a  teacher  to  her  former  posi- 
tion as  principal,  where  the  transfer  of  the 
teacher  was  within  the  board's  discretion,  the 
court  cannot  consider  whether  her  services  as 
principal  were  satisfactory. 

[EM.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  U  381-385.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomab  County ;  0.  U.  Gantenbeln,  Judge. 

Mandamus  by  Alevla  Alexander  against 
School  District  No.  1  In  Multnomah  County 
and  others.  Peremptory  writ  issued,  and  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions  to  dismiss  the  writ 

This  Is  a  mandamus  proceeding  where  the 
writ  required  the  defendants,  constituting 
the  board  of  directors  of  school  district  No. 
1  of  Multnomah  county,  to  restore  the  plain- 
tiff to  the  position  which  she  formerly  held 
as  teacher  In  the  schools  there,  .or  to  one  of 
like  character,  duties,  and  salary,  or  to  show 
cause  why  they  had  not  done  so.  Stripped 
of  tautological  verbiage  and  condensed  to  its 
lowest  terms,  the  writ  states  substantially 
that  for  eight  years  prior  to  Its  Issuance  the 
petitioner  had  been  continuously  employed 
as  a  teacher  In  the  schools  of  tiiat  district 
by  the  school  board  thereof,  and  for  the  last 
six  of  those  years  had  occupied  the  position 
of  principal;  that  on  August  17,  1916,  the 
defendants  transferred  her  to  the  station  of 
assistant  teacher,  where  she  was  required 
to  teach  history ;  that  this  action  was  taken 
without  notice  to  her  and  without  her  con- 
sent; that  she  demanded  restoration,  and 
the  same  was  refused.  A  general  demurrer  to 
the  writ  was  overruled.  The  defendants  an- 
swered, avowing  the  action  taken,  and  claim- 
ing that  It  was  justified  by  the  statute,  be- 
sides averring  matter  designed  to  show  that 


her  service  in  her  former  assignment  was 
not  satisfactory.  The  reply  traversed  the 
new  matter  in  the  anawer.  A  trial  befoiv 
the  court  resulted  in  making  the  writ  per- 
emptory, and  the  defendants  appealed. 

0.  W.  Fulton,  of  Portland  (Fulton  &  Bow^t- 
man,  of  Portland,  on  the  brief),  tor  ai^"^ 
lants.  A.  E.  Clark  and  Franklin  F.  Koivll 
both  of  Portland  (Clark,  Skulason  &  Clati. 
of  Portland,  on  the  brieb>  for  respondent. 

BURNETT,  3.  (after  stating  the  facts  «« 
above).  [1]  The  Issue  requires  a  con.^trn--- 
tlon  of  the  act  of  February  7,  1913,  entitled: 

"An  act  to  provide  for  the  employment  nzti 
discharge  of  teachers,  officers,  and  other  «:- 
ployto  in  school  districts  now  bavins  or  whkh 
at  any  time  hereafter  shall  have  a  populatV'- 
of  20.000  or  more  persons."  Laws  1»13,  p.  bi- 
section 1  of  that  law  empowers  tiie  board 
of  directors  of  every  school  district  In  this 
state  now  having  or  which  at  any  time  ber^ 
after  shall  have  a  population  of  20,000  or 
more  perscms  to  appoint  and  remove,  hire  «nl 
discbarge  all  teachers,  officers,  agents  and 
employes  as  It  may  deem  necessary,  and  to 
fix  their  compensation.  Other  parts  reed  u 
follows: 

Section  2:  "The  word  teacher  or  teacher?" 
as  used  in  this  act  shall  indude  supervisors  u.' 
principals  and  instructors  who  are  in  the  em- 
ploy of  the  school  district  or  districts  specified 
in  this  act" 

Section  4:  "Teachers  who  have  beeo  emplojed 
in  the  schools  in  any  such  district  or  distiicK 
as  regularly  appointed  teachers  for  not  less  tbu 
two  successive  annual  terms  shall  by  the  board 
of  directors  be  placed  upon  the  list  of  perma- 
nently employed  teachers." 

Section  5:  "Teachers  so  placed  upon  soch  list 
shall  not  be  subject  to  annual  appomtment  but 
shall  continue  to  serve  until  dismissed  or  dis- 
continued in  the  service  by  the  board  in  tbt 
manner  herein  provided,  subject  to  the  «les  "t 
the  board  concerning  auspensions,  bat  snen  nl« 
shall  be  reasonable  and  for  the  good  of  evti 
schools.  They  shall  serve  in  such  poaitioDS  and 
shall  be  subject  to  such  assignments  and  trans- 
fer as  the  board  may  from  time  to  time  6tta- 
mine,  or  as  may  be  provided  for  in  its  rules." 

Section  6:  "Before  being  dismissed  any  teach- 
er on  the  permanent  list  shall  receive  written  no- 
tice, stating  the  reason  for  the  proposed  dism/a- 
al,  together  with  a  copy  of  any  charges  or  com- 
plaints which  may  be  filed  against  him  or  bei, 
and  upon  written  request  filed  with  the  clerk 
the  teacher  shall  be  entitled  to  and  given  a  hear- 
ing before  the  board  within  ten  days  after  said 
notice,  with  full  benefit  of  witnesses  and  subj 
peenas  issued  in  blank  by  and  over  the  himl  of 
the  clerk  therefor  and  the  right  to  be  repre- 
sented by  counseL    •    •    • " 

Sections  7,  8,  and  0  relate  to  procedure  ta 
dismissal  of  teachers. 

Section  10:  "All  teachers  who  shall  have  beeo 
employed  in  such  district  or  districts  two  or 
more  years  prior  to  the  first  day  of  July.  IMS- 
shall  be  eligible  to  re-election  as  permanent 
teachers,  and  all  such  teachers  who  shall  be  re- 
elected for  employment  by  the  board  for  tM 
school  year  beginning  in  September,  1913.  <lxl| 
be  permanent  teachers  under  the  proviaiom  <>' 
this  act." 

Section  11:  "All  acts  and  parts  of  actsu 
conflict  herewith  are  hereby  repealed:  Proria™. 
however,  that  all  general  laws  of  this  state  re- 
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:ixks  t:«  public  schools  shall  be  applicable  to 
*t.n<rts  uuder  this  act  except  in  so  far  as  the 
nae  nxay  be  in  conflict  with  the  provisiona 
reof." 

The  -writ  shows  that  the  plaintiff  was  proi>- 
rly     On  tbe  list  of  "pennaneatly  employed 
Acbers."    The  act  does  not  give  any  rank 
r    preference  to   teachers.     Principals,  in- 
:ruct:ox8,  and  saperviBors  are  all  tnclnded 
•Ithln    the  term  "teachers."    They  are  thus 
n    a.    common  level,  without  distinction  or 
■recedence  under  the  enactment    They  have 
he    privilege  of  serving  until  dismissed  or 
ilscontlnued  subject  to  tbe  rules  of  the  board 
'oncemlng  suspensions;    but,  on  the  other 
land,    -when  employed  by  the'  board  or  when 
tutomatlcally    installed   as   permanent   em- 
>loy^s,  they  assume  the  burden  imposed  by 
:be  statute  of  serving  "in  such  positions  and 
sliall     lie  subject  to  such  assignments  and 
transfer  as  tbe  board  may  from  time   to 
time  determine,  or  as  may  be  provided  for  in 
its  rules."    This  is  not  a  case  of  dismissal, 
discontinuance,  or  suspension,  which  most  be 
preceded  by  notice  and  an  opportunity  to  be 
^eard.    The  writ  shows  that  the  plaintiff  is 
still    a  teacher,  and  that  she  has  been  as- 
signed to  active  service  in  a  certain  school, 
different.  It  Is  true,  from  the  one  In  which 
she   had  been  previously  employed,  but  not 
In  derogation  of  her  standing  as  an  instruc- 
tor.     There  is  no  pretense  that  she  Is  not 
competent  to  teach  the  subject  assigned  to 
her,  and  that  therefore  she  has  been  set  at 
an  impossible  task.    Tbe  contrition  for  -the 
plaintiff    is   that   her  transfer   to   another 
school  at  a  less  salary  constitutes  dismissal. 
The  only  authorities  cited  for  that  doctrine 
come  from  New  Tork,  New  Jersey,  and  Cali- 
fornia.   In  all  of  them  the  statute  protected 
the  Incumbent  in .  a  certain  particular  posi- 
tion.    It  contained  no  such  provision  as  in 
our  enactment  requiring  teachers  to  serve 
where  they  are  placed  by  the  board.     For 
instance.  In  People  v.  Board  of  Education, 
174  N.  X.  169,  66  N.  B.  674,  the  issue  arose 
out  of  consolidating  the  cities  of  New  York 
and    Brooklyn.     The   statute   accomplishing 
this  result  specially  confirmed  the  teachers 
in  the  public  schools  In  their  several  posi- 
tions, and  it  was  held  that  even  a  transfer 
of  a  teacher  to  another  place  in  the  public 
schools  could  not  be  effected  without  an  op- 
portunity to  be  heard  as  provided  by  the 
charter  of  amalgamation. 

[J,  3]  The  New  Jersey  cases,  of  which  Mi- 
chaelis  v.  Board  of  Fire  Comissioners,  49 
N.  J.  Lew,  154,  6  AtL  881,  is  the  contrtdUng 
one,  depend  upon  a  statute  treating  the  posl- 
tl(m  as  an  office  to  be  held  by  the  incumbent 
ind  from  which  be  cannot  be  ousted  except 
by  regular  process.  The  California  cases,  of 
whldi  Kennedy  v.  Board  of  Education,  82 
Cal.  483,  22  Pac.  1042,  is  the  leadhig  one, 
treat  the  matter  as  though  the  teacher  in 
qnestion  was  elected  to  a  specified  position 
as  to  an  office^    Those  precedents  have  been 


doubted  and  strongly  limited  by  the  subse- 
quent decisions  of  the  Supreme  Court  of  our 
adjoining  sister  state.  They  are  not  appli- 
cable in  the  present  Juncture,  because  the 
position  held  by  the  plaintiff  is  not  an  office. 
In  the  words  of  the  statute,  she  is  "perma- 
nently employed."  Moreover,  the  position  be- 
ing permanent.  It  cannot  be  classed  as  an 
office  because  the  Constitution  in  section  2 
of  article  15  declares  that  "the  Legislative 
Assembly  shall  not  create  any  office,  the  ten- 
ure of  which  shall  be  longer  than  four 
years."  Even  then,  on  the  hypothesis  that 
the  place  is  an  official  station,  the  writ  hav- 
ing disclosed  that  the  plaintiff's  former  work 
was  confided  to  another,  quo  warranto,  and 
not  mandamus,  is  the  proper  method  of  try- 
ing title  to  an  office. 

The  statute  Is  part  of  the  employment  of 
all  teachers.  The  language  Is  plain  making 
them  subject  to  the  direction  of  the  board 
about  the  position  in  which  they  shall  serve. 
They  are  not  entitled  to  notice  or  previous 
trial  on  the  subject  As  to  that  the  statute 
as  enacted  in  1913  requires  them  to  hear  and 
obey.  In  that  respect,  so  far  as  disclosed  by 
the  writ,  the  directors  are  still  supreme  in 
their  management  of  the  affairs  of  their  dis- 
trict The  legislation  in  question  is  in  the 
nature  of  an  exception  to  the  general  rule 
about  the  function  of  the  directorate,  and  if 
the  plaintiff  would  have  the  relief  which  she 
seeks,  she  must  bring  herself  clearly  within 
the  exception.  What  may  be  said  to  be  a 
legislative  construction  of  the  law  of  1913 
will  be  found  in  chapter  162  of  the  Laws  of 
1917,  whidi  amends  the  enactment  of  1913 
so  as  to  require  notice  and  a  hearing  for  the 
transfer  of  a  teacher  to  another  position  in 
the  schools  of  the  same  district.  If  the  posi- 
tion assumed  by  the  plaintiff  is  correct  under 
the  statute  of  1913,  the  legislaUon  of  1917 
on  the  same  subject  would  have  been  super- 
fluous. In  brief,  the  plaintiff  has  no  title  to 
any  particular  position  In  the  schools  of  the 
defendant  district  to  which  she  may  be  re- 
stored as  to  an  office.  She  showed  herself  to 
be  nothing  more  than  an  employ^  who  is 
bound  by  the  law  of  her  employment  to 
serve  where  she  is  directed. 

[4]  It  was  not  Apropos  to  the  present  pro- 
ceeding to  inquire  whether  her  services  In 
her  former  place  were  satisfactory  or  not 
Those  questions  could  have  been  taken  up  if 
there  had  been  charges  preferred  against 
her  and  the  matter  was  properly  before  the 
court  on  appeal  or  review  or  otherwise.  The 
present  contest  is  one  in  which  the  plaintiff 
must  show  a  dear  right  to  the  relief  de- 
manded vrithont  regard  to  the  discretion  of 
the  defendants,  and  we  cannot  try  out  here 
the  issue  of  the  excellence  of  her  conduct 
or  any  objections  thereto.  The  demurrer  to 
tbe  writ  should  have  been  sustained,  and  the 
wh(de  contention  settled  In  that  manner. 

The  Judgment  of  tbe  circuit  court  is  there- 
fore reversed,  and  the  cause  remanded  to        t 

Digitized  by  V^jOOQIC 


714 


164  PACIFIC  REPOtRXBB 


(Or. 


tbat  tribunal,  with  directions  to  sustain  tbe 
demurrer  and  dismiss  tbe  writ. 

BENSON,  J.,  took  no  part  In  the  considera- 
tion of  this  case. 


COURTS  V.  CLARK  et  al. 
(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  BAiuoEirr  «=>18(2)— Rkpaibs  on  Autoko- 
BiLEs — Liens— "Automobilb  Repaireb." 

Under  L.  O.  L.  i  7407,  providing  that  every 
automobile  repairer  who  has  expended  labor, 
skill,  and  materials  at  the  request  of  the  owner, 
reputed  owner,  or  authorized  agent  shall  have  a 
lien  on  the  automobile  for  the  contract  price  of 
tbe  expenditure,  although  he  has  surrenderetl 
possession  of  the  car,  a  tire  seller  who  em- 
ployed men  to  set  tires  which  be  sold  and  who 
set  new  tires  sold  to  the  reputed  owner  of  an 
automobile  was  an  "automobile  repairer,"  and 
was  entitled  to  a  lien;  the  tire  being  essential 
to  the  complete  machine. 

[EM.  Note.— -For  other  cases,  see  Bailment, 
Cent.  Dig.  §f  78,  79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Automobile  Repairer.] 

2.  Baiuient  «s»18(3)— Rbpaibs  to  Automo- 
bile—Liens— STiFFiciENCT  OF  Possession. 

Where  the  reputed  owner  of  an  automobile 
left  it  with  a  seller  of  tires  to  have  a  new  tire 
attached  and  went  about  his  buhiness  for  a  short 
time,  the  repairer's  possession  was  of  sufficient 
duration  to  entitle  him  to  a  lien  under  L.  O. 
L.  {  7497. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;   R.  O.  Morrow,  Judge. 

Action  by  Albert  Courts,  doing  business  as 
the  Peerless  Tire  &  Rubber  Company,  against 
T.  E.  Clark  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Atilrmed. 

Tbia  Is  a  shit  to  foreclose  an  alleged  auto- 
mobile repairer's  Hen.  The  causes  being  at 
issue,  was  tried,  and  findings  of  fact  were 
made  to  the  effect  that  at  all  the  times  stated 
therein  the  plaintiff,  Albert  Courts,  was  en- 
gaged  In  business  at  Portland,  Or.;  under  the 
legally  assumed  name  of  the  Peerless  Tire 
&  Rubber  Company,  selling  and  repairing 
automobile  tires,  and  for  that  purpose  kept 
qualified  employes  who  removed  from  motor 
vehicles  old  tires  and  put  on  new  ones ;  that 
when  such  alteradons  were  required  by  the 
proprietor  or  reputed  owner  of  an  automo- 
bile to  be  made  by  the  plaintiff  the  car  would 
be  taken  to  and  for  a  short  time  left  upon 
the  street  In  front  of  his  place  of  buslhess, 
where  his  employes  raised  the  end  of  an 
axle,  removed  the  bolts,  and  pried  the  old 
tire  from  the  retaining  rim,  scraped  the  rust 
therefrom,  attached  the  new  tire,  and  in- 
flated the  inner  tube,  which  service  was  the 
only  r^ialr  work  performed  by  the  plaintiff; 
that  on  March  16,  1915,  and-  on  the  12th  of 
the  succeeding  month,  respectively,  the  de- 
fendant T.  E.  Clark  was  In  possession  and 
tbe  reputed  owner  of  a  Mitchell  touring  car, 
particularly  describing  It,  which  automobile 
be  drove  to  the  plaintiff's  place  of  business, . 


and  on  ea<di  occasion  requested  that  an  oM 
tire  be  removed  from  »  hind  wheel  and  a 
new  rubber  casing  and  Inner  tube  be  attach- 
ed ;  that  such  orders  were  complied  with  In 
Clark's  absence,  and  the  work  was  performed 
in  the  manner  indicated  at  a  total  espemw 
of  1116.46,  whlcdi  sum '  was  not  paid,  but 
entered  upon  the  plaintUTs  books  withont 
any  diarge  being  made  for  the  services  of  his 
employes;  that  the  automobile  referred  to 
had  been  sold  upon  the  installment  plan  to 
Clark  by  the  defendant  the  Mltch^  Lewis 
&  Stayer  Company,  a  ooiporatlon,  wliidi  re- 
tained the  title  to  the  car  until  the  pnrduse 
price  thereof  was  paid ;  that,  no  part  of  the 
alleged  repairing  charge  having  been  liqui- 
dated, a  lien  notice  was  filed  and  this  suit 
instituted  within  the  time  limited  therefor; 
and  that  In  perfecting  the  lien  the  plaintiff 
had  Incurred  an  expense  of  12.45,  giving  the 
Items  thereof,  a^d  was  entitled  to  925  as  a 
reasonable  attorney's  fee  for  foreclosing  the 
Hen.  As  conclusions  of  law  the  court  also 
found  that  the  prayer  of  the  com^daint  should 
be  granted,  and,  having  rendered  a  decree  in 
accordance  therewith,  the  defendants  appeal 

Stapleton  &  Conley,  of  Portland,  on  the 
brief,  for  appellants.  M.  O.  Wilkins,  of  Port- 
land, for  respondent 

MOORE,  J.  (after  stating  the  facte  as 
above).  [1]  The  statute  giving  the  security 
designed  to  be  afforded  in  such  a  case  reads: 

"Every  •  •  •  automobile  repairer  •  *  • 
wUb  has  expended  labor,  skill,  and  materials  od 
any  chattel  at  the  r^uest  of  its  owner,  reputed 
owner,  or  authorized  agent  of  the  owner,  shall 
have  a  lien  upon  said  chattel  for  tbe  contract 
price  for  such  expenditure  •  •  •  notwith- 
standing the  fact  that  tbe  possession  of  inch 
cliattel  has  been  surrendered  to  the  owner  there- 
of."   L,  O.  L.  8  7497. 

It  Is  contended:  (1)  That  tbe  pUintiir, 
within  the  language  of  the  enactment,  is  not 
an  automobile  repairer ;  (2)  that  he  did  not 
expend  any  labor,  services,  or  skill  upon  the 
car;  (3)  that  the  automobile  was  never  in 
his  possession  so  as  to  be  the  basis  of  a 
lien;  and  (4)  that  the  right  to  such  securit.v 
Is  given  only  when  materials  used  in  repair- 
ing a  motorcar  have  been  furnished  in  con- 
nection with  the  performance  of  labor,  and 
then  only  as  an  incident  to  such  service.  The 
section  of  the  statute  under  consideration 
was  amended  February  9,  1917,  so  as  to  give 
a  lien  to  any  person  who  furnished  an  anto- 
niobile  tire  at  the  request  of  the  owner  or 
reputed  owner  of  a  motor  vehicle;  Laws  Or. 
1917,  c;  72.  The  latter  enactment  Is  evident- 
ly a  legislative  interpretation  that  the  prior 
statute  did  not  grant  a  ilea  to  any  person 
who  merely  furnished  an  automobile  the 
when  no  labor,  skiil,  or  service  was  employed 
in  attaching  it  to  the  wheel  of  a  car.  If  that 
construction  were  adopted,-  It  is  believed  tbe 
servioeB  rendered  by  plaintiff's  employes,  as 
found  by  the-  court  and  hereinbefore  stated, 
constituted  the  performance  of  sudi  labor 
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and  skill  as  was  contemplated  by  the  statute 
as  a  prerequisite  to  the  Uen,  though  no  sepa- 
rate charge  was  made  for  the  work  which 
was  accomplished.  Whether  an  automobile 
tire  when  thus  attached  Is  a  iwrt  of  the  car 
for  the  purpose  of  securing  the  benefits  of  p. 
statutory  Uen  for  the  labor  so  famished  and 
the  material  thus  supplied  Is  to  be  deter- 
mined by  an  afflrmative  answer  to  the  In- 
quiry: Is  the  tire  essential  to  the  complete- 
ness of  the  vehicle  for  the  purpose  for  which 
It  vrns  designed  V  Griggs  v.  Stone,  61  N.  J. 
I^w,  549,  18  Atl.  lOM,  7  L.  R.  A.  48.  Com- 
mon experience  teaches  that  no  automobile 
planned  to  be  used  with  flexible  tires  can 
be  driven  uninjured  any  great  distance  over 
a  rough  surface  without  such  cushioned  pro- 
tection to  its  wheels.  When,  therefore,  an 
automobile  tire  has  been  injured,  the  ear  of 
which  it  forms  a  part  needs  to  be  restored, 
and  any  person  who,  being  engaged  in  that 
busloess,  patches  the  rent  or  furnishes  a  new 
tire  and  performs  the  labor  necessary  to  put 
on  and  fasten  the  casing  to  the  wheel  of  the 
car,  is  an  "automobile  repairer"  within  the 
meaning  of  the  term  as  used  In  the  statute 
and  Is  entitled  to  the  benefits  of  the  lien  thus 
given.  Though  no  separate  diarge  was  made 
by  the  plaintiff  therefor,  he  caused  his  em- 
ployto  to  expend  labor,  services,  and  skill 
upon  the  car  In  repairing  It  by  prying  off 
the  old  tire  and  putting  on  the  new. 

[2]  It  will  be  remembered  that  on  the  occa- 
sIODS  referred  to  the  defendant  Clark  left 
the  car  In  the  street  in  front  of  the  plain- 
tiff's place  of  business,  and  was  absent  when 
the  repairs  were  made  to  the  wheel.  While 
he  was  away,  at  least,  the  plaintiff  had  such 
possession  of  the  vehicle  as  to  entitle  him  to 
a  Uen,  though  the  custody  of  the  automobile 
was  surrendered,  when,  the  repairs  were 
made,  to  the  reputed  owner.  The  tires  were 
supplied  by  the  plaintiff  in  connection  with 
the  labor  which  he  caused  to  be  performed 
In  making  the  repairs,  and,  such  being  the 
case,  no  eiror  was  committed  In  declaring  the 
validity  of  the  Uen  or  In  foreclosing  the 
security  thus  given. 

It  follows  that  the  decree  should  be  affirm- 
ed; and  It  is  so  ordered. 

MdBRIDE,  O.  J.,  and  B£AN  and  Mo- 
CAKtAKT,  JJ.,  concur. 


FRT  et  aL  v.  CITT  OP  SALEM. 

(Sapreme  Court  of  Oregon.    May  1,  1917.) 

1.  Municipal    Oobposatiors    «s>294(4)    — 
Street  Imfbovkmknt— Nonox  bt  Rscobokb 
— Grrr  Ohabteb. 
Under  Salem  City  Charter,  §  26,  providing 
that  the  city  council  shall,  by  resolution,  deter- 
mine the  portion  of  a   street  to  be  improved, 
and  that  notice  to  property  owners  must  be  giv- 
en by  the.  recorder  by  order  of  the  oouncU,  and 
must  specify  with  convenient  certainty  the  street 


or  part  thereof  propMcd  to  be  improved,  the 
recorder  is  not  empowered  to  determine  what 
part  of  a  street  shaill  be  improved,  and  any  no- 
tice of  street  improvement  given  by  the  recorder, 
without  the  sanction  of  the  city  council,  is  not 
effective,  so  that  a  notice  given  by  the  recorder, 
leaving  out  part  of  the  street  determined  to  be 
improved  by  the  council,  was  not  good  as  to  the 
owners  adjacent  to  the  portion  of  the  street  in- 
cluded in  the  recorder's  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  783,  791.] 

2.  Mttnicipai.    Cobporations    4=9294(4)    — 

STBBKT  iMFBOVEMXN'r— ERBOB  IN  ReCOBDEB's 

Notice— Cube. 
Where  a  reference  in  the  recorder's  notice  to 
the  plans  and  specifications  for  the  improvement 
of  toe  street,  correctly  describing  the  extent  to 
be  improved,  was  made  as  a  means  to  ascertain 
the  details  and  kind  of  improvement,  not  to  con- 
tradict or  delineate  the  description  of  the  por- 
tion of  the  street  determined  to  be  improved,  the 
erroneous  description  of  the  extent  of  the  street 
to  be  improved  in  the  recorder's  notice  was  not 
cured. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ${  783,  791.] 

3.  Munioifai.  Cobporations  «=s>294(4)  — 
Strebt  Impbovement— Validity  of  Assess- 
ment—Notice— City  Chabteb. 

Under  Salem  City  Charter,  I  26,  requiring 
ten  days'  notice  of  intention  to  improve  a  street 
be  given  to  property  owners,  where  the  notice  of 
a  street  improvement  published  by  the  recorder, 
under  direction  of  the  city  oouncU,  failed  to  de- 
scribe correctly  the  portion  of  the  street  af- 
fected, omitting  a  certain  extent  thereof,  the  no- 
tice did  not  confer  power  or  Jurisdiction  upon 
the  common  council  to  take  subsequent  proceed- 
ings for  the  improvement  of  the -street  as  origi- 
nally determined  by  it,  nor  to  assess  the  costs 
against  any  of  the  abutting  property,  and  its 
assessment  was  invalid. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  783,  791.] 

rfepartment  1.  Appeal  from  Clrcnit  Court, 
Marlon  County;    Wm.  GaUoway,  Judge. 

Suit  by  Daniel  J.  Fry  and  another  against 
the  City  of  Salem.  From  a  decree  for  plain- 
tiffs, defendant  appeals.     AfOrmed. 

This  is  a  suit  to  quiet  title,  Involving  the 
vaUdlty  ,of  an  assessment  upon  tlie  plaln- 
tlffs'  property  for  a  street  Improvement 
F1n>m  a  decree  In  favor  of  plaintiffs,  defend- 
ant dty  appeals. 

The  following  proceedings  appear  from  the 
record:  On  April  1,  1912,  the  common  coun- 
cil of  the  city  of  Salem,  Or.,  a  municipal 
ooriwration,  adopted  resoIaUcm  No.  781,  di- 
recting  the  dty  engineer  to  prepare  plans, 
spedflcations,  and  estimates  for  the  lin<prove- 
ment  of  South  High  street  from  the  south 
Une  of  mill  street  to  the  south  Une  of  Bush 
Street,  for  more  than  two  kinds  of  ftppro- 
prlate  Improvements,  at  least  one  of  whldi 
was  to  be  of  a  nonpatentable  kind,  and  to 
estimate  the  probat^e  cost  of  each  dass  of 
Improvement  On  the  same  date  the  d^ 
engineer  as  directed  filed  with  the' dty  re- 
corder plans,  spedflcations,  and  eetlmatee 
for  the  improvement  mentioned,  which  were 
approved  by  the  dty  coundl  by  resolution 
No.  806,  adopted  by  It  on  April  8,  1912,  1» 
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which  It  declared  Its  xmrpoae  and  Intention 
of  making  the  said  Improvement,  determined 
the  portion  of  the  street  to  be  Improved, 
and  authorized  and  directed  the  recorder  to 
give  notice  by  publication  for  not  less  than 
five  successive  days  In  a  dally  newspaper 
published  dn  the  city,  inviting  bids  for  malt- 
ing the  Improvement.  About  April  12,  1912, 
the  city  recorder  caused  a  notice  as  directed 
by  the  council  to  be  published  for  six  suc- 
cessive days  In  the  Daily  Oregon  Statesman, 
a  daily  newspaper  of  general  circulation,  pub- 
lished in  the  oity  of  Salem.  The  notice  is 
set  forth  in  the  record.  On  April  22d,  bids 
were  received  by  the  city  and  filed  with  the 
recorder,  among  which  was  one  by  Montague- 
O'Reilly  Company,  proposing  to  make  the 
improvement  according  to  the  plans  and 
specifications  adopted  and  on  file,  for  the 
total  estimated  sum  of  $18,746.95.  On  April 
29Cb,  the  council  adopted  resolution  No.  828, 
which  in  so  far  as  deemed  material  to  the 
issues  is  here  set  down: 

"Be  it  resolved  by  the  mayor  and  common 
council  of.  the  city  of  Salem,  Oregon.  •  •  • 
Sec.  2.  That  the  council  deems  it  expedient  and 
proposes  to  improve  South  High  street  from  the 
south  line  of  Mill  street  to  the  south  line  of 
Bush  street  with  Bl  Oso  pavement,  at  the  ex- 
pense of  the  abutting  and  adjacent  property 
within  the  said  limits,  said  improvement  to  be 
made  in  accordance  with  the  plans  and  specifica- 
tions adopted  for  such  Improvement  and  on  file 
in  the  office  of  the  city  recorder. 

"Sec.  3.  That  the  recorder  be  and  he  is  hereby 
authorized  and  directed  to  publish  for  ten  (10) 
days  in  some  daily  newspaper  published  in  the 
city  of  Salem,  Oregon,  the  following  notice:  'No- 
tice is  hereby  given  that  the  common  council  of 
the  city  of  Salem,  Oregon,  deems  it  exi)edient 
and  proposes  to  improve  South  High  street  from 
the  south  line  of  Mill  street  to  the  sonth  lii^e  of 
Bush  street  with  El  Oso  pavement  at  the  ex- 
pense of  the  adjacent  and  abutting  property 
within  said  limits,  in  accordance  with  the  plans, 
specifications  and  estimates  for  the  improvement 
of  said  South  High  street  from  the  south  line 
of  Mill  street  to  the  south  line  of  Bush  street 
as  heretofore  adopted  by  the  common  council  and 
on  file  in  the  office  of  the  city  recorder  which 
are  hereby  referred  to  for  a  more  particular 
and  detailed  description  of  said  improvement, 
and  are  hereby  made  a  part  of  this  notice.  Writ- 
ten remonstrances  against  the  improvement  pro- 
posed herein  may  be  made  at  any  time  within 
ten  (10)  days  from  the  final  publication  of  this 
notice  m  the  manner  provided  by  the  city  char- 
ter. This  notice  is  published  for  ten  (10)  days 
pursuant  to  a  resolution  of  the  common  council 
and  the  date  of  the  first  pablication  thereof  is 

the day  of ,  1912,  and  the  date  of 

the  final  publication  will  be  the  day  of 

,  1912.    ♦    •    •  "• 

About  the  1st  of  May  the  recorder  caused 
a  certain  notice  of  intention  to  improve  a 
portion  of  South  High  street  to  be  published 
in  the  Dally  Oregon  Statesman,  reading  tlius: 

"Defendant's  Exhibit  C.  Notice  is  hereby  giv- 
en that  the  common  council  of  the  city  of  Sa- 
lem, Oregon,  deems  it  expedient  and  proposes  to 
improve  South  Bigh  street  from  the  south  line 
of  iftB  ore«Js  to  tiie  south  line  of  Bush  street 
with  Bl  Oso  pavement  at  the  expense  of  the  ad- 
jacent and  abutting  property  within  said  limits, 
in  accordance  with  the  plans,  •  •  •  [the  re- 
mainder of  the  notice  being  in  conformance  with 
the  resolution  of  the  council]. 

"ChaK  F.  fillgin,  City  Recorder." 


Thereafter  a  contract  was  enteKd  into  be- 
twe«a  the  dty  and  the  Mootague-OKeilly 
ComiMny  for  making  the  improvemait,  and 
the  work  was  commenced  and  prosecuted  to 
completion.  After  the  reQuired  notice  the 
council  adopted  Ordinance  Now  1306,  as- 
sessing the  share  of  the  cost  of  the  improve- 
ment against  adjacent  property,  which  as- 
sessment was  docketed  as  a  lien  upon  tlie  n- 
spectlve  abutting  lots. 

B.  W.  Macy,  City  Atty.,  and  William  H. 
Trindle,  both  of  Salem  (George  G.  Btogham, 
of  Salem,  on  the  brief),  for  appellant.  Wil- 
liam P.  Lord,  of  Portland,  and  Grant  Corby, 
of  Salem  (John  A.  Carson,  of  Salem,  on  the 
brief),  for  respondents. 

BBAN,  J.  (after  stating  the  facts  as  above). 
The  defendant  dty  seta  forth  all  the  pro- 
ceedingB  leading  up  to  the  making  of  the 
assessment  which  it  asserts  is  a  vaUd  lieo 
upon  the  real  property.  Plaintifls  contest 
the  sufficiency  of  the  procedure  to  support 
the  assessment,  and  claim  that  the  dty  aa- 
thofities  had  no  jurisdiction  or  authority  to 
make  the  same.  It  will  be  observed  that  the 
notice  to  the  property  owners  ot  the  pro- 
posal to  make  the  improvement  of  South' 
High  street  described  the  part  to  be  paved 
as  being  "from  the  South  line  of  Mill  crech 
to  the  south  line  of  Bush  street,"  while  the 
resoluticHi  of  the  common  coimcil  authorizing 
the  notice  mentions  that  part  to  be  improred 
as  "Sonth  High  street  from  the  south  line 
of  MiU  ttrect  to  the  south  line  ot  Bush 
street."  It  is  contended  by  counsel  for  plains 
tiffs  that  the  notice  as  published  was  ma- 
terially different  from  the  one  directed  by 
the  coimdl  and  was  not  In  conformity  with 
the  city  charter,  and  that  the  recorder  had 
no  authority  to  publish  such  a  notice.  Bosh 
street  is  located  south  of  Mill  street.  South 
High  street  crosses  Mil}  creek  at  right  angles 
some  300  or  400  feet  south  of  Mill  street; 
hence  that  mnch  of  the  street  designated  hi 
the  resolution  was  left  out  of  the  notice. 
Mill  creek  is  a  good-sized  stream,  with  i 
well-defined  south  line  or  bank.  In  ascer- 
taining whether  the  required  remonstrance 
to  defeat  the  improvement  oould  be  obtained, 
an  owner  of  adjacent  property  between  the 
"south  line  of  Mill  creek  and  the  south  line 
of  Bush  street"  who  would  be  governed  by 
the  notice  would  not  take  into  consideration 
the  realty  adjacent  to  that  part  of  the  street 
not  contained  in  the  notice.  The  owners  of 
the  latter  property  would  have  no  notice 
whatever.  It  is  manifest,  therefore,  that  the 
omission  affects  the  substantial  rights  of  the 
property  owners  interested.  All  realty  hold- 
ers on  the  entire  portion  of  the  street  to  be 
imved  have  a  common  Interest  in  the  ilf^t 
to  remonstrate. 

The  ntatter,  however,  is  controlled  by  the 
dty  charter,  section  46  of  which  confers  np- 
on  the  dty  council  th,e  power  and  authority, 
whenever  It  deems  It  expedient,  to  InptOTe 
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or  build  any  gtreet  or  part  thereof  within  the 
oity  at  the  expense  of  the  owners  at  adjacent 
C>roperty.  Section  26  provides  in  part  aa 
follows : 

'•The    coancil    in    improTlng    any    street    or 
srtreets,  or  any  part  or  parts  thereof  within  the 
city   of   Salem,  Oregon,  shall  require  from  the 
ci  ty  engineer  plans,  specifications,  and  estimates 
tor  two   (2)  or  more  kinds  of  appropriate  im- 
provemeDts  at  least  one  of  which  must  be  of  a 
nonpatentable  kind,  and  the  city  engineer  shall 
file   said   plana,   specifications  and   estimates   in 
the  office  of  the  city  recorder  of  the  dty  of  Sa- 
lem,   Oregon.     If  the   council   shall  find   sncb 
?>Ians,  specificationa  and  estimates  to  be  satis- 
actory  it  shall  approve  the  same,  and  shall  de- 
termine the  limits  of  the  street  proposed^  to  be 
improved,  and  the  council  shall,  by  resolution  de- 
clare its  purpose  and  intention  of  making  said 
improvement  and  determine  the  portion  of  the 
street  to  be  improved.     •    •    *    Provided,  that 
no  grade  or  improvement  mentioned  in  this  sec- 
tion  or  in   section  25,  except  the   original  es- 
tablishing of  the  grade,  can  be  made  without 
ten  (1(>>  days'  notice  thereof  being  first  given  by 
pnblication  in  some  daily  newspaper  published 
in  tlie  city  of  Salem,  Oregon;    provided,  how- 
ever, in  case  of  the  improvement  of  any  street  or 
any  part  thereof,  such  notice  shall  not  be  re- 
quired to  be  published  until  the  council  has  de- 
termined the  kind  and  character  of  the  improve- 
ment to  be  made  as  herein  specified.    •    •    •  " 

The  next  section  reads  thus: 

"Sec  27.  (What  Ifotiee  Mutt  Specify.) 
Such  noti<^  most  be  given  by  the  recorder,  by 
order  of  the  council,  and  must  specify  with  con- 
■venient  certainty  the  sewer  or  street,  or  part 
thereof,  proposed  to  be  improved,  or  of  which 
the  grade  is  proposed  to  be  established  or  al- 
tered, and  the  kind  of  improvement  which  is 
proposed  to  be  made.    S.  L.  1901,  p.  284." 

[1]  It  is  argued  by  ooanael  for  tlie  dty 
that  the  notice  as  published  Is  good  as  to 
the  wratm  at  property  adjacent  to  the  por> 
tion  of  the  street  described,  wiilch  would 
inclnde  the  plaintiffs.  By  the  plain  mandate 
of  the  charter  the  city  council  shall,  by 
resolution,  "determine  the  portion  of  the 
street  to  be  improved" ;  and,  further,  "such 
notice  must  be  given  by  the  recorder  by  order 
of  the  council,"  and  must  ^eclfy  with  con- 
venient certainty  the  street  or  part,  thereof 
proposed  to  be  Unproved.  The  recorder  is 
not  empowered  to  determine  what  part  of 
a  street  shall  be  improved,  and  any  notice 
of  street  improvement  given  by  that  <^cial 
without  the  sanction  of  the  dty  coundl  is 
not  effective. 

[2]  it  is  further  claimed  on  behalf  of  the 
dty  that  as  the  notice  refers  to  the  plans, 
^edflcatlons,  and  estimates  for  the  Improve- 
ment of  "said  South  High  street  from  the 
south  Une  of  Mill  street  to  the  south  line  ot 
Bush  street"  on  file  in  the  ofilce  of  the  dty 
recorder,  the  erroneous  description  Is  cured. 
Reference  to  the  plans  and  spedflcatlons 
appears  to  be  made  In  the  notice  as  a  means 
of  ascertaining  the  details  and  kind  of  im- 
provement, and  not  In  order  to  contradict  or 
delineate  the  description  of  the  portion  of 
the  street  determined  to  be  Improved.  It 
will  also  be  seen  by  reading  the  charter  that 
la  the  regular  order  indicated  the  part  of 
the  street  proposed  to  be  paved  would  be 


determined  after  the  plans  and  spedflcatlons 
were  filed,  and  would  not  necessarily  be  of  the 
same  extent  as  Indicated  therein.  The  plans 
and  specifications  were  not  referred  to  in 
the  notice  as  a  part  of  the  description  of  the 
street  nor  for  the  purpose  of  aiding  the  prop- 
erty owners  in  determining  the  property  to 
be  affected,  by  the  improvement.  The  notice 
In  question  is  not  similar  to  the  one  in  Rogers 
V.  City  of  Salem,  61  Or.  321,  325, 122  Pac.  308. 
[8]  The  notice  as  published  was  not  au- 
thorized by  the  common  coundl,  and  did  not 
confer  power  or  Jurisdiction  upon  that  body  ' 
to  take  the  subsequent  proceedings  for  the 
Improvement  of  South  High  street  from  the 
south  line  of  Mill  street  to  the  south  line 
of  Bush,  street,  nor  to  assess  the  cost  thereof 
against  any  of  the  abutting  property.  The 
assessment  was  Invalid.  The  adjacent  prop- 
erty owners  are  entitled  to  know  what  por- 
tion of  the  street  is  proposed  to  be  improved 
in  order  to  give  them  an  opportunity  to  re- 
monstrate. The  requirement  of  the  city  char- 
ter that  ten  days'  notice  of  intention  to  im- 
prove a  street  be  given  to  the  property  owners 
must  be  complied  vdth  by  the  dty  author- 
ities before  the  council  has  Jurisdiction  to 
make  the  improvement  at  the  expense  of 
the  abutting  property  owners.  Sections  43 
and  44,  Rev.  Charter  City  of  Salem,  as 
amended  December  4, 1911 ;  Paulson  v.  Port- 
land, 16  Or.  450,  19  Pac.  460,  1  L.  R.  A.  673 ; 
Id.,  149  U.  S.  30,  13  Sup.  Ct  750,  37  L.  Ed. 
637;  Ladd  v.  Spencer,  23  Or.  193,  31  Pac. 
474 ;  Smith  v.  Mlnto,  SO  Or.  851,  354,  48  Pac. 
166;  Bank  of  Columbia  v.  Portland,  41  Or. 
1,  67  Pac.  1112;  Jones  v.  City  ot  Salem,  68 
Or.  126,  123  Pac.  1096;  Johns  v.  City  of 
Pendelton,  66  Or.  182,  133  Pac.  817,  184  Pac. 
312,  46  li.  R.  A.  (N.  S.)  990,  Ann.  Cas.  1915B, 
454;  Dyer  v.  Bandon,  68  Or.  406,  136  Pac. 
652 ;  Watson  v.  City  of  Salem,  164  Pac.  567, 
dedded  April  10,  1917.  This  conclusion  ren- 
ders it  unnecessary  to  consider  several  ir- 
regularities complained  of.  The  decree  of 
the  lower  court  will  therefore  be  affirmed. 

McBRIDE,  O.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


LORD  et  al.  v.  CITY  OF  BAUBM  et  aL 
(Supreme  Court  of  Oregon.    May  1,  1917.) 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;   Wm.  Galloway,  Judge. 

Suit  by  Juliet  M.  Lord  and  another  against 
the  CSty  of  Salem  and  others.  From  a  decree 
for  plaintitts,  defendants  appeal.  AfBrmed. 

B.  W.  Macy,  City  Atty.,  and  William  H. 
Trindle,  both  of  Salem  (George  G.  Bin^fham,  of 
Salem,  on  the  brief),  for  appellants.  William  P. 
Lord,  of  Portland,  and  Grant  Corby,  of  Salem 
(John  A.  Carson,  of  Salem,  on  the  brief),  for  re- 
spoadents. 

BEAN,  J.  ma  suit  is  brought  for  the  remov- 
al of  a  cloud  from  the  plaintiCFs'  title  created  by 
reason  of  the  levying  of  an  assessment  against 
their  property  for  the  construction  of  the  same 
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improTement,  as  that  nnder  consideration  in  F17 
et  aL  T.  City  of  Salem,  104  Pac.  715,  and  Canon 
V.  Cit7  of  Salem,  164  Pac.  7ia  The  queationa 
herein  involved  are  the  same  as  those  raised  in 
the  above-named  cases;  therefore,  for  the  rea- 
sons siven  in  the  opinion  this  day  rendered  in 
the  case  of  Fry  et  al.  v.  Salem,  supra,  the  de- 
cree of  the  circuit  court  is  affirmed. 

McBRIDE,  O.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


CARSON  V.  OITT  OF  SALEM. 
(Supreme  Court  of  Oregon.     May  1,  1917.) 

Department  1.  Appeal  from  dtcait  Court, 
Marion  County;   Wm.  Galloway,  Judge. 

Suit  by  Helen  F.  Carson,  administratrix  of 
the  estate  of  John  A.  Carson,  deceased;  against 
the  Cit7  of  Salem.  From  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed. 

B.  W.  Macy,  City  Atty.,  and  William  H. 
Trindle,  both  of  Salem  (George  G.  Bingham,  of 
Salem,  on  the  brief),  for  appellant.  WUliam  P. 
Lord,  of  Portland,  and  Grant  Corby,  of  Salem 
(John  A.  Carson,  of  Salem,  on  the  brief),  for 
respondent 

BEAN,  J.  This  is  a  suit  to  quiet  title  involv- 
ing the  validity  of  an  assessment  upon  the  plain- 
tiff's property  for  the  improvement  of  South 
High  street  from  the  south  line  of  Mill  street 
to  the  south  line  of  Bush  street.  From  a  de- 
cree in  favor  of  plaintiff,  defendant  appeals. 

The  issues  in  this  suit  are  identical  with  those 
in  the  case  of  Fry  et  al.  v.  C!ity  of  Salem,  164 
Pac  715,  in  which  an  opinion  has  this  day  been 
rendered.  It  is  unnecessary  to  repeat  what  was 
said  in  that  case.  For  the  reasons  stated  there- 
in the  decree  of  the  circuit  court  is  affirmed. 

McBRIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


HISHIiBR  T.  BDMUNSON. 

(Supreme  Court  of  Oregon.    May  1,  1917.) 

Exceptions,  Bnx  of  «=5>7— Contents. 

A  literal  transcript  of  all  the  evidence  given 
on  trial,  interspersed  with  remarks  and  Mjec- 
tions  of  counsel  and  the  ctatements  of  the  court's 
rulingn,  having  appended  what  purports  to  be 
the  entire  charge  to  the  jury,  is  not  a  bill  of 
exceptions,  and  the  objections  made  cannot  be 
considered. 

SE>d.  Note.— For  other  cases,  see  Exceptions, 
1  of.  Cent  Dig.  i  9.] 

Department  1.  Appeal  from  Circuit  Court, 
Lane  County ;  J.  W.  Hamilton,  Judge. 

Replevin  by  A.  J.  Mlshler  against  J.  M. 
EdmuDson.  From  a  Judgment  for  plaintUf, 
defendant  appeals.    Affirmed. 

(Maiming  to  have  purchased  from  the  de- 
fendant 184  bales  of  hops  at  the  price  of 
13,446.90,  upon  which  be  bad  paid  the  sum 
of  $1,000,  the  plalntUf  tenders  In  court  the 
balance,  and  brings  replevin  to  recover  the 
property  on  the  refusal  of  the  defendant  to 
deliver  the  same  to  him,  laying  his  damages 
for  the  detention  at  $200.  The  answer  denies 
the  entire  complaint,  and  avers,  'in  substance, 


that  the  $1,000  mentioned  constltnted  the 
consideration  for  an  option  to  boy  the  bops 
at  the  price  named  in  the  complaint,  given 
on  October  19, 1914,  and  ending  on  the  twen- 
ty-foardi  (rf  the  same  montli,  by  the  terms  of 
wliidi  the  plaintiff  was  to  forfeit  all  pay- 
ments made  unless  he  had  paid  in  fall  for 
the  property  by  the  expiration  of  tlie  option 
period,  and  that  inasmudi  as  he  failed  in 
this,  the  defendant  was  compelled  to  and  did 
dispose  of  the  property  to  other  parties  on 
the  assumption  ttiat  the  plaintiff  had  deter- 
mined not  to  exercise  the  option.  The  reply 
challenged  the  entire  answer.  Hie  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
and,  in  snbstance,  assessed  the  value  of  the 
plaintiff's  interest  in  the  property  at  $1,- 
346.69.  From  the  ensuing  judgment  the  de- 
fendant appealed. 

Woodcocic,  Smith  &  Bryson  and  L.  R.  Ed- 
munson,  all  of  Eugene,  for  appellant.  R.  8. 
Hamilton,  of  Eugene  (E'oster  &  Hamilton,  of 
Eugene,  on  the  brief),  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  What  is  relied  upon  by  the  defend- 
ant as  a  bill  of  exceptions  is  nothing  else 
than  a  literal  transcript  of  all  the  evidence 
given  at  the  trial,  interspersed  with  remarks 
and  objections  of  counsel  and  the  statements 
of  the  court's  rulings.  Appended  is  what 
purports  to  be  the  entire  charge  of  the  court 
to  the  Jury.  The  errors  assigned  In  the  ab- 
stract relate  only  to  an  instruction  of  the 
court  on  the  subject  of  what  constitutes  a 
sale,  mingled  with  counsel's  discussion  of  the 
same.  We  must  decline  to  consider  the  ob- 
jections thus  framed,  because  we  have  no 
bill  of  exceptions.  In  Ready  v.  United  Rail- 
ways Co.,  57  Or.  325,  100  Pac.  668,  106  Pa& 
197,  Mr.  Justice  Slater  compiled  to  that  date 
the  precedents  established  by  this  court  on 
that  subject,  laying  down  the  rule  very  lucid- 
ly that  a  document  framed  as  the  one  before 
us  does. not  constitute  a  bill  of  exertions, 
and  declining  to  consider  the  questions  sug- 
gested. Again,  in  National  Council  v.  Mc- 
Ginn, 70  Or.  457,  138  Pac.  493,  the  subject 
was  discussed  and  the  authorities  brought 
down  to  that  time.  The  principle  has  been 
reiterated  several  times  since,  but  not  often 
enough  to  require  a  supplemental  comi>Ua- 
tion.  At  present  it  is  unnecessary  to  add  to 
the  necrology  of  such  crude  attempts  to  bring 
before  us  objections  to  the  decisions  of  the 
circuit  court.  It  not  being  apparent  that 
the  substantial  rights  of  the  defendant  were 
seriously  abused,  the  Judgment  wUl  be  affirm- 
ed for  want  of  a  proper  record  upon  which  to 
review  the  same. 

McBRIDE,  O.  J.,  and  BENSON  and  BEAN. 
JJ.,  concur. 


»ToT  other  carai  sm  Mm«  topic  utd  KKT-NUMBSR  in  all  Kar-Numbertd  DItMts  aiid  Indaxn 


Digitized  by 


Google 


<5r.> 


HABT  V.  CITY  OF  INDEPKNDENOE 


719 


XiAltT  et  al  t.  CITT  OF  INDEPBNDBNOB. 
<Siipreine  Court  of  Oregon.     Majr  1,  IftlT.) 

L  MXTNIOIFAI,  COKPO&A.TIOKS  «=366*— LiOCA- 
TK>»  OF  STBEETS  —  SUFFICIENOT  OF  EVI- 
DEIVCB. 

Where  a  street  location  had  been  recogniz- 
^!d  for  40  years,  a  survey  measured  from  a  cor- 
■sser  located  by  diseoverinjr  a  bottle  buried  in 
tiie  si^and  as  described  in  a  deed  held  insuffi- 
crient  to  change  the  boundaries  of  the  street 

[EM.    Kote.— For  other  cases,   see  Municipal 
Corporations,  Cent.  Dig.  {  1428.] 

2.    ESSTOFPEL    €=302(4)— MUNXCIFAI.    OOBPOBA- 

TioNs — Location  of  Stbekt. 
Where  a  street  was  located  according  to  tho 
theory  of  men  who  laid  out  the  town,  had  been 
maintained  for  over  40  years,  and  sidewalks  and 
valuable  improvements  made,  the  city  is  estop- 
I>od  from  changing  its  boundaries  merely  to  at- 
tain mathematical  exactness. 

[Ed.  Note.— For  other  cases,  see  Estoppd, 
Cent.  Dig.  §  153.] 

Department  1.  Appeal  from  Clrcnlt  Court, 
Polk  County;   H.  H.  Belt,  Judge. 

Injtmctioii  suit  by  James  S.  Hart  and  oth- 
«X8  against  the  City  of  Independeuce.  De- 
cree for  plalntUFs,  and  defendant  appeals. 
Affirmed. 

This  Is  a  suit  to  enjoin  the  defendant  from 
Improving  Main  street  In  the  city  of  Inde- 
pendence, which  street  Is  also  sometimes  call- 
ed the  Salem-Independence  county  road,  In 
accordance  with  a  recent  resurvey  of  said 
street  by  which  defendant  claims  that  It  runs 
over  and  Includes  portions  of  certain  lots 
owned  and  occupied  by  plaintiffs. 

The  complaint  alleges  that  the  highway 
has  been  used  and  traveled  by  the  public  in 
its  present  location  for  more  than  40  years; 
that  it  is  a  legal  county  road,  under  the  ez- 
cluslve  Jurisdiction  of  the  county  court  of 
Polk  county,  and  never  has  been  a  street, 
within  the  jurisdiction  of  the  municipality  of 
the  dty  of  Indet)endence ;  that  plaintiffs  are 
the  owners  of  certain  lots  abutting  on  said 
highway,  and  that  they  and  their  grantors 
have  been  in  the  peaceable,  undisturbed,  cou- 
tinuous,  and  adverse  possession  of  these  said 
premises  for  more  than  40  years;  that  they 
have  been  using  said  premises  for  residence 
purposes  only  for  more  than  20  years  last 
past,  and  that  there  are  now  standing  there- 
on dwelling  houses  and  many  fruit  and  orna- 
mental  trees,    which   greatly    enhance   the 
value  of  their  property ;   that  upon  the  line 
between  their  lots  and  said  highway  as  it 
has  been  used  for  more  than  20  years  last 
past  there  have   been   fences   erected   and 
maintained  thereon  for  that  length  of  time ; 
and  that  said  fences  and  residences  have  been 
constructed   with   reference  to   the   county 
road  and  highway  as  It  Is  now  traveled  and 
used.   Then  follow  allegations  that  the  dty 
threatens  to  Improve  said  highway  as  a  street 
by  assuming  that  the  street  line  extends  over 
and  upon  the  premises  of  plaintiff,  to  their 


great  and  irreparable  damage,  the  nature  of 
which  is  fully  set  forth. 

The  defendants,  after  formal  denials  of 
the  existence  of  the  highway  as  claimed  by 
plaintiffs,  answered  alleging  the  dedication 
of  the  town  plat  by  one  B.  A.  Thorp  In  No- 
vember, 1850,  and  the  recording  of  said  plat 
in  1879,  and  the  incorporation  of  titte  dty  of 
Independence.  It  was  then  allied  that  Main 
street  in  the  dty  of  Ind^>endence  was  one  of 
the  streets  shown  on  said  plat,  and  included 
the  lauds  claimed  by  plaintiffs;  that  by  vir- 
tue of  certain  ordinances  passed  by  the  city 
It  was  proceeding  to  improve  said  Main 
street;  that  the  defendants  were  wrongfully 
maintaining  fences  therehi;  and  that  the 
lands  claimed  by  plaintiffs  were  a  part  of 
said  street 

The  plaintiffs  In  their  reply  pleaded  as 
matter  in  estoppel  that  Cbarles  Dick  was  the 
owner  of  certain  described  lots,  and  that  he 
and  his  predecessors  have  been  in  exclusive 
possession  of  the  land  in  dispute  for  more 
than  40  years,  and  have  built  fences  and 
buildings  and  planted  useful  and  ornamental 
trees  with  reference  to  the  present  location 
of  the  fence  and  county  road,  which  the  pro- 
posed change  in  the  street  line  would  destroy, 
if  the  same  were  carried  out.  There  were 
similar  pleas  as  to  the  other  plaintiffs. 
Thorp's  dedication  of  his  plat  reads  as  fol- 
lows: 

"This  indenture  vritnessetii,  that  for  the  pur- 
pose of  laying  out  and  establishing  a  town  with- 
in the  county  of  Polk,  and  state  of  Oregon,  to 
bo  known  and  designated  as  the  town  of  Inde- 
pendence, and  in  consideration  of  the  location 
and  establishment  of  said  town  and  of  the  bene- 
fits to  thereby  accrae  to  me,  1,  E.  A.  Thorp, 
hereby  signify  my  approval  of  tho  location  of 
said  town,  or  so  mudi  thereof  as  may  be  upon 
my  land,  and  do  hereby  grant  dedicate,  and 
quitclaim  unto  the  inhabitants  of  said  town  all 
and  singular  of  the  lands  hereinafter  described, 
kdd  out,  and  desi^ated  as  streets  and  alleys, 
the  plat  and  description  of  said  town  of  Inde- 
pendence being  as  follows,  to  wit:  The  samo  be- 
ing in  the  northeast  end  of  my  donation  land 
claim." 

Thomas  Brown,  of  Salem,  and  B.  F.  Swope, 
of  Independence  (Carson  &  Brown,  of  Salem, 
on  the  brief),  for  appellant  J.  H.  McNary 
and  E.  M.  Page,  both  of  Salem  (McNary  & 
McNary,  of  Salem,  on  the  brief),  for  respond- 
ents. 

McBRIDB,  O.  J.  (after  stating  the  facts 
as  above).  [1]  There  is  not  sufficient  evi- 
dence here  to  justify  us  in  changing  the  lines 
of  the  streets  of  Independence  as  they  have 
been  acquiesced  in  and  recognized  for  40 
years  before  the  last  survey.  It  is  evident 
that  DO  survey  was  made  whm  the  land  was 
originally  platted,  but  by  referring  to  the 
plat  it  is  plain  that  Thorp  intended  to  plat 
the  northea.st  comer  of  his  claim.  The  origi- 
nal field  notes  are  not  here,  and  there  is  not 
a  scrap  of  original  evidence  anywhere  in  the 
record  to  identify  the  location  of  the  north- 
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east  corner.  In  tbls  dilemma  tbe  snrveyor 
attempted  to  locate  It  by  reference  to  a  de- 
scription in  a  deed  from  E.  A.  Thorp  to  A. 
Nelson,  dated  March  21,  1883,  conveying  all 
his  donation  land  claim  not  Included  In  tbe 
town  plat,  in  which  deed  the  beginning  point 
is  described  as  follows: 

"Berinning  at  tlie  northeast  comer  of  said 
land  oaim,  where  a  bottle  with  cliarooal  in  it 
is  sunk  in  the  ground,"  etc. 

Upon  what  data  this  description  is  based 
does  not  appear.  Evidently  it  was  not  a 
"government  comer,"  because  the  government 
surveys  are  not  marlced  by  beer  bottles 
buried  in  the  ground ;  and  It  is  a  matter  of 
common  knowledge  that  In  the  early  ^'s, 
when  these  donation  claims  were  being  sur- 
veyed. Oregon  was  in  a  state  of  pristine 
purity  and  sobriety,  and  beer  bottles  were  un- 
linown.  So  this  beer  bottle,  which  the  sur- 
veyor found  and  dug  up  and  Identifies  as 
such,  must  belong  to  a  more  recent  geological 
period  than  that  extending  from  1850  to  1854. 
There  is  no  proof  of  tlie  accuracy  of  the  sur- 
vey, if  there  was  a  survey,  when  it  was 
burled,  and  no  sufSdent  proof  that  It  was  the 
same  bottle  referred  to  In  Thorp's  deed, 
though  It  probably  was.  It  Is  not  nearly  so 
reliable  as  Indicating  the  location  of  the 
streets  as  the  acts  of  old  settlers,  Including 
Thorp  himself,  who  owned  some  of  the  lots 
now  owned  by  one  of  the  plaintiffs,  and  who 
maintained  his  fences  upon  the  street  line  as 
It  is  now  claimed  by  them.  If  anybody  on 
earth  Icnew  the  boundary  lines  of  Main  street. 
Thorp  was  that  man.  He  was  the  owner  of 
the  town  site  and  Interested  in  the  progress 
of  the  town,  and  it  is  not  probable  that  he 
would  Infringe  upon  the  streets  which  lie 


had  laid  out,  or  allow  bis  neighbors  to  do 
so  without  remonstrance. 

[2]  Upon  the  whole  testimony  we  are  In- 
clined to  the  opinion  that  the  boundaries  of 
Main  street  are  as  a  matter  of  fact  where 
the  plalntUTs  contend ;  but,  even  if  the  north- 
east corner  of  the  Thorp  donation  land  claim 
is  situated  where  defendant's  engineer  places 
it,  the  city  is  estopped  from  claiming  a  right 
to  shift  the  boundaries  of  the  street,  which 
have  been  accepted  and  acquiesced  in  by 
everybody  for  nearly  half  a  century,  morPly 
to  attain  mathematical  exactness.  This  Ls 
not  a  case  like  Oliver  v.  Synhorst,  58  Or.  !>'2. 
109  Pac.  762,  115  Pac.  694,  or  Creson  v.  I>cb- 
anon,  64  Or.  593,  131  Pac.  316,  where  there 
would  have  been  no  difficulty  In  ascertaining 
the  exact  boundaries  of  the  street,  U  the 
parties  had  been  reasonably  diligent.  Here 
the  plaintiffs  have  adopted  the  theory  of  the 
man  who  laid  out  the  town  and  dedicated  the 
plat,  and,  assuming  that  he  knew  the  lines  of 
the  streets  he  had  dedicated,  have  purchased 
from  him,  and  in  some  instances  only  re- 
placed the  fences  placed  by  him  upon  what 
he  evidently  believed  was  the  street  line. 
These  lots-  are  not  In  an  outlying  and  unoc- 
cupied part  of  the  city,  but  npon  one  of  its 
earliest  occupied  streets.  With  the  acquies- 
cence of  the  city,  and  under  the  direction  of 
its  officials,  permanent  sidewalks  have  been 
erected  and  valuable  Improvements  made. 
For  40  years  the  street  has  been  actually  used 
by  the  public  upon  the  ground  and  within 
the  boundaries  claimed  by  plaintiffs,  niere 
It  will  remain. 

The  decree  is  affirmed, 

BENSON.  BUBNBIT,  and  HARRIS,  JJ., 

concur. 
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TUCKBRMAN  et  A  v.  BERRY.    (No.  8647.) 
(Supreme  Court  of  Colorado.     May  7,  1917.) 

1.  WiLM  «=©6— Lettkr  as  WilI/— WitKess- 
Es— Tkstamentabt  Intent. 

Testatrix  hanng  made  previous  will  signed 
by  wihiPsseB,  a  letter  by  her  containinir  no  words 
of  bequest,  but  statements  of  intention  to  de- 
gtroT  old  will  and  make  new  one  and  tbat  she 
would  have  some  one  witness  and  sign  letter 
only  she  could  not  bear  to  have  any  one  know 
aboat  it  till  her  death,  is  not  a  will. 

[Ed.  Note.— BV>r  other  cases,  see  Wills,  Cent. 
Di«.  H  228-231.] 

2.  Tedsts  «s>S72(8)— AcnoNa— Btidbroe 

SurncMNCT. 

In  a  snit  to  recover  real  estate  alleged  to 
have  been  held  in  trust  for  plaintiff,  letter  writ- 
ten by  record  owner,  in  form  of  a  solemn  dec- 
laration, designating  in  unmistakable  terms  the 
property  purchased,  that  plaintiff's  money  pur- 
chased it,  and  that  entire  interest  belonged  to 
plaintiff,  held  sufficient  to  support  a  finding  for 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Tmsts,  Gent. 
Dig.  Si  60e,  608.] 

Hill,  Oarrigoes,  and  Bailey,  JJ.,  dissenting. 

En  Bana  Error  to  District  Court,  Weld 
County;    Robert  G.  Strong,  Judge. 

Suit  by  Mattie  M.  Berry  against  James 
Tuckemuui,  executor  of  the  will  of  Hannah 
J.  Dawley,  deceased,- and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

L.  M,  Goddard,  of  Denver,  6u7  D.  Duncan, 
of  Boulder,  James  C.  Scott  and  H.  E.  Church- 
ill, both  of  Greeley,  and  Charles  Roach,  of 
Denver,  for  plaintiffs  In  error.  Joseph  C. 
Ewing  and  William  R.  Kelly,  both  of  Greeley, 
for  defendant  in  error. 


T£a<LER,  J.  The  defendant  in  error,  bere- 
Inafter  called  the  "plaintiff,"  brought  suit 
against  the  plaintiffs  in  error  to  recover  cer- 
tain real  estate  alleged  to  have  been  held  in 
trust  by  Hannah  J.  Dawley,  of  whose  will 
defendant  Tuckerman  was  the  executor;  the 
other  defendants  being  beneficiaries  under 
said  wilL 

It  appears  from  t&e  record  that  the  plain- 
tiff was  a  niece  of  Mrs.  Dawley's  husband, 
aad  worked  for  the  family  before  the  death 
of  Uie  husband.  After  Mrs.  Dawley's  decease, 
a  letter  written  by  her  under  date  of  Novem- 
ber 28,  1905,  and  addressed  to  Edward  Daw- 
ley, an  adopted  son,  whose  death  preceded 
that  of  Mrs.  Dawley,  was  found,  and  deliver^ 
ei  unopened  to  plalntUTs  attorneys.  The 
plaintiff  being  barred  by  the  statute  from 
testifying  in  the  cause,  this  letter  was,  as  the 
court  states  in  Its  finding,  the  sole  proof  oT 
a  trust  In  t&\or  of  plaintiff.  The  trial  court 
found  for  the  plaintiff  as  to  the  real  estate, 
and  against  her  on  the  claim  tor  rents  and 
profits  from  It  prior  to  suit,  and  certain  v&e- 
aonal  property  mentioned  in  the  letter.  Judg- 
ment was  entered  accordingly. 

TUe  defendants  introduced  evidence  which 
showed  that  D.  L.  Dawley  acquired  the  two 


lots  in  question,  with  other  lands,  on  tbe  27th 
day  of  May,  1870;  that  on  the  5th  day  of 
December,  1879,  Dawley  by  quitclaim  deed 
conveyed  the  two  lots  to  Sarah  Miolnar,  which 
deed  was  recorded  May  20,  1882;  and  that 
Molnar  by  quitclaim  deed  conveyed  them  to 
Mrs.  Hannah  J.  Dawley  on  November  24, 
1882.  It  appeared  further  that  in  1883  Mrs. 
Dawley  erected  upon  the  lots  a  substantial 
house  at  a  cost  of  some  $5,500,  which  she 
occupied  as  a  residence  to  the  time  of  her 
death.  D.  J.  Dawley  died  on  May  27,  1881, 
and  Hannah  J.  Dawley  died  December  25, 
1009. 

Plaintiffs  In  error  charge  the  defendant  in 
error  with  laches ;  but  as  it  appears  tbat  she 
had  no  knowledge  of  the  principal  facts  upon 
which  the  finding  that  the  lots  were  impress- 
ed with  a  trust  was  based,  and  was  barred 
by  the  statute  from  testifying  as  to  matters 
of  which  she  had  knowledge,  there>  was  no 
error  In  the  court's  ruling  on  that  point. 

It  is  strongly  urged  that  the  judgment  is 
wrong  for  two  reasons:  (1)  That  the  so- 
called  letter  is  in  fact  a  will,  and  that,  fail- 
ing as  a  will  for  lack  of  witnesses,  it  cannot 
serve  as  a  declaration  of  trust;  and  (2)  that. 
In  tbe  absence  of  evidence  that  Sarah  Molnar 
took  tiUe  to  the  lots  with  notice  of  the  trust, 
she  must  be  held  to  have  been  a  purchaser  in 
good  faith,  whose  deed  to  Mrs.  Dawley  con- 
veyed title  free  from  the  trust,  tboogh  Mrs. 
Dawley  had  knowledge  of  tbe  facts  from 
which  the  trust  i^rings. 

[1]  The  first  proposition  does  not  seem  to 
have  been  brought  to  the  attention  of  the 
trial  cour£,  and  we  might  for  that  reason  de- 
cline to  consider  It;  Inasmuch,  however,  as 
we  agree  with  the  conclusion  of  the  trial 
court  that  Exhibit  A  was  not  intended  as  a 
will,  we  hold  the  first  objection  bad  on  that 
ground.  The  writer  of  the  letter  had,  as  tbe 
record  shows,  made  a  will,  and  she  knew 
that  it  was  necessary  to  an  effective  will  that 
it  be  signed  by  witnesses.    She  says: 

"I  have  made  a  win  here  in  Greeley,  but  I 
have  sent  my  sisters  and  the  rest  so  much  mon- 
ey one  time  and  another  that  I  intend  to  de- 
stroy it  and  make  a  new  one  and  do  as  D.  L. 
wished  and  as  I  promised  him  I  would.  •  •  • 
Now  this  is  my  last  (will  and  confession)  and 
I  am  sorry  for  what  I  have  done.  I  would  have 
some  one  to  witness  and  sign  this,  but  I  can't 
bear  to  have  any  one  know  about  it  until  I  am 
in  my  grave." 

This  is  equivalent  to  a  statement  (hat,  but 
for  tbe  writer's  shrinking  from  a  revelation 
of  the  matters  to  which  sbe  bad  in  the  let- 
ter confessed,  she  would  have  had  it  witness- 
ed and  so  made  it  a  will.  Tbia,  with  tbe 
statement  that  she  Intended  to  destroy  the  old 
will  and  make  a  new  one,  is  conclusive  tbat 
she  did  not  regard  nor  intend  the  writing  as  a 
will.  It  contains  no  words  of  bequest,  but  a 
recital  of  her  wishes  addressed  to  her  sole 
heir  apparent,  with  the  view,  possibly,  of  ex- 
plaining to  him  the  reasons  of  her  disposi- 
tion of  her  property  in  the  new  will  yet  to  be 
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niade,  wherein  she  would  "do  as  D.  L.  wished 
and  as  I  promised  him  I  would." 

[2]  The  second  objection  is  based  upon  the 
proposition  that  the  transfer  of  the  lots  to 
Mrs.  Dawley  by  Sarah  Molnar  gare  her  a  title 
free  from  the  trust,  assuming  In  the  absence 
of  evidence  that  the  conveyance  to  Molnar 
was  without  notice  on  her  part  that  the  land 
was  subject  to  a  trust  But  Mrs.  Dawley's 
own  statement  Is  In  conflict  with  this  posi- 
tion. Had  she  purchased  the  lots  for  value 
and  in  good  faith,  either  with  or  without 
knowledge  of  the  trust,  being  presumed  to 
know  that  she  had  a  good  title,  if  we  accept 
the  law  as  counsel  for  pliiIntlfFs  In  error  con- 
tend that  It  Is,  she  would  hardly  declare  that 
the  lots  were  plaintiff's  "by  ri^rt."  Bather 
should  we  conclude  that  the  transfers  were 
made  under  circumstances  which  Justified 
Mrs.  Dawley's  acknowledgment  of  the  exist- 
ence of  a  trust. 

The  transfers  by  which  the  property  in  the 
hands  of  Mrs.  I>awley  4s  claimed  to  have 
been  freed  from  the  trust  were  pleaded  in  the 
answer  and  proved  on  the  trial.  The  court 
below  must  have  passed  upon  the  question  thus 
presented  and  found  that  the  conveyances 
were  not  made  in  good  faith  so  as  to  produce 
the  effect  for  which  counsel  now  contend, 
but  were  merely  colorable. 

It  cannot  be  said  that  the  evidence  does  not 
Justify  that  conclusion.  The  letter  through- 
out clearly  reVeals  that  the  writer  was,  and 
for  a  long  time  had  been,  greatly  distressed 
.  because  of  the  withholding  from  the  plaintiff 
of  knowledge  of  the  matters  from  .which  the 
trust  arose.  It  is  a  pathetic  story  of  the 
sufferings  of  one  whose  conscience,  long  de- 
nied recognition,  is  at  last  allowed  full  hear- 
ing. It  Is  a  strong  appeal  to  the  writer's 
sole  heir  apparent  to  right  the  wrongs  which 
she  had  not  the  moral  courage  to  right  In  her 
lifetime.     She  wrote: 

"Now  D.  L,  had  some  money  of  Matties  that 
lie  had  kept  for  her  ever  since  she  worked  for 
us,  he  invested  it  in  these  two  lots  where  I  livo 
and  intended  for  her  to  have  the  place  some  time 
when  we  were  through  with  it.  this  is  the  rea- 
son I  would  not  give  you  and  Ella  a  deed  to  it 
that  time  you  wanted  me  to  and  the  reason  I 
(lid  not  sell  it  to  Mrs.  Clark  that  time.  Oh 
I<>dward,  how  I  have  longed  to  sell  out  and  go 
back  east  to  live,  but  I  promised  D.  L.  to  do 
what  was  right,  and  I  am  getting  too  old  to  go 
now;  he  had  her  papers  all  ready  when  he  di^, 
and  I  promised  him  faithfully  that  I  would 
make  everything  all  right  and  have  everything 
done  as  he  wanted  it,  but  as  no  one  knew  about 
it  but  myself  I  destroyed  the  will  and  papers, 
and  lied  to  Mattie  that  time  she  came  down 
and  asked  me  if  I  had  seen  any  papers  for  her. 
I  told  her  I  had  not  seen  any  but  if  I  found 
any  I  would  let  her  know.  Oh,  Edward,  I  am 
afraid  to  go  to  bed  nights  for  what  I  have  done 
for  I  can't  sleep.  And  have  to  walk  the  floor 
half  the  nights.  *  •  •  1  want  Mattie  to  have 
the  house  and  two  lots  where  I  livo  for  they 
are  hers  by  right.  I  want  everything  left  in 
the  house  just  as  it  is  to  pay  her  in  part  for 
what  I  have  kept  back  of  hers  all  these  years." 

The  letter  contains  numerous  expressions 
of  regret  because  of  the  course  pursued  by 


the  writer,  and  repeated  declarations  tim 
she  oould  not  endure  to  have  the  facts  known 
until  after  her  death ;  but  they  are  ImportaLti 
only  as  indicating  a  condition  of  mind  whi-.t 
compelled  this  belated  admission  of  plabitir!-! 
right  to  the  pr<^>erty  in  question.  Cdcc." 
these  circumstances,  we  are  not  at  liberT.j 
and  In  any  event  are  not  disposed,  to  questing 
the  conclusion  of  the  court  on  this  point 

Whether  the  statement  that  the  basbaiK. 
of  Mrs.  Dawley  invested  plalntHTs  money  is 
the  two  lots,  and  that  they  should  go  to  h«; 
because  they  were  hers  by  right,  be  regani^d 
as  a  decIaraticNi  of  trust  or  as  an  admis^»3 
against  interest  admissible  to  prove  the  alle- 
gations of  the  complaint  that  plaintiff's  moo- 
ey  had  been  invested  In  the  lots  under  cir- 
cumstances from  which  a  trust  resulted,  i^ 
Immaterial,  and  the  court  did  not  err  in  de- 
clining to  classify  the  trust.  This  cause  wi^ 
before  the  Court  of  Appeals  under  the  tit:* 
of  Berry  v.  lYencb  (24  Colo.  App.  519,  W 
Pac.  985)  on  the  question  of  the  suffiden.- 
of  the  complaint,  and  In  reveraiag  the  juiz 
ment,  on  the  ground  of  error  In  sostainia;  i 
demurrer  to  the  complaint,  the  court  said: 

"Resulting  trusts  and  constructive  trusts  biT« 
been  discussed  learnedly  in  the  briefs,  bm  s 
difference  of  terminology  does  not  settle  prio- 
ciples,  and  courts  need  concern  themselves  be: 
little  with  the  nice  distinctions  between  tbt  "■ 
rious  classifications  of  trusts.  This  view  is  stat-  i 
ed  very  aptly  in  Kaphan  v.  Toney  (Tenn.  Cn 
App.)  58  S.  W.  906-^13,  and  in  39  Oyc  25." 

Exhibit  A  designated  In  unmistakable  termi 
the  property  purchased,  the  person  whos? 
money  purchased  It,  and  declared  the  exteat 
of  the  interest  In  it  belonging  to  tiie  cestui 
que  trust;  i  e.,  the  whole  title.  It  is  « 
solemn  declaration,  evidently  made  in  agoy 
of  spirit  after  a  long  struggle  with  consdeow. 
and  to  deny  to  It  the  effect  to  wbidi  it  is  en- 
titled, and  which  it  was  Intended  to  prodny, 
would  be  to  repudiate  the  primary  rules  of 
equity,  and  result  In  a  miscarriage  of  jus- 
tice. 

The  findings  of  the  trial  court  are  support- 
ed by  the  evidence.  The  Judgment  is  witho«t 
error,  and  is,  accordingly,  affirmed. 

Judgment  affirmed. 

HILL,    GABRIOUBS,   and   BAILEY,  JJ 
dissent. 


NATIONAL  SURETY  CO.  v.  QUEEX  CITT 
LAND  &  MORTGAGE  CO.     (No.  8S)2.i 

(Supreme  Court  of  Colorado.     May  7,  191' ' 

i.    OONTKACTS    «=>34S  —  AOTIONS  —  ANSIOit- 

Pebfobmance    or    Oonditiows    Pbkckdest 

IN    CONTBACT. 

Where  plaintiff  has  pleaded  generalb'.  '* 
allowed  by  Rev.  Code  1908.  {  72,  performan* 
of  the  conditions  precedent  in  a  contract,  a  ecu- 
eral  denial  is  not  sufficient,  but  defendant  m"^ 
allege  the  condition  or  conditions  relied  on.  >°° 
negative  performance  thereof. 

[Ed.   Note.— For   other  cases,   see  CJontra* 
Cent  Dig.  §§  1696,  1697.] 
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.     T'X.XA.DlUa  «S>409(4)  —  IBST7S8  —  Mattebs 

^o-r  Plkaded  Trbaied  as  in  Issmc. 

^IMme  that  plaintiff  obligee  in  contractor's 
ond  gave  defendant  obligor  notice  of  the  con- 
ractor's  default,  not  put  in  issue  by  the  answer, 
ras  not  treated  as  an  issue  at  the  trial,  so  as 
o  allow  review,  the  only  evidence  bearing  thero- 
n  being  given  by  plaintiff,  when  on  its  request 
efeudant  produced  a  dated  notice  from  plaintiff 
o  defendant  giving  notice  of  the  default  and 
-ecjuesting  that  defendant  exercise  its  option 
>t  election  to  complete  the  contract  or  designate 
t3  unwillingness  to  do  so;  the  notice  evidently 
>einK  offered  only  to  show  defendant  had  op- 
portunity of  exercising  its  Section. 

[Eid.  Note.— For  other  caaes,  seo  Pleading, 
Cent.  Dig.  {  1386.] 

i.     A.PPEAL  AKTD   EBBOB   «=3l064<4)— HABUIXSB 
E  RBOB — I  NSTBUCTION  s. 

Including  the  reasons  for  the  rule  in  an  in- 
struction correctly  stating  that  a  surety  for  hire 
is  not  released  by  deviations  from  the  exact 
terms  of  a  contract  not  shown  to  have  damaged 
it  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
F.vror,  Cent.  Dig.  iS  4224;  Trial,  C5ent  Dig.  { 
475.] 

White,   C.  J.,  dissenting. 

Bn  Banc.  Error  to  District  Court,  City 
and  Gotinty  of  Denver;  James  H,  Teller, 
Judge. 

Action  by  tbe  Queen  City  Land  &  Mortgage 
Company  against  the  National  Surety  Com- 
l>any.  Judgment  for  plaintiff,  and  defendant 
brings  error.   AfHrmed. 

Gebrge  P.  Steele,  of  Denver,  for  plaintiff 
in  error.  Ponsford  &  Carnine,  of  Denver, 
for  defendant  In  error. 

HIIX,  J.  The  defendant  in  error,  here- 
after called  the  plaintiff,  secured  Judgment 
against  the  plaintiff  'in  error,  hereafter  call- 
ed tbe  defendant,  upon  a  contractor's  bond. 
Two  trials  were,bad,  each  to  a  Jury,  in  both 
of  which  the  verdict  was  for  the  plaintiff. 
In  bis  opening  brief,  counsel  for  defendant 
says: 

"Practically  all  of  the  testimony  at  both  trials 
was  directed  to  an  issue  whether  in  the  con- 
struction of  the  project  the  plans  and  specifica- 
tions had  been  so  materially  departed  from  that 
the  surety  on  the  bond  was  relieved.  This  par- 
ticular issue  was  given  to  each  jury  under  cor- 
rect instructions,  and  will  not  therefore  be  dis- 
cussed here." 

Counsel  follow  this  with  the  statement: 
"But  another  and  an  equally  important  issue 
was  offered  by  the  pleadings,  which  involved  the 
(juestion  whether  the  Queen  City  Company  it- 
self had  complied  with  certain  conditions  prece- 
dent required  of  it  by  the  terms  of  the  bond. 
The  surety  comjwny  contended  that  the  Queen 
(Sty  Company  had  not  given  it  the  required 
notice  of  the  failure  on  tbe  part  of  the  Golden 
Company  to  complete  the  project  within  the 
time  specified  for  such  completion.  It  is  in  re- 
lation to  this  question  that  the  errors  now  com- 
plained of  were  committed." 

That  portion  of  the  bond  the  conditions  of 
wbich  it  is  now  claimed  were  not  complied 
with  reads: 

"(3)  If  said  principal  shall  in  any  manner  de- 
fault in  the  performance  of  any  matter  or  thing 
in  nid  contract  specified  to  be  by  said  princi- 
pal performed,  or  m  the  event  of  said  principal 


abandoning  the  wotlc  provided  by  said  contract 
to  be  done  by ,  said  principal,  the  obligee  shall 
immediately  so  notify  the  company,  and  there- 
after tbe  company  ^all  have  the  right  at  its 
option  to  assume -and  sublet  said  contract  and 
to  proceed  thereunder  as  if  no  default  or  aban- 
donment had  occurred;    •     •    • 

"(9)  All  notices  and  other  evidence  required 
by  this  instrumnit  to  be  furnished  by  tbe 
obligee  to  the  company  shall  be  in  writing,  and 
shall  be  forwarded  by  registered  letter  address- 
ed to  tbe  company  at  its  principal  offices  in  the 
city  of  New  lork." 

[I J  We  agree  with  counsel  that  practically 
all  of  the  testimony  was  directed  to  an  issue 
whether  In  the  construction  of  the  project 
the  plans  and  specifications  had  been  so  ma- 
terially departed  from  that  the  surety  on  the 
bond  was  relieved.  But  we  cannot  agree  that 
an  Issue  was  offered  by  the  pleadings  which 
Involved  or  raised  the  question  that  the 
idaintiff  had  not  complied  with  the  condi- 
tions precedent  required  of  it  by  the  terms 
of  the  bond  pertaining  to  notice  in  order  to 
entitle  it  to  recovery.  Paragraph  7  of  plain- 
tlfTs  second  amended  complaint  alleges: 

"That  tbe  plaintiff  has  performed  each  and 
every  term,  provision,  covenant,  and  condition 
on  its  part  to  be  performed  in  said  conti-act  and 
in  said  bond  contained." 

This  method  of  pleading  Is  permitted  by 
section  72,  Revised  Code  1908,  which  reads: 

"In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  shall  not  be  neces- 
sary to  state  the  facts  showing  sudi  perform- 
ance, but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his 
part;  and  if  such  allegations  be  controverted, 
the  party  pleading  shall  establish  on  the  trial 
the  tacts  showing  such  performance." 

The  d^endanfs  answer  to  this  paragraph 
reads: 

"Denies  tbe  allegations  in  paragraph  7  of 
said   second  amended  complaint  contained.') 

This  denial  was  InsufHdent  to  put  plaintiff 
on  proof  concerning  the  question  of  notice.  A 
similar  question  was  under  consideration  In 
Penn  M.  L.  I.  Co.  v.  Ornauer,  39  Colo.  498, 
at  page  505,  90  Pae.  846,  at  page  848,  wherein 
this  court  said: 

"It  is  unquestionably  true  that  under  a  gener- 
al denial  a  defendant  may  introduce  any  evi- 
dence which  controverts  tbe  facts  which  plain- 
tiff is  bound  to  establish  in  order  to  sustain,  his 
action.  Under  this  doctrine  the  defendant  con- 
tends that,  under  its  general  denial,  it  may  show 
that  what  it  calls  conditions  precedent  had  not 
been  fulfilled.  In  this  complaint  there  was  an 
averment  generally  permitted  by  section  56  of 
our  Code  that  plaintiff  had  fully  performed  all 
conditions  of  the  contract  to  be  by  him  perform- 
ed. Where  such  an  averment  of  performance 
of  conditions  precedent  is  allowed  in  the  com- 
plaint, the  rule  is  that,  if  a  defendant  relies 
upon  nonperformance,  he  must  speciallv  allege 
the  condition  or  conditions  on  the  nonperform- 
ance of  which  he  relies,  and  negative  their  per- 
formance. Bliss  on  Code  Pleading  (3d'E2d.)  1 
356a;    Nash  on  Pleading,  300." 

To  the  same  effect  are  Insurance  Company 
V.  Allls  Co.,  11  Colo.  App.  264,  53  Pac.  242; 
Branham  v.  Johnson,  62  Ind.  269;  Parks  v. 
Uolmes,  22  111.  522;  Preston  v.  Roberts,  12 
Busb  (73  Ky.)   570;    Kabnweiler  v.   Pbenlz 
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Ins.  Co.,  67  Fed.  483,  14  O.  C.  A.  485;  HamU- 
ton  V.  Insurance  Co.,  136  TJ.  S.  242,  10  Sup. 
Ct.  945,  34  L.  Ed.  419;  Hamilton  v.  Home 
Ins.  Co.,  137  U.  S.  370,  11  S\ip.  Ct  133.  34  U 
Bd.  708;  Breard  v.  Mechanics'  &  Traders' 
Ins.  Co.,  29  La.  Ann.  764;  Continental  Ins. 
Co.  V.  Chase,  89  Tex.  212,  34  S.  W.  93;  E^rarts 
V.  U.  S.  Mut.  Ace.  As6'a,  16  N.  I.  Supp.  27.i 

[2]  The  record  discloses  that  the  present 
counsel  of  defendant  did  not  represent  it  in 
the  trial  court  and  in  his  reply  brief  he  prac- 
tically concedes  the  correctness  of  the  posi- 
tion above  outlined,  but  claims  that  the  ques- 
tion of  the  time  of  the  service  of  the  no- 
tice was  treated  as  an  issue;  that  testimony 
was  offered  concerning  it  and  an  instruction 
given  in  relation  thereto;  that  for  these  rea- 
sons, it  must,  for  the  purposes  of  this  hear- 
ing, be  thus  considered. 

Anderson  et  al.  v.  Sloan,  1  Colo.  488,  Alt- 
hoft  Mfg.  Co.  V.  Althoff,  52  Colo.  501,  123  Pac. 
326,  Perkins  v.  Russell,  56  Colo.  120,  137  Pac. 
907,  and  other  cases  are  relied  upon  as  sustain- 
ing this  conclusion.  We  adhere  to  the  ruling  In 
these  cases,  but  cannot  agree  that  the  record 
shows  any  testimony  was  offered  upon  the 
question  as  an  issue  in  the  case.  The  defend- 
ant offered  no  testimony  concerning  it.  The 
only  testimony  upon  behalf  of  plaintiff  which 
tended  to  establish  when  notice  of  the  default 
of  the  contractor  was  given  was  when,  upon  re- 
quest of  the  plaintiff,  the  defendant  produced 
a  notice  signed  by  the  plaintiff  to  the  defend- 
ant notifying  it  of  the  default  and  requesting 
that  it  exercise  its  option  of  election  there- 
under. It  bore  date  November  3,  1911.  The 
time  limit  for  completion  of  the  contract  was 
October  6,  1911,  but  no  witness  testified  as 
to  when  the  notice  was  sent.  From  these 
dat«8  it  would  appear  to  be  about  29  days 
after  the  default  by  the  contractor.  We  can- 
not agree,  however,  that  the  date  of  the 
giving  of  the  notice  was  treated  as  an  is- 
sue. It  appears  to  have  been  raised  for  the 
first  time  upon  defendant's  motion  for  a  non- 
suit, but  after  this  motion  was  overruled  it 
neither  asked  to  amend  its  pleadings  pertain- 
ing to  that  question,  nor  offered  any  testi- 
mony concerning  it  In  this  notice  the  de- 
fendant was  requested,  as  allowed  by  the 
bond,  to  exercise  its  option  to  assume  the 
contract  and  complete  the  work,  or  designate 
its  unwillingness  to  do  so.  When  this  clause 
in  the  bond  is  considered,  it  is  more  con- 
sistent with  the  record  to  assume  that  the 
notice  was  offered  in  evidence  to  show  that 
the  defendant  had  had  the  privilege  of  ex- 
ercising its  election  to  proceed  with  the  work 
than  that  the  notice  was  given  at  any  particu- 
lar time.  It  is  quite  apparent  that  the  de- 
fendant at  that  time  thus  considered  it,  for 
the  reason  that  upon  December  26th  follow- 
ing, through  its  Denver  office.  It  acknowledg- 
ed in  writing  the  receipt  of  two  notices  to  the 
local  office;  also  stated  therein  that  this  let- 


>  Reported  In  full  In  tbe  New  York  Supplement: 
reported  at  a  memorandum  decision  witboot  opin- 
ion In  SI  Hun.  e£L 


ter  was  an  -answer  to  tbe  papers  sent  to  tbp 
New  York  office.  In  this  letter  it  advised  that 
It  did  not  elect  to  proce«l  with  the  contract-, 
having  acted  upon  the  notice  by  electing  not 
to  complete  the  contract  as  the  bond  allowed. 
Tbia  election  might  consistently  be  coiiatnie<l 
as  a  waiver  concerning  the  time  within  which 
the  notice  was  to  be  given.  Montellns  v. 
Atherton,  6  Colo.  224 ;  Insurance  Co.  v.  AUis. 
11  Colo.  App.  264,  53  Pac.  242;  American 
Ins.  Co.  v.  Donlon,  16  Colo.  App.  416,  66  I'ac 
249;  Modem  American  Law,  Vol.  14,  p.  -tf: 
Adams  v.  Colo.  Ca,  49  Colo.  475,  113  Pac 
1010,  86  L.  R.  A.  (N.  S.)  412. 

It  can  be  said,  of  course,  that  the  questior 
of  waiver  was  not  made  an  issue  by  tS* 
pleadings,  for  which  reason  it  cannot  be  tak- 
en advantage  of.  Atchison  Go.  v.  Baldwin, 
63  Colo.  416,  128  Pac.  449.  Tbls  is  true  so- 
less  treated  as  an  issue  as  defendant  claha< 
the  question  of  the  time  of  notice  was.  Thes* 
two  communications,  however,  are  more  con- 
sistent as  tending  to  show  that  the  question 
of  waiver  was  treated  as  an  Issue  than  tti> 
one  is  as  tending  to  show  that  the  question 
of  the  time  of  notice  was  thus  treated.  Th* 
fact  that  the  question  of  the  time  of  glvio? 
the  notice  was  not  pleaded  as  a  defense  or 
thns  treated  is  borne  out  by  the  fact  that  m 
waiver  was  pleaded.  This  Is  another  rea- 
son going  to  show  that  neither  was  consider- 
ed as  an  issue.  For  these  reasons  the  in- 
struction to  the  Jury  upon  the  question  of  the 
time  of  the  notice  was  harmless,  even  though 
erroneous,  which  need  not  be  determined. 

[3]  By  instruction   No.   3,  the  Jury  were 
told,  that  the  defendant  being  a  surety  for 
hire,  and  having,  for  a  compensation,  becoas 
surety  upon  the  bond  executed  by  the  defend- 
ant as  surety  for  the  performance  of  the  con- 
tract, it  could  not  escape  liability  by  reasois 
of  alterations  or  deviations  from  the  eiaci 
terms  of  said  contract  or  of  said  bond,  where 
no  damages  are  shown  to  have  resulted  to 
said  surety  by  reason  of  such  alterations  oi 
deviations;    that  such  a   bond   was  in  tbe 
nature  of  an  insurance  policy,  and  is  not  to 
be  construed  as  strictly  as  a  bond  execnted 
by  a  noncompensated  surety  who  signed  mere- 
ly  for  accomodation   of  the   principal,  etc. 
While  the  reasons  for  the  rules  pertaining  to 
such  bonds  and  the  contracts  which  they  are 
given  to  secure  the  fulfillment  of  wer«  im- 
material so  far  as  the  Jury  was  concerned, 
and  should  have  been  omitted,  and  while 
there  may  be  cases  where  such  reasons,  when 
stated    in    an   instruction,    might    constitute 
reversible  error.  In  the  circumstances  of  this 
case  we  cannot  agree  that  the  defendant  was 
prejudiced  thereby.     The  instruction,  with- 
out the  reasons,  correctly  states  the  law  per- 
taining to  the  questions  concerning  whidi  ii 
was  given.     Empire  Co.  v.  Lindenraeier.  U 
Colo.  497, 131  Pac.  437,  Ann.  Cas.  1914C,  US'; 
Messenger  v.  German  American  Co.,  47  Colo. 
448,  107  Pac.  643;  Boppart  v.  Surety  Co.,  Ud 
Mo.  App.  675, 126  S.  W.  768;  American  Snr«.» 
Go.  T.  Pauly,  170  U.  S.  133, 18  Sup.  Ct  652,12 
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L-  B3d.  9T7 ;  Rule  t.  Aaders«»,  IflO  Mo.  App. 
*4:T.  X42  S.  W.  868;  Banfc  v.  FldeUty  Oo., 
12G  I><^.  C.  320,  35  &  E.  688,  83  Am.  St  Rep. 
882;  Bank  of  Tartxwo  v.  FldeUty  &  Deposit 
Co.,  028  N.  C.  366,  38  S.  E.  908,  83  Am.  St 
Rep.  682;  Brown  t.  Title  O.  &  S.  Go.,  232  Pa. 
33T.  81  AO.  410,  38  L.  R.  A.  (N.  S.)  688;  Hew- 
itt -V.  Watertown  Fire  Ins.  Co.,  66  Iowa,  823, 
7  N.    WT.  596,  39  Am.  Rep.  174. 

Ttke  former  opinion  will  be  wltbdrawn, 
and  tbe  Judgment  affirmed. 

.A.iBrmed. 

WHITE,  a  J.,  dissents.    TDLLEa  and  AJj- 
LiEN,  JJ.,  not  participating. 


BENTOBD  V.  YOCKET.     (No.  8682.) 

(Supreme  Court  of  Colorado.     Mot.  6,  1916. 
Itehearing  Deaied  En  Banc  May  7,  1917.) 

1.  KxcHAHOE  or  Pbopbbty  €=94— Contbact— 
AccouNTiNO  roB  Pbice  ok  Salb. 

X-'nder  provimon  of  contract  for  exchange 
of  properties  requiring  defendant  to  place  on 
the  market  and  sell  the  property  received  from 
plaintiff,  and  account  to  plaintiff  for  the  part  of 
tbe  price  in  excess  of  a  certain  amount,  defend- 
ant having  elected  in  malcing  the  sale  to  take 
other  property  in  exchange  for  part  of  the  price, 
mu8t  account  therefor  at  the  value  at  which  he 
took  it;  that  is,  the  valuation  agreed  on  by  him 
and  his  vendee. 

[Kd.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f  4.] 

2.  CONTBACTS  «=75(2}— CONSIDBBATION. 

An  agreement  to  give  plaintiff  possession  of 
property  on  a  certain  day,  to  which  he  is  entitled 
under  existing  contract,  is  no  consideration  for 
release  of  any  of  his  rights  thereunder. 

[KdL   Note. — For   other  cases,   see   Contracts, 
Cent  Dig.  §{  280-285.] 

3.  BxcnANQB  OF  PBOPHary  <8=»4— CoNTiAOX— 

ACCOUNTINO  FOR  PRICE  ON  SaLJE. 

Under  contract  of  exchange  providing  for 
plaintiff  giving  defendant  notes  secured  by  mort- 
Kagr  on  Uie  house  received  by  plaintiff  from  de- 
fendant, and  defendant  selling  the  farms  re- 
ceived from  plaintiff,  and  crediting  on  said  notes 
any  sum  in  excess  of  a  certain  amount  received 
on  said  sale,  plaintiff  may  recover  such  excess, 
and  is  not  limited  to  the  remedy  of  having  it 
credited  on  the  notes,  plaintiff  hanng  sold  the 
house  to  one  who  assumed  payment  of  the  notes, 
without  transfer  of  any  right  to  tbe  contingent 
credit,  and  ha^ng  secured  from  defendant  a 
release  of  liability  on  the  notes. 

[Kd.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  {  4.] 

4.  T»T,EADiNG  €=336(3)  —  Failube  to  Make 
Fin  DiNfi— Admission  iw  Answer. 
Xhongh  there  was  no  finding  of  a  release  by 
defendant  of  plaintiff  from  liability  on  her  notM 
to  him,  defendanticannot  question  such  fact,  hav- 
ing admitted  it  by  tbe  allegation  of  his  answer, 
that  on  her  sale  of  the  property  on  which  said 
notes  were  secured  her  Interest  in  tbe  payment 
thereof  ceased. 

[Kd.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  i  82.] 

Whiter  C.  J.,  and  Bailey  and  Oarrlgues,  JJ., 
dissenting. 

Error  to  District  Court,  City  ayd  County  of 
Denver ;   John  T.  Shumate,  Judge. 
Action  by  Ada  M.  Tockey  against  William 


H.  H.  Benford.    Jndgmeat  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Joseph  D.  Pender  and  Andrew  H.  Wood, 
both  of  Denver,  for  plaintiff  In  error.  H.  L. 
Lubers,  of  Denver,  for  defendant  In  error. 

TELLER,  J.  Defendant  in  error  brought 
suit  against  the  plaintiff  in  error  to  recover 
an  amount  alleged  to  be  due  on  a  contract  for 
exchange  of  properties. 

[1]  Designating  the  parties  as  they  appear- 
ed below,  tbe  plaintiff  relies  upon  a  contract 
in  writing  under  wfaicb  she  was  to  receive  a 
certain  apartment  building  owned  by  tbe 
defendant,  and  she  was  to  convey  to  the  de- 
fendant' several  pieces  of  property.  Including 
an  85-acre  farm.  She  was  to  put  In  her  prop- 
erty at  $16,000,  and  to  execute  a  mortgage 
upon  the  apartment  building  for  the  balance 
of  the  pnrdiase  price,  viz.  $40,000.  The 
agreement  provided  that: 

"The  property  conveyed  by  the  party  of  the 
second  part  [the  plaintiff]  to  the  party  of  the  first 
part  [the  defendant]  is  to  be  placed  on  the  mar- 
ket for  sale  by  him,  and  if  the  same  shall  have 
been  sold  before  the  maturity  of  the  notes  hereby 
agreed  to  be  executed  by  the  party  of  the  second 
part  and  secured  by  mortgage  upon  said  apart- 
ment property  for  a  price,  after  paying  all  com- 
missions and  charges  for  selling  the  same  over 
and  above  the  sum  of  $16,000,  then  the  party  of 
the  second  part  shall  be  credited  upon  said  notes, 
or  such  part  thereof  as  may  be  unpaid,  of  the 
amount  so  received  upon  said  sale  above  said 
$16,000." 

The  transfers  were  duly  made,  and  all  the 
properties  transferred  by  the  plaintiff  to  the 
defendant  were  sold  by  the  latter.  The 
plaintiff  claims  that  the  net  sum  of  the  sales 
above  costs  and  expenses  was  $18,564,  and 
demand  was  made  for  the  excess  of  $2,564. 
Its  payment  being  refused,  suit  was  brought 
to  recover  It 

There  Is  no  dispute  as  to  the  net  amount 
received  for  any  of  the  properties  except  the 
85-acre  farm.  The  plaintiff  claims  that  the 
farm  was  sold  by  the  defendant  to  one  Rog- 
ers, for  a  consideration  of  $13,000,  paid  by 
the  transfer  to  defendant  of  a  piece  of  city 
property,  and  $5,000  in  cash.  It  is  admitted 
that  the  consideration  named  In  the  deed  to 
Rogers  was  $13,000.  Defendant  denied  that 
the  consideration  was  In  fact  $13,000,  and  of- 
fered, on  the  trial,  to  prove  that  the  value  of 
the  dty  property  received  from  Rogers  was 
not  more  than  $5,600.    The  offer  was  refused. 

It  is  now  contended  that  tbe  court  should 
have  considered  the  actual  value  of  the  prop- 
erty, and  not  the  value  stipulated  in  tbe  deed, 
or  by  the  parties.  We  cannot  agree  with  this 
contention.  Tbe  defendant  was  required  by 
the  contract  to  place  the  property  on  tbe 
market  and  sell  It.  If  he  chose  to  take 
property  in  exchange,  he  ought  to  account  for 
that  property  at  the  value  at  which  he  took 
It;  in  other  words,  at  the  agreed  valuation 
as  between  him  and  Rogers. 

The  principal  error  discussed  is  that  the 
evidence  was  insufficient  to  support  the  find- 


^ssFor  otiwr  caaei  im  same  topic  and  KBT-NUMBER  In  all  Ker-Numbarad  Dlcnta  and  Indexu 

Digitized  by  VjOOQIC 


726 


164  PAOIFIO  RBPORTEB 


(Colo. 


ing  in  favor  of  plalnttif  on  this  question  ot\ 
ronstderatlon.  There  was  a  good  deal  of 
evidence  on  both  sides  of  the  question,  and  on 
this  conflicting  evidence  the  trial  court  found 
in  favor  of  the  plalntUI.  We  cannot  say  that 
it  was  not  justified  in  so  doing,  and  the  find- 
ing will  not  be  disturbed. 

[2]  One  of  the  defenses  was  that  an  oral 
contract  was  entered  Into  by  the  parties,  sub- 
sequent to  the  making  of  the  written  con- 
tract, and  before  any  part  of  sold  contract 
had  been  performed,  whereby  the  defendant 
was  relieved  of  any  obligation  to  place  said 
farm  on  the  market  or  to  sell  it;  and  that 
the  farm  was  to  be  considered,  in  carrying 
out  the  contract,  as  if  sold  for  $8,000.  When 
testimony  In  support  of  this  defense  was  of- 
fered, objection  was  made  to  it  on  the  ground 
tliat  the  contract  sought  to  be  proved  was 
within  the  statute  of  frauds;  and  that  It 
was  without  consideration.  The  evidence 
was  In  part  by  deposition,  and  so  much  of  the 
depositions  as  related  to  the  oral  contract 
was  excluded.  The  testimony  of  Snell,  a 
witness  for  the  defendant,  on  the  oral  con- 
tract, was  excluded  under  the  same  objection. 
These  rulings  are  assigned  as  error.  Wheth- 
er or  not  the  excluded  evidence  tended  to 
show  a  contract  of  sale,  and  so  was  void  be- 
cause not  In  writing,  need  not  be  determined, 
because  the  objection  that  there  was  no  con- 
sideration shown  was  good.  Boyer's  testi- 
mony as  to  this  new  contract  Is  as  follows: 

"At  this  time  and  in  consideration  of  said 
AUbl  M.  Tockey  getting  the  possession  of  the  1. 
X.  L.  Apartment,  on  the  15th  of  October,  1908, 
said  Ada  M.  Yockey  agreed  to  accept  the  net  som 
of  $8,000  as  consideration  of 'the  85  acres  men- 
tioned in  the  contract.  This  was  accepted  by 
Benford,  and  the  deal  was  closed  according  to 
this  verbal  agreement" 

The  defendant's  report  of  the  conversation, 
as  set  out  In  his  deposition,  is : 

"Well,  if  I  remember,  Mrs.  Tockey  came  into 
the  office  and  said:  'I  have  a  cbance  to  sell  the 
85  acres  for  $8,000,  but  I  will  have  to  pay  a 
commission.  I  don  t  want  to  do  that.'  'Well 
now,'  1  says,  'Mrs.  Yockey,  if  you  want  to  let 
me  h.ive  the  85  acres  for  $8,000,  there  will  be 
no  commission.'  She  said,  'All  right,  you  can 
have  it.'    So  that  ended  that" 

'  Mr.  Snell  testified  'that  Benford  said  to 
Mrs.  Tockey,  who  had  said  she  could  sell 
the  farm  for  $8,000,  but  didn't  want  to  pay  a 
commission : 

"  'Well,  if  you  will  take  $8,000  for  that  place, 
why  don't  you  let  m«  have  it?'  ,  Mrs.  Yockey 
said  she  would." 

There  was  no  other  testimony  on  this  sub- 
ject offered. 

It  Is  urged,  however,  that  a  consideration 
Is  shown  by  Boyer's  testimony,  accoEdlng  to 
which  it  consisted  of  the  agreement  to  give 
Yockey  possession  of  the  opartment  on  Octo- 
ber 15th.  But  that  cannot  serve  as  a  con- 
sideration, because  she  was,  by  the  terms  of 
the  written  contract,  entitled  to  such  i>oe8es- 
slon  on  that  date.    There  was,  therefore,  no 


error  in  excluding  this  testimony,  since  it 
could  not,  without  evidence  of  a  considera- 
tion, establish  a  new  contract  to  take  tbe 
place  of  the  contract  In  writing,  and  there  Is 
no  such  evidence. 

[S]  It  is  further  urged  that  in  any  event 
the  money  judgment  is  wrong,  since  the  con- 
tract provided  only  for  a  credit  on  plaintifT's 
notes,  and  she,  having  been  released  from  ot>- 
ligatlOD  thereon,  had  no  right  of  credit,  and 
hence  no  right  of  action.  The  correctness  of 
this  contention  must  be  determined  by  a  con- 
sideration of  the  contract  and  the  circum- 
stances under  which  it  was  made.  Mrs. 
Yockey  conveyed  the  lands  to  Benford  as  a 
payment  of  $16,000  on  the  property  he  con- 
veyed to  her,  reserving  an  Interest  in  her 
property  to.  the  extent  that  it  might  sell 
above  said  sum.  This  interest  was  Mrs. 
Yodcey's,  and  the  contract  provided  that 
anything  received  by  Benford  on  sale  of  the 
lands  above  $16,000  should  be  credited  ou 
the  notes  which  she  owed  him.  She  was 
thereby  to  receive  pay  for  the  interest  re- 
served. When,  however,  she  was  released 
fr<Hn  liability  on  the  notes,  she  still  owned 
this  Interest  in  the  lands,  she  not  having 
transferred  to  Mudd,  who  assumed  the  lia- 
bility on  the  notes,  any  right  to  this  credit. 
To  give  her  credit  on  the  notes  was  a  natu- 
ral way  of  paying  her  for  the  reserved  inter- 
est in  the  land  when  sold;  and  it  is  not  rea- 
sonable to  suppose  that  It  was  Intended  to  be 
the  exclusive  mode  of  payment  If  she 
could,  as  she  did,  sell  the  apartment  house 
and  induce  the  buyer  to  assume  the  payment 
of  the  notes,  without  transferring  the  right 
to  this  contingent  credit,  there  is  nothing  to 
show  an  Intention  that  she  should  release 
such  interest  to  Benford.  The  fact  tliat  she 
reserved  It  shows  that  she  thought  it  of  val- 
ue, apd  without  evidence  that  she  cared  for 
it  only  as  a  possible  source  of  credit  on  ber 
notes,  we  cannot  assume  that  she  so  regarded 
it  There  is  nothing  in  tills  inconsistent 
with  her  securing  a  release  from  Benford  on 
the  notes,  nor  has  anything  been  done  in  the 
premises  which  makes  it  impossible  to  carry 
out  the  contract  according  to  its  clear  intent. 
Any  other  view  would  give  to  Boiford  tbe 
excess  above  $16,000  without  any  considera- 
tion therefor. 

[4]  It  is  urged  that,  because  the  court  re- 
fused to  find  as  to  Mrs.  Yockey's  release  <» 
tbe  notes,  she  is  entitled  only  to  credit  there- 
on; bnt  plaintiff  in  error  cannot  now  ques- 
tion tbe  fact  of  the  release,  he  having  admit- 
ted In  the  answer  that  on  the  sale  to  Mudd 
"ber  interest  In  the  payment  of  said  notes, 
and  in  all  credits  that  might  be  made  there- 
on thereafter  ceased." 

Finding  no  error  In  the  record,  tbe  Judg- 
ment is  affirmed. 

WHITE,  p.  J.,  and  BAIUSI  and  SAR- 
RIGUBS,  JJ.,  dissent 
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CJONTINENTAL  OIL  CO.  t.  JAMESON. 
(No.  8B10.) 

< Supreme  Court  of  Montana.    April  23,  1917.) 

X.    -Attachment  ®=977  —  Affidavit  —  Neces- 

Presenting  to  the  clerk  of  conrt  an  affidavit 
containing  the  averments  enumerated  in  Itev. 
Oodes,  g  6657,  is  essential  to  the  issuance  of  a 
vulid  writ  of  attachment. 

[£d.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  §i  204-206.] 

li.     Attachment    <S=»91— "Affidavit"— Suffi- 

CT'IENCY 

Under  Rev.  Codes,  }  7988,  defininr  "affida- 
'vit:*'  as  a  written  declaration  under  oath,  etc., 
a.  paper  intended  as  an  affidavit  for  attachment, 
biat  not  signed  or  sealed  by  a  notary,  is  on  its 
face  insufficient 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  Si  231-237. 

For  other  definitions,  see  Words  and  Phrases, 
S^rst  and  Second  Series,  Affidavit] 

3.  Attachment  ^=>247— Pboceedino  to  Dis- 

CHABOE — Opposing  Affidavits. 

TJndOT  Rev.  Codes,  §  6682,  providing  that,  it 
motion  to  discharge  an  attachment  be  made  upon 
a.ffidavit8,  the  plaintiff  may  then,  but  not  othei^ 
•vriac,  offer  affidavits  in  opposition,  aiiidavits  can- 
not be  offered  to  show  that  a  notary's  seal  was 
omitted  by  mistake,  where  the  motion  is  made 
upon  the  record,  although  such  affidavits  might 
bave  been  used  on  a  motion  to  amend  the  attach- 
ment affidavit,  under  the  express  provisions  of 
section  6683. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  S§  846,  852-857.] 

4.  Attacuicent  «=3l09 — Affidavit— Suffi- 
ciency. 
Rev.  Codes,  J  6657,  requiring  affidavits  for 
attachment  to  state  the  indebtedness  has  not 
been  secured  by  any  mortgage,  etc.,  or,  if  orig- 
inaliy  so  secured,  such  security  has  become  val- 
ueless, is  not  complied  with  by  an  allegation  that 
the  debt  is  not  secured,  since  it  does  not  negative 
the  implication  that  it  was  previously  secured. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |  240.] 

Appeal  from  District  Court,  Phillips  Coun- 
ty;    Frank  N.  Utter,  Judge. 

Action  by  the  Continental  Oil  Company 
against  J.  W.  Jameson.  From  a  Judgment 
discharging  a  writ  of  attachment,  .plaintiff 
appeals.    Afflrmed. 

W.  B.  Sands,  of  Chinook,  and  Nolan  & 
DonoTan,  of  Butte,  for  appellant  R.  £. 
O'Keefe,  of  Chinook,  for  respondent 

HOLU)\VAY,  J.  The  Continental  Oil  Com- 
pany commenced  an  action  against  J.  W. 
Jameson  to  enforce  payment  for  certain 
goods,  wares,  and  merchandise  sold  and  de- 
lireied  to  the  defendant.  A  writ  of  attach- 
ment was  Issued,  and  property  belonging  to 
the  defendant  seized.  A  motion  to  discbarge 
the  attachment,  on  the  ground  that  an  af- 
fidavit had  not  been  presented  at  the  time 
the  writ  was  issued,  was  granted,  and  pl^n- 
tiff  appealed  from  the  order. 

At  the  time  the  writ  was  issued  the  plain- 
tiff filed  with  the  clerk  of  the  court  the  fol- 
lowing writing: 


"Affidavit  of  Attachment. 
"State  of  Montana,  County  of  Blaine— as.: 

"W.  B.  Sands,  being  duly  sworn,  says:  That 
he  is  the  attorney  for  plaintiff  in  the  above- 
entitled  action.  That  the  defendant  in  the 
said  action  is  indebted  to  it  in  the  sum  of  eight 
hundred  sixty-one  dollars,  lawful  money  of  the 
United  States,  over  and  above  all  legal  set-offs 
and  counterclaims,  upon  an  express  contract 
for  the  direct  payment  of  money,  to  wit:  A 
balance  due  for  merchandise  sold  by  plaintiff 
to  defendant  of  eight  hundred  sixly-one  dollars. 
That  the  same  is  now  due,  and  that  the  payment 
of  the  same  it  not  secured  by  any  mortgage,  lien, 
or  pledge  upon  real  or  personal  property.  That 
the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted  to  hinder,  delay,  or  defraud  any 
creditor  of  the  defendant  W.  B.  Sands. 

"Subscribed  and  sworn  to  before  me  this  5tb 
day  of  Nov.,  A.  D.  1915.  , 

"Notary    Public    for    Montana    Residing    at 
Chinook,  Montana. 

"My  commission  expires." 

[1-3]  An  Indispensable  prerequisite  to  the 
Issuance  of  a  valid  writ  of  attachment  is  the 
presentation  to  the  clerk  of  the  court,  by  the 
plaintiff,  of  an  afiSdavit  containing  the  aver- 
ments enumerated  in  section  6667,  Revised 
Codes.  Section  7988,  Revised  Codes,  defines 
an  affidavit  as  foUows: 

"An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party." 

On  the  face  of  the  paper  copied  above  it 
is  not  an  affidavit,  for  the  cleclarations  con- 
tained therein  do  not  purport  to  be  made  un- 
der oath,  or  before  an  officer  afithorlzed  to 
administer  an  oath.  It  Is  a  mere  ex  pnrhi 
statement  by  Mr.  Sands.  If,  as  a  matter  of 
fact,  an  oath  was  administered,  and  the 
statements  in  the  writing  received  the  sanc- 
tion of  the  oath,  but  the  officer  neglected  to 
sign  his  name  to  the  Jurat,  the  writing  was 
subject  to  amendment  und^  the  express 
provisions  of  section  6683;  but  plaintiff  did 
not  ask  to  amend  the  writing,  but  contented 
ItseU  with  presenting  affidavits  in  opposi- 
tion to  the  motion  to  discharge,  to  the  effect 
that  the  declarations  contained  in  the  writ- 
ing Were  made  under  oath,  and  by  inad- 
vertence the  officer  omitted  his  signature. 
In  support  of  an  application  to  amend,  these 
affidavits  would  have  been  proper,  but  in 
opposition  to  the  motion  they  are  entirely 
out  of  place. 

The  motion  to  discharge  was  made  upon 
the  record  and  not  upon  affidavits.  Section 
6082,  Revised  Codes,  provides: 

"If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant  &ut  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence,  in  addition  to  those  on  which 
the  attachment  was  made." 

In  the  absence  of  an  application  to  amend, 
the  trial  court  had  before  it  nothing  to  dis- 
close the  true  character  of  the  writing,  and 
its  order  was  commanded  by  section  ■6683. 

[4]  The  writing  Is  also  defective  in  sub- 
stance as  well  OS  In  form.  Section  6657 
above  requires  that  the  affidavit  shall  con- 
tain the  statement  that  payment  of  the  in- 
debtedness hat  not  been  secured — 
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"by  any  mortsage  or  lien  upon  real  or  personal 
property,  or  any  pledge  of  personal  property,  or, 
if  originally  so  secured,  that  $uch  Recuritj  has, 
without  any  act  <^  the  plaintiff,  or  the  person  to 
whom  the  security  was  given,  become  valueless." 

The  purpose  of  this  requirement  is  ob- 
vious. Tliere  Is  bat  one  action  for  the  re- 
covery of  debt  secured  by  mortgage  upon 
real  or  personal  property,  viz.  foreclosure. 
Rev.  Codes,  {  6S61.  If,  however,  the  debt 
was  originally  secured,  but  withont  fault 
of  the  plaintiff,  or  the  person  to  whom  the 
security  was  given,  the  security  has  become 
valueless,  an  attachment  may  issue,  pro- 
vided the  facts  be  disclosed  in  the  aCBdavits. 

The  statement  in  this  tnatrnment  that  pay- 
ment of  the  debt  U  not  secured  falls  short  of 
the  requirements  of  the  statute.  It  Is  clear- 
ly referable  to  the  date  upon  which  the  writ- 
ing was  prepared  or  tendered  to  the  derk; 
and,  though  the  debt  may  not  have  been  se- 
cured at  that  time,  it  does  not  negative  the 
fair  Implication  that  it  was  secured  at  some 
time  prior  thereto.  Indeed,  the  statement  is 
pregnant  with  the  admission  that  the  debt 
had  been  secured,  and  omits  altogether  any 
explanation  which  would  warrant  an  attach- 
ment. Substantial  compliance  with  the  re- 
quirements of  the  statute  is  necessary  to  au- 
thorize the  Issuance  of  a  valid  writ  For 
this  additional  reason,  the  court  was  Justi- 
fied in  makdng  the  order. 

The  order  is  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  SANNER,  J.,  con- 
cur. 


GREGORY  V.  OREGON  ETIUIT  JUICE  CO. 
(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  Tboveb  and  Conversion  «=»9(1)  —  Con- 
version. 

Refusal  to  Burrender  an  article  to  the  owner 
entitled  to  its  possession  is  a  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {  58.] 

2.  CoNTBAOis  «=»9(1)  —  Agreement  to  Con- 
tract—Meetino  of  Minds. 

There  is  not  the  necessary  meeting  of  minds 
where  the  terms  of  the  chattel  mortgage  which 
parties  agree  shall  be  executed  and  substituted 
for  a  lien  giving  right  to  possesion  are  not 
agreed  on  with  certainty. 

[Ed.   Note. — For  other  cases,   see  Contracts, 
Cent.  Dig.  {{  10-15,  17,  19,  20.] 

3.  Trover  and  Conversion  <g=»35— Right  to 
Possession— Burden  of  Proof. 

Plaintiff  claiming  conversion  l>ecattse  of  de- 
fendant, having^  a  lien  on  the  chattel  entitling 
him  to  possession,  having  agreed  to  accept  a 
chattel  mortgage  and  permit  removal  of  the  arti- 
cle, and  then  having  refused  to  accept  a  tender- 
ed note  and  mortgage,  has  the  burden  of  show- 
ing that  the  terms  of  the  mortgage  were  definite- 
ly agreed  on,  and  tender  of  a  note  and  mortgage 
in  conformilT. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  215,  210.] 

Department  1.    Appeal  from  Circuit  Court, 
Marion  County ;  Percy  R.  Kelly,  Judge. 


Action  by  J.  S.  Gregory  against  the  Oregon 
BVuit  Juice  Company.  Judgment  for  plain- 
tlfr,  and  defendant  appeals.  Reversed,  with 
instructions. 

This  is  an  action  to  recover  damages  for 
the  conversion  of  an  hydraulic  pressing  ma- 
chine and  equipment  It  appears  that  plain- 
tiff installed  his  machine  in  the  defendant's 
place  of  business  at  Salem  for  uae  during  the 
berry  season  of  1915.  The  machine  was  in- 
complete when  Installed,  and  plaintiff  was 
unable  to  purchase  the  parts  needed  to  equip 
it  for  the  work  contemplated.  TBie  defend- 
ant agreed  to  advance  the  necessary  funds  for 
this  purpose,  taking  a  lieu  on  the  matiblne  for 
its  security.  The  advances  of  the  defendant 
aggregated  about  $400.  On  June  11,  1915, 
the  parties  entered  into  a  written  oxitract 
whereby  deifendant  agreed  to  pay  plaintiff  30 
cents  an  hour  for  bis  services  and  the  use  of  j 
the  machine.  Plaintiff  agreed  "to  give  his  ' 
interest  bearing  note  for  the  sums  of  money  | 
advanced,  same  to  be  payable  on  or  before 
June  1,  1916,"  and  to  give  a  bill  of  sale  or 
chattel  mortgage  to  secure  the  note.  The 
agreement  provides:  "It  is  further  nnde^ 
stood  and  agreed  that  said  moneys  so  ad- 
vanced acts  as  a  lien  upon  said  hydraulic 
pressing  machine."  The  machine  was  used 
in  defendant's  plant  during  the  berry  season 
of  1915,  and  plaintiff  ceased  working  there- 
in about  the  end  of  July.  He  had  made  ar- 
rangements to  press  apples  at  Lebanon,  and 
desired  to  take  the  machine  tJbere  for  thut 
purpose.  He  admits  that  defendant  was  not 
repaid  its  advances,  and  makes  no  claim  that 
it  waived  its  lien.  Plaintiff  does  contend  that 
subsequent  to  June  11,  1915,  an  agreement 
was  entered  into  whereby  defendant  consent- 
ed to  accept  a  chattel  mortgage  for  the 
amount  of  its  debt,  and  to  permit  plaintiff  to 
remove  the  press  out  of  the  county  to  Leba- 
non. Defendant  refused  to  surrender  ttte  ma- 
chine, and  plaintiff  brought  this  action,  claim- 
ing damages  in  the  sum  of  $2,054.93.  Of  tills 
sum  $504.98  is  alleged  as  the  value  of  the 
machine;  the  remainder  of  the  damage  is 
predicated  on  the  interference  with  plaintiff's 
plans  to  use  the  machine  at  Lebanon.  The 
jury  rendered  a  verdict  for  plaintiff  In  the 
sum  of  $225,  on  which  Judgment  was  entered 
Defendant  appeals. 

William  H.  Trlndle,  of  Salem,  for  appel- 
lant Frederick  S.  Lamport,  of  Salem,  tot 
respondent 

McOAMANT,  J.  (after  stating  the  facts  si 
alwve).  [1]  At  the  conclusion  of  plaintiff's 
testimony  the  defendant  moved  for  a  non- 
suit, and  error  is  assigned  on  the  denial  of 
this  motion.  Plalntur  bases  his  claim  of  con- 
version on  the  refusal  of  the  defendant  to 
permit  him  to  take  the  machine  to  Lebanon. 
If  plaintiff  was  entitled  to  the  possession  of 
the  madiine  the  refusal  of  the  defendant  to 
surrender  it  was  a  conversion.  Bndd  v. 
Multnomah  Street  Ry.  Co.,  12  Or.  271,  274, 
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7  Pac  90, 101  (6S  Am.  Rep.  365).    In  this  case 
the  conrt  said: 

"The  wrong  lies  In  the  Interference  with  the 
owner's  ri(cht  to  do  as  he  will  with  his  own. 
Whoever  does  this  in  any  manner  sabversive  of 
the  owner's  right  to  enjoy  or  control  what  is  bis 
own  is  Kuilty  of  a  conversion." 

[2]  Was  plaintiff  entitled  to  the  possession 
of  the  nmcbine?  It  Is  conceded  that  the 
agreement  of  June  lltb  gave  defendant  the 
rigbt  of  possession  as  an  Incident  to  its  Hen. 
Plalntur  relies  wholly  on  an  alleged  subse- 
qaent  agreement  made  with  defendant  where- 
by defendant  covenanted  to  accept  a  chattel 
mortgage  and  permit  the  removal  of  the  ma- 
chine. It  Is  conceded  that  when  a  note  and 
chattel  mortgage  were  tendered  defendant  re- 
fused to  accept  them.  We  are  therefore  call- 
ed np<Hi  to  determine  wbeither  there  was  any 
evidence  of  sncb  a  sabsequent  agreement, 
and  whether  the  note  and  mortgage  tender- 
ed were  In  conformity  thereto. 

We  thlnlc  there  was  some  evidence  that  de- 
fendant agreed  to  accept  a  chattel  mortgage, 
although  plaintiff's  testimony  on  this  subject 
Is  contradictory.  There  Is  also  evidence  from 
which  the  Jury  could  find  that  the  parties 
agreed  on  $366.03  as  the  debt  to  be  secured 
by  the  mortgage,  and  June  1,  1916,  as  the 
date  of  maturity  of  the  note.  The  evidence 
also  justifies  the  conclusion  that  th^  chattel 
mortgage  to  be  given  was  to  be  in  such  form 
as  to  permit  plaintiff  to  tai^e  the  machine  to 
Lebanon.  The  evidence  Is  sUent  as  to  all  oth- 
er provisions  In  the  ccmtract  In  the  case  of 
Holtz  V.  Olds,  164  Pac.  583,  decided  April  10, 
1917,  we  considered  the  effect  of  an  agreement 
to  make  an  agreement.  The  law  as  announc- 
ed In  that  opinion  Is  as  follows: 

"It  is  indeed  competent  for  parties  to  enter 
Into  a  preliminary  agreement  looking  to  the  ex- 
ecution of  a  consequent  one  in  the  future.  We 
have  daily  examples  of  that  land  in  bonds  for 
deeds  or  in  contracts  for  insurance,  the  policies 
of  which  are  yet  to  be  issued.  But  in  all  cases 
the  minds  of  the  parties  must  meet  on  the 
terms  not  only  of  toe  present  convention,  but 
also  as  to  those  of  the  covenants  yet  to  be  ex- 
ecuted. If  this  rule  be  not  observed  in  the  stipu- 
lation and  a  substantial  part  Is  left  open  for 
further  settlement  without  a  canon  by  which 
the  subsequent  negotiations  may  be  controlled 
there  is  no  aggregatio  meutiimi  so  essential  to 
every  contract." 

[8]  The  burden  devolved  on  plaintiff  to 
prove  an  executory  agreement  to  execute  a 
chattel  mortgage  certain  within  the  rule  an- 
nounced in  the  above  case  and  the  tender  of 
a  note  and  mortgage  conforming  thereto.  In 
our  opinion  he  bas  failed  to  do  so.  The  only 
note  and  mortgage  tendered,  so  far  as  the 
record  shows,  were  dated  September  11, 1915; 
the  note  bears  Interest  only  from  that  date. 
It  appears  that  a  portion  of  the  defendant's 
advances  were  made  In  April  and  the  bulk 
of  them  in  June.  There  Is  no  evidence  that 
defendant  waived  Interest  earned  prior  to 
September  11th.  The  mortgage  tendered  pro- 
vided that  on  default  defendant's  remedy 
should  be  to  sell  the  piroperty  at  a  sale  had 


under  his  own  direction.  Under  section  7411, 
Ti.  O.  L.,  such  remedy  Is  exclusive.  The  de- 
fendant may  well  have  preferred  the  reme- 
dy provided  by  statute,  eliminating  as  It  does 
some  obligations  which  the  law  Imposes  on  a 
mortgagee  under  the  covenants  of  the  mort- 
gage tendered.  The  Instrument  tendered  is 
out  of  harmony  with  plalntlflTs  testimony  In 
that  It  forbids  the  removal  of  the  security  from 
Marion  connty  without  the  written  consent  of 
the  mortgagee.  The  note  tendered  was  un- 
stamped as  required  by  the  internal  revenue 
law  then  In  force,  and  If  defendant  bad  ac- 
oejAed  It,  appreciating  this  fact,  It  would 
have  been  guilty  of  a  misdemeanor.  B&a- 
der's  War  Revenue  Law,  p.  55 ;  Act  of  Con- 
gress, approved  October  22,  1914,  {  9  (38  Stat. 
766,  c.  331).  Defendant  was  Justified  in  re- 
fusing to'  accept  the  note  and  mortgage  ten- 
dered. 

Our  attention  Is  called  to  a  line  of  au- 
thority holding  that  when  a  check  is  tendered 
as  payment  and  the  creditor  refuses  the  ten- 
der on  some  other  ground,  he  cannot  subse- 
quently object  to  the  tender  because  It  was  in 
the  form  of  a  check.  Plaintiff's  allegations 
and  proofs  do  not  bring  him  within  this  prin- 
ciple of  l^w.  He  does  not  allege  a  waiver  of 
proper  tender,  and  the  proof  shows  that  de- 
fendant assigned  no  reason  for  refusing  the 
tender.  There  being  no  evidence  that  the 
minds  of  the  parties  ever  met  in  an  agree- 
ment subsequent  to  June  11,  1916,  defendant 
was  entitled  to  possession  of  the  machine  un- 
der the  agreement  of  that  date. 

The  circuit  court  erred  In  denying  the  mo- 
tion for  a  nonsuit.  The  Judgment  Is  revers- 
ed, and  the  lower  court  Instructed  to  enter 
Judgment  of  nonsuit 

BURNETT,  BENSON,  and  HARRIS,  JJ., 
concur. 


HARDEN  et  al.  v.  CITY  OF  ASTOBJA. 
(Supreme  Court  of  Oregon.    May  1,  1917.) 

1.  Appeal  and   Erbob   9=3733— A bsionicent 
or  Ebrok— Sufficiency. 

Under  the  rule  of  the  Supreme  Court  reauir- 
ing  that  appellant  set  out  briefly  and  concisely 
the  errors  relied  on,  where  the  bill  of  exceptions 
shows  that  plaintiff  appellants  pointed  out  to 
the  lower  court  with  precision  and  great  detail 
what  their  contentions  were,  and  such  conten- 
tions are  presented  in  the  Supreme  Court  in 
plaintiffs'  briefs  with  the  same  clearness,  the 
assignment  of  error  that  the  trial  court  erred 
in  not  rendering  judgment  for  plaintiffs  in  a 
larger  amount  is  sufficient,  since  the  rule  should 
be  constmed  reasonably  and  liberally  to  pro- 
mote justice,  and  not  so  as  to  embarrass  suitors 
by  unnecessary  restrictions. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3025-3027.] 

2.  Municipal   Cobpoeations   6=3360(1)— Im- 
PROVESIENT  Contracts  —  Delating  Con-  ' 

TBACTOBS— REOOVEBT  ON    QUANTUM  MeBUIT. 

Where  a  city,  by  enlarging  the  excavation 
and  by  imposing  burdensome  methods  of  doing 
the  work,  delayed  its  contractors  for  a  dam  so 
that  they  conld  not  begin  the  laying  of  concrete 
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until  the  fall,  and  the  moat  burdensome  portion 
of  the  work  had  to  be  done  in  the  winter  season 
under  most  disadvantageous  conditions,  the  con- 
tractors were  entitled  to  recover  on  a  quantum 
meruit  for  the  excess  cost  incurred  by  them. 

[Ed.    Note.— For   other   cases,   see   Municipal 
Corporations,  Cent,  Dig.  §  892.J 

3.  Municipal  Cobpobations  €=s>374(4)  —  Iic- 
phovements  —  rights  of  contbactors— 
Quantum  Meruit — Evidencb. 

In  an  action  against  a  city  by  its  contractors 
to  erect  a  dam  to  recover  on  a  quantum  meruit 
for  work  without  the  contract,  the  contract 
was  admissible  as  establishing  the  standard  of 
value. 

[£)d.   Note.— For  other   cases,   see   Municipal 
Corporations,  Cent  Dig.  {§  906,  »10.] 

4.  Municipal  Oorpobations  e=»360(6)  —  Iii- 

PROVKMKNT8 — E}XTRA    WoBK— RECOVEBY. 

So  far  as  work  done  without  their  contract 
by  contractors  with  a  city  to  erect  a  dam  con- 
forms to  the  contract  in  character  and  in  the 
conditions  under  which  it  is  done,  the  contract 
price  will  govern  the  contractors'  extra  recov- 
ery on  a  quantum  meruit  against  the  city. 

[Ed.   Note.— For  other   cases,   see  Munidpal 
Corporations,  Cent.  Dig.  $  892.] 

5.  Municipal  Cobtobations  «=>360(6)  —  Ex- 
tra WoBK— Recoveby  on   Quantum  Mbb- 

UIT. 

When  contractors  with  a  city  to  erect  a 
dam  did  extra  work  under  burdensome  condi- 
tions not  within  the  contemplation  of  the  par- 
ties when  the  contract  was  made,  the  deviations 
from  the  contract  being  so  material  as  to  entitle 
the  contractors  to  recover  on  a  quantum  meruit, 
the  recovery  allowed  should  take  the  form  of 
damages  adequate  to  compensate  for  the  addi- 
tioDtil  burdens,  which  damages  should  be  added 
to  the  contract  price. 

[Ed.   Note.- For  other  cases,   see  Mnnitipal 
Corporations,  Cent.  Dig.  §  892.] 

C.  Appeal  and  Ebbor  'S=>1010(1)— Rbvisw- 
Findings  of  Court  Without  Jubt. 
In  trying  a  case  without  a  jur^,  the  circuit 
court  exercised  the  functions  of  a  jury,  and  its 
findings,  having  the  force  and  effect  of  a  special 
verdict,  and  entitling  plaintiffs,  in  whose  favor 
they  were,  to  the  benefit  of  any  conclusions  of 
law  arising  from  them,, are  binding  on  the  Su- 
preme Court,  unless  wholly  without  support  in 
evidence. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  ,Wr9-3981.] 

7.  Appeal  and  Erbob  <S=>1011(1)— Revibw- 
Finding  on  Conflicting  Testimony. 

A  finding  on  conflicting  testimony  nuide  by 
the  circuit  court  trying  a  case  without  a  jury  is 
binding  on  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3988.] 

8.  Pleading  <©=385— Bill  of  Pabticulabs— 
Limitation  of  Pboof. 

When  a  bill  of  particulars  is  furnished  as 
reauired  by  statute  or  by  the  order  of  a  court 
of  competent  jurisdiction,  the  party  furnishing 
it  is  confined  in  his  proof  to  the  items  alleged 
therein,  though  he  may  offer  proof  of  the  value 
of  the  items  along  other  lines  than  those  alleged 
in  the  biU. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  §  1299.] 

9.  l^LEADiNG  «=314— Bill  of  Pabticulabs 
—Statute. 

Under  Oregon  law,  a  bill  of  particulars  is 
demandable  only  under  the  provisions  of  L.  O.  L. 
i  84,  and,  unless  the  complaint  alleges  an  ac- 


count, a  bin  of  particalais  ia  not  demandablf 
under  the  section. 

[Ed.   Note. — For    other    cases,    see   Pleading, 
Cent  Dig.  Si  952,  953.] 

10.  Account,  Aotion  oir  «=>2— Gortkaxttobs' 
Action. 

An  action  against  a  city  by  its  oontractors 
to  erect  a  dam  to  recover  on  a  quantum  meruit 
for  the  excess  cost  of  doing  the  work  incurred  on 
account  of  the  ci^'s  increasing  the  amount  of 
excavation  and  delaying  the  work,  was  not  an 
action  on  an  account. ' 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  ||  1,  2.] 

11.  Pleading  «=>385— Bill  of  Pabticcxabs 
—Limitation  of  TESTnroNT— Statute. 

In  an  action  against  a  city  by  its  contrar- 
tore  to  erect  a  dam  to  recover  the  reasonahl? 
cost  of  extra  work,  where  the  contractors  fur- 
nished an  account  on  demand  of  the  city,  tlie 
action  not  being  on  an  account,  so  that  a  biO 
of  particulars  was  not  demandable  under  L.  0. 
Ia  i  84,  the  account  furnished  could  not  be  nsrd 
to  shut  out  testimony  otherwise  competent  iu 
the  absence  of  showing  that  the  city  had  been 
misled. 

[Ed.    Note.— For   other   cases,    wet   Pleading, 
Cent  Dig.  {  1209.] 

12.  Account  Stated  «=320(1)  —  Accoxwtisg 
Month  by  Month. 

Where  contractors  with  a  city  to  erect  s 
dam  frequently  complained  to  the  city's  repre- 
sentatives that  nuicb  more  excavation  was  de- 
manded of  them  than  they  were  required  by  the 
contract  to  render,  and  notified  the  city's  rep- 
resentatives several  times  that  they  would  a- 
pect  additional  compensation,  there  was  not  an 
accounting  month  by  month  as  matter  of  law 
because  the  contractors  in  a  number  of  casff 
marked  monthly  estimates  of  their  work  0.  K. 
over  their  signature  and  accepted  90  per  cent. 
of  the  contract  price  therefor  in  accordance  wiili 
the  contract,  the  elements  of  estoppel  being  lack- 
ing. 

[Ed.  Note. — For  other  cases,  see  Account  St.ii- 
ed.  Cent  Dig.  §§  8,  98.] 

13.  Evidence  ®=>540  —  Exfeet  Evidebce- 
qualificatioh  of  witness. 

In  an  action  against  a  city  by  its  contrac- 
tors to  erect  a  dam  to  recover  on  a  quantum 
meruit  for  extra  work,  a  plaintiff,  who  had  been 
in  the  contracting  business  for  12  years,  the  ei- 
cavatlon  of  material  having  been  part  of  tbi" 
work  in  which  he  had  been  engaged,  was  qualiSeJ 
to  testify  as  to  what  is  the  usual  and  ordiunrj 
way  of  making  an  excavation. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  §  2353.] 

14.  Evidence  €=540  —  Bxpebt  Evidekce- 
qualification  of  witness. 

Another  witness,  who  had  beep  in  chatje 
of  construction  work  for  10  years  or  more  up  to 
the  time  of  the  trial,  and  who  bad  built  40  miles 
of  railroad,  excavation  being  one  of  the  lines  in 
which  he  had  had  large  experioice,  was  alw 
qualified. 

[Ed.   Note.— For   other  cases,   see  Evidence. 
Cent  Dig.  {  2353.] 

16.  Municipal  Cobpobations  «=>374(4)— 1"- 
pbovemknt  contkaot— extba  wobk— evi- 
DENCE. 

In  an  action  against  a  city  by  its  contractors 
to  build  a  dam  to  recover  on  a  quantum  meruit 
for  extra  work  and  delay  caused  by  the  dtj. 
where  a  ground  alleged  by  the  contractors  for 
their  right  to  recover  was  the  increased  burden 
of  the  work  during  the  winter  season,  their  tes- 
timony tending  to  show  that  the  road  into  the 
works  was  a  good  road  in  sttnuner,  bat  that  it 
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k-oaild  have  b«cn  impassable  in  Winter  but  for 
lie'    -work  they  did  on  it,  was  competent. 

t"Eid.   Note.— For  other   cases,    see  Municipal 
~'*>r-i>orations.  Cent.  Dig.  §§  906,  910.] 
-<>.     Municipal  Corpobations  <&=3374(4>— Ex- 

TTEA  WoBK— Evidence. 

It  was  also  competent  for  the  contractors  to 
t*r-c*-ve  that  their  labor  was  less  efficient  in  the 
'K'izster  season,  and  that  the  burden  of  ojperating 
tlie    rock  quarry  was  greater  in  the  winter. 

[I5d.   Note. — For   other    cases,    see   Municipal 
Ooirporations,  Cent.  Dig.  K  905,  910.] 

IT.    Municipal  Corpobations  ®=5»374(4)— Im- 

I»»OVElCENTS— EDCTKA   WORK— EVIDBNOE. 

The  contractors  were  properly  permitted  to 
ebcvw  that  but  for  the  derviationa  from  the  cod- 
tr-act  complained  of  they  could  have  completed 
tbe  work  during  the  summer. 

CEd.   Note.— For  other   cases,   see   Municipal 
Oorporations,  Cent.  Dig.  {$  905,  910.] 

18.    Interest  e=»39(8)— Aixowanck  to  Oow- 
tractobs. 

In  such  action,  the  trial  court  improperly  al- 
lo'^ed  interest  on  the  contractors'  recovery  from 
the  date  of  the  completion  of  the  dam,  they  be- 
inK  entitled  to  interest  only  from  the  date  of 
the  judgment  on  the  amounts  recovered. 

L£d.    Note.— For   otbw   cases,    m*    Interest, 
Cent.  Dig.  {  84.] 

Xd.  Appeal  aud  Ebbob  «3s>1164— Rbiiahd  fob 

COBBKCnON— Necessitt. 

Tender  Const,  art.  7,  {  3,  as  amended  in 
1&10,  the  Supreme  Court  need  not  remand  the 
cause  for  new  trial  to  correct  numerical  errors 
in  the  judgment,  one  caused  by  a  mistake  in 
addition,  the  other  by  mistranscribing  an  item 
In  a  finding  of  fact,  the  Supreme  Court  being 
entitled  to  direct  the  trial  court  to  correct  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4497.] 

In  Banc.  Appeal  from  Circuit  Court,  Clat- 
sop County;   J.  U.  Campbell,  Judge. 

Action  by  Wilbur  Hayden  and  others,  part- 
ners doing  business  under  the  G<9artnershlp 
name  of  BidweU,  Hayden  &  Co.,  against  the 
City  of  Astoria,  a  municipal  corporation. 
From  a  Judgment  lor  plaintiffs,  both  parties 
appeal.    Cause  remanded,  with  instructions. 

On  August  22,  1911,  plaintiffs  ctmtracted 
with  the  defendant  for  the  construction  of  a 
dam  on  Bear  creek  in  Clatsop  county  in  ac- 
cordance with  plans  and  spedflcations  far- 
nlshed  by  the  defendant.  During  the  winter 
of  1911-1912  they  cleared  the  reservoir  site 
and  entered  on  the  work  of  excavation  about 
April  1,  1912.  Plalntiils  claim,  and  the  lower 
court  found,  that  the  amount  of  excavation 
called  for  by  the  contract  could  have  been 
completed  In  a  mcmth,  or  by  May  1,  1912. 
The  city  engineer  of  the  defendant  demanded 
large  additional  excavation  with  a  view  to 
securing  a  satisfactory  foundation  for  the 
dam ;  for  this  reason  and  because  of  the  man- 
ner in  which  defendant's  engineer  required 
the  work  to  be  done,  the  excavation  was  not 
completed  untU  August  29,  1912.  This  delay 
compelled  plaintiffs  to  perform  a  large  share 
of  the  work  during  the  winter  of  1912-1913 
under  expensive  and  disadvantageous  condi- 
tions.    The   work  was  completed   Jnne  27, 


1913,  and  accepted  by  the  defendant  as  satis- 
factory. 

On  Kov^nber  28,  1913,  plaintiffs  brought 
this  action  In  the  circuit  court  for  Clatsop 
county,  claiming  that  such  deviations  from 
the  contract  had  been  required  of  them  as 
entitled  them  to  recover  on  a  quantum  meruit 
the  reasonable  value  of  their  work  and  ma- 
terials. This  value,  they  claimed,  was 
$61,666.47  over  and  above  the  sum  of 
$91,779.11,  whldi  had  been  paid  them  by  the 
city.  The  circuit  court  strudi  the  amended 
complaint  from  the  flies  for  failure  to  com- 
ply with  an  order  to  make  more  definite,  and 
plaintiffs  appealed  to  this  court  The  judg- 
ment of  the  lower  court  was  reversed.  See 
74  Or.  625,  145  Pac.  1072.  This  court  upheld 
the  sufficiency  of  the  amended  complaint  and 
the  right  of  plaintiffs  to  recover  on  a  quantum 
meruit  under  the  allegations  of  this  pleading. 
The  defendant  answered,  denying  most  of  the 
allegations  of  the  amended  complaint  and 
setting  up  certain  affirmative  defenses.  The 
first  affirmative  answer  set  up  that  the  extra 
work  of  plaintiffs  had  been  performed  as 
"force  account,"  and  that  plaintiffs  had  been 
paid  therefor  In  accordance  with  their  con- 
tract except  for  the  sum  of  $482.50  which 
defendant  had  tendered.  The  second  and 
third  afllrmatlve  answers  plead  an  estoppel 
against  plaintiffs  by  the  acceptance  and  ap- 
proval of  the  monthly  estimates  in  their 
favor,  by  their  request  for  extensions  of  time 
within  which  to  perform  the  work,  and  by 
their  failure  to  complain  of  the  matters  uo,w 
relied  on.  The  fourth  affirmative,  answer  al- 
leges that  extensions  of  time  were  granted 
plaintiffs,  conditioned  on  their  payment  of 
the  defendant's  engineering  expense  during 
the  period  of  extension,  and  a  counterclaim 
of  $4,428.07  is  set  up  on  this  account.  The 
fifth  affirmative  answer  tenders  plaintiffs  a 
judgment  in  the  sum  of  $10,371.11.  The  reply 
denies  the  material  allegations  of  the  answer. 

The  case  was  tried  by  the  lower  court 
without  the  intervention  of  a  Jury.  The 
court  passed  52  findings  of  fact.  These  find- 
ings are  too  lengthy  to  be  Incorporated  even 
in  substance  in  this  statement  of  facts.  In 
the  main  they  were  in  accord  with  plaintiffs' 
contentions,  and  bore  out  the  allegations  of 
the  amended  complaint.  The  findings  were  to 
the  effect  that  the  departures  from  the  con- 
tract of  August  22,  1911,  were  so  numerous 
and  so  substantial  as  to  entitle  plaintiffs  to 
recover  on  a  quantum  meruit.  The  forty- 
eighth  finding  fixed  the  compensation  of 
plaintiffs  at  $114,604.72,  this  amount  being 
made  up  of  15  specifications  into  which  the 
work  done  by  them  was  divided.  In  13  of 
these  cases  plaintiffs  .were  allowed  only  the 
prices  provided  by  the  contract.  For  the 
laying  of  5,470  yards  of  concrete  they  were 
allowed  $11.10  a  yard  as  against  $8.88  pro- 
vided by  the  contract.  The  total  excavation 
amounted  to  6,256  yards;    the  lower  court 
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allowed  only  the  contract  price  for  excavating 
6,152  yards,  bat  a  20  per  cent  Increase  over 
the  contract  price  was  allowed  for  excavating 
104  yards  of  rock.  This  increase  amounted 
to  $41.60.  Plaintiffs  had  received  from  the 
defendant  191,848.41  on  account  of  their  com- 
pensation, and  the  lower  court  gave  them 
Judgment  for  the  additional  sum  of  $22,766.- 
31,  with  interest  thereon  from  June  27,  1913, 
the  date  when  the  dam  was  completed.  Both 
parties  have  appealed. 

Coy  Burnett,  of  Portland,  for  plalntlffB.  Q. 
O.  Fulton,  of  Astoria  (A.  W.  Norblad,  City 
Atty.,  and  G.  C.  &  A.  C.  Fulton,  all  of  Astoria, 
on  the  brief),  for  defendant 

McCAMANT,  J.  (after  stating  the  facta  as 
above).  [1]  The  sole  assignment  of  errors  on 
behalf  of  plalntUTs  Is  as  foUows:  "That  the 
court  erred  in  not  rendering  Judgment  for 
the  plaintiffs  in  a  larger  amount"  The  de- 
fendant contends  that  this  assignment  Is  In- 
sufficient It  would  have  been  better  prac- 
tice for  plaintiffs  to  specify  the  items  In  the 
findings  of  the  loww  court  which  are  ob- 
jected to,  and  also  the  additional  amounts 
claimed  by  them  for  each  class  of  work.  The 
requirement  of  assignments  of  error  Is  no 
longer  statutory  in  this  state,  but  Is  found  in 
the  rules  of  this  court  The  requirement  is 
that  appellant  "set  out  briefly  and  concisely 
the  errors  relied  on."  The  rule  "should  be 
construed  reasonably  and  liberally,  to  pro- 
mote Justice,  and  not  so  as  to  embarrass 
suitors  in  the  appellate  courts  by  unneces- 
sary restrictions."  3  C.  J.  1349.  In  other 
words,  a  party  entitled  to  relief  in  this  court 
should  not  be  turned  away  remediless  if  any 
fair  construction  of  the  rule  will  uphold  his 
assignments  of  error.  "In  the  later  cases 
courts  have  shown  that  they  are  no  longer 
disposed  to  scrutinize  assignments  of  error 
with  the  minuteness  which  was  applied  in  the 
earUer  decisions."  2  B.  C.  L.  163.  The  bill 
of  exceptions  shows  that  plaintiffs  pointed 
out  to  Uie  lower  court  with  precision  and  In 
great  detail  what  their  contentions  were,  and 
these  contentions  are  presented  In  this  court 
with  the  same  clearness  in  plaintiffs'  briefs. 
In  view  of  these  other  portions  of  the  rec- 
ord we  think  the  assignment  of  error  above 
quoted  sufficiently  serves  the  purpose  design- 
ed by  the  rule  of  this  court 

[2]  The  lower  court  found  that  the  de- 
fendant bad  imposed  burdens  on  plaintiffs 
not  contemplated  by  the  contract,  and  that 
there  had  been  such  departures  from  the  con- 
tract as  entitled  plaintiffs  to  recover  on  a 
quantum  meruit.  Plaintiffs  claim  that  the 
measure  of  their  recovery  should  be  the  cost 
to  them  of  the  work  performed,  plus  15  per 
cent,  for  overhead  and  profit.  The  evidence 
abundantly  sustains  the  findings  of  the  low- 
er court  on  the  subject  of  a  departure  from 
the  contract.  It  sufficiently  appears  that  the 
excavation  contemplated  by  the  parties  when 
the  contract  was  let  could  have  been  com- 


pleted by  May  1,  1912,  and  the  entire  dam 
could  have  been  oonstmcted  by  October  1. 
1912;  that  by  reason  of  an  enlargement  of 
the  excavation  and  burdensome  methods  of 
doing  the  work,  imposed  on  plaintiffs  by  de- 
fendant's engineers,  the  progress  of  the  work 
was  so  ddayed  that  plaintlfCs  oonld  not  be- 
gin the  laying  of  concrete  until  September. 
1912,  and  that  the  most  burdensome  por- 
tion of  the  work  had  to  be  done  in  the  vio- 
ter  season  under  most  disadvantageous  coo- 
dltlons.  These  circumstances  clearly  entitle 
plaintiffs  to  recover  on  a  quantum  memic 
for  the  reasons  set  forth  in  the  former  opin- 
ion of  this  court 

[3, 4]  Evidence  was  offered  and  received  oa 
behalf  of  plaintiffs  to  the  effect  that  con- 
tractors are  usually  compensated  for  work 
without   their   contract    by    the    "force  ac- 
count" method ;  that  Is,  by  paying  them  tbc 
cost  of  doing  the  work  plus  a  percentage  to     i 
cover  overhead  expense  and  profit    Notwith- 
standing this  testimony  we  think  the  lower     I 
court  adopted  the  prc^)er  method  of  relieT-      i 
Ing  plaintiffs.     In  this '  character  of  litiga-      ' 
tion  the  contract  is  admissible  in  evidence  as      I 
establishing  the  standard  of  value    Beynolds      i 
V.  Jourdan,  6  Cal.  108,  111 ;  Boyd  v.  Bargaj- 
liotti,  12  Cal.  App.  228,  107  Pac.  150,  151;      I 
Wheeden  v.  Flske,  50  N.  H.  VSi,  128.    In  so      i 
far  as  the  work  conforms  to  the  contract  in 
character  and  in  the  conditions  under  whicb      j 
it  is  done,  the  contract  price  will  .govera.      i 
Dermott  v.  Jones,  2  Wall.  1,  9,  17  L.  Ed.      I 
762;  Holllnsead  v.  Mactler,  13  Wend.  276; 
MerrUl  v.  Ithaca,  16  Wend.  (N.  T.)  586,  5S9, 
30  Am.  Dea  130 ;  Board  of  Commissioners  t. 
O'Connor,  137  Ind.  622,  35  N.  R  1006,  1009, 
37  N.  E.  16;   H.  E.  &  W.  T.  Bailway  Co.  v. 
Snelllng,   59   Tex.    116,   119;     De   Boom  v. 
Priestly,  1  Cal.  206,  207. 

[5]  When,  as  In  this  case,  the  woi*  is  done 
under  burdensome  conditions  not  withlo  tbe 
contemplation  of  the  parties  when  the  coo- 
tract  was  made  and  when  the  deviattons 
from  the  contract  are  so  material  as  to  en- 
title the  contractor  to  recover  on  a  qoao- 
tum  meruit,  the  recovery  allowed  should 
take  the  form  of  damages  adequate  to  com- 
pensate for  the  additional  burdens,  whicb 
damages-  should  be  added  to  the  contract 
price.  Dubois  v.  Hudson  Canal  Co.,  4  Wend. 
(N.  Y.)  365,  291 ;  Koou  v.  Greenman,  7  Wend. 
(N.  T.)  121,  123 ;  H.  B.  &  W.  T.  Bailway  Co. 
V.  Snelllng,  59  Tex.  116,  120;  Wood  v.  Ft 
Wayne,  119  U.  S.  312,  321,  7  Sup.  Ct  219,  30 
L.  Ed.  416.  In  Jones  v.  Woodbury,  11  B. 
Mon.  (50  Ky.)  167-169,  the  Kentucky  court 
says: 

"The  general  principle  applicable  to  the  ctise 
of  a  special  contract  for  erecting  a  house,  when 
in  the  progress  of  the  work  there  have  b^i 
alterations  or  additions  not  originally  contem- 
plated nor  expressly  provided  for,  seeing  to  b« 
that  as  far  as  the  work  can  be  traced  under 
the  original  contract,  it  shall  be  paid  for  under 
that  contract,  and  that  the  residue  which  can- 
not be  brought  within  the  contract  shall  be 
paid  for  as  if  there  were  no  contract    But  tti« 
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Mfety  of  emvloytm,  and  the  good  faith  proper 
to  be  observed  in  all  eases,  requires  that  this 
rule  Rhould  be  so  applied  as  not  to  violate  the 
principles  above  stated:  and  the^  seem  to  in- 
dicate farther  that  extra  work  either  in  quan- 
titj  or  qaality,  unless  done  under  an  exprcM 
aireement,  or  at  least  a  statement  of  the  price, 
sh"'ild  not  be  charged  for  at  a  greater  rate  in 
reference  to  the  measure  and  value  price  of  such 
work  than  the  contract  price  bears  to  the  meas- 
ore  and  value  price  of  the  work  contracted  to 
be  done.  So  that  if  the  contract  price  was  a 
fourth  or  a  fifth  less  than  the  price  estimated  by 
measure  and  value,  the  extra  work  should  not 
be  estimated  at  more  than  three-fourths  or  four- 
fifths  of  its  price  according  to  measure  and 
value." 

The  rales  annonnced  In  these  authorities 
forbid  as  to  sustain  plaintiffs'  oontentloa 
that  they  are  entitled  to  recover  the  cost  to 
them  of  the  work  and  materials,  pins  a  per- 
centage for  profit  and  superintendence. 
Their  recovery  was  properly  based  on  the 
unit  prices  provided  by  the  contract  with 
added  damages  to  compensate  for  the  bur- 
dens Imposed  upon  them.  This  brings  us  to 
the  question  of  the  adequacy  of  the  damages 
awarded. 

[<]  nie  circuit  court  in  trying  this  case 
exercised  the  functions  ot  a  Jury.  Its  find- 
ings are  binding  on  this  court,  unless  wholly 
without  support  In  the  evidence.  The  lower 
court  found  that  Lars  Bergsvlk  was  engi- 
neer of  the  defendant  In  charge  on  its  be- 
half of  the  work  in  question,  and  that  Arn© 
Froyaeth  was  his  assistant  who  was  present 
on  the  work  at  all  times.  There  was  some 
conflict  in  the  testimony  as  to  the  circum- 
stances under  which  the  work  of  excavation 
proceeded.  The  court  resolved  this  conflict- 
ing testimony  in  favor  of  plaintiffs,  finding 
as  follows: 

"That  both  the  said  Bergsvik  and  said  Proy- 
■eth  were  unacquainted  with  the  nature  of  the 
ground  and  soil  or  depth  necessary  for  a  proper 
foundation,  and  that  Froyseth,  being  the  subordi- 
nate, was  required  frequently  during  the  prog- 
ress of  the  work  to  stop  operations  until  be 
could  consult  with  Bergsvik,  who  was  not  pres- 
ent upon  the  work,  and  that  these  delays  and  the 
extra  depth  to  which  plaintiffs  were  required 
to  excavate  prevented  the  plaintiffs  from  doing 
the  work  or  completing  it  within  the  time  orig- 
inally contemplated  and  fixed  by  the  contract. 
That  the  specifications  provide  that  the  defend- 
ant shall  furnish  plaintiffs  with  stakes  at  all 
times  to  indicate  the  depth  of  the  grode  and 
excavation,  and  that  this  the  defendant  at  all 
times  refused  to  do,. and  that  the  fumisliing  of 
tlie  same  would  have  been  a  material  help  and 
assistance  to  the  contractor  in  the  performance 
of  his  work,  and  the  refusal  of  the  defendant  to 
■0  furnish  them  prevcnte<l  the  plaintiffs  to  the 
extent  that  it  was  impossible  for  them  to  com- 
plete the  work  in  the  time  originally  contemplat- 
ed by  and  fixed  in  the  contract.  That  the  re- 
fusal to  furnish  stakes  mentioned  in  the  last 
finding,  and  the  refusal  of  the  defendant,  throu^th 
its  agents,  to  at  any  time  advise  the  plaintiffs 
the  depth  necessary  for  the  excavation,  required 
the  plaintiffs  to  excavate  the  material  in  layers: 
thereby  the  plaintiffs  were  required  to  make 
many  small  operations  of  what  would  ordinarily 
be  one  complete  operation,  and  thus  prevented 
the  plaintiff's  from  doing  the  work  within  the 
time  oriffinally  contemplated  and  fixed  by  the 
contract.'' 


The  testimony  showed  wlUiout  contradic- 
tion that  the  method  of  excavating  exacted 
by  defendant's  engineers  added  greatly  to 
the  expense  and  burden  of  tbe  work.  The 
findings  above  quoted  have  the  force  and  ef- 
fect of  a  special  verdict  Plaintiffs  are  en- 
titled to  the  benefit  of  any  conclusions  of 
law  arising  from  them.  We  think  the  con- 
clusion is  inevitable  that  plaintiffs  sustained 
material  damage  by  these  tmrdens  imposed 
upon  them,  and  that  tbey  are  entitled  to 
such  damages  over  and  above  the  contract 
price  as  will  make  them  whole.  The  circuit 
court  allowed  plaintiffs  only  the  contract 
price  for  6,152  yards  of  excavation,  and  al- 
lowed an  Increase  of  20  per  cent,  thereover 
for  excavating  104  yards.  The  damages  so 
awarded  amount  to  $41.60,  a  sum  scarcely 
more  than  nominal.  The  finding  of  the  low- 
er court  was  to  the  ^ect  that  the  disad- 
vantageous conditions  of  which  plaintiffs 
complain  applied  to  the  whole  excavation. 
There  Is  abundant  evidence  to  support  this 
finding.  It  follows  that  the  damages  of  plain- 
tiffs should  be  predicated  on  the  entire  ex- 
cavation, and  not  confined  to  an  Insignificant 
fraction  thereof.  We  can  find  no  better  rule 
for  admeasuring  the  damages  than  that  ap- 
plied by  the  lower  court.  Plaintiffs  will 
therefore  be  awarded  damages  In  the  matter 
of  excavation  equal  to  20  per  cent,  of  the 
contract  price  thereof.  This  will  Increase 
the  Judgment  of  plaintiff^  by  $1,880.90. 

[7]  Plaintiffs  complain  that  the  damages 
awarded  them  for  laying  concrete  are  also 
Inadequate.  There  is  a  great  deal  of  evi- 
dence from  which  the  circuit  court  might 
have  found  plaintiffs  entitled  to  larger  dam- 
ages, but  the  record  contains  considerable, 
evidence  on  l>elialf  of  the  defendant  on  this 
issue.  The  contract  price  for  laying  con- 
crete was  $8.88  a  yard.  This  was  all  that 
was  allowed  tor  2,926.2  yards.  For  the  re- 
mainder, 6,470  yards,  the  lower  court  al- 
lowed plaintiffs  $11.10  a  yard.  A  consider- 
able portion  of  the  concrete  was  laid  under 
conditions  contemplated  when  the  contract 
was  signed  and  the  evidence  Justified  the 
lower  court  in  withholding  damages  to  plain- 
tiffs based  on  this  portion  of  their  work.  As 
to  the  concrete  laid  in  the  winter  season, 
two  of  defendant's  witnesses  testified  that 
an  advance  of  10  per  cent  on  the  contract 
price  would  be  adequate  to  cover  the  dif- 
ference in  conditions.  Another  witness  for 
defendant  placed  the  difference  as  low  as  2 
to  3  per  cent.  In  view  of  the  confilct  in  the 
testimony  the  finding  of  the  circuit  court  is 
binding  upon  us  on  this  issue.  We  think 
plaintiffs  are  entitled  to  no  further  modifi- 
cation of  the  Judgment  of  the  lower  court 

The  defendant  assigns  error  on  the  refus- 
al of  the  lower  court  to  sustain  a  motion  for 
a  nonsuit.  As  already  indicated,  we  think 
the  evidence  sustained  the  right  of  plain- 
tiffs to  recover  on  a  quantum  meruit  for  the 
reasons  a&eged  In  their  amended  complaint 


Digitized  by 


Google 


734 


161  PACIFIC  REPORTBB 


fOr. 


Tbe  cootention  of  the  defendant  on  this 
brandi  of  the  case  is  based  chiefly  on  anoth- 
er ground.  The  defendant  demanded  of 
plaintiffs  a  hill  of  particulars  prior  to  the 
previous  appeal.  Plaintiffs  furnished  in  re- 
sponse to  this  demand  a  "statement  showing 
expenditures  building  dam."  This  statement 
set  out  the  various  items  of  expenditure  in- 
.  curred  by  plaintiffs  in  carrying  on  their 
work.  They  claimed  15  per  cent  of  these 
expenditures,  presumably  as  a  chaise  for 
overhead  expense.  The  statement  credited 
the  defendant  with  certain  payments  and 
with  another  Item.  The  net  claim  was  for 
$61,666.47,  the  amount  for  which  Judgment 
was  asked  In  the  amended  complaint.  On 
the  former  appeal  this  court  held  that  If  this 
statement  was  regarded  as  insufficient  It 
should  have  been  attacked  by  a  motion  to 
make  more  definite.  Thereafter,  without 
awaiting  any  action  on  the  part  of  defend- 
ant, plaintiffs  filed  an  amended  verified  state- 
ment of  account  or  bill  of  particulars.  This 
^  statement  showed  In  greet  detail  every  ex- 
penditure made  by  plaintiffs  In  the  perform- 
ance of  their  work.  It  claimed  the  same 
damages  as  those  alleged  In  the  amended 
complaint.  The  defendant  excepted  to  this 
amended  statement,  but  the  exceptions  were 
never  passed  upcai  by  the  lower  court  At 
the  trial  defendant  contended  that  no  evi- 
dence of  tbe  value  of  the  work  could  be  re- 
ceived other  than  Its  cost  as  set  forth  in  this 
statement  Defendant  also  objected  to  the 
evidence  of  plaintiffs  offered  to  prove  the 
cost  of  the  work  as  not  tending  to  support 
the  allegations  of  the  amended  complaint. 
The  motion  for  a  nonsuit  Is  based  chiefly  on 
the  alleged  failure  of  plaintiffs  to  prove  tbe 
value  of  their  work  in  accordance  with  their 
statement. 

[I,  I]  It  Is  true,  as  contended  by  the  de- 
fendant, that  when  a  bill  of  particulars  la 
furnished  as  required  by  statute  or  by  the 
order  of  a  court  of  competent  Jurisdiction, 
the  party  furnishing  such  bill  is  confined  in 
his  proof  to  the  items  therein  alleged,  al- 
though he  may  offer  proof  of  the  value  of 
the  items  along  other  lines  than  those  alleg- 
ed In  the  blU.  Robinson  v.  WeU,  45  N.  Y. 
810.  A  bill  of  particulars  under  our  law  Is 
demandnble  only  under  the  provisions  of  sec- 
tion 84,  L.  O.  I/.  This  section  Is  as  follows: 
"A  party  may  set  forth  in  a  pleading  the  items 
of  an  account  ttierein  alleged,  or  file  a  copy 
thereof,  with  the  pleading  verified  by  his  own 
oath,  or  that  of  his  agent  or  attorney,  if  within 
the  personal  knowledge  of  such  agent  or  attorney, 
to  the  effect  that  he  believes  it  to  be  true.  If 
he  do  neither,  he  shall  deliver  to  the  adverse  par- 
ty, within  five  days  after  a  demand  thereof  in 
writing,  a  copy  of  the  account,  verified  as  in 
this  section  provided,  or  be  precluded  from  giv- 
ing evidence  thereof.  The  court  or  judge  there- 
of may  order  a  further  account  when  the  one 
filed  or  delivered  is  defective." 

[10]  Unless  the  complaint  alleges  an  ac- 
count a  bill  of  particulars  is  not  demandable 
under  this  section.  Davis  v.  Hofer,  38  Or. 
160,  157,  168,  63  Pac.  56;    Ives  t!  Sbaw,  81 


How.  Prac.  (N,  X.)  64;  1  C.  J.  663.  We  d.> 
not  think  this  is  an 'action  on  an  accomit. 
We  have  held  that  plalndffs  are  in  error  In 
their  contention  that  they  are  entitled  to  re- 
cover their  disbursements,  plus  a  percentagp. 
The  case  therefore  Is  one  in  whldi  partle> 
acting  under  a  misapprehension  of  their  rem- 
edy have  furnished  an  account  not  demand- 
able  of  them,  and  which  does  not  correctly 
state  the  amount  to  which  they  are  entitled 
or  the  method  of  arriving  at  that  amount. 
The  account  furnished  is  in  harmony  with 
the  contentions  of  plaintiffs  and  with  the 
amended  complaint  which  alleges  a  usage  to 
compensate  by  the  force  account  method  for 
work  done  without  the  contract.  The  ad- 
verse party  has  not  been  misled.  The  cit>- 
understood  perfectly  that  plaintiffs  were 
claiming  the  reasonable  value  of  the  work 
done  and  material  furnished.  Both  parties: 
were  chargeable  with  knowledge  of  tbe  law. 
They  therefore  knew  that  plaintiffs  were  en- 
titled to  recover,  if  at  alT,  the  contract  price 
of  the  work,  plus  such  sum  as  should  make 
them  whole  for  their  burdens  not  covered  by 
the  agreement  To  Ignore  the  evidence  of 
the  reasonable  value  of  plaintiffs'  work  ad- 
mitted In  tbe  court  below,  and  to  set  aside 
the  findings  based  thereon,  because  of  this 
statement,  would  be  to  exalt  technicality  and 
to  lose  sight  of  Justice.  In  Seaman  y.  Law, 
17  N.  I.  Super.  Cft  337,  352,  the  court  said: 

"I  apprehend  that  it  is  not  the  office  of  a  bit! 
of  particulars  to  state  the  grounds  of  a  plain- 
tiiFs  claim,  but  simply  to  point  out  the  items  and 
particulars  which  be  claims  in  such  a  manner 
as  will  enable  the  party  to  prepare  for  trial,  and 
if  the  specification  be  ambiguous  or  snscepdble 
of  a  double  interpretation,  the  defendant  should 
apply  to  have  it  made  more  definite  and  certain, 
or  the  plaintiff  would  be  permitted  to  give  anj 
evidence  not  clearly  excluded  by  the  terms  used, 
subject  only  to  the  duty  of  tbe  court  to  see  that 
the  defendant  is  not  misled  to  his  prejudice." 

[11]  It  is  not  Intended  by  this  opinion  to 
question  the  power  of  a  court  of  general  ju- 
risdiction in  a  proper  case  and  on  a  proper 
showing  to  require  a  party  to  furnish  bis 
adversary  with  such  a  specification  of  the 
cause  of  action  or  defense  as  shall  prevent 
surprise  and  Insure  a  fair  trial.  When  an 
account  Is  so  furnished  the  party  providing  it 
is  properly  confined  In  his  proof  to  the  Itenh; 
alleged'  therein.  What  we  do  bold  is  that 
where  an  account  is  furnished  on  demand  of 
the  adverse  party  in  a  cause  wherein  the 
account  is  not  demandable,  the  account  so 
furnished  cannot  be  used  to  shut  out  testi- 
mony otherwise  competent  In  the  absence  of 
a  showing  that  the  adverse  party  had  been 
misled. 

The  former  appeal  did  not  raise  the  ques- 
tion of  the  measure  of  plaintiffs'  damages. 
and  the  court  did  not  consider  the  question 
of  whether  this  Is  an  action  on  an  account 
within  the  ptirview  of  section  84  li.  0.  L. 
We  adhere  to  the  ruling  on  the  former  appoiil 
that  the  lower  court  erred  In  reqiilrlng  plain- 
tiffs to  make  thtir  amended  complaint  mure 
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•flnlte,  and  In  entering  Judgment  of  dlsmls- 
1  for  fallnre  to  comply  with  that  order. 
TJnder  the  contract  plaintiffs  were  entitled 
'  a.  monthly  estimate  of  their  work  and  to 
lyment  month  by  month  of  90  per  cent,  of 
le^  amount  fonnd  due  under  the  estimates. 
1  n  number  of  cases  they  marked  estimates 
r>.  K."  oyer  their  signature.  It  Is  claimed 
lat  this  circumstance  and  the  acceptance 
f  money  under  the  estimates  preclude  a 
ecovery  In  this  case.  The  finding  of  the 
^■wer  court  on  this  subject  was  as  follows: 

"TVith  reference  to  the  estimates  hereinbefore 
nt'ntioned,  the  engineers  In  charge  for  the  city, 
vithout  any  participation  therein  by  the  plaln- 
ififs,    made   out  statements   of   the   amount   of 
vorfc  done  during  the  previous  month,  and  these 
itatements  were  from  month  to  month  received 
>y   the  plaintiffs;    but  the  plaintiffs  at  no  time 
rppresented  to<tbe  defendant  that  such  estimates 
were  received  in  final  payment,  and  at  no  time 
represented  to  the  d^endant  that  the  plaintiffs 
■were  waiving  their  claim  for  the  reasonable  com- 
pensation   of   the    work    performed    and    labor 
furnished,   and   the  defendant,  by   paying  said 
amounts  to  plaintiffs,  has  in  no  wise  prejudiced 
itself  or  changed  its  position  because  of  the  ac- 
ooptance  by  plaintiffs  of  said  estimates,  and  the 
itlnintiffs  at  times  marked  an  O.  K.  upon  the 
i-stimates,  but  that  no  importance  was  attached 
to  this  O.  K.  on  the  part  of  the  city,  and  the 
same  was  not  attached  by  the  plaintiffs  nor  un- 
derstood by  the  defendant  as  being  any  agree- 
ment  as  to  the  correctness  or   finality  of  said 
estimates,  and  the  same  are  not  in  any  wise  final, 
but  on  the  contrary  by  the  specifications  herein 
and   by  the  conduct  of  the  parties,  the  whole 
matter  was  at  all  times  left  to  final  ad.1ustment 
nt  the  conclusion  of  the  work,  and  that  at  such 
time  of  final  adjustment  the  plaintiffs  and  the 
defendant  were  unable  to  agree  either  as  to  the 
basis  of  the  adjustment  or  the  amount  owing 
to  plaintiffs." 

The  defendant  contends  that  this  finding  Is 
without  support  In  the  evidence.     There  Is 
testimony  of  the   plaintiff  Meager  that  he 
complained  to  Bir.  Bergsvik  of  the  manner 
in  which  plaintiffs  were  required  to  exca- 
vate, and  that  Bergsvik  said:    "Go  on  and 
do  your  excavating  and  a  good  Job  of  con- 
crete, and  we  will  take  care  of  this  in  some 
way."    Plaintiffs  claim  to  have  relied  on  this 
assurance    from    defendant's    engineer,    and 
to  have  regarded  the  monthly  estimates  as 
tentative.     They    frequently    complained    to 
defendant's  representatives  that  much. more 
was  demanded  of  them  than  they  were  re- 
quired by  the  contract  to  render.    They  no- 
rifled  the  city's  representatives  several  times 
that  they  would  expect  additional  compensa- 
tion. 

[12]  It  cannot  be  said  as  a  matter  of  law 
that  there  was  an  accounting  month  by 
month.  1  R.  C.  L.  211.  The  elements  of  es- 
toppel are  lacking.  The  city  paid  plaintiffs 
less  than  they  are  entitled  to,  on  the  city's 
(rtvn  showing.  In  any  event  the  finding  above 
quoted  is  sufficiently  supported  by  the  evi- 
dence, and  Is  fatal  to  defendant's  contentions 
CD  this  branch  of  the  case. 

[1$,  U]  The  defendant  reserved  nnmerous 
objections  and  exceptions  to  the  testimony 
offered  and  admitted  on  behalf  of  plalntUb. 


The  plaintiff  Wilbur  Hayden  was  asked  the 
following  question:  "What  Is  the  usual,  or- 
dinary way  oi  making  an  excavation,  If  yon 
know?"  This  question  was  objected  to  op 
the  grotmd  that  the  witness  was  not  quali- 
fied. The  testimony  shows  that  he  had  been 
in  the  contracting  business  for  12  years,  and 
that  the  excavation  of  material  was  a  part 
of  the  work  in  which  he  had  been  engaged. 
We  think  his  qnaliflcatlon  sufficiently  appear- 
ed, and  that  other  testimony  of  the  same  wit- 
ness objected  to  on  the  same  ground  was 
properly  admitted.  The  defendant  reserved 
an  objection  and  exception  to  similar  testi- 
mony from  the  witness  J.  F.  Jleager.  The 
testimony  shows  that  this  witness  had  been 
in  charge  of  construction  work  from  1902 
up  to  the  time  of  the  trial,  that  he  had  built 
40  miles  of  railroad,  and  that  excavation 
was  one  of  the  lines  of  work  In  which  he  had 
large  experience. 

[15-17]  The  court  received  over  the  objec- 
tion and  exception  of  the  defendant  testimo- 
ny tending  to  show  the  burden  and  expense 
of  plaintiffs  ta  maintaining  during  the  winter 
of  1812-13  a  wagon  road  from  Svenson  to  the 
place  where  the  work  was  In  progress.  Sven- 
son is  a  station  on  the  Astoria  &  Columbia 
River  Railroad.  One  of  the  grounds  al- 
leged by  plaintiffs  for  their  right  to  recover 
on  a  quantum  meruit  was  the  increased  bur- 
den of  the  work  during  the  winter  season. 
It  being  their  contention  that  tf  the  work 
had  been  only  that  proylded  by  the  contract 
it  could  have  been  completed  In  the  summer 
of  1912;  Their  testimony  tended  to  show 
that  the  road  Into  the  works  was  a  good  road 
in  summer,  but  that  It  would  have  been  Im- 
passable in  the  winter  season  but  for  the 
work  which  they  did  on  It.  We  think  the 
evidence  was  competent  and  material.  It 
was  also  competent  for  plaintiffs  to  prove 
that  their  Jabor  was  less  efficient  In  the  win- 
ter season,  and  that  the  burden  of  operat- 
ing the  rock  quarry  was  greater  In  the  win- 
ter. The  court  properly  permitted  plaintiffs 
to  show  that  but  for  the  deviations  from  the 
contract  complained  of  they  could  have  com- 
pleted the  work  during  the  summer  of  1912. 
Objection  was  reserved  by  the  defendant  to 
the  evidence  of  plalntifCs  as  to  the  manner  In 
which  the  excavation  was  done,  the  defend- 
ant contending  that  it  was  the  duty  of  plain- 
tiffs to  have  made  written  objection  to  the 
city,  and  that  in  the  absence  of  such  written 
objection  plaintiffs  acquiesced  In  the  orders 
of  the  engineers.  The  lower  court  found 
against  the  defendant  on  this  issue,  and  we 
cannot  say  as  a  matter  of  law  that  plaintiffs 
acquiesced  In  the  deviations  from  the  con- 
tract of  which  they  complain  In  this  suit 

Nnmerous  other  objections  and  exceptions 
were  reserved  to  the  testimony  on  the  part 
of  the  defendant,  but  It  is  not  deoned  neces- 
sary to  set  them  out  in  the  opinion.  We  are 
dear  that  no  reversible  error  was  commit- 
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ted  by  tbe  lower  coart  In  the  respects  com- 
plained of. 

[18]  It  Is  finally  contended  by  the  defend- 
ant that  the  lower  court  erred  In  allowing  In- 
terest on  plaintiffs'  recovery  from  the  date  of 
the  completion  of  the  dam.  This  contention 
Is  well  taken.  Sargent  v.  American  Bank  & 
Trust  Co.,  80  Or.  16,  39, 154  Pac.  759, 156  Pac. 
431;  Baker  County  v.  Huntington,  48  Or. 
693.  603,  87  Pac  1036,  89  Pac.  144.  Plain- 
tiffs are  entitled  to  Interest  only  from  the 
date  of  the  judgment  In  the  lower  court  on 
the  amounts  whldi  they  recovered  therein. 

Our  attention  Is  directed  by  the  defendant 
to  an  error  of  $31  In  the  Judgment  of  the 
lower  court  One  of  the  Items  making  up  the 
amount  allowed  plaintiffs  Is  an  item  for  force 
account  aggregating  $3,359.85.  It  appears 
from  the  forty-second  finding  of  fact  that 
this  item  should  be  $3,328.85.  The  defend- 
ant is  entitled  to  have  the  Judgment  correct- 
ed to  the  extent  of  the  error,  and  there  is  n 
further  error  of  21  cents  In  the  addition  of 
the  Items  In  finding  48. 

[19]  Under .  section  3  of  article  7  of  the 
Constitution,  as  amended  In  1910,  It  Is  not 
necessary  for  this  court  to  remand  the  cause 
for  a  new  trial.  We  are  entitled  to  direct 
the  lower  court  to  correct  the  judgment  in 
the  respects  above  Indicated.  Knight  v.  Bey- 
ers, 70  Or.  413,  418,  419,  134  Pac.  787. 

The  cause  will  therefore  be  remanded  to 
the  lower  court,  with  Instructions  to  mod- 
1^  the  judgment  by  eliminating  therefrom 
all  Interest  prior  to  the  date  of  the  judg- 
ment, and  also  the  further  sum  of  $31.21. 
The  sum  of  $1,880.00  should  be  added  to  the 
remainder  so  obtained. 


WHITE  T.  BAST  SIDE  MILI.  &  LUM- 
BER CO. 

(Supreme  Court  of  Oregon.    May-l,  1917.) 

1.  Appeal  and  Ersob  <g=>780(l)— Right  or 
Appeai^-Patment  of  Cost. 

The  mere  fact  that  costs  on  former  appeal 
have  not  been  paid  does  not  entitle  the  defend- 
ant to  dismissal  of  the  appeal  in  the  absence  of 
showing  that  the  costs  cannot  be  collected. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  EHg.  §  3121.] 

2.  Evidence    <9=»471(19)  —  Cbossino    Acci- 
dents— Admissibility. 

In  action  for  death  of  traffic  officer  when 
struck  by  auto  truck,  it  was  not  error  to  admit 
statement  of  witness  as  to  what  seemed  to  him 
to  have  been  the  circumstances  where  he  used 
the  expression  as  the  equivalent  of  "as  I  saw  it." 

3.  Appeal  and   Ebbob  <S=>237(2)'— Scope  of 
Review— Preservation  of  Exceptions. 

A  party  who  foils  to  move  to  strike  out  an 
answer  to  a  question  has  no  cause  for  complaint 
that  the  testimony  was  admitted. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  233.] 

4.  Evidence   <e=>471(19)  —  Cbossinc    Acci- 
dents—Admissibility. 

While  as  a  general  rule  a  witness  must  tes- 
tify to  facts  and  not  conclusions  or  opinions, 


yet,  in  action  for  death  of  traffic  oflScer  •wb»^ 
strudt  by  auto  truck  whose  tires  were  of  p»«ri- 
liar  make  and  the  tracks  of  which  could  not  be- 
reproduced,  a  witness  could  say  that  the  tracks 
found  fitted  the  tires  of  defendsmt's  aotonro- 
bile. 

6.  Evidence    9=oS&i — Psovuro*    of    Jcbt — 

Disbboabdino  Testhcont. 
The  jury  need  not  accept  as  condusiTe  un- 
contradicted statements  of  any  witn^s,  and  ic 
may  disregard  undisputed  testmiony  if  unsatis- 
factory. 

[EM.    Note.— For  other  cases,    see    Evidenre. 
Cent.  Dig.  i  2431.] 

6.  Municipal  Cobpobations  «=a706't)i  — 
Crossing  Accidents— Qdestions  fob  Jcir 
—Evidence. 

Evidence  held  to  present  a  jury  qnesdrai 
whether  driver  of  defendant's  automobile  truck 
was  negligent  in  turning  to  the  left  bef";*: 
crossing  an  intersection,  and  in  so  doing  killmg 
the  tramc  officer  stationed  at  such  intLTsectjoo. 
[Ed.  Note.— For  other  cases,  see  Manicipol 
Corporations,  Coit  Dig.  {  1518.1 

7.  Municipal  Cobpobations  *=>706(8)— I.t- 
JURiES  to  Persons  — Instructions  — Case 
Required. 

In  action  for  death  of  traffic  policeman  whra 
struck  by  auto  truck,  instruction  preduding  i»- 
covery  if  the  policeman  was  negligent,  and  that 
the  jury  could  consider  that  he  had  dutifs  ic 
perform,  and  could  not  look  after  himself  as  »n 
ordinary  pedestrian,  is  not  objectionable  as  im- 
posing less  than  the  ordinary  degree  of  care 
upon  the  officer,  where  it  further  instructed  the 
jury  to  consider  all  the  circumstances. 

[Ed.    Note.— For   other  cases,   see   Municipal 
Corporations,  Cent  Dig.  i  1518.] 

8.  Trial  €=»217— Inrtbuotionb. 

Instruction  that  the  jury  ia  supreme  in  the 
realm  of  fact,  and  that  the  court  is  supreme  in 
the  realm  of  law,  whether  it  correctly  states  it 
or  not,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  §§  483,  485.] 

9.  Trial  «=>2G0(1)  —  Inotbuctions— Repeti- 
tion. 

Refusal  of  requested  instrnctioDS  which,  in 
so  far  as  they  conform  to  the  law^,  were  co»eted 
by  charges  given,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.   I  651.] 

10.  Costs  ®=s280(1)  —  Dilatobt  Appeal  - 
Damages. 

Where  an  appeal  was  taken  in  good  fain 
and  with  probable  cause,  the  respondent  is  not 
entitled  to  10  per  cent  of  the  judgment  as  dam- 
ages for  delay. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  SI  »83,  986,  996.]     . 

In  banc  Appeal  from  Circuit  Court  Mult- 
nomah County ;  Henry  B.  McGinn,  Judge. 

Action  by  Lulu  R.  White,  as  administra- 
trix of  the  estate  of  James  R,  White,  deceas- 
ed, against  the  East  Side  MIU  ft  Lumber 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

See,  also,  81  Or.  107,  155  Pac.  364, 158  Pac. 
173,  527,  101  Pac.  969. 

This  Is  an  action  by  plaintiff.  Lain  B. 
White,  as  administratrix  of  the  estate  ot 
James  R.  White,  her  deceased  husband,  to 
recover  damages  for  a  personal  injuiy  W 
him  whereby  he  lost  his  life.  The  cause  was 
tried  before  the  court,  and  a  Jury  resulting 


£=>For  other  cases  see  same  topic  and  KBT-NUMBEH  In  all  Key-Numbered  Digests  and  IndeiM 
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tn  a  vorcUct  and  Judgment  for  |6,000  In  favor 
of  tbe  plaintiff.    Defendant  appeals. 

The  gist  of  the  complaint  is  that  oa  No- 
rember  17,  1914,  the  decedent  was  a  trafiSc 
officer  In  the  city  of  Portland  stationed  In  tbe 
middle  of  the  intersection  of  Bast  Bornslde 
street  and  Union  avenue;  tliat  an  auto  truck 
of  defendant  driven  by  one  Mergens  was 
carelessly  and  negligently  driven  against  him 
causing  bis  death ;  that  it  was  the  duty  of 
tbe  driver  of  said  truck  to  proceed  at  a  rea- 
sonable speed,  and  that  be  drove  at  a  rate 
greater  than  was  safe  and  proper;  that  in 
driving  tbe  truck  from  Union  avenue  east  on 
Bnrnslde  street,  it  was  his  duty,  while  the 
auto  was  being  so  turned  to  tbe  left,  to  run 
to  and  beyond  the  center  of  tbe  intersection 
of  such  streets,  at  which  point  James  R. 
White,  tbe  deceased,  was  then  standing  and 
directing  traffic  as  a  police  officer;  that  de- 
fendant's servant  did  not  drive  the  truck  to 
and  beyond  the  center  of  tbe  intersection  of 
said  streets,  but  operated  it  directly  over 
and  across  tbe  center  of  the  intersection 
thereof  over  the  point  where  James  B,  White 
was  then  standing  and  ran  into  and  struck 
him,  knocking  him  with  great  force  to  the 
pavement,  and  causing  the  injuries  which  re- 
sulted in  bis  death.  It  is  further  alleged 
that  tbe  seat  of  tbe  auto  truck  was  negli- 
'  gently  indoaed.at  the  rear  and  on  both  sides 
with  a  hood,  which  prevented  tbe  driver 
from  looking  to  the  rear  and  sides  and  as- 
certaining the  condition  of  the  traffic  The 
defendant  answered,  admitting  that  the  de- 
cedent was  killed  by  a  collision  with  the 
truck  driven  by  its.  servant,  but  denied  all 
the  allegations  of  negligence  on  its  part,  and 
alleged  contributory  negligence  upon  the  part 
of  the  traffic  officer  in  turning  his  back  to  the 
auto  and  stepping  backwards  In  front  of  tbe 
automobile  as  it  passed  him,  thereby  causing 
tbe  accldmt.  Tbe  reply  put  in  issue  tbe  new 
matter  of  tbe  answer  in  so  far  as  it  was  in 
conflict  with  the  allegations  of  the  complaint 

Section  10  of  the  traffic  ordinance  of  the 
dty  of  Portland,  which  Is  pleaded,  requires 
that  all  vehicles  approaching  a  street  inter- 
section with  the  intention  of  turning  shall, 
in  turning  to  the  left,  run  to  and  beyond  tbe 
center  of  tbe  intersection  of  puch  streets. 
Section  18  enacts  that: 

"The  rate  of  speed  of  all  vehicles  within  the 
coDgested  district  shall  not  exceed  15  miles  per 
hour,  and  shall  at  no  time  be  greater  than  is 
reasonable  and  proper,  bavinp  regard  to  the 
safety  of  tbe  public,  the  traffic  or  use  of  the 
itieets  or  highways  then  being  traveled." 

The  Intersection  at  Union  avenue  and  Elast 
Bornslde  street  is  within  the  congested  dis- 
trict of  tbe  dty  ctf  Portland.  There  is  a 
double  track  street  railway  on  £}ast  Bumslde 
street  and  on  Union  avenue  leading  from  tbe 
north,  diverging  east  and  west  on  tbe  former 
street.  Tbe  auto  tru<^  mentioned  was  a  4- 
toD  truck,  with  a  00  per  cent,  overload.  The 
wheel  base  was  16  f^ ;  tbe  total  length  be- 
ing about  25  feet. 
164  P.— 47 


Hamilton  Johnstone,  of  Portland  (A^er  & 
Johnstone,  of  Portland,  on  the  brief),  for  ap- 
pellant B.  A.  Sullivan,  of  Portland,  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  defendant  moved  the  court 
to  strike  'the  case  from  the  trial  docket  for 
the  reason  that  the  costs  upon  the  former  ap- 
^al  (see  81  Or.  107,  155  Pac.  364,  158  Pac. 
173,  527)  and  those  upon  the  trial  in  the  cir- 
cuit court  had  not  been  paid.  This  was  re- 
fused, and  the  ruling  constitutes  the  first  as- 
signment of  error.  This  court  denied  a  sim- 
ilar motion  in  18d4  in  the  case  of  Osmun  v. 
Winters,  25  Or.  260,  274,  35  Pac.  250.  There 
the  ruling  vras  in  consonance  with  article  1, 
section  10,  of  tbe  Constitution,  which  pro- 
vides that: 

"Justice  shall  be  administered  openly  and 
without  purchase,  completely  and  without  delay, 
and  every  man  shall  have  remedy  by  due  course 
of  law  for  injury  done  him  in  his  person,  prop- 
erty, or  reputation." 

This  Is  not  a  second  or  a  vexatious  action. 
Defendant  contends  that  if  plaintiff  bad 
shown  that  she  was  too  poor  to  pay  the 
coats,  tbe  trial  of  the  cause  might  properly 
have  proceeded.  On  tbe  other  band,  there  is 
no  showing  that  the  costs  cannot  be  collected 
from  the  estate  or  that  defendant  will  be  In- 
jured. There  was  no  error  in  denying  tbe 
motion. 

[2]  ^e  third,  fourth,  and  fifth  assignments 
of  error  involve  the  reception  of  certain  evi- 
dence over  defendant's  objection  and  excep- 
tion. Harry  Root,  a  witness  for  plaintiff,  in 
describing  tbe  approach  of  the  truck,  testified 
as  follows  in  part: 

"Q.  What  did  the  track  do  then?  A.  It  came 
down — well,  it  came  down  about  here  (indicat- 
ing), in  here,  some  place,  and  gave  a  very  sharp 
turn,  bringing  the  fore  wheels  just  almost  in- 
side this  track  here  ([indicating),  and — and  then 
the  rear  wheels,  it  being  such  a  long  truck,  came 
over  and  struck  the  officer.  There  was  a  pipe 
in  front  of  the  front  wheels  that  seemed  to  con- 
trol the  feed,  an  oil  pipe  that  seemed  to  feed 
the  chain—  Q.  (Interrupting)  The  front  truck? 
A.  I  mean,  the  rear  whed.  There  seemed  to  be 
an  oil  pipe  sticking  out  there  that  caught  the 
officer  and  threw  him.  •  •  ♦  Q.  Tell,  Mr. 
Hoot,  just  what  you  saw  there.  A.  WeH,  the 
truck  turned  down  there,  and  naturally  the  rear 
wheels  came  between  him  and  I,  but  the  part 
that  seemed  to  strike  him  was  that  pipe." 

Objection  was  made  that  the  witness 
"should  state  Just  what  be  saw,  not  his  con- 
clusion of  what  'seemed'  to  be  there."  After 
some  argument  and  the  third  objection,  the 
trial  court  explained  that  "I  take  it  that  the 
witness  uses  the  term  'seems'  when  his  Judg- 
ment of  tbe  thing  is  that  he  saw  it."  We 
think  the  language  of  the  witness  was  to  tbe 
same  effect  as  though  be  bad  said  "it  ap- 
peared to  me"  or  "as  I  saw  it,"  and  that  the 
evidence  was  not  an  expression  of  an  opinion 
or  conclusion,  .and  that  tbe  ruling  was  cor> 
rect.  We  fall  to  see  that  it  was  very  ma- 
terial whether  tbe  part  of  tbe  machine  in 
front  of  the  rear  wheel  was  a  guard  rail, 
oil  plpe^  or  a  part  of  tbe  chain  attactuoents. 
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The  eTtdence  Indicated  that  the  decedent  was 
struck  by  the  part  of  the  truck  In  front  of 
the  rear  wheel. 

[3]  Sam  Goldeen,  who  was  sitting  in  a 
machine  about  50  feet  away  on  Bumslde 
street  and  saw  the  accident  happen,  testi- 
fied for  plaintiff  to  the  effect  that  there  was 
a  traffic  officer  standing  right  in  the  center 
of  the  street;  and  that  on  Union  avenue 
north  of  East  Bumside  street  there  was  a 
truck  standing  up  even  with  the  property 
line,  and  quite  a  ways  out  from  the  west 
curb  far  enough  to  have  one  wheel  on  the 
street  car  track.  To  the  question,  "What 
did  you  see  happen  there,  Mr.  Goldeen?" 
he  answered:  "Well,  the  traffic  officer  mo- 
tioned for  him  to  come  ahead  and  be  came 
right  straight  down  here.  I  thought  he  was 
going  to  our  right  straight  ahead,  the  way 
I  was  looking  at  him,  on  account  of  the 
way  he  turned  this  corner.  He  went  down 
there  cramping  tiis  wheels,  and  he  shot  rlgbt 
straight  up  this  track.  Tou  could  see  that  he 
didn't  go  right  straight  up  that  tradt  (in- 
dicating), there — "  The  witness  further  tes- 
tified In  8ut>stance  that  before  the  machine 
started  the  officer  was  facing  north,  and  then 
turned  around  facing  soutii ;  that  the  truck 
came  down  with  Its  front  wheels  a  little 
beyond  the  center  of  the  intersection;  that 
the  driver  then  turned  east  with  his  wheels 
on  the  track,  the  back  ones  over  the  track 
and  the  front  ones  Just  about  straddling 
each  rail ;  that  in  making  the  turn  the  truck 
did  not  run  to  and  beyond  the  center  of  the 
intersection  of  those  streets ;  that  he  Judged 
the  left  rear  wheel  of  the  truck  went 
about  two  or  three  feet  north  of  the  inter- 
section ;  and  that  as  the  truck  attempted  to 
make  the  turn  the  officer  was  struck  and  run 
over.  While,  as  we  understand,  the  witness' 
first  statement  in  regard  to  the  officer  being 
struck  was  his  way  of  expressing  what 
he  saw,  yet  the  ruling  of  the  court  was 
favorable  to  the  defendant,  and  the  witness 
changed  bis  answer  to  the  emphatic  state^ 
ment  that  "the  officer  was  struck  and  run 
over."  Further,  there  was  no  objection  to  the 
question,  and  while  a  request  was  made  for 
counsel  for  plaintiff  to  consent  to  the  strik- 
ing out  of  the  answer  objected  to  no  direct 
motion  was  made  to  that  effect  for  the  court 
to  rule,  upon,  which  was  the  proper  remedy. 
Fop  these  three  reasons  defendant  has  no 
cause  for  complaint.  The  authorities  cited 
do  not  apply. 

Henry  W.  Norene,  a  police  officer  and  a 
witness  for  plaintiff,  testified  that  after  the 
accident  happened  he  followed  the  truck 
about  three  blocks  and  brought  it  back  to 
the  street  crossing,  and  about  30  or  40  min- 
utes after  the  injury  he  examined  the  tracks 
at  the  intersection  of  the  streets  mentioned. 
To  the  question,  "What  kind  of  marks  did 
you  see  on  the  pavement  of  this  street  in- 
tersection, Mr.  Norene?"  he  replied,  "Why, 
there  were  blotches  in  the  dust  that  would 
be  made  by  tires  of  that  kind  of  wheels." 


To  the  fnrtber  interrogatory,  "What  did  yoc 
discover  in  regard  to  any  marks  upon  tbat 
street  intersection?"  he  answered,  "I  traced 
the  tracks  that  the  rear  wbeels  had  takr>o. 
especially  the  left  rear  wheel."  Upon  motion 
of  defendant's  counsel  plalittifrs  attorney 
consented  that  the  part  of  the  answer  a?  to 
what  wheels  made  the  tra<^8  be  stricken 
out  as  a  conclusion.  In  answer  to  the  ques- 
tion, "What  kind  of  marks  did  you  see  ot 
the  pavement  of  this  street  intersection,  Mr. 
Norene?"  he  said,  "Why  there  were  blotches 
In  the  dust  that  would  be  made  by  tire$. 
of  that  kind  of  wheel."  Upon  a  motion  (tf 
counsel  for  defendant  to  strike  out  the  lat- 
ter part  of  the  answer  the  cotirt  held  that 
the  evidence  came  within  the  ruling  in  Com- 
monwealth V.  Sturtivant,  117  Mass.  122.  19 
Am.  Rep.  401,  that  as  the  marks  were  effaced 
and  could  not  be  reproduced  or  described  to 
the  Jury  precisely  as  they  appeared  to  the 
witness  who  examined  them  at  the  time, 
he  might  give  his  conclusion  for  the  con- 
sideration of  the  Jury.  Counsel  for  defend- 
ant saved  an  exception  to  this  ruling. 

[4]  As  a  general  rule  a  witness  must  te?^ 
tlfy  to  facts  and  not  to  conclusions  or  opin- 
ions in  order  that  the  Jury  may  draw  in- 
ferences from  the  evidence  and  conclusions 
from  the  facts  presented.    There  are  excep- 
tions to  this  rule  founded   upon  necessity, 
for  the  reason  that  the  facts  cannot  be  re- 
produced or  depicted  to  the  Jury  precisely 
as  they  appeared  to  the  witness,  and  from 
the  nature  of  the  subject  it  Is  Impractical 
for  him  to  relate  what  he  may  have  seen 
without  supplementing  his  description  witb 
his  conclusion.    Under  such  circumstances  a 
common  observer,  although  not  an  expert 
may  testify  to  his  opinion  or  conclusion  re- 
garding what  he  has  seen.     Bank   v.  Fire 
Association,  33  Or.  172,  50  Pac.  568.  53  Pac. 
8 ;   State  v.  Barrett,  33  Or.  194,  54  Pac.  SOT: 
Everart  v.  Fischer,  75  Or.  318,  328,  145  Pac. 
33, 147  Pac.  189.    An  exception  to  the  general 
expert  evidence  rule  is  the  admissibility  o{ 
testimony  in  regard  to  the  identity  and  ap- 
pearance of  persons  and  things,  respecting 
which  facts,  when  personally  observed  by  any 
one  of  maturity  and  ordinary  intelligence,  he 
may  express  an   opinion.     Weiss  v.  Kohl- 
hagen.  68  Or.  144,  113  Pac  46;   Kttcbln  t. 
Oregon  Nursery  Co.,  65  Or.  20,  25,  130  Pac. 
408,  1133,  132  Pac.  956;  Kelly  v.  Weaver.  77 
Or.  267,  271,  150  Pac.  166,  151  Pac.  463.   The 
evidence  objected  to  comes  within  the  ex- 
ception to  the  general  rule.    It  would  have 
been  practically  impossible  for  the  witness, 
whether  lawyer  or  layman,  to  describe  the 
auto  truck  tire  which  appears  from  the  photo 
to  be  a  kind  of  double  nonsldd  type,  and  the 
marks  in  tlie  dust,  both  of  which  he  had 
seen,  so  that  the  Jury  could  determine  wheth- 
er the  tracks  were  made  by  the  truck.   The 
evidence  was  not  vital.    Other  eyewltnessw 
to  the  casualty  delineated  the  course  taken 
by  the  auto  truck  at  the  time.    There  vas 
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lo  error  in  denybiK  tbe  motloa  to  stxlke  out 
he  evidence. 

15,  »3    At  the  close  o(  plaintiff's  evidence 
n    cblef,  counsel  for  def«idant  moved  the 
wurt  for  a  nonsuit,  and  at  tbe  proper  time 
requested  the  court  to  direct  a  verdict  In 
Favor  of  defendant,     lliese  requests  may  be 
considered  together.    The  question  involved 
Is  tbe  crux  of  this  case.    In  addition  to  the 
evidence  above  referred   to  the   testimony 
tended   to  show  that  at  the  time  of  the  ac- 
cident  complained  of,  in  making,  the  tnm  to 
tlie  left  at  the  intersection  of  Union  avenue 
and    Blast    Bumslde   street   the   defendant's 
drtver  did  not  run  to  and  beyond  the  inter- 
sectloTi  of  the  streets  named. before  turning, 
according  to  the  direction  of  the  dty  ordi- 
nance,  but  negligently  ran  the  truck  at  a 
hlgb  rate  of  speed  so  that  the  front  part  of 
the  same  was  slightly  past  Uie  street  center, 
and  then  turned  and  ran  to  the  left  causing 
the  truck  to  run  over  the  center  of  the  street 
intersection  where  plaintiff's  Intestate  was 
stationed  in  the  performance  of  his  duty  as 
a   traffic  officer;    and  that  the  part  of  the 
track  In  front  of  the  left  rear  wheel  struck 
White,   knocked  him  down,  and  the  wheel 
ran  over  and  killed  him.    Counsel  for  defend- 
ant do  not  .question  that  the  evidence  on  the 
part  of  the  plaintiff  tends  to  show  such  facts, 
bnt  submits  that  "uncontradicted  and  unim- 
l>eached  testimony  shows  It  was  a  physical 
impossibility  for  the  left  rear  wheel  of  the 
auto  truck  to  take  the  courses  marked  on 
the  maps  by  Root  and  Goldeen."    The  ma- 
terial point  Is  that  the  defendant's  servant 
drove  the  truck  against  the  decedent  in  the 
center    of    the    Intersection    of    the    streets 
where  he  was  In  the  performance  of  hlg  duty 
in   violation   of   the  ordinance  of  the   city, 
which  suggestion  is  a  sufficient  answer  to 
this  argument.     What  route  the  truck  took, 
where  it  started  from  to  get  to  the  center  of 
the  street,  whether  the  witnesses  for  plaintiff 
marked  the  course  of  the  left  rear  wheel  on 
the  map  correctly,  or  whether  Clark,,  defend- 
ant's expert,  was  correct,  are  matters  of  sec- 
ondary consideration.    It  was  fot  the  Jury  to 
settle  the  minor   discrepancies   in   the   evi- 
dence and  determine*  what  was  the  actual 
truth  as  to  the  main  facts.    A  Jury  Is  not 
bound  to  accept  as  conclusive  the  uncontra- 
dicted statements  of  any  witness ;   they  may 
disregard  undisputed  testimony  If  It  Is  un- 
satisfactory to  them.    Taffe  v.  O.  R.  &  N. 
Co.,  60  Or.  177,  117  Pae.  9e»;    Graham  v. 
Coos  Bay  B.  &  M.  Co.,  71  Or.  883,  139  Pac. 
337.     We  have  no  duty  pertaining  to  the 
weight  of  the  testimony.  .  Suffice  it  to  say 
that  the  evidence  tends  directly  to  show  that 
the  auto  truck  was  not  mn  to  and  beyond  the 
crater  of  the  intersection  of  the  streets  be- 
fore turning,  and  to  sustain  the  allegations 
of  the  complaint     Whether  the  witnesses 
were  exactly  correct  In  all  the  details  would 
not  prevent  the  jury  from  segregating  the 
erideDoe  and  finding  where  the  preponder- 


ance wafl.  Sullivan  v.  Wakefldd,  68  Or.  401, 
117  Pac.  311 ;  Jones  v.  National  Laundry  Co., 
66  Or.  218,  133  Pac.  1178;  Dlekerson  v.  BJ. 
ft  W.  Lumber  Co.,  78  Or.  281,  165  Pac. 
175;  Johnson  v.  P.  R.  L.  &  P.  Co.,  79 
Or.  403,  408,  166  Pac.  875 ;  Chllders  v.  Brown, 
81  Or.  1,  168  Pac.  16&  The  evidence  on  this 
and  other  points  was  amply  sufficient  to 
be  submitted  to  the  Jury..  There  was  no  er- 
ror in  denying  the  defendant's  motion  for 
a  nonsuit,  nor  In  refusing  the  request  for  a 
directed  verdict  for  the  defendant. 

[7]  t>efendant  complains  of  the 'Charge  giv- 
en to  the  Jury,  nie  court  in  effect  told  the 
jury  that  for  the  plaintiff  to  recover,  the 
death  of  White  must  have  been  caused  by 
the  sole  negligence  of  the  defendant,  which 
sole  negligence  must  have  been  the  proximate 
cause  of  Ms  death;  that  to  constitute  neg- 
ligence there  must  be  a  want  of  reasonable 
care  which  a  person  at  ordinary  prudence 
would  have  used  under  the  existing  circum- 
stances ;  that  if  they  found  that  White  him- 
self was  negligent,  and  that  his  negligence 
contributed  in  atay  way  to  bring  about  his 
death,  tiiat  is,  if  the  combined  negligence  of 
both  him  and  the  defendant  brought  about 
his  death,  there  could  be  no  recovery.  The 
court  also  instructed  the  jury  In  substance 
that  a  man  must  exercise  his  senses  of  hear- 
ing and  seeing  and  everything  of  that  kind 
for  bis  personal  safety  and  protection;  but 
that  it  should  take  Into  account  that  "that 
man,  as  a  traffic  officer,  had  duties  to  perform 
there,  other  than  looking  after  his  own  per- 
sonal safety,"  and  that  be  "had  the  right  to 
expect  that  those  traveling  those  streets 
would  take  into  consideration  the  fact  that 
he  had  duties  to  perform  there,  and  that  he 
could  not  look  after  himself  as  would  one 
who  had  nothing  to  do  but  walk  around  those 
streets."  Defendant  obje<»ts  and  excepts  to 
the  portion  of  the  charge  quoted,  particular- 
ly as  to  the  degree  of  care  required  of  plain- 
tiff's husband.  Upon  this  phase 'of  the  case 
defendant  requested  the  coutt  to  Instruct  the 
jury  as  follows: 

"Negligence  ia  defined  to  be  the  want  of  ordi- 
nary care;  that  ist  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  like  cir- 
cumstances, and  it  should  be  proportioned  to  the 
danger  and  peril  reasonably  to  De  apprehended 
from  a  lack  of  the  proper  prudence.  A  person 
must  use  his  faculties  in  proportion  to  the  dan- 
ger of  his  employment,  and  must  use  every  rea- 
sonable precaution  to  provide  for  his  safety  and 
such  as  an  ordinarily  prudent  man  under  the 
same  circumstances  would  do." 

We  compare  the  charge  given  with  the 
request  of  the  defendant,  and  are  unable  to 
distinguish  any  material  difference  in  regard 
to  the  part  complained  of.  The  language 
used  by  the  court  was  more  closely  applied 
to  the  case.  In  plain  terms  the  court  In- 
structed the  jury  to  take  Into  consideration 
the  surrounding  dreumstances  of  the  place. 
Ordinary  care  would  suggest  more  vigilance 
by  the  same  i)erson  upon  a  crowded  thor- 
oughfare than  In  a  secluded  spot.  We  should 
not  confound  the  alertness  ~vUcB' ordUmry 
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care  and  prudence  wonid  demand  of  a  rea- 
sonably careful  person  in  a  place  of  danger, 
with  ttie  care  Itself.  Great  danger  requires 
great  vigilance.  Sa.y<fy  v.  McLeod,  111  Me. 
234,  88  Atl.  721,  48  I*  R,  A.  (N.  S.)  971.  We 
do  not  agree  with  the  suggestion  of  the  learn- 
ed counsel,  If  such  was  Intended,  that  the  In- 
struction given  required  less  than  ordinary 
care  on  the  part  of  the  traffic  officer.  The 
charge  Indicated  that  it  was  the  duty  of  the 
officer  to  use  ordinary  care  for  his  own  pro- 
tection, the  degree  of  which  is  commensurate 
with  the  danger  to  be  avoided.  Carroll  v. 
Grande  Ronde  B.  Co.,  47  Or.  424,  84  Pa.  388, 
6  L.  R.  A.  <N.  S.)  290;  11  Thompson  on  Neg. 
1 1463 ;  1  Shearman  &  Red.  on  Neg.  (6th  Ed.) 
S  87 ;  Graves  v.  P.  R.  L.  &  P.  Co.,  66  Or.  232- 
234,  134  Pac.  1,  Ann.  Cas.  1915B,  500. 

The  charge  enjoined  no  less  a  degree  of 
Gate  on  the  part  of  the  officer  than  It  did 
npon  the  defendant's  driver  of  the  aoto 
truck.  The  chauffeur  should  have  been 
watchfal,  and  should  have  known  that  In 
making  a  tarn  the  rear  wheels  of  a  vehicle 
do  not  follow  exactly  to  the  course  of  the 
front  ones.  As  the  Jury  must  have  found 
there  was  i^enty  of  room  to  turn  the  ma- 
chine at  the  street  intersection  without  run- 
ning over  the  center  and  striking  the  officer 
while  he  was  at  his  place  of  duty.  Indeed, 
it  is  difflcnlt  to  see  how  the  Jury  could  have 
found  otherwise  from  the  evidence.  The 
fhcts  In  the  case  at  bar  dUfer  widely  from 
those  in  the  cases  of  Clark  v.  Boston  &  Al- 
bany R.  R.  Co.,  128  Mass.  1,  and  Loettker  v. 
Chicago  City  Ry.  Oa,  160  Dl.  App.  69,  cited 
by  the  defendant  From  the  two  decisions 
cited  the  only  variance  In  law  which  we  can 
discern,  as  given  the  Jury  by  the  trial  court, 
is  a  mere  matter  of  phraseology.  The  in- 
struction to  the  Jury  was  in  plain  language 
and  fairly  submitted  the  question  to  them. 
The  duty  of  the  traffic  officer  required  him 
to  ,be  at  the  center  of  the  intersection  where 
the  evidence  tended  to  show,  and  the  Jury 
found,  that  he  was.  In  the  ordinary  course 
of  affairs  be  would  not  expect  that  a  vehicle 
would  be  run  over  the  center  ot  the  Intersec- 
tion contrary  to  the  law,  and  he  could  not  be 
expected  to  be  looking  In  both  directions  at 
the  same  time. 

[I]  It  is  asserted  by  defendant  that  the 
court  erred  in  charging  the  jury  as  follows: 

"You  are  supreme  in  the  realm  of  fact  Just 
as  supreme  as  you  are  in  the  realm  of  fact,  just 
so  supreme  is  die  court  in  the  realm  of  law.  He 
may  not  correctly  have  stated  the  law  which  is 
to  govern  you,  and  he  may  be  far  afield.  Be 
that  as  It  may,  there  la  a  tribunal  appointed 
by  law  to  correct  him  if  he  is  in  error,  xou  are 
not  that  tribunaL" 

[9]  This  was  In  effect  the  usual  and  prcqper 
direction  and  caution  to  the  Jury.  The  re- 
quested Instructions  in  so  far  as  they  con- 
form to  the  law  were  covered  by  the  court's 
charge,  and  there  was  no  error  In  refusing 
those  not  given..  State  v.  Branson,  161  Pac. 
689;  Pllson  v.  Auto  Co.,  67  Or.  537,  136  Pac. . 


642;  Powder  Valley  State  Bank  t.  Hndelsoa. 
74  Or.  191,  144  Pac.  494. 

[10]  We  have  examined  other  assignments 
of  error  which  we  do  not  deem  require  far- 
ther dlscnsslon.  Application  la  made  by 
plaintiff  for  damages  to  the  amount  of  10  per 
cent,  of  the  Judgment  for  the  delay  caused 
by  this  appeaL  We  cannot  say  the  appeal 
was  not  taken  In  good  faith.  There  was 
probable  cause  therefor,  and  the  andlcatloo 
is  denied. 

Finding  no  error  in  the  record,  the  Judg- 
ment ot  the  lower  court  is  affirmed. 


HAYES  ▼.  HAYES.     (No.  13672.) 

(Supreme  Court  of  Washington.    May  S,  1917.) 

Divorce  «=»184(10)— Fir  dinqs— Review. 

Where  divorce  was  granted  upon  evideDce  ia 
considerable  conflict  of  the  nature  which  renders 
proper  disposition  of  the  cause  mndh  more  easUj 
determined  by  the  trial  than  by  the  appellate 
court  and  the  appellate  court  cannot  say  that 
the  evidence  does  not  preponderate  in  sapport  of 
the  trial  court's  conclusion  and  there  is  no  goes- 
tioD  of  law  involved,  the  decree  will  be  affirmed. 
[Ed.  Note.— For  other  cases.  See  Divorce,  Cent 
Dig.  i  572.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Suit  by  Russell  S.  Hayes  against  Elva  M. 
Hayes.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

R.  U  Blewett  and  Jesse  A.  Frye,  both  of 
Seattle,  for  appellant  E2.  H.  Guie,  of  Seat- 
tle, for  resiK>ndent 

PARKER,  J.  The  plaintiff,  RusseU  S. 
Hayes,  commenced  this  action  in  the  snperlor 
court;  seeking  a  decree  of  divorce  dissolnog 
the  marriage  relation  existing  between  him 
and  the  defendant,  Elva  M.  Hayes.  She  an- 
swered, resisting  the  granting  of  a  divorce 
decree,  and  by  cross-complaint  sought  a  de- 
cree of  separate  maintenance.  The  trial  re- 
sulted In  findings  and  decree  of  divorce  hi 
favor  of  the  plaintiff  and  denial  of  a  decree 
of  separate  maintenance  to  the  defendant 
She  was  b^  the  decree  awarded  attorney's 
fees  and  also  alimony  in  the  total  sum  of 
$600,  to  be  paid  by  tBe  plaintiff  at  the  rate 
of  $60  per  month  for  the  period  of  ten 
months.  The  defendant  has  appealed  from 
this  disposition  of  the.  cause  to  this  court 

At  the  time  of  the  marriage  both  parties 
were  32  years  old.  They  both  possess  con- 
siderable earning  power,  as  evidenced  by  the 
salaries  earned  by  ea<^  in  their  reepectiTe 
employments.  They  have  no  dilldren.  The 
divorce  was  granted  by  the  superior  court 
upon  the  ground  of  aivellant's  personal  In- 
dignities towards  respondent.  The  evidence 
is  In  considerable  conflict.  It  Is  of  that  na- 
ture which  renders  the  propor  di^xisltlon  ot 
the  cause  much  more  easily  determined  b; 
the  trial  court  than  liy  this  court  We  can- 
not say  from  our  review  of  the  evidence  in 
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cold  tTpenrrltlng  that  it  does  not  preponder- 
ate In  support  of  the  trial  court's  conclnsion. 
There  is  no  question  of  law  involved  here. 
We  deem  it  uoprofltable  to  notice  here  in 
detail  the  distressing  tutppenlngs  of  this  on- 
fortanate  marriage. 
The  decree  is  affirmed. 

ELLIS,  O.  J.,  and  FtJLLEBTON,  MOUNT, 
and  HOTX!OMB,  JJ.,  concur. 


STATE  ex  rel.  O'NBIL  v.  WALLACE,  County 
Auditor.    (No.  1S68S.) 

(8iiiM«me  Court  of  Washington.    May  2,  1917.) 

1.  Oohtucpt  €=>81— Againbt  Couittt  Atjdi- 
tob— etspibation  of  tsbk  of  ofmcab— ef- 
FECT. 

Contempt  of  county  auditor  in  not  obeying 
writ  of  mandamus  directed  to  bim  in  his  omcial 
capacity,  and  for  which  an  order  for  his  com- 
mitment was  issued,  was  parsed  and  the  contro- 
versy ended  when  bis  term  of  ofBce  expired ;  it 
being  then  impossible  for  bim  to  obey  the  writ. 
[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  {  272.] 

2.  Mandamus  €=3187(10)— Aoainbt  Couwrr 
AVDiTOB— Expiration  ov  Tkbm  or  Offiob— 
Effkot  of  Appkai. 

Remanding  appeal  and  directing  vacation  of 
order  committmg  county  auditor  for  failure  to 
comply  with  mandate,  because  of  expiration  of 
term  of  <^ce,  does  not  affect  judgment  in  the 
mandamus  case,  and  applicant  is  left  to  ber 
rights  thereunder  as  against  the  present  auditor. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  437.] 

Department  1.  Appeal  from  Sapeifor 
Court,  WhatocHn  County;  William  H.  Fem- 
berton.  Judge. 

Application  on  relation  of  Georgia  O'Neil 
for  writ  of  mandamus  against  Will  D.  Wal- 
lace, Auditor  of  Whatcom  County,  Washing- 
ton. Writ  issued,  and,  upon  defendant's  re- 
fusal to  comply  therewith,  order  entered 
oommitttng  defendant  to  county  Jail,  and 
defendant  appeaK  Cause  remanded,  with 
direction  to  set  aside  order  of  conunitment 

W.  P.  Brown  and  Loomls  Baldry,  both  of 
Belllngham,  for  appellant.  Brown,  Peringer 
&  Thomas,  of  Belllngham,  for  respondent 

WEBSTER,  -J.  [1]  On  May  2,  1914,  re- 
i^ndent  applied  to  the  superior  court  of 
Whatcom  county  for  a  writ  of  mandate  com- 
manding appellant  as  auditor  of  Whatcom 
county  to  countersign  and  register  in  the 
manner  prescribed  by  law  two  certain  war- 
rants, which  were  alleged  to  have  t>een 
drawn  In  due  and  regular  form  by  the  school 
board  of  school  district  No.  32  in  that  coun- 
ty. It  was  alleged  that  the  warrants  bad 
been  presented  to  the  auditor  with  the  re- 
quest that  be  countersign  and  register  than, 
bnt  that  he  had  refused  to  do  so.  An  alter- 
native writ  of  mandate  was  issued,  ordering 
the  auditor  to  countersign  and  register  the 
warrants  or  to  appear  and  show  cause  at  a 


time  designated  why  be  refused  to  do  so. 
Such  proceedings  were  had  in  the  cause  that 
on  June  20,  1914,  ttie  alternative  writ  of 
mandate  was  made  peremptory  and  the  audi- 
tor was  commanded  to  countersign  and  reg- 
ister the  warrants.  On  July  31,  1914,  Ly- 
man Seelye  and  wife,  as  residents  and  tax- 
payers of  school  district  No.  32,  commenced 
an  action  in  the  superior  court,  making  the 
school  district  and  certain  individuals,  in- 
cluding appellant  as  auditor  for  Whatcom 
county,  parties  defendant,  and  prayed,  among 
other  tilings,  that  the  auditor  be  restrained 
and  enjoined  from  countersigning  or  regis- 
tering the  warrants  which  he  had  thereto- 
fore been  ordered  to  countersign  and  register 
in  the  mandamus  proceeding.  A  temporary 
order  was  granted,  restraining  the  auditor 
from  countersigning  or  registering  the  war- 
rants, and  on  August  4,  1914,  by  order  of 
court,  the  temporary  restraining  order  was 
continued  in  force  pending  the  final  determi- 
nation of  the  action.  On  February  7,  1916, 
respondent  filed  a  motion  supported  by  affi- 
davit for  a  citation  against  appellant,  order- 
ing him  to  appear  and  show  cause  why  he 
should  not  be  punished  for  contempt  for  fail- 
ing and  refusing  to  obey  the  peremptory  writ 
of  mandate  issued  on  June  20,  1914.  The 
citation  issued,  and  such  steps  were  talcen 
that  on  May  17,  1916,  the  court  entered  an 
order  committing  appellant  to  the  county  Jail 
until  he  should  obey  the  command  of  the 
writ  by  countersigning  and  registering  the 
warrants.  From  this  order  the  present  ap- 
peal is  prosecuted. 

On  February  21,  1917,  appellant  filed  in 
this  court  his  affidavit  setting  forth  that  his 
term  of  office  as  auditor  for  Whatcom  coun- 
ty expired  on  January  8,  1917,  and  since  that 
date  he  has  not  been  connected  with  that  of- 
fice in  any  capacity,  that  he  now  is  the  duly 
elected,  qualified,  and  acting  sheriff  of  What- 
com county.  At  the  oral  argument  it  was 
conceded  that  the  statements  contained  in 
the  affidavit  were  true. 

It  will  be  observed  that  the  peremptory 
writ  of  mandate  was  directed  to  appellant 
in  his  official  capacity  as  the  auditor  of 
Whatcom  county,  and  the  Judgment  in  the 
contempt  proceeding  ordered  appellant  com- 
mitted to  the  county  Jail  until  he  should  obey 
the  writ  It  being  now  conceded  that  appel- 
lant's term  of  office  as  auditor  has  expired 
and  he  no  longer  has  authority  to  counter- 
sign or  register  the  warrants,  and  it  ia  there- 
fore impossible  for  him  to  obey  the  writ,  we 
are  constrained  to  hold  that  the  contempt 
has  been  purged  and  the  controversy  has 
ended. 

[2]  The  Judgment  In  the  mandamus  pro- 
ceeding is  in  no  way  affected  by  this  appeal, 
and  respondent  must  be  relegated  to  her 
rights  thereunder  as  against  tlie  present  au- 
ditor of  Whatcom  county. 

The  cause  will  be  remanded,  with  direction 
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to  cancel  and  set  aside  the  order  committing 
appellant  to  the  county  Jail  until  the  war- 
rants shall  be  countersigned  and  registered. 

ELLIS,  C.  J.,  and  MOBBIS,  UAIS,  and 
CHADWICK,  JJ.,  concur. 


OSBORNE  et  ux.  t.  CHICAGO  BONDING  & 
SURETY  CO.    (No.  13711.) 

(Supreme  Court  of  Washington.    May  6,  1917.) 

Principal  and  Subbtt  $=»39— Liabiutt  ot 
Sdretv  Company— Misbefbbsemtation. 
The  fact  that  a  surety  company,  executing 
a  bond  to  purchaser  of  uncompleted  building  to 
secure  completion  by  the  seller,  was  uninformed 
that  stated  consideratiqa  was  to  be  jpartly  in 
money  and  partly  in  other  property,  did  not  re- 
lease it  from  liability,  where  company  retained 
no  interest  in  purchase  price,  and  no  prejudice 
resulted,  and  the  contract  being  made  upon  the 
credit  of  the  seller,  and  not  upon  the  credit  of 
the  contract  between  seller  and  buyer. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §f  82-85.] 

Department  2.  Ai^teal  from  Superior 
Court,  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  J.  E.  Osborne  and  wife  against 
the  Chicago  Bonding  &  Surety  Ompany. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

William  E.  Froude  and  Higgins  &  Hughes, 
both  of  Seattle,  for  appellant  Robert  F. 
Booth  and  Peters  &  Powell,  both  of  Seattle 
(Hyman  Zettler,  of  Seattle,  of  counsel),  for 
respondents. 

MOUNT,  J.  This  action  was  brought  to 
recover  upon  a  surety  bond.  The  plaintlfia 
had  Judgment  below,  and  the  defendant  bond- 
ing company  has  appealed. 

The  facts  are  substantially  as  follows: 
In  September  of  1914,  Robert  Knlpe  agreed 
to  sell  two  lots  in  Seattle  to  the  respondent 
Mr.  Osborne  for  the  sum  of  ^40,000.  An 
apartment  house  was  being  constructed  upon 
one  of  these  lots.  The  bouse  was  not  com- 
pleted, and  Mr.  Knipe  agreed  that  he  would 
finish  the  building,  and  furnish  a  surety  bond 
for  the  completion  of  the  house  according  to 
the  plans  and  specifications.  The  contract 
between  Mr.  Knipe  and  Mr.  Osborne  provided 
that  the  $40,000  should  be  paid,  $5,000  in 
cash,  $5,000  by  second  mortgage  upon  the 
property,  the  assumption  by  Mr.  Osborne  of 
a  first  mortgage  for  $15,000,  and  the  bal- 
ance by  a  deed  to  certain  described  real  es- 
tate. When  Mr.  Knipe  applied  to  the  appel- 
lant bonding  comirany  for  a  bond,  he  stated 
that  the  consideration  was  $40,000.  No  state- 
ment appears  to  have  been  made  as  to  bow 
the  money  was  to  be  paid.  The  surety  bond 
was  prepared  by  Mr.  Osborne's  attorney.  It 
was  for  $15,000.  The  condition  of  the  bond, 
as  stated  therein,  was  as  follows: 

"The  condition  of  this  obligation  is  such  that 
whereas  the  said  J.  E.  Osborne  and  Edith  May 
Osborne,  his  wife,  have  purchased  from  the  said 


Robert  T.  Knipe  for  the  snin  of  forty  duwaaad 
dollars  ($40,000.00),  that  certain  property  ia  the 
city  of  Seattle  more  particularly  deacrib«d  as 
lot  eight  (8),  block  thirteen  (13),  Law's  addition 
to  the  city  of  Seattle,  together  with  the  bailding 
now  being  erected  thereon,  and,  whereai,  the 
said  Robert  T.  Knipe  is  constrocting  said  build- 
ing upon  said  property  and  whereas  said  boild- 
ing  is  not  as  yet  fully  completed  and  whereas, 
said  Robert  T.  Knipe  has  agreed  to  fully  com- 
plete said  building  according  to  the  original  sped- 
ncations  and  has  agreed  to  pay  and  discbarKe  all 
bills  for  labor  and  material  which  have  been 
incurred,  or  which  shall  be  incurred  against  said 
property  on  said  building  and  to  complete  the 
same  free  and  clear  of  all  liens  of  every  kind 
and  nature  and  whereas,  said  Robert  T.  Knipe 
has  further  agreed  to  complete  said  building  by 
the  first  day  of  November,  1914:  Now,  there- 
fore, if  the  said  Robert  T.  Knipe  shall  well  and 
truly  save  and  hold  harmless  the  said  J.  E.  Os- 
borne and  Edith  May  Osborne,  his  wife,  from 
any  and  all  claims  and  liens  against  said  prem- 
ises above  described  by  the  reason  of  the  con- 
struction of  said  building  upon  the  property. 
•  •  •  then    this    obligation  to  be  void.  »  •  • " 

Thereafter,  the  building  was  completed,  but 
Mr.  Knipe  failed  to  pay  certain  laborers  and 
materialmen.  Liens  were  filed  against  the 
building,  and  Mr.  Osborne  waa  required  to 
pay  the  same,  to  the  amount  of  $8,000.  This 
action  waa  brought  upon  the  bond  for  that 
sum. 

No  question  is  made  by  the  appellant  about 
the  amount  of  the  liens  which  the  respond- 
ents were  compelled  to  pay.  The  sole  conten- 
tion of  the  appellant  is  that  the  surety  is 
not  liable  because  the  bond  recites  that  the 
consideration  for  the  purchase  of  the  proper- 
ty was  $40,(X)0,  when,  in  fact,  the  purchase 
price  of  the  property  was  not  $40,000  In  cash, 
but  that  this  sum  was  to  be  paid,  partly  in 
cash,  partly  by  mortgage,  and  partly  by  oth- 
er property.  It  Is  strenuously  argued  by  the 
appellant  that  the  consideration  passing  from 
Mr.  Osborne  to  Mr.  Knipe  was  not  a  casn 
consideration,  as  represented  to  the  surety, 
but  was  a  property  consideration,  and,  be- 
cause the  method  of  payment  was  not  stated 
to  the  surety,  the  surety  was.  In  effect,  de- 
frauded and  led  to  enter  into  a  contract 
which.  If  the  facts  had  been  stated,  It  might 
have  refused. 

The  appellant  relies  upon  the  case  of  At- 
lantic Trust  &  Deposit  Co.  v.  Union  Trust 
&  Title  Corporation,  110  Va.  286,  67  S.  E. 
182,  135  Am.  St  Rep.  937.  In  that  case,  a 
bond,  much  the  same  as  in  this  case,  was 
given  to  complete  the  performance  of  a 
building  contract.  In  that  case,  it  was  rep- 
resented that  a  loan  of  $70,000,  bearing  in- 
terest at  6  pet  c^tt.,  was  made  for  the  pui^ 
pose  of  completing  the  building,  when,  in 
fact,  the  loan  was  for  $60,600,  and  was  at 
8  per  cent  It  waa  held  in  that  case  that 
the  surety  company  waa  not  liable  becanse 
the  contract  waa  not  properly  represented  to 
the  surety  company,  and  that  the  representa- 
tion that  the  loan  was  for  $70,0(X)  was,  In 
substance,  a  fraud  upon  the  saretf  company. 
In  that  case,  the  borrowed  money  waa  for  the 
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r»«»»i>o8e  of  completing  the  building,  and,  of 
«"ovi.r-ae,  the  surety  company  had  a  right  to 
loolt   to  the  whole  of  that  fund  to  complete 
tbe    building  for  Us  benefit.    In  the  ea^  we 
ax"^     now   considering,  the   transaction  was 
ftilly  completed.    The  surety  company  did  not 
•T^^s^rre   any  right  to  any   of  the  purchase 
money  whl^  was  being  paid  by  Mr.  Osborne 
ix>    ;^lr.  Knlpe,  and  whether  the  payment  was 
lr»    cash  or  property  was  of  no  Interest  to  the 
surety  company.    The  bond  recites  that  the 
cr»rmsideration  was  $40,000.     Mr.  Knlpe  and 
■tli^  res{x>ndent  Mr.  Osborne  had  agreed  upon 
tliat  consideration.     The  payment  was  not 
to    be  In  cash,  but  it  was  to  be  partly  cash, 
paTtly  by  a  mortgage  upon  the  property,  and 
ttke  balance  by  a  transfer  of  real  estate.    We 
a.T-e  at  a  loss  to  understand  in  what  way  the 
surety    company  had   any   interest   In   the 
ntietbod  of  payment,  because  no  Hen  was  re- 
served by  the  surety  company  against  the 
I>urcbase  price.    The  purchase  price  was  to 
t>e  paid  by  Mr.  Osborne  to  Mr.  Knlpe,  &nd 
was  paid,  and  the  transaction  closed  at  the 
time  the  bond  was  delivered  to  Mr.  Osborne. 
Tbere  Is  no  showing  that  Mr.  Osborne  was 
reqnlred  to  account,  in  any  way,  to  the  sure- 
ty company  for  any  of  the  payments  which 
lie   was  reqnlred  to  make.    It  Is,  no  doubt, 
tme  that  the  surety  company  may  have  In- 
ferred, from  the  statements  that  the  con- 
sideration was  $40,000,  that  this  money  was 
to  be  paid  in  cash.    The  agent  of  the  surety 
company  apparently  did  not  inquire  wheth- 
er it  was  to  be  paid  in  cash  at  once,  or  by 
installments,  or  by  other  means,  and  the  rea- 
son Is  obvious.     It  was  a  matter  of  total 
Indifference  to  the  surety  company  In  what 
way    the  $40,000  was   paid,   because  it  re- 
tained no  lien  thereon,  but  trusted  entirely 
to  the  credit  of  Mr.  Knlpe  for  the  fulfillment 
of  the  conditions  of  the  bond.    The  surety 
company  in  this  case  was  a  paid  surety.    The 
record  does  not  show  that  any  damage  has 
accrued  to  the  Indemnity  company  by  reason 
of  the  method  in  which  the  $40,000  was  paid. 
In  the  case  of  Black  Masonry  &  Contracting 
Co.  V.  National   Surety  Co.,  61  Wash.  471, 
at  page  477,  112  Pac.  517,  at  page  519,  we 
said: 

"The  general  rule  Is,  if  the  building  owner  ad- 
vances to  the  builder  more  than  he  is  entitled 
to  under  the  contract,  the  surety  will  be  releas- 
ed. The  rale  rests  upon  two  reasons.  The  one 
is  that  such  advance  deprives  the  surety  of 
the  security  which  the  owner  or  principal  eon- 
tractor  has  agreed  to  hold  for  his  benefit,  and 
the  loss  of  the  inducement  which  otherwise 
would  have  operated  on  the  contractor's  mind  to 
induce  him  to  finish  the  work  in  accordance  with 
the  terms  of  his  obligation." 

Again,  on  page  470  of  61  Wash.,  on  page 
519  of  112  Pac,  we  said: 

"In  all  tfie  cases  decided  by  this  court,  and 
by  all  other  courts  holding  that  payment  by  the 
owner  would  not  discharge  the  principal,  the 
facts  have  been  such  that  no  prejudice  resulted 
by  reason  of  such  payments  to  the  surety." 


Tbere  is  no  claim  that  Mr.  Osborne  ad- 
vanced to  Mr.  Knlpe  more  or  less  than  he 
"was  required,  under  his  contract  He  was 
obligated  to  i)ey  the  full  amount  to  Mr.  Knlpe. 
The  surety  company,  as  above  stated,  retain- 
ed no  Interest  therein.  It  follows,  of  course, 
that  no  prejudice  resulted  to  the  appellant 
by  reason  of  the  fact  that  the  purchase  price 
of  the  lot  and  the  apartment  house  was  x>ald 
to  Mr.  Knlpe  in  money,  or  other  property. 

Upon  the  facts  in  the  case,  we  are  satis- 
fied that  the  surety  company  issued  this  bond 
for  the  completion  of  the  building  upon  the 
credit  of  Mr.  Knlpe  alone,  and  not  upon  the 
faith  or  credit  of  the  contract  which  he  had 
with  the  respondents  Osborne ;  and,  for  that 
reason,  appellant  should  respond  upon  the 
bond. 

The  judgment  appealed  from  Is  therefore 
affirmed. 

ELLIS,  O.  J.,  and  FULLERTON,  PARKER, 
and  HOLCOMB,  JJ.,  concur. 


HICKS  v.  BAUMGARTNER  et  nx. 
(No.  13892.) 

(Supreme  Court  of  Washington.     April  SO, 
1917.) 

1.  Appeal  add  Ehiiob  ®=»1058(1)— Scope  ot 
Review— Habmless  Error. 

Error,  if  any,  in  excluding  testimony  of  a 
witness  who  experimented  with  an  automobile 
that  it  made  a  great  noise  when  operated,  was 
harmless,  where  the  same  witness  and  another 
testified  that  the  car  conld  be  heard  for  at  least 
a  block  and  a  half. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  4195,  4200.] 

2.  Husband  and  Wife  9=3235(4>— Vkboict— 
Sufficiency. 

Where  the  verdict  found  for  the  plaintiff 
against  "M.  B.  et  ux.,"  it  was  sufficient  to  sus- 
tain a  judgment  against  the  defendant  husband 
and  the  community  of  the  husband  and  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  852,  982.] 

3.  Jttdoment  $s>256(l)  —  Confobmitt  with 
Vehdiot. 

Where  the  verdict  warranted  judgment 
against  the  husband  and  the  community,  a  judg- 
ment "against  the  defendants  and  each  of  then?' 
was  too  broad,  since  it  could  be  construed  as  be- 
ing against  the  wife  individually. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  i§  446,  454.] 

Department  1.  Appeal  from  Superior 
Ck>urt,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  Maty  A.  Hicks  against  Matt 
Baumgartner  and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Remanded,  with 
directions  to  modify. 

John  M.  Gleeson  and  A.  G.  Oray,  both  of 
Spokane,  for  appellants.  McCarthy  &  Edge 
and  W.  G.  Boland,  both  of  Spokane,  for 
respondent 

CHADWIOK,  J.  Plaintiff  was  struck  by 
an    antomoblle  driven   by   defendant   Matt 
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Baumgartner.  She  broogM  this  action  to 
recover  damages.  The  wife  of  Matt  Baum- 
gartner  was  made  a  party  to  the  suit.  To 
the  allegations  of  negligence,  defendants 
raised  the  general  Issue  and  pleaded  further 
the  defense  of  contributory  negligence.  From 
a  verdict  and  Judgment,  defendants  have  ap- 
pealed. Plalntier  testified  that  she  did  not 
hear  the  automobile  at  or  before  the  time 
she  was  struck.  The  court  refused  to  permit 
the  defendants  to  show,  by  a  witness  who 
had  experimented  with  the  machine,  that  it 
made  a  great  noise  when  operated;  the  pur- 
pose being  to  show  that  It  was  unlikely  that 
plaintiff  did  not  hear  the  machine,  or  that, 
in  the  exercise  of  ordinary  care,  she  should 
have  heard  It,  and  was  therefore  guilty  of 
contributory  negligence. 

[1]  It  Is  true  that  the  court  sustained  ob- 
jection to  a  question  general  In  Its  terms 
and  not  sufficient  In  form  to  Indicate  a  simi- 
larity of  physical  conditions;  but,  waiving 
the  suggestion  that  the  allowance  or  disal- 
lowance of  such  testimony  Is  a  matter  go  en- 
tirely within  the  discretion  of  a  trial  Judge 
that  appellate  courts  will  rarely  question 
his  rulings,  we  think  defendants  were  not  prej- 
udiced, for  Immediately  after  the  court  had 
sustained  the  objection  upon  a  proper  ques- 
tion, objections  were  ovierruled,  and  the  wit- 
ness answered: 

"Well,  you  could  hear  the  car,  and  you  could 
hear  that  particular  car  for  at  least  a  block  and 
a  half  ." 

Another  witness  testified  to  the  same  effect 
The  next  objection  is  to  the  form  of  the 
verdict  and  judgment.    The  jury  retnrned  a 
verdict  in  form  as  follows: 

"We,  the  jury  in  the  case  of  Mary  A.  Hicks, 
Plaintiff,  v.  Matt  Bnnmgartncr  et  ux.,  Defend- 
ants, find  for  the  i)lnintiff  and  assess  her  damages 
at  the  sum  of  $500.00  five  hundred  dollars.  Spo- 
kane, Washington,  March  31,  1916.  Alex  M. 
Hogg,  Foreman." 

The  judgment  on  the  verdict  Is: 
"The  above-entitled  cause  came  on  for  trial 
before  the  court  and  a  jury  regularly  impaneled 
and  sworn  to  try  said  cause,  and  the  parties 
having  produced  their  proof,  and  said  cause  hav- 
ing been  regularly  submitted  to  the  jury,  and 
the  verdict  having  l)cen  returned  in  favor  of  the 
plaintiff,  and  motion  for  new  trial  having  been 
denied:  Now,  therefore,  it  is  ordered  and  ad- 
judged, that  the  plaintiff  have  judgment  against 
the  defendants  and  each  of  them  for  the  sum  of 
five  hundred  ($500.00)  dollars,  together  with 
'  plaintiff's  costs  and  disbursements  of  this  suit 

taxed  at  $ .     Done  in  open  court  this  8th 

day  of  AprU,  1916." 

[2]  It  Is  contended  that  this  verdict  will 
not  support  a  Judgment;  that  the  Judgment 
Is  not  sufficient  In  form  to  sustain  an  execu- 
tion against  the  separate  proi)erty  of  the  de- 
fendant wife. 

A£  to  the  saffldency  of  the  verdict  to  sus- 
tain a  judgment  agtilnst  Mamie  F.  Baum- 
gartner  as  a  member  of  the  community,  we 
think  there  can  be  no  doubt  Unless  an  In- 
tent to  discharge  one  of  several  defendants 
is  manifest  we  will  presume  that  the  jury 


Intended  to  find  against  all  of  tbe  record 
defendants.  No  sudi  Intent  is  apparent 
The  abbrevlatloo  "et  ux.,"  as  well  as  the 
name  of  Matt  Baumgartner,  may  be  reject«4 
as  surplusage,  and  we  still  have  a  verdict 
which  will  sustain  a  judgment  against  de- 
fendant Matt  Baumgartner  and  the  com- 
munity. We  do  not  understand  that  it  is 
necessary  to  employ  the  names  of  parties 
litigant  in  a  verdict  unless  from  the  natnre 
of  the  case  a  several  verdict  may  be  returned, 
and  thU,  the  record  shows,  the  jury  was  not 
invited  to  do  either  by  the  Instructions  of 
the  court  or  by  request  of  counsel. 

[3]  "The  judgment  Is  broad  enon^  In  Us 
terms  to  be  construed  as  a  personal  judg- 
ment^' against  Mamie  Baumgartner.  "In 
this  it  is  erroneous."  Continuing  to  use  the 
words  of  Godefroy  v.  Hupp,  160  Pac  1050: 
"This,  however,  does  not  necessitate  a  re- 
versal of  the  judgment"  We  will  direct  that 
it  be  so  modified  as  to  run  against  the 
property  of  defendant  Matt  Baumgartner, 
and  the  ommunlty  consisting  of  Matt  Baum- 
gartner and  Mamie  F.  Baumgartner. 

Remanded,  with  directions  to  modify  the 
Judgment  accordingly. 

ELLIS,  a  J.,  and  MORRIS,  M.41N,  and 
WEBSTER,  JJ.,  concur. 


J.  M.  OOLMAN  CO.  v.  CDMMINGS  et  aL 

(No.  13686.) 

(Supreme  Court  ot  Washington.    May  7,  1917.) 

MoBTOAOES  «=3l76  —  Vauajvk  to  Bcoobi>- 

NOTICB. 

Where  a  mortgage  was  not  recorded  for  sev- 
eral days,  and  in  the  meantime  defendants  pur- 
chased the  mortgaged  land  and  recorded  their 
deed,  their  deed  was  subject  to  the  mortgage  if 
tliey  Imew  or  should  have  Imown  thereof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  42S.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  John  S.  Jurey,  Judge. 

Action  by  the  J.  M.  Colman  Company 
against  Thomas  H.  Cummlngs  and  Margaret 
A.  Cummlngs,  his  wife,  and  others.  From  a 
decree  for  plaintiff,  the  defendants  Onm- 
mlngs  appeaL    Affirmed. 

OUv»  Hulbadi,  of  Seattle,  for  appellants, 
W.  H.  Beatty  and  R.  E.  Thompson,  Jr.,  both 
of  Seattle,  for  respondent 

MOUNT,  J.  Action  to  foreclose  a  real 
estate  mortgage.  On  a  trial  of  tbe  case,  the 
decree  prayed  for  in  the  complaint  was  en- 
tered. Tbe  defendants  Cummlngs  and  wife 
have  appealed. 

The  only  question  x>re8ented  in  the  case  is 
one  oC  fact  and  that  Is,  whether  Cummlngs 
and  wife,  at  the  time  they  purchased  the 
mortgaged  property,  knew  of  the  mortgage  or 
had  sufllcient  notice  to  put  them  upon  inquiry, 
After  hearing  all  the  evidence,  the  trial 
court  found  that  the  appellants  did  have  no- 
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rice  of  sufficient  facts  to  put  them  npon  tn- 
iiulry  concerning  the  mortgage. 

It  appears  that,  In  1909,  B.  Rosenthal  gave 
to  tlie  respondent  a  mortgage  on  lots  20  and 
21,  block  5,  Sea  View  Park,  West  Seattle,  to 
soc-ure    a  promissory  note  for  $900.    There- 
after,  in  the  year  1912,  Mr.  and  Mrs.  Com- 
oilngs  desired  to  purchase  one  of  these  lots, 
and    requested  the  respondent  to  execute  a 
release  of  the  mortgage  upon  that  lot.    The 
respondent  agreed  to  do  so,  and  did  execute 
a  release  of  one  of  the  lots.    It  api>ears  that 
the  lot  released  was  not  the  one  Mr.  and  Mrs. 
Cummlngs  desired  to  purchase.     TAereupon, 
at  tlie   request  of  Mrs.  Cummlngs  and  Mr. 
Rosenthal,  the  respondent  executed  a  release 
of   both  lots,  and  took  a  mortgage  back  on 
lot  20,   for  the  total  amount  due  from  Mr. 
Rosenthal,  namely,  $620.    This  latter  mort- 
gage .was  not  recorded  for  several  daya    In 
the  meantime  Mr.  and  Mrs.  Cummlngs  pur- 
chased both  lots  from  Mr.  Rosen  tbal  and  re- 
corded their  deed.    Afterwards  the  mortgage 
was  recorded.    The  evidence  Is  In  dispute  as 
to  whether  Mr.  and  Mrs.  Cummlngs  knew  of 
the  subsequent  mortgage  at  the  time  they 
purchased  both  lots.     After  reading  all  the 
evidence  in  the  case,  we  are  satisfied  that 
the  preponderance  Is  in  favor  of  the  respond- 
ent to  the  effect  that  Mr.  and  Mrs.  Cummlngs 
either  knew  of  the  second  mortgage  or  should 
have  linown  of  It.    Their  deed,  therefore,  was 
subject  to  the  mortgage. 
The  judgment  Is  therefore  affirmed. 

ELUS,  C.  J.,  and  PARKER  and  pOL- 
COMB,  JJ.,  concur. 


LIONS  et  ux.  v.  INGLE  et  ai     (No.  13115.) 
(Supreme  Court  of  Washington.    May  1,  1917.) 

Watebs  and  Wateb  Courses  €=>188  —  Pbi- 

VATB  Ditch. 
One  who  for  20  years  usee  water  from  a 
private  ditch  on  his  neighlrar's  land,  and  annual- 
ly cleans  and  repairs  the  ditch,  is,  where  the  acts 
and  declarations  of  the  neighbor  recognize  his 
right  to  some  proportion  of  water,  entitled  as 
of  right  to  a  proportion  thereof. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  g§  150,  151.] 

En  Bana  Appeal  from  Superior  (Tourt, 
Lincoln  County;    Joseph  Sessions,  Judge. 

On  petition  for  rehearing.  Former  order 
modified,  and  cause  remanded,  with  Instruc- 
tions. 

For  former  opinion,  see  91  Wash.  179,  157 
Pac.  460. 

H.  N.  Martin  and  Merritt,  Jesseph  &  Mer- 
rltt,  all  of  Davenport,  for  appellants.  W.  B. 
Southard,  of  Wilson  Creek,  for  respondents. 

FULLERTON,  J.  This  cause  is  before  us 
on  the  grant  of  a  rehearing  upon  the  depart- 
mental decision  reported  In  91  Wash.  179, 
157  Pac.  480,  wherein  the  decree  of  the  su- 
perior court  quieting  title  in  respondents  to 


a  certain  ditch  and  water  right  on  appel- 
lants' land  was  reversed.  The  evidence  as 
given  by  the  parties  to  the  action  was  flatly 
contradictory  and  far  from  satisfactory  and 
convincing  on  any  theory ;  but,  as  the  effect 
of  our  former  decision  was  to  deprive  the  re- 
spondents of  the  use  of  water  which  they 
had  enjoyed  for  over  20  years,  the  cause  was 
assigned  for  a  second  argument  before  the 
court  sitting  en  banc. 

A  brief  summary  of  the  facts  in  the  case 
Is  here  given  In  order  to  make  clear  the  sit- 
uation of  the  parties.  In  the  year  1889,  .Les- 
ter Popple,  the  father  of  the  appellants  Mrs. 
Ingle  and  Mrs.  Jenks,  settled  upon  certain 
land  in  Lincoln  county  through  which  ran  a 
stream  known  as  Crab  creek.  Within  the 
confines  of  Popple's  land,  this  creek  branch- 
ed Into  three  channels,  afterwards  reuniting 
again  In  one  main  channel.  From  the  south 
channel  Popple  led  a  ditch  to  a  large  pond  or 
pool,  which  was  thus  kept  supplied  with  wa- 
ter for  his  stock  and  from  which  he  occa- 
sionally took  water  for  Irrigating  small 
tracts.  In  1891,  respondents  acquired  land 
west  of  Popple's,  a  portion  of  which  they  Ir- 
rigated for  a  couple  of  years  from  what  ap- 
pears to  have  been  overflow  waters  escaping 
from  Crab  creek  during  periods  of  high 
stage  and  reaching  their  land  by  means  at 
natural  depressions  in  the  soU.  In  the  lat- 
ter part  of  1892,  respondent  B.  J.  Lyons  en- 
tered Into  an  agreement  with  Popple,  where- 
by the  former  was  allowed  to  tap  the  pond 
on  Popple's  farm  and  lead  water  therefrom 
by  a  ditch  to  a  7-acre  orchard  tract  belong- 
ing to  Popple,  and  from  there  on  down  to  re- 
spondents' land,  where  the  water  could  be 
used  for  irrigating  some  30  acres.  It  does 
not  appear  whether  this  was  originally  a 
mere  permissive  use  of  a  ditch  and  water 
right  or  the  grant  of  an  easement.  This 
ditch  was  constructed  by  Lyons  and  used  by 
him  and  Popple  jointly  for  about  11  years. 
In  the  year  1904,  it  was  necessary  to  shift  a 
part  of  the  ditch  farther  north  by  reason  of 
the  location  of  a  public  road  through  Pop- 
ple's land,  wlilch  location  partially  covered 
the  existing  ditch.  The  necessary  work  of 
reconstructing  the  ditch  was  done  by  Popple. 
The  Joint  user  of  the  ditch  by  Lyons  and 
Popple  continued  thereafter  without  any  fric- 
tion until  the  latter's  death  in  July,  1913. 
For  a  period  of  20  years  Lyons  had  looked 
after  the  cleaning  and  repair  of  this  ditch, 
employing  thereon  annually  the  labor  of  two 
men  usually  from  two  to  five  daya  He  had 
also  on  occasions  cleaned  the  ditch  construct- 
ed by  Popple,  which  tapped  the  waters  of 
Crab  creek.  The  waters  of  this  creek  at  the 
place  of  intake  were  2%  feet  In  depth.  The 
ditch  built  by  Lyons  and  afterwards  par- 
tially relocated  by  Popple  was  some  30  inches 
In  width,  with  a  usual  depth  of  1  foot  of  wa- 
ter running  at  the  rate  of  2  feet  per  second 
of  time.    This  amount  of  water  was  subject. 
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bowever,  to  fluctuations  due  to  the  stage  of 
Water  In  the  Crab  creek  source  of  supply. 
The  ordinary  volume  of  water  carried  in  the 
ditch  was  practically  ali  necessary  for  the 
Irrigation  of  respondents'  30  acres  and  appel- 
lants' 7  acres.  In  the  year  1915,  the  appel- 
lants, as  the  successors  of  P(H)ple,  denied 
Lyons  any  greater  water  right  than  the  use 
of  such  surplus  as  might  remain  after  they 
had  distributed  what  water  they  needed  up- 
on their  land.  At  the  same  time,  the  appel- 
lants were  proposing  to  take  water  from  the 
ditch  for  the  purpose  of  irrigating  25  acres 
that  had  not  theretofore  been  irrigated.  As 
this  would  practically  deprive  the  respond- 
ents of  water,  they  brought  suit  to  quiet  title 
to  the  ditch  and  water  right  and  to  restrain 
interference  therewith.  The  action  Included 
not  only  the  ditch  as  constructed  by  Lyons 
and  reconstructed  by  Popple,  but  also  the 
Popple  ditch  between  the  creek  and  the  pond. 

The  evidence  introduced  at  the  trial  to  es- 
tablish the  rights  of  the  parties,  we  may  re- 
peat, is  most  unsatisfactory,  although  it  is 
possible  that  nothing  more  definite  can  be 
produced.  A  more  careful  perusal  of  it  has 
convinced  us,  however,  that  we  were  In  error 
in  our  former  opinion  in  holding  that  the  re- 
spondents' right  to  the  use  of  water  from 
the  ditch  was  merely  permissive.  We  tblnk 
the  evidence  Justifies  the  conclusion  that 
Popple,  hot  only  by  his  acts  but  by  his  decla- 
rations, recognized  a  right  in  the  respondents 
to  some  proportion  of  the  water,  and  that 
this,  together  with  the  long-continued  use  of 
the  water  by  the  respondents.  Justified  the 
trial  court  in  finding  that  they  were  entitled 
as  of  right  to  a  proportion  thereof. 

But  we  think  the  court  was  in  error  in 
dividing  the  water  on  the  basis  of  ^/jt  to 
the  appellants  and  »»/s7  to  the  respondents. 
There  is  evidence  that  Popple  at  times  Irri- 
gated a  larger  tract  of  land  than  the  7-acre 
tract,  not  only  from  what  may  be  called  the 
Joint  ditch,  but  from  the  ditch  leading  from 
the  source  of  supply  to  the  pond  mentioned ; 
and  this  without  dispute  as  to  bis  right  by 
the  respondents.  Indeed,  it  seems  to  us  that 
this  area  equals,  if  it  does  not  exceed,  the 
area  irrigated  by  the  respondents.  While 
Popple's  use  of  the  water  for  the  larger  area 
was  intermittent  and  may  not  have  seriously 
interfered  with  the  quantity  of  water  require 
ed  by  the  respondents,  it  tends  to  refute  the 
finding  of  the  trial  court  that  the  respond- 
ents had  acquired  the  right  to  so  large  a  pro- 
portion of  the  water.  It  must  be  remember- 
ed that  Popple  was  the  original  appropriator 
of  the  water,  that  his  land  supports  the 
ditches  in  which  the  water  is  carried,  and 
that  there  Is  on  his  land  a  much  larger  area 
capable  of  irrigation  than  the  seven  acres  he 
planted  to  an  orchard.  In  view  of  these 
facts,  we  think  It  not  reasonable  to  suppose 
that  he  Intended  to  surrender  all  of  bis  ac- 
quired rights  save  such  as  might  be  suffi- 
cient to  irrigate  the  7-acre  orchard  tract. 


For  want  of  a  more  definite  basis  for  a  di- 
vision, therefore,  we  believe  it  would  be  more 
in  consonance  with  the  rights  of  parties  and 
with  the  equities  of  the  case  to  divide  the 
water  equally  between  them,  than  to  award 
the  whole  to  one  of  the  parties,  or  to  divide 
it  on  the  basis  of  division  employed  by  the 
trial  court. 

Our  former  order  vriU  be  modified,  and  the 
cause  remanded  to  the  trial  court,  with  in- 
struction  to  award  to  each  of  the  parties  an 
equal  division  of  the  water,  with  such  right 
to  maintain  the  ditches  as  may  be  necessary 
to  Insure  the  permanence  of  the  water  sup- 
ply. 

ELLIS,  C.  J.,  and  PARKER,  MOUXT. 
MAIN,  WEBSTER,  OHADWICK,  MORRIS, 
and  HOLCOMB,  JJ.,  concur. 


GEISSLER  et  aL  V.  OEISSLER  et  ux. 
(No.  13897.) 

(Supreme  Ck>art  of  Washington.    May  5,  1917.> 

1.  Husband  and  Wifs  «=>270(2)  —  Aotionk 

FOB  TOBTS— PaBTIKS. 

In  an  action  for  injuries  from  an  assault 
committed  by  a  husband  in  taking  posses.sion  of 
an  automobile,  the  community  property  of  the 
husband  and  wife,  the  wife  was  prot>erly  joined 
as  a  party,  as  the  act  was  for  the  benefit  of  the 
community  and  created  a  community  liability. 

[Ed.  Note— For  other  cases,  see  Husband  and 

ife,  Cent.  Dig.  U  969,  970,  974.] 

2.  AssAntT  AND  Battert  «=»43(2)— Inbtruc- 

TIONB — INDBFINITENESS. 

Defendant  attempted  to  prevent  plaintiff 
from*  taking  passession  of  an  automobile  which 
be  had  sold  conditionally  to  plaintiff's  husband 
and  was  monnting  to  the  front  seat  when  de- 
fendant put  her  aside  with  more  or  less  force-, 
taking  the  front  seat  himself.  She  immedittelr 
climbed  to  the  rear  seat,  ronained  in  tfae  auto- 
mobile while  defendant  was  driving  to  his  ga- 
rage, storming  at  him  and  working  herself  into 
a  state  of  high  excitement,  and  refused  to  leave 
the  car  after  reaching  the  garage,  but  sat  tberr 
in  tbe  cold,  wrapping  herseU  in  a  damp  lap  robe. 
Held,  that  in  an  action  for  injuries  an  instruc- 
tion that  it  was  the  duty  of  plaintiff,  knowing 
that  she  was  pregnant,  to  avoid  where  possible 
any  altercation  or  excitement,  or  to  volnntarily 
engage  in  any  altercation  or  excitement,  that 
might  tend  to  injure  her  health  while  in  such 
critical  condition,  though  correct  as  a  general 
statement,  was  too  indefinite  to  be  of  value  when 
applied  to  the  facts,  as  it  did  not  sufficiently 
define  the  acts  for  which  defendants  were  or 
were  not  liable. 

[Bd.  Note. — For  other  rases,  soe  Assault  and 
Battery,  (3ent.  IMg.  §{  57,  58,  62.] 

3.  Damages  4=s>62(2)— Pebsomai,  Injuuks  — 
Pboximate  Cause. 

While  defendant  was  liable  for  any  injuties 
necessarily  flowing  from  the  undne  force  em- 
ployed by  him,  he  was  not  liable  for  any  aggra- 
vation thereof  resulting  from  plaintiff's  volun- 
tary acts. 

[Ed.    Note. — For   other   cases,   see   Damages, 
Cent.  Dig.  18  12(^123.] 

4.  Davaqes  «=>185(1)  — •  EvniEircB  —  Smn- 

CIENCY. 

Evidence  held  to  show  that  defendant's  vio- 
lence towards  plaintiff  did  not  cause  injurieii 
justifying  a  verdict  of  $3,000,  reduced  by  the 
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-ri  a1  court  to  $2,000,  or  for  an)r  amoimt  in  ckccss 
>t    ^750.  , 

LKd.   Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  a  503,  505,  508.] 

IDepartment  2.    Appeal  from  Superior  Court, 
i:>e'<evl8  Oounty;  A.  E.  Rice,  Judge. 

.Action  by  Mabel  Gelssler  and  buaband 
HS»inst  George  Gelssler  and  wife.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
rCeinanded,  with  instructions. 

X>efendants'  requested  Instruction  men- 
tioned In  tbe  opinion  was  as  follows: 

I  instruct  you  that  it  was  the  duty  of  tho  plain- 
tifT  Mabel  Geissler.  knowing  that  she  was  six 
months  pregnant  with  child,  to  avoid  where  pos- 
liiblo  any  altercation  or  excitement,  or  to  vol- 
xintarily  engnge  in  any  altercation  or  eicitement, 
that  might  tend  to  injure  her  health,  while  in 
such  critical  condition  of  health. 

O.  J.  Albers,  Herman  Allen,  and  W.  W. 
r^angborne,  all  of  Chehalls,  for  appellants. 
C.  A.  Stndebaker,  of  Chehalls,  for  respond- 
ents. 

FULLBRTON,  3.  This  is  an  action  for 
il  a  mages  for  personal  injuries  claimed  to 
have  been  Inflicted  upon  the  plaintiff  Mabel 
CSeissler  by  the  defendant  George  Gelssler, 
In  -which  recovery  is  sought  against  the  com- 
munity composed  of  George  and  Isabelle 
Geissler.  Howard  Geissler,  who,  as  the  hus- 
band of  Mabel  Geissler,  Joins  as  plaintiff.  Is 
tbe  son  of  the  defendants. 

Howard  Gelssler  was  In  possession  of  an 
automobile,  which  he  had  bought  from 
<>eorge  Gelssler  under  a  conditional  sales 
contract  which  by  its  terms  provided  that,  In 
case  of  default  In  payment  of  any  install- 
ment note  given  for  the  purchase  price,  "the 
vendor  shall  be  empowered  to  take  posses- 
sion •  •  •  with  or  without  process  of 
law,  as  vendor  may  elect."  The  purchaser 
being  In  default  for  the  payments  falling  due 
on  the  tenth  days  of  October  and  November, 
1915,  Cfeorge  Gelssler  on  November  11th 
called  at  the  public  garage  operated  by  How- 
ard and  demanded  payment.  Howard  Geiss- 
ler was  unable  to  make  payment,  but  claimed 
be  would  be  able  to  do  so  during  the  course 
of  the  day.  George  Geissler,  being  dissatis- 
fied with  such  assurance  and  assuming  that 
his  contract  gave  him  the  right  to  repossess 
himself  of  the  machine  without  resort  to  le- 
gal proceedings,  started  to  take  possession, 
cranking  the  machine  for  that  purpose.  Ma- 
bel Geissler,  who  was  present  In  tbe  garage 
where  she  acted  as  bookkeeper  for  her  hus- 
band, undertook  to  prevent  the  withdrawal 
of  the  car,  and  was  In  the  act  of  mounting  to 
tbe  front  seat  when  George  Geissler  put  her 
aside  with  more  or  less  force  In  order  to  take 
tbe  front  seat  himself.  She  Immediately 
climbed  to  the  rear  seat,  when  her  four  year 
old  daughter  was  handed  to  her,  and  she 
was  carried  to  the  home  of  George  Geissler, 
where  the  car  was  placed  in  his  private  gar- 
age. She  refused  to  vacate  tbe  car,  and  sat 
there  for  an  bonr  in  the  cold,  wrapping  her- 
self In  a  damp  lap  robe.   When  her  husband 


arrived  with  a  car  to  take  her  away  she  was 
in  a  fainting  cMidltlon,  and  he  bad  to  cany 
her  from  the  one  car  to  the  other.  She  re- 
vived on  the  way  to  Howard's  garage,  but 
was  in  a  hysterical  condition.  A  physician 
was  summoned,  who  gave  her  some  medicine 
to  quiet  her,  and  advised  that  she  be  taken  to 
her  home.  At  the  time  of  this  incident  Mrs. 
Gelssler  was  six  months  advanced  In  preg- 
nancy. In  taking  her  home  the  car  stuck  in 
the  mud  at  about  a  block  and  a  half  from 
her  mother's  home,  and  she  was  taken  into  a 
neighbor's  house  from  which,  within  a  short 
time,  she  was  assisted  to  walk  to  her  moth- 
er's. She  had  pains  In  her  back,  and  was 
fearful  of  a  miscarriage.  A  doctor  was  sum- 
moned, who  discovered  some  rythmical  ccm- 
tractlon  of  the  womb.  He  took  measures  to 
check  any  threatened  danger  of  miscarriage, 
and  ordered  her  to  her  bed  for  some  weeks' 
time.  No  complications  arose,  and,  at  the 
proper  period,  she  was  delivered  of  a  healthy 
child.  One  month  after  the  birth  of  the  child 
she  began  this  action  for  damages,  alleging 
that  tbe  force  used  by  George  Gelssler  In 
dragging  her  backward  from  the  car  had 
bruised  her  arms  and  shoulders,  sprained  her 
spine,  and  Injured  her  In  the  region  of  the 
abdomen  and  womb,  rendering  probable  tbe 
premature  birth  of  her  child;  that  she  had 
been  confined  to  her  room  for  two  months 
by  reason  of  defendant's  fault,  and  would  be 
further  confined  to  her  room  for  some  time; 
that  she  had  suffered  great  physical  pain  and 
mental  anguish,  and  would  continue  to  suffer 
in  like  manner  in  the  future;  and  asked  $200 
for  medical  attendance,  $200  for  household 
assistance,  and  $4,000  for  her  physical  and 
mental  suffering.  The  Jury  awarded  $3,000, 
which  was  reduced  by  the  trial  Judge  to  $2,- 
000,  and  Judgment  given  for  the  latter  sum. 
The  defendants  have  appealed. 

[1]  The  first  error  assigned  is  the  overrul- 
ing of  defendants'  demurrer  to  the  complaint 
on  the  ground  of  misjoinder  of  parties  In 
making  the  wife  of  George  Gelssler  a  defend- 
ant. There  Is  no  merit  in  this  assignment 
The  alleged  tort  may  have  been-  committed 
by  the  husband  alone,  but  it  was  done  In  tak- 
ing possession  of  community  property  and 
with  the  purpose  that  his  act  should  inure 
to  the  benefit  of  the  community.  TMs  creat- 
ed a  community  liability.  Milne  V.  Kane,  64 
Wash.  254,  116  Pac.  659,  36  L.  R.  A.  (N.  S.) 
88,  Ann.  Oas.  1913A,  318. 

[2]  Complaint  Is  also  made  of  the  Instme- 
tlons  given  by  the  court  and  of  the  refusal 
to  give  a  certain  requested  instruction. 
These  we  shall  not  notice  in  detail.  While 
the  instructions  given  were  somewhat  long 
and  complicated,  our  study  of  them  has  con- 
vinced us  that  they  contain  nothing  requir- 
ing a  reversal.  The  requested  Instruction, 
while  correct  as  a  general  statement,  was 
too  Indefinite  to  be  of  value  when  applied 
to  tbe  facts;  It  did  not  sufllciently  define  the 
acts  giving  rise  to  the  Injuries  complained 
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of  for  whlcb  the  appellants  were  or  wih«  not 
UaUe  to  respond  in  damages. 

[9, 4}  niere  was  sufficient  evidence  to  war- 
rant the  submission  of  the  case  to  tbe  Jury, 
but  we  are  clearly  of  the  opinion  it  did  not 
Jusblfy  the  amount  of  damages  awarded  by 
them.  We  think  the  size  of  the  verdict  in- 
dicates that  the  Jury  were  influoiced  by 
passioD  and  prejudice,  and  that  the  action 
of  the  trial  court  in  reducing  it  did  not  go 
far  enough.  Conceding  that  undue  force 
may  have  been  employed  by  George  Gelssler 
in  preventing  Mrs.  Oelssler's  entrance  into 
the  car,  he  would  be  liable  only  for  tbe  In- 
juries necessarily  flowing  from  such  violence, 
and  not  for  any  aggravation  thereof  result- 
ing from  the  voluntary  acts  of  Mrs.  Gelssler. 
The  evidence  on  the  part  of  appellants,  as 
api)ears  from  the  testimony  of  Mrs.  Gelssler 
and  her  mother  and  sister,  was  that  she  had 
one  foot  on  the  running  board  and  one  foot 
on  the  floor  of  the  car,  when  George  Gelssler 
seized  her  by  her  two  arms  between  elbow 
and  shoulder  and  Jwked  her  backward  so 
violently  that  she  would  have  fallen  If  her 
mother  had  not  caught  her.  George  Oelssler's 
testimony  was  that  she  had  one  foot  on  tbe 
floor  with  one  hand  on  the  door  and  one  on 
the  bow  of  the  seat;  that  he  removed  her 
hand  from  the  bow  and  brushed  by  her  Into 
the  front  seat;  that  Mrs.  Gelssler  did  not 
lose  her  balance.  In  this  connection  it  may 
be  observed  that  the  alleged  assault  did  not 
so  far  overcome  her  as  to  hinder  her  enter- 
ing into  the  rear  seat  as  quickly  as  he  enter- 
ed the  front  one,  and  that  her  mother  im- 
mediately passed  to  her  a  four  year  old 
child.  In  confirmation  of  the  appellants' 
testimony  as  to  the  manner  of  handling  her, 
she  further  testified  that  a  couple  of  days 
later  she  discovered  black  and  blue  marks 
on  her  arms  where  she  had  been  seized.  But 
no  complaint  of  pain  in  the  arms  was  made 
to  the  doctor  by  whom  she  was  examined  on 
the  day  of  the  trouble  for  any  possible  In- 
juries; her  complaint  at  that  time  being  as 
to  her  back  and  abdomen.  The  medical  tes- 
timony was  to  the  effect  that  it  was  usual 
for  a  woman  in  her  state  of  pregnancy  to 
have  pains  in  the  back,  and  th^t  they  were 
probably  due  to  her  condition  rather  than 
to  the  act  of  pulling  b^  out  of  the  car.  The 
examination  by  her  own  physician  discover- 
ed one  of  the  premonitory  symptoms  of  mla- 
cariiage  in  the  rythmical  contraction  of  her 
womb,  but  nothing  further.  The  medical  ex- 
perts, however,  testified  that  this  could  be 
Induced  by  anger  and  excitement.  The  evi- 
dence discloses  that  Mabel  Gelssler  is  a 
nervous,  hysterical  woman,  and  that  she  was 
In  a  state  of  extreme  auger  and  hysteria  due 
to  her  part  in  trying  to  prevent  her  father- 
in-law  from  taking  the  car.  She  knew  her 
condition  of  pregnancy  and  the  care  she 
should  take  of  herself ;  but  she  nevertheless 
attempted  forcibly  to  i>revent  the  removal  of 


tbe  ear,  and,  fUUng  In  that.  Indulged  In  vio- 
lent movement  to  enter  the  car  before  It 
could  get  under  way.  During  the  ride  she 
worked  herself  into  a  state  of  high  excite- 
ment, storming  at  her  father-in-law.  On  ar- 
rival at  his  garage  she  stubbornly  sat  in  the 
car  for  an  hour,  attempting  to  ward  off  tbe 
cold  l^  wrapping  herself  in  a  damp  lap 
robe.  In  the  light  of  the  evidmce,  tbe  in- 
juries she  sufTered  were  largely  due  to  her 
own  oondltioa  and  conduct,  for  whlcb  the 
appellants  were  not  responsible.  Her  fears 
of  miscarriage,  in  so  far  as  they  were  oc- 
casioned by  her  own  mtscondnct,  are  not  an 
element  of  damage,  and  her  actual  sufferings 
were  so  largely  the  result  of  her  own  negli- 
gent conduct  that  they  cannot  be  charged  aa 
a  natural  sequence  of  the  acts  of  appelant. 
The  doctor  summoned  to  attend  her  on  her 
removal  to  her  husband's  garage  testified 
that,  fn»n  his  observations,  she  could  not 
have  been  seriously  Injured.  The  doctors 
appointed  by  the  court  to  examine  her  prior 
to  the  trial,  six  months  and  a  half  after  the 
alleged  assault,  found  no  indication  of  the 
pains  she  claimed  to  be  eatterbag  at  that 
date. 

The  cause  is  remanded  to  the  trial  court, 
with  instructions  to  vacate  the  judgment  up- 
on the  return  of  the  remittitur  herein,  and 
if  within  30  days  thereafter  the  respondents 
shall,  in  writing,  remit  $1,250  from  the  judg- 
ment as  rendered  by  the  trial  court,  the 
court  shall  then  enter  judgmMit  against  the 
appellants  for  $700.  Otbenvise  it  shall  grant 
a  new  trial. 

ELLIS,  C.  J.,  and  PAICKEB  and  HOL- 
COMB,  JJ.,  concur. 


/      SCHOENHBIDEK  v.  TTIEXGEIi. 
(No.  13683.) 

(Supreme  Court  of  Washington.    May  2,  1917.) 

1.  Homestead    «=>57(3)— AcQuismow— Good 
Pa  ith— Statute. 

Evidence  that  plaintiff,  after  entry  of  judg- 
ment against  him,  made  a  homestead  entry  and 
bailt  a  small  house  on  land  previously  owned 
and  lived  there  with  his  daughter  a  small  por- 
tion of  the  time,  no  efforts  being  made  to  improve 
the  property,  held  insnfBcient  to  show  homestead 
occupation  in  good  faith  under  Kern.  Code  1915, 
P  552,  providing  that  premises  must  be  actually 
lutpndeid  and  used  as  a  home  for  the  claimant. 

[Rd.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {  85.] 

2.  Homestead  ©=»31  —  AcQTJisrnoN— Inibnt. 

Since  the  idea  of  a  home  is  the  basis  of  tiie 
homestead  act,  tbe  declarant's  honest  intention 
to  actually  occupy  premises  as  a  home  is  neces- 
sary. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  S  89.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C  Bell, 
Judge. 

Action    by    Franz    Schoenheider    against 
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Martha  Deiuke  Toengel.    Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Cooley,  Horan  &  MuMbiU,  of  Bverett,  for 
appellant.  B.  W.  Eleln,  of  Snohomish,  and 
Q.  A.  Kaune,  of  Everett,  for  re8p<Mident 

WEBSTER,  J.  Appellant  filed  a  declara- 
tlon  of  homeetead  on  a  tract  of  land  situat- 
ed In  Snohomish  county,  and  subsequently 
brought  this  action  to  quiet  his  title  thereto 
and  to  enjoin  respondent  from  levying  upon 
and  selling  the  land  under  execution.  A-ppd- 
lant,  who  was  a  widower,  claimed  to  be  the 
head  of  a  family  under  subdivisions  2  and  5 
of  secticm  653,  Rem.  Code,  alleging  that  he 
had  residing  with  him  on  the  premises  a  mi- 
nor son,  and  an  adult  daughter  who  was  un- 
able to  care  for  or  sui^mrt  herself.  Respond- 
ent denied  that  appellant  was  the  head  of  a 
family,  that  he  and  his  family  were  residing 
on  the  premises  at  the  time  the  declaration 
of  homestead  was  filed,  and  that  appellant 
intended  to  actually  occupy  the  land  as  a 
home.  The  canse  was  tried  upon  its  merits, 
resulting  in  a  Judgment  denying  the  relief 
prayed  and  dismissing  the  actioQ. 

[1]  The  salient  facts  are  these:  Respond- 
ent, with  bis  daughter  and  son,  resided  In  the 
dty  of  Snohomish  for  about  10  years  prior  to 
the  summer  of  1912,  at  which  time  be  dis- 
missed his  houselieeper,  stored  his  household 
goods,  and  sent  the  children  to  the  home  of 
their  married  sisters  who  resided  near  the 
dty  of  Chlcnga  Immediately  thereafter,  ap- 
pellant spent  most  of  his  time  In  California, 
visiting  in  Germany,  and  living  with  his 
daughters  in  the  East  On  July  9,  1914,  re- 
spondent recovered  a  Judgment  against  ap- 
pellant In  the  superior  court  for  Snohomish 
county.  In  August,  1914,  appellant  went  up- 
on tbte  premises  in  question,  consisting  of 
about  40  acres  of  raw,  unimproved  land  and 
built  a  small  house  or  shack  thereon.  The 
building  was  14  feet  wide,  28  feet  long,  and 
was  constructed  out  of  plain  boards,  was  not 
plastered,  and  had  but  one  outside  door. 
Upon  the  completion  of  the  bouse,  appellant 
took  a  few  articles  of  furniture  and  some 
household  goods  to  the  place,  and.  In  the  lat^ 
ter  part  of  August,  he  and  his  daughter  went 
to  live  upon  the  land  claiming  it  as  their 
home.  On  September  2,  1914,  he  filed  a  dec- 
laration of  homestead  in  the  office  of  the 
auditor  for  Snohomish  county.  At  the  time 
of  the  trial,  which  occurred  on  February  21, 
1916,  no  clearing  or  improving  of  any  kind 
had  been  done  on  the  land.  There  were  no 
outbuildings  on  t^e  place,  and  no  poultry, 
horses,  or  stock  of  any  kind  had  ever  been 
kept  <m  the  premises  by  appellant.  About 
the  first  of  December,  1914,  appellant  and 
his  daughter  went  East,  ostensibly  on  a  visit, 
and  remained  there  until  March,  1915.  In 
Hay,  1915,  they  again  went  East  and  did  not 
return  until  August,  1915.  On  October  22, 
1915,  this  action  was  commenced.  In  No- 
vonber,  1915,  they  again  left  for  the  East 


and  did  not  return  to  SoohomlBh  county  until 
January  30,  1916,  about  three  weeks  prior 
to  the  trial 

It  Is  undl^>ated  that,  during  the  time  ap- 
pellant and  his  daughter  were  in  SnohMnish 
county  after  the  declaration  of  homestead 
was  filed,  they  kept  trunks  and  wearing  ap- 
parel at  the  home  of  an  intimate  friend  who 
lived  in  the  dty  of  Snohomish.  During  th« 
whole  of  this  time  they  would  go  Into  the  dty 
on  Friday  or  Saturday  each  week  and  stay 
at  the  home  of  their  friend  over  Sunday,  uss-' 
ally  returning  to  the  country  on  Monday  or 
Tuesday,  thou^  sometimes  not  until  later 
in  the  we^.  While  visiting  at  the  home  of 
his  friend,  appellant  contributed  to  some 
extent  to  the  payment  of  the  household  ex- 
penses. The  minor  son  at  the  time  of  the 
trial  was  over  20  years  of  age  and  has  since 
attained  his  majority.  He  did  not  attend 
the  trial  and  had  not  been  in  the  state  of 
Washington  since  the  summer  <^  1912.  After 
finishing  the  grade  school  in  Snohomish,  he 
continued  his  studies  in  Portland  for  2  years. 
He  then  went  to  Milwaukee  and  attended 
college,  and  later  went  to  Chicago,  and  was 
taking  a  course  in  a  business  college  in  that 
dty  at  the  time  of  the  triaL  He  la  possess- 
ed in  his  own  right  of  an  estate  valued  at 
about  $6,000.  He  lias  never  lived  on  the 
lauds  daimed  as  a  homestead,  and  there  is 
no  evidence  in  the  record  indicating  that  he 
ever  intended  to  do  so.  The  clear  inference 
la  entirely  to  the  contrary.  Indeed,  the  rec- 
ord is  silent  as  to  whether  it  was  his  Inten- 
ti<»  to  return  to  the  state  of  Washington 
after  finishing  his  education.  l%e  trial  court 
found  that  the  adult  daughter  was  able  to  , 
care  for  and  support  bM«elf  and  was  not  de-  , 

pendent  upon  her  father.  .  This  finding  is 
supported  by  the  dear  preponderance  of  the 
evidence.  The  Judgment  bdow  was  based 
upon  the  thought  that  the  son  had  never 
actually  resided  on  the  premises  with  his 
father,  and  that  mere  constructive  residence 
growing  out  of  the  principle  that  the  dom- 
icile of  the  fattier  is  the  domidle  of  his  minor 
child  is  not  sufficient  to  satisfy  the  provisions 
of  the  homestead  statute. 

As  we  view  the  record,  it  will  not  be  nec- 
essary to  enter  upon  a  consideration  of  this 
very  interesting  question.  Rem.  Code,  §  652, 
provided  that  the' premises  included  in  the 
homestead  must  be  actually  intended  and 
used  as  a  home  for  the  claimant.  The  facts 
to  which  we  have  referred  In  the  light  of 
the  details  gathered  from  careful  examination 
of  the  record  convince  us  that  appellant  nev- 
er intended  in  good  faith  to  occupy  the  land 
as  a  home  for  himself  and  his  son.  His  pre- 
tended residence  was  merely  colorable,  and 
the  filing  of  the  declaration  of  homestead 
was  not  for  the  purpose  of  establishing  and 
maintaining  a  home,  but  was  solely  for  the 
purpose  of  defeating  his  creditbrs. 

"If  the  intention  of  the  debtor  when  he  oc- 
cupies land  as  a  homestead  is  not  only  to  make 
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it  bis  'preiwBt  liMDe,  Irat  also  to  yrvrmt  credi- 
tors from  collecting  their  debts  by  aubjecdng 
tbe  property  thereto,  the  exemption  may  never- 
thelesQ  be  secnred;  but,  in  the  absence  of  good 
faith  upon  the  'dd)tor's  part  in  rwpect  to  oc- 
cupancy of  the  property,  no  homestead  can  be 
obtained  by  him.**    21  Cyc.  471. 

"It  was  an  enlightened  public  policy,  looking 
to  the  general  welfare  as  well  as  to  that  of  the 
individual  citizen,  which  dictated  the  passage 
of  the  homestead  act;  and  the  obvious  intent 
ol  the  act  is  to  secure  to  every  householder,  or 
head  of  a  family,  a  home,  a  place  of  residence, 
which  he  may  improve  and  make  comfortable, 
and  where  the  family  may  be  sheltered,  and  live 
beyond  the  reach  of  those  financial  misfortunes 
which  even  the  most  prudent  and  sagacious 
cannot  always  avoid."  'Wassell  v.  Tunnah,  25 
Ark.  103. 

[2]  The  Idea  of  borne  Is  tbe  very  founda- 
tion rock  upon  which  all  homestead  laws  are 
based,  and,  unless  it  Is  the  honest  Intention 
of  the  declarant  to  'actually  occupy  the  prem- 
ises as  a  home,  he  is  not  within  the  protec- 
tion ot  tbe  statute.  We  are  not  unmindful 
of  the  rule  that  statutes  of  this  character  are 
not  in  derogation  of  tbe  common  law,  but 
are  to  be  literally  construed  to  the  end 
that  tbe  wise  and  benevolent  policy  which 
prompted  their  enactment  may  be  carried  in- 
to effect  At  the  same  time,  it  is  equally  the 
duty  of  tbe  courts  not  to  permit  these  hu- 
mane laws  to  be  prostituted  and  perverted 
to  the  purpose  of  enabling  an  unscrupulous 
debtor  to  avoid  the  payment  of  his  honest  ob- 
ligations by  resorting  to  their  provisions  as 
a  mere  subterfuge  with  no  honest  intention 
or  purpo^  of  occupying  tbe  land  as  a  home. 
Especially  Is  this  true  in  this  state,  where 
a  homestead  once  acquired  is  not  lost  by 
failure  to  occupy  it,  but  can  only  be  aban- 
doned by  a  formal  declaration  to  that  effect. 

Affirmed. 

ELLIS,  MORKIS,  MAIN,  and  CHAD- 
WICK,  JJ.,  concur. 


NORTHERN    CODFISH   CO.   t.   STIBERG 
et  aL    (No.  13678.) 

(Snpreme  Court  of  Washhigton.    May  5,  1917.) 

COKPOBATIONS  «=»30&— DiBECTOBS— 'INDIVIDU- 
AI.   LlXBlLITT. 

Under  Rem.  Code,  K  3877,  3867,  8698,  im- 
posing certain  individual  liabilities'  on'  direc- 
tors and  stockholders,  and  providing  that  corpo- 
rations and  the  members  thereof  shall  be  subject 
to  the  conditions  and  liabiGtiee  therein  imposed 
and  none  others,  th«  directors  of  a  corporation 
were  not  pa«onally  liable  for  tbe  fraud  of  tbe 
president  and  manager  of  the .  corporation,  in 
which  tiey  did  not  participate,  and  of  which  they 
had  no  knowledge,  merely  because  they  knew  of 
other  fraudulent  acts  on  his  part  and  failed  to 
discharge  him. 

[Ed.  Note. — For  other  coses,'  see  Corporations, 
Cent.  Dig.  H  1457,  1458.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judga 

Action  by  tbe  Northern  Codfish  Company 
against  C.  O.  Stiberg   and  others.    From  a 


Judgment  dlamtelng  tbe  action  ea  demuTRr, 
plaintiff  appeals.    AfBnded. 

Willett  *  Oleson,  of  Seattle^  for  appelant. 
Wlnftdd  R.  SmiOi,  of  Seattle,  for  respond- 
ents. . 

MOUNT,  J.  In  this  action,  tbe  pUinttff 
sought  to  hold  the  directors  and  trustees  of 
a  corimratlon  responsible  for  an  alleged  fraud 
perpetrated  upon  the  plaintiff  by  tbe  presi- 
dent and  general  manager  of  tl>e  corporation. 
A  general  demurrer  to  the  complaint  was 
sustained  by  the  trial  court  The  plaintiff 
elected  to  stand  upon  tbe  allegations  of  tbe 
complaint  and  the  action  was  dismissed. 
This  appeal  followed. 

The  only  question  in  the  case  is  the  suffi- 
ciency of  tbe  complaint  which  allegea,  in 
substance,  tbe  following  facts: 

That  the  defendants  are  tbe  directors  and 
trustees  of  tbe  Kildall  Fishing  &  Packing 
Company,  a  corporation  engaged  in  the  fish 
brokerage  business;  that  these  directors  and 
trustees  had  full  charge  of  the  business  of 
the  corporation,  and  elected  Joseph  Klldall 
as  president  and  general  manager  thereof: 
that  the  trustees  bad  a  written  agreement 
with  the  manager,  to  tbe  effect  that  he  was 
to  take  orders  from  and  be  subservient  to 
tbe  trustees,  and  tliat  tfaey  could,  at  any 
time,  without  notice,  remove  Mr.  Klldall 
from  tbe  managem^it  of  the  business ;  tliat, 
on  October  9,  1914,  Joseph  Kildall  represent- 
ed to  one  D.  Daun  Egan,  .who  was  a  broker 
for  tbe  plaintiff,  that  be,  Mr.  KildaU,  individ- 
ually, had  an  order  for  four  carloads  of  cod- 
fish, to  be  shipped  to  Davis  Bros.,  at  Glou- 
cester, Mass.,  and  requested  said  broker  of 
tbe  plaintiff  to  furnish  the  codfish  to  fill  tlK 
order;  that  plaintiff  accepted  said  order  on 
condition  that  such  business  would  not  be 
transacted  or  shipped  through  the  Kildall 
Fishing  &  Packing  Company,  and  tliat  com- 
pany should  have  no  connection  with  the 
transaction;  that  thes6  representations  of 
Mr.  Klldall  'were  false,  and  the  fact  was  that 
the  Klldall  Fishing  &  Packing  Company  had 
received  the  order,  and  that  Davis  Bros,  were 
customers  of  tbe  Klldall  Flsliing  &  Packing 
Company,  and  not  of  Joseph  KUdall;  that 
immediately  upon  making  tbe  agreemeot 
alK>ve  stated,  and  in  violation  of  it  and  with- 
out tbe  knowledge  of  the  plaintiff,  Mr.  KU- 
dall placed  the  shipments  in  tlie  bands  of  the 
Kildall  Fishing  &  Paddng  Company;  tliat  the 
order  was  for  shipments  of  fish  in  four  sep- 
arate carload  lots,  with  approximately  30 
days  between  each  shipment;  that  the  plain- 
tiff shipped,  at  interval^  of  approxlmately 
30  days,  three  carloads  of  codfish  to  Seattle, 
Wash.,  consigned  to  itself;,  that  without  the 
knowledge  of  tbe  plaintiff,  tbe  Kildall  Fish- 
ing &  Packing  Company  took  possession  of 
each  of  the  cars,  upon  arrival  -at  Seattle  and 
sblp|)ed  tbe  same  to  Davis  Bros.,  at  Glouces- 
ter, Mass.,  and  tQok.  out  a  separate  bill  of 
lading  for  each  .ga^rload,  in  the  name  of  the 
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Klldall  Fishing  &  Paddng  Gompany;  that 
said  company  took  the  bill  of  lading  for  «tt<Ai 
sUpmeat  and  attached  thereto  sight  draft 
ft>r  the  total  amount  of  each  shipment,  be- 
ing a  sight  draft  for  each  carload  as  ship* 
ped.  and  totaUng  $5,166.75;  that  the  KUdaU 
Fishing  &  Packing  Gompany  sold  the  bills  of 
lading,  with  sight  drafts  attached,  for  the 
total  amount  represented  by  the  drafts, 
namely,  ^AS8'76,  without  the  knowledge  or 
consent  of  the  plaintlfT ;  that  thereupon  Jos- 
eph Klldall,  as  president  and  manager  of 
the  Klldall  Fishing  &  Packing  Company,  rep- 
resented to  the  plaintiff  that  the  Klldall 
Fishing  &  Packing  Company  could  obtain  In 
cash.  In  Seattle,  for  said  codflsh,  but  80  per 
cent,  of 'the  InTolce  price  thereof,  and  that 
the  balance  would  be  paid  by  Davis  Bros,  on 
arrival  of  the  flsh  at  Gloucester ;  that  there- 
upon, at  the  different  dates  of  shipment,  the 
Klldall  Fishing  ft  Packing  Company,  by  its 
president  and  g^ieral  manager,  Issued  its 
checks  to  the  plaintlfT  in  the  aggregate  sum 
of  $3,971.71,  and  that  said  checks  were  re- 
ceived and  cashed  by  the  plaintiff;  that  the 
Klldall  Fishing  &  Packing  CorapeLay  bad  re- 
ceived the  total  invoice  price  of  said  ship- 
ments, and  had  paid  over  to  the  plaintiff  only 
SO  per  cent  of  that  amount,  and  unlawfully 
retained  the  balance  of  20  per  cent;  that 
the  plaintiff  believed  that  80  per  cent,  and  no 
more,  of  the  invoice  price  had  been  advanced 
by  Davis  Bros.,  and  that  the  checks  so  given 
were  lor  the  total  amount  collected  by  the  Kll- 
dall Fishing  ft  Packing  Company;  that  there- 
after, the  Klldall  Fishing  &  Packing  Com- 
pany fraudulently  converted  the  balance,  or 
20  per  cent,  of  the  Invoice  price,  belonging  to 
the  plaintiff,  all  of  which  was  done  by  the 
said  Joseph  Klldall  as  president  and  general 
manager  of  the  Klldall  Fishing  ft  Packing 
Company;  that  said  company  thereafter  be- 
came insolvent,  and  was  placed  in  the  hands 
of  a  receiver,  and  tiie  20  per  cent,  so  obtained 
by  the  company  was  deposited  to  the  credit 
of  the  Klldall  Fishing  &  Packing  Company, 
and  was  lost  to  the  plaintiff.  The  complaint 
then  alleges  as  follows: 

."That  prior  to  October  9,  1914,  and  at  the 
time  the  said  Klldall  Fishing  &  Packing  Com- 
pany acted  as  agent  for  the  plaintiff  herein,  the 
said  defendants,  C.  O.  Stiberg,  C.  F.  Uendrick- 
ten,  and  Anthon  Eckem,  had  personal  knowl- 
edge of  the  fact  that  the  said  Joseph  Kildatl  was 
unreliable  and  dishonest,  and  bad  knowledge  of 
other  fraudulent  transactions  and  embezslemeutg 
of  the  said  Joseph  Klldall  while  he  acted  aa 
president  and  manager  of  the  said  Kildall  Fish- 
in;;  &  Packing  Company,  and  that  in  spite  of 
such  knowledge  they,  the  said  defendants,  care- 
lessly and  negligently  allowed  the  said  Joseph 
Kildall,  as  manager  of  the  Kildall  Fishing  ft 
Packing  Ckwnpany,  to  remain  such  manager  and 
presidoit  of  said  company,  and  allowed  him  to 
make  contracts  and  carry  on  the  business  of 
the  said  Kildall  Fishing  ft  Packing  Company, 
and  to  receive  and  n^otiate  bills  of  lading  and 
commercial  paper,  and  to  receive  end  pay  out 
cash  without  any  limitation  or  supervision  what- 
soever ;  that  through  the  said  misrepreaeotationa 
of  the  said  Jos^h  Kildall,  as  manager  of  tlie  said 
Kildall  F^hing  ft  Packing  Company,  and 
through  the  negligenre  of  these  defendantar,  the. 


JIaintiff  has'  been  damaged  in  the  snm  of  $1,- 
94.99;  that  the  said  defendants,  C.  O.  Stiberg, 
C.  F.  Hendricksen,  and  Anthon  Eckern,  as  trus- 
tees and  directors  of  tbe  said  Kildall  Fishing  ft 
Packing  Company,  were  negligent  in  this,  that 
they  allowed  the  said  Joseph  Kildall,  after  they 
bad  knowledge  of  former  fraudulent  transac- 
tions, to  remain  as  preaidmt  and  manager  of 
said  corporation,  and  allowed  him  to  convert  the 
property  and  money  belonging  to  the  plaintiff." 

The  plaintiff  then  demands  judgment 
against  the  defendants  for  $1,194.99. 

It  is  not  alleged  in  the  complaint  that  the 
respondents,  who  were  the  trustees  of  the 
Kildall  Fishing  ft  Packing  Company,  bad  any 
notice  or  knowledge  of  this  particular  trans- 
action. It  is  alleged  that  they  had  knowl- 
edge of  other  fraudulent  transactions  of  Mr. 
Kildall,  and  that  they  were  therefore  negli- 
gent in  not  discharging  him  from  the  man- 
agement of  the  affairs  of  that  corporation. 
It  la  not  alleged  in  the  complaint,  nor  is  it 
claimed,  that  these  respondents  took  any  part 
in  the  transaction  whatever.  It  is  not  al- 
leged in  tbe  complaint  that  the  respondents 
could  have  known  anything  about  the  trans- 
action. The  complaint  simply  alleges  that 
Mr.  Klldall,  who  was  acting  as  general  man- 
ager of  the  corporation,  of  which  these  re- 
spondents were  directors,  represented  that  he 
had  an  order,  personally,  from  Davis  Bros., 
for  four  carloads  of  codflsh.  He  desired  the 
appellant  to  furnish  the  flsh  to  bim,  individ- 
ually. The  appellant  agreed  to  do  so  upon 
condition  that  Mr.  Kildall  would  not  ship  tbe 
flsh  through  the  corporation  of  which  he  was 
manager.  In  other  words,  the  complaint 
charges  that  the  transaction  was  a  personal 
transaction  between  Mr.  Klldall  and  the  ap- 
pellant After  the  flsh  were  shipped  by  the 
appellant,  tbe  corporation  of  which  Mr.  Kil- 
dall was  manager  took  charge  of  the  cars  of 
flsh  and  shipped  them  to  Gloucester,  Mass. 
The  bills  of  lading,  with  sight  drafts  attach- 
ed, were  cashed  for  the  full  amount  Bighty 
per  cent  of  what  was  received  was  paid  by 
checks  of  the  Kildall  Fishing  ft  Packing 
Company  to  the  appellant,  and  the  checks 
were  cashed  by  the  appellant  At  that  time, 
of  course,  the  appellant  knew  that  the  busi- 
ness was  being  done  by  the  Klldall  Fishing 
ft  Packing  Company,  and  not  by  Mr.  Kildall 
personally.  Mr.  Kildall  represented  that  the 
amount  of  the  checks  was  tbe  total  amount 
collected.  This  was  not  the  full  amount  col- 
lected, but  the  remaining  20  per  cent  was 
kept  on  band  by  the  Klldall  Fishing  &  Pack- 
ing Company.  Afterwards,  when  that  com- 
pany went  into  the  hands  of  a  receiver,  this 
money  was  used  by  the  Kildall  Fishing  & 
Packing  Company  to  pay  its  debts. 

So  far  as  the  allegations  of  the  complaint 
are  concerned,  the  directors  and  trustees  of 
the  corporation  were  not  informed  that  any- 
thing wrong  had  been  dmie  by  Mr.  Kildall, 
and  there  is  nothing  in  the  complaint  to 
cbRTge  them  with  notice  thereof,  except  the 
mere  fact  that  the  flsh  were  received  and 
8<dd,  and  the  money  collected  by  the  Klldall 
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Fisbing  &  Packing  Company.  Tte  statute 
(Ran.  Code,  |  3677)  provides  that  corpora- 
tions for  mercantile  purposes  "may  be  form- 
ed according  to  the  provisions  of  this  chap- 
ter; each  corporatlcxis  and  the  members 
thereof  being  subject  to  all  the  conditions 
and  liabilities  herein  imposed,  and  to  n<me 
others."  Section  3607  provides  that  where 
trustees  make  any  dividends  from  the  busi- 
ness of  a  corporation,  or  divide,  or  withdraw 
any  part  of  the  cai^tal  stock  of  the  company, 
unless  In  the  manner  prescribed  in  this 
chapter,  then  the  trustees  under  whose  ad- 
ministration such  act  occurred,  except  those 
Who  dissent  therefrom,  shall,  in  their  individ- 
ual capacities,  be  liable  to  the  corporation 
and  the  creditors  thereof  in  the  event  of  its 
'  dissolution.  Section  3(S98  provides  for  the 
llaMllty  of  stockholders.  There  is  no  provi- 
sion of  tlie  statute  making  the  trustees  liable 
for  the  acts  of  the  president  or  manager  of 
the  corporation.  The  corporation  itself  is,  no 
doubt,  liable  for  bis  corporate  acts,  but  trus- 
tees are  not  made  so  by  statute,  and,  under 
the  provision  above  quoted,  cabnot  be  held 
liable  exc^t  for  acts  done  by  the  trustees,  or 
in  which  they  participated.  See  American 
Radiator  Co.  v.  Kinnear,  56  Wash.  210,  105 
Pac.  630,  25  L.  R.  A.  (N.  S.)  453.  In  the  case 
of  Barnard  Mfg.  Co.  v.  Ralston  MiUing  Co., 
71  Wash.  659,  129  Pac.  380,  we  held  that  a 
stockholder  in  a  corporation'  was  liable  for 
his  own  misrepresentations.  In  referring  to 
the  sections  above  named,  we  said: 

"These  sections  deal  only  with  their  contrac- 
tual relations.  The  Legislature  did  not  intend 
to,  and  has  not,  exempted  as  stockholder  in  a 
corporation  from  liability,  when  by  his  actual 
misrepresentations  as  to  the  capital  stock  of  the 
corporation  he  has  induced  a  third  party  to  ex- 
tend it  a  credit  which  it  would  not  otherwise 
have  given  it,  and  has  suffered  a  loss  in  so  do- 
ing. In  short,  there  was  no  intention  to  protect 
a  stockholder  against  his  own  fraudulent  acts." 

It  is  not  alleged  in  the  complaint  in  this 
case  that  these  trustees  participated  in  the 
fraud  of  Mr.  Klldall  in  any  way.  It  is  not 
even  alleged  that  they  knew  of  the  fraud, 
and  it  is  not  shown  that  they  could  have  dis- 
covwed  the  fraud  by  diligence.  As  stated 
above,  this  ai^ellant  did  not  desire  to  do 
business  with  the  corporation  of  wMch  Mr. 
Klldall  was  manager.  It  intended  to  do 
business  with  him  personally.  If  the  allega- 
tions of  the  complaint  are  true,  Mr.  Klldall 
is  liable,  personally,  to  the  appellant.  The 
corporation  of  which  he  was  manager,  hav- 
ing received  the  money,  is  also  liable  to  the 
appellant,  but  we  see  no  reason  why  the 
trustees,  who  took  no  part  in  the  transaction, 
and  who  knew  nothing  of  it,  may  be  held 
personally  liaUe.  The  only  allegation  in  the 
complaint  with  reference  to  negligence  of  the 
trustees  is  to  the  effect  that  the  trustees 
knew  of  other  transactions  of  Mr.  Klldall, 
which  transactions  were  fraudulent,  and  for 
that  reason  they  should  have  discharged  him. 
But  a  general  allegation  of  this  character  is 


not  sufDdent  to  bold  tbe  trustees  IndlTidnAl- 
ly  reqxmsible^  where  they  did  not  partidpare^ 
in,  and  bad  no  Icnowledge  o^  the  transacdon. 

We  are  of  the  oplnica  for  these  m^-ns 
that  the  trial  court  property  snstaliied  a  de- 
murr»  to  the  complaint 

The  judgment  is  tlierefore  affirmed. 

BALI'S,  C.  J.,  and  PARKER,  FUUXB' 
TON,  and  HOLOOMB,  JJ.,  ooocur. 


WTIiDE  et  nx.  v.  SCHOENING  et  ox. 
(No.  13ffiO.) 

(Supreme  Coort  of  Washington.    May  1,  1917.) 

1.  TBOVEB  ANO  CONVEBSION  9=»10 — COITVZB- 

8I0N  or  Note— Absiowmeht. 
Wbere  defendants,  holding  a  nonnegotiable 
promissory  note,  the  last  of  a  series  of  six,  giv- 
en for  the  paroiase  price  of  land,  the  sal«  of 
which  was  effected  by  plaintiff,  under  an  agitt 
ment  to  hold  for  plaintiff,  executed  an  assi^- 
ment  of  all  six  notes  to  a  bank  for  a  loan,  their 
agent,  who  effected  the  loan,  intending  to  pledge 
all  of  the  notes,  defendants,  by  executing  tSe 
assignment,  assented  to  tbe  agent's  act  in  pledg- 
ing all  tbe  notes,  even  if  they  did  not  expressly 
consent  In  advance,  and  converted  plaintiSs' 
note,  the  conversion  not  being  technical,  merely, 
but  actual. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  S§  S4-94.] 

2.  JunoMENT  «=»707— Binding  Force. 

One  not  a  party  to  a  suit  is  not  boond  by 
the  court's  findings  and  judgment. 

[Ed^   Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  g  1230.] 

3.  Action  €=28— Waiver  of  Tow. 

Wbere  one  person  wrongfully  converts  the 
property  of  another,  the  injured  party  may  sue 
him  as  a  wrongdoer,  or,  waiving  Oie  tort,  recor- 
er  the  value  of  tbe  property  as  on  an  implied 
contract. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  S§  196-215.] 

4.  Tboveb  and  Convebsion  ®=»50— Cosveb- 
BioN  OF  Note— Damages. 

In  an  action  for  conversion  of  a  note,  the 
measure  of  recovery  is  the  face  of  the  note  and 
interest  from  the  date  of  conversion  only  wbere 
the  note  was  a  personal  obIigati(W  of  a  solvent 
maker  or  other  person  individually  liable. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
inversion,  Cent  Dig.  §  266.] 

5.  Tbovbk  and  Conversion  QssSO  —  Oonveb- 
sioN  OF  Note — Measdbe  of  Damages. 

In  an  action  for  conversion  of  a  note,  the 
last  of  a  series  of  six  given  for  tbe  purchase 
price  of  land,  the  note  being  a  charge  only 
against  the  mortgaged  premises,  no  deficiency 
judgment  being  recoverable  on  it  and,  as  • 
charge,  being  subject  to  the  other  five  notes  and 
interest,  the  measure  of  recovery  was  the  value 
of  the  security  as  of  the  date  of  the  conversion, 
less  the  amount  of  tlie  other  notes,  and  any  then 
accrued  interest  thereon,  with  interest  from  such 
date  on  the  amount  found. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  J  266.] 

DQ>artm6nt  1.  Appeal  from  Superior 
Court,  King  County ;   John  S.  Jurey,  Judge. 

Acticm  by  Samuel  Wylde  and  wife  against 
Charles  Schoening  and  wife.  From  a  Judg- 
ment for  plaintiffs,  they  appeal.    Reversed, 
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.rui    cause  remanded  for  farther  proceedings 
n.  acoordance  with  the  opinion. 

ATMirew  J.  Balllet,  of  Seattle,  for  appel- 
ants.  E.  H.  Qule,  of  Seattle,  for  respond- 
ents. 

'EULIS,  C.  J.    This  Is  an  action  for  con- 
version of  a  nonnegotlable  promissory  note. 
On  Sd ay  14, 1910,  defendants  were  the  owners 
ot  a  certain  80  acres  of  land  In  King  county, 
and   on  or  about  that  date  sold  the  same  to 
plaintiffs  and   a  number  of  other  i)ersons. 
The    purchase  price  was  |26,000,  of  which 
tlie    sum  of  $2,000  was  paid  In  cash.    The 
\>a1aiice,    evidenced    by    six    nonnegotlable 
promissory  notes  for  $4,000  each,  was  secur- 
ed   by   a  pur<aiase-money  mortgage  on  the 
property.    The    mortgage    contained    provi- 
sions as  follows: 

"The  mortgaRors  (mortgagees)  herein  are  lim- 
ited solely  to  the  above-deBcribed  property  for 
the  payment  and  satisfaction  or  the  abore- 
named  notes,  hereby  secured,  and  in  case  of 
foreclosure,  no  deficiency  judgment  shall  be  en- 
tered against  the  mortgagors  herein,  jointly  or 
severally.  The  mortgagors  intend  platting  the 
land  herein  descrii)ed  in  quarter  acre  tracts 
approximately,  which  will  consist  of  about  three 
hundred  and  twenty-two  (322)  quarter  acre 
tracts.  TTie  mortgagees  agree  to  release  any  of 
such  quarter  acre  tracts  upon  being  paid  one 
hundred  dollars  ($100)  per  tract.  Such  release  or 
releases,  however,  shall  not  impair  the  validity 
of  this  mortgage  as  to  the  balance  of  the  land 
de8cril>ed  in  said  mortgage." 

Plaintiff  Samuel  Wylde,  having  been  In- 
strumental in  negotiating  the  sale  of  the 
property,  defendants,  as  a  commission  for 
his  services,  indorsed  to  plaintiffs  the  sixth 
or  last  of  tile  promissory  notes,  defendants 
retaining  possession  of  that  note  under  the 
following  written  agreement: 

"Know  all  men  by  these  presents,  that  where- 
as, Charles  Schoening  and  Minnie  Schoening, 
his  wife,  have  indorsed  over  to  Samuel  Wylde 
and  Ellen  J.  Wylde,  his  wife,  promissory  note 
No.  6,  for  the  principal  sum  of  four  thousand. 
dollars  ($4,000).  dated  at  Seattle,  Washington, 

May ,  1910,  due  on  or  before  three  years 

from  date,  payable  to  the -order  of  said  Charles 
Schoening  and  Minnie  Schoening,  his  wife,  with 
interest  at  seven  per  cent.  (7%)  per  annum,  pay- 
able semiannually ;    said  note  is  indorsed  with- 
out recourse.    Said  note  is  also  secured  by  mort- 
gage on  the  following  described  real  estate,  to 
wit:    The  north  half  of  the  northwest  quarter 
of  section   thirty   (30),   townshin   twenty-three 
uorth,   range  four   (4)   east,  W.   11.,   containing 
eiguty  (80)  acres,  situated  in  the  county  of  King 
and  state  of  Washington.    It  is  agreed  between 
.  said  Charles  Schoening  and  Minnie  Schoening, 
his  wife,  and  said  Samuel  Wylde  and  Ellen  J. 
Wylde,  his  wife,  that  said  note  shall  be  held  by 
said  Charles  Schoening  in  trust  for  the  benefit 
of  said  Samuel  Wylde  and  Ellen  J.  Wylde,  his 
wife,  with  the  express  understanding  and  agree- 
ment that  the  payments  of  said  note  and  inter- 
est thereon  are  subject  to  the  prior  payment 
of  the  principal  and  interest  of  five  (5)  other 
notes  of  like  tenor  and  eifect,  for  four  thousand 
dollars  ($4,000).     And  the  said  note  so  indors- 
ed over  to  the  said  Samuel  Wylde  and  wife  is 
not  to  be  collected  or  suit  brought  for  the  fore- 
cloeure  of  the  same  until  the  said  five  notes  of 
four  thousand  dollars  ($4,000)  each,  with  inter- 
est, as   aforesaid,   shall   first  be   paid   to   said 
Charles  Schoening  and  Minnie  Schoening,  his 
wife,  or  their  order.    The  said  OtiarlM  Schoen- 
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ing  and  Minnie  Schoening,  his  vrife,  agree  that 
if  the  interest  is  paid  on  all  of  said  notes,  in- 
cluding the  said  $4,000  note,  so  held  in  trust 
by  said  Charles  Schoening,  that  he  will  imme- 
diately remit  to  the  said  Samuel  Wylde  and  El- 
len J.  Wylde,  his  wife,  or  their  order,  any  inter- 
est that  may  be  collected  by  liim,  without  cost 
or  charge.  That  when  said  five  notes  of  (Tbarles 
Schoenmg  shall  have  been  fully  paid  and  satis- 
fied, he.  the  said  Charles  Schoening,  will  turn 
over  to  the  said  Samuel  Wylde  the  said  notes 
or  the  proceeds  of  the  same  if  they  shall  have 
been  paid  to  the  said  Schoening.  In  the  event 
said  mortgage  is  foreclosed  and  said  note  of 
$4,000  shall  he  included  in  such  foreclosure  suit, 
the  said  Samuel  Wylde  and  Ellen  Wylde,  his 
wife,  shall  bear  their  proportionate  share  of  the 
cost  of  such  foreclosure  suit,  but  it  is  optional 
with  the  said  Charles  Schoening  as  to  whether 
or  not  he  will  include  the  said  note  in  any  fore- 
closure proceedings  should  such  suit  be  brought 
to  foreclose. 

"Executed  in  duplicate  this day  of  May, 

1910.  Samuel   Wylde. 

"EUen  Wylde. 

"C.  Schoening. 

"Minnie  Schoening." 

Soon  after  May  14, 1010,  the  land  was  plat- 
ted Into  320  quarter  acre  tracts  In  accord- 
ance with  the  terms  of  the  mortgage  for  the 
purpose  of  resale.  Whenever  one  of  the 
tracts  was  sold  it  was  released  from  the 
mortgage  Hen  upon  the  payment  to  defend- 
ants of  $100,  which  amount  was  credited  up- 
on the  notes.  In  December,  1912,  defend- 
ants, for  their  i>ersonal  use  and  benefit,  bor- 
rowed, through  one  Fred  E.  Sander,  as  agent, 
$7,000  from  the  People's  Savings  Bank,  of 
Seattle.  As  collateral  security  for  this  loan, 
on  December  28,  1912,  they  executed  and 
delivered  to  the  bank  in  writing  an  absolute 
assignment  of  the  $24,000  mortgage  and  the 
six  notes.  The  assignment  included  the  note 
for  $4,000,  which  defendants  held  in  trust  for 
plaintiffs.  It  is  this  act  which  is  relied  upon 
as  a  conversion.  In  January,  1915,  160  of 
the  quarter  acre  tracts  were  sold  to  certain 
persons,  as  the  court  found,  "for  the  purpose 
of  facilitating  the  sale  of  the  land."  It  ap- 
pears that  prior  to  that  time  plaintiflCs  had 
parted  with  their  Interest  In  the  land.  No 
money  was  paid  on  this  sale,  but  a  note  for 
$16,000,  secured  by  a  mortgage  covering  these 
tracts,  was  given  by  the  purchasers  to  de- 
fendants. This  mortgage  was  pledged .  to 
the  bank  as  collateral  security  for  defendants' 
loan  In  the  same  manner  as  the  $24,000  mort- 
gage, and  on  May  6,  1916,  the  t>ank  released 
from  the  Hen  of  the  original  $24,000  mort- 
gage the  160  quarter  acre  tracts  covered  by 
the  $16,000  mortgage.  On  learning  these 
facte  plaintiffs  demanded  that  the  $16,000  be 
credited  on  the  $24,000  mortgage.  This  was 
refused.  Thereafter  the  Indebtednes.s  of  de- 
fendants to  the  bank  which  had  been  re- 
duced to  about  $4,000  was  taken  over  by  the 
Seattle  Iiand  &  Improvement  Company,  a  cor- 
poration, of  which  Sander  Is  president,  and 
the  $24,000  mortgage  and  notes,  Including 
that  of  plaintiffs,  and  also  the  $16,000  mort- 
gage were  assigned  to  It  by  the  bank.  After 
this  latter  assignment,  Sander  indorsed  on 
the  $16,000  note  a  memorandum  to  thsgeffect 
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that  tbe  amount  named  in  that  note  would  not 
be  credited  on  the  original  $24,000  notes  and 
mortgage  until  actually  paid  In  money.  The 
trial  court  found  most  of  the  facts  suhstan- 
tlally  as  above  stated,  and  specifically: 

"That  some  time  after  the  said  agreement  had 
been  entered  into  said  Charles  Schocninjr,  by 
and  through  an  agent,  obtained  a  lonn  of  $7,000 
from  the  People's  Savings  Bank,  of  Seattle,  and 
said  agent  against  the  instructions  of  said 
Charles  Schoening,  included  the  note  of  plain- 
tiffs so  held  in  trust  by  defendant  Charles 
Schoening  with  the  other  of  said  five  notes  as 
collateral  security  for  the  said  $7,000  loan. 
That  prior  to  the  commencement  of  this  action 
the  said  note  of  plaintiffs  was  released  from  the 
assignment  to  said  bank  as  collateral  security, 
as  aforesaid,  and  returned  to  the  control  of  the 
defendant  as  such  trustee  under  the  terms  of 
said  trust  agreement,  and  the  said  note  of  plain- 
tiffs is  now  held  by  the  said  Charles  Schoening 
as  trustee  for  plaintiffs  and  under  the  terms 
and  conditions  of  said  trust  agreement.  That 
after  the  said  14th  day  of  May,  1910,  the  said 
land  hereinbefore  described  was  platted  Into  320 
quarter  acre  tracts,  streets,  and  alleys  for  the 
purpose  of  selling  the  land  so  platted.  That  in 
order  to  facilitate  the  sale  of  said  land  the  said 
People's  Savings  Bank  did  release  160  of  the 
said  quarter  acre  tracts,  and  the  said  160  quar- 
ter acre  tracts  were  immediately  remortgaged 
for  $16,000,  payable  to  the  order  of  said  Charles 
Schoening.  That  the  said  mortgage  for  $16,000 
still  retains  its  lien  as  a  first  mortgage,  subject 
to  all  the  rights  of  the  plaintiffs  in  and  to  the 
said  $4,000  note  according  to  the  terms  and  con- 
ditions of  said  trust  agreement,  and  that  the 
plaintiffs'  title  in  and  to  said  note  has  not  been 
impaired  in  any  extent  whatsoever,  but  the  said 
trust  agreement  remains  in  full  force,  virtue, 
and  effect  between  the  plaintiffs  and  defend- 
ants, and  that  any  money  that  may  be  paid  or 
received  on  said  $16,000  note  and  mortgage  shall 
at  the  same  time  be  credited  on  the  $24,000  note 
and  mortgage,  and  in  any  foreclosure  of  said 
$16,000  mortgage  and  sale  of  the  property  in 
foreclosure,  the  amount  received  or  paid  on  such 
foreclosure  sale  of  the  said  $16,000  mortgage 
shall  be  credited  on  the  said  $24,000  mortgage 
and  the  said  promissory  note,  in  accordance  with 
the  terms  of  said  trust  agreement." 

The  court  further  found  that  there  was  a 
"technical  conversion"  of  the  note  to  plain- 
tiffs' damage  in  the  sum  of  $1. 

On  appropriate  conclusions  of  law  the 
court  "ordered,  adjudged  and  decreed"  In 
substance  that  defendant  Charles  Schoen- 
ing now  has  in  his  possession  and  under  his 
control  tbe  note  in  question ;  that  he  holds  it 
In  trust  for  plaintiffs  under  the  terms  of  the 
trust  agreement;  that  plaintiffs'  interest  in 
tbe  $24,000  mortgage  Is  continued  and  exists 
in  the  $16,000  note  and  mortgage,  subject  to 
the  terms  of  the  trust  agreement;  that  any 
money  that  may  be  paid  for  releases  of  any 
tracts  of  land  from  the  Hen  of  the  $16,000 
mortgage,  or  any  money  received  by  foreclo- 
sure of  that  mortgage,  should  be  credited 
and  applied  on  the  $24,000  mortgage,  and  the 
indebtedness  secured  thereby  In  accordance 
with  the  terms  of  the  trust  agreement. 
Plaintiffs  were  awarded  judgment  for  $1, 
and  for  their  costs.    They  appeal. 

Appellants  contend  that  the  court  erred  in 
finding  that  there  was  only  a  technical  con- 
version of  their  note.  The  assignment  to  the 
bank  which  Is  in  evidence  Is  an  absolute  as- 


signment of  all  «dx  of  the  original  pnr«iiage- 
money  notes,  and  of  the  mortgage  securing 
the  same.    It  Is  an  admitted  fact  that  thi< 
assignment   was   made  and  the   notes  and 
mortgage  were  delivered  to  the  bant  to  se- 
cure a  loan  of  $7,000  for  the  sole  personal 
use  and  benefit  of  respondents.    Though  this 
loan   was  secured   through    Sander    as  re- 
spondents'  agent,   and   Sander  claims  that 
Schoening  told  him  that  one  of  the  notes  was 
held  in  trust  for  appellants,  there  was  no  ev- 
idence whatever  that  any  oflSeer  or  repre- 
sentative of  the  bank  ever  at  any  time  had 
any  knowledge  of  appellants'  interest.    The 
trust  agreement  was  not  recorded  until  May 
11,  1915,  and  It  Is  not  claimed  that  the  back 
had  any  knowledge  of  its  existence.    Though 
Charles  Schoening  testified  that  be  did  not 
know  that  his  agent  Sander  had  hypothecatfxl 
the  sixth  note  with  tbe  bank,  the  evidence  a^ 
a  whole  forces  the  conviction  that  he  must 
have  known  It  and  at  least  tacitly  consent- 
ed to  It    At  first  he  testified  that  he  took 
the  matter  up  with  A.  K.  Wylde,  a  son  of  the 
appellants,  and  that  A.  K.  Wylde  consented 
that  the  note  be  pledged  with  the  others.    A 
K.  Wylde  flatly  denied  this,  and  disavowed 
any  knowledge  of  the  transaction.    The  evi- 
dence Is  conclusive  that  the  appellants  were 
not  consulted,  and  knew  nothing  of  the  trans- 
action till  about  a  year  before  this  actios 
was  commenced.     Schoening,   notwithstand- 
ing his  first  intimation  that  the  note  had 
been  pledged  with  A.  K-.  Wylde's  consent  ex- 
pressed  to  him   personally,  afterwards  as- 
serted that  it  was   done  without  his  own 
knowledge  or  consent.    Moreover,  be  and  his 
wife  executed  tbe  assignment  to  the  bank 
which  expressly  described  tbe  six  notes.    It 
is  not  claimed  that  he  could  not  read,  nor 
that  he  did  not  read  it    Sander  was  admit- 
tedly  respondents'   agent  In   securing  their 
loan  from  tbe  bank.    Though  he  testified  tbat 
Schoening  advised  him  that  appeUants  had 
an  Interest  in  tbe  notes,  he  did  not  testlf.v 
that  Schoening  did  not  know  of  and  conseat 
to  its  inclusion  in  the  pledge.    He  testified 
as  follows : 

"Q.  Did  he  [Schoening]  show  you  the  a^- 
ment  [trust  agreement]?  A.  No,  sir.  I  didn't 
see  the  agreement  until  the  time  you  put  it  on 
record.  Q.  And  still  you  assigned  that  [tbe 
note]  to  the  bank?  A.  Why  shouldn't  I:  it 
wasn't  of  record  two  years  ago.  Q.  Is  there 
anv  other  reason  than  it  wasn't  of  record?  A 
When  you  loan  money  you  get  what  collateral 
you  can.  Q.  It  it  had  been  of  record  your  the- 
ory is  that  it  could  not  have  been  done?  A. 
Oh,  yes  it  could,  because  I  dealt  for  Mr.  Schoen- 
ing. Q.  I  mean  if  the  agreement  between  Mr. 
Wylde  and  Mr.  Schoening  had  been  of  record 
the  sixth  note  could  not  have  been  assigned? 
A.  Not  very  well." 

[1]  It  is  clear  that  Sander  Intended  to 
pledge  all  of  the  notes,  and  tbe  inference  is 
tbat  he  found  it  necessary  to  do  so  in  cider 
to  secure  the  loan  from  the  bank.  Respond- 
ents, by  executing  the  assignment  assented 
to  that  act  even  if  they  did  not  expressly 
consent  to  it  In  advance.    It  seems  to  ua  that 
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ttie  court's  flndlng  to  Om  ettect  tbat  tha  sixth 
note  was  pledged  without  respondents'  knowl- 
edge or  consent  Is  not  only  unsupported  by 
bnt  Is  contrary  to  the  dear  preponderance 
of  the  evidence.  We  are  clear  that  the  facts 
as  disclosed  by  the  evidence  show  a  conver- 
sion of  the  note — not  technical  merely,  but 
actual.  Howard  v.  Seattle  National  Bank,  10 
Wash.  280,  38  Pac.  lOiO,  39  Pac.  100.  Even 
more  unfounded  In  evidence  Is  the  finding 
tbat  the  note  In  question,,  prior  to  the  com- 
mencement of  this  action,  was  returned  to 
the  control  of  respondents,  and  Is  now  held 
by  them  as  trustees  for  appellants  under  the 
terms  and  conditions  of  the  trust  agreement. 
It  was  admitted  that  the  note  is  held  by  the 
Seattle  Land  &  Improvement  Company  under 
an  absolute  assignment  from  the  People's 
Savings  Bank.  Sander  testified  as  follows: 
"Q.  Xoa  do  not  hold  an  assignment  of  that 
mortgage?  A.  Ob,  yes;  I  do.  Q.  A  full  as- 
signment? A.  Yes,  sir.  Q.  You  hold  the  sixth 
note?  A.  No,  sir.  Q.  You  hold  an  assignment 
of  it?  A.  Sure.  I  know  when  the  money  comes 
in  $4,000  goes  to  Mr.  WyWe.  Q.  Where  is  the 
note?  A.  Down  in  my  safe.  Q.  Where  is  the 
sixth  note?  A.  In  my  safe.  Q.  Didn't  you 
sa;  you  didn't  have  the  sixth  note?  A.  No,  I 
never  said  that.  Q.  I  understood  you  to  say  so. 
A.  You  didn't  so  understand  me ;  I  never  said 
it  It's  in  my  safe.  Q.  All  of  the  six  notes? 
A.  Yes.  sir." 

[2,  $]  Though  Sander  thus  declares  that  he 
recognizes  appellants'  right  to  this  note  there 
Is  no  evidence  that  the  investment  company 
Bs  such  recognizes  that  right.  So  tar  as  the 
record  shows  it  holds  this  note  through  an  as- 
signment from  the  bank  and  just  as  the  bank 
held  It — as  collateral  to  respondents'  debt 
just  as  it  holds  the  other  notes.  Whatever 
its  attitude  may  be  it  is  not  a  party  to  this 
suit,  and  Is  not  bound  by  the  court's  findings 
and  Judgment  The  Judgment  furnishes  no 
protection  to  appellants.  Furthermore,  this 
ts  not  an  action  to  recover  the  note,  but  to 
recover  damages  for  Its  conversion.  We 
linow  of  no  rule  of  law  which,  In  such  a  case, 
would  require  the  owner  to  look  to  the 
pledgee  of  a  converted  note  for  redress.  It 
Is  settled  law  in  this  state  that  where  oue 
person  wrongfully  converts  the  property  of 
another  the  injured  party  may  sue  him  as  a 
wrongdoer,  or  waiving  the  tort,  recover  the 
value  of  the  property  as  on  an  implied  con- 
tract Livingstone  v.  Lovgren,  27  Wash.  102, 
109,  67  Pac.  599;  Cremidas  v.  Dallas,  91 
Wash.  441,  157  Pac.  1084. 

[4,  S]  But  it  does  not  follow  that  the  meas- 
ure of  recovery  Is  the  face  of  the  note  and 
Interest  from  the  date  of  conversion,  as  ap- 
pellants claim.  That  measure  only  applies 
where  the  note  is  a  personal  obligation  of 
a  solvent  maker,  or  other  person  individual- 
ly liable.  Cremidas  v.  Dallas,  supra.  Here 
the  note  was  a  charge  only  against  the  mort- 
gaged premises.  No  deficiency  Judgment  was 
reco^^rable  upon  it,  Even  as  a  charge 
against  the  land  it  was  subject  to  the  other 


five  notes  and  Interest  Obvfamsly  the  true 
measure  of -recovery  must  be  the  value  of 
the  security  as  of  the  date  of  the  conversion, 
December  28,  1912,  less  the  amount  of  the 
other  notes  and  any  then  accrued  Interest 
thereon,  with  Interest  from  that  date  on  the 
amount  so  found.  Had  the  trial  court  found, 
as  we  hold  he  should  have  found,  that  the 
transfer  of  the  notes  to  the  bank  was  a  con- 
version, he  doubtless  would  have  required 
proof  of  the  value  of  the  converted  note  so 
measured.  Simple  Justice  to  both  parties  re- 
quires that  the  cause  be  remanded,  with  di- 
rection to  the  trial  court  to  take  evidence 
of  the  value  of  the  note  as  measured  by  the 
value  of  the  land  as  of  the  date  of  the  con- 
version, considering  also  its  relation  to  the 
other  notes,  and  thereon  make  a  finding  ot 
the  value  and  enter  Judgment  In  appellants' 
favor  against  respondents  for  that  amount, 
with  Interest  and  costs. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  here  expressed. 

MORRTS,    MAIN,    and   HOLCOMB,    JJ., 

concur. 


McAIiPINE  et  al.  v.  KOHIiER  A  CHASE. 

QiS.  18869.) 

(Supreme  Court  of  Washington.    May  6,  1917.) 

1.  Husband  and  Win:  iS=3267(2)— CouiruNi- 
TY  Property— Sale  by  Wife. 

Under  Rem.  Code  1916,  |  6017,  giving  the 
management  and  control  of  community  property, 
with  power  of  disposition  as  though  tt  were  his 
separate  property,  a  sale  thereof  by  the  wife 
contrary  to  order  of  the  husband,  known  to  the 
buyer,  where  husband  and  wife  are  living  to- 
gether, and  there  is  no  unusual  situation,  is 
void. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  {{  806,  031.] 

2.  Hdbband  and  Wife  ^s>267(9)  —  Wife's 
Agency— Ratification. 

An  unauthorized  sale  by  a  vnfe  of  commu- 
nity property  is  not  ratified  by  the  husband,  so 
as  to  estop  him  to  attack  it,  bis  inaction  having 
been  only  when  told  that  the  property  was  stor- 
ed, and  he  having  required  a  rescission  as  soon 
as  informed  that  there  was  a  sale. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ii  S96,  033.] 

Department  2.  Appeal  from  Superior 
Court  King  County;  Walter  M.  French, 
Judge. 

Action  by  A.  N.  McAIpine  and  another 
against  Kobler  &  Chase.  Judgmoit  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Fred  W.  Llewellyn,  of  Seattle,  for  appellant. 
Paul  Carrlgan,  of  Seattle,  for  resirondents. 

MOUNT,  J.,  This  action  was  brought  by 
the  respondents  to  recover  a  Decker  Bros, 
piano,  or  its  value.  A  Judgment  resiilted  in 
favor  of  the  respondents,  for  the  value  of  the 
piano.    The  defendant  has  appealed. 

The  facts  are,  briefly,  as  follows:     The 
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respondenta  an  husband  and  wifa  Mis. 
McAlpine  had  stated  to  her  husband  that  she 
desired  to  exchange  a  De<^er  piano  which 
they  owned  for  a  player  piana  Her  husband 
Informed  her  that  he  did  not  desire  to  dis- 
pose of  the  Decker  piano,  and  that  lie  was 
not  able  to  purchase  a  player  piano;  that 
as  soon  as  he  was  able  they  ml^t,  probably, 
purchase  a  player  piano.  Mrs.  McAlpine, 
when  her  husband  was  away  from  the  city, 
went  Into  a  store,  of  which  A.  A.  Oampbell 
was  managnr  for  the  appellant,  and  told  Mr. 
Campbell  that  she  wanted  to  look  at  a 
player  piano.  Upon  the  next  day,  March  20, 
1915,  Mr.  Oampbell  brought  a  player  piano 
to  her  house.  She  testified  that  she  told  Mr. 
Campbell  that  she  was  not  authorized  to  sell 
her  Decker  piano,  or  trade  it  for  another,  be- 
cause her  husband  had  so  told  her.  She 
also  testified,  in  substance,  that  Mr.  Camp- 
bell told  her  that  he  would  leave  the  player 
piano  there  for  six  months,  or  a  year,  and 
that  she  might  use  it,  and  if  she  was  not 
satisfied  with  it  she  could  return  it,  and  that 
he  would  take  her  Decker  piano  and  store 
it  for  her  until  she  was  satisfied  to  make  the 
exchange.  The  player  piano  was  valued  at 
$800,  and  he  agreed  to  allow  her  a  credit  of 
$415  for  the  Decker  piano.  At  that  time 
Mrs.  McAlpine  signed  a  conditional  bill  of 
sale  for  the  player  piano,  and  a  bill  of  sale 
for  her  Decker  Bros,  piano,  which  was  tak- 
en away  by  Mr.  Campbell.  She  also  testi- 
fied that  at  the  time  she  signed  the  bills  of 
sale  she  did  not  read  them,  and  that  she 
was  informed  by  Mr.  Oampbell  that  they 
were  simply  receipts  for  the  pianos.  Upon 
Mr.  McAlplne's  return  to  his  home,  some 
three  days  after,  he  was  Informed  by  Mrs. 
McAlpine  that  the  player  piano  had  been 
left  in  their  home  for  one  year,  for  approval, 
with  no  obligation  to  purchase,  and  that  the 
Decker  piano  had  been  taken  away  to  be 
stored  pending  their  decision.  She  did  not 
Inform  her  husband  of  the  execution  of  the 
bills  of  sale.  Thereafter,  on  or  about  June 
20,  1915,  the  appellant  made  a  demand  up- 
on Mrs.  McAlpine  for  payments  due  and  in 
arrears  under  the  terms  of  the  conditional 
sale  contract.  She  then  informed  her  hus- 
band that  the  appellant  was  asserting  that 
the  player  piano  had  been  purchased  by  her 
and  the  Decker  piano  sold  to  the  appellant 
Upon  being  informed  of  these  facts,  Mr.  Mo- 
Alpine  told  her  that  she  must  rescind  the 
contract  and  return  the  player  piano.  There- 
after, on  November  26tb,  Mrs.  McAlpine  serv- 
ed a  formal  written  demand  upon  the  appel- 
lant to  take  possession  of  the  player  piano, 
and  to  return  the  Decker  piano.  On  Novem- 
ber 28,  1915,  the  appellant  removed  the  play- 
er piano  from  respondents'  home,  but  refused 
to  return  the  Decker  piano.  Thereafter,  in 
February,  1916,  this  action  was  brought,  and 
resulted  in  a  Judgment  in  favor  of  the  re- 
spondents for  $125,  which  the  court  found 
to  be  the  value  of  the  Decker  piano.  Upon 
the  trial  the  court  was  of  the  opinion  that 


Mifl.  McAlj^ne  waa  not  antliorlMd  to  adl  or 
exchange  the  Dedcer  idano,  and  for  that  tes^ 
son  entered  Jodgmeat  as  stated. 

[1]  We  are  of  the  <vinion  that  ttie  trial 
court  was  right  in  this  respect.  The  statute 
(Bem.  Code,  i  5917)  provides: 

"The  husband  shall  have  the  management  and 
control  of  community  penonal  Droperty.  with 
a  like  power  of  disposition  as  he  nas  of  his  spp- 
arate  personal  property,  except  be  shall  not  de- 
vise by  will  more  than  one-half  thereof." 

It  is  conceded  that  the  Decker  Bros,  piano 
was  the  community  property  of  the  respond- 
ents. It  is  not  diluted  that  Mrs.  McAIploe 
was  told  by  her  husband  not  to  dispose  of 
the  piano.  She  told  the  agent,  Mr.  Campbell, 
that  fact  Nevertheless  he  took  the  Decker 
piano  from  her,  and  afterwards  sold  it  for 
$125,  without  her  consent 

It  is  plain  from  the  statute,  above  quoted, 
that  Mrs.  McAlpine  was  not  authorized  to 
dispose  of  the  piano,  and  that  her  contract 
was  void.  In  the  case  of  Marston  v.  Bne.  93 
Wash.  129,  150  Fac.  Ill,  we  held  that  tbe 
wife  in  that  case  was  authorized  to  sell  an 
automobile  which  was  owned  by  the  commn- 
nity,  but  that  was  a  case  where  the  huslmnd 
had  purchased  an  automobile,  and  bad  left 
his  wife  and  had  gone  to  Alaska,  and  where 
the  automobile  was  classed  as  perishable 
property,  and  we  held,  under  the  facts  of 
that  case,  that  she  was  authorized  to  sell  It 
and  convey  good  title.  That  was  an  excep- 
tional case,  and  this  court  said.  In  closing 
the  opinion: 

"We  do  not  by  this  opinion,  enlarge  the  righu 
of  a  wife  so  as  to  give  to  such  as  buy  fi«m  her 
any  presumption  of  good  title.  On  the  contnirj, 
these  must  buy  at  their  peril  from  one  who  can 
deliver  title  only  in  an  unusual  situation.  Ther 
can  prevail  on^  after  josti^ing  the  ezceptioo 
beyond  reasonable  debate." 

The  case  at  bar  does  not  present  the  "un- 
usual situation"  presented  in  that  case.  Here 
the  husband  and  wife  were  living  together. 
There  was  no  necessity  for  selling  the  Deck- 
er Bros,  piano.  She  was  not  authorized  to 
sell  it  but  on  the  other  Iiand,  had  been  re- 
fused the  right  to  do  so.  The  agent  of  the 
appellant  was  informed  of  that  fact  .when  he 
took  the  piano  away  from  the  house,  and,  as 
said  in  Marston  v.  Rue,  supra,  he  must  baj 
at  his  perlL 

[2]  The  appelant  seeks  to  Justify  this  ap- 
peal upon  the  ground  of  ratification  and  es- 
toppel, but  we  think  there  was  neither  rati- 
fication nor  estoppel,  because  Mr.  McAlphie 
was  not  informed  of  the  facts.    He  was  told, 
upon  discovering  that  a  new  piano  had  bees 
placed  in  the  house,  that  it  was  placed  there 
on  approval,  without  any  obligation  to  pur- 
chase, and  that  the  Decker  piano  bad  been 
taken  away  to  be  stored  pending  their  deci- 
sion.   If  be  had  been  told  that  there  was  a 
bargain  of  sale,  and  that  bills  of  sale  bad 
been  executed,  and  no  action  on  his  part  had 
been  taken  after  such  information,  then  It 
might  be  reasonably  argued  that  he  was  es- 
topped  after  making  no  objections  thereto. 
QuoUug  from  O'Shea  r.  Bice,  49  Neb.  S93, 69 
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N.  W.  aOB,  It  )a  BUM,  In  Mnrpliy  ▼.  Olarbaon, 
25Wuti.lMD,aePao.51: 

"It  ia  elementary  law  that  knowledge  by  the 
principal  of  the  material  facta  is  an  essential 
element  of  an  effective  ratification  of  the  unau- 
thorized acts  of  his  agent." 

Mr.  McAlplne  was  not  told  the  material 
facts  until  months  afterwards.  When  he 
was  told  that  the  appellant  claimed  a  sale 
and  exchange  of  the  pianos,  be  Immediately 
notified  his  wife  that  she  must  rescind  the 
sale,  and  thereafter  she  sent  notice  to  the 
appellant.  The  appellant  came  and  took 
away  the  player  piano,  and  refused  to  re- 
deliver the  respondents'  piano  which  bad 
been  taken  and  sold. 

We  are  satisfied,  under  the  statute  and 
the  facts  stated,  that  Mrs.  McAlplne  was 
without  authority  to  enter  into  the  contract 
of  sale,  and  that  there  was  no  ratification  by 
her  husband  after  the  facts  were  made  known 
to  him.  For  this  reason  the  Judgment  of  the 
trial  court  is  affirmed. 

It  ia  unnecessary  to  discuss  other  ques- 
tlms  presented  in  the  briefs. 

ELLIS,  C.  J.,  and  FULLBBTON,  PAIU 
KBB,  and  HOLCOMB,  JJ.,  ooacur. 


JOM£S  T.  JONES.     (No.  136B9.) 
(Sapieme  Court  of  Washington.    May  8,  1917.) 

1.  Husband  and  Wire  «=>333(9>-Aubna- 
noN  OF  Husband's  ArFECTioHS— BIvidbncb 

— SumCBNOT. 
In  a  suit  bj  a  wife  against  her  fatber-lBr 
law  for  BlieuatioD  of  her  husband's  affections, 
eridence  warranting  the  inference  of  malice  on 
the  part  <rf  the  defendant  held  soffident  to  take 
the  ease  to  the  jury. 

[Ed.  Note.— For  other  casos,  see  Husband  and 
Wife,  Cent.  Dig.  i  1124.] 

2.  Hgbband  and  Wiix  «s>833(9>— Bvidsnob 
— Malici:. 

Malice,  like  other  mental  processes,  is  as 
well  shown  by  conduct  as  it  is  by  the  testim<my 
<A  tlie  person  whose  condition  of  mind  is  the 
subject  of  inquiry. 

[Gd.  Note.— For  othor  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  1124.] 

3.  Husband  and  Wifb  «=»333(3)  —  Auena- 
Tio?i  OF  Afhsctionb— Admissibilitt. 

Declarations  of  the  husband,  to  the  effect 
that  his  father  had  forbidden  him  to  talk  to 
the  plaintiff,  tiiat  the  matter  bad  been  put  in 
the  hands  of  attorneys,  and  that  she  would  have 
to  talk  to  thorn  was  admissible  to  show  the  ef- 
fect that  his  father's  wrongful  interferen<:e  and 
misrepresentations  had  upon  his  mind,  although 
the  husband  was  not  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  11^.] 

4.  Witnesses  «=»58(4)— Husband  and  Went 
—Alienation  or  Affections. 

Under  Rem.  Code  1915,  {  1214,  providing 
that  one  spouse  shall  not  be  examined  for  or 
against  the  other  without  the  other's  consent, 
testimony  of  the  husband,  purporting  to  show 
Taut  of  affection  f<M-  plaintiff,  and  testimony  of 
other  witnesses  as  to  declarations  by  the  hus- 
band prior  to  any  knowledge  on  the  defendant's 
part  of  the  relation  between  the  son  and  the 


plaintiff  offered  ta  show  that  tiie  hosband's  feel- 
infra  and  conduct  toward  the  plaintiff  were  not 
influenced  by  his  father  was  not  competent  evi- 
dence. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  1 164.] 
6.  WiTNSSSZs  «3a68(4)— Husband  and  Wife 

-Alienation  or  Aitbotionb. 
Under  Rem.  Code  191S,  {  1214,  the  compe- 
tency of  the  husband  as  a  witness  would  depend 
upon  his  relationship  at  the  time  of  the  trial, 
and  ho  would  be  predodad  from  testifying 
against  his  wife  as  to  occurrences  transpiring 
before  their  marriage, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  164.] 

6.  Husband  and  Wife  «=»334(3)— Alikna- 

TION   OF  AFFECTIONB— E>XCES8IVE  Vebdict— 

Pbkjudioe. 
As  the  evidence  showed  that  the  defendant 
consented  to  marriage  to  avoid  criminal  prose- 
cution against  his  son  with  the  ultimate  idea 
of  securing  a  divorce  of  the  parties,  and  that  he 
was  the  active  agency  in  keeping  bis  son  away 
from  his  wife,  such  action  being  in  opposition 
to  public  policy,  a  verdict  of  $12,500  wUl  not 
be  disturbed  as  result  of  prejudice  on  the 
ground  of  its  size  alone. 

[EM.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1126.] 

7.  Continuance  ^=»7— Discbetion  of  Coubt. 

It  ia  within  the  discretion  of  the  trial  court 
to  grant  or  refuse  a  continuance. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  {{  17,  18.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  AJbertson,  Judge. 

Action  by  Carols  B.  Jones  against  T.  B. 
Jonea  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Charles  F.  Munday  and  Griffin  &  Griffin, 
both  of  Seattle,  for  appellant  Halverstadt 
&  Clarke,  of  Seattle,  for  respondent 

FULLERTON,  J.  The  plaintiff,  Caiola  B. 
Jones,  brought  this  action  against  T.  E. 
Jones,  her  father-in-law,  to  recover  damages 
on  the  ground  of  alienation  of  h^r  husband's 
affections.  A  verdict  of  |25,000  was  return- 
ed by  the  Jury,  upon  which  the  court  ruled 
that  he  would  grant  a  new  trial  unless  plain- 
tiff would  submit  to  a  reduction  to  the  sum 
of  $12,500.  The  plaintiff  submitted  to  the 
reduction,  and  Judgment  was  given  accord- 
ingly.   The  defendant  appeals. 

The  principal  error  assigned  by  the  appel- 
lant is  the  denial  of  his  challenge  to  the  suf- 
ficiency of  the  evidence,  which  was  raised  by 
motions  for  nonsuit,  for  a  directed  verdict, 
and  for  judgment  non  obstante  veredicto. 
Tlie  appellant  contends  that  there  was  an  en- 
tire absence  of  any  testimony  showing,  or 
tending  to  show,  mallte  on  his  part,  and  that, 
in  the  absence  of  any  proof  of  malice,  the 
case  should  have  been  taken  from  the  Jurj* 
and  judgment  given  for  appellant.  The  evi- 
dence on  the  part  of  the  respondent  tended 
to  show  that  Tom  Jones,  the  son  of  appel- 
lant, had  been  attentive  to  the  respondent  for 
a  period  of  over  a  year  prior  to  the  marriage, 
during  which  time  he  displayed  towards  her 
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th«  utmost  affection,  and  exhibited  the  ex- 

tremest  Jealousy  of  the  attentions  Ol  other 
young  men  to  her.  He  was  a  constant  Tisi- 
tor  in  her  home,  taking  her  frequently  for 
auto  rides  and  to  the  theater.  The  respond- 
ent at  this  period  was  16  years  of  age  and 
Tom  Jones  was  21.  After  they  had  been 
thus  intimate  for  about  a  year  respondent 
discovered  in  August,  1914,  that  she  was 
pregnant  Tom  Jones  was  apparently  igno- 
rant of  this  state  of  aftalrs  until  the  father 
of  respondent,  in  October,  1014,  called  him 
to' the  house  and  Informed  him  of  her  con- 
dition. The  respondent  was  hysterical  at 
the  time,  and  Tom  Jones  put  his  arm  around 
her  and  told  her  not  to  worry,  and  everything 
would  come  out  all  right,  saying: 

"The  only  right  thing  to  do  was  to  get  mar- 
ried, but  he  bad  to  apeak  to  his  father  first, 
bomaae  he  was  in  no  position  to  support  a 
wife" 

— then  kissed  her  good-bye  and  left  He  went 
hornet  and  informed  his  father,  who  testified 
that  he  told  his  son  that  if  she  was  a  decent 
girl  and  he  loved  her,  he  must  marry  her 
and  take  care  of  her.  There  is  no  further 
evidence  of  what  passed  l>etween  father  and 
son  at  the  time,  but  the  fact  is  that  the  son 
never  returned  to  the  respondent  to  make 
good  his  promise.  The  respondent  later  be- 
gan to  threaten  a  criminal  prosecution,  and 
the  appellant  undertook  c<Muplete  charge  of 
all  negotiations,  the  son  remaining  passive. 
The  attorney  for  respondent  was  insisting 
that  marriage  was  the  only  alternative  to 
prosecution.  A  meeting  was  arranged  be- 
tween this  attorney  Itnd  those  representing 
the  appellant  in  which  the  appellant  agreed 
to  a  marriage  between  his  son  and  respond- 
ent The  marriage  occurred  about  a  week 
later  in  Everett ;  the  appellant  with  his  son 
and  the  respondent  with  her  sister  and  father 
composing  the  party  present  at  the  ceremony 
In  the  courthouse  there.  On  their  return 
from  the  marriage  ceremony,  respondent  and 
her  famUy  left  the  interurban  car  at  Fre- 
mont, appellant  and  his  son  going  on  down 
town.  It  was  in  evidence  that  the  appellnnt 
promised  to  call  at  the  home  of  respondent 
the  next  day.  He  did  not  go  there,  how- 
ever, until  about  a  week  later,  and  Uien  in 
resiwnse  to  an  insistent  summons.  On  this 
visit  appellant  asked  respondent  about  her 
condition,  and  suggested  tliat  she  go  to  some 
other  city  until  the  baby  was  born.  She  de- 
clined, and  then  he  told  her  to  go  to  the 
hospital  In  Seattle  and  have  the  best  of  care 
and  he  would  pay  all  o(  her  bills.  She  testi- 
fied tliat  he  asked  her  when  she  would  re- 
lease his  son,  and  she  told  him  that,  with  a 
small  baby  on  her  hands,  she  would  not  re- 
lease him.  "Well,  he  says,  'You  can  give 
the  baby  to  Tom,  and  you  can  always  get 
married  again.'  Then  he  got  kind  of  mad, 
and  he  told  me  he  absolutely  refused  Tom 
to  live  with  me.  He  said  be  had  another 
girl  picked  out  for  Tom  and  Iiad  other  plans." 
This  testimony,  though  denied  by  appellant, 


is  aobstantlated  by  thiit  of  ttie  sister  of  re- 
spondent, who  was  present  at  the  meetftos 
between  the  parties.  The  appellant  left  this 
meeting  In  an  angry  frame  of  mind,  and 
subsequently  declined  to  pay  the  hospital 
bills  of  rewondent  Appellant's  son  made 
no  eflTort  to  visit  or  cohabit  with  liis  wife. 
She  met  him  but  once  after  the  marriage. 
She  testified: 

"My  sister  called  Tom  up  and  asked  hiaa  to 
meet  her,  and  she  went  and  met  him  first  and 
then  about  five  minutes  afterwards  I  met  him, 
becanse  he  refused  to  meet  me  at  all:  and  be 
was  awfully  mad  beanaae  I  met  him  that  way. 
and  he  said  he  couldn't  talk  to  me:  that  bis 
father  had  forbidden  him  to  say  anything;  that 
he  had  put  it  in  the  hands  of  his  attomeya. 
and  I  would  have  to  talk  to  them.  He  said  his 
father  had  forbiddon  him  to  say  anythinc 
tome." 

A  child  was  bom  to  respondent  In  Janu- 
ary, 1016.  Hie  husband  continued  to  live 
with  his  father  until  July,  1915,  when  he  left 
his  home  to  take  a  position  in  Alaska,  wlth- 
ont  calling  upon  or  communicating  with  the 
respondent.  The  only  money  he  ever  con- 
tributed to  the  sfapport  of  his  wife  and  dilld 
was  the  sum  of  $20. 

[1,2]  We  think  the  motions  cballeiigiing 
the  suffleiency  of  the  evidence  were  properly 
denied  by  the  court  as  there  was  sufBcient 
evidence  to  warrant  the  submission  of  the 
case  to  the  Jury.  These  objections  were 
based  diiefly  on  the  assumption  that  there 
was  no  proof  of  malice  on  the  part  of  appel- 
lant It  is  true  the  appellant  testified  tliere 
was  none,  but  we  think  there  were  matters 
In  evidence  from  whldi  malice  might  be  in- 
ferred. Malice,  like  other  mental  processes, 
is  as  well  shown  by  conduct  as  it  is  by  the 
testimony  of  the  person  whose  condltlMi  of 
mind  is  the  subject  of  inquiry. 

[S]  An  objection  is  made  to  the  declaration 
of  the  son  to  the  effect  that  his  father  had 
forbidden  him  to  talk  to  respondent;  that 
their  matter  had  been  put  in  the  bands  of 
attorneys,  and  she  would  have  to  talk  to 
them.  We  do  not  find  that  timely  objection 
was  made  to  this,  but,  conceding  the  fact 
otherwise,  such  evidence  was  admissible  un- 
der the  authorities.  In  Kevins  v.  Nevins,  68 
Kan.  410,  75  Pac.  492,  it  is  said: 

"The  declarations  of  the  young  husband,  al- 
though not  a  party  to  the  suit,  were  admis^iible 
to  show  the  effect  that  his  father's  wrongful  in- 
terference and  misreprescntatkms  bad  upon  hia 
mind.  It  was  competent  not  only  to  show  the 
active  and  persistent  efforts  of  the  defendant  to 
alienate  his  son  from  Ella,  but  it  was  also 
both  proper  and  necessary  to  show  the  effect 
of  sucn  efforts  upon  the  son.  For  this  purpose 
the  testimony  was  competent" 

In  Williams  v.  Williams,  20  Colo.  51.  37 
Pac.  614,  it  is  said: 

"Under  the  issue  to  be  determined,  and  in  con- 
nection with  the  testimony  introduced,  it  was, 
in  our  opinion,  proper  to  admit  in  evidence  the 
declarations  of  Edward,  for  the  purpose  of  show- 
ing what  influenced  bis  conduct  in  separatiiig 
from  his  wife.  It  is  true  his  mere  declarations 
were  not  admissible  to  show  what  his  mother's 
conduct  was,  n«c  was  it  of  itself  mknn,  material 
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how  ))ad  Us  motlieT'g  coii4>ict  was  towards 
plaintiff;  for,  no  mattor  bow  bad  her  conduct 
was,  she  cooJd  not  properly  be  held  liable  in 
this  action  unless  the  effect  of  her  conduct  was 
such  as  to  cause  Edward  to  become  estranged 
from  and  desert  hia  wife.  From  the  record 
it  clearly  appears  that  the  trial  court  was  care- 
ful to  place  the  declarations  of  the  husband  up- 
on this  ground.  Thus  limited,  it  was  not  errotr 
to  admit  proof  of  his  declarations." 

[♦,  I]  Contention  la  made  by  appellant  that 
it  was  error  to  exclude  the  testimony  of  the 
busl>and  purporting  to  show  want  of  affection 
for  his  wife,  and  also  the  testimony  of  other 
witnesses  as  to  declarations  made  by  the 
husband  prior  to  any  knowledge  on  appel- 
lant's part  of  the  relations  between  his  son 
and  respondent  for  the  purpose  of  establish- 
ing that  the  husband's  feelings  and  conduct 
toward  respondent  were  not  influenced  by  his 
father.  Under  Rem.  Code,  {  1214,  providing 
that  one  spouse  shall  not  be  examined  for  or 
against  the  other  without'  snch  other's  con- 
sent, we  have  held  In  Stanley  v.  Stanley,  2T 
Wash.  670,  68  Pac,  187,. a  suit  by  the  wife 
against  her  husband's  parents  for  alienating 
the  affections  of  the  husband,  that  the  hus- 
band was  not  competent  to  testify  over  the 
objection  of  the  wife.  If  the  husband  was 
incompetent  to  testify  as  to  any  matter, 
clearly  the  statute  could  not  be  evaded  by 
admitting  in  evidence  declarations,  made  by 
blm  to  third  parties.  While  the  state  of 
uilnd  of  the  husband  In  this  case  was  a  ma- 
terial fact  to  be  considered  in  determining 
whether  there  had  been  an  alienation  of  the 
husband  brought  about  by  bis  father,  it  was 
a  matter  for  proof  by  competent  evidence,  by 
evidence  which  would  not  fall  within  the 
inhibition  of  our  statute.  It  was  sought 
further  to  prove  by  the  husband's  testimony 
what  his  disposition  toward  respondent  was 
at  a  i)erlod  preceding  the  existence  of  the 
marriage  relation.  But  his  competency  as  a 
witness  would  depend  upon  his  relationship 
at  the  time  of  the  trial,  and  he  would  be  pre- 
cluded from  testifying  against  his  wife  as  to 
occarrencee  transpiring  before  marriage. 
Sands  v.  I>avld  Bradley  &  Co.,  86  OkL  649, 
129  Pac.  732,  46  L.  R.  A.  (N.  S.)  396. 

[•]  Appellant  further  contends  that  the 
verdict  of  the  Jury  was  so  grossly  excessive 
OS  to  show  passion  and  prejudice  on  their 
I»rt,  and  that  a  new  trial  should  be  awarded 
in  consequence.  The  verdict,  as  we  have 
seen,  was  for  $25,000,  and  was  reduced  by 
the  trial  Judge  to  $12,500.  The  latter  figure 
still  seems  large,  but  there  is  evidence  Justl- 
fj'lng  an  award,  and  there  is  no  showing  oth- 
er than  the  size  of  the  verdict  that  the  Jury 
was  influenced  by  prejudice.  The  Jury  was 
warranted  in  finding  from  the  evidence  that 
the  appellant  consented  to  the  marriage  for 
the  purpose  of  avoiding  a  criminal  prosecu- 
tion against  bis  son  and  with  the  ultimate 
idea  of  securing  a  divorce  of  the  parties,  and 
that  be  was  the  active  agency  In  keeping  his 
son  away  from  his  wife.    Public  policy  baa 


regard  for  the  maintenance  of  the  marriage 
relation,  and  appellant's  acts  and  conduct 
were  In  opposition  to  that  policy.  Under 
the  circumstances  we  are  loath  to  disturb  the 
verdict  of  the  Jury  as  modified  by  the  trial 
court 

Errors  are  assigned  relating  to  the  admis- 
sion and  exclusion  of  evidence  other  than 
those  above  indicated,  but  we  find  none  of 
them  material.  Objections  raised  as  to  sev- 
eral of  the  Instructions  given  are  not  well 
taken,  even  If  the  i>aragraph8  complained  of 
be  withdrawn  from  their  setting  as  a  part  of 
the  charge  given.  The  instructions  as  a 
whole  .were  proper  statements  of  the  law,  and 
presented  the  appellant's  defense  to  the  Jury 
in  the  clearest  and  fairest  way  possible. 

[7]  Error  Is  assigned  upon  the  refusal  of 
the  court  to  grant  a  continuance  at  the  close 
of  the  trial  for  the  purpose  of  enabling  the 
appellant  to  show  that  respondent  had  tried 
to  place  the  paternity  of  her  child  upon 
another  man  prior  to  her  claim  on  that  score 
against  the  son  of  appellant.  The  court 
refused  to  grant  the  continuance  at  that 
stage  of  the  proceedings,  suggesting  to  ap- 
pellant that  the  matter  might  be  presented 
upon  a  motion  for  a  new  trial.  The  matter 
was  presented  upon  the  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence, 
and  affidavits  pro  and  con  were  submitted, 
upon  which  the  court  ruled  the  showing  made 
was  insufficient.  It  was  within  the  discre- 
tion of  the  trial  court  to  grant  or  refuse  a 
continuance,  and  we  do  not  think  there  is 
any  showing  of  abuse  on  his  part.  An  ex- 
amination of  the  affidavits  clearly  Indicates 
their  Inadequacy  to  affect  the  Issue  of  the 
trlat 

The  Judgment  Is  afilrmed. 

ELLIS,  C.  J.,  and  PARKER  and  QOL- 
COMB,  JJ.,  concur. 


In  re  SLOCUM'S  ESTATE, 

DU  BOIS  V.  DAUGHERTT. 

(No.   13868.) 

(Supreme  Court  of  Washington.    May  2,  1917.) 

1.  Wn.I.8  9=>439— CONSTBTJOTION— Tbstatob'b 

Intent. 
The  primary  object  in  construing  wills  is  to 
determine  the  testator's  intent 

[ICd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  952,  955,  957.] 

2.  Wills  «=>820(4)— Cowstbuction— Maiwti- 
KANCE  of  Wife. 

Where  a  testator  gave  his  wife  a  life  es- 
tate in  both  his  separate  and  the  community 
property,  with  power  to  use  for  her  mainte- 
nance, and  provided  that  u^n  her  death,  her 
property  and  bis  then  remainmg  should  descend, 
etc.,  maintenance  expenditures  by  the  wife 
should  be  deducted  from  the  total  of  the  bus- 
band's  and  wife's  property,  and  not  merely  from 
that  passing  under  his  wUl. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2116-2119.] 
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Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  B.  H.  Back,  Judge. 

In  the  matter  of  tbe  estate  of  C.  W.  Slo- 
cum,  deceased.  Proceeding  by  W.  B.  Du 
BoIb,  administrator  of  C.  W.  Slocum,  deceas- 
ed, against  Alice  Dangberty,  administratrix 
of  lanra  Slocum,  deceased.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

McMaster,  Ball  &  Drowley,  of  VancouTer, 
for  appellant  Miller  &  Wilkinson,  of  Van- 
couver, for  respondent 

CHADWICK,  J.  C.  W.  Slocum,  now  de- 
ceased, left  a  will  in  which  he  provided, 
among  other  things,  as  follows: 

"One-third  of  my  property  is  my  own  separate 
property  owned  by  me  before  marriage,  and  the 
nataral  increase  thereof;  two-thirds  of  all  my 
property  is  community  property  acquired  by 
mvself  and  wife. 

I  give,  bequeath  and  devise  all  of  mv  proper- 
ty, both  real  and  personal,  of  every  kind,  na- 
ture and  description  whatsoever,  of  which  I 
may  die  seised  and  possessed,  unto  my  wife, 
Laara  Slocum,  during  her  natural  life,  to  be 
used  by  her  for  her  own  comfort  and  maintenance 
as  she  may  see  fit.  That  upon  her  denth  it  is  my 
desire  and  wirii  that  her  one-third  of  the  prop- 
erty still  remaining  descend  as  she  may  desire 
and  my  two-thirds  then  remaining  descend  to 
my  legal  heirs  then  living,  share  and  share 
aHke." 

The  win  was.  In  form,  a  nonintervention 
will.  Upon  the  death  of  the  testator,  Laura 
Slocum,  the  surviving  wife,  took  possession 
of  the  whole  of  the  estate  as  executrix. 
Pending  final  settlement  Laura  Slocum  died. 
Bespondent  was  appointed  administrator 
cum  testamento  annex©  of  the  estate  of  O. 
W.  Slocum,  and  appellant  was  appointed  ad- 
ministratrix cum  testamento  annexo,  of  the 
estate  of  Laura  Slocum,  deceased.  Between 
the  death  of  O.  W.  Slocum  and  the  death  of 
Lanra  Slocum,  she  had  used  for  her  own 
maintenance  and  comfort  a  large  sum  of 
money.  It  Is  the  contention  of  the  respond- 
ent that  this  sum — the  parties  do  not  agree 
upon  the  exact  amount — should  be  deducted 
from  the  whole  estate.  Including  the  share 
of  Mrs.  Slocum,  while  appellant  maintains 
that  It  should  be  deducted  from  the  property 
passing  under  Mr.  Slocum's  will  to  the  ex- 
clusion of  Mrs.  Slocum's  share.  After  a 
hearing,  the  court  held  that  the  expenditures 
made  by  Mrs.  Slocum  for  her  maintenance 
and  comfort  should  be  charged  to  the  whole 
estate,  and  this  appeal  followed. 

[1, 2]  We  incline  to  the  holding  of  the  tri- 
al Judge.  We  must  admit  that  an  attractive 
theory  may  be  advanced  by  either  side,  but 
the  first  landmark  in  the  constructicm  of 
wills  is  to  ascertain  the  intention  of  the  tes- 
tator. Under  the  laws  of  this  state,  the  tes- 
tator might  have  disposed  of  his  entire  prop- 
erty to  the  exclusion  of  his  spouse.  Instead 
of  doing  so,  he  treated  his  whole  property, 
separate  and  community,  as  one  entity,  sub- 
ject to  a  charge  for  the  support,  maintenance, 
and  comfort  of  his  wife  during  her  lifetime. 
After  her  death  the  remainder,  if  any,  of  his 


separate  and  community  property,  shonld  go 
to  Ills  legal  heirs  then  living.  If  ttie  testa- 
ment ended  with  the  words: 

"I  give,  beqneath,  and  devise  all  of  my  pR>(>- 
erty,  both  real  and  personal,  of  every  kind,  na- 
ture and  description  whatsoever,  tk  which  I 
may  die  seised  and  possessed,  onto  my  wife 
Laura  Slocimi,  during  her  natural  life,  to  be 
used  by  her  for  her  own  comfort  and  mainte- 
nance as  she  may  see  fit" 

— appellant's  position  could  hardly  be  doatrt- 
ed.  In  gathering  the  intention  of  a  testator, 
we  are  put  to  the  added  burden  of  consider- 
ing each  phrase,  and  in  its  setting  with  otli- 
er  phrases.  Immediately  following  the 
clause  quoted,  we  find  the  intention  of  the 
testator  clearly  manifested: 

"That  upon  her  death  it  is  my  desire  and  wi^h 
that  her  one-third  of  the  property  still  re- 
maining descend  as  she  may  desire  and  my  twx>- 
thirds  tben  remaining  descend  to  my  legal  heirs 
then  living,  share  and  share  alike.'' 

The  subsequent  'expression  is  not  vague  or 
general,- nor  Is  It  repugnant  to  the  first 
phrase.  The  gift  is  complete.  All  property 
passes.  The  doubt.  If  any,  as  to  whether 
ttie  charge  for  the  comfort  and  maintenance 
of  the  survivor  is  to  be  made  against  the 
husband's  share  alone  or  the  entire  estate  is 
not  answered  by  reference  to  the  flrat  testa- 
mentary clause.  Besort  to  the  dauae  fol- 
lowing discloees  the  thought  that  the  remain- 
der of  the  estate,  after  the  death  of  the  wife, 
would  be  tliat  part  of  the  whole  estate  re- 
maining after  deducting  all  sums  used  by 
her  for  her  own  comfort  and  mi«tnt»n«iM«p, 

Affirmed. 

ELLIS.  C.  J.,  and  MOBBIS,  MAIN,  and 
WEBSTEB,  JJ.,  concur. 


COATES  V.  OABSE  et  ai     (No.  M72e.) 
(Supreme  Court  of  Washington.    May  8,  1917.> 

LANOLoan  and  Tenant  ^3»47— Lkasb— Pat- 

MENT  IN  Case  of  Sale. 
Provision  in  lease  to  lessor  right  to  sell  the 
land,  and  providing  that  in  case  of  sale  the 
lessor  will  pay  lessee  $200,  and  compensate  him 
for  expenditures  on  the  land,  and  on  such  pay- 
ment the  lessee  will  surrender  possession,  enti- 
tles the  lessee  to  payment  only  In  case  he  is  re- 
quired to  surrender  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  112,  113.] 

Department  2.  Appeal  from  Superior 
Court  Taklma  County;  Thomas  B.  Grady. 
Judge. 

Action  by  F.  B.  Coates  against  William 
Carse  and  others.  Judgment  for  i^intlil. 
and  defendants  appeal.  Beversed  and  re- 
manded, with  Instructloiis. 

Clark  &  Lockhart,  of  North  Yakima,  for 
appellants.  William  M.  Thompson,  of  North 
Yakima,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  from  the  defendants 
I276.S2,  under  a  lease.    The  case  was  tried 
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to  the  court  and  a  Jury.  At  tbe  close  of  the 
plaintliTs  evidence,  and  at  tbe  close  of  all 
the  evidence,  the  defendants  moved  tbe  court 
for  a  directed  verdict.  These  motions  were 
denied,  tbe  case  was  subjnltted  to  tbe  Jury, 
and  a  verdict  was  returned  for  the  full 
amount  claimed  in  tbe  complaint  The  de- 
fendants have  appealed. 

The  facts  In  the  case  are  not  in  dispute. 
It  appears  that  on  tbe  29tb  day  of  March, 
191C,  the  appellants  were  tbe  owners  of  20 
acres  of  land  in  Taklma  county,  which  con- 
tained a  bearing  orchard.  On  that  day  they 
leased  tbe  jpremtses  to  tbe  respondent.  He 
Immediately  took  possession  under  the  lease. 
This  lease  provided,  among  other  things,  as 
follows: 

"TTie  said  parties  of  the  first  part  reserve  tbe 
right  to  sell  said  land  on  or  before  August  1, 
1916^  and  in  case  of  a  sale  bein^  made,  the  said 
parties  of  tbe  fiiot  part  hereby  agree  to  pay 
to  the  said  party  of  tbe  second  part  tbe  sum  w 
two  hundred  dollars  (fSpO.OO),  toother  with 
a  jnst  and  equitable  price  or  sum  of  money 
for  labor  and  money  expended  on  said  land  and 
orchard  by  said  party  of  the  second  part,  and 
upon  said  pajment  tbe  said  par^  of  tne  second 
part  agrees  to  surrender  to  said  parties  of  the 
first   part  peaceable  possession  of  said   land." 

After  the  respondent  had  entered  into  pos- 
session of  the  land,  and  prior  to  August  1, 
1916,  the  appellants  sold  and  conveyed  the 
land  to  one  Rankin.  At  the  time  of  the  sale 
Mr.  Rankin  knew  of  the  tenancy  of  tbe  re- 
spondent. Tbe  respondent  was  not  required 
to  terminate  the  lease  or  surrender  possea- 
sion  of  the  land.  The  respondent  also  knew 
of  tbe  sale  to  Mr.  Rankin  by  tbe  appellants. 
After  tbe  sale  bad  been  completed,  and  while 
tbe  respondent  was  still  in  possession  of  tbe 
land,  be  made  a  demand  upon  Mr.  Carse,  one 
of  the  appellants,  for  tbe  sum  of  $200,  and 
for  labor  and  expenses  which  he  had  at  that 
time  put  upon  the  land  to  the  amount  of  $76.- 
S2.  Tbe  ai^)ellant  refused  to  pay,  and  this 
action  was  brought 

It  is  not  claimed,  either  in  the  complaint 
or  in  the  evidence,  that  tbe  respondent  sur- 
rendered possession  of  the  land  to  the  api)el- 
lants,  or  that  be  was  requested  to  do  so.  Un- 
der these  facts  it  is  clear  that  respondent 
was  not  entitled  to  recover,  and  it  was  tbe 
duty  of  the  court;  to  direct  a  verdict  in  favor 
of  tbe  appellanta  The  lease  provides,  as 
quoted  above,  that  the  appellants  reserve  the 
right  to  sell  tbe  land  before  August  1,  1916, 
and  in  case  of  such  sale  then  the  appellants 
agree  to  pay  tbe  respondent  tbe  sum  of  $200, 
together  with  a  Just  and  equitable  price  for 
labor  and  money  expended  upon  said  land, 
and  npon  said  payment  the  respondent 
''agrees  to  surrender  to  said  parties  of  tbe 
first  part  peaceable  possession  of  said  land." 
It  is  plain  from  this  provision  of  the  con- 
tract that  tbe  appellants  agreed  to  pay  the 
$200,  and  the  expenses,  only  in  case  tbe  land 
was  sold,  and  tbe  respondent  required  to  sur- 
render tbe  possession  of  the  land.  The  ob- 
ject of  this  provision  clearly  waa  to  protect 


the  req;)ondent  In  case  he  had  expended  mon- 
ey and  labor  upon  the  land,  and,  after  sueb 
expenditure,  was  dispossessed  by  reason  of 
a  sale.  Tbe  lease  was  executed  in  March. 
The  appellants  reserved  tbe  right  to  sell  tbe 
land  up  to  August  of  that  year.  The  work  of 
spraying  the  orchard,  pruning  it.  Irrigating 
it,  and  attentions  of  thait  kind,  would  all  be 
d(me  between  March  and  August  Tbe  cr(^ 
grown  upon  tbe  orchard  would  not  be  gath- 
ered until  after  August  This  provision  of 
tbe  lease  required  that  the  appellants,  if  pos- 
session was  taken  from  the  respondent  be- 
fore August  should  pay  him  for  bis  time 
and  e.xpense,  and  $200  in  addition  thereto, 
to  remunerate  him  for  his  loss  of  tbe  harvest 
in  case  of  the  surrender  of  possession.  It 
was  clearly  not  the  intention  of  the  parties 
to  the  ccmtract  that  the  respondent,  in  case 
of  sale,  would  be  entitled  to  retain  posses- 
sion of  the  land,  harvest  bis  crop,  and,  in  ad- 
dition thereto,  receive  pay  for  bis  work  and 
expenses,  and  $200  additlqnal.  It  is  unrea- 
sonable to  suppose  that  such  a  contract  was 
contemplated.  The  terms  of  tbe  contract  are 
plain  that  the  $200  and  expenses  incurred 
between  March  and  August  was  tor  tbe  sur- 
render of  the  premises  by  tbe  respondent  to 
tbe  appellants,  and  for  no  other  purpose. 
Inasmuch  as  tbe  respondent  was  not  dispos- 
sessed of  tbe  premises,  but  was  permitted  to 
remain  thereon,  be  was  clearly  not  entitled 
to  recover.  The  purchaser  of  tbe  land  knew 
of  tbe  tenancy,  and  therefore  could  not  dis- 
possess tbe  tenant  The  appellants  could  dis- 
possess him  only  by  complying  with  the 
terms  of  the  lease,  that  is,  by  paying  blm  for 
his  labor  and  expense,  and  $200  addltlonaL 
No  effort  was  made,  either  by  the  appellants, 
or  by  the  purchaser,  to  dispossess  the  re- 
spondent and  he  was  therefore  not  entitled 
to  recover  either  bis  expenses,  or  for  his 
labor,  or  the  $200.  He  will  be  remunerated 
by  his  share  of  the  crop  under  the  lease. 
-  The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  Instructions  to  dis- 
miss tbe  action. 

ELUS,   0.   J.,   and   FULLBRTON,   PAR- 
KER, and  HOLCOMB,  JJ.,  concur. 


DWIGHT  V.  WALDRON  et  ai     (No.  13982.) 
(Supreme  Court  of  Washington.    May  5,  1917.) 

1.  Tenancy  in  Couuon  «=>19(1)— Right  of 

C!oTENANT— PUBCHASE     OF    ADVEIBSE     INTEB- 
E6T. 

A  tenant  in  common  cannot  by  purchasing 
an  outstanding  adverse  title  to  (v  incumbrance 
on  tbe  land  deprive  his  ootenants  of  their  com- 
mon interest  when  the  parcbase  is  made  for  the 
benefit  and  protection  of  the  common  estate. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  CSent  Dig.  §  55.] 

2.  Tenancy  in  Coicmon  «=>19(2)— Right  of 
cotesant— pcbchasb  op  o0t8tandinq  "ft- 

TLE   OB;  CLAM. 

A  purchase  by  one  cotenant  of  an  outstand- 
ing tiue  or  claim  against  land  owned  in  com- 
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raon  is  aa  to  tlie  other  cotenants  voidable  only ; 
they  having  right  to  elect  to  share  in  benefit  of 
purchase. 

[Ed.  Note.— For  other  caaes,  see  Tenancy  in 
Common,  Cent  Dig.  $  56.] 

3.  Tenancy  in  Common  «=>19(2)— Right  op 

COTENANT— PUBCHASB     OF     ADVEBSB     TITLE 

OB  Claim— Share  in  Benefits. 
If  a  cotenant  wishes  to  share  in  adverse  ti- 
tle acquired  by  a  cotenant,  he  must  within  a 
reasonable  time  tender  payment  of  his  share 
of  the  price  necessarily  expended  in  acquiring 
title ;  what  constitutes  a  reasonable  time  de- 
pending up<»i  the  particular  facta  in  each  case, 
but  must  not  bo  longer  than  is  consistent  with 
fair  dealing. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  i  56.] 

4.  Tenancy  in  Common  cS=»38(5)— Action  bt 
Cotenant  to  Quiet  Title— Laches. 

In  action  by  a  cotenant  to  set  aside  a  tax 
deed  and  quiet  title  to  undivided  interests  in 
the  land,  20  years  having  elapsed  since  plain- 
tifC«  predecessors  made  default  in  payment  of 
taxes,  and  more  than  12  years  having  elapsed 
since  a  cotenant,  defendant  s  predecessor,  acquir- 
ed the  land  at  the  tax  foreclosure  sale,  was 
barred  by  ladbes. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §  111.] 

5.  .Tenancy  in  Common  <8=>19(2)— Duty  to 
Pkotbct  Common  Title. 

Equity  does  not  oblige  a  cotenant  to  pay 
out  hia  money  to  protect  the  c(nnmon  title,  but 
permits  him  to  do  so  and  converts  him  into 
a  trustee  when  he  has  done  so. 

[EM.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §  56.] 

6.  Tenancy  in  Common  ®=»19(5)— Purchase 
OF  Advebse  Claim— Failure  of  Cotenants 
TO  Reimburse — Presumption. 

Where  a  cotenant  has  purchased  an  adverse 
claim  to  the  land,  failure  of  the  other  cotenants 
to  reimburse  him  within  a  reasonable  time  will 
be  taken  as  an  election  on  their  part  to  allow 
him  to  take  the  title  he  has  acquired  for  his 
individual  use. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {  50.] 

7.  Taxation  «=»667— Fob!eclobubb  Pbooeed- 
iNQs  —  Validity  —  Sale  in  Excess  of 
Amount  op  Taxes  Due. 

Under  the  procedure  prescribed  by  our  stat- 
ute, that  the  property  was  sold  for  approximate- 
ly 50  cents  in  ei^cess  of  the  amount  of  taxes  due 
does  not  render  void  the  tax  foreclosure  proceed- 
ing or  the  title  acquired  thereby. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f  1350.] 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  Sheeks, 
Judge. 

Action  by  W.  G.  Dwlght  against  Ella  Wal- 
dron  and  others.  From  a  Judgment  of  dis- 
missal after  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Affirmed. 

Stewart  &  Tucker,  of  Aberdeen,  for  appel- 
lant Bridges  &  Bruener,  of  Aberdeen,  for 
respcmdents. 

FDLLERTON,  J.  This  is  an  actton 
brought  by  the  appellant  Dwight,  against  the 
respond^its  Waldron,  to  set  aside  a  tax  deed 
to  certain  real  property  situate  In  the  city  of 
Hoqulam,  and  to  quiet  the  title  of  the  re- 


spondents to  certain  undivided  interests  is 
the  property.  A  demurrer  to  tlie  ccwnplaict 
was  interposed  and  sustained,  after  wbi-.* 
the  appellant  elected  to  stand  thereon.  From 
a  Judgment  of  dismissal  thereafter  enter- 
ed this  appeal  Is  prosecuted.  Tlie  nltlmate 
question  therefore  is:  Does  the  cxwnplaiiit 
state  facts  sufficient  to  constitute  a  cause  of 
action? 

The  facts  stated  in  the  complalnf;  are  snb- 
stanUally  these:    On  October  16,    1.S90,   th^ 
respondent   R.    P.    Waldron,    together    wStl! 
Arch  Murray,  Alex  Miller,  and  Frank    Mil- 
ler, became  the  owners  of  the  property  ir 
question  by  virtue  of  a  warranty   deed  ex- 
ecuted to  them  by  the  then  owner  ^>t  the 
property,  the  deed  conveying  to  Fraakc  Miller 
an  undivided  one-seventh  Interest  in  the  land, 
and  to  the  remaining  grantees  an  andl'rided 
six-sevenths  interest  therein.    These  parties 
held  the  land  until  June  20,  1895,  when  R. 
P.  Waldron  conveyed  his  interest  to  ome  I- 
W.  Walker.     During  the  years  the  propertr 
was  held   by  the  orig^lnal  purchasers    taxes 
were  assessed  against  the  property  by  the  as- 
.sessor    of   Chehalis  -county,    the   couat7    in 
which  the  lands  lie,  in  the  name  of  the  orig- 
inal purcliasers  up  to  the  time  of  the  tzaiw- 
fer  by  Waldron  to  Walker,  and  from   that 
date  up  to  May  31,  1902,  in  the  name  of  orii;- 
inal  purchasers,  with  the  exception  that  the 
name  of  Walker  was  substituted  for  tbat  of 
Waldron  as  one  of  the  owners  of  the  prop- 
erty.    The  owners  of  the  property  suffered 
the  taxes  to  become  delinquent  and  on  the 
date  last  named  one  M.  E.  Ross,  then  a  stran- 
ger to  the  title,  procured  from  the  county  of 
Chehalis  a  certificate  of  delinquency  for  the 
taxes  for  the  years  1896  to  1900,  indnsive 
After  procuring  this  certificate,  and  on  Sep- 
tember 2,  1902,  M.  E.  Ross  acquired  by  quit- 
claim deed  from  L.  W.  Walk^  his  interests 
in  the  property.    On  September  13, 1902,  Mrai 
Ross  began  an  action  In  the  superior  court 
of  Chehalis  county  to  foreclose  her  certifi- 
cate.    At  this  time  both  Alex  MUler   and 
Frank  Miller  were  dead,  and  the  plaintiff 
made  parties  defendant  to  the  forecloenre 
proceedings  the  surviving  owner  Murray  and 
the   heirs  at  law  of  the  deceased   owners. 
Service   was  had   upon   Murray  personally, 
and  upon  the  otlter  defendants  by  pablica- 
tion  after  a  return  of  not  found  had  been 
made  by  the  sheriff  in  whose  luuids  the  sum- 
mons was  placed  for  service.     Default  'was 
made  in  the  proceedings  by  the  defendants^ 
and  on  December  18,  1902,  a  decree  <^  fore- 
closure was  entered  on  the  oertiflcate  ct  de- 
linquency, for  the  principal  and  interest  due 
thereon,  together  with  the  costs  of  the  pro- 
ceedings, the  total  aggregating  the  sam  of 
$81.73.     Thereafter  a  sale  of  the  property 
was  had  under  the  decree  of  foredosare  by 
the  treasurer  of  Chehalis  -county,  at  whicb 
sale  Mrs.  Ross  became  the  pnrdtiaaer  of  tbft 
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»roi)erty,  and  on  Febrnary  14,  1903,  a  treas- 
i  r'^r's  deed  therefor  was  issued  to  her.    The 
XL.-X:  sale  was  In  all  respects  regular,  other 
:lia.n   that  the  land  was  sold  for  a  snm  In 
:^:s:<:ess  of  the  amount  due  on  the  decree^  "of 
ai>I>roxlniately  50  cents."     After  the  execu- 
tion of  the  treasurer's  deed  Mrs.  Ross  assum- 
ed   cvTiiershlp   of  the  entire   tract,   and   on 
April    7,  1909,  conveyed  the  same  by  war- 
ranty deed  to  R.  P.  Waldron.    The  respond- 
ent H.  B.  Waldron  is  the  wife  of  R.  P.  Wal- 
dron,  and  these  respondents  on  March  19, 
1909,  mortgaged  the  property  to  the  respond- 
ent Ella  Waldron,  which  mortgage  had  not 
l>een  paid  in  full  at  the  time  of  the  com- 
xnencement  of  the  present  action  on  Decem- 
ber 8,  1915.    Since  the  execution  of  the  tax 
deed  Mrs.  Ross  and  R.  P.  Waldron  and  wife, 
as  owners,  have  paid  all  of  the  taxes  levied 
upon  and  assessed  against  the  property,  and 
"plaintiff  has  not,  and  his  predecessors  in  In- 
terest have  not,  paid  or  undertaken  to  pay 
any  taxes  on  the  said  property  since  the  exe- 
cution of  the  said  tax  deed."    The  appellant 
acquired  such  Interests  in  the  property  as 
lie  possesses  from  Arch  Murray  and  the  heirs 
at  law  of  Frank  and  Alex  Miller.    He  made 
no  tender  of  the  taxes  paid  by  the  respond- 
ents and  their  predecessor  in  interest,  but  In 
his  complaint  avers  that  he  is  ready  and 
willing  to  pay  the  amount  of  the  taxes,  in- 
terest, costs,  and  accrued  costs  becoming  due 
and  payable  on  the  property  on  account  of 
levies  of  taxes  made  against  the  property 
since  the  year  1896. 

The  complaint  contains  allegations  also 
concerning  the  relations  existing  between 
Mrs.  Hoss  and  the  respondents  Waldron,  and 
concerning  their  purposes  In  acquiring  the 
title  to  the  property  through  the  tax  fore- 
closure proceedings,  but,  as  no  stress  is  laid 
on  these  allegations  in  this  court,  they  need 
not  be  further  noticed. 

Tlie  complaint  contains  no  allegation  con- 
cerning the  i>ossession  of  the  property  since 
the  time  of  the  tax  foreclosure  sale,  It  la 
inferable  from  the  allegations,  however,  that 
neither  the  appellant  nor  any  of  his  pred- 
ecessors in  Interest  has  ever  had  posses- 
sion of  It,  and  the  most  favorable  deduction 
than  can  be  drawn  in  his  favor  is  that  the 
land  has  t>cen  at  all  times  vacant  and  unoc- 
cupied. 

The  demurrer  was  based  on  two  statutory 
grounds  of  demurrer,  want  of  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  stat- 
ute of  limitations.  The  record  does  not  dis- 
close upon  which  of  these  the  trial  court 
rested  its  conclusion,  but  the  appellant  con- 
tends that  the  conclusion  Is  not  sustaina- 
ble upon  either  of  the  suggested  grounds. 
More  specifically,  he  contends  that  Mrs.  Ross 
became  a  tenant  in  common  with  the  pred- 
ecessors In  Interest  of  the  appellant  when 
she  acquired  the  interests  of  R.  P.  Waldron 
on  June  20,  1895,  that  her  8ut>sequent  ac- 
quisition of  the  legal  title  to  the  whole  proi>- 


erty  at  the  tax  foreclosure  sale  Inured  to  the 
benefit  of  her  cotenants,  and  that  such  title 
hag  not  since  lapsed  either  under  the  doc- 
trine of  laches  or  by  the  statute  of  limita- 
tions. 

[1]  It  is  a  generally  recognized  rule  that 
there  Is  such  a  mutual  relation  between 
tenants  in  common  of  real  property  that 
one  of  such  tenants  cannot  deprive  his  co- 
tenants  of  their  Interests  In  the  common 
property  by  purchasing  an  outstanding  ad- 
verse title  thereto,  or  by  the  purchase  of  an 
Incumbrance  thereon  which  is  afterwards  con- 
verted thto  title,  when  the  purchase  Is  made 
for  the  I)eneflt  and  protection  of  tlie  common 
estate.  Tlie  principle  has  been  frequently  rec- 
ognized by  this  court  Cedar  Canyon  Con. 
Mln.  Co.  V.  Yarwood,  27  Wash.  271.  67  Pac. 
749,  91  Am.  St.  Rep.  841 ;  Dahlstrom  v.  Beard 
Fruit  Co.,  78  Wash.  IS,  ISl  Pac.  450;  StoU 
y.  Griffiths,  41  Wash.  37,  82  Pac.  1025;  Bur- 
nett V.  Ewing,  39  Wash.  45,  80  Pac.  855 ;  An- 
derson V.  Snowden,  44  Wash.  274,  87  Pac.  356, 
120  Am.  St.  Rep.  998 ;  Stone  v.  Marshall,  52 
Wash.  375, 100  Pac.  858;  Trumbull  v.  Bruce, 
64  Wash.  644,  117  Pac.  472. 

[J]  But  it  Is  not  meant  by  the  rule  that 
the  purchase  is  void,  or  that  the  title  acquir- 
ed by  the  purchase  vests  by  operation  of 
law  in  the  cotenants.  The  cotenants  may  be- 
lieve that  the  property  Is  not  sufficient  In 
value  to  justify  the  expenditure,  or  they  may 
believe  that  the  common  title  Is  the  para- 
mount title;  hence  the  title  acquired. by  the 
purchaser  is  not  forced  upon  them.  The  rule 
but  gives  the  cotenants  the  right  to  share  in 
the  l)eneflts  of  the  purchase,  a  privilege 
which  tliey  may  accept  or  reject  At  most, 
the  title  acquired  by  the  purchase  Is  void- 
able not  void,  and  they  who  would  complain 
must  elect  Whether  they  will  avoid  it  or  not. 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587, 
23  L.  Ed.  328;  Starkweather  v.  Jenner,  216 
U.  S.  624,  30  Sup.  Ct  382,  54  L.  Ed.  602,  17 
Ann.  Cas.  1167. 

[3]  It  Is  a  settled  rule  also  that,  if  the  co- 
tenant  would  share  in  the  adverse  title  ac- 
quired by  the  purchasing  tenant,  he  must  pay 
or  tender  payment  of  his  proportionate  share 
of  the  price  necessarily  expended  In  acquire 
ing  the  title,  and  must  exercise  the  privilege 
within  a  reasonable  time.  Starkweather  v. 
Jenner,  supra;  Freeman  on  Cotenancy,  { 
156.  What  will  constitute  a  reasonable  time 
depends  much  upon  the  facts  of  the  particu- 
lar case,  but  the  authorities  all  agree  that 
whatever  delay  is  occasioned  must  be  entire- 
ly consistent  with  fair  dealing,  and  not  at- 
tributable to  an  effort  to  retain  the  advan- 
tages of  the  purchase  while  the  responsibili- 
ties attending  upon  It  are  shirked. 

[4]  In  the  light  of  these  principles,,  it 
seems  to  us  that  the  judgment  of  the  trial 
court  can  be  rested  on  the  ground  of  lach- 
es if  not  strictly  upon  the  statute  of  limita- 
tions. From  the  dates  given  it  wUl  be  ob- 
served that  nearly  20  years  had  elapsed  be- 
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tween  the  flnie  tbe  appellanf  b  predecessors 
In  interest  made  default  In  the  payment  of 
taxes  and  the  time  tbe  appellant  sought  by 
this  action  to  redeem  therefrom.  Thla  Is 
almost  twice  the  period  of  the  statute  of 
limitations  for  the  reoovery  of  real  property 
held  adversely.  More  than  12  years  have 
elapsed  since  the  respondents'  predecessor 
in  Interest  acquired  the  pn^jerty  at  the  tax 
foreclosure  sale.  At  that  time  they  paid  the 
accumulated  taxes,  and  have  since  regularly 
paid  all  of  the  taxes  subsequently  levied  up- 
on the  property.  l%ey  have  at  all  times 
since  tbe  sale  claimed  exclusive  ownership 
of  the  property,  and  have  othetvrlse  exer- 
cised acts  of  ownership  over  it  consistent 
only  with  a  claim  of  exclusive  ownership. 
The  property  consists  of  dty  lots  in  a  grow- 
ing city,  and  its  value  must  necessarily  have 
fluctuated,  although  having  a  gKieral  tend- 
ency to  increase.  It  must  be  remembered 
also  that  the  tax  foreclosure  sale  at  which 
tbe  predecessor  in  interest  of  the  respond- 
ents pur<Aased  the  property  was  not  the  or- 
dinary tax  sale  made  upon  a  general  notice 
of  more  or  less  publicity,  but  was  a  Judicial 
sale  founded  on  a  decree  of  foreclosure,  in 
an  action  in  which  the  cotenants  were  made 
defendants,  and  in  which  all  of  them  found 
within  the  Jurisdiction  of  the  court  were  per- 
sonally served  with  summons.  They  cannot 
therefore  plead,  and  do  not  plead,  want  of 
notloe  of  the  sale.  They  were  charged  with 
notice^ also  that  on  each  succeeding  year 
there  were  taxes  levied  against  the  picfperty 
which  they  must  pay  if  the  title  to  the  prop- 
erty was  to  be  preserved  in  them,  and  they 
are  chargeable  with  knowledge  that  tbe  land 
was  vacant  land,  producing  no  rental,  and 
if  the  taxes  were  being  paid  by  their  coten- 
ants, they  were  being  paid  from  tbe  private 
fundis  of  such  tenants  which  they  were 
equitably  bound  to  proportionately  reim- 
burse. 

[S,  6]  Equity  does  not  oblige  a  cotenant  to 
pay  out  bis  money  to  protect  the  common  ti- 
tle. It  rather  permits  him  to  do  so  and  con- 
verts him  Into  a  trustee  when  he  bas^  done 
BO.  But  It  equally  lays  an  obligation  upon 
the  other  cotenants  to  reimburse  him  for 
his  outlay,  and  a  failure  to  reimburse  him 
within  a  reasonable  time  will  be  taken  as 
an  election  on  their  part  to  allow  him  to 
take  the  title  he  has  acquired  for  his  in- 
dividual use.  WUaon  ▼.  Under,  21  Idaho, 
676,  123  Pac.  487,  42  li.  B.  A.  (N.  S.)  242, 
Ann.  Cas.  1913E3,  148: 

In  Kershaw  t.  Simpson,  46  Wash.  SIS,  88 
Pac  888,  a  case  similar  In  principle  to  the 
one  at  bar,  we  used  this  language : 

"Appellant,  after  learning  of  the  purchase  ot 
the  property  by  respondents,  did  not  tender  any 
portion  of  the  p'uitdiBae  price,  although  aome- 
thing  over  three  years  elapsed  from  the  time 


she  learned  of  said  purdiase  to  the  date  of  tib 
commencement  of  tUa  action.  As  this  is  an  ac- 
tion wherein  she  invcricea  eqtii^,  it  was  incum- 
bent upon  her  to  ahow  that  she  had  done  equitj 
by  payinE,  or  promptly  offering  to  pay,  her 
portion  of  the  purchase  price." 

Tbe  case  of  Dahlstrom  t.  Beard  Fruit  Co, 
73  Wash.  13,  131  Pac  450,  doea  not  supiwrt 
the  appellant's  contention,  nor  does  it  bold 
that  the  t^iant  in  common  acquiring  the  ad- 
verse title  cannot  in  any  case  assert  such 
title  short  of  the  period  of  the  statute  of  lim- 
itations. In  that  case  the  tenant  waa  in 
possession  of  the  land,  collecting  tbe  reots 
and  profits.  The  rentals  had  been  more  than 
sufficient  to  pay  the  taxes,  and  the  tenant 
had  led  the  cotenant  to  believe  he  would  pay 
them.  It  was  held  that  under  such  circum- 
stances he  could  not  suffer  tbe  taxes  b>  be- 
come delinquent,  purchase  at  the  tax  sale, 
and  assert  the  title  so  acquired  as  against 
the  interests  of  tbe  cotenant  short  of  the 
period  of  the  statute  of  limitations.  This  Is 
not  the  case  here.  There  was  here  no  pos- 
session of  the  property  nor  rents  nor  profits, 
nor  did  the  tenant  agree  to  pay  the  taxes, 
and  the  p«lod  elapsing  since  the  tax  gale 
and  the  open  assertion  of  title  exceeds  the 
period  of  the  statute  of  iimitaticMis. 

[7]  Nor  does  the  fact  that  the  property 
was  sold  for  approximately  50  cents  in  ex- 
cess of  the  amount  of  taxes  doe  render  void 
the  tax  foreclosure  proceedings  or  the  title 
acquired  thereby.  Cases  can  be  found  wherei 
in  proceedings  wholly  ex  parte,  the  courts 
have  set  aside  tax  sales  for  excessive  exac- 
tions where  the  excess  was  perhaps  no  great- 
er than  the  excess  shown  here ;  but  the  cas- 
es are  not  in  accord  with  tbe  weight  of  au- 
thority or  the  better  reasoning,  even  in  the 
instances  to  which  they  are  strictly  applica- 
ble. We  cannot  think,  however,  they  have 
application  to  a  procedure  such  as  our  stat- 
ute prescribes.  Here  the  foreclosure  is  a 
Judicial  proceeding,  had  after  the  a^vtee  of 
a  sununons,  in  which,  the  adverse  party  may 
appear  and  contest  the  foreclosure.  The 
sale  is  made  after  Judgment  in  the  caose, 
and  the  c^i>ortnnity  is  given  to  appear  and 
question  the  regularity  of  the  sale  before  it 
becomes  final  by  the  execution  of  a  deed. 
Manifestly,  it  seems  to  us,  it  would  be  a 
perversion  of  the  statute  to  bold  that  an  Ir- 
regularity such  as  this  renders  tlie  entire 
proceeding  void. 

It  is  our  conclusion  that  the  complaint 
shows  no  ground  for  a  recovery  of  the  prop- 
erty, and  that  tbe  Judgment  should  be  af- 
firmed. 

It  is  so  ordered. 

ELLIS,  C  J.,  and  PABEBB,  MOUNT,  and 
HOLCOMB,  JJ„  concur. 
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FIREJIEN'S  FUND  INS.  00.  v.  ORBOON- 

WASHINGTON  R.  ft  NAV.  CO. 

(Na  13872.) 

(Snpreme  Court  of  Washington.    May  2,  1917.) 

1.  RaiLBOADS    9=>4S1(D— FiBKS— NSGUOKIfCB 
— QUBSTIOH    TOR   JUBT. 

BridcDce  aa  to  a  fire  atertinf  140  feet  firom 
•  railroad  beinc  nesligently  act  from  a  looomo* 
tive  held  sufficient  to  go  to  the  jur;. 

[Ed.  Note.— For  other  cases,  see  RailroadfL 
Cent.  Di«.  |{  1740,  1746.] 

2.  Raixboads    9=»4dl(4)    —   iHJtrauss   rsox 

FiBSa — iNBTBUCnONS. 

The  question  o(  a  locomotive,  claimed  to 
have  act  a  fire,  Mng  equipped  with  a  proper 
spark-arresting  device,  should  not  be  submitted 
to  the  jurr,  all  the  evidence  agreeing  that  it 
bad  the  best  known  appliance  on  the  maricet, 
and  the  questions  open  being  proper  adjust- 
ment of  the  appUanoe  and  operation  of  the  en- 
gine. 

[E^  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1743.] 

8.  Railboaos    «=3i468 — ^Fiuss— Niouamon— 

Deobsk  or  Care  RBgnixxD.' 
Rdative  to  liability  for  fire  set  by  locomo- 
tive, a  railroad  is  not  roqoired  to  exercise  the 
highest  degree  of  care  in  its  operation,  but  only 
reasonable,  or  ordinary  care,  that  degree  which 
an  (wdinarOy  careful  and  prudent  pwson  engag- 
ed in  the  aomo  business  would  exercise  under 
similar  dreumstances  and  conditions,  though 
this  is  unquestionably  a  high  degree  ol  core, 
because  the  risk  whcm  core  is  not  observed  is 
very  great,  and  the  degree  of  care  in  all  cases 
must  be  commensurate  with  and  correspond  to 
the  danger  incident  to  the  failure  to  exercise 
care. 

[£d.  Note. — For  otber  cases,  see  RoHroads, 
Cent  Dig.  |{  1657-1660,  1667.] 

4.  Trial  «=3296<3)  —  Instbuotioiis  —  Ccbb 

— OoNFUcnNa  Inbthdctionb. 
An  instruction  erroneooaly  de<daring  it  is 
defendant's  duty  to  exercise  the  highest  degree 
of  care  ciMiBistent  with  the  practical  conduct 
of  its  business  is  not  cured  by  another  properly 
defining  the  degree  of  care  resting  on  iL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Mg.  S  709.] 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  a 
Mills,  Judge. 

Actioa  hy  the  Firemen's  Fund  Insurance 
Company  against  the  Oregon-Washington 
Railroad  Sc  Navigation  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revera- 
ed,  and  remanded  for  new  trial. 

A  C.  Spencer  and  W.  A-  Robblna,  twth  of 
Portland,  Or.,  and  Evans  &  Watson,  of  Walla 
Walla,  for  appellant.  O.  C.  Moore,  of  Spo- 
kane, for  reiq)ondent 

WEBSTER,  J.  Tbia  la  an  action  brought 
by  the  foremen's  Fund  Insurance  Company 
against  the  Oregon-Washington  RaUroad 
&  Navigation  Company  to  recover  damages 
for  the  alleged  negligent  burning  of  a  field 
of  grain  located  near  Boles  Statltxi,  in  this 
state.  Plalntur  alleged  in  substance  that  It 
la  a  fire  Insurance  company,  and  prior  to 
the  fire  in  question  had  insured  the  grain 
which  was  destroyed ;  that  thereafter  it  paid 


the  owner  of  the  grain  the  amoant  of  tbe 
loflB,  and,  by  reaa<»i  thereof,  was  subrogated 
to  whatever  rights  the  owner  may  have  had 
against  the  defendant  company;  and  that 
the  company  was  guilty  of  negligence  In  that 
it  caused  qiiarka  and  dndera  to  be  emitted 
from  Its  looomotlTe,  thereby  setting  flre  to 
tbe  wheat  field.  The  defendant  denied  any 
negligence  on  Ita  part  and  afflrmatlv^y  plead- 
ed that  on  July  26,  1915,  the  day  on  which 
the  fire  occurred,  one  of  defendant's  east- 
bound  passenger  trains,  drawn  by  engine  No. 
262,  passed  through  Boles  Station  at  about 
the  hour  of  10:40  a.  m.;  that  this  was  the 
only  locomotive  of  the  defmdant  pateing  in 
that  Tldnliy  for  a  onsUeraMe  time  prior 
to  the  discovery  of  the  flre;  that  locomotive 
No.  262  was  of  first-class  construction,  was 
equipped  with  suitable  and  pr(^>er  q)ark-ar- 
resting  apparatus,  whkb  was  In  place  and 
In  good  repair;  and  that  the  engine  was 
carefully  and  skillfally  opwated.  Tbe  af- 
firmative matter  In  the  answer  was  denied 
by  the  reply.  Upon  the  Issues  thus  J<dned 
tbe  cause  was  tried  to  a  Jury,  which  return- 
ed a  yerdict  In  favor  of  plaintifr.  From  the 
judgment  entered  apon  tbe  verdict,  the  de- 
fendant appeals. 

[1  ]  At  the  condusloa  of  tbe  testimony  tbe 
defendant  moved  the  court  for  a  directed 
verdict  in  its  favor  upon  the  ground  of  tbe 
insufficiency  of  the  evidence.  The  motion 
was  denied,  and  tbls  mling  is  assigned  as 
error.  Counsel  for  defendant  contend  that 
It  was  necessary  for  the  plaintiff  to  prove  that 
the  flro  originated  near  defendant's  right  of 
way  soon  after  the  locomotive  had  passed  tbe 
field,  and  that  under  all  the  drcumstauoes  it 
was  more  probable  that  the  fire  originated 
from  its  loccHnottve  than  from  any  other 
cause;  that  this  showing  would  give  rise  to 
a  prima  fade  presumption  of  negligence  and 
render  it  Incumbent  upon  the  defendant  to  go 
forward  with  the  testimony  and  show  if  It 
could  that  Its  locomc^ve  was  properly  equlj)- 
ped,  maintained,  and  operated  at  the  time 
the  flre  la  alleged  to  have  been  set  out,  and 
that  in  this  case  the  defendant  made  such 
showing;  that  after  the  defendant  had  pro- 
duced sudi  testimony,  it  then  devolved  upon 
plaintiff  to  again  go  forward  with  the  testi- 
mony and  produce  evidence  tending  to  show 
that  the  defendant  was  guilty  of  actual  as 
distinguished  from  presumptive  negligence  in 
the  equipment  or  operation  of  the  locomo- 
tive; and  that  the  plaintiff  failed  to  intro- 
duce such  evidence.  The  record  discloses 
that  plalntlfl  introduced  testimony  to  the  ef- 
fect that  the  fire  originated  in  the  wheat  field 
about  140  feet  from  the  center  of  the  railway 
track  and  about  800  feet  from  Boles  Station, 
at  which  the  locomotive  had  stopped;  that 
tbe  track  from  the  station  to  a  point  Immedi- 
ately In  line  with  the  place  In  the  field 
where  the  fire  was  discovered,  and  beyond, 
was  up  a  steep  grade;  that  the  locomotive 
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was  working  hearlly  and  was  emitting  large 
TOlnmes  of  smoke,  soot,  and  cinders ;  that  hot 
embers  or  sparks  struck  the  harrestera  at 
work  in  the  field;  that  the  effect  of  theUr 
heat  as  they  lit  on  the  men  and  on  the  backs 
of  the  teams  was  noted  at  the  time.  For 
ocample,  one  witness  testified: 

"As  tiie  train  passed  it  threw  out  quite  a  few 
cinders,  and  most  of  them  were  pretty  hot.  I 
had  my  shirt  open  and  they  went  down  my 
back,  and  I  had  a  mule  that  was  clipped  and  on 
his  back  and  dioulders  when  they  nil  on  him 
I  noticed  a  bum  or  two  where  it  kind  of 
scorched  the  hair." 

It  was  also  showij  that  the  fire  was  dis- 
covered only  a  few  minutes  after  the  locomo- 
tive had  passed ;  that  none  of  the  men  in  the 
field  were  smoking  or  carrying  matches ;  and 
that  there  was  not  other  known  cause  for  the 
fire.  An  e:q)erlenced  locomotive  engineer  tes- 
tified in  behalf  of  plaintiff  that  an  engine 
properly  equipped  and  operated  would  not 
throw  live  cinders  a  distance  of  140  feet,  and 
the  engineer  In  charge  of  engine  No.- 262  at 
the  time  the  fire  is  alleged  to  have  been  starts 
ed  testified  on  cross-examinatioQ  that,  if  the 
fire  was  set  out  by  his  engine  In  the  manner 
«.iittini»4^  by  plalntur,  it  would  indicate  either 
that  something  was  wrong  with  the  locomo- 
tive, or  that  it  was  not  operated  in  a  proper 
manner. 

These  facts  bring  the  case  squarely  within 
the  rule  announced  by  this  court  in  North- 
western Mutual  Fire  Association  v.  Northern 
Pacific  By.  Co.,  68  Wash.  292,  123  Pac.  468, 
Ann.  Gas.  1913E:,  968.  In  that  case  the  rail- 
way company  introduced  evidence  to  the  ef- 
fect that  the  engine  there  charged  with  hav- 
log  caused  the  fire  was  equipped  with  a  suit- 
able spark-arresting  device  which  was  in  ex- 
e^eut  state  of  repair;  that  the  engine  was 
In  first-class  condition  in  aU  respects;  and 
that  it  was  carefully  and  skillfully  operated. 
A  verdict  was  rendered  in  favor  of  the  plaln- 
tlfT.  A  motion  for  judgment  notwithstanding 
the  verdict  was  granted.  In  reversing  the 
Judgment  the  court  said: 

"Appellant  insists  that  its  evidence  made  a 
prima  facie  case  of  negligence  sufficient  to  shift 
to  respondent  the  burden  of  showing  that  its 
engine  and  spark  arrester  were  in  good  repair, 
that  the  engine  was  properly  operated,  and  that 
respondent  exercised  due  care.  It  also  contends 
that,  upon  all  the  evidence,  it  was  for  the  jury 
to  determine  whether  respondent  had  been  neg- 
ligent, and  whether  it  had  successfully  over- 
come the  prima  facie  case  made  by  appellant. 
Respondent,  in  substance,  contends:  (1)  That 
the  cause  ot  the  fire  was  a  matter  of  mere  con- 
jecture; (2)  that  negligence  on  its  port  was 
not  proven;  and  {3)  that,  conceding  appellant 
by  its  evidence  made  a  prima  fade  case  aa  to 
the  origin  of  the  fire,  yet  the  burden  of  proof 
would  not  then  shift  to  respondent,  but  respond- 
ent would  only  be  required  to  show  that  it 
bad  used  reasonable  care  in  the  equipment  and 
operation  of  its  engine;  that  when  It  had  done 
BO,  and  had  thus  disposed  of  appellant's  prima 
fade  case,  the  burden  still  rested  upon  appellant 
to  sustain  its  charge  of  negligence,  which  it 
failed  to  do;  and  that  it  was  the  duty  of  the 
trial  judge  to  so  hold,  as  a  question  of  law. 

"The  first  question  presented  for  oar  determi- 
nation is  whether  appellant  made  a  prima  fade 
case  of  negligence  against  respondeat    We  oon- 


dude  that  it  did.  In  Abrams  t.  Seattle  ft  Moo- 
tana  B.  Co.,  27  Wash.  607,  68  Pac  78,  we  said: 
'There  was  no  direct  evidence  that  the  fire  wai 
started  by  the  appellants'  engine,  nor  wis  it 
discovered  burning  upon  the  right  of  way  pre- 
vious to  the  discovery  of  the  smoke  arising  fram 
the  roof  of  the  l>am.  It  was  in  evidence,  how- 
ever, that  there  was  no  fire  upon  the  premisoi 
prior  to  the  passage  of  the  engme,  and  no  other 
known  source  from  which  the  fire  conld  probtUy 
have  originated.  From  this  rccofd  we  have  no 
hesitancy  in  saying  that,  to  onr  minds,  the  eri- 
dence  justifies  the  finding  of  the  jury,  not  onlv 
that  the  fire  which  caused  the  injury  escaped 
from  the  passing  passenger  engine,  but  that  it 
caught  first  in  uie  inflammable  debris,  and 
spread  from  thence  to  the  respondent's  barn. 
The  respondent  was  not  obligated  to  prove  tbese 
facts  by  the  direct  evidence  of  an  eyewitness, 
nor  by  proofs  which  would  leave  them  beyond 
the  possibility  of  a  doubt.  It  was  suffideot  if 
he  established  them  by  the  proof  of  circnmstane- 
es  which  lead  reasonably  to  their  inference,  and 
which  ordinarily  satisfios  an  unprejudiced  mind 
of  their  truth.' 

"The  evidence  now  before  us  leads  reasonaUy 
to  the  inference  that  the  fire  was  caused  by 
sparks  from  respondent's  engine.  Bespoodent 
attempts  to  distinguish  the  Abrams  Case,  and 
other  cases  deddcd  by  this  court,  by  <»lUng  at- 
tention to  the  fact  that,  in  the  cases  mentioned, 
inflammable  d£bris  was  on  the  right  ot  way,  a 
fact  not  shown  in  this  record.  The  evidence 
here  does  show  that  the  engine  was  working 
heavily;  that  it  was  «nitting  large  cinders  and 
sparks  which  were  carried  towards  the  house 
by  a  strong  wind;  that  within  a  few  minutes 
the  fire  was  discovered;  and  that  no  other  cause 
for  the  fire  has  been  suggested  or  shown.  These 
facts  are  suffident  to  sustain  the  finding  of  the 
jury.    •    •    • 

"As  above  stated,  the  respondent  further  con- 
tends that,  even  tiiough  the  evidence  offered  by 
appellant  be  held  suffident  to'  make  a  prima 
facie  case  of  negligence  on  respondent's  part, 
so  as  to  require  respondent  to  offer  proof  in  re- 
buttal, the  undisputed  evidence  which  it  offer- 
ed so  completely  overcame  and  disposed  of  ap- 
pellant's case  that  it  was  the  duty  of  tiie  trial 
:udge  to  direct  a  jnd^ent  of  dismissal  This 
would  be  an  unauthorised  invasion  of  the  pror- 
ince  of  the  Jury.  Bespondent's  showing  wbidi 
it  made  was  notibiing  more  than  evidence  opposed 
to  evidence.  It  was  made  through  the  medium 
of  respondent's  records  and  the  testimony  of 
witnesses  who  were  respondent's  employes.  It 
was  for  the  jury  to  pass  upon  the  credibility 
ot  the  witnesses,  and  determine  whether  this 
ovidence  was  suffident  to  rebut  the  prima  facie 
case  made  by  appellant" 

The  evidence  in  the  case  before  us  ti 
more  strongly  in  favor  of  the  plaintlfT  than 
it  was  In  the  case  from  which  we  have  just 
quoted.  The  question  presented  was  one  of 
fact  for  the  determination  of  the  jury,  and 
the  ruling  of  the  trial  court  denying  the  mi)- 
tlon  for  a  directed  verdict  was  clearly  right 

Defendant  assigns  numerous  errors  based 
upon  the  instructions  of  the  court  defining 
the  duty  resting  upon  defendant  to  equip  Its 
locomotive  with  approved  appliances  to  pre- 
vent the  escape  of  sparks  and  cinders.  As 
we  read  the  record  and  In  view  of  the  fact 
that  the  judgment  must  be  reversed  upon  an- 
other point,  it  will  not  be  necessary  to  con- 
sider these  assignments. 

[2]  At  the  trial  defendant  introduced  evi- 
dence to  the  effect  that  engine  No.  262  at  the 
time  In  question  was  equipped  with  a  mas- 
ter mectaanlc's  frost  and,  wMdi  was  one  o( 
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the  best-known  devices  for  arresting  sparks, 
and  that  It  was  snppUed  with  a  7x7  netting, 
which  la  the  finest  netting  that  it  Is  prac- 
ticable to  use  on  a  locomotive.  PlalntlfTs 
only  expert  on  this  point  testified  that  he 
was  familiar  with  the  master  mechanic's 
front  end  spark  arrester,  and  that  he  knew 
of  no  better  device  on  the  market,  and  that 
a  netting  3x8  would  be  proper  equipment,  a 
3x3  netting  being  of  much  larger  mesh  than 
one  7x7.  Consequently  there  was  no  dis- 
pute or  conflict  In  the  testimony  as  to  the 
character  of  the  appliance  with  which  the  en- 
gine was  equipped.  The  sole  Issues  for  the 
consideration  of  the  Jury  were  whether  the 
fire  bad  been  set  out  by  defendant's  loco- 
motive, and,  .if  so,  whether  the  spark-arrest- 
ing appliances  at  the  time  were  properly  ad- 
Justed,  In  place,  and  In  good  repair,  and 
whether  the  locomotive  was  carefully  and 
skillfully  operated. 

There  Is  evidence  In  the  record  that  the 
adjustment  of  the  deflector  plate  In  the 
spark-arresting  apparatus  and  the  iiosltlon  of 
the  diaphragm  or  draft  plates  were  mat- 
ters to  be  taken  Into  consideration  In  de- 
termining whether  a  locomotive  Is  properly 
equipped  to  prevent  the  escape  of  sparks. 
As  we  have  already  said  the  engineer  In 
charge  of  the  locomotive  testified  that,  If  the 
fire  was  set  out  In  the  manner  claimed  by 
plaintiff.  It  would  Indicate  either  that  some- 
thing was  wrong  with  the  engine  or  with  the 
manner  in  which  it  was  operated,  and  plain- 
tiff's expert  testified  that  a  locomotive  prop- 
erly equipped,  adjusted,  and  operated  would 
not  throw  sparks  or  live  cinders  a  distance 
of  140  feet.  Overacker  v.  Northern  Pac.  B. 
Co.,  64  Wash.  491,  117  Pac.  403 ;  Chicago  & 
B.  K.  Co.  V.  Ohio  City  Lumber  Co.,  214  Fed. 
751.  131  0.  C.  A.  57. 

There  being  no  confilct  In  the  evidence  as 
to  the  character  of  the  spark-arresting  device 
with  which  the  engine  was  equipped,  that  Is, 
there  being  no  contention  that  It  was  not  a 
suitable  and  proper  device,  but  all  of  the  evi- 
dence agreeing  that  It  was  the  best-known 
appliance  on  the  market  for  the  purpose  for 
which  It  was  designed,  that  question  should 
not  have  been  submitted  to  the  Jury.  But  the 
case  should  have  been  permitted  to  go  to  the 
Jury  upon  the  questions  of  whether  the  loco- 
motive in  fact  caused  the  fire,  and,  if  so, 
whether  the '  defendant  was  guilty  of  negli- 
gence in  falling  to  exercise  ordinary  and  rea- 
sonable care  and  caution  In  properly  adjust- 
ing the  appliance  and  keeping  it  in  rei>alr, 
and  whether  the  locomotive  at  the  time  was 
operated  with  ordinary  and  reasonable  care 
and  skllL 

{t}  In  Its  charge  to  the  Jury  the  trial  court 
Instructed  In  part  as  follows : 

"It  is  the  duty  of  a  raih^)ad  company  to  equip 
its  locomotives  with  approved  mechanical  in- 
ventions and  appliances  to  prevent  the  escape  of 
^>arks,  fire,  aiul  dnders  therefrom,  and  to  oxer- 
Cise  reasonaUe  diligence  and  precaution  in  keep- 
ing such  equipment  in  place  and  propor  repair. 


And  it  is  the  farther  duty  of  a  railroad  company 
to  oxercise  the  highest  degree  of  care  in  the  op- 
eration of  its  locomotives  consistent  with  the 
practicable  conduct  of  its  business,  and  likewise 
to  employ  and  provide  competent,  skillful,  and 
careful  men  to  operate  same." 

Defendant  complains  of  this  Instruction  up- 
on the  ground  that  It  Imposed  upon  the  com- 
pany a  higher  degree  of  care  In  the  premises 
than  the  law  sanctions.  It  will  be  seen  that 
the  Jury  was  Instructed  that  It  was  the  duty 
of  defendant  to  exercise  the  hig)iest  degree 
of  care  In  the  operation  of  Its  locomotives 
consistent  with  the  practicable  conduct  of  its 
business,  and  to  exercise  the  same  degree 
of  care  in  employing  and  providing  compe- 
tent and  skillful  men  to  operate  the  same. 
This  Is  not  the  law.  The  Instruction  Imposed 
upon  defendant  the  duty  to  exercise  the  same 
degree  of  care  exacted  by  law  of  carriers  of 
passengers.  The  law.  In  Its  tender  regard 
for  human  life  and  limb,  holds  railway  com- 
panies as  carriers  of  passengers  to  the  exer- 
cise of  the  highest  degree  of  care  and  cnutlon 
consistent  with  the  practical  operation  of 
the  business  in  which  they  are  engaged,  but 
In  a  case  such  as  Is  now  before  us  the  de- 
fendant Is  required  only  to  exercise  ordinary 
care  and  caution.  Ordinary  or  reasonable 
care  In  a  case  of  this  kind  is  unquestionably 
a  high  degree  of  care,  because  the  risk  of  in- 
Jury  when  care  is  not  observed  is  very  great. 
In  this,  as  in  all  cases  of  negligence,  the  de- 
gree of  care  must  be  commensurate  with  and 
corresponding  to  the  danger  incident  to  the 
failure  to  exercise  care.  It  Is,  however,  only 
that  degree  of  care  which  an  ordinarily  care- 
ful and  prudent  person  engaged  in  the  same 
business  would  exercise  under  similar  cir- 
cumstauces  and  conditions.  The  standard  of 
care  Is  ordinary  and  reasonable  caution.  But 
whether  this  standard  Is  obsen-ed  depends 
upon  the  attendant  facts  of  the  particular 
case.  Abrams  v.  Seattle  tc  Montana  By.  Co., 
27  Wash.  507,  68  Pac.  78.  Thompson,  in  his 
Commentaries  on  the  Law  of  Negligence 
(volume  2,  §{  2232  and  2233),  announces  the 
rule  supported  by  the  great  weight  of  author- 
ity In  this  language: 

"The  modem  law  has  so  far  departed  from 
ancient  conceptions  that,  instead  of  the  railroad 
company  being  liable  as  an  insurer  against  dam- 
ages arising  from  its  use,  it  is  liable  only  for 
what  the  books  describe  ai  reasonable  or  ordi- 
nary care,  which  may  be  said  to  moan,  in  tliis 
connection,  the  care  which  will  under  given 
circumsflanoea  be  exerdsed  by  a  competent 
specialist  having  a  due  regard  for  the  rights  of 
others.  But  for  tho  lack  of  this  measure  of 
care  it  ia  liable.  In  the  absence  of  a  statute 
making  it  such,  it  is  not  an  insurer  against  loss 
by  fire  of  all  the  combustible  property  situated 
along  the  line  of  its  road,  but  is  required  to  ex- 
ercise only  such  care  and  caution  in  providing 
machinery,  in  the  employment  of  agents  in  op- 
erating its  road,  and  in  caring  for  its  right  of 
way,  as  an  ordinarily  prudent  person  would  ex- 
ercise under  all  the  circumstiuices  if  all  the 
property  to  be  affected  belonged  to  himself. 
This  obligation  to  use  reasonable  or  ordinary 
care  Includes  the  obligation  to  use  reasonable 
care  and  skill  in  the  construction  of  its  locomo- 
tives, by  the  adoption  of  approved  appliances 
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to  prevent  the  escape  of  fire  or  aparks  there- 
from; to  use  reason&Ie  care  in  keeping  them  in 
repair;  to  use  reasonable  care  and  skill  in  opei^ 
ating,  and  managing  midi  locomotiTes  while 
running;  to  nge  reasonable  care  in  preventing 
the  accumulation  of  combustible  materials  along 
its  right  of  way;  to  use  reasonable  care  in  ar- 
resting the  spread  of  fires  which  have  been  com- 
municated from  its  locomotives  or  which  have 
been  otjierwise  set  by  its  servants  on  its  right 
ot  way,  or  by  strangers;  and  to  use  reasonable 
efforts  to  extinguish  fires  set  by  its  locomotives, 
by  its  employes,  or  spreading  from  its  right  of 
way,  no  mattcf  by  whom  set,  after  such  fires 
have  reach^  the  premises  of  others. 

"The  degree  of  care  which  it  is  required  to 
exercise  in  all  ijiese  cases  is,  as  in  other  cases, 
proportioned  to  the  danger  accruing  to  third 
persons  from  the  failure  to  exercise  care.  In 
other  words,  here,  63  in  other  cases,  what  the 
law  r^rards  as  reasmable  care  is  a  care  pro- 
portioned to  the  risk ;  and  it  may  In  some  oases 
require  a  high  degree  of  skill  and  the  most  exact 
and  unremitting  attention  and  dili^nce,  while 
in  other  cases,  where  the  danger  is  remote,  it 
will  bo  satisfied  with  less  skill  a|id  with  a  less 
exact  and  sustained  degree  of  attention." 

[4]  The  trial  court  in  other  portions  of  the 
charge  to  the  Jnry  properly  defined  the  de- 
gree of  care  resting  upon  the  defendant,  but 
the  vice  in  the  InstructlonB  ia  that  they 
are  absolutely  contradictory  and  Inconsistent. 
In  one  place  the  Jury  is  told  that  the  defend- 
ant must  exercise  the  highest  degree  of  care 
consistent  with  the  practical  conduct  of  Its 
business,  and  in  other  places  In  the  charge  It 
is  told  that  the  defendant  need  only  exercise 
ordinary  and  reasonable  care  In  the  light  of 
the  attending  drcumstanoes  and  sunoand- 
IngB.  The  Instmctions  are  Irreconcilable, 
and  set  up  for  the  guidance  of  the  Jury  con- 
tradictory rules  pertinent  to  a  material  and 
vital  Issue  in  the  case.  Under  such  drcum- 
stances  It  Is  impossible  for  the  court  to  say 
which  Instruction  the  Jury  followed.  One  of 
the  Instructions  was  erroneous,  and  It  may 
be  the  Jury  followed  that  one.  The  instruc- 
tions being  thus  inconsistent  and  contradic- 
tory upon  a  material  and  pivotal  point  in  the 
case,  the  error  must  be  regarded  as  prej- 
udicial, requiring  a  reversal.  Dunn  v.  Pu- 
get  Sound  T.,  L.  &  P.  Co.,  89  Wash.  36,  163 
Pac.  1050;  Johnson  v.  Heltman,  88  Wash. 
695,  153  Pac.  331;  Paysse  v.  Paysse,  Si. 
Wash.  351,  146  Pac.  840;  Mosso  v.  Stanton, 
75  Wash.  220,  134  Pac.  »41,  L.  R.  A.  1916A, 
943;  Gage  v.  Springston  Lumber  Co.,  47 
Wash.  141,  91  Paa  S."*;  Elderkln  v.  Petei^ 
son,  8  Wash.  674,  36  Paa  1089;  MUler  v. 
Vermurie,  7  Wash.  386,  34  Pac.  1108,  35  Pac. 
600. 

The  assignments  of  error  not  referred  to 
or  discussed  in  this  opinion  have  been  noticed 
and  are  considered  to  be  without  merit. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial  not  Inconsistent 
with  this  opinion. 

ELI/IS,  C.  X.  and  MORRIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


MOSEai  T.  PANTAOE8  at  uz.     (No.  13725.) 

(Supreme  Oonrt  of  Washington.     April  30, 

1917.) 

CONTBAOTB   «=9l07— RBBATB  FBOK  IhBCBARCK 
PBEUIUV— StATUTB— AOXNT'a    BSOOVBBT   OS 

Contract. 
An  insurance  agent,  by  agreang  to  obtsin 
without  commission  a  loan  from  his  company  tn 
defendant  if  latter  would  take  out  life  poliriiH 
for  whidi  agent  would  obtain  commissioDS,  vio- 
lated Rem.  Code  1916,  {  6059—180,  prohibitine 
rebates,  and  upon  defendant's  refnnl  to  accept 
policies  and  loon  the  agent  could  not  recovo-  oo 
the  contract,  and  it  was  immaterial  that  the 
statute  did  not  declare  such  contract  void  in 
view  of  section  6059 — 191,  providing  that  agent 
BbaU  be  fined  and  have  his  license  revoked  for 
violating  any  of  the  provisions  of  that  artide. 

[Ed.  Note.— For  other  casea,  see  Contract!, 
Cent  Dig.  i  479.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Acti(»  by  F.  C.  Moser  against  Alexander 
Pantages  and  wttew  Demurrer  to  amended 
complaint  sustained  and  action  dismissed, 
and  plaintiff  appeals.    Afllrmed. 

Kerr  &  MJcCord,  of  Seattle,  for  appellant 
Ryan  &  Desmond,  of  Seattle,  for  reqiondents. 

MOUNT,  J.  The  plaintiff  brought  thla  a^ 
tion  to  recover  damages  because  the  defend- 
ants failed  to  pay  the  premiums  upon  two 
life  Insurance  policies.  The  trial  court  sus- 
tained a  general  \lemnrrer  to  the  amended 
complaint.  The  plaintiff  reused  to  plead 
further,  and  an  order  was  altered  dismissing 
the  action.    The  plaintiff  has  appealed. 

The  amended  complaint,  after  alleging  that 
the  defendants  are  the  owners  of  two  lots 
In  the  dty  of  Seattle,  Is  as  follows : 

"(2)  That  on  or  about  April  1,  1914.  the  said 
defendants  orally  employed  the  plaintiff  to  nego- 
tiate for  them  a  first  mortgage  loan  upon  tiie 
within  described  property.  That  thereupon  this 
plaintiff  entered  into  negotiations  with  the  New 
York  Life  Insurance  Company  of  New  Yoik,  to 
procure  Uie  maximum  loan  for  said  defendants 
upon  the  within  described  property  which  the 
said  New  York  life  Insurance  Company  might 
authorize. 

"(3)  That  theroQpon  on  May  27, 1914,  the  said 
defendant  Alexander  Pantages  made  a  written 
application  through  this  plaintiff  for  a  loan  of 
$150,000  to  be  secured  by  a  first  mortgage  npon 
said  premises  for  a  period  of  five  years  widi  in- 
terest at  the  rate  of  6  per  cent  per  annum  with 
repayments  of  SlO.OOO  at  the  end  of  the  second, 
third,  and  fourth  years,  $100,000  to  be  advanced 
wpoa  satisfactory  title  being  shown,  the  balance 
after  the  completion  of  a  building  to  be  erected 
on  said  lots  to  cost  not  less  than  $200,000. 
That  the  New  York  Life  Insurance  Company 
accepted  the  application  of  said  defendants  for 
said  loan  and  agreed  to  make  same  in  accord- 
ance with  the  terms  of  said  application. 

"(4)  That  at  the  time  the  plaintiff  was  en>- 
ployed  by  the  defendants  to  procure  said  loan, 
and  as  compensation  for  his  services  in  procar- 
ing  the  said  loan  ot  $150,000  for  the  defendants, 
the  defendants  agreed  to  take  out  life  insurance 
policies  in  the  New  York  Life  Insurance  Compa- 
ny through  the  plaintiff,  as  agent  for  said  \ew 
York  life  Insurance  Company;  the  said  plain- 
tiff  being  during  all  of  said  negotiations  a  so 
licitor  of  life  insurance  for  the  New  York  Lift 
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nsuTOnce  Company.  That  said  plaintiff  stated 
o  said  defendants  that,  if  the  defendants  took 
>ut  policnes  in  the  said  New  Tork  Life  Insurance 
IToinpany  at  the  solicitation  of  the  plaintiff,  he 
IS  a  solicitor  of  the  New  York  Life  Insur- 
mce  Company  would  be  entitled  to  a  commis- 
sion for  procuring  such  insurance,  and  that  the 
commission  he  would  receive  from  the  New 
York  Life  Insurance  Company  for  procuring 
said  policies  would  be  his  compensation  for  the 
procaring  of  said  loan  for  the  defendants  upon 
the  above-described  premises. 

*'(5)   As   there  now  existed  a  completed  con- 
tract   between   ther  New   York   Life  Insurance 
Company   and  the  defendants,  for  a  loan,  said 
plaintiff  therefore  demanded  of  the  said  defend- 
ants for  bis  services  for  procuring  for  them  the 
said  loan  of  $150,000  that  they  accept  policies  of 
life  insurance  in  the  said  New  York  Life  Insur- 
ance Company.     That  on  the  28th  day  of  May, 
1914,    said  plaintifif  delivered  to  the  defendant 
Alexander  Pantages  policy  of  life  insurance  No. 
4,577,322  issued  by  the  New  York  Life  Insur- 
ance Company  for  $100,000  upon  the  life  of  the 
eaid  Alexajider  Pantages,  and  at  the  same  time 
delivered   to  Alexander  Pantages  policy  of  life 
insurance  No.  4,577,325  issued  by  the  New  York 
J  Ate  Insurance  Company  for  ?]  00,000  upon  the 
life  of  the  defendant  Lois  A.  Pantages.     That 
eaid  imlicies  of  insurance  were  received  and  ac- 
cented by  the  said  defendants,  and  that  the  said 
defendants  promised  and  agreed  to  pay  the  pre- 
minms  thereon  and  to  maintain  said  life  insur- 
ance policies  in  force.    That  the  premiums  upon 
said  policies  for  the  first  year  aggregated  the 
sum  of  $10,350,  which  sum  the  defendants  prom- 
ised and  agreed  to  pay.    That,  under  plaintiff's 
contract   of   employment   with   the  New   York 
Life  Insurance  Company,  he  was  entitled  to  re- 
ceive out  of  said  premium,  for  the  year  1914, 
when  paid,  35  per  cent,  thereof,  or  the  sum  of 
$3,625.65,  upon  said  policies  of  insurance  so  de- 
livered by  plaintiff  to  the  defendants  and  accept- 
ed by  them. 

"(6)  That  after  the  plaintiff   had  negotiated 
said  loan  of  $150,000  with  the  New  York  Life 
Insurance  Company,  and  after  said  insurance 
company  had  agreed  to  make  said  loan,  and  was 
able,  ready,  and  willing  to  complete  the  same, 
and  after  said  policies  had  been  issued  and  de- 
livered to  the  defendants  and  accepted  by  them, 
,      the  said  defendants  returned  said  policies  to  the 
New  York  Life  Insurance  Company  and  refused 
to  pay  the  premiums  thereon  and  refused  to  ac- 
cept said  loan.     That  the  plaintiff  completely 
performed  the  service  of  procuring  said  loan  for 
the  defendants  and  in  procuring  said  policies  of 
insurance,  and  did  and  performed  all  the  things 
required  of  him  under  the  terms  of  his  employ- 
ment with  the  defendants.    That  the  defendants, 
by  refusing  to  complete  said  loan  with  the  New 
York  Life  Insurance  Company  and  refusing  to 
retain  said  policies  of  insurance  after  their  ac- 
ceptance by  them,  and  by  refusing  to  pay  said 
premiums  upon  said  policies  in  accordance  with 
their  agreements   with    plaintiff,    damaged    the 
plaintifif  in   the   sum   of   .¥3,625.65.     That   the 
plaintiff  has  demanded  of  tlie  defendants  the  pay- 
ment of  said  sum  of  $3,625.65,  but  that  the  de- 
fendants have  not  paid  the  sum  nor  any  part 
thereof,  and  that  the  whole  sum  of  $3,625.09  is 
now  due  and  unpaid." 

Then  follows  a  prayer  for  Judgment  for 
that  amonnt. 

The  statute  (Bern.  Code,  §  605d— 180)  pro- 
vides: 

"No  life  insurance  company  doing  business  in 
this  state  shall  make  or  permit  any  distinction 
or  discrimination  in  favor  of  individuals,  between 
insoraiits  of  the  same  class  and  equal  expecta- 
tion of  life,  in  the  amount  of  payment  of  premi- 
ums or  rates  charged  for  policies  of  life  or  en- 
dowment insurance,  or  in  the  dividends  or  other 
benefits  payable  thereon,  or  in  any  other  of  the 
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terms  and  conditions  of  the  contracts  it  makes; 
nor  shall  any  company  or  agent  *  *  *  make 
any  contract  of  insurance  or  agreement  as  to 
such  contract,  other  than  is  plainly  express- 
ed in  the  policy  issued  thereon;  nor  shall  any 
such  company  or  agent  •  •  •  pay  or  allow, 
or  offer  to  pay  or  allow,  as  inducement  to  in- 
surance, any  rebate  of  premium  payable  on  the 
policy,  or  any  special  favor  or  advantage  in  the 
dividends  or  other  benefits  to  accrue  thereon, 
or  any  other  valuable  consideration  or  induce- 
ment whatsoever  not  specified  in  the  policy  con- 
tract of  insurance." 

The  complaint  above  quoted  shows  that 
the  loan  ctmtract  and  the  iDsurance  contract 
were  parts  of  the  same  transaction.  It 
shows  that  the  appellant  was  an  agent  of 
the  New  York  Life  Insurance  Company ;  that 
as  such  agent  he  was  employed  by  the  re- 
spondents to  obtain  a  loan  of  $150,000  from 
the  New  York  Life  Insurance  Company;  an'd 
then,  In  paragraph  4,  states : 

'.'That  said  plaintiff  stated  to  said  defendants 
that,  if  the  defendants  took  out  policies  in  the 
said  New  York  Life  Insurance  Company  at  the 
solicitation  of  the  plaintiff,  he  as  a  solicitor  of 
the  New  York  Life  Insurance  Company  would 
be  entitled  to  a  commission  for  procuring  such 
insurance,  and  that  the  commission  he  would  re- 
ceive from  the  New  York  Life  Insurance  Compa- 
ny for  prqpnring  said  policies  would  be  his  com- 
pensation for  the  procuring  of  said  loan  for  the 
defendants  upon  the  above-described  premises." 

This  is  a  direct  allegation  that  the  com- 
mission he  would  receive  from  the  company 
for  procuring  the  policies  would  be  his  com- 
pensation for  procuring  the  loan.  In  other 
words,  he  would  reduce  the  premium  by  the 
amount  of  his  commission,  as  on  inducement 
for  the  respondents  to  enter  into  the  contract 
of  insurance.  In  short,  the  appellant  induc- 
ed the  insurance  by  a  rebate  of  the  premium 
to  the  extent  of  his  commission  which  he 
made  up  by  a  charge  for  procuring  the  loan. 
This  clearly  is  in  face  of  the  statute  which 
provides  that  no  Insurance  agent  sl^iU  pay 
as  an  Inducement  to  insurance  any  rebate  of 
premium  payable  on  the  policy,  or  any  spe- 
cial favor,  or  other  valuable  consideration,  or 
Inducement  whatsoever,  not  specified  in  the 
policy  contract  of  insurance. 

The  appellant  relies  upon  the  case  of 
Calvin  Phillips  &  Co.  v.  Fishback,  84  Wash. 
124,  146  Pac.  181.  That  case  Is  distinguish- 
able from  this  by  the  fact  that  in  that  case 
there  was  no  rebate  of  commissions,  either 
on  the  loan  or  upon  the  policy  of  insurance. 
Here,  there  Is  a  rebate  upon  the  premium 
for  the  policy  of  insurance,  or  a  rebate  of 
commissions  for  procuring  the  loan,  either 
of  which  was  unlawful,  because  an  unlaw- 
ful inducement  for  the  Insurance.  We  are 
satisfied,  for  that  reason,  that  the  opinion 
in  the  Calvin  Phillips  Case  'does  not  control 
In  this  case. 

The  appellant  further  argues  that,  If  the 
complaint  discloses  an  agreement  in  violation 
of  the  section  of  the  Code  above  noted,  even 
then  he  is  not  precluded  from  recovering,  be- 
cause the  law  does  not  declare  such  contract 
void.  The  statute  does  not,  In  terms,  declare 
such  contracts  void,  but  section  605&-<-180      j 
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(Rem.  Code),  hereinbefore  quoted,  clearly  pro- 
hibits such  contracts,  and  section  6059 — 191 
(Rem.  Code)  provides  that  any  insurance 
agent  knowingly  and  willfully  violating  any 
of  the  provisions  of  this  article  shall  be  fin- 
ed In  any  sum  not  exceeding  ?500  and  shall 
have  his  license  revoked. 

The  appellant  relies  upon  the  cases  of  Way 
V.  Pacific  Lumber  &  Timber  Co.,  74  Wash. 
3.32,  1&3  Pac.  595.  49  L.  R.  A.  (N.  S.)  147,  and 
Ferguson-HendrLx  Co.  v.  Fidelity  &  Dep.  C^., 
79  Wash.  528,  140  Pac.  700.  The  Way  Case 
was  a  case  where  the  appellant  sought  to 
recover  the  difference  between  the  regular 
rate  upon  a  policy  of  insurance  and  the  re- 
duced rate.  We  held  in  that  case  he  could 
not  recover,  because,  in  substance,  he  could 
not  profit  by  his  own  wrong.  We  said  In  that 
case,  however,  that  a  contract  which  violates 
a  statutory  regulation  of  business  Is  not 
void  unless  made  so  by  the  terms  of  the 
statute.  We  were  there  considering  a  con- 
tract which  the  agent  was  seeking  to  avoid 
for  his  own  benefit.  In  the  Ferguson-Hen- 
drI.T  Case  we  held  to  the  same  effect.  In  the 
latter  case,  quoting  from  Miller  v.  Ammon, 
145  U.  S.  421,  we  said : 

"  'The  general  rule  of  law  is  that  a  contract 
made  in  violation  of  the  statute  is  void ;  and 
that,  when  a  plaintiff  cannot  establish  his  cause 
of  action  without  relying  upon  an  illegal  con- 
tract, he  cannot  recover.'  We  announced  the 
same  principle  in  the  recent  case  of  Stirtan  v. 
Blethen.  79  Wash.  10  [189  Pac.  618,  51  L.  B.  A. 
(N.  S.)  623]." 

The  contract  made  here  was  In  violation  of 
the  terms  of  the  statute,  and  this  action  Is  an 
attempt  on  the  part  of  the  appellant  to  en- 
force, in  his  favor,  an  illegal  contract,  which 
he  made  with  the  respondents.  This  he  may 
not  do. 

We  are  satisfied  that  the  trial  court  prop- 
erly sustained  the  demurrer,  and  the  Judg- 
ment Is  therefore  affirmed. 

ELLIS,  C.  J.,  and  FULLKRTON,  PARK- 
KR,  and  HOLCOMB,  JJ.,  concur. 


CARSTENS  et  al.  v.  NUT  HOUSE. 
(No.  13677.) 

(Supreme  Court  of  Washington.     April  30, 
1917.) 

I.  Pbinctpal   and   Agent   ®=923(1)   —   Ex- 
isTBNCE  OF  Agency— Sufficiency  or  Evi- 
dence. 
In  an  action  by  dealers  in  peanuts  against 
a  company  dealing  in  peanuts,  on  an  assigned 
claim   for  the  price  of   peanuts  sold,   wherein 
defendant  company  claimed  conimiasions  due  it 
in  excess  of  the  amount  it  owed,  evidence  held 
sufficient    to    support    the    coiiclu.sion    that    de- 
fendant company  was  in  fact  at  all  times  acting 
for  plaintiffs'  predecessor  in  selling  peanuts,  and 
not  for  itself. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  41.] 


2.  Princifai.  and  Aqskt  «s>81(l)— Riobt  to 

ColOflBSIONS. 

A  company  which  sold  peanuts  through  an- 
other company  acting  as  broker,  and  the  as- 
signees of  the  selling  company,  its.  succ<'Ki.'t> 
in  interest,  against  the  broker  company's  olait.-. 
for  commissions  could  not  avail  thcmselve!!  of 
the  fact  that  the  broker  company  made  sal«s 
in  its  own  name. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  194.] 

3.  Principal  and  Agent  €=>81(2)— Right  to 
Commissions  —  Proof  or  Financial  Re- 

SPONSIBILUTT    OF   PXTBCRASERS. 

In  an  action  for  the  price  of  peannts  by  th? 
assignees  of  a  company  dealing  in  nuts  against 
another  company  so  dealing,  which  songht  tu 
offset  commissions  due  it  for  effecting  sales 
for  the  first  company,  where  the  evidence  war- 
ranted the  conclusion  that  the  first  compan; 
failed  to  consummate  sales  made  for  it  by  de- 
fendant company  for  reasons  apart  from  want 
of  financial  ability  on  the  part  of  the  purchas- 
ers, defendant  company  was  not  called  upon  to 
prove  the  financial  responsibility  of  purchasers. 

4.  Evidence   C=>4i30(S>   —  Explanation  of 
Trade  Tebk. 

In  such  action,  the  sale  contracts  referring 
to  the  quantity  sold  as  so  many  cars,  it  was 
competent  to  prove  that  the  meaning  of  the 
word  "car,"  in  the  trade,  was  a  carload  of  30.- 
000  pounds,  thereby  rendering  the  sale  contracts 
sufiiciently  certain  as  to  quantity. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2073,  2074.] 

5.  Pleading  ©=330— Copy  of  Account-Evi- 
dence—Statute. 

Under  Rem.  Coilc  1915,  {  284,  proridins 
that  the  court  may  order  a  further  account 
when  the  one  delivered  is  defective,  and  may 
order  a  bill  of  particulars  of  the  claim  of  either 
party  to  be  furnished,  where  the  account  fur- 
nished by  defendant  was  not  as  particular  as 
demanded  by  counsel  for  plaintiffs,  but  was  an 
account  which,  read  in  connection  with  the  in- 
formation appearing  in  the  pleadinp^s  on  file, 
fully  informed  counsel  for  plaintiff  of  every 
fact  demanded  by  them  to  be  furnished,  the 
trial  court  properly  overruled  the  objections  to 
the  introduction  of  defendant's  evidence  that 
the  account  was  defective. 

[E<d.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  i|  896-1002.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge 

Action  by  Thomas  Carstens  and  another, 
copartners  under  the  firm  name  and  style  of 
the  Pacific  Oil  Mills,  against  the  Nut  House. 
From  a  Judgment  for  defendant,  plaintiffs 
appeal.    Afiirmed. 

Halverstadt  &  Clarke,  of  Seattle,  for  appel- 
lants. Hastings  &  Stedman  and  Ewlng  D. 
Colvin,  all  of  Seattle,  for  resiKuident 

PARKER,  J.  The  plaintiffs,  Thomas  Car- 
stens and  Herman  Meyer,  copartners  doing 
business  under  the  firm  name  of  Pacific  Oil 
Mills,  and  successors  in  Interest  by  assign- 
ment of  Pacific  Oil  Mills,  a  corporation,  com- 
menced tMs  action  In  the  superior  court  for 
King  county  seeking  recovery  of  $4,015  claim- 
ed as  the  purchase  price  of  peanuts  sold  by 
that  corporation  to  the  defendant,  the  Not 
House,  a  corporation,  during  the  months  of 
November    and    December,    1913,    and   the 


«=>For  other  cases  see  same  topic  and  KSiT-NUHBER  in  all  Key-Numbered  Dlgwtf  and  Indtzea 
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aoiath  of  Janukiy,  1914.    It  la  conceded  by 
le^f  ^ndant  tbat  peanuts  of  that  total  value 
v«iir«  so  sold  to  It,  and  that  the  claim  there- 
'or    -was  assigned  to  the  plaintiffs  by  the  Pa- 
•Atic;    Oil    Mills,    a    corporation,    before    the 
loniinencement  of  this  action.    The  defend- 
ing   alleges  that  before  such  assignment  was 
made  It  earned  the  sum  of  $7,940  as  eomral*- 
?loTis  in  selling  peanuts  for  Pacific  Oil  Mills 
in    Ohlcago  and  New  York  In  pursunnce  of  a 
commission  contract  entered  Into  between  It 
and    that  corporation,  which  earned  commls- 
f^lons  the  defendant  alleges  are  unpaid  and 
se€>lc8  to  offset  the  same  against  the  claim  of 
tlie    plaintiffs  here  sued  upon.    So  the  real 
••ontroversy  was,  and  here  is,  over  the  com- 
iiii:»slon  claim  of  the  defendant.    The  trial  in 
the   superior  court  sitting  with  a  Jury  result- 
e4l   in  a  verdict  In  favor  of  the  defendant  to 
tne  effect  that  It  is  entitled  to  have  Its  com- 
mission claim  offset  against  the  claim  of  the 
I>laliitiff8,  and   that  such  commission  claim 
exceeds  the  claim  of  the  plaintiffs.    Judg- 
ment was  accordingly  entered  that  plaintiffs 
recover  nothing  and  that  the  defendant  re- 
cover from  the  plaintiffs  its  costs  and  dis- 
bursements incurred  in  this  action.    From 
this   Judgment  the  plaintiffs  have  appealed 
to  tbis  court. 

Pacific  Oil  Mills  was  a  corporation  engaged 
in  the  importation  and  wholesale  of  nuts  In 
the  city  of  Seattle  at  all  times  here  in  ques- 
tion prior  to  the  assignment  of  its  claim 
against  respondent  to  appellants,  who  there- 
after did  business  as  copartners  under  the 
sapie  name.  Respondent  was  at  all  times 
here  Involved  engaged  In  the  nut  business  in 
Seattle,  but  on  a  much  smaller  scale  than 
that  of  appellants  and  their  predecessor,  Pa- 
cific Oil  Mills.  While  respondent  was  much 
the  smaller  concern  of  the  two,  it  apparently 
had  superior  selling  facilities  and  advau- 
ta>;es  of  which  Padfic  Oil  Mills  desired  to 
avail  itself. 

The  principal  contentions  here  made  by 
appellants  have  to  do  with  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  and  Judg- 
ment, whidi  questions  were  presented  to  the 
trial  court  by  motions  timely  made  therein. 
It  is  Insisted  In  that  behalf  that  there  was 
not  sufficient  proof  of  the  malting  of  the  com- 
mission contract  between  respondent  and  Pa- 
cific OU  Mills.    The  fact  of  the  making  and 
also  the  terms  of  that  contract  seem  to  us  to 
be  rendered  quite  certain  by  the  testimony  of 
the  respondent's  president,  if  he  Is  to  be  be- 
lieved, the 'furnishing  of  samples  by  Pacific 
Oil  Mills  to  respondent,  and  certain  corre- 
spondence introduced  In  evidence.    The  con- 
tract so  appearing  contemplated  the  sale  of 
peanuts  by  respondent  for  the  Pacific  OH 
Mills  in  Eastern  cities  and  that  respondent 
should  have  as  its  compensation  for  making 
such  sales  an  amount  equal  to  ,the  excess 
over  six  cents  per  pound.    It  seems  quite 
clear  to  us  that  the  evidence  fully  warrants 
the  conclusion  as  evidently  reached  by  the 
Jury  that  this  contract  was  actually  entered 


into  and  that  its  terms  were  as  we  have  indi- 
cated. We  are  of  the  opinion  that  there  was 
no  failure  of  proof  so  far  as  this  branch  of 
the  case  is  concerned. 

[1,  2]  It  is  contended  that  there  was  a  fail- 
ure of  proof  of  the  making  of  sales  under  the 
commission  contract  by  resiiondemt.  This 
contention  seems  to  be  rested  largely  upon 
the  fact  that  the  sales  were  made  by  respond- 
ent's representatives  in  Its  own  name  Instead 
of  the  name  of  Pacific  Oil  Mills.  The  mak- 
ing of  sales  In  this  manner  without  disclosing 
the  name  of  Pacific  Oil  Mills  as  principal  was 
assented  to  by  it  upon  being  fully  advised  of 
the  sales  being  so  made.  It  actually  made 
shipments  in  accordance  with  some  of  these 
sales  and  received  the  whole  of  the  proceeds 
therefrom,  the  shipments  being  made  by  Pa- 
cific Oil  Mills  In  the  name  of  respondent,  and 
remittances  in  payment  thereof  l)eing  im- 
mediately turned  over  to  Pacific  Oil  Mills 
when  received.  There  was  evidence  pointing 
to  a  special  reason  for  the  making  of  sales 
by  respondent  in  this  manner  without  dis- 
closing to  the  purchasers  the  principal  for 
whom  it  was  acting  and  tbat  this  manner  of 
making  the  sales  would  have  worked  to  the 
benefit  of  Pacific  Oil  Mills  in  increasing  the 
quantity  of  sales  had  it  furnished  the  goods 
as  agreed  upon  by  it  in  the  commission  con- 
tract. Not  only  did  that  corporation  know 
of  the  reason  for  the  sales  being  so  made,  but 
evinced  a  ready  wHUngness  to  profit  thereby 
in  so  far  as  it  saw  fit,  or  was  able,  to  fur- 
nish the  goods  in  consummation  of  the  sales. 
The  conclusion  that  respondent  was  in  fact  at 
all  times  acting  for  Pacific  Oil  MiUs  and  not 
for  itself  is  amply  supported  by  the  evidence. 
This,  we  think,  renders  it  plain  that  the  Pa- 
cific Oil  Mills,  and  also  appellants,  as  its 
successors  in  interest,  can  neither  avail  them- 
selves of  the  fact  that  the  sales  were  made 
in  respondent's  name.  We  have  had  occa- 
sion to  notice  the  law  relating  to  contracts 
made  by  agents  of  undisclosed  principals  as 
being  In  harmony  with  this  conclusion  In  our 
recent  decision  In  Pacific  Power  &  Light  Co. 
V.  "White  et  al.,  164  Pac.  602.  This  is  not  a 
case  involving  ratification  of  a  contract  made 
by  one  who  at  the  time  of  Its  making  was  not 
In  fact  acting  for  the  one  sought  to  be  held 
upon  the  theory  of  ratification,  as  counsel  for 
appellant  seem  to  argue,  citing  2  0.  J.  474. 
In  other  words,  we  have  here  a  case  where 
there  was  an  existing  principal  for  whom  the 
agent  acted  at  the  time  of  making  the  sales 
contracts,  though  such  principal  was  not  dis- 
closed to  the  purchasers.  We  are  of  the 
opinion  tbat  there  was  no  failure  of  proof  of 
the  fact  that  these  sales  contracts  were  the 
contracts  of  the  Pacific  Oil  Mills,  made  by 
respondent  as  its  agent. 

[t]  It  Is  contended  that  the  proof  fails  to 
show  that  the  purchasers  to  whom  respond- 
ent claims  to  have  made  the  sales  were  will- 
ing and  able  to  consummate  the  sales.  That 
they  were  willing  to  consummate  the_^les 
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seems  to  find  ample  support  In  the  evidence. 
Indeed,  we  do  not  understand  that  it  is  se- 
riously contended  to  the  contrary.  The  prin- 
cipal contention  In  this  behalf  Is  that  the 
financial  ability  of  the  alleged  purchasers 
is  not  sufiBclently  proven.  We  may  concede 
that.  If  It  had  been  necessary  tn  this  case  to 
make  such  proof,  the  e*ridence  might  be  con- 
sidered as  In  some  measure  d^dent,  but  it 
is  plain  from  the  evidence  as  a  whole  that 
the!  Paolfle  Oil  Mills  approved  the  sales  in  so 
far  as  the  financial  ability  of  the  purchasers 
to  pay  for  the  goods  sold  Is  concerned.  The 
evidence  is  little  short  of  conclusive  that  the 
failure  of  appellants  to  consummate  the 
sales  made  in  its  behalf  by  respondent  was 
not  because  of  its  belief  in  the  financial  in- 
ability of  the  purchasers.  We  have  already 
noticed  that  it  actually  did  consummate  sales 
to  one  of  these  purchasers,  and  we  note  that, 
had  it  consummated  the  other  sales  made 
to  that  purchaser,  they  alone  would  have 
earned  commissions  for  respondent  of  much 
greater  amount  than  Is  necessary  to  offset 
appellants'  claim  against  it.  The  evidence 
warrants  the  conclusion  that  the  Pacific  Oil 
Mills  failed  to  consummate  the  sales  made 
for  it  by  respondent  for  reasons  wholly  apart 
from  want  of  financial  ability  on  the  part 
of  the  purchasers  and  for  reasons  for  which 
respondent  was  In  no  way  responsible.  The 
Jury,  we  think,  were  fully  warranted  in  con- 
cluding, as  it  evidently  did,  that  respondents 
made  the  sales  in  good  faith  and  in  compli- 
ance with  its  commission  contract  with  the 
Pacific  Oil  Mills,  and  thereby  fully  earned 
commissions  at  least  equal  to  the  amount  of 
appellants'  claim  against  it  We  are  of 
the  opinion  that  the  condition  of  the  proof 
upon  this  branch  of  the  ease  was  such  that 
respondent  was  not  called  upon  to  prove  the 
financial  responsibility  of  the  purchasers.  4 
R.  C.  L.  309. 

[4]  It  is  further  contended  tn  appellants' 
behalf  that  the  sale  contracts  procured  for 
it  by  respondent  are  too  Indefinite  as  to 
quantity  to  support  recovery  of  commissions 
by  respondent,  in  any  event  except  in  so  f&r 
as  two  of  such  sales  were  consummated.  The 
sale  contracts  in  evidence  refer  to  the  quan- 
tity sold  as  so  many  "cars,"  manifestly  mean- 
ing so  many .  carloads.  This  is  the  manner 
of  describing  the  quantity  sold  in  each  par- 
ticular sale  contract.  Testimony  was  receiv- 
ed showing  that  "car"  fir  "carloads,"  with 
reference  to  merchandise  of  this  character 
which  is  measurable  by  weight,  means  to  the 
trade  approximately  30,000  pounds.  It  was 
competent  to  so  prove  the  meaning  of  the 
word  "car"  as  used  in  the  sale  contracts  and 
thereby  render  the  sale  contracts  sufficiently 
certain  as  to  quantity.  12  Cyc.  1085;  Bti- 
lock  V.  Finley  (C.  0.)  28  Fed.  514 ;  Indian- 
apolis Cabinet  Co.  v.  Herrman,  7  Ind.  App. 
462,  34  N.  E.  678. 


Manifestly  in  the  making  of  these  sales  the 
quantity  to  be  furnished  under  each  particu- 
lar contract  did  not  call  for  very  exact  meas- 
urement until  it  became  necessary  to  com- 
pute the  exact  total  purchase  price.  For  the 
latter  purpose,  of  course,  the  quantity  was 
contemplated  to  be  determined  with  exact- 
ness, which  could  be  done  by  determining  the 
total  exact  weight  when  shipment  wonld  be 
made  in  pursuance  of  the  sale  contract,  the 
price  per  pound  being  agreed  upon.  We  are 
of  tlie  opinion  that  all  questions  of  fact,  the 
proof  of  which  counsel  for  appellant  chal- 
lenged the  sufficiency  of,  were  properlj-  left 
for  determination  by  the  jury,  and  that 
none  of  such  questions  could  be  properly  de- 
termined by  the  court  as  questions  of  law. 

[6]  It  is  contended  by  counsel  for  appel- 
lant that  the  trial  court  erred  In  admitting  tn 
evidence  testimony  to  show  the  making  of 
the  sales  in  question  because  prior  to  the 
trial  of  the  case  they  had  demanded  of  coun- 
sel for  respondent  a  bill  of  particulars  in  re- 
sponse to  which  respondent  furnished  a  biU 
of  particulars,  but  somewhat  defective  we 
may  admit  for  argument's  sake.  Counsel 
invoke  the  provisions  of  section  284,  Rem. 
Code.  While  that  section  seems  to  contem- 
plate the  exclusion  of  evidence  of  items  of 
account  when  not  stated  in  the  coraplalut  or 
in  a  bill  of  particulars  when  demanded,  it 
also  provides  that,  tn  case  the  account  is 
defective,  the  court  "may  order  a  further 
account."  Counsel  for  appellant  did  not 
ask  for  any  such  order  at  any  time  prior  to 
trial,  though  the  statement  of  items  was  fur- 
nished five  weeks  before  the  trial,  simply 
making  their  objections  to  the  introduction 
of  evidence  upon  the  trial.  While  the  ac- 
count furnished  was  not  as  particular  as  de- 
manded by  counsel  for  appellants,  it  was  an 
account  which,  read  in  connection  with  the 
information  appearing  in  the  pleadings  on 
file,  fully  informed  counsel  for  appellants  of 
every  fact  demanded  by  them  to  be  furnished. 
Under  these  circumstances  we  are  clearly 
of  the  opinion  that  the  trial  court  did  not  err 
in  overruling  the  objections  to  the  Introduc- 
tion of  the  evidence  upon  this  ground. 

Finally  it  is  contended  tn  appellants'  be- 
half that  the  trial  court  erred  in  giving  cer- 
tain instructions  and  In  refusing  to  give  cer- 
tain others  requested  by  them.  What  wo 
have  already  said  disposes  of  some  of  the 
questions  so  raised.  Otherwise  we  think  the 
rulings  of  the  court  upon  the  instructions 
were  wholly  without  prejudice  to  the  rights 
of  appellants  and  do  not  call  for  further 
discussion  here. 

We  are  quite  clear  that  appellant  has  had 
a  fair  trial  free  from  prejudicial  error. 

The  Judgment  Is  afilrmed. 

ELLIS,  O.  J.,  and  -MOUNT  and  HOIr 
COMB,  JJ.,  concur. 


Digitized  by 


Google 


WvLXOi.) 


BOEBIKaA  T.   P£BRT 


773 


SOERINOA  V.  PERRY.     (No.  18715.) 

(Supreme  Court  of  Wnshington.    April  SO, 
1917.) 

1.    :F^xtubes  «=»27(1)— Pbeserving  PEBaONAI. 

Character— FoBM  of  Aokeement. 

An  agreement  that  chattels  affixed  to  realty 
siizill  retain  a  personal  character  may  generally 
be   either  in  writing  or  parol. 

TEd.    Note.— For    other    cases,    see    BMxtures, 
Cent.  IMg.  {  5.] 

2.      FiXTUEES  <g=>27(l)— PttESEKVING  PERSONAL 
OnARACTER  BT  AOREEVENT. 

The  right  to  preserve  personal  character  of 
fi:s.t:ures  by  agreement  is  limited  to  chattels  at- 
tached to  realty  in  such  a  manner  that  they 
Taay  be  detached  without  destroying  or  material- 
ly injuring  either  chattel  or  realty. 

CBd.    Note.— For   other   cases,   see   Fixtures, 
Cent.  IMg.  I  5.] 

3.    Fixtures  iS=>35(2)— Between   Mortoaoob 

.and  mortqaoee  of  chattels. 

The  giving  of  a  chattel  mortgage  on  fixtures 
is  sufficient  evidence  of  intention  that  they  shall 
retain  their  personal  character. 

[Ed.    Note.— For    other   cases,   see  Fizttirefl, 
Cent.  Dig.  «§  73,  74.] 

4.   Chattel   Mobtoaoes   «=»150(1)— Filing — 

?f  oTicE  TO  Third  Persons. 

Filing  of  chattel  mortgage  under  Rem.  Code 
1015,  I  3662,  making  such  filing  "full  and  suffi- 
cient notice  to  all  the  world  of  the  existence  and 
conditions  thereof,"  -imports  as  much  as  actual 
notice  of  all  its  conditions,  including  the  agree- 
ment that  the  property,  though  affixed  to  the 
realty,  shall  be  personal,  and  a  subsequent  pur- 
chaser of  the  land  cannot  claim  as  an  innocent 
purchaser. 

[Kd.  Note.— For  other  cages,  see  Ohattd  Mor& 
gUKCS.  Cent.  Dig.  ff  246-248,  252.] 

5.  Public  I/ANDS  ®=3l36— Desert  Land  En- 
try —  Fixtures— Chattel  Mobttgaqe— Sub- 

SEQrEJTT  EnTRTMAN. 

Where  an  entryman  on  desert  land  installed 
an  irrigation  pipe  line,  and  give  a  chattel  mort- 
gage thereon,  the  mortgage  being  duly  filed,  the 
mortgagee  could  foreclose  against  defendant,  who 
had  obtained  possession  of  the  land  and  improve- 
ments in  a  contest  of  the  mortgagor's  entry, 
defendant  not  being  an  innocent  purchaser,  and 
the  mortgage  showing  the  parties'  intent  to  treat 
such  fixtures  as  personalty. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §f  364-366.] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  Thomas  E.  Orady, 
Judge. 

Action  by  George  Boeringa  against  John 
M.  Perry.  Judgment  for  defendant,  and 
plalntiCF  appeals.  Reversed  In  part,  with  di- 
rections. 

W.  A.  Funk,  of  Snnnyslde,  for  appellant. 
Lynch  &  Chesterley,  of  North  Yakima,  for 
respondent. 


IIOLCOMB,  J.  Appellant  brought  action 
to  foreclose  a  chattel  mortgage  given  by  de- 
fendant, Thomas  S.  Sewell,  to  plaintiff,  upon 
a  certain  pumpbouse  and  motor  and  all  pipe 
and  all  Improvements  of  every  kind  and  na- 
ture, excepting  one  pump,  located  on  the 
southeast  quarter  of  the  northwest  quarter 
of  section  30,  township  10  north,  range  22 


east,  W.  M.,  In  Yakima  county,  Wash.,  to 
secare  tbe  payment  to  appellant  of  a  promis- 
sory note  for  tbe  sum  of  $1,500,  with  Interest 
at  tbe  rate  of  10  per  cent  per  annum  ac- 
cording to  tbe  terms  and  ctmditions  of  a 
promissory  note  dated  July  1,  1912,  signed 
by  the  mortgagor,  due  one  year  after  date. 
At  tbe  time  of  tbe-  execution  of  the  note  and 
mortgage  on  July  1,  1912,  Sewell  was  in  pos- 
session under  a  desert  land  entry  of  tbe  land 
described,  and  tbe  money  was  borrowed  for 
tbe  purpose  of  buying  tbe  pipe,  pumpbouse 
and  motor,  and  Installing  tbe  same  to  irri- 
gate tbe  land.  Tbe  pumpbouse  and  motor 
were  not  situated  on  tbe  desert  land  claim. 

Sewdl  paid  n<me  of  the  principal  or  in- 
terest of  tbe  debt,  and  on  July  3,  1912,  Im- 
mediately after  the  maturity  of  tbe  note  and 
mortgage,  respondent  Perry  began  a  contest 
of  the  entry  against  Bewell,  which  was  prose- 
cuted in  tbe  federal  Land  Office.  Bewell 
made  default  in  tbe  contest.  Perry  was  giv- 
en tbe^  preference  right  of  entry,  and  there- 
npon  entered  the  same  as  a  desert  land  en- 
try. 'Ihls  action  was  begun  on  April  12, 1916. 
Perry  was  made  a  party  to  tbe  action  as 
claiming  some  right,  title,  or  interest  in  and 
to  the  mortgaged  property,  alleged  to  be  sub- 
ordinate and  subject  to  the  claim  or  Interest 
of  appellant  and  his  lien  under  tbe  mort- 
gage. 

It  appears  from  tbe  evidence  that  Sewell 
abandoned  tbe  premises  and  did  not  remove 
the  pipe  during  bis  term.  He  had  the  right 
of  possession  of  tbe  land  in  qtiestlou  under 
bis  desert  land  entry  at  the  time  the  alleged 
chattel  mortgage  was  executed,  but  forfeited 
bis  right  of  entry  and  never  claimed  tbe  pipe. 
It  appears  also  that  tbe  pipe  was  ](4ned  to- 
gether in  one  continuous  line  and  placed  in 
the  soil  on  the  land  in  question,  tbe  most  of 
it  being  completely  buried,  but  a  small  part 
of  it  being  left  uncovered. 

The  trial  court  found,  among  other  things, 
that  Sewell  procured  tbe  pipe  and  installed 
it  upon  the  land  In  construction  of  an  Irri- 
gation system  which  was  of  a  permanent  na- 
ture, and  further  found  that  all  the  pipe  line 
situated  upon  the  premises  is  appurtenant  to 
the  fee  of  the  premises  and  fixtures  thereon. 
Upon  these  findings  he  concluded  that  the  pipe 
line  on  the  land  mortgaged  to  appellant  was 
part  and  parcel  of  the  realty  and  free  from  the 
lien  of  the  plaintiff  as  set  up  in  bis  complaint, 
and  that  the  foreclosure  proceedings  should 
not  include  any  pipe  or  pipe  lines  upon  the 
described  premises.  The  question  to  be  de- 
termined is  whether  tbe  pipe  mortgaged  to 
appellant  became  real  estate  or  remained  a 
personal  chattel  under  the  chattel  mortgage 
and  subject  to  the  Hen  thereof. 

It  Is  contended  by  respondent  that,  inas- 
much as  the  pipe  was  embedded  In  the  soil 
and  became  a  part  of  the  permanent  system 
of  Irrigation  attached  to  the  soU,  It  is  there- 
fore a  fixture  and  real  estate,  and  cannot  be 
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Riibject  to  a  ctaattd  mortgage.  This  condi- 
tion Is  Important  only  to  determine  whether 
or  not  property  which  may  be  considered  real 
or  personal  property  Is  one  or  the  other  ac- 
cording to  the  acts  of  the  parties,  In  the  ab- 
sence of  an  agreement  relating  thereto. 

[1]  Generally  spealving,  an  agreement  that 
chattels  aflixed  to  realty  shall  retain  a  per- 
sonal character  may  be  either  In  writing  or 
parol.  Broaddus  v.  Smith,  121  Ala.  335,  26 
South.  34,  77  Am.  St.  Itep.  61 ;  Tyson  t.  Post, 
108  N.  Y.  217,  15  N.  E.  318,  2  Am.  St.  Rep. 
400;  Western,  etc..  Railroad  v.  Deal,  90  N.  C. 
110. 

12]  In  general  it  may  be  said  that  almost 
anything  affixed  to  realty  may  by  agreement 
be  treated  as  personalty.  Thus  It  has  been 
held  that  houses  and  other  buildings,  ma- 
chinery, railroad  tradis,  nursery  stock,  and 
indeed  practically  everything  which  before 
annexation  was  personal  property  may  still 
retain  their  chattel  character  by  an  agree- 
ment to  that  effect  Bat  the  right  to  pre- 
serve the  personal  character  of  fixtures  by 
agreement  is  limited  to  chattels  which  are 
attached  to  the  realty  in  such  a  manner  that 
they  may  be  detached  without  being  destroy- 
ed or  materially  injured  or  without  destroy- 
ing or  materially  injuring  the  realty  to  which 
they  are  attached.  Henkle  t.  Dillon,  16  Or. 
610,  17  Pac.  148;  Ford  v.  Cobb,  20  N.  Y.  344; 
Eaves  V.  Estes,  10  Kan.  314,  16  Am.  Rep. 
345;  Western  Union  Tel.  Co.  v.  Burlington, 
etc.,  Ry.  Co.  (0.  C.)  11  Fed.  1 ;  Sword  t.  Low, 
122  111.  487,  13  iN.  E.  826;  German  Savings 
&  Loan  Society  t.  Weber,  16  Wash.  95,  47 
Pac.  224,  38  L.  R.  A.  267. 

In  the  last-dted  4%se  this  court  held,  in 
conformity  with  the  great  weight  of  author- 
ity, that: 

"^'hether  fixtures  attached  to  real  estate 
should  be  regarded  as  personalty  or  realty  is 
largply  governed  by  the  intention  of  the  con- 
tracting parties,  even  so  far  as  the  rights  of  a 
former  mortgagee  are  concerned,  subject  to  the 
hmitation  that  the  fixtures,  which,  but  for  the 
stipulation,  would  be  regarded  as  realty,  can  be 
removed  only  when  such  removal  can  l)e  effected 
without  Injury  to  the  real  estate."    Syllabus. 

And  in  the  course  of  the  opinion  language 
from  the  case  of  Ford  v.  Cobb,  20  N.  Y.  344, 
was  quoted  with  approval,  as  foUows: 

"But  it  is  otherwise  with  tilings  which,  being 
originally  personal  in  their  nature,  are  attached 
to  the  realty  in  such  a  manner  that  they  may  be 
detached  without  being  destroyed  or  materially 
injured,  and  without  the  destruction  of  or  ma- 
terial injury  to  the  things  real  with  which  they 
are  connected,  though  their  connection  with  the 
land  or  other  real  estate  in  such  that,  in  the 
absence  of  an  agreement  or  of  any  special  rela- 
tion between  the  parties  in  interest,  they  would 
be  a  part  of  the  real  estate." 

Of  course,  as  was  observed  in  Blnliley  v. 
Forkner,  117  Ind.  176,  181,  19  N.  B.  753,  755 
(3  U  R.  A.  33): 

"  *  ♦  *  If,  in  the  course  of  constructing  a 
house,  brick  should  be  placed  in  the  walls,  and 
joists  and  beams  in  their  proper  places,  the  brick- 
moker  and  sawyer  would  not  be  permitted  to  de- 
spoil the  housfi  by  asserting  an  agreement  with 
the  owner  that  the  brick  and  beams  were  to  re- 


tain their  character  as  personalty  notwithstan-l- 
ing  their  annexation.  •  *  •  But  wbeo  chat- 
tels are  of  such  a  character  as  to  retain  th<>ir 
identity  and  distinctive  characteristics  after  an- 
nexation, and  do  not  thereby  become  an  eauea- 
tial  part  6t  the  building,  so  that  the  renun-al  of 
the  chattels  will  not  materially  injure  the  buiM- 
ing,  nor  destroy  or  unnecessarily  impair  On- 
value  of  the  chattels,  a  mutual  agreement  in  rv- 
spect  to  the  manner  in  which  the  chattels  sh.iU 
be  regarded  after  annexation  will  have  the  ef- 
fect to  preserve  the  personal  character  of  the 
property  between  the  parties  to  the  agreement." 

It  has  been  held  In  many  cases  that,  if 
competent  parties  make  an  express  agree- 
ment that  fixtures  shall  retain  their  charac- 
ter as  chattels,  there  can  be  no  doubt  that 
the  agreement  is  binding  as  between  the  par- 
ties thereto.  Badger  v.  Batavia  Paper  yitg. 
Co.,  70  111.  302;  Kaestner  ▼.  Day,  65  III. 
App.  628. 

[3]  And  where  one  purchases  an  article 
to  be  annexed  to  the  freehold  which,  from 
Its  character,  may,  after  annexation,  be 
either  realty  or  personalty  according  to  the 
Intention  of  the  parties,  the  giving  of  a  chattel 
mortgage  therecm  to  the  seller  is  suflBcient 
evidence  of  an  iittentlon  that  the  fixture  shall 
retain  Its  character  as  personalty.  Edwards, 
etc..  Lumber  Co.  v.  Rank.  57  Neb.  323.  77 
N.  W.  765,  73  Am.  St.  Rep.  514 ;  Arllnston. 
etc..  Elevator  Co.  ▼.  Yates,  67  Neb.  286,  77 
N.  W.  677. 

An  agreement  that  the  fixture  shall  retain 
its  personal  character  is  said  to  be  Implied 
from  the  mere  giving  of  a  rfiattel  mortgage. 
Sowden  v.  Craig,  26  Iowa,  156.  96  Am.  Dec. 
125 ;  Campbell  v.  Roddy,  44  N.  J.  Eq.  244. 
14  Atl.  279,  6  Am.  St.  Rep.  889;  Ford  v. 
Cobb,  20  N.  Y.  344 ;  Tlbbetts  v.  Home,  65  X. 
H.  242,  23  Atl.  145,  16  L.  R.  A.  56,  23  Am. 
St.  Rep.  31 ;  Tlfft  v.  Horton,  53  N.  Y.  377. 
13  Am.  Rep.  537;  Eaves  v.  Estes,  10  Kbb. 
314,  15  Am.  Rep.  345;  Sword  v.  Low.  122  III. 
487,  13  N.  E.  826;  Binkley  t.  Forlmer.  117 
Ind.  176,  19  N.  E.  753;  3  L.  R.  A.  83;  War- 
ner v.  Kenning,  25  Minn.  173 ;  BurrlU  v.  Wil- 
cox Lumber  Co.,  65  Mich.  571,  32  N.  W.  824 ; 
Henkle  v.  Dillon,  15  Or.  610,  17  Paa  US: 
Andrews  v.  Chandler,  27  111.  App.  103;  Mil- 
ler V.  Griffin,  102  Ala.  610,  15  South.  238. 

It  is  therefore  well  settled  as  between 
Sewell  and  appelant  that  the  status  of  the 
pipe  mortgaged  to  appellant  was  -fixed  as  a 
chattel. 

The  difficulty  is  In  determining  the  effect 
of  this  agreement  as  to  third  parties ;  for  it 
is  also  well  settled  that,  while  parties  them- 
selves may  make  almost  any  agreement  they 
wish  as  to  the  personal  character  of  fixtures, 
yet  such  an  agreement  does  not  In  most  cases 
affect  the  rights  of  third  persons  wlio  are 
not  parties  to  the  agreement  To  what  extent 
third  parties  are  bound  is  a  question  depend- 
ing upon  the  nature  of  the  agreement  and  the 
relation  of  the  parties.  The  statement  made 
In  some  cases  that  an  agreement  cannot 
change  the  character  of  the  property  so  far 
as  third  parties  are  concerned  is  true  only 
to  a  limited  extoit  Kaestner  v.  Day,  65 
Jigitized  by  VjOOQIC 


BVash.) 


BOERIXOA  V.  PEHRY 


775 


111.  Appw  623.  If  the  rt^ts  of  Innocent  third 
.>iirtles  will  not  be  prejudiced,  fixtures  may 
^e' train  their  dialtel  character.  Edwards,  etc., 
Lvmaber  Co.  v.  Rank,  67  Neb.  323,  77  N.  W. 
T63.  73  Am.  St.  Rep.  514. 

[4]  In  cases  where  the  rights  of  claimants 
of     fixtures  depend  upon  notice  to   adverse 
dnimants,  there  is  a  considerable  variety  of 
oi>lnlon  as  to  the  effect  of  recording  alone, 
a.s     importing    notice,    much    depending,    of 
oourse,   upon  the  language  of  statutes  In- 
volved.    19  Cya  1054.     As  to  such  notice 
our  statute  relating  to  the  filing  or  record- 
ing of  chattel  mortgages  provided,  in  section 
:i*J02,  Rem.  Code,  that  every  such  mortgage 
Bled  and  indexed  in  .pursuance  of  this  a<!t 
"^sball  be  held  and  considered  to  be  full  and 
«:iitficlent  notice  to  all   the  world,   of  the 
existence  and  conditions  thereof."    The  effect 
of  this  provision  is  that  the  due  filing  of  a 
i-Iiattel  mortgage,  as  was  the  case  here,  im- 
ports as  much  as  actual  and  positive  notice 
of  the  mortgage  and  of  all  its  conditions  to 
nil   persons  dealing  with  the  chattel  there- 
after. 

[5]  Respondent  dtes  authorities  to  the  ef- 
fect that  a  subsequent  purchaser  for  value 
is  an  innocent  purchaser,  and  that  fixtures 
attached  to  the  soli  are  real  estate  and  not 
-subject  to  a  chattel  mortgage  seeking  to  hold 
a   lien  thereon  as  a  chattel.     That  Is  true 
where    a    subsequent  purchaser   for    value 
has  no  notice  either  actual  or  constructive 
or  notice  such  as  our  statute  provides  which 
is  equivalent  to  actual  notice  that  the  prop- 
erty In  question  has  been  agreed  and  deter- 
mined to  be  chattel  property.    The  respond- 
ent here  Is  not  an  innocent  purchaser  for 
value.     He  Is  merely   a   subsequent   occu- 
pant of  the  same  real  estate.    He  has,  it  Is 
true,  the  right  of  possession,  which  cannot 
l)e  questioned,  of  the  i«al  estate  and  of  all 
the  real  estate  comprises.    His  right  of  pos- 
session of  the  real  estate  has  been  granted 
by  the  national  government  and  Is  superior 
to  the  rights  of  all  others  as  to  the  land 
itself  and  Its  enjoyment.    But  the  resiiondent 
had  notice  by  the  filing  of  the  chattel  mort- 
gage that  the  pipe  embedded  and  Installed 
in  the  land  was  chattel  property  upon  which 
the  appellant  had  a  lien  by  his  chattel  mort- 
gnge.     Tlie  respondent  has  bought  nothing. 
He  Is  not  an  Innocent  purchaser  of  anything. 
While  the  former  entryman  and  posse,ssor  of 
the  land  under  the  desert  land  entry  was  in 
pos.«csslon  he  could  contract  with  reference 
tfl  chattel.s,  fixtures,  and  Improvements  there- 
on in  all  respects  under  the  local  law,  and 
his  contracts  would  be  enforced.     He  could 
have  removed  the  pipe  mortgaged   or   any 
other  fixture  which  he  placed  upon  the  land 
prior  to  his  abandonment  or  his  removal 
from  the  land. 

Under  the  facts  and  drcumstancos  shown 
we  are  impelled  to  the  conclusion  that  the 
pipe  mortgaged  wus  by  virtue  thereof  agreed 


by  the  former  entryman  and  possessor  of  the 
desert  land  entry  to  be  chattel  property,  and 
not  a  part  of  the  real  estate 

Notwithstanding  the  fact  that  he  made 
what  Is  called  three  years'  proof  under  which 
he  proved  the  methods  by  which  he  had  at- 
tempted to  reclaim  the  land  and  included  in 
his  improvements  the  pipe  purchased,  that 
must  be  taken  and  understood  to  have  been 
subject  to  the  Hen  which  he  had  theretofore 
voluntarily  given  for  the  money  which  he  had 
borrowed  with  which  to  purchase  the  same. 
It  was  therefore  not  fraudulent  for  him  to 
make  8u<.-h  proof  in  attempting  to  obtain  title 
to  the  land. 

Equity  and  good  conscience  demand  that 
appellant's  mortgage  be  enforced  according 
to  its  terms.  It  may  be  said  In  opposition 
thereto  that  any  attempt  to  remove  the  pipe 
from  the  land  will  constitute  a  trespass 
against  the  possession  of  the  respondent,  and 
also  that  it  is  Impossible  to  remove  the  same 
without  Injury  to  the  freehold.  As  to  the 
first  proposition,  the  possession  by  the  re- 
spondent and  present  entryman  is  not  as 
yet  a  complete  and  permanent  pos-sesslon, 
but  Is  only  a  possession  dependent  upon  his 
reclamation  of  the  land,  and  compliance 
with  the  laws  relntlng  to  desert  entries.  In 
any  event  his  possession  can  only  be  pro- 
tected under  and  by  virtue  of  the  state  laws. 
These  guarantee  him  the  peaceable  posses- 
sion of  the  land  In  question  as  against  tres- 
pass or  unlawful  intrusion.  It  is  no  unlaw- 
ful intrusion  for  the  state  to  enforce  the 
rights  of  a  person  having  a  superior  and 
prior  right  to  chattel  property  remaining 
upon  the  land. 

It  is  shown  by  the  evidence  that  the  pipe 
In  question  can  be  removed  without  perma- 
nent Injury  to  the  real  estate.  Such  injury 
as  would  occur  would  be  temporary  only, 
and  that  could  be  avoided  by  removing  It  at 
a  time  when  the  land  Is  not  being  irrigated 
or  during  the  fall  and  winter  months.  Not- 
withstanding the  extreme  character  of  this 
case,  we  think  appellant  entitled  to  such  a 
decree. 

The  judgment  of  the  lower  court  will  be 
reversed  In  so  far  as  it  decreed  that  appel- 
lant was  not  entitled  to  a  judgment  of  fore- 
closure against  the  pipe  described  In  the  chat- 
tel mortgage,  and  further  providing  for  the 
protection  of  the  rights  of  the  respondent 
in  the  matter  by  decreeing  that  the  pipe 
shall  only  lie  removed  at  a  time  when  there 
is  no  irrigation  being  done  upon  the  premises 
or  during  the  months  between  November  and 
March,  inclusive,  and  that  no  growing  tree 
shall  be  removed,  despoiled,  or  Injured  upon 
the  premises,  or  any  permanent  structure 
thereon,  and  that  the  soil  removed  shall  be 
restored,  In  as  good  condition  as  before. 

ELLIS,  C.  J.,  and  MOUNT,  FULLERTON, 
and  PARKER,  JJ.,  concur. 
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BALOH  T.  STATE  ex  rd.  ORIGSBT,  Co. 

Atty.    (No.  7917.) 

(Supreme  Court  of  Oklahoma.     Jan.  30,  1917. 

Itehearintr  Denied  May  15,  1917.) 

(SvUaltu  iv  t^e  Court.) 

1.  JUBY  «=>14(12)  —  Tbial  by  —  Action  to 
Abate  Nuisance. 

In  an  action  by  the  state  to  abate  a  public 
nuisance,  the  defendant  is  not  entitled  to  a 
jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  !  78.] 

2.  Evidence  «=9322(2)  —  Gbnebal  Reputa- 
tion. 

Evidence  as  to  general  reputation  for  lewd- 
ness or  chastity  of  persons  who  frequent  a  place 
charged  to  be  a  house  of  prostitution,  and  also 
evidence  of  the  general  reputation  of  such  house 
as  being  a  place  of  prostitution,  held  to  be  ad- 
missible. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  12(H.] 

3.  Nuisance  «=»61— Public  Nuisance- Par- 
wcuLAB  Case. 

A  place  where  Intoxicating  liquors  are  sold 
in  violation  of  the  law,  where  cii^rettes  are  sold 
to  minors,  and  where  lewd  and  lascivious  per- 
sons congregate  for  the  purpose  of  indulging  in 
immorality,  hel<2  to  be  a  pubhc  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  ii  142-151.) 

4.  Nuisance  «=a82— Abatement  by  State- 
Civil  Action. 

A  public  nuisance  may  be  abated  by  a  civil 
action  brought  by  the  state  on  the  relation  of  the 
county  attorney  of  the  county  in  which  such  pub- 
lic nuisance  exists. 

[Bd.  Note.- For  other  cases,  aee  Nuisance, 
Cent  Dig.  S  105.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Cleveland  Coun- 
ty;   F.  B.  Swank,  Judge. 

Action  by  the  State  of  Oklahoma,  on  the 
relation  of  J.  D.  Grigsby,  County  Attorney 
of  Cleveland  County,  Okl.,  against  A.  R. 
Balch  and  others.  Judgment  for  plaintiff, 
and  defendant  A.  R.  Balch  brings  error. 
Modification  ordered  to  be  entered  of  record 
in  the  proceedings  below,  and  in  other  re- 
spects Judgment  affirmed. 

W.  J.  Davidson,  of  Oklahoma  City,  for 
plaintiff  In  error.  J.  D.  Grigsby,  Co.  Atty., 
Ben  F.  Williams,  and  John  E.  Luttrell,  all 
of  Norman,  for  defendant  In  error. 

STEWART,  C.  The  parties  hereafter  will 
be  designated  as  in  the  court  below.  The 
county  attorney  of  Cleveland  county  brought 
an  action  in  the  name  of  the  state  of  Okla- 
homa against  A.  R.  Balch  and  others  for  the 
purpose  of  abating  a  public  nuisance  alleged 
to  be  maintained  by  the  defendants  In  the 
town  of  Moore,  Cleveland  county,  Okl.,  the 
I)etltion  averring  that  a  building  in  which 
the  said  A.  R.  Balch  conducted  a  grocery 
store  was  used  by  A.  R.  Balch  for  the  pur- 
pose of  selling  Intoxicating  liquors;  that  in- 
toxicating liquors  were  sold  on  said  prop- 
erty;   and,   further,   that  a   platform   was 


erected  near  said  building  and  a  series  of 
dances  conducted  thereon  by  the  defendants 
for  the  purpose  of  drawing  crowds  into  the 
place  of  business  In  order  that  intoxicating 
liquors  and  imitations  thereof  and  substi- 
tutes therefor  might  be  sold  to  the  patrons 
of  the  dance;  that  among  the  regular  at- 
tendants at  said  dances  were  two  women  of 
unchaste  and  lewd  character,  known  as  Kate 
and  Babe,  who  frequented  the  store  belong- 
ing to  defendant  Balch,  being  seen  often  in 
the  company  of  and  in  bed  with  men  of  ques- 
tionable character;  that  the  said  Kate  and 
Babe  conducted  themselves  in  a  lewd  and  li- 
centious manner  In  and  about  said  building 
and  premises,  and  that  men  who  frequental 
such  resort,  visiting  with  Kate  and  Babe, 
would  curse  and  swear  In  loud  and  boister- 
ous manner  In  the  hearing  of  women  and 
children ;  that  people  would  congregate  at 
said  store  and  become  drunk  and  Imbibe  hi- 
toxlcatlng  liquors  sold  In  said  store;  that 
cigarettes  were  sold  to  minors  In  violation 
of  law ;  that  the  general  reputation  of  such 
place  of  business  was  that  of  a  place  where 
lewd  men  and  women  would  resort  for  tlie 
purpose  of  unlawful  cohabitation  and  sexual 
intercourse;  that  said  place  was  an  unfit 
place  for  women  and  children  to  purchase 
groceries,  or  for  other  pnrxHiees;  that  the 
same  was  an  Immoral  resort  and  a  public 
nuisance,  and  the  conduct  of  the  said  Kate 
and  Babe  and  others  who  frequented  the 
store  was  outrageous  to  public  morals  and 
public  decency.  The  plaintiff  prayed  for  a 
temporary  Injimctlon  restraining  the  defend- 
ants and  all  of  them  from  opening  or  con- 
ducting said  store  or  building,  or  permitting 
any  one  else  to  conduct  same,  and  that  same 
should  be  placed  In  the  hands  of  the  sheriff 
of  Cleveland  county  and  closed  until  floal 
hearing  in  the  matter;  that  upon  final  hear- 
ing, the  Injunction  be  made  perpetual,  and 
for  general  and  special  relief.  A  hearing 
was  had  in  chambers  before  the  county  judse 
of  Cleveland  county.  In  the  absence  of  tbe 
district  Judge  from  said  county,  and  upon 
the  affidavits  of  numerous  citizens  residing 
at  said  town  of  Moore  and  In  the  vicinity 
thereof;  the  county  Judge  granted  a  tempo- 
rary Injunction  and  order  abating  said  nui- 
sance and  closing  the  store.  Afterwards  the 
defendants  made  application  before  the  Judge 
of  the  district  court  in  chaml>er8  asking  for 
a  vacation  of  the  temporary  Injunction.  Aft- 
er hearing  on  said  application,  the  district 
Judge  modified  the  temporary  order  before 
made  to  read  as  follows: 

"On  consideration  of  said  motion  and  bfinj 
fully  advised  in  the  premises,  it  is  now  onifred 
by  the  court  that  tbe  said  temporary  injunctinn 
be  modified  to  the  extent  that  tbe  said  defend- 
ant A.  R.  Balch  is  hereby  permitted  to  opts 
and  conduct  his  said  storeroom  in  what  is  known 
as  the  Courtney  Buildinp  in  said  town  of  Moore, 
in  Cleveland  county,  Okl.,  and  to  make  reiculu 
and  lawful  sale  of  mercliandise  therein  contained 
until  the  Ist  day  of  November,  1915.  and  it  ii 
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^  further  order  of  this  court  apon  the  esecu- 
r«xi  of  bond  of  said  A.  R.  Balcli  in  the  sum  of 
I.  ,000,  -with  sufficient  surety  to  be  approved  hj 
t^  court  clerk  of  Cleveland  county,  Okl.,  on 
t^  condition  that  daring  said  time  said  defend- 
■^t.  A.  R.  Balcb  either  by  himself  or  by  his 
grants  or  servants  shall  not  violate  the  prohibi- 
>i-y  liquor  law  or  any  other  laws  of  the  state 
£     Oklahoma  on  or  about  said  premises." 

"Xlie  defendants  afterwards  filed  answer, 
L^nylng  the  allegations  contained  In  plaln- 
■VCT's  petition,  except  the  allegation  that  the 
i£i.id  defendant  A.  R.  Balcb  was  using  said 
>x-emlses  for  the  purpose  of  conducting  a  re- 
rail  grocery  and  general  store. 

The  cause  came  on  for  hearing  at  the  regu- 
lar term  of  the  court,  and  after  the  Introduc- 
tion of  testimony  on  the  part  of  both  the 
I  >  Iain  tiff  and  defendants  the  court  found  for 
tlie  plaintiff  and  against  the  defendant  A.  R. 
IBalcb;  the  court  making  tbe  following  or- 
der and  decree: 

"Thereupon  it  was  considered,  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  tem- 
porary injunction  heretofore  made  herein  be, 
and  tbe  same  hereby  is,  made  permanent  as 
asainst  said  defendant  A.  R.  Balcb,  and  that  the 
storeroom  of  said  defendant  A.  R.  Balch  de- 
scribed in  said  petition  t>e  ordered  closed  by 
the  sheriff  of  Cleveland  county,  Okl.,  and  plain- 
tiff have  judgment  against  defendant  to  pay  all 
costs  of  this  action,  taxed  at  $ — — ." 

Motion  for  new  trial  bavlng  been  duly 
filed,  overruled,  and  exceptions  saved,  tbe 
defendant  A.  R.  Balch  appeals  to  this  court. 

The  defendant  urges  in  his  brief  the  fol- 
lowing assignments  of  erroi;:  (1)  Error  of 
the  trial  court  in  denying  the  plaintiff  in  er- 
ror a  trial  by  jury.  (2)  Error  of  the  trial 
court  in  overruling  the  demurrer  of  plaintiff 
In  error  to  the  evidence  Introduced  on  be- 
half of  the  state  of  Olclaboma,  plaintiff  be- 
low. (3)  Error  of  the- trial  court  In  the  ad- 
mission of  evidence  offered  by  defendant  In 
error  and  objected  to  by  plaintiff  In  error. 

(4)  Error  of  the  trial  court  in  the  rejection 
of  testimony  offered   by  plaintiff   in   error. 

(5)  Error  of  the  trial  court  In  rendering 
judgment  for  defendant  In  error  and  against 
plaintiff  in  error.  (6)  Error  of  the  trial 
court  in  rendition  of  final  judgment  made  by 
it  by  exceeding  the  Jurisdiction  of  the  dis- 
trict court  in  declaring  the  storeroom  of  the 
plaintiff  In  error  a  nuisance  and  ordering 
the  same  to  be  closed  by  the  sheriff  of  Cleve- 
land county. 

[1]  The  objection  of  defendant  to  the  refus- 
al of  the  court  to  grant  a  trial  by  jury  Is  not 
tenable.  It  is  settled  law  in  this  state  that 
the  constitutional  provision  declaring  that 
the  right  of  trial  by  Jury  shall  be  and  remain 
Inviolate  refers  to  the  right  of  trial  by  jury 
as  the  same  existed  under  the  law  of  the  ter- 
ritory of  Oklahoma  prior  to  the  time  of  the 
adoption  of  the  Constitution.  In  re  Byrd, 
31  Okl.  549,  122  Pac.  516;  In  re  Simmons,  4 
Okl.  Cr.  662,  112  Pac.  951 ;  State  v.  Cobb,  24 
Okl.  662,  104  Pac.  361,  24  L.  R.  A.  (N.  S.) 
639;  Parker  v.  Hamilton,  154  Pac.  65. 

The  proceeding  In  the  case  at  bar,  being 
equitable  in  its  nature,  the  defendants  were 


not  entitled  to  a  Jury  trial  elthet  as  a  matter 
of  constitutional  or  statutory  right.  Such 
right  was  not  recognized  by  the  courts  of 
OiLlahom^i  Territory,  nor  has  the  same  been 
sanctioned  by  the  courts  of  the  state.  The 
Supreme  Court  of  the  territory  In  Reaves  v. 
Territory,  13  Okl.  396,  74  Pac.  951,  passed 
squarely  on  the  question  of  tbe  right  of  jury 
trial  ln<  an  actioa  brought  by  the  state  to 
abate  a  public  nuisance.  In  the  syllabus  to 
the  opinion  the  court  says: 

"A  trial  by  jury  is  not  required  in  suits 
brought  for  an  injunction  to  suppress  and  abate 
a  public  nuisance." 

[2,  3]  It  is  clear  that  the  acts  complained 
of  in  the  petition,  if  true,  in  the  instant  case 
would  constitute  the  place  a  public  nuisance. 
It  is  provided  In  section  4250,  Revised  Laws 
of  1910: 

"A  nuisance  consists  in  unlawfully  doing  an 
act,  or  omitting  to  perform  a  duty,  which  act 
or  omission  either: 

"First,  Annoys,  injures  or  endangers  tbe  com- 
fort, repose,  health,  or  safety  of  others ;   or 

"Second.  Offends  decency.    *    *    • » 

And  section  4251,  Revised  Laws  of  1910, 
reads  as  follows: 

"A  public  nuisance  is  one  which  affects  at  the 
same  time  an  entire  community  or  neighborhood, 
or  any  considerable  number  of  persons,  although 
the  extent  of  the  annoyance  or  damage  inflict- 
ed upon  the  individuals  may  be  unequal." 

In  addition  to  the  general  law  of  the  state 
on  the  subject,  by  specific  enactment,  our 
statutes  provide  that  a  place  where  intoxi- 
cating liquors  are  sold  or  kept  for  sale  or 
barter,  or  where  persons  congregate  for  the 
purpose  of  drinking  such  liquors,  is  a  public 
nuisance.  The  county  attorney  of  the  county 
In  which  a  public  nuisance  exists  has  tbe 
authority  to  bring  a  civil  action  to  abate 
same  by  civil  action  in  the  name  of  the  state. 

The  defendant  contends  that  the  court  erred 
In  the  admission  of  testimony  as  to  the  gen- 
eral reputation  of  the  women  known  as 
"Kate"  and  "Babe"  as  to  lewdness  and  chas- 
tity, and  also  in  admitting  testimony  as  to 
the  general  reputation  of  the  house  In  which 
the  defendant's  business  was  conducted  as 
being  a  house  of  ill  fame  or  one  to  which  per- 
sons resorted  for  the  purpose  of  prostitution. 
There  is  no  longer  any  question  in  this  state 
as  to  the  admissibility  of  such  testimony  in 
cases  of  the  character  of  the  one  at  bar. 
In  Jones  v.  State,  10  Okl.  Cr.  79,  133  Pac. 
1134,  in  the  syllabus,  it  is  said: 

"In  a  prosecution  for  keeping  a  ba^dyhouse, 
it  is  competent  for  tbe  state  to  show  the  gen- 
eral reputation  of  the  house  as  being  a  house 
of  ill  fame,  and  that  the  house  is  resorted  to  by 
people  of  both  sexes  who  are  reputed  to  be  of 
lewd  and  lascivious  character,  and  from  evi- 
dence of  the  general  reputation  of  the  house  and 
of  the  inmates  and  persons  who  resort  thereto  as 
bein^  of  lewd  and  lascivious  choracter,  the  law 
will  infer  that  such  characters  resort  thereto  for 
lewd  and  immoral  purposes,  and  that  the  house 
is  a  bawdyhouse.  The  state  is  not  required  to 
show  specific  acts  of  lewdness  or  prostitution 
in  the  house.  It  is  sufficient  if  it  be  shown  that 
the  house  is  commonly  resorted  to  for  the  com- 
mission of  acts  of  immorality,  and  that  the 
proprietor  knows  the  fact,  and  either  procures 
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it  to  be  done,  connires  at  it,  or  does  not  pre- 
vent it" 

The  admission  of  such  teetlmouy  was  uot 
error.  We  liave  examined  the  record  and 
flud  that  there  is  no  error  in  tlie  admission 
of  testimony  prejudiclai  to  the  defendant,  nor 
do  we  find  any  prejudicial  eiTor  in  the  exclu- 
sion of  testimony.  Most  of  the  testimony  of- 
fered by  the  defendant  and  excluded  by  the 
court  consisted  of  hearsay  or  of  self-serving 
statements,  and  was  not  competent. 

The  evidence  in  this  case  sustains  the  al 
legations  contained  In  the  petition,  and  shows 
that  the  defendant  was  engaged  In  a  busi- 
ness wliich  annoyed,  Injured,  and  endangered 
the  comfort,  repose,  and  safety  of  others, 
and  also  offended  public  decency.  It  shows 
that  the  defendant  was  engaged  In  the  vio- 
lation of  the  prohibitory  ll(iuor  laws  of  the 
state  of  Oklahoma,  was  guilty  of  selling  cig- 
arettes to  minors,  and  of  permitting  lewd, 
profane,  and  lascivious  characters,  both  men 
and  women,  to  congregate  about  his  business, 
and  Indulge  In  lewd,  boisterous,  and  Indecent 
acts,  greatly  to  the  annoyance  of  the  good 
citizenship  of  the  small  town  of  Moore.  \Vle 
unhesitatingly  say  that  the  Judgment  of  the 
lower  court  was  righteous  and  In  the  inter- 
est of  good  morals  and  public  decency. 

[4]  We  would  be  Inclined  to  let  the  order 
of  the  lower  court  stand  without  modifica- 
tion, but  the  county  attorney  In  his  brief  has 
cited  the  case  of  Hill  et  al.  r.  State,  45  Okl. 
307,  145  Pac.  492,  a  case  In  which  Justice 
Kane  modified  the  order  of  the  court  below 
in  a  case  similar  to  the  one  at  bar  by  allow- 
ing, under  conditions  Imposed  by  the  court, 
the  building  to  be  used  for  legitimate  pur- 
poses. The  brief  for  the  state,  in  this  case, 
suggests  a  modification  of  the  order  of  the 
lower  court  which  we  tlilnk  would  meet  the 
ends  of  justice,  which  suggestion  we  have 
decided  to  adopt.  The  order  of  the  lower 
court,  with  reference  to  the  building  and 
property,  is  therefore  modified  to  read  as 
follows: 

"That  the  sheriff  of  Cleveland  county,  Okl., 
take  an  invoice  of  all  stock  and  fixtures  now  in 
said  baildins,  and  return  the  invoice  of  all  Roods 
of  an  intoxicating  or  contraband  nature  to 
the  board  of  county  commissioners  of  Cleveland 
county,  Okl.;  that  said  board  may  make  such 
disposition  of  said  stock  and  fixtures  and  fur- 
niture in  any  manner  as  provided  by  law;  that 
all  personal  property  seized  and  found  not  to 
be  of  an  intoxicating  or  contraband  nature  nor 
used  in  keeping  or  m.iintaining  such  nuisance 
shall  be  returned  to  the  owner  tliereof;  that 
the  building  in  controversy  should  be  restored 
to  plaintiff  in  error  by  the  sheriff  of  Cleveland 
county  upon  the  condition  that  said  A.  R.  Balcb 
should  observe  in  all  respects  the  order  of  the 
court,  and  shall  not  at  any  time  either  in  per- 
son or  by  agents,  tenant,  or  subtenant  enter  in 
or  upon  or  conduct  any  unlawful  business  of  any 
nature  whatsoever  in  or  upon  the  premises,  or 
permit  any  person  to  conduct  any  such  unlawful 


business  on  said  premises.  In  consideration  of 
said  property  being  restored  to  the  owner  afore- 
said he  is  required  to  execute  a  bond  with  sjfi- 
cient  sureties  in  the  sum  of  $1,000,  to  be  piid  ij 
the  state  as  liquidated  damages  in  case  of  rio- 
lation  of  the  judgment  and  decree  by  said  A.  R 
Halch,  his  servants,  agents,  or  cmployei;  siid 
bond  to  be  filed  and  approved  by  the  court  cierk. 
whereupon  this  decree  shall  immediately  becuct 
ellective.  Thia  order  shall  be  contioued  a 
force." 

The  lower  court  should  be  instructed  to 
.tiuse  such  uiodiflcation  to  be  entered  of  rec- 
ord in  the  proceedings  below,  and  in  all  other 
respects  the  Judgment  of  the  lower  coon 
should  be  affirmed,  at  the  cost  of  the  defead- 
ant 

I'BR  CirRI.\M.    Adopted  In  whole. 


SADDLER  V.  SCOTT.    (No.  4065.) 
(Supreme  Court  of  Oklahoma.    April  ^,  lOl'.i 

(Synabu*  by  th«  Court.) 

Appeal   and  Kbbob   9=»7T3(2)  —  Want  of 
Prosecution— Bbikf— Rule  of  Coubt— Dis- 

MIRSAI.. 

Where  plaintiff  in  error  fails  to  file  brief  i> 
required  by  rule  7  of  this  court  (38  Okl.  vi,  95 
Pac.  vi),  the  appeal  will  be  dismissed  for  want 
of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Appeal  ani 
Error.  Cent  Dig.  §{  3104,  310&] 

Action  between  J.  le  Roy  Saddler  and  E. 
P.  Scott.  Judgment  for  the  latter,  and  the 
former  brings  error.    Appeal  dismissed. 

OWEN,  J.  The  petition  In  error  and  case 
made  were  filed  in  this  court  Deceiiiber  19. 
1912.  The  plnintitr  in  error  has  failed  to  file 
brief  as  required  by  rule  7  of  this  court  (3> 
Okl.  vl,  95  Pac.  vi).  For  failure  to  compl.v 
with  this  rule  this  appeal  is  dismissed  for 
want  of  prosecution.  All  the  Justices  con- 
cur. 


SADDLER   T.   LEAHY.      (No.   46C6.) 
(Supreme  Court  of  Oklahoma.    April  24, 1917.1 

(Syllabus  hy  the  Court,) 

Appeal  and   Errob  «=9773(2)  —  Wast  of 

Prosecution— Rule  of  Court— ^Dismissal 

Where  plaintiff  in  error  fails  to  file  brief  tf 

required  by  rule  7  of  this  court  ^3S  Okl.  vi.  Ji5 

Pac.  vi),  the  appeal  will  be  dismissed  for  want 

of  prosecution. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {f  3104,  3108.] 

Action  between  J.  Le  Roy  Saddler  and  W. 
T.  Leahy.  Judgment  for  the  latter,  and  the 
former  brings  error.    Appeal  dismissed. 

OWEN,  J.  The  plaintiff  In  error  having 
failed  to  comply  with  rule  7  of  this  court  (3.S 
Okl.  vl,  95  Pac.  vl),  this  appeal  is  dismissed 
for  want  of  prosecution.  All  the  Justices 
concur. 
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kVTB^STBRN    UNION   TEXEGRAPH    CO.   v. 

GATES.    (No.  7011.) 
f^uoreme  Court  of  Oklahoma.     Jan.  2,  1017. 
Behearing  Denied  May  15,  1917.) 

(Syllabus  hy  the  Court.) 

\.    DAXfAGEs   €=»91(1)— Punitive  Damages— 
Gbounds. 

In  an  action  for  the  breach  of  an  obligation 
not  arising  from  contract,  exemplary  or  punitive 
•  lamages  can  be'  recovered,  in  addition  to  the 
uc-iual  damages,  ouly  where  the  defendant  haa 
Ween  guilty-  of  oppression,  fraud,  or  malice,  ac- 
tual ur  presumed. 

[Ed.    Note. — For   other   cases,   see   Damages, 
Cent.  Dig.  $§  193-108.] 

:i.    Damages  $=5>91(1)  —  Punitive  Damages— 
Tort— Evidence. 

To  authorize  a  recovery  for  exemplary  or 
punitive  damages,  in  an  action  sounding  in  tort, 
the  evidence  must  show  some  element  of  oppres- 
sion, fraud  or  malice;  i.  e.,  the  act  which  con- 
stitutes the  cause  of  action  must  have  been  ac- 
tiiated  by  or  accompanied  with  some  evil  intent, 
or  must  have  been  the  result  of  such  gross  neg- 
ligence as  is  deemed  equivalent  to  such  intent. 
[EM.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  193-108.] 

3.  Telegraphs  and   Telephones  «=>66(4)— 
Failure  to  Deliver  Message — GbossNeo- 
LifSEXCE— Punitive  Damages. 
Tlie  evidence  in  this  case  fails  to  show  that 
the  conduct  of  the  defendant,  which  is  alleged 
as  the  cause  of  action,  was  actuated  by  or  ac- 
companied  with  any  evil  intent,  or  was  such 
gross  negligence  as  is  deemed  equivalent  to  such 
intent. 

[Fid.  Note. — For  •  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  63.] 

Gominlssloners*  Opinion,  Division  No.  5. 
Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge. 

Action  by  J.  W.  Cates  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Preston  A.  Shinn,  of  Pawhnska,  and 
Oeorge  H.  Fearons,  of  New  York  City,  for 
plaintiff  in  error.  H.  P.  Wlilte,  of  Pawhuska, 
for  defendant  In  error. 

CASIPBELL,  O.  In  the  court  below,  J, 
\V.  Cates,  who  was  the  plaintiff,  recovered 
exemplary  damages  against  the  Western  Un- 
ion Telegraph  Company,  the  defendant,  for 
the  failure  to  deliver  a  death  message.  From 
that  recovery,  the  defendant  has  appealed 
and  presents  to  this  court  the  question  of  the 
.'sufficiency  of  the  evidence  to  sustain  such  a 
recovery.  In  addition  to  such  exemplary 
damage,  actual  damage  in  the  sum  of  32 
cents  was  presumably  allowed  by  the  Jury. 
The  defendant  at  the  trial  offered  to  pay 
the  amount  of  actual  damages  claimed  by 
the  plaintiff  and  the  costs  accrued  to  the  time 
of  such  offer,  but  such  offer  was  refused,  and 
the  trial  resulted  in  a  Judg.nent  for  the 
plaintiff  for  |300,  which  amount,  less  32 
cents,  V!aa.  exemplary  damages. 

The  contention  in  this  court  is  that  the  evi- 


dence was  Insufficient  to  warrant  any  re- 
covery as  exemplary  damages,  and  that  the , 
trial  court  erred  In  refusing  to  require  the 
plaintiff  to  accept  the  offer  made  by  the  de- 
fendant at  the  trial,  and  In  permitting  any 
recovery  as  exemplary  damages. 

[1]  Under  section  2851,  Rev.  Laws  1910, 
exemplary  or  punitive  damages  can  be  re- 
covered in  an  action  for  the  breach  of  an 
obligation  not  arising  from  contract  only 
where  the  defendant  has  been  guilty  of  op- 
pression, fraud,  malice,  actual  or  presumed. 
This  action  cannot  be  treated  by  the  plaintiff 
as  one  for  breach  of  a  contract  and  the  re- 
covery of  exemplary  damages  upheld  on  any 
theory,  for  to  do  so  would  do  violence  to  the 
general  rule  that  exemplary,  damages  can 
never  be  recovered  for  the  mere  breach  of 
contract  Irrespective  of  the  motive  on  the 
part  of  the  defendant  which  prompted  the 
breach,  except  In  certain  cases  which  are 
exceptions  to  the  general  rule  and  In  cas- 
es where  the  statute  sjwcifloally  author- 
lijes  such  recovery.  This  case  comes  with- 
in none  of  such  excepted  cases.  There- 
fore the  action,  so  far  as  the  exemplary  dam- 
age feature  of  It  Is  concerned,  must  be  treat- 
ed as  one  sounding  In  tort. 

[2]  Treating  the  action  as  being  one  In 
tort,  can  a  recovery  of  exemplary  or  puni- 
tive damages  be  sustained  under  the  evidence 
In  the  case?  Under  the  section  of  the  stat- 
ute, supra,  as  construed  by  the  decisions  of 
this  court,  which  are  In  harmony  with  the 
leading  decisions  upon  this  question,  to  au- 
thorize a  recovery  of  exemplary  or  punitive 
damages,  the  evidence  must  show  some  ele- 
ment of  oppression,  fraud,  or  malice ;  that  Is, 
the  act  which  constitutes  the  cause  of  action 
must  have  been  actuated  by  or  accompanied 
with  some  evil  Intent,  or  must  have  been  the 
result  of  such  gross  negligence  as  Is  deemed 
equivalent  to  such  intent.  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Wells,  156  Pac.  314  (not  yet 
oRlclnlly  reported) ;  Western  Union  Tele- 
graph Co.  V.  Garrett,  l.'iS  Pac.  619  (not  yet 
officially  reported) ;  Western  Union  Tele- 
graph Co.  V.  Reeves,  34  Okl.  468,  126  Pac. 
216,  and  cases  cited  therein.  It  is  true  that 
In  the  case  of  Western  Union  Telegraph  Cb. 
V.  Garret^,  supra,  the  court  held  the  evidence 
sufficient  to  warrant  the  submission  of  the 
question  of  exemplary  damages  to  the  Jury 
for  determination,  but  there  Is  nothing  In 
that  case  which  militates  against  the  gen- 
eral and  uniform  rule  as  above  stated.  In 
that  case  the  court.  In  passing  upon  the  suf- 
ficiency of  the  evidence,  said : 

"Taking  into  consideration  the  intimate  ac- 
quaintance of  defendant's  agent  with  plaintiff, 
that  he  was  in  the  oflSce  two  or  three  times  a 
day,  and  no  mention  ever  made  of  this  tele- 
gram or  explanation  offered  for  a  failure  to  de- 
liver, we  think  the  weight  of  authority  authoriz- 
ed the  court  and  jury  to  conclude  that  defendant 
,was  guilty  of  gross  negligence  amounting  to  a 
wanton  disregard  of  the  rights  of  plaintiff." 
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As  we  read  the  decisions,  It  is  not  every 
case  of  grossly  negligent  conduct  which  will 
warrant  the  infliction  of  exemplary  or  puni- 
tlTe  damages,  but  the  authorities  seem  to 
uniformly  require  that  the  conduct  which 
constitutes  the  gross  negligence  must  have 
been  actuated  by  or  accompanied  with  some 
evil  intent,  or  such  conduct  must  have  been 
of  a  character  so  grossly  negligent  as  to  be 
deemed  equivalent  to  such  Intent.  We  have 
read  the  evidence  in  this  case  with  a  view  of 
determining  whether  the  conduct  of  the  de- 
fendant's agent,  in  the  matter  of  delivering 
the  death  message,  constituted  gross  nesU- 
gence.  There  can  be  no  question  but  that  the 
defendant's  agent  was  guilty  of  negligence 
under  the  evidence  In  this  case.  But  such 
determination  does  not  materially  assist  in 
the  solution  of  the  question  presented  in  this 
appeal.  It  must  be  determined  from  the 
evidence  that  the  defendant's  agent  was  guilty 
of  gross  negligence  before  the  question  be- 
comes complex  to  any  degree.  Our  statute 
(section  2919,  R.  L.  1910)  defines  gross  neg- 
ligence as  follows:  "Gross  negligence  is  the 
want  of  slight  care  and  diligence."  Section 
2917,  R.  L,  1910,  defines  slight  care  and  dili- 
gence as  follows:  "Slight  care  or  diligence  is 
such  as  persons  of  ordinary  prudence  •  •  » 
exercise  about  their  own  affairs  of  slight 
importance." 

[3]  Taking  these  definitions  as  a  guide, 
and  measuring  the  conduct  of  the  defend- 
ant's agent  by  them,  what  conclusion  must 
we  reach?  The  evidence  upon  the  question 
as  to  what  was  done  by  the  defendant's  agent 
in  attempting  to  make  delivery  of  the  mes- 
sage in  question  is  not  disputed.  The  tele- 
gram was  addressed  to  W.  T.  Williams.  The 
messenger  boy  testified  that  he  was  given 
the  message  by  the  agent  for  delivery  to  the 
addressee,  and  that  after  he  received  it  he 
took  it  to  a  person  living  on  Ninth  street  in 
the  city  of  Pawhuska  by  the  name  of  Wil- 
liams, and  tried  to  deliver  it,  but  was  told 
that  It  was  not  for  such  person ;  that  he  did 
not  leave  the  message  there,  but  brought  it 
back  with  him,  and  made  Inquiries  on  the 
streets  if  anybo<ly  had  seen  the  man  Wil- 
liams whose  name  was  on  the  message;  that 
he  did  not  know  the  man  whose  name  was 
on  the  message;  that  he  brought  the  mes- 
sage into  the  office  and  told  the  agent  that 
he  could  not  locate  the  man  anywhere;  that 
the  agent  told  him  to  try  again,  and  he  took 
the  message  and  tried  to  deliver  it  the  sec- 
ond time,  and  after  Inquiring  around  he  took 
the  message  back  to  the  office,  and  had  never 
seen  the  message  since  then;  that  he  took 
the  message  to  the  person  <m  Ninth  street 
because  inquiry  had  been  made  at  the  office 
for  a  message  for  a  Mrs.  Williams  who  was 
visiting  on  Ninth  street  Just  a  day  or  two 
before  this  message  came,  and  when  it  came 
he  thought  it  was  the  message  which  this 


woman  was  expecting,  and  he  took  it  to  the 
house  where  she  was  visiting,  and  she  signed 
for  It,  hut  when  she  opened  It  she  said  it  wag 
not  for  her,  and  gave  it  hack  to  blm.  There 
was  Introduced  in  evidence  the  delivery 
sheet  showing  the  delivery  of  the  message  to 
Mrs.  Williams  on  the  morning  the  message 
was  received,  which  she  gave  back  to  the 
messenger  boy  after  reading  it  and  finding 
out  tliat  it  was  not  for  her.  The  plaintiff 
showed  that  the  addressee  had  lived  in  Paw- 
huska for  two  years  prior  to  the  date  of  the 
receipt  of  the  message,  and  had  all  that 
time  worked  at  the  light  plant,  and  was  the 
engineer  of  the  plant;  that  his  name  was  In 
the  city  directory,  and  tliat  a  phone  was  In 
the  office  of  the  light  plant;  that  the  message 
was  not  delivered  to  him  for  five  or  six  days 
after  it  was  received  at  the  office  in  Paw- 
huska; and  that  he  liad  to  call  at  the  office 
of  defendant  before  he  got  the  message. 
The  evidence  showed  that  the  message  a^ 
received  gave  the  address  of  the  sendee  aa 
being  Pawhuskee,  %  Electric  Light  Plant, 
but  such  address  was  not  placed  upon  the 
copy  which  was  made  and  which  was  at- 
tempted to  be  delivered.  Neither  the  mw- 
senger  boy  nor  the  agent  knew  W.  T.  Wil- 
liams to  whom  the  message  was  addressed. 

We  must  say  that  the  agent  of  the  defend- 
ant made  some  effort  to  deliver  the  megsaRe 
in  good  faith.  He  perhaps  did  not  make  the 
effort  that  a  person  of  ordinary  prudence 
would  have  made,  but  he  did  exeidse  slight 
diligence  to  make  the  delivery  of  the  mes- 
sage to  the  addressee,  and  acted  In  the  mat- 
ter of  making  delivery  of  ttie  message  as  if  it 
were  a  matter  of  slight  importance.  Hia 
conduct  was  such  as  might  reasonably  be  ex- 
pected of  ordinary  prudent  persons  In  ma^ 
ters  of  slight  importance  to  themselves. 

We  therefore  are  of  the  opinion  that  the 
defendant  exercised  slight  care  and  diligence 
in  endeavoring  to  make  delivery  of  the  mes- 
sage In  question,  and  that  no  exemplary  dam- 
ages were  recoverable  under  the  rule  an- 
nounced in  the  case  of  Western  Union  Tele- 
graph Co.  v.  Beeves,  supra.  We  arrive  at 
this  conclusion  from  the  uncontradicted  evi- 
dence in  the  case,  and  hold  that  the  evidence 
is  Insufficient  to  support  any  verdict  for  ex- 
emplary or  punitive  damages.  The  trial 
court  should  have  required  the  plalntlif  to 
accept  the  offer  of  the  defendant  to  pay  the 
actual  damages  which  were  sued  for  by  the 
plaintiff,  and  the  defendant  should  have  paid 
the  costs  to  that  date,  and  judgment  should 
have  been    rendered  for  such -amount  <Hily. 

The  Judgment  appealed  from  is  reversed, 
and  this  cause  remanded  to  the  trial  court, 
with  directions  to  enter  Judgment  in  accord- 
ance with  this  opinion. 

PER  CURIAM.     Adopted  in  whole. 
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BOTD  ▼.  WINTE  «t  al.    (No.  7256.) 

(Svii>reme  Coart  of  Oklahoma.     Jan.  9,   1917. 
Behearing  Denied  May  15,  1917.) 

(ByUahiu  (y  the  Court.) 

1-    .Appxai.  and  Ebsob  ®=»522(1)— Exclusion 
oy  Evidencb—Ebbor— Review, 

An  order  of  the  trial  court,  sustaining  an 
objection  to  the  introduction  of  evidence  by  the 
tlefendant  for  the  reason  that  the  answer  fails 
to  state  facts  constituting  a  defense,  is  a  part 
of  the  record  proper,  and  an  error  in  making 
i^uoh  order  may  be  reviewed  in  this  court  upon 
transcript  accompanied  by  a  petition  in  error 
duly  presenting  the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2367,  2368,  237(^  2371.] 

2.    Tbubts   <g=»70-"RE»ui,TiN0    TKU8T"— Ti- 
tle TO  Pbopebtt. 

"Resulting  trusts"    are   those   which    arise 
•^v-here  the  legal  estate  in  property  is  disposed 
of,  conveyed,  or  transferred,  but  the  intent  ap- 
pcsars  or  is  inferred  from  the  terms  of  the  dis- 
I>o8ition  ot  from   accompanying  facts  and  cir- 
cumstances that  the  beneficial  interest  is  not  to 
eo  or  be  enjoyed  with  the  legal  title.     In  such 
a.  case  a  trust  is  implied  or  results  in  favor  of 
tbe  per8<m  for  whom  the  equitable  interest  is  as- 
sumed to  have  been  intended,  and  whom  equity 
(icems  to  be  tlie  real  owner. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
IMg.  iS  95-97. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Sec<«d  Series,  Resulting  Trust.] 

3.  Trusts  «=»63^,  88— Resultinq  Tb081»~ 
Statute  o»  Fbauds— Pabol  Evidence. 

Resulting  trusts  are  not  within  the  statute 
of  frauds,  and  may  be  established  by  parol  evi- 
dence, where  such  evidence  is  not  ouierwlse  in- 
competent 

[Ed.  Note.— Fbr  other  cases,  see  Trusts,  Cent 
Dig.  Si  93,  190,  131,  133.] 

4.  TBU8T8   «3>89(1)— RBSULTINQ   TBUST— EVI- 
DENCE. 

The  conveyance  to  the  plaintifE  in  error  in 
this  case  of  the  real  estate  involved  herein 
under  the  circumstances  allied  in  his  answer 
held  to  create  a  resulting  trust,  and  held,  fur- 
ther, that  the  plaintiff  in  error  toolc  no  benefi- 
cial interest  in  said  real  estate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  134.] 

6.  Mobtgages    «=>280(2)  —  Assumption    in 

Conveyance — CoNsiDEBiATiON. 
A  clause  in  a  deed  of  conveyance  of  real  es- 
tate, providing  that  the  grantee  assumes  the 
payment  of  the  mortgage  indebtedness  described 
therein,  in  order  to  be  enforced  against  the 
grantee,  must  be  supported  by  a  consideration, 
and  where  the  facts  and  circumstances  sur- 
rounding the  conveyance  are  such  that  a  result- 
ing trust  is  thereby  created,  and  the  grantee 
takes  no  beneficial  interest  in  the  real  estate 
conveyed,  such  conveyance  is  not  a  sufficient 
consideration  to  support  the  agreement  to  as- 
sume the  payment  of  such  mortgage  indebted- 
ness. 

[Kd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  743,] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

Action  by  Charles  Wlnte  against  A.  W. 
Boyd  and  T.  M.  Daniel  and  wife,  in  which 
H.  F.  Vulbrock  and  another  filed  cross-peti- 
tions   against    defendants.      Judgment    for 


plaintiff  and  cross-petitioners,  and  defendant 
A.  W.  Boyd  brings  error.  Reversed  and  re- 
manded. 

Wilson,  Tomerlln  &  Buckholts,  of  Okla- 
homa City,  for  plaintiff  in  error.  Keaton, 
Wells  &  Johnston  and  S.  A.  Horton,  all  of 
Oklahoma  City,  for  defendants  in  error. 

BUMMONS,  C.  This  action  was  commenc- 
ed in  the  district  court  of  Oklahoma  county 
by  the  defendant  in  error,  Chas.  Winte, 
against  T.  M.  Daniel  and  wife,  and  the  plain- 
tiff In  error,  to  recover  upon  a  promissory 
note  executed  by  T.  M.  Daniel  and  wife  and 
to  foreclose  a  mortgage  upon  real  estate  in 
Oklahoma  county  to  secure  the  same.  The 
defendants  in  error  H.  P.  A'ulbrock  and  S.  M. 
Gloyd  filed  cross-petitions  to  recover  upon 
notes  executed  by  T.  M.  Daniel  and  wife  and 
to  foreclose  a  mortgage  upon  said  real  estate 
to  secure  the  same.  Recovery  was  sought 
against  the  plaintiff  in  error  liecause  he  bad 
assumed  the  payment  of  said  debts  in  a  con- 
veyance of  said  real  estate  to  him  from  Dan- 
iel and  wife.  The  answer  of  Boyd  alleged 
that  the  insertion  of  the  assumption  of  the 
mortgages  in  the  deed  was  without  his  knowl- 
edge or  consent  and  without  consideration; 
that  he  permitted  the  title  to  be  transferred 
to  him  by  Daniel  as  an  accommodation  to 
the  latter,  and  that  there  was  no  consldera- 
tiou  passing  from  liim  to  Daniel  or  from  Dan- 
iel to  him  for  said  conveyance;  that  the 
deed  was  made  under  the  following  circum- 
stances: Some  time  prior  to  its  execution, 
Daniel  and  one  Williams  were  engaged  in 
the  mercantile  business  in  Packingtown,  and 
were  indebted  to  certain  merchandise  credi- 
tors ;  that  they  were  in  failing  drainistanc- 
es,  and  sold  out  their  merchandise  and  busi- 
ness and  prorated  the  proceeds  to  their 
creditors,  leaving  a  deficiency;  that  there- 
after Daniel  came  to  the  plaintiff  in  error 
Boyd,  and  stated  that  he  intended  to  leave 
Oklahoma  City,  and  asked  permission  to  con- 
vey the  legal  title  to  the  real  estate  to  plain- 
tiff in  error,  subject  to  certain  outstanding 
mortgages,  and  further  requested  that  he 
(plaintiff  in  error)  attempt  to  negotiate  a 
sale  of  the  equity  and  apply  the  proceeds 
upon  the  amount  remaining  due  to  the  mer- 
chandise creditors,  and  any  amount  remain- 
ing to  be  turned  over  to  Daniel ;  that  plain- 
tiff in  error,  relying  upon  the  understanding 
with  Daniel  that  said  deed  should  be. subject 
to  the  mortgages  and  not  to  contain  any  as- 
sumption thereof,  did  not  read  the  deed,  and 
was  ignorant  of  the  assumption  clause  until 
lie  was  so  informed  by  one  of  the  mortgagees ; 
that  upon  being  so  Informed  he  immediately 
repudiated  said  assumption  of  said  mort- 
gages, explaining  ta  the  mortgagees  that  he 
was  not  the  beneficial  owner  of  said  property 
and  had  never  parted  with  or  received  any 
consideration  for  the  deed;  that  he,  plain- 
tiff in  error,  was  trying  to  accommodate  and 
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fayor  Daniel,  and  that  the  assumption  clause 
\vas  Inserted  fraudulently  and  without  au- 
thority. Plaintiff  In  error  further  alleged 
that  at  the  time  of  the  delivery  of  said  deed 
he  had  not  examined  the  property  and  bad 
never  seen  It  since;  that  plaintiff  In  error 
was  acting  .without  any  consideration  or 
compensation,  and  that  the  deed  was  made  to 
him  merely  as  a  matter  of  convenience  and 
accommodation  to  Daniel.  Plaintiff  In  error 
further  alleged  that  he  never  received  any 
beneflelnl  use  of  said  property;  that  If  he 
had  received  any  rents  or  profits  he  would 
have  hold  same  for  the  benefit  of  Daniel  and 
his  merchandise  creditors,  and  disclaimed 
any  Interest  In  said  real  estate.  .Plaintiff  In 
error  further  alleged  that  at  most  the  deed 
was  Intended  only  as  security  for  the  benefit 
of  the  merchandise  creditors  of  the  said  Dan- 
iel, and  that  the  parties  in  intrrcst  have  not 
changed  their  position  or  been  Injured  In  any 
manner  by  such  assumption  in  said  deed. 
Plaintiff  In  error  prayed  that  the  mortgagees 
take  nothing  as  against  him,  that  he  be  re- 
leased and  discharged  from  any  personal  lia- 
bility by  reason  of  the  assumption  clause  In 
said  deed,  and  that  said  deed  be  reformed 
and  said  assumption  clause  contained  there- 
in be  decreed  to  be  void.  At  the  trial,  after 
the  plaintiff  below  and  the  cross-petitioners 
had  rested,  the  defendant  Boyd  offered  evi- 
dence in  support  of  his  answer,  whereupon 
the  plaintiff  and  cro-ss-petltloners  Interjwsod 
an  objection  to  the  Introduction  of  any  evi- 
dence by  the  defendant  Boyd  because  his 
answer  failed  to  state  facts'  constituting  a 
defense.  This  objection  was  by  the  trial 
court  sustained,  to  which  defendant  Boyd 
excepted,  and  thereupon  the  court  directed 
the  Jury  to  render  a  verdict  In  favor  of  the 
plaintiff  and  cross-petitioners  against  him. 
Defendant  Boyd  thereafter  moved  for  a  new 
trial,  which  was  overruled  by  the  court  more 
than  15  days  after  the  rendition  of  judgment 
upon  the  verdict  of  the  Jury.  Plaintiff  then 
asked  for  and  was  granted  an  extension  of 
time  iu  which  to  make  and  serve  a  case-made 
for  apiKial  to  this  court. 

[1]  We  are  met  at  the  threshold  of  this 
cause  by  a  motion  of  defendants  In  error  to 
dismiss  the  appeal  for  the  reason  that  the 
case-made  was  not  served  within  the  time 
allowetl  by  the  statute  or  any  lawful  exten- 
sion thereof.  It  is  contended  by  defendant 
In  error  that,  the  Judgment  of  the  court  being 
rendered  on  sustaining  an  objection  to  the 
introduction  of  any  evidence  because  the 
answer  failed  to  state  facts  constituting  a 
defense,  no  motion  for  a  new  trial  was  nec- 
essary, and,  being  unnecessary,  the  filing  of 
a  motion  for  a  new  trial  did  not  operate  to 
extend  the  time  In  which  to  make  and  serve 
a  case-made  for  appeal,  and,  as  the  only  er- 
rors assigned  In  the  brief  of  plaintiff  in  er- 
ror are  based  upon  such  ruling  of  the  trial 
court,  the  motion  for  a  new  trial  was  wholly 
unnecessary  to  present  the  questions  sought 
to  be  reviewed  here,  and  therefore  tbe  case- 


made  .was  not  served  in  time.  Wblle  we  are 
Inclined  to  agree  wltJi  the  contention  of  de- 
fendants, yet  we  do  not  deem  it  uece»»ATy  to 
determine  that  proposition,  for  ttie  reason 
that  the  appeal  was  lodged  in  this  court 
within  six  months  from  the  date  the  ttia 
court  sustained  tlie  objection  to  tbe  Introduc- 
tion of  evidence,  and  it  is  properly  certified 
as  a  transcript  by  the  clerk  of  tbe  di^trii- 
court.  It  has  been  held  by  this  court  that 
the  record  proper  Is  made  up  of  tbe  petitioc. 
the  process,  the  return,  pleadings  subsequeut 
thereto,  reports,  verdicts,  orders,  and  judg- 
ments, and  an  error  appearing  upon  the  facr 
thereof  may  be  raised  for  the  first  time  ir. 
this  court  on  a  transcript  thereof,  accoai- 
panled  by  a  petition  In  error  duly  presentln; 
the  same.  Tribal  Development  Co.  v.  Whltf 
Bros.,  28  Okl.  525,  114  Pac.  736 ;  Baker  v. 
Hammett,  23  Okl.  4S0,  100  Pac.  1114.  Tht 
ruling  of  the  trial  court  upon  the  objection 
to  the  Introduction  of  evidence  was  an  order 
of  the  court  and  a  part  of  the  record  as  muct 
as  If  said  order  had  been  made  upon  a  di^- 
murrer  to  the  answer,  and  is  therefore  priif,- 
erly  reviewable  by  this  court  upon  a  tran- 
script. Tl>e  motion  of  dt-fcndauts  iu  i-rror  in 
dismiss  should  therefore  be  overruled. 

It   seems   from   the   record  that    the  trisl 
court  sustained  the  objection  to  the  introduc- 
tion of  evidenc-e  for  the  reason  that  the  al- 
legation of  fraud  set  up  in  the   answer  i> 
merely  a  conclusion  of  law,  and  that  no  farts 
were  set  up  therein  showing  fraud.     If  frauJ 
were  the  only  ground  In  the  answer  upon 
which  plaintiff  In  error  sought  to  escape  lia- 
bility upon  the  assumjrtlon  of  the  notes  ais-t 
mortgages  contained  in  the  deed  from  Daniel 
and  .wife  to  him,  we  would  have  no  hesltauc.r 
holding  the  Judgment  of  the  trial  court  cor- 
rect.    But  it  is  contended  by  plaintiff  in  er- 
ror   that   the   facts   alleged  in   the  answer 
show  that  the  assumption  of  the  notes  and 
mortgages  contained  in  the  deed  and  upon 
whicli  the  defendants  in  error  relied  for  a 
recovery  against  him  was  without  considera- 
tion, in  that  he  took  tbe  title  to  the  real 
estate  Involved  herein,  not  as  the  Iwneflcial 
owner,  but  for  the  convenience  of  Daniel 
and  in  order  to  sell  the  same  and  apply  the 
proceeds  to  the  satisfaction  of  Daniel's  debts. 
It  is  first  urged  by  plaintiff  in  error  that  tli? 
deed  from  Daniel  to  him  constituted  a  mort- 
gage.   We  are  unable  to  agree  with  this  con- 
tention for  the  reason  that  the  facts  set  ap 
In  the  an.swer  do  not  show  that  any  defeas- 
ance of  said  conveyance  was  in  the  contem- 
plation of  the  parties,  or  that  a  redemption 
thereof  by  Daniel  was  ever  contemplated. 

[2-4]  Plaintiff  in  error  ne.xt  contends  tint 
he  held  title  to  said  real  estate  in  trust  tbnt 
Daniel  was  the  beneficial  owner,  and  tli.it 
plaintiff  In  error  was  the  mere  holder  of  tie 
naked  legal  title.  The  defendants  in  error 
meet  this  contention  liy  urging  the  statute 
of  frauds,  which  provides: 

"No  trust  in  relation  to  real  prt^erty  is  valiil 
unl«w  created  or  declared:  Firrt.  -By  a  wriueii 
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ir»s*rument,  snbseriHed  by  the  grantor  or  by  hiS 
»»K^nt  thereto  authorized  by  writing.  Second. 
I~^y  the  instrument  under  which  the  trustee 
i.-liiims  the  estate  affected;  or,  Third.  Bv  opera- 
tLioD  of  law."     Section  6659,  R.  L.  1910. 

Because  of  this  statute,  it  Is  contended  for 
^.l^fendauts  in  error  that  parol  testimony  was 
xiot  admissible  to  show  that  the  deed  to  Boyd 
>va8  not  In  fact  an  absolute  conveyance,  but 
OTily  a  conveyance  In  trust.    This  court,  In 
tlie  case  of  J.  I.  Case  Threshing  Machine  Co. 
v.    Walton  Trust  Company,  39  Okl.  748,  136 
l*ac.  769,  had  under  consideration  a  convey- 
a  rtce  absolute  upon  its  face,  made  by  a  bank- 
Sng  company  to  one  of  its  employes  for  the 
I>viri)ose  of  having  said  employg  negotiate  a 
loan  upon  the  real  estate  conveyed  for  the 
I>eneflt  of  the  bank.    The  loan  was  negotiat- 
&d.  by  the  employ^,  and  the  real  estate  some 
lime    thereafter    reconveyed    to    the    bank. 
Tbe  J.  1.  Case  Threshing  Machine  Company 
Iiad    obtained  a  judgment  against  the   em- 
jjloyfi  some  time  before  the  execution  of  the 
mortgage  by  him  to  secure  the  loan,  the  lieu 
of  which  Judgment  would  have  attached  to 
aald  real  estate  and  have  been  prior  to  the 
lien  of  tbe  mortgage  executed  by  him  had  ti- 
tle l>een  vested  in  said  employ^.    In  an  action 
to  foreclose  the  mortgage  the  Threshing  Ma- 
chine Company  claimed  to  have  a  lien  be- 
cause of  its  judgment  prior  to  tbe  lien  of  the 
mortgage.     Commissioner  Sharp,  who  deliv- 
ered the  opinion  of  the  court,  says: 

"No  better  illustration  of  a  trust  arising  by 
operation  of  law  could  be  stated  than  here. 
"rtie  conveyance  is  made  without  consideration 
to  one  occupying  a  position  of  confidence  and 
trust  toward  the  grantor.  •  *  *  Although 
the  deed  executed  by  the  bank  to  Edmonds  pur- 
ported on  its  face  to  be  a  warranty  deed,  con- 
veying the  absolute  title,  yet  having  been  mftde 
wholly  without  consideration  by  a  corporation 
to  one  of  its  officers,  for  the  corporation's  bene- 
fit, while  no  writings  were  entered  into  declara- 
tory of  the  terms^and  conditions  and  the  purpos- 
es for  which  the  conveyance  was  made,  it  is  clear 
that  it  was  not  intended  by  the  deed  to  convey 
to  the  grantee  the  absolute  tide  or  to  vest  iu 
him  a  beneficial  interest  in  said  lands,  but  in- 
stead to  convey  only  tbe  naked  legal  title. 
*  *  *  Resulting  trusts  not  bein^  embraced 
within  the  statute  of  frauds,  their  existence  need 
not  be  evidenced  by  any  writing,  and  may,  there- 
fore be  established  by  parol  evidence."  McCoy 
v.  McCoy,  30  Okl.  379,  121  Pac.  176;  Fleaner 
V.  Cooper,  39  OkL  183,  134  Pac.  379, 

In  the  instant  case,  the  answer  of  plain- 
tiff in  error  shows  the  conveyance  of  the  real 
estate  was  made  to  him  by  Daniel  without 
consideration,  and  that  he  had  no  beneficial 
interest  therein,  but  was  a  mere  holder  of 
the  naked  title,  Tbe  answer  further  alleges 
that  the  defendants  In  error  have  not  cliang- 
ed  their  position  or  parted  with  anything  of 
value  upon  the  faith  of  the  assumption  agree- 
ment contained  in  the  deed.  We  confess  that 
we  are  unable  to  distinguish  the  facts  in  this 
case  from  the  J.  I.  Case  Threshing  Machine 
Company  v.  Walton  Trust  (Jo.,  supra,  and  up- 
on the  authority  of  that  case  we  hold  that  the 


plaintiff  in  error  might  establish  the  fact  that 
he  held  this  real  estate  as  a  mere  trustee  by 
paroL 

[S]  It  Is  conceded  by  defendants  in  error 
that  an  agreement  to  assume  and  pay  out- 
standing mortgages  upon  real  estate  contain- 
ed In  a  deed  must  l»e  supported  by  a  consid- 
eration. If  Boyd  took  no  beneficial  Interest 
in  this  real  estate  by  reason  of  the  convey- 
ance, he  received  no  consideration  to  support 
a  promise  to  pay  the  debts  .sought  to  be  re- 
covered from  him,  and  the  facts  set  up  in  his 
answer,  showing  that  he  took  no  beneficial 
interest,  and  that  the  land  was  conveyed  to 
him  In  trust  for  the  benefit  of  Daniel,  If  true, 
constitute  a  defense  to  the  action  of  defend- 
ants in  error,  and  the  trial  court  erred  in 
sustaining  the  objection  to  the  introduction 
of  evidence  in  support  of  his  answer. 

The  judgment  of  the  trial  court  should  be 
reversed,' and  the  cause  remanded  for  a  new 
trial. 

PER  CURIAM.    Adopted  in  whole. 


HENTHORN  et  al.  v.  TIDD  et  sL    (No.  7773.) 

(JSnpreme  Court  of  Oklahoma.     Nov.  21,  1916. 
Rehearing  Denied  May  15,  1917.) 

(8t/llabu*  &y  the  Oourt.) 

1.  Judgment  ®=>704'  —  Judgment  on  Peti- 
tion AND  Separate  Answee— Conclusive- 
ness AS  Between  Defendants. 

Where  two  persons  are  sued  in  the  same  ao- 
tion,  and  one  of  them  files  a  separate  answer  to 
the  petition  not  in  the  nature  of  a  cross-petition 
against  his  codefendant,-  and  such  codefeudaut 
makes  default,  a  judgment  on  the  issues  joined 
by  the  petition  and  separate  answer  will  not 
necessarily  conclude  and  determine  any  of  tbe 
merely  relative  rights  of  the  d«feDdaut8  as  be- 
tween themselves. 

[Ed.  Note.— ("or  other  cases,  see  Judgment, 
Cent.  Dig.  f  1229.] 

2.  Appeal  asb  Ebboe  iS=»501(4)  —  Instruc- 
tions—Necessity  of  Exception— Review, 

Where  the  case-made  fails  to  show  that  any 
exceptions  were  taken  to  instructioiis  given  at 
the  trial,  tbe  Supreme  Court  will  not  consider 
errors  assigned  upon  the  giving  of  such  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2304.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  A.  E.  TIdd  against  A.  J.  Hen- 
thorn,  J.  F.  Kcllerby.  and  P.  M.  Mowry. 
Judgment  for  plaintiff,  and  defendants  Hen- 
thorn  and  Kellerby  bring  error.    Affirmed. 

Wm.  P.  Harper,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Ledbetter,  Stuart  &  Bell 
and  II.  A.  Kroeger,  all  of  Oklahoma  City,  for 
defendants  In  error. 

HABDT,  J.  Defendant  In  error  A.  E.  Tldd 
was  plaintiff  below,  and  will  be  so  designat- 
ed. Plaintiffs  in  error  A.  J.  Henthom  and  J. 
F,   Kellerby   and  defendant  in  error  P.  M. 
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Mowry  were  defendants  below,  and  will  be 
80  designated  herein. 

Plaintiff  brought  this  action  for  damages, 
alleging:  That  defendants  had  entered  into 
an  unlawful  combination  and  conspiracy  to 
cheat  and  defraud  plaintUC  out  of  certain 
property  in  Oklahoma  Caty  by  exchanging 
therefor  certain  lands  situated  in  Lane  coun- 
ty, Kan.,  and  in  furtherance  of  said  conspir- 
acy falsely  and  fraudulently  misrepresented 
to  plaintiff  the  location,  character,  and  value 
of  said  land,  and  also  the  condition  of  the  ti- 
tle thereto;  and  in  pursuance  of  said  false 
and  fraudulent  misrepresentations  upon 
which  plaintiff  relied  an  exchange  of  proper- 
ties was  consummated.  That  said  representa- 
tions were  false,  and  by  reason  thereof  plain- 
tiff was  damaged  in  the  o  mount  claimed.  De- 
fendants Heutbom  and  Mowry  answered  by 
general  denial,  and  defendant  Kellerby  filed 
amended  and  supplemental  answers,*  in  which 
issue  was  Joined  upon  the  allegations  of  plain- 
tiff's petition,  and  he  further  pleaded  that  by 
reason  of  a  Judgment  theretofore  rendered 
in  certain  litigation  to  which  both  plaintiff 
and  defendant  Kellerby  were  parties,  the 
matters  and  things  herein  Involved  were  ad- 
judicated and  determined,  and.  by  reason  of 
said  Judgment  plaintiff  was  estopped  to  main- 
tain this  action.  The  issues  were  submitted 
to  a  Jury,  which  returned  a  verdict  in  favor 
of  plaintiff,  and  defendants  Heuthom  and 
Kellerby  bring  the  case  here. 

It  is  contended  that  the  court  erred  In 
holding  that  plaintiff  was  not  estopped  to 
maintain  this  action  by  the  Judgment  set  up 
in  the  answer  of  defendant  Kellerby,  and  in 
overruling  the  defendants'  motion  to  direct  a 
verdict  In  their  favor.  The  answer  of  de- 
fendant Kellerby  alleged  that  in  case  No. 
12944  theretoWe  pending  in  the  district 
court  of  Oklahoma  county,  entitled  A.  S. 
Works,  Plaintiff,  v.  A.  R  Tidd,  J.  F.  Keller- 
by, and  another.  Defendants,  it  was  alleged 
by  plaintiff  that  one  James  Bottoraly  sold 
and  conveyed  certain  premises  to  A.  B.  Tidd, 
who  assumed  a  certain  mortgage  thereon 
and  agreed  to  pay  same  as  a  part  of  the  pur- 
cliase  price  thereof,  as  shown  by  deed  con- 
veying said  premises  from  said  Bottomly  to 
snid  Tidd;  that  thereafter  said  Tidd  sold 
uud  conveyed  said  lands  for  a  valuable  con- 
sideration to  defendant  Kellerby,  and  as  a 
part  of  the  purchase  price  of  said  property 
said  defendant  Kellerby  assumed  and  agreed 
to  pay  the  amount  of  said  mortgage  due 
thereon,  and  thereby  became  liable  and 
agreed  to  pay  plaintiff  therein  said  sum,  and 
plaintiff  in  said  action  prayed  for  Judgment 
against  both  Tidd  and  Kellerby  on  their 
agreement  to  assume  and  pay  the  mortgage 
indebtedness  due  upon  said  premises,  and  for 
foreclosure  of  his  mortgage.  Tidd  made  de- 
fault, and  Kellerby  answered  in  that  action ; 
the  material  portions  of  bis  answer  being 
that  he  disclaimed  any  interest  In  or  to  the 
lands  covered  by  the  mortgage,  set  out  in 
plaintiff's  petition,  and  further  alleged  that 


at  one  time  he  contracted  orally  for  the 
purchase  of  said  lands,  but  that  said  coo- 
tract  of  purchase  was  never  consummated, 
and  denied  that  he  bad  assumed  the  pay- 
ment of  said  mortgage  indebtedness.  The 
premises  upon  which  f  oredosure  therein  was 
sought  are  one  and  the  same  as  those  out  of 
which  plaintiff  herein  alleges  he  was  cheated 
and  defrauded  by  defendants.  That  case 
proceeded  to  Judgment,  and  a  decree  was 
entered  In  which  the  court  found  that  de- 
fendant Tidd  had  assumed  the  payment  of 
said  note  and  mortgage,  and  further  found 
that  defendant  Kellerby  had  disclaimed  any 
Interest  in  and  to  said  lands,  and  therefore 
had  no  interest  therein,  and  ordered  a  sale 
of  said  property  to  satisfy  said  Judgment. 
No  cross -petition  was  filed  either  by  Tidd  or 
Kellerby  against  the  other,  and  no  adjudica- 
tion was  had  as  to  their  respective  rights  la 
the.  premls^.  It  is  insisted  here  that  the 
Judgment  rendered  therein  conclusively  de- 
termined that  no  exchange  of  lands  had  been 
in  fact  consummated,  and  that  the  plaintiff 
Tidd  was  by  said  Judgment  estopped  to  as- 
sert to  the  contrary.  The  theory  of  the  law 
Is  that  when  matters  have  been  once  fully 
Investigated  between  parties  and  finally  ad- 
judicated by  a  court  of  competent  Jurisdic- 
tion that  the  same  matters  shall  not  be 
again  litigated,  and  the  principle  is  well  es- 
tablished and  declared  in  a  multitude  of  de- 
cisions that  a  right,  question,  or  fact  which 
has  previously  been  determined  must  be  tak- 
en as  conclusively  established  between  those 
who  were  parties  to  the  former  litigation  aud 
those  standing  in  privity  of  interest  with 
them.  Pratt  v.  Ratllff,  10  Okl.  168,  61  Pac. 
523 ;  Cowan  v.  Maxwell,  27  Okl.  87,  111  Pac. 
388;  Woodworth  v.  Hennessey,  32  Okl.  2t>7, 
122  Pac.  224 ;  McDuffle  v.  Gelser  Mfg.  Co.,  41 
Okl.  488,  138. Pac.  1029;  Pioneer  Telephone 
&  Telegraph  Oa  v.  State,  40  Okl.  417,  138 
Pac.  1033 ;  Prince  v.  GosneU,  14»  Pac.  1162. 

[1]  The  present  case  does  not  come  within 
this  rule.  There  were  no  Issues  Joined  be- 
tween Tidd  and  Kellerby  in  the  former  salt, 
and  consequently  their  respective  Interests 
as  against  each  other  were  not  Involved,  nor 
determined.  A  case  in  point  is  Keagy  v. 
Wellington  National  Bank,  12  Okl.  33,  69 
Pac.  811.  The  plaintiff  in  that  action  brought 
suit  to  recover  upon  a  certain  note  made  by 
defendant,  and  answer  was  filed  pleading 
that  the  matters  were  res  adjudicata.  The 
opinion  discloses  that  prior  to  that  action 
defendant  Keagy  had  executed  a  note  to 
the  Southern  Kansas  Mortgage  Company, 
which  note  was  secured  by  a  mortgage  upon 
certain  lands  in  Sumner  county,  Kan.  The 
note  had  been  assigned  to  one  Hyatt  who, 
upon  default  being  made  thereon,  brought  au 
action  in  Kansas  upon  said  note,  asking  for 
foreclosure  of  his  mortgage.  The  plaintiff 
bank  was  made  codefendant  with  Keagy,  bat 
made  default.  Judgment  went  against  Kea- 
gy, and  the  mortgaged  premises  were  sold  to 
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■9m.t:,%aty  plalntUTs  Uen.     In  the  opinion  tli« 
■o^mrt  Bald: 

'•'■It  the  bank  had  any  lien  up<xi  the  real  estate 
t  Eziigbt  have  set  up  its  interest  by  way  of  cro8»- 
"»^"tition  and  had  its  lien  or  interest  determined 
z:k  so  far  as  it  affected  the  interest  of  Hyatt, 
:>«:&*:  a  failure  to  do  this  does  not  affect  any  right 
tli^  bank  had  aeainat  Keagy,  its  codefendant. 
I.  X.  -was  not  called  upon  in  that  action  to  litigate 
it:^  differences  with  Keagy,  but  to  assert  any 
crlza.inis  it  bad  adverse  to  Hyatt,  the  plaintiff; 
o-r-,  failing  so  to  do,  be  barred  so  far  as  his  rights 
■^■^pe  concerned." 

The  rule  of  law  announced  by  the  court  in 
tiliac  syllabus  of  the  opinion  la  stated  thus: 

"Where  two  persons  are  sued  as  codefendants, 
^xid  answer  separately,  and  not  by  way  of  cross- 
ly *-'tition  or  make  default,  the  judgment  of  the 
<^<:>urt  adjudicating  the  rights  of  the  plaintiff  as 
^crainst  such  defendants  will  not  be  res  adjndi- 
crsta  as  to  any  of  the  merely  relative  rights  aa 
t>«tween  the  defendants  themselves." 

The  court  in  its  opinion  quotes  approving- 
ly from  Harvey  v.  Osborne,  65  Ind.  536,  the 
following  expression  : 

"Where  two  parties  are  sued  in  the  same  ac- 
tion, and  one  files  a  separate  answer  to  the  com- 
plaint, and  not  in  the  nature  of  a  cross-com- 
plaint against  his  codefendant,  snoh  codefend- 
ant cannot,  under  our  Code  of  Practice,  demar 
or  reply  to,  or  join  issue  in  any  manner  upon 
snch  separate  answer.  And  in  such  case,  the 
finding  and  judgment  of  the  court,  on  an  issue 
joined  on  such  separate  answer  by  the  plaintiff, 
wUI  not  necessarily  conclude  and  determine  any 
of  the  merely  relative  rights  of  the  defendant, 
aa  between  themselves." 

In  De  Wattevllle  v.  Sims,  44  Okl.  708,  146 
Pac.  224,  it  was  held  that  a  Judgment  fore- 
closing a  materialman's  lien  against  a  num- 
ber of  defendants.  Including  a  bolder  of  a 
mortgage  Uen,  who  did  not  set  up  his  mort- 
gage in  that  action,  would  not  preclude  the 
latter  from  foreclosing  his  mortgage  as 
against  his  codefendants  la  the  first  foreclo- 
sure, who  acquired  no  Interest  in  the  property 
under  or  by  reason  of  the  first  foreclosure, 
and  were  not  privies  to  the  plaintiff  therein, 
and  whose  conflicting  or  hostile  claims 
against  said  mortgage  were  not  in  issue,  nor 
litigated  in  the  first  proceeding.  23  Cyc. 
752;  Jackson  v.  Lemler,  83  Miss.  37,  35  South. 
306;  Miller  v.  Gillespie,  59  Mo.  220;  Jones 
V.  Vert  et  al.,  121  Ind.  140,  22  N.  E.  882,  16 
Am.  St.  Rep.  379;  Hoxle  v.  Farmers'  &  Me- 
chanics' Bank,  20  Tex.  Civ.  App.  462,  49  S. 
W.  637 ;  Smith  Bros.  &  Co.  v.  N.  O.  &  N.  E. 
R.  Co.  et  al.,  109  La.  782,  33  South.  769. 
The  plea  of  former  adjudication  was  not  well 
taken,  and  the  court  committed  no  error  in 
refusing  to  direct  a  verdict  for  defendant. 

[2]  Error  is  assigned  upon  the  giving  of 
certain  instructions  by  the  court  at  the  trial, 
but  an  examination  of  the  case-made  fails  to 
show  that  any  exceptions  were  taken  there- 
to at  the  time.  This  being  true,  the  rule  an- 
nounced that  this  court  will  not  review  an 
Instruction  given  by  the  trial  court,  unless 
exceptions  were  taken  thereto  at  the  time  of 
the  trial,  would  preclude  consideration  of  the 
errors  nsslRned.    Everett  v.  Akins,  8  Okl.  184, 


56  Paa  1062;  Boyd  t.  Bryan,  11  Okl.  56,  65 
Pac.  940;  Finch  v.  Brown,  27  Okl.  217,  111 
Pac.  391;  Stigler  v.  WUey,  86  Okl,  291,  128 
Pac.  118. 

The  Judgment  Is  affirmed.    All  the  Justices 
concur. 


BROWN  et  aL  v.  TULL  et  al.    (Na  4B30.) 

(Supreme  Court  of  Oklahoma.    Nov.  23,  1915. 
Bebearing  Denied  May  8,  1917.) 

(Syllalui  by  the  Court.) 

1.  Appeai.  and  EasoB  <&=3l046(!5)— HABia.X8s 
BhhoBt— Rkuabks  or  Tkial  Judok. 

Remarks  of  a  trial  judge  during  the  prog- 
ress of  the  trial  in  the  presence  of  the  jury  do 
not  constitute  reversible  error,  unless  from  a 
reasonable  understanding  of  his  words  they 
would  tend  to  prejudice  the  minds  of  the  jury 
for  or  against  either  of  the  parties. 

[£>d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4134.] 

2.  Appeal  and  Ebbob  <S=»106i(l)— Habuless 

EBBOB— iNSTBDCrlONS. 

'  Instructions  given  by  the  court  considered, 
and  held  free  from  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4219;    Trial,   Cent.   Dig. 

3.  Set-Off  and   Countebclaiu   4s>29(2)   — 

BVILDINO  CONTEACT. 

In  an  action  upon  a  building  contract  by  the 
builder,  the  defendant  may  elect  to  counter- 
claim against  the  builder  for  any  damages  sus- 
tained by  builder's  failure  to  perform  in  ac- 
cordance with  his  contract,  instead  of  defend- 
ing against  any  recovery  because  of  such  faUuxe 
to  perform. 

[EkL  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  g  50.] 

4.  Appeal  asd  Ebbob  «=>171(1)— Theobt  of 
Case  Below— Cuanob  on  Appeal. 

When  the  parties  have  joined  issue  and 
gone  to  trial  Upon  one  theory  of  the  case,  they 
will  not  be  permitted  in  this  court  to  change 
such  theory  and  have  the  case  considered  upon 
another. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  1053,  1064.] 

•6.  Tbial  «=s>320,  345— FoBM  of  Verdict- 
Duty  TO  Chabge— Objection. 
The  trial  judge  is  not  required  to  prepare 
forms  of  verdict,  and  if  he  does  the  party  ag- 
grieved must  except  to  the  form  prepared  at  the 
time  in  order  to  avail  himself  of  any  error 
therein. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  II  757,  816-820.] 

(Additional  Byttabut  by  Editorial  Staff.) 

6.  Tbial  i^=>424— Ebboneous  Instbdction— 

Cube  bt  Otheb  Instbvction. 
In  an  action  to  foreclose  a  mechanic's  lien, 
any  possible  error  in  refusing  defendants'  re- 
quested instructions  as  to  the  effect  of  the  con- 
tractor s  fraudulent  change  of  the  contract  wag 
cured  by  an  instruction  stating  the  law  as  to 
the  alteration  of  contracts  more  favorably  to  de- 
fendants than  the  instructions  refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  985,  966.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   W.  H.  Taylor,  Judge. 


4ts»VoT  other  oases  see  ssaM  tonto  and  KBT-NUMBKR  In  all  Kay-Numbered  Dig asta  and  Indwcn 
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Action  by  G.  P.  TuU  and  Tj.  II.  Tull,  part- 
ners under  tlie  nnrae  of  Tiill  &  Son,  and  the 
Brown-Dingee  Investment  Company,  as^inst 
Ell  Brown  and  another.  Judgment  for  plain- 
tiffs, motion  for  new  trial  overruled,  and  de- 
fendants bring  error.    AfBrmed. 

This  action  was  commenced  by  the  defend- 
ants In  error,  hereinafter  styled  the  plain- 
tiffs, agatn.st  the  plaintiffs  In  error,  herein- 
after styled  the  defendants,  and  one  W.  Ij. 
Gamer  in  the  district  court  of  Oklahoma 
county  to  foreclose  a  mechanic's  lien  on  cer- 
tain real  estate  in  Oklahoma  City  for  the 
balance  claimed  to  be  due  plaintiffs  for 
plumbing  and  supplying  fixtures  for  a  build- 
ing erected  by  defendants  upon  said  real  es- 
tate under  a  contract  with  W.  L.  Garner. 
The  plaintiffs  alleged  that  on  June  15,  1910, 
they  entered  into  a  written  contract  with 
W.  L.  Gamer,  the  building  contractor  with 
defendants,  to  do  certain  plumbing  In  and 
furnish  certain  fixtures  for  a  building  then 
being  constructed  by  defendants,  and  that  on 
July  5,  1910,  the  plaintiffs  contracted  in  ^vrlt- 
ing  with  said  Garner  to  do  certain  addition- 
al plumbing  upon  said  building ;  that  Garner 
had  paid  the  contract  price  due  plaintiffs  for 
the  work  provided  for  in  the  second'  contra.ct, 
and  that  be  had  made  partial  payments  on 
the  first  contract,  and  plaintiffs  claimed  a 
balance  due  them  of  $725;  that  plaintiffs 
had  performed  the  work  and  furnished  the 
materials  provided  for  in  both  contracts  In 
accordance  with  the  terms  thereof;  that  on 
September  23,  1910,  plaintiffs  filed  their  me- 
chanic's lien  claim  for  the  balance  due,  and 
thereafter  served  notice  of  the  filing  thereof 
upon  defendants.  The  defendants  denied 
generally  the  allegations  of  plaintiffs,  plead- 
ed that  after  the  completion  of  work  by  plain- 
tiffs, plaintiffs  and  Garner  fraudulently  al- 
tered the  contract  first  entered  Into  in  a 
material  manner,  and  pleaded  that  plaintiffs 
had  failed  to  comply  with  both  their  con-- 
tracts  and  performed  the  work  done  In  a 
slovenly  and  unworkmanlike  manner  to  the 
damage  of  defendants  in  the  sum.  of  $1,200, 
and  prayed  judgment  against  the  defendants 
in  the  sum  of  $475.  The  plaintiffs  replied, 
denying  the  averments  in  the  answer.  Both 
plaintiffs  and  defendants  offered  evidence 
tending  to  establish  the  allegations  of  their 
pleadings  at  the  trial  which  resulted  In  a 
verdict  for  plaintiffs.  In  due  time  defend- 
ants moved  for  new  trial,  which  motion  be- 
ing overruled,  judgment  was  entered,  to  re- 
verse which  defendants  bring  the  cause  here 
for  review- 

Wilson  &  Tomerlin  and  E.  E.  Buckholts, 
all  of  Oklahoma  City,  for  plaintiffs  in  error. 
Jno.  H.  Wright  and  Clarence  J.  Blinn,  both 
of  Oklahoma  City,  for  defendants  In  error. 

BUMMONS,  O.  (after  stating  the  facts  as 
above).  Under  the  first  assignment  of  error 
in  their  brief,  the  overruling  of  their  motiou 


for  new  trial,  counsel  for  defendants  arenpil 
but  one  propo.sltlon,  the  failure  of  plaintiffs 
to  prove  the  giving  of  notice  of  the  filing  of 
'  their  mechanic's  lien.  But  It' seems  that  aft- 
er the  filing  of  the  brief  of  defendants  the 
plaintiffs  secured  leave  from  this  court  to 
correct  the  record,  and  .pursuant  therfto 
amended  the  case-made  so  as  to  show  that 
notice  of  the  filing  of  their  mechanic's  lieu 
was  given  defendants  as  required  by  law. 
therefore  we  need  not  further  consider  this 
assignment. 

[1]  The  second  and  third  assignments  of 
error  go  to  the  admission  of  incompetent. 
Immaterial,  and  irrelevant  testimony  offered 
by  plaintiffs,  and  to  the  exclusion  of  compe- 
tent, material,  and  relevant  testimony  offered 
by  defendants.  Counsel  for  defendants  un- 
der these  assignments  argue  the  proposition 
that  defendants  were  denied  a  fair  trial,  and 
present  several  excerpts  from  the  record  to 
show  that  the  trial  judge  was  prejudiced 
against  defendants,  and  that  his  remarks  lu 
ruling  upon  the  admission  or  rejection  of 
testimony  indicated  such  prejudice  to  the 
jury.  We  have  carefully  examined  the  ex- 
cerpts from  the  record  shown  in  the  brief 
of  defendants,  and  have  also  examined  tbe 
record,  and  find  nothing  in  the  coUoiiuiet! 
between  the  trial  judge  and  counsel  for 
plaintiffs  and  defendants,  over  objections  to 
the  introduction  of  evidence  and  the  rulin!:s 
of  the  court  thereon,  to  Indicate  any  prej- 
udice on  the  part  of  the  trial  court  for  or 
against  either  the  plaintiffs  or  defendants 
from  which  a  Jury  might  reasonably  Infer 
that  the  court  leaned  to  either  side  of  the 
controversy.  Our  Territorial  Supreme  Conrt 
In  thp  rase  of  City  of  Guthrie  v.  Carey,  1.5 
Okl.  276,  81  Pac.  431.  say: 

"No  remarks  of  the  conrt  should  ever  be  con- 
sidered as  reversible  error,  anloss  it  be  shown 
that  by  a  reasonable  construction  of  the  lan- 
guage, and  a  reasonable  understanding  of  hi» 
words,  they  would  have  a  tendency  to  prcjudioe 
one  side  or  tbe  other  in  tbe  mind  of  the  jorj." 

In  this  case  we  fall  to  find  any  remarks  in 
the  record  made  by  the  trial  court,  save  the 
ordinary  colloquies  between  counsel  and  tbe 
court,  which  are  bound  to  occur  In  the  trial 
of  nearly  every  case.  We  notice  also  that, 
in  probably  one-half  of  the  cases  complained 
of,  the  counsel  for  defendants  took  no  ex- 
ception to  the  rulings  of  the  court,  and  no 
exception  whatever  was  taken  to  the  remarks 
of  the  court.  We  have  also  examined  the 
rulings  of  the  trial  court  upon  the  evidence 
set  out  in  the  brief  of  counsel  for  defendants, 
together  with  the  evidence  set  out  in  their 
statement  of  tbe  case,  and  we  find  no  re- 
versible error  In  the  rulings  of  the  court  upon 
the  introduction  of  evidence.  We  therefore 
conclude  that  defendants'  second  and  third 
assignments  of  error  are  not  well  founded. 

[2]  The  fourth  and  fifth  assignments  of  er- 
ror complain  of  the  action  of  the  conrt  in 
refusing  instructions  requested  by  defendants, 
and  of  tbe  Instructlcms  given  by  the  court 
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CToYuisel  for  defendants  set  out  In  tbelr  brief 
ixistr actions  5  and  6  given  by  the  court,  to 
■^■"liich  they  excepted,  and  which  are  as  fol- 
lows: 

"5.  If  you  believe  from  the  evidence  in  this 
c^se,  by  a  prcpoiKlerance  thereof,  that  the  plaiu- 
tiiBFs  enteral  into  contracts  with  the  defendant 
"VV.  Lfc  Garner  to  do  and  perform  certain  work 
i-ilJon    a  building  being  erected  by  the  defend- 
u.xits  Brown  &  Dingce,  and  that  plaintiffs  have 
<lone  and  performed  the  said  worlc  which  tbey 
u.Kreed  in  said  contracts  to  do,  in  the  manner 
i-tKiuired   by    the    said   contracts,    and    that   the 
I>laintiffs  have  not  been  paid  the  total  contract 
l>rice  for  their  work,  that  they  would  be  entitled 
t.o  a   verdict    at  your   hands   for  the  amount 
Nvhich  you  find  is  due  and  unpaid  upon  such  con- 
tracts, with  interest  at  0  per  cent,  thereon  from 
the  23d  of  September,  1910.     •    •    • 

"6.  It  you,  however,  believe  that  the  plain- 
tiffs agreed  to  do  aud  perform  said  work  and 
liibor  according  to  the  pliius  and  specifications 
:iDd  contracts,  and  that  plaintiffs  did  not  do  and 
perform  the  said  work  and  labor  according  to 
the  plans  and  specifications  and  the  contracts, 
and  by  reason  of  plaintiffs'  failure  to  so  per- 
form the  said  work  the  defendants  have  been 
'lamaged,  you  may  set  off  such  damages,  if  any 
you  find  the  defendants  to  have  sustained, 
against  any  claim  the  plaintiff  may  have  es- 
tablished for  work  and  labor,  if  you  find  such 
a  claim  to  have  been  established." 

[3]  The  defendants  contend  that  these  In- 
structions do  not  submit  to  the  jury  the  ques- 
tlon  of  a  failure  of  performance  on  the  part 
of  plaintiffs  which  might  preclude  a  recovery 
by  them,  and  submit  authorities  In  support  of 
the  proposition  that  a  failure  to  perform  In 
accordance  .with  the  contract  will  defeat  a 
recovery  by  the  contractor.  This  Is  undoubt- 
(^ly  correct,  but  It  is  also  true  that  In  a 
building  contract  upon  a  failure  by  the  con- 
tractor to  substantially  perform  his  contract, 
the  other  party  may  elect  to  recover  damages 
for  the  breach  Instead  of  defending  on  the 
ground  of  nonperformance.  Thomas  t.  War- 
renburt:,  92  Kan.  576,  141  Pac.  255. 

[4]  The  defendants  might  in  their  answer 
have  elected  to  stand  upon  the  alleged  breach 
of  their  contract  by  plaintiffs.  In  that  case 
If  the  evidence  disclosed  a  failure  of  per- 
formance on  the  part  of  plaintiffs,  they  could 
not  recover.  But  having  elected  to  recoup 
In  damages,  for  the  alleged  breach  by  plain- 
tiffs of  their  contracts,  against  any  recovery 
to  which  the  plaintiffs  might  be  entitled, 
they  are  bound  by  that  theory,  and  cannot 
in  this  court  change  the  Issue.  Border  v.  Car- 
rablne,  24  Okl.  609,  104  Pac.  900;  Wallace  v. 
Kllllan,  40  Okl.  631,  140  Pac.  1C2.  The  de- 
fendants not  only  tried  the  case  In  the  court 
below  upon  the  theory  that  they  were  enti- 
tled to  recoup  In  damages  for  any  breach  of 
the  contracts  on  the  part  of  plaintiffs,  the 
Issues  raised  by  the  pleadln^rs,  but  so  far  as 
the  record  discloses  they  never  requested  the 
trial  court  to  charge  the  jury  upon  the  theory 
of  failure  of  performance,  which  they  now 
.set  up  here  for  the  first  time. 

[S,  61  Defendants  complain  of  the  refusal 
of  their  requested  instructions  6  and  7, 
which  ore  as  follows: 


"Instruction  No.  6.  I  charge  you,  gentlemen 
of  the  jury,  that  if  you  believe  from  the  evi- 
dence that  the  plaintiffs  and  W.  L.  Garner 
fraudulently  changed  the  contract  sued  on  in 
this  case  and  introduced  in  evidence,  after  the 
work  was  completed  aud  for  the  purpose  of  ren- 
dering the  defendants  liable  to  the  plaintiffs  for 
the  full  amount  of  the  contract,  then  I  charge 
you  that  under  the  law  this  would  vitiate  tlie 
contract  sued  upon,  and  your  verdict  should  be 
for  the  defendants. 

"Instruction  No.  7.  I  charge  you,  gentlemen 
of  the  jury,  that  if  you  believe  from  the  evi- 
dence that  the  plaintiffs  and  W.  L.  Garner  by 
mutual  agreement  and  for  the  fraudulent  pur- 
pose of  rendering  Brown  &  Dingee  liable  to  tlie 
plaintiffs  herein  changed  the  contracts  sued 
upon  after  the  work  was  completed,  then  I 
charge  you  that  your  verdict  should  be  for  the 
defendants." 

We  tlilnk  instruction  No.  7,  given  by  the 
court,  which  was  not  excepted  to  by  def«jnd- 
ants,  cured  any  possible  error  there  could 
have  been  in  refusing  the  Instructions  re- 
quested. Instruction  Ko.  7,  given  by  the 
court.  Is  as  follows: 

"Tlie  intentional  destruction,  cancellation,  or 
material  alteration  of  a  written  contract  by  a 
party  entitled  to  recover  any  benefit  under  it, 
or  with  his  aonscnt,  extinguishes  all  the  ex- 
ecutory obligations  of  the  contract  in  his  favor 
against  parties  who  do  not  consent  to  the  act. 
In  other  words,  the  alteration  of  a  written  con- 
tract by  one  of  the  parties  to  it  without  the 
consent  or  knowledge  of  the  other  party  vitiates 
the  contract,  and  a  recovery  cannot  be  had  upon 
that  contract :  but  where  a  contract  is  ex- 
ecuted in  duplicate,  the  law  provides  that  an 
alteration  or  destruction  of  one  copy  of  such 
contract  while  the  other  exists,  unaltered,  does 
not  vitiate  the  contract. 

"Therefore,  if  you  believe  from  the  evidence 
that  the  contract  sued  on  in  this  case  has  been 
materially  changed  by  the  plaintiffs,'  or  with 
their  knowledge  or  consent,  and  without  the 
knowledge  and  consent  of  the  defendants,  such 
alteration  vitiates  such  contract,  aud  no  re- 
covery could  be  had  thereunder  by  the  plaintiffs. 
If  you  should  further  find  and  believe  from  the 
evidence  that  the  contract  sued  on  was  executed 
in  duplicate,  and  that  but  one  copy  of  such  con- 
tract was  so  changed,  then  the  changing  of  that 
one  copy  would  not  vitiate  the  contract  and  a  re- 
covery might  be  had,  notwithstanding  the  alter- 
ation of  one  copy  of  the  contract." 

It  will  be  noted  that  this  instruction  states 
the  law  as  to  the  alteration  of  the  contracts, 
and  the  issue  thereon,  much  more  favorably 
to  the  defendants  than  the  instructions  re- 
fused, inasmuch  as  the  Jury  were  not  by  the 
instruction  given  required  to  find  fraud  or 
the  intent  with  which  the  alteration,  if  any, 
might  have  been  made. 

The  defendants  finally  complain  of  the 
form  of  the  verditrt  prepared  by  the  court. 
Trial  Judges  are  not  required  to  prepare 
forms  of  verdict,  and  if  they  do  exceptioa 
must  be  taken  by  the  party  aggrieved  before 
the  matter  can  be  heard  here.  Houston  T.  & 
C.  Ky.  Co.  V.  Lemair,  55  Tex.  Civ.  App.  244, 
119  S.  W.  1162.  The  record  discloses  no  ex- 
ception taken  to  the  form  of  the  verdict  at 
the  time,  and  defendants  cannot  now  be 
heard  to  complain  of  It. 

The  issues  have  been  presented  to  the 
Jury  upon  conflicting  evidence  under  proper 
instructions,  and  as  we  find  no  reversible  er- 
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ror  In  the  record,  the  Judgment  should  be  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole. 


SWEET  T.  FRESNO  HOTEI/  CO. 

BRANDT  BROS.  v.  SAME. 

(S.  F.  7268.) 

(Supreme  Court  of  California.    April  19,  1917. 
Rehearing  Denied  May  17,  1917.) 

1.  Mechanics'    Liens    <S=»1C^  —  Buildinq 
Contracts — Time  of  Payment. 

A  building  contract,  merely  providing  when 
75  per  cent,  of  the  contract  price  la  payable,  does 
not  conform  substantially  to  Code  Civ.  Proc.  § 
11S4,  providing  in  effect  that  such  contracts 
must,  by  their  terms,  declare  that  at  least  25 
per  cent,  of  the  contract  price  shall  be  payable 
at  least  35  days  after  final  completion ;  and  so 
others  than  the  contractor  fumisbing  labor  and 
material  are  entitled  to  lien  for  the  full  amount 
thereof. 

[Ei.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  136.] 

2.  Mechanics'    Liens    ®=3l34  —  Fobu    or 
Claiu. 

A  claim  of  lien  by  another  than  the  chief 
contractor,  containing  a  statement  of  the  partic- 
ulars required  by  Code  CSv.  Proc,  §  1187,  with 
nothing  contradictory  or  destructive  thereof,  is 
sufficient. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  i  208.] 

3.  Mechanics'  Liens  ®=»277(C)— Olaimb— Va- 

BIANCE. 

There  is  no  variance  between  claim  of  lien 
of  subcontractors  for  value  of  work  and  mate- 
rial up  to  cessation  of  labor,  estimated  at  con- 
tract price,  stated  also  to  be  the  value  thereof, 
and  evidence  that  this  was  the  value  of  the  work 
and  material,  plus  20  per  cent,  for  their  profits 
aa  subcontractors. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  553,  554.] 

4.  Mechanics'  Liens  <s=»141— CLiiM  of  Sub- 

CONTBACTOBS — GlVirfG    NaME    OF   BlTPtOYER. 

Statement  in  claim  of  lien  by  subcontrac- 
tors, that  the  contract  made  by  them  with  F. 
&  Co.,  the  contractor,  -was  made  by  the  latter 
"on  behalf  of  and  for  said  owner,"  does  not  vi- 
tiate the  claim  as  not  giving  the  name  of  the  per- 
son by  whom  they  were  employed ;  the  quoted 
phrase  being  manifestly  Inserted  on  the  theory 
of  the  principal  contract  being  void  for  failure 
to  make  25  per  cent,  of  the  contract  price  pay- 
able 35  days  after  completion,  in  which  case 
Code  Civ.  Proc.  f  1184,  provides  that  work  and 
material  by  others  than  the  principal  contractor 
shall  be  deemed  done  and  furnished  at  the  in- 
stance of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S{  243-245.] 

5.  Mechanics'  Liens  €=135 — Lien  Claius. 

It  is  no  ground  for  objection  to  claim  of 
lien  by  S.,  stating  that  the  work  done  by  him 
was  under  contract  between  him  and  the  con- 
tractor, that  the  contract,  made  a  part  of  the 
claim  of  lien,  though  signed  in  his  name,  i>ur- 
ported  to  be'a  contract  of  S.  &  Co.,  it  appearing 
by  the  evidence  that  S.  &  Co.  was  merely  a  name 
under  which  S.  was  doing  business,  and  that 
no  one  else  was  interested  therein ;  it  not  being 
necessary  that  the  claim  make  this  explanation, 


but  enough  that  It  asserts  the  nitlmate  foot  that 
he  made  the  contract. 

[Ed.  Note.— For  other  cases,  see  Medianie*' 
Liens,  Cent  Dig.  {  200.] 

6.  Mechanics'  Liens  «=>51— Loans  to  Cos- 

TKACTOB. 
One  merely  paying  the  wages  of  a  building 
contractor's  employes,  under  agreement  to  do  so 
and  to  be  repaid  the  same  with  a  commission, 
cannot  have  a  lien  for  their  labor ;  he  in  effect 
loaning  money  to  the  contractor  to  enable  him 
to  carry  on  the  work,  for  which  there  can  be  so 
lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  53.] 

7.  Mechanics'  Liens  $=>39  —  Contsact  to 
Bestow  Lauob. 

Contract  of  S.  with  F.,  building  contractor, 
whereby  S.  agrees  to  furnish  all  common  ond 
carpenter  labor  for  completion  of  building,  and 
to  pay  all  wages  that  may  become  due  the  car- 
penters and  common  laborers,  and  F.  agrees  for 
such  labor  furnished  to  pay  to  S.  each  month, 
with  commission,  the  amount  of  wages  S.  has 
paid  to  such  laborers  during  the  preceding 
month.  Is  one  to  bestow  labor  on  the  buildins, 
entitling  S.  to  a  lien  for  labor  furnished  there- 
under; and  not  a  contract  for  loan  of  money, 
though  it  is  provided  F.  shall  make  out  and 
deliver  to  S.  weekly  pay  rolls,  and  that  it  is  un- 
derstood that  all  men  employed  shall  be  satis- 
factory to  F.,  and  that  he  shall  have  the  right 
to  discharge  any  unsatisfactory  to  him.  and  to 
replace  them  with  others  selected  by  him. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  43.] 

8.  Mechanics'  IjIens  «=>39  —  Subcontbac- 
TOBB — Amount  of  Lien — Value  of  Labob. 

The  value  of  the  labor  furnished  by  a  sub- 
contractor under  contract  to  furnish  the  carpen- 
ter and  common  labor  to  complete  the  buildinj;, 
and  see  that  such  laborers  worked  when  wanted, 
and  attend  to  paying  their  wa^es,  for  which  the 
subcontractor  is  entitled  to  a  lien,  is  the  amount 
of  the  reasonable  wages  paid  to  the  men,  with 
an  additional  sum.  for  the  value  of  the  subcon- 
tractor's services,  whidi  the  contract  requires 
him  to  perform. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  43.] 

9.  Mechanics'  Liens  «=3l61(4)— Intebect. 

A  contractor  cannot  increase  the  burden  of 
the  owner  by  an  agreement  with  the  lien  claim- 
ant, made  after  the  work  is  done,  to  pay  inte^ 
est  at  an  increased  rate ;  but  in  such  case,  u 
in  any  other,  there  is  rl^ht  to  interest  at  the 
legal  rate,  the  amount  owing,  as  well  as  the  time 
of  payment,  being  fixed  and  certain. 

[Ed.  Note. — For  other  cases,  see  Mecbtnics' 
Liens,  Cent.  Dig.  S§  283,  606.] 

Department  1.  AppeaU  from  Superior 
Court,  Fresno  County ;   H.  Z.  Austin,  Judge. 

Two  actions,  one  by  Isaac  Sweet,  the  oth- 
er by  Brandt  Bros.,  both  against  the  Fresno 
Hotel  Company.  From  a  Judgment  after 
consolidation  of  cases,  plaintiff  Sweet  and  de- 
fendant appeal.  Reversed  and  remanded, 
with  directions. 

Frank  11.  Short,  F.  B.  Cook,  and  Short  & 
Sutherland,  all  of  Fresno  (Cart  E.  Lindsay, 
of  Fresno,  of  counsel),  for  appellant  Fresno 
Hotel  Co.  Milton  M.  Dearing,  of  Fresno,  for 
appellant  Sweet  Johnston  &  Jones,  of  Fres- 
no, and  C.  W.  Miller,  of  Stockton,  tat  re- 
spondent 
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SHAW,  J.  The  cases  here  presented  are 
actions  to  foreclose  mechanics'  Hens.  All  the 
parties  appealed.  The  appeal  of  the  plaintiffs 
Brandt  Bros,  was  presented  In  case  No.  0015, 
and  has  been  decided ;  the  judgment  having 
been  held  good  against  their  attacks.  Brandt 
Bros.  V.  Preeno  Hotel  Co.,  1T3  Cal.  — ,  169 
Pac.  434.  The  appeals  of  the  other  parties 
are  presented  by  the  record  In  this  case  (No. 
7268)  and  will  now  be  considered. 

The  contract  was  made  and  filed  and  the 
work  was  begun  prior  to  the  enactment  of  the 
amendments  of  1911  to  the  Mechanics'  Lien 
Law.  The  rights  of  the  respective  parties 
are  therefore  dependent  on  the  law  existing 
before  those  amendments  took  effect,  and  our 
references  to  Code  sections  are  to  be  under- 
stood as  referring  to  them  in  their  pre-exist- 
ing form.  The  Fresno  Hotel  Company  con- 
tracted with  H.  C.  Farley  &  Co.,  a  corpora- 
tion, for  the  erection  of  a  building  by  said 
Farley  &  Co..  on  certain  lots  in  the  city  of 
Fresno  belonglog  to  the  hotel  company.  The 
hotel  company  therein  agreed,  In  considera- 
tion of  the  erection  of  said  buUdlng,  "to  pay, 
or  cause  to  be  paid,  to  the  contractor,"  the 
gum  of  1199,500  "at  times  and  in  the  manner 
following,  to  wit,  75  per  cent,  of  the  complet- 
ed work  done  during  the  preceding  month  to 
be  paid  on  the  first  of  every  succeeding 
month."  It  was  also  provided  that  at  the 
final  completion  of  the  work  the  architect 
should  certify  to  that  fact  in  writing  to  the 
contractor,  stating  therein  the  amount  then 
due.  There  were  no  provisions  or  agreements 
for  the  payment  of  the  remaining  25  per  cent, 
of  the  contract  price,  other  than  those  above 
set  forth,  nor  any  statement  that  the  same 
should  be  "payable  at  least  thlrty-flre  days 
after  the  final  completion  of  the  contract," 
as  required  by  section  1184  of  the  Code  of 
Civil  Procedure.  This  contract  was  duly  filed 
In  the  ofllce  of  the  county  recorder  on  Decem- 
ber 17, 1910,  before  the  work  thereunder  was 
begun.  The  contractor  proceeded  with  the 
erection  of  the  proposed  building  until  No- 
vember 15, 1911,  at  which  time  it  ceased  woric 
thereon  and  never  resumed  the  same.  On 
December  21,  1911,  the  hotel  company,  pur- 
suant to  the  first  clause  of  section  1187  of  the 
Code  of  CivU  Procedure,  filed  in  the  record- 
er's office  a  notice  of  cessation  of  labor  on 
the  building. 

On  January  12,  1912,  the  plahitlff  Sweet 
filed  in  the  recorder's  office  his  claim  of  lien 
against  the  property  for  certain  labor  per- 
formed and  materials  furnished  for  and  used 
in  the  building,  under  agreements  with  the 
original  contractor.  On  January  15,  1912, 
plaintiffs  Brandt  Bros,  filed  their  claim  of 
lien  against  the  property  for  certain  work 
performed  and  materials  furnished  by  them 
therefor  and  used  therein,  under  agreements 
with  the  contractor.  The  present  actions  are 
for  the  foreclosure  of  these  liens.  The  court 
foand  that  the  bialance  owing  to  Sweet  for 
the  materials  tnniiflhed  and  labor  performed 


by  him  In  the  erection  of  the  building  was 
$3,231.06,  and  that  the  balance  owing  to 
Brandt  Bros,  for  the  labor  performed  and 
materials  furnished  by  them  In  the  erection 
of  said  building  was  $6,585.65.  Judgment  of 
foreclosure  was  duly  rendered  in  favor  of 
the  respective  plaintiffs  for  these  sums. 

[1]  We  will  first  consider  the  appeals  of 
the  hotel  company.  The  Judgment  of  the 
court  below  was  given  upon  the  theory  that 
the  contract  was  invalid  as  to  third  persons 
because  of  its  failure  to  provide  that  one- 
fourth  of  the  contract  price  should  not  be 
payable  until  35  days  after  completion,  and 
that,  consequently,  the  plaintiffs  were  enti- 
tled to  a  lien  for  the  full  amount  unpaid  of 
the  value  of  their  labor  and  materials  fur- 
nished, although  the  balance  unpaid  from  the 
owner  to  the  contractor  was  not  sufficient  to 
pay  such  claims  in  full.  Section  1184  ex- 
pressly declares  that  if  a  building  contract 
does  not  "conform  substantially"  to  its  pro- 
visions, "the  labor  done  and  materials  fur- 
nished by  all  persons  except  the  contractor 
ahall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  and  request 
of  the  i)erson  who  contracted  with  the  con- 
tractor, and  they  shall  have  a  lien  for  the 
value  thereof."  Our  decisions  uniformly  hold 
that  where  such  substantial  conformity  is 
wanting  the  contract  price  does  not  limit  the 
amount  of  the  liability  as  to  liens.  San 
Diego  L.  Co.  V.  Wooldredge,  90  Cal.  578,  27 
Pac.  431;  Willamette,  etc.,  Co.  v.  Los  An- 
geles, etc.,  Co.,  94  Cal.  234,  29  Pac.  629; 
Merced  L.  Co.  v.  Bruschl,  162  Cal.  374,  92 
Pac.  844;  Burnett  v.  Olas,  164  Cal.  256,  97 
Pac.  423;  NofUger  L.  Co.  v.  Solomon,  13 
Cal.  App.  625,  110  Pac.  474.  The  hotel  com- 
pany claims  that  this  defect  In  the  contract 
is  not  a  lack  of  substantial  conformity  with 
section  1184.  The  argument  is  that  inas-  ' 
much  as  the  contract  does  not  declare  that 
the  final  one-fourth  shall  be  paid  prior  to  the 
expiration  of  the  36  days  after  completion, 
but  is  silent  as  to  the  time  of  such  payment, 
it  does  not  expressly  violate  the  section,  and 
that  the  law  itself  becomes  a  part  of  the  con- 
tract, with  the  result  that,  by  force  of  the 
statute,  that  installment  would  not  be  pay- 
able until  35  days  after  completion.  We  do 
not  so  understand  the  provision  in  question. 
The  part  of  the  section  to  which  all  contracts 
must  substantially  conform  reads  as  follows: 

"No  part  of  the  contract  price  shall,  by  the 
terms  of  any  such  contract,  be  made  payable, 
nor  shall  the  same  or  any  part  thereof  be  paid 
in  advance  of  the  commencement  of  the  work, 
but  the  contract  price  shall,  by  the  terms  of  the 
contract,  be  made  payable  in  installments  at 
specified  times  after  the  commencement  of  the 
work,  or  on  the  completion  of  specified  portions 
of  the  work,  or  on  the  completion  of  the  whole 
work:  Provided,  that  at  least  twenty-five  per 
cent,  of  the  whole  contract  price  shall  be  made 
payable  at  least  tiiirty-five  days  after  the  final 
completion  of  the  contract." 

This  language  is  mandatory.  It  does  not, 
as  the  argument  assumes,  declare  the  legal 
effect  of  such  contract;    It  relates  to  the 
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terms  of  the  contracts  and  prescribes  what 
such  terms  shall  be;  its  declaration  is,  in  ef- 
fect, that  such  contracts  must,  by  their 
terms,  declare  that  at  least  25  per  cent  of 
the  contract  price  "shall  be  payable  at  least 
thlrty-flve  days"  after  final  completion. 
There  is  a  reason  for  this  requirement.  The 
contract  must  be  filed  In  the  recorder's  ofBce 
so  that  all  laborers  and  other  persons  inter- 
ested may  see  it  and  learn  therefrom  at 
first  hand  the  time  of  payment.  The  purpose 
was  to  have  it  expressed  on  the  face  of  the 
contract  and  not  left  to  implication  founded 
on  principles  of  construction  not  universally 
understood.  This  purpose  would  be  defeated 
if  a  failure  to  speak  were  held  Innocent  on 
the  theory  proposed  by  the  defendant.  This 
contract  contains  an  express  agreement  to 
pay  the  whole  price,  $199,500.  By  the  gen- 
eral principles  of  law  whatever  of  this  sum 
remained  unpaid  on  final  completion  would 
be  immediately  payable.  A  contract  which 
so  completely  disregards  the  express  provi- 
sions of  the  section,  which  is  silent  where 
it  is  commanded  to  speak,  and  which  defeats 
one  of  the  important  objects  sought  to  be 
attained  by  section  11S4,  cannot  be  said  to 
conform  substantially  thereto. 

in  We  can  see  no  sub.stantlal  objection  to 
the  form  of  the  respective  claims  of  lien. 
They  each  state  clearly  the  demand  of  the 
claimant,  less  just  credits  and  offsets,  the 
name  of  the  owner  of  the  property  and  of 
the  contractor  by  whom  the  claimant  was 
employed  and  to  whom  he  furnished  the  ma- 
terial, the  terms,  the  time  given  and  con- 
ditions of  the  contract  to  do  the  work  and 
furnish  the  materials  and  a  description  of 
the  property  charged  with  the  lien.  Section 
1187,  which  prescribes  the  form  of  such 
claim,  requires  nothing  more  than  the  par- 
ticulars above  '  enumerated,  and  a  claim 
which  conforms  to  these  requirements  must 
be  held  sufficient.  They  contain  nothing  that 
Is  contradictory  or  destructive  of  the  essen- 
tial particulars  above  enumerated. 

[S,  4]  There  was  no  variance  between  the 
claim  of  lien  of  Brandt  Bros,  and  the  proof 
In  support  of  their  claim.  Their  claim, 
though  Inaptly  expressed,  in  efTect  was  for 
the  value  of  the  work  done  and  material 
furnished  by  them  up  to  the  time  of  the  ces- 
sation of  labor,  estimated  at  the  contract 
price  which,  the  claim  also  states,  was  the 
value  thereof.  There  was  evidence  that  this 
amount  was  the  actual  value  of  the  work  and 
materials,  plus  20  per  cent,  for  their  profit 
as  subcontractors.  The  court  below  allowed 
nothing  for  the  profit,  but  did  allow  for  th,e 
value  less  the  profit.  Tills  was  sufficient  to 
support  the  claim  and  the  judgment.  Tlie 
statement  in  the  claim  of  Brandt  Bros,  that 
the  contract  made  by  them  with  Farley  & 
Co.  was  made  by  the  latter  "on  behalf  of  and 
for  said  owner"  does  not  vitiate  the  claim. 
The  name  of  the  contractor  Is  plainly  given, 
and  the  phrase  quoted  was  manifestly  in- 
serted to  give  point  to  the  theory  that  the 


contract  was  void  because  of  the  failure  to 
make  25  per  cent,  payable  36  days  after  com- 
pletion. In  such  case  the  statute  declares, 
as  before  stated,  that  the  work  and  materials 
shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  instance  of  the  owner.  It  can- 
not be  said  that  because  of  this  phrase  the 
name  of  the  person  by  whom  the  claioiaDtsi 
were  employed  is  not  given. 

[5]  The  claim  of  Isaac  Sweet  states  that 
the  work  bestowed  by  him  on  the  building 
was  done  under  three  written  contracts  be- 
tween him  and  H.  C.  Farley  &  Co.,  the  pon- 
tractor.  The  technical  objection  is  made 
that  these  contracts,  which  were  made  a  part 
of  the  claim  of  lien  as  filed,  purport  to  be 
contracts  of  "Isaac  Sweet  *  Co."  or  "I.  Swei>t 
&  Co.,"  while  they  are  signed  only  by  Isaac 
Sweet  and  11.  C.  Farley  &  Co.,  and  that  they 
do  not  support  a  claim  of  Hen  by  Isaac  Sweet 
alone.  The  claim  of  Hen  directly  asserts 
that  the  contracts  mentioned  wore  each  made 
by  Isaac  Sweet.  They  are  signed  by  Isaac 
Sweet,  not  by  Isaac  Sweet  4  Co.  This  Is 
fully  explained  by  the  evidence  that  "Isaac 
■Sweet  &  Co."  was  merely  a  name  nndpr 
which  Isaac  Sweet  was  doing  business,  and 
that  no  one  else  was  interested  In  that  busi- 
ness. They  were  therefore  the  contract  of 
Isaac  Sweet  alone,  and  were  correctly  de- 
scribed as  such  in  the  claim  of  lien.  It  was 
unnecessary  to  make  the  explanation  a  part 
of  the  statement  of  the  claim.  The  as.>si>rtinii 
of  the  ultimate  fact  that  Isaac  Sweet  made 
the  contracts  was  sufficient. 

[8]  One  of  these  contracts  was  made  on 
April  1,  1911,  upon  which  the  court  below 
allowed  a  lien  for  $62S.30.  After  reciting 
the  previous  contract  of  February  1st,  which 
Sweet  had  partly  performed  and  by  which 
he  had  earned  $358.5S  more  than  had  been 

.  paid  to  him  and  declaring  that  the  same  was 
canceled,  saving  the  debt  for  $358.58  and  a 
lien  to  Sweet  on  the  building  therefor,  this 
contract  proceeds  as  follows: 

"In  consideration  of  the  above  release  and  can- 
cellation, and  of  the  further  payments  and  coo- 
sideratioDB  hereinafter  mentioned,  Isaac  Swert 
hereby  assumes  and  agrees  to  pay  all  of  the  wa?- 
es  due  to  carpenters  and  common  laborers  em- 
ployed in  the  erection  of  the  Fresno  Hotel,  un- 
til the  same  is  completed;  which  said  amount 
shall  be  returned  to  Isaac  Sweet  in  the  manner 
as  follows:  Seventy-five  per  cent  of  the  amount 
of  the  pay  rolls  each  month,  together  with  10 
per  cent.  commiKsion  on  each  weekly  pay  roll, 
payable  onrthe  following  month  between  the  1st 
and  5th  of  the  month  and  the  balance  25  per 

!  cent,  thirty-five  days  after  the  acceptance  and 
completion  of  the  building,  weekly  pay  rolls  to 
be  made  out  by  Farley  &  Co.  and  signed  b;  them 

;  and  delivered  to  said  Isaac  Sweet  each  wpek. 

i  Farley  &  Co.  to  have  the  right  to  hire  and  dis- 
charge any  and  all  men,  but  their  names  ^hall 
be  placed  on  the  pay  rolls  when  employed. 
Sweet  to  act  in  the  capacity  of  superintendent, 
and  to  see  that  the  work  progresses." 

j  This,  on  its  face,  is  not  a  contract  by  Sweet 
I  to  perform  labor  on  the  building  or  to  have 
I  labor  performed  thereon  by-  others  in  his  em- 
;  ployment  It  is  on  bis  part  on  agreem«it  to 
'  assume  and  pay  all  wages  due  to  certain 
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.-lasses  of  laborers  employed  on  tbe  building 
iiicl    on  the  part  of  Farley  &  Co.  an  agree- 
uaent  to  return  to  him  the  money  advanced 
Cor    that  purpose.     The  laborers  to  be  paid 
:Iiereuiider  were  to  be  hired  and  discharged 
l>y   Barley  &  Co.,  who  was  to  make  out  week- 
ly   imy  rolls  for  Sweet's  information  as  to 
tbe  amount  to  be  paid  to  the  men.    So  far  as 
tbe  -work  is  concerned,  Sweet's  only  function 
vvas  to  act  as  superintendent,  and  to  pay  the 
wages  due  from  the  contractor  to  the  men. 
lie   was  not  the  employer.    In  effect  he  was 
loaning   money   to   the   contractor  and  per- 
foriuiug    service   as   superintendent   of    the 
work,  for  which  service  he  was  to  receive  an 
amount  equal  to  10  per  cent,  of  the  wages 
earned  by  the  men.     The  law  does  not  al- 
low a  lien  for  money  loaned  to  a  building 
contractor  to  enable  him  to  carry  out  his 
<ontract    Godeftroy  v.  Caldwell,  2  Cal.  489, 
56  Am.  Dec.  360.    The  lien  claim  states,  with 
respect  to  this  contract,  that  It  is  for  "car- 
penter labor  and  common  labor"  performed 
under  It    This  must  be  understood  to  refer 
to  tbe  labor  performed  by  the  men  employed 
by    Farley  &  Co.   and  whose  wages   Sweet 
paid.      It  does  not  cover  compensation  for 
his  own  services  as  superintendent.     It  fol- 
lows, therefore,  that  the  claim  did  not  em- 
brace anything  for  which  he  was  entitled  to 
a  Hen,  and  none  should  have  been  allowed 
thereunder. 

[7]  Tbe  defendant  claims  that  tbe  same 
rule  should  apply  to  the  contract  made  on 
.Tune  1,  1911.     By  the  contract  of  June  1st 
Sweet  expressly  "agrees  to  furnish  all  com- 
mon labor  and  carpenter  labor  necessary  to 
the  construction  and  completion  of  said  build- 
ing, and  to  pay  all  wages  that  may  become 
due  to  the  carpenters  and  common  laborers, 
•    •    *    paying  such  laborers  weekly  or  at 
such  other  times  as  their  wages  may  become 
due."    Farley  &  Co.  agreed  "for  such  labor 
furnished  In  the  erection  of  said  building" 
to  pay  to  Sweet,  between  the  first  and  fifth 
days  of  each  month,  tbe  amount  of  the  wages 
Sweet  had  paid  to  such  laborers  during  the 
preceding  month.    The  contract  further  de- 
clares  that   Farley  &   Co.    shall    make   out 
weekly  pay  rolls  and   deliver  the  same  to 
Sweet  at  the  end  of  each  week,  and  that  it 
was  "understood  that  all  men  employed  up- 
on, in,  and  about  said  building  shall  be  satis- 
factory  to  said"   Farley  &  Co.,  "and  that 
tbey  shall  have  the  right  at  any  and  all 
limes  to  discharge  any  one  not  satisfactory 
to  them,  and  to  replace  the  same  by  per- 
sons selected    by   themselves."     We   caiyiot 
agree  to  the  proposition  that  this  contract 
was  a  mere  reiteration  or  renewal  of  the 
previous  contract  of  April  1,  1911.     Its  lan- 
guage was  different  from  the  previous  con- 
tract in  a  very  important  particular,  and  was 
presumably   made  so   wltli    tbe   purpose   of 
ebangiDg  its  effect. 

It  may  be  true,  as  contended  by  the  de- 
fendant, that  the  actual  mode  of  carrying  on 
the  work  and  paying  tbe  men  after  Jtme  Ist 


did  not  differ  materially  In  appearance  from 
that  practiced  before  June  1st.  But  this 
similarity  was  not  fatal  to  the  validity,  or 
destructive  of  the  effect,  of  the  new  contract 
The  old  contract  was  In  effect  an  agreement 
by  Sweet  to  advance  money  to  pa|y  the 
debts  owing  by  Failey  &  Co.;  the  new  one 
was  an  agreement  by  him  to  bestow  labor 
upon  the  building,  hiring  the  men  himself 
and  paying  their  wages.  It  was  a  lawful 
contract,  for  a  lawful  purposa  He  bad  the 
lawful  right  to  make  it  notwithstanding  the 
fact  that  the  effect  was  to  give  him 
a  rtght  to  a  lien  under  the  Mechanics' 
Lden  Law  which  he  did  not  have  un- 
der the  contract  of  April  1st.  The  evi- 
dence showed  that  he  actually  did  select  and 
hire  thie  men  and  superintend  them  in  the 
work  under  the  contract  of  June  1st  The 
provision  that  Farley  &  Co.  should  have  tbe 
right  to  discharge  men  that  were  not  satis- 
factory to  it  and  to  replace  them  by  other 
persons  selected  by  itself  did  not  make  It  the 
employer  of  the  new  men  thus  selected;  It 
merely  empowered  it  to  make  the  selection 
of  the  men  to  be  employed  by  Sweet.  We 
think  the  plaintiff  Sweet  was  entitled  to  a 
lien  for  the  value  of  the  labor  furnished 
under  this  contract 

[J]  The  main  point  urged  In  support  of  ijae 
appeal  of  Sweet  is  that  the  court  erred  In 
refusing  to  allow  him  a  lien  for  the  10  per 
cent  upon  the  pay  rolls  which  he  was  to  re- 
ceive by  virtue  of  his  contracts  with  Farley 
&  Co.  of  April  1st  and  June  1st,  respectively. 
As  we  have  concluded  that  Sweet  was  enti- 
tled to  nothing  under  the  contract  of  April 
1st,  the  objection  Is  immaterial  with  re- 
spect to  that  contract  We  are  of  the  opin- 
ion that  the  point  Is  well  taken  with  regard 
to  the  labor  bestowed  under  the  contract  of 
June  1st  It  appears  from  what  we  have  al- 
ready said  that  Sweet's  relation  to  Farley 
&  Co.  under  that  contract  was  that  of  a  sub- 
contractor to  furnish  labor  of  certain  kinds 
for  the  erection  of  the  building.  The  con- 
tract contemplated  some  services  by  him. 
He  was  obliged  to  hire  the  men,  see  that  tbey 
worked  on  the  building,  when  wanted,  and 
attend  to  tbe  paying  of  their  wages.  For 
the  labor  furnished  In  this  manner  he  was 
to  receive  a  stun  equal  to  the  amount  of  the 
monthly  pay  roll,  plus  10  per  cent  He  was 
entitled,  under  the  law,  to  the  value  of  the 
labor  furnished.  Under  a  contract  of  that 
kind  the  true  value  of  the  labor  furnishec' 
would  be  the  amount  of  the  reasonable  wages 
paid  to  the  men,  with  an  additional  sum  for 
the  value  of  the  services  of  the  subcontrac- 
tor which,  as  above  stated,  it  required  him 
to  perform.  For  this  aggregate  value  he 
was  entitled  to  a  lien.  His  right  thereto  is 
as  clear  as  would  be  that  of  a  subcontractor 
for  construction  to  claim  a  Hen  for  more 
than  the  actual  market  value  of  the  materi- 
als purchased  by  him  and  used  in  the  build- 
ing.   There  was  evidence  to  tl^e  effect  that 
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10  per  cent  of  the  pay  roll  was  a  reason- 
able charge  for  the  contractor  under  such 
contract  The  defendant  does  not  point  out 
any  evidence  to  the  contrary.  It  also  appear- 
ed that  the  wages  paid  were  the  usual  wages 
current  in  that  vicinity.  The  court  should 
have  found  the  reasonable  value  by  adding 
10  per  cent  to  the  amount  of  the  pay  roll  as 
the  contract  provided.  It  concluded,  as  mat- 
ter of  law,  that  Sweet  was  entitled  to  noth- 
ing more  than  his  actual  outlay  for  wages, 
and  in  pursuance  of  that  theory  It  found 
that  the  reasonable  value  of  the  work  done 
under  that  contract  was  $2,244.10,  being  the 
amount  of  the  wages  paid  to  the  men.  The 
amount  should  have  been  $224.41  more. 

[I]  In  October,  1911,  after  the  labor  claim- 
ed for  by  Sweet  had  all  been  furnished,  he 
made  a  settlement  with  Farley  &  Co.,  where- 
by the  latter  agreed  to  pay  him  10  per  cent, 
interest  on  the  balance  due  him.  The  court 
properly  refused  to  allow  interest  at  this 
rate.  The  lien  is  statutory,  and  it  extends 
only  to  the  value  of  the  labor  and  materials 
bestowed  upon  the  building.  A  contractor 
has  no  authority  to  Increase  the  burden  of 
the  owner  hy  an  agreement  with  a  lien 
claimant,  made  after  the  work  is  done,  to 
pay  interest  at  an  increased  rate.  The  court, 
however,  erred  In  refusing  to  allow  any  in- 
terest. The  amount  owing  to  Sweet,  as  well 
as  its  time  of  payment,  was  fixed  and  cer- 
tain. Interest  at  7  per  cent  should  have 
been  allowed  thereon  from  the  time  It  be- 
came due  up  to  the  time  of  Judgment  Bur- 
nett V.  Glas,  154  Cal.  260,  97  Pac.  423;  Pacif- 
ic, eta,  Co.  V.  Fisher,  106  Cal.  233,  39  Pac. 
758. 

The  result  of  our  conclusions  is  that  the 
Judgment  Is  correct  so  far  as  the  Hen  of 
Brandt  Bros,  is  concerned;  that  the  lieu  of 
Sweet  was  unwarrantably  increased  by  In- 
cluding therein  the  sum  of  $628.30  under  the 
contract  of  April  1,  1911;  that  the  amount 
allowed  under  the  contract  of  June  1,  1911, 
should  be  increased  by  adding  the  sum  of 
$224.41,  making  a  total  of  $2,468.51;  and 
that  the  court  should  have  allowed  interest 
thereon  at  7  per  cent,  from  August  5,  1911, 
and  interest  on  the  sum  of  $358.58  admitted 
to  be  due  under  the  contract  of  February  1, 
1911,  from  August  1,  1911.  This  day.  It  may 
l>e  explained,  was  flxed  by  the  parties  in  a 
subsequent  agreement  as  the  date  on  which 
Interest  should  begin  on  the  February  con- 
tract otherwise  it  would  have  begun  at  an 
earlier  date.  The  facts  appear  with  suffi- 
cient certainty  in  the  findings  to  authorize 
a  Judgment  to  be  entered  in  accordance  with 
these  conclusions.  There  is,  therefore,  no 
necessity  for  remanding  the  case  for  an- 
other trial.  The  proper  result  can  be  reach- 
ed by  directing  a  modification  of  the  Judg- 
ment Since  both  parties  succeed  In  part  on 
their  appeals,  the  costs  should  be  divided 
equally  between  them.     Although  the  Judg- 


ment in  favor  of  Brandt  Bros,  is  uidield,  we 
think  that  as  the  cases  wore  consolidated 
and  the  Judgment  for  both  parties  was  made 
in  one  entry,  the  entire  Judgment  should  be 
recast  by  the  court  lielow. 

The  Judgment  is  reversed,  and  the  case  Is 
remanded,  with  directloas  to  the  court  below 
to  enter  a  Judgment  of  foreclosure  in  favor 
of  Brandt  Bros,  for  the  amount  found  dne 
them,  including  interest  up  to  the  date  of 
such  Judgment,  and  in  fator  of  the  plaintiff 
Sweet  in  accordance  with  this  opinloa  It 
is  further  ordered  that  the  plaintiff  Isaac 
Sweet  and  the  defendant  shall  each  pay  one* 
half  of  the  costs  of  these  appeals. 

We  concur:     8LOSS,  J.;    LAWLOR,  J. 


REMSBERG  v.  HACKNEY  MFO.  00. 
(L.  A.  3842.) 

(Supreme  Court  of  California.    April  19,  1917.^ 

1.  Appearance  «=924(5)— Waivkr  of  Dejbo 
TivE  Sebvice. 

By  answering  and  going  to  trial  on  the  m«r- 
its,  a  defendant  makes  a  general  appearenf« 
waiving  any  defects  in  the  service,  althoufth  he 
first  appeared  specially  and  moved  to  set  a^de 
the  service. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  I  126.] 

2.  Sales  «=>23(3)— Requisites  of  Contract— 
Accepting  Offeb  to  Birr. 

A  written  offer  to  buy,  signed  by  the  barer 
alone,  becomes  binding  upon  both  parties  when 
accepted  and  acted  upon  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  46.] 

3.  Evidence  <S=>441(9)  —  Parol  Evidence  — 
Warranty. 

Prior  oral  negotiations  are  merged  hito  a 
written  sales  contract  complete  upon  its  face, 
where  no  fraudulent  representations  were  made 
to  induce  its  execution. 

[Ed.    Note.— For   other  cases,    see  Evidence, 
Cent  Dig.  {  2035.] 

4.  Pleadinq  4=>2&1— Amended  Answer— Ao- 
itissioNS  IN  Original  Answer. 

That  defendant's  original  answer  admitted 
making  certain  representations  regarding  goods 
sold  is  immaterial,  where  the  amended  answer 
asserted  its  purpose  of  standing  upon  a  subse- 
queut  written  contract. 

[Bd.    Note.— For    other   cases,    see   Pleading, 
Cent  Dig.  {!  803-805.] 

5.  Sales  e=3273(2)  —  Implied  Wabbantt  — 
Fttness  for  Purpose  Intended. 

Civ.  Code,  {  1770,  providing  that  article! 
manufactured  for  a  particular  purpose  are  im- 
ptiodly  warranted  reasonably  fit,  etc.,  is  inappli- 
cable to  a  plow  purchased  by  description  and  not 
produced  nnder  an  order  or  for  a  particular  pot^ 
pose. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Djg.  (  773.) 

6.  Sales  «s»268<2)  —  Implied  Wabra.\tt  - 
Latent  Defects. 

A  finding  that  a  machine  sold  was  defective 
in  material  and  workmanship  does  not  bring 
the  case  within  Civ.  Code,  }  1769,  providing 
that  articles  are  impUedly  warranted  to  be  free 
from  latent  defects,  and  that  improper  mate- 
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rials    were  not  knowingly  used  in  thdr  manu- 
facture. 

LEM.  Note.— For  other  caaes,  see  Sales,  Cent 

UiK-   S  766.] 

T.    S.&xj:8  «=>272  —  iMPtntD  Wabbant— Meb- 

C  M  ANTABIUTT. 

^  finding  that  a  plow  when  tested  upon  cer- 
t:aizi  land  failed  to  work,  except  to  make  a  few 
iiresular  furrows,  and  to  scratch  tlie  surface  of 
Uie  soil,  does  not  establish  a  general  anfitness 
cqviivalent  to  a  want  of  merchantability,  within 
Civ.  Code,  S  1771,  declaring  that  the  merchant- 
a.bilit7  of  goods  is  impliedly  warranted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
X>iK.  i  747.] 

Department  1.  Appeal  from  Superior 
Court,  LoB  Angeles  County;  John  M.  York, 
Juflge. 

Action  by  E.  E>.  Remsberg  against  the 
Haclcney  Manufacturing  Company.  Jndg- 
znent  for  plaintiff,  and  defendant  appeals. 
Irteversed. 

Collier  &  Clark  and  James  E.  Sbelton,  all 
of  Los  Angeles,  for  appellant.  E.  E.  Keech, 
of  Santa  Ana,  for  respondent 

SLOSS,  J.     Plaintiff  Is  the  owner  of  160 
acres  of  farm  land  in  Los  Angeles  county. 
^Elie  defendant  Is  a  corporation   organized 
under  the  laws  of  Minnesota,  and  engaged  in 
•the  manufacture  and  sale  of  the  "Hackney  Au- 
to Plow,"  a  gas  engine  tractor  advertised  and 
sold  for  the  purpose  and  use  of  plowing,  haul- 
ing, and  operating  farm  machinery.    In  1912 
the  parties  entered  into  a  contract  for  the 
pundiaae  by  plaintiff  of  one  of  these  imple- 
ments.   The  auto  plow  was  shipped  to  plain- 
tiff who  paid  the  full  purchase  price.    Find- 
ing that  the  machine  did  not  give  the  service 
vrbicb,  as  he  contended,  he  had  a  right  to 
demand,  be  undertook  to   rescind  the  con- 
tract, and  brought  this  action  to  enforce  the 
rescission.    He  was  given  Judgment  for  the 
purchase  price  paid   by  him,  with  interest 
The  defendant  appeals. 

[1]  Before  answering  to  the  merits,  the  de- 
fendant appeared  specially  and  moved  to 
set  aside  the  service  of  summons,  on  the 
ground  that  there  had  not  l>een  such  service 
as  Is  required  by  the  Code  of  Civil  Proce- 
dure. Section  411,  subd.  2.  The  motion  was 
denied.  We  need  not  inquire  whether  the  at- 
tempted service  was,  in  fact,  defective.  By 
answering  and  going  to  trial  on  the  merits, 
the  defendant  made  a  general  appearance 
and  submitted  itseU  to  the  jurisdiction  of  the 
court  It  thereby  waived  any  right  it  may 
have  had  to  insist  that  Jurisdiction  of  its 
person  had  not  been  obtained..  Although 
some  of  the  earlier  decisions  in  this  state 
declare  that  a  defendant  who  has  appeared 
for  the  sole  purpose  of  questioning  the  serv- 
ice of  process  upon  him,  and  whose  motion  in 
this  behalf  has  been  denied,  does  not,  by 
subsequently  answering  to  the  merits,  lose 
bis  right  to  stand  upon  tiis  objection  to  the 
jurisdiction  (Deidesheimer  v.  Brown,  8  Cal. 
339;    Lyman  v.  Milton,  44  Cal.  630;   Kent  v. 


West,  50  Gal.  185),  the  contrary  rule  hna  been 
firmly  established  by  a  number  of  more  re- 
cent cases,  "if  a  defendant  wishes  to  in- 
sist upon  the  objection  that  he  is  not  in  court 
for  want  of  jurisdiction  over  his  person,  he 
must  specially  appear  for  that  purpose  only, 
and  must  keep  out  for  all  purposes  except  to 
make  that  objection."  Olcese  v.  Justice's 
Court,  156  Cal.  82,  87,  303  Pac.  317.  In  He 
Clarke,  125  Cal.  388,  58  Pac.  22,  the  court, 
speaking  through  Temple,  J.,  refers  to  Deides- 
heimer V.  Brown  and  Lyman  v.  Milton,  su- 
pra, and,  in  ^ect,  overrules  these  cases.  It 
is  argued  by  appellant  that  the  point  was 
not  necessarily  Involved  in  the  Clarke  Case. 
The  declaration  of  Mr.  Justice  Temple  has, 
however,  received  our  approval  in  several  cas- 
es (Security,  etc.,  Co.  v.  Boston,  etc.,  Co., 
126  Cal.  418,  58  Pac.  941,  69  Pac.  296;  In  re 
YoeU,  131  Cal.  581,  63  Pac.  913:  Olcese  v. 
Justice's  court,  156  Cal.  88,  103  Paa  317), 
and  is  in  harmony  with  other  rulings  of  this 
court,  both  l>efore  and  since  the  decision  of  In 
re  Clarke  (Desmond  v.  Superior  Court,  59  Cal. 
274;  Sears  v.  Starbird,  78  Cal.  225,  20  Pac. 
547 ;   Zobel  v.  Zobei,  151  Cal.  98,  90  Pa&  191). 

[2-4]  The  basis  of  the  right  of  rescission 
asserted  by  the  plaintiff  was  the  brea<^  of 
warranties  accompanying  the  sale.  On  Jan- 
uary 12,  1912,  the  plaintiff  gave  to  the  de- 
fendant a  written  order  reading  as  follows: 
"Los  Angeles,  Oal.,  1/12/12. 

"Hackney  Mfg.  Co.,  I«s  Angeles,  Calif.— 
Dear  Sirs:  Please  dehver  to  me  one  Hackney 
Auto  Plow  equipped  with  disc  plows  at  as  early 
date  as  possible,  it  being  understood^  that  I  am 
to  receive  same  out  of  the  first  shipment  yon 
receive  from  your  factcvy  after  this  date,  and 
for  which  I  agree  to  pay  the  sum  of  $1650.00, 
f.  o.  b.  St  Paul,  Minn.,  subject  to  a  cash  dis- 
count of  5  per  cent,  as  per  agreement  entered 
into  with  and  by  Mr.  L.  S.  Hackney. 

"Yours  truly,  B,   E.  Remsberg." 

At  the  same  time  he  paid  $500  on  account. 
Pursuant  to  tills  order,  the  defendant  ship- 
ped the  machine,  and  delivered  it  to  plain- 
tiff at  Palmdale,  in  Los  Angeles  county,  on 
February  18,  1912,  at  which  time  the  plain- 
tiff paid  the  balance  then  due  on  the  purchase 
price.  This  order,  though  signed  by  the 
plaintiff  alone,  was,  when  accepted  and  acted 
upon  by  the  defendant,  a  written  contract 
binding  upon  both  parties.  9  Cyc.  300 ;  Luck- 
hart  V.  Ogden,  30  Cal.  547;  Bloom  v.  Haz- 
zard,  104  Cal.  310,  37  Pac.  1037;  Gallagher 
V.  Equitable  Gas  Light  Co.,  141  Cal.  699,  75 
Pac.  329.  The  plaintiff's  complaint  declared 
uiKin  a  number  of  oral  representations  and 
warranties.  The  defendant  in  his  answer  set 
up  the  writing.  The  court  found  that  the 
written  contract  had  been  made  after  the  al- 
leged oral  representations.  At  the  trial  the 
defendant  objected  to  the  introduction  of  any 
evidence  to  show  the  making  of  any  oral  rep- 
resentations precedent  to  the  final  consum- 
mation of  the  written  agreement.  This  ob- 
jection, based  upon  the  ground  that  all  prior 
oral  negotiations  were  merged  in  the  written 
contract,  was  sustained.    The  ruling  was  cor- 
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rect,  the  contract  being  complete  upon  Ita 
face,  and  there  being  no  claim  that  the  prior 
representations  had  been  fraudulentiy  made 
to  Induce  the  execution  ot  the  written  agree- 
ment. Harrison  v.  McCormlck,  89  Cal.  32T, 
26  Pnc.  830,  23  Am.  St.  Rep.  469;  Gardiner  t. 
McI3onogh,  147  Cal.  313,  81  Pac.  964.  But, 
notwithstanding  its  exclusion  of  this  evi- 
dence, the  court  found  that  the  defendant 
had  made  a  nnmber  of  representations  and 
warranties  touching  the  fitness  of  the  Hack- 
ney  Auto  Plow  for  the  purposes  for  whlcli  it 
was  designed,  the  degree  of  skill  and  knowl- 
edge re»iulred  to  operate  it,  the  simplicity 
and  strength  of  its  devices,  its  power,  and  its 
ability  to  do  work.  These  findings  cannot 
afford  any  support  to  the  judgment.  They 
must  be  disregarded,  either  on  the  ground 
that  they  are  unsupported  by  evidence,  or 
that,  as  matter  of  law,  they  cannot  affect  the 
written  contract,  entered  into  after  the  mak- 
ing of  all  of  these  alleged  representations 
and  warranties.  It  is  unimportant,  if  it  were 
the  fact,  that  the  making  of  some  of  these 
ivtjresentatlons  was  admitted  In  the  original 
answer.  By  the  amended  answer,  the  de- 
fendant plainly  asserts  its  purpose  of  stand- 
ing upon  the  written  contract,  to  the  exclu- 
sion of  any  prior  representations. 

The  rights  of  the  parties  must,  therefore, 
be  measured  by  the  terms  of  tlieir  written 
agreement.  The  only  warraiutles  implied  in 
a  contract  of  sale  of  personal  property  are 
those  declared  in  article  3  of  chapter  2  of 
title  1  of  part  4  of  the  Civil  Code.  "Except 
as  prescribed  by  this  article,  a  mere  contract 
of  sale  or  agreement  to  sell  does  not  Imply 
a  warranty."  Civ.  Code,  §  1764;  Sutro  v. 
Rhodes,  92  CaL  117,  123,  28  Pac.  9S;  Brown- 
ing v.  McNear,  145  Cal.  272,  280,  78  Pac.  722. 
The  article  defines  a  number  of  warranties, 
but  the  only  ones  that  can  have  any  applica- 
tion to  the  present  case  are  those  declared  by 
sArtlons  1769,  1770,  and  1771.  These  sections 
read  as  follows: 

1769.  "One  who  sells  or  agrees  to  sell  an  arti- 
cle of  bis  own  manufacture  thereby  warrants  it 
to  be  free  from  any  latent  defect,  not  disclosed 
to  the  buyer,  arising  from  the  process  of  manu- 
facture, ami  also  that  neither  he  nor  bis  agent  in 
such  manufacture  has  knowingly  used  improper 
materials  therein." 

1770.  "One  who  manufactures  an  article  under 
an  order  for  a  particular  purpose,  warrants  by 
the  sale  that  it  is  reasonably  fit  for  that  put^ 
pose." 

1771.  "One  who  sells  or  agrees  to  sell  mer- 
chandise inaccessible  to  the  e-xamination  of 
the  buyer,  thereby  wa^rrants  that  it  is  sound  and 
merchantable." 

[5,  8]  At  the  trial,  the  plaintiff  seemed  to 
place  his  reliance,  in  part  at  least,  upon  sec- 
tion 1770.  Hla  rejection  of  the  machine  was 
based  upon  its  failure  to  do  the  work  for 
which  plaintiff  desired  to  use  It.  But  the 
contract  was  not  such  as  to  bring  the  case 
within  the  purview  of  section  1770.  The 
article  was  not  manufactured  for  the  plain- 
tiff under  an  order  for  a  particular  purpose. 
It  was  not  manufactured  under  order  at  all. 
The  defendant  was  in  the  business  of  man- 


ufacturing and  selling  an  article  known  as 
the  Hackney  Auto  Plow,  and  the  plaintiff 
bought  one  of  these  articles  by  description. 
The  warranties  defined  In  section  1769,  1.  e., 
that  the  Implement  was  free  from  any  latent 
and  undisclosed  defect  arising  from  the  pro- 
cess of  manufacture,  and  that  the  manufac- 
turer had  not  knowingly  used  Improper  ma- 
terials therein,  were  Implied  in  the  contract, 
but  there  Is  neither  allegation  nor  finding 
that  these  warranties  were  br<Aen,  and  the 
evidence  would  not  support  such  a  finding. 
The  finding  that  the  machine  was  "defective 
both  in  material  and  workmanship"  does  not 
meet  the  requirements  of  section  1769.  Fur- 
thermore, the  evidence  does  not  sustain  ttie 
finding. 

An  examination  of  the  decisions  in  other 
Jurisdictions  will  show  that  the  Code  sectiona 
are  in  substantial  accord  with  the  generally 
accepted  rules  of  the  common  law.  The  pre- 
vailing doctrine  applicable  to  cases  like  the 
present  is  laid  down  in  the  following  pessa^, 
found  in  1  Parsons  on  Contracts,  p.  *oS6. 
quoted  with  approval  by  this  court  in  Ban- 
croft V.  S.  F.  Tool  Co.,  120  Cal.  228,  232.  52 
Pac.  496,  498: 

"If  a  thing  be  ordered  of  the  manufacturer 
for  a  special  purpose,  and  it  be  supplied  and 
sold  for  that  puri'ose,  there  is  an  implied  war- 
ranty that  it  is  fit  for  that  purpose.  This  prin- 
ciple has  been  carried  very  far.  It  must,  how- 
ever, be  limited  to  cases  where  a  thing  is  ordered 
for  a  special  purpose,  and  not  applied  to  tho«e 
where  a  special  thing  is  ordered,  although  this 
be  intended  for  a  special  purpuse.  For,  if  the 
thing  is  itself  specifically  selected  and  ordered, 
there  the  purchaser  takes  upon  himself  the  risk 
of  its  effecting  its  purpose. 

This  doctrine  is  supported  by  a  wealth  of 
authority.  In  Fuchs  &  Lang  Mfg.  Co.  v. 
Kittredge  &  Co.,  242  111.  88,  89  N.  E.  723,  the 
court  said: 

"In  a  contract  for  the  sale  of  an  article  under 
its  patent  or  other  trade  name  there  is  an  un- 
dertaking that  the  article  deUvercd  shall  be  of 
the  kind  ordered  but  not  that  it  shall  be  fit  for 
any  particular  purpose.  If  the  buyer  gets  what 
he  bargained  for,  there  is  no  implied  warroatf, 
though  it  does  not  answer  bis  purpose." 

In  Cosgrove  t.  Bennett,  32  Minn.  871,  20 
N.  W.  369,  the  court  laid  down  the  rule  hi 
these  words: 

"Where  •  •  •  the  article  ordered  was  t« 
be  of  a  particular  design  or  pattern,  well  de- 
fined and  understood  between  the  parties,  and 
the  article  made  and  delivered  in  pursuance  of 
the  contract  conforms  to  the  pattern  or  model, 
there  is  no  warranty  implied  further  than  [thitl 
it  should  be  of  good  workmanship  and  material 

We  cite  a  few  of  the  many  decisions  wblcb 
declare  the  principle  in  similar  terms. 
Thompson  v.  Gunderson,  106  Wis.  449,  82  N. 
W.  299,  49  L.  R.  A.  8o9;  Manufacturing  Co. 
V.  Cuming,  35  App.  Div.  376,  54  N.  Y.  Supp. 
818;  Cachet  v.  Warren,  72  Ala.  288;  Mason 
V.  Chappell,  15  Grat  (Va.)  572;  Lombard, 
etc.,  Co.  V.  Grt  Northern  Paper  Co.,  101  Me. 
114,  63  Atl.  555,  6  L.  R.  A.  (N.  S.)  180;  Scott 
V.  Vulcan  Iron  Wks.  Co.,  31  Okl.  334,  122 
Pac.  186;  La  Crosse  Plow  Co.  ▼.  Brooks.  142 
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wis.  640,  12ft  N.  W.  3;  Ebream  v.  Brown,  76 
Kan.  206,  91  Pac.  179, 15  h.  K.  A.  (N.  S.)  877. 

Though  somewhat  sweeping  language  was 
osed  in  some  of  these  cases,  the  question  un- 
der consideration  was  whether  the  sale  Im- 
plied a  wnrmuty  that  the  article  was  sulta- 
Me  for  the  special  purposes  of  the  buyer. 
The  holding  that  there  was  no  such  warran- 
ty is  not  to  be  understood  to  exclude  a  war- 
ranty of  general  suitability  or  usefulness. 
This  modification  has  been  expressed  in  a 
number  of  well-considered  cases.  While  rec- 
ognizing that  the  sale,  by  the  manufacturer, 
of  an  article  of  a  specified  kind  by  mime  or 
description  does  not  carry  with  it  an  implied 
n-arranty  of  fitness  for  the  particular  pur- 
pose to  which  the  purchaser  designed  to  put 
it,  these  decisions  declare,  in  effect,  that 
there  is  an  implied  warranty  of  fitness  for 
the  general  purpose  for  which  articles  of  the 
kind  are  designed  to  be  used.  In  Seitz  y. 
Brewers*  Refrigerator  Co.,  141  U.  S.  510,  12 
Sup.  Ct.  46,  35  U  Bd.  837,  the  court  used  this 
language: 

"In  the  case  at  bar  the  machine  purchased 
wag  specifically  designated  in  the  contract,  and 
the  machine  so  designated  was  delivered,  put  up 
and  put  in  operation  in  the  brewery.  The  only 
implication  in  repiard  to  it  was  that  it  would 
perform  the  work  the  described  machine  was 
made  to  do.    *    •    • " 

Similarly,  In  Davis  Calyx  Drill  Co.  v.  Mal- 
lory,  137  Fed.  332,  69  C.  C.  A.  662,  69  L.  R.  A. 
073,  the  opinion  of  the  court  contains,  tliis 
language: 

"The  extent  of  the  implied  warranty  In  such 
a  case  is  that  the  machine,  tool,  or  article  shall 
correspond  with  the  description  or  exemplar,  and 
that  it  shall  be  suitable  to  perform  the  ordinary 
work  which  the  described  machine  is  made  to 
do." 

See,  also,  Hawley  Furnace  Co.  v.  Van 
Winkle  Gin  YTka.,  4  Ga.  App.  85,  60  S.  E. 
1008. 

[7]  Mr.  WiUiston,  In  his  work  on  Sales, 
suggests,  and,  we  think,  rightly,  that  the  im- 
plied'warranty  of  fitness  for  the  general  pur- 
poses for  which  the  article  is  made  and  sold 
Is  a  phase  of  the  warranty  of  merchantabili- 
ty. "The  principle  already  laid  down  that  a 
manufacturer  Impliedly  warrants  his  goods 
to  be  merchantable  Includes,  therefore,  the 
doctrine  sometimes  stated  in  this  way — that 
the  manufacturer  of  goods  impliedly  war- 
rants that  they  are  reasonably  fit  for  the 
general  purpose  for  which  they  are  manu- 
factured." Section  235.  As  we  have  already 
pointed  out,  section  1771  of  our  Civil  Code 
declares  that  a  warranty  of  soundness  and 
merchantability  attaches  to  a  sale  of  goods 
'Inaccessible  to  the  examination  of  the  buy- 
er." It  may  well  be  that  an  allegation  that 
the  article  here  in  question  was  not  mer- 
chantable would  have  been  supported  by  ev- 
idence that  the  machine  was  useless  for  the 
general  purposes — principally  plowing — for 
which  it  was  designed  and  sold.  But  it  is 
not  alleged  or  found  in  terms  that  the  Ilack- 
ney  Auto  Plow  purchased  by  plaintiff  was 


not  merchantable,  and  the  findings  made  do 
not  necessarily  import  want  of  merchanta- 
liility.  It  is  not  found  that  the  machine 
would  not  plow  under  ordinary  conditions  of 
soil,  or  that  It  was  not  capable  of  plowing 
at  all.  The  findings  are  that  it  did  not  do 
the  work  in  accordance  with  the  antecedent 
representations  set  up  In  the  complaint,  and 
that,  when  tested  upon  specific  pieces  of 
land,  it  failed  to  operate  successfully  or  to 
plow  said  land,  "except  a  few  irregular  fur- 
rows of  uneven  depth  or  to  do  any  plowing 
except  only  to  scratch  merely  the  surface  of 
the  soil."  This  is  not  a  finding  of  such  "gen- 
eral" unfitness  as  to  amount  to  a  want  of 
merchantability.  While  there  Is  a  finding 
tliat  the  auto  plow  was  not  "reasonably  fit 
for  the  purposes  for  wbicli  it  was  designed 
and  built,"  there  was  no  issue  to  which  this 
finding  is  responsive,  the  allegation  of  the 
complaint  being  that  the  machine  was  not 
reasonably  fit  "for  the  purposes  for  which  it 
was  ordered."  Furthermore,  we  fail  to  find 
in  the  evidence  any  support  for  the  finding 
which  was  made.  In  fact,  the  case  was  not 
tried  on  the  theory  that  there  bad  been  a 
breach  of  warranty  that  the  machine  was 
merchantable.  Plaintiff  relied  on  the  failure 
of  the  auto  iflow  to  comply  with  the  specific 
representations  made  by  the  seller,  and  upon 
its  want  of  fitness  for  the  particular  purpos- 
es to  which  the  plaintiff  Intended  to  put  the 
implement  This  is  shows  not  only  by  the 
complaint,  but  by  the  statements  of  the  plain- 
tiff himself  in  the  letter  relied  upon  as  a  no- 
tice of  rescission. 
The  Judgment  is  reversed. 

We  concur:    SHAW,  J.;  LAWLOK,  J. 


WALSH  V.  STANDART  et  aL    (8.  P.  7152.; 

(Supreme  Court  of  California.    April  20,  1917. 
Rehearing  Denied  May  17,  1917.) 

1.  FBAUD8,  SxATtme  OF  <S=>150(1)— Pleading 
— Demukhes. 

Allegation  that  defendants  executed  a  writ- 
ten contract  means  that  all  of  them  executed  it, 
and  the  defense  that  the  contract  was  \«'ithin  the 
statute  of  frauds  because  not  signed  by  all  can- 
not be  taken  advantage  of  under  general  demur- 
rer, though  the  copy  attached  as  an  exhibit  did 
not  show  the  signature  of  one  defendant 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §  360.] 

2.  Fbabds,    Statute  of   «=»152(1)— Availa- 

BIUTV  UKDEB  GBNKBAI.  DENIAL. 

Defense  that  contract  sued  on  is  within  stat- 
ute of  frnuda  because  not  signed  by  one  defend- 
ant is  available  under  answer  denying  generally 
execution. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §§  303.  364,  371,  372.] 

3.  Oauds,  Statute  of  ®=»115(2)— Meuoban- 
DUM  —  SUFFICIENOy  —  Lateb  Contbact  Re- 
I'GiiBiNa  to  PREVions  Contbact. 

Altlu>ugh  the  contract  sued  on  is  not  signed 
by  one  defendant,  a  later  contract,  reciting  that 
the  previous  contract  between  defendants  named 
should  be  void  only  in  case  this  contract  is  com- 
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pleted,  signed  by  defendants  named,  is  a  memo-i 
randum  of  the  previous  contract  sumcient  to  sat- 
isfy statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  f§  247-249.] 

4.  Contracts  ®=a332(l) — Puiadinq— Rescis- 
sion. 

An  allegation  that  plaintiff  notified  defend- 
ants that  by  reason  of  their  failure  and  refusal 
to  perform  contract,  plaintiff  has  elected  to  re- 
scind and  cancel  contract,  is  not  an  allegation 
that  contract  has  been  rescinded. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1616-1618,  1619^^,  1620.] 

5.  Contracts  €=»324(1)— Nature  of  Action 
—Loss  OF  Profits  —  Pleading  —  Suffi- 
ciency. 

In  an  action  for  breadi  of  contract  allega- 
tions of  performance  up  to  time  of  breach  by 
defendants,  of  willingness  to  continue  perform- 
ance, of  damages  by  reason  of  breach,  together 
with  allegation  that  plaintiff  notified  defendants 
that  by  reason  of  their  failure  and  refusal  to 
perform  he  has  elected  to  rescind,  states  a  cause 
of  action  for  loss  of  profits;  there  being  no 
averments  of  return  or  offer  to  return  necessary 
in  quantum  meruit. 

[Rd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ij  1549,  1550.] 

6.  Appeal  and  Error  «=>S82(12)  —  Invited 
Error— Granting  Erroneous  Instruction. 

Party  requestin|;  erroneous  instruction  can- 
not complain  that  it  was  givoi. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  36Q2.] 

7.  Appeal  and  Error  «=>1004<1)— Review— 
Excessive  Dauaoes. 

A  verdict  will  not  be  set  aside  on  ground  of 
excessive  damages,  where  amount  awarded  Is 
not  without  substantial  support  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3944.] 

Department  1.  Appeal  from  superior 
Court,  Mariposa  County;  J.  J.  Trabucco, 
Judge. 

Action  by  W.  H.  Walsb  against  John  W. 
Standart  and  others.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

Robt  L.  Hargrove,  of  Madera,  for  appel- 
lants. Everts  &  Ewing  and  M.  O.  Oallaber, 
all  of  Fresno,  for  respondoit 

SHAW,  J.  This  is  an  action  for  damages 
for  breach  of  contract.  A  d^nurrer  to  the 
complaint  was  overruled,  and  after  answer 
filed  the  case  was  tried  by  a  jury,  and  a  ver- 
dict of  $5,000  returned  In  favor  of  the  plain- 
tiff. This  amount  was  reduced  to  $4,000  by 
order  of  the  trial  court,  on  motion  for  new 
trial.  The  defendants  appeal  from  the  judg- 
ment and  from  an  order  denying  a  new 
trial. 

The  contract  sued  on  was  dated  April  4, 
1911,  the  material  portions  thereof  l>elng  as 
follows:  The  defendants  agreed  to  cut  and 
sell  to  plaintiff  certain  standing  timber  sit- 
uate upon  lands  owned  by  the  defendants, 
during  the  yeare  1911  to  1914,  inclusive,  the 
timber  to  be  cut  into  logs  by  defendants  and 
delivered  by  them  tq  plaintiff  upon  the  log- 
way  to  the  sawmill  to  be  erected  on  said 


premises  by  the  plaintiff,  the  total  amoant 
so  delivered  In  the  four  years  not  to  exceed 
6,000,000  feet.  At  the  beginning  of  each 
season  the  plaintiff  was  to  notify  ttie  defend- 
ants at  least  15  days  prior  to  the  time  he 
intended  to  start  operating  the  mill  for  that 
season.  The  ag;reement  further  provided 
that  plaintiff  "is  hereby  granted  a  mill  gite^ 
together  with  all  lands  necessary  to  be  used 
In  connection  with  the  proper  running  of 
said  mill"  on  the  above  land.  The  price  of 
the  lumber  was  fixed  and  other  terms  were 
stated  which  are  not  material  to  the  ques- 
tions presented.  Upon  certain  contingencies, 
the  defendants  were  to  purchase  the  mill 
placed  on  the  premises  by  the  plaintiff  aa 
above  specified.  The  preamble  to  the  con- 
tract states  that  it  Is  made  "between  George 
R.  Standart,  John  W.  Standart,  and  Lowell 
Standart,  •  •  *  parties  of  the  first  part 
and  W.  H.  Walsh,  •  •  •  party  of  the 
second  part."  Tlie  contract  is  signed  by  all 
parties  except  Lowell  Standart. 

The  complaint  alleges:  That  in  pursuance 
of  said  contract  the  mill  site  was  selected  on 
said  lands,  and  the  plaintiff  constructed  the 
mill  thereon,  and  was  ready  to  receive  said 
timber  from  the  defendants  and  saw  the 
same  Into  lumber  during  the  month  of  Oc- 
tober, 1911.  That  during  the  month  of  Oc- 
tober, 1911,  "the  defendants  delivered  to 
said  mill  certain  logs,  most  of  said  logs  be- 
ing Ibgs  cut  from  dead  timber  on  said  lands 
by  the  defendants,  and  said  dead  logs  not 
being  of  growing  timber  standing  on  said 
lands."  That  plaintiff  continued  to  saw 
said  logs  until  the  closing  season  of  the 
year  1911,  but  that  plaintiff  "In  said  month 
of  October,  1911,  did  notify  defendants  that 
said  logs  so  delivered  by  defendants  were 
not  in  accordance  with  the  terms  and  condi- 
tions of  said  contract  and  were  not  all  logs 
cut  from  growing"  timber  on  said  lands,  but 
were  mostly  dead  logs  of  an  Inferior  quality. 
That  on  or  about  the  15th  day  of  March, 
1912,  as  provided  by  said  contract,  the  plain- 
tiff notified  the  defendants  that  plaintiff  wag 
ready  to  proceed  with  the  sawing  for  the 
season  of  1912,  demanding  that  defendants 
deliver  to  said  mill,  in  accordance  with  the 
terms  of  said  contract,  the  logs  cut  from  the 
standing  and  growing  timber  on  said  describ- 
ed lands,  but  that  the  defendants  refused  to 
deliver  any  logs  whatsoever  in  accordance 
with  the  terms  of  the  contract,  but  filled  the 
logway  with  decaying  and  dead  timber  cut 
from  dead  trees.  That  plaintiff  thereupon 
refused  to  accept  8u<di  logs,  and  demanded 
that  defendants  deliver  logs  cut  from  stand- 
ing and  growing  timber,  all  of  which  defend- 
ants refused  to  do.  That  plaintiff  prior  to 
the  commencement  of  this  action  notified  the 
defendants  that  because  of  said  refusal  to 
perform  their  part  of  the  contract  plaintiff 
had  elected  to  rescind  and  cancel  said  con- 
tract.   It  Is  further  alleged  that  plaintiff  had 
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performed  said  contract  on  big  part  up  to 
tbe  time  of  the  breach  thereof  by  the  defend- 
ants,  and  was  ready  and  willing  and  able  to 
perform  all  of  said  contract  to  be  perform- 
ed by  him,  and  that  by  reason  of  the  breach 
of  contract  by  defendants  the  plaintiff  was 
damaged  in  the  sum  claimed. 

[1]  The  appellants  first  Insist  that  the 
court  erred  In  overruling  the  demurrer  to 
the  complaint,  the  contention  being  that  the 
contract  sued  on  Is  <Nie  relating  to  the  sale 
of  real  estate,  and,  further,  that  said  con- 
tract, by  its  terms,  was  nut  to  be  performed 
within  one  year,  and  that  Inasmuch  as  it 
was  not  signed  by  Lowell  Standart,  one  of 
the  defendants,  it  ia  within  the  statute  of 
frauds  and  void. 

The  allegation  that  the  defendants  ex- 
ecuted the  written  contract  means  that  all 
of  them.  Including  Lowell  Standart,  executed 
it  The  demurrer  admits  the  truth  of  the 
statement  The  fact  that  the  copy  attached 
as  an  exhibit  to  the  complaint  does  not  show 
bis  signature  thereto  is  not  an  allegation. 
At  most  it  merely  creates  an  uncertainty  on 
the  subject,  a  defect  that  cannot  be  reached 
by  a  general  demurrer.  There  is  no  demur- 
rer on  the  ground  of  uncertainty  or  ambigu- 
ity. The  general  demurrer  was  therefore 
properly  overmled. 

[2,  3J  The  defense  pf  the  statute  of  frauds 
Is  available,  however,  under  the  answer 
denying  generally  the  execution  of  the  con- 
tract. Feeney  t.  Howard,  79  Cal.  525,  21 
Pac.  884,  4  L.  R.  A.  826,  12  Am.  St  R^.  162. 
Tpon  the  trial  the  defendants  objected  to 
the  admission  of  the  contract  In  evidence, 
on  the  ground  that  it  was  not  executed  by 
Lowell  Standart  This  properly  presented 
the  questions  attempted  to  be  raised  by  the 
demurrer.  But  in  a  cross-complaint  filed  by 
the  defendants  a  contract  is  set  forth,  dated 
July  29,  1911,  and  signed  by  all  parties,  in- 
cluding Lowell  Standart,  wherein  reference 
is  made  to  the  contract  sued  on  in  the  fol- 
lowing manner: 

"When  this  contract  is  completed  and  pay- 
mentB  being  made  the  previous  contract  between 
Vf.  H.  Walsh  and  Georjre  R.  Standart,  John  W. 
Standart,  and  Lowell  Standart  will  become  void, 
but  not  if  this  contract  is  not  carried  out" 

The  answer  to  the  cros»H»mplaint  express- 
ly admits  the  execution  of  this  contract.  The 
eridence  also  shows  that  Lowell  Standart 
executed  the  said  contract  of  July  29th,  and 
that  it  was  not  carried  out.  The  passage 
quoted  constituted  a  sufficient  note  or  mem- 
orandum in  writing  of  the  previous  contract 
of  April  4th  to  satisfy  the  statute  of  frauds. 
This  answers  the  objection. 

[4,  (]  The  appellants  next  Insist  that  even 
if  the  validity  of  the  contract  be  conceded 
the  plaintiff  is  entitled  to  recover,  not  under 
the  contract,  but  only  npon  a  quantum  mer- 
uit citing  McConnell  v.  Corona  City  Water 
Co.,  149  Cal.  64,  85  Pac.  929,  8  L.  R.  A.  (N. 
S.)  1171,  wherein  the  court  said: 

"One  who  has  been  injured  by  a  breach  of 
eoDtract  has  an  election  to  pursue  any  <^  three 


remedies.  He  may  treat  the  contract  as  re- 
scinded, and  may  recover  upon  a  quantum  meruit 
80  far  as  he  has  performed;  or  be  may  keep 
the  contract  alive,  for  the  benefit  of  boUi  par- 
ties, being  at  all  times  ready  and  able  to  per- 
form; or  he  may  treat  the  repudiation  as  put- 
ting an  end  to  the  contract  for  all  purposes  of 
performance,  and  sue  for  the  profits  he  would 
have  realized  if  he  had  not  been  prevented  from 
performing.  In  this  last  case  the  contract  would 
be  continued  in  force  for  that  purpose" 

The  complaint  Is  not  wholly  consistent  on 
the  subject  of  rescission.  In  one  paragraph 
it  alleges  that: 

"Hie  plaintiff  notified  the  defendants  and  each 
of  them  that  by  reason  of  their  failure  and  re- 
fusal and  neglect  to  carry  out  the  said  contract 
and  to  perform  the  same  on  their  part  to  be 
performed  the  plaintiff  has  elected  to  rescind  and 
cancel  said  contract" 

This  Is  not  an  allegation  that  the  plaintiff 
had  rescinded  the  contract  or  that  the  con- 
tract had  been  rescinded.  It  merely  alleges 
that  the  plaintiff  gave  the  defendants  the  no- 
tice described.  The  complaint  proceeds  to 
allege  that  plaintiff  had  fully  performed  his 
part  of  the  contract  up  to  the  time  of  the 
breach  thereof  by  the  defendants,  and  has 
been  ready,  able,  and  willing  to  continue  its 
performance,  that  defendants  have  refused, 
and  still  refuse,  to  perform  the  contract,  or 
any  part  thereof,  and  that  by  reason  of  the 
said  breach  of  said  contract  by  the  defend- 
ants the  plaintiff  has  been  and  is  damaged 
in  the  sum  of  $25,000.  There  are  no  aver- 
ments of  the  return  or  offer  to  return  by  the 
plaintiff  of  the  things  he  had  received  under 
the  contract,  or  of  a  demand  for  the  restora- 
tion to  him  by  defendants  of  that  which  they 
had  received  under  it,  or  of  the  reasonable, 
or  any,  value  thereof,  all  of  which  should 
appear  in  a  complaint  on  the  quantum  mer- 
uit, unless  the  common  count  is  used,  which 
is  not  the  cnse  here.  Civ.  Code,  i  1691.  The 
previous  allegations  show  clearly  that  the 
plaintiff  Is  complaining  of  the  refusal  of  de- 
fendants to  go  on  and  of  the  consequent  dep- 
rivation of  the  profits  that  won  Id  have  ac- 
crued to  him  If  logs  BuflJcient  to  make  the 
6,000,000  feet  of  lumber  had  been  delivered 
by  the  defendants  to  him  within  the  four 
years,  as  they  had  agreed  to  do.  The  com- 
plaint is  to  be  construed  as  stating  a  cause 
of  action  under  the  third  alternative  men- 
tioned in  McConnell  v.  Corona,  etc.,  Co.,  su- 
pra. It  is  of  the  same  character  as  the  ac- 
tions considered  in  Hale  v.  Trout  36  Cal. 
229,  Fountain  v.  Semi  Tropic,  etc.,  Co.,  99 
Cal.  681,  34  Pac.  407,  and  Alderson  v.  Hous- 
ton, 154  Cal.  10,  96  Pac.  884. 

[6]  The  court  at  the  request  of  the  de- 
fendants, repeatedly  Instructed  the  jury  that 
If  it  should  find  that  the  contract  had  been 
rescinded  and  canceled  before  the  action  was 
begun,  the  plaintiff  could  not  recover  dam- 
ages for  a  breadti  thereof.  Whether  this  in- 
struction is  correct  or  not,  the  defendants 
cannot  complain  of  it  since  they  requested 
it  and  the  verdict  for  the  plaintiff  is  to  be 
taken  as  a  finding  by  the  Jury  that  the  con- 
tract was  not  rescinded  and  canceled  in  tho 
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manner  contemplated  by  tbe  Instructions. 
There  was  no  evidence  of  rescission  by  mu- 
tual consent.  It  is  not  claimed  that  there 
was  any  evidence  that  either  party  ever  re- 
stored, or  offered  to  restore,  to  the  other 
everything  or  anything  of  value  which  he 
had  received  from  the  other  under  the  con- 
tract, or  of  any  actual  rescission.  The  evi- 
dence showed  a  continual  demand  by  plain- 
tiff for  the  proper  performance  of  the  con- 
tract. There  is  no  merit  In  the  objection  re- 
lating to  the  que.stlon  of  rescission. 

[7]  The  only  remaining  question  requiring 
notice  Is  the  contention  that  the  ertdonce 
does  not  support  the  Judgment  for  the 
amount  of  damages  given.  In  view  of  tbe 
conflict  in  tbe  evidence  it  Is  sufficient  answer 
to  sudi  objection  to  point  out  that  there  was 
testimony  on  the  part  of  witnesses  for  both 
plaintiff  and  defendants  that  the  logs  deliv- 
ered by  defendants  were  not  in  accordance 
with  the  terms  of  tbe  contract,  but  were  cut 
from  dead  and  decaying  logs,  some  of  them 
being  "worse  than  rotten,"  to  quote  one  of 
defendants'  witnesses.  Considering  the 
amount  of  timber  to  be  cut  under  the  con- 
tract, the  testimony  as  to  the  market  value 
of  the  same,  and  the  probable  protlts  to  be 
made  by  tbe  plaintiff.  It  cannot  be  said  that 
the  amount  of  damages  awarded  is  without 
substantial  support  in  the  evidence. 

Tbe  jTidgment  is  affirmed. 

We  concur:   SLOSS,  X;   LAWLOR,  J. 


AENOU)  et  al.  v.  SAN  FRANCISCO-OAK- 
LAND TERMINAL  RTS.    (S.  F.  7251.) 

(Supreme  Court  of  California.    April  20,  1917. 
Rehearing  Denied  May  17,  1917.) 

1.  STEKET  RAXLBOADS  9=>^(J) — C0lit.I810N»— 
CoNTRlBtJTOBT    NEGLIGENCE— EVIDENCB. 

Where  deceased,  driving  an  antomobile,  saw 
the  street  car  while  he  was  40  feet  from  the 
track  and  could  have  turned  in  two  directions  or 
stopped  and  avoided  danger,  his  driving  the  ear 
directly  against  the  street  car  wag  such  contrib- 
utory negligence  as  to  bar  recovery. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  214.] 

2.  MUNICIPAI.  COBFOBATIORS  4s>706(7)— COL- 
LISIONS—AUTOMOBIUC—CONTBIBUTOBT  Nbs- 
LIGBNCE. 

If  a  person  does  not  have  ordinary  skill  in 
driving  an  automobile,  it  is  lack  of  ordinary 
care  to  attempt  to  do  so,  and  such  conduct  is 
contributory  negligence  barring  recovery  for  in- 
juries. 

[Kd.    Note. — For   other   casps.    see  Municipal 
Corporations,  Cent  Dig.  §  1518.] 

3.  Steeet  Railroads  «=!)n(7)— Collisions— 
Dbivino  Automobile— CoNTRiBUTonT  Neg- 
ligence. 

That  deceased,  driving  an  automobile,  was 
surprised  by  proximity  of  a  special  car  to  tbe 
rear  of  the  reeular  car  docs  not  excuse  his  con- 
tributory neKliRpnce  in  driving  his  automobile 
against  snid  car.  where  he  actually  saw  the  spe- 
cial ear   when  he  was  40   feet  away   from  the 


track  and  with  due  care  coaM  have  avoided  in- 
j<iry. 

[Kd.  Note.— For  other  casM,  see  Street  Rail- 
roads, Cent.  Dig.  i  214.] 

4.  Stbeet  Railboads  «s>114(19)— Coujsions 
-Last  Cleab  Chance  Doctbiri  —Evi- 
dence. 

Evidence  held  insufficient  to  show  liability  of 
street  railway  for  death  of  automolale  driver 
upon  the  last  clear  chance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  248.] 

5.  Negligence  ®=9S3  —  Collisions  —  "Last 
Cleab  Chance  Doctbine." 

The  'last  clear  chance  doctrine^'  applie* 
where  the  injured  party  by  his  own  nei;Ugpn><T 
has  placed  himself  in  a  position  of  danger  fmm 
which  he  cannot  extricate  liimself,  or  of  whiHi 
be  is  obviously  unconscious,  and  the  other  psr^ 
ty.  seeing  or  knowing  his  peril,  or  tbe  farts 
from  which  a  reasonable  man  would  believe  him 
to  be  in  peril,  and  bein^  able  b^  Uie  u.se  of  onii- 
nary  care  to  avoid  injuring  him,  fails  to  use 
such  care  and  thereby  causes  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  §  116. 

For  other  de6nition8.  see  Words  and  Phranps. 
First  and  Second  Series,  Last  Clear  Chance.] 
8.  Street     Raiijioads     «=>99(7)  —  Dse    of 

Strkets— Right  of  Wat. 
It  is  the  duty  of  an  automobile  driver  on 
approaching  a  street  railway  croamng  to  givf. 
way  to  a  street  car  about  to  pass  at  the  same 
time,  if  necessary  in  order  to  avoid  a  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  214.] 

7.  Street  Railroads  ®=^93(4)  —  Use  op 
Streets — Duty  of  Motorhan. 

A  street  railway  motorman  is  not  required  to 
presume  that  an  automobile  driver  will  fail  in 
bis  duty  to  give  way  to  the  car  approaching  the 
crossing  at  the  same  time  as  himself. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent..  Dig.  g  197.] 

8.  Street  Railroads  «=»103(3) — CotxisiOKs— 
Last  Cleab  Chance  Doctbine. 

The  doctrine  of  last  clear  chance  does  not 
apply  in  favor  of  heirs  of  a  deceased  antomobile 
driver  whose  car  was  struck  by  a  street  car, 
where  when  the  deceased's  peril  could  have  been 
discovered,  the  collision  and  consequent  inju- 
ry were  unavoidable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f  219.] 

Department  1.  Appeal  from  Superior 
Court,  Contra  Costa  County;  H.  D.  Gregory. 
Judge. 

Suit  by  GIsa  U.  Arnold,  for  herself  anid  as 
guardian  ad  litem  for  her  minor  children, 
against  the  San  Francisco-Oakland  Terminal 
Railways.  From  judgment  for  plaintiffs  and 
order  denying  motion  for  new  trial,  defend- 
ant appeals.    Reversed.  . 

Geo.  W.  Mordecal,  of  San  Francisco,  and 
W.  H.  Smith,  of  Oakland  (Chapman  4 
Trefethen,  of  Oakland,  of  counsel),  for  ap- 
pellant Jay  Monroe  Latimer  and  J.  E. 
Peniberton,  both  of  San  Francisco,  for  re- 
spondents. 

SHAW,  J.  On  the  23d  of  April.  1913. 
Joseph  C.  ArnoM  was  killed  by  a  collision  be- 
tween an  automobile,  which  at  the  thne  he 
was  driving,  and  a  car  run  by  the  defendant 
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on  Its  San  Pablo  avenue  line.  The  plaintiffs, 
f»oing  the  widow  and  children  of  Arnold,  be- 
SCLn  this  action  to  recover  the  damages  which 
tbej  have  suffered  from  his  death,  alleging 
tlixit  the  collision  was  caused  by  the  negli- 
Kt>nce  of  the  defendant.  The  cause  was  tried 
l*y  a  Jury,  a  verdict  was  returned  for  the 
I>la.intiffs  in  the  sura  of  $30,000,  and  judg- 
ment was  given  accoi^dingly.  The  defendant 
ui>peal8  fi-oiu  the  Judgment  and  from  an 
order  denying  its  motion  for  a  new  trial. 

For  the  purposes  of  our  consideration  of 
t.lie  case  it  will  Le  assumed  that  the  evidence 
was  sufBcient  to  sustain  a  finding  that  the 
negligence  of  the  defendant  was  an  operative 
cause  of  the  collision  and  injury  complained 
of.  The  defendant  claims  tliat  the  evidence 
showed,  as  matter  of  law,  that  the  negligence 
of  Arnold  contributed  to  the  injury  which 
caused  his  'death. 

Tlie  evidence  as  to  the  controlling  facts  on 
tills  question  is  not  substantially  conflicting. 
ITbe  defendant  was  maintaining  and  operat- 
ing  a  double  track  street  car  line  on   San 
Pablo  avenue  running  from  Oakland  to  Rich- 
mond.    Schmidt  lane,  a  street  60  feet  wide, 
runs  from  the  east  into  San  Pablo  avenue  at 
a  ijolnt  in  Contra  Costa  county  about  a  mile 
north  of  the  Alameda  county  line.     It  does 
not  extend  west  beyon'd  San  Pablo  avenue. 
The  western  track  is  used  for  south-bound 
cars  and  the  eastern  track  for  north-bound 
cars.    Its  grade  for  about  300  feet  south  of 
the  Junction  nscen'ds  toward  the  north  1  foot 
in   100.     At  the  southeastern  corner  of  the 
Junction  there  is  a  two-story  building,  known 
as  Tlmm's  saloon,  which  obscured  the  view 
from  the  lane  southward.    For  a  distance  of 
about  500  feet  east  from  the  junction  other 
objects   obscured   the   view  from   the  lane 
southward.     Schmidt  lane  descends  toward 
the  avenue  for  that  distance  at  a  grade  of 
about  1  foot  in  100.    The  part  of  San  Pablo 
avenue  south  of  Schmidt  lane  and  east  of  the 
street  car  tracks,  including  the  sidewalk,  was 
31.4   feet  wide.     North  of  Schmidt  lane  it 
was  50  feet  wide.    In  front  of  Tlmm's  saloon 
and  extending  around  the  corner  was  an 
awning  supported  by  five  posts,  one  on  the 
north  end  and  the  others  on  the  avenue  front. 
This  occupied  13  feet  of  the  avenue,  leaving 
18  feet  between  It  and  the  street  car  tracks. 
It  projected  8  feet  north  of  the  south  proper- 
ty line  of  the  lane.     The  ground  all  about 
was  practically  level,  and  automobiles  could 
travel  the  avenue  either  to  the  north  or 
south.     Arnold  was  36  years  old,  mentally 
and  physically  sound,  and  in  possession  of 
bis   usual   faculties  at   the   time.     lie  was 
familiar  with  the  conditions  at  the  junction. 
Driving  westerly  on  Schmidt  lane  at  about 
the  center  thereof  he  approached  the  junc- 
tion at  a  speed  of  about  10  miles  per  hour, 
intending  to  cross  the  tracks  and  turn  south 
on  the  avenue  on  the  west  side  of  the  tracks. 
As  he  reached  a  point  in  Schmidt  lane  from 
45  to  66  feet  east  of  the  eastern  car  track  he 


saw  a  north-bound  car  coming  on  the  track 
at  a  distance  from  65  to  85  feet  south  of  the 
intersection  of  the  projected  line  of  Schmidt 
lane  with  the  car  tracks.  Its  speed  was 
estimated  at  from  12  to  25  miles  per  hour. 
The  antomobile  was  a  short,  flve-passenger 
machine,  occupied  by  himself  and  three  other 
persons,  11  feet  in  length  over  all  and  weigh- 
ing about  1,600  pounds.  The  evidence 
was  that  with  the  use  of  ordinary  care  and 
skill  it  could  be  stopped  within  a  space  of 
15  or  20  feet  when  going  at  the  rate  he  was 
traveling,  and  that  a  person  of  ordinary  skill, 
even  whtu  going  much  faster  than  he  was 
going  at  the  time,  with  ordinary  care,  could 
have  turned  from  the  lane,  either  to  the 
north  or  to  the  south,  on  San  Pablo  avenue 
east  of  the  car  tracks  without  coming  in 
dangerous  proximity  to  a  car  passing  there- 
on. Upon  seeing  the  car  Arnold  first  swerved 
slightly  to  the  left  or  south  and  then  swerved 
slightly  to  the  north,  and  finally  attempted  to 
cross  the  tracks  in  front  of  the  coming  car. 
The  result  was  that  he  collided  with  the  car 
at  a  i)oint  about  opposite  the  center  of 
Schmidt  lane. 

[1 , 2]  TOie  bare  statement  of  the  facts 
proves  beyond  question  that  the  lack  of  or- 
dinary care  or  skill  on  the  part  of  Arnold 
wos  a  'directly  contributing  cause  of  his  In- 
Jury.  ITe  saw  the  car  coming  when  he  was 
not  nearer  than  40  feet  from  the  tracks.  He 
had  abundant  time  and  space  to  turn  to  the 
south,  or  to  the  north,  or  to  stop,  and  avoid 
danger.  If  he  bad  possessed  ordinary  skill 
and  had  used  ordinary  care.  No  other  con- 
clusion follows  than  that  by  the  lack  of  or- 
dinary skill  or  ordinary  care  he  failed  to 
take  either  course.  The  only  thing  that  will 
excuse  him  of  lack  of  ordinary  care  is  the 
admission  that  he  'did  not  possess  ordinary 
skill.  If  the  latter  be  true,  it  was  lack  of 
ordinary  care  for  him  to  trust  himself  to 
drive  an  automobile  In  a  place  of  that  kind. 
In  either  case  his  contributory  negligence  is 
established. 

[3]  The  argument  that  Arnold  was  excus- 
able because  he  was  surprised  by  the  close 
proximity  of  the  special  car  to  a  car  that 
had  Just  passed  the  junction,  and  that  he 
was  not  expecting  another  north-bound  car 
so  soon,  is  deprived  of  all  force  by  the  fact 
that  he  actually  saw  the  si>eclal  car  in  ample 
time  to  have  avoided  It.  To  say  that  the  un- 
expected appearance  of  a  car  on  the  track 
was  sufllcient  to  startle  him  so  as  to  deprive 
blm  of  the  use  of  his  reason  and  senses  is  to 
convict  him  of  being  incompetent  to  'drive  an 
automobile  at  all  on  the  public  streets. 
There  is  no  evidence  that  he  was  unskillful 
In  driving  an  automobile.  But,  as  we  have 
said.  If  he  was  unskillful,  it  was  negligence 
for  him  to  undertake  to  drive  it  at  such  a 
place.  The  evidence  proves  beyond  doubt 
that  he  saw  the  car  in  time  to  hare  avoided  it 
with  the  use  of  ordinary  care. 

[4,  5]  The  evidence  does  not  sustain  the 
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plalntUTs  contention  that  the  defendant  Is 
liable  under  the  doctrine  of  the  last  dear 
chance.  This  doctrine  applies  where  the  In- 
Jnrey  party  by  his  own  negligence  has  placed 
himself  in  a  position  of  danger  from  which 
he  cannot  extricate  himself,  or  of  which  he 
Is  obviously  unconscious,  and  the  defendant, 
seeing  or  knowing  his  peril  or  seeing  or 
knowing  facts  from  which  a  reasonable  man 
would  believe  him  to  be  in  peril,  and  being 
able  by  the  use  of  ordinary  care  to  avoid  in- 
juring the  plaintiCT  in  his  perilous  position, 
falls  to  use  such  care  and  thereby  causes  the 
injury.  Thompson  v.  Los  Angeles,  etc.,  Co., 
165  Cal.  755,  134  Pac.  709;  O'Brien  v.  Mc 
<311nChy,  68  Me.  552;  Holmes  v.  South  P., 
etc..  Co..  97  Cal.  169,  31  Pac.  834 ;  Sego  v.  S. 
P.  Co.,  137  Cal.  407,  70  Pac.  279;  St.  Louis, 
etc.,  Co.  v.  Schumacher,  152  V.  S.  77,  14  Sup. 
Ct.  479,  38  L.  Ed.  361;  Illinois  Central  Ry. 
Co.  V.  Ackerman,  144  Fed.  959,  76  C.  C.  A.  13 ; 
Denver  City  Tramway  Co.  v.  Cobb,  164  Fed. 
41,  90  C.  C.  A.  459;  Green  v.  Los  Angeles, 
eta,  Co.,  143  Cal.  41,  76  Pac  719, 101  Am.  St 
Rep.  68. 

"A  street  car  cannot  go  on  the  street  except 
upon  its  rails,  and  hence  it  has  the  better  right 
to  that  space,  to  which  others  must  jrield  when 
necessary."  Scott  v.  San  Bernardino,  etc.,  Co., 
152  Cal.  610,  as  Pac.  677;  Clark  v.  Bennett, 
128  Cal.  279,  55  Pac  908;  Bailey  v.  Market 
Street  Ry.  Co.,  110  Cal.  327,  42  Pac.  914. 

f  I,  7]  It  was  the  duty  of  Arnold,  upon  ap- 
proaching the  crossing,  to  give  way  to  a  car 
of  the  defendant  which  was  about  to  pass  at 
the  same  time,  if  necessary  to  avoid  a  col- 
lision, since  he  could  give  way  while  it  couM 
not.  The  defendant's  motonnan  was  not  re- 
-quired  to  presume  that  Arnold  would  not  p«^ 
form  this  duty.  He  bad  the  right  to  presume 
that  Arnold  would  stop  or  turn  aside,  until 
the  conduct  of  Arnold  was  such  as  should 
reasonably  have  led  him  to  apprehend  the 
contrary.  So  long  as  it  appeared  that 
Arnold,  with  reasonable  care,  couM  stop  his 
automobile,  or  turn  it  to  one  side  or  the 
other,  so  as  to  avoid  a  collision,  and  there 
were  no  obvious  indications  that  he  might 
not  do  so,  the  motorman  had  the  right  to  as- 
sume that  he  would  do  so  and  upon  that  as- 
sumption to  proceed  along  the  track.  Thomp- 
son V.  Los  Angeles,  supra.  He  could  have 
stopped  the  automobile,  or  turned  it  aside. 
In  safety  If  he  had  begun  to  do  so  when  he 
was  25  feet  away.  He  ^displayed  no  obvious 
Intention  to  cross  the  track  ahead  of  the  car 
until  the  moment  when,  after  swerving  to 
the  south,  apparently  in  an  attempt  to  pass 
south  to  the  eastward  of  the  tracks,  he  again 
swerved  to  the  north,  apparently  with  the 
purpose  of  turning  northerly  east  of  the 
track,  or  of  passing  in  front  of  the  street  car. 
The  latter  swerve  did  not  occur  until  Arnold 
had  proceeded  beyond  the  east  property 
line  of  San  Pablo  avenue  several  feet.  Tte 
evidence  Indicates  that  it  took  place  wh«i  he 
arrived  opposite  the  comer  of  the  awning, 


which  was  18  feet  west  of  the  property  line 
and  18.4  feet  east  of  the  car  track.  The  motor- 
man  testified  that  as  soon  as  be  saw  Arnold 
coming  out  of  Schmidt  lane  he  did  everythliu; 
that  coui'd  be  done  to  stop  the  car,  and  that 
he  stopt)ed  it  as  quickly  as  it  could  have  been 
stopped  after  that  moment.  This  indicate* 
that  he  started  to  stop  the  car  even  before 
he  had  reasonable  cause  to  believe  that 
Arnold  would  attempt  to  cross  the  tra<^  in 
front  of  the  car.  There  Is  no  substantial 
evidence  contradictory  of  this. 

[S]  The  doctrine  of  the  last  clear  chance 
could  not  become  applicable  until  Arnold's 
negligence  had  brought  him  so  close  to  the 
track  that  he  could  not  by  ordinary  care 
either  stop  or  turn  aside  so  as  to  avoid  a 
collision,  or  until  his  conduct  showed  that  he 
intended  to  hazard  a  crossing  ahead  of  the 
car,  and  when  these  conditions  became  ap- 
parent the  utmost  care  by  either  party  woold 
have  been  unavailing  to  prevent  the  accident 

There  are  no  other  errors  complained  of 
which  in  our  opinion  require  consideration. 

The  Judgment  and  oiUer  are  reveraed. 

We  concur:    SLOSS,  J.;   LAWLOR,  J. 


FISHER  T.  OLIVER.    (L.  A.  4008.) 
(Supreme  Court  of  California.    April  16,  1017.) 

1.  Appeal  and  Ebbob  «=3607(1)  —  Pbepaba- 

TION    of   THANSCBlPT^STATnTK. 

The  provisions  of  Code  Civ.  Proc.  H  933«, 
963b,  9ai3c,  relating  to  preparation  of  tran- 
script ou  appeal,  substituted  for  bill  of  excep- 
tions under  the  new  or  alternative  method,  are 
not  jurisdictional ;  hence  delays  in  preparation 
and  presentation  of  transcript  cans^  by  oeeli- 
gence  of  rei>orter  and  derk  did  not  invalidate  the 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2665.] 

2.  Appeal  and  Ebbob  ^=>8C4  —  Extent  or 
Review  —  Evidence  to   Suppobt  "Deci- 

BIONa" 
Code  Civ.  Proc.  f  939.  subd.  1,  prariding 
that  exceptions  to  "decisions"  defined  by  section 
1033  as  "assiRning  and  filing  of  the  findings  of 
fact  and  conclusions  of  law,"  because  not  sup- 
ported by  evidence  may  be  considered  on  ap- 
peal, when  taken  within  60  days  from  judg- 
ment entry,  applies  to  appeals  taken  under  sec- 
tion 940  ns  well  as  those  under  sections  941a, 
941b.  941c,  providing  the  new  or  altematiTe 
method. 

[Ed.  Note.— For  other  cases,  see  Apneal  and 
Error.  Cent  Dig.  |i  1765-1767,  3456-3461. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Decision.] 

3.  Deeds  i®=>61— Depospt  fob  Deuvebt  on 
Gbantob'b  Death— -Absoltttb  Delivebt. 

The  validity  of  a  deed  deposited  with  a  third 
person  to  take  effect  at  grantor's  death  requires 
absolute  delivery,  so  as  to  place  it  beyond  isran- 
tor's  power  to  recall  or  control  it  in  any  event. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  140,  141.] 

4.  Deeds  «=208(2)  —  Valtditt  —  Deiive«t— 
Retention  bt  G-bantob  Dubinq  Luvmo— 

Evidence. 
Evidence  showing  that  deceased  made  deed 
to  sister  and  told  her  the  property  was  hers  and 
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showed  the  property  to  Iter,  and  while  in  the 
^c>«pital  handed  deed  to  a  brother  with  instrne- 
tions  to  deliver  and  record  it  upon  his  death, 
but  later  took  the  deed  back  and  retained  poft- 
B^ssion  of  it  until  he  died,  JieU  inaufScient  to  e»- 
tsLblish  valid  delivery. 

[Ed.  Not&— For  other  cases,  see  Deeds,  Cent. 
E»iK.  i  626.] 
5.    Dbeds   «=s>5G(4)— Vauditt— NECK8SITT   or 

Delivery. 

Save  under  exceptional  circumstances,  trans- 
fer of  property  by  deed  neeeaaitatee  a  delivery 
of  the  deed  to  terminate  grantor's  title,  and 
-where  a  deed  remains  in  grantor's  possession  to 
l>e  delivered  and  to  take  effect  after  his  death, 
it  is  void  for  want  of  delivery  during  his  life- 
'tiiii& 

[ESd.  Note.— For  other  cases,  see  Deeds,  Cent. 
r>ig.  f  120.] 

9.  Deeds  ®=»200— Deolabatioito  of  Obaittob 

— DispASAoma  Title. 

While  after  parting  with  title  grantor  will 
not  be  permitted  to  disparage  the  title  which  he 
has  conveyed,  since  a  parting  with  title  accom- 
panies delivery  of  the  deed,  where  issue  is 
■wrhether  ^rantc^  actually  parted  with  title  and 
made  valid  delivery,  evidence  of  his  acts  and 
declarations  made  after  time  of  alleged  delivery 
are  admissible. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
ZMg.  I  601.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angelea  County ;  Leslie  B.  Hewitt, 
Jndse; 

Actitm  by  Harriet  A.  B^her  against  L.  D. 
Oliver,  administrator  of  William  J.  Flaher. 
Judgment  for  plaintiff,  and  defendant  ap- 
peaUL    Beversed. 

Hulme  &  Edcman  and  Elmer  B.  Sanford, 
all  of  Los  Angeles,  for  appellant.  Murphey 
&  Poplin,  of  T.OS  Angeles,  for  respondent. 

HENSHAW,  J.  Plaintiff,  sister  of  Wil- 
liam 3.  Fisher,  deceased,  brought  this  action 
against  the  administrator  of  his  estate  to 
quiet  her  title  to  certain  lands  in  the  county 
of  Los  Angeles.  PlaintliTs  title  admittedly 
rests  upon  an  asserted  conveyance  to  her  of 
the  lands  by  deed  of  ber  brother  and  his 
wife.  The  deed  .was  never  recorded,  and  it 
was  fonnd  amongst  the  personal  effects  of  the 
brother  after  his  death.  The  question  in  the 
case  is  whether  or  not  there  was  a  legal  de- 
livery of  the  deed  made  by  deceased  in  his 
lifetime.  The  court  found  that  such  delivery 
was  made.  From  the  judgment  which  fol- 
lowed defendant  has  appealed. 

[1]  Respondent  interposes  two  preliminary 
objections  to  the  hearing  of  this  appeal  upon 
Its  merits.  Under  the  first  she  insists  that 
In  this  appeal,  taken  under  the  new  or  al- 
tematire  method,  the  reporter's  transcript 
was  not  pr^ared  and  filed  in  time.  Delays 
had  occurred  after  the  preparation  of  the 
transcript  and  its  presentation  to  the  judge 
for  bis  approval  and  settlement  and  respond- 
ent bad  objected  to  the  settlement  by  the 
trial  judge  for  these  reasons,  and  herein  it 
is  said  that  the  phonographic  reporter  con- 
sumed 38  days  in  the  preparation  of  his 
transcript  instead  of  the  20  days  allowed  by 


law;  that  Instead  of  giving  notice  immedi- 
ately the  clerk  wasted  22  days  before  giving 
notice  to  the  attorneys.  Respondent  contends 
that  the  provisions  of  sections  953a,  953b, 
and  953c,  Code  of  Civil  Procedure,  are  juris- 
dictional as  to  the  preimratlon  of  the  tran- 
script, which  is  a  substitute  for  the  bill  of  ex- 
ceptions, In  thus  relying  on  Holing  v.  Alton, 
162  Cal.  297,  122  Fac.  461.  But  respondent's 
contention  in  this  regard  is  fully  answered 
by  Smith  v.  Jaccard,  20  Cal.  App.  280,  128 
Pac.  1023,  1026,  the  decision  in  which  case 
came  under  the  review  of  this  court  and 
was  here  affirmed. 

[t]  Respondent  next  contends  that,  as  this 
appeal  is  taken  only  from  the  judgment,  the 
sufficiency  of  the  evidence  to  sustain  the 
findings  cannot  be  considered,  without  regard 
to  the  question  as  to  whether  or  not  the  re- 
porter's transcript  of  the  evidence  was  prop- 
erly settled  and  oertlfled.  Herein  she  relies 
upon  such  cases  as  Ploo  t.  Cuyas,  47  Oal.  174, 
which  case  has  been  frequently  dted  with 
approvaL  The  decisions  in  all  these  cases, 
however,  were  directed  to  the  law  of  appeals 
under  the  old  method.  This  appeal,  as  has 
been  said,  is  under  the  new  or  alt»natlve 
method.  The  attack  here  made  is  that  the 
"decision,"  as  defined  In  section  103S,  Code  of 
ClvU  Procedure,  is  not  supported  by  the  evi- 
dence. Section  989,  subd.  1,  Code  of  Civil 
Procedure,  provide*  that  exertion  to  the  de- 
cision upon  the  ground  that  it  is  not  sup- 
ported by  the  evldrace  may  be  considered 
upon  an  appeal  frojn  the  judgment  when 
taken  within  60  days  from  the  entry  of  the 
judgment.  In  Cortelyou  v.  Imperial  Land 
Co.,  166  Cal.  17,  134  Pac.  982,  It  Is  said: 

"The  appeal  having  been  taken  from  the  judg- 
ment within  sixty  days  after  its  rendition  and 
entry,  the  snfficiency  of  the  evidence  to  support 
tbe  findings  may  be  reviewed  on  that  appeal,  as 
effectually  as  upon  the  appeal  from  the  order  re- 
fusing a  new  trial.  And  this  is  so  where  the 
appeal  is  taken  under  section  940  of  the  Code  of 
Civil  Procedure,  as  well  as  where  it  is  taken 
under  the  new  method  prescribed  by  sections 
941a,  941b,  and  941c  of  the  Code  of  CivU  Pro- 
cedure." 

It  follows  that  neither  of  the  preliminary 
objections  by  respondent  to  the  hearing  of 
this  appeal  upon  its  merits  is  well  founded, 

[3,  4]  The  evidence  offered  by  respondent 
to  establish  delivery  to  her  of  the  deed  con- 
veying title  to  the  property  in  question  may 
be  briefly  summarized.  The  written  Instru- 
ment, signed  and  admowledged  by  the  de- 
ceased and  by  his  wife,  was,  as  has  been 
said,  found  amongst  his  personal  effects  aft- 
er his  death.  In  October,  1903 — so  testifies 
the  brother  of  the  deceased — the  deceased 
went  to  a  hospital  in  Los  Angeles  to  under- 
go an  operatlcm  of  so  serious  a  nature  that 
the  patient  thought  he  might  not  survive  it. 
While  at  the  hospital  awaiting  the  operation 
he  handed  a  package  of  papers  to  the  wit- 
ness and  said: 

"  'Here  are  my  papers.  I  want  you  to  put 
them  in  your  safe.     In  this  package  Is  a  deed 
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to  Harriet  [respondent]  for  the  Seventh  street 
property.  Now,  if  I  pass  over  the  river  [to  use 
bis  own  phraseology],  you  go  and  record  that 
deed  as  eoon  as  you  can.'    I  took  the  papers  and 

Eut  them  in  my  safe.  My  brother  was  in  the 
oapital  about  two  weeks,  and  after  he  had  been 
out  three  or  four  months  he  asked  for  his  pa- 
pers, and  I  handed  the  package  to  him  just  as  I 
bad  received  it.  I  did  not  open  the  package  and 
did  not  see  the  deed  to  Hattie,  and  do  not  know 
that  it  was  in  the  package  except  that  brother 
said  it  was.  He  had  often  stated  to  me  that  he 
wanted  to  do  something  for  Hattie,  because  she 
had  taken  care  of  our  invalid  mother;  but  he  had 
never  stated  to  me  that  he  intended  to  give  her 
any  particular  property.  He  also  stated  that 
he  wanted  to  provide  for  his  own  folks  too,  re- 
ferring to  his  wife.  Subsequent  to  the  making 
of  the  deed,  he  referred  to  it  just  in  an  ordinary 
way.  I  can't  give  his  language,  but  he  referred 
to  his  having  already  deeded  that  property  to 
her." 

FlalntUTs  own  testimony  was  that  she  re- 
sided In  Neiw  York  City  and  frequently  re- 
ceived letters  from  her  deceased  brother,  and 
tbree  or  four  weeks  after  he  had  left. the 
hospital  she  received  one  such  letter  "stating 
that  be  had  deeded  the  valuable  property  to 
me."  She  did  not  have  this  letter,  as  she 
destroyed  all  which  she  recc'-pd.  About  a 
year  aiter  he  had  left  the  hospital  she  visit- 
ed him  at  his  home  near  Los  Angeles,  in  re- 
sponse to  hia  Invitation.  While  on  ttiat 
visit  her  brother  said  to  her  on  a  trip  which 
they  were  making  to  Los  Angeles: 

"  'I  am  going  to  take  you  to  the  property 
which  I  deeded  to  you.'  He  did  so,  and  stopped 
in  front  of  the  property  and  said:  'Hattie,  I 
have  deeded  it  to  you;  I  have  deeded  it  outright 
to  avoid  lawyers'  fees.  It  is  valuable  property 
and  I  have  placed  a  small  mortgage  on  it.  I 
will  take  care  of  it'  *  *  *  Of  course,  it  was 
understood  that  I  was  not  to  have  the  property 
until  bis  death.  He  often  spoke,  of  his  property 
in  his  letters,  and  about  a  year  before  big  death 
he  wrote  me  that  he  had  just  been  to  look  over 
the  property  and  said,  'I  have  had  two  conserva- 
tive judges  appraise  the  Seventh  street  property 
which  I  deeded  to  you.  They  have  appraised  it 
at  $100,000.' " 

The  foregoing  facts  present  an  epitome  of 
all  the  evidence  for  respondent,  and  upon 
that  evidence  the  court  found  that  in  taking 
plaintiff  to  view  the  property  and  in  declar- 
ing to  the  plaintiff,  as  above  quoted,  that 
"this  is  the  property  I  deeded ;  I  have  deeded 
it  outright,"  etc,  the  deceased  "then  intended 
that  said  delivery  of  said  deed  should  be  and 
It  was  complete  and  absolute."  The  court 
further  found  that  the  withdrawal  of  the 
deed  by  the  deceased  from  the  custody  of 
his  brother  and  the  taking  of  it  Into  his  own 
possession  was  "without  the  knowledge  or 
consent  of  plaintiff,"  and  "that  such  posses- 
sion of  said  deed  ever  after  the  same  was  so 
returned  to  the  deceased  was  held  by  him 
for  the  said  Harriet  A.  Fisher,  grantee  there- 
in, and  so  treated  by  him,  and  said  deed 
was  by  him  so  recognized  and  treated  as 
having  been  absolutely  delivered  to  plaintiff 
and  the  title  in  and  to  said  property  vested 
in  her."  As  against  these  findings  of  de- 
livery appellant  places  reliance  upon  the 
two  appeals  in  Moore  r.  Trott,  whldi  are 
reported,  the  first  in  156  Oal.  353,  104  Pac. 


678,  134  Am.  St  Bep.  181,  the  aecoai  in  182 
Cal.  268,  122  Pac  462.  At  the  same  time  re- 
spondent urges  that  the  law  and  reasonin; 
of  these  cases  fully  support  the  flndhigH 
which  the  trial  court  made  These  cases  then 
call  for  consideration.  Upon  the  first  appeal 
this  court  was  called  upon  to  review  a  flndln;; 
of  delivery  of  a  deed  growing  ont  of  the  fol- 
lowing facts:  Pat  Moore,  the  grantor,  was 
about  to  go  to  a  hospital  in  Los  Angeles  to 
undergo  a  serious  operation.  He  turned  over 
certain  deeds  to  one  IMetzen,  his  friend,  with 
an  accompanying  letter,  from  which  the  fol- 
lowing are  extracts : 

"I  am  sending  you  some  deeds  to  lands  that 
I  have  made  to  be  delivered  to  the  parties  in 
case  of  my  not  returning  from  the  California 
Hospital,  Los  Angeles,  where  I  am  going  for  tu 
have  an  operation  performed.  •  •  •  Th» 
deeds  that  I  am  sending  you  you  will  please  lock 
them  in  your  safe,  and  in  case  I  should  die  to 
immediately  hand  them  to  the  parties  named, 
telling  them  to  put  them  of  record  as  soon  as 
possible.  •  •  *  You  will  please  keep  to  your- 
self the  names  of  the  parties  named  in  those 
deeds  until  you  deliver  them  after  I  pass  in  my 
checks  and  take  flight  for  the  other  world  from 
whence  none  return." 

Moore  recovered  from  his  operation,  re- 
turned home,  pursued  his  usual  vocation  for 
some  time  thereafter,  and  died  without  ever 
having  retaken  possession  of  the  deeds  whidi 
he  had  thus  placed  in  escrow.  Upon  those 
facts  the  trial  court  found  a  perfected  delir- 
ery  to  the  grantees  named  in  those  deeds. 
This  court  In  bank,  after  reviewing  the  evi- 
dence,  reversed  the  finding  as  being  uusu|^ 
ported  by  sufficient  evidence,  declaring  that 
the  evidence  failed  to  establish  the  essential 
condition  to  the  validity  of  such  transfer!!, 
namely,  that  the  delivery  is  absolute,  "so  that 
the  deed  is  placed  beyoiid  the  power  of  the 
grantor  to  recall  or  control  It  in  any  event" 
Manifestly  the  evidence  to  support  the  as- 
serted delivery  In  this  case,  in  so  tiir  as  it 
may  rest  upon  the  Instructions  to  the  es- 
crowee,  the  deceased's  brother,  at  the  time 
when  the  deceased  delivered  to  that  brother 
the  package  said  to  contain  this  deed,  is  far 
less  strong  than  that  which  .was  before  tbU 
court  in  the  Moore  Case,  and  which  was  by 
this  court  found  to  be  Insufficient.  And  this 
for  the  very  obvious  reason  that  In  the  pres- 
ent case  the  grantor  actually  tooK  back  and 
Into  his  possession  the  deed  which  he  had 
deposited  with  his  brother,  while  in  the 
Moore  Case  the  grantor  allowed  the  instru- 
ments to  remain  in  escrow  and  they  were 
in  the  possession  of  the  escrowee  at  the  time 
of  the  grantor's  deatlL  But  it  will  be  noted 
that  the  findings  of  the  court,  as  above  quot- 
ed, base  the  delivery  upon  the  conduct  and 
speech  of  the  grantor  after  his  withdrawal 
of  the  deed  from  his  'brother  and  while  he 
continued  In  possession  of  it;  respondent's 
contention  being  that  herein  this  case  pre- 
sents the  precise  situation  tmdered  to  the 
consideration  of  this  court  upon  the  second 
appeal  of  Moore  v.  Trott.  Upon  the  second 
appeal,  bearing  In  mind  that  the  deeds  of 
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Moore  reioatned  In  tbe  hands  of  the  escrowee 
up  to  the  time  of  the  grantor's  death,  mudi 
evidence  was  offered  allowing  that  after  bis 
retnm  from  the  hospital  he  repeatedly  af- 
firmed that  he  had  disposed  of  his  property 
by  deed,  tliat  he  had  left  tbe  deeds  with 
Mr.  Tletzen  to  be  dellrered  when  he  should 
pass  away,  and  that  the  deeds  would  be  de- 
livered when  be  would  not  be  present  To 
certain  of  the  grantees  named  in  the  deeds 
he  said  in  terms  that  he  had  left  their  deeds 
with  Mr.  Tletzen,  and  that  "Mr.  Tletzen  would 
give  ber  tbe  deeds -after  be  [Moore]  passed 
in  bis  checks."  This  court  was  called  upon  to 
review  the  sufflclency  of  a  finding  of  delivery 
under  this  added  evidence,  and  held  that  this 
added  evidence,  coupled  with  the  fact  that 
tbe  grantor  had  never  recalled  the  deeds  from 
tbe  possession  of  the  escrowee  and  bad  In 
all  respects  treated  the  deeds  in  the  posses- 
sion of  the  escrowee  as  conveying  an  immedi- 
ate and  irrevocable  title,  was  sufficient  to 
support  tbe  finding,  saying  that  it  is  "fairly 
inferable  that  after  bis,  [Moore's]  return 
from  the  Los  Angeles  hospital,  finding  Urn- 
self  in  failing  health,  he  intended  that  the 
deeds  wliicb  be  bad  left  with  Tletzen  should 
absolutely  be  delivered  without  power  of 
revocation  upon  bis  part,  and  that  he  ex- 
pressed this  Intent  to  the  grantee  under  such 
drcumstances  as  to  perfect  tbe  delivery." 
But  there  still  remains  the  all-important  dis- 
tinction between  the  second  Moore  appeal  and 
tbe  case  here  presented.  In  the  latter  tbe 
grantor  did  take  possession  of  the  deed  and 
retained  it  and  the  management  and  control 
of  the  property  until  his  death,  and,  as  will 
be  seen  hereafter,  he  exercised  such  dominion 
over  the  property  as  to  preclude  the  con- 
ception that  he  believed  tbat  he  had  parted 
with  the  ownership  of  it  His  declarations 
tbat  he  had  deeded  the  property,  while  be 
yet  retained  possession  of  the  deed,  bad  no 
efficacy  to  establish  the  delivery  of  a  deed  of 
sift  such  as  tills.  The  gift  was  as  incom- 
plete as  would  be  tbe  declaration  by  a  donor 
that  be  bad  given  away  a  specific  article  of 
personal  pr<^>erty  while  he  continuously 
thereafter  retained  the  possession,  dominion, 
and  control  of  that  personal  property,  using  it 
with  every  indicia  of  ownership. 

[6]  For,  saving  under  exceptional  circum- 
stances which  do  not  here  arise,  ownership 
of  real  estate  so  far  as  that  ownership  is 
to  be  parted  with  by  deed  necessitates  a  de- 
livery of  tbat  deed  to  terminate  the  gran- 
tor's title.  And  it  is  unQuestionably  the  gen- 
eral rule  that,  where  a  deed  remains  in  the 
possession  of  a  grantor,  to  be  delivered  and 
to  take  effect  after  bis  death,  the  deed  is  void 
for  ynnt  of  delivery  during  his  lifetime. 
Moore  V.  Trott  supra;  I^pnls  v.  Velatl,  06 
Cal.  223,  31  Pac.  1;  Devlin,  Deeds,  par.  279; 
Stevens  v.  Hatch,  6  Minn.  64  (Gil.  19) ;  Stil- 
well  V.  Hubbard,  20  Wend.  (N.  T.)  44 :  Walter 
T.  Way,  170  III.  104,  48  N.  B.  421. 

We  have  ttans  far  considered  tbe  case  pre- 
sented by  tbe  evidence  of  respondent  alone, 


and  the  condnston  ia  unavoidable  tbat  that 
evidence,  without  regard  to  any  conflict  rais- 
ed by  tbe  evidence  of  defendant,  is  insufil- 
cient  to  establish  a  delivery  and  so  a  convey- 
ance of  title  to  respondent  But  it  is  perti- 
ueot  to  point  out  that  tbe  evidence  on  be- 
half of  defendant  both  that  admitted  and 
tbat  erroneously  refused  admission  by  tbe 
trial  court,  wholly  supports  the  view  express- 
ed that  the  deceased  did  not  at  all  under- 
stand that  he  had  parted  with  title  during 
his  lifetime.  Thus  it  was  shown  tbat  the 
deceased  owned  and  continued  in  the  use  and 
occupancy  of  this  property  for  eight  years 
after  his  return  from  the  hospital  and  after 
his  conversation  with  his  sister.  Five  years 
after  this  conversation  with  his  sister  be 
made  application  to  the  Germania  American 
Trust  Bank  of  Los  Angeles  for  a  loan  of 
$20,000,  upon  the  property.  The  application 
was  signed  by  the  deceased,  who  therein  stat- 
ed tliat  be  was  the  owner  of  the  property. 
Tbe  loan  was  granted,  and  be  executed  a 
mortgage  to  the  bank  for  tbe  amount  of 
tbe  loan,  and  in  this  mortgage  covenanted 
that  "there  were  no  outstanding  secret  equi- 
ties in  tbe  property  and  that  the  said  Wil- 
liam J.  Fisher  was  the  owner  and  the 
sole  owner  of  the  said  property."  8tlU 
further,  the  grantor  sold  a  part  of  the  land 
described  in  the  original  deed,  and  by  oth- 
er writings  and  declarations  asserted  tbe 
full  ownership  over  the  property  which  ac- 
tually he  exercised.  Much,  if  not  all,  of 
this  <>vidence  was  refused  admission  by  tbe 
court,  which  based  its  rulings  upon  Bury  v. 
Toung,  9S  Cal.  446,  33  Pac.  338,  35  Am.  St 
Rep.  186. 

[S]  It  has  been  pointed  out  by  this  court 
that  Bury  v.  Toung  has  been  misunder- 
stood, and  the  principle  governing  the  admis- 
sion and  rejection  of  such  evidence  has  been 
elaborately  set  forth  In  Williams  v.  Kldd, 
170  Cal.  631,  151  Pac.  1,  Ann.  Cas.  1916E, 
TOR,  and  Donahue  v.  Sweeney,  171  Cal.  388, 
153  Paa  708.  It  is  unnecessary  to  do  more 
than  to  say  tbat  the  purport  of  these  deci- 
sions is  that,  while  it  is  true,  as  it  always 
has  been  true,  that  a  grantor,  after  parting 
with  title,  will  not  be  permitted  to  disparage 
tbe  title  whicb  he  has  conveyed,  and  while  it 
is  true  tbat  a  parting  with  title  accompanies 
the  delivery  of  his  deed,  yet,  when  tbe  very 
question  in  issue  is  whether  the  grantor  has 
parted  with  title  and  whether  in  fact  he  has 
delivered  his  deed  to  this  end,  evidence  of 
his  acts,  including  herein  bis  declarations 
after  tbe  time  when  it  is  contended  he  had  so 
parted  with  title.  Is  admissible  and  of  great 
weight  in  the  determination  of  this  question. 
The  view  thus  adopted  and  expressed  by  this 
court  is  not  in  contrariety  with  any  well- 
adjudlcated  decision,  but  la  distinctly  affirm- 
ed as  in  such  cases  as  O'Brien  v.  O'Brien,  19 
N.  D.  713, 126  N.  W.  307. 

We  have  held  that  respondent's  evidence  of 
delivery,  standing  al<me  and  by  Itaeifr^Jit^ 
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soffident  to  sustain  tbe  court's  ffadlng  to 
that  effect.  Upon  tbe  assumption  that  this 
evidence  Is  all  that  respondent  can  produce, 
It  follows  that  upon  the  reversal  which  must 
here  be  ordered  the  court  will  make  Its  find- 
ing of  nondelivery  and  enter  Its  decree  ac- 
cordingly. In  the  possible  event  of  a  new 
trial,  the  court  will  admit  the  evidence  of 
the  acts  and  declarations  of  the  grantor 
which  upon  the  first  trial  It  exduded. 
The  judgment  appealed  from  Is  reversed. 

We  concur:  ANGELLOTTI,  C.  J. ;  MBL- 
VIN,  J. 


SOUTHERN  PAO.  R.  CO.  v.  BLAISDBLL 
et  aL     (Civ.  2220.) 

(tHstrict  Court  of  Appeal,  Second  District,  Cali- 
fornia.   March  15,  1917.    Rehearing  Denied 
by   Supreme  Court  May  10,  1917.) 

1.  Deeds  4=>166  —  Cortkaot  RRRTBinnna 
Sale  of  Intoxicants  —  Enforcemsnt  or 
FoBFEiTuBx — ^Repudiation  by  Yendok. 

Where  purchaser  was  about  to  breach  con- 
tract restricting  sale  of  Intoxicants  on  land  and 
paid  balance  on  pundiase  price  before  same  was 
due,  vendor's  return  of  the  money  was  not  such 
repudiation  as  would  prohibit  enforcement  of  the 
forfeiture,  since  the  vendor  was  not  then 
obliged  to  receive  payment,  and  was  Justified  in 
declining  to  proceed  until  it  could  be  assured 
that  purchaser  would  not  carry  out  bis  threat- 
ened violation. 

[Bd.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.   H  522r-62!i.] 

2.  Injunotion  «=3fl2(l)— Breach  or  Restbio- 
TioN  IN  Land  Contract. 

^Vbere  purchaser  had  forfeited  land  by 
breach  of  a  restriction  against  sale  of  intoxi- 
cants, an  injunction  against  further  breach  was 
proper,  since  purchaser  had  no  further  rit^t  to 
occupy  the  land  after  forfeiture  and  cannot  suf- 
fer any  prejudice  from  injunction. 

[B^.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  ff  124,  12S,  129.] 

3.  Vendor  and  Pitbcbaser  «=>92— Contract 
Restbioting  Sale  or  Intoxicants  —  En- 

FOBCEUENT   OF  FOBFEITDKE. 

Upon  breach  of  contract  provision  forfeiting 
land  if  used  for  sale  of  intoxicants,  a  vendor 
may  refuse  to  execute  deed  and  may  quiet  title 
against  purchasers'  claims.  In  view  of  Civ.  Code, 
{  1109,  providing  that,  where  a  grant  made  upon 
condition  subsequent  is  defeated  by  a  nonper- 
formance, the  purchaser  must  reconvey  property 
to  grantor. 

4.  Deeds  «=>1!S0— Rbstrictimq  Saijc  of  In- 
toxicants—Creation  OP  Monopoly. 

Provision  in  deed  forfeiting  land  if  premises 
are  used  for  sale  of  intoxicants,  where  made  to 
secure  to  vendor  a  monopoly  of  such  business,  is 
void  as  against  public  policy,  although  otherwise 
such  condition  is  valid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Si  450,  480.] 

5.  Deeds  «=>150  —  Contract  Restricting 
Sale  of  Intoxicants— Creation  of  Monop- 
oly—Evidence. 

The  fact  that  a  vendor  prohibited  sale  of 
intoxicants  on  all  parcels  of  land  conveyed  under 
penalty  of  forfeiture  does  not  imply  that  he  was 
contemplating  a  mcmopoly  of  the  business  in  ai>- 
sence  of  evidence  to  that  effect,  although  not  in- 
consistent with  such  claim. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  450,  480.] 


Appeal  from  Superior  Court,  Kern  Coun- 
ty;  J.  W.  Mahon,  Judge. 

Action  by  the  Sontbem  Pacific  Railroad 
Company  against  H.  W.  Blaisd^  and  oth- 
ers. Judgment  for  plaintlflf,  and  defendants 
appeal.    Affirmed. 

Rowen  Irwin,  of  Bakersfield,  for  appel- 
lants. Frank  McGowan,  Frank  Thnnen.  and 
Wm.  M.  Singer,  all  of  San  Francisco,  for  re- 
spondent. 

CONRBT,  P.  J.  Under  date  of  January 
28,  1910,  a  contract  was  entered  into  be- 
tween the  plaintiff  as  vendor  and  the  defend- 
ant H.  W.  BlaisdeU  as  vendee,  whereby  the 
plalntlft  sold  to  BlaisdeU  Iota  15  and  16  of 
block  2  of  the  town  of  Moron  in  Kern  coun- 
ty, which  town  afterwards  was  Incorporated 
as  the  dty  of  Taft  It  was  agreed  that  the 
conveyance  when  made  should  Include  a 
condition  that  the  premises  should  never  be 
used  as  a  place  of  business  for  the  sale  of  in- 
toxicating liquors  and  that  the  title  conven- 
ed should  revert  to  the  vendor  upon  breach 
of  that  condition.  The  complaint  asked  for 
an  injunction  restraining  the  defendants  from 
selling  or  keeping  for  sale  intoxicating  liq- 
uors upon  the  said  lots,  sought  to  quiet  title 
to  the  same  premises,  and  that  plalntltr  re- 
cover possession  thereof.  The  appeal  Is  from 
that  portion  of  the  judgment  which  granted 
the  desired  relief.  No  recovery  was  had  as 
to  lot  15.  One-third  of  the  contract  price 
was  paid  at  the  execution  of  the  agreement. 
The  second  payment  was  to  become  due  Jan- 
uary 28,  1911,  and  the  final  payment  oa 
January  28,  1912.  The  purchaser  was  per- 
mitted to  take  possession  when  the  contract 
was  made.  On  January  16,  1911,  BlaisdeU 
entered  into  a  contract  of  lease  with  defend- 
ants Dover  &  Wilson  for  five  years.  The 
lease  did  not  state  the  purpose  for  which  the 
lessees  were  to  use  the  premises.  On  the 
same  day  the  same  parties  Mitered  into  a 
collateral  contract  that  Dover  8c  Wilson 
would  discontinue  the  sale  of  Intoxicating 
liquor  on  those  premises  within  five  days 
after  demand  made  upon  them  in  writing  so 
to  do.  By  that  agreement  BlaisdeU  stlpa- 
lated  that  he  would  not  molest  or  cause  aoy 
trouble  to  Dover  ft  Wilson  with  reference 
to  the  sales  of  liquors  on  said  property,  "un- 
less compelled  by  the  Southern  Padflc  Bail- 
road  Comi)any  under  penalty  of  forfeiture," 
etc.  The  lessees  proceeded  to  furnish  the 
room  located  on  lot  16  as  a  saloon,  stocked 
it  with  intoxicating  liquors,  and  commenced 
to  do  business  there  on  the  13th  day  of 
March,  1911.  On  or  about  January  18, 1911, 
defendant  BlaisdeU  paid  to  the  agent  is 
charge  of  the  sale  of  plaintitTs  land  at  Tift 
t&e  full  balance  due  upon  the  purchase  price 
of  said  lots,  and  a  few  days  later  this  money 
was  returned  to  him.  It  does  not  appear 
that  BlaisdeU  declined  to  receive  this  mon- 
ey, or  that  he  ever  made  any  demand  for  a 
deed.    As  soon  as  the  actual  business  of  tbe 


4te»For  other  cases  pea  same  topic  and  KSY-NUMBER  la  all  Ker-Number«d  Dl 
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iilooD.  -was  commenced,  noticea  declaring  for- 
f\tiir«  of  the  contract  were  served  by  the 
lalzitiiff.  Service  was  made  on  Dover  and 
Vilson  on  the  18th,  day  of  Mardh,  1911,  and 
n  Slalsdell  on  March  16,  1911,  and  on  the 
•tber  defendants  within  a  few  days  thers- 
.fter. 

[11    Defendants  claim  that  the  plaintiff  re- 
mdlated  Its  contract  b^ore  any  violation  of 
:be    coBdltlon  had  occurred,  and  that,  the 
plaJlntiff  having  thus  failed  to  fulfill  aU  con- 
ditions precedent  thereto  Imposed  upon  Itself, 
It   Is    not  entitled  to  enforce  a  forfeiture  of 
Blaisdell's  rights  under  the  contract    This 
contention  should  not  be  sustained.    First, 
It    ziia.j'  be  noted  that  on  January  18,  1911, 
no  money  was  due  and  the  ];>lalntiff  was  not 
obliged  to  receive  payment.    And  If  It  be  ad- 
mitted that  the  money  was  returned  because 
plaintiff    had    learned   of   the   pr^ExmtloiM 
wblcli  were  being  made  to  violate  the  condi- 
tions of  the  cMitract  which  provided  against 
the  sale  ■  of  intoxicating  liquors  on  the  prenv- 
Ises,  tben  the  vendor  was  Justified  la  declin- 
ing to  proceed  farther  with  tlie  contract  un- 
til  It  could  be  assured  that  the  purchaser 
wonld  not  carry  into  effect  this-  threatened 
violation  of  his  covenants. 

12]  Appellants  next  urge  that  the  plaintiff 
Is   not  entitled  to  the  t>ermanent  injunction 
which  it  seeks.    Under  this  head,  they  say 
that  the  plaintiff  has  a  plain,  speedy,  and 
adequate  remedy  at  law ;    that  plaintiff  will 
not  be  irreparably  damaged  by  failure  to  Is- 
sue an  injunction;   and  that  equity  will  not 
lend  its  aid  to  bring  about  or  enforce  a  pen- 
alty or  a  forfeiture.     It  se^ns  unnecessary 
to  go  into  this  question.    If  the  contract  has 
bieen  forfeited  and  if  the  plaintiff  Is  entitled 
to  a  decree  quieting  its  title  as  against  the 
contract  equities  of  the  purchaser.  It  would 
seem  that  the  defendants  cannot  suffer  any 
recognizable   or   legal  prejudice  by   the  in- 
junction, since  they  have  no  further  right  to 
occupy  the  lot  on  which  the  saloon  business 
was  conducted. 

[3]  We  do  not  observe  that  appellants  con- 
tend against  the  proposition  that  conditions 
designed  to  prevent  the  use  of  sold  or  con- 
veyed premises  as  a  place  of  business  for  the 
sale  of  Intoxicating  liquors  are  enforceable. 

"Wltere  a  grant  is  made  upon  condition  subse- 
quent, and  is  subsequently  defeated  by  the  non- 
performance of  the  condition,  the  perstm  other- 
wise entitled  to  hold  under  the  grant  must 
reconvey  the  property  to  the  grantor  or  his  suc- 
cessors, by  grant,  duly  acknowledged  for  rec- 
ord." Civ.  C!ode,  §  1109:  Firth  v.  Marovieh, 
160  Cal.  2,57,  116  Pac.  729,  Ann.  Cas.  10120, 
1190 ;  _Quatman  v.  McCray,  128  Cal.  285,  60 

And  since  a  reconveyance  may  be  com- 
pelled where  the  grant  has  been  made  and 
the  condition  subsequent  has  been  broken,  It 
follows,  of  course,  that,  upon  like  breach  of 
conditions  subsequent  as  provided  for  in  a 
contract  to  convey,  the  vendor  may  refuse  to 
make   the   deed   and   may   quiet   his   title 


against  the  purchaser's  claims  under  the  con- 
tract. 

[4,  (]  Counsel  for  appellants  insists  that  It 
was  Incumbent  upon  the  plaintiff  to  establish 
that  the  restrictive  clause  was  applied  Im- 
partially to  all  lots  sold  by  it  in  the  town  of 
Moron,  and  that  no  forfeiture  can  be  grant- 
ed without  proof  of  this  fact.  They  rely 
upon  Burdell  v.  Grandi,  152  Cal.  376,  92  Pac. 
1022,  14  L.  R.  A.  (N.  S.)  909,  125  Am.  St 
Rep.  61.  That  was  an  action  to  recover  pos- 
session of  a  lot  for  an  alleged  violation  of  a 
condition  subsequent.  The  decision  states 
that  a  condition  of  that  character  providing 
for  a  forfeiture  In  case  of  breach  is  valid; 
and  holds  that  where  the  owner  of  land  de- 
signed as  the  site  for  a  town  inserts  in  all 
deeds  made  by  him  a  condition  against  the 
sale  of  intoxicating  liquors  on  the  land  con- 
veyed, solely  for  the  purpose  of  reserving  to 
himself  a  monopoly  of  such  business,  the 
condition  is  void  as  against  public  policy, 
and  its  breach  win  not  work  a  forfeiture  of 
the  estate  granted.  In  that  case,  the  court 
had  found,  presumably  upon  sufficient  evi- 
dence, that  the  purpose  of  the  vendor  in  iqi- 
poslng  the  condition  was  to  reserve  In  him- 
self such  monopoly.  In  the  present  case,  the 
evidence  shows  that  a  great  many  sales  by 
contract  were  made  by  the  plaintiff,  and  that 
like  conditions  were  Incorporated  in  every 
contract  and  deed  covering  lots  In  the  town 
that  have  been  Issued  by  the  company. 
While  the  evidence  thus  showQ  that  the  plain- 
tiff was  making  these  conditions  in  all  sales, 
such  evidence  is  not  inconsistent  with  the 
claim  that  the  plaintiff  may  have  intended 
to  reserve  a  lot  or  lots  for  Itself  on  whidi 
It  alone  might  conduct  the  inhibited  busl- 
nesa  it  would  seem,  however,  that  the  de- 
fense that  plaintiff  was  contemplating  such 
monopoly  cannot  be  implied  from  the  facts 
proved  herein;  nor  was  any  evidence  intro- 
duced by  the  defendants  tending  to  show 
such  design  to  create  a  monopoly. 

The  Judgment  Is  affirmed. 

We  concur:  JAMBS,  J.;   SHAW,  3. 


SOIITHBRN  PAD.  K.  CO.   v.  BLAISDBLL 

et  al.    (Civ.  2221.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   March  15,  1917.    Rehearing  Denied 
by  Supreme  Court  May  10,  1917.) 
Deeds  «=9l75— Restbictinq  Salb  of  Intoxi- 
cants —  EfeTrOBOEMENT  OF  FORFKITVBB  —  RE- 

TUER  OF  Money. 
A  vendor  was  not  estopped  from  enforcing 
forfeiture  for  breadi  of  contract  restricting  sale 
of  intoxicants  on  the  land  because  it  accepted 
payment  in  ignorance  of  violations,  and  the  case 
is  no  different  from  that  of  a  breach  of  such  con- 
dition discovered  after  executing  deed,  in  which 
case  a  reconveyance  would  be'  ordered,  since, 
upon  the  purchase's  breach,  his  rights  under  tlie 
contract  are  at  an  end,  and  be  cannot  ask  return 
of  his  money.  , 

[EM.  Note.— Por  other  cases,  see  Deeds,  Cent 
Dig.  a  545,  548.] 
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Appeal  from  Superior  Court,  Kern  County ; 
J.  W.  Mahon,  Judgre. 

Action  by  the  Southern  Pacific  Railroad 
C(»npany  against  H.  W.  Blalsdell  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

'  Rowen  Irwin,  of  Bakersfleld,  for  appel- 
lants. Frank  McGowan,  Frank  Thunen  and 
Wm.  M.  Singer,  all  of  San  Francisco,  for  re- 
spondent 

CONREY,  P.  J.  This  action  in  substance  Is 
one  to  enforce  forfeiture  of  the  Interest  ac- 
quired by  the  defendants  or  some  of  them 
under  a  contract  of  sale  ot  real  property; 
the  (kuse  of  action  being  based  upon  defend- 
ants' breach  of  a  condition  providing  against 
the  sale  of  intoxicating  liquors  upon  the  sold 
premises.  The  contract  is  in  like  form  tmd 
the  complaint  is  In  substance  the  same  as  in 
Southern  Padflc  Railroad  Co.  v.  Blalsdell  et 
al.  (No.  2220  of  this  court)  164  Pac.  804, 
wherein  judgment  In'  favor  of  the  plaintiff 
has  been  this  day  affirmed.  The  contract  in 
this  case  provided  for  the  sale  and  convey- 
ance to  H.  W.  Blaisdell  of  lots  26  to  30  in 
block  2  in  the  town  of  Moron  in  Kern  county. 
It  was  dated  January  28,  1910,  at  which  time 
one-third  of  the  purchase  price  was  paid,  and 
the  sectHid  and  third  payments  were  to  be 
made  on  January  28,  1911,  and  January  28, 
1912,  respectively.  We  will  confine  our  dis- 
cussion to  the  one  proiwsition  urged  as  a 
ground  for  reversal  herein,  not  Included  in 
the  other  caae.  The  judgn^ent  quiets  the 
plaintiff's  title  to  lot  29  only,  and  enjoins  the 
defendants  tiom  selling  Intoxicating  liquors 
upon  that  lot  The  appeal  la  from  that  judg- 
ment. 

Appellants  claim  that  the  plaintiff  is  es- 
topped to  enforce  a  forfeiture  because  it  re- 
ceived from  Blalsdell  money  on  account  of 
the  contract  price  after  a  saloon  had  been 
opened  In  which  the  buslnees  of  selling  intox- 
icating liquors  was  conducted.  There  is  evi- 
dence tending  to  show  that  on  January  13, 
1911,  a  salo<Hi  was  opened  on  lot  29  under  a 
lease  from  Blalsdell.  Final  payment  on  the 
contract  was  made  by  Blalsdell  at  about  that 
time.  The  receipt  given  by  plaintiff  company 
for  that  money  bears  date  January  24th. 
The  witness  McAUaster,  who  was  in  charge 
of  the  land  business  of  the  plaintiff  in  its  of- 
fice at  San  Frandsco,  testified: 

Tbat  the  money  came  to  that  office  three  or 
four  days  before  the  date  of  the  receipt;  that 
"the  money  was  credited  on  the  contract  cover- 
ing lots  26  to  30  because  we  did  not  know  of 
any  violation.  Subseiiuently  we  learned  of  the 
violation,  and  learned  of  it  before  the  deed  was 
tiually  executed,  and  did  not  deliver  the  deed." 

The  answer  of  the  defendants  did  not  at- 
tempt to  state  a  defense  upon  the  ground 
tJiat  plaintiff  had  commenced  and  prosecuted 
its  action  without  offering  to  return  to  Blals- 
dell the  money  paid  by  him.  The  defense 
most  nearly  touching  this  matter  is  found 


in  the  allegation  that  on  or  about  Mbvember 
25,  1910,  plaintiff  OMisented  that  a  saloon  for 
the  purpose  of  selling  alc<dioIlc  and  other 
liquors  mij^t  be  conducted  upon  the  sold 
premises;  that  upon  the  faith  of  tbat  con- 
sent the  defendant  Woods  had  expended  a 
large  sum  of  money ;  and  that  therefore  tbf 
plaintiff  should  be  estopped  from  enfordn; 
the  anti-saloon  condition  of  tlie  contract. 
Tliere  was  a  total  faUure  to  prove  conaest  so 
alleged  to  have  been  given  by  the  plaintiff, 
and  there  is  no  evldenoe  that  the  defendaa: 
Blalsdell,  or  any  one  claiming  under  him,  ha:; 
ever  demanded  or  offered  to  reoelve  from  the 
plaintiff  any  money  on  account  of  tbls  con- 
tract 

If  the  deed  had  been  executed,  and  then 
the  grantor  had  sought  to  obtain  a  reconvej- 
ance  because  of  a  subsequently  discovered 
breach  of  the  condition  stated  in  tbe  deed, 
such  action  could  have  been  maintained  witb- 
out  returning  to  grantee  the  consideratioc 
paid  for  the  property.  We  perceive  no  rea- 
son why  the  purchaser  has  any  better  righr 
to  claim  return  of  money  which  be  baa  paid 
on  his  contract  where  no  deed  has  been 
made,  and  where  be  is  guilty  of  breach  of  s 
like  condition  and  is  made  defendant  in  an 
action  to  have  it  declared  that,  by  reason  of 
such  breach,  his  rights  under  the  contract  are 
at  an  end. 

The  judgment  is  affirmed. 

We  concur:   JAMBS,  J. ;    SHAW,  J. 


PBOPLOB  T.  TIP  SING.     (Or.  630.) 

(District  Court  of  Appeal.  First  District  C«ij- 
fornia.    Mar(±  15,  1917.) 

1.  Cbucinal  Law  «=»  1169(3)— Rev iBw—Co-t- 

FLICnitO  EVIDBNOK. 

WhMe  conflicting  evidence  sufficient];  sup- 
I>ort8  convicticm,  the  judgment  will  not  be  dis- 
turbed. 

[Ed.  Note. — For  other  oases,  see  Crimiotl 
Law,  Cient  Dig.  {  3076.] 

2.  Obiminal  Law  «=>943  —  New  Tbial  - 

NEWLT  DISCOVEBKD  EVIDBNCB— CONTIUDIC- 

TOBT  TnsmcoNT. 
Refusal  to  grant  a  new  trial  was  proper 
where    the   alleged    newly    discovered    evidence 
would  merely  contradict  statements  of  certain 
witnesses. 

[Ed.  Note.— -For  other  cases,  see  Oriminil 
liw.  Cent  Dig.  {$  2333,  2334.] 

Appeal  from  Supwior  Ourt  City  and 
County  of  San  Francisco;  Frank  H.  Dunne. 
Judge. 

Yip  Sing  was  convicted  of  assault  vitb 
intent  to  commit  murder,  and  appeals  from 
judgment  and  from  order  denying  new  trl«l. 
Affirmed. 

B.  V.  Sargent  of  San  Frandsco,  for  appel- 
lant n.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Rlordan,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 
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PEB  CUBIAM.  The  defendant  in  this  case 
was  convicted  of  the  crime  of  assault  with 
Intoit  to  commit  mutder.  The  appeal  is 
from  the  judgment,  and  an  order  denying 
the  defendant  a  new  trial. 

The  record  before  us  does  not  support  the 
contention  that  the  trial  judge  was  guilty 
of  misconduct,  prejudicial  or  otherwise,  dur; 
ing  the  course  of  the  trial. 

[1]  The  evidence  adduced  upon  the  whole 
case,  which  was  conflicting,  sufficiently  sup- 
ports the  verdict  and  Judgment 

[2]  The  alleged  newly  discovered  evidence 
would  have  done  no  more  than  contradict  the 
statements  of  some  of  the  witnesses  who  tes- 
tified at  the  trial.  This  being  so,  the  trial 
court  committed  no  error  in  refusing  to  grant 
a  new  trial  because  of  the  discovery  of  such 
evidence. 

The  Judgment  and  order  appealed  from 
are  affirmed. 


Ex  parte  DRENNAN.    (Or.  395.) 
(District  Court  of  Appeal,  Third  IMstrict,  Cal- 
ifornia.   March  9,  1917.) 

lUnsAS    Corpus   «=522(1)— Gbound   of   Be- 
lief. 
Jadgment  of  coaviction  of  oasault  to  commit 
rape  is  not  void  on  its  face,  because  under  an 
indictment  charging  statutory  rape,  and  so  can- 
not be  nullified  through  habeas  corpus,  even  if 
there  was  error  in  admitting  evidence  of  force, 
which  question  can  be  reviewed  only  on  appeal. 
PEd,  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  TUg.  |  19^.] 

Application  of  Robert  Drennan  for  writ  o£ 
habeas  corpus.    FetitlOD  denied. 

Robert  F.  Drennan,  in  pro.  per. 

PER  CURIAM.  The  petition  for  the  writ 
must  be  denied.  Inasmuch  as  the  petitioner 
Is  confined  in  the  penitentiary,  is  not  repre- 
sented by  counsel,  but  has,  in  propria  per- 
sona, made  this  application  and  is  not  an  at- 
torney, it  is  deemed  proper  to  state  briefly 
the  ground  of  our  refusal  to  grant  the  ap- 
plication or  to  issue  the  writ 

The  petitioner  was  convicted  of,  and  Is 
now  undergoing  punishment  for,  the  crime  of 
an  assault  to  commit  the  crime  of  rape.  He 
claims  that  the  Judgment  of  conviction  was 
and  is  void,  because  the  crime  of  which  he 
was  found  guilty  was  not  within  the  crime 
charged  in  the  information.  The  p<dnt  is  that 
be  was  therein  charged  with  statutory  rape, 
or  carnally  knowing  a  female  incapable  un- 
der the  law  of  consenting  to  such  an  act,  in 
wUdt  case  force  is  not  a  necessary  element 
and  which,  where  committed  even  with  the 
actual  consent  of  the  female,  is,  nnder  the 
law,  a  crime,  and  that  therefore,  an  assault 
is  not  a  necessary  Ingredient  of  the  crime. 
He  dtes  and  rAles  on  the  case  of  Pe<vle  ▼. 
Altens,  25  Cal.  App.  373,  143  Pac.  795. 

We  considered  this  precise- question  when 
thr>  petitioner's  case  was  before  this  court  on 


appeal.  People  v,  Robert  Drennan,  25  CaL 
App.  646,  146  Pac.  106.  The  case  was  not 
argued  before  this  court,  either  orally  or*  by 
briefs ;  but  it  was  submitted  on  the  record. 
We,  nevertheless,  examined  the  record,  al- 
though, under  the  rule,  we  would  have  been 
authorized  and  Justified  In  dismissing  the  ap- 
peal without  any  consideration  of  the  record. 
In  the  opinion  therein  filed,  however,  we  stat- 
ed that  there  waa  disclosed  by  the  record 
evidence  tending  to  show  that  the  female 
child  upon  whom  the  crime  was  alleged  to 
have  been  committed  objected  to  and  protest- 
ed against  the  conduct  of  the  defendant,  and 
fropi  this  testimony  we  said  the  Jury  were 
warranted  In  finding  that  there  was  an  as- 
sault, and  that  the  verdict  as  returned  was 
therefore  sustainable,  notwithstanding  that 
the  prosecutrix  was  under  the  age  of  con- 
sent In  this  connection,'  we  cited  the  case 
of  People  V.  Ak&as,  supra,  relied  upon  by 
the  petitioner. 

Whether  testimony  showing  that  the  crime 
charged  or  the  attempt  to  commit  said  crime 
was  accompanied  by  force  and  against  the 
will  of  the  prosecutrix  was  inadmissible  un- 
der the  information  was  not  pointed  oat  t>y 
the  defendant  when  his  case  was  before  us  on 
appeal.  But  whether  it  was  or  was  not  in- 
admissible is  a  question  which  cannot  be  re- 
viewed or  considered  to  any  purpose  in  a  pro- 
ceeding on  habeas  corpus.  The  remedy  for 
the  correction  of  errors  occurrtaig  in  the 
course  of  the  trial  of  a  case,  either  criminal 
or  dvU,  lies  wholly  in  an  appecQ,  unless  the 
Judgment  is  absolutely  v<Ad  upon  its  face,  in 
which  case  it  may  be  nullified  through  the 
operation  of  a  Jurisdictional  writ ;  bat  whete 
it  is  not  void  upon  its  face,  it  Is  conduslve 
against  the  party  against  whmn  it  is  render- 
ed until  it  is  set  aside  on  appeal  for  errors 
occurring  at  tlie  trial.  The  Judgment  of  con- 
viction against  the  petitioner  is  not  void  up- 
on its  face,  and  the  error  of  which  be  com- 
plains cannot  be  reviewed  in  a  proceeding  of 
this  character. 

The  petition  must,  as  stated,  be  denied; 
and  it  is  80  ordered. 


SIMMONS  et  al.  v.  FIRTH  et  al.    (Civ.  2218.) 

(District    C!ourt    of    Appeal,    Second    District 
California.    March  8,  1917.) 

1.  Appeal  and  Ebbob  ^=>1170(3)— Habiclebs 

Ekbob— RtJLiNo  ON  DznraBBEB. 
Any  error  in  overruling'  demurrer  to  con- 
tractors complaint,  for  uncertainty  in  making 
no  reference  to  engineer's  certificate,  did  not  af- 
fect defendant's  substantial  rights,  and  so  un- 
der CJodo  CTv.  Proc.  S  475,  and  Const  art  6,  | 
4%,  is  not  ground  for  reversal;  the  evidence 
received  without  objection  showing  that  the  en- 
gineer refused  the  certificate  for  alleged  non- 
compliance with  the  contract  and  the  issuance 
of  compliance,  making  the  withholding  of  cer- 
tificate unwarranted  and  no  defense,  being  tried. 

riOd.  Note,— EV>r  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {|  4066,  4075,  4098,  4101, 
4542.] 
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2.  MBOHANioa'  Liens  «3>988(8)  —  PEitroBif- 
ance  of  wobk  —  twvial  illpebfeotions  — 
Qtjkotion  op  Fact. 

Whether  omissions  from  work  of  item*  in 
spedfications  constitute  triyial  imperfoctions, 
which  Code  Civ.  Proc  {  1187,  provides  shall 
not  be  deemed  lack  of  completion  preventing 
lien,  but  shall  be  allowed  for  to  the  owner,  is  a 
question  of  fact  for  the  trial  court,  to  bo  deter- 
mined in  each  instance  from  the  evidence  and 
drcumstenceB. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  g|  585,  688.] 

3.  Mechanics'  Liens  «=993  —  Defects  in 
StBUCTUBE— FaUIiTT    Spbcificationb. 

OoDtractor  claiming  lien  is  not  responsible 
for  defects  in  structure  resulting  from  faulty 
specifications  furnished  by  owner's  engineer. 

[Bd.  Note.— For  other  cases,  see  Mechaillcs' 
Liens,  Cent  Dig.  i  124.] 

4.  Mechanics'  Liens  <S=393  —  TncE  of  Com- 
pletinq  Work. 

Failure  of  contractor  claiming  lien  to  com- 
plete work  in  specified  time  is  not  a  defense,  be- 
ing due  to  owner's  failure  to  deliver  water  ac- 
cording to  contract,  necessary  for  prooecution  of 
work. 

[EU.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  124.] 

5.  Evidence  €=>441(7)  —  Pasol  Bvidkncb  — 
Vabyino  Weitino. 

Terms  of  written  contract  merely  providing 
for  supplying  water  for  mixing  concrete  and 
mortar  are  not  varied  br  evidence  of  oral  agree- 
ment to  deliver  througn  a  pipe  near  place  of 
work, 

[Ed.  Mote. — For  other  cases,  see  Eividence, 
Cent  Dig.  H  1772-1777,  2042.] 

6.  Contsactb  «=9246(2)— Mkbqeb  of  SnPU- 

I^TIONS  IN.WBTTINa. 

Bole  that  written  agreement  supersedes  all 
prior  or  contemporaneous  oral  negotiations  or 
stipulations  concerning  its  matter  has  no  ap- 
plication to  a  ct^ateral  agrewnent  on  whidli  the 
instrument  is  ^ent,  and  which  does  not  purport 
to  affect  the  terms  of  the  instrument,  as  place 
of  delivery  of  what  the  instrument  merely  pro- 
vides shall  be  furnished  the  contractor  for  the 
work. 

[Ed.  Note.— For  other  cases,  see  Contract*^ 
Cent  Dig.  i  1130.] 

7.  Appeal  and  Ebsob  «=»1()50(1)— Habuijcss 
Ebbor— Rttlinos  on  Evidenoe. 

Judgment  for  subcontractor  being  ordered 
to  be  paid  out  of  amount  found  due  the  prin- 
cipal contractors  from  the  owner,  und  lien  only 
being  declared  in  favor  of  the  principal  con- 
tractor, the  owner  was  not  prejudiced  by  any 
error  in  admission  of  evidence  to  sustain  the 
claim  of  the  subcontractor. 

[Ed.  Note.— For  other  cases,  see  A.ppeal  and 
Error.  Cent  Dig.  U  1068,  1060,  4163,  4157.] 

Appeal  from  Superior  Court,  Blverside 
County;  F.  B.  Densmore,  Judge. 

Actioa  by  Albert  Simmons  and  another, 
partners  as  Simmons  &  Simmons  against 
Emll  Btrth  and  others.  From  an  adverse 
judgment,  tbe  named  defendant  appeals^  Af- 
flnned. 

Slieldon  Borden  and  George  H.  Moore,  both 
of  Los  Angeles,  for  appellant  Purington  & 
Adair,  of  Riverside,  Geo.  O.  Mansfield  and 
Shankland  ft  Chandler,  all  of  Los  Angeles, 
and  A.  H.  Winder,  of  Riverside,  for  respond- 
ents. 


SHAW,  J.  In  this  action  plalntlfts  as  orig- 
inal contractors  sued  to  enforce  a  medumie's 
lien  for  an  unpaid  balance  alleged  to  be  due 
them  upon  a  ccmtract  made  with  Emil  Flrtb. 
pursuant  to  which  they  constructed  a  cun- 
crete  reservoir  at  an  agreed  price  of  $5,095. 
The  defendants  other  than  Firth  filed  an- 
swers and  cross-complaints,  whereby  they 
sought  Judgment  against  idalntlfFs  and  tbe 
enforcement  of  U«is  upon  the  same  pr(^rty 
for  materials  furnished  to  plaintiffs  as  such 
original  contractors  for  use  and  used  in  the 
construction  of  the  reservoir.  After  a  de- 
murrer Interposed  by  Firth  to  the  complaint 
was  overruled,  he  filed  an  answer  thereto, 
which,  among  other  things,  contained  a  ooon- 
terclalm .  against  plaintiffs  for  a  sum  in  ex- 
cess of  the  amount  of  plaintiffs'  alleged  lien, 
and  also  filed  answers  to  the  cross-complaints. 
Upon  the  Issues  thus  Joined  a  trial  was  had, 
which  resulted  In  a  Judgment  In  favor  of 
plaintiffs  and  against  Firth  for  a  balance  of 
12,259.61,  which  was  declared  a  lien  upon  the 
property  described  In  the  complaint,  all  as 
prayed  for  therein,  and  gave  Judgment 
against  plaintiffs  In  favor  o(  cross-complain- 
ants, payment  of  which  was  ordered  to  be 
made  from  the  proceeds  of  the  judgment  so 
rendered  in  favor  of  plaintiffs  and  against 
defendant  Emll  Firth.  From  the  Judgment 
so  entered.  Firth,  adopting  the  alternative 
method  In  presmtlng  the  reoord,  has  ap- 
pealed. 

[1]  Conceding  the  oonrt  erred  in  overruling 
defendant  Firth's  demurrer  to  the  complaint 
for  uncertainty  (Wyman  v.  Hooker,  2  Cat 
App.  36,  83  Pac.  79),  In  that  it  failed  to  make 
any  reference  to  the  engineer's  certlflcate  of 
completion  of  the  reservoir  required  by  tbe 
contract  as  a  prerequisite  condition  to  plain- 
tiffs' right  to  final  payment,  or  allege  any 
excuse  for  not  producing  the  same  (Ci^lew  v. 
Durand,  163  CaL  278,  96  Pad  38,  16  L  R. 
A.  IN.  S.]  791,  and  cases  there  dted),  never- 
theless, since  it  appears  from  the  evidence 
received  .without  objection  that  the  engineer 
refused  such  certificate  upon  the  ground  that 
plaintiffs  had  not,  as  alleged  by  them,  oom- 
pleted  the  reservoir  in  accordance  with  the 
tema  at  the  contract  and  performed  all  tbe 
condltlmis  thereof,  the  substantial  rights  of 
defoidant  were  not  prejudiced  by  the  ruling, 
without  which  this  court  should  not  revenie 
the  Judgment  (section  476,  Code  Civ.  Proa; 
section  4>^,  art.  6,  Const).  The  issue  present- 
ed to  the  court  for  trial  was  whether  or  not 
plaintiffs  in  constructing  the  reservoir  had 
compiled  with  the  contract,  since  if  they  had, 
the  withholding  of  the  certificate  as  evidence 
thereof  was  unwarranted,  and  want  thereof 
could  not  be  urged  as  a  defense  to  {dalntUh* 
right  to  recover. 

[2]  Appellant  attacks  the»  finding  of  tbe 
court  to  the  effect  that,  notwithstanding  the 
fact  that  five  items  called  for  by  the  specifi- 
cations of  the  aggregate  cost  of  $62.85  (which 
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tbe  conrt  held  to  be  trlTial  and  an  allowance 
for  -wblcb  was  made)  were  omitted,  the  reaer- 
Tolr  was  substantially  completed  on  Novem- 
ber 8,  1912,  and  on  November  9tb  it  was  oc- 
cupied and  thereafter  continually  used  by 
Firth.  Section  1187,  C!ode  of  ClvU  Procedure, 
provides  that  trivial  imperfections  in  the  con- 
stmctlon  of  a  building,  improvement,  or 
structure  shall  not  be  deemed  such  a  lack  of 
completion  as  to  prevent  the  flUng  of  a  lien ; 
and  lu  Scbindler  v.  Qreen.  149  Cal.  752,  87 
Pac.  620,  it  is  said: 

"If  the  omission  or  imperfection  is  so  slight 
that  it  cannot  be  regarded  as  an  intogial  or  Bub* 
stantive  part  of  the  original  contract,  and  the 
other  par^  can  be  compensated  therefor  by  a 
recoupment  for  damages,  the  contractor  does 
not  lose  his  right  of  acnon." 

The  question  is  one  of  fact  to  be  determin- 
ed by  the  trial  court  in  each  instance  tiom 
tbe  evidence  and  drmimstances  In  the  case. 
Cmnpared  with  the  entire  structure  called 
for  by  the  ctrntract,  it  cannot  be  said  upon' 
the  evidence  presented  by  the  record  that 
these  Items  were  other  than  as  found  by  the 
court  to  be  trivial  omissions  for  which  de- 
fendant oould  be  and  was  compensated  in 
damages.  To  the  same  effect  are  Harlan 
V.  Stufflebeem.  87  Cal.  608,  25  Pac.  686,  and 
Perry  v.  Quackenbush,  105  Cal.  290,  38  Pac. 
740. 

[3]  It  is  also  claimed  that  the  reservoir  was 
defective  in  that  It  was  not  Impervious  to 
water,  but  constantly  leaked ;  that  tbe  roof 
thereon  constructed  by  plaintiffs  was  defec- 
tively constructed,  by  reason  of  which  fact  a 
large  part  thereof  was  blown  off  by  the  wind 
stxne  time  in  December.  It  appears  from  the 
record  that  at  the  trial  not  only  the  spedfl- 
caUous,  but  detail  i^ans  for  tbe  construction 
of  the  POOf,  were  offered  In  evidence.  These 
plans  and  details  of  construction,  however, 
arc  not  brought  up  in  the  record,  and  with- 
out them  some  of  the  spedflcations  are  Incom- 
plete. The  contention  of  respondents  Is  that 
not  only  the  .walls  of  the  reservoir,  but  the 
roof  constructed  thereon,  were  in  strict  ac- 
cordance with  the  plans  and  specifications, 
and  there  la  evidence  disclosed  by  the  record 
whldi  clearly  tends  to  sustain  such  conten- 
tion. That  the  walls  of  the  reservoir  were 
not  Impervious  to  water,  is  conceded ;  but  the 
evidence  of  experts  introduced  on  behalf  of 
plaintiffs  is  to  the  effect  that  such  leakage 
was  due,  not  to  faulty  construction,  but  to 
tbe  fact  that  the  walls  of  the  reservoir  as 
called  for  by  the  specifications  were  not  such 
as  were  calculated  to  render  the  reservoir  im- 
pervions  to  water  without  the  interior  there- 
of being  plastered,  and  that  no  reservoir 
built  In  accordance  with  the  specifications 
furnished  by  defendant's  engineer  would  hold 
.  water  without  more  or  less  leakage.  That 
the  evidence  sustains  this  contention  admits 
of  no  doubt  Tbe  same  observations  are  true 
with  reference  to  tbe  alleged  defective  con- 
struction of  the  roof,  which  it  seems  did  not 
blow  off  nntU  after  the  completioo  of  tbe 


structure  and  use  thereof  by  defendant.  The 
evidence  tends  to  show  that  It  was  construct- 
ed In  accordance  with  the  detailed  plans,  not 
before  us,  and  specifications  furnished  there- 
for by  defendant's  engineer,  and  that  its  fail- 
ure to  withstand  the  force  of  the  wind  was 
due  to  faulty  spedflcations  which  did  not 
provide  for  proper  anchorage,  and  not  to 
failure  on  the  part  of  the  contractors  to  con- 
struct the  same  in  accordance  therewith. 
One  of  the  omissions  daimed  to  exist  was 
the  alleged  fact  that  plaintiffs  did  not  install 
check  valves  In  accordance  with  spedflca- 
tions. The  spedflcations  refer  to  detail  No. 
1  for  method  of  outlet  and  inlet,  and  while 
this  detail  of  plan  Is  not  Incorporated  In  the 
record,  we  gather  from  the  opinion  of  the 
trial  judge  it  described  the  device  as  "a  10- 
indi  check  valve  or  flap  valve."  At  all 
events,  plaintiffs  called  upon  the  engineer  for 
a  design  of  valve  to  be  used,  and  he  drew  a 
sketch  and  delineation  of  a  valve  tbe  use  of 
which  he  authorized  and  lu  accordapce  with 
which  plaintlfts  had  the  two  valves  made  and 
installed  the  same.  These  valves,  by  reason 
of  the  leather  cushion  becoming  hard  and 
dry,  though  constructed  as  required  by  the 
engineer,  leaked.  But  here,  again,  in  the  ab- 
sence of  any  specifications  therefor,  plaintiffs 
appear  to  have  followed  the  detailed  draw- 
ing furnished  them  by  the  engineer,  and,  hav- 
ing done  so,  they  should  not  be  held  respon- 
sible for  such  defect. 

Ai^iellant  stcenuooaly  c<xitends  that  the 
evidence  was  insufficient  to  Justify  the  finding 
that  tbe  owner  occupied  and  used  the  reservoir 
from  November  9, 1912.  Here  again  there  ap- 
pears to  be  a  conflict  of  evidence ;  but  there  Is 
testimony  to  the  effect  that  defendant  did  ex- 
ercise dominion  over  tbe  reservoir  by  doing 
work  upon  the  roof,  other  than  that  called 
for  by  the  q>eciflcation8,  deemed  necessary  to 
protect  the  paper  covering  of  the  same  from 
blovrlng  off  In  case  of  storms,  and  on  No- 
vember 22d  fllled  the  same  with  water,  and 
immediately  upon  taking  possession  com- 
menced erecting  a  fence  around  the  same; 
indeed,  the  testimony  of  defendant's  inspector 
of  tbe  work  is  that  he,  as  defendant's  em- 
ploy6,  built  a  fence  around  the  edge  of  the 
reservoir,  painted  the  ladders,  and  did  other 
odd  jobs  deemed  necessary,  and  fllled  tbe 
same  with  water  to  a  depth  of  four  or  flve 
feet,  at  which  time  he  observed  no  leaks 
other  tban  in  the  check  valve,  designated  a 
flap  valve.  It  may  be  conceded  that  as  to  all 
questions  of  fact  submitted  to  the  court  for 
determination,  there  was  a  conflict  of  evi- 
dence, a  large  part  of  which  offered  on  be- 
half of  defendant  was  that  of  the  engineer 
who  prepared  the  spedflcations  and  who  very 
naturally  Insisted  that  If  followed  they  were 
suflicient  fr  the  purpose  fer  which  tbe  reser- 
voir was  intended.  It  is  likewise  clear  that 
the  .  trial  court  regarded  bis  testimony  as 
unsatisfactory.  Without  discussing  the  evl 
dence  further,  suffice  It  to  say  that  It^  am^ 
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pie  to  support  the  findings  attacked  tor  want 
of  sufficient  evidence. 

[4-6]  The  contract,  dated  May  31, 1912,  pro- 
vided that  the  reservoir  should  be  completed 
within  60  days  thereafter,  and  one  of  the 
grounds  of  the  counterclaim  and  defense  was 
plaintiffs'  failure  to  comply  with  this  provi- 
sion. The  court,  however,  held  that  defend- 
ant was  estopped  from  availing  himself  of 
such  defense  for  the  reason  that  he  neglected 
and  failed  to  furnish  plaintiffs  a  sui^ly  of 
water  for  mixing  concrete  and  mortar.  As 
to  this,  the  specifications  contained  a  provi- 
sion that: 

"Water  for  mixinE  concrote  and  mortar  will 
be  supplied  by  Enul  Firth,  the  contractor  to 
take  same  from  nearest  standpipe  or  pipe  line." 

It  appears  that  at  the  time  of  entering 
into  the  contract,'defendant  had  in  course  of 
construction  a  pipe  line  leading  from  his 
pumping  plant  to  the  site  of  the  proposed 
reservoir,  distant  a  mile  and  a  half  there- 
from, a  map  of  which  line  he  at  the  time 
exhibited  to  plaintiffs,  and  In  response  to 
the  inquiry  as  to  when  he  would  have  the 
water  there,  told  plaintiffs  that  It  would  be 
within  a  week  and  for  them  to  assemble  their 
tools  and  material  for  doing  the  work,  and 
by  the  time  they  were  prepared  to  commence 
the  work  he  would  have  the  water  there ;  all 
of  which,  together  with  other  evidence,  tend- 
ing to  show  there  was  an  oral  agreement 
made  between  plaintiffs  and  defendant  Firth 
whereby  the  latter  was  to  suK>ly  the  water, 
not  at  the  pumping  plant,  but  from  a  stand- 
pipe  or  pipe  line,  the  outlet  of  which  was  to 
be  constructed  to  a  point  at  or  near  the  pro- 
posed reservoir.  Appellant  insists  that  the 
admission  of  all  such  evidence  was  erroneous 
in  that  it  tended  to  vary  the  terms  of  the 
written  contract.  We  are  not  in  accord  with 
this  contention.  While  the  agreement  provided 
that  Firth  should  supply  water,  it  is  silent  as 
to  the  iwint  at  which  he  was  required  to  de- 
liver the  same;  hence  the  oral  agreement 
covered  a  subject  as  to  which  the  contract 
was  silent.  In  our  opinion,  it  was  competent 
for  plaintiffs  to  show  by  parol  that  the  water 
which  defendant  agreed  to  supply  for  use  in 
the  construction  of  the  reservoir  was  to  be 
delivered  by  him  through  the  pipe  line  then 
in  course  of  construction  at  or  near  the  pro- 
posed site  of  the  reservoir.  The  wri,tten  con- 
tract contained  no  provision  fixing  the  point 
where  the  water  should  be  delivered ;  thence 
the  evidence  adduced  touching  a  subject  as 
to  which  the  contract  was  sileat  did  not  tend 
to  vary  any  provision  thereol  "The-  rule 
that  an  agreement  in  writing  supersedes  all 
prior  or  contemporaneous  oral  negotiations 
or  stipulations  concerning  its  matter  has  no 
application  to  a  collateral  agreement  upon 
which  the  instrument  is  sUent,  and  which 
does  not  purport  to  affect  the  terms  of  the 
instrument."  Savings  Bank  of  So.  Cal.  v.  As- 
bury,  117  Cal.  96,  48  Pac  1081;  Sivers  v. 
Sivers,  97  CaL  518,  32  Pac.  571;    Bradford 


Investment  Co.  v.  Joost,  117  Cal.  204,  48  Pac. 
1083 ;  Wolters  v.  King,  119  CaL  172,  51  Pac. 
35.  In  our  opinion,  the  court  did  not  err 
in  admitting  the  testimony,  the  effect  of 
which  was  to  Show  that  the  delay  complained 
of  was-  due  to  defendant's  failure  to  deliver 
a  supply  of  water  necessary  in  the  prosei-u- 
tion  of  the  wmrk. 

[7]  The  record  discloses  no  prejudicial  er- 
ror upon  which  this  court  would  be  Jnsdfled 
in  disturbing  the  Judgment  in  favor  of  plain- 
tiffs and  against  Firth,  iot  which  it  is  de- 
clared a  lien  exists  in  favor  of  the  former, 
the  foreclosure  of  which  is  ordered. 

This  being  true,  the  alleged  erroneous  rul- 
ings of  the  court  in  admitting  evidence  to  sus- 
tain the-  claim  of  a  Uen  in  favor  of  Hook 
Bros.,  for  wliich  they  were  given  a  Judgment 
against  plaintiffs  in  the  sum  of  $780.61,  in 
no  wise  concerns  appellant,  since  such  Judg- 
ment is  ordered  to  be  paid  out  of  the  amoont 
found  due  to  plaintiffs  from  defendant  Firth. 
tor  which  a  lien  is  declared,  and,  therefor«. 
conceding  the  court  erred  in  reaching  tbe 
conclusion  that  Hook  Bros,  were  entitled  to 
Judgment,  defendant  is  not  iH-ejudiced  thereby. 

The  Judgment  is  affirmed. 

We  concur:  CONEEY,  P.  J.;  JAUBS,  J. 


LIPPERT  6t  aL  v.  PACIFIC  SDGAB  COBP. 
(av.  1633.) 

(District  Court  of  Appeal,  Tliird  District,  Cali- 
fornia.   March  12,  1917.    Rehearing  Denied 
by  Supreme  Court,  May  10,  1917.) 

1.  Master  and  Servant  €=>265(5)  —  Actios 
FOB  Injury— «Es  Ipsa  Loquttub. 

In  an  action  for  the  death  of  a  mechanicil 
engineer  caused  by  the  explosion  of  the  steam 
boiler,  a  "preheater"  in  a  "sugar  house"  which 
it  was  not  his  duty  personally  to  operate  ami 
which  he  had  been  told  would  carry  nearly 
twice  as  much  steam  it  was  in  fact  calculated 
to  carry,  the  doctrine  of  res  ipsa  loquitur  is  ap- 
plicable, and  it  was  competent  for  the  jurj'  tii 
infer  as  a  proposition  of  fact,  either  that  there 
was  some  negligence  in  the  management  of  the 
boiler  or  some  defect  in  its  condition. 

PSd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  881,  a98,  955.] 

2.  Master  and  Skbvant  <S=>264(10)— Action 
FOR  Injury— Bes  Ipsa  Loquitur— Waives. 

Plaintiffs  were  not  precluded  from  relfing 
upon  the  doctrine  of  res  ipsa  loquitur  becauso 
they  also  charged-  specific  omissions  of  duties 
or  acts  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  870.] 

3.  Master  and   Sebvant  iS=»287(2)— Injubv 
TO  Servant — Question  fob  Jury. 

How  far  the  immaturity  of  the  bo;,  less 
than  16  years  of  age,  who  was  operating  the  pre- 
heater, contributed  to  the  explosion  of  its  boQ- 
er  held  for  the  jury  under  all  the  facts  and  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1054-1056.] 

4.  Master  and   Servant   «=»279(5)— Ikjott 
TO  Servant— Evidence — Sufficiency. 

Evidence  held  to  justify  a  finding  that  the 
superintendent  in  charge  of  the  plant  and  the 
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boy  who  operated  the  heater,  immediately  be- 
fore the  ezploeion,  allowed  the  steam  in  boiler 
of  the  preheeter  to  reach  47  pounds'  pressure 
which  was  7  pounds  more  than  the  maximum 
working  pressure. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  97&] 

5.  EVIDKKCK     «=>584(1)— WEIQHiy-DBCLABA- 

TioNS  or  Deceased  Pebsons. 
Evidence  of  declarations  of  decpaswl  per- 
sons is  alwsys  more  or  less  unsatisfnctory,  and 
the  unsupported  testimony  of  a  single  person 
as  to  a  conversation  between  himself  and  a 
deceased  person  is  regarded  as  the  wealicst  of  all 
Icinda  of  evidence. 

[Ed.   Note.— For  other  cases,   see  Evidence, 
Gent.  Dig.  <  2424.] 

6.  EriDBNCK   «=9K90— HOSTILK  WlTNESa. 

Fact  that  a  witness  was  in  charge  of  the  de- 
fendant's plant  as  superintendent  over  the  de- 
ceased, being  to  some  extent  responsible  for  the 
accident,  justifies  classing  him  as  a  hostile  wit- 
ness, though  plaintiffs  were  compelled  by  cir- 
cumstances to  call  him  as  a  witness  to  estab- 
lish certain  facts. 

[Ed.    Note.— For   other  cases,   see  Evidence, 
Cent.  Dig.  i  2489.] 

7.  Mabteb  and  Sbbtant  «s>217(5)  —  Injvkt 

TO  SBBVANT— ASSCICPTION   OF  RiSK. 

Where  a  mechanical  engineer  was  killed  by 
the  explosion  of  the  boiler  of  a  preheater  oper- 
ated by  an  employ^  who  was  under  immediate 
instructions  of  the  superintendent  of  the  plant 
and  not  of  the  deceased,  instructions  having  been 
given  to  the  employes  that  the  boiler  would  car- 
ry 70  pounds'  pressure,  while  in  fact  its  work- 
ing pressure  was  40  pounds,  there  being  no  evi- 
dence that  the  preheater  was  out  of  repair,  or 
that  there  was  any  imperfection  calling  for  re- 
pair or  complaint  to  defendant,  or  that  it  was 
not  in  thorough  running  condition,  the  explo- 
sion was  not  a  risk  which  the  deceased  had  as- 
sumed, although  he  wah  intrusted  with  oversight 
uf  all  the  maSiinery  of  the  planL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  578.] 

8.  Mabteb  awb  Sebvant  «=»231(2)  —  Injtjbt 
TO  SXBVANT— CoNTBiBnToar  Neouoence. 

Where  a  mechanical  engineer,  intrusted  with 
oversight  of  all  the  machinery  of  a  sugar  house, 
was  given  written  instructions  that  the  boiler 
of  a  preheater  would  carry  70  pounds'  preesare, 
nearly  double  its  actual  maximum  resistiUtg  ca- 
pacity, be  was  not  guilty  of  contributory  negli- 
gence In  relying  on  such  statement 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  {  676.] 

9.  Mastxb  ahd  Sebvant  «=»276(4)  —  Injtjbt 
TO  Sebvant— Evidence— Sufficiency. 

Evidence  held  to  justify  a  verdict  for  plain- 
tiff, and  hence  denial  of  defendant's  motion  for 
nonsuit  and  refusal  to  instruct  the  verdict  for 
defendant  were  not  error.    . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  851.  958.] 

10.  Appeai.  and  Ebbob  <S=»969(1)  —  Amend- 
ment OF  COUPLAIRT— DiBOBBTION  OF  COUBT. 

In  allowing  the  plaintiffs  to  amend  their 
complaint,  the  court  was  exercising  a  discretion 
Gonnded  to  it,  the  abuse  of  which  alone  would 
justify  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3825;  3826.] 

11.  Mabteb  and  Sebvant  9=»256(5)— Amend- 
KENT  OF  Complaint. 

Ruling  of  court  allowing  the  plaintiff  to 
amend  the  complaint  to  allege  that  the  person 
operating  the  preheater  was  incompetent  did  not 
carry  with  it  an  implication  that  such  employ^ 


was  in  fact  incompetent,  but  the  implication 
was  that  there  was  sufficient  support  in  the  evi- 
dence on  the  point  to  go  to  the  jury  for  deter- 
mination. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  81S.] 

Appeal  from  Superior  Court,  Kings  Coun- 
ty; John  Q.  Covert,  Judge. 

Action  by  Annie  L.  Lippert  and  Anne  Jose- 
phine Llppert  a  minor,  by  bar  guardian  ad 
litem,  and  Annie  L.  Llppert,  as  adhalnistra- 
trlx  of  the  estate  of  William  Leo  Lippert, 
deceased,  against  the  Paclflc  Sugar  Corpora- 
tion. B''r(«n  a  judgment  for  plaintiffs  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Gray,  Barker  &  Bowen,  of  Los  Angeles, 
H.  Scott  Jacobs,  of  Hanford,  and  W.  C.  Petcb- 
ner,  of  Los  Angeles,  for  appeUant  Lent  & 
Humphrey,  of  San  Francisco,  and  H.  P. 
Brown,  of  E'resno,  for  respondents. 

CHIPMAN,  P.  J.  This  is  an  action  for 
damages  brought  by  tbe  surriring  wife  and 
minor  child  of  William  Leo  lippert,  who,  on 
the  15th  day  of  July,  1909,  was  killed  by  the 
bursting  of  a  "pr^eater, '  used  by  defendant 
for  the  purpose  of  heating  sugar  beet  juices. 
At  tbe  time  of  tbe  accident  Lippert  was  28  V^ 
years  of  age,  and  the  minor  was  18  months 
old.  The  jury  found  for  pl(iintlffs  In  the  sum 
of  $20,000,  and  Judgment  was  entered  In  their 
favor  for  that  aiuount  The  appeal  is  by  de- 
fendant from  the  judgment  and  from  an  or- 
der denying  its  motion  for  a  new  trial. 

Appellant  makes  the  following  points:  (1) 
That  deceased  was  employed  as  master  me- 
chanic and  was  intrusted  with  tbe  oversight 
of  all  tbe  machinery  of  tbe  sugar  house; 
(2)  be,  therefore,  assumed  the  risks  of  bis 
employment;  (3)  contributory  negligence  on 
the  part  of  deceased ;  (4)  "he  fully  knew  and 
appreciated  and  apprehended  all  of  the  dan- 
gers surrounding  his  employment;"  (5)  that 
If  tbe  preheater  was  out  of  repair,  it  was 
patent  to  deceased  and  It  was  his  duty  to 
have  remedied  its  condition ;  (6)  if  that  was 
the  condition  of  the  apparatus,  be  should 
have  complained  of  it  to  defendant ;  (7)  when 
deceased  was  employed  as  mechanic  and  as- 
sistant superintendent  be  expressly  assumed 
tbe  duty  of  putting'  all  machinery  into  thor- 
ough running  condition. 

Respondents,  in  their  brief,  say: 

"The  long  and  able  opening  brief  of  appellant 
*  *  *  deals  with  adjudicated  cases  and  legal 
principles  applicable  to  litigation  involving  such 
propositions  as  'equal  means  of  knowledge,  'com- 
parative knowledge  of  masters  and  servants,' 
Continuance  of  employment,'  'duties  of  servants 
to  inform  masters  of  defects  and  danger,'  'pre- 
caution against  a  Imown  or  apparent  danger,^  or 
'duty  of  employer  to  repair.'  The  evidence  in 
this  case  does  not  require  consideration  of  any 
of  those  guestiras." 

.  Respondents  assign,  as  defendant's  neg- 
ligence: (a)  Defendant's  informing  decedent 
that   the  preheater   would   safely   carry  a 
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Steam  pressure  of  70  potmds  when  In  fact 
it  wai^  only  built  for  a  maximum  pressure  of 
40  pounds;  (b)  defendant's  failure  to  nse 
ordinary  care  in  the  selection  of  the  culpable 
employ^,  John  Wegman. 

In  December,  1908,  deceased,  who  was  then 
employed  In  a  sugar  factory  at  Chlno,  San 
Bernardino  county,  wrote  to  Mr.  R.  L.  Me- 
Crea,  assistant  secretary  of  defendant  oor- 
poratlon,_  the  following  letter: 

"Mr.  R.  Xj.  McCrea.  Dear  Sir:  Recently 
learned  that  your  company  intends  to  start  your 
plant  at  Corcoran.  If  the  same  is  correct  and 
you  have  not  already  selected  a  man  to  operate 
same,  would  like  you  to  consider  an  Application 
from  me.  If  your  company  cares  to  consider 
with  mo  the  matter,  kindly  notify  me  as  soon 
as  possible.  Will  be  in  city  in  the  latter  part 
of  the  week ;  so  would  call  at  your  office  if  you 
desired.     Tours  truly,  Wm.  L.  LIppert." 

Written  in  blue  pencil: 

"B/R  Mr.  Gole.  Mr.  P.  has  written  Mr. 
Iiockwood — &  80  good  team." 

A  meeting  was  thereupon  arranged,  whldi 
took  place  in  the  defendant's  office  in  Los 
Angeles,  on  the  26th  day  of  Mardi,  1909. 
As  to  what  th«i  occurred,  Mr.  W.  C.  Petch- 
ner,  the  secretary  of  defendant,  testified: 

"At  that  meeting,  at  which  Mr.  Lippert,  my- 
self, and  Mr.  Cole  (vice  president  and  general 
manager  of  defendant)  were  present,  I  referred 
to  Mr.  Lippert's  application  and  told  him  we 
wanted  somebody  to  take  mechanical  charge  of 
the  house ;  that  Mr.  Connolly  (defendant's  su- 
perintendent) had  told  us  he  would  not  care  to 
undertake  the  mechanical  charge  of  the  house, 
and  Mr.  Connolly  had  stated  Mr.  Lippert  was 
the  one  whom  we  should  get,  because  he  had 
been  employed  at  the  house  in  its  construction, 
and  in  the  installation  of  the  machinery,  and 
was  supposed  to  understand  all  about  it,  and  he 
would  prefer  to  have  such  a  man.  I  told  this 
to  Mr..  Iiippert  and  asked  him  what  he  knew 
about  the  uouse,  and  also  asked  him  about  his 
previous  employment;  I  told  him  what  duties 
we  should  expect  from  him ;  that  he  was  to  be 
there  as  the  engineer  to  take  charge  of  the  me- 
chanical part  of  the  house,  because  Mr.  Connol- 
ly was  a  superintendent  merely,  and  not  a  ma- 
chinist or  engineer.  I  repeated  all  this  expla- 
nation to  Mr.  Iiippert,  and  asked  him  if  he  felt 
competent  to  take  charge  of  the  machinery  of 
the  nouse.  He  said  he  did ;  that  that  was  his 
business;  that  he  had  been  employed  in  the 
house  the  year  previously,  and  that  he  had  made 
out  the  plan  of  the  house  wiring  and  the  placing 
of  the  machinery,  and  had  taken  part  in  the  in- 
stalling of  the  machinery  in  the  house.  *  *  • 
I  took  up  my  active  duties  at  Corcoran  in  the 
month  of  January,  1909,  pnd  was  there  during 
all  the  time  the  factory  was  prepared  for  opera- 
tion for  that  season,  although  I  was  away  occa- 
sionally in  San  SVancisco  and  Los  Angeles. 
Mr.  Connolly  reported  to  me  as  his  immediate 
superior  while  I  was  there,  and  up  to  the  15th 
of  July,  1909.  Mr.  Lippert  never  made  any  re- 
port to  me  during  that  period  or  any  time  prior 
to  the  accident  regarding  any  defects  in  the  pre- 
heater." 

Mr.  Cole  substantially  corroborated  Mr. 
Petchner's  testimony  as  to  the  conversation 
above  set  forth.  On  March  23,  1909,  Lippert 
wrote  from  Chlno  to  Mr.  Connolly,  stating 
that  he  had  some  work  to  finish  at  Chlno, 
and  that  he  thought  he  could  take  the  posi- 
tion at  Corcoran  about  the  first  of  April.  He 
did  commence  work  with  defendant  some 
time  in  April. 


Mrs.  Annie  l^.  lippert  testified: 

^.'?.7^'4«  ^  San  Francisco.  I  was  married  to 
William  Leo  Lippert  in  Oakland  in  1908.  At 
Uiat  time  he  was  employed  by  the  American 
Beet  Sugar  Company  as  master  mechanic  at 
Chmo,  Cal.  He  stayed  at  Chino  several  months, 
and  came  back  to  San  Frandsoo,  where  we  i^ 
mamed  for  a  year  and  a  half.  'Then  Mr.  Lip. 
pert  went  to  work  to  Corcoran  in  the  year  10((?. 
where  he  remained  about  six  months.  Then  b» 
was  sent  for  to  go  to  work  at  Chino.  When 
they  employed  him  in  tho  sugar  factory  at  Cor- 
coran, they  asked  him  to  take  the  house  as  mas- 
ter mechanic.  He  had  previously  worked  at 
Corcoran,  helping  to  install  some  of  the  machin- 
ery." 

There  was  received  In  evidence  a  oontnct, 
dated  November  14,  1907,  between  defendant 
and  the  American  Foundry  &  Machinery  Com- 
pany, under  which  the  latter  was  to  furnish 
the  former  with  an  "evaporating  system," 
and  containing  specifications  as  to  the  con- 
struction  thereof.     Said  contract  provided: 

"Preheater  to  be  of  steel  and  to  stand  a  work- 
ing pressure  of  12  pounds ;  steam  chest  to  stand 
a  working  pressure  of  40  pounds." 

M.  B.  Kearney,  a  witness  for  plalntltri, 
testified  that  he  had  worked  as  a  steam- 
fitter  In  sugar  factories  in  different  states, 
and  that  he  was  employed  as  such  at  the 
Corcoran  plant,  although  8  or  10  years  had 
elapsed  since  he  had  last  worked  In  a  sugar 
factory;  that  he  commenced  work  there 
about  the  1st  of  April;  that  he  overhauled 
all  the  steam  pipe  that  needed  working  on 
and  put  in  some  new  pipe.  Referring  to  the 
preheater,  witness  said: 

"It  is  a  large  cylinder  shaped  piece  of  machin- 
ery between  8  and  10  feet  in  length,  about  6 
feet  in  diameter,  with  a  number  of  brass  tnbei 
running  through  lengthways  for  the  purpose  of 
carrying  steam." 

Continuing,  witness  explained  at  length  the 
construction  of  the  pr^eater,  the  locatitm  of 
valves  for  the  control  of  steam  pressure,  etc, 
and,  as  to  Its  function  In  the  making  of  sa- 
gar,  said: 

"There  Is  an  opening  about  in  the  center 
where  the  juice  (of  sugar  beets)  is  admitted  and 
drops  down  over  those  tubes  and  is  heated  bj 
the  steam ;  juice  coming  from  elsewhere  li 
pumped  into  the  cylinder  and  spreads  out  ovet 
the  heated  steam  pipe  and  passes  off  into  the 
evaporators." 

AS  to  the  "steam  head"  <»  "steam  diesT 
which  blew  out  and  caused  the  death  of 
Lippert,  witness  said: 

"I  think  the  steam  head  is  sgnare  and  has  a 
lid  of  cast  iron,  and  is  set  back  a  little,  kind  of 
concave.  •  •  *  It  is  bolted  all  around  with 
bolts  two  or  three  inches  apart." 

He  testified  that,  "about  a  week  before  the 
campaign  started,"  he  took  the  pressure  valre 
apart  and  cleaned  It;  the  preheater  was 
steamed  up  for  several  days'  before  the  day 
of  the  explosion.  * 

Washington  A.  Connolly  was  called  as  a 
witness  by  plaintiffs  and  testified: 

"I  was_  employed  by  defendant  at  Oorcoraa 
as  superintendent  or  sugar  expert  for  sugar 
manufacturing,  from  the  15th  of  March,  1W9, 
until  about  the  21st  of  December,  1809.  Uj 
duties  were  to  take  charge  of  manufacturing  and 
producing  sugar  from  beets  and  take  diarge  of 
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chemical  control  ot  the  house;  that  is,  I  woald 
be  superintendent  over  the  chemista  attenaing 
to  the  chemical  part  of  the  house — I  was  super- 
intendent over  all  the  employ&i  of  the  Pacific 
Sugar  Corporation  outside  of  its  office  affairs. 
•  *  •  Mr.  lappert  was  employed  rijcht  along, 
I  think,  from  in  April  or  the  1st  of  May.  He 
was  hired  as  master  mechanic  by  Mr.  Petchner. 
I  was  told  so  by  himself.  His  duties  were  to 
take  full  charge  of  all  the  machinery,  and  at  the 
time  he  was  hired,  which  was  not  in  the  mann- 
factnring  season,  he  was  to  repair  and  over- 
haul everything  prior  to  the  manufacturing  cam- 
paign, which  was  supposed  to  start  then  about 
the  1st  of  July.  *  •  •  Mr.  Lippert  was  next 
in  authority  to  me." 

Witness  described  the  apparatus  and  said: 

"I  don't  know  what  pressure  this  preheater, 
or  the  heads  of  this  preheater,  were  supposed  to 
be  able  to  withstand,  or  were  constructed  to 
withstand.  Q.  Did  you  ever  instruct  Mr.  lip- 
pert  as  to  what  pressure  they  were  able  to  with- 
stand? A.  There  were  no  instructions  given, 
except  Mr.  Lippert  and  I  got  together.  Q.  M 
you  will  answer  me  yes  or  no,  we  will  get  along 
gaicker.  Tou  said  yon  did  not?  A.  No.  Q. 
IMd  any  one  instruct  Mr.  Lippert  as  to  the  pres- 
sure? A.  As  to  the  pressure?  Q.  As  to  the 
pressure  that  the  heads  were  supposed  to  carry. 
A.  No,  sir;  not  that  I  know  of.  No  sir;  I 
don't  know  what  pressure  the  heads  were  sup- 
posed to  carry."  (Witness  is  handed  a  paper 
and  asked  if  he  knows  in  whose  handwriting  the 
word  "Lippert"  to.)  "A.  Tlat  is  my  handwrit- 
ing. I  presume  I  gave  that  paper  to  Mr.  Lip- 
pert from  die  looks  of  it.  That  is  my  handwrit- 
ing. Whether  I  gave  it  to  Mr.  Lippert  or  my 
derk,  it  don't  make  a  bit  of  difference,  it  was 
intended  to  go  to  Mr.  Lippert.  It  was  given 
to  Mr.  Lippert  before  the  campaign  started,  I 
riiould  judge  about  the  Ist  of  July;  something 
like  that  That  specifies  preheaters.  Mr.  Lip- 
pert and  I  got  those  instructions  up  ourselves, 
fnat  paper  was  received  from  nobody  but  my- 
self." 

The  paper  referred  to  was  offered  and  re- 
ceived In  evidence  and  marked  "Plaintiffs' 
Exhibit  A."  It  Is  of  some  length,  and  con- 
tains Instructions  for  operating  the  various 
parts  of  the  madilnery  in  the  factory.  We 
quote : 

"From  here  draw  your  juice  into  preheater 
level  of  juice  as  indicated  by  gauge  glass.'  The 
preheater  is  supposed  to  carry  the  full  70 
pounds,  on  steam  end  and  12  on  exhaust  or  sup- 
ply end.  I  would  auggeat  not  to  carry  over  6 
pounds  on  supply  end;  then  we  can  regulate 
our  pressure  as  required." 

The  witness  continued: 

"Before  starting  up  the  plant!  called  Mr.  Lip- 
pert's  attention  to  that  safety  valve,  about  its 
sticking.  I  told  him  the  safety  valve  was  apt 
to  stick  occasionally.  We  had  not  operated  the 
plant  except  preliminarily  the  morning  of  the 
15th  of  July,  1909.  I  cannot  tell  if  the  safety 
valve  stuck  ftat  day.  •  •  •  A  few  minutes 
before  the  rear  end  of  the  preheater  blew  out  I 
was  around  there  tall<inx  to  Mr.  Lippert  there 
manipulating  the  preheater,  and  as  near  as  I 
can  remember  I  think  I  noticed  a  pressure  of 
a  little  over  20  pounds  on  the  steam  end,  and 
about  8  or  10  pounds  on  the  low-pressure  side. 
•  •  •  I  knew  a  boy  named  Wegman.  His 
duties  were  to  run  the  preheater  and  the  evapo- 
rators. I  employed  him  for  tiiat  purpose.  We 
ran  a  preliminary  test  of  the  preheaters  about 
a  monUi  previous  to  that.  Mr.  Lippert  was 
there  at  the  time.  It  was  tested  more  for  leaks 
and  things  of  that  kind  and  to  ascertain  if  the 
lines  were  all  in  good  order.  So  far  as  I  know 
it  was  not  subjected  to  a  water  pressure  test 
^eie  to  a  way  to  test  the  pressure  as  to  what 


a  cast-iron  head  should  withstand,  th^  hydro- 
static test.  That  is  the  only  way  unless  yon  put 
the  steam  pressure  on.  Tou  are  liable  to  blow 
up  anything  in  testing  with  steam.  •  •  • 
I  did  not,  nor  as  far  as  I  know  did  any  one 
else,  tell  Mr.  Lippert  at  what  to  fix  the  safety 
valves  on  the  preheater.  That  safety  valve  (re- 
ferring to  diagram)  was  to  be  set  by  my  instruc- 
tions to  Mr.  Lippert  to  carry  not  ovpr  25  pounds. 
Those  instructions  were  given  verbally.  Besides 
that  Mr.  Lippert  made  a  special  safety  valve 
and  put  it  in  farther  on  the  other  line.  I 
never  ran  the  preheater.  It  was  practically  a 
new  apparatus  to  me.  There  was  no  test  of  the 
preheater  made  while  I  was  employed  by  the 
company.  • .  *  ♦  On  the  day  this  accident  oc- 
curred the  evaporators  had  just  been  started  up 
—Mr.  Lippert  started  them  up  himself.  Mr. 
Wegman  was  there  and  Mr.  Lippert  was  in- 
structing him.  This  was  the  fi'ist  day  and  the 
juice  had  jurt  got  started  there.  1  employed 
Mr.  Wegman.  I  don't  think  he  had  had  any 
previous  experience  in  that  line.  I  had  not  giv- 
en him  any  instructions  so  far.  I  told  him  what 
hto  -duties  were  when  I  employed  bim.  We  hired 
him  for  the  evaporator.  •  *  •  When  the  ac- 
cident occurred  I  ^ould  judge  I  was  about  26 
feet  from  the  preheater.  All  that  I  saw  was 
steam.  Just  at  the  time  when  I  was  ccHning 
around  the  comer  I  saw  Mr.  Lippert  vach  up 
and  get  h(4d  of  the  wheel — there  was  a  wheel 
that  was  connected  through  to  the  steam  valve 
supplying  steam  to  the  preheater." 

On  cross-examination  witness  said: 
"When  I  wanted  information'  respecting  the 
working  of  the  machinery  or  the  condition  of  it 
in  the  house  I  would  go  to  Mr.  Lippert  I  had 
no  technical  knowledge  of  it  at  all,  but  resorted 
to  Mr.  Lippert  for  informati<«  conoeming  the 
technical  points  of  the  machinery.  *  •  •  Mr. 
Lippert  told  me  that  he  knew  all  about  the  pre- 
heater, as  he  helped  to  build  It  and  tested  it  the 
previous  year.  That  was  about  the  synopsto  of 
it  He  always  said  that  he  was  afraid  of  the 
preheater,  because  he  said  some  day  the  thing 
would  blow  up." 

The  deposition  of  John  Wegman,  taken  on 
behalf  of  plaintiffs,  was  read  in  evidence. 
He  deposed  as  follows: 

"I  vrill  be  18  years  of  age  the  9th  day  of 
August,  1911.  I  reside  in  visalia  and  am  now 
working  in  an  automobile  shop.  I  was  working 
in  the  sugar  factory  at  Visalia,  and  Mr.  Sleland, 
the  superintendent,  sent  me  down  to  Corcoran. 
There  I  was  introduced  to  Mr.  Connolly,  the 
superintendent,  who  sent  me  to  Mr.  WiUiams, 
the  beet  end  foreman.  Mr.  Williams  showed  me 
the  next  day  the  different  valves  on  the  evapo- 
rators and  preheater." 

Witness  described  the  machinery  and  con- 
tinued: 

"This  preheater  had  valves  on  It  There  was 
one  valve  I  know  to  leave  the  steam  in,  that  ran 
down  towards  the  front  end  of  it.  Mr.  Lip- 
pert had  his  hand  on  it.  It  is  made  of  iron  and 
had  an  iron  wheel  on  the  end.  The  wheel  was 
blown  off  at  the  time  of  the  explosion.  •  •  • 
Hiere  was  a  safety  valve  on  top  of  the  preheater. 
I  don't  know  what  its  use  was.  I  don't  know 
about  the  uses  of  the  pipes  in  the  preheater  nor 
how  it  operated.  •  •  •  When  I  went  to  work 
at  the  sugar  factory  the  work  I  was  to  do  was 
to  run  the  evaporators  and  the  preheater.  Mr. 
Williams  he  came  around  and  gave  me  orders 
and  showed  me  all  the  valves.  Mr.  Williams 
told  me  how  to  start  them  up  and  told  me 
about  the  different  valves  and  told  me  how 
much  steam  to  carry  on  the  evaporators.  He 
told  me  to  carry  5  or  6  pounds  on  the  first  evap- 
orator and  the  next  evaporator  I  don't  know 
just  exactly  what  he  told  me,  nor  do  I  remem- 
ber now  what  he  told  me  to  carry  in  the  pre- 
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beater.  I  had  never  seen  nor  operated  a  pre- 
beater  before.  We  bad  started  ap  tbe  prebeat- 
er  the  morning  of  the  day  Mr.  Lippert  was 
killed.  We  got  tbe  evaporators  hot  and  fall  of 
juice,  and  it  was  just  getting  started.  When 
the  accident  occurred  and  Mr.  lippert  was  killed 
be  bad  bold  of  tbe  valve  and  I  was  right  off  to 
one  side  of  them.  He  bad  hold  of  the  valve  that 
you  turn  the  steam  in  with  into  the  prebeater. 
I  stood  there  for  a  second,  not  more  than  a  sec- 
ond, and  then  I  started  away,  and  just  as  I 
started  away,  the  prebeater  blew  out.  While 
I  was  standing  there  those  couple  of  seconds  I 
noticed  tbe  steam  gauge  on  the  prebeater.  It 
registered  about  23  pounds.  I  don't  Icnow  who 
turned  the  steam  into  that  prebeater;  Mr.  lip- 
pert had  hold  of  tbe  valve  at  that  time;  that 
is  all  I  know.  •  •  •  Q.  Did  you  have  any 
conversation  at  all  with  Mr.  Lippert  in  regard 
to  that  preheater?  A.  No,  sir;  I  never  bad  no 
conversation  with  him  at  all.  He  just  come 
around  and  asked  me  how  things  were  running. 
At  the  time  I  stood  those  couple  second  and 
looked  at  tbe  steam  gauge,  I  noticed  the  pre- 
heater steam  head  was  leaking  a  little  bit,  a  lit- 
tle around  the  bolts." 

Tbe  witness  stated  that  the  mechanics  had 
screwed  up  tbe  bolts ;  that  the  bolts  did  not 
give  way,  but  that  tbe  sheet  of  Iron  that 
covers  the  preheater  blew  out.  At  the  time 
of  the  explosion  he  was  about  a  foot  and  a 
half  away  from  tbe  preheater  and  received 
an  Injury  oa  his  wrist.  He  did  not  know 
at  what  pressure  the  safety  valve  was  set, 
and  did  not  remember  what  amount  of  steam 
be  was  supposed  to  carry  In  the  pre-heater. 

M.  B.  Kearney  was  recalled  and  gave  fur- 
ther details  of  what  occurred  at  the  time  of 
the  accident,  and  James  Mack  Hale  was  also 
sworn  as  a  witness  for  plaintiffs  and  testified 
to  facts  similar  to  those  given  by  other  wlt- 


E.  S.  Bulla,  connected  with  beet  sugar  fac- 
tories since  1890,  part  of  the  time  as  superin- 
tendent, testified  on  behalf  of  defendant.  He 
described  the  operation  of  evaporators  and 
preheaters,  although  be  said  the  preheater  at 
the  Corcoran  plant  was  the  only  one  he  had 
ever  seen.     He  said: 

"A  boy  of  16  years  is  perfectly  able  to  watch 
the  system  of  four  evaporators  and  one  preheater 
and  to  observe  the  steam  and  juice  level  in  each 
one.  •  •  •  The  master  mechanic  is  master 
of  the  mechanical  department.  It  is  his  duty 
to  regulate  the  steam  pressure  on  the  evapora- 
tors. By  regulating  the  evaporators,  I  mean 
the  setting  of  the  relief  valves  and  giving  tbe 
evaporator  man  in  charge  those  instructions  c^ 
how  far  and  how  high  the  steam  pressure  might 
rise,  and  in  regulating  the  reducing  valves  and 
allowing  no  more  steam  in  than  he  considers,  in 
bis  opinion  as  an  engineer,  is  safe  for  the  ma- 
chine." 

O.  D.  Klefer,  a  witness  for  defendant,  tes- 
tified: 

"I  reside  at  Corcoran,  where  I  have  lived  for 
almost  5  years.  My  trade  is  that  of  a  machin- 
ist. I  went  to  work  for  the  Corcoran  sugar 
factoiT  on  the  4th  of  March,  1908.  *  •  • 
Mr.  Lippert  was  master  mechanic  there,  in 
which  capacity  I  have  had  conferences  with  him. 
*  *  *  At  tbe  time  of  the  explosion  I  was 
probably  15  or  20  feet  from  the  preheater — 
within  a  few  minutes  before  the  explosion.  I 
could  see  the  preheater  from  where  I  was.  Just 
before  tbe  explosion  Mr.  lippert  and  I  sat  on 
the  water  line.    We  talked  about  the  preheat- 


er. I  wanted  him  at  that  time  to  cut  it  off;  I 
told  him  that  It  was  a  detriment  and  no  use  to 
the  factory.  He  said  that  the  machinery  wan 
put  there  to  run,  and  he  was  going  to  ran  it; 
we  came  back  in  around  dte  prebeater,  and 
steam  was  coming  out  through  the  bolt  holes  on 
tbe  south  end  of  it.  Mr.  Lippert  called  Mr. 
Connolly;  Mr.  Connolly  bad  been  talking  to 
Mr.  Wegmon  whom  he  had  at  that  time  beoi 
showing  bow  to  run  the  evaporator.  Mi.  Con- 
nolly came  over  and  spoke  to  Mr.  Lippert  a  feu- 
words,  and  I  walked  back.  •  •  •  i^^n 
Mr.  Lippert  started  to  working  with  the  wheel 
of  the  long  valve  that  leads  to  tbe  main  steam 
line,  as  I  understand  it  I  turned  around  and 
left  the  factory,  or  attempted  to.  I  left  be- 
cause I  did  not  think  It  was  policy  to  stay 
around.  X  was  afraid  of  it.  Tbe  steam  was  i.<>- 
suing  from  the  steam  chest  then.  *  •  •  The 
only  thing  Mr.  Lippert  said  at  that  time  was 
that  he  was  afraid  to  start  tbe  preheater.  I 
had  talked  with  him  before  that.  He  said  that 
be  did  not  believe  that  the  steam  lines  wert 
connected  up  properly.  He  said  be  thou^t  that 
the  steam  lines  could  be  fixed  so  they  would 
work — that  he  was  going  to  try  to  run  them  to 
the  preheater." 

On  cross-examination  witness  said: 
"In  the  position  I  held  at  the  time,  I  was  noi 
supposed  to  know  anything  about  the  machineiy. 
My  trade  is  a  machinist,  but  I  was  tbe  yard- 
man there.  I  had  control  of  tbe  yard.  If  any- 
thing happened  to  the  machinery  out  there,  I 
went  to  Mr.  Lippert.  Mr.  Lippert  had  entire 
charge  of  the  machinery  part  of  the  factory." 

Upon  the  dose  of  plalntUEs'  case,  defend- 
ant moved  for  a  nonsuit  on  the  grounds:  (I'l 
That  no  negligence  on  the  part  of  defendant 
has  been  shown ;  (2)  deceased  was  guilty  of 
contribatory  negligence;  (3)  deceased  assum- 
ed the  risk  of  the  employment.  The  court 
denied  the  motion  tor  nonsuit. 

In  Shearman  &  Redfleld  on  Negligence,  { 
60,  the  following  rule  Is  declared: 

"Where  a  thing  which  causes  injury  is  shows 
to  be  under  the  management  of  Uie  defendant, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  cere,  it  aifords 
reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose 
from  want  of  care." 

In  Bose  V.  Stephens,  etc.,  Co.  (C.  O.)  11 
Fed.  438,  it  is  said: 

"In  the  present  case  tbe  boiler  which  explod- 
ed was  in  the  control  of  the  taapioyta  of  tbe 
defendant.  As  boilers  do  not  usually  explode 
when  they  are  in  a  safe  condition  and  are  prop- 
erly managed,  the  inference  that  this  boiler  was 
not  in  a  safe  condition,  or  was  not  properly  man- 
aged, was  justifiable." 

It  was  further  said  that,  while  the  rule  is 
more  freQuoitly  applied  in  cases  against  ca^ 
rlers  of  passengers  than  in  any  other  class, 
there  is  no  foundation  for  limiting  the  role 
to  carriers.  "Hie  presumption,"  said  tbe 
court,  "originates  from  the  nature  of  tbe  act, 
and  not  from  tbe  nature  of  the  relations  be- 
tween tbe  parties." 

[1, 2]  The  cases  are  Industriously  dted  and 
considered  In  Judson  v.  Giant  Powder  Co., 
107  CaL  549,  40  Pac.  1020,  29  U  B.  A  718, 
48  Am.  St  Rep.  146.  Referring  to  tbe  case 
of  Young  v.  Bransford,  12  Lea  (T«m.)  232. 
which  supports  a  ccwtrary  doctrine,  attentlui 
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Is  called  to  the  following  language  in  the  re- 
ported opinion  of  that  case: 

"At  the  tame  time  the  fact  that  there  was 
an  explosion,  which  is  not  an  ordinarj  incident 
of  the  use  of  a  steam  boiler,  ought  to  have  some 
weijrht,  inasmach  as  it  may  be  out  of  the  power 
of  the  ag^eved  party  in  some  instances  to 
prove  any  more.  The  reasonable  rule  would 
seem  to  be  that  laid  down  by  Juilge  Wallace: 
'That  from  the  mere  fact  of  an  explosion  it  is 
competent  for  the  jury  to  infer,  as  a  proposition 
of  fact,  that  there  was  some  negligence  in  the 
management  of  the  boiler,  or  some  defect  in  its 
condition.' " 

We  are  satisfled  that  this  is  a  case  where 
the  doctrine  of  res  ipsa  loquitur  is  applica- 
ble, and  plaintiffs  are  not  precluded  from 
relying  upon  it  because  they  charged  specific 
omissions  of  duties  or  acts  of  negligence. 
This  latter  proposition  Is  well  supported  In 
Cassady  v.  Old  Golony  Street  Railway  Co., 
184  Mass.  156,  68  N.  B.  10,  63  I/.  R.  A.  285, 
where  It  was  said: 

"The  defendant  also  contends  that  even  if 
originally  the  doctrine  would  bave  been  applica- 
ble, the  plaintiff  had  lost  or  waived  her  rights 
under  that  doctrine  [res  ipsa  loquitur]  because, 
in.<!tead  of  resting  her  case  solely  upon  it,  she 
undertook  to  go  further  and  show  ^rticularly 
the  cause  of  the  accident  This  position  is  not 
tenable.  It  is  true  that  where  the  evidence 
shows  the  precise  cause  of  the  accident  as  in 
Winship  V.  New  York,  N.  H.  4  H.  K.  Co.,  170 
Masa.  464,  49  N.  E.  647,  and  similar,  cases, 
there  is,  of  course,  no  room  for  the  application  of 
the  doctrine  of  presumption.  The  real  cause 
being  shown,  there  is  no  occasion  to  inquire  as 
to  what  the  presumption  would  have  been  if 
it  had  not  beni  shown.  But  if  at  the  close  of 
the  evidence  tihe  cause  does  not  dearly  appear, 
or  if  there  is  a  dispute  as  to  what  it  is,  then 
it  is  open  to  the  plaintifT  to  argue  upon  the 
'  whole  evidence,  and  the  jury  are  justified  in  re- 
lying upon  a  presumption,  unless  they  are  satis- 
fied that  the  cause  has  been  shown  to  be  in- 
coDsifltent  with  it  An  unsuccessful  attempt  to 
prove  by  direct  evidence  the  precise  cause  does 
not  estop  the  plaintiff  from  relying  upon  the 
presumpnons  applicable  to  it" 

PlaintlffB  may  therefore  rely  oa  the  pre- 
sumption of  defendant's  negligence,  although 
they  endeavored,  as  did  defendant,  "to  show 
partlcnlarly  the  cknse  of  the  accident." 

Deceased  was  shown  to  have  been  compe- 
tent "to  be  there  as  the  engineer,  to  take 
cbarge  of  the  mechanical  part  of  the  house," 
for  which  purpose  he  was  employed,  as  a 
witness  testified.  He  had  a  general  knowl- 
edge of  the  plant  and  the  machinery  there 
in  use,  for  he  had  helped  to  install  some  of 
it.  It  was  not,  however,  a  part  of  his  duty 
personally  to  operate  the  different  machines 
of  the  plant,  or  any  one  of  them.  Other  per- 
sons were  In  personal  charge  of  their  oper- 
ation. The  evaporators,  including  the  pre^ 
beater,  tbe  explosion  of  which  caused  the 
death  of  Idppert,  were,  by  Superintendent 
Connolly,  placed  in  charge  of  the  boy,  Weg- 
man,  less  than  16  years  old.  Wegman  was 
told  by  Connolly  to  report  to  Williams,  the 
beet  foreman,  for-  Instructions  how  to  run 
the  preheater,  and  Wegman  testified  that  no 
InstmctioiiB  were  given  him  by  deceased,  and 
that  aU  he  had  were  given  by  Wiillams  to 


whom  Snperlntend«it  Connolly  sent  him.     He 
teettfled: 

"Williams,  he  came  around  and  gave  me  orders 
and  showed  me  all  tbe  valves.  Mr.  Williams 
told  me  how  to  start  them  up  and  told  me  about 
the  different  valves  and  told  me  how  much  steam 
to  carry  on  the  evaporators." 

Wegman  could  not  remember  what  his  In- 
structions were  as  to  the  pressure  he  was 
to  carry  in  the  preheater.  "rhls  was  quite  an 
Important  fact  for  Wegman  to  know;  and, 
as  he  had  no  knowledge  except  as  he  got  it 
from  Williams  and  as  Connolly  sent  him  to 
Williams,  It  is  fair  to  presume  that  Williams 
had  tbe  information  given  in  the  superin- 
tendent's written  instruction  that  "the  pre- 
heater is  supposed  to  carry  the  full  70  pounds 
on  steam  end,"  and  so  Instructed  Wegman. 
Connolly  testified  that  there  were  six  copies 
made  of  these  Instructions,  and  they  show 
on  their  face  that  they  were  Intended  fbr  the 
information  of  the  foremen  of  tbe  different 
departments  of  the  plant  Wegman  testified 
that  he  "had  never  seen  nor  operated  a  pre- 
heater before."    Witness  Bulla  testified  that: 

"A  boy  of  16  years  is  perfectly  able  to  watch 
tbe  system  of  four  evaporators  and  one  pre- 
heater and  to  observe  the  steam  and  juice  level 
to  each  one." 

[3]  Tbe  Jury  were  Informed  in  great  detail 
by  witnesses  as  to  the  component  parts  of 
the  plant  and  their  several  offices,  and  illus- 
trative diagrams  were  used  to  aid  in  the  ex- 
planation. We  think,  with  the  information 
placed  before  them,  they  were  as  well  quali- 
fied to  form  an  opinion  of  Wegman's  compe- 
tency as  was  tbe  witness  Bulla.  How  far 
the  Immaturity  In  years  or  the  ignorance  of 
Wegman  contributed  to  the  explosion  of  the 
boiler  was  a  matter  for  the  Jury  to  determine 
under  all  the  facts  and  circumstances.  He 
testified  that  a  second  or  two  before  the  ex- 
plosion he  had  been  standing  near  tbe  pre- 
heater, and  noticed  that  the  steam  gauge  reg- 
istered 23  pounda  Connolly  testified  that  a 
few  minutes  before  the  explosion  he  was 
around  there  and-  "noticed  a  pressure  of  a 
little  over  20  pounds  on  the  steiim  end." 
Witness  Kearney,  a  steam-fitter,  employed  by 
defendant,  was  sent  by  Llppert  to  tighten  up 
some  bolts  around  the  steam  bead  that  were 
leaking.  He  gave,  In  his  testimony,  a  very 
complete  description  of  the  preheater.  He 
testified  that  Llppert  came  to  where  ^e  was 
working  and  told  him  to  take  his  helper  and 
go  to  the  preheater  as  it  was  leaking  slight- 
ly ;  that  he  went  to  the  boiler  with  his  help- 
er ;  that  Wegman  was  there,  whose  duty  was 
"to  see  that  the  steam  gauges  were  kept  at 
a  certain  stage" ;  that  Williams  was  there- 
also;  that  he,  tbe  witness,  and  his  helper 
tightened  up  the  bolts  where  the  leak  mostly 
was  and  after  tightening  up  the  bolts  he 
"looked  up  at  the  steam  gauge  and  saw  It 
registered  In  the  neighborhood  of  47  pounds"; 
he  ''turned  to  Williams  (who  was  Wegman's 
instructor),  the  beet  foreman,  and  said:  'How 
much  steam  do  you  generally  carry  in  that 
pr^water?'    He  looked  up  at  the  gauge  and 
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said:  That's  right.* "  Therenpon  Kearney 
and  his  helper  left,  Kearney  remarking  to  his 
helper:  "Pack  np  your  tools  and  let's  get  out 
of  here."  He  testified  that  they  had  walked 
over  to  the  machine  shop  where  they  had 
been  working,  a  distance  of  50  w  75  feet, 
when  the  explosion  occurred.  He  immediately 
returned  and  found  Lippert  in  the  pit  close 
to  the  boiler  where  be  died  in  about  10  min- 
utes. Lippert  was  not  at  the  bc^ler  when 
Kearney  was  tightening  the  bolts  and  when 
Kearney  spoke  to  Williams,  but  he  seems  to 
have  returned  to  the  heater  during  these  few 
seconds,  and  about  all  we  can  learn  from  the 
testimony  is,  as  testified  by  Wegman: 

"He  (Lippert)  had  bold  of  the  valve  that  you 
turn  the  steam  in  with  into  the  preheater." 

WiUiame  did  not  testify  at  the  trial.  Weg- 
mau's  testimony  was  that  the  steam  gauge 
read  23  pounds,  but  against  this  Is. the  tes- 
timony of  Kearney,  a  steam-fltter,  who  had 
called  WUllams'  attention  to  the  fact  that 
the  gauge  showed  47  pounds,  and  seems  to 
have  hastened  to  get  away,  although  Wil- 
liams replied:  "That's  r^ht"  The  ma- 
chinery had  been  tested  before  "starting  up," 
and  apparently  all  the  parts  were  in  working 
order.  Lippert  did  not  live  to  explain  what 
he  Intended  to  do  when  he  took  hold  of  the 
valve  that  controlled  the  Intake  of  steam 
to  the  heater.  Under  the  circumstances  the 
only  reasonable  conjecture  that  can  be  In- 
dulged Is  that  with  steam  escaping  around 
the  bolt  heads  and  somewhat  around  the  edges 
of  the  boiler  head,  as  the  testimony  showed 
was  occurring,  he  would  naturally  endeavor 
to  shut  off  the  pressure.  But  It  was  too 
late.  At  that  second,  according  to  Wegman's 
testimony,  the  exi^osion  occurred. 

[4]  We  think  the  jury  were  Justified  from 
the  evidence  in  finding  that  WiUiams  and  Weg- 
man allowed  the  steam  pressure  to  readi  47 
pounds,  which  was  7  pounds  more  than  the 
maximum  "working  pressure"  which  the  mak- 
er of  the  preheater  had  stipulated  It  was  to 
stand.  Superintendent  Connelly  admitted  that 
he  gave  the  written  Instructions,  which  al- 
lowed a  pressure  of  70  pounds.  In  his  testi- 
mony be  seems  to  have  sought  to  make  Uppert 
equally  responsible  for  the  instructions.  He 
did  not  testify,  however,  that  Lippert  knew 
anything  about  the  wmtract  between  defend- 
ant and  the  maker  of  the  boiler;  nor  did 
he  testify  that  Lippert  had 'anything  to  do 
with  formulating  that  part  of  the  Instructions 
relating  to  the  pressure.  He  at  first  testified 
that  no  instructions  were  given  to  Uppert 
upon  this  point  When  confronted  with  the 
written  Instructions  he  admitted  that  they 
were  in  his  handwriting  and  were  given  to 
Lippert  before  the  campaign  started,  and 
added:  "Mr.  Lippert  and  I  got  those  instruc- 
tions up  ourselves."  Lippert  knowing  noth- 
ing of  the  specifications  made  by  the  boiler 
maker,  and  Connelly  knowing  what  they 
were.  It  is  not  at  all  likely  that  Lli^tert  fixed 
or  had  anything  to  do  In  sCatlng  the  pres- 
sure'   which    the    pr^eater    would    with- 


stand. Connolly  testified  that  be  called 
lippert's  attention  to  the  safety  valve, 
that  It  "was  apt  to  stick  occasionally," 
but  he  did  not  know  that  It  stuck  that  day, 
and  there  was  no  evidence  that  It  was  out  of 
order.    He  teedfled  that : 

"He  safety  valve  (referring  to  diaintim)  wag 
to  be  set  by  my  instractiona  to  Mr.  Lippert  to 
carry  not  over  25  pounds.  "Those  InBtroctions 
were  given  verbally." 

He  also  testified  that  Lippert  Instructed 
Wegman.  Wegman  testified  that  all  the  In- 
structions he  received  were  given  by  Wil- 
liams, to  whom  Connolly  sent  him. 

[(]  We  do  not  think  the  Jury  were  com- 
pelled to  accept  at  Its  face  value  tbe  testi- 
mony of  Connolly  as  to  verbal  Instructions 
or  conversations  with  Uppert,  who  being 
dead  could  not  explain  or  refute  them.  Con- 
nolly may  not  Intentionally  have  misstated 
any  fact,  but  his  memory  may  have  been 
at  fault.  Evidence  of  alleged  declarations 
of  deceased  persons  la  always  more  or  leas 
unsatisfactory  and  the  unsupported  testi- 
mony of  a  single  person  as  to  a  conversation 
between  himself  and  a  deceased  person  is 
regarded  as  the  weakest  of  all  kinds  of  evi- 
dence. Mattlngly  v.  Pennie,  105  Cai.  514,  39 
Pae.  200,  45  Am.  St.  Rep.  87;  Austin  v. 
Wilcoxson,  149  Cal.  24.  84  Pac.  417. 

[8]  Connolly's  connection  with  the  accident 
and  the  responsibility  resting  upon  him  in  a 
greater  or  less  degree  for  the  unfortunate 
accident  Justifies  classing  him  as  a  hostile 
witness,  although  circumstances  compelled 
plaintlfFs  to  call  him  as  a  witness  to  es- 
tablish certain  facts. 

[7]  Recurring  to  the  grounds  for  a  reversal 
of  the  judgment,  as  stated  by  defendant  in 
Its  brief,  It  may  be  conceded  as  proven  that 
deceased  "was  Intrusted' with  the  oversight 
of  all  the  machinery  of  the  sugar  house," 
but  It  does  not  follow  that  "he  assumed  all 
the  risks  attending  his  employment"  Tbere 
was  no  evidence  that  tbe  preheater  was  ont 
of  repair,  or  that  there  was  any  Imperfection 
In  It  calling  for  repair  or'  complaint  to  de- 
fendant, or  that  It  was  not  In  thoron^  running 
condition.  In  fact.  It  was  not  an  Indispensable 
part  of  the  plant,  for  Connolly  testified  that 
defendant  dispensed  with  It  altogether  after 
the  ■  accident  No  reasonable  cause  for  the 
explosion  can  be  assigned,  based  upon  any 
evidence,  other  than  It  was  caused  by  an  ex- 
cessive pressure  of  steam  to  whldi  the  pre- 
heater was  subjected  by  the  employA  of  de- 
fendant, whose  duty,  under  tbe  aotbority 
of  defendant,  It  was,  to  operate  this  macblne 
There  was  evidence  that  this  eva^aye  was 
performing  this  duty  under  the  Immediate 
instructions  of  Williams,  and  not  under  the 
direction  of  Lippert  at  tbe  time  the  exploetoo 
occurred.  If  Williams  was  governed  by  or 
had  In  mind  the  written  Instructions,  which  we 
think  must  be  presumed,  he  may  not  have 
been  at  fault,  bat  surely  defendant  was  In 
giving  them,  and  the  respmislblllty  thus 
passed  to  defendant  for  the  accident. 
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[1]  We  can  aee  no  grouAd  for  snatalnlng 
defendant's  contention  that  the  explosion 
was  caused  by  LlK)ert'B  contributory  negli- 
gence. He,  too,  was  authorized  to  assume 
that  the  preheater  would  withstand  70 
pounds  pressure,  nearly  double  Its  actual 
maximum  resisting  capacity.  Considering 
all  the  facts  and  drcumstances,  the  primary 
cause  of  the  accident  seems  more  reasonably 
traceable  to  the  erroneotia  instructions  given 
by  the  superintendent  upon  a  very  vital 
matter  than  to  any  other  cause,  and  for  this 
defendant  alone  is  responsible.  But  if  from 
all  the  evidence  no  reasonable  explanation 
of  the  accident,  acquitting  defendant  of 
blame,  was  shown,  the  verdict  and  Judg- 
ment may  rest  upon  the  presumption  of  de- 
fendant's negligence. 

[(-11]  In  its  opening  brief  the  speciflcations 
of  errors  called  to  our  attention  are,  in  sub- 
stance, that  the  court  erred  In  not  granting 
defendant's  motion  for  nonsuit  on  the  ground 
of  the  insufficiency  of  the  evidence  and  the  re- 
fusal of  the  court  to  instruct  the  Jury  to 
return  a  verdict  for  defendant  Also  on  the 
ground  that  the  court  permitted  plaintiffs 
to  amend  their  complaint  at  the  conclusion  of 
the  evidence  for  plaintiffs  by  charging  de- 
fendant with  culpability  in  tiie  selection  of 
an  Incapable  employ^,  to  wit,  John  Wegman. 
There  Is  also  a  general  spedflcatlon  of  the 
insufficiency  of  the  evidence  In  certain  par- 
ticulars. We  do  not  think  the  court  would 
have  been  Justified  in  granting  the  motion 
for  a  nonsuit  nor  In  directing  a  verdict  for 
defendant.  There  was  sufficient  evidence  to 
sustain  the  verdict  and  Judgment.  In  allow- 
ing plaintiffs  to  amend  their  complaint,  the 
I  court  was  exercising  a  discretion  confided 
to  it,  the  abuse  of  which  alcme  could  Justify 
reversal.  The  ruling  of  the  court  did  not 
carry  with  It  an  implication  that  Wegman 
was  In  fact  incompetent  to  perform  the 
duties  assigned  to  him.  The  implication 
was  that  there  was  sufficient  support  in  the 
evidence  Oh  the  point  to  go  to  the  Jury  for 
determination. 

The  Judgment  and  order  are  affirmed. 

We  concur:  BURNETT,  J.;  HABT,  J. 


BOLLERI  V.  BOISMRI.    (Civ.  2065.) 
OMstrict  Conrt  of  Appeal,  Elrst  District,  Cali- 
fornia.   March  IB,  1917.) 

Divorce  «=5»307— Support  or  Child— Aixow- 
ANCK— Disoamow  of  Coubt. 
Where  husband  and  wife,  pending  the  hut- 
band's  suit  for  divorce,  agreed  that  the  wife 
should  take  custody  of  their  minor  child  and 
support  him,  and  sbould  receive  in  full  of  her 
claims  to  the  husband's  separate  proi>erty  the 
sum  of  $2,000,  and  the  husband  recovered  a 
judgment  for  divorce,  and  the  court  embodied  in 
the  judgment  an  order  in  accordance  with  the 
ai^reement,  and  subsequently  the  wife  moved  for 
an  allowance'  for  support  of  the  child,  and  it 
appeared  that  she  still  had  on  hand  between  ¥1,- 
GOO  and  $2,000  of  the  $2,000  which  she  had  re- 


ceived from  her  husband,  that  the  money  waa 
available  for  the  support  of  the  child,  and  that 
the  husband  on  his  part  had  fully  periformed  all 
conditions  of  the  agreement,  the  action  of  the 
court  in  denying  the  wife's  motion  was  not  an 
abuRe  of  discretion. 

(Ed.  Note.— For  other  cases,  sea  Divorce, 
Cent.  Dig.  i  800.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;   W.  A  Beasly,  Judge. 

Action  for  divorce  by  Domenico  RoUerl 
against  Rosle  Rolleri.  From/  orders  denying 
defendant's  motion  subsequent  to  divorce  for 
an  allowance  for  support  of  her  child,  she 
appeals.     Affirmed. 

W.  R.  Biaggi,  of  San  Jose,  for  appellant. 
B.  A.  Herrlngton  and  James  L.  Atterldge, 
both  of  San  Jose,  for  respondent. 

PER  CURIAM.  The  plaintiff  sued  the  de- 
fendant "Jfor  a  divorce.  Pending  suit  the  par- 
ties came  together  and  entered  Into  an  ar- 
rangement with  reference  to  their  property 
rights.  The  property,  whatever  there  was, 
was  the  separate  property  of  the  husband. 
They  entered  into  an  agreement  by  which 
the  wife — the  defendant — ^was  to  take  the 
custody  of  the  minor  child  (whose  interests 
are  now  sought  to  be  advanced)  and  was  to 
support  him,  and  wab  to  receive  in  consid- 
eration thereof  and  in  full  of  all  her  claims 
to  the  property  of  the  plaintiff  the  sum  of 
$2,000.  The  plaintiff  recovered  a  Judgment 
against  his  wife  for  divorce,  and  the  court 
embodied  in  that  Judgment  an  order  in  ao- 
cordance  with  the  aforesaid  agreement  of 
the  parties.  Later  on  the  defendant  in  the 
case  moved  the  court  for  an  allowance  for 
the  support  of  the  child.  Upon  the  hearing 
of  tiiat  motion  It  appeared  that  she  still  had 
on  hand  something  between  $1,500  and  $2,000 
of  the  sum  of  money  which  she  had  received 
In  accordance  with  the  agreement  with  her 
husband,  and  that  that  money  was  In  a  form 
to  be  available  for  the  support  of  the  child — 
whose  support  she  had  undertaken  at  the 
time  she  received  it.  It  appeared  on  the 
other  hand  that  the  plaintiff  on  his  part  had 
fully  performed  all  the  conditions  of  that 
agreement.  The  court  denied  the  motirai, 
and  the  only  question  before  us  is  as  to 
whether  it  was  an  abuse  of  discretion  for 
the  court  so  to  do. 

We  are  satisfied  from  the  record  that  there 
was  no  such  abuse  of  discretion.  The  ordeiH 
appealed  from  are  therefore  affirmed. 


VAN  TASSELL  v.  HEIDT  et  at    (Civ.  208a) 

(District  Conrt  of  Appeal,  First  District,  Cali- 
fornia.   March  16,  1917.) 

Husband  and  Wife  <S=»333(9)— Auewation 

OF    AFTECTIONB    —    INSTJFFICIENCT    OP    EVI- 
DXNCE. 

In  an  action  by  a  wife  against  the  parents 
of  a  woman  for  having  alienated  from  his  wife 
the  affections  of  a  man  who  had  sought  illicitly 
the  regard  of  the  daughter,  where  the  evidence 
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doea  not  show  that  defendants  were  ever  guilty 
of  conduct  tending  to  alienate  the  affectioDs  of 
the  husband,  judgment  for  plaintiff  against  them 
will  be  reveniad. 

Ed.  Note.— For  othpr  cases,  see  Husband  and 
ife.  Cent.  Dig.  1 1121.] 

Appeal  from  Superior  Court,  Santa  Omz 
County;  Lucas  F.  Smith,  Judge. 

Action  by  Myrtle  K.  Van  Tasaell  against 
Ella  Heidt,  Laura  Heldt,  administratrix,  and 
ottters.  From  a  judgment  for  plaintitC, 
Laura  Heidt,  and  others  appeal.    Reversed. 

Chas.  M.  Cassin  and  James  L.  Atterldge, 
both  of  San  Jose,  and  W.  M.  Gardner,  of 
Santa  Cruz,  for  appellants.  John  H.  Leonard 
and  W.  P.  Netherton,  both  of  Santa  Crua, 
for  respondent. 

PER  CURIAM.  From  the  examination 
which  the  court  has  made  of  the  entire  rec- 
ord in  this  case,  and  dealing  with  the  mat- 
ter of  the  insufficiency  of  the  evidence  to  Jus- 
tify the  decision  of  the  court,  we  are  satis- 
fled  that  the  evidence  is  wholly  insufficient 
to  warrant  the  findings  and  decision  of  the 
trial  court.  This  being  an  action  against 
the  parents  of  a  young  woman,  who  alone 
have  appealed,  for  having  alienated  from 
his  wife  the  affections  of  a  man  who  had  il- 
licitly sought  the  regard  of  said  daughter, 
the  evidence  does  not  show  that  the  defend- 
ants in  the  action  were  ever  guilty  of  con- 
duct tending  to  alienate  the  affections  of  the 
husband  from  his  wife  so  as  to  subject  them 
to  an  action  for  damages.  In  other  words, 
there  is  no  sufficient  evidence  to  support  the 
findings  and  Judgment  of  the  trial  court  in 
80  far  as  the  appellants,  the  father  and 
mother,  are  concerned.  That  being  so,  and 
without  reference  to  the  question  of  the  er- 
ror which  the  court  made  in  the  admission 
of  hearsay  evidence,  which  seems  to  have 
been  repeated,  but  whldi  may  not  have  been 
sufficiently  objected  to,  we  think  that  the 
judgment  against  the  appellants  ought  to  be 
i-eversed;   and  it  is  so  ordered. 


1^  ft  B.  EMANUSL,  Inc.,  t.  OBBRLIN 
BROS.  CO.    (Civ.  2018.) 

(District  Court  of  Appeal,  First  District,  CaU- 
fomia.    March  15,  1917.) 

Venthb  «=»21— Chanob  of  Vknot— Plaob  of 

Defendant's  Residence. 
Where  a  contract  was  made  in  Fresno  coun- 
ty, and  to  be  performed  there,  and  defendant's 
principal  place  of  business  was  in  that  county, 
defendant  was  entitled  to  have  the  case  tried 
therein,  though  a  small  part  of  the  work  was  to 
be  done  and  ddivered  in  San  Frandaco,  but 
plaintiff  was  to  install  such  work  in  defend- 
ant's store  in  Fresno. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  I  34.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mogan, 
Judge. 


Action  by  tlie  L.  &  B.  Emannel,  Incorpo- 
rated, against  the  Oberlln  Bros.  Company. 
From  an  order  denying  defendant's  motloo 
for  change  of  place  of  trial,  defendant  ap- 
peals.   Reversed,  with  directions. 

Everts  &  Ewing,  of  Fresno,  for  appellant 
Milton  L  Schmitt,  of  San  Francisco,  for  re- 
spondent 

PER  CURIAM.  This  Is  an  appeal  by  de- 
fendant from  an  order  denying  its  motion  for 
a  change  of  the  place  of  triaL 

From  the  record  it  appears  that  the  con- 
tract Involved  In  the  action,  entered  into  by 
correspondence,  was  made  In  Fresno  county, 
and  was  to  be  performed  there.  It  also  ap- 
pears that  the  defendant's  principal  place  of 
business  Is  In  that  county.  Under  familiar 
rules,  therefore,  the  defendant  was  entitled 
to  have  the  case  tried  In  the  county  of  Fres- 
no. It  la  true  that  a  small  part  of  the  work  to 
be  done  by  the  plaintiff,  under  said  contract, 
consisted  in  the  alteration  of  some  show 
cases,  which  when  so  altered  were  to  be  de- 
livered for  shipment  to  Fresno  f.  o.  b.  San 
Francisco;  bnt  tbeee  cases  and  other  fixtures 
to  be  manufactured  by  plalntlfl  In  San  Fran- 
cisco were  to  be  Installed  by  it  in  the  defend- 
ant's store  in  Fresno,  so  that  this  part  of  the 
contract  like  the  remainder  must  be  regard- 
ed as  performable  In  Fresno  county. 

The  order  is  reversed,  and  the  court  Is  di- 
rected to  grant  defendant's  demand  that  the 
place  of  trial  of  the  action  be  changed  from 
the  city  and  county  of  San  B^ndsco  to  the 
county  of  Fresno, 


FARIAS  T.  FABIAa    (Otr.  2020.) 

(District  Court  of  Appeal,  First  District,  Oli- 

fomia.     March  15,  1917.) 
JvDOMENT  4=»15&— Vacation  or  Default- 

EiXCUSABLE    NxaLECT— SUFFICIKNCT   OF  AF- 
PUCATION. 

Motion  under  Code-CHv.  Proc.  i  473,  allowing 
vacation  of  default  where  suffered  thit>a;b  ex- 
cusable ne^ect,  to  set  aside  default  judfment 
in  action  for  divorce,  and  filed  five  months  after 
default,  merely  charging  tliat  defendant's  attor- 
ney was  away  and  necflected  to  enter  appearance 
or  move  for  further  time,  and  not  supported  by 
attorney's  affidavit,  and  in  view  of  a  letter  writ- 
ten by  attorney  to  client  indicating  that  what- 
ever steps  were  taken  were  to  be  merriy  for  de- 
lay, was  insufficient  to  show  reusable  neglect 
under  the  statute. 

[Ed.  Note. — For  other  eases,  aee  Judgment, 
Cent.  Dig.  tS  310,  812,  313.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  Ada  Farias  against  WiUlam 
Farias.  Defendant  appeals  from  order  de- 
nying motion  to  vacate  default  judgment 
Affirmed. 

George  L.  Keefer  and  B&a  W.  Utter,  both 
of  Los  Angeles,  for  appellant.  Qearge  Ap- 
pell,  of  San  Francisco,  for  respondent 
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PEK  OUBIAM.  This  is  an  appeal  from 
an  order  denying  a  motion  to  vacate  a  Jndg- 
ment  by  defbult  In  an  actl<m  for  divorce. 

Xbe  action  waa  commenced  by  the  plain- 
tur  and  respondent  against  the  defendant 
and  appellant  in  the  dty  and  county  of  San 
Francisco  on  October  27,  191S.  The  defend- 
ant was  served  with  aammons  in  the  coun- 
ty of  Los  Angeles  on  November  19,  1918. 
Within  a  few  days  thereafter  he  wrote  to  an 
attorney  in  San  Francisco  named  Montagu, 
sending  him  ^16  to  be  applied  on  acconnt  of 
conrt  costs  and  attorney's  fees,  and  directing 
him  to  appear  for  defendant  in  the  action. 
No  appearance  was  filed,  and  no  application 
for  an  extension  of  time  within  which  to  ap- 
pear was  made  to  either  the  conrt  or  counsel 
for  plaintiff,  and  the  time  for  making  such 
appearance  exidted  on  December  19,  1913. 
The  default  of  defendant  was  entered  on  the 
17th  of  January,  1914,  and  an  Interlocutory 
Judgment  altered  shortly  thereafter.  The 
appellant  made  no  move  to  set  aside  said  de- 
fault nor  for  relief  from  said  Judgment  un- 
til July  8,  1914,  when  he  appeared  and  made 
a  motlcxi  to  set  aside  said  default  under  sec- 
tion 47S  of  the  Code  of  Civil  Procedure, 
which  said  motion  was  predicated  upon  the 
affidavit  of  said  defendant  to  the  effect : 

That  the  reason  why  no  appearance  waa  filed 
by  said  defendant  priw  to  the  entry  of  said  de- 
fault was  that  "said  Montagu  had  occasion  to 
go  out  of  the  dty  and  county  of  San  Francisco 
for  a-  few  days,  and  the  said  Montagu  went  out 
of  Raid  city,  and  was  absent  about  the  time  it 
waa  nececeary  to  file  a  demurrer  in  said  action  to 
prevent  a  default  being  entered  against  defend- 
ant; that  when  said  Montagu  was  out  of  the 
dty  of  San  Francisco  attending  to  other  busineas 
he  inadvertently  overlooked  the  said  case  of  d»- 
fcmdant,  and  failed  to  file  a  demurrer  or  answer, 
and  failed  to  get  an  extension  of  time  within 
which  to  appear  in  said  action.  •  •  •  Said 
attorney  was  so  engrossed  with  other  bnriness 
out  of  the  city  of  San  E^ncisco  that  he  over- 
looked the  case  and  failed  to  appear." 

No  affidavit  Is  presented  from  Montagu  In 
support  of  defendant's  said  motion;  and  it 
is  very  evident  from  the  foregoing  quota- 
tions from  his  affidavit  -  that  the  matters 
which  are  therein  stated  are  purely  of  hear- 
say, and  therefore  of  little.  If  any,  value  as 
evidence,  and  are  entirely  Insuffldent  to 
make  out  a  case  of  excusable  neglect  under 
section  473  of  the  Code  of  Civil  Procedure. 

In  addition  to  this  there  was  evidence  be- 
fore the  trial  Court  in  the  form  of  a  letter 
which  was  written  by  Montagu  to  the  de- 
fendant prior  to  the  time  when  his  default 
for  nonappearance  In  the  case  could  be  enter- 
ed, indicating  that  whatever  steps  were  to  tie 
taken  in  the  action  were  to  be  merely  for  de- 
lay, or,  In  the  language  of  said  attorney,  "to 
both»  and  stall  her  if  emergency  requires 
it." 

With  the  foregoing  facts  before  it,  it  is 
clear  that  the  trial  court  committed  no  abuse 
of  discretion  in  refusing  to  set  aside  the 
judgment  upon  the  defendant's  tardy  and  in- 


sufficiently supported  motion  for  such  an  or- 
der.    We  find,  therefore,  no  merit  In  this 
appeal. 
Order  affirmed. 


PEOPLE)  V.   SEIARLB.     (Cr.  655.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    March  15,    1917.     Rehearing   De- 
nied by  Supreme  Court,  May  10,  1917.) 

1.  Homicide  «=>255(1)  —  Evidencib— Sira'n- 

CIENCT— Sm^TUTB— "MANSLAUOHTEB.  " 

In  view  of  Pen.  Code,  |  192,  declaring  that 
"manslaughter'-'  includes  the  unlawful  killing  of  a 
human  being  without  malice,  by  a  lawful  act 
which  might  produce  death,  or  without  due 
caution,  in  a  homidde  case  in  which  defendant 
admitted  that  ahout  the  time  deceased  was 
wounded  a  loaded  rifle  whidi  he  waa  handling 
was  acddentally  discharged,  evidence  held  to 
sustain  a  Jury's  finding  that  the  homidde  re- 
sulted from  defendant's  failure  to  exercise  due 
care  and  drcumspection  in  discharging  the  fatal 
shot,  and  that  his  conduct  amounted  to  criminal 
n^ligence,  rendering  him  guilty  of  manslaugh- 
ter. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Gent  Dig.  i  539. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Manslaughter.] 

2.  HowoiDK  <3=3228(1)  —  Eyidencb— Surn- 
ciENCT— Corpus  Delicti. 

Evidence  that  deceased  shortly  after  a  shot 
was  fired  was  mortally  wounded  by  a  bullet  un- 
der drcnmstances  wbidi  would  exdude  any  in- 
ference that  the  wound  was  self-inflicted  was 
direct  evidence  of  death  and  cogent  and  irre- 
sistible evidence  of  violence  suffident  to  prove 
the  corpus  delicti. 

[EM.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  {  471.] 

8.  Criminal  Law  <b>406(1)—Eviderob— Ad- 
missions and  OoNFEssioNa— Admibsibilitt. 

Where  there  was  ample  evidence  tending  to 
show  that  a  crime  had  been  committed  by  some 
one,  admissions  and  confessions  of  the  defend- 
ant made  voluntarily  were  properly  received  in 
evidence. 

[E>d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  785,  894,  895.] 

4.  Homicide    4s>151(1)— Evidence— Bxtbden 

OF  Pboof. 
As  every  killing  is  unlawful  unless  express- 
ly excused  or  Justified  by  law,  upon  proof  that 
the  killing  was  done  by  defendant,  and  nothing 
further,  ue  presumption  of  law  is  that  it  was 
malicious  and  an  act  of  murder,  and  it  is  in- 
cumbent upon  the  defendant  to  prove  drcum- 
stances  in  mitigation,  excuse,  or  justification  un- 
less they  arise  out  of  the  evidence  produced 
against  him. 

[Ed.  Note.— For  other  cases,  -  see  Homicide, 
Cent  Dig.  |  276.] 

6.  Cbiminal  Law  ®=»63e(5)— Jury's  View  of 
Pbemibeb— Waiver  or  Objeciioit. 
While  defendant  had  the  right  to  be  present 
when  the  premises  were  being  visited  by  the 
jury,  he  could  waive  this  right  and  did  do  so 
when  it  was  expressly  stipulated  by  counsel 
that  no  one  need  accompany  the  jury  except  the 
sheriff. 

[E».  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «§  1474,  2120.] 

Appeal  from  Superior  Court,  Contra  Costa 
County;    A.  B.  MCKenzie,  Judge. 
Frank  Searle  was  convicted  of  manslaugh- 
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ter,  and  from  the  Jadgment  and  from  an  or- 
der denying  his  motion  for  a  new  trial,  be 
appeals.    Affirmed. 

A.  B.  Tinning,  of  Martinez,  and  T.  H. 
Delap,  of  Richmond,  fOr  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  John  H.  Rlordan,  Dep- 
uty Atty.  Gen.,  for  the  People. 

KERKJ6.4.N,  J.  The  defendant  was  charg- 
ed in  an  information  by  the  district  at- 
torney of  the  county  of  Contra  Costa  with 
the  crime  of  murder.  He  was  tried,  con- 
victed of  manslaughter,  and  sentenced  to 
Imprisonment  in  the  state  prison  at  San 
Quentin  for  a  term  of  eight  years.  The  pres- 
ent appeal  is  from  the  Judgment  and  from 
an  order  denying  defendant's  motion  for  a 
new  trial. 

Appellant  presents  but  three  gronnds  of 
appeal,  riz. :  Insufflciency  of  the  evidence  to 
support  the  verdict;  that  the  corpus  delicti 
was  not  proved  independently  of  the  extraju- 
dicial admissions  of  the  defendant;  and 
that  the  view  by  the  Jury  of  the  scene  of 
the  crime  in  the  absence  of  the  defendant 
was  a  violation  of  his  constitutional  right 

Dealing  with  the  first  point  urged,  the  de- 
fendant is  alleged  to  have  shot  one  Patrick 
Conroy  on  June  4,  1916.  The  testimony 
shows  that  the  deceased  was  found  that  aft- 
ernoon about  5  o'clock  mortally  wounded 
on  a  ranch  in  the  county  mentioned.  He  and 
one  Joe  Hidcey,  two  itinerant  laborers,  were 
friends  and  companions,  and  had  been  such 
for  a  period  of  eight  years.  On  the  after- 
noon of  said  June  4th,  walking  along  the 
railroad  track  in  the  vicinity,  th^  came  to 
a  small  shed  on  a  ranch  belonging  to  one  I. 
Tl  Coe,  which  they  selected  as  their  resting 
place  for  the  nl^t  They  unrolled  their 
blankets,  and  Conroy  went  to  get  some  wa- 
ter at  a  pump  about  400  feet  away  from  the 
shed.  About  5  minutes  thereafter  Hickey 
heard  a  shot.  He  paid  little  attention  to  it, 
but  a  few  minutes  later,  Conroy  not  having 
returned,  he  i^oceeded  to  the  pump  to  look 
for  him,  and  there  found  Conroy  prone  upon 
the  ground  with  a  bullet  wound  In  his  head. 
He  immediately  ran  to  the  county  road  close 
by  to  summon  hdp,  and  there  met  Ooe  and 
the  defendant  First  aid  was  given  to  Con- 
roy, and  the  defendant  was  sent  by  Coe,  by 
whom  he  was  employed,  to  a  town  a  mile 
away  for  medical  aid.  The  defendant  was  a 
stranger  in  the  county,  and  at  this  time  had 
been  employed  by  Coe  for  about  two  weeks 
only.  He  slept  in  a  cabin  some  200  feet  from 
the  pump  near  which  the  body  of  the  deceas- 
ed was  found.  About  a  week  before  the 
shooting  Ooe  had  loaned  the  defendant  a  load- 
ed Winchester  rifle.  About  half  an  hour 
before  Conroy  was  shot  the  defendant  had 
left  C6e,  with  whom  he  had  been  working 
repairing  a  fence,  to  do  the  evening  chores. 
Later  he  returned.  During  his  absence  Coe 
heard  the  report  of  a  gun,  and  it  was  a 
few   minutes   after   defendant's   return   Do 


where  Coe  was  still  wortdng  on  the  feoce 
that  Hickey  arrived  with  the  news  that  Us 
"partner"  had  been  shot.  Shortly  after  the 
defendant  had  been  dispatched  tot  a  doc 
tor,  Hickey,  who  waa  asslstiBK  Coe  in  hu 
mlnlstratlomi  to  the  wounded  man,  caa^t  a 
glimpse  of  a  man  g^ng  around  the  cabin  oc- 
cupied hy  the  defendant  Rarly  the  next 
morning  Conroy  died.  When  Hickey  an- 
nounced that  his  conqpanion  had  been  ehot. 
the  defendant  (who,  it  appears,  had  taken 
that  day  several  drinks  of  intoxicating  liq- 
uor) Tolnnteered  the  statement  that  some 
men  or  boys  had  been  shooting  rabbits  In 
the  neighborhood,  and  that  he  had  heard 
several  gunshots  that  afternoon,  seeking  per- 
haps to  convey  the  Inferenoe  that  Conroy  had 
been  shot  through  the  carelessness  of  hunt- 
ers. Suspicion  attached  to  the  defendant, 
and  he  was  put  under  arrest  that  night  M 
first  he  stoutly  denied  that  he  had  discharg- 
ed any  gun,  or  that  he  bad  hidden  a  gun,  or 
even  that  Coe  had  loaned  him  one.  Later, 
however,  he  admitted  that  a  loaded  rifie  had 
been  borrowed  by  him  from  Coe;  that  at 
about  the  time  the  deceased  was  wounded 
while  handling  the  rifle  It  was  accidentally 
discharged;  that  while  on  his  way  for  the 
doctor  he  went  to  his  cabin,  took  the  rifle, 
and  hid  it  where  it  was  subsequently,  and 
prior  to  his  confession,  found  by  an  officer. 
The  defendant  offered  himself  as  a  witness 
at  the  trial  and  in  the  course  of  his  testimo- 
ny said,  "Of  course,  I  could  not  tell  whether 
I  shot  him  or  not" 

[1]  The  evidence  is  sufBdent  to  warrant 
the  Jury  in  finding  that  the  defendant  klU«d 
the  deceased.  It  does  not  however,  show 
that  the  killing  was  intentional,  bat  It  does 
sustain  the  view,  which  doubtless  was  adopt- 
ed by  the  Jury,  that  the  homicide  teeolted 
from  failure  on  his  part  to  exercise  due  care 
and  drcumspectlon  In  discharging  the  ftital 
Shot ; .  that  his  conduct  amounted  to  crimlniil 
negligence,  rendering  him  guUty  of  man- 
slaugfater. 

Section  192  of  the  Penal  Code  declares: 

"Maaslanghter  Is  the  unlawful  kiliiog  of  a 
human  being,  witbout  malice.  It  is  of  two 
kinds:  *  *  •  2.  Involuntary  •  •  •  in 
the  commission  of  a  lawful  act  which  might  pro- 
duce death,  in  an  unlawful  manner,  or  witbout 
due  caution  and  drcumspectiou." 

"An  unintentional  homicide  oommitted  throuKh 
the  negligent  bandUng  of  a  firearm  in  a  way  io- 
dicating  a  reckless  disregard  of  life  is  man- 
slaughter. It  is  nHlligence  to  point  a  fireaim 
at  another  without  examining  to  see  whether  or 
not  it  is  loaded,  or  to  handle  or  use  it  ia  a 
place  where  a  discharge  is  likely  to  injure  an- 
other, as  in  a  highway."  llicfaie  on  Homicide, 
vol.  1,  p.  253. 

So,  where  partleB  were  playing  or  skylarfc- 
Ing  and  defendant  recklessly  handled  Us 
gun.  Murphy  v.  Commonwealth  (Ky.)  22  S. 
W.  649 ;  Henderson  v.  State,  98  Ala.  35, 13 
South.  146.  In  the  first-mentioned  case  the 
fact  that  the  shot  was  caused  by  defteodanfs 
finger  accldentnlly  slipping  on  the  trigger  was 
held  to  be  an  insufficient  ezcusa. 
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[2,  S]  BQiudly  witlMttt  merit  Is  the  defend- 
ant's  claim  that  the  corpus  delicti  was  not 
proTen    Independently   of  the   extrajudicial 
statements  of  the  defendant    The  deceased 
shortly   after  a   shot  was   fired   was   found 
mortally  wounded  by  a  bullet  under  drcum- 
stances  that  ex<dude  any  Inference  that  the 
'wound  was  self-inflicted.    We  have  therefore 
direct  evidence  of  death,  and  cogent  and  Ir- 
resistible evidence  of  violence  independent  of 
tbe  evldaice  of  the  defendant    Here,  as  In 
ttie  case  of  the  People  v.  Oarlaon,  8  CaL  App. 
730,   782,  97  Pac.  827,  there  was  ample  evi- 
dence tending  to  show  that  a  crime  had  been 
committed  by  some  one,  and  therefore  the 
adn^issionB    and    ctmfessions    of    defendant 
made  voluntarily  were  properly  reo^ved  in 
evidence. 

[4]  Every  killing  is  unlawful  unless  ex- 
pressly excused  or  justified  by  law.  The 
bomidde  bdng  shown,  it  is  incumbent  upon 
the  defendant  to  prove  circumstances  in  miti- 
gation, excuse,  or  justtflcation  unless  th^ 
arise  out  of  the  evidence  produced  against 
blm.  The  mere  fact  of  the  killing  having 
been  proved  to  have  been  done  by  the  defend- 
ant, and  nothing  further,  the  presumptiom  of 
law  is  that  It  was  malidous  and  an  act  of 
murder.  People  v.  Enapp,  71  Cal.  1,  11 
Pac.  703;  People  v.  Bush,  71  CaL  602,  12 
Pac.  781;  People  v.  March,  6  CU.  648;  Peo- 
ple V.  Roberts,  6  Cal.  214. 

[S]  Coming  now  finally  to  the  point  that  it 
was  prejudicial  error  to  allow  the  jury,  in 
tbe  absence  of  the  defendant,  to  review  the 
scene  of  the  alleged  crime,  we  have  no  doubt 
that  the  defendant  bad  ft  right  to  be  pres- 
ent when  the  premises  were  being  visited  by 
tlie  jury,  but  It  is  settled  that  he  may  waive 
this  right  (People  v.  White,  20  Cal.  App.  156, 
128  Pac.  417),  and  In  this  case  It  was  express- 
ly stipulated  by  counsel  that  no  one  need  ac- 
company the  jury  except  the  sheriff. 
The  judgment  and  order  are  afiSrmed. 


We   concur: 
ABDS,  J. 


LENNON,    P.    J.;     BICH- 


STATE  V.  TANNER.    (No.  1908.) 
(Supreme  Court  of  New  Mexico.    April  7, 1917.) 

(SyUaiut  hy  tht  OourtJ 

1.  Famb  pbktknses  «=»7(1)— DxiTiamoK. 

A  talse  pretense  is  such  a  fraudulent  repre- 
sentation of  an  existing  or  past  fact,  by  one  who 
knows  it  not  to  be  true,  aa  Is  adapted  to  induce 
tEe  person  to  whom  it  is  made  to  part  with 
BometUiig  of  value. 

[Ed  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  FaUe  Pretense.] 

2.  Falsx  Pbetenses  <S=>6— Givino  of  Wobth- 
ixss  Chxck — Offense. 

The  giving  of  a  worthless  check  constitutes 
a  repieientation  that  the  drawer  has  credit  with 
the  drawee  bank  for  the  amount  involved,  and 
said  representation  relates  to  an  existing  fact, 


■o  that  a  prosecution  for  obtaining  money  by 
false  pretenses  may  be  maintained. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  I  4.] 

Appeal  from  District  Court,  Bernalillo 
County;    H.  W.  Baynolds,  Judge. 

Joseph  B.  Tanner  was  indicted  for  ob- 
taining cattle  by  false  and  fraudulent  pre- 
tenses, his  motion  to  quash  the  indictment 
was  granted,  and  the  State  appeals.  Judg- 
ment reversed,  and  cause  remanded  for  trial. 

The  substance  of  the  indictment  returned 
against  the  appellee  in  the  district  court  of 
Bernalillo  county  is  that  Joseph  B.  Tanner 
on  the  15th  day  of  June,  1912,  did  unlawful- 
ly, wUlfully,  feloniously,  falsely,  fraudulent- 
ly, designedly,  by  false  and  fraudulent  rep- 
resentations and  pretenses,  by  trick  and  de- 
ception, and  by  means  of  a  check,  cheat  and 
defraud  one  E.  A.  Mlera,  and  obtain  from 
him  certain  cattle  of  the  value  of  $5,406, 
which  he  had  heretofore  agreed  to  sell  to 
the  said  Tanner ;  that  the  said  Mlera  accept- 
ed the  check  In  payment  of  the  sum  of 
$4,606  because  the  said  Tanner  represented 
and  pretended  to  the  said  Mlera  that  the 
check  was  good  for  the  amount  named  in 
tbe  <dieck  at  the  First  National  Bank  of 
Farmington,  and  that  said  bank  would  pay 
the  check  when  presented  Co  it  for  payment; 
that  the  said  Tanner  had  and  intended  to 
have  money  on  deposit  at  said  bank  to  pay 
said  check  when  presented  for  payment; 
that  these  representations  and  pretenses  were 
then  and  there  false  and  fraudulent,  and  that 
the  said  Tanner  knew  they  were  false,  and 
that  the  check  would  not  be  paid  when  pre- 
sented for  payment;  that  afterwards,  on  or 
about  the  24th  day  of  June,  1912,  said  check 
was  presented  for  payment  at  said  bank  ' 
and  payment  refused  for  the  retison  that 
Tanner  knew  and  intended  that  payment 
would  be  refused  at  the  time  of  making  and 
delivering  the  check,  and  intended  to  utap 
payment  on  said  check  at  said  bank  before  it 
could  or  would  be  presented  for  payment; 
that  the  said  Tanner  did  not  intend  to  have, 
and  knew  that  he  would  not  have,  money  in 
the  bank  to  pay  said  check  when  presented 
for  payment;  that  the  giving  of  the  check, . 
and  the  check  Itself,  was,  at  the  time  and 
place  of  the  giving,  a  trick,  deception,  a 
false  and  fraudulent  representation,  state- 
ment, and  pretense,  and  an  instrument  used 
and  practiced  by  the  said  Tanner  to  induce, 
and  which  did  induce,  the  said  Mlera  to 
part  with  the  said  cattle  to  the  said  Tanner: 
that  the  said  Mlera  relied  upon  the  repre- 
sentations, statements,  pretenses,  and  check 
as  good  and  true,  and  parted  with  and  de- 
livered tbe  said  cattle  to  the  said  Tanner  on 
the  15th  day  of  June,  1912.  The  defendant, 
Tanner,  moved  to  quash  the  Indictment  on 
the  grotmd: 

"That  it  does  not  state  facts  sufScient  to  con- 
stitute an  offense  against  the  laws  of  tbe  state 
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of  Xew  Mexico,  or  to  charge  this  defendant  with 
any  crime  or  offense  agrainat  said  laws." 

Tbls  motion  to  quash  was  granted  by  the 
trial  court,  from  which  judgment  the  state 
toolc  an  aK>eal, 

F.  W.  Clancy,  Atty.  Gen.,  and  A.  B.  Rene- 
han,  of  Santa  F^,  for  the  State.  John  Veua- 
ble  and  R.  P.  Barnes,  both  of  Albuquerque, 
for  appellee. 

HANNA.  C.J.  (after  stating  the  fbcts  as 
above).  It  does  not  appear  under  what  sec- 
tion of  the  statutes  of  tbls  state  the  Indict- 
ment was  drawn.  There  are  three  sections 
of  the  Code  of  1915,  which  are  applicable 
to  the  facts  of  the  case,  and  under  either 
of  which  it  Is  contended  by  appellant  the  in- 
dictment is  sufficient  The  sections  refer- 
red to  are  1551,  1553,  and  1960.  It  is  not 
necessary  for  us  to  determine  at  this  time 
under  what  section  the  indictment  was 
drawn,  as  the  only  question  presented  for 
our  consideration  is  the  question  of  law, 
which,  as  stated  in  the  brief  of  appellant,  is: 

"Whether  or  not  the  indictment  alleges  a  false 
pretense  as  to  an  existing  or  past  fact,  or  wheth- 
er it  merely  alleges  a  false  pretense  as  to  a 
future  fact  or  event." 

[1]  There  is  no  controversy  between  the 
parties  as  to  what  constitutes  a  false  pre- 
tense. As  defined  in  Bishop's  New  Criminal 
Law,  vol.  2,  {  415: 

"A  false  pretense  is  such  a  fraudtilent  repre- 
sentation d  an  existing  or  past  fact,  by  one 
who  knows  it  not  to  be  true,  as  is  adapted  to 
induce  the  person  to  whom  it  is  made  to  part 
with  something  of  value."    11  B.  C.  L.  831. 

It  is  contended  by  appellee  that  the  false 
and  fraudulent  representations  charged  in 
the  Indictment  are  no  more  than  representa- 
tions or  pretenses  that  the  check  In  .question 
would  be  paid  by  the  First  National  Bank  of 
Farmlngton,  N.  M.,  when  presented  for  pay- 
ment, and  that  he  (Tanner)  had  and  intend- 
ed to  have  money  on  deposit  in  said  bank 
to  i)ay  the  check  when  presented,  which 
amounted  to  no  more  than  a  promise  as  to  a 
future  happening  or  condition,  and  therefore 
was  not  a  false  representation  relating  to  a 
past  or  existing  fact. 

By  appellant,  on  the  other  hand,  it  is  con- 
tended that  the  defendant  represented  and 
pretended  to  the  said  Miera  that  the  check 
was  good  for  the  amount  therein  named  at 
the  drawee  bank ;  that  the  said  drawee  bank 
would  pay  the  same  when  presented  for  pay- 
ment, and  that  he,  the  said  Tanner,  bad  and 
intended  to  have  money  on  deposit  at  said 
bank,  out  of  which  the  said  bank  would  pay 
the  said  check  on  presentation,  whereas,  in 
truth  and  in  fact,  the  said  check  was  not 
and  would  not  be  then  and  there  good  for  the 
amount  of  money  therein  specified  at  the 
drawee  bank,  as  the  defendant  then  and  tbere 
well  knew;  and  whereas,  in  truth  and  In 
fact,  the  said  check  would  not  be  paid  by  the 
drawee  bank  on  the  presentation  thereof  for 
payment,  as  the  said  defendant  then  and 
there  well  Icnew. 

[2]  The  contention  of  either  apt>ellant  or 


api)ellee  Is  supported  if  we  consider  bvt  a 
portion  only  of  the  indictment  wltbont  re- 
gard to  other  allegations  contained  therein. 
A  careful  reading  of  the  Indictment  discloses 
that  it  is  charged  that  the  defendant  rep^ 
resented  that  he  had  money  on  deposit  to 
meet  the  check,  and  equally  clearly  alleges 
that  this  representation  was  false,  u  the 
said  Tanner  then  and  there  well  knew.  The 
indictment  further  Charges  that  the  dieck 
was  not  good  for  the  amount  c^  money  speci- 
fied at  the  drawee  bank  as  the  said  Taoner 
well  knew,  and  .would  not  be  paid  on  pres- 
entation, as  he  well  knew.  These  allegations 
.can  clearly  be  denominated,  allegations  fer- 
taining  to  present  facts.  From  this  point  od 
the  allegations  of  the  indictment  in  a  meas- 
ure support  the  contention  of  appellee  be- 
cause dealing  with  future  facts,  wherein  it 
is  alleged  that  said  Tanner,  at  the  time  of 
making  and  dellTery  of  the  said  dieck,  in- 
tended that  the  check  should  not  be  paid  on 
presentation,  and  that  he,  the  said  Tanner. 
would  stop  payment  on  the  said  check  at 
said  drawee  bank  before  it  could  or  would 
be  presented  to  it,  and  did  not  intend  to  have 
and  well  knew  he  would  not  have  mon- 
ey at  the  said  bank  applicable  to  the  pay- 
ment of  the  said  check  on  its  presentatlOD 
for  payment.  Appellee  dtes  the  case  of 
People  of  the  State  of  Colorado  t.  John  B. 
Orris,  62  Colo.  244,  121  Paa  163,  41  U  R  A. 
(N.  S.)  170,  in  support  of  his  position,  wherein 
It  was  held  that: 

"Securing  property  for  a  check  which  the 
maker  represents  as  good  and  will  l>e  paid  when 
he  in  fact  intends  to  stop  payment  upon  it,  doea 
not  render  him  guilty  of  obtaining  {iroperty  by 
false  pretenses  mthin  a  statute  making  punish- 
able any  person  who,  by  any  fiUse  pretense,  ob- 
tains from  any  other  person  any  valuable  Qanf 
with  intent  to  cheat  or  defraud." 

As  pointed  out  In  the  case  note  to  the 
foregoing  case  in  L.  R.  A.,  It  was  conceded 
in  the  Colorado  case  that  the  drawer  had 
money  in  the  bank  upon  whldi  the  check  .was 
drawn ;  the  sole  question  being  whether  the 
defendant's  intention  to  stop  payment  on  the 
check  related  to  a  past,  present,  or  fntnre 
fact  To  that  extent  the  Colorado  case  dif- 
fers from  the  case  at  bar  as  we  have  hidl- 
cated,  for  the  reason  that  in  the  indictment 
under  consideration  it  is  charged  that  Tan- 
ner r^resented  that  the  check  was  good  for 
the  amount  of  money  named  at  the  First  Na- 
tional Bank  of  Farmlngton;  that  the  said 
Tanner  had  and  intended  to  have  money  on 
deposit  In  said  bank  to  pay  the  said  check 
when  presented;  that  these  repreemtatlons 
were  then  and  there  false  and  ftaudulent  as 
said  Tanner  knew,  etc. 

As  pointed  out  in  the  same  case  note  io 
L.  R.  A.,  it  is  generally  held  that  the  giving 
of  a  worthless  checb  constitutes  a  representa- 
tion that  the  drawer  has  credit  with  tbe 
drawee  bank  for  the  amount  Involved,  and 
that  said  representation  relates  to  an  exist- 
ing fact,  so  that. a  prosecution  for  obtaining 
money  by  false  pretenses  may  be  maintained. 


N.Bl) 
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Smith  T.  Pe(^>Ie,  47  N.  T.  308 ;   2  Wharton's 
Crlm.  lAW,  1611 ;  11  R.  C.  Ij.  85. 

We  are  not  tuunlndful  of  the  fact  that 
some  courts  hold  that  a  state  of  mind  Is  a 
fact,  and  that  therefore  a  false  statement 
as  to  tlie  intention  of  the  accnsed  is  a  false 
pretense  as  to  an  existing  fact,  while  otho: 
conrts  have  held  that  a  representation  as 
to  an  intention  is  not  within  the  statute.  See 
authorities  collected  in  note  in  19  Cyc.  S97. 

We  are  not  called  upon,  boweTer,  to  detei^ 
mine  which  of  these  two  conflictlnK  lines  of 
anthorltles  we  will  follow,  as,  in  our  opinion, 
all  that  has  been  diarged  in  the  indictment 
as  to  the  intention  of  the  defendant.  Tanner, 
In  the  matter  of  stopping  payment  upon  the 
check  may  be  treated  as  surplusage,  as  the 
charging  part  of  the  indictment  in  the  matter 
of  the  representations  as  to  having  money 
in  the  hank  at  the  time  the  chedc  was  drawn, 
which  he  knew  at  the  time  to  be  a  false  rep- 
resentation, is  a  suflSdent  charging  of  pres- 
ent fact  without  regard  to  the  matter  of  the 
intention  of  stopping  payment. 

.We  therefore  conclude  that  the  action  of 
the  trial  court  in  sustaining  the  moti(Mi  to 
quash  was  erroneous,  and  that  the  judgment 
of  that  court  must  therefore  be  reversed,  and 
the  canse  remanded  for  trial. 


PARKER,  J.,  ctmcurs. 
not  participate. 


ROBERTS,  J.,  did 
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COAL,  CO.     (No.  1063.) 

(Supreme  Court  of  New  Mexico.    April  7, 
1917.) 

'       (Byttahut  by  the  Court.) 

1.  MtASTEB  AND  SCBVANT  ^SalQl  102(8)— MAS- 
TER'S Dtitt— Safe  Place  to  woek. 

It  is  the  duty  of  the  master  to  exercise  rea- 
sonable care  and  skill  to  the  end  that  the  place 
where  he  requires  his  servant  to  iperform  labor 
shall  be  as  reasonably  safe  as  is  compatible 
with  its  nature  and  sarroandings. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  C«it  Dig.  {  173.] 

2.  MAsncR  AND  Servant  «s>206,  22(K2)— As- 
sumption OF  Risk— Scope. 

The  servant  assumes  all  the  ordinary  risks 
of  the  service  and  all  of  the  extraordinary  risks, 
i.  e.,  those  due  to  the  master's  negligence,  of 
whidt  he  knows  and  the  dangers  ci  which  he  ap- 
preciates. 

[Ed.  Note.— For  other  ca8e%  see  Master  and 
Servant,  Cent.  Dig.  U  S60,  662i] 

3.  Mabtib  and  Sebvant  «s>226(2)— Assttiip- 
TiON  of  Risk- "Extbaobdinabt  Risk"— 
Masteb's  Neouoence. 

An  "extraordinary  ride"  is  not  cme  wbMi  is 
uncommon  or  nnusaal  in  the  sense  that  it  is 
rare,  but  is  one  which  arises  out  of  unusual  con- 
ditions not  resulting  in  the  ordinary  course  of 
business,  as  by  reason  of  the  master's  negU- 
goice. 

[Xid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  662. 

For  other  definitions,  see  Words  and  Phrases, 
Second   Series,  Extraordinary  Risk.] 


4.  Masteb  and  Sebvant  «ac>288(l)— Adeftncp- 
TioN  OF  Risk— Question  fob  Jubt. 
When  the  evidence  is  of  such  a  character 
that  the  proper  inferences  to  be  drawn  from  it 
as  to  the  asaumptioa  of  risk  by  the  servant  is  a 
question  with  respect  to  whidi  different  opinions 
may  not  unreasonably  be  formed,  it  must  be 
submitted  to  the  jury  under  proper  instructions 
from  the  court 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1068,  1069,  1087,  1088.] 

Appeal  from  District  Court,  Santa  FS 
County;    B.  C.  Abbott,  Judge. 

Action  by  Juan  B.  Leyba  against  the  Al- 
buquerque *  CerrlUos  Coal  CJompany.  Judg- 
ment for  defendant  on  a  directed  verdict, 
and  plaintiff  appeals.  Reversed,  and  remand- 
(H  for  new  trlaL 

The  appellant,  plaintiff  below,  brought  this 
action  for  damages  on  account  of  personal 
injuries  against  the  Albuquerque  &  CerrlUos 
Coal  Company,  a  corporation,  alleging  that 
during  the  months  of  February,  March, 
April,  and  May,  1913,  he  was  employed  by 
the  defendant  company  in  the  handling,  run- 
ning, dumping,  and  operating  pf  certain  tram 
cars  along  the  tramways  of  the  said  defeofl- 
ant  cmnpany,  and  that  during  the  time  re- 
ferred to  there  was  a  runway  for  the  em- 
ployes so  engaged  along  and  adjacent  to  the 
said  tramway  which  was  about  four  feet 
lower  than  the  track  of  the  tramway;  that 
it  was  necessary  for  such  employes  In  the 
hatifiHng  and  moving  of  the  cars  referred  to 
to  insert  a  sprag  between  the  spokes  of  the 
wheels  when  seeking  to  retard  the  motion 
of  said  cars,  this  being  the  only  appliance  or 
instrumentality  furnished  by  the  said  com- 
pany with  which  to  retard  said  cars  or  to 
stop  the  same ;  that  in  May,  1913,  the  plain- 
titr  discontinued  his  employment  vdth  such 
company,  but,  thereafter,  on  the  20th  of  De- 
cember of  the  same  year,  he  was  re-employed 
by  the  said  ccHnpany,  and  a  few  days  later 
was  reassigned  to  the  same  work  as  that  in 
which  he  had  been  formerly  engaged  by  the 
said  company;  that  during  the  Interval  be- 
tween his  first  and  second  employment  t)ie 
defendant  company  had  caused  changes  to 
be  made  in  the  said  runway  by  raising  it  to 
a  level  with  the  tramway,  a  portion  of  the 
new  runway  being  constructed  of  dirt  and  a 
portion  thereof  of  planking ;  that  the  portion 
so  constructed  of  planking  was  not  construct- 
ed on  a  level  with  the  portion  constructed  of 
dirt,  but  was  raised  about  three  inches  above 
the  dirt  portion  of  the  nmway,  leaving  an 
lmi)ediment  of  an  abrupt,  square-edge  plank 
three  inches  high  across  said  runway;  that 
the  said  tram  cars  were  being  operated  upon 
a  downgrade  on  said  tramway,  by  reason 
whereof  it  became  necessary  to  retard  the 
motion  of  and  to  stop  the  said  tram  cars 
by  use  of  sprags,  which  are  heavy  sticks  or 
poles,  which  by  an  insertion  between  the 
spokes  of  the  wheels  operate  as  blocks,  caus- 
ing the  cars  to  stop  when  so  applied ;  that 
when  using  these  sprags  in  the  stopping  of 
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the  can  It  was^neceeaary  for  the  plaintiff 
to  walk  or  run  along  the  runway  parallel  to 
and  on  a  level  with  the  tramway,  and  while 
moving  at  the  same  speed  of  the  said  tram 
cars,  and  while  watching  the  wheels  of  the 
car,  to  insert  the  fiprag  and  thus  stop  the 
car ;  that  It  was  the  duty  of  the  said  defend- 
ant company  to  exercise  reasonable  care  and 
caution  In  furnishing  Its  raoployCs  with  a 
safe  and  suitable  place  to  work  in  perform- 
ing their  duties  in  operating  and  spragglng 
the  cars,  and  thdt  the  method  by  which  the 
plank  part  of  said  runway  was  constructed 
formed  a  dangerous  obstruction  and  Impedi- 
ment to  said  employes,  which  was  such  as  to 
cause  the  plaintiff  to  stumble  and  fall  when 
he  came  in  contact  therewith;  that  the  im- 
pediment was  negligently  and  carelessly  con- 
structed under  the  direction  of  the  superin- 
tendent of  said  company  and  without  reason- 
able care  and  cautlcm,  which  said  c<xidltlon 
was  at  eald  time  known  to  the  said  defend- 
ant ccnnpany,  whose  attehticxi  had  been  call- 
ed thereto,  but  that  said  company,  through 
Its  superintendent,  failed,  neglected,  and  re- 
fused to  change  or  repair  the  same,  but  per- 
mitted the  said  runway  to  remain  In  such 
dangerous  condition  ;  that  said  plaintiff  had 
not  been  on  or  along  said  runway  since  said 
plank  portion  had  been  constructed,  prior  to 
the  time  he  was  injured,  and  had  no  knowl- 
edge of  the  existence  of  said  impediment  and 
obstruction,  and  neither  knew  nor  appreciat- 
ed the  risks  to  which  he  was  subjected  nor 
the  dangerous  condition  of  the  said  runway. 

Plaintiff  further  alleged  that,  while  per- 
forming the  duties  for  which  he  had  been 
employed,  upon  reaching  the  end  of  the  dirt 
runway  he  came  in  contact  with  the  said  ob- 
struction, and,  stumbling  upon  the  same,  lost 
his  balance,  and  while  so  unbalanced  the 
sprag  turned  with  the  wheel  and  struck  the 
plaintiff  In  the  leg,  knocking  plaintiff's  leg 
out  from  undeif  him  and  dragging  his  right 
leg  under  a  tram  car,  with  the  result  that  bis 
leg  was  crushed  to  such  an  extent  that  It 
had  to  be  amputated. 

Other  allegations  not  necessary  to  be  re- 
ferred to  are  set  out  In  the  complaint,  wbldi 
ccNidudes  with  a  prayer  for  Judgment 

The  answer  of  the  defendant  company,  so 
far  as  it  la  necessary  for  our  consideration, 
set  out  that  the  method  of  retarding  the 
tram  cars  on  said  tramway  by  means  of 
sprags  is  safer  than  any  brake  or  brake  ap- 
pliances with  which  said  tram  cars  could  be 
equipped  and  conforms  to  the  usage  prevail- 
ing among  prudent  and  skillful  employers  en- 
gaged In  the  coal-mlnlng  business,  and  that 
the  tram  cars,  the  platform  and  runway,  and 
any  abrupt  rise  therein.  If  any  there  was, 
and  the  method  of  retarding  and  stopping 
said  tram  cars  by  means  of  a  sprag,  were  in 
plain  view  of  the  plaintiff  when  he  entered 
the  defendant's  service,  and  so  remained  dur- 
ing all  the  time  of  his  employment,  and  that, 
with  full  notice  and  knowledge  <^  the  con- 
struction, coudltloQ,  and  operation  of  the 


said  tram  cars,  tramway,  platform,  and  nut- 
way,  and  the  method  of  retarding  and  stop- 
ping said  tram  cars,  plaintiff  voluntarily  en- 
tered npcm  the  work  he  was  employed  to  do, 
which,  among  other  thlnga,  was  the  retarding 
and  stopping  of  said  tram  cars  by  gaeans  of 
said  sprag  while  working  npoa  said  runway 
and  platform,  -and  continued  therein  np  to 
and  until  the  date  of  bis  alleged  accident, 
vrlthout  objection  or  complaint,  and  by  sim- 
ilar allegations  not  necessary  to  more  ftiUy 
set  out,  the  defendant,  by  Its  answer,  pleads 
an  assumption  of  risk  on  the  part  of  the 
plaintiff,  the  answer  further  pleading  ooo- 
trlbutory  negligence. 

It  Is  not  necessary  to  refer  to  the  reply 
other  than  to  state  that  it  put  in  lame  all 
new  matter  contained  In  defendant's  answer. 

At  the  conclusion  of  plaintiff's  case  the 
defendant  moved  for  a  directed  v^dlct  upon 
several  grounds,  the  only  one  which  this 
court  Is  called  upon  to  consider  being  that 
the  evidence  discdoses  that  plaintiff  bad  as- 
sumed the  risk  in  entering  the  employment 
of  the  defendant  company,  and  that  thertfore 
the  defendant  was  not  liable.  The  court 
sustained  this  motion,  saying: 

"The  court  hoida  that  the  plaintiff  in  aaoom- 
ing  the  employment  aasomed  the  risk  of  the 
employment 

From  the  Judgment  rendered  upon  the  di- 
rected verdict,  this  appeal  was  prayed. 

Catron  &  Catron  and  Reed  Ecdloman,  all 
of  Santa  V6,  and  E.  K.  Studley,  of  Raton, 
for  appellant  R,  EX  Twltcbell,  of  Santa  F^ 
and  W.  H.  King,  of  Denver,  Colo.,  for  iqipel- 
le& 

HANNA,  O.  7.  (after  stating  the  facts  as 
above).  The  only  question  before  this  court 
for  its  determination  Is  whether  or  not  the 
injury  in  question  grew  out  of  conditions  of 
such  a  character  as  Jostifled  the  trial  court 
in  holding,  as  a  matter  of  law,  that  the  plain- 
tiff assumed  the  risk  and  "cannot  recover  the 
damages  sought  We  will  therefore  refer 
only  to  that  portion  of  the  evidence  having  to 
do  with  the  condition  out  of  which  the  injury 
grew,  and  we  find  from  the  record  that, 
while  the  plaintiff  had  been  employed  in  the 
mine  lirquestion  for  several  months  earlier  in 
the  year,  that  his  employment  had  terminated, 
and  that  In  the  interim  between  his  first  and 
second  employment  the  change  in  the  run- 
way where  the  accident  occurred  had  been 
made.  At  the  time  of  the  Injury  he  had  been 
employed  but  two  days  in  his  work  of  sprag- 
glng  the  cars  of  the  defendant  company,  and 
he  testified  positively  that  he  was  injured  at 
the  place  in  question,  and  the  evidence  of 
other  witnesses  bears  him  out  in  this.  There 
is  some  difference  In  the  testimony  as  to 
whether  or  not  the  obstruction  in  the  mn- 
way  was  two  inches  in  height  or  six  inches 
above  the  level  of  the  earth  adjacent  tbereta 
The  appellant  testified  that  the  planks  were 
two  inches  above  the  level  of  the  earth, 
while  from  the  testimony  of  another  witness 
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tt  might  be'  argned  that  the  plank  runway 
was  about  six  Inches  above  the  level  of  the 
remaining  portion  of  the  runway.  Whatever 
this  fact  may  be,  however,  it  appears  from 
the  evidence  that  the  condition  was  recog- 
nized as  a  dangerous  one  to  wlilch  the  atten- 
tion of  the  defendant  had  been  called,  with 
the  suggestion  that  the  same  be  remedied, 
the  superintendent  of  the  defendant  compa- 
ny, however,  refusing  to  remedy  the  condi- 
tion, stating  that  It  was  all  right. 

In  this  connection  it  is  the  contention  of 
the  ap];)eUee  that  the  risk  was  patent,  and 
therefore  assumed  by  the  plaintiff,  lie  being  a 
man  of  experience  in  the  work  in  which  he 
was  engaged;  that,  the  condition  being  open- 
ly visible,  he  must  be  presumed  to  have  no- 
ticed it  ,  There  might  be  some  merit  In  this 
contention  if  the  evidence  was  all  one  way 
upon  this  point,  but  the  witness  Newman  was 
not  certain  as  to  the  character  of  the  ob- 
struction. He  said  that  it  might  be  about 
six  inches,  while  the  other  evidence  upon  this 
point  Indicates  a  less- obvious  condition. 

It  Is  shown  by  the  evidence  that  a  number 
of  persons  using  the  runway  Iiad  stumbled 
over  the  same  obstruction  at  different  times. 
It  Is  therefore  clear  from  the  evidence  tliat 
the  place,  under  the  circumstances,  was  of  a 
more  or  less  dangerous  character,  and  that 
the  attention  of  the  employ^  of  the  defend- 
ant company  had  been  called  to  this  condi- 
tion. The  condition  had  not  been  long  exist- 
ing but  arose  out  of  the  change  made  In  the 
runway  which  had  been  made  a  short  time 
before  the  accident 

[1,  2]  In  the  case  of  Van  Kirk  v.  BuUer,  19 
N.  M.  597,  145  Pac.  129,  this  court,  after  rec- 
ognizing the  general  rule  that  it  is  the  duty 
of  the  master  to  exercise  reasonable  care  and 
skill  to  the  end  that  the  place  where  he  re- 
quires his  servant  to  perform  labor  shall  be 
as  reasonably  safe  as  is  compatible  with  its 
nature  and  surroundings^  saldk 

"A  aervant,  engaging  for  the  performance  of 
specified  services,  takes  upon  Iiimaelf  the  ordi- 
nary  risks  incident  thereto." 

But,  as  we  have  pointed  out  in  the  opinion 
referred  to,  if  the  facts  of  the  case  should 
disclose  that  the  risk  is  not  of  an  ordinary 
kind,  but  of  an  extraordinary  character,  the 
rule  as  to  the  assumption  of  ordinary  risk 
by  the  servant  should  not  apply.  Our  con- 
dusion  there  stated  was  that  the  servant  as- 
sumes all  the  ordinary  risks  of  the  service 
and  all  of  the  extraordinary  risks,  1.  e.,  those 
due  to  the  master's  negligence,  of  which  he 
knows  and  the  dangers  of  which  he  appreci- 
ates. 

[3]  In  defining  an  extraordinary  risk  in 
the  opinion  just  referred  to,  we  said  that  it 
is  not  <me  which  is  uncommon  or  unusual  in 
the  sense  that  it  is  rare,  but  is  one  which 
arises  out  of  unusual  conditions  not  resulting 
in  tbe  ordinary  course  of  business,  as  by  rea' 
son  of  the  master's  negligence.  We  further 
stated,  and  believe  that  the  same  reasoning 
applies  to  the  case  at  bar,  that: 


"The  reason  why  the  doctrine  of  tbe  servant  i 
nonaasumption  &l  extraordinary  risk  has  arisen, 
as  an  exception  to  tbe  common-law  rule  of  as- 
sumed risk,  or  accepted  risk,  as  it  is  designated 
by  some  authors,  may  be  said  to  rest  primarily 
upon  the  consideration  that,  as  the  master  has 
control  of  the  conditions  which  afEect  the  serv- 
ant's safety,  he  is  the  party  who  ought  in  fair- 
ness to  be  held  responsible  if  tliose  conditions 
are  not  such  as  a  prudetat  man  would  maintain 
under  the  circumstances.  It  ia  also  said  that 
extraordinary  risks  are  not  assumed  because 
they  are  not  the  natural  and  ordinary  incidents 
of  the  servant's  woA." 

Applying  these  prindiiles  of  law,  which 
this  court  has  heretofore  adopted,  it  would 
seem  to  be  clear  that  a  condition  in  the  run- 
way of  the  defendant's  mine  existed  which 
was  recogoizei  to  be  a  dangerous  one  and 
which  employ^  had  sought  to  have  reme- 
died, but  wUch  the  superintendent  of  the  de- 
fendant company  had  refused  to  correct 

The  evidence  discloses  that  the  servants  of 
tbe  defendant  company  engaged  In  work  such 
as  the  work  of  the  plaintiff  on  the  occasion 
of  the  Injury  were  required  to  use  this  run- 
way in  their  work,  which  was  of  such  a  char- 
acter that  they  were  not  at  all  times  able  to 
observe  the  place  where  they  were  about  to 
step,  by  reason  of  the  fact  that  they  were  re- 
quired to  run  alongside  the  tram  cars  with 
one  hand  upon  the  car  and  with  their  eyes 
upon  the  wheel  in  order  that,  with  the  other 
hand,  the  oak  stick  or  sprag  conid  be  insert- 
ed l>etween  the  spokes  of  the  wheel,  thereby 
blocking  it  and  causing  the  cars  to  slow  up 
or  stop,  all  of  which  clearly  and  Imperatively 
required  that  the  master  should  use  reason- 
able care  In  preserving  the  runway  in  a  safe 
condition,  which.  Judging  from  tbe  evidence 
introduced  in  this  case,  it  neglected  and  fail- 
ed to  do. 

It  can  hardly  be  said  that  tbe  condition 
was  an  ordinary  condition  pertaining  to  the 
business  or  the  character  of  work  done.  It 
was,  on  the  other  hand,  an  extraordinary 
condition,  arising  out  of  the  change  in  the 
runway  which  has  been  referred  to,  and,  so 
far  as  the  evidence  discloses,  it  does  not  ap- 
pear that  tbe  plaintiff  had  any  knowledge  of 
the  condition. 

If  tbe  contention  of  appellee  be  correct  up- 
on the  proposition  that  there  is  evidence  to 
support  tbe  cohtentlon  that  the  obstruction 
was  of  such  a  character  that  a  knowledge  of 
its  condition  must  necessarily  be  Imputed  to 
the  plaintiff,  with  the  result  that  we  should 
hold  that  he  assumed  the  risk  because  of  its 
obvious  nature,  we  would  point  out  that 
there  is  other  evidence  in  the  case  to  the  ef- 
fect that  the  obstruction  was  but  two  or,  at 
most,  three  inched  in  height,  and  this  con- 
flict of  evidence  would  certainly  make  it  pos- 
sible for  at  least  two  inferences  to  be  drawn, 
one  which  would  Impute  a  necessary  knowl- 
edge to  the  plaintiff,  and  the  other  which 
would  support  him  in  his  contention  that  he 
had  not  noticed  the  obstruction. 

[4]  In  this,  connection  it  was  held  by  this 
court  in  the  case  of  Crawford  v.  Western 
Clay  &  Gypsum  Products  CO.,  20  N.  M.  656, 
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151  Pac.  238,  tliat  when  the  evldenoe  Is  of 
such  a  character  that  the  proper  inferences 
to  be  drawn  from  It,  as  to  the  assumption  of 
risk  by  the  servant,  is  a  question  with  re- 
spect to  which  different  opinions  may  not  un- 
reasonably be  formed.  It  must  be  submitted 
to  the  jury  under  proper  instructions  from 
the  court 

Therefore,  as  we  have  indicated,  It  is  our 
conclusion  that  th^  state  of  facts  here  in 
question  did  not  constitute  an  ordinary  risk, 
but  an  extraordinary  one,  resulting  from  the 
negligence  of  the  master;  and,  as  we  have 
indicated,  it  not  appearing  that  the  servant 
knew  of  ttie  condition,  we  conclude  that  the 
trial  court  was  in  error  in  directing  a  verdict 
for  the  defendant 

The  Judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  a  new  triaL 

PABKBK,  J.,  concurs. 

ROBESITS,  J.,  did  not  participate. 


RATON  WATERWORKS  CO.  v.  CITT  OF 

RATON.     (No.   1776.) 
(Supreme  Oourt  of  New  Mexico.    April  5,  1917.) 

(Syllahua  ly  the  Oovrt.) 

Spboifio   Pebfokmanob   «=»10fi(3)   —   Staus 

Claim— Rkco  VEST . 
Where  the  findings  of  trial  court  supported 
by  substantial  evidence,  show  that  claim  as- 
serted by  plaintiff  is  stale  and  it  would  be  in- 
equitable to  permit  him  to  assert  it  with  suc- 
cess at  the  later  day,,  held,  that  such  facts  bar 
recovery. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S|  327-^1.] 

Error  to  District  0>urt  Colfax  Oounty; 
T.  D.  Lieb,  Judge. 

Suit  by  the  Raton  Waterworks  Company 
against  the  City  of  Raton.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
flmied. 

See,  also,  167  Pac  666. 

Morrow  &  Alford,  of  Raton,  and  J.  G. 
Northcutt  of  Trinidad,  Colo.,  for  plaintiff  in 
error.  H.  It.  Blckley,  of  Raton,  and  A.  T. 
Rogers,  Jr.,  of  Las  Vegas,  for  defendant  in 
error. 

HANNA,  0.  J.  This  is  a  omtroversy  be- 
tween the  Raton  Waterworks  Company,  a 
private  corporation,  and  the  dty  of  Raton. 
The  former  brought  suit  in  the  district  court 
of  Colfax  county  to  enforce  specific  perform- 
ance of  an  alleged  contract  and  to  enjoin  and 
restrain  the  latter  from  prosecuting  suits 
looking  to  the  condemnation  of  any  property 
involved  in  the  waterworks  system  of  the 
water  company,  the  plaintiff  In  error.  The 
gist  of  the  complaint  is  that  the  plaintiff  in 
error  was  granted  a  franchise  in  1891  to  sup- 
ply water  to  the  inhabitants  of  the  then  town 


of  Raton,  and  the  right  to  do  aU  tilings  iiec> 
essary  and  inddtttal  thereto ;  tbe  grant  hav- 
ing beoi  made  by  an  ordinance  of  tbe  town 
of  Raton.  That  grant  or  ordinanoe  contain- 
ed a  provision  to  tbe  general  effect: 

Tliat  tbe  town  of  Raton,  "after  the  expirstioo 
of  five  years,"  shall  have  "the  ri|;bt  to  por- 
diase  tbe  waterworks  with  all  the  rights,  prop- 
erties, and  franchises  at  a  fair  valuation,  which 
shall  be  determined  by  three  disinterested  per- 
sons, nonresidents  of  the  town,  one  of  said  pe^ 
sons  to  be  chosen  by  the  board  of  tmsteea,  one 
by  tbe  water  company,  one  by  the  two  tbui  w- 
lected.  When  this  valuation  shall  b«  made  as 
herein  provided,  the  town  shall  pay  the  nid 
valuation  with  10  per  cent  added." 

On  December  6,  1911,  the  common  council 
of  tbe  city  of  Raton,  the  successor  of  the 
town  of  Raton,  adopted  a  resolution.  The 
preamble  thereof  recited,  among  other  things, 
that  more  than  five  years  had  elapsed  sloo? 
tbe  granting  of  tbe  said  franchise,  and  that 
the  city  desired  to  exercise  its  rl^t  to  par- 
chase  tbe  waterworks  system,  pursuant  to 
the  provisions  of  secticm  7,  the  substance  of 
which  is  quoted  above.  The  resolution  then 
provided  that  the  dty  was  thereby  authorised 
to  proceed  as  speedily  as  possible  to  exer- 
cise said  right  and  that  it  select  its  apprais- 
ers as  provided  in  said  section  7.  Hie  plain- 
tiff in  error  alleged  that  this,  together  with 
other  action  on  the  part  of  tbe  said  dty 
coundl,  constituted  an  election  to  purchase 
the  property,  and  that  thereafter  nothing  re- 
mained to  be  done  except  to  fix  the  valuation 
of  the  property.  Tbe  complaint  alleges  that 
tbe  valuation  was  never  made,  by  tbe  neglect 
of  the  dty  of  Raton,  but  it  does  not  alleue 
that  it  appointed  Its  own  appraiser  under  the 
terms  of  the  grunt,  and  we  assume  that  Its 
default  in  this  respect  Is  due  to  tbe  ctmten- 
tion  made  by  it  that  it  first  became  tlie  duty 
of  the  dty  to  appoint  its  appraiser.  Tbe 
complaint  however,  alleges  upon  informa- 
tion and  belleft  that  the  dty  did  appoint  a 
certain  named  person  as  its  appraiser.  Tbe 
findings  of  the  court  however,  are  to  tbe  ef- 
fect that  no  appraiser  was  ever  appointed  by 
the  dty,  and  fbls  finding  is  conclusive  and 
not  subject  to  attack  because  no  exception 
was  taken  thereto.  The  answer  proceeded  on 
the  theory,  and  alleged  facts  in  support 
thereof,  that  there  bad  never  been  an  election 
by  the  dty  to  exercise  its  rights  to  purchase 
the  plants  and  works  of  the  plaintiff  In  er- 
ror, and  that  the  adlon  of  the  common  coon- 
cil,  under  the  statute  and  (Constitution  of  this 
state,  could  not  legally  be  made  binding  in 
tills  respect  on  the  dty.  It  Is  also  asserted 
that,  even  should  these  actions  on  the  part 
of  the  common  coundl  be  held  to  constitnte 
an  election  to  purchase  the  property,  the 
same  is  of  no  consequence  in  this  cause,  be- 
cause the  same  was  abandoned  by  both  par- 
ties. In  addition  the  city,  by  way  of  new 
matter,  alleged  facts  tmding  to  show  that 
the  plaintiff  in  error  has,  without  protest, 
sat  silently  by  and  watdied  the  dty  expend  t 
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large  snin  of  money  In  the  coastructlon  of  Its 
own  waterworks  system,  and  tbat  the  plain- 
tiff In  error  has  not  only  been  guilty  of  gross 
laches,  bat  Is  estdpped  now  to  declare  that 
the  dty  exercised  Its  option  to  porchase  the 
property  of  the  plaintiff  In  error.  The  trial 
court  sustained  all  the  contentions  of  the. dty 
and  made  exhaustive  findings  of  fact  and 
conclusions  of  law,  to  none  of  wbiidi  findings 
did  plaintiff  in  error  except. 

Briefly,  those  are  the  facts  ef  this  case: 
The  plaintiff  In  error  has  assigned  a  number 
of  alibied  errors  In  the  action  of  the  trial 
court.  It  has  briefed  but  one  question.,  viz. 
Did  the  resolution  heretofore  mentioned  con- 
stitute an  election  on  the  part  of  the  dty  to 
purchase  the  property  of  plaintiff  in  error? 
In  order  to  make  that  question  of  any  im- 
portance It  also  argues  that  the  trial  court 
erred  In  holding  that  It  has  been  guilty  of 
laches  or  that  It  was  estopped  by  Its  con- 
duct in  any  way.  The  only  other  question 
argued  by  it  concerns  its  alleged  right  to  re- 
lief by  way  of  spedflc  performance.  We  be- 
lieve the  bill  is  whoUy  without  equity.  The 
findings  of  the  trial  court  preclude  the  plain- 
tiff In  error  from  obtaining  any  relief,  and 
that  result  ensues  whether  the  action  of  the 
dty  coundl  In  adopting  the  resolution  dted 
supra  constitutes  an  election  oa  the  part  of 
the  dty  to  purdinse  the  property  of  plaintiff 
In  error  or  not.  Assuming  that  it  did  consti- 
tute such  an  election,  the  plaintiff  In  error 
is  without  equity  In  the  premises.  The  court 
found  that  a  copy  of  said  resolution  was 
transmitted  to  plaintiff  in  error  a  few  days 
after  the  resolution  was  adopted ;  that  nd- 
ther  party  by  their  conduct  or  actions  con- 
strued the  said  resolution  as  an  exercise  of 
the  dty's  right  to  purchase  the  propeity; 
that  If  they  ever  did  so  construe  it  they  both 
abandoned  such  construction,  agreement,  and 
contract;  and  that  the  actions  of  the  par- 
ties have  been  wholly  inconsistent  with  any 
such  construction  or  any  such  alleged  op- 
tion or  agreement  to  purchase.  It  also  found 
that  neither  party  commenced  or  performed 
any  act  or  proceedings  to  effectuate  any  such 
alleged  agreement  to  purchase  until  upon 
the  day  the  complaint  herein  was  filed,  when 
plaintiff  in  error  advised  defendant  in  error 
that  it  had  appointed  Us  appraiser,  but  this 
was  subsequent  to  the  election  held  by  the 
dty  to  determine  whether  it  should  issue 
and  sell  bonds  to  construct  Its  own  plant  and 
action  taken  with  reference  to  such  construc- 
tion. The  court  found,  further,  thai;  the 
water  company  declined  to  sell  its  works  to 
the  dty,  and  continually  asked  the  dty  for 
a  renewal  of  Its  frandiise.  The  fourteenth 
finding  of  the  court  is  to  the  effect  that,  al- 
though the  plaintiff  In  error  was  served  with 
a  copy  of  the  said  resolution  adopted  by  the 
common  coundl  of  the  city  of  Baton,  It  took 
no  Erteps  whatever  to  effectuate  a  sale  of  Its 


tlon,  and  for  more  than  two  years  and  seven 
months  stood  by  In  silence  and  allowed  the 
dty  to  do  a  number  of  acts  whldi  consum- 
mated the  construction  of  its  own  water- 
works system.  Plaintiff  even  protested  the 
application  of  the  dty  to  appropriate  water 
sufildent  to  carry  out  Its  plans  to  furnish 
water  to  Its  own  Inhabitants.  Those  find- 
ings, as  we  have  heretofore,  stated,  are  con- 
clusive. Obviously  the  plaintiff  In  error  is 
in  no  podtion  to  obtain  a  reversal  of  the 
judgment  of  the  trial  court  imder  such  dr- 
cumstances.  The  bill  was  entertained  by  the 
court,  but  the  effect  of  the  court's  finding 
made  it  necessary  to  dismiss  It  because  the 
same  was  wholly  without  equity.  Even  as- 
suming that  an  election  to  purchase  had  been 
made  by  the  city,  the  agreement  was  abandon- 
ed by  the  acts  and  conduct  of  the  parties, 
and  plaintiff  in  error  cannot  be  heard  to  as- 
sert its  stale  claim  at  this  late  day.  It 
would  avoid  the  application  of  the  doctrine 
of  laches  in  this  case,  on  the  ground  that 
laches  cannot  arise  nor  estoppel  fall  at  one's 
door  so  long  as  negotiations  on  the  subject- 
matter  of  the  litigation  are  pending  between 
the  parties.  The  court's  finding  numbered 
13  robs  that  conteQtion  of  any  Importance; 
for  it  holds  that: 

"There  were  no  negotiations  pending  between 
the  plaintiff  and  the  defendant  for  the  selling 
by  the  plaintiff  to  the  defendaat  of  said  water- 
woricB  system  under  section  7  of  said  franchise, 
nor  under  said  resolution  of  December  6,  1911, 
but  there  were  some  ne|;otiations  between  said 
parties  upon  the  proposition  to  purchase  upon 
other  and  different  terms,  entirely  independent 
of  said  franchise  and  resolution,  but  the  water 
company  during  sudh  negotiations  declined  to 
sell.    *    •    •" 

In  view  of  the  established  fact  that  the 
claim  of  plaintiff  In  error,  viz.  that  the  de- 
fendant in  error  had  elected  to  purchase  Its 
property  and  rights  under  the  clause  in  the 
franchises,  had  become  stale  and  that  It 
would  now  be  equitable  to  iwrmlt  the  plain- 
tiff In  error  to  assert  It  with  success,  the 
Judgment  of  the  trial  court  must  be  afi9nned ; 
and  It  is  so  ordered. 

PABKEB,  J.,  amcura.  NBBliE3TT,  Dis- 
trict Judge,  sat  In  the  hearing,  but,  having 
been  elevatied  to  the  United  States  District 
Bench  for  New  Mexico  did  not  partldpate  In 
this  decision. 


HBRBST  V. 
(Supreme   Court 


ROGERS.     (No.  1960.) 

of   New   Mezioo.     April  16, 
1017.) 


(ByOdbui  hv  th«  Oourt.) 

1.  Afpxal  and  Ebbor  9=3628(3) — Failttbb  to 
PiLB  Tbanscbipt  of  Rkcobd— 'WaIVEB. 
The  failure  of  appellant  to  file  transcript  of 
record  in  this  oourt  within  time  specified  by 
law  ia  waived,  where  no  advantage  thereof  is 
taken  until  after  transcript  has  been  filed. 


^  4.„  n,^  „.,.„ j__  »K_  .11 J     ,  [Ed.  Note.— For  other  cases,  see  Appeal  and 

property  to  the  dty  under  the  aUeged  elec-  j  Rfror,  Cent  Dig.  |  2766.] 

I  . • — ^-^— ^.^^.^■_____^^_^^__ 
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2.  BxcKPTioNS,  Bnx  or  «=»40(1)  —  Skttlb- 

KENT  AWD   SlONIWO— EXTENSIOH  OF  TUIX. 

Bills  of  ozceptions  must  be  settled  and  sign- 
ed on  or  before  ten  dajs  before  the  original  re- 
turn day,  unless  time  therefor  is  specifically  ex- 
tended. Beld,  extending  timo  for  filing  com- 
plete transcript  in  this  court  does  not  extend 
time  to  settle  and  sign  bill  of  exceptions. 

SM.  Note.— For  other  cases,  seo  Exceptions, 
of.  Cent  Dig.  Si  44,  4S,  67.1 

3.  Eabbmbnts   «=4a-<3lULI»T  OF  iRDmirOT 
Easemxht— Bnlaboemxnt. 

Assuming  that  grant  of  an  Indefinite  ease- 
ment cannot  be  enlarged  or  changed  beyond  its 
terms  as  subsequently  defined  by  practical  con- 
struction, that  doctrine  has  no  application  in 
face  of  findings  of  trial  court,  whidi,  when  rea- 
sonably construed,  hold  that  no  practical  con- 
struction of  the  grant  was  made  by  the  parties. 

[Ed.  Note.— For  other  casoe,  see  Easements, 
Cent  Dig.  I  97.] 

Appeal  flrom  District  Conrt,  Ohavea  Coun- 
ty;  J.  T.  McClare,  Judge. 

Action  between  James  B.  Heit>Bt  and  Wil- 
liam E.  Rogers.  Judgment  for  Rogers,  and 
Herbst  appeals.    Affirmed. 

Reid  &  Herrey,  of  Bosw^  for  appellant 
U.  S.  Bateman,  of  Roswell,  for  appellee. 

PARKER,  J.  [1]  1.  Aroellee  has  moved 
to  strike  out  certain  portions  of  the  record 
and  to  dismiss  the  appeal  on  four  grounds, 
only  two  of  which  are  argued  or  supported 
by  brief.  He  insists  that  the  appeal  should 
be  dismissed  because  the  transcript  of  record 
was  not  filed  until  after  the  return  day. 
There  is  no  merit  In  that  contention.  While 
the  statute  (section  4490,  Code  1915)  requires 
appellant  to  file  the  transcript  of  record  in 
this  court  at  least  ten  days  prior  to  the  re- 
turn day,  this  requirement  was  waived  be- 
cause the  transcript  was  filed  prior  to  the 
taking  of  advantage  of  such  default  He 
further  insists  that  this  cannot  be  the  rule, 
for  in  such  event  the  perfecting  of  the  ap- 
peal might  be  delayed  for  many  years.  The 
answer  to  that  contention  is  that,  unless  the 
transcript  is  filed  In  the  time  required  by 
law,  the  appellee  has  his  remedy  by  proffer- 
ing In  this  court,  before  such  default  is 
cured,  a  skdeton  transcript  and  motion  to 
docket  the  case  and  affirm  the  Judgment  of 
the  trial  court  Failing  to  do  this  or  taking 
any  action  with  reference  thereto  untU  after 
the  transcript  has  been  filed,  appellee  lost 
any  right  he  might  have  had  by  his  own  lack 
of  action.  Anuijo  v.  Abeytla,  6  N.  M.  633, 
638,  25  Pac.  777;  Sacramento  Irr.  Co.  v. 
Lee,  16  N.  M.  667,  671,  113  Pac.  834 ;  Eagle 
M.  &  I.  Co.  V.  Lund,  15  N.  M.  686,  118  Pac. 
840. 

[2]  2.  The  other  proposition  argued  by  ap- 
pellee on  the  motion  is  that  the  bill  of  ex- 
ceptions is  not  property  before  the  court,  for 
the  reason  that  the  same  was  settled  and 
signed  long  after  the  return  day  of  the  ap- 
peal, and  no  extension  was  ever  granted  for 
signing  and  settling  the  same. 


The  decree  was  ivadered  on  January  5, 
1916,  and  the  appeal  granted  therefrom  on 
January  10, 1916.  The  retam  day  was  there- 
fore May  20,  1916,  but  HA  tnmscript  of  rec- 
ord must  have  been  filed  in  tills  eoart  on  or 
before  May  10,  1916.  Subsequent  to  the 
granting  of  the  appeal,  two  orders  were  en- 
tered by  the  trial  court  one  extending  the 
time  to  "perfect  his  appeal  herein  and  file  a 
completed  transcript  in  the  Supreme  Cotut," 
the  other  extending  the  return  day  to  June 
20,  1916.  Appellee's  contention  is  that  nei- 
tber  of  these  esxteoAoa  orders  extended  the 
time  to  settle  and  sign  the  bill  of  excQ)tlong, 
either  specifically  or  automatlcaU7  or  by  nec- 
essary implication.  Appellant  elected  to  pro- 
ceed by  way  of  bill  of  exceptions,  under  sec- 
tion 4495,  Oode  1916,  rather  ttian  by  certify- 
ing the  record  of  proceedings  by  the  trial 
court  under  section  4493,  Cod^  1916.  Under 
our  practice  the  bill  of  exceptiwis  must  be 
settled  and  signed  at  least  ten  days  prior 
to  the  retnm  day,  the  last  day  upon  whidi 
the  transcript  may  be  filed  In  this  court  Un- 
der section  4606,  Code  1915,  the  time  In 
which  the  bill  of  exceptions  must  be  settled 
and  signed  may  be  extended  by  the  district 
Judge,  provided  the  application  therefor  is 
made  prior  to  toi  days  before  the  return 
day  of  the  appeal.  The  real  question  is 
whether  the  extension  of  time  of  the  return 
day  and  the  day  for  filing  complete  tran- 
script in  this  court  automatically  extended 
the  time  to  settle  and  sign  the  bill  of  excep- 
tiims.  In  United  States  v.  Sena,  16  N.  M: 
187, 106  Pac.  383,  the  court  held  that  settUng 
and  signing  the  bill  of  exceptions  snlieequ«it 
to  the  time  specified  by  law  was  unauthor- 
ized. In  Costilla  Land  &  Dev.  Co.  ▼.  Allen, 
17  N.  M.  343,  345,  128  Pac.  79,  It  was  said 
that  the  purposes  of  section  4490,  Code  1915, 
providing  for  an  extension  of  time  to  file  a 
complete  transcript  In  this  court,  and  sec- 
tion 4506,  Code  1916,  providing  for  extension 
of  time  for  settling  and  signing  bills  of  ex- 
ceptions, were  entirely  different  The  court 
strongly  intimates  in  that  case  that  If  a 
party  would  have  his  time  extended  for  set- 
tling and  signing  the  bill  of  exceptions,  he 
must  first  make  application  therefor  within 
the  time  required  by  law,  and  that  the  conrt 
must  spedflcally  grant  the  extension,  and 
that  extending  the  time  to  file  a  complete 
transcript  in  this  court  doeis  not  automatical- 
ly extend  the  time  for  settling  and  signing 
the  bill  of  exceptions.  In  Pople  y.  Orekar, 
161  Pac.  1110,  this  court  said: 

"The  statutes  governing  the  question  under 
consideration  were  fully  considered  by  this 
court  in  the  case  of  Costilla  Land  &  Develop- 
ment Go.  et  aL  v.  Robert  Allen  et  al.,  17  N. 
M.  343,  128  Pac.  79,  and  it  was  there  pointed 
out  that  section  2  of  chapter  120,  Laws  1009, 
appearing  as  section  4490,  Oode  1915,  only  au- 
thorizes an  extension  of  time  within  which  to 
file  a  complete  transcript  and  under  this  sec- 
tion no  authority  exists  for  extending  the  time 
for  settling  and  signing  the  bills  of  exceptions." 
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l^e   law  requires  the  application   to  be 
made  some  time  between  the  granting  of  the 
appeal  and  ten  days  prior  to  the  original  re- 
turn   day.    The  fact  that  the  return  day  Is 
extended  by  the  trial  court,  by  the  extension 
of  time  to  file  a  complete  transcript  In  this 
conirt,  or  otherwise,  is  entirely  wlUiout  bear- 
ing on  the  question  as  to  whether  the  time  to 
settle  and   sign  the  bill   of  exceptions  was 
eictended.    The  record  In  the  case  at  bar  dis- 
closes that  the  bill  of  exceptions  was  settled 
and    signed  long  after  the  original  return 
day,  and  falls  to  disclose  any  order  extend- 
ing   the  time  to  settle  and  sign  the  same^ 
Therefore  the  bill  of  exertions   must  be 
stricken  from  the  record. 

[3]  3.  The  only  question  raised  on  the  mer- 
its of  this  case  by  the  appellant  Is  contained 
In  the  second  assignment  of  error.  It  Is  as 
follows : 

"The  court  erred  in  holding  and  decreeing 
that  defendant,  having  fixed  the  place,  manner, 
and  means  of  diverting  his  water  and  exercising 
bis  right  and  enjoying  bis  easement,  may  change 
the  same  at  will  by  adding  a  further  and  dif- 
ferent burden  to  the  servient  estate." 

In  1900  an  artesian  well  was  drilled  upon 
tbe  bonnfdary  line  of  two  lots  situate  in  the 
North  Springs  River  addition  to  the  dty  of 
Roswell.     Thereafter   a   number   of  grants 
of   water  rights  therefrom  were  made,  one 
of  them  being  to  appellee's  immediate  pred- 
ecessor In   title.     That   grant  «itltled   tbe 
^antee  to  water  from  said  well  sufficient  to 
fill  a  one-ln(^  pipe,  but  was  otherwise  in- 
definite.   Tbe  well  Is  situate  about  one  foot 
from  an  alley,  and  directly  across  the  alley 
lies  the  land  of  appellee.    The  same  water 
right  was  granted  to  appellee  as  was  grant- 
ed   to  his  Immediate  predecessor  In   title. 
Shortly  before  the  bringing  of  this  suit  the 
ajH^ellee  learned,  by  investigation,  that  his 
water  supply  from  said  well  came  from  tvro 
%-lnch  pipes  connected  to  the  Garleton  %• 
Inch  pipe  whidk  crossed  Ills  land,  whldi  was 
in  turn  connected  to  a  three-Inch  feed  pipe 
on  the  well.    Believing  that  he  was  entitled 
to  take  his  water  from  pipes  In  direct  con- 
nection with  the  wen,  the  appellee  was  about 
to  make  sndi  a  connection  when  enjoined  by 
the  appellant     The  authority  cited  by  ap- 
pellant Is  to  the  general  effect  that  after  the 
grant  of   an   Indefinite  easement  has   been 
made  definite  by  the  acts  of  the  parties,  no 
greater   burden   can   be  Imposed   upon  the 
servient  estate  thereafter   without  its  own- 
er's consent.    Some  of  the  cases  so  holding 
are  Ontbank  t.  L.  S.  &  M.  S.  R.  B.  Ck>.,  71 
N.  Y.  194,  27  Am.  Rep.  36;    AUen  ▼.   San 
Jose  L.  &  W.  Co.,  92  Gal.  138,  28  Pac.  215, 15 
L.  R.  A.  93,  and  note;    Capen  v.  Oarrlson, 
193  Mo.  335,  97  S.  W.  368,  5  U  R.  A.  (N.  S.) 
851,  and  note;  Cram  v.  Chase,  35  R.  I.  98,  85 
Atl.  642.  43  L.  B.  A.  (N.  S.)  824,  and  note; 
White  Bros.  &  Cmm  Co.  v.  Watson,  64  Wash. 
666,  117  Pac.  497,  44  L.  B.  A.  (N.  S.)  254.    The 
trial  court  held  that  the  appellee  and  his 


predecessors  in  title  ha<d  used  water  from 
the  well  for  more  than  ten  years,  but  that 
appellee  was  not  estopped  in  any  wise  by  his 
conduct  That  finding  necessarily  and  man- 
ifestly Implies  that,  while  It  is  true  that 
appellee  did  use  or  take  water  from  the  well, ' 
still  he  did  not  exercise  bis  election  under 
the  terms  of  the  Implied  easement;  hence  is 
free  now  to  make  his  election  as  to  tbe  inan- 
ner  and  mode  of  conveying  his  water  from 
the  well  to  his  land  under  the  terms  of  the 
grant.  In  view  of  tbe  fact  that  there  has 
been  no  practical  construction  of  the  ease- 
ment or  grant  by  appellee,  or  his  predeces- 
sors In  title,  the  Judgment  of  the  trial  court 
was  evidently  correct  There  Is  substantial 
evidence  to  sustain  that  finding,  and  the 
contention  of  appellant  is  obviously  Inap- 
jiUcable  to  the  facts  of  the  case. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed;   and  It  Is  so  ordered. 

HANNA,  O.  J.,  and  ROBERTS,  J.,  concur. 


SBOUfilTY    INVKSTBOaiT    &    DEVELOP- 
MENT CO.  V.  CAPITAL  CITY  BANK. 
(No.  2028.) 

(Supreme   Oburt  of  New   Mexico.     April   12, 
1917.) 

(SplUibtt$  l»  the  Court.) 
Qtjibtino  Title  ®ss39— Answer  ob  Counteb- 

ClAJClt— JUDOUKMT   CbEDITOB  OB  ABBIONEE. 

Neither  a  jud^ent  creditor,  nor  his  as- 
signee, can  maintau  an  answer  or  counterdaim 
in  a  suit  to  quiet  title  under  soctions  4387  and 
4888,   Code  1915. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  {  80.] 

Appeal  from  District  Court,  Santa  T6 
County;  G.  A.  Richardson,  Judge. 

Suit  to  quiet  title  by  the  Security  Invest- 
ment &  Development  Company  against  James 
W.  Norment  and  others.  In  which  the  Capi- 
tal City  Bank  appeared  and  filed  answer  con- 
taining a  counterclaim  and  sought  to  have  Its 
lien  declared  prior  to  the  estate  of  the  plaln- 
tifT.  From  an  order  striking  Its  appearance 
and  answer  from  the  files,  the  Capital  City 
Bank  appeals.    Affirmed. 

B.  R.  Wright,  of  Santa  F^,  for  appellant 
J.  H.  Grist,  of  Santa  F^  for  appellee. 

PARKEB,  J.  This  Is  a  suit  to  quiet  title 
to  certain  lands  In  Santa  F4  county,  brought 
by  the  Security  Investment  &  Development 
Company,  a  corporation,  against  James  W. 
Norment,  the  county  of  Santa  F6,  unknovra 
claimants,  and  unknown  owners.  The  Capi- 
tal City  Bank  appeared  and  filed  an  answer, 
containing  a  counterclaim,  and  praying  that 
Its  lien  be  declared  prior  and  paramount  to 
the  estate  of  the  plaintiff.  The  rights  of  the 
Capital  City  Bank,  the  appellant  here,  were 
based  upon  an  assignment  of  a  certain  Judg- 
ment rendered  against  James  W.  Norment, 
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plaintiff's  Immediate  grantor,  the  assignment 
having  been  made  and  a  copy  of  the  tran- 
script of  Judgment  having  been  filed  In  the 
office  of  the  county  clerk  of  Santa  F€  county 
prior  to  the  conveyance  of  the  lands  Involv- 
ed from  Norment  to  the  plaintiff,  the  appel- 
lee. The  trial  court,  upon  the  motion  of  ap- 
pellee, entered  an  order  striking  the  appear- 
ance and  answer  of  appellant  from  the  files, 
the  groimd  for  such  action  being  that  appel- 
lant had  no  Interest  In  the  subject-matter  of 
the  litigation  sufficient  to  maintain  its  de- 
fense or  counterclaim.  From  that  action  the 
appellant  appealed. 

1.  The  sole  question  on  this  appeal  is 
whether  the  appellant  has  sufficient  interest 
in  the  subject-matter  to  maintain  his  defense 
and  counterclaim.  It  takes  the  position  that 
it  has  an  interest  as  well  as  a  claim  in  the 
premises  In  dispute  by  virtue  of  Its  lien. 
The  lien  was  acquired  under  section  3079, 
Code  1916.  Section  4387,  Code  1915,  the 
statute  under  which  this  suit  was  brought, 
provides  the  following: 

"An  action  to  determine  and  quiet  the  title 
of  real  property  may  be  brought  by  any  one 
having  or  claiming  an  interest  therein,  whether 
in  or  out  at  possession  of  the  same,  against  any 
person  daiming  title  thereto." 

Section  4388,  Code  1915,  provides  for  the 
procedure  for  such  suits,  and  requires  the 
complaint  therefor  to  contain  certain  mat- 
ters, and  that  certain  classes  of  persons  shall 
be  made  parties  defendant.  The  plaintiff  is 
required  to  set  forth  the  nature  and  extent 
of  his  estate  in  the  premises,  allege  adverse 
claims  to  the  estate  on  the  part  of  defend- 
ants, and  pray  for  the  establishment  of  his 
estate  against  such  adverse  claims.  It  fur- 
ther provides: 

"Any  or  all  persons  whom  the  plaintiff  alleges 
in  his  complaint  he  is  informed  and  believes 
make  adverse  claim  to  the  estate  of  the  plaintiff 
*  •  *  and  all  unknown  persons  who  may 
claim  any  interest  or  title  adverse  to  plaintiff, 
may  be  made  parties  defendant.    *    •    •  " 

If  a  person  having  a  general  lien  on  the 
premises  in  dispute  may  properly  come  in 
and  plead  as  a  defendant  and  set  up  that 
lien  Interest  as  an  estate  adverse  to  the  es- 
tate and  title  of  the  plaintiff,  and  may  also 
plead  a  counterclaim  based  upon  such  lien, 
then  the  contention  of  appellant  must  be  sus- 
tained; otherwise,  it  must  be  denied.  The 
appellant  cites  a  number  of  cases  which  it 
asserts  sustains  its  contention,  chief  among 
them  being  the  case  of  Ormsby  v.  Ottman, 
85  Fed.  492,  29  C.  C.  A.  295,  by  Sanborn,  J.; 
but  the  decision  of  the  territorial  Supreme 
Court  in  Stanton  v.  Catron,  8  N.  M.  355,  374, 
45  Pac.  884,  890,  controls  our  decision  in  this 
case.  In  that  case  the  plalntlfl  brought  a 
creditor's  bill  and  on  appeal  attempted  to 
sustain  bis  suit  upon  the  theory  that  he 
could  maintain,  under  the  pleadings,  a  suit 
to  qnlet  title.  The  court,  in  disposing  of  this 
contention,  referred  to  section  2214,  C.  Ij. 
1884,  which  is  identical  with  section  4387, 


Code  1915.  It  beld  that  the  statute  did  not 
contemplate  a  conttoveray  between  conflict- 
ing liens,  or  between  a  Judgment  creditor 
and  a  purchaser,  and  that  the  plalntlfl  most 
have  an  interest  greater  than  a  lien  Interest 
The  court  said: 

"The  bill  in  this  case  shows  the  oomplaisant 
to  be  a  Judgment  creditor  claiming  a  general 
Hen,  by  virtue  of  his  judgment,  upon  the  Uirfs 
in  controversy.  No  title  to  the  property  in  as- 
serted. What  relation  does  a  judgment  creditor 
bear  to  the  land  of  the  debtor  upon  which  he 
has  a  general  lien  by  virtue  of  his  judgment? 
Not  that  of  an  owner  of  the  property,  or  one 
having  an  interest  or  right  in  the  title  to  the 
land  Itself,  bat  simply  that  of  a  general  hen 
upon  tha  lands,  which  confers  upon  the  jodx- 
ment  creditor  the  right  to  levy  upon  and  sell 
the  same  to  the  exclusion  of  other  adverse  in- 
terests subsequent  to  the  jadgment.  The  title 
to  the  land  is  not  transfeired  by  the  jadgment 
from  the  judgment  i  debtor  to  the  judgment 
creditor,  but  remains  in  the  judgment  defend- 
ant Other  judi^ent  creditors  may  levy  npon 
the  land  and  sell  it.  T%4  debtor  may  sell  and 
dispose  of  the  land  and  pass  title  thereto  in 
any  way  he  sees  fit,  subject  of  course,  to  the 
rights  0^  the  creditor  under  the  lien  of  his  jadg- 
ment  He  Judgment  creditor  is  simply  vestn) 
with  the  power  to  make  the  general  lien  of  his 
judgment  effective  in  pursuing  the  remedy  whidi 
the  law  gives  in  issuing  execution,  levy,  and 
sale  of  the  land.  By  following  up  diligently 
the  remedy  which  the  law  has  given  him,  he  ma; 
thus  vest  himself  with  a  title  in  the  specific 
land  on  which  theretofore  he  had  only  a  general 
lien.  Until  this  is  done  no  title  to  the  land 
passes  to  or  is  vested  in  him.  His  jadgment  is 
simply  a  link  in  the  chain  which  may  be  length- 
ened into  a  title  in  bis  favor.  This  view  we 
understand  to  be  sustained  by  the  Supreme 
Court  in  the  case  of  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet  386,  483  [7  L.  Ed.  189]:  Brown  v. 
Pierce,  7  Wall.  207  [19  L.  Ed.  134):  1  BUck 
on  Judgments,  t  400,  and  cases  cited;  Young 
V.  Templeton  [4  La.  Ann.  254]  BO  Am.  Dec. 
668." 

The  principles  set  out  In  that  case  are 
controlling  here.  The  appellant  In  the  case 
at  bar  had  no  standing  before  the  court  in 
the  suit  to  quiet  title,  because  its  right  and 
Interest  in  the  premises  was  based  npon  a 
Judgment  lien  whldi  does  not  oonstltnte  ti- 
tle; nor  Is  such  claim  within  the  purview  of 
the  statute.  Its  connterdalm  Is  likewise 
without  merit  In  this  suit 

The  trial  court  therefore  properly  struck 
its  appearance  and  answer  and  ootmterdaim 
from  the  files,  and  the  Judgment  of  the  trial 
court  is  therefore  affirmed,  and  It  is  so  or- 
dered. 

BANNA,  a  J.^  and  ROBBBTS,  J.,  concnr. 


STATE  ex  rel.  MEYERS  CO.  v.  RAYNOLDS. 
Judge.    (No.  1937.) 

(Supreme  Court  of  New  Mexico.    March  22, 
1917.) 

(BvlXalmt  bv  tAa  OaurtJ 

1.  CONBTITDTIONAI.       POWEBB       OF      SUPBEME 
COOBT. 

By  section  3  of  article  6  of  our  Constitution 
there  is  conferred  npon  the  Supreme  Court  a 
superintending  control  over  all  inferior  courts 
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and  the  power  to  iMoe  writs  of  mandamua,  er- 
ror, prooibition,  habeas  corpus,  certiorari,  in- 
junction, and  all  other  writs  necessair  or  prop- 
er for  the  complete  exercise  of  its  jurisdiction. 

2.  Apfkai.  and  Ebbob  «:a>946— DiscBETioN  or 
Tbiai,    CJoubt  —  Revixw  —  Constitutional 
Pbotibions. 
In  all  matters  resting  within  the  jurisdic- 
tion of  an  inferior  court,  and  upon  which  it  has 
acted  in  a  judicial  capacity,  tma  court  will  re- 
fuse to  review  its  proceedings  or  to  revise  its 
rulings  in  the  absence  of  a  showing  of  gross 
abuse  of  diaeretion,  or  inadequacy  of  remedy  by 


[Ed.  Nota.— For  other  caaea,  see  Appeal  and 
Krror,  Cent.  Dig.  |  3812.] 

Uoberts,  J.,  dissenting  in  part. 

Origiiial  mandamus  by  the  State  of  New 
Mexico,  on  relation  of  the  Meyers  Company, 
against  Herbert  F.  Raynolds,  Judge,  eta 
Kule  dlsGharged. 

This  is  an  action  in  mandamus,  brought  in 
this  court  on  the  rdatlon  of  the  Meyers 
Company,  against  Hon.  Herbert  F.  Raynolds, 
district  Judge  of  the  Second  Judicial  district. 
Tlie  petition  for  the  writ,  without  referring 
to  formal  matters,  Is  predicated  upon  the 
following  facts: 

On  April  8,  1914,  a  complaint  was  filed  In 
the  district  court  of  Bernalillo  county  by 
Ernest  Meyers  against  the  Meyers  Company. 
About  a  year  later  an  amended  complaint  in 
the  same  cause  was  filed,  which  was  subse- 
quently demurred  to;  the  demurrer  being 
overruled,  ^e  cause  of  action  sued  on  was 
predicated  upon  the  fact  that  the  Meyers 
Company  had  been  carrying  on  Its  books  for 
some  time  a  credit  In  favor  of  Alex  D.  Shaw 
&  Co.,  of  New  York,  of  $501.88,  which,  it  was 
claimed  by  Brnest  Meyers  was  not  a  legal 
liability  of  the  Meyers  Comiiany,  and  at  the 
time  when  he  sold  his  interest  In  said  com- 
pany he  provided  by  a  contract  between  him- 
self and  the  pnrchasers  of  his  interest  that, 
whatever  the  Meyers  Company  should  there- 
after be  released  from  liability  to  the  said 
Shaw  &  Go.  for  the  balance  carried  on  the 
books,  that  such  amount  should  be  credited  to 
himself,  and  that  he  shonld  thereafter  be 
entitled  to  demand  and  receive  such  amount, 
but  that  he  should  not  be  entitled  to  demand 
or  receive  payment  thereof  untU  the  claim 
of  said  Shaw  ft  Co.  had  been  "legally  ex- 
tinguished or  abandoned."  The  complaint 
filed  by  Mr.  Meyers  asserted  that  the  claim 
had  been  legally  extinguished,  in  that  It  was 
barred  by  the  statute  of  limitations,  and 
that  Shaw  &  Co.  had  assigned  "any  «flalm 
it  may  have  had"  In  the  said  snm  to  the 
plaintiff,  Ernest  Meyers,  the  plaintiff  there- 
fore seeking  to  recover  the  amount  of  this 
account,  which  had  been  carried  on  the  books 
of  Meyers  &  Oqi  as  a  balance  due  Shaw  &  Co. 

Issue  was  Joined  by  the  filing  of  an  an- 
swer, and  the  cause  proceeded  to  trial  be- 
fore a  Jury.  During  the  course  of  the  trial 
Francis  B.  Wood,  attorney  for  the  Meyers 
Company,  introduced  In  evidence  a  release 


signed  by  Ernest  Meyers  in  faror  of  Shaw 
ft  Co.,  and  in  this  connection  It  Is  asserted 
that  in  so  doing  he  made  repreaentatlons  con- 
cerning the  character  of  this  release  which 
amounted  to  frand,  and  that  at  the  time  he 
had  knowledge  of  the  fact  that  the  release 
was  of  no  validity,  force,  or  effect. 

Thereafter,  at  the  close  of  the  defendant's 
evidence,  Mr.  Wood  moved  the  court  to  di- 
rect a  verdict  In  favor  of  the  defendant  on 
the  following  grronnds:  First,  that  the  con- 
tract saed  on  was  neither  made  nor  ratified 
by  the  defendant;  second,  assuming  that  it 
had  been,  the  claim  of  Shaw  ft  Co.  had  nev- 
er been  legally  discharged  or  abandoned, 
bat,  on  the  contrary,  still  existed  as  binding 
as  It  had  ever  been;  third,  that  the  com- 
plaint showed  no  Indebtedness  of  the  Meyers 
Company  to  the  plaintiff;  and,  fourth,  that 
the  plaintiff's  claim  had  been  settled,  satis- 
fled,  and  discharged. 

This  motion  was  sustained  by  the  court, 
and  a  verdict  directed  fbr  the  defendant. 
Plaintiff  promptly  filed  a  motion  for  a  new 
trial,  and  later  a  supplemental  motion,  nei- 
ther of  which  motions  were  acted  upon  at 
that  term.  A  new  trial  was  subsequently 
granted,  but,  the  court's  attention  being  di- 
rected to  the  question  of  Jurisdiction  to 
grant  a  new  trial  at  that  time,  the  order 
was  set  aside. 

At  the  following  term  of  the  court  the 
plaintiff  filed  a  farther  motion,  setting  up 
that  the  defendant  had  procured  the  alleged 
release  from  Meyers  by  false  and  fraudulent 
representation,  and  that  the  plalntlfTs  at- 
torn^ had  offered  It  In  evidence  with  fall 
knowledge  of  such  representations. 

A  motion  to  strike  this  latter  motion  was 
Interposed,  and  the  matter  came  on  to  be 
heard  before  the  court  upon  the  two  motions 
on  April  22,  1916,  at  which  time  the  district 
court  made  an  order  setting  aside  the  ver- 
dict and  granting  a  new  trial,  upon  the 
ground  that  the  release  offered  in  evidence 
was  offered  as  proof  of  payment,  and  that 
such  offer  was  a  fraud  upon  the  court,  be- 
cause defendant's  attorney  knew  that  the 
claim  had  not  been  actually  paid.  11ieir»- 
after  the  Meyers  Company,  through  its  coun- 
sel, Mr.  E.  R.  Wright,  interposed  a  motion  to 
vacate  and  set  aside  the  order  setting  aside 
the  verdict  and  ordering  a  new  trial,  and 
for  a  Judgment  in  favor  of  the  defendant  up- 
on the  verdict  of  the  Jury  previously  render- 
ed, npon  the  following  grounds:  That  the 
facts  before  the  court  and  appearing  from 
the  record  and  papers  on  file  in  the  case, 
and  the  facts  occurring  on  trial  thereof,  as 
appears  from  the  minutes  of  the  ofiicial 
stenographer  reporting  the  case,  show  that 
the  court  was  compelled  by  the  record  and 
the  testimony  given  upon  such  trial  to  direct 
a  verdict  in  favor  of  the  defendant;  that 
the  verdict  was  predicated  upon  the  ground 
that   the  contract  sued  upon   was   not  the 
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contiact  of  the  defendant,  nw  ratified  nor 
adopted  by  It:  that  If  It  were  the  contract 
of  the  defendant  It  conclusively  appeared 
from  the  record  that  the  claim  of  Shaw  & 
Co.  against  the  Meyers  Company  had  never 
been  legally  discharged  or  abandoned  accord- 
ing to  the  terms  of  the  contract  ann^ed  to 
the  complaint;  that  the  facts  before  the 
court  when  It  set  aside  the  verdict  upon  the 
ground  of  fraudulent  ImpoBltion  on  the  court 
were  wholly  insufficient  in  matter  of  law 
to  warrant  the  court  in  finding  that  any 
fraud  or  imposition  was  practiced  upon  the 
court  in  said  case ;  that  the  granting  of  said 
motion  was  a  gross  and  unwarranted- a juse 
of  discretion  and  unauthorized  exercise  of 
power ;  that  the  court  upon  the  facts  before 
It  had  neither  power  nor  discretion  to  set 
aside  the  verdict  and  award  a  new  trial  of 
said  cause,  and,  even  if  the  court  misunder- 
stood or  was  misled  or  deceived  by  the  facts 
set  forth  in  its  opinion,  the  court  would  still 
be  compelled  upon  the  record  as  presented 
to  have  directed  a  verdict  for  this  defendant 
upon  other  questions;  and,  lastly,  becaase 
the  complaint  in  said  cause  failed  to  state 
any  cause  of  action. 

The  petition  for  the  writ  cohdades  with  a 
general  allegation  that  petitioner  Is  without 
a  speedy,  adequate,  or  any  remedy  at  law 
to  compel  the  court  to  enter  a  Judgment  in 
its  favor  npon  the  verdict  of  the  Jury ;  that 
it  is  compelled  without  warrant  or  authority 
of  law  to  submit  to  a  further  trial  of  the 
cause,  the  court  being  without  right  or  dis- 
cretion to  grant  the  motion  of  the  plalntlfT 
for  a  new  or  further  trial,  and  that  the 
exercise  of  such  asserted  right  by  the  court 
constitutes  gross  abuse  of  power  or  discre- 
tion, if  any  such  discretion  existed  In  the 
court;  that  the  record  In  the  case  falls  to 
show  that  the  court  was  warranted  on  the 
facts  in  finding  that  any  fraud  or  imposition 
had  be«i  practiced  upon  the  court,  for  which 
reason  the  petitioner  is  entitled  to  the  Judg- 
ment upon  the  verdict  of  the  Jury. 

It  does  not  appear  from  the  petition  for 
the  writ  that  the  last-mentioned  motion  of 
petitioner,  seeking  the  setting  aside  of  the 
order  setting  aside  the  verdict  of  the  Jury, 
has  ever  been  disposed  of  by  the  district 
court 

The  return  of  the  district  Judge,  so  far  as 
it  is  necessary  for  us  to  give  consideration 
thereto,  denies  that  relator,  the  Meyers  Com- 
pany, is  without  qpeedy  and  adequate  remedy 
at  law,  and  sets  up  certain  facts  upon  which 
the  court  predicated  its  conclusion  that  the 
directed  verdict  had  been  obtained  by  reason 
of  the  fraudulfent  conduct  of  attorney  for  the 
defendant,  asserting  that  the  said  release 
was  believed  by  the  trial  court  to  be  a  bona 
fide  release  and  proof  of  the  payment  of 
said  claim  of  plalntUI  against  the  defendant, 
as  It  waa  so  represented  to  be  before  the 
court  and  jury  by  the  said  Francis  S.  Wood, 
and  that  the  district  Judge,  relying  upon 
such  representations,  directed  the  verdict  re- 


ferred to  for  the  defendant,  which  wu  sub- 
sequently returned,  and  'which  was  after- 
wards set  aside  upon  the  motion  Interposed 
by  counsel  for  plaintiff,  wherein  it  was 
charged  that  the  said  counsel  for  defendant 
had  perpetrated  fraud  upon  the  court ' 

The  honorable  district  Judge,  In  the  final 
paragraph  of  this  retom,  asserts  that  the 
motion  to  vacate  and  set  aside  the  instmcted 
verdict  was  called  for  hearing  before  Um  as 
judge  of  the  Second  Judicial  district  of  New 
Mexico,  within  and  for  the  county  of  Bema- 
lUlo,  and  that  respondent,  as  Judge  of  said 
court,  and  after  considering  the  aflidavits 
filed  by  the  plaintiff,  hearing  the  argument  of 
counsel,  and  considering  the  brief  filed  bf  the 
respective  iMirties  and  by  Frainds  B.  Wood  in- 
dividually, granted  said  motion  to  vacate  and 
set  aside  the  Instructed  verdict,  and  rdnstat- 
ed  the  cause  upon  the  ground  that  the  said 
verdict  was  procured  through  the  deceit  and 
fraud  knowingly  and  Intentionally  practiced 
upon  the  court  by  the  said  Elands  B.  Wood  as 
attorney  for  the  defendant,  all  of  which  re- 
spondent alleges  were  judicial  acts  of  the 
district  court  of  the  Second  judicial  district 
of  New  Mexico. 

Benehan  &  Wright,  of  Santa  F^  and  Mar- 
ron  &  Wood,  of  Albuquerque,  for  relator.  H. 
C.  Miller,  of  El  Paso,  Tex.,  for  respondent 

HANNA,  a  J.  (after  stating  ii»  facts  as 
above).  From  the  statement  of  facts  it  ap- 
pears that  relator  seeks,  by  mandamoB,  to 
compel  the  district  judge  of  the  Seccmd  judi- 
cial district  for  tlie  county  of  Bernalillo  to 
sign  and  enter  Judgment  In  his  favor  upon 
the  verdict  of  the  jury  rendered  by  said 
court's  direction  at  the  March,  191S,  term  of 
said  court 

[1]  By  section  S  of  article  6  ct  <rar  0(»- 
stltution  there  is  conferred  upon  the  Supreme 
Court  a  superintending  control  over  all  In- 
ferior courts  and  the  power  to  issue  writs  of 
mandamus,  error,  prohibition,  habeas  corpna, 
certiorari,  Injunction,  and  all  other  writs 
necessary  or  proper  for  the  OMnpl^e  ezerdse 
of  its  Jurisdiction. 

[2]  The  ConstltntUm  of  the  state  of  Wis- 
consin contains  a  provisi<Hi  sUnllar  to  that 
of  ours,  which  has  been  oonstmed  by  the 
Snproae  Court  of  that  state,  some  memben 
of  that  court  holding  that  the  power  of  super- 
intending control  Is  unlimited  and  unre- 
strained; that  it  extends  to  JndMal  and 
ministerial  errors ;  that  it  includes  control  of 
the  proceedings  of  inferior  courts ;  that  said 
court  may,  upon  writs  framed  by  itself  to 
meet  the  spedal  pnrpose  and  in  the  nature 
of  writs  of  mandamus,  direct  the  vacation  o( 
orders  erroneously  made,  may  direct  the  in- 
ferior conrt  to  proceed  In  a  legal  and  prop- 
er manner,  and  may  control  discretion  of  the 
Inferior  court,  where  that  discretion  has  been 
abused,  in  the  denial  of  legal  rights.  It  has 
also  been  held  by  some  of  the  judges  that 
the  iKJwer  extends  to  correcting  errors  in 
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Jadldal  proceedings  wbere  It  is  necessary 
to  preyent  Injustice  and  the  demand  is  urgent 
and  win  not  admit  of  delay.  Bailey  <« 
Habeas  Corpus,  p.  862;  State  ex  rel.  Umbreit 
7.  Helms,  136  Wis.  432,  118  N.  W.  158. 

The  leading  case  In  Wisconsin  upon  the 
subject  Is  State  ex  rel.  ▼.  Johnson.  103  Wis. 
501,  79  N.  W.  1081,  51  L;  B.  A.  83.  To  the 
last  citation  Is  appended  an  extensive  note 
where  numerous  authorities  are  collected, 
considering  the  various  phases  of  the  qves- 
tton. 

In  this  Wisconsin  case  It  Is  held  that  undei 
the  superintending  power  given  the  Supreme 
Court  by  the  Constitution  that  court  may  by 
mandamus  compel  an  Inferior  court  to  per- 
form a  duty  Imposed  by  statute  which  Is  not 
discretionary  in  its  nature,  and  may  also 
compel  action  in  cases  where  discretion  Is 
to  be  exercised,  when  It  clearly  appears  such 
discretion  has  not  been  exercised,  or  that 
action  has  been  taken  In  manifest  disregard 
of  duty  or  without  semblance  of  legal  power, 
and  where  It  further  appears  that  there  is 
no  remedy  by  appeal,  or  that  such  remedy. 
If  existing.  Is  entirely  Inadequate,  and  the  ex- 
igency Is  of  such  an  extreme  nature  as  to 
Justify  the  Interposition  of  such  extraordi- 
nary superintending  power.  See,  also,  State 
7.  Judge  of  Civil  District  Court,  52  La.  Ann. 
1275,  27  South.  697,  51 1*  R.  A.  71 ;  People  v. 
Court,  27  Colo.  405,  61  Pac.  592,  51  I/.  B.  A. 
105;  State  ex  rel.  v.  Judge,  etc.,  35  La.  Ann. 
873. 

The  foregoing  statement  from  the  Wiscon- 
sin case  of  State  ex  rel.  v.  Johnson  is  no 
more  than  a  broad  statement  of  the  general 
principles  governing  the  Jurisdiction  of  the 
Supreme  Court  In  the  exercise  of  Its  superin- 
tending control.  Uke  all  other  statements 
of  general  principles,  the  application  there- 
of to  concrete  cases  presents  much  difficulty. 
In  most  of  the  cases  to  which  our  attention 
has  been  directed  the  court  has  considered 
the  matter  from  but  one  standpoint,  and  has 
applied  but  one  portion  of  the  mle  which 
has  been  broadly  stated  supra.  The  Wiscon- 
sin eases  referred  to  are  of  particular  value 
in  our  consideration  of  this  question,  by  rea- 
son of  the  fact  that  they  cover  the  entire  field 
of  the  question  of  superintending  control 
by  the  superior  over  the  inferior  tribunal. 

Later  cases  are  collected  In  a  case  note 
found  appended  to  the  case  of  State  ex  reL 
Francis  E.  McGovcm  v.  Orren  T.  Williams, 
136  Wis.  1,  116  N.  W.  225,  20  L,  B.  A.  (N.  S.) 
941. 

From  the  statements  of  the  general  mle  as 
announced  in  the  Wisconsin  case.  State  v. 
Johnson,  supra,  it  is  evident  that  this  court 
in  the  exercise  of  its  superintending  control 
could  by  mandamus  direct  the  district  court 
to  act,  even  though  the  right  to  obtain  a  re- 
view by  appeal  or  writ  of  error  existed,  where 
such  remedy  is  entirely  inadequate,  but  in 
this  case  there  Is  no  attempt  to  do  moVe  than 
aaswt  that  the  remedy  by  appeal  ia  inade- 
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quate,  no  showing  as  to  the  alleged  inade- 
quacy of  the  remedy  being  attempted  or 
mada 

For  this  reason  we  conclude  that  the  dr- 
cnmstances  do  not  Justly  the  issuance  of  the 
writ  applied  for. 

We  do  not  understand  that  it  is  contended 
by  relator  that  there  waa  no  Jurisdiction  In 
the  district  court  to  enter  the  order  vacab 
Ing  the  verdict  of  the  Jury.  This  seems  to 
be  admitted.  A  careful  examination  of  the 
petition  and  the  argument  of  counsel  seems 
to  indicate  that  the  essential  objection  of  re- 
lator Is  based  upon  the  alleged  absence  of 
right  or  discretion  In  the  district  court  to 
grant  the  motion  of  the  plaintiff  for  a  new 
or  further  trial,  and  that  the  exercise  of 
such  asserted  right  constitutes  a  gross  abuse 
of  such  power  or  discretion. 

The  argument  of  counsel  is  primarily  di- 
rected to  the  point  that  the  action  of  Mr. 
Wood  In  introducing  the  evidence  in  question 
did  not  constitute  a  perpetration  of  fraud. 
It  becomes  a  question  of  fact  and  is  argued 
as  such.  Affidavits  pro  and  con  were  Intro- 
duced, all  of  which  were  before  the  court, 
and  in  his  conclusion  he  has  resolved  this 
question  against  the  contention  of  relator. 
In  so  doing  he  has  doubtless  exercised  Judi- 
cial discretion,  and  if  such  discretion  was 
abased  his  action  is  subject  to  review  by 
appeal. 

We  have  examined  the  entire  record  before 
us  carefully  without  finding  the  condition 
which  is  argued  to  exist  by  the  relator, 
namely,  that  there  was  no  evidence*  of  fraud. 
.Our  conclusion  is  to  the  contrary. 

In  view  of  these  condltionB  we  are  under 
the  necesaiity  of  holding  that  there  is  no 
merit  in  relator's  contention  that  a  gross 
abuse  of  Judicial  discretion  has  been  present- 
ed for  our  confdderatlon.  This  being  our 
opinion  and  cMicluslon,  the  rule  must  be  dis- 
charged ;  aaxd  it  is  so  ordered. 

PARKEB,  J.,  concurs. 

BOBERTS,  J.  (dissentliur  in  part).  If  by 
the  majority  opinion  it  la  the  purpose  to  fol-  • 
low  the  rule  adhered  to  in  Missouri  (Smith 
&  Keating  Imp.  Co.  v.  Wheeler,  27  Mo.  App. 
16,  and  cases  cited),  and  to  hold  that,  where 
a  trial  court  improperly  grants  a  new  trial, 
the  complaining  party  may  protect  his  right 
by  picepting  to  the  action  of  the  court,  and, 
taking  no  further  part  in  the  cause  until 
final  judgment  Is  entered  against  him,  appeal 
to  this  court,  and  secure  a  review  of  the  ac- 
tion of  the  court  in  awarding  a  new  trial, 
I  can  concur ;  for  I  believe  the  form'  of  the 
remedy  is  not  so  Important  so  long  as  a  rem- 
edy is  afforded.  I  do  not  agree  that  relief 
should  be  denied  merely  because  the  i>etItlon- 
er  bats  failed  to  point  out  wherein  the  remedy 
by  aK)eal  Is  inadequate.  The  right  to  review 
the  action  of  the  court  in  setting  aside  the 
verdict  by  appeal  either  exists  or  does  not 
exist    If  there  Is  no  sudi  right,  the  aUega- 
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tton  In  the  petition  that  "petitioner  la  with- 
out a  speedy,  adequate,  or  any,  remedy  at 
law,"  is  HutUcient  to  Invoke  the  remedy,  if  it 
be  true,  as  alleged,  that  no  fraud  or  decep- 
tion was  practiced  upon  the  court  and  no  evi- 
dence of  audi  fraud  appears. 

While  thus  concurrlnir  in  the  statement 
of  the  law  applicable  to  this  case,  for  the 
reason  above  stated,  I  cannot  give  my  assent 
to  the  conclusion  upon  the  facts  as  set  forth 
in  the  majority  opinion.  In  view  of  the  rule 
of  law  announced  by  the  majority  of  the 
court,  no  discussion  of  the  facts  was  neces- 
sary, but  because  the  opinion  sets  forth  the 
views  of  the  majority  as  to  the  facts,  I  be- 
lieve I  wotild  be  shirking  my  duty  if  I  failed 
to  set  forth  my  view  In  regard  thereto, 
formed  from  a  careful  and  painstaking  con- 
sideration of  the  record. 

In  this  connection  and  before  proceeding 
further,  I  desire  to  state  that  I  do  not  enter- 
tain the  slightest  doubt  as  to  the  honesty 
of  purpose  and  good  faith  of  Judge  Ray- 
nolds  in  setting  asl<le  the  verdict,  but  I  do 
believe  that  he  entertained  an  erroneous  view 
as  to  the  propriety  of  Mr.  Woods'  action  and 
motive  in  offering  in  evidence  the  release  in 
question. 

In  order  that  my  viewpoint  may  be  more 
clearly  understood,  it  is  perhaps  advisable 
that  I  should  state  the  facts  as  I  gather 
them  from  the  record  in  this  case. 

In  the  year  1912  Ernest  Meyers,  of  Al- 
buquerque, owned  all  the  capital  stock  In  a 
corporation  capitalized  at  $30,000  engaged 
In  the  liquor  business  in  that  city.  In  the 
month  of  January  he  entered  Into  a  con- 
tract with  Alphons  Mathlew  and  Stephen  E. 
Boehl  by  the  terms  of  which  he  sold  to  said 
parties  two-thirds  of  such  capital  stock, 
which,  of  course,  gave  them  control  and 
management  of  the  company.  The  contract 
was  in  writing,  and  was  carefully  drawn  by 
skillful  lawyers,  and  contained  extensive  pro- 
visions specifically  prescribing  the  rights  and 
duties  of  the  respective  parties  as  stockhold- 
ers in  such  company.  Among  other  provi- 
sions the  contract  contained  the  following 
provision : 

"The  Meyers  Company  is  carrying  upon  its 
books  a  credit  to  L.  B.  Shaw  &  Co.  of  New  York 
amounting  to  $501.88,  which  it  is  claimed  by 
the  party  of  the  first  part  is  not  a  legal  liability 
of  the  Meyers  Company,  and  that  the  Meyers 
Company  will  never  be  called  upon  by  the  said 
Ii.  B.  Shaw  &  Co.  to  pay  the  same.  Now,  when- 
ever the  Meyers  Compaiiy  shall  be  released  firom 
liability  to  the  said  L.  B.  Shaw  &  Co.  for  the 
said  balance  of  $501.88,  the  said  credit  shall 
be  transferred  on  the  books  of  the  Meyers  Com- 
pany to  the  credit  of  the  said  party  of  the  first 
part,  and  he  shall  be  thereafter  entitled  to  de- 
mand and  receive  the  same ;  but  the  said  party 
of  the  first  part  shall  not  be  entitled  to  demand 
or  receive  payment  of  the  said  balance  until  the 
claim  of  the  said  L.  B.  Shaw  &  Co.  therefor  has 
been  legally  extinguished  or  abandoned." 

Shaw  ic  Co.  neglected  to  bring  suit  on  its 
claim  or  to  press  the  same  for  payment  until 
after  the  same  had  been  barred  in  this  state 
by  the  statute  of  limitatiOQ. 


That  Ernest  Bfeyen  disputed  the  Talidity 
of  this  claim  is  readily  Inferable  from  the 
above^uoted  clause  of  the  contract.  For 
some  time  prior  to  March  20,  1918,  Shaw  & 
Co.  had  been  pressing  Meyers  &  Co.,  the  cor- 
poration, and  Ernest  Meyers,  as  an  individ- 
ual, for  payment,  as  shown  by  letters  filed 
here  as  exhibits.  The  company  refused  to 
pay  because  it  alleged  that,  if  it  should 
make  payment,  without  its  liability  having 
been  established,  it  would  be  liable  to  refund 
to  Ernest  Meyers  the  money  which  it  held 
as  Indemnity.  Apparently  Ernest  Meyers 
had  become  hostile  to  the  corporation,  and 
was  desirous  of  securing  the  adjustment  of 
matters  so  that  he  could  secure  the  money 
returned  under  the  contract,  or  have  paid  it 
to  Shaw  &  Co.,  with  whom  he  Iiad  become 
quite  friendly. 

On  September  10,  1013,  Meyers  &  Co..  in 
reply  to  a  letter  from  Shaw  &  Co.  nrglng 
settlement,  wrote  them  a  letter,  from  which 
I  quote  the  following: 

"If  you  can  secure  us  the  proper  release  from 
Ernest  Meyers,  or  if  you  can  give  us  a  bona  fide 
legal  bond  which  would  hold  us  harmletis  in 
case  any  action  was  taken  by  Bmest  Meyers, 
this  question  of  liability  might  be  considered." 

On  October  29th  and  Novnnber  7tfa  the 
following  letters  were  written  by  Shaw  & 
Co.  to  Meyers  &  Co. 

"New  York,  Oct  20,  1913. 

"The  Meyers  Co.,  Inc.,  Albuquerque,  N.  iL— 
Dear  Sirs:  We  are  pleased  to  inclose  you  here- 
with copies  of  Mr.  Ernest  Meyers'  letter  to  as 
of  the  4th  Inst.,  our  reply  to  him  of  the  !Hb 
inst.,  and  his  letter  to  as  of  the  21at  inst.  We 
are  writing  him  to-day  as  per  copy  inclosed  here- 
with, all  of  which  are  self-explanatory.  We 
hope,  therefore,  to  forward  you  this  release  with- 
in the  coarse  of  the  next  ten  days. 

"We  trust  that  with  this  various  correspond- 
ence which  has  passed  between  Mr.  Meyers  and 
ourselves  that  you  will  be  convinced  that  there' 
is  not  aa  you  state  'a  nigger  in  die  woodpile.' 
We  appreciate,  however,  the  position  you  take, 
and  it  is  not  only  our  desire  to  have  the  ques- 
tion settled  financially,  but  we  are  just  as  anx- 
ious to  convince  you  of  our  sincerity  and  good 
faith. 

"We  remain  jovus  very  truly." 

"New  York.  Nov.  7,  1913. 

"The  Meyers  Co.,  Inc.,  Albuquerque,  N.  M.— 
Dear  Sirs:  We  are  pleased  to  inclose  yoa 
herewith  the  release  mentioned  in  our  letter  of 
the  29tb  ult  duly  signed  by  Ernest  Meyers. 

"Trusting  that  ^ou  will  pve  the  matter  your 
very  kind  attention,  we  remain  yours  very 
truly." 

The  release  referred  to  was  as  follows: 
"Albuquerque.  N,  Mi,  Nov.  1,  1913. 

"Whereas,  hy  article  8  of  the  contract  between 
the  Meyers  Company,  Incorporated,  of  Albu- 
querque^ N.  M.,  and  myself,  dated  January  1, 
1912,  said  company  is  required  to  make  a  certain 
payment  to  me  in  the  matter  of  Alex  D.  Shaw 
ft  Co.,  of  New  York,  on  the  happening  of  cei^ 
tain  events  therein  stated: 

"Now,  therefore,  in  consideration  of  the  sum 
of  one  dollar  and  other  valuable  consideration 
to  me  in  hand,  receipt  of  which  is  hereby  ac- 
knowledged. I  hereby  release  said  Meyers  Com- 
pany from  any  payment  to  me  of  the  sum  of 
$50l.8S.or  any  part  thereof  mentioned  in  said 
article  8  aa  a  oedit  to  said  Alex  D.  Shaw  ft 
Co.  [Signed]    Ernest  Meyers." 
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Apparently   no  reply   was  made  by   the 
Itfeyers  Company  to  the  Shaw  &  Co.  letter 
inclosing  the  release.     A  subsequent  letter 
'«<ras  written  on  December  4,  1913,  by  Shaw 
&    Co.  to  the  Meyers  Company,  calling  at- 
fa»xation  to  the  letter  of  November  7th,  and 
asking  for  a  remittance.    On  December  27, 
1917,  Meyers  &  Co.  wrote  Shaw  &  Co.,  stat- 
ins tliat  the  matter  had  been  placed  in  the 
tiands  of  their  attorneys,  Messrs.  Marron  ft 
''Wood,   and   asking  that  any  farther  com- 
mnnlcation  retarding  the  matter  be  address- 
ed to  Marron  &  Wood.    Whether  any  letters 
passed  between  Messrs.  Marron  ft  Wood,  and 
^$baw  &  Co.  is  not  apparent  from  the  reooid, 
but  no  remittance  was  made  by  Meyers  ft  Co. 
to    Shaw  ft  Co.    Later,  on  the  21st  day  of 
A.pril,  1914,  Alex  D.  Shaw  ft  Ca  execoted 
ttie  following  assignment,  so-called,  to  Earnest 
liSeyers: 
"State  of  New  Yorlt,  Connty  of  New  York. 

"Know  all  men  by  these  presents,  we,  Alex 
I>.  Shaw  ft  Co.,  a  copartnersnip,  for  and  in  con- 
sideration of  the  sum  of  one  dollar  in  hand  paid 
by  Brneat  Meyers,  of  Albuquerque,  Bernalillo 
county,  N.  M.,  the  receipt  whereof  is  hereby  ao- 
knowIedKed  and  confessed  have  awigned,  set 
over  and  quitclaimed,  and  by  these  presents  do 
hereby  assign,  set  over,  and  quitclaim,  unto 
tbe  said  Ernest  Meyers,  all  our  right,  title,  and 
interest,  claim,  or  demand  against  the  said  Er- 
nest Meyers  or  the  Meyers  Company,  a  coripora- 
tion  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  Mexico  in  and 
to  the  sum  of  five  hundred  one  and  »'/ito  ($5(>1. 
88)  dollars  recently  on  deposit  with  the  Meyers 
Company  for  the  payment  of  certain  account 
against  tbe  Meyers  Company,  Incorporated,  for 
merchandise,  which  accoimt  against  Alex  D. 
Sbaw  ft  Company  we  are  informed  and  believe 
has  beat  barred  by  the  statute  of  limitations." 

This  asalgiwnait  was  acltnowledged  before 
a  notary  pnblic.  Thereafter,  In  April,  1914, 
Bmest  Meyers  Instttated  a  suit  in  the  district 
court  against  the  Meyers  Company  to  recover 
tlie  sum  of  $501.88,  in  wUch  cmnplalnt  it 
was  alleged  that  Ernest  Meyers  deposited 
this  money  with  the  Meyers  Company,  and 
that  snch  sum  should  be  left  with  said  com- 
pany until  any  claim  that  said  Alex  D.  Shaw 
Sc  Co.  might  have  in  and  to  said  sum  should 
be  legally  extinguished  or  abandoned  and  the 
said  defendant  released  from  liability  to  the 
said  Alex  D.  Shaw  ft  Co.,  and  a  copy  of  the 
agreement  was  attached  to  the  complaint  as 
an  exhibit  The  complaint  further  set  up  the 
assignment  from  Shaw  ft  Co.  to  Ernest  Mey- 
ers, attaching  the  same  as  an  exhibit  to  the 
complaint  To  the  complaint  M^ers  ft  Co. 
filed  a  demurrer,  one  of  the  grounds  set  forth 
being  that  "it  does  not  appear  that  the  ac- 
count against  this  defendant  in  favor  of  Alex 
D.  Shaw  &  Co.  as  specified  in  paragraph  8 
(nt  said  contract  has  ever  been  legally  extin- 
guished or  abandoned."  The  demurrer  was 
overruled,  and  an  answer  was  filed.  When 
the  case  was  called  for  trial,  Mr.  Wood,  at- 
torney for  Mejejs  ft  Co.,  objected  to  the  in- 
troduction of  any  evidence  on  the  ground 
that  the  complaint  failed  to  state  sufficient 
facts  to  constitute  a  cause  of  action,  it  b^ng 
his  contentloa  that  Sbaw  ft  Co.  had  no  in- 


terest whatever  In  the  $601.88  deposited  wltli 
Meyers  ft  Co.,  that  Shaw  ft  Co.  had  only  a 
claim  against  the  corporation,  as  such,  and 
that  the  purported  assignment  attached  as 
an  exhibit  to  the  complaint  showed  clearly 
that  Shaw  ft  Co.  had  not  released  or  extin- 
guished Its  original  indebtedness  against 
Meyers  ft-  Co.,  and  that  in  this  Shaw  ft  Co. 
had  undertaken  only  to  release  Its  interest 
in  the  fnnd  on  deposit  in  which  it  had  no  in- 
terest 

The  answer  pleaded  payment.  When  Er- 
nest Meyers  was  on  the  witness  stand  as  a 
witness,  testifying  in  his  own  behalf,  Mr. 
Wood  had  him  identify  the  release  which  he 
had  executed  to  this  fund  and,  which  had 
reached  the  hands  of  the  Meyers  Company 
through  Shaw  ft  Ca  He  also  exhibited  to 
Ernest  Meyers  a  copy  of  a  letter  written  to 
him  by  Shaw  ft  Co.  requesting  the  release, 
which  Meyers  identified,  and  stated  that  he 
had  in  his  flies  the  original  of  the  letter.  On 
redirect  examination  Mr.  Miller,  the  attorney 
for  Ernest  Meyers,  asked  him  three  or  four 
questions  about  the  release  one  of  which  was 
as  to  whether  or  not  he  had  ever  delivered 
the  release  to  the  Meyers  Company,  to  which 
he  replied  that  he  had  not 

Later  Mr.  Wood  (rffered  the  release  in  evi- 
dence, to  which  Mr.  Miller  objected,  on  the 
ground  that  the  release  was  not  attached  as 
an  exhibit  to  the  answer,  but  Mr.  Wood  re- 
plied that  the  answer  pleaded  payment,  and 
that  the  release  was  evidence  of  it  Later 
Mr.  Wood  moved  for  an  instructed  verdict  In  . 

favor  of  Meyers  &  Co.  on  four  grounds:  (1) 
That  the  contract  was  not  made  or  ratified 
by  the  defendant;  (2)  because  the  Shaw  ft 
Co.  claim  was  not  legally  discharged  or  aban- 
doned; (3)  In  substance,  because  the  com- 
plaint stated  no  cause  of  action  that  would 
support  any  }udgm«it;  (4)  "upon  the  ground, 
further,  that  the  evidence  shows  that  what- 
ever obligation  did  exist,  either  to  the  Mey- 
ers Company  or  to  Alex  D.  Shaw  ft  Co.  on 
the  part  of  the  plaintiff,  or  to  the  plaintiff, 
has  been  fnlly  settled,  satisfied,  and  dis- 
charged." 

The  court  sustained  the  motion  for  an  In- 
structed verdict,  and  in  sustaining  the  same 
failed  to  set  forth  the  ground  upon  which  its 
action  was  predicated.  On  the  3d  day  of 
April,  1915,  and  within  five  days  succeeding 
the  trial,  Mr.  Miller,  attorney  for  Ernest 
Meyers,  filed  a  motion  for  a  new  trial  In 
which  he  set  forth  three  grounds:  (1)  Be- 
cause the  court  erred  In  refusing  to  pennit 
the  plaintiff  to  show  that  It  was  the  intention 
of  the  parties  to  the  contract  marked  "Exhibit 
1"  to  bind  the  corporation  to  the  performance 
of  tbe  eighth  paragraph  of  said  agreement 
instead  of  creating  a  personal  liability;  (2) 
"because  the  court  erred  in  holding  that  the 
defendant  had  not  ratified  the  contract  mark- 
ed 'Exhibit  1* ;"  (3)  "because  the  court  erred 
in  directing  a  verdict  in  favor  of  the  defend- 
ant and  against  the  plaintiff."  On  the  22d 
day  of  June,  1915,  Mr.  Miller  filed  a  supple-      t 
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mental  iiioti<m  for  a  bew  trial  apon  the  fol- 
lowing grounds: 

"Because,  lubsequent  to  the  trial  of  this  canse 
plaintiff  haa  discovered  evidence  which  will  e»- 
tablish  the  fact  that  the  contract  Exhibit  A 
attached  to  the  amended  complaint  was  ratified 
by  the  Meyers  Companj;,  Incorporated,  the  de- 
fendant herein ;  that  said  evidence  is  nevr,  ma- 
terial to  the  issue,  and  not  cumulative,  nor 
will  be  brought  to  impeach  any  evidence  or  tes- 
timony or  any  witness  who  has  been  hereto- 
fore examined  in  this  cause ;  that  the  existence 
of  this  evidence  was  not  known  to  the  plaintiff, 
nor  could  he  have  discovered  and  produced  the 
same  by  the  use  of  reasonable  or  utmost  dili- 
gence at  the  former  trial ;  that  said  evidence 
appears  in  the  affidavit  of  the  plaintiff  hereto  at- 
tached marked  'Exhibit  A'  and  made  a  part  Of 
this  ground  in  supjport  of  the  motion  for  new 
trial  as  fully  as  if  incorporated  herein." 

Thereafter  the  court  at  the  September 
term  sustained  the  motion  for  a  new  trial 
and  set  aside  the  verdict.  At  the  following 
March  term,  npon  motion  filed  by  Mr.  Wood, 
the  court  set  aside  the  order  awarding  a  new 
trial,  because,  not  having  decided  the  motion 
therefor  or  continued  the  same  under  the 
statute^  the  court  bad  no  power  to  grant  the 
motl<m.  Thereafter,  and  almost  a  year  after 
the  trial,  Mr,  Miller,  attorney  for  Ernest 
Meyers,  for  the  first  tlma  filed  a  motion  in 
court  to  set  aside  the  verdict  and  award  Er- 
nest Meyers  a  new  trial  because  of  fraud  and 
deceit  practiced  by  Mr.  Wood  on  the  court  in 
introducing  the  release  from  Ernest  Meyers 
in  evidence  under  the  plea  of  payment.  This 
motion  was  granted  by  the  court  on  a  finding 
that  Mr.  Wood  had  been  guilty  of  intention- 
ally and  fraudulently  deceiving  the  court  by 
the  introduction  in  evidence  of  this  release. 

I  do  not  doubt  the  assertion  of  Judge  Roy- 
nolds  in  his  return  that  he  was  misled  by 
this  rtiease,  but  I  do  not  believe  that  Mr. 
Wood,  by  the  Introduction  of  the  relea;se  in 
evidence,  intended  to  deceive  or  mislead 
Jndge  Raynolds.  I  am  satisfied  that  Mr.  Mil- 
ler attached  no  importance  to  this  release  at 
the  time  it  waa  offered  in  evidence  or  at  the 
time  the  motion  was  made  for  a  directed 
verdict.  Even  when  Ernest  Meyers  was  on 
the  stand  he  contented  himself  by  simply 
asking  him  as  to  whether  or  not  he  had  ever 
delivered  the  release  to  Meyers  ft  Oo.,  to 
which  he  replied  that  he  had  not  Mr.  Mey- 
ers was  Mr.  Miller's  client,  and  presumably 
Mr.  Miller  was  fully  conversant  with  all  tbe 
facts  of  the  case;  at  least  Mr.  Wood  prob- 
ably BO  assumed.  Mr.  MUler  says  in  an  affi- 
davit filed  in  the  case  that  he  had  been  taken 
by  surprise  by  the  introduction  of  the  release 
in  evidence.  If  this  be  conceded  to  be  true, 
certainly  he  knew  of  the  facts  when  60  days 
later  he  filed  his  supplemental  motion  for  a 
new  trial  in  which  he  falls  to  mention  the 
release.  Evidently  Mr.  Miller  did  not  believe 
that  the  court  directed  a  verdict  because  of 
this  release,  as  in  neither  his  original  motion 
nor  in  his  supplemental  motion  for  a  new 
trial  which  he  filed  does  he  refer  in  any  man- 
ner to  It,  but  bases  his  motion  npon  the  as- 
snmption  that  the  court  directed  a  vercUct 


npon  B(Hne  one  of  the  other  grounds  «(  the 
motion. 

The  complaint  in  tbe  case  did  not  state 
a  canse  of  action,  and  certainly  Justified  the 
aetlon  of  the  court  in  directtaiK  a  verdict  oo 
that  groimd  alone.  It  failed  to  show  the 
legal  extinguishment  or  abandonment  ot  tbe 
Shaw  &  Oo.  claim  against  Meyers  &  Co., 
which  must  have  been  made  to  appear  before 
any  rlj^t  eziBted  on  the  part  of  Ernest  Mey- 
ers to  recover  tbe  money  in  question.  That 
the  complaint  wasi  thus  defective  and  that 
the  release  from  Shaw  &  Ga  did  not  ac- 
complish, legally,  the  purpose  for  whkb  it 
was  evidently  intended,  was  recognized  by 
Mr.  Miller,  because,  when  the  court  set  aside 
the  verdict  upon  Us  motion  a  year  after  the 
trial,  he  Immediately  filed  an  amended  com- 
I^aint  in  which  he  sets  forth  a  release  sub- 
sequently procured  from  Shaw  &  Ca  whldi 
was  in  pr(H>er  form  and  accomplished  the 
purpose  evidently  intended  by  the  firtEt  re- 
lease of .  satisfying  and  discharging  all  claim 
against  Meyers  &  Co.,  thereby  enabling  Er- 
nest Meyers  to  take  down  the  money. 

It  cannot  be  said  that  Mr.  Wood  Impn^r- 
ly  offered  the  release  in  evidence  under  the 
plea  of  payment  because  actual  cash  bad 
not  passed  between  tbe  partieB,  if  the  release 
amounted  to  a  legal  and  valid  discharge  of 
all  claim  which  Ernest  Meyers  had  In  and  to 
the  money  in  qaestl<Mi.  The  general  mle  in 
this  regard  is  Illustrated  by  the  fbllowing 
quotations: 

"In  an  action  to  recover  an  alleged  nnliqnidat- 
ed  indebtedness,  the  defendant,  under  a  plea  of 
payment,  is  entitled  to  give  proof  of  any  valid 
agreement  between  the  parties  wkich  wonld  op- 
erate to  discharge  the  debt."  McLanchlln  v. 
Webster,  141  N.  Y.  76,  35  N.  E.  1081. 

"In  an  action  upon  a  promissory  note,  hdd 
by  the  plaintiffs  as  collateral  security,  where 
the  defendant  sets  up  in  his  answer  the  defense 
of  payment,  he  may  give  in  evidence  any  facts 
which  in  law  amount  to  a  aatisfaotion  of  said 
note,  as  aealnst  such  plaintiffs."  The  F^rmen' 
Bank  V.  Sherman,  33  N.  Y.  08. 

"Under  tbe  general  issue,  or  a  general  plea  of 
payment,  payment  in  anything  that  has  bern 
accepted,  or  received  as  payment  may  be  proTed. 
And  in  these  caaes  it  is  a  question  for  the  jnry 
whether  what  may  have  been  given  and  received 
was  a  payment  or  not,  in  the  particular  case. 
•  •  •  A  plea  of  payment  is  not  one  of  tiioae 
in  which  it  is  necessary  to  set  ont  all  tbe  facts, 
particularly  to  show  that  what  has  been  done 
amounts  in  law  to  a  payment;  but  it  is  suf- 
ficient to  allege  the  fact  of  paymmt,  and  it  is 
then  determined  by  the  evidence  given,  whether 
the  fact  is  made  out  or  not."  I«nden  v.  Bitt, 
4  Ind.  566. 

"The  weight  of  modem  authority  does  not 
confine  the  evidence  under  plea  of  payment  to 
money  payments  alone;  the  general  rule  gc«m- 
ing  to  favor  the  reception  of  evidence  of  any- 
thing tendered  by  the  obligor  and  received  by  tbe 
obligee  in  satisfaction  and  discharge  of  the 
debt."    16  PI.  &  Pr.  207. 

To  the  same  effect  are  the  cases  of  Walk- 
er ▼.  Crawford,  66  IlL  444,  8  Am.  Rep.  701, 
and  Richabaugh  t.  Dugan,  i  Pa.  304. 

Whether  or  not  the  release  waa  given  wlth- 
ont  considostioa  or  whether,  under  the  cir- 
oumatanceB,  Meyers  A  Oo.  wae9  entitled  to 
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avail  themaelTecf  of  the  benefit  of  this  re- 
lease would  present  a  qnestlon  of  law.  It 
might  be  that  the  court  could  properly  have 
held  that  the  release  was  invalid,  but  cer- 
tainly an  attorney  oflering  the  release  in  evi- 
dence with  the  other  party  to  the  cause,  rep- 
resented by  an  attorney,  all  of  whom  were 
eognimnt  of  the  fhets  which  induced  tiie  ex- 
ecatlon  of  the  release,  and  the  party  execut- 
ing the  release  being  then  a  witness  on  the 
stand,  would  not,  under  such  circumstances, 
intentionally  and  knowingly  undertake  to  de- 
ceive the  court  trying  the  case. 

Meyers  &  Co.  had  not  agreed  to  pay  Shaw 
&  Co.  should  the  release  from  Ernest  Mey- 
ers be  procured  and  forwarded,  to  them. 
They  had  agreed  In  such  event  to  take  up 
the  claim  for  consideration,  but  had  refused, 
without  such  release,  to  even  consider  the 
matter  of  payment,  because  of  the  liability 
under  the  contract  which  would  be  assumed 
by  them  by  so  doing.  I  grant  that  Shaw  & 
Co.  probably  assumed  from  the  language  in 
the  letter  that  payment  would  be  made  In 
case  the  release  was  procured  and  sent  to 
them.  In  the  money  referred  to  In  para- 
graph 8  of  the  contract,  as  I  have  stated, 
Shaw  &  Oo.  had  no  interest,  and  this  sum 
was  not  to  be  used,  strictly  speaking,  to  pay 
Shaw  ft  Co.,  but  only  for  the  purpose  of  re- 
imbursing Meyers  &  Co.  should  they  legally 
be  called  upon  to  iKty  the  Shaw  claim.  This 
money  was  the  property  of  Ernest  Meyers, 
Bublect  to  the  agreement  under  which  it  was 
retained  by  the  Meyers  Company,  if  the  cor- 
poration was  bound  by  the  contract,  with 
which  he  could  do  as  he  pleased,  in  so  far  as 
his  own  title  thereto  was  concerned.  Shaw 
&  Oo.  evidently  procured  from  him  for  the 
benefit  of  the  Meyers  Company  a  release  of 
his  claim  and  interest  therein.  This  release 
was  forwarded  to  Meyers  &  Co.  without  con- 
dition or  limitation,  but  simply  upon  the 
strength  of  a  letter  from  Meyers  &  Co.  that 
If  they  had  such  r^ease  "this  question  of 
liability  might  be  considered." 

In  explaining  the  motives  which  actuated 
him  in  this  regard  Mr.  Wy>od  in  his  affidavit 
stated: 

"It  was  apparent  to  me  then  ♦  •  •  that 
the  whole  negotiations  were  covered  by  the  writ- 
ten correspondence  and,  there  was  no  promise 
or  direct  r^resentation  of  the  Meyers  Company, 
outside. of  the  correspondence,  that  the  corre- 
spondence demonstrated  what  the  parties  had 
done,  whatever  might  have  beoi  their  intention 
to  do.  It  was  apparent  to  me  from  this  corre- 
spondence that  confronted,  with  the  alternative  of 
giving  up  one  claim  or  the  other,  Shaw  &  Co. 
and  Meyers,  then  acting  together,  he  decided  to 
surrender  Meyers'  claim  and  rest  on  Shaw  & 
Co.'s  claim,  and  that  the  consideration  for  the 
delivery  of  the  release  to  the  Meyers  Company 
was  its  promise,  not  as  the  affidavit  states,  to 
pay  Shaw  &  Co.,  but,  instead,  to  ^ive  considera- 
tion to  the  original  honesty  and  justice  of  their 
claim,  and  the  only  hint  of  anything  further 
was  that  contained  in  former  letters  to  the  effect 
that,  if  the  justice  of  Shaw  &  Co.'s  claim  were 
established,  thev  would  be  willing  to  pay  it,  not- 
withstanding toe  statute  of  limitations.  This 
seemed  to  me  to  be  a  sufficient  legal  considera- 


tion for  their  action  in  giving  the  rdease.  There 
was  no  thought  or  hint  that  any  fraud  was  com- 
mitted by  Meyers  Company  on  Shaw  &  Co.  to 
fet  the  release.  I  knew  of  none  then  nor  did 
suspect  any.  *  *  *  As  before  stated,  it 
was  impossible  to  tell  from  the  complaint  the 
exact  theory  upon  which  the  plaintiff  was  pro- 
ceeding. It  occurred  to  me  as  possible  that  he 
had  no  theory  other  than  a  confused  idea  that 
there  were  some  rights  there  which  a  court  could 
enforce.  On  the  other  hand,  it  was  altogether 
possible  that  the  complaint  had  been  thus  vague- 
ly drawn  purposely  and  with  the  object  of  tak- 
ing advantage  of  any  cause  of  action  which 
might  develop  on  the  trial  from  the  evidence  and 
which  the  court  might  be  asked  hy  amendment 
to  cover  with  the  complaint  It  therefore  seem- 
ed necessary  to  fully  protect  by  the  proof  the 
theory  upon  which  I  was  conducting  the  defense. 
These  theories  were:  First,  that  as  this  ac- 
tion was  apparently  proceeding  on  the  contract 
that  this  was  not  the  contract  of  Meyers  Com- 
pany, and  was  not  enforceable  against  them; 
second,  that  at  any  rate  Meyers  had  no  claim 
against  the  Meyers  Company  until  Shaw  &  Co.'s 
daim  was  legally  dismissed,  and,  the  allegations 
being  merely  that  it  was  barred  by  the  statute 
of  limitations,  that  was  plainly  not  a  dismissal 
witiiin  the  meaning  of  the  contract  which  would 
g^ve  Meyers  a  cause  of  action  against  the  Mey- 
ers Company ;  third,  that  the  evidence  plainly 
shows  that  Meyers  and  Shaw  ft  Co.,  who  were 
then  acting  together,  had  elected  to  give  up 
and  discharge  the  Meyers  claim  and  rely  upon 
the  Shaw  £  Co.  claim;  fourth,  that  the  com- 
plaint stated  no  cause  of  action,  and  therefore 
would  not  support  any  judgment.  Upon  this  de- 
fense of  acttMi  to  rest  on  the  Shaw  &  Co.  claim 
and  keep  it  alive  the  release  was  competent  evi- 
dence, and,  it  seems  to  me,  conclusive  evidence, 
and  was  proven  and  offered  in  evidence  for  that 
purpose." 

It  may  be  that  the  court  would  not  have 
admitted  the  release  In  evidence,  or  would 
have  given  no  weight  to  It  had  the  facts  been 
fully  disclosed,  bat,  as  I  view  the  matter, 
looking  at  it  from  Mr.  Wood's  viewpoint,  the 
duty  did  not  rest  upon  him  to  attack  the 
validity  of  the  release  which  he  was  offer- 
ing In  evidence.  It  had  been  signed  by  Er- 
nest Meyers  and  placed  in  the  hands  of  his 
client,  for  the  purpose,  as  Mr.  Wood  stated 
he  believed,  to  clear  the  way  for  action  oo 
the  Shaw  ft  Co.  claim,  should  Meyers  ft  Co. 
conclude  It  was  a  just  claim.  With  astute 
counsel  sitting  across  the  table  from  him, 
and  with  the  party  who  executed  the  re- 
lease upon  the  stand,  and  presented  with  the 
release  for  identification  of  his  signature,  I 
cannot  see  upon  what  theory  Mr.  Wood  was 
required  to  assume  the  burden  of  bringing 
before  the  court  the  facts  which  Induced  the 
execution  and  delivery  of  the  release,  if,  as 
he  states,  he  entertained  the  honest  belief 
that  the  release  was  valid  and  binding. 

We  may  assume,  for  the  purpose  of  argu- 
ment, that  the  release  was  invalid,  a-nd  that 
the  court,  had  It  been  conversant  with  all 
the  facts,  would  have  so  held.  But  certain- 
ly it  should  not  be  held  that' Mr.  Wood  pur- 
posely and  knowingly  perpetrated  a  fraud 
upon  the  court,  if  reasonable  minds  might 
differ  as  to  whether  the  release  was  valid 
and  binding. 

Suppose,  for  example,  that  a  lawyer  should 
Institute  suit  upon  a  promissory  note  for  a 
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client,  and  tbe  party  saed  has  a  valid  de- 
fense to  the  note  which  will  defeat  a  Judg- 
ment U  it  is  set  up  and  established,  and  the 
lawyer  knows  the  facta;  he  flies  the  salt,  and 
the  defendant  answers,  defending  upon  some 
other  ground;  is  the  lawyer  who  flies  tJie 
suit  guilty  of  fraud  and  deceit  because  he 
does  not  call  the  attention  of  the  court  and 
the  party  to  the  defense  whldi  will  defeat 
the  action? 

I  cannot  give  my  assent  to  a  rule  which 
would  subject  attoraieys  to  tlie  risk  of  disbar- 
ment or  of  t>elng  adjudged  guilty  of  deceit  and 
fraud,  because  ail  the  facta  relative  to  a 
position  assumed  by  an  attorney  or  a  prop- 
osition advanced  by  him  are  unknown  to  or 
are  misunderstood  by  the  court,  either  be- 
cause the  party  advancing  the  proposition 
does  not  clearly  explain  the  matter  to  the 
conrt,  or  l>ecause  his  adversary  sits  quietly 
by  with  full  knowledge  of  all  the  facts  and 
permits  the  court  to  lattor  under  a  misap- 
prehension and  possibly  make  a  mistake. 
When  Mr.  Wood  introduced  this  release  in 
evidence  It  was  the  duty  of  Mr.  Miller  to 
have  had  Ills  Client  fully  explain  to  the  court 
all  the  circumstances  under  whidi,  and  the 
purpose  for  which,  the  release  was  executed. 
When  all  these  iacts  were  laid  before  the 
court,  then  it  would  have  been  within  the 
province  of  the  court  to  have  determined  the 
legal  effect  of  the  release. 

For  these  reasons,  I  cannot  concur  in  the 
majority  opinion. 


DE  BURG  V.  ARMENTA.     (No.  1948.) 
(Supreme  C!onrt  of  New  Mexico.    April  7, 1917.) 

(SpUahua  by  the  Court.) 

1.  Appb/Ii.   and   Ebbob   «s3997(3)— Dibkotbd 
Vbbdict— Qtibstions  fob  Rbvibw. 

If  at  the  doee  of  the  evidence  in  an  action 
of  law,  each  party  requests  the  court  to  direct 
a  verdict  in  his  favor,  and  the  court  acts  up<Hi 
the  invitation  thus  given  and  directs  the  jury 
to  return  a  verdict  for  one  of  them  and  against 
the  ottier,  the  only  questions  open  on  appeal 
are:  First,  was  there  subetantial  evidence  sup- 
porting the  conclusion  of  the  court;  and,  sec- 
ond, did  any  error  of  law  occur  daring  the  trial? 
[Ed,  Note. — EV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4024.] 

(Additionol  ByUaiut  in  Editorial  BtaSJ 

2.  Adjoinikg   Landownebs   9=)<9<2) — Ejxot- 

ilENT— DlBECTKD     VEBDICT— SUFFICIENCT     OF 

Evidence. 
In  ejectment  a  directed  verdict  for  defend- 
ant on  the  ground  that  plaintiffs  evidence  fail- 
ed to  show  any  encroachment  of  defendant's 
house  over  the  line  of  plaintiff's  lot,  and  that 
the  evidence  of  such  line  was  vague  and  uncer- 
tain, held  sustained  by  the  evidence. 

[Ed.   Note.— For  other  cases,  see  Adjoining 
TiBndownets,  Cent.  Dig.  {  72.] 

3.  Tbial  «=)177  —  Request  fob  Dibected 
Vebdict— Effbot. 

By  their  requests  for  a  directed  verdict  tho 
parties  in  effect  request  the  court  to  find  facts. 


and  are  therefor*  eonduded  by  its  finding  if 
supported  by  substantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  400.] 

Appeal  from  District  Court,  Bernalillo 
County;   H.  W.  Raynolds,  Judge. 

Action  In  ejectment  by  Dolores  Otero  de 
Borg  against  Manuela  Armenta.  Judgment 
for  defendant  on  a  directed  verdict,  and 
plaintiff  appeals.    Affirmed. 

The  appellant,  Dolores  Otero  de  Burg, 
brought  this  action  in  ejectment  In  the  dis- 
trict court  of  Bernalillo  county  against  the 
defendant,  Manuela  Armenta,  alleging  that 
she  was  the  owner  of  a  certain  lot,  known 
as  lot  26  In  blo<^  3  of  the  Perea  addition  to 
the  city  of  Albuqnerqne,  as  the  same  is  des- 
ignated on  a  plat  of  that  addition  filed  in 
the  office  of  the  probate  derlt  and  recorder 
of  BernalUIo  county;  that  the  defendant  is 
the  owner  of  lot  27  adjoining  said  lot  26  be- 
longing to  plaintiff,  and  that  said  d^endant 
in  constractlng  a  house  on  said  lot  27  en- 
croached on  plaintiff's  lot  26  approzimatdy 
3  inches  In  width  for  the  whole  length  of  said 
lot  on  the  division  line  between  said  lots  28 
and  27.  Plaintiff  prays  for  a  writ  of  posses- 
sion, commanding  the  sheriff  to  deliver  to 
plaintiff  this  strip  of  land,  and  for  sudi  otiier 
relief  to  which  she  may  be  entitled.  a%e 
defendant  answered,  admitting  ownership  in 
lot  27  and  putting  In  Issue  the  ownersh^  of 
lot  26,  and  further  set  up  that  after  the  pnr- 
chase  by  her  of  the  lot  In  question  she  pro- 
cured a  competent  surveyor  to  lay  out  the 
line  of  the  lot,  and  proceeded  Immediately 
to  erect  a  house  thereupon  and  within  the 
borders  of  her  lot  as  she  believed  them  to  be, 
and  farther  alleged  estoppel  by  pleading 
knowledge  of  the  fact  that  she  had  erected  the 
house  upon  her  lot  with  the  full  imowledge  of 
the  plaintiff  and  her  predecessors  in  title, 
without  objection  or  protest  against  snch 
erection  and  other  matters  of  alleged  estoppel 
which  it  is  not  necessary,  at  this  time,  to 
consider.  After  the  taking  of  considerable 
evidence,  at  the  close  of  ttie  case  both  par- 
ties moved  for  an  Instructed  verdict,  where- 
upon the  court  instructed  the  Jury  for  the 
defendant  on  the  ground  that  the  plaintiff 
failed  to  sufficiently  identify  the  property  for 
which  suit  was  brought.  From  the  verdict 
and  Judgment  thereupon  the  plaintiff  prose- 
cutes this  appeal  • 

H.  B.  Jamison,  of  Albuquerque,  for  ai^I- 
lant.  Marron  &  Wood  of  Albuquerque^  and  A. 
B.  Renehan,  of  Santa  Fd,  for  appellee. 

HANNA,  C.  J.  (after  sUting  the  facts  as 
above).  [1]  It  has  been  well  stated  to  be  a 
familiar  rule  that  if  at  the  close  of  the  evi- 
dence In  an  action  at  law,  each  party  re- 
quests the  court  to  direct  a  verdict  in  his 
favor,  and  the  court  acts  upon  the  ln^-ltatlon 
thus  given  and  directs  the  Jury  to  return  a 
verdict  for  one  of  them  and  against  the  other. 


£=9For  otber  casaa  see  lame  topic  and  KET-NTIIf  BBR  In  all  Kaj-Moabarwl  Dicaatsjod  Indau 

Digitized  by' 


Google 


v.m 


DE  BURO  T.  ARMEXTA 


839 


the  only  Qneatlona  op«i  on  appeal  are:  First, 
was  there  substantial  evidence  supporting  the 
conclusion  of  the  court,  and,  second,  did  any 
error  of  law  occur  during  the  trial?  Beuttell 
V.  Magone,  157  U.  8.  154,  15  Sup.  Ct.  566,  39 
L.  Ed.  654;  Home  Savings  Bank  of  Des 
Moines,  Iowa,  v.  Woodruff  et  al.,  14  N.  M. 
502,  94  Pac.  957 ;  Empire  State  Cattle  Co.  v. 
A.,  T.  ft  S.  F.  Ry.  Co.,  147  Fed.  457,  77  a  a 
A.  601;  Western  Express  Co.  v.  United 
States,  141  Fed.  28,  72  C.  C.  A.  616;  Phenlx 
Ins.  Co.  of  Brooklyn,  N.  Y.,  v.  Kerr,  129  Fed. 
723,  64  C  a  A.  251,  66  K  R.  A.  569:  United 
States  v.  Blabop,  125  Fed.  181,  60  C.  C.  A.  123; 
Insurance  Co.  of  North  America  v.  Wisconsin 
Cent.  By.  Co.,  134  Fed.  794,  67  a  O.  A.  300; 
McCornilck  v.  National  City  Bank  of  Waco, 
142  Fed.  132,  73  C.  C.  A.  330,  6  Ann.  Cas.  544 ; 
West  V.  Roberts  et  al.,  135  Fed.  350.  68  C.  C. 
A.  58;  Bradley  Timber  Co.  v.  White  et  al., 
121  Fed.  779,  58  C.  C.  A.  55;  Magone  v.  Origet, 
70  Fed.  778,  17  a  O.  A.  863;  Merwln  v. 
Magone,  70  Fed.  776, 17  C.  C.  A.  361;  Ohrystle 
.et  al.  V.  Foster,  61. Fed.  551,  9  C.  C  A.  606; 
First  National  Bank  of  Albuquerque  v.  Stov- 
er, 21  N.  M.  453-471,  155  Pac.  905,  L.  R.  A 
1916D,  1280;  Kirtz  v.  Peck,  113  N.  T.  226,  21 
X.  K  130;-  Sutter  v.  Vanderveer,  122  N.  Y. 
652,  25  N.  B.  907. 

[2]  The  only*  essential  question  presented 
is  whether  the  trial  court  erred  In  instructing 
the  Jury  to  return  a  verdict  for  the  defend- 
ant upon  the  ground  of  defendant's  motion 
that  the  plaintiff's  evidence  failed  to  show  or 
establish  any  encroachment  of  the  defend- 
ant's house  over  the  line  of  the  plaintiff's 
lot;  and  upon  the  further  ground  that  the 
evidence  of  such  encroachment  was  vague, 
indeflnite,  and  uncertain  as  to  the  extent 
thereof,  and  that  such  evidence  was  also 
ragne,  indefinite,  and  uncertain  as  to  the 
lines  of  the  defendant's  lot,  or  as  to  whether 
the  north  line  of  the  defendant's  lot  was  at 
right  angles  Vlth  the  street,  or  to  what  ex- 
tent, If  any,  the  defendant's  house  did,  as  a 
matter  of  fact,  encroach  upon  or  cross  the 
line  between  the  said  lots,  so  that  under  the 
evidence,  as  given,  it  would  be  Impossible  to 
establish  what  portion.  If  any,  of  the  lot  Is 
eacroached  upon  by  the  defendant's  house, 
and  Impossible  to  render  a  verdict  upon 
which  a  definite  Judgment  for  a  definite 
amount  of  land  could  be  rendered ;  and  upon 
tbe  farther  ground  that  the  plaintiff  failed 
to  establish  the  outlines  of  the  property  or 
lots  in  question  by  any  competent  evidence 
from  which  it  could  be  determined  where  the 
lines  were.  As  pointed  out,  the  court  sustain- 
ed the  motion  of  the  defendant,  assigning  as 
reasons  therefor  failure  of  proof  to  sufficient- 
ly idendfy  the  property  for  whldi  the  suit 
was  brought,  and  that  the  plaintiff  had  not 
proved  her  case.  The  question  of  the  action 
of  the  trial  court,  therefore,  hangs  upon 
whether  or  not  the  line  between  lots  26  and 
27  was  established  with  that  certainty  requir- 
ed to  show  that  tbe  defendant  bad  encroach- 


ed upon  the  lot  of  plaintiff.  It  appears  that 
plaintiff  first  offered  proof  of  her  ownership 
of  lot  26  of  block  3  of  the  Perea  addition, 
consisting  of  portions  of  an  abstract  of  title 
referring  to  a  certain  map  of  the  addition. 

Tbe  first  witness  called  in  behalf  of  the 
plaintiff  was  a  surveyor,  one  J.  G.  Doane,  who 
testified  to  recently  making  a  survey  of  the 
lots  in  question;  that  he  found  that  the 
block  tn  which  the  lots  were  situated  was 
eighteen  hundredths  of  a  foot  short  of  tbe 
measurement  given  by  the  plat,  which  differ- 
ence he  apportioned  among  the  other  lots  in 
proportion  to  their  lengths  as  platted,  and 
that  this  showed  loU  25  and  26  to  be  46.97 
feet  Instead  of  47  feet,  as  shown  on  the  plat. 
According  to  his  survey  the  foundation  stones 
for  the  defendant's  house  at  the  northwest 
comer  only  projected  3  inches  over  the  di- 
viding line  between  the  lots  in  question.  It 
is  RTgaeA  here,  upon  evidence  presented  to 
the  trial  court,  that  this  witness  in  fixing  his 
lines  arbitrarily  apportioned  to  each  of  the 
lots  In  the  block,  in  proportion  to  the  space 
occupied  by  it  on  the  west  boundary  of  tbe 
block,  Its  equivalent  part  of  this  shortage, 
instead  of  applying  the  shortage  to  tbe  frac- 
tional lot  as  bad  been  dme  by  the  person 
making  tbe  plat,  and  that  had  the  shortage 
been  all  applied  to  the  fractional  lot,  the 
measurement  of  this  witness  would  have 
shown  no  encroachment.  The  testimony  of 
this  witness  was  In  some  respects  somewhat 
impaired  by  the  cross-examination,  so  that 
It  cannot  be  clearly  or  definitely  stated  that 
his  testimony  conclusively  showed  an  en- 
croachment by  tbe  defendant'on  tbe  lot  of  tbe 
plaintiff. 

The  next  witness  called  for  plaintiff  was 
also  a  surveyor,  Mr.  James  N.  Oladdlng,  who 
had  made  a  survey  of  the  property  for  the 
plaintiff,  but  in  doing  so  had  pakl  no  atten- 
tion to  the  position  of  the  defendant's  house, 
and  was  unable  to  say  whether  or  not  it  en- 
croached upon  the  line  as  found  by  him;  his 
testimony  being  largely  directed  to  tbe  loca- 
tion of  certain  monuments  and  comers.  An 
examination  of  the  recond  discloses  no  par- 
ticular value  in  his  testimony  so  far  as  fixing 
the  extent  of  any  encroachment  of  the  defend- 
ant on  the  lot  of  the  plaintiff,  and  upon  tbls 
question  is  apparently  valueless. 

Mr.  Jcdm  B.  Burg,  the  husband  of  plaintiff, 
was  the  next  witness  for  the  plaintiff,  and  be 
testified  to  an  encroachment  on  the  lot  of 
plaintiff  by  the  bouse  constructed  by  defend- 
ant, stating  such  encroachment  to  be  3  inches 
at  the  foundation  and  7  inches  at  the  eaves. 
He  also  testified  that  the  line  established  by 
Mr.  Gladding  conformed  to  the  line  estab- 
lished by  Mr.  Doane. 

The  defendant  was  called  In  her  own  be- 
half, and  testified  that  she  had  built  her 
bouse  some  years  before,  and  had  at  that 
time  bad  her  lot  line  located  by  a  surveyor, 
who  placed  stakes  upon  the  ground,  and  that 
her  bouse  was  erected  within  tbe  lines  thus 
established. 
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The  second  witness  for  the  defendant  testi- 
fied to  the  fact  that  he  had  helped  build  the 
honse,  and  that  it  was  constructed  with  ref- 
erence to  the  stakes  set  by  the  surveyor,  to 
which  cords  had  been  attached,  the  house  be- 
ing constructed  within  sudi  lines  thus  estab- 
lished. 

Nicolas  Blea,  the  third  witness,  also  tes- 
tified to  the  same  fiicts  as  testified  to  by  the 
second  witness. 

Mr.  Pitt  Hoss,  a  surveyor,  was  then  called, 
who  testified  that  he  had  located  the  lines  of 
the  defendant's  property  before  she  built  her 
house,  and  had  surveyed  out  the  correct  lines 
as  he  ascertained  It  from  the  map  of  the 
Perea  addition,  marking  the  line  with  the 
usual  surveyor's  stakes  and  nails,  that  stakes 
were  put  at  the  four  comers  of  the  lot,  and 
that  the  honse  was  built  a  month  or  so  after- 
wards. Upon  cross-examination  of  this  last 
witness  It  was  developed  that  on  a  partial 
survey  made  the  day  before  he  had  found 
that  the  foundation  extended  an  inch  and  a 
half  north  of  the  lot  line.  The  manner  of 
arriving  at  this  conclusion,  however,  did  not 
appear,  and  the  witness  designated  his  last 
survey  as  a  partial  survey.  This  was  the  con- 
dition of  the  evidence  at  the  time  of  the  mo- 
tion interposed  by  both  parties  for  an  in- 
structed verdict 

The  trial  court  was  evidently  more  Im- 
pressed by  the  fact  that  the  plalntlCT  had 
failed  to  prove  an  encroachment  by  the  de- 
fendant upon  the  lot  of  plaintiff,  and  at  least 
considerable  doubt  had  been  thrown  upon  the 
case  of  plalntift  by  the  testimony  of  witnesKs 
for  the  defendant. 

[3]  By  the  request  for  a  directed  veidlct 
the  parties,  in  effect,  requested  the  court  to 
find  the  facts,  and  are  therefore  concluded  by 
the  finding  made  by  the  court  if  the  same  be 
supported  by  substantial  evidence.  The  de- 
fendant In  this  case  had  procured  a  survey 
to  be  made,  and  she  and  two  other  witnesses 
testified  to  the  fact  that  the  house  was  con- 
structed within  the  lines  of  that  survey.  The 
trial  court  evidently  agreed  with  these  wit- 
nesses, and  found  against  the  contention  of 
plaintiff,  for  which  reason  it  would  appear 
that  the  case  should  be  affirmed ;  and  it  is  so 
ordered. 

PARKER,  J.,  concurs.  ROBERTS,  J.,  did 
not  participate; 


OARBER  V.  SPRAT. 

(Supreme  Court  of  Wyoming.     May  7,  1917.) 

1.  Appeal  and  Ebbob  «=»1078(1)— Rkvxew— 
■Waiver  of  OBJECTiowa— Grounds. 
An  alleged  defect  of  parties  plaintiff  not  re- 
ferred to  in  brief,  except  in  stating  questions 
presented  In  justice  court  upon  motion  to  set 
aside  judgment,  will  be  treated  as  waived  on 
appeal. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4256.] 


2.  PABTns  «s»76<8)— Waitkb  or  Dxncn- 
Pabtixs  Plaintiff. 

Where  objection  to  defect  of  parties  plaintiff 
is  not  made  until  filing  of  motion  to  set  aside 
judgment,  the  error,  if  any,  ia  waived. 

[Ed.  Note.— For  other  cases,  see  PortiM,  Cent 
Dig.  SS  lis,  107.] 

3.  JtrsnoKS  or  thb  PbXc*  4s>91(1>— Puas- 
iNos— Requisites  in  Qbnebai.. 

A  petition  in  justice  court,  informing  defend- 
ant of  nature  of  plalndlTs  claim,  of  grounds 
relied  on  to  support  action,  and  so  explicit  that 
a  judgment  thereon  will  bar  another  suit  for 
same  cause  of  action,  is  sufficient. 

[Kd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  if  307-309,  323.] 

4.  JnSTICES    OT   THE    PEACE    9=>91(6)  —  TuES- 

PABEiiNO  A  NiMALS— Petition — SumciBNCT. 
In  an  action  in  justice  court  to  recover  dam- 
ages for  trespass  of  cattle,  petition  held  suffi- 
cient to  support  judgment  agnmst  objection  after 
entry  that  it  did  not  allege  oY  state  facts  show- 
ing that  defendant's  alleged  acts  were  unlaw- 
ful or  wrongful. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  321.] 

6.  Justices  or  tiib  Peace  «=»119(1>-^ddo- 

ICENTS— Fin  DINGS— NEcfisamr. 
A  judgment  of  a  justice  court  is  generallr 
held  sufficient  without  formal  statement  of  a 
fining,  where  it  shows  a  determination  of  cause 
upon  the  evidence,  thereby  indicating,  upon  a 
liberal  construction,  at  least  a  general  nnding. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Pig.  §{  373?  376.] 

6.  Justices  of  the  Peace  9s»l30— Jodoment 
— Construction. 

Justice  court  judgments  are  to  be  liberally 
construed  with  more  regard  to  substance  than 
form. 

7.  Justices  of  the  Peace  *=>114— Judoment 
— Findings  to  Support— Sufficienot. 

A  finding  of  fact  by  justice  of  the  peace  on 
only  controverted  point  m  evidence  is  sufficient 
to  support  a  judgment;  it  being  unnecessary 
to  make  findings  as  to  matters  admitted  or  not 
denied  in  pleadings. 

[Ed.  Note.— For  othw  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  368.] 

8.  Tbiax.  €=»3S8(1)— Findinq8-»-Necessitt. 

A  judgment  without  findings  is  not  void,  but 
merely  irregular  or  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  908.] 

9.  Justices  or  the  Peace  «=>44(9)— Jmnsoio- 
tion— Amount  in  Controvebst. 

In  a  suit  to  recover  $200  as  damage  to  one-        I 
half  interest  in  crop  of  rye,  justice  court  has 
jurisdiction,  olthougn   the  owner  of   the  otiier 
half  Interest  might  sue;   defect  (tf  parties  plain- 
tiff having  been  waived. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  168,  169.] 

Error  to  District  Court.  Platte  County; 
William  C.  Mentzer,  Judge. 

Action  in  Justice  court  by  Vema  Spray 
against  L.  A.  Garber.  From  a  Judgment  of 
district  court  affirming  judgment  of  the  jus- 
tice for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Klnkead  A  Henderson,  of  Cheyenne,  for 
plaintiff  In   error.     Oscar   O.   Natwlck,  of 
Wheatland,  and  Marion  A.  Kline,  of  Cbey-        i 
enne,  for  defendant  In  error. 
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I*OTTER,  a  J.  This  case  la  here  on  error 
^oir  the  review  of  a  Judgment  of  the  district 
coiart  in  and  for  Platte  county,  affirming  on 
I>^tJtlon  in  error  the  Judgment  of  a  Justice  of 
'fc'b^  peace.  The  action  was  commenced  before 
t.lie  Justice  of  the  peace  by  the  defendant  in 
^mrror,  Vema  Spray,  the  summons  reciting 
that  the  plaintiff— 

"s'cies  on  a  dvU  action  to  recover  the  sum  of 
^2<)0,  same  being  for  damages  done  to  a  crop 
of  rye  owned  by  plaintiff  by  reason  of  trespass 
tbereon  by  defendant's  cattle." 

Both  parties  appeared  at  the  time  specified 
Izx  tbe  summons,  and  the  plaintiff  thereupon 
filed  a  written  petition,  alleging  that: 

She  is,  and  at  all  times  during  the  year  1915 
■vi-aB,  the  owner  of  a  certain  described  tract  of 
leLnd  in  Platte  county,  and  a  one-half  interest 
In  a  crop  of  rye  growing  thereon.    That  the  de- 
fendant is  the  owner  of  a  large  number  of  range 
cattle,  and  that  "On  the  29th  day  of  May,  1»15, 
tihe   defendant  took  down  the  wires  and  broke 
down  the  fence  which  inclosed  the  fidd  in  which 
said  rye  was  growing,  and  drove  a  large  num- 
ber of  his  catUe  into  said  field  of  rye.  and  left 
said  cattle  for  many  hours  in  said  field  of  rye 
to  eat  and  graze  on  the  same,  and  at  many  other 
times  during  the  year  of  A.  D.  1915  the  said 
defendant  took  down  the  wires  of  said  fence  and 
tore  down  said  fence  and  drove  his  cattle  upon 
said  field  of  rye,  and  left  them  there  to  eat  and 
KTnze  on  the  same,  until  said  field  of  rye  was 
«oinplete]y  destroyed.     That  plaintifTs  one-half 
interest  in  said  rye  was  worth  the  reasonable 
sum  of  $200  and  upwards." 

There  was  a  prayer  for  Judgment  for  f200 
and  costs.  The  plaintiff  was  represented  at 
the  trial  in  the  Justice's  court  by  an  attorney, 
and  defendant  was  present,  hut  without  «n 
attorney.  After  the  examination  of  witnesses 
for  the  plaintiff  and  defendant,  respectively, 
a  Jury  having  been  waived,  and  all  the  evi- 
dence had  been  received,  judgment  was  ren- 
dered In  favor  of  the  plaintiff  for  $150  dam- 
ages, the  finding  and  Judgment  being  entered 
in  the  docket  as  follows: 

"This  conrt  found  upon  the  evidence  given  In 
the  above  case  that  the  Ia  A.  Oarber,  defendant, 
cattle  had  damaged  the  Vema  Spray,  plaintiff, 
field  of  rye;  therefore  this  court  rendered  judg- 
ment for  damage  against  the  defendant  and  m 
favor  of  plaintiff  for  $150  and  cost  of  this  ac- 
tion." 

The  case  was  tried  and  Judgment  rendered 
on  September  24,  1015,  and  on  the  fifth  day 
thereafter  the  defendant  filed  with  the  Jus- 
tice a  motion  to  set  aside  the  Judgment,  stat- 
ing as  grounds  therefor  that  the  amount 
In  controversy  was  $400,  and  therefore  be- 
yond the  jurisdiction  of  the  justice's  court, 
that  there  was  a  defect  of  parties  plaintiff, 
and  that  the  petition  and  finding  were  each 
insufficient  to  support  the  Judgment  That 
motion  was  overruled,  to  which  an  exception 
was  taken,  and  a  bill  of  exceptions  was  al- 
lowed and  signed  by  the  Justice,  but  not  em- 
bracing any  of  the  evidence,  and  thereupon 
the  plaintiff  filed  a  petition  in  error  In  the 
district  court,  praying  that  upon  the  record 
the  Judgment  be  reversed  and  the  action  dis- 
missed. Upon  a  hearing  in  that  conrt  It  was 
found  that  no  prejudicial  error  had  been  com- 
mitted, and  the  Judgment  was  afilnued,  to 


which  the  defendant,  plaintiff  In  error  in 
that  conrt  and  this,  excepted. 

[1,2]  The  points  involved  will  be  consid- 
ered In  the  order  in  which  they  are  discussed 
In  the  brief  of  plaintiff  in  error.  The  al- 
leged defect  of  parties  plaintiff  does  not 
seem  to  be  relied  on  here,  for  it  is  not  refer- 
red to  in  said  brief,  except  in  stating  the 
questions  presented  In  the  Justice's  court 
upon  the  motion  to  set  aside  the  Judgment, 
and  may  therefore  be  treated  as  waived.  But 
the  defect,  if  any,  was  .waived  by  failure  to 
make  the  objection  at  the  propex  time  and 
in  the  proper  manner.  Gilland  v.  U.  P.  Ry. 
Co.,  6  Wyo.  185,  43  Paa  508;  2  Waterman  on 
Trespass,  J  461. 

[3,4]  There  was  no  demurrer  to  the  peti- 
tion, nor  was  it  otherwise  objected  to  before 
trial  or  judgment,  or  until  the  filing  of  the 
motion  to  set  aside  the  Judgment,  but  it  is 
contended  that  it  fails,  in  substance,  to  state 
a  cause  of  action,  and  is  therefore  Insuffi- 
cient to  support  the  Judgment,  for  the  reason 
that  It  does  not  allege  or  state  facts  to  show 
that  defendant's  alleged  acts  were  unlawful 
or  wrongful.  If  it  should  be  conceded  that 
upon  a  timely  and  proper  objection,  or  even 
after  verdict  and  judgment  the  petition 
would  be  insufficient  If  filed  in  a  cause  com- 
menced In  the  district  court,  it  is  not  dear 
that  it  might  properly  be  held  to  be  insuffi- 
cient under  the  rule  for  determining  the  suf- 
ficiency of  pleadings  in  a  Justice's  court 
Strict  formality  and  accuracy  are  not  requir- 
ed of  pleadings  in  such  courts,  and  mere 
technical  defects  are  to  be  disregarded,  es- 
pecially .when  the  objection  is  not  timely 
made;  but,  though  it  is  essential  that  they 
be  sufficient  in  substance  to  form  an  issue, 
and  that  a  declaration,  complaint,  or  petition, 
particularly  when  in  writing,  shall  state  the 
material  facts  constituting  the  cause  of  ac- 
tion, the  general  rule  is  that  in  such  courts 
it  is  only  necessary  that  the  pleadings  shall 
clearly  apprise  the  opposite  party  of  the 
grounds  relied  on  to  support  or  defeat  the 
action,  and  that  the  petition  or  complaint 
shall  contain  enough  of  substance  to  Inform 
the  defendant  of  the  nature  of  plaintiff's 
claim,  and  be  so  explicit  that  a  Judgment 
thereon  will  bar  another  suit  for  the  same 
cause  of  action.  12  Ency.  PI.  &  Pr.  696-707 ; 
24  Gyp.  555-560;  Bump  v.  McGrannahai^ 
(Ind.  App.)  Ill  N.  E.  640 ;  Flannigan  v.  Niash, 
190  Mo.  App.  678,  176  S.  W.  248;  Connelly 
V.  Parrtsh,  189  Mo.  App.  1,  176  S.  W.  546; 
Prest-O-Llte  CO.  v.  Wldrig,  179  Mich.  230. 
146  N.  W.  178.  This  Mldiigan  Case  is  cited 
by  the  plaintiff  In  error,  and  it  holds  a  dec- 
laration for  obtaining  money  under  misrep- 
resentation, fraud,  and  deceit  in  a  justice's 
court  to  be  insufficient,  but,  after  having  stat- 
ed the  general  rule  substantially  as  above, 
the  court  said: 

"The  object  of  a  declaration  is  fully  accom<- 
plished  when  the  defendant  is  fully  apprised  by 
It  of  the  grounds  of  the  plaintiff's  claim,  so  that 
he  need  be  under  no  misapprehension  as  to  what 
matters  are  to.  be  litigated  on  the  trial"/' 
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— and  further: 

"It  is  true  that  it  hu  been  held  by  this  court 
that  almost  any  declaration  must  be  held  sufB- 
drnt,  in  justice's  court,  which  indicates  the 
general  nature  of  the  plaintiff's  claim.  It  was  so 
held  in  Daniels  v.  Ciegg,  28  Mich.  32.  There 
the  'plaintiff  declared  in  trespass  to  his  dam- 
age $100  for  injury  to  buggy  and  horse.'  But, 
in  the  declaration  which  we  are  considering,  the 
plaintiff  by  its  declaration  simply  says :  'You 
have  obtained  money  by  misrepresentation, 
fraud,  and  deceit  to  my  damage.'  It  is  not 
even  alle;;ed  what  the  misrepresentation  was, 
nor  what  the  fraud  and  deceit  was.  Under  such 
a  pleading,  the  plaintiff  could  shift  position  at 
will,  and  defendant  never  could  know  what  he 
bad  to  meet" 

And  In  that  case  the  declaration  bad  been 
objected  to  before  the  Introduction  of  evi- 
dence by  motion  to  strike  It  from  the  flies 
as  too  vague,  indefinite,  and  uncertain  and 
stating  no  cause  of  action.  And  the  same 
qnestion  .was  raised  by  a  motion  to  direct  a 
verdict  Applying  the  rule  aforesaid  as  to 
pleadings  In  Justice's  courts,  whldi  we  think 
is  generally  accepted  as  the  true  rule,  there 
seems  to  be  no  reasonable  ground  for  holding 
that  the  defendant  could  have  misapprehend- 
ed the  nature  of  plaintiff's  claim,  or  that  he 
was  not  fully  Informed  by  the  petition  of  the 
.  nature  of  the  claim,  or  that  the  petition  was 
not  sufficiently  explicit  to  render  a  Judgment 
thereon  a  bar  to  another  suit  for  the  same 
cause  of  action. 

But  the  petition  would  have  been  suffi- 
cient in  an  action  brought  In  a  higher  court 
having  Jurisdiction,  as  against  an  objection 
made  for  the  first  time  after  verdict  or  Judg- 
ment The.  words  "wrongfully  and  unlaw- 
fully" are  used  in  a  petition  In  an  action 
for  trespass  in  place  of  the  common-law  al- 
legation "with  force  and  arms."  2  Kln- 
kead's  Code  PI.  $  1181.  The  words  "with 
force  and  arms"  as  formerly  employed  In 
pleading  at  common  law  were  the  only 
words,  except  that  It  was  against  the  peace, 
usfed  to  describe  the  act  as  wrongful  or  un- 
lawful, aside  from  charging  that  the  defend- 
ant broke  and  entered  plaintiff's  close,  and, 
in  a  case  like  this,  the  facts  as  to  destroying 
the  herbage.  Crosby  v.  Wadsworth,  6  Bast, 
602,  102  Eng.  Kep.  Reprint,  1419;  1  Chltty 
on  PI.  (16th  Am.  Ed.)  147,  402;  Stephen  on 
Pleading,  39;  Andrew's  Stephen's  PL  (2d 
Ed.)  {  94,  p.  161;  Hemdon  v.  Bartlett,  4  Port. 
(Ala.)  481.  In  the  case  last  cited  the  court 
said: 

"The  court  has  omitted  to  notice  the  argument 
of  counsel,  on  the  omission  of  the  word  'unlaw- 
fully.' In  both  counts  of  the  declaration  it  is 
alleged  that  the  taking  was  with  force  and  arms, 
and  we  should  be  disposed  to  consider  this  a 
sufficient  allegation  of  unlawfulness  did  we  deem 
it  was  necessary  to  insert  it  in  form  or  sub- 
stance in  the  declaration." 

And  the  customary  form  of  averring  that 
the  act  was  done  "with  force  and  arms"  or 
"against 'the  peace,"  or  both,  was  not  regard- 
ed as  matter  of  substance,  bnt  the  omission 
to  so  allege  was  a  mere  formal  defect,  which 
could  be  taken  advantage  of  only  by  special 
deronrrer,  in  the  absoioe  of  whicb  it  was 


cured  by  verdict.  1  Chltty  on  PL  402;  2 
Waterman  on  Trespass,  {  991 ;  21  Ency.  PL 
4  Pr.  817;  Wilcox  v,  Conway,  115  Mass.  B61; 
Prouty  V.  Mather,  49  Vt  415;  Griffin  v.  Gil- 
bert, 28  Conn.  493;  Moll  v.  Sanitary  Dis- 
trict, 228  IlL  633,  81  N.  B,  1147;  38  C^c. 
1102.  That  Is  the  mle  also  as  to  the  words 
"wrongfully"  and  ''unlawfully,"  and  no  spe- 
cial form  of  stating  that  the  act  was  wrong- 
ful is  required,  but  It  is  sufficient  If  the 
wrong  can  be  Inferred  from  the  facts  stated. 
38  Cyc.  1081 ;  21  Ency.  PL  &  Pr.  818 ;  CUgue 
V.  Hodgson,  16  Minn.  (GIL  291)  329;  Pome- 
roy  V.  M.  ft  C.  R.  Co.,  16  Wis.  640;  Wilkinson 
V.  Applegate,  64  Ind.  98;  McRae  v.  Blake- 
ley,  3  CraL  App.  171,  84  Pae  679. 

In  Chltty  on  Pleading,,  above  cited,  after 
stating  that  the  only  mode  of  taking  advan- 
tage of  the  omission  of  the  words  "with  force 
and  arms"  Is  by  special  demurrer,  the  au- 
thor adds  that  in  <me  case  Lord  Bolt  had  said 
that  the  words  might  be  omitted.  And  the 
words  are  omitted  lu  the  form  for  a  declara- 
tion in  trespass  to  land  given  in  Chltty  (16th 
Am.  Ed.  vol.  2,  pp.  GIS,  617)  under  the  C<m- 
mon-Law  Procedure  Act  of  1852.  By  that  act 
special  demurrers  were  abolished,  and  only 
statements  necessary  to  be  proved  were  es- 
sential in  pleading.  The  action  of  trespass 
at  common  law  was  for  an  injury  committed 
with  violence  ^tber  actual  or  Implied,  and 
the  violence  would  be  Implied  where  the  in- 
Jury  was  direct  and  Immediate,  and  commit- 
ted on  the  person  or  tangible  and  corporeal 
property  of  the  plaintiff ;  as  where  one  enter- 
ed wrongfully,  though  peaceably  upon  plain- 
tlflTs  land.  Gould  on  PL  (6th  Ed.)  p.  40;  1 
Waterman  on  Trespass,  {  2.  It  might  not 
be  difficult  to  infer  the  wrong  in  this  case 
from  the  averment  that  defendant,  after  tak- 
ing down  the  wires  and  breaking  the  fence, 
drove  his  cattle  into  the  field  of  rye,  allefed 
to  have  been  owned  In  part  by  the  plaintiff, 
and  left  them  there  to  graze  thereon,  espe- 
cially in  view  of  the  principle,  seeming  to  be 
well  settled,  that  matters  in  Justification  of 
the  act  charged,  such  as  license,  legal  author- 
ity, and  the  like,  must  be  ^;>eclally  pleaded. 
38  Cyc.  1090, 1091 ;  2  Waterman  on  Trespass, 
H  1006,  1006;  McRae  v.  Blakeley,  supra; 
Wilkinson  v.  Applegate,  supra ;  Moll  v.  San- 
itary District,  supra.  But  we  need  not  decide 
that  question,  for  we  think  it  clear  that  as 
against  the  objection  aforesaid  after  Judg- 
ment the  petition  must  he  held  snfficient 

The  contention  that  the  finding  Is  insuffi- 
cient to  support  the  Judgment  Is  baaed,  as 
we  understand,  up<M)  the  theory  that  the 
fact,  as  found  by  the  Justice,  that  the  defend- 
ant's cattle  had  damaged  the  plalntUTs  field 
of  rye  is  not  enough  to  establish  the  Uabiiity 
of  the  defendant  for  the  alleged  trespass; 
and  it  Is  argued  that,  where  there  are  special 
findings  of  facts,  though  not  requested  by 
either  party,  there  must  be  a  finding  of  every 
essential  tact  to  support  the  Judgment  or 
the  findings  will  be  insuffiplwt 
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[1,1]  A  much  leas  degree  of  t«<9uricalit7 
and  formality  In  the  form  of  Judgment,  as 
well  as  In  other  matters  of  procedure,  Is  re- 
quired In  Justice  courts  than  In  courts  of 
record.  1  Black  on  Judgments,  {  115 ;  1 
Freeman  on  Judg.  (4th  Ed.)  {  S3.  And  a 
Judgment  of  such  a  court  Is  generally  held 
sufficient  without  the  formal  statement  of  a 
finding,  where  It  shows  a  determination  of 
the  cause  upon  the  evidence,  thereby  Indicat- 
ing, up<Ma  a  liberal  construction,  at  least  a 
general  finding.  Thus  the  following  was 
held  a  valid  entry  of  Judgment  in  Justice 
court: 

"After  hearing  the  evidence  and  Inw,  judg- 
ment was  given  for  plaintiff  for  $20  against 
Cbarles  Karcher,  and  costs,  $13.60,  making  in 
aU  $33.50."  Hunter  t.  Karcher,  8  &  D.  654, 
67  N.  W.  821. 

In  McOeehan  ▼.  Bedford,  128  Wis.  167, 107 
N.  W.  296,  the  following  seems  to  have  been 
regarded  as  suflSdent: 

"Case  called.  Plaintiff  present  by  H.  O.  Drier, 
bis  attorney,  who  filed  a  written,  complaint  show- 
ing an  Indebtedness  of  $90,  besides  the  interest 
to  the  amount  of  $6.30,  of  which  no  part  has 
been  paid.  Court  waited  one  hour.  Defendant 
did  not  appear.  It  is  therefore  ordered  and  ad- 
judged that  the  plaintiff  shall  have  and  re- 
cover of  the  defendant  the  sum  of  $90.30,  prin- 
cipal and  interest,  besides  the  costs." 

And  it  was  held  In  that  case  that  the  omis- 
sion to  state  on  the  docket  the  fact  that  evi- 
dence  was  given  to  support  the  Judgment  did 
not  establl.sb  the  Invalidity  of  the  Judgment, 
since  the  statute  did  not  require  the  fact  to 
be  entered  on  the  docket.  In  Nebraska  the 
following  was  held  sufficient,  it  being  pre- 
ceded by  a  redtal  showing  the  examination 
of  witnesses  and  submission  of  the  case  to 
the  court: 

"After  hearing  the  evidence,  it  is  therefore  con- 
sidered by  me  that  the  plaintiff  have  and  recover 
from  the  defendant  the  sum  of,"  etc.  Rhodes  v. 
Thomas,  81  Neb.  848,  48  N.  W.  886. 

And  similar  Judgments  In  Justice  courts 
have  been  held  sufficient  in  several  otho: 
cases.  Mlchaut  v.  McCart,  66  Neb.  654,  75 
N.  W.  1106;  Coad  v.  Bead,  48  Neb.  40,  66  N. 
W.  1002;  Haag  v.  Bums,  22  S.  D.  61,  115  N. 
W.  104 ;  Hughes  v.  Chicago,  I.  &  L.  Ry.  Co., 
50  Ind.  App.  278,  98  N.  E.  317.  These  cases 
are  referred  to  merely  to  show  the  applica- 
tion of  the  principle  that  Justice  court  Judg- 
ments are  to  be  liberally  construed,  and  with 
more  regard  to  substance  than  to  form. 

[7,1]  But  it  does  not  necessarily  follow 
from  the  contention  that  the  special  finding 
aforesaid  omits  some  facts  necessary  to  es- 
tablish defendant's  liability  that  such  find- 
ing is  insufficient  upon  the  issues  in  the  case 
and  the  evidence  to  support  the  judgment, 
even  if  it  should  be  conceded  that  the  mles 
as  to  special  findings  in  courts  of  record  are 
applicable  with  equal  force  to  trials  in  Jus- 
tice courts,  a  question  we  do  not  decide. 
For  all  that  the  record  discloses,  the  only 
controverted  point  in  the  evidence  may  have 
been  the  fact  mentioned  in  the  finding.  And 
the  defendant  was  not  entitled  to  a  fuitbei 


or  any  special  finding  of  facts,  nor  was  any 
necessary,  for  the  reason  that  there  was  no 
answer  or  other  pleading  by  the  defendant, 
so  far  as  the  record  shows,  and  therefore  the 
allegati<Hi8  of  the  petition  were  not  denied, 
and  there  was  no  affirmative  defense  to  be 
considered.  It  is  said  in  38  Cyc  at  page 
1073,  that  it  is  not  necessary  for  the  court 
to  make  findings  as  to  matters  admitted  or 
not  denied  in  the  pleadings,  or  otherwise 
agreed  upon ;  and  that  seems  to  be  the  well- 
settled  rule.  Hawkes  v.  D&dge  County  Mut 
Ins.  Co.,  11  Wis.  106;  Pomeroy  v.  Gregorj-, 
66  CaL  572,  6  Pac.  492 ;  Carlisle's  Adm'rs  v. 
Mnlhem,  19  Mo.  67 ;  Goodyear  Rubber  Co.  v. 
Eureka,  136  Cal.  613,  67  Pac.  1043 ;  State  v. 
Rocky  Mountain  B.  T.  Co.,  27  Mont.  394,  71 
Pac.  311;  Allen  t.  Holllngshead,  156  Ind. 
178,  57  Ni  B.  917;  Anderson  t.  Alsetb,  8  S.  D. 
242,  66  N.  W.  320;  Humboldt  MIU.  Co.  v. 
Northwest  Pac.  By.  Co.,  166  Cal.  176, 135  Pac. 
503;  Watson  v.  Lawson,  160  Cal.  235,  l3o 
Pac.  961;  Sutherlin  y.  Bloomer,  60  Or.  398, 
03  Pac.  135.  A  Judgment  without  findings  is 
not  void,  but  merely  Irregular  or  erroneous 
(1  Black  on  Juflgments,  S  185 ;  1  Freeman  on 
Judg.  [4th  Bd.]  {  135;  Sch.  Dlst  v.  Western 
Tube  Co.,  13  Wyo.  301,  80  Pac  155),  and  a 
reversal  of  the  Judgment  in  this  case  on  that 
ground,  the  same  uut  being  Jurisdictional, 
would  not  result  In  dismissing  the  action,  but 
in  the  cause  being  retained  in  the  district 
court  for  trial  and  final  Judgment  as  in 
cases  of  appeal  (Comp.  Stat  1910,  |  6132), 
and  the  trial  would  be  de  novo  upon  the 
pleadings  and  issues  filed  and  made  in  the 
Justice  court.  Id.  {  5264.  Hence  it  Is  diffi- 
cult to  see  how  the  defendant  could  have 
been  prejudiced  by  the  failure  to  make  fur- 
ther findings. 

This  qneetiim  has  been  considered  without 
passing  on  the  points  suggested  by  counsel 
for  defendant  in  error  that,  no  exception 
having  been  taken  to  the  finding  or  Judg- 
ment, the  plalntlCr  in  error  is  not  in  a  posi- 
tion to  complain  of  the  finding  as  defective 
or  insufficient,  and  that  the  exception  to  the 
overruling  of  the  motion  to  set  aside  the 
Judgment  does  not  entitle  him  to  raise  the 
question  for  the  reason  that  such  a  motion 
Is  unauthorized  in  Justice  court  where  a  trial 
has  occurred  upon  the  appearance  of  both 
parties. 

[I]  The  contention  that  the  amount  Involv- 
ed was  beyond  the  Jurisdiction  of  the  Justice, 
which_  is  limited  in  dvU  actions  by  Constitu- 
tion and  statute  to  cases  where  the  amount 
in  controversy,  exclusive  of  costs,  does  not 
exceed  $200,  cannot  be  sustained.  The  plain- 
tiff sued  to  recover  the  damage  to  her  one- 
half  interest  in  the  crop  of  rye  which  was 
alleged  to  be  $200,  and  thus  within  the  jus- 
tice's Jurisdiction.  Defect  of  parties  having 
been  waived,  she  was  ^titled  to  recover,  up- 
on proper  proof,  the  damage  to  her  interest, 
and  she  was  awarded  the  sum  of  $150.  Hav 
lag  sued  only  for  the  damage  to  her  interort:, 
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we  think  the  amount  in  controversy  was  the 
amount  claimed,  and  within  the  Jurisdiction 
of  the  Justice  court.  The  fact  that  the  owner 
of  the  other  half  Interest  might  sue  and  re- 
cover the  damage  to  his  Interest  does  not, 
we  think,  affect  the  question. 

We  conclude,  therefore,  that  the  district 
court  did  not  err  In  affirming  the  Judgment 
of  the  Justice  of  the  peace,  and  that  Its  said 
Judgment  must  be  affirmed.    It  will  be  so 

ordered. 

« 

BEARD,  J.,  concurs.  SCOTT,  J.,  did  not 
sit 


W.OOD  et  al.  t.  WOOD  et  aL    (No.  889.) 
(Supreme  Court  of  Wyoming.     May  7,  1917.) 

1.  Wills  «=>400— Contest  — Rkvib:w  —  Pbb- 
bumption. 

On  appeal  in  a  will  case  it  may  lie  assumed 
that  the  testimony  of  petitioner  and  subscribing 
witnesses  referred  to  in  the  judgment  admitting 
the  will  to  probate  was  merely  the  formal  proof 
usually  taken  of  a  will  offered  for  probate. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  869-873.] 

2.  Wills  <s=>400 — Contest  —  Review  —  Pbe- 
suuftion. 

In  view  of  Comp.  St.  1910,  g  5441,  prescrib- 
ing that  where  there  is  a  contest  of  a  will  the 
proofs  of  the  subscribing  witnesses  shall  be  re- 
duced to  writing  and  filed  with  the  papers  in 
the  case,  whether  the  wUl  be  sustained  or  reject- 
ed, where  the  bill  of  exceptions  on  appeal  from 
a  judgment  admitting  the  will  to  probate  does 
not  state  whether  proofs  of  the  subscribing  wit- 
nesses were  offered  in  evidence  at  the  trial  or 
whether  the  subscribing  witnesses  were  then 
sworn  and  examined,  but  the  bill  of  exceptions 
does  not  purport  to  contain  all  of  the  evidence, 
the  court  may  assume  that  the  will  was  pro- 
duced, and  its  due  execution  and  competency  of 
testator  sufficiently  proved  by  the  subscribing 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  869-873.] 

3.  StATTJTES    <S=9226  —  OORSTBUCTtON  —  Stat- 

VTE  Copied  t&oth  Another  State  — Deci- 
sions OF  Otheb  State. 
As  Comp.  St.  1910,  §  5440,  regarding  manner 
of  contesting  wills  and  proof  of  insanity  and  un- 
due influence  affecting  the  validity  of  a  will  was 
taken  from  the  Code  of  California,  and  contains 
substantially  the  same  provisions,  the  Califor^ 
nia  decisions  construing  their  statute  on  ihe 
question  of  burden  of  proof  ought  to  be  accepted 
and  fcdlowed,  and  are  at  least  strongly  persua- 
sive. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  {  307.] 

4.  Wills  <8=s>o2(1),  163(1)  —  Action  to  Con- 
test—Evidence— Bubden  or  Pboop— Stat- 
utes 

Comp.  St.  1910,  §  5394  (Laws  1915,  c."149.  $ 
1),  provides  that  any  person  of  full  age  and  sound 
mmd  may  will  his  property.  Section  5418  pro- 
vides for  the  admission  of  a  wUl  to  probate  in 
the  absence  of  contest  on  the  testimony  of  one 
of  the  subscribing  witnesses  that  the  will  was 
duly  executed,  and  that  the  testator  was  of  sound 
mind.  Section  5444  provides  that  in  case  of  con- 
test if  the  court  is  satisfied  that  the  will  was 
duly  executed  and  that  the  testator  at  the  time 
of  its  execution  was  of  sound  and  disposing 
mind  and  not  acting  under  duress,  menace,  or 
undue  influence,  a  certificate  ot  the  proof  and 


the  facts  found  signed  by  Vtu  Judge  ud  tttesttd 
by  the  seal  of  the  court  must  be  attached  to  th« 
will.  Section  ."5440  provides  that  a  contestant 
must  file  written  grounds  of  oppositioB  to  pro- 
bate, serving  a  copy  on  the  petitioner  and  oth- 
ers interested,  any  one  or  more  of  whom  may 
demur  thereto  on  any  of  the  grounds  of  demur- 
rer provided  under  the  law,  or  the  petitioner  and 
others  may  jointly  or  separately  answer  tlie 
contestant's  grounds,  traversing  or  otberwiM 
avoiding  the  objection,  and  that  iHien  demurrer 
be  filed  or  issue  of  fact  raised  by  the  pleadiacs 
involving  the  validity  of  the  will,  the  case  en- 
tered regulariy  for  trial  and  issues  tried  and  de- 
termined by  the  conrt.  Held,  that  while  it  is 
necessary  for  the  proponent  in  the  first  instance 
to  establish  a  prima  facie  case  by  the  formal 
proofs  of  the  subscribing  witnesses,  in  view  of 
the  presumption  in  favor  of  the  sanity  of  the 
testator,  the  burden  is  upon  the  contestant  to 
show  by  a  preponderance  of  the  evidence  that 
the  testator  was  not  of  sound  mind  at  the  time 
the  will  was  executed  or  that  he  was  so  in- 
fluenced by  others  that  he  was  not  a  free  agent 
in  making  the  will,  unless  the  case  be  brought 
within  the  exception  wliere  previous  incom- 
petency is  ButBdently' shown  to  change  the  bur- 
den. 

[Ed.  Note.— F<»  other  cases,  see  WiUs,  Cent 
Dfe.  iS  101,  103,  104,  108,  109,  388,  889,  399. 

6.  Wills  9s>329(4)— Action  to  Contest— In- 

BTHUCTIONS. 

In  an  action  to  contest  a  will,  an  instrac- 
tion  that  insanity  or  unsoundness  of  mind  must 
be  established  with  "reasonable  certainty"  wbj 
explained,  if  not  limited,  by  the  statement  im- 
mediately following  that  the  evidence  of  insanity 
should  preponderate  or  the  will  be  taken  as  val- 
id, and  another  instruction  on  which  the  verdict 
is  made  to  depend  upon  the  preponderance  of 
the  evidence,  and  a  later  instruction  explaining 
that  preponderance  of  the  evidence  does  not 
mean  the  greater  number  of  witnesses,- but  the 
weight  and  value  given  the  evidence  of  the  wit- 
nesses by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  777.] 

6.  Trial  «=s>295(l)  —  iROTBUcnoNa  —  Coir- 

STRTTCnON  AB  WHOLE. 

"nie  effect  of  the  instructions  is  not  to  be 
determined  alone  upon  a  single  statement  to 
which  exception  is  taken,  hut  the  charge  mnst  te 
taken  as  a  whole  in  determining  its  natural 
effect 

(Ed.  Note.— Fbr  other  cases,  see  Trial,  Cent 
Dig.  a  703,  704.  713,  714,  717.] 

7.  Appeal  and  Ebbob  «=i>701(l)  —  Beview  — 

Statement. 
In  action  to  contest  a  will  in  the  absence  of 
a  statement  of  the  evidence  to  enable  the  court 
to  determine  whether  a  statement  "that  uncrr. 
tainty  or  unsoundness  of  mind  must  be  estab- 
lished with  reasonable  certainty"  was  in  fact 
prejudicial,  the  appellate  court  will  not  order 
a  reversal  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2938.] 

8.  Appeal  and  Ebbob  <S=3701(1)— Bevhw  — 
Stateuent. 

In  the  absence  of  evidence,  the  appellate 
court  will  not  order  a  reversal  on  the  ground 
that  instructions  were  argumentative. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2933.] 

9.  Appeal  and  Ebbob  «=>701(1)  —  Bbview  — 

Statement. 
In  the  absence  of  the  evidence,  the  appellate 
court  will  not  order  a  reversal  on  the  ground 
that  one  of  the  instructions  declares  that  in- 
fluence is  not  ordinarily  cousidered  undue  which 
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arises  oat  of  "flattei^,"  that  beingr  mentloiMct 
aa  one  of  several  things  that  might  infloence 
testator  without  being  undue,  viz.,  sympathy, 
kindness,  attachment,  or  affection,  gratitude  for 
past  services,  desire  of  gratifying  another's  wish- 
es or  of  relieving  distress,  claims  of  kindred  and 
family,  love,  esteem,  social  relations,  prejudice, 
passive  encouragement  of  resentment  and  flat- 
tery, since  even  if  erroneous  the  prejudicial  effect 
would  largely  depend  upon  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rrror,  Gent  Dig.  |  2933.] 

Error  to  District  Court,  Sheridan  County ; 
Carroll  H.  Parmelee,  Judge. 

Petition  by  Daniel  J.  Wood  and  others  for 
the  probate  of  the  .will  of  Levi  Wood,  de- 
ceased. From  a  decree  for  the  proponents 
admitting  tbe  will  to  probate,  and  appointing 
the  named  proponent  execntor,  the  contest- 
ants N.  D.  Wood  and  others  bring  error.  Af- 
flrmed. 

Burgess  &  Kutcher,  of  Sheridan,  for  plain- 
tiffs In  error.  La  Flelcbe  &  Diefenderfer  and 
Metz  &  Sackett,  aU  of  Sheridan,  for  defend- 
ants in  error. 

POTTER,  O.  J.  This  Is  a  will  contest 
There  was  a  verdict  and  jadgment  sustaining 
the  will,  and  tbe  case  is  here  on  error.  Levi 
Wood,  a  resident  of  the  county  of  Sheridan, 
in  this  state,  died  on  the  7th  day  ot  Novem- 
ber, 1914,  at  an  advanced  age,  86  years  as 
we  understand,  leaving  an  estate  in  said 
county  consisting  of  real  and  personal  prop- 
erty, and  a  will  dated  and  executed  on  De- 
cember 30,  1902.  That  will  was  filed  in  the 
office  of  the  clerk  ot  the  district  court  in  said 
county  and  a  petition  for  its  probate  was 
filed  therein  by  Daniel  J.  Wood,  a  son  of  the 
testator  and  named  In  said  will  as  the  ex- 
ecutor. By  the  said  will  one-fourth  of  the 
decedent's  estate  was  devised  and  bequeathed 
to  hla  said  son  Daniel  J.  Wood,  one-fourth  to 
Ills  son  Thmnpson  Wood,  one-fonrtta  to  cer- 
tain grandchildren  named  in  the  will,  in 
equal  shares,  and  one-fourth  to  certain  other 
grandchildren  therein  named,  in  equal  shares. 
The  petition  for  the  probate  of  the  will  al- 
leged that  at  the  time  the  .will  was  ezecnted 
the  testator  was  of  the  age  of  74  years  or 
thereabouts,  and  was  of  sound  and  disposing* 
mind,  and  not  acting  under  restraint,  duress, 
menace,  fraud,  or  undue  influence,  and  in 
every  respect  a«npetent,  by  last  will,  to  dis- 
pose of  all  his  estate.  Two  of  tbe  testator's 
sons,  Neri  D.  Wood  and  Frank  J.  Wood,  filed 
objections  to  the  probate,  alleging  that  the 
testator  was  of  unsound  mind  and  mentally 
incompetent  to  make  the  will  when  it  was 
made  and  executed,  and  that  it  was  tx- 
ecnted  as  the  result  of  undue  Influence  on 
tbe  part  of  Daniel  J.  Wood  and  his  wife. 
Thereafter  another  son,  George  B.  Wood,  was 
allowed  to  become  a  party  to  said  objections. 
Amended  objections  having  been  filed,  an 
answer  was  filed  by  the  proponent  of  the 
will  denying  the  averments  o>f  the  contest- 
ants as  to  onsonndness  of  mind  of  the  testa- 
tor and  mtdna  influence,  and  alleging  that 


at  the  time  tbe  will  was  executed  said  tes- 
tator was  of  sound  mind,  and  that  the  same 
was  duly  executed,  attested,  and  witnessed 
in  the  manner  and  form  as  therein  recited, 
and  as  the  same  purports  to  have  been  ex- 
ecuted and  witnessed. 

A  Jury  trial  was  had  upon  the  issues  thus 
framed,  resulting  in  a  verdict  for  the  pro- 
ponent and  against  the  contestants  upon  all 
the  issues,  and  finding  that  the  instrument 
offered  for  probate  is  the  last  will  and  testa- 
ment of  Levi  Wood,  deceased.  Special  find- 
ings were  returned  with  the  verdict  in  an- 
swer to  two  questions  submitted  by  the  court 
as  follows: 

"First  Was  the  testator,  Levi  Wood,  of  sound 
or  unsound  mind  at  the  time  he  signed  the  will 
in  question?    Ans.  Sound  mind. 

"Second.  Was  tbe  will  which  was  signed  by 
lievi  Wood,  or  any  provision  therein,  the  result 
of  undue  influence  by  Dan  Wood  or  his  wife 
over  the  testator?    Ans.  No." 

TheTeup<«  a  Judgment  was  entered  over- 
ruling the  objections  to  the  probate  of  the 
will  and  ordering  its  admission  to  probate, 
and  that  the  proponent,  Daniel  J.  Wood,  be 
appointed  executor;  and  thereupon  letters 
testamentary  were  Issued  appointing  said 
Daniel  J.  Wood  as  such  executor. 

The  Judgment  recites  as  to  the  preliminary 
proceedings  that  the  cause  having  come  on 
regularly  to  be  heard  on  the  petition  of 
Daniel  J.  Wood  for  the  admission  to  probate 
of  a  certain  instrument  of  writing  purport- 
ing to  be  tbe  last  will  and  testament  of  Levi 
Wood,  deceased,  and  for  the  Issuance  of  let- 
ters testamentary  to  the  petitioner,  and  it 
appearing  that  objections  to  the  probate  of 
said  will  had  been  filed  by  Neri  Wood  and 
Frank  J.  Wood,  the  hearing  was  continued, 
and  thereafter  on  application  George  B. 
Wood  was  permitted  to  become  a  party  to 
said  objections,  and  the  court  permltjted 
amended  o))jections  to  be  filed  by  said  con- 
testants, and  on  July  16,  1915,  a  time  there- 
tofore set  by  the  court,  due  and  proper  no- 
tice having  been  theretofore  published,  as 
required  by  law,  the  court  heard  the  tes- 
timony of  the  petitioner,  which  was  reduc- 
ed to  writing  and  filed  in  said  cause,  and  the 
testimony  of  the  two  subscribing  witnesses  to 
the  will,  whose  testimony  was  also  reduced 
to  writing  and  filed  in  said  cause, 
"and  it  appearing  to  the  court  from  soch  testi- 
mony that  said  instrument  in  writing  is  the  last 
will  and  testament  of  said  Levi  Woc^,  deceased, 
and  that  it  was  executed  in  all  particulars  as 
required  by  law,  and  that  said  testator,  at  the 
time  of  the  execution  of  said  will,  was  of  sound 
and  disposing  mind  and  not  acting  under  duress, 
menace,  fraud,  or  undue  inlluencp,  and  the  court, 
being  satisfied  with  such  proof,  and  that  a  prima 
facie  case  had  been  made  out  In  support  of  said 
will,  reserved  his  decision  thereon,  and  directed 
that  tbe  trial  of  the  amended  objections  inter- 
posed as  aforesaid  proceed,  whereupon,  on  said 
Iflth  day  of  July,  A.  D.  1915,  the  same  being 
one  of  the  days  of  the  regular  June,  A.  D.  1915, 
term  of  said  court  tbe  said  objectors  and  con- 
testants, being  present  in  person  and  by  attor- 
neys, and  the  said  proponent  and  the  heirs  and 
devisees  named  in  said  will,  being  present  in 
person  and  by  counsel,  a  hearing  on  the  issues 
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raised  hy  laid  amended  objections  and  tb*  an* 
swer  thereto,  was  proceeded  witb  before  a  jury." 

Following  a  recital  of  tbe  verdict  and  re- 
tening  thereto.  It  la  stated  In  the  judgment: 

"And  the  court  being  fully  advised  in  the 
premises  finds  that  said  verdict  should  be  adopt- 
ed by  the  court  as  the  findiugs  of  the  court  in 
said  matter,  and  the  court  does  further  find 
from  a  consideration  of  all  the  evidence  of- 
fered at  the  hearing  of  said  objections  that  tbe 
instrument  offered  for  probate  is  the  last  will 
and  testament  of  Levi  Wood,  deceased,  and  that 
the  same  is  entitled  to  be  admitted  to  probate 
as  tbe  last  will  and  testament  of  Levi  Wood, 
deceased." 

[1]  We  think  It  proper  to  assume  that  the 
testimony  of  the  petitioner  and  subscribing 
witnesses  referred  to  In  the  judgment  recital 
aforesaid  was  merely  the  formal  proof  usual- 
ly taken  of  a  will  offered  for  probate.  The 
statute  prescribes  that  where  there  is  a  con- 
test the  proofs  of  tbe  subscribing  witnesses 
shall  be  reduced  to  writing  and  filed  with 
the  papers  in  the  case,  whether  tbe  .will  be 
sustained  or  rejected.  Comp.  Stat.  1910,  f 
5441.  Sudi  proofs  appear  on  file  in  this  case, 
together  with  tbe  formal  testimony  of  the 
pr<vionent,  and  from  them  it  appears  that 
each  of  the  subscribing  witnesses  testified  to 
the  necessary  facts  to  show  a  due  execution 
of  the  will,  and  that  each  also  testified  that 
tbe  testator,  at  the  time  the  will  was  exe- 
cuted, was  of  sound  and  disposing  mind,  and 
not  acting  under  duress,  menace,  fraud,  or 
undue  Influence;  and  it  was  stated  also  in 
said  written  testimony  of  the  proponent  that 
the  decedent  was  of  sound  and  disposing 
mind  when  the  will  was  executed. 

[2]  Tbe  bill  of  exertions  does  not  state 
whether  these  proofs  were  offered  In  evi- 
dence at  the  trial  or  whether  the  subscribing 
witnesses  were  then  sworn  and  examined. 
But  it  does  not  purport  to  contain  all  ot 
tbe  evidence.  On  the  contrary,  only  a  small 
part  of  the  evidence  seems  to  be  In  the  bill, 
presumably  so  much  only  as  counsel  tor 
plaintiffs  in  error  deemed  necessary  or  suffi- 
cient to  show  their  right  to  complain  of  the 
instructions,  for  they  state  in  their  brief 
tbat  the  expense  of  bringing  into  the  record 
aU  of  the  large  amount  of  evidence  taken 
at  tbe  trial  was  prohibitive,  and  that  the 
errors  relied  upon  would  be  confined  to  the 
instructions.  We  understand,  counsel  for  the 
defendants  in  error  to  state  In  their  brief 
that  up<m  tbe  trial  tbe  proponmt  produced 
the  will,  and  proved  Its  execution  and  at- 
testation In  due  form  by  calling  to  the  stand 
and  examining  tbe  two  attesting  witnesses, 
and  proved  also  by  them  tbe  capacity  of  the 
testator  at  the  time  the  will  was  executed; 
that  such  proof  was  offered  and  put  into 
the  recOTd  by  the  proponent  with  due  formal- 
ity, tbus  making  a  prima  fticle  case,  which, 
in  the  absence  of  a  contest,  would  entitle 
the  will  to  be  admitted  to  probate.  However, 
If  such  evidence  was  necessary  to  establish 
a  prima  facie  case,  that  is  to  say,  either  the 
introduction  of  the  formal  proofs  of  the 
subscribing  witnesses  or  their  testimony  to 


the  same  effect  by  an  examination  on  the 
trial,  this  court  may  assnme  that  the  will 
was  produced,  and  its  due  execution  and  tbe 
competency  of  the  testator  sufficiently  prov- 
ed by  the  subscribing  witnesses  to  establish 
a  prima  fade  case,  in  tbe  absence  of  a  ron- 
trary  showing  by  the  bill  of  exceptions  wbich 
confessedly  contains  only  a  part  of  the  evi- 
dence. 

[3,  4]  The  main  contention  of  the  plaintiffs 
in  error  in  this  court  Is  that  the  trial  court 
erroneously  instructed  the  Jury  tbat  the  bur- 
den of  proof  as  to  the  alleged  Incapacity  of 
the  testator  was  upon  the  contestants.  By 
the  first  Instruction,  immediately  after  stat- 
ing tbat  proof  had  been  introduced  of  the 
execution  and  attestation  of  the  will  In  form 
as  required  by  law,  and  unless  there  is  a 
valid  ground  of  objection  embraced  in  the 
objections  the  will  would  be  probated,  the 
court  charged  the  jury  as  follows: 

"The  burden  of  prcK>f,  therefore,  is  upon  the 
contestants  to  show  by  a  reasonable  preponder- 
ance of  the  evidence  that  on  the  SOtb  day  of 
December,  1902,  the  said  Levi  Wood  was  insane, 
or  of  unsound  mind,  or  that  he  was  influenced 
and  dominated  by  others  in  the  particalar  act 
of  making  the  said  jrill  and  of  disposing  of  bis 
property  in  such  manner  that  he  was  not  actins 
as  a  free  agent  in  making  the  will,  t'oleas, 
therefore,  you  find  by  a  preponderance  of  the 
evidence  that  one  or  both  of  the  two  aforesaid 
objections  exists  in  reality,  you  should  find  in  fa- 
vor of  the  validity  of  the  wilL" 

The  court  further  charged  the  Jury  on  the 
same  point  by  the  fifth  and  sixth  instruc- 
tions as  follows : 

6.  "Tbe  jury  are  instructed  that  when  a  will 
is  proved,  including  soundness  of  mind  and  mem- 
ory, on  the  part  of  the  testator,  by  the  testi- 
mony of  two  subscribing  witnesses,  as  in  thii 
case,  and  nnsoundness  of  mind  is  alleged  as  a 
ground  Sac  setting  the  will  aside,  the  fact  of  ia- 
sanityu>r  of  nnsoundness  of  mind  must  be  estab- 
lished with  reasonable  certainty;  the  evidenr* 
of  insanity  should  preponderate^  or  the  will 
must  be  taken  as  valid.  If  there  is  only  a  bare 
balance  of  evidence,  or  a  mere  donbt  only,  of  tbe 
sanity  of  the  testator,  the  presumption  in  favor 
of  sanity,  if  proved  as  above  stated,  must  tarn 
the  scale  in  favor  of  the  sanity  of  tbe  testator." 

6.  "Tbe  court  instructs  the  jnry  that  the  law 
presumes,  and  it  is  your  duQr  to  presome,  that 
every  man  who  has  arrived  at  the  years  of  dis- 
cretion is  of  sound  mind  and  memory  and  capa- 
ble of  transacting  ordinary  business  and  capa- 
ble of  disposing  of  his  property  by  will  or  <rth- 
erwise,  until  the  contrary  is  shown,  and  the 
court  instructs  you  that  it  is  your  duty  to  hold 
that  Levi  Wood  at  the  time  he  executed  the  will 
offered  in  evidence  was  of  sound  mind  and  mem- 
ory, and  so  to  hold  until  you  believe  by  the 
preponderance  of  the  evidence  that  he  was  other- 
wise." 

In  support  of  tbe  contention  that  these 
instructions  were  erroneous  in  placing  upon 
the  contestants  the  burden  of  proving  by  a 
preponderance  of  the  evidence  that  the  tes- 
tatOT  was  of  unsound  mind  wben  the  will 
was  executed.  It  is  argued  tbat  although 
upon  the  proponent  establishing  a  prima  fa- 
de case  the  burden  of  proceeding  shifted  to 
the  contestants,  the  burden  of  proof  remain- 
ed with  tbe  iHToponent  throughout  the  case; 
and  that  this  is  the  eSbct  of  our  atatutes 
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int>TldlDg  for  the  disposal  of  property  by 
win  only  by  a  person  of  full  age  and  sound 
mind  (Comp.  Stat  1010,  |  6894,  liaws  IfllS, 
c.  149,  {  1),  for  admitting  a  will  to  probate. 
In  the  absence  of  a  contest,  on  the  testimony 
of  one  of  the  subscribing  witnesses  that  the 
will  was  executed  In  all  particulars  as  re- 
quired by  law,  and  that  the  testator  was  of 
sound  mind  at  the  time  of  its  execution 
(Qamp.  Stat  1910,  (  M18),  and,  in  case  of  a 
contest,  if  the  court  is  satisfied,  upon  the 
proof  taken,  that  the  will  was  duly  execut- 
ed, and  that  the  testator  at  the  time  of  Its 
execution  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  fraud, 
or  undue  Influence,  that  a  certificate  of  the 
proof'  and  the  facts -found,  signed  by  the 
judge  and  attested  by  the  seal  of  the  court, 
must  be  attached  to  the  will  (Id.  |  5144). 

We  believe  It  to  be  true  that  the  usual  stat- 
utory proTision  in  this  country  declaring  the 
right  to  dispose  of  property  by  will  Is  sim- 
ilar to  that  foimd  In  section  S394  of  our  stat- 
utes, authorizing  such  disposition  only  by  a 
person  of  sound  mind.  But,  except  when 
previous  insanity  or  incapacity  of  that  na- 
ture has  been  admitted  or  proved  allowing 
the  presumption  of  a  continuance  of  such 
condition  until  the  contrary  is  shown,  there 
is  an  apparent  Irreconcilable  conflict  In  the 
authorities  upon  the  question  of  the  burden 
of  proof  as  to  capacity  or  incapacity  of 
the  testator,  in  a  proceeding  contesting  the 
probate  of  a  will  on  the  ground  of  the  tes- 
tator's alleged  incapacity,  though  that  conflict 
Is  said  to  be  more  apparent  than  real  and 
more  verbal  than  substantial.  1  Schouler  on 
Wllla  (5th  Ed.)  i  174.  We  do  not  under- 
stand it  to  be  contended  that  the  exception- 
al situation  aforesaid  was  shown  In  this 
case,  nor  does  the  part  of  the  evidence 
brought  Into  the  record  here  establish  It,  at 
least  not  sufllciently  to  oitltle  the  case  to 
be  considered  from  that  standpoint,  and  no 
Instruction  referring  to  such  a  condition 
seems  to  have  been  requested.  We  have, 
tberefoie,  to  consider  the  ordinary  rule  In 
such  cases.  There  Is  much  less  difference 
of  c^inlon  on  the  question  when  the  con- 
test is  instituted  after  a  will  has  been  ad- 
mitted to  probate,  and  the  object  of  the  pro- 
ceeding is  a  revocation  of  its  probate;  in 
such  a  case  It  seems  to  be  quite  generally 
htid  that  the  burden  Is  upon  the  contestant 
to  establish  alleged  incapacity.  And  the 
conflict  where  the  objection  Is  to  the  pro- 
bate of  a  will  is  such  that  rither  view — ^that 
the  burden  of  proving  the  sanity  of  the  tes- 
tator Is  on  tiie  proponent  or  the  burdoi  is 
on  the  contestant  to  prove  the  contrary.  If 
alleged — is  sustained  by  abundant  and  em- 
inent authority. 

The  English  rule  seems  to  be  that  the  onus 
probandl  Is  vpoa  the  party  propoondlng  the 
will,  as  the  moving  party,  who  must  satis- 
fy the  court  that  the  testator  made  the  will, 
and  that  he  was  of  WHmd  and  disposing  mind. 


but  since  sanity  is  to  be  presumed  tmtll  the 
contrary  is  shown,  that  presumption  is  suf- 
ficient to  sustain  the  will  upon  proof  of 
execution  in  proper  form,  where  no  other 
evidence  is  offered,  and  though  there  be 
some  evidence  of  Incompetency  there  may  be 
a  finding  in  fcivor  of  the  will,  if  such  evi- 
dence does  not  disturb  the  jury's  belief  in 
the  testator's  competency;  but  when  the 
whole  matter  is  before  the  jin7  on  evidence 
of  both  sides,  they  ought  not  to  affirm  the 
document  to  be  the  will  of  a  oomi>etent  tes- 
tator, unless  they  believe  it  really  la  so. 
Barry  v.  Butlln,  2  Moore's  P.  O.  480,  12  Eng. 
Bep.  Full  Repr.  1089;  Sutton  v.  Sadler,  3 
C.  B.  (N.  S.)  87,  140  Eng.  Rep.  Full  Repr. 
ATI ;  Williams  on  Executors,  21-23 ;  Sdionl- 
er  on  Wills  (5th  Ed.)  |  173.  Substantially 
the  same  rule  is  adopted  in  some  of  the  states 
in  this  country;  that  is  to  say,  that  the 
burden  is  upon  the  proponent  throughout 
the  case,  though  upcm  his  showing  by  the 
testimony  of  the  attesting  witnesses  that  the 
will  was  duly  executed  and  the  testator  was 
of  sound  mind  at  the  time,  it  Is  then  incum- 
bent on  the  contestant  to  proceed  with  hU 
evidence  as  to  the  testator's  capacit?,  after 
which  the  proponent  may  offer  rebutting  ev- 
idence. A  very  few  of  the  cases  taking  that 
view  deny  the  existence  or  probative  value 
of  a  iNresumption  of  sanity.  In  a  proceeding 
contesting  probate.  See  McOinnls  v.  Kaap- 
sey,  27  Mlcb.  373;  Mansbach's  Estate,  190 
Mleh.  848,  114  N.  W.  66;  WlOlams  v.  Robin- 
son, 42  Vt  658,  1  Am.  Rep.  359;  McMeohen 
V.  McMechen,  17  W.  Va.  683,  41  Am.  Rep. 
682.  But  most  of  the  cases  on  that  side  of 
the  question  concede  such  presumption  ui>- 
on  the  making  of  a  prima  ftide  case  by  for- 
mal proof  of  the  will,  and  that  it  aids  In 
sustaining  the  burden  placed  up<»  the  pro- 
ponent This  is  illustrated  by  the  Massa- 
chusetts cases. 

Perhaps  the  most  frequently  cited  case  in 
support  of  the  proposltlcHi  that  the  burden 
remains  with  the  proponent  on  the  whole  ev- 
idence is  Crowninshleld  v.  Crownlnshleld,  2 
Gray  (Mass.)  524.  The  court  In  that  case, 
seems  to  have  denied  the  probative  value  of 
the  presumption  In  favor  of  sanity,  where 
there  is  any  evidence  of  incapacity.  But  a 
different  view  was  expressed  in  Baxter  v. 
Abbott,  7  Oray  (Mass.)  71.  In  that  case  the 
jury  had  been  Instructed  that  the  legal  pre- 
sumption, in  the  absence  of  evidence  to  the 
contrary,  was  In  favor  of  the  testator's  san- 
ity, and  that  the  proponent  was  entitled  to 
that  presumption  in  sustaining  the  burden 
of  proof  which  the  law  put  upon  him,  but 
that  the  presumption  might  be  rebutted  by 
evidence  satisfying  the  Jury  of  the  testator's 
unsoundness  of  mind.  That  instruction  was 
approved ;  the  court,  by  the  same  judge  who 
wrote  the  opinion  In  the  Crowninshleld  Case,, 
saying: 

"A  majority  of  the  court  think  the  insthiction 
to  the  jury,  d>at  the  legal  presumption,  in  the 
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abeence  vt  '•vidniw  to  the  oontniry,  wu  In  fa- 
vor of  the  sanity  of  tbe  testator,  was  correct. 
'We  all  agree  that  it  does  not  change  the  burden 
of  proof,  and  that  this  always  rests  apon  tliose 
seeking  the  probate  of  the  will.  See  Crownin- 
shield  T.  Crowninshield  (Mass.)  2  Gray,  532. 
The  opinion  in  that  case  expresses  my  own  view 
as  to  the  existence  of  the  legal  presumption." 

The  Massachusetts  rule  is  further  stated  in 
Clifford  V.  Taylor,  204  Mass.  358,  90  N.  E3. 
862,  as  follows: 

"The  tme  rule  is  that  the  presumption  Is 
enough  to  sustain  the  burden  of  proof,  until  evi- 
dence is  introduced  which  tends  to  control  it 
On  the  introducti(»i  of  audi  evidence,  the  case  is 
to  be  determined  upon  the  whole  evidence,  in- 
cluding the  presumption  of  sanity,  and  if  the 
preponderance  of  the  evidence  is  in  favor  of  sani- 
ty, the  burden  of  proof  is  sustained  and  the  jury 
will  find  for  the  executor.  If,  upon  the  whrfe 
evideoce,  including  this  presumption,  the  scales 
are  in  even  balance,  the  finding  will  be  for  the 
contestant,  on  the  ground  that  the  executor  has 
failed  to  sustain  the  burden  of  proof." 

A  similar  rule  prevaite  In  Virginia  and 
Indiana.  Hopkins  r.  Wampler,  108  Va.  705, 
62  S.  E.  926;  Stelnknehler  v.  Wempner,  169 
Ind.  164,  81  N.  B.  482,  16'Ii.  R.  A.  (N.  S.)  673. 
And  in  Minnesota,  based  on  a  statute  regu- 
lating the  proof  of  wills  construed  as  per- 
emptory, layman's  Will,  40  Minn.  371,  42  N. 
W.  286.  And  the  general  doctrine  that  the 
proponent  has  the  burden  of  proving  sanity 
by  a  preponderance  of  the  evidence  Is  main- 
tained also  in  Maine,  Mississippi,  Nebrasdui, 
Oregon,  and  Texas.  See  cases  cited  In  40 
Cyc.  1021,  note  12.  And  In  New  York,  ac- 
cording to  the  later  Snrrogate  decisions,  that 
seems  to  be  the  rule,  although  tbe  early  case 
of  Delafield  v.  Parish,  25  N.  Y.  9,  has  been 
understood  as  holding  that  the  burden  is  up- 
on the  contestant  to  prove  mental  Incapacity 
after  sufficient  evidence  baa  been  Introduced 
by  tbe  pit^onent  to  make  a  'prima  fade  case. 
Van  Den  Heuvel's  Will,  76  Mlsa  Rep.  137, 
136  N.  Y.  Supp.  1109;  Knight's  WIU,  87  Misc. 
Hep.  577,  150  N.  Y.  Supp.  137;  King's  WUl, 
80  Misc.  Rep.  638.  164  N.  Y.  Supp.  238. 

In  some  other  states,  which  we  find  noted 
as  holding  that  the  proponent  has  the  burden 
of  proving  competency  by  a  preponderance  of 
the  evidence  (see  40  Cyc.  1021),  a  more  liberal 
rule  is  expressed  as  to  the  effect  of  the  pre- 
sumption of  sanity.  In  New  Hampshire,  one 
of  such  states,  it  is  said  (Perkins  v.  Perkins, 
•  39  N.  H.  163): 

"It  is  therefore  proper  to  say  tiiat  the  bur- 
den of  proving  the  sanity  of  the  testator,  and  all 
the  other  requirements  of  the  law  to  make  a  val- 
id will,  is  upon  the  party  who  asserts  its  va- 
lidity. This  burden  renuuns  upon  him  till  the 
close  of  tbe  trial,  though  he  need  introduce  no 
proof  upon  this  point  until  something  appears 
to  the  contrary.  In  some  sense  it  is  not  im- 
proper to  say  that  the  burden  of  proving  tiie  in- 
sanity of  the  testator  is  on  the  party  opposing 
tbe  will.  If  be  relies  on  that  fact,  he  must,  of 
course,  lay  evidence  before  the  Jury  sufficient  to 
Otttwdgh  the  presmnption  of  law  and  the  proof 
on  the  other  sue,. and  to  convince  the  jury,  or  he 
must  have  a  verdict  against  him.  This  question 
has  been  discussed  elsewhere  with  much  dili- 
gence and  keenness,  but  it  is,  after  all,  a  ques- 
tion merely  verbal;  a  question  of  the  propriety 
of  certain  forms  of  expression;    for  we  appre-| 


head  that  whatever  may  be  the  tenns  nsed,  the 
course  of  practice  Is  everywhere  the  same." 

And  In  Connecticut  (Barber's  Appeal,  63 
Conn.  393,  27  Atl.  978,  22  L.  R.  A.  90),  after 
stating  the  order  of  proof — first  the  iMima 
facie  case  by  proponent,  then  tbe  contestant's 
evidence,  fcUowed  by  rebutting  evidence  of 
tbe  proponent — tbe  court  concluded  by  say- 
ing that: 

"The  evidence  of  the  ctmtestants  woold  be  of- 
fensive and  affirmative  in  its  character,  and  Uiuit 
of  the  proponents  defensive  and  negative,  and  oa 
the  whole  case  the  question  would  be  whether  tbe 
evidence  of  the  contestants  sufficiently  preponder- 
ated over  the  rebutting  and  special  evidence  of  tbe 
proponents,  including  tbe  evidence  of  ^e  attesting 
witnesses,  to  overcome  the  presumption  of  sani- 
ty which  constituted  the  proponents'  prima  fa- 
cie case.  In  other  words,  leaving  the  presump- 
tion of  sanity  out  of  the  case,  was  there  more 
evidence  of  insanity  than  of  sanity?  So  thnt. 
putting  it  again  into  the  case,  there  would  still 
be  as  much." 

In  the  later  case  of  Sturdevant's  Appeal,  71 
Conn.  392,  42  AU.  70,  Judge  Baldwin,  deliver- 
ing the  opinion  of  tbe  court,  said  that: 

The  presumption  of  sanity  "has  a  just  relation 
to  the  law  of  trials,  and  in  civil  causes  where 
sanity  is  in  question  and  the  evidence  prepon- 
derates on  neither  side,  oni^t  to  conteol  the 
verdict" 

And  further: 

"The  important  thing  for  the  ]nry  to  nnder- 
stand  in  the  case  at  bar  was  that  the  propo- 
nents had  something  to  rely  on  beside  the  posi- 
tive evidence  whidi  they  had  introduced  to  show 
testamentary  capacity  -  that  this  was  to  be  c«m- 
sidei-ed  together  with  that  evidence ;  and  that  it 
consisted  in  a  presumption,  recognized  in  law 
as  based  on  the  general  facts  of  life,  which  had 
probative  force  enough  to  turn  the  scale,  if  otl>- 
erwise,  taking  into  account  all  that  either  party 
had  put  in  evidence,  the  balance  should  seem 
to  them  to  stand  equaL" 

That  case  would  seem  to  sustain  tbe  last 
part  of  tbe  fifth  instruction  In  tbe  case  at 
bar,  as  to  the  effect  of  the  presumption  of 
sanity  when  the  evidence  is  equally  balanced 
or  leaves  the  matter  in  doubt 

A  case  from  <3eorgla  (Evans  v.  Arnold.  52 
Ob.  169)  is  cited  In  support  of  tbe  contention 
that  tbe  proponent  must  prove  sanity  by  a 
preponderance  of  tbe  evidence,  and  the  case 
is  cited  to  the  same  point  in  40  Cyc.  1021. 
But  tbe  later  cases  in  that  state  hold  to  tbe 
contrary.  In  Credllle  v.  Oredille,  123  Ga. 
673,  61  S.  B.  628,  107  Am.  St  Rep.  157,  and 
Slaughter  r.  Heatb,  127  Ga.  747,  57  S.  B. 
68,  27  li.  R.  A.  (N.  S.)  1,  It  Is  b^d  that  the 
harden.  In  the  first  instance.  Is  upon  the  pro- 
pounder  of  the  alleged  will  to  make  oat  a 
prima  fade  ease  by  showing  the  factum  of 
the  wUl,  and  tbat  at  tbe  tine  of  Its  execution 
tbe  testator  apparently  had  soffident  mental 
capadty  to  make  it  and.  In  making  it,  acted 
freely  and  v<duntarUy,  and  when  this  is  done, 
the  burden  of  proof  shifts  to  tbe  caveator. 
And  in  Freeman  v.  Hamilton,  74  Ga.  317,  It 
was  said  tbat  when  tbe  propounder  showed 
the  testamentary  capadty  of  tbe  testator,  and 
that  the  will  was  made  freely  and  voluntari- 
ly, then  tbe  onus  was  changed,  and  the  b(u> 
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den  of  proof  was  oa  the  caveators  to  make 
tbelr  grounds  of  objection  good. 

The  IflBsourl  case  of  Norton  v.  Paxton,  110 
Mo.  456,  19  S.  W.  807,  Is  cited  In  support  of 
the  same  contention  of  plaintiffs  In  error,  and 
It  seems  to  sustain  the  proposition;  but  the 
expressions  of  the  court  In  later  cases  appear 
to  be  inconsistent  with  It  in  that  respect.  In 
Sebr  V.  Llndemann,  153  Mo.  276,  64  S.  W. 
537,  the  court  say: 

"When  a  will  is  contested  it  devolves  upon  the 
proponents  to  prove  tbe  execution  of  the  will, 
that  the  testator  was  of  requisite  age  and  that 
be  was  sane  (citing  cases).  This  malces  out  a 
prima  facie  case,  and  it  then  devolves  upon  th* 
contestants  to  establish  incompetency  or  undue 
influence." 

And,  after  referring  to  tbe  evidence  con- 
cerning the  testator's  capacity,  the  court  con- 
cluded upon  that  point  as  follows: 

"Clearly,  therefore,  the  charge  of  incompetency 
was  not  established  by  the  testimony,  nor  the 
prima  facie  case  made  out  by  the  proponents 
overthrown,  and  there  was  therefore  nothing  for 
tbe  jury  to  consider,  and  the  court  did  right  in 
directing  a  verdict  for  tbe  defendants  upon  this 
issue." 

In  Gibony  v.  Foster,  230  Mo.  106,  130  S. 
W.  314,  tbe  court  say  that  In  Sebr  v.  Linde- 
mann,  supra,  it  was  expressly  ruled  that  up- 
on making  out  a  prima  face  case  by  the  pro- 
ponents of  the  will,  it  then  devolved  upon  the 
contestants  to  establish  incompetency  or  un- 
due influence.  And  in  Bensberg  v.  Washing- 
ton University,  251  Mo.  641,  158  S.  W.  330, 
after  stating  that  upon  the  Issue  whether  tbe 
writing  produced  be  the  will  of  the  testator 
or  not  the  burden  lies  upon  the  proponent, 
and  that  he  must  establish  not  only  tbe  ex- 
ecution of  tbe  will,  but  the  mental  capacity 
of  tbe  testator,  the  court  say: 

"It  has  however  been  uniformly  held  by  this 
court  that  when  the  proponents  of  the  will  have 
made  a  prima  facie  case  it  devolves  upon  the 
contestant  to  overthrow  it  by  evidence— -citing 
Sebr  V.  Lindemann,  supra,  Gibony  v.  Foster, 
supra,  and  Teckenbrock  v.  McLaughlin,  200  Mo. 
533,  539,  108  S.  W.  46. 

In  many  of  the  states  It  Is  held  that  the 
burden  rests  upon  tbe  contestant  to  show  al- 
leged Incapacity  by  a  preponderance  of  the 
evidence,  when  by  the  formal  ptoofs  of  the 
attesting  witnesses  a  prima  fade  case  is  es- 
tablished. That  is  the  rule  in  Alabama,  Ar- 
kansas, California,  Delaware,  Idaho,  Illinois, 
Iowa,  Kentucky,  Maryland,  Montana,  New 
Jersey,  North  Carolina,  Pennsylvania,  South 
Carolina,  Tennessee,  TItah,  and  Wisconsin. 
Eastls  V.  Montgomery,  05  Ala.  486,  11  South. 
204,  36  Am.  St  Rep.  227 ;  Smith  v.  Boswell, 
93  Ark.  66,  124  S.  W.  264;  Estate  of  Dal- 
rymple,  67  Cal.  444,  7  Pac.  906 ;  Doyle's  Es- 
tate, 78  Cal.  564, 15  Pac.  126 ;  In  re  Latour's 
Estate,  140  Cal.  414,  78  Pac.  1070,  74  Pac 
441 ;  Head  v.  Nixon,  22  Idaho,  766,  128  Pac. 
557 ;  Carpenter  t.  Calvert,  83  111.  62 ;  Craig 
V.  Soatbard,  162  111.  20Q,  44  N.  B.  393;  Wil- 
kinson T.  Service,  249  lU.  146,  94  N.  E.  60, 
Ann.  Cas.  1912A,  41;  Goldthorp  v.  Gold- 
eborp,  115  Iowa,  430,  88  N.  W.  944;  Hull  v. 
HuU,  117  Iowa,  738,  89  N.  W.  979;  Philpott 
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T.  Jones,  164  Iowa,  730, 146  N.  W.  860 ;  Mil- 
ton V.  Hunter,  13  Bush  (Ky.)  163;  Flood  v. 
Pragoft,  79  Ky.  607;  Watson's  Ex'r  v.  Wat- 
son, 137  Ky.  25,  121  S.  W.  626 ;  Biggins  v. 
Carlton  &  Scaggs,  28  Md.  115,  92  Am.  Dec. 
666;  Brown  v.  Ward,  63  Md.  376,  36  Am. 
Rep.  422 ;  Farleigh  v.  Kelley,  28  Mont  421, 
72  Pac.  756,  63  L.  B.  A.  319 ;  Whitenaclc  v. 
Stryker,  2  N.  J.  Eq.  8 ;  TrumbuU  v.  Gibbons^ 
22  N.  J.  Law,  117;  Elkinton  v.  Brick,  44  N. 
J.  Eq.  164, 15  AU.  391, 1  L.  B.  A.  161 ;  Horah 
V.  Knox,  87  N.  C.  483;  In  re  Thorp,  150  N. 
0.  487,  64  N.  £.  37^;  Grubbs  v.  McDonald, 
81  Pa.  236 ;  McNltt's  Estate,  229  Pa.  71,  78 
Atl.  32 ;  Mordecal  v.  Canty,  86  S.  C.  470,  68 
S.  E.  1049 ;  Puryear  r.  Reese,  6  Cold.  CTenn.) 
21;  Frear  ▼.  WlUlams.  7  Baxt  (66  Teon.) 
660;  Van  Alstine's  Estate,  20  Utah,  193,  72 
Pac.  942 ;  Will  of  Cole,  48  Wis.  179,  6  N.  W. 
346;  Will  of  Bllvertbom,  68  Wis.  372,  32  N. 
W.  287:  AlloL  T.  Griffin,  68  Wis.  529,  36  N. 
W.  21;  and  other  eases  cited  in  40  Cyc. 
1021,  note  11.  To  the  above  list  (rf  states 
should  I>e  added  Georgia  and  Missouri,  from 
the  above^ted  later  decisions  in  those 
states,  and  also  the  District  of  Columbia. 
Leach  V.  Burr,  188  U.  S.  510,  516,  23  Sup.  Ct 
393,  47  L.  Ed.  567.  And  though  the  burden 
is  said  in  the  New  Hampshire  and  Connecti- 
cut cases,  above  cited,  to  be  upon  the  pro- 
ponent thero  would  seem  to  be  no  substan- 
tial or  practical  difference  between  those 
cases  and  the  cases  last  above  dted,  since 
they  require  that  on  the  question  of  testa- 
mentary capacity  the  contestant's  evidence 
as  to  incapacity  shall  preponderate  over  the 
proponent's  evidence  and  the  legal  presump- 
tion of  sanity  to  Justify  a  finding  against  the 
will. 

Affirming  tbe  principle  that  the  contestant 
has  the  burden  of  proving  Incompetency  the 
Pennsylvania  court  say  In  Grubbs  v.  McDon- 
ald, supra; 

"It  is  true,  complaint  is  made,  •  •  •  that 
tlie  burden  of  proof  was  thrown  upon  tbe  con- 
testants to  prove  want  of  testamentary  capacity. 
*  *  *  But  what  else  could  tbe  court  do  under 
the  rule  as  laid  down  in  Landis  v.  Landis,  1 
Grant  Cas.  (Pn.)  248,  and  in  many  other  au- 
thorities, that  'the  law  presumes  every  one  of 
full  age  competent  to  make  a  will,  of  sufficient 
mental  capacity  to  do  tbe  act ;  and  allegations  to 
the  contrary  must  be  proved.'  Testamentary 
capacity  is  the  normal  condition  of  one  of  full 
age,  and  the  affirmative  is  with  bim  who  un- 
dertakes to  call  it  in  question,  and  this  affirma* 
Uve  be  must  establish,  not  in  a  doubtful,  but  in 
a  positive,  manner." 

There  is  a  dear  discussion  of  the  question 
in  the  Maryland  case  of  Hlggins  v.  Cartton, 
supra,  a  leading  case  on  the  subject  and  the 
court  say  that  they  conld  discover  no  sat- 
isfactory reason  why  the  presumption  of  law 
in  favor  of  sanity  diould  not  be  applied  to 
wills,  as  well  as  to  any  other  instrument  in 
writing,  that  sucb  a  reason  was  not  to  be 
found  in  the  fact  that  the  statute  requires 
the  testator  to  be  of  sound  and  disposing 
mind,  and,  quoting  from  Swinburne  a  state- 
ment to  the  effect  that  because  of  tbe  pre- 
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sumption  of  sanity  tmtll  the  contrary  Is  prov- 
ed, the  fact  Is  one  not  to  be  proved,  though 
alleged,  say  that,  as  a  logical  conclusion  from 
such  presumption,  the  burden  of  proof  Is  on 
the  person  asserting  unsoundness  of  mind, 
unless  a  previous  state  of  insanity  has  been 
established,  in  which  case  the  burden  is 
shifted  to  the  one  claiming  under  the  wUl; 
and  conclude  by  saying  that  the  authorities 
placing  such  burden  upon  the  one  alle^^g  in- 
capacity rest  upon  sound  reasoning,  "harmo- 
nize with  the  ancient  rule  of  presumption  in 
favor  of  sanity,  and  thereby  escape  the  fal- 
lacy 'of  requiring  a  party  to  give  positive 
proof  of  the  existence  of  a  fftct,  which  the 
law  presumes,  In  the  absence  of  all  proof.' " 

The  decisions  holding  the  burden  to  be 
upon  the  contestant  as  to  alleged  incapacity 
are  in  accord  with  the  view  expressed  in 
Oreenleaf  on  EMdence,  t  081,  viz.: 

"In  regard  to  insanity  or  want  of  sufficient 
soundness  of  mind,  we  have  heretofore  seen,  that 
thouKb  in  the  probate  of  a  will,  as  the  real  is^ 
sue  us  whether  there  is  a  valid  will  or  not,  the  ex- 
ecutor is  considered  as  holding  the  affirmative, 
and  therefore  may  seem  bonnd  affirmatively  to 
prove  the  sanity  of  the  testator;  yet  we  have 
also  seen  that  the  law  presumes  every  man  to 
be  of  sane  mind  until  the  contrary  is  shown. 
The  burden  of  proving  unsoundness  or  imbecility 
-of  mind  in  the  testator  is  therefore  on  the  party 
impeaching  the  validity  of  the  will  for  this 
■cause." 

And  Judge  Redfleld  expressed  the  same 
opinion  In  his  work  on  Wills.  1  Redf.  on 
WlUs,  pp.  31,  32. 

The  sixth  Instruction  In  the  case  at  bar 
appears  to  have  been  taken  from  Craig  v. 
Southard,  162  lU.  20»,  44  N.  E.  393 ;  at  least 
It  is  a  literal  copy  of  an  Instruction  approved 
in  that  case,  except  that  it  omits  the  words 
"in  the  first  Instance"  from  the  first  part  of 
the  sentence  instructing  that  it  was  the  duty 
of  the  Jury  to  hold  that  the  testator  was  of 
sound  mind  at  the  time  he  executed  the  will; 
that  part  of  the  instruction  in  said  case  read- 
ing: 

"And  the  court  instructs  you  that,  in  the  first 
instance,  it  is  your  duty  to  hold  that  David 
Craig,  at  the  time  he  executed  the  will  offered 
in  evidence,  was  of  sound  mind  and  memory, 
and  to  so  bold  until  you  believe,  by  the  prepon- 
derance of  the  evidence,  that  he  was  otherwise." 

Such  omission,  however,  Is  obviously  not 
material,  though  by  using  the  omitted  words 
the  reason  for  the  final  part  of  the  instruc- 
tion "and  to  so  hold,"  etc.,  is  made  more  ap- 
parent 

The  Instructions  In  the  case  at  bar  assum- 
ed that  It  was  necessary  for  the  proponent, 
in  the  first  instance,  to  establish  a  prima 
fncle  case,  by  the  formal  proofs  of  the  sub- 
scribing witnesses,  for  they  state  that  such 
proof  was  made,  and  the  burden  placed  upon 
the  contestantH  was  to  show  by  a  preponder- 
ance of  the  evidence  that  the  testator  was  of 
unsound  mind  at  the  time  the  will  was  exe- 
cuted, or  that  be  was  so  Influenced  by  others 
that  be  was  not  a  tree  agent  in  making  the 
will;  thus,  in  that  respect,  within  the  rule 
•of  the  cases  last  above  dted,  and  if  not  sus- 


tained by  the  clear  weight  of  authority,  cer- 
tainly, we  think,  by  authority  of  no  les* 
weight  than  that  to  the  contrary.  And  If  we 
were  to  decide  the  question  upon  a  general 
consideration  of  the  authorities,  without  re- 
gard to  statute  regulating  the  proceeding,  we 
think  the  more  reasonable  rule  is  that  which 
requires  alleged  testamentary  incapacity  to 
be  shown  by  a  preponderance  of  the  evidence. 

That  rule  Is  less  confusing  in  explaining 
the  effect  of  the  presumption  of  sanity;  and 
that  there  is  a  presumption  of  sanity  entitled 
to  be  considered,  at  least  upon  formal  proof 
showing  prima  fade  the  testator's  capacity. 
Is  established  by  the  undoubted  weight  of 
authority.  The  difference  between  such  mle 
and  the  seemingly  conflicting  one  conceding 
the  presumption  in  favor  of  the  will,  but  de- 
claring the  burden  to  be  upon  the  proponent 
to  prove  a  will  by  a  competent  testator,  Is 
so  slight  and  technical  that  it  appears  to 
us  to  be  of  little,  if  any,  practical  Importance. 
Under  the  latter  rule,  as  explained  In  the 
Massachusetts  case  of  Clifford  v.  Taylor, 
supra,  the  finding  is  to  be  in  favor  of  the 
will,  unless  the  contestant's  evidence  pre- 
ponderates over  both  the  presumption  and 
the  evidence  of  the  proponent,  which  neces- 
sarily impUes  that  if  upon  the  evidence,  ex- 
cluding the  presumption,  the  scales  are  in 
even  balance,  the  will  must  be  sustained. 
That  case  sustained  an  e-xception  of  the 
proponent  to  an  Instruction  that  the  pre- 
sumption of  sanity  "stands  until  it  Is  re- 
butted," on  the  ground  that  In  connection 
with  other  parts  of  the  charge  the  word 
"rebutted"  might  have  been  understood  as 
meaning  "that  the  moment  an  issue  Is  pre- 
sented by  a  denial  of  sanity  the  presumption 
becomes  of  no  effect."  That  proposition  was 
held  to  be  incorrect,  and  what  was  said  to 
be  the  true  rule  was  stated  as  quoted  in  an 
earlier  part  of  this  opinion.  That  case, 
though  stating  it  differently,  in  effect  sup- 
ports the  rule  that  the  contestant  has  the 
burden  of  showing  Incompetency.  But  It  is 
much  better,  we  think,  to  state  the  presump- 
tion, and  because  of  it,  that  the  burden  is 
on  the  contestant. 

Our  statute  regulating  the  contest  proceed- 
ing also  favors  that  condusion.  It  provides 
that  any  one  appearing  to  contest  a  will  must 
file  written  grounds  of  opposition  to  the  pro- 
bate thereof  and  serve  a  copy  on  the  peti- 
U(Mier  and  other  residents  of  the  county 
interested  in  the  estate,  "any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the 
grounds  *  •  *  provided  for  under  the 
laws  of  Wyoming,  or  the  petitioner  and  oth- 
ers Interested  may  Jointly  or  separately  an- 
swer the  contestant's  grounds,  traversing  or 
otherwise  obviating  or  avoiding  the  objec- 
tions"; and  that  whenever  such  demarrer 
shall  be  filed,  or  any  issue  of  fact  raised  by 
the  pleadings,  involving  the  decedent's  com- 
I>etency,  his  freedom  from  duress,  menace, 
fraud  or  undue  Influence,  the  due  execution 


Digitized  by 


Google 


Wyo.) 


WOOD  V.  WOOD 


851 


or  attestation  of  the  will,  any  other  question 
substantially  affecting  the  validity  of  the 
win,  "then  all  pending  matters  relating  there- 
to mnst  be  suspended  until  the  nest  term  of 
tiie  court  held  In  tliat  county,  or  at  the  same 
term  under  the  direction  of  the  court,  and 
the  case  entered  regularly  for  trial  on  the 
trial  docket  thereof,  and  the  Issues  Joined 
must  be  tried  •  •  •  by  the  court." 
Comp.  Stat.  1910,  i  6440.  This  section  Is 
found  in  the  Probate  Code,  which  was  adopt- 
ed from  California  In  1891,  and  the  corre- 
sponding section  of  the  Code  of  that  state  has 
been  construed  as  placing  the  burden  of 
proof' upon  the  contestant,  both  before  and 
since  the  statute  was  enacted  here.  Of  the 
several  cases  so  construing  the  statute  the 
following  only  need  be  cited:  Estate  of 
Dalrymple,  67  CaL  444,  7  Pac.  906,  decided 
in  1885 ;  Estate  of  Doyle,  73  CaL  564,  15  Pac. 
125,  decided  in  1887 ;  Estate  of  Latour,  140 
Cal.  414,  73  Pac.  1070,  74  Pac.  441;  Estate 
of  Dolbeer,  149  Cal.  227,  86  Pac.  695,  9  Ann. 
Cas.  705.  We  quote  from  the  very  clear 
statement  of  the  reasons  for  such  construc- 
tiou  in  the  rehearing  opinion  in  the  Latour 
Case: 

"In  every  ease  of  a  contest  o£  a  will  before 
probate  there  are,  in  law  and  in  fact,  two  dis- 
tinct, and  to  some  extent  independoit,  proceed- 
ings before  the  court.  One  is  the  petition  of 
the  proponent  for  the  admission  of  the  will  to 
probate.  The  other  is  the  contest,  an  affirmative 
procoe<Ung,  based  on  the  written  grounds  of 
opposition  filed  by  the  contestant.  There  is  no 
pleading  on  the  part  of  the  contestant  that  la 
addressed  to  the  petition,  or  that  is  in  the  nature 
of  an  answer  to  it.  •  *  •  The  contest  is  in- 
augurated by  the  filing  of  the  'written  grounds 
of  opposition,'  in  which  must  be  set  forth  the 
facts  uiK>n  which  the  contestant  bases  lus  as- 
sertion that  the  will  is  invalid.  *  •  *  To  this 
pleading  on  the  part  of  the  contestant  the  pro- 
ponent, or  other  person  interested,  files  an  an- 
swer, and  thus  raises  an  Issue  for  trial.  •  •  • 
The  bearing  of  these  two  proceedings  must  come 
at  the  same  time,  and  it  is  this  circumstance 
which  causes  the  confusion  about  the  proper 
method  of  procedure.  When  the  contest  comes 
after  probate,  as  it  may  do  under  section  1327, 
Co<le  Civ.  Proc.,  this  matter  is  much  simpler, 
and  it  would  not  be  seriously  contended  that 
tbe  contestant  should  not  then  have  the  burden 
of  proof.  At  that  time  the  proceeding  on  the  pe- 
tition has  been  already  heard  and  determined, 
and  its  distinct  character  is  easily  perceived. 
There  is,  however,  no  essential  difference  in 
this  respect  between  a  contest  before  probate 
and  one  subsequent  thereto.  In  either  case  the 
hearing  of  tbe  formal  proceeding  for  probate  is 
presupposed.  Where  tbe  contest  is  before  pro- 
bate, and  comes  on  for  disposal  simultaneously 
with  the  petition,  the  hearing  of  tbe  contest 
does  not  dispense  with  the  hearing  and  disposi- 
tion of  the  petition.  In  such  a  case  the  regular 
and  orderly  method  of  procedure  is  for  the  pro- 
ponent to  first  present  his  preliminary  proof  in 
support  of  his  petition.  These  averments,  it 
must  be  remembered,  are  not  controverted  by  any 
pleading.  The  so-called  'written  grounds  of  op- 
position' provided  for  in  section  1312  ♦  •  • 
IS  not  a  response  to  the  petition,  controverting 
or  avoiding  its  allegations.  It  is  a  pleading 
collateral  to  the  petition,  and  related  to  it  only 
to  the  extent  that  it  cannot  be  filed  until  there 
is  a  petition  filed,  and  that  it  Is  in  some  sense 
snbordinate  to  it,  so  that  if  the  petition  is  dis- 
missed, or  if  it  is  denied  after  the  bearing  at 


the  formal  preliminary  proof,  the  contest  falls 
with  it.  This  preliminary  proof  is  addressed  to 
the  court  alone.  If  n  jury  has  been  culled  to 
try  the  issues  arising  upon  the  contest,  the  pre- 
liminary proof  is  for  the  court,  and  not  for  tBe 
jury,  unless  the  court  directs  tbe  contrary,  or 
the  parties  treat  it  as  part  of  tbe  case  for  the 
jury.  If,  after  hearing  this  proof,  the  court  is 
of  tbe  opinion  that  a  prima  facie  case  is  made  in 
support  of  the  will,  it  should  reserve  its  decision 
upon  the  petition  and  direct  the  trial  to  pro- 
ceed upon  the  contest  in  the  manner  specified  in 
section  607.  •  •  ♦  the  contestant,  as  plain- 
tiff, first  introducing  his  evidence  in  support  of 
his  written  grounds  of  (^position,  and  the  pro- 
ponent, as  defendant,  then  producing  his  evi- 
dence in  support  of  his  answer  thereto,  and  in 
rebuttal  of  the  evidence  on  behalf  of  tbe  contest- 
ant. If  the  preliminary  proof  does  not  satisfy 
the  court,  it  should  thereupon  refuse  probeto 
and  end  the  proceeding  without  further  cere- 
mony." 

In  Idaho,  Montana,  and  Utah,  under  a  like 
statute,  the  California  cojistructlon  has  been 
followed.  Head  v.  Nixon,  supra;  Farlelgb 
T.  Kelley,  supra;  Van  Aistine's  Estate,  su- 
pra. It  is  true  that  our  statute  aforesaid 
is  not  In  all  respects  a  literal  copy  of  the 
correspondiiig  section  of  the  CaUforuia  Code, 
for  it  omits  the  concluding  provision  thereof 
that,  "on  tbe  trial,  the  contestant  is  plain- 
tiff and  the  petitioner  is  defendant,"  and  also 
tbe  provision  that  the  issue  of  fact  must  be 
tried  by  a  Jury,  on  written  request  of  either 
party  filed  within  a  stated  time.  But  In 
other  particulars  our  statute  is  substantial- 
ly the  same  as  the  section  construed  in  Cal- 
ifornia. And  the  decisions  aforesaid  of  that 
state  are  at  least  strongly  persuasive,  for, 
as  they  show,  and  especially  the  opinion 
aforesaid  in  the  Latour  Case,  the  character 
of  the  proceeding,  under  the  statute.  Is  such 
that  the  contestant  becomes  tbe  plaintiff  and 
the  petitioner  the  defendant,  without  an  ex- 
press declaration  to  that  effect.  It  is  said 
in  Montana  (Farlelgb  v.  Kelley,  supra)  that 
the  fact  that  the  petitioner's  answer  need 
be  nothing  more  than  a  general  denial  of 
the  allegations  of  the  written  grounds  of 
opposition  emphasizes  the  evident  intention 
of  tbe  Legislature  that  the  contestant  shall 
have  the  laboring  oar  throughout  the  trial. 
And  In  Utah  (Van  Aistine's  Estate,  supra), 
the  holding  that  the  contestant  has  the  bur- 
den of  proof,  and  therefore  the  right  to  open 
and  close  tbe  argument,  follows  a  speoific 
reference  to  the  provision  that  the  petitioner 
and  others  may  answer  the  grounds  alleged 
by  the  contestant.  So  that,  if  we  are  not 
bound  by  the  previous  construction  of  the 
statute  In  California,  because  of  tbe  stated 
difference  between  our  statute  and  the  one 
there  construed,  we  are  of  the  opinion  that, 
since  the  part  of  our  statute  prescribing  the 
manner  of  proving  a  will,  and  framing  the 
issues  in  a  contest  opposing  the  probate 
thereof,  is  the  same  as  in  California,  and 
was  adopted  from  that  state,  the  construc- 
tion there  given  the  statute  as  to  the  matter 
now  under  consideration  ought  to  be  accept- 
ed  and  followed.  And  we  are  satisfied  that 
as  our  statute  stands,  for  the  reasons  so 
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well  stated  In  tbe  rehearing  opinion  In  the 
Latour  Case,  its  effect  Is  to  place  upon  the 
contestants  tbe  burden  of  showing  alleged 
incompetency  of  the  testator,  unless  the  case 
should  be  broueht  within  the  exception 
where  previous  incompetency  is  admitted  or 
sufficiently  shown  to  change  the  burden. 

It  appears  in  this  case  that,  in  accordance 
with  the  Instructions  as  to  the  burdai  of 
proof,  the  contestants  were  allowed  to  open 
the  argument  to  the  Jury,  which  seems  also 
to  have  been  the  closing  argument,  for  the 
record  states  that  the  contestee  tlien  waived 
argument 

[S,  I]  The  contestants  complain  further  of 
the  statement  In  the  fifth  instmction  that 
Insanity  or  unsoundness  of  mind  must  be 
established  with  reasonable  certainty.  Stand- 
ing alone  that  might  constitute  prejudicial 
error.  It  does  not  stand  alone.  It  was  ex- 
plained If  not  limited  by  the  statement  im- 
mediately following  that,  "the  evidence  of 
Insanity  should  preponderate,  or  the  will  be 
taken  as  valid."  And  in  the  sixth  instruc- 
tion the  verdict  is  made  to  depend  upon 
"the  preponderance  of  the  evidence."  Also 
in  the  first  instmction,  though  in  one  of  the 
two  places  therein  stating  the  burden  to  be 
upon  the  contestants  to  show  the  invalidity 
of  the  will  by  a  preponderance  of  the  evi- 
dence the  expression  is  "reasonable  prepon- 
derance," and  that  is  complained  of.  A  later 
instmction  explained  what  is  meant  by  a 
preponderance  of  evidence  as  used  in  the  In- 
structions ;  and  it  was  said  to  mean  not  the 
greater  number  of  witnesses,  but  the  weight 
and  value  given  the  evidence  of  the  witnesses 
by  the  Jury.  We  do  not  think  that  the  court 
intended  or  that  the  Jury  could  have  under- 
stood that  anything  more  was  necessary  to 
a  finding  against  the  will  than  a  belief  re- 
sulting from  a  preponderance  of  the  evidence. 
The  effect  of  the  instructions  in  that  respect 
is  not  to  be  determined  alone  upon  the 
single  statement  to  which  exception  is  tak- 
en. As  said  by  Judge  Baldwin  in  Sturde- 
vant's  Appeal,  supra,  concerning  a  conceded 
unguarded  remark  of  the  trial  court  in 
charging  the  Jury: 

"But  no  charge  delivered  by  a  trial  court  la 
to  be  judged  by  the  same  standards  as  a  state- 
ment of  law  carefully  elaborated  and  deliberate- 
ly pronounced  by  a  court  of  appeals,  sitting  in 
banc.  •  •  •  A  charge  must  be  taken  as  a 
whole  in  determining  its  natural  effect." 

[7-9]  But  without  tbe  evidence  to  enable 
the  court  to  determine  whether  the  statement 
complained  of  was  In  fact  prejudicial,  we 
would  not  be  inclined  to  order  a  reversal  on 
that  gronndu  And  the  same  may  be  said 
respecting  the  complaint  as  to  other  Instruc- 
tions on  the  ground  that  they  are  argumenta- 
tive, and  that  one  of  them  declares  that  in- 
fluence is  not  ordinarily  considered  undue 
which  arises  out  of  "flattery";  that  being 
mentioned  as  one  of  several  things  that  might 
Influence  a  testator  without  being  undue,  viz.: 


"sympathy,  kindness,  attention,  attachment, 
or  affection,  gratitude  for  past  services,  de- 
sire of  gratifying  another's  wishes,  or  of  re- 
lieving distress,  claims  of  kindred  and  fami- 
ly, love,  esteem,  social  relations,  preJudUv, 
passive  encouragement  of  resentment  and 
flattery."  Even  if  erroneous  on  either  ground 
claimed,  the  prejudicial  effect  would  largt-ly 
depend  upon  the  evidence,  and  the  objec- 
tions are  therefore  not  of  the  class  entitled 
to  be  con.sldered  as  ground  for  reversal  In 
the  absence  of  the  evidence.  We  have 
thought  that  there  might  be  some  doubt 
about  the  propriety  of  considering  the  in- 
stractions  relating  to  the  burden  of  proof, 
without  the  evidence;  a  reversal  for  error 
in  the  charge  on  that  subject  has  been  de- 
nied In  several  cases  In  other  states  for  the 
reason  that  an  examination  of  the  evidence 
has  shown  the  verdict  to  be  clearly  right 
It  follows  that  tbe  Judgment  must  be  af- 
firmed. 
Affirmed. 

BEAED,  J.,  concurs.    SCOTT,  J.,  did  not 

sit 


McCORNICK   &  CO.  v.   BASSETT,   County 
Treasurer.     (No.  2893.) 

(Supreme  Court  of  Utah.     March  1,  1017. 

Rehearing  Denied  April  10,  1917.) 

1.  Taxation  €=>47(5)— Double  Taxation  or 
Capital  Stock— Related  Cobfokations— 
"Owneb"— "Has  Been  Taxed." 

Where  plaintiff  bank  owned  all  the  stock 
in  building  corporation  in  which  it  had  invest- 
ed one-half  its  capital  stock,  and  which  was 
evidently  organized  by  the  bank  for  its  con- 
venience, and  the  two  concerns  being  in  fact 
merged,  the  bank  was  the  "owner"  of  the  bnild- 
ing  held  by  the  building  company,  within  mean- 
ing of  Const,  art.  13,  f§  2,  3,  and  Comp.  Laws 
1907,  §S  2505-2509,  providing  that  corporate 
property  shall  not  be  doubly  taxed,  and  the 
phrase  "has  been  taxed"  in  such  Constitution 
and  statutes  does  not  refer  only  to  property 
represented  by  capital  stock  which  has  been  di- 
rectly and  actually  taxed  in  the  name  of  such 
corporation  in  view  of  Const  art  13,  f  2,  and 
Comp.  Laws  1907,  i  2505,  subd.  1,  providing  that 
provisions  shall  not  be  so  construed  as  to  au- 
thorize taxation  of  capital  stock  when  property 
represented  by  such  stock  has  been  taxed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  109. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Owner.] 

2.  Taxation  «=331902)— Double  Taxation  of 
Capital  Stock  —  Abbebsicent  —  Pucanup- 
tion. 

Where  bank  furnished  assessor  statement  as 
required  by  Comp.  Laws  1907,  |  2507,  show- 
ing ownership  of  building  held  by  building  com- 
pany of  which  bank  held  all  the  stock  and  in 
which  it  had  invested  one-half  of  its  capital 
stock,  and  assessor  erased  that  property  from 
list  and  assessed  it  to  building  company,  bat 
assessed  capital  stock  as  given  without  deducting 
value  of  building,  it  will  be  presumed  that  the 
assessment  of  bank's  capital  stock  also  covered 
such  property,  thas  making  double  taxation. 


^=3For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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3.  Taxatioit  ^s>47(B)— Doubui  Taxation  or 
Capital  Stock— Rulatkd  Oobpokations. 
Taxation  of  a  bank's  capital  stock  without 
deducting  yalue  of  realty  owned  by  building  com- 
pany of  which  bank  held  aU  stock  representing 
one-half  of  bank's  capital  which  realty  was 
taxed  to  buildtnir  company,  waa  double  taxation, 
prohibited  by  Const,  art.  13,  gg  2,  3,  Comp. 
Laws  1807,  if  2S09-250».t 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  109.] 

Appeal  from  IMatrlct  Court,  Salt  Lake 
County;    Geo.  O.  Armetrong,  Judge. 

Action  by  McComick  &  Co.,  Bankers, 
against  Fred  O.  Bassett,  County  Treasurer 
of  Salt  Lake  County.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed,  with 
directions  to  enter  Judgment  for  plaintiff. 

This  Is  an  action  against  the  treasurer  of 
Salt  Lake  county  to  recover  for  money  paid 
under  protest  by  plaintiff,  McCornlck  &  Co., 
Bankers,  a  corporation,  hereinafter  called 
bank,  oa  account  of  taxes  alleged  to  have 
been  nnlawfuUy  levied  and  collected.  The 
bank,  at  the  time  the  taxes  were  levied  and 
collected,  was  doing  a  general  banking  busi- 
ness in  Salt  Lake  City,  Utah.  It  was  capital- 
ized for  $600,000,  represented  by  6,000  shares 
of  capital  stock  of  the  par  value  of  $100 
per  share.  The  bank  owned  all  of  the  stock 
of  another  corporation  of  the  naarte  of  He- 
Comlck  Building,  hereinafter  called  the  build- 
ing company.  This  second  corporation  owned 
a  certain  building  and  the  land  upon  which 
the  building  stands,  known  as  the  McComick 
Building,  situated  in  Salt  Lake  City,  Utah. 
The  bank  conducted  and  carried  on  Its  busi- 
ness In  this  building.  $300,000  of  the  assets 
of  the  bank — the  equivalent  of  (me-balf  of 
its  paid-up  capital  stock — were  Invested  In 
the  capital  stock,  and  the  whole  thereof,  of 
the  building  company.  The  building  and  the 
land  upon  which  It  stands  were,  In  the  year 
1913,  assessed  to  and  In  the  name  of  the 
building  company. 

It  Is  alleged  In  the  complaint,  and  admitted 
in  the  answer,  that  the  property  was,  for 
the  purpose  of  taxation,  valued  at  $1684200, 
and  "that  on  or  about  the  15th  day  of  Novem- 
ber, 1913,  said  McComick  Building  paid  to 
defendant,  as  treasurer  of  Salt  Lake  county, 
the  sum  of  $6,341.41,  said  sum  being  the  taxes 
levied  and  e.ssessed/ against  the  real  estate 
and  Improvements  above  described,  for  state, 
county,  and  municipal  purposes."  On  the 
27th  day  of  February,  1913,  the  cashier  of 
the  bank  listed  on  a  printed  form  or  blank 
furnished  him  by  the  assessor  the  capital 
stock  of  the  bank  at  $600,000,  Its  surplus 
and  reserve  fund  at  $120,000,  and  its  undivid- 
ed profits  at  $79,143,  making  a  total  of  $799,- 


>Com.  Nat.  Bank  v.  Chambera,  21  XTtab,  324,  CI 
Pac.  660,  M  L.  R.  A.  S46:  Bast  Urermore  v.  Bank- 
iii«  Co.,  1(B  Me.  418,  «  AU.  306,  IS  L.  R.  A.  (N.  S.) 
K2,  13  Ann.  Caa.  S31;  Lewlston  Water  &  Power  Co. 
T.  Asotin  County,  24  Wasli.  371,  64  Pac.  544 ;  Dex- 
ter Horton  Nat.  Bank  t.  McKenzte,  6»  Wash.  314, 
124  Pac  MS ;  People  T.  Badlam,  67  Cal.  6S4 ;  Cooley 
on  Taxation  (2d  Ed.)  p.  226. 


148.  He  also  listed  three  pieces  of  real  estate 
owned  by  the  bank  and  situate  In  Salt  Lake 
Oily,  Utah,  at  $11,120.  Tbia  sum  was  de- 
ducted from  the  $790,143,  representing  the 
valoe  of  the  capital  stock,  surplus,  and  un- 
divided profits,  leaving  the  assets  of  the  bank 
as  shown  by  the  statement  in  which  they 
were  listed  at  $78S,023.  The  assessor  then 
reduced  this  sum  20  per  cent — a  reduction 
which,  the  record  shows,  was  made  by  as- 
sessors generally  In  arriving  at  the  value 
of  the  capital  stodc  of  banks  throughout 
the  state  for  the  purpose  of  taxation — leaving 
the  assessed  valuation  of  the  bank's  capital 
stodt  at  $691,018. 

It  Is  alleged  in  the  complaint,  and  admitted 
by  the  answer,  "that  on  or  about  the  13th 
day  of  November,  1013,  plaintiff  was  com- 
pelled to  pay  and  did  pay,  under  protest,  to 
defendant  as  such  treasurer,  the  sum  of  $22,- 
281.37,  said  sum  being  the  amount  of  taxes 
assessed  and  levied  against  6,000  shares  of 
the  capital  stock  of  the  plaintiff  for  state, 
county,  and  city  purposes  for  the  year  end- 
ing DecMnber  31, 1913.  That  for  the  purposes 
of  said  tax,  said  6,000  shares  of  capital 
stock  of  plaintiff  were  assessed  by  the  coun- 
ty assessor  of  Salt  Lake  county  at  a  valua- 
tion of  $591,018,  and  that  said  tax  was 
levied  upon  said  shares  assessed  at  such 
valuation."  It  is  also  alleged  In  the  com- 
plaint "that  said  stocks  so  assessed  represent- 
ed In  part  the  real  property  and  Improve- 
ments thereon,  hereinbefore  described  (the  ■ 
McOornick  Building),  and  which  real  prop- 
erty was  separately  assessed  as  aforesaid." 
The  defendant  in  his  answer  denies  that  the 
capital  stock  of  the  bank  represented  the  real 
property  and  Improvements  last  mentioned. 
It  Is  admitted  that  the  bank  duly  complained 
and  protested  to  the  county  board  of  equali- 
zation of  Salt  Lake  county  against  the  as- 
sessed valuation  of  Us  capital  stock,  and 
at  the  same  time  petitioned  the  board  for 
an  abatement  of  such  valuation  to  the  ex- 
tent that  such  valuation  Is  represented  by 
the  McComick  Building  and  the  land  upon 
which  the  building  stands,  and  that  the 
board  of  equalization  refused  to  allow  a  de- 
duction or  abatement  of  any  part  of  said 
levy  and  tax. 

The  cause  wag  tried  to  the  court.  From 
a  judgment  rendered  In  favor  of  defendant, 
plaintiff  appeals. 

Pierce,  Critchlow  &  Barrette,  of  Salt  Lake 
City,  for  appellant.  H.  L.  Mulllner,  of  Salt 
Lake  City,  for  respondent 

Mccarty,  J.  (after  stating  the  facts  as 
above).  The  Important  question  presented 
by  this  appeal  Is:  Was  the  bank  (appellant) 
entitled  to  have  the  sum  at  which  the  real 
estate  and  Improvements  thereon  of  the 
building  company  was  assessed  deducted  from 
the  value  of  Its  capital  stock  as  fixed  by  the 
assessor  for  taxation  purposes?     It  is  con- 
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tended  tbat  since  the  bank  owned  all  of  the 
capital  stock  of  the  building  company  at 
the  time  the  taxes  In  question  were  levied 
and  collected,  It,  In  effect,  owned  the  real 
estate  mentioned — assessed  to  and  In  the 
name  of  the  building  company — and  that  such 
real  estate  and  Improvements  constituted  a 
substantial  portion  of  the  bank's  assets  upon 
which  the  valuation  of  Its  capital  stock,  as 
fixed  by  the  assessor  for  the  purpose  of  taxa- 
tion, was  based,  and  that  It  necessarily  fol- 
lows that  the  taxing  of  the  real  property 
mentioned,  and  the  taxing  of  the  capital 
stock  of  the  bank,  the  value  of  which.  It  is 
contended,  is  partly  based  upon  and  derived 
from  the  ownership  of  the  property  by  the 
bank,  is  double  taxation  to  the  extent  of 
the  assessed  valuation  of  the  real  property 
and  Is  In  contravention  of  section  2,  article 
13,  of  the  Oongtltntlon  of  Utah,  which,  so 
far  as  material  here,  provides  that: 

"All  pR^)erty  in  the  «tate  •  •  •  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertain- 
ed ns  provided  by  law.  The  word  property,  as 
used  in  this  article,  is  herehy  declared  to  _  in- 
clude moneys,  creditt,  hondi,  stocki,  franchUet 
and  all  matters  and  things  (real,  personal  and 
misted)  capable  of  private  otonership ;  hut  this 
shall  not  be  so  construed  as  to  authoriae  the 
taa!ation  of  the  stocks  of  any  company  or  cor- 
poration, when  the  property  of  such  company 
or  corporation  represented  by  such  siockt,  has 
been  taxed."  (Italics  ours.) 
Section  3,  same  artlde,  provides  that : 
"The  Legislature  shall  provide  by  law  a  uni- 
,  form  and  equal  rate  of  assessment  and  taxation 
on  all  property  in  the  state,  according  to  its 
value  in  money,  and  shall  preecribe  by  Bonernl 
law  such  regulations  as  shell  secure  a  just  val- 
uation for  taxation  of  all  property,  «o  that  every 
person  and  corporation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his,  her  or  its  property." 

These  provisions  of  tlie  Constitution  In 
plain  and  explicit  terms  provide  that  there 
shall  be  a  uniform  rate  of  taxation  In  this 
state  so  that  every  person,  company,  and  cor- 
poration will  be  compelled  to  bear,  as  nearly 
as  may  be,  his,  her,  or  its  pro  rata  of  the 
burdens  of  general  taxation  according  to 
the  value  of  the  taxable  property  of  such 
Ijerson  or  corporation.  And  It  Is  not  contem- 
plated that,  when  property  Is  once  assessed 
for  general  taxes  according  to  its  value  and 
at  the  same  rate  as  other  property  subject 
to  the  same  tax  Is  assessed.  It  may  again  be 
taxed  In  some  other  way  when  the  burden 
of  both  taxes  falls  on  the  same  person,  and 
while  other  prc^erty  subject  to  the  same  tax 
Is  assessed  but  once.  To  meet  the  require- 
ments of  the  Constitution  In  that  regard,  in 
so  far  as  they  relate  to  the  taxation  of  the 
capital  stock  and  assets — property — of  bank- 
ing corporations,  the  Legislature  presumably 
enacted  sections  2505,  2507,  2508,  and  2509, 
Comp.  Laws  1907.  Subdivision  1  of  section 
2505,  and  the  part  of  section  2  of  the  Con- 
stitution which  we  have  italicized,  are  identi- 
cal. Section  2507  provides,  so  far  as  ma- 
terial here,  that: 

"The  stockholders  in  every  bank  or  bnnking 
associatioo,  organized  vnder  the  authority  of 
this  state  or  of  the  United  States,  must  be  as- 


seesod  and  taxed  on  the  value  of  their  fbarei  ot 
stock.  •  *  •  xhe  cashier  or  other  accoant- 
ing  officer  of  every  such  bank  must  furnish  a 
verified  statement  to  the  assessor  showing  thr 
amount  and  number  of  shares  of  the  capital 
stock  ol  each  bank,  the  amount  of  its  surplus  or 
reserve  fund  or  undivided  profits,  the  anwont  of 
investments  in  reel  estate,  which  real  estate 
must  be  assessed  to  said  bank  and  taxed  m  other 
real  estate,"  etc. 

Section  2508  provides: 

"In  the  assessment  of  the  shares  of  stock  men- 
tioned in  the  next  preceding  section,  eadi  stock- 
holder must  be  allowed  all  the  deductions  and 
exemptians  allowed  by  law  in  assesaini;  the  val- 
ue of  other  taxable  personal  property  owned  bjr 
individual  dtusens  of  this  state,  and  the  assess- 
ment and  taxation  must  not  be  at  a  greater  rate 
than  is  made  or  aaseased  upon  other  moneyed 
capital  in  the  hands  of  individual  dtiiens  of 
this  state." 

Section  2509  provides : 

"In  making  such  assessment,  there  mast  aim 
be  deducted  from  the  value  of  such  shares  such 
sum  as  is  in  the  same  proportion  to  such  value 
as  the  assessed  value  of  the  real  estate  of  such 
6ank  or  banking  association  In  whicfa  soch 
shares  are  held  bears  to  the  whole  amount  uF 
the  capital  stock,  surplus,  reserve,  and  undivided 
profits  of  sudi  bank  or  banking  association.'* 

Section  2043  provides  In  general  terms 
that  property  shall  not  be  "assessed  more 
than  once."  The  cashier  of  the  bank,  as 
required  by  section  2507,  Comp.  Laws  1907, 
furnished  the  assessor  with  a  statement  in 
which  he  had  listed  the  McComlck  Building, 
and  the  land  upon  whicfa  It  stands  as  an 
asset  of  the  bank.  This  piece  of  property 
and  the  Improvements  thereon  were  Uiter, 
presumably  by  the  assessor,  erased— ellnii- 
nated — from  the  statement  and  assessed 
to  and  in  the  name  of  the  building  company. 
It  is  not  claimed,  nor  can  it  be  successfully 
urged,  that  the  manner  or  method  of  listing 
and  assessing  the  property  was  Irregular.  It 
appears  that  that  statute  (section  250T. 
supra)  was  followed  in  that  regard.  Hie 
complaint  is  that  the  amount  for  which  the 
McComlck  Building  and  the  land  upon  which 
it  stands  were  assessed  was  not  deducted 
from  the  assessed  valuation  of  the  bank's 
capital  stock. 

Counsel  for  respondent  contend  that  the 
phrase,  "has  been  taxed,"  as  used  In  the 
constitutional  and  statutory  provisions  men- 
tioned, refers  to  properly  only  that  is  repre- 
sented by  the  capital  stock  of  a  corporation, 
which  property  has  been  "directly  and  ac- 
tually" taxed  in  the  name  of  such  corpora- 
tion. As  herein  pointed  out,  section  2,  arti- 
cle 13,  Constitution,  and  subd.  1,  |  25(C 
Comp.  Laws  1007,  provide  that  the  provisions 
therein  contained  "shall  not  be  ao  con- 
strued as  to  authorize  the  taxation  of  th« 
stocks  of  any  company  or  corporation,  when 
the  property  of  such  •  *  *  corporation, 
represented  by  such  stodts,  has  been  taxed." 

[1]  The  first  question  Is,  Was  the  McCor- 
nick  Building,  within  the  meaning  of  tbe 
law,  the  property  of  the  bank?  and,  second, 
was  the  value  of  that  asset  of  the  bank  merg- 
ed tn  and  did  It  constitute  a  part  of  tbe  ag- 
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sessed  ▼aluatlon  of  the  capital  stock?  As 
suggested  by  counsel  for  the  respondent  In 
their  printed  brief  "appellant  placed  this  cor- 
porate entity  between  it  and  this  real  estate 
for  ltd  own  advantage."  And  again  they 
say,  "It  must  have  had  many  advantages, 
otherwise  plaintiff  wonld  not  have  chosen 
this  species  of  personal  property  rather  than 
the  ownership  of  the  realty." 

The  record  shows  that  the  bank  invested 
$^00,000,  a  sum  equal  to  one-half  of  the 
amount  for  which  it  was  capitalized.  While 
there  is  no  direct  proof  offered  on  the  point, 
yet  we  think  it  may  be  fairly  inferred  from 
the  record  that  the  bank  famished  the  funds 
with  which  to  organise  and  establish  the 
building  company  to  take  over  this  real  prop- 
erty for  Its  (the  bank's)  convenience  in  con- 
ducting and  transacting  Its  business,  and 
while  there  were  ostensibly  two  concerns 
they  were,  in  effect,  merged  into  one  bnsiness 
enterprise.  In  other  words,  they  constituted 
two  corporations  in  name  only.  Mr.  Wbit- 
oey,  cashier  of  the  bank,  on  cross-examina- 
tion, testified  on  this  point  as  follows: 

"When  I  say  that  $300,000  of  the  capital  stodc 
of  McComick  &  Co.,  Bankers,  was  invested  in 
the  building,  I  mean  tbat  that  macb  money  was 
invested  in  the  stock  of  McOomick  Duilding.  It 
was  not  invested  in  the  building  director,  but 
the  stock  meant  the  ownership  of  the  building, 
and  we  owned  it  all." 

While  it  is  true  that  the  legal  tide  to  the 
real  estate  was  in  the  building  company,  the 
bank,  under  the  undisputed  facts,  was  the 
real  owner  of  the  property  in  the  sense  that 
the  term  "owner"  is  used  in  the  constitution- 
al and  statutory  provisions  under  considera- 
tion. 

[2]  Counsel  for  respondent  contend  that 
the  record  does  not  show  that  the  valuation 
placed  on  the  capital  stock  of  the  bank  by 
the  assessor  represented  In  part  the  value  of 
the  real  estate  under  consideration,  and  that 
"it  Is  presumed  that  the  assessor  did  his  du- 
ty In  making  the  assessment  according  to 
law,  and  that  he  made  all  deductions  that 
should  have  been  properly  made."  While 
there  Is  no  proof  on  this  point,  yet  we  think 
the  only  inference  deduclble  from  the  facts 
is,  tbat  the  valuation  placed  on  the  stotrk  by 
the  assessor  represented  in  part  the  real  es- 
tate. The  cashier,  when  he  listed  the  capital 
stock  of  the  bank  and  placed  its  value  at 
$600,000  in  the  statement  furnished  by  him 
to  the  assessor,  listed  and  entered  thereon 
the  real  estate  in  question  as  an  asset  of  the 
hank.  This  particular  piece  of  property  was, 
as  stated,  eliminated  from  the  statement,  but 
no  revision  was  made  in  the  figures  furnish- 
ed by  the  cashier  to  the  assessor  showing  the 
value  of  the  stock  before  any  deductions 
were  made  for  the  other  parcels  of  real  es- 
tate assessed  to  and  in  the  name  of  the  bank. 
The  figures  contained  in  the  statement  which, 
in 'the  language  of  the  statute,  were  "to  aid 
the  assessor  in  determining  the  value  of  such 
shares  of  the  capital  stock"  are  as  follows: 


00.  V.  BASSETT  855 

Capital  stock $600,000 

Surplus  and  reserve  fund 120,000 

Undivided    profiU 79,143 

790,143 
Reel  estate  assessed  to  bank 11,120 

788,023 
Deduction  of  26  per  cent 1U7,006 

Capital  stock  assessed  at $691,018 

It  will  be  observed  tbat  the  stock  was  as- 
sessed at  approximately  $08.50  per  share, 
nearly  par  value.  It  was  not  shown,  nor  Is 
It  claimed,  that  the  bank  owned  any  proper- 
ty other  than  that  enumerated  In  the  state- 
ment, as  preimred  by  the  cashier,  before  the 
erasures  herein  referred  to  were  made.  The 
presumption  therefore  la  that  all  of  the  as- 
sets of  the  bank  were  Included,  and  that  the 
value  of  the  real  estate  (McCornlck  Build- 
ing) was  merged  in  and  represented  in  part 
the  value  of  the  capital  stock  as  ultimately 
fixed  by  the  assessor  for  the  purpose  of  tax- 
ation. Manifestly  this  must  be  so  because  it 
was  the  cashier  In  the  first  instance,  and  not 
the  assessor,  who  listed  the  capital  stock  at 
$600,000.  To  this  was  added  the  suri^us 
fund  and  the  undivided  profits.  He  also  list- 
ed in  the  statement  the  other  assets,  refer- 
red to,  of  the  bank,  including  the  McCornlck 
Building.  The  assessor  made  no  changes 
whatever  in  the  figures  furnished  him  by  the 
cashier  showing  the  value  of  the  capital 
stock,  surplus  fund,  and  undivided  profits. 
What  he  did  in  the  premises  was  to  accept 
and  adopt  the  figures  furnished  him  by  the 
cashier  as  to  the  value  of  the  capital  stock 
and  the  two  funds  mentioned,  and  then,  from 
the  sum  total,  make  the  deductions  men- 
tioned. 

[9]  We  are  of  the  opinion,  and  so  bold, 
that  the  taxing  of  the  capital  stock  of  the 
bank,  the  value  of  which  was,  in  part,  repre- 
sented by  the  real  estate  In  question,  without 
deducting  therefrom  the  assessed  value  of 
such  real  estate  was,  under  the  circumstanc- 
es, double  taxation  to  the  extent  of  the  as- 
sessed value  of  the  real  estate  and  in  contra- 
vention of  the  provisions  of  the  Constitution 
herein  set  forth.  Com.  Nat.  Bank  v.  Cham- 
bers, 21  Utah,  324,  61  Pac  660,  56  I*  R.  A. 
346 ;  Bast  Uvermore  t.  Banking  Co.,  103  Me. 
418,  69  Atl.  306,  15  li.  R.  A.  (N.  8.)  952,  13 
Ann.  Cas.  631 ;  Lewlston  Water  &  Power  Co. 
V.  Asotin  County,  24  Wash.  371,  64  Pac.  544: 
Dexter  Horton  Nat.  Bank  v.  McKenzle,  69 
Wash.  314,  124  Pac.  015:  People  v.  Badlam. 
57  Cal.  594 ;  Cooley  on  Taxation  (2d  Ed.)  p. 
225. 

The  case  is  reversed,  with  directions  to  the 
lower  court  to  set  aside  its  judgment  of  dis- 
missal and  enter  judgment  in  favor  of  appel- 
lant against  the  treasurer  of  Salt  Lake  coun- 
ty, as  such,  in  conformity  with  the  vlewsi 
herein  expressed.  Appellant  to  recoiver  Its 
taxable  costs. 

CORFMAN,  J.,  concurs. 

FRICK,  O.  J.  I  concur.  •  At  first  blush  I 
was  inclined  to  the  opinion  that  the  zdalatlff     t 
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was  not  In  n.  position  to  successfully  avail 
Itself  of  the  claim  that  the  tax  In  question. 
In  a  strict  legal  sense,  constituted  double 
taxation.  After  much  reflection,  however, 
and  with  some  hesitation,  I  have  become  con- 
vinced that  under  the  peculiar  provisions  of 
our  Constitution,  which  are  quoted  by  Mr. 
Justice  McCARTY,  the  tax  In  question  does 
constitute  double  taxation.  If  that  conclu- 
sion be  sound,  then  must  It  follow  that  the 
defendant  may  not  retain  the  amount  sued 
for  in  this  action. 


BIG  COTTONWOOD  TANNER  DITCH  CO. 
V.  SHUBTLIFF  et  ui.     (No.  2703.) 

(Supreme  Court  of  Utah.    Dec.  27,  1916.     E«- 
hearing  Denied  May  6,  1917.) 

1.  Watebs  and  Wateb  Coueseb  <8=>158(2)— 
AghJeement  by  Owneb  of  Water  Rionr— 
Binding  B''obce. 

An  owner  of  a  water  right  could  agree  to 
any  arrang^nent  as  to  the  use  of  water  which 
was  satisfactory  to  himself  and  to  the  other  wa- 
ter users  on  the  ditch,  and  his  agreement  as  to 
the  amount  of  water  to  which  he  was  entitled, 
if  acted  upoo  by  the  other  water  users,  bound 
him  and  those  who  caimed  through' him. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  g  187.] 

2.  Waters  and  Wateb  Coubses  €=>143  — 
Rights  or  Landowneb— Quantity. 

No  landowner  is  entitled  to  more  water 
from  a  ditch  for  any  qiecifio  purpose  than  is  rea- 
sonably necessary  to  supply  his  needs  for  that 
purpose,  ^regardless  of  the  quantity  .that,  has 
been  used  and  tHe  length  of  use. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  g  152.] 

3..  Watebs  and  Wateb  Coubses  ®=>145— Ap- 

PBOPBIATION— DiVKBiSION    TO   OtHEB   USKi. 

A  landowner  may  not  appropriate  water 
from  a  ditch  for  one  purpose  and  then  apply  it 
or  any  part  of  it  to  another  purpose. 

.Ed.  Note. — For  other  cases,  see  Waters  and 

ater  Courses,  Cent  I>ig.  §  20.] 
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4.  Watebs  and  Wateb  Coubses  ®=>152(4)— 
Pbevention  of  Waste. 

Where  parties  have  acquired  a  vested  right 
to  the  use  of  water  for  beneficial  purposes,  and 
have  adopted  the  usual  and  customary  means  of 
conveying  it  from  the  point  of  diversion  to  the 
place  of  use  in  vogue  in  this  arid  region,  namely, 
an  open  ditch  with  bed  and  banks  consisting  of 
the  natural  soil  through  which  it  is  constructed, 
they  cannot  be  compeUed  to  substitute  and  in- 
stall a  more  expensive  method  of  diversion  in 
order  to  prevent  loss  by  seepase  and  evapora- 
tion. They  may,  however,  be  compelled  to  keep 
their  ditch  in  goiod  repair,  so  as  to  prevent  un- 
necessary waste. 

W;EM.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  g  156.] 

5.  Watebs  and  Wateb  Coubses  «=s>143— Ap- 
pbopi^atiok— Waste. 

Claimants  of  water  may  not  waste  it  either 
by  applying  more  than  is  reasonably  necessary 
to  supply  their  needs  for  culinary,  domestic,  or 
live  stodc  purposes,  or  in  conducting  the  water 
from  the  main  source  of  supply  to  their  premises. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  152.] 

6.  Watebs  and  Wateb  Coubses  «=3l44— Ap- 

PBOPBIATION— IbBIQATION — WASTE   WATEB. 

Where  a  continuous  open  stream  of  water  is 
permitted  to  flow  to  certain  premises  for  culina- 
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ry,  domestic,  and  live  stock  purpcaes,  a  reasog- 
able  amount  of  excess  water  passing  the  prr-n- 
ises  may  be  used  in  a  garden  or  orchard,  or  for 
other  irrigation  purposes. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  g  152.] 

7.  Watebs  and  WateU  Coubses  «=»152(12)— 
Wateb  Riqhtb— Appeal. 

In  a  case  involving  water  rights,  thouch  die 
trial  courts  possess  a  better  opportunity  to  re- 
flect the  eqmties  of  the  case  than  does  the  Hn- 
preme  Court,  when  it  is  apparent  that  the  trial 
courts  have  failed  to  reflect  justice  in  a  i>ar- 
ticular  matter  in  view  of  the  whole  evidenoe. 
the  parties  to  the  record  have  the  right  to  invoke 
the  judgment  of  the  Supreme  Court  on  the  par- 
ticular matter. 

W'EJd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  g  156w] 

8.  Watebs  and  Water  Coubseb  9s>162(12)— 
Wateb  Riohts— Appeal. 

In  cases  involving  water  rights  in  arid  re- 
gions, the  appellate  court  should  be  very  sloir 
to  interfere  with  judgments  unless  it  is  clear 
that  equity  and  justice  require  such  interference. 

Ed.  Note.— For  other  cases,  see  Waters  and 

ater  Courses,  Cent  Dig.  g  156.] 

9.  Watebs  and  Water  Coubses  ©=>144 — Ib- 
Moation— Rotation— Duty  of  Coobts. 

The  courts  are  under  duty  to  prevent  dis- 
crimination and  inequality  among  water  uacrs 
who  have  adopted  a  system  of  rotation  <m  any 
particular  irrigation  system  or  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  152.] 

10.  Appeal  and  B:bbob  <S=>14(4)— Cboss-Eb- 
BORS — Appeal  of  Codefendant. 

Where  a  codefendant  appeals,  another  co- 
defendant  may  not,  upon  such  appeal,  assign 
cross-errors  against  respondent,  and  secure  mod- 
ification of  the  judgment  in  so  far  as  it  afiectt 
him ;  the  proper  procedure  is  to  file  a  cross-ap- 
peal from  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  57.] 

11.  Appeal    and    Ebbob    iS=>14(4)    747(4)  — 
Citoss-  Assignhents — Office. 

To  modify  an  indei>endent  pc«tion  of  the 
decree  not  touched  by  the  appeal  is  not  the  of- 
fice of  mere  cross-assignments,  but  the  peculiar 
province  of  a  cross-appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  57.] 

McCarty,  J.,  dissenting  in  pcirt. 

Appeal  from  District  Court,  Salt  Lake 
County ;  C.  W.  Morse,  Judge. 

Action  by  the  Big  Cottonwood  Tanner 
Ditch  Company  against  Vincent  ShurtlUf  and 
wife,  Mary  B.  Shurtllff.  From  the  decree, 
defendants  appeal.  Reversed  in  certain  par- 
ticulars, and  cause  remanded,  with  Instruc- 
tions;   otherwise,  affirmed. 

Stewart,  Stewart  &  Alexander,  of  Salt 
Lake  City,  for  appellants.  D.  W..  Moffat,  of 
Murray,  for  respondent. 

FRICK,  J.  This  action  was  originally 
commenced  by  the  plaintiff,  hereinafter  call- 
ed "respondent,"  against  Vincent  ShurtUff 
and  his  wife,  Mary  £i.  Shurtllff,  hereinafter 
called  "appellants,"  to  restrain  them  from 
Interfering  with  the  water  in  a  certain  ditch. 
The  complaint  was  afterwards  amended,  and 
all  the  water  users  (claiming  water  rights  In 
four  certain  ditches)  were  made  parties  to 
the  action.     All  claimants  thus  came  into 
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court,  and  each  one,  Including  the  appellants, 
set  forth  his  claim  to  the  use  of  water  and 
the  amount  thereof  in  the  several  ditches 
aforesaid.  It  developed  at  the  trial— Indeed, 
It  was  practically  conceded  by  all  claimants 
— that  they  were  all  tenants  In  common  re- 
specting the  water  flowing  in  any  particular 
ditch  as  well  as  in  the  waters  flowing  In  the 
four  ditches,  and  that  the  title  to  the  waters 
flowing  In  all  of  the  ditches  was  derived  from 
a  common  source,  to  wit,  Big  Cottonwood 
creek.  It  is  important  to  keep  in  mind  this 
feature  of  the  case.  The  case  was  tried  and 
determined  upon  that  theory. 

Up<Hi  this  appeal  appellants'  rights  to  the 
ase  of  water  in  only  one  of  the  four  ditches 
Is  in  question,  namely,  the  ditch  known  as 
the  South  Branch  of  the  Big  Cottonwood 
Tanner  Ditch. 

It  was  made  to  appear  that  nearly  all  of 
those  who  owned  water  rights  in  the  four 
ditches  formed  a  corporation,  which  is  the 
respondent  here.    The  corporation  was  organ- 
ized  for  the  purpose  of  controlling,  appor- 
tioning, and  distributing  the  water  in  all  of 
the  four  ditches  to  the  various  owners  there- 
of.   The  appellants,  and  a  few  others,  refus- 
ed to  become  members  of  the  respondent  cor- 
poration, and  thus  its  officers,  since  about 
1902,  or  1903,  have  controlled  and  distributed 
the  water  to  those  who  did  not  become  mem- 
bers as  well  as  to  those  who  did.     Appel- 
lants, It  seems,  have  always  claimed  more 
water  than  said  officers  were  willing  to  dis- 
tribute to  than  out  of  the  South  Branch 
Ditch  aforesaid.    The  respondent,  in  its  com- 
plaint,   alleged    that    appellants    Interfered 
with  the  water  In  said  South  Branch,  and 
that  they  at  times  diverted  and  used  water 
therefrom  contrary  to  the  regulations  pre- 
vailing for  the  distribution  and  use  of  the 
water,  and  that  they  diverted  more  water 
than  they  were  entitled  to  from  said  ditch. 
Upon  the  other  hand,  appellants  averred  that 
the  respondent  arbitrarily,  and  without  right 
or  authority,  has  restricted  them  in  the  use 
of  water  for  irrigation  as  well  as  for  culinary 
and  domestic  purposes. 

After  a  hearing,  the  district  court  of  Salt 
Lake  county  determined  and  fixed  the  rights 
of  all  the  water  users  who  did  not  consent 
to  what  was  claimed  by  the  respondent  con- 
stituted th^r  rights  In  the  several  ditches, 
and  entered  a  decree  In  accordance  with  the 
findings  of  fact  and  conclusions  of  law  in 
that  regard.  The  court  determined  and  fixed 
appellants'  rights  to  the  use  of  water  in  the 
South  Branch  Ditch  in  the  following  terms: 

"The  court  farther  finds  that  Vincent  Shurt- 
lifE  and  Mary  B.  ShurtlifE,  his  wife,  have  re- 
ceived and  are  entitled  to  receive  through  the 
South  Branch  of  the  Big  Cottonwood  'Tanner 
Ditch  from  the  1st  day  of  January  until  the 
30th  day  of  June  of  each  year  forty-one  (41) 
shares  of  water  right,  from  the  first  day  of  July 
to  the  3l8t  day  of  December  of  each  year,  twen- 
ty-nine (29)  shares  of  water  right." 

The  court  also  found  and  adjudicated  that 
Appellants  were  not  entitled  to  any  addition- 


al water  for  culinary  or  domestic  use,  and 
enjoined  them  from  in  any  way  Interfering 
with  the  water  flowing  In  said  South  Branch 
Ditch. 

The  appellants  alone  appeal  from  the  find- 
ings, conclusions  of  law,  and  decree  in  so  far 
as  the  same  affect  them. 

One  of  the  other  parties  to  the  action  has 
also  assigned  cross-errors  to  which  we  shall 
refer  later. 

Appellants'  counsel,  with  much  vigor,  in- 
sist that  the  court  erred:  (1)  In  awarding 
them  only  41  shares  of  the  water  of  said 
South  Branch  Ditch  from  the  1st  day  of  Jan- 
uary to  the  30th  day  of  June  and  only  29 
shares  during  .the  remainder  of  each  year ; 
and  (2)  in  not  awarding  them  any  water  for 
culinary  and  domestic  use  in  addition  to  the 
slmres  awarded  to  them. 

There  Is  really  no  dispute  between  the  par- 
ties to  the  appeal  respecting  the  law,  nor  is 
the  evidence  upon  the  questions  that  must 
control  here  seriously  in  copflict.  While  it 
Is  true  that  appellants  strenuously  Insist  that 
they  are  entitled  to  more  water  from  the 
ditch  In  question  for  irrigation  purposes  than 
the  quantity  awarded  them  In  the  decree  by 
reason  of  appropriation  and  use,  yet  the  evi- 
dence stands  uncontradicted  that  In  the  year 
1879,  in  order  to  arrive  at  some  definite  un- 
derstanding respecting  the  division  and  dis- 
tribution and  use-  of  water  as  between  the 
several  ditches  as  well  as  among  the  owners 
of  water  rights  In  said  ditches,  the  water 
users.  Including  those  on  said  South  Branch 
Ditch,  held  a  meeting,  which  they  called  an 
arbitration  meeting,  by  which  the  rights  of 
the  several  ditches,  as  well  as  the  rights  of 
the  several  owners  of  water  rights  in  each 
ditch,  were  determined  and  fixed.  A  Mr. 
Bobert  Hawker,  the  predecessor  In  interest 
of  the  appellants,  and  from  whom,  In  1883, 
appellants  purchased  the  land  they  now  own 
and  with  respect  to  which  they  claim  the 
water  right,  was  a  member  and  participant 
of  that  meeting.  By  that  meeting,  among 
other  things,  it  was  agreed  and  determined 
that  the  appellants  were  entitled  to  41  shares 
of  water  out  of  said  South  Branch  Ditch 
from  January  1st  to  July  1st,  or  July  10th, 
in  each  and  every  year,  and  to  29  shares  to 
the  end  of  the  year.  One  share  of  water  was 
intended  as  representing  one  acre  of  land. 
It  seems  that  thereafter  water  certificates, 
or  "water  tickets,"  were  Issued  to  each  own- 
er In  accordance  with  his  rights  In  the  ditch 
from  which  he  obtained  his  water  supply. 
Mr.  Richard  Howe,  who  was  familiar  with 
the  facts.  In  referring  to  what  was  done,  and 
especially  to  what  Mr.  Hawker,  the  then 
owner  of  appellants'  land,  said,  testified  as 
follows: 

"It  was  after  they  had  eotten  their  certifi- 
cates, or  what  I  would  call  certificateH,  from 
the  board  of  arbitrators  as  to  the  amount  of 
land  they  bad  allowed  them  water  fur,  and 
Robert  Hawker  met  my  father  when  I  was 
with  my  father,  right  on  the  comer,  northwest 
comer  of  theShurtliS  place  now,  right  in  the 
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street.  'Ouif  together  discnased  the  matter. 
Robert  Hawker  said,  'Well,'  he  says,  'I  feel  per- 
fectly satisfied  with  the  award  they  have  made 
me.'  My  father  says,  'I  think  they  cat  me 
down  about  two  acres  too  low.' " 

Mr.  Fowlkes,  who  was  water  master  long 
after  the  arMtratton  agreement  was  entered 
into,  namely,  during  the  years  1899  to  1902, 
IncloslTe,  testified  that  he  Issued  water  tick- 
ets to  appellants  for  41  shares  during  the 
first  half  and  for  29  shares  during  the  last 
half  of  each  year.  Indeed,  the  evidence  to 
that  effect  Is  OTerwhelmlng. 

Appellants'  counsel,  however,  contend  that 
their  clients  cannot  be  bound  by  the  arbitra- 
tion agreement,  since,  as  they  contend,  ap- 
pellants Were  not  parties  to  It ;  and,  further, 
that  they  have  always  protested  against  the 
amount  of  water  allowed  them,  namely,  the 
41  shares  and  the  29  shares  for  the  periods 
aforesaid.  Moreover,  counsel  Insist  that  their 
clients  should  be  allowed  a  specific  quantity 
of  water,  measured  In  second  feet,  In  accord- 
ance with  their  appropriation  rights.  With 
all  due  respect  for  counsel's  contention  in 
that  regard,  we  are  clearly  of  the  opinion 
that  they  are  in  error  upon  both  propositions. 

f1]  In  considering  the  first  proposition,  it 
must  be  remembered  that  appellants  succeed- 
ed to  all  the  rights  possessed  by  Mr.  Hawker ; 
no  more,  no  less.  Hawker,  as  the  owner  of 
the  water  right,  in  case  of  dispute,  could 
agree  to  any  arrangement  which  was  satis- 
factory to  himself  and  to  the  other  water 
users  on  the  ditch.  His  agreements.  If  acted 
upon  by  the  other  water  users,  would  not 
only  be  binding  upon  him,  but  would  also 
bind  all  who  claim  through  or  under  him, 
and,  In  view  that  appellants  claim  under 
him,  they  are  bound  by  his  agreements.  Ap- 
pellants are  therefore  bound  by  the  arbitra- 
tion agreement  of  iSTQ.  True,  there  was  a 
slight  modification  of  that  agreement  In  1889 
to  which  appellants  were  not  parties,  but 
that  modification  in  no  way  affects  any  of 
appellants'  rights.  Indeed,  the  court  award- 
ed appellants  the  same  shares  of  water  and 
for  the  same  periods  of  time  that  were 
awarded  to  Hawker  in  1879,  and  always  dis- 
tributed to  tilm,  and,  after  he  sold  to  appelt 
lants,  to  them.  Referring  now  to  counsel's 
second  proposition,  namely,  that  the  amount 
of  water  appn^rlated  by  Hawker  and  his 
predecessor  In  interest,  a  Mr.  Olson,  should 
be  awarded  to  appellants,  cannot  prevalL 
This  case  is  not  one  where  the  original  ap- 
propriations can  be  considered  for  any  pur- 
l>ose.  In  this  case  the  water  owners,  as  stat- 
ed before,  are  tenants  in  common  of  all  the 
water  In  a  particular  ditch,  and  each  is  en- 
titled to  the  proportion  or  shares  agreed  on 
by  the  arbitration  agreement  aforesaid.  Nei- 
ther the  parties  nor  the  court  can  now  go 
behind  that  agreement,  since  it  is  now,  and 
for  many  years  has  been,  the  basis  of  each 
water  user's  rights  in  any  <me  of  the  several 
ditches,  Just  as  the  trial  court  has  determin- 
ed in  this  case.  Counsel's  second  contention, 
in  so  far  as  the  same  se^s  to  depart  from 


the  number  of  the  shares  of  water  allotted 
to  appellants  for  irrigatloa  purposes,  most 
therefore  also  fail. 

Counsel,  however,  further  contend  that  ap- 
pellants, ever  since  the  early  '70's,  were  enti- 
tled to,  and  have  always  used,  a  certain 
quantity  of  water  for  culinary  and  domestic 
purposes.  Counsel  claim  that  for  that  pur- 
pose appellants  and  their  predecessors  In  in- 
terest have  always  had  a  continuous  flow  of 
one-half  of  a  second  foot  of  water,  and  in- 
sist that  the  court  grievously  erred  in  refns- 
ing  to  allot  to  them  that  quantity  of  water 
for  those  purposes. 

While  it  is  true  that  some  ot  the  water 
masters  and  others  testified  that  the  appel- 
lant Vincent  Shurtllff  refused  to  abide  by  (he 
arrangement  entered  into  by  the  water  users 
of  the  water  flowing  in  the  ditch  from  which 
appellants  diverted  the  water  allotted  to 
them,  and  that  he,  as  some  of  the  witnesses 
put  It,  "was  a  law  unto  himself,"  yet  the 
evidence  is  practically  without  dispute  that 
Mr.  Hawker,  appellants'  predecessor  in  in- 
terest, used  a  continuous  flow  or  stream  <^ 
water  for  culinary,  domestic,  and  live  stock 
purposes,  and  that  the  appellants  continued 
to  do  so,  although  they  did  so  over  the  pro- 
tests of  other  users  on  the  ditch.  Mr.  Haw- 
ker, however,  lived  near  the  ditdi  In  ques- 
tion and  obtained  his  water  for  cullna];y  and 
domestic  purposes  directly  therefrom.  Some 
years  after  appellants  had  purchased  the 
Hawker  farm,  they  erected  a  dwelling  about 
one-fourth  of  a  mile  from  the  point  where 
the  water  is  diverted  from  the  ditch  In  ques- 
tion, and,  after  moving  into  the  dwelling, 
they,  subject  to  the  protests  aforesaid,  con- 
tinued to  use  a  continuous  stream  of  water 
frcHn  the  dltdi  by  means  of  a  small  diverting 
ditch,  and  their  counsel  contend  that  the 
quantity  that  was  diverted  to  appellanu' 
premises  through  the  small  diverting  ditch  as 
aforesaid  for  culinary,  domestic,  and  live 
stock  purposes,  was  at  least  one-half  of  a 
second  foot  of  water,  and  for  that  reason 
they  now  contend  that  the  court  erred  in  not 
awarding  to  appellants  a  continuous  flow  of 
one-half  second  foot  of  water  in  addition  to 
the  amount  awarded  them  for  Irrigation  pur- 
poses. The  measurements  made  from  time  to 
time  show  that  the  continuous  flow  claimed 
and  used  by  appellants  at  the  point  of  diver- 
sion was,  if  anything,  in  excess  of  one-balf 
of  a  second  foot  of  water.  The  taking  of 
that  quantity  of  water  was,  however,  made 
a  frequent  occasion  for  dilutes  between 
them  and  the  other  water  users  from  the 
ditch,  and  especially  between  them  and  the 
ofilcers  of  the  respondent  corporation  whose 
duty  it  was  to  apportion  the  water  among 
the  several  users,  and  to  settle  those  disputes 
this  actl(Mi  was  commenced  for  the  purpose 
of  enjoining  the  appellants  from  using  said 
continuous  stream  of  one-half  second  foot  of 
water  In  addition  to  the  water  awarded  to 
them  for  Irrigation  purposes.  The  district 
court,  awarded  the  appellants  the  quantity  of 
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water  for  irrigati<Hi  purposes  hereinbefore 
stated,  but  refused  to  allow  tbem  separate 
water  for  cuUnary,  domestic,  and  live  stock 
parpoees,  and  enjoined  them  from  taking  any 
water  from  ttte  ditch  In  question  accept  in 
the  manner,  at  the  time,  and  in  the  quanti- 
ties stated  in  the  decree.  The  district  court 
therefore  denied  appellants  a  continuous  flow 
of  water  for  culinary,  domestic,  and  live 
stock  purposes  and  limited  them  to  the 
amount  of  water  that  was  allowed  them  for 
irrigation  purposes. 

The  respectlTe  theories  entertained  during 
the  trial  by  court  and  counsel  are,  in  a  meas- 
ure. Illustrated  by  the  following  colloquy 
whldi  occurred  during  the  trial: 

"Mr.  Stewart:  What  I  was  about  to  iniggest, 
tbe  court  would  award  them  a  given  amount 
which  the  court  would  think  reasonably  equita- 
ble and  consistent  with  their  necessity,  then 
they  would  have  to  provide  means  of  getting  it 
there. 

"The  Court:  Do  you  think  the  court  ought  to 
makn  that  kind  of  a  decree? 

"Mr.  Stewart:  I  think  the  court  must 
make  a  decree  awarding  culinary  water  to  those 
entitled  to  a  constant  now  of  cuUnary  water. 

"Tbe  Court:  Have  you  figured  as  to  the  re- 
sult of  that?  Because  I  don't  think  there  is 
any  question  about  it.  There  is'no  question  in 
my  mind.  It  will  take  all  the  water  for  culina- 
ry purposes.  There  will  be  no  water  for  irriga- 
tion at  all  if  every  other  user  on  the  stream, 
tbe  corporation,  90  per  cent.,  we  will  say  in 
roimd  numbers,  own  90  per  cent,  of  the  culinary 
water,  and  entitled  to  a  continuous  stream, 
and  you  owning  your  share,  and  that  takes  all 
tbe  water ;  how  are  you  going  to  get  any  water 
for  irrigation?" 

In  answer  to  counsel's  further  argument, 
the  court  said: 

"I  am  merely  basing  it  up<H>  the  evidence  as  I 
remember  it  in  tbe  Progress  Case.  We  spent 
days  introducing  evidence  of  people  who  had 
rights  to  culinary  water  under  tbe  Tanner 
Ditch." 

The  claims  that  counsel  make  are  also 
shown  by  tbelr  assignments  of  error.  In  as- 
signment No.  10,  it  is  urged  that  the  district 
court  erred  in  denying  appellants'  claim  for 
a  continuous  stream  of  water  for  the  reason, 
stating  it  in  their  own  language  that: 

"The  evidence  clearly  shows  that  these  defend- 
ants (appellants)  have  heretofore  continuously 
used  and  aro  entitled  to  a  constant  and  continu- 
ous stream  of  culinary  water  •  *  •  running 
to  the  defendants'  home  and  premises." 

In  another  assignment,  counsel  state  that 
tbe  court  erred  In  finding  that  appellants  are 
not  entitled  "to  water  for  culinary,  domestic, 
and  live  stock  purposes  s^arate  and  apart 
from  irrigation  water,"  and  in  that  connec- 
tion It  Is  Insisted  that  appellants  "are  enti- 
tled to  the  said  one-half  second  foot  of  wa- 
ter for  culinary,  domestic,  and  stock  pur- 
poses." The  foregoing  are  all  the  assign- 
ments that  relate  to  the  water  for  culinary 
purposes. 

In  counsel's  brief  It  Is  argued  that  the 
court  erred  In  denying  appellants'  claim  to  a 
constant  flow  of  water  for  culinary,  domes- 
tic, and  stock  purposes  separate  and  distinct 
from  tbe  right  to  water  nnder  the  basis  at 


an  apportionment  by  "turns";    that  Is,  for 
irrigation  purposes. 

I  hare  set  forth  counsel's  claim  In  their 
own  language  merely  to  show  Just  what  It  Is. 
It  is  thus  made  very  clear  that  counsel  con- 
tend that  appellants  were  entitled  to  a  cer- 
tain quantity  of  water  for  irrigation  pur- 
poses, and  that  entirely  apart  from  that  they 
were  also  entitled  to  a  continuous  flow  of 
water  for  culinary,  domestic,  and  live  stock 
purposes.  The  claim  for  Irrigation  pur- 
poses, so  far  as  quantity  Is  concerned  has 
already  been  disposed  of,  and  their  claim  to  • 
have  tiie  apportionment  made  by  the  court 
modified  will  be  considered  later.  The  ques- 
tion now  to  be  considered  Is:  Are  appellants, 
under  the  evidence,  entitled  to  a  continuous 
stream  of  water  for  culinary,  domestic,  and 
live  stodc  purposes,  and,  if  so,  to  what  quan- 
tity of  water  are  they  entitled? 

[2].  While  it  is  true  that  counsel  claim  a 
continuous  flow  of  one-half  second  foot  of 
water,  yet  It  is  also  true  from  their  argu- 
ment that  counsel  recognize  the  now  well- 
established  principle  that  no  one  Is  entitled 
to  more  water  for  any  specified  purpose  than 
is  reasonably  necessary  to  supply  his  needs 
for  that  purpose.  It  is  also  Intimated  In 
connsel's  argument  that  conditions  might 
arise,  where  a  tenant  In  common  claims  a 
continuous  flow  from  an  irrigating  ditdi,  such 
claimant  i)erhap8  "would  have  to  provide 
means  of  getting  it  there" ;  that  is,  from  the 
main  ditch  to  the  point  of  use.  In  the  writ- 
er's judgment,  although,  under  the  evidence, 
appellants  should  be  decreed  the  right  to  di- 
vert a  continuous  stream  or  fiow  of  water 
for  culinary,  domestic,  and  live  stock  pur- 
poses from  the  South  Branch  of  the  Big  Cot- 
tonwood Tanner  Ditch,  nevertheless  the  ques- 
tion to  be  determined  is  the  quantity  that 
should  be  awarded  to  them  in  the  decree  for 
such  purposes. 

It  has  become  elementary  doctrine  In  the 
arid  region  that  no  one  Is  entitled  to  a  great- 
er quantity  of  water  for  any  particular  use 
or  purpose  than  is  reasonably  necessary  to 
supply  the  needs  of  the  claimant  for  the  stiec- 
Ifled  purpose.  This  is  true,  regardless  of  the 
quantity  that  has  been  used  for  such  purpose 
and  the  length  of  time  it  may  have  been  used. 
The  doctrine  is  well  and  clearly  stated  in  a 
recent  case  emanating  from  the  Supreme  \ 
Court  of  Oregon,  entitled  Little  Walla  Walla 
Irr.  Union  v.  Finis  Irr.  Co.,  62  Or.  348,  124 
Pac.  666,  125  Pac.  270,  in  the  following 
words: 

"The  actual  amount  of  water  needed  for  the 
use  to  which  it  is  to  be  applied  is  the  limit  to 
which  a  party  is  entitled  to  water  for  irriga- 
tion, regardless  of  the  fact  that  be  may  have 
actually  diverted  much  more  water  for  a  long 
period  of  time." 

Indeed,  that  Is  the  rule  laid  down  by  our 
statute.    Comp.  Laws  1907,  {  1288x20. 

In  Union  Mill  &  Mln.  Co.  v.  Dangberg  (C. 
C.)  81  Fed.  at  page  94,  Mr.  Justice  Hawley, 
United  States  District  Judge  foe  Nevada, 
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after  referring  to  the  fact  tbat  the  law  la  pro- 
gressive, In  hlB  usual  clear  and  vigorous 
style,  after  stating  the  elementary  principles 
which  control  the  appropriation  and  use  of 
water  In  the  arid  regions  .  of  the  United 
States,  says: 

"He  (the  cUrmant)  will  be  restricted  to  the 
quantity  of  water  needed  for  the  purposes  of 
irrigation,  for  watering  his  stodc,  and  for  do- 
mestic use;  that  the  name  rule  applies  to  an 
appropriation  made  for  any  other  beneficial  aae 
or  purpose;  that  no  person  can,  by  virtue  of  his 
appropriation,  acquire  a  rieht  to  any  more  wa- 
ter than  is  necessary  for  the  purpose  of  his  ap- 
propriation." 

[3, 4]  Moreover,  the  daitnant  may  not  ap- 
propriate the  water  for  one  purpose  and  then 
apply  It,  or  any  part  of  It,  to  another  pur- 
pose. The  courts  also  have  the  power  to  pre- 
vent a  claimant  from  wasting  water,  and 
vrithln  reasonable  limits  may  prevent  waste 
through  the  means  or  channels  that;  the 
claimant  uses  for  diverting  and  taking  the 
water  from  the  main  stream  to  the  place  of 
use.  While  that  branch  of  the  law  may  atlU 
be  In  a  stage  of  development,  yet  some  courts 
have  expressed  themselves  quite  forcibly 
upon  the  subject  In  Town  of  Sterling  v. 
Pawnee  D.  E.  Co.,  42  Colo,  at  page  430,  04 
Pac.  at  page  341,  15  L.  R.  A.  (N.  S.)  238,  the 
Supreme  Court  of  Colorado  in  speaking 
through  Mr.  Justice  Qabbert,  in  referring  to 
what  may  constitute  waste  by  the  means 
used  in  c<xiveylng  water,  said: 

"The  law  contemiriates  an  economical  use  of 
water.  It  will  not  countenance  the  diversion 
of  a  volume  from  a  stream  which,  by  reason  of 
the  loss  resulting  from  the  appliances  used  to 
convey  it,  is  many  times  that  which  is  actually 
consumed  at  the  point  where  it  is  utilized.  Wa- 
ter is  too  valuable  to  be  wasted,  either  through 
an  extravagant  application  for  the  purpose  ap- 
propriated, or  by  waste  resulting  from  the 
means  employed  to  carry  it  to  the  place  of  use, 
which  can  be  avoided  by  the  exercise  of  a  rea- 
sonable degree  ot  care  to  prevent  unnecessary 
loss,  or  loss  bf  a  volume  which  is  greatly  dis- 
proportionate to  that  actually  consumed.  Mon- 
trose Canal  Co.  v.  Loutsenhizer  D.  Co.,  23  Colo. 
233  [48  Pac.  532].  An  appropriator,  therefore, 
must  exercise  a  reasonable  degree  of  care  to 
prevent  waste  through  seepage  and  evaporation, 
in  conveying  it  to  the  point  where  it  is  used. 
In  cases  where  this  question  arises,  the  purpose 
for  which  the  appropriation  is  made  and  the 
proportion  of  the  diversion  actually  applied  to 
a  beneficial  use,  as  compared  with  the  volume 
diverted,  would  doubtless  be  important  matters 
to  consider." 

In  Courthouse  Rock  Irr.  Co.  v.  WlUard,  75 
Neb.  at  page  411,  106  N.  W.  at  page  464,  the 
Supreme  Court  of  Nebraska,  In  referring  to 
this  subject,  says: 

"It  is  an  essential  purpose  of  our  Irrigation 
laws  to  require  an  economical  use  of  the  waters 
of  the  state.  The  plaintiffs  have  an  adjudicated 
right  to  the  use  of  30%  cuMc  feet  of  water  a 
second  of  the  waters  of  Pumpkin  Seed  creek,  so 
far  as  they  beneficially  use  the  same;  but  they 
are  not  permitted  to  take  water  from  the  stream 
which  they  cannot  apply  to  a  beneficial  use,  or, 
what  amounts  to  the  same  thing,  they  are  not 
entitled  wastefully  to  divert  water  into  a  canal 
which  is  so  defective  as  to  waste  and  dissipate 
the  water,  which  otherwise  might  serve  a  good 
purpose,  u  used  by  other  appropriators  or  ri- 


parian owners  whose  priorities  are  inferior  or 
subseqaent  to  the  rights  of  the  plaintiff." 

So,  in  2  Kinney,  Irrigatton  (2d  Ed.)  i  U13. 
the  author  says: 

"As  was  said  in  a  preceding  section,  there  is 
always  soma  necessary  loss  by  seepage  aid 
evaporation  in  conducting  the  water  from  the 
point  of  diversion  to  the  place  of  use  and  its  ap- 
plication at  that  point.  Bat  any  loss  by  meant 
of  defective  appliances  for  conducting  the  wa- 
ter will  not  be  treated  as  necessary  loss,  but  as 
waste.  So,  also,  where  there  is  excessive  seep- 
age from  the  ditches  and  canals  which  midit 
with  a  reasonable  effort  and  expense  be  pre- 
vented. Water  is  too  valuable  to  be  wasted, 
either  through  an  extravagant  application  to 
the  purpose  tor  which  it  was  appropriated,  or, 
again,  by  waste  resulting  from  the  means  em- 
ployed to  carry  it  to  the  place  oC  nse,  whicft 
can  be  avoided  by  the  exercise  of  a  reasonable 
degree  of  care  to  prevent  unnecessary  loss. 
With  water  each  year  growing  scarcer  as  com- 
pared with  the  needs  tor  it,  as  the  law  nov 
stands  in  all  the  jurisdictions  it  will  not  counte- 
nance a  diversion  of  a  volume  or  quantity  of 
water  from  a  stream  which,  by  reason  of  the 
loss  resulting  from  the  defective  appliances  uasi 
to  convey  it,  is  many  times  that  amount  which 
actually  reaches  the  point  of  use  and  ia  there 
consumed  for  the  purpose  for  whiidi  it  is  ap- 
propriated." 

Now,  the  testimony  of  all  the  'witnesses 
who  testified  upon  the  subject  is  that  appel- 
lants' means  of  diverting  and  condocting  the 
water  they  use  for  culinary,  domestic,  and 
live  stock  purposes  Is  through  a  small  di- 
verting ditch  constructed  and  maintained  by 
themselves.  In  speaking  of  the  character  of 
the  soil  over  or  in  which  that  ditch  Is  con- 
structed, Mrs.  ShurtUlI,  one  of  the  appel- 
lants, testified: 

"The  bed  of  the  ditch  is  •  •  •  very  gravel- 
ly, porous  soil.  Much  of  it  (the  water)  is  lost 
before  it  reaches  the  house." 

Mr.  Doremus,  a  civil  engineer  who  meas- 
ured the  water  flowing  In  the  ditch  used  for 
culinary,  domestic,  and  live  stock  purposes, 
tesUfled: 

"The  larger  portion  of  that  water  •  •  • 
was  lost  in  transportation  and  seepage,  and 
some  passed  beyond  the  point  of  use." 

[5, 1]  It  Is  not  necessary  to  refer  further  to 
the  testimony  on  this  point,  since  It  is  all  one 
way.  The  testimony  is  likewise  undisputed 
that  appellants  did  not  usually  own  a  large 
number  of  live  stock.  Tbey  always  owned  a 
few  cows  anu  other  live  stock,  sometimes  a 
few  more  than  at  other  times,  perhaps  a  few 
hogs,  some  chickens,  ducks,  etc.  The  amount 
required  for  family  use  Is  likewise  not  large. 
Appellants' concede,  as  all  must  concede,  that 
one-half  second  foot  of  water  contains  many, 
many  times  the  quantity  that  they  actually 
required  for  culinary,  domestic,  and  live  stoct 
purposes.  If  there  were  any  doubt  regarding 
that  matter,  however,  It  can  easily  be  dis- 
pelled. One-half  of  a  second  foot  of  water, 
according  to  the  standard  of  mea^remeot 
adopted  by  onr  statute,  under  ordinary  con- 
ditions amounts  to  a  flow  of  224  gallons  per 
minute,  13,464  gallons  per  hour,  and  3234^36 
gallons  for  each  24  hours.  True,  it  is  con- 
tended that  water  that  was  not  used  for  cul- 
inary, domestic,  and  live  stodi  parpoaes  was, 
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nevertheless,  permitted  to  ran  Into  an  orchard 
that  was  on  the  place  to  irrigate  the  trees 
growing  therein.  As  we  have  seen,  however, 
the  constant  stream  that  is  claimed  by  appel- 
lant Is  for  culinary,  domestic,  and  live  stock, 
purposes,  and  not  for  irrigation.  Indeed,  no 
one  in  this  arid  region  would  be  permitted  to 
claim  a  constant  stream  for  irrigation  pur- 
poses, even  though  the  claim  were  made  by  a 
prior  against  a  subsequent  appropriator.  As 
between  tenants  in  common,  however,  such  a 
claim  is  not  to  be  thought  of.  I  shall  not 
attempt,  nor  is  it  necessary  to  offer,  fur- 
ther argument  that  appellants'  needs  cannot 
and  do  not  require  such  a  large  quantity  of 
water  for  culinary,  domestic,  and  live  stock 
purposes.  Nor  can  they  claim  water  for 
culinary,  domestic,  and  live  stock  purposes 
and  then  devote  it,  or  any  considerable  part 
of  It,  to  irrigating  purposes.  That  they  may 
not  do  that,  the  law,  as  I  have  pointed  out. 
Is  well  settled.  Neither  may  they  waste 
water  either  by 'applying  more  than  is  rea- 
sonably necessary  to  sui^ly  their  needs  for 
^culinary,  domestic,  and  live  stock  purposes  or 
in  conducting  the  water  from  the  main  source 
of  supply  to  their  premises-  or  point  of  use. 
It  cannot  be  successfully  disputed,  therefore, 
that  only  a  very  small  part  of  the  water  that 
appellants  claim  is  necessary  to  supply  their 
needs  for  the  purposes  aforesaid.  Neither 
can  there  be  any  dispute  that  they  may  not, 
onder  the  law,  apply  any  of  that  water  for 
irrigation  and  in  that  way  enlarge  their  right 
to  the  use  of  water.  True  it  is  that,  where  a 
continuous  open  stream  of  water  is  permitted 
to  flow  to  certain  premises  to  be  used  for 
culinary,  domestic,  and  live  stock  purposes, 
there  necessarily  must  be  some  excess  water 
pass  the  premises,  or  what  is  generally 
termed  waste  waterl  No  doubt,  suph  waste 
water,  if  reasonable  in  amount,  may  be  used 
in  a  garden  or  orchard,  or  for  other  like 
purpose.  The  question,  however,  is:  May 
a  stogie  family,  which  is  shown  to  t>e  not  a 
large  one,  claim  a  flow  of  water  of  13,464 
gallons  every  hour,  or  a  quantity  of  practical- 
ly 1,000,000  gallons  every  three  days,  for 
culinary,  domestic,  and  live  stock  purposes? 
I  think  no  reasonable  person  would  so  con- 
tend. But,  as  we  have  seen,  the  testimony  is 
that  most  of  the  water  that  is  diverted  from 
the  main  ditch  into  appellants'  diverting  ditch 
is  lost  between  the  point  of  diversion  and  the 
point  of  Qse  (the  dwelling  of  appellants), 
wbich  two  points,  by  measuring  along  the 
course  of  the  small  diverting  ditch,  the  evi- 
dence shows  are  about  one-fourth  ot  a  mile 
apart.  The  loss,  the  testimony  shows,  is 
caused  by  seepage  by  reason  of  the  gravelly 
and  porous  nature  of  the  soil.  The  question 
therefore  arises:  Does  this  vast  amount  of 
seepage  constitute  waste? 

No  doubt,  if  water  were  plentiful  It  might 
not  be  so  regarded.  Where,  however,  as  the 
testimony  discloses,  water  is  as  scarce  as  it 
is  in  the  vicinity  where  all  the  water  In 
question  is  being  used,  it  seems  to  me  to  be  a 


frightful  waste  of  water.  The  ordinary  du^ 
of  .water  is  about  70  acres  to  the  second  foot. 
That  is,  a  continuous  flow  of  one  second  foot 
of  water  will  be  sufficient  to  properly  irrigate 
abQut  70  acres  of  land.  A  half  second  foot  of 
Water  will  therefore  suffice  for  one-half  of 
that  quantity,  or  for  36  acres.  The  appel- 
lants are  aUowed  a  little  more  than  one- 
half  a  second  foot  of  water  to  irrigate  their 
41  or  42  acres  of  land.  They  thus  claim  for 
culinary,  domestic,  and  live  stock  purposes  al- 
most as  much  water  as  they  and  their  neigh- 
bors are  allowed  to  irrigate  a  small  farm  of 
about  40  acres.  What  does  that  mean?  Let 
us  assume  that  there  are  10  water  users  along 
the  main  ditch  from  which  appellants  divert 
their  water,  each  one  of  whom  claims  one- 
half  a  second  foot  of  water  for  culinary,  do- 
mestic, and  live  stock  purposes.  That  would 
be  sufficient  water  to  Irrigate  about  350  acres 
of  land.  The  mere  statement  of  the  fact 
shows  that  to  allow  appellants  one-half  a 
sec(«d  foot  of  water  for  the  purposes  afore- 
said would  constitute  a  frightful  waste  of 
water,  and  that  such  would  be  the  fact 
whether  the  water  is  wasted  at  the  point 
where  it  is  used  or  in  conducting  it  to  the 
point  of  use.  Moreover,  it  is  a  matter  of 
common  knowledge  that  neither  ordinary 
ditches  nor  natural  streams  sustain  such  a 
percentage  of  loss  in  flawing  a  distance  of 
only  one-fourth  of  a  mile,  nor  anywhere  near 
such  a  percentage.  If  such  a  percentage  of 
loss  for  so  short  a  distance  were  normal  or 
natural,  irrigation  would  have  to  cease  in 
this  part  of  the  country.  Indeed,  it  never 
could  have  been  successfully  attempted.  Upon 
the  other  hand,  if  it  requires  one-half  second 
foot  of  water  to  su]H>ly  the  needs  of  an  or- 
dinary family  which  owns  no  more  live  stock 
than  is  owned  by  the  apipellants,  then  again 
would  it  be  impossible  to  obtain  sufficient 
water  for  Irrigation  purposes.  That,  it  seems 
to  me,  was  the  view  entertained  by  the  dis- 
trict court,  and  for  the  further  reason  that 
all  of  the  water  claimants  whose  rights  are 
Involved  in  this  action  are  tenants  in  com- 
mon, and  because  practically  all  of  the  claim- 
ants obtain  their  water  for  culinary  use  from 
other  sources,  the  district  court  no  doubt 
deemed  it  equitable  to  deny  to  all  claimants 
the  right  to  a  continuous  flow  of  water  for 
such  purposes.  While  both  my  experience 
and  observation  lead  me  to  the  conclusion 
that  it  is  not  always  wise  for  this  court  to 
Interfere  with  a  decree  which  fixes  the 
rights  of  the  water  users  where,  as  here,  the 
case  shows  careful  consideration,  and  where 
the  Judge  has  had  the  advantage  of  personal 
inspection  of  ditches  and  sources  of  supply, 
and  where,  as  here,  we  know  the  Judge  to  be 
very  careful  and  conscientious,  yet,  under  the 
evidence  in  this  case,  the  appellants  would 
be  entirely  deprived  from  the  use  of  water 
for  the  purposes  aforesaid  if  the  decree  as  it 
now  stands  shall  be  affirmed.  One  .way  out  of 
the  dilemma  was  the  one  adopted  by  the  dis- 
trict court,  and  perhaps  that  way  was  the- 
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most  equitable  and,  at  any  rate,  the  least 
objectionable  to  all  of  the  other  water  users 
who  are  cotenants  with  appellants.  Another 
way  woald  be  to  award  to  appellants  the  one- 
half  second  foot  of  water  claimed  by  them 
upon  the  ground  that  the  evidence  shows  that 
th-ey,  In  the  past,  have  diverted  that  quantity 
from  the  main  ditch.  The  method  adopted  by 
the  court,  In  view  that  appellants  have  no 
other  means  of  obtaining  water  for  culinary, 
domestic,  and  live  stock  purposes  from  any 
source,  as  I  view  It,  would  not  only  work  a 
gross  injustice  and  hardship  upon  them,  but 
It  would  deprive  them  of  a  vested  right. 
Upon  the  other  hand,  if  the  appellants  should 
he  awarded  a  continuous  flow  of  the  one- 
half  second  foot  demanded  by  them.  It  would. 
In  the  long  run,  work  a  like  gross  Injustice 
upon  all  of  the  other  water  users  who  are 
cotenants  with'  appellants,  and  would  like- 
wise deprive  them  of  vested  rights.  It  must, 
however,  not  be  assumed  that  appellants 
have  a  vested  right  to  the  one-half  second 
foot  of  water ;  but  their  vested  right  Is  lim- 
ited to  a  suflSdent  amount  to  supply  their 
needs  for  the  purposes  aforesaid.  Nor  did 
they  acquire  a  vested  right  in  the  quantity 
diverted  by  them  so  long  as  that  quantity 
was  not  reasonably  necessary  for  the  pur- 
poses for  which  It  Is  claimed.  A  mere  cur- 
sory reading  of  the  record  forces  the  con- 
viction that  .water  in  the  vicinity  Involved  in 
this  litigation  Is  too  valuable  to  permit  ft  to 
be  wasted  to  such  a  frightful  extent  as  must 
be  the  case  if  appellants  are  permitted  to  di- 
vert a  continuous  flow  of  water  amounting  to 
the  enormous  quantity  of  323,136  gallons 
each  day  for  culinary,  domestic,  and  live 
stock  purposes.  Can  this  court,  or  any  o'tber 
court  for  that  matter,  prevent  appellants 
from  permitting  the  waste? 

It  is  contended,  and  such  has  been  the  ruling 
of  some  courts,  that,  although  waste  may  re- 
sult from  conveying  water  in  or  through  a 
ditch  in  the  way  that  water  is  ordinarily  con- 
veyed, yet  the  court  cannot  prevent  such  a 
waste  by  compelling  the  user  to  pipe  the  water 
In  order  to  stop  the  waste.  I  have,  however, 
also  quoted  from  recent  cases  .where  It  is  held 
that  If  unreasonable  waste  results  from  con- 
veying water  through  a  defective  flume,  or 
even  through  a  ditch,  the  courts  have  the 
power  to  prevent  the  waste  If  It  ci^n  be  done 
by  the  application  of  reasonable  means  of 
conveyance.  It  seems  to  me  those  cases  are 
sound,  and,  in  view  that  water  In  this  arid 
region  is  life,  and  is  too  valuable  to  be 
wasted  for  any  purpose,  courts  should  pre- 
vent waste  whenever  it  is  possible  to  do  that 
by  the  application  of  reasonable  means  of 
diversion  and  conveyance  and  by  sncb  as  are 
not  prohibitive  by  reason  of  their  cost  It 
would  seem  that  in  this  case  most  any  means 
that  could  be  applied,  other  than  the  divert- 
ing ditch  in  question  over  the  gravelly  and 
porous  soil  which  would  save  the  water  thus 
wasted,  would  cost  much  less  than  would  be 
the  value  of  the  water  that  wtmld  be  thus 


saved,  and  ftor  that  reason  the  cost  of  better 
means  not  only  .would  not  be  prohibitive,  but 
in  the  long  run  would  be  a  matter  of  econ- 
omy. As  I  view  the  record,  it  is,  however, 
not  necessary  at  this  time  for  this  court  to 
determine,  nor  is  the  evidence  sufficient  for 
us  to  determine,  whether  the  appellants 
should  be  required  to  substitute  any  par- 
ticular means  of  conveying  the  water  allotted 
to  them  for  culinary,  domestic,  and  live  stock 
purposes  other  than  the  small  diverting  ditch 
now  in  use.  As  pointed  out,  court  and  coun- 
sel, during  the  trial,  differed  with  respect 
to  appellants'  right  to  any  water  for  cnllnair. 
domestic,  and  live  stock  purposes,  and  the 
court  then  intimated  that  it  would  not  allow 
them  any  water  for  those  purposes  In  addi- 
tion to  the  quantity  of  water  that  would  be 
awarded  to  them  for  general  Irrigation  pur- 
poses. The  question  of  waste  by  reason  of 
the  gravelly  and  porous  nature  of  the  soil  in 
which  appellant's  small  diyerting  ditch  i!< 
constructed  and  maintained,  and  whether 
the  ditch  itself  could  not  be  so  repaired  or 
improved  and  maintained  as  to  prevent  ar' 
least  the  greater  portion,  if  not  all,  of  the 
waste,  was  not  considered  by  the  court  Nor 
did  the  court  consider  or  jxiss  on  the  question 
of  what  quantity  of  water  would  be  reasona- 
bly sufiBdent  to  supply  appellants*  needs  for 
the  purposes  aforesaid.  Nor  were  those  ques- 
tions fully  developed  by  the  evidence.  The 
state  of  the  record,  therefore,  is  not  such  that 
we  can  make  proper  findings  upon  those  ques- 
tions, or  direct  findings  to  be  made  thereon. 
It  may  well  be  that,  when  the  court  hears  the 
evidence  respecting  the  quantity  of  water  ap- 
pellants may  require  for  culinary,  domestic, 
and  live  stock  purposes,  and  goes  thoroughly 
into  the  facts  regarding  the  construction  and 
physical  condition  of  appellants'  small  ditch, 
and  with  regard  to  whether  the  .waste  occurs 
throughout  the  entire  length  of  that  ditch. 
or  only  at  particular  places  therein,  and 
whether  the  waste  as  it  now  occurs  can  be 
prevented  by  the  use  of  reasonable  means  of 
diversion,  the  party  may  be  satisfied  with  the 
order  the  court  may  make  in  that  regard. 
Horeo>ver,  it  may  well  be  that  the  parties 
may  be  able  to  amicably  agree  upon  some 
reasonable  means  of  diverting  and  conduct- 
ing  the  water  to  prevent  the  great  waste 
that  is  now  going  on  when  the  quantity  of 
water  is  once  established  to  which  appellants 
are  entitled  for  culinary,  domestic  and  live- 
stock purposes. 

I  am  of  the  opinion,  therefore,  that  the  find- 
ings and  conclusions  of  law  made  by  the 
court  that  the  appellants  are  not  entitled  to  a 
continuous  flaw  of  water  from  the  main  ditch 
for  culinary,  domestic,  and  live  stock  pur- 
poses should  be  set  aside,  and  that  the  case 
should  be  remanded  to  the  district  court  to 
hear  further  evidence  upon  the  matters  above 
suggested,  and  to  make  such  findings  of  fact, 
conclusions  of  law,  and  decree  with  respect 
thereto  as  the  evidence  may  warrant  and 
such  as  are  'in  harmony  with  the  views  ex- 
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pressed  In  this  oplni(«.  If  either  party  Is 
dissatisfied  with  the  court's  findings  and  de- 
cree concerning  the  matters  just  stated,  such 
party  may  appeal  to  this  court,  and  we  shall 
then  be  better  able  to  lay  down  soine  perma- 
nent role  regarding  the  means  that  water 
users  must  adopt  to  prevent  unreasonable 
and  unnecessary  waste  of  water. 

Appellants,  however,  complain  of  another 
matter  with  respect  to  which  they  contend 
the  trial  court  committed  serious  error. 
From  the  great  .weight  of  the  evidence  it  is 
made  to  appear  that  appellants'  farm  Is  lo- 
cated right  under  the  foothills  and  one  of  the 
first,  If  not  the  first,  that  Is  watered  from  the 
South  Branch  Ditch;  that  the  soil  Is  loose, 
gravelly,  and  very  porous,  and  it  requires 
more  water  than  does  ordinary  soil ;  that  in 
applying  the  water  used  for  irrigating  the 
lands  lying  lower  down  on  the  ditch  In  ques- 
Uou  such  lands  obtain  the  benefit  of  much, 
if  not  all,  of  the  seepage  from  the  higher  or 
upper  lands,  such  as  appellants',  and  there- 
fore the  lower  lands,  during  the  irrigation 
season,  require  considerable  less  water  for 
the  same  acreage  and  for  like  crops  than  do 
the  upper  lands,  and  especially  lands  with 
Holl  like  that  of  appellants.  It  was  made  to 
appear  that,  In  distributing  the  water  for 
Irrigation,  what  Is  known  as  the  rotating 
system  has  for  many  years  been  applied  by 
the  water  users  on  the  several  ditches,  Includ- 
ing the  South  Branch  Ditch.  That  system 
has  been  continued  by  the  respondent  corpo- 
ration, but  It  seems  the  periods  of  time  for 
the  use  of  water  have  been  lengthened  or 
extended.  Appellants  Insist  that  respondent 
has  fixed  and  threatens  to  continue  in  force 
the  i)eriods  for  the  use  of  Irrigating  water 
at  nine-day  periods,  so  that  each  user  on  the 
ditch  will  obtain  the  entire  stream  flowing 
therein  once  in  approximately  nine  days. 
Appellants  produced  much  evidence  to  the  ef- 
fect that  In  view  of  the  porous  and  gravelly 
character  of  their  land,  It  requires  the  use 
of  water  oftener  than  once  In  nine  days.  In- 
deed, their  evidence  is  to  the  effect  that 
they  need  it  as  often  as  once  in  five  or  six 
days  In  order  to  produce  full  crops.  The  evi- 
dence is  also  to  the  effect  that  many  of  the 
users  lower  down  the  ditch  who  have  the 
benefit  of  seepage,  and  whose  lands  are  com- 
posed of  heavier  and  firmer  soil,  need  water 
less  often  and  require  less  In  quantity  than 
appellants,  and  that  such  lands  can  produce 
crops  If  watered  at  Intervals  of  nine  days. 
The  court  made  general  findings  upon  that 
phase  of  the  case,  and  there  Is  nothing  in  the 
decree  with  respect  to  It,  except  a  general 
statement  which  agrees  with  the  findings, 
which  is  as  follows:    . 

"The  court  further  finds  that  regulations 
should  he  adc^ted  and  provided  so  that  the 
owners  of  water  right,  including  the  defendants 
herein  to  whom  water  is  awarded,  shall  take  all 
or  such  portion  as  they  may  bo  entitled  to  in  as 
nearly  a  coDtinuous  now  as  is  reasonably  pos- 
sible, taking  into  consideration  the  necessity  of 
rotation  of  turns  for  the  purpose  of  increasing 
the  efficten<9  and  beneficial  ose  of  said  water, 


in  order  that  tho  owners  thereof  may  have  sndk 
part  of  the  same  as  is  necessary  for  their  culi- 
nary, domestic,  and  stock  purposes." 

[7-9]  The  appellants  complain  of  these  find- 
ings. Here  again  we  meet  a  situation  con- 
cerning which  no  hard  and  fast  rule  can  be 
stated.  In  these  matters  the  trial  courts,  as 
a  general  rule,  possess  a  far  better  opportu- 
nity' to  reflect  the  true  equities  of  a  given  case 
than  do  we,  and  yet  when  It  is  apparent  that 
the  trial  courts  have,  for  some  reason  or  for 
no  reason,  failed  to  reflect  Justice  In  a  par- 
ticular matter  in  view  of  the  whole  evidence, 
the  parties  to  the  record  have  the  right  to 
Invoke,  In  this  class  of  cases,  our  Judgment 
upon  that  particular  matter.  Jt  seems  to  us 
that  the  facts  of  this  case  clearly  demon- 
strate that  mere  uniformity  may  be  far  from 
equity  or  equality.  Here  it  is  quite  apparent 
that  a  lower  water  user  with  a  different  soil 
may  not  require  the  water  as  often,  nor  for 
the  same  length  of  time,  In  order  to  mature 
his  crops,  as  Is  the  case  with  the  user  higher 
up  the  stream.  In  such  a  case.  Is  there  no 
way  that  a  court  of  equity  may  bring  about 
at  least  approximate  equality?  If  there  is 
none,  then  It  Is  plain  that  some  such  owners 
must  suffer  injustice.  Here  again  the  record 
Is  not  sufficient  for  us  to  give  nor  to  direct 
what  the  action  should  be.  In  justice  to  the 
trial  court,  it  should  be  stated,  however,  that 
the  case  was  not  heard  nor  tried  with  the 
purpose  of  dealing  with  that  phase  of  the 
case;  and  yet  the  question  is  Involved,  and.  If 
the  parties  cannot  be  given  relief  in  this 
case,  we  cannot  see  how  they  ever  can  obtain 
any.  We  repeat  that  cases  like  the  one  at 
bar  call  for  the  highest  and  most  careful  ex- 
ercise of  the  equitable  powers  of  courts. 
Moreover,  appellate  courts  should  be  very 
slow  to  Interfere  in  this  class  of  cases,  unless 
it  Is  clear  that  equity  and  justice  require 
such  interference.  Under  the  facts  and  clr 
cumstances  of  this  case,  however,  it  seems  to 
us  that  It  Is  practicable  to  bring  about  some 
more  equitable  distribution  of  the  water  than 
the  one  proposed,  namely,  a  rotation  period 
of  nine  days  or  more.  If  we,  however,  under- 
took to  indicate  wliat  other  period  of  rota- 
tion should  be  adopted,  in  view  of  the  record 
as  It  now  stands,  we  might,  perhaps,  do  more 
harm  than  good.  In  view  that  the  rotation 
of  the  use  of  waters  for  irrigation  very  ma- 
terially aids  In  saving  as  well  as  In  enlarg- 
ing the  duty  of  water,  the  courts  favor, 
whenever  possible,  that  system.  While  the 
question  of  whether  the  courts  possess  the 
power  to  compel  rotation  against  a  noncon-_ 
senting  water  owner  may  not  be  thoroughly' 
settled,  and  while  the  question  Is  not  before 
us  In  this  case,  yet  the  duty  of  the  courts  to 
prevent  discrimination  and  Inequality  among 
the  users  who  have  adopted  a  system  of  ro- 
tation on  any  particular  system  or  stream 
cannot  be  doubted.  See  2  Kinney  on  Irriga- 
tion (2d  Ed.)  §1  909,  910.  We  shall  therefore 
subject  to  the  right  of  review,  leave  the 
whole  matter  in  that  regard  to  the  Judgment 
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of  the  trial  court,  In  whose  judgment  and 
ability  to  find  some  equitable  solution  for  the 
-difficulty  presented  lu  this  case  we  have  the 
fullest  confidence. 

Upon  the  questions,  therefore,  involving 
the  fixing  of  the  quantity  of  water  appel- 
lants are  entitled  to  for  culinary,  domestic, 
and  live  stock  purposes  from  the  South 
Branch  Ditch  and  the  prevention  of  the 
waste  thereof  and  means  of  diversion  they 
shall  be  required  to  use,  and  the  further 
question  relating  to  the  periods  of  rotation 
and  the  length  of  time  the  upper  water  users 
shall  have  the  use  of  the  water  as  compared 
with  the  users  lower  down  the  ditch,  the 
Judgment  must  be  reversed.  The  Judgment 
therefore  Is,  accordingly,  reversed  in  those 
respects,  and  the  case  is  remanded  to  the  dis- 
trict court  of  Salt  Lake  county  to  hear  sndi 
additional  evidence  as  the  court  may  deem 
proper  and  necessary  to  make  the  necessary 
findings  of  fact  and  conclusions  of  law  upon 
the  questions  that  are  left  open,  and  to  enter 
such  a  decree  as  to  the  court  may  seem  prop- 
er and  equitable,  keeping  in  view  the  general 
propositions  we  have  endeavored  to  lay  down 
in  this  opinion. 

[It,  11]  Finally,  there  are  cross-assign- 
ments to  lie  disposed  of.  One  of  appellants' 
codeAsndants  has  assigned  what  are  termed 
-cross-assignments  of  error,  by  which  it  Is 
sought  to  have  certain  findings  and  certain 
parts  of  the  decree  modified  in  favor  of  the 
party  making  the  cross-assignments  afore- 
said. In  the  case  of  Railroad  v.  Board  of 
Education,  35  Utah,  13,  99  Pae.  263,  we  had 
occasion  to  announce  the  rule  respecting  the 
propriety  of  assigning  cross-errors  on  one 
appeal.  It  Is  there  held  that  the  respondent 
may  always  assign  cross-errors  against  the 
appellant,  not  only  to  support  the  judgment, 
but'  also  to  obtain  affirmative  relief  against 
the  appellant  It  may  also  be  that  a  code- 
fcndant  may  assign  cross-errors  against  his 
codefendant  who  is  the  appellant  for  the  pur- 
pose of  maintaining  the  Judgment  against 
such  codefendant  and  appellant.  We,  how- 
ever, know  of  no  authority  which  goes  to 
the  extent  of  holding  that  where  a  codefend- 
ant appeals  another  codefendant  may,  upon 
such  an  appeal,  assign  cross-errors  against 
the  respondent  In  the  action  and  in  whose 
favor  the  Judgment  appealed  from  was  ren- 
dered. In  this  case  the  party  who  assigns 
the  cross-errors  neither  seeks  to  maintain 
the  Judgment  against  the  appellant,  nor  does 
be  assail  appellants'  contentions.  What  he 
seeks  is  a  modification  of  the  Judgment  In  so 
far  as  it  affects  him.  This  we  are  powerless 
to  grant  upon  the  assignment  of  cross-errors 
which  are  assigned  by  a  codefendant  If  the 
party  who  assigns  cross-errors  desired  to  re- 
verse or  modify  the  judgment  as  It  affects 
him  and  the  resix>ndent,  the  very  thing  he 
seeks  to  do  here,  he  should  have  filed  a  cross- 
appeal  from  the  judgment  We  have  no  pow- 
-er  to  Interfere  with  the  judgment,  except  up- 
on the  appeal  presented  by  :tbe  appellants. 


Moreover,  that  part  of  the  decree  the  appel- 
lants complain  of,  and  that  portion  which  U 
sought  to  be  modified  by  the  assignment  of 
cross-errors,  have  no  connection.  To  grant 
what  appellants  seek  in  no  way  modifies  or 
affects  that  portion  of  the  decree  which  U 
sought  to  be  modified  by  the  assigned  cruf-i- 
errors.  To  grant  the  relief,  therefore,  whldi 
is  sought  by  the  cross-assignments,  would  le- 
sult  in  modifying  an  independent  portion  of 
the  decree  which  is  not  touched  by  the  ap- 
peal. To  do  that  is  not  the  office  of  mere 
cross-assignments  of  error,  but  is  the  pecu- 
liar province  of  a  cross-appeal.  We  there- 
fore cannot  consider  or  pass  upon  the  merits 
of  tile  cross-assignments  of  error. 

For  the  reasons  before  stated,  the  Judg- 
ment or  decree,  appealed  from  is  reversed  In 
the  particulars  hereinbefore  stated,  and  the 
cause  Is  remanded  to  the  district  court  with 
instructions  to  make  findings  and  to  enter  a 
decree  In  conformity  with  the  views  herein 
expressed.  In  all  other  respects,  and  as  to 
all  other  parties,  the  judgment  or  decree  Is 
affirmed.  Appellants  to  recover  costs  on  ap- 
peal. 

Mccarty,  J.  (dissenting  in  part).  I  con- 
cur in  the  -conclusions  reached  by  my  Associ- 
ates on  all  points  except  those  relating  to  the 
extent  of  certain  of  the  defendants  to  divert 
from  plaintiff's  canal  continuous  streams  of 
water  for  culinary  and  domestic  purposes 
which,  In  some  cases,  Is  also  used  for  lrriga& 
Ing  gardens  and  orchards.  Attention  is  in- 
vited to  the  probable  loss  of  water  by  seep- 
age and  evaporation  In  case  those  who  have 
acquired  a  vested  right  to  a  constant  stream 
for  culinary  and  domestic  purposes  are  per- 
mitted to  continue  to  exercise  such  right 
Reference  is  also  made  to  the  amount  of  wa- 
ter in  second  feet  that  it  would  require  to 
furnish  each  of  these  parties  with  a  given 
quantity  of  water  for  the  beneficial  purposes 
for  which  they  have  heretofore  appropriated 
and  used  it  Of  course,  these  parties  are  not 
entitled  to  divert  or  have  turned  to  tbem 
more  water  than  is  reasonably  necessary  for 
the  beneficial  uses  to  which  they  have  here- 
tofore applied  it  If,  however,  It  Is  necessary 
for  each  of  ^hem  to  divert  a  given  quantity 
of  water  from  the  canal  to  supply  their 
homes  with  potable  water  for  culinary  and 
domestic  purposes,  and  they  have  by  long 
and  continuous  use  acquired  a  vested  right  to 
divert  or  have  turned  to  them  such  quantity 
of  water,  I  know  of  no  rule  of  law  or  princi- 
ple of  equity  by  which  they,  or  any  of  them, 
can  be  deprived  of,  or  curtailed  in,  such 
rights  in  order  to  Increase  the  supply  of  their 
cotenants  for  farming'purposes. 

The  evidence,  Without  conflict,  shows  that 
defendants  Vincent  ShnrtUfl  and  his  wife, 
Mary  (Sadie)  B.  ShurtUff,  and  their  prede- 
cessors in  Interest,  have  continuously,  and 
practically  uninterruptedly  for  about  10 
months  of  each  and  every  year,  for  more 
than  40  years,  diverted '  from  plaintiff's  ca- 
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nal,  referred  to  In  the  record  as  tbe  Soath 
Fork  of  the  Tanner  Ditch,  a  stream  of  water 
of  not  less  than  one-half  Second  foot,  and 
conveyed  the  same  In  an  open  ditch  to  their 
residence  and  there  used  the  same  for  culi- 
nary and  domestic  purposes.  The  record 
also  shows  that  this  stream  of  water  has  also 
been  used  by  the  SburtUffs  during  tbe  irriga- 
tion season  for  irrigating  an  orchard  and 
garden.  On  this  point  Mrs.  Sadie  B.  Shurt- 
liff  testified  in  part  as  follows: 

"We  bought  our  T-lace  in  the  fall  of  1883  and 
took  possession  in  the  spring  of  1884,  and  have 
lived  there  ever  since.  •  •  •  Ever  since  we 
have  been  there  we  have  used  a  stream  of  water 
for  coUnaiT,  domestic,  and  stock  purposes  from 
the  South  Fork  of  the  Tanner  Ditch.  We  have 
been  entirely  dependent  upon  it.  We  have  lived 
ia  the  house  where  we  now  live  19  years.  We 
have  always  had  from  10  to  16  dairy  cows, 
from  40  to  50  head  of  young  stock,  from  8  to  10 
head  of  horses,  and  some  poultry.  *  •  •  We 
used  the  stream  of  water  that  now  runs  to  our 
house  for  culinary  purposes,  and  there  is  land 
there  with  orchard  and  gardens  in  it,  and  we 
let  it  run  there  too." 

She  further  testified: 

"From  my  experience  in  using  this  euUnary 
water,  and  from  the  use  to  which  it  has  been 
put  right  from  the  beginning,  I  would  say  that 
it  would  not  be  posnble  to  get  along  with  less 
water  than  we  have  had." 

A.  F.  Doremus,  a  civil  engineer,  testified  in 
part  as  follows: 

"I  Measured  the  culinary  stream  of  water 
leading  from  the  South  Fori  of  the  Tanner 
Ditdi  down  to  the  Shurtliff  house  (April  7, 
1913).  It  measured  substantially  half  a  second 
foot.  I  measured  it  at  a  point  near  where  it  is 
diverted  from  the  South  Fork  of  the  Tanner 
Ditch.  •  •  •  It  seems  there  was  a  consid- 
erable decrease  in  the  flow.  •  •  •  There  was 
a  less  flow  at  the  house  than  at  the  point  where 
I  measured  it.  It  appeared  to  mc  that  the  con- 
dition of  the  water  wasn't  any  too  good  for 
drinking  purposes,  still  they  use  it  for  that 
purpose,  and  apparently  for  stock  purposes. 
•  *  •  They  could  not  consume  it  all.  There 
would  be  some  that  would  pass,  but,  as  far  as 
the  volume  there,  it  seemed  to  me  necessary  for 
the  purity  of  the  water.  •  •  •  I  did  not  fol- 
low it  out  to  where  it  went  to  (after  it  passed 
the  house).  It  seemed  to  me  It  was  flowing  in 
an  orchard  below." 

Vincent  Shurtliff,  one  of  tbe  defendants, 
testified: 

"The  stream  which  Mr.  Doremus  measured  is 
about  the  size  stream  I  have  diverted  since  mov- 
ing into  my  new  house  (19  years).  This  size 
stream  is  necessary  in  order  to  reach  me  and 
supply  me  with  culinary  water  and  water  for 
domestic  purposes." 

And  again: 

"Besides  using  this  stream  for  culinary  pur- 
poses, I  had  an  orchard  at  the  north  of  my 
house,  and  also  had  an  orchard  at  the  south, 
a  little  southeast,  and  I  would  water  these  two 
tracts  of  land  and  also  tbe  land  that  runs  right 
down  by  the  creek.  Probably  it  would  amount 
to  three  acres,  maybe  four." 

Tbe  evidence  shows  that  tbe  bed  of  tbe 
ditcb  through  wliicb  this  culinary  stream  of 
water  flows  Is  "very  gravelly  an'd  porous," 
and  that  "much  of  it  (the  water)  is  lost  be- 
fore it  reaches  the  bouse." 

No  claim  is  made,  nor  does  the  evidence 
show,  that  tbe  ditch  has  been,  or  is  being, 
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maintained  In  a  condition  that  causes  un- 
necessary waste  by  seepage  or  evai)oration, 
considering  tbe  character  of  the  land  on 
which  It  is  located.  The  means,  therefore, 
by  which  this  stream  of  water  is,  and  for 
more  than  40  years  has  been,  conveyed  from 
plaintitTs  canal  to  the  point  where  it  is  used 
for  culinary  and  domestic  purposes  and  for 
irrigating  an  orchard  and  garden,  are  the 
same  as  those  usually,  an'd  almost  universal- 
ly, used  by  fanners  and  other  water  users 
throughout  the  farming  district  of  this  arid 
region,  namely  an  open  trench  or  ditch  with 
bed  and  banks  consisting  of  the  natural  soil 
through  which  it  is  constructed.  The  Sburt- 
Uffs and  their  predecessors  in  interest  have, 
by  the  continuous  and  practically  uninter- 
rupted use  of  this  culinary  stream  for  more 
than  40  years,  acquired  a  vested  right  to  use 
it  for  tbe  purposes  mentioned.  Article  17, 
Constitution  Utah. 

It  has  been  suggested  that,  in  order  to  pre- 
vent loss  by  seepage  and  evaporatlcm,  or  to 
reduce  such  loss  to  a  minimum,  the  Sburt- 
Uffs should  be  required,  as  a  condition  pre- 
cedent to  their  right  to  continue  to  divert  and 
use  the  water  for  the  purposes  mentioned,  to 
adopt  a  more  economical  method  of  ccmvey- 
ing  the  water  to  tbe  place  of  use  than  the 
one  heretofore  and  now  being  used  by  them. 
No  particular  method  is  suggested.  The  only 
iheans  of  diversion  other  than  the  open 
trench  or  dirt  ditch  in  vogue  to  this  state 
that  we  know  of  is  the  conduit  ditch  or 
canal  Unc^d  with  wood,  stone,  or  cement, 
and  tbe  pipe  line,  either  of  which  is  much 
more  expensive  to  construct  than  is  the 
open,  unlined  trench  or  ditch.  Tbe  Sburt- 
Uffs, and  their  pr^ecessors  In  interest,  hav- 
ing adopted  the  usual  and  customary  means 
of  diverting  and  conveying  to  their  premises 
the  cuUnary  stream  of  water  mentioned,  in 
vogue  in  this  state,  I  know  of  no  rule  of  law 
or  principle  of  equity  that  can  be  invoked  to 
support  a  decree  compelling  them  to  con- 
struct or  instaU  a  more 'expensive  method  of 
diversion.  But,  as  I  have  heretofore  sug- 
gested, they  have  acquired  a  vested  right  to 
continue  to  appropriate  by  their  present 
means  of  diversion  tbe  same  volume  of  water 
from  plaintiff's  canal  heretofore  diverted  and 
used  by  them.  They  are  protecteid  in  this 
right  by  article  17  of  tbe  Constltuti<Mi  of  this 
state,  which  provides: 

"AU  existing  rights  to  the  use  of  any  of  the 
waters  in  this  state  for  an^  useful  or  beneficiai 
purpose,  are  hereby  recognized  and  confirmed." 

At  the  time  the  Constitution  was  adopted 
and  went  into  effect,  this  culinary  stream  of 
water  was  being,  and  for  more  than  20  years 
had  been,  continuously  and  uninterruptedly 
used  by  the  Shurtliffs  and  their  predecessors 
in  interest  for  tbe  purposes  mentioned. 

Tbe  following  authorities  also  support  the 
foregoing  conclusions:  Long,  Irr.  |  42;  3 
Farnbam,  Water  and  Water  Eights,  I  675; 
1  Wiel.  Water  Rights  (3d  Ed.)  526;  Little 
Walla  Walla  Irr.  Union  t.  Finis,  62  Or.  348, 
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124  Paa  666,  125  Pac.  270;  Barrows  et  al. 
V.  Fox,  98  Cal.  63,  32  Pac.  811. 
In  the  last  case  cited  the  conrt  said : 
"Ditches  and  flames  are  the  usual  and  ordi- 
nary means  of  diverting  water  in  this  state, 
and  parties  who  have  made  their  appropriations 
by  such  means  cannot  be  compelled  to  substi- 
tute iron  pipes,  though  they  may  be  compelled 
to  keep  their  flumes  and  ditches  in  irood  repair 
so  as  to  prevent  any  unnecessary  waste." 

I  therefore,  as  to  this  point,  tbinlc  that  on 
a  remanding  of  the  case  the  trial  court 
shouTd  make  findings  and  enter  a  decree 
awarding  the  Shurtllffs  the  right  to  take 
from  plaintltrs  canal  at  the  intake  of  the 
ditch  one-half  second  foot  of  water  for 
culinary  and  domestic  purposes  and  for  ir- 
rigating a  garden  and  orchard. 

STRAUP,  C.  J.  I  concur  in  the  result  re- 
versing the  Judgment.  I  think  the  court 
dealt  too  scantily  with  the  Shurtllffs.  They, 
for  purposes  of  irrigation,  were  well  entitled 
to  42  shares  of  water  out  of  the  South 
Branch  Ditch,  each  share  representing 
enough  water  to  irrigate  one  acre  for  grow- 
ing and  maturing  crops.  The  courts  I  think, 
meant  to  give  them  that,  though  the  decree 
is  not  as  definite  in  such  respect  as  it  should 
be.  It  therefore  ought  to  be  reframed  so  as 
not  to  leave  that  in  doubt. 

I  also  think  the  court  granted  too  long  an 
Interval,  once  every  nine  'days  during  the  Ir- 
rigating season,  in  which  the  Shurtllffs  may 
use  the  water.  They,  during  such  season, 
and  for  growing  and  maturing  crops,  ought 
to  be  permitted  to  use  the  water  at  least 
every  six  days.  Considering  the  situation 
and  the  character  of  the  lands.  I,  on  the 
record,  do  not  see  how  they  can  grow  and 
mature  crops  with  a  longer  interval  of  rota- 
tion. I  think  the  decree,  without  further 
hearing,  ought  to  be  so  modified.  That  ques- 
tion was  fully  gone  into  and  developed,  and 
I  see  no  necessity  for  any  further  hearing 
thereon. 

In  addition  to  these  waters,  the  Shurtllffs 
also  acquired  a  clear  right  In  -and  to  a  con- 
stant flow  of  water  at  their  premises  for 
culinary,  domestic,  and  live  stock  purposes. 
This  the  court  denied  them.  In  that  we  aU 
agree  that  the  court  erred  and  thereby  de- 
prived the  Shurtllffs  of  a  vested  right  The 
Impuftant  question,  of  course.  Is:  How 
much  water  ia  necessary  for  such  purposes? 
It  may  well  be  conceded  that  they  are  not 
entitled  to  a  constant  flow  of  one-half  second 
foot  at  their  premises.  The  perplexing  ques- 
tion Is '.  What  quantity  of  water  at  the  point 
of  diversion  at  the  South  Brandi  Ditch  Is  re- 
quired to  produce  a  constant  flow  of  sufficient 
potable  water  at  their  premises  for  culinary, 
domestic,  and  live  stock  purposes?  On  the 
record,  I  am  not  prepared  to  say  what  quan- 
tity Is  so  required,  and  hence  am  not  prepar- 
ed to  say  that  a  one-hatf  second  foot  at  the 
point  of  diversion  is  too  much,  or  that  a  less 
quantity  will  suffice.    7%at,  as  I  understand 


it,  is  the  very  question  we  leave  oiien  to  the 
trial  court  to  ascertain  and  fix.  And  I  think 
It  ought  to  be  left  that  way,  uninfluenced  by 
us.  Inasmuch  as  the  trial  court  proceeded  on 
the  theory  that  the  Shurtllffs  were  entitled 
to  no  culinary  water,  and  hence  founVl  It 
unnecessary  to  hear  or  determine  what 
quantity  was  required  to  be  diverted  to  pro- 
duce a  constant  flow  of  sufficient  potablo 
water  at  their  premises.  For  this  porpose  I 
think  the  case  should  be  remanded. 

Nor  do  I  express  any  opinion  as  to  the 
means  of  conveying  the  water  from  the  point 
of  diversion  to  the  premises.  Since,  however, 
the  matter  is  referred  to,  I  feel  called  upon 
to  observe  that  the  Shurtllffs  are  entitled 
to  all  the  waters  appropriated  and  used  by 
them  and  their  predecessor  for  culinary,  do- 
mestic, and  live  stock  purposes.  Th^r  right 
to  them  Is  vested  and  may  not  be  taken  from 
them.  Of  course,  the  waters,  as  all  waters, 
must  be  devoted  to  a  beneficial  use  and  must 
not  be  wasted.  The  Shurtllffs,  from  th«' 
point  of  diversion  to  their  premises,  convey- 
ed the  water  in  an  open  ditch  running 
through  porous  and  gravelly  soil.  It  is  ap- 
parent that  to  convey  to  their  premises  a 
constant  fiow  of  water  coursed  through  such 
a  ditch  and  under  such  conditions  a  greater 
quantity  of  water  Is  required  to  be  diverted 
than  If  the  water  coursed  through  some 
other  soil,  and  a  still  less  quantity  would  be 
required  If  it  were  fiumed  or  piped.  I  do  not 
see  how  the  Shurtllffs  could  complain  If  a 
sufficient  constant  flow  of  potable  water  for 
their  need  were  delivered  to  them  at  their 
premises  by  a  tight  ditch,  or  flume,  or  pipe, 
thereby  reducing  the  amount  of  water  re- 
quired to  be  diverted;  but  I  do  not  see  how 
the  Shurtllffs  can  be  required  to  bear  such 
additional  cost  or  exi)ense.  An  open  ditch 
in  this  state  is  a  usual  and  ordinary  method 
of  conveying  water.  To  prevent  unnecessary 
waste,  water  users,  of  course,  most  keep 
their  ditches  In  good  repair.  But  I  do  not 
understand  that  the  question  of  unnecessary' 
waste  Is  determinable  on  the  character  of  the 
soil  through  which  the  water  user  is  required 
to  run  his  ditch.  Because  one  water  user  Is 
fortunate  to  course  his  water  through  clay 
soil  with  perhaps  little  loss  by  seepage, 
while  another  Lb  unfortunate  as  to  be  requir- 
ed to  course  his  through  gravelly  and  porous 
soil  and  bound  to  lose  some  of  it  through 
seepage,,  I  do  not  think  It  may  be  said  that  the 
latter,  for  that  reason,,  commits  waste  and 
hence  is  required  to  resort  to  some  other  and 
more  expensive  means  of  conveyance.  Cer- 
tainly he  can  have  only  what  he  appropriat- 
ed and  diverted.  But  If  In  conveying  It, 
without  negligence,  though  in  an  opea  ditch 
through  porous  and  gravelly  soil  and  bound 
to  lose  more  water. than  another  coursing 
water  through  other  soil,  I  do  not  think  it 
may  be  said  that  he,  for  that  reason,  wasted 
water,  and  therefore  Is  not  entitled  to  his 
appropriation,  whatever  that  may  be.    And 
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io  if  tile  Sburtllffs  appropriated  and  divertefS 
I  one-half  second  foot  of  water  at  the  point 
of  diversion,  and  such  quantity  of  water 
ixmrsed  through  an  open  ditch  constructed  in 
a  good  husbandlike  manner  through  the 
character  of  soil  in  which  it  is  required  to  be 
constrvi«ted,  to  produce  a  constant  flow  of 
sufficient  potable  water  to  supply  their  needs 
for  culinary,  domestic  and  lire  stock  purposes, 
then  1  do  not  see  how  the  court  may  deprive 
them  of  that  quantity  of  water  on  the  theory 
of  waste,  or  to  make  a  less  quantity  of  water 
suffice  by  requiring  them,  at  their  own  ex- 
pense, to  convey  the  water  to  their  premises 
by  some  other  means. 


RUSSELL  V.  WATKIKS.    (No.  2983.) 

(Supreme  Court  of  Utah.    Feb.  20,  1917.    Be- 
bearing  Denied  May  6,  1917.) 

1.  Appeal  aho  Ebbob  ^=»520(5)— Kboobd— 
SuKFiciENCY— Motion  fob  Nonsuit. 

Whether  motion  for  nonsuit  should  have 
been  sustained  will  not  be  reviewed,  unless  it  is 
apparent  from  the  record  that  the  motion  waa 
made  before  the  trial  court  and  properly  in- 
cluded in  the  record  on  appeal. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Eirror,  Cent.  Dig.  IS  2363,  2366.] 

2.  Witnesses  ^=>412,  414(1)— Cobboboba- 
TioN — Undisputed  Testiuont  —  Remote- 
nibs— Condition  OF  Machinebt. 

In  action  for  injuries  in  motor  vehicle  col- 
lision, where  defendant's  testimony  that  bis 
brakes  were  all  right  was  nndisputeU,  exclusion 
of  testimony  of  repairman  to  whom  defendant 
took  the  ctLi  12  days  after  the  accident  was  not 
error ;  being  both  remote  in  time  and  corrobo- 
rative of  undisputed  testimony. 

[Bid.   Note.— For  other  cases,  see   Witnesses, 
Cent.  Dig.  S§  1285,  1287.] 

3.  Highways  «=3l84(4)  —  C!ou.i8iONS— Ac- 
TiONB  fob  Imjcbibs— Instbuctions. 
In  action  for  injuries  in  highway  collision, 
instruction  that  negligence  is  the  failure  to  do 
what  a  reasonably  prudent  person  would  ordi- 
narily have  done  under  the  drcomstances,  or 
doing  what  such  person  would  not  have  done, 
and  that  in  considering  the  question  who  was 
negligent  the  jury  should  test  it  by  the  defini- 
tion of  negligence,  and  take  into  account  all 
facta  and  circumstances  developed,  though  not 
well  worded,  was  not  erroneous. 

IfH.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  474.] 

4.  Tbial   «=»139(1)— Question    fob   Jubt— 
Weight  of  Nbqative  Testimony. 

The  weight  of  negative  testimony  of  wit- 
nesses as  to  giving  warning  signals  ordinarily  is 
for  the  jury;  but  when  physical  conditions  and 
attending  drcumstances  render  it  highly  im- 
prol>able  that  they  could  hear,  the  rule  is  oth- 
erwise. 

[E!d.  Note. — For  other  cases,  see  TVial,  Cent. 
Dig.  H  332,  333,  338-341.] 

5.  HlOHWAYB  «=»175(1)— COLLISIONB— NEGLI- 

OENCE. 

In  action  for  injuries  in  collision  on  high- 
waj  between  motorcycle  and  automobile,  auto- 
mobile driver  was  not  liable  for  negligence^  if 
anj,  in  permitting  brakes  to  become  deficient 
where,  when  the  danger  was  discovered,  the 
rolHsion  could  not  have  been   averted,  regard- 


less of  the  character  of  the  brakes,  or  even  had 
he  reversed  the  power. 

[Bd.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  461-464.] 

6.  Highways  «=>17B(1)  —  CoM-iBioNfj— Con- 

TBIBUTOBY     NeOUGENCIB— BtiDENOE. 

Where  plaintiff  was  a  passenger  on  the  rear 
of  the  motorcycle,  which  the  driver  rode  on  the 
wrong  side  of  the  highway  at  a  high  speed  with- 
out protest  from  plaintiff,  and  in  turning  out  for 
a  team  they  were  injured,  plaintiff  was  con- 
tributorily  negligent,  and  could  not  recover 
from  the  owner  of  the  automobile  which  they 
then  strnck.i 

[E3d.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  M  461--464.] 

Appeal  from  District  Conrt,  Weber  Coun- 
ty;  N.  J.  Harris,  Judge. 

Action  by  Frank  Russell  against  Richard 
C.  Watklns.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

M.  M.  Warner,  of  Salt  Lake  City,  for  ap- 
pellant C.  B.  Hollingsworth  and  Joseph  £. 
Evans,  both  of  Ogden,  for  respondent. 

CORFMAN,  J.  This  was  an  action 
brought  to  recover  damages  for  personal  In- 
juries sustained  by  plaintiff  by  reason  of  the 
alleged  negligence  of  the  defendant  in  the 
use  and  operation  of  an  automobile  upon  the 
public  highway.  At  the  commencement  of 
the  action  the  plaintiff  was  under  age,  but 
on  the  trial  had  arrived  at  maturity;  and 
thereafter,  by  stipulation,  the  case  was  pros- 
ecuted without  guardian.  The  case  was  tried 
to  a  jury,  resulting  In  a  verdict  in  favor  of 
the  plaintiff,  upoa  which  judgment  was  en- 
tered by  the  court  against  the  defendant  for 
the  sum  of  $1,000.  From  this  judgment  the 
defendant  appeals. 

The  plaintiff  in  his  complaint  in  substance 
alleged  that  the  defendant  was  guilty  of 
negligence  in  that  he  negligently  failed  to 
sound  the  horn  on  his  automobile;  that  he 
negligently  drove  the  same  at  an  excessive 
ftnd  unreasonable  rate  of  speed ;  that  he  neg- 
ligently operated  and  managed  said  automo- 
bile; and  that  he  negligently  permitted  the 
brakes  thereof  to  be  out  of  repair  so  as  to  be 
ineffective.  The  defendant  denied  all  acts 
of  negligence,  and  set  forth  In  his  answer, 
with  great  particularity,  the  facts  relating 
to  the  accident  and  the  manner  in  which  It 
occurred.  He  also  averred  that  the  accident 
and  consequent  injury  of  the  plaintiff  were 
caused  by  the  negligence  of  the  driver  of  the 
motorcycle,  herein  referred  to,  and  through 
the  negligence  of  the  plaintiff  himself. 

Briefly  stated,  it  appears  from  the  evi- 
dence that  the  plaintiff,  Frank  Russell,  a 
young  man  then  between  the  age  of  19  and 
20  years,  on  the  8th  day  of  May,  1914,  was 
Invited  by  one  Walter  Gamer  to  make  a  trip 


>  Lochbead  v.  Jensen,  42  Utah,  99,  129  Pac.  t47 ; 
Atwood  V.  Utab  Light  ft  Ry.  C!o.,  44  Utab,  366,  140 
Pbc.  137 ;  Martlndale  v.  Oregon  Short  Line  H.  R. 
Co.,  160  Pao.  255. 


(tsoFoT  other  cases  sea  same  tOQio  and  KBT-NUUBBR  In  all  Key-Numbered  Digests  and  Indexes 
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from  Ogden  to  Salt  Lake  City  and  return 
on  a  motorcycle.  The  trip  was  made  togeth- 
er, Gamer,  tbe  owner,  driving,  bandUng'and 
controlling  the  motorcycle,  the  plaintiff  oc- 
cupying a  seat  to  the  rear  of  Garner,  their 
Intent  and  purpose  being  on  arriving  at  Salt 
Lake  City,  to  attend  together  a  track  meet 
there.  Leaving  Salt  Lake  City  at  about  5 :15 
for  their  return  trip  to  Ogden  they  had  pro- 
ceeded along  the  public  highway,  known  as 
the  Davis  county  road,  between  Salt  Lake 
City  and  Ogden,  for  about  10  miles,  wben 
they  observed  a  team  and  vehicle  approach- 
ing them.  The  team  and  vehicle  were  on  the 
extreme  left  hand  or  west  side  of  the  road 
traveling  south.  The  motorcycle  on  which 
they  were  riding  was  then  traveling  north  on 
the  west  or  same  side,  contrary  to  the  rule 
of  the  road.  The  team  and  vehicle  were  in 
charge  of  and  being  driven  by  one  Mr.  Bry- 
son,  and  behind  the  vehicle  were  being  led 
two  young  spirited  horses,  tied  with  halter 
straps  or  ropes.  Behind  the  vehicle  on  the 
same  or  west  side  of  the  road  the  defmdant 
was  also  driving  south  from  Ogden  in  his 
one-seated  automobile  or  roadster  motor  car, 
and  on  nearing  the  horses  and  vehicle  under 
the  control  of  Bryson,  wben  within  40  or  00 
feet,  proceeded  to  turn  out  to  the  left,  and 
near  the  center  of  the  highway,  for  the  pur- 
pose of  passing  the  Bryson  vehicle  and  hors- 
es. At  the  same  time  the  plaintiff  and  Gar- 
ner proceeded,  when  within  amout  150  feet 
of  the  Bryson  Vehicle,  to  cross  from  the  west 
to  the  east  side  of  the  highway.  The  high- 
way at  this  point  was  60  feet  in  width.  It 
had  recently  been  worked,  was  rough  at  the 
center,  and  the  public  was  then  traveling 
two  paths,  one  on  the  east  and  one  on  the 
west  side. 

It  appears  from  the  undisputed  testimony 
that  neither  the  plaintiff  nor  Garner  had  seen 
the  automobile  approaching  from  the  rear 
of  the  Bryson  vehicle,  nor  had  the  defendai^ 
seen  the  approach  of  the  motorcycle  to  the 
front,  and  that  the  views  of  the  drivers  of 
both  motorcycle  and  automobile  were  so  ob- 
scured by  the  Bryson  vehicle  and  horses  that 
neither  was  conscious  or  aware  of  the  im- 
mediate presence  of  the  other  until,  on  turn- 
ing out  from  the  west  traveled  track  of  the 
highway,  when  their  machines  almost  in- 
stantly collided,  resulting  the  death  of  Gar- 
ner and  the  injuries  to  plaintiff  complained 
of  in  this  action,  and  for  which  Judgment  was 
had  In  plalntitTs  favor  against  the  defendant 
in  the  sum  of  $1,000,  as  before  stated.  It 
appears  from  the  evidence  that  the  plaintiff 
was  not  experienced  in  the  use  of  a  motorcy- 
cle; that  the  defendant  Watklns  for  many 
years  had  owned  and  personally  operated  an 
automobile  on  the  public  highways  through- 
out the  state  while  in  the  performance  of  his 
official  duties,  and  the  carrying  on  of  his 
business  and  professional  work,  as  state 
school  architect.  It  further  appears  fnwi  the 
evidence  tli&t  the  parties  met  and  the  acci- 


dent occurred  at  abont  6  o'clock  p.  m.;  that 
Gamer,  for  some  reason  unaccounted  for.  in 
the  operation  of  his  motorcycle,  had,  tboit- 
ly  before  meeting  the  Bryson  vehicle,  croffied 
from  the  east  traveled  to  the  west  traveled 
track  of  the  highway,  and  that  the  plaintiff 
had  silently  acquiesced  In  Gamer  runninc  bis 
motorcycle  on  the  wrong  side  of  the  high- 
way and  seeking  to  again  cross  from  the  w(>gt 
to  the  east  traveled  track  on  meeting  the  Bry- 
son vehicle.  From  the  evidence  it  further  ap- 
pears that  when  the  defendant  approached 
the  Bryson  vehicle  and  horses  at  the  rear 
with  his  automobile,  the  horses  tied  to  the 
rear  of  the  vehicle  became  restless  and  be- 
gan moving  about,  the  horse  on  the  east  mov- 
ing or  shying  ont  to  the  east  of  the  vehlde, 
thus  requiring  the  defendant  to  drive  his 
machine  to  a  greater  distance  to  the  east  in 
order  to  make  for  safety  in  passing;  that 
the  recognition  of  the  respective  occupanta 
and  the  meeting  of  the  automobile  and  the 
motorcycle  on  the  highway  was  almost  in- 
stantaneous. 

Defendant  on  appeal  makes  seven  asslKn- 
ments  of  error.  Those  which  are  material 
and  apparently  relied  upon  by  appellant  ve 
will  now  discuss. 

[1]  1.  It  is  contended  by  appellant  that  at 
the  conclusion  of  the  plaintifTs  testimony  a 
motion  for  nonsuit  was  Interposed  by  de- 
fendant, and  that  the  same  should  have  been 
sustained  by  the  trial  court  We  have  dili- 
gently searched  the  record  on  appeal,  and, 
after  doing  so,  we  are  very  certain  no  such 
motion  appears  therein.  Therefore  It  is  use- 
less for  this  court  to  consider  the  merits  or 
demerits  of  such  a  motion  without  it  being 
apparent  from  the  record  here  for  review 
that  sudi  motion  was  made  before  the  trial 
court  and  properly  included  in  the  record  on 
appeal  here  alone  considered. 

[2]  2.  It  is  also  contended  that  the  exdor 
slon  by  the  court  of  the  testimony  of  the  wit- 
ness Whiting,  when  questioned  by  defend- 
ant's counsel  concerning  the  condition  of  de- 
fendant's automobile  and  Its  twakes,  wben 
the  defendant  had  brought  the  car  to  the  wit- 
ness for  repairs  some  10  or  12  days  after  the 
accident,  as  well  as  to  the  condition  gome 
time  before  the  accident,  when  certain  re- 
pairs were  made  upon  it  by  witness,  was  er- 
ror. At  most,  had  this  testimony  been  intro- 
duced and  received,  it  would  have  been  cor- 
roboration of  the  undisputed  testimony  of  the 
defendant  himself  as  to  the  condition  of  tbe 
brake  rod  and  the  brakes  of  the  automobile, 
and,  owing  to  the  conditions  sought  to  be  tes- 
tified to,  being  at  a  time  so  remote  from  the 
time  of  the  accident,  we  are  of  the  opinion 
the  court  very  properly  excluded  it,  and  tbe 
defendant  could  not  have  been  prejudioed 
thereby. 

3.  Defendant  complains  of  ctttain  Instruc- 
tions given  by  the  court,  particularly  Instrot 
tlons  numbered  4  and  9,  as  being  pie}udiclal 
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to  Iilm.    The  fourth  instruction  was  in  the 
following  language: 

"The  court  charges  you  as  a  matter  of  law 
that  negligence  is  the  failure  to  do  what  a  rea- 
sonably prudent  person  would,  ordinarily  have 
done  under  the  circumstances  of  the  situation, 
or  doing  what  a  reasonably  prudent  person  an- 
der-  the  existing  circumstances  would  not  have 
done.  The  essence  of  the  fault  may  lie  in 
omission  or  commission.  The  duty  is  dictated 
and  measured  by  the  exigencies  of  the  occasion. 
In  considering  the  question  as  to  who  waa  neg- 
ligent in  this  case,  you  should  test  it  by  the 
definition  of  negligence  given  you  in  this  charge, 
and  take  into  account  all  of  the  facta  and  cir- 
cumstances developed  in  the  case  relating  to  the 
question." 

[31  It  may  be  that  this  Instraction  coald 
have  been  better  worded  for  the  purpose  of 
conveying  the  court's  meaning  to  the  Jury; 
however,  we  cannot  conceive  how  a  jury, 
by  giving  the  words  any  consideration  at  all, 
could  conclude  otherwise  than  that  the  court 
intended  that  the  jury  was  to  be  the  sole 
judges  of  the  testimony  and  And  who  was 
negligent;  and  then  again  we  are  of  the 
opinion  that,  conceding  the  exception  well 
taken  as  to  this  particular  instruction,  the 
instruction  following  (numbered  B)  clearly 
cureg  the  defect  contended  for  by  counsel. 

It  Is  contended  that  the  ninth  instruction 
complained  of.  was  not  justified  under  the 
evidence,  in  view  of  the  testimony  of  the 
plaintiff  given  at  the  trial  concerning  condi- 
tions under  which  he  remained  an  occupant 
or  rider  of  the  motorcycle  immediately  be- 
fore the  accident.  Again,  we  have  but  to 
refer  to  instruction  No.  10,  given  by  the 
court,  to  find  that  the  defendant  could  not 
have  been  prejudiced  by  this  instruction  as 
given,  and  that  the  Instructions  of  the  court, 
taken  as  a  whole,  and  as  the  court  express- 
ly instructed  the  jury  they  should  be  con- 
sidered, contains  no  error  prejudicial  to  the 
rights  of  the  defendant  to  a  fair  trial. 

4.  The  fifth  and  sixth  assignments  of  er^ 
ror,  to  the  effect  that  there  is  no  legal  evi- 
dence to  sustain  the  verdict  of  the  jury,  and 
that,  therefore,  the  court  erred  in  entering 
final  judgment  thereon,  and  in  denying  de- 
fendant's motion  for  a  new  trial,  may  well 
be  considered  together,  and  present  a  more 
dlfncult  problem  for  consideration.  Admit- 
tedly, the  plaintiff's  right  to  recover  from 
the  defendant  in  this  case  was  predicated 
upon  one  or  more  of  three  alleged  acts  of 
negligence  of  the  defendant  In  the  use  and 
operation  of  an  automobile  upon  the  public 
highway,  and,  as  tersely  stated  by  both  par- 
ties in  their  briefs,  are,  to  wit:  (1)  Omission 
to  give  any  signal  of  approach;  (2)  driving 
at  an  unreasonable  rate  of  speed,  undei'  all 
attending  circumstances;  (3)  defective  brakes, 
preventing  the  automobile  from  t>elng  stopped 
within  a  reasonable  distance.  It  was  incum- 
bent on  the  plaintUr  to  establl^  with  some 
degree  of  certainty  that  defendant's  acts  of 
omission,  or  commission,  contributed  to  and 
was  the  proximate  cause  of  the  injuries 
of  which  he  complains.  Necessarily,  for  the 
proper  and  Just  determination  as  to  whether 


the  defendant  should  be  held  to  answer  for 
the  plaintUTs  injuries,  due  consideration 
should  be  given  as  to  the  conditions  and  dr- 
cnmstances  confronting  the  defendant  Im- 
mediately before  and  at  the  time  of  the  acci- 
dent. 

As  to  the  first  proposition,  that, of  the  de- 
fendant falling  to  signal  his  approach),  be- 
fore the  accident,  we  have  searched  the  rec- 
ord In  vain  for  any  tangible  evidence  to  sus- 
tain plaintUTs  contention.  The  direct  and 
positive  testimony  of  the  defendant  himself 
concerning  his  nearing  the  place  of  the  acci- 
dent, namely,  "I  came  up  behind  a  man  that 
had  a  wagon  and  two  horses  at  the  back, 
and  I  honked  my  horn  before  I  endeavored 
to  turn  out;  It  was  about,  I  should  think, 
40  or  60  feet  before  I  tried  to  turn  out;  I 
couldn't  get  his  attention,  however" — stands 
in  the  record,  to  our  minds,  wholly  uncontra- 
dicted. True,  some  of  the  witnesses  testl- 
tylng  for  plaintiff,  particularly  the  plain- 
tiff and  the  witness  Bryson,  say  that  they 
"did  not  hear"  a  warning.  When  we  take 
Into  consideration  that  the  plaintiff,  accord- 
ing to  his  own  testimony,  was  at  the  time 
vrithont  thou^t  and  wholly  unaware  of  the 
approach  of  defendant's  automobile,  that  he 
was  seated  on  a  motorcycle  moving  at  the 
rate  of  16  or  20  miles  an  hour,  that  his  view 
of  the  traveled  road  was  obscured  by  Bry- 
son's  approaching  wagon  and  horses,  and  of 
necessity  had  to  cross  immediately  to  the 
east  Bids  of  the  highway  for  safety  and  in 
passing  the  Bryson  vehicle,  and  that  the  wit- 
ness Bryson  was,  at  the  same  time,  appre- 
hensively riveting  his  attention  on  the  motor- 
icyde  approaching  him,  on  account  of  his 
own  safety,  and  through  fear  of  the  horse 
he  was  driving  making  him  trouble,  we  may 
well  believe  these  witnesses  "Mid  not  hear" 
the  horn  sounded  by  the  defendant  on  his 
approach. 

[41  The  weight  of  negative  testimony  of 
witnesses,  as  to  the  giving  of  signals,  ordi- 
narily is  for  the  Jury  to  determine;  but, 
when  physical  conditions  and  the  attending 
circumstances  are  such  as  to  render  It  high- 
ly Improbable  that  they  could  hear,  we  think 
the  rule  should  be  and  is  otherwise.  Jordan 
V.  Osborne,  147  Wis.  628,  133^  N.  W.  32; 
Menard  v.  Boston,  etc.,  R.  R.,  160  Mass.  386, 
23  N.  G.  214.  In  the  Massachusetts  case,  last 
above  cited,  the  court.  In  speaking  of  the 
weight  of  this  class  of  testimony,  says: 

"A  witness  may  be  in  any  concdvable  atti- 
tude of  attention  or  inattention,  which  will  give 
his  evidence  value,  or  leave  it  with  little  or  no 
Wright."  • 

The  second  Charge  of  negligence  on  the 
part  of  the  defendant,  that  of  driving  his 
automobile  at  an  unreasonable  and  exces- 
sive rate  of  speed,  under  the  attending  cir- 
cumstances, to  our  mind.  Is  equally  untena- 
ble. 

PlalntlfTs  counsel  properly  contends  that 
if  the  record  contains  substantial  evidence  to 
support  the  acts  of  negligence  charged  in 
the  cmnplaint,  or  w&a  If  there  is  only  a  con- 
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flict  in  the  testimony,  tbe  finding  of  the  Jury 
will  not  be  disturbed  in  this  court  on  ap- 
iye»l;  But  here,  after  a  careful  perusal  of 
the  record,  we  can  find  no  testimony  upon 
which  to  base  a  finding  that  defendant  was, 
under  the  attending  circumstances,  driving 
his  machine  at  a  greater  rate  of  speed  than 
any  prudent  and  careful  operator  wonid  do. 
The  evidence  clearly  and  conclusively  shows 
that  he  had  his  machine  under  perfect  con- 
trol; that  he  had,  as  a  precaution,  slowed 
down  the  engine  and  changed  tbe  gears  as  a 
precaution  In  passing  two  young  and  frac- 
tious horses;  that  he  was  lawfully  driving 
on  the  right-hand  side  of  the  road ;  that  on 
approaching  tbe  horses  tied  to  tbe  rear  of 
Bryaon's  wagon  he  had  a  clear  view  beyond, 
nnd  no  motorcycle  was  to  be  seen:  that  he 
did  not  assume,  and,  as  a  matter  of  law,  no 
duty  was  Imposed  upon  him  to  assume,  that 
others  would  violate  the  rule  of  the  road 
by  traveling  toward  him  on  the  wrong  side 
of  the  road,  and,  unexpectedly,  as  to  him, 
move  from  the  wrong  to  the  right  side  of 
the  highway  from  Immediately  in  front  of 
the  Bryson  horses  and  wagon. 

These,  as  to  attending  drcumstances,  are 
the  undisputed  facts  as  disclosed  by  the  rec- 
ord on  this  appeal. 

Tlie  Utah  Laws  (Session  Laws  1915,  c; 
80,  I  8),  as  to  speed  limit,  provides: 

"No  person  shall  operate  a  motor  vehicle  or 
motorcycle  upon  any  public  street  or  highway 
at  a  speed  greater  than  is  reasonable  and  safe, 
having  due  regard  for  the  width,  grade,  charac- 
ter, traffic  and  common  use  of  such  street  or 
hignway ;  (»■  so  as  to  endanger  life,  limb  or 
property  in  any  respect  whatever." 

Again,  relative  to  the  approach  of  another, 
driving  an  animal  in  the  same  direction: 

"And  if  traveling  in  the  same  direction,  he 
shall  use  reasonable  caution  in  order  to  avoid 
frightening  the  animal  or  causing  accident;  and 
in  approaching  or  passing  such  animal  the 
operator  shall  not  use  the  exhaust  cut-out  of  bis 
vehicle,  or  cause  any  other  unnecessary  noise." 

Under  all  the  conditions  and  circumstanc- 
es, and  after  careful  examination  and  con- 
sideration of  the  record,  we  can  find  no  evi- 
dence supporting  the  contention  of  the  plain- 
tiff that  defendant  was  driving  at  any  great- 
er speed  than  was  ordinary  and  reasonable, 
and  therefore  such  contention  must  fail. 

Coming  to  the  last  charge  of  negligence 
complained  of  against  tbe  defendant,  there  is 
absolutely  no  evidence  whatever  tending  to 
show  that  defective  brakes  in  any  manner 
contributed  to  the  accident  The  defendant 
testified  that  the  bralces  were  rellned  shortly 
before,  and  that  they  were  in  perfect  work- 
ing condition  at  the  time.  He  also  testified 
that  there  was  no  opportunity  to  use  the 
brakes  before  the  collision  between  his  ma- 
chine and  the  motorcycle  occurred.  To  use 
the  exact  language  of  the  defendant: 

"Q.  Was  it  possible  for  jrou,  taking^  into  con- 
sideration the  length  of  time  that  intervened 
from  the  time  you  first  saw  this  automobile,  or 
this  motor  coining  here,  to  change  the  position 
of  your  car  at  all?  A.  No,  sir;  it  wasn't  the 
fractional  part  of  a  second  until  I  seen  them 
before  it  was  struck— it  wasn't  the  fractional 


part  of  a  second ;   if  I  had  bralces  or  Bomethiiis 

that  would  reverse  I  couldn't  have  stcqiped  tlir 
accident;    it  wasn't  time." 

[I]  While  some  of  the  witnesses  for  the 
plaintiff  testified  that  the  defendant.  Immedi- 
ately after  the  accident,  made  some  remaric 
that  his  brakes  were  out  of  order,  or  that 
they  were  not  working,  the  testimony  is  not 
only  in  conflict,  but  very  uncertain,  as  to 
whether  the  remarks  of  defendant  related  to 
the  condition  of  the  brakes  before  or  after 
the  accident  as  testified  to  by  the  defend- 
ant ;  that  in  the  collision  the  brake  rod  had 
been  broken  or  the  end  threads  stripped  of 
thelp  holding.  Anyway,  in  view  of  the  nn- 
dlsputed  teatimony,  that  no  opportunitr 
availed  to  apply  the  brakes  and  bad  thej 
been  applied  the  accident  could  not  have  been 
avoided  under  the  circumstances,  tbe  evi- 
dence as  to  the  brakes  conclusively  appear? 
of  no  materiality.  Consequently  we  find  no 
merit  in  the  contention  that  defective  brak» 
in  any  way  contributed  to  the  accident.  The 
answer  of  the  defendant  in  this  action  eharie- 
es  the  plaintiff  with  contributory  negrligence. 
and  appellant's  counsel  in  his  brief  cit<>$ 
numerous  authorities  in  support  of  bis  con- 
tention that  under  the  testimony,  as  shown 
by  the  record,  plaintiff  is  chargeable  there- 
with. The  court,  under  proper  instructions, 
submitted  the  cpiestion  of  the'  plaintiff's  neg- 
ligence to  the  Jury;  and  the  effect  of  the 
verdict  In  favor  of  the  plaintiff  and  against 
the  defendant  is  to  say  that  the  plaintiff  was 
not  negligent 

Here  again  we  are  of  the'  opinion  that  the 
verdict  of  the  Jury,  under  the  evidence,  can- 
not be  sustained,  and  that  in  arriving  at  a 
verdict  in  favor  of  the  i^alntlff  and  again.<« 
the  defendant  tbe  Jury  clearly  disregarded 
the  instructions  of  tbe  court  After  express- 
ly charging  the  Jury  that  the  negligence  of 
Gamer,  the  driver  of  the  motorcycle,  was  not 
to  be  Imputed  to  tbe  plaintiff,  if  tbe  Jar} 
found  Garner  was  negligent,  the  court  fur- 
ther submitted: 

"I  charge  you  also  that  if  you  find  from  a 
preponderance  of  all  of  the  evidence  in  this  cm 
that  the  plaintiff  at  said  time,  while  so  riding 
on  said  motorcyde,  knew  that  the  motorcyde 
was  being  driven  oq  the  west  aide  of  the  high- 
way, while  going  north,  and  that  it  was  beins 
driven  and  operated  by  the  said  Gamer  at  au 
unlawful  and  dangerous  rate  of  speed,  and  such 
acta,  or  either  of  them,  if  so  proven,  was  thr 
direct  or  proximate  cause  of  the  injaries,  or 
contributed  to  the  cause  of  the  injuries  received 
by  the  plaintiff,  and,  with  such  knowledge  o! 
such  acts  and  conduct  of  the  deceased  Gamer, 
the  plaintiff  willfully  continued  to  be  and  re- 
main on  said  motorcycle,  so  being  driven  by  tbe 
said  Gamer,  then  I  charge  you  that  the  plain- 
tiff would  also  be  guilty  of  eucb  contributory 
negligence,  and  your  verdict  should  be  for  the 
defendant,  no  cause  of  action." 

It  is  the  undisputed  testimony  that  Bry- 
son, in  charge  of  a  vehicle  and  horses,  wa.<i 
driving  sMith  at  the  time  of  the  accident  on 
the  west  traveled  track  of  the  highway ;  that 
the  defendant  was  traveling  with  his  auto- 
mobile on  the  same  west  traveled  track,  also 
going  south ;  that  the  plaintiff  was  travelhig 
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In  front  of  the  Bryson  vehicle  and  horses 
going  north;  and  that  neither  the  plalnflll 
nor  defendant  was  aware  that  the  other  was 
approaching,  on  account  of  the  Bryson  outfit 
being  between  them  and  obscuring  their 
view. 

The  plaintiff  was  fully  aware  of  all  the 
conditions  and  circumstances.  lie  was  vol- 
untarily an  occupant  of  the  motorcycle  with 
Gamer.  It  was  daylight;  he  was  fully 
aware  of  Gamer  driving  his  motorcycle  on 
the  wrong  side  of  the  road  in  front  of  an 
approaching  vehicle  and  horses,  and  it  was 
his  duty  to  understand  and  know  that  others 
were  likely  approaching  from  behind  the  ve- 
hicle and  horses  in  charge  of  Bryson,  and 
that  they  would  obey  the  law  of  the  road 
and  pass  to  the  east  of  Bryson,  and  that  he 
and  his  companion  on  the  motorcycle  in  ap- 
proaching so  closely  to  Bryson  would  have 
to  make  a  sudden  turn  to  the  east  of  the 
highway  at  the  risk^f  colliding  with  any 
vehicle  that  might  be  to  the  rear  of  Bryson 
and  seek  to  pass;  and  yet  he  made  no  pro- 
test, and  quietly  acquiesced  and  assented  to 
all  these  conditions  upon  the  main  and  much- 
used  thoroughfare  between  the  heavily  popu- 
lated cities  of  Salt  Lake  City  and  Ogden. 

[•]  We  can  reach  no  other  conclusion  than 
that  plaintiff  and  his  companion  Garner 
were,  under  the  drcnmstances,  grossly  neg- 
ligent, and  that  the  accident  would  not  have 
happened  had  they  exercised  oMinary  care 
and  Judgment  in  driving  their  motorcycle; 
and  that  while  Gamer  was  negligent  the 
plaintiff  too  was  negligent  In  not  protesting 
against  the  driving  of  the  motorcycle  as  It 
was  thus  driven.  We  are  not  to  be  under- 
stood in  so  holding  that  we  impute  the  neg- 
ligence of  Garner  to  the  plaintiff,  nor  that 
we  in  any  measure  qualify  the  rulings  of 
this  court  in  the  cases  of  Lochhead  v.  Jen- 
sen, 42  Utah,  99,  129  Pac.  347;  Atwood  v. 
Utah  Light  &  Ry.  Co.,  44  Utah,  366,  140  Paa 
137;  Martindale  v.  Oregon  Short  Line  R. 
R.  Co.,  160  Pac.  266— cited  by  respondent's 
counsel.  Frick,  J.,  speaking  for  this  court 
in  Atwood  v.  Utah  lAght  &  Ry.  Co.,  supra, 
and  commoitliig,  says: 

"Of  course  every  one  who  may  be  riding  in  a 
vehicle,  whether  as  passenger,  invitee,  or  other- 
wise, must  always  exercise  ordinary  care  and 
prudence  to  avoid  injury  to  himself,  and  to  that 
end.  in  case  of  imminent  danger,  must  leave  tfae 
vehicle  in  case  such  a  coarse  is  practical  and 
necessary  to  avoid  injury.  Again,  he  may  not 
sit  sileatly  by  and  permit  the  driver  o£  the 
vehicle  to  encounter  or  enter  into  open  danger 
without  protest  or  remonstrance  and  take  the 
diances,  and,  if  injured,  seek  to  recover  dam- 
ages from  the  driver  of  the  vehicle  or  from  the 
one  whose  negligence  concurred  with  that  of 
the  driver's,  or  from  both." 

When  we  consider  all  the  circumstances 
under  which  this  accident  occurred,  we  can 
arrive  at  no  other  conclusion  than  that  the 
verdict  rendered  by  the  Jury  cannot  be  sus- 
tained under  the  evidence;  that  defendant 
sbould  have  been  granted  a  new  trial,  and 


therefore  the  Judgment  of  the  court  below 
should  be  reversed,  with  costs  to  appellant. 
It  Is  so  ordered. 

FRICK,  C.  J.  I  concur  with  Mr.  Justice 
CORFMAN  in  his  conclusion  reversing  the 
Judgment  and  in  granting  a  new  trial.  I 
also  concur  in  bis  conclusion  that  the  evi- 
dence is  insuffic-ient  to  Justify  a  finding  that 
the  defendant  was  guilty  of  negligence  in 
failing  to  signal  his  approach  by  sounding 
the  hora  on  his  automobile.  While,  under 
ordinary  drcnmstances  and  conditions,  the 
evidence  given  by  the  witnesses,  that  they 
did  not  hear  a  certain  signal  or  did  not  see 
a  certain  thing  occur,  is  a  matter  for  the 
Jury,  yet,,  as  pointed  out  in  the  opinion,  such 
is  not  always  and  under  all  circumstances 
the  case.  Under  the  peculiar  facts  and  cir- 
cumstances of  the  case  at  bar,  all  of  which 
it  is  impossible  to  correctly  reflect  in  the 
course  of  an  ordinary  opinion,  the  mere  fact 
that  the  witnesses  testified  that  they  did 
not  hear  the  horn  sounded  cannot  be  digni- 
fied with  the  term  evidence  such  as  will  raise 
a  conflict.  Indeed,  nnder  all  the  circum- 
stances it  would  have  been  most  remarkable 
if  any  one  of  the  witnesses  had  in  fact  heard 
defendant's  horn  sounded.  Again,  it  is  very 
dear  from  a  conslderati6n  of  the  whole  rec- 
ord that  the  failure  to  sound  the  hora,  if  it 
be  assumed  that  it  was  not  sounded,  in  any 
way  could  have  contributed  to  the  accident. 
In  either  view,  therefore,  the  alleged  negli- 
gence In  that  regard  was  without  any  effect 
or  Influence. 

I  cannot  concur,  however,  in  the  conclusion 
reached  by  my  Associate  that  the  plaintiff 
was  guilty  of  c<mtributory  negligence  as  a 
matter  of  law.  That  question,  in  my  Judg- 
ment, was  properly  submitted  to  the  Jur>-, 
and  the  instruction  in  which  it  was  submit- 
ted to  them  not  having  been  excepted  to,  it, 
I  think,  became  the  law  of  this  case.  In 
any  event,  however,  I  do  not  think  that 
plaintiff's  conduct,  under  all  the  drcumstanc- 
es,  was  such  that  we  may  say,  as  a  matter 
of  law,  he  was  guilty  of  contributory  negli- 
gence which  directly  contributed  to  the  Oc- 
cident or  to  his  injury.  I,  however,  fully 
concur  In  the  conclusion  that  the  negligence 
of  Garner,  the  driver  of  the  motorcycle,  is, 
under  the  law  of  this  Jurisdiction,  not  im- 
putable to  the  plaintiff. 

McCAItTY,  J.  (concurring).  As  I  view  the 
record  the  only  conclusion  permissible  from 
the  evidence  is  that  the  injuries  received  by 
plaintiff  are  the  result  of  his  own  negligence; 
and  I  am  also  clearly  of  the  opinion  that  the 
evidence  wholly  fails  to  establish  negligence 
on  the  part  of  the  defendant,  and  that  the 
court  therefore  erred  in  refusing  to  direct  a 
verdict  for  the  defendant. 

I  concur  In  the  reasoning  of,  and  in  the 
conclusion  reached  by,  Mr.  Justice  CORF- 
MAN. 
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DIMMICK  V.  nTAH  FUEL  CO.  et  al 
(No.  2973.) 

(Supreme  Court  of  Utah.    April  16,  1917.) 

1.  Affbal  and  Error  «=»520(5)— Review- 
Motion  roBl  Nonsuit. 

A  motion  for  nonsuit  not  shown  by  the  rec- 
ord cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  S|  2363,  2366.] 

2.  Appkal   and   Error   «=>1002— Tbiai.   «s» 

14.'*— QUBBTTON   rOB   JOBT. 

Where  there  is  a  substantial  conflict  in  the 
testimony,  it  is  the  province  of  the  jury  and 
not  the  trial  court  or  the  appellate  court  to  de- 
termine the  weight  of  the  testimony  and  find 
the  facts.  1 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  g;  8935-3937;  .  T»ial,  Cent 
Dig;  gg  342,  343!!| 

3.  Appeal  and  Error  «=3274 (5)— Reserva- 
tion OF  GbIDunds  for  Review  —  Excep- 
tions. 

Where  the  only  exception  taken  to  an  in- 
struction was  to  one  portion,  the  appellate  court 
cannot  consider  as  ground  for  a  reversal  com- 
plaints of  other  ^rtiona  ot  the  instruction  urg- 
ed for  the  first  time  in  the  appellant's  brief. 

4.  Triai,  «=>296(6)— iNSTBUonoNS. 

In  a  servant's  action  for  injuries,  an  in- 
struction that  "the  risks  that  are  assumed  by 
an  employ^  •  •  •  are  those  that  *  •  • 
appear  to  threaten  immediate  injury  to  such 
emi^oyfi,"  considered  with  the  whole  instruc- 
tion, which  enumerates  the  circumstances  un- 
der which  an  employd  is  held  to  have  assumed 
the  risli,  held  to  tell  the  jury  that  the  employ^ 
also  assumes  the  risk  where  the  dangers  are 
of  such  a  character  as  to  a  man  in  the  exercise 
of  average  and  ordinary  care  and  precaution, 
situated  as  was  the  employ^,  appear  to  threaten 
immediate  danger  to  such  employ^,  and  not  that 
before  an  employ^  can  be  said  to  have  assumed 
the  risk  the  danger  must  be  ^uch  as  to  threaten 
immediate  danger,  and  the  portion  complained 
of  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  709.] 

5.  Tbiai.  «=>241— Inbtbuctionb— Foixowinq 
Lanquage  of  Statute. 

Acts  of  the  court  in  charging  the  jury  in 
the  laoiruage  of  the  statute  as  to  what  consti- 
tutes vice  principals  and  fellow  servants  was 
error.* 

[Ed.  Note. — For  other  cases,  see  Trial,  (3ent 
Dig.  §{  562,  563.1 

6.  Appkal  and  Error  «=»1064(4)— Review— 
Prejudiciai.  EbboB. 

As  the  evidence  showed  that  plaintiff  and  a 
person  causing  the  injury  were  not  fellow  serv- 
ants, error  in  charging  In  the  language  of  the 
statute  as  to  what  constitutes  fellow  servants 
was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4224.] 

7.  Neomgence  4=9122(1)  —  Contbibutoby 
Negligencb—Evidbnoe— Burden  ok  Proof. 

When  the  evidence  is  conflicting  or  different 
inferences  may  be  drawn  therefrom,  the  burden 
of   establishing    c(mtributory    negligence   by   a 


>Hin  T.  8b.  Pao.  Co.,  23  Utah,  94,  «  Fao.  814; 
Clark  v.  Ducbeneau,  26  Utah,  >7,  72  Pac  331;  BroB- 
trom  V.  Lunch-Cannon  Eng.  Co.,  46  t;tah,  103,  148 
Pac.  423. 

>  Shepherd  v.  D.  *  R.  O.  R.  Co.,  41  Utah,  469,  126 
Pac.  692;  Vota  v.  Ohio  Copper  Co.,  42  UtiUi,  129, 
129  Pac.  349. 


see  Neglicenee, 


preDond^rance  of  the  evMenee  la  apon  the  6t- 
fen/lant  regardless  of  whether  the  evidence  in 
relation  thereto  comes  from  the  plaintifrs  or  the 
defendant's  witnesses. 

[Ed.   Note.— For  other  casei 
Cent  Dig.  gg  221,  229,  233,  234.] 

8.  Trial    «=>234(7)  —  Instruction  —  Bdbden 
OF  Pboof. 

An  instruction  tliat,  if  the  Jury  found  that 
plaintiff  was  injured  by  negligence  of  the  defend- 
ant in  order  to  defeat  plaintiff's  recovery  the 
burden  is  up<»  such  defendant  to  prove  by  a 
preponderance  of  the  evidence  that  plaintiS  was 
guilty  of  negligence,  proximately  contributing 
to  his  own  injury,  or  that  plaintiff  voluntarily 
assumed  any  risk  of  injury,  was  not  so  errone- 
ous as  to  mislead  the  jury  to  believe  that  in 
passing  on  these  questions  they  were  confined  to 
the  evidence  of  the  witnesses  for  defendant 
alone,  when  the  court  in  one  instruction  told  the 
jury  to  weigh  all  the  evidence  and  considw  it 
together. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  637.] 

9.  Tbiai,  4=>240— Abgumentative   Inbtbuo- 

TION. 

A  portion  of  an  instsuction  that  if  the  jon 
find  plaintiff  was  injured,  and  he  had  no  knowl- 
edge or  notice  that  coal  was  then  upon  an  ex- 
tension chute,  and  defendants  had  knowledge  of 
such  fact  and  full  opportunity  to  warn  the 
plaintiff  of  such  fact  and  failed  to  so  wain  him, 
then  the  verdict  must  be  in  favor  of  the  plain- 
tiff, was  not  argumentative  as  against  the  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  561.] 

10.  Trial   «=s>244(4)  —  Inbtbuotior  —  Undcb 
Prominence. 

Such  instruction  did  not  give  undue  prom- 
inence to  particular  facts  to  defendant's  prej- 
udice. 

[Ed.  Note.— FiMT  other  cases,  see  Trial,  Cent 
Dig.  i  679.1 

11.  Tbial  «=a296(3)— iNSTBUcnoN— Cube. 
Such  statement,  when  taken  with  a  portion 

of  same  instruction,  "should  you  further  find 
that  a  reasonably  prudent  person  situated  as 
were  the  defendants  under  all  the  surrounding 
circumstances  would  have  given  such  warning 
then  your  verdict  must  be  in  favor  of  plaintiff^ 
reasonably  implied  that  the  jury  were  to  find 
that  the  defendants  had  knowledge  that  the 
plaintiff  did  not  know  that  the  cool  was  on  the 
extension  diute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  709.1 

12.  Appeal  and  EbBor  «=»1064(4)  —  Habm- 

LESS  EBBOB— iNBTBUCnON. 

It  was  not  prejudicial  error  to  charge  in  the 
language  of  the  pteadings  as  to  what  constitnt-  - 
ed  the  issues  in  the  case  where  the  issues  were 
stated  in  plain  and  concise  language. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4224.] 

13.  Damages  €=s>2ie(7)— Injtjbt  to  Servant 
— Insteuction. 

An  instruction  that  in  determining  the  dam- 
ages, if  any,  that  the  plaintiff  is  entitled  to, 
the  jury  should  consider  all  the  evidence,  the 
nature  of  plaintiff's  injuries  resulting  from  the 
negligent  act  of  the  defendants,  Iiis  suffering  in 
body  and  mind,  and  such  suffering  and  losi  of 
health  as  the  jury  may  believe  "plaintiff  has  sus- 
tained, or  will  sustain,"  by  reason  of  sach  in- 
juries, and  find  such  sum  as  in  "the  judgment 
of  the  jury  under  all  the  evidence"  will  be  just 
did  not  leave  the  right  to  recover  damages  for 
future  pain  and  suffering  open  to  mere  conjec- 
ture and  possibility,  but  in  effect  told  the  jury 
that  such  right  was  limited  by  the  evidence  be- 


«»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Kar-Numb«r*d  Dlfests  and  ladszw 


Digitized  by  VjOOQIC 


TJtah) 


DIMMICK  V.  UTAH  TXTEL  CO. 


873 


fore  them,  and  hence  was  not  prejudicial  error 
to   the  defendants. 

[Sd.  Note.— For  other  cases,  see  Damages, 
Cent.   Dig.  §  6fi2.] 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;    A.  H.  Qiristenson,  Judge. 

Action  by  Albert  Dimmidt  against  tlie 
XJtah  Fuel  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  separately  ap- 
peal.    Affirmed. 

M.  P.  Braffet,  Ferdinand  Ericlcsen,  and 
Van  Gott,  Allison  &  Biter,  all  of  Salt  Lalce 
City,  for  appellants.  P.  T.  Famsworth,  Jr., 
of  Salt  Lake  City,  C.  S.  Price,  of  Price,  and 
R.  A.  Porter,  of  Payson,  for  respondent 

CORFMAN,  J.  The  plaintiff  brought  this 
action  to  recover  damages  against  the  de- 
fendants for  injuries  alleged  to  have  been 
sustained  by  him  while  employed  as  a  sta- 
tionary engineer  at  the  coal  mine  of  the  de- 
fendant Utah  Fuel  Company  at  Castle  Gate, 
Carbon  county,  Utah. 

Briefly  stated,  the  complaint  alleges  the 
corporate  existence  of  the  defendant  Utah 
Fuel  Company ;  that  the  defendant  Edwards 
•was  its  outside  foreman;    that  on  the  22d 
day  of  July,  1913,  and  for  a  long  time  prior 
thereto,  the  defendant  corporatlcm  maintain- 
ed and  operated  at  its  mine  tipple  at  Castle 
Gate  three  shaker  chutes  for  sizing  coal; 
that  the  coal  was  first  conveyed  from  the 
mine  to  a  feed  bin  in  which  there  was  a  hop- 
per,   from   the   hopper   'on    to   the   shaker 
chutes,  first'  to  chute  No.  1,  then  to  No.  2, 
then  to  No.  3,  the  larger  lumps  of  coal  finally 
I>a8slng  over  No.  S  chute;   that  at  all  times 
it  was  impossible  for  any  coal  to  pass  from 
the  feed  bin  on  to  any  of  the  chutes  unless 
the  hopper  in  the  bin  was  caused  to  move 
and  operate;   that  no  coal  could  pass  to  or 
come  upon  either  chute  No.  2  or  No.  3  unless 
No.  1  was  operated ; .  that  chute  No.  3  was 
operated  with  a  certain  stationary  engine, 
known  as  extension  engine  No.  3,  and  chutes 
1  and  2,  and  the  hopi)er,  were  operated  with 
power  from  another  and  larger  stationary 
engine ;  that  plaintUf  was  employed  as  engi- 
neer for  extension  engine  No.  3;    that  the 
defendant  Edwards,  shortly  after  plaintiff 
had  come  on  shift,  July  22,  1913,  ordered  the 
plaintiff  to  go  to  the  boiler  house,  some  300 
feet  away,  and  turn  steam  into  the  supply 
pipes  for  extension  engine  No.  3  and  then 
return  and  start  up  No.  3 ;  tliat  when  plain- 
tiff left  in  obedience  to  the  order  no  coal  was 
on  any  of  the  chutes;    that  while  plaintiff 
was  in  the  boiler  house  turning  on  the  steam 
defendant  Edwards  caused  both  stationary 
engineB  to  l>e  started  up,  thus  operating  the 
hopper  and  the  three  shaker  chutes,   and 
caoslng  a  large  amount  of  coal  to  be  carried 
on  to  shaker  chute  No.   3;    that  plaintiff 
found  on  returning  from   the   boiler  house 
that  extension  engine  No.  3  tiad  already  been 
started,  but  was  working  slowly  on  account 
of  one  of  its  cylinder  coclcs  being  i^en,  and, 


in  order  to  speed  up  the  engine,  proceeded  to 
the  side  of  It,  stepped  on  a  pillar  which  was 
about  3  feet  from  the  ground  in  order  to 
reach  the  cylinder  cock  and  close  it,  and 
while  in  the  act  of  so  doing  a  large  lump  of 
coal,  owing  to  the  motion,  fell  from  shaker 
chute  No.  3,  striking  plaintiff  on  the  top  of 
the  head,  causing  him  to  fall  on  the  rail- 
road track  below  and  sustain  the  injuries 
complained  of;  that,  plaintiff  had  had  no 
knowledge  or  notice  of  the  helper  and  chutes 
having  been  placed  in  operation  while  he  was 
In  the  power  house;  that  the  universal  cus- 
tom in  starting  the  extension  engine  in  chnte 
No.  3  had  been  not  to  let  any  coal  pass  or 
come  upon  it  until  the  cylinder  cocks  were 
closed  and  the  engine  speeded  up  to  the 
speed  necessary  to  operate  chute  No.  3  so  it 
would  properly  carry  the  coal  that  came  up- 
on it  from  chute  No.  2;  that,  when  plaintiff 
went  beneath  chute  No.  3  and  assumed  the 
position  occupied  by  him  in  closing  the  cylin- 
der cocks  of  the  engine,  the  engine  was  not 
operating  at  the  speed  ordinarily  onployed 
before  any  coal  would  reach  chute  No.  3, 
but  was  operated  only  In  the  usual  and  cus- 
tomary manner  employed  preparatory  to  the 
passing  of  coal  on  to  chute  No.  3;  that  de- 
fendants were  grossly  negligent  in  causing 
coal  to  come  upon  chute  No.  3  during  the  ab- 
sence and  withoat  the  knowledge  of  plain- 
tiff, in  falling  to  give  plaintiff  notice  that 
coal  was  there,  and  in  ordering  and  permit- 
ting plaintiff  to  do  what  be  did  do  under  the 
said  circumstances. 

The  defendant  corporation  in  its  answer 
denies  negligence  or  carelessness  on  its  part 
and  affirmatively  pleads  that  the  injuries 
complained  of  were  the  result  of  plaintUFs 
own  negligence;  that  he  voluntarily  assum- 
ed all  the  risk  of  injury,  and  that  if  plain- 
tiff's injury  was  due  to  negligence  at  all  it 
was  due  to  the  negligence  of  a  fellow  serv- 
ant. The  defendant  E^lwards  in  his  answer 
denies  negligence  on  his  part  and  affirma- 
tively pleads  negligence  on  the  part  of  plain- 
tiff. 

The  trial  was  to  a  Jury  resulting  in  Judg- 
ment for  plaintiff.  Defendants  separately 
appeal. 

7%ie  physical  conditloifs  surrounding  the 
place  and  scene  of  the  accident  and  the  mode 
in  which  the  plant  was  operated,  as  describ- 
ed in  the  testimony  given  at  the  trial,  were 
substantially  as  set  forth  in  the  complaint, 
and  we  shall  therefore  make  no  further 
statement  of  the  facts,  nor  advert  to  the  tes- 
timony of  witnesses,  except  when  discussing 
the  controversies  arising  between  the  parties 
on  this  appeal. 

1.  Some  30  pages  of  appellants'  brief  are 
devoted  to  a  review  of  testimony  of  witness- 
es and  argument  in  support  of  their  conten- 
tion that  the  facts  were  insufficient  to  Jus- 
tify the  verdict  of  the  Jury ;  tliat  the  plain- 
tiff failed  to  establish  his  case;  and  that 
therefore  the  trial  court  erred  in  denying  the 
defendants'  motion  for  a  nonsuit,  tlk^  mo-      t 
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tlon  for  a  directed  verdict,  "and  their  motion 
for  a  new  trial. 

[1,  2]  We  have  carefully  reviewed  the  rec- 
ord and  fail  to  find  that  a  motion  for  non- 
suit was  made  before  the  trial  court,  and 
therefore  the  same  la  not  to  be  considered 
here.  Motions  for  a  directed  verdict  and 
also  for  a  new  trial  were  made,  which  were 
denied  l^  the  court,  as  the  record  shows. 
After  such  review"  of  the  record  we  find  a 
Kubstautlul  conflict  in  {he  testimony,  and,  in 
keeping  with  the  repeated  rulings  of  this 
i-ourt,  where  there  is  a  substantial  conflict 
in  the  testimony.  It  becomes  the  province  of 
the  jury,  and  not  the  trial  court,  nor  this 
court  on  appeal,  to  determine  the  weight  of 
the  testimony  and  find  the  facts.  Hill  v.  So. 
Pac.  Co.,  23  Utah,  94,  63  Pac.  814 ;  Clark  v. 
Ducheneau,  26  Utah,  97,  72  Pac.  331 ;  Bros- 
trom  V.  Lynch-Cannon  E^ng.  Co.,  46  Utah,  103, 
148  Pac.  423. 

As  stated  by  counsel  for  appellants  In 
their  brief: 

"An  Important  fact  to  be  ascertained  at  the 
trial  was  whether  or  not  the  enKine  and  cfantes 
had  been  operated  prior  to  Dimmick's  injury 
on  the  morning  of  .July  22,  1913;  for,  If  they 
had  been  in  operation,  then  the  material  allega- 
tions of  the  complaint  were  not  proven,  the 
jury's  verdict  was  against  the  evidence,  and  the 
trial  court  erred  in  refusing  to  set  aside  the 
verdict  and  to  grant  a  new  trial." 

It  is  an  admitted  fact,  and  the  record  so 
shows,  that  the  plalntUf,  Dlmmick,  and  his 
son,  Vernlal,  on  the  morning  of  the  accident 
were  employed  by  the  defendant  corporation 
as  stationary  engineers,  the  former  as  engi- 
neer for  extension  engine  No.  3,  operating 
chute  No.  3,  the  latter  as  engineer  for  the 
large  stationary  engine  operating  the  hopper 
and  chutes  Nos.  1  and  2.  Both  the  plaintiff 
and  his  son  were  therefore  in  a  position  to 
know  when  and  how  these  engines,  and  ma- 
chinery attached,  on  the  morning  of  the  ac- 
cident, were  started  and  operated,  and  both 
testified  at  the  trial.  The  plalntlfT  testifled 
in  his  own  behalf  that  in  his  employment  he 
was  under  the  direction  of  the  defendant  Ed- 
wards, foreman  for  the  defendant  corpora- 
tion; that,  there  being  no  steam  on  to  oper- 
ate the  engine  when  he  went  on  shift  the 
morning  of  the  accident,  Edwards  directed 
bim  to  go  to  the  boiler  house  and  turn  steam 
into  the  pipes  that  supplied  the  engine;'  that 
in  obedience  to  the  order  of  Edwards  be  went 
to  the  boiler  house,  turned  on  the  steam, 
and  then  proceeded  to  retui,rn  to  his  engine; 
that  meanwhile,  without  his  knowledge,  the 
large  stationary  engine  had  been  placed  In 
operation,  and  the  hopper  and  chutes  Nos.  1 
and  2  as  well,  thus  causing  a  large  amount 
of  coal  to  pass  on  and  clog  chute  No.  3. 
PlaintUTs  son  in  his  testlmoDy  corroborated 
'the  plaintiff  as  to  when  the  machinery  was 
placed  in  operation,  and  also  testified  that  he 
was  directed  to  start  the  larger  engine  oper- 
ating the  hopper  and  chutes  Nos.  1  and  2  by 
the  defendant  Edwards.  The  defendants  pro- 
duced a  large  number  (rf  witnesses  who  gave 


testimony  of  a  very  positive  character  con- 
tradicting the  testimony  of  the  plalnUff't 
witnesses  in  this  regard,  and  also  tending  to 
show  that  It  was  a  physical  impossibility  for 
the  plaintiff  to  have  turned  the  steam  into 
the  supply  pipes  in  the  manner  testifled  to  by 
him ;  that  the  steam  had  been  turned  on  by 
another  than  the  plaintiff ;  and  that  the  ma- 
chinery had  been  In  operation  for  an  hour  or 
more  before  the  accident  complained  of  oc- 
curred. 

Were  this  court  the  trier  of  the  facts,  we 
mi^t  readily  agree  with  appellants'  connsd 
in  their  contention  that  the  findings  of  the 
Jury  were  wrong  on  this  all-Important  testi- 
mony, but,  as  pointed  out  in  the  decisions  of 
this  court  above  dted,  and  many  others,  we 
must  abide  by  the  verdict  of  the  Jury  in  all 
cases  where  there  Is  such  a  substantial  con- 
flict in  the  testimony  as  the  record  here  dis- 
closes. 

[3, 4]  2.  Appellants  contend  the  court  erred 
In  charging  the  Jury,  the  trial  court  having 
instructed  the  jury  as  to  assumption  of  risk 
assumed  by  an  employ^  in  the  following  lan- 
guage: 

"You  are  instructed  that  the  risks  that  ar» 
assumed  by  an  employ6  under  his  ooutract  of 
employment  are  those  that  are  naturally  and 
ordinarily  incident  to,  or  that  naturally  and 
ordinarily  arise  out  of  such  work  as  is  contem- 
plated by  the  parties  and  are  known  to  the 
employi,  or  such  risks  as  arise  from  dan£i«- 
ous  conditions  created  during-  the  course  of 
the  service,  when  such  dangerous  conditions  are 
known  to  the  employ^,  or  are  of  such  a  <jianic- 
ter  as  to  a  man,  in  the  exercise  of  average  and 
ordinary  care  and  precaution,  situated  as  was 
the  employ*,  appear  to  threaten  immediate  in- 
jury to  sach  employ^,  and  after  such  knowledge 
I  the  employ^  voluntarily  continues  in  such'serv- 
I  ice.  And  when  such  dangerous  conditions,  lo 
I  arising  during  the  course  of  the  service  are 
I  plainly  to  be  seen,  and  are  so  obviously  dan- 
gerous that  by  the  use  of  ordinary  care  they 
would  have  been  seen  and  their  consequence  ap- 
preciated by  a  person  in  the  exercise  oi  ordinary 
and  reasonable  care,  situated  as  was  the  em- 
I^oy^,  then  it  is  presumed  from  the  fact  that  the 
employ^  remains  in  such  service  that  he  ha> 
assumed  the  risks  arising  from  such  dangerous 
conditions.  From  a  careful  examination  of  the 
evidence  in  the  case  you  should  determine  wheth- 
er or  not  the  injury  claimed  by  the  plaintiff  wag 
or  was  not  from  an  assumed  risk  as  herein  de- 
scribed. If  you  conclude  that  it  was  the  result 
of  such  assumed  risk,  then  the  plaintiff  cannot 
recover.  If  you  conclude  that  the  injury  was 
not  the  result  of  such  assumed  risk,  then  de- 
fense of  assumed  risk  should  be  passed  by  and 
the  rights  of  the  parties  to  the  suit  determined 
under  the  other  issues  framed  in  the  case." 

I     The  only  exception  taken  at  the  trial  by 
I  the  appellants  to  the  foregoing  instmctioD 
was'  to  that  portion  wherein  the  court  told 
the  Jury  that  "the  risks  that  are  assumed  by 
an  employ^    •    •    •    are  those!  that    •    •    • 
I  ai>pear  to  threaten  immediate  injury  to  such 
',  employs."    Appellants'  counsel,  in  their  brief 
contend  that  the  Instruction  was  erroneous 
and  prejudicial  in  other  particulars,  but  we 
find  no  exceptions  were  taken  in  the  court  be- 
low to  such  other  x>ortions  of  the  instmctioo 
now  complained  of,  and  therefore  this  codft 
cannot  here  for  the  .first  time  consider  them 
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as  girounds  for  reversal.    Taking  the  Inatruc- 
tlon    as  a  whole,  we  cannot  place  the  Inter- 
pretation upon  It  contended  for  by  appel- 
lants* counsel,  that  the  court  tells  the  jury 
ttiat   'before  an  employe  can  be  said  to  hare 
asrsmned  the  risk  the  danger  must  be  such  as 
to    threaten  Immediate  Injury.     As  we  Tlew 
It.  the  court  plainly  tells  the  Jury,  after  enu- 
merating some  of  the  drcnmstances  under 
vrhicli  the  employ^  Is  held  to  have  assumed 
tlie   risk,  that  the  employ^  also  assumes  the 
risk  where  the  dangers  "are  of  such  a  char- 
iictex-  as  to  a  man,  in  the  exercise  of  average 
and    ordinary  care  and  precaution,  situated 
as  -was  the  employe,  appear  to  threaten  im- 
mediate injury  to  such  employe."     In   the 
trial  of  the  case  at  bar  the  plaintlfTs  theory 
was  that  the  danger  plaintiff  had  been  snb- 
jeeted  to  was  of  such  a  character  that  it 
threatened,  immediate  injury  to  him  growing 
out  of  an  extraordinary  condition  negligent- 
ly  created  by  the  defendants  in  not  operat- 
ing the  plant  in  the  usual  manner,  permit- 
ting a  dangerous  condition  to  arise  during_ 
blK  absence  in  obedience  to  their  orders,  and 
subjecting  him  to  an  extraordinary  and  im- 
mediate danger  without  notice  or  warning. 
Assuming  that  the  giving  of  the  instruction 
<x>iiiplained  of  by  appellants  was  erroneous 
ander  the  issues  tried,  It  would  seem  that  to 
tltus  tell  the  Jury  that,  If  the  plaintiff  under- 
stood and  appreciated  the  Immediate  danger 
to  which  he  claimed  to  have  been  subjected. 
Vie  thereby  assumed  the  risk,  then  It  would 
necessarily  follow  that  the  erroneous  Instruc- 
tion conid  not  in  any  manner  be  prejudicial 
to  the  appellants. 

[5,  61  3.  It  is  also  contended  that  the  court 
erred  in  charging  the  Jury  with  respect  as 
to  whether  the  plaintiff  and  the  defendant 
Edwards  were  fellow  servants  or  not.  The 
court  charged  the  Jury  in  the  language  of  the 
statute  both  as  to  what  constitutes  vice  prin- 
cipals and  fellow  servants.  To  thus  charge 
the  Jury  this  court  has  held.  In  the  case  of 
Shepherd  v.  D.  &  K.  G.  R.  Co..  41  Utah,  469, 
126  Pile.  692,  and  Vota  v.  Ohio  Copper  Co., 
42  Utah,  129,  129  Pac.  349  (both  cases  cited 
in  defendants'  brief),  was  error.  It  only  re- 
mains, therefore,  for  this  court  to  determine 
whether  these  errors  complained  of  were 
prejudicial  to  the  defendants.  After  care- 
fully reviewing  the  testimony,  we  think  there 
is  Insufficient  evidence  In  the'  record  to  sup- 
port a  finding  that  they  were  fellow  serv- 
ants. The  court  might  have  found  as  a  mat- 
ter of  law,  and  so  charged  the  Jury,  that 
they  were  not  fellow  servants,  and  yet  the  de- 
fendants would  have  no  right  to  complain 
when,  as  here,  It  clearly  appears  that  the 
evidence  a»  disclosed  by  the  record  Is  whol- 
ly insufficient  to  establish  that  relBtionsbip. 
[7,  t]  4.  It  Is  next  contended  by  appellants 
that  the  court  erred  In  charging  the  Jury  as 
to  burden  of  proof  of  contributory  negligence 
and  assumption  of  risk,  In  this,  that  the  lan- 
guage used  by  tbe  court  was  such  as  to  lead 


the  Jury  to  believe  that  they  were  not  to  con- 
sider all  the  evidenee  In  the  case,  but  were 
to  look  to  the  defendants'  testimony  alone. 
In  passing  on  these  defenses.  The  court's  In- 
struction No.  11,  complained  of,  was  as  fol- 
lows: 

"If  you  find  from  a  preponderance  of  the  evi- 
dence Uiat  plaintiff  was  injured  by  reason  of 
the  negligence  of  tbe  defendant,  or  either  of 
them,  then,  in  order  to  defeat  plaintifFs  right 
of  recovery,  the  burden  is  on  such  defendant  or 
defendants  to  prove  by  a  prejsonderance  of  the 
evidence  that  plaintiff  was  guilty  of  negligence 
that  proximately  contributed  to  his  own  injury, 
or  that  plaintiff  voluntarily  assumed  the  risk  of 
injury  from  such  negligence,  if  any  there  was.' 

The  rule  In  this  Jurisdiction  as  to  burden 
of  proof  with  respect  to  contributory  neg- 
Ugence  is  stated  by  Mr.  Justice  Frtck,  speak- 
ing for  this  court,  In  the  recent  case  of  Con- 
way V.  Salt  Lake  &  O.  Ry.  Co.,  165  Pac.  339, 
L.  R.  A.  19ieD,  1109,  to  be  thus : 

"The  true  rule  in  this  jurisdiction  is  that 
when  the  evidence  is  conflicting,  or  when  differ- 
ent inferences  may  be  drawn  therefrom;  the  bur- 
den of  establishing  contributory  neghgence  is 
upon  the  defendant,  regardless  of  whether  the 
evidence  with  regard  thereto  comes  from  the 
plaintiff^B  or  the  defendant's  witnesses,  and  in 
either  event  contributory  negligence  must  be  es- 
tablished by  a  preponderance  of  the  evidence 
given  upon  that  subject." 

Undoubtedly  the  court's  Instruction  No.  11 
could  have  been  made  more  explicit  by  add- 
ing some  qualifying  statement  to  the  effect 
that  the  Jury  should,  in  passing  on  the  ques- 
tions of  contributory  negligence  and  assump- 
tion of  risk,  take  into  consideration  all  the 
evidence  In  tbe  case,  whether  adduced  by 
plaintlfTs  or  defendant's  witnesses.  How- 
ever, we  are  not  prepared  to  say  that  the 
court's  instruction  as  given  was  so  errone- 
ous as  to  have  misled  the  Jury  into  believ- 
ing that  in  passing  on  these  questions  they 
were  to  be  confined  to  the  evidence  of  the 
witnesses  for  defendants  alone.  The  court, 
in'  its  Instruction  No.  12,  immediately  fol- 
lowing, told  the  Jury: 

"If  you  find  from  a  preponderance  of  the 
evidence  that  plaintiff  was  guilty  of  negligence 
that  proximately  contributed  to  his  own  injury, 
then  your  verdict  should  be  in  favor  of  the  de- 
fendants, even  though  you  should  find  from  a 
preponderance  of  the  evidence  that  the  defend- 
ants; or  either  of  them,  were  also  guilty  of 
negligence  proximately  causing  plaintiff's  in- 
jury.-' 

Then  again  the  court  told  tbe  Jury  by  its 
instruction  No.  19: 

"From  a  careful  examination  of  the  evidence 
in  the  case  you  should  dotertnine  whether  or  not 
the  injury  daimed  by  the  plaintiff  was  or  was 
not  from  an  assumed  risk  as  herein  described." 

Again,  in  instruction  No.  26  the  Jury  are 
told  to  weigh  all  the  evidence  carefully  and 
consider  it  together.  And  so  It  Is  fonnd 
throtjghout  the  instructions  as  a  whole  that 
the  court  nowhere  told  the  Jury  that  they 
were  to  be  confined  to  the  testimony  of  the 
witnesses  of  either  party  alone  In  passtog 
ui>on  tbe  questions  submitted  to  them.  'While 
there  Is  some  authority  to  support  the  conten- 
tioh  of  defendants  that  the  trial  court,  corn- 
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mltted  error  In  falling  to  expressly  charge 
the  Jury  tbat  In  passing  upon  the  question 
of  plaintiff's  contributory  negligence  and  as- 
sumption of  risk  they  should  consider  not 
only  the  evidence  of  defendant's  witness^, 
but  that  of  the  plaintlfF's  witnesses  as  well, 
we  think  the  great  weight  of  authority  and 
the  best-reasoned  cases  hold,  if  It  can  be  rea- 
sonably implied  from  the  court's  instructions 
as  a  whole  that  the  evidence  of  both  plain- 
tiff's and  defendant's  witnesses  is  to  be  con- 
sidered, the  court's  instructions  will  not  be 
held  erroneous.  Defendants'  contention  here 
must  fail.  Terre  Haute,  etc.,  Co.  v.  Toung, 
56  Ind.  App.  25,  104  N,  E.  780;  Prior  v. 
Eggert,  39  Wash,  481,  81  Pac  929 ;  Wistrom 
V.  Kedllck,  6  Cat  App.  671,  92  Pac.  1M8. 

6.  Defendants  contend  that  the  court  erred 
In  giving  instruction  No.  14  as  follows : 

"If  you  find  by  a  preponderance  of  the  evi- 
dence in  this  case  that  at  the  time  the  plaintiff 
was  injured  he  had  no  knowledge  or  notice, 
either  actual  or  constructive,  that  is,  by  the  ex- 
ercise of  ordinary  care  he  could  not  have  known 
of  the  fact  that  coal  was  then  upon  the  extension 
diute,  and  that  the  defendants  had  knowledge 
of  such  fact,  and,  with  full  opportunity  to  warn 
plaintiff  of  such  fact,  failed  and  neglected  to  bo 
warn  him,  and  should  you  further  find  that  a  rea- 
sonably prudent  person  situated  as  were  the 
defendants  in  this  case  under  all  of  the  sur- 
rounding circumstances  disclosed  by_  the  evi- 
dence would  have  given  such  warning,  then 
your  verdict  must  he  in  favor  of  the  plaintiff, 
unless  you  farther  find  that  plaintiff  assumed 
the  risk,  or  was  himself  guilty  of  contributory 
negligence,  or  that  he  met  with  the  injuries 
hy  him  complained  of  as  the  result  of  the  negli- 
gence of  a  fellow  servant  or  fellow  servants  of 
plaintiff." 

An  exception  was  taken  to  the  Instruction 
by  defendants  as  follows: 

"And  defendants  separately  except  to  that  por- 
tion of  paragraph  14  wherein  the  court  tells  the 
jury  that,  if  they  find  'plaintiff  was  injured  and 
he  had  no  knowledge  or  notice,  that  coal  was 
then  upon  the  extension  chute,  and  that  the  de- 
fendants had  knowledge  of  such  fact,  and  with 
the  full  opportunity  to  warn  plaintiff  of  such 
fact  and  failed  and  neglected  to  so  warn  him, 
then  their  verdict  must  be  in  favor  of  the  plain- 
tiff.' " 

[1-11]  Defendants  here  contend  that  this 
Instruction  as  given  by  the  court  was  erro- 
neous in  three  particulars :  (1)  That  it  was 
argummtative ;  (2)  that  it  singled  out  and 
gave  undue  prominence  to  particular  facts, 
and  (3)  that  it  did  not  put  before  the  Jury  all 
the  facts  to  be  taken  Into  consideration  by 
them.  We  do  not  think  the  instruction  is  ar- 
gumentative, certainly  not  so  as  to  be  prej- 
udicial to  the  defendants,  but  rather,  if  at 
all,  as  against  the  plaintiff,  by  charging  that 
certain  facts  must  be  established  before  the 
plaintiff  can  recover.  And  the  same  Is  quite 
true  if  it  can  be  successfully  contended  that 
undue  prominence  is  given  to  certain  facts. 
Defendants  are  very  insistent  that  the  Jury 
should  have  been  told  by  the  court  that  be- 
fore they  could  find  for  the  plaintiff  it  should 
an>ear  "that  defendants  knew  or  ought  to 
have  known  that  the  plaintiff  was  himself  ig- 
norant of  the  fact  that  cool  was  upoa  the 


extension  chute."  Tme,  the  oonrt  might 
well  have  been  more  explicit,  yet  it  is  to 
be  seen  tbat  when  the  court  told  the  Jury 
that,  "should  you  further  find  tbat  a  rea- 
sonably prudent  person,  situated  as  were 
the  defendants  in  this  case,  tmder  all  the 
surrounding  circumstances  disclosed  by  the 
evidence,  would  have  given  such  wamins, 
then  yonr  verdict  must  be  in  favor  of  the 
plaintiff,"  the  language  thus  used  by  the 
court,  we  think,  reasonably  implied  that 
they  were  to  find  the  defendants  had  knowl- 
edge that  the  plaintiff  did  not  know  the  fiict 
tbat  coal  was  oa  the  extension  chute,  and 
had  the  court  not  even  so  impliedly  charged 
it  as  a  matter  of  law  it  would  not  have  been 
error. 

6.  The  court  by  its  Instruction  No.  1  in  sub- 
stance charged  the  Jury  in  the  langnage  of 
the  complaint  and  answer,  and  then,  by  in- 
struction No.  4,  Instructed  the  Jury  aa  fol- 
lows: 

"In  order  to  recover  in  this  action  the  boi^ 
den  is  on  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  that  he  was  injured  by 
reason  of  the  negligence  of  one  or  botii  of  the 
defendants,  and  that  such  negligence  consisted 
of  one  or  more  ot  the  acts  or  omissions  alleged 
in  the  complaint  as  negligence." 

[12, 1>]  No  exertion  was  taken  by  defend- 
ants to  the  former.  To  the  latter  defendants 
duly  excepted,  and  now  complain  and  assign 
error  by  reason  of  the  court  having  Instmct- 
ed  in  the  language  of  the  pleadings.  Assum- 
ing that  defe^ndants  could  be  permitted  to 
broaden  their  exception  as  taken  to  No.  4 
BO  as  to  now  rightfully  claim  that  it  extended 
to  No.  1,  we  do  not  think  they  were  at  all 
prejudiced  by  the  court's  having  told  the 
Jury  In  the  langtuge  of  the  pleadings  as  to 
what  constituted  the  issues  in  this  case  so 
long  as  the  issues  were,  as  here,  stated  in 
plain  and  concise  language. 

7.  It  is  also  claimed  by  defendants  that  the 
court  erred  in  instructing  the  Jury  ag  to 
measure  of  damages.  The  court  by  its  in- 
struction No.  23  told  the  Jury: 

"In  determining  the  amount  of  damages,  if 
any,  that  the  plaintiff  is  entitled  to  in  this  case, 
the  jury  should  take  into  consideration  all  of  tlie 
facts  and  circumstances  before  than  in  evi- 
dence, the  nature  and  extent  of  plaintiff's  ph;i- 
ical  injuries,  if  any  is  shown  by  the  evidence  to 
have  resulted  from  the  negligent  act,  or  acts, 
of  the  d^endants,  or  either  of  them,  his  suffer- 
ing in  body  and  mind,  if  any,  resulting  from 
such  injuries,  and  ali>o  such  suffering  and  loss 
of  health,  if  any,  as  the  jury  may  believe  from 
all  the  evidence  before  them  the  plaintiff  hM 
sustained,  or  will  sustain,  by  reason  of  such  in- 
juries, his  loss  of  time  aiid  service  and  inability 
to  work  and  earn  money  for  himself,  resulting 
from  such  injuries,  and  uiould  find  for  him  such 
sum  as  Id  the  judgment  ot  the  jury  under  all  the 
evidence  will  be  just" 

The  defendants  excepted  to  that  portloB 
of  the  instruction  as  given  "wherein  the  court 
tells  the  Jury  that  in  awarding  damages  they 
may  allow  the  plaintiff  for  'such  suffering 
and  loss  of  health'  as  they  believe  he  "will 
sustain  by  reason  of  such  injnriea.'"  We 
tblnk  the  court's  instruction  properly  lim- 
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Ited  the  Jtuy  to  the  evidence  before  them  In 
awarding  to  the  plaintiff  such  damages  as  he 
would  be  entitled  to  if  they  found  the  Issues 
In  plaintiff's  favor.  Many  decisions  are  dt- 
ed  In  defendants'  brief  wherein  the  language 
employed  by  the  trial  court  was  such  as  to 
erroneously  leave  the  right  to  recover  dam- 
ages for  future  pain  and  suffering  open  to 
mere  conjecture  and  possibility,  but  here 
the  court  in  effect  told  the  jury  by  the  lan- 
guage nsed  that  must  be  limited  by,  and  not 
go  beyond,  what  the  evidence  •  before  them, 
not  reasonably  but  actually,  established.  To 
so  Instruct  the  Jury  was  not  error  prejudi- 
cial to  the  defendants. 

We  have  carefully  reviewed  the  defend- 
ants' further  assignments  of  error  that  the 
trial  court  erred  In  refusing  certain  requests 
made  by  defendants  for  Instructions  to  the 
Jury,  and  also  the  rulings  of  the  court  In 
the  admission  and  exclusion  of  certain  tes- 
timony, and  none  seem  vital  or  such  as  to 
change  our  final  conclusion  that  no  prejudi- 
cial error  was  committed  In  the  trial  of  this 
case  in  the  court  below.  Therefore  no  good 
purpose  is  to  be  subserved  in  reviewing 
here  in  detail  those  assignments. 

The  Judgment  of  the  district  court  Is  af- 
firmed ;   respondent  to  recover  costs. 

FBICK,  a  J.,  and  McCABTY,  J„  con- 
cur. 


MALLBTT  v.  VEUE  MOTOR  CAB  CO.  et  al. 
(No.  2861.) 

(Supreme  Court  of  Utah.    Dec  6,  1916. 
Rehearing  Denied  May  6,  1017.) 

Affeai.  and  Ebrob  «=»414  —  Appeal  tbom 

Joint  Judoicent  —  Sebvicb  of  Notice  on 

codefendant. 

Where  a  joint  Judgment  was  entered  against 

two   defendants,   and   one   of   them,   appealing 

alone,  served  plaintiff  with  notice  of  appeal,  but 

failed  to  serve  sncfa  notice  upon  its  codefendant, 

the  appeal  will  be  dismissed,  as  the  Supreme 

Court  has  no  jurisdiction,  since  to  serve  notice 

on  the  codefendant  or  to  obtain  a  waiver  of 

service  of  notice  was  necessary,  i 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Gent  Dig.  §{  2137,  213&] 

Appeal  from  IMstrlct  Court,  Salt  Lake 
County;  Oeo.  O.  Armstrong,  Judge. 

Action  by  Alma  F.  Mallett  against  the 
Velie  Motor  Car  Company,  the  Velie  Motor 
Vehicle  Company,  and  others.  From  a  judg- 
ment against  the  named  defendants,  the  Velie 


>  Orlffla  ▼.  Bo.  Fac.  Co.,  31  Vtab.  296,  87  Pae.  1091; 
Allen  T.  Oarner  et  al.,  46  Utah,  39,  143  Pao.  228. 


Motor   Vehicle    Company   appeals.     Appeal 
dismissed. 

Thurman,  Wedgwood  &  Irvine,  of  Salt 
Lake  City,  for  appellant  Hurd  ft  Hurd,  of 
Salt  Lake  City,  for  respondeat 

FRICK,  J.  The  plaintiff,  Alma  F.  Mallett, 
brought  this  action  against  the  Velie  Motor 
Car  Company,  a  corporation,  Velie  Motor 
Vehicle  Company,  a  corporation,  Max  Olsen 
and  Thomas  K  Kelly.  A  trial  to  a  jury 
resulted  in  a  verdict  in  favor  of  the  plain- 
tiff and  against  all  of  the  defendants.  The 
defendant  Kelly  had,  however,  not  been 
served  with  summons,  and  the  district  court 
of  Salt  Lake  county,  wherein  the  action  was 
brought,  diminated  lilm  from  the  verdict  and 
case.  A  Joint  judgment  was  thereupon  en- 
tered upon  the  verdict  against  the  other  three 
defendants,  but,  on  motion  for  a  new  trial, 
the  action  was  dismissed  as  against  the  de- 
f«idant  Olsen,  and  thus  he  was  likewise  elim- 
inated from  the  cose.  The  joint  Judgment 
against  the  two  corporations  was,  however, 
confirmed,  on  motion  for  a  new  trial,  and  the 
defendant  Velie  Motor  Vehicle  Company  alone 
appeals  therefrom.  In  taking  the  appeal  the 
appellant  served  the  plaintiff  with  notice  of 
appeal,  but  failed  to  serve  such  notice  upon 
its  codefendant,  the  Velie  Motor  Car  Com- 
pany. The  Judgment  being  a  Joint  Judgment 
against  both  corporations,  plaintiff's  counsel 
insist  that,  under  the  rule  laid  down  In  Grif- 
fin V.  Southern  Pac.  Co.,  31  Utah,  296,  87 
Pac.  1091,  and  cases  there  cited,  Allen  v. 
Garner  et  al.,  45  Utah,  39,  143  Pac.  228,  Wil- 
liams v.  Santa  Clara  Min.  Co.,  66  Cal.  195, 
5  Pac.  85,  and  MUllkin  v.  Houghton,  75  Cal. 
539,  17  Pac.  641,  we  have  no  jurisdiction  of 
the  appeal,  and  are  without  authority  to  dis- 
pose of  It  upon  the  merits.  In  view  of  the 
authorities  just  referred  to  counsel's  conten- 
tion seems  to  be  well  founded.  Here,  as  in 
the  cases  cited,  a  Joint  Judgment  was  en- 
tered against  both  defendanta  In  view  of 
that  fact  it  was  necessary,  in  order  to  confer 
jurisdiction  upon  this  court,  for  the  appellant 
to  serve  its  notice  of  appeal  upon  its  code- 
fendant, or  to  obtain  a  waiver  of  service  of 
such  notice  from  it;  and  the  failure  to  com- 
ply with  either  one  of  those  requirements 
is  fatal  to  this  appeaL 

The  objection  of  plaintiffs  counsel  must 
therefore  be  sustained,  and  the  appeal  dis- 
missed. Such  is  the  order.  Costs  to  respond- 
ent 

STRAUP,  0.  J.,  and  McCARTT,  J.,  concur. 
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CALLAHAN  v.  PIONEER  NURSERIES 
CO.  et  al.    (No.  2988.) 

(Supreme  Court  of  Utah.     March  23,  1917. 
Rehearing  Denied  May  5,  1917.) 

COBPOBATIONS     €=»545(1)     —     InSOLVBNCT     — 
PEEFEBENCES  to   SlOCKHOLDKB. 

Where  both  parties  act  in  good  faith,  execu- 
tion of  a  mortgage  by  an  insolvent  corporation 
to  a  minority  Btocltholder  for  money  loaned  to 
and  applied  by  corporation  to  payment  of  cur- 
rent debts,  and  a  subsequent  foreclosure  by  the 
stockholder,  is  not  an  unlawful  preference;  the 
trust  fund  theory  not  prevailing,  i 

[Ed.  Note.— For  other  cases,  see  CoriKxrations, 
Cent  Dig.  §  2170.] 

Ai^al  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  J.  M.  Callahan  against  the  Pio- 
neer Nurseries  Company  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed,  with  costs. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for 
appellant.  Aaron  Myers,  of  Salt  Lake  City, 
for  respondents. 

FRICK,  0.  J.  The  plaintiff  brought  this 
action  as  a  creditor  of  the  defendant  Pioneer 
Nurseries  Company,  hereinafter  styled  "com- 
pany," against  said  company  and  against  one 
Sidney  Tuttle  as  a  stockholder  and  mortga- 
gee of  said  company.  The  pleadings  are  very 
voluminous,  and.  In  view  that  there  Is  no 
question  raised  with  respect  thereto,  we  re- 
frain from  setting  them  forth  either  In  form 
or  substance.  Moreover,  In  the  findings  of 
the  court,  to  which  wd  shall  hereinafter  re- 
fer, the  Issues  presented  by  the  pleadings  are 
sufficiently  reflected  to  give  a  clear  under- 
standing of  the  points  decided.  The  plaintiff 
alleged  In  her  complaint  that  said  company 
was  Insolvent  The  relief  she  prayed  for  was 
that  a  certain  decree  foreclosing  certain 
mortgages  which  said  company  had  made  and 
delivered  to  said  Sidney  Tuttle,  and  that  the 
sale  of  said  premises  made  In  pursuance  of 
said  decree,  all  be  set  aside ;  that  a  receiver 
be  appointed  to  take  charge  of  said  mortgag- 
ed premises ;  that  plaintiffs  claim  be  allow- 
ed and  that  said  receiver  be  ordered  to  sell 
said  mortgaged  premises  and  apply  the  pro- 
ceeds of  the  sale  to  the  payment  of  said 
company's  debts.  Including  the  plaintiff's 
claim.  As  suggested,  there  were  In  fact  three 
several  mortgages,  but  It  Is  not  necessary  to 
consider  them  otherwise  than  as  one  entire 
mortgage,  and  such  will  be  done  hereinafter. 

The  court,  on  a  preliminary  bearing,  set 
aside  the  foreclosure  sale  and  appointed  a  re- 
ceiver to  take  charge  of  and  to  sell  the  taiort- 
gaged  premises.    The  receiver  was,  however. 


'Weyetb  H.  A  M.  C».  T.  James-Spencer  B.  Co., 
15  Utah,  110,  47  Pac.  604;  Bumham,  etc.,  Co.  v. 
McCornlck,  18  Utah,  42,  K  Pac.  77;  Wells  Fargo  & 
Co.  T.  Sbott  ft  Co.,  18  Utah,  127,  56  Pac.  81 ;  Nation- 
al Bank  of  the  Republic  v.  Scott  &  Co.,  18  Utah, 
400,  65  Pac.  374 ;  Kurtz  t.  Ogden  Canyon  Sanitarium 
Co.,  37  Utah,  313,  108  Pac.  14 ;  Commercial  Nat. 
Bank  T.  Page  &  Brtaton,  46  Utah,  27,  14i  Pac.  714. 


unable  to  sell  the  property,  and  tlie  court, 
upon  the  final  hearing  of  the  case,  reinstated 
said  sale,  discharged  the  recrfver,  and  denied 
the  plaintiff  the  relief  prayed  for.  There 
was  also  a  complaint  in  intervention,  bat  the 
same  was  ultimately  dismissed  and  rcqnirpji 
no  further  attention.  The  court,  on  the  floal 
hearing,  in  addition  to  the  findings  on  some 
Informal  matters,  in  substance,  found  that, 
prior  to  the  5th  day  of  July,  1913,  said  com- 
pany was  the  owner  of  a  certain  nursery 
farm  in  Salt  Lake  county  of  the  value  of 
"between  |10,0(X)  and  $12,000,"  and  that  said 
farm,  ever  since  said  5tb  day  of  July,  1913. 
had  been,  and  at  the  time  of  the  bearing 
was,  the  property  of  said  Sidney  Tuttle,  sub- 
ject, however,  to  a  certain  mortgage  for  $1,- 
000  made  and  delivered  by  said  company  to 
one  Hosmer ;  that  said  company,  at  the  timo, 
of  the  hearing,  was  "practically"  without  as- 
sets of  any  kind;  that  the  plaintiff  had  re- 
covered a  Judgment  against  said  company  for 
the  sum  of  $1,248.17,  together  with  $200  at- 
torney's fees,  and  costs,  which  Is  In  full 
force,  and  that  there  are  no  other  credltor!> 
of  said  company ;  that  the  defendant  Sidney 
Tuttle,  at  all  times  mentioned  in  plalntUT:! 
complaint,  was  a  minority  stockholder  of 
said  company ;  that  at  a  certain  meeting  of 
the  stockholders  of  said  company  held  is 
January,  1912,  certain  persons,  naming  them, 
were  elected  directors  of  said  company,  and 
that  at  another  stockholders'  meeting  held  in 
January,  1913,  certain  other  persons,  naming 
them,  were  elected  directors  of  said  com- 
pany ;  that  "the  aforesaid  directors  and  of- 
ficers were  not  dummy  oflioers  of  the  said 
corporation,  nor  were  they  under  the  control 
or  domination  of  the  defendant  Sidney  Tut- 
tle or  of  any  other  stockholder  or  combina- 
tion of  stockholders ;  that,  while  their  finan- 
cial Interest  in  the  said  corporation  was  not 
large,  they  exercised  their  Individual  and  hi- 
dependent  judgment  in  the  management  of 
Its  affairs,  and  performed  their  duties  with 
due  and  reasonable  diligence,  good  faith,  and 
fidelity  to  the  interests  of  the  corporation 
and  Its  stockholders ;  that  the  salary  of  $90 
per  month  to  William  W.  Tuttle  for  his  serv- 
ices as  treasurer  and  general  manager  was 
moderate  and  reasonable ;  that  the  directors 
and  manager  of  said  corporation  endeavored 
in  good  faith  to  conduct  it  as  a  going  conc-ern 
during  the  year  1912,  but  they  were  obliged 
to  and  did  pay  about  $4,000  In  old  debts,  and 
found  the  salable  nursery  stock  so  Inferior 
and  depleted,  the  nursery  farm  so  run  down, 
and  the  affairs  and  standing  of  the  corpora- 
tion so  heavily  embarrassed,  that  in  the  year 
1913  their  main  effort  was  to  close  up  the 
business  of  the  corporation,  and  in  the  month 
of  August,  1913,  the  said  corporation  was 
practically  ended  as  a  going  concern;  that 
at  various  times  between  January  17,  191% 
and  February  17,.  1913,  the  .defendant  Sidney 
Tuttle  loaned  to  the  said  Pioneer  Nurseries 


4s3For  other  cases  see  sama  topic  and  KBT-NUMBER  In  all  Key-Nombered  DlgesU^and  Ind«xM 
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Company,  qpoD  his  express  agreement  and 
understanding  with  the  said  company  that 
such  loans  were  to  be  secured  to  him  by 
mortgjjges  from  time  to  time  upon  the  afore- 
said farm  oC  the  said  company,  the  sum  pf 
$7,200,  whldi  loans  were  made  In  good  faith 
to  the  said  company  by  the  said  Sidney  Tut- 
tle,  and  were  actually  received  by  the  said 
company  and  In  good  faith  applied  to  Its  use 
and  benefit  In  the  payment  of  Its  outstand- 
ing and  current  debts,  and  said  loans  were 
secured  to  the  said  Sidney  Tuttle  by  note  ae- 
tured  by  a  mortgage  duly  executed  to  him 
by  the  said  company  on  March  26,  1912,  upon 
the  aforesaid  farm  of  the  said  company  In 
the  sum  of  $2,000  payable  In  six  months 
with  Interest  at  10  per  cent.,  and  by  a  sec- 
ond note  secured  by  a  mortgage  duly  execut- 
ed to  him  by  the  said  company  on  June  27, 

1912,  upon  the  said  farm  of  the  said  com- 
pany, In  the  sum  of  $2,000  payable  In  six, 
months  with  Interest  at  10  per  cent,  and  by 
a  third  note  secured  by  a  mortgage  duly  ex- 
ecuted to  him  by  the  said  company  on  Feb- 
ruary 17,  1913,  upon  the  said  farm  cH  the 
said  company.  In  the  sum  of  $3,200  payable 
in  30  days  with  Interest  at  10  per  cent,  and 
at  the  times  when  said  mortgages  were  exe- 
cuted the  said  farm  was  practically  the  only 
asset  of  the  said  company  by  which  said 
loans  could  have  been  secured ;  that  the  ex- 
ecution of  the  aforesaid  notes  and  mortga- 
ges, or  any  of  them,  to  the  said  Sidney  Tut- 
tle hy  the  said  corporation,  Pioneer  Nurser- 
ies Company,  and  the  subsequent  foreclosure 
of  the  same,  did  not  constitute  an  unlawful 
or  fraudulent  preference  of  the  said  Sidney 
Tuttle  as  a  creditor  of  the  said  corporation, 
nor  were  they  in  fraud  of  the  rights  of  the 
plaintiff  J.  M.  Callahan,  nor  of  any  other 
creditor  or  stockholder;    that  on  June  3, 

1913.  the  said  Sidney  Tuttle  commenced  an 
action  in  this  court  to  foreclose  the  aforesaid 
mortgages,  which  action  was  duly  and  law- 
fully prosecuted  to  a  conclusion,  and  there- 
after on  June  11,  1913,  a  decree  was  duly  en- 
tered therein  in  his  favor  against  the  said 
Pioneer  Nurseries  Company  in  the  principal 
sum  of  $7,200,  and  $291.53  interest,  and  $300 
attorney's  fees,  and  $11.20  costs,  and  fore- 
closing his  aforesaid  mortgages  upon  the 
aforesaid  farm  of  the  said  company,  and 
thereafter  on  June  13,  1913,  an  order  of  sale 
duly  issued  out  of  this  court  upon  said  de- 
cree, and  thereafter  on  July  5,  1913,  sale  of 
said  farm  under  said  decree  was  duly  made 
by  the  sheriff  of  Salt  Lake  county,  at  which 
sale  said  defendant  Sidney  Tuttle  purchased 
said  farm  for  the  sum  of  $7,866.13,  and  the 
time  of  redemption  of  said  farm  from  said 
sale  has  long  since  expired ;  that  the  plain- 
tiff J.  M.  Callahan  did  not  know  of  said  fore- 
closure suit  nor  of  the  sale  of  said  farm 
thereunder  until  after  said  sale  was  made, 
but  said  foreclosure  and  sale  were  not  sur- 
reptitious, nor  in  any  wise  out  of  the  due 
course  of  law." 


The  district  court  made  the  following  con- 
clusions of  law: 

"Tho  plaintiff  J.  M.  Callahan  is  not  entitled 
to  maintain  this  action  against  the  defendants, 
and  is  not  entitled  to  any  of  the  relief  demanded 
in  ber  complaint  as  against  the  defendants, 

"Tlie  defendant  Pioneer  Nurseries  Company 
and  the  defendant  Sidney  Tuttle  are  entitled 
to  a  judgment  in  their  favor  BKainst  the  said 
plaintiff  upon  all  the  issues  joined  in  this  cause, 
and  to  a  judgmenf  against  the  said  plaintiS  for 
their  costs  in  this  action  in  the  sum  of  $ ." 

Judgment  was  entered  accordingly.  The 
plaintiff  appeals  from  the  judgment,  and  her 
principal  as.signments  are  tlrnt  the  district 
court  erred  in  finding  the  facts  as  before  stat- 
ed and  that  It  also  erred  In  Its  application 
of  the  law  to  the  facts. 

The  evidence  is  somewhat  voluminous,  and 
nothing  could  be  gained  by  setting  It  forth 
here.  It  must  suffice  to  say  that  on  some 
of  the  Issues  or  features  of  the  case  the  evi- 
dence Is  in  conflict,  yet  a  careful  reading  of 
the  evidence  convinces  us,  and,  as  we  believe, 
would  convince  any  disinterested  veiraoa,  tliat 
the  findings  are  not  only  amply  supported 
by  the  evidence,  but.  In  our  judgment,  they 
are  In  accordance  with  the  great  weight  of 
the  evidence.  Indeed,  judging  from  the  rec- 
ord alone,  we^an  conceive  of  no  good  reason 
why  the  court  appointed  a  receiver,  except 
that  it  attonpted  to  realize  all  that  It  was 
possible  to  realize  out  of  the  property.  Time, 
however,  showed  that  all  bad  been  realized 
upon  the  foreclosure  sale  that  could  be  real- 
ised, and  therefore  the  court's  action  in  re- 
instating the  sale  oould  not  have  prejudiced 
any  one. 

Now  as  to  the  law:  Appellant's  counsel  in 
his  brief  vigorously  contends  that  the  so- 
called  trust  fund  doctrine  should  control  in 
this  case,  and  that  the  district  court  erred 
in  refusing  to  apply  that  doctrine  thereto. 
Counsel  also  Insists  that  this  court  should 
now  recede  from  Its  former  holdings  upon 
that  subject,  as  hereinafter  indicated,  and 
should  adopt  the  trust  fund  theory.  We 
herewith  give  cotmsel's  contention  in  that 
regard  In  his  own  words.    He  says: 

"Appellant  contends:  First,  that  this  court 
should  adopt  the  logical  and  just  rule  that  the 
property  of  an  insolvent  corporation,  as  soon 
as  it  becomes  apparent  that  it  cannot  continue 
its  business,  bo<x>mes  a  trust  fund  in  the  bands 
of  the  directors  or  stockholders,  where  they  com- 
bine to  control  (Ervin  v.  O.  R.  &  N.  Co.  [C.  C] 
27  Fed.  625.  631),  for  payment  of  all  its  general 
creditors,  without  preference;  second,  that,  if 
this  court  deems  itself  so  fettered  by  former  de- 
cisions that  it  cannot  meet  the  needs  of  modem 
commercial  development  and  the  concomitant 
growth  of  high  finance,  it  should  then  carefully 
scrutinize  the  good  faith  of  Sidney  Tuttle  in 
taking  tho  mortgages." 

This  court.  In  a  number  of  caseb,  has  re- 
fused to  apply  the  trust  fund  doctrine  to 
corporations,  but  has  held  that  a  corpora- 
tion, with  certain  exceptions  stated  in  the 
opinions  filed  In  said  cases,  may  prefer  one 
or  more  of  its  creditors  over  others,  If  the 
preferred  debt  be  an  honest  one  and  the 
parties  la  all  things  have  acted  in  good  faith. 
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to  tlie  aame  extent  that  an  Individual  debtor 
may  prefer  hla  creditors.  In  Weyeth  H.  & 
M.  Co.  T.  James-Spencer-B.  Co.,  15  Utab,  110, 
at  page  124,  47  Pac.  604,  at  page  608,  this 
court,  speaking  through  Mr.  Justice  Bartch, 
after  a '  thorough  discussion  of  the  doctrine 
of  preference  and  the  so-called  trust  fund 
theory,  states  the  law  in  the  following  words: 

"The  doctrine  that  an  insolvent  corporation 
may  make  an  assigriment  of  all  its  property  for 
the  purpose  of  paying  its  just  debts,  and  prefer 
one  creditor  or  class  of  creditors  over  others, 
the  same  as  it  mifrht  do  if  it  were  a  natural. 
Instead  of  an  artificial,  person,  when  none  of 
its  officers  or  agents  are  preferred,  must,  in  the 
absence  of  charter  and  statutory  provision  to  the 
contrary,  be  regarded  as  the  settled  law  of  this 
country,  and,  like  the  rule  in  the  case  of  an  in- 
dividual debtor,  has  been  so  thoroughly  incorpo- 
rated in  our  system  of  jurisprudence  that  it 
cannot  be  overthrown,  except  by  legislative 
enactment." 

The  foregoing  case  was  followed  In  the 
case  of  Bumham,  etc.,  Co.  t.  McComlck, 
18  Utah,  42,  55  Pac.  77,  and  In  the  more  re- 
cent case  of  Commercial  Nat  Bank  v.  Page 
&  Brlnton,  45  Utah,  27,  142  Pac.  714. 

The  defendant  Sidney  Tuttle  does  not  come 
within  the  exceptions  stated  In  the  foregoing 
quotations.  Nor,  under  the  evidence.  Is  there 
any  doubt  that  Mr.  Tuttle's  claim  was  an 
honest  one,  and  that  neither  In  giving  the 
mortgage  by  the  corporation,  nor  In  receiv- 
ing it  by  Mr.  Tuttle,  was  there  any  intention 
to  hinder  or  delay  any  creditor  of  the  com- 
pany, much  leea  to  defraud  any  on&  The 
money  for  which  the  mortgage  was  given  to 
Mr.  Tuttle  was  all  applied  In  payment  of 
bona  flde  debts  of  the  company  and  was  ad- 
vanced by  him  on  the  promise  that  he  should 
be  secured  by  the  giving  of  a  mortgage  on 
the  nursery  farm  and  In  the  hope  of  main- 
taining the  business  of  the  company  and  of 
saving  It  from  insolvency."  Moreover,  the 
debts  aforesaid  were  all  contracted  by  the 


husband  of  the  plalntUF  as  general  manager 
of  the  company,  and  nothing  was  concealed 
from  her.  The  evidence  Is  also  quite  penua- 
slve  that,  when  the  money  was  advanced  by 
Mr.  Tuttle  and  the  mortgage  was  made,  both 
he  and  the  directors  of  the  company  believed 
that  there  were  no  other  debts,  ezoHit  Mr. 
Tuttle's  claim  for  the  money  advanced  bj 
him.  The  evidence  leaves  little,  If  any,  room 
for  doubt,  therefore,  that  the  money  was  ad- 
vanced by  Mr.  Tuttle  and  that  the  mortgage 
was  delivered  to  him  In  the  utmost  good 
faith.  The  facts  of  the  case  at  bar,  there- 
fore, bring  It  sqnarely  within  the  rule  an- 
nounced in  the  case  of  Wells  Fargo  &  Co.  r, 
Scott  &  Co.,  18  Utah,  127,  55  Pac.  81;  Na- 
tional Bank  of  the  Republic  v.  Scott  &  Co., 
18  Utah,  400,  55  Pac.  374,  and  lu  the  more 
recent  case  of  Kurtz  ▼.  Ogden  Canyon  Sani- 
tarium Co.,  37  Utah,  313,  108  Pac.  14>^  In  aU 
of  those  cases  preferences  of  claims  were 
upheld. 

In  view  of  the  findings  of  the  court,  all  of 
which,  as  we  have  pointed  out,  are  In  ac- 
cordance with  the  evidence,  and  In  view  of 
the  foregoing  decisions  of  this  court,  It  could 
subserve  no  good  purpose  for  us  to  review  the 
numerous  cases  cited  by  appellant's  counsel. 
It  is  sufUcieut  to  say  In  that  regard  that  coun- 
sel's theories  and  the  cases  cited  by  him  are 
all  predicated  upoa  actual  or  constructive 
fraud.  There,  however,  was  neither  actual 
nor  constructive  fraud  tn  the  transactions 
between  the  company  and  Mr.  Tuttle,  and 
hence  neither  counsel's  theories  nor  his  cases 
have  any  application. 

In  our  opinion  both  the  findings  of  fact 
and  the  Judgment  are  right  and  should  pr» 
vaU. 

The  judgment  therefore  is  affirmed,  with 
costs  to  respond«its. 

Mccarty  and  CORFMAN,  JJ.,  caaaa. 
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CA.M:PBHLL  t.  WBLLEB.     (No.  865.) 
(Supreme  Court  of  Wyominc     May  7,  1917.) 
1.    JT78TICEB     OT     THE    PEACE     «=>160(4)— AP- 

PEAJ> — ^NonoB  —  Judgment  after  Chanox 

OF     VkNUE. 

Comp.  St  1910,  {  5220,  provides  that  a  jus- 
tice granting  cliange  of  place  of  trial  shall  make 
aU    necessary  docket  entries,  issue  all  required 
processes,  and  have  full  jurisdiction  of  the  case 
up    to    the  time  the  justice  who  is  to  take  his 
place   appears,  when  he  shall  turn  such  papers 
over    to.  him,   and  after  the  close  of  the  trial 
and  judgment  such  papers  shall  be  returned  to 
the  justice  granting  the  change,  who  shall  issue 
all  further  acts  as  if  no  change  of  place  of  trial 
or   justice  had  been  granted  or  had.    Secti<Hi8 
5261    and  5262   provide  that  notice  of  appeal 
shall  be  filed  with  the  justice  by  whom  the  judg- 
ment was  rendered,  who  shall  allow  the  appeal 
and  make  a  certified  transcript,  etc.    Beld,  that 
an  appeal  from  a  judgment  rendered  by  a  jus- 
tice after  a  change  of  venue  to  a  different  court 
was  properly  filed  with  the  justice  who  render- 
ed the  judgment,  and  not  the  justice  who  had 
original  jurisdiction  of  the  case. 

[ESd.  Note. — Fmr  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  582-584.] 

2.  Jusnoia  or  the  Peace  «s>73,  74(7)— Ju- 
BiBDionoN— Waives. 

Where  parties  in  a  caae  in  a  justice's  court 
after  a  change  of  venue  was  ordered  appeared 
before  the  justice  to  whom  the  case  was  trans- 
ferred, who  had  undoubted  jurisdiction  of  the 
subject-matter,  agreed  upon  a  continuance  and 
time  for  trial,  filed  their  pleadings,  and  allow- 
ed the  trial  to  proceed  to  verdict  and  judgment 
without  objecting  to  the  transfer  of  the  cause 
•r  the  jurisdiction,  both  parties  waived  objec- 
tion to  the  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Oent  Dig.  {  242.] 

3.  Justices  of  the  Peace  ®=>160(3)— Appeal 
— Notice— SuFFiciENCT. 

Under  Comp.  St  {  5261,  providing  that  a 
person  desiring  to  appeal  from  a  justice  court 
shall  within  15  days  after  judgment  file  with  the 
justice  of  the  peace  a  nutice  of  such  desire, 
without  prescribing  the  substance  of  the  notice 
or  its  form,  a  notice  giving  the  title  of  the  cause, 
the  court  wherein  it  was  tried  and  determined, 
stating  that  it  was  tried  by  a  jury,  reciting  the 
date  of  trial  and  judgment  and  defendant's  de- 
sire to  appeal,  was  sufficient 

[Bd.  Note. — EVr  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {$  586-588.] 

4.  Justices  or  the  Peace  «=>160(4)  —  Ap- 
PEAi/— Notice— SuFJiciEHCT, 

As  Comp.  St  1910,  |  5263,  provides  for  no- 
tice to  be  issued  by  the  clerk  of  the  district  court 
upon  receiving  and  filing  transcript  and  papers 
in  appeal  from  a  justice  of  the  peace  to  be  serv- 
ed in  the  same  manner  as  the  summons,  it  is 
not  necessary  that  the  notice  prescribed  in  sec- 
tion 5261  be  delivered  to  the  opposite  party,  and 
such  notice  does  not  seem  to  be  intended  by  the 
statute  as  a  notice  to  such  party. 

[E<d.   Note. — ^For  other  cases,  gee  Justices  of 
the  Peace,  Oent  Dig,  |g  582-584.] 

5.  Judgment  «=»199(8)  —  Notwithstanding 
Vebdict— Gkounds. 

In  the  absence  of  statute,  a  judgment  non 
obstante  veredicto  is  authorized  only  upon  the 
record  and  when  it  is  clear  upon  the  pleadings 
that  the  cause  of  action  or  the  defense  did  not 
in  substance  constitute  a  legal  cause  of  action 
or  defense,  and  such  judgment  based  merely 
upon  the  evidence  is  unauthorized. 

[EJd.  Note.— For   otber   cases,   see  Judgment 
Cent.  Dig.  §  373.] 


6.  Judgment  «=»199(1)  —  Notwithstanding 
Vekdict — Gbounds--Statutb. 

Laws  1915,  c.  134,  provides  that,  when  mo- 
tion is  made  for  a  directed  verdict  and  the  mo- 
tion denied,  the  trial  court  upon  motion  by  such 
party  for  a  new  trial  or  for  judgment  notwith- 
standing the  verdict,  may  order  judgment  in 
favor  of  the  party  who  is  entitied  to  have  ver- 
dict directed  in  hb  favor,  etc.  Beld  that,  where 
a  defendant  after  denial  of  his  motion  for  di- 
rected verdict  at  the  dose  of  plaintiff's  case  did 
not  renew  the  motion  at  the  dose  of  all  the  evi- 
dence, as  the  rule  denying  his  motion,  as  a 
ground  for  new  trial  was  waived  by  the  intro- 
duction of  further  evidence,  it  was  not  a  ground 
for  a  judgment  notwithstanding  the  verdict. 

[E>d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §{  367,  374,  375.] 

7.  Appeal  and  Ebbob  «=»304-—RBVijtw— Mo- 
tion fob  New  'Xbiai.. 

Where  defendant's  motion  for  new  trial  was 
not  acted  upon  by  the  trial  court,  it  is  not  prop- 
er for  the  appellate  court  to  consider  the  points 
discussed  with  reference  to  the  right  of  plaintiff 
to  recover  upon  his  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §t  1757,  1768.] 

Error  to  District  Court,  Sheridan  County ; 
Carroll  H.  Parmelee,  Judge. 

Action  In  a  justice's  court  by  B.  N.  Gamp- 
bell  against  A.  D.  Weller.  Prom  a  Judgment 
for  plaintiff,  defendant  excepted  and  appeal- 
ed to  the  district  court.  Verdict  was  for 
plaintiff  In  the  district  court,  and  from  a 
judgment  for  defendant  notwithstanding  the 
verdict  and  the  oTemillng  of  plaintiff's  mo- 
tion to  dismiss  the  appeal,  and  the  over- 
ruling  of  plalntlfTs)  motion  for  a  new 
trial,  plaintiff  brings  error.     Reversed. 

H.  Glenn  Kinsley,  of  Sheridan,  for  plain- 
tiff In  error.  La  Elelcbe  &  Diefenderfer  and 
J.  h.  Graverson,  all  of  Sheridan,  for  defend- 
ant In  error. 

POTTER,  C.  J.  This  case,  which  la  here 
on  error,  was  tried  In  the  district  court 
on  appeal  from  a  justice's  court  The  action 
was  originally  brought  by  the  plaintiff  In 
error,  E.  N.  Campbell,  In  the  court  of  J.  F. 
Hoop,  a  justice  of  the  peace  In  Sheridan 
county,  to  recover  of  the  defendant  in  error, 
A.  D.  Weller,  the  sum  of  $65,  claimed  to  be 
due  for  the  hire  of  a  livery  team  and  buggy. 
The  defendant  filed  a  motion  and  affidavit 
for  change  of  venue,  which  was  granted, 
and  the  cause  set  for  trial  before  C.  P.  Story, 
justice  of  the  peace  of  the  same  county,  at 
a  stated  day  and  hour,  whereupon  a  certified 
transcript  of  the  docket  entries  of  the  first- 
named  justice  and  all  papers  in  the  cause 
filed  in  his  court  were  transferred  to  the 
court  of  the  other  Justice.  The  parties  ap- 
peared In  that  court  by  attorneys  at  the  time 
fixed  by  the  justice  granting  the  change,  and 
the  case  was  continued  by  consent  until  an- 
other date,  and  the  trial  set  for  that  date  by 
consent,  at  which  time,  the  parties  and  their 
attorneys  b^ng  present,  a  trial  was  had  be- 
fore a  jury  resulting  in  a  verdict  and  judg- 
ment thereon   for  the  plaintiff  for  163.60, 
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and  costs,  to  whlcb  the  defendant  excepted. 
Within  the  time  provided  by  law  the  de- 
fendant filed  with  the  Justice  before  whom 
the  trial  was  had  a  notice  of  appeal,  and  an 
appeal  undertaking,  which  was  accepted,  and 
thereupon  said  Justice  made  up  a  certified 
transcript  of  his  docket  entries  with  bill  of 
costs,  which,  in  proper  time,  was  filed  with 
the  derk  of  the  district  court;  and,  as  stat- 
ed in  the  bill  of  exceptions,  said  appeal  was 
taken  directly  from  the  court  of  said  justice. 
Prior  to  and  on  the  day  of  the  trial  the  plain- 
tiff filed  a  petition  in  the  cause,  in  its  cap- 
tion describing  the  cause  as  in  "Justice  Court 
of  C.  P.  Story,"  and  the  cause  was  so  enti- 
tled in  defendant's  answer. 

In  the  district  court  a  motion  of  the  plain- 
tiff to  dismiss  the  appeal  was  overruled, 
which  ruling  was  excepted  to  by  the  plain- 
tiff, and  on  a  trial  by  Jury  a  verdict  was  re- 
turned in  plaintiff's  favor  for  the  amount 
of  his  claim.  At  the  close  of  the  plaintiff's 
evidence  a  motion  of  defendant  tltat  the  Jury 
be  instructed  to  return  a  verdict  tn  his  fa- 
vor was  overruled,  and  he  excepted.  The  de- 
fendant, after  verdict,  filed  a  motion  that 
Judgment  be  entered  in  his  favor  notwith- 
standing the  verdict,  and  also  a  motion  for 
a  new  trial.  The  latter  motion  does  not  ap- 
pear to  have  been  considered,  but  the  mo- 
tion for  judgment  was  heard  and  sustained, 
and  a  Judgment  was  thereupon  entered  in 
favor  of  the  defendant,  the  plaintiff  except- 
ing thereto,  who  also  thereafter  filed  a  mo- 
tion for  new  trial  stating  as  grounds  that 
the  court  erred  in  rendering  such  Judgment 
notwithstanding  the  verdict,  and  that  the 
Judgment  is  contrary  to  law  and  not  sus- 
tained by  the  evidence.  The  overruling  of 
plaintiff's  motion  to  dismiss  the  appeal,  the 
entering  of  judgment  notwithstanding  the 
verdict,  and  the  overruling  of  plaintifFs  mo- 
tion for  new  trial  are  assigned  as  error. 

It  is  contended  on  two  grounds  that  the 
motion  to  dismiss  the  appeal  should  have 
been  granted:  (1)  That  the  Justice  from 
whose  court  the  appeal  was  taken  was  with- 
out authority  to  allow  the  same;  (2)  that  the 
notice  of  appeal  was  insufficient.  The  conteB- 
tlon  as  to  the  first  ground  is  that  the  Jus- 
tice before  whom  the  case  was  tried  and  who 
rendered  Judgment  as  aforesaid  had  no  au- 
thority to  allow  the  appeal,  or  to  transfer 
the  papers  in  the  cause  to  the  district  court, 
but  that,  after  Judgment,  he  should  have  re- 
tamed  all  the  papers  to  the  Justice  in  whose 
court  the  ease  was  commenced,  who  only  was 
authorized  to  allow  an  appeal,  as  provided 
by  section  5220,  Compiled  Statutes  1910,  one 
of  the  secticHis  of  the  Justices'  Code  found 
in  the  chapter  entitled  "Change  of  Place  of 
Trial";  the  material  part  of  the  section  read- 
ing as  follows: 

"Tbe  justice  jrrantiiii;  such  change  shall  make 
all  necessary  docket  entries,  issue  all  required 
processes  and  have  full  jurisdiction  of  the  case 
up  to  tbe  time  the  justice  who  is  to  take  his 
place  appears,  when  he  shall  turn  over  bis  dock- 
et and  all  papers  in  the  case  to  the  justice  se- 


lected to  try  the  same,  and  such  justice  shall 
take  charge  of  and  be  responsible  for  the  dockpt. 
continue  the  docket  entries  and  issuance  of  ail 
processes  and  papors,  to  tbe  close  of  trial  «o<l 
judgment,  whereupon  lie  shall  return  said  docket, 
and  all  tbe  papers  in  the  caRe  to  the  Justine 
having  original  jurisdiction  thereof,  as  aforr- 
said,  and  such  justice  shall  issue  all  further 
processes,  writs  of  execution  and  orders,  and 
grant  appeals,  stay  of  execution,  and  perform 
any  other  act  or  thing  required  by  law,  the  same 
as  if  no  change  of  place  of  trial  or  of  justice 
had  been  granted  or  had." 

Counsel  for  defendant  contend  that  the 
appeal  was  properly  taken  from  the  Jns?tice 
rendering  the  Judgment,  first,  because  that 
Is  required  by  the  provisions  of  the  Justices' 
Code  specifically  regulating  appeals,  found  in 
sections  5261  and  6262,  Compiled  Statutes, 
which,  having  been  subsequently  enacted, 
impliedly  repealed  any  contrary  provision  of 
section  5220;  the  sections  thus  relied  on 
providing  that  the  notice  of  appeal  shall  be 
filed  with  the  Justice  by  whom  the  Judgment 
was  rendered,  and  that  within  five  days  after 
the  filing  of  the  notice  and  payment  of  the 
costs,  or  the  filing  of  the  bond  to  secure  the 
same,  the  Justice  shall  allow  the  appeal,  make 
a  certified  transcript  of  his  docket  entries 
and  bill  of  costs,  and  transmit  the  same  with 
all  papers  filed  In  the  case  to  the  clerk  of 
the  district  court. 

Tliese  appellate  provisions.   It  Is   further 
contended,  are  applicable  for  the  reason  that. 
although  the  transfer  of  the  cause  to  tlie 
Justice  who  tried  It  was  without  authority, 
jurisdiction  was  acquired  by  the  justice  be- 
I  fore  whom  it  was  tried  through  the  volun- 
f  tary  appearance  of  the  parties  in  his  court, 
'{the  filing  of  pleadings  and  consent  to  trial 
,  therein,   and  counsel  refer  to  section   5198, 
Compiled  Statutes  1010,  authorizing  the  com- 
mencement of  a  civil  action  before  a  Justice 
by  the  appearance  and  agreement  of  the  i>ar- 
ties  without  summons,  and  section  5235,  pro- 
viding for  a  trial  when  the  parties  agree  to 
enter,  without  process,  "any  action  of  which 
tbe  justice  has  cognizance." 

The  controversy  respecting  the  proper  meth- 
od of  appeal  In  this  case  from  the  Justice 
court  to  the  district  court  is  In  part  the  re- 
sult of  conflicting  provisions  of  the  Justices' 
Code,  as  published  in  the  Compiled  Statutes 
of  1910,  concerning  tbe  procedure  upon  ob- 
jection made  to  a  trial  before  a  Justice  in 
whose  court  the  case  has  been  commenced, 
for  a  cause  authorizing  a  changa  These  pro- 
visions are  in  the  chapter  aforesaid  entitled 
"Change  of  Place  of  Trial."  And  to  clearly 
understand  the  effect  of  section  5220  upon  the 
proceedings  in  this  case  a  consideration  of 
the  history  of  such  legislation  has  seemed 
necessary.  As  originally  enacted,  the  chapter 
aforesaid  was  given  the  same  title  as  above, 
and  It  then  provided  for  changing  the  place 
of  trial  by  a-  transfer  of  the  cause  and  the 
papers  therein,  with  a  certified  transcript  of 
the  docket  entries  to  "some  other  Justice  of 
the  same  or  adjoining  precinct";  the  statute 
directing  such  change  whenever  either  party, 
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his  agent  or  attorney,  shall  make  affidavit 
that  the  Justice  before  whom  the  same  Is 
pending  Is  a  material  witness  for  the  defend- 
ant, or  that  from  prejudice,  Mas,  or  other 
cause  he  believes  such  Justice  will  not  decide 
impartially  In  the  matter,  or  If  the  Justice 
Is  near  of  kin  to  the  plaintiff.  Comp.  Laws 
1878,  c.  71,  H  98-102.  It  was  also  then  pro- 
vided by  statute  that  more  than  one  Justice 
might  be  elected  in  the  same  precinct.  Comp. 
lAws  1876,  c.  28,  Art.  10,  {  1;  Rev.  Stat 
1887,  {  1S90.  And  It  was  usual  in  some 
municipal  precincts,  the  municipality  consti- 
tuting a  single  Justice  precinct,  to  elect  two 
Jnstlces,  nntU  by  a  statute  of  1888  that  was 
required  in  county  seats;  that  statute  pro- 
viding that  each  Justice  and  constable  pre- 
cinct in  which  is  located  the  county  seat  of 
any  county  shall  be  entitled  to  two  Justices 
of  the  peace  and  two  constables,  and  that  In 
each  of  said  precincts  two  Justices  of  the 
peace  and  two  constables  shall  be  elected  or 
appointed  in  the  manner  provided  by  law. 
I^ws  1888,  c.  74,  f  1.  By  chapter  72  of  the 
I^ws  of  1895  it  was  provided  that  one  Justice 
of  the  peace  and  one  constable  shall  be  elect- 
ed in  such  precincts  in  each  county  as  the 
board  of  county  comuilBsloners  may  establish, 
and  the  statute  of  1888  and  section  1899  of 
the  Revised  Statutes  of  1887,  authorizing  the 
election  or  appointment  of  two  Justices  and 
constables  in  the  same  precinct,  were  re- 
pealed. 

In  the  meantii^e  the  law  was  changed  con- 
cerning the  procedure,  under  certain  condi- 
tions, upon  an  application  for  a  change  of  the 
place  of  trial,  by  an  act  passed  in  1884  (T^aws 
1884,  c.  51),  entitled  "An  act  to  provide  that 
Justices  of  the  peace  may  hold  court  and  try 
causes  in  other  precincts  than  their  own,  upon 
change  of  place  of  trial  In  Justices'  courts." 
The  first  section  of  that  act  provided.  In  8ut>- 
.stance,  that  when  a  change  of  place  of  trial 
shall  be  granted  by  any  Justice  of  the  peace, 
for  any  of  the  causes  set  forth  In  section 
98  of  the  Justices'  Code,  and  there  Is  no 
other  Justice  in  bis  precinct,  or  if  any  other 
Justice  therein  is  disqualltled,  absent,  unable 
to  act,  or  objected  to  by  cither  party,  the 
Justice  granting  the  change  shall  immediate- 
ly notify  the  next  nearest  Justice  of  the  peace 
qualified  to  try  the  cause  to  appear  at  the 
office  of  the  Justice  granting  the  change  upon 
a  day  and  hour  agreed  upon  by  the  parties, 
or  fixed  by  the  Justice  if  no  time  be  agreed 
upon,  that  the  notice  to  said  Justice  to  appear 
and  try  the  case  shall  be  sent  by  whom  aud  in 
such  manner  as  may  be  agreed  upon  by  the 
parties,  or,  if  no  agreement  be  made,  then 
in  snch  manner  as  the  Justice  granting  the 
same  may  deem  safe  and  expedient,  and  that 
in  case  the  Justice  selected  to  try  the  case 
is  absent,  disqualified,  or  unable  to  attend, 
then  the  next  nearest  Justice  within  the  coun- 
ty shall  be  notified  to  appear  and  try  the  case. 
That  section  is  now  section  6219  of  the  Com- 
piled Statutes  of  1910.  And  section  2  of  the 
act  is  BOW  seotion  6220  of  the  Compiled  Stat- 


utes, and  contains  the  provisions  that  after 
Judgment  the  Justice  having  original  Juris- 
diction of  the  case  shall  issue  all  further 
processes  and  orders,  grant  appeals,  stay  of 
execution,  and  perform  any  other  act  required 
by  law,  the  same  as  If  no  change  of  place  of 
trial  or  of  Justice  had  been  granted — the  pro- 
visions npon  which  It  is  contended  that  the 
appeal  in  this  case  should  have  been  allowed 
by  and  taken  from  the  Justice  before  .whom 
the  case  was  commenced.  Section  3  prescrib- 
ed the  fee  and  mileage  to  be  allowed  the 
Justice  summoned  to  try  the  case,  and  by 
section  4  all  acts  and  parts  of  acts  Inconsist- 
ent with  any  provisions  of  the  act  were  re- 
pealed so  far  as  In  conflict  therewith.  The 
several  sections  of  the  act,  except  section  4, 
were  Incorporated,  in  their  proper  order,  la 
the  Revised  Statutes  of  1887  as  a  part  of  the 
chapter  of  the  Justices'  Code  relating  to  a 
change  of  place  of  trial,  following  the  other 
secUons  thereof.  Rev.  Stat.  1887,  gg  3446- 
3448. 

As  published  in  the  Revised  Statutes  of 
1899,  the  first  section  of  said  chapter,  which 
specifies  the  causes  for  objecting  to  a  trial 
before  a  Justice,  and  had  provided  for  a 
transfer  of  the  suit  and  the  papers  therein 
to  some  other  Justice  of  the  same  or  adjoin- 
ing precinct,  the  words  authorizing  a  trans- 
fer to  a  justice  of  the  same  precinct  were 
omitted,  so  that  the  provision  was  made  to 
read  that  the  suit  and  papers  shall  be  tran.s- 
ferred  "to  some  other  Justice  of  an  adjoining 
precinct."  Rev.  Stat.  1899,  g  4352.  The  evi- 
dent cause,  if  not  Justification,  for  that 
change  in  the  section,  as  so  published,  was 
the  amendment  of  the  statute  relating  to  the 
election  of  Justices  of  the  peace  by  providing, 
for  the  election  of  but  one  justice  In  any 
precinct.  And,  evidently  for  the  same  reason, 
in  publishing  in  that  revision  section  1  of  the 
act  of  1884,  which  bad  become  section  3446  of 
the  Revised  Statutes  of  1887,  the  words 
thereof  stating  the  conditions  authorizing 
another  Ju^ice  to  be  called  in  to  try  the  case 
in  the  court  where  pending  were  omitted, 
thereby  making  the  section  provide  that, 
when  any  change  of  place  of  trial  shall  be 
granted,  the  nearest  qualified  Justice  shall 
be  notified  to  appear  at  the  office  of  the  Jus- 
tice granting  the  change.  Rev.  Stat.  1899, 
g  4357.  And  those  sections  are  published  in 
the  Compiled  Statutes  of  1910  in  the  same 
form  as  in  the  revision  of  1899.  Comp.  Stat. 
1910,  g|  5214,  6219. 

It  thus  appears,  from  a  readinR  of  the 
several  provisions  as  they  were  enacted,  that 
the  authority  to  send  the  cause  to  the  court 
of  a  Justice  of  an  adjoining  or  any  other 
precinct  was  taken  away  by  the  act  of  1884 
aforesaid,  by  providing.  Instead  of  such  a 
transfer,  for  a  trial  by  the  next  nearest  qual- 
ified Justice  at  the  office  of  the  Justice  grant- 
ing the  change,  if  there  should  be  no  qualified 
or  available  Justice  of  the  same  precinct  or 
If  any  snch  justice  was  objected  to,  and  re- 
pealing all  inconsistent  provlsiona,  and  also- 
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that  the  authority  to  send  the  case  to  the 
coTirt  of  another  justice  of  the  same  precinct 
became  Ineffective  through  the  operation  of 
the  later  statute  providing  for  only  one  Jus- 
tice In  each  established  Justice  and  constable 
precinct  and  expressly  repealing  the  statutes 
allowing  or  requiring  the  election  or  appoint- 
ment of  more  than  one  Justice  In  a  precinct. 
Hence  that  part  of  the  original  provisions  of 
the  statute  found  in  the  present  compilation, 
which  directs  a  transfer  of  the  cause  from 
the  court  of  the  Justice  wherein  It  has  been 
commenced  or  Is  pending  to  the  court  of 
another  Justice  of  an  adjoining  or  another 
prednct,  to  be  there  heard  and  determined, 
must  be  considered  as  having  been  repealed 
by  the  said  act  of  1884,  which  expressly  re- 
pealed all  acts  and  parts  of  acts  Inconsistent 
with  any  of  Its  provisions  so  far  as  in  con- 
flict therewith,  thus  leaving  a  Justice  without 
authority  to  so  transfer  a  cause  upon  objec- 
tion. In  the  manner  provided  by  law,  to  a 
trial  before  him,  and  In  making  it  proper  or 
lawful  for  him  In  such  case  only  to  follow  the 
provisions  for  calling  in  another  Justice  to  ap- 
pear in  his  court  and  proceed  with  the  case 
therein  np  to  and  Including  the  rendition  of 
Judgment. 

[1]  We  think  It  clear  that  section  5220, 
when  originally  enacted  as  section  2  of  the  act 
of  1884,  applied  only  to  cases  where  another 
Justice  was  notified  to  appear  and  proceed 
with  the  case  at  the  office  of  the  Justice  grant- 
ing the  change.  It  could,  not  have  applied 
to  a  cause  transferred  to  another  Justice 
to  be  proceeded  with  and  tried  In  his  court, 
which  remained  authorized  and  possible  if 
there  was  another  qualified  and  available 
Justice,  not  objected  to.  In  the  same  precinct 
as  the  Justice  granting  the  change;  for  in 
such  case  the  statute  made  no  provision  for 
a  return  of  the  cause  or  the  papers  to  the 
Justice  who  had  transferred  the  same.  And 
for  evident  reasons  it  can  now  be  applied  only 
where  the  cause  ha6  remained  la/  the  court 
where  commenced,  or  pending  when  the 
change  was  granted,  and  the  other  Justice  has 
conducted  therein  the  proceedings  had  before 
him. 

[2]  That  was  not  the  procedure  In  this  case. 
The  case  was  not  tried  before  or  in  the  court 
of  the  Justice  before  whom  It  was  com- 
menced, and  the  Judgment  was  not  rendered 
by  him  or  In  his  court,  nor  was  there  any 
record  in  that  court  of  the  trial  or  Judgment. 
It  Is  not  perceived,  therefore,  bow  an  appeal 
could  be  taken  from  that  Justice  to  authorize 
or  to  obtain  a  hearing  in  the  district  court, 
or  that  would  affect  the  Judgment  rendered 
in  the  other  court,  or  that  it  was  necessary 
or  proper  to  file  the  notice  of  appeal  with 
him.  Such  notice  was  filed  with  the  Justice 
who  rendered  the  Judgment,  as  required  by 
the  statute  regulating  ap];>ealB  from  Justice 
courts,  and  we  think  It  was  properly  so  filed. 
Neither  of  the  parties  Is  In  a  position  to  ques- 
tion the  validity  of  the  change  of  venue  or 


Justice  and  transfer  of  the  cause,  or  the  Ju- 
risdiction of  the  Justice  rendering  the  Judg- 
ment. At  the  time  fixed  In  the  order  trans- 
ferring the  cause  they  appeared  before  the 
Justice  receiving  It,  who  had  undoubted  Ju- 
risdiction of  the  subject-matter,  agreed  upon 
a  continuance  and  time  for  trial,  filed  their 
pleadings,  and  allowed  the  trial  to  proceed 
to  verdict  and  Judgment,  without  objecting 
to  the  transfer  of  the  cause  or  the  Justice's 
Jurisdiction,  and  thereby  waived  their  right 
to  object  to  such  Jurisdiction,  or  to  the  Judg- 
ment for  want  of  Jurisdiction.  40  CSyc.  181; 
Ivy  V.  Xancey,  129  Mo.  BOl,  31  S.  W.  937; 
Haxton  v.  Kansas  City,  190  Ma  63,  88  S. 
W.  714 ;  Koerkle  v.  Pangbom,  33  Mlac.  Rep. 
476,  67  N.  Y.  Supp.  898;  Httt  v.  AUen,  13 
HI.  692 ;  Howe  v.  Stevenson,  84  Ky.  676,  2  S. 
W.  231;  Hazard  v.  Wason,  152  Mass.  268, 
25  N.  K.  466;  In  re  Whitmore,  9  Utah,  441, 
35  Pac.  524;  Bell  v.  FannvlUe,  etc.,  R.  Co., 
91  Va.  90,  20  S.  B.  942;  Edwards  t.  Smith. 
16  Colo.  529,  27  Pac.  809 ;  Christ  t.  Flanna- 
gan,  23  Colo.  140,  46  Pac  683;  Raymond  t. 
HarrisMi,  27  Colo.  App.  484,  150  Pac.  727. 

[S]  The  contention  that  the  notice  of  appeal 
was  Insufficient  cannot  be  sustained.  The  ob- 
jections urged  against  it  are  that  It  did  not 
sufficiently  describe  the  Judgment,  because 
falling  to  state  the  findings  of  the  Jury  and 
the  amount'  respectively  of  the  Judgment  and 
costs,  and  did  not  purport  to  be  a  notice  to 
the  plaintiff  as  appellee,  but  merely  notified 
the  Justice  of  the  desire  to  appeal.  After 
stating  in  the  caption  the  title  of  the  cause 
the  notice  states  that  said  cause  having  been 
tried  before  C.  P.  Story,  justice  of  the  peace. 
In  the  county  of  Sheridan,  on  the  11th  day 
of  May,  1916,  by  a  Jury,  and  Judgment  render- 
ed on  said  date  against  the  defendant  and 
in  favor  of  the  plaintiff  "for  the  amount 
set  forth  In  the  petition  filed  herein  and  costs. 
Notice  is  hereby  given  by  the  said  defendant 
to  the  said  justice  of  the  peace  that  he  desires 
to  take  an  appeal  In  the  above-mentioned 
cause  of  action  to  the  district  court  within 
and  for  the  county  of  Sheridan,  Wyo." 

We  thtak  it  sufficiently  described  the  Judg- 
ment. The  statute  provides  as  to  the  notice 
merely  that  within  16  days  after  the  rendi- 
tion of  the  Judgment  the  person  desiring  to 
appeal  shall  file  with  the  Justice  a  notice  of 
such  desire.  Neither  the  form  nor  tbe  sub- 
stance of  the  notice  Is  prescril>ed.  No  doubt, 
it  should  be  reasonably  certain  as  to  the  Judg- 
ment appealed  from,  but  there  is  no  substan- 
tial reason  for  requiring  that  the  amount  be 
stated  if  it  can  be  and  is  sufficiently  identified 
without  it,  and  certainly  none  for  stating 
the  findings  or  verdict  of  tbe  Jury.  The  title 
of  the  cause  and  the  court  wherein  it  was 
tried  and  determined  are  stated  in  the  notice, 
and  also  that  it  was  tried  by  a  Jury,  the  date 
of  the  trial  and  Judgment,  and  defmdant's 
desire  to  appeal.  Having  thus  identified  the 
cause,  the  party  appealing,  and  the  Judgment, 
it  must  be  held  auffldent.   24  Cyc.  688  i  AUen 
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'.  Byerly,  82  Or.  117,  48  Pac.  474;  State  v. 
Saperlor  Court,  7  Wash.  223,  34  Pac.  922; 
^Vlemark  t.  Boaenkrans,  81  WU.  359,  51  N. 
W.  557;  NoaU  v.  Halonen,  84  Wis.  402,  64 
N.  "W.  729;  Hender  v.  Ring,  90  Wis.  358,  63 
N.  \V.  282. 

[4]  It  was  not  necessary  that  the  notice 
be  directed  to  the  opposite  party,  nor  does 
It  seem  to  be  Intended  by  tbe  statute  as  a 
notice  to  such  party;  a  notice  to  him  Is  pro- 
vided for  to  be  Issued  by  the  clerk  of  the  dis- 
trict court,  upon  receiving  and  filing  the 
transcript  and  papers,  and  served  in  the  same 
manner  as  a  summons.  Comp.  Stat.  1910, 
S   5263. 

[S]  The  defendant's  motion  for  a  directed 
verdict  in  .his  favor,  made  at  the  close  of 
plalntifTs  evidence,  was  on  the  ground  that 
sucli  evidence  was  Insufficient  to  sustain  a 
verdict  for  the  plaintiff ;  and  the  motion  for 
judgment  notwithstanding  the  verdict  was 
made  and  granted,  as  we  understand,  under 
a  statute  approved  March  '2, 1915  (I^aws  1915, 
c  134)  reading  as  follows: 

"Wfaen,  in  the  trial  of  a  civil  action,  a  motion 
is  made  by  eitlier  party  tliat  a  verdict  be  di- 
rected in  favor  of  sueli  party,  or  an  instruc- 
tioa  to  that  effect  is  requested,  and  the  motion 
or  instruction  is  denied,  the  trial  court,  on  mo- 
tion by  BQcb  party  for  a  new  trial  or  for  judg- 
ment notwithstanding  the  verdict,  may  order 
judgment  to  be  entered  in  favor  of  the  party 
who  was  entitled  to  have  a  verdict  directed  in 
his  favor ;  and  the  Supreme  Court,  in  reviewing 
the  judgment  on  exceptions  and  error,  may  or- 
der and  direct  judgment  to  be  entered  in  favor 
of  the  part?  who  was  entitled  to  have  such  ver- 
dict directed  in  his  favor,  whenever  it  shall  ap- 
pear from  the  pleadings  and  evidence  that  the 
party  was  entitled  to  have  his  motion  or  request 
for  a  directed  verdict  granted." 

[•]  Without  that  or  a  similar  statute  a 
judgment  notwithstanding  the  verdict  based 
merely  npon  the  evidence  would  be  unau; 
thorized.  Jones  v.  Chicago,  B.  &  Q.  R.  Co., 
23  Wyo.  148,  147  Pac.  508.  The  statute  was 
referred  to  in  the  case  cited,  but  not  consid- 
ered further  than  to  state  that.  If  it  might 
otherwise  have  applied,  It  would  not  apply  In 
that  case  for  the  reason  that  there  was  no 
verdict,  the  jnty  having  been  discharged  up- 
on failing  to  agree;  and  we  said  that  the 
statute  followed  a  statute  of  Minnesota  and 
North  Dakota.  While  not  a  literal  copy  of 
the  statute  in  either  of  those  states.  It  is  In 
substance  the  same,  following  more  closely 
the  North  Dakota  statute,  except  that  in 
each  of  the  states  af<»«said  the  statute  pro- 
vides that,  when  the  motion  for  directed  ver- 
dict has  been  made  and  denied,  the  trial 
court,  on  a  motion  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial, 
"shall"  order  judgment  to  be  entered  in  favor 
of  the  party  who  was  entitled  to  have  a  ver- 
dict directed  in  his  tavor,  while  our  statute 
provides  that  the  court  "may"  order  such 
jndgmait  to  be  entered,  maidng  the  statute 
in  tliat  respect  permissive  Instead  of  manda- 
tory, as  held  under  a  similar  statute  In  Mas- 
gadiusetta.  Grebenstein  v.  Stone  &  Webster 
Eng.  Corp.,  205  Mass.  431,  440,  91  N.  £.  411. 


And  the  statute  in  Minnesota  and  North  Da- 
kota grante  the  authority  for  such  judgment 
when  "at  the  close  of  the  testimony,"  a  mo- 
tion to  direct  a  verdict  is  made  and  denied, 
while  our  statute,  omitting  the  words  "at  the 
close  of  the  testimony,"  provides  for  the  ex- 
ercise of  the  authority  conferred  "when.  In 
the.  trial  of  a  dvll  action"  a  motion  that  a 
verdict  be  directed  Is  made  or  an  Instruction 
to  that  effect  is  requested,  and  the  motion  or 
Instruction  Is  denied. 

Applying  the  North  Dakota  statute.  It  Is 
held  that  a  motion  made  by  a  defendant  for 
a  directed  verdict  in  his  favor  at  the  close 
of  plalntifTs  case  must  be  renewed  at  the 
close  of  all  the  testimony  to  authorize  a  judg- 
ment for  defendant  notwithstanding  a  verdict 
for  the  plaintiff.  Landls  Machine  Co.  v.  Ko- 
nantz  Saddlery  Co.,  17  N.  D.  810,  116  N.  W: 
333;  McBride  v.  Wallace,  17  N.  D.  495, 
117  N.  W.  857.  And  we  have  seen  nothing  in 
the  Minnesota  decisions  indicating  a  con- 
trary practice  In  that  state,  although  the  point 
does  not  seem  to  have  been  decided  there  ex- 
cept by  holding  that  to  authorize  the  Judg- 
ment there  must  be  a  motion  or  requested  in- 
struction for  a  directed  verdict  at  the  close 
of  the  testimony.  Netzer  v.  Crookston,  66 
Minn.  355,  68  N.  W.  1099.  It  was  also  held 
in  Landis  Macb.  Co.  v.  Eonantz  Saddlery  Co., 
supra,  that  where  a  defendant  Introduces  tes- 
timony after  a  denial  of  his  motion  at  the 
end  of  plalntifTs  case  without  renewing  the 
motion  at  the  dose  of  all  the  testimony,  he 
waives  his  right  to  have  the  ruling  on  sudi 
motion  reviewed.  And  that  is  the  general 
rule.  38  Cyc.  1590,  1591;  Grand  Trunk  Ry. 
Co.  V.  Cummlngs,  106  U.  S.  700, 1  Sup.  Ct  493, 
27  Lw  BJd.  266;  U.  P.  By.  Co,  v.  Callaghan, 
161  U.  S.  91,  16  Sup.  a.  493,  40  li.  Ed:  628; 
Huellmantel  v.  Vhiton,  112  Mich.  47,  70  N. 
W.  412;  Bemheimer  v.  Becker,  102  Md. 
250,  62  Atl.  526,  3  L.  R.  A.  (N.  S.)  221,  111 
Am.  St  Rep.  356;  Langan  v.  E!no8  Fire  Es- 
cape Co.,  233  111.  308,  84  N.  B.  287;  Cincin- 
nati Traction  Co.  v.  Durack,  78  Ohio  St  243, 
85  N.  B.  38, 14  Ann.  Cas.  218 ;  Wlild  v.  Boston 
&  Maine  R.  Co..  171  Mass.  245,  50  N.  E.  633 ; 
Greder  v.  Stahl,  22  S.  D.  139,  115  N.  W.  1129. 

Whether  the  last-mentioned  rule  should  be 
held  to  apply  under  our  statute  aforesaid, 
or  whether  a  judgment  for  defendant  not- 
withstanding a  verdict  for  the  plaintiff  upon 
all  the  evidence  Is  authorized  by  the  statute, 
if  otherwise  proper,  where  the  defendant, 
having  Introduced  evidence  after  the-  denial 
of  his  motion  for  a  directed  verdict  at  the 
close  of  plaintiff's  case,  has  neither  renewed 
such  motion  nor  requested  an  Instruction  to 
the  same  effect  at  the  condusloa  of  all  the 
evidence,  are  questions  not  presented  or  sug- 
gested by  the  briefs.  But  they  are  too  im- 
portant to  l)e  passed  without  consideration 
In  disposing  of  this  case,  the  first  in  this 
court  Involving  the  application  of  the  stat- 
ute. The  questions  are  material,  for  evidence 
was  introduced  by  the  defendant  after  his 
motion  at  the  close  of  plaintiff's  case  was  de- 
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nied,  and  it  was  not  renewed  at  tlie  conclu- 
sion of  all  the  evidence  nor  was  an  Instruc- 
tion then  requested  to  the  same  effect,  but 
the  case  was  submitted  to  the  jury  upon  all 
the  evidence. 

The  clear  purpose  of  the  statute  was  to 
save  the  necessity  in  proper  cases  of  ordering 
a  new  trial  for  error  in  refusing  to  direct 
a  verdict,  and  thus,  so  far  as  that  might  do 
it,  expedite  the  final  determination  of  causes, 
as  stated  in  the  title  of  the  act.  The  statute 
was  enacted  in  Minnesota  in  1895  (Laws  1895, 
c.  320),  and  it  was  explained  and  construed  as 
to  its  effect  in  CruiKshanlt  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  76  Minn.  266,  77  N.  W.  958.  After 
referring  to  the  conunon-law  rule  authorizing 
a  judgment  non  obstante  veredicto  only  upon 
the  record,  and  then  only  when  it  was  clear 
that  upon  the  pleadings  the  cause  of  action, 
or  the  defense,  did  not,  in  point  of  substance, 
constitute  a  legal  cause  of  action  or  dsfeuse, 
the  court  in  the  case  cited  said: 

"By  enacting  Laws  1895,  c.  320,  the  Legisla- 
ture was  not  creating  a  new  remedy,  but  merely 
extended,  as  has  been  done  in  many  other  states, 
the  common-law  remedy  to  cases  where,  npon 
the  evidence,  either  party  was  clearly  entitled  to 
judgment.  In  thus  extending  the  remedy  it 
must  be  presumed  that  the  Legislature  intended 
it  to  be  governed  by  the  same  rules  which  ap- 
plied when  It  was  granted  upon  the  record 
alone;  that  is,  that  it  should  not  be  granted 
unless  it  clearly  appeared  from  the  whole  evi- 
dence that  the  cause  of  action,  or  defense,  sought 
to  be  established  could  not,  in  point  of  sub- 
stance, constitute  a  legal  cause  of  action  or  a 
legal  defense.  This  court  has  acted  on  this  con- 
struction of  the  statute  and  refused  to  order 
judgment  even  where  there  was  a  total  absence 
of  evidence  on  some  material  point,  but  where  it 
appeared  probable  that  the  party  had  a  good 
cause  of  action  or  defense,  and  Uiat  the  defect 
in  the  evidence  could  be  supplied  on  another 
trial." 

And  that  construction  is  followed  in  North 
Dakota,  the  Supreme  Court  of  that  state  say- 
ing. In  .^tna  Indemnity  Co.  v.  Schroeder,  12 
N.  D.  110,  96  M.  la  436,  1  Ann.  Cas.  368: 

"Plaintiff  moved  for  a  directed  verdict  in  his 
favor  at  the  close  of  the  testimony,  and,  after 
verdict,  asked  for  judgment  notwithstanding  the 
verdict  or  for  a  new  trial.  It  is  now  urged  that 
judgment  notwithstanding  the  verdict  should  be 
directed  by  this  court,  under  the  provisions  of 
chapter  63,  p.  74,  Laws  1901.  That  law  was 
originally  enacted  in  Minnesota  in  1895,  and 
the  construction  placed  upon  it  by  the  Supreme 
Court  of  Minnesota  is  deemed  to  have  been 
adopted  by  its  enactment  in  this  state.  The 
practice  is  weil  settled  in  that  state  that  a  mo- 
tion for  judgment  notwithstanding  the  verdict 
will  only  be  granted  in  those  cases  where  it  is 
clear,  as  a  matter  of  law,  upon  consideration 
of  all  the  evidence,  that  the  cause  of  action  or 
defense  has  not  been  shown  in  point  of  sub- 
stance. If  it  appears  probable  from  the  evi- 
dence produced  at  the  trial  that  proof  can  be 
supplied  on  another  trial  to  cure  the  defect, 
such  motion  will  be  denied.  Marquardt  v.  Hub- 
ner,  77  Minn.  442,  80  N.  W.  617 ;  Oruikshnnk 
T.  Insurance  Co.,  75  Minn.  266.  77  N.  W.  958; 
Bichmire  v.  Andrews  &  Gage  Elev.  Co.,  11  N, 
p.  453,  92  N.  W.  819.  In  other  words,  such 
motion  for  judgment  will  not.be  granted  in  cose 
of  conflict  of  evidence,  although  soeh  conflict  is 
such  that  the  trial  court  will  be  justiSed,  in  its 
discretion,  in  granting  a  new  trial  notwith- 
standing It    The  par^  making  mdi  a  motion 


must  base  it  upon  a  state  of  facts  that  win  war- 
rant the  court  in  granting  it,  without  trespasf- 
ing  upon  the  province  of  the  jury  to  be  the 
judges  of  all  queetions  of  fact  in  the  case." 

And  such  construction  of  the  statute  la 
held  necessary  to  prevent  its  infringing  up- 
on  the  constitutional  riglrt  of  a  party  to  have 
the  facts  determined  by  a  Jury  Instead  of 
absolutely  by  the  court.  Keman  ▼.  St.  Paul 
C.  R.  Co.,  64  Minn.  312,  67  N.  W.  n ;  Ma- 
rengo V.  Great  Northern  Ry.  Co.,  84  Minn. 
397,  87  N.  W.  1117,  87  Am.  St  Rep.  389: 
and  see  note  to  B.  ft  O.  R.  Oo.  ▼.  NoUl,  Ann. 
Cas.  1913A,  1024,  stating  the  result  of  the 
Minnesota  and  North  Dakota  decisions  un- 
der the  statiTte  aforesaid,  and  citing  casesi. 
In  Minnesota  also,  while  the  motion  for 
judgment  may  be  combined  with  a  motion 
for  new  trial,  and  that  seems  to  be  the  usu- 
al practice  in  that  state,  asking  either  re- 
lief in  the  alternative,  it  is  held  that  the 
statute  does  not  authorize  the  ottering  of 
such  Judgment  merely  upon  a  motion  for 
new  trial.  Keman  v.  St.  Paul  C.  R.  Co., 
supra ;  Crane  v.  Knauf,  65  Minn.  447,  68  N. 
W.  79;  Netzer  v.  Crookston,  supra;  and 
see  St.  Anthony  Falls  Bank  t.  Graham.  6T 
Minn.  318,  69  N.  W.  1077. 

While  we  think  that  the  previous  construc- 
tion in  the  states  aforesaid  reEa>ectlng  the 
general  effect  of  the  statute  must  be  held 
to  have  been  adopted  with  the  enactment  of 
the  statute  in  this  state,  we  are  not  perhaps, 
bouYid  by  the  construction  in  those  states  a* 
to  the  time  for  making  the  prerequisite  mo- 
tion for  a  directed  verdict  based  upon  the 
provision  of  their  statute  for  malcing  it  "at 
the  close  of  the  testimony,"  since  the  words 
specifying  that  time  for  the  motion  are  not 
in  our  statute.    But  there  does  not  seem  to 
°us  to  be  any  substantial  distinction  between 
the  statutes  in  that  respect    The  statute  is  to 
be  understood  as  providing  for  a  judgment 
not  upon  part,  but  upon  all,  of  the  evidence 
submitted  to  the  jury,  and  upon  which  the 
verdict  was  rendered,  when  a  motion  or  re- 
quest that  a  verdict  be  directed  upon  that  er- 
idence  has  been  denied.    A  different  inter- 
pretation, one  that  would  permit  a  Judgment 
for  defendant  notwithstanding   the  verdict 
upon  a  consideration  alone  of  the  plaintiirs 
evidence,  where  evidence  intnxluced  by  the 
defendant  was  submitted  to  and  considered 
by  the  Jury,  would  be  unreasonable,  and  it 
might  lead  to  unfair,  if  not  absurd,  results. 
Hie  defendant's  evidence   may   have  mate- 
rially aided  the  plaintitTs  case,  or  the  latter, 
by  the  court's  permission,  may  have  intro- 
duced material  evidence  in  his  behalf  in  re- 
buttal, or  on  a  reopening  of  the  case  for  tlut 
purpose.    And  we  do  not  think  it  was  intad- 
ed  by  the  statute  that  the  plaintiff  might  lie 
deprived  of  the   benefit  of  such  additional 
evidence,  or  that  the  provisions  of  the  rtat- 
ute  require  it  to  be  so  construed. 

A  further  and  convincing  reason  for  this 
construction,  when  the  defendant  has  intro- 
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duced  erldence  after  a  denial  of  his  motion 
for  a  directed  verdict  at  the  close  of  plaln- 
tUTs  case  without  renewing  the  motion  or 
requesting  such  an  Instruction  at  the  close 
of  all  the  evidence.  Is  found  In  the  ajHiar- 
ently  well-settled  rule  aforesaid  that  the  de- 
fendant, under  audi  clrcnmstanceB,  waives 
his  motion.  It  Is  clear  that  In  such  case  the 
ruling  denying  the  motion,  though  erroneous, 
would  not  be  ground  for  new  trlaL  That 
question  was  discussed  at  length,  with  a 
review  of  the  authorities,  In  Cincinnati  Trac- 
tlcMi  Co.  V.  Duradi,  supra,  where  It  %a8 
held  by  the  Supreme  Court  of  Ohio  that  the 
defendant  loses  the  benefit  of  his  motion 
made  at  the  close  of  plalntUTs  case  by  In- 
tpodndng  evidence  without  afterwards  re- 
newing the  motion,  or,  as  said  in  the  opin- 
ion: 

"In  otiier  words,  proceedinfc  with  the  defense 
waived  the  motion,  unless  it  was  afterwards 
renewed." 

The  motion  and  the  error,  If  any,  In  deny- 
ing it.  having  been  waived.  It  Is  difficult  to 
see  bow  it  can  have  any  standing  In  the  case 
as  one  of  the  prescribed  coudltlons  authorla- 
Ing  a  Judgment  notwithstanding  the  verdict 
The  manifest  object  of  the  statute,  as  above 
indicated.  Is  to  allow  such  a  Judgment  upon  a 
proper  motion  when  Justified  by  the  evidence 
under  the  issues.  Instead  of  g^ranting  a  new 
trial.  That  Is  to  say,  that  the  error,  If  any, 
in  refusing  upon  motion  or  request  to  di- 
rect a  verdict,  which,  prior  to  the  enactment 
of  tbe  statnt«v  could  have  been  alleged  only 
as  ground  for  new  trial,  may  also  be  a 
ground  for  Judgment  notwithstanding  the 
verdict  But  it  must  be  an  error  of  which 
the  moving  party  has  the  right  to  complain. 
It  l9  not  conceivable  that  it  was  Intended 
by  tbe  statute  to  authorize  a  Judgment 
against  a  verdict  without  reversible  error  In 
denying  the  motion  or  request  for  a  directed 
verdict  The  theory  of  the  statute,  as  we 
see  It  Is  that  the  evidence  being  clearly  in- 
sufficient to  establish  the  alleged  cause  of 
action  or  defense,  and  error  having  been 
committed  In  refusing  to  direct  a  verdict  up- 
on such  evidence,  the  court  shall  not  be  lim- 
ited to  granting  a  new  trial  on  that  account 
but  upon  proper  motion,  may  enter  a  Judg- 
ment for  the  party  entitled  thereto.  And  it 
follows  that  when  the  motion  for  a  directed 
verdict  has  been  waived  It  Is  no  more  a 
ground  for  entering  Judgment  notwithstand- 
ing the  verdict  than  It  would  be  for  granting 
a  new  trial,  l^e  reasons  for  the  waiver  rule 
aforesaid  on  a  motion  for  new  trial  apply 
with  equal,  if  not  greater,  force,  where  the 
motion  Is  for  Judgment  notwithstanding  the 
verdict. 

[7]  Tbe  defendant  having  waived  his  mo- 
tion for  a  directed  verdict  in  his  favor,  the 
Judgment  was  not  authorized  by  the  statute. 
As  tbe  defendant's  motion  for  new  trial  was 
not  acted  on  by  the  trial  court.  It  does  not 


seem  proper  for  us  to  consider  the  points  dis- 
cussed by  counsel  with  reference  to  the  right 
of  the  plaintiff  to  recover  upon  his  evidence. 
The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  enter  a 
Judgment  upon  the  verdict  unless  a  new  trial 
be  granted  upon  defendant's  said  motion 
therefor. 
Reversed. 

BEARD,  J,,  concurs.    SCOTT,  J.,  did  not 
sit 


SAVAGE  V.  BOYCE.    (No.  3753.) 
(Supreme  Court  of  Montana.    April  28,  1917.) 

1.  HiORWATS   «3>t84(2)— AtrrovoBixx    ACCIr 
DENT— Evidence— Failube  to  Tors  Out. 

Evidence  held  sufficient  to  show  that  de- 
fendant, driving  an  automobile  which  collided 
with  plaintifTs  vehicle,  was  at  fault  in  failing  to 
turn  to  right  of  center  of  highway  in  passing  as 
required  by  Laws  IBIS,  c.  72,  subc.  8,  {  1. 

fEd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  fi  472,  473%.] 

2.  HlOHWATB   «=»184(2)  —  AOTOMOBnJS   ACCI- 
DENT—PSIICA  Facie  Neouoencb — STAXtJTE. 

Where  collision  betwet-n  defendant's  auto- 
mobile and  plaintiff's  vehicle  occurred  on  plain- 
tiff's side  of  the  road,  defendant  was  prima  facie 
negligent  in  failing  to  exercise  precaution  nec- 
essary to  avoid  frightening  plaintiffs  mule,  as 
required  by  Lows  191.3,  c.  72,  subc.  9,  |  3. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  472,  473%.] 

3.  HioHWATs  <g=»184(3)— Use  of  Road— Qoks- 

TION    FOR  JUBY— CONKLICnNQ    EVIDENCE. 

Evidence  being  conflicting  as  to  whether 
plaintiff  was  asleep  when  collision  occurred  be- 
tween bis  vehicle  and  defendant's  automobile, 
and  whether  being  startled  he  unconsciously 
guided  his  mule  to  the  left  thus  causing  colli- 
sion, tbe  question  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  li  473,  473%.] 

4.  Appeal  and  E^bob  <S=>1005{3)— Review- 
Verdict— Co  nfuctino   Evidence. 

Verdict  based  on  conflicting  evidence  ap- 
proved by  the  court  in  denying  motion  tor  new 
trial  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ^  3860-3876,  3949.) 

Appeal  from  District  Court  Teton  County ', 
J.  B.  Leslie,  Judge. 

Action  by  E.  R.  Savage  against  B.  F. 
Boyce.  Defendant  appeals  from  Judgment 
for  plaintiff,  and  from  order  denying  motion 
for  new  trial.    Affirmed. 

David  J.  Ryan,  of  Oreat  Falls,  for  appel- 
lant. D.  W.  Doyle,  of  Great  Falls,  for  re- 
spondent 

BRANTLY,  J.  This  action  was  brought 
to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  through  the  negli- 
gence of  the  defendant.  Tbe  plaintiff  resides 
south  of  the  village  of  Conrad,  in  Teton 
county.  On  November  28,  1913,  be  was  re- 
turning from  Conrad  to  his  home,  driving 
a  mule  harnessed  to  a  light  vehicle.  As  he 
proceeded,    be    observed    tbe    defendant    in 
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company  with  others,  abont  a  quarter  of  a 
mile  away  coming  from  the  opposite  direc- 
tion In  an  automobile.  The  automobile  was 
owned  by  defendant  and  was  driven  by  him. 
As  the  two  vehicles  were  about  to  pass,  the 
automobile  came  loto  collision  with  plain- 
tiff's mule  and  vehicle,  with  the  result  that 
plaintiff  was  thrown  to  the  ground  and  suf- 
fered concussion  of  the  brain  and  contusions 
about  other  parts  of  his  body.  It  Is  alleged 
that  defendant  caused  the  collision  by  his 
negligence  in  falling  to  turn  the  automobile 
far  enough  to  his  right  to  permit  It  to  pass 
plaintiff's  mule  and  vehicle  In  safety.  In 
his  answer  defendant  denied  negligence  on 
his  part,  and,  by  way  of  counterclaim,  de- 
manded Judgment  against  plaintiff  for  dam- 
age done  to  his  automobile.  The  jury  re- 
solved the  Issues  in  favor  of  the  plaintiff 
and  awarded  him  a  verdict.  Defendant  has 
appealed  from  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial. 

[1]  The  only  contention  made  on  behalf 
of  defendant  is  that  the  evidence  was  insuffi- 
cient to  Justify  the  verdict  The  testimony  of 
the  plaintiff  showed  that  the  accident  oc- 
curred under  these  circumstances :  The  high- 
way was  in  a  lane  60  feet  in  width  from 
fence  to  fence.  It  was  graded  up  to  a  crown 
In  the  center,  the  drainage  gutter  on  either 
side  being  3  or  4  feet  from  the  fence,  and 
about  14  Inches  lower  than  the  crown.  The 
graded  portion  was  about  50  feet  in  width. 
The  line  of  principal  travel,  along  which 
plaintiff  was  driving,  was  on  the  west  side, 
to  his  right,  and  as  near  the  fence  as  one 
could  drive  without  encountering  the  bank  of 
the  gutter  on  that  side.  The  part  of  the 
way  to  the  east  was  not  so  much  used,  and 
therefore  not  so  smooth,  but  was  in  good 
condition  for  travel.  The  defendant  ap- 
proached plaintiff  along  the  line  of  principal 
travel  on  the  west  side  until  he  was  within  20 
or  25  feet.  He  then  turned  his  automobile  to 
the  right,  but  not  beyond  the  center  of  the 
way,  apparently  intending  to  pass  plaintiff 
without  turning  out  further  than  was  abso- 
lutely necessary  to  enable  him  to  do  so.  As 
he  was  about  to  pass,  plaintiff's  mule  became 
frightened.  It  first  stopped,  and  then,  in 
an  effort  to  get  away,  turned  to  pteintlfrs 
left.  As  this  occurred,  defendant's  automo- 
bile collided  with  it  and  also  plaintiffs 
vehicle,  throwing  plaintiff  to  the  ground  and 
Injuring  him  as  alleged.  The  automobile 
was  turned  upside  down  and  came  to  rest 
In  the  middle  of  the  way.  Plaintiff  had  ob- 
served the  approach  of  the  automobile  from 
the  time  It  was  a  quarter  of  a  mile  away, 
but  did  not  pay  special  attention  to  It,  be- 
cause his  mule  was  accustomed  to  this  kind 
of  vehicle,  and  he  assumed  the  defendant 
w6uld  take  the  other  side  of  the  way  and 
thus  accomplish  the  passage  without  trouble. 
The  mule  could  not  turn  to  the  right  because 
of  the  proximity  of  the  fence  on  that  side. 


[2]  It  is  apparent  from  this  evidence  that 
the  defendant  was  at  fault  in  falling  to  turn 
reasonably  to  the  right  of  the  center  of  the 
highway,  as  is  required  by  the  statute.  Laws 
1913,  c.  72,  p.  158,  1 1.  He  was  on  the  wronj 
side  of  the  way.  Inasmuch  as  the  ooUbiioD 
occurred  as  it  did  on  plaintiff's  side  of  the 
vray,  'defendant  was  also  prima  fade  at  fault 
in  failing  to  exercise  the  precaution  neces- 
sary to  avoid  frightening  plaintiff's  male, 
and  thus  to  insure  plaintiff's  safety.  Id.  e. 
T2,  p.  150,  {  3. 

[S,  4]  Defendant  endeavored  to  show  Qiat 
plaintiff  was  at  fault  in  that  he  was  asleep, 
and,  being  startled  by  the  aj^roadi  of  de- 
fendant and  the  stopping  of  his  male,  micon- 
sdonsly  guided  the  mule  to  his  left,  and  thu 
caused  it  to  come  in  collision  with  the  aato- 
mobile.  The  evidence  on  this  point  was  in 
conflict,  and  whether  the  plaintiff  was  at 
taxHt,  and  thus  brought  the  catastrophe  upon 
himself,  presented  a  question  which  it  was 
the  exclusive  province  of  the  jury  to  de- 
termine. The  jnry  having  resolved  the  Is- 
sues in  favor  of  the  plaintiff,  and  their  con- 
tusion having  been  approved  by  the  court 
in  denying  the  motion  for  a  new  trial,  it 
must  be  accepted  by  this  conrt  as  final. 

The  judgment  and  order  are  therefore  a^ 
firmed. 

Affirmed. 

BANNER    and  HOLLOWAT,  JJ.,  concur. 


HUFFINE  et  aL  v.  LINCOLiN.     (No.  3751.) 
(Supreme  Court  of  Montana.    Hay  4, 1917.) 

1.  Appbal  and  Ebbob  «=s>629  —  MonoH  to 
Disuiss— TncE  fob  Masino.- 

Under  the  direct  provisions  of  Supreme 
Court  rule  4,  subd.  3  (44  Monf.  xzvii,  123  Pac. 
x),  an  appeal  will  not  be  dismissed  for  failare 
to  file  the  record  within  the  time  required,  where 
the  record  is  filed  before  the  motion  to  dismisa 
was  filed  and  notice  thereof  given  to  appellee. 
[Ed.  Note. — For  other  cases,  see  App^  and 
Error,  Cent.  Dig.  {  2765.] 

2.  EVIDKNCB      «=>213<1)  —  Adiobsibiutt  — 
COMFBOUISE  OfFEB. 

Under  Rev.  Codes,  f  8040,  providini;  that  an 
offer  of  compromise  is  not  an  admission  that 
anything  is  due,  a  compromise  offer  is  inadmiasi- 
ble  in  evidence  against  the  party  making  it 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  745,  748-750.] 

3.  New  Tbial  «=>103  —  Nkwly  Dibcovkbid 
Evidence — Coiq>Boin8E  Ottbr. 

The  discovery  of  a  compromise  offer,  which 
would  be  inadmissible  in  evidence  under  the  di- 
rect provisions  of  Rev.  Codes,  i  8040,  cannot 
be  the  basis  for  granting  a  new  trial  under  sec- 
tion 6794,  authorizing  new  trials  for  newly  dis- 
covered material  evidence,  etc 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {§  215-217.] 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;  Roy  E.  Ayers,  Judge. 

Action  by  Charles  M.  Hnffine  and  Leonle 
Hnfilne  against  A.   Lincoln.    Jadgmait  for 
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plaintiffs,  and  defendant  appeals  from  the 
Judgment  and  an  order  denying  a  new  trial. 
The  appeal  from  the  Judgment  was  dismiss- 
ed, and,  in  the  following  decision,  a  motion  to 
dismiss  the  appeal  from  the  order  Is  denied 
and  the  order  affirmed. 

Belden  &  De  Kalb  and  E.  K.  Cheadle,  all 
of  Ijewlstown.  for  appellant  E.  W.  Mettler 
and  J.  G.  Huntoon,  both  of  Lewistown,  for 
respondents. 

BRANTLY,  O.  J.  In  this  action  the  plain- 
tiffs sought  recovery  of  the  defendant  on  two 
connts.  The  flnt  was  for  a  balance  of  mon- 
eys alleged  to  have  been  received  by  the  de- 
fendant for  the  use  and  benefit  of  Qie  plain- 
tiffs, in  the  sum  of  |2329.08,  this  balance 
having  been  ascertained  and  awarded  to 
plaintiffs  by  arbitrators  to  whmn  they  and 
defeindant  bad  theretofore'  submitted  their 
differences  for  final  adjustment  The  see- 
<»id  was  for  the  sum  of  $406.23  alleged  to 
have  been  due  to  plaintiffs  for  goods,  wares, 
and  merchandise  sold  and  delivered  by  them 
to  the  defendant,  and  for  the  use  of  teams, 
wagons,  harness,  etc.,  furnished  by  them  to 
the  defendant  at  his  special  instance  and  re- 
4juest  The  defendant  answering,  denied 
that  he  owed  any  part  of  the  balance  de- 
manded In  the  first  count  save  and  except 
the  sum  of  $87.67.  He  denied  all  the  alle- 
gations of  the  second  count  By  way  of  fur- 
ther defenses  to  both  connts,  he  alleged  12 
separate  counterclaims.  To  the  fifth,  sixth, 
«l^th,  ninth,  tenth,  -eleventh,  and  twelfth  of 
these  the  plaintiffs  replied,  averring  that  the 
amounts  demanded  therein  bad  all  been  In- 
cluded in  the  submission  to  the  arbitrators 
referred  to  in  the  first  count  of  the  complaint, 
and  had  been  adjusted  and  determined  by 
th^r  award.  As  an  additional  defense  to  the 
eighth  count,  they  inteTx>osed  a  plea  of  the 
statute  of  limitations.  To  all  the  others  they 
inteipoeed  specific  denials.  A  trial  resulted 
in  a  verdict  and  Judgment  for  plaintiffs  for 
$2,336.1S  and  costs.  The  cause  was  brought 
to  this  court  by  appeals  from  the  Judgment 
and  frcMoa  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

[1]  When  the  .record  on  appeal  was  lodged 
with  the  clerk,  counsel  for  plaintiffs  moved 
for  a  dismissal  of  the  appeal  from  the  Judg- 
m«it  on  the  ground  that  it  had  not  been  tak- 
en within  a  year  from  the  date  of  entry 
(Rev.  Codes,  {  7009),  and  of  the  appeal  from 
the  order  on  the  ground  that  the  record  had 
not  been  filed  with  the  clerk  within  60  days 
after  the  appeal  had  been  perfected,  as  pre- 
scribed by  the  rules  of  this  court  (rule  4, 
snbd.  2,  44  Mont  xxvU,  123  Pac.  z).  The 
appeal  from  the  Judgment  was  dismissed  on 
the  ground  stated  in  the  motion;  the  court 
reserving  decision  as  to  the  appeal  from  the 
order  until  final  bearing.  The  motion  In 
this  behalf  is  denied,  for  the  reason  that  the 
record  had  been  filed  with  the  clerk  before 
the  motion  to  dismiss  was  filed  and  notice 
of  it  given.    Bnle  4,  subd.  8. 


r  [2,  3]  The  motion  for  a  new  trial  was  bas- 
ed solely  on  the  ground  of  newly  discovered 
evidence  material  to  establish  defendant's 
eighth  counterclaim,  which  could  not  with 
reasonable  diligence  have  been  discovered 
and  produced  at  the  trial.  The  plaintiffs 
are  husband  and  wife,  the  wife  being  de- 
fendant's daughter.  Eariy  In  the  year  1008 
they  and  George '  Lincoln,  a  son  of  defend- 
ant leased  from  him  certain  ranches,  known 
as  the  Lincoln  ranches,  in  Fergus  county,  with 
the  farming  implements,  machinery,  eta, 
owned  by  him  thereon.  The  lease  was  oral. 
The  terms  of  it  are  in  some  respects  not 
clearly  disclosed  by  the  evidence;  but  it  Is 
apparent  that  the  plaintiffs  and  their  coles- 
see,  among  their  other  obligations,  assumed 
that  of  caring  for  defendant's  herd  of  cattle, 
and  In  consideration  of  their  services  in  this 
behalf  were  to  have  a  half  interest  In  the 
increase  of  It,  in  steers  suitable  for  beef. 
This  arrangement  was,  It  seems,  to  continue 
for  five  years.  At  the  end  of  1908  George 
Lincoln  ceased  to  be  a  party  to  the  lease. 
Thereafter  the  lease  arrangement  was  contin- 
ued between  the  plaintiffs  and  defendant  up 
to  the  latter  part  of  the  year  1012.  Differ- 
ences had  arisen  between  them  as  to  their 
resfpective  rights  and  liabilities  under  the 
lease,  and,  in  order  to  avoid  litigatloii,  on 
November  17,  1012,  they  entered  into  a  writ- 
ten agreement  to  submit  all  these  differences 
to  arbitrators  named  by  them,  for  final  ad- 
justment. It  was  agreed  that  the  final 
award  should  be  filed  with  the  cleric  of  the 
district  court  and  entry  thereof  made  In  the 
Judgment  book  by  the  clerk,  under  the  pro- 
vision of  section  7370  of  the  Revised  Codes. 
The  arbitrators  having  heard  the  evidence 
and  mside  their  award,  filed  it  with  the  clerk 
on  November  23d.  This  action  was  brought 
on  May  19,  1913.  The  trial  took  place  In 
March,  1914,  ending  on  the  0th. 

The  amount  of  recovery  sought  by  defend- 
ant under  the  eighth  counterclaim  was  $3,- 
050,  the  proceeds  of  a  sale  of  beef  cattle  by 
plaintiffs  and  their  oolessee  during  the  year 
1908  for  which  defendant  alleged  they  had 
failed  to  account  to  him.  There  was  a  con- 
flict In  the  evidence  at  the  trial,  both  upon 
the  question  whether  the  sum  demanded  was 
due  from  the  plaintiffs  under  the  contract  of 
lease,  and  upon  the  question  whether  they 
had  accounted  for  It  in  the  adjustment  by 
the  arbitrators. 

The  facts  recited  in  the  foregoing  narrative 
are  suflldent  to  make  clear  the  purport  of 
the  affidavits  presented  in  support  of  the  mo- 
tion. The  affldaivlt  of  defendant,  after  a 
brief  reference  to  the  origin  and  character 
of  his  claim,  and  a  ^)ecific  averment  to  the 
effect  that  his  right  to  the  sum  claimed  had 
not  been  adjusted  by  the  arbitrators,  alleges: 

"On  or  about  the  10th  day  of  March,  A.  D. 
1914,  I  discovered  evidence  which  will  establish 
the  fact  that  the  said  moneys  so  received  by 
the  plaintiil  Leonie  Huffine  from  the  affiant  did 
not  belong  to  her  under  the  terms  of  the  said 
lease.    That  on  said  10th  day  of  March,  A.  D. 
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1914,  I  discovered  a  memorandum  in  writing  in 
the  handwriting  of  the  said  plaintiCE  Leonie  Suf- 
fine,  which  contains  amonK  other  things,  a  clause 
as  follows:  'We  •  •  *  agree  to  pay  rents 
and  taxes  and  return  to  A.  Lincoln  $5,300  which 
George  Lincoln  and  the  Huffines  received  for  the 
beef  which  was  shipped  from  the  AL  herd  of 
cattle  in  the  spring  of  1908  or  about  the  time 
the  lease  began.'  That  said  evidence  is  new  ma- 
terial to  the  issue,  and  not  cumulative,  nor  will 
it  be  brought  to  impeach  any  evidence  or  tes- 
timony of  any  witnesses  who  have  heretofore 
been  examined  in  said  action.  That  I  did  not 
know  of  the  existence  of  said  evidence  and  could 
not  by  the  use  of  the  utmost  diligence  have  dis- 
covered and  produced  the  same  upon  the  former 
trial." 

An  afBdavit  by  George  Lincoln  states  that 
he  Is  acquainted  with  the  handwriting  of 
Leonie  Huffine,  that  the  memoTandum  quot- 
ed toy  the  defendant  was  written  by  her,  that 
he  is  familiar  with  the  matter  stated  in  de- 
fendant's aflldaTit,  and  that  he  belieTes  those 
statements  are  tme. 

The  plaintiffs  filed  counter  affidavits.  That 
of  Leonie  Huffine  recites  that  when  the  ques- 
tion of  settlement  arose  between  the  plaintlfCs 
and  defendant,  in  order  to  avoid  litigation, 
they  made  in  writing  mutual  offers  of  terms 
of  settlement,  exact  copies  of  which  are  at- 
tached; that  no  other  offer  was  ever  made; 
that  In  his  ooimter  offer  the  defendant  made 
no  mention  of  the  sum  of  $5,300;  that  the 
parties  could  not  agree  upon  a  settlement 
upon  the  basis  of  any  of  the  offers,  and 
thereupon  agreed  to  submit  their  differences 
to  arbitration ;  that  upon  the  hearing  by  the 
arbitrators  evidence  was  given  on  both  sides 
in  relation  to  all  the  claims  existing  between 
the  parties,  including  the  claim  for  which 
recovery  Is  sought  In  defendant's  eighth 
counterclaim;  that  the  arbitrators  made  their 
award  upon  the  evidence;  and  that  such 
award  is  in  full  force  and  effect  It  is  fur- 
ther alleged  that  plaintiffs'  offer  was  deliv- 
ered to  the  defendant ;  that  at  all  times  aft- 
er it  was  made  he  had  full  knowledge  of  its 
contents ;  that  after  it  was  made,  and  prior 
to  tlie  submission  of  their  differences  to  ar- 
bitration, this  plaintiff  and  defendant  dis- 
cussed It;  and  that  the  affiant  never  at  any 
time  made  the  offer  to  the  defendant  set 
forth  In  his  affidavit,  the  only  offer  made  by 
her  being  the  one  a  copy  of  which  she  ten- 
ders with  her  affidavit  The  affidavit  of  the 
plaintiff  Chas.  M.  Huffine  avers  that  a  second 
offer  was  made  to  defendant,  proposing 
terms  of  settlement  different  from  those  em- 
bodied in  the  one  referred  to  by  Leonie  Huf- 
fine, which  contained  no  reference  to  the 
sum  Oif  $5,300  adverted  to  therein.  In  all 
other  particulars  bis  affidavit  agrees  sub- 
stantially with  the  affidavit  of  Leonie  Huf- 
fine. Both  the  memoranda  referred  to  are 
attadied  as  exhibits  to  his  affidavit  The 
material  parts  of  the  memoranda  of  the  two 
offers  are  the  following: 

"No.  1.  We  turn  over  1,075  head  of  cattle  and 
reserve  the  right  to  cut  and  ship  the  beef  and 
agree  to  pay  rents  and  taxes  and  return  to 
llncoln  one-half  of  $5,300,  or  $2,650,  which  Geo. 
Xdncoln  and  the  Huffiues  received  for  the  beef 


which  was  shipped  from  the  AL  herd  of  cattle 
in  the  spring  of  1908,  or  about  the  time  the  lease 
began." 

"No.  2.  We  turn  over  1,075  head  of  cattle,  in- 
cluding beef.  We  pay  no  rents  or  taxes;  also 
we  are  to  have  all  cattle  which  we  may  gather 
in  excess  of  the  1,075  head  of  cattle,  or  $40 
per  head.  We  select  a  man,  and  Lincoln  a  man, 
they  to  select  a  third  man,  to  cut  and  ship  the 
beef.  Neither  Lincoln  nor  Huffine  to  have  any- 
thing to  do  with  the  cutting  or  shipping  of  the 
beef.    These  men  also  count  the  catUe.' 

The  portions  of  these  memoranda  quoted 
are  each  followed  by  an  enumeration  of  ar- 
ticles of  personal  property  which  were  to  be 
delivered  to  the  defendant,  indndlng  differ- 
ent kinds  of  grain,  colts,  and  hogs.  In  case 
either  offer  should  be  accepted  as  the  basis 
of  settlement 

The  counter  offer  by  defiendant  la  the  fbl- 
l6wlng: 

"A.  Lincoln  will  settle  upon  following  basis, 
if  settled  without  litigation,  to  wit:  (1)  Huffier 
to  pay  all  taxes  for  1912.  (2)  Huffine  to  pay 
$3,000  for  use  of  property  present  time.  (3) 
HufBne  to  pay  his  share  on  state  land  pur- 
chase. (4)  Huffine  to  return  1 'iOO  head  of  cat- 
tle; also  all  the  stock  and  calve*  of  thorough- 
bred cattle.  (5)  Huffine  to  return  horses  receiv- 
ed and  one-half  Increase.  (6)  Huffine  to  return 
13  sows  and  39  pigs.  (7)  Huffine  to  return 
enough  hay  to  winter  cattle  and  horses  to  May 
1,  1913.  (8)  Huffine  to  return  seed  and  feed 
erain  that  he  had  and  used  of  A.  Lincoln.  (9) 
Huffine  to  repair  ditch  as  agreed,  or  pay  equiv- 
alent of  it  in  money.  If  the  Bobbins  desert  is 
deeded  back,  waive  <daim  on  ditch." 

At  the  argument  In  this  court,  attention 
having  been  called  to  the  denials  In  plain- 
tiffs' affidavits  that  the/ had  never  made  the 
offer  quoted  in  defendant's  affidavit  counsel 
for  defendant  admitted  that  the  copy  of  the 
memorandum  attached  to  plaintiffs'  affidavit, 
as  plaintiffs'  first  offer,  is  a  true  copy  of  the 
original.  Their  argument,  however,  is  that, 
If  tlf^  memorandum  bad  been  brought  to  the 
knowledge  of  the  jury  at  the  trial,  the  result 
would  necessarily  have  been  a  finding  In 
faror  of  the  eighth  counterclaim,  and  hence 
that  Judgment  would  have  gone  for  the  de- 
fendant This  argument  proceeds  upon  the 
assumption  that  the  memorandum  embodies 
a  distinct  admission  by  plaintiffs  that  the 
defendant  is  entitled  to  the  proceeds  of  the 
sale  ruade  in  1908,  and  that  upon  another 
trial  it  will  without  question  establish  bis 
right  to  recover  them.  If  we  accept  the 
assumption  of  counsel  as  correct  the  concla- 
sion  must  follow,  for,  though  the  evidence  la 
cumulative  in  character,  the  legal  effect  of 
it  would  be  to  overcome  any  denial  of  their 
liability  by  the  plaintiffs.  But  the  effect  to 
be  given  to  the  writing  is  to  be  determined, 
not  by  looking  alone  to  the  excerpt  referred 
to,  but  by  an  analysis  of  all  the  memoranda 
In  connection  with  tlie  circumstances  under 
whldi  they  were  wrlttffli.  There  is  'an  ap- 
parent inconsistency  in  the  statements  of 
plaintiffs  as  to  all  the  drcumstances.  In  that 
Leonie  Huffine  states  tliat  only  one  offer  was 
made  by  plaintiffs  and  the  counter  offer  by 
defendant  whereas  Chas.  H.  Huffine  states 
that  plaintiffs  made  a  second  offer ;  nevertbe- 
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ess  it  stands  admitted  by  the  defendant,  be- 
■anse  lie  did  not  file  an  affldarlt  contradlct- 
ug  ttM>se  of  plaintiffs,  that  the  memoranda 
•vere  offers  and  a  counter  offer  made  In  an 
effort  by  the  i^rtles  to  adjust  their  dlfler- 
t^nces  and  thus  avoid  a  resort  to  litigation. 
In  legal  effect,  then,  the  offer  of  plaintiffs  Is 
not    to    be  construed  as  an  admission  that 
anything  was  due  defendant,  but  as  an  offer 
of  a  compromise.    If,  therefore,  It  had  been 
offered  in  evidence  at  the  trial  it  would  not 
have   l>een  admissible.    Rev.  Codes,  {  8010; 
Scott  V.  Wood,  81  Cal.  405,  22  Pa&  871;   1 
Elliott  on  Evidence,  646 ;  2  Wigmore  on  Evi- 
dence, 1061.    it  would  have  been  held  whoUy 
incompetmt,  and  the  like  ruling  would  neces- 
tuirily   be  made  with  reference  to  It  on  an- 
other trial.    Hence  it  cannot  be  regarded  as 
material  within  the  requirement  of  the  stat- 
ute authorizing  the  granting  of  a  new  trial 
on  Uie  ground  of  newly  discovered  evidence. 
Itev.  Codes,  {  6794. 

Under  the  well-settled  rule,  newly  discov- 
ered evidence,  offered  as  a  ground  for  a  new 
trial,  must  not  only  be  material,  but  so  sub- 
stantial In  character  that  it  would  probably 
produce  a  differoit  result  on  another  trlaL 
state  V.  Matklns,  46  Mont.  5d,  121  Paa  881, 
and  cases  cited.    It  is  only  when  the  applica- 
tion  makes  out  a  case  of  this  degree  of 
cogency   that  a  trial  court  should  be  held 
guilty  of  an  abuse  of  discretion  in  denying  it. 
There  must  be  an  ead  to  litigation.     The 
prevailing  party  is  presumptively  entitled  to 
the   relief  awarded  him.     The  presumption 
thus   established   in  his  favor  may   not  be 
overturned   until   a   cogent   reason   appears 
why  the  discretion  vested  in  the  trial  court 
should  be  exercised  in  favor  of  his  adversary. 
Hence,  no  substantial  reason  ai^iearing  why 
lilalntiffs  should  be  deprived  of  their  advan- 
tage,  the  application  was  properly  denied. 
The  order  is  affirmed. 
Affirmed. 

SAKNEB  and  HOLLOW  AY,  JJ.,  concur. 


ELLING  et  al.  V.  FINE.    (No.  3752.) 
(Supreme  Court  of  Montana.     May  4,   1917.) 

1.  ESTOPPKI.  *=>70(3)— Title  of  Mobtgaoeb— 
Failube  of  Mobtoaoob  to  Assebt  Rights. 

If,  on  the  face  of  a  deed  and  contract  con- 
cerning mining  properties,  tlie  transaction  clear- 
ly amounted  to  a  mortgage  of  tlie  properties,  the 
mortgagee  got  no  title  by  failure  of  the  mortga- 
gor to  assert  his  rights  in  tlie  property  as  such, 
because  once  a  mor^ge  always  a  mortgage. 

[Kd.    Note.— For   other    cases,    see    Estoppel, 
Cent.  Dig.  |i  185,  186.] 

2.  MoBTOAOEs  «=»33(5)— Nature  of  Tb'ansac- 
TiOK— Deed — Oontbaot  to  Reconvey. 

Where  the  owners  of  mining  proi)erty  ex- 
ecuted a  deed  conTejing  separate  lodes  and  mill 
iitcii,  and  the  grantee  and  liis  wife  executed  a 
contract,  agreeing  to  reconvey  on  payment  only 
ten  lodes  and  mill  sites,  comprised  in  a  particu- 
lar group,  containing  no  reference  to  a  loan,  no 
mention  of  any  indebtedness,  and  no  engagement 


by  the  grantors  to  pay  or  do  anythln;;,  the  trans- 
action was  prima  facie  a  sale  to  the  grantee, 
with  an  option  to  the  grantors  to  repurchase. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  79.] 

3.  Mortgages  iS=s>30  —  Deed  Intended  as 

MOBTOAGB — BUBDEN    OF   PBOOF. 

One  claiming  that  a  deed  was  intended  as  a 
mortgage  has  the  burden  ot  proof  where  resort 
to  extrinsic  evidence  is  necessary. 

[Rd.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  if  95,  96.] 

4.  Mobtoages  «s3608^  —  Laches  or  Mobt- 
oaoob. 

Defendant,  who  sold  mining  property,  the 
buyer  and  his  wife  executing  a  contract  to  recon- 
vey part  of  the  property,  so  that  prima  facie 
the  transaction  was  a  sale  with  option  to  re- 
purchase, was  barred  by  laches  from  contending 
that  the  transaction  was  intended  as  a  mortgage, 
a  conclusion  to  reach  which  extrinsic  evidence 
was  necessary,  he  having  stood  idly  by  for  more 
than  13  years  while  his  grantee  treated  the  prop- 
erty as  his  own,  spent  money  upon  it,  paid  taxes 
and  died,  while  hu  executors  operated  the  prop- 
erty, improved  it,  and  paid  taxes,  and  whde  it 
passed  throuj^h  probate  proceedings  and  was 
formally   distributed. 

(Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  {  1815.] 

5.  Mobtoages  «=3608%— Laches— Bzcusb. 

That  a  grantor  claiming  his  deed  was  a 
mortgage  delayed  in  asserting  his  rights  against 
his  grantee  and  the  letter's  executor  and  heirs 
on  account  of  lack  of  funds,  because  he  "didn't 
want  to  start  anything"  until  satisfied  of  hla 
ability  "to  go  through  with  it,'*  was  not  an 
excuse  for  tlie  mortgagor's  laches  in  delaying 
to  contend  that  th'e  transaction  involved  was  a 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1815.] 

6.  Tbtal  «=>397(1)— Findings— Necessitt. 

Where  defendant  was  barred  by  his  laches 
from  raising  the  question  whether  the  transac- 
tion in  suit  was  a  mortzage  or  not,  the  trial 
court  was  justified  in  failing  specifically  to  find 
on  the  subject. 

lEd.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  i  940.] 

Appeal  from  District  Court,  Madison  Coun- 
ty;  J.  B.  Polndexter,  Judge. 

Action  by  Mary  E.  Elling  and  others 
against  Benjamin  J.  Fine.  From  a  Judgment 
for  plaintiffs  and  an  order  denying  new  trial, 
defendant  appeals.  Judgment  and  order  af- 
firmed. 

S.  V.  Stewart  and  Oeo.  R.  Allen,  both  of 
Virginia  City,  and  Walsh,  Nolan  &  Scalion, 
of  Helena,  for  appellant  Hartman  &  Hart- 
man,  of  Bozeman,  for  respondents. 

SANNER,  J.  In  this  case  it  is  admitted  by 
tlie  pleadings,  established  by  uncontradicted 
evidence,  or  foimd  by  the  court:  That  the  de- 
fendant, B.  J.  Fine  (the  appellant  here),  and 
one  J.  H.  Pankey  were,  on  Jannary  28,  1895, 
Indebted  to  Henry  BlUng  in  the  sum  of  ?93,- 
494.62,  all  incurred  in  the  purchase,  mainte- 
nance, and  operation  of  certain  mining  prop- 
erties situate  in  Madison  county,  among 
them  ten  unpatented  claims  and  mill  sites, 
referred  to  as  the  "Easton  group,"  which  are 
the  subject  of  the  present  controversy.     On 
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that  day  Fine  and  Pankey  ezecated,  and  a 
few  days  later  delivered  to  EUlng,  an  in- 
stroment,  in  form  a  de^d  absolute,  conveying 
the  properties  so  owned  by  them  to  him.  At 
tile  same  time  and  as  part  of  the  same  trans- 
action Elllng  (hie  wife  joining)  entered  into  a 
written  agreonent  with  Fine  and  Pankey, 
whioh  agreement  recited  the  execution  of  said 
deed  and  the  desire  of  Fine  and  Pankey  to 
have  "the  privilege  of  repurchasing"  the 
Easton  group,  and  provided  that  Elling  would 
"resell  and  reconvey"  the  same  to  Fine  and 
Pankey  if  they  should  on  or  before  February 
1,  1889,  pay  or  cause  to  be  paid  to  Elling 
'!the  sum  of  $93,494.62,  together  with  interest 
thereon  •  •  •  at  the  rate  of  10  per  cent 
per  annum,  and  the  necessary,  proper,  and 
legitimate  expenses  of  operating,  preserving, 
and  maintaining  the  title  and  right  to  the 
possession  of  said  iwoperty,  •  •  •  with 
interest  on  such  amounts  at  the  same  rate." 
Other  stipulations  of  this  agreement  are 
these:  That  Elling,  If  he  worked  the  proper- 
ty, most  do  80  "in  miner-like  fashion  and  in 
a  manner  conducive  to  the  best  interests  of 
all  the  parties  to  the  contract" ;  that  any 
profits  derived  from  such  operations  "shall 
be  credited"  on  the  sum  fixed  as  the  repur- 
chase price  (viz.  $93,494.62);  that  the  costs 
of  improvement  and  operation  "shall  be  a 
charge  against  the  property  and  shall  bear  in- 
terest at  the  rate  of  10  per  .cent  per  annum" 
that  Elling  "shall  keep  a  Just,  true,  and  ac- 
curate account"  of  bis  receipts  from  and  ex- 
penditures on  behalf  of  the  prcqperty;  that 
"either  party  to  this  contract  may  negotiate 
a  sale"  of  the  property,  "but  no  sale  can  be 
made  by  either  •  •  •  without  the  con- 
sent of  the  other  party  in  writing";  that  if 
Elling  "shall  negotiate  a  sale  •  •  •  he 
shall  receive  one-third  *  *  *  of  the  pro- 
ceeds over  and  above  the  sum  of  $93,494.62, 
with  interest  •  ♦  •  costs,  and  expendi- 
tures," but  if  Fine  and  Pankey  should  nego- 
tiate a  sale,  Elling  "is  to  receive  nothing" 
over  and  above  said  sum,  with  interest,  costs, 
and  expenses ;  that  EUing  must  maintain  and 
defend  the  title  and  XMSsession  of  said  prop- 
erty against  all  persons  and  protect  it  from 
waste  or  destruction;  and  that  Fine  and 
Pankey,  or  either  of  them,  shall  have  the 
right  "at  any  time  and  at  all  reasonable 
times  to  enter  upon  the  premises  for  the  pur- 
poses of  examination  and  inspection."  EU- 
ing went  into  possession  immediately,  and 
from  that  time  rranalned  in  the  sole  and  ex- 
clusive possession  of  the  property,  working 
and  developing  it  imtU  his  death  in  Novem- 
ber, 1900.  Thereafter  the  executors  of  his 
wUl  continued  to  possess,  operate,  and  devel- 
op the  property,  until  by  decree  of  the  district 
court  of  Madison  county  It  was  formally  dis- 
tributed to  the  plaintiffs  as  heirs  at  law  and 
devisees  of  Henry  Elling,  since  which  time 
the  plaintiffs  have  possessed,  operated,  and 
developed  the  same.  During  the  period  elaps- 
ing since  January  28, 1896,  said  Henry  Elling, 
his  executors,  and  these  plaintiffs  have  paid 
all  taxes  levied  against  said  property,  have 


made  large  expenditures  In  mining,  develop- 
ing, and  improving  the  same,  snch  expendi- 
tures over  and  above  all  Fecelpts  derived 
therefrom  amounting  in  1899  to  $62,627JI8, 
which,  with  the  purchase  price,  made  a  total 
of  $146,122.66  and  all  this  without  accoonting 
to  any  one.  Meanwhile,  and  on  February  21, 
1896,  there  was  issued  to  Henry  EUing,  and 
on  March  23,  1896,  by  him  recwded,  a  pat- 
ent from  the  United  States  granting  the  EiHst- 
on  group  in  fee  simple  to  him.  The  value  of 
this  property  was  always  specnlatlTe  and 
fluctuating  in  diameter,  never  demonstrably 
greater  than  $S^,4»i.9Z.  With  fnU  knowl- 
edge of  all  that  Skd  been  or  was  being  done. 
Fine  and  Pankey  stood  by  demanding  no  a(s 
coontlng,  questioning  no  act,  offering  no  re- 
payment nor,  save  some  verbal  declarattons 
to  strangers  made  by  Fine  shortly  before  the 
plaintiffs  brought  this  suit  in  Febmary,  1913, 
had  he  or  Pankey  asserted  any  claim  to  the 
property,  and  Pankey  does  not  now  assert 
any  sudi  claim.  Fine's  contention,  as  set 
fbrth  in  Ids  counterclaim,  is  that  the  trans- 
action whereby  EUing  became  pceaessed  of 
the  prt^wrty  in  questian  was  intended  as  se- 
curity for  the  repayment  of  the  indebtedneaa 
then  due  from  Fine  and  Pankey  as  above 
mentioned,  and  that  said  transaction  there- 
fore amounts  to  a  mortgage,  from  which  he 
oucht  now  to  be  i>ermltted  to  redeem  by  pay- 
ing such  sum  as  may,  after  accounting  by 
the  plaintiffs,  be  found  to  be  still  due.  Hie 
trial  court  though  requested  by  both  sides  to 
find  upon  this  contention,  failed  to  do  so 
spedflcally,  but  held  that  Fine  is  barred  by 
la<d>es  fron^  making  this  claim  or  asserting 
any  right  to  or  interest  in  the  property,  and 
also  that  his  "cause  of  action  set  up  in  his 
counterclaim  herein  is  barred  by  the  provi- 
sions ot  the  statute  of  limitations  of  this 
state"  As  the  result  plaintiffs  were  adjudg- 
ed to  .t>e  tlie  absolute  owners  of  the  property 
and  their  title  to  the  same  was  quieted  as 
against  Fine.    Hence  these  wpeals. 

[1-iS]  We  may  premise  at  tlie  outset  that, 
if  upon  the  face  of  the  instruments  the  trans- 
action, made  up  of  the  deed  and  contract, 
clearly  amounts  to  a  mortgage,  the  judgment 
is  wrong;  for,  "once  a  mortgage  always  a 
mortgage,"  plaintiffs  had  no  title,  and  coald 
get  none  by  the  faUure  of  Fine  to  assert  what 
was  obvious  on  an  inspection  of  the  record. 
But  such  is  not  upoii  its  face,  the  effect  ot 
the  transaction.  The  deed  is  alMolute  and 
conveys  27  separate  lodes  and  miU  sites. 
The  contract  bears  date  two  days  later  tban 
the  deed,  and  EUing's  wife  joined  in  its  exe- 
cution. Of  the  27  lodes  and  miU  sites  it  cov- 
ers and  agrees  to  reconvey  only  the  10  com- 
prised in  the  so-called  Baston  group.  It  con- 
tains no  reference  to  a  loan,  no  motion  ot 
any  indebtedness,  no  engagement  by  Fine 
and  Pankey  to  pay  or  do  anytliing,  although 
some  of  its  provisions,  such  as  those  men- 
tioned above,  are  remarkable;  they  are  not 
necessarily  inconsistent  with  its  expressed 
purpose  to  ctmfer  upon  Fine  and  Faakey  an 
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option  to  repurchase  property  theretofore 
conveyed  by  them  absolutely  to  Elllng.  Pri- 
ma fade  the  transaction  was  a  sale  to  Ell- 
in? with  an  option  to  Fine  and  Pankey  to  re- 
purchase. Gassert  v.  Bogk,  7  Mont  S85,  19 
Pac.  281,  1  U  R.  A.  5840.  To  readi  the  con- 
clusion that  it  was  Intended  as  a  mortgage, 
resort  to  ^ctrlnslc  evidence  was  necessary. 
This  means  that  the  burden  was  upon  Fine 
(Gassert  v.  Bogk,  supra ;  Rlley  v.  Blacker,  SI 
Mont  864,  1B2  Pac.  768),  and  that  be  could 
be  barred  by  laches  from  making  the  conten- 
tion (RU^  T.  Blacker,  supra;  Harrington  y. 
Bntte  ft  Superior  Co.,  Ud.,  52  Mont  263, 
279,  157  Pac.  181 ;  27  Cyc  231). 

[4]  The  trial  court  held  that  he  was  so 
barred,  and  we  can  see  no  reason  for  deny- 
ing this  conclusion.  The  time  within  which 
It  became  the  duty  of  Fine  to  diallenge  the 
apparent  effect  of  the  transaction  commenced 
to  nm  on  February  1,  1899,  when  the  option 
contract  expired,  and  he  became  charged  with 
the  knowledge  that  Elllng  ml^t  thereafter 
treat  the  property  as  unaffected  by  any  claim. 
From  that  time  until  the  heirs  of  Elllng  com- 
menced this  suit  more  than  IS  years  elapsed, 
during  which  Fine  stood  idly  by  while  Elllng 
treated  the  property  as  his  own,  sprat  money 
upon  It  paid  the  taxes,  and  died,  while  the  ex- 
ecutors of  Blling'B  will  operated  the  property, 
spent  money  for  Its  Improvement  and  paid  the 
taxes  upon  It  while  the  property  passed 
through  probate  proceedings  and  was  by  de- 
cree formally  distributed  to  EUlng's  heirs, 
and  while  they,  as  snch  heirs,  have  operated 
the  property  and  paid  the  taxes  on  It  ev«r 
since.  BUey  v.  Blacker,  supra,  presented  a 
tfmllar  situation,  concerning  which  we  said: 

"LAcfaes,  considered  as  a  bar  independent  of 
the  Rtatute  of  limitations,  is  a  concept  of  equity; 
it  means  neglij;enee  in  the  assertion  of  a  right; 
it  is  the  practical  application  of  the  maxim, 
'Equity  aids  only  the  vigilant;'  and  it  exists 
when  there  has  been  unexplained  delay  of  sud) 
duration  or  character  as  to  render  the  enforce- 
ment of  the  asserted  right  inequitable.  There- 
fore it  has  often  been  held  by  this  coart  that: 
Wliile.a  mere  delay  short  of  the  pwiod  of  the 
statute  of  limitations  does  not  of  itself  raise 
the  presumption  of  laches  (Wright  v.  Brooks,  47 
Mont.  99,  130  Pac.  968 ;  Parchen  v.  Chessman, 
49  Mont  326,  142  Pac.  631,  146  Pac.  40U,  Ann. 
Caa.  1916A,  681 :  Brandy  v.  Canby,  50  Mont 
454,  148  Pac.  816),  yet  'good  faith  and  reason- 
able diligence  only  can  call  into  activity  the 
powers  of  a  court  of  equity,  and,  independent- 
ly of  the  period  fixed  by  tl>e  statute  or  limita- 
tions, stale  demands  will  not  be  entertained  or 
relief  granted  to  one  who  has  slept  upon  his 
rights.  Considerations  of  public  policy  and  the 
difficid^  of  doing  justice  between  Uie  parties 
are  sufficient  to  warrant  a  court  of  equity  in 
refusing  to  institute  an  investigation  where  the 
Iap.se  of  time  in  the  assertion  of  the  claim  is 
such  as  to  show  inexcusable  neglect  on  the  part 
of  the  plaintiff,  no  matter  how  apparently  just 
his  claim  may  be;  and  this  is  particularly  so 
where  the  relations  of  the  parties  Iiave  been 
materially  altered  in  the  meantime.'  Kavanaugb 
V.  Flavin,  35  Mont  133,  88  Pac.  784;  Streicher 
V.  Murray,  36  Mont  45,  02  Pac.  36;  Brundy  v. 
Canby,  supra.  What  constitutes  a  material 
chance  of  condition  has  been  the  subject  of  much 
judidal  discussion  and  some  judicial  dissension ; 
but  wliatever  doubt  there  may  b«  as  to  other 


circumstances,  it  never  has  been  questioned,  t» 
our  knowledge,  that  the  death  of  one  of  the  par- 
ties to  the  transaction  is  such  a  change." 

To  the  same  effect  see  16  Cyc.  163,  164, 
and  cases  dted. 

[5]  Otie  only  explanation  Fine  offers  for 
his  delay  is  ladc  of  funds;  he  "didn't  want 
to  start  anything"  until  satisfied  of  his  abil- 
ity "to  go  through  with  It"  However  ap- 
propriate this  stand  may  be,  considered  as 
business  strategy.  It  has  no  virtue  In  the 
field  of  equity  where  Fabian  tactics  are  al- 
ways dangerous.  Especially  futile  must  It 
he  to  avoid  the  effect  of  inaction  so  pro- 
longed as  here,  when  there  were  things  he 
could  have  done,  such  as  to  proclaim  his 
position,  to  demand  an  accounting,  to  pro- 
test against  expenditures  he  now  seems  to 
question,  which  required  no  outlay  whatever. 
Under  the  circumstances  here  ^own,  lack 
of  funds  is  no  excuse  (16  Cyc.  159,  and  cases 
dted;  Leggett  v.  Standard  Oil  Co.,  149  U. 
S.  287,  13  Sup.  Ct  902,  37  K  Ed.  787 ;  Hay- 
ward  V.  National  Bank,  06  U.  S.  611,  24  L. 
Ed.  855;  Carter  v.  Mayor  of  Chattanooga 
[Tenn.  Ch.  App.]  48  S.  W.  117;  Bower  v. 
Stdn,  177  Fed.  673,  101  O.  a  A.  299),  and 
the  court  was  clearly  right  In  applying  the 
doctrine  of  laches  (Rlley  v.  Blacker,  supra; 
Mahen  v.  Farwell,  97  111.  56;  Schradakl  v. 
Albright  93  Mo.  42,  5  S.  W.  807 ;  Turner  v. 
Llttlefield,  46  111.  App.  109 ;  Broaddus*  Hdrs 
V.  Potts,  140  Ky.  683,  131  S.  W.  610;  EUlott 
V.  Bunce,  10  Cal.  App.  741,  103  Pac.  897; 
Goree  v.  Clements,  94  Ala.  337,  10  South.  906 ; 
Chapman  v.  Bank  of  California,  97  Cal.  156, 
31  Pac.  896;  Melllsh  v.  Koberts<m,  25  Vt 
603;  Barter  v.  Twohlg,  158  V.  S.  448,  15 
Sup.  Ct  883,  39  L.  Ed.  1049;  Baitd  v.  Balrd, 
48  Colo.  606,  111  Pac.  79;  Fitch  v.  Miller, 
200  111.  170,  66  N.  E.  650;  Landrum  v.  Bank 
et  al.,  63  Mo.  48). 

[I]  If,  then,  Fine  was  barred  by  his  laches 
from  raising  the  question  of  mortgage  or  no 
mortgage,  the  court  below  was  Justified  In 
falling  to  specifically  find  upon  the  subject; 
Indeed,  sudi  a  finding  would  have  been  a 
pare  gratuity.  We  may  remark,  however, 
that  If,  as  respondents  Insist  with  some  rea- 
son, a  fair  Inference  from  the  language  of 
the  findings  made  la  that  the  transaction  was 
In  fact  what  It  appears  to  be,  viz.  a  deed 
absolute  with  an  option  to  r^urchase,  we 
should  not  be  Inclined  to  disturb  that  conclu- 
sion, because  we  cannot  say  from  a  careful 
reading  of  this  record  that  the  evidence  clear- 
ly preponderates  against  It 

Appellant  assails  with  much  force  the 
finding  that  Fine's  cause  of  action  as  set 
forth  in  his  counterclaim  "Is  barred  by  the 
provisions  of  the  statute  of  limitations  of  this 
state."  This  finding  la  rather  vague,  since  It 
does  not  indicate  what  provisions  of  the  stat- 
ute of  limitations  are  held  to  be  a  bar,  and 
It  may  be  that  appellant's  criticisms  are 
sound;  but  If  the  appellant  Is  barred  by 
ladies,  and  that  conclusion  Is  suffldent,  as 
It  dearly  la,  to  sustain  the  Judgment,  the 
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quentlon  of  llmltatlonB  becomes  of  no  im- 
portance. 

The  other  matters  assigned  as  error  could 
not  command  a  reversal,  and  therefore  will 
not  be  further  considered. 

The  Jadgment  and  order  appealed  from  are 
affirmed. 

BRANTLY,  O.  J.,  and  HOLLOWAY,  J., 
•concur. 


LEE  et  aL  v.  COLQUHOUN.    (S.  F.  7243.) 
{Supreme  Court  of  California.    April  26,  1917.) 

Judgment  «=»460(6)  —  Suit  to  Skt  Asiob— 

Complaint. 
The  complaint  to  set  aside  a  Judgment  as 
obtained   by   fraud   and   without   process   must 
show  a  defense  on  the  merits,  and  ability  to 
present  proof  thereof. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |.  885.1 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Action  by  Henry  E.  Lee  and  another 
against  W.  W.  Colquhoun.  From  an  adverse 
judgment,  plalntitTs  appeal.    Affirmed. 

H.  li.  Clayberg,  Clark  Clement,  and  Clay- 
berg  ft  Whitmore,  all  of  San  Francisco,  fbr 
appellants.  Walter  Slack  and  Joseph  V 
Hutchinson,  both  of  San  Francisco,  for  re- 
spondent. 

SLOSS,  J.  The  plaintiffs  appeal  from  a 
judgment  entered  against  them  pursuant  to 
an  order  sustaining  a  demurrer  to  their  first 
amended  complaint. 

The  action  was  one  In  equity  to  set  aside 
a  money  judgment  obtained  by  the  defendant 
herein  against  the  plaintiffs  anfd  one  Pack, 
Individually  and  as  copartners.  It  will  suf- 
fice for  present  purposes  to  say  that  by  their 
complaint  the  plaintiffs  sought  to  set  up,  as 
grounds  for  equitable  relief,  that  there  had 
not  been  legal  service  of  summons  upon  them, 
and  that  the  judgment  had  been  obtained 
by  fraud.  Without  examining  the  sufficiency 
of  the  averments  relied  on,  we  may  assume 
that  the  plaintiffs  stated  facts  suffici^it  to 
support  their  claims  in  these  respects.  But 
the  complaint  was  totally  devoid  of  any 
averment  to  the  effect  that  the  plaintiffs 
herein  ever  had  or  now  have  a  meritorious 
defense  to  the  action  which  resulted  in  the 
Judgment  of  which  they  complain,  or  that 
such  Judgment  was  not,  In  fact.  Just.  Even 
though  a  ju'dgment  may  have  been  obtained 
through  fraud,  or  without  service  of  process, 
a  court  of  equity  will  not  grant  relief  against 
it  in  favor  of  a  party  who  "claims  only  the 
barren  right  of  being  permitted  to  defend 
ngalnst  a  claim  to  which  he  had  no  defense." 
(iregory  v.  Ford,  14  Cal.  138,  73  Am.  Dec.  639. 
In  an  action  to  set  aside  a  judgment  for 
these  grounds,  the  plaintiff  must  diow : 


"Hiat  he  has  a  defense  to  tbe  original  action 
upon  the  merits,  and  that  he  is  able  to  preaeDt 
to  the  court  the  evidence  constitutiiic  that  de- 
fense. It  is  not  snfiicient  to  merely  aJlece  these 
matters  as  ultimate  tacts,  or  to  aver  than  in 
the  form  of  an  affidavit  of  merits,  bnt  the  facta 
themselves  •  •  •  must  be  incorporated  into 
his  complaint,  so  that  the  court  may  determine 
that  if  bis  allegationa  are  admitted  by  the  otber 
party,  the  plaintiS  would  have  been  entitled  to 
a  judgment  In  his  favor  in  the  original  action." 
WTiitney  v.  Kell^,  94  Cal.  153,  29  Pac  6a4,  K 
L.  R.  A.  813,  28  Am.  St  Rep.  106. 

This  rule  is  so  well  established  that  we 
content  ourselves  with  referring  to  Bell  v. 
Thompson,  147  Cal.  689,  82  Pac.  327,  and  to 
the  very  recent  case  of  Matson  t.  Batto,  161 
Pac.  1144,  where  many  of  the  earlier  ded- 
slons  are  dted. 

The  demurrer  was  therefore  properly  sus- 
tained upon  the  ground  of  want  of  facts  suf- 
ficient to  constitute  a  cause  of  action,  vrith- 
out  regard  to  the  validity  of  any  of  the  other 
grounds  specified.  Plaintiffs  do  not  complain 
of  the  court's  failure  to  grant  them  leave  to 
amend,  nor  do  they  Intimate  that  they  could 
have  amended  their  complaint  so  as  to  obvi- 
ate the  defect 

The  Judgment  is  affirmed. 

We  c<mcur :    SHAW,  J.;  LAWLOB,  J. 


KINARD  V.  JORDAN  et  aL    (S.  F.  7287.) 
(Supreme  Court  of  California.    April  23,  1917.) 

1.  Dismissal  and  Nonsuit  4=960(3)  —  Fail- 
ujw  TO  Pbobecdtk— Eitwjt  of  Appeal. 

Code  Civ.  Proc.  i  583,  providing  for  dis- 
missal where  plaintifl:  fails  for  more  than  two 
years  after  answer  filed  to  bring  the  action  to 
trial,  is  not  operative  in  a  case  where  an  appeal 
has  been  taken  from  a  judgment  although  pend- 
ing such  appeal  the  trial  court  attempted  to 
vacate  the  judgment  for  plaintiff. 

[E!d.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  {  142.] 

2.  Appeal  and  Ebbob  «=3439-^£irFKCT  of  Ap- 
peal—Poweb  OF  Tbial  Codbt. 

An  appeal  taken  by  defendants  removed  the 
case  from  the  jurisdiction  of  the  trial  conrt,  so 
that  it  had  no  power  to  set  aside  the  jadgment 
pending  the  appeal. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |  2197.] 

Department  1.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
George  A,  Sturtevant,  Judge. 

Action  by  C.  E.  Kinard  against  WllUam  H. 
Jordan  and  others.  From  a  Jadgment  dis- 
missing the  action,  plaintifl  appeals.  Be- 
versed. 

C.  EL  Kinard,  in  pro.  per.  Crittenden 
Thornton,  of  San  Vtaucisco,  for  respondoits. 

SHAW,  J.  This  is  an  appeal  from  a  final 
order  or  Judgment  dismissing  the  action. 
The  order  dismissing  the  action  was  made 
on  September  14,  1914,  In  porsoance  of  a 
motion  by  the  defendants,  under  section  5S! 
of  the  Code  of  Civil  Procedure,  to  dismiss 
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the  action,  because  the  plaintiff  had  failed 
for  more  than  two  years  after  answer  filed 
to  bring  the  action  to  trial.  A  brief  history 
of  the  case  la  necessary  to  explain  the 
grounds  of  the  appeal. 

The  action  was  begnn  on  March  24,  1906. 
Prior  to  1909  a  judgment  of  dismissal  was 
entered,  l)ecaTise  of  the  failure  of  the  plaintiff 
to  file  an  amended  complaint  In  accordance 
with  the  orders  of  the  court.  The  plaintiff 
appealed  and  the  Judgment  was  reversed  on 
March  11,  1909,  the  decision  holding  that  the 
original  complaint  stated  a  cause  of  addon 
for  the  specific  performance  of  a  contract  by 
Huntington,  one  of  the  defendants,  to  trans- 
fer to  the  plaintiffs  assignor  certain  shares 
of  corporate  stock,  the  other  defendants  be- 
ing made  parties  solely  because  they  were 
trustees  for  Huntington  or  assignees  with 
notice.  Klnard  y.  Jordan,  10  Cal.  App.  219, 
101  Pac.  696.  Thereafter  the  defendants,  ex- 
cept Huntington,  filed  an  amended  answer  to 
the  complaint.  Huntington  failed  to  answer. 
On  October  24,  1911,  the  trial  of  the  case 
was  set  for  December  12,  1911.  On  Decem- 
ber 12tb  it  was  continued  for  trial  until  De- 
cember 15,  1911.  Notwithstanding  these  or- 
ders, a  Judgment  was  rendered  on  November 
8,  1911,  purporting  to  be  a  judgment  in  fa- 
vor of  the  plaintiff  against  all  of  the  defend- 
ants, including  Huntington,  his  default  hav- 
ing been  previously  Mitered.  From  this  judg- 
moxt  an  appeal  was  token  by  Huntington  on 
December  14,  1911,  and  a  separate  appeal 
was  taken  by  the  other  defendants  on  Decem- 
ber 16,  1911.  No  transcript  was  filed  by  the 
defendants  on  the  last-mentioned  appeal,  and 
that  appeal  is  still  pending.  On  the  separate 
appeal  of  Huptlugton  the  Judgment,  as 
against  him,  was  reversed.  This  decision 
was  rendered  on  March  9,  1914.  Klnard  v. 
Jordan,  167  Cal.  333,  139  Pac.  797.  We  pro- 
ceed to  consider  the  Judgment  Of  dismissal 
made  on  September  14,  1914. 

[1]  The  portion  of  section  683  relied  on 
provides  that  the  court  may  in  Its  discretion 
dismiss  an  action  for  want  of  prosecution, 
on  motion  of  the  defend^ant,  tf  the  plaintiff 
"has  failed  for  two  years  after  answer  filed 
to  bring  such  action  to  trial."  The  answer 
of  the  defendants,  other  than  Huntington,- 
was  filed  before  the  rendition  of  the  judg- 
ment of  November  8,  1911.  That  Judgment, 
however  erroneous  it  may  be,  purported  to 
determine  the  case.  The  aforesaid  appeals 
taken  therefrom  suspended  all  power  of  the 
court  below  to  proceed,  and  necessarily  took 
the  case  out  of  the  operation  of  section  583 
while  the  appeals  r«nalned  pending.  The 
motion  to  dismiss  was  made  within  less  than 
irix  months  after  the  decision  on  the  appeal 
of  Huntington  became  final.  With  respect 
to  the  other  defendants  their  appeal  is  still 
pending,  and  no  proceedings  could  be  bad 
looking  toward  the  trial  as  to  them  until 
that  appeal  was  disposed  of.     If  nothing 


more  ai^ared  it  Is  clear  that  the  motion  to 
dismiss  was  not  well  taken. 

The  motion  purports  to  be  made  by  all  the 
defendants,  Including  Huntington.  So  far  as 
he  is  concerned,  It  is  clearly  erroneous.  He 
has  never  filed  an  answer,  and  bis  default 
was  entered  for  not  answering.  The  Judg- 
ment against  him  was  reversed,  but  the  de- 
fault still  stands.  The  reversal  was  based 
on  grounds  which  do  not  affect  the  validity 
of  the  default  As  to  him,  the  ground  on 
which  the  motion  was  made  did  not  exist. 
The  other  defendants  insist  that  the  order 
was  properly  made  because  of  proceedings 
in  tbe  court  b^ow  after  they  had  appealed 
from  the  Judgm^it  of  November  8,  1911, 
again-st  them.  The  record  shows  that  a  few 
weeks  after  the  filing  of  their  notice  of  ap- 
peal from  the  Judgment  of  November  8, 1911, 
the  following  order  was  made: 

"In  this  case  upon  the  court's  own  motion, 
plaintitf  in  person,  and  counsel  for  defendants 
consenting  thereto:'  It  la  hereby  ordered  that 
the  judgment  heretofore  entered  in  favor  of  the 
plaintiff  and  Sfi^ainst  the  defendants,  other  than 
the  defendant  V.  A.  Huntington,  be  and  the  same 
is  hereby  set  aside." 

[2]  The  claim  is  that  this  order  vacated 
tbe  Judgment  whidi  was  tbe  subject  of  the 
appeal  previously  taken,  set  the  case  at 
large,  and  made  It  the  duty  of  the  plaintiff 
to  proceed  with  4ue  diligence  to  bring  the 
case  to  trial.  Tlie  appeal  taken  by  these 
defendants  removed  the  case  from  the  Juris- 
diction of  the  superior  court.  It  was  no 
longer  pending  therein  for  the  purpose  of 
amending  the  Judgment  or  of  vacating  it  for 
errors  apparent  on  the  face  of  the  record. 
The  consent  of  the  parties  could  not  reinvest 
the  court  with  jurisdiction  of  that  subject- 
matter.  The  lower  court,  therefore,  had  no 
power  to  make  the  order,  and  it  must  l>e 
deemed  a  nulUty.  Parkslde,  etc.,  Co.  v.  Mac- 
Donald,  167  Cal.  346,  139  Pac.  805 ;  Stewart 
V.  Taylor,  68  Cal.  5,  8  Pac.  605.  It  follows 
that  the  Judgment  was  not  vacated,  the  ap- 
peal Is  still  pending,  the  order  did  not  re- 
vive the  duty  of  the  plaintiff  to  bring  the 
case  to  trial,  and  did  not  again  set  in  motion 
the  time  prescribed  by  section  583. 

The  Judgment  of  dismissal  is  reversed. 

We  concur:    SLOSS,  J. ;  LAWLOB,  J. 


SANTA  BARBARA  COUNTY  v.  MORE  et  aL 

(L.  A.  3756.) 
(Supreme  Court  of  Galifornia.    April  23,  1917.) 

1.  HiOHWATB  «=s»83  —  Abuthnq  Ownkbs  — 

Destboyino  Tbees. 
'Fbe  abutting  owner  is  deprived  of  ritrht  to 
destroy  shade  and  ornamental  treps  on  the  side 
of  a  highway,  thongh  planted  by  him,  and  though 
he  owns  the  fee  to  the  center  of  the  road  by 
Pol.  Code,  IS  2633,  2742,  4041,  subd.  39,  Code 
Civ.  Proc.  I  733,  and  St.  1909,  p.  1129.  regula- 
tory thereof. 

[B!d.   Note. — F\>r  other  cases,   see   Highways, 
Cent.  Dig.  §(  292,  293.] 
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2.  OoRSTiTtrnoNAi.  Law  «3»202  —  Hiohwats 
4=383  —  Taking  Pbopebtt  Withodt  Dub 
Process. 

Statutes  regnlatory  of  when  and  under  what 
circumatancea  trees  on  a  highway  sufaservinK 
useful  as  well  as  ornamental  purposes  may  be 
destroyed  do  not  take  property  of  the  abutting 
owner  without  due  process. 

[EM.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  I  807;  Highways,  Cent.  Dig. 
H  292,  288.1 

3.  Woods  and  Fokests  «=3ll  —  Pbn altibs  — 
Recovkry 

The  penalty  of  $100  per  tree  for  maliciously 
destroying  shade  trees  on  a  highway  may  not 
be  recovered  under  a  complaint  merely  alleging 
damages. 

Department  1.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  Geo.  B. 
Church,  Judge. 

Action  by  tbe  County  of  Santa  Barbara 
Against  John  F.  More  and  others.  Prom  the 
Judgm^it,  both  parties  appeal.    Affirmed. 

B.  W.  Squier  and  Fred  H.  Scbauer,  both 
of  Santa  Barbara,  for  plaintiff.  Wm.  O. 
Griffith,  of  Sajita  Barbara,  for  defendants. 

PBB  CURIAM.  HolUster  avenue  ia  the 
prlndpel  highway  leading  from  the  dty  of 
Santa  Barbara  In  the  county  of  the  same 
name,  to  the  west  and  north.  Defendant 
John  F.  More  owns  a  400-acre  tract  of  land 
fronting  on  the  southerly  line  of  this  high- 
way. Tbe  highway  boundaries  are  and  for 
long  have  be«i  defined  by  substantial  fences 
on  either  side.  More  than  20  years  ago,  More 
planted  ornamental  trees  along  this  highway 
between  the  roadway  proper  and  his  fence. 
He  owns  the  fee  of  the  land  to  the  center 
line  of  the  highway.  These  trees  are  native 
black  walnuts,  poplars,  sliver  leaf  maples, 
and  catalpas.  They  have  grown  to  be  from 
1  foot  to  3  feet  in  diameter,  and  some  of 
them  have  reached  a  height  of  70  feet.  They 
afforded  w4th  other  trees  a  shaded  avenue, 
declared  to  be  one  of  the  most  beautiful  in 
the  state.  While  these  trees  were  thus  grow- 
ing, defendant  More  planted  English  walnuts 
upon  bis  400  acres.  The  row  or  rows  near- 
est to  the  ornamental  trees  upon  tbe  highway 
suffered  from  their  proximity  to  them.  Some 
of  the  ornamental  trees  thrust  out  lateral 
roots  to  a  distance  equal  to  their  height 
Suckers  sprang  up  from  these  roots,  the  soil 
was  Impoverished,  the  moisture  from  It  with- 
drawn, and  the  walnuts  on  these  nearby 
trees  were  of  inferior  size  and  quality.  De- 
fendant More  upon  more  than  one  occasion 
sought  permission  of  the  supervisors  of  the 
■county  to  destroy  these  ornamental  trees,  of- 
fering to  substitute  therefor  some  kind  of 
tree,  mentioning  palm  trees,  which  thrust 
down  a  de^  tap  root  and  which  would  not 
send  out  lateral  roots  to  tbe  Injury  of  his 
nut  orchard.  The  board  of  supervisors  of 
Santa  Barbara  county  delayed  action  upon 
these  petitions  or  requests,  and  they  were 
withdrawn.  Then,  on  the  11th  day  of  April, 
1911,  the  defendant  cut  down  and  destroyed 


six  of  these  trees  upon  the  highway  In  front 
of  his  land.  He  was  notified  by  the  district 
attorney  of  the  county  to  cease  this  work  of 
destruction,  and  he  prcnnlsed  to  do  so,  bat  t 
few  days  thereafter  on  Sunday,  In  violation 
of  his  promise,  he  employed  a  force  of  men 
In  an  effort  to  destroy  all,  of  the  trees  before 
he  could  be  restrained  from  so  doing  by  pro- 
cess of  law.  Twenty  more  trees  were  thus 
destroyed  before  the  work  was  arrested  by 
the  authorities.  Thereupon  the  county  o{ 
Santa  Barbara  brought  this  action,  getting 
forth  these  matters,  averring  that  the  de- 
struction was  maliciously  done,  and  that  the 
damage  wrought  by  it  was  $2,600.  Plaintiff 
prayed  for  an  injunction  and  for  a  monetary 
Judgment  In  the  sum  of  $2,600.  For  answer, 
the  defendant  John  F.  More  assumed  all  re- 
sponsibility, asserted  his  ownership  in  the 
land,  admitted  the  destruction  of  the  trc*s, 
denied  that  they  were  willfully  or  unlawful- 
ly or  maliciously  destroyed,  and  asserted  a 
right  In  him  so  to  destroy  them  by  virtue  of 
bis  ownership  of  the  fee  of  the  highway,  set- 
ting forth  In  this  connection  the  Injury  to 
his  walnut  orchard  as  above  outlined.  The 
court's  findings  of  fact  were  In  accord  with 
the  foregoing  statement  It  found  that  the 
trees  bad  been  planted  by  defendant  More, 
and  In  their  early  growth  nurtured  by  him, 
but  that  for  many  years  the  county  had  exe^ 
dsed  supervision  over  them,  pruning  and  car- 
ing for  them.  It  found  further  that  the  trees 
were  the  property  of  tbe  defendant  John  F. 
More,  "subject  to  the  right  of  the  county  of 
Santa  Barbara  to  preserve  them  as  part  of 
said  highway,  for  the  use  and  benefit  of  the 
public,  and  control  tbe  cutting  down,  remov- 
al, or  trlnunlng  of  the  same."  It  found  fur- 
ther that  the  trees  "are  large  handsome 
trees,  and  add  greatly  to  the  comfortaUe  use 
and  enjoyment  of  said  highway  and  the  eco- 
nomical and  c<Hivenlent  maintenance  of  the 
same."  In  support  of  this  last  finding,  the 
evidence  was  that  beside  their  eesthetic  val- 
ue, the  trees  afforded  a  grateful  shade  to  the 
traveler  In  warm  weather  and  during  the 
long  period  of  summer  drought  when  It  was 
necessary  to  sprinkle  the  roadway,  the  bet- 
ter to  preserve  It ;  and  that  by  arresting  the 
sweep  of  the  winds,  they  retarded  evapora- 
tion, and  thus  lessened  the  expense  of  the 
upkeep  of  the  highway. 

Tbe  only  evidence  which  the  plaintiff  of- 
fered under  the  allegation  of  damage  above 
quoted  was  that  of  the  supervisor  of  the  dis- 
trict, who  testified  that  be  estimated  the 
damage  to  the  highway  by  the  destruction  of 
the  trees  at  $100  apiece,  "considering  the 
trees  of  that  valuei"  On  cross-examination 
he  explained  that  the  basis  of  his  estimate 
was  the  law  which  exacts  a  forfeiture  of 
$100  for  the  malicious  destruction  of  eadi 
shade  or  ornamental  tree  on  any  highway. 
P<d.  Code,  8  2742.  The  trial  court  granted 
the  Injunction  prayed  for.    It  made  no  spe- 
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dflc  flndlng  upon  the  allegation  of  damage, 
but  In  Its  conclusions  of  law  declared  that 
the  plaintiff  "Is  not  entitled  to  recover  in 
this  fonn  of  acOpn  the  penalty  of  $100  per 
tree  imposed  by  the  statute  for  digging  up, 
cutting  down,  or  other  malicious  Injuring 
or  destroying  shade  or  ornamental  trees  up- 
on the  public  highway." 

From  this  Judgment,  cross-appeals  have 
been  taken  by  the  litigants;  by  plaintiff, 
whose  contention  Is  that  the  court  erred  In 
not  Oxlng  and  awarding  damages  herein,  in- 
sisting that  It  established  the  malicious  de- 
struction which  entitled  the  county  to  recov- 
er the  $100  penalty ;  by  the  defendant,  who 
Insists  that  by  virtue  of  the  ownership  of  the 
fee  of  the  soil,  he  had  the  right  absolute  to 
remove  the  trees.  This  latter  contention  first 
demands  consideration.  It  finds  support  in 
two  adjudications.  The  first,  Village  of  Lan- 
caster V.  Richardson,  4  lians.  (N.  X.)  136, 
where  the  Supreme  Court  of  New  Tork  held 
In  case  of  a  destmctton  similar  to  the  pres- 
ent one  that: 

"Independently  of  the  statate,  trees  standing 
in  the  streets  or  highway,  the  soil  of  which  be- 
longs to  the  adjacent  owners,  are  the  exdnslve 
property  of  such  owners,  and  they  may  remove 
them  at  pleasure." 

The  second  of  these  cases  Is  Blgelow  v. 
Wliltcomb,  72  N.  H.  473,  87  Atl.  680,  65  L. 
R.  A.  676,  where  the  precise  question  here 
under  consideration'  was  presented  for  de- 
termination, the  court  saying  that  the  ques- 
tion before  it  was: 

"Whether,  in  laying  out  a  highway  under  stat- 
utory authority,  the  public  acquired  a  right  to 
prohibit  the  landowner  from  removing  the  trees 
standing  in  the  highway  next  to  his  land,  for 
the  purpose  of  •  •  •  shade  and  ornamenta- 
tion. If  the  public  cannot  deprive  the  owner  of 
his  trees  by  using  them  in  constructing  or  re- 
pairing the  road,  can  they  deprive  him  *  *  * 
from  cutting  them  down  and  using  them  in  such 
a  manner  as  be  sees  fit?" 

The  court  held  that  the  public  acquired  no 
such  right,  saying: 

"It  is  no  more  a  deprivation  of  his  property 
right  to  cut  down  his  trees  and  devote  them  to 
the  useful  and  necessary  work  of  road  con- 
Btrnction,  than  it  is  to  appropriate  them  stand- 
ing, for  the  purposes  of  shade  and  ornamenta- 
tion. An  effective  prohibition  against  one's  use 
and  enjoyment  of  his  property  in  a  usual  and 
otherwise  appropriate  manner  deprives  him  of 
hia  property,  as  much  as  its  actual  taking  or  as- 
portation. •  •  •  Whether  the  trees  are  use- 
ful for  shade  and  add  to  the  beauty  of  the  way, 
or  w^hether  they  are  only  useful  for  lumber  and 
wood,  cannot  determine  the  question  of  his  own- 
ership. If  they  are  hia  property,  he  is  entitled 
to  the  beneficial  use  of  them,  subject  to  such 
reasonable  regulations  as  the  public  use  of  the 
highway  may  require  (citing  authorities)." 

[1,J]  It  is  the  unquestioned  rule  of  deci- 
sion in  this  state  that  the  owner  of  the  fee  of 
a  highway  msiy  exercise  all  such  rights  of 
dominion  over  bis  land  thus  subjected  to  the 
easement  as  are  not  inconsistent  with,  nor 
to  the  detriment  of,  the  easement  itself. 
Colegrove  Water  C!o.  v.  City  of  Hollywood, 
151  Cal.  425,  90  Pac.  1053,  13  L,  R.  A.  (N. 
S.)  904;  Gumsey  t.  Northern  California 
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Power  Co.,  160  Cal.  699,  117  Pac.  906,  36 
L.  R.  A.  (N.  S.)  185.  But  the  question  before 
us  cannot  be  answered  by  mere  references 
to  the  decisions  of  other  states  without  a 
presentation  of  the  statute  law  of  this  state 
bearing  upon  the  matter.  When  considera- 
tion Is  paid  to  our  statutes.  It  will  be  found 
that  the  Lieglslature  has  spoken  decisively  on 
the  question.  By  section  2633  of  the  Polit- 
ical Code,  an  owner  or  occupant  of  land  ad- 
joining the  highway  is  empowered  to  plant, 
trees  In  and  along  the  highway,  and  whoever 
willfully  injures  any  of  these  trees  is  11a- 
bie  to  the  owner  or  to  the  occupant  "for  the 
damage  which  is  thereby  sustained."  Sec- 
tion 2742  of  the  same  Code  has  been  cited 
above,  and  it  declares  that: 

"Whoever  digs  up,  cuts  down,  or  otherwise 
maliciously  injures  or  destroys  any  shade  or 
ornamental  tree,  •  •  •  forfeits  one  hundred 
dollars  for  each    •    •    •    tree." 

Section  4041,  subdivision  39,  of  the  same 
Code  empowers  the  boards  of  supervisors  to 
encourage  under  such  regulations  as  they 
may  adopt,  "the  planting  and  preservation  of 
shade  and  ornamental  trees  on  the  public 
roads  and  h"lghways,"  and  authorizes  boards ' 
of  superAlsors  to  "pay  to  persons  planting 
and  cultivating  [such  trees]  for  every  living 
tree  thus  planted,  at  the  age  of  four  years,  a 
sum  not  exceeding  one  dollar."  Section  733 
of  the  Code  of  Civil  Procedure  declares  it  to 
be  a  trespass  to  destroy  any  tree  on  the  land 
of  another  person  or  in  the  street  or  highway 
In  front  of  any  person's  house,  village,  or  city 
lot  or  cultivated  ground;  and,  further,  that 
the  trespasser  is  liable  for  treble  the  amount 
of  damages  which  may  be  assessed.  By  the 
statutes  of  1909  (St.  1909,  p.  1129),  the  board 
of  supervisors  of  each  county  Is  empowered 
to  appoint  a  board  of  forestry  "who  shall 
have  exclusive  charge  and  control  of  all 
shade  and  ornamental  trees,  hedges,  lawns, 
shrubs  and  Sowers  growing  w  to  be  grown 
upon  the  public  roads,  highways,  grounds 
•    •    •    within  its  respective  county." 

These  Code  sections  and  this  statute  clear- 
ly indicate  the  policy  of  the  state  in  regard 
to  this  matter,  and  more  than  that,  form 
the  ocMitrolltng  substantive  law.  Whatever 
may  be  conceived  to  have  been  the  right  of 
the  property  owner  to  destroy  such  trees 
in  the  absence  of  the  legislation  upon  our 
books,  of  that  right  by  that  legislation  he  Is 
absolutely  deprived,  unless  It  can  be  success- 
fully said  that  In  depriving  him  of  that  right 
the  state  has  taken  his  property  without  pro- 
cess of  law.  This  argument  which  seems  to 
have  been  the  basis  of  the  New  Hampshire 
decision  Is  as  above  quoted.  We  do  not 
think,  however,  that  this  contention  can  be 
successfully  maintained.  Admittedly  as  a 
part  of  Its  police  power,  the  state  has  the 
right  directly  or  through  Its  agencies  to  con- 
trol the  use  of  the  public  highways  for  all 
purposes  subserving  their  uses  as  public 
highways.  These  regulations  may  aqd  do 
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take  many  phases,  and  unless  so  unreason- 
able as  to  work  an  unlawful  confiscation  of 
property,  they  are  not  subject  to  be  over- 
thrown. That  the  regulations  of  this  state 
as  abore  set  forth  are  not  only  reasonable 
but  often  necessary,  the  acts  of  this  defend- 
ant, which  he  seeks  to  Justify  as  the  exerdse 
of  a  legal  right,  are  themselves  sufficient  to 
establish.  Aside  from  any  consideration  of 
the  iBsthetic  value  of  such  an  avenue,  though 
.this  is  my  no  means  negligible.  It  Is  shown 
and  found  by  the  evidence,  as  above  Indicat- 
ed, that  these  trees  performed  a  utilitarian 
service.  They  add  to  the  comfort  of  the 
traveler,  and  they  lessen  the  expense  of  road 
maintenance.  Here  then  is  shown  abundant 
reason  for  the  existence  of  our  regulatory 
laws.  The  situation  in  brief  is  simply  this: 
That  the  owner  of  the  fee  of  the  soil  has  a 
limited,  not  an  unlimited,  right  of  property 
in  the  trees.  The  public  upon  the  other  hand 
has  its  limited,  and  not  unlimited,  property 
right  in  the  trees.  If  their  destructi<m  is 
countenanced  or  ordered  by  the  authorities, 
the  wood  of  the  felled  trees  unquestionably 
belongs  to  the  owner  of  the  fee,  so  as  to  the 
fruit  or  nuts  upon  fruit  or  nut  bearing  trees. 
.But,  upon  the  other  hand,  being  and  grow- 
ing upon  the  public  highway  and  subserving 
useful  as  well  as  ornamental  purposes,  it  Ls 
for  the  authorities  to  say  when  and  under 
what  circumstances  they  may  be  destroyed. 
It  would  be  safe  to  rest  this  upon  the  plain 
language  of  our  statute,  but  authority  to  the 
same  efCect  is  not  lacking,  and  for  It  refer- 
ence may  be  made  to  2  Dillon's  Municipal 
Corporations  (5th  Rd.)  {  721;  State  v.  Mer- 
rill, 37  Me.  329 ;  Baker  v.  Town  of  Normal, 
81  IlL  108;  Donahue  v.  Keystone  Gas  Co., 
181  N.  T.  313,  73  N.  E.  1108,  70  L.  R.  A.  761, 
106  Am.  St  Rep.  S49;  Sherman  v.  Butcher, 
72  N.  J.  Law,  53,  60  Atl.  336.  It  follows 
herefrom  that  the  defendant's  appeal  must 
be  denied,  and  the  Judgment  appealed  from 
affirmed. 

The  nature  of  plaintUTs  appeal  has  been 
indicated.  Herein  appellant  complains  that 
the  court  refused  to  award  it  the  forfeiture 
contonplated  by  section  2742. 

[9]  It  is  unquestionably  true  that  equi- 
ty under  proper  pleading  and  proof,  will 
award  damages  where  such  are  necessary  to 
give  adequate  and  complete  relief.  Such 
damages,  so  far  as  the  pleadings  are  con- 
cerned, were  alleged,  but  the  proof  to  sup- 
port those  damages  was  merely  evidence  that 
the  county  was  seeking  to  exact  In  the  name 
of  damages,  a  penalty  prescribed,  which  pen- 
alty has  no  bearing  whatsoever  upon  the  ac- 
tual damage  sustained.  It  would  be  the 
same  penalty  of  one  hundred  dollars  whether 
the  tree  destroyed  was  a  twig  of  a  year's 
growth,  or  a  monarch  of  the  centuries.  Up- 
on the  other  hand,  if  it  be  said  that  plaintiff 
is  seeking  to  recover  this  penalty  Imposed 
by  law,  then,  without  regard  to  the  question 


as  to  whether  or  not  under  pr«H>er  pleading 
the  penalty  wonld  be  -recoverable  In  this  ac- 
tion, it  is  sufficient  to  say  that  the  complaint 
contains  no  proper  averments  looking  to  the 
enforcement  of  such  a  penal^.  Chipman  et 
al.  T.  Emerlc,  5  Cal.  230. 

It  follows  herefrom  that  tbe  trial  court 
ruled  correctly  In  refusing  to  allow  damages, 
and  upon  plalntifTs  appeal,  the  Judgment  is 
affirm  ed. 


HEFNER  T.  SEALEY  et  aL    (Sac  2319.) 
(Supreme  Court  of  California.    April  26,  1917.) 

1.  Deeds  €=»56(2)—DitLivEBr— Intent. 

Delivery  of  a  deed  is  not  effected  by  men 
manual  tradition  thereof,  unless  accompanied 
with  intent  that  the  deed  shall  become  o{i«r- 
ative  as  such:  that  is,  that  it  shall  present!}' 
pass  title  witnout  reservation  of  any  right  of 
revocation  or  recall. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  11&] 

2.  Deeds   *=»66  —  Deuvebt  —  Iktmt  - 
QuESTiOH  Of  Fact. 

Whether  the  requisite  intent  for  delivery  <d 
a  deed  existed  is  a  question  of  fact  for  the  trial 
court  or  jury. 

[Ed.  Note. — For  other  cases,  see  Deeds,  CenL 
Di«.  §S  127,  633.] 

3.  Deeds    <S»208(1)— Deuvebt— SuFncaacr 
OF  Evidence. 

Evidence  held  to  support  a  finding  of  deliv- 
ery of  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  625,  630.] 

4.  Deeds  ®=>oC(2) — Delivebt — Intent. 

lliat  the  grantor  stated  that  her  purpose 
was  to  avoid  the  necessity  of  administration  is 
not  necessarily  inconsistent  with  an  intent  to 
presently  and  irrevocably  pass  title. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Clent. 
Dig.  I  118.] 

5.  New  Teiai.  «=>150(4)— Nbwlt  Discoveked 
Evidence— DiUQENCE. 

Affidavits  presented  with  motion  for  new 
trial  are  not  entitled  to  weight  on  appeal  from 
denial  of  new  trial,  no  showing  being  made  that 
the  evidence  embodied  in  them  could  not  vith 
reasonable  diligence  have  been  produced  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f  310.] 

Department  1.  Appeal  from  Superior 
Court,  Butte  County ;    H.  D.  Gregory,  Judge. 

Action  by  Fred  E.  Hefner,  administrator 
of  Mary  Sealey,  against  Ada  M.  Sealey  and 
others.  From  an  adverse  Judgment  and  or- 
der, plaintiff  appeals.    Afilrmed. 

George  F.  Jones,  of  OrovlUe,  for  appellant 
Carlton  Gray,  of  OrovlUe,  for  respondents. 

SLOSS,  J.  The  administrator  of  the  estate 
of  Mary  Sealey,  deceased,  brought  this  action 
to  quiet  title  to  two  parcels  of  land  in  Butte 
county.  The  plalntifF  and  the  five  defendants 
are  the  surviving  children  and  the  heirs  at 
law  of  Mary  Sealey.  All  of  the  defendants 
except  Ida  M.  Sealey  defaulted,  and  the 
plalntifT  took  judgment  against  them  as  pray- 
ed.   Ida  M.  Sealey  answered,  asserting  title 
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uncler  two  deeds  from  Mary  Sealey,  dated 
»*arch  30,  1906.    The  property  In  controTersy 
eonslsted  of  a  lot  In  the  city  of  OrovUle  and 
of  a  tract  of  country  land.    The  first  of  the 
<leed8  purported  to  convey  the  dty  lot  and 
five    acres  of  the  country  land  to  Ida   M. 
Sealey.    The  second  was  a  conveyance  of  the 
remainder  of  the  country  land  to  the  plaintiff 
ancl  the  five  defendants.    PlalntifTs  Intestate 
died  on  July  18,  1910,  and  the  deeds  were 
not;    filed  for  record  until  after  her  death. 
Ttie  sole  point  of  controversy  between  plaln- 
titC  and  Ida  M.  Sealey,  the  nondefaultlng  de- 
fendant, was  whether  these  deeds  had  been 
delivered.    The  court  found  that  there  had 
Lteen  a  delivery,  and  gave  judgment  that  de- 
fendant Ida  M.  Sealey  was  the  owner  In  fee 
of  the  land  described  in  the  first  deed,  and 
of  an  undivided  one-sixth  interest  in  the  land 
described  in  the  second.     Tbe  plalnUfl!  ap- 
peals frtmi  this  Judgment  and  from  an  order 
denying  his  motion  for  a  new  triaL 

[1,  2]  The  appellant  contends — and  this  is 
tlie  only  point  made — ^that  the  evidence  does 
not  support  the  finding  of  delivery.  There  is 
neither  dispute,  nor  room  for  dispute,  re- 
j^arding  the  law  applicable  to  the  sltuatlcm. 
Tbe  deUvery  of  a  deed  is  not  effected  by  a 
mere  manual  tradition  of  the  instrument,  un- 
less the  act  "be  accompanied  with  the  intent 
tbat  the  deed  shall  become  operative  as 
such"  (Kenney  v.  Parka,  137  Oal.  527,  70  Pac. 
55^ ;  1.  e.,  that  it  shall  presently  pass  title, 
\*-lthout  the  reservation  of  any  right  of  revo- 
cation or  recall  (Follmer  v.  Rohrer,  158  CJal. 
755, 112  Pac.  544).  Whether  or  not  the  requi- 
site intent  existed  is  a  question  of  fact  for 
the  trial  court  or  Jnry.  Moore  v.  Trott,  162 
Cal.  268,  274, 122  Paa  462,  and  cases  cited. 

In  the  case  at  bar,  several  witnesses  gave 
testimony  which,  If  believed  by  the  court, 
fully  supported  the  conclusion  that  the  deeds 
had  been  delivered  by  Mary  Sealey  to  her 
daughter  Ida  with  the  intention  of  then  and 
there  finally  passing  title  to  the  land.  Oeorge 
£!.  Gardner,  an  attorney  at  law,  testified  that 
he  had  been  summoned  to  Mrs.  Sealey's 
home;  that  she  had  told  htm  to  make  two 
deeds,  saying: 

"I  want  the  property  so  that  there  will  be  no 
administration.  I  want  to  divide  the  whole 
thiug,  a  sixth  apiece,  with  the  exception  of  this 
place  where  we  are  living.  I  want  to  give  that 
to  Ida.    I  want  her  to  have  that  for  herself," 

After  the  deeds  had  been  drawn  pursuant 
to  these  Instmvtions,  Mrs.  Sealey  signed  and 
acknowledged  them ;  whereupon  Gardner 
asked  what  she  wanted  to  do  with  them,  to 
which  she  replied:  "I  guess  you  had  better 
give  them  to  Ida,  I  guess  you  Just  as  well." 
Thereupon  Gardner  handed  the  deeds  to  the 
respondent.  Mrs.  Sealey  stated  at  the  time 
that  she  wanted  to  do  what  was  done. 

Ida  M.  Sealey,  the  respondent,  gave  testi- 
mony of  similar  purport.  Frank  Sealey,  one 
of  the  sons  of  the  decedent,  testified  that  his 
mother  had  told  him  "that  she  was  going  to 


give  Ida  the  house  and  lot  here  In  town  and 
also  her  Interest  in  the  randi";  that  after- 
wards Ida  showed  him  the  deeds  that  had 
been  delivered  to  her.  Harvey  Sealey,  an- 
other son,  testified  that  bis  mother  had 
spoken  of  deeding  her  property  "so  there  will 
be  no  trouble,"  and  later  she  had  said: 

"I  deeded  what  property  I  have  got  to  yon 
folks.  I  deeded  this  house  and  lot  to  Ida,  and 
I  deeded  her  a  portion  of  that  property  down 
there.  •  •  •  There  is  a  deed  where  you  will 
all  have  shares  alike  in  that  ranch  and  won't 
have  no  administration  about  it;  yon  will  have 
deeds  for  your  property." 

Mrs.  Sealey  had  also  told  him  that  she  had 
delivered  the  deeds  to  Ida. 

[3,4]  This  testimony  fully  supported  the 
finding  of  delivery.  The  fact  that  Mrs. 
Seal^  stated  tbat  her  purpose  was  to  avoid 
the  necessity  of  administration  is  not  neces- 
sarily Inconsistent  with  an  intent  to  present- 
ly and  Irrevocably  jwss  title.  There  are  cir- 
cumstances in  the  case  which  might  have 
been  taken  as  Indicating  that  the  testatrix 
had  not  made  the  delivery  "contended  for  by 
the  respondent,  but  had  merely  left  the  deeds 
in  the  custody  of  a  bank  for  delivery  to  the 
respondent  after  her  death,  retaining  in  the 
meanwhile  the  right  to  recall  them.  But 
whether  the  transaction  was  of  this  <diarac- 
ter,  or  was  the  one  described  by  the  witness- 
es whose  testimony  we  have  quoted,  was  sim- 
ply a  question  of  fact  for  the  trial  court. 
The  evidence  was  conflicting,  and  this  court 
cannot  overturn  the  finding  made  below.  We 
cannot  assent  to  the  appellant's  contention 
that  the  testimony  of  Gardner,  ot  the  re- 
spondent, and  of  Frank  and  Harvey  Sealey 
was,  either  in  Itself,  or  In  the  light  of  the 
other  evidence  in  the  case,  so  incredible  as 
to  warrant  our  saying  that  the  trial  court 
could  not  reasonably  accept  it. 

[S]  Certain  affidavits  were  presented  by 
the  plaintUI  in  connection  with  his  motion 
for  a  new  trial.  These  cannot,  of  course,  be 
considered  on  the  appeal  from  the  Judgment. 
Nor  is  the  plaintiff  entitled  to  have  any 
weight  attached  to  them  on  the  appeal  from 
the  order  denying  a  new  trial,  for  the  reason 
that  he  made  no  showing  that  the  evidence 
embodied  In  these  affidavits  could  not,  with 
reasonable  diligence,  have  been  produced  at 
the  trial. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:   SHAW,  J.;  lAWLOR,  J. 


FIOBI  V.  AGNEW  et  aL    (Oiv.  1911.) 

(District  Court  ot  Appeal,  First  District,  Cal- 
ifornia. Feb.  13,  1917.  On  Rehearing,  March 
22,  1917.  Rehearing  Denied  by  Supreme 
Court  May  21,  1917.) 

1.  Afpeai,  and  Ebsob  €=31060(4)— Habuless 
Brbob— Abgument  of  Counsel. 
In  action  for  false  imprisonment,  reference 
of  counsel  during  closing  argument  to  defend- 
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ant'a  failiire  to  testify,  though  improper,  was 
not  prejadicial,  where  the  arrest  was  illegal,  be- 
in^  without  complaint  or  warrant,  and  the 
suit  was  for  $26,000,  and  the  verdict  was  for 
$500. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4135.] 

2.  Faue  Iufbisqrkent  ^3>36  —  Exckssitk 
Dauaoes. 

In  suit  for  false  imprisonment  for  $25,000, 
verdict  of  $500  to  plaintiff,  who  was  arrested 
without  process  or  warrant  and  without  a 
charge,  and  confined,  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
pnsonment,  Cent  Dig.  {{  110,  113-115.] 

3.  Tbiai.    *=>260(1)— Instbuotioks— Rbpbat- 
INO  Instbucxions. 

Refusal  of  defendant's  requested  instructions 
covered  by  the  other  instructions  given  is  not 
enoneons. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  (  651.] 

4.  Tbial  «=»267(2)—In8tbuotions— Requests 

— CoBBECnON. 

It  is  not  error  for  the  court  to  so  state 
requested  instructions  as  to  correctly  state  the 
law. 

[Ed.  Note.— For  other  cases,  see  Trial,  C«nt 
Dig.  {  668.] 

5.  New   Tbiai.   «=3l04(l)— OsoirNDS— Newlt 

DISCOVEBBD    ETIDENCB  —  CUMUIATIVB    EVI- 
DENCE. 

Whether  new  trial  should  be  granted  or  re- 
fused on  ground  of  newly  discovered  evidence 
which  is  cumulative  is  peculiarly  within  the 
province  of  the  trial  court 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  218,  228.] 

6.  APPEAL  AND  EBBOB  €=>981— ScOPE  OF  KE- 

viBW— Obdeb  Refusing  New  Tbiad— Evi- 
dence. 
To  warrant  reversal  of  order   denying  or 
granting  new  trial  on  the  ^ound  of  newly  dis- 
covered   evidence,    the   evidence    must    clearly 
show  an  abuse  of  discretion  by  the  trial  court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3876.] 

Appeal  from  Superior  Court,  Alameda 
County;    James  G.  Estep,  Judge. 

Action  by  Mrs.  Rosle  Flori  against  Ij.  F. 
Agnew  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Rebeai-ing  denied  by  Supreme  Court. 
MELVIN,  J.,  dissenting. 

James  M.  Kotocd,  of  Oakland,  for  aiq;>el- 
lants  Agnew  &  Pullman.  O.  E.  Jackson  and 
John  J.  Earle,  both  of  Oakland,  for  appel- 
lant Petersen.  James  P.  Montgomery,  of 
Oakland,  for  respondent. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  plaintiff  In  an  action 
for  false  imprisonment  Instituted  by  her 
against  the  defendants,  who  are  members 
of  the  police  department  of  the  city  of  Oak- 
land, and  by  whom  the  plaintiff  alleges  she 
was  arrested  and  imprisoned  without  prob- 
able cause  and  without  rightful  authority  of 
law.  The  cause  was  tried  before  a  Jury, 
which  returned  a  verdict  In  her  favor  for 
the  sum  of  $500  and  costs. 

Upon  this  appeal  the  first  and  main  con- 
tention of  the  appellants  is  that  the  counsel 


for  plaintiff  was  guilty  of  prejudicial  mis- 
conduct during  bis  closing  argument  in  the 
case.  The  particular  act  of  misconduct  for 
which  appellants  seek  a  reversal  of  the  Judg- 
ment arises  out  of  the  following  facts :  While 
a  witness  the  plaintiff  testified  that  shortly 
before  her  arrest  two  unidentified  police  offl- 
c*s  of  said  city  had  called  upon  her  with  a 
proposition  that  upon  payment  of  hush  money 
she  would  be  permitted  to  pursue  the  illicit 
vocation  of  a  prostitute  unmolested  by  the 
authorities,  and  that  she  had  rejected  ttadr 
proposition.  This  episode  not  having  been 
connected  In  any  way  with  the  defendants,  the 
plaintiff's  testimony  regarding  it  was  upon 
motion  stricken  out  During  the  trial  two 
of  the  defendants  did  not  take  the  witness 
stand;  and  in  his  closing  argument  to  the 
Jury  counsel  for  plaintiff  proceeded  to  com- 
ment upon  their  failure  to  do  so,  when  the 
following  occurred: 

"Mr.  Montgomery:  Why  were  they  not 
brought  here,  gentlemen  of  uie  jury,  those  other 
two  officers — 

"A  Juror:   Why  was  that? 

"Mr.  Montgomery:  Because  she  would  have 
picked  out  the  man  that  made  the  demand  for 
the  money." 

Counsel  for  defendants  promptly  objected 
to  this  remark  of  plaintiffs  couna^  and  as- 
signed the  same  as  error,  and  requested  tbe 
court  to  Instruct  tbe  Jury  to  disregard  the 
same.  Some  discussion  followed.  In  which  tbe 
court  seemed  IncUned  to  allow  the  remark 
to  stand,  under  the  impression  apparently 
that  tbe  testimony  .of  plaintiff  upon  whidi  It 
was  predicated  had  not  been  strickm  out; 
but,  upon  being  convinced  to.  the  contrary, 
the  court  admonished  counsel  for  tbe  plain- 
tiff that  he  would  have  no  right  to  comment 
upon  it,  and  also  proceeded  to  credit  tbe 
Jury  with  having  good  common  sense  to  dis- 
tinguish t>etweeD  evidence  and  argiunent,  and 
to  state  that  the  Jury  were  to  understand 
that  the  remark  of  counsel  was  simply  aign- 
ment. 

^1, 2]  It  may  be  conceded  that  the  remark 
of  counsel  for  plaintiff  made  In  response 
to  this  question  of  a  Juror  In  the  heat  of  the 
closing  argument  of  a  case  in  which  through- 
out there  had  been  considerable  heat  was 
improper ;  and  It  may  also  be  conceded  tliat 
the  remarks  of  the  court  In  response  to  the 
objection,  assignment,  and  request  of  coun- 
sel for  the  defendants  were  not  as  strong  in 
their  admonition  to  the  Jury  as  the  occasion 
required.  Still  the  question  that  this  court 
Is  to  determine  is  whether  from  an  Inspec- 
tion of  the  entire  record  the  obJectionaWe 
remark  of  counsel  for  plaintiff  was  sufficient 
to  create  In  the  minds  of  the  Jury  such  a 
degree  of  passion  and  prejudice  as  to  cause 
their  verdict  to  amount  to  a  miscarriage  of 
Justice.  The  demand  of  the  plaintiff  was 
for  the  sum  of  $25,000  damages  for  an  arrt-st 
made  without  complaint  or  process,  and 
which  was  therefore  illegal,  and  as  to  its 
succeeding   imprisonment    false,   unless,    as 
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contrended  by  the  appellants,  the  plaintifl  was 
a.   vagrant,  and  thus  subject  to  arrest  at  any 
time  without  warrant.    As  to  this  phase  of 
ttie    case  the  evidence  was  conflicting;    and 
ttie    inry,  as  It  was  Its  province  to  do,  re- 
sol-ved  the  conflict  in  plaintiff's  favor,  and 
yet  only  awarded  her  damages  In  the, sum  of 
S500.    We  cannot  say  that  this  modest  ver- 
dict   was  the   result  of  either  passion   or 
prejudice  on  the  part  of  the  Jury  amounting 
to    a  miscarriage  of  Justice,  and  hence  can- 
not   hold  that  the.  objectionable   remark  of 
<-o'.iTisel  for  the  plaintiff  was  sufficiently  prej- 
udicial to  Justify  a  reversal  of  the  case. 

rs]  The  next  contention  of  the  appellants 
relates  to  the  alleged  error  of  the  court  In 
refusing  to  give  certain  Instructions  request- 
ed by  the  defendants  as  to  the  preponderance 
of  proof  required  of  the  plaintiff  in  order 
tbat  she  should  be  entitled  to  recover  for 
injuries  to  her  credit,  reputation,  and  good 
name.  An  examination  of  the  entire  body  of 
instructions  given  by  the  court  shows  that 
tbese  matters  were  fully  covered  thereby,  and 
bence  that  the  court  committed  no  error  In  its 
refusal  to  give  the  said  Instructions  of  the 
defendants  in  the  particular  form  In  which 
tbey  were  requested. 

[4]  It  Is  also  contended  by  the  appellants 
fbat  the  court  erred  in  refusing  to  give  the 
Instructions  asked  by  them  upon  the  subject 
of  vagrancy,  and  of  the  right  of  oflScers  to 
arrest  those  guilty  of  prostitution  amounting 
to  vagrancy  at  any  time  without  a  warrant ; 
but  the  record  shows  that  the  court  modified 
tbe  Instructions  requested  by  the  defendants 
upon  this  subject  so  as  to  correctly  state  the 
law  and  gave  to  the  Jury  such  modified  in- 
structions; and  since,  as  we  have  seen,  the 
evidence  upon  the  issue  as  to  whether  plain- 
tiff was  living  In  a  state  of  prostitution 
amounting  to  vagrancy  at  the  time  of  her 
arrest,  or  had  reformed  from  her  past  con- 
duct of  life  in  these  respects,  was  conflict- 
ing, no  error  can  be  predicated  upon  the  in- 
structions of  the  court  or  finding  of  the  Jury 
upon  that  issue. 

The  other  errors  of  law  alleged  to  have 
been  committed  by  the  court  in  Its  rulings 
upon  the  admission  of  evidence  are  not  suffi- 
ciently meritorious  as  to  require  separate 
comment. 

[S,  1]  The  final  contention  of  the  appellants 
Is  that  the  court  should  have  granted  a  new 
trial  upon  the  ground  of  newly  discovered 
evidence.  The  evidence  proffered  upon  the 
motion  for  a  new  trial  was  cumulative  of 
evidence  offered  upon  the  same  general  sub- 
ject during  the  trial,  the  determination  of 
the  question  as  to  whether  a  new  trial  should 
be  granted  or  refused  upon  that  ground  Is 
peculiarly  within  the  province  of  the  trial 
court,  and  the  case  as  presented  to  this 
court  must  clearly  show  an  abuse  of  discre- 
tion before  the  order  of  the  trial  court  in 
either  granting  or  refusing  a  new  trial  upon 


tbat  ground  will  be  reversed  upon  appeal. 
Cahlll  V.  Stone,  167  Cal.  126,  138  Pac.  712; 
People  V.  Selby  S.  &  L.  CJo.,  163  Cal.  84,  124 
Pac.  692,  1135,  Ann.  Cas.  1913E,  126T ;  Ober- 
lander  v.  FLxen  Co.,  129  Cal.  682,  62  Pac.  254. 
No  other  grounds  of  error  being  urged, 
the  Judgment  Is  affirmed. 

We    concur:    LBNNON,    P.   J.;     KERRI- 
GAN, J. 

On  Rehearing. 
LENNON,  P.  J.  The  Judgment  Is  affirm- 
ed, for  the  reasons  stated  In  an  opinion  filed 
February  13,  1917,  which  opinion  is  hereby 
adopted  as  the  opinion  of  the  court  following 
the  resubmission  of  the  cause,  and  said  opin- 
ion Is  hereby  ordered  reflled  as  of  this  date. 


PROtlTT  T.  ROGERS  et  al.    (Civ.  2208.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  17, 1917.) 

1.  Deeds     «=»112(2)  —  Desckeption  —  Suffi- 

CnCNCT. 

A  deed  describing  the  land'  conveyed  did  not 
name  the  district  as  Q.  addition  No.  1,  but  lo- 
cated it  at  G.,  and  also  referred  to  a  map  made 
by  a  named  person  in  April  and  May,  1886,  as 
a  map  recorded  in  Miscellaneous  Becords,  Book 
9,  at  pages  85,  86,  and  87.  No  such  map  was 
recorded  at  those  pages,  but  there  was  a  map 
of  G.  addition  No.  1,  recorded  in  Book  9,  at 
pages  ^  end  46,  and  snch  map  was  tlie  only 
map  of  record  in  the  county  of  the  property  sit- 
uated in  the  territory  or  district  known  as  G. 
on  which  there  was  shown  a  block  "P"  or 
which  bore  the  inscription  or  indorsement  "sur- 
vey April  and  May,  1886,"  signed  by  the  named 
maker.  There  was  only  one  lot  6  in  said  block 
P.,  and  there  was  no  other  lot  6  in  block  P  in 
the  territory  commonly  known  as  G.,  and  when 
lots  6  and  7  were  sold  to  plaintiff  there  was  no 
tract  or  subdivision  at  or  in  G.  or  vicinity  that 
contained  a  block  P  except  G.  addition  No.  1. 
Held,  that  the  description  in  the  deed  to  plain- 
tiff was  sufficient  in  her  suit  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  CJent. 
Dig.  §  324.] 

2.  Tbusts  $s»357(2)— Pubchaseb  tbom  Tbus- 
•  TEE— Notice— Titub  Acquired. 

Where  defendant  in  suit  to  quiet  title  when 
receiving  her  deed  had  notice  that  her  grantor 
if  he  had  any  title  whatever  to  the  land,  had 
nothing  more  than  bare  lejgal  title,  necessarily 
a  title  held  in  trust  for  plaintiff,  who  then  own- 
ed the  entire  beneficial  interest,  defendant,  if  the 
title  vested  in  her  at  all,  received  it  subject  to 
the  trust  and  unconditional  obligation  to  convey 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  643-548.] 

3.  Appeal  and  Ebbob  e=3 1073(1)— Habuless 
Error— Decbee. 

In  suit  to  quiet  title,  it  being  determined 
that  legal  title  to  the  land  was  vested  in  de- 
fendant, subject  to  an  unconditional  obligation 
to  convey  to  plaintiff,  there  was  no  prejudicial 
error  in  the  decree  quietinjf  the  title  in  plain- 
tiff as  owner  and  not  ordering  execution  ot  any 
deed  of  conveyance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4240.] 
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4.  Corporations     ^s>425(5)  —  Bbpbesenta- 
ttors  of  olncers— estoffki.  of  cobpoka- 

TIOW. 

Where  plaintiff  purchased  land  from  a  cor- 
poration, and  its  president  and  secretary  repre- 
sented to  her  that  the  deed  to  be  delivered  to 
her  by  the  company  would  convey  her  good  and 
perfect  tiOe,  on  wmch  representations  she  relied 
without  making  inquiry,  she  making  payments 
partly  in  cash  and  partly  by  a  note  secured  by 
mortgage  given  the  company,  the  company  was 
estopped  to  deny  plaintiff's  ownership  of  the 
land,  though  it  and  its  officers  acted  in  good 
faith,  and  made  no  misrepresentations,  while 
plaintiff  had  constructive  record  notice  of  the 
condition  of  the  title. 

5.  Estoppel  <e=>98(2)— Pkbsons  Bound. 

Where  a  corporation  was  estopped  to  deny 
the  ownership  of  land  which  it  had  conveyed, 
its  officer,  who  received  an  assignment  of  the 
original  owner's  contract  to  convey  to  the  com- 
t>any,  and  thereafter,  from  tlie  owner,  a_  con- 
veyance of  the  land,  was  chari^ed  with  notice  of 
all  the  facts  on  which  the  grantee  of  the  land 
relied  as  against  the  corhpany,  and  the  estoppel 
was  binding  on  him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  200.] 

6.  Limitation  of  Actions  ®=>103®— Recov- 
EBY  OF  Land— Trusts. 

Where  plaintiff.  In  an  action  to  quiet  title, 
was  seised  of  the  property  at  nil  times  down  to 
the  time  when  the  action  was  besrun,  and  defend- 
ant was  to  be  treated  as  holdiu);  the  title  in 
trust  for  plaintiff,  there  having  been  no  repudia- 
tion of  the  trust  sufficient  to  set  the  statute  of 
limitations  in  motion,  the  action  was  not  barred 
by  Code  Civ.  Proc.  i  318,  as  to  actions  for  the 
recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof. 

[Ed.  Note.— For  other  cases,  see  I/imitation 
of  Actions,  Coit  Dig.  i  507.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Lewis  B.  Works,  Judge. 

Actl<m  by  Carol  Crouse  Pronty  against 
Julia  A.  N.  Bogers  and  W.  B.  Judson.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing their  motion  for  new  trial,  defendants 
appeal.    Judgment  an'd  order  affirmed. 

Haas  &  Dunnigan,  of  Los  Angeles,  for  ap- 
pellants. Carter,  Kirby  &  Henderson  and 
Schweitzer  &  Hutton,  all  of  Los  Angeles,  for 
respondent. 

CONRBT,  P.  J.  This  Is  an  appeal  by  the 
defendants  from  a  judgment  q;;letlng  plain- 
tiff's title  to  the  lot  described  in  the  com- 
plaint, and  from  an  order  denying  the  mo- 
tion of  defendants  for  a  new  trial.  There 
was  a  former  trial  of  the  action  and  a  ded- 
sloa  by  this  court  affirming  an  order  granting 
a  new  trial.  In  that  decision  there  Is  a  state- 
ment of  facts,  and  we  will  r^)eat  here  that 
portion  thereof  which  is  identical  with  the 
facts  proved  at  the  second  trial  (13  Cal.  App. 
561,  110  Pac.  142) : 

"On  December  26,  1885,  Andrew  Glassell,  who 
was  the  common  source  of  title,  entered  into  a 
contract  with  Ralph  and  W.  B.  Rogers,  whereby 
he  agreed  to  sell  and  convey  to  them  a  large 
tract  of  land,  which  included  the  lot  in  contro- 
versy. On  March  24,  1886,  Ralph  and  W.  E. 
Bogeris  transferred  this  agreement  for  purchase 
to  a  corporation  known  as  the  Garvanza  Land 
Company,  which,  under  the  terms  of  the  agree- 


ment, cansed  a  portion  of  the  land  to  be  snbdi- 
vided  into  lots  and  blocks  and  designated  it  as 
'Garvanza  addition  No.  jL'  map  of  which  vat 
duly  recorded.  On  June  19,  1m6,  the  corpora- 
tion, for  a  valnable  consideration,  exeetited  a 
deed,  which  was  duly  recorded,  to  plaintiff,  Carol 
Crouse-Prouty,  whereby  it  conveyed  to  her  the 
lot  in  question.  After  the  execution  of  this 
deed  by>the  corporation,  and  on  December  !.■>. 
1888,  the  corporation  transferred  the  Glassell 
contract  to  W.  F.  McClure,  who,  on  the  day 
following,  assigned  it  to  Ralph  Bogers.  On 
July  12.  1888,  Glassell  executed  a  grant  d««l 
to  Ralph  Rogers  of  the  lands  described  in  the 
said  contract,  excepting  therefrom  certain  tracts, 
which  excepted  lands  did  not,  however,  incln(l« 
the  lot  involved  in  this  action.  W.  E.  Rogers 
joined  Glasnell  in  the  executidh  of  this  con- 
veyance. This  deed  recited  payment  of  the 
consideration  mentioned  in  the  contract,  and 
that  'this  deed  is  delivered  and  accepted  in  sat- 
isfaction of  the  existing  obligations  of  the  pai^ 
ty  of  the  first  part  (Glassell)  by  reason  of  said 
contract  of  December  28,  1885.'  On  January 
2,  1892.  Ralph  Rogers  conveyed  the  lot  in  ques- 
tion, together  with  other'  lands,  to  one  Conway, 
from  whom,  by  mesne  conveyance,  defendants 
acquired  whatever  title  they  have  to  the  lot 
It  thus  appears  that  plaintiffs'  claim  of  title 
to  the  lot  is  by  virtue  of  the  deed  from  the 
Garvanza  Lend  Company,  whose  only  interest 
in  the  lot  was  by  virtue  of  the  Glassell  contract, 
while  defendants  claim  under  a  subsequent  deed 
made  by  Ralph  Rogers  after  he  had  acquired 
title  to-the  property  by  a  dceil  executed  pursuant 
to  the  Glassell  contract  The  record  contains 
evidence  which  tends  to  prove  •  •  •  that  de- 
fendant Jnlia  Nolan  Bogers  at  the  time  she 
claims  to  have  acquired  the  lot  by  purchase 
for  a  valuable  consideration  had  actual  notice 
of  the  conveyance  of  the  lot  to  plaintiff  Carol 
Crouse-Prouty,  and  of  the  fact  that  she  claimed 
ownership  under  the  deed  from  the  corporation. 
Moreover,  under  the  facts  presented,  the  court 
miciht  be  justified  in  holding  the  record  ot  plain- 
tiff's dpe<l  svifficient  to  impart  constructive  no- 
tice. Bogers  v.  McCartney,  3  Cal.  App.  34, 
84  Pac.  215." 

[1]  It  will  be  noted  that  in  its  former  deci- 
sion this  court  assumed  that  the  deed  of 
Garvanza  Land  Company  to  the  plaintiff  coa- 
talned  a  sufficient  description  to  identify  the 
land  described  to  the  complaint,  and  that  the 
record  thereof  was  sufficient  to  impart  ooo- 
structive  notice.  Nevertheless,  the  defend- 
ants continue  to  insist  that  the  description  in 
that  deed  was  not  sufficient  for  the  purpofse 
of  passing  title.  That  description,  so  far  as 
the  name  of  the  tract  was  concerned,  did  not 
name  the  tract  as  "Garvanza  addition  No. 
1,"  but  located  the  tract  "at  Garvanza."  Al- 
so the  deed  referred  to  a  map  made  by  W.  F. 
McClure  in  April  and  May,  1886,  as  a  map 
recorded  in  Miscellaneous  Becords,  Book  9. 
at  pages  85,  86,  and  87.  There  was  no  such 
map  recorded  at  those  pages.  The  evidence 
shows  that  there  was  a  map  of  "Garvanza 
addition  No.  1"  recorded  in  said  Boob  9,  at 
pages  45  and  46.  The  evidence  shows  that 
the  map  recorded  at  pages  45  and  46  Is  the 
only  map  of  record  in  Los  Angeles  county 
of  the  property  situated  in  the  territory  or 
district  known  as  Garvanza,  on  wbidi  there 
Is  shown  a  block  "P,"  or  which  bears  the  In- 
scription or  todorsement,  "Survey,  April  and 
May,  1886,  W.  F.  McClure,  C.  B." ;  that  there 


dtssFor  other  cases  see  same  tople  and  KBT-NUMBBR  In  all  Key-Numbered  Dlseata  and  ladexn 

Digitized  by  CjOOQIC 


CaL) 


PROtTTT  T.  ROGERS 


is  only  one  lot  6  In  said  block  "P,"  and  there 
Is  no  other  lot  6  In  block  "P"  in  said  terri- 
tory commonly  known  as  Garvanza;  also 
that  Garvanza  Land  Company  never  sold  or 
subdivided  any  lots  In  any  block  "P,"  except 
block  "P"  of  Garvanza  addition  No.  1 ;  that 
there  was  not  at  the  time  of  the  sale  and 
conveyance  of  lots'  6  and  7  to  the  plaintiff, 
or  since  that  time,  any  tract  or  subdivision 
at  or  in  Garvanza,  or  ia  the  vicinity  thereof, 
that  contained  a  block  "P,"  except  Garvanza 
addition  No.  1.  On  these  facts  we  hold  that 
the  description  in  the  deed  was  sufficient 
See,  also,  Leonard  v.  Osbum,  169  Cal.  157, 
146  Pac.  630,  532,  which  approves  the  deci- 
sion In  Rogers  v.  McCartney,  supra. 

[2]  Plaintiffs  deed  when  recorded  gave 
constructive  notice  that  Garvanza  Land  Com- 
pany had  granteid  the  lot  in  question  to  her, 
and  there  was  then  on  record  a  contract 
which  gave  notice  that  Garvanza  Land  Com- 
pany had  acquired  the  right  to  obtain  the 
legal  title  upon  payment  of  the  consideration 
agreed  to  be  paid  to  Glassell.  The  deed  from 
GlasseU  to  Ralph  Rogers,  which  also  was 
of  record  prior  to  any  conveyance  of  lot  6 
by  Ralph  Rogers,  showed  that  the  considera- 
tion for  all  of  the  described  lands,  iaclnd- 
ing  the  lot  In  question,  had  been  paid  to  Glas- 
sell. Defendant  Rogers  before  receiving  her 
deed,  also  had  actual  notice  that  the  plalh- 
tlff  claimed  ownership  under  her  deed  from 
Garvanza  Land  Company.  Defendant  Rog- 
ers therefore  had  notice  that  her  grantor,  suc- 
cessor by  mesne  conveyance  from  Ralph  Rog- 
ers^  if  he  had  any  title  whatever  to  this  lot, 
had  nothli^  more  than  the  bare  legal  title, 
which  necessarily  would  be  a  title  held  in 
trust  for  the  plaintiff,  who  then  owned  the 
entire  beneficial  Interest  Therefore  the  de- 
fendant Rogers,  if  the  title  vested  in  her  at 
all,  received  It  upon  the  same  trust  and  sub- 
ject to  the  same  unconditional  obligation  to 
convey  to  the  plaintiff.  This  conclusion  is 
strengthened,  if  It  needs  any  further  su{)port, 
by  the  fact,  which  the  court  found  upon  suf- 
ficient evidence,  that  the  grantee  to  whom 
Ralph  Rogers  conveyed  this  lot  and  the  suc- 
ceeding grantees  to  and  Indnding  Jalia  N. 
Rogers,  paid  no  consideration  whatever  for 
their  said  conveyances. 

[3]  If  under  the  facts  above  stated  It 
should  be  determined  that  the  legal  title  to 
the  lot  is  now  vested  In  the  defendant  subject 
to  an  unconditional  obligation  to  convey  to 
the  plaintiff,  there  would  be  no  prejudicial 
error  In  the  court's  decree  which  quieted  title 
In  the  plaintiff  as  owner  of  the  lot  and  did 
not  order  the  execution  of  any  deed  of  con- 
veyance. In  any  event  the  result  of  the  de- 
cree would  be  to  establish  ownership  in  the 
plaintiff  and  put  an  end  to  the  claims  of  the 
defendant  Jones  v.  Jones,  140  CaL  687,  74 
Pac.  143. 

[4,  (]  But  the  plaintiff  further  claims  title 
by  estoppel.  During  the  transactions  where- 
by the  plaintiff  purchased  the  lot  from  Gar- 


1  vanza  Land  Company  and  paid  for  the  same 
and  received  her  deed,  It  was  represented  to 
her  by  Ralph  Rogers,  the  president  of  the 
company,  and  by  its  secretary,  that  the  deed 
to  be  delivered  to  her  by  Garvanza  Land 
Company  would  convey  to  her  a  good  and 
perfect  title  to  the  lot.  She  believed  those 
r^resentations  and  relied  upon  them  in  all 
of  those  transactions,  without  making  any 
other  investigations  or  inquiry  as  to  the  title. 
At  the  time  of  receiving  her  deed  plaintiff 
paid  the  consideration  partly  In  cash,  and 
gave  to  the  corporation  her  note  for  the  re- 
mainder, secured  by  mortgage  on  the  two  lots 
conveyed.  On  June  8,  1887,  she  paid  this 
note,  and  the  mortgage  was  satisfied  on  the 
record  by  the  company  by  Ralph  Rogers,  as 
president  Upon  those  facts  Garvanza  Land 
Comijany  would  have  been  estopped  to  deny 
plaintiff's  ownership  of  the  lot  And  as 
Ralph  Rogers  received  an  assignment  of  the 
company's  contract,  and  thereafter  from 
GlasseU  a  conveyance  of  the  land  covered  by 
the  contract,  he  was  charged  vrtth  fall  notice 
of  all  of  the  facts  upon  which  the  plaintiff 
relied  as  against  that  company,  and  the  same 
estoppel  was  binding  upon  him.  Upon  the 
facts  which  we  have  stated,  it  seems  clear 
that  the  plaintiff's  rights  are  unaffected  by 
the  subsequent  conveyances  of  the  series 
which  ended  with  the  deed  to  defendant 
Rogers.  Appellants  claim  that  the  doctrine  of 
estoppel  cannot  be  applied  to  the  case,  be- 
cause it  appears  that  Ralph  Rogers  and  Gar- 
vanza Land  Cftmpany  in  their  transactions 
with  the  plaintiff  acted  in  entire  good  faith 
and  made  no  misrepresentations  as  to  the 
title  to  the  property  conveyed  to  the  plain- 
tiff ;  that  when  the  deed  was  made  to  plain- 
tiff she  had  constructive  record  notice  of  the 
condition  of  the  Garvanza  Land  Company's 
title;  and  that  she  had  the  same  means  of 
investigating  the  title  that  was  possessed 
by  her  grantor  and  by  Ralph  Rogers.  This 
contention  should  not  be  sustained.  Kams 
V.  Olney,  80  Cal.  90,  22  Pac.  57,  13  Am.  St 
Rep.  101 ;  Rels  v.  Lawrence,  63  Cal.  129,  49 
Am.  Rep.  83;  Ions  v.  Harbison,  112  Cal.  260, 
44  Pac.  672. 

[I]  Defendants  plea'ded  that  the  action  is 
barred  by  the  provisions  of  section  318  of  the 
Code  of  Civil  Procedure  and  by  subdivision 

2  and  by  subdivision  4  of  section  338  and  by 
section  343  of  that  Code.  The  two  latter 
sections  are  contained  In  the  chapter  con- 
cerning the  time  of  commencing  actions  other 
than  for  the  recovery  of  real  property,  and 
da  not  apply  to  this  case.  In  Murphy  v. 
Crowley,  140  Cal.  141,  146,  73  Pac.  820,  821, 
the  earlier  decisions  were  reviewed,  and  the 
court  eald : 

"It  seems  to  be  established,  therefore,  by  these 
catses  that  although  the  main  ground  of  the  ac- 
tion is  fraud  or  mistake,  whereby  the  defendant 
has  obtained  the  legal  title  to  the  land  in  con- 
troversy, and  the  cEdef  contentioD  between  the 
parties  is  with  respect  to  the  fraud  or  mistake 
alleged,  yet  if  the  plaintiff  alleges  facts  which 
show,  aa  matter  of  law,  that  he  is  en^ed  to 
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possession  of  the  property,  and  a  part  of  the 
relief  asked  is  that  he  be  let  into  possession,  or 
that  his  title  to  the  land  be  quieted,  the  action 
is  in  reality  for  the  recovery  of  real  property, 
and  is  not  barred  except  by  the  five-year  limita- 
tion contained  in  section  318." 

Here  the  plaintiff  by  her  complaint  alleg- 
ed ownership  of  the  lot  and  seeks  to  quiet 
her  title,  an'd  for  all  appropriate  relief  In 
equity..  The  controversy  exists  by  reason  of 
the  adverse  claim  of  the  defendants  based 
upon  a  chain  of  title  which  begins  with  a 
mistake  made  by  Ralph  Rogers  in  executing 
a  deed  purporting  to  convey  land  which  he 
did  not  have  a  right  to  convey  to  any  one 
other  than  the  plaintiff.  Section  318  is  the 
only  one  of  the  Code  sections  constituting  the 
statute  of  limitations  whldi  can  be  applied 
to  a  case  of  this  kind.  That  section  reads  as 
follows : 

"No  actiMi  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof,  can 
be  maintained,  unless  it  appear  that  the  plain- 
tiff, his  ancestor,  predecessor,  or  grantor,  was 
seised  or  possessed  nf  the  property  in  question, 
within  five  years  before  the  commencement  or 
the  action." 

If,  by  reason  of  defendants'  estoppel  to  set 
np  the  claim  which  they  assert  In  this  action, 
title  vested  in  the  plaintiff  (as  we  hold  that 
it  dVd),  then  the  plaintiff  was  seised  of  the 
property  within  the  meaning  of  section  318, 
at  all  times  down  to  the  time  when  this  ac- 
U<m  was  begun,  and  if  the  defendant  Rogers 
is  to  be  treated  as  holding  the  title  in  trust 
for  the  plaintiff,  the  rights  of  the  plaintiff 
are  not  barred  by  any  statute-  of  limitations. 
There  had  not  been  prior  to  the  beginning  of 
the  prescribed  period,  or  at  all,  any  repudia- 
tion of  the  trust  sufficient  to  set  the  statute 
In  motion.  Actual  possession  of  the  lot  had 
not  been  taken  by  the  defendants,  nor  by  any 
person  under  whom  they  claim,  and  the 
plaintiff  had  not  been  notified  of  any  adverse 
claim  against  her.  Luco  v.  De  Toro,  91  Cal. 
405,  18  Pac.  866,  27  Pac.  10S2. 

Finally,  it  should  be  noted  that  the  tran- 
script begins  with  an  amended  complaint  fil- 
ed October  21,  1912,  and  the  record  before 
us  does  not  show  when  the  action  was  com- 
menced. 

The  Judgment  and  order  are  affirmed. 

We  concur:     JAliIES,  J.;    SHAW,  J. 


BRATJN  V.  VALLADE  et  al.    (Civ.  1877.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  15,  1917.) 

1.  Negligence   ®=»32(2)— Defective   Build- 
in  o — I^lCENSEE. 

Where  plaintiff  entered  defendants'  saloon  to 
use  the  toilet,  and  after  doing  so  returned  to  tlie 
barroom  and  ordered  a  drink,  and  after  he  was 
served  saw  a  picture  upon  the  opposite  wall, 
and  walked  across  the  room,  to  examine  it, 
and  in  so  doing  fell  into  an  open  trapdoor,  suf- 
fering injuries,  though  he  entered  for  a  purpose 
which  would  render  him  a  mere  licensee,  when 
he  fulfilled  that  purpose  and  ordered  a  drink  he 


beonme  a  customer  of  the  defendants,  and  de- 
fendants owed  him  the  duty  of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §  43.]  ^^ 

2.  Negligence  <S=»134(5)— Injtjbies  to  Ccs- 
TOMEB  —  Defective  Babbooh  —  Evtdesce— 

SUFFICIEJ^CY. 

In  action  by  customer  for  injuries  recov«d 
in  falling  through  a  trapdoor  In  a  bantKnn,  evi- 
dence held  to  show  that  plaintiff's  injuries  wpre 
caused  by  defendants'  negligent  act  in  leaving 
open  an  unguarded  trapdoor  in  a  place  open  and 
accessible  to  customers. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  (  273.] 

3.  Negligence  <8=>138(1)— Tbial  iS=»l&4(16)— 
Instbuctions— Pbovince  of  Jtiby — ^Facts. 

An  instruction  that  if  the  defendants  negli- 
gently opened  and  left  open  and  not  propeilj 
guarded  a  trapdoor  in  floor  of  said  saloon,  and 
said  trapdoor  was  then  a  part  of  said  barroom, 
and  open  to  use  of  patrons  and  customers  and 
to  the  public,  and  plaintiff  was  lawfully  on  the 
premises,  and  such  negligence  and  not  plain- 
titfs  negligence  was  the  proximate  canse  of 
plaintifFs  injury,  they  should  find  for  plaintiif. 
if  understood  as  referring  to  the  floor  space  fill- 
ed by  the  trapdoor  when  closed,  was  not  con- 
fusing or  an  invasion  of  the  province  of  the 
jury  by  charging  as  to  matters  of  fact. 

[Ed.  Note. — For  other  cases,  see  Negiigenre, 
Cent  Dig.  |§  354,  356-360;  Trial,  Cait  Dig. 
§  466.1 

4.  Trial  «=»206(3)— Defeotivb  Iirsntucnox 
— Cube  by  Otheb  Instbuctiosb. 

Any  confusion  possible  being  doubt  as  to 
whether  the  instruction  referred  to  the  spacei 
below  the  trapdoor  when  open,  or  to  the  floor 
space  filled  by  the  trapdoor  when  closed,  was 
cured  by  an  instruction  that  if  a  part  of  the 
premises  where  the  trapdoor  was  located  was 
private,  and  not  open  to  the  public,  the  public 
did  not  have  access  thereto,  the  defendants  wer« 
not  required  to  maintain  guards  around  sudi 
trapdoor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  709.] 

5.  Tbial  «=>2eO(l)— Instructions— Reql-ests. 

Refusal  of  requested  instructions  fuUpr  and 
correctly  covered  by  given  instructions  is  not 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  651.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Franz  Braun  against  Arthur 
Vallade  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 

S.  O.  Wright,  of  San  Frandsoo,  tor  appel- 
lants. J.  Dimmer  and  B.  D.  Knigbt,  both  of 
San  Frandaco,  for  respondent. 

LHJNNON,  P.  J.  This  is  an  appeal  from  a 
Judgment  in  plaintiff's  favor  in  an  action  for 
damages  alleged  to  have  been  sustained  by 
him  by  reason  of  his  having  fallen  through 
an  open  and  unguarded,  trapdoor  in  the  floor 
of  certain  premises  occupied  and  used  by  the 
defendants  in  the  conduct  of  a  saloon. 

[1,2]  There  is  little,  If  any,  disagreement 
between  the  parties  respecting  the  main  farts 
of  the  case.  The  defendants  on  the  10th  day 
of  July,  1914,  were  engaged  in  conducting  a 
saloon  known  as  the  Mianenpolis  Bar  on 
Market  street  in  the  dty  and  county  of  San 
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Francisco.  On  said  flay  the  plaintiff  entered 
the  said  place  of  buslnees  of  the  defendants 
for  the  purpose,  according  to  bis  testimony, 
of  nfiing  the  toilet  attached  to  and  in  the 
rear  of  the  saloon.  Having  done  this  and  re- 
turned to  the  barroom  the  plaintiff,  not  wish- 
ing, as  he  stated,  to  use  the  convenience  of 
any  place  without  some  return,  went  to  the 
bar  and  ordered  a  drink  of  beer;  and  having 
been  served  and  begim  to  drink  it  he  ob- 
served a  picture  upon  the  opposite  wall  of  the 
saloon,  and  being  interested  in  painting 
walked  across  to  examine  it,  and  in  so  doing 
fell  into  an  open  trapdoor,  and  was  precipi- 
tated into  the  basement,  suffering  severe  In- 
juries. There  is  some  conflict  in  the  evi- 
dence «i8  to  whether  the  space  in  front  of 
wfhere  the  picture  hung,  and  of  which  the 
trapdoor  when  closed  formed  a  part  of  the 
floor,  was  a  portion  of  the  open  or  public  area 
of  the  saloon,  or  was  separated  therefrom  by 
a  piano  and  other  obstructions,  indicating 
that  it  was  private  and  not  intended  for  pul>- 
11c  use;  bnt  in  respect  to  this  matter  the 
plaintiff  himself  testifled  that  there  was  no 
obstruction  between  the  bar  and  the  picture, 
and  that  he  walked  directly  across  the  room 
toward  it  and  to  the  open  space  into  which 
he  fell.  There  is  also  some  evidence  that  up- 
on the  wall  above  the  trapdoor  there  was  a 
large  cardboard  sign,  reading,  "Private. 
Keep  out";  but  there  was  evidently  some 
question  as  to  whether  this  sign  referred  to 
the  floor  space  in  ttoat  of  the  picture  partly 
occupied  by  the  trapdoor  when  closed,  or  to 
the  basement  and  entrance  into  it  wh«i  the 
trapdoor  was  open.  The  Jury  resolved  these 
doubts  in  the  plaintiff's  favor,  and  we  are  not 
asked  to  rervlew  their  discretion  in  respect  to 
these  conflicts  In  the  evidence.  The  appel- 
lants, however,  urge  as  their  main  contention 
In  the  case  that  the  undisputed  evidence  does 
show  that  the  plaintiff  having  entered  upon 
the  premises  for  the  purpose  indicated  by  his 
own  testimony,  became  and  was  throughout 
the  period  of  his  presence  there  a  mere 
licensee  toward  whom,  as  such,  the  defendant 
owed  no  duty  other  than  that  of  refraining 
from  causing  him  an  Injury  by  a  willful  or 
grossly  negligent  act  In  support  of  this  con- 
tentl(m  the  appellants  chiefly  rely  xipon  the 
case  of  Knelser  v.  The  Belasco-Blackwood 
Co.,  22  Oal.  App.  205,  133  Pac.  989,  as  Indisr 
tlngulshable  from  the  caae  at  bar.  The  facts 
of  that  case  were  briefly  these:  The  plain- 
tiff iMid  entered  the  saloon  of  the  defendant 
desiring  to  sit  down  and  rest  and  to  visit  the 
toilet,  which  he  knew  to  be  located  in  the 
basement  He  had  not  intended  to  patronize 
the  bar  as  a  customer,  but  was  Induced  by 
the  invitation  of  others  already  in  the  place 
to  partake  of  one  or  more  drinks  of  liquor, 
after  which  he  proceeded  to  go  to  the  base- 
ment of  the  place  in  pursuit  of  bis  original 
Intention  to  visit  the  toilet  there.  While 
going  down  the  stairs  leading  thereto  his  foot 
canght  upon  a  projecting  nail,  and  he  fell 


and  was  Injured.  The  court  held  upon  these 
facts  that  the  plaintiff  was  a  mere  licensee, 
and  as  such  was  not  entitled  to  recover.  It 
seems  to  us,  however,  that  the  distinction  be- 
tween the  above  case  and  the  present  one  is 
clearly  outlined  by  a  comparison  of  the  facts 
of  each.  In  that  case,  as  in  the  present  one, 
the  act  and  intent  of  the  plaintiff  in  entering 
the  premises  of  the  defendants  for  the  pur- 
pose of  making  use  of  the  toilet  rendered  him 
a  mere  licensee  so  long  as  that  intent  and 
puriKise  was  maintained,  or  was  returned  to 
if  departed  from ;  the  act  of  the  plaintiff  in 
the  foregoing  case  in  drinking  at  the  request 
of  others  may  have  changed  his  relation  to 
the  defendants  from  that  of  a  mere  licensee 
to  that  of  a  customer ;  but  if  so,  the  proofs 
In  that  case  showed  that  the  plaintiff  therein 
resumed  his  former  relation  of  licensee  when 
he  returned  to  his  primary  intent  and  pur- 
pose to  use  the  defendants'  toilet  and  was  pro- 
ceeding to  carry  out  that  intent  and  purpose 
at  the  time  of  his  injuries.  In  the  case  at 
bar,  however,  the  plaintiff  having  entered  the 
defendants'  premises  with  an  IntMit  and  pur- 
pose which  under  the  foregoing  case  would 
have  constituted  him  a  mere  licensee^  appears 
to  have  f olflUed  that  purpose  and  terminated 
that  relation  when  upon  returning  from  the 
toilet  to  the  barroom  he  determined  to  be- 
come, and  did  in  fact  become,  a  customer  of 
the  defendants  by  ordering  and  partaking  of 
a  drink  at  their  bar.  From  the  moment  of 
his  changed  Intent  and  action  his  relation  to 
the  defendant  changed  from  that  of  a  mere 
licensee  to  that  of  a  customer,  to  whom  the 
defendants  would  owe  the  duty  of  ordinary 
care— a  duty  which  It  is  conceded  would  be 
violated  by  negligently  leaving  an  open  and 
tmgnarded  trapdoor  in  that  portion  of  the 
floor  space  of  the  barroom  which  was  open 
and  accessible  to  customers.  We  think  that 
the  evidence  in  this  case  sufllciently  shows 
that  the  plaintiff  stood  in  the  relation  of  a 
customer  to  the  defendants  at  the  time  of  his 
injuries,  and  that,  these  were  caused  by  the 
appellants'  negligent  act 

The  appellants  further  contend  that  the 
trial  court  erred  In  giving  to  the  Jury  the 
following  instruction: 

"The  conrt  ingtructs  the  jury  that  if  they  be- 
lieve from  all  the  evidence  that  the  defendants 
in  the  conduct  of  their  business  mentioned  in  the 
complaint  at  the  time  of  the  injuries  to  plaintiff, 
carelessly  and  negligently  opened  and  left  open 
and  not  properly  guarded  or  obstructed  a  trap- 
door in  the  floor  of  said  saloon,  and  that  said 
trapdoor  was  then  a  part  of  said  barroom  and 
open  to  the  use  of  patrons  and  customers  and 
to  the  public,  and  that  plaintiff  was  lawfully 
upon  said  premises,  and  that  such  negligence, 
and  not  negligence  on  the  part  of  plaiutiSj  was 
the  proximate  cause  of  the  injuries  to  plaintiff, 
they  should  find  for  the  plaintiff." 

[3, 4]  It  may  be,  and  in  fact  is  practically 
conceded  on  the  part  of  the  respondent,  that 
the  foregoing  instruction  is  confusing  in  its 
reference  to  the  "trapdoor  in  the  floor  of  said 
saloon"  as  being  a  part  of  said  barroom  and 
"open  to  the  use  of  patrons  and  customerii 
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and  to  the  public,"  the  doubt  being  as  to 
whether  these  phrases  refer  to  the  spaces  be- 
low the  trapdoor  when  open  or  to  the  floor 
space  filled  by  the  trapdoor  when  closed.  If 
understood  In  the  latter  sense  the  Instruction 
would  not  be  subject  to  the  appellants'  criti- 
cism; nor  would  It  In  our  opinion  be  liable 
to  the  objection  that  It  Invaded  the  province 
of  the  Jury  by  charging  as  to  matters  of  fact 
Aside  from  this,  however,  we  think  that 
whatever  confusion  may  have  arisen  from 
the  doubtful  meaning  of  the  foregoing  In- 
struction was  sufficiently  cured  by  the  court 
in  the  rest  of  Its  Instructions,  and  particular- 
ly in  the  following  one,  given  a.t  the  reQuest 
of  the  appellants : 

"I  charge  you  that  if  you  believe  from  the 
evidence  that  the  part  of  the  premises  where  the 
trapdoor  was  located  was  private  and  not  open 
to  the  public,  and  the  public  did  not  have  access 
thereto,  then  I  charge  you  that  the  defendants 
were  not  required  in  law  to  maintain  guards  or 
barriers  around  said  trapdoor." 

[t]  The  final  contention  of  the  appellants 
Is  that  the  court  erred  in  refusing  to  give  cer- 
tain instructions  requested  by  them  upon  the 
subjects  of  contributory  negligence  and 
proximate  cause.  The  record  discloses,  how- 
ever, that  the  court  quite  fully  and  correctly 
charged  the  jury  upon  these  subjects,  and 
hence  was  justified  In  refusing  to  give  an 
added  instruction  thereon  in  the  particular 
form  requested  by  the  defendants. 

Judgment  affirmed. 


We   concur: 
GAN,  J. 


BICHARBS,    J.;     KERRI- 


LENNON,  P.  J.  The  judgment  is  affirmed, 
for  the  reasons  stated  In  an  opinion  filed 
February  15,  1917  (1C4  Pac.  904),  which  opin- 
ion is  hereby  adopted  as  the  opinion  of  the 
court  following  the  resuhmlssion  of  the 
cause,  and  said  opinion  is  hereby  ordered  re- 
filed  as  of  this  date 


KEELEY  V.  ERBE.     (Oiv.  1987.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   March  21,  1917.) 

1.  EvinENOE    «=44o(l)  —  Obal    Aobeement 
Substituted  foe  Written  Contract. 

Oral  evidence  is  admissible  to  prove  that 
parties  entered  into  a  new  and  distinct  oral 
agreement  as  a  substitute  for  a  written  one. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  2052-2054,  2063.] 

2.  Appeal  and  Ebbob  ®=»1008(1)— Review- 
Question  of  Fact. 

Where  trial  court  who  heard  oral  testimony 
and  saw  witnesses  believed  that  oral  agreement 
sued  on  was  substituted  for  a  written  one,  the 
judgment  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3955.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  J.  Van  No- 
strand,  Judge. 

Action  by  Lee  Roy  E.  Keeley  against  Her- 


man Erbe.    Judgment  for  plalntUt,  and  de- 
fendant appeals.    Affirmed. 

Oscar  Hudson,  of  San  Francisco,  for  ap- 
pellant. All>ert  Plcard,  of  San  Frandsoo, 
for  respondent 

PER  CURIAM.  This  Is  an  appeal  by  de- 
fendant from  a.  judgment  In  favor  of  plaln- 
titr  in  an  action  brought  by  him  to  recover 
the  reasonable  value  of  legal  services. 

[1, 2]  From  the  record  It  appears  that  tbe 
parties  entered  Into  a  written  contract,  vn- 
der  the  terms  of  which  tbe  plaintiff  was  to 
render  services  as  an  attorney  at  law  for 
the  defendant  upon  a  ccmtingent  fee  of  25 
per  cent  of  tbe  value  of  certain  land  If  title 
thereto  should  be  obtained  for  d^cndant. 
Subsequently,  according  to  the  testimony  giv- 
en by  plaintiff,  a  circumstance  was  called  to 
his  attention  for  the  first  time  which  made 
the  prospect  of  securing  title  in  the  name  of 
the  defendant  very  doubtful,  whereupon 
plaintiff  told  the  defendant  "that  the  situa- 
tion did  not  look  good  to  him,"  and  refused 
to  proceed  under  the  contract  They  then 
entered  into  an  oral  agreement,  whereby  the 
plaintiff  should  proceed  to  render  the  agreed 
services,  he  to  be  paid  a  fair  fee,  without, 
however,  there  being  any  agreement  as  to  its 
amount  The  defendant  denied  that  there 
had-  been  a  rescission  and  abandonment  of 
the  written  contract 

Oral  evidence  was  admissible  to  prove  that 
the  parties  entexed  Into  a  new  and  distinct 
agreement  as  a  substitute  for  the  written 
one  (1  Greenl.  on  Ev.  p.  4,  i  303);  and, 
while  perhaps  such  testimony  under  some 
circumstances  should  be  viewed  with  dis- 
trust, nevertheless  in  this  case  the  trial 
court  who  beard  the  testimony  and  saw  the 
witnesses  believed  the  testimony  Introduced 
by  the  plaintiff  as  to  the  oral  agreement  and 
found  accordingly.  We  are  constrained, 
therefore,  to  hold  that  the  judgment  of  tlie 
trial  court  cannot  be  disturbed  by  this  court 

Judgment  affirmed. 


TOCKSTEIN  V.  PACIFIC  KISSEL  KAK 
BRANCH.    (Civ.  1868.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. March  19,  1917.  Rehearing  Denied 
by  Supreme  Court  May  17,  1917.) 

1.  Sales  €=>90— Rescission  —  Orai,  Bxprk- 

SENTATI0N8   MEBGED    IN    WBITINQ. 

In  the  absence  of  fraud,  all  preliminary  ne- 
gotiations are  presumably  merg«l  in  a  written 
contract  for  the  purchase  of  personalty,  espe- 
cially as  Civ.  Code,  §  1625,  provides  that  Uie 
execution  of  a  contract  in  writing  supersedes 
negotiations  which  preceded  or  acccunpanied  its 
execution. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  S  253.] 

2.  Evioence  9=>442(6) — Rescission  —  Scm- 
ciENCT  or  Evidence. 

In  a  buyer's  action  to  rescind  an  automobile 
sales  contract  evidence  held  insufficient  to  jus- 
tify a  rescission  on  ground  that  the  buyer  was 
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misled  by  representations  of  the  seller's  agent 
where  tbe  buyer  thereafter  signed  a  written  con- 
tract expressly  stating  that  it  aaperseded  all 
oral  anderstandings. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1877,  1886,  188T.] 

3.  Pbinci^ai.  a  WD  Agent  «=>148(4>— Aobmt'b 

AVTHOBITT. 
Where  a  party  freely  contracts  with  an 
agent  knowing  the  limit  of  the  agent's  author- 
ity, he  cannot  thereafter  assert  that  he  was  mis- 
led into  believing  the  agent  had  greater  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  «  537-M5.] 

Am>eal  ftom  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Actl<Hl  by  Mrs.  E.  J.  Tocbsteln  against  the 
Pacific  Kissel  Kar  Branch.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

J.  A.  Marsh  and  A.  F.  Lemberger,  both  of 
San  Francisco,  for  appellant  Daniel  O'Con- 
nell,  of  San  Francisco,  for  respondent 

LENNON,  P.  J.  This  is  an  appeal  from  a 
judgment  in  plalntlfTs  favor  in  an  action 
brought  by  her  to  recover  the  sum  qt  J412.06 
as  the  aggregate  of  sums  ot  money  alleged 
to  have  been  paid  by  her  on  account  of  the 
purchase  price  of  a  certain  automobile  from 
the  defendant,  and  for  repairs  thereon,  which 
machine  is  alleged  to  have  proven  defective, 
and  In  that  respect  to  have  violated  the 
terms  of  certain  alleged  guaranties  glvax  by 
the  defendant  to  plaintiff  at  the  time  of  and 
which  constituted  the  basis  of  the  purchase 
by  her  of  said  automoUle;  and  also  to  re- 
cover the  sum  of  $420,  damages  alleged  to 
have  been  sustained  by  the  plaintiff  through 
her  attempted  use  of  such  defective  machine. 

The  complaint  is  in  two  counts  setting 
forth  separately  the  foregoing  items  of  tbe 
plaintiff's  alleged  loss  and  damage.  Defend- 
ant's answer  denies  the  averments  of  both 
counts  of  the  complaint  in  so  far  as  they 
involve  the  breach  of  any  agreement  or  guar- 
anty on  the  part  of  the  defendant,  or  of  the 
Ford  Motor  Company,  Its  principal,  in  the 
sale  of  the  machine.  The  case  was  tried 
before  a  Jury,  which  rendered  a  verdict  in 
plaintiff's  favor  for  the  sum  of  $619,  and 
from  the  Judgment  entered  thereon  for  said 
sum  and  costs  the  defendant  prosecutes  this 
appeal. 

There  is  little  If  any  dispute  between  the 
parties  as  to  the  material  facts  upon  which 
the  determination  of  this  appeal  must  de- 
pend. The  plaintiff,  bdng  desirous  of  pur- 
chasing an  automobile  for  use  in  the  Jitney 
bus  service,  went  to  the  defoidant  as  the 
local  agent  of  the  Ford  Motor  Company  of 
Detroit  to  procure  said  car.  According  to 
the  plaintiff's  testimony — which  may  be  tak- 
en as  true  for  the  purposes  of  this  appeal — 
she  met  there  a  salesman  of  tbe  defendant  to 
whom  she  stated  that  she  wanted  to  buy  a 
Ford  car  upon  installments,  and  would  like 


to  see  the  car.  The  salesman  informed  her 
that  they  had  not  a  car  in  stock  to  show 
her  at  that  time,  but  that  all  of  tbe  Ford 
cars  were  sold  with  a  guaranty.  He  also 
stated,  according  to  her  testimony,  that  the 
car  would  be  a  new  and  perfect  car,  and 
would  be  delivered  In  good  shape  and  would 
be  satisfactory  in  every  way.  She  thereupon 
paid  the  sum  of  $50  on  account  of  the  pur- 
chase price  of  the  car,  and  at  that  time  there 
was  made  out  and  presented  to  her,  and  she 
signed,  a  writing  denominated  upon  its  face 
"Sales  Contract,"  and  being  in  the  customary 
form  of  a  leasing  or  conditional  sales  agree- 
ment, containing  a  general  description  of  the 
car  with  a  statement  of  the  terms  of  its  pro- 
posed purchase  nnd  times  and  amounts  of 
deferred  payments.  This  written  agreement 
contained  In  black  type  next  above  the  space 
of  its  signature  the  following  words: 

"It  is  understood  that  the  Pacific  Kissel 
Kar  Branch  will  not  be  bound  by  any  under- 
standings, agreements,  or  representations,  ex- 
press or  implied,  not  specified  herein  or  covered 
by  our  retail  sales  guaranty  duly  executed." 

The  plaintiff  admits  signing  this  paper, 
and  also  admits  that  a  little  later  and  before 
receiving  the  car  she  saw  and  read  and  edgn- 
ed  another  agreement  in  which  the  terms  of 
her  purchase  of  the  car  were  more  fully  set 
forth,  and  in  which  also  the  express  terms 
of  the  guaranty  of  the  defendant  and  of  the 
Ford  Motor  Company,  tbe  manufacturer  of 
the  car,  were  set  forth  In  detaU;  and  in 
which  it  was  also  stated  that: 

"The  above  comprises  in  full  the  entire  agree- 
ment covering  or  pertaining  to  this  sale,  and 
no  agreement  of  any  kind,  verbal  understandings 
or  terms  whatsoever  will  be  recognized  than  as 
embodied  and  specified  herein." 

The  plaintiff  read  and  signed  said  agree- 
ment, and  also  received  a  duplicate  copy  of 
it,  and  thereupon  received  delivery  of  the 
car.  It  was  a  new  car,  and  was  selected,  ar- 
bitrarily, out  of  a  number  of  similar  cars 
apparently  of  the  same  quality.  During  the 
14  weeks  which  followed,  the  plaintiff  used 
the  car  In  the  Jitney  service,  and  In  motoring 
generally,  driving  it  In  all  about  4,000  miles. 
B<rom  time  to  time  it  was  in  the  shop  of  the 
defendant  for  r^>alrs,  and  at  one  time  was 
sent  to  the  Ford  Motor  Company  for  tbe 
remedy  of  some  unspecified  defect  The 
plaintiff  paid  for  a  time  her  Installments 
upon  the  purchase  price  of  tbe  car,  and  alsb 
paid  on  account  of  said  repairs  the  sum  of 
$173.60,  bnt  finally  failed,  or  refused,  to  keep 
up  her  payments,  in  consequence  of  which 
the  defendant  retook  possession  of  the  car, 
and  undertook  to  cancel  the  agreement  for 
Its  purchase  for  noncompliance  with  its 
terms.  Thereupon  the  plaintiff  commenced 
this  action. 

[1]  We  are  unable  to  distinguish  this  case 
in  principle  from  other  cases  recently  be- 
fore the  Supreme  Court  and  this  court  in 
which  the  doctrine  is  repeatedly  restated 
tbat  a  person  buylDg  or  agreeing  to  buy  per- 
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Bonal  property,  tbe  terms  of  which  purtdiase 
or  agreement  to  purchase  are  pnt  In  writing, 
Is  bound  as  to  the  terms  of  the  contract  by 
Bndi  writing.  Into  which  all  preliminary  un- 
derstandings and  assurances  are  presumed  to 
be  merged,  and  that  such  person  cannot  go 
behind  such  writing  to  avoid  the  agreement 
of  purchase  for  the  alleged  breach  of  some 
oral  understanding  or  guaranty  not  contain- 
ed within  its  written  terms.  This  Is  but  a 
restatement  of  the  substance  of  section  1625 
of  the  Civil  Code  as  interpreted  and  applied 
In  the  following  cases :  Kullman,  Salz  &  Co. 
▼.  Sugar,  etc.,  Oa,  153  Cal.  726,  06  Pac.  369; 
Germain  Fruit  Co.  t.  Armsby  Co.,  153  Cal. 
685,  96  Pac.  SU;  Gardiner  v.  McDonogh, 
147  Cal.  313,  81  Pac.  964;  Dollar  v.  Inter- 
national Banking  Co.,  13  Cal.  App.  331,  100 
Pac.  499. 

[2]  The  application  of  this  principle  does 
not  of  course  operate  to  prevent  a  person 
from  avoiding  a  contract  for  fraudulent  nils- 
representations  which  operate  as  the  induce- 
ment for  entering  into  It,  and  upon  which 
the  party  injured  of  misled  thereby  was  en- 
titted  to  rely;  and  it  is  upon  that  theory 
that  the  plalntifl  has  depended  to  sustain 
this  action  and  tbe  Judgment  rendered  there- 
in. She  asserts  that  tlie  inducing  cause  for 
her  agreement  to  purchase  the  car  in  ques- 
tion was  the  representation  of  the  sfdesman 
of  the  defendant  that  the  car  which  would 
be  delivered  to  her  would  be  a  new  and  per- 
fect car,  and  that  it  was  guaranteed  perfect 
In  every  way,  and  that  she  would  have  no 
trouble  with  It;  but  the  testimony  of  the 
plaintiff  herself  shows  that  at  the  very  time 
the  aforesaid  salesman  was  engaged  in  mak- 
ing these  representations  he  Informed  her 
there  was  a  written  guaranty  went  with  the 
car,  while  the  first  writing  which  she  then 
and  there  signed  not  only  expressly  referred 
to  sudx  guaranty,  but  also  expressly  stated 
tliat  the  defendant  would  not  be  bound  "by 
any  understandings,  agreements,  or  repre- 
sentations, express  or  implied,  not  specified 
herein  or  covered  by  our  retail  sales  guaran- 
ty duly  executed."  This  the  plaintiff  admits 
tliat  she  saw  and  signed,  and  also  admits 
tliat  she  signed  and  received  a  oopy  of  the 
amplified  agreement  between  her  and  defend- 
ant at  the  time  that  she  recdved  the  car,  in 
wUch  the  express  terms  of  tbe  manufactur- 
er's and  seller's  guaranty  are  set  forth,  and 
in  which  it  is  again  expressly  stated  that  the 
same  contains  the  full  agreement  between 
the  parties,  and  that  no  agreement  of  any 
kind  and  no  verbal  understandings  or  prom- 
ises whatever  will  be  recognized  other  than 
as  embodied  or  specified  therein.  The  plain- 
tiff does  not  pretend  to  state  that  she  did 
not  sign  these  writings  knowingly  and  ft«e- 
ly,  or  that  any  fraud,  deceit,  or  concealment 
as  to  their  terms  and  effect  existed  as  an 
inducing  cause  for  ha  execution  of  them; 
nor  has  the  plaintiff  shown  in  the  proofs  in 


ibia  case  that  any  of  tlie  terms  of  tbe  ex- 
press and  limited  warranty  of  the  mannflte- 
turer  and  seller  of  the  car  set  forth  In  detail 
in  the  written  agreement  were  violated  by 
the  defendant  or  by  its  principal,  tbe  Ford 
Motor  Company. 

This  state  of  facts  brings  this  appeal  di- 
rectly within  the  principle  laid  down  in  the 
case  of  Pease  v.  Fitzgerald,  161  Pac.  506, 
recently  decided  by  this  court,  wherein  it  is 
held  that  a  person,  signing  a  written  agree- 
ment which  contains  upon  its  face  the  state- 
ment that  only  the  written  representations, 
agreements,  and  guaranties  contained  within 
its  terms  shall  be  binding  upon  the  other 
party  to  it,  cannot  rely  upon  any  oral 
statements  made  by  the  agent  or  representa- 
tive of  such  party  prior  to  or  at  the  time  of 
the  execntion  of  the  written  agreement. 

[3]  This  case  is  in  line  with  tlie  well-es- 
tablished rule  of  law  that  where  a  party 
freely  contracts  with  an  agent,  knowing  tbe 
limit  of  the  agent's  authority,  he  may  not  be 
heard  thereafter  to  assert  that  he  was  misled 
into  believing  that  the  agent  had  greater 
authority.  Northern  Assurance  Co.  v.  Grand 
View  Building  Ass'n,  183  U.  S.  308,  22  Sup. 
Ct  133,  46  L.  Ed.  213,  and  cases  cited. 

It  follows  that  the  Judgment  herein  must 
be  reversed,  and  it  is  so  ordered. 

We  concur:  KEBEIGAN,  J.;  BICH- 
ABDS,   J. 


WHILDIN  et  aL  v.  MARYLAND  GOLD 

QUARTZ  MINING  CO.  et  aL 

(av.  1630.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. March  21,  1917.  Rehearing  Denied 
April  20,  1917.  Denied  by  Supreme  Court 
May  17,  1917.) 

Mines  and  Minebals  «s»43  —  Ci.aiiib— Pat- 
ents—Constktjction. 
A  patent  to  lot  No.  41  and  1664,  linear 
feet  of  the  EJureka  ledge  procured  under  federal 
Mining  Act  July  26,  1866,  c  262, 14  StaL  251, 
providing  that  one  having  complied  with  certain 
conditions  shall  be  entitled  to  a  patent  "grantinK 
such  mine  together  with  the  right  to  follow  lucn 
vein  or  lode,  with  its  difis,  angles  and  variatioiu, 
to  any  depth,  although  it  may  enter  the  land  ad- 
joining," gave  to  grantee  the  fee  to  the  lot  and 
so  much  of  lode  as  apexed  within  its  exterior  sur- 
face boundaries  with  the  right  to  follow  the  vein 
on  its  dip  and  nothing  more;  the  patent  as  to 
toat  portion  of  the  lode  lying  beyond  the  ex- 
terior boundaries  of  the  lot  being  invalid. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MineraU,  Cent.  Dig.  ||  125-129.] 

Appeal  from  Superior  Court,  Nevada 
County;   George  O.  Jones,  Judge. 

Action  by  David  Whlldln  and  others 
against  the  Maryland  Gold  Quartz  Mining 
Company  and  another.  Prom  a  Judgment 
for  plaintiff  and  an  order  denying  a  motion 
for  a  new  trial,  tbe  unnamed  defendant  ap- 
peals.   Afflrmed. 
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CbaB.  W.  Kitt£,  of  San  Franclaco,  and 
John  Mulroy,  of  Oraaa  Valley,  for  appeUant 
Nllon  &  Arbogast,  of  Nevada  City,  for  re- 
spondents Wblldln  and  others.  Fred  Searls, 
of  Nevada  City,  for  respondent  Maryland 
Gold  Qoartc  Mining  Oo. 

BURNETT,  J.  The  action  was  one  to 
qnlet  plalntUTs'  title  to  a  small  parcel  of 
mining  ground  lying  easterly  of  and  adjoin- 
ing the  surface  boundaries  of  defendant  Ku- 
reka  Gold  Mining  Company's  patented  land, 
known  as  the  Eureka  quartz  mine.  The  land 
claimed  by  plaintiffs  Is  designated  as  East 
irareka  quartz  mine,  and  is  an  irregular 
shaped  parcel  surrounded  on  all  sides  by  pat- 
ented mining  claims.  Plaintiffs  claim  that, 
on  the  5th  day  of  September,  1897,  the  land 
embraced  within  the  exterior  boundaries  of 
the  East  B}nreka  quartz  mine  was  public 
mineral  land  of  the  United  States,  open  to 
exploration  and  purchase;  that,  on  said 
date,  one  Stephen  Maynard,  a  citizen  of  the 
United  States  and  the  predecessor  of  the 
plaintiffs  In  interest,  having  discovered  a 
lode  or  vein  of  gold-bearing  rock  In  place 
within  the  exterior  boundaries  of  said  parcel 
of  land,  made  a  valid  mining  location  of  said 
parcel,  to  be  known  as  the  East  Eureka 
quartz  mine;  that  the  labor  and  improve- 
ments necessary  in  order  to  hold  said  mining 
claim  under  the  federal  mining  laws  were 
done  and  performed  each  year  by  said  May- 
nard and  the  plaintiffs  as  his  successors  In 
Interest  There  Is  no  controversy  as  to  the 
technical  formality  of  said  location,  the  post- 
ing of  the  notice,  the  marking  of  the  bound- 
aries, or  the  performance  of  the  necessary 
labor  to  hold  the  claim. 

Appellant,  Eureka  Gold  Mining  Company, 
claims  only  a  portlcm  of  the  land  embraced 
within  said  location,  and  it  bases  its  claim 
to  this  upon  a  certain  mineral  patent,  dated 
S^tember  13,  1869,  issued  by  the  Land  De- 
partment of  the  United  States  to  the  Eureka 
Gold  Mining  Company  for  lot  No.  41  in  the 
northeast  quarter  of  section  26,  township  16 
north,  range  8  east,  M.  D.  M.,  containing 
23.29  acres,  together  with  the  lode  1,664  feet 
in  length.  This  patent  was  based  upon  a  lo- 
catloa  of  1,700  feet  of  'the  Eureka  ledge, 
made  December  9,  186S,  as  Indicated  by  the 
following: 

"Notice  of  location.  Notice  is  hereby  given 
that  the  undersigned  have  this  day  located  and 
taken  up  for  mining  purposes,  seventeen  claims 
of  one  hundred  feet  each  on  the  quartz  lode  or 
vein  known  aa  the  Eureka  ledge  situated  upon 
Eureka  hill,  about  one  mile  easterly  from  the 
town  of  Grass  Valley,  Nevada  county,  Califor- 
nia, commencing  at  a  point  on  said  ledge  at 
which  this  notice  is  posted,  forming  the  westerly 
boundary  of  the  claims  of  the  Idaho  Mining 
Company,  and  extending  thence  westerly  seven- 
teen hundred  feet  upon  and  following  the  said 
Eureka  ledge  to  a  large  pine  tree  forming  the 
eastem.houndary  of  the  claims  of  the  Rowanaise 
Company,  with  all  the  dips,  spurs,  angles  and 
variations  of  said  ledge." 

About  164  feet  of  the  Eureka  ledge  or  lode 
attemiited  to  be  granted  by  appellant's  min- 


eral patent  lies  outside  of  and  beyond  the 
exterior  surface  boundaries  of  plaintiffs'  min- 
ing location,  and  <he  right  of  ownen^ip  of 
these  164  feet  of  said  ledge  presents  the  Im- 
portant issue  in  the  case. 

The  determination  of  this  matter  involves, 
of  course,  the  question  whether  this  particu- 
lar part  of  the  lode  was  subject  to  location 
(n  September  6,  1897,  when  the  predecessor 
of  plaintiffs  gave  notice  of  bis  claim;  in 
other  words,  whether  it  was,  then  a.  part  of 
the  public  domain.  This  must  depend  upon 
the  consideration  whether  apf)ellant's  patent 
to  lot  No.  41  and  1,664  linear  feet  of  the 
Eureka  ledge  carried  and  conveyed  that  ixnv 
tion  of  the  strike  which  lies  beyond  the  ex- 
terior  surface  boundaries  of  said  lot.  If  It 
was  operative  to  vest  title  to  said  portion, 
manifestly,  appellant  must  prevail;  other; 
wise,  the  order  of  the  trial  conrt  most  be 
affirmed. 

Reqtond^its'  position  is: 

"That  the  Eureka  patent  granted  the  fee  of  lot 
No.  41  including  so  much  of  the  Eureka  lode  as 
apexed  within  the  exterior  surface  boundaries  of 
said  lot,  with  the  right  to  follow  the  vein  on  its 
dip  and  notliing  more;  and  that  as  to  the  por- 
tion of  the  lode  which  lies  beyond  the  exterior 
boundaries  of  lot  No.  41,  the  patent  is  invalid 
and  inoperative." 

Furthermore,  it  is  contended  that: 
"Appellant  has  the  choice  of  two  courses.  Ei- 
ther It  could  rely  upon  its  old  location  and  pos- 
sessory right  of  so  many  linear  feet  along  the 
ledge,  with  its  attendant  burdens  of  annual  la- 
bor, etc.,  without  certain  and  defined  surface 
rights,  or  it  could  proceed  to  patent,  have  its 
lode  and  selected  surface  ground  officially  sur- 
veyed and  platted;  and  receive  from  the  govern- 
ment a  mineral  grant  for  something  certain  and 
defined,  thus  relieving  itself  from  the  burdens 
mentioned  and  making  certain  what  was  thereto- 
fore indefinite.  Appellant  diose  the  latter  course 
and  it  must  abide  its  choice." 

We  think  there  can  be  no  doubt,  under  the 
decisions,  of  the  correctness  of  respondoits' 
view  of  the  case.  If  the  patent  had  been 
issued  under  the  statute  of  1872  (Act  May 
10,  1872,  c.  152,  i  3,  17  Stat  91  [U.  S.  Comp. 
'St  1916,  f  4618]),  even  appellant  would  prob- 
ably not  contest  the  propofdtlon  affirmed  by 
respondents,  but  no  different  conclusion  can 
be  reached  from  a  proper  Interpretation  of 
the  law  of  1866  under  which  appeUant 
claims,  although  said  statute  is  not  so  ex- 
plicit and  certain  as  the  later  enactment  of 
Congress.  The  second  section  of  the  federal 
mining  act  of  July  26,  1866,  c.  262,  14  Stat 
261,  provides: 

"Whenever  any  perscm  *  •  •  claims  a  vein 
or  lode  of  quartz,  •  •  •  bearing  gold, 
•  •  •  having  previously  occupied  and  im- 
proved the  same  according  to  the  local  customs 
or  rules  of  miners  in  the  district,  •  •  •  and 
having  expended  in  ♦  •  •  labor  and  improve- 
meats  thereon  an  amount  of  not  less  than  one 
thousand  dollars,"  etc.,  "it  shall  *  *  *  be 
lawful  for  said  claimant  *  ?  *  to  file  in 
the  local  land  office  a  diagram  of  the  same,  so 
extended  laterally  or  otherwise  as  to  conform 
to  the  local  laws,  customs,  and  rules  of  miners, 
and  to  enter  such  tract  and  receive  a  patent 
therefor,  granting  such  mine,  together  with  the 
rii^t  to  follow  such  vein  or  lode  with  its  dips, 
angles,  and  variations,  to  aay  depth,  altboi^ 
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it  may  enter  the  land  adjoining,  which  land  ad- 
joinhiK  shall  be  sold  subject  to  thia  condition." 

The  use  of  the  terms  "eAtry"  and  "tract" 
clearly  implies  a  surface  location,  and  it  is 
the  "tract"  for  wfalcb  the  patent  Is  panted. 
The  language  Is  opposed  to  the  contention 
that  the  patentee  may  dalm  the  ledge  on  its 
course  or  "strike"  beyond  the  extreme  bound- 
aries, although  be  may  follow  the  lode  on  its 
"dip"  beyond  the  lateral  lines.  It  makes  no 
difference  what  the  actual  location  may  have 
been  or  what  Is  permitted  by  the  local  min- 
ing rules  or  customs.  The  statute  prescribes 
the  measure  for  the  issuance  of  the  patent, 
and  the  muniment  of  title  therein  authorized 
cannot  be  extended  or  enlarged  by  any  act 
of  the  administrative  officers  of  the  govern- 
ment That  the  patent  must  be  thus  defined 
ajid  limited  In  its  operation  has  been  deci- 
sively stated  by  the  courts.  One  of  the  early 
cases  Is  Wolfley  v.  Lebanon  Min.  Ca,  4  Colo. 
112.  There  the  patent  to  what  was  known 
as  the  "Ben  Harding"  lode  was  issued  under 
the  act  of  1866,  and  contained  the  following 
language: 

"It  being  the  express  intuit  and  meaning  of 
these  presents  to  convey  to  the  said  J.  Warren 
Browni  his  heirs  and  assigns,  only  the  eight 
hundred  linear  feet  of  the  Ben  Harding  Me, 
with  surface  groand  hereinbefore  described,  com- 
mencing at  the  •  •  •  discovery  shaft  of 
said  lode  and  extending  thence  westerly  eight 
hundred  feet  •  •  •  along  the  course  of  the 
vein,  the  same  being  known  as  claims  Nos.  1, 
etc.,  »  •  •  with  the  right  to  follow  said  Ben 
Harding  lode  or  vein,  to  the  distauce  of  eight 
hundred  linear  feet,  with  its  dips,  angles  and 
variations,  to  any  depth,  although  it  may  enter 
the  land  adjoining." 

In  reference  to  the  claim  of  the  right  to 
follow  the  vein  In  its  course  beyond  the  ex- 
terior boundaries  of  the  surface  location  the 
court  said: 

"It  is  however,  insisted  that  if  not  by  the 
literal  terms  of  the  act  of  July,  1866.  then  by 
virtue  of  territorial  legislation  and  local  cus- 
toms and  rules  of  miners,  the  patentee  was  en- 
titled to  follow  the  course  of  the  discovered  lode, 
whether  it  was  comprised  within  his  location  or 
not;  that  one  of  the  purposes  of  the  act  of 
Congress  was  to  recognize  and  confirm  mining 
rights  and  titles  as  they  existed  under  local  laws 
and  customs ;  that  whatever  may  be  the  true 
construction  of  the  act  as  to  locations  made  sub- 
sequent to  its  passage,  as  to  locations  made  prior 
thereto,  it  authorized  the  issuance  of  a  patent 
for  a  lode  located  in  conformity  with  the  rules 
and  customs  of  the  mining  district  in  which  it 
was  situated,  even  though  it  might  depart  in  its 
linear  course  from  the  lateral  boundaries  of  the 
described  premises." 

After  a  reference  to  the  status  of  the 
claimant  and  possessor  before  the  Issuance 
of  the  patent,  the  court  declares: 

"A  title  in  fee,  by  patedt,  is  offered  him,  which 
he  may,  at  his  pleasure,  accept  or  reject.  By 
the  statute,  his  rights  are  circumscribed  and-de- 
tefrmined.  The  act  of  Congress,  from  which  they 
spring,  is  paramount  to  all  local  laws,  rules, 
and  customs.  *  *  *  It  is  in  the  light  of  its 
provisiMis  that  every  patent  issued  in  pursuance 
thereof  must  be  construed,  and  we  cannot  there- 
fore, admit  that  any  such  patent  can,  by  virtue 
of  local  laws  and  customs,  transfer  to  the  pat- 
entee any  greater  interest  or  estate  than  uiat 
whidi  the  panunount  law  warrants." 


Quoting  from  the  opliilon  of  Jndtte  Deady 
In  the  case  of  Chapman  v.  Toy  Ixmg,  4 
Sawy.  34,  Fed.  Gas.  No.  2.610,  to  the  effect 
that  the  locator 'has  the  choice  of  renuinhig 
la  the  possession  of  the  mine  and  developing 
and  appropriating  its  mineral  deposits,  or  of 
taking  steps  to  pui^diase  It  and  secure  a  pat- 
ent therefor,  it  being  a  matter  left  to  bis 
own  option  or  sense  of  self-interest,  the  conrt 
proceeds  to  say: 

"The  patent  operates  to  convey  not  only  the 
circumscribed  tract  of  land  which,  under  the 
claimant's  direction,  has  been  platted,  but  also 
the  lode  contained  therein,  with  the  right  to  fol- 
low tbe  same  in  its  downward  coarse  into  ad- 
joining <  premises,  but  not  to  follow  it  when,  oo 
its  onward  course  or  strike,  it  departs  from  the 
vertical  side  lines.  In  the  latter  case,  after  its 
departure,  it  is  the  subject  of  location  by  whom- 
soever it  may  be  discovered." 

It  was  therefore  held  that  ,tbe  plaintiff 
was  not  entitled  to  the  porticm  of  the  lode  in 
its  course  beyond  the  patented  side  lines. 
The  case  was  manifestly  carefully  consider- 
ed and  ably  expounded  by  the  Colorado  Su- 
preme Court 

Two  interesting  and  noted  Utah  cases  are 
also  bronght  to  our  attention,  both  involving 
the  same  question.  In  McOormick  t.  Vames, 
2  Utah,  355,  the  notice  of  location  covered 
some  2,200  feet  of  the  lodej  and  the  patent 
corresi)onded  with  it  but  only  about  100  feet 
were  covered  by  the  surface  boundaries,  and 
it  was  held  that  the  patentee  In  his  title  was 
limited  to  this  description,  the  court  declar- 
ing tliat: 

"It  is  clear  that  the  government  did  not  in- 
tend, by  th*  act  of  Congress  of  July  26,  1866. 
to  authorize  the  miner  to  locate,  or  itself  to 
grant,  two  separate  and  distinct  estates  in  i 
mining  location,  one  in  the  surface  ground,  anrl 
the  other  in  the  vein  or  lode,  whenever  the  tat- 
ter might  t>e  found  to  run  in  its  course,  without 
regard  to  the  -surface  ground." 

It  was  pointed  out  that  under  the  common 
law  the  claimant  would  be  entitled  only  to 
whatever  might  be  over  and  under  the  sniftce 
of  a  segment  of  the  earth,  carved  out  by  the 
extreme  lines  of  the  location  extended  down- 
wards indefinitely,  and  that  the  said  statute 
of  1866  operated  to  qualify  or  enlarge  this 
right  in  one  respect  only,  and  that  is,  to  the 
extent  that  the  claimant — 
"may  follow  the  lode  from  the  apex  found  with- 
in the  surface  ground,  on  its  dip  to  any  depth, 
although  in  its  course  downward  it  may  so  far 
depart  from  a  perpendicular  as  to  enter  the  land 
adjoining.  •  •  *  But  he  cannot  go  beyond  or 
outside  of  his  side  lines  on  the  course  or  strike 
of  the  vein." 

The  other  Utah  case,  Tarbet  v.  Flagstaff 
Mg.  Co.,  went  to  the  United  States  Supreme 
Court  on  appeal,  and  is  reported  in  98  U.  S. 
463,  25  U  Ed.  258,  and  the  rulings  of  the 
Utah  Supreme  Court  similar  to  those  In  the 
McCormick  Case,  supra,  were  upheld.  The 
rule  was  also  laid  down  that  a  location  made 
crosswise  of  a  lode  or  vdn,  so  that  its  great- 
est length  crossed  the  same  Instead  "of  fol- 
lowing the  course  thereof,  vrill  secure  only 
BO  much  of  the  claim  as  it  actually  crosses 
at' the  8arfaGe^«uld  its  aide  lines  will  beooma 
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ts  end  lines  tor  the  purpose  of  defining  the 
■iglits  of  the  owner.  The  same  theory  that 
s  lieid  by  aiv>ellant  herein  was  embodied  in 
L  x>r-oiK>8ed  Instruction  that  was  refused  by 
-be  lower  court,  and  the  Supreme  Court  of 
J:ie  TJnlted  States  declared  that  the  ruling 
ivas  correct  The  pn^osed  instruction  was 
IS  follows: 

"By  the  act  of  Congress  of  July  29,  1866, 
under  which  all  of  these  locations  are  claimed  to 
ha-ve  been  made,  it  was  the  vein  or  lode  of  min- 
cra.1  that  was  located  and  claimed ;  the  lode  was 
the  principal  thing,  and  the  surface  area  was  a 
mere  incident  for  the  convenient  working  of  the 
lode;  the  patent  granted  the  lode,  as  such,  ir- 
respective of  the  surface  area,  which  an  appli- 
cant wag  not  bound  to  claim;  it  was  his  conven- 
ience for  working  the  lode  that  controlled  his 
location  of  the  surface  area;  and  the  patentee 
under  that  act  takes  a  fee-simple  title  to  the 
lode,  to  the  full  extent  located  and  claimed  un- 
der said  act." 

It  was  declared  that  the  true  construction 
of  the  act  of  Congress  of  1866  Is: 

"That  the  owner  of  a  mining  right  in  a  lode  or 
vein  cannot  follow  the  course  of  the  vein  be- 
yond the  end  lines  of  his  location  extended  per- 
pendicularly downwards,  but  that  he  may  follow 
tlie  dip  to  an  indefinite  distance  outside  of  his 
eddo  lines." 

The  foregoing  case  is  followed  in  Del  Mon- 
te M.  &  M.  Co.  V.  Last  Chance  M.  &  M.  Ca, 
171- U.  S.  75, 18  Sup.  899,  43  L.  Ed.  72,  where- 
in the  subject  Is  learnedly  reviewed  by  the 
<'ourt  through  Mr.  Justice  Brewer  and  it  is 
declared  that: 

"The  express  purpose  of  the  statute  [of  1866] 
was  to  grant  the  vein  for  so  many  feet  along  its 
course,  yet  such  grant  could  only  be  made  ef- 
fective by  a  surface  location  covering  the  course 
to  such  extent." 

In  Walrath  t.  Champion  Mg.  Co.,  63  Fed. 
552,  the  acts  of  1866  and  1872  are  compared, 
and  it  is  declared  by  Judge  Hawley: 

"A  survey  of  the  surface  ground  must  be  umAe 
before  it  can  be  patented,  and  the  surface  lines 
of  such  survey  should  be  marked  upon  the 
ground,  whether  patented  under  the  law  of  1866 
or  1872.  The  intent  of  both  acts,  in  this  respect, 
is  substtcntially  to  the  effect  that  the  mining  lo- 
cations made  thereunder  should  be  along  the 
lode  lengthvrise,  and  the  surface  boundaries 
should  be  marked  upon  the  claim.  It  was  not 
intended  by  either  act  that  the  locator  would 
have  any  right  to  follow  the  lode  upon  its  strike 
beyond  the  surface  lines  of  bis  location.  The 
term  'location'  as  used  in  both  acts  refers  to  the 
surface  ground,  as  well  as  to  the  vein  or  lode. 
The  lode  claim,  whatever  its  nature,  character, 
or  extent,  is  to  be  limited  to  the  survey  of  the 
surface  location,  and  the  title  to  the  lode  upon 
its  strike  is  not  given  to  any  portion  thereof 
which  departs  beyond  the  surface  lines  of  the  lo- 
cation." 

Montana  Ore  Purchasing  Co.  v.  Boston  & 
Montana  Co.,  20  Mont  336,  51  Pac.  159,  is 
an  instructive  case  from  Montana,  very  much 
In  point  here.  The  patent  called  for  2.98 
acres  of  land,  more  or  less,  and  "and  1,318 
linear  feet  of  the  said  Rarus  vein,  lode,  ledge, 
'or  d^osit  of  the  length  hereinbefore  de8crll>- 
ed,"  eta    The  court  said : 

"While  it  is  often  true  that  the  surface  of  min- 
ing ground  is  often  spoken  of  in  the  decisions  of 
the  courts  as  an  incident  to  the  vein  whose 
apex  Ilea  witliln  or  under  it  we  are  dearly  of 


the  opinion  that  the  mining  statutes  of  the 
United  States  contain  no  authority  for  the  con- 
veyance of  the  lodes  or  veins  embraced  in  a  lo- 
cated quartz  claim  independently  of  the  surface 
ground  connected  with  and  containing  or  over^ 
lying  them.  Neither  is  the  subject  of  patented 
grant  by,  itself.  •  •  •  What  did  the  Rarus 
patent  convey?  •  •  •  The  patent  conveys 
an  area  of  2.98  acres  and  no  more.  ♦  •  *  In 
so  far  as  the  patent  attempts  to  convey  the 
Rarus  lode-  on  its  strike,  independently  of  the 
granted  surface  of  2.98  acres,  it  is  void  and  of 
no  effect" 

Other  similar  decisions  are  cited  by  re- 
spondents, but  the  foregoing  would  seem  to 
set  the  matter  at  rest 

It  is  true,  as  pointed  out  by  the  Montana 
court  that  certain  expressions  are  used  in 
the  statutes  that  apparently  favor  appellant's 
position,  but  the  phraseology  results  from  the 
fact  that  the  lode  is  the  actual  thing  in  in- 
terest and  the  principal  subject  that  is  con- 
templated.   However,  as  pertinently  declared: 

"Such  expressions  and  such  provisions  cannot 
avail  to  permit  the  grant  of  lodes  or  veins  em- 
braced in  a  located  quartz  claim  regardless  of 
the  surface  connected  therewith." 

There  are  certain  expressions,  also,  in 
some  of  the  decisions  of  the  courts  that  lend 
color  to  the  contention  that  title  to  the 
lode  Independent  of  the  surface  boundaries 
may  be  acquired,  but  they  are  not  to  be  taken 
as  laying  dowp  the  law  In  the  premises. 

Appellant  also  seems  to  find  some  comfort 
in  certain  statements  contained  In  sections  58 
and  59  (3d  Ed.)  of  Llndley  on  Mines.  It  is 
apparent,  though,  that  the  learned  author  is 
therein  dealing  largely  with  the  mining  rules 
and  regulations  as  to  the  location  of  claims 
and  .with  the  opinions  of  the  Land  Depart- 
ment of  the  government.  However,  when  we 
look  at  section  60  we  And  this  declaration : 

"The  courts  of  last  resort  have  uniformly 
overruled  the  Interpretation  of  this  act  adopted 
by  the  land  department,  and  have  established  the 
rule  that  surface  lines,  both  side  and  end,  were 
contemplated  by  the  act  of  1866,  and  that  when 
a  patent  was  once  obtained  the  patentee  was  not 
permitted  to  follow  the  vein  on  its  course  beycmd 
the  surface  boundaries." 

Then,  In  section  71,  Judge  Llndley  compares 
the  two  acts  of  1866  and  1872,  and,  In  refer- 
ence to  the  former,  makes  this  comment: 

"The  act  of  1866  left  the  manner  of  locating 
these  claims  to  local  regulation,  limiting  the 
linear  extent  of  each  individual  claim  to  200  feet, 
except  in  case  of  the  discoverer,  and  to  a  max- 
imum of  3,000  feet  to  an  association  of  persons." 
"We  have  seen  that  under  the  local  rules  loca- 
tions were  made  of  the  vein  and  a  given  num)>er 
of  linear  feet  on  the  course  was  claimed;  also, 
that  prior  to  patent  the  locator  could  follow 
that  vein,  wheresoever  it  might  run,  to  the  ex- 
tent claimed.  His  surface  ^ound  was  for  the 
convenient  working  of  bis  lode,  and  its  extent 
was  regulated  entirely  by  local  custom.  His 
right  to  the  vein  in  length  or  depth  was  not  de- 
pendent upon  the  form  or'  extent  of  the  surface 
ground.  When  he  applied  for  and  received  a 
patent,  he  received  tiUe  to  but  one  lode,  and 
could  only  follow  that  on  its  course  to  the  ex- 
tent which  it  was  included  within  his  surface 
lines.  While  end  lines  were  implied,  his  ri^rht 
to  pursue  the  vein  in  depth  was  not  based  upon 
their  substantial  parallelism." 
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He  then  proceeds  to  state  wbat  changes 
were  effected  by  the  statute  of  1872,  but  we 
need  pursue  the  subject  no  further. 

We  may  say  In  conclusion  that  the  princi- 
pal mistake  made  by  appellant  lies  in  the  as- 
sumption that'  the  location  and  the  patent 
are  governed  by  the  same  rule.  As  pointed 
out,  the  location,  prior  to  1872,  could  be  made 
of  the  lode  vrlthout  regard  to  the  surface 
boundaries,  but  under  the  patent  the  locator 
was  limited  to  the  lode  within  the  designated 
lines  on  the  surface  of  the  ground.  When  ap- 
pellant applied  for  its  patent,  it  undoubtedly 
might  have  included  surface  ground  for  tbe 
entire  length  of  the  lode  claimed  by  it,  but  It 
cbose  to  take  23.29  acres  along  about  1,500 
feet  of  the  vein  and  no  surface  ground  for 
the  remaining  164  feet,  and  it  filed  In  the 
local  land  office  Its  plat  showing  such  choice. 

We  feel  satisfied  that  the  judgment  is  Just 
and  le^,  and  the  order  denying  the  motion 
for  a  new  trial  is  therefore  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HABT,  J. 


KAYB  et  al.  v.  SUPERIOR  COURT  OF 

KERN  COUNTY  et  al. 

(Civ.  2259.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    March  21,  1917.) 

1.  PbOHIBITION    ^S>13  —  BSSTBAINT    OF   AOT 
AXBBADT  I>0NE. 

Where  the  court's  act  performance  of  which 
is  sought  to  be  restrained  by  writ  of  prohibition 
has  been  done,  though  the  court  acted  in  excess 
of  its  jurisdiction,  the  alternative  writ  will  not 
be  made  peremptory,  since  no  purpose  would  be 
served. 

[Bid.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  i  82.] 

2.  PBOHIBITION  €=>31— Moot  Qttkstion. 

Where  the  record  on  petition  for  writ  of 
proUMtion  presents  a  moot  question,  the  pro- 
ceeding will  be  dismissed  without  prejudice  to 
petitioners'  right  to  apply  for  such  other  and 
nirther  writ  as  they  may  deem  advisable. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  S  80.] 

Petition  for  writ  of  prohibition  by  W.  W. 
Kaye  and  others  against  the  Superior  Court 
of  the  County  of  Kern  and  Milton  T.  Farm- 
er, Judge  thereof.     Proceeding  dismissed. 

W.  W.  Kaye  and  T.  F,  Allen,  both  of  Bak- 
ersfleld,  for  petitioners.  Emmons  &  John- 
stone, of  Bakersficld,  for  respondents. 

PER  CURIAM.  Prohibition.  One  Newell 
obtained  a  Judgment  in  the  Justice's  court 
against  K&tze  et  al.,  from  which,  defendants 
appealed  to  the  superior  court,  where  the 
case  was  submitted  for  decision  upon  an 
agreed  statement  of  the  facts  Involved.  The 
court  adopted  tbe  agreed  statement  as  Its 
findings,  and  gave  Judgment  thereon  for 
plaintiff.  Thereafter  defendants,  pursuant 
to  notice  and  upon  statutory  grounds,  moved 
the  court  for  a  new  trial,  which  motion  for 


new  trial  so  made  by  defendants  the  plahitiff 
moved  to  dismiss.  The  court  refnsed  to 
grant  the  motion  so  made  by  plainttff  to  dis- 
miss, and  continued  to  a  later  date  the  hear- 
ing of  defendants'  motion  for  a  new  trial. 
Plaintiff  then  applied  to  this  court  for  an 
alternative  writ  of  prohibition  directed  to 
the  respondent,  requiring  it  to  desist  from 
further  proceedings  in  tbe  matter.  The  ap- 
plication was  based  upon  the  ground  that  the 
court  was  without  Jurisdiction  to  entertain 
a  motion  for  new  trial  of  a  case  on  appeal 
from  a  Justice's  court,  where  the  trial  wag 
,had  upon  a  stipulation  of  the  facts  involved. 
The  writ  was  granted  on  November  25,  1916, 
and  by  the  clerk  issued  in  form  prepared 
and  submitted  by  petitioners'  attorneys,  re- 
quiring Respondent  to  desist  from  further 
proceedings  or  ruling  upon  defendants'  mo- 
tion for  new  -trial  then  pending  before  it 
until  the  18th  of  December,  1916,  Instead  of 
until  the  further  order  of  tbe  court,  as  re- 
quired by  section  1104  of  the  Code  of  Civil 
Procedure.-  It  appears  from  the  return  that 
after  tlie  expiration  of  said  time,  to  wit,  on 
December  27,  1916,  the  court  beard  the  mo- 
tion for  new  trial  and  granted  the  same.  In 
so  doing,  since  the  command  of  the  writ  wu 
merely  to  desist  from  any  ruling  until  De- 
cember 18th,  there  was  no  violation  of  tbe 
order. 

[1]  It  thus  appears  that  the  act  the  per- 
formamce  of  which  it  was  sought  to  restrain 
having  been  done,  and  conceding  the  court 
acted  in  excess  of  its  Jurisdiction,  as  to 
which,  upon  the  authority  of  Gregory  v. 
Gregory,  102  Cal.  50,  36  Paa  364,  Quist  v. 
Sandman,  154  Cal.  748,  99  Pac.  204,  and  Ab- 
bey Land,  etc.,  Co.  v.  San  Mateo,  167  CaL 
434.  139  Pac.  1068,  52  L.  R.  A.  (N.  S.)  408, 
Ann.  Cas.  1915C,  804,  we  entertain  no  doabt: 
nevertheless  no  purpose  could  be  served  by 
making  the  writ  peremptory. 

[2]  Indeed,  aa  it  now  appears,  the  record 
presents  a  moot  question ;  and  the  proceed- 
ing, without  prejudice  to  tbe  right  of  the 
I)etitioners  to  apply  for  such  other  and  txa- 
ther  writ  In  the  premises  as  they  may  deem 
advisable,  Is  dismissed. 


CALIFORNIA  WESTERN  R.  &  NAV.  CO.  T. 

INDUSTRIAL  ACC.  COMMISSION 

et  al.     (Civ.  2079.) 

(District  Court  of  Appeal,  First  District, 
California.    Jan.  22,  IdlT.) 

Petition  for  writ  of  review  by  the  Cal- 
ifornia Western  Railroad  &  Navigation  Com- 
pany against  the  Industrial  Accident  Com- 
mission and  others.    Award  affirmed. 

Pettis  &  Pemberton,  of  Fort  Bragg,  ft>r 
petitioner.  C.  H.  McConaughy  and  Chris  U. 
Bradley,  both  of  San  Francisco,  for  respond- 
ents. 


AssFor  otber  cases  see  same  topic  and  KST-NCUBER  In  all  Key-Numbered  Diseata  and  Indazei 

Digitized  by' 


Google 


Wash.) 


IN  KB  BRENGHLXSY'S  ESTATB 


913 


PER  CDBIAM.  The  petition  In  the  first  > 
Instance,  as  It  appeared  to  the  court,  alleg- ' 
ed  In  effect  that  the  award  of  the  commls- 1 
Blon  was  dependent  upon  the  testimony  con- 
tained In  the  deposition  of  the  mother  of  the 
deceased  taken  In  Finland,  and  which  depo- 
sition was  given  by  the  witness  without  hay- 
ing been  subjected  to  an  oath.  It  was  also 
alleged  that  the  deposition  was  not  duly  au- 
thenticated. The  record  before  us  now 
shows  that  the  witness  who  gave  her  deposi- 
tion was  duly  sworn,  and  the  deposition  al- 
so appears  to  be  duly  authenticated ;  and  up- 
on an  examination  of  the  record  we  believe 
that  the  evidence  as  shown  by  that  deposi- 
tion sniSclently  supports  the  award  of  the 
commission. 

For  these  reasons  the  award  will  be  affirm- 
ed ;  and  it  Is  so  ordered. 


GOMEZ  V.  AMERICAN  CAN  CO.  et  aL 
(ClT.  2074.) 

(District  Conrt  of  Appeal,  First  District, 
CaUfornia.    Dec.  11, 1916.) 

Proceeding  by  Catarino  Gomez  against  the 
American  Can  Company  and  the  Industrial  | 
Accident  Commission  of  the  State  of  Call-  j 
fomia  under  the  Workmen's  Compensation  ; 
Act  (St.  1913,  p.  279).  From  an  order  Of  the ' 
Commission  denying  a  rehearing,  she  applies  ] 
for  writ  of  review.     Petition  denied.  i 

Oscar  Hudson,  of  San  Francisco,  for  pe-'i 
tioner.  Chickering  &  Gregory,  of  San) 
Francisco,  for  respondent  American  Can  Co. ' 
(3hristopher  M.  Bradley,  of  San  Francisco, 
for  respondent  Industrial  Accident  Commis-  ^ 
slon.  I 

PER  CURIAM.  The  petition  herein  is  de- 
nied. We  think  that  the  finding  of  the  In- 1 
dnstrlal  Accident  Commission  that  the  ap- 
plicant has  failed  to  establish  any  sympa- 
thetic affection  of  tils  uninjured  eye  was  Jus- 
tified by  the  evidence  before  it,  and  bence 
that  the  order  of  the  Commission  denying  the 
petition  for  a  rehearing  was  properly  made. 


LAKH  v.  STERLING  DEVELOPMENT  CO. 
et  at     (av.  1842.) 

(District  Court  of  Appeal,  First  District, 
Califomia.  Feb.  20,  1917.  Rehearing  De- 
nied by  Supreme  Court  April  19,  1917.) 

Appeal  tTom  the  Superior  Conrt  of  the 
City  and  County  of  San-  Francisco ;  J.  M. 
Seawell,  Judge. 

Action  by  Fred  W.  Lake  against  the  Ster- 
ling Development  Company  and  others. 
From  judgment  for  plaintiff,  and  from  order 
denying  new  trial,  defendant  named  ap- 
peals.   Reversed. 


Jesse  Olney,  of  San  Francisco,  for  appel- 
lant. B.  M.  Aikins,  R.  P.  Hensball,  and 
Luther  Elkins,  all  of  San  Francisco,  for  re- 
spondent. 

LENNQN,  P.  3.  .In  this  actl<m  the  plain- 
tiff songht  and  secured  a  Judgment  quieting 
his  title  to  certain  lands  claimed  to  be  owned 
by  him  under  a  certificate  of  purchase  of 
state  school  lands  Issued  to  his  assignor  in 
the  year  1869.  The  court  denied  a  motion  of 
the  defendant  Sterling  Development  Compa- 
ny for  a  new  trial,  and  this  appeal  Is'from 
the  Judgment  and  order. 

The  primary  points  presented  in  support 
of  the  appeal  are  covered  and  controlled,  we 
think,  by  the  recent  decision  of  our  Supreme 
Court  in  the  mandamus  proceeding  of  Aikins 
V.  Kingsbury,  170  CaL  674,  131  Pac.  145.  In 
that  proceeding  it  appears  that  the  plain- 
tiff in  his  action  had  granted  a  portion  of 
the  identical  lands  here  Involved  to  the  pe- 
titioner therein,  who  sought  by  writ  of  man- 
date to  compel  the  register  of  the  land  office 
of  the  state  to  Issue  a  patent  thereon.  The 
essential  features  of  the  appeal  In  that  case 
and  in  this  are  the  same.  The  certificate 
there  held  to  be  forfeited  is  the  identical 
certificate  that  the  plaintiff  herein  claims 
under,  and  the  Issues  raised  In  tills  cage  are 
Identical  with  those  raised  in  that.  It  is 
urged,  however,  by  the  appellants  that  the 
question  of  the  annulment  by  foreclosure  of 
the  certificate  under  which  respondent 
claims,  and  which  question  Is  referred  to  in 
Aikins  T.  Kingsbury,  supra,  but  not  there  de- 
cided, be  disposed  of  by  us.  A  decision  as 
to  the  validity  or  invalidity  of  that  judgment 
was  not  deemed  necessary  in  Aikins  ▼. 
Kingsbury,  nor  do  we  deem  it  necessary  here. 

It  win  snfilce,  we  think,  for  us  to  say  that 
the  Judgment  and  order  appealed  from 
should  l>e  reversed,  upon  the  authority  of 
Aikins  ▼.  Kingsbury,  supra ;  and  It  Is  so  or- 
dered. 


We   concur : 
GAN,  J. 


RICHARDS,    J.;     KBRRI- 


In  re  BRENOHLET'S  ESTATE. 
BRENC!HLEY  et  aL  v.  BRENCHLBY. 


(No.  18760.) 

(Supreme  Court  of  Washington,    May  9,  1917.) 

Descent  Ann  Distbibution  «=»52(2)— Wifb's 
Peopebtt  Rioiits  —  Acquisition  oj  Peop- 

ERTT   BT  PABTIES   IIXEQALLY  MABRIED. 

Where  a  woman  in  good  faith  married  a  man 
within  six  months  of  his  divorce,  knowing  he 
had  been  divorced,  but  not  knowing  that  the 
laws  of  the  ttate  prohibited  remarriage  within 
six  months  after  divorce,  and  thereafter  she  kept 
boarders,  a  lodging  house,  and  was  a  nurse  and 
midwife,  and  contributed  her  earnings  to  pay- 
ment of  the  obligations  whi<A  pnrcnased  the 
Eropert;  owned  by  herself  and  her  husband  at 
is  death,  she  was  entitled  to  half  the  property, 
at  least,  as  against  the  husband's  children  by  his 
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former  marriage,  notwithatanding  her  marriage 
was  void,  as  contracted  within  six  months  of  di- 
vorce. 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  County;  Joseph  Sessions, 
Judge. 

Action  by  William  H.  Brenchley  and  Lester 
Brenchley  against  Elizabeth  Brenchley,  ad- 
ministratrix of  Richard  Brenchley,  deceaied. 
From  the  Judgment,  plaintiffs  appeal.  Af- 
flrmed. 

W.  B.  Southard,  of  Wilson  Creek,  for  ap- 
pellants. F.  K.  P.  Baslce  and  M.  E.  Jesseph, 
both  of  Davenport,  for  respondent. 

MOUNT,  J.  In  this  action  the  appellants 
seek  to  recover  all  the  property  left  by  their 
deceased  father.  On  a  trial  of  the  case  be- 
low, the  court  awarded  one-half  of  the  prop- 
erty to  the  appellants  and  one-half  to  the  re- 
sx>ondent.    The  facts  are  not  in  dispute. 

On  November  16,  1888,  Richard  Brenchley, 
now  deceased,  secured,  in  this  state,  a  di- 
vorce from  his  then  wife.  He  had  two  sons 
by  that  marriage.  These  two  sons  are  the 
appellants  In  this  case.  On  December  3, 
1888,  Richard  Brenchley.  was  married,  in 
regular  form,  to  the  respondent.  At  the  time 
of  the  marriage,  respondent  knew  that  Mr. 
Brenchley  was  divorced;  but  she  was  not 
Informed  of  the  date  of  the  decree,  and  never 
knew  there  was  any  question  of  the  legality 
of  the  marriage  until  this  action  was  begun. 
She  lived  with  Mr.  Brenchley,  In  Lincoln 
county  in  this  state,  from  the  time  of  the 
marriage,  in  1888,  until  his  death,  which  oc- 
curred in  July,  1914.  The  property  in  dis- 
pute was  acquired  jointly  by  respondent  and 
her  husband,  Richard  Brenchley,  between  the 
date  of  the  marriage  and  the  date  of  his 
death.  At  the  time  of  his  'death,  the  prop- 
erty consisted  of  real  property  of  the  value 
of  $5,500,  and  personal  property  of  the  value 
of  about  $900.  It  all  stood  In  the  name  of 
Mr.  Brenchley.  The  appellants  contributed 
in  no  wise  to  the  acquisition  of  the  property. 
They  did  not  live  with  their  father,  but  lived 
in  another  state. 

Under  these  facts  the  trial  court  was  of 
the  opinion  that  the  property  being  acquired 
by  the  Joint  eCTorts  of  Mr.  and  Mrs.  Brench- 
ley, even  though  the  marriage  was  void  by 
reason  of  the  fact  that  it  was  contracted 
within  six  months  after  the  decree  of  divorce 
from  Mr.  Brenchley's  first  wife  was  render- 
ed, still  respondent  was  entitled  to  one-half 
of  the  property  so  acquired. 

It  Is  argued  by  the  appellants,  first,  that 
the  marriage  was  void,  because  it  was  con- 
tracted within  six  months  after  the  decree 
of  divorce  between  Mr.  Brenchley  and  his 
first  wife.  This  position  may  be  conceded, 
and  we  shall  notice  it  no  further. 

It  is  next  argued  by  the  appellants  that, 
because  the  marriage  was  void,  the  property 
acquired  by  Mr.  Brenchley  was  his  separate 
property,  in  which  Mrs.  Brenchley  had  no 


interest.  This  argument  is  based  largely,  if 
not  entirely,  upon  decisions  of  this  and  other 
courts  to  the  effect  that,  where  there  is  no 
contract  of  marriage,  or  where  the  «ootrart 
is  a  meretricious  one,  the  property  acquired 
during  the  relation  belongs  to  the  one  acquir- 
ing It.  The  facts  in  this  case  are  conclusive 
that  the  contract  of  marriage  was  not  mere- 
tricious, but  was  entered  Into,  arid  kept  In 
good  faith  by  both  parties.  'The  evidence 
conclusively  shows  that  the  respondent,  when 
she  married  Mr.  Brenchley,  knew  that  he  had 
been  divorced.  She  did  not  know  the  time  of 
his  divorce,  and  she  did  not  know  that  the 
laws  of  this  state  prohibited  marriage  with- 
in six  months  after  a  decree  of  divorce.  She 
came  to  this  state  a  few  months  before  the 
marriage.  There  is  no  evidence  that  Mr. 
Brenchley  actually  knew  of  the  statute  pro- 
hibiting marriage  within  six  months  after  a 
decree  of  'divorce.  But  even  if  he  knew,  or 
may  be  presumed  to  have  knovro,  that  fact, 
the  result  would  be  the  same,  for  they  lived 
together  in  the  utmost  good  faith,  each  con- 
tributing to  the  accumulation  of  the  property 
now  in  dispute.  The  record  shows  that  the 
respondent  kept  boarders,  kept  a  lodging 
house,  was  a  nurse  and  midwife,  and  con- 
tributed her  earnings  to  the  payment  of  the 
obligations  whldi  purchased  the  property. 
Under  these  facts.  It  is  clear  that  she  is  at 
least  entitled  to  one-halt  of  the  propert.v. 
which  the  court  awarded  her,  notwithstand- 
ing the  fact  that  the  marriage  was  void.  In 
the  case  of  Buckley  v.  Buckley,  50  Wash. 
213,  96  Pac.  1079,  126  Am.  St.  Rep.  900,  this 
court  said: 

"Where  a  woman  in  good  faith  enters  into  a 
marriage  contract  with  a  man,  and  they  assume 
and  enter  into  the  marriage  state  pursuant  to 
any  ceremony  or  agreement  recognized  by  the 
law  of  the  place,  which  marriage  would  be  legal 
except  for  the  incompetency  of  the  man,  which 
he  conceals  from  the  woman,  a  status  is  created 
which  will  justify  a  court  in  rendering  a  decree 
of  annulment  of  the  attempted  and  assumed 
marriage  contract,  upon  complaint  of  the  inno- 
cent party ;  and  where  in  such  a  case  the  facts 
are  as  they  have  been  fonnd  here,  where  the 
woman  helped  to  acquire  and  verjr  materially  to 
save  the  property,  the  court  has  jurisdiction  as 
between  the  parties,  to  dispose  of  tbeirprop- 
erty  as  it  would  do  under  BaL  Code,  i  57^  (P. 
0.  §  4637),  in  a  case  of  granting  a  divorce- 
awarding  to  the  innocent,  injured  woman  such 
proportion  of  the  property  as,  under  all  the  cir- 
cumstances, would  l>e  just  and  equitable." 

In  that  same  case  Judge  Rudkln  concurred 
in  the  result,  but  did  not  agree  to  the  ground 
upcm  which  the  decision  was  placed.  He 
said,  at  page  224  of  50  Wash.,  at  page  1084 
of  96  Pac,  126  Am.  St.  Rep.  000 : 

"I  approve  the  rule  announced  in  the  author- 
ities cited  in  the  miyority  opinion,  via.  that  the 
court  may  restore  to  the  woman  any  property 
the  man  may  have  acquired  by  or  through  her, 
may  compensate  the  woman  for  any  pecuniary 
benefits  derived  by  the  man  during  tihe  existence 
of  such  relation,  or  majr  make  a  just  and  equi- 
table distributiou  of  their  joint  accumulations." 

So,  whether  the  respondent  and  Mr. 
Brenchley  were  legally  married,  or  not,  they 
themselves  supposed  they  were  legally  mar 
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rled.  They  lived  tosetlier,  as  man  anid  wUe, 
for  a  period  of  26  years.  During  that  time, 
each  laboring  to  a  common  interest,  they  ac- 
quired the  property  in  dispute.  If  Mr. 
Brenchley  were  now  alive,  and  were  seeking 
to  avoid  the  marriage,  because  it  was  Illegal 
at  the  time  it  was  entered  into,  no  court 
would  say  that  he  might  take  advantage  of 
his  own  wrong  and  have  a  decree  dissolving 
the  marriage,  because  it  was  illegal,  and,  at 
the  same  time,  take  all  the  property  accumu- 
lated by  the  Joint  etTorts  of  the  two.  An 
equitable  division,  at  least,  would  be  made, 
and  respondent  would  be  given  one-half  the 
property,  which  is  all  the  court  in  this  in- 
stance awarded  to  her.  The  appellants  have 
no  better  rights  than  their  father  would 
have,  were  he  now  alive  and  seeking  the 
same  r«nedy.  See  Coats  v.  Coats,  160  Cal. 
6T1,  118  Pac.  441,  36  li.  R.  A.  (N.  S.)  844,  and 
cases  there  cited;  also  Lawsou  v.  Lawson, 
30  Tex.  Civ.  App.  48,  69  S.  W.  246.  In  the 
case  last  cited,  the  plaintiff  had  lived  with 
her  husband  in  good  faith,  believing  that 
there  was  a  legal  marriage.  The  property 
accumulated  during  that  time  was  treated  as 
partnership  property,  and  was  dividend  as 
such.    In  that  case,  it  was  said: 

"In  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  315 
[21  S.  W.  154],  Justice  Head,  in  bis  discussion 
of  the  principles  under  which  the  putative  wife, 
acting  m  good  faith,  might  have  her  just  riffhts 
secured  to  her,  entered  into  a  thorough  review 
of  the  authorities  and  held  that  the  tendency 
of  our  courts,  as  evidenced  by  the  decisions  in- 
volving kindred  questions,  Justified  the  conclu- 
sion that  she  should  be  treated  as  a  partner 
as  to  all  property  shown  to  have  been  acquired 
by  their  joint  efforts." 

That  is  the  Just  rule,  and  is  the  one  ap- 
plied by  the  lower  court. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

ELLIS,  C.  J.,  and  PARKER,  PULLER- 
TON,  and  HOLCOMB,  JJ.,  concur. 


EVES  et  al.  v.  ROBERTS  et  al.    (No.  13673.) 
(Supreme  (Tonrt  of  Washington.    May  2,  1917.) 

1.  Hosba;«d  and   Wife  €=>47(1)  — Deeds — 
Recording — Effect. 

Where  a  husband  and  wife  simultaneously 
executed  deeds  to  each  other  to  avoid  necessity 
of  administratioa  on  thcestate  of  the  one  dying 
first,  and  there  is  no  circumstance  raising  an 
inference  of  delivery  by  the  husband  that  would 
not  equally  apply  to  delivery  by  the  wife,  record- 
ing the  deed  from  the  husband  during  his  unex- 
plained absence  conveyed  no  title. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  232,  234,  23J,  239-241.] 

2.  Husband  and  Wife  «ss>47(1)— Deeds— D«- 
livert— Pbesumption. 

The  rule  that  where  a  deed  formally  exe- 
cuted and  acknowledged  is  found  in  the  grantee's 
possession,  a  delivery  will  be  presumed,  cannot 
apply  where  a  husband  and  wife  executed  deeds 
to  each  other  simultaneously  to  avoid  necessity 


of  administration  proceedings,  in   irtiidi  case 
there  is  a  presumption  against  delivery. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
W^ife,  Cent  Dig.  {g  232,  234,  237.  239-241.] 

3.  EQumr  «=»87(2)— Laches— Application. 

Where  heirs  brought  an  action  to  recover 
real  property  within  three  years  after  becoming 
of  age  as  required  by  Rem.  Code  1015,  g  158,  the 
action  is  not  barred  by  laches,  since  that  doc- 
trine will  not  ordinarily  defeat  an  action  brought 
within  the  statutory  period. 

Department  1.  Appeal  from  Superior 
Court,  Asotin  County;  Chester  F.  Miller, 
Judge. 

Action  by  Sherman  W.  Eves  and  Alvln  I* 
Eves  against  George  R.  Roberts  and  Jane 
Doe  Roberts.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

Sturdevant  &  Bally,  of  Asotin,  for  appel- 
lants. E.  J.  Doyle,  of  Ciarkston,  for  resipond- 
ents. 

CHADWICK,  J.  Reuben  H.  Eves  and  Ms 
wife,  Mary  J.  Eves,  were  the  owners  of  a 
certain  tract  of  land  in  Vineland,  Asotin 
county,  Wash.  Mary  Jane  Eves  died  on  or 
about  October  19, 1904,  leaving  her  surviving, 
her  husband  and  four  children.  Two  of  the 
children,  Sherman  W.  Eves  and  Alvin  L. 
Eves,  were  minors.  On  September  28,  1903, 
Mrs.  Eves  and  her  husband  bad  mutual 
deeds  dniwu  by  a  notary  public.  The  form 
of  the  deeds  was  such  tliat  each  conveyed  to 
the  other,  as  if  the  grantor  was  the  sole 
owner.  There-  can  be  no  question  that  the 
parties  intended,  at  the  time,  to  defeat  the 
statute  of  wills  and  make  an  administration 
of  the  estate  of  the  one  dying  first  unneces- 
sary. They  said,  according  to  one  witness, 
that  the  property  was  so  fixed  that  their 
children  would  not  get  it,  and,  according  to 
another,  it  was  so  fixed  that  they  would  not 
have  to  pay  out  anything  for  lawyers'  fees  if 
one  of  them  should  drop  off.  The  record  ti- 
tle was  not  incumbered  at  the  time  by  the 
recordation  of  either  deed.  Reuben  H.  Eves 
testifies  that  each  deed,  when  prepared,  was 
given  to  the  grantor,  that  is,  he  retained  the 
deed  executed  by  himself,  and  Mrs.  Eves  re- 
tained the  deed  tliat  she  had  executed ;  that 
they  took  them  home  and  placed  them  in  a 
bureau  drawer.  He  further  testified  that  he 
left  home  shortly  after  the  time  when  the 
deeds  were  executed,  and,  his  absence  con- 
tinuing over  the  time  appointed  for  bis  re- 
turn, his  wife  took  the  deed  which  be  had 
executed  out  of  its  place  of  deposit  and  put 
it  of  record.  Shortly  after  the  death  of  his 
wife,  Reuben  H.  Eves  took  the  deed  which 
his  wife  hud  executed  and  filed  it  for  record. 
This  was  the  state  of  the  record  title  on  the 
15th  day  of  September,  1910,  when  Reuben 
H.  Eves  and  his  later  wife,  Jane  P.  Eves, 
united  in  a  conveyance  of  the  property  to 
George  R.  Roberts.  No  administration  was 
ever  had  of  the  estate  of  Mary  J.  Eves.  This 
action  was  brought  by  her  children  to  re- 
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cover  a  (me-balf  interest  In  the  property. 
From  a  decree,  dismissing  tlie  action  as  to 
two  of  the  heirs  who  were  of  age  at  the  time 
of  the  death  of  Mrs.  Eres  and  against  whom 
the  statute  of  limitations  had  run,  and  a 
holding  that  the  respondents  Sherman  W. 
Eres  and  Alvln  L.  Elves  were  each  entitled  to 
an  undivided  one-eighth  of  the  property,  ap- 
pellants have  prosecuted  this  appeal. 

It  seems  to  us  that  the  only  question  Is 
whether  the  deeds  were  dellTered.  That 
there  was  no  present  intention  to  deliver 
them  is  best  evidenced  by  the  circumstances 
attending  their  form  and  execution.  Each 
purported  to  convey  the  whole  title.  They 
were  executed  simultaneously,  and,  bad  they 
been  filed  for  record  at  the  same  time,  the 
one  Would  have  canceled  the  other.  The  title 
would  have  been  unaffected.  The  taking  of 
the  deed  made  by  Benben  H.  Eves  from  its 
receptacle  by  Mrs.  Eves,  and  the  filing  of  It 
during  his  absence,  rather  negatives  the  pre- 
sumption of  delivery ;  for.  If  it  had  been  de- 
livered when  executed  or  before  Mr.  Eves' 
departure,  Mrs.  Eves  would  probably  have 
recorded  It  at  Once,  Instead  of  waiting  until 
she  had  become  nervous  and  worried  over 
the  continued  absence  of  her  husband. 

[1]  There  Is  no  circumstance  from  which 
a  delivery  by  the  husband  to  the  wife  can 
be  Inferred  that  would  not  sustain  the  same 
Inference  that  the  deed  by  the  wife  was  at 
the  same  time  delivered  to  the  husband.  It 
follows  then  that  the  recording  of  the  deed 
from  the  husband  to  the  wife  would  convey 
no  title  as  against  an  outstanding  deed  si- 
multaueonsly  executed  and  simultaneously 
delivered  by  the  wife  to  the  husband. 

[2]  We  understand  the  rule  to  be  that 
when  a  deed,  formally  executed  and  acknowl- 
edged, is  foiud  In  the  possession  of  the 
named  grantee,  a  delivery  will  be  presumed, 
and  If  one  would  overcome  such  presumption 
he  must  do  so  by  testimony  that  Is  strong 
and  convincing.  Klcbmond  v.  Morford,  4 
Wash.  337,  30  Pac.  241,  31  Pae.  513.  See,  al- 
so, 8  B.  C.  U  p.  999;  13  Cyc.  733;  Jackson 
V.  Lamar,  6S  Wash.  383,  108  Pac.  946 ;  In  re 
Slocum's  Estate,  83  Wash.  158, 145  Pac.  204; 
Brown  Brothers'  Lum.  Co.  v.  Preston  Mill 
Co.,  83  Wash.  648,  145  Pac.  964.  But  that 
presumption  cannot  be  applied  with  all  Its 
force,  or  even  in  a  measurable  degree,  where 
a  husband  and  wife  make  mutual  deeds  to 
the  same  property  with  intent  to  imss  title  in 
the  event  of  the  death  of  one  or  the  other, 
and  in  which  event  the  deed  to  the  one  de- 
censed  Is  not  to  be  used  as  a  conveyance. 
Whether  such  conveyances  could  be  sustain- 
ed as  deeds  if  placed  in  some  escrow.  Inde- 
pendent of  the  parties,  we  are  not  called  up- 
on to  decide.    We  are  quite  satisfied  to  hold, 


however,  where*  as  In  tbls  case,  ■wt  have 
two  deeds  made  simnltaneonsly,  and  for  the 
avowed  purpose  of  defeating  the  Jurisdiction 
of  the  courts  and  expense  of  administration 
upon  the  estate,  that  the  premucptloii  ig 
against'  delivery,  and  that  the  one  depending 
upon  it  must  show  the  fact  by  testimony  ris- 
ing to  the  same  dignity  as  that  required  to 
overcome  the  presumption  attending  the  pos- 
session of  a  deed,  formally  executed,  by  a 
stranger  to  the  title. 

The  circumstances  ot  this  case  invite  the 
application  of  the  same  rules  that  apply  in 
cases  where  one  comes  Into  possession,  or 
discloses  the  possession  of  a  deed  after  the 
death  of  a  grantor,  and  bis  possessioa  is 
ctaaUeuged  by  one  who  would  take  under  a 
will  or  tiie  statutes  of  descent  We  but  re- 
cently had  occasion  to  review  these  princi- 
ples. In  Showalter  r.  Spangle,  160  Pac,  1012, 
we  said: 

"In  every  case  there  must  be  something  from 
which  it  <dearly  appears  that  there  was  an  in- 
tention to  make  the  deed  a  presently  operatire 
conveyance,  vesting  title  in  the  grantee  within 
the  grantor's  lifetime.  Atwood  v.  Atwood,  15 
Wash.  285,  46  Pac.  240." 

When  Mrs.  Eves  recorded  the  deed  in 
which  she  was  named  as  grantee,  she  either 
became  the  sole  owner,  for  one  spouse  can 
convey  to  another  (Bem.  Code,  {  8766),  or  the 
deed  accomplished  no  more  than  to  doud  the 
record,  depending  entirely  upon  whether  the 
deed  had  been  delivered.  That  it  lacked  the 
element  of  delivery  is  best  evidenced  by  tlie 
act  of  Eves,  who,  in  seeming  obedience  to  his 
first  intention  and  underatandlng  that  the 
deeds  were  to  be  operative  only  as  testa- 
mentary writings,  placed  his  deed  of  record 
after  the  death  of  his  wife. 

We  have  not  overlooked  the  fact  that  the 
reputation  of  Eves  for  truth  and  veracity 
was  successfully  attacked,  but  the  decree  of 
the  court  may  be  sustained  by  reference  to 
the  exhibits  .and  collateral  circumstances 
which  do  not  depend  upon  Eves'  testimony. 

[3]  Counsel  charge  respondents  with  lach- 
es. They  brought  their  action  within  three 
years  after  coming  of  age,  and  are  within 
the  statute.  Bem.  Code,  i  158.  lAcbes  is 
an  equitable  doctrine  and  will  not  ordinarily 
be  resorted  to  to  defeat  an  action  brongbt 
within  the  limit  of  an  express  statute.  Cor- 
diner  v.  Finch  Investment  Co.,  54  Wash.  5T4, 
103  Pac.  829;  Boger  v.  Whltham,  66  Wash. 
190,  105  Pac.  628,  134  Am.  St.  Bep.  U05.  21 
Ann.  Cas.  272;  McDowell  T.  Beckham,  T2 
Wash.  224,  130  Pac.  350. 

We  find  no  error,  and  the  decree  is  af- 
firmed. 

ELUS,  C.  X,  and  MOBBIS,  MAIN,  and 
WBBSTEB,  33.,  concur. 
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Sin«DB  et  sL  T.  HAKSON.    (No.  18727.) 
<Sapreme  Goort  of  WaBhingtoa.    May  9,  1917.) 
Advebse    POS8B98IOIT    «=>60(4)  —  Tnxs   TO 

IiAND — ^REABSKBTION   OF  OWNBIISHIF. 

Where,  after  foreclosure  of  a  mortgage  cov- 
ering a  tract  of  land  in  defendant's  possession, 
he  reasserted  ownership  adverse  to  the  record 
owners,  who  were  folly  advised  of  the  tact,  he 
acquired  title  to  the  land  by  adverse  possessnoo ; 
the   requisite  period  having  elajjsed. 

[Ell.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S|  288-203.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;    A  W.  Frater,  Judge. 

Action  by  Olie  Sunde  and  others  against 
Chris  Hanson.  FitHn  a  Judgment  for  defend- 
ant, i>lalntHta  appeal.    Affirmed. 

Somers  H.  Smith  and  Paul  Shaffrath,  both 
of  Seattle,  for  appellants.  Solon  T.  Wil- 
liams, of  Seattle,  for  resfpondent    ' 

PARKBB,  J.  This  Is  an  action  of  eject- 
ment tried  in  the  superior  court  for  King 
county,  resulting  in  findings  and  Judgment  In 
faror  of  the  defendant,  Hanson,  from  which 
the  plalntUTs  have  appealed  to  this  court 

The  land  in  question  is  2^^  acres,  known 
as  tract  38  of  Panther  I,ake  garden  tracts. 
Respondent  Hanson  has  been  in  the  actual 
possession  of  the  land  ever  since  the  year 
1893,  when  he  acquired  title  thereto  by  war- 
ranty deed  from  its  then  owner.  At  that 
time  there  was  a  blanket  mortgage  upon 
all  the  tracts  in  the  plat  of  Panther  Lake 
gard«i  tracts,  the  existence  of  which  mort- 
gage was  unknown  to  respondent  until  its 
foreclosure  in  the  year  189.5,  *vhich  fore- 
closure resulted  In  divesting  him  of  the  rec- 
ord title  to  tract  38,  the  owner  of  the  mort- 
gage becoming  the  purchaser  of  this  and  the 
other  tracts  under  the  foreclosure.  Respond- 
ent had  paid  the  taxes  on  tract  38  up  until 
the  foreclosure  sale.  He  then  ceased  for  a 
time  to  pay  taxes  and  recognized  that  the 
title  to  the  tract  had  passed  to  the  owner  of 
the  mortgage,  though  he  continued  in  posses- 
sion. About  the  year  1898  respondent  reas- 
serted his  ownership  to  the  tract,  and  con- 
tinued his  possession  thereto  under  such  dr- 
cnmstanoes  as  to  evidence  to  the  then  own- 
-er  that  he  was  holding  such  possession  ad- 
verse to  it  Indeed  the  evidence  convinces 
us,  as  it  evidently  did  the  trial  court,  that 
the  then  owner  never  intended  to  assert  own- 
ership to  this  tract  as  against  respondent, 
and  that  its  inclusion  in  the  foreclosure  pro- 
ceeding was  inadvertent  Neither  it  nor  any 
one  else  other  than  respondent  ever  paid  any 
taxes  upon  the  tract  since  the  foreclosure. 
In  January,  1902,  respondent  paid  all  the  de- 
linquent taxes  charged  against  the  tract  aft- 
er the  foreclosure,  and  has  since  then  paid 
all  the  taxes  upon  the  tract  as  they  became 
due  from  year  to  year.  The  trial  court  ren- 
dered Judgment  in  respondent's  favor  upon 
the  theory  that  he  had  acquired  title  to  the 


tract  by  adrmve  poasesslon  itoce  tiie  fos»- 
closure,  finding: 

"That  ever  since  the  said  year  1898,  the  said 
defendant  Hanson,  has  been  in  the  open,  no- 
torious, peaceful,  adverse,  hostile,  and  continu- 
ous actual  possession  of  the  premises  •  •  • 
under  claim  ot  ownership  and  right  made  in 
good  faith,  which  said  possession,  under  said 
claim,  has  been  continuous  for  more  than  ten 
years  prior  to  the  commencement  of  this  ac- 
tion." 

The  contention  of  counsel  for  appellants 
seems  to  be  that  the  evidence  did  not  war- 
rant this  finding,  arguing,  in  subert^nce,  that 
respondent's  possession  after  the  foreclosure 
wiis  but  the  continuance  of  his  possession 
prior  thereto,  and  never  in  fact  became  ad- 
verse to  the  owner  of  the  mortgage  acquiring 
the  record  title  by  foreclosure  and  its  suc- 
cessors in  interest  It  seems  true  that  re- 
spondent's possession  was  of  the  same  nature 
in  outward  appearance  after  1898  following 
the  foreclosure  as  before  then,  but  we  are 
quite  convinced,  as  the  trial  court  evidently 
was,  that  his  possession  was  after  1898  ad- 
verse to  the  record  owners,  and  that  they 
were  fully  advised  of  that  fact.  Both  the  law 
and  the  equities  of  the  case  support  respond- 
ent's title  acquired  by  adverse  possessicm. 

The  judgment  is  affirmed. 

ELLIS,  C.  J.,  and  FULLERTON,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 


STATE    ex    rel.    PROGRESSIVE    MOTION 

PICTURE  eO.  V.  HOWKLX,,  Secretary  of 

State.     (No.  13990.) 

(Supreme  C!ourt  of  Washington.    May  5,  1917.) 

Mandamus  «=>88  —  Secbetabt  of  Staix  — 
fobbion  oobpobations. 
Under  Rem.  Code  1915,  §  3680,  prohibiting 
the  secretary  of  state  from  filing  incorporation 
articles  of  a  company  whose  name  is  similar 
to  that  of  a  concern  already  doing  business,  and 
section  1014  authorising  mandamus  to  cinnpcl 
performance  of  an  act  which  the  law  espedaUy 
enjoins,  a  domeHtic  corporation  may  maintain 
mandamus  to  compel  the  secretary  of  state  to 
strike  from  his  records  the  name  ot  a  foreign 
corporation  having  the  samo  name,  and  au- 
thorized to  do  business  after  the  relator  filed 
its  articles,  although  such  foreign  corporation 
is  not  a  party  to  the  proceeding  and  had  pre- 
sented affidavits  to  the  secretary  of  stsAe  alleg- 
ing that  relator  had  wrongfully  appropriated 
its  trade-name,  since  the  secretary  has  no  juris- 
diction over  such  a  controversy. 

Department  2.  Original  mandamus  pro- 
ceedings by  the  State  of  Washington,  on  the 
relation  of  Progressive  Motion  Picture  Com- 
pany, agaisst  I.  M.  How^,  Secretary  of 
State.    Writ  Issued. 

Gerard  Ryzek,  of  Pasco,  for  relator.  W.  V. 
Tanner,  Atty.  Gen.,  and  Hance  H.  Cleland, 
Asst  Atty.  Gen.,  for  defendant  Cassius  E. 
Gates,  of  Seattle,  amicus  curiae. 

PARKER,  J.  The  relator.  Progressive 
Motion  Picture  Company,  a  domestic  corpo- 
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ration,  seeks  In  tbls  court  a  writ  of  manda- 
mus to  compel  the  secretary  of  state  to  strike 
from  the  records  of  his  office  the  name  of  the 
"E»rogresslve  Motion  Picture  Company,"  a 
California  corporation,  and  cancel  the  license 
of  that  corporation  authorizing  It  to  do  busi- 
ness In  this  state. 

On  September  23,  1916,  Gerard  Ryz^  and 
J.  B.  Doughty,  residents  of  Pasco  in  tbls 
state,  duly  executed  articles  of  incorporation 
looking  to  the  organization  of  relator  under 
the  laws  of  this  state.  On  September  25, 
1816,  they  filed  in  the  office  of  the  secretary 
of  state  the  articles  so  executed,  paid  the 
filing  fee  therefor,  and  also  paid  the  annual 
license  fee  required  by  law,  received  from 
him  a  certificate  of  incorporation,  evidencing 
its  existence  under  the  name  of  "Progressive 
Motion  Picture  Company,"  and  also  received 
from  him  a  license  authorizing  it  to  do  busi- 
ness. At  that  time  the  records  in  the  office 
of  the  secretary  of  state  did  not  show  that 
any  other  corporation  of  the  same  or  a  simi- 
lar name  was  organized  under  the  laws  of 
this  state,  or  that  any  foreign  corporation  of 
the  same  or  similar  name  had  complied  with 
the  laws  of  this  state,  authorizing  it  to  do 
business  therein.  On  November  24,  1916,  the 
"Progressive  Motion  Picture  Company,"  a 
California  corporation,  tendered  to  the  secre- 
tary of  state  a  duly  certified  copy  of  Its 
articles  of  incorporation,  evidencing  its  exist- 
ence under  the  laws  of  the  state  of  Califor- 
nia, together  with  a  written  appointment  of 
a  resident  agent  in  this  state,  looking  to  Its 
acquisition  of  the  right  to  do  bdslness  in  this 
state  under  the  provisions  of  sections  3720, 
3721,  and  ST22,  Bern.  Code.  It  also  tendered 
the  filing  and  license  fees  required  by  law  tn 
such  cases,  and  thereupon  the  secretary  of 
state  received  and  filed  in  his  office  the  pa- 
pers so  tendered,  and  Issued  to  it  a  license 
to  do  business  in  this  state,  notwithstanding 
relator  was  then  a  corporation  of  exactly  the 
same  name,  existing  and  licensed  under  the 
laws  of  this  state,  as  appeared  from  the  rec- 
ords In  his  office.  On  January  15,  1917,  re- 
lator demanded  of  the  secretary  of  state  that 
he  strike  from  the  records  of  his  office  the 
name  of  the  California  corporation  and  can- 
cel Its  license,  claiming  that  the  receiving 
and  filing  of  its  articles  of  incorporation  and 
the  Issuance  of  a  license  to  It  by  the  secre- 
tary of  state  was  a  wholly  unauthorized  and 
illegal  act  on  his  part  and  in  violation  of  the 
rights  of  relator,  because  it  was  at  that  time 
an  existing  corix>ration  under  the  laws  of 
this  state,  having  the  same  name  as  the  Cali- 
fornia corporation.  The  facts  thus  far  sum* 
marized  by  us  are  not  controverted. 

For"  the  purpose  of  inducing  the  secretary 
of  state  to  file  its  certified  copy  of  articles  of 
incorporation  and  its  appointment  of  a  resi- 
dent agent,  and  to  issue  a  license  to  it  as  a 
foreign  corporation,  notwithstanding  the  re- 
lator was  then  shown  by  the  records  of  his 
office  to  be  an  existing  domestic  corporation 
of  the  same  name,  the  California  corporation 


caused  to  be  presented  to  the  secretary  of 
state  certain  afiSdarlts,  wherein  It  was  stat- 
ed, in  sabstance,  that  a  controversy  between 
the  incorporators  of  relator  and  the  Califor- 
nia corporation  arose  and  was  existing  at  the 
time  of  the  incorporation  of  relator,  In  con- 
nection with  the  film  or  motion  picture  busi- 
ness at  Pasco,  and  that  the  incorporaUoa  of 
relator  was  a  move  on  the  part  of  its  In- 
corporators in  connection  with  that  contro- 
versy, and  for  the  purpose  of  approprlatliig 
the  name  of  the  California  corporation,  and 
not  in  good  faith  for  the  purpose  of  or- 
ganizing relator  as  a  corporation  under  tte 
laws  of  this  state.  The  fact  of  the  presenta- 
tion of  these  affidavits  to  the  secretary  of 
state,  the  fact  that  the  California  Corpora- 
tion knew  at  the  time  it  tendered  the  filing 
of  its  papers  to  the  secretarjr  of  state  that 
relator  was,  as  the  records  of  that  office, 
showed,  a  duly  qrganlzed  and  licensed  cor- 
poration under  the  laws  of  this  state,  and  the 
fact  that  the  statements  In  the  affidavits 
induced  the  secretary  of  state  to  receive  and 
file  the  papers  tendered  by  that  corporation 
and  issue  to  It  a  license  to  do  business  In  this 
state  as  a  foreign  corporation,  are  not  in 
dispute.  Other  facts  stated  in  the  affidavits, 
however,  are,  for  the  most  part,  controvert- 
ed. However,  as  we  proceed  we  think  it  will 
become  plain  that  the  only  fact  so  disclosed 
which  can  have  any  possible  relevancy  to  the 
question  we  are  here  called  upon  to  decide 
is  the  fact  that  the  California  corporation 
had  knowledge  of  the  prior  and  existing  in- 
corporation of  relator,  as  evid^iced  by  the 
records  in  the  office  of  the  secretary  of  state, 
and  it  might  well  be  argued  that  ev«i  that 
fact  is  Immaterial. 

Counsel  for  relator  rests  its  claimed  right 
to  have  the  name  of  the  California  corpora- 
tion stricken  from  the  records  of  the  office  of 
the  secretary  of  state  and  its  license  can- 
celed, upon  the  provisions  of  section  3680, 
Rent.  Code,  reading  as  follows: 

"No  corporation  shall  take  the  name  of  a 
corporation  thcrotofore  organized  under  the 
laws  of  this  state,  nor  of  any  foreign  corpora- 
tion having  complied  with  the  laws  of  this 
state,  nor  one  so  nearly  resembling  the  name  of 
such  other  corporation  as  to  be  mialeading. 
The  secretary  of  state  shall  refuse  to  file  said 
articles  of  incorporation  of  any  association  or 
corjioration  violating  the  provisions  of  this  sec- 
tion." 

It  Is  provided  by  our  mandamus  statute 
that  a  writ  of  mandamus  "may  be  issued  by 
any  court,  except  a  justice's  or  a  police 
court,  to  any  inferior  tribunal,  corporatlwi, 
board  or  person,  to  compel  the  performance 
of  an  act  which  the  law  especially  enjoins 
as  a  duty  resulting  from  an  office,  trust  or 
station.  *  •  • "  Section  1014,  Rem.  Code. 
It  is  plain  that  section  3680,  above  quoted, 
"especially  enJcAns"  upon  the  secretary  of 
state  that  he  refrain  from  filing  in  his  office 
articles  of  incorporation  looking  to  the  In- 
corporation of  a  domestic  corporation,  or  the 
autboiizaUon  of  a  foreign  corporation  to  do 
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bnsdness  In  this  state,  of  the  same  name  as 
tbat  ot  a  domestic  corporation  existing  un- 
der the  laws  of  this  state  or  a  foreign  cot- 
poratiou  authorized  and  licensed  under  our 
statutes  to  do  business  In  the  state.  What- 
ever doubt  there  may  have  been  as  to  the 
ai^llcatlon  of  section  3680  to  the  authorlza- 
ti<m  of  foreign  corporations  to  do  business 
in  this  state,  so  far  as  the  duplication  of 
names  Is  concerned,  wa«  removed  by  the  de- 
cision of  this  court  In  State  ex  rel.  Baker 
River,  etc.,  Co.  v.  Nichols,  51  Wash.  619,  99 
Pac.  876. 

Much  discission  is  indulged  in  and  many 
authorities  cited  by  counsel  for  the  secre- 
tary of  state  having  to  do  with  the  respec- 
tive rights  of  these  corporations  to  the  use 
of  the  name  "Progressive  Motion  Picture 
Company"  as  a  trade-name.  Whatever  the 
rights  of  either  of  these  companies  may  be 
to  the  use  of  that  name  as  a  trade-name  we 
think  is  foreign  to  any  proper  subject  of  in- 
quiry here.  There  are  numerous  authorities 
holding  that  the  mere  acquiring  of  a  corpo- 
rate name  by  the  organization  of  a  corpora- 
tion in  accordance  with  statute,  or  the  mere 
acquiring  of  the  right  of  a  foreign  corpora- 
tion to  do  business  in  a  state  in  accordance 
with  statute,  does  not  give  to  either  of  such 
corporations  the  right  to  do  business  in  its 
corporate  name,  in  violation  of  the  trade- 
name rights  of  others.  Grand  Lodge,  etc., 
v.  Graham,  96  Iowa,  592,  65  N.  W.  837,  31 
h.  R.  A.  133;  Halnque  v.  Cycloi>s  Iron 
Works,  136  Cal.  351,  68  Pac.  1014;  General 
Film  Co.  V.  General  Film  Co.  (C.  C.  A.)  237 
Fed.  64;  Blackwell's  Durham  Tobacco  Co. 
V.  American  Tobacco  Co.,  145  N.  C.  367,  59 
S.  E.  123.  But  this  Is  not  the  question  here 
for  decision,  nor  will  our  disposition  of  this 
case  hnpalr  in  the  least  whatever  rights  ei- 
ther of  these  corporations  may  have  as 
against  the  other,  rested  upon  its  claimed 
trade-name  rights.  This  is  simply  a  ques- 
tion of  the  secretary  of  state  having  failed 
to  perform  a  plain  duty  enjoined  upon  him 
by  the  express  language  of  section  3680, 
above  quoted,  which  duty  we  are  of  the 
opinion  the  relator  had  an  equally  plain 
right  to  have  performed,  and,  having  prompt- 
ly asked  for  relief  in  that  behalf  is  now  en- 
titled to  have  that  duty  In  effect  performed 
by  striking  the  name  of  the  California  cor- 
poration from  the  records  of  the  office  of  the 
secretary  of  state  and  the  license  of  that 
corporation  canceled.  It  may  be  tbat  had 
not  the  Washington  corporation  moved 
promptly  in  seeking  relief  by  mandamus,  it 
wonld  have  lost  its  right  to  invoke  that  rem- 
edy against  the  secretary  of  state  because 
of  rights  the  California  corporation  might 
possibly  have  acquired  which  could  be  rest- 
ed upon  estoppel  or  laches  as  against  rela- 
tor. It  may  also  be  true  that  had  the  names 
of  these  corporations,  instead  of  being  ex- 
actly alike,  only  resembled  each  other  with 
a  difference  such  as  to  famish  room  for  hon- 
est difference  of  opinion  as  to  whether  they 


so  resembled  each  other  "as  to  be  mislead- 
ing," thus  presenting  a  question  for  the  ex- 
ercise of  Judgment  on  Hie  part  of  the  secre- 
tary of  state  for  decision,  we  would  not 
award  relator  relief  by  mandamus.  But  the 
resemblance  of  these  names  to  each  other 
is  so  complete,  they  being  exactly  the  same, 
that  there  is  no  room  for  exercise  of  Judg- 
ment upon  the  question  of  their  similarity; 
hence  there  was  no  question  for  the  secre- 
tary of  state  to  decide  in  that  respect  as  to 
which  there  was  any  room  for  difference  of 
opinion.  The  secretary  of  state  in  our  opin- 
ion had  no  authority  whatever  to  entertain 
the  question  of  what  right  either  of  these 
companies  bad  against  the  other  to  the  use 
of  the  name  "Progressive  Motion  Picture 
Company,"  except  as  he  was  required  to  de- 
termine Uiat  question  from  his  own  records ; 
and,  when  by  reference  thereto  it  appeared 
that  the  Washington  corporation  was  duly 
organized  as  such  and  had  Issued  to  it  a  li- 
cense, the  scope  of  his  inquiry  was  at  an 
end,  and  he  had  no  authority  whatever  to 
file  articles  of  any  other  corporation,  domes- 
tic or  foreign,  or  to  issue  a  license  to  any 
other  corporation,  domestic  or  foreign,  of  the 
same  name.  Such  is  the  plain  mandatory 
provision  of  section  3680. 

We  have  not  lost  sight  of  the  general  rule 
invoked  by  counsel  for  the  secretary  of  state, 
citing  26  Cyc.  149,  and  other  authorities,  that 
mandamus  will  ordinarily  not  be  awarded 
as  a  remedy  where  the  rights  of  third  par- 
ties may  be  injuriously  affected;  they  not 
being  heard.  But  we  are  of  the  opinion,  in 
view  of  the  plain  duty  of  the  secretary  of 
state  to  have  refrained  from  filing  the  Cali- 
fornia corporation's  articles  and  the  Issuing 
to  it  of  a  license,  and  the  prompt  application 
of  the  relator  for  mandamus  in  this  proceed- 
ing, that  such  remedy  should  not  be  denied 
relator  because  the  California  corporation  is 
not  being  heard  here.  We  think  the  undis- 
puted facts  before  us  render  it  plain  that 
the  California  corporation  has  no  such  possi- 
ble rights  as  entitle  it  to  be  heard  here.  It 
is  true  It  will,  by  the  issuance  of  a  writ  in 
this  proceeding,  be  In  effect  denied  the  right 
to  do  business  in  this  state  as  a  foreign  cor- 
poration, except  such  business  as  a  foreign 
corporation  may  do  without  filing  copies  of 
its  articles  and  procuring  a  license,  but  this 
is  a  right  that  it  manifestly  never  possessed. 
It  was  bound  to  know  the  law,  and,  having 
actual  knowlfjdge  of  the  existence  of  a  do- 
mestic corporation  of  exactly  the  same  name, 
it  never  acquired  any  right  under  our  stat- 
utes relating  to  the  doing  of  business  in  this 
State  by  a  foreign  corporation.  Whether  or 
not  it  has  the  right  to  do  business  in  this 
state  such  as  a  foreign  corporation  may  do 
without  complying  with  the  provisions  of  our 
statute  relative  to  the  domestication  of  for- 
eign corporations,  and  has  acquired  any 
trade-name  rights  in  that  b^alf  as  against 
the  rights  of  the  Washington  corporation,  is 
a  question  it  is  free  to  litigate  in  our  courts. 
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Whether  or  not  the  Washington  corporation 
may  be  adjudged  to  have  no  lawful  exlsfc- 
ence  because  of  fraud  In  Its  organization,  by 
proceedings  In  the  nature  of  quo  warranto 
to  the  end  that  Its  name  be  stricken  from 
the  records  of  the  office  of  the  secretary  of 
state,  leaving  the  name  open  to  the  Califor- 
nia corporation,  is  also  a  question  which 
may  be  presented  to  our  courts.  But  these 
are  not  questions  for  the  secretary  of  state 
to  decide.  In  conclusion  we  feel  Impelled  to 
say  that  the  record  before  us  indicates  that 
the  secretary  of  state  acted  with  the  best  of 
motives  In  his  action  here  In  question.  He 
simply  mistook  his  legal  duty. 

We  conclude  that  a  writ  of  mandamus 
must  issue  as  prayed  for,  requiring  the  sec- 
retary of  state  to  strike  the  name  of  the 
California  corporation  from  the  records  of 
his  office  and  cancel  its  license  to  do  busi- 
ness in  this  state.    It  is  so  ordered. 

EI/LIS,  C.  J.,  and  FUIXEBTON  and 
HOIXX)MB,  JJ.,  concur. 


STOLZ  V.  STOLZ.     (No.  13855.) 
(Supreme  Court  of  Washington.    May  9,  1917.) 

1.  DivoBCE  ^=»54— Geounds— CauBL  and  In- 
human Tkeatment  —  Subsequent  Aban- 
donment BY  Wife. 

Where  a  hasband  inflicted  severe  physical 
punishment  on  different  occasionB  apon  his  wife, 
she  abandoned  him  of  right  when  his  employer 
forced  him  to  leave  the  place  at  which  they  both 
lived,  the  wife  refusing  to  do  so  and  continu- 
ing m  the  employment,  and  the  fact  that  the 
wife  remained  with  the  employer  when  her 
husband  had  obtained  employment  for  her  else- 
where was  not  sufficient  to  deprive  her  of  her 
right  to  a  divorce  for  the  husband's  cruelty ; 
BM  not  having  been  guilty  of  criminal  intimacy 
with  her  employer  or  other  men. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §S  190-196>] 

2.  DivoBCB  <s=2.53— Division  or  Peopertt. 

A  wife,  entitled  to  divorce  from  her  hus- 
band on  the  ground  of  cruel  and  inhuman  treat- 
ment consisting  of  physical  violence,  is  entitled 
to  all  their  property,  which  does  not  exceed 
$450  in  value. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
C«ait.  Dig.  |{  7ia-715.] 

Department  2.  Appeal  from  Superior 
Court,  Grant  County. 

Action  for  divorce  by  Anna  H.  Stolz  against 
Phillip  Stolz.  From  a  judgment  dismissing 
the  action,  plaintiff  appeals.  .Tudgment 
reversed,  and  cause  remanded  for  a  decree 
of  divorce  to  plaintiff. 

W.  E.  Southard  and  T.  B.  Southard,  both 
at  Wilson  Creek,  for  appellant.  John  Truax, 
of  Ritzville,  and  Martin  &  Jesseph,  of  Daven- 
port, for  respondent. 

MOUNT,  J.  This  Is  an  action  for  divorce. 
The  plaintiff  based  her  cause  of  action  upon 
cruel  and  inhuman  treatment  and  nonsupport. 
Upon  a  trial  of  the  case,  the  court  concluded 
that  the  plaintiff  wAs  not  entitled  to  a  decree. 


because  eadi  of  the  parties  was  guilty  of 
improper  conduct  toward  the  other,  and,  for 
that  reason,  denied  the  decree.  Ttie  court, 
in  its  opinion,  which  is  made  a  part  of  tbe 
record,  found  that  the  defendant  had  treated 
the  plaintiff  in  a  cruel  and  inhuman  man- 
ner, had  struck  her,  and  otherwise  maltreated 
her,  but  that  the  plaintiff  had  abandoned  tbe 
defendant,  and  had  lived  at  the  house  of 
their  employer  for  a  period  of  a  year,  and 
because  thereof  some  scandal  had  been  cir- 
culated in  the  neighborhood.  The  court, 
therefore,  concluded  that  each  of  the  parties 
was  without  remedy  against  the  other,  and 
dismissed  the  action.  The  plaintiff  has  ap- 
pealed. 

If  the  evidence  offered  on  behalf  of  the 
appellant  Is  to  be  believed,  we  have  no  doabt 
of  her  right  to  a  decree  of  divorce.  The 
respondent  did  not  seek  a  decree.  He  sought 
a  reconciliation. 

[i]  It  appears  that  the  parties  were  lna^ 
rled  in  the  year  1910,  and  lived  together 
for  a  period  of  five  years.  Two  children 
were  bom  to  them.  These  children,  at  the 
time  of  the  .trial,  were  both  Infants.  Appel- 
lant and  respondent  had  accumulated  some 
real  estate  of  about  the  value  of  $450.  In 
the  early  part  of  1915,  the  respondent  and  his 
wife  were  employed  to  work  on  the  farm  of  a 
neighbor,  who  was  an  unmarried  man.  Tbe 
appellant  was  employed  to  do  the  general 
housework,  and  the  respondent  was  employed 
to  work  upon  the  farm.  After  they  had  been 
in  this  employment  for  a  time,  the  husband 
became  Jealous  of  his  wife,  and  accused  her 
of  infidelity,  both  with  their  employer  and 
with  other  men.  He  attacked  her  upon  dlffe^ 
ent  occasions,  and  punished  her  physically. 
Upon  one  occasion,  their  employer  resented 
these  attacks,  struck  the  respondent,  and  re- 
quired him  to  leave  the  place.  He  left,  and 
his  wife  refused  to  go  with  him.  She  had, 
prior  to  that  time,  refused  to  cohabit  with 
him.  After  he  left  the  place,  she  continaed 
In  the  employment,  and  remained  there  dar- 
ing the  trial  of  this  action.  Upon  the  trial, 
the  court  exonerated  her  from  any  criminal 
intimacy  with  her  employer,  oe  other  per- 
sons, but  vras  of  the  opinion  that  she  shoold 
have  gone  with  her  husband  after  he  had 
mistreated  her.  In  sort,  the  trial  court  con- 
cluded that,  but  for  the  fault  of  the  other, 
each  would  be  «i titled  to  a  decree  of  divorce; 
that,  because  the  appellant  had  afaandooed 
her  husband,  after  the  cruelty,  she  was  not 
entitled  to  a  decree.  We  think  the  trial 
court  was  in  error  in  this  Tespext.  It  she 
had  been  treated  cruelly  by  her  husband  to 
the  extent  described  in  the  teattmony,  she 
abandoned  him  of  right.  The  fact  tbat  she 
remained  with  her  employer,  where  h« 
husband  had  obtained  employment  for  her, 
is  not  sufficient  to  deprive  her  of  her  rights. 
Her  reason  for  remaining  tbere  with  her 
children  was  explained  by  the  fact  that  sbe 
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had  no  other  place  to  go.  In  the  case  of 
Denlson  t.  Denison,  4  Wasb.  705,  at  page  709, 
80  Pac.  1100,  at  page  1101,  this  court  said : 

"If  the  plaintiff's  testimoDy  is  true  as  to  the 
matters  upon  which  she  seeks  a  divorce,  she  had 
abundant  grounds  therefor  unless  her  own  con- 
duct had  been  such  as  to  not  warrant  the  court 
in  grantinfc  any  relief,  and  while  we  are  not 
entirely  satisfied  that  she  did  at  all  times  con- 
duct herself  os  a  wife  should,  it  Is  not  apparent 
that  she  was  guilty  of  any  criminal  offense,  nor 
is  the  testimony  strong  in  that  direction.  She 
may  have  done  improper  things,  and  her  conduct 
may  have  been  ill-advised  and  wrong  in  some 
matters,  but  anything  like  perfect  conduct  up- 
on her  part  under  the  circumstances  could  not 
be  looked  for.  Continued  111  treatment  of  the 
kind  that  she  received  at  the  hands  of  the  de- 
fendant was  bound  to  show  itself  upon  her  to 
some  extent,  and  may  have  provoked  her  to  acts 
and  sayings  which  ptnerwise  would  not  have  been 
excusable.  This  is  human  nature.  From  her 
own  proof,  and  that  of  her  witnesses,  we  do  not 
think  her  conduct  was  so  reprehensible  as  to 
bar  her  right  to  ask  for  a  divorce  on  the  pound 
of  the  cruel  treatment  by  her  husband." 

The  same  Is  true  In  this  case.  The  court, 
Jn  Its  opinion,  after  hearing  all  the  evidence, 
exonerated  the  appellant  of  any  criminal  con- 
duct. The  court  was  o(  the  opinion  that  she 
had  been  Indiscreet,  but  not  guilty  of  any 
criminal  offense.  If,  as  the  trial  court  con- 
cluded, the  respondent  had  been  guilty  of 
cruel  and  Inhuman  conduct,  which  we  find 
to  be  amply  sustained  upon  the  rec6rd,  she 
clearly  had  a  right  to  abandon  her  husband, 
and  not  go  with  him  when  he  left  his  em- 
ployer's premises.  The  trial  court  found 
that  she  was  not  discreet  In  remaining  with 
an  unmarried  man  alone  on  the  premises, 
and  she  may  have  been  so  Indiscreet,  but, 
when  the  trial  court  exonerated  her  of  any 
criminal  Intimacy,  either  with  her  employer, 
or  with  other  men,  as  charged  by  the  hus- 
band, we  think  a  divorce  should  have  fol- 
lowed. It  appears  here  plainly  from  the  evi- 
dence that  these  parties  can  no  longer  live 
together,  and  it  plainly  appears  that  the  re- 
spondent was  guilty  of  cruel  and  Inhuman 
conduct,  making  appellant's  life  burdensome. 
The  mere  fact  that  appellant  abandoned  him, 
We  think,  was  not  sufficient  to  deny  her  a 
divorce,  because,  tinder  the  circumstances, 
she  was  Justified  in  the  abandonment  We 
are  satisfied,  therefore,  that  the  trial  court 
should  have  granted  her  a  decree  of  divorce. 

[2]  We  are  also  satisfied  that  she  is  the 
proper  person  to  have  the  care  and  custody 
of  the  minor  children,  and  we  are  further 
satisfied,  from  the  record  here,  that  she 
should  have  a  decree  awarding  her  all  the 
prc^erty,  which  the  evidence  shows  does 
not  exceed,  in  value,  $450. 

The  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
a  decree  of  divorce  to  the  appellant,  award- 
ing her  the  custody  of  the  minor  children 
and  all  the  property  belonging  to  the  parties. 

ELLIS,  G.  3.,  and  PARKER  and  HOL- 
COMB,  JJ.,  concur. 


BORMANN  V.  HATFIELD.     (No.  13&2fl.) 

(Supreme  CSourt  of  Washington.     May  11, 
1917.) 

MoBTOAOES  €=»181  —  Reinstatement  Atteb 
Release  Induced  bt  Fbaud— Pbioeitt.  • 
When  a  first  mortgagee  takes  a  new  mort- 
gage as  substitute  and  releases  original  mortgage 
upon  mortKngor's  misrepresentation  that  no  in- 
tervening lien  exists,  and  in  ignorance  of  such 
lien  equity  will  reinstate  the  first  mortgage  lien 
in  its  original  priority,  in  the  absence  of  laches 
or  other  disqualifying  facts,  but  the  holder  of 
the  junior  incumbrance  must  not  be  placed  in  a 
worse  position  than  be  would  have  occupied  had 
the  senior  incumbrance  not  been  released. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages, 
Gent  Dig.  K  435.  436.] 

Department  I.  Appeal  from  Superior 
Court,  Spokane  County;  R.  B.  Albertson, 
Judge. 

Action  by  Hairy  Bormann  against  Alfred 
J.  Vyverberg  and  others.  Decree  for  defend- 
ant O.  B.  Hatfield,  and  plaintiff  appeals.  Re^- 
versed  and  remanded,  with  directions. 

Adolph  Munter  and  Rldiard  S.  Munter, 
both  of  Spokane,  for  appellant  Goodsell  & 
Farrlngton,  of  Spokane,  for  respondent 

WEBSTER,  J.  This  is  an  action  to  fore- 
close a  real  estate  mortgage.    On  January  22, 

1910,  the  defendants  Vyverberg  executed  and 
delivered  to  plaintiff  their  mortgage  on  two 
lots  situated  in  Spokane  county,  to  secure 
the  payment  of  a  note  for  the  sum  of  $500, 
with  interest  On  March  12,  1910,  the  mort- 
gage was  duly  lodged  for  record.    On  July  18, 

1911,  they  executed  and  delivered  to  defwid- 
ant  Hatfield  a  mortgage  on  the  same  prop- 
erty, to  secure  the  payment  of  a  note  for 
$3,700.  This  mortgage  was  filed  for  record 
on  July  22,  1911.  Subsequently  to  January 
22,  1910,  the  plaintiff  loaned  the  Vyverbergs 
additional  sums  of  money  for  which  he  held 
no  security.  In  January,  1915,  a  settlement 
was  made  between  them  by  which  It  was  as- 
certalneii  that  the  Vyverbergs  were  indebted 
to  plaintiff  In  the  sum  of  $1,724.47.  On  Feb- 
ruary 3,  1915,  the  Vyverbergs  executed  a 
new  note  for  this  amount  and  simultaneously 
executed  to  plaintiff  a  new  mortgage  on  the 
same  property  to  secure  the  payment  of  the 
note.  On  the  same  day  plaintiff  executed  a 
release  of  the  mortgage  for  $500,  bearing  date 
January  22,  1910.  On  March  29,  1916,  plain- 
tiff commenced  this  action  to  foreclose  the 
mortgage  for  $1,724.47,  and,  having  made 
Hatfield  a  party  defendant,  prayed  that  the 
lien  of  the  mortgage  be  decreed  to  be  superior 
to  the  lien  of  Hatfield's  mortgage.  Hatfield 
filed  an  answer  and  cross-complaint  alleg- 
ing the  priority  of  his  mortgage  over  that  of 
the  plaintiff,  and  prayed  for  Its  foreclosure. 
For  answer  to  the  cross-complaint  plaintiff 
alleged  that,  at  the  time  he  executed  the  re- 
lease of  the  mortgage  for  the  sum  of  $500, 
the  defendants  Vyverberg  represented  to  him 
that  there  were  no  other  mortgages  or  Hens 
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upon  the  property;  that  In  reliance  upon 
this  representation  and  believing  the  same  to 
be  true,  he  executed  the  release;  that  the 
note  secured  by  the  first  mortgage  had  never 
been  paid ;  that  at  the  time  of  executing  the 
release  he  did  not  know  of  the  existence  of 
the  mortgage  held  by  Hatfield,  and  did  not 
learn  of  Its  existence  until  February,  1916. 
He  prayed  that  the  release  of  the  first  mort- 
gage be  canceled ;  that  the  Hen  of  the  orig- 
inal mortgage  be  reinstated :  and  that  to  the 
extent  of  the  amount  due  thereon  be  be  ad- 
Judged  to  have  a  prior  and  superior  lieu  on 
the  property.  On  the  trial  of  the  cause  a  de- 
cree was  entered  in  favor  of  the  defendant 
Hatfield,  nud  denying  the  plaintiff  the  relief 
pray«d.    The  plaintiff  appeals.       < 

There  is  very  little  conflict  in  the  evidence 
concerning  the  controlling  facts.  The  sole 
question  for  determination  Is  this:  Is  the 
plaintiff  entitled  In  equity  to  have  the  release 
of  the  first  mortgage  canceled  and  set  aside, 
and  to  have  the  lien  of  the  mortgage  rein- 
stated and  restored  as  a  prior  lien  to  that  of 
Hatfield's  mortgage,  the  release  having  been 
executed  in  reliance  upon  the  representation 
of  the  Vyverbergs  that  there  were  no  other 
mortgages  or  Hens  upon  the  premises,  and 
without  actual  knowledge  on  the  part  of  the 
plaintiff  of  the  existence  of  the'  Hatfield's 
mortgage,  it  appearing  that  the  discharged 
mortgage  was  a  valid  and  subsisting  obliga- 
tion duly  recorded  and  unreleased  at  the 
time  of  the  execution  of  the  ■  mortgage  to 
Hatfield? 

Counsel  for  the  defendant  Hatfield  insist 
that,  according  to  plaintiff's  testimony,  he  re- 
leased his  first  mortgage  of  record  without 
examining  the  public  records  for  the  purpose 
of  ascertaining  whether  there  were  any  in- 
tervening liens  upon  the  property,  and  that 
equity  wiU  not  relieve  him  on  the  ground  of 
ignorance  of  facts  which  he  could  have  as- 
certained by  the  exercise  of  reasonable  dili- 
gence. This  contention  ignores  the  fact  that 
it  is  established  by  the  clear  preponderance 
of  the  evidence  that  the  defendant  Alfred  J. 
Vyverberg  represented  to  both  plaintiff  and 
his  counsel,  at  the  time  the  release  was  ex- 
ecuted and  the  new  mortgage  was  accepted, 
that  there  were  no  other  liens  or  incum- 
brances upon  the  property.  This  assurance 
was  reasonably  calculated  to  disarm  vigi- 
lance on  the  part  of  the  plaintiff  and  to  in- 
duce him  not  to  examine  the  records.  We 
■are  also  unable  to  see  how  Hatfield's  rights 
or  Interests  were  in  any  way  affected  by  fail- 
ure of  the  plaintiff  to  examine  the  records. 

The  precise  question  presented  by  this  ap- 
peal was  before  this  court  In  the  ease  of 
Nommenson  v.  Angle,  17  Wash.  394,  49  Pac. 
484,  and  the  identical  contention  made  by 
counsel  for  defendant  Hatfield  was  urged  up- 
on the  court  It  was  there  held  that,  where 
a  first  mortgage  has  been'  released  by  the 
mortgagee,  the  note  secured  by  the  mortgage 
has  been  surrendered  to  the  mortgagor,  and 
a  deed  to  the  mortgaged  premises  has  l>een 


accepted  by  the  mortgagee  under  the  mis- 
taken belief  that  there  were  no  other  incum- 
brances on  the  property,  when  in  fact  tbere 
was  a  second  mortgage  thereon,  the  first 
mortgagee  Is  entitled,  as  against  the  delitor 
and  the  second  mortgagee  or  the  assignee  of 
the  latter  with  notice,  to  be  restored  to  his 
original  rights  and  lien  under  the  released 
mortage  It  was  said  In  the  course  of  the 
opinion  that  it  was  the  duty  of  the  agent  of 
the  -mortgagor  having  diarge  of  the  transac- 
tion to  have  disclosed  to  the  mortgagee  the 
true  situation  of  which  the  agent  had  knowl- 
edge, or  at  least  that  he  should  not  have  said 
anything  to  induoe  the  mortgagee  to  fore)^ 
making  a  full  examination  of  the  records. 
See,  also.  Fitch  v.  Applegate,  24  Wash.  25, 81 
Pac.  147. 

On  the  other  hand,  if  mere  constructive 
knowledge  springing  from  the  fact  that  the 
second  mortgage  is  of  record  at  the  time  the 
first  mortgage  is  released  and  the  new  mort- 
gage is  recorded  is  sufficient  to  preclude  the 
holder  of  the  first  mortgage  from  relief  In 
equity  against  the  releases  of  his  mortgage^  a 
mortgage  so  released  could  never  be  restored 
as  against  tbe  second  mortgage  If  the  latter 
had  in  fact  been  lodged  for  record.  The  doc- 
trine would  .then  be  restricted  in  its  applica- 
tion to  cases  where  the  second  mortgage  wag 
not  of  record  at  the  time  of  the  release,  and, 
under  such  circumstances,  there  would  be  no 
need  for  a  restoration  of  the  released  mort- 
gage. In  Jones  on  Mortgages,  {  971,  It  Is 
said: 

"When  a  new  mortgage  is  substituted  in  ig- 
norance of  an  intervenmg  lien,  the  mortRajje 
released  through  mistake  may  be  restored  in 
equity  and  given  its  original  priority  as  a  lien. 
This  was  done  in  a  case  where  the  holder  of  a 
first  mortgage,  in  ignorance  of  the  existence  of 
a  subsequent  one  on  the  premises,  released  his 
mortgage  and  took  a  new  one.  There  was  no 
evidence  of  mistake  except  such  as  might  be 
inferred  from  the  mortgagee's  ignorance  of  the 
existence  of  the  intermcidiate  mortgage,  and 
there  was  no  evidence  that  he  would  not  have 
made  this  arrangement  had  he  known  this  foct; 
but  it  was  considered  that  although  the  court 
was  not  at  liberty  to  infer  facts  not  proved, 
yet  that  it  was  at  liberty  to  draw  all  the  infer- 
ences which  logically  and  naturally  follow  from 
the  facts  proved ;  uat  it  is  not  an  act  of  rea- 
sonable prudence  and  caution  such  as  men  com- 
monly use  in  the  conduct  of  business  affairs  for 
one  having  a  first  mortgage  upon  property,  with- 
out consideration  or  other  apparent  motive,  to 
release  it,  and  take  a  new  mortgage  subject  to 
a  prior  lien  of  a  considerable  amount;  and 
therefore  it  may  be  inferred  that  the  mortgafree 
would  not  have  made  the  release  bad  he  known 
of  the  intervening  mortgage.  A  court  of  equity 
will  grant  relief  on  the  ground  of  mistake,  not 
ony  when  the  mistake  is  expressly  proved,  but 
also  when  it  is  implied  from  the  nature  of  the 
transaction." 

We  are  of  the  <H>inion  that  the  rule  sup- 
ported both  by  reason  and  by  authority  Is  to 
the  effect  that,  when  the  holder  of  a  first 
mortgage  takes  a  new  mortgage  as  a  sub- 
stitute therefor  and  releases  the  original 
mortgage  in  Ignorance  of  an  Intervening  Ilea 
upon  the  mortgaged  premises,  and  especially 
if  the  release  is  Induced  by  fraud  or  mlsrep- 
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reeentatlon  .on  the  part  of  the  mortgagor, 
equity  will,  In  the  absence  of  laches  or  other 
dlaqualUylng  fact,  restore  and  reinstate  the 
lien  of  the  first  mortgage  and  give  It  Its  orig- 
inal priority.  The  rule  is,  of  course,  subject 
to  the  Uinitatlon  or  qualification  that,  by  re- 
storing the  discharged  lien,  the  holder  of  the 
Junior  incumbrance  must  not  be  placed  in  a 
worse  posltimi  than  be  would  ha'v«  occupied 
had  the  senior  incumbrance  not  been  re- 
leased. To  deny  this  relief  and  to  refuse  to 
restore  for  the  protection  of  the  first  mort- 
gagee the  lien  of  the  prior  mortgage  would  be 
to  permit  the  second  mortgagee  to  unjustly 
profit  by  the  mistake  of  the  former,  or  to  un- 
conscionably avail  himself  of  the  fruits  of  a 
palpable  fraud  perpetrated  by  another  to  the 
injury  of  the  victim  of  the  fraud.  Therefore 
a  subsequient  mortgagee  who  becomes  such 
anterior  to  the  discharge  of  a  prior  mortgage 
cannot,  with  any  show  of  reason  or  justice, 
claim  to  be  injured  by  the  setting  aside  of 
the  subsequent  release  and  restoring  the  lien 
of  the  prior  mortgage.  He  is  in  no  way  prej- 
udiced, but  is  left  to  enjoy  exactly  what  he 
expected  to  get  when  he  accepted  the  second 
mortgage.  Gelb  v.  Reynolds,  35  Minn.  331, 
28  N.  W.  923;  Bnise  v.  Nelson,  35  Iowa,  1.58; 
Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205 ; 
Robinson  v.  Sampson,  23  Me.  388;  Cobb  v. 
Dyer,  69  Me.  494 ;  I^ndon,  etc.,  Co.  v.  Tracy, 
58  Minn.  201,  59  N.  W.  1001 ;  Am.  Bonding 
Co.  V.  Nat.  Mech.  Bank,  09  Am.  St.  Rep.  466, 
note. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  cancel  the 
release  and  to  reinstate  the  mortgage  of  date 
January  22.  1910;  and,  to  the  extent  of  the 
principal  and  interest  due  thereon  according 
to  its  terms,  to  decree  to  plaintiff  a  prior  lien 
oil  the  premises  as  against  the  defendant 
Hatfield. 

EIXIS,  C.  J.,  and  MOBBIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


ROWE  V.  SILBAUGH  et  ux.    (No.  13816.) 
(Supreme  Court  of  Waahington.    May  5,  1917.> 

1.  JrnOMENT    «=»470— COLLATEBAL    ATTACK— 

Mattes  OirrsinK  the  Becobd. 
A  judgment  valid  on  its  face  cannot  be  col- 
laterally attacked  for  matter  dehors  the  rec- 
ord, but  must  be  avoided  in  an  appropriate  rem- 
edy for  that  purpose,  since  such  judgment  is  not 
absolutely  void,  but  merely  voidable. 

[Ed.   Note. — For   other  cases,   see  Judgment, 
Cent.  Dig.  §  907.] 

2.  Jddgment  <g=>518— Collatebai,  Attack- 
Matter  Outside  the  Becobd  —  Bill  to 
QciET  Title. 

A  bill  to  quiet  title,  asking  vacation  of  a 
jadgment  valid  on  its  face,  is  a  collateral  attach 
on  such  judgment,  and  hence  demurrable. 

[Ed.   Note.— For   other  cases,  see  Judgment, 
Cent  Dig.  §g  961,  962.] 

3.  Jcdoment  «=9407(1)  —  Default  —  Vaca- 
tion. 

Where  d^ault  judgment  was  taken  in  anoth- 
er county  on  false  affidavit  regarding  defendant's 


address,  and  without  defendant's  knowledge  un- 
til too  late  to  avail  herself  of  statutory  method 
of  vacation,  her  remedy  was  to  iQstitute  suit  in 
equity  to  set  it  aside  in  court  renderinp;  judg- 
ment, and  her  bill  to  quiet  title,  seeking  vaca- 
tion of  such  judgment  and  brought  in  her  own 
county,  was  improper. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  768.] 

Department  L  Appeal  from  Superior 
<3ourt,  Padflc  County ;  Edward  H..  Wright, 
Judge. 

Action  by  Nettle  O.  Rowe  against  Jackson 
Silbaugh  and  wife,  t^rom  an  order  and 
Judgment  sustaining  demurrer  to  amended 
complaint  and  dismissing  action,  plaintiff 
appeals.    Affirmed. 

Robert  G.  Chambers,  of  Raymond,  for  ap- 
pellant. Fred  M.  Bond,  of  South  Bend,  for 
respondents. 

WEBSTER,  J.  This  Is  an  appeal  from  an 
order  and  judgment  sustaining  a  demurrer 
to  the  amended  complaint  and  dismissing 
an  action  to  quiet  title  to  certain  lands  in 
Padflc  county,  by  vacating  and  setting  aside 
a  judgment  of  the  superior  court  of  King 
county  and  canceling  a  sheriff's  deed  made 
pursuant  thereto.  Plaintiff  alleged  that,  on 
or  about  February  7,  1914,  she  and  the  de- 
fendant Jackson  Sllbaugh  entered  into  a 
written  contract  for  the  exchange  of  certain 
real  properties;  that  at  the  time  plaintiff 
signed  the  contract  Sllbaugh  pretended  to 
read  its  contents  to  her,  but  fraudulently 
failed  to  read  a  clause  providing  for  the  for- 
feiture of  $500  as  liquidated  damages  by  the 
party  In  default  in  the  event  the  contract 
should  not  be  carried  out;  that,  upon  dis- 
covering the  fraudulent  manner  in  which  her 
signature  to  the  writing  had  been  procured, 
plaintiff  accused  Sllbaugh  of  the  fraud,  and 
be  thereupon  wrote  on  her  copy  of  the  con- 
tract an  addendum  to  the  effect  tliat,  If  she 
should  be  unable  to  obtain  the  sum  of  $1,- 
000  from  one  Devenish,  or  should  be  unable 
to  realize  that  amount  upon  the  obligation 
due  her  by  him,  the  forfeiture  clause  would 
be  waived;  that  she  thereafter  Informed 
Sllbaugh  that  she  was  unable  to  secure  mon- 
ey on  the  Devenish  note,  and  that  nothing 
further  was  done  toward  consummating  the 
exchange;  that  on  June  23,  1914,  Sllbaugh 
commenced  an  action  against  her  In  the  su- 
perior court  of  King  county,  based  upon  the 
forfeiture  clause  in  the  original  contrucc, 
and  such  proceedings  were  had  that  on  Oc- 
tober 22,  1914,  he  obtained  a  default  judg- 
ment against  her  In  the  sum  of  $500  and 
costs;  that  on  July  25,  1914,  Silbeugb  sued 
out  a  writ  of  attachment,  which  on  August 
7,  1914,  was  levied  upon  her  property  In 
Pacific  county,  the  title  to  which  she  is  now 
seeking  to  have  quieted;  that  the  summons 
In  the  action  was  published  In  the  Seattle 
Municipal  News,  commencing  August  15, 
1914,   and   ending   on    S^tember   26,   1914; 
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that  on  December  5,  1016,  pursuant  to  an  ex- 
ecution Issued  out  of  the  superior  court  of 
King  county,  the  sheriff  of  Pacific  county 
sold  the  property  In  question  for  the  purpose 
of  satisfying  the  judgment;  that  at  said  sale 
Ilosetta  Silbaugh,  the  wife  of  Jackson  Sll- 
baugh,  became  the  purchaser  of  the  property, 
and  on  December  16,  1915,  the  sheriff  of  Pa- 
cific county  executed  a  deed  conveying  the 
property  to  her;  that  on  January  22,  1916, 
the  deed  was  lodged  for  record  in  the  otilce 
of  auditor  of  Pacific  county;  that  at  no  time 
during  the  pendency  of  the  action  did  plain- 
tiff have  any  knowledge  thereof,  and  that 
her  first  information  concerning  It  was  ob- 
tained after  the  deed  to  Rosetta  Silbaugh 
had  been  filed  for  record;  that  during  the 
month  of  August,  191-1,  the  home  and  resi- 
dence of  plaintiff  was  upon  the  land  sold  un- 
der the  execution;  that  the  affidavit  for  pub- 
lication of  summons,  sworn  to  by  Silbaugh 
and  filed  In  the  court  on  August  6,  1^14, 
stated,  "The  defendant  is  a  nonresident  of 
the  state  of  Washington  and  cannot  be  found 
therein,  although  diligent  search  has  been 
made;"  that  this  statement  was  false  and 
untrue,  and  known  to  be  such  by  Silbaugh 
at  the  time  the  atildavlt  was  made;  that  be 
in  fact  knew  the  residence  and  post  office 
address  of  plaintiff,  but  did  not  mail  a  copy 
of  the  summons  and  complaint  to  her  known 
residence  and  post  olfice  address;  that  the 
obtaining  of  the  Judgment  was  a  fraud  upon 
the  superior  court  of  King  county  and  upon 
the  plaintiff;  and  that  the  judgment  and  the 
deed  pursuant  to  it  constitute  a  cloud  upon 
the  title  of  the  plaintiff  to  the  property  de- 
scribed in  the  amended  complaint 

Only  plaintiff  prayed  that  tlie  Judgment  be 
vacated,  the  deed  be  canceled,  and  that  title 
to  the  property  be  quieted  In  her.  The  de- 
fendant interposed  a  general  demurrer  upon 
the  grounds,  among  others,  that  the  amend- 
ed complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
court  was  without  Jurisdiction  to  hear  and 
determine  the  cause.  The  demurrer  was  sus- 
tained. Plaintiff  declined  to  plead  turtlier, 
and  the  action  was  dismissed.  From  this 
Judgment  plaintiff  appeals. 

As  we  read  the  amended  complaint,  it  is 
susceptible  of  two  constructions:  First,  as 
an  action  to  quiet  title  and  Incidental  there- 
to to  vacate  the  judgment  and  cancel  the 
deed ;  and,  second,  as  an  action  in  equity  to 
vacate  and  set  aside  a  Judgment  procured  by 
fraud,  brought  after  the  expiration  of  one 
year  from  the  entry  of  Judgment,  but  with- 
in three  years  after  the  discovery  of  the 
fraud  by  which  it  was  olta.'ned.  We  shall 
therefore  consider  It  in  each  of  its  aspects. 

[1]  If  it  be  considered  an  action  to  niilet 
title,  the  demurrer  was  properly  sustained 
upon  the  ground  that  the  amended  complaint 
did  not  state  sufficient  facts.  An  examina- 
tion of  the  pleading  discloses  that  tlie  record 
presented  for  the  consideration  of  the  King 


county  superior  court  clothed  \t  with  appar- 
ent jurisdiction  to  entevtin  the  action,  and 
the  Judgment  «ntered  in  the  cause  U  fair 
and  valid  on  its  face.  Its  invalidity  can  only 
be  exposed  by  evidence  dehors  the  ivmdI, 
the  defect  com-plKlned  of  being  that  the  atil- 
davlt of  nonrpsldence  unon  which  the  puUl- 
cation  of  summons  was  based  was  false  and 
fraudulent  The  Judgment  is  not  absolutely 
void,  but  Is  subject  only  to  be  avoided  In  an 
appropriate  action  for  that  purpose. 

"Wliere  it  appears  on  the  face  of  the  record 
that  no  service  has  l>cen  made  on  the  defendant, 
and  the  court  must  know,  from  a  bare  inspecv 
tion  tliereof,  that  the  judgment  is  void  for  want 
of  jurisdiction  over  the  person  of  the  defendant, 
it  will  set  asdde  the  judgment,  on  the  motion  of 
the  defendant  or  of  any  one  injurionsly  affected 
bj  it;  but,  when  the  judgment  is  valid  on  iu 
face,  it  is  not  thus  subject  to  attack.  To  set 
aside  a  judgment  for  matters  dehors  the  record, 
it  must  be  attacked  by  some  one  of  the  itato- 
totj  methods  for  the  vacation  of  judgments,  and 
witiiin  the  time  limited  by  statute,  or  by  a  suit 
setting  up  some  equitable  ground  for  Its  vaca- 
tion." Scott  V.  Hanford,  37  Wash.  6,  79  Pat 
481. 

See,  also.  State  ex  ret  Pacific  Loan,  etc., 
Ck).  V.  Superior  Court,  84  Wash.  392,  148 
Pac.  a34 ;  Doble  v.  State  of  Washington,  183 
Pac.  37;  Benjamin  v.  Ernst,  83  Wash.  59, 
145  Pac.  79;  Peyton  v.  Peyton,  28  Wash.  278, 
68  Pac.  757;  1  Freeman  on  Judgments,  H 
132,  334. 

[2]  In  Magee  v.  Big  Bend  Land  Co.,  51 
Wash.  406,  99  Pac.  16,  this  court  held  that 
an  action  to  quiet  title  and  recover  posses- 
sion of  lands  sold  at  an  administrator's  sale 
alleged  to  have  been  made  without  Jurisdic- 
tion is  a  collateral  attack  upon  the  probate 
proceeding.  In  Peyton  v.  Peyton,  supra,  it 
was  held  that,  if  an  action  or  proceeding  has 
an  independent  purpose  and  ccmtemplates 
some  other  relief  or  result  than  that  of  va- 
cating and  setting  aside  the  judgment,  al- 
though the  overturning  of  the  Judgment  may 
be  important  and  even  necessary  to  its  suc- 
cess, the  attack  upon  the  judgment  is  col- 
lateral. See,  also,  Kalb  v.  German  Savlnijs 
&  Loan  Society,  25  Wash.  349,  66  Pac.  5^, 
87  Am.  St  Rep.  757 ;  1  Black  on  Judgmoits, 
§  252. 

Inasmuch  as  the  judgment  was  not  void, 
and  therefore  not  open  to  collateral  attack, 
and  an  action  to  quiet  title  must  be  treated 
as  such  an  attack,  the  amended  complaint 
fails  to  state  a  cause  of  action.  If,  on  the 
other  hand,  the  action  Is  to  be  treated  as 
one  in  equity  to  vacate  a  Judgment  on  the 
ground  of  fraud,  the  superior  court  of  Pacific 
county  was  without  jurisdiction  to  entertain 
it  In  Case  Threshing  Machine  Co.  v.  Sires, 
21  Wash.  322,  58  Pac.  209,  it  was  held  thnt 
a  decree  of  a  court  of  competent  Jurisdic- 
tion may  not  be  set  aside  by  a  court  of  co- 
ordinate Jurisdiction.  In  Bayer  v.  Bayer, 
83  Wash.  430,  145  Pac.  433,  we  reaffirmed 
that  doctrine,  enunciating  the  rule  that  the 
power  to  vacate  Judgments  Is  inherent  in 
and  to  be  exercised  by  tlie  court  which  kh- 
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dered  the  Judgment,  and  to  that  court  and 
no  otber.the  application  to  set  aside  the 
Judgment  must  be  made,  quoting  wltb  ap- 
proval 1  Black  on  Judgments  (2d  Ed.)  i  297, 
as   follows : 

"TTbe  power  to  vacate  judgmenta  is  an  entirely 
different  matter  from  the  power  to  reverse  judg- 
ments.    It  is  Q  power  inherait  in  and  to  be  ex- 
ercised by  the  court  which  rendered  the  judg- 
ment, and  to  that  court  and  no  other  the  ai^lica- 
tion  to  set  aside  the  judgment  should  be  made. 
As    between  courts  of  co-ordinate  jurisdiction, 
such    as   two  county  courts  or  circuit  courts  of 
the  same  state,  the  rule  is  that  neither  has  pow- 
er to   vacate  or  set  aside  a  judgment  rendered 
by  the  other  which  la  not  void  upon  its  face ;   re- 
lief must  be  sought  in  the  court  where  the  judg- 
ment was  altered." 

In  Doble  v.  State  of  Washington,  supra, 
the  appellants  were  seeking  to  declare  null 
and  void,  In  the  superior  court  of  Thurston 
county,  a  decree  of  the  superior  court  of 
'Whitman  county  In  the.  matter  of  the  estate 
of  one  Samuel  Doble,  deceased.  Judge  Mount, 
c^peatdng  for  the  court,  said: 

"We  are  also  of  the  opinion  that  the  trial  court 
'Was  right  in  sustaining  the  demurrer  upon  the 
ground  that  the  superior  court  of  Thurston  coun- 
ty, being  a  court  of  co-ordinate  jurisdiction  with 
the  superior  court  of  Whitman  county,  did  not 
have  jurisdiction  to  set  aside  a  decree  of  the 
superior  court  of  Whitman  county.  This  court 
hM  held  that  a  decree  of  a  probate  court,  dis- 
tribnting  an  estate,  is  binding  upon  the  world 
until  set  aside  in  a  direct  proceeding,  and  can- 
not be  attacked  in  a  collateral  proceeding,  except 
for  fraud  in  its  procuring,  or  want  of  jurisdic- 
tion appearing  upon  the  face  of  the  record." 

See,  also,  Missouri  Pacific  By.  Co.  v.  Las- 
ca,  79  Kan.  311,  99  Pac.  616,  21  L.  R.  A.  (N. 
S.)  338,  17  Ann.  Cas.  flOS;  17  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  842. 

Counsel  for  appellant  cites  and  relies  up- 
on the  cases  of  Knitz  v.  Isaacs,  25  Wash. 
566,  66  Pac.  141,  and  Tacoma  Grocery  Co.  v. 
Draham,  8  Wash.  263,  36  Pac.  31,  40  Am.  St. 
Bep.  907,  as  supporting  his  contention  that 
the  snp^or  court  for  Pacific  county  has  Ju- 
risdiction of -the  action.  In  the  Krutz  Case 
the  action  was  brought  in  the  superior  court 
of  Walla  Walla  county  to  recover  possession 
of  certain  real  estate  situated  in  that  coun- 
ty, and  to  quiet  plaintiff's  title  against  a 
sheritTs  deed  executed  In  pursuance  of  a 
Judgment  rendered  in  the  superior  court  for 
Walla  Walla  county.  The  attack  was  direct, 
and  the  action  was  Instituted  In  the  court 
which  had  rendered  the  Judgment  of  which 
complaint  was  made.  The  court,  having  Ju- 
risdiction of  the  action  for  the  purpose  of 
vacating  and  setting  aside  its  own  Judgment 
could  in  the  same  action  afford  complete  re- 
lief to  the  parties  by  quieting  plalntlfTs  tltlei 
In  the  Draham  Case  the  judgment  complain- 
ed of  was  absolutely  void  upon  Its  face,  and 
was  therefore  open  to  direct  or  collateral  at- 
tack, either  In  the  court  in  which  It  was  ren- 
dered or  elsewhere. 

[31  It  la  Insisted  In  behalf  of  plaintiff  that 
the  cloud  on  her  title  is  caused  directly  by 
the  deed  of  the  sheriff  of  Pacific  county  to 
Bosetta  SUbaugh,  that  this  deed  is  based  up- 


on the  Judgment  of  the  superior  court  for 
King  county,  that  it  is  Impossible  to  remove 
the  cloud  without  attacking  the  cause  of 
it,  and  that  an  action  to  quiet  title  must  be 
brought  In  the  superior  court  of  the  county 
in  which  the  property  Is  situate.  He  then 
proitounds  this  query: 

"Is  there  any  legal  reason  why  the  plaintiff 
should  first  bring  an  action  in  King  county  to 
set  aside  the  judgment,  and  then  another  action 
in  Pacific  coimty  to  set  aside  the  sheriffs  deed 
and  quiet  her  title?" 

The  conclusion  Implied  In  the  question 
does  not  follow  the  premise.  The  answer  to 
the  question  is  this :  From  the  allegations  of 
the  amended  complaint  it  appears  that  the 
plaintiff  without  fault  or  neglect  on  her  part 
did  not  discover  the  existence  of  the  alleged 
fraudulent  Judgment  until  long  after  the  ex- 
piration of  the  one  year  In  which  she  might 
have  availed  herself  of  the  statutory  meth- 
ods for  its  vacation,  and  under  the  decisions 
in  P^on  V.  Peyton,  supra,  and  kindred  cas- 
es, .she  has  the  clear  right  to  institute  an  ac- 
tion in  equity  to  set  aside  the  Judgment  up- 
on the  ground  of  fraud  practised  both  upon 
herself  and  the  court  rendering  the  judgment. 
Under  the  authorities  already  dted  this  ac- 
tion must  be  instituted  in  the  su^rior  court 
for  King  county,  the  Jurisdiction  in  which 
the  Judgment  was  rendered,  and  if  plain- 
tiff should  be  able  to  sustain  the  necessary 
allegations  of  her  complaint  in  such  an  ac- 
tion, the  court  would  grant  to  her  fifll  and 
complete  relief  either  by  way  of  canceling 
the  Judgment  and  the  deed  pursuant  to 
it,  or  by  setting  aside  the  Judgment  and  com- 
pelling a  reconveyance  of  the  property  to  her, ' 
in  which  event  no  action  In  Pacific  county  to 
quiet  title  would  be  necessary. 

In  the  memorandum  declsloa  of  the  learn- 
ed trial  court  it  is  suggested  that  a  doubt  is 
entertained  as  to  the  scope  and  effect  of  the 
opinion  of  this  court  in  Seattle  &  Northern 
By.  Co.  V.  Bowman,  53  Wash.  416,  102  Pac. 
27.  It  is  said  that  it  seems  to  be  held  in  that 
case  that  the  only  methods  of  vacating  a 
judgment  in  this  state  are  those  provided  by 
sections  5163  and  5156,  Bal.  Code,  being  sec- 
tions 464  and  467,  respectively,  of  Bem.  tc 
Bal.  Code.  An  examination  of  that  case  dis- 
closes that  the  parties  seeking  to  set  aside 
the  Judgment  had  knowledge  of  its  exist- 
ence within  the  year  during  which  they  could 
have  moved  or  petitioned  for  its  vacation 
under  the  statutes.  It  was  not  held  that  a 
party  could  not,  after  the  expiration  of  one 
year  from  the  entry  of  a  judgment,  maintain 
an  action  in  equity  to  set  It  aside  upon  the 
ground  of  fraud  in  its  procuring,  tf,  without 
fault  on  his  part,  the  existence  of  the  fraud- 
ulent Judgment  was  unknown  to  him  dur- 
ing the  statutory  time.  The  rule  announced 
In  Peyton  v.  Peyton,  supra,  and  the  other 
cases  from  this  court  to  the  same  effect  was 
in  no  way  modified  or  affected.  See  Denny- 
Renton  Clay  &  Coal  Co.  v.  Sartori,  87  Wash. 
545,  151  Pac.  1088. 
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mie  Judgment  will  be  affirmed,  but  with- 
out prejudice  to  the  right  of  the  plaintiff  to 
institute  an  action  in  the  superior  court  of 
King  county  to  vacate  and  set  aside  the  judg- 
ment and  deed,  upon  the  ground  of  fraud  dis- 
covered more  than  one  year  after  the  ren- 
dition of  the  Judgment  and  within  three 
years  after  its  discovery. 

EUL.IS,  C.  J.,  and  MORRIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


STATE  V.  MEYER.    (No.  13786.) 
(Supreme  Court  of  Washington.    May  11, 1917.) 

1.  Homicide  <8=>300(7)—Instbt7ction8— Self- 
Defense — Misu:adiro  Instructions. 

To  instruct  that,  before  one  la  justified  in 
taking  the  life  of  an  assailant,  he  must  retreat 
to  the  wall  if  he  can  do  so  without  incroasinu 
danger  to  himself,  was  erroneous,  misleading,  and 
confusing,  where  accused  had  no  opportunity  to 
retreat. 

[Ed.  Note. — For   other   cases,   see  Homicide. 
Cent.  Dig.  §  622.] 

2.  Homicide   «=»118(2)-^u8TiFiADiJt   Homi- 
cide— Reibeat. 

Where  an  assault  is  so  fierce  and  imminent 
that  the  person  assaulted  is  justified  in  hou- 
estly  believing  that  he  cannot  retreat  without 
increasing  d.anger,  he  may  stand  his  ground,  and 
if  in  so  doing  he  kills  his  assailant,  he  is  justi- 
fied. 

[B3d.   Note. — ^For   other   cases,   see   Homicide. 
Cent.  Dig.  $  169.] 

3.  Homicide  €=»122— DEtxNSE  or  Another. 

Defendant  had  the  right  to  go  to  the  defense 
of  his  housekeeper  if  she  was  being  feloniously 
assaulted  and  to  do  such  things  for  her  protec- 
tion as  she  might  have  done  had  she  been  able  in 
view  of  Rem.  &  Bal.  Code,  §  2406,  providing  that 
homicide  is  justifiable  when  committed  in  the 
lawful  defense  of  any  person  in  one's  presence 
or  company  when  there  is  reasonable  ground 
to  apprehend  a  design  to  commit  a  felony  or  do 
some  great  personal  injury  to  such  pei-son,  and 
there  is  imminent  danger  of  such  design  being 
accomplished. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  {{  177-181.] 

4.  Homicide  «=s>122— DHnrEitSE  of  Another— 
Killing  One  iNTEBrEBiNQ  with  Dej-ense. 

Where  accused  at  the  time  he  wounded  E. 
was  acting  in  the  necessary  defense  of  A.,  J.  had 
no  right  to  go  to  the  defense  of  E.,  and  accused 
could  stand  his  ground  to  the  extent  of  taking 
J.'s  life  if  necessary. 

[Ed.   Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  §§  177-181.] 

5.  Homicide  «=»122— Defense  of  Aoobesbob 

— RiOIITS. 

If  the  son  was  the  aggressor,  the  right  of 
the  father  to  act  in  his  defense  remained  in 
abeyance  until  the  son  had  in  good  faith  attempt- 
ed to  withdraw  from  the  conflict. 

[Rd.   Note.— For   other   cases,    see   Homicide, 
Cent.  Dig.  §§  177-181.] 

6.  Homicide   «=»190(1)— Thbeats   bt   Third 
Person— Admissibilitt. 

Exclusion  of  testimony  that  son  said  he 
would  go  home  and  get  the  father  and  "clean  out 
the  whole  God  damn  bunch,"  was  improper 
where  within  a  few  minutes  after  threat  he  and 
father  returned  armed  ;  the  evidence  being  com- 
petent to  show  the  condition  of  the  mind  of  ac- 


cused and  that  father  was  tba  aggreuor  when 
killed. 

[Ed.  Note,— For  other  cases,  see  Homidde. 
Cent  Dig.  { 399.]  ^^  -«™m«, 

7.  Homicide  <S=>157(5)— Hostile  Fxelmo  or 
TmBB  Pabtt— Evidence— Admissibilitt. 
Where  accused  was  charged  with  kiUinic  the 
father,  evidence  that  a  difficulty  had  occurred 
between  father's  son  and  accused  four  yean  pri- 
or  was  properly  excluded,  where  injury  to  son, 
a  joint  aggressor,  was  by  accused  in  defenae  of 
another. 

[PM.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  §  292.]  ^^ 

Department  1.  Appeal  from  Superior 
Court,  CTarke  County;  R.  H.  Back,  Judge. 

Charles  A.  Meyer  was  oonvicted  of  spcood 
degree  murder,'  and  he  appeals.  Reversed, 
and  remanded  Hor  a  new  triaL 

J.  L.  Sutherland,  oC  Vaneouvw,  for  appel- 
lant Jas.  O.  Blair,  ot  Vancouver,  for  the 
State. 

WEBSTER,  J.  The  defendant,  Charles  A 
Meyer,  >was  charged  with  the  murder  ot  John 
Kramer.  He  was  convicted  of  murder  in  the 
second  degree  and  sentenced  to  Imprisonment 
In  the  state  penitentiary  for  a  period  of  not 
less  than  10  years  nor  more  than  20  years. 
From  this  Judgment  be  appeals. 

There  is  little,  if  any,  conflict  in  the  testi- 
mony as  to  the  following  facts:  On  the  eve- 
ning of  December  25,  1915,  the  defMidant,  ta 
company  with  Lillian  Abbott,  his  housekeep- 
er, attended  a  Christmas  party  which  was 
given  at  the  residence  of  Peter  Kramer  at 
Hazel  Dell  Comers,  a  village  about  four 
miles  north  of  the  city  of  Vancouver.  Peter 
Kramer  and  hia  wife  were  away  from  home, 
and  the  party  was  arranged  and  given  by 
their  son,  Mat  Kramer.  The  Invited  guests 
were  Pauline  Ecklund,  Grace  Goff,  lillian 
Abbott,  Ray  Holtgileve,  Ed.  Kramer,  Jr., 
John  Meyer,  Peter  Zens,  and  the  defendant 
A  keg  of  beer  audi  several  bottles  of  whisky 
had  been  provided  by  Mat  Kramer,  and  all 
of  the  members  of  the  party  drank  more  or 
less  ot  these  liquors.  The  defendant  and 
Lillian  Abbott  arrived  at  the  Peter  Kramer 
residence  about  7:30  in  the  evening.  Eld- 
ward  Kramer,  Sr.,  a  son  of  the  deceased, 
John  Kramer,  and  a  cousin  of  Mat  Kramer, 
attended  the  party  uninvited.  He  was  ahoot 
45  years  of  age,  and  lived  at  the  home  ot  his 
father,  which  was  about  250  feet  south  of  the 
Peter  Kramer  house  and  on  the  opposite  side 
of  the  road  or  street.  Vers  so<hi  after  the 
arrival  of  the  defendant  and  LiUlan  Abbott, 
Edward  Kramer,  Sr.,  undertook  to  take  in- 
decent liberties  vrlth  the  person  oC  LUlian 
Abbott.  He  also  had  some  trouble  with  Ms 
son,  Edward  Kramer,  Jr.  During  the  eve- 
ning he  made  himself  generally  disagreeable 
and  offensive.  In  order  to  prevent  further 
trouble,  Mat  Kramer  requested  him  to  either 
conduct  hdms^  properly  or  leave  the  boose. 
After  some  words  b^ween  them  he  left  can- 
ing and  vUUfying  the  members  ot  the  party. 
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both  male  and  female,  and  made  the  threat, 
"I  will  get  all  of  you  sons  of  bitches  before 
morning."  Immediately  upon  his  leaving  the 
house  the  members  of  the  party  decided  that 
it  would  be  advisable  for  them  to  go  hMue, 
and  thus  avoid  Kramer  In  the  eveofit  he 
should  return;  to  carry  out  his  threat  They 
Immediately  commenced  to  put  on  theVr 
wraps,  and  were  In  the  act  of  leaving  the 
house  when  Edward  Kramer,  Sr.,  and  his  fa- 
ther John  Kramer  appeared  at  the  front  gate 
leading  to  the  Peter  Kramer  residence.  Both 
Edward  and  John  Kramer  Indulged  In  vile 
and  profane  language,  called  the  members  of 
the  party  vulgar  and  offensive  names,  and 
threatened  that  it  the  party  did  not  come  out 
of  the  house  they  would  go  in  and  get  them. 
Whereupon  several  members  of  the  party 
went  to  the  gate  apparently  for  the  purpose 
of  quieting  the  Kramers.  Scnne  of  them  re- 
mained Inside  the  yard,  while  others,  in- 
cluding Mat  Kramer,  Edward  Kramer,  Jr., 
Ulllan  Abbott,  Peter  Zens,  and  the  defend- 
ant, went  oat  into  the  road.  A  number  of  the 
witnesses  tesHfled  that  lOdward  Kramer,  Sr., 
was  armed  with  a  knife  and  a  club,  and 
John  Kramer  was  armed  with  a  pistol  and 
a  club.  John  Kramer  immediately  took  Mat 
Kramer  to  task  for  the  character  of  the  par- 
ty he  was  giving  In  the  absence  of  his  par- 
ents, referring  to  it  in  an  obscene  and  filthy 
manner.  He  also  threatened  to  knock  Mat 
Kramer's  head  ofT,  but  Mat  backed  through 
the  gate  into  the  yard.  Edward  Kramer,  Sr., 
then  attempted  to  assault  his  son,  Edward 
Kramer  Jr.,  who,  in  order  to  get  away  from 
bis  father,  ran  down  the  road  and  Jumped 
over  the  fence  Into  the  Peter  Kramer  yard. 
Edward  Kramer,'  Sr.,  then  attacked  the  de- 
fendant, who  backed  away  from  him  until 
he  reached  the  fence.  There  Kramer  as- 
saulted him  with  a  knife  and  Inflicted  upon 
him  three  wounds,  one  of  which  was  In  the 
left  breast  over  the  heart  and  was  about  five 
or  six  indies  in  length  and  from  one-fourth 
to  one-half  an  inch  deep.  The  defendant 
Anally  succeeded  in  getting  away  from  Kra- 
mer and  went  back  into  the  yard.  Kramer 
then  assaulted  IiUUan  Abbott,  called  her  vile 
and  insulting  names,  threatened  to  cut  her 
heart  out,  and  was  roughly  pushing  her  in 
front  of  him  down  the  road  in  the  direction 
of  the  John  Kramer  residence.  She  was 
screaming  and  calling  for  help.  At  this 
point  the  defendant  requested  Edward  Kra- 
mer, Jr.,  and  other  members  of  the  party  to 
go  with  him  to  the  assistance  of  lilUan  Ab- 
bott. This  they  declined  to  do,  one  of  them 
saying  that  Edward  Kramer,  Sr.,  and  John 
Kramer  were  armed.  The  defendant  then 
asked  Mat  Kramer  whether  there  was  a 
weapiMi  in  the  housed  He  was  told  that  there 
was  a  shotgnu  in  the  washroom.  He  went 
In,  procured  the  gnn,  but,  finding  no  shells, 
went  back  and  asked  Mat  Kramer  where  the 
shells  were  kept.  Be  was  told  that  they 
were  on  the  kitchen  cabinet  The  defendant 
xetomed  to  the  .bouse,  found  the  sheUs,  and 


loaded  the  shotgun.  During  this  time  Bid- 
ward  Kramer,  Sr.,  was  continuing  his  assault 
upon  Lillian  Abbott,  and  she  was  calling  to 
the  defendant  to  come  to  her  rescue.  After 
loading  the  gon,  the  defendant  hurried  out 
of  the  house  and  went  down  the  road  to  the 
place  where  Edward  Kramer  and  L/lUlan  Ab- 
bott were.  When  he  got  near  Edward  Kra- 
mer be  said:  "Ed,  you  cut  that  out"  and 
Kramer  turned  as  if  to  assault  him,  but  see- 
ing the  shotgun  in  defendant's  hands,  im- 
mediately turned  toward  liUian  Abbott, 
called  her  a  vile  name,  and  said,  "I  will  cut 
the  heart  out  of  yon."  He  was  in  the  act  of 
striking  her,  as  the  defendant  believed,  with 
a  knife  which  be  held  in  his  hand.  She 
screamed,  and  the  defendant  shot  Kramer  in 
the  legs,  most  of  the  (^arge  taking  etFect  on 
the  inside  of  the  left  leg  a  few  inches  above 
the  ankle  and  a  few  of  the  shot  lodging  in 
the  outside  of  the  right  leg  at  about  the  same 
distance  from  the  ankle.  At  this  instant,  ac- 
cording to  the  testimony  of  the  defendant 
and  Peter  Zens,  an  eyewitness  to  the  shoot- 
ing, and  which  was  strongly  corroborated  by 
other  evidence,  John  Kramer  advanced  upon 
the  defendant  with  a  pistol  pointed  at  him, 
and  said  either,  "I  will  shoot  you,  CJharlie 
Meyer,"  or  "I  will  get  you,  Charlie  Meyer." 
At  this  time  the  defendant  was  holding  the 
shotgun  at  his  right  hip.  Without  taking 
time  to  raise  the  gun  to  his  shoulder,  he  fired 
the  second  shot,  killing  John  Kramer  instant- 
ly. According  to  all  of  the  testimony,  thp 
time  elapsing  between  the  shots  was  but  a 
few  seconds.  After  the  shooting  it  was 
found  that  Lillian  Abbott  had  been  roughly 
treated  by  Kramer,  her  hair  was  disheveled, 
and  her  clothes  were  badly  torn.  A  few  min- 
utes after  the  shooting  the  defendant,  in 
company  with  members  of  the  party,  went  to 
a  nearby  house,  and  the  sheriff  was  notified 
by  telephone  of  the  killing.  The  defendant 
remained  at  the  house  until  ofllcers  arrived, 
and  surrendered  himself  to  their  custody. 

The  theory  of  the  defense  was  that  Ed- 
ward Kramo:,  Sr.,  left  the  Peter  Kramer 
residence,  went  to  his  home  and  got  his  fa- 
ther, and  that  the  two  were  acting  in  concert 
when  they  appeared  at  the  gate  leading  to 
the  Peter  Kramer  house;  that  they  went 
there  for  the  purpose  of  attacking  members 
of  the  party  and  causing  serious  trouble; 
that  Edward  Kramer,  Sr.,  after  attacking 
other  members  of  the  party.  Including  the 
defendant  was  making  a  felonious  assault 
upon  Lillian  Abbott  without  fault  on  her 
part;  that  the  defendant  went  to  her  de- 
fense, and,  while  Kramer  was  apparently  in 
the  act  of  inflicting  upon  her  great  bodily 
harm  or  attempting  to  take  her  life,  the  de- 
fendant, using  no  more  force  than  reasonably 
appeared  to  be  necessary  to  protect  her  from 
the  then  impending  danger,  shot  Edward 
Kramer  in  the  legs  with  the  shotgun;  that 
this  occurred  upon  the  public  highway,  where 
the  defendant  had  a  lawful  right  to  be ;  that 
Immediately  upon  bis  firing  the  shot  which 
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wounded  Edward  Kramer,  John  Kramer  ad- 
vanced upon  Mm  with  a  pistol  In  his  hand 
threatening  to  take  his  life,  and  that  the  de- 
fendant then,  acting  In  his  own  necessary 
self-defense,  fired  the  second  shot  which  re- 
sulted In  the  death  of  John  Kramer. 

In  Instructing  the  jury  upon  the  law  of 
the  case  the  court  charged  In  part  as  follows: 

"Before  a  person  can  take  the  life  of  an  as- 
sailant, he  most  be  in  a  position  where  he  can- 
not retreat  without  Increasing  danger  to  his  life 
or  Biibjpcting  himself  to  great  bodilj  harm,  and 
if  he  can  retreat  without  so  increasing  his  dan- 
ger to  life  or  great  bodily  harm,  he  cannot  huo- 
cessfully  Invoke  the  doctrine  of  self-defense." 

11]  The  giving  of  this  Instruction  Is  assign- 
ed as  error.  Counsel  for  defendant  Insists 
that  under  the  evidence  In  the  case  there 
was  no  room  for  an  Instruction  upon  the 
doctrine  of  retreat  for  two  reasons:  First, 
because  the  deceased  at  the  time  of  the  shoot- 
ing was  advancing  upon  the  defendant  with 
a  pistol  in  his  hand  threatening  to  take  the 
defendant's  life,  and  that  In  these  dream- 
stances  the  defendant  was  compelled  to  act 
Instantly  and  had  no  opportunity  to  retreat: 
and,  second,  that  If  the  jury  should  find  that, 
without  fault  on  the  iiart  of  Lillian  Abbott, 
BMward  Kramer,  Sr.,  was  making  a  felonious 
assault  upon  her  In  the  public  highway,  the 
defendant  had  the  lawful  right  to  go  to  her 
assistance,  and,  if  In  her  necessary  defense 
he  shot  and  wounded  Edward  Kramer,  he 
was  within  his  rights  and  was  guilty  of  no 
violation  or  Infraction  of  the  law ;  that,  be- 
ing In  a  place  where  he  had  the  right  to  be 
and  doing  that  whldi  under  the  law  he  had 
the  right  to  do  If  he  was  then  and  there  fe- 
loniously attacked  by  John  Kramer,  be  was 
not  required  to  retreat,  but  was  entitled  to 
stand  his  ground  and  repel  force  with  force 
«ven  to  taking  the  life  of  his  assailant  if  in 
good  reason  It  was  apparently  necessary  to 
do  so  for  the  preservation  of  his  own  life  or 
to  protect  himself  from  great  bodily  harm  at 
the  hands  of  the  deceased. 

12]  We  consider  both  contentions  to  be 
meritorious.  The  Instruction  complained  of 
was  abstract  and  wholly  Inapplicable  to  the 
facts  established  by  the  evidence.  Obviously, 
under  the  testimony,  the  defendant  had  no 
opportunity  to  retreat.  It  Is  too  well  settled 
to  justify  lengthy  discussion  that,  where  re- 
treat from  an  assault  Is  Impossible  without 
increasing  the  peril  of  the  one  assaulted,  he 
may  stand  his  ground ;  that  Is  to  say,  where 
an  assault  Is  so  fierce  and  Imminent  that  the 
person  assaulted  honestly  believes  and  has 
good  reason  to  believe  that  be  cannot  retreat 
without  manifestly  increasing  the  danger  to 
himself,  he  Is  not  required  to  retreat,  and,  If 
In  standing  bis  ground  and  defending  himself 
he  kUls  his  assailant,  he  Is  justified.  The  In- 
struction therefore  that  the  defendant  was 
required  to  retreat  If  he  could  do  so  without 
Increasing  the  hasuird  to  himself  was  errone- 
ous, misleading,  and  confusing.' 

In  State  v.  PhllUps,  69  Wash.  252, 109  Pac. 
1017,  Judge  Budkln  said: 


"The  parly  first  assaulted,  whether  tba  ap- 
pellant or  the  deceased,  was  clearly  acttnf  m 
self-defense.  There  was  neither  time  nor  room 
for  retreat  or  warning,  and  an  instmctioo  upon 
that  question  oonid  only  tend  to  mislead  or  crm- 
fuse  the  jury.  It  is  said  that  this  instnictian 
was  copied  almost  literally  from  an  instruction 
approved  by  this  court  in  State  v.  Stockhammcr, 
34  Wash.  262,  75  Pac:  810.  This  is  tme,  but 
an  instruction  which  is  correct  in  the  abstract, 
or  correct  as  applied  to  one  state  of  facta,  may 
be  very  misleading  when  applie<l  to  another  and 
different  state  of  facts.  When  the  court  instmct- 
ed  the  jury  that  a  person  aj^ainst  whom  a  mnr- 
derons,  felonious  assault  is  committed  with  a 
deadly  weapon  must  retreat  or  ^ve  warning  be- 
fore taking  the  life  of  his  assailant  in  self-de- 
fense, it  imposed  upon  him  a  burden  which  the 
law  does  not  sanction,  and  the  fact  that  the  in- 
struction was  qualified  by  the  proviso  if  he  has 
time  to  retreat  or  give  such  warning  does  not 
necessarily  render  the  instruction  harmlesa.  In 
other  words,  instructions  covering  every  possi- 
ble ^hase  of  the  law  of  self-defense  should  not 
be  ^iven  In  any  case  unless  called  for  by  the 
testimony,  as  ^»tract  rules  of  law  not  applica- 
ble to  the  facts  of  a  given  case  are  aometimeB  as 
misleading  as  incorrect  rules.  So  mudi  of  the 
law  of  self-defense  as  is  applicable  to  the  facta 
before  the  court  should  be  given  in  plain  and 
concise  language,  but  rules  of  law  applicable  to 
other  and  different  facta  should  be  withheld  from 
the  jury." 

To  Instruct  a  Jury  that,  where  the  assail- 
ant Is  approaching  the  accused  with  a  pistol 
pointed  directly  at  him  and  threatening  to 
take  his  life,  and  the  parties  at  the  time  are 
only  15  or  20  feet  apart,  the  accused  mnsC 
retreat  to  the  wall  If  he  can  do  so  withont 
Increasing  the  danger  to  himself,  is  sabmlt- 
tlng  to  the  Jury  an  Impossible  issue  and  Im- 
posing upon  the  accused  a  burden  whlcdi  Ibe 
law  never  Intended  that  he  should  bear.  Up- 
on the  other  hand,  the  ancient  doctrine  of 
the  common  law  that  the  right  of  self-defense 
did  not  arise  until  every  effort  to  escai>e  bad 
been  resorted  to,  even  to  the  point  of  retreat- 
ing until  an  Impassable  barrier  was  readied, 
has  been  supplanted  in  many  of  the  Ameri- 
can states,  including  the  state  of  Washington, 
by  the  more  reasonable  doctrine  and  the  one 
more  in  keeping  with  the  dictates  of  human 
nature  to  the  effect  that,  when  one  is  feloni- 
ously assaulted  in  a  place  where  he  has  tlie 
ri«^t  to  be  and  is  placed  in  danger,  eittaer 
real  or  apparent,  of  losing  his  life  or  of 
suffering  great  bodily  harm  at  the  bands  of 
his  assailant,  he  is  not  required  to  retreat 
or  to  endeavor  to  escape,  but  may  stand  bis 
ground  and  repel  force  with  forcev  even  to 
taking  the  life  of  his  assailant  if  necessary 
or  in  good  reason  apparently  necessary  JTor 
tho  preservation  of  his  own  life  or  to  protect 
himself  from  great  bodily  harm.  State  ▼. 
Cudilng,  14  Wash.  527,  45  Paa  145,  53  Am. 
St  Bep.  883;  State  v.  Cart»,  15  Wash.  121, 
45  Pac.  745 ;  State  v.  McOann,  16  Wash.  249, 
47  Pac.  443,  49  Pac.  216;  State  v.  Phillips, 
supra ;  State  v.  Bowinkehnan,  66  Wash.  396, 
119  Pac.  824 ;  State  v.  Gardner,  96  Minn.  318, 
104  N.  W.  971,  2  L.  B.  A.  (N.  S.)  49. 

[3]  That  the  defendant  liad  the  right  under 
the  law  to  go  to  the  defense  of  Lillian  Ab- 
bott, if  she  was  being  feloniously  assaulted. 
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and  to  do  sncb  things  for  her  protection  as 
she  might  have  done  for  herself  had  she 
been  able,  there  can  be  no  serious  question. 
SecUon  2406,  Rem.  &  Bal.  Code,  provides: 

"Homicide  is  also  justifiable  when  committed 
•  •  •  in  the  lawful  defense  of  the  slayer,  or 
his  or  her  husband,  wife,  parent,  child,  brother 
or  sister,  or  of  any  other  person  in  his  presence 
or  company,  when  there  is  reasonable  ground  to 
apprehend  a  desKn  on  the  part  of  the  person 
slain  to  commit  a  felony  or  to  do  some  great  per- 
sonal injury  to  the  slayer  or  to  any  such  per- 
son, and  there  is  imminent  danger  of  such  design 
being  accomplished." 

This  Is  but  the  statutory  declaration  of  the 
conunon  law.  In  Mlchle  on  Homldde,  toL  1, 
S  122,  the  rule  Is  stated  In  this  language: 

"One  may  kill  to  protect  another  from  death 
or  serious  bodily  injury,  real  or  apparent,  and 
may  be  justified.  The  same  circumstance  that 
will  justify  or  excuse  the  homicide  where  the  as- 
sault is  upon  'one's  self  will  also  excuse  or  jus- 
tify the  slayer  if  the  killing  la  done  in  defense 
of  sucb  person's  husband,  wife,  parent,  child, 
brother,  sister,  nephew,  master,  servant,  guard- 
ian, or  ward,  or  of  a  stranger  where  an  unlawful 
and  violent  attack  is  made  upon  him." 

See,  also.  State  v.  Trlbett,  74  Wash.  125, 
132  Pae.  875;  State  v.  Hennessy,  29  Nev.  320, 
00  Pac.  221,  13  Ann.  Cas.  1122 ;   21  Cyc.  826. 

[4,  5]  If  the  defendant  at  the  time  he  shot 
and  wounded  Edward  Kramer,  Sr.,  was  act- 
ing In  the  reasonable  and  necessary  defense 
of  Lillian .  Abbott,  the  deceased,  John  Kra- 
mer, had  no  right  to  go  to  the  defense  of  his 
son.  In  State  t.  Trlbett,  supra,  the  trial 
court  instructed  the  jury  as  follows: 

"The  same  condition  which  will  authorize  a 
man  to  act  in  defense  of  himself  will  authorize 
him  to  net  in  defense  of  his  son.  If  the  father, 
seeing  his  son  assaulted  or  menaced  with  great 
danger  to  Ufe,  under  circumstances  such  as  are 
calculated  to  create  in  the  mind  of  the  father  a 
well-grounded  belief  that  the  son  is  in  danger 
of  some  great  personal  injury,  then  such  father, 
if  he  actually  and  in  good  faith  l>elieves  the  life 
of  such  son  to  be  in  danger,  has  the  right  to 
use  such  force  as  may  at  the  time  under  all  the 
circumstances  reasonably  seem  necessary  to  pre- 
vent the  threatened  danger  to  his  son." 

In  commenting  upon  this  instruction  Judge 
Gose  said: 

"This  instruction  shonld  have  been  qualified  by 
an  instruction  that,  if  the  son  was  himself  the 
aggressor,  then  the  right  of  the  father  to  act  in 
his  defense  remained  in  abeyance  until  the  son 
had  in  good  faith  attempted  to  withdraw  from 
the  conflict  which  he  liad  brought  on.  This 
qualification  springs  from  the  principle  that  one 
who  is  himself  the  aggressor  may  not  Invoke 
the  law  of  self-defense  until  he  has  in  good  faith 
attempted  to  withdraw  from  the  combat,  and 
one  who  goes  to  the  defense  of  another  stands  in 
the  shoes  of  him  he  seeks  to  defend." 

Consequently,  if  Edward  Kramer,  Sr.,  was 
making  a  felonious  assault  on  Lillian  Abbptt, 
and  the  defendant  was  acting  In  her  defense, 
the  deceased  did  not  have  the  right  to  ad- 
vance upon  him  with  a  pistol  pointed  at  him. 
But  the  defendant  had  the  right  under  those 
conditions  to  act  in  his  own  defense,  and  in 
doing  so  he  was  not  required  to  retreat,  but 
had  the  right  to  stand  his  ground  and  repel 
force  with  force  even  to  the  taking  of  life, 
if,  In  tlie  light  of  the  attending  circumstanc- 
es, this  was  apparently  necessary  to  save  his 
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own  life  or  to  protect  himself  from  great 
bodily  harm  at  the  hands  of  the  deceased. 
The  court  should  have  so  Instructed  the  jury. 

It  is  also  assigned  that  the  court  erred  in 
giving  the  following  instruction: 

"The  defendant  contends  that  the  killing  of 
John  Kramer  was  excusable  and  justifiable  be- 
cause done  in  self-defense.  The  essential  ele- 
ments of  self-defense  are  these:  First,  the  de- 
fendant must  be  free  from  fault,  that  is,  he  must 
not  say  or  do  anything  for  the  purpose  of  pro- 
voking a  difficulty,  nor  must  he  be  disregardful 
of  the  consequences  in  this  respect  of  any  wrong- 
ful word  or  act;  second,  there  must  be  a  pres- 
ent impending  peril  to  life  or  of  great  bodily 
harm  either  real  or  apparent  as  to  create  the  ' 
bona  fide  belief  of  an  existing  necessity;  third, 
there  must  be  no  convenient  or  reasonable  mode 
of  escape  by  i«treat  or  declining  the  combat" 

The  third  element  in  this  instruction 
should  not  have  been  included  in  the  charge 
to  the  jury  for  the  reasons  already  pointed 
out. 

[8]  At  the  trial  the  defendant  called  as  a 
witness  In  his  behalf  Edward  Kramer,  Jr., 
and  he  was  asked  the  following  questions 
and  made  the  following  answers: 

"Q.  Do  you  know  when  your  father  left  the 
house?  A.  Yes,  sir.  Q.  Do  you  know  wtiat  be 
said  when  he  left?  A.  He  said  he  would  go  home 
and  get  the  old  man  and  clean  out  the  whole 
God  damn  bunch." 

Counsel  for  the  state  moved  that  this  tes- 
timony be  stricken.  The  motion  was  grant- 
ed, and  the  jury  was  instructed  to  disregard 
the  evidence,  and  not  to  consider  It  for  any 
purpose.  This  ruling  Is  assigned  as  error. 
The  question,  "Do  you  know  when  your  fa- 
ther left  the  house?"  referred  to  Edward 
Kramer,  Sr.'s,  leaving  after  he  had  been, 
told  by  Mat  Kramer  that  he  must  conduct 
himself  properly  or  leave.  As  we  have  al- 
ready said,  the  record  discloses  that  within 
a  very  few  minutes  after  Edward  Kramer, 
Sr.,  left  the  Peter  Kramer  home,  he  and  his 
father  appeared  at  the  yard  gate  leading  to 
the  house.  At  this  time  they  were  both 
armed,  were  calling  members  of  the  party 
ylie  names,  and  were  maldng  violent  threats 
against  them.  The  threat  of  Edward  Kramer 
to  go  get  the  old  man  and  dean  out  the 
whole  bunch  was  to  this  extent  executed. 
The  previous  threat,  accompanied  by  the  sub- 
sequent conduct  of  the  parties  in  carrying  It 
out,  reasonably  warranted  the  Inference  that 
Eldward  Kramer,  Sr.,  and  John  Kramer  were 
acting  In  concert  In  the  execution  of  an  un- 
lawful purpose,  in  which  event  the  act  or 
declaration  of  either  in  furtherance  of  the 
unlawful  enterprise  was  the  act  or  declara- 
tion of  the  other,  and  this  Is  so  whether  the 
act  or  declaration  was  done  or  made  prior  to 
the  time  that  John  Kramer  became  a  party 
to  the  unlawful  undertaking  or  not.  The 
evidence  was  competent  as  tending  to  show 
that  John  Kramer  was  the  aggressor  In  the 
Immediate  difficulty  In  which  he  lost  his 
life.  It  would  tend  strongly  to  corroborate 
the  defendant's  version  of  the  transaction 
that  John  Kramer  was  the  attacking  i)arty, 
and  was  advancing  upon  the  defendant^  with 
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his  pistol  pointed  at  him  at  the  time  the 
second  shot  was  flred.  If  the  threat  was 
made  In  the  bearing  of  the  defendant  or  was 
communicated  to  him  prior  to  the  shooting, 
It  was  competent  as  tending  to  shed  light 
upon  the  question  of  whether  the  defendant 
believed  and  had  reasonable  ground  to  be- 
lieve that  he  was  Ln  Imminent  danger  of  los- 
ing his  life  or  sufiTering  great  bodily  harm 
at  the  hands  of  John  Kramer  at  the  time 
the  defendant  shot  and  killed  him.  And  it 
was  also  competent  as  casting  light  up<m  the 
question  of  whether  the  defendant  had  rea- 
sonable ground  to  believe  and  in  good  faith 
did  believe  that  Ullian  Abbott  was  in  dan- 
ger of  losing  her  life  or  of  suffering  great 
bodily  harm  at  the  hands  of  Edward  Kramer, 
Sr.,  when  he  went  to  her  defense,  she  being 
one  of  the  members  of  the  party  against 
wlilch  the  threat  was  made.  The  threat, 
having  been  made  by  Edward  Kramer,  and 
executed  as  It  was  by  him  and  John  Kramer, 
was  an  important  circumstance,  and  should 
have  been  permitted  to  go  to  the  jury,  in 
connection  with  all  the  other  facts  and  cir- 
cumstances shown  by  the  evidence,  for  the 
purpose  of  enabling  the  jury  to  place  Itself 
in  the  iwsitlon  of  the  defendant  at  the  time 
of  the  shooting,  and  from  his  viewpoint  de- 
termine the  reasonableness  of  his  conduct 

[7]  It  is  next  assigned  that  the  court  erred 
in  holding  that  counsel  for  defendant  was 
not  entitled  to  state  to  the  jury  that  a  dif- 
ficulty had  occurred  between  Edward  Kramer, 
Sr.,  and  the  defendant  about  four  years  pri- 
or to  the  shooting,  and  that  on  account  of 
this  trouble  Edward  Kramer,  Sr.,  had  a 
hostile  feeling  toward  the  defendant,  and  also 
that  the  court  erred  In  refusing  to  admit  evi- 
dence to  this  effect.  This  contention  Is 
without  merit  The  defendant  was  not  charg- 
ed with  having  killed  or  Injured  Edward 
Kramer,  Sr.  Nor  did  be  claim  that  he  shot 
Edward  Kramer,  Sr.,  in  defense  of  himself. 
As  we  have  already  stated,  the  defendant's 
theory  was  that  at  the  time  he  shot  EJdward 
Kramer,  Sr.,  he  was  acting  in  the  defense 
of  Lillian  Abbott.  Consequently  the  hostile 
feeling  of  Edward  Kramer,  Sr.,  toward  the 
defendant  personally  was  wholly  immaterial. 

Upon  the  retrial  of  the  cause  the  court  by 
appropriate  Instruction  should  submit  to  the 
jury  the  defendant's  theory  of  the  case,  viz. 
that  at  the  time  he  shot  Edward  Kramer, 
Sr.,  he  was  acting  in  the  reasonable  and 
necessary  defense  of  Lillian  Abbott,  and  that 
the  deceased,  John  Kramer,  did  not  have  the 
right  to  go  to  the  defense  of  his  son  BMward 
Kramer,  Sr.,  but  tliat  bis  rights  in  this  re- 
spect were  measured  by  the  rights  of  the 
son;  that  the  deceased  at  the  time  the  de- 
fendant shot  and  killed  him  was  making  a 
felonious  assault  upon  the  defendant,  and 
consequently  the  defendant  was  not  requir- 
ed to  retreat,  but  had  the  right  to  stand  his 
ground  and  repel  force  with  force  even  to 
taking  the  life  of  his  assailant,  if  in  the 


light  of  the  attending  circumstances  and  lor- 
roundings  he  had  reasonable  ground  to  be- 
lieve, and  In  good  faith  did  believe,  that  he 
was  then  and  there  in  danger  of  losing  his 
life  or  of  suffering  great  bodily  harm  at  the 
hands  of  the  deceased.  Iliere  is  evidence 
in  the  record  more  or  less  circumstantial  and 
negative  In  character  which  militates  against 
the  defendant's  version  of  the  unfortunate 
occurrence,  but  nevertheless  he  is  entitled  to 
have  his  theory  of  the  case  submitted  to  the 
jury,  there  being  abundant  evidence  In  sup- 
port of  it. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

ELLIS,  C.  J.,  and  MORRIS,  MAIN,  and 
OHADWICK,  JJ.,  concur. 


McMUIXEN  &  CO.  v.  CROFT. 
GANDLER  et  nx.  v.  GOULD  LUMBER  CO. 

'     et  al. 

(No.  1S320.) 

(Supreme  Court  of  Washington.    May  12, 1917.1 

1.  Records    €=39(1)— Tobbens    Systbk— Fil- 
ing Liens. 

The  effect  of  the  Torrens  Act  (Rem.  Code 
1915,  g{  8807,  8841,  8853,  8874,  8875)  is  to 
require  all  liens  affecting  real  estate  registered 
under  the  act  to  be  recorded  or  filed'  and  enter- 
ed with  the  registrar  of  titles,  within  time  re- 
quired under  existing  laws,  and  the  act  aeitlier 
amends  uor  repeals  the  statute  relating  t«  lieni. 

2.  Mkcuanics'  Liens  <S=3l31— Fiung  or  No- 
tice—Effkct  OF  ToKBENS  Act. 

Rem.  Code  1915,  §  1134,  providing  that  me- 
chanics' iiens  are  unenfoTceable,  unless  claim  be 
filed  with  county  auditor  within  90  days  from 
the  date  of  Che  cessation  of  performance  of  la- 
bor or  of  furnishing  matei-ials,  when  construed 
with  the  Torrens  Act,  requires  such  claim  to  be 
filed  with  the  registrar  withia  the  90-day  period. 
[Ed.  Note. — For  other  cases,  see  Mechanic}' 
Liens,  Cent  Dig.  §  184.] 

3.  MECaAKICB*  lilENS  «=>158— AiaCHDMENT  OF 

Notice  Afieb  Expibation  of  Fiuna  Pe- 

Bion. 
A  mechanic's  lien  notice  may  be  amended 
after  expiration  of  the  filing  period,  in  view  of 
Rem.  Code  1915,  i  1147,  providing  that  the 
lien  statute  shall  be,  liberally  coDstnied,  and 
section  1134,  allowing  amendment  by  order  of 
court  in  the  same  manner  as  pleadings  ar« 
amended;  but  where  notice  is  filed  after  expira- 
tion of  time  amendment  cannot  make  it  valid, 
the  right  to  such  amendment  applying  only  to 
defects  which  do  not  go  to  the  substance  of  the 
lien. 

[E2d.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Ont  Dig.  |S  275-278.] 

4.  Mechanics'  Liens  i8=»108— Time  fob  Fu.- 
INQ  Notice— Statute  of  Limitation. 

Rem.  (jode  1915,  §  1134,  providing  that  me- 
chanics' liens  shall  be  unenforceable,  unless 
notice  is  filed  within  90  days,  is  a  statute  of 
limitation,  and  where  it  shows  a  want  of  aucfa 
filing,  the  lien  being  absolutdy  v(»d,  the  peti- 
tion cannot  be  amended. 

[Ekl.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent   Dig.   H  275-278.] 

5.  Mechanics'  Liens  «=»131— Filiho  or  No- 
tice—Tobbens  Ststem. 

'The  fact  that  a  mechanic's  lien  was  filtd  in 
the  office  of  auditor  under  the  old  system  of  reg- 
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istration  of  land  titles,  who  is  also  registrar 
under  Torrens  system,  did  not  relieve  lien  claim- 
ant from  filing  it  in  the  registrar's  office  as 
reqaired  by  the  Torrens  system  (Rem.  Godo 
ldl5.  i  8874),  since  the  two  systems  are  inde- 
I>endent,  and  since  it  was  the  duty  of  the  Uen 
daioaant  to  knoiw  under  which  system  the  real 
estate  apon  which  he  songht  a  lien  was  register- 
ed or  recorded. 

[E^.  Note.— For  other  cases,  see  Mechanics' 
I^dens,   Cent  Dig.  {  184.] 

Holcomb,  Parker,  and  Morris,  JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;   Boyd  J.  Tallmau,  Judge. 

Action  to  foredose  mecbanic's  lien  by  Mc- 
Mnllen  &  Co.  against  W.  A.  Croft,  Gould 
I^umber  Company,  and  others.  Decree  for 
plaintifl,  and  defendants  Gandler  appeal 
Affirmed  in  department  (see  159  Pac  375), 
and  upon  reheeiring  before  whole  .court, 
judgment  reversed. 

C.  H.  Winders,  William  E.  Proude,  Hlg- 
glns  &  nngbes,  and  Hyman  Zettler,  all  of 
Seattle,  for  appellants.  J.  P.  Wall,  Jay  C. 
Allen,  Edward  Von  Tobel,  and  Philip  Tln- 
dall,  all  of  Seattle,  for  respondent. 

MOUNT,  J.  This  case  was  originally 
beard  and  decided  in  department  2.  After 
the  departmental  opinion  was  filed,  which 
may  be  found  in  92  Wash.  411,  159  Pac.  875, 
a  petition  for  a  rehearing  was  granted,  and 
the  case  was  heard  by  the  whole  court.  The 
facts  are  stated  in  the  departmental  opin- 
ion, a^  need  not  be  restated  here. 

The  principal  question,  as  stated  In  that 
opinion,  Is  this:  Where  the  title  to  real  es- 
tate Is  registered  under  the  Torrens  Act, 
mnst  a  lien  claimant  register  his  lien  undfer 
that  system  within  90  days?  It  Is  conceded 
that  the  respondents,  who  are  U&x  claim- 
ants,  failed  to  register  their  notices  of  lien 
within  the  90-day  period.  Instead  they  filed 
th^  lien  claims  with  the  county  auditor 
under  the  old  recording  statute. 

[1]  Since  the  passage  of  the  act,  known  a« 
the  Torrens  Act  (Laws  1907.  p.  693),  there 
have  been,  in  this  state,  two  independent 
systems  of  recording  land  titles;  one  under 
the  old  recording  act,  and  the  other  under 
the  Torrens  Act,  which  provides: 

"All  dealing  with  the  land  or  any  estate  or 
interest  therein  after  the  same  has  been  brought 
under  this  chapter,  and  all  liens,  incumbrances, 
and  charges  upon  the  same  shall  be  made  only 
gabject  to  the  terms  of  this  chapter."  Rem. 
Code,  {  8841. 

That  act  further  provides.  In  so  far  as  It 
relates  to  this  case,  as  follows: 

"Every  •  •  •  lien  •  •  •  which  would, 
under  existing  law,  if  recorded,  filed  or  entered 
in  the  ofiSce  of  the  county  clerk,  and  county  au- 
ditor, of  the  county  in  which  the  real  estate 
is  situate,  affect  the  said  real  estate  to  whidi 
it  relates,  if  the  title  thereto  wore  not  registered, 
shall,  if  recorded,  filed  or  entered  in  the  office  of 
the  registrar  of  titles  in  the  county  whore  the 
real  estate  to  which  such  instrument  relates 
is  situate,  affect  in  like  manner  the  title  thereto 
if  registered.    •    •     • "    Id.  J  8853. 

"In  every  case  where  writing  of  any  descrip- 
tion  *    *    *    is  required  by  law  to  be  filed  or 


recorded  in  order  to  create  or  preserve  any 
lien,  right,  or  attachment  upon  unregistered 
land,  such  writiBg  or  copy,  when  intended  to 
affect  registered  land,  in  Ueu  of  recording,  shall 
be  filed  and  registered  in  the  office  of  ue  reg- 
istrar of  titles,  in  the  county  in  which  the  land 
lies,  and,  in  addition  to  any  particulars  requir- 
ed in  snch  papers,  for  the  filing  or  recording, 
shall  also  contain  a  reference  to  the  numW 
of  the  certificate  of  title  of  the  land  to  be  af- 
fected.    *    •     • "    Id.  J  8874. 

"All  certificates,  writing  or  other  instruments, 
permitted  or  required  by  law,  to  be  filed  or  re- 
corded, to  give  effect  to  the  enforcement,  con- 
tinuance, reduction,  discharge  or  dissolution  of 
attachments,  liens  or  other  rights  upon  register- 
ed land,  or  to  give  notice  of  such  enforcement, 
continuance,  reduction,  discharge  or  dissolution, 
shall  in  the  case  of  like  attachments,  liens  or 
other  rights  upon  registered  land,  be  filed  with 
the  rt^istrar  of  titles,  and  registered  in  the  reg- 
ister of  titles.  In  lieti  of  fifing  or  recording." 
Id.  J^  8876. 

"The  title  or  interest  certified  shall  be  subject 
only  to  such  estates,  mortgages,  liens  and 
charges  as  aro  so  noted,  except  as  herein  pro- 
vided."    Id.  i  8807. 

The.  effect  of  these  provisions  of  the  Tor- 
rens Act  is  to  require  Mens  affecting  real 
estate,  registered  under  It,  to  be  recorded, 
or  to  be  filed  and  entered  with  the  registrar 
of  titles,  within  the  time  required  under  ex- 
isting laws.  The  statute  relating  to  liens 
Is  neither  amended  nor  repealed  by  the  Tor- 
rens Act.  It  simply  recognizes  the  lien  laws, 
and  provides  that,  where  liens  are  sought  to 
be  enforced  ttgainst  titles  registered  under 
'tbe  Torrens  Act,  such  liens  must  be  filed  for 
registration  with  the  registrar. 

[2]  Section  1134,  Rem.  0>de,  relating  to 
liens,  provides: 

"No  lien  created  by  this  chapter  shall  exist, 
and  no  action  to  enforce  the  same  shall  be 
maintained,  unless  within  ninety  days  from  the 
date  of  the  cessation  of  the  performance  of  snch 
labor  or  of  the  furnishing  of  sudi  materials,  a 
claim  for  such  lien  shall  be  filed  for  record  as  , 

hereinafter  provided,  in  the  office  of  the  county 
auditor.    •     •     »" 

When  these  statutes  are  construed  with 
reference  to  each  other,  It  seems  plain  that 
a  lien,  to  become  effective  and  enforceable 
against  lands  registered  under  the  "Torrens 
system,  must  be  filed  in  the  office  of  the  reg- 
istrar within  the  90-day  period.  We  have 
held  that,  where  a  Ilea  notice  was  not  filed 
within  the  90-day  period  from  the  date  of 
the  cessation  of  labor,  or  the  furnishing  of 
materials,  such  Hen  was  not  enforceable  as  a 
lien.  Brown  v.  Trimble,  48  Wash.  270,  93 
Pac.  817;  Heal  v.  Dvans  Creek  Coal  &  Coke 
Co.,  71  Wash.  225,  128  Pac.  211;  SeatUe 
Lumber  Co.  v.  Sweeney,  33  Wash,  691,  74 
Pac.  1001.  And  the  general  rule  Is  that  the 
failure  to  file  the  notice,  claim,  or  statement, 
within  the  time  limited  by  statute,  defeats 
the  lien.    27  Cyc.  150. 

[3]  We  hare.  In  a  number  of  cases,  held 
that  a  lien  notice  may  be  amended  after  the 
time  has  expired  when  it  may  be  filed.  Such 
holdings  have  been  based  upon  section  1147, 
Rem.  Code,  to  the  effect  that  the  provisions 
of  tbe  Ueu  statute  shall  be  llbecally  con- 
strued with  a  view  to  effect,  their  oUects; 
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and  upon  section  1134,  to  the  effect  that  a 
claim  of  lien  may  be  ame^tded  in  case  of 
action  brought  to  foreclose  the  same,  by  or- 
der of  the  conrt,  as  pleadings  may  be,  in  so 
far  as  the  Interests  of  third  parties  shall  not 
be  affected  by  such  amendment  In  Stetson 
ft  Post  Lumber  Ca  v.  Sloane  Co.,  61  Wash. 
180,  112  Pac.  248,  where  a  lien  notice  failed 
to  refer  to  a  leasehold  estate,  it  was  held 
that  the  lienor  might  be  permitted  to  cure 
this  omission  by  amendment,  and,  in  the 
case  of  Malfa  v.  Crisp,  52  Wash.  509,  100 
Pac.  1012,  we  held  that  a  lien  notice  filed  In 
time  against  lot  22,  of  block  8,  might  be 
amended  so  as  to  Include  lot  21,  of  the  same 
block,  but  we  have  never  held  that  a  lien 
notice  filed  after  the  expiration  of  the  90 
days  could  be  so  amended  as  to  make  It  a 
valid  lien  notice. 

[4]  The  statute  Is  a  statute  of  limitation, 
and  when  it  says  "no  lien  created  by  this 
chapter  shall  exist,  and  no  action  to  enforce 
the  same  shall  be  maintained,  unless  within 
00  days  from  the  date  of  the  cessation  of  the 
performance  of  such  labor  or  of  the  furnish- 
ing of  such  materials,  a  claim  for  such  lien 
shall  be  filed  for  record,"  this,  of  course, 
means  that,  If  a  claim  is  not  filed  within  the 
time,  there  is  no  lien.  The  statutes  operate 
as  a  limitation  upon  the  right  of  lien.  While 
the  statutes  provide  that  Uen  notices  may  be 
amended,  a$  pleadings  may  be  amended,, 
they  do  not  mean  that  a  lien  notice  which 
is  void  because  filed  too  late  may  be  so 
amended  as  to  make  it  valid.  A  pleading 
which  shows  upon  Its  face  that  an  action  is 
barred  by  the  statute  of  limitations  may  not 
be  amended.  The  statutes  simply  mean  that 
defects  which  do  not  go  to  the  substance  of 
the  lien  may  be  amended,  as  pleadings  may 
be  amended,  but  this  does  not  mean  that  a 
void  notice  of  lien  may  be  filed  out  of  time, 
and  thus  be  amended  so  as  to  make  a  valid 
lien. 

[6]  It  Is  argijed  by  the  respondents  fiiat 
the  notice  of  lien  having  been  filed  in  the 
ofllce  of  the  auditor,  whe  is  also  the  regis- 
trar, under  the  Torrens  system,  would  relieve 
the  resp<MJdent  from  filing  the  dalm  under 
the  Torrens  system.  As  we  have  seen  above, 
the  Torrens  system  Is  an  Ind^mndent  system 
of  registration  of  rea,l  estate  titles.  Section 
8874,  Hem.  Code,  supra,  provides  that  a  lien 
which  affects  the  real  estate  to  which  it  re- 
lates shall  be  filed  and  entered  in  the  office 
of  the  registrar.  It  was  plainly  the  duty  of 
the  lien  claimant  to  know  under  which  sys- 
tem the  real  estate,  upon  which  he  sought 
a  Hen,  was  registered  or  recorded.  It  was 
his  duty  to  file  his  claim  of  lien  In  the  prefer 
ofllce,  and  with  the  proper  officer.  If  he  had 
filed  his  claim  of  Hen  notice  with  some  other 
officer,  under  a  mistake,  it  could  not  be  main- 
tained that  this  would  be  an  amendable  de- 
fect, after  the  time  had  gone  by  within 
which  a  proper  Hen  notice  may  be  filed  in  the 
proper  office.  The  object  of  the  Torrens 
system  was  to  create  an  independent  system 


of  registration  of  land  tittles,  and  that  all 
Hens  relating  to  land  so  registered  shoold  be 
filed  and  registered  In  that  departmoit,  and 
no  other.  As  was  said  In  Brace  v.  Superiw 
Land  Co.,  65  Wash.  681,  IIS  Pac.  910,  In  con- 
struing section  8862  of  the  Torrens  Act: 

"The  manifest  meaning  of  this  flection  ia  that 
the  execution  of  the  instrument,  notwithstand- 
ing it  has  the  form  o^  a  conveyance,  does  no 
more  than  create  a  charge  enforceable  against 
the  person  of  the  owner,  in  no  manner,  and  for 
no  purpose,  affecting  or  binding  the  land,  unless, 
and  until,  the  operative  act  of  conveyance  by 
registration  has  been  performed.  •  •  •  Onr 
construction  of  this  section  is  in  keeping  with 
the  obvious  purpose  of  the  Torrens  Act  to 
create  an  absolute  presumption  that  the  cer- 
tificate of  registration  in  tie  registrar's  office 
at  all  times  speaks  the  last  word  as  to  the  title, 
thus  doing  away  with  secret  liens  and  hidden 
equities.  This  is  accomplished  by  the  simple 
plan  of  making  the  act  of  conveyance  and  the 
fact  of  notice  by  record  simultaneous  in  per- 
formance and  effect.  The  Torrens  sjstem 
makes  this  simultaneous  quality  inevitable  by 
making  both  conveyance  and  notice  of  rocotd 
performable,  and  performable  only,  by  the  one 
act  of  registration.  This  is  the  diBtinctive 
feature,  the  vital  principle  of  the  Torrens  sys- 
tem. It  is  the  very  essence  of  the  plan.  For 
the  courts  to  refuse  to  recognize  and  enforce  it 
would  be  to  emasculate  the  law  and,  by  con- 
struction, make  it  not  the  Torrens  system  of 
land  titles,  but  a  mere  change  in  the  form  of 
the  record,  a  mere  modification  of  the  recording 
act." 

The  respondents  rely  largely  upon  the  case 
of  Malfa  V.  Crisp,  supra.  In  that  case^  the 
Uea  notice  was  filed  within  time.  It  omitted 
the  descrlptloa  of  a  lot,  or  described  the 
wrcng  lot.  In  a  block.  We  think  that  case  is 
distinguishable  from  this  In  the  tact  that 
there  the  Uen  notice  was  filed  in  time,  and 
was  therefore  vaUd  as  a  notice,  wtille  in  this 
case  the  Uen  notice  was  not  filed  until  long 
after  the  expiration  of  the  90-day  period, 
and  was  therefore  void  as  a  notice.  We  are 
of  the  opinion  that  the  Malfa  Case  went  to 
the  limit  of  amendment,  and  that  we  should 
not  hold  that  a  lien  notice  filed  out  of  time 
may  be  amended  In  the  face  of  the  statute. 
We  are  of  the  opinion,  .for  these  reasons, 
that,  where  the  title  to  real  estate  Is  regis- 
tered under  the  Torrens  Act,  a  Hen  claimant 
must  file  his  notice  of  claim  with  the  regis- 
trar, which  notice  shall  contain  a  reference 
to  the  number  of  the  certificate  of  the  land 
affected,  as  required  by  section  8874,  Rem. 
Code,  supra,  and  a  failure  to  file  the  same, 
within  the  90-day  period,  renders  the  lien  no- 
tice void.. 

The  Judgment  appealed  from  is  therefore 
reversed. 

ELLIS,  O.  J.,  and  MAIN,  FULLERTON, 
WEBSTER,  and  CHADWICK,  J  J.,  concur. 

HOLOOMB,  PARKER,  and  MORRIS,  JJ. 
We  dissent,  and  adhere  to  views  expressed  in 
92  Wash.  411,  159  Pac.  375.  The  lien  notices 
were  filed  within  the  90-day  period  provided 
by  law  for  filing  notices  of  liens,  but  were 
not  registered  with  the  registrar  of  Htles, 
who  was  also  county  audUfir,  and  noted  on 
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■the  eertiflcate.  The  law  requiring  the  provl- 
aslons  relating  to  such  Hens  to  be  liberally 
construed  so  as  to  effectuate  their  objects 
'was  certainly  not  repealed  by  the  "Torrens 
Xiaw."  Tills  decision  assuredly  does  so,  and 
"will  result  in  great  injustice  not  only  In  this 
case  but  In  others  to  Ialx>rers  and  material- 
xuen. 


NATIONAL  CITY  BANK  v.  SHBLTON 
ELECTRIC  CO.     (No.  13908.) 

(Supreme  Court  of  Washingtcm.    April  30, 
1917.) 

1.  Biixs  AND  Notes  "S^SIT— Defenses— Fob- 

GEBT — Date  of  INSTBUMENT — EVIDENCBi. 

In  action  on  note  of  corporation,  where 
plaintiff  produced  evidence  that  at  the  date  of 
execution  the  parties  signing  were  ofiicers  of 
the  corporation,  and  that  tliey  did  sign  on  that 
date  in  view  of  Rem.  Code  1915,  i  3402,  pro- 
viding tliat  where  the  instrument  or  the  accept- 
ance or  any  indorsement  is  dated,  sach  date 
rtiall  be  deemed  prima  facie  to  be  the  true  date, 
it  devolves  on  the  defendant  to  establish  the 
defense  of  forgery  by  alteration  of  date  by  evi- 
dence clear,  cogent,  and  convincing,  since  no  one 
is  presumed  to  have  perpetrated  a  fraud  or  com- 
mitted a  crime. 

[Ed.   Note. — For   other  cases,   see  Bills  and 
Notes,  Cent  Dig.  §§  1807-1815.] 

2.  Evidence  «=>272—Admi8sibh,itt— Admis- 
sions—Declakations  AOAIKST  INTEBEBT. 

The  rale  as  to  admissions  or  declarations 
against  Interest  does  not  apply  as  to  testimony 
of  one  not  a  party  to  a  suit,  but  who  as  a  for- 
mer officer  of  one  of  the  parties  signed  the  note 
in  suit. 

[Ed.   Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  g§  1105-1107.] 

3.  Witnesses   <g=s>397  —  iMPEACniNG  Testi- 
mony—Effect AS  SuBgrTANTivE  Evidence. 

Testimony  of  a  witness  in  a  former  suit  in- 
troduced for  the  purpose  of  contradicting  or  im- 
peaching him  as  a  witness  in  a  suboequent  ac- 
tion is  not  substantive  evidence  in  the  case  in 
which  he  is  testifying. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  SS  1265,  1266.] 

4.  Witnesses   ®=>397  —  Imfeachino  Tesn- 
MONT — Effect. 

In  action  on  note,  where  plaintiff  made 
prima  facie  case  of  due  execution  on  the  date 
specified  in  the  note,  testimony  impeaching  the 
witness  who  attested  the  correctness  of  the 
date  merely  destroyed  such  witness'  testimony, 
but  did  not  affect  the  prima  facie  case  made  by 
the  speciiication  of  the  date  in  the  note. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  IS  1265,  1266.] 

6.  BiULs  AND  Notes  ®=497(2)— Holdebs  in 
Due   CouBSE— Considebation- Bubden   of 
Pboof. 
Assuming  that  defendant  in  action  on  note 
proved    lack    of   consideration,    plaintiff    then 
merely  had  burden  of  showing  that  it  was  a 
holder  in  due  course  as  against  whom  the  de- 
fense of  lack  of  consideration  cannot  be  urged, 
in  view  of  Rem.  Code  1915,  §  3419,  and  sec- 
tion 3450  as  to  holders  in  due  course. 

[Ed.   Note. — For  other   cases,   see   Bills   and 
Notes,  Ont.  Dig.  §§  1676,  1677,  1686,  1687.] 

6.  Bills  and  Notes  'S=»332— Title— Holdeb 
IN  DDE  Cofbse. 
A  noteholder's  right  cannot  be  defeated 
without  proof  of  actual  notice  of  defect  in  title 
or  had  faith  on  his  part,  and  though  he  may 
have  been  negligent  in   taking  the  paper  and 


omitted  precauti<»i8  which  a  prudent  man  would 
have  taken,  his  title  will  prevail,  unless  he 
acted  mala  fide. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S}  805,  815,  81&] 

7.  Bills  and  Notes  «=s>340— Title— Holdeb 
in  duk  ooubse. 

Where  an  officer  of  a  corporation  makes  its 
commercial  paper  payable  to  his  own  order, 
signs  it  aa  such  officer,  and  transfers  it  in  pay- 
ment of  an  individual  debt  the  transferee  is  not 
a  bona  fide  purcliaser  thereof  without  notice, 
aince  the  facta  appearing  on  the  face  of  the 
paper  are  sufficient  to  put  him  on  inquiry  as 
to  its  ownership. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  825-828,  842-848.] 

8.  Bills  and  Notes  €=»340— Trrut— Holdeb 
IN  Due  Coubsb. 

Where  the  president  of  one  corporation 
signed  a  note  in  its  l)ebalf  for  money  borrowed 
from  another  corporation  which  used  his  name 
as  president,  but  of  which  he' was  not  in  fact  a 
member,  and  the  note  was  thereafter  indorsed 
by  him  as  president  of  the  payee  corporation, 
of  which  he  became  a  meml>er  after  severing 
connections  with  the  maker,  the  defense  of  want 
of  consideration  and  mala  fide  does  not  avail. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  826-828,  842-848.] 

9.  Bills  and  Notes  «=»340— Title— Holdeb 
IN  Due  Coubse. 

One  who  takes  the  negotiable  note  of  a  cor- 
poration from  its  president  as  collateral  secu-; 
rity  for  a  loan  to  him  or  to  a  firm  to  which 
he  belongs,  ia  not  precluded  from  claiming  as  a 
holder  in  due  course  by  reason  of  the  fact  that 
the  note  was  signed  by  the  president,  where 
it  was  payable  to  a  third  person  and  indorsed 
by  him. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes,  Ont  Dig.  i§  825-828,  842-848.] 

10.  Bills  and  Notes  <s=5»444— Action— Pbes- 
EO^TATiON  TO  Receives  of  Maeeb. 

It  is  no  defense  to  action  on  note  that  it 
was  not  presented  to  the  receiver  of  maker, 
where  the  maker  did  not  make  a  voluntary  as-' 
signment  of  all  its  property  for  the  l>enent  of 
creditors,  so  that  Rem.  Code  1915,  §  1100,  stat- 
ing when  the  assignor  shall  be  discharged,  does 
not  apply. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1287-1293.] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  John  H.  Mitchell, 
Judge. 

Action  by  the  National  City  Bank  against 
the  Sbelton  Electric  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed, with  directions. 

,  Halverstadt  &  Clarke,  of  Seattle,  for  ap- 
pellant. Frank  C.  Owlngs  and  Thomas  L. 
O'Leary,  lK>th  of  Olynipia,  for  respondent. 

WEBSTER,  J.  The  complaint  in  this  case 
states  two  causes  of  action,  the  basis  of  each 
being  a  promissory  note.  The  two  notes  are 
dated  February  28,  1912,  and  March  7,  1912, 
and  are  in  the  amounts  of  $400  and  $150, 
respectively.  Each  is  signed:  "The  Shelton 
Electric  Company,  by  Jos.  E.  Wickstrom, 
Prest  Attest:  Chas.  L.  Shotts,  Secy."— and 
is  payable  "to  the  order  of  Joseph  E.  Wick- 
strom Company  at  any  bank  or  trust  com- 
pany,  on   demand,   two   years   after   date." 


^s»For  othar  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  DlgesU  and  Indyaaa 
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The  notes  were  Indorsed:  "Joseph  B.  Wlck- 
strc»n  Co.,  by  W.  J.  Wlckstrom,  Pres.  and 
Treas.  Jas.  K.  Wickstrom,  Secy."  The  notes 
are  identical  excepting  as  to  their  dates  and 
amounts.  Plaintiff  alleged  that  on  or  about 
February  16,  1014,  it  loaned  tbe  sum  of  $500 
to  the  Joseph  E.  Wlckstrom  Company,  for 
which  that  company  executed  its  promissory 
note  In  that  amount  payable  to  the  order  ot 
the  plaintiff  upon  demand,  and  to  secure  the 
iwyment  thereof  pledged  as  collateral  the 
two  notes  which  are  the  basis  of  this  action. 
Upon  the  maturity  of  the  notes  they  were 
protested  for  nonpayment,  and  this  action 
was  instituted  against  the  defendant  com- 
pany as  the  maker  thereof.  Defendant  inter- 
posed a  general  denial,  and  affirmatively 
pleaded  three  defenses,  to  tbe  effect:  (1) 
That  the  notes  were  forgeries,  in  that  they 
do  not  bear  the  true  dates  of  their  execution, 
and  at  the  time  they  were  actually  executed 
the  persons  purporting  to  sign  them  as  such 
were  not  officers  of  the  defendant  company; 
(2)  that  the  notes  were  without  considera- 
tion; (3)  that  the  defendant  company  went 
through  a  receivership  proceeding  subsequent 
to  the  dates  borne  by  the  notes;  and  that  no 
claim  based  upon  the  notes  was  made  to  tbe 
receiver  by  any  one  claiming  to  own  the 
same.  For  reply  plaintiff  denied  the  affirm- 
ative allegations  of  the  answer  and  allied 
that  it  was  -a  holder  of  the  notes  in  due 
course,  having  acquired  the  same  prior  to 
their  maturity  for  value  and  in  good  faith. 
Upon  the  Issues  thus  framed  the  cause  was 
tried  to  the  court  without  a  Jury,  resulting 
in  a  judgment  in  favor  of  defendant,  from 
wtilch  plaintiff  appeals. 

[1]  We  "win  first  notice  the  affirmative  de- 
fense of  forgery.  At  the  trial  plaintiff  of- 
fered evidence  to  the  effect  that  at  the  time 
the  notes  bear  date  Joseph  E.  Wickstrom 
was  president  and  Charles  1>.  Shotts  was  sec- 
retary of  the  defendant  company,  and  that 
these  officers  were  authorized  to  conduct  all 
of  the  business  and  affairs  of  that  company. 
It  also  proved  the  genuineness  of  the  signa- 
tnres  of  Wlckstrtxn  and  Shotts  as  president 
and  secretary,  respectively,  of  the  MHnpany, 
and,  in  anticipation  of  the  defense  that  the 
notes  were  not  executed  upon  tbe  dates  they 
bear,  undertook  to  prove  by  Joseph  E.  Widt- 
strom  ttiat  the  notes  were  in  fact  executed 
upon  those  dates.  On  cross-examination  de- 
fendant laid  the  proper  foundation  for  im- 
peacliing  the  witness,  and  subsequently  in- 
troduced evidence  showing  that,  during  the 
receivership  proceeding  through  which  de- 
fendant company  passed,  he  gave  certain  ev- 
idence which  tended  to  contradict  his  testi- 
mony as  to  the  true  date  of  the  execution  of 
the  notes.  It  Is  largely,  if  not  entirely,  upon 
this  impeaching  evidence  that  defendant  bas- 
es its  contention  that  the  notes  were  forg- 
ed. When  plaintiff  introduced  evidence  to 
tbe  effect  that  Joseph  E.  Wlckstrom  and 
Charles  L.  Shotts  were  president  and  secre- 
tary, respectively,  of  tbe  defendant  company 


at  the  time  tbe  notes  l>ear  date,  that  tbey 
were  authorized  to  execute  notes  in  belialf 
of  the  company,  and  that  their  signatures 
upon  the  notes  were  genuine,  it  established 
a  prima  fade  case,  overcoming  tlie  general 
denial  of  the  execution  of  the  notes.  Sec- 
tion 3402,  Bern.  Code,  provides: 

"Where  tbe  instrument  or  an  acceptance  or 
any  indorsement  thereon  is  dated,  such  date  is 
deemed  prima  fade  to  be  the  true  dat«  of  tbe 
making,  drawing,  acceptance  or  indorsement  as 
the  case  may  be." 

It  then  devolved  upon  defendant  to  estab- 
lish its  defense  of  forgery  by  evidence  that 
was  clear,  cogent,  and  convincing;  that  la, 
that 'the  dates  borne  by  the  notes  were  not 
the  true  dates  upon  which  they  were  execut- 
ed, and  that  at  the  time  the  notes  were  ac- 
tually executed  the  persons  purporting  to 
have  signed  the  same  as  cheers  of  tite  cor- 
poration were  not  in  fact  such  officers.  It  is 
settled  law  that  no  one  is  presumed  to  have 
perpetrated  a  fraud  or  committed  a  crime. 
Every  one  is  presumed  to  act  honestly  until 
tbe  contrary  is  established.  Jones,  la  his 
Commentaries  on  Evidence,  voL  1,  f  13,  p. 
99,  states  tbe  mle  in  the  following  language: 

"But  the  legal  presumption  is  that  men  are 
not  guilty  -  of  fraud  and  dishonesty,  and,  mor^ 
strongly,  that  they  do  not  commit  criminal 
offenses.  This  presumption  exists  no  more  when 
a  man  is  on  trial  for  a  criminal  offense  than 
at  any  other  time,  or  on  the  trial  of  a  civH 
case,  when  an  attempt  is  made  to  show  that  a 
iwrson  has  committed  a  crime.  It  exists  at  all 
times,  and  everywb«-e,  and  is  a  presumption 
tbe  law  ever  makes.  Hence  every  man,  however 
charged  with  disbonestv  or  fraud,  or  a  criminal 
act,  is  always  entitlea  to  have  this  presump- 
tion of  law  weighed  in  his  favor,  and  whoever 
asserts  the  contrary  must  always  encounter  it. 
and  be  required  to  overcome  it  by  evidence." 

[Z]  It  must  also  be  borne  In  mind  that 
Joseph  E.  Widcstrom  was  not  a  party  to  this 
action,  and  bis  only  connection  with  it  wai; 
in  tbe  capacity  of  a  witness,  so  that  tbe  mle 
of  admissions  or  declarations  against  Inter- 
est does  not  apply. 

[3]  It  Is  elementary  that  the  testimony  of 
a  witness  in  a  former  suit,  Introdnced  for 
tbe  purpose  of  contradicting  or  impeaching 
him  as  a  witness  in  a  subsequent  action,  is 
not  substantive  evidence  in  the  case  in  which 
he  is  testifying.  In  other  words,  the  Im- 
peaching testimony  does  not  establish,  or  in 
any  way  tend  to  establish,  the  truth  of  the 
matters  contained  in  tbe  contradictory  state- 
ments. Such  testimony  must  be  strictly  ooa- 
fined  to  tbe  object  of  Impeaching  the  wit- 
ness.   5  Jones  on  Evidence,  p.  254. 

[4]  Consequently,  giving  tbe  impeaching 
matter  full  weight  and  force  for  the  only 
purpose  for  which  It  could  properly  be  con- 
sidered, its  effect  would  be  to  destrc^  the 
testimony  of  Wlckstrom  as  to  the  true  date 
of  the  execution  of  the  notes,  and  the  pre- 
sumption that  the  dates  borne  by  tbe  notes 
were  correct  would  still  remain  unshaken 
and  unaffected.  Unless  the  impeaching  evi- 
dence is  to  be  treated  and  considered  as 
proof  of  substantive  facts,  there  is  not  suf- 
ficient evidence  in  the  record  to  sustain  the 
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defense  of  forgery,  nnd  we  have  grave  doubt 
whether  there  Is  sufficient  evidence  to  sus- 
tain that  defense,  even  though  the  Impeach- 
ing testimony  should  be  considered  for  that 
puri>oee. 

[5]  This  brings  us  to  the  defense  of  want 
of  consideration,  and  while  what  we  have 
said  upon  the  subject  of  impeaching  evidence 
being  used  to  establish  substantive  facts  up- 
on which  to  rest  the  defense  of  forgery  ap- 
plies to  much  of  the  evidence  relied  upon  as 
tending  to  establish  lack  of  consideration,  as 
we  view  the  case  it  wilt  not  be  necessary  to 
enter  upon  a  consideration  of  whether  that 
defense  was  in  t&ct  proven.  Assuming  that 
it  was  adequately  established,  its  primary  ef- 
fect was  to  cast  upon  plalntifT  the  burden  of 
establishing  that  it  was  a  holder  in  due 
course  of  the  notes  in  question,  and  If  plain- 
tiff discharged  the  burden  by  proving  that  it 
was  such  holder,  the  defense  of  want  of  con- 
sideration could  not  be  urged  against  it. 
Rem.  Code,  St  8419,  84B0.  Therefore  we 
come  directly  to  the  question  of  whether  the 
plaintiff  is  a  holder  in  due  course  of  the 
notes  upon  which  this  action  is  based. 

It  was  established  by  the  evidence  that 
.Toseph  B.  Wlckstrom  Company  was  a  cus- 
tomer of  the  plaintiff,  and  that  the  notes 
were  taken  by  it  in  the  usual  course  of  busi- 
ness, before  maturity,  for  value,  and  without 
actual  knowledge  of  any  defect  or  infirmity 
In  the  instruments.  If  plaintiff  is  to  be  de- 
nied the  rights  of  a  holder  In  due  course,  it 
must  be  upon  the  theory  that  the  notes  "bear 
their  death  wound  upon  their  face,"  that  the 
bank  was  thereby  put  upon  inquiry  to  ascer- 
tain their  true  validity,  and  the  failure  to 
make  such  Inquiry  amounted  to  bad  faith. 
This  contention  Is  predicated  upon  the  facts 
that  the  notes  were  executed  to  plaintiff  by 
Joseph  B.  Wlckstrom  as  agent  for  the  Jos- 
eph E.  Wlckstrom  Company ;  that  they  were 
payable  to  the  order  of  the  Joseph  E.  Wlck- 
strom Company,  and  were  signed  in  the 
name  of  the  defendant  company  by  Joseph 
B.  Wlckstrom  as  Its  president.  The  evi- 
dence established  and  the  lower  court  found 
that  plaintiff  had  no  actual  knowledge  of 
any  Infirmities  In  the  instruments,  and,  un- 
less the  face  of  the  notes  was  such  as  to  put 
plaintiff  ui)on  Inquiry,  and  that  its  failure 
to  make  Inquiry  In  the  circumstances 
amounted  to  male  fides.  It  must  be  treated  as 
a  bona  fide  holder  for  value.  ■  Rem.  Code,  g 
3447,  provides  that,  to  constitute  notice  of 
an  Infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  the  same, 
the  person  to  whom  It  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity 
or  defect  or  knowledge  of  such  facts  that 
his  action  In  taking  the  instrument  amount- 
ed to  bad  faith.  This  court,  in  the  case  of 
Gray  v.  Boyle,  65  Wash.  578,  104  Pac.  828, 
133  Am.  8t  Rep.  1042,  in  commenting  upon 
this  section,  uses  this  language: 

"The  rale  by  which  the  good  faith  of  a  hold- 
er of  negotiable  paper  is  to  be  determined  is 


thus  stated  in  Crawford's  Annotated  Negotiable 
Instruments  Law  (3d  Ed.)  p.  68:  The  holder 
is  not  bound  at  his  peril  to  he  on  the  alert  for 
circumstances  which  might  possibly  excite  the 
suspicion  of  wary  vigilance;  he  does  not  owe 
to  the  party  who  puts  the  paper  afloat  the  duty 
of  active  Inquiry  m  order  to  avert  the  imputa- 
tion of  bod  faith.  The  rights  of  the  holder  are 
to  be  determined  by  the  simple  test  of  honesty 
and  good  faith,  and  not  by  a  speculative  issue  as 
to  his  diligence  or  negligence.  The  holder's 
right  cannot  be  defeated  without  proof  of  actual 
notice  of  the  defect  in  title  or  bpd  faith  on  his 
part  evidenced  by  circumstances.  Though  be 
mav  have  been  negligent  in  taking  the  paper, 
ana  omitted  precaudona  which  a  prudent  man 
would  have  taken,  nevertheless,  unless  be  acted 
mala  fide,  his  'title,  according  to  settled  doc- 
trines, wlil  prevail.' " 

[(,  7]  This  rule  Is  fully  sustained  by  the 
authorities,  and  Is  the  one  by  which  plain- 
tifTs  good  or  bad  faith  must  be  measured. 
Defendant  invokes  the  rule  that  no  person 
can  be  a  holder  in  due  course  of  a  promis- 
sory note,  executed  by  an  ofllcer  In  the  name 
of  a  corporation  and  payable  to  the  officer 
executing  it  Individually,  when  it  is  pledged 
or  given  in  payment  of  the  officer's  personal 
obligation.  This  rule  Is  elementary,  and  Is 
clearly  stated  In  3  R.  C.  L.  p.  1085,  |  291, 
in  this  language: 

"Where  an  officer  of  a  corporation  makes  its 
Qommercial  paper  payable  to  his  own  order, 
signs  it  as  such  officer,  and  transfers  it  in  pay- 
ment of  an  individual  debt,  it  is  held  that  the 
transferee  is  not  a  bona  fide  purchaser  thereof 
without  notice,  since  the  facts  appearing  on  the 
face  of  the  paper  are  sufficient  to  put  him  on 
inquiry  as  to  its  ownership." 

The  question,  therefore.  Is  whether  this 
principle  is  applicable  to  the  situation  pre- 
sented by  the  evidence  In  this  case.  The 
notes  sued  on  were  executed  to  Joseph  E. 
Wlckstrom  Company,  and  the  evidence  dis- 
closed that,  at  the  time  of  their  execution, 
there  was  an  Independent  corporation  de 
facto,  or  at  least  a  pai'tnershlp  by  that  name, 
which  subsequently  became  a  corporation 
de  Jure  and  was  snch  at  the  time  the  notes 
were  negotiated  to  plaintiff.  It  was  also 
shown  that  Joseph  B.  Wlckstrom  was  not 
a  member  of,  or  In  any  way  connected  with, 
the  Joseph  B.  Wlckstrom  Company  at  the 
time  the  notes  were  executed.  The  evidence 
tended  to  prove  that,  in  order  to  enable  the 
Joseph  E.  Wlckstrom  Company  to  hold  cer- 
tain agencies,  Joseph  E.  Wlckstrom  permitted 
the  company  to  use  his  name  as  a  part  of 
Its  corporate  name.  The  notes  were  not 
executed  by  an  officer  of  the  corporation 
In  the  name  of  the  cori>oration  payable  to 
the  officer  executing  it  as  an  individual,  but 
were  obligations  executed  in  the  name  of  the 
corporation  by  Its  president,  to  a  distinct  and 
Independent  concern,  which  used  as  a  por- 
tion of  its  corporate  or  firm  name  the,  name 
of  the  officer  of  the  maker  corporation  sign- 
ing the  notes.  At  the  time  the  notes  were 
negotiated  to  plaintiff,  Joseph  B.  Wlckstrom 
had  acquired  some  Interest  in  the  Joseph  El. 
Wlckstrom  Company,  but  had  long  since 
ceased  to  be  the  presld«it  of  the  defendant 
oompaoy  or  to  hare  any  connection  whatso- 
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ever  with  Its  affairs,  so  that,  at  the  time 
the  plaintiff  acquired  the  notes,  Joseph  E. 
Wlckstrom  was  not  an  oflBcer  of  the  maker 
corporation.  The  notes  were  Indorsed  In 
the  name  of  Joseph  B.  Wlckstrom  Company, 
by  W.  J.  Wlckstrom,  president  and  treasurer, 
and  Joseph  E.  Wlckstrom,  secretary,  and  were 
pledged  as  collateral  security  for  the  pay- 
ment of  a  loan,  not  to  Joseph  B.  Wlckstrom 
Individually,  but  to  the  Joseph  E.  Wlckstrom 
Company. 

[S]  The  basic  thought  upon  which  the  rale 
under  consideration  seems  to  rest  Is  that 
officers  of  a  corporation  cannot  lawfully 
contract  with  themselves  or  use  the  credit 
of  the  corporation  for  their  individual  bene- 
fit, because  of  the  fundamental  principle, 
that  no  person  can  act  as  agent  of  another 
In  making  a  contract  with  jilmself  or  obtain 
private  advantage  at  the  expense  of  his 
principal.  In  such  a  situation  there  can  be 
no  meeting  of  minds,  for  the  reason  that 
there  is  but  one  consenting  mind  to  the 
transaction.  Therefore,  when  it  appears 
upon  the  face  of  a  paper  that  it  was  payable 
to  the  Individual  who  had  executed  it  in  an 
official  capacity,  the  obligation  Is  nugatory, 
and,  in  the  language  of  Lwd  Denman,  "bears 
its  death  wound  upon  Its  face."  This  prin- 
ciple like  all  legal  principles  mnst  be  ap- 
plied by  reference  to  the  reason  upon  which 
the  principle  is  founded,  and  It  would  seem 
to  us  that  the  reason  for  this  rule  does  not 
extend  to  an  obligation  executed  by  an  officer 
of  the  corporation  to  a  wholly  distinct  and 
independent  corporation  or  firm,  merely  be- 
cause of  the  fact  that  the  name  of  the  officer 
executing  it  is  Included  In  the  name  of  the 
payee  corporation  or  firm.  Upon  the  face 
of  sadi  an  Instrument  It  app^rs  that  there 
were  two  consenting  minds,  one  representing 
the  maker  and  the  other  the  payee,  and  the 
officer  is  not  conducting  a  business  transaction 
with  himself,  nor  Is  he  using  the  credit  of 
the  corporation  for  private  gain.  While  it 
is  out  of  the  usual  course  ot  business,  and 
therefore  suspicious,  for  a  corporation  in  the 
name  of  its  president  to  execute  a  promissory 
note  payable  to  the  president  in  his  indi- 
vidual capacity,  it  is  not  at  all  out  of  the 
ordinary  for  it  to  execute  obligations  to 
third  persons,  and  we  fall  to  see  how  this 
situation  is  altered  solely  because  of  the 
fact  that  the  name  of  the  payee  concern  In- 
cludes the  name  of  the  president  c^  the  mak- 
er corporation. 

This  case  does  not  fall  within  the  rule  con- 
tended for  by  defendant:  (1)  Because  the 
notes  were  not  payable  to  the  officer  individu- 
ally who  executed  the  notes  In  the  name  of 
the  maker;  (2)  the  notes  were  not  pledged 
as  security  for  the  officer's  individual  obli- 
gation; and  (3)  Joseph  B.  Wlckstrom  had 
long  since  ceased  to  be  the  president  of  or 
In  any  manner  connected  with  the  maker 
corporation  at  the  time  the  notes  were  in- 
dorsed to  plaintiff. 

In  Jones  v.  Stoddart,  8  Idaho,  210,  67  Pac. 


660,  it  was  held  that  the  lact  that  a  note  bore 
the  Indorsement  of  a  former  president  of  a 
corporation  who  was  transferring  the  same 
is  not  notioe  to  the  pufbbaser  of  anr  Infirmi- 
ties which  may  exist,  where  the  party  at  the 
time  of  the  transfer  bad  ceased  to  be  presi- 
dent, although  the  transfer  was  for  the  In- 
dividual interest  of  the  former  president. 
We  prefer  not  to  rest  our  decision  ..poa  this 
drcnmstance  alone,  but  we  call  attention  to 
the  case  as  shedding  light  upon 'the  impor- 
tance to  be  given  to  that  fact  in  connection 
with  other  circnmstances. 

[I]  There  is  a  rule  which  we  concelye  to 
be  applicable  to  the  facts  in  this  case,  and 
It  Is  as  well  settled  as  the  one  \tpoa  whldi 
defendant  relies,  viz.,  that  one  who  takes 
the  negotiable  note  of  a  corporation  from  its 
president,  as  collateral  security  for  a  loan 
to  him  or  to  a  firm  to  whidi  he  belongs, 
is  not  precluded  from  claiming  as  a  holder 
in  due  course  by  reason  of  the  fact  that  the 
note  was  signed  by  the  president,  where  it 
was  payable  to  a  Uilrd  person  and  indorsed 
by  him.  This  rule  has  been  recognized  by 
this  court  in  Spencer  v.  Alkl  Poiat  Transpi. 
Co.,  53  Wash.  77,  101  Pac.  509,  132  Am.  St. 
Rep.  1058.  See,  also,  Checver  v.  Pittsburgh, 
etc.,  Ry.  Co.,  150  N.  Y.  50,  44  N.  a  701,  34 
L.  R.  A.  68,  55  Am.  St  Rep.  646;  In  re  Troy  & 
Cohoes  Shirt  Co.  (D.  O.)  136  Fed.  420,  affirmed 
142  Fed.  1038.  73  C.  C.  A.  623;  Kaiser  ▼- 
First  National  Bank,  78  Fed.  281,  24  C.  C.  A. 
88;  Capital  City  Brick  Co.  v.  Jackson,  2  Ga. 
App.  771,  59  S.  E.  92;  8  O.  J.  |  732,  p.  621; 
7  R.  C.  L.  I  642. 

In  the  Cheever  Case,  supra.  It  appeared 
that  a  negotiable  note  of  a  corporation 
was  signed  by  the  president  and  made  pay- 
able to  a  third  person,  the  private  secretary 
of  the  president,  who  indorsed  it  to  a  firm 
of  which  the  president  of  the  corporation  was 
a  member,  that  it  might  stand  as  part  col- 
lateral security  for  a  loan  to  that  firm.  It 
was  held  that  the  person  taldng  the  paper 
was  not  precluded  from  claiming  as  a  bona 
fide  holder  by  reason  of  the  fact  that  the 
note  was  signed  by  the  president.  The  court 
said: 

"The  name  of  the  party  who  presented  it  and 
had  it  in  his  possession  appeared  on  the  face  of 
the  paper  to  have  signed  it  as  president.  The 
name  of  another  officer  of  the  corporation  was 
utx>n  it  also,  attesting  its  reeularity,  and  every- 
thing was  in  his  handwriting  except  the  sig- 
nature of  the  president  and  the  indorsement  of 
the  payee.  So'  far  as  Brooks  [the  lender]  was 
concerned,  the  paper  showed  that  it  had  been 
issued  to  a  stranger  in  the  regular  conrse  of 
business,  and  through  his  indorsement  had  come 
to  the  hands  of  a  mercantile  firm  of  which  the 
president  of  the  corporation  was  a  member.  If 
this  were  the  fact,  there  is  no  doubt  as  to  his 
riRht  to  use  it  in  the  business  of  the  firm.  The 
holder  of  a  note  who  has  no  actual  knowledge  or 
notice  of  a  defectln  the  title,  or  other  equities 
he'tween  the  nardes,  when  circumstances  come 
to  his  knowledge  sufficient  to  put  him  upon 
inquiry,  ia  chargeable  with  knowledge  of  all  the 
facta  that  such  iijiquiry  would  have  revealed. 
The  difficulty  in  this  case  ia  to  find  the  circum- 
stance whi<m  can  t>e  said  to  be  sufficient  to 
put  Brooks  upon  the  inquiry.    There  was  abao- 
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lately  nothing  on  the  face  of  the  paper,  except 
the  signature,  as  president,  of  the  party  who  was 
dealing  with  it  and  that,  we  think,  was  not  suf- 
ficient, in  view  of  the  fact  that  the  appearances 
■were  that  he  was  a  purchaser  from  a  Uiird  par- 
ty. The  principle  that  applies  in  a  case  where 
an  officer  of  a  corporation  makes  the  corporate 
obligation  payable  to  himself,  and  then  attempts 
to  deal  with  it  for  bis  own  benefit,  does  not  aid 
in  solving  the  question  in  this  case.  When  pa- 
per of  that  character  is  presented  by  the  offi- 
cer or  agent  of  the  corporntlonj  it  bears  upon  its 
face  sufficient  notice  of  the  incapacity  of  the 
officer  or  agent  to  issue  it." 

So  In  this  case  It  Is  difficult  to  find  the 
circumstance  which  can  be  said  to  be  suffi- 
cient to  put  plaintiff  upon  Inquiry.  The  notes 
■were  regular  In  form,  payable  to  a  distinct 
and  Independent  concern,  executed  in  the 
name  of  the  maker  by  the  proper  officers 
thereof,  bore  the  seal  of  the  corporation,  and 
•were  duly  and  regularly  Indorsed  In  the 
name  of  the  payee  by  Its  president,  W.  J. 
Wickstrom,  and  its  secretary,  Joseph  B. 
Wlckstrom.  If  there  was  any  circumstance 
sufficient  to  arouse  plaintiff's  suspicion,  it 
was  the  fact  that  the  notes  were  In  the  pos- 
session of  Joseph  E.  Wlckstrom,  who  had 
signed  the  same  as  president  'of  the  defend- 
ant company,  and  this  the  cases  hold  Is  not 
sufficient  Spencer  v.  Alkl  Point  Trnnsp. 
Co.,  supra.  If  these  notes  had  been  made 
payable  to  the  John  Doe  Company  and  had 
been  Indorsed  by  it  to  the  Joseph  E.  WIck- 
strom  Company,  and  had  been  pledged  oy 
Joseph  E.  Wldistrom  In  the  name  of  that 
company  as  security  for  Its  obligation,  there 
conld  be  no  question  under  the  authorities  ot 
the  right  of  the  holder,  who  took  the  notes 
before  maturity  for  value  and  without  actu- 
al knowledge  of  Infirmities,  to  recover  there- 
on. The  only  distinction  between  the  case 
we  have  supposed  under  the  decided  cases 
and  the  actual  facts  in  this  case  Is  that  the 
notes  were  payable  to  a  company  carrying 
as  a  part  of  its  name  the  name  of  the  presi- 
dent of  the  maker.  We  are  convinced  that, 
under  the  facts  in  this  case.  In  the  light  of 
the  rules  herein  referred  to,  the  plaintiff 
was  not  guilty  of  bad  faith  by  falling  to 
make  Inquiry  to  ascertain  the  true  situation, 
and  Is  therefore  not  to  be  affected  by  the 
existence  of  facts  which  Inquiry  probably 
would  have  disclosed. 

[10]  We  come  finally  to  the  defense  that 
the  notes  were  not  presented  to  the  receiver 
while  the  defendant  company  was  passing 
through  receivership  proceedings.  The  de- 
fendant did  not  make  a  voluntary  assign- 
ment of  all  of  Its  property  for  the  benefit  of 
Its  creditors,  and  consequently  Rem.  Code,  S 
1100,  can  have  no  application.  The  company 
was  placed  In  the  hands  of  a  receiver  at  the 
suit  of  the  Kneeland  Investment  Company, 
and  these  proceedings  were  had  long  prior 
to  the  negotiation  of  Ibe  notes  to  plaintiff, 
and  at  a  time  when  they  were  presumably 
In  the  hands  of  the  Joseph  B.  Wlckstrom 
Company.    That  company  was  not  a  party 


to  the  proceeding.  No  notice  to  creditors 
was  published  by  the  receiver,  and  the  de- 
fendant did  not  purchase  the  property  of  the 
corporation  at  receiver's  sale.  Joseph  B. 
Wlckstrom  Individually  was  a  party  to  the 
proceeding,  but  at  that  time  was  hot  con- 
nected with  the  Joseph  E.  Wlckstrom  Com- 
pany. Counsel  for  defendant  dte  no  authori- 
ties, and  we  know  of  none,  In  support  of  the 
contention  that  the  failure  In  these  circum- 
stances to  present  the  notes  bars  recovery 
thereon. 

The  Judgment  of  the  lower  court  will  be  re- 
versed, with  direction  to  enter  Judgment  In 
favor  ot  plaintiff. 

.  ELLIS,  0.  J.,  and  MORRIS  and  MAIN, 
3J.^  concur. 


PETERSON  v.  JAHN  CONTRACTING  CO. 

et  aL    (No.  13627.) 
(Supreme  Court  of  Washington.    May  9,  1017.) 

1.  Bailment  ®=74— Hibino  Road  Machinb- 
by — contbact— constbuction. 

Under  a  lease  providing  that  lessee  is  to 
take  entire  equipment  as  it  was  seen  and  in- 
spected on  a  certain  day,  iudnding  "approxi- 
mately" one  mile  of  rails  and  two  mu«s  of  pipe, 
lessee  cannot  recover  for  a  shortage  of  1,0SQ 
feet  of  rails  and  3,952  feet  of  pipe;  there  being 
no  warranty  of  any  particular  length. 
.[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  if  21,  22.] 

2.  AccoBD  AND  Satisfaci<ion  €=»11(3) — Past 
Patmbnt  —  Conditional  Acceftanck  — 
Fa'ilube  to  Retubn  Monet. 

That  defendant  tendered  payment  In  full 
settlement  to  plaintiff's  agent,  who  accepted  sub- 
ject to  plaintiff's  ratification,  did  not  estop 
plaintiff  from  recovering  balance,  although  he 
old  not  tender  a  return  of  money,  where  he 
notified  defendant  that  he  would  not  accept 
money  as  payment  in  full. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  i  78.J 

3.  Bailment  €:=>3— E^saud  OF  Lkssob— In- 
spection BV  Lessee. 

Lessee  of  equipment,  who  had  full  oppor- 
tunity to  inspect  and  agreed  to  take  property 
as  it  stood,  cannot  show  fraudulent  representa- 
tions made  by  plaintiff  concerning  condition  of 
equipment 

[Ed.  Note. — For  other  cases,  see  Bailment 
Cent  Dig.  |§  18-20.] 

4.  Costs  cg=4  —  Attobney's  Fee  —  Stthsb- 
<juENT  Statute. 

Where  at  the  time  defendant  executed  a 
bond  no  attorney  fee  was  provided  for  by  stat- 
ute, plaintiff  cannot  recover  under  a  later 
enactment,  providing  for  attorney's  fee  in  ad- 
dition to  all  other  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig,  f§  2,  3,  109.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   Everett  Smith,  Judge. 

Action  by  Andrew  Peterson  against  the 
Jahn  Contracting  Company  and  another. 
From  a  Judgment  for  plaintiff,  all  parties 
appeal.    Affirmed. 

John  W.  Roberts  and  Geo.  L.  Splrk,  both 
of  Seattle,  for  plaintiff.  Raym<»id  Q. 
Wright,  of  Seattle,  for  defendants. 
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FUX.IiBR'rON,  J.  The  defendant  Jahn 
Contracting  Company  entered  into  a  contract 
wltli  King  county  for  tlie  construction  of  a 
public  road  linown  as  "Highway  3  C."  Need- 
ing certain  equipment  to  prosecute  this  work, 
the  company,  on  July  6,  1914,  leased  the  same 
from  the  plaintiff  Peterson,  agreclnj?  to  pay 
as  rental  therefor  the  sum  of  $3,200,  at  the 
following  times:  $750  on  or  before  August 
20,  1914;  1750  on  or  before  September  20, 
1914;  $750  on  or  before  October  20,  1914; 
$750  on  or  before  November  20,  1914;  and 
$200  on  completion  of  the  highway.  It  was 
provided  in  the  contract  that  the  Jahn  Con- 
tracting Company  during  the  time  It  used  the 
equipment  should  keep  It  In  the  same  good 
repair  It  was  in  when  It  received  It,  ordi- 
nary wear  and  tear  excepted,  and  also  that 
it  was  "understood  and  agreed  that  party 
of  the  sewMid  part  [the  Jahn  Contracting 
Company]  is  to  take  the  entire  equipment 
that  was  used  by  the  party  of  the  first  part 
in  building  and  constructing  the  North  Trunk 
road,  which  Is  now  left  upon  the  ground,  as 
it  was  seen  and  Inspected  by  the  parties 
hereto  on  the  5th  day  of  July,  1914."  The 
defendant  Nev^  England  Casualty  Company 
was  the  -surety  on  the  bond  required  by  stat- 
ute for  the  contract  between  the  Jahn  Com- 
l>any  and  King  county.  The  contracting  com- 
pany made  the  first  four  payments  at  the 
times  mentioned  in  the  contract  to  the  Scan- 
<Unavlan-Amerlcaa  Bank,  which  bank  the 
plaintiff  had  authorized  to  receive  the  pay- 
ments, less  certain  deductions  from  the  full 
contract  price  on  account  of  certain  expenses 
It  Incurred  in  puttlng'the  equipment  in  work- 
ing order.  'Hie  plaintiff,  Peterson,  Instituted 
this  action  against  the  contracting  company 
and  its  surety,  to  recover  the  difference  be- 
tween the  amount  paid  by  it  to  the  bank  and 
the  amount  of  rental  called  for  in  the  con- 
tract, together  with  certain  damages  he  al- 
leged he  sustained  by  reason  of  the  defective 
condition  the  equipment  was  in  when  return- 
ed to  him.  In  their  answer  the  defendants 
claimed  that  the  payments  made  by  the  con- 
tracting company  to  the  bank  were  made  In 
full  settlement  of  their  Indebtedness  to  plain- 
tiff, and  also  claimed  damages  for  indebted- 
ness incurred  by  reason  of  alleged  defects  and 
deficiencies  in  the  equipment  when  received 
by  the  contracting  company.  A  judgment  in 
the  sum  of  $1,306.71  was  entered  In  favor  of 
the  plaintiff,  from  which  both  parties  appeal. 

[1]  The  contract,  after  enumerating  some- 
what definitely  certain  parts  of  the  equipment 
leased,  mentioned  "rails,  joints,  fishplates 
and  bolts  for  approximately  one  mile  of  24- 
Inch  gauge  railroad,"  and  for  "two  miles  ap- 
proximately of  pipe."  The  rails  were  after- 
wards found  to  ladi  1,092  feet  of  one  mile, 
and  the  pipe  3,952  feet  of  two  miles.  The 
defendants  on  their  appeal  first  contend  that 
the  court  erred  in  not  allowing  them  for  the 
shortage  in  rails  and  pipe.  But  we  cannot 
think  the  contract  properly  construed,  calls 
for  any  precise  number  of  feet  of  rails  or  pipe. 


It  recites  that  the  pit^erty  was  seoi  and  in- 
spected by  the  lessee,  and  uses  the  word  "sp- 
proxlmately"  in  describing  the  distance  tliej 
would  reach.  It  is  not  disputed  that  the  les- 
see got  all  of  the  rails  and  pipe  that  wer? 
upon  the  ground.  We  think  it  clear  that  thl; 
is  all  it  was  to  receive,  and  that  there  vas 
no  warranty  of  any  particular  length. 

[2]  The  defendants  next  contend  that  tli<- 
payments  made  to  the  bank  were  tendeicd 
and  accepted  In  full  settlement  ot  the  renuU 
due  cm  the  contract  at  the  time  they  were 
made,  and  that  the  trial  court  erred  in  hold- 
ing them  to  be  but  partial  payments.  It  ap- 
peared that  Peterson  was  indebted  to  tlie 
bank  at  the  time  the  contract  was  enterec 
into,  and  left  the  contract  with  It  so  tMr 
payments  made  thereon  might  be  applied  by 
the  bank  toward,  the  satisfaction  of  bis  obli- 
gation. The  bank  accepted  these  payment; 
and  gave  Peterscni  credit  for  the  same,  but  i: 
distinctly  refused  to  accept  them  as  pay- 
ments in  full  of  the  amount  due,  telling  tht 
defendant  that  it  had  no  authority  so  to  do. 
and  that  it  would  accept  them  only  subjM 
to  the  plaintiff's  ratification  and  approval. 
When  the  matter  was  brought  to  the  plain- 
tiff's attention,  be  nqtlfled  the  defieDdant 
through  the  bank  that  he  would  not  recog- 
nize the  payments  as  payments  in  fuU.  He 
did  not,  however,  tender  a  return  of  the  mon- 
ey, and  it  is  on  this  fact  that  the  defendant 
largely  bases  its  claim  that  the  payments 
were  accepted  as  tendered.  But  the  conciu- 
slon  does  not  follow.  The  defendant  was 
dealing  with  the  plalntiff'.s  agt^nt.  When  the 
agent  refused  to  accept  the  payments  on  the 
conditions  tendered,  It  was  the  defendant's 
duty  to  act  It  could  refuse  to  make  the 
payments  at  all,  or  it  could  pay  on  the  condi- 
tions the  agent  was  willing  to  accept  them. 
Having  taken  the  latter  course,  it  cannot  nov 
be  heard  to  say  the  payments  were  made  on 
any  other  condition.  The  plaintiff  is  not 
therefore  estopped  frMn  recovering  such  bal- 
ance as  is  found  to  be  due  and  uniiaid. 

[3]  Dnrlng  the  progress  of  the  trial  the 
defendant  offered  evidence  tending  to  sho«' 
fraudulent  representations  made  by  the  plain- 
tiff concerning  the  condition  of  the  equip- 
ment, and  the  amount  of  the  expense  it  vra.s 
put  to  in  repairing  It,  as  an  <^set  to  the 
plaintiff's  claim.  The  trial  cotut  excluded 
the  evidence,  and  the  defendant  complains  d 
its  action  in  so  doing,  contending  that  evi- 
dence of  fraud  is  always  admissible^  even 
though  it  may  vary  the  terms  of  a- written 
contract  While  this,  no  doubt  is  the  gener- 
al rule,  n  different  rule  obtains  where  tliere 
is  an  ln6^)ectlon  of  the  property  or  an  oppor- 
tunity to  inspect,  and  the  party  charging  tlie 
misrepresentation  has  every  opportunity  to 
judge  for  himself.  The  rule,  is  weU  express- 
ed in  Meyer  v.  Maxey,  92  Wash.  73,  158  Pac. 
995,  where  the  court  said: 

"Even  assuming  that  every  represeDtation 
charged  by  respondents  had  been  made  by  appel- 
lant, it  is  maaifegt  that  the^caso  fal^  within 
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the  mle  umonnced  by  Pomeroy  and  reiterated 
in  many  of  our  decisions,  to  the  effect  that, 
where  the  party  charging  misrepresentation  in- 
stitutes inquiry  for  himself,  has  recourse  to  the 
proper  means  of  obtaining  information,  and  ac- 
tually learns  the  real  facts,  or  could  have  done 
so  by  availing  himself  of  the  means  of  informa- 
tion at  ha^d,  he  cannot  claim  that,  he  did  not 
learn  the  trutlT  and  was  misled  by  the  repre- 
sontations.  2  Pomeroy,  Equity  Jurisprudence 
(2d  Ed.)  I  893;  Wilson  v.  MiUs  [»1  Wash.  71] 
157  Pa&  467;  Stewart  v.  Larkin,  74  Wash. 
081.  134  Pac.  186,  L.  R.  A.  1916B,  1009;  Conta 
V.  Cdrgiat,  74  Wash.  28,  132  Pac.  746;  Shores 
V.  Hutdiinson,  69  Wash.  329,  125  Pac.  142; 
Van  Horn  v.  O'Connor,  42  Wash.  513,  85  Pac. 
260.  While  we  have  gone  as  far  as  any  court 
in  relieving  against  inducing  fraud  and  artifice, 
we  have  never  gone  so  far  as  to  relieve  "a  pur- 
chaser of  all  responsibility  for  a  failure  to  ob- 
serve facts  and  conditions  as  mach  within  his 
reach  ad  that  of  the  seller." 

More  than  tbis,  we  think  the  contract  It- 
self plainly  indicates  that  the  lessee  was  to 
take  the  property  as  it  stood,  rei^ardless  of 
Its  condition.  No  error  was  committed,  there- 
fore, by  the  rejection  of  the  proffered  evi- 
dence. 

The  rental  contract  provided  for  30  dump 
cars  and  the  "optional  use  of  six  additional 
24-inch  gauge  cars  if  needed."  It  appears 
that  the  defendant  procured  only  29  cars. 
The  court  accordingly  allowed  the  offset  for 
the  additional  car.  The  defendant  claims 
that  it  should  have  been  allowed  an  offset 
for  6  additional  cars,  and  that  it  made  a 
demand  in  due  time  for  their  delivery.  But 
we  think  the  trial  court  rightly  found  with 
the  plaintiff  on  this  issue.  The  evidence  on 
the  point  was  conflicting,  and  we  cannot  say 
that  it  preponderates  against  the  court's 
conclusion. 

In  his  cross-appeal  Peterson  maintains 
that  his  claim  for  damages  to  the  mixer 
caused  by  the  use  of  dynamite  therein  by  de- 
fendants should  have  been  allowed.  While 
tlie  trial  court  seemed  to  think  that  such 
damage  actually  occurred.  It  was  also  of  the 
opinion  that  the  damage  was  offset  by  coun- 
terclaim of  the  defendants  relating  to  the 
same  article.  It  would  serve  no  purpose  to 
set  forth  the  evidence  on  the  point.  We  find 
no  WTor  In  the  court's  conclusion. 

[4]  The  plaintiff  claims  that  he  should  be 
allowed  an  attorney  fee  as  against  the  cas- 
ualty company.  At  the  time  the  bond  was 
executed  no  such  attorney  fee  was  provided 
fur  by  statute,  but  snbseiiuent  thereto,  and 
before  the  trial  of  the  cause,  a  statute  was 
enacted  by  the  Legislature,  allowing  an  at- 
torney's fee  in  such  cases.  The  act  pro- 
vides for  an  allowance  of  an  attorney's  fee 
"In  addition  to  all  other  costs."  Plaintiff's 
conclusion  Is  that  such  an  attorney  fee  is  a 
part  of  the  costs,  that  the  act  only  affects 
the  remedy,  and  that  the  general  rule  is 
that  the  rights  and  liabilities  of  parties  in 
regard  to  costs  depend  upon  the  law  In  force 
at  the  time  of  the  determination  of  the  con- 
troversy, not  at  tbe  time  when  the  contract 
is  entered  into.    But  whatever  this  attorney 


fee  be  termed,  costs  or  something  else,  it  is 
an  attempt  to  place  a  substantial  liability 
on  the  bonding  company  which  it  did  not 
contract  to  assume.  It  may  be  questioned 
whether  the  I^eglslature  Intended  the  act  to 
operate  upon  existing  contracts,  but  whether 
it  did  so  or  not  It  is  such  an  additional  bur- 
den as  to  existing  contracts  as  to  be  beyond 
the  power  of  the  Legislature  to  impose. 
The  Judgment  is  affirmed. 

MORRIS,  MOUNT,  PARKER,  and  HOI/- 
COMB,  JJ.,  concur. 


SKARIATOS  T.  BRICE.    (No.  13533.) 
(Supreme  Court  of  Washington.    May  9,  1917.) 

1.  Jury  <S=>25(8)— Granting  Juby  Twal— 
Failure  to  Demand. 

Where,  though  the  jury  fee  had  been  paid 
in  time,  no  formal  demand  for  a  jury  was  serv- 
ed and  filed  by  plaintiff  prior  to  the  calling  of  ' 
the  cause  for  trial,  but,  when  the  question  was 
raised  at  tbe  opening  of  tbe  trial,  the  court  of- 
fered to  grant  continuance  if  defendant  so  de- 
sired, which  offer  was  declined,  the  failure  to 
make  formal  demand  for  a  jury  worked  no  preju- 
dice, and  the  court's  action  in  granting  plain- 
tiff a  jury  trial  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  SS  166-168.] 

2.  Appeal  and  Error  «=»10t0(16)— Preser- 
vation OP  Grounds  op  Review— Defects 

IN    COMPluUNT.' 

Where  amendment  to  the  complaint,  made 
during  trial,  supplied  tbe  defects  complained 
of  by  demurrer,  defendant,  who  declined  the 
court's  offer  to  grant  continuance,  made  when 
the  defendant  objected  to  the  trial  amendment, 
could  not  complain  of  tbe  defects  in  the  com- 
plaint on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4104.] 

3.  Appeai,  and  Error  «=s>ltl01(l)— Review- 
Evidence  IN  Jury  CaseC 

Where  a  case  was  tried  by  a  jury,  tbe  pow- 
er of  tbe  Supreme  Court  is  ezbauste<\  when  it 

has  found  evidence  or  justifiable  inferences  from 
evidence  upon  which  reasonable  minds  might 
reach  different  conclusions;  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses 
being  questions  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  3U28-3933.] 

4.  Appeal,  and  Error  iS=»977(1)— New  Trial 
«=36— Motion— Dircretion  of  Court. 

A  motion  for  new  trial  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  the 
Supreme  Court  cannot  interfere  with  the  trial 
court's  exercise  of  its  <Iiscrction  unless  there  has 
been  a  clear  abuse  thereof,  or  unless  the  action 
of  the  trial  court  is  based  on  a  misconception  of 
the  law. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §  3860 ;  New  Trial,  Cent.  Dig. 
§§  9,  10.] 

5.  New  Trial  ®=»99  —  Newly  Discovered 
Evidence — Cumulative  Characteb— Mat- 
TEBS  of  Common  Knowledge. 

The  trial  court  did  not  abuse  its  discretion 
in  refusing,  new  trial  because  of  so-called  newly 
discovered  evidence,  nearly  all  of  which  was 
purely  cumulative  and  the  rest  of  which  relateil 
to  matters  of  common  knowledge  at  the  time  of 
the  trial. 

[Ed.  Note;— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |§  201,  207.] 
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Department  1.  Appeal  from  Superior 
D)urt,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  PerlUes  Skarlatos  against  Henry 
Brlce.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afilrmed. 

John  W.  Whitham,  of  Seattle,  for  appel- 
lant. C.  LlUopoulas  and  Walter  B.  Allen, 
both  of  Seattle,  for  respondent. 

ELLIS,  O.  J.  Plaintiff  brought  this  ac- 
tion as  assignee  of  some  30  Greek  laborers. 
Defendant  had  a  contract  with  King  county 
to  build  a  certain  road.  The  second  amended 
complaint,  upon  which  the  cause  was  tried, 
contained  two  causes  of  action.  In  the  first 
count  It  Is  alleged  that:  On  April  9,  1915, 
defendant  entered  Into  a  written  contract 
with  plaintiff's  assignors.  In  which  they 
agreed  to  grub  and  grade  parts  of  the  road- 
way between  stations  375  and  437,  according 
to  profiles,  maps,  plans,  and  specifications  on 
file  In  the  office  of  the  county  engineer,  at  the 
following  rates  per  cubic  yard:  For  common 
dirt,  18  cents;  for  loose  rock,  28  cents;  for 
solid  rock,  60  cents;  for  overhaul,  three- 
quarter  cents.  That  defendant  then  assured 
the  other  parties  to  the  contract  that  the 
place  of  work  was  properly  marked  and  clear- 
ed ready  for  grubbing  and  grading,  by  reason 
whereof  the  laborers  went  forthwith  to  the 
designated  place  to  commence  work ;  that  the 
place  was  neltber  marked  nor  cleared,  and 
that  the  laborers  were  obliged  to  remain  idle 
for  a  period  of  14  days  because  thereof,  to 
the  damage  of  each  in  the  sum  of  |2.60  per 
day  for  loss  of  time,  making  a  total  of  $1,030. 
In  the  second  count  it  is  alleged  that  about 
April  22,  1915,  the  same  parties  entered  Into 
a  second  written  agreement,  whereby  it  w.as 
agreed  that  In  consideration  of  $2  each  per 
day  the  laborers  would  undertake  to  clear  that 
part  of  the  roadway  between  stations  410 
and  437,  that  in  accordance  with  that  agree- 
ment they  worked  347  days,  and  tliat  defend- 
ant has  refused  to  pay  them  the  agreed  com- 
pensation of  $748  for  such  time.  During  the 
course  of  the  trial  the  following  amendment 
was  allowed  by  the  court: 

"That  without  any  fault  on  the  part  of  any  of 
the  parties  named  in  paragraph  2  on  page  1 
of  this  second  amended  complaint,  but  solely  by 
reason  and  .on  account  of  an  injunction  issued 
out  of  the  superior  court  of  King  county,  in 
cause  No.  108438,  records  of  said  court  wherein 
the  Pugct  Sound  Traction  Light  &  Power  Com- 
pany is  plaintiff  and  Henry  Brice,  et  al.  are 
defendants,  these  parties  were  enjoined,  restrain- 
ed, and  prevented  from  continuing  said  work." 

Defendant  demurred  generally  to  both 
causes  of  action.  The  demurrer  was  over- 
ruled. Defendant  then  answered,  admitting 
the  making  of  the  written  contracts,  but  trav- 
ersing practically  all  of  the  other  allegations 
of  the  complaint,  and  as  matter  of  afllrmatlve 
defense  alleged  that  the  laborers  did  not  at- 
tempt to  execute  their  contract  in  a  workman- 
like manner;  that  defendant  furnished  gro- 
ceries and  provisions  to  the  men,  which  they 
agreed  to  pay  for,  but  refused  to  do  so ;  that 


In  the  contract  set  forth  In  the  second  caiue 
of  action  the  men  waived  all  earnings  there- 
under unless  they  worked  at  least  20  days  on 
the  contract  set  forth  in  the  first  cause  of  ac- 
tion, in  consideration  that  defendant  waive  a 
bond  on  their  part;  that  they  did  not  worli 
that  length  of  time  on  that  contract,  but 
abandoned  the  work  without  cause ;  and  that 
the  provisions  furnished  were  of  greater 
value  than  the  work  performed  by  the  men. 
Defendant  claimed  damages  in  the  sum  ot 
$2,000.  These  affirmative  matters  were  trav- 
ersed by  the  reply.  The  cause  was  tried 
to  a  Jury.  At  the  close  of  plaintiff's  evidence 
defendant  moved  for  a  nonsuit,  which  was 
denied.  When  the  evidence  was  all  In,  the 
cause  was  submitted  to  the  Jury  upon  very 
full  Instructions,  to  which  no  exceptions  were 
taken.  The  Jury  returned  a  verdict  in  plain- 
tiff's favor  for  $923.  Defendant's  motion  for 
a  new  trial  was  overruled.  From  a  Judgment 
entered   on   the   verdict   defendant   api>eals. 

Appellant  contends  that  the  court  erred: 
(1)  In  granting  a  Jury  trial;  (2)  in  overrul- 
ing the  demurrer  to  the  complaint;  (3)  In 
overruling  the  motion  for  nonsuit ;  (4)  in  re- 
fusing a  new  trial;  and  (5)  In  entering  the 
Judgment  for  plaintiff. 

[1]  1.  The  first  of  these  assignments  of  er- 
ror is  based  upon  the  fact  that,  though  the 
Jurj'  fee  had  been  paid  in  time,  no  formal  de- 
mand for  a  Jury  was  served  and  filed  prior  to 
the  calling  of  the  cause  for  trial.  When 
this  question  was  raised  at  the  opening  of 
the  trial,  the  court  offered  to  grant  a  con- 
tinuance if  appellant  so  desired.  The  offer 
was  declined,  counsel  for  appellant  then  stat- 
ing that  he  did  not  desire  a  contlnnance  be- 
cause his  witnesses  were  all  In  attendance. 
Obviously  the  failure  to  make  formal  demand 
for  a  Jury  had  worked  no  prejudice.  More- 
over, this  assignment  is  substantially  waived 
in  the  first  sentence  of  the  argument  In  ap- 
pellant's opening  brief  as  follows: 

"We  will  not  insist  that  the  first  error  assign- 
ed constitutes  reversible  error." 

[2]  2.  The  demurrer  was  based  on  the 
ground  that  the  complaint  at  that  time  did 
not  contain  any  allegation  that  the  men  quit 
work  because  of  the  restraining  order  nor 
give  any  other  reason.  This  is  true,  but  the 
amendment  made  during  the  trial  supplied 
this  defect.  True,  also,  the  amendment  was 
made  over  appellant's  objection,  but  again 
the  court  offered  to  grant  a  contlnnance,  and 
the  offer  was  declined.  On  direct  inrttatlon 
by  the  court,  counsel  for  appellant  expressly 
declined  to  claim  prejudicial  surprise,  or  to 
ask  for  a, continuance.  The  making  of  this 
amendment  also  answers  the  further  claim  In 
this  connection'  that  the  demurrer  should 
have  been  sustained  as  to  the  second  cause 
of  action  because  there  was  no  allegation 
that  20  days'  work  had  been  done  under  the 
first  contract,  which  was  a  condition  preced- 
ent to  a  recovery  for  work  performed  nnder 
the  second  contract.  Had  the  demurrer  been 
sustained,  undoubtedly  the  amendment  would 
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have  been  made  at  tbat  time.  The  trial 
amendment  ^ectually  cured  the  error. 

[S]  3.  We  must  decline  to  enter  Into  a  de- 
tailed discussion  of  the  evidence  as  Invited 
by  ai^>ellant's  argument  on  the  motion  for  a 
nonsuit.  It  must  suflBce  to  say  that  we  have 
read  the  abstract  and  supplemental  abstract 
with  frequent  recourse  to  the  statement  of 
facts,  and  have  found  ample  evidence  to  take 
the  case  to  the  jury  on  every  controverted 
question  of  fact.  Counsel  argues  this  phase 
of  the  case  as  If  the  action  had  been  tried  to 
the  court  Without  a  Jury,  and  as  If  It  were 
here  for  a  trial  de  novo.  But  It  was  tried  to 
a  Jury,  and  It  Is  elementary  that  our  power 
is  exhausted  In  such  a  case  when  we  have 
found  either  evidence  or  Justifiable  Infer- 
ences from  evidence  upon  which  reasonable 
minds  might  reach  different  conclusions.  The 
weight  of  the  evidence  and  the  credibility 
of  the  witnesses  were  questions  for  the  Jury. 

[4]  4.  Appellant's  argument  on  the  motion 
for  a  new  trial  is  twofold.  It  la  first  assert- 
ed that  the  evidence  shows  that  the  men  did 
not  quit  work  because  of  the  injunction,  but 
had  quit  before  the  Injunction  was  served. 
It  Is  true  that  there  was  some  evidence  capa- 
ble of  that  construction,  but  there  was  also 
much  positive  testimony  the  other  way.  Ap- 
pellant's own  superintendent  on  the  work 
testified  that  the  injunction  pai)ers  were  serv- 
ed "on  the  boys  on  the  work."  Several  of 
the  men  also  testified  that  they  quit  work 
because  of  the  injunction.  Appellant  appar- 
eatly  confuses  the  work  on  the  two  cmitracts. 
The  men  did  stop  work  on  the  clearing  con- 
tract of  April  22d,  before  the  injunction  was 
served,  but  the  evidence  tends  to  show  that 
they  immediately  began  the  work  of  grubbing 
and  grading  contemplated  by  the  original 
contract  of  April  9th.  The  evidence  was  con- 
flicting The  motion  for  a  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
oottit.  As  we  have  often  said,  this  is  not  a 
court  of  first  instance.  We  can  only  inter- 
fere with  the  exercise  of  the  discretion  of  the 
trial  court  In  such  a  case  where  there  has 
been  a  clear  abuse  of  discretion,  or  where 
the  discretion  has  not  been  exercised  by  the 
trial  court  at  all,  or  where  the  action  of  the 
trial  court  is  based  upon  a  misconception  of 
the  law.  See  BroWn  v.  Walla  Walla,  76 
Wash.  670,  675,  136  Pac.  11C6,  and  the  nu- 
merous decisions  of  this  court  there  cited. 

[t]  It  is  next  argued  that  a  new  trial 
should  have  been  granted  because  of  newly 
discovered  evidence.  Nearly  all  of  the  so- 
called  newly  discovered  evidence  set  out  in 
the  aflldavits  offered  In  support  of  the  motion 
was  purely  cumulative.  The  rest  related  to 
disturbances,  created  in  another  camp, 
through  the  activities  of  certain  labor  agita- 
tors. This  was  offered  in  connection  with 
some  slight  evidence  that  the  laborers  here 
involved  became  frightened  and  quit  work 
because  of  these  disturbances.     These  dis- 


turbances were  matters  of  common  knowl- 
edge. They  were  exploited. in  the  newspa- 
pers, at  the  time.  Clippings  detailing  them 
accompanied  the  motion  for  a  new  trial. 
They  were  palpably  as  well  known  to  appel- 
lant at  the  time  of  the  trial  as  they  are  now. 
The  evidence  was  not  only  cumulative  in 
character,  but  there  was  no  sufficient  show- 
ing that  it  might  not  have  been  produced  at 
the  trial  by  the  exercise  of  reasonable  dili- 
gence. The  record  before  us  does  not  justify 
the  view  that  the  court  abused  its  discretion 
in  refusing  a  new  trial. 

6.  What  we  have  said  of  the  otlier  assign- 
ments of  error  disposes  of  the  last  assign- 
ment. The  judgment  was  based  upon  the 
verdict  of  the  Jury  found  upon  confilctlng 
evidence,  which  was  submitted  to  the  Jury 
under  instructions  to  which  no  exceptions 
were  taken.  So  far  as  tlie  record  shows,  no 
other  or  different  instructions  were  re- 
quested. 

We  find  nothing  In  the  record  to  justify  a 
reversal.    The  Judgmoit  is  affirmed. 

HOLCOMB,  MORRIS,  MAIN,  and  OHAD- 
WICK,  JJ.,  concur. 


CHOSE  T,  JOHN  et  al.     (No.  13706.) 
(Supreme  Court  of  Washington.    May  9,  1917.) 

1.  Sheriffs  and  Constabijes  <8=9l8  —  Ap-; 
poiNTMENT  or  Deputies— Validitt. 

Under  Rem.  Code  1015,  §  3990,  authorizing 
sheriffs  to  appoint  deputies,  and  to  deputize  in 
writing  persons  to  do  particular  acta,  only  ap- 
pointmentB  to  do  particular  acts  must  be  writ- 
ten. 

[Ed.  Note.— For  other  cases,  see  Sherllb  and 
Constables,  Cent  Dig.  §§  32,  33.] 

2.  Shebiffs  aitd  Constabi:.eb  9=9l8  —  Ap- 
pointment OF  Deputies  —  Gbnebai.  Ap- 
pointment. 

Where  a  sheriff  gave  a  deputy's  badge  to  a 
person,  and  told  him  to  arrest  a  certain  crimi- 
nal, the  appointment  as  deputy  was  general,  and 
not  special,  within  Rem.  Code  1915,  §  3990,  re- 
quiring appointments  to  do  particular  acts  to 
be  in  writmg. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  Si  32,  33.] 

3.  Sheriffs  and  Constables  €=>22— Writ- 
ten Appointment— Deputy— What  Consti- 

Rem.  Ck)de  1916,  |  8990,  providing  that  per- 
sons may  be  deputed  by  a  sheriff  in  writing  to  do 
particular  acts,  is  sufficiently  complied  with 
where  tlie  sheriff  gives  a  deputy  a  badge  with  the 
words  "Deputy  Sheriff"  written  upon  it. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  i  40.] 

4.  Sheriffs  and  Constables  ®=9l00,  157(.1)— 
LiABiLiTT  fob  Deputy's  Acts — SaooriNa 
Innocent  Party  by  Mistake. 

Where  a  deputy  sheriff,  who  was  ordered  to 
arrest  a  certain  criminal  and  to  kill  him  if  nec- 
essary, negligently  shot  plaintiff  under  behcf 
that  she  was  the  criminal,  the  sheriff  and  his 
bondsmen  are  liable. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  158-173,  358.] 
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6.  Damages  *=>131(1)— Excessitb. 

One  thousand  tbree  hundred  and  twelve  dol- 
lars and  eighty-one  centa  damagea  are  not  ezcea- 
aire  where  a  bullet  waa  removed  from  plaintilTa 
leg,  numerous  nervea  were  injured,  die  was  in  the 
hospital  for  18  days,  and  unable  for  over  9  weeks 
to  follow  her  occupation  of  waitress. 

[Ed.  Note.— For  other  cases,  aee  Damagea, 
Cent.  Dig.  fl  357,  363.  364.  370.] 

Department  2.  Appeal  from  Su{>erlor 
Court,  Chelan  County;  Wm.  A.  Grimshaw, 
Judge. 

Action  by  Sylvia  V.  Crose  against  Tony 
John  and  others.  Judgment  for  plaintiff, 
uud  defendants  appeal.    Affirmed. 

Burt  J.  WilUamg  and  Williams  &  Corbln, 
all  of  Wenatchee,  for  appellants.  Arthur  G. 
Morey  and  Ludlngton  &  Shiner,  all  of 
Wenatcbee,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
recover  damages  for  an  Injury  received  by 
the  plaintiff  from  a  gunshot  wound  inflicted 
upon  ber  by  the  defendant  Tony  John.  Up- 
on a  trial  of  the  case,  judgment  was  entered 
in  favor  of  the  plaintiff  for  $1,312.81.  The 
defendants  have  appealed. 

The  facta  are  as  follows:  The  defendant 
Charles  Kenyon  is  the  sheriff  of  Chelan  coun- 
ty. The  defendant  Fidelity  &  Deposit  Com- 
pany Is  the  surety  upon  his  official  bond. 
Some  time  prior  to  the  25th  day  of  May, 
1915,  one  Fred  Trotto,  an  Italian,  had  been 
convicted  of  a  felony  and  sentenced  for  a 
term  of  years  In  the  penitentiary  of  the  state. 
He  escaped  from  the  penitentiary,  and  was 
supposed  to  be  in  hiding  near  Wenatchee,  In 
Chelan  county.  The  defen'dant  Tony  John, 
also  an  Italian,  Informed  the  sheriff  of  the 
fact  that  Trotto  was  In  that  vicinity.  The 
sheriff  thereupon  gave  to  Tony  John  a  deputy 
sheriff's  star,  with  the  words  "Deputy 
Sheriff'  imprinted  upon  it,  and  also  gave  him 
a  loaded  revolver,  and  Instructed  Tony  John 
to  wear  the  star  under  the  lapel  of  his  vest, 
and  show  it  wh«i  necessary.  He  told  Tony 
John  to  "go  out  and  get  .him  [Trotto]; 
•  •  •  shoot  him;  bring  him  In  dead." 
Tony  John  took  the  star  and  the  revolver, 
and  went  upon  his  mission  to  arrest  the 
escapeld  prisoner,  displaying  the  star  upon 
the  lapel  of  his  coat.  On  the  evening  of  May 
26,  1915,  Tony  John  engaged  an  inside  room 
at  the  Del  Mundo  Hotel  in  the  dty  of  We- 
natchee. At  about  11 :30  o'clock  of  that  eve- 
ning, the  plaintiff,  who  occupied  an  adjoining 
room,  and  who  had  visited  a  lodge  that  eve- 
ning, went  to  her  room.  While  disrobing,  and 
hanging  up  her  clothing  on  the  door  between 
the  two  rooms,  Tony  John,  without  warning, 
fired  two  shots  through  the  door  connecting 
the  two  rooms.  The  first  shot  struck  the 
plaintiff  In  the  hip,  She  ran  screaming  Into 
the  hall,  where  she  came  upon  Tony  John, 
wearing  the  star.  He  held  a  gun  directly 
in  her  face.  When  he  saw  her,  be  dropped 
the  gun  from  his  hands.   The  landlord  of  the . 


hotel  came  upon  the  scene  abont  this  tinip. 
wh«i  Tony  John  exclaimed:  "Me  after 
Trotto.  Trotto  after  me.  I  think  Trotto  in 
woman's  clothes."  The  plaintiff  afterwards 
recovered  from  the  shot,  and  brought  this 
suit  against  Tony  John,  the  sheriff,  and  tho 
sherilTs  bondsman.  The  trial  resulted  in  a 
verdict  and  Judgment  as  hereinbefore  stated. 
The  defendants  have  appealed  from  that 
Judgment. 

The  appellants  contend  first  that  the  court 
erred  In  ovemillng  a  general  demurrer  to 
the  complaint,  for  two  reasons :  First,  that 
the  complaint  does  not  show  that  Tony  John 
was  legally  appointed  a  deputy  sheriff;  and, 
second,  that  it  does  not  api>ear  that  be  was 
acting  within  the  scope  of  his  authority  at 
the  time  he  did  the  shooting. 

Paragraph  VI  of  the  complaint  alleges  that 
the  sheriff — 

"acting  within  the  scope  of  his  authority  u 
sberilf,  employed  and  deputized  the  defendant 
(commonly  known  as  Tony  Jolm,  but  whose  true 
name  is  to  plaintiff  unknown)  and  gave  him  a 
loaded  revolver  belonging  to  said  county,  aud 
instructed  him  to  carry  the  same  upon  bis  per- 
son, and  gave  to  said  John  a  deputy  sbcriS'g 
star  belonging  to  said  sheriff's  office,  and  direct- 
ed him  to  display  the  same  upon  his  person,  and 
authorized,  directed  and  instructed  said  John 
to  arrest  and  secure  the  person  of  the  said  Trot- 
to, and  for  that  purpose  to  shoot  him  if  neces- 
sary." 

[1-3]  It  is  argued  by  the  appellants  that 
the  statute  requires  the  appointment  of  a 
deputy  to  be  in  writing.  The  statute,  at  sec- 
tion 3990  (Rem.  Code),  is  as  follows : 

"Each  sheriff  may  appoint  as  many  deputies 
aa  he  may  think  proper,  for  whose  official  acts 
be  shall  be  responsible  to  the  amount  of  their 
(his)  bond,  and  may  revoke  such  appointments 
at  his  pleasure ;  and  persons  may  also  be  de- 
puted by  any  gberiff  in  writing  to  do  particular 
acts ;  and  the  sheriff  shall  be  responsible  on  his 
official  bond  for  the  default  or  misconduct  in 
office  of  ills  deputies." 

It  Is  plain  from  this  statute  that  the  sheriff 
Is  authorized  to  make  general  and  special  ap- 
pointments. If  the  appointment  is  to  do 
particular  acts,  then  it  must  be  In  writing, 
but  not  otherwise.  The  appointment  In  this 
case,  as  alleged  in  the  complaint,  and  proved 
upon  the  trial,  was  made  by  the  sheriff  giv- 
ing the  deputy  a  star  with  the  wotys  "Deputy 
Sheriff"  Imprinted  the|[eon,  handing  him  a 
revolver,  and  telling  him  to  go  and  arrest  the 
escaped  criminal.  The  appointment  her(> 
made  was  a  general  appointment  as  deputy. 
It  was  not  a  special  deputation.  The  depnt.v 
was  given  an  official  deputy  sheriff's  star  to 
wear  upon  his  coat  If  It  was  necessarj- 
for  the  appointment  to  tte  In  writing,  wp 
think  the  placing  of  this  star  In  the  posses- 
sion of  the  deputy  by  the  sheriff  was  a  suf- 
ficient writing.  The  fact  that  the  writin? 
was  upon  metal  was  as  effective  to  show  bLs 
authority  as  If  It  had  been  written  on  paper 
and  retained  In  the  sheriff's  office.  30  A.  & 
B.  EncycL  of  Law  (2d  Ed.)  p.  1303.  So.  wlieth- 
er  the  appointment  was  general  or  special,  It 
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-was  sufficient  under  the  statute  In  either 
«-rase.  We  are  of  the  oplaloa,  therefore,  that 
"t  fae  complaint  was  sufficient  upon  this  point 
[4]  It  Is  next  argae<d  that  It  does  not  appear 
JCrom  the  complaint  that  Tony  John  was  act- 
ing within  his  authority  as  a  deputy  sheriff 
>^-hen.  he  shot  the  respondent.  The  complaint 
a.neges,  at  paragraph  VIII,  as  follows: 

"That,  on  the  25th  day  of  May,  1»15,  while 
ncting  within  the  scope  of  his  authority  as  said 
<ieputy,  and  armed  as  aforesaid,  and  while  at- 
'temptiiig  to  apprehend,  arrest  and  secure  said 
"XVotto,  and  believing  the  plaintiff  herein  to  be 
SM.id  Trotto,  but  without  taking  any  means  or 
precautions  whatever  to  satisfy  himself  of  such 
fact,  the  defendant  Tony  .John  did,  without  prov- 
ocation, •  •  •  wrongfully,  heedlessly  and  fe- 
lomously  shoot  at  said  plaintiff  through  the  clo»- 
ed  door  of  her  room  with  said  revolver,  believ- 
ing said  shot  was  necessary  to  secure  the  body 
of  the  said  Trotto.    •    •    • " 

It  Is  plainly  alleged  here  that  the  act  was 
done  by  Tony  John  whUe  acting  within  the 
scope  of  his  authority  as  such  deputy  sheriff. 
In  the  case  of  Johnson  v.  Williams,  111  Ky. 
289,  63  S.  W.  759,  54  L.  R.  A.  220,  08  Am.  St. 
Rep.  416,  a  Kentucky  case,  where  two  depu- 
ties were  sent  out  by  a  sheriff  to  arrest  the 
person  charged  wMh  felony,  and  where  they 
discovered  two  men  in  a  buggy,  one  of  whom 
tiiey  believed  to  be  the  guilty  person,  and 
their  command  to  stop  was  not  obeyed,  one 
of  the  deputies  shot,  Icllllng  one  Williams, 
who  was  In  the  buggy.  The  sheriff  In  that 
case  was  hdd  liable,  because  the  deputy 
ncteid  under  color  of  his  office. 

So  in  this  case  the  complaint  alleges,  and 
the  evidence  clearly  shows,  that  at  the  time 
Tony  John  fired  the  shot  through  the  door  be 
believed  the  occupant  of  the  room  was  the 
person  he  was  looldng  for.  He  fired  the  shot 
in  an  attempt  to  perform  his  duty  as  an  of- 
,  fleer.  He  was  acting  as  such  officer,  and  fir- 
ed the  shot  because  he  was  instructed  by  the 
sheriff  to  bring  the  prisoner  In  dead.  There 
can  be  no  doubt  that  he  acted  under  color  of 
his  office,  and  the  complaint  and  the  facts  in 
the  case  are  sufficient  to  show  that  he  was 
acting  within  the  scope  of  his  authority  as  a 
deputy  sheriff.  Oreenlus  v.  American  Surety 
Co.,  92  Wash.  401,  159  Pac.  384. 

Several  instructions  were  excepted  to,  and 
are  briefly  argued  by  the  appellants,  but  they 
raise  the  same  questions  which  are  disposed 
of  in  what  Is  said  above.  There  was  no 
error  la  the  instructions. 

[S]  It  Is  lastly  argued  that  the  verdict  Is 
excessive.  The  record  shows  that  the  bullet 
which  struck  the  respondent  passed  through 
the  fleshy  part  of  the  hip  near  the  pelvic 
bone.  In  order  to  remove  the  bullet,  which 
necessitated  an  operation,  a  cut,  3V&  or  4 
Inches  long,  and  2%  inches  deep,  was  made 
upon  her  hip.  Numerous  small  nerves  were 
Injured.  She  was  in  the  hospital  for  18  days, 
on  crutches  thereafter  for  a  week,  and  was 
unable  for  more  than  9  weeks  to  follow  her 
occupation,  which  was  that  of  a  waitress. 
Her  condition  thereafter  was  very  nervous. 


Her  expenses,  physicians'  an^d  bosS)ltal  bills 
totaled  $312.81.  The  Jury  evidently  fixed  the 
sum  of  $1,000  for  pain  and  suffering.  We 
are  satisfied  from  the  facts  in  the  case  that 
this  sum  was  a  reasonable  compensation  for 
her  Injury.  At  any  rate,  it  was  not  ex- 
cessive. 

We  find  no  error  in  the  record.  The  Judg- 
ment appealed  from  Is  affirmed. 

ELLIS,  O.  J.,  and  PULLERTON,  PARK- 
ER, and  HOLCOMB,  JJ.,  concur. 


DISHMAN  ♦,  NORTHERN  PAO.  BBNEn- 

CIAL  ASS'N  et  al.     (Now  13813.) 
(Supreme  Court  of  Washington.    May  8,  1917.) 

Physicians  and  Sdbgeons  <s=3l8(8)— Degbeb 
OF  Skiix— Neoliqence — Liability. 
In  a  malpractice  suit  for  alleged  negligence 
in  treating  an  injury  to  plaintiff's  wrist,  where 
doctors  of  equal  skiU  and  learning,  being  in  no 
way  impeached  or  discredited,  disagreed  as  to 
the  proper  manner  of  treatment  for  the  injury 
as  alleged  by  plaintiff  and  advisability  of  an 
operation  not  performed  by  defendant,  plaintiff 
cannot  recover,  because  of  failure  of  proof  of 
negligence,  since  an  award  of  damages  would 
rest  upon  mere  speculation  and  conjecture. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §  43.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  Ora  P.  Dishman  against  the 
Northern  Pacific  Beneficial  Association,  the 
Northern  Pacific  Railway  Company,  and  A. 
W.  Z.  Thompson.  Judgment  of  dismissal  was 
entered  as  to  the  corporate  defendants.  From 
a  Judgment  for  plaintiff  against  the  defend- 
ant Thompson,  he  appeals,  and  plaintiff 
cross-appeals  from  the  Judgment  dismissing 
the  defendant  Northern  Pacific  Beneficial  As- 
sociation. Judgment  against  Thompson  re- 
versed, with  direction  to  the  superior  court 
to  dismiss  the  case,  and  Judgment  of  dismiss- 
al as  to  the  Beneficial  Association,  from 
which  plaintiff  has  cross-appealed,  affirmed. 

Griffin  &  Griffin,  of  Seattle,  for  appellant 
C.  H.  Winders,  of  Seattle,  for  respondenta. 

PARKER,  J.  The  plaintiff,  Ora  P.  Dish- 
man,  commenced  this  action  In  the  superior 
court  for  King  county  seeking  recovery  of 
damages  from  the  Northern  Pacific  Railway 
Company,  the  Northern  Pacific  Beneficial  As- 
sociation and  Dr.  A.  W.  Z.  Thompson,  one 
of  the  surgeons  of  the  Beneficial  Associa- 
tion. The  damages  sought  to  be  recovered 
are  for  alleged  personal  injuries  suffered  by 
Dishman  as  the  result  of  malpractice  and 
negligence  on  the  part  of  Dr.  Thompson  in 
falling  to  properly  treat  the  injured  extensor 
tendons  of  Dlshman's  left  hand  and  wrist 
The  Railway  Company  and  the  Beneficial  As- 
sociation were  made  defendants,  and  sought 
to  be  held  liable  to  Dishman  upon  the  theory 
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that  Dr.  Thompson  was  acting  as  their  agent 
in  the  treatment  of  Dlshman  in  pursuance 
of  the  duty  which  It  is  claimed  they  each 
owed  to  him,  resulting  from  monthly  pay- 
ments to  the  Beneficial  Association  from  his 
wages  as  an  employe  of  the  Railway  Com- 
pany, entitling  him  to  medical  and  surgical 
treatment  as  occasion  might  require.  The 
case  proceeded  to  trial  before  the  court  sit- 
ting witli  a  Jury,  when  at  the  close  of  the 
evidence  Introduced  in  Dlshman's  behalf  a 
motion  was 'made  in  behalf  of  each  of  the 
three  defendants  challenging  the  suflBclen- 
cy  of  the  evidence  to  support  any  recovery 
as  against  either  of  them.  This  motion  was 
granted  by  the  trial  court  as  to  the  Rail- 
way Company  and  the  Beneficial  Association, 
and  Judgment  of  dismissal  entered  according- 
ly, and  denied  as  to  the  defendant  Dr. 
Thompson.  The  trial  thereupon  proceeded 
as  against  Dr.  Thompson,  and  at  the  close  of 
the  evidence  Introduced  in  Dlshman's  be- 
half counsel  for  Dr.  Thompson  again  chal- 
lenged the  suflSciency  of  the  evidence  to  sup- 
port any  Judgment  as  against  him,  and  mov- 
ed that  the  court  so  decide  as  a  matter  of 
law  and  enter  Judgment  accordingly.  This 
motion  was  by  the  court  denied,  the  case  was 
submitted  to  the  Jury,  and  a  verdict  ren- 
dered awarding  damages  In  Dlshman's  fa- 
vor and  against  Dr.  Thompson.  The  suffi- 
ciency of  the  evidence  was  again  challenged 
by  counsel  for  Dr.  Thompson  by  motion  time- 
ly made  for  Judgment  notwltjistandlng  the 
verdict,  which  motion  was  by  the  court  de- 
nied, and  Judgment  thereafter  rendered  In 
accordance  with  the  verdict  Dr.  Thompson 
has  appealed  from  this  Judgment,  claiming 
he  is  entitled  to  Judgment  absolving  him 
from  liability  as  a  matter  of  law,  or  in  any 
event  that  he  is  entitled  to  a  new  trial. 
Dlshman  has  cross-appealed  from  the  Judg- 
ment of  dismissal  as  to  the  Beneficial  Asso- 
daUon,  claiming  that  the  court  erred  in  its 
Judgment  of  dismissal  as  to  the  Beneficial 
Association,  and  that  he  Is  entitled  to  a  new 
trial  as  against  it.  No  appeal  Is  taken  from 
the  Judgment  of  dismissal  as  to  the  railway 
company. 

On  December  25,  1914,  while  in  the  employ 
of  the  Railway  Company  as  a  brakeman, 
Dlshman  was  severely  Injured.  He  was 
standing  on  the  stirrup  of  a  freight  car,  hold- 
ing to  one  of  the  grabirons  above,  his  wrist 
resting  on  the  iron,  and  his  left  hand  down 
between  it  and  the  side  of  the  car,  when  his 
foot  slipped  off  the  stirrup,  resulting. in  the 
weight  of  his  body  forcing  his  wrist  down 
upon  the  iron,  injuring  the  carpal  bones  of 
his  wrist  and  the  tendons  on  the  back  of 
his  wrist  and  hand.  The  severity  of  the  in- 
jury evidently  resulted  from  the  fact  that 
his  hand  was  held  between  the  grablron  and 
the  side  of  the  car,  so  that  his  wrist  was 
forced  down  upon  the  iron  as  a  lever  upon  a 
fulcrum.  The  injury  was  first  treated  by 
Dr.  Hoye,  the  local  surgeon  ot  the  associa- 


tion at  Auburn,  soon  after  the  accident  occur- 
red. Dr.  Hoye  immobilized  the  wrist  and 
hand  with  splints  and  bandages,  and  upon 
examination  of  it  a  day  or  two  later  sent 
Dlshman  to  the  hospital  of  the  association 
at  Tacoma  for  treatment.  Upon  arriving 
at  the  hospital  on  December  28th  Disbman 
was  placed  in  charge  of  Dr.  Thompson,  who 
was  one  of  the  hospital  surgeons,  for  treat- 
ment. Dr.  Thompson  then  removed  the  hand- 
ages,  and  to<^  an  X-ray  photograph  of  the 
wrist  and  hand,  and  again  immobilized  the 
injured  parts.  Disbman  did  not  stay  at  the 
hospital  for  treatment,  but  wait  to  bis  home 
at  Auburn  of  his  own  accord,  being  entitled 
to  remain  at  the  hospital  for  treatment  If  he 
so  desired,  but  choosing  to  go  to  bis  borne 
and  be  treated  as  nn  outside  patient,  return- 
ing to  the  hospital  from  time  to  time  for 
treatment.  He  went  to  the  hospital  several 
times  for  treatmoit  up  until  February  25tti, 
two  months  following  the  accident.  During 
these  visits  Dr.  .Thompson  re-dressed  the  In- 
Jury  several  times  and  took  additional  X-ray 
photographs  of  the  wrist  and  hand,  giving 
Disbman  liniment,  with .  directions  for  Its 
use.  Dr.  Hoye  redressed  the  injury  at  Au- 
burn two  or  three  times  during  these  two 
months,  though  he  was  not  the  physician 
having  charge  of  the  case. 

Dlshman,  becoming  dissatisfied  with  the 
treatment  received,  did  not  go  back  to  the 
hospital  after  Ftebruary  25th,  but  went  to 
Dr.  Sllllman,  at  Seattle,  who  thereafter  had 
charge  of  the  case.  On  January  25t]i,  evi- 
dently for  the  first  time,  it  'was  discovered 
that  one  or  two  of  the  carpal  bones  were 
broken.  This  was  dimly  shown  by  the  X-ray 
photographs,  but  was  apparently  overlooked 
up  to  that  time.  No  portion  of  the  outer 
fiesh  or  skin  of  the  wrist  or  hand  was  bro- 
ken, or  became  broken,  at  any  time  during 
the  two  months'  treatment  by  Dr.  Thomp- 
son. The  result  of  the  injury  was  such  that 
Dlshman,  while  under  Dr.  Thompson's  care, 
could  not  raise  his  hand  or  extend  it  ba<4c- 
ward  beyond  the  projected  line  of  the  fore- 
arm, and  it  was  with  some  difilculty  that  be 
could  extend  it  even  in  a  straight  line  with 
his  forearm.  This  weakened  condition  of 
the  hand  and  wrist,  it  Is  contended  in  Dish- 
man's  behalf,  was  caused  by  the  rupture  and 
severance  of  the  extensor  tendons,  being 
those  tendons  on  the  back  of  the  band  and 
wrist  which  enable  one  to  open  and  extend 
the  hand  backward,  even  beyond  the  project- 
ed line  of  the  forearm,  when  the  wrist  and 
hand  are  in  a  normal  healthy  condition.  Aa 
we  proceed,  it  will  appear  that  the  several 
surgeons  who  testified  upon  the  trial  do  not 
agree  In  their  opinions  as  to  the  extensor 
teudons  being  severed. 

The  alleged  negligence  in  the  treating  of 
Dlshman's  hand  and  wrist  during  the  two 
months  following  the  accident,  upon  which 
Dlshman  rests  his  right  to  recover  damages, 
is  stated  in  his  complaint  as  follows: 
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"Tlutt  when  the  plaintiff  arrived  at  said  hos- 
pital for  surgical  treatment  the  defendants 
wrongfally,  carelessly,  and  negligently  failed, 
neglected,  and  refused  to  perform  any  surgical 
operation  upon  plaintiff's  left  wrist  to  bring  the 
enils  of  the  broken  tendons  together,  and  wrong- 
fully, carelessly,  and  negligehtly  failed,  neg- 
lected, and  refused  to  perform  any  surgical 
operation  upon  plaintiff's  left  wrist,  to  suture 
or  in  any  manner  to  fasten  the  ends  of  the  bro- 
ken tendons  together,  and  wrongfully,  careless- 
ly, and  negligently  failed  to  do  anytmng  what- 
soever to  afford  the  idaintiff  any  relief  whatso- 
ever from  the  condition  he  was  then  in,  bnt 
wrongfully,  cardeasly,  and  negligently  allowed 
the  plaintiff's  left  wrist  and  extensor  tendons 
thereof  to  remain  without  any  treatment  of  any 
kind  whatsoever,  and  tibat  thereafter  for  two 
months,  during  all  of  which  said  time  the  de- 
fendants had  complete  control  of  the  plaintiff 
and  complete  contrcd.  of  the  care  and  treatment 
of  the  plaintiff's  left  wrist,  the  defendants  did 
not,  nor  did  either  or  any  of  them  ever,  do  any- 
thing whatsoever  to  benefit  the  plaintifTs  left 
wrist  or  tendons  thereof,  excepting  the  apiriiica- 
tion  of  bandages  and  liniment  to  the  surface, 
which  was  wholly  ineffective,  and  afforded  no 
relief  or  benefit  whatsoever  to  the  plaintiff,  or 
to  his  injured  left  wrist.  That  immediately 
after  the  time  the  plaintiff  was  injured,  and  at 
all  times  during  the  time  the  plaintiff  remained 
at  the  hospital  of  the  defendant  Northern  Pacific 
Beneficial  Association,  the  defendants  and  each 
of  them  knew,  or  by  the  exercise  of  reasonable 
care  the  said  defendants  would  have  known,  of 
the  rupturing  and  severing  of  the  said  extensor 
tendons  of  plaintiff's  left  wrist,  and  that  during 
all  of  said  tune  the  defendants  and  each  of  them 
knew  that  the  only  proper  treatment  for  the 
injured  wrist  of  the  plaintiff  was  by  bringing  to- 
gether the  broken  ends  ot  the  said  tendons  and 
Qie  suturing  and  securely  fastening  the  some." 

This  l9  followed  by  allegations  In  substance 
that,  had  the  wrist  and  hand  been  operated 
upon  within  a  few  days  following  the  Injury 
Rnd  the  severed  tendons  brought  together  and 
sutured,  the  wrist  and  hand  would  have  been 
in  a  short  time  rendered  strong  and  useful, 
that  Dr.  Thompson's  fallnre  to  so  operate  up- 
on the  wrist  and  band  has  rendered  theni 
useless,  that  they  will  always  reinaln  so,  and 
that  because  of  the  lapse  of  time  the  extensor 
tendons  have  so  shnmken  and  lost  their  vi- 
tality that  It  has  become  impossible  to  unite 
and  suture  them.  That  the  issue  is  narrowed 
to  the  question  of  Br.  Thompson's  negligence 
in  falling  to  operate  upon  the  hand  and 
wrist,  and  suturing  the  alleged  broken  ten- 
dons, is  also  rendered  plain  by  remarks  of 
counsel  for  Dishman  made  on  several  occa- 
sions during  the  progress  of  the  trial,  such 
M: 

"We  are  not  complaining  ot  any  failure  to 
treat  broken  carpal  bones."  "We  are  not  com- 
I)laining  of  his  rDr,  Thompson's]  failure  to  op- 
erate np<»i  the  Dones  of  the  wrist" 

We  do  not  find  In  the  record  before  us  any 
claim  of  Improper  treatment  by  Dr.  Thomp- 
son other  than  his  failure  to  operate  upon 
and  sntore  the  alleged  severed  extensor 
tendons.  We  have  thus  noticed  the  nature  of 
DIshman's  injury  and  the  negligence  of  Dr. 
Thompson,  as  claimed  in  behalf  of  Dishman, 
at  some  length,  to  the  aid  that  we  have  clear- 
ly before  us  the  exact  Issue  touching  Dr. 
Thompson's  negligence  as  claimed  in  Dish- 
man's  behalf. 

1MP.-60 


This  court  has  recognized  the  law  to  be 
that  a  physician  Is  not  an  insurer  of  a  cure 
in  cases  of  affliction  under  his  care  for  treat- 
ment, and  that  be  is  not  to  be  held  liable  as 
for  negligence  or  malpractice  for  mere  failure 
to  cure,  or  for  bad  results  because  of  his 
choosing  one  of  two  or  more  methods  of 
treatment,  when  such  choosing  is  an  exercise 
of  honest  judgment  on  his  part,  and  the 
method  so  chosen  is  one  recognized  by  the 
medical  profession  as  a  proper  method  In  the 
particular  ease,  though  it  might  not  meet  the 
unanimous  approval  of  the  medical  profes- 
sion. We  shall  presently  review  some  of  the 
authorities  supporting  and  illustrating  this 
doctrine,  which  we  here  notice  in  general 
terms  only,  as  preliminary  to  a  review  of  the 
testimony  of  the  physicians  given  upon  the 
trial  touching  the  question  of  the  negligence 
of  Dr.  Thompson  in  treating  DIshman's  band 
and  wrist,  to  wit,  tha  qiiesUotf  of  his  negli- 
gence in  ftailng  to  operate  upon  the  hand  and 
wrist  for  the  purpose  of  suturing  the  alleged 
broken  extensor  tendons  thereof  during  the 
two  months  the  case  was  In  his  chargei. 

The  following  quotations  from  the  testimo- 
ny of  the  physicians  are  taken  from  the  ab- 
stract of  the  evidence,  which  is  for  the  most 
part  in  the  usual  narrative  form,  and  there- 
fore may  not  in  all  cases  be  the  exact  words 
used  by  the  witnesses.  Howeyer,  the  correct- 
ness of  the  abstract  as  a  statement  of  tha 
substance  of  the  testimony,  as  prescribed  by 
the  law  and  court  rules  relative  thereto,  is 
not  challaiged.  The  trial  occurred  one  year 
and  two  months  after  the  accidreot,  and  one- 
year  after  Dr.  lliompson  ceased  to  have- 
charge  of  the  case. 

Dr.  Sillimau  testified  in  DIshman's  favor 
in  part  as  follows: 

"The  plaintiff  has  been  comingto  my  oflSee 
for  treatment  for  about  a  year,  when  he  first 
called  upon  me,  I  found  a  hollow  over  the  wrist, 
where  the  band  that  goes  around  the  wrist  had 
been  toru,  and  some  of  the  tendons  that  come 
from  the  forearm  into  the  fingers  had  been  torn 
off,  and  others  had  been  dislocated  and  out  of 
place.  There  was  more  or  less  displacement  of 
the  small  bones  of  the  wrist.  There  are  eight 
bones  in  the  wrist  joint,  and  those  had  been 
sprained  at  the  same  time  that  the  ligaments 
and  jtendons  had  been  torn.  The  plaintiff  told 
me  that  he  fell  in  such  a  way  that  at  the  wrist 
there  was  a  bend  where  naturally  the  parts 
would  snap  off.  The  tendons  that  I  have  re- 
ferred to  are  the  long  extensor  tendons,  that 
stretch  out  the  hand  and  fingers  towai^  the 
back.  He  only  method  that  I  know  of  to  treat 
broken  tendons  is  to  sew  the  ends  together  as 
soon  as  possible;  just  as  soon  as  the  surgeon 
can  get  his  apparatus- together.  There  is  no 
difficulty  in  diagnosing  a  case  where  extensor 
tendons  have  been  severed,  and  I  had  no  diffi- 
culty in  diagnosing  plaintiff's  trouble  when  he 
came  to  me.  •  •  •  As  I  rememlier,  the  plain- 
tiff came  to  me  a  day  or  two  after  he  ceased  go-, 
ing  to  the  Beneficial  AsBociation's  hospital — ei- 
ther on  the  27th  or  28th  of  February,  1915." 
"Q.  Is  it  proper  treatment.  Doctor,  of  an  in-. 

i'ured  wrist,  with  broken  tendons,  such  as  you 
ound  to  exist  in  the  wrist  of  the  plaintiff,  to 
fail  to  suture  those  tendons  and  to  bring  them 
together  for  a  period  of  30  or  eO  days  after- 
wards? A.  Under  no  circumstances.  When  the 
extensor  taidooa  of  the  wrist  are  severed,  the. 
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individual  loses  all  strenKth  in  his  fingers,  as 
far  as  stretching  them  out  and  extending  them. 
The  muscles  pull  up,  and  the  movement  is 
practically  lost,  except  by-  the  use  of  some  small 
weak  muscles  between  the  bones  of  the  fingers. 
One  of  the  first  results  of  the  severing  is  that 
they  get  smaller  and  shrivel  up;  then  the 
musHes  contract  permanently.  That  makes  it 
more  difficult  to  sew  it  to  the  other  parts,  and 
then  the  parts  are  never  in  better  condition  for 
sewing  than  they  are  just  after  the  injury. 
•  *  •  If  they  are  sewed  together  later,  it  is 
hard  to  remedy  the  results,  because  the  parts 
do  not  move  freely,  although  you  may  succeed 
in  sewing  the  ends  pretty  well  together.  After 
a  delay  of  30  or  60  days  the  nourishment  is  af- 
fected, and  they  have  a  tendency  to  shrivel  up. 
The  usual  result:  if  an  operation  is  performed 
immediately,  and  it  is  properly  done,  is  that 
the  patient  will  recover  the  use  of  the  Injured 
part." 

"Hiere  was  no  breaking  of  the  skin,  no  infec- 
tion which  would  be  likely  to  set  up  an  inflam- 
mation, with  the  formation  of  pus  that  would 
complicate  the  situation,  and  the  results  would 
be  less  likely  to  be  satisfactory  if  there  had 
been  any  inflammation  there  which  had  ruptur- 
ed the  parts ;  but,  as  there  was  none,  you  should 
expect  a  favorable  result.  •  •  •  These  in- 
juries are  not  very  common.  It  is  well  recog- 
nized that  they  do  occur,  and  that  the  only 
treatment  is  suturing  of  the  ends  together  as 
soon  as  possible." 

"Q.  And,  Doctor,  now,  or  at  the  time  he  came 
to  you,  in  your  judgment,  would  it  have  been 
possible  to  have  then  oi)erated  upon  his  arm 
so  as  to  have  given  him  a  useful  arm?  A.  I 
think  it  would  have  been  possible.  Q.  Well 
would  it  have  been  probable?  A.  It  would  have 
been  probable  that  the  ends  of  the  tendons  could 
have  been  sewed  together,  so  that  he  would  have 
pretty  fair  extension.  Q.  Why  didn't  you  op- 
erate on  him  for  the  purpose  of  suturing  the 
tendons  which  you  found  torn  loose?  A.  I  told 
him  that  I  could  not  guarantee  a  perfect  re- 
sult at  that  time;  that  the  result  of  the  sprain 
and  of  the  tearing  of  the  tendons  and  ligaments 
should  have  been  remedied  at  oncei  Q.  I  know 
that  is  what  you  testified  to,  but  I  say  why 
didn't  you  operate— you  had  charge  of  the  case, 
didn't  you?  A.  To  a  certain  extent.  He  had 
charge  of  his  own  case.  Q.  Did  you  recommend 
an  operation?  A.  I  told  him  that  he  should  be 
the  judge;  that  he  might  get  good  results  even 
then,  and  he  might  not,  but  I  would  not  guar- 
antee good  results  then." 

Dr.  Cole  testified  In  DIshman'a  bebalf  in 
part  as  follows: 

"I  do  most  of  the  X-ray  work  for  Dr.  SiUi- 
man,  and  also  for  other  physicians  and  sur- 
geons; also  lawyers.  When  I  took  the  picture 
and  examined  the  wrist,  the  tendons  oc  the 
plaintiff's  left  wrist  appeared  to  be  ruptured. 
It  seemed  to  be  in  about  the  same  condition  as 
it  is  now.  I  think  he  told  me  it  was  about  60 
days  after  he  was  injured  that  I  took  the  pic- 
ture. The  tendons  that  run  over  the  joint  of 
the  wrist  appear  to  be  injured  or  ruptured. 
The  one  on  the  outside  seemed  to  be  more  plain- 
ly ruptured  tram  an  examination  of  the  plate. 
The  extensor  tendons  of  the  fingers  are  also  bro- 
ken ;  I  would  not  say  how  many,  but  several. 
I  always  consider  that  a  broken  tendon  is  never 
satisfactorily  mended  unless  it  is  sutured,  as  a 
rule,  and  usually  the  time  for  suturing,  if  there 
is  not  much  swelling,  is  immediately  after  the 
injury,  or,  if  there  is  swelling,  after  a  few  days, 
after  the  swelliug  recedes.  I  would  not  think 
that  a  reasonably  careful  surgeon  would  wait  a 
period  of  30  or  60  days  for  suturing  tendons, 
saA  as  I  found  to  be  injured  in  plalutiiTs  left 
wiiat.  I  make  a  specialty  of  X-ray  work,  and 
from  an  examination  of  Plaintiff's  Exhibit  B 
it  would  appear  that  the  scaphoid  bone  had  been 
frntAured.    All  of  the  carpal  bones  of  the  left 


wrist  show  that  they  have  been  subject  to  mote 
or  less  inflammation.    •    •    • 

"Referring  to  treatment,  I  would  say  that 
there  would  be  some  difference  in  the  treatmeot 
accorded  in  case  a  man  had  a  severed  tendon, 
varying  in  regard  to  the  various  condiiiona.  By 
that  I  mean,  if  there  was  also  a  great  distart^ 
ance  and  tearing  loose  of  the  ligaments,  and 
breaking  of  the  bones.  I  would  always  figure 
that  the  greatest  injury  was  the  ooe  to  be  at- 
tended first.  The  carpal  bones  of  the  wrist  per- 
form a  very  important  function,  and  sometinn 
when  they  are  broken  we  first  endeavor  to  get 
good  apposition,  and  if  that  cannot  be  done 
it  becomes  necessary  to  cut  out  pieces  of  tfaeec 
bones,  if  there  is  considerable  displacenmii, 
we  might  endeavor  to  get  a  good  apposition. 
When  yon  ask  whether  or  not,  in  case  a  tendon 
was  torn,  the  doet(»  himselt  woald  determine 
whether  or  not  he  vroold  tir  to  gat  the  tendona 
in  apposition  by  operation  or  otner  methods,  1 
would  say  it  would  depend  npon  his  knowledge 
and  experience  and  own  judgment.    •    *    * 

"In  order  to  get  the  hand  upon  the  level, 
snch  as  the  plaintiff  can  do,  he  must  iiave  the 
use  of  some  of  the  extensor  tendons,  and  the 
fact  that  he  can  get  it  up  on  the  level,  and 
then  can  reflex  and  open  his  fingers,  indicates 
to  me  that  at  least  some  of  the  extensor  tendons 
are  working.  If  a  man  came  to  me  with  a  IxsmJ 
that  he  could  not  overextend,  the  first. thing  I 
would  do  would  be  to  take  a  picture,  and  I 
would  say,  if  there  was  no  compoand  fracture,  no 
opening  of  the  skin,  one  would  not  want  to  stick 
a  knife  in  there  unless  he  thought  there  wa« 
some  reason  for  it;  and  I  would  say  that  if  a 
doctor  really  and  honestly  felt  that  he  oontd 
treat  patients  without  an  operation,  and  with- 
out laying  open  the  skin  and  fle^,  that  wooU 
be  the  thing  to  do.  The  question  as  to  whether 
or  not  a  doctor  would  endeavor  to  avoid  an  op- 
eration, however,  depends  on  the  doctor  some- 
times. I  would  state,  however,  that  there  are 
numerous  ligaments  connecting  the  muades  anu 
carpal  bones  of  the  ulna  and  radius,  and  that 
the  wrist  and  carpal  bones  are  a  very  oomplicat- 
ed  structure,  and  a  doctor  would  hesitate  about 
cutting  into  tJbe  wrist  and  carpal  bones  unless 
it  was  absolutely  necessary ;  unless  he  was  a 
very  skillful  man,  he  would  hesitate.  I  do  not 
know  whethw  a  doctor,  finding  a  great  displace- 
ment of  the  carpal  bones,  and  the  breaking 
thereof,  and  the  tearing  of  the  ligaments,  would 
put  on  splints  or  not.  I  do  not  see  wherein  he 
would  get  very  much  benefit  from  the  splintE. 
If  there  was  much  swelling,  he  could  put  oo  a 
wet  dressing.  I  would  not  say,  however,  that  if 
he  did  put  on  splints  he  did  not  know  what 
he  was  dcrfng,  because  medicine  is  a  matter  of 
judgment  sometimes,  and  of  experience,  and 
when  a  man  goes  to  a  doctor  it  is  up  to  the 
doctor  to  use  nis  good  honest  judgment" 

Dr.  Paschall  testified  in  Dishmau's  bebalf 
In  pait  as  follows: 

"I  made  an  examination  of  the  plain tif  on 
Friday  or  Saturday  of  last  week.  I  also  exam- 
ined the  X-ray  plate  marked  'Plaintiff's  Ex- 
hibit B,'  and  all  I  know  about  him  is  limited 
to  the  one  examination  I  made  and  an  examina- 
tion of  the  X-rny  plate,  together  with  what.  1 
have  seen  in  the  courtroom.  As  to  the  condi- 
tion of  bis  wrist  now,  it  seems  to  me  that  all  of 
the  tendons  which  extend  the  fingers  are  cue 
It  would  not  be  absolutely  necessary  to  be  cut 
to  have  the  appearance  that  the  wrist  has,  but 
it  seems  that  they  are  all  cut,  with  the  addi- 
tional tendon  here  which  goes  down  to  the  ulnar 
bone,  which  is  called  the  extensor  crepitum  ul- 
naris.  The  bones  may  or  may  not  be  fractured. 
It  is  rather  hard  to  tell  at  this  late  date,  al- 
though the  X-ray  looks  as  if  the  bones  of  the 
wrist  had  been  either  broken  or  separated,  and 
the  ligaments  torn,  to  a  certain  extent    ♦    •    • 

"Repairing  of  the  tendon  does  not  in  any  way 
interfere  with  the  healing  of  the  broken  bones, 


Digitized  by 


Google 


■V^ash.) 


DISHMAN  ▼.  KORTBERN  PAC.  BENEFICIAL  ASS'N 


947 


'vrhile  If  the  broken  bones  'sboald  ta«al  erer  so 
'^ell,  and  we  did  not  repair  the  tendona,  the 
^rm  or  hand  or  wriat  would  alwaya  be  crippled. 
rXhere  is  practically  only  one  way  of  repairing 
■the  long  tendons.  In  a  very  short  tendon  it  is 
Kiot  as  necessary,  bnt  in  a  very  long  tendon,  the 
sooner  tbe  ends  are  sewed  together,  the  better 
results  you  will  get.  You  can  operate  as  fipon 
as  the  inflammation  has  gone  down,  which  is 
usually  from  3  to  6  days,  and  every  day  after 
that  makes  it  much  worse  for  the  patient,  and  1 
'would  say  that  a  reasonably  careful  and  prudent 
surgeon  would  not  allow  tendons  to  remain  for 
30  or  60  days  without  any  operation,  and  he 
ivould  not  do.it  if  he  knew  it.  *  *  *  Even  if 
ruptured  tendons  are  accompanied  by  fracture 
of  the  carpal  bones  of  the  wrist,  the  same  treat- 
ment would  be  followed. 

"Q.  What,  doctor,  in  your  opinion,  would 
Itave  been  the  probability  or  improbobility  of 
liis  having  a  well  hand,  if  the  operation  had  been 
performed  at  the  end  of  60  days,  basing  your 
answer  on  the  condition  which  yx>n  find  the 
plaintiff's  wrist  in  at  the  present  time,  and  your 
examination  of  the  X-ray  which  has  been  ad- 
mitted in  evidence?  A.  I  would  say  that  the 
results  wonld  not  have  been  as  good  as  if  it 
'was  done  at  once,  but  would  be  better  than  if 
it  was  done  now.  *  *  *  There  would  be  prac- 
tically no  danger  from  infection  in  operating  to 
suture  tbe  tendons  of  the  plaintifCs  wrist 
*  *  *  A  surgeon  can  never  do  any  harm  by 
making  a  nick.  I  mean,  if  there  is  any  doubt, 
in  a  modem  hospital,  you  never  can  do  any 
harm  in  cutting  open  a  man  and  looking  in. 
There  is  no  argument  against  early  operation  in 
case  of  doubt.' 

Dr.  Mowers,  chief  surgeon  of  tbe  Beneficial 
Association's  hospital  at  Tacoma,  testltied  la 
Dr.  Thmnpson's  behalf  In  part  as  follows: 

"Mr.  Dlshman  came  to  the  hospital  on  De- 
cember 28,  1914,  and  was  treated  as  an  office 
case  by  Dr.  Thompson.  The  injury  to  the  wrist 
was  treated  by  keeping  the  wrist  immobilized  by 
splints.  He  came  in  from  time  to  time,  and  the 
splints  were  removed  and  fresh  dressings  reap- 
plied. •  •  •  When  Dishman  first  came  to 
the  hospital,  the  wrist  was  treated  by  Dr. 
Thompson,  who  called  me  to  see  the  wrist  about 
January  25th,  at  which  time  he  showed  me  the 
X-ray  plate  and  explained  to  me  the  treatment 
•which  he  was  giving  him.  X  ^examined  the  wrist 
carefully  at  this  time ;  it  was  swollen  and  ten- 
der. He  was  able  to  extend  the  wrist  on  the 
forearm,  and  the  only  limitation  In  the  move- 
ments was  an  inability  to  completely  overextend. 
There  was  a  fracture  of  one  of  the  carpal  bones, 
and  a  depression  over  the  insertion  of  the  tendon 
of  the  extensor  carpi  radialis  brevior,  indicating 
a  probable  tear  of  this  ligament  From  the  his- 
tory of  the  injury  and  from  the  examination 
there  had  evidently  been  a  severe  stretching  and 
probable  tearing  of  tbe  numerous  ligaments  unit- 
ing the  small  bones  of  the  wrist.  At  tbe  time 
I  saw  this  man,  this  had  not  yet  repaired,  as 
was  indicated  by  the  swelling.  I  .did  not  at 
that  time  consider  it  would  be  advisable  to  at- 
tempt to  suture  the  tendon,  which  was  probably 
torn.  Owing  to  the  injured  condition  of  the  tis- 
sues, there  was  great  danger  of  Infection,  which 
would  not  only  prevent  the  healing  of  the  ten- 
don, but  would  possibly  do  very  serious  damage 
to  the  wrist  Furthermore,  at  this  time  there 
was  no  evidence,  so  far  as  the  motion  of  the 
wrist  was  concerned,  of  any  bad  results  fol- 
lowing from  the  tear.  The  injured  condition  of 
the  ligaments  between  the  small  bones  of  the 
wrist  was  not  one  which  could  be  treated  surgi- 
cally at  all.  At  this  time  tbe  hand  was  again 
splinted,  on  my  advice,  and  I  saw  him  about  a 
month  later.  At  this  time  the  condition  of  the 
wrist  was  practically  the  same  as  at  my  former 
examination.  The  swelling  was  somewhat  les- 
sened. He  was  still  able  to  move  the  wriat  in 
any  directibn,  excepting  that  he  still  could  not 


;  completely  overeztend.  A  sufficient  time  had 
I  elapsed  to  warrant  the  removal  of  the  splints, 
and  I  advised  that  these  be  removed,  and  that 
he  be  treated  by  means  of  liniments  and  mas- 
sage to  the  wrist  in  order  to  see  how  much  the 
wrist  would  improve  in  'this  way.  Later  on,  if 
necessary,  an  attempt  could  be  made  to  suture 
the  tendon.  I  did  not  believe  at  any  time  that 
the  best  results  to  the  wrist  would  warrant 
operative  procedure.  EHshman  did  not  return 
to  the  hospital  after  the  splints  were  removed, 
to  the  best  of  my  knowledge.  It  is  my  profes- 
sional opinion,  as  a  physician  and  surgeon,  that 
the  treatment  accorded  to  the  plainti£E  by  Dr. 
Thompson  was  in  accordance  with  good  medical 
practice.  •  •  •  I  think  the  wrist  will  be 
weak,  owing  to  the  injury  of  the  ligaments  of 
the  wrist  joint,  not  from  injury  to  the  tendons. 
In  my  opinion,  no  man  with  an  injury  to  the 
small  bones  of  the  wrist,  such  as  Mr.  Dishman 
had,  would  ever  have  a  wrist  as  strong  as  it  wits 
before  the  injury." 

Dr.  Argue,  first  assistant  surgeon  of  tbe 
Beneficial  Association's  hospital  at  Taooma, 
testified  in  behalf  of  Dr.  Thwnpson  In  part  as 
ifoUows : 

"As  near  as  I  recollect  the  first  time  I  per- 
sonally examined  the  plaintifiTs  hand  was  at 
the  time  Dr.  Mowers  and  Dr.  Thompson  were 
examining  it  in  the  X-ray  room  of  the  hospital. 
At  that  time  [about  January  25th]  I  also  ex- 
amined what  X-ray  plates  had  been  taken,  and 
remember  of  seeing  from  tbe  plates  one  or  more 
of  the  carpal  bones  broken  in  the  wrist  At 
that  time  I  remember  of  Dr.  Mowers  testing 
out  the  function  of  tbe  tendons  of  the  forearm 
— of  the  wrist,  and  at  that  time  the  plaintiff 
had  tbe  ability  to  extend  the  band  on  the  wrist, 
on  the  level  with  the  forearm,  and  to  extend  tbe 
fingers  on  the  hand.  *  *  *  A  fracture  of  a 
carpal  bone  is  considered  a  serious  fracture. 
•  •  *  I  have  examined  plaintiff's  hand  in 
court,  and  also  examined  it  in  the  hospital,  and 
I  have  examined  tbe  various  X-ray  plates  and, 
based  upon  my  examinations  of  the  hand  and  the 
X-ray  plates,  I  would  state  that  I  have  never  yet 
seen  any  reason  for  believing  that  there  were 
I  any  ruptured  tendons  in  the  plaintiff's  injured 
'  hand. 

I     "Q.  Doctor,  will  you  please  state  to  the  jury, 
based  upon  your  learning,  examination  of  au- 
thorities,   and    experience    as    a    surgeon,    the 
I  propriety  of  cutting  into  a  wrist  or  a  joint  where 
I  there  is  no  compound  fracture,  in  cases  where 
I  there  are  fractures  of  the  carpal  bones  of  the 
;  wrist  more  particularly,  or  of  any  of  the  bones 
I  going  to  make  up  the  joint?    A.  I  would  consid- 
.  er  it  poor  practice  to  cut  in  and  produce  a  com- 
I  pound  fracture  in  the  carpal  bones  at  an  early 
I  date,   for  any  purpose   whatever.    The   reason 
I  for  it  would  be  the  danger  of  infection.    Where 
small  bones  are  fractured,  we  find,  if  it  is  a 
compound  fracture — that  is,  where  tbe  skin  is 
broken ;   that  is  what  we  call  a  compound  frac- 
ture, where  the  skin  is  broken ;    that  is,   the 
fracture  communicates  with  the  open  world — in 
such  a  case  it  is  a  frequent  occurrence  to  have 
bone  necrosis  take  place.    Bone  necrosis  is  the 
death  of  bone;    it  does  not  live.    Consequently 
tbe  fragments  have  to  be  taken  out  later  on. 
On  account  of  this  risk,  I  think  it  is  poor  prac- 
tice to  convert  a  simple  fracture  into  a  com- 
pound  fracture,  especially   in   the  presence  of 
small  bone.    *    •    • 

"From  my  examination  of  the  plaintiff's  hand 
in  the  hospital,  and  examination  of  the  X-ray 
plates,  and  the  history  which  he  gave,  in  my 
professiMial,  judgment,  tbe  proper  treatment 
would  be  that  of  immobilization  of  the  hand 
and  wrist  joint  and  forearm  on  a  splint  for  a 
'  considerable  time,  which  varies  in  individual 
cases.  In  this  case  I  wonld  keep  it  in  a  splint 
at  least  30  days,   and  follow  by  massage  and 

Sassive  motion,  to  get  the  joint,  as  well  as  the 
gaments  and  muscles  and  tendons,  Uinhered  up 
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as  near  tbp  normal  function  as  possible,  for  a 
reasonable  time.  •  ♦  •  In  this  particular 
case,  taking  into  consideration  the  history  of  the 
case,  it  is  my  professional  opinion,  based  upon 
my  knowledge,  experience,  and  study,  that,  evoi 
if  I  diagnosed  a  broken  tendon  in  connection 
with  the  other  injuries— that  is,  the  tearing  of 
the  ligaments  and  the  breaking  and  disturbance 
of  the  carpal  bones — the  treatment  I  have  out- 
lined would  be  proper,  and  the  tendon  could  be 
operated  on  later.  I  have  myself  operated  on 
several  tendons  4  and  5  months  after  they  were 
severed,  and  brought  their  ends  together,  and 
got  excellent  results.  In  this  particular  case, 
with  the  condition  of  the  carpal  bones  and  the 
other  injuries  which  we  all  know  were  sustained, 
even  if  I  made  a  positive  diagnosis  of  a  ruptured 
tendon,  I  would  consider  the  tendon  the  least 
important  for  tlie  first  30  days,  for  it  is  my 
opinion,  based  ui>on  personal  experience  and  up- 
on my  knowledge  and  education,  that  it  is  pos- 
sible to  obtain  good  results  in  60  and  90  days. 
This  is  based  upon  my  actual  experience. 

"EVom  the  examination  I  made  of  the  plaln- 
titTs  hand  in  the  hospital  and  in  the  courtroom, 
it  is  my  opinion  at  this  time  that  the  chief 
trouble  in  bis  wrist  is  due  to  the  fracture  of 
the  wrist  bones — that  is,  the  carpal  bones— and 
the  tearing  of  the  capsular  ligaments  that  hold 
the  carpal  bones  in  position.  There  may  be  pos- 
sibly some  injury  to  the  tendons;  I  would  not 
state  positively.  From  the  fact  that  he  can  still 
extend  his  fingers  and  flex  them  after  a  lapse  of 
a  year  and  2  months,  it  is  my  professional  opin- 
ion that  none  of  the  communis  tendons  have 
been  severed.  I  know  of  no  authority  in  the 
medical  science,  nor  do  I  know  of  any  case,  nor 
is  there  anything  in  my  experience  or  knowledge 
of  medicine  or  surgery,  which  would  lead  me  to 
believe  that  any  man  could  raise  his  fingers  in 
extension  a  year  after  the  communis  tendons 
bad  been  cut    •    •    • 

"It  is  not  my  opinion  that  if  there  were 
broken  extensor  tendons  in  this  man's  wrist 
that  it  would  have  been  a  difficult  matter  to 
suture  them  after  he  had  left  th6  hospital.  Op- 
erations of  that  kind  are  performed  after  that, 
even  after  a  year's  time,  or  more  than  that. 
•  •  •  It  is  my  opinion  that  the  treatment 
accorded  to  the  plaintiff  was  in  accordance  with 
scientific  methods  and  proper  professional  ti'eat- 
ment,  as  followed  by  skillful  members  of  the 
medical  profession." 

Dr.  Calhonn  testified  In  behalf  of  Dr. 
niompeon  in  part  as  follows: 

"I  was  chief  surgeon  at  the  City  Emergency 
Hospital  for  four  years.  During  my  experience 
and  practice  I  have  had  occasion  to  treat  in- 
juries to  the  wrist,  carpal  bones,  extensor  ten- 
dons, and  ligaments.  I  have  examined  the  X- 
ray  plates,  and  have  personally  just  examined 
the  plaintiff's  injured  wrist  and  hand,  and  from 
the  personal  examination  of  his  hand  and  wrist, 
from  a  study  of  the  four  X-ray  plates,  and  from 
the  history  of  the  case,  I  would  give  it  as  my 
diagnosis  that  the  plaintiff's  injury  is  the  re- 
sult of  a  fracture  of  the  carpal  bones  of  the 
wrist,  one  or  more  of  the  carpal  bones  of  the 
wrist,  a  sprain  of  the  ligaments  of  the  wrist, 
and  a  contusion — that  means  a  bruise — an  injury 
to  the  synovial  sheaths  of  the  wrist,  the  little 
sacs  that  lie  between  the  different  carpal  bones 
of  tbe  wrist,  setting  up  infiammation  in  the 
wrist  and  surrounding  structures. 

"Q.  Did  you  diagnose,  either  from  that  his- 
tory or  from  the  examination,  any  broken  ex- 
tensor tendons?  A.  He  has  no  broken  tendons 
at  all.     •    *     • 

"If  in  a  particular  case  I  positivelyNdiagnosed 
a  severed  extensor  tendon,  and  found  at  the 
same  time  a  disturbance  of  the  ligaments  around 
the  carpal  bones,  and  found  that  some  of  the 
carpal  bones  were  fractured,  the  fracture  not 
being  a  compound  fracture,  I  would  always 
avoid  making  a  compound  fracture  out  of  a  aim- 


pie  fracture,  and  in  a  ease  of  riolenoe,  audi  as 
yon  have  mentioned,  it  would  be  my  opinioa 
that  it  would  be  inadvisable  to  open  it  up  at 
once,  especially  where  tbe  synovial  membranes 
between  the  little  joints  are  inflamed.  •  •  • 
There  is  always  a  questionable  result  in  sutur- 
ing tendons,  but  in  quite  a  percentage  of  cases 
you  get  good  results,  and  tendons  are  sutured 
with  success  even  after  a  lapse  of  60  or  90 
days,"    . 

Dr.  Flmore  testified  In  bebalf  of  Dr. 
Thompson  in  part  as  follows: 

"I  have  examined  the  three  X-ray  plates,  and 
in  connection  with  Dr.  Calhoun  I  examined  the 
plaintiff's  wrist.  I  would  say,  from  an  exam- 
ination of  the  X-ray  plates,  the  histonr  of  the 
case,  and  my  examination  of  plaintifrs  wrist, 
that  he  is  suffering  from  a  fracture  of  two  and 

fossibly  three  of  the  carpal  bones  of  the  wrist 
do  not  think  that  there  ate  any  extensor  or 
other  tendons  of  his  hand  ruptured.  I  have  per- 
sonally sutured  with  success  broken  extensor 
tendons  after  the  lapse  of  60  or  90  days.  In 
case  of  broken  carpal  bones,  after  fixation  of  a 
period  of  about  4  weeks,  if  complete  function 
is  not  then  restored,  it  is  my  judginent  that  tbe 
next  treatment  to  be  followed  is  passive  and 
active  motion ;  that  is,  when  there  is  increased 
immobility  of  the  joint  •  •  •  Q.  What  mo- 
tion do  you  find  this  man's  hand  to  possess?  A, 
He  has  the  power  of  flexion  and  extension  at 
the  wrist  joint  through  a  limited  degree.  By 
that  I  mean  he  can't  extend  it  just  now,  I 
should  judge,  over  20—15  or  20— per  cent,  of 
the  normal  motion  of  the  wrist,  but  he  has  mo- 
tion in  both  directions  in  this  limited  way.  Ap- 
proximately that  (showing) — not  much,  but  be 
has  flexion  and  extension.  Q.  Would  that  in- 
dicate that  any  of  those  communis  tendons  were 
ruptured?  A.  It  would  indicate  to  me,  and  I 
also  can  feel,  that  at  the  present  time  there  are 
no  ruptured  extensor  tendons.  •  •  •  you 
would  not  resort  to  open  operation,  unless  you 
had  positive  proof  that  there  was  a  rupture 
of  tbe  tendons,  which  would  disenable  the  man 
to  extend  his  band." 

Dr.  Sbarples  testified  In  bebalf  of  Dr. 
Tbon>p8on  in  part  as  follows: 

"I  have  looked  over  the  various  X-rays,  and 
have  personally  this  morning  examined  the 
plaintiff's  hand.  I.  have  in  mind  the  history  of 
the  manner  in  which  the  plaintiff  was  injured, 
he  having  his  wrist  on  the  ^rabiron,  when  his 
foot  went  out  from  under  hun,  suspending  his 
weight  on  the  wrist,  and  from  such  history,  an 
examination  of  the  various  X-ray  plates,  and  an 
examination  of  the  plaintifTs  band,  I  would 
diagnose  the  condition  as  one  of  a  fracture  of 
the  carpal  bones  of  the  wrist  and  of  the  styloid 
process  of  the  radius.  There  are  no  broken  ten- 
dons shown  in  any  of  the  X-ray  plates,  and  in 
my  judgment  the  plaintiff  has  no  broken  ex- 
tensor tendons  in  his  injured  wrist" 

Dr.  Tbompsoa,  the  defendant,  testified  in 
his  own  behalf  as  follows: 

"I  have  in  mind  the  time  the  plaintiff  came 
to  the  hospital.  When  he  came  there,  I  was 
doing  the  X-ray  work,  and  the  first  thing  I 
did  with  him  was  to  remove  the  splints  which 
had  been  put  on,  and  I  took  a  radiograph.  I 
then  told  him  to  return  the  next  day.  I  then 
developed  the  picture,  and  made  an  examina- 
tion of  the  picture.  I  also  examined  his  hand  to 
find  the  amount  of  damage— the  amount  of  func- 
tion he  had,  and  the  amount  of  swelling,  and 
took  bis  own  history.  *  •  •  The  X-ray  pic- 
ture showed  an  unquestionable  fracture  of  the 
scaphoid,  and  in  my  opinion  there  was  a  fracture 
of  the  styloid  process  of  the  radius.  I  could  not 
find  any  reason  to  believe  that  there>was  a  rup- 
ture of  one  of  the  extensor  tendons,  but  I  did  be- 
lieve there  was  severe  laceration  and  rupture  of 
the  dorsal  ligaments  of  the  wrist  joint ;  that  is,  the 
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Ugamenta  tying  these  small  joints  together. 
•  •  •  In  giving  him  the  treatment  I  have 
ontlined,  I  usM  my  best  professional  judgment, 
and  that  judgment  still  holds  good  to-day.  I 
think  it  was  proper  treatment.  When  he  came 
into  th«  hospital,  he  was  able  to  extend  the 
wrist,  and  was  able  to  extend  the  fingers  to  the 
level,  practically,  with  the  back  of  the  forearm. 
He  was  not  able  to  overextend  the  hand.  *  •  • 
"Prior  to  this  case  coming  to  my  care,  I  had 
personally  sutured  tendons,  and  I  know  how  to 
suture  tendons,  and  have  observed  others,  and 
have  assisted  others,  and  the  fact  is  that,  if 
there  is  nothing  wrong  with  a  man  but  a  broken 
tendon,  the  thing  to  do  is  to  immediately  suture 
the  tendon ;  but,  if  there  are  complications  or 
contusions,  it  is  my  judgment  that  it  is  proper 
to  treat  the  case  as  I  treated  this  man  until 
a  definite  diagnosis  is  made.  I  have  seen  the 
plaiDtiCTs  band  in  court  since  this  trial  begun 
and  I  have  looked  at  the  X-ray  plate.  Plaintiff's 
ExhiUt  B,  and  from  my  treatment  of  this  man 
•t  the  time  be  was  in  the  hospital,  and  nur  ob- 
servation of  his  hand  in  court,  and  the  X-ray 
plate,  I  do  not  believe  any  of  the  extensor  ten- 
dona  of  his  hand  are  broken,  and  I  doubt  very 
much  if  the  plaintiff,  in  an  accident  such  as  he 
■oatained,  could  have  broken  his  tendons  with- 
out absolutely  opening  up  his  entire  wrist.  The 
tendons  are  attached  to  the  muscles,  and  it  is 
my  judgment  that,  before  a  tendon  can  break 
loose,  there  will  be  a  rupture  of  the  wrist,  and 
I  do  not  think  these  tendons  could' break,  with- 
out breaking  out  through  the  wrist,  in  an  acci- 
dent such  as  was  sustained  by  the  plaintiff." 

We  quote  this  testimony  of  Dr,  Thompson 
more  particularly  for  the  purpose  of  showing 
his  original  diagnosis  of  Dlshman's  injuries, 
from  which  it  appears  that  he  diagnosed 
IXishman's  injuries  substantially  the  same 
as  the  doctors  who  testlfleU  in  his  behalf 
upon  tbe  trial,  being  of  the  opindon  that 
there  was  no  severance  of  the  extensor 
tendons.  There  Is  some  conflict  in  the  erl- 
dence  as  to  whether  or  not  Dr.  Thompson 
discovered  the  fracture  of  the  bones  of  the 
wrist  until  about  January  25th,  a  month 
following  the  accident,  upon  an  examination 
of  the  X-ray  plates  together  with  Drs.  Mow- 
ers and  Argue.  But,  whatever  failure  he 
may  have  made  to  correctly  diagnose  the  ln-_ 
Juries  as  to  the  fractured  bones  of  the  wrist" 
previous  to  that  time.  It  would  in  no  event 
have  had  any  Influence  upon  his  treatment  of 
the  liljnry  as  he  viewed  the  necessities  of 
the  case;  it  being  also  apparent  that  the 
Judgment  of  the  doctors  who  testified  in  his 
behalf  as  to  his  proper  treatment  of  the 
case  was  not  influenced  in  the  least  by  the 
fact  that  he  might  have  failed  to  discover 
the  fractured  bones  during  the  first  month 
following  the  accident 

We  may  here  remark  that  there  is  nothing 
In  the  record  before  us  indicating  that  any 
of  the  doctors  who  testified  for  Dishman 
and  for  Dr.  Thompson  were  other  than  well- 
qualified  physicians  and  surgeons,  or  that 
their  professional  opinions  expressed  in  their 
above-quoted  testimony  were  other  than  their 
honest  convictions  arrived  at  from  a  pains- 
taking examinatton  of  the  injured  parts  of 
Dlshman's  hand  and  wrist  and  the  X-ray 
photography  thereof. 

The  testimony  given  upon  the  trial  of  this 
case  is  very  voluminous,  covering  nearly  600 


typewritten  pages  of  tbe  usual  size.  By  far 
the  larger  part  of  it  is  tbe  testimony  of 
physicians  and  surgeons,  and  is  expert  or 
opinion  testimony  bearing  upon  the  question 
of  whether  or  not  Dr.  Thompson  should  have 
operated  upon  the  hand  and  wrist  and  sutur- 
ed the  alleged  severed  tendons  thereof  during 
the  two  months  he  was  treating  the  injured 
parts.  We  have  painstakingly  read  all  of 
the  testimony  as  furnished  us  in  the  abstract 
thereof,  and  find  that  of  the  eight  pliysioians 
and  surgeons  testifying,  other  than  Dr. 
Thompson,  three  are  of  the  opinion  that  the 
extensor  tendons  of  Dlshman's  hand  and 
wrist  were  severed,  that  Dr.  Thompson 
should  have  operated  upon  the  injured  parts 
and  sutured  tbe  extensor  tendons,  and  that 
in  faWng  to  do  so  he  was  guilty  of  such 
unprofessional  and  unskillful  practice  as 
amounted  to  negligence,  notwithstanding  the 
carpal  bones  of  the  wj^st  were  seriously  dis- 
turbed in  their  setting,  some  of  them  were 
cracked,  and  the  outer  flesh  of  the  wrist 
and  hand  was  not  broken.  On  the  other 
hand,  of  the  eight  physicians  and  surgeons 
testifying,  five,  of  apparent  equal  skill  and 
learning  in  their  profession  with  the  other 
three,  are  of  the  opinion  that  the  extensor 
tendons  of  Dlshman's  hand  and  wrist  are 
not  severed, '  that  Dr.  Thompson  not  only 
did  not  fall  to  exercise  a  reasonable  degree 
of  skill  and  judgment  in  not  operating  upon 
the  injured  parts,  but  that  his  treatment  of 
tbe  Injury  was  in  their  opinion  such  as  the 
judgment  of  a  skillful  and  prudent  physi- 
cian and  surgeon  would,  under  all  of  the  cir- 
cumstances, have  .dictated.  Not  only  that, 
the  opinion  of  these  five  physicians  and  sur- 
geons is  in  substance  that  Dr.  Thompson 
would  have  been  pursuing  the  correct  course 
in  not  operating  upon  the  injured  parts,  even 
had  he  been  of  the  opinion  that  the  extensor 
tendons  were  severed,  in  view  of  the  serious 
injury  to  the  carpal  bones  of  the  wrist  and 
the  fact  that  there  had  been  no  breaking  of 
the  outer  flesh  and  skin. 

Such  are  the  conflicting  views  of  the 
learned  doctors  testifying  in  this  ease  touch- 
ing this  manifestly  Intricate  and  delicate 
question  of  surgical  science.  To  allow  a 
jury  or  court  to  award  damages  against  a 
physician  for  failure  to  perform  such  a  del- 
icate and  risky  surgical  operation,  where 
learned  men  of  the  profession  have  conflict- 
ing views  touching  the  advisability  of  per- 
forming such  an  operation  as  appears  by  the 
evidence  in  this  case,  would  be.  Indeed,  to 
allow  the  awarding  of  damages  to  rest  up- 
on mere  speculation  and  conjecture.  We 
have  not  noticed  the  testimony  of  these 
learned  doctors  at  such  length  for  the  pur- 
pose of  determining  which  entertained  the 
correct  and  which  the  erroneous  opinion 
touching  Dr.  Thompson's  treatment  of  Dish- 
man's  band  and  wrist,  but  their  testimony 
has  been  noticed  by  us  with  a  view  of  dem- 
onstrating that  neither  Dr.  Thompson  nor 
any  other  physician  could,  in  the  light  of 
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IMshman'g  Injury  and  In  the  light  of  medical 
and  surgical  science,  as  the  evidence  in  this 
case  shows,  have  detwmlned  with  any  de- 
gree of  certainty  whether  the  treatment  he 
pursued  or  the  surgical  operation  which  it  is 
claimed  he  should  have  performed  would 
have  produced  the  better  results.  Had  he 
operated,  as  It  Is  claimed  he  should  have 
done,  and  the  result  be«t  no  better  than  the 
treatment  be  gave,  or  worse,  as  the  testi- 
mony of  a  majority  of  these  learned  doctors 
seems  to  Indicate,  there  would  have  been 
Just  as  good  ground  for  Dishman  to  rest  a 
claim  of  damages  upon  against  Dr.  Thomp- 
son as  that  upon  which  Dlshman's  present 
claim  of  damages  is  rested. 

The  law  applicable  to  the  questl4Mi  of  Dr. 
Thompson's  alleged  negligence,  it  seons  to 
us,  has  been  thoroughly  settled  by  the  deci- 
sions of  this  court.  In  Just  v.  Llttlefleld,  87 
Wash.  299,  303,  151  Pac.  780,  781,  Judge 
Holcomb,  speaking  for  the  court,  said: 

"The  principal  question  here  is  whether  a 
physician  is,  as  a  matter  of  law,  liable  for  a 
wrong  diagnosis  and  ensuing '  treatment  based 
thereon,  even  where  there  may  be  an  honest 
difference  of  opinion  among  members  of  the 
medical  profession  as  to  the  diagnosis,  if  the 
diagnostician  proceeded  with  due  care,  skill  and 
diligence  in  treating  the  patient.  The  law  is, 
of  course,  well  settled  that  a  physician  is  liable 
for  n  wrong  diagnosis  of  a  case,  resulting  from 
a  want  of  skill  or  care  on  the  part  of  the  physi- 
cian, and  followed  by  improper  treatment,  to 
the  injury  of  the  patient.  But,  unless  improp- 
er treatment  follows,  a  wrom;  diafmosis  give!*  no 
right  of  action.  30  Cyc.  1575 ;  22  Am.  &  Eng. 
Ency.  T>aw  (2d  Ed.)  302;  6  Thompson,  Negli- 
gence, i  6717;  Richardson  v.  Carbon  Hill  Coal 
Co.,  10  Wash.  648,  39  Pac.  95.  It  is  now  well 
settled  that  a  physician  is  entitled  to  practice 
his  profession,  possessing  the  rec]uisite  qunlifi- 
cfltions^  and  applying  his  skill  and  judgment  with 
due  care,  and  is  not  ordinarily  liable  for  dam- 
ages consequent  upon  an  honest  mistake  or  an 
error  of  judgment  in  making  a  diagnosis,  in  pre- 
scribing treatment,  or  in  determining  upon  an 
operation,  where  there  is  reasonable  doubt  as  to 
the  nature  of  the  physical  conditions  involved, 
or  as  to  what  should  have  been  done  in  accord- 
ance with  recognized  authority  and  good  cur- 
rent practice.  30  Cyc.  1578;  Merrinm  v.  Ham- 
Uton.  64  Or.  470,  130  Pac.  406 ;  Wells  v.  Fer- 
ry-Baker Lum.  Co.,  57  Wash.  65.%  107  Pac. 
860,  29  L.  R.  A.  (N.  S.)  426 ;  Coombs  v.  James, 
82  Wash.  403, 144  Pac.  536;  Lorenz  v.  Booth,  84 
Wash.  550,  147  Pac.  31." 

In  Dahl  v.  Wagner,  87  Wash.  492,  495,  151 
Pac.  1079,  1060,  Judge  Chadwick,  speaking 
for  the  court,  said: 

"It  has  been  the  uniform  holding  of  this  court 
that  where  doctors  of  equal  skill  and  learning, 
being  in  no  way  impeached  or  discredited,  dis- 
agree in  opinion  upon  a  given  state  of  facts,  that 
the  courts  cannot  hold  a  defendant  in  a  mal- 
practice suit  to  the  theory  of  the  one  to  the 
exclusion  of  the  other.  This  is  the  logic  of 
Brydges  v.  Cunningham,  69  Wash.  8,  124  Pac. 
131.  It  is  enough  if  the  treatment  employed 
'have  the  approval  of  at  least  a  respectable  mi- 
nority of  the  medical  profession  who  recognized 
it  as  a  proper  method  of  treatment.'  Lorenz  v. 
Booth,  84  Wash.  560,  147  Pac.  31.  The  reason 
is  obvious.  A  man  who  is  called  upon  to  exer- 
cise professional  judgment  is  bound  only  to  the 
exerase  of  reasonable  skill  and  learning  and  dili- 
gence. 'He  is  not  liable  for  mistakes  if  he  uses 
the  method  recognised  and  approved  by  those 
reasonably  skilled  in  the  profession.'    Wdls  v. 


Ferry-Baker  lamber  Go.,  57  Wash.  6SS.  107 
Pac.  860,  29  L.  R.  A.  (N.  S.)  426:  Sawder  r. 
Spokane  Falls  ft  N.  R.  Co.,  30  Wash.  M9,  7U 
Pac.  972,  94  Am.  St.  Rep.  880;  Wbaitoo  t. 
Warner,  75  Wash.  470,  135  Pac.  235;  Shesnnan 
ft  Redfield,  Negligence,  f{  4S3-435;  Witthiui  k 
Becker,  Medical  Jurispmdeoce,  p.  SO.  This 
court  will  not  assume  to  pass  upon  the  facts,  or 
find  the  preponderance  of  the  evidence  vpon  tnjr 
question  of  fact;  nor  can  it  be  said  that  ve 
are  doing  so  in  this  case,  for  the  facts  ire  dm 
reasonably  disputable.  But  we  may  asnime  to 
say,  if  men  of  skill  and  learning  ezpiea  oon- 
trary  opinions  upon  admitted  (acts,  and  sncli 
opinions  differ,  althongb  not  preponderatiag  tli« 
one  way  or  the  other  (as  they  do  in  tliig  case), 
that  the  Inw  will  not  impose  a  Ualrflity  npon  > 
professional  man  who  acts  within  the  reasootble 
limit  of  either  opinion.  -  Nor  will  a  court  bold  i 
man  guilty  of  malpractice  when  doctors  disigrte 
as  to  methods  of  treatment,  although  it  be  tog- 
gested  that  there  is  a  more  modem  mediod  thu 
the  one  employed,  or  the  surgeon  employs  ■ 
modem  method  to  the  exclusion  of  one  tiieteto- 
fore  adopted  as  a  standard." 

In  addition  to  the  prevlons  dedalons  o( 
this  court  cited  in  the  above  quotations,  those 
of  Hoffman  v.  Watklns,  78  Wash.  118,  138 
Pac.  664,  and  Coombs  v.  James,  82  Wash. 
403,  144  Pac.  636,  may  be  noted  as  in  har- 
mony with  these  views. 

It  seems  unnecessary  to  look  to  the  deci- 
sions of  other  courts,  in  view  of  the  extent 
to  which  the  question  has  been  dealt  with 
by  this  court.  We  quote  briefly,  however, 
from  two  well-considered  decisions  of  other 
jurisdictions.  In  Stalocb  v.  Holm,  100  Minn. 
276,  283,  111  N.  W.  264,  267  (9  U  R.  A  [N. 
S.]  712),  Judge  Jaggard,  speaking  for  the 
court,  said: 

"Physicians  and  surgeons  deal  with  progrp<t- 
sive  inductive  science.  On  two  historic  occagioiu 
the  greatest  surgeons  in  our  country  met  in  con- 
ference to  decide  whether  or  not  they  should  op- 
erate upon  the  person  of  a  president  of  tlie 
United  States.  Their  conclusion  was  the  final 
human  Judgment.  They  were  not  responsible 
in  law,  either  human  or  divine,  for  the  ulumate 
decree  of  nature.  The  same  tragedy  is  enacted 
in  a  less  conspicuous  way  every  day  in  every 
-part  of  the  country.  The  same  principles  of 
justice  apply.  ShaU  It  be  held  that  in  such  cas- 
es, where  there  is  a  fundamental  difference 
among  physicians  as  to  what  concUiaion  their 
science  applied  to  knowaUe  facts  would  lead  to, 
then  what  they  with  their  knowledge,  training, 
and  experience  are  unaMe  to  decide,  and  what 
in  the  nature  of  human  iimitationa,  is  not  sus- 
ceptible of  certain  determination,  shall  be  au- 
tocratically adjudged  by  twelve  men  in  a  box, 
or  by  one  man  on  the  bench,  or  by  a  larger 
number  in  an  appellate  court,  none  of  whom  tr* 
Ukely  to  have'  the  fitness  or  capacity  to  deal 
with  more  than  the  elements  of  the  oontrorenj? 
All  the  court  can  properly  do  if  an  action  for 
negligence  should  be  brought  in  such  a  case 
would  be  to  direct  a  verdict  for  the  phystdan. 
In  WiUiams  v.  Poppleton,  3  Or.  139, 145,  Uptoo. 
J.,  said  of  a  charge  of  negligence  in  the  reduc- 
tion of  a  dislocation :  'In  cases  like  this  the 
court  and  jury  do  not  undertake  to  determine 
what  is  the  best  mode  of  treatment  or  to  de- 
cide questions  of  medical  science  upon  which 
surgeons  differ  among  themselves.' " 

In  Ewlng  V.  Ooode  (C.  C.)  78  Fed.  442, 
Judge  Taft,  then  Circuit  Judge,  observed: 

"The  naked  facts  that  defendant  performed 
oi>erations  upon  her  eye,  and  that  pain  foUowetl. 
and  that  subsequently  the  eye  was  in  such  a 
bad  condition  that  it  had  to  be  ^tracted,  es- 


Digitized  by 


Google 


Wasb.) 


MYERS  T.  EXCHANGE  NAT.  BANK 


951 


tabliah  neither  the  neirlect  and  unskillfulnesa  of 
the  treatment,  nor  the  causal  connection  between 
it  and  the  unfortunate  event.  A  ph^vaician  is  not 
a  warrantor  of  curea.  If  the  mazim,  'Res  ipsa 
knuitur,'  were  applicable  to  a  case  like  this,  and 
a  niilure  to  cure  were  held  to  be  evidence,  how- 
ever ^ight,  of  negligence  on  the  part  of  the 
physician  or  surgeon  causing  the  bad  result, 
few  would  be  courageous  enough  to  practice  the 
healing  art,  for  they  would  have  to  assume  finan- 
cial liability  for  nearly  all  the  'ills  that  flesh  is 
heir  to.' " 

We  are  of  the  opinion  that  this  record  ta 
wholly  wanting  In  evidence,  such  as  the  law 
requires  in  cases  of  this  kind,  sufficient  to 
show  that  there  was  a  failure  to  exercise 
honest  Judgment  on  the  part  of  Dr.  Thomp- 
son in  the  treatment  of  Dishman's  hand  and 
wrist.  Indeed,  the  evidence  not  only  fails  to 
show  want  of  exercise  of  honest  Judgment, 
but  according  to  a  majority  of  the  learned 
doctors  testifying  upon  the  trial  (and  this  is 
manifestly  a  question  of  opinion)  Dr.  Thomp- 
son properly  refrained  from  performing  the 
operation  it  is  claimed  he  should  have  per- 
formed. 'W'o  feci  constrained  to  decide  as  a 
matter  o*  law  that  Disliman  cannot  recover 
against  Dr.  Tliompson  because  of  failure  of 
proof'  of  negligence  on  his  part  It  follows 
as  a  matter  of  course  that  no  recovery  can 
be  had  against  the  Beneficial  Association, 
since  It  In  no  event  could  be  liable  for  any 
negligence  other  than  that  of  Dr.  Thompson. 

The  Judgment  against  Dr.  Thompson  is  re- 
versed, with  direction  to  the  superior  court 
to  dismiss  the  case  with  prejudice  as  to  him. 
The  judgment  of  dismissal  as  to  the  Benefi- 
cial Association,  from  which  Dislunan  has 
cross-appealed,  Is  affirmed. 

ELLIS,  C.  J.,  and  MOUNT  and  HOL- 
COMB,  J  J.,  concur. 


MYERS  V.  EXCHANGE  NAT.  BANK. 

(No.  13702.) 

(Supreme  Court  of  Washington.    May  11,  1917.) 

1.  CouBTs  €=>97(1)— Pedebai.  Question— Na- 
tional Banks. 

Whether  a  national  bank  is  liable  as  custo- 
dian of  a  will  for  failure  to  deliver  it  is  a  fed- 
eral question. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  328.) 

2.  Customs  and  rsAOESj«=»S— Ili^eoautt. 

No  rights  can  spring  from  a-custom  that  vio- 
lates a  law. 

[Ed.  Note.— For  otlier  cases,  see  Customs  and 
Usages.  Cent  Dig.  §S  S-IO.] 

3.  Wills  €=>211  —  rrsTODT  bt  National 
Bank— Liability  fob  Failube  to  Dblivkb 
UP — Statute. 

Where  testator  mailed  his  will  to  a  national 
bank  for  safe-keeping  in  a  sealed  envelope  witli 
a  letter  requesting  the  bank  to  hold  the  will  sub- 
ject to  his  order  during  life,  and,  upon  satisfac- 
tory proof  of  bis  death,  to  deliver  it  to  either  of 
two  parties,  and  the  bank  acknowledged  receipt 
of  the  letter  and  sealed  envelope,  saying  that  the 
envelope  had  been  filed  for  safe-keying,  umdw 
the  terms  of  the  letters  which  passed  between 
testator  and  the  l>ank  there  was  no  liability  on 


the  bank  ex  contractu  or  ex  delicto,  under 
Rem.  Code  1915.  iS  12S9,  1292,  providing  that 
any  person  having  custody  of  a  will  shall,  with- 
in 80  days  after  be  receives  knowle(I„-e  of  tes- 
tator's death,  deliver  the  will  into  the  superior 
court,  etc.,  for  its  failure  to  deliver  up  the  will. 
{Ed.  NoteL — For  other  cases,  see  Wills,  Cent 
Dig.  I  518.) 

4.  Banks  and  Banking  i8=>233  —  National 
Banks— LiABiLiTT  Imposed  bt  State. 

The  state  cannot  impose  any  liability  upon 
a  national  bank  by  adding  any  powers  to  those 
expressly  granted  or  fairly  implied  in  the  act 
authorizing  its  creation. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {{  879.  887.] 

5.  LntiTATioN  or  Actions  «=>35(1)— Actions 
fob  Pbnalties— Statutbs. 

Under  Rem.  Code  1915,  f  150,  subd.  6,  pro- 
viding that  an  action  upon  a  statute  for  a  pen- 
alty or  forfeiture  must  be  commenced  within 
three  years,  an  action  against  a  national  bank 
to  recover  for  failure  to  deliver  up  a  vrill  in- 
trusted to  it  for  safe-keeping  by  testator,  as  re- 
quired by  Rem.  Code  1915,  Sj  1280,  1292,  com- 
menced more  than  three  years  after  the  last  act 
in  administration  of  testator's  estate,  was  bar- 
red. 

[EM.  Note.— For  other  cases,  see  LiimitatioD 
of  Actions,  Cent  Dig.  U  109,  158,  150,  161, 
194.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  Annie  Myers  against  the  Ex- 
change Naticmal  Bank.  From  Judgment  dis- 
missing the  action,  plaintiff  appeals.  Af- 
firmed. 

Merrltt,  Lantry  &  Merrltt,  of  Spokane,  for 
appellant.  CuUen,  Lee  &  Matthews  and  Post, 
Russell,  Carey  &  Higglns,  all  of  Spokane,  for 
respondent 

WEBSTER,  J.  This  is  an  action  for 
damages.  A  demurrer  to  the  amended  com- 
plaint having  been  sustained  and  the  plain- 
tiff de<dining  to  plead  further,  a  Judgment 
was  entered  dismissing  the  action.  The 
plaintiff  has  appealed. 

The  essential  allegations  in  the  coraplaim 
are  that  the  respondent  is,  and  at  all  times 
hereafter  stated  was,  a  national  bank  doing 
business  in  the  city  of  Spokane ;  that  It  has 
from  the  beginning  been  the  custom  of  all 
banks.  Including  the  respondent,  to  receive 
and  accept  wills  for  safe-keeping,,  to  be  de- 
livered as  directed  upon  the  death  of  a  testa- 
tor; that  Enos  S.  Perdue,  under  the  name 
of  William  Perdue,  was  for  a  number  of 
years  a  resident  of  Uie  city  of  Spokane,  a  ca»- 
tomer  of  the  respondent,  one  of  Its  stock- 
holders, and  was  well  known  to  its  officers; 
that  in  April,  1909,  Perdue  mailed,  from  the 
city  of  IiOS  Angeles  In  the  state  of  California, 
his  last  will  and  testament  to  the  respondent 
for  safekeeping,  in  a  sealed  envelope,  with  a 
letter  requesting  it  to  bold  the  will  subject 
to  his  order  during  his  lifetime,  and,  upon 
"satisfactory  proof'  of  his  death,  to  deliver 
it  to  either  his  friend  Michael  D.  Shea  of 
Spokane  or  a  brother,   William   Perdue,  of 
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Glenmont,  Ohio,  anQ  tbat  respondent  ac- 
knowledged receipt  of  the  letter  and  sealed 
envelope,  saying  that  tbe  envelope  had  been 
filed  for  safe-keeping.  It  is  further  alleged 
that  Shea  was  well  known  to  the  officers  of 
the  bank,  was  a  resident  of  Spokane,  and 
kept  a  place  of  business  therein ;  that  Perdue 
died  In  February,  1911,  In  the  qtate  of  Ohio ; 
that,  believing  Perdue  died  Intestate,  Shea, 
at  the  instance  of  the  heirs  of  Perdue,  was 
appointed  administrator  of  his  estate;  tbat 
the  estate  was  settled  an'd  distributed  to  the 
father  and  mother  of  Perdue,  they  being  his 
sole  heirs  at  law ;  that  none  of  the  benefici- 
aries under  the  will  knew  that  the  will  exist- 
ed until  its  delivery  to  Shea  in  October,  1914; 
that  the  respondent,  through  its  president 
and  other  officers,  had  notice  and  knowledge 
of  the  death  of  Perdue  i>endlng  the  adminis- 
tration of  the  estate;  that  the  appellant,  un- 
der the  terms  of  the  will,  would  have  re- 
ceived In  excess  of  $4,000  had  the  will  been 
produced;  that  the  resi)ondent  retained  tbe 
will  In  its  possession  until  October,  1914, 
when  It  delivered  It  to  Shea  Inclosed  in  the 
sealed  enveloi>e;  that  the  estate  of  Perdue 
had  then  been  administered  and  closed  and 
tbe  property  dissipated  or  lost,  and  that  up 
to  that  date  the  respondent  "concealed  tbe 
existence"  of  the  will  from  the  appellant,  the 
other  beneficiaries  named  in  the  will,  and 
from  Shea  apd  the  brother  William  Perdue. 

The  respondent  demurred  to  the  complaint 
upon  two  grounds:  (1)  That  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tik>n;  and  (2)  tbat  tbe  action  bad  not  been 
commenced  within  tbe  time  limited  by  law. 

The  appellant,  If  we  correctly  interpret  tbe 
brief,  relies :  (a)  Upon  the  contract  evld«ic- 
ed  by  tbe  two  letters ;  and  (b)  upon  the  stat- 
ute of  this  stata  The  sections  of  the  statute 
relied  upon  are  1289  and  1292,  1  Rem.  Code, 
wblcb  provide  tbat  any  person  having  the 
custody  of  a  will  shall,  within  30  days  after 
be  shall  have  received  knowledge  of  tbe 
death  of  the  testator  or  testatrix,  deliver  the 
will  into  the  superior  court  having  jurisdic- 
tion or  to  tbe  person  named  In  the  will  as 
executor,  and  tbat  any  person  "who  shall 
willfully  fall  or  neglect"  to  so  deliver  a  will 
shall  be  liable  to  every  person  Interested  in 
tbe  will  for  damages  by  sucb  neglect 

[1]  The  respondent  is  a  national  bank,  and 
tbe  solution  of  these  questions  necessitates 
an  Interpretation  of  tbe  National  Bank  Act 
and  a  review  of  tbe  decisions  of  the  federal 
courts.  This  obviously  presents  a  federal 
question.  The  applicable  provisions  of  this 
act  are  found  in  Federal  Statutes  Annotated, 
vol.  S,  H  6133,  B136,  5169,  6211,  and  5228 
(U.  S.  Comp.  St.  1916,  H  9658,  9661,  9711, 
9774,  9815).    Section  5133  provides  tbat: 

"Associations  for  carrying  on  the  bnsineas  ot 
bankifig  [italics  ours]  under  this  title  may  be 
formed  by  any  number  of  natural  persons,  not 
less  in  any  case  than  five." 

Section  6136,  subd.  7,  provides  tbat  every 
association  shall  bare  power: 


"To  exercise  by  Its  board  of  directors,  or  doly 
authorized  officers  or  agents,  subject  to  law,  aU 
such  incidental  powers  as  shall  be  necrsnrr  to 
carry  on  the  business  of  banking;  by  discomt- 
ing  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of  debt; 
by  receiving  deposits :  by  buying  and  selliaK  ex- 
change, coin,  and  bullion ;  by  loaning  mooer  on 
personal  security;  and  by  obtaining,  ianiig, 
and  circulating  not«g  according  to  the  prorl- 
sions  of  this  title." 

Section  6211  provides  that  erery  associa- 
tion shall  make  to  the  Comptroller  of  the 
Currency  "not  less  than  five  reporter*  daring 
each  year;  "each  sucb  rc;"irt  shall  exhibit 
in  detail  and  under  appropriate  beads  tbe 
resources  and  liabilities  of  the  assodatioa 
at  tbe  close  of  business  on  any  past  day  by 
him  specified."  Section  5228  provides  that 
in  the  contingencies  there  stated,  which  are 
not  material  here,  it  shall  be  lawful  for  tha 
association  "to  deliver  special  deposits." 
.  Tbe  act  authorizing  the  creation  of  a  bank 
of  tbe  United  St&tes  received  Its  flm  in- 
terpretation by  the  federal  Supreme  Court  In 
the  case  of  McCulIoch  v.  Maryland,  4  Wheat, 
316,  4  L.  Ed.  579.  The  question  there  pt«- 
sented  was  whether  a  state  could  tax  a 
branch  of  the  Bank  of  the  United  States.  In 
deciding  that  a  state  has  no  ehich  power  the 
court  said: 

"The  court  has  bestowed  on  this  subject  its 
most  deliberate  consideration.  The  result  is 
a  conviction  tbat  the  states  have  no  power,  by 
taxation  or  otherwise,  to  retard,  impede,  bar- 
den,  or  in  any  manner  control  the  operations  of 
the  constitutional  laws  enacted  by  Congress  to 
carry  into  execution  the  powers  vested  in  the 
general  government  This  is,  we  think,  tbe  un- 
avoidable consequence  of  that  supremacy  which 
the  Constitution  has  declared.  We  are  onani- 
mously  of  opinion  that  the  law  passed  by  tb« 
Iiegislature  of  Maryland,  impoeing  a  tax  on  tlie 
Bank  of  the  United  States,  is  onconstitotional 
and  void." 

It  has  been  held  tbat  the  same  rule  applies 
to  national  banks.  Farmers'  &  Merchants' 
NU.  Bank  v.  Dearlng.  91  U.  8.  29,  28  L.  Ed. 
196.    The  reason  assigned  Is: 

"The  national  banks  •  •  •  are  instru- 
ments designed  to  be  used  to  aid  the  govern- 
ment in  the  administration  of  an  importaat 
branch  of  the  public  service." 

In  Easton  t.  Iowa,  188  U.  S.  220,  23  Sup. 
Ct.  288,  47  L.  Ed.  452,  the  president  of  a 
national  bank  was  convicted  and  sentenced, 
under  the  provisions  of  a  statute  of  the  state 
of  Iowa,  for  Receiving  a  'deposit  at  a  Ume 
when  be  knew  the  bank  was  Insolvent  In 
reversing  tbe  case  the  court  sold  that  the 
federal  law  creating  and  regulating  natiooal 
banks  "has  In  view  the  erection  of  a  system 
extending  throughout  the  country,  and  in- 
dependent, so  far  as  powers  conferred  are 
concerned,  ot  state  legislation,  which,  if  per- 
mitted to  be  applicable,  might  Impose  limita- 
tions and  restrictions  as  various  and  as  nu- 
merous as  the  states." 

In  McCormick  v.  Market  Bank,  165  IT.  S. 
538,  17  Sup.  Ct  433,  41  Ia  Ed.  817,  It  was 
decided  tbat  a  national  bank  In  process  of 
organizatlun,  but  which  had  not  been  an- 
tboilased  by  tbe  Comptroller  of  tbe  Currency 
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-to  commence  the  basinees  of  banking,  was 
xiot  liable  for  a  breach  of  a°  five-year  lease 
^whlch  It  had  executed  with  a  view  to  obtain- 
ing certain  offices  to  be  used  and  occupied  by 
It  for  bonking  purposes.  This  view  was  bas- 
ed on  the  provisions  of  the  federal  statute, 
to  the  effect  that  no  such  association  shall 
transact  any  business  "except  such  as  is  in- 
cidental and  necessarily  preliminary  to  its 
organization,"  until  It  has  been  authorized  by 
tbe  Comptroller  to  commence  the  business  of 
banking.  In  the  course  of  the  opinion  the 
coart  said: 

•<  •  •  •  xhe  lease  is  void,  cannot  be  made 
good  by  estoppel,  and  will  not  support  an  action 
to  recover  anything  beyond  the  value  of  what 
the  defendant  has  actually  received  and  en- 
joyed." 

In  California  Bank  v.  Kennedy,  167  TT.  a 
362,  17  Sup.  Ct.  831,  42  L.  Ed.  198,  the  action. 
was  brought  to  recover  a  judgment  against 
a  national  bank  which  had  sought  to  sub- 
scribe for  stock  In  a  savings  bank.  Both 
banks  had  become  insolvent  The  action  was 
based  ujKm  a  statute  of  the  state  of  Califor- 
nia, on  the  theory  that  the  national  bank  was 
a  stockholder  in  the  savings  bank  and  In  con- 
sequence liable  under  the  laws  of  the  state 
to  pay  the  debts  of  the  savings  bank  In  pro- 
portion to  the  amount  of  stock  held  and  own- 
ed by  it  The  bank  had  received  a  dividend 
from  the  state  bank  before  the  latter  be- 
came insolvent.  The  record  presented  two 
qnestlons: 

"(1)  Do  the  statutes  of  the  United  States 
(Kev.  Stat  §  6136  et  seq.),  relating  to  the  or- 
ganization and  powers  of  national  banks,  pro- 
hibit them  from  purchasing  or  subscribing  to 
the  stock  of  another  corporation. 

"(2)  The  transfer  of  the  stock  in  question  to 
the  bank  being  unauthorized  by  law,  does  the 
fact  that,  under  some  circumstances,  the  bank 
might  have  legally  acquired  stock  in  the  cor- 
poration estop  the  bank  from  setting  up  the  Il- 
legality of  the  transaction?" 

Both  questions  were  resolved  in  favor  of 
the  immunity  of  the  national  bank.  In  de- 
ciding the  first  question  the  court  said: 

"As  to  the  first  question,  it  is  settled  that  the 
United  States  statutes  relative  to  national  banks 
constitute  th^  measure  of  the  authority  of  snch 
corporations,  and  that  they  cannot  rightfully 
exercise  any  powers  except  those  expressly 
granted,  or  which  are  incidental  to  carrying  on 
the  business  for  which  they  are  established.    Lo- 

fan  County  Bank  v.  Townsend,  139  U.  S.  67, 
3  [11  Sup.  Ct  496,  35  L.  Ed,  107].  No  ex- 
press power  to  acquire  the  stock  of  another  cor- 
poration is  conferred  upon  a  national  bank,  but 
It  has  been  held  that,  as  incidental  to  the  power 
to  loan  money  on  personal  security,  a  bank  may, 
in  the  usual  course  of  doing  such  business,  ac- 
cept stock  of  another  corporation  as  collateral, 
and  by  the  enforcement  of  its  rights  as  pledgee 
it  may  become  the  owner  of  the  collateral  and 
be  subject  to  liability  as  other  stockholders. 
National  Bank  v.  Case,  99  U.  S.  628  [25  L.  Ed. 
448].  So,  also,  a  national  bank  may  be  eon- 
ceded  to  possess  the  incidental  power  of  accept- 
ing in  good  faith  stock  of  another  corporation 
as  security  for  a  previous  indebtedness.  It  is 
clear,  however,  that  a  national  bank  does  not 
possess  the  power  to  deal  in  stocks.  The  pro- 
hibition is  implied  from  the  failure  to  giant  the 
power," 


Addressing  itself  to  the  second  question, 
it  was  said: 

"Whatever  divergence  of  opinion  may  arise  on 
this  -question  from  conflicting  adjudications  in 
some  of  the  state  courts,  in  this  court  it  is  set- 
tled in  favor  of  the  right  of  the  corporation  to 
plead  its  want  of  power ;  that  is  to  say,  to  as- 
sert the  nullity  of  an  act  which  is  an  ultra  vires 
act.  •  •  •  'A  contract  of  a  corporation, 
which  is  ultra  vires,  in  the  proper  sense,  that 
is  to  say,  outside  the  object  of  its  creation  as  de- 
fined in  the  law  of  its  organization,  and  there- 
fore beyond  the  powers  conferred  upon  it  by  the 
Legislature,  is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The  objection  to 
the  contract  is,  not  merely  that  the  corporation 
ought  not  to  have  made  it,  but  that  it  could 
not  make  it.  The  contract  cannot  be  ratified 
by  either  party,  because  it  could  not  have  been 
authorized  by  either.  No  performance  on  ei- 
ther side  can  give  the  unlawful  contract  any 
validity,  or  be  the  foundation  of  any  right  of 
action  upon  it'  •  •  •  As  said  in  McCormick 
V.  Market  National  Bank,  165  U.  S.  538,  549  [17 
Sup.  Ct  433,  436  (41  L.  Ed.  817)]:  'The  doe- 
trine  of  ultra  vires,  by  which  a  contract  made 
by  a  corporation  beyond  the  scope  of  its  cor- 
porate powers  is  unlawful  and  void  and  will  not 
support  an  action,  rests,  as  this  court  has  often 
recognized  and  affirmed,  upon  three  distinct 
grounds:  The  obligation  of  any  one  contracting 
with  a  corporation  to  take  notice  of  the  legal 
limits  of  its  powers ;  the  interest  of  the  stock- 
holdera  not  to  be  subject  to  risks  which  they 
have  never  undertaken;  and,  above  all,  the  in- 
terest of  the  public  that  the  corporation  shall 
not  transcend  the  powers  conferred  upon  it  by 
law.'  •  •  ♦  Applying  the  principles  of  law 
thus  settled  to  the  case  at  bar,  the  result  is 
free  from  doubt  The  power  to  purchase  or  deal 
in  stock  of  another  corporation,  as  we  have  said, 
is  not  expressly  conferred  upon  national  banks, 
nor  is  it  an  act  which  may  be  exercised  as  inci- 
dental to  the  powers  expressly  conferred.  A 
dealing  in  stocks  is  consequently  an  ultra  vires 
act.  Being  such,  it  is  without  efBcacy.  Pearce 
T.  Railroad  Co.,  21  How.  441,  445  [16  L.  Ed. 
184].  Stock  so  acquired  creates  no  liability  to 
the  creditors  of  the  corporation  whose  stock  was 
attempted  to  be  transferred.  Cook  on  Stock  and 
Stockholders,  vol.  1,  p.  43o,  note  1  to  section 
316,  and  authorities  there  cited." 

It  was  farther  held  that  the  bank  was  not 
estopped  from  questioning  its  ownership  of 
stock  and  consequent  liability  because^  of  its 
receipt  of  dividends  on  the  stock  Of  the  sav- 
ings bank. 

The  same  principles  were  announced  in 
Concord  First  NU.  Bank  v.  Hawkins,  174  U. 
S.  364,  19  Sup.  Ct  739,  43  L.  Ed.  1007,  w;here 
a  receiver  of  an  insolvent  national  bank 
sought  to  enforce  a  stockholder's  liability 
against  another  national  bank  which,  prior  to 
Its  insolvency,  had  purchased  of  a  third  par- 
ty, with  a  portion  of  its  surplus  funds,  a 
number  of  shares  of  stock  of  the  insolvent 
bank  as  an  investment  In  meeting  an  argu- 
ment that  the  liability  was  not  contractual, 
but  statutory,  the  court  said: 

"In  the  present  case  it  is  sought  to  escape  the 
force  of  these  decisions  by  the  contention  that 
the  liability  of  the  stockholder  in  a  national 
bank  to  respond  to  an  assessment  in  ease  of  in- 
solvency is  not  contractual,  but  statutory.  Un- 
doubtedly, the  obligation  is  declared  by  the  stat- 
ute to  attach  to  the  ownership  of  the  stock,  and 
in  that  sense  may  be  said  to  be  statutory.  But 
as  the  ownership  of  the  stock,  in  most  cases, 
arises  from  the  voluntary  act  of  the  stockholder, 
he  must  be  regarded  as  having  agreed  Or  con- 
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tracted  to  be  subject  to  the  obligation.  How- 
ever, whether,  in  the  case  of  persons  sui  juris, 
this  liability  is  to  be  regarded  as  a  contractual 
incident  to  the  ownership  of  the  stock,  or  .as  a 
statutory  obligation,  does  not  seem  to  present 
a  practical  question  in  the  present  case." 

Merchants*  National  Bank  v.  Wehrmann, 
202  U.  S.  295,  26  Sup.  Ct  613,  50  L.  Ed.  1036, 
bad  its  origin  In  a  bill  for  the  dissolution  of 
a  partnership,  a  receiver,  and  an  acvoont. 
The  partnership  was  formed  to  purcbase, 
improve,  divide  into  lots,  and  sell  a  lease- 
bold.  The  Merchants'  National  Bank  took 
nine  shares  as  security  for  a  debt,  and  after- 
wards became  the  owner  of  tbem  in  satisfac- 
tion of  tbe  debt  It  devel(H)ed  that  a  contri- 
bution was  required  to  pay  the  debts  of  the 
firm.  Some  of  tbe  parties  being  insolvent, 
tbe  bank  was  diarged  with  tbe  full  share  of 
an  insolvent  partner.  DiCterentiating  be- 
tween a  corporation  and  a  partncrsblp,  the 
court  said: 

"But  when  a  Bimilar  transfer  is  made  of  a 
share  in  a  partnership  it  means  that  tbe  traiis- 
feree  at  once  becomes  a  member  of  the  firm 
and  goes  into  its  business  with  an  unlimited  per- 
Bonal  liability,  in  short,  does  precisely  what  a 
national  bank  has  no  authority  to  do.  •  •  • 
As  the  bank  waa  not  estopped  by  its  dealings 
to  deny  that  it  was  a  partner,  it  was  not  estop- 
ped to  deny  all  liability  for  partnership  debts."' 

In  First  Ntl.  Bank  oC  Ottawa  v.  Converse, 
200  U.  S.  425,  26  Sup.  Ct  306,  50  L.  Ed.  537, 
it  was  decided  that  a  national  bank  cannot 
take  stock  In  a  new  speculative  corporation 
with  tbe  common  double  liability  in  satisfac- 
tion of  a  debt.  In  Farmers'  &  Merchants' 
Ntl.  Bank  v.  Smith,  77  Fed.  129,  23  C.  C.  A. 
80,  It  was  held  that  the  bank  was  not  liable 
upon  Its  guaranty  of  a  mortgage  bond  which 
it  had  sold  on  commission  as  a  broker,  be- 
cause the  brokerage  business  was  not  within 
the  legitimate  sphere  of  banking.  In  Bowen 
v.  National  Bank,  94  Fed.  925,  36  C.  C.  A. 
653,  it  was  held  that  the  bank  was  not  liable 
on  Iti^  engagement  to  pay  debts  of  a  ttiird 
persoq  when  stt<3i  person  had  no  funds  on 
deposit,  a  fact  known  to  both  the  platntltF 
and  the  bank.  The  case  was  complicated  by 
the  fact  that  the  idalntlff  relied  npon  the 
guaranty  and  cashed  the  checks  on  tbe  faith 
thereof.  The  court  said  there  was  in  the 
federal  act  authorizing  the  creation  of  na- 
tional banks  "no  grant  of  power  to  guarantee 
the  debt  of  another,  nor  can  such  guaranty 
be  said  to  be  Incidental  to  the  business  of 
banking."  It  Is  important  to  bear  in  mind 
that  neitber  of  these  cases  presented  the 
question  of  a  guaranty  upon  an  indorsement 
of  commercial  paper  taken  in  the  ordinary 
course  of  banking  and  rediscounted. 

Commercial  Ntl.  Bank  v.  Plrie,  82  Fed. 
799,  27  a  C.  A.  171,  voices  the.same  principle. 
In  Cooper  v.  Hill,  94  Fed.  582,  36  C.  O.  A. 
402,  it  was  held  that  a  national  bank  whidi 
has  lawfully  acquired  a  mining  pr(q>erty  has 
implied  authority  to  pump  the  water  out  of 
tbe  shafts  and  drifts  to  put  it  in  a  condition 
in  whidi  It  oould  be  examined  by  a  purchas- 
er, but' that  It  has  no' authority,  when  no  pur- 


chaser was  found,  to  expend  money  in  pros- 
pecting for  paying  ore  npon  the  property  in 
which  none  had  ever  been  diaoovered.  In 
Hotchkin  v.  TTiird  NO.  Bank,  219  Mas«.  234, 
106  N.  E.  974,  It  was  held  that  the  bank  was 
not  liable  in  damages  for  tbe  breach  of  an 
executory  contract  to  sell  and  deliver  share* 
of  the  capital  stock  in  another  corporation. 
whi<A  it  did  not  have,  but  which  belonged  to 
a  client  whom  it  sought  to  represent  Tbe 
court  distinguished  bet:^een  stock  acquired 
by  a  national  bank  in  payment  or  in  satisfac- 
tion of  a  loan  and  the  buying  and  selling  of 
stocks  as  a  source  of  revenue  or  profit. 

In  supiwrt  of  the  theory  that  the  will  was 
a  special  deposit  within  the  meaning  of  Na- 
tional Bank  Act,  {  522S,  supra,  the  appellant 
has  dted  National  Bank  v.  Qrabam,  100  r. 
S.  699,  25  L.  Ed.  750.  In  that  case  a  national 
bank  received  for  safe-keeping  certain  gov- 
ernment bonds,  which  the  Jury  found  were 
lost  by  the  gross  negligence  of  tbe  bank  or 
its  officers,  and  returned  a  verdict  for  the  de- 
positor for  tbe  value  of  the  bonds.  It  was 
held  that  National  Bank  Act,  {  5228,  supra, 
authorized  national  banks  to  deliver  "ipe- 
cial  deposits,"  implying  clearly  that  a  nation- 
al bank  as  a  part  of  its  legitimate  business 
may  receive  audi  "special  deposits,"  and  that 
the  phrase  "spedal  deposits"  thus  used  em- 
braces deposits  audi  as  that  here  in  qoestioD. 

Among  other  cases  cited  by  the  court  to 
sustain  its  view  is  Foster  v.  E^ssex  Bank,  17 
iMass.  479,  9  Am.  Dec.  168.  In  that  case  tbe 
special  deposit  was  a  cask  oontaining  gold. 
Quoting  from  Pattison  v.  Syracuse  Ntl.  Bank, 
80  N.  Y.  82,  86  Am.  Rep.  582,  It  was  said: 

"A  reference  to  the  Iiistory  of  banking  dis- 
closes that  the  chief,  and  in  some  cases  tbe  only, 
deposits  received  by  the  early  banks  were  special 
deposits  of  money,  bullion,  plate,  etc.,  for  safe- 
keeping, to  be  specifically  returned  to  the  deposi- 
tor; that  such  was  the  aharacter  of  the  boii- 
ness  done  by  tbe  Bank  of  Venice  (the  earliest 
bank)  ajid  the  old  Bank  of  Amsterdam,  and  that 
tbe  same  business  was  done  by  tbe  Goldsmiths 
of  London  and  the  Bank  of  England,  and  we 
know  of  none  of  the  earlier  banks  where  it  wai 
not  done." 

In  American  Ntl.  Bank  v.  E.  ^.  Adams  k 
Co.,  44  OkL  129, 143  Pac.  508,  L.  B.  A.  1915B, 
M2,  It  was  held  that  a  stock  of  shoes  was 
not  a  special  deposit  within  the  meaning  of 
the  National  Bank  Act.  In  that  case  the 
shoes  were  received  by  the  bank  as  a  spedal 
deposit,  and  stored  in  a  room  under  its  con- 
trol and  adjoining  Its  office. 

There  is  a  wide  hiatus  between  a  cask  con- 
taining gold,  coin,  money,  bullion,  and  plate 
and  a  stock  of  shoes.  No  case  has  been  dt- 
ed In  which  a  federal  court  lias  held  any- 
thing to  be  a  special  deposit  except  somethins 
having  an  intrinsic  value.  In  National  Bank 
V.  Graham,  tbe  court  adverted  to  the  fact 
that  the  cashier  of  the  bank  cut  tbe  coupons 
from  the  bonds  and  placed  the  proceeds  to 
tbe  credit  of  the  depositor. 

Sections  5136  and  5228  of  the  NaUonal 
Bank  Act  should  be  read  and  construed  to- 
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gether.  It  must  be  kept  In  mind  that  iia- 
tlpnal  banks  can  only  be  incorporated  to  car- 
ry on  the  business  of  banking.  Section  6130, 
subd.  7,  defines  the  manner.  In  which  bank- 
ing shall  be  carried  on;  that  is: 

"By  discounting  and  negotiating  promissory 
notes,  draftn,  bills  of  exchange,  and  other  evi- 
dences of  debt ;  by  receiving  deposits ;  by  buy- 
ing nnd  selling  exchange,  com,  and  bullion ;  by 
loaning  money  on  personal  secarity ;  and  by  ob- 
taining, issning,  and  circulating  notes  according 
to  the  provisions  of  this  title. 

The  words  In  tbla  secticm  "by  receiving 
deposits"  and  the  words  "special  deposits" 
in  section  6228  mean  substantially  the  same 
thing,  viz.  that  the  deposit  must  be  such  as 
Is  fairly  embraced  in  the  "boslnestf  of  bank- 
Ing."  The  meaning  is  made  clear  In  Califor- 
nia Bank  T.  Kennedy,  supra,  where  It  is  said 
that  the  statute  relative  to  national  banks 
constitutes  "the  measure  of  the  authority  of 
such  corporation,"  and  that  they  cannot 
rightfully  exercise  any  powers  except  thoise 
specially  granted,  or  which  are.  Incidental  to 
the  carrying  on  of  business  for  which  they 
are  established.  The  right  to  receive  deposits 
Is  expressly  granted.  The  right  to  receive 
special  deposits  is  Impliedly  granted,  but 
these  qpedal  deposits  must  be  incidental  to 
the  business  of  banking. 

The  purpose  of  the  National  Bank  Act  Is 
twofold:  First,  the  bank  is  an  agency  of  the 
federal  governmoit  to  aid  It  in  carrying  out 
Its  enumerated  powers;  secondy{the  bank  Is 
designed  to  afford  a  safe  means  of  doing 
business.  The  act  confers  large  powers  upon 
the  Comptroller  of  the  Currency  in  aid  of 
the  accomplishment  of  both  of  these  ends. 
It  provides  many  checks  and  balances.  The 
bank  Is  required  to  make  frequent  reports 
to  the  Comptroller.  Eiacb  report  must  ex- 
hibit in  detaU  "the  resources  and  liabilities" 
of  the  association.  If  a  national  bank  may 
be  permitted  to  hold  a  will  for  safe-keeping 
for  one  of  its  customers,  it  may  do  so  for  all. 
It  Is  obvious  that  a  large  dty  bank  might 
thus  beomne  the  custodian  of  many  hundreds 
of  wills.  If  liable  at  all  In  consequence  of 
such  holding,  there  might  arise  many  large 
obligations  which  would  not  appear  in  the 
report  to  the  Comptroller  and  of  which  he 
would  have  no  knowledge,  thus  nullifying  at 
least  some  of  the  safeguards  of  the  statute. 

[2]  It  is  alleged  in  the  complaint  that  It 
has  been  the  custom  of  the  respondent  to  re- 
ceive wills  for  safe-keeping.  Language  may 
be  found  in  National  Bank  v.  Graham  which 
would  Impose  a  liability  upon  the  bank  under 
this  allegation,  but  we  think  this  view  is 
modified  by  the  later  opinions  of  the  federal 
Supreme  Court  which  we  have  reviewed. 
The  view  of  the  later  cases  is  that  the  power 
to  receive  such  a  deposit  must  be  expressly 
granted  or  fairly  implied.  It  is  elementary 
that  no  rights  can  spring  from  a  custom  that 
violates  a  law.  Paul  v.  Seattle,  40  Wash. 
294,  82  Pac.  601. 


[3,4]  Is  the  respondent  liable  under  our 
statute?  We  have  determined  that  there  Is 
no  liaUllty  upon  the  respondent,  either  ex 
contractu  or  ex  delicto,  under  the  terms  of 
the  letters  which  passed ,  between  the  re- 
spondent and  Perdua  It  is  equally  plain 
that,  imder  the  federal  decisions  which  we 
have  reviewed,  the  state  cannot  impose  anj- 
llability  upon  a  national  bank  by  adding  any 
powers  to  those  expressly  granted  or  fairly 
Implied  in  the  act  authorizing  its  creation. 

[i]  There  Is  another  reason  why  the  ap- 
pellant cannot  recover  under  our  statute. 
The  decree  of  distribution  in  the  adminis- 
tration of  the  Perdue  estate  was  entered  on 
the  23d  day  of  July,  1912.  This  action  was 
commenced  In  October,  1916,  more  than  three 
years  after  the  last  act  in  the  administra- 
tion of  the  Perdue  estate  was  performed. 
Then,  If  at  all,  the  cause  of  action  arose.  An 
action  upon  the  statute  for  a  penalty  must 
be  commenced  within  three  years  from  the 
date  the  cause  of  action  arose.  1  Bern.  Code, 
I  159,  subd.  6.  The  cause  of  action,  if  any. 
Is  under  this  section,  and  not  under  subdi- 
vision 4,  "an  action  for  relief  upon  the 
ground  of  fraud."  This  view  is  supported  by 
tiie  recent  decisions  of  this  court:  Thomas  v. 
Richter,  88  Wash.  461, 163  Pac.  333 ;  Golden 
Ragle  Min.  Co.  ▼.  Imperator-Qullp  Co.,  161 
Pac.  848;  Cornell  v.  Edsen,  TS  Wash.  662, 139 
Pac.  602,  61  L.  B.  A.  (N.  S.)  279. 

It  Is  argued  by  the  respondent  that  the 
cause  of  action  arose,  if  at  all,  at  the  time 
the  property  was  appraised.  In  view  of  the 
fact  that  the  respondent's  president  was  one 
of  the  appraisers,  and  that  this  fact  is  re- 
lied upon  by  the  appellant  as  showing  the 
knowledge  of  the  bank  of  the  death  of  Per- 
due. We  need  not  decide  whether  this  date 
or  the  date  of  final  settlement  and  dlstrlbn- 
tion  of  the  estate  controls,  as  the  statute 
operates  as  a  bar  in  either  case. 

The  Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  MORRIS  and  MAIN, 
JJ.,  concur. 

HARMENI  V.  BELLARTS. 

(Supreme  Court  of  Oregon.    May  15,  1917.) 

VeNDOB  and  PUBOHASBB  lO-.lll    Rbsoibbion— 
StTTTICIENCT  OF  EVIDBNCB. 

Testimony  of  plaintitE  purchaser  and  anoth- 
er that  the  vendor  misrepresented  a  boundary 
line,  does  not  warrant  a  rescission,  where  the 
abstract,  deeds,  and  maps  correctly  describing 
the  property  were  examined  by  the  plaintiCTs 
agents,  especially  where  plaintiff  seeks  to  re- 
scind after  the  property  has  decreased  in  value. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  69-76.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  H.  H.  Belt,  Judge. 

Suit  by  Eugene  Marmeni  against  Henry  J. 
Bellarts.  Decree  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 


«=9F0T  other  om«s  see  Mme  totd«  and  KBT-KUUBER  In  all  Ker-Numberad  DlgeeU  sad  Indn;*.^ 
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Thl8  ts  a  snlt  to  rescind  a  sale  of  real 
property,  to  cancel  a  mortgage  and  note  and 
to  recover  the  payments  made  on  the  pur- 
chase price.  H.  3.  Bellarts  owned  land  in 
the  city  of  Portland  upon  which  was  located 
a  large  10-room  dwelling  house.  The  premis- 
es are  described  thus:  Lot  6  In  block  4  In 
Beacon  Heights,  and  also  a  strip  30  feet  In 
width  along  the  east  end  of  lot  6.  Bellarts 
conveyed  by  warranty  deed  lot  6  and  the  30- 
foot  strip  along  the  east  end  of  the  lot,  "all 
according  to  the  duly  recorded  map  and  plat 
thereof  as  the  same  appears  of  record  In  said 
Maltn<Hnah  county,  Oregon,"  to  Eugene  Mar- 
meni  on  March  15,  1912,  for  the  agreed  price 
of  13,750,  of  which  $600  was  paid  in  cash, 
and  Marmenl  paid  the  remainder  of  the  par- 
chase  price  by  giving  his  promissory  note  for 
|3,1S0,  and  a  mortgage  on  the  realty  as  se- 
curity. The  principal  sum  of  the  note,  with 
interest,  was  made  payable  in  monthly  in- 
stallments of  not  less  than  $25,  commencing 
with  April  15,  1912.  Marmenl  at  once  took 
possession,  rented  the  premises,  and  received 
the  rents.  He  paid  the  monthly  installments 
on  the  note  until  and  including  the  month  of 
June  In  1914.  In  August,  1914,  Marmenl  ten- 
dered a  deed,  together  with  the  rentals  col- 
lected by  him,  and  demanded  that  Bellarts 
cancel  the  note  and  mortgage  and  return  the 
payments  made  by  him.  Upon  the  refusal  of 
Bellarts  to  comply  with  the  demand,  Mar- 
menl commenced  this  suit  to  rescind  the  sale, 
on  the  ground  that  he  had  been  induced  to 
purchase  by  misrepresentations  concerning 
the  location  of  the  boundaries  of  the  prem- 
ises. The  defendant  denied  the  charge  of 
fraud,  alleged  an  affirmative  defense,  and  al- 
so prayed  for  a  foreclosure  of  the  mortgage. 
The  decree  of  the  trial  court  was  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Henry  M.  Elmbell,  of  Portland,  for  appel- 
lant E.  B.  Seabrook,  of  Portland  (Malarkey, 
Seabrook  &  Dibble,  of  Portland,  on  the  brieQ, 
for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  We  can  have  a  better  understanding 
of  the  situation  if  we  flrst  describe  the  prem- 
ises. Bellarts  owned  lot  6,  together  with  a 
30-foot  strip  on  the  east  end  of  the  lot  Lot 
6  faces  Ninth  street  on  the  west  with  a 
frontage  of  45  feet  and  it  is  51.8  feet  in 
iepth.  Adding  the  .30-foot  strip  to  lot  6,  it 
will  be  seen  that  the  premises  owned  by 
Bellarts  were  45  feet  in  width  by  81.8  feet  in 
length.  Adjoining  the  east  end  of  the  prem- 
ises owned  by  Bellarts  is  a  second  30-foot 
strip  which  has  been  made  prominent  by  this 
litigation.  For  convenience  the  first  30-foot 
strip,  or,  in  other  words,  the  oqe  adjoining 
lot  6,  vrill  be  referred  to  as  A,  and  the  other 
30-foot  strip  will  be  designated  as  B.  An 
iron  fence  extended  across  the  front  end  of 
lot  6.  A  board  fence  extended  along  the 
south  side  of  lot  6,  A  and  B,  and  the  same 
kind  of  a  fence  was  maintaloe^  along  the 


north  line  of  lot  6,  A  and  B;  and  a  similar 
fence  was  constructed  along  the  east  line  of 
B.  In  brief,  if  we  consider  lot  6,  A  and  B, 
as  a  single  tract  they  were  Inclosed  with  an 
iron  fence  on  the  west,  and  with  a  board 
fence  along  the  north  and  south  sides  and 
on  the  east  end.  While  the  evidence  Is  con- 
flicting, it  fairly  appears  that  a  fence  mad« 
of  wire  netting  was  maintained  on  the  lloe 
between  A  and  B.  The  dwelling  house  cov- 
ers nearly  all  of  lot  6  and  A,  as  it  la  onl; 
about  8  or  10  feet  from  the  ftont  of  the 
building  to  the  street  and  It  Is  aboot  tbe 
same  distance  from  the  rear  of  the  house  to 
the  east  line  of  A 

The  persons  to  be  kept  in  mind  are  H.  J. 
Bellarts,  tbe  vendor,  Eugene  Marmenl,  tbe 
vendee,  Louis  Deluchi,  a  real  estate  agent, 
and  M.  O.  Montrezza,  who  was  admitted  to 
practice  as  an  attorney  at  law  in  June  1912. 

Marmenl  had  "a  little  mMiey"  in  1912,  and, 
as  he  expressed  it,  "I  thought  I  better  boy  a 
little  piece  of  property  before  I  spend  the 
money."  Montrezza  was  advised  by  his  cli- 
ent Marmenl  that  the  latter  "wanted  to  inu<- 
chase  a  house  somewhere,"  and  the  former 
then  asked  Deluchi  "If  he  had  anything  to 
submit"  Deluchi  afterwards  took  Montrcs- 
za  and  Marmeni  and  showed  them  tbe  prop- 
erty on  March  12,  1912.  Deluclii  bad  previ- 
ously seen  Bellarts  and  arranged  for  a  brok- 
er's commission  in  the  event  he  found  a  par- 
chaser  fmr'th^  property.  Deluchi  avera  that 
Bellarts  told  him  that  his  property  indnded 
all  within  the  board  fence;  but  Bellarts  de- 
nies this,  and  says  that  he  did  not  tell  Del- 
uchi anything  about  the  dimensions  except 
that  he  owned  lot  6  and  a  30-foot  strip.  Mar- 
menl testified  that  when  looking  over  the 
premises  Deluchi  told  him  that  the  property 
he  was  to  buy  included  all  the  land  within 
the  board  fence,  and  Delucbi  testified  to  the 
same  effect  After  inspecting  the  property 
Marmchi,  Deluchi,  and  Montrezza  immediate- 
ly went  to  Bellarts,  and  after  some  conversa- 
tion Marmenl  figreeA  to  purchase  the  prop- 
erty, paid  Bellarts  $40  to  bind  the  bargain, 
and  took  a  receipt  which  recited  the  pay- 
ment of  the  deposit  and  that  Marmenl  was 
to  have  an  opportunltj-  to  examine  the  ab- 
stract The  receipt  was  not  produced;  but 
Montrezza  testified  that  he  prepared  the  re- 
ceipt, and  he  also  stated  that  because  of  the 
fact  that  he  had  not  yet  been  admitted  to  prac- 
tice as  an  attorney  at  law  he  was  especially 
careful  to  see  that  it  contained  a  correct  de- 
scription of  the  property.  Bellarts  produced 
and  delivered  an  abstract  together  with 
three  deeds,  one  from  Sarah  Calvet  to  Otto 
Myhre,  one  from  the  guardian  of  the  estate 
of  Myhre  to  Bellarts,  and  one  from  Myhre  to 
Bellarts.  Not  wishing  to  assume  the  re- 
sponsibility of  examining  the  title,  Montrei- 
za  delivered  the  abstract  to  Samuel  Olson, 
an  attorney,  who  examined  the  abstract  and 
gave  a  written  opinion  on  March  15,  1912,  to 
tbe  effect  that  Bellarts  owned  the  property 
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In  fee  sixnple.    The  sale  was  dosed  on  March 
15.  1»12,  when  Marmenl,  Montrezza,  Deluchl, 
and  Bellaits  went  to  the  office  of  J.  A.  Straw- 
bridge  for  the  purpose  of  signing  and  pass- 
ing the  necessary  papers.    Marmenl  paid  Bel- 
larts  $560,  which  with  the  $40  deposit  made 
a  total  cash  payment  of  |600.    Bellarts  deliv- 
ered  a   warrant;  deed  to  Marmenl,  and  the 
latter  delivered  his  note  and  morrgage  to  the 
former.     Before  the  deed  and  mortgage  were 
delivered,  Montrezza  examined  them  for  the 
pnrpoBe  of  ascertaining  whether  they  were 
properly  drawn,  and  more  especially  to  see 
whetlier  the  description  corresponded  with 
the  description  in  the  abstract. 

Tbe  description  in  the  deed  to  Marmenl  is 
In    exact  conformity   with   the   description 
fonnd  In  the  abstract  and  three  deeds  which 
were  delivered  with  it,  and  also  with  the  de- 
scription fonnd  in  the  written  opinion  by 
Olson   concerning  tbe  title.     Thfe  first  page 
of  the  abstract  reads  thus:   "Lot  6,  block  4, 
Beacon  Heights,  also  a  strip  of  land  80  feet 
wide  along  the  east  side  of  said  lot  6."  '  The 
second  page  contains  a  map  of  lot  6  and  tbe 
otber  lots  in  the  block  facing  Ninth  (Street. 
Tbe  map  plainly  shows  that  the  width  of  lot 
9  Is  45  feet  and  that  its  length  Is  C1.8  feet 

While  the  liability  of  Bellarts  does  not 
necessarily  depend  upon  whether  he  showed 
the  premises  to  Delnchl  or  upon  whether  he 
told  Deluchl  that  he  owned  all  the  property 
wltbln  the  board  fence,  nevertheless  the  tes- 
timony   concerning    those    matters    may    be 
helpful  In  determining  the  credibility  of  the 
witnesses.     The  testimony  of  Delnchl  con- 
cerning a  wmnan  cleaning  the  house,  togeth- 
er with  what  Mrs.  Bellarts  says  about  clean- 
ing   the  house,   rather  Indicates  that   Bel- 
larts never  accompanied  Deluchl  to  the  prem- 
ises.   Bellarts  knew  that  he  owned  lot  6  and 
A,  and  he  also  knew  that  tbe  deeds  under 
which  he  claimed  title  did  not  embrace  B. 
Bellarts  had  the  abstract,  and  it  is  to  be  pre- 
sumed that  he  knew  that  the  map  showed 
that  lot  6  was  51.8  feet  long,  and  that  he, 
therefore,  knew  that  81.8  feet  was  the  depth 
of  his  property.    Being  aware  ol  all  of  this, 
It  would  be  quite  extraordinary  for  Bellarts 
to  represent  that  be  owned  all  within  the 
board  fence,  and  then  deliver  the  abstract 
and  three  deeds  for  inspection,  knowing  that 
the  abstract  plainly  showed  the  dimensions 
of  the  premises  owned  by  him.    One  cannot 
read  the  transcript  without  being  impress- 
ed with  the  idea  that  Deluchi  is  decidedly 
fricndly  to  Marmenl,  and  yet  it  is  a  most  sig- 
nificant circumstance  that  Deluchi  admitted 
that  when  they  Inspected  the  premises,  the 
board  fence  along  the  east  end  of  B  appeared 
to  be  more  than  100  feet  from  the  street. 
When  a  witness  for  the  plaintiff  and  asked, 
"How  far  did  it  look  from  tbe  front  fence  to 
the  back  fence?"  he  answered,  "Fully  over 
a  hundred   feet."     And  in   response  to  the 
next  question,  "Anybody  could  see  that,  tbe 
same  as  yon?"  he  answered,  "Sure."    It  will 


be  recalled  tiiat  Montrezza  prepared  tbe  re- 
ceipt for  the  $40  deposit,  and  that  be  was 
careful  to  insert  the  descriptiiHi  in  tbe  re- 
c^pt.  Montrezza  knew  what  Marmenl  was 
baying,  and  so  did  Olson.  Both  Montrezza 
and  Olson  were  Agents  for  Marmenl,  and 
their  knowledge  was  his  knowledge.  Olson 
knew  the  length  of  the  property  to  ^  pur- 
chased, because  tbe  map  in  tbe  abstract  told 
him  the  dimensions,  and  it  is  fair  to  assume 
that  Montrezza  likewise  knew  tbe  depth  and 
width  of  lot  6  and  A. 

The  subsequent  conduct  of  Marmenl 
throws  additional  light  upon  tbe  contention 
be  now  makes.  On  July  22  or  23,  1&13,  De- 
luchl received  a  letter  from  J.  Landlgan,  giv- 
ing notice  that  tbe  latter  held  a  warranty 
deed  to  B,  and  complaining  because  B  was 
fenced  in.  Deluchl  immediately  notified  Mar- 
menl «f  tbe  receipt  of  this  letter,  and  the 
latter  in  torn  consulted  with  Montrezza.  It 
is  true  that  Marmenl  excuses  his  subsequent 
conduct  by  the  claim  tbat  his  suspicions  were 
quieted,  and  bis  mind  lulled  to  rest  by  cer- 
tain representations  made  by  Bellarte;  but 
It  is  also  true  that  this  claim  of  Marmenl  is 
fiaUy  denied  by  Bellarts,  and,  moreover,  Mar^ 
meni  paid  tbe  taxes  on  July  24,  1913,  after 
being  told  of  the  Landlgan  letter  received 
by  Deluchl.  Marmenl  continued  to  pay  the 
monthly  installments  on  the  note,  and  he  col- 
lected the  raits  until  finally  on  June  24,  or 
25,  1914,  Marmenl  received  from  Landlgan 
a  letter  dated  June  3,  1914,  notifying  Mar- 
menl "to  take  down  your  fence  and  improve- 
ments on  my  ground  east  of  614  Ra.st  9th." 
Soon  after  the  receipt  of  this  letter  Marmenl 
consulted  an  attorney,  and  subsequently  de- 
manded that  Bellarts  rescind  the  sale. 

It  would  not  be  difficult  to  imagine  a  va- 
riety of  situations  where  a  vendee  would  be 
entitled  to  rely  upon  representations  by  the 
vendor  or  his  agent  concerning  the  location 
of  a  bouqdary  line;  and,  because  of  such 
reliance,  upon  ascertaining  the  falsity  of  tbe 
representations,  he  could  rescind  the  sale. 
However,  at  the  very  outset  of  the  present 
investigation,  we  find  the  contention  of 
plaintiff  clouded  with  suspicion.  In  1912 
property  values  were  elevated.  When  Mar- 
menl purchased  there  was  talk  of  the  con- 
struction of  a  bridge  which  would  have  mate- 
rially benefited  the  property,  but  at  the  fall 
election  the  proposal  to  build  the  bridge  was 
defeated.  With  the  year  1914  came  financial 
depression  and  marked  reductions  in  realty 
values.  The  property  was  amply  worth  the 
price  in  1912,  but  it  was  not  worth  the 
price  in  1914.  If  Marmenl  was  deceived  at 
all,  it  was  only  because  of  what  Deluchl 
claims  he  told  hUn  about  the  board  fence. 
Marmenl  insists  that  there  was  no  wire 
fence  on  the  line  between  A  and  B,  although 
he  concedes  that  a  wire  fence  ran  across  one 
corner.  It  will  be  recalled  that  Montrezza 
prepared  the  receipt  that  was  given  by  Bel- 
larts to  Marmoil  when  tbe  $40  deposit  was 
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made.  According  to  the  testimony  of  the 
plaintiff  himself,  "Mr.  Montrezza  drew  that 
up,  before  we  went  to  Mr.  Bellarts."  Hav- 
ing prepared  the  receipt  before  they  saw 
Bellarts,  It  Is  obvious  that  Montrezza  had 
gone  to  the  trouble  of  ascertaining  the  de- 
scription of  the  land  owned  by  Bellarts  be- 
fore they  Inspected  the  premises,  because  it 
is  conceded  that  Montrezza,  Marmeni,  and 
Deluchl  went  to  Bellarts  Immediately  upon 
completing  their  examination  of  the  proper- 
ty. Montrezza  explained  that  he  took  unusu- 
al care  to  obtain  the  correct  description,  be- 
cause he  had  not  yet  been  admitted  to  prac- 
tice, and  naturally  he  wished  to  avoid  any 
possibility  of  making  any  mistake.  Deluchl 
tells  us  that  it  appeared  to  be  more  than  a 
hundred  feet  from  the  front  fence  to  the 
board  fence  on  the  east  end  of  B,  and  that 
"anybody  could  see  that"  The  map,  ab- 
stract, and  deeds  all  showed  that  the. land 
owned  by  Bellarts  was  81.8  feet,  and  not 
111.8,  in  depth.  Olson  examined  the  ab- 
stract, and  presumably  ascertained  the  depth 
of  the  property  owned  by  Bellarts.  Marmeni 
relied  upon  Montrezza,  not  only  for  legal,  but 
also  for  business,  advice.  Montrezza  was 
paid  by  Marmeni  "for  looking  over  the  prem- 
ises," and  Montrezza  advised  Marmeni  to 
take  the  deed,  because  the  former  thought 
that  the  latter  "would  be  getting  what  he 
bought."  In  contemplation  of  law  Marmeni 
knew  what  his  agents  Olson  and  Montrezza 
knew,  and  their  knowledge  that  the  property 
owned  by  Bellarts  was  only  81.8  feet  in 
length  must  be  imputed  to  him.  Marmeni 
could  not' remain  blind  to  what  he  saw  with 
his  own  eyes.  His  witness  Deluchl  says  that 
anybody  could  see  that  the  board  fence  on 
the  east  end  of  B  was  more  than  100  feet 
from  the  front  of  lot  6,  and  consequently 
Siarmeni  is  in  no  position  to  daim  that  be 
was  induced  to  buy  because  of  a  misrepre- 
sentation of  a  boundary  line,  when  "anybody 
could  see"  that  the  line  claimed  to  have  been 
shown  would  give  the  property  a  depth  of 
more  than  a  hundred  feet,  and  he  must  have 
known  that  the  land  deeded  to  him  was  only 
81.8  feet  in  depth.  Waymlre  v.  Shipley,  52 
Or.  464,  473,  97  Pac.  807;  Southern  Devel- 
opment Co.  V.  Sllva,  125  U.  S.  247,  8  Sup. 
Ct.  881,  31  L.  Ed.  678;  Shappirio  v.  Gold- 
berg, 192  U.  S.  232,  24  Sup.  Ct.  259,  48  L.  Ed. 
419;  New  Orleans  v.  Musgrove,  90  Ala.  428, 
7  South.  747;  2  Pom.  Eq.  Jur.  (3d  Ed.)  g 
892.  If  a  vendee  knows  that  he  is  buying  a 
strip  of  land  81.8  feet  long,  he  cannot  suc- 
cessfully claim  that  he  has  been  defrauded 
If  he  is  shown  a  line  which  he  knows  would 
make  the  strip  more  than  100  feet  long.  The 
evidence  does  not  warrant  a  rescission,  and 
the  decree  is  therefore  affirmed. 

McBRIDE,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 


STATE  ex  inf.  GOYNE.  Dist.  Atty.,  v.  BO- 

ZORTH  et  aL 

(Supreme  Court  of  Oregiw.    May  15^  1S17.) 

MONIOIPAI.  COKPOKATIONS  «S»46— EHACTMEKT 

or  Chabtbb— Initiative  and  Refebbkdcm. 
The  Bay  City  city  council  having  preTiouiljr 
adopted  an  ordinance  providing  for  ezeraae  o( 
the  initiative  and  referendum  powen  reserved  to 
the  voters  under  the  Constitution,  and  in  pnr- 
8uance  thereof  having  in  the  absence  of  ooe  of 
its  members  unanimously  adopted  an  ordinanw 
referring  to  the  voters  caarter  amendments  nd 
calling  a  special  election  for  adoption  or  itjte- 
tion,_  due  notice  of  which  was  given  by  posbos, 
publication,  and  distribution  to  each  voter  of 
a  copy  of  the  measure,  the  proposed  new  cha^ 
ter;  on  receiving  a  majority  vote  and  t>eing  pro- 
claimed duly  ratified  by  mayor,  becanie  the  fun- 
damental law  of  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i%  123-125.] 

In  Banc.  Original  proceedings  by  4iao 
warranto  by  the  State,  on  information  of  T. 
H.  Goyne,  District  Attorney,  for  Xillamook 
County,  against  John  O.  Bozorth  and  others. 
Dismissed. 

W.  A.  Johnson,  of  Portland,  and  George  P. 
Winslow,  of  lillamook,  for  defendants 
Webster  Holmes,  of  TUlamook,  arnicas  curio*. 

MOORE,  J.  This  action  was  insUtnted  in 
our  court  in  the  name  of  the  state  npon  the 
relation  of  the  proper  district  attorney  to  de- 
termine the  respective  rights  of  the  defend- 
ants to  act  as  and  discharge  the  duties  of 
mayor,  recorder,  and  councilmen  of  Bay 
City,  Or.,  a  municipal  corporation.  The  in- 
formation herein  was  induced  by  and  predi- 
cated upon  the  decision  rendered  in  the  case 
of  Provoost  V.  Cone  (Or.)  162  Pac.  1058,  where 
it  was  held  that  Ordinance  No.  3  of  that 
municipality,  adopted  October  17,  1910,  and 
ratified  at  an  election  held  December  20th  of 
that  year,  purporting  to  amend  and  substi- 
tute another  charter  in  lieu  of  the  original 
organic  act  of  the  city,  was  ineffectual  for 
that  purpose.  The  question  there  involved 
was  the  validity  of  a  municipal  tax  attempt- 
ed to  be  levied  pursuant  to  the  provisions  of 
the  proposed  amendment  In  that  suit  the 
only  proceedings  of  the  councU  that  were  or 
could  have  been  brought  up  and  considered 
occurred  prior  to  the  attempted  imposition 
of  the  tax.  At  that  time  no  general  provi- 
sion, had  been  enacted  by  the  council  relat- 
ing to  the  initiative  and  referendum,  though 
the  time  for  holding  an  election  thereunder 
had  been  prescribed.  Subsequently,  however, 
as  appears  from  the  answer  to  the  informa- 
tion herein.  Ordinance  No.  107  was  adopted 
and  approved,  providing  for  an  exercise  of 
the  initiative  and  referendum  powers  reserv- 
ed to  the  legal  voters  of  municipalities  under 
the  Constitution  of  Oregon.  A  section  of 
that  ordinance  referring  to  the  attempted 
amendment  of  the  charter  whiA  was  consid- 
ered in  the  case  of  Provoost  v.  Cone,  supra, 
reads: 
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"Wliereaa,  some  question  has  arisen  concem- 
ng  tlie  regularity,  sufficiency,  and  legality  of  the 
idoptlon    of  the  present  charter  of  Bay  City, 
submitted    to  the  legal  voters  of  said  city  on 
:he  20tli  day  of  December,  1910 ;   and  whereas, 
an   issue   of  bonds  for  the  purpose  of  providing 
public   docks  foe  said  city  has  been  attempted 
to   be  authorized  under  the  provisions  thereof; 
and  -whereas,  owing  to  the  irregularities  and  ille- 
galities connected  with  the  passage  of  the  same, 
it  is  impossible  to  sell  and  dispose  of  said  bonds ; 
and    -whereas,  the  charter  of  said  municipality 
imposes   upon  its  officials  the  dut^  of  providing 
wharves  for  said  city,  and  for  said  purpose  the 
city  olBcials  have  attempted  to  sell  and  dispose 
of  bonds  therefor,  which  it  has  been  unable  to 
do   Giving  to  the  above  irregularities  and  ille- 
galities ;     and  whereas,  it  is  necessary  that  a 
new  (dmrter  be  adopted  in  the  manner  provided 
by  la-w  at  as  early  a  date  as  possible  and  in  or- 
der proposed  so  to  do  it  is  necessary  to  enact 
this  ordinance:     Now,  therefore,  an  emergency 
is  hereby  declared  to  exist  and  this  ordinance 
shall  immediately  go  into  force  and  effect  upon 
its  adoption  and  approvaL" 

Pursuant  to  the  provisioiis  of  that  enact- 
ment the  council  on  June  2,  1914,  in  the  ab- 
sence  ot  one  member,  unanimously  adopted 
a  lesolation,  which  was  immediately  approv- 
ed by  the  mayor,  referiing  to  the  voters  of 
Bay  City  a  new  charter,  denominated,  "Ohai^ 
ter  Amendments  Submitted  to  the  Voters  by 
the  Oouncll,"  -which  proposed  alteration  in- 
cluded the  attempted  amendment  of  Decem- 
ber 20,  1910,  and  all  subsequent  altei-atioas 
thereof,    and   also   contained   provisions  au- 
thorizing the  Issuance  and  sale  of  munici- 
pal dock  bonds.    The  resolution,  though  de- 
nominated such,  was  in  fact  an  ordinance, 
enacted  In  the  same  form  and  manner  as 
such  legislation,  and  provided  for  the  pub- 
lication of  Ordinance  No.  107,  containing  the 
new  charter  as  prepared,  and  calling  a  spe- 
cial election  to  be  held  June  22,  1914,  for  the 
purpose  of  adopting  or  rejecting  the  substi- 
tuted organic  law.     Due  notice  thereof  was 
given   by  publication   of  the   proposed   new 
charter   In    the   city   oflScial    newspaper,    by 
posting  copies  thereof  in  the  reqiuiied  public 
places  for  the  prescribed  time,  and  also  by 
distributing  to  every   voter  in   the   munici- 
pality a  copy  of  the  measure.    The  election 
was  held  at  the  time  appointed,  and  a  ma 
Jority  of  all  the  votes  cast  thereat  having 
been  found  to  be  in  favor  of  the  adoption  of 
the  new  charter,  It  was,  on  June  26,  1914, 
by  proclamation  of  the  mayor,  declared  to 
have  been  duly  ratified,  since  which  day  the 
new  charter  has  been  acted  upon  and  treated 
as  the  fundamental  law  of  the  municipality, 
and  each  of  the  defendants  holds  office  pur- 
suant to  Its  provisions. 

The  answer  to  the  information  sets  forth 
copies  of  the  entire  proceedings  whereby  the 
new  charter  was  undertaken  to  be  substitut- 
ed for  the  original  organic  act  and  all  at- 
tempted amendments  thereto.  It  is  deemed 
unnecessary  to  advert  particularly  to  the 
form  and  manner  of  inaugurating  or  con- 
summating the  ultimate  alterations  referred 
to,  a  careful  examination  of  which  convinces 
ns  that,  under  the  rules  adopted  in  the  cases 


of  State  ex  rel.  v.  Kelsey,  66  Or.  70,  13.^ 
Pac.  806,  and  Duncan  v.  Dryer,  71  Or.  548, 
143  Pac.  644,  the  new  charter  was  enacted 
with  all  the  formalities  prescribed  by  law, 
thereby  regularly  amending  the  original  or- 
ganic act  of  the  municipality  and  all  at- 
tempted alterations  thereof. 

The  defendants  herein  are  therefore  the 
duly  chosen,  legally  qualified,  and  acting  of- 
ficers of  Bay  City,  Or.,  under  and  pursuant 
to  the  provisions  of  its  new  charter,  which 
went  into  eftect  June  26,  1914,  when  so  pro- 
claimed by  the  mayor,  and  each  defendant 
is  entitled  to  the  respective  oflSce  so  held  by 
him. 

It  follows  that  this  action  should  be  dis- 
missed and  it  Is  so  ordered. 


WALLER  v.  CITY  OF  NEW  YORK  INS.  CO. 
(Supreme  Court  of   Oreg«m.     May   15,  1917.) 

1.  INSURANCK  «=>282(8)   —  CONSTBtJOnON   OF 

FiBB  PoLiCT— Absolute  Ownebship. 
A  party  in  possession  under  a  partly  per- 
formed contract  for  the  purcliase  or  realty  is 
the  sole  and  unconditional  owner  in  fee  simple 
within  the  Oregon  standard  fire  insurance  pol- 
icy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  617-620.] 

2.  Afpeai.  and  Ebbob  «=9l033(4)— Habiilbss 

EbBOB— IN8TBUCTI0N8. 

Whcsre  the  court  should  have  instructed 
that  plaintiff  insured  was  the  owner  of  property 
burned,  defendant  insurance  company  cannot 
complain  l>ecauBe  the  question  was  1^  to  the 
jury. 

[KA.  Note. — For  other  cases,  seo  Appeal  and 
Error,  Cent.  Dig.  S  4058;  Trial,  Cent.  Dig.  i 
587.] 

3.  IWStTBARCB    ®=>e41(2)— PlJiADINQ — REPLY— 

Wai-veb. 
An  insured  cannot  declare  upon  the  policy 
and,  when  charged  by  the  insurer  s  answer  with 
shortcomiugs,   reply   that  sudi  omissions  were 
waived. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1628.] 

4.  PuEADiNo  «=3l80(2)— Reply— Depabtubb. 

A  plaintiff  cannot  allege  that  he  has  fully 
complied  with  a  contract,  and  later  shift  his 
ground  by  relying  that  the  omissions  charged 
m  defendant's  answer  were  waived. 

[Bd.  Note.— E\>r  other  cases,  see  Pleading, 
Cent  Dig.  U  366,  371.] 

5.  Appeal  ahd  Ebbob  «=»10e6  —  Rbtikw  — 
Instbhctions. 

Although  dofendant  insurance  company  a 
allegations  regarding  idaintiff's  misrepresenta- 
tions were  insufficient,  yet  instructing  that  such 
defense  might  be  waived,  constitutes  reversible 
error  where  waiver  was  not  on  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4220;  Trial,  Cent.  Dig.  ( 
596.] 

6.  Insubance   <8=s>256(2)— FBATJDtJLKNT   Rep- 

BESENTATIONS — PLEADING. 

A  fraudulent  misrepresentation  avoiding  a 
fire  insurance  policy  must  have  been  knowing- 
ly false,  have  misled  the  insurer,  and  increased 
the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  640.] 
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7.  Insurance   ^9040(2)— Frauduunt  BtP- 

BESENTAnoNS— Pleading. 
Defendant  fire  insurance  company's  alleea- 
tions  that  plaintiff  secured  insurance  on  a 
house  which  defendant  had  previously  refused 
to  insure  by  misstating  its  name  and  location, 
AcW  insufficient  where  facta  showing  the  mate- 
riality of  such  representations  or  the  resulting 
damage  to  defendant  were  not  stated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Die.  {{  1017,  1618.] 

Department  1.  Api)eal  trom  Circuit  Conrt, 
Multnomah  <7ounty;  X.  E.  J.  Duffy,  Judge. 

Action  by  Frank  L.  Waller  against  the  City 
of  New  York  Insumuce  Company.  Judgment 
for  plalntifT,  and  defendant  appeals.  Bevers- 
ed  and  remanded. 

This  Is  an  action  by  the  assured  to  recover 
on  a  policy  of  Insurance  In  the  standard 
statutory  form  for  loss  by  Are  of  property 
described  as  a  IV^-story  frame  building  and 
Its  additions  occupied  as  a  dwelling,  and  sit- 
uate on  the  realty  mentioned  therein.  The 
complaint  alleges  the  corporate  diaracter  of 
the  defendant  and  the  making  of  the  contract 
of  Insurance  upon  the  consideration  of  a  pre- 
mium of  $12,  setting  out  as  an  exhibit  a  copy 
of  the  policy.  It  also  avers  that  the  plaintiff 
was  the  sole  owner  of  the  property;  that  it 
was  destroyed  by  fire  August  22,  1914,  with- 
out any  fault  of  his  while  the  policy  was  In 
force;  that  thereafter  he  gave  notice  of  the 
loss  and  made  proof  of  the  same;  that  the 
value  of  the  property  was  greatly  In  excess 
of  the  amount  of  the  Insurance,  and  that  al- 
though be  has  fully  and  substantially  per- 
formed the  contract  on  his  part  to  be  t)er- 
formed  the  defendant  has  refused  to  pay  the 
loss  notwithstanding  his  demand  therefor. 
The  answer  admits  the  execution  of  the  poli- 
cy "purporting  to  be  on  a  dwelling  house" 
and  the  presentation  of  proofs  of  loss,  but 
otherwise  denies  the  allegations  of  the  com- 
plaint Besides  stating  In  each  the  cor- 
porate character  of  the  defendant  as  an  In- 
surance company,  it  sets  up  three  separate 
defenses  as  follows: 

1.  "That  on  or  about  the  18th  day  of  August, 
1914,  tliia  plaintiff  did  by  false  and  fraudulent 
means  and  misrepresentations  induce  this  de- 
fendant to  issue  and  deliver  the  insurance  policy 
mentioned  in  plaintiff's  amended  complaint;  that 
prior  to  the  time  said  policy  was  issued,  this 
plaintiff  called  upon  the  agents  and  representa- 
tives of  this  defendant  in  the  city  of  Portland, 
Or.,  and  at  said  time  requested  a  policy  of  in-, 
Eurance  upon  a  building,  commonly  known  as 
'The  Hut';  that  the  defendant  and  its  agents 
refused  to  issue  any  policy  upon  said  building; 
that  said  building  at  said  time  was  used  for 
roadhouse  purposes;  that  i>rior  to  the  time  said 
policy  was  issued  this  plaintiff  wrongfully,  in- 
tentionally, and  fraudulently  represented  that 
the  property  Upon  which  said  policy  was  to  be 
placed  was  not  the  roadhouse,  commonly  known 
as  "Ilie  Uut,'  but  was  a  building  situated  back 
of  Willamette  Heights  in  the  city  of  Portland, 
county  of  Multnomah,  Or.;  that  the  plaintiff 
knew  that  said  representations  were  fuse  and 
fraudulent  and  were  made  intentionally,  and 
said  representations  were  acted  upon  to  the 
damage  and  injury  of  this  defendant;  that  said 
policy  of  Insurance  was  secured  through  fraud- 
ulent and  taiee  moans  by  this  plaintiff.    *    *    * 


2.  "That  on  or  about  the  18th  day  of  Anitist, 
1914.  this  defendant,  because  of  the  fraud  and 
misrepresentations  of  this  plaintiff,  made,  exe- 
cuted, and  delivered  to  tho  plaintiff  the  policr 
of  insurance  mentioned  in  plaintiff's  ameoded 
complaint:  that  said  ioMitance  policy  prondes 
that  the  plaintiff  and  holder  of  said  poHcy  ihenld 
be  the  owner  in  fee  simple  of  the  premiMa 
sought  to  be  insured:  that  at  tho  time  of  the 
execution  of  said  policy  and  at  the  time  of  the 
fire  complained  of  by  tne  plaintiff,  this  plaintiff 
was  not  tho  owner  in  fee  simple  of  said  prop- 
erty, and  at  no  time  mentioned  in  said  amend- 
ed complaint  was  the  plaintiff  the  owner  in  fee 
simple  of  the  property  described  in  said  coo- 
plaint,  and  in  the  policy  of  insurance  act  forth 
in  said  complaint,  and  the  plaintiff  at  the  time 
of  the  issuance  of  the  pohcy  set  forth  in  hij 
complaint  fraudulently  misrepresented  his  title 
to  the  property  insured,  all  to  tlie  damage  of 
this  defendant.    •     ♦     • 

3.  "That  at  the  time  of  the  issuance  of  in- 
surance pulley  set  forth  in  plaintiff's  amended 
complaint  said  property  was  not  need  as  a 
dwelling  house  and  has  never  been  used  aj  a 
dwelling  bouse;  that  said  property  is  commoo- 
ly  known  as  'The  Hut,'  and  used  for  roadhouse 
purposes;  that  said  building  was  not  occupied 
at  the  time  of  the  issuance  of  said  policr,  nor 
at  any  time  mentioned  in  said  complaint. 

The  reply  traverses  each  of  these  defenses, 
and  asserts  the  following: 

"That  after  said  fire  occurred  and  after  «ald 
defendant  was  informed  of  all  of  the  alle^ 
matters  set  forth  in  said  first,  second,  and  third 
separate  answers  and  alleged  defenses,  the  said 
defendant  demanded  of  and  received  from  the 
plaintiff  the  full  premium  on  said  policy  of  in- 
surance, and  furthermore  requested  and  de- 
manded that  the  plaintiff  submit  himself  for 
examination  under  and  by  virtue  of  the  terms  of 
said  policy,  and  the  said  plaintiff  In  coDform- 
anco  with  said  request  did  submit  himself  for 
examination,  and  was  examined  relative  to  the 
matters  contained  in  said  policy  of  insuranre  by 
the  defendant  and  its  agents;  that  the  defend- 
ant has  otherwise  requested  of  and  from  the 
plaintiff  additional  information;  that  becaase 
and  by  reason  thereof,  the  said  defendant  has 
waived  any  right  that  it  might  otherwise  have 
had  to  urge  said  defenses,  and  has  by  rcasnn 
of  its  actions,  as  aforesaid,  affirmed  and  rati- 
fied said  contract  of  insurance." 

A  Jury  trial  resulted  In  a  Judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. 

F.  S.  Senn,  of  Portland  (Senn,  Ekwall  k 
Becken,  of  Portland,  on  the  brief),  for  ap- 
pellant. M.  W.  Seltz,  of  Portland  (SeiU  & 
Clark,  of  Portland,  on  the  brie^,  for  respond- 
ent 


BUBNETT,  J.  (after  stating  the  facts  as 
above).  [1]  One  of  the  questions  urged  on 
appeal  Is  whether  the  plaintiff  was  the  sole 
and  unconditional  owner  of  the  property 
within  the  meaning  of  the  policy  and  held 
the  fee-simple  estate  In  tlie  ground  on  whldi 
the  burned  house  was  situated.  From  the 
documentary  evidence  on  file  it  appears  that 
the  North  Portland  Investment  Company 
contracted  with  the  plaintUTs  predecessor  In 
Interest  to  sell  to  hUu,  and  the  latter  agreed 
to  buy,  the  realty  on  which  stood  the  destroy- 
ed building,  upon  his  payment  of  certain 
sums  of  money  whidi  he  agreed  to  pay,  and 
that  in  pursuance  thereof  the  plaintiff  was 
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In  po88eBsi<m  of  the  proporty  at  tbe  time  of 
the  Insurance  and  of  the  Are.  It  Is  also  wltb- 
oot  (Uiqpnte  In  tbe  testimony  that  tbe  plaln- 
tur  was  not  In  defanlt  In  his  payments  up 
to  tbe  time  of  tbe  trial,  altbough  the  pur- 
cbuse  price  had  not  been  fully  paid. 

The  contract  was  for  the  sale  of  the  fee 
In  the  land,  and  not  for  any  less  estate  soch 
as  one  for  Uf e  or  for  years.  Under  such  dr- 
cnmstances  the  grantor  or  one  who  contracts 
to  s^l  the  property  becomes  the  trustee  of 
the  legal  title  for  the  benefit  of  the  grantee, 
while  the  latter  enjoys  the  real  benefldal 
Interest  In  the  property,  and  upon  him  would 
fhll  the  loss  in  case  of  destruction  of  its  tene- 
ments. The  object  of  Insurance  Is  to  reim- 
burse the  beneficial  owner  upon  whom  the 
loss  would  fan  if  the  structure  thereon  were 
burned.  Keeping  in  view  tbe  purpose  of  the 
transaction,  his  estate  within  the  meaning 
of  the  standard  form  of  policy  Is  to  be  con- 
sidered as  to  Its  quality,  and  not  merely  by 
his  muniments  of  title.  In  other  words,  we 
are  not  called  upon  In  this  proceeding  to  ex- 
amine an  abstract  of  title,  nor  to  adjudicate 
the  ownership  of  the  realty  in  an  ejectment 
action.  We  are  to  ascertain  upon  whom  the 
losb  fell  In  the  burning  of  the  Insured  prop- 
erty, and  If  the  platntUT  is  tbe  only  one  In 
that  category  he  fulfills  the  terms  of  the  poli- 
cy on  that  point  Of  course  the  vendor  in  a 
title  bond  may  have  an  insuraUe  interest  In 
the  subject  of  the  contract,  but  It  must  be 
described  in  tbe  policy  In  apt  terms  other 
than  those  of  the  standard  form  used  In  this 
Instance. 

It  likewise  Appears  in  this  case  that,  as 
an  incident  to  the  transaction,  a  deed  from 
the  original  owner  to  the  plaintUFs  immedi- 
ate grantor  had  been  prepared  and  left  as 
an  escrow  with  a  dexwsltary  to  be  d^vered 
when  the  purchase  price  was  fully  paid.  It 
is  contended  by  the  defendant  and  rightly, 
too,  that  an  escrow  does  not  of  Itself  operate 
to  pass  title  until  it  has  been  regularly  de- 
livered as  stipulated.  That,  however,  is  not 
by  the  mark  in  the  present  case.  Whatever 
estate  the  plaintUf  had  passed  by  operation 
of  the  contract  to  sell  the  realty  in  qitestlon. 
Tbe  doctrine  about  ownership  is  thus  laid 
down  by  Judge  Sanborn  in  Phenli  Ins.  Co. 
V.  Kerr.  129  Fed.  723,  64  O.  C.  A.  251,  66  L. 
B.  A.  569,  572: 

"The  object  of  the  provision  in  polideg  of  in- 
surance that  they  shall  be  void  if  tbe  interest 
of  the  assured  in  the  property  is  not  tbe  sole 
and  unconditional  ownerabip  of  it  is  to  pre- 
vent gambling  contracts,  and  to  protect  the 
companies  against  the  claims  of  those  who  have 
no  insurable  interest  in  the  property  injured 
or  destroyed.  Tbe  purchaser  of  the  property, 
who  is  in  the  poeaession  of  it  under  a  contract 
whereby  the  former  owner  agrees  to  sell  and  the 
buyer  absolutely  binds  himself  to  purchase  and 
to  pay  an  agreed  price  for  the  property,  is  al- 
most universally  held  to  be  the  unconditional 
owner  of  it  under  the  clause  under  considera- 
tion, because  the  loss  from  any  injury  or  de- 
struction of  the  property  falls  upon  him.  If 
the  owner  has  agreed  to  sell  and  the  vendee  has 
Agreed  to  buy  on  definite  terms,  the  purchaser 
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is  tho  sole  and  unconditional  owner  of  tiie 
property  within  tbe  true  meaning  of  the  clause 
upon  this  subject  in  insurance  policies,  because 
the  vendor  can  compel  the  purchaser  to  pay 
for  the  property  notwithstanding  its  injury  or 
doBtruction,  and  hence  to  suffer  the  losj  occa- 
sioned thereby" — citing  numerous  authorities. 

In  the  same  case  the  learned  Judge  distin- 
guishes this  doctrine  from  the  rule  applica- 
ble where  a  would  be  purchaser  has  a  mere 
option,  which  he  may  exercise  or  decline,  to 
purchase  tbe  land,  and  points  out  that  in  tbe 
latter  Instance  he  is  not  the  owner  of  the 
property  within  the  purview  of  the  clause 
under  discussion.  Again  in  Loventhal  v. 
Home  Ins.  Co.,  112  Ala.  110,  20  South.  419, 
33  L.  K.  A.  258,  67  Am.  St  Rep.  17,  the 
court  said : 

"The  term  'fee  simple'  has  never  been  used 
to  distinguish  between  legal  and  equitable  es- 
tates. It  is  used  to  denote  the  quantity  or  du- 
ration of  estates— whether  the  enjoyment  is  lim- 
ited or  unlimited  in  point  of  continuance  or 
duration.  It  defines  the  largest  estate  in  land 
Icnown  to  the  law.  It  is  an  estate  of  inherit- 
ance, unlimited  in  duration,  descendible  to  all 
the  heirs  alike  of  the  owner  to  the  remotest 
generations.  It  may  be  of  a  legal  or  equitable 
nature.  If  of  the  latter,  the  legal  holder  is  a 
mere  trustee  for  the  equitable,  who  is  the  real 
owner,  and,  restrained  by  no  provision  of  the 
trust,  in  cases  not  within  the  statute  of  uses, 
may  at  any  time  be  compelled  to  execute  the 
legal  estate  in  him." 

In  Baker  v.  State  Ins.  Co.,  81  Or.  41,  48 
Pac.  699,  66  Am.  St  B^.  807,  Mr.  Justice 
Wolverton  reviews  the  authorities  and  ar- 
rives at  the  conclusion  embodied  in  the  syl- 
labus that: 

"A  warranty  that  the  insured  is  the  sole  and 
undisputed  owner  of  the  insured  property,  and 
that  tbe  titlo  to  the  land  is  in  her  name,  is  not 
broken  by  the  fact  that  legal  title  has  not  been 
conveyed  to  the  insured,  wEvru  she  has  gone  into 
possession  under  a  contract  of  purchase,  and 
has  performed  on  her  part  all  the  conditions 
thereof  to  the  date  of  application,  as  the  term 
'title*  is  to  be  construed  hi  the  ordinary  accep- 
tation of  the  term." 

The  cases  are  practically  unanimous  in 
holding  that  where  the  Insured  Is  in  posses- 
sion under  a  pertly  performed  contract  for 
the  purchase  of  the  land  in  which  the  gran- 
tor covenants  to  sell  and  the  grantee  agrees 
to  buy,  the  latter,  within  the  terms  of  the 
standard  insurance  policy,  is  the  sole  and  un- 
conditional owner  In  fee  simple  of  the  realty. 
On  the  other  hand,  the  grantor  in  such  cas- 
es does  not  come  within  the  descriptive 
words  of  the  contract  of  Insurance.  The  fol- 
lowing precedents  verify  this  doctrine:  Mc- 
Coy y.  Iowa  State  In&  Co.,  107  Iowa,  80,  77 
N.  W.  529;  Milwaukee  Mechanics'  Ins.  Co. 
V.  Rhea,  123  Fed.  9,  60  C.  O.  A.  103;  Ram- 
sey V.  Pheniz  Ins.  Co.  (C.  C.)  2  Fed.  429;  In- 
surance Co.  of  America  v.  Erickson,  60  Fla. 
419,  30  South.  495,  2  L.  B.  A.  (N.  S.)  512,  HI 
Am.  St  Rep.  121,  7  Ann.  Cas.  495;  Clay,  etc., 
Ins.  Co.  V.  Huron,  etc.,  Mfg.  Co.,  31  Mich. 
346;  Rosenstock  v.  Miss.  Home  Ins.  Co.,  82 
Miss.  674,  35  South.  309;  Davis  v.  Pioneer 
Furniture  Co.,  102  Wis.  394,  78  N.  W.  596; 
Matthews  v.  Capital  Fire  Ins.  Oo.,  11$  Wis.     . 
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272,  91  N.  W.  676;  Allen  v,  Phenlx  Assur. 
Co.,  12  Idaho,  653,  88  Pac.  245,  8  L.  R.  A.  (N. 
S.)  903,  10  Ann.  Cas.  328;  Arkansas  Ina.  Co. 
V.  McManus,  86  Ark.  115,  110  S.  W.  797;  Ar- 
kansas Ins.  Co.  V.  Cox,  21  Okl.  873,  98 
Pac.  552,  20  L.  R.  A.  (N.  S.)  775,  129  Am. 
St.  Rep.  808;  McCoUough  v.  Home  Ins.  Co., 
155  Cal.  659,  102  Pac.  814,  18  Ann.  Cas. 
862;  Modlin  y.  Atlantic  Fire  Ins.  Co.>  151 
N.  C.  35,  65  S.  E.  605;  Phenlx  Ins.  Co.  v. 
Hilllard,  59  Pla.  590,  52  South.  799,  138  Am. 
St  Rep.  171 ;  Conn.  Fire  Ins.  Co.  v.  Colorado 
Leasing,  etc.,  Co.,  50  Colo.  424,  116  Pac.  154, 
Ann.  Cas.  1912C,  597 ;  Hankins  t.  Williams- 
burg City  Fire  Ins.  Co.,  96  Kan.  706,  153 
Pac.  491. 

With  the  documentary  evidence  before  It, 
the  court  should  hare  Instructed  the  jury  as 
to  its  legal  effect  and  declared  that  the  plain- 
tiff was  the  sole  and  unconditional  owner  In 
fee  of  the  land  upon  which  the  building  stood 
within  the  meaning  of  the  policy.  L.  O.  L.  g 
136.  In  support  of  its  contention  that  the 
plaintiff  was  not  the  sole  and  unconditional 
owner  in  fee  simple  the  defendant  dtes  Fln- 
lon  V.  National  Union  Fire  Ins.  Co.,  65  Or. 
493,  132  Pac.  712,  Oatman  v.  Bankers'  Fire 
Relief  Association,  66  Or.  388,  183  Pac.  1183, 
134  Pac.  1033,  and  Howard  v.  Horticultural 
Fire  Relief  Association,  77  Or.  349,  150  Pac. 
270,  151  Pac.  476.  These  cases  are  not  ap- 
plicable to  the  matter  In  hand.  The  Flnlon 
Case  was  where  the  Insured  only  had  a  lease 
with  an  option  to  buy  the  premises.  In  the 
Oatman  Case  the  plaintiff  possessed  in  his 
own  right  only  an  undivided  half  of  a  dower 
interest  in  the  realty,  while  the  remainder 
of  the  beneficial  Interest  was  owned  by  sev- 
eral other  parties.  Including  heirs  of  the 
former  owner  of  the  property.  The  report 
of  the  Howard  Case  discloses  that  one  of  the 
plaintiffs  In  fact  held  merely  as  a  trustee, 
having  purchased  the  title  with  funds  of  an 
estate  and  for  its  benefit,  although  he  took 
out  insurance  in  his  own  name. 

[2-4]  The  defendant  complains  of  instruc- 
tions leaving  to  the  Jury  the  question  about 
the  ownership.  Although  the  court  ought 
to  have  taken  this  question  from  them  on  the 
documentary  evidence  Involved,  yet  the  error 
in  that  aspect  Is  favorable  to  the  defendant, 
and  It  cannot  complain.  Reverting  to  the 
pleadings,  we  note  that  the  reply  avers  for 
the  first  time  In  the  history  of  the  case  that 
the  defendant  waived  the  defenses  It  sets 
up.  It  is  a  rule  of  pleading  in  this  state 
that  where  the  plaintiff  relies  upon  a  con- 
tract he  must  show  full  performance  on  his 
part  or  else  some  valid  excuse,  as  an  example 
of  which  latter  waiver  may  be  classed,  and 
that  all  this  must  appear  In  his  complaint 
In  other  words,  the  plaintiff  must  state  his 
whole  cause  of  action  and  all  the  grounds 
thereof  in  his  first  pleading.  He  cannot 
aver  there  that  he  has  fully  complied  with 
the  contract,  and,  when  charged  by  the  an- 
swer with  shortcomings  in  that  respect,  aUft 


his  ground  in  his  reply  and  show  tlitt  the 
omissions  stated  by  the  defendant  were  waiv- 
ed by  It,  thus  excusing  the  plaintiff  from  per- 
f<»rmaDce.  Cranston  v.  West  Coast  Ufe  Ins. 
Co.,  63  Or.  427,  128  Pac.  427;  Sqnlres  v.  Mod- 
em Brotherhood,  68  Or.  336,  136  Pac.  774; 
Decker  v.  Jordan,  79  Or.  109,  164  Pac.  431. 

[5]  Error  Is  predicated  upon  the  conrt's  giv- 
ing this  instruction,  among  others: 

"Ton  are  further  instructed  if  yon  find  that 
at  the  time  this  policy  was  issued  on  tlie  boild- 
ing  that  this  building  was  not  used  for  dweilisf 
bouso  purposes,  and  was  not  used  as  a  dweilioc 
house  in  the  common  ncceptatioa  of  that  term, 
I  instruct  you  that  the  plaintiff  cannot  recover 
in  this  case,  and  yoor  verdict  must  be  for  tbe 
defendant,  unless  tbe  coiii{>any,  knowing  of  the 
facts,  went  ahead  and  issued  the  insuraoee." 

Tbe  latter  clause  about  the  OHupany  act- 
ing with  knowledge  of  tbe  facts  la  referable 
to  tbe  doctrine  of  waiver,  and  was  erroneous 
because  that  Issue  was  not  properly  pleaded 
so  as  to  be  a  matter  for  consideration.  Con- 
ceding that  the  statement  in  tbe  third  af- 
firmative defense  was  invalid,  yet,  even  theu 
the  giving  of  the  instruction  above  quoted 
would  be  abstract  and  would  work  out  a  re- 
versal under  the  doctrine  of  Tonseth  v.  P.  Ry. 
U  &  P.  Co.,  70  Or.  841, 141  Pac  868. 

(6,  7]  The  defendant  complains  of  some  of 
tbe  Instructions  given  by  the  court  relating 
to  fraud  and  misrepresentation.  It  has  no 
sufiideut  foundation  .in  Its  pleading,  howevo', 
to  uphold  its  contention  against  that  class 
of  directions  to  the  jury.  In  Anderson  t. 
Adams,  43  Or.  621,  637,  74  Pac.  213,  Mr.  Chief 
Justice  Moore  succinctly  lays  down  the  rule 
affecting  the  pleading  of  fraud  thus: 

"To  constitute  a  fraud  by  false  representa- 
tions, ao  as  to  entitle  tbe  plaintiff  to  relief, 
three  things  must  concur:  (1)  There  must  be 
a  knowingly  false  representation;  (2)  the  plain- 
tiff must  have  believed  it  to  be  true,  idied 
thereon,  and  have  l>eea  deceived  thereby;  and 
(3)  that  such  representation  was  of  matter  re- 
lating to  the  contract  about  which  the  repre- 
sentation was  made,  which,  if  true,  woold  have 
been  1»  plaintifTs  advanta^  but,  being  false, 
caused'  liim  damage  and  injury" — citing  author- 
ities. 

This  rule  has  been  followed  in  many  other 
subsequent  cases,  for  instance,  In  Wheel- 
wright v.  Vanderbilt.  69  Or.  326,  138  Pae. 
857,  and  in  Outcault  Advertising  Co.  v.  Bneli, 
71  Or.  52,  141  Pac.  1020.  The  first  affirma- 
tive defense  falls  far  short  of  complying  with 
this  standard.  It  does  not  show  that  tlie  de- 
fendant believed  the  representations  or  that 
it  relied  upon  them;  and,  moreover,  it  does 
not  disclose  wherdn  it  was  damaged  by  tbe 
alleged  fraud,  or  how  its  risk  was  Increased 
thereby.  It  is  true  It  states  that  the  build- 
ing insured  was  known  as  "The  Hut"  which 
the  defendant  had  previously  refused  to  in- 
sure, and  that  In  order  to  obtain  the  policf 
the  plaintiff  represented  that  it  was  mt  "The 
Hut"  but  a  dwelling  sitnated  on  Willametta 
Heights.  The  name  of  a  structure  does  not 
necessarily  make  it  uninsurable  or  a  more 
dangerous  risk.  There  is  nothing  In  tbe 
boards  or  beams  or  biidEs  of  a  house  by 
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whatever  name  called  tbat  per  se  makes  It 
an  undesirable  risk.  In  short,  matter  show- 
ing the  materiality  of  the  representations 
should  be  averred  so  as  to  enable  the  court  to 
draw  a  ccmclusion  that  the  representations 
were  fraudulent  On  this  point  the  error  was 
in  submitting  the  question  of  fraud  to  the 
Jury  at  aU.  All  the  challenged  Instmctlona, 
however,  contain  the  element  of  waiver, 
which,  as  v^  have  shown,  was  not  properly 
In  the  case,  and,  whether  abstract,  or  In  fact 
faulty,  the  error  thus  committed  Is  sufficient 
to  reverse  the  case.  The  cause  Is  therefore 
remanded  to  the  circuit  court  for  further  pro- 
ceedings not  Inccmslstent  with  this  opinion. 

McBRIDE;  C.  J.,  and  BBNSON  and  HAH- 
BIS,  J  J.,  concur. 


UTTLB  v.   HALLOCK.     (No.   6816i) 

(Supreme  Court  of  Oklahoma.    March  20, 1017 

Rehearing  Denied  May  15,  1917.) 

(ByJXahui  ly  the  Court.) 

1.  ExFBSSs  Statutoby  Pbovisiow  —  Affeai, 
FtfoM  IXecision  of  CouiiiasioNEBS  of  Land 
Office. 

Under  section  7187,  Bev.  Laws  IdlO,  a  per- 
son desiring  to  appeal  from  a  decision  of  the 
commissioners  of  the  land  office  to  the  district 
oonrt,  must  serve  written  notice  upon  the  secre- 
tary to  the  commissioners  within  15  days  after 
the  rendition  of  the  decision  complained  of,  and 
must,  within  a  reasonaUe  time  after  the  serv- 
ice of  such  notice,  execute  and  file  a  bond  in 
such  sum  An  the  secretary  shall  prescribe,  not 
to  exceed  double  the  rental  vidoe  of  the  land 
affected  by  such  appeal. 

2.  PXTBUO  Lands  ®=9l65^,  New,  vol.  26  Key- 
No.  Series— Decision  or  CoitMisaiONKBS— 
Apfeai/— Notice. 

Notice  of  appeal  sent  by  telegram,  which 
is  actually  received  by  the  secretary  to  the 
commissioners  within  the  time  fixed  is  snfficient 

3.  PtTBLic  Lands  ®=>165%,  New,  vol.  25  Key- 
No.  Series— School  Lands— Lessee's  Right 

TO     lUPSOVEUBNTS— COMVISBIONEBS'     JUBIS- 
DICTION. 

After  school  lands  have  been  appraised  and 
the  lessee  has  indorsed  his  written  acceptance  of 
the  appraisement  of  his  improvements  on  the 
report  of  the  appndaers,  and  the  land  and  im- 
provements-have bem  sold  under  said  appraise- 
ment, and  the  value  of  the  improvements  has 
been  deposited  by  the  purchaser  with  the  com- 
mismoners,  and  possession  surrendered  to  the 
purchaser  by  the  lessee,  the  lessee  is  immediate- 
ly entitled  to  Uie  appraised  value  of  his  im- 
provements, and  the  commissioners  are  without 
jurisdiction  to  order  said  amount  or  any  part 
thereof  returned  to  the  purchaser. 

Error  from  District  Court,  Harper  (bounty ; 
W.  C.  Crow,  Judge. 

In  proceeding  for  sale  of  leased  school 
lands,  Charles  A.  Little,  purchaser,  filed  a  pro- 
test as  to  the  appraisement  of  Improvements 
placed  by  D.  H.  Hallock,  a  lessee.  The  com- 
missioners of  the  land  office  recommended 
tbat  the  sum  of  $5(X)  deposited  by  the  pur- 
chaser as  thff  appraised  value  of  Oie  lessee's 
irrigation  improvements  be  refunded,  and 
from  an  order  of  the  court  on  the  lessee's 
appeal  dismissing  the  protest  «nd  ordering 


that  the  commissioners  pay  Over  to  the  les- 
see the  amount  deposited,  the  purchaser 
brings  error.    Afilrmed. 

Charles  Swindall,  of  Woodward,  for  plaln- 
tlfl?  In  error.  Joseph  Lw  Grlffltts,  of  Buffalo, 
and  Chas.  L.  Moore,  of  Oklahoma  City,  for 
defendant  In  error. 

HARDY,  J.  D.  H.  HaUock,  who  Is  defend- 
ant In  error,  was  the  lessee  of  certain  school 
lands,  having  the  preference  right  under  a 
clause  In  his  lease  to  purchase  them  In  case 
of  a  sale  thereof  at  the  highest  bid  offered. 
The  Improvements  upon  said  lands  had  been 
appraised  at  1865;  |S00  of  said  amount  being 
for  the  *Yair  and  reasonable"  value  of  a  cer- 
tain irr^tlon  ditch  one-half  mile  in  length. 
Hallock's  wrltt^a  acceptance  of  the  ai^ralse- 
ment  was  Indorsed  thereon.  On  September  - 
S>,  1912,  a  hearing  was  had  upon  a  protest 
filed  by  one  William  Little  as  to  the  apprais- 
ed value  of  the  drainage  &\t<Ax  and  certain 
alfalfa.  It  does  not  appear  that  any  notice 
was  given  to  Hallock  or  that  prior  to  waiv- 
ing his  preference  right  to  purchase  the  lands 
he  had  any  knowledge  of  such  protest.  At 
said  hearing  it  was  ordered  that  the  lands 
be  sold  under  the  appraisement  with  the 
understanding  that,  if  purchased  by  a  person 
other  than  t^e  lessee,  the  appraised  valne 
of  the  improvements  In  so  far  as  it'  related  to 
the  drainage  dltdi  and  alfalfa  would  be  In- 
vestigated by  the  commisslooers,  and,  if  ex- 
cessive and  erroneous,  the  same  would  be 
readjusted  and  fixed  at  Ita  true  and  correct 
value.  If  any,  and  the  amount  so  fixed  and 
determined  would  be  paid  over  to  the  lessee, 
and  the  balance  returned  to  the  purchaser; 
and  the  superintendent  of  sales  was  authorized 
to  announce  the  action  of  the  conuulsalonera 
as  above  set  out  immediately  prior  to  offering 
said  lands  for  sale.  The  land  was  bid  in  by 
Charles  A.  Little  for  the  sum  of  $10,000,  who 
deposited  with  the  conunlsaloners  5  per  cent, 
of  his  bid,  as  required  by  law  and  the  ap- 
praised value  of  the  improvements  located  on 
said  land.  A  contract  of  purchase  in  due 
form  was  executed  and  delivered  to  hUn  <m 
September  12th,  the  date  of  purchase,  in 
which  it  was  recited  that  the  appraised  val- 
ue of  the  Improvements  bad  been  deposited 
by  him  which  was  to  be  paid  to  lessee  as  pro- 
vided by  law.  On  December  12, 1912,  a  hear- 
ing was  commenced  before  the  contest  and 
protest  committee  upon  a  protest  filed  by 
Charles  A.  Little  as  to  the  appraisement  of 
Hallock's  Lmprovements,  at  which  hearing 
both  Hallock  and  Little  appeared.  On  July 
7,  1913,  the  committee  reported  that  In  its 
opinion  the  irrigation  ditch  was  not  an  im- 
provement, and  recommended  that  the  protest 
be  sustained  and  the  sum  of  $500,  the  ap- 
praised value  of  the  ditch  which  had  been 
deposited  by  Little,  should  be  refunded  to 
him.  Thereupon  the  report  of  the  committee 
was  adopted  by  the  commissioners  and  the 
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money  ortlered  refunded  to  Little.  On  July 
21,  1813,  the  secretary  of  the  commissioners 
was  notified  by  telegram  that  notice  of  appeal 
In  said  proceeding  had  been  forwarded  by 
mall,  which  notice  was  filed  July  23d,  upon 
which  last-named  date  the  secretary  made 
an  order  fixing  the  amount  of  the  appeal 
bond  at  $100.  Bond  was  filed  and  approved 
August  23d,  and  a  transcript  of  the  proceed- 
ings was  thereafter  filed  tn  the  office  of  the 
clerk  of  the  district  court  of  Harper  county. 
On  March  4,  1914,  Little  filed  motion  to  dis- 
miss Hallock's  appeal  upon  the  ground  that 
notice  thereof  and  bond  had  not  been  filed 
within  16  days  from  the  date  of  the  order 
appealed  from.  On  March  20tb  Hallock  filed 
motion  to  dismiss  Little's  protest  theretofore 
filed  with  the  commissioners,  whldl  motion 
was  sustained,  the  court  finding  that  the 
commissioners  were  without  authority  of  law 
to  entertain  said  protest,  and  entered  an  or- 
der that  the  commisaioners  should  pay  over 
to  Hallock  the  amount  deposited  to  cover  the 
appraised  value  of  said  irrigation  ditch,  from 
wliich  Judgment  and  order  of  the  court  ap- 
peal was  duly  prosecuted  by  Little. 

[1,2]  The  plaintur  in  error  contends  that 
the  district  court  acquired  no  Jurisdiction  of 
Hallock's  appeal  because  same  was  not  per- 
fected within  the  time  required  by  law.  Sec- 
tion T187,  Rev.  Laws  1910,  authorizes  an  ap- 
peal from  all  decisions  of  the  commissioners 
of  the  land  office  by  any  person  afCected  there- 
by to  the  district  court  of  the  county  where 
the  land  is  situated.  Said  appeal  must  be 
taken  by  the  appellant  serving  written  no- 
tioe  upon  the  secretary  to  the  commissioners 
wltliin  15  days  after  the  rendltl<«  of  the 
decision  complained  of,  and  by  executing  a 
bond  with  sureties  In  such  sum  as  the  secre- 
tary shall  prescribe,  not  to  exceed  double  the 
annual  rental  of  the  land  affected  by  such 
appeal.  The  telegram  notifying  the  secre- 
tary that  notice  of  appeal  had  been  mailed 
was  received  and  filed  by  him  before  the  ex- 
piration of  the  15  days,  and  was  treated  by 
him  as  a  notice  of  an;>eal,  and  was  so  con- 
sidered by  the  court  There  Is  no  form  of  no- 
tice prescribed  nor  any  particular  method  of 
service  required  in  said  section,  and  we 
think,  as  did  the  secretary  and  the  trial 
court,  that  said  telegram  was  a  sufficient 
compliance  with  the  requirements  as  to  the 
service  of  notice.  Western  Vnloa  TeL  Co.  v. 
Bailey,  61  U  B.  A.  933,  note. 

It  does  not  appear  whether  the  formal 
'Written  notice  deposited  in  the  mall  was  re- 
ceived by  the  secretary  prior  to  the  expira- 
tion of  the  15  days  or  not,  but,  even  if  not 
received  until  the  day  it  was  filed,  the  tele- 
gram was  sufficient.  Appeal  bond  was  not 
filed  within  said  time,  and  the  failure  to  do 
so  is  said  to  be  fatal  to  the  Jurisdiction  of 
the  court.  The  requirement  of  the  statute  is 
that  the  notice  shall  be  served  within  15  days 
after  the  rendition  of  the  decision  complained 
of,  and  tliat  a  b<md  shall  be  executed  in  such 
sum  as  the.  secretary  shall  prescribe.    The 


secretary  apparently  constmed  the  statnte  as 
permltttag  the  bond  to  be  given  after  the  ex- 
piration of  the  15  days  in  which  tlie  notice  is 
required  to  be  served,  and  this  seems  to  be  a 
reasonable  construction.  Tbe  notice  may  be 
served  at  any  time  witliln  15  days,  and  tlte 
secretary  would  not  be  required  to  determine 
the  amount  of  the  appeal  bond  until  notice  bad 
in  fact  been  served;  neither  oould  the  par- 
ty appealing  execute  and  file  said  bond  antU 
the  amount  thereof  had  been  fixed,  and.  after 
the  secretary  had  acted,  tie  would  be  entitled 
to  a  reasonable  time  within  which  to  do  sa 

A  similar  question  was  presented  in  Union 
Bond  &  Investm«it  Co.  et  aL  v.  Bernstein 
et  al.,  40  Okl.  62T,  139  Pac.  974,  where  it  be- 
came  necessary  to  construe  section  6153,  Com- 
piled Laws  1909.  Said  section  required  any 
person  furnishing  material  or  performing;  la- 
bor under  a  subcontract  with  a  contractor, 
in  order  to  obtain  a  lien  upon  the  land  or  im- 
provements for  such  labor  or  material,  to  file 
with  the  cleA  of  the  district  oontt  of  the 
county  in  which  the  land  was  situated,  with- 
in 60  days  after  the  date  upon  which  the  ma- 
terial was  last  furnished  or  labor  performed 
under  such  subcontract,  a  statement  verified 
by  affidavit  and  by  serving  a  notice  in  writing 
of  the  filing  of  such  lien  upon  the  owner  of 
the  land  or  improvements  or  both.  It  was 
held  under  this  section  tliat  a  snl>coDtractor 
had  all  of  the  60  days  within  which  to  file 
his  lien  statement,  and  a  reasonable  time 
thereafter  to  serve  the  notice.  In  support  at 
Its  concloslon  the  court  quoted  from  Deatber- 
age  V.  Henderson,  43  Kan.  684,  23  Pac.  1052, 
construing  a  similar  statute  in  Kanwis  as 
follows: 

"If  such  a  contractor  had  all  of  the  60  daj-s 
within  whidi  to  file  his  statement,  it  would 
have  been  impossible  for  him.  in  many  cases,  to 
furnish  a  copy  thereof  to  tne  owner  or  agent 
of  the  premises  within  the  60  days  if  his  state- 
ment was  not  filed  until  the  last  day.  A  more 
reasonable  construction  of  the  statute  would 
be  to  give  the  subcontractor  a  reasonable  time 
after  filing  his  lien  to  furnish  a  copy  therecrf 
to  the  owner  or  agent  of  the  premises." 

Applying  the  same  rule  in  the  oonstmctioD 
of  the  statute  before  us,  we  hold  that  the 
notice  and  bond  were  served  and  filed  with- 
in due  time,  and  upon  the  filing  of  a  tran- 
script in  the  office  of  the  clerk  of  the  district 
court  of  Harper  county  that  court  acquired 
Jurisdiction  of  the  appeal  from  the  dedsloo 
of  the  commissioners. 

Upon  appeal  being  i>erfected,  the  district 
court  was  required  by  the  provisions  of  sec- 
tion 7187  to  hear  and  try  said  cause  de  novo. 
Its  Jurisdiction  whs  appellate,  and  it  was  au- 
thorized to  make  such  orders  as  ou^t  to 
have  l)een  made  by  the  commissioners. 
Therefore,  if  the  commissioners  had  no  Jarls- 
diction.to  entertain  and  determine  said  pro- 
test, the  Judgment  of  the  court  is  ri^t  and 
should  be  affirmed. 

Section  7150  authorizes  the  commissioners 
to  provide  for  a  new  appraisement  of  said 
lands  where  It  is  made  to  appear  that  any 
such  lands  or  Unprovemenbi  luive  not  beea 
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properly  appraised  and  requires  notice  to  be 
^ven    to  the  lessee  of  the  appraised  ralne 
of   Ills    Improvements  before  such  lands  are 
offered  for  sale,  and  If  any  lessee,  within  80 
days    from  notice  of   the  appraisement  of 
bis   Improvements,  shaU  notify  the  commis- 
sioners In  writing  of  bis  dissatisfaction  there- 
■with,   the  land  covered  by  said  lessee's  am- 
tra'ct  must  be  reserved  from  sale  pending  a 
revle'^   of  the  appraisement  in  the  district 
coui-t    of  the  county  In  which  said  land  is 
located,  and  section  7151  authorizes  an  ap- 
peal from  the  board  of  appraisers  to  be  tak- 
en  as   in  the  case  of  the  condemnation  of 
land  for  railway  purposes  and  requires  the 
procedure  on  such  appeal  and  the  review 
and    demand  for  jury   trial  to  conform  to 
the  procedure  In  such  cases. 

Section  7153  requires  the  purchaser  at  such 
sale,  when  other  than  the  lessee,  to  pay  to 
the  commissioners  of  the  land  ofl9ce  or  their 
authorized  agent  to  reimburse  the  lessee 
having  a  preference  right  of  purchase  for  the 
appraised  value  of  all  improvements  upon 
the  lands  sold,  and  provides  that  upon  pos- 
session being  given  by  the  lessee  the  com- 
missioners shall  Immediately  pay  to  him  the 
yalne  of  all  such  improvements  paid  to  them 
by  such  purchaser. 

Section  7180  requires  the  purchaser  to 
make  an  affidavit  that  the  land  Is  purchased 
for  his  own  use  and  benefit,  and  not  either 
directly  or  indirectly  for  the  use  and  benefit 
of  another,  before  a  certificate  of  purchase 
is  issued. 

[3]  Under  the  authority  given  the  commis- 
sioners had  caused  said  lands  to  be  appraised, 
notice  of  which  wjas  given  to  Hallock,  and 
the  appraisement  accepted  by  him,  and  the 
lands  ordered  sold  subject  to  such  appraise- 
ment, and  said  lands  wer«r  In  fact  sold,  the 
appraised  value  of  the  Improvements  deposit- 
ed with  the  commissioners  as  required,  and 
affidavit  executed  by  the  purchaser  and  pos- 
session surrendered  by  the  lessee,  and  when 
Hallock  accepted  said  appraisement  and  sur- 
rendered possession  to  the  purchaser,  he  be- 
came entitled  immediately  to  the  sum  de- 
posited to  cover  the  value  Of  his  improve- 
ments (section  7153),  and  the  commissioners 
were  without  any  authority  thereafter  to  en- 
tertain any  protest  against  the  payment  of 
snch  sum  or  to  reduce  the  appraised  value 
of  any  of  the  Improvements  or  to  order  any 
portion  of  the  sum  deposited  repaid  to  the 
purchaser.    It  would  be  manifestly  unfair  to 
the  lessee,  who  had  acquiesced  in  the  ap- 
praisement and  surrendered  possession  of  his 
Improvements,  to  thereafter  deprive  him  of 
any  part  of  the  money  to  which  he  was  en- 
titled and  the  statute  authorizes  no  bu(^ 
proceeding,  and  it  seems  clear  that  it  was 
the  Intention  that  snch  should  not  be  draie. 
An  additional  reason  why  Little  is  not  en- 
titled to  the  relief  sought  la  that  lie  pur- 
cbased  said  lands  subject  to  said  appraise- 
ment and  deposited  the  amount  thereof  with 


the  pommlssioners  and  went  into  possession 
under  a  contract  of  purchase  which  recited 
that  the  sum  deposited  by  him  was  for  the 
benefit  of  and  should  be  paid  to  the  lessee. 

The  judgm«it  of  the  court  was  right,  and 
is  therefore  affirmed.  All  the  Justices  con- 
cur. 


WINTERS  V.  OKLAHOMA  PORTLAND  CE- 

'  MENT  00.    (No.  8077.) 
(Supreme  Cionrt  of  Oklahoma.     Nov.  28,  1916. 
Rehearing  Denied  May  15,  1917.) 

(Svlldbui  by  the  Court.) 

1.  Appeal  and  Ebbob  <g=>553(2) — ^RtruNO  on 
Demtjbbeb— Transcbipt. 

Eirror  in  sustaining  a  demurrer  to  a  petition 
may  be  presented  upon  transcript 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2465.] 

2.  PtEAMNO    <8=418J1)— Demubbebt-Waiveb. 

When  a  demarrer  is  sustained  to  a  pleadinK. 
and  the  pleader  takes  leave  to  plead  over,  error 
in  the  order  sustaining  the  demurrer  Is  waived; 
but,  where  such  pleader  obtains  leave  of  court  to 
withdraw  an'  amendment  filed  after  such  leave 
to  amend  is  taken,  and  to  stand  upon  the  plead- 
ing to  which  the  demurrer  has  been  sustained, 
and  is  granted  leave  to  appeal  from  the  order 
of  theconrt,  the  issues  still  being  incomplete,  he 
will  not  be  held  to  such  waiver. 

[Bd.    Note.— For   other   cases,    see   Pleading, 
Crait  Dig.  IS  1399,  1403.] 

3.  Indians  «=»27(3)  —  Suit  to  Set  Aside 
GuABDiANsniP  Sale— Patmknt  on  Tkndeb 

or  OONSIDEBATION. 

Where  a  minor  citizen  of  the  Ohoctaw  Nation 
of  Indians  sues  to  set  aside  a  void  guardianship 
sale  of  his  lands,  and  alleges  that  he  has  no  part 
of  the  consideration  of  the  sale  and  never  receiv- 
ed any  part  thereof,  such  minor  is  not  required 
to  pay  or  tender  back  such  consideration  as  a 
prerequisite  to  the  maintenance  of  his  suit 

4.  GUABDIAN  AND   WABD  <&=>!&!  —  SaLE  —  IB- 

BEGULABrriEs— Cube  by  Conmbmation. 
After  a  county  court  obtains  jurisdiction  of 
a  guardianship  sale  proceeding,  all  irregularities 
and  defects  between  the  acquirement  of  juris- 
diction and  the  order  of  confirmation  are  cured 
by  the  order  of  confirmation,  to  the  extent  that 
the  order  of  confirmation  may  not  be  collaterally 
attacked  on  account  of  such  irregularities; 
but  this  rule  does  not  extend  to  jurisdictional 
matters. 

WEd.  Note.— For  other  cases,  see  Guardian  and 
i»rd.  Cent  Dig.  iS  392,  393.] 

5.  GUABDIAN    AND    WaBD    i5=»103    —    PBITATE 

Sale — Confibmation — Jurisdiction. 
The  provision  of  the  statutes  (Rev.  Laws 
1910,  §  6384)  which  provides  that  no  sale  of 
lands  of  minors  at  private  guardianship  sale 
shall  be  confirmed  where  the  bid  is  not  90  per 
cent,  of  the  appraised  value,  or  where  tfaere  has 
been  no  appraisement  of  such  lands  within  a 
year  prior  to  the  sale,  is  mandatory,  and  goes 
to  the  jurisdiction  of  the  court  to  make  the 
order  of  confirmation.  Where  an  order  of  con- 
firmation of  such  a  sale  is  made  in  violation  of 
such  provision,  the  order  of  confirmation  is 
void  for  want  of  jurisdiction. 

WEd.  Note. — For' other  cases,  see  Guardian  and 
ard,  Cent.  Dig.  f§  378-381,  391.] 

6.  Judgment  i&=3511— ■Validity— E'baud. 

Orders  and  judgments  procured  by  fraud  are 
void. 

[Ed.  Note. — For  other  cases,   see  Judgment. 
Cent.  Dig.  fi  951,  954.] 
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7.  JtTDouEi^T  4=3489  — Invalid  JuDOiCKirT  — 

GOLLATEILVL  ATTACK. 

Where  a  want  of  jarisdiction  to  enter  the 
particular  order  or  jndgment  is  affirmatively 
shown  by  the  record  proper  upon  which  such 
order  or  judgment  is  based,  audi  order  or  judg- 
ment is  void  and  subject  to  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S§  924,  925.] 

(Additional  Syllabut  iy  Editorial  Staff.) 

8.  Atpeai,  and  Ebbob  iS=3802  —  Bulino  on 
Motion  to  Dismiss— Keasonb. 

It  is  not  necessary  for  the  ooart  to  state  its 
reasons  on  overruling  a  motion  to  dismiss  an 
appeal  because  certain  orders,  as  contained  in 
the  case-made,  did  not  contain  the  filing  marks 
and  were  not  shown  to  have  been  entered  upon 
the  journal  of  the  lower  court. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3167,  3168.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Pontotoc  County ; 
Tom  D.  McKeown,  Judge. 

Action  by  Walter  B.  Winters,  a  minor,  by 
J.  M.  Daggs,  next  friend,  against  the  Okla- 
homa Portland  Cement  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed, and  remanded  for  further  proceed- 
ings. 

Wadllngton  &  Wadllngton,  of  Ada,  for 
plalntur  iQ  error.  J.  F.  McKeel,  of  Ada,  for 
defendant  In  error. 

JOHNSON,  C.  This  Is  a  suit  by  plaintiff 
In  error,  Wlalter  B.  Winters,  by  J.  M.  Daggs, 
next  friend,  against  the  defendant  In  error, 
Oklahoma  Portland  Cement  Company,  a  cor- 
poration, for  the  recovery  of  60  acres  of  land 
allotted  to  plaintiff  as  a  citizen  of  the  Choc- 
taw Nation  of  Indians.  The  prayer  Is  for 
ejectment  and  cancellation ;  plaintiff  seeking 
to  set  aside  a  certain  deed  executed  by  his 
guardian  and  tbe  order  confirming  the  sate 
upon  which  the  deed  was  based.  The  next 
friend  is  the  grandfather  of  plaintiff,  and  the 
guardian  is  plaintiff's  father. 

The  amended  petition  alleges,  In  snbetance, 
that  the  said  guardian  of  plaintiff  Is  weak 
and  illiterate  and  under  the  control  of  the 
defendant;  that  defendant  and  the  said 
guardian  entered  Into  a  secret  corrupt  and 
fraudulent  agreement  under  which  the  said 
guardian  was  to  sell,  procure  the  confirma- 
tion of  the  sale,  and  convey  to  defendant  00 
acres  of  tbe  land  of  plaintiff!  of  the  approxi- 
mate value  of  $6,000  for  tbe  grossly  Inade- 
quate consideration  of  $2,750;  that  at  such 
sale  no  bids  were  to  be  received  or  consider- 
ed except  tbe  Ud  of  defendant;  that  the 
sale  was  to  be  for  tbe  exclusive  benefit  of 
defendant  and  tbe  said  guardian;  that  this 
agreement  was  carried  OQt,  and  the  land 
sold  and  conveyed  under  it  for  the  said  con- 
sideration of  $2,750,  whereas  the  actual  value 
of  the  land  was  over  $6,000,  and  tbe  value 
of  It  as  appraised  In  such  guardianship  sale 
proceeding  was  $4,200;  that  the  said  sale 
was  a  private  sale ;  and  that,  by  fraudulent- 


ly concealing  the  an>raiaement  froni  tbe 
coart  and  diverting  the  mind  of  tbe  oonit 
therefrom,  defendant  and  the  guardian  fraud- 
ulently procured  an  order  of  the  county  court 
confirming  such  sale,  regardless  of  tbe  fact 
that  the  Md  was  less  than  90  per  oeot 
of  the  appraisement,  and  In  fact  only  ap- 
proximately 60  per  cent  thereof.  Plaintiff 
further  alleges  that  the  said  par<diase  price 
of  said  land  was  divided  between  def«Hlant 
and  tbe  said  guardian;  that  plaintiff  has 
never  received  any  benefit  or  thing  of  valne 
as  tbe  proceeds  of  said  sale,  and  has  no 
money  or  other  thing  of  value  in  bis  posses- 
sion as  the  result  of  the  sale;  and  that  tbe 
guardian  now  has  nothing  of  value  and  no 
money  in  his  possession  as  a  result  of  said 
sal&  Plaintiff  further  alleged  that  the  said 
guardianship  sale,  order  of  confirmation,  and 
conveyance  were  void  on  account  of  such 
fraudulent  acts,  and  for  the  further  reason 
that  the  purported  sale  was  for  less  than 
90  per  cent  of  the  appraised  value  of  tbe 
property. 

A  demurrer  of  defendant  to  such  amended 
petition  was  sustained  by  the  court  on  Oc- 
tober 6,  1915,  upon  the  ground  that  tbe  peti- 
tion did  not  contain  an  offer  to  pay  back  the 
said  consideration  of  said  sale.  Plaintiff 
asked  and  was  allowed  time  to  amend  sucb 
amended  petition,  and  filed  an  amendment 
thereto.  On  November  17,  1915,  plaintiff, 
having  obtained  leave  of  court  to  withdraw 
the  amendment  to  his  amended  petition  and 
stand  upon  tbe  amended  petition  and  bis  ex- 
ception to  the  action  of  the  court  in  sustain- 
ing the  demurrer  thereto,  did  so,  and  the 
case  was  dismissed  by  tbe  court  upon  such 
election  to  stand  upon  the  amended  petition. 
and  plaintiff  wa*  granted  time  to  appeal. 

[t]  Defendant  in  error  moved  to  dismiss 
tbe  aiH>eal  upon  the  ground  that  certain  or- 
ders, as  contained  In  the  case-made,  did  not 
contain  the  filing  marks  and  were  not  showu 
to  have  been  entered  upon  tbe  Journal  of  tbe 
lower  court,  and  such  motion  has  been  over- 
ruled. In  its  brief  defendant  In  error  asks 
for  dismissal  of  the  appeal  upon  additional 
grounds,  and  c<«iplalns  that  tbe  former  mo- 
tion to  dismiss  was  overruled  without  any 
reason  being  given  therefor.  It  was  not  nec- 
essary for  such  reason  to  be  given,  bnt,  as 
a  matter  of  courtesy  toward  the  present  com- 
plaint of  counsel,  we  refer  to  the  opinion  of 
this  court  in  cause  No.  7604,  St  L.  &  S.  F. 
B.  Co.  V.  Taliaferro,  160  Pac.  610,  not  yet 
oflldally  reported,  whidi  announces  tbe  role 
controlling  the  former  motion. 

[1]  In  its  brief  defendant  urges  tbe  dis- 
missal of  the  appeal  upon  tbe  ground  that 
the  case-made  was  not  served  within  16  days 
from  tbe  date  of  tbe  order  sustaining  the  de- 
murrer to  tbe  amended  petition,  although  It 
was  served  within  the  time  granted  after  tbe 
order  of  dismissal,  which  was  baaed  upon 
tbe  refusal  to  plead  after  tbe  deniuner  was 
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sustained.    It  la  not  necessary  to  go  into  the 
suflflelency  of  the  service  of  the  case-made, 
as    tlie    case  made  herein  Is  sufficient  as  a 
transcript,  and  the  questions  on  appeal,  be- 
ing as  to  error  in  sustaining  a  demurrer  to 
ttte   amended  petition,  are  such  as  may  be 
presented  by  transcript.    See  O'Nell  v.  James, 
40  Okl.  661,  140  Pae.  141.    The  second  mo- 
tion to  dismiss  should  therefore  be  overruled. 
121  In  its  brief  on  the  merits  defendant  In 
error  contends  that  error  In  sustaining  the 
demurrer  to  the  amended  petition  may  not 
be    presented,   for  the   reason  that  it  was 
waived  by  defendant  In  error  talking  leave  to 
plead  over.    Defendant  in  error  cites  numer- 
ous cases  from  this  court' holding  that  tak- 
ing  time  to  plead  over  and  pleading  over 
waives  error  in  an  order  sustaining  a  de- 
marrer  to  a  pleading.    This  proposition,  as 
covering  the  only  error  urged  on  the  appeal, 
was  presented  to  and  passed  upon  by  this 
court  in  the  first  motion  to  dismiss  the  ap- 
peal.     However,  It  may  be  well  enough  to 
say  that  in  each  of  the  cases  cited  in  sup- 
port of  the  alleged  waiver  of  error  the  par- 
ty whose  pleading  was  affected  by  the  order 
sustaining  demurrer  had  finally  accepted  and 
enjoyed  the  full  benefit  of  the  exercise  of 
the  discretion  of  the  lower  court  li^  allowing 
him  to  plead  over,  and  had  gone  on  to  an- 
other phase  of  his  case  in  disregard  of  the 
error  In  the  order  upon  his  pleading.     The 
rule  is  based  upon  the  fact  that  the  party, 
by  going  ahead  with  his  case,  definitely  ac- 
cepts a  lack  of  finality  In  the  order  as  fore- 
closing his  right  of  action.     In  none  of  the 
cases  were  the  facts  similar  to  those  in  this 
case.     Here,   while  the  plaintiff   took   time 
to  plead  over  and  actually  filed  an  amend- 
ment to  his  petition,  the  formation  of  the 
Issues  was  still  Incomplete,  and  still  within 
the  influence  of  the  court's  discretion.    The 
court  allowed  plaintiff  to  withdraw  the  last 
amendment  to  his  petition,  «md  to  stand  up- 
on  his  original  amended  petition  granting 
the  right  of  appeal.    It  was  well  within  the 
discretion  of  the  court  to  permit  plaintiff  to 
rectify  a  mistake  in  taking  time  to  plead, 
particularly  where  the  mistake  would  result 
in  a  deprivation  of  substantial  rights,  and 
the  confusion  resulting  in  the  mistake  came 
from  a  imtent  substantial  error  of  the  court 
Itself.    We  shall  hold  that  the  granting  of 
leave  to  withdraw  the  amendment  and. stand 
upon  the   original   amended   petition,    velth 
right  of  anneal  from  the  order,  placed  plain- 
tiff In  the  position  occupied  by  him  before 
he  took  leave  to  plead  over. 

On  the  merits  this  apiieal  presents  three 
propositions,  viz.:  (1)  Under  the  allegations 
of  fraud  in  the  guardianship  sale  proceed- 
ings, was  it  necessary  for  plaintiff  to  tender 
twck  the  consideration  of  the  guardian's 
deed?  (2)  Was  the  fact  that  the  bid  was 
less  than  90  per  cent,  of  the  appraisement  a 
mere  irregularity,  or  did  It  avoid  the  entire 
proceeding?  and  (3)  Is  the  attack  upon  these 
deficiencies  properly  made  in  this  cause? 


[}]  The  question  of  the  necessity  of  the 
tender  back  of  |he  consideration,  as  applica- 
ble to  the  pleading  of  plaintiff  in  this  case, 
has  been  decided  by  this  court  favorably  to 
the  contentions  of  plaintiff  In  error.  In  the 
opinion    of   this    court   in   cause   No.    6228, 

Bridges  v.  Rea  et  aL,  165  Pac.  ,  not  yet 

oflBclally  reported,  under  date  of  May  16, 
1916,  this  court  held  void  a  deed  to  the  al- 
lotment of  an  Indian  minor  based  upon  a 
fraudulent  guardianship  sale  proceeding, 
and,  with  reference  to  the  necessity  of  a 
tender  bade  by  the  minor  of  the  purcliase 
price,  said: 

"But,  the  deed  being  void,  she  was  not  required 
to  return,  the  consideration  as  a  condition  pre- 
cedent to  relief  in  equity,  but,  aside  from  Uiis, 
in  the  absence  of  a  showing,  that  at  the  time  she 
brought  the  suit  or  the  case  was  tried  she  had 
in  her  possession  any  of  the  consideration  re- 
ceived for  the  land  was  sufficient  reason  for  not 
requiring  her  to  do  so." 

In  Tlrey  v.  Dameal,  37  Okl.  606,  133  Pac. 
614,  referring  to  a  deed  by  an  Indian  minor 
himself  and  the  necessity  of  a  tender  back 
of  the  consideration,  this  court  said: 

"  •  *  *  And  we  therefore  hold  that  the  pre- 
tended deed  from  Dameal  to  Tirey  was  absolute- 
ly void,  and,  this  being  true,  Darneal  could  not 
be  compelled  to  refund  the  purchase  price,  es- 
pecially since  it  is  not  shown  that  he  had  any 
part  thereof  in  his  possession  at  the  time  the  an- 
swers were  filed  and  the  case  tried,  and  the 
court  committed  no  error  in  so  holding." 

With  reference  to  void  Indian  minor  deeds, 
executed  by  the  allottees  themselves,  the  rule 
that  It  Is  not  necessary  to  relief  in  equity 
against  the  deed  that  the  consideration  be 
refunded,  especially  where  It  appears  that 
the  grantor  has  no  part  thereof,  has  been  ad- 
hered to  by  a  great  number  of  decisions  in 
this  court,  and  is  so  well  established  that  it 
is  not  necessary  to  refer  to  other  cases  upon 
the  point.  There  would  be  less  reason  to  re- 
quire the  refund  by  a  minor  who  alleges  that ' 
he  never  received  any  part  of  the  considera- 
tion, but  that  the  consideration  was  for  the 
Joint  profit  and  benefit  of  the  guardian  and 
bis  grrantee,  under  a  collusive  plan  to  de- 
fraud the  minor. 

[4,  6]  PlAintlff  in  error,  in  his  petition  in 
the  lower  court,  alleged  that  the  sale  by  his 
guardian  was  for  less  than  90  per  cent  of 
the  appraised  value  of  the  land,  the  sale  be- 
ing for  ?2,750,  while  the  appraisement  was 
$4,200,  and  contends  that,  for  this  reason, 
the  order  of  confirmation  and  guardian's 
deed  were  void. 

Defendant  In  error  contends  that  the  con- 
firmation of  the  sale  for  less  than  90  i>er 
cent  of  the  appraised  value  was  a  mere  Ir- 
regularity, and  not  such  a  defect  as  to  ren- 
der the  proceeding  absolutely  void,  and  that 
the  defect  was  cured  by  the  order  of  confir- 
mation, which  is  conclusive.  In  support  of 
this  i>osltion  he  dtes  the  following  decisions 
of  this  court,  viz.:  Eaves  v.  Mullen,  25  Okl. 
679,  107  Pac.  433;  Sockey  v.  Winstock,  43 
Okl.  758,  144  Pac.  372,  and  other  cases  from 
this  court  and  the  courts  of  other ^«tat«B,      t 
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holding  tbat,  after  the  county  court  acquires 
Jurisdiction  of  a  guardianship  sale  proceed- 
ing, the  order  of  confirmation  will  cure  inter- 
mediate irregularities.  The  cases  cited  lay 
down  correct  rules,  so  far  as  tbey  are  appli- 
cable, but  they  are  not  applicable  to  tliis  sit- 
uation; for  the  defect  alleged  here  Is  not  a 
mere  Irregolarity,  and  was  not  a  defect  oc- 
curring between  the  filing  of  the  petition  of 
sale  and  the  confirmation,  bnt  was  a  jnris- 
dlctlonal  d^arture  in  the  order  of  confirma- 
tion Itself. 

In  B2aTes  t.  Mullen,  supra,  which  announc- 
ed the  rule  as  to  intermediate  irregularities, 
this  court  said: 

"A  valid  decree  of  conflrmation  of  the  sale 
was  necessary  to  pass  title  to  the  purchaser  at 
the  sale,  from  whom  it  is  alleged  plaintiff  here- 
in derived  bis  title." 

Sectl<m  6384,  Revised  Laws  1910,  so  far  as 
pertinent,  reads: 

"6384.  Limit  of  Prioe—Appraitoment.—No 
sale  of  real  estate  at  private  sale  shall  be  con- 
firmed by  the  court  unless  the  sum  offered  is  at 
least  ninety  per  cent,  of  'he  appraised  value 
thereof,  nor  unless  such  real  estate  has  been  ap- 
praised within  one  year  of  the  time  of  such  sale." 

Tbe  words  of  this  section  are  expressly 
prohibitory.  They  do  not  simply  and  only 
say  that  an  appraisement  shall  be  had,  but 
directly  say  that  the  court  shall  not  act  ex- 
cept under  the  given  conditions.  The  Inhibi- 
tion strikes  at  the  power  of  the  court,  and 
leaves  no  discretion  whatsoever  in  the  court. 
It  does  not  pertain  to  any  step  iatermediate 
to  the  acquirement  of  jurisdiction  of  the  sale 
proceeding  and  the  order  of  conflrmation,  but 
to  the  power  to  make  the  order  of  confirma- 
tion Itself.  The  appraisement  is  not  even 
necessarily  a  part  of  the  sale  proceeding 
proper,  but  may  have  been  made  at  any  time 
within  a  year  prior  thereto,  and  long  before 
the  court  acquired  jurisdiction  of  the  sale 
proceeding;  but  the  statute  provides  that 
the  court  shall  not  make  the  order,  except  It 
is  in  existence,  and  in  conformity  to  It 

The  rule  announced  In  Eaves  r.  Mullen, 
supra,  as  to  the  ^ect  of  Irregularities  and 
defects  after  the  acquirement  of  jurisdiction 
and  antecedent  to  the  order  of  conflrmation 
was  based  upon  decisions  from  the  Supreme 
Court  of  the  United  States  and  the  appellate 
courts  of  California,  South  Dakota,  and  Ar- 
kansas. We  do  not  find  where  the  three  first 
named  courts  have  passed  upon  the  question 
as  to  whether  a  vlolatl<»i  of  the  appraise- 
ment by  the  order  of  confirmation.  In  a  pri- 
vate guardianship  sale,  is  a  mere  irregular- 
ity or  is  a  jurisdictional  departure,  but  the 
Supreme  Court  of  Arkansas,  in  the  case  of 
Mobbs  V,  Millard  et  al.,  106  Ark.  563,  153  S. 
W.  821,  rendered  after  the  decisions  in  the 
Arkansas  cases  cited  In  Eaves  v.  Mullen, 
held  that  such  a  violation  was  not  an  irreg- 
ularity, but  a  Jurisdictional  departure,  ren- 
dering the  order  of  confirmation  absolutely 
void.  In  Mobbs  v.  Millard  et  al.,  supra,  the 
Arkansas  court  said: 

"Under  the  law  a  minor  cannot  act  for  him- 
self, and  his  guardian  is  his  statutory  agent 


The  requirement  that  no  real  estate  of  soy 
minor  shall  be  sold  for  less  than  three-fourths  A 
its  appraised  valne  was  passed  for  his  protection 
pursuant  to  a  general  principle  ofpablic  policy. 
Appraisement  means  valuation.  Tuns  it  will  be 
seen  the  Legislatttre  provided  a  means  for  fixing 
in  advance  the  lowest  valuation  at  whidi  a  mi- 
nor's land  can  be  sold.  In  the  instant  case  It 
is  conceded  that  the  land  was  sold  for  less  tlna 
three-fourths  ot  its  appraised  value.  •  *  • 
We  bold  that  the  sale  was  not  in  snhstantia] 
compliance    with    the    statute    and    is   invalid. 

*  *  *  We  do  not -wish  to  be  nnderstood  as 
holding  that  errors  and  irregularities  in  making 
the  appraisements  or  in  otherwise  complying 
with  the  provisions  of  the  statute  in  regard  to 
the  sale  would  not  be  a  substantial  coinpliance 
with  the  provisions  thereof.  •  •  •  Bnt  we 
do  hold  that  an  essential  requirement  of  the 
statute  in  regard  to  the  sale  of  a  minor's  land 
cannot  be  entirely  omitted  and  wholly  diar^ 
garded." 

The  Supreme  Court  of  Missouri,  In  the 
case  of  Carder  et  al.  r.  Cubertson,  100  Ho. 
269,  18  S.  W.  88,  18  Am.  St  Bep.  648.  said: 

"By  stipulation  filed  it  is  agreed  tbat  the  sola 
question  to  be  determined  is  whether  the  cura- 
tor's deed  is  valid.    There  can  be  no  besitatioo; 

•  •  ♦  It  is  a  plain  matter  of  statutory  pro- 
vision. Sections  28,  20,  and  30,  P- 469,  General 
Statutes  1866,  c<mtrol  ttiis  case.  T%e  last-named 
section  declares:  'No  real  estate  of  any  mi- 
nor, sold  under  the  provisions  of  this  chapter, 
shall  be  sold  for  less  than  three-fourths  of  its 
appraised  value,'  etc.  The  probate  court  had  no 
jurisdiction  to  approve  sucn  a  sale.  Its  order 
of  approval  was  therefore  coram  non  jndic& 
and  the  deed  showing  the  facts  already  recited 
was  void  on  its  face. 

The  same  conclusion  was  leached  by  the 
Supreme  Court  of  Louisiana  In  the  case  of 
Thlbodeanz  t.  Thlbodeaux,  112  La.  906.  36 
South.  800.  21  Cyc.  140,  under  the  head  ot 
Guardian  and  Ward,  says: 

"J.  PwroKoM  Prtoe  and  Paym«»(.— Where  the 
ward's  property  is  ordered  to  be  sold  on  appli- 
cation of  a  guardian,  after  appraisal,  a  sale 
for  less  than  the  appraised  value  is  void." 

10  En&  of  Pleading  &  Practice^  820  and 
821,  after  laying  down  our  rule  that  the  or- 
der of  conflrmation  will  cure  all  defects  and 
irregularities,  says: 

"Juriidictional  DefecU. — But  confirmation  will 
not  cure  defects  in  the  proceedings  which  go  to 
the  jurisdiction  of  the  court,  and  consequently 
will  not  protect  the  sale  from  collateral  attadc 
upon  any  such  grounds." 

Our  statute  <mi  Judicial  sales  of  real  pnp- 
erty  provides  that  no  property  shall  be  sold 
for  less  than  two-thirds  of  its  appraised  val- 
ue. This  court  has  held  that  provision  man- 
datory, and  that  an  order  of  the  district 
court  confirming  such  a  sale  Is  abaolotdy 
void  (Page  v.  Turk,  43  Okl.  667,  143  Paa 
1047),  citing  In  support  of  such  holding 
several  decisions  from  the  Supreme  Court 
of  the  United  States,  as  well  as  an  extensive 
list  of  authorities  from  others  courts. 

Our  statute  provides  that,  under  a  mort- 
gage containing  a  waiver  of  appraisement, 
sale  under  foreclosure  of  such  a  mortgage 
shall  not  be  had  until  the  expiration  of  six 
months  from  the  date  of  Judgment.  Tbia 
court  has  held  that  a  sale  In  vMatlon  of  that 
provision  is  void.  Hanco(^T.  Toureeb  28 
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Okl.    460,  106  Pac.  841;    Tolbert  y.   State 
Bank,  30  Okl.  403,  121  Pac.  212. 

The  express  statntory  limitations  upon  the 
district  courts  in  the  above  Instances  are 
no  stronger,  and  are  not  as  direct,  as  the 
limitation  upon  the  county  court  in  the 
section  of  the  statutes  we  have  under  con- 
sideration; and  yet  the  limitations  were 
lield  to  be,  not  merely  the  subject  matter  of 
trregularlty,  but  Jurisdictional. 

In  reference  to  guardianship  sale  proce- 
dure, the  tendency  of  the  courts  is  to  con- 
strue as  directory  language  which  may  fair- 
ly have  that  Intendment,  and  which  pertains 
to  proceedings  after  the  vesting  of  jurisdic- 
tion.   If  such  construction  were  not  the  rule, 
no  guardianship  sale  would  be  safe,  for  some 
error  creeps  into  almost  every  proceeding; 
and  it  seems  to  be  the  theory  of  the  courts 
generally  that  some  discretion  is  vested  in 
the  courts  having  direct  jurisdiction  of  the 
proceeding  to  determine  the  cftect  of  Irregu- 
larities as  tending  or  not  tending  to  deprive 
■wards  of  substantial  rights.    However,  this 
discretion  cannot  be  said  to  extend  beyond  an 
express  limitation  upon  the  particular  judi- 
cial act     In  public  sales  by  guardians  the 
law  assumes  that  the  public  bidding,  coupled 
■with  authority  In  the  court  upon  confirmation' 
to  review  the  sufficiency  of  the  price,  will  in- 
sure protection  of  the  ward,   and  in  sncb 
sales  no  appraisement  is  required.    In  pri- 
vate sales,  as  a  protection  to  the  ward,  the 
law  has  substituted  appraisement  for  public 
auction,  and  expressly  limited  the  power  of 
the  court  to  review  the   sufficiency  of  the 
sale  price  by  an  express  limitation  as  to 
amount 

We  must  hold  that  the  provision  that  no 
private  guardian's  sale  shall  be  confirmed 
by  the  court  unless  the  sum  offered  is  at 
least  90  per  cent,  of  the  appraisement,  nor 
unless  the  real  estate  sold  has  been  appraised 
within  one  year  from  .the  time  of  such  sale, 
is  mandatory,  and  that  an  order  of  confirma- 
tion and  guardian's  deed  violating  this  pro- 
vision are  absolutely  void.  We  should  not 
be  understood  as  holding,  however,  that 
mere  irregularitlea  in  the  appraisement  pro- 
ceedings would  have  such  effect,  if  such  ir- 
regularity was  not  such  as  to  deprive  the  ap- 
praisement of  substance. 

Defendant  in  error  says,  however,  that  the 
appraisement  In  this  case  is  Irregular  and 
does  not  amount  to  an  appraisement,  for  the 
reason  that  it  was  not  properly  signed  by 
the  appraisers,  and  that  there  was  no  ap- 
praisement In  fact.  This  would  not  help  the 
situation;  for  under  the  section  of  the  stat- 
utes in  question  the  sale  would  be  void  if 
there  were  no  appraisement  However,  the 
appraisers  were  properly  appointed,  the  oath 
of  the  appraisers  vma  signed,  the  bill  for 
fees  was  signed  and  verified,  the  affidavit 
stating  that  the  services  had  been  rendered, 
and  the  appraisement  returned  and  properly 
filed,  and  the  defects  la  it  are  only  irregu- 
larlUea. 


[I,  7]  As  to  the  proposition  that  this  suit 
is  a  collateral  attack  upon  the  guardianship 
deed  and  sale  proceedings  in  the  county 
court,  while  the  recent  decisions  of  this  court 
(Bridges  v.  Rea,  supra,  and  Brewer  v.  Dod- 
s<m,  159  Pac.  329,  not  yet  officially  reported) 
hold  that  an  attack  upon  a  judgment  upon 
the  ground  of  fraud  is  a  direct  attack,  yet 
in  this  case  the  directness  or  coUateralness 
of  the  attack  is  Immaterial,  both  of  the 
grounds  set  up  in  the  amended  petition, 
If  true,  rendering  the  Judgement  of  confirma- 
tion absolutely  void  and  subject  to  collateral 
attack.  A  Judgment  obtained  by  fraud  is  ab- 
solutely void.  Bridges  V.  Rea,  supra  ;  Brew- 
er V.  Dodson,  supra;  Brown  v.  Trent,  36 
Okl.  239,  128  Pac.  895;  Sockey  v.  Winstock, 
43  Okl.  T58,  144  Pac.  372. 

If  the  facts  alleged  In  this  case  are  true, 
the  order  of  confirmation  would  be  absolute- 
ly void  on  account  of  fraud  vitiating  the 
jurisdiction,  as  held  by  the  above  cases  and 
nwnerous  other  cases  in  this  court,  and  also 
would  be  void  for  the  further  reason  that 
it  violated  the  appraisement,  which  the  court 
was  without  Jurisdiction  to  do,  as  herein- 
above shown.  A  void  judgment  is  a  nullity, 
and  may  be  attacked  collaterally.  Roth  v. 
Union  Nat  Bank,  160  Pac.  505,  not  yet  offi- 
cially reported;  Jefferson  v.  Gallagher,  150 
Pac.  1071,  not  yet  officially  reported ;  Brewer 
V.  Dodson,  supra. 

The  jurisdictional  invalidity  of  the  order 
of  confirmation  in  this  case,  in  so  far  as  af- 
fected by  the  violation,  Is  shown  by  the  rec- 
ord of  the  sale  proceeding  in  the  county 
court,  upon  which  the  order  is  based.  Where 
the  record  in  a  case  affirmatively  discloses 
the  facts  to  be  such  that  the  court  was  with- 
out power  in  such  case  to  make  the  order 
or  decree  it  assumes  to  make,  the  order  or 
decree  is  void  and  subject  to  collateral  at- 
tack.   Roth  V.  Union  Nat  Bank,  supra. 

The  opinion  in  the  last-cited  case  of  Roth 
V.  Union  Nat  Bank,  by  Mr.  Justice  Thacker, 
contains  an  unusually  comprehensive  citation 
and  analysis  of  authorities  from  this  court 
and  other  courts  upon  the  effect  of  the  verity 
imported  by  a  Judgment  and  concludes  that 
if  the  lack  of  jurisdiction  to  make  the  Judg- 
ment or  order  affirmatively  appears  in  the 
record  proper,  upon  which  the  Judgment  or 
order  Is  based,  the  Judgment  or  order  Is 
subject  to  collateral  attack. 

From  the  above  it  follows  that  the  amend- 
ed petition  in  this  case  stated  causes  of  ac- 
tion upon  the  two  grounds  set  up  by  it,  that 
It  was  not  necessary  for  plaintiff,  in  this 
particular  case,  to  tender  back  the  considera- 
tion of  the  deed,  and  that  the  lower  court 
was  In  error  In  so  holding. 

The  order  and  judgment  of  the  lower  court 
sustaining  the  demurrer  to  the  amended  peti- 
tion and  dismissing  the  cause  should  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  herewith. 

PER  CURIAM.    Adopted  in  whole. 
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ARNOLD  et  aL  v.  BURKS.     (No.  5204.) 

(Supreme  Court  of  Oklahoma.    April  10,  1917. 

Rehearing  Denied  May  8,  1817.) 

(BvHahut  hv  the  Court.) 

Gabnishuent  €=»180,  187-^x3  dgment  *=»139, 
153(4)  —  Pleading  «=>367(C)  —  Answer— 
Petitiow. 
Record  examined,  and  held,  that  motion  to 

set  aside  the  judgment  was  properly  overruled. 
[Ed.  Note. — For  other  cages,  see  Garnishment, 

Cent.  Dig.  K  351-356, 350-364 ;  Judgment,  Cent 

Dig.  §S  265-268,  301 ;    Pleading,  Cent.  Dig.  §| 

1187-1193.] 

Error  from  District  (3ourt,  Stephens  (boun- 
ty ;  Frank  M.  Bailey,  Judge. 

Action  by  L.  M.  Burks  against  Charles  Ar- 
nold, with  garnishment  against  T.  J.  Presley 
and  others.  Judgment  against  defendant 
and  the  garnishees,  and  from  the  overruling 
of  their  motion  to  vacate  the  Judgment,  de- 
fendants bring  error.    Order  affirmed. 

H.  A.  Ledbetter,  of  Ardmore,  for  plaintiffs 
In  error.  H.  B.  Lockett,  of  Comanche,  for 
defendant  In  error. 


HARDY,  J.  The  parties  hereto  will  be 
designated  as  they  appeared  In  the  trial 
court.  The  plaintiff,  L.  M.  Burks,  brought 
an  action  against  defendant  Charles  Arnold 
and  had  a  garnishment  issued  and  served  on 
defendants  Bogle,  T.  J.  Presley,  and  A.  J. 
Presley.  On  the  24th  day  of  November,  1911, 
judgment  was  rendered  against  defendant 
Arnold  for  his  debt  and  against  garnishees 
In  stated  amounts.  On  March  11,  1912,  de- 
fendants filed  in  the  trial  court  a  motion  to 
set  aside  the  Judgment  theretofore  rendered, 
alleging  in  substance  that  said  canse  was  set 
for  trial  November  16,  1911,  and  that  said 
garnishees  had  on  file  In  said  court  in  said 
cause  their  answer,  denying  any  indebted- 
ness to  said  Arnold,  and  that  the  said  Ar- 
nold had  on  file  therein  a  motion  to  make 
plaintiff's  petition  more  definite  and  certain, 
and  that  on  said  day  the  presiding  Judge  of 
said  court  announced  that  no  cases  involving 
"Indian  questions"  would  be  tried  at  that 
term  of  court  unless  by  agreement  of  par- 
ties, and  that  this  case  involved  an  Indian 
question;  that  defendants'  attorney,  relying 
thereon,  left  Duncan,  where  court  was  being 
held;  that  on  November  24,  1911,  the  case 
was  called  up  by  attorney  for  plaintiff  in  the 
absence  of  defendants  and  their  attorneys, 
and  Judgment  taken  against  defendant  Ar- 
nold for  the  amount  sued  for  and  against 
garnishees  as  debtors  of  the  said  Arnold  in 
certain  stated  amounts.  Boon  after  Judg- 
ment was  obtained,  an  execution  was  issued, 
but  upon  the  filing  of  the  above  motion  the 
execution  was  recalled  to  await  action  on 
the  motion  to  vacate  the  Judgment  In  due 
time  said  motion  was  heard  and  overruled, 
and  defoidants  have  appealed  from  that  rul- 
ing. 


The  garnishees  urge  that  said  judgment 
against  them  should  be  vacated  for  the  rea- 
son tliat  at  the  time  same  was  rendered,  the% 
had  on  file  a  verified  answer  denying  any  In- 
debtedness to  defendant  Arnold.  An  exam- 
ination of  the  answer  shows  that  said  gar- 
nishees admitted  the  execution  of  their  prom- 
issory note  in  the  sum  of  $250  in  favor  of 
defendant  Arnold,  which  was  due  and  un- 
paid, and  that  said  garnishees  had  ccMitract- 
ed  and  agreed  to  pay  to  said  defendant  the 
further  sum  of  $350,  which  amonnt  was  at 
the  time  of  the  flUng  «f  said  answer  unpaid. 
It  was  further  alleged  that  the  amounts 
agreed  to  be  paid  by  said  garnishees  were 
for  certain  lands  in  the  Chickasaw  Nation. 
Ind.  T.,  claimed  to  be  owned  by  said  Arnold, 
which  he  had  sold  to  garnishees  in  consider- 
ation of  said  amounts,  that  garnishees  were 
Informed  that  said  property  was  not  in  fact 
the  property  of  said  Charles  Arnold  and  tliat 
their  promise  to  pay  was  procured  by  said 
Arnold,  by  means  of  fraudulent  misrepre- 
sentations and  garnishees  prayed  Judgment 
of  the  court  whether  they  were  in  fact  in- 
debted to  said  Arnold  in  said  amounts.  This 
answer  cannot  be  construed  as  a  denial  of 
Indebtedness  within  the  authorities  relied  up- 
on by  counsel  for  defendant  What  garnish- 
ees in  fact  did  was  to  state  the  facts  and 
submit  them  to  the  court  for  a  determination 
of  their  liability.  Under  these  circumstances 
the  court  was  authorized,  as  It  did,  to  deter- 
mine whether  the  facts  stated  rendered  gar- 
nishees liable  for  the  amount  of  their  obli- 
gations, the  execution  of  whidi  was  admitted 
in  the  answer. 

In  Pace  v.  Merrill  Drug  Co.,  2  Ind.  T.  218, 
48  S.  W.  1061,  the  statutes  regulating  the 
procedure  in  cases  of  this  character  wliich 
were  In  force  in  the  Indian  Territory  were 
construed  by  the  Court  of  Appeals,  and  the 
procedure  adopted  by  the  trial  court  in  tl» 
case  at  bar  was  hdd  to  be  proper.  The 
fourth  paragraph  of  the  syllabus  in  that  case 
is  as  follows: 

"If  a  gamlBbee  api>ear '  and  answer  that  be 
hag  property  of,  or  ig  indebted  to,  defendant,  or 
states  the  facts  and  submits  a  determination  of 
his  liability  to  the  court  the  court  may  order 
the  garnishee  to  deliver  the  property,  or  to  pay 
the  amount  owing  by  the  garnishee  into  court,  to 
the  amount  of  plaintiff's  demand,  and  may  en- 
ter judgment  againgt  garnishee  and  issue  exe- 
cution thereon  for  the  amount" 

That  is  Just  what  was  done  in  this  case. 
The  garnishees  answered  admitting  the  ex- 
ecution of  certain  obligations  to  defendant 
and  stated  the  facte  out  of  which  said  obli- 
gations grew,  and  the  court,  upon  considera- 
tion thereof  and  upon  sufficient  showing,  ad- 
Judged  them  to  be  UaWe  to  defendant  In  the 
amonnt  of  their  admitted  obligations.  This 
contention  is  not  good  for  another  reascm. 
The  entire  record  in  the  trial  court  is  not  in- 
corporated in  the  case-made  and  we  are  una- 
ble to  determine  whether  issue  was  Joined 
upon  the  answer  as  defendant  contends  U 
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should  Iiave  been,  and  a  trial  thereafter  had 
ap<Hi  the  tesuee  so  made.  The  Judgment  re- 
cites that  said  garnishees  had  been  duly  sum- 
moned and  had  filed  answer,  and  that  It  had 
been  shown  to  the  court  that  they  were  In- 
debted to  defendant  Arnold  in  certain  sums 
for  which  Judgment  was  rendered.  A  reason- 
able constnietlon  of  this  recital  In  the  Journal 
entry  Justifies  the  conclusion  that  a  sufficient 
showing  was  made  of  a  character  to  satisfy 
the  mind  of  the  court  from  which  the  court 
found  that  said  garnishees  were  Indebted  to 
defendant  In  the  amounts  for  which  Judgment 
was  rendered ;  and  this  conclusion  is  support- 
ed  by  the  presumption  of  regularity  wlilch  at- 
taches to  the  proceedings  of  a  court  of  record, 
acting  within  the  scope  of  its  Jurisdiction, 
16  Cyc.  1075. 

Defendant  Arnold  urges  that  the  court  err- 
ed in  rendering  Judgment  against  him  while 
he  had  pending  a  motion  to  make  the  petition 
more  definite  and  certain.  It  affirmatively 
appears  that  on  May  2,  1908,  this  motion  was 
sustained  and  the  petition  which  is  incor- 
porated in  the  case-made  is  designated  as 
"first  amended  complaint,"  and  the  indorse- 
ments thereon  show  same  to  have  been  re- 
flled  September  25,  1907.  which  was  after  the 
order  to  make  more  definite  and  certain  had 
been  sustained,  and  it  thus  appears  that  said 
motion  had  been  acted  upon  and  the  pleading 
amended  in  response  thereto,  and  no  demur- 
rer appears  to  have  been  lodged  against  said 
pleading  as  amended. 

On  the  day  the  case  was  regularly  set  for 
trial  plaintiff  appeared  in  person  and  by  his 
attorney  and  had  his  witnesses  present,  and 
defendant  appeared  by  his  counsel  Mr.  Gil- 
bert, who  at  that  time  announced  that  he  had 
no  objections  to  Judgment  being  taken.  Had 
said  motion  not  been  acted  upon,  this  of 
itself  would  have  constituted  an  abandon- 
ment and  a  waiver  thereof. 

It  is  claimed  that  the  petition  was  insuffi- 
cient to  support  the  Judgment  rendered  be- 
cause same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  that  plaintiff 
was  seeking  to  recover  for  the  purchase  price 
of  improvements  on  Indian  land  without  first 
showing  that  tlie  person  selling  the  improve- 
ments was  an  Indian  dtlzen.  We  do  not  so 
construe  the  petition.  As  we  understand  It, 
plaintiff  was  seeking  to  recover  for  the  price 
agreed  to  be  paid  for  a  certain  lease  iqwn 
lands  belonging  to  one  Minnie  Shirley,  ap  In- 
dian citizen.  The  petition  and  the  contract 
attached  as  an  exhibit  thereto  discloses  that 
I^lhtlff  had  advanced  to  eald  Minnie  Shir- 
ley and  her  husband  money  with  which  to 
purchase  in^>rovements  upon  certain  lands 
which  had  been  conveyed  to  them,  in  consid- 
eration of  which  the  Shirleys  acknowledged 
themselves  to  be  Indebted  to  Burks  in  a  cer- 
tain amount,  and  had  rented  him  the  prem- 
ises for  a  certain  stipulated  rental  per  an- 
num. The  action  is  not  upon  the  contract  of 
purchase  between  the  Shirleys  and  the  orig- 
inal owner  of  the  Improvements;  for  that  was 


consummated  and  the  consideration  paid. 
About  one  year  after  the  foregoing  arrange- 
ment defendant  Arnold  and  the  Shirleys 
agreed  to  purchase  plaintifTs  lease  upon  said 
lands  for  the  sum  of  $600,  for  which  amount 
Judgment  was  claimed.  The  objection  to  the 
petition  is  not  well  taken. 

Conceding  that  the  predding  Judge  an- 
nounced that  cases  involving  Indian  questions 
would  not  be  tried  esoept  by  agreement,  such 
announcement  has  no  hearing  In  this  case 
for  the  reason  that  counsel  who  now  appear 
did  not  then  represent  any,  of  the  parties 
hereto,  and  no  action  of  his  at  that  time  had 
any  reference  to  this  litigation.  It  does  not 
appear  that  defendant  or  garnishees  were 
present  or  that  they  absented  themselves  be- 
cause of  any  reliance  upon  the  announcement 
of  the  trial  Judge,  nor  that  any  act  or  con- 
duct upon  ttieir  part  was  infiuenced  thereby. 
Counsel  for  defendant  who  represented  him 
at  the  time  in  effect  consented  to  the  rendi- 
tion of  Judgment  in  plaintifTs  favor,  and  gar- 
nishees had  submitted  the  facts  to  the  oourt 
and  prayed  an  adjudication  as  to  their  lia- 
bility, and  it  does  net  appear  to  us  that  the 
court  erred  in  overruling  the  motion  to  set 
aside  the  Judgm«it 

This  litigation  was  commenced  as  early  as 
1906,  and,  while  plaintiff  was  at  all  tlmes_ 
insisting,  upon  a  trial,  it  seems  he  was  never 
aide  to  reduce  his  claim  to  Judgment  until  the 
year  1911,  and  after  all  these  years,  having 
succeeded  finally  in  obtaining  a  Judgment  to 
which  he  was  apparently  entitled,  the  trial 
court  was  right  in  refusing  to  set  it  aside 
upon  the  showing  made. 

In  McAdams  v.  Latham,  21  Okl.  611, 9C  Pac. 
584,  this  court  recognized  the  rule  that  a 
trial  court  has  a  wide  and  extended  discre- 
tion In  setting  aside  Judgments  and  decrees 
rendered  in  Its  own  court  when  it  does  so  at 
the  same  term  in  which  Judgment  or  decree 
was  rendered,  but  further  declared  the  rule 
to  be  that  after  a  final  decree  or  Judgment 
had  been  rendered  and  the  term  expired  there 
must  be  a  substantial  compliance  with  the 
terms  of  the  statute  in  order  to  give  the  court 
further  Jurisdiction  over  the  same. 

These  requirements,  in  our  Judgment,  were 
not  satisfied  by  the  showing  made,  and  the 
order  from  which  this  appeal  Is  prosecuted  is 
therefore  affirmed.    All  the  Justices  concur. 


STATB  ex  rel.  COMBS  et  al.  v.  MEACHEM, 

Sup't  of  Public  Instrnction  of  Caster 

County.    (No.  8650.) 

(Supreme  Court  of  Oklahoma.    April  10,  1917. 
Behearing  Denied  May  15,  1917.) 

(St/lMut  hy  the  Court.) 
Mandamus  «=>4(5)— Appointment  of  Mev- 

BEB  AND  CLEBK  OF  SCHOOL  DISTRICT. 

School  district  No.  67,  lying  partly  in  B.  and 
partly  in  C.  counties,  was  joined  by  the  action 
of  the  BuperintendentB  of  public  instruction  of 
said  counties,  upon  petition  by  sufficient  number 
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of  freeholders  in  said  coanties,  to  school  dis- 
trict No.  11,  C.  count;.  Thereafter  said  district 
was  known  as  joint  district  No.  11,  0.  county- 
No  appeal  was  taken  from  the  action  of  the  su- 
periAtendents,  as  provided  by  law.  The  officers 
of  school  district  No.  11  as  it  formerly  existed 
were  retained  as  officers  of  school  district  No.  11 
joint.  In  a  suit  in  mandamus  by  plaintiffs  to 
compel  the  superintendent  of  public  instruc- 
tion of  C.  county  to  appoint  a  member  and  clerk 
of  school  district  No.  11  as  it  formerly  existed, 
held,  that  for  failure  of  plaintiffs  to  appeal  from 
the  action  of  said  superintendents  in  combining 
said  districts  into  district  No.  11  joint,  manda- 
mus will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Iflandamns, 
Gent  DiK.  U  20.  21,  24-33.] 

Error  from  District  Court,  Custer  OoTm- 
ty ;  Thos.  A.  Edwards,  Judge. 

Petition  by  the  State  of  Oklahoma,  on  re- 
lation of  B.  B.  Combs  and  others,  for  a  writ 
of  mandamus  against  George  A.  Meachem, 
Jr.,  Superintendent  of  Public  Instruction  of 
Custer  County.  Demurrer  to  the  evidence 
sustained,  and  petition  denied,  and  plaintiffs 
bring  error.    Affirmed. 

Geo.  T.  Webster,  of  Clinton,  for  plaintiffs 
in  error.  A.  E.  Darnell,  Ca  Atty.,  of  Arapa- 
ho,  for  defendant  in  error. 

TURNER,  J.  On  September  «,  l»ie,  the 
.state  of  Oklahoma,  on  relation  of  B.  B. 
Combs,  N.  C.  Hershberger,  and  Elmer  WlUert, 
filed  its  petition  in  the  district  court  of 
•  Custer  county  for  writ  of  mandamus  against 
Geo.  A.  Meachem,  Jr.,  superintendent  of  pub- 
lic instruction  of  Custer  county,  to  compel 
him  to  Immediately  appoint  a  member  and 
a  derk  of  school  district  No.  11  in  said  coun- 
ty, and  to  nodfy  them  of  sudi  appointment 
The  case  was  submitted  to  the  Judge  at 
chambers,  and  tried  upon  the  following  agreed 
statement  of  facts: 

"District  No.  11  herein  refers  to  that  school 
district  which  it  is  claimed  by  defendant  was 
joined  to  district  No.  67  joint.  District  No.  11 
joint  refers  to  the  territory  and  school  district 
created  by  the  joining  of  districts  Nos.  11  and 
67  joint 

"First  That  plaintiffs  are  voters,  taxpayers, 
patrons,  and  residents  of  what  was  known  prior 
to  April  25,  1916,  as  district  No.  11,  described 
in  plaintiffslpetition. 

"Second.  That  Geo.  A.  Meacham,  Jr.,  and 
Daisy  M.  Pratt  are  superintendents  of  public 
instruction  of  Custer  and  Blaine  countieiB,  re- 
snectively* 

"Third.  That  E.  B.  Combs  was  duly  appoint- 
ed to  the  office  of  director  of  school  district  No. 
11,  in  September,  1914,  and  duly  qualified  and 
is  now  such  director  of  district  No.  11  joint, 
is  nonexistent 

"Fourth.  That  H.  Kippenberger  was  appoint- 
ed to  fill  the  vacancy  caused  by  the  removal  of 
McDill  Giles  from  the  county,  and  when  joint 
district  No.  11  was  created  said  H.  Kippen- 
berger  refused  to  act  as  clerk  of  said  district 
JNo.  11,  and  now  refuses  to  act,  all  of  which  is 
known  to  defendant,  who  is  ratifying  the  acts 
of  said  Kippenherger  in  refusing  to  act  as  said 
clerk  of  district  No.  11,  and  no  clerk  has  been 
appointed. 

'TMfth.  That  D.  M.  Hooper  was  duly  appoint- 
ed to  the  office  of  member  of  said  district  No.  11, 
and  is  now  claiming  to  hold  over  as  the  member 
of  district  No.  11  joint,  and  refuses  to  act  as 
member  of  district  No.  11  referred  to  in  ploin- 
tifEs'  petition. 


"Sixth.  That  defendant  haa  been  adriaed  by 
plaintiffs,  and  knows  of  his  own  knowledge,  that 
H.  Kippenherger  and  D.  M.  Hooper  rttiise  to 
act  as  clerk  and  member,  respectively,  of  said 
district  No.  11,  and  he  has  refused  to  appoint 
any  suitable  person  to  succeed  him. 

"Seventh.  That  said  school  district  No.  11.  if 
such  exists,  has  about  G2  students  of  school  age, 
and  has  a  achoolhouse  and  has  maintained  a 
school  therein  each  year  for  many  years,  and 
has  no  funds  on  band  to  m«<n«'iiin  a  school. 

"Eighth.  That  the  excise  board  of  Custer 
county  has  heretofore  convened  and  adjoomed, 
and  is  still  in  existence,  not  having  adjourned 
sine  die. 

"Ninth.  That  no  estimate  has  as  yet  been  sub- 
mitted by  the  board  of  school  district  No.  IL 

"Tenth.  That  Exhibit  A.  attached  to  plain- 
tiffs' petition,  is  a  copy  of  the  records  relating 
to  the  organization  of  joint  district  Na  11  from 
districts  Nos,  11  and  67  joint 

"Eleventh.  That  defendant  and  Daia^  M. 
Pratt  conducted  all  communications  relattve  to 
the  organization  of  district  No.  11  joint  over  the 
phone." 

In  addition  to  said  agreed  facts,  attached 
to  the  petition  as  exhibits,  are  the  proceed- 
ings of  the  county  superintendents  of  said 
counties,  showing  the  proceedings  taken  l^ 
them  for  the  purpose  of  combining  these  dis- 
trlcte  into  district  Na  11  Joint  By  these 
proceedings,  it  is  shown  that  a  petition  was 
filed  with  the  said  superintendents  signed  by 
more  than  one-half  of  the  taxpayers  of  each 
of  said  school  districts,  asking  that  school 
district  No.  67  Joint  which  was  partly  In 
Blaine  county,  be  attached  to  said  school 
district  No.  11,  Custer  county;  said  consoli- 
dation to  be  known  as  district  No.  11  Joint 
On  March  30,  1916,  notice  was  ^vea  by  the 
county  superiutend«it  of  Custer  county  that 
a  hearing  would  be  had  on  said  petitions  on 
April  25,  191&  On  April  26th,  notice  was 
givrai  that  at  said  hearing  said  district  No. 
67  Joint  was  attached  to  district  No.  11,  and 
said  district  No.  67  was  abolished ;  said  no- 
tice reciting  that  if  no  appeal  was  taken 
therefrom  within  10  days,  said  action  would 
become  final;  that  on  May  12th  notice  was 
duly  published  by  said  snperintend«its  to 
the  effect  that  district  Na  67  Joint  bad  been 
abolished  by  attaching  the  same  to  district 
No.  11,  Custer  county.  To  this  notice  the 
name  of  Daisy  M.  Pratt  was  signed  by  de- 
fendant In  error  here,  Geo.  A.  Meachem,  Jr., 
and  by  himself  as  superintendent  of  Custer 
county.  'It  is  further  shown  that  said  Meach- 
em was  authorized  by  telephone  to  sign  the 
name  of  said  Pratt  to  said  notice  of  dissolu- 
tion and  consolidation.  Defendant  demurred 
to  the  evidence,  which  was  sustained,  and 
the  petition  for  writ  of  mandamus  denied, 
and  Judgmrat  reidered  and  entered  accord- 
ingly, to  reverse  which  this  appeal  Is  pros- 
ecuted. 

The  court  did  not  err  In  refusing  the  writ 
This  for  the  reason  that  plaintiffs  had  an 
odequate  remedy  at  law  by  appeal  under 
section  2,  art  4,  c.  219,  Sess.  Laws  1913, 
which  provides: 

"If,  in  the  alteration  of,  or  refusal  to  altei, 
the  boundaries  of  any  joint  school  district  any 
person  or  persons  shall  feel  aggrieved,  such  per- 
son or  persons  may  appeal  to  the  state  sttperin- 
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tendent  of  ptiblle  faMtrncdon,  and  notice  of  such 
appeal  ihaU  be  aerrad  <m  the  anperintendents  of 
pablic  inatruction  of  the  aaveral  eoontiea  repre- 
aented  in  aaid  diatrict  within  ten  daya  after  the 
rendition  by  them  of  the  decision  appealed 
from." 

No  notice  of  appeal  was  wet  served,  and 
no  appeal  taken.  Plaintiffs  contend  that  no 
decision  was  rendered  from  wMch  an  appeal 
could  have  been  taken.  In  this  they  are  In 
error,  for  the  reason  that  It  Is  shown  by  the 
proceedings  of  said  superintendents  that  no- 
tice was  dnly  published  that  a  hearing  wotild 
be  had  on  the  petitions  filed  on  April  25, 
1916;  and  on  April  26th  notice  was  given 
that  at  said  hearing  district  No.  6T  Joint  was 
attached  to  district  Ko.  11,  and  said  district 
No.  67  abolished,  which  notice  provided  that 
If  no  appeal  was  taken  therefrom  within  10 
days,  as  required  by  law,  the  action  of  the 
superintendents  would  become  final,  and  on 
May  12th  notice  was  duly  published  that  dis- 
trict No.  67  had  been  aboUshed  by  attaching 
the  same  to  district  No.  11,  Custer  county, 
said  district  to  be  thereafter  known  as  dis- 
trict Mo.  11  jolnL 

Affirmed.   All  the  Justices  concur. 


PUKVINE  V.  AKHRS  TP.    (No.  6682.) 
(Supreme  Ck>urt  of  Oklahoma.     May  1,  1917.) 

(8ytt»hu»  by  the  Court.) 
Apfbai.  aud  Esbok  «s>773(2)— Disuissaz/— 
FAii.TrBK  TO  Fn.K  Bsixr. 
Appeal  dismissed  for  failure  of  plaintiff  in 
error  to  file  brief  in  ctHnpliance  with  the  rules  of 
this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^ior,  Cent.  Dig.  U  3104,  3106.] 

Error  from  District  Court,  Carter  Coun- 
ty;   S.  H.  Russell,  Judge. 

Action  between  M.  U  Parvlne  and  Akers 
Township,  In  Carter  County,  Okl.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Appeal  dismissed. 

John  D.  C3ia]weUe,  of  Guthrie,  and  Potterf 
ft  Walker,  of  Ardmore,  tor  plaintiff  In  error. 
Slgler  &  Howard,  o<  Ardmore,  for  defendant 
in  error. 

BAINBX,  J.  This  appeal  was  taken  by 
the  plaintiff  In  error  from  a  Judgment  in  fa- 
vor of  the  defendant  in  error  in  the  district 
court  of  Carter  county,  OkL  The  appeal  was 
filed  In  this  court  on  October  15,  1»13.  The 
case  was  submitted  on  September  20,  1915. 
The  defendant  In  error  has  filed  a  motion 
to  dismiss  the  appeal  on  account  of  the  fail- 
ure of  the  plaintiff  in  error  to  file  and  serve 
a  brief  as  required  by  rule  7  of  this  court 
(38  Okl.  vl,  137  Pac.  Ix).  An  examination  of 
the  record  discloses  that  the  motion  Is  well 
taken.  The  appeal  is  therefore  dismissed. 
Turner  Hardware  Co.  v.  John  Deere  Plow 
Co.,  39  Okl.  633,  136  Pac.  417.  All  the  Jus- 
tices concur. 


BBOWN  at  al.  v.  MATHALL.    (Mo.  4757.) 

(Sapreme  Court  of  Oklahoma.'  May  1,  1917.) 

(SyUabui  ly  the  Court.) 

t,  FoBciBLK  Entbt  and  Detaineb  «=>9(1)— 
Nattke  of  Action— Right  op  Action. 
The  action  of  forcible  entry  and  detainer  is 
poaaeanory  in  its  nature,  and  baa  for  its  purpose 
the  restituti(».  of  possessicm  of  lands  and  tene- 
ments to  one  who  has  been  deprived  of  such  pos- 
seaaion  by  force.  The  right  to  maintain  the  ae- 
tion  is  not  determined  by  plaintiffs  right  of 
poeaession,  but  by  whether  he  has  been  in  pos- 
seasion,  and  such  possession  has  been  taken  from 
him  by  force,  and,  unless  otherwise  provided  by 
statute,  a  person  who  has  never  been  in  pos- 
session of  lands  eannot  maintain  the  action. 

[EJd.  Mote.— BV»r  other  cases,  see  Forcible  En- 
try and  Detainer,  Cant.  Dig.  |  37.] 

2.   FOBOIBIfl   E'NT&T.  AND   DeTAINEB  ^»9(1)— 

PoasisaiON— KiOHT  of  Action. 
Under  the  statutes  of  this  state,  in  the  ab- 
sence of  die  rdation  of  landlord  and  tenant,  a 
person  who  has  never  been  in  possession  of  the 
premises  in  controversy  cannot  maintain  an  ac- 
tion of  forciUe  entry  and  detainer  against  one 
in  possesaion  under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  f  37.] 

Error  from  County  Court,  McOnrtaln 
Ck)unty;  B.  a  CJochran,  Judge. 

Action  of  forcible  entry  and  detainer  by 
F.  M.  Mayhall  against  Catherine  Brown  and 
Davis  Brown.  From  a  Judgment  of  the 
county  court,  on  appeal  from  a  Judgmrait  in 
Justice  court  for  plaintiff,  directing  a  ver- 
dict for  plaintiff,  def^idants  bring  error. 
Reversed  and  remanded,  with  directions. 

R.  O.  Martin  and  N.  W.  Gore,  both  of 
Idabel,  for  plaintiffs  in  error.  I.  C.  Sprague, 
of  Idabel,  for  defendant  In  error. 

BAINEY,  J.  This  Is  a  forcible  entry  and 
detainer  action,  Instituted  originally  by  the 
defendant  In  error  in  a  Justice  court  of  Me- 
Certain  county,  Okl  One  Mayhall  obtained 
Judgment  in  said  court  from  which  the  de- 
fendants, Catherine  Brown  and  Davis  Brown, 
appealed  to  the  county  court  of  said  county. 
At  the  trial  there  evidence  was  Introduced 
In  b^ialf  of  the  plaintiff  and  defendants, 
whereupon  the  court  directed,  a  verdict  for 
the  plaintiff.  The  plaintiffs  In  error  (defend- 
ants below)  bring  the  case  here.  After  the 
defendant  in  error  had  filed  a  motion  to  dis- 
miss the  appeal,  by  leave  of  court  plaintiffs 
in  error  were  permitted  to  and  did  withdraw 
the  case-made  for  correction,  and  later  re- 
filed  the  corrected  case-made  In  this  court. 
Thereafter  defendant  in  error  filed  a  sup- 
plemental motion  to  dismiss  the  api)eal.  The 
alleged  groinnds  for  dismissal  as  stated  In 
the  original  and  supplemental  motions  were 
principally  predicated  upon  defects  in  the 
case-made.  Since  these  defects  have  been 
corrected,  and  finding  no  merit  in  the  other 
alleged  grounds  tor  dismissal,  we  are  of  the 
opinion  that  the  original  and  supplemental 
motions  to  dismiss  sbonld  be  and  the  same 
are  hereby  overruled. 


4s3f  or  otlier  eases  see  sam*  topic  and  KBT-NUKBBIt  in  all  K«y-Numb*red  DIceat*  and  IndwM 
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The  material  facts  In  this  case  are  as  fol- 
lows: Catherine  Brown,  a  Choctaw  f reed- 
man,  was  the  allottee  of  the  land  In  ooatro- 
versy,  and  ^e  and  her  husband,  Davis 
Browii,  were  residing  on  and  claiming  title 
to  said  land  at  the  time  of  the  Institution  of 
the  suit  in  the  justice  court  In  fact  they 
had  l)een  in  continuous  possession  of  the 
premises  for  over  20  years.  The  plaintiff, 
Mayhall,  purchased  the  land  from  one  L.  E. 
Williams,  the  wife  of  R.  D.  Williams.  The 
land  had  been  conveyed  to  Mrs.  L.  B.  Wil- 
liams by  W.  J.  HUl  and  B.  B.  Williams.  B. 
B.  Williams  was  the  wife  of  Pete  WiUiams. 
There  was  admitted  In  evidence  a  deed  from 
Catherine  Brown  and  Davis  Brown  to  W.  J. 
Hill  and  B.  B.  Williams,  which  said  deed 
the  old  negroes  claimed  W.  J.  Hill  and  Pfete 
WdlUams  procured  from  them  by  false  and 
fraudulent  representations.  The  undisputed 
evidence  discloses  that  the  plaintiff,  May- 
hall,  had  never  been  In  possession  of  the 
land  in  controversy,  and  had  never  talien 
the  rents  and  profits  therefrmn.  The  rela- 
tion of  landlord  and  tenant  had  never  ex- 
isted between  Mayhall,  or  any  person  In  his 
chain  of  title,  and  the  Browns,  who  were 
holding  the  premises  adversely  to  all  the 
world.  Mayhall  was  not  entitled  to  Judg- 
ment, and  the  court  erred  dn  directing  a  ver- 
dict In  his  favor.    Why? 

[1]  The  case  a£  bar  Is  governed  by  the  de- 
cisions of  this  court  In  the  cases  of  Link  v. 
Schlegel,  33  Okl.  458,  126  Pac.  576;  North- 
cutt  et  al.  V.  Bastable,  39  Oltl.  124,  134  Pac. 
423,  and  Gross  v.  Balcer,  148  Pac.  734.  In 
the  first-named  case  Justice  Hayes,  speaking 
for  the  court,  said: 

"The  action  of  forcible  entry  and  detainer  is 
possessory  in  its  nature,  and  has  for  its  purpose 
the  rMtitation  of  pomession  of  lands  and  tene- 
ments to  one  who  has  been  deprived  of  gudi 
possession  by  force.  The  rigbt  to  maintain  tlie 
action  is  not  determined  by  plaintiffs  right  of 
possession,  but  by  whether  he  has  been  in  pos- 
session and' such  possessicm  has  been  taken  from 
him  by  force,  and,  unless  otherwise  provided  by 
statute,  a  person  who  has  never  been  in  posses- 
sion of  lands  cannot  maintain  the  action.'' 

See,  also,  Id  Cyc.  pp.  1115, 1128. 

Sections  5504  and  5605,  Revised  Laws  of 
Oklahoma  1910,  which  are  identical  with 
sections  6429  and  6430,  Compiled  Laws  of 
1909,  read  as  follows: 

Section  5504:  "Any  justice,  within  his  proper 
county,  shall  have  power  to  inquire,  in  the  man- 
ner hereinafter  directed,  as  well  aiminst  those 
who  make  unlawful  and  forcible  entry  into  lands 
and  tenements,  and  detain  the  some,  as  against 
those  who,  having  a  lawful  and  peaceable  entry 
into  land  or  tenements,  nnlawfaliy  and  hy  force 
hold  the  same,  and  if  it  l>e  found,  upon  sncfa 
Inquiry,  that  an  unlawful  and  forcible  entry  has 
been  made,  and  that  the  same  lands  and  tene- 
ments are  hdd  unlawfully,  tiien  said  justice  shall 
cause  the  party  complaining  to  have  restitution 
thereof." 

Section  5505:  "Proceedings  under  this  article 
may  be  had  in  all  cases  against  tenants  hold- 
ing over  their  terms;  in  sales  of  real  estate  on 
execution,  orders  or  other  judicial  process,  when 
the  judgment  debtor  was  in  poMeasion  at  t^e 
time  of  the  rendition  of  the  judgment  or  decree, 
by  virtue  of  which  such  sale  was  made ;  in  boIm 


I  by  executors,  administrators,  guardians  and  on 
partition,  where  any  of  the  parties  to  the  parti- 
tion were  in  possession  at  the  commencement 
of  the  suit,  after  such  sales,  so  made,  on  exe- 
cution or  otherwise,  shall  have  l>c<m  examined 
by  the  proper  court,  and  the  same,  by  sold  court, 
adjudged  legal;  and  in  cases  where  the  defend- 
ant is  a  settler  or  occupier  of  lands  and  tene- 
ments without  color  of  title,  and  to  which  the 
complainant  has  the  right  of  possessioo.  Tbia 
section  is  not  to  be  construed  as  limiting  tb« 
provisions  of  the  first  preceding  section." 

Construing  section  6429,  Compiled  Laws  of 
1909,  the  court,  In  an  opinion  by  Mr.  Justice 
Hayes  In  the  c«ae  of  Link  v.  Sclilegel,  supra, 
said: 

"It  is  apparent  that  the  foregoing  statute  con- 
templates that  the  result  of  the  action  shall  be  a 
means  of  restoring  possession  of  lands  and  tene- 
ments to  persons  who  are  deprived  thereof  in 
one  of  the  two  ways  named,  to  wit,  by  an  an* 
lawful  and  forcible  entry  and  detention,  or  by 
an  unlawful  and  forcible  detention  after  a  law- 
ful and  peaceable  entry.  In  each  instance,  how- 
ever, the  possession  6t  the  complaining  person 
must  have  been  entered  either  nnlawfnlly  or 
lawfully;  and  in  the  second  case  held  by  force. 
Statutory  provisions  similar  to  the  foregoing  are 
generally  construed  by  the  courts  not  to  author- 
ize one  who  has  never  been  in  posseaaioo  to 
maintain  the  actUm," 

And  continuing  with  reference  to  aectloii 
6430,  Compiled  Laws  of  1909,  said: 

"Tinder  the  succeeding  section  of  the  statute 
the  action  may  be  maintained  in  some  instances 
by  plaintiff  who  has  never  l>een  in  possessioo." 

We  agree  with  and  reaffirm  the  views  of 
the  court  in  the  case  of  link  v.  Scfalegel. 
and  hold  that  if  plaintiff,  having  the  rlg;fat 
of  possession,  although  not  having  the  actual 
possession,  may  maintain  the  action.  If  de- 
fendant occupies  the  lands  and  tenementa 
without  any  color  of  title.  This  Is  also  the 
holding  of  the  court  In  the  case  of  Nortb- 
cutt  et  aL  V.  Bastable,  supra,  wherein  tbis 
court  in  an  opinion  by  Commissioner  Robert- 
son, said: 

"Section  6505,  Rev.  Laws  1910,  provides  that 
the  action  of  forcible  detainer  may,  in  some  in- 
stances, be  brought  by  one  who  has  never  be«n 
in  possession,  as  witness  the  following  clanse. 
*  *  *  'and  in  cases  where  the  defendant  is  a 
settler  or  occupier  of  lands  and  tenements  with- 
out color  of  title,  and  to  which  the  complainant 
has  the  right  of  poe8e88i(m.'  Thus,  if  tlie  de- 
fendants are  occupying  the  premises  without 
color  of  title,  such  an  action  might  be  main- 
tained." 

[2]  But  does  the  Instant  case  fall  within 
section  5506?  We  think  not,  for  the  reason 
that  the  Browns  were  In  possession,  dalin- 
ing  under  color  of  title,  Catherine  Brown  be- 
ing the  patentee  of  said  land.  In  directing 
a  verdict  for  the  plaintiff,  Mayhall,  the  trial 
court  doubtless  entertained  the  view  that  the 
Browns  had  not  substantiated  their  claim 
of  fraud,  or.  If  there  was  any  fraud,  that  the 
same  was  without  the  procurement  or  knorvvl- 
edge  of  Mayhall,  and  that  the  defense  urged 
was  not  a  lawful  defense  to  the  action.  Tliis 
was  not  a  proper  issue  in  the  case.  It  is 
true  that  the  title  to  the  land  im  controversy 
could  not  be  adjudicated  in  a  forcible  entry 
and  detainer  action,  but  this  was  Immaterial, 
as  we  have  already  pointed  out  that  Hay- 
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ball  was  not  entitled  to  maintain  the  action 
in  the  first  Instance,  and  It  was  therefore 
unnecessary  tor  the  defendants  to  lutroduoe 
any  evidence.  The  plaintiff  did  not  Mne 
the  right  Idnd  of  action.  He  should  have 
sued  in  ejectment. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  dlsmlBS  the  case. 
All  the  Jnsttces  concur. 


OWENS  et  aL  t.  CUI^ERTSON  et  al. 
(No.  7106.) 

(Supreme  Court  oi  Oklahoma.     Jen.  2,  1917. 
Behearinx  Denied  Uay  15,  1&17.) 

fSyllahua  hy  the  Court.) 

1.  ExpBEBS  BrA.rmoa.1  Pbovision. 

Section  4016,  Rev.  Laws  1910,  Ann.,  pro- 
vides, in  substance,  that  when  the  words  "and 
waive  the  appraisement"  are  written  or  printed 
in  a  mortgage  on  real  estate,  in  case  of  fore- 
closure and  sale  of  the  premises  under  said  mort- 
gage, no  order  of  sale  shall  issue  thereunder  for 
six  months  after  the  date  of  judgment,  and 
the  premises  must  be  sold  without  appraisement. 

2.  Appeal  AND  Ebkok  €=1170(1)— Mobto ages 
«s»502  — FoaECix>BT7RB  on  Dbobkb  — *'And 
Waivk  tbx  Appbaiscmshi"— 8tnu>iA7SiLaB— 
Affirmanob. 

Where,  in  a  decree  of  foreclosure  the  mort- 
gage has  written  or  printed  therein,  and  waive 
the  appraisement,"  and  the  order  of  sale  has 
not  been  issued  until  the  expiration  of  six 
months  from  the  date  of  judgment,  and  the  jour- 
nal entry  provides  that  said  premises  shall  be 
sold  "accoraing  to  the  provisions  ot  law  relating 
to  the  sale  ot  real  estate  under  execution,"  such 
words  will  be  held  to  mean  that  said  premises 
shall  be  sold  in  accordance  with  the  stipulation 
in  the  mortgage  "without  appraisement,"  and 
where  appraisement  has  been  made  in  the  pro- 
ceedings to  sell  said  real  estate  under  such  fore- 
closure, such  appraisement  will  be  regarded  as 
surplusage,  and,  if  necessary,  this  court  on  ap- 
peal may  direct  the  journal  entry  and  entire  rec- 
ord to  be  modified  by  stritdng  such  provisions 
out  of  the  record,  and  if  it  appears  from  the  en- 
tire record  that  all  other  proceedings  in  fore- 
closure have  been  duly  and  regularly  taken  and 
performed,  and  diat  there  has  been  no  mis- 
carriage of  justice  nor  substantial  violation  of 
any  constitutional  or  statutory  right  the  judg- 
ment of  the  lower  court  in  confirming  the  sale 
will  not  be  reversed  nor  set  aside,  bat,  on  the 
contrary,  will  be  affirmed  by  this  court, 

tEi.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4082,  4066,  4464,  4640; 
Mortgages,  Cent.  Dig.  U  1470,  1489.] 

'  S.  ExPBXBS  Pbovision  of  Statute. 

The  court,  in  every  stage  of  action,  must  dis- 
regard any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect. 

CommissloneTB'  Opinion,  IMvlston  No.  6. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  G.  J.  CJulbertson 'and  another 
against  Samuel  Owens  and  Phillip  Owens. 
Judgiu«it  for  plalntUTs,  and  defendants  bring 
error.     Affirmed. 


WUllam  Neff  and  U  E.  Neff,  both  of  Mus- 
kogee, for  plaintiffs  in  error.  Chas.  A.  Moon, 
of  Muskogee,   for  defendant  in  error  Lain. 

IIOBBBKTS,  a  [1]  This  is  an  appeal 
from  an  order  of  the  superior  court  of  Mus- 
kogee county,  confirming  a  sheriffs  sale  In  a 
mortgage  foreclosure  case.  Judgment  was 
rendered  December  3,  1913.  The.  property 
was  decreed  to  be  sold  "according  to  the 
provisions  of  law  relating  to  the  sale  of  real 
estate  under  execution  and  subject  to  a  mort- 
gage to  F.  C.  Flnerty  for  f900  and  interest." 
There  was  no  specific  findings  in  the  judg- 
ment that  the  mortgage  contained  the  words 
"appralsem«it  waived,"  but  the  mortgage 
was  attached  to  the  petition,  and  made  a 
part  thereof,  and  has  written  therein  the 
following: 

"And  the  said  parties  of  the  first  part  for 
said  consideration  do  hereby  expressly  waive  an 
appraisement  of  said  real  estate." 

Section  4016,  Bev.  Stat  1910,  Ann.,  pro- 
vides that: 

"When  the  words,  'and  waive  the  appraise- 
menf  are  •  *  *  printed  therein,  the  premis- 
es mortgaged  must  be  sold  without  appraise- 
ment, in  case  of  foreclosure  and  sale  thereunder, 
and  in  such  case  no  order  for  such  sale  shall 
issue  for  six  months  after  the  date  of  judg- 
ment" 

The  Judgment  was  dated  December  3, 1918, 
and  the  order  of  sale  was  Issued  Jtme  4, 
1914,  which  was  more  than  six  months  after 
the  date  of  judgment,  and  the  land  was  sold 
on  July  14,  1914.  This  Is  all  made  plain  by 
the  record. 

The  record  shows  that  the  order  of  sale 
directed  the  sheriff  "to  sell  said  real  estate 
with  appraisement,  and  subject  to  a  prior 
mortgage  of  F.  O.  Flnerty  for  the  sum  of 
$900,  and  any  interest  thereon,"  and  also 
that  the  land  was  advertised  for  sale  subject 
to  &ld  mortgage,  and  was  appraised  at  $1,- 
200.  The  order  of  confirmation  sets  out  the 
proceedings,  and  finds  that  the  property  "was 
bid  Off  by  Fred  A.  Lain  for  the  aggregate 
sum  of  $1,400,  to  wit,  1500  In  cash,  and  the 
assuming  of  a  $900  prior  mortgage  upon  said 
premises,  as  set  out  In  said  notice  of  sale." 
The  sherlfTs  return  shows  that  he  collected 
;|300,  which,  with  the  $900  mortgage^  made 
up  tlie  $1,400. 

Counsel  for  plaintiffs  In  error  in  their  brief 
state  that: 

"The  errors  argued  will  be  based  upon  the 
fact  that  the  full  amount  of  the  bid  was  not  col- 
lected." 

The  purchaser  at  the  sale,  and  the  plain- 
tiffs in  the  action  are  made  defendants  In 
error.  The  record  shows  all  the  facts  neces- 
sary to  a  final  determination  of  the  case.  No 
appearance  was  made  in  any  branch  of  the 
proceedings  in  the  lower  court  by  the  defend- 
ants, and  no  exceptions  saved,  but  it  has 
frequently  been  held  by  the  Supreme  Court 
of  Kansas  and  this  court  that  errors  appear- 
ing upon  the  face  of  the  record  may  be  re- 
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viewed,  although  no  formal  exceptions  were 
saved.  Dexter  v.  Cochran,  17  Kan,  447; 
Lenders  v.  Caldwell,  4  Kan.  339;  Territory 
V.  Caffrey,  8  Okl.  193,  67  Pac.  204 ;  Interna- 
tional Harv.  Co.  v.  Cameron,  26  OU.  266, 106 
Paa  180;  and  In  Ferguson  v.  Tutt,  8  Kan. 
370,  it  Is  held  that:' 

"A  sheriff's  return  on  an  order  of  sale,  show- 
ing that  he  had  collected  money  thereon,  is  a 
part  of  the  record  of  the  proceedings." 

The  rale  laid  down  by  Justice  Tarsn^,  In 
Territory  v.  Caftrey,  supra,  is  as  follows: 

"It  may  bo  conceded  that  the  taking  of  ex- 
ceptions and  preserving  the  same  is  necessary 
to  a  review  of  the  evidence,  or  upon  the  law  as 
applied  to  the  evidence,  to  preserve  for  review 
errors  of  law  occurring  on  the  trial,  and  that, 
generally,  the  rulings  of  the  trial  court  must 
be  excepted  to  at  the  time,  and  such  exceptions 
be  preserved,  in  order  that  such  rulings  may 
be  considered  on  appeal;  but  there  are  excep- 
tions to  this  rule,  under  which  exceptions,  m 
our  view,  this  case  may  be  considered.  These 
exceptions  are  that  exceptions  are  not  necessary 
to  enable  the  court  to  examine  and  correct  er- 
rors apparent  upon  the  record  proper,  and  an 
exception  is  not  necessary  to  enable  the  court 
to  correct  an  error  in  the  judgment,  if  such 
judgment  is,  upon  its  face,  contrary  to  law. 
When  the  error  in  the  judgment  does  appear  in 
the  record  proper,  the  court  will  consider  and 
correct  it,  although  no  exceptions  have  been 
taken." 

Numerons  authorities  are  cited  In  support 
of  this  role. 

[2,  3]  The  points  contended  for  by  counsel 
for  plaintiffs  in  error  are  apparent  upon 
the  face  of  the  record,  but  we  cannot  agree 
with  couns^  In  their  contentions.  It  aK>ears 
that  every  step  necessary  to  a  regular  and 
complete  record  la  the  trial  court,  Inclndlug 
the  sale  and  conflnnatlon  was  taken,  except 
as  to  the  matter  of  appraisement  of  the 
land.  There  seems  to  be  some  uncertainty 
about  that.  This  record  is  made  on  regular 
printed  form,  and  is  as  follows: 

Description  of  Property.         .    Appraisement. 

Tb*  west  halt  of  the  northwest 
quarter  of  seotioa  twenty-nine  (29), 
township  thirteen  (13)  north,  range 
eighteen  (18)  east  ol  the  Indian 
base  and  meridian.  In  Muskogee 
county,  stats  of  Oklahoma.  tl,2M.OO 

From  the  face  of  this  appraisement.  It 
might  seem  that  the  full  value  of  the  land 
was  fixed  at  $1,200,  but  the  entire  record, 
Including  the  petition,  the  mortgage,  which 
is  made  a  part  thereof,  the  judgment  and  de- 
cree of  foreclosure,  the  order  of  sale,  the 
notice  of  sale,  the  return  of  the  sheriff,  and 
order  confirming  sale,  all  show  that  the  land 
was  to  be,  and  was,  sold  subject  to  the  $900 
mortgage.  But  suppose  we  admit  for  the 
sake  of  argument  In  support  of  counsel's  con- 
tention that  it  was  the  intention  of  the  ap- 
praisers to  fix  the  value  of  the  defendants' 
equity  in  the  land  at  $1,200.  To  our  mhids, 
that  would  bp  immaterial.  The  agn^^ement 
between  the  parties  as  shown  by  the  mort- 
gage and  the  entire  record  is  that  the  land 
should  be  sold  without  appraisement.  The 
statute  supra  says  that  "where  appraisement 
is  waived,  the  land  cannot  be  sold  until  eif 


months  after  ttw  Judgment,  and  most  be 
sold  without  appraisement."  Under  the  facts 
and  the  record  in  this  case,  if  an  order  of 
sale  had  been  Issued  prior  to  the  expiration 
of  the  six  months  after  judgment,  and  the 
land  sold,  such  proceeding  wonld  certainly 
have  been  voidable,  If  not  absolutely  void.  In 
the  face  of  this  record  and  the  statute^  The 
decree  of  foreclosure  does  not  order  the  land 
appraised,  but  directs  that  it  be  sold  'Accord- 
ing to  the  provisions  of  law  relating  to  the 
sale  of  real  estate  under  execution."  The 
contention  of  counsel  is  that  the  language 
here  used  impliedly  directs  that  the  land  be 
sold  under  appraisemKit,  but  we  do  not  so 
constme  this  language.  That  provision  of 
the  order  of  sale  was  entirely  nnautliorized, 
and  should  be  treated  -simply  as  surplusage 
and  disregarded,  so  far  as  it  relates  to,  or 
might  relate  to,  the  contention  of  cotma^  for 
plaintiffs.  If  necessary,  the  decree  could  be 
modified  by  striking  this  particular  provlsloa 
from  the  journal  entry,  but,  as  we  loob  at  It, 
it  is  unnecessary.  The  entire  record  shows 
conclusively  that  this  land  should  have  been 
sold  without  appraisement.  No  appraisement 
was  necessary;  however,  no  harm  was  done  by 
the  appraisement.  It  was  sinH>ly  an  tumeces- 
sary,  nnautborlzed,  futile  act  on  the  part  of 
the  derb  in  putting  it  In  the  order,  and  In  the 
sheriff  in  the  appointment  of  the  appraisers, 
and  also  in  the  appraisers  in  proceeding;  to  ap- 
praise the  land.  In  Stockmeyer  v.  Tobin,  130 
V.  S.  176,  11  Sup.  CI.  504,  35  L.  Ed.  123,  a 
case  involving  to  scane  extent  the  (question 
here  presented.  Justice  Harlan  says: 

"The  writ  of  seisure  and  sale  directed  the 
sheriff  to  seize  and,  after  the  legal  delays,  to 
advertise  and  sell,  according  to  law.  •  •  • 
The  writ,  it  is  true,  did  not  in  terms  require 
the  sale  to  be  made  without  appraisement. 
♦  •  *  We  tbink,  in  view  of  the  petition  and 
order  for  executory  process,  the  words  'accord- 
ing to  law'  in  the  writ  imported  a  sale  in  ac- 
cordance with  the  stipulations  of  the  mortgage 
and  the  prayer  of  tlie  petition,  viz.  without  ap- 
praisement." 

So  it  may  be  said  that  the  language  used 
In  this  case,  to  be  "sold  according  to  the 
provisions  of  law,"  etc.,  imports  a  sale  in 
accordance  vdtb.  the  stipulation  in  the  mort- 
gage, to  wit,  without  apprahsement.  But,  as 
stated  before,  all  of  these  acts  were  without 
authority  of  law;  they  were  unneoesaary, 
and  win  be  treated  as  surplusage  herela 
Section  4791,  Hev.  Stat  1910,  Ann.,  provides: 

"The  court,  in  every  stage  of  action,  must  dis- 
regard any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect." 

And  section  6005,  same  statute,  provides: 
"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error 
in  any  matter  of  pleading  or  procedure,  unless, 
in  the  opinion  of  the  court  to  which  application 
is  made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  his 
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probably  resulted  In  a  miscarriage  of  jnstice, 
or  constitates  a  substantial  Tiolation  of  a  con- 
stitutional or  statutory  right." 

After  careful  examlnatloa  of  the  record,  we 
are  fully  satisfied  that  no  injustice  has  been, 
done,  and  that  no  constitutional  or  statutory 
right  has  been  violated.  Mulloi  ▼.  Thaxton, 
24  Okl.  643,  101  Pac.  359 ;  St.  U  &  S.  F.  B. 
Co.  V.  Houston,  27  Okl.  719,  117  Pac.  184. 

No  other  errors  being  contended  for,  and 
It  farther  appearing  to  the  court  that  the 
Judgment,  sale,  and  Information  are  regular 
and  binding  upon  all  the  parties  to  the  trans- 
action, the  judgment  should  be  affirmed. 

PISR  CURIAM.    Adopted  In  whole. 


ARDMORB  STATE  BANK  ▼.  THOMPSON. 

(No.  6667.) 

(Supreme  Court  of  Oklahoma.    Feh.  29,  1916. 

Rehearing  Denied  May  8,  1917.) 

(Syllahv  hy  the  Court.) 

1.  ITbttbt  <g=3l38— Ratk  oi'  Intebesi^-Rkcot- 
KBY — Statute. 

Section  1004,  Rey.  Laws  1910,  proTides  that 
by  ctmtract  parties  may  agree  upon  any  rate 
of  interest  not  to  exceed  10  per  cent,  per  an- 
num; therefore,  where  by  contract  the  borrower 
agrees  to  pay  and  the  lender  agrees  to  take  a 
sum  in  excess  of  10  per  cent,  per  annum,  and 
where  such  excessive  amount  has  been  paid,  the 
contract  is  usurious  as  defined  by  section  1005, 
Rev.  Laws  1910i  and  the  party  paying  such 
UBurions  interest  may  recover  in  a  proper  ac- 
tion twice  the  amount  of  the  entire  interest  so 
paid,  as  usury,  instead  of  twice  the  amount  of 
the  interest  paid,  over  and  above  the  rate  al- 
lowed by  law. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  I  424.] 

2.  UsuKY  «=>142(1)— Request  fob  BvtOBN  op 
ImxBESi. 

'When  the  contract  is  usurious  as  above  set 
forth,  and  the  borrower  makes  a  written  demand 
nqoMting  the  ictom  of  the  whole  interest  so 
paid,  instead  ut  twice  the  interest  paid,  over 
and  above  the  rate  allowed  by  law,  such  bor- 
rower is  within  his  rights. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Ng.  U  428,  429,  431.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Carter  County; 
W.  F.  Freeman,  Judge. 

Action  by  E.  H.  Tliompson  against  the 
Ardmore  State  Bank.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Johnson  &  McGill,  of  Ardmore,  for  plaintiff 
in  error.  Fred  C.  Ryburn,  of  Ardmore,  and 
Kelly  Brown,  of  Muskogee,  for  defendant  In 
error. 

WAtrrS,  C.  PlaintUI  In  error  appeals 
from  a  judgment  of  the  county  court  of  Car- 
ter county  wherein  it  was  held  to  pay  $120 
and  attorney's  fee  of  $50,  because  it  had 
charged  and  collected  $60,  which  was  more 
than  the  lawful  rate  of  Interest  for  the  time 
a  loan  ran. 

The  iMutles  do  not  differ  as  to  the  f&cts. 


but  the  law  la  the  bone  of  contention.  After 
payment  of  the  principal  and  the  Interest 
mentioned,  and  on  January  — ,  1913,  de- 
fendant in  error  served  the  following  no- 
tice on  plaintiff  in  error: 

"To  the  Ardmore  State  Bank,  Ardmore,  Okla- 
homa— Gentlemen:  I  herewith  make  demand  of 
you  for  the  return  to  me  of  the  sum  of  $GO.OO 
paid  by  me  as  interest  on  a  certain  note  execut- 
ed by  me.  and  in  your  favor,  bearing  date  of 
January  10,  1911,  for  the  sum  of  $300.00,  num- 
bered 4439,  and  whidi  was  paid  by  me  and 
taken  up  on  the  17th  day  of  January,  1912. 

"You  are  hereby  notified  that  a  failure  on 
your  part  to  return  to  mo  the  interest  so  paid 
by  me  on  said  note,  that  I  will  proceed  against 
you  under  the  statutes  of  Oklahoma  relating  to 
usury" 

^wlth  which  it  refused  to  comply. 

Revised  Laws  1910  provide: 

"Sec.  1004.  Legal  and  Contract  Batet  of  In- 
terest.—Tbo  legal  rate  of  interest  shall  not  ex- 
ceed six  per  cent.,  in  the  absence  of  any  con- 
tract as  to  the  rate  of  interest,  and  by  contract 
parties  may  agree  upon  any  rate  not  to  exceed 
ten  per  cent,  per  annum.  Sold  rates  of  six  and 
ten  per  cent  shall  be  respectively,  the  legal 
rate  and  the  maximum  contract  rates  of  inter- 
est 

"Sec.  1005.  Action*  to  Recover  Forfeiture. — 
The  taking,  receiving,  reserving  or  charging  a 
rate  of  interest  greater  than  is  allowed  by  the 
preceding  section  shall  be  deemed  a  forfeiture 
of  twice  the  amount  of  interest  which  the  note, 
bill  or  other  evidence  of  debt  carries  with  it  or 
which  has  been  agreed  to  be  piUd  thereon.  In 
case  a  greater  rats  of  interest  has  been  paid, 
the  person  by  whom  it  has  been  paid,  or  his 
legal  representatives,  may  recover  from  the  per- 
son, firm  or  corporation  taking  or  receiving 
game,  in  an  action  in  the  nature  of  an  action  of 
debt  tvdce  the  amount  of  the  interest  so  paid: 
Provided,  such  action  shall  he  brought  within 
two  years  after  the  maturity  of  such  usurious 
contract:  Provided,  further,  that  before  any 
suit  can  be  brought  to  recover  such  usurious 
interest,  the  party  bringing  such  suit  must  make 
written  demand  for  return  of  such  usury. 

"Sec  1006.  Attorney's  Fee. — In  all  cases  where 
an  action  is  brought  by  any  person  to  recover 
the  penalty  prescribed  by  the  preceding  section 
the  prevailing  party  in  such  action  shall  be 
entitled  to  recover,  as  part  of  the  costs,  a  judg- 
ment against  the  other  party  to  such  action  for 
a  reasonable  attorney's  fee  in  a  sum  not  less 
than  ten  dollars,  to  be  fixed  by  the  court,  for 
the  use  and  benefit  of  the  attorney  of  record  <^ 
the  prevailing  party,  together  with  all  costs." 

[1]  We  think  with  one  exception  (the  last 
proviso  of  section  1005)  our  statute  Is  very 
similar  to  those  of  most  of  the  states,  as  well 
as  the  statute  of  the  United  States.  Rev.  St 
f  6198 ;  U.  S.  Comp.  St  1901,  p.  3493.  We  find 
minor  changes  here  and  there,  but  the  object 
of  all  is  a  declared  policy  against  "taking 
•  •  •  or  •  •  *  charging"  usury,  and 
a  penalty  therefor.  Section  1004,  supra,  us- 
es the  words  "legal  rate  of  interest  shall 
not  exceed."  The  first  sentmce  of  section 
1005  uses  the  words  "rate  of  Interest  great- 
er than  is  allowed  by  the  preceding  section." 
The  second  sentence  in  section  1005  uses  the 
words  "in  case  a  greater  rate  of  interest 
has  been  paid,"  "receiving  same,"  and  "In- 
terest BO  paid,"  while  the  last  proviso  in  said 
section  uses  the  words  "such  usurious  inter- 
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est"  and  "such  usury,"  all  of  whldi,  we  think, 
are  used  synonymously  and  have  the  same 
Interchanged  meaning. 

In  order  to  reduce  the  section  to  simplic- 
ity, preserving,  however,  its  meaning,  as  ap- 
plicable to  the  facts  in  the  Instant  case,  ellia- 
InatlDg  so  much  of  section  1005  as  Is  sur- 
plusage, we  quote : 

"The  taUne  •  •  •  a  rate  of  interest  great- 
er than  is  allowed  •  *  •  shall  be  deemed  a 
forfeiture  of  twice  the  amount  of  interest  •  •  • 
paid  thereon. 

"In  case  a  greater  rate  of  interest  has  been 
paid,  the  person  •  •  •  may  recover  from 
the  person  »  •  •  recriving  same,  •  •  » 
twice  the  amount  of  the  interest  so  paid:  •  •  * 
Provided  »  •  •  before  any  suit  can  bo 
brought  to  recover  such  usurious  interest,  the 
party  •  •  •  must  make  written  demand  for 
return  of  such  usury." 

But,  as  above  pointed  out,  it  can  be  seen 
that  tile  words  quoted  may  be  transposed  to 
other  parts  of  the  section  and  with  but  little 
or  no  change  read  therein  effectively. 

Eliminating  the  last  proviso,  which  we 
have  not  found  in  any  other  statute,  most 
of  the  states,  as  well  as  the  Supreme  Court 
of  the  United  States  (Farmers'  &  Merehante' 
Nat  Bank  v.  Dearing,  91  U.  S.  29,  23  L. 
Ed.  196 ;  Citizens'  Nat,  Bank  t.  Donnell,  195 
U.  S.  369,  25  Sup.  Ct.  Rep.  49,  49  I*  Ed.  238), 
are  In  harmony.  For  Instance,  in  Waldner 
T.  Bowden  State  Bank,  13  N.  D.  606,  102  N. 
W.  169,3  Ann.  Cas.  847: 

"£lm>r  is  also  assigned  on  the  charge  of  the 
court  in  respect  to  the  amount  recoverable  when 
usurious  payments  have  been  accepted.  The 
rule  was  given  to  the  jury  that  twice  all  sums 
f«ud  as  interest  were  recoverable,  if  the  transac- 
tion was  tainted  with  usury.  Defendant  claims 
that  twice  the  interest  paid  over  and  above  the 
rate  allowed  by  law  can  only  be  recovered  back. 
A  determination  of  this  question  requires  a  con- 
struction of  our  Code  bearing  upon  the  rate  of 
interest  allowed  and  the  recovery  of  sums  paid 
as  interest  when  exceeding  the  sum  allowed  by 
law.  Secticm  4064,  Kev.  Codes  1899,  reads  as 
follows:  'No  person,  firm,  company  or  corpora- 
tion shall  directly  or  indirectly  take,  or  receive, 
or  agree  to  take  or  receive  in  money,  goods  or 
things  in  action  or  in  any  other  way  any  greater 
sum  or  any  greater  value  for  the  loan  or  forbear- 
ance of  money,  goods  or  things  in  action  than 
twelve  per  cent,  per  annum;  and  in  the  compu- 
tation of  interest  the  same  shall  not  be  oom- 
rnded.  Any  violation  of  this  section  shall 
deemed  usury:  Provided,  that  any  contract 
to  pay  interest  not  usurious  on  interest  over- 
due shall  not  be  deemed  usury.'  Section  4060, 
B«v.  Codes  1809,  reads:  'The  taking,  receiving, 
reserving  or  charging  a  rate  of  interest  greater 
than  is  allowed  by  section  4064,  when  knowing- 
ly done,  shall  be  deemed  a  forfeiture  of  the  en- 
tire interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  the  greater 
rate  of  interest  has  been  paid,  the  person  by 
whom  it  has  beoi  paid,  or  his  legal  representa- 
tives, may  recover  back  in  an  action  for  that 
purpose  twice  the  amount  of  interest  thus 
paid  from  the  person  taking  or  receiving  the 
same;  provided,  that  snch  action  is  commenced 
-withfai  two  years  from  the  time  the  usurious 
transaction  occurred.'  The  Utter  section  pro- 
vides for  a  penalty  for  usurious  transactions 
under  two  independent  conditions:  (1)  When 
nsury  rests  in  contract,  and  has  only  been  charg- 
ed; (2)  when  it  has  been  paid.  In  cases  where 
•usury  has  been  chargvd  and  not  paid,  and  the 


usurer  brings  an  action  upon  his  contract,  the 
illegality  of  the  contract  may  bo  alleged  as  a 
defense,  and,  if  proven,  the  entire  interest  doe 
upon  the  contract  becomes  forfeited,  and  no  re- 
covery can  Ije  had  upon  the  contract,  except  as 
to  the  principal  sum  loaned.  In  cases  where 
the  usury  has  been  paid,  and  it  is  sought  to  re- 
cover back  the  sum  paid  as  interest,  a  more  dif- 
ficult question  is  presented,  as  the  meaning  ol 
the  statute  is  not  clear.  By  construing  ««tioD 
40G6  in  its  entirety,  we  thing  the  lejfislative  in- 
tention was  that  all  sums  paid  as  interest, 
whether  within  or  beyond  the  provisions  of  the 
statute,  are  recoverable  in  double  the  sums  paid. 
It  docs  not  seem  reasonable  that  the  intention 
of  the  Legislature  was  that  all  interest  was  for- 
feited when  it  rests  in  contract  merdy,  and  that 
the  illegal  part  only  is  forfeited  if  the  debtor 
has  paid  the  whole  sum  contracted  to  be  paid 
as  interest.  Tho  words  'the  amount  of  interest 
thus  paid'  refer  to  the  'greater  rate,'  which  in- 
cludes a  legal  and  an  illegal  rate,  and  they  in- 
clude the  same  sums  as  are  indudod  in  the 
words  'the  entire  interest,'  in  the  first  part  of 
the  section.  When  recovery  is  allowed  for  the 
sum  paid  as  a  'greater  rate,'  it  includes  a  re- 
covery for  the  whole  sum  paid,  whether  legal  or 
illegal,  and  is  the  same  as  the  entire  interest 
contracted  to  be  paid.  Such  is  the  constructioa 
generally  given  to  statutory  provisions  identical 
or  similar  to  section  4066  in  other  states,  and 
this  seems  to  us  correct,  although  some  cases 
hold  to  the  contrary.  The  following  cases  sus- 
tain the  construction  which  we  hare  given  to 
the  statute:  Lebanon  National  Bank  v.  Kar- 
many,  08  Pa.  65;  National  Bank  v.  Trimble,  40 
Ohio  St  629;  Smith  t.  First  National  Bank, 
42  Neb.  687,  00  N.  W.  866;  Bank  v.  McInturS. 
3  Kan.  App.  536,  43  Pac.  839;  National  Bank 
T.  BoUong,  28  Neb.  684,  45  N.  W.  164;  Colgin 
V.  Bank,  16  Tes.  Civ.  App.  346,  40  &  W.  t»4: 
Watt  V.  First  National  mnk,  76  Minn.  458,  79 
N.  W.  509;  Henderson  National  Bank  t.  Alves, 
91  Ky.  143, 15  S.  W.  132;  Louisville  Trust  Co. 
y.  Kentucky  National  Bank  (C.  C.)  87  Ftd. 
143,  and  Id.  (C.  C.)  102  Fed.  442;  HiU  ▼.  Na- 
tional Bank  (a  C.)  15  Fed.  432." 

In  light  of  the  above  cases,  we  do  not 
think  the  court  erred  In  holding  that  the 
defendant  In  error  was  entitled  to  recover 
twice  the  amount  of  the  entire  Interest  so 
paid  instead  of  twice  the  amount  of  the  in- 
terest paid  over  and  above  the  rate  allowed 
by  law. 

[2]  2.  PlalnUff  In  error  finds  fault  with 
the  notice  served  on  him  and  says: 

"It  will  be  seen  that  defendant  in  error  did 
not  make  a  demand  for  the  return  of  the  usunr 
before  bringing  his  action,  but  that  instead,  he 
made  a  demand  for  the  return  of  tho  whole  in- 
terest paid." 

But  as  above  pointed  out,  the  words  "usu- 
ry" and  "whole  Interest  paid"  are  used  sy- 
nonymously, equal  to  the  same  thing,  and 
therefore  equal  to  eadi  other.  We  think  the 
proviso  requiring  written  demand  before 
bringing  suit  was  in  a  measure  to  relieve 
the  person  taking  or  charging  the  asnrious 
interest  by  pennitting  him  on  demand  in 
writing  to  return  the  whole  interest  collect- 
ed and  thereby  save  himself  from  twice  the 
amount  and  an  additional  attorney's  fee  as 
a  penalty,  but  as  plaintiff  in  error  did  not 
take  advantage  of  the  option  given  by  the 
law,  be  must  suffer  that  which  plainly  fol- 
lows. 

After  the  borrower  has  done  what  the  law 
requires  and  the  lender  does  not  act  accord- 
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%Migly,  tbe  hardship  must  be  borne  as  addi- 
tional pnnlsbmeiit  for  the  vlc^tlon. 

We  therefore  hold  that  the  defendant  In 
^rror  was  within  his  rights  In  his  written 
<3eiiiand  reqnestlng  the  return  of  the  whole 
Ixiterest  so  paid,  instead  of  twice  the  interest 
X>aid  over  and  abOTe  the  rate  allowed  by  law. 

Xhe  Judgment  shonld  be  affirmed. 

PBB  CURIAM.    Adopted  in  wh<rie. 


"WEATHERTiT    ▼.    BRISTOW.      (No.   6006.) 

(Supreme  Court  of  State  of  Oklahoma.    March 

7,  1916.     Rehearinff  Denied 

March  21,  1916.) 

(ByXlabus  hp  ihe  Court.) 

Recovert  of  UsuBions  Intebbst. 

Syllabns  same  as  in  Ardmore  State  Bank 
V.  a  H.  ThompsMi,  164  Pac.  977. 

Conunissloners'  Opinion,  Division  Na  3. 
Error  from  Superior  Court,  Garfield  County; 
E>an  Huett,  Judge. 

Action  by  Carrie  Bristow  against  B3l  B. 
Weatherly,  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

John  F.  Curran,  of  Enid,  for  plaintitF  In 
error.  A.  L.  Zinser,  of  Enid,  for  defendant 
in  error 

RITTENHOUSE,  O.  It  is  contended  that 
a  written  demand  for  the  return  of  usury,  as 
condition  precedent  to  the  commencement  of 
an  action  under  section  1006,  R.  !>.  1910, 
shonld  be  for  the  return  of  the  amount  of 
interest  received  in  excess  of  the  legal  rate, 
and  not  for  the  whole  Interest  received.  Sub- 
sequent to  the  filing  of  briefs,  the  case  of 
Ardmore  State  Bank  v.  £.  H.  Thompson, 
164  Pac.  077,  was  decided  adversely  to  this 
contention. 

The  Judgment  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


HICKMAN  et  al.  v.  JACKSON  et  al. 

(No.  7034.) 

(Supreme  Court  of  Oklahoma.     Jan.   2,  1917. 

Rehearhig  Denied  May  22,  1917.) 

(Syllabut  by  the  Court.) 

GUABOIAN    AND     WARD     <&=»15— BoND— OBU- 

GKE— Action. 
Where  a  guardian's  bond  is  made  payable  to 
the  state  of  Oklahoma  instead  of  to  the  county 
judge,  as  provided  by  law,  held,  same  does  not 
invalidate  the  bond,  and  it  the  condition  of  the 
bond  substantially  conforms  with  the  statute, 
showing  for  whose  benefit  it  was  given,  such 
party  may  maintain  an  action  regardless  of  the 
obligee  named  therein. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent  Dig.  {§  56-64.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  SuperlcC'  Court,  Muskogee  Coun- 
ty ;  H.  0.  Thurman,  Judge. 

Action  by  Stella  Jackson,  minor,  by  her 


guardian  and  next  fHend.  Henry  Ramsey, 
against  P.  E.  Hickman  and  James  Johnaon, 
sureties  on  the  bond  of  Robert  Maxwdl,  her 
former  guardian.  Judgment  for  plaintiffs, 
and  defendants  bring  error.   Affirmed. ' 

Brook  &  Brook,  of  Muskogee,  for  plaintiffs 
In  error.  S.  X  Gldney,  of  Muskogee,  for  de- 
fendants in  error. 

FREEMAN,  C.  On  the  25th  day  of  April, 
1006,  Robert  Maxwell  was  duly  appointed  and 
qualified  as  curator  of  the  estate  of  Stella 
Jackson,  a  minor,  by  the  United  States  Court 
for  tlie  Western  District  of  Indian  Territory 
at  Muskogee.  After  statehood,  all  the  records 
of  this  cause  were  transferred  to  the  county 
court  of  Muskogee  county,  as  provided  by  law. 
Afterwards,  in  1908,  said  Robert  Maxwell, 
as  curator  or  gnardian,  petitioned  the  court 
for  the  sale  of  real  estate  belonging  to  said 
minor,  and  on  the  ISth  day  of  December, 
1008,  said  petition  was  allowed  directing 
that  the  said  Maxwell  execute  an  additional 
bond  in  accordance  with  the  statute  before 
making  such  sale.  This  bond  was  executed 
by  giving  P.  E.  Hickman  and  James  Johnson, 
plaintiffs  in  error,  as  sureties.  The  bond  was 
made  payable  to  the  state  of  Oklahoma,  con- 
ditioned in  accordance  with  the  statute,  and 
was  duly  approved  by  the  county  Judge  on  the 
16th  day  of  January,  1909.  The  land  was 
sold  by  Maxwell,  but  he  failed  to  make  any 
report  thereof  as  required  by  law,  and  the 
court  entered  an  order  directing  the  said  Max- 
well to  appear  and  render  a  final  exhibit  and 
accounting  of  the  fnnds,  moneys,  and  proper- 
ties which  he  had  received  as  curator  or 
guardian  of  said  estate,  and  it  further  order- 
ed that  in  case  said  Maxwell  should  fail  to 
api>ear  and  render  a  final  exhibit  at  said  time, 
that  a  hearing  would  be  had  on  a  certain 
date,  which  was  done,  and  the  amount  due 
by  the  said  Maxwell  to  said  estate  deter- 
mined. 

In  August,  1913,  Henry  Ramsey  was  ap- 
pointed by  the  court  as  guardian  of  the  per- 
son and  estate  of  said  minor,  after  the  said 
Maxwell  had  been  removed,  and  Stella  Jack- 
son, the  minor,  by  her  next  friend  and  guardi- 
an, Ramsey,  instituted  suit  in  the  superior 
court  of  Muskogee  county  on  the  bond  above 
referred  to.  The  defendants,  plaintiffs  in 
error,  filed  a  general  demurrer  to  the  petition, 
which  was  overruled  by  the  court.  Later 
another  demurrer  was  filed,  specifically  set- 
ting forth  the  grounds  upon  which  the  de- 
fendants relied,  which  was  also  overruled  and 
exertions  saved.  The  defendants  declined 
to  plead  further,  and  judgment  was  entered 
against  them,  from  which  judgment  this 
appeal  Is  prosecuted. 

Plaintiffs  in  error  contend  that  the  bond 
executed  by  them  was  void  because  it  wa» 
made  payable  to  the  state  of  Oklahoma  in- 
stead of  the  county  Judge,  as  provided  by  the 
statute,  and  insisted  that  if  It  was  valid,  the 
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state  of  Oklahoma,  and  not  the  guardian, 
should  have  brought  the  salt  for  the  use 
and  benefit  of  the  minor.  We  think  the  plain- 
tlffa  In  error  are  wrong  in  both  of  these  ccn- 
tentlons. 

The  bond  in  question  contained  the  follow- 
ing condition: 

"Whereas,  on  the  18th  dar  ot  December,  1008, 
an  order  was  entered  by  the  connty  court  of 
Muskogee  county,  state  of  Oklahoma,  anthorii- 
ing  the  above-named  principal  as  curator  of  the 
estate  of  Stella  Jackson,  a  minor,  to  sell  certain 
real  estate  belonging  to  the  said  estate,  and 
providing  therein  that  said  Robert  Maxwell 
should  give  an  additional  bond  in  the  above- 
named  sum  ($600.00)  before  making  such  sale: 

"Now,  therefore,  if  the  said  Robert  Maxwell 
as  eaA  curator  shall  faithfully  execute  the  du- 
ties of  such  trust  according  to  law,  then  this 
oUigation  to  be  void,  otherwise  to  remain  in  full 
force  and  eSect." 

The  purpose  for  which  this  bond  was  giv- 
en, and  the  party  for  whose  benefit  it  was 
made,  Is  clear. 

The  sureties  on  this  bond,  plaintlfFa  in  er- 
ror, cannot  complain  after  the  priDcii>al  has 
failed  to  execute  the  duties  of  such  trust 
according  to  law,  because  the  bond  was  made 
payable  to  the  state  of  Oklahoma  Instead  of 
the  ooonty  judge,  for  it  is  immaterial  who 
was  named  as  obligee,  so  long  as  the  purpose 
and  the  real  party  in  Interest  are  manifest. 
Tliis  question  was,  we  think,  conclusively  de- 
cided in  the  case  of  Title  Guaranty  &  Surety 
Company  v.  SUnker,  36  OkL  128,  128  Pac.  606. 
In  that  case  suit  was  brought  in  the  name  of 
tlie  minor  by  the  guardian  on  a  bond  payable 
to  the  United  States  of  America,  which  had 
t>een  executed  prior  to  statehood,  and  the 
contention  was  made  there  that  the  guardian 
had  no  right  to  bring  the  action,  but  that  the 
same  should  be  brought  by  the  United  States. 
Justice  Kane,  in  rendering  that  opinion,  held : 

"A  minor  by  his  legal  guardian  may  maintain 
an  action  on  the  official  bond  of  a  former 
guardian,  although  the  bond,  which  was  execut- 
ed prior  to  statehood,  was  made  payable  to  the 
United  States  of  America." 

And  he  quoted  with  approval  from  the  case 
of  Crowell  et  al.  ▼.  Ward,  16  Kan.  60,  which 
was  an  action  on  a  guardian's  bond  made 
payable  to  the  state  of  Kansas,  in  which  the 
Kansas  court  held: 

"Indeed,  she  must  do  so  if  she  is  the  only 
party  in  interest  and  for  breaches  of  officers' 
bonds,  executors'  bonds,  and  administiat(»B' 
bonds,  any  person  injured  may  sue  in  his  or  her 
own  name,  although  such  bonds  artf  executed  in 
the  name  of  the  state  as  obligee.  •  •  •  We 
woold  therefore  expect  to  find  by  an  examina- 
tioD  of  the  laws  that  any  person  injured  b^  a 
breach  of  a  guardian's  bond  would  have  a  right 
to  sue  therefor  in  his  or  her  own  name.  Such 
mode  of  procedure  would  certainly  seem  to  come 
within  the  spirit  of  the  laws  of  Kansas.  *  •  • 
The  bond  in  this  case  was  executed  in  the  name 
of  the  state  as  obligee.  Such  a  bond  we  think 
is  valid.  But  it  might  also  be  valid  If  it  were 
executed  in  the  name  of  the  court,  or  the  minor, 
or  some  one  else,  as  obligee." 

Later,  in  the  case  of  Lyons  et  al.  v.  Fnl- 
8om,  153  Pac.  868,  this  opinion  was  followed 
and  approved. 


We  ate  at  the  opinion  that  tS»  sgMt  of 
our  law  has  been  complied  with,  and  as  the 
conditions  of  the  bond  comply  .with  the  stat- 
ute, the  sureties  who  executed  tlie  same  ought 
not  to  be  permitted  to  escape  liability  on  tlie 
claim  that  the  bond  ia  v<M,  or  that  the  salt 
should  have  been  brought  by  the  state  of  Ok- 
lahoma. It  Is  very  evident  that  if  the  salt 
had  Iieen  brought  as  contended  for  by  plain- 
tiffs in  error,  it  necessarily  would  have  been 
for  the  use  and  benefit  of  this  minor,  because 
the  state  of  Oklahoma  had  no  interest  In  the 
controversy.  The  minor  was  the  real  party 
in  interest,  the  conditions  of  the  bond  show 
tliat,  and  the  action  should  have  been  brought 
In  the  name  of  the  ward,  tlie  party  in  inter- 
est, no  matter  to  wliom  the  bond  was  made 
payable.  It  is  therefore  our  opinion  that 
said  cause  should  be  affirmed. 

Plaintiffs  in  error  insist  in  their  brief  that 
this  cause  was  consolidated  with  another  case 
styled  "P.  E.  nickman  and  James  Johnson  r. 
Lizzie  Jackson,"  after  Judgment  bad  been 
rendered  in  each  case;  but  as  we  find  noth- 
ing In  the  record  with  reference  to  tills  last 
case,  except  the  order  consolidating  the  cases, 
and  as  there  are  no  assignments  of  error  re- 
lating to  the  last  case,  there  is  nothing  liefore 
tibia  court  to  consider. 

It  further  appearing  to  this  court  that  tlie 
plaintiff  in  error  executed  a  supersedeas  bond 
when  this  appeal  was  taken,  with  John  B. 
French  and  A.  L.  Gregory  as  sureties  thereon, 
it  is  mrdered  and  decreed  that  Judgment  be 
entered  on  said  supersedeas  bond  against  the 
plaintiffs  in  error  and  the  said  sureties  for 
the  amount  of  the  Judgment  against  tlM 
plaintiffs  in  error,  together  with  interest  and 
costs. 

Judgment  affirmed. 

PER  CURIAM.    Adopted  hi  whol& 


KOGBRS  et  al.  v.  RALSTON  et  sL 

(No.  6934.) 

(Suprpme  Court  of  Oklahoma.     Feb.  13,  1917. 

Rehearing  Denied  May  22,  1017.) 

(Syllahua  ly  the  Court.) 

Pabtnerssif  ^=3344— Aotior  to  Eotablish 
Partnership  I ntebest— Finding  and  Con- 
clusion or  Law. 
Record   examined,  and  held;    (1)  That  the 
findings  of  fact  of  the  trial  court  are  not  clearly 
against  the  weight  of  the  evidence ;   (2)  that  the 
trial  court  did  not  err  in  its  conclouons  of 
law. 

[E)d.  Note.— Ffflr  other  cases,  see  Partnership, 
Cent.  Dig.  |§  813-4S18.] 

Error  from  District  Court,  Nowata  Coun- 
ty ;  T.  L.  Brown,  Judge. 

Suit  In  equity  by  G.  A.  Rogers  and  O.  O. 
Owens  against  John  Ralston,  In  which  on 
their  motion  J.  H.  FUppin,  A.  B.  CroweU,  F. 
M.  Crowell,  J.  F.  Fllppta,  and  F.  M.  Seed, 
Jr.,  were  made  parties  defendant.  Judg- 
ment for  plaintiff  Rogers,  directing  the  de- 
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fendants,  other  tlian  Ralston,  to  execute  to 
bim  an  assignment  of  bis  Interest,  and  judg- 
ment against  plaintiff  Owens,  and  plaintiffs 
bring  error.    Affirmed. 

Rogers  &  Fulghnm  and  McGulre  &  Dever- 
eux,  all  of  Tulsa,  and  W.  D.  Humphrey,  of 
Oklahoma  Oty,  for  plaintiffs  In  error. 
Adams  &  Wills,  of  Olaremore,  for  defendants 
In  error. 

KANE,  J.  This  was  a  suit  In  equity,  filed 
in  the  district  court  of  Nowata  county  by  Q. 
A.  Rogers  and  O.  O.  Owens,  plaintiffs  In  er- 
ror, plaintiffs  below,  against  John  Ralston, 
defendant  In  error,  defendant  below,  the  pur- 
pose of  which  was  to  establish  a  Joint  ad- 
venture, a  Joint  undertaking,  partnership,  or 
trust  relation  between  the  plaintiffs,  Rogers 
and  Owens,  and  the  defendant  John  Ralston, 
In  relation  to  two  oil  and  gas  mining  leases 
covering  two  separate  and  distinct  tracts  of 
land.  Ajfter  the  commencement  of  the  suit 
the  other  defendants  named  abore,  upon  their 
motion,  were  made  parties  defendant  upon 
their  showing  to  the  effect  that  they  were  the 
owners  by  assignment  of  the  oil  and  gas  min- 
ing leases  Involved  in  the  controversy  be- 
tween Rogers  and  Owens  and  Ralston.  Up- 
on trial  to  the  court  there  were  findings  of 
fkct  to  the  effect  that  the  plaintiff  O.  O. 
Owens  never  at  any  time  obtained  any  right, 
title,  interest,  estate,  or  claim  in  and  to  said 
oil  and  gas  mining  leases;  that  the  plaintiff 
0.  A.  Rogers  and  the  defendant  John  Ralston 
entered  into  a  certain  agreement  whereby 
Ralston  became  entitled  to  an  undivided 
three-sixteenths  interest  in  and  to  the  lease 
covering  one  of  the  tracts  of  land.  Upon 
these  findings  of  fact  the  court  made  con- 
dnslons  of  law  to  the  effect  that  the  plaintiff 
O.  O.  Owens  take  nothing  by  his  suit,  that 
the  plaintiff  G.  A.  Rogers  Is  the  owner  of 
and  entitled  to  an  ondivided  three-sixteenths 
interest  in  and  to  one  of  said  oil  and  gas  min- 
ing leases,  and  that  the  defendants  J.  B. 
Flippin,  Allie  B.  Crowell,  F.  M.  Crowell,  J. 
F.  Flippin,  and  F.  M.  Reed,  Jr.,  are  directed 
and  ordered  to  execute  to  said  Rogers  an 
assignment  for  said  Interest  From  this  ac- 
tion of  the  court  Rogers  and  Owens  prose- 
cuted this  proceeding  in  error. 

Counsel  for  plaintiffs  In  error  in  their 
brief  present  their  grounds  for  reversal  under 
three  subheads,  entitled  "Point  One,"  "Point 
Two,"  and  "Point  Three."  As  point  1  and  point 
2  relate  exclusively  to  the  sufficiency  of  the 
evidence  to  sustain  the  findings  of  fact  of  the 
trial  coort,  aU  that  we  deem  it  necessary  to 
say  in  relation  to  them  is  that  we  have  care- 
fully examined  the  voluminous  record  in  the 
case,  and  have  reached  the  conclusion  that 
the  findings  of  fact  ot  the  trial  court  are 
not  clearly  against  the  weight  of  the  evi- 
dence. All  of  the  evidence  taken  at  the  trial 
is  pineeented  to  this  court  for  review  in  two 
large  volumes,  and  no  useful  purpose  could 
be  subserved  by  attempting  to  set  it  out  in 


this  opinion  at  any  great  length.  It  is  suffi- 
cient to  say  of  it  that  at  all  material  points 
it  is  irreconcilably  conflicting,  and,  not  hav- 
ing the  advantage  of  hearing  the  witnesses 
testify  and  noting  their  demeanor  upon  the 
stand,  as  the  trial  court  did,  we  are  not  dis- 
posed to  disturb  the  Judgment  rendered  upon 
the  ground  that  it  is  clearly  against  the 
weight  of  the  evidence. 

Point  3  is  as  follows: 

"The  trial  court  erred  in  its  application  of 
the  law  to  the  following  finding  (page  471): 
'The  court  further  finds  that  on  or  about  the 
25th  day  of  October,  1913,  the  defendant  John 
Ralston  and  the  plaintiff  O.  A.  Rogers  entered 
into  a  joint  parol  agreement  and  understanding 
whereby  they  were  to  procure  an  oil  and  gas 
mining  lease  upon  the  following  described  real 
estate,  to  wit :  The  east  half  of  the  northeast 
quarter  of  section  10,  township  28  north,  range 
14  east,  situated  in  Nowata  county,  state  of 
Oklahoma.  But  the  court  further  finds  that 
the  plaintiff  O.  O.  Owens  was  no  party  to  said 
contract,  and  never  at  any  time  obtained  any 
right,  title,  interest,  estate,  or  claim  in  and 
to  said  oil  and  gas  mining  lease ;  and  the  court 
further  finds  that,  after  the  procurement  of  said 
oil  and  gas  mining  lease  last  above  described, 
the  plaintiff  6.  A.  Rogers  and  the  defendant 
John  Ralston  entered  into  a  partnership  ar- 
rangement, whereby  said  parties  to  said  lease 
agreed  to  sell  and  dispose  of  an  undivided  five- 
eighths  interest  in  and  to  said  oil  and  gas  min- 
ing lease  for  the  purpose  of  having  the  same 
drilled  for  oil  and  gas.  The  court  further  finds 
that,  after  the  taking  of  said  above-described 
oil  and  gas  mining  lease  last  above  described, 
the  said  defendant  John  Ralston  caused  to  be 
erased  from  snid  lease  the  name  of  the  said 
plaintiff  G.  A.  Rogers,  and  that  the  erasure  of 
the  name  of  said  plaintiff  G.  A.  Rogers  was  un- 
authorized by  said  plaintiff  G.  A.  Rogers ;  that 
thereafter  the  defendant  Jolm  Ralston,  in  pur- 
suance of  the  aforesaid  partnership  arrange- 
ment existing  between  him,  the  said  John  Rals- 
ton, and  the  plaintiff  G.  A.  Rogers,  did  sell, 
set  over,  and  assign  unto  the  defendants  the 
whole  of  said  oil  and  gns  mining  lease  last 
above  descril)cd,  as  has  been  more  fully  set  out 
herein ;  that  said  defendants  became  invested 
with  a  five-eighths  'undivided  interest  in  and  to 
said  oil  and  gas  mining  lease,  and  that  the 
plaintiff  G.  A.  Rogers  is,  by  reason  of  the  part- 
nership agreement  existing  between  him  and  the 
defendant  John  Ralston,  relative  to  the  sale  of 
the  five-eighths  undivided  interest  in  and  to  said 
oil  and  gas  mining  lease,  estopped  from  claim- 
ing more  than  an  undivided  one-half  interest  in 
the  remaining  interests  of  said  oil  and  gas  min- 
ing lease,  to  wit,  an  undivided  one-half  of  an 
undivided  three-eighths  interest  in  said  oil  and 
gas  mining  lease.' " 

From  counsel's  argument  of  this  point  In 
their  brief,  it  Is  a  little  difficult  to  gather 
the  precise  question  of  law  they  wish  to  pre- 
sent for  review.  If  we'understand  them  coi^ 
rectly,  their  contention  is  that,  inasmuch  as 
the  court  found  that  Ralston  and  Rogers  en- 
tered into  a  partnership  agreement  whereby 
they  were  to  procure  the  oil  and  gas  mining 
lease.  In  which  the  court  found  Rogers  had 
an  undivided  one-half  interest,  it  was  error  to 
hold  that  he  was  estopped  to  claim  more 
than  an  undivided  one-half  of  an  undivided 
three-eighths  interest  in  said  oil  and  gas  min- 
ing lease.  This  seems  to  be  the  interest  that 
Rogers  would  be  entitled  to  according  to  his 
own  version  of  his  contract  with  Ralston. 
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lite  arrangement  between  Rogers  and  Ral- 
ston, as  detailed  by  Rogers,  was  that  they 
should  procure  the  leases,  each  pntting  into 
the  enterprise  an  equal  amount  of  cash.  But 
it  was  also  well  understood  that  it  would  be 
necessary  for  Ralston  and  Rogers  to  dispose 
of  flTe-eighths  of  the  lease  to  other  parties, 
in  order  to  raise  sufficient  funds  to  develop 
the  property,  and  that  they  were  to  retain 
only  the  remaining  three-eighths  interest. 
On  this  point  Rogers  testified: 

"Q.  You  say  it  was  the  original  ap-eement  be- 
tween you  and  Mr.  Owens  and  Mr.  Ralston 
that  you  were  to  sell  five-eighths  and  retain 
three-eighths?  A.  Yes,  sir.  Q.  You  didn't  in- 
tend to  derive  any  profits  from  the  five-eighths? 
A.  No,  sir.  We  wanted  just  enough  money  to 
drill  the  well,  and  the  parties  all  agreed  to 
pay  it" 

This  evidence,  no  doubt,  furnished  the  bas- 
is for  the  court's  finding  that  Rogers  was 
entitled  to  only  an  undivided  one-half  of  the 
remaining  three-eighths  Interest.  We  are  un- 
able to  perceive  any  error  in  this  conclusion. 

For  the  reason  stated,  the  Judgment  of  the 
court  below  is  affirmed.  All  the  Justices  con- 
cur. 


NORTH  BIVER  INS.  CO.  OF  NEW  YORK 
y.  O'CONNBR.     (No.  7268.) 

(Supreme  Court  of  Oklahoma.    July  11,  1916. 
On  Rehearing,  May  22,  1917.) 

(Byllabut  ly  the  Court.) 

iKStlBANCB  <8=»878{3),  300— FiBB  IWSTTHAITCB— 

Knowledge  of  Agent— Iron  Safe  Ci.At7BE 

—Estoppel. 
The  local  agvnt  of  a  fire  insurance  company 
having  "power  to  accept  a  rislt  nnd  countersign 
and  deliver  a  policy,  with  full  knowledge  that 
assured  has  no  fireproof  safe,  but  at  the  time  was 
keeping  and  purposed  thereafter  to  keep  his 
books  and  inventories  in  the  bame  building  with 
the  insured  property  at  night,  represented  both 
before  and  after  the  execution  and  delivery  ot 
the  policy  that,  if  the  assured  slept  nnd  con- 
tinued to  sleep  in  said  building,  it  would  be  un- 
necessary to  keep  such  books  and  inventories  in 
a  fireproof  safe  or  at  some  other  place  at  night, 
but  the  fact  that  assured  slept  in  the  building 
was  sufficient  compliance  with  the  terms  of  tlie 
policy.  Relying  upon  such  representations,  as- 
sured i>aid  the  premium,  accepted  the  policy,  and 
kept  his  books  and  inventories  at  night  in  the 
building  where  he  slept,  and  was  sleeping  when 
fire  communicated  from  another  building  de- 
stroyed the  property  insured,  together  wiOi  his 
books  and  inventories.  Beld,  that  tlie  knowledge 
of  the  agmt  was  the  knowledge  of  and  binding 
upon  the  principal ;  and,  having  imder  such  cir- 
cumstances received  and  retainefl  the  premium, 
recognizing  the  existence  and  validity  of  the  con- 
tract until  loss  had  occurred  thereunder,  that 
notwithstanding  the  provisions  of  the  policy  re- 
quiring that  such  books  and  inventories  be  kept 
at  night  in  a  fireproof  safe  or  at  some  other  place 
not  exposed  to  fire  which  would  ignite  or  de- 
stroy audi  building,  and  in  case  of  loss  be  pro- 
duced for  inspection,  and  that  no  officer  or 
agent  could  waive  any  provision  or  condition  of 
the  policy,  the  company  will  not  be  permitted  to 
escape  liability  by  denying  the  integrity  and 
repudiating  the  acts  of  its  agent,  but  is  estopped 


to  invoke  in  avoidanee  tlie  tbit  thing  suck  agent 
represented  to  be  oomplianoe  with  the  contract. 
[Ed.  Note. — For  other  cases,  see  Tnsnranra, 
Cent  Dig.  H  969,  971,  973,  974,  977-997.  1037, 
103a] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklahoma  Coon- 
ty;   Geo.  W.  Clark,  Judge. 

Action  by  Pat  O'Connerr  against  the  North 
River  Insurance  Company  of  New  York. 
Judgment  for  plaintiff,  and  defiendont  brings 
error.    Affirmed. 

Wilson  &  Tomerlin,  of  OklahMia  City,  for 
plalntur  in  error.  Soothom,  Caldwell  &  Ue- 
RiU,  of  Oklahoma  CSty,  for  defendant  in 
error. 

BLEAKMOBB,  O.  This  action  was  com- 
menced in  the  district  conrt  of  Oklahoma 
county  by  Pat  CConner  to  recover  against 
the  North  River  Insurance  Company  of  New 
York  on  a  standard  form  policy  issued  by  it 
insuring  him  against  loss  or  damage  by  fire 
to  a  certain  stock  of  merdianaise  in  the 
simi  of  91,000. '  The  tmrties  appear  and  are 
referred  to  here  as  in  the  trial  court  Plain- 
tiff recovered,  and  defendant  lias  appealed. 
Fire  originating  in  another  building  was  com- 
municated to  that  in  which  the  stock  oovered 
by  the  i>olicy  was  situated,  causing  loss  of 
more  than  $6,000.  The  policy  contained 
what  are  commonly  known  as  the  "inventory, 
book  warranty,  and  iron  safe  danaes,"  and 
provides : 

"The  assured  will  keep  such  books  and  inven- 
tories, and  also  the  last  preceding  inventoiy, 
securely  locked  in  a  fireproof  safe  at  night  and 
at  all  times  when  the  building  mentioned  in 
this  policy,  or  the  portion  thereof  coDtainiag 
the  stock  described  therein,  is  not  actually  open 
for  business;  or,  failing  in  tills,  the  assured  irill 
keep  such  booka  and  inventories  at  night  ud 
at  all  such  times,  in  some  place  not  exposed  to 
fire  which  would  ignite  or  destroy  tlie  aforesnd 
building;  and  in  case  of  loaa  the  assured  specifi- 
cally warrants,  agrees  and  covenants  to  produce 
such  books  and  inventories  for  the  inqtection  of 
said  company. 

"In  the  event  of  failure  on  the  part  of  the 
assured  to  keep  and  produce  sudi  books  and  in- 
ventories for  the  inspection  of  said  company, 
this  entire  policy  shall  become  null  and  void, 
and  such  failure  shall  constitute  a  perpetual  bar 
to  any  recovery  thereon.    •    •    • 

"This  policy  is  made  and  uxvptei,  subject  to 
the  following  stipulations  and  cooditioDs  togeth- 
er with  such  other  agreements  or  conditions  as 
may  be  indorsed  thereon,  or  added  hereto,  and 
no  officer,  shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy,  eoccept  such  as 
by  the  terms  of  this  policy  may  be  tlie  subject 
of  agreement  indorsed  hereon  or  added  hereto, 
and  as  to  such  provision  and  condition,  no  offi- 
cer, agent  or  representative  shall  have  such 
power  or  be  deemed  to  have  held  or  waived  such 
provisions  or  conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  hereto, 
nor  shall  any  privileges  or  permiasion  effecting 
the  insurance  under  this  p<^cy  exist  or  be  claim- 
ed by  the  insured  unless  so  written  or  attached. 

"This  policy  shall  not  be  valid  until  counter- 
signal  by  the  duly  authorized  agent  of  the  com- 
pany at  Geary,  OU.,  this  23d  day  of  November, 
1912.  H.  6.  Bailey.  Agent" 
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It  Is  apparent  that  the  policy  saed  on  was 
issnecl  In  blank  form,  signed  by  the  president 
and  secretary  of  the  company,  and  flUed  In, 
countersigned,   and   dellrered   by   Its   agent 
The  assured  failed  to  comply  with  the  provi- 
sions of  the  "iron  saffe  clause,"  and  his  iM- 
ventory   and  books  were  destroyed,  with  the 
stock    of    merchandise.     It  Is   pleaded   and 
proved   that  with  specific  knowledge  of  the 
fact  that  plaintiff  had  no  fireproof,  safe  in 
whlcb    to  keep  his  books  and  Inventories, 
and  did   not  Intond  to  keep  same  at  some 
other  place  not  exiwsed  to  fire  which  might 
Ignite  or  destroy  the  building  in  which  the 
Insured    property   was  located,   but,   cm   the 
contrary,  purposed  to  keep  such  books  and 
inventories  at  nl^t  in  said  building,  where 
be  and  bis  wife  slept,  the  agent  of  defendant 
company  represented  to  plaintiff,  both  before 
and    after  the  complete  execution  and  de- 
livery of  the  policy,  that  if  he  and  his  wife 
slept  and  continued  to  sleep  In  said  building, 
he  woald  not  be  required  to  keep  his  books 
and  inventories  In  a  fireproof  safe,  or  at  some 
other  place  at  night;    that  the  fact  of  his 
sleeping  in  such  building  was  a  sufficient  com- 
pliance with  the  terms  of  the  i)ollcy;    that 
plaintiff  reUeid  upon  such  representations  and 
was  Induced  thereby  to  accept  the  policy,  i>ay 
the  premium  therefor,  and  keep  his  books 
and    inventories  In  such   building  at   night 
where  he  and  his  wife  continued  to  sleep. 

The  question  presented  for  our  considera- 
tion is  whether  the  knowledge  and  repre- 
sentations of  its  local  agent  who  was  au- 
thorized to  issue  the  policy  are  binding  upon 
the  defendant. 

In  Western  Nat.  Ins.  Oo.  v.  Marsh,  84  Okl. 
414,  125  Pac.  1094,  42  L.  R.  A.  (N.  S.)  991, 
where  hundreds  of  authorities  are  collated, 
au  action  on  a  policy  containing  the  pro- 
vision: 

"This  entire  policy,  unless  otherwise  provided 
by  agreciuent  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract  of 
insurance,  whether  vahd  or  not,  on  prc^erty 
covered  in  whole  or  in  part  by  this  policy" 

— it  was  held: 

"When  a  local  agent  of  a  fire  insurance  com- 
pany, who  has  the  power  to  accept  a  risk  and 
deliver  the  policy  of  insurance,  at  and  prior  to 
the  time  of  the  delivery  of  the  policy,  is  advised 
and  has  full  knowledge  ot  the  fact  that  other 
insnraace  upon  the  pr(H>erty  is  in  force,  and 
with  that  knowledge  accepts  the  premium  and 
deUvors  the  poUcy,  such  policy  is  oiading  upon 
the  company,  notwithstanding  the  fact  that  it 
contains  a  provision  prohibiting  the  existence 
of  concurrent  insurance  without  written  consent 
thereto  indorsed  on  the  policy,  and  notwithstand- 
ing it  contains  a  provision  that  none  of  the  com- 
pany's officers  or  agents  can  waive  any  of  its 
provisionsi  except  in  writing  indorsed  on  the 
policy." 
And  In  the  body  of  the  opinion  It  is  said : 
"•  •  ♦  If,  therefore,  this  agent  have  au- 
thority to  make  the  contract  of  insurance,  and 
authority  to  indorse  thereon  the  consent  of  the 
Compan}'  to  the  existence  of  other  insurance,  it 
teems  to  us  that  when  he  is  advised  of  this  other 
insurance,  and  has  full  knowledge  thereof,  and 
executes  and  dehvers  the  contract  and  reeeiroe 


the  premium  from  the  insured,  the  company  is 
bound  by  his  knowledge,  and  that  it  is  immaterial 
whether  we  call  it  a  waiver  or  an  estoppel,  or 
any  other  name." 

In  Germanla  Fire  Ins.  Oo.  v.  Barrlnger,  43 
Okl.  279,  142  Pac.  1026,  It  Is  held : 

"Where  the  local  agent  of  a  fire  insurance 
company,  who  has  power  to  accept  the  risk  and 
deliver  the  policy  of  insurance,  at  and  prior  to 
the  time  of  its  delivery  in  renewal  of  another 
policy  has  knowledge  of  the  fact  that,  intermedi- 
ate tne  time  of  the  Issuance  of  the  original  and 
renewal  policy,  the  title  to  the  proiierty  whereon 
the  insured  building  was  located  had  changed, 
assuming  that  fact  to  be  material  to  the  risk, 
and  that  the  insured  failed  to  mention  that  fact 
at  the  time  of  the  delivery  of  the  renewal  policy, 
held  that,  after  having  received  the  premium 
and  delivered  the  policy,  the  same  Is  binding  up- 
on the  company,  notwithstanding  the  fact  that 
it  contains  a  provision  that  none  of  the  compa- 
ny's officers  or  agents  can  waive  any  of  the  pro- 
visions, except  in  writing  indorsed  on  the  pol- 
icy." 

In  Springfield  Fire  &  Marine  Ins.  Co.  v. 
Halsey  (not  yet  officially  reported)  153  Pac. 
145,  it  is  held: 

"When  a  local  agent  of  a  fire  insurance  com- 
pany, who  has  the  power  to  acc^t  a  risk  and 
deliver  the  poUcy  of  insurance,  at  and  prior  to 
the  time  of  the  delivcir  of  the  policy  is  ad- 
vised and  has  fuU  knowledge  of  the  fact  that  a 
portion  of  the  property  insured  is  incumbered  by 
a  chattel  mortgage,  and  with  that  knowledge 
accepts  the  premium  and  divers  the  policy, 
such  policy  is  binding  upon  the  company  not- 
withstanding it  contains  a  provision  that  none 
of  the  company's  officers  or  agents  can  waive 
any  of  its  provisions,  except  in  writing  indorsed 
<Hi  the  policy." 

In  Conley  v.  Northwestern  Fire  &'  Marine 
Ine.  Co.,  34  Okl.  749,  127  Pac.  424,  It  is  held : 

"In  an  action  brought  on  a  fire  insurance 
policy  written  prior  to  statehood  in  the  Indian 
Territory,  it  was  alleged  in  the  petition  that  the 
defendant  company  knew  that  the  fee-simple 
title  to  the  land  upon  which  the  insured  buUd- 
ing  was  situated  was  in  the  Choctaw  and  Chick- 
asaw Tribes  of  Indians,  and  not  in  the  piqintiff, 
and  that  defendant  company  for  a  long  time 
prior  thereto  had  been  engaged  in  the  fire  insur- 
ance business  in  said  territory,  and  tuid  full 
knowledge  of  the  character  of  land  titles  there- 
in, and  that  thereby  the  condition  of  the  policy 
with  reference  to  sole  and  unconditional  owner- 
shin  and  fce-simplo  title  to  the  plaintiff  was 
waived.  Held,  that  the  petition  stated  a  good 
cause  of  action,  and  that  Uie  court  committed  re- 
versible error  in  sustaining  defendant's  demur- 
rer to  plaintiffs  petition.  iTnder  the  facts  charg- 
ed, the  defoidant  company  was  estopped  from 
claiming  a  forfeiture  under  the  terms  ot  the 
policy." 

See,  also,  3Elochester  German  Ins.  Go.  v. 
Rodenhouse,  36  Okl.  378,  128  Pac.  608. 

In  the  Instant  case  the  insurer  appointed 
an  agent,  vouching,  impliedly  at  least,  for  bis 
competency  and  trustworthiness,  who,,  with 
full  knowledge  of  all  the  facts  which  might, 
and  now  are,  insisted  upon  to  avoid  the  same, 
completed  the  execution  and  delivered  the 
policy  in  suit  to  the  assured,  who,  relying  up- 
on the  truth  of  the  representations  of  sudi 
agent,  was  induced  thereby  to  pay  the 
premium,  accept  the  policy,  and  pursue  a 
course  of  conduct  conformable  to  such  repre- 
sentations, believing  himself  indemnified.  In 
such  drcuntstaoces,  wbene  tha  comsm^  has 
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received  and  retained  the  premium  recognlis- 
Ing  the  existence  and  validity  of  the  contract 
until  loss  has  occurred  thereunder,  it  will 
not  be  thereafter  i)ermltted  to  escape  liability 
by  denying  the  Integrity,  and  repudiating  the 
acts  of  the  agent.  The  company  is  estopped 
to  Invoke  In  avoidance  the  very  thing  its 
agent  represented  to  be  compliance  with  the 
coatmct. 

In  Niagara  Fire  Ins.  Co.  v.  Brown,  123  IlL 
356,  16  N.  B.  166,  it  is  held: 

"A  waiver  by  an  insurance  anient  duly  au- 
thorized to  issue  and  deliver  policies  and  re- 
ceive praniums  of  the  oonditionB  of  a  printed 
slip,  attainted  to  the  policy  and  signed  by  the 
agent  alone,  and  providing  that  the  policy  shall 
be  void  for  failure  to  keep  the  inventories  and 
books  of  the  assured  in  a  fireproof  safe,  is  bind- 
ing upon  the  company." 

See,  also,  Carp  v.  Queen  Ins.  Co.,  116  Vo. 
App.  528.  92  S.  W.  1137. 

It  will  be  seen  from  the  fbregolng  decisions 
that  the  established  rule  In  this  Jurisdiction 
is  that  the  knowledge  of  an  agent  of  a  fire 
Insurance  company  who  has  power  to  accept 
a  risk  and  countersign  and  deliver  a  policy 
of  insurance  is  the  knowledge  of  and  binding 
upon  the  company,  and,  notwitlistanding  pro- 
visions to  the  contrary  in  the  policy,  may 
waive  compliance  with  certain  of  its  terms  (hi 
the  part  of  the  assured,  or  may  estop  the 
company  to  Insist  upon  a  forfeiture  for  fall- 
are  to  comply  therewith.  Sncdi  rule  must  <m 
principle  apply  alike  to  all  provisions  of  the 
contract  inserted  for  the  benefit  of  the  com- 
pany including  the  "iron  safe  dauae." 

The  Judgment  ot  the  trial  court  should  .be 
affirmed. 

PESB  CUBIAM.    Adopted  In  whole. 

On  Rehearing. 

HABDY,  J.  On  rehearing  it  is  urged 
that  the  opinion  by  the  commissic«i  luis  not 
passed  upon  the  real  question  claimed  to  be 
decisive  of  this  case,  viz.  that  tlie  alleged 
agreement  of  the  agent  who  countersigned 
and  delivered  the  iwlicy  was  a  parol  vari- 
ance of  a  written  contract,  and  that  the  <^ln- 
ion  is  in  conflict  with  prior  and  controlling 
dedsitms  of  this  court  which  have  been  over- 
looked. The  decisions  referred  to  are  in 
cases  where  the  contract  of  insurance  was 
written  prior  to  statehood,  at  which  time 
the  rl^ts  of  the  parties  were  determined  by 
the  rule  announced  by  the  Supreme  Court  of 
ttie  United  States  in  Northern  Assurance  Co. 
T.  Grand  View  Building  Ass'n,  183  U.  S.  308, 
22  Snp.  Ct  ISS,  46  Ia  Ed.  218,  whldi  was 
held  to  be  controlling  or  in  cases  not  In- 
TOlTtng  insurance  contracts.  In  all  of  tlmt 
class  of  decisions  affecting  Insurance  con- 
tracts relied  upon  the  question  as  to  wheth- 
er tbfr  court  would  follow  the  same  rule  was 
reserved  with  reference  to  contracts  made 
after  statehood.  ISw  oirinion  of  the  commis- 
sion discloses  that  tMs  court  has  declined  to 
ftoUow  the  rule  in  cases  involving  contracts 
made  ttbae  tha  admission  of  the  state.    The 


present  case  is  not  different  In  inlnclple  from 
those  cited  in  the  opinion  where  tlie  issuing 
agent,  with  authority  to  countersign  and 
deliver  the  policy,  did  so  with  knowledge  of 
an  existing  Incumbrance  or  of  coDcorrent  in- 
surance or  of  a  brea<!h  of  the  warranty  of 
title.  The  agent  was  informed  prior  to  and 
at  the  time  the  policy  was  delivered  that  the 
insured  possessed  no  iron  safe,  and  had  been 
in  the  custom  of  Sleeping  in  the  rear  of  the 
store  building  where  the  books  were  kept 
When  the  agent,  with  knowledge  of  these 
facts,  delivered  the  policy  and  accepted  the 
premium,  this  constitnted  a  waiver  of  tliis 
condition,  and  the  company  is  precluded  from 
setting  up  failnre  to  comply  therewith  as  a 
forfeitare  of  the  policy.  Sprott  ▼.  New  Or- 
leans Ins.  Assn.,  63  Arte  216,  13  S.  W.  799; 
Bush  V.  Mo.  Town  Mnt  Ins.  Co.,  85  Mo.  App. 
156 ;  Budd  v.  Am.  Guar.  Fund.  Mut.  Fire  Ina: 
Co.,  120  Mo.  App.  1,  96  S.  W.  237;  Phoenix 
Ins.  Co.  T.  Handle,  81  Miss.  720,  33  Sooth. 
500;  MitcheU  r.  Miss.  Home  Ins.  Co.,  72 
Miss.  63,  18  South.  86,  48  Am.  St  TStep.  535; 
Harvey  v.  Parkersburg  Ins.  Co.,  37  W.  Vs. 
272,  16  S.  B.  580;  Hanover  Fire  Ins.  Oo.  v. 
Dole,  20  Ind.  App.  333,  60  N.  B.  772;  Ger- 
mania  Ins.  Co.  v.  Ashby,  112  E^y.  808,  65  S. 
W.  611,  99  Am.  St.  Rep.  295;  Home  Ins.  Ca 
V.  Gumey,  66  Neb.  306,,  76  N.  W.  553;  3 
Cooley's  Briefs  oa  Ins.,  2644. 

In  Budd  V.  American  Guaranty  Fond  Mu- 
tual Fire  Insurance  Co.,.  120  Mo.  App.  1,  96 
S.  W.  237,  defendant  claimed  that  the  oral 
assent  by  its  agent  to  plaintiflrs  keeping  his 
books  and  inventories  in  the  storeroom  and 
exposed  to  destruction  by  a  fire  whldi  would 
destroy  the  merchandise  was  given  during 
the  negotiations  for  insurance  and  anterior 
to  the  delivery  of  the  policy,  and  that  soch 
oral  agreement  was  superseded  by  the  policy 
which  when  delivered  became  the  sole  ert- 
dence  of  the  contract  It  was  held  that  the 
trial  court  committed  no  error  in  reftidng 
to  Instruct  a  verdict  for  the  company,  be- 
cause plaintiff  failed  to  preserve  his  books 
and  inventories  safe  from  fire,  and  instructed 
that,  if  he  communicated  to  the  agent  the 
facts  regarding  liis  inability  to  comply  with 
tile  iron  safe  clause,  and  the  agent  consented 
to  waive  compliance,  the  failure  of  plaintUF 
to  comply  therewith  was  not  a  defense 

Mitchell  V.  Mississippi  Home  Insorancs 
Co.,  72  Miss.  63,  18  South.  86,  48  Am.  St  R^ 
535,  involved  the  same  question.  The  trial 
court  refused  to  permit  appellant  to  file  a 
replication  to  a  plea  setting  up  a  teilure  t» 
comply  with  the  iron  safe  clause.  Her  repU- 
cation  alleged,  in  substance,  that  when  tb» 
contract  for  insurance  was  made  the  defend- 
ant knew  that  plaintitr  had  no  safe  and  did 
not  intend  to  procure  one,  and  that  plaintiff 
intended  to  keep  her  books  in  the  store  and 
at  her  dwelling  house  Just  as  they  were  kept 
when  the  contract  of  insurance  was  made. 
The  refusal  of  the  court  to  permit  this  plea 
to  be  filed  was  ti^d  error,  and  in  so  holding 
the  court  said: 


Digitized  by 


Google 


OkL) 


CITT  OF  TULSA  V.  McCORMICK 


'To  ask  118  to  hold  that  an  insurance  com- 
panjr  shall  ostensibly  contract  for  keeping  an 
inyentot?  and  books  of  account  in  an  iron  safe, 
or  at  some  secure  place  apart  from  the  premises 
on  which  the  property  insured  is  kept,  and  yet, 
with  full  knowledge  that  the  insured  had  and 
intended  to  have  no  safe,  and  with  fall  knowledge 
that  such  inventor;  and  books  of  account  had 
been  kept  and  were  to  be  continued  to  be  kept,  at 
Hie  store,  to  receive  the  insured's  premiuma  as 
for  a  valid  policy,  the  company  intending  to 
deny  its  validity  if  loss  should  occur,  is  to 
ask  us  to  sanction  trickery  and  fraud.  The  in- 
sorer  cannot  be  permitted  to  collect  premiums 
with  full  knowledge  of  Uie  existence  of  facts 
which  might  avoid  the  policy,  and  with  full 
knowledge  of  the  insured's  purpose  to  continue, 
in  disregard  of  a  provision  working  a  forfeiture, 
to  conduct  the  business  as  theretofore  in  such 
disregard.  We  cannot  legalise  by  our  sanction 
such  perfidy." 

The  Supreme  Oonrt  of  Nebraska  in  Home 
Fire  Ins.  Oo.  v.  Oumey,  56  Neb.  306,  76  N. 
W.  553,  considered  a  similar  question.  The 
plalntiir  in  that  case  had  told  the  agent  of 
defendant  that  he  had  no  safe  and  had  no 
place  to  keep  the  books  other  than  his  store 
and  was  informed  by  the  agent  that  it  would 
make  no  dlffermce,  and  upon  this  statement 
the  plaintiff  paid  and  the  company  received 
the  premium  for  the  policy,  and  it  was  held 
that  the  company  waa  bound  thereby.  We 
are  not  without  authority  up<m  this  question 
In  this  state.  While  not  InTolTing:  the  pre- 
cise facts,  the  case  of  Scottish  Union  &  Na- 
tional Ins.  Oo.  V.  Gomett  Bros.,  42  Okl.  645, 
142  Pac.  315,  supports  the  conclusion  of  the 
commission.  In  that  case  it  was  said  that 
the  company  should  be  held  to  have  waived 
the  iron  safe  clause  because  the  agents  who 
Issued  the  policy  bad  knowledge  that  the 
insured  bad  no  iron  safe,  and  for  that  leasbn 
kept  the  policy  in  their  own  safe  for  safe- 
keeping for  the  insured,  but  these  facts  were 
held  not  snfScient  to  constitute  a  waiver  of 
the  provision  for  keeping  the  books  and  in- 
ventories safe  from  loss  by  keeping  them  in  a 
safe  idace  elsewhere.  The  policy  of  the  law 
in  this  state  is  well  summed  up  in  L4rerpool 
&  London  &  Globe  Ins.  Co.  v.  CarglU,  44  Okl. 
735,  145  Pac.  1134,  in  the  third  paragraph  of 
the  syllabus,  as  follows: 

"Any  agreement,  declaration,  or  course  of 
action  on  the  part  of  the  insurance  company 
which  leads  a  party  insured  honestly  to  believe 
that,  by  conforming  thereto,  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  con- 
formity on  his  part,  will  estop  the  company 
from  insisting  upon  the  forfeiture,  although  it 
might  be  claimed  under  the  express  letter  of  the 
contract." 

We  think  the  commission  has  reached  the 
corr^t  result,  and  that  its  opinion  should  be 
approved.  WThen  the  agent,  with  full  knowl- 
edge of  the  facts,  acc^ted  the  premium  and 
deUrered  the  ix)licy,  lie  was  acting  for  the 
company  with  authority  to  waive  any  provi- 
sion of  the  policy  and  knowledge  Imparted 
to  him  was  notice  to  the  company,  and  with 
that  notice  and  knowledge  it  accepted  and 
retained  the  premium  p&li  by  plaintiff,  and 
will  not  now  be  heard  to  urge  a  forfeiture 


of  the  policy  because  of  the  failure  of  plain- 
tiff to  comply  with  a  provision  thereof  which 
has  been  waived. 

The  rule  which  defendant  urges  does  not 
apply  upon  the  state  of  facts  here  presented, 
and  the  petition  for  rehearing  Is  therefore 
denied.    AU  the  Justices  concur. 


am  OF  TUI/SA  et  al.  v.  McCOBMICK. 

(No.  8487.) 

(Supreme  Court  of  Oklahoma.    April  24, 1917.) 

(Syllalut  ly  the  Court.) 

1.  Municipal  Cobpobations  <S=s>430— Pubuc  . 
Improvement— Assessment— ' '  Block." 

The  charter  of  the  city  of  Tulsa  provides 
that  the  board  of  commiasioners  shall  have  pow- 
er to  assess  the  whole  cost  of  construction  of  im- 
provements of  streets,  avenues,  and  area  of 
street  intersections,  etc.,  against  the  owners  of 
property  abutting  upon  the  street  improved,  who 
are  benefited  thereby,  and  in  apportioning  the 
cost  thereof  requires  that  each  quarter  block 
shall  be  charged  with  its  due  proportion  of  such 
cost,  which  shall  be  apportioned  among  the  lots 
or  subdiviaions  of  such  quarter  blocks  accord- 
ing to  the  benefits  received.  Held,  that  same 
should  be  construed  to  mean  thot  for  the  pur- 
pose of  taxing  for  improvements  of  streets,  all 
property  is  subject  to  assessment  which  is  in- 
cluded between  lines  drawn  parallel  with  the 
street  improved  and  back  from  it  one-half  block 
on  each  side  (citing  Words  and  Phrases, 
"Block"). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {  1040.] 

2.  MUNIOIFAI<  COBPORATIONS  «=94S7— Strekt 

Ihprovements-j-SfeculL  Assessment. 
It  is  the  purpose  of  th«  law  authorizing  the 
improvement  of  streets  and  avenues  of  cities 
and  towns  by  special  assessment  to  require  that 
all  property  benefited  thereby  shall  be  taxed  in 
proportion  to  the  benefits  received. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1061.] 

3.  Constitutional  Law  €=»290(2)— Munici- 
pal Cobpobations  «=s>407(1)— Ordinances 
—  DUK  Fbookss  ot  Law  —  Spbciai,  Aasxas- 
uent. 

An  ordinance  levying  assessments  to  pay  for 
the  cost  of  constructing  certain  paving  npon 
the  streets  of  the  city  of  Tulsa  which  creates 
arbitrary  differences  m  the  property  to  be  a»- 
sessed  without  regard  to  the  benefits  received 
and  which  permits  certain  property  benefited 
to  wholly  escape  assessment  violates  section  7, 
art.  2,  Wms.  Ann.  Const.,  and  Hie  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  871,  873;  Municipal  Cor- 
porations, Gent  Dig.  (  lOOS.] 

Ekror  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  F.  P.  McCormlck  against  the 
City  of  Tulsa,  J.  H.  Simmons,  Mayor,  A.  L. 
Funk,  and  others,  members  of  Its  board  of 
commissioners.  Judgment  for  plaintiff  di- 
recting the  passage  of  an  assessment  ordi- 
nance, and  defendants  bring  error.    Affirmed. 

.Tohn  B.  Meserve,  City  Atty.,  and  John  R. 
Woodard,  Asst.  City  Atty.,  both  of  Tulsa, 
for  plaintiffs  in  error.  Randolph.  Haver  ft 
Shirk,  of  Tulsa,  for  defendant  In  error. 


^saiPor  other  eaaes  *•• 


•am*  topic  anA  KBT-MUUBKE  In  all  Kay-Nnmberad  Dlxaats  and  IndazM 

Digitized  by 


Google 


986 


164  PACIFIC  REPORTEB 


(OkL 


HAEDT,  J.  The  dty  of  Tulsa,  operating 
under  a  charter  form  of  government,  con- 
tracted with  F.  P.  McCormick  to  ctmstruct 
certain  paving  upon  certain  streets  and  ave- 
nues within  the  city,  which  work  has  been 
performed  according  to  contract  and  accept- 
ed by  the  city.  After  the  completion  and  ac- 
ceptance of  the  work,  McCOrmlck  requested 
the  board  of  commissioners  to  pass  an  as- 
sessment ordinance  and  to  Issue  to  him  tax 
bills  pursuant  thereta  In  response  to  this 
request,  the  board  of  commissioners  adopted 
a  resolution  in  which  it  was  recited  that  the 
contract  had  been  completed  and  the  work 
accepted,  and  that  the  apportionment  of  the 
costs  of  the  work  against  the  pr<^erty  bene- 
fited thereby  aa  provided  In  the  ordinance 
proposed  was  Just  and  equitable,  but  refused 
to  pass  the  ordinance  on  the  ground  that  it 
would  be  in  excess  of  the  power  of  the  city 
to  make  the  assessment  as  provided  therein, 
because  of  the  previous  decisions  of  this 
court  in  M.,  K.  &  1.  By.  Co.  v.  Tulsa,  45 
Okl.  382,  145  Pac.  3dS,  and  Flanagan  v.  City 
of  Tulsa,  155  Pac.  542'.  They  offered,  how- 
ever, to  i>ass  an  ordinance  assessing  the  cost 
of  such  Improvements  In  a  manner  different 
from  that  provided  in  the  ordinance,  which 
plaintiff  desired  to  have  passed.  By  direc- 
tion of  the  board  of  commissioners,  the  city 
attorney  entered  into  an  agreed  statement  of 
facts  upon  which  this  case  was  submitted. 
The  lower  court  found  that  it  was  within  the 
Jurisdiction  of  the  city  to  enact,  and  direct- 
ed the  passage  of  the  ordinance  requested  by 
plaintiff. 

[1]  The  question  to  be  determined  is,  How 
should  the  assessments  for  the  cost  of  the 
improvements  be  distributed?  The  charter 
authorizes  the  board  of  commissioners  to  as- 
sess the  whole  cost  of  the  construction 
against  the  owners  of  the  property  abutting 
upon  the  streets  involved,  who  are  ig>ecially 
benefited  thereby,  in  apportioning  the  cost  of 
the  improvements  requires  that  each  quarter 
block  shall  be  charged  with  its  proportion  of 
the  cost  of  paving  the  front  and  side  streets 
of  each  block,  together  with  the  area  of  the 
street  Intersections,  etc.,  which  cost  shall  be 
apportioned  among  the  lots  or  subdivisions 
of  such  quarter  blocks,  according  to  the  bene- 
fits of  eaiA.  lot  or  parcel.  The  city  insists 
that  in  construing  the  charter  the  word 
"block"  must  be  construed  to  mean  a  platted 
block,  as  found  in  the  recorded  plat  of  any 
particular  addition  or  subdivision,  of  the  city, 
as  laid  off  and  platted  by  the  person  platting 
and  subdividing  the  same,  whether  such  plat- 
ted block  shall  conform  to  the  ordinary  city 
block  or  not,  while  plaintiff  contends  that  the 
word  "block"  should  be  given  its  ordinary 
meaning  when  used  to  designate  a  portion  of 
a  city;  1.  e.,  one  of  the  smallest  portions  of 
a  city,  surrounded  by  streets  or  avenues. 
The  charter  contains  no  definition  of  the 
word,  but  in  the  case  of  M.,  K.  &  T.  By.  Ca 
V.  Talaa,  the  word  was  defined  thus:     "A 


'blodc'  or  'square'  Is  a  portion  of  a  dty 
bounded  on  all  sides  by  streets  or  avenues." 
And  this  definition  is  in  accord  with  that 
generally  given  in  the  authorities.  Words 
and  Phrases;  1  Page  &  Jones,  Taxation  by 
Assessment,  1064 ;  Fraser  v.  Ott,  95  Cal.  661, 
30  Pac.  793;  City  Street  Imp.  Co.  v.  liaiid, 
138  Cal.  27,  70  Pac.  916;  Bowles  ▼.  loin,  82 
Kan.  774,  109  Pac.  405.  In  the  case  of  IL.  K. 
&  T.  Ry.  Co.  V.  TuUa,  the  railway  company 
sought  to  enjoin  the  collection  of  assessments 
on  certain  lots  within  the  north  half  of 
blocks  15  to  21,  both  Inclusive,  v^hlch  abut- 
ted north  on  Fourth  street,  and  south  oo 
Cameron  street,  l>oth  of  which  streets  ran 
east  and  west  Said  blocks  were  separated  by 
streets  which  intersected  Fourth  and  Camer- 
on streets  at  right  angles ;  Cincinnati  avenue 
intersecting  said  streets  between  blocks  21 
and  22.  The  company's  right  of  way  ran 
east  and  west  over  the  north  lialf  of  these 
blocks,  and  covered  the  lots  upon  which  the 
assessment  was  sought  to  be  levied,  and  also 
included  Fourth  street,  which  liad  been  va- 
cated for  right  of  way  purposes.  The  dty 
contended  that  by  the  vacation  of  Fourth 
street  each  of  the  blodis  from  15  to  21,  both 
inclusive,  and  the  corresponding  l)lock  north 
of  said  vacated  street,  became  one  block  for 
assessment  purposes,  and  that  as  the  com- 
pany's lots  were  within  ttie  south  half  of  the 
block  thus  formed,  they  were  liable  to  the 
spedal  assessment  to  pay  the  costs  of  paving 
Cameron  street  This  contention  was  de- 
nied, and  in  the  opinion  it  was  said: 

"In  other  words,  the  charter  means  that,  for 
the  purpose  of  taxing  for  improving  Cameron 
street,  th^  taxing  district  shall  include  all  the 
property  betweeo  lines  drawn  parallel  with  tliit 
street  and  back  from  it  one-half  block  on  eadi 
side." 

An  additional  reason  for  the  condnslon  of 
the  court  in  that  case  was  stated  thus: 

"Blocks  15  to  21,  both  Inclusive,  appear  npon 
the  official  plat  as  blocks,  and  as  blocks  xbty 
should  have  been  considered  by  the  taxing  pow- 
er of  the  city  in  fixing  the  taxing  district  la 
other  words,  in  so  doing,  the  official  plat  of  tlie 
city  should  have  governed,  and  the  north  line 
of  the  taxing  district  drawn  so  as  to  dividt 
blocks  from  15  to  21,  both  inclusive,  equally 
north  and  south." 

It  appeared  in  that  case  that  the  original 
plat  showed  blocks  15  to  21  to  have  been  des- 
ignated thereon  as  separate  blocks,  and  that 
Fourth  street  along  the  north  line  of  said 
blocks  had  been  vacated;  but  it  was  held 
that  this  did  not  change  the  situation,  nor 
authorize  the  property  to  be  assessed  la  a 
manner  different  from  that  whldi  would 
have  been  permitted,  had  Foarth  street  noc 
been  vacated.  In  Flanagan  v.  Tolsa,  the 
plaintiff  owned  lot  8  in  block  3  of  the  Hodge 
addition.  Block  6  of  said  addition  lay  hn- 
medlately  south  of  block  3.  These  blo<is 
were  platted,  and  were  of  the  same  size  as 
ordinary  blocks  of  the  dty.  Block  3  was 
bounded  on  the  north  by  Blast  First  street, 
on  the  east  by  Madison  avenue,  (»  the  sosth 
by  blod^  6,  aud  on  the  west  by  lAnsing  ave- 
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nue.  Block  6  waa  bounded  on  the  north  by 
Uod:  3,  on  the  east  by  Madison  avenue,  on 
the  south  by  Third  street,  and  on  the  west 
by  Lansing  avenue.  Bast  Second  street  ran 
from  some  point  east  of  these  two  blocks 
west  to  the  center  thereot  In  the  fall  of 
1911  the  dty  undertook  to  pare  said  First 
street  from  Madison  avenue  to  Lansing  ave- 
nue, and  for  that  purpose  created  Improve- 
ment district  No.  68-A.  At  that  time  East 
Second  street  had  not  been  opened  or  extend- 
ed between  blocks  3  and  6,  and  the  dty  in  de- 
termining the  assessable  territory  to  pay  for 
the  paving  of  said  First  street  treated  and 
considered  blocks  3  and  6  as  one  block,  and 
attempted  to  assess  a  iwrtlon  of  the  costs 
against  lot  8,  which  was  In  the  southwest 
comer  of  blodt  3.  The  court  held  that  this 
could  not  be  done.  It  was  stated  In  the 
opinion: 

"We  therefore  conclude  that  the  defendant 
ci^,  in  determining  the  assessable  territory  of 
said  improvement  district,  did  not  have  the 
power  to  treat  blocks  3  and  6  as  one  block,  but 
that  it  was  its  plain  duty  to  be  governed  by  the 
platted  blocks,  and  that,  even  though  East  Sec- 
ond street  was  not  extended  between  blocks  3 
and  6,  it  should  have  treated  it  as  constructively 
extended  for  the  purpose  of  determining  the  as- 
sessable territory  in  said  improvement  district. 
Lot  8  is  not  within  the  assessable  territory,  and 
is  therefore  not  liable  for  any  portion  of  the 
coat  of  improving  East  First  street." 

The  conclusion  in  each  of  those  cases  Is 
undoubtedly  correct  upon  th^  facts  presented, 
but  the  city  now  contends  that  because  of 
the  expressions  used  therein,  where  It  was 
said  that  the  block  should  be  considered  as 
the  platted  block,-  it  follows  that  whether  the 
platted  block  conformed  to  the  block,  as  that 
term  is  ordinarily  understood,  the  authority 
of  the  dty  is  limited  and  controlled  by  the 
platted  block.  This  does  not  necessarily  fol- 
low. It  was  not  the  Intention  of  the  dty  In 
adopting  Its  charter  provision  to  so  declare, 
nor  would  such  a  construction  thereof  bring 
about  a  result  that  would  be  equitable  and 
just.  The  general  thought  running  through 
all  laws  authorizing  the  Improvement  of 
streets  and  avenues  by  special  assessments 
therefor  is  that  all  pr(^)erty  benefited  by 
tbe  ImproTKneuts  shall  be  taxed  to  pay 
therefor,  and  this  prindple  applies  with  spe- 
cial force  whe««  the  territory  contiguous  to 
tbe  public  way  Improved  Is  divided  Into 
squares  by  streets  and  avenues.  Engelhard 
et  al.  V.  Kentucky  &  Ind.  Const  Co.,  162  Ky. 
774,  173  S.  W.  131. 

[2,  >]  It  is  admitted  that  the  assessments 
provided  by  ordinance  which  the  dty  refused 
to  enact  showed  due  regard  to  and  is  govern- 
ed by  the  benefits  conferred  by  the  Improve- 
ments constructed  on  the  property  assessed, 
while  luider  the  ordinance  the  board  offered 
to  pass  the  assessments  in  some  instances 
exceed  the  value  of  the  property  assessed, 
while  in  other  cases  property  clearly  ttenefit- 
ed  and  dearly  within  the  natural  block  es- 
capes asseesment  entirely,  and  in  some  In- 


stances the  rule  is  wholly  incapable  of  appli- 
cation, as  may  be  lllnstrated  where  the 
]p&yeA  street  has  been  projected  through  a 
platted  block,  leaving  parts  of  the  block  on 
each  side  of  the  street.  Another  result  whldi 
would  follow  the  passage  of  the  latter  ordi- 
nance Is  that  some  property  whldi  would  be 
benefited  by  paving  the  streets  surrounding 
the  block  of  which  it  forms  a  part  would  not 
be  subject  to  assessment  for  any  part  of  such 
paving.  This  situation  may  be  fairly  il- 
lustrated by  the  four  city  blocks  lying  be- 
tween Sixteenth  and  MghteentM  streets,  run- 
ning east  and  west,  and  between  Main  street 
and  Boston  avenue,  running  north  and  south. 
Seventeenth  street  nuis  east  and  west,  and 
divides  the  blocks  north  and  south,  while 
Baltimore  avenue  runs  north  and  south,  and 
divides  the  blocks  east  and  west;  the  south 
half  of  that  block  lying  between  Sixteenth 
and  Seventeenth  streets,  and  between  Main 
street  and  Baltimore  avenue  Is  designated  as 
block  1  of  the  Harbour  addition,  while  the 
north  half  Is  designated  as  blocks  2  and  6  of 
the  Stansbury  addition!  Tbe  rule  contended 
for  by  the  dty  would  result  in  an  assess- 
ment for  imvlng  on  Seventeenth  street  ex- 
tending north  from  that  street  150  feet  to  a 
line  drawn  east  and  west  through  the  mid- 
dle of  block  1  of  Harbour  addition,  thereby 
excluding  from  taxation  for  sndi  paving  the 
north  half  of  said  bIo<&  1  of  Harbour  ad- 
dition, although  said  territory  is  in  fact  em- 
braced within  the  south  half  of  said  dty 
block.  The  same  result  would  be  reached  in 
the  north  half  of  the  block.  A  like  situation 
would  also  arise  In  all  four  of  the  blocks 
embraced  witliln  the  territory  mentioned. 
The  property  subject  to  assessment  for  pav- 
ing on  Roosevelt  avenue  under  the  theory  of 
the  dty  would  extend  south  of  that  street 
approximately  150  feet,  while  on  the  north  it 
would  extend  to  a  distance  of  about  35  feet 
T^e  north  boundary  of  the  property  assessed 
for  paving  on  Thirteenth  street  extends  In 
some  places  a  distance  of  115  feet  from  Thir- 
teenth street,  and  drops  Immediately  to  ap- 
proximately 33  feet,  and  then  Immediately 
rises  again  to  about  115  feet,  without  any 
consideration  of  difference  In  the  benefits 
conferred,  and  the  south  boundary  of  the 
property  assessed  for  improvements  on  Thir- 
teenth street  is  even  more  variable  because 
of  the  same  arbitrary  rule.  A  construction 
of  the  dty  charter  which  would  require  the 
enactment  of  an  ordinance  assessing  benefits 
upon  this  rule  would  be  contrary  to  section  7, 
art.  2,  Wms.  Ann.  Const,  and  the  Fourteenth 
Amendment  to  the  Constitution  of  the  Unit- 
ed States. 

In  Gast  Bealty  &  Inv.  Co.  et  aL  v.  Schnd- 
der  Granite  Co.,  240  U.  S.  65,  36  Sup.  Ct  254, 
60  L.  Kd.  523,  the  Supreme  Court  of  the 
United  States  reversed  a  judgment  of  the 
Supreme  Court  of  Missouri  which  had  afilrm- 
ed  a  jud^nent  of  the  circuit  court  fbr  the 
dty  of  St  Loula,  holding  valid  an  assessment 
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ordinance  of  the  dty  of  St  Louis,  whidt 
created  a  taxing  district  under  the  dty  diar- 
ter  whereby  three-fourths  of  the  costs  df 
paring  a  street  was  assessed  according  to 
area,  and  established  a  boundary  line  that 
after  running  for  some  distance  on  a  line  not 
100  feet  back  from  the  street,  jumped  to 
nearly  600  feet,  where  It  encountered  an  un- 
divided tract,  and  that  on  the  opposite  side 
of  the  street  was  ISO  feet  and  240  feet  away ; 
and  it  was  held  that  this  ordinance  violated 
the  Fourteenth  Amendment  to  the  United 
States  Constitution,  because  such  differences 
were  not  based  upon  any  consideration  of 
differences  in  benefits  conferred,  but  were 
established  mechanically  In  obedience  to  the 
criteria  that  the  charter  directed  to  be  ap- 
plied. The  ordinance  was  referred  to  as  a 
farrago  of  irrational  irregularities  through- 
out In  the  ordinance  which  the  board  of 
commlssicmers  offered  to  pass,  the  property 
to  be  assessed  is  mechanically  determined, 
without  any  consideration  of  difference  in 
the  amount  of  benefits  conferred,  and  re- 
sults in  many  cases  in  unjust  and  oppressive 
assessments,  and  permits  in  others  the  es- 
cape of  property  benefited  from  any  taxation 
whatever.  The  charter  should  be  construed 
to  prevent  this  result,  and  this  may  be  done, 
and  a  just  and  equitable  result  arrived  at, 
and  the  assessment  to  pay  for  such  paving 
distributed  over  all  the  property  benefited 
thereby,  if  the  word  "block"  should  be  given 
its  ordinary  meaning  as  hereinbefore  defined, 
and  held  to  mean  a  portion  of  the  dty  bound- 
ed on  all  sides  by  streets  or  avenues,  unless 
under  circumstances  similar  to  those  men- 
tioned in  the  Missouri,  Kansas  &  Texas  Bail- 
way  Company  and  sianagan  Cases,  where 
injustice  would  result  and  authority  for  ap- 
plying a  different  rule  in  such  circumstances 
is  found  in  the  proviso  to  section  6,  art  9, 
of  the  Tulsa  Charter,  which  authorizes  the 
board,  in  particular  cases,  where  the  rule  we 
have  announced  would  be  unjust  to  assess 
and  apportion  said  cost  in  such  proportion  as 
to  it  may  seem  just  and  equitable,  having  in 
view  the  benefits  received  by  the  owner  of 
such  property. 

The  judgment  is  afilrmed.    All  the  Justices 
concur. 


FILES  ▼.  DISTRICT  JUDGE  et  aL 
(No.  A-2918.) 

(Criminal   Court  of  Appeals  at  Oklahoma. 
April  24,  1017.) 

Prohibition  by  Bert  Files  against  the  Dis- 
trict Judge  and  District  Court  of  Garfield 
County.  Demurrer  to  petition  sustained,  and 
writ  denied.    See,  also,  162  Pac.  1136. 

G.  W.  Buckner,  of  Enid,  for  petitioner. 
B.  McMillan,  Asst  Atty.  Gen.,  for  respond- 
ent 

PEB  OUBIAM.  Petition  for  writ  of  pro- 
blbttioii  against  the  district  Judge  and  dis- 


trict court  of  Garfield  county,  prdtdUtiog 
further  proceedings  in  two  criminal  cases, 
wherein  petitioner  was  convicted,  on  the 
ground  that  by  reason  of  former  jeopardy 
said  court  had  lost  jurisdiction. 

Demurrer  to  petition,  interposed  by  conn- 
sel  for  the  state,  sustained,  and  wilt  denied. 


Bz  parte  BEAIi. 

Bz  parte  lYEBS. 

<Noa  A-2806,  A-2902.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  16,  1917.) 

Habeas  corpus  by  A.  L.  Heal  and  by  Sam 
Ivors  against  W.  B.  Nichols,  Chief  of  Po- 
Uce  of  Oklahoma  City.  Writs  allowed,  and 
petitioners  discharged. 

Albert  S.  Oilles  and  3.  D.  Chastain,  both 
of  Oklahoma  City,  for  petitionera.  B.  D. 
Shear,  Munldpal  Counselor,  and  Frank  Wat- 
son, both  of  Oklahoma  City,  for  respond- 
ents. 

PEB  GUBIAM.  Upon  petltlona  allegbig 
that  they  were  Illegally  restrained  of  their 
liberty,  writs  of  habeas  corpus  issued,  di- 
rected to  W.  B.  Nichols,  chief  of  police  of 
Oklahoma  City,  and  la  obedience  to  the  same 
the  petitioners  were  brought  before  the  court 
and  returns  made  to  the  writs. 

Upon  the  bearing,  for  the  reasons  stated 
in  the  opinions  In  £x  parte  Johnson,  12  OkL 
Or.  — ,  161  Pac  1097,  and  Ex  parte  Mon- 
roe, 12  Okl.  Cr. ,  162  Pac.  283,  the  writs 

were  allowed,  and  the  petitioneia  discharged. 


Ex  parte  DIX.    (No.  A-2e93.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  16,  1917.) 

PetlUon  for  ball  by  Mrs.  J.  W.  Dlx,  held 
on  preliminary  examination  to  an>ear  od  a 
complaint  diarglng  her  with  murder.  Peti- 
tioner admitted  to  ball,  fixed  at  f  16,000. 

Pruiett  ft  Snlggs,  of  Oklahoma  City,  for 
petitioner.  B.  McMillan,  Asst  Atty.  Gen., 
S.  T.  Boberson,  Co.  Atty.,  and  B.  F.  Maley, 
Asst  Co.  Atty.,  both  of  EI  Beno^  for  re- 
spondent 

PEB  OUBIAM.  The  petitioner,  Mrs.  3.  Tf. 
Dlx,  on  a  preliminary  examination  held  to 
appear  to  the  district  court  of  Canadian 
county  on  a  complaint  diarglng  that  in  said 
county  on  the  27th  day  of  February,  1916, 
she  did  kill  and  murder  one  Henry  Bans- 
tert  by  shooting  him  with  a  pistol,  applied 
to  this  court  fbr  a  writ  of  habeas  corpus  for 
the  purpose  of  discharge  on  bail,  upon  tbe 
ground  that  she  is  not  guilty,  and  upon  the 
ground  that  the  proof  was  not  evident  nor 
the  presumption  great  and  does  not  even 
raise  a  presumption  of  guilt;   that  her  ap- 
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pllcati(»i  to  tbe  district  court  of  Canadian 
county  was  denied. 

After  a  careful  examination  of  tbe  evi- 
dence offered,  we  are  of  opinion  tbat  the  pe- 
titioner should  be  let  to  bail,  and  that  her 
ball  should  be  axed  at  the  sum  of  116,000. 
It  Is  theref<»«  ordered  that  the  petitioner, 
Mrs.  J.  W.  Blx,  be  and  she  is  hereby  ad- 
mitted to  ball  upon  the  charge  of  murder 
now  pending  against  her  In  the  district 
court  of  Oaoadlan  county,  and  that  her  bail 
Is  hereby  fixed  at  the  snm  of  $15,000,  .and 
that  she  be  released  from  custody  upon  giv- 
ing bond  In  said  sum,  conditioned  as  re- 
quired by  law. 

WARD  V.  STATE.     (No.  A-2e5e.) 

fCrlminal   Court  of  Appeals  of  Oklahoma. 
March  10, 1917.) 

Aiveal  from  County  Court,  Pottawatomie 
County ;  Hal  Johnson,  Judge. 

George  Ward  was  convicted  of  violating 
the  prohibitory  law,  and  he  appeals.  Af- 
firmed. 

Q.  A.  Outcelt,  of  Tecumseh,  for  plaintllT  In 
error.  R.  McMillan,  Asst.  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  The  plaintiff  In  error, 
George  Ward,  was  convicted  at  the  Decem- 
ber, 1915,  term  of  the  coimty  court  of  Pot- 
tawatomie county,  on  a  charge  of  having  the 
Tinlawfnl  iKwsesslon  of  intoxicating  liquor 
wltb  Intent  to  sell  the  same,  and  his  punish- 
m«it  fixed  at  a  fine  of  |50  and  imprisonment 
in  the  county  Jail  of  Pottawatomie  county 
for  a  period  of  180  daya 

An  examination  of  the  record  discloses  no 
error  prejudicial  to  the  substantial  rights  of 
the  i>lalntlff  in  error.  The  Judgment  of  the 
trial  court  is  therefore  affirmed. 


HULSB  V.  STATE.    (No.  A-2703.) 

(CMmlnal   Court  of  Appeals  of  Oklahoma. 
Alarcfa  27,  1917.) 

Appeal  from  County  Conrt,  Canadian 
County;   R.  B.  Forrest,  Judge. 

James  Hulse  was  convicted  of  violating 
tbe  prohibitory  law,  and  appeals.    Affirmed. 

J.  N.  Roberson,  of  El  Reno,  for  plaintiff 
In  error.  R.  McMillan,  Asst.  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Tbe  plaintiff  in  error  was 
convicted  upon  a  charge  of  having  sold  whis- 
ky to  one  Tom  Whlteshirt,  and  his  punish- 
ment fixed  at  three  months'  imprisonment  In 
tbe  county  Jail  and  a  fine  of  $400.  BVom  the 
Judgment  rendered  In  punnanoe  of  the  ver- 
dict he  appealed;  by  filing  In  this  conrt  on 


April  8,  1916,  a  petition  In  error  wltb  case- 
made. 

No  brief  has  been  filed,  and  on  the  call  of 
the  case  for  final  submission  the  Attorney- 
General  moved  that  the  Judgment  be  affirmed 
for  failure  to  prosecute  the  appeal.  An  ex- 
amination of  ibe  record  discloses  that  the 
evidence  is  ample  to  support  the  verdict,  and, 
no  error  appearing  that  could  affect  the 
merits  of  the  case,  the  judgment  is  affirmed. 


Bx  parte  HAYES.    (No.  A-4S89.) 

(Criminal   Court  of  Appeals   of  Oklahoma. 
April  24,  1917.) 

Bnford  Hayes  applied  for  a  writ  of  ha- 
beas corpus.  Demurrer  to  petition  sustain- 
ed, and  writ  denied. 

PER  CURIAM.  Demurrer  to  petition  sus- 
tained, and  writ  denied. 


Bx  parte  COX.    (No.  A-2fl64.) 

(Criminal   Court  of  Appeals  of  Oklahoma. 
April  24.  1917.) 

Application  by  W.  O.  C!ox  for  a  writ  ot  lia- 
beas  corpus  to  be  let  to  bell.  Writ  denied, 
and  bail  refused. 

Kennamer  &  Coakley,  of  Madill,  for  peti- 
tioner. R.  McMillan,  Asst.  Atty.  Gen.,  and 
George  L.  Sneed,  Co.  Atty.,  of  Madill,  for 
respondent. 

PER  CURIAM.  This  was  an  an>llcation 
to  this  court  for  a  writ  of  habeas  corpus  for 
tbe  purpose  of  discharge  on  bail. 

It  appears  from  the  petition  that  upon  a 
preliminary  examination  before  Isaac  O. 
Lewis,  Justice  of  the  peace,  of  Madill,  the 
petitioner,  W.  G.  Cox,  was  held  to  the  dis- 
trict court  of  Marshall  county  to  answer  up- 
on a  charge  that  he  did  kill  and  murder 
Marion  Cox,  his  son;  that  he  made  appli- 
cation for  ball  before  Jesse  M.  Hatchett, 
Judge  of  the  district  court  of  Marshall  coun- 
ty, at  chambers,  and  the  said  Judge  refused 
to  allow  ball.  It  Is  further  averred  that  pe- 
titioner is  not  guilty  of  said  charge.  At- 
tached to  said  petition  is  the  deposition  of 
the  petitioner,  wherein  he  states  that  in  a 
gun  fij^t  with  another  son,  Oliver  Cox,  the 
said  Oliver  Cox  fired  the  fatal  shot 

Without  entering  into  a  discussion  of  the 
evidence,  we  deem  it  sufficient  to  say  tliat 
apon  a  careifai  consideration  of  the  same, 
we  are  of  opinion  that  petitioner  is  not  enti- 
tled to  be  admitted  to  bail  as  a  matter  of  le- 
gal right. 

It  is  thertfore  considered  and  adjudged 
that  tbe  writ  be  denied,  and  ball  refused. 
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Ex  parte  DANIELS    et   al.     (No.   A-2531.) 

(Criminal   Court  of  Appeals  of  Oklahoma. 
March  10,  1917.) 

Habeas  corpus  by  Bb.  Daniels,  Henderson 
Leopard,  and  James  Blue  against  M.  G.  Bin- 
Ion,  Sheriff  of  Oklahoma  County.    Writ  dls^ 
«       charged  and  petitioners  remanded  to  custody 
of  respondent 

Giddings  &  Lillard,  of  Oklahoma  City,  and 
Thos.  Wallace,  of  Sapulpa,  for  petitioners. 
R.  McMillan,  Aast.  Atty.  Oen.,  for  the  Stete. 

PER  CURIAM.  This  is  an  application  for 
writ  of  habeas  corpus  to  prevent  M.  C.  Bin- 
ion,  sheriff  of  Oklahoma  county,  from  trans- 
ferring and  delivering  Eb.  Daniels,  Hender- 
son Leopard,  and  James  Blue  to  the  sheriff 
of  Qarvln  county,  Okl. ;  it  appearing  from 
the  nnayrer  filed  by  respondent  that  the  peti- 
tioners are  held  in  custody  by  virtue  of  an 
order  of  the  county  Judge  of  Garvin  coun- 
ty, committing  said  petitioners  to  the  cus- 
tody of  the  sheriff  of  Oklahoma  county,  and 
that  they  are  now  held  subject  to  the  order 
of  said  court  to  answer  a  complaint  wherein 
said  petitioners  are  Jointly  charged  with  the 
crime  of  conjoint  robbery. 

The  writ  is  discharged,  and  the  petitioners 
are  remanded  to  the  custody  of  the  respond- 
ent 


Ex  parte  FOSTER.    (No.  A-2798.) 

((Mminal   Court  of  Appeals  of  Oklahoma. 
April  16,  1917. 

Application  by  O.  F.  Foster  for  writ  of  ha- 
beas corpus.  Writ  issued,  directed  to  Sheriff 
of  Texas  county,  Okl.,  returnable  to  the  dis- 
trict court  of  that  county. 

E.  L.  Fulton,  of  Oklahoma  City,  for  peti- 
tioner. 

PER  CURIAM.  Application  of  O.  F.  Fos- 
ter for  writ  of  habeas  corpus  presented  to 
this  court  Writ  Issued,  directed  to  the  sher- 
iff of  Texas  county,  Okl.,  and  made  return- 
able to  the  district  court  of  Texas  county,  at 
9  o'clock  a.  m.,  August  25,  1916. 


FREELY  r.  STATE.     (No.  A-2568.) 

(Criminal   Court  of  Appeals  of  Oklahoma. 
March  10,  1917.) 

Appeal  from  Ck>unty  Court,  Comanche 
Ounty ;  R.  J.  Ray,  Judge. 

William  Freely  was  convicted  of  violating 
the  prohibitory  law,  and  be  appeals.  Af- 
firmed. 

John  A.  Lenertz,  of  Lawton,  for  plaintiff 
in  error,  R.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 


PER  CURIAM.  The  plaintiff  in  error. 
William  Freely,  was  convicted  at  the  July, 
1916,  term  of  the  county  court  of  Comanche 
county,  on  a  charge  of  having  the  unlawfnl 
possession  of  intoxicating  liquor  with  Intent 
to  sell  .same.  His  punishment  was  fixed  at  a 
fine  of  $50  and  imprisonment  in  the  conntjr 
Jail  for  a  period  of  30  days. 

An  examtoation  of  the  record  dlscloees  no 
error  prejudicial  to  the  substantial  rights  of 
the  plaintiff  in  error.  The  Judgment  of  th« 
trial  court  is  therefore  affirmed. 

Mandate  ordered  forthwith. 


JOHNS  et  al.  v.  LINN,  District  Judge. 
(No.  A-2e98.) 

(Criminal   Covat  of  Appeals   of  Oklahoma. 
April  18,  1917.) 

Petition  of  John  T.  Johns  and  others  for 
writ  of  mandamus  against  Conn  Linn,  Dis- 
trict Judge.    Case  dismissed  by  consent 

A.  F.  Moss,  Ed.  Crossland,  and  Pat  Mal- 
loy,  all  of  Tulsa,  for  petitioners.  The  Attor- 
ney General  and  R.  McMillan,  Aast  Atty. 
Gen.,  for  respondent 

PER  CURIAM.    This  was  a  prooeedlng  in 

mandamus  on  bdialf  of  John  T.  Johns,  & 
H.  McLaughlin,  Ben  Green,  C.  H.  Overton,  B. 
J.  Allison,  and  D.  W.  Moore^  the  defendants 
named  in  certain  Indictments  returned  and 
presented  In  the  district  court  of  Tulsa  coun- 
ty, to  require  the  respondent  Coon  Linn, 
Judge  of  said  district  court,  to  certify  his 
disqualification  to  preside  aa  su<^  Judge  at 
the  trials  of  said  cases,  on  the  ground  of  the 
bias  and  prejudice  of  said  Judge  against  the 
petitioners.  The  respondent  filed  an  answer 
to  the  petition,  denying  that  he  entertained 
any  bias  or  prejudice  against  said  petition- 
ers. The  case  was  heard  and  submitted  upon 
the  pleadings  and  the  evidence  adduced.  It 
now  appears  that  the  cases  in  qnestlon  were 
assigned  to  another  Judge,  and  by  agreement 
of  the  parties  this  case  is  to  be  dismissed. 
The  case  is  dismissed. 


SPRADLIN  v.  STATU.     (No.  A-2399.) 

(Criminal  Court  of  Appeals  <rf  Oklahoma. 
May  15.  1817.) 

(Byttaiut  hy  the  OourtJ 
1.  Cbiminax.  Law  «=>1156(4)— Appeai>-Dib- 

CBETION  OF  TBIAI.  COUBT— PBBJtTDICB  OF  JO- 
BOBl 

Where,  in  a  motion  for  new  trial  on  the 
ground  that  one  of  the  jurors  who  sat  in  the 
case  was  prejudiced  against  the  defendant  and 
evidence  is  introduced  both  in  Bopport  of  and 
in  oppositioa  thereto,  a  queation  ol  fact  is  pre- 
genteel  to  be  determined  by  the  trial  court  In 
the  absence  of  a  showing  of  abuse  of  discretioo 
in  this  matter  the  judge  s  determination  of  this 
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qnesdon  of  fact  will  not  b«  disturbed  by  the 
court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3070.] 

2.  Cbiiunai.   Law    <e=>1156(4)  —  Appeal  — 
Graktino  New  Tbial  —  Abt78E  of  Tbiai, 
CJodbt'b  Discretion. 
Where  the  evidence  ia  support  of  a  motion 
for  a  new  trial,  oa  account  of  the  prejudice  of 
a  juror  within  the  definition  of  actual  bias,  is 
clear  and  convincing,  and  the  rebuttal  evidence 
is  doubtful  and  evasive,  the  refusal  of  the  trial 
court  to  grant  a  new  trial  under  such  circum- 
stances amounts  to  an  abuse  of  discretion  such 
as  will  authorize  this  court  to  reverse  the  judg- 
ment of  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  3070.] 

Appeal  from  District  Court,  Bryan  Coun- 
ty;   Jesse  Hatchett,  Judge. 

J.  B.  Spradlln  was  convicted  of  embezzle- 
ment, and  be  appeals.    Beveraed. 

W.  E.  Utterback  and  V.  B.  Hayes,  both  of 
Durant  for  plalntUT  In  error.  S.  P.  Free- 
Ung,  Atty.  Oen.,  and  R.  McMillan,  Asst.  Atty. 
Gen.,  for  tbe  State. 

MATSON,  J.  Among  other  assignments  of 
error  It  la  alleged  that  the  court  erred  In 
OTermllng  the  appellant's  motion  for  a  new 
trial.  This  motion  was  based  upon  several 
grounds,  some  of  which  we  deem  it  unnece»- 
sary  to  dl8ca8&  Among  others  was  the 
ground  that  one  of  the  Jurors,  to  wit,  Frank 
Lewis,  who  sat  In  the  case  and  acted  as  fore- 
man of  the  Jury,  had,  previous  to  his  selec- 
tion as  a  Juror,  expressed  In  effect  an  opin- 
ion that  the  defendant  was  guilty  of  the  of- 
fense charged  against  him,  and  also  had  dis- 
closed a  state  of  mind  wtilch  showed  that  be 
was  biased  and  prejudiced  against  this  de- 
fendant personally.  That  discovery  of  such 
prejudice  was  not  made  by  counsel  represent- 
ing accused  until  after  the  Jury  had  been 
selected  and  sworn  and  the  trial  was  in  prog- 
ress. The  trial  progressed  continuously,  and 
was  concluded  In  one  day. 

While  counsel  should  have  called  this  mat- 
ter immediately  to  the  attention  of  the  court, 
and  are  subject  to  criticism  for  not  so  doing 
— Is  the  fact  that  such  was  not  done  sufficient 
of  Itself  to  authorize  this  court  to  ignore  the 
alleged  fact  that  this  Juror  was  prejudiced 
and  attribute  the  laches  of  counsel  to  the  ac- 
cused himself?  It  may  be  asserted  that  to 
reverse  a  Judgment  under  these  circumstanc- 
es places  a  premium  upon  perjury  and  en- 
courages deception  and  misconduct  on  the 
part  of  the  sworn  officers  of  the  court  How- 
ever true  that  may  be,  where  the  granting 
of  a  new  trial  for  such  reason  rests  within 
tbe  soimd  discretion  of  the  trial  court,  this 
court  will  not  reverse  the  Judgment  of  con- 
viction, unless  it  appears  clearly  that  there 
has  been  an  abuse  of  such  discretion.  We 
have  no  apprehension  of  our  ability  to  con- 
trol such  matters.  Tbe  merits  of  such  con- 
troversies are  governed  solely  by  the  record 
In  each  case.    Sharp  practices  and  deception 


by  counsel  on  either  side  will  not  be  tol- 
erated or  encouraged.  Hereafter  we  advise 
counsel  to  call  this  matter  to  the  attention 
of  tbe  trial  court  Immediately  upon  its  dis- 
covery, and  if  tbe  trial  is  in  progress  an  in- 
vestigation may  be  had  that  will  save  both 
tbe  state  and  the  accused  further  annoyance 
and  expense. 

[1]  After  tbe  presentation  of  the  motion 
for  a  new  trial  tbe  court  heard  evidence  up- 
on this  assignment  Such  procedure  was 
proper.  Stewart  et  al.  v.  State,  4  Okl.  Crim. 
564,  109  Pac.  243,  32  L.  R.  A.  (N.  S.)  505. 

[i]  It  clearly  appears  by  the  testimony  of 
witnesses  in  support  of  the  motion  for  a  new 
trial,  all  of  whom  were  members  of  the  bar, 
that  this  Juror,  although  asked  on  his  voir 
dire  examination  If  be  had  expressed  any 
opinion  as  to  the  guilt  or  innocence  of  this 
defendant,  and  also  whether  he  had  any  prej- 
udice against  tbe  defendant  indicated  In  bis 
answers  that  be  had  not  expressed  any  opin- 
ion as  to  the  guilt  or  Innocence  of  the  de- 
fendant, and  also  that  he  was  not  presJudiced 
against  the  defendant  perstmally.  It  also  ap- 
pears, and  is  undisputed,  that  the  counsel  for 
defendant,  who  were  actively  engaged  in  the 
trial  of  tbe  case,  bad  no  knowledge  previous 
to  the-  trial  of  tbe  alleged  fact  that  this.  Ju- 
ror had  made  the  expressicms  attributed  to 
him  by  the  witnesses.  One  of  these  witness- 
es swears  positively  that  this  Juror  on  the 
morning  of  the  day  that  the  case  was  called 
for  trial,  and  on  bis  way  to  the  courtbouse, 
made  the  statement: 

"That  damn  fellow  ongbt  to  be  sent  to  the 
penitentiary  anyhow.  He  got  everything  from 
that  estate  he  could  get  his  hands  on." 

This  statement  is  corroborated  in  sub- 
stance by  another  witness. 

The  Juror  Lewis  was  examined,  and  wben 
asked  with  reference  to  whether  or  not  bC' 
made  such  a  statement  testified,  "That  be 
did  not  remember  of  It  at  all ;  that  he  didn't 
know  a  thing  about  Spradlln,  and  if  he  said 
anything  about  the  case  he  didn't  remember 
it"  In  bis  cross-examination  he  testified 
that  he  did  remember  walking  down  the 
street  wltb  Mr.  McDonald  on  tbe  morning  of 
the  trial,  and  that  he  possibly  did  say  some- 
thing about  having  to  serve  on  tbe  Jury,  and 
regretting  that  he  had  to  serve;  tbat  after 
the  trial  be  did  have  a  conversation  with 
Mr.  McDonald  in  which  be  was  asked  what 
be  meant  by  qualifying  as  a  Juror;  tbat  if 
be  said  anything  about  the  case  he  must  have 
been  Joking  about  it;  tbat  he  didn't  know 
anything  about  the  defendant,  or  that  any 
case  was  pending  against  blm. 

It  is  also  shown  by  tbe  record  tbat  the  wit- 
ness W.  H.  Bltdde,  an  attorney  at  law,  who 
represented  the  defendant  in  the  settlement 
of  bis  accounts  in  the  county  court,  but  who 
did  not  represent  him  in  the  trial  of  this 
case,  bad  a  conversation  with  the  Juror  Lew- 
is some  time  before  the  trial  in  which  Lewis 
expressed  the  opinion,  according  to  Ritchie, 
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"That  damn  acoondrel  ooght  to  be  in  tbe 
penitentiary,"  referring  to  the  defendant, 
"for  robbing  that  child  of  his."  That  the 
witness  Ritchie  never  communicated  this  in- 
formation to  counsel  for  the  defendant  un- 
til after  the  trial  of  the  case  and  until  after 
the  witness  McDcmald  was  testifying  to  what 
be  had  heard  the  juror  Lewis  state,  bat 
which  testbuony  the  witness  Ritchie  says  re- 
freshed his  recollection  as  to  what  Lewis  had 
previously  stated  to  him.  The  Juror  Lewis 
testified  that  he  had  never  had  such  a  con- 
versation with  Ritdile.  Section  6868,  Revis- 
ed Lews  1910  (stating  grounds  of  challenge 
of  Jurors  for  express  or  Implied  bias),  pro- 
vides: 

"For  such  a  bias  as,  when  the  existence  of 
the  facts  is  ascertained,  in  judgment  of  law 
disqualifies  the  juror,  and  which  is  known  in 
this  chapter  as  implied  bias. 

"For  the  existence  of  a  state  of  mind  on  the 
part  of  tbe  juror,  in  reference  to  the  case,  or 
to  either  party,  which  satisfies  the  court,  in  tbe 
exercise  of  a  sound  discretion,  that  he  cannot 
try  the  ienue  impartially,  without  prejudice  to 
the  substantial  rights  of  the  party  challenging, 
and  which  is  known  in  this  chapter  as  actual 
bias." 

The  grounds  of  diallenge  to  a  juror  on  &&■ 
count  of  actual  bias  are  the  existence  of  a 
sta^  of  mind  on  the  part  of  the  Juror  with 
reference  to  either  party  or  to  the  case  wbldi 
satisflea  tbe  court  in  the  ezerdse  of  sound 
discretion  that  he  cannot  try  the  issue  im- 
partially. One  of  the  essentials  of  a  fair  and 
impartial  teial  under  our  statutes  is  that  the 
person  accused  of  crime  shall  be  tried  by 
men  who  are  not  prejudiced  against  him  or 
against  his  causa  Where,  upon  the  hearing 
of  a  motion  for  a  new  trial,  two  reputable 
members  of  the  bar  testify  positively  that  a 
Juror  had  expressed  the  opinion  that  the  de> 
fendant  ought  to  be  sent  to  the  penitentiary, 
that  he  had  stolen  everything  he  could  from 
that  estate,  and  it  is  apparent  that  he  refer- 
red to  the  matter  in  controversy  in  the  trial, 
and  tlie  Juror,  although  admitting  he  had  a 
conversation  with  such  witness  at  the  time 
and  place  mentioned,  <Hily  testifies  that  he 
has  no  recollection  of  making  such  state- 
ment, can  it  with  reason  be  said  under  such 
circumstances  that  the  defendant  has  had 
that  fair  and  impartial  trial  guaranteed  him 
by  our  Constitution  and  statutes?  On  the 
one  side  tbe  testimony  is  positive  and  con- 
vincing; on  the  other  doubtful  and  evasive; 
yet  only  17  days  intervened  between  the  date 
of  the  alleged  conversation  and  the  hearing 
on  the  motion.  The  Impartiality  of  tbe  Jury 
goes  to  die  very  foundation  of  the  accused's 
liberty,  and  where  evidence  is  introduced 
ewAi  as  is  disclosed  by  this  record  of  a  con- 
vincing ctiaracter  to  show  that  there  is  a 
strong  probability  that  the  accused  was  not 
accorded  that  fair  and  Impartial  trial  guar- 
anteed to  him  by  the  Constitution -and  laws 
of  this  state,  and  the  rebuttal  evidence  is  of 
a  very  unsatisf&ctory  character,  the  verdict 
should  be  set  aside  and  a  new  trial  granted. 


It  requires  the  nnanimona  eooaent  of  tbe 
Jury  to  convict,  and  a  fair  and  impartial 
Jury  is  not  had  by  11  impartial  men  and  one 
man  shown. to  be  prejudiced  within  the  defi- 
nition of  actual  bias. 

We  deem  it  unnecessary  to  discuss  the  oth- 
er alleged  errors  assigned  as  causes  for  re- 
versal. For  the  foregoing  reason  the  Judg- 
ment is  reversed,  and  a  new  trial  granted. 

DOTLB,  P.  X,  concurs.    ARMSXBONO,  J., 

not  participating. 


PENN  V.  STATE.    (No.  A-2378.)* 
(Criminal  Court  of  Appeals  of  Oklahoma.     May 
15,  1917.) 

(BylUibui  by  tho  Court.) 

1.  (Tbiuinai.  Law  4s>15  —  Rbfkai.  or  Sta» 

TTEES— ReTBOSPECTIVK       OPKBATIOIf— COMSTI- 

TDTIONAL  PaOVlSIONS. 

Section  54,  art.  5,  Constitution,  provides: 
"The  repeal  of  a  statute  shall  not  revive  a  stat- 
ute previously  repealed  by  such  statute,  nor 
shall  sudi  repeal  affect  any  accrued  right,  oi 
penalty  incurred,  or  proceedings  b^un  by  vir> 
tne  of  sudi  repealed  statute.  Above  section 
constraed  in  part,  and  held,  "that  statutes  rs- 
pealing  i>enalties  for  offenses  committed  in 
this  state  operate  prospectively  and  are  appli- 
cable only  to  offenses  committed  after  the  stat- 
ute became  effective." 

[X«d.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1,  16-20;  Statutes,  Cent 
Dig.  j  373.J 

2.  IHDICTUKNT  AND  IKFOBKATTON   «=»111(1>— 

Rape— Neo  ATI  VIM  a  Defensive  Matter. 
Matters  purely  of  defense  need  not  be  plead- 
ed in  the  indictment  or  information,  ^le  lat- 
ter sentence  contained  in  section  2415,  Rev. 
Laws  1910,  creates  a  defense  to  the  crime  of 
rape  committed  on  a  female  over  the  age  of  14 
years  with  her  consent  It  is  not  necessary  to 
negative  such  defense  in  the  indictment  or  in- 
formation charging  such  crime. 

[£^.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  295.] 

3.  Obuiisjll  Law  «=>369(8)  —  Evidence  at 
Otheb    Offenses    —    Subsequent'  Inteb- 

COUBSE. 

In  a  prosecuticm  for  statntoiT  tape,  evi- 
dence of  acts  of  sexual  intercourse  between  the 
prosecutrix  and  the  defendant  occurring  subae- 

auent  and  related  in  time  to  the  act  upon  wliich 
!ie  prosecution  is  based  is  admissible  to -show 
tbe  mtimate  relati(m  and  familiarity  of  the  pai^ 
ties  and  as  corroborative  of  tlie  ultimate  fact 
sought  to  be  proven. 

fEi.  Mote.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  §i  822,  823.] 

4.  Cbiminal  Law  (£=9938(4)  —  New  Tbial  — 
Newly  Discovebed  Evidekcs— Defense. 

It  is  not  error  for  the  court  to  overrule  a 
motion  for  new  trial  based  on  newly  discovered 
evideuMs  where  it  appears  that  by  the  eieiciae 
of  due  mUgenoe  the  alleged  evidence  could  have 
been  elicited  upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  |  2309.] 

5.  Criminal  Law  ®=»H41(2),  1172(1)— Appeal 
— BUBDEN  OF  Showiito  Kbbob— Abbebtion 
OF  Bbbob. 

The  burden,  of  showing  error  rests  ap<ni  the 
appellant,  and  it  is  the  duty  of  counsel  for  ap- 
pellant to  clearly  point  out  any  errors  in  tbe 
court's  instructions  and  support  the  same  with 
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argument  and  authority.  Mere  asaertions  of  er- 
ror coDtained  in  the  brief  cannot  be  considered, 
unless  it  is  apparent  to  the  court  that  there  has 
been  a  probable  miscarriage  of  justice  and  the 
substantial  rights  of  the  appellant  have  been  in- 
juriously aftected  by  the  instructions  given. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3016,  3022,  3128.  3154.] 

Appeal  from  District  Court,  Greer  County ; 
G-  A.  Brown,  Judge. 

Isaac  Penn  was  convicted  of  the  crime  of 
statutory  rape,  and  sentenced  to  imprison- 
ment  for  five  years,  and  he  brings  error.  Af- 
firmed. 

S.  B.  Garrett  and  E.  M.  Stewart,  both  of 
Mangom,  Jarrett  Todd,  of  Oklahoma  City, 
and  WUkln  B.  Garrett,  of  Mangum,  for  plain- 
tiff in  error.  S.  P.  Freellng,  Atty.  Gen.,  and 
R.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

MATSON,  X  The  defendant  was  convict- 
ed of  the  crime  of  statutory  rape  In  the  dis- 
trict court  of  Greer  county,  and  sentenced  to 
imprisonment  in  the  state  penitentiary  for  a 
term  of  five  years,  the  information  alleging 
the  crime  as  defined  by  subdivision  2  of  sec- 
tion 2414,  Rev.  Laws  1910.  He  took  the  wit- 
ness stand  In  his  own  defense,  and  while 
virtually  admitting  the  commission  of  the  act 
pleaded  that  at  the  time  the  crime  was-  com- 
mitted he  was  under  the  age  of  18  years,  and 
was  entitled  to  be  acquitted  under  the  pro- 
visions of  section  2415,  Rev.  Lews  1910, 
which  provides : 

"No  conviction  for  rape  can  be  had  against  one 
who  was  under  the  age  of  fourteen  years  at  the 
time  of  the  act  alleged  unless  his  physical  ability 
to  accomplish  penetration  is  proved  as  an  inde- 
pendent fact  and  beyond  a  reasonable  doubt. 
Nor  can  any  person  be  convicted  of  rape  on  ac- 
count of  an  act  of  sexual  intercourse  with  a 
female  over  the  age  of  'fourteen  years,  with  her 
consent,  unless  such  person  was  over  the  age  of 
eighteen  years  at  the  time  of  sach  act." 

The  latter  sentence  in  said  section  became 
a  part  of  the  law  of  this  state  May  16, 1913. 

[1]  This  alleged  offense  was  committed  aa 
May  9,  1913.  The  effect  of  the  adoption  in 
the  1910  Code  of  the  foregoing  provision  of 
section  2415  was  to  r^eal  the  pre-existing 
penalty  attached  to  the  crime  of  rape  com- 
mitted upon  a  female  over  the  age  of  14 
years  with  her  consult  should  it  appear  that 
the  person  charged  was  not  over  the  age  of  18 
years  at  the  time  such  act  was  committed. 
After  the  taking  effect  of  such  provision,  no 
matter  bow  completely  the  act  of  sexual  in- 
tercourse be  proven,  if  it  appeared  that  the 
prosecutrix  was  at  the  time  of  said  act  over 
14  years  of  age  and  consented  thereto, .  and 
the  defendant  was  not  over  18  years  of  age, 
there  could  be  no  conviction.  The  penalty 
theretofore  existing  for  such  an  offense  was 
entirely  wiped  out  by  the  statute. 

Now  in  this  case  it  is  contended  that  al- 
though the  crime,  if  any,  was  committed 
prior  to  the  taking  effect  of  the  statute,  said 
statute  being  operative  at  the.  time  of  the 
trial  was  applicable  to  this  prosecution. 
With  tills  contention  we  cannot  agree.  Seo 
164P.-63 


tlon  64,  art  5,  Constitatlon  (secaoa  144,  WU- 
llams')  provides: 

"The  repeal  of  a  statute  shall  not  revive  a 
statute  previously  repealed  by  such  statute,  nor 
shall  such  repeal  affect  any  accrued  right,  or 
penalty  incurred,  or  proceedings  begun  by  virtue 
of  such  repealed  statute." 

The  very  minute  this  crime  was  committed 
the  defendant  became  amenable  to  the  law  as 
it  then  existed.  He  then  and  there  by  his 
own  voluntary  conduct  incurred  the  penalty 
of  that  law,  and  the  constitutional  provision 
aforesaid  prevents  the  'Legislature  of  this 
state  from  wiping  out  penalties  for  crimes 
committed  prior  to  the  taking  effect  of  a  re- 
pealing statute. 

At  the  time  this  act  was  committed  the  ac- 
cused, although  not  over  18  years  of  age,  was 
subject  to  prosecution  and  a  penalty  attach- 
ed, for  an  act  of  sexual  intercourse  with  a 
female  of  previous  chaste  and  virtuous  char- 
acter between  16  and  18  years  of  age  either 
with  or  without  her  consent  The  fact  that 
the  Legislature  afterwards  saw  fit  to  change 
the  law  cannot  avail  this  defendant  so  as  to 
relieve  him  of  the  penalty  he  had  already  in- 
curred. In  principle  this  identical  question 
was  passed  upon  in  LUly  v.  State,  7  Okl.  Cr. 
284,  123  Pac.  575,  Ann.  Oas.  1914B,  448.  In 
that  case  it  was  held: 

"The  Constitution  provides  that:  'The  repeal 
of  a  statute  shall  not  revive  a  statute  previously 
repealed  by  such  statute,  nor  shall  such  repeal 
affect  any  accrued  right,  or  penalty  incurred  or 
proceedings  begun  by  virtue  of  such  repealed 
statute.'    Williams'  Const.  §  144  (article  5,  i  54). 

"Section  2815,  Wilson's  Rev.  &  Ann.  St.  1903, 
provides:  'The  repeal  of  any  statute  by  the  leg' 
i^ative  assembly  shall  not  have  the  effect  to  re- 
lease or  extinguish  any  penalty,  forfeiture,  or 
liabili^  incurred  under  such  statute,  unless  the 
repealing  act  shall  so  expressly  provide;  and 
such  statute  shall  be  treated  as  still  remaining  in 
force  for  the  purpose  of  sustaining  any  proper 
action  or  prosecution  for  the  enforcement  of 
such  penalty,  forfeiture,  or  liability.' 

"Under  these  provisions  of  the  written  law, 
it  is  held  that  the  district  court  of  Lincoln 
county,  upon  a  retrial  of  this  case,  should  submit 
the  punishment  for  conjoint  robbery  under  the 
jitatute  as  it  existed  at  the  time  the  offense  is 
alleged  to  have  been  committed,  which  punish- 
ment is  life  imprisonment" 

We  hold,  therefore,  that  this  defendant 
was  subject  to  any  penalty  Imposed  by  law 
for  this  crime  on  the  date  of  Its  commission, 
and  any  subsequent  statute  repealing  such 
penalty  can  only  (^)erate  prospectively,  and 
is  applicable  only  to  offenses  committed  after 
the  statute  took  effect. 

The  prosecutrix  was  shown  to  be  of  the 
age  of  17  years  at  the  date  of  the  commission 
of  the  offense,  and  to  be  of  previous  chaste 
and  virtuous  character.  While  the  defend- 
ant attempted  to  controvert  both  of  these 
propositions  hy  insinuations  and  Innuendoes, 
there  is  no  evidence  worthy  of  consideration 
tending  to  disprove  the  positive  evldience  of 
the  state  on  both  points.  The  evidence  on 
behalf  of  the  state  is  amply  sufficient  to  sus- 
tain the  verdict  and  Judgment 

[2]  It  is  contended,  among  other  assign- 
ments of  error,  that  the  information  Is  In- 
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auffldent  because  It  falls  to  negative  that  the 
defendant  was  less  than  18  years  of  age  at 
the  time  of  the  alleged  offense.  While  It 
Is  not  necessary  In  view  of  what  we  have 
heretofore  held  In  this  opinion  to  pass  upon 
this  question  In  this  case,  we  deem  it  advisa- 
ble to  do  so  for  the  reason  that  the  same 
question  is  very  apt  to  arise  in  subsequent 
prosecutions  under  this  statute.  The  allega- 
tions contained  in  this  information  were  the 
same  as  those  approved  by  this  court  in  Hast 
V.  Territory,  5  Okl.  Cr.  162, 114  Pac.  261,  and 
as  the  adoption  in  the  Code  of  the  provision 
contained  in  the  last  sentence  of  section  2415, 
supra,  merely  creates  a  new  defense,  and 
forms  no  part  of  the  definition  of  the  crime 
itself,  it  was  not  necessary  to  negative  eadi 
defense  in  the  indictment  or  Information. 
Matters  purely  of  defense  need  not  be  plead- 
ed in  the  indictment  or  Information,  lite 
following  cases  are  In  point:  Smythe  'v. 
State,  2  Okl.  Cr.  286,  101  Pac.  611,  139  Am. 
St.  Rep.  918;  De  Graff  v.  State,  2  Okl.  Cr. 
619,  103  Pac.  538:  State  v.  Knlghten,  30  Or. 
63,  64  Pac.  866,  87  Am.  St  Rep.  647.  In  the 
latter  case  the  Supremie  Court  of  Oregon 
said: 

"The  defendant  was  convicted  of  the  crime  of 
rape  by  carnally  knowing  a  female  child  un- 
der the  age  of  16  years.  Objection  was  made 
to  the  introduction  of  any  testimony  for  the 
state  on  the  ground  that  the  indictment  does 
not  state  a  crime,  because  it  does  not  allege  the 
defendant  was  over  the  age  of  16  years  when  it 
was  alleged  to  have  been  committed.  The  stat- 
ute (Sess.  Laws  1895,  p.  67)  provides  that,  'if 
any  person  over  the  age  of  sixteen  years  e^all 
carnally  know  any  female  child  under  the  age  of 
sixteen  years,'  etc.,  he  shall  be  deemed  guilty  of 
rape.  It  is  argued  that  under  this  statute  the 
age  of  the  defendant  is  an  essential  ingredient 
of  the  crime,  and  must  be  averred  in  the  indict- 
ment. But,  as  we  understand  the  statute,  its 
only  effect  is  to  raise  the  age  of  capacity  of  the 
male  from  14,  as  it  was  at  common  law,  to  16 
years.  At  common  law,  a  boy  under  14  years 
of  age  was  conclusively  presumed  to  be  physical- 
ly incapable  of  committing  the  crime  of  rape,  but 
it  was  never  held  that  it  was  necessary  to  al- 
lege the  age  of  the  defendant  in  an  indictment 
for  that  crime.  16  Am.  &  Eng.  Enc.  Law,  315 ; 
Commonwealth  v.  Scannel,  11  Cush.  [Mass.] 
547;  Sutton  v.  People,  145  111.  279,  34  N.  E. 
420;  State  v.  Ward,  35  Minn.  182,  28  N.  W. 
192.  Nor  is  it'  necessary  under  the  statute. 
If  the  defendant  was  below  the  requisite  age,  it 
is  a  matter  of  defense.  Mr.  Bishop  says  the  age 
of  the  defendant  need  not  be  set  out  'though  the 
statutory  words  are  "any  person  of  the  age 
of  fourteen  years  and  upwand,  who  shall  have 
carnal  knowledge."  If  he  is  below  fourteen,  it 
is  simply  matter  for  defense.'  Bisb.  St.  Grimes 
(2d  Ed.)  {  482." 

[S-8]  It  Is  also  contended  that  this  judg- 
ment should  be  reversed  because  the  court 
erred  in  overruling  the  motion  for  a  new 
trial  on  account  of  evidence  newly  discover- 
ed, tending  to  prove  the  unchaste  character 
of  the  prosecutrix  at  the  time  this  offense 
was  committed.  I^his  allegation  of  error  is 
based  upon  the  affidavit  of  one  John  Hash 
filed  in  support  of  the  motion  to  the  effect 
that  he  (Hash)  had  had  sexual  Intercourse 
with  the  prosecutrix  som«  time  during  the 
month  of  December,  1910.    But  John  Hash 


was  a  witness  for  the  defendant  in  this  case. 
and  made  no  such  disclosure.  Hash  lived  in 
the  immediate  vicinity  of  these  parties,  and 
as  this  prosecution  was  pending  for  ei^t  or 
ten  months  before  trial  and  the  defendant 
had  learned  that  this  witness  had  kept  com- 
pany with  the  prosecutrix  prior  to  the  time 
this  offense  was  alleged  to  have  been  com- 
mitted, and  where  it  appears  that  counsel 
for  the  defendant  in  the  cros»«xamination 
of  the  prosecutrix,  her  father  and  mother. 
Indicated  by  questions  asked  that  Haab  had 
been  guilty  of  Illicit  relations  with  the  pros- 
ecutrix, which  alleged  fact  was  strenooosly 
denied,  and  counsel  for  defendant  failed  to 
ask  Hash,  when  a  witness,  anything  about 
such  matter,  and  the  affidavit  of  Hash  sftates 
that  had  he  been  asked  concerning  his  rela- 
tions with  the  prosecutrix  he  would  have 
sworn  that  he  had  had  sexual  intercourse 
with  her  in  December,  1910.  There  Is  no 
such  showing  of  diligence  on  the  part  of  the 
defendant  and  his  counsel  as  to  entitle  him 
to  a  new  trial  on  account  of  newly  discover- 
ed e\-ldence. 

It  clearly  appears,  if  Hash  Is  to  be  believed 
at  all,  that  by  the  exercise  of  reasonable  dili- 
gence this  evidence  could  liave  been  elicited 
upon  the  trial.  This  assignment  of  error  is 
wholly  without  merit.  It  is  contended  also 
that  the  court  erred  In  permitting  the  prose- 
cutrix to  testify  to  a  series  of  acts  of  sexual 
intercourse  with  the  defendant  occurring 
subsequent,  and  related  in  time,  to  the  act 
upon  which  the  prosecution  was  based.  This 
assignment  presents  no  new  question.  In 
the  case  of  Morris  v.  State,  9  Okl.  Cr.  241, 
131  Pac.  731,  the  same  contention  was  made 
and  the  question  decided  adversely  to  the 
contmtlon  of  counseL  ■  Tbie  weight  of  mod- 
em authority  is  to  the  effect  that  such  evi- 
dence is  admissible  to  show  the  relation  and 
familiarity  of  the  parties  and  as  tending  to 
corroborate  the  prosecutrix  as  to  the  partic- 
ular act  relied  npon  for  conviction.  As  was 
said  in  Woodruff  v.  State,  72  Neb.  815,  101 
N.  W.  114,  such  evidence,  if  believed,  "is  cor- 
roborative of  the  ultimate  fact  sought  to  be 
proved;  that  is,  the  act  of  sexual  Intercourse 
as  charged  in  the  information." 

The  court  gave  an  Instruction  covering  the 
purpose  for  which  such  subsequent  acts  of 
sexual  intercourse  might  be  considered  by 
the  Jury.  The  substance  of  the  instruction  la 
to  the  effect  that  the  defendant  cannot  be 
convicted  because  of  such  subsequent  acts. 
if  believed  to  be  true,  but  that  such  evidence 
is  only  to  be  considered  in  connection  with 
the  other  evidence  in  determining  whether 
or  not  the  defendant  had  sexual  intercourse 
as  diarged  in  the  information.  It  Is  claimed 
that  such  Instruction  was  one  on  the  wei^t 
to  be  given  to  such  evidence. 

The  Instruction  contained  no  commest  on 
the  probative  force  of  the  evidence  of  subse- 
quent acts  of  sexual  intercourse,  but  was 
given  for  the  purpose  of  informing  the  Jury 
that  such  act^  did  not  form  the  basis  for 
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convlctliig  the  defeodant  The  Instruction 
placed  correct  limitation  upon  the  Jury  In 
considering  this  evidence.  Woodruff  t.  State, 
supra. 

Also  instruction  No.  4  Is  complained  of. 
Said  Instruction  Is  as  follows: 

"No  person  can  be  convicted  of  rape  on  ac- 
count of  an  act  of  sexual  intercourse  with  a 
female  over  the  age  of  14  years  with  her  con- 
sent, unless  such  person  was  over  the  age  of 
18  at  the  tim«  of  such  act;  and  in  this  case 
you  are  instructed  that  if  you  find  the  witness 
Bettie  Robertson  consented  to  the  act  of  the 
alleged  intercourse  on  May  9,  1913,  then  before 
you  can  convict  the  defendant  you  must  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  he  was  at  the  time  of  such  intercourse  over 
the  age  of  18.  But  if  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant had  sexual  intercourse  with  the  witness 
Bettie  Robertson  on  the  9th  day  of  May,  1913. 
as  such  intercourse  is  defined  in  paragraph  2 
of  these  instructions,  and  that  she  did  not  con- 
sent to  such  intercourse,  then  it  will  be  your  du- 
ty to  find  the  defendant  guilty,  whether  or  not 
he  was  then  and  there  over  the  age  of  18." 

For  the  reasons  herein  stated  the  defend- 
ant In  this  case  was  not  entitled  to  Interpose 
this  defense  for  the  purpose  of  avoiding  the 
penalty  imposed  by  law  and  which  he  in- 
curred at  the  time  the  crime  was  committed. 
The  Instruction  therefore  was  erroneous  In 
that  it  was  prejudicial  to  the  state,  but  of 
such  errora  the  defendant  cannot  avail  him- 
self. T*e  law  never  considers  a  question  of 
error  except  in  behalf  of  those  who  are  in- 
jured thereby.  Hunter  t.  State,  6  Okl.  O. 
446,  119  Pac.  445. 

We  have  carefully  examined  the  entire 
record.  The  Instructions  as  a  whole  cor- 
rectly state  the  law  applicable  to  the  facts, 
and  are  as  favorable  to  the  defendant,  If  not 
more  so,  than  the  law  and  evidence  warrants. 
In  our  opinion  the  defendant  had  a  fair  and 
Impartial  trial,  was  clearly  proven  guilty, 
and  the  punishment  assessed  Is  not  excessive. 
The  judgipent  of  conviction  Is  therefore  af- 
firmed.    ' 

DOYLE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


THOMAS  V.  STATE.    (No.  A-2718.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 
19,  1917.) 

(Sylldbui  ly  the  Court.) 
1.  CannNAi,  Law  <S=>1169(3)— AppeaI/— Vkk- 

DICT  ON  CONFUCTINQ  H>VI1)ENCE  —  CONCLU- 
SIVENESS. 

The  jury  is  the  exclusive  judge  of  the  weight 
of  the  evidence  and  credit  to  be  given  to  the 
witnes!<e8.  Where  there  Is  a  direct  conflict  in 
the  evidence,  or  it  is  such  that  different  infer- 
ences may  be  properly  drawn  from  it,  the  jury's 
determination  will  not  be  interfered  with  upon 
the  ground  that  the  evidence  .is  insufficient  to 
snstain  a  conviction,  where  there  is  com{>etent 
evidence  from  which  the  jury  could  rationally 
conclude  that  the  appellant  was  guilty. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law.  Cent.  Dig.  f  3076.] 


2.  HOUICIDE  4=3215(4) -^Bvidskoic  —  Dtino. 
Declaration. 

The  deceased,  as  part  of  his  dying  declara- 
tion, made  the  statement,  TTbose  negroes  shot 
me  and  robbed  me."  Held,  that  such  statement 
was  admissible  in  a  dying  declaration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  454h-456.] 

3.  CaniiNAx  Law  «=9S30-Tbiaxi— Requested 
Instbuction. 

Where  an  instruction  requested  by  the  de- 
fendant is  not  in  proper  form,  but  pertains  to  a 
material  issue  in  the  case,  made  by  the  evidence, 
the  court  should  give  a  correct  instruction,  if  be 
has  not  otherwise  instructed  upon  that  issue. 
After  such  request,  it  is  error  for  the  court  to 
refuse  to  instruct  upon  such  issue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  2012,  2017.]  , 

4.  Obiihnai.  Law  <S=>424(3),  673(8)— Evidence 

—    CONIBADICTOBT     STATEKKNTS    BY    CODE- 
FENDANT. 

Contradictory  statements  made  by  a  code- 
fendant  after  the  commission  of  the  crime,  not 
shown  to  have  been  made  in  the  presence  or 
hearing  of  the  defendant  being  separately  tried, 
are  in  no  sense  original  evidence  against  the 
latter.  Where  such  statements  relate  to  mate- 
rial matters  and  proper  foundation  is  laid,  they 
may  be  shown  and  shall  be  considered  by  the 
jury  only  for  the  purpose  of  affecting  the  cred- 
ibility of  the  witness  making  them.  And  when 
requested  it  Is  the  duty  of  the  court  to  clearly 
Infonn  the  jurjr  tbat  such  statements  cannot  be' 
considered  as  mdependent  substantive  evidence 
against  or  in  favor  of  the  defendant,  but  only  for 
the  purpose  of  affecting  the  credibility  of  the 
witness.  Refusal  of  the  court  to  instruct  upon 
this  issue  after  such  request  is  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1004,  1875.] 

6.  CRiinNAL  Law  «=3925%(1)— New  Tbiai— 
Gboitnds  —  Receivino  Evidence  Out  or 
Couki^Statote. 
Where  evidence  introduced  at  the  trial  con- 
sists in  part  of  the  testimony  of  witnesses  giv- 
en at  the  preliminary  examination  and  reduced 
to  writing,  and  such  evidence  is  attached  to  other 
written  evidence  of  witnesses  examined  at  the 
preliminary  examination  and  not  produced  at 
the  trial,  and  after  retiring  to  deliberate  upon 
its  verdict  the  jui7  makes  a  demand  for  that 
portion  of  such  evidence  introduced  at  the  trial, 
the  court  should  see  that  such  evidence  is  de- 
tached from  that  not  introduced  before  permit- 
ting the  jury  to  have  it  Where  this  is  not 
done,  and  the  jury  is  permitted  to  have  access  to 
that  evidence  given  at  the  preliminary  examina- 
tion not  introduced  at  the  trial,  and  such  evi- 
dence is  damaging  to  the  defendant,  the  substan- 
tial rights  of  the  defendant  have  not  been  proper- 
ly safeguarded.  It  is  a  ground  for  new  trial  for 
the  jury  to  receive  evidence  out  of  court  other 
than  that  resulting  from  a  view  of  the  premises. 
Section  5987,  Rev.  Laws  1910. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2248,  2250.] 

Error  from  District  Court,  Seminole 
County ;   Tom.  "D.  McKeown,  Judge. 

Tom  Thomas  was  convicted  of  murder,  and 
sentenced  to  Imprisonment  for  life,  and 
brings  error.    Reversed  and  remanded. 

Tom  Thomas  was  convicted  In  the  district 
court  of  Seminole  county  for  murdering  one 
George  Gammill,  and  his  punishment  fixed  at 
Imprisonment  In  the  state  penitentiary  fdr 
life.  The  alleged  offense  occurred  on  the  7th 
day  of  February,  1915 ;  this  defendant  being 


tflssFor  otb«r  cases  tee  same  topic  and  KBT-NUHBBK  In  all  Ker-Numbered  Digests  and  IndncM 

igitized  by ' 


d«c«s  T 

Ajoogle 


996 


104  PACIFIC  BBPOBTBB 


fOkL 


Informed  agalmit  in  conjunction  with  John 
Cudjo,  Kob«rt  Cudjo,  George  Cudjo,  all  three 
of  whom  were  cousins  of  his,  and  Jim  Thom- 
as, a  brother  of  his.  The  killing  occurred  at 
night  on  a  public  highway  close  to  the  home 
of  tills  defendant,  and  in  the  Iiittle  River 
country  of  Seminole  county.  The  facts  and 
circumstances  surrounding  the  hbmldde  are 
about  as  follows: 

George  Qammill,  the  deceased,  and  Claude 
Allen,  his  brother-in-law,  at  whose  home  the 
deceased  was  staying  at  the  time,  lived  at>out 
five  miles  from  the  place  of  the  killing.  It 
appears  that  on  Sunday  morning,  February 
7,  IdlS,  the  deceased  came  to  Allen's  bouse 
with  a  suitcase  full  of  whisky,  and  stayed 
there  with  Allen  and  his  family  until  about 
4  o'clock  In  the  afternoon,  when  Gammill 
suggested  that  they  go  down  in  the  Thomas 
neighborhood,  and  try  to  sell  some  of  the 
whisky.  They  started  out  afoot,  and  reached 
the  home  of  Abe  Thomas,  the  father  of  Jim 
and  Tom  Thomas,  about  7  or  8  o'clock  at 
night  It  was  then  dark,  and  Gammill  stood 
at  the  gate  and  hallooed.  Jim  Thomas  came 
to  the  door,  and  Gammill  asked  him  if  he 
wanted  to  buy  some  whisky.  Be  answered, 
"Yea,"  and  asked  them  to  come  into  the 
house.  Gammill  and  his  companion,  Allen, 
then  went  into  the  south  room  of  the  Thom- 
as house,  carrying  the  suitcase  of  whisky. 
In  a  very  short  time  Tom  Thomas  came  in, 
and  shortly  after  Tom  Thomas  arrived  the 
three  Cudjos  came.  The  Thomases  and  Cud- 
Jos  were  all  negroes.  Gammill  and  Allen 
were  white  men.  They  sat  around  in  the 
room  for  a  few  minutes,  and  Gammill  and 
AUoi  took  the  suitcase  of  whisky  out  into 
the  yard.  Jim  Thomas  followed  them,  and 
wanted  a  bottle  of  whisky.  Gammill  pro- 
duced a  quart  bottle  of  whisky  from  the  suit- 
case, and  Jim  Thomas  took  it,  but  did  not 
pay  for  it,  and  when  requested  to  pay  prom- 
isel  Gammill  that  he  would  pay  him  for  the 
whisky  before  he  broke  the  bottle.  Tom 
Thomas  came  out  into  the  yard,  and  also 
wanted  a  bottle  of  whisky,  which  Gammill 
produced  from  the  suitcase ;  but  Tom  Thom- 
as also  did  not  pay  for  the  whisky,  and  made 
the  same  promise  to  GammiU  that  his  broth- 
er Jim  had  made.  A  short  time  thereafter 
Robert  Cudjo  came  out  of  the  house  and  want- 
ed a  bottle  of  whisky,  but  by  this  time  Gam- 
mill had  become  suspicious,  and  requested 
Cudjo  to  produce  the  money  for  the  whisky 
before  lie  would  give  it  to  him.  Cudjo  ap- 
parently did  not  have  any  money,  and  be- 
came somewhat  incensed,  at  this  time  pull- 
ing a  quart  bottle  out  of  his  pocket,  which 
was  about  half  full  of  whisky,  and  remark- 
ed to  Gammill,  with  an  oath,  "that  he  didn't 
care,  he  had  whisky  any  way."  Immediate- 
ly thereafter  these  three  negroes  gathered 
together  and  began  whispering  to  each  oth- 
er, but  what  was  said  by  them  could  not  be 
understood  by  Allen  and  Gammill.  Allen 
then  suggested  to  Gammill  that  they  had 
better  get   away,   they   would   likely   iutre 


trouble,  and  Oammlll  said  Oat  be  would  go 
back  into  the  house,  and  did  so.  Allen  pidc- 
ed  up  the  suitcase  of  whisky,  and  wait  oat 
In  the  yard  near  the  fence.  In  a  short  time 
Gammill  again  came  out  to  Allen,  bat  return' 
ed  to  the  house  to  collect  tor  the  whisky.  At 
this  time  Allen  took  the  grip  of  whisky,  and 
started  south  f^om  the  Abe  Thomas  home 
down  the  road  in  the  direction  of  where  Tom 
Thomas  lived,  which  was  about  100  yards 
southwest  of  Abe  Thomas'  residence^  Alien 
proceeded  down  the  road  a  distance  of  abont 
100  yards,  and  stopped  in  the  road.  In  a 
short  time  Jim  Thcmias  and  George  Gam- 
mill came  down  to  where  Allen  waa,  and 
stopped  a  short  distance,  five  or  ten  stepa 
south  of  Allen.  Immediatky  thereafter  three 
negroes  came  up  behind  Allen,  and  stopped 
about  five  steps  north  of  him.  Oammill  and 
Jim  Thomas  were  whispering  to  each  other, 
and  immediately  Jim  Thomas  called  Tom 
Thomas,  who  apparently  was  not  among  tlie 
negroes  present  at  that  time.  Allen  saya  that 
when  he  started  down  the  road  south  with 
the  suitcase  of  whisky  he  saw  somebody 
running  down  the  road  ahead  of  him,  bnt  did 
not  know  who  it  was.  After  Jim  Thomas 
called  for  Tom  Thcxnas  some  negro  came  oat 
to  the  road  to  where  these  parties  were 
standing,  and  came  up  to  Claude  AIl^i 
with  a  drawn  pistol  in  his  hand,  and,  p<rfnt- 
ing  it  at  Allen, .  picked  up  the  suitcase  of 
whisky  and  started  to  back  away  to  tbe 
north  with  it  At  this  time  Allen  caUed  to 
Gammill,  who  faced  around,  and  thereapon 
the  negro  with  the  pistol  fired  a  shot  at 
Gammill.  Gammill  dropped  to  Iiis  knees  and 
pulled  a  revolver,  and  returned  the  fire  four 
or  five  times.  After  the  shooting  all  the  ne-' 
groes  had  disappeared ;  the  whisky  also  ooald 
not  be  found.  Allen  says  that  the  person 
who  came  up  with  the  revolver  and  fired  the 
shot  to  the  best  of  his  knowledge  was  Tom 
Thomas,  and  that  the  three  negroes- who  canoe 
down  and  stood  behind  him  were  the  Cadjo 
negroea  This  shooting  occurred  abont  10 
o'clock  at  night.  Gammill  lived  until  8 
o'clock  the  next  evening.  Before  his  deatb 
he  made  some  dying  statements  in  which  he 
said  in  one  of  them  that  he  believed  "Tom 
Thomas  shot  him;  that  it  was  either  Tom 
Thomas  or  John  Cudjo;  that  those  negroes 
had  shot  him  and  robbed  him."  After  the 
shooting  all  of  these  negroes  gathered  at  the 
house  of  Gibson  Payne,  another  negro,  who 
was  distantly  related  to  them.  None  of  them 
lived  at  Payne's  residence.  A  deputy  sher- 
iff went  to  Payne's  house  about  11  o'clock  the 
night  of  tbe  shooting  and  arrested  Robert 
Cudjo.  None  of  the  others  were  arrested  at 
that  time,  but  Jim  Thomas  and  George  Cudjo 
and  Tom  Thomas  were  arrested  the  next 
day.  In  the  meantime  John  Cudjo  had  fied, 
and  up  to  the  time  of  the  trial  had  never 
been  apprehended.  It  was  the  contention  oC 
the  defendant  that  John  Cudjo  killed  Gam- 
mill, and,  while  the  defendant  did  not  take 
the  witness  stand  In  his  own  t>ehaif,  he  pro- 
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duoed  George  Cudjo  as  a  witness,  and  George 
swore  that  Jobn  was  the  man  who  did  the 
shooting. 

From  the  foregoing  statement  of  fticts  It 
Is  apparent  that  it  was  the  theory  of  the 
state  that  Tmn  Thomas  shot  and  killed 
George  GammlU  on  this  occasion,  or,  if  Tom 
Thomas  did  not  Are  the  fatal  shot,  the  kill- 
ing was  a  result  of  a  conspiraoy  between  all 
of  these  negroes  to  rob  George  Gammlll  of 
the  suitcase  of  whisky,  and  to  kill  him  tt 
necessary  to  accomplish  that  purpose;  that 
all  the  negroes  were  present  at  the  scene  of 
the  killing,  and  had  so  located  themselves  as 
to  be  in  a  positloti  to  perform  their  part, 
whatever  that  might  be,  to  carry  into  effect 
the  purpose  of  the  conspiracy,  when  neces- 
sary. The  theory  of  the  defendant  was  that 
John  CudJo,  the  fugitive,  killed  Gammlll,  and 
that  the  evidence  on  the  part  of  the  state  to 
prove  a  conspiracy  was  Insoffldent  to  con- 
nect this  defendant  with  it. 

Orwlg  &  Moore,  of  Wewoka,  for  plaintiff 
In  error.  S.  P.  Freellng,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  first  contended  that  the 
court  erred  In  refusing  to  direct  the  Jury 
to  return  a  verdict  of  not  guilty  for  the  rea- 
son that  the  state  failed  to  make  out  a  case 
against  this  defendant  by  sufficient  evi- 
dence. It  is  not  necessary  to  enter  into  a 
lengthy  discussion  of  the  merits  of  this  con- 
tention. The  foregoing  statement  of  facts  to 
our  mind  discloses  evidence  sufllcient,  if  be- 
lieved, to  authorize  the  Jury  to  convict  this 
defendant  either  npon  the  theory  that  Tom 
Thomas  himseK  fired  the  fatal  shot,  or  upon 
the  other  theory  that  he  was  a  coconspirator 
with  the  one  who  did  kill  Gammlll  and  as 
such  aided  and  abetted  in  the  killing.  The 
rule  is  well  established  in  this  jurisdiction 
that  the  weight  of  the  evidence  is  for  the 
Jury,  and  where  there  is  any  evidence  In 
the  record  which,  if  believed,  is  sufficient  to 
authorize  a  conviction  under  the  law  this 
court  will  not  disturb  the  judgment  because 
of  insufficient  or  conflicting  evidence.  It  Is 
true  that  this  is  a  i^urder  case,  and  the  pen- 
alty imposed  is  severe;  but  the  province  of 
an  appellate  court  Is  to  determine  questions 
of  law  and  to  establish  principles  of  law  by 
which  fair  and  impartial  trials  may  be  had. 
It  Is  just  as  essential  that  courts  abstain 
from  invading  the  province  of  the  jury  as  it  Is 
essential  that  the  jury  be  guided  by  the  law  as 
given  by  the  court.  In  no  other  way  can 
justice  be  fairly  administered.  If  trial  and 
appellate  courts  were  constantly  invading 
the  province  of  juries  In  this  state,  the  jury 
system  would  become  a  farce  and  of  no  pro- 
tection whatever  to  the  accused.  It  is  only 
in  cases  where  this  court  can  say,  as  a  mat- 
ter of  law,  that  there  is  no  competent  evi- 
dence supporting  the?  charge,  that  the  judg- 
ment of  conviction  will  be  reversed. 

There  Is  evidence  In  this  record  fully  snfil- 


cient  to  authorize  the  jury  to  conclude  that 
the  appellant  was  guilty.  Our  investigation 
need  go  no  further,  except  to  determine 
whether  or  not  the  jury  was  Influenced  by 
improper  motives  In  reaching  a  verdict 
Bishop  V.  State,  9  Okl.  Cr.  175,  130  Pao 
1173;  Maggard  v.  State,  9  Okl.  Cr.  236,  131 
Pac.  549;  Caple  v.  State,  3  Okl.  Cr.  621, 
106  Pac.  681. 

[3,  4]  It  is  also  contended  that  the  court 
erred  in  admitting  incompetent,  irrelevant. 
Immaterial,  and  hearsay  evidence  offered  by 
the  state  and  duly  excepted  to  at  the  time, 
which  evidence  the  defendant  requested  the 
court  to  instruct  the  jury  not  to  consider, 
which  request  was  by  the  court  denied,  and 
to  which  ruling  of  the  court  the  defendant  at 
the  time  excepted.  This  assignment  of  er- 
ror relates  to  certain  testimony  of  one  Bd 
Welsman,  a  deputy  sheriff,  who  was  intro- 
duced by  the  state  in  rebuttal.  It  was  at- 
tempted to  be  shown  by  Welsman  that  the 
defendant's  witness  George  Cudjo  had  made 
certain  statemeuta  to  Welsman  at  the  time  of 
his  arrest  contradictory  of  his  testimony  up- 
on the  witaeas  stand,  and  at  the  time  Weis^ 
man  was  first  called  to  testify  the  court 
sustained  the  objection  of  defendant's  coun- 
sel to  this  testimony  on  the  ground  that 
proper  foundation  had  not  been  laid  for  its 
admission.  Thereafter  the  court  permitted 
the  state  to  place  the  witness  George  Cudjo 
upon  the  witness  stand  for  a  further  cross- 
examination,  and  the  state  did  lay  the  prop- 
er foundation  for  Impeaching  Cudjo  by  Wels- 
man. So  that  the  only  question  left  to  be 
determined  is  whether  or  not  the  statements 
alleged  to  have  been  made  were  material. 
George  Cudjo  in  his  direct  examination  tes- 
tified that  John  Cudjo,  his  half-brother,  fired 
the  fatal  shot  that  killed  GammUl;  that  he 
waa  close  to  him,  and  saw  the  shot  fired,  and 
recognized  his  brother  John  at  the  time. 
For  purposes  of  impeachment  he  was  asked 
If  he  did  not  state  to  Welsman  in  substance, 
at  the  time  that  Welsman  arrested  him,  the 
following:  "I  don't  know  who  did  the  shoot- 
ing of  that  boy  up  there.  I  did  not  know 
anything  about  that  shooting  up  there,  or 
did  not  know  anybody  was  shot"  He  was 
also  asked  if  at  any  time  the  night  of  his 
arrest  or  the  next  day  he  told  Bd  Weisum- 
that  John  Cudjo  did  the  shooting.  It  re- 
quires no  argument  to  convince  a  person  of 
ordinary  intelligence  that  this  evidence  was 
material.  Cudjo  at  the  time  of  his  arrest 
stated  that  he  did  not  know  who  did  the 
killing.  At  the  time  of  the  trial  he  stated 
positively  that  John  Cudjo  did  the  killing. 
It  waa  a  material  Inquiry,  according  to  the 
theory  of  the  defendant,  as  to  who  fired  the 
fatal  shot,  and  it  became  relevant,  therefore, 
for  the  state  to  contradict  the  only  witaess 
who  took  the  stand  for  the  defendant' and 
testified  that  John  Cudjo  fired  the  shot 
Counsel  for  defendant  concede  that  a  wit- 
ness may  be  Impeached  by  evidence  tending 
to  show  contradictory  statements  on  nuuterial     j 
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matters,  but  contend  that  this  evidence  was 
ImmaterlaL  With  this  contention  we  firm- 
ly disagree.  It  was  material  to  prove  that 
either  the  defendant  or  one  of  his  codefend- 
ants  fired  the  fatal  shot,  and  where  a  witness 
makes  contradictory  statements  as  to  that 
fact  he  may  be  Impeached  by  showing  the 
same.  It  is  not  necessary  to  cite  authorities 
In  support  of  this  principle  which  has  been 
repeatedly  recognized  by  this  court 

It  Is  also  contended  that  the  statement 
made  by  the  witness  George  Cudjo,  and 
upon  which  he  was  Impeached,  to  wit,  "I 
am  going  to  Wewoka  for  a  long  long  time," 
addressing  Ills  remarks  to  the  people  at  Gib- 
son Payne's  home,  at  the  time  of  his  arrest, 
was  Immaterial.  We  think  that  it  was  prop- 
er to  contradict  this  witness  by  showing  that 
he  made  this  statement,  which  he  denied. 
It  tended  to  discredit  him,  and  was  material 
In  disclosing  a  state  of  mind  on  his  part  at 
the  time  of  his  arrest,  shortly  after  the  homl- 
dde,  which  indicated  his  ccmnectlon  with 
the  homicide  and  knowledge  of  its  commis- 
sion, Indicating  that  he  was  concerned  in 
the  conspiracy  that  resulted  in  the  death  of 
Gammill,  and  understood  why  he  was  being 
arrested.  The  defendant  had  produced  this 
witness,  and  he  had  testified  to  a  state  of 
facts  which  indicated  that  neither  himself 
nor  the  defendant  was  in  any  way  connected 
with  the  killing,  or  had  any  knowledge  that 
Gammill  was  to  be  robbed  at  that  time.  It 
certainly  tended  to  discredit  the  testimony 
that  he  had  glvai  to  that  effect,  and  for  that 
reason,  in  our  opinion,  it  was  sufficiently 
material  for  impeachment  purposes. 

But  the  serious  questloni  in  connection 
with  this  evidence  is  the  refusal  of  the  trial 
court  to  instruct  the  jury  to  limit  its  con- 
sideration of  same  solely  as  tending  to  im- 
peach the  witness  George  Cudjo.  Counsel 
for  defendant  did  not  request  an  instruction 
directly  covering  this  matter,  but  did  re- 
quest the  court  to  give  the  following  instruo- 
tlon: 

"Tou  are  instructed  that  the  state  has  whol- 
ly failed  to  prove  that  a  •conspiracy  existed,  and 
in  this  connection  you  are  instructed  not  to 
consider  any  statements  of  witnesses,  except  for 
the  purposes  of  impeachment  of  other  witnesses, 
concerning  what  was  said  or  done,  unless  the 
defendant  were  personally  present  and  beard 
what  was  said.  And  you  are  further  instructed 
in  this  connection,  a  conspiracy  not  having  been 
proved  by  the  state,  that  before  you  can  find  the 
defendant  guilty  you  must  find  beyond  a  rea- 
sonable doubt  that  be  fired  the  shot  that  took 
the  life  of  George  Gammill,  the  deceased." 

Said  instruction  was  properly  refused  be- 
cause of  reasons  heretofore  given  to  the  ef- 
fect that  there  was  evidence  before  the  jury 
BUffldent  to  submit  the  question  of  conspiracy. 

But  that  portion  of  said  instruction,  "and 
in  this  connection  you  are  instructed  not  to 
consider  any  statements  of  witnesses,  except 
for  the  purpose  of  Impeachment  of  other  wit- 
nesses, concerning  what  was  said  or  done,  un- 
less the  defendant  were  personally  present 
and  beard  what  .was  said,"  certainly  directed 


the  court's  attention  to  this  impeaching  evi- 
dence sufficiently  to  require  the  court  to  give 
a  proper  instruction  covering  the  purpose  for 
which  it  should  be  considered  by  the  jury. 
This  the  court  entirely  failed  to  do. 

It  has  been  held  that  "where  an  instmc- 
tion  •  •  •  is  not  in  proper  form,  but  per- 
tains to  a  material  Issue  in  the  case  as  made 
by  the  evidence,  the  court  should  correct  it 
and  give  it  in  proper  form,  if  he  has  not  oth- 
erwise instructed  upon  that  issue ;  and  after 
such  request  It  is  error  for  him  to  fall  or  re- 
fuse to  give  an  Instruction  upon  such  issue." 
Roberson  v.  United  States,  4  Okl.  Cr.  337,  111 
Pac.  984 ;  Mcintosh  t.  State,  8  OkL  Cr.  469, 
128  Pac.  736;  Morris  ▼.  Terr.,  1  OkL  Cr.  61», 
99  Pac,  '760,  101  Pac  Ul;  FairjTleve  t. 
State,  10  Okl.  Cr.  100,  134  Pac.  837.  It 
was  the  duty  of  the  court  after  this  re- 
quest to  instruct  the  jury  that  such  con- 
tradictory statements  could  only  be  oom- 
sldered  by  them  for  the  purpose  of  affect- 
ing the  credibility  of  the  witness  George 
Cudjo,  and  for  no  other  purpose.  These  con- 
tradictory statements  by  George  Cudjo  were 
in  no  sense  original  evidence  against  this 
defendant,  but  the  jury  was  l^t  open  to  con- 
sider them  for  any  purpose  it  might  have 
seen  fit  This  was  error,  and  especially  prej- 
udicial to  the  defendant  in  this  case  because 
his  entire  defense  was  based  upon  the  testi- 
mony of  this  w^itness. 

In  Sturgls  v.  State,  2  OkL  Cr.  362,  102  Pac. 
57,  this  court  held : 

"When  contradictory  statements  made  by  a 
witness  are  admissible  In  evidence  for  the  pur- 
pose of  impeaching  him,  they  must  be  confined  to 
contradictions  of  the  testimony  of  the  witness 
wbicJi  are  injurious  to  the  party  seeking  to  im- 
peach him,  and  it  is  the  duty  of  the  court  to 
claarly  infonn  the  jury  that  such  statements 
cannot  be  considered  as  Independent,  snbstan- 
tlve  evidence  against  or  in  favor  of  the  defend- 
ant, and  that  the  jury  can  only  consider  such 
contradictory  statements  for  the  purpose  of  af- 
fecting the  credibility  of  the  witness,  if  they  de- 
lude that  such  statements  do  have  this  cftect, 
and  that  it  is  unlawful  for  the  jury  to  consider 
such  statements  for  any  other  purpose." 

The  refusal  of  the  trial  court  to  instracC 
the  jury  on  the  purpose  for  whldi  this  testi- 
mony was  alone  receivable  requires  a  reversal 
of  this  judgment 

[S]  Other  matters  are  urged  in  the  brief  of 
counsel  for  defendant  in  error  which  appear 
to  be  .well  grounded,  especially  that  the  jury 
was  permitted  to  have  access  to  certain  tes- 
timony, given  at  the  preliminary  examination, 
of  witnesses  who  were  not  examined  on  the 
trial.  It  appears  that  the  entire  transcript  of 
the  testimony  given  at  the  preliminary  exam- 
ination was  upon  request  allowed  to  be  taken 
to  the  jury  room  for  the  purpose  of  permit- 
ting the  jury  to  reed  certain  portions  of  sudi 
evidence  introduced  upon  the  trial  both  as 
original  and  Impeaching  evidence.  While  It 
is  not  clearly  shown  that  the  jury  considered 
or  read  any  of  this  evidence  except  such  as 
was  Introduced  upon  the  trial  of  this  case, 
it  Is  clearly  evident  that  the  opportunity  to 
receive  and  examine  other  evidence  than  that 
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^received  In  coiirt  was  afforded.    This  should 
xaot  be  permitted  under  any  circumstances. 

The  second  Bubdlvlslon  of  section  6937, 
lEev.  Laws,  makes  It  ground  for  new  trial  for 
■tile  jury  to  receive  evidence  out  of  court  other 
t:ban  that  resulting  from  a  view  of  the  prem- 
ises. Sections  5912  and  6913,  Kev.  Laws,  pro- 
"vlde: 

"On  retirins  for  deliberatiOD  the  jury  may  take 
ivith  them  the  written  instructions  given  by  the 
court,  the  forma  of  verdict  approved  by  the  court, 
and  all  papers  which  have  been  received  as'  evi- 
dence in  the  cause,  except  that  they  shaU  take 
copies  of  such  parts  of  public  records  or  private 
docuhients  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them 
in  possession." 

"After  the  jury  have  retired  for  deliberation, 
if  there  be  a  disagreement  between  them  as  to 
any_  part  of  the  testimony  or  if  the^  desire  to 
be  informed  on  a  point  of  law  arising  in  the 
cause,  they  mast  require  the  officer  to  conduct 
them  into  court.  Upon  their  being  brought  into 
court,  the  information  required  must  be  given  in 
the  presence  of,  or  after  notice  to  the  county 
attorney  and  the  defendant  or  his  counsel,  or 
after  they  have  been  called." 

Had  there  been  a  disagreement  between 
Jnrors  as  to  any  testimony  introduced  other 
than  the  documentary  evidence,  the  jury 
should  have  been  returned  into  court  and  the 
evidence  read  to  them.  And  where  the  evi- 
dence Is  written  or  documentary,  and  Is  at- 
tached to  other  such  evidence  not  Introduced 
on  the  trial,  It  should  be  detached  from  that 
not  Introduced  before  the  jury  is  permitted 
to  take  the  same  to  the  jury  room.  The  fore- 
going statutes  should  be  strictly  complied 
with,  as  It  is  a  substantial  right  of  the  de- 
fendant to  have  the  jury  kept  free  from  any 
improper  influences  while  considering  Its  ver- 
dict as  well  as  during  the  entire  progress  of 
.the  trial. 

[2]  Another  matter  which  is  complained 
of,  and  will  in  all  probability  likely  arise  on 
a  retrial  of  this  charge,  is  that  the  court 
'erred  in  admitting  that  part  of  the  dying 
declaration  of  Gammill  in  which  he  said, 
"Those  negroes  shot  me  and  robbed  me." 
It  Is  contended  that  this  evidence  should 
have  been  excluded  because  it  was  nothing 
more  than  the  opinion  of  the  deceased,  and 
the  deceased.  If  living,  would  not  have  been 
permitted  to  testify  to  such  effect.  There 
seems  to  be  two  rules  upon  this  question: 
First,  the  strict  rule  which  is  followed  by 
some  courts  to  the  effect  that  It  is  indispensa- 
ble that  the  dying  declaration  should  consist 
solely  of  facts  and  not  of  conclusions  or 
opinions;  and,  second,  the  liberal  one  that 
opinion  rule  is  not  necessarily  applicable  to 
dying  declarations. 

The  latter  rule  is  pointed  out  by  this  court 
in  the  case  of  Blair  v.  State,  4  Okl.  Cr.  350, 
111  Pac.  1003.  The  doctrine  Is  well  estab- 
lished in  this  state  that  matters  like  this 
should  be  construed  liberally.  This  rule  is 
laid  down  by  Prof.  Wlgmore  in  his  work  on 
Evidence,  (  1447,  as  follows: 

"The  opinion  rule  bas  no  application  to  dy- 
ing declarations.    The  theory  of  that  rule  (post. 


{  1918)  is  that,  wherever  the  witness  can  state 
specifically  the  detailed  facts  observed  by  him, 
the  inferences  to  be  drawn  from  them  can  equal- 
ly well  be  drawn  by  the  jury,  so  that  the  witness' 
inferences  become  superfluous.  Now,  since  the 
declarant  is  here  deceased,  it  is  no  longer  pos- 
sible to  obtain  from  him  by  questions  any  more 
detailed  data  than  his  statement  may  contain, 
and  hence  his  inferences  are  not  in  thte  instance 
superfluous,   but  are  indisiwnsable." 

Numerous  cases  are  dted  in  the  note  to 
this  section  which  disclose  that  expressions 
very  similar  to  the  one  here  made  by  the  de- 
ceased have  been  admitted,  sudi  as  the  fol- 
lowing: 

"He  cut  me  for  nothing."  "He  killed  me  for 
nothing."  "I  know  that  one  of  the  two  shot  me." 
"You  have  killed  me  without  cause."  "They 
have  murdered  me."  "He  shot  me  down  like  a 
dog,"  etc. 

— all  of  which  contain  certain  expressions  of 
opinion  and  conclusion  on  the  part  of  the 
deceased.  Applying  the  liberal  rule,  there- 
fore, which  we  hold  to  govern  in  this  state, 
it  is  our  opinion  that  the  statement  afore- 
said made  by  the  deceased  in  his  dying  dec- 
laration was  admissible. 

The  contention  that  because  whisky  is  con- 
traband property  In  this  state  as  against  the 
state  and  its  ot&cers  entitles  others  to  rob 
and  murder  In  order  to  obtain  possession  of 
it  from  one  who  is  using  it  unlawfully  is 
wholly  without  merit.  Neither  robbery  nor 
murder  may  be  justified  or  excused  on  such 
a  ground. 

For  the  reasons  given  the  judgment  of 
conviction  is  reversed  and  the  cause  remand- 
ed. The  warden  of  the  state  penitentiary  is 
instructed  to  surrender  the  defendant  to  the 
custody  of  the  sheriff  of  Seminole  county 
upon  proper  demand  at  said  penitentiary. 

DOILE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


GANT  V.  STATE.    i(No.  A-2549.) 

(Criminal  Court  of  Appeals  .of  Oklahoma. 

May  19,  1917.) 

(ByUabui  hy  the  Court.) 

Criuinai.  Law  <8=>1159(2)  —  Conviction  — 

Rbvebsal. 
When  all  of  the  evidence  introduced  at  the 
trial  of  a  criminal  case,  considered  together, 
is  sufficient  to  authorize  a  legitimate  conclu- 
sion of  guilt  by  the  jury,  a  judgment  of  convic- 
tion will  not  be  reversed  on  appeal. 

[Ed.  Note.— I\>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J  3075.] 

Error  from  County  Court,  Jefferson  Coun- 
ty;   Ben  F.  Saye,  Judge. 

O.  P.  Gant  was  convicted  of  violating  the 
prohibitory <  law,  and  he  brings  error.  Af- 
firmed. 

Bridges  &  Vertrees,  of  Waurika,  for  plain- 
tiff in  error.  R.  McMillan,  Asst  Atty.  Gen., 
for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
O.  P.  Gant,  was  convicted  at  the  July,  1916, 
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term  of  the  county  court  of  Jefferson  coun- , 
ty,  on  a  charge  of  having  unlawful  posses- 
sion of  intoxicating  liquors  with  intent  to 
sell  the  same,  and  his  punishment  'fixed  at 
a  fine  of  $50  and  imprisonment  in  the  coun- 
ty Jail  for  30  days.  An  appeal  was  duly 
prosecuted  to  this  court 

The  only  proposition  urged  in  the  brief  is 
that  the  judgment  is  contrary  to  the  evi- 
dence. 

It  appears  that  plaintiff  in  error  Is  a 
farmer,  living  near  Waurika,  and  at  the 
time  of  the  charge  was  building  a  residence, 
pending  the  completion  of  which  he  was  liv- 
ing in  a  tent  near  by ;  that  he  went  to  Byers, 
Tex.,  and  got  two  barrels  of  beer  and  brought 
them  home.  On  thfe  day  he  arrived  with  the 
beer,  a  deputy  sheriff  living  at  Ardmore  tel- 
ephoned the  sheriff  of  Jefferson  county  to  be 
on  the  lookout  for  a  wagonload  of  intoxi- 
cating liquors.  A  deputy  from  the  sherlfTs 
ofilce  picked  up  the  trail  of  the  wagon, 
which  led  to  the  camp  of  the  defendant. 
When  they  arrived  at  his  place  he  told  them 
that  he  had  two  barrels  of  beer  and  had 
bought  them  for  his  own  use.  Some  argu- 
ment was  had,  and  the  deputies  agreed  to 
leave  the  beer  until  the  plaintiff  In  error 
could  come  into  town  to  see  the  sheriff.  He 
came  into  town  the  following  morning,  but 
the  sheriff  was  absent.  He  then  returned  to 
Ills  camp.  The  deputies  again  visited  the 
camp,  and  could  find  only  five  bottles  of 
beer.  When  defendant  was  questioned  con- 
cerning the  disposition  of  the  beer,  he  told 
them  it  had  been  stolen.  One  witness  testi- 
fied that  he  bought  beer  at  a  tent  located  in 
the  direction  of  where  the  tent  of  the  plain- 
tiff in  error  was  admittedly  situated;  that 
be  made  a  dieck  for  the  same  payable  to 
O.  P.  Gant  This  witness  declined  to  Identi- 
fy the  plaintiff  in  error  as  the  person  from 
whom  he  purchased.  He  was  a  very  re- 
luctant witness,  and  was  apparently  en- 
deavoring to  shield  the  plaintiff  in  error. 

One  of  the  other  witnesses  who  was  In 
the  party  at  the  time  was  a  very  unwilling 
witness,  and  gave  no  incriminating  evidence, 
bnt  admitted  being  in  the  party. 

The  plaintiff  In  error  produced  a  number 
of  witnesses  in  his  own  behalf,  who  testi- 
fied tba(  they  had  worked  on  the  house  he 
was  building  as  carpenters  and  paper  hang- 
ers ;  that  they  had  seen  beer  and  had  drunk 
beer  there,  but  had  never  seen  any  sold  at 
any  time.  One  of  these  witnesses  testified 
that  he  worked  there  in  April ;  that  another 
tent  was  located  near  by  the  Gant  tent  some 
time  during  May,  but  tiiat  It  was  not  there 
at  the  time  the  offense  was  said  to  have  been 
committed. 

The  plaintiff  In  error  himself  testified,  ad- 
mitting that  he  had  the  beer.  He  denied 
selling  any ;  denied  knowing  the  state's  wit- 
nesses; denied  receiving  a  check  payable  to 
bis  order  for  beer.  He  admitted  telling  the 
sheriff's  deputies  at  one  time  that  the  beer 


had  been  stoleo  and  at  another  time  that 
it  was  In  a  pond.  He  said  that  one  of  bis 
small  children  took  the  beer  out  of  the  bai^ 
rels  and  put  It  in  the  pond  while  be  was  gone 
to  town  to  see  the  sheriff ;  that  he  used  the 
beer  instead  of  drinking  water  on '  account 
of  the  fact  that  there  was  no  drinldng  wa- 
ter nearer  than  a  mile,  and,  further,  that 
some  physician  had  advised  him  to  use  beer 
on  account  of  the  Ul  health  of  his  wife. 

W^  are  unable  to  agree- with  counsel  that 
this  conviction  is  contrary  to  the  evidence. 
The  testimony  offered  by  the  plalntUT  In  er- 
ror in  his  defense,  taken  together  wltli  the 
facts  offered  b^  the  state,  raised  an  issue  ex- 
clusively for  the  Jury  to  determine.  The 
testimony  of  plaintiff  in  error  is  such  that 
the  Jury  was  warranted  in  scrutinizing  care- 
fully this  transaction.  It  Is  a  most  unrea- 
sonable and  unbelievable  story  that  an  or- 
dinary farmer  would  drive  15  or  20  miles  to 
get  two  barrels  of  beer  at  a  cost  of  $26  to  be 
used  for  drinking  water,  instead  of  hauling 
a  barrel  of  water,  which  would  cost  nothing, 
the  distance  of  a  mile.  It  is  not  unreason- 
able for  people  in  ordinary  circumstances  to 
drink  beer  in  Uea  of  tea  or  coffee  with  their 
meals,  or  even  more  frequently,  but  to  ask 
a  Jury  of  Intelligent  men  to  believe  that  an 
ordinary  farmer  suspended  the  use  of  water 
altogether,  and  substituted  beer,  was  pre- 
suming a  little  too  much.  When  this  kind 
of  defense  to  a  charge  of  having  the  unlaw- 
ful possession  of  liquor  with  intent  to  sell 
same  is  made,  and  a  conviction  follows,  the 
judgment  will  not  be  disturbed  on  appeal. 

Taking  all  of  the  facts  disclosed  by  the 
record  together,  we  are  of  oi^nion  that  the 
judgment  of  the  trial  court  should  not  be 
reversed  on  the  ground  that  it  is  contrary 
to  the  evidence. 

The  Jury  saw  and  heard  aU  the  evidence, 
observed  all  of  the  witnesses  on  the  stand, 
and  were  citizens  of  the  same  commnnity, 
and  probably  neighbors  to  the  accused.  They 
found,  under  their  oaths,  that  he  was  gnllty 
of  having  this  liquor  in  his  possession  with 
intent  to  sell  the  same,  and  the  local  court 
approved  their  verdict  The  circumstances 
and  proof  offered  are  snch  that  this  dedoo- 
tion  was  legitimate. 

Affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


MURPHT  et  al.  ▼.  STATE.    (No.  A-2487.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Blay 

19,  1917.) 

(Sgttabu»  by  <Ae  Court.) 

Obiuinai.  Law  «s»1115(1)  —  Tbiai.  —  Sbve» 

ANCE — Discretion  of  Court — ^Bevikw. 
Under  Procedure  Criminal,  §  5878,  Rev. 
Laws  1910,  when  two  or  more  defendants  are 
jointly  prosecuted  for  a  misdemeanor,  the  irrant- 
ing  or  refusal  of  a  severance  rests  in  the  discre- 
tion of  the  court.     The  exercise  of  ancli  dia- 
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cretion  is  reviewable;  bat,  to  be  reviewed,  the 
case-made  or  bill  of  exceptions  must  show  an  ap- 
plication for  severance  setting  ont  sufficient 
grounds  therefor,  and  supported  by  affidavits  or 
oral   testimony. 

[£}d.  Note.— For  other  cases,  see  Criminal 
X^w.  Cent  Dig.  gg  2922,  2923,  2926.] 

Appeal  from  Superior  Court,  Muskogee 
County;   H.  R.  Thurman,  Judge. 

^Tilllam  Murphy  and  Mrs.  R.  T.  Kane 
•were  convicted  of  the  violation  of  the  pro- 
hibitory law,  and  they  appeal.  Reversed  as 
to  defendant  Murphy,  and  affirmed  as  to 
defendant  Kane. 

W.  W.  Momyer,  of  Muskogee,  for  plaintiffs 
in  error.  The  Attorney  General  and  H.  Mc- 
Millan, Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  Information  in  this  case 
Jointly  charged  that  Will  Murphy,  Mrs.  R. 
T.  Kane,  and  R.  D.  (Dudle)  Minter  did  on 
the  23d  day  of  February,  1915,  knowingly 
and  unlawfully  have  the  possession  of  certain 
Intoxicating  liquors,  to  wit,  seventeen  pints  of 
beer  and  three  small  drinking  glasses  full  of 
wUsky,  with  the  Intention  then  and  there  on 
the  part  of  them  to  sell  the  same.  When 
the  case  was  called  for  trial  the  county  at- 
torney dismissed  as  to  the  defendant  Minter, 
whereupon  the  plaintiffs  In  error  each  oral- 
ly moved  'the  court  for  a  severance  of  the 
case  against  them,  and  a  separate  trial  there- 
of, which  motions  were  by  the  court  over- 
ruled. The  trial  proceeded,  and  they  were 
convicted,' and  their  punishment  assessed  at 
a  fine  of  $50  find  30  days'  confinement  in  the 
county  jail.  From  the  judgments  rendered 
on  the  verdict  they  appealed. 

The  first  error  assigned  Is  that  the  court 
erred  In  refusing  to  grant  a  severance.  Un- 
der our  Procedure  Criminal: 

"When  two  or  more  defendants  are  jointly 
prosecuted  for  a  felony,  any  defendant  requiring 
it  must  be  tried  separately.  In  other  cases  de- 
fendants jointly  prosecuted  may  be  tried  sepa- 
rately or  jointly,  in  the  discretion  of  the  court." 
Section  5878,  Rev.  Laws  1910. 

In  Steen  v.  State,  4  Okl.  Cr.  809,  HI  Pac. 
1097,  this  court  said: 

"The  exercise  of  the  discretion  here  given  to 
the  trial  court  in  granting  or  refusing  a  sever- 
ance in  a  misdemeanor  case  is  reviewable;  but, 
to  make  the  same  the  subject  of  review,  the  case- 
made  or  bill  of  exceptions  mnst  show  an  appli- 
cation for  a  severance  setting  out  some  unusual 
and  extraordinary  condition  or  state  of  facts  in 
connection  with  the  case  which  would  materially 
prejudice  the  rif^ts  of  tlie  applicant  in  a  joint 
trial,  and  this  must  be  supported  by  affidavits  or 
oral  testimony,  and  it  may  be  controverted  by 
the  state  in  the  same  way.  In  the  absence  Ot 
such  showing  on  the  part  of  the  applicant  the 
trial  court  cannot  know  and  is  not  required  to 
anticipate  that  a  situation  will  arise  in  the  trial 
justifying  a  severance.  The  fact  that  the  trial 
does  subsequently  develop  such  a  situation  is 
immaterial;  and  unless  such  application  is  filed 
and  thus  supported,  there  is  nothing  before  the 
court  calling  for  the  exercise  of  the  discretion 
given  it" 

In  the  case  at  bar  the  record  falls  to  show 
open  what  ground  the  plaintiffs  In  error 
based  their  demand  for  a  separate  trial.    It 


follows  that  the  motions  for  separate  trials 
were  properly  overruled. 

The  only  other  assignment  of  error  in  the 
case  may  be  considered  under  that  of  the 
insufficiency  of  the  evidence  to  support  the 
verdict  and  the  Judgmenta  The  substance 
of  the  testimony  of  the  state's  witnesses,  J. 
D.  Robblns,  B.  D.  Hughes,  and  Doyle  Jay, 
deputy  sheriffs,  was  that  on  the  day  alleged 
they  went  to  the  second  floor  of  the  Alaska 
Building,  In  Muskogee,  where  Mrs.  Kane 
was  conducting  a  rooming  house,  and  in  an 
ice  box  in  one  of  the  rooms  found  seventeen 
pint  bottles  of  beer  and  a  tray  with  three 
glasses  on  It,  partly  filled  with  whisky;  that 
while  they  were  removing  the  liquor  Mrs. 
Kane  knocked  the  glasses  off  the  tray;  that 
at  the  time  there  were  three  men  in  another 
room  across  the  hallway;  that  Dudle  Min- 
ter was  there.  Witness  Robblns  testified 
that  shortly  after  Will  Mui'phy  appeared  and 
said  he  did  not  want  us  to  arrest  the  woman 
this  time,  and  that  it  was  his  place.  The 
state  also  Introduced  in  evidence  a  certified 
copy  of  the  records  of  the  United  States  in- 
ternal revenrae  collector  for  the  district  of 
Oklahoma,  showing  that  Mrs.  R.  T.  Kane 
had  paid  the  special  tax  required  of  retail 
liquor  dealers  for  six  months,  commencing 
January  1,  1915,  and  that  her  place  of  busi- 
ness was  her  rooming  house. 

As  a  witness  in  his  own  behalf  William 
Murphy  testified  that  he  did  not  own  or  ever 
have  any  Interest  In  the  building  or  the 
rooming  house;  that  he  called  there  when  the 
officers  were  raiding,  and  Had  a  conversa- 
tion with  witness;  Robblns,  wherein  he  offer- 
ed to  make  bond  for  Mrs.  Kane,  or  do  any- 
thing that  would  keep  the  officers  from  tak- 
ing her  to  jail;  that  he  did  not  say  that  he 
owned  the  place ;  that  he  went  there  in  an- 
swer to  a  telephone  call  from  Mrs.  Kane; 
that  she  was  arrested  and  wanted  him  to 
make  bond  for  her.  Mrs.  R.  T.  Kane,  as  a 
witness  In  her  own  behalf,  testified  that  she 
was  the  proprietor  and  sole  owner  of  the 
Blks'  rooms;  that  the  beer  In  question  was 
placed  In  her  ice  box  by  the  men  who  were 
sitting  in  her  parlor  room  and  the  glasses 
contained  ginger  ale;  that  the  men  said  they 
were  going  to  order  a  lunch  and  drink  the 
beer;  that  her  retail  liquor  dealer's  license 
was  secured  because  the  collector  had  told 
her  that  she  would  have  to  have  a  revenue 
license  to  sell  near  beer  or  anything  like 
that.  Dudle  Minter  testified  that  be  re- 
sides at  the  Blks'  rooms;  that  Mrs.  Kane 
owned  the  place,  and  he  knew  that  the  de- 
fendant Murphy  had  no  interest  In  the  place. 

As  to  the  defendant  Murphy,  we  are  of 
opinion  that  the  evidence  is  Insufficient  as  a 
matter  of  law  to  sustain  the  verdict  finding 
him  guilty,  and  for  this  reason  the  judgment 
of  conviction  Is  reversed  as  to  Murphy. 
However,  we  are  unable  to  see  any  ground 
upon  which  the  judgment  against  the  de- 
fendant Mrs.  Kane  should  be  reversed.  Find- 
ing no  material  error  i^  the  record,  JBffA.^1^ 
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there  being  evidence  sufficient  to  sustain  the 
verdict  against  her,  the  Judgment  as  to  Mrs. 
R.  1.  Kane  will  be  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


ALLEN  v.  STATED     (No.  A-2483.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma. 

May  19,  191T.) 

(Syllabv*  hp  the  Court.) 

1.  Criminai,  Law  <S=>1171(1)  —  Tbial  —  Re- 

UABKS    OK    COUNTT    AtTOBNBT. 

Remarks  of  tlje  county  attorney  in  his 
argument  will  be  considered  and  construed  in 
reference  to  the  evidence,  and  in  order  to  con- 
stitute reversible  error  the  impropriety  indulg- 
ed In  must  have  been  such  as  may  have  Improp- 
erly influenced  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.   §  3127.] 

2.  Cmminal  Law  <S=>1186(1)— AppeaIt-New 

TBIAI/— PUNDAMSNTAL    EbBOK. 

Where  the  guilt  of  the  appellant  is  clearly 
and  conclusively  established,  and  there .  is  no 
■  good  reason  to  believe  that  upon  a  second  trial 
an  intelligent  and  honest  jury  could,  or  would, 
with  reason  and  propriety  arrive  at  any  other 
verdict  than  that  of  guilt,  a  new  trial  will  not 
be  granted  except  for  fundamental  error. 

[EM.  Note.— FV)r  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  3215-3217,  3219,  3230.] 

3.  Cbiminal  Law  <©=>&"55(2)  —  Tbial  —  Mis- 
conduct or  JuBT— Use  of  Intoxioartb. 

The  use  of  small  quantities  of  whisky  or 
other  intoxicants  mixed  with  curative  drugs, 
or  diluted  and  used  strictly  for  metlicinal  pur- 
poses, by  jurors  when  not  deliberating  upon  the 
verdict,  is  not  such  misconduct  as  will  vitiate 
the  verdict  and  authorize  the  granting  of  a 
new  trial,  where  it  appears  that  such  jurors 
were  in  no  way  incapacitated  thereby  for  the 

? roper  performance  of  their  duties.     Hilton  v. 
'err.,    1    Okl    Cr.    566,    90    Pac.    163,  distin- 
guished. 

4.  Cbiminal    Law    ®=»9251A(4),    1174(5)    — 
Tbial — Mmconduct  of  Juet— Statute. 

Record  examined  as  to  other  alleged  miscon- 
duct of  jury,  and  held  not  reversible  error  in 
this  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  2252,  3175.] 

Error  from  Superior  Cotut,  Oklahoma 
County ;  Edward  Dewes  Oldfleld,  Judge. 

Robert  Allen  was  convicted  of  murder  and 
sentenced  to  imprisonment  for  life,  and  he 
brings  error.    Affirmed. 

Prulett,  Snlggs  &  Tripp,  of  Oklahoma  City, 
for  plaintiff  In  error.  S.  P.  Freellng,  Atty. 
Gen.,  and  R.  McMillan,  Asst.  Atty.  Gen.,  for 
the  State. 

MATSON,  J.  A  statement  of  facts  will 
not  be  necessary  for  at  determination  of  the 
questions  presented  In  this  appeal,  exc^t  to 
state  that  the  evidence  upon  the  part  of  the 
state  shows  a  willful,  premeditated  and  In- 
tentional killing  without  any  justifiable  or  ex- 
cusable cause,  while  the  defendant  claimed 
either  that  he  was  too  drunk  to  know  what 
he  was  doing,  or  else  he  killed  the  deceased 
in  self-defense.    The  defendant's  testimony  Is 


conflicting  as  to  which  theory  of  defense  be 
relied  upon.  The  theory  of  temporary  In- 
sanity as  well  as  self-defense  we*e  both  cov- 
ered by  the  court's  Instructions.  The  sole 
errors  relied  upon  relate  entirely  to  alleged 
improper  argument  on  the  part  of  the  as- 
sistant county  attorney  and  improper  con- 
duct of  the  jury  while  Impaneled  and  consid- 
ering tBe  evidence  in  the  case.  The  first  al- 
leged error  relied  upon  for  a  reversal  is  the 
Improper  conduct  and  argument  of  the  as- 
sistant county  attornej'.  The  excerpts  from 
said  argument  contained  in  the  brief  of  plain- 
tiff in  error  which  are  claimed  to  be  iiuproi>- 
er  and  prejudicial  to  this  appellant  are  as 
follows: 

First:  "You  took  the  life  of  a  man  who  was 
there  defenseless.  You  know  it,  Allen.  You 
were  there.    You  know  it" 

This  remark  was  objected  to  by  counsel 
for  the  appellant,  and  that  part  of  the  argu- 
ment "You  know  it,  AUen,"  was  by  the  court 
promptly  stricken,  and  the  Jury  admonished 
not  to  consider  It. 

Second:  "If  you  went  home  to  your  wife  and 
little  children  and  told  them  what  you  had 
heard  from  the  witnesses,  what  would  th^ 
conscience  tell  them?" 

Counsel  for  appellant  made  the  following 
objection  to  this  line  of  argument: 

"Note  our  exceptions  to  that  argument  as  not 
le^timate  and  not  gormaue  to  the  case." 

Third:  "No,  you  would  not  say  that  child's 
conscience  told  it  wrong.  Dou't  go  h<nne  and 
have  a  child  tell  you  those  things." 

To  the  foregoing  statement  the  following 
objection  was  Interposed  by  counsel  for  ap- 
pellant: 

"We  object  to  this  kind  of  argument  as  be- 
ing made  for  the  purpose  of  arousing  preju- 
dice only." 

Fourth:  "Go  home  and  look  your  dear  wife 
in  the  face.  When  you  speak  to  her  and  she 
says,  'John,  what  did  you  do  in  the  face  of  that 
testimony  V  You  do  not  have  any  doubt  of 
his  guilt" 

To  the  foregoing  counsel  for  appellant  ob- 
jected as  follows: 

"We  object  as  not  germane  or  legitimate  ar- 
gument, not  relevant  and  note  our  exceptions." 

Fifth:  "Lot's  go  beyond  the  personalities  in 
this  case  and  get  down  to  the  real  issues.  There 
is  no  politics  in  this  case.  Prulett  took  it  out 
when  ae  discovered  a  man  with  a  John  Fields 
button  on." 

To  the  foregoing  remark  counsel  for  the 
appellant  excepted  as  follows:     • 

"Note  our  exceptions  to  that  argument" 

After  which  the  county  attorney  continued 
as  follows: 

"I  don't  care  for  your  exceptions.  Who 
brought  that  into  this  case?  Not  a  man  on  the 
Jury  will  say  that  I  brought  it  in  here.  Where 
does  It  cut  any  figure  anyway?  Be  courageous, 
men;" 

Whereupon  counsel  again  excepted  as  tsA- 

16ws: 

"Note  our  exceptions  to  the  argument  of 
counsel  as  being  highly  improper." 

"By  the  Court:  Just  a  minute,  Mr.  Choate. 
gentlemen  of  the  jury,  these  arguments  of  coun- 
sel both  for  the  state  and  the  defendant  in  rc- 
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gard  to  polities  bavins  entered  into  this  case; 
the  court  falls  to  see  where  any  politics  has  en- 
tered, and  fails  to  see  where  it  is  relevant  or 
should  be  commrnted  upon  by  counsel  for  the 
state  or  the  defendant  either  one.  You  will 
therefore  disregard  all  statements  of  counsel  in 
resard  to  politics  having  entered  int»  the 
case,  the  same  being  impertinent  and  not  prop- 
erly before  you." 

[1]  Tha  foregoing  excerpts  from  the  brief 
of  counsel  for  the  appellant  and  the  record 
itself  contain  all  the  statements  of  the  as- 
sistant county  attorney  alleged  to  be  Improp- 
er, and  the  rulings  of  the  trial  court  there- 
on. It  will  be  noted  that  although  there 
was  no  request  on  the  part  of  counsel  by  the 
appellant  that  the  court  withdraw  any  of 
this  argument  from  the  consideration  of  the 
Jury  that  the  court  of  its  own  motion,  how- 
ever, did  withdraw  certain  portions  of  this 
argument  from  the  jury  and  Instructed  the 
Jury  not  to  consider  it  The  assistant  coun- 
tj-  attorney  engaged  In  a  line  of  argument 
whidi  is  not  to  be  commended,  and  we  agree 
with  counsel  for  the  appellant  that  the  argu- 
ment made  had  a  tendency  to  appeal  to  the 
passion  and  prejudice  of  the  individual  mem- 
bers of  the  jury.  However,  It  is  not  such 
aiyument  as  the  making  of  which  is  a 
ground  for  a  new  trial  under  the  statutes  of 
this  state.  In  our  opinion,  this  ar^meut 
could  have  been  cured  by  its  withdrawal 
from  the  consideration  of  the  jury  by  the 
trial  court,  and  counsel  for  the  a;^>ellant 
shoQld  hav«  requested  Its  withdrawal  In  or- 
der that  the  court  might  have  cured  the  er- 
ror. If  any.  This  was  not  dtme.  Counsel  at 
the  time  only  saw  fit  to  object  and  take  an 
exception  without  any  ruling  by  the  trial 
court  upon  the  Impropriety  of  certain  of 
these  remarka  Others  the  trial  court  of  its 
own  motion,  as  heretofore  indicated,  saw  fit 
to  withdraw  and  admonished  the  Jury  not  to 
consider.  It  is  not  every  species  of  improp- 
er argument  that  justifies  this  court  in  re- 
versing a  judgment  of  conviction.  The  ar- 
gument may  be  improper,  but  the  proof  o'f 
guilt  may  also  be  so  overwhelming  that  it  Is 
evident  tliat  upon  a  second  trial  an  impartial 
and  Intelligent  jury  could  arrive  at  no  honest 
conclusion  except  that  of  guilt.  That  is  the 
situation  in  this  case.  The  proof  upon  the 
part  of  the  state  when  considered  In  connec- 
tion with  the  evidence  of  the  defendant  Is  so 
convincing  and  conclusive  that  it  is  readily 
to  be  seen  that  a  verdict  of  guilty  of  mur- 
der was  the  only  logical  conclusion  that  an 
Intelligent  jury  could  have  arrived  at  In 
this  case.  It  would  be  an  imposition  upon 
the  law-abiding  citizens  of  this  state  and  an 
unjust  burden  upon  the  taxpaying  pubUc  to 
reverse  this  judgment  because  of  these  al- 
leged errors  in  the  argument  where  no  re- 
quest was  made  to  have  the  trial  court  with- 
draw the  remarks  from  the  consideration 
of  the  jury.  It  Is  not  the  rule  in  Oklahoma 
that  error  presumes  injury,  but  this  court  is 
required  to  examine  the  entire  record  care- 
fully and  determine  from  all  the  facts  and 


(drcumstances  surrounding  the  case  (where 
the  error  Is  not  fundamental— 1.  e.,  such  as 
Involves  the  violation  of  some  express  con- 
stitutional or  statutory  right  of  the  defend- 
ant) to  determine  whether  the  error  con>- 
plalned  of  has  probably  resulted  in  a  mis- 
carriage of  Justice.  This  cannot  be  said  to  be 
true  in  this  Instance  because  of  the  conclu- 
sive proof  of  the  guilt  of  this  appellant. 

[2]  We  hold,  therefore,  that  where  tjie 
guilt  of  the  appellant  is  clearly  established, 
and  there  is  no  good  reason  to  believe  that 
upon  a  second  trial  an  Intelligent  and  hon- 
est jury  could  or  would  with  reason  and  pro- 
priety arrive  at  any  other  verdict  than  that 
of  guilt,  a  new  trial  will  not  be  granted  ex- 
cept for  fundamental  error. 

[3]  It  is  also  contended  that  the  jury, 
while  considering  the  evidence  in  the  case 
drank  whisky.  The  evidence  In  support  of 
this  alleged  grQund  for  a  new  trial  is  sub- 
stantially as  follows:  It  appears  that  after 
the  jury  was  Imimneled  and  while  the  evi- 
dence was  being  introduced  the  court  took  a 
recess  over  Thanksgiving  Day,  and  on  said 
day  the  jury  was  kept  together,  in  charge  of 
a  sworn  bailiff,  a  part  of  the  time  being  lo- 
cated in  a  room  at  a  hotel  in  Oklkhoma 
City.  One  of  the  Jurors  was  sick,  and  on 
the  recommendation  of  his  physician  was 
told  to  take  a  little  quinine  and  whisky.  In 
some  manner,  not  disclosed  by  the  record, 
this  juror  procured  a  half  pint  of  whisky, 
and  mixed  the  quinine  with  it,  and  during 
Thanksgiving  Day,  while  the  Jury  was  not 
considering  the  evidence,  this  Juror  drank 
the  greater  part  of  such  mixture.  It  appears 
also  that  another  Juror  drank  two  drinks  of 
this  mixture  on  that  day.  On  the  next  morn- 
ing before  going  to  the  trial  this  sick  juror 
took  one  drink  of  the  whisky  and  quinine. 

Tlie  foregoing  is  the  misconduct  complain- 
ed of.  Counsel  for  appellant  rely  largely  up- 
on the  decision  of  this  court  In  the  case  of 
Bilton  V.  Territory,  1  Okl.  Cr.  566,  99  Pac. 
163,  in  which  It  was  held: 

"The  use  of  intoxicating  liquor  as  a  beverage 
by  a  juror  during  the  trial  and  consideration 
of  a  capital  case  will  vitiate  a  verdict  of  guilty, 
and  entitle  the  accused  to  a  new  trial." 

It  will  be  noted  that  in  that  case  the  In- 
toxicating liquor  was  used  as  a  beverage, 
while  in  this  case  It  was  prescribed  as  a  medi- 
cine and  used  upon  the  advice  of  a  physician. 
In  the  Bilton  Case  the  whisky  was  drunk  at 
a  time  when  the  jury  was  considering  the 
evidence.  In  this  case  the  whisky  and  qui- 
nine was  taken  at  a  time  when  the  jury  was 
not  considering  the  evidence,  but  during  a 
recess  occasioned  by  the  happening  of 
Thanksgiving  Day.  It  also  appears  from 
the  Bilton  Case  that  th^  decisions  upon' 
which  that  holding  of  this  court  rests  are  bas- 
ed uptm  the  use  of  intoxicants  after  the  Jury  - 
had  retired  to  consider  of  its  verdict.  The 
drinking  of  whisky  or  any  other  intoxicating 
beverage  by  the  jury  or  by  Bay  member  there- 
of should  sot  be  tolerated,  and  the  baiUff  In 
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ciharge  of  a  Jury  should  be  very  careful  to 
guard  against  the  reception  and  ose  of  such 
Intoxicants  by  the  Jury. 

The  BlltMi  Case,  we  think,  Is  distinguisha- 
ble from  this  case.  Flr^,  in  that  In  the 
Bllton  Case  the  Jury  used  whisky  as  a  bev- 
erage and  dnuik  consideraJble  quantities  of 
tt  throughout  the  progress  of  the  trial,  while 
in  this  case  only  two  members  of  the  jury 
partook  of  whisky  mixed  with  quinine  as  a 
medicine,  and  then  during  a  recess  in  the 
trial,  and  it  is  not  shown  that  the  effect  of 
such  mixture  deadened  the  sensibilities  of 
the  Jurors  to  any  extent  whatever,  or  ren- 
dered either  of  thou  incapable  for  the  prop- 
er performance  of  tbdr  duties.  Further,  it 
is  not  contended  in  this  case  tliat  after  the 
Jury  retired  to  consider  of  their  verdict  that 
any  intoxicants  were  consumed  by  any  mem- 
ber thereof.  In  the  Bllton  Case  it  was  shown 
that  certain  members  of  the  Jury  drank 
whisky  at  a  saloon  "while  hearing  this  case 
and  deliberating  upon  their  verdict."  So 
that  it  may  be  readily  seen  that  the  facts  in 
the  Bllton  Case  are  very  dissimilar  to  the 
facts  in  this  case. 

The  Supreme  Court  of  Iowa  In  ttie  case  of 
State  y.  Morphy,  83  Iowa,  273,  11  Am.  Kep. 
122,  distinguishes  In  fact  and  principle  the 
case  of  State  v.  Baldy,  17  Iowa,  39  (dted 
with  approval  in  the  Bllton  Case),  as  follows: 

"It  is  next  assigned  as  error  that  the  court 
refused  to  set  aside  the  verdict  of  the  jury  on 
the  ground  that  one  of  the  jurors  drank  intoxi- 
cating liquor  during  the  progress  of  the  trial 
The  afSdavits  as  to  the  fact  that  the  juror 
did  BO  drink  are  not  set  out  in  full  in  the  ab- 
stract So  far  as  wo  are  able  to  determine  the 
circumstances  upon  the  abstract  and  arfcuments 
they  are,  that  one  of  the  jurors,  not  in  the  habit 
of  drinking,  was  ill  during  the  trial,  and  to<A 
for  medicinal  purposes,  without  medical  ad- 
vice or  prescription,  some  brandy  and  black- 
berry balsam  or  mixture;  that  it  was  done 
daring  tho  hearing  of  the  case  and  not  after 
the  jury  retired.  There  is  no  showing  or  claim 
that  its  effects  were  intoxicating  or  other  than 
remedial;  nor  is  it  shown  that  the  facts  con- 
cerning it  were  not  well  known  to  defendant 
and  his  counsel  at  the  time  and  before  the 
cause  was  submitted  to  the  jury.  The  case  is 
not,  either  in  its  facts  or  principles,  within 
State  V.  Baldy,  17  Iowa,  39,  nor  Ryan  v.  Har- 
row, 27  Iowa,  494  [1  Am.  Hop.  302],  and  there 
was  no  error  in  the  action  of  the  court  in  this 
respect." 

The  facts  in  the  Morphy  Case  are  very 
similar  to  the  fbcts  in  this  case.  In  the  case 
of  Gtlmanton  v.  Ham,  38  N.  H.  114,  the  use 
of  a  small  quantity  of  brandy  by  a  Juror  for 
medicinal  purposes  Is  held  not  to  .be  error 
where  his  disease  is  real  and  manifest,  and 
the  use  of  brandy  had  been  previously  pre- 
scribed by  a  physician.  This  later  case  dis- 
tinguishes the  principle  previously  announced 
by  Uiat  court  in  the  cases  of  State  v.  Bul- 
laid,  16  N.  H.  139,  and  Lelghton  v.  Sargent, 
31  N.  H.  119,  64  Am.  Dec.  323  (dted  with  ap- 
proval in  the  Bllton  Case),  although  the  for- 
mer decisions  were  not  mentioned.  In  Gtl- 
manton V.  Ham,  supra,  the  court  said: 

"We  see  no  sufficient  cause  for  setting  aside 
tho  verdict,  in  the  conduct  of  the  j^ror  in  driak- 
ing  a  small  quantity  of  brandy,  whicn,  upon  the 


evidence  before  us,  he  mnst  be  holden  to  have 
taken  only  and  strictly  as  a  medicine,  previous- 
ly prescribed  by  his  physician,  as  a  remedy  for 
tho  disease  under  which  be  was  maniieMly 
laboring  at  the  time,  and  not  as  a  beverage. 
It  was  taken  by  him  alone,  apart  from  and 
without  the  knowledge  of  any  of  his  fellows, 
in  good  faith,  as  a  remedial  agent  for  a  serioos 
and  troublesome  malady.  The  facts  fmmd  by 
tho  case  do  not  seem  to  us  to  differ  substantial- 
ly in  effect  from  what  they  would  have  been  if 
the  juror  had  carried  in  his  pocket  a  vial  nf 
medicine  for  the  relief  of  the  difficulty  under 
which  he  was  suffering,  and  bad  taken  a  dose 
of  it  on  one  of  the  numerous  occasions  when 
be  was  obliged,  as  the  consequence  of  bis  ill- 
ness, to  leave  the  juryroom.  His  disease  wss 
real  and  manifest,  and  not  feigned:  Uie  juror 
was  not  in  the  habit  of  using  spirituous  liq- 
uors; he  requested  tho  officer  to  obtain  thie 
small  quantity  of  brandy  for  him,  as  the  medi- 
cine prescribed  by  his  physician  for  the  disease 
under  which  he  was  palpably  suffering;  he 
drank  it  privately  as  a  medidne,  and  not  as 
a  beverage,  after  his  mind  was  made  up  in  the 
case;  and  it  is  impossible  to  conceive  how, 
under  the  circumstances,  tho  defendant  can 
have  suffered  from  the  influence  ot  the  l^uor 
upon  the  judgment  of  the  juror,  or  what  inju- 
rious influence  can  be  exerted  on  the  commu- 
nity as  the  result  of  such  an  occurrence,  llieie 
would  not  seem  to  have  been  anything  in  the 
conduct  of  the  juror,  as  disclosed  by  the  case, 
which  can  rightfully  be  regarded  as  imprudent 
or  injudicious,  much  less  deserving  the  severe 
reprehension  and  rebuke  which  would  be  involv- 
ed in  setting  aside  the  verdict  on  that  account." 

A  similar  distinction  Is  made  in  the  case 
of  Pope  V.  State,  36  Mlsa  121,  wherein  It  was 
held: 

"The  introduction  by  the  bailiff  of  intoxicat- 
ing liquors,  in  a  sufficient  quantity  to  produce 
drunkenness,  into  the  room  where  the  Jury  io 
a  felony  case  are  deliberating  upon  their  ver- 
dict, is  illegal  and  improper;  and  if  nodiing 
more  appear,  the  verdict  will  be  set  aside  upoa 
the  ground  that  the  jury  were  thereby  exposed 
to  an  improper  influeuco;  but  if  it  appear  that 
such  liquor  was  used  by  only  one  of  the  jury, 
who  was  sick,  and  that  he  was  not  intoxicated 
thereby,  the  presumption  which  would  other- 
wise arise  against  the  purity  of  the  verdict  is 
rebutted,  ana  it  will  not  be  disturbed." 

Other  cases  to  like  effect  are  State  v. 
Cucuel,  31  N.  J.  Law,  249,  and  People  v. 
Romero,  12  Cal.  App.  466,  107  Pac.  709. 

While  there  appears  to  be  a  direct  conflict 
In  the  authorities  as  to  whether  or  not  the 
use  of  intoxicating  liquors  as  a  beverage  b] 
members  of  the  Jury  during  the  progress  of 
the  trial  and  whUe  deliberating  upon  the 
verdict  Is  of  itself  sufficient  ground  for  gran^ 
Ing  a  new  trial,  there  appears  to  be  an  uni- 
formity of  modem  opinion  to  the  effect  that 
the  use  of  small  quantities  of  whisky  or 
other  intoxicants  mixed  with  curative  drugs, 
or  diluted,  and  used  strictly  for  medldnal 
purposes  by  Jurors  Is  not  such  misconduct  as 
will  vitiate  the  verdict  and  authorize  the 
granting  of  a  new  trial,  where  It  appears 
that  such  Jurors  were  In  no  way  rendered  In- 
toxicated or  incapadtat'ed  for  the  proper  per- 
formance of  their  duties.  There  Is  an  af- 
firmative showing  in  this  case  that  neither  of 
the  Jurors  who  partook  of  whisky  and  qui- 
nine were  in  any  .way  Incapacitated  thereby. 

[4J  Finally  it  is  contended  that  other  mis- 
conduct of  the  Jury  should  reverse  this  Judg- 
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ment.     Tbia  assignment  of  error  wten  to 
tbe  fact  that  during  recesses  taken  dnring  tbe 
progress  of  the  trial  the  Jqrors  were  permit- 
ted   to  have  access  to  certain  ,local  news- 
papers concerning  statements  of  other  homi- 
cides committed  In  Oklahoma  county  while 
tbe  trial  of  this  case  was  in  progress,  and 
also  during  a  recess  some  of  the  Jury  saw  the 
slierlfr  come  into  the  courthouse  carrying  a 
bat  -and  two  butcher  knives,  and  one  of  the 
Jurors  spoke  to  him  and  asked  him  If  that 
'vvas  all  he  got,  and  he'  replied,  "No,  I  got  one 
dead  one  and  five  live  ones.*'    It  Is  asserted 
that  this  conduct  is  such  as  to  greatly  preju- 
dice this  defendant  and  deprive  him  of  a  fair 
and  impartial  trial.     While  the  conduct  of 
the  Juror  in  yelling  to  the  sheriff  as  be  was 
passing  through  the  courthouse  is  subject  to 
criticism,  and  is  such  as  the  trial  court  should 
always  rebuke  should  attention  be  called  to  it, 
nevertheless   we   cannot  see   wherein   this 
defendant's   substantial    rights    were   preju- 
diced thereby.     Our  statutes  (secitions  6S99, 
5000,  and  5837,  Sevised  Laws)  provide  that 
there  shall  be  no  coi9munlcatl<m  with  the 
Jury  after  it  has  been  Impaneled  and  sworn 
to  try  the  case  by  any  person  on  any  subject 
connected  with  the  trial  Itself,  and  if  such 
a  communication  Is  had  It  is  ground  for  new 
trial,  and  the  verdict  should  be  set  aside.    In 
this  case  it  is  shown  conclusively  that  no 
person  was  permitted  to  communicate  with 
the  Jury  upon  any  subject  connected  with 
the  trial,  and  it  is  also  shown  that  the  news- 
pai>ar8  which  the  Jurors  were  permitted  to 
read  contained  no  statement  with  reference 
to  this  particular  trlaJ;    that  such  matters 
were  torn  or  cut  out  of  tbe  papers  before 
they  were  handed  to  the  Jurors.     No  statu- 
tory right  of  this  defendant  therefore  was 
violated,  the  Jury  did  not  discuss  these  out- 
side matters  in  any  way,  and  It  does  not 
appear  that  the  defendant  was  probably  in- 
jured by  such  alleged  misconduct;    but  on 
tbe  other  hand  the  testimony  of  the  persons 
called  by  the  defendant  in  support  of  the 
motion  for  new  trial,  In  our  opinion,  shows 
that  no  injury  ^as  occasioned  this  defend- 
ant by  any  of  these  matters  set  forth  in  the 
motlCH). 

Where  the  evidence  is  so  conclusive  and 
convincing  of  the  guilt  of  the  defendant  of 
the  degree  of  crime  of  which  the  Jury  found 
him  guilty,  before  this  court  may  set  such  a 
Judgment  of  conviction  aside  it  must  clearly 
appear  that  the  defendant  has  been  deprived 
of  some  constitutional  or  statutory  right,  or 
that  the  errors  complained  of  have  probably 
resulted  in  a  miscarriage  of  Ju^oe.  In  this 
case,  it  is  our  firm  conviction,  not  only  that 
there  has  been  no  miscarriage  of  Justice,  or 
that  tbe  defendant  has  been  deprived  of  any 
of  his  constitutional  or  statutory  rights,  but 
also  that  tbe  conviction  of  murder  received 
at  the  hands  of  the  Jury  was  the  only  honest 
verdict  which  an  intelligent  and  unbiased 
Jury  could  have  found  under  the  evidence. 


For  tbe  reasons  given,  tibe  judgment  of  the 
superior  court  of  Oklahoma  county  Is  af- 
fiimed. 

DOYLE.  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


FIBRSON  V.   STATE.      (No.   A-1978.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

J4ay  19.  1917.) 

(Svllabui  by  the  Court.) 
Cbimiwai,  Law  «s»784(1)— Instbuction— Gn- 

CUMSTANTIAL  EVIDENCB. 

When  the  state's  ease  is  based  wholly  upon 
circiimstantial  evidence,  and  tho  proof  offered 
by  the  defendants  discloses  ODly  facts  which 
tend  to  exonerate  him  from  the  commiRsion  of 
the  crime  charged,  an  instruction  on  arcum- 
stantial  evidence  should  be  riven  by  the  coart, 
and  it  is  error  to  refuse  to  do  so  when  it  is  re- 
quested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1883,  I960.] 

Error  from  District  Court,  McCurtain 
County;    Summers  Hardy,  Judge. 

Ellle  Pierson  was  tried  upon  a  charge  of 
murder,  convicted  of  manslaughter,  and  be 
brings  error..  Reversed. 

Amee,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  and  T.  J.  Barnes,  of  Idabel, 
for  plaintiff  in  error.  G.  M.  Barrett,  Co. 
Atty.,  of  Idabel,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Ellle  Pierson,  was  indicted  by  the  grand  Ju- 
ry of  McCurtain  county  in  1912,  Jointly  with 
one  Jotm  Flanagan,  for  the  murder  of  S. 
B.  Lyons^  a  negro,  in  April  of  that  year. 
Flanagan  was  never  apprehended.  The 
plaintiff  in  error  was  tried  in  December. 
1912,  convicted  of  manslaughter  In  the  first 
degree  and  his  punlshmenn  fixed  at  confine- 
ment in  tbe  state  penitentiary  for  a  term  of 
four  years. 

An  elaborate  statement  of  facts,  as  they 
were  developed  at  the  trial,  is  presented  in 
the  brief  of  the  plaintiff  In  error,  the  cor- 
rectness of  which  is  not  challenged  by  coun- 
sel for  the  state.  We  therefore  adopt  the 
same  for  the  purposes  of  this  opinion : 

"George  Lyons  tostified  on  behalf  of  the 
state  as  follows:  'I  am  15  years  of  age,  and  a 
son  of  the  deceased.  In  the  spring  of  1912  the 
deceased  was  working  at  Broken  Bow.  On  the 
Saturday  night  of  the  killing,  defendant  and  a 
tall  fellow,  neither  of  whom  I  had  ever  seen 
before,  came  to  deceased's  camp.  They  came 
in,  and  defendant  sat  leaning  against  the  bed. 
and  the  tall  fellow  went  outside  with  deceased 
and  talked  to  him.  They  came  back  into  the 
tent  and  got  deceased's  hat,  and  the  tall  fellow 
said  that  ho  had  three  cases  of  whisky  at  the 
log  camp,  and  he  wanted  deceased  to  go  with 
them  and  help  bring  it  to  the  camp  where  de- 
ceased stayed.  As  they  started  ont  deceased 
turned  around  and  aaid,  "Boys,  I  will  be  back 
after  while."  We  sat  up  and  waited  for  him, 
but  he  did  not  come  back,  and  we  went  to  bed 
and  to  sleep.  I  next  saw  deceased  on  the  fol- 
lowing Monday.  He  was  in  the  branch  by  the 
side. of  the  railroad,  dead.    His  throat  was  cut 
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Deceased  was  not  drinking  aaj  that  night  I 
do  not  know  whether  deceased  bought  anything 
from  the  two  men  that  night  or  not.  Deceased 
had  about  $50,  but  this  was  subsequently  found 
under  liis. pillow.' 

"Cross-examination:  'It  was  the  "tall  fellow" 
who  took  deceased  outside,  and  at  no  time  did 
the  defendant  say  anything.' 

"S.  L.  Brock  testified  in  behalf  of  the  state: 
'I  was  not  personally  acquainted  with  the  de- 
fendant, but  bad  seen  him  several  times.  De- 
ceased lived  in  the  camp.  I  saw  deceased  after 
he  was  killed,  dose  to  the  railroad  about  a 
quarter  of  a  mile  from  where  the  latter  lived. 
His  throat  was  cut.  I  saw  defendant  and  an- 
other fellow  on  Saturday  evening  before  the 
killing  about  three  miles  out  of  Broken  Bow 
going  towards  the  front.  Deceased  lived  at 
the  Qront  in  a  tout.' 

"H.  L.  Stiff  testified  in.  behalf  of  the  state: 
'I  was  a  constable  and  lived  near  Broken  Bow. 
I  did  not  see  the  deceased.  I  followed  the  do- 
fendant  and  Flanagan  from  Broken  Bow  to 
John  Beavers'  house,  where  they  spent  the  night; 
learned  there  that  they  had  gone  to  Hochatown. 
At  Hochatown  I  found  that  they  had  gone  to 
Grannis,  Ark.  Defendant's  mother  lived  at 
Grannis;  I  went  to  Grannis  and  had  a  deputy 
sheriff  there  arrest  defendant.  I  asked  defend- 
ant where  Flanagan  was,  and  the  latter  replied 
that  he  didn't  know;  guessed  he  was  in  Louisi- 
ana by  that  time,  as  he  left  that  morning  on 
the  train.  A  little  later  defendant  said  that 
Flanagan  was  over  at  Frank  Arnold's,  his 
brother-in-law.  I  went  to  Frank  'Arnold's,  and 
the  latter  said  that  Flanagan  bad  been  gone 
HO  minutes.  1  )efendant  made  a  statement  to  me 
in  regard  to  the  killing.  He  said  they  were  down 
there  in  the  pole  camps;  that  Flanagan  sold 
the  deceased  some  whisky,  and  when  the  latter 
got  his  pocketbook  out  to  ipay  for  it,  Flanagan 
saw  he  had  some  money,  about  $17,  and  when 
it  got  dark  Flanagan  decided  to  get  deceased 
out  and  relieve  him  of  that  money.  So  he  de- 
coyed him  off  to  carry  some  whisky  he  had  hid, 
and  got  him  out  and  searched  him,  and  found 
that  deceased  didn't  havo  any  money,  and 
Flanagan  got  mad  and  beat  him  around  there 
awhile,  and  defendant  heard  the  negro  strug- 
gling, and  said  to  Flanagan,  "Don't  kill  him!" 
and  Flanagan  said,  "I  have  done  killed  the  son 
of  a  bitch  now;"  that  Flanagan  threw  the  body 
in  tho  branch;  that  they  went  to  Bndcen  Bow, 
from  there  to  Bob  Beavers',  thence  to  John 
Beavers,'  from  thereto  Hochatown,  and  thence 
to  Arkansas.' 

"Cross-examination:  'Defendant  never  stated 
that  ho  had  anything  to  do  with  the  killing,  but 
said  that  the  other  fellow  did  it.  He  never 
said  that  he  had  taken  any  part  in  decoying  the 
negro  off  or  in  killing  him.  He  said  he  was  sit- 
ting on  the  spur  a  few  feet  away  from  Flana- 
gan, Bo  said  that  Flanagan  threw  him  in  the 
branch.  Defendant  voluntarily  returned  with 
me  from  Arkansas.' 

"Here  the  state  rested,  whereupon  the  defend- 
ant introduced  tho  following  evidence: 

"B.  L>.  Beavers,  Jr.,  testified  on  direct  exami- 
nation: 'I  know  the  defendant,  and  have  seen 
Flanagan.  Some  time  during  the  night  in 
which  Lyons  was  killed  Flanagan  and  defend- 
ant came  to  my  house  and  knocked  on  the  door, 
^d  I  got  up  and  let  them  in.'  The  defendant 
at  this  time  offers  to  prove  by  the  witness  that 
on  the  night  of  the  kUUng,  between  9  and  11 
o'clock,,  the  defendant,  with  the  said  John 
Flanagan,  came  to  the  witness'  house  with  the 
said  John  Flanagan,  and  there  in  the  presence 
and  hearing  of  the  defendant  stated  to  the  wit- 
ness that  he  didn't  care  to  sleep  any  that  night; 
that  he  had  killed  a  negro  down  on  the  front, 
and  was  leaving  the  state  of  Oklahoma;  that 
the  defendant  had  to  go  with  him;  that  the 
defendant  took  no  part  whatever  in  the  killing, 
and  defendant  in  no  way  was  responsible  for 
the  killing.    (State  objects.    Objection  sustain- 


ed, to  which  drfendant  excepts.)  I  bad  no  talk 
with  defendant  that  night,  but  the  next  morn- 
ing, when  Flanagan  stepped  into  another  room 
to  comb,  defendant  said.  ''Well,  you  heard  what 
we  had  to  say  last  night,  and  it  is  tme:  I 
want  you  to  get  the  officers  as  quick  as  poasiUe 
and  follow  us;  I  will  try  to  get  him  to  go  to 
Bob'a  to-night,  and  yon  go  there;  and  if  I 
don't  and  go  on  to  Arkansas,  you  will  find  him 
there."  I  was  unable  to  find  Mr.  Stiff,  who 
was  an  officer,  but  I  told  Mr.  Byrd.  the  city 
marshal,  about  it,  and  he  got  Mr.  Stiff:  and 
Stiff,  Mr.  Gravis,  the  night  marshal  of  Broken 
Bow,  myself,  and  another  man  went  to  my  fa- 
ther's on  the  request  of  the  defendant  to  fol- 
low them  there.  ,We  did  not  find  than  there. 
The  other  men  went  to  HotAatown,  and  Stiff 
and  I  went  on  to  Arkansas.  We  fonnd  the  de- 
fendant at  Grannis,  Ark.,  but  did  not  find  Flan- 
agan.' 

"Cross-examination:  1  told  Mr.  Byrd  abont 
it  either  the  next  day  or  the  day  following.  He 
was  the  only  one  I  had  told.    I  told  him  before 

1  heard  of  any  reward  being  offered.  I  had 
heard  nothing  of  the  killing  except  what  Flana- 
gan and  tho  defendant  told  me  at  my.  house. 
We  found  the  defendant  at  my  uncle's,  about 

2  miles  from  Grannis.  Willis  Hnngate  brooght 
him  there.  We  were  looking  for  Flanagan.  I 
had  known  the  defendant  abont  all  my  life. 
That  was  the  first  time  ho  had  stayed  at  my 
house  since  I  was  married.  I  had  known  Elan- 
agan  about  a  month  or  six  weeks.' 

"Redirect  examination:  'I  went  with  the  offi- 
cers to  try  to  catch  Flanagan,  and  the  defend- 
ant went  with  us.  Defendant  told  Mr.  Stiff 
that  he  had  better  hurry  up,  as  Ilanagan  might 
get  word  of  their  presence.  When  we  got  pretty 
close  to  the  boose  Mr.  Stiff  told  the  defendant 
it  would  be  best  for  the  latter  to  go  in  the  house 
and  get  Flanagan  out,  if  he  could,  and  we 
would  waylay  him  and  arrest  him.  The  defend- 
ant wont  in  tEe  direction  of  the  house.  We 
couldn't  see  the  house  from  where  we  were. 
The  rest  of  us  stayed  together.  Flanagan  was 
gone.  The  night  when  Flanagan  came  to  my 
houBO  he  was  wet.  He  threw  away  his  sock* 
at  my  house.  He  had  a  blood  stain  on  his 
shirt  front.' 

"Recross-examination:  'After  the  defendant 
came  ba^,  we  went  on  up  to  the  house.  We 
were  not  more  than  2S  or  40  steps  from  the 
house  when  the  defendant  went  up  to  it,  bat 
the  house  was  in  the  woods.' 

"John  Beavers  testified  in  behalf  of  tho  de- 
fendant as  follows:  'I  live  about  10  miles  from 
Broken  Bow.  I  know  Ellie  Fierson.  I  was 
introduced  by  him  to  a  man  named  Flanagan, 
sometimes  called  Johnson.  This  was  about  the 
time  tho  negro  Lyons  was  killed.  Flanagan  or 
Johnson  had  on  an  undershirt  and  a  coat.  He 
had  no  overshirt  and  no  socks.  I  gave  him  a 
shirt  and  a  pair  of  socks.' 

"Johnnio  Beavers  testified  in  behalf  of  the 
defendant  as  follows:  'I  live  at  Grannis,  Ark. 
Know  the  defendant  Was  introduced  by  him 
or  my  unde  to  a  man  named  Johnson  about  the 
time  the  negro  Lyons  was  said  to  have  beea 
killed.  This  was  at  my  uncle,  John  Beavers', 
house.  I  was  out  hunting,  and  when  I  got  in 
that  evening  they  were  there.  They  said  they 
stayed  at  Bob  Beavers  the  night  before.  They 
stayed  at  Unde  John's  that  night  I  tried  to 
have  a  private  talk  with  the  defendant,  but 
when  we  started  anything  tho  other  fellow  al- 
ways went  with  us.  I  had  no  opportunity  to 
talk  to  him  privately  until  the  next  evening.  He 
told  me  then  that  if  the  officers  came  to  Unde 
Bob's  to  tell  them  to  bo  at  Hochatown  that 
evening,  and  to  tell  them  to  come  on,  and  if 
they  were  not  there,  to  come  on  to  Grannis, 
Ark.;  that  he  was  going  on  home,  and  he  ex- 
pected them  to  be  at  Unde  Bob's  when  he  got 
back.' 

"Cross-examination:  'I  had  known  the  defend- 
ant about  all  my  life.    Never  met  Flanagan  nn- 
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til    tltat  evening.     Defendant  is  not  related  to 
the   Beavers  family  in  any  way." 

"R.  I^  Beavers.  Sr.,  testified  in  behalf  of  tlie 
defendant  as  follows:  'I  live  at  Grannis.  I 
know  the  defendant,  and  remember  the  time  he 
■wajs  arrested.  The  defendant  said  he  wanted 
tbe  6fl9c«i8  to  be  certain  to  catch  Flanagan  if 
tie  assisted  them;  that  he  was  afraid  for  his 
life,  and  would  do  all  he  could.  He  said  for 
thcna  to  hurry  on  up  there.  I  didn't  go.  Mr. 
Stiff,  Bob  Beavers,  Mr.  Hungate,  and  the  de- 
fendant went.' 

"Tom   Fulsom  testified  in  behalf  of  the  de- 
fendant as  follows:   'I  live  at  Idabel,  and  work 
et  Broken  Bow;    know  S.  B.  Lyons,  and  have 
aeen  defendant.     I  saw  Flanagan,  Johnson,  or 
Burk,  as  they  called  him,  at  Adams'  stave  camp 
on  the  night  of  the  killing.    My  tent  and  Lyons' 
tent   were  close  together.     About  sundown  on 
the  evening  of  the  killing  this  man,  known  as 
Burk,    was   at   Lyons'   tent.     I   saw   him   sell 
Lyons   a  pint  of  whisky.     Tho  defendant  was 
not  there.    Lyons  and  1  bought  a  pint  between 
us,  each  paying  half.    Lyons  had  $20.20,  and 
three  coppers.     He  polled  his  mone^  out,  and 
this  fellow  that  sold  the  whisky  said,  "I  will 
show  you  how*the  boys  count  this  greenback." 
He  took  it  and  folded  it,  and  he  says,  "I  will 
show  you  how,   when  you   want  to  draw  one 
out,  you  can  puQ  it  out,"  and  he  folded  it  and 
e:ave  it  back  to  him.     That  was  the  first  time 
I  ever  saw  the  man  to  know  him.    He  was  out- 
side of  the  tent.     The  defendant  was  not  there. 
The  man  looked  like  be  was  full.    I  never  saw 
him  any  more.' 

"Cross-examination:  'I  saw  the  defendant  and 
this  man  together  near  Brock's  tent  before  the 
man  sold  the  whisky.' 

"GUie  Pierson  testified  in  his  own  behalf  as 
follows:  'I  live  at  Grannis,  in  Polk  county.  Ark. 
I    knew   Flanagan   or   Johnson    in   a  way;     I 
wasn't   personally    acquainted    with    him.      On 
the  evening  of  the  killing  I  had  started  to  the 
front  to  get  a  job  of  work,  and  I  saw  him  as 
I    passed   the   depot.     He   asked    me  where   I 
was  going,  and  when  I  told  him  he  said,  "Well, 
I  was  intending  to  go  down  there  myself ;  if  you 
don't  mind,  I  will  go  along ;   you  will  have  com- 
pany whether  I  do  or  not.     We  walked  together 
to  the  front.     When  we  got  to  the  tent  we 
separated.     I  ate  supper  at  Sam  Brock's  tent. 
Brock  and  his  partner  were  there.     After  sup- 
per we  went   into  the   rooming   tent  and   sat 
down.     Flanagan,  or  Johnson,  or  Burk,  what- 
ever his  name  is,  stepped  out  and  was  gone  15 
or  20  minutes,  and  he  came  back  and  said,  "Kid, 
come  go  with  me ;    I  am  going  down  here  after 
some  whisky ;    there  is  a  negro  out  here  going 
to  bring  it  to  me."     I  said,  "Well,  I  will  go  up 
that  way;    I  am  going  to  Sample's  to  stay  au 
night ;  I  suppose  I  will  just  go  along."    I  walk- 
ed along  with  him,  and  the  negro  Lyons  went 
with  ns;    I  did  not  know  his  name  then.     As 
we  went  up  the  railroad  Flanagan  said  to  me, 
"This  negro  is  the  slickest  bootlegger  ever  come 
over  the  pike."     The  negro   said,   "Yes,   cap; 
never  have   cotch  me."     We  reached    the  log 
camp,  and  I  said,  "I  gness  I  will  stop  here." 
Flanagan  said,  "No,  come  on  and  go  with  me ; 
it  is  just  a  little  way,  and  we  will  get  a  drink 
of  whisky."     I  told  him  I  didn't  care  for  any 
whisky;     I   didn't   drink;     very   seldom.      He 
said,  "Come  on,  any  way."    I  went  on  down  with 
liiin.    We  went  down  the  track  about  a  quarter 
of  a  mile  from  the  log  camp.     Then  he  said  to 
me,  "iou  stay  here  on  the  track,  and  we  will  go 
down  aud  see  this  fellow,  and  get  the  whisky." 
I  waited  on  the  track.     While  they  were  gone 
down  there  talking  I  heard  them  quarreling.    I 
heard  this  fellow  Flanagan   say,   "Come  on  in 
with  that   money,   nigger."     The   nigger   said, 
"No,  white  folks,  I  left  it  at  the  house."    He 
said,  "Come  on  in  with  that  money,  nigger;   if 
ou  don't  I  will  kill  you."    I  said,  "I  wouldn't 
lo  that"     He  said,   "What   the   hell  is  it  to 
you?"    I  said.  "Nothing."    He  said,  "I  have 
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done  killed  the  son  of  a  bitch."  I  heard  him 
throw  something  in  the  brandi.  I  never  left 
the  track.  Then  he  came  bac^  to  me.  He  said, 
"Ton  have  got  to  leave  this  state  with  me."  I 
asked  him  what  that  was  fbr.  He  said  because 
he  was  afraid  he  would  be  arrested  and  I  could 
cause  him  trouble,  and  he  had  to  get  out  of  the 
state  with  me.  He  said,  'If  you  don't,  if  you 
make  any  attempt  to  get  me  into  trouble  or  have 
me  arrested,  I  will  kill  yon."  I  went  on  with 
him.  He  said,  "We  will  go  to  Broken  Bow  to- 
night and  stop,  and  yon  can  sleep  some."  He 
had  a  gun ;  an  automatic  pistol.  He  told  me  of 
several  crimes  that  he  had  committed;  he  said 
that  he  was  wanted  in  Georgia  for  murder.  In 
Jacksonville,  Fla.,  for  bank  robbery,  and  in 
some  place  in  Arkansas  for  highway  robbery. 
When  he  told  me  that  I  had  to  go  with  him  or 
he  would  kill  be,  I  believed  the  statement,  and 
I  went  with  him  through  actual  fear  of  losing 
my  life.  We  went  to  Bob  Beavers'  and  stayed 
all  night.  I  slept  some;  he  didn't  go  to  bed 
at  all.  The  next  morning  we  went  in  to  wash, 
and  as  he  stepped  into  another  room  to  comb  I 
said,  "Tou  heard  this  man's  testimony  last 
night;  we  are  going  through  the  country  to 
Grannis,  Ark. ;  I  am  going  to  tr^  to  get  him  to 
stay  at  your  father's  house  to-nigbt  You  get 
the  officers  and  come  on  and  arrest  him."  He 
went  on.  We  stayed  that  night  at  old  man 
Joiin  Beavers',  about  9  or  10  miles  from  Bro- 
ken Bow.  Flanagan's  shirt  had  blood  on  it 
and  he  pulled  it  off  and  threw  it  in  a  creek.  I 
next  left  directions  for  the  ofiScers  at  Hocfaa- 
town,  6  or  7  miles  from  John  Beavers'.  I^m 
Hochatown  we  went  to  Grannis,  Ark.  I  got 
away  from  Flanagan  at  Frank  Arnold's^  2  miles 
from  Grannis.  I  then  went  to  Grannis  to  no- 
tify the  officers  before  I  went  to  my  home.    I 

searched  for  and  Hungate;    they  were 

both  out  of  town ;  Hungate  came  back  late  tliat 
evening.  I  t(dd  him  about  the  man  and  the 
killing,  and  that  the  man  was  at  Frank 
Arnold's.  He  said,  "Well,  we  will  go  down 
there."  Hungate  went  and  ate  supper;  he 
then  came  ba(£  to  town,  and  he  and  I  then  went 
to  Bob  Beavers',  Sr.  There  we  found  Henry 
Stiff  and  little  Bob  Beavers.  They  talked 
about  how  to  arrest  Flanagan.  They  were 
afraid  of  him,  I  suppose.  I  told  them  they 
had  better  hurry  up,  as  he  might  get  away ;  so 
they  tried  to  get  old  man  Bob  Beavers  to  go 
along  with  them.  They  walked  together,  and 
they  stopped  I  suppose  50  or  75  yards  fr<Kn  the 
house.  They  sent  me  up  to  the  house  to  get 
him  out  Tiiey  were  aii-aid  of  him.  I  went 
up  and  called  for  him.  Mr.  Arnold  came  out, 
but  Flanagan  did  not.  I  took  no  part  what- 
ever in  the  killing.  I  was  not  off  the  railroad 
track.  I  had  n(^hing  to  do  with  selling  the 
whisky.  I  would  say  that  Flanagan  was  half 
drunk  that  night.    He  talked  quite  a  little.' 

"Cross-examination:  'I  had  known  Flanagan 
only  about  2  weeks;  had  not  been  intimately 
associated  with  him.  Had  not  gone  to  and  from 
the  front  with  him,  and  I  did  not  say  I  had 
in  the  statement  I  made  to  you.  I  had  been 
to  Broken  Bow  only  once  before.  He  did  not 
go  with  me;  he  was  there  when  I  got  there. 
I  did  not  see  Flanagan  call  the  negro  out  oi 
his  tent.  I  did  not  go  to  the  negro's  tent  or 
go  in.,  I  did  not  say  in  the  statement  I  made 
to  you,  and  which  your  stenographer  to<*  down, 
that  the  first  time  I  saw  the  negro  was  when 
Flanagan  called  him  out  of  the  tent.  I  said  the 
first  time  I  saw  the  negro  was  when  Flanagan 
called  me  out  of  the  tent.  Ti\e  negro  was 
standing  outside,  between  his  tent  and  Sam 
Brock's.  We  did  not  go  very  far ;  probably  half 
a  mile.' 

"Mr.  Barnes:  We  have  no  objection  to  him 
introducing  the  whole  transcript  in  evidence. 

"The  transcript  was  then  introduced,  and  was 
in  substance  as  follows:  'My  name  is  J.  B.  Pier- 
son.  The  man's  name  who  cut  the  negro's  throat 
is  Flanagan,     He  goes  by  the  name  of  John- 
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MO.  He  Uvea  at  Wyandotte,  Ga.  I  hare 
known  him  about  4  or  5  weeks.  I  first  got  ae- 
quainted  with  him  at  -Broken  Bow.  He  stayed 
around  there  at  first  oii&  place  and  then  an- 
other. He  to<A  this  negro  out,  and  I  suppose 
he  first  sold  him  a  pint  of  whisky.  The  negro 
was  about  half  drunk.  He  had  some  whisky  up 
the  trade  and  he  told  the  negro  he  wanted  him 
to  go  up  there  and  take  that  down  for  him,  and 
asked  me  to  go  with  them.  We  got  np  there  and 
sat  down  and  were  talking,  and  directly  he 
jumped  on  this  negro  about  something,  got 
into  a  quarrel,  and  he  told  him  to  come  on  in 
with  that  money,  and  commenced  kicking  him, 
and  kicked  him  in  the  head.  The  negro  com- 
menced begging,  said  he  had  left  the  money  at 
the  house  and  would  go  and  get  it,  and  he  said, 
"No,  you  have  it  now."  And  they  were  scuf- 
fling and  talking,  and  he  knocked  him  down,  and 
grabbed  his  knife,  and  cut  his  throat.  He  told 
me,  "Ton  see  what  I  have  done,  don't  you?" 
And  I  said,  "Yes;"  and  I  told  him  at  the  start, 
and  he  said,  "Come  on  with  me  or  I  will  kill 
you;"  and  I  said,  "No,  you  won't;  let  the 
negro  alone;"  and  he  just  turned  around  to 
me  and  said,  "What  is  it  to  you?"  And  after 
he  bad  killed  him  he  tore  my  shirt  off,  and  I 
said,  "Don't  do  that;  I  don't  intend  to  hurt 
you  over  it" ;  and  he  said,  if  I  would  not  say 
anything  about  it  he  would  let  me  alone,  and  we 
went  im  up  to  George  Beavers'  and  stayed. all 
Aight,  and  I  said  we  bad  better  go  and  give  up, 
and  you  can  swear  self-defense.  He  had  a 
cut  place  on  his  vest ;  he  either  put  it  there  or 
the  negro  cut  at  him.  He  threw  die  negro  in  the 
branch.  He  went  through  his  poqkets,  and 
he  told  me  he  must  have  left  that  mone;^  at  the 
house;  said  he  had  $17;  said  he  saw  it  when 
he  got  that  whisky.  It  was  done  Satnrdar 
night,  and  we  stayed  all  night  at  Bob  Beavers' 
that  night.  We  went  to  old  man  Bob  Beavers' 
the  next  morning  and  stayed  there  that  night 
From  there  we  went  to  Hochatown,  and  stayed 
all  night  with  Chcsley  Allen.  Then  we  went 
to  Grannis  and  spent  the  night  at  Frank  Arn- 
old's, my  brother-in-law,  and  the  next  morning 
I  went  home.  That  was  Tuesday  night.  Flana- 
gan stayed  around  there;  be  told  me  he  was 
going  back  to  my  brother-in-law's,  and  I  ^ve 
him  all  the  money  I  had,  and  he  was  afraid  I 
would  turn  him  in,  and  he  would  not  get  away 
from  me  until  there  at  Hochatown.  We  came 
beck  to  Bob  Burk's,  and  he  told  Bob  Beavers 
that  he  had  killed  this  n^ro,  and  that  I  had 
nothing  to  do  with  it.  He  would  go  to  the 
penitentiary  20  years  before  be  would  let  me 
suffer  for  it;  he  also  told  Bob  Burk  that.  The 
officers  got  me  in  town  at  the  depot.  Flanagan 
was  2  miles  south  of  town ;  said  he  was  going 
to  stay  all  night  at  my  brother-in-law's,  and 
leave  next  morning.  I  haven't  seen  him  since. 
He  is  a  tall  man,  about  6  feet,  dark  brown 
hair,  red  complected,  smooth-faced,  scar  on  left 
jaw  just  below  his  eye,  jawbone  been  broken 
with  a  pair  of  knucks,  scar  about  2  inches  long. 
He  weighs  about  175  or  180  pounds.  He  said 
he  was  going  to  Louisiana  on  freight  trains. 
My  brother-in-law  sent  my  little  brother  down 
there,  and  this  fellow  got  hold  of  him  and 
got  sort  of  afraid  and  left  there.  My  brother 
said  he  got  a  freight  train  at  Meua,  and  would 
get  a  hack  line  out  through  the  country.  That 
would  throw  him  out  by  Hot  Springs,  bat  he  is 
wanted  at  Hot  Springs,  under  a  $500  bond.  He 
has  gone  by  the  name  of  Sinclair,  besides  his 
other  names ;  he  told  me  all  about  it.  He  has 
bndie  several  jails.  I  have  been  gamUing  some 
at  Broken  Bow.  Flanagan  told  me  that  he 
was  an  old  whisky  maker.  I  am  under  bond  to 
appear  in  court  in  Arkansas,  being  charged  with 
roUiiug  the  Grannia  bank.  I  was  raised  at 
Oranms,  and  used  to  go  to  school  to  Judge 
Barnes.  I  wiU  be  25  years  old  the  23d  day  of 
this  month.  I  first  saw  the  negro  at  Broken 
Bow.  The  first  I  saw  of  him  he  went  to  a  tent 
and  colled  him  out,    A  fallow  named  Tom  John- 


son, not  this  man,  waa  mnning  the  gambling 
house  in  the  front  of  a  tent  This  fellow  John- 
son and  I  were  together.  I  got  with  him  in 
Broken  Bow.  Kirby,  Ed  Cole,  and  Will  Reese 
are  on  my  bond  in  Arkansas.  I  came  over  here 
without  requisition  papers;  ne\-er  saw  a  war- 
rant or  nothing.  Mr.  Stiff  taid  me  be  wouM 
get  mc  bond  if  I  would  come  over  here.  Flana- 
gan said  he  was  wanted  at  Wyanter  or  Winder, 
about  4  miles  from  Atlanta,  Ga.,  nndcr  the 
name  of  W.  V.  Flanagan.  I  don't  know  who  be 
killed  there;  he  said  his  mother's  farm  and  his 
brother's  farm  are  both  up  for  his  bond  the  16tb 
of  this  month.  He  is  very  talkative,  and  pretty 
bad  to  drink.  He  didn't  say  how  long  be  had 
been  wanted  in  Georgia,  but  said  his  trial  wa* 
set  for  the  16th  of  this  month.  Said  he  oooldn't 
afford  to  go  back  there ;  said  if  be  got  away  be 
was  wanted  in  Tennessee  for  highway  robbery, 
and  in  Jacksonville,  Ela.,  for  murder.  He  is  a 
bank  rot)her  and  train  robber.  He  is  about  .% 
years  or  36  years  old.  He  broke  jail  in  Okla- 
homa once;  I  think  he  said  it  was  at  Tulsa. 
He  says  there  is  no  jail  that  will  hold  him. 
The  oiucers  st(H)ped  about  50  or  75  yards  from 
the  house  and  got  me  to  go  up  there  and  call 
him  out,  and  they  were  going  ,to  step  np  and 
arrest  him  while  I  was  talking  to  him.  He  had 
nothing  except  what  he  had  on.  His  whidty 
was  white  whisky  without  labels  aa  it  He  told 
me  it  was  com  whisky.  My  trial  at  Mena  is  set 
for  Monday  or  Tuesday.  Flanagan  bad  be- 
tween $15  or  $20.  He  said  the  nesro  had  two 
$5  billa,  and  one  $10  bill,  but  said  he  did  some- 
thing with  it  I  don't  know  whether  he  got  it 
or  not.  About  the  first  there  was  to  it,  he  set 
down  by  the  negro  and  commenced  feeling  in 
the  negro's  pocket  and  the  negro  told  him  to 
quit  and  the  negro  then  taken  out  hif  knife, 
and  Flanagan  jumped  up  and  grabbed  his  knife 
away  from  him  and  shut  it  up  and  put  it  back 
in  the  negro's  pocket,  and  they  were  setting 
down,  the  first  thing  I  knew  be  jumped  up  and 
OMnmenced  kicking  the  negro,  and  said,  "Come 
on  in  witli  that  money,"  and  kicked  him,  and  the 
negro  said,  "White  folks,  I  left  it  at  the  bouse, 
and  I  will  go  get  it";  and  he  said,  "No,  yoa 
won't,"  and  kept  kicking  at  him.  He  kicked  one 
of  the  heels  off  his  shoea,  and  yi«at  to  Hocha- 
town and  bought  him  a  pair  of  vici  shoes  In  M 
man  Burk's  store.  He  had  m  a  gray  suit  of 
clothes  and  flannel  shirt  He  tore  his  vest  up 
after  he  said  the  negro  cut  it  and  threw  it  away. 
I  let  him  have  $3.' 

"H.  Ia  Stiff  testified  in  rebuttal  in  behalf  of 
the  state  as  follows:  'I  know  little  Bob  Beav- 
ers. I  saw  him  in  Broken  Bow  on  Monday 
after  the  killing  on  Saturday.  He  did  not  say 
anything  to  me  about  Pierson  and  E^nagan 
having  been  to  his  home  on  Saturday  night.'  " 

This  Is  a  fair  resume  <tf  all  tbe  testimony 
Introduced  at  the  trial. 

The  first  assignmeni  of  error,  and  tbe  only 
one  w6  shall  discuss,  is  based  npon  the  prop- 
osition that  the  court  erred  In  refaaing  to 
give  an  instruction  upon  circumstantial  evi- 
dence. It  appears  that  counsel  requested  th» 
court  to  Instruct  upon  this  proposition,  and 
submitted  a  form  of  Instruction,  giving  the 
Jury  the  law  upon  this  phase  of  tbe  case. 
The  sufficiency  and  form  of  the  tnatmctloa 
la  crltlrtzed  by  counsel  for  the  state.  An 
examination  <Nt  the  same,  however,  and  an 
examination  of  the  record  discloses  clearly 
that  It  was  sufficient  to  call  the  court's  at- 
tention to  the  fact  that  this  Issue  was  in 
the  case,  within  the  viewpoint  of  the  defend- 
ant, and  was  sufficient  to  raise  the  question 
for  review.  In  fact,,  the  Instruction  as  re- 
quested, or   rather  instructions,   in  poorw 
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f  oTm  tban  the  one  reqnested,  have  been  gly- 
exx  and  approved  in  many  recorded  cases.    It 
appears  that  the  trial  court  declined  to  give 
the  Instruction,  not  upon  the  ground  that  It 
was  insafficient  In  form,  bnt  upon  the  ground 
tliat  an  Instruction  upon  circumstantial  evi- 
dence was  not  proper  In  the  case.    It  Is  well 
settled  In  this  Jurisdiction  that  If  an  Instruc- 
tion requested  Is  not  In  proper  form,  but  Is 
sTiffi<dent  to  call  the  court's  attention  to  a 
material  Issue,  It  is  the  duty  of  the  court  to 
formulate  and  submit  to  the  Jury  a  ptapet 
instmctlon,    when    the   record    dearly   indi- 
cates that  no  undue  advantage  of  the  court 
is  sought    See  Boberson  v.  United  States,  4 
Okl.  Cr.  836,  111  Pac.  984 ;  Mcintosh  v.  State, 
8  OkL  Cr.  469,  128  Pac.  735;  Rutherford  v. 
United  States,  1  Okl.  Or.  194,  95  Pac.  753; 
Hendriz  v.  United  States,  2  OkL  Cr.  240, 101 
Pac.  125;  Sies  v.  State,  6  Okl.  Cr.  142,  117 
Pac.  504;  Inklebarger  v.  State,  8  Okl.  Cr. 
316,  127  Pac.  707;  Star  v.  State,  9  Okl.  Cr. 
210,  131  Pac.  542;  Price  v.  State,  9  Okl.  Or. 
359,  131  Pac.  1102. 

The  law  requires  the  trial  court  to  sub- 
mit the  Issue  of  guilt  or' innocence,  by  pn^ter 
instructions,  giving  the  Jury  the  rule  when 
the  state  relies  solely  upon  circumstantial 
evidence  for  a  conviction.  In  this  case,  the 
state  had  no  other  testimony.  The  proof  of- 
fered on  behalf  of  the  defendant  does  not  ex- 
empt this  cause  from  the  rul&  The  defend- 
ant testified  In  his  own  behalf  and  gave  a 
complete  account  of  the  homicide.  His  testi- 
mony does  not  In  any  way  strengthen  the 
state's  case,  but  to  the  contrary  absolves  him 
from  partidpatlcHi  In,  or  willful  concealment 
of,  the  crime. 

Other  questions  raised  have  been  deter- 
mined in  former  opinions.  We  will  therefore 
forego  a  discussion  of  them. 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

DOTLB,  P.  J.,  and  BRETT,  J.,  concur. 


CONWAY  V.  DISTRICT  COURT  OP 
EIGHTH  JUDICIAL  DIST.  OF  NEVADA 
IN  AND  FOB  LXON  COUNTY  et  al.    (No. 
2263.) 
(Supreme  Court  of  Nevada.    May  21,  1917.) 

Partnebshif  «=»219(3>  —  Actions  Aoainst 
Fabtnebs  —  Chaoacteb  of  Judgment  —  In- 

WVIDUAI,  JtTDOMENT. 

Under  Bev.  Laws,  S  6239,  providing  that 
judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or  against 
one  or  more  of  several  defendants,  and  section 
5240,  providing  that,  in  an  action  against  sev- 
eral defendants,  the  court  may,  in  its  discretion, 
render  judgment  against  one  or  more  of  tbem, 
leaving  the  action  to  proceed  against  the  oth- 
ers whenever  a  several  judgment  is  proper,  in 
an  action  against  partners,  the  court  did  not 
exceed  its  jurisdiction  by  rendering  judgment 
against  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  $  434.] 


Certiorari  by  P.  J.  Conway  to  the  Dis- 
trict Court  of  the  Eighth  Judicial  District 
of  the  State  of  Nevada  In  and  for  Lyon 
County,  and  another  to  review  a  Judgment 
against  petitioner.    Proceedings  dismissed. 

Mack  &  Green,  of  Reno,  for  petitioner. 
E.  £.  Hull,  of  Xerington,  for  respondents. 

McCARRAN,  C.  J.  Suit  was  commenced 
in  the  justice  court  against  P.  J.  Conway, 
E.  J.  Ross,  and  R.  C.  Mudge,  as  copartners. 
Ross  and  Mudge  failed  to  appear  or  answer. 
Conway  alone  defended.  Judgment  was  ren- 
dered for  the  plaintiff  In  the  justice  court 
On  appeal  to  the  district  court  a  trial  de 
novo  was  had.  The  latter  court  found  that 
no  partnership  existed  between  the  parties; 
but,  notwithstanding  the  fact  that  Conway 
was  sued  upon  a  debt  alleged  to  have  been 
contracted  by  the  partnership.  Judgment  was 
rendered  against  him  individually.  The  pro- 
ceedings come  to  this  court  by  certiorari. 

Petitioner  contends  that  the  court  below 
exceeded  Its  jurisdiction  in  rendering  an  in- 
dividual Judgment  against  Conway;  and  In 
this  respect  they  contend  that,  the  suit  hav- 
ing been  brought  against  the  partnership, 
judgment  could  run  only  against  the  partner- 
ship, and  not  against  individuals. 

At  common  law  In  an  action  against  two 
or  more  defendants  ui>on  an  alleged  Joint 
contract  of  liability,  the  judgment  was  re- 
quired to  be  against  all  the  defendants  or  in 
favor  of  all.  The  common-law  rule  applica- 
ble to  the  question  here  was  asserted  by  Lord 
EUenborough  In  the  early  case  of  WeaU  v. 
The  King,  12  East,  452,  to  be  based  on  the 
prlndple  that  the  proof  of  the  contract  must 
correspond  with  the  description  of  it  in  all 
material  respects.  Hence,  where  partnership 
was  alleged,  partnership  must  be  established 
by  the  proof,  and  a  several  judgment  could 
not  Issue  where  at  the  thne  of  the  alleged 
making  of  the  contract  the  parties  sued  were 
partners.  It  is  generally  conceded  that  this 
rule  must  prevail  In  all  Jurisdictions  where 
the  common  law  has  been  accepted  or  adopt- 
ed and  where  no  statutory  provision  has  been 
enacted  abrogating  the  same. 

In  a  number  of  the  states  of  the  Union 
statutory  provisions  have  been  enacted,  and 
these  "Joint  debtors'  acts,"  so  termed,  have 
been  held  to  effect  an  abrogation  of  the  com- 
mon-law doctrine.  Hence  we  Inquire:  Has 
the  common-law  rule  been  Interfered  with 
by  our  statute? 

Section  5239,  Revised  Laws  (section  297  of 
the  Civil  Practice  Act),  provides: 

"Judgment  may  be  ^iven  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or  against  one 
or  more  of  several  defendants ;  and  it  may,  when 
the  justice  of  the  case  requires  it,  determine  the 
ultimate  rights  of  the  parties  on  each  side,  as 
between  themaelves." 

The  following  section  provides: 
"In  an  action  against  several  defendants,  the 
court  may,  in   its  discretion,  render  judgment 
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against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others  whenever  a  several 
judgment  is  proper." 

Mr.  Black,  in  Ills  Treatise  on  the  IjEW  of 
Judgments,  vol.  1,  |  208,  in  discussing  the 
effect  of  the  "Joint  debtor  acts,"  lays  down 
the  general  principle  to  the  effect  that,  where 
such  acts  exist,  a  plaintiff  suing  several  as 
partners  for  a  breach  of  a  contract  may  re- 
cover against  such  as  he  can  prove  to  be 
parties  to  the  contract  without  proof  of  part- 
nership. 

A  provision  In  the  Code  of  California  Iden- 
tical to  the  one  found  In  our  Civil  Practice 
Act  was  construed  by  the  Supreme  Court  of 
that  state  in  the  case  of  Morgan  y.  Righet- 
tl,  45  Pac.  260,1  and  the  application  made  In 
earlier  cases  was  referred  to  and  reaffirmed. 
Rowe  V.  Chandler,  1  Cal.  167;  People  v. 
Frisbie,  18  Cal.  402;  also  Loan  Co.  v.  Hall, 
110  Cal.  490,  42  Pac.  962. 

In  the  late  case  of  Dobbs  v.  Purington,  136 
CaL  70,  68  Pac.  323,  the  Supreme  Court  again 
referred  to  the  rule  laid  down  in  Rowe  T. 
Chandler,  supra,  and  reaffirmed  its  position 
taken  in  Lewis  v.  Clarkln,  18  Cal.  399 ;  Shaln 
V.  Forbes,  82  Cal.  583,  23  Pac.  198;  Bailey 
V.  Hall,  110  Cal.  490,  42  Pac.  962;  Morgan 
V.  Righctti,  supra. 

In  all  these  cases  the  court  recognized  the 
common-law  rule,  but  held,  however,  that 
in  view  of  the  statutory  provision  the  com- 
mon-law rule  was  no  longer  applicable,  and 
that  judgment  might  be  given  against  one 
of  several  defendants  sued  on  a  partnership 
debt ;  this,  too,  where,  as  here,  It  was  found 
that  no  partnership  existed. 

Counsel  for  petitioner  complain  of  the  doc- 
trine asserted  in  these  decisions,  and  claim 
that  it  Is  not  supported  by  authority  gener- 
ally. 

In  Missouri  the  statute  provides: 

"In  all  cases  of  joint  obligations  and  joint 
assumptions  of  copartners  or  others,  suits  may 
be  brought  and  prosecuted  against  an^  one  or 
more  of  those  who  are  so  liable."  Section  2772, 
Rev.  St.  Mo.  1909. 

Section  1981  of  the  same  act  provides : 

"In  all  actions  founded  on  contract  and  in- 
stituted against  several  defendants,  the  plaintiff 
shall  not  be  nonsuited  by  reason  of  his  failure 
to  prove  that  all  the  defendants  are  parties  to 
the  contract,  but  may  have  judgment  against 
such  of  them  as  he  shall  prove  to  be  parties 
thereto." 

These  provisions  were  construed  by  the 
Supreme  Court  of  Missouri  in  the  case  of 
Crews  v.  Lackland,  67  Mo.  619,  and  It  was 
there  held  that,  by  reason  of  the  Code  of 
Missouri,  the  plaintiff  suing  several  as  part- 
ners for  breach  of  contract  might  recover 
against  such  as  be  could  prove  to  be  parties 
to  the  contract  without  proof  of  the  part- 
nership. 

In  the  case  of  Bagnell  Timber  Co.  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  180  Mo.  420,  79  S.  W. 


^  Reported  in  full  in  the  PaclOe  Reportar;  report- 
ed as  a  memorandttm  decision  witbout  opinion  in 
U3  Cal.  XTll. 


1130,  the  Supreme  Court  of  Misaoari  revers- 
ed a  Judgment  because  the  evidence  failed  to 
show  that  one  of  the  parties  defendant  en- 
tered into  the  contract  Jointly  witli  the  oth- 
er. Tbe  court  in  that  instance  failed  to  give 
recognition  to  the  force  of  the  statute  mak- 
ing all  contracts  Joint  and  several.  After  re- 
trial in  the  lower  court,  the  court  of  last  re- 
sort again  considered  the  question,  and  in  the 
latter  instance  reversed  its  former  decision, 
and  held  tliat  imder  statutory  provisions 
such  as  found  here  contracts  which  at  com- 
mon law  were  Joint  only  are  now  Joint  and 
several,  and  any  one  or  more  of  the  obligees 
thereto  may  be  sued  and  a  recovery  had 
against  those  only  whom  the  evidence  shows 
to  be  liable  thereon.  Speaking  of  its  former 
decision,  the  court  says: 

"It  is  inconceivable  •  •  •  what  indaeed 
the  court  to  hold  on  the  former  appeal  that  be- 
cause the  petition  declared  upon  a  joint  con- 
tract a  recovery  could  not  be  had  against  those 
defendants  who  the  evidence  shoved  were  lia- 
ble thereon."  Bagnell  Timber  Co.  v.  Missnnri, 
K.  &  T.  Ry.  Co.,  242  Mo.  11,  145  S.  W.  469. 

To  the  same  effect  were  the  cases  of  Hutch- 
inson V.  Richmond  Safety  Gate  Co.,  247  Mo. 
71,  152  S.  W.  52,  and  Berkshire  Lumber  Co. 
V.  Chick  Inv.  Co.,  168  Mo.  App.  342,  153  S.  W. 
1078. 

Section  429  of  the  Civil  Practice  Act  of 
the  state  of  Nebraska  (Cobbey's  Ann.  St. 
1911,  i  1414)  provides  that: 

"Judgment  may  be  ^ven  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants ;  it  may  determine 
the  ultimate  rights  of  the  parties  on  either  side, 
as  between  themselves,  and  it  may  grant  to  the 
defendant  any  affirmative  relief  to  which  he 
may  be  entitled.  In  an  action  against  several 
defendants,  the  court  may,  in  its  discretion  ren- 
der judgment  against  one  or  more  of  tbem.  leav- 
ing the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  may  be  proper." 

In  the  case  of  Long  &  Smith  r.  Clapp,  15 
Neb.  417, 19  N.  W.  467,  the  Supreme  Court  of 
that  state,  in  an  action  against  two  defend- 
ants charging  tbem  with  the  making  and 
breach  of  a  Joint  warranty,  held  that,  the 
evidence  being  ample  as  to  one,  bat  insiifll- 
dent  as  to  the  other,  defendant,  the  Judg- 
ment might  be  against  one  and  for  the  other. 

Similar  provisions  in  the  CokIc  of  Colorado 
led  the  Supreme  Court  of  that  state  to  hold 
that  the  equitable  doctrine  that  partnership 
debts  are  Joint  and  several  does  not  obtain  in 
a  purely  legal  action,  and  that  a  several 
Judgment  might  be  rendered  where  the  suit 
was  commenced  against  a  partnership.  Ex- 
change Bank  v.  Ford  et  al.,  7  Oolo.  316,  3 
Pac.  449. 

A  provision  In  the  Code  of  Tennessee  of 
similar  import  was  applied  by  the  Supreme 
Court  of  that  state  In  the  early  case  of 
Lowry  v.  Hardwick,  4  Humph.  (Tenn.)  188, 
and  there  the  court  held  that  under  the  pro- 
visions of  the  statute  a  creditor  might  sue 
any  one  or  more  of  several  Joint  obligors  or 
partners,  an'd  such  suit  was  not  a  bar  to  a 
suit  subsequently  brought  against  the  re: 
malnlng  partners  or  obligoiSv 
igitized  by ' 
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IhB  case  of  brands  ▼.  Dl<^el  &  C!o.,  68  Ga. 
256,  Involved  the  question  of  the  application 
of  a  provision  In  the  Code  of  that  state  where 
salt  was  brought  against  a  partnership  and 
Judgment  rendered  against  an  Indlvldnal. 
The  conrt  held  that  by  reason  of  the  provi- 
sions of  the  statute,  If  it  appears  on  the 
trial  of  such  a  case  that  some  of  the  defend- 
ants are  not  liable  and  ought  not  to  be  Join- 
ed In  the  action,  the  suit  will  not  abate  or  be 
quashed  on  that  account,  bnt  may  proceed 
against  the  other  defendants.  To  the  same 
effect  was  the  earlier  case  of  Woot^i  &  Co. 
V.  Nan,  18  Ga.  «09. 

The  Code  of  Oregon  provides : 

"Judirment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  and  it  may, 
when  the  justice  of  the  case  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties  on  each 
side  as  between  themselves." 

"In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment 
against  one  or  more  of  them,  whenever  a  sever- 
al judgment  is  proper,  leaving  the  action  to 
proceed  against  tne  othem" 

Sections  180  and  181,  L.  O.  L. 

The  Supreme  Court  of  Oregon,  In  the  late 
case  of  Bertln  &  Leporl  v.  Mattlson,  80  Or. 
354,  157  Pac.  153,  after  reviewing  many  deci- 
sions rendered  by  that  court  upon  an  applica- 
tion of  the  statute,  held  that  the  common  law 
had  been  abrogated  by  legislation;  and  un- 
der such  statutes  the  plaintiff  may  recover 
from  those  defendants  against  whom  he  Is 
able  to  establish  his  case,  although  he  Is 
comi>elled  to  lose  his  hold  upon  the  others 
from  whom  he  seeks  to  recover. 

In  the  case  of  Knatz  v.  Wise,  16  Mont  555, 
41  Pac.  710,  the  court  had  presented  to  It 
conditions  analagous  to  the  matter  at  bar. 
There,  as  here,  the  action  was  In  part  for 
services  rendered.  Parties  named  as  defend- 
ants were-  alleged  to  be  copartners.  Judg- 
ment was  rendered  against  one  of  the  i>artles 
named  in  the  copartnership.  The  action  was 
dismissed  as  to  the  other  defendants.  The 
court  held  that,  If  recovery  could  be  had 
against  any  of  the  defendants  upon  the  facts 
proved,  had  they  been  sued  alone,  then  the 
recovery  was  proper,  although  plaintiff  may 
have  joined  others  In  the  action  against 
whom  no  liability  was  shown.  This  decision 
rested  entirely  on  the  provision  in  the  Prac- 
tice Act  of  Montana. 

In  all  of  the  Jurisdictions  where  -this  ques- 
tion has  been  considered,  the  anthorltles 
have  recognized  that  individual  judgments 
in  sach  cases  gain  sanction  only  by  reason  of 
statutory  enactments  which  set  aside  the 
common-law  rule.  From  an  almost  uniform 
line  of  decisions  applying  such  statutes  the 
rule  has  become  crystallized  to  the  effect 
that,  if  a  plaintiff  sues  two  or  more,  defend- 
ants on  a  joint  obligation,  he  Is  no  longer 
compelled  to  establish  a  Joint  cause  of  action 
against  all,  bnt  a  judgment  may  be  taken 
against  the  party  or  parties  shown  to  be  li- 


able when  the  others  are  not  liable.  28  Oyc. 
807. 

The  facts  presented  to  the  district  conrt 
upon  which  It  based  Its  judgment  and  con- 
clusion are  not  before  us.  The  matt^  being 
here  by  the  process  of  certiorari,  the  sole 
question  Is  as  to  whether  the  lower  court  ex- 
ceeded  Its  Jurisdiction  in  rendering  an  In- 
dividual judgment  against  one  of  the  parties 
named  In  the  copartnership.  By  reason  of 
our  peculiar  statute,  we  conclude  that  the 
judgment  of  the  district  court  must  remain 
undisturbed.    Ttie  proceedings  are  'dismissed. 

It  Is  so  ordered. 

COLEMAN  and  SANDERS,  JJ.,  concur. 


OMAHA  STRUCTURAL  STEEL  WORKS  v. 

LEMON  et  aL 

(Supreme  Court  of  Idaho.    April  28,  1917.) 

AFPEAL   ANO    EtBKOB  <S=>113(3)  —  APPEAI.ABLB 

Obdbks— Setting  Abide  Default. 
An  order  made  by  the  district  court,  setting 
aside  a  default  entered  by  the  clerk  of  said  court 
under  the  provisions  of  subdivision  1,  section 
4360,  Rev.  Codes,  and  granting  leave  to  the  de- 
fendant to  answer  or  otherwise  plead,  is  not  an 
appealable  order  under  the  provisions  of  section 
4807,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eifror,  Cent  Dig.  g§  766,  767.] 

Appeal  from  District  Court  Ada  County ; 
Carl  A.  Davis,  Judge. 

Action  by  the  Omaha  Structural  Steel 
Works  against  F.  H.  Lemon  and  S.  J.  Doollt- 
tle,  copartners  as  Lemon  &  Doolittle.  From 
an  order  setting  aside  a  default  entered  by 
the  derk  with  leave  to  answer  or  otherwise 
plead,  plaintiff  appeals.  Motion  to  dismiss 
sustained. 

Elliott  &  Healy,  of  Boise,  for  appellant 
Van  W.  Hasbrouck,  of  Homedale,  and  J.  W. 
Stauffer,  of  Boise,  for  respondents. 

BUDGE,  C.  J.  This  Is  an  appeal  from  an 
order  made  by  the  district  court,  setting 
aside  a  default  entered  by  the  clerk  of  said 
court  under  the  provisions  of  subdivision  1, 
section  4360,  Rev.  Codes,  and  from  the  ac- 
tion of  the  trial  court  In  giving  to  eadi  of 
the  parties  "5  days  to  suggest  death  of  mem- 
ber of  partnership  and  ask  substitution  of 
party,  and  defendant  given  10  days  'there- 
after to  answer  or  to  plead  otherwise." 

The  respondents  move  to  dismiss  the  ap- 
peal taken  from  the  above  order  upon  the 
ground  and  for  the  reason  that  the  same  is 
not  an  appealable  order.  Section  4807,  Rev. 
Codes,  which  specifies  what  Judgments  and 
orders  are  appealable,  contains  no  provision 
providing  for  an  appeal,  either  from  a  de- 
fault entered  by  the  clerk  of  a  district  conrt 
or  from  an  order  of  said  court  setting  aside 
such  default  Neither  does  said  section  pro- 
vide for  an  appeal  from  any  of  the  other 
matters  contained  In  the  above  order.    Maple 
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V.  WUUann,  IS  Idaho,  642,  98  Pac.  848;  Rose 
T.  Leiande,  17  Cal.  App.  308,  119  Pac.  532; 
Beltmelr  t.  Slegmund,  13  Wash.  624,  43  Pac. 
878;  Sherman  t.  Standard  Mines  Co.,  166 
OaL  624,  137  Pac.  249;  Bauer's  Law  &  Col- 
lection Co.  T.  Standley,  3  CaL  App.  44,  84 
Pac.  214. 

While  it  is  tme  that  this  court  entertain- 
ed an  appeal  from  an  order  of  the  district 
court,  setting  aside  a  default  entered  by  the 
cleric,  in  the  case  of  Leonard  t.  Brady,  27 
Idaho,  78,  147  Paa  284,  the  question  as  to 
whether  or  not  such  an  order  was  appealable 
was  not  raised  nor  called  to  the  attention  of 
the  court  in  that  case.  However,  in  view 
of  the  statutory  provisions  above  noted  and 
the  decisions  referred  to  we  have  reached 
the  conclusion  that  the  order  in  question  la 
not  an  appealable  order.  Nor  does  the  case 
of  Leonard  ▼.  Brady,  supra,  pass  upon  the 
question  as  to  whether  or  not  such  an  order 
Is  appealabla 

The  appeal  Is  dismissed.  Costs  awarded 
to  respondents. 

MORGAN  and  RICE,  JJ.,  concur. 


COBURN  V.  THORNTON  et  aL 
(Suprenw  Court  of  Idaho.    April  24,  1917.) 

Affeai.  and  Ebkob  €=»19,  781(1)— Evidenck 
<go44  Moot  Question— DismssAi/— Costs. 
Held,  where  an  appeal  from  an  order  of  the 
district  court,  denying  a  motion  for  a  change  of 
venue  and  continuing  the  cause  for  the  term,  is 
prosecuted  upon  the  ground  that  the  trial  judge 
is  disqualified,  and  where  upon  the  bearing  of 
such  appeal  it  appears  that  such  disqualification 
has  ceased  to  exist  because  such  trial  judge  is 
no  longer  an  incumbent  in  office,  this  court  will 
take  judicial  notice  of  that  fact,  and  the  appeal 
will  be  dismissed,  for  the  reason  that  no  ac- 
tual relief  can  now  be  afforded  other  than  the 
awarding  of  costs,  and,  costs  being  merely  inci- 
dental to  a  judgment,  do  not  constitute  a  mat- 
ter of  controveray  sufficient  to  warrant  an  appel- 
late court  in  entertaining  an  appeal. 

[Ed.  Mote. — ^For  other  cases,  see  Appeal  -  and 
Brror,  Cent  Dig.  {{  63-80,  312;  Hividence, 
Cent.  Dig.  $  66.] 

Appeal  from  District  Court,  Cas^  Coun- 
ty; Edward  A.  Walters,  Judge. 

Action  by  J.  B.  Gobum  against  H.  H. 
Thornton  and  others.  Commissioners  of  Cas- 
sia County,  Idaho,  W.  O.  Pratt,  as  Sheriff, 
and  others.  From  an  order  denj^g  plain- 
tiff's motion  for  a  change  of  venue  and  con- 
tinuing the  cause  for  the  terqt,  he  appeals. 
Appeal  dismissed. 

W.  E.  Abraham  and  T.  Bailey  Lee,  both  of 
Burley,  for  ajipellant.  S.  T.  Lowe,  of  Bui^ 
ley,  for  respondents. 

BITDGE,  O.  3.  Oh  March  2,  1914,  appel- 
lant commenced  an  action  against  respond- 
ents in  the  district  court,  in  and.for  Cassia 
cotrnty,  for  damages  alleged  to  have  been  sus- 
tained while  confined  In  the  county  Jail  of 
said  county,  for  default  in  payment  of  a 


mcmey  fine  theretofore  Imposed  upon  Um  In 
said  district  court.  Appellant 'alleges,  among 
other  things,  that  he  had  been  ordered  by 
ttie  respondent  commlssl(«ers  and  sheriff  of 
said  county  to  labor  upon  the  coonfy  loada, 
and  upon  his  refusal  to  ctmiply  with  such 
order  he  was,  by  said  respondents,  unlawful- 
ly and  maliciously  restricted  tor  a  period  of 
11  days  to  a  diet  of  bread  and  water,  result- 
ing in  his  physical  and  mental  injury,  to  Us 
damage  In  the  sum  of  $10,000.  The  respiHid- 
ents  filed  their  verified,  answer,  denying  the 
Illegality  of  their  conduct,  as  alleged  ia 
plalntifTs  complaint,  and  further  denying  the 
existence  of  malice,  and  affirmatively  alleg- 
ing the  fact  to  be  that,  if  the  appellant  suffer- 
ed loss  of  health,  or  sustained  injury  to  his 
physical  or  mental  condition,  or  deteriora- 
tion in  weight,  it  was  due  to  the  con- 
finement by  reason  of  said  judgment  imposed 
upon  him  by  the  district  court  and  to  no  act 
or  acts  of  the  respondents  or  either  of  them. 
Respondents  further  alleged  in  their  ansvrer 
that  they  wholly  relied,  in  restricting  appel- 
lant to  a  bread  and  water  diet,  upon  the  ad- 
vice and  direction  of  their  legal  adviser, 
namely,  the  county  attorney,  and  the  advice 
of  the  honorable  district  Judge  of  the  district 
court,  in  and  for  Cassia  county.  When  the 
cause  came  on  for  trial  the  appellant  made  a 
motion  for  a  change  of  venue,  upon  the 
ground  that  the  presiding  Judge  was  dis- 
qualified because  of  the  alleged  advice,  that 
he  bad  given  to  respondents  to  restrict  ap- 
pellant's diet  to  bread  and  water  should  he 
refuse  to  pertona  work  and  labor  upon  the 
highways  of  said  county,  as  appeared  from 
the  sworn  answer  of  the  respondents,  and 
filed  in  said  cause.  An  order  was  made  deny- 
ing said  motion  and  continuing  the  cause  for 
the  term.    This  appeal  is  from  the  order. 

While  it  is  not  a  matter  of  record  In  this 
case,  it  is  a  matter  of  which  this  court  must 
talce  cognizance,  that  the  Hon.  £dwa[rd  A 
Walters,  then  district  judge  in  and  for  said 
county,  before  whom  the  foregoing  proceed- 
ings were  had,  ia .  no  longer  suc^  district 
judge.  It  is  therefore  apparent  that  the  only 
ground  upon  wliicb  a  change  of  venue  is 
sought  has  been  removed,  and  there  is  no 
real  controversy  before  this  coort,  for  the 
reason  that  if  the  disqualification  did  exist 
at  the  time  the  motion  for  a  change  of  venne 
was  made  and  the  cause  continued  for  the 
term,  it  is  non  esse.  The  determination  of 
this  appeal  in  favor  of  appellant  could  not 
result  In  any  actual  relief  to  him,  except  in 
the  matter  of  costs.  Coats,  being  merely  In- 
cidental to  a  Judgment,  do  not  constitute  a 
matter  of  controversy  sufflcl«it  to  warrant 
an  appellate  court  In  entertaining  an  appeal 
Bryan  ▼.  SulUvan,  29  Okl.  686.  119  Pac.  124; 
Harper  t.  Grosser,  86  Wash.  475,  150  Paa 
1175;  Board  of  Com'rs  v.  Stogner  (Okl.)  157 
Pac.  923.  Therefore,  since  the  right  of  the 
appellant  to-  have  a  change  of  venne  has 
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ceased  to  exist,  the  appeal  presents  only  a 
hypothetical  proposition,  and  must  be  dis- 
missed. State  V.  Lambert,  62  W.  Va.  248,  43 
S.  B.  176;  Albright  et  al.  v.  Erickson,  23  Okl. 
644,  102  Pac.  112;  3  C.  J.  368;  2  B.  a  L. 
145;  City  of  Wallace  v.  Deane,  8  Idaho,  344, 
es  Pac.  62 ;  Jenal  t.  Felber,  77  Kan.  771,  86 
Pac.  403 ;  Fain  y.  Fain  (La.)  72  South.  801 ; 
Mills  y.  Green,  150  V.  S.  661,  16  Sup.  Ct  132, 
40  L.  Ed.  298.  In  the  latter  case  the  court 
said: 

"The  duty  of  this  court,  as  of  every  other  ju- 
dicial tribunal,  is  to  decide  actual  controversies 
by  a  judgment  which  can  be  carried  into  effect, 
and  not  to  give  opinions  upon  moot  questions  or 
abstract  propositions,  or  to  declare  principles  or 
rules  of  law  which  cannot  affect  the  matter 
in  issue  in  the  case  before  it.  It  necessarily 
follows  that  when,  pending  an  appeal  from  the 
judgment  of  a  lower  court,  and  without  any 
fault  of  the  defendant,  an  event  occurs  which 
renders  it  impossible  for  this  court,  if  it  should 
decide  the  case  in  favor  of  the  plaintiff,  to  grant 
him  any  effectual  relief  whatever,  the  court  will 
not  proceed  to  a  formal  judgment,  but  will  dis- 
miss the  appeal.    *    *    • " 

From  what  has  been  said  it  follows  that 
tbe  appeal  in  this  case  must  be  dismissed; 
and  it  is  so  ordered.  Costs  awarded  to  re- 
spondents. 

MORGAN  and  BICE,  JJ.,  concur. 


BENNETT  v.  THORNTON  et  aL 
(Supreme  (Tourt  of  Idaho.    April  24,  1917.) 

Appeal  from  District  Court,  Cassia  County; 
IMward  A.  Walters,  Judge. 

Action  by  Don  Bennett  against  H.  H.  Thorn- 
ton and  others,  as  the  Board  of  County  Com- 
nrissioners  of  Cassia  County,  Idaho,  and  W.  O. 
Pratt,  as  Sheriff,  and  others.  From  an  order 
denying  plaintiff's  motion  for  a  change  of  venue, 
and  continuing  the  case  for  the  term,  be  ap- 
peals.   Appeal  dismissed. 

W.  B.  Abraham  and  T.  Bailey  Lee,  both  of 
Burley,  for  appellant.  S.  T.  Lowe,  of  Burley, 
for  respondents. 

BUDGE,  C.  J.  By  stipulation  of  counsel,  en- 
tered into  in  this  court,  Uie  above-entitled  cause 
was  submitted  with  the  case  of  Cobum  v.  Thorn- 
ton et  al.,  164  Pac.  1012,  the  same  state  of  facts 
being  involved.  And  upon  the  authority  of  that 
case  the  appeal  from  the  order  of  the  trial  court, 
in  this  action,  denying  the  motion  for  a  change 
of  venue  and  continuing  the  case  for  the  term, 
is  dismissed.    Costs  awarded  to  respondents. 

MORGAN  and  RICE,  JJ.,  concur. 


PARKER  et  al.  v.  HERRON. 
(Supreme  Court  of  Idaho.    April  10,  1017.) 

1.  Saixs  4s»62(7)— Action  fob  Pkick— Fbaiti)- 

xjuaai  Representations— EviDKNcE. 
The   evidence   in   this   ease  examined,   and 
Xeld  to  be  insufficient  to  sustain  the  allegations 
of  the  answer  wherein  fraud  is  charged. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  140-144.] 

2.  F&AUD  9=9 13(2,  3)  —  Fraudttlknt  Rkfbk- 

BBNTATIONS— KnOWLEDOE  OT   FALSITY. 

In  order  to  establish  fraud  in  a  case  of  this 
kind,  it  must  be  shown,  iu  addition  to  falsity 


of  representations  of  a  material  fact,  or  facts, 
upon  which  the  party  to  whom  they  were  made 
innocently  acted  to  his  injury,  that  the  party 
making  them  knew  them  to  be  false,  or  that  he 
made  them  recklessly,  without  knowledge  of 
their  truth  or  falsity. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  »  4,  6.] 

Appeal  from  District  Ctourt,  Twin  Falls 
County ;   (Jhas.  O.  Stockslager,  Judge. 

Action  by  O.  A.  Parker  and  F.  S.  Marshall 
against  I.  A  Herron.  Judgment  for  plaln- 
tlflTs  In  the  sum  of  $1,  and  they  appeal  Re- 
versed, with  direction  to  grant  a  new  trial. 

George  Herriott,  of  Twin  Falls,  and  Arthur 
W.  Ostrom,  of  Buhl,  for  appellants.  C.  M. 
Booth,  of  Twin  Falls,  for  respondent 

MORGAN,  J.  This  action  was  commenced 
by  appellants  to  recover  the  balance  alleged 
to  be  due  upon  three  promissory  notes  for 
5400  each,  given  by  resi>ondent  in  payment 
for  a  secondhand  gasoline  engine,  which  he 
purchased  from  them  for  tbe  purpose  of  fur- 
nishing power  with  which  to  operate  a  grain 
separator.  Respondent,  In  his  answer,  admit- 
ted the  execution  of  the  notes,  and  that  only 
the  amount  alleged  in  tbe  complaint  to  have 
been  paid  thereon  had  been  paid,  but  denied 
that  any  amount  was  due,  and  alleged  that 
the  machinery  for  which  the  notes  were  given 
was,  by  appellants,  represented  and  described 
to  him  as  being  well  built,  properly  adjusted, 
and  capable'of  performing  the  work  for  which 
it  was  intended ;  that  by  reason  of  these  rep- 
resentations he  bought  the  machinery,  giving 
therefor  the  notes  above  mentioned ;  that  all 
of  the  statements,  r^resentations,  and  claims 
made  by  appellants  to  him  regarding  the  ma- 
chinery, as  to  the  build,  workmanship,  ad- 
justment, and  quality  thereof,  were  false  and 
fraudulent,  and  were  known  by  appellants  to 
be  false  and  fraudulent  at  tbe  time  they  were 
made ;  that  such  statements,  representations, 
and  claims  induced  him  to  make,  execute,  and 
deliver  the  notes  set  out  in  the  complaint, 
and  he  claimed  damages  by  reason  of  the  al- 
leged fraud  of  appellants  in  the  transaction. 
The  case  was  tried  to  a  Jury,  which  returned 
a  verdict  in  favor  of  appellants  for  the  sum 
of  $1.  Judgment  was  thereupon  entered,  from 
which  this  appeal  is  prosecuted. 

[1  ]  Appellants  contend  that  the  evidence  Is 
insufficient  to  establish  tbe  falsity  of  the  rep- 
resentations relied  upon  by  respondent.  The 
portion  of  the  record  tending  to  show  that  ap- 
pellants, or  either  of  them,  made  any  repre- 
sentations whatever  with  respect  to  the  en- 
gine, is  to  be  foimd  in  the  testimony  of  re- 
spondent and  Is  as  follows : 

"Q.  What  did  Mr.  Marshall  tell  you,  if  any- 
thing, with  reference  to  this  engine,  so  far  as  its 
power  and  capacity  was  concerned?  A.  He  told 
me  it  was  a  2U  horse  i>ower  gasoline  traction  en- 
gine, and  that  the  separator  has  a  28-inch  cylin- 
der. Q.  What  make  of  a  separator  was  it?  A. 
A  Case.  Q.  You  say  that  was  a  Case  separator? 
A.  Yes,  sir.    Q.  Where  did  you  buy  the  separa>- 
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tor?  A.  From  Parker  and  Marshall.  Mr.  Mar- 
khall  was  the  agent  and  the  man  I  done  the 
baainess  with.  Q.  Do  you  know  whether  or  not, 
at  the  time  you  bought  this  engine,  they  knew 
you  were  buying  it  to  run  this  separator?  A. 
They  certainly  did ;  that  is  what  I  wanted ;  I 
wanted  a  comi^ete  outfit.  Q.  Now,  at  the  time 
you  bought  the  engiue  I  will  ask  you  to  state 
whether  or  not  Mr.  Parker  or  Mr.  Marshall  told 
you  anything  as  to  whether  or  not  this  engine 
would  successfully  run  this  separator.  A.  That 
was  my  understanding;  that  it  would.  We  had 
several  talks  over  it:  I  forget  how  often  we 
talked  about  it,  but  it  was  some  two  or  three 
times,  and  he  didn't  say  anything  to  the  con- 
trary, and  of  course  we  talked  it  over,  and  I 
understood  it  was  all  right  for  that  purpose. 
Q.  You  told  him  what  you  wanted  with  the 
engine,  did  you?    A.  Yea,  air." 

While  there  Is  abundance  of  evldeoce  tend- 
ing to  show  that  the  engine  failed,  after  re- 
spondeat purchased  it,  to  furnish  power  suf- 
ficient to  successfully  run  the  separator,  it 
will  be  observed  that  the  testimony  above 
quoted  falls  far  short  of  sustaining  the  alle- 
gations of  the  answer,  to  the  effect  that  state- 
ments and  representations  were  made  by  ap- 
pellants that  the  engine  was  well  built,  prop- 
erly adjusted,  and  capable  of  performing  the 
work  for  which  It  was  Intended.  It  Is  true 
respondent  testified  that  himself  and  Mr. 
Marshall  talked  the  matter  over,  and  It  was 
his  understanding  that  the  engine  would  do 
the  .work,  but  the  evidence  does  not  Justify 
the  conclusion  that  this  understanding  was 
produced  by  any  statements  or  representa- 
tions, false  or  otherwise,  made  to  him.  The 
only  statement  by  Marshall  which  respondent 
attempted  to  quote,  even  In  substance.  Is  to 
the  effect  that  it  is  a  20  horse  power  gasoline 
traction  engine,  and  there  Is  nothing  in  the 
record  to  indicate  that  It  Is  not.  Upon  the 
other  hand,  it  is  shown  that  the  engine  In 
question  is  rated  by  its  manufacturers  as  of 
20  horse  power  and  the  record  discloses  that 
while  in  possession  of  its  former  owner  its 
work  was  entirely  satisfactory,  and  the  pow- 
er it  developed  was  amply  sufficient  to  run 
the  separator. 

[2]  If,  by  any  stretch  of  the  Imagination, 
the  conclusion  could  be  reached  from  the  evi- 
dence in  this  case  that  Marshall  made  rep- 
resentations to  respondent  which  were  untrue 
and  .which  misled  and  deceived  him  into  buy- 
ing the  engine,  a  material  element  of  fraud, 
as  the  basis  of  an  action  or  defense  in  a  case 
of  this  kind,  would  still  be  lacking.  In  ad- 
dition to  the  falsity  of  representations  It 
must  be  shown  that  the  party  making  them 
knew  them  to  be  false,  pr  that  be  made  them 
recklessly,  without  knowledge  of  their  truth 
or  falsity.  If  he  honestly  believed  the  rep- 
resentations to  be  true,  and  they  were  not 
recklessly  made,  then  he  is  not  liable  for 
fraud.  20  Cyc.  24 ;  Security  Savings  Bank  of 
Wellman  v.  Smith,  144  Iowa,  203,  122  N.  W. 
826 ;  Curtley  v.  Security  Savings  Society,  48 
Wash.  50;  89  Pac.  180;  Wilde  v.  Bank,  59 
Or.  661, 117  Pac.  807 ;  Wann  v.  Northwestern 
Trust  Co.,  120  Minn.  403,  139  N.  W.  1061; 


Peters  r.  Lohman,  171  Uoi.  App.  46S,  166  S. 
W.  783. 

The  evidence  discloses  that  appellants,  who 
are  dealers  In  gasoline  engines  and  acces- 
sories, during  the  fall  of  1910  sold  the  en- 
ghie  to  a  Mr.  Eveleth,  who  used  it  in  con- 
nection with  the  separator,  and  that  it  gave 
entire  satisfaction;  that  Matsball  saw  the 
engine  while  it  .was  being  so  used ;  that  Br- 
eletb  had  trouble  in  meeting  certain  payments 
of  the  purchase  price,  and  consented  that  It 
be  sold  to  respondent,  who,  at  aiipellants' 
request,  went  to  Eveleth's  place,  Inspected  the 
engine,  and  thereafter  bought  It 

The  burden  of  proof  to  show  scienter  was 
upon  respondent.  Not  only  has  he  offered  no 
evidence  tending  to  show  that  false  state- 
ments were  made  with  knowledge  of  their 
falsity,  or  with  reckless  disregard  of  what 
the'facts  might  be,  but  thp  uncontradicted  evi- 
dence indicates  that  appellants  acted  entirely 
in  good  faith ;  that  the  statement  as  to  the 
horse  power  of  the  engine  was  based  upon  the 
rating  given  It  by  its  manufacturers,  and  it 
had  been  seen,  by  the  man  who  made  tlie  r^ 
resentations,.  to  do  the  class  of  .work  an  en- 
gine of  that  capacity  should  do. 

We  do  not  desire  to  be  understood  to  hold 
that  it  ts  necessary,  in  order  to  establish 
fraud,  to  show  what  was  In  the  mind  of  a 
man,  shown  tb  have  made  misrepresentations 
of  a  material  fact,  at  the  time  he  made  It 
Circumstances  inconsistent  with  an  honest 
reasonable  belief  In  the  truth  of  the  state- 
ments, or  indicating  a  reckless  disregard  for 
the  truth,  may  be  shown,  from  which  a  Jury 
may  conclude  scienter,  but  In  this  case  Oiete 
is  a  total  lack  of  such  circumstances. 

The  necessity  for  proof  of  scienter  distin- 
guishes such  an  action  as  this  from  one  for 
breach  of  warranty.  Northwestern  S.  Co.  ▼. 
Dexter  Horton  &  C!o.,  29  Wash.  665,  70 
Pac.  59. 

The  judgment  is  reversed,  with  direction 
that  a  new  trial  be  granted.  Costs  ane  award- 
ed to  appellants. 

BUDOE,  O.  J.,  and  RICE,  J.,  c(mcar. 


WBISE3R  NAT.  BANK  v.  WASHINGTON 

COUNTY  et  al. 
(Supreme  Court  of  Idaho.    April  21,  1917.) 

1.  Cebtiorabi     «=s>fl4(l)— Revikw— CoNsrrnr- 

TIONAUTY  of  STATUTE. 

In  proceedings  upon  writ  of  review,  the 
constitutionality  of  the  statute  upon  which  the 
inferior  tribunal  the  action  of  which  is  reviewed 
based  its  authority  cannot  be  passed  npon. 

[EM.  Note.— For  otlter  cases,  see  Certiorari, 
Cent  Dig.  fS  174,  183,  184.] 

2.  Taxation  «=»380  —  Bakk's  iNVEsncKKia 
OnrsiDE  OP  CouNTT— Deduction. 

According  to  the  intent  and  purpose  of  sec- 
tion 173  of  the  Revenue  Act  of  1913  (Seas.  Lavs 
1913,  p.  230),  the  proportion  of  the  capital  stock, 
surplus,  and  undivided  profits  of  a  liank  invested 
in  or  rc{iresented  by  property  ontside  of  the 
county  in  which  the  bank  is  located  is  not  to  k* 
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deducted  from  the  full  casb  value  of  its  capital 
stock  in  listing  the  same  for  assessment. 

CEJd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  630.] 

Appeal  from  District  Court,  Washington 
CJonnty;   Ohas.  P.  McCarthy,  Judge. 

Proceeding  by  the  Welser  National  Bank 
against  Washington  County  and  others  to 
i^vlew  the  action  of  the  board  of  equaliza- 
tion. From  a  Judgment  of  the  district  court 
modifying  the  board's  action  and  granting 
a  part  of  the  relief  sought,  petitioner  appeals. 
Affirmed. 

Ed  R.  Coulter,  of  Wdser,  for  appellant 
T.  A.  Walters,  Atty.  Gen.,  J.  P.  Pope,  Asst 
Atty.  Gen.,  and  George  Donart,  Pros.  Atty., 
o>£  Cambridge,  for  respondents. 

MOB^AN,  J.    The  appellant  is  a  national 
bank  located  at  Weiser,  in  Washington  coun- 
ty.   On  the  second  Monday  of  January,  1915, 
its  capital  stock  was  $75,000,  divided  Into  730 
shares  of  the  par  value  of  $100  eadi,  and  Its 
surplus  and  undivided  profits  amounted  to 
$15,540,   making  a  total  of  $90,540.    It  ap- 
pears that  $32,368  of  this  amount  was  invest- 
ed In  the  bank  building,  furniture,  and  fix- 
tures, $4,350  In  real  estate  in  Weiser,  $1,652.- 
67  in  real  estate  In  Owyhee  county,  and  $2,- 
600  In  real   ^tate  In   Adams  county.    In 
April,  19J5,  appellant  gave  to  the  assessor 
of    Washington   county   a   sworn   statement 
showing  the  capital  stock,  surplus,  and  undi- 
vided profits  as  they  existed  on  the  second 
Monday  of  January,  1915,  and  also  the  pro- 
portionate amount  of  the  same  which  was 
invested  as  above  set  forth.    The  assessor  de- 
ducted from  the  sum  of  $90,510  the  $32,368 
Invested  in  the  bank  building,  furniture,  and 
fixtures,  and  the  remainder,  $58,172,  he  pro- 
rated among  the  750  shares  of  stock  and  as- 
sessed It  against  the  shares  In  the  names  of 
the  shareholders.    The  other  real  estate  was 
assessed,    respectively,   by   the   assessors  of 
Washington,   Owyhee,   and  Adams  counties, 
and  the  taxes  upon  the  same  were  paid  by 
the  bank.    The  payment  of  taxes  assessed 
against  the  capital  stock  of  the  bank  to  the 
'    assessor   and   tax    collector   of   Washington 
county  was  made  imder  protest,  and  a  peti- 
tion was  filed  with  the  board  of  county  com- 
missioners, sitting  as  a  board  of  equalization, 
praying  that  an  additional  deduction  from  the 
capital  stock,  surplus,  and  undivided  profits, 
amounting  to  that  proportion  of  the  same  in- 
vested In  the  real  estate  in  the  three  counties 
above  named  and  not  used  in  connection  with 
the  bank,  be  allowed.    This  was  denied.    Ap- 
pellant thereafter  procured  a  writ  of  review 
from  the  court  below,  and  respondents  mov- 
ed to  quash   the  same.    After  hearing   the 
matter,  the  court  made  and  entered  findings 
of  fact,  conclusions  of  law,   and  Judgment 
modifying  the  action  of  the  board  of  equali- 
zation only  to  the  extent  that  the  deduction 
prayed  for  was  allowed  so  far  as  it  related  to 
the  pr<^>erty  situated  In  Washington  county. 
This  appeal  Is  from  that  Judgment 


[1 , 2]  The  question  to  be  determined  Is 
this:  Should  the  amounts  invested  In  pr(^)er- 
ty  outside  of  Washington  county,  the  county 
In  whldi  the  bank  is  located,  have  been  de- 
ducted from  the  total  capital  stock,  surplus, 
and  tmdivlded  profits  before  the  same  was 
assessed  and  prorated  among  the  sharehold- 
ers? The  question  Involves  a  construction  of 
section  173  of  the  Revenue  Act  of  1913,  found 
on  page  230  of  the  Session  Laws  of  that  year, 
which  Is  as  follows: 

"The  afaeres  of  capital  stock. of  any  bank,  ex- 
isting by  authority  of  the  United  States  or  of 
this  state  and  located  within  this  state,  or  of 
any  building  and  loan  association,  trust  compa- 
ny or  surety  and  fidelity  company  organized  un- 
der the  laws  of  this  state  and  doing  business 
within  this  state,  shall  be  assessed  for  taxation 
where  such  bank,  company,  association  or  other 
corporation  is  located  and  not  elsewhere,  at  the 
fall  cash  value  thereof  at  twelve  o'clock  meridi- 
an cm  the  second  Monday  of  January  in  each 
year,  except  the  proportionate  part  of  any  por- 
tion of  such  capital  stock,  or  the  surplus  or  un- 
divided profits  of  such  bank,  company,  assod- 
ation  or  other  corporation  which  is  at  the  time . 
of  assessment  actoally  invested  in  and  repre- 
sented by  other  property  owned  by  and  standing 
upon  the  records  of  the  county  wherein  such 
shares  of  capital  stock  is  assessed  in  the  nsune 
of  such  bank,  company,  association  or  other  cor- 
poration and  which  has  been  assessed  and  en- 
tered for  taxation  in  said  county  for  the  said 
year,  which  proportionate  part  of  such  portion 
shall  be  deducted  from  the  full  cash  value  of 
such  shares  of  capital  stock  in  listing  such  capi- 
tal stock  for  assessment:  Provided,  that  no 
deduction  in  the  assessed  valuation  of  such 
shares  of  capital  stock  shall  he  made  on  account 
of  any  property  obtained  by  such  bank,  company, 
association  or  other  corporation  on  foreclosure 
of  any  lien,  or  in  the  settlement  of  any  debt, 
unless  it  is  shown  to  the  satisfaction  of  the  as- 
sessor that  the  amount  sought  to  be  so  deducted 
is  actually  included  in  the  value  of  such  capi- 
tal stock.  Any  property  so  represented  in 
such  capital  stock,  on  account  of  which  a  de- 
duction has  been  made  in  the  assessed  valuation 
of  the  shares  of  such  capital  stock,  shall  be  as- 
sessed separately  at  its  full  cash  value,  as  other 
property. 

Appellant  insists  that  this  section  should 
be  so  construed  as  to  make  a  deduction  from 
the  assessment  of  the  capital  stock,  surplus, 
and  undivided  profits  of  the  bank  by  reason 
of  its  ownership  of  property  situated  in  and 
taxed  in  other  counties  of  the  state  as  well 
as  In  the  county  wherein  the  bank  Is  located, 
and  Insists  that,  If  the  language  of  the  law 
be  literally  construed,  it  will  be  violative  of 
section  5,  art.  7,  of  the  Constitution,  where- 
in it  is  provided  that: 

"All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits, 
of  the  authority  levying. the  tax,  •  •  •"  and 
"duplicate  taxation  of  property  for  the  same 
purpose  during  the  same  year,  is  hereby  pro- 
hibited." 

The  proceedings  in  the  court  below  were 
upon  certiorari,  or,  as  denominated  by  our 
Revised  Codes,  writ  of  review.  Sections  4902 
and  4968,  Rev.  Codes,  Umlt  the  extent  of  the 
inquiry  which  may  be  made  In  proceedings 
upon  writ  of  review.  The  court  below  could 
not.  In  this  case,  and  consequently  we  cannot 
determine  the  constitutionality  of  the  act 
xmdex  which  the  Inferior  tribunal  claimed  its 
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authority.  MoC<»mell  t.  State  Board  of 
Equalization,  11  Idaho,  662,  83  Paa  494. 

Proceeding  up<m  the  theory  that  section 
173,  Revoiae  Act  of  1913,  supra.  Is  valid, 
and,  as  above  Indicated,  Its  constitutionality 
cannot  be  questioned  In  this  proceeding,  Its 
language  Is  too  plain  to  permit  of  judicial 
Interpretation.  To  hold  differently  and  sus- 
tain the  contention  of  appellant  above  stated 
would  be.  In  effect,  to  repeal  the  section  and 
substitute  a  new  law. 

The  judgment  of  the  district  onurt  is  af- 
firmed.   Costs  are  awarded  to  respondents. 

RICE,  X,  sat  at  ttaei  hearing,  but  took  no 
part  in  the  decision  of  this  case. 

BUDGE,  Oi  J.  I  concur  In  the  conclusion 
reached,  upon  the  ground  that  the  constitu- 
tionality of  the  statute  cannot  be  inquired 
Into  upon  a  writ  of  review,  and,  viewing  the 
statute  (section  173,  Revenue  Act  of  1918)  In 
this  light.  Its  language  Is  unambiguous. 
However,  I  do  not  wish  to  be  understood  as 
Intimating  that  the  law  Is  constitutional  or 
that  Its  constitutionality  Is  not  subject  to  at- 
tack. In  a  proper  proceeding,  upon  the  ground 
of  double  taxation. 


GREEN   et   al.   v.   CONSOLIDATED   WAG- 
ON &  MACHINE  CO.  et  al. 

(Supreme  Court  of  Idaho.    April  27,  1917.) 

1.  Ghattbl  Mobtoaoes  (S=3256  —  Gbowino 
Ckopb— Assumption — Evidence. 

Evidence  examined,  and  held  sufficient  under 
a  written  contract  to  sustain  the  findings  of  the 
trial  court  to  the  effect  that  the  respondents  did 
not  assume  and  agree  to  pay  the  indebtedness 
secured  by  mortgage  of  appellant  Consolidated 
Wagon  &  Machine  Company. 

[Ed.  Note.— For  other  cases,  see  Chattel  ilort- 
gages,  Cent  Dig.  {  528.] 

2.  ChattkLi  Mobtoaoes  €=>127— Ceops— Dien. 

The  lien  of  a  chattel  mortgage  executed  upon 
a  crop  to  be  grown  upon  leased  premises  does 
not  attach  to  a  crop  subsequently  planted  there- 
on by  another  than  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  fj  216,  217.] 

3.  EviDENCK   i&=>452— Paboi.   I}videncb— La- 
tent AlfBiaUITT. 

Parol  testimony  is  incompetent  to  vary  the 
terms  of  a  written  contract,  but  may  be  admit- 
ted to  explain  a  latent  ambiguity. 

[Ed.   Note. — For   other   cases,   see  Evidence, 
Cent  Dig.  {§  2093^2101.] 

4.  ASSIONMENTS  <S=»12— WAGES— VALIDITY. 

Where  one  enters  into  a  contract  to  labor 
with  the  understanding  that  the  proceeds  of 
said  labor  shall  be  paid  pro  rata  to  creditors, 
a  subsequent  assignment  of  the  wages  earned, 
without  the  consent  of  the  said  creditors,  is  in- 
valid in  that  there  is  nothing  owing  under  said 
contract  upon  which  the  assignment  could  oper- 
ate. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  {  20.] 

Appeal  from  District  Court,  Twin  Falls 
County;   Edward  A.  Walters,  Judge. 
Action  for  Injunction  by  Harvey  S.  Green 


and  another  against  the  Consolidated  Wagon 
&  Machine  Company  and  H.  C.  Vanansdeln, 
Sheriff  of  Twin  Falls  County,  Idaho,  with 
cross-complaint  by  defendant  Company. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

James  H.  Wise,  of  Twin  Fall8»  for  appel- 
lants. Sweeley  &  Sweeley,  of  Twin  Falls,  for 
respondents. 

RICE,  J.  This  action  was  brought  by 
the  respondents  herein  to  obtain  an  Injunc- 
tion against  the  appellants  restraining  tbem 
from  proceeding  with  the  foreclosure  of  a 
chattel  mortgage  given  opon  crops  to  be 
grown  during  the  year  1913  upon  certain  land 
described  In  the  complaint  The  appellant 
Consolidated  Wagon  &  Machine  Company  an- 
swered, denying  the  material  allegations  of 
the  complaint,  and  by  way  of  cross-complalot 
set  up  their  note  and  mortgage,  and  nonpay- 
ment of  the  same,  and  asked  for  a  foreclosure 
thereof.  They  also  asked  for  a  judgment 
against  respondents  for  the  amount  lepn- 
sented  by  their  note. 

On  the  24th  day  of  November,  1911,  the  re- 
spondents leased  certain  land  to  one  T.  L, 
Corum  for  a  term  of  four  years.  Under  the 
terms  of  the  said  lease  Corum  was  to  receive 
two-thirds  of  the  crops  raised  on  the  said 
premises  during  the  term  of  the  lease.  On 
the  9th  day  of  December,  1912,  Corum  and 
his  wife  executed  a  chattel  mortgage  to  appel- 
lant C<Misolidated  Wagon  &  Machine  Com- 
pany, covering  all  crops  then  growing  or  to  be 
grown  during  the  year  1913  upon  the  land  In- 
cluded within  the  lease,  to  secure  the  pay- 
ment of  a  note  for  $878.10.  The  mortgage 
was  filed  for  record  In  the  ofllce  of  the  re- 
corder of  Twin  Falls  county.  On  the  12th 
day  of  April,  1913,  Corum  and  respondents, 
by  an  Instrument  In  writing,  released  eadi 
other  from  their  mutual  obligations  under 
the  terms  of  said  lease.  Thereupon,  on  the 
same  day,  Corum  and  respondents  entered  in- 
to a  written  contract  whereby  Corum,  for  the 
consideration  therein  named,  agreed  to  culti- 
vate, seed,  and  corrugate  the  lands  which  had 
been  Included  within  the  lease,  being  tbe 
same  lands  mentioned  In  the  chattel  mort- 
gage. Acccording  to  the  terms  of  the  con- 
tract between  Corum  and  respondents,  Corum 
was  to  receive  only  as  much  of  the  money  to 
be  earned  thereunder  as  was  necessary  to 
pay  his  expenses  while  he  was  thus  engaged. 
The  balance  of  the  money  after  compledoa 
of  the  contract  was  to  be  disposed  of  accord- 
ing to  the  following  paragraph  contained  In 
the  said  contract: 

"That  when  said  work  Is  completed  and  said 
moneys  shall  become  thereby  due,  the  party  of 
the  first  part  shall  pay  the  same  to  the  creditors 
of  the  said  second  party  pro  rata,  except  that  a 
certain  chattel  mortgage  covering  a  crop  owned 
bv  said  party  of  the  first  part,  and  now  plant- 
ed, shall  be  caused  to  be  released,  and  so  much 
money  as  may  be  necessary  therefor  shall  be 
first  used  to  that  purpose." 
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At  the  time  of  the  giving  of  the  chattel 
mortgage  and  the  execution  of  the  release 
and  the  contract  last  mentioned,  only  80  acres 
of  the  said  premises  had  been  planted.  The 
respondents  excited  this  80  acres  In  their 
complaint,  and  did  not  ask  for  an  Injunction 
against  the  foreclosure  of  the  chattel  mort- 
gage upon  the  crop  thus  planted. 

[1,2]  After  the  execution  of  the  release 
Corum,  under  the  contract  between  himself 
and  respondents,  had  no  Interest  In  the  crops, 
b\it  occupied  the  position  of  an  employfi.  Un- 
der section  3406,  Rev.  Codes,  the  lien  of  the 
mortgage  ^ve«  by  Corum  to  appellant  Con- 
solidated Wagon  ft  Machine  Company  did 
not  attach  to  the  crops  sown  by  the  respond- 
ents upon  the  lands  described  In  the  mort- 
gage or  any  Interest  therein.  The  Injunction 
■was  theiefore  properly  granted. 

Appellants,  however,  assign  as  error  the 
action  of  the  court  In  holding  that  the  re- 
spondents did  not  assume  and  agree  to  pay 
the  mortgage  made  and  executed  by  Corum 
and  wife  upon  the  &th  day  of  December,  1912, 
and  In  not  giving  the  answering  appellant  a 
judgment  for  the  amount  of  the  note  secured 
thereby.  Appellants  base  their  ccmtentlon 
upon  the  paragraph  of  the  contract  of  em- 
ployment above  quoted.  The  paragraph  re- 
ferred to  appears  to  be  somewhat  ambiguous, 
ttpon  Its  face  the  court  would  not  be  justi- 
fied in  holding  that  the  respondents  had  as- 
sumed and  agreed  to  pay  Corum's  note.  Ap- 
pellants attempted  to  show  by  oral  testimony 
of  certain  witnesses  that  the  respondents  did 
assume  and  agree  to  pay  this  note.  We  think 
the  written  paragraph  contains  the  contract 
between  the  parties,  and  that  the  oral  tes- 
timony of  witnesses  is  incompetent  for  the 
purpose  of  proving  the  contract  between  the 
parties,  or  for  any  purpose  other  than  ex- 
plaining the  ambiguity  of  the  written  con- 
tract 

[3]  With  reference  to  the  oral  testimony. 
It  must  be  said  that  It  falls  to  show  that  it 
was  the  Intention  of  the  parties  that  the  re- 
spondents should  assume  the  payment  of 
Corum's  note.  The  contract  was  not  to  pay 
Corum's  debt  to  appellant  Consolidated  Wag- 
on ft  Machine  Company,  but  only  to  cause 
the  release  of  the  chattel  mortgage  on  the 
crop  then  planted,  and  for  that  purpose  the 
respondents  might  use  as  much  money  as 
would  be  necessary. 

The  trial  court  did  not  err  in  finding  that 
the  respondents  did  not  at  any  time  assume 
or  agree  to  pay  the  mortgage  of  the  said 
Corum,  nor  in  falling  to  give  judgment 
against  the  respondents  for  the  amount 
thereof. 

[4]  It  appears  that  on  the  5th  day  of  July, 
1913,  Corum  assigned  to  appellant  company 
the  sum  of  $906  earned  by  him  upon  his  con- 
tract of  employment.  Appellants  contend 
that  by  virtue  of  this  assignment  the  company 
is  entitled  to  judgment  for  said  amount.  By 
the  terms  of  the  contract  Itself,  Corum  had 


already  entered  Into  an  agreement  as  to  the 
manner  in  which  the  amount  earned  by  him 
was  to  be  disbursed,  and  for  that  reason  was 
unable,  without  the  consent  of  the  other  par- 
ties interested,  to  make  an  assignment  there- 
of in  a  manner  contrary  to  the  provisions  of 
the  contract. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  district  court  is  aflBrmed.  Costs 
awarded  to  respondents. 

BUDGE,  C.  J.,  and  MORGAN,  J.,  concur. 


KATERNDAHI*  v.  DAUGHERTT,  State  Sec- 
retary. 
(Supreme  Court  of  Idaho.    April  25,  1917.) 

1.  Statutes  «=»16(2)— Governob'b  Affbovai, 
and  slonature — auendm£nt. 

Under  section  10  of  article  4  of  the  Const!- 
tndon,  every  bill  passed  by  the  Legislature  shall, 
before  it  becomes  a  law,  be  preeented  to  the 
Governor.  If  he  approve,  be  shall  sign  it,  and 
thereupon  it  shall  become  a  law.  Ileld  that, 
where  a  bill,  properly  certified  by  the  presiding 
officers  of  the  two  honses  of  the  Legislature,  was 
presented  to  the  Governor  and  approved  and 
signed  by  him,  no  amendment  or  alteration  of 
the  bill  80  approved  and  fugned  can  be  made. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  (  16.] 

2.  Mandahus  <3=973(1)— Appboval  '  or  Stat- 

CTE — AMENDMENT  OB  ALTERATION. 

Under  chapter  141,  Sess.  Laws  1913,  p.  602, 
It  is  made  the  duty  of  the  secretary  of  state  to 
publish  or  cause  to  be  published  in  book  form 
a  sufficient  number  of  books  containing  all  the 
laws,  resolutions,  and  memorials  passed  by  each 
session  of  the  Legislature  of  the  state  of  Idaho. 
Held  that,  where  a  law  is  properly  certified  by 
the  presiding  officers  of  the  two  houses  of  the 
Legislature,  and  is  approved  and  signed  by  the 
Governor  and  lodged  m  the  office  of  the  secre- 
tary of  state,  such  officer  cannot  be  required  by 
writ  of  mandate  to  make  any  alteration  or  in- 
sert any  amendment  in  the  law  so  certified  and 
approved. 

[Ed.  Note. — ^For  other  cases,  see  Mandamns, 
Cent  Dig.  H  115,  135,  144-146,  149.] 

Original  application  for  mandamus  by  B. 
W.  Katerndahl  against  W.  T.  Daugherty, 
Secretary  of  the  State  of  Idaho.  Writ  de- 
nied. 

B.  W.  Katerndahl,  of  Dubois,  in  pro.  per. 
T.  A.  Walters,  Atty.  Gen.,  for  def^idant. 

BICE,  J.  This  is  an  application  for  writ 
of  mandate  to  require  the  defendant,  as 
secretary  of  state,  to  correct  enrolled  House 
Bill  No.  14  by  inserting  therein  a  certain 
amendment  and  to  publish  the  same  as  so 
corrected. 

[1,2]  By  the  agreed  statement  of  facts  It 
appears  that  House  Bill  No.  14  was  regularly 
passed  by  the  House  of  Bepresentatlves  and 
transmitted  to  the  Senate;  that  th^  Senate 
amended  the  bill,  passed  the  same  as  amend- 
ed, and  transmitted  it  to  the  House;  that  the 
Bouse  thereupon  concurred  In  the  Senate 
amendment  and  passed  the  bill  as  amended ; 
that  it  was   referred  to   the   committee  on 
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engroBaed  and  enrolled  bills  for  enrollment; 
and  that  thereafter  It  was  reported  correct- 
ly enrolled.  The  bill  was  signed  by  the 
Speaker  of  the  House  and  transmitted  to  the 
Senate ;  It  was  duly  signed  by  the  President 
of  the  Senate  and  transmitted  to  the  Goveri)- 
or  for  approval,  and  approved  by  the  Govern- 
or, as  enrolled,  on  the  20th  day  of  March, 
1917.  It  was  further  agreed  that  the  bill 
now  on  file  In  the  office  of  the  secretary  of 
state,  bearing  the  signatures  of  the  presiding 
officers  of  the  two  houses  and  the  Governor, 
does  not  contain  the  amendment  which  was 
made  by  the  Senate  and  agreed  to  by  the 
Housa 

By  the  provisions  of  chapter  141,  1913 
Sess.  Laws,  p.  502,  it  Is  made  the  duty  of  the 
secretary  of  state  to  publish  or  cause  to  be 
published  in  book  form  a  sufficient  number 
of  books  containing  all  the  laws,  resolutions, 
and  memorials  passed  by  each  session  of  the 
Legislature  of  the  state  of  Idaho. 

Section  10  of  article  4  of  the  Constitution 
reads  in  part  as  follows : 

"Every  bill  passed  by  the  Legislature  shall, 
before  it  becomes  a  law,  be  presented  to  the  Gov- 
ernor. If  he  approve,  he  shall  sign  it,  and 
thereupon  it  ahall  become  a  law ;  but  if  he  do 
not  approve,  he  shall  return  it  with  his  objec- 
tions to  the  house  in  which  it  originated,  which 
house  shall  enter  the  objections  at  large  upon 
its  journals  and  proceed  to  reconsider  the  bill." 

Under  this  section  of  the  Constitution,  no 
bill  can  become  a  law  unless  It  is  presented 
to  the  Governor  for  his  approval.  By  the 
agreed  statement  of  facts  the  bill  as  amend- 
ed was  never  presented  to  the  Governor,  and 
therefore  cannot' be  a  law  of  the  state.  This 
proposition  is  sufficient  to  dispose  of  this 
case. 

The  question  as  to  whether  the  bill  as 
certified  by  the  presiding  officers  of  the  two 
houses  of  the  Legislature,  and  signed  by  the 
Governor,  is  a  valid  law  is  not  presented  In 
this  case,  and  wUl  not  be  decided. 

The  writ  is  denied. 

BUDGB,  C.  J.,  and  MORGAN,  J.,  concur. 


In  re  ORGANIZATION  OP  DRAINAGE 
DIST.  NO.  1  OF  ADA  COUNTY. 

HAYES  et  al.  v.  FARMERS'  UNION  DITCH 

CO.,  Limited,  et  al. 

(Supreme  Court  of  Idaho.    April  24,  1917.) 

L  Drains  ®=>14(3)— Dbainaoe  Distbict— Ob- 

OANIZATION — ObDEB — APPEAL. 

An  order  of  the  district  court,  declaring  a 
proi>oaed  drainage  district  duly  organized,  un- 
der the  provisions  of  section  4,  c  16,  Seas.  Laws 
1913,  is  not  an  appealable  order  under  section 
4800,  Rev.  Codes,  since  it  is  not  a  final  order, 
and  a  further  hearing  upon  the  question  in  the 
district  court  is  provided  by  the  Drainage  Act 
of  1913,  which  also- provides  for  an  appeal  from 
the  order  of  the  court  confirming  the  report  of 
the  commissioners,  upon  which  appeal  the  ques- 
tion sought  to  be  raised  in  this  appeal  might 
properly  be  raised. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent. 
Dig.  S  5.) 


2.  Appeai  and  Ebbob  «=»09(1)— Dbai:(s  «=» 
14(3)— Dbainagb  Diotbict— Oboahizatio}!— 
Appeal. 

Seld,  that  chapter  16,  Sess.  Laws  1913.  and 
amendments  thereto,  providing  for  the  estab- 
lishment of  drainage  districts,  does  not  provide 
for  an  appeal  from  an  order  of  the  district  court 
declaring  a  district  duly  organised,  after  the 
first  hearing  upon  the  petition  for  such  organiza- 
tion, and  such  preliminary  order  of  the  district 
court  does  not  finally  adjudicate  any  of  the 
rights  involved  in  proceedings  tmder  the  provi- 
sions of  said  chapter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  356,  359-300,  3SC;  Drains, 
Cent.  Dig.  {  S.] 

Appeal  from  District  Court,  Ada  Coouty-, 
Carl  A.  Davis,  Judge. 

Petition  by  John  W.  Hayes  and  others  for 
the  organization  of '  a  drainage  district,  in 
which  David  K.  Eastman  and  others  filed  ob- 
jections and  remonstrances  seeking  the  ez- 
dnslon  of  their  lands.  From  .an  order  de- 
claring the  proposed  district  duly  organized 
as  drainage  district  No.  1  of  Ada  county, 
and  excluding  the  Farmers'  Union  Ditch 
Company,  Limited,  the  remonstrants  appeal, 
and  the  district  prosecutes  a  cross-appeal 
Both  appeals  dismissed. 

Martin  &  Cameron,  of  Boise,  for  appd- 
lants.  B.  F.  Neal,  of  Boise,  Cor  respondents 
and  cross-appellants.  Cavanah  &  Blake,  of 
Boise,  for  cross-respondent.  Richards  &  Ha- 
ga  and  McKeen  F.  Morrow,  all  of  Boise,  am- 
id curiae. 

BUDGE,  O.  J.  This  Is  an  appeal  from  an 
order  declaring  a  proposed  drainage  district 
duly  organized.  A  cross-appeal  has  also 
been  prosecuted  by  the  respondent  drainage 
distifct  from  that  portion  of  the  court's  oi^ 
der  excluding  the  Farmers'  Union  Ditch 
Company,  Limited,  from  the  district  A  pe- 
tition was  filed  in  the  district  court  for  Ada 
county,  signed  by  a  great  number  of  land- 
owners in  the  proposed  district,  and  praying 
that  the  lands  and  property  described  In  said 
petition  be  organized  Into  a  drainage  district 
under  the  provisicms  of  chapter  18,  Sess. 
Laws  1913,  and  amendments  thereto.  The 
appellants,  objecting  landowners,  filed  objeo- 
tions  and  remonstrances,  and  sought  to  have 
their  lands  excluded  from  the  proposed  dis- 
trict After  due  notice  a  hearing  was  had 
upon  the  petition  and  evidence  was  received 
touching  the  matters  at  issue.  The  court 
prepared  findings  of  fact  and  conclusions  of 
law  and  entered  an  order  declaring  the  pro- 
posed district  duly  organized,  defining  the 
boundaries  thereof  and  excluding  from  the 
district  the  E^imers'  Union  Ditch  Company, 
Limited,  cross-respondent  From  this  order 
the  appeal  and  cross-appeal  were  prose- 
cuted. 

Upon  our  Investigation  and  c<MislderatIoa 
of  this  case  we  find  that  we  are  confronted 
at  the  very  outset  with  the  serious  question: 
Is  the  order  which  the  trial  court  entered  an 
appealable  order?    Or,  in  other  words,  aro 
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the  appeals  being  prematurely  prosecuted? 
Section  4800,  Kev.  Codes,  provides: 

"A  JDdgment  or  order,  in  a  civil  action,  except 
when  expressly  made  final,  may  be  reviewed  as 
prescribed  in  this  Code,  and  nqt  othenoiie." 
(Italics  ours.) 

[1, 1]  The  law  under  which  this  proceeding 
was  Instituted  provides:  First,  that  a  peti- 
tion shall  be  presented.  Second,  that  a  no- 
tice shall  be  given,  setting  the  time  and  place 
at  which  the  district  judge  will  consider  said 
petition.  Third,  upon  the  hearing  any  per- 
BCHi  or  corporation  may  appear  before  the 
coort  and  make  objection  fo  the  organiza- 
tion of  the  district  and  the  prcq^oEcd  boun- 
daries thereof,  and  upon  final  hearing  the 
judge  shall  make  such  changes  of  the  pro- 
posed, boundaries  as  be  may  deem  proper  and 
shall  establish  and  define  sudi  boundaries, 
and  shall  ascertain  and  determine  the  ap- 
proximate number  of  acres  which  will  be 
benefited  by  the  proposed  system,  and  shall 
find  whether  the  proposed  system  will  be 
conducive  to  the  public  health,  welfare,  or 
convenience,  or  Increase  the  public  revenue, 
or  be  of  special  benefit  to  the  majority  of 
the  land  included  within  the  proposed  boun- 
daries of  the  district  as  established.  But 
said  Judge  may  not  change  the  boundaries  so 
as  to  Include  any  territory  outside  the  bowa- 
darles  described  in  the  petition, '  and  the 
Judge  shall  cause  an  order  to  be  entered  by 
the  derk  and  recorded  in  the  Judgment  rec- 
ord, setting  forth  the  facts  found.  Fourth, 
upon  the  entry  of  the  findings,  if  the  Judge 
finds  said  proposed  drainage  system  to  be 
conducive,  either  to  the  public  health,  wel- 
fare, or  convenience,  or  that  it  will  increase 
the  public  revenue,  or  be  of  special  benefit  to 
the  riiajorlty' in  acreage  of  the  lands  Includ- 
ed In  said  boundaries,  he  shall  declare  said 
district  duly  organized,  and  within  ten  days 
thereafter  shall  appoint  three  drainage  com- 
missioners. The  clerk  of  said  district  court 
shall  cause  a  copy  of  the  order,  declaring 
said  district  organized,  to  be  filed  In  the  of- 
fice of  the  secretary  of  state,  and  from  and 
after  the  date  of  said  filing  said  organiza- 
tion shall  be  deemed  complete.  Fifth,  after 
the  drainage  commls^oners  have  qualified 
they  are  to  proceed  with  the  survey  of  the 
proposed  district  and  report  their  findings  to 
the  court,  lif  after  this  Investigation  they 
find  that  the  costs,  expenses,  and  damages 
are  more  than  equal  to  the  benefits  that  will 
be  bestowed  upon  the  lands  they  'shall  so  re- 
.port  and  the  proceedings  shall  be  dismissed. 
If,  on  the  other  hand,  they  find  that  the  costs 
will  be  less  than  the  benefits,-  they  shall  so 
report  and  the  court  shall  then  make  and 
enter  an  order  fixing  a  time  and  place  when 
and  where  all  persons  interested  may  appear 
and  contest  the  confli*matlon  thereof,  and  no- 
tice Is  provided  to  be  given  of  this  hearing. 
Sixth,  any  of  the  landowners  or  any  person 
or  corporation  affected  by  the  work  proposed 
may  appear  on  the  day  set  for  hearing  and 
remonstrate  against  the  whole  or  any  part 


at  the  proposed  work.  The  district  court  or 
the  presiding  Judge  may  then  fix  a  time  for 
hearing  the  objections.  If  any  person  de- 
mands it,  a  Jury  will  be  Impaneled  to  try  the 
question  of  assessed  benefits  or  awarded 
damages;  all  other  issues  arising  on  remon- 
strances are  to  be  tried  by  the  court;  and, 
if  the  court  finds  that  the  report  requires 
modifloaticm,  the  same  may  be  referred  to 
the  comndssloners,  who  may  be  required  to 
tnodifi/  it  in  any  retpcot.  (Italics  ours.)  If 
the  findings  be  awarded  against  the  validity 
of  the  proceedings  the  same  may  be  dismiss- 
ed, if  the  findings  are  In  favor  of  the  valid- 
ity of  the  proceedings,  the  court,  after  the 
report  shall  have  been  modified  to  ccmform 
to  the  findings,  or  if  there  be  no  remon- 
strances, shall  confirm  the  same,  which  or- 
der of  confirmation  is  subject  to  the  right 
of  appeal  to  the  Supreme  Court,  such  ap- 
peal shall  bring  before  the  Supreme  Court 
the  propriety  and  Justice  of  the  amount  of 
damages  or  assessment  of  benefits  in  respect 
to  the  parties  to  the  appeal.  If  the  proceed- 
ings are  dismissed  the  commissioners  of  the 
district  have  the  same  right  of  appeal.  It 
appears  (diapter  16,  {  12,  Seas.  Laws  1913) 
that  If  the  commissioners  find  that  the  pro- 
posed district,  as  described  in  the  petition  fil- 
ed, will  not  embrace  aU  of  the  lands  that 
will  be  benefited  by  the  proposed  work,  or 
that  it  will  Include  lands  that  will  not  be 
benefited  and  not  necessary  to  be  Included  In 
said  district  for  any  purpose,  they  may  ex- 
tend or  contract  the  boundaries  of  the  pro- 
posed district  so  as  to  include  or  exclude  all 
such  lands,  the  only  limitation  upon  this  be- 
ing that  such  alteration  shall  not  have  the 
effect  of  so  far  enlarging  or  contracting  said 
district  as  to  render  said  petition  void  or 
dismlssible 

It  will  be  seen  from  this  r6Sum£  of  the 
statutory  provisions  that  the  order  appealed 
from  Is  not  a  final  order.  It  may  happen 
that  when  the  commissioners  make  thdr  re- 
port, as  above  outlined,  the  lands  of  appel- 
lants may  be  excluded  from  the  district  At 
any  rate  a  further  hearing  upon  the  question 
is  provided  to  be  had  in  the  district  court, 
and  the  statute  expressly  provides  for  an 
appeal  from  the  order  confirming  the  report, 
upon  which  appeal  the  questions  sought  to  be 
raised  In  the  case  at  bar  may  be  raised.  The 
statute  does  not  provide  for  an  appeal  from 
the  order  of  the  district  court  which  follows 
the  first  hearing  upon  the  petition.  There 
has  been  no  final  adjudication  of  the  rights 
involved  under  the  procedure  outlined  in  the 
Drainage  Act  of  1913  and  the  amendments 
thereto.  The  order  entered  Is  not  final,  but 
is  expressly  made  subject  to  modification  In 
any  re^tect,  by  the  court,  even  to  the  extent 
of  a  complete  dismissal  of  the  proceedings. 

We  have  reached  the  conclusion,  therefore, 
that  under  the  provisions  oC  section  4800, 
Bev.  Codes,  quoted  above,  this  court  is  with- 
out Jurisdiction  to  entertain  the  present  ap- 
peals, for  the  reason  that  the  Judgnjent  or 
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order  appealed  from  Is  not  a  final  judgment 
or  order.  Adams  v.  McPherson,  3  Idaho 
(Hasb.)  117,  27  Pac.  577 ;  Connell  ▼.  Warren, 
3  Idaho  (Hasb.)  117,  27  Pac.  730;  Thlessen  t. 
Rlggs,  5  Idaho,  21,  40  Pac.  829;  Potter  ▼. 
Talklngton,  5  Idaho,  817,  49  Pac.  14;  Cady 
T.  Keller,  28  Idaho,  368-871,  154  Pac.  629; 
Weiser  Irr.  Dlst.  v.  Middle  Valley,  etc.,  Co., 
28  Idaho,  548-553,  155  Pac.  484;  Dondell  t. 
Shoo,  159  Oal.  448,  114  Pac.  579 ;  Williams  v. 
Field,  2  Wis.  421,  60  Am.  Dec.  426,  and  note. 
Both  appeals  are  dismissed.  Costs  award- 
ed to  respondents  and  cross-resiwndent 

MORGAN,  X,  concurs.  RIOE,  J.,  sat  at 
the  hearing  of  1:his  case,  but  took  no  part  in 
the  opinion. 


P.  A.  SORBNSHN  CO.  v.  DENVER  &  R.  G. 
B.  CO.     (No.  2943.) 

(Supreme   Court  of   Utah.     March   14,   1917. 
Behearing  Denied  May  5,  1917.) 

1.  Appeal  ahd  Ebsob  «=»1056(1),   1058(1)— 
Habmt.kss     BisnoB— Exclusion     or     Evi- 

DBDCE. 

Where  testimony  excluded  on  defendant's 
ezceptim  was  or  could  have  been  later  intro- 
duced by  plaintiff,  the  error,  if  any,  in  exclud- 
ing it  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4187,  4191,  4195,  4200, 
4207.] 

2.  Appeal   abtd   Ekbob   «=s>201(l)— Admoni- 
tion TO  JuBY  ON  Viewing  Pbemises— Nk- 

CES8ITT  OF   ObJEOIION. 

It  was  plaintiff's  duty  to  require  court  to 
properly  admonish  jury  as  to  purpose  of  yiew- 
ing  premises,  or  to  object  to  admonition  given 
if  not  deemed  sufficient,  instead  of  presenting 
the  objections  on  motion  for  new  trial,  or  on 
appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  !{  1149,  1251-1256.] 

3.  Tbial     €=>28(1)— Admonition     to     Jukt 
UPON  Viewing  Pbemises— Sufficiency. 

Court's  admonition  to  jury  before  viewing 
premises  claimed  to  have  been  injured  by  rail- 
way fire,  that  jury  was  merely  to  view  the  prem- 
ises, "not  to  talk  about  the  case  at  all ;  to  look 
is  all  you  are  to  do;  not  to  take  accounts, 
measurements,  or  go  out  to  act  as  detectives; 
not  to  be  searchers  for  anything  that  has  not 
been  brought  before  }0U,  or  suggested  to  you" — 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  T7.] 

4.  Tbial   «=3242— Instbuction»— Ebboneous 
Requests— Refusal. 

A  requested  instruction  regarding  consid- 
eration of  testimony  after  jury's  view  of  prem- 
ises was  properly  refused,  where  as  a  whole  it 
was  misleading. 

[Bd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §{  56&-576.] 

5.  Tbial    «=»28(1)— View    of   Pbemises    bt 
jubt — pubpose. 

The  purpose  of  a  view  of  premises  by  a 
jury  is  to  enable  thim  to  better  understand  and 
more  fully  appreciate  the  evidence  produced  in 
open  court,  and  is  not  for  the  purpose  of  tak- 
ing independent  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  77.] 


6.  Railroads  «=»484(3)  —  Fnuta— QusmoH 
FOB  JuBT— Origin  of  Fire. 

In  view  <rf  conflicting  evidence  as  to  wheth- 
er fire  injuring  i>laihtiCrs  property  was  caused 
by  a  railway  train,  no  witness  having  seen  the 
fire  start,  defendant's  witnesses,  who  stated  they 
saw  no  fire  after  passing  of  train,  bang  in 
equally  as  good  position  to  observe  the  foots 
as  plaintiffs  witnesses,  the  question  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1742.] 

7.  AppfeAL   AND    Ebbob    «=>1002— REVirw— 
Verdict— Conflicting    Evidence. 

Where  a  verdict  is  based  upon  conflicting 
evidence,  it  will-not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   {{  393&-3937.] 

Appeal  from  District  Court,  Salt  Lake 
County ;  Geo.  O.  Armstroug,  Judge. 

Action  by  the  P.  A.  Sorensen  Company 
against  the  Denver  &  Rio  Grande  Railroad 
Company.  Plaintiff  appeals  from  a  Judg- 
ment for  defendant,  and  from  order  denying 
new  trial.    Afilrmed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  tor  ap- 
pellant Van  Cott  Allison  &  Rlter,  of  Salt 
Lake  City,  for  respondent 

CORFMAN,  J.  This  was  an  action  brought 
to  recover  damages  to  prcqperty  by  fire,  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  in  the  operation  and  man- 
agement of  its  steam  locomotive.  The  trial 
to  the  jury  resulted  in  a  verdict  for  the  de- 
fendant.   Plaintiff  appeals. 

The  complaint,  In  substance,  alleges  that 
the  plaintiff  is  tlie  owner  of  certain  lands  sit- 
uated in  Smith's  Fork  of  Parley's  Canyon. 
Salt  Lake  county,  Utah,  rendered  attractive 
and  desirable  as  a  place  for  summer  resi- 
dences, and  for  a  summer  resort,  by  reason 
of  the  growth  thereon  of  large  numbers  of 
natural,  ornamental,  and  valuable  treea^  vines. 
bushes,  and  vegetation ;  that  the  plaintiff, 
prior  to  August  18, 1911,  had  established  on 
its  lands  a  summer  resort,  and  built  thereon 
summer  residences,  and  that  the  lands  were 
in  demand  and  valuable  for  building  locations 
for  summer  residences;  that  defendant  on 
the  18th  day  of  August  1911,  had  wrongful- 
ly and  negligently  permitted  grass,  weeds, 
rubbish,  and  combustible  material  to  accum- 
ulate and  remain  on  its  right  of  way  through 
said  canyon,  and  operated  over  Its  track  a 
steam  locomotive  not  provided  with  suffi- 
cient safety  screens  and  spark  arresters,  80 
that  sparks  of  fire  and  fire  cinders  were  emit- 
ted which  set  fire  to  said  combustible  ma- 
terials, causing  a  conilagratlon  to  spread  and 
extend  from  its  right  of  way  over  and  upon 
adjoining  premises,  and  thence  to  extend  to 
and  spread  over  the  said  lands  of  the  plain- 
tiff, thereby  destroying  the  trees  and  vegeta- 
tion thereon;  and  rendering  tlie  same  unfit 
and  valueless  for  summer  resort  purposes,  for 
which  the  lands  were  alone  desirable;  that 
plalntifl  had  Incurred  special  damages  and 
expenses  In  an  endeavor  to  arrest  the  spread 
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of  said  fire  and  preyent  the  destruction  of  Its 
property  thereby.  The  defendant,  by  Its  an- 
swer, denies  all  negligence  on  Its  part,  and 
puts  In  issue  all  the  material  allegations  of 
the  complaint  upon  which  th«  plaintiff's 
claims  for  damages  were  predicated. 

Numerous  errors  are  assigned  and  com- 
plained of  by  plaintiff  on  appeal,  as  follows: 
That  the  court  erred  in  denying  plaintiff's 
motion  for  a  new  trial  because  of  the  in- 
sufficiency of  the  evidence  to  Justify  the  ver- 
dict, and  because  of  errors  in  law  occurring 
at  the  trial,  in  the  exclusion  and  admission 
of  certain  testimony,  and  the  refusal  of  the 
court  to  charge  the  Jury  as  requested  by  the 
plaintiff.  We  have  carefully  reviewed  th& 
record,  and,  after  doing  so,  find  no  prejudi- 
cial error  committed  by  the  court,  either  In 
tbe  admission  or  exclusion  of  testimony  ex- 
cepted to  by  the  plaintiff. 

(1}  Furthermore,  It  appears  that  much  of 
the  testimony,  excepted  to  by  the  defendant 
and  excluded  by  the  court  at  tbe  time,  was 
either  afterwards  offered  and  received,  or 
the  glalntlff,  under  the  rulings  of  the  court, 
excluding  it  at  the  time,  might  have  intro- 
duced it  in  the  farther  progress  of  the  trial, 
and  It  would  serve  no  purpose,  therefore,  to 
here  enter  Into  a  discussion  of  these  assign- 
moits  of  error  with  particularity. 

[2,  >]  At  the  trial,  on  the  conclusion  of  the 
testimony,  the  Jury,  after  being  admonished 
by  tbe  trial  judge  as  to  the  purposes,  were 
permitted  to  view  the  premises.  Plaintiff 
contends  that  the  trial  Judge  failed  to  prop- 
erly and  sufficiently  admonish  the  Jury  as 
to  the  purposes  of  the  view,  and  thereafter 
failed  to  charge  the  Jury  as  to  what  weight 
they  should  give  to  the  Icnowledge  attained 
thereby. 

Tbe  record  discloses  that  counsel  for  plain- 
tiff was  present  In  court.  He  made  no  ob- 
Jecti<«  whatever  as  to  the  Jury  not  being 
properly  admonished,  nor  did  counsel  request 
that  more  implicit  instructions  be  then  giv- 
en. It  will  be  seen,  therefore,  assuming  that 
tbere  would  be  some  merit  in  tbe  contentions 
of  counsel,  that  it  was  due  the  trial  court 
that  they  be  presented  at  a  time  when  they 
could  have  been  considered  and  acted  upon 
before  tbe  conclusion  of  the  trial,  not  on  mo- 
tion for  a  new  trial,  nor  on  aK)eal  to  this 
court  However,  the  trial  court  did  admon- 
ish the  Jury  as  to  the  purpose  before  tbe 
view,  and,  as  we  thinli,  quite  properly,  by 
telling  tbem — 

"not  to  tallc  al>oat  the  case  at  all;  to  look  is 
all  you  are  to  do.  Not  to  take  accounts,  meas- 
urements, or  go  out  to  act  as  detectives.  Not 
to  be  searchers  for  anything  that  hasn't  been 
brought  before  yoo  or  suggested  to  you.  Just 
view  the  jvemises." 

[4,  B]  Plaintiff  further  contends  that  tbe 
court  erred  in  refusing  to  give  plaintiff's  re- 
quest No.  18.  The  request,  had  it  been  com- 
plied with,  would  have  charged  tbe  Jury  in 
very  misleading  and  contradictory  terms  as 
to  tbe  purxK>se  of  tbe  view  and  tbdr  knowl- 


edge attained  thereby.    First,  the  court  would 
have  instructed  tbe  Jury, 

"You  should  consider  the  testimony  given  in 
the  case  in  the  light  of  your  inspection  and  of 
what  you  saw  on  the  premises.  In  determining 
the  value  of  the  property  before  and  after  the 
Bre,  and  the  amount  of  damages  to  tlie  proper- 
ty by  the  fire,  you  should  be  governed  oy  ilie 
testimony  given  In  court,  and  not  by  any  private 
opinion  that  you  may  form  from  your  inspec- 
tion." 

And,  secondly,  tbe  court  would  have  in- 
structed that: 

"Your  verdict  should  l>e  supported  by  other 
evidence  than  that  derived  from  your  observa- 
tion, and  any  information,  or  knowledge,  or 
ideas  of  value  that  yoo  may  liave,  should  not  be 

Slven  an^  exclusive  or  predominating  weight  in 
eterminmg  your  verdict" 

Had  plaintiff  been  content  with  the  lan- 
guage of  the  first  quotation  above  given  he 
might  well  complain  of  the  court's  refusal, 
but  by  offering  the  Instruction  as  a  whole, 
indnaive  of  the  second  quotation  we  make 
therefrom,  the  court  was  amply  Justified  in 
refusing  the  request,  for  otherwise  tbe  Jury 
might  well  have  considered  the  Instmction  as 
against  the  law  now  contended  for  by  plain- 
tiff, and  have  erroneously  concluded  that  tbe 
view  was  for  tbe  punrase  of  taking  independ- 
ent testimony,  rather  than  for  the  purpose 
of  enabling  them  to  better  understand  and 
more  fully  appreciate  tbe  evidence  produced 
before  tbem  in  open  court. 

Other  assignments  of  error,  in  tbe  refusal 
of  tbe  court  to  instruct  the  Jury  in  compli- 
ance with  plaintUTs  requests,  we  do  not 
deem  it  necessary  to  here  discuss.  It  suffices 
to  say  that  tbe  instructions  of  the  court  to 
the  Jury,  when  taken  as  a  whole,  were  with- 
out prejudice  to  tbe  rights  of  the  plaintiff 
to  a  fair  trial;  and  we  may  now  l>est  con- 
sider whether  tbe  court  erred  in  denying 
plaintiff's  motion  for  a  new  trial  because  of 
the  Insufficiency  of  tbe  evidence  to  Jnstify  tbe 
verdict  of  tbe  Jury,  and  because  the  verdict 
Is  against  law. 

[6]  Tbere  is  no  question  whatever  that  tbe 
evidence  in  this  case  shows  that  the  plain- 
tiff's prc^erty  suffered  substantial  damage 
by  flre.  At  tbe  conclusion  of  the  testimony 
given  in  behalf  of  the  plaintiff  it  bad  been 
shown  by  witnesses  for  the  plaintiff  that.  In 
tbe  morning  of  tbe  day  of  tbe  flre,  two  of 
plaintiff's  trains  had  passed  up  Parley's  Can- 
yon, one  a  freight,  at  about  8:30  a.  m.,  and 
the  other,  a  passenger,  at  about  9  a.  m. ;  that 
from  10  to  40  minutes  after  the  passenger 
train  had  passed,  the  fire  was  first  discovered 
and  was  then  burning,  as  estimated,  prob- 
ably 75  feet  from  tbe  railroad  track. 

Witnesses  for  the  defendant  then  testi- 
fied of  having  seen  these  trains,  at  8:30  and 
9  a.  m.,  respectively,  pass  while  they  were  in 
the  same  vicinity  as  the  plaintiff's  witnesses. 
One  of  these  witnesses  for  the  defendant, 
one  Wilson,  a  section  foreman  for  the  defend- 
ant, testified  that  the  two  trains  above  men- 
tioned were  the  only  trains  up  the  canyon 
the  day  of  tbe  flre;   that  about  tbree-qoar- 
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ters  of  an  boar  after  the  last  train  bad 
gone  np  the  canyon  he  passed  the  place  where 
the  flre,  as  testified  to  by  plalntUTs  witnesses, 
had  been  bnrnlng  In  close  proximity  to  tbe 
railroad  track,  and  that  he  then  saw  no 
flre,  nor  any  Indications  that  there  bad  been 
one,  at  tbe  place  testified  to  by  plaintiff's 
witnesses.  Johnson,  another  employ^  of  the 
defendant,  testified  that  be  had  that  morning 
followed  up  tbe  defendant's  trains  with  a 
push  car  at  about  11  a.  m.,  stopping  for  6 
or  10  minutes  near  the  place  where  plaln- 
tlfTs  witnesses  bad  testified  of  baying  seen 
tbe  fire  burning,  and  that  be  then  saw  no  In- 
dications of  a  fire. 

So  far  as  the  record  shows  the  witnesses 
for  the  defendant  were  In  equally  as  good 
position  to  observe  and  say  whether  a  fire 
bad  started  and  was  burning  In  close  prox- 
imity to  tbe  defendant's  railroad  tracic,  at 
or  about  tbe  time  contended  for  by  plaintiff, 
as  were  tbe  plaintiff's  witnesses.  Time,  place, 
and  circumstances  were  all  essential  factors 
tn  determining  how  tbe  fire  originated.  No 
witnesses  testified  as  to  having  seen  tbe  flre 
started,  and  necessarily  tbe  Jury  were  left 
to  determine  tbe  fact  as  to  whether  or  not  it 
originated  from  the  defendant's  locomotive, 
from  tbe  time,  place,  and  circumstances,  as 
observed  and  testified  to  by  tbe  witnesses  in 
tbecasa 

[7]  As  we  have  heretofore  seen  and  pointed 
oat,  the  testimony  of  the  several  witnesses 
for  tbe  plaintiff  and  the  defendant,  in  these 
partlcolars  is  in  sharp  conflict.  The  trial 
Judge  very  prt^erly  left  it  for  the  Jury  to 
determine  as  to  tbe  origin  of  the  flre  and 
the  liability  of  tbe  defendant  to  answer  in 
damages  therefor.  There  being  conflicting 
testimony,  and  the  Jury  having  found  tbe 
Issues  in  favor  of  the  defendant,  in  keeping 
with  the  repeated  rulings  of  this  court,  we 
cannot  now  disturb  their  findings. 

We  have  carefully  reviewed  tbe  authori- 
ties cited  herein  by  plaintiff's  counsel  on 
appeal,  and,  after  doing  so,  feel  that  they 
are  In  full  accord  with  and  do  not  in  any 
manner  qualify  tbe  views  of  this  court  as 
herein  expressed.  Tbe  judgment  of  tbe  dis- 
trict court,  denying  a  new  trial,  is  Iberelore 
affirmed,  with  costs  to  respondent. 

t'RICK,  O.  J.,  and  McCARTT,  J.,  concur. 


GWILLIAM  et  al.  v.  OGDEN  CITY. 

(No.  2981.) 

(Supreme  Court  of  Utah.    March  27,  1917. 

Rehearing  Denied  May  5,  1917.) 

1.  Municipal  Ck>BFOBATi0NS  $=>294(4)  —  Im- 
PKovEjtENT  Assessments — Notice. 
In  view  of  Comp.  Laws  1907,  {  273,  xwovid- 
ing  for  notice  of  an  intention  to  levy  improve- 
ment taxes  which  shall  state  the  purposes  for 
which  the  taxes  are  to  be  levied,  and  describe  the 
improvements,  and  that  the  city  couucil  shall 
acquire  jurisdiction  to  order  such  improvements 
in  the  absence  of  written  objections  by  the  own- 


ara  of  two-thirds  of  tile  firant  feet  abattint  m 
the  portion  of  the  street  to  l>e  improved,  a  no- 
tice of  an  intention  to  create  a  certain  curb 
and  gutter  district  and  to  "build  therein  concrete 
curbs  and  gutters"  and  to  do  "the  necewarj 
grading  therefor"  was  not  notice  of  an  intention 
to  change  the  grade  of  the  whole  street,  and, 
as  such  notice  of  intention  was  jurisdictional, 
the  tax  assessed  for  lowering  the  grade  of  the 
entire  street  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {|  783,  7»1.] 

2.    MumOIFAI.    COBPOKATTONS    «=3516    —    Iv- 

pbovbmbntb  —  assessments  —  oolxatkbai, 
Attack. 
While  an  improvement  asseesment  cannot  t« 
collaterally  assailed  in  equity  for  mere  irrcfsu- 
larity,  where  the  publication  of  notice  of  inten- 
tion to  make  such  improvement  is  juriadictional 
and   the  city  publismng  such  notice  does  sot 
comply  with  the  requirements  of  the  law  and 
for  that  reason  does  not  acquire  jnrisdiction  to 
order  the  improvements  and  levy  the  aaaessment 
upon  property,  such  assessment  may  be  collater- 
ally assailed  at  any  time.^ 
8.  Municipal  Corpobationb  €=3513(8)  —  Im- 
provement A88E8S2IENT8— PAigriAL  ISVALIIV 

ITT— Remedy. 
In  an  action  to  enjoin  the  ooUeotioD  of  aa 
improvement  assessment,  a  court  of  equity  will 
restrain  the  city  only  from  enforcing  the  invalid 
portion  of  the  tax. 

[Ed.  Note. — For  other  cases,  see  Mnnid|Ml 
Corporations,  Cent.  Dig.  g{  1193,  1206.] 

4.  Appeal  and  Ebbok  4s>1176(4)— Dispoei- 
'  TioN  or  Cause. 

In  a  suit  to  enjoin  the  collection  of  an  im- 
provement assessment  in  which  the  trial  court 
refused  all  relief,  and  it  appears  that  only  a  por- 
tion of  the  tax  was  valid,  and  the  record  doa 
not  sufficiently  show  on  appeal  what  portion  of 
tbe  tax  is  valid,  the  appellate  court  on  reversing 
the  case  will  not  order  new  trial,  but  will  re- 
mand to  ascertain  the  extent  to  which  tlie  tax  if 
invalid  and  should  be  enjoined. 

[EM.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4591.] 
Q.  Appeal  and  X>bbob  ecs>747(2)  —  Rxsebva- 

TION  OF  GbOUNDB  FOB  REVIEW. 

In  an  action  to  enjoin  tbe  collection  of  aa 
improvement  tax,  where  the  city  did  not  appeal 
from  a  portion  of  the  judgment  holding  void  the 
tax  assessed  in  excess  of  the  contract  price,  and 
no  cross-error  is  assigned  with  respect  thereto, 
the  correctness  of  tbe  ruling  on  that  point  is  not 
l>efore  the  appellate  court  for  review. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  CJent.  Dig.  $  3053.] 

Appeal  from  District  Court,  Weber  Coon- 
ty;   N.  J.  Harris,  Judge. 

Suit  to  enjoin  the  collection  of  a  special 
improvement  tax  by  Henry  W.  0.william  and 
others  against  Ogden  City.  From  a  Judg- 
ment holding  the  special  assessment  legal  and 
denying  the  prayer  for  Injunction,  plalntUTs 
appeal.  Reversed  and  remanded,  with  di- 
rections. 

George  Halverson,  of  Ogden,  for  app^l- 
lants.  B.  T.  Hulaniskl  and  J.  O.  UtUefleld, 
both  of  Ogden,  for  respondent 

FRICK,  C.  J.  Henry  W.  GwiUiam,  Samn- 
el   T.   Wbitaker,   Cora   Perrlns,    Nannie  11 


>  JonoB  V.  Foulger,  46  Utah,  418,  160  P«c  m, 
Stott  V.  Salt  Lake  City,  151  Pac.  »88:  BrsaUnt  r. 
Salt  Lake  City,  1S3  Pac.  «S5. 


tfesFor  other  cases  see  same  topic  and  KBT-NUUBSR  in  all  Key-Numbered  DtgMts  and  Indexes 
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Ix>'w^e,  miza  W.  Gobzi,  Mary  De  Jtilloi,  Mat- 
tie  Lk  Smith,  Thomas  O.  Phillips,  Martha  T. 
OtK>m,  and  Aaron  Jackson  commenced  this 
action  In  equity  In  the  district  court  of  Weber 
county  to  enjoin  the  defendant,  Ogden  City, 
from  collecting  a  special  tax  which  was  as- 
sessed upon  their  property  to  defray  the  cost 
of  a  special  improvement,  which  tax,  plain- 
tiffs alleged,  is  Ulegai  and  void.  It  is  not 
necessary  to  refer  to  the  pleadings.  The 
district  court  held  the  special  assessment 
legal  and  denied  the  prayer  for  an  Injunction. 
I'lalntlffs  appeal. 

The  Improvement  In  question  was  under- 
taken by  Ogden  City  under  the  authority  con- 
ferred ujwn  the  dtles  of  this  state  by  Comp. 
Laws  1907,  g  273,  which  reads  as  follows : 

"In  all  cases  before  the  levy  of  any  taxes  for 
improvements  provided  for  in  this  chapter,  the 
city  cooncil  shall  give  notice  of  intention  to 
levy  said  taxes,  naming;  the  purposes  for  which 
the  taxes  are  to  be  levied,  which  notice  shall  be 
published  at  least  twenty  days  in  a  newspaper 
published  within  such  city.  Such  notice  shall 
describe  the  improvements  so  proposed,  the 
bonndaries  of  the  district  to  be  affected  or  bene- 
fited by  such  improvements,  the  estimated  cost 
of  such  improvements,  and  designate  a  time 
when  the  council  will  consider  the  proposed  levy. 
If,  at  or  l>efore  the  time  so  fixed,  written  ob- 
jections to  sach  improvements  signed  by  Ihe 
owners  of  two- thirds  of  the  front  feet  abutting 
upon  that  portion  of  the  street,  lane,  avenue, 
or  alley  to  be  so  improved,  be  not  filed  with  the 
recorder,  the  coancil  shall  be  deemed  to  have 
acquired  jurisdiction  to  order  the  making  of  such 
improvements." 

[1]  In  compliance  with  the  provisions  of 
that  section  the  city  published  its  notice  of 
intention  to  make  the  Improvement  in  ques- 
tion, which  notice,  so  far  as  material  here, 
reads  as  follows: 

"Notice  is  hereby  giyen  by  the  board  of  com- 
missioners of  Ogden  City  of  the  intention  of 
said  board  to  make  the  following  described  im- 
provements, to  wit:  To  create  that  portion  of 
both  sides  of  [naming  a  number  of  streets,  in- 
cluding the  street  in  question]  where  curbs  and 
gutters  are  not  now  built,  as  a  curb  and  gutter 
district,  and  to  build  therein  concrete  curbs  and 
gutters  of  the  standard  form  adopted  by  Ogden 
CSty,  together  with  the  necessary  grading  there- 
for, and  to  defray  the  whole  of  the  cost  thereof, 
estimated  at  $18,183,  by  a  local  assessment  upon 
the  lots  or  pieces  of  ground  lying  and  being 
within  the  boundaries  of  the  following  district, 
being  the  district  to  be  benefited  and  ^ected  by 
the  said  improvements,  viz.     •     •     • 

"All  protests  and  objections  to  the  carrying 
out  of  sudi  intention  must  be  presented  in 
writing  to  the  city  recorder  <m  or  before  the  9th 
day  of  September,  1912,  at  8  o'clock  p.  m.,  tiiat 
being  the  time  set  by  said  board  of  commission- 
ers when  they  will  hear  and  consider  such  ol>- 
jectioDs  as  may  be  made  thereto  at  the  com- 
missioner's chambers,  at  the  city  hall,  Ogden, 
Utah. 

"By  order  of  the  board  of  conmiissioners  of 
Ogden  City,  Utah." 

The  requisite  number  of  objections  not  hav- 
ing been  made  as  provided  in  section  273, 
supra,  the  commissioners  of  Ogden  City  or- 
dered the  Improvement  to  be  made  and  In  pur- 
suance of  such  order  published  the  following 
advertisement  for  bids,  to  wit: 

"Sealed  proposals  for  furnishing  materials  and 
doing  the  work  of  building  concrete  curbs  and 


?  gutters  in  curb  and  gutter  district  No.  108,  be- 
ing [naming  a  number  of  streets,  including  the 
street  in  question]  (where  curbs  and  gutters  are 
not  now  built),  under  plans  and  specifications 
prepared  by  the  city  engineer  and  approved  by 
the  city  board  of  commissicmers,  will  be  received 
at  the  office  of  the  dty  engineer  in  the  city  ball 
at  Ogden  City  aforesaid,  until  10  o'clock  a.  m. 
on  ttie  9th  day  of  October,  A.  D.  1912,  at 
which  time  all  proposals  received  will  be  public- 
ly opened  and  >read  aloud. 

"Flans  and  specifications  can  be  obtained  up- 
on application  at  the  office  of  the  city  engineer. 

"The  right  is  reserved  to  reject  any  and  all 
bids,  and  to  waive  any  defects. 

"By  order  of  the  board  of  commissioners." 

A  satisfactory  bid  having  been  obtained, 
the  dty  commissioners  let  the  contract  for 
the  proposed  improvement. 

In  advertising  for  bids  for  the  proposed 
improvement  the  advertisement  was  limited 
to  the  building  of  concrete  curbs  and  gutters. 
In  letting  the  contract,  however,  and  In  doing 
the  work  In  front  of  the  property  of  the 
plaintiffs,  the  street  grade  was  lowered  for  a 
distance  of  more  than  1,000  feet,  so  that  the 
grade  of  said  street  was  lowered  from  a 
depth  of  2  Inches  at  one  end  of  the  block  on 
which  the  property  of  plaintiffs  is  situated, 
and  which  depth  was  gradually  Increased 
until  In  the  center  of  the  block  the  grade  of 
the  street  was  lowered  slightly  In  excess  of 
one  foot,  and  from  thence  on  again  decreased 
until  It  reached  the  other  end  of  the  block, 
at  ,wblch  point  the  grade  Was  lowered  only 
abont  2  inches,  as  at  the  beginning.  It  will 
thus  be  observed  that,  while  the  dty  publish- 
ed a  notice  of  Intention  to  create  a  certain 
district  for  curbing  and  guttering  and  to 
build  concrete  curbs  and  g^utters  therein,  and 
while  It  adviertlsed  for  bids  to  build  "con- 
crete curbs  and  gutters,"  It  nevertheless  low- 
ered the  grade  of  the  oitlre  width  of  the 
street  in  front  of  the  property  of  plaintiffs 
to  the  d^th  aforesaid  and  for  a  distance  of 
more  than  1,000  feet,  and  assessed  the  cost  of 
lowering  the  grade  as  aforesaid  upon  the 
property  of  the  plaintifl's. 

Plaintiffs,  contend  that  the  dty  was  not 
authorized  to  do  the  lowering  of  the  grade 
of  the  street  and  to  assess  the  cost  of  doing 
that  work  upon  their  property  in  view  of  the 
fact  that  In  the  notice  of  Intuition  published 
by  the  dty  it  had  only  expressed  the  inten- 
tion of  creating  a  certain  curb  and  gutter 
district,  and  "to  build  therein  concrete  curbs 
and  gutters  of  the  standard  form  adopted  by 
Ogden  City,  togeth^  with  the  necessary  grad- 
ing therefor."  It  is  Insisted  that  the  pur- 
pose, and  the  only  purpose,  indicated  by  the 
notice  of  Intention  was  the  building  of  con- 
crete curbs  and  gutters  and  for  doing  the 
necessary  grading  to  construct  them.  By  re- 
ferring to  section  273,  supra.  It  wUl  be  seen 
that  "the  purposes  for  which  the  taxes  are  to 
be  levied"  must  be  stated  In  the  notice  of 
intention,  and,  further,  that  said  notice  "shall 
describe  the  Improvements  so  proposed." 
Now,  the  purpose  of  the  tax  In  question,  as 
it  is  stated  In  the  notice  of  Intention,  was  to 
build   certain   concrete    curbs   and   gutters 
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within  a  certain  district,  and  the  proposed 
improvement,  as  stated  In  the  notice,  consist- 
ed of  said  "concrete  curbs  and  gutters 
•  •  •  together  with  the  necessary  grad- 
ing therefor."  That  was  the  notice  that  was 
given  to  the  abutting  property  owners.  They 
were  thus  advised  that  all  the  city  proposed 
to  do  was  to  create  a  certain  curb  and  gutter 
district  and  to  "build  therein  concrete  curbs 
and  gutters,"  and  to  do  "the  necessary  grad- 
ing therefor."  The  abutting  property  owners, 
whose  property  would  thus  be  aflfected  by  the 
improvement,  might  have  been  quite  willing 
to  have  the  improvement  made  as  stated  In 
the  notice,  and  therefore  may  have  made  no 
protest,  as  they  might  have  done,  under  sec- 
tion 273,  supra.  Again,  in  the  advertisement 
for  bids  published  by  the  city  no  Intimation 
was  given  that  It  would  depart  from  the  no- 
tice of  Intention  as  published  In  making  the 
proposed  Improvement.  The  property  owners 
may  thus  again  have  been  Induced  not  to 
protest,  while.  If  they  had  been  Informed 
that  the  street  grade  was  also  to  be  lowered, 
they  might  have  tiered  timely  objection  to 
doing  that  part  of  the  work.  It  is  quite 
clear,  therefore,  that  the  dty  published  a 
notice  of  Intention  wherein  It  proposed  to 
make  a  particular  kind  of  improvement  and 
to  assess  the  cost  thereof  upon  the  abutting 
property,  while  it  In  fact  made  additional 
Improvements  and,  at  a  much  greater  cost,  of 
which  no  notice  of  Intention  had  been  pub- 
lished as  required  by  section  273,  supra,  and 
It  thus  gave  the  property  owners  no  oppor- 
tunity to  protest  or  object 

[2]  The  law  is  well  settled  that,  if  what 
the  dty  does  merely  amounts  toan  Irregular- 
ity, either  In  publishing  notice  or  In  letting 
contracts,  or  In  their  execution,  etc.,  the  as- 
sessment or  tax  Imposed  to  defray  the  cost  of 
the  Improvement  cannot  be  collaterally  assail- 
ed In  eqillty  or  otherwise.  If,  however,  what 
the  city  does  or  omits  to  do  afFects  its  power 
or  jurisdiction  to  biake  the  proposed  Improve- 
ment, that  is.  If  the  publication  qf  the  notice 
Is  jurisdictional,  and  the  city  In  publishing 
said  notice  does  not  comply  with  the  re- 
quirements of  the  law,  and,  for  that  reason, 
does  not  acquire  jurisdiction  to  order  or  to 
make  the  proposed  Improvement  and  to  levy 
the  special  tax  to  defray  the  cost  thereof  up- 
on the  abutting  property,  then  the  tax  may 
be  collaterally  assaUed  at  any  time.  Jones 
V.  FOulger,  48  Utah,  419,  160  Pac.  933;  Stott 
V.  Salt  Lake  aty,  151  Pac.  988;  Brantlng  v. 
Salt  Lake  City,  153  Pac.  995;  4  McQnlllln, 
Mun.  Corp.  f  2004 ;  5  McQullUn,  Mun.  Corp. 
I  2010;  Hamilton,  Law  of  Special  Assess- 
ments, S  788-  III  aU  the  foregoing  cases  this 
court  held  that  the  things  required  of  the 
dty  by  section  27S,  snpra,  are  jurisdictional, 
and  unless  they  are  complied  with  with  rea- 
sonable strictness  the  city  authorities  are 
without  power  or  jurisdiction  to  Impose  a 
special  assessment  or  tax  to  defray  the  cost 
of  the  proposed  Improvement.  In  the  last 
two  eases  dted,  howevw,  It  was  also  held 


that  the  matters  there  complained  of  merely 
constituteid  Irregularities  which  did  not  af- 
fect the  jurisdiction  of  the  dty  to  make  the 
special  assessment  or  to  levy  tiie  special  tax 
there  In  question.  'Bte  case  at  bar,  in  so  far 
as  It  relates  to  the  lowering  of  the  street 
grade,  comes  squarely  within  the  doctrine 
announced  In  Jones  v.  Ponlger,  snpra,  where 
it  is  held  that  the  defect  In  the  notice  of  in- 
tention in  question  In  that  case  was  juris- 
dictional, and  hence  the  tax  there  la  qnestion 
was  illegal.- 

So  far  as  the  work  of  lowering  the  street 
In  qnestion  in  this  case  Is  concerned,  that 
stands  the  same  as  If  no  notice  of  intention 
had  bem  given.  The  district  court  there^ 
fore  dearly  erred  in  holding  that  the  phrase 
in  the  notice  of  Intention,  to  wit,  "together 
with  the  necessary  grading  therefor,"  was 
suffldent  to  authorize  the  dty  to  lower  the 
street  grade  as  was  done.  In  construing  the 
notice  as  did  the  ^district  court  we  must  do 
violence  to  every  cardinal  canon  of  construe- 
tlon.  The  phrase  "together  with  the  neces- 
sary grading  therefor"  could  only  ref^  and 
be  applied  to  something  that  had  preceded 
that  phrase.  What  was  said  In  the  notice  of 
Intention,  and  to  which  the  phrase  referred, 
was  the  building  of  "concrete  curbs  and 
gutters"  and  the  grading  mentioned  In  the 
notice  was  necessarily  limited  to  such  as  was 
necessary  to  bull'd  the  concrete  curbs  and 
gutters  mentioned  in  the  notice,  and  not  to 
the  grading  or  lowering  of  the  street  grade, 
or  to  any  part  thereof,  except  where  the 
curbs  and  gutters  were  to  be  constructed. 
The  notice  of  Intention,  therefore,  was  de- 
fective in  two  essentials :  (1)  In  not  correct- 
ly "naming  the  purposes  for  which  the  taxes 
are  to  be  levied" ;  and  (2)  in  not  describing 
the  proposed  improvement  that  was  contem- 
plated in  lowering  the  street  grade  and  to 
defray  the  cost  of  which  the  tax  In  question 
was  assessed  upon  the  property  of  plaintiffs. 
A  mere  cursory  reading  of  the  two  cases  of 
Stott  V.  Salt  Lake  City  and  Brantlng  v.  Salt 
Lake  City,  supra,  will  disclose  that  there  is 
a  very  marked  difference  between  those  two 
cases  and  the  one  at  bar.  In  those  cases  it 
was  In  effect  conceded  that  proper  notice  ol 
intention  had  been  published  by  the  dty. 
The  dty  therefore  had  acquired  jurisdicttoa 
or  authority  to  order  the  Improvement  and  to 
levy  the  tax.  Such  was,  however,  not  the 
case  here.  Here,  as  In  the  case  of  Jones  t. 
Foulger,  supra,  the  notice  of  intention  was  so 
defective  as  not  to  confer  jarlsdlction  upon 
the  dty  to  Impose  a  tax  for  the  cost  of  lowe^ 
Ing  the  street  grade. 

Counsel  for  the  dty,  however,  In  effect  con- 
tend that,  although  It  should  be  held  that  a 
portion  of  the  tax  is  void,  yet  If  any  part  ot 
the  tax  is  valid,  and  the  portion  which  is 
valid  can  -be  determined  and  be  segregated 
from  the  iwrtion  which  is  held  invalid,  theo 
a  court  of  equity  will  enj<^  only  the  p(M> 
tlon  which  is  invalid  and  permit  the  dty  to 
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enforce  that  portion  which  Is  valid.  By  re- 
ferrlns  to  the  notice  of  Intention  It  Is  made 
clear  that  the  dty  exceeded  Its  jurisdiction 
only  in  lowering  the  grade  of  the  street,  and 
not  In  constmctlng  the  concrete  curbs  and 
gutters,  and  In  doing  the  "necessary  grading 
therefor."  The  purpose  of  constructing  the 
concrete  curbs  and  gutters,  and  doing  the 
necessary  grading  therefor,  was  properly 
Included  in  the  notice  of  intention,  and  the 
dty  had  therefore  acquired  Jurisdiction  to 
order  and  to  do  that  work.  To  that  extent, 
therefore,  the  property  of  plaintiffs  was  bene- 
fited, and  their  counsel  conceded  at  the  hear- 
ing that  the  plaintiffs  did  not  object  and 
•would  not  have  offered  any  protest  to  the 
construction  of  the  concrete  curbs  and  gut- 
ters and  the  doing  of  the  necessary  grading 
therefor  as  was  stated  in  the  notice  of  Inten- 
tion. Plaintiffs  thus  come  Into  a  court  of 
eqrnlty  and  now  ask  Oiat  the  whole  tax  be 
enjoined  for  the  reason  that  the  city  had 
exceeded  its  Jurisdiction  In  lowering  the 
grade  of  the  street.  The  question  therefore 
Is:  Should  the  city  be  restrained  from  en- 
forcing the  whole  tax  In  question,  or  only 
that  portion  which  represents  the  cost  of 
lowering  the  grade  of  the  street,  which  part 
we  have  held  Invalid? 

[S]  The  record  as  It  now  stands  does  not 
show  what  was  the  cost  of  constructing  the 
concrete  curbs  and  gutters,  and  therefore  we 
cannot  segregate  the  valid  from  the  Invalid 
portion  of  the  tax  in  question.  If  that  can 
be  done,  however,  then  the  authorities,  un- 
der statutes  similar  to  ours,  hold  that  a 
court  of  equity  will  restrain  the  city  only 
from  enforcing  the  invalid  portion  of  the  tax. 
The  precise  question  Involved  here  was  de- 
cided by  the  Supreme  Court  of  CJallfomla  In 
the  case  of  Beaudry  v.  Yaldes,  82  Oal.  269. 
Mr.  Justice  Sanderson,  speaking  for  the 
court,  said: 

"The  passage  and  publication  ot  the  resolaUon 
of  intention  are  the  acts  by  which  the  dty  coun- 
cil acquires  jurisdiction ;  and  by  those  acts  they 
acquire  jurisdiction  to  malce  only  such  impTOve- 
ments  as  they  describe  in  the  resolution,  and 
they  cannot,  therefore,  lawfully  cause  work  oth- 
er than  that  which  is  described  to  be  performed. 
But  if  they  do,  it  does  not  necessarily  f(dlow 
that  the  entire  proceedings  are  void.  If  the 
work  described  in  the  resolution  can  be  separate- 
ly traced  through  the  entire  proceedings,  and 
does  not  become  so  mixed  up  witii  that  which  is 
not  specified  in  the  resoluticxi  as  not  to  be  dis- 
tinguishable from  it,  the  proceedings  are  valid 
as  to  the  former  and  invahd  only  as  to  the  lat- 
ter. In  the  present  case  the  cost  of  macadam- 
ising and  the  cost  of  carbing  can  be  readily  dis- 
tinguished and  separated  from  each  other;  and 
we  therefore  hold  that  the  contract  was  a  valid 
contract  so  far  as  it  calls  for  macadamizing,  and 
invalid  only  so  far  as  it  calls  for  curbing.  Em- 
ery V.  S.  F.  Gas  Co.,  28  CaL  379." 

That  case  Is  followed  in  the  case  of  Dyer 
V.  Scalmanlnl,  69  Oal.  637,  11  Pac.  327,  and 
Is  dted  In  the  case  of  City,  etc.,  Co.  v. 
Taylor,  138  Cal.  386,  71  Pac.  446.  The,  same 
doctrine  Is  laid  down  by  the  Supreme  Court 
of  South  Dakota  in  the  case  of  Mason  t. 
City  of  SloQX  Falls,  2  S.  D.  640,  at  page  647, 
164P.-«6 


51  N.  W.  770,  at  page  772,  39  Am.  St  lUep. 
802,  where,  at  page  807,  the  court  said: 

"But,  while  the  property  cannot  be  held  for 
the  cost  of  the  curbing,  it  may  be  held  for  the 
grading,  when  the  cost  of  grading.  Independently 
of  the  curbing,  can  be  ascertained.  In  this  case 
there  seems  to  be  no  difficulty  in  ascertaining 
the  cost  of  the  grading,  as  the  carbing  was  con- 
tracted for  as  a  separate  item." 

The  doctrine  is  also  recognized  in  the  case 
of  Haag  V.  Ward,  186  Mo.  349,  85  S.  W.  391, 
in  Union  Pac.  R.  Co.  v.  Kansas  City,  92  Kan. 
487,  141  Pac  302,  and  in  Walker  v.  District 
of  Columbia,  6  Mackey  (D.  C.)  352. 

[4,  S]  We  consider  the  doctrine  announced 
in  the  foregoing  cases  as  Just  and  reasonable. 
To  the  extent  that  the  tax  la  valid  and  as 
far  as  It  benefited  plaintiffs'  property  equity  • 
requires  that  their  property  be  held  to  pay 
the  same.  To  the  extent  that  the  city  has 
exceeded  its  authority,  and  hence  seeks  to 
impose  an  invalid  assessment  and  tax  upon 
plaintiffs'  property,  they  should  be  given  re- 
lief. It  is  not  an  Insurmountable  objection, 
hoxvever,  that  the  record  'does  not  now  show 
what  portion  of  the  tax  is  valid  and  what 
portion  invalid  under  the  rule  we  have  be- 
fore stated.  Nor  is  It  necessary  that  tie 
whole  case  be  retried.  That  question  was  al-  . 
so  definitely  settled  by  the  Supreme  Court 
of  California  in  the  case  of  Beaudry  v.  Val- 
dez,  supra,  32  Cal.,  where  at  page  279,  in 
passing  upon  this  point,  It  Is  said : 

"No  new  trial  is  necessary,  except  so  far  as 
to  ascertain  what  portion  of  the  amount  sued 
tor  is  for  macadamizing  the  street.  This  can  be 
ascertained  by  referring  the  matter  to  some  com- 
petent person  to  make  the  computation,  for 
which  the  assessment  furnishes  the  necessary 
data.  When  that  is  ascertained  the  plaintiff  will 
be  entitled  to  a  judgment  for  that  amount,  and 
a  lien  upon  the  lots  assessed,  but  not  a  judg- 
ment over." 

From  what  has  been  said  it  follows  that 
the  district  court  erred  In  holding  that  the 
whole  tax,  including  that  portion  which  was 
assessed  to  pay  for  lowering  the  street  grade, 
was  valid  and  enforceable.  The  district 
court,  however,  also  held  that  the  city  had 
exceeded  its  power  in  adding  10  per  cent 
In  excess  of  the  contract  price,  and  of  the 
actual  cost  of  doing  the  work  for  superin- 
tendence, and  held  that  part  of  the  tax  void, 
and  restrained  the  city  from  collecting  the 
same.  In  view  that  that  part  of  the  Judg- 
ment is  not  appealed  from  and  that  no  cross- 
error  is  assigned  by  the  city  with  respect 
thereto,  the  correctness  of  the  court's  ruling 
on  that  point  is  not  before  us,  and  we  express 
no  opinion  respecting  the  validity  or  invalid- 
ity of  that  portion  of  the  tax.  That  portion 
of  the  tax  in  question  which  was  assessed  to 
defray  the  cost  of  lowering  the  street  grade 
is  therefore  invalid,  and  the  conclusion  of 
law  and  Judgment  permitting  the  dty  to  en- 
force that  portion  are  hereby  set  aside  and 
reversed,  and  the  cause  is  remanded  to  thie 
district  court  of  Weber  county,  with  direc- 
tions to  permit  the  dty  to  show,  if  It  can, 
what  portion  of  the  tax  In  qnestlonwas  ex- 
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pended  to  defray  the  cost  of  lowering  the 
grade  of  the  street,  to  specifically  fln'd  the 
amount  that  was  so  expended,  and,  when 
found,  to  deduct  the  same  from  the  amount 
of  the  tax  which  remains  after  the  10  per 
cent  aforesaid  has  been  deducted,  and  to 
enter  conclusions  of  law  and  judgment  re- 
straining the  city  from  collecting  that  por- 
tion and  to  require  the  plaintiffs  to  pay  the 
portion  remaining  and  which  was  assessed 
upon  their  property  for  the  construction  of 
the  concrete  curbs  and  gutters  and  the  neces- 
sary gra'dlng  therefor;  appellants  to  re- 
cover costs. 

McCAKTT  and  COBFMAN,  JJ.,  concur. 


SMITH  v.  GILBEBT.     (No.  3008.) 
(Supremo  Court  of  Utah.     April  26,  1&17.) 

1.  Evidence  <&=>135(2) — Bklbvanot— SnaiJUB 

MlBRBPBESBNTATIONS. 

False  representations,  similar  to  those  in 
issue,  are  admissible,  where  intent,  motive,  or 
knowledge  of  their  falsity  by  the  party  making 
them  is  material,  or  to  prove  a  general  scheme 
to  defraud.  ^ 

[Bd.    Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  H  392,  d9i,  404,  405.] 

2.  Appeal  and  Ebbor  <S=»1052(6),  1056(4)— 
Habmless  Bbrob— Admission  of  Evidence 
— Cube  bt  "Verdict. 

Where  appellant  prevailed  in  his  claim,  er- 
ror in  admission  or  exclusion  of  evidence  relat- 
ing thereto  was  harmless. 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  §|  4176,  4190.] 

3.  Evidence  ®=>135(2)— Relevancy— Similar 
Misrepresentations. 

In  action  on  notes  claimed  to  have  been 
secured  by  misrepresentation,  testimony  of  oth- 
ers, to  whom  plaintiff  made  similar  statements, 
that  they  relied  thereon  was  inadmissible,  al- 
though such  representations  to  others  might  be 
admissible;  the  issue  here  being  whether  de- 
fendant relied  on  plaintiff's  misrepresentations 
and  the  statements  of  others  that  they  relied 
on  similar  misrepresentations  not  tending  to 
establish  a  genercd  scheme  to  defraud. 

[Ed.   Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  §§  392,  394,  404,  405.] 

4.  CoRPOBATONS  €=121(5)— Sale  of  Stock- 
Fraud— General  Scheme  to  Defbatjd. 

A  general  scheme  to  defraud  cannot  be  in- 
ferred merely  because  a  vendor  is  charged  with 
making  certain  false  representations  concerning 
stock  offered  for  sale. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  604.] 

5.  Pleading  €=»376  —  Isstnes  and  Pbooi'  — 
Admission  bt  PleadHno. 

Where  a  fraudulent  sale  of  stock  was  claim- 
ed, evidence  that  it  was  not  treasury  stock  and 
was  not  nonassessable  as  represented  was  prop- 
erly excluded  where  admitted  by  the  pleadings, 
and  since  the  statute  provided  that  fully  paid 
stock  is  nonassessable  unless  made  so  by  articles 
of  incorporation,  which  were  in  evidence. 

[Ed.    Note. — For   other    cases,    see    Pleading, 
Cent  Dig.  $|  1225-1227.] 

6.  Trial  €=>2r)2(17)  —  Refusal  of  Instbttc- 
TI0N8— Applicability  to  Evidence. 

In  the  absence  of  evidence  from  which  a 
general  scheme  to  defraud  could  be  inferred,  re- 


fusal of  instruction  upon  this  question  was  not 
errcmeoos. 

[Ed.  Note.— For  other  cases,  aee  Trial.  Cent. 
Dig.  {  607.] 

7.  Trial  $=3240  —  Befusal  of  ARsaiiESTA- 
tive  Instructions. 

Befusal  to  give  argumentative  instruetioBs 
was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  661.] 

8.  Appeal  and  Ebbob  «=984(1) — ^Bkview— 
Discbetion  or  Ooubt  —  Allowance  or 
Costs 

Where  Comp.  Laws  1907,  ^  3341.  placed 
the  matter  of  allowing  costs  within  the  trii] 
court's  discretion  where  counterclaim  was  plead- 
ed, the  court's  action  will  not  be  disturbed  ex- 
cept for  abuse  of  discretion. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig.  {{  3881,  3883-3885,  3S87.] 

Appeal  from  District  Court,  Salt  Lake 
County;   M.  L.  Ritchie,  Judge. 

Action  by  Alma  M.  Smith  against  Jesse 
Gilbert  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AfiSrmed. 

Geo.  Q.  Rich,  of  Logan,  for  appellant 
Bagley  &  Ashton  and  Wilson  McCarthy,  ali 
of  Salt  Lake  (31ty,  for  respondent 

FBICK,  C.  J.  The  plaintiff  brought  this 
action  against  the  defendant,  hereinafter 
called  appellant,  to  recover  judgment  upon  a 
promissory  note  for  the  sum  of  $6,400.  The 
appellant  admitted  the  execution  and  deliv- 
ery of  the  note  in  question,  and  alleijed  that 
the  same  was  obtained  by  the  plaintiff  bf 
fraud  and  false  representations.  The  appel- 
lant. In  his  answer,  averred  that  the  note  in 
question  was  executed  and  delivered  by  him 
to  the  plaintiff  for  certain  other  notes  which 
had  theretofore  been  made  and  delivered  by 
the  appellant  to  the  plaintiff ;  that  the  orig- 
inal notes  were  obtained  by  means  of  false 
representations  made  by  the  plaintiff,  whicii, 
in  substance,  are  alleged  to  be  as  follows: 
That  the  original  notes  were  given  as  the 
purchase  price  of  3,000  shares  of  the  capital 
stock  of  a  certain  corporation  known  as  the 
Universal  Metallic  Tie  Company,  hereinafter 
designated  tie  company,  or  tie  stock,  as  the 
case  may  be,  and  as  the  purchase  price  of 
3,000  shares  of  a  certain  corporation  known 
as  the  Dickerson  Automatic  Governor  Com- 
pany, hereinafter  styled  governor  company, 
or  governor  stock,  as  the  case  may  be,  all 
of  which  shares  were  of  the  par  value  of 
one  dollar  each ;  that  all  of  said  shares  w»e 
nonassessable;  that  the  total  number  of 
shares  Issued  by  each  of  said  corporatlwis 
was  1,000,000  shares,  one-half  of  which  were 
set  apart  as  treasury  stock  which  was  owned 
by  said  corporations  respectively ;  that  the 
plaintiff  was  the  sole  agent  of  said  corpo- 
rations, with  the  exclu^ve  right  to  sell  said 
treasury  stock;  that  no  stodi  could  be  sold 
by  the  subscribers  of  stock  until  the  treas- 
ury stock  was  sold;  that  the  proceeds  tc 
be  derived  from  the  sale  of  said  stock  would 
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be  used  exdnslvely  by  the  respective  corpO' 
rations  for  corporate  purposes ;  that  none  of 
the  tie  stock  could  be  soM  for  less  than  par, 
and  that  some  had  been  sold  for  as  high  as 
$5  per  share;  that  a  number  of  the  great 
railroad  companies  east  of  the  Mississippi 
river  bad  made  tests  of  the  metallic  tie,  and 
liad  pronounced  it  satisfactory,  aqd  that 
they  would  use  the  same  on  their  railroads; 
that  the  Universal  Metallic  Tie  Company  was 
about  to  commence  the  erection  of  a  large 
tie  factory  near  Pittsburg,  Pa.,  and  that 
the  proceeds  derived  from  the  sale  of  the 
stodc  offered  to  be  sold  by  the  plaintiff 
would  be  used  for  the  purposes  aforesaid; 
that  the  Oregon  Short  Line  Railroad  Ck>m- 
pany  bad  adopted  said  tie,  and  had  ordered 
it  to  be  used  on  its  railroad.  As  to  the  gov- 
ernor stock  It  Is  averred  that  the  plaintiff 
also  represented  that  the  corporation  had  re- 
ceived for  Its  products  during  the  preceding 
year  a  net  profit  of  $40,000 ;  that  the  money 
derived  from  the  sale  of  the  stock  offered 
by  the  plaintiff  would  be  used  In  completing 
and  equipping  the  company's  factory  at  Salt 
Lake  City,  Utah.  The  appellant  averred  that 
each  and  all  of  said  representations  were 
false.  The  appellant,  by  way  of  counter- 
claim, also  alleged  that  before  he  had  dis- 
covered the  falsity  of  the  representations 
and  statements  of  the  plaintiff  respecting 
said  stock  he  had  i>aid  two  of  the  original 
notes  amounting  to  $500  which  he  had  made 
and  delivered  to  the  plailntlff  for  500  shares 
of  the  tie  stock,  and  after  reiterating  the 
false  representations  and  statements  in  his 
counterclaim  he  demanded  Judgment  for  the 
$500  paid  as  aforesaid,  -with  Interest  The 
appellant,  in  his  answer,  also  averred  that  he 
had  tiendered  all  of  said  6,000  shares  of 
stock  to  the  plaintiff,  and  that  he  brought 
the  same  into  court  for  the  plaintiff,  and  de- 
manded judgment  for  the  cancellation  and 
return  of  said  note.  '  The  appellant  also 
averred  that  the  $6,400  note  was  obtained 
by  fraud  and  duress  after  the  original  notes 
were  due.  The  plaintiff  filed  a  reply,  in 
which  he  denied  that  he  had  made  said  false 
representations,  or  any  of  them.  He  admit- 
ted that  the  stock  which  appellant  alleged 
he  purchased  as  aforesaid  was  not  treasury 
stock,  but  was  his  Individual  stock;  that 
said  corporations  had  no  interest  therein 
whatever;  that  the  stock  in  question  was 
assessable;  'and  that  the  same  was  all  sold 
for  the  sole  use  and  benefit  of  the  plaintiff. 
The  Issues  were  submitted  to  a  Jury,  which 
returned  a  vwdlct  that  the  appellant  return 
to  the  plaintiff  the  3,000  shares  of  tie  stock, 
and  that  he  recover  from  the  plaintiff  the 
$500  paid  on  said  stock,  which,  with  Inter- 
est at  the  time  of  the  trial,  amounted  to 
$713 ;  that  the  plaintiff  recover  from  the  ap- 
pellant the  sum  of  $2,d50  as  the  balance  due 
oa  said  governor  stock.  The  plaintiff  was 
thus  given  a  verdict  of  $2,950  for  the  3,000 
shares  of  governor  stock,  and  the  appellant 
was  given  a  verdict  for  the  sum  of  $713  for 


the  money  paid  on  the  tie  stock  and  was 
relieved  from  making  any  further  payment 
upon  the  tie  stock.  The  court  deducted  the 
$713  from  the  amount  found  due  plaintiff  on 
the  governor  stock,  which  left  a  balance  in 
favor  of  plaintiff  of  $2,237,  for  which  the 
court  entered  Judgment  The  appeal  is  from 
that  judgment 

From  appellant's  brief  It  appears  that  the 
3,000  shares  of  tie  stock  were  sold  on  divers 
days  between  September,  1910,  and  May, 
1911 ;  that  while  the  precise  days  on  -which 
the  governor  stock  was 'sold  does  not  ap- 
pear, yet  It  was  sold  on  divers  days  during 
1911  and  1912.  The  exact  dates  or  times 
when  the  sales  were  made  are,  however,  not 
materiaL  There  were  3,000  shares  of  each 
stock  sold  at  $1  per  share.  The  appellant 
executed  and  delivered  notes  to  the  plain- 
tiff from  time  to  time  as  the  stock  was  sold. 
There  were  two  notes  of  $250  each  given  for 
the  tie  stock  which  were  paid  by  the  appel- 
lant to  the  plaintiff.  None  of  the  other  notes 
were  paid,  and  all  of  them,  with  accrued  In- 
terest, were  subsequently,  to  wit,  on  the  19th 
day  of  January,  1914,  merged  In  one  note 
for  the  sum  of  $6,400,  which  Is  the  note  sued 
on.  Appellant's  defenses  were  directed  to 
the  whole  consideration  evidenced  by  the 
promissory  notes  aforesaid,  and  he  demand- 
ed Judgment  for  the  cancellation  of  the  $6,- 
400  note,  which  was  given  In  place  of  the 
original  notes,  as  aforesaid,  and  also  de- 
manded Judgment  for  the  sum  of  $500,  with 
Interest,  paid  as  aforesaid.  While  the  rep- 
resentations respecting  the  various  trans- 
actions are  averred  to  have  been  practically 
the  same  in  appellant's  answer,  yet  the  evi- 
dence respecting  the  governor  stock,  in  many 
respects,  greatly  differs  from  the  evidence 
relating  to  the  tie  stock.  Considerable  con- 
troversy arose  between  counsel  of  the  respec- 
tive parties  during  the  trial  respecting  the 
character  of  the  evidence  that  appellant 
might  introduce  with  regard  to  the  repre- 
sentations made  by  the  plaintiff  to  others 
than  the  appellant  and  the  effect  of  such  evi- 
dence. 

[1]  The  district  court,  in  ruling  upon  the 
admission  of  evidence,  attempted  to  be  gov- 
erned by  the  rule  laid  down  by  this  court  in 
the  case  of  Trout  &  Kesort  Co.  v.  Lewis,  41 
Utah,  183,  125  Pac.  687,  where  the  rule  is 
stated  in  the  tenth  headnote  in  the  follow- 
ing words: 

"False  representations,  similar  to  the  onoe 
involved  in  an  action,  are  admissible  where  the 
intent,  motive,  or  knowledge  of  their  falsity  by 
the  party  making  them  aro  material,  or  where 
it  is  sought  to  prove  a  system  or  general  plan 
or  scheme  to  defraud." 

The  court  thus  permitted  appellant  to 
prove  by  other  witnesses  to  whom  the  plain- 
tiff had  sold  some  of  the  capital  stock  of 
said  corporations  about  the  time  the  appel- 
lant purchased  the  stock  'In  question  that  the 
plaintiff  had  made  representations  and  state- 
ments to  them  to  the  same  effect  as  those 
which  appellant  testified  were  made  to  him 
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concerning  the  stock.  Ttie  court  also  per- 
mitted the  appellant  to  testify  that  he  be- 
lieved the  repreeentatlonW  and  srtatements 
made  by  the  plaintiff  to  be  tme,  and  that  he 
relied  on  them  in  entering  into  the  contract 
of  purchase  and  in  execnting  and  delivering 
the  promissory  notes.  Counsel,  however,  al- 
so attempted  to  prove  by  other  witnesses 
that  they  also  believed  the  representations 
and  statements  made  by  the  plaintiff  to  them 
to  be  true.  Plaintiff's  counsel  objected  to  the 
proffered  testimony,  as  being  irrelevant  and 
immaterial,  and  the  court  sustained  the  ob- 
jection. Appellant's  counsel  now  Insists  that 
the  court  erred  in  its  ruling  in  that  respect 

We  remark  that  there  were  four  wit- 
nesses who  testified  for  the  appellant  that 
they  also  bought  some  of  the  tie  stodt  from 
the  plaintiff,  and  that  he  had  made  similar 
representations  and  statements  to  them  con- 
cerning the  said  stock  that  the  ai^>ellant 
testifled  be  made  to  him'.  Counsel  offered  to 
prove  by  all  of  those  witnesses  that  they  l)e- 
lieved  the  representations  and  statements 
made  by  the  plaintiff  concerning  the  tie 
stodc,  and  the  court  rejected  the  offer. 

[1]  As  before  pointed  out,  the  appellant 
prevailed  In  his  claim  respecting  the  tie 
stot^,  and  hence  whatever  error  the  court 
may  havie  committed.  If  any,  respecting  the 
admission  or  exclusion  of  evidence  upon  the 
Issue  relating  to  that  stock,  is  wholly  im- 
material now,  and  hence  Is  unavailing  to  the 
appellant  Counsel,  however,  says  In  his 
brief: 

"Precisely  the  same  state  of  facts  was  shown, 
OP  offered  to  be  shown  and  proven,  ^th  regard 
to  tlie  respondent's  operation  in  sellinff  ttie  stock 
of  the  Dickerson  Automatic  Governor  Company. 
The  two  cases  were  in  all  respects  parallel,  the 
only  difference  in  the  two  being  that  the  latter 
sto^  scheme  was  operated  jnst  after  the  first 
one;  but  the  reB{»ndent'a  system  and  his 
sdieme  was  the  some  precisely  in  each  case." 

WhUe  appellant's  counsel  did  not  abstract 
the  evidence  relating  to  the  governor  stock, 
yet  we  have  examined  Into  It  carefully,  and 
we  cannot  agree  with  counsel  that  "the  two 
cases  were,  in  all  respects,  parallel."  True, 
appellant's  allegations  in  his  answer  were 
practically  the  same  vrtth  respect  to  both 
stocks,  but  his  own  testlm<wiy  respecting  the 
transactions  relating  to  the  governor  stock 
leave  little  room  for  doubt  that  he  pur- 
chased that  stock  entirely  upon  his  own  Judg- 
ment after  making  full  investigation  into  Its 
merits  by  consulting  others  who  possessed 
full  information  concerning  the  merits  of  the 
stodc.  The  Jury,  no  doubt,  took  that  view, 
and  hence  required  appellant  to  pay  for  the 
governor  stock,  although  they  sustained  his 
contention  resi)ectlng  the  tie  stock. 

[3]  Assuming,  without  deciding,  that  the 
api>ellant  is  in  a  position  to  complain  of  the 
court's  ruling  In  excluding  the  proffered 
evidence  of  the  one  witness  who  testifled  to 
certain  representations  concerning  the  gov- 
ernor stock  that  the  witness  believed  the 
representations  to  be  true,  did  the  eiclusioa 


of  what  that  witness  believed  wltb  respect 
to  the  alleged  representations  constitute 
error?  We  are  clearly  of  the  opinion  that  it 
did  not  Suppose  the  witnesses  to  whom  it 
is  claimed  plaintiff  made  representations  like 
those  the  appellant  claims  were  made  to  him 
should  insist  that  they  did  not  believe  the 
representations  to  be  true.  Would  thrfr  be- 
lief have  affected  appellant's  rights  In  the 
premises  in  any  way  or  to  any  extent? 
Clearly  not  The  question  was  not  what 
others  believed,  but  what  did  the  plaintiff 
believe,  and  upon  what  tild  he  rely  In  pur- 
chasing the  stock  and  In  executing  and  de- 
livering the  notes?  Tme^  the  represents.- 
ti<»iB  that  the  plalntlfl  made  to  others  re- 
specting the  stock  were  relevant  and  ma- 
terial for  the  purposes  stated  in  the  case  of 
Trout  &  Resort  Co.  v.  Lewis,  supra.  Counsel, 
however,  Insists  that  the  proffered  evidence 
was  also  material  and  relevant  to  prove  "a 
system  or  general  scheme  to  defraud."  Hoiw 
what  a  witness  believed  respecting  certain 
representations  would  establish  a  general 
plan  or  scheme  to  defraud  we  are  utterly 
unable  to  understand. 

[4]  Nor  is  it  true  that  "a  system  or  general 
plan  or  scheme  to  detrao'd"  may  l>e  Inferred 
merely  because  the  vendor  is  charged  with 
having  made  certain  false  represeotationa 
and  statements  concerning  the  stock  he  was 
offering  for  sale.  While  such  a  plan  or 
scheme  may,  perhaps,  be  inferred  from  some 
particular  representations  and  statements 
that  might  be  made  respecting  such  a  trans- 
action, yet  it  may  not  be  inferred  simply  be- 
cause certain  representations  and  statements 
respecting  certain  stock  are  alleged  to  be 
false.  If  It  were  assumed,  therefore,  that 
there  were  some  representations  or  state- 
ments that  were  made  respecting  the  tie 
stock  from  which  some  Interested  and  l^sed 
person  might  possibly  infer  a  general  plan 
or  scheme  to  defraud,  yet,  in  view  ot  ai^rt- 
lant's  own  testimony,  there  was  absolutely 
nothing  o[  that  kind  with  respect  to  the  gov- 
ernor stock.  In  view  of  the  reooM  as  It  is 
presented  the  court  committed  no  error  In  ez- 
dnding  tlie  proffered  evidence. 

[S]  It,  however,  is  also  contended  In  this 
connection  that  the  court  erred  in  exdndlng 
from  the  Jury  certain  stock  certificates  wbldi 
represented  stock  in  said  corporations,  and 
which  were  purchased  from  the  plalntUf  by 
the  witnesses  who  testified  for  appellant 
Those  certificates  were  offered :  (1)  To  show 
that  the  stock  was  not  treasury  stock;  and 
(2)  that  it  was  not  nonassessable  stock.  As 
to  the  first  proposition  the  plaintiff  had  ad- 
mitted in  his  reply  that  the  stock  In  qnestion 
was  not  treasury  stock,  and  hence  no  proof 
was  necessary  on  that  point.  As  to  the  sec- 
ond proposition  our  statute  provides  that  ful- 
ly paid  capital  stock  is  nonassessable  unless 
It  Is  made  so  in  the  articles  of  Incorporation, 
and  then  it  is  assessable  only  as  therein  pro- 
vided.   The  court  admitted  M  evld«ice  the 
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articles  of  Incorporation,  and  hence  the  best 
evidence  upon  that  sabject  was  produced  and 
admitted.  But  here  again  plaintiff's  reply 
was  a  concluBive  admission  that  the  stock 
was  asseflsable.  No  ^rror  was  therefore  com- 
mitted In  exclu'dlng  the  stock  certificates. 

[1, 7]  Complaint  is  also  made  respecting 
Instructions  given  by  the  court  to  the  Jury. 
The  principal  ground  of  complaint,  however, 
is  that  the  court  refused  to  charge  the  Jury 
that  they  might  infer  a  general  plan  or 
scheme  to  defraud  frcnn  the  representations 
and  statements  made  by  plaintiff  respecting 
the  stock  in  que^lon.  As  already  suggested, 
there  was  absolutely  nothing  in  the  evidence 
from  which  the  Jury  could  legitimately  have 
Inferred  a  general  plan  or  scheme  to  defraud, 
and  hence  the  court  did  not  err  In  refusing 
to  so  charge.  Nor  are  the  criticisms  upon 
the  court's  charge,  In  that  it  restricted  the 
Jury  in  certain  particulars,  tenable.  The 
charge  was  full  and  tair  and  covered  every 
feature  of  the  case.  AU  the  points  that  were 
properly  covered  by  appellant's  requests  were 
fully  covered  In  the  court's  charge.  The  re- 
quest that  is  especially  relied  on  by  appel- 
lant, and  which  was  refused  by  the  coart, 
was  prop^ly  reifused  if  for  no  other  reason 
than  that  It  was  merely  an  argument  on  par- 
ticular portions  of  the  evidence. 

[8]  Finally,  it  Is  contended  that  the  court 
erred  in  not  awarding  appellant  the  costs 
Claimed  by  him.  It  appears  that  both  par- 
ties to  the  action  filed  their  cost  bills.  The 
court,  however,  did  not  Include  the  costs  of 
either  party  in  the  Judgment.  As  we  have 
seen,  the  action  was  originally  one  merely  to 
recover  a  money  Judgment.  If  the  plaintiff 
had  prevailed  in  the  action  as  originally  com- 
menced, he,  under  Comp.  Laws  1907,  {  3339, 
would  have  been  entitled  to  a  Judgment  for 
costs  as  a  matter  of  course.  There  were, 
howevo',  various  defenses  set  up,  including 
a  counterclaim.  Under  the  pleadings  the  ac- 
tion was  finally  tried  as  one  to  rescind  a  con- 
tract 6t  purchase  and  to  recover  bade  cer- 
tain money  paid  on  the  contract,  and  to  place 
the  parties  In  statu  quo  respecting  the  sub- 
ject-matter of  the  contract  The  plaintiff 
succeeded  in  part  and  the  defendant  succeed- 
ed in  part.  The  case  therefore,  falls  within 
Comi>.  Laws  1907,  |  8341,  where  the  matter 
of  allowing  costs  is  remitted  to  the  sonn'd 
discretion  of  the  trial  court  We,  therefore, 
can  only  review  the  court's  action  in  refusing 
to  allow  costs  in  case  the  court  has  abused  Its 
discretion  In  that  regard.  There  Is  nothing 
in  this^  record  from  which  we  can  say  that 
the  court  has  abused  its  discretion,  and  hence 
this  assignment  cannot  prevail. 

While  we  have  not  spedfleally  referred  to 
each  one  of  counsel's  assignments,  yet  we 
have  considered  all  of  them.  Notwithstand- 
ing the  fact  that  appellant's  counsel  has  vig- 
orously assailed  the  rulings  of  the  trial 
court    and    the    final    Judgment,    we    are 


thoroughly  convinced  that.  In  view  of  the 
whole  record,  much  of  counsel's  complaint 
must  be  attributed  to  his  zeal,  and  that  he 
has  no  legal  cause  for  complaint.  We  are 
further  convinced  that  both  the  court  and 
Jury  have  awarded  to  the  appellant  all  that 
be  was  entitled  to  under  the  law  and  the  evi- 
dence. 

The  Judgment  is  therefore  affirmed.  ■  Re- 
spondent to  recover  costs. 

McCARTI  and  CORPMAN,  JJ.,  concur. 


UTAH  ASS'N  OF  CREDIT  MEN  v.  JONES. 
(No.  2963.) 

(Supreme  Court  of  Utah.    April  26,  1917.) 

1.  Chattbi,  Mobtoaoeb  «=»136— Waivbk  of 
Leer— OoKJXSBion  or  Judgment. 

Although  Comp.  Laws  1907,  (  3498,  provides 
that  there  can  be  but  one  action  for  the  recov- 
ery of  any  debt  or  enforcement  of  any  right 
secured  by  mortgage,  wlilch  action  must  be  in 
accordance  with  tbo  chapter,  a  chattel  mort- 
gagee did  not  waive  his  right  to  a  lien  by  sell- 
ing the  property  under  a  power  in  the  mortgage 
after  confetssion  of  judgment  In  his  favor  by 
the  mort^;agor,  though  the  confession  was  not 
in  all  thmgs  regular. i- 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {§  220-226.] 

2.  Bankbuftoy  «=>188(1)— Waivbe  or  Chat- 
tel MoBTOAOB  Lien— CoRFKSsiOK  OF  Jnno- 

MXNT. 

Neither  the  trustee  in  bankruptcy  nor  any 
of  the  mortgagor's  creditors  could  comidain,  the 
mortgagor  having  consented  to  the  oonfession, 
although  it  was  made  less  than  four  months 
prior  to  the  bankruptcy,  since  it  was  in  accord- 
ance with  the  mortgagee's  right  under  the  mort- 
gsga 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  U  28ft-280,  291,  298.  294.] 

3.  Bankruptcy  «=s>196— Pbefeeenciss— What 
Constitutes. 

Nor  would  such  confession  of  judgment  and 
sale  of  the  property  constitute  a  voidable  pref- 
erence 

[Bd.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  $§  306-316.] 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  the  Utah  Association  of  Credit 
Men,  trustee  in  bankruptcy  for  A.  F.  Eng- 
berg,  against  Thomas  B.  J<mes.  Judgment 
dismissing  the  ccHuplalnt,  and  plaintiff  ap- 
peals.   Affirmed. 

Stephens  ft  Smith,  of  Salt  Lake  City,  for 
appellant.  Ellas  Hansen,  of  Spanish  Fork, 
for  respondent. 

PRICK,  C.  J.  This  action  was  commenced 
by  the  plaintiff,  as  trustee  in  bankruptcy  of 
the  bankrupt  estate  of  one  A.  F.  Engberg, 
to  recover  certain  personal  property  claimed 
by,  and  in  the  possession  of,  the  defendant 
Jones.     The  facts  are  not  in  dispute.     The 


>  Bacon  V.  Raybould',  4  Utah,  SS7,  ID  Pae.  481,  U 
Pae.  510:  BoucofBkl  y.  Jacobsen,  38  Utab,  165,  104 
Pac.  U7.   36  L.   R.   A.   (N.  8.)  8(8. 
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findings  of  the  court,  whldi  fairly  reflect  the 
pleadings  and  the  evidence,  in  snbstance  are: 
That  on  the  27th  day  of  June,  1914,  the  A. 
F.  E}ngbeTg  aforeaaid  was  duly  adjudged  a 
bankrupt,  and  that  thereafter  the  plaintiff  was 
duly  appointed  trustee  in  bankruptcy  of  said 
bankrupt's  estate.  That  the  trustee  is  entitled 
to  the  property  beloniruiK  to  said  bankrupt's 
estate.  ^'That  on  the  2d  day  of  January,  1914, 
said  A.  F.  E^gbertr  was  indebted  to  said  Thom- 
as B.  Jones,  defendant  herein,  ih  the  sum  of 
91,100,  with  interest  thereon  at  10  per  coit 
per  annum  since  March  12,  1913,  said  indebted- 
ness being  evidenced  by  a  promissory  note  and 
secured  by  a  chattel  mortgage  on  a  certain  stock 
of  goods  and  certain  fixtures  owned  by  said 
Engberg  in  what  was  known  as  the  Miseion 
Drug  Store  at  Spanish  Fork,  Utah  county, 
Utah;  said  note  and  mortgage  being  set  out  in 
full  in  Exhibit  A  to  defendant's  answer  herein. 
That  said  mortgage  was  duly  recorded  in  the 
office  of  the  county  recorder  of  Utah  county, 
state  of  Utah,  on  October  9,  1913,  in  vcdume 
92,  p.  220.  of  Chattel  Mortgages.  That  no  part 
of  U>e  principal  of  said  note,  or  any  interest 
thereon,  had  been  paid  on  said  2d  day  of  Janu- 
ary, 1914.  That  Engbeig  was  in  default  in  bis 
Sayment  upon  said  note.  That  defendant  duly 
cmanded  of  said  Engberg  the  payment  of  said 
note,  and  it  was  thereupon  agreed  between  said 
Engberg  and  defendant  that  it  would  be  cheap- 
er for  said  Bni^rg  to  confess  judgment  for 
said  debt  and  permit  judgment  to  be  entered 
and  execution  to  issue  thereon,  rather  than  to 
foreclose  ^e  chattel  mortgage  which  secured 
said  debt.  That  on  said  2d  day  of  January, 
1914,  said  Engberg  confessed  judgment  in  the 
distnct  court  in  and  for  Utah  county,  state  of 
Utah,  in  favor  of  defendant,  for  the  sum  then 
due  on  said  debt  which  was  secured  by  said 
note  and  mortgage,  a  true  copy  of  said  confes- 
sion of  judgment  is  attached  to  defendant's  an- 
swer herein  as  Exhibit  A.  That  thereafter  exe- 
cution was  regularly  issued  upon  said  judgment, 
that  a  levy  of  execution  was  made  by  the  sheriff 
of  Utah  county  upon  the  very  goods  and  fixtures 
owned  by  said  E&gberg  in  what  was  known  as 
the  Mission  Drug  Store  at  Spanish  Fork,  Utah, 
being  tho  same  goods  and  fixtures  as  were  cov- 
ered by  the  lien  of  said  chattel  mortgage.  That 
the  sale  of  said  merchandise  and  fixtures  under 
said  execution  was  noticed  regularly  for  Janu- 
ary 15,  1915,  and  the  said  merchandise  and  fix- 
tures were  upon  said  day  sold  under  said  execu- 
tion, for  the  use  and  benefit  of  defendant,  and 
that  defendant  received,  as  tho  proceeds  of  said 
sale,  the  sum  of  $500.  That  said  confession  of 
judgment  and  the  judgment  thereon  has  never 
been  vacated  or  discharged,  and  that  the  said 
A,  F.  Engberg,  defendant  herein,  did  not,  at 
least  5  days  before  such  sale,  vacate  or  dis- 
charge said  judgment.  That  on  said  15th  day 
of  January,  1914,  and  within  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
above  set  forth,  the  said  A.  F.  Engberg  was 
insolvent,  and  that  said  defendant  then  had  rea- 
sonable cause  of  belief  that  the  enforcement  of 
said  judgment,  b^  said  sale,  would  enable  the 
defendant  to  receive  a  greater  percentage  of  his 
debt  than  any  other  creditors  of  said  A.  F.  Eng- 
berg of  the  said  class.  That  the  assets  of  said 
estate  are  insufficient  to  pay  creditors  in  full. 
That  previous  to  the  commencement  of  this  ac- 
tion plaintiff  duly  demanded  of  the  defendant 
the  payment  of  said  sum  of  $500,  which  the 
defendant  has  refused  and  neglected  to  do. 
That  at  the  trial  of  said  cause,  after  the  intro- 
duction of  evidence  on  the  part  of  plaintiff,  and 
after  plaintiff  had  rested  its  case,  it  was  stipu- 
lated by  and  between  the  plaintiff  and  the  de- 
fendant herein  that  if  the  court  decided  that  the 
confession  of  judgment,  as  filed  by  said  Eng- 
berg, and  as  set  out  in  the  pleadings  herein,  was 
a  waiver  of  the  security  under  the  chattel  mort- 
gage described  above  in  tlie  fourth  finding  of 
fact  and  set  out  In  fall  in  Exhibit  A  to  defend- 


ant's answer  herein,  then  in  that  eTcnt  Judg- 
ment in  this  cause  should  be  entered  for  the 

plaintiff,  but  if  the  court  decided  contraiywiae. 
then  judgment  should  be  entered  for  the  de- 
fendant." 

As  conclTislons  of  law  the  court  fonnd  as 

follows: 

"That  said  confessioB  of  judgment  hereinbe- 
fore particulatly  described  did  not  constitute  a 
waiver  of  the  lien  under  the  chattel  mortgage 
held  by  defendant  as  above  described.  That  de- 
fendant is  entitled  to  judgment  against  the 
pl&lntifC  of  dismissal  of  said  cause,  and  defend- 
ant is  entitled  to  its  costs  herein  incurred  or  ex- 
pended." 

The  confession  of  Judgment,  so  far  am  ma- 
terial here,  reads  as  foUowi^ 

"I,  A.  F.  Engberg,  of  Spanish  Fork,  TTUh 
county,  state  of  Utah,  do  hereby  confess  judg- 
ment herein  in  favor  of  Thomas  B.  Jones,  of 
Spanish  Pork,  Utah  county,  state  at  Vtah,  for 
the  sum  of  $1,100,  lawful  money  of  the  United 
States  of  America,  and  authorize  judgment  to 
be  entered  thorefor  against  me  with  interest 
thereon  from  and  after  July  1,  1913,  and  for 
all  costs  of  docketing,  filing,  and  satisfying  said 
judgment.  This  confession  of  judgment  is  for 
a  debt  justly  due  and  owing  to  the  said  Thomas 
B.  Jones,  arising  upon  the  following  facts,  to 
wit:  On  March  12,  1913,  I,  the  said  A.  F.  Sng- 
berg,  borrowed  the  sum  of  $1JLOO  from  Thomas 
B.  Jones,  and  gave  as  evidence  of  said  indebted- 
ness my  promissory  note  secured  by  a  chattel 
mortgage,  of  which  the  following  is  a '  copy, 
and  the  said  mortgage  also  contained  a  copy  of 
tho  promissory  note  which  I  made,  executed,  and 
delivered  to  said  Thomas  B.  Jones,  the  same  be- 
ing as  follows,  to  wit:  [A  copy  of  the  diattel 
mortgage  and  a  copy  of  the  note  secured  there- 
by are  set  forth  in  full  in  the  confession  of 
judgmoit.  The  mortgage  is  dated  September 
25,  1913,  and  the  note  March  12,  1913.  The 
mortgagee  was  given  the  power  to  sell  tho  mort- 
gaged property  upon  default  of  payment  at 
public  auction]." 

The  confession,  of  Jadgmeait  ccmdudes  as 
follows: 

"Said  chattel  mortgage  aforesaid  was  dnijr 
executed  and  acknowledged  so  aS  to  entitle  the 
same  to  be  recorded  and  the  same  was  duly 
recorded  in  the  office  of  the  county  recorder  of 
Utah  county,  state  of  Utah,  on  October  9,  1913, 
in  volume  92,  p.  220,  of  Chattel  Mortgages. 
That  the  interest  on  said  note  has  beenpaid  np 
to  July  1,  1913,  but  not  thereafter.  O^at  the 
said  'Iliomas  B.  Jones  has  demanded  the  inter- 
est paid  which  is  due,  and  the  same  has  not 
been  paid  and  the  said  Thomas  B.  Jones  there- 
after and  heretofore  has  declared  that  because 
the  said  interest  was  not  paid  as  agreed  the 
whole  sum,  both  principal  and  interest,  should 
be  paid.  It  is  understood  by  said  A.  F.  EhigbeiK 
that  this  confession  of  judgment  does  not  cause 
said  Thomas  B.  Jones  to  waive  any  rights  that 
he  may  have  under  his  said  mortgage  and  mort- 
gages aforesaid,  but  said  Thomas  B.  Jones 
shall  retain  all  of  the  said  rights  he  would  have 
had  if  he  had  brought  a  proceeding  in  foreclo- 
sure or  other  action  authorized  in  said  chattd 
mortgage  aforesaid.  A.  F.  Engberg  further 
says  that  no  part  of  said  $1,100,  at  the  inter- 
est therecn  from  and  after  July  1,  1913,  has 
been  paid,  and  the  same  is  now  due  and  Day- 
able."  . 

The  confession  was  duly  verified.  The 
district  court  entered  Judgment  dismissing 
the  complaint,  and  the  plaintiff  appeals. 

Counsel  for  api)ellant,  in  their  brief,  state 
the  propositions  to  be  decided  thus: 

"Did  the  defendant  and  respondent,  by  tak- 
ing  tho   confession   of  judgment  of   ESngberg, 

Jigitized  by  VjOO*. 


Utah) 


UTAH  ASS'N  OF  CREDIT  MEN  v.  JONES 


1031 


■waive  the  lien  of  the  mortga^?  Did  the  de- 
fendant, by  the  ^evy  of  an  execution  upon. and 
sale  of  the  property  described  in  the  chattel 
mortsage,  waive  the  lien  of  the  cfaattd  mort- 
gage? We  submit  that  both  qaestions  should 
-be  answered  in  the  affirmative.'' 

We  have  a  statute  (Ck>mp.  Laws  1907,  S 
3498)  which  provldee: 

"There  can  be  but  one  action  for  the  recovery 
of  any  debt  or  the  enforcement  of  any  right 
secured  by  mortgage  upop  real  estate  or  person- 
al property,  which  action  must  be  in  accord- 
ance with  the  provisions  of  this  chapter." 

[1]  It  is  contended,  therefore,  that,  Inas- 
much as  the  confession  of  judgment  was 
made  within  four  months  of  the  time  that  the 
petition  tn  bankruptcy  was  filed,  upon  which 
Engberg  was  adjudged  a  bankrupt,  Jones 
not  only  did  not  gain  anything  from  the  con- 
fession, but  lost  his  rights  under  the  chattel 
mortgage  by  selling  the  property  as  appears 
in  the  foregoing  statement.  California  has 
a  statute  from  which  ours  was  taken,  and  it 
bas  been  held  by  the  Supreme  Ckiurt  of 
California  in  the  following  cases  that  only 
one  action  Is  permitted  upon  any  debt  se- 
cured by  mortgage  under  that  statute:  Mer- 
ced Bank  v.  Casaccla,  103  Cal.  641,  37  Pac. 
648 ;  Commercial  Bank  t.  Kershner,  120  Cal. 
495,  52  Pac.  848.  Other  California  cases  are 
referred  to  in  those  cases.  The  Territorial 
Supreme  Court  of  Utah,  In  Bacon  t.  Ray- 
bould,  4  Utah,  357,  10  Pac.  481,  11  Pac.  510, 
followed  the  California  rule.  This  court  bas 
also  recognized  the  doctrine  in  the  case  of 
Boucofskl  V.  Jacobsen,  36  Utah,  165, 104  Pac. 
117,  26  L.  K.  A.  (N.  S.)  898.  The  record  In 
this  case,  however,  shows  beyond  dispute 
(if  we  may  ciUl  the  confession  of  Judgment 
an  action,  as  appellant's  counsel  insist  it  is) 
that  the  defendant  commenced  but  one  action. 
Counsel,  however,  contend  that  the  confes- 
sion of  Judgment  was  not  the  action  con- 
templated by  section  3498,  supra.  No  claim 
of  fraud  or  want  of  good  faith  Is  made.  If 
we  treat  the  confession  of  Judgment  as  an 
action,  as  counsel  do,  what  was  the  nature  of 
the  action?  True,  the  confession  of  Judg- 
ment does  not  contain  all  that  Is  usually 
found  in  a  complaint  and  Judgment  to  fore- 
dose  a  mortgage.  Tet,  in  view  that  the  chat- 
tel mortgage  and  the  note  secured  thereby, 
together  with  other  facts  were  fully  set  forth, 
it  was  made  clear  that  all  that  was  sought 
to  be  accomplished  by  the  action  was  to  ob- 
tain legal  authority  to  sell  the  mortgaged 
property  for  the  sole  purpose  of  satisfying 
tbe  debt  evidenced  by  the  note  to  secure 
which  the  chattel  mortgage  was  executed. 
It  would  seem,  therefore,  that  about  all  that 
could  have  been  accomplished  by  any  action 
was  actually  accomplished  by  the  confession 
of  Judgment  In  this  connection  it  must  be 
remembered  that  our  Constitution  (article  8, 
{  19)  provides: 

"There  shall  be  but  one  form  of  civil  action, 
and  law  and  equity  may  be  administered  in  the 
lame  action." 


While  it  Is  quite  true  that  legal  relief 
must  always  be  distinguished  from  purely 
equitable  relief,  yet  no  particular  form  of 
action  or  proceeding  is  either  necessary  or 
required  In  order  to  obtain  relief  from  the 
courts  of  this  state  In  case  they  have  juris- 
diction of  the  subject-matter.  What  we 
mean  is,  that  it  is  the  substance  and  not  the 
form  of  things  that  controls.  While,  there- 
fore, the  proceedings  relating  to  the  confes- 
sion, of  judgment  did  not  conform  to  the  or- 
dinary action  in  equity  to  foreclose  a  mort- 
gage, yet,  in  what  way  does  the  fact  that 
they  did  not  so  conform  affect  appellant's 
rights  In  the  premises?  It  ie  conceded  that 
the  defendant  bad  a  valid  chattel  mortgage 
which  was  a  first  lien  on  the  personal  prop- 
erty In  question.  It  cannot  be  disputed  that 
the  defendant  Jones,  under  onr  statute 
(Oomp.  Laws  1907,  i  152),  h&i  a  right  either 
to  foreclose  his  mortgage  by  an  action  In 
equity  or  to  advertise  and  sell  the  mortgaged 
property  at  public  auction  as  provided  by 
our  statute  in  all  cases  where,  as  in  the  case 
at  bar,  power  to  sell  Is  given  In  the  mort- 
gage. If  the  mortgage  thus  had  been  regu- 
larly foreclosed  in  equity  the  property  would 
have  been  sold  either  upon  an  order  of  sale 
made  by  the  court  or  as  upon  execution,  and 
in  either  event  it  would  have  been  sold  pre- 
cisely In  the  manner  It  was  sold  under  the 
confession  of  judgment  Wherein  is  the  ap- 
peUant  harmed,  therefore,  because  the  de- 
fendant did  not  commence  and  prosecute  a 
more  formal  action  and  obtain  the  same  re- 
sult or  relief  in  a  more  formal  manner?  No 
doubt  the  mortgagor  could  have  prevented 
the  mortgagee  from  proceeding  In  the  man- 
ner be  did,  but  In  this  case  the  mortgagor 
consented  to  the  very  method  pursued  by  the 
mortgagee.  The  mortgagor  and  the  mortga- 
gee could  agree  upon  the  manner  of  sale, 
and,  If  the  property  was  sold  pursuant  to  the 
agreement  at  a  fair  price,  no  one,  not 'even 
one  who  claimed  a  subsequent  lien  upon  the 
property,  could  legally  object  Jones  on 
Chattel  Mortgages  (5th  Ed.)  {§  456-709. 

[2]  Nor  has  the  plaintiff  any  right  to  com- 
plain unless  the  provisions  of  the  Bankrupt- 
cy Act,  under  which  It  claims,  have  in  some 
way  beoi  violated  by  the  mortgagor  and 
mortgagee.  The  question,  therefore,  recurs, 
In  what  way  has  either  Jones  or  Engberg 
violated  any  of  the  provisions  of  section 
3498,  supra,  or  of  the  federal  Bankruptcy 
Act?  True,  the  confession  of  judgment  may 
have  been  veiy  Informal,  as  well  as  grossly 
Irregular,  when  viewed  as  a  foreclosure  pro- 
ceeding ;  but  In  view  that  the  only  one  who 
had  a  right  to  complain  consented  to  the  pro- 
ceeding in  that  form,  and  also  consented  to 
the  sale  of  the  mortgaged  property  in  the 
manner  It  was  sold,  we  cannot  see  how  the 
appellant  can  complain.  Moreover,  sectloa 
3498,  as  pointed  out  by  the  Supreme  Court 
of  California,  was  adopted  for  the  protection 
of  the  mortgagor.  It  may  also  have  been, 
In  a  measure  at  least,  for  tbe  protection  of   t 
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those  who  have;  or  claim,  some  spedflc  Hen  | 
upon  the  mortgaged  property ;  but  the  stat- 
ute certainly  was  not  intended  to  give  those 
who  neither  have  nor  claim  to  have  any 
specific  rights  In  or  to  the  property  the  right 
to  object.  In  the  case  of  Merced  Bank  v. 
Casacda,  supra,  the  Supreme  Court  of  Cali- 
fornia, in  referring  to  the  purposes  of  the 
statute,  says: 

''The  obvious  purpose  of  section  726 
*  *  *  is  to  compel  one  who  has  taken  a 
special  lien  to  secure  his  debt  to  exhaust  his 
security  before  havine  recourse  to  the  general 
assets  of  the  debtor. 

In  a  subseqnoit  case  (Commercial  Bank  y. 
Kershner,  120  Cal.  495,  62  Pae.  848),  In  an- 
swering an  argument  of  counsel,  the  court 
said: 

"The  simple  answer  is  found  in  the  statute 
and  In  its  reason  and  policr,  which  are  to  pre- 
vent multiplicity  of  suits  and  the  attendant  an- 
noyance and  additional  cost  to  the  debtor." 

Now,  In  what  way  have  the  policy  and 
p\^P08e  of  section  3498,  as  explained  by  the 
California  Supreme  Court,  been  transgressed 
In  this  case?  In  view  that  there  were  no 
other  liens  on  the  property  In  question,  why 
should  not  Mr.  Jones,  the  mortgagee,  and 
Mr.  Bngberg,  the  mortgagor,  agree  on  some 
method  of  sale  whereby  all  unnecessary  costs 
and  expenses  should  t>e  eliminated?  That  is 
Jnst  what  was  done  by  the  confession  of 
Judgment  and  the  sale  of  the  mortgaged 
property. 

[3]  Counsel  for  appellant,  however,  insist 
that,  in  selling  the  mortgaged  pr<^>erty  un- 
der execution,  the  defendant  waived  his 
rights  under  the  mortgage,  and,  in  view  that 
the  confession  of  Judgment  was  made  leas 
than  four  months  before  the  filing  of  the  pe- 
tition In  bankruptcy,  the  confession  consti- 
tuted a  preference  which  is  prohibited  by 
the  Bankruptcy  Act  In  support  of  the  con- 
tention that  the  defendant  Jones  waived  bis 
rights  under  the  mortgage,  counsel,  among 
other  cases,  dte  Evans  v.  Warren,  122  Mass. 
303,  Diz  T.  Smith,  9  Okl.  124,  60  Pac.  303, 
50  L.  R.  A.  714,  Whitney  v.  Farrar,  61  Me. 
418,  and  Dyckman  v.  Sevatson,  39  Minn. 
132,  39  N.  W.  73.  Evans  v.  Warren,  supra, 
is,  perhaps,  the  leading  case  upon  the  sub- 
ject At  all  events  that  case  is  referred  to 
not  only  by  the  courts  wlilch  support  the 
Massachusetts  doctrine,  but  also  by  those 
who  refuse  to  follow  the  same.  The  decision 
in  the  Massachusetts  case  is  squarely  based 
upon  the  doctrine  that  at  common  law  the 
title  to  the  chattels  passed  to  the  mortgagee 
wltlx  the  right  of  the  mortgagor  to  redeem. 
In  view  of  that  fact  it  Is  held  there  was  no 
interest  In  the  property  remaining  In  the 
mortgagor  upon  which  to  levy  an  execution, 
and  hence  the  mortgagee,  in  levying  the  exe- 
cution, was  necessarily  required  to  recognize 
the  title  of  the  property  as  being  In  the 
mortgagor,  and  hence  the  mortgagor  necessa- 


rily waived  Ids  rights  under  the  mortgage. 
As  Is  well  said  by  the  Supreme  Court  of 
Indiana  in  the  case  of  Byram  v.  Stout  127 
Ind.  195,  26  X.  E.  687,  in  referring  to  the 
authorities  which  follow  the  Massacfaoaetts 
rule,'  "These  authorities,  however,  depend 
upon  a  mere  technicality,  and  not  upon  trnj 
principle  of  equity."  Moreover,  our  statute 
(Comp.  Laws  1907,  i  167)  expressly  provides 
that  both  attachments  and  executions  may 
be  levied  on  property  covered  by  <jiattd 
mortgages,  subject  however,  to  the  lien  of 
the  mortgagee.  Under  our  statute  all  tliat 
the  mortgagee  acquires  is  a  lien.  Where 
statutes  like  ours  are  In  force  courts  have 
uniformly  refused  to  follow  the  doctrine 
laid  down  by  the  Blassachnsetts  court  In 
Evans  v.  Warren,  supra,  and  It  is  unlTer- 
sally  held  that  the  mortgagee  does  not  waive 
his  rights  under  the  mortgage  by  either  at- 
taching or  levying  an  execution  on  the  mort- 
gaged property.  The  following  well-con8ider> 
ed  cases  will  be  found  directly  in  point:  By- 
ram  v.  Stout,  supra;  First  National  Bank 
V.  J<rfin8on,  68  Neb.  641,  94  N.  W.  837,  4  Ann. 
Ca&  485;  Thurber  ▼.  Jewett,  8  Midi.  295; 
Cottlngham  v.  Springer,  88  111.  90 ;  Barcbard 
V.  Kohn,  167  111.  579,  41  N.  H.  902.  29  U  R. 
A.  803 ;  Howard  &  Co.  v.  Parks,  1  Tex.  Civ. 
App.  603,  21  S.  W.  269.  In  the  case  of  First 
National  Bank  v.  Johnson,  supra,  the  mort- 
gagee caused  an  attadunent  to  be  levied  on 
the  mortgaged  property,  and  the  tmstee  in 
bankruptcy  then  brought  an  action  to  recov- 
er the  mortgaged  property,  as  in  the  case  at 
bar,  claiming  that  the  rights  under  the  mort- 
gage had  been  waived  by  levying  the  attach- 
ment The  Supreme  Court  of  Nebraska, 
however,  held  that  the  mortgage  lien  was 
not  waived,  and  that  the  mortgagee's  rights 
were  superior  to  those  of  the  trustee  in 
bankruptcy.  The  holdings  in  the  other  cas- 
es cited  are  to  the  same  effect 

Neither  can  we  see  any  good  reason  for 
holding  that  a  valid  and  subsisting  lien  cre- 
ated by  mortgage  is  waived  by  a  sale  of  tl>e 
property  upon  execution;  and  espedally 
where,  as  here,  the  right  to  the  lloi  is  ex- 
pressly reserved  and  the  property  is  sold  to 
satisfy  the  mortgage  lien  and  nothing  else. 
True,  the  mortgagor  might  perhaps,  have 
objected;  but  why  could  he  not  also  waive 
his  right  of  objection  and  consent  to  the 
method  pursued?  And  so  long  as  no  other 
lien,  or  rights  in  the  property  are  prejadi- 
clally  affected,  why  should  any  one  be  per- 
mitted to  object  upon  purely  tedinical 
grounds? 

In  our  opinion  the  Judgment  dismissing 
the  complaint  Is  clearly  right,  and  should  l>e 
affirmed.  Sudi  is  the  order.  Defendant  to 
recover  costs. 

McCAETY  and  CORFMAN,  JJ.,  concur. 
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:board  of  education  op  salt  lake 

CITY  V.  WRIGHT-OSBOKN  CO.  et  aL 
(JOSEPH  NELSON  SUPPLY  CO.,  Inter- 
vener).   (No.  2930.) 

(Supreme  Court  of  Utah.    April  19,  1917.) 

X,  Schools  and  Sohool  DiBTiaoTa  «=»85  — 
CoNSTBUCTiON  Contracts  —  Abchitkct's 
Cjektificate. 

Under  a  contract  for  the  construction  of  a 
school  building  authorizing  the  school  board  to 
terminate  the  contract  on  certificate  of  the 
architects,  where  two  architects  who  were  part- 
ners were  named,  but  one  of  them  was  a  mere 
silent  partner,  and  the  other  did  all  of  the  woric 
of  preparing  the  plans  and  specifications  and 
Boperintending  ana  overseeing  the  erection  of 
the  building,  a  certificate  on  which  the  board 
terminated  the  contract  was  not  insufficient  be- 
canse  it  rejsresented  the  judgment  of  only  the 
active  architect 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  {  202.] 

2.  Schools  and  Schooi.  Distbicts  «s»8&^ 

OORSTRUCTION      CONTHACTS— TBRMINATION— 

Notice— "And"— "At  Once." 
Under  a  contract  for  the  construction  of  a 
school  building  which  provided  that,  if  the 
contractor  should  fail  to  supply  suiScient  labor 
or  materials,  or  in  the  performance  of  any  of  the 
agreements  therein,  snch  failure  being  certified 
by  the  architects,  the  school  board  should  be  at 
liberty  after  three  days'  written  notice  to  the 
contractor  to  provide  any  such  labor  or  mate- 
rials, and  deduct  the  cost  front  moneys  due  the 
oontractor,  "and"  that,  if  the  architects  should 
certify  that  such  action  be  taken,  the  board 
should  also  be  at  liberty  "at  once"  to  terminate 
the  employment  of  the  contractor  and  comi^ete 
the  work,  the  board  was  entitled,  upon  the  archi- 
tects certifying  that  the  contract  should  be  ter- 
minated, to  terminate  it  immediately  without 
notice,  as  "at  once"  meant  immediately^  and 
without  delay,  while  "and"  meant  in  addition  to 
or  something  added  to  what  preceded  it. 

fEd,  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  202. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  And ;   At  Once.] 

8.  Contkacts  <S=>152—CoNSTEncTioN— Mean- 
ing OF  Lanquaqk. 
All  the  words  used  in  a  contract  must,  if 
possible,  be  given  their  usual  and  ordinary 
meaning  and  effect;  as  it  will  not  be  assumed 
that  the  parties  did  not  intend  what  their  lan- 
guage implies. 

[Ed.  Note.— For  other  cases,   see  Contracts, 
C:ent  Dig.  H  732,  7S3,  788.] 

<    4.  Schools  and  School  Distbicts  «=s81(2)— 
BuiLDiNO  CoNTBAora— Liability  or  Sub- 

BTY. 

A  school  board,  having  terminated  a  con- 
tract for  the  construction  of  a  school  building 
as  authorized  by  the  contract,  advertised  for 
bids  for  the  completion  of  the  work,  and  re- 
quired contractors  to  state  in  their  bid  a  guaran- 
teed maximum  cost  for  completion  of  the  work, 
and  the  percentage  for  which  they  would  per- 
form the  work,  but  provided  that  payment  would 
be  based  only  («  the  actual  cost  of  labor  and 
material,  and  that  the  contractor's  percentage 
would  be  based  theremi.  Held  that,  assuming 
that  the  board  was  required  to  advertise  for  bids 
to  complete  the  work,  and  that  the  original  con- 
tractors surety  was  entitled  to  insist  on  this 
being  done,  there  was  nothing  in  the  require- 
ment that  bidders  include  a  giiaranteed  maxi- 
mum cost  preventing  competitive  bidding,  and 


the  surety  was  liable  where  the  cost  of  comple- 
tion exceeded  the  original  contract  price, 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §§  195,  196.] 

5.  Schools  and  School  Distbicts  «=>81(2)— 

BUILDINO   CONTSACTS— CONTBACTOB'B  SUBE- 

TT — Liability. 
Assuming  that  a  provision  in  such  contract 
requiring  a  bond  which  should  expire  two  years 
from  the  date  of  the  contract  controlled  the  con- 
structiim  of  the  bond,  though  not  contained 
therein,  the  surety  was  nevertheless  liable  where 
the  contractor  defaulted  within  two  years; 
though  suit  was  not  brought  and  the  amount  ex- 
pended by  the  obligee  in  completing  the  work 
was  not  ascertained  within  the  two  years. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Sch'iol  Districts,  Cent  Dig.  {{  195,  196.] 

6.  Schools  and  School  Distbicts  «=»81(2)— 

CONTBACTOB'B        StTBKTY- EYIDENOB — ^ABCHI- 
TECT'S    CEBTIFICATE. 

Where  a  contract  for  the  construction  of  a 
school  building  provided  that,  if  the  board  com- 
pleted the  work  upon  the  contractor's  default, 
the  expense  of  completing  the  work  should  be 
audited  and  certified  by  the  architects,  and  that 
the  decision  of  the  board  thereon  should  be  final 
and  conclusive,  the  architects'  audit  and  certifi- 
cate was  admissible  against  the  contractor's 
surety  in  an  action  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  195.  196.] 

7.  Appeal  and  Ebbob  <8=>1002,  1011(1)— Re- 
view —  Conflicting  Findings  —  Sep  abate 
Trials  of  Issues. 

Under  a  contract  for  the  construction  of  a 
echoed  building,  the  school  board  terminated 
the  contract  and  completed  the  work  pursuant  to 
an  architect's  certificate  stating  that  the  ccm- 
tractor  had  defaulted  in  certain  oarticulars,  and 
among  other  matters  was  installing  boilers  not 
in  compliance  with  the  specificationa  In  as  ac- 
tion against  the  surety  for  the  difference  be- 
tween the  cost  of  the  work  and  the  contract 
price,  the  party  which  sold  the  boilers  to  the 
contractor  intervened  and  sought  judgment 
against  the  surety  for  the  purchase  price.  The 
issues  between  plaintiff  and  the  suretv  were 
tried  before  a  jury,  which  found  for  plaintiff, 
and  found  that  toe  specifications  adopted  by 
the  architect  were  those  known  as  specifications 
No.  1,  with  which  the  boilers  did  not  comply. 
The  issue  between  the  intervener  and  the  sure- 
ty was  then  tried  without  a  jury,  and  the  court 
found  that  specifications  No.  2  were  those  adopt- 
ed, and  that  the  boilers  complied  therewith. 
Held  that  while  these  findings  were  in  direct 
conflict;  as  they  were  based  on  conflicting  evi- 
dence, it  was  the  exclusive  province  of  the  jury 
in  one  case  and  of  the  judge  in  the  other  to  de- 
termine the  weight  of  the  evidence  and  the  cred- 
ibility of  tlie  witnesses,  and  the  Supreme  Coart 
could  not  Interfere  with  the  findings,  but  must 
treat  them  as  thoagh  they  constituted  the  re- 
sult in  two  separate  and  distinct  cases. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3935-3937,  3983-3988.] 

8.  Schools  and  School  Distbicts  ®=>81(2)— 

CONSTBUCTION       CONTRACTS  —  CoNTHACTOB'S 

Bond— Liability. 
Under  the  bond  of  a  contractor  'for  the  con- 
struction -of  a  school  building  conditioned  for  the 
payment  of  labor  and  materials,  the  surety  was 
liable  for  the  purchase  price  of  boilers  and 
other  materials  sold  tlie  contractor  for  use  in  the 
construction  of  the  building  and  fully  comidy- 
iug  with  all  specifications,  though  the  school 
board  in  completing  tlie  work  after  the  contrac- 
tor's default  removed   the  boilers  and  part  of 
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the   other  materials   and   substituted   different 
boilers. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  196.  196.] 

Appeal  from  District  Court,  Salt  Lake 
County;    T.  D.  I,ewls,  Judge. 

Action  by  the  Board  of  Education  of  Salt 
Lake  City  against  the  Wright-OBbom  Company 
and  the  Fidelity  ft  Deposit  Company  of  Mary- 
land, in  which  the  Joseph  Nelson  Supply  Com- 
pany intervened.  From  judgments  in  favor  of 
plaintiff  and  the  intervener,  the  Fidelity  ft  De- 
posit Company  appeals.    Affirmed. 

Stephens  &  Smith  and  Dey,  Hoppaugh  & 
Fabian,  all  of  Salt  Lake  City,  and  Guy  Le  Roy 
Stevick,  of  San  Francisco,  Cal.,  for  appeUant. 
James  Ingebretsen,  of  Salt  Lake  City,  for  re- 
spondent Joseph  Nelson  Supply  Co.  M.  E.  Wil- 
son and  Walton  &  Walton,  all  of  Salt  Lake  City, 
for  respondent  Board  of  Education. 


FRICK,  O.  J.  The  plaintiff,  hereinafter 
designated  respondent,  commenced  this  ac- 
tion against  the  Wrlght-Osborn  Company  as 
contractor,  hereinafter  styled  contractor,  and 
against  the  Fidelity  ft  Deposit  Company  of 
Maryland,  hereinafter  called  appellant,  in  the 
district  court  of  Salt  Lake  county,  to  recover 
on  an  Indemnity  bond  made  and  delivered 
by  tbe  appellant  to  the  respondent  wherein 
the  former  agreed  to  indemnify  the  latter 
for  any  loss  or  damage  It  should  sustain  In 
case  the  contractor  failed,  neglected,  or  re- 
fused to  comply  with  the  provisions  and 
conditions  of  Its  contract.  The  Joseph  Nel- 
son Supply  Company,  hereinafter  called  in- 
tervener. Intervened  in  the  action  and  set  up 
a  claim  for  material  sold  and  delivered  to 
the  contractor  which  it  alleged  it  had  de- 
livered to  tbe  contractor  to  be  used  in  the 
school  building  being  erected  by  the  respond- 
ent, and  which  ttad  not  been  paid  for  by  the 
contractor. 

The  respondent  alleged  that  it  entered  into 
a  contract  with  the  contractor  whereby  the 
latter  agreed  to  furnish  all  the  material  and 
labor  necessary  to  complete  a  heating  and 
ventilating  plant  or  system  in  a  high  school 
building  which  respondent  was  then  erecting 
at  Salt  I^ke  City,  Utah,  that  the  contractor 
was  required  to  furnish  a  bond  for  the  faith- 
ful performance  of  its  contract,  and  that  it 
would  promptly  pay  for  all  labor  and  ma- 
terial. The  contract  is  set  forth  in  full  as 
an  exhibit  and  Is  made  a  part  of  the  com- 
plaint. The  terms  and  conditions  of  the  con- 
tract are  numerous  and  specific.  It  is  not 
necessary,  except  in  one  particular,  to  set 
forth  the  many  conditions  and  provisions 
contained  In  the  contract,  since  those  that 
are  deemed  material  will  be  specifically  re- 
ferred to  in  the  course  of  the  opinion.  Since 
the  action,  however,  is  more  particularly 
based  upon  article  13  of  the  contract,  and 
in  view  that  one  of  the  controlling  questions 
involved  on  this  appeal  depends  upon  the 
construction  of  certain  provisions  contained 
therein,  we  quote  said  article  la  full.  It 
leads  as  followu 


I  "Should  the  contractor  at  any  time  refuse  or 
I  neglect  to  supply  a  sufficiency  of  properly  skiD- 
!  ed  workmen  or  of  materials  of  the  proper  qnal- 
i  ity,  or  fail  in  any  respect  to  prosecute  the  wix-k 
with  promptness  and  diligence,  or  faU  in  tbe 
performance  of  any  of  the  agreements  herein 
contained,  such  refusal,  neglect,  or  failure  beins 
certified  by  the  architects,  the  said  secMid  party 
shall  be  at  liberty  after  three  days'  written  no- 
tice to  the  contractor  or  to  any  of  bis  agents 
to  provide  any  such  labor  or  materialsL  aa-i 
to  deduct  tbe  cost  thereof  from  any  money  tbi.T. 
due  or  thereafter  to  become  due  to  the  contrac- 
tor under  this  contract;  and  such  certificates 
of  the  architects,  together  with  the  action  of 
the  board  thereon,  shall  be  final  and  condiiaTe; 
and  if  the  architects  shall  certify  that  such  aiv 
tdon  be  taken,  tbe  said  second  party  shall  als- 
be  at  liberty  at  once  to  terminate  the  pmploT- 
ment  of  the  contractor  for  the  said  WYjrk,  an<l 
immediately  to  enter  upon  the  premises  and  in 
take  possession  of  all  materials  thereon,  together 
with  all  tools,  machinery,  apparatus,  and  con- 
veniences, and  in  case  of  such  discontinuance  (^ 
the  employment  of  the  contractor,  he  shall  not 
be  entitled  to  receive  any  further  payment  under 
this  contract  until  the  said  work  shall  be  whoUj 
finished,  at  which  time,  if  the  unpaid  balance  at 
the  amount  to  be  paid  under  this  contract  shall 
exceed  the  expenses  incurred  by  the  said  sec- 
ond party  in  finishing  the  work,  such  exces> 
shall  be  paid  by  the  said  second  party  to  th« 
contractor,  but  if  such  expense  shall  exceed  soeh 
unpaid  balance,  the  contractor  shall  pay  tbe 
difference  to  the  said  second  par^.  The  ex- 
pense incurred  by  the  said  second  party,  as 
herein  provided,  either  for  furnishing  materials, 
or  for  finishing  the  work  and  any  damages  in- 
curred through  such  default,  together  with  tb'' 
value  of  tbe  use  of  tools,  machinery,  materiaK 
and  conveniences  that  may  be  taken  by  tbe  said 
second  party,  shall  be  audited  and  certified  bj 
the  architects,  and  the  decision  of  the  said  sec- 
ond party  thereon  shall  be  final  and  conclusive. 
And  this  shall  be  construed  to  mean  not  only 
tbe  completion  of  the  heating  and  ventilating 
system  for  the  buildings,  but  die  removal  of  all 
rubbish  from  the  sama,  as  well  as  from  tbe 
grounds." 

The  respondent,  after  alleging  that  the 
contractor  bad  ebtered  into  the  contract  as 
aforesaid,  also  further  alleged: 

That  the  appellant  had  made  and  delivered  to 
the  respondent  a  certain  bond  in  which  ap- 
pellant had  agreed  to  indemnify  the  respond- 
ent in  case  said  CMitractor  should  fad  t" 
comply  with  the  conditions  of  its  contract  in 
completing  and  installing  said  heating  and 
ventilating  plant;  that  the  contractor  had  failed 
to  comply  with  the  provisicms  of  its  contract  in 
the  following  particulars,  namely:  "niat  the 
contractor  had  "attempted  to  furnish  material 
of  a  poor  and  Inferior  and  improper  quality. 
•  •  •  and  not  of  the  quality  required  oy  thv 
specifications  and  contract,  and  furnished  and 
delivered  at  said  building  and  attempted  to  put 
in  place  therein  inferior  and  improper  boilers 
not  in  accordance  with  the  contract  and  insuffi- 
cient for  the  purpose  for  which  they  were  used, 
and  •  •  •  wholly  neglected  to  supply  a  suffi- 
dency  of  properly  skilled  workmen  and  fail- 
ed to  prosecute  the  work  with  promptness  and 
diligence;  that  on  tbe  ITth  day  of  January. 
1913,  the  architect  mentioned  and  referred  to  in 
said  building  contract,  'Exhibit  1,'  eertiiied  in 
writing  that  said  contractor  bad  refused  and 
neglected  to  supply  a  sufiiciency  of  properly 
skilled  workmen,  and  had  refused  and  neglecte>l 
to  supply  a  sufficiency  of  material  of  the  proper 
quality,  and  had  failed  to  prosecute  the  work 
with  promptness  and  diligence,  and  had  failed 
generally  in  tbe  performance  of  the  agreements 
on  said  contractor's  part  to  be  performed,  and 
further  certified  in  writing  to  the  plaintiff  that 
it  was  necessary  for  the  plaintiff  to  tenninau 
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'the  Muplojment  of  the  said  Wright-Osbom 
Company  in  respect  of  and  arising  from  said 
contract,  and  that  such  action  of  termination  of 
said  employment  should  be  taken  by  the  plain- 
tiff, and  thereupon,  and  on  the  same  day,  the 
said  plaintiff  did,  by  resolution,  at  once  termi- 
nate the  said  employment,  and  thereupon  noti- 
fied each  of  the  defendants  of  said  action  j"  that 
the  contractor  furnished  material  of  inferior 
quality  for  hangers  for  the  air  ducts  and  that 
said  bangers  were  improperly  placed;  that  the 
contractor  failed  "to  do  skilled  workmanship 
in  making  the  joints"  in  certain  pipes  and  fail- 
ed to  "properly  ream  said  pipes" ;  that  said 
contractor  'Vholly  failed  and  refused  to  proceed 
in  the  execution  and  performance  of  its  said 
contract,  so  that  agreeably  to  the  provisions  of 
said  contract  the  further  employment  of  the 
said  •  •  *  [contractor]  was  by  plaintiff  ter- 
minated." 

Kespondent  tben  alleged  that  It  had  com- 
pleted the  work  the  contractor  had  agreed 
to  do,  spedflcally  stating  the  cost  thereof, 
and  demanded  Judgment  for  the  amount  It 
had  expended  In  excess  of  the  contract  price. 
A  copy  of  the  Indemnity  bond  made  and  de- 
livered by  the  appellant  was  also  attached 
to  and  made  a  part  of  the  complaint.  The 
special  provisions  of  the  bond  that  are  ma- 
terial to  this  controversy  will  be  referred  to 
in  the  course  of  the  opinion.  In  view  that 
the  sufficiency  of  the  architect's  certificate  Is 
assailed,  we  append  the  same  in  fulL  It 
reads  as  follows: 

"We  have  made  an  exhaustive  investigation 
of  the  facts  and  circumstances  relative  to  the 
performance  of  the  contract  existing  between 
your  board  and  the  Wright-Osbom  Ck>mpany, 
dated  July  1,  A.  D.  1912,  and  with  great  par- 
ticularity have  examined  into  the  facts  relative 
to  the  performance  by  that  company  of  said 
contract,  and  we  desire  to  report  and  certify  as 
follows: 

"That  said  company  acting  as  said  contractor, 
has  failed  and  neglected  to  iierform  said  con- 
tract in  many  particulars,  some  of  which  fail- 
ures and  neglects  we  will  particularly  refer  to. 

"In  the  first  place,  the  said  contractor  has 
brought  upon  the  ground  and  delivered  at  the 
building  certtiin  galvanized  Iron  for  the  air 
ducts  to  be  constructed  by  said  contractor  in  the 
building,  which  galvanized  iron  is  of  poor  qual- 
ity and  not  of  the  quality  required  by  the  speci- 
fications furnished  by  us  to  the  contractor,  and 
we  have  refused  to  accept  said  iron. 

"In  the  second  place,  the  contractor  has  deliv- 
ered at  the  building  and  is  now  engaged  in  put- 
ting in  place  three  Kewanee  boilers.  The  boil- 
ers tendered  by  the  said  contractor  are  not  such 
as  are  called  for  by  the  specifications,  and  said 
boilers  are  insufficient  for  the  purposes  sought 
to  be  iiccompllshed  by  them.  After  a  thorough 
investigation,  we  are  satisfied  that  these  boilers 
tendered  by  said  contractor  will  not  sustain  a 
pressure  to  exceed  110  pounds,  and  that  you 
will  be  unable  to  insure  said  boilers  for  a  great- 
er ^pressure  than  110  pounds  and  the  boilers  re- 
qmred  by  the  specifications  call  for  a  pressure 
of  125  pounds.  And  then  the  tubing  of  the  IxhI- 
ers  is  3^  Inches  in  diameter,  whereas  the  speci- 
ficatioDs  call  for  tubing  4  inches  in  diameter. 
And  we  are  reliaUy  informed  that  the  boilers 
tendered  by  the  contractor  are  of  less  value  than 
the  boilers  called  for  by  the  specifications. 

"Furthermore,  the  contractor  has  neglected 
to  supply  a  sufficiency  of  properly  skilled  work- 
men, and  from  the  aitnation  that  now  exists  it 
appears  that  said  contractor  wiU  be  unable 
during  the  continuance  of  this  contract  to  sup- 
ply a  sufficiency  of  projjcrly  skilled  workmen, 
■r.d  the  said  contractor  has  failed  and  is  still 
felling  to  prosecute  tlie  work  vith  promptness 


and  diligence,  and  that  the  contrtfctoi'  indicates 
a  disposition  in  the  handling  of  this  work  that 
convinces  us  that  said  contractor  will  be  unable 
to  carry  on  the  work  with  that  degree  of  ex- 
pedition contemplated  by  the  contract;  in  fact, 
the  contractor  indicates  so  little  capacity  that 
it  is  difficult  under  all  the  existing  conditions  "^ 
to  prophesy  a  date  when  said  contractor  will 
complete  the  contract  in  accord  with  the  plans 
and  specifications. 

"On  account  of  certain  labor  union  difficulties 
which  have  arisen  between  this  contractor  and 
the  labor  unions  of  this  city,  it  seems  that  the 
entire  work  in  the  building,  not  only  that  con- 
templated by  the  contract  with  the  Wright-Os- 
bom Company,  but  that  required  from  other 
contractors  working  upon  said  building,  will  be 
so  delayed  and  hampered  that  we  are  quite  dis- 
couraged and  cannot  come  to  any  other  conclu- 
sion than  to  say  that,  if  the  hi^h  school  building 
is  to  be  erected  within  the  time  contemplated 
by  your  honorable  board  and  by  the  contracts 
which  ^our  board  has  entered  into,  and  in  ac- 
cord with  the  plans  and  specifications,  no  other 
course  of  action  can  be  followed  than  for  your 
honorable  board  to  terminate  the  employment  of 
the  said  contractor,  which  employment  arises 
by  virtue  of  that  certain  contract  existing  be- 
tween your  board  and  the  Wright-Orfwra  Com- 
pany. 

"The  above  statement  while  not  intended  to  be 
exclusive,  contains  the  imp<»taat  reasons  for 
the  certificate  and  recommendation  which  fol- 
lows, and  we  believe  your  honorable  board  will 
deem  it  sufficient  to  justify  said  certificate  and 
recommendatioa, 

"We  therefwe  certify  that  it  is  necessary  for 
your  honorable  board  to  terminate  the  employ- 
ment of  the  said  Wright-Osbom  Company, 
which  employment  arises  by  reason  of  that  cer- 
tain contract  existing  between  your  board  and 
the  said  Wright-Osbom  Company,  said  contract 
bearing  date  July  1,  A.  D.  1912,  and  we  certify 
that  said  action  shiJl  he  taken  by  you,  and  we 
recommend  that  said  employment  of  said  Wright- 
Osbom  Company  existing  by  reason  of  said  con- 
tract shall  immediately  be  terminated." 

The  contractor  did  not  answer  the  com- 
plaint nor  appear  In  the  action.  The  appel- 
lant filed  Its  answer,  In  which,  after  mak- 
ing specific  admissions  and  denials.  It  set  up 
various  defenses,  all  of  which  are  sufficiently 
reflected  In  the  points  its  counsel  have  raised 
and  which  are  hereinafter  discussed. 

The  case  was  tried  to  a  Jury,  which  return- 
ed a  verdict  in  favor  of  the  respondent, 
from  which  this  appeal  Is  prosecuted. 

Counsel  for  appellant  in  their  brief  have 
grouped  aU  of  their  assignments  of  error  un- 
der the  following  heads:  (1)  and  (2)  That  the 
certificate  of  the  architect  on  which  the  em- 
ployment of  the  contractor  was  terminated  Is. 
void;  (3)  that  the  employment  of  the  con- 
tractor was  terminated  without  notice,  and  la 
therefore  void;  (4)  that  the  aKtellant  is  not 
Hable  in  this  action  becaiHse  the  respondent 
was  not  legally  damaged;  (5)  that  no  re- 
covery can  be  had  on  the  indemnity  bond  be- 
cause i!t  ceased  to  be  in  force  before  the  cause 
of  action  arose ;  (6)  that  the  respondent  was 
itself  in  default,  and  h^ice  could  not  legally 
enforce  a  forfeiture  against,'  and  therefore 
terminate,  the  employment  of  the  contractor; 
(7)  that  the  court  erred  in  restricting  the 
cross-examination  of  the  architect;  (8)  tliat 
the  court  erred  in  permlttlag  respondent  to 
amend  its  comi^aint  in  certain  particulars; 
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and  (9)  that 'the  conrt  erred  In  withdrawing 
certain  issues  from  the  jury. 

Counsel  state  their  first  objection  to  the 
architect's  certificate  in  the  following  words: 

"This  suit  is  brought  under  the  coatract ;  and 
plaintiff  must  therefore  show  the  performance 
of  conditions  on  its  part,  one  of  which  is  the 
issuance  of  a  valid  architects'  certificate  author- 
izing termination.  The  certificate  here  is  void 
because  based  upon  a  finding  of  fact  not  sub- 
mitted to  the  architect  and  which  he  had  no 
authority  to  decide." 

We  hare  read  the  evidence  and  the  charge 
of  the  court  with  care.  We  cannot  perceive 
In  what  respect  the  architect  failed  to  com- 
ply with  the  provisions  of  the  contract  in 
making  the  certificate.  True,  counsel  argue 
that  the  architect  did  not  act  upon  hie  own 
Judgment,  and,  further,  that  he  did  not  act  In 
good  faith  in  making  the  certificate.  The 
court  submitted  those  questions  to  tlie  Jury, 
and  In  doing  so  adc^ed  some  of  the  requests 
otTered  by  appellant's  counsel.  The  conten- 
tion that  the  arcliltect  based  his  Judgment  on 
matters  outside  of  the  contract  was  also  ful- 
ly covered  by  the  court's  charge  to  the  jury. 
The  court  charged  the  jury  that,  if  they 
should  find  that  the  architect's  certificate 
was  based  on  facts,  or  on  alleged  defaults 
outside  of  the  contract,  their  finding  must 
be  In  favor  of  the  appellant  The  Jury 
found  against  appellant's  contention  on  that 
issue,  and  there  certainly  is  sufladent  evi- 
dence to  sustain  such  a  finding. 

The  same  is  true  with  respect  to  the  eoa- 
tention  that  the  architect  did  not  act  In  good 
faith  In  making  the  certificate.  That  Issue 
was  also  fully  covered  by  the  court's  charge, 
and  the  Jury  also  found  against  that  conten- 
tion. 

-   The  finft  point   raised   by   counsel  must 
therefore  fall. 

[1]  We  fall  to  perceive  any  merit  to  coun- 
sd's  second  point.  The  objection  to  the 
certificate  is  that  it  refiects  the  judgment 
of  only  one  of  the  named  architects,  and  is, 
for  that  reason  void.  No  doubt,  under  cer- 
tain circumstances  the  objection  might  not 
only  be  of  force,  but  it  might  be  fatal  to  the 
certificate.  The  undisputed  evidence  is  to 
the  effect,  however,  that  in  preparing  all  of 
the  plans  ajid  specifications  upon  which  the 
high  school  buUdlng  was  constructed.  Includ- 
ing the  contract  in  question,  James  L.  Ohese- 
bro  acted  alone,  that  Eldredge  was  a  mere 
nominal  partner,  that  is,  a  silent  partner,  so 
to  speak,  and  at  no  time  took  any  part  In 
any  of  the  matters  pertaining  to  the  making 
of  the  plans  and  specifications  for  the  high 
school  building  or  in  superintending  or  over- 
seeing the  erection  thereof,  and  that  Ohesebro 
acted  alone  in  that  regard.  Indeed,  It  was 
Bhovm  that  Elaredge  did  not  know  any- 
thing whatever  respecting  the  matters  pertain- 
ing to  the  execution  of  the  contract  In  ques- 
tion. Counsel's  contention,  therefore,  that 
the  COTitractor  was  entitled  to  the  judgment  of 
both  architects  named  in  passing  upon  wheth- 
er the  provisions  of  the  cootrurt  were  being 
disregarded  or  not,  under  the  facts  and  dr- 


cnmstanoes.  Is  of  little-,  tf  any,  ImportaiiceL 
No  doubt  If  the  two  architects  had  acted  In 
the  matter,  thea,  both  up<Hi  princiirie  and 
under  tlie  authorities,  the  contractor  would 
have  been  entitled  to  the  Judgment  of  both. 
The  architects,  in  one  sense,  would  thai  have 
been  arbitrators,  and  either  party  would  have 
been  entitled  to  their  combined  judgment.  In 
this  case,  however,  only  oae  acted ;  and  while 
the  business  was  done  in  the  name  of  Eld- 
redge &  Ohesebro,  yet  Eldredge  was  a  mere 
silent  partner,  and  Cbesebro  did  all  that  was 
done  In  the  matter  precisely  as  though  Eld- 
redge was  not  nominally  connected  with  the 
business.  In  view  that  Eldredge  knew  noth- 
ing about  the  matters,  his  Judgment  conid 
have  been  of  no  aid  to  any  one,  and  In  view 
that  Cbesebro  acted  alone,  and  was,  as  the 
record  discloses,  by  all  regarded  as  the  sole 
architect  on  the  building,  his  act  must  be 
deemed  as  the  act  of  the  architects  named  in 
the  contract.  Any  other  view  would  merely 
enforce  the  letter  and  ^itirely  Ignore  the  es- 
sence of  the  provisions  of  the  contract  cover- 
ing the  powers  and  duties  of  the  archltecta. 

In  making  this  contention  counsel  aeem 
somewhat  Inconsistent.  They  strenuously  In- 
sist that  the  architect  in  making  the  certifi- 
oate  must  act  only  upon  personal  observation 
and  knowledge.  If  that  contention  be  sound, 
how  can  they  consistently  contend  that  Eld- 
redge, who  had  absolutely  no  knowledge  re- 
specting the  matters  contained  In  the  certlfl- 
cate,  should  participate  therein?  For  him  to 
have  done  so  would  have  been  the  same  as 
though  a  stranger  had  been  called  In  to  act. 
That  certainly  is  not  what  is  contemplated  by 
the  provisions  of  the  contract 

This  objection  must  therefore  likewise  fiiil. 

[I]  The  third  point  raised  by  couns^.  In  our 
judgment  presents  the  serious  question  on 
this  appeal.  By  referring  to  article  13  of 
the  contract,  which  we  have  set  forth  In  full, 
it  will  be  seen  that  if  the  contractor  shall 
fall,  refuse,  or  neglect  to  do  the  things  there- 
in enumerated  and  such  failure,  refusal,  or 
neglect — 

"being  certified  by  the  architects,  the  said  e«<>- 
ond  party  [respondent]  shall  be  at  liberty,  after 
tluree  days'  written  notice  to  the  contractor, 
*  •  •  to  provide  any  such  latrar  or  materials, 
and  to  deduct  the  cost  thereof  from  any  money 
then  due  or  thereafter  to  become  due  to  the  coo- 
tractor  under  this  contract;  and  such  cer- 
tificate of  the  architects,  together  with  the  ac- 
tion of  the  board  thereon,  shall  be  final  and 
conclusive;  and  if  the  architects  thall  ceriify 
that  such  action  he  taken,  the  taid  teoond  par- 
ty thall  alto  he  at  Uberty  at  onoe  to  terminate 
the  employment  of  the  contractor,  •  •  •  aitd 
immedi<itelv  enter  upon  the  premites,"  etc. 
(Italics  ours.) 

Appellant's  counsd  vigorously  insist  that  hi 
view  that  in  this  case  the  employment  was 
terminated  upon  the  certificate  of  the  arcni- 
tect  without  giving  three  days'  notice  to  the 
contractor,  therefore  the  termination  was  void 
and  of  no  eflfect.  In  support  of  the  conten- 
tion counsel,  among  other  cases,  cite  McClel- 
lan  V.  MeLemore  <Tex.  Civ.  App.)  70  S.  W. 
224;  Geoiso  A.  Fttll«a-*  Co.  t.  Xtaiyle  (C.  CJ 
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87  Fed.  687;  American,  etc.,  Co.  y.  Bntler, 
165  Gal.  497,  133  Pac.  280,  Ann.  Gas.  1916G, 
44;  and  GonneU  t.  Higglns,  170  Cal.  541,  160 
Pac.  760.  It  Is  not  necessary  to  refer  to  the 
other  cases  dted  by  ooansel  upon  that  point, 
since  they  really  have  no  application.  In- 
deed, all  of  the  foregoing  oases,  except  the  one 
from  Texas,  were  disposed  of  on  other 
groonds.  While  It  Is  true  that  In  all  of  the 
cases  cited  the  questions  arose  out  of  con- 
tracts containing  provisions  stmllar  to  the  one 
In  question  here,  aoid  while  In  the  course  of 
the  opinions  the  proTlslons  In  the  contracts 
providing  for  notice  aod  the  termination  of 
the  employment  of  the  contractor  are  either 
discussed  or  referred  to,  yet  the  provisions  of 
the  contracts  In  qaeetloa  In  those  cases  were 
not  only  different  from  the  provisions  of  the 
contract  In  qiiestton  here,  but  the  decisions 
were  based  on  otbo'  grounds.  In  the  Texas 
case,  however,  the  court  diredtly  passed  upon 
the  provision  with  regard  to  the  termination 
of  the  employment,  and  held  that  the  employ- 
ment of  the  conltractor  oould  not  legally  be 
tennlnated  without  giving  the  three  days' 
notice  provided  for  In  the  contract.  The  pro- 
visions of  the  contract  respecting  the  giving 
of  notice  passed  on  by  the  Texas  court,  in 
our  judgment,  was,  however,  materially  dif- 
ferent from  the  provisions  upon  that  subject 
tn  the  contract  in  question  here.  In  the  Tex- 
as contract  it  was  provided  that  In  case  the 
contractor  shall  fall,  refuse,  or  neglect  to 
provide  the  labor  or  material,  etc. — 
"such  refuBal,  neglect,  or  failure  being  certified 
by  tlie  architect  the  owner  shall  be  at  liberty, 
after  three  days'  notice  to  the  contractor,  to 
provide  any  of  such  labor  or  materials  and  to 
deduct  the  cost  thereof  from  any  money  then 
due  or  thereafter  to  become  due  to  the  contrac- 
tor  under  this  ccmtract;  and  if  the  arohiteet 
«h«II  certify  that  ntek  rt^utal,  neglect  or  /<H^ 
«r«  if  ntfficient  ground  for  »uch  action  the  oicn- 
er  shall  aUo  6e  at  liberty  to  terminate  the  em- 
ployment of  the  contraotor,"  etc.    (Italics  ours.) 

Notwithstanding  that  the  foregoing  lan- 
guage, to  our  minds,  Is  much  more  favorable 
to  counsel's  contention,  the  Texas  Court  of 
Civil  Appeals  expressed  some  doubt  with  re- 
gard to  whether  the  three  days'  notice  is  re- 
quired or  not  in  case  the  contract  is  terminat- 
ed upon  broader  grounds.  The  provision  in 
tbe  CMitract  here  which  gave  the  respondent 
tbe  right  to  terminate  the  eniployment  reads 
quite  differently  from  the  provision  in  the 
Texas  case:  After  providing  that  after  giving 
three  days'  notice  to  the  contractor  respecting 
the  tatter's  failure  to  comply  wltii  the  pro- 
vlsloni^  of  the  contract  there  enumerated  the 
owner  may  supply  the  defects  and  recover  all 
costs  thereof  from  the  contmetor,  the  contract 
further  provides: 

"And  if  the  architects  shall  certify  that  such 
action  be  taken,  the  said  second  |iarty  shall  aI- 
80  be  at  liberty  at  once  to  ternunate  the  em- 
ployment of  the  contractor,"  etc. 

[3]  It  la  a  cardinal  rule  of  construction 
that  all  the  words  used  by  the  parties  must, 
if  possible,  be  given  their  usual  and  ordinary 
meaning  and  effect.  It  will  not  be  assumed 
that  the  parties  to  tbe  ccmtiact  did  not  In- 


tend what  their  language  implies.  Again,  if 
it  be  true  that  it  was  tbe  intention  of  the 
parties  that  three  days'  notice  be  required  be- 
fore tbe  employment  under  the  contract  in 
question  can  l>e  terminated  under  all  drcnm- 
stances,  then  it  Is  equally  true  that  tbe  par- 
ties did  not  use  apt  words  to  e.vpress  that  in- 
tention or  to  convey  their  meaning.  While  It 
is  true  that  tbe  owner  Is  required  to  give 
three  days'  notice  before  he  can  supply  the 
defects  In  the  material,  eta,  it  Is,  however, 
also  true  that  if  the  architect  shall  certify  that 
"such  action  be  taken,"  that  is,  if  the  archi- 
tect shall  certify  that  the  employment  be  ter- 
minated, then  tbe  owner  may  do  that  "at 
once,"  that  Is,  forthwith.  Why  say  "at 
onoe"  if  three  days'  notice  U  required?  In 
view  of  the  subject-matter,  "at  once"  can  (mly 
mean  what  the  term  implies,  namely,  imme- 
diately and  without  delay.  If  the  three 
days'  ndtloe  must  precede  the  termination  of 
ttie  employment  under  the  circumstances, 
then  it  was  wholly  unnecessary  to  use  the 
term  "at  once,"  since  after  the  three  days 
had  elapsed  the  owner,  upon  the  receipt  of 
the  architect's  certlfloate  to  Uiat  effect,  could 
terminate  the  employment  without  further  de- 
lay, and  hence  without  further  notice  of  any 
Iclnd.  Moreover,  the  word  "and"  in  tbe  pro- 
vision In  the  oontract  in  question  le  also  of 
peculiar  significance.  It  is  there  Tisad  In  the 
sense  of  "In  addition  to,"  "s<»nethlng  added 
to  what  precedes  it."  In  addition  to  the 
right  given  the  owner,  after  giving  the  three 
days'  notice,  to  supply  the  things  enumerated 
therein  It  Is  given  an  additional  right,  namely, 
at  once  to  terminate  the  employment  of  the 
contractor  If  the  architects  shall  certify  that 
such  be  done.  That  is  Just  what  the  parties 
stipulated  might  be  done,  and,  having  done 
so,  courts  have  no  alternative  save  to  en- 
force the  terms  of  the  contract  While  it  is 
quite  true  that  an  argument  could  also  be 
presented  In  favor  of  the  contention  made  by 
counsel  for  the  appellant,  yet  In  malting  that 
argument  something  must  always  be  inter- 
polated into  the  contract  that  Is  not  found 
therein  ^tber  in  express  or  by  necessary  im- 
plication, and  under  such  a  constructioa  It  is 
impossible  to  give  all  of  the  words  used  in 
the  oontract  their  usual  and  ordinary  meaning 
and  effect  Moreover,  the  certificate  of  the 
architect  in  this  case  covers  defects  which, 
it  would  seem,  no  amount  of  notice  could 
have  obviated  or  cured,  and  that  such  condi- 
tions might  arise  must  necessarily  have  been 
contemplated  by  the  parties,  and  that  such 
Is  the  case  Is  clearly  indicated  In  the  con- 
tract. True,  as  counsel  contend,  there  are 
also  matters  stated  in  the  certificate  for 
which  a  termination  of  the  employment  was 
not  provided  for  In  the  contract  but  that 
question  was  thoroughly  g(»ie  over  at  tbe 
trial,  and  the  matters  In  that  regard  wei'e 
all  properly  submitted  to  the  jury,  and  were 
found  in  favor  of  respondent.  While  we  have 
arrived  at  the  foregoing  conclusions  with 
pooue  hesitation,  yet  we  are  firmly  of  the  opin- 
ion that  this  9bJec!tlo;Q  cannot  prevail^ 
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[4]  In  their  fourth  point  counsel  assail  the 
right  of  the  respondent  to  recorer  from  appel- 
lant the  amount  claimed  by  it  for  completing 
the  heating  and  ventilating  plant.  It  Is  con- 
tended that  respondent  was  not  authorized 
to  recover  the  cost  of  completing  the  plant 
except  after  advertising  for  bids  and  letting 
the  job  to  the  lowest  bidder  as  It  was  required 
to  do  in  letting  the  original  contract.  The  re- 
spondent advertised  for  bids  to  complete  the 
heating  and  ventilating  plant  according  to  the 
specifications  and  In  accordance  with  the 
terms  of  the  contract,  but  In  the  advertise- 
ment for  bids  It  required  from  all  the  bidders 
the  following  statement: 

"Contractor  will  state  in  his  bid  a  guaranteed 
maximum  cost  for  the  completion  of  said  con- 
tract as  called  for,  and  also  state  the  percentage 
for  which  he  will  perform  the  work,  but  it  must 
be  distinctly  understood  that  payment  will  be 
based  on  and  made  only  for  the  actual  cost  of 
labor  and  m'Bterial,  and  the  percentage  will  be 
based  thereon.  Contractor  will  also  note  that 
he  must  be  in  position  to  take  up  the  work  im- 
mediately and  complete  same  l>y  August  1, 
1913." 

Upon  the  foregoing  advertisement  there 
were  seven  bidders  who  submitted  bids.  The 
highest  bid  for  completing  the  beating  and 
ventHating  plant  was  for  $68,750  and  11 V^ 
per  cent  additional  for  superintendence,  while 
the  lowest  bid  was  for  $65,600,  plus  10  per 
cent,  for  the  latter  purpose.  The  contract 
was  let  to  the  lowest  bidder.  The  original 
contract  price  for  completing  the  plant  was 
$53,879.  The  bids  were  thus  all  largely  in 
excess  of  the  contractor's  original  bid.  The 
evidence  is  undisputed  that  It  cost  the  sum  of 
$72,000  to  complete  the  heating  and  ventilat- 
ing plant.  That  sum  was  $18,021  In  excess 
of  the  contractor's  bid,  and  it  was  stipulated 
at  the  trial  that,  after  deducting  all  credits 
due  to  the  contractor,  if  the  respondent  was 
entitled  to  judgment  under  the  facts  and  the 
law,  then  the  amount  thereof  should  be  $17,- 
000. 

Assuming,  without  deciding,  counsel's  con- 
tention that,  under  the  law,  respondent  was 
required  to  advertise  for  bids  to  complete  the 
plant  precisely  the  same  as  It  was  required 
to  do  in  order  to  construct  the  high  school 
building,  and  further  assuming  that  the  ap- 
pellant, without  showing  actual  prejudice, 
may  legally  insist  ux>on  that  method  of  com- 
pleting the  plant,  yet  we  fail  to  see  in  what 
respect  respondent  has  failed  to  comply  with 
the  law  as  counsel  Insist  It  has.  We  are  not 
unmindful  of  the  fact  that  counsel  urge  that, 
In  view  that  the  bids  were  based  upon  actual 
cost  for  labor  and  material  with  a  percentage 
added  for  supervision,  therefore  the  bids 
were  not  competitive;  that  is,  as  we  under- 
stand counsel,  in  view  that  the  bidders  were 
asked  to  .include  in  their  bids  (giving  it  in 
the  language  contained  in  the  notice  to  bid- 
ders) "a  guaranteed  maximum  cost  for  the 
completion  of  said  contract,"  therefore  the 
bidders  were  not  free  to  bid  and  the  bids 
were  not  competitive.  Now,  in  what  way  do 
those  bids  Hitler  firom  the  usual  and  ordi- 


nary bids?  True,  respondent  required  e&eb 
bidder  to  Include  in  his  bid  a  statement  of 
the  maximum  cost  for  completing  the  plant. 
Let  it  be  assumed  that  in  that  respect  the 
bids  were  unusual;  yet  wonld  not  each  bid- 
der, irrespective  of  that  leqnirement,  in  ar- 
riving at  the  amount  of  his  bid,  necessarily 
have  taken  into  consideration  the  actual 
cost  of  completing  the  plant,  that  is,  the 
cost  of  all  labor  and  material,  whether  be 
expressed  It  in  his  bid  or  not?  By  what  oth- 
er method  could  any  bidder  have  arrived  at 
the  actual  amount  that  his  bid  must  be  in 
order  that  he  might  receive  an  amount  equal 
to  what  It  would  cost  him  to  complete  the 
plant?  The  mere  fact  that  the  bids  varied  as 
they  did  is  conclusive  proof  that  the  bidders 
arrived  at  the  result  in  this  case  precisely 
the  same  as  they  do  in  all  cases  of  competi- 
tive bidding.  Why,  th«i,  were  the  blda  in 
question,  in  truth  and  in  fact,  not  competi- 
tive, although  differing  in  the  particulars 
stated  from  the  usual  method  of  bidding? 
There  is,  however,  not  the  slightest  hint  that 
the  plant  could  have  been  completed  for  less 
than  respondent  was  required  to  pay.  Ap- 
pellant's objection  is  therefore  purely  a  legal 
or  technical  one  which,  in  our  opinion,  for 
the  reasons  stated,  ought  not  to  prevail. 

[5,  S]  The  fifth  point  Is  based  on  the  pro- 
vision in  the  contract  that  the  contractor 
shall  furnish  a  bond  for  the  faithful  per- 
formance of  the  contract  and  prompt  pay- 
ment of  all  labor  and  material  which  shall 
"expire  two  years  from  the  date  of  the  con- 
tract." There  is  nothing  contained  la  the 
bond  itself  concerning  that  matter.  Assum- 
ing, however,  that  the  provision  contained  In 
the  contract  is  controlling,  yet  there  Is  no 
reason  why  tiie  bond  was  not  la  fall  force 
and  effect  when  the  defaults  set  forth  occur- 
red. Even  though  the  provision  in  the  con- 
tract controls,  it  still  must  receive  a  reason- 
able construction  and  application.  The 
meaning,  as  well  as  the  apparent  intention, 
of  the  provision  clearly  Is  that  the  obligation 
in  the  bond  shall  not  cover  any  defaults  of 
the  contractor  under  his  contract  which  oc- 
cur after  the  expiration  of  two  years.  The 
evidence  Is  without  dispute  that  all  the  de- 
faults In  controversy  occurred  long  before  the 
two  years  had  expired.  The  mere  fact  that 
suit  was  not  brought  within  the  two  years, 
or  that  the  exact  amount  of  what  had  been 
expended  by  resiMudent  had  not  been  as- 
certained within  two  years,  in  no  way  af- 
fects Its  right  to  recover  on  the  bond.  In 
this  connection  It  is  also  contended  tliat  the 
court  erred  In  admitting  in  evidence  the  audit 
and  certificate  of  the  architect  showing  the 
amount  respondent  had  exi>ended  to  nmiplete 
the  heating  and  ventilating  plant.  In  the 
absence  of  any  claim  of  fraud,  and  In  view 
of  the  stipulations  in  the  contract  that  the 
audit  and  certificate  In  question  shall  be  com- 
petent evidence,  we  hardly  grasp  the  force  of 
counsel's  contention.  The  audit  and  ceztlfl- 
cate  would  certainly  have  been  proptt  evt- 
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dence  as  between  the  contractor  and  the  re- 
spondent, and  hence  they  are  likewise  proper 
as  against  the  appellant  That  snch  Is  the 
law  Is  clearly  held  In  the  case  of  ConneU  ▼. 
Iliggins,  170  CaL  541,  150  Pac  769. 

The  next  point  argued  Is  that  the  respond- 
ent was  Itself  in  default  when  it  terminated 
the  employment  of  the  contractor,  and  hence 
its  action  in  that  regard  was  Illegal.  The 
contention  Is  based  upon  the  familiar  princi- 
ple that,  where  one  of  the  contracting  .par- 
ties is  in  default,  be  cannot  legally  enforce  a 
forfeiture  based  on  a  default  of  the  other  par- 
ty to  the  contract  That  su(dt  is  the  law 
may  be  conceded.  It  must  suffice  to  say, 
however,  that  there  is  nothing  in  this  case  to 
make  the  principle  applicable. 

It  is  further  contended  that  the  court  erred 
in  restricting  appellant's  counsel  in  cross- 
examining  the  architect.  A  careful  reading 
of  the  cross-examination  of  that  witness 
shows  that  the  court  gave  counsel  all  the 
latitude  they  were  entitled  to  under  the  law. 
Indeed,  the  court  in  many  instances  went  far 
beyond  what  counsel  could  demand  as  a 
matter  of  right,  and  in  no  instance  did  the 
court  abuse  its  discretion  in  denying  further 
cross-examination.  There  is  no  merit  to  this 
contention. 

Nor  is  there  any  merit  to  the  eighth  point, 
namely,  that  the  court  erred  In  permitting  the 
respondent  to  amend  its  complaint.  The 
court  restricted  the  operation  of  the  amend- 
ment, and,  as  restricted,  it  was  entirely  harm- 
less. 

Finally,  it  is  contended  that  the  court 
erred  in  withdrawing  certain  issues  from  the 
Jury  in  its  charge.  We  hare  carefully  read 
the  court's  charge  to  the  Jury,  and,  after 
doing  so,  have  failed  to  discover  anything  to 
Justify  counsel's  contention.  The  charge  cov- 
ers every  issue  presented  by  the  pleadings 
and  the  evidence.  Moreover,  the  charge  cov- 
ers many  collateral  matters,  which,  from  an 
inspection  of  appellant's  requests,  were  evi- 
dently taken  therefrom  by  the  court 

The  record  discloses  that  the  case  was 
fairly  presented  and  ably  defended,  and 
while,  upon  the  record  alone,  we  migbt,  on 
some  facts,  have  arrived  at  a  conclusion  dif- 
ferent from  that  arrived  at  by  the  Jury,  yet 
every  essential  fact  is  supported  by  sub- 
stantial evidence.  'Wp  remark  that  every 
objection  and  exception  is  based  upon  what 
is  usually  termed  technical  grounds.  While 
it  is  true  that  parties  should  be  given,  and 
clearly  have,  the  right  to  insist  upon  such 
grounds,  yet  it  is  also  true  that  where,  as 
here,  all  legal  and  technical  rights  have  re- 
ceived full  consideration,  and  where  nothing 
is  demanded  except  that  which  the  appel- 
lant clearly  obligated  itself  to  fulfill,  courts 
should  not  shrink  from  enforcing  the  obliga- 
tions unless  there  is  some  good  legal  reason 
why  the  obligations  should  not  be  enforced. 

This  disposes  of  the  appeal  in  so  far  as  it 
aftects  the  respondent    We  now  proceed  to  a 


consideration  of  the  appeal  from  the  Judg- 
ment in  favor  of  the  intervener. 

The  intervener  recovered  Judgment  against 
appellant  upon  tliat  provision  of  the  bond 
wherein  appellant  obligated  Itself  to  pay  for 
all'  "labor  or  material  used  in  the  prosecu- 
tion of  the  work  provided  for  in  said  con- 
tract" In  substance,  the  intervener  alleged 
that  it  had  sold  and  delivered  to  the  con- 
tractor the  three  boilers  that  are  mentioned 
In  the  proceedings  in  respondent's  appeal, 
and  had  also  sold  and  delivered  to  it  other 
material,  all  of  which  was  used  in  the  prose- 
cution of  the  work  on  said  high  school  build- 
ing; that  there  was  due  to  the  intervener  from 
the  contractor  for  said  material  a  balance 
of  $3,113.71,  for  which  it  prayed  Judgment, 
with  Interest  After  the  Jury  had  returned  a 
verdict  in  favor  of  the  respondent  the  mat- 
ters arising  upon  the  complaint  in  interven- 
tion and  appellant's  answer  thereto  were 
tried  to  the  court,  the  same  Judge  presiding 
who  had  presided  in  respondent's  case.  The 
trial  resulted  in  findings  of  fact,  conclusions 
of  law  and  Judgment  in  favor  of  the  inter- 
vener, and  the  appellant  appeals  from  that 
Judgment. 

The  principal  assignments  on  that  appeal 
relate  to  the  findings  of  fact.  The  findings 
of  the  court  cover  every  phase  of  the  case. 
After  making  the  preliminary  findings  the 
court  found: 

"That  on  and  between  the  let  day  of  Novem- 
ber, 1012,  and  the  10th  day  of  January,  1918, 
at  Salt  Lake  City,  Salt  Lake  county,  state  of 
Utah,  the  Intervener  sold  and  delivered  to  said 
defendant  Wright-Osbom  Company,  at  its  spe- 
cial instance  and  request  and  in  the  ordinary 
course  of  business,  plumbing,  heating,  and  ven- 
tilating materials  conristing  of  boilers,  smoke- 
stack, breeching,  black  pipe  and  fittings  of  the 
agreed  and  reasonable  value  and  purchase  price 
of  $5,863.71,  f.  o.  b.  Salt  Lake  City,  UUh,  all 
as  appears  from  an  itemized  statement  of  said 
account  hereinafter  set  forth. 

"That  aU  of  said  materials  so  sold  and  de- 
livered as  aforesaid  were  ezpres^y  ordered  and 
purchased  by  said  defendant  Wright-Osbom 
Company,  and  were  in  good  faith  sold  and  deliv- 
ered by  the  intervener  to  said  defendant  for  us« 
in  the  prosecution  of  the  work  provided  for  in 
the  said  contract  between  the  plaintiff,  the 
board  of  educaticKi  of  Salt  Lake  City,  and  the 
said  defendant  Wright-Osbom  Company  here- 
inabove referred  to. 

"That  all  of  said  materials  were  actually  de- 
livered by  the  intervener  to  said  defendant 
Wright-Osbom  Company  on  the  premises  upon 
wbidi  said  high  sdiocd  building  was  in  process 
of  erection,  and  all  of  said  material  was  used 
in  the  pn>secutian  of  tlie  work  provided  for  in 
said  contract 

"That  in  the  sale  of  said  materials  no  speaal 
terms  of  time  of  payment  was  agreed  upon; 
that  said  materials  were  bought  and  sold  upon 
open  running  account  payable  on  the  Ist  day 
of  the  month  following  deliveries." 

The  court  further  found: 

"That  said  defendant  Wright-Osbom  Com- 
pany, before  placing  its  order  with  the  inter- 
vener for  tubular  boilers,  advised  the  plaintiff 
and  its  architect  that  it  was  negotiating  with 
this  intervener  to  purchase  from  the  intervener 
three  Kewanee  tubular  boilers,  and  the  said 
plaintiff,  on  or  about  the  9th  day  of  July,  1912, 
expressly  approved  of  the  three  Kewanee  tubular 
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boflera  to  b»  famishecl  by  the  Intervener,  and 
thereupon  said  defendant  Wright-Oabom  Com- 
pany placed  ita  order  for  said  boilera  with  the 
intervener. 

"That  this  intervener  received  the  Bpecifica- 
tioDS  for  said  boilers  through  the  Utah  state 
agent  of  the  Kewanee  Boiler  Company,  who  in 
turn  made  up  said  order  from  apeclfieations  re- 
lating to  said  boilers  prepared  by  the  architect 
for  the  plaintiff  and  furnished  to  the  defendant 
Wright-Osbom  Company,  and  in  ita  hands  at 
the  time  said  order  was  placed. 

"That  the  said  state  agent  for  the  Kewanee 
Boiler  Company  and  the  defendant  Wright-Os- 
bom  Company  and  the  intervener  made  up  said 
order  in  good  faith,  believing  that  it  conformed 
exactly  to  the  specifications  adopted  for  the 
same  by  the  plaintiff,  and  the  intervener  filled 
said  order  in  good  faith,  and  the  said  boilers  bo 
as  aforesaid  furnished  conformed  in  every  par- 
ticular with  the  order  so  placed  with  the  inter- 
irener. 

"That  all  of  the  other  material  furnished  by 
the  intervener  conformed  to  the  order  placed 
by  said  defendant  WrigSit-Osbom  Company 
with  the  intervener,  and  conformed  to  said  con- 
tract and  the  specifications  thereto  attached/ 

"That  the  boilers  were  received  upon  the  high 
school  premises  during  the  month  of  October, 
1912,  and  were  shortly  thereafter  placed  in  the 
permanent  positions  designed  for  them  in  the 
boiler  room,  and  prior  to  the  17th  day  of  Janu- 
ary, 1913,  were  partly  bricked  in. 

"That  said  boilers  were  thereafter,  and  subse- 
quent to  the  17th  day  of  January,  1913,  remov- 
ed from  their  positions  in  said  boiler  room  by 
the  plaintiff,  and  other  boilers  were  substituted. 

"That  said  boilers  were  not  in  any  particulur 
defective  In  workmanship,  desisn  or  material, 
and  were  fully  capable  of  discharging  the  func- 
tion required  of  boilers  in  connection  with  the 
beating  and  ventilating  system  of  said  high 
school  building,  and  could  have  been  insured  up 
to  126  pounds'  pressure  by  the  Hartford  Fire 
Insurance  Company. 

"That  oil  of  the  materials  sold  and  delivered 
by  the  intervener  as  aforesaid,  excepting  <xily 
the  said  three  tubular  boilers,  and  not  exceeding 
10  i>er  cent  of  the  pipe  and  fittings,  entered 
into  and  became  a  part  of  the  finished  high 
school  structure. 

"lliat  the  stack  and  breeching  were  ordered 
and  sold  in  conuection  with  and  aa  a  part  of  said 
three  boilers,  and  entered  into  and  became  and 
still  is  a  part  of  said  finished  high  school  struc- 
ture. 

"That  the  three  bwlers,  while  removed  from 
the  boiler  room,  were  not  removed  and  were  not 
ordered  removed  from  the  premises,  and  were 
not  returned  by  the  plaintiff  to  the  defendant 
Wright-Osbom  Company,  or  to  this  intei-vener, 
and  all  of  the  materials  so,  aa  aforesaid,  add 
by  the  intervener,  were,  and  still  are,  held  and 
retained  by  plaintiff  upon  the  high  school  prem- 
ises, and  were  all  used  in  the  prosecution  of  the 
work  provided  for  in  said  contract.    •    •    • 

"That  by  virtue  of  an  order  made  by  this 
court  in  this  cause  the  defendant  fidelity  & 
Deposit  Company  of  Maryland  has  been  subro- 
gated to  all  of  the  right,  title,  and  interest  of 
the  plaintiff  in  and  to  any  and  all  of  said  ma- 
terials which  did  not  become  a  part  of  the  fin- 
ished structure,  subject  to  the  payment  of  the 
judgment  in  favor  of  plaintiff." 

The  conit  also  found  that  tbere  was  a  bal- 
ance due  Intervener  for  said  material  amount- 
ing to  13,113.71,  for  which  sum,  with  inter- 
est. Judgment  was  entered  in  its  favor. 

Appellant  contends  that  the  findings  are 
not  supported  by  the  evidence. 

[7]  The  principal  controversy  arises  with 
respect  ,to  the  bollersf  which  are  referred  to  in 
the  toregoius  flndlngB,  and  which  are  the  same 


boilers  that  were  In  eontroreny  on  Ox  ap- 
peal against  the  respondent,  and  to  which  ref- 
erence is  made  In  the  course  of  the  opinion 
on  that  appeal.  The  evidence  disposes  that 
there  were  two  sets  of  specifications  prepared 
affecting  the  boilers  to  be  used  b^  tbe  beat- 
ing plant,  whidi,  for  convenience,  we  sball 
designate  as  spedflcatlons  fio.  i  and  spedfl- 
cations  No.  2.  The  difference  In  the  two 
specifications  Is  Important  In  some  particu- 
lara- 

One  of  the  questions  submitted  to  tbe 
Jury  In  the  respondent's  case  was  wbetber 
spedflcatlons  Na  1,  or  specifications  No.  2, 
to  which  the  hollers  liad  to  conform,  had 
been  adopted  by  the  architect  The  Jury 
found  that  spedflcatlons  No.  1  bad  been 
adopted  by  the  arcbltect,  and  that  the  boilers 
purchased  by  the  contractor  did  not  comply 
with  those  spedflcatlons,  and  bence  tbe  con- 
tractor bad  failed  to  comply  with  the  terms  of 
his  contract.  In  that  he  Ind  failed  to  furnish 
boilers  in  accordance  with  tbe  spedficatloos. 
Upon  the  other  hand;  the  Judge  who  tried  the 
intervener's  case,  and  wbo  also  presided  atttae 
trial  of  respondent's  case,  found  that  specifi- 
cations No.  2  were  ihe  ones  that  had  been 
adopted  by  the  architect,  and  that  tbe 
'boilers  In  question  which  were  purchased 
by  the  contractor  from  the  Intervener  were 
In  all  respects  as  required  by  the  spedflca- 
tlons. The  findings  of  the  Jury  in  re^wnd- 
ent's  case  and  the  findings  of  the  court  in 
tlie  Intervener's  case  are  therefore  in  direct 
conflict  Tlie  findings  of  the  Jury  and  those 
of  tbe  court  are,  however,  based  upon  conflict- 
ing evidence.  It  was  the  exclusive  province 
of  the  Jury  to  determine  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses 
in  respondent's  case  and  such  was  tbe  ex- 
elusive  province  of  the  Judge  In  tbe  Inter- 
vener's case.  The  verdict  of  tbe  Jury  upon 
the  Issues  presented  in  respondent's  case  and 
tbe  findings  of  the  court  in  the  intervener's 
case  must,  therefore  be  considered  as  entlre>- 
ly  Independent,  and  as  though  they  consti- 
tuted the  rt'SuIt  In  two  separate  and  distinct 
cases.  We,  under  our  Constitution,  are  pow- 
erless to  interfere  upon  a  question  of  fact 
in  case  there  is  some  substantial  evidence  in 
support  of  any  fact  which  is  in  dispute  and 
which  is  material  to  the  controversy.  Nor, 
under  the  evidence,  are  the  verdict  of  the 
Jury  and  the  findings  of  the  court  so  incoo- 
sistent  that  we  can  say  as  matter  of  law 
that  both  cannot  stand.  It  may  be  ccMiceded 
that  there  are  several  coadusions  of  law 
interspersed  among  the  findings  of  fact  wbldi. 
perhaps.  In  some  reelects,  mlg^t  be  said  to 
go  beyond  the  evidence;  but  ttaoee  conclu- 
sions can  be  given  no  effect  Tbe  findings 
are  therefore  not  vulnerable  to  tbe  objections 
made  against  them  by  counseL 

[I]  Counsel,  however,  urge  that  appellant  Is 
not  liable  for  the  unpaid  purchase  price  of  the 
boilers  because  they  ultimately  did  not  become 
an  integral  part  of  tbe  heating  plant.  Under 
the  facts  and  drcumstanoes  vtXbia  Gaa&  and 
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In  ylew  of  the  provisions  of  the  bond,  coun- 
sel's argnment  should  not  prevail.  Under 
the  flndlugs  of  fact,  all  of  which  are  support- 
ed by  sufficient  evidence,  the  boilers  were 
purchased  and  sold  In  good  faith.  They  were 
purchased  and  delivered  pursuant  to,  and  for 
the  very  purpose  contemplated  by,  the  con- 
tract totered  Into  between  the  respondent 
and  the  contractor.  They  fully  compiled  with 
all  the  spedflcatlons,  and,  upon  delivery, 
ceased  to  be  the  property  of  the  Intervener. 
To  all  Intents  and  purposes  the  boilers  were 
purchased  and  used  In  the  prosecution  of 
the  work,  and  hence  the  contractor  became 
liable  to  the  Intervener  for  the  unpaid  pur- 
diase  price  thereof.  If  that  be  true,  then 
why,  under  the  foregoing  facts  and  circum- 
stances. Is  not  the  appellant  also  liable  on 
Its  bond?  The  Supreme  Court  of  Washington 
has  held  that  an  indemnitor  is  liable  under 
circumstances  which,  In  principle,  do  not 
differ  from  the  circumstances  In  this  case. 
In  the  case  of  Orane  Co.  v.  United  States, 
etc.,  Co.,  74  Wash.  91,  132  Pac.  872. 

Suppose  In  this  case  the  school  building 
and  the  boilers  had  been  destroyed  Immedi- 
ately after  they  had  been  placed  In  the  build- 
ing, but  before  they  became  a  part  of  the 
heating  plant  They  then  would  not,  and, 
could  not,  have  become  an  Integral  part  of 
the  plant,  and  yet  would  any  one  seriously 
contend  that,  under  the  facts  and  circum- 
stances before  stated,  the  contractor  and  his 
Indemnitor  would  not  be  liable  to  the  inter- 
vener for  the  unpaid  purchase  price?  Again, 
suppose  that  the  boilers  had  been  purchased 
and  delivered  In  good  faith,  and  pnr^iunnt  to 
the  contract,  and  for  the  purpose  contemplat- 
ed therein,  and  that  they  In  all  respects  had 
conformed  to  the  spedflcatlons,  and  the  title 
thereto  had  passed  to  the  contractor,  but 
were  destroyed  before  they  actually  became 
a  part  of  the  plant.  Who  would  then  be 
liable?  There  is,  there  can  be,  but  one  an- 
swer to  the  question.  It  mu-st  be  conceded 
that  the  facts  and  circumstances  of  this  ease 
In  many  respects  stamp  it  as  one  that  is 
unusual  and  extraordinary.  That,  standing 
alone,  however,  cannot  change  legal  prin- 
ciples. In  our  opinion  neither  the  contractor 
nor  the  indemnitor  can,  upon  legal  grounds, 
escape  liability. 

It  is  not  necessary  to  review  or  to  refer 
to  the  many  cases  that  are  cited  by  counsel 
lu  their  briefs.  The  questions  decided  in 
the  cases  referred  to  by  appellant's  counsel 
in  nearly  every  instance  arose  under  me- 
dianle's  lien  statutes.  It  Is  general  knowl- 
edge that  those  statutes  differ  In  the  different 
states.  For  that  and  for  other  reasons  which 
appear  in  the  decisions,  those  cases  can  be 
given  no  controlling  effect  in  this  case,  and 
hence  need  no  further  consideration. 

It  Is  further  contended  that  the  trial  court 
erred  in  applying  the  payments  made  by  the 
contractor  to  the  Intervener  on  account  for 


materials  sold  and  delivered.  We  have 
already  held  that  the  three  boilers  were  fur- 
nished pursuant  to  the  contract  and  were  cov- 
ered by  the  Indemnity  bond.  If  that  conclu- 
sion Is  sound,  and  we  think  It  Is,  then,  as  a 
matter  of  course,  the  question  of  the  applica- 
tion of  payments  Is  not  material  in  this  case  so 
far  as  that  question  affects  the  purchase 
price  of  the  boilers.  What  Is  true  of  the 
boilers  Is,  however,  also  true  of  the  10  per 
cent,  of  the  pipe  and  other  materials  that 
were  sold  and  delivered  by  the  intervener  to 
the  contractor,  but  which  did  not  actually  be- 
come a  part  of  the  heating  plant  All  of  the 
materials  sold  and  delivered  by  the  Intervener 
were  sold  and  delivered  pursuant  to  the  con- 
tract entered  into  by  the  contractor  with  the 
respondent  and  while  not  quite  all  of  the 
material  actually  became  a  part  of  the  heat- 
ing plant  nevertheless  all  came  within  the 
rule  announced  by  the  Supreme  Court  of 
Washington  in  the  case  of  Crane  Co.  v. 
United  States,  etc.,  Co.,  supra.  The  question 
of  the  application  of  payments  is  therefore 
also  not  applicable  to  those  materials.  It 
therefore  is  not  necessary  for  us  to  deter- 
mine the  important  question  respecting  the 
rule  governing  the  application  of  payments, 
as  that  question  may  arise  between  a  ma- 
terialman and  a  '.surety  upon  the  contractor's 
bond  where  the  contractor  defaults  In  paying 
for  all  of  the  material,  bnt  has  made  pay- 
ments on  account  which  payments  are 
sought  to  be  applied  by  the  materialman  on 
material  not  covered  by  the  surety  bond. 
That  question  is  left  open  until  it  lef^tlmate- 
ly  arises. 

The  judgment  in  favor  of  the  respondent 
and  the  judgment  in  favor  of  the  Intervener 
are  therefore  affirmed,  with  costs  to  respond- 
ent on  the  appeal  from  the  Judgment  in  its 
favor  and  with  costs  to  the  intervener  on 
the  appeal  from  the  judgment  In  its  ftivor. 

McOAKTY  and  CORFMAN,  JJ.,  concur. 


SOUTH  HIGH  SCHOOL  DIST.  OF  SUMMIT 
COUNTY  V.  Mt-ailLLAN  PAPER  &  SUP- 
PLY CO.  et  al.    (No.  3041.) 
(Supreme  Court  of  Utah.    April  19,  1917.) 

1.  Assignments  «=990— Bights  Aoqcibid  bt 
Assignment. 

An  assignee  of  a  mere  chose  in  action  takes 
only  the  rights  the  assignor  had  therein. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Kg.  f  156.] 

2.  Schools  and  Schooi^  Distbicts  9=386(2)— 
BiQHTs  of  Labobebs  anb  Matebiauisn  — 

ASSIG  NUENTS— "LlEl^^." 

Comp.  Laws  1907,  {  1400x,  provides  that 
any  iwrson  who  has  done  work  or  furnished  ma- 
terials to  any  principal  contractor  for  the  con- 
struction or  repair  of  any  public  work  for  any 
school  district,  etc.,  may  sue  the  contractor  and 
the  school  district,  and  that  the  court  may  ren- 
der judgment  against  the  school  district  for  the 
amount  due  from  it  to  the  contractor  or  for  a 
sufBcient  amount  to  pay   the  judgment  recov- 
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end  against  tiie  contractor.  Held  that,  while 
the  statute  does  not  use  the  word  "lien"  and  does 
not  require  any  notice  or  affidavit  to  perfect  the 
lien,  it  (?ives  a  preferential  ripht  against  the 
rontract  price  to  laborers  and  materialmen  brinic- 
ing  an  action  or  intervening  in  some  other  ac- 
tion while  such  price  remains  in  the  hands  of 
the  school  district,  and  an  assignee  of  moneys 
due  or  to  become  due  under  the  contract  take 
subject  to  such  preferential  right  (quoting  Words 
and  Phrases,  Lien). 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districto,  Cent.  Dig.  {§  203-205.] 

3.  Schools  and  School  DiSTaicTs  €=9S6(2)— 
RiouTs  OF  Laborebs  and  Materialmen. 

To  enforce  their  preferential  right  to  moneys 
doe  a  contractor  from  a  school  district  under 
Comp.  Laws  1907,  f  1400x,  it  is  not  necessary 
for  laborers  and  materialmen  to  bring  separate 
actions,  and  they  may  set  up  their  claims  m  any 
pending  action  in  which  the  fund  is  in  question 
or  intervene  in  any  action  brought  by  one  of 
their  number. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {§  203-205.] 

4.  Schools  and  School  Districts  <S=380(2)— 

CONSTBDCTIOW     CoNTBACTS    —    FaxLUBX    TO 

Take  Bond— Liability. 
Under  Laws  1909,  c.  68,  providing  that  any 
person  contracting  with  any  school  district,  etc., 
for  the  construction  of  any  public  building  or 
public  work  shall  be  required  to  execute  a  bond 
for  the  performance  of  the  work  and  with  the 
additional  obligation  that  the  contractor  shall 
pay  all  persons  supplying  labor  and  material, 
the  failure  of  a  school  district  to  require  such  a 
bond  from  a  contractor  did  not  render  it  liable  to 
one  to  whom  the  contractor  assigned  moneys  due 
under  the  contract  and  whose  right  to  such  mon- 
eys was  made  subordinate  to  claims  for  labor 
and  materials;  as  the  bond  provided  for  was  not 
intended  for  its  benefit. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {{  203-205.] 

Appeal  from  District  Court,  Salt  Lake 
CouQty;  T.  D.  Lewis,  Judge. 

Action  by  the  South  High  School  District 
of  Summit  County  against  the  McMillan  Pa- 
per &  Supply  Company  and  others.  From 
the  Judgment,  the  defendant  Eamas  State 
Bank  appeals.    Affirmed. 

Stewart,  Stewart  &  Alexander,  of  Salt 
lAke  City,  for  appellant  Smith  &  McBroom, 
of  Salt  Lake  City,  for  respondent  South  High 
School  Dist.  James  A.  Stump,  Stephens, 
><^mith  &  Porter,  James  Ingebretson,  Stewart, 
Bowman,  Morris  &  Calllster,  Van  Cott,  Alli- 
son &  Kiter,  Geo.  H.  Smith,  and  A.  B.  Robert- 
son, all  of  Salt  Lake  City,  for  respondents 
McMillan  Paper  &  Supply  Co.  and  others. 

FRIOK,  O.  J.  The  real  controversy  tn 
this  action  is  betwe^i  the  Kamas  State 
Bank,  hereinafter  called  appellant,  and  the 
claimants  who  assert  claims  against  the  South 
high  school  district  of  Summit  county,  here- 
inafter designated  plaintiff,  for  labor  per- 
formed and  material  furnished  to  MortMisen 
&  King,  a  copartnership,  hereinafter  styled 
contractors,  who  had  entered  Into  a  contract 
to  construct  a  high  school  building  for  the 
plainUtr. 

The  pleadings  cover  115  pages  of  the  print- 
ed abstract,  and  hence  are  too  voluminous  to 


be  inserted  here,  even  in  condensed  fonn. 
The  findings  of  the  court  are,  however,  quite 
full  and  sufficiently  reflect  the  issues  covered 
by  the  pleadings.  We  shall,  however,  sup- 
plement the  findings  in  the  course  of  the 
opinion  on  such  matters  as  may  require  fur- 
ther elucidation  to  give  the  reader  a  dear 
understanding  of  the  points  decided. 

After  the  Rio  Grande  Lumber  Company, 
which  claimed  a  balance  due  It  for  materials 
furnished  the  contractors  for  said  high  scbod 
building,  had  commenced  an  action  pursuant 
to  Comp.  Laws  1007,  {  1400x,  to  which  we 
shall  more  particularly  refer  hereinafter,  the 
plaintiff  commenced  this  action  in  which  It 
prayed  that  all  of  those  who  asserted  claims 
for  labor  performed  and  materials  fumisbeJ 
said  contractors,  or  who  claimed  some  In- 
terest In  the  money  due  to  the  contractors, 
be  required  to  appear  in  the  action  and  set 
forth  their  claima  Accordingly  all  of  those 
who  asserted  claims  against  the  contractors 
including  said  Rio  Grande  Lumber  Company 
and  the  appellant,  interpleaded  in  this  action 
and  set  forth  their  claims. 

The  appellant,  who  claimed  to  be  the  as- 
signee of  the  contractors,  as  will  hereinafter 
more  fully  appear,  appeared  and  set  forth  its 
claim  against  the  contractors  and  against 
the  plaintiff  to  recover  so  much  of  the  con- 
tract price  as  It  alleged  was  owing  by  said 
contractors  to  the  appellant 

The  cause  was  tried  to  the  court  without 
the  intervention  of  a  Jury,  and  there  Is  prac- 
tically no  dispute  with  regard  to  the  salient 
facts,  which  are  reflected  in  the  flndlnjrs,  and 
which.  In  substance,  are:  That  on  the  0th 
day  of  August,  1914,  the  plaintiff  entered 
Into  a  written  contract  with  said  contractors 
In  which  they  agreed  to  furnish  all  the  latmr 
and  materials  necessary  to  construct  and 
complete  a  certain  high  school  building  fbr 
the  plaintiff  at  Kamas,  Summit  county,  Utah, 
for  the  sum  of  $20,913;  that  the  plaintiff.  In 
addition  to  certain  moneys  paid  out  to  com- 
plete the  high  school  building,  paid  on  said 
contract  the  sum  of  $16^91.15,  leaving  a 
balance  due  and  unpaid  thereon  of  14.551.8.5, 
which  sum  had  been  earned  and  became  due 
on  said  contract  "on  or  about  the  1st  day  of 
December,  1914";  that  said  contractors,  at 
the  time  of  entering  into  said  contract  also 
delivered  to  the  plaintiff  an  undertaking,  or 
bond,  conditioned  for  the  faithful  perform- 
ance of  the  terms  and  conditions  of  said 
contract,  but  that  said  contractors  did  not 
furnish  the  statutory  bond  to  promptly  pay 
for  all  labor  and  materials  furnished  for 
said  high  sdiool  building;  that  said  con- 
tractors have  not  paid,  and  they  are  wholly 
unable  to  pay,  and  have  no  means  with 
which  to  satisfy,  said  daims  for  labor  and 
materials  furnished  for  the  construction  of 
said  high  school  building,  nor  to  pay  the 
claim  asserted  by  appellant  under  its  assign- 
ment, which  is  hereinafter  referred  to,  ex- 
cept from  said  sum  of  $4,551.85,  due  oa  said 
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contract;  that  the  several  claimants  who  are^ 
parties   to   this   action  i)erfonned   labor   or 
furnished  materials,  or  both,  at  the  special 
instance  and  request  of  said  contractors,  all 
of   which  were  used  In  the  construction  of 
said  high  school  building;    that  the  value 
of    the  labor  performed  and  the  materials 
furnished  as  aforesaid  (stating  the  amount 
due  eadi  claimant)  In  the  aggregate  amount- 
ed  to  the  sum  of  $3,699.69;    that  no  part 
thereof  has  been  paid;  that  the  claimant  the 
Rlo  Grande  Lumber  Company  commenced  Us 
action  pursuant  to  Comp.  Laws  1907,  §  1400x, 
and  all  the  other  labor  and  material  claim- 
ants also  base  their  claims  upon  said  sec- 
tion;   that  on  the  7th  day  of  August,  the 
day  after  entering  into  the  contract  to  erect 
the  high  school  building,  the  contractors,  in 
order  to  obtain  credit  and  a  checking  ac- 
count at  the  appellant  bank,  executed  and 
delivered  to  said  bank  two  promissory  notes, 
one  for  $3,000,  and  one  for  $500,  and  to  se- 
cure the  payment  thereof  executed  and  de- 
livered to  the  api)enant  bank  an  assignment 
of  all  moneys  due  or  to  become  due  under 
the  contract  aforesaid,  which  contract  was 
made  a  part  of  said  assignment ;  that  in  re- 
liance upon  said  assignment  appellant  placed 
to  the  credit  of  said  contractors  in  Its  bank 
the  sum  of  $3,500,  evidenced  by  said  promis- 
sory notes;    that  notice  of  said  assignment 
was  duly  given  to  the  clerk  of  the  plaintiff, 
but  no  notice  thereof  was  ever  given  to  the 
labor  and  material  claimants;    that  In  ad- 
dition to  said  $3,500  the  contractors  also, 
from  time  to  time,   received  payments  on 
said  contract  aggregating  the  sum  of  $16,- 
249.67,  all  of  which,  together  with  said  $3,- 
500,  was  paid  by  appellant  on  checks  drawn 
by  said  contractors,  or  by  one  of  them ;  that 
the  sum  of  $2,900  of  said  amount  was  check- 
ed out  and  paid  on  the  personal  account  of 
one   of  said   contractors ;     "that  said  bank 
did  not  supervise,  direct  or  control  the  said 
Mortensen  &  King,  J.  P.  Mortensen  and  C 
B.  King,  In  drawing  the  funds  in  said  bank 
account,  but  said  parties  and  each  of  them, 
were  allowed  to  draw  upon  said  account  at 
their  pleasure;"    that  the  promissory  notes 
executed  by  said  contractors  to  appellants 
are  due,  and  that  on  or  about  December  1, 
1914.  It  demanded  payment  of  the  amount 
due  from  plalntifT  to  the  contractors  out  of 
said  $4,551.85,  all  of  which  was  in  plaintifTs 
pos.session  at  said  time ;  that  about  the  time 
that  "the  balance  as  earned  by  the  contrac- 
tors upon  said  construction  contract  was  as- 
certained  by   the   plaintlfT,    and   before  the 
same  was  payable,  the  plaintiff  received  no- 
tice from  the  American  Surety  Company,  the 
surety   upon  the  undertaking   furnished   by 
said  contractors,  that  the  said  several  ac- 
counts for   labor  and   material  specified  in 
paragraph  6  of  the  findings  of  fact  herein 
were  unpaid,  and  that  any  sum  remaining  in 
the  bands  of  the  plaintiff  should  be  withheld 
pending  the  payment  of  said  accounts  or  to 


be  used  In  the  payment  thereof,  and  at  the 
same  time  the  plaintiff  became  advised  that 
claims  might  be  asserted  that  the  plaintiff 
was  liable  to  the  said  several  laborers  and 
materialmen  on  ■  account  of  the  failure  of 
the  plaintifF  to  exact  an  undertaking  from 
the  contractors  expressly  conditioned  for  the 
payment  of  persons  supplying  labor  and  ma- 
terials to  be  used  in  the  prosecution  of  the 
work  provided  for  in  said  contract;  tliat  on 
account  of  receiving  notice  of  said  uniwid 
claims  and  of  claims  to  which  the  plaintiff 
might  become  liable,  the  plaintiff  at  once  set 
aside  the  said  balance  remaining  of  the  said 
contract  pplce,  to  wit,  the  sum  of  $4,5.51.85, 
and  has  ever  since  retained  the  same  for  Ju- 
dicial determination  as  to  the  rights  of  the 
respective  parties  to  this  suit  to  payment 
thereof  or  therefrom;  that  in  open  court  the 
plaintiff  through  and  by  its  attorneys  rep- 
re.sented  to  the  court  that  the  plaintiff  was 
willing  and  believed  it  would  be  in  the  in- 
terest of  Justice  and  conform  to  the  terms  of 
the  construction  contract,  and  accord  with 
the  rights  and  equities  of  the  parties  to  ap- 
ply the  balance  of  the  contract  price  to  the 
payment  of  the  claims  of  the  laborers  and 
materialmen  as  specified  in  paragraph  6  of 
these  findings,  provided  this  could  be  done 
without  subjecting  the  plaintiff  to  any  indi- 
vidual liability  to  any  of  the  other  parties  to 
the  suit;  that  the  sum  of  $3,500  advanced 
by  said  bank  to  said  Mortensen  &  King,  evi- 
denced by  said  promissory  notes,  was  placed 
by  said  bank  to  the  credit  of  said  Mortensen 
&  King,  in  said  bank,  and  that  said  bank  did 
not  supervise,  direct,  or  control  the  paying 
out  of  said  $3,500  by  said  Mortensen  &  King; 
that  this  court  is  unable  to  determine  from 
the  evidence  how  much  of  said  sum  of  $3,500 
was  paid  out  by  said  Mortensen  &  King  for 
labor  performed  and  materials  actually  used 
in  the  construction  of  said  high  school 
building." 

Upon  those  findings  the  court  made  con- 
clusions of  law  wherein  it  found  that  the 
claims  of  those  who  liad  performed  labor  or 
furnished  materials,  or  botti,  were  superior 
to  the  claims  of  the  appellant  as  assignee, 
and  entered  judgment  in  favor  of  the  claim- 
ants authorizing  payment  of  their  claims  in 
full  out  of  the  balance  found  due  on  said 
contract  as  aforesaid,  and  also  entered  Judg- 
ment in  favor  of  appellant  for  the  amount 
due  it  on  said  promissory  notes,  but  made 
that  Judgment  subject  to  the  claims  of  those 
who  performed  labor  or  furnished  materials, 
or  both,  to  said  contractors  for  said  high 
school  building. 

The  assignment  from  the  contractors  to 
appellant  reads  as  follows: 

"Know  all  men  by  these  presents  that  we,  J. 
P.  Mortensen  and  C.  E.  King,  copartners  doing 
business  under  the  firm  name  and  style  of  Mor- 
tensen &  King,  for  value  received,  do  hereby  sell, 
assign,  tionsfer,  and  set  over  to  the  Kamas  State 
Bank  all  payments  and  sums  now  earned  or  due 
or  that  may  hereafter  be  earned  or  become  due 
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to  us  under  the  proTitioos  of  a  certain  contract 
bearing  date  August  6,  1914,  between  the  under- 
signed and  Souu  high  school  district.  Summit 
county,  Utah,  a  copy  of  which  said  contract  is 
hereto  attached  and  marked  Exhibit  'A,'  wherein 
and  whereby  the  said  undersigned  agree  to  fui^ 
nish  and  pay  for  all  materials  and  labor  re- 
quired in  the  erection  and  completion  of  the  pro- 
posed high  school  building  to  be  erected  at  Ka- 
mas,  UtaJi,  according  to  plans,  drawings,  details, 
and  specifications  made  and  prepared  by  Scott 
&  Welch,  architects  and  engineers.  And  we 
hereby  authorize  and  direct  the  said  South  high 
school  district  to  pay  all  amounts  and  sums  to 
said  Kamas  State  Bank  as  rapidly  as  the  same 
become  due  under  the  provisions  of  said  con- 
tract. 

"This  assignment  is  made  as  collateral  to  se- 
cure the payment  of  all  sums  now  due  by 

us  or  either  of  us,  as  well  as  by  the  partnership 
of  Mortensen  &  King,  and  also  to  secure  all  in- 
debtedness which  we  or  either  of  us  or  said  part- 
nership may  hereafter  owe  Kamas  State  Bank 
for  money  hereafter  advanced  by  it  to  us  or  said 
partnership,  as  well  also  as  by  reason  of  any 
matter  of  thing  whatsoever." 

The  portions  of  the  contract  which  are 
deemed  material  to  this  controversy  are  as 
follows: 

"The  contractors  shall  and  will  provide  all  the 
materials  and  perform  all  the  work  for  the  erec- 
tion and  completion  of  a  two-story  high  school 
building,  except  plumbing,  heating,  located  at 
Kamas,  Utah,  as  shown  on  the  drawings  and  de- 
scribed in  the  specifications.  •  •  ♦  It  is 
hereby  mutually  agreed  between  the  parties  here- 
to that  the  sum  to  be  paid  by  the  owners  to 
the  contractors  for  said  work  and  materials 
shall  be  twenty  thousand  nine  hundred  thirteen 
dollars  ($20,913),  subject  to  additions  and  deduc- 
tions as  hereinbefore  provided,  and  that  such 
sum  shall  be  paid  by  the  owners  to  the  contrac- 
tors, in  current  funds,  and  only  upon  certificates 
of  the  architect,  as  follows:  Payment  to  be  made 
upon  eighty  per  cent.  (80%)  of  the  work  in  place 
on  September  5,  1914,  October  6,  1914,  and  No- 
vember 5,  1914,  upon  receipt  of  receipted  bills 
in  duplicate  for  materials  and  signed  pay  rolls 
for  labor.  The  final  payment  shall  be  made 
within  thirty  days  after  the  completion  of  the 
work  included  in  this  contract,  and  all  payments 
shall  be  due  when  certificates  for  the  same  are 
issued.  If  at  any  time  there  shall  be  evidence 
of  any  lien  or  claim  for  which,  if  established, 
the  owners  of  the  said  premises  might  become 
liable,  and  which  is  chargeable  to  the  contraC' 
tors,  the  owners  shall  have  the  right  to  retain 
out  of  any  payment  then  due  or  thereafter  to  be- 
come due  an  amount  sufficipnt  to  completely  in- 
demnify them  against  such  lien  or  claim.  Should 
there  prove  to  be  any  such  claim  after  all  pay- 
ments are  made,  the  contractors  shall  refund  to 
the  owners  all  moneys  that  the  latter  may  be 
compelled  to  pay  in  discharging  any  lien  on  said 
premises  made  obligatory  in  consequence  of  the 
contractors'  default." 

In  view  that  the  claims  of  those  who  per- 
formed labor  or  famished  materials  for  the 
construction  of  the  high  school  building  are 
based  upon  Comp.  Laws  1907,  {  1400z,  we 
append  that  section  in  full: 

"Any  person,  partnership,  or  corporation  who 
has  done  work  or  labor  or  famished  materials  to 
any  principal  contractor  for  the  construction  or 
repair  of  any  public  work  of  any  character  for 
any  county,  town,  city,  village,  or  school  dis- 
trict, may  maintain  an  action  therefor  in  the 
county  in  which  such  work,  labor,  or  materials 
were  done  or  furnished,  against  such  principal 
contractor  and  such  county,  town,  city,  village, 
or  school  district,  jointly,  for  the  recovery  there- 
of;  but  no  judgment  shall  be  rendered  against 


any  defendant  therein,  other  than  sndi  principal 
contractor,  for  an^  amount  greater  than  the 
amount  due  from  it  to  such  principal  contni>-- 
tor  at  the  time  ofc  the  commencement  of  sorb 
actiMt.  Sndi  county,  town,  city,  village,  or 
school  district,  when  served  with  the  summons 
in  any  such  action,  may  give  notice  thereof  to 
such  principal  contractor,  and  on  so  doing  need 
not  further  defend  such  action.  On  rendition  of 
judgment  in  such  action  against  such  principal 
contractor,  the  court  may  also  render  jodgment 
against  such  county,  town,  dty,  village,  or 
school  district  for  oie  amount  doe  from  it  to 
such  principal  contractor  at  the  time  of  the  com- 
mencement of  such  action,  or  for  a  snfficieat 
amount  to  pay  the  judgment  recovered  against 
the  principal  contractor,  and  payment  thereof 
shall  discharge  its  indebtedness  to  such  prin- 
cipal contractor,  to  the  amount  so  paid:  Provid- 
ed, that  costs  shall  not  be  taxed  against  such 
county,  town,  city,  village,  or  school  district 
Sudi  principal  contractor  may,  in  such  action, 
file  in  the  court  in  which  such  action  is  com- 
menced a  bond,  in  such  sum  and  with  such  sure- 
ties as  the  judge  of  such  court  shall  approve, 
conditioned  for  the  payment  of  any  jndsmpnt 
that  may  be  recovered  in  such  action,  and  there- 
upon the  liability  of  such  county,  town,  city,  vil- 
lage, or  school  district  hereunder  shall  cease, 
and  the  action  as  to  it  shall  be  discon turned 
without  costs  to  it." 

There  is  another  statute  (chapter  68,  Laws 
Utah  1909,  p.  115)  which  is  discussed  by  coun- 
sel, and  in  view  that  it  has  a  bearing  on  some 
of  the  phases  of  this  controversy  we  copy  the 
material  parts,  which  are  as  follows: 

"Any  person  or  persons  entering  into_  a  for- 
mal contract  with  the  state,  any  state  institu- 
tion, county,  city,  town,  village,  or  school  dis- 
trict, for  the  construction  of  an^  public  buildinj^ 
or  the  prosecution  and  completion  of  any  public 
work  or  improvements,  or  for  repairs  upon  aay 
public  building,  public  work  or  improvement, 
shall  be  required  before  commencing  such  work 
to  execute  a  penal  bond,  with  good  and  sufficient 
surety  or  sureties,  for  the  faithful  performance 
of  said  contract,  with  the  additioniu  obligation 
that  such  contractor  or  contractors  shall  prompt- 
ly make  payment  to  all  persons  sapplying  labor 
and  material  used  in  the  prosecution  of  the  work 
provided  for  in  such  contract ;  and  any  person, 
company,  association  or  corporation  who  bat 
furnished  laboi'  or  material  osed  in  the  construc- 
tion or  repair  of  any  public  building,  public  work 
or  improvement,  payment  for  which  has  not 
been  made,  shall  have  the  right  to  intecvene  and 
be  made  a  party  to  any  action  instituted  by  the 
obligee  on  the  bond  of  the  contractor,  and  to 
have  their  rights  and  claims  adjudicated  in 
such  action  and  judgment  rendered  thereon  sub- 
ject, however,  to  the  priority  of  the  daim  and 
judgment  of  the  obligee  therdn." 

Appellant  assails  some  of  the  findings  of 
the  court  as  not  being  supported  by  the  evi- 
dence. Aa  before  stated,  there  is  little,  if 
any,  dispute  concerning  the  aalient  facts, 
and  the  findings  of  fact  made  by  the  court  are 
all  supported  by  the  evidence.  Appellant's 
counsel  in  their  assignments  of  error,  how- 
ever, also  vigorously  assail  the  conclusions  of 
law  and  judgment,  and  the  real  questions  for 
decision  arise  upon  those  assignments. 

As  already  pointed  out,  notwithstanding 
the  fact  that  appellant  had  obtained  an  as- 
signment of  the  contract  price  from  the  con- 
tractors, the  district  court  nevertheless  held 
that  the  claims  of  those  who  performed 
labor  or  furnished  material  to  the  contractors 
to  complete  the  hlgh-artiool  building  wera 
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superior  to  the  claims  of  appellant  and  Its 
assignees.  It  is  contended  by  appellant's 
counsel  that  the  holding  of  the  court  In  that 
regard  is  clearly  erroneous.  They  contend 
tliat  appellant's  assignment  takes  precedence 
over  aU  other  claims  due  the  contractors  up- 
on the  contract  with  the  plaintiff.  Upon  the 
other  hand,  counsel  representing  those  who 
performed  labor  or  furnished  material  to  the 
<x>Dtractors  to  comiriete  the  high  school  build- 
ing Insist  that,  In  view  of  section  1400x, 
supra,  and  of  chapter  68,  aforesaid,  when 
-considered  In  connection  with  the  provisions 
of  the  contract  between  the  plaintiff  and  the 
iwiitractors  and  the  terms  of  the  assignment 
from  the  latter  to  appellant,  the  rights  of 
their  clients  to  the  balance  due  the  contrac- 
tors are  paramomtt,  and  that  therefore  the 
Judgment  of  the  district  court  should  be  af- 
0nned.  The  qneatl<ni  to  be  determined  there- 
fore is:   Which  view  should  .prevail? 

[1]  It  Is  elementary  that  the  assignee  of 
a  mere  chose  in  action  takes  precisely  what 
rights  the  assignor  had  therein,  no  more,  no 
less.  The  law  upon  that  subject  Is  well 
stated  in  6  C.  J.  962,  In  the  following  words: 

"The  assignee  acquires  by  reaMm  of  the  as- 
signment no  greater  rights  against  the  debtor 
than  those  of  the  assignor  against  the  debtor  at 
the  time  of  notice  to  him.  The  rights  of  the 
assignee  are  subject  to  the  pcrfarmance  of  the 
conditions  by  which  the  assignor  was  bound, 
even  where  the  assignment  was  with  the  consent 
of  the  debtor,  or  was  accepted  by  him."' 

[2]  It  is  likewise  elementary  that  the  as- 
signment is  subject  to  any  statutory  provi- 
sion which  may-  affect  the  thing  assigned, 
or  which  creates  rights  therein  to  third  per- 
sons, and  in  that  way  may  affect  the  right 
of  the  assignor  to  assign,  and  of  the  assignor 
to  receive  the  subject-matter  of  the  assign- 
ment. In  other  words,  the  existing  law  must 
always  be  considered  in  determining  the 
Tights  01  both  the  assignor  and  the  assignee. 
In  the  case  at  bar  the  provisions  of  section 
1400z  must  therefore  be  considered  in  de- 
termining the  right  of  the  assignor  to  make 
the  assignment  of  the  contract  price  or  the 
money  due  or  to  become'  due  him  upon  the 
contract  for  the  erection  of  the  building  or 
structure  mentioned  in  said  section  1400x. 
This  court,  in  referring  to  section  1400x,  has 
said  that: 

It  is  "highly  remedial,  and  must  thus,  in  fur- 
therance of  justice,  receive  a  liberal  construc- 
tion and-  application  so  as  to  accomplish  its  real 
object  and  purpose."  Mellen  v.  Vondor-Horst 
Bros.,  44  Utah,  300,  140  Pac.  130. 

It  was  there  further  held  that: 
Under  section  1400x  "any  person  who  has  fur- 
nished any  materials  or  has  perform  pd  any  labor 
for  such  contractor  for  the  construction  of  such 
building  may,  at  any  time  before  the  contract 
price  has  been  fully  paid,  bring  an  action  setting 
forth  the  foregoing  facts,  and,  if  anything  is  due 
from  such  contractor  to  such  person  for  such 
materials  or  labor,  the  latter  may  obtain  pay 
directly  from  the  fund  held  by  the  public  cor- 
poration for  which  the  building  is  constructed  to 
the  extent  that  there  is  anything  in  the  hands 
of  suA  corporation  which  is  due  on  the  con- 
tract   Under  the  statute,  where  the  contract  is 


conceded,  the  only  two  questions  to  be  determin- 
ed are;  (1)  Is  there  anything  due  by  the  con- 
tractor to  the  claimant  for  materials  fumislied 
or  labor  performed  for  the  construction  of  the 
public  building  or  structure?  and  (2)  Was  there 
any  part  of  the  contract  price  in  the  hands  of 
the  public  corporation  at  the  commencement  ot 
such  action  which  is  to  be  paid  on  the  con- 
tract?" 

Notwithstanding  what  we  said  in  the  Mel- 
\ea  Case,  counsel  nevertheless  contend  that, 
In  view  that  a  Hen  is  not  expressly  mentioned 
In  section  I400x,  therefore  none  exists  in  favor 
of  those  who  have  performed  labor  or  fur- 
nished material  for  a  public  building.  While 
it  Is  true  that  the  word  "Hen"  Is  not  ex- 
pressly mentioned  in  that  section,  yet  it  Is 
equally  true  that  a  preferential  right  is  there 
given  which  Is  tantamount  to  a  lien.  Speak- 
ing of  legal  liens  the  author  In  1  Jones  on 
Liens  (2d  Ed.)  %  4,  says: 

"A  lien  at  law  is  an  implied  obligation  where- 
by property  is  bound  for  the  discharge  of  some 
debt  or  acknowledgment  It  is  not  the  result  of 
an  express  contract;  it  is  given  by  implication 
of  law." 

See,  also,  same  voliune,  §|  104,  105. 
In  6  Words  and  Phrases,  414s5,  it  is  said: 
"The  word  'lien'  is  of  the  same  origin  as  the 
word  'liable,'  and  the  right  of  a  lien  expresses 
the  liability  of  certain  property  for  a  certain 
legal  debt,  or  a  right  to  resort  to  it  in  order  to 
enforce  the  debt." 

It  Is  not  necessary  to  multiply  definitions, 
since  it  is  manifest  that  by  section  1400x  a 
preferential  right  (the  equivalent  of  a  Hen) 
to  a  certain  fond  while  it  remains  in  the 
hands  of  a  pnblic  corporation  Is  clearly  in- 
tended for,  and  is  as  clearly  given  to,  all 
laborers  who  have  performed  labor  and'  all 
materialmen  who  furnished  material  for  a 
contractor  who  constructs  a  public  building. 
The  mere  fact  that  no  preliminary  notice  or 
aSldavlt  Is  required  to  be  given  and  filed  in 
some  pnblic  office  In  (n-der  to  perfect  the  lien 
constitutes  no  objection  to  the  Uen  or  pref- 
erential right  there  given.  No  suA  notice 
or  affidavit  Is  required  In  order  to  enforce 
Oie  preferential  rights  given  in  Cknnp.  Laws 
1907,  §  1344,  as  amended  by  chapter  24, 
Laws  Utah  1913,  p.  26,  by  which  the  claims 
for  wages  due  laborers  are  given  preference 
over  all  other  claims.  The  same  is  true  of 
Comp.  XiSwa  1907,  |  85,  as  amended  by  chap- 
ter 23,  Laws  Utah  1918,  p.  26,  where  wages 
are  preferred  In  case  of  general  assignments. 
All  of  said  dalms  are  in  the  nature  of  spe- 
cial preferred  rights  or  liens  and  may  be  en- 
forced as  indicated  In  the  statutes  creating 
them.  Under  section  I400z  preferential  rights 
exist  by  virtue  of  the  statute,  and  nothing  Is 
required  trcuD.  the  laborer  or  materialman, 
except  to  bring  the  action  meatloned  in  said 
section  to  enforce  the  right.  It  is  not  the 
actlMi,  however,  that  creates  the  preferen- 
tial right.  The  right  exists  Independently  of 
the  action.  The  actloo  Is  merely  to  enforce 
the  right ;  that  Is,  to  compel  payment  of  the 
fund  and  to  discharge  the  public  corporation 
from  Uabillty  to  the  contractor  to  the  ex- 
tent tbat  the  fond  is  appreprlated  for  the 
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payment  of  laborers'  and  materialmen's 
claims.  The  only  requirement  Imposed  by 
the  statute  Is  that  the  action  be  Commenced 
while  the  contract  price,  or  a  part  thereof, 
remains  in  the  hands  of  the  public  corpora- 
tion. In  some  states  having  similar  provi- 
sions the  action  is  required  to  be  brought 
within  a  certain  limited  time.  Where,  there- 
fore, preferential  rights  are  so  plainly  given 
by  the  statute  as  is  the  case  in  section  1400x, 
those  rights  should  not  be  frittered  away  by 
the  courts  by  placing  needless  restrictions 
upon  the  enforcement  thereof.  In  case  an 
action  Is  commenced  pursuant  to  section 
1400x,  or  whether  the  claim  is  preferred  in 
some  other  action,  as  before  stated,  the  con- 
tractor may  obtain  the  money  by  giving  the 
bond  provided  for  in  that  section ;  and  while 
the  question  Is  not  directly  presented,  and 
for  that  reason  we  do  not  decide  It,  yet  it  is 
probably  also  true  that  the  contractor  may 
also  relieve  the  fund  from  the  operation  of 
section  1400z  hy  executing  the  bond  for  the 
benefit  of  laborers  and  materialmen  that  is 
provided  for  in  chapter  68,  supra.  More- 
over, If  section  1400X  is  not  given  the  mean- 
ing and  effect  hereinbefore  stated,  it  would 
aCTord  those  who  perform  labor  or  furnish 
material  for  a  public  building  no  remedy  be- 
yond what  they  already  had  when  that  sec- 
tion was  adopted  under  Comp.  Laws  1907,  i 
3090,  as  both  those  who  performed  labor  for 
or  furnished  material  to  the  contractor  al- 
ways had  the  right  to  commence  an  action 
against  him  whether  he  had  a  contract  to 
construct  a  public  or  a  private  building,  and 
could  attach  the  contract  price  by  process 
of  gamlsluuent  while  In  the  hands  of  the 
owner  of  the  building,  or,  in  case  of  a  pub- 
lic building,  could  atUch  the  same  while  in 
the  hands  of  the  public  corporation,  and  thus 
compel  the  garnishee  to  pay  them  instead  of 
the  contractor.  Under  those  statutes,  how- 
ever, the  contractor  could  always  prevent 
the  laborer  or  materialman  from  enforcing 
his  claim  by  that  method  by  assigning  the  pro- 
ceeds arising  from  the  contract  to  third  per- 
sons, as  was  d<me  In  this  case.  We  must 
therefor^  assume  that  section  1400x  was  en- 
acted for  some  salutary  purpose.  Its  obvi- 
ous purpose,  and  one  that  is  thoroughly  Just 
and  p-actlcal,  is  to  give  laborers  and  materi- 
almen who  are  not  permitted  by  our  statute 
to  acquire  medianics'  liens  against  public 
budldlngs  an  adequate  and  speedy  remedy 
against  a  contractor  who  has  agreed  to  con- 
struct a  public  bnUding  and  has  obligated 
bimseU  to  furnish  and  pay  for  all  labor  and 
material  necessary  to  complete  such  building. 
Moreover,  if  it  was  not  the  purpose  of  the 
Legislature  in  adopting  section  1400x  to  pre- 
vent the  assignment  of  the  contract  price  as 
against  the  claims  of  laborers  and  material- 
men, then,  for  the  reasmis  before  stated, 
it  has  no  appar«it  purpose,  since,  if  a  con- 
tractor may  still  assign  or  dispose  of  the 
contract  price  at  any  time  at  will,  nothing 
was  accomplished  by  its  adaption.    If,  how- 


ever, section  1400x  is  given  the  meaning  and 
effect  we  Iiave  giv^i  it  in  the  Mellen  Case, 
supra,  and  are  giving  it  here,  then  It  aocom- 
pllshes  precisely  what,  in  our  Judgmeant.  the 
Legislature  intended  it  should  accompUsb, 
namely,  to  prevent  the  cDotractor  from  dis- 
posing of,  or  from  in  any  way  incnmbering, 
the  contract  price  to  the  prejudice  of  those 
who  have  performed  labor  or  fomislied  ma- 
terial to  ctHuplete  the  contract  while  all,  or 
any  part  of,  said  contract  price  remains  in 
the  hands  of  the  public  corporation  for  wbidi 
the  building  or  structure  was  erected.  True, 
as  pointed  out,  the  contractor  may,  by  giving 
the  bond  before  suggest^,  release  the  nwMiey 
so  that  be  may  dispose  of  it  at  will,  but  on- 
lees  he  compiles  with  the  law  in  that  regard. 
he  may  not  dispose  of  the  contract  prloe  so 
l<mg  as  it  remains  in  the  hands  of  the  public 
corporation.  Such,  therefore,  was  the  law 
when  the  assignment  in  question  was  made  by 
the  contractor  to  appelant  Both  appellant 
and  the  contractors  were  bound  by  the  law, 
and  the  assignment  was  given  and  received 
subject  thereta 

As  against  the  daims  oC  the  laborers  and 
materialmtai,  the  contractors,  therefore,  could 
not  assign  the  contract  price  while  it  remain- 
ed in  the  hands  of  the  plaintilf,  except  such 
portion  as  might  be  in  excess  of  the  claims  of 
the  laborers  and  materialmen,  or  unless  the 
ctmtractors  executed  the  bond  we  have  refer- 
red to: 

As  we  have  seen  from  thei  quotation  from 
6  C.  J.  supra,  the  appellant,  as  assignee, 
could  acquire  no  greater  rights  in  or  to  the 
contract  price  than  the  contractors  had,  and 
in  view  that  they  could  not  assign  the  same  to 
the  prejudice  of  the  laborers  and  material- 
men, then  appellant,  as  against  their  claims, 
acquired  no  right  in  or  to  the  ocmtract  price 
except  to  the  excess  after  the  claims  afore- 
said are  fully  satisfied.  No  doubt,  if  the  la- 
borers and  materialmen  had  not  commenced 
the  action  provided  for  In  section  1400x,  or 
had  Intervened  in  some  other  action  and  had 
claimed  the  contract  price,  while  the  same, 
or  a  part  thereof,  -remained  in  the  hands  of 
the  plaintiff,  they  would  be  deemed  to  have 
waived  their  rights  to  the  fund,  and  appel- 
lant would  then  have  been  entitled  to  the 
same.  An  assignment  from  the  contractor  to 
a  third  person  is  therefoi<e  not  vcdd  as  be- 
tween the  parties;  nor  is  It  void  as  against 
the  laborers  and  materialmen  unless  they 
commence  the  action  contemplated  by  section 
140QX,  and  then  the  assignment  is  without 
force  only  to  the  extent  of  the  amount  neces- 
sary to  satisfy  the  claims  of  the  laborers  and 
materialmen.  Such  an  assignment  is  th»«- 
fore  not  void,  but,  by  reason  of  the  provistons 
of  section  1400x,  it  is  merely  subject  to  the 
claims  of  laborers  and  materialmen  in  case 
such  claims  are  sought  to  be  enforced  as  pro- 
vided in  said  section. 

[3]  While  In  this  case  not  all  of  the  labor 
and  material  datmants  commenced  s^Mumte 
actions,  yet  they  all  have  set  forth  their 
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claims  pursuant  to  section  1400x  in  plain- 
tzlCTs  action,  and  did  so  before  tbe  contract 
price  was  paid  to  the  contractors  by  tbe 
plaintiff.  As  we  construe  that  section,  It  is 
not  absolutely  ^sentlal  that  each  claimant 
t>rtnK  a  separate  action,  and  thus  fritter 
away  a  large  portion  of  the  fund  In  court 
costs.  We  think  that  he  may  appear  in  any 
pending  action  In  which  the  fund  is  in  ques- 
tion, and  may  therein  set  up  his  claim,  or 
one  of  the  claimants  may  bring  an  action, 
and  all  or  any  number  of  them  may  intervene 
in  that  action  and  enforce  their  rights,  in 
pursuing  either  method  the  provisions  of  the 
statute  are  substantially  complied  with,  and 
no  prejudice  can  result  to  any  one. 

We  have  refrained  from  discussing  the  oth- 
er reasons,  equitable  and  otherwise,  argued 
by  counsel,  why  the  assignment  In  this  case 
should  not  prevail  as  against  the  laborers 
and  materialmen  for  the  reason  that  we  pre- 
fer to  base  this  decision  squarely  upon  the 
statutes  of  this  state  as  we  understand  them, 
and  thus  avoid  any  misunderstanding  re- 
specting the  scope  and  effect  of  this  decision 
respecting  the  claims  of  laborers  and  materi- 
almen against  contractors  who  have  bound 
themselves  to  construct  public  buildings  and 
to  furnish  and  pay  for  all  the  labor  and  ma- 
terial required  to  complete  siicta  buildings. 
While  counsel  have  not  cited  any  ease  precise- 
ly in  point,  and  by  an  independent  search  we 
have  beeo.  unable  to  find  any  sudi  case,  yet 
the  following  cases  wUl  be  found  to  fully 
sustain  the  principles  we  hare  Invoked  in 
arriving  at  the  foregoing  conclusions:  Burr 
V.  Massachusetts  Sdiool  for  Feeble-Minded, 
197  Mass.  357,  83  N.  E.  883;  Union  Padflc 
Ry.  Co.  V.  Douglas  County  Bank,  42  Neb. 
469,  60  N.  W.  886 ;  Mechanics',  etc.,  Bank  v. 
Mayor,  58  How.  Prac.  (N.  T.)  207;  Independ- 
ent School  District  v.  Mardis,  106  Iowa,  295, 
76  N.  W.  794.  While  many  more  cases  are 
cited  by  counsel,  and  no  doubt  In  at  least 
some  of  them  the  decisions  are  based  upon 
the  same  principles,  yet  the  foregoing  are 
ample  to  illustrate  the  principle  we  have  at- 
tempted to  apply  in  this  case.  .In  Union  Pac. 
Ry.  Co.  T.  Douglas  County  Bank,  supra,  the 
Suprone  Court  of  Nebraska  applied  the  doc- 
trine we  have  herein  announced  req)ectlng 
the  rights  of  the  contractor  to  assign  the 
proceeds  arising  from  a  contract  wherein  he 
had  agreed  to  pay  for  the  labor  necessary  to 
perfmrm  the  sama  The  court  there  held, 
purely  upon  equitable  grounds,  that,  entirely 
independent  of  tbe  statute,  tbe  assignee,  who 
had  had  knowledge  of  the  provisions  of  the 
contract  that  the  contractor  was  bound  to 
pay  Uie  laborers,  took  the  assignment  sub- 
ject to  the  stipulations  of  the  contract  and 
subject  to  tbe  rights  of  the  labor  clalmauts. 
We  need  not  go  to  tbat  extent  here,  since  tbe 
provisions  of  section  1400x  make  such  assign- 
ments subject  to  the  rights  of  both  the  la- 
borers and  materialmen  who  have  performed 
labor  or  furnished  material,  or  both,  to  tbe 


contractor,  to  ccHnplete  his  contract  to  erect 
a  public  building. 

[4]  AK>eIIant's  counsel,  however,  also  in- 
sist that  the  district  court  erred  in  not  hold- 
ing the  plaintiff  liable  upon  the  ground 
that  it  had  failed  to  require  the  contractors 
to  execute  the  bond  provided  for  in  chapter 
68,  supra.  It  Is  manifest,  however,  that  the 
bond  there  provided  for  was  not  Intended  for 
the  benefit  of  the  appellant,  and  hence  it 
cannot  complain  that  it  was  not  given. 
That  such  is  the  law  is  clearly  held  in  United 
States,  ete.,  Co.  v.  Bundle,  107  Fed.  227,  46  C. 
C.  A.  251,  52  li.  R.  A.  505. 

It  is  further  contended  that,  inasmuch  as 
the  appellant  advanced  money  to  the  con- 
tractors with  which  to  pay  for  labor  per- 
formed and  material  furnished  in  the  con- 
struction of  plaintiff's  sdiool  building,  for 
tbat  reascw  appellant  should  be  subrogated  to 
tbe  rights  of  tbe  laborers  and  materialmen 
to  tbe  extent  tbat  the  fund  provided  by  it 
paid  for  labor  and  material.  Tbe  district 
court  ruled  that  tbe  rights  of  subrogation 
did  not  apply  In  this  case.  In  that  ruling  we 
fully  concur  with  the  district  court  Under 
the  facts  and  circumstances  of  this  case  tbe 
doctrine  of  subrogation  cannot  be  given  ap- 
plication. We  have  held  tbat  appellant's  as- 
signment was  subject  to  the  rights  of  the 
claimants  for  labor  and  material.  If  it  were 
now  held  that  it  should  nevertheless  obtain 
the  fund  under  the  doctrine  of  sifbrogation 
it  would  merely  nullify  the  holding  that  the 
claims  for  labor  and  material  were  para- 
mount to  the  rights  of  the  assignee.  There 
are  otbeP  reasons  why  the  doctrine  of  subro- 
gation cannot  be  applied  in  this  case,  but  It  is 
not  necessary  to  enlarge  upon  them.  The  fore- 
going suJllciently  covers  all  tbe  asdgnments. 
Tbe  judgment  of  the  district  court  is  there- 
fore afilrmed,  with  costs. 

McCARTY  and  CORFMAN,  JJ.,  concur. 

JOSEPH  NELSON  SUPPLY  CO.  v.  LEARY 

et  al.    (No.  2987.) 

(Supreme  Court  of  Utah.    April  19,  1917.) 

1.  Schools  and  School  Distbicts  «=>86(2)— 
constbuotion  contbacts  —  elohts  of  la- 
BORERS AND    MATEBIALM£N. 

Under  Comp.  Laws  1907,  §  J.400x,  authoris- 
ing persons  furnishing  labor  or  materials  to  any 
principal  contractor  for  the  construction  of  any 
public  work  for  any  Bcbool  district,  etc.,  to  sue 
the  contractor  and  the  sdiool  district  and  to 
have  judgment  against  the  district  for  any 
amount  due  from  it  to  the  contractor,  an  as- 
signee of  the  contract  price  in  whole  or  in  part 
takes  bis  assignment  subject  to  claims  for  labor 
and  materials.! 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §§  208-205.] 

2.  Schools  and  School  Districts  «=386(2)— 

CONSTBUCTION    CONTBACTS  —  RiOHTS   OF   La- 
BOSER8   AND   MATERIALMEN. 

Under  Ctrnip.  Laws  1907,  |  1400x,  one  fur- 
nishing labor  or  materials  to  a  contractor  for  the 


*  Soutb  HIgb  School  District  e(  Summit  County  v. 
McMillan  Paper  ft  Supply  Co.,  164  Pac.  1041. 
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oonstraction  of  a  ichool  btiildingr  acquired  a 
preferential  rigrbt  aerainst  the  contract  price  so 
far  as  necessary  to  satisfy  its  claim. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Digr.  Si  203-205.) 

3.  Bankbuptct  €=>215  —  Enforcement  of 

LlINS— JUBISniCTlON   OF  STATE   COURTS. 

Thouffh  actions  by  materiBlmen  to  enforce 
their  preferential  right  against  moneys  dae  a 
oontractor  from  a  school  district  under  Comp. 
Laws  1907,  {  1400i,  were  commenced  within 
four  months  before  the  contractor's  bankruptcy, 
the  state  court  would  retain  jurisdiction  as 
such  a  preferential  right  or  lien  is  not  super- 
seded or  affected  by  an  adjudication  in  bank- 
ruptcy.* 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  K  324-326.] 

4.  Bankbuptct  iS=3363— Pkoof  of  Claimb— 
Effbct. 

The  mtiterialmen  did  not  waire  their  right 
to  prosecute  their  actions  in  the  state  court  by 
filing  their  claims  with  the  referee  in  bankruptcy 
where  they  did  so  without  prejudice  to  their 
rights  to  prosecute  snch  actions. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {§  550-554.] 

5.  SOHOOLB  AND  SCIIOOI,  DISTRICTS  €=86(2)— 

Buildings— CoNTBAOTS— Failure  to  Take 

Bond— Liability. 
Under  Laws  1909,  c.  68,  providing  that  any 
person  contracting  with  any  school  district,  etc., 
for  the  construction  of  any  public  building  or 
public  work  shall  b«  required  to  execute  a  bond 
for  the  performance  of  the  contract  and  with  the 
additional  obligation  that  the  contractor  shall 
promptly  make  payment  for  labor  and  materials, 
the  failure  of  a  school  district  to  require  a  bond 
conditioned  for  the  payment  of  labor  and  ma- 
terials did  not  make  defendant  liable  for  claims 
of  that  character,  even  assuming  that  the  stat- 
ute imposes  on  the  school  district  the  duty  of 
requiring  such  bond. 

[H9d.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  S§  203-205.] 

6.  Pabties  «=>83—NoN  join  deb  of  Pasties— 
Right  to  Object. 

Iliat  in  an  action  by  materialmen  to  enforce 
their  preferential  right  against  money  due  the 
contractor  from  a  school  district  other  laborers 
and  materialmen  were  not  before  the  court  was 
not  an  objection  of  which  the  contractor's  trus- 
tee in  bankruptcy  could  avail  himself,  as  those 
not  in  court  had  merely  waived  their  right. 

[Bd.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  §  133.] 

7.  Schools  and  School  Dibtbicts  «=986(2)— 
Construction  Contracts— Riqiits  of  La- 
BOKBBS  AND  Materialmen. 

Under  Comp.  Laws  1907,  f  1400x,  all  par- 
ties furnishing  labor  or  materials  to  a  contractor 
for  the  constrvfction  of  a  school  building  have 
equal  rights  against  moneys  due  the  contractor 
from  the  school  district,  and  no  party  acquires 
any  right  to  priority  by  being  the  first  to  fur- 
nish labor  or  material  or  to  commence  an  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  £S  203-206.1 

Appeal  from  District  Court,  Carbon  Coun- 
ty;   A.  H.  Chrlstensen,  Jndge. 

Consolidated  actions  by  the  Joseph  Nelson 
Snpply  Company  and  others  against  the  Car- 
bon County  High  School  District  and  others, 
in  which  William  H.  Leary  trustee  inter- 
vened. From  the  judgment,  the  plaintiff 
named  and  the  Merchants'  Bank  appeal.  Re- 
versed  and  remanded,  with  directions. 


James  Ingebretsen,  of  Salt  Lake  City,  for 
appellant  Joseph  Nelson  Supply  Co.  In- 
wards &  Wasson,  of  Salt  Lake  City,  for  ap- 
pellant Merchants'  Bank.  3on.  J.  A.  How- 
ell, of  Ogden,  and  Skeen  &  Skeenj  of  Salt 
Lake  City,  for  respondent  Leary.  M.  P.  Braf- 
fet  and  Ferdinand  Erlcksen,  both  of  Salt  Lake 
City,  for  respondent  Carbon  County  High 
School  Dist 

FRICK,  C.  J.  This  action  is  a  consoUda- 
tlon  of  several  actions,  all  of  which  wer» 
commenced  in  the  district  court  of  Carbon 
.county,  Utah. 

The  first  one  was  commenced  by  Chaunc^y 
P.  Overfleld,  the  second  by  the  Joseph  Nelson 
Supply  ComptmS',  hereafter  called  supply 
company.  Both  of  those  actions  were  com- 
menced against  the  Wright-Osbom  Compa- 
ny, hereinafter  styled  contractor,  and  the 
CarbiHi  county  high  school  district,  herein- 
after designated  school  district,  to  recover 
for  material  furnished  to  said  contractor  for 
the  construction  of  a  high  school  building  at 
Price,  Utah,  for  said  school  district  The 
Merchants'  Bank,  hereinafter  called  assignee, 
also  commenced  an  action  against  the  school 
district  to  recover  as  the  assignee  of  said 
contractor  the  contract  price  in  the  hands  of 
said  school  district.  Wm.  H.  Leary  inter- 
vened in  the  consolidated  action  as  the  trus- 
tee in  bankruptcy  of  the  estate  of  said  con- 
tractor, which,  x)endlug  the  action,  was  de- 
clared a  bankrupt,  and  as  such  trustee  claims 
all  of  the  funds  arising  out  of  said  contract 
and  in  the  hands  of  said  school  district  for 
the  general  creditors  of  said  bankrupt. 

The  parties  who  appeared  in  the  action 
Joined  in  a  statement  of  facts  upon  which 
the  district  court  made  conclusions  of  law 
and  entered  Judgment.  The  trustee  prevail- 
ed in  the  district  court  as  against  all  of  the 
other  claimants.  The  supply  company  ap- 
peals. It  is  stipulated,  however,  that  what- 
ever result  is  reached  with  regard  to  the 
claim  of  the  supply  company  shall  also  ap- 
ply to  the  claim  of  Chauncey  P.  Overfleld. 
The  assignee  'has  taken  a  separate  appeal 
which  will  be  separately  considered. 

While  the  statement  of  facts  goes  Into 
great  detail,  yet  the  facts  material  to  this 
decision  are,  we  think,  fairly  reflected  in  the 
following  statement:  On  the  4tb  day  of 
May,  1912,  the  contractor  entered  Into  a  con- 
tract with  the  school  district  to  construct 
a  high  school  building.  Said  contract  was 
completed  on  the  3d  day  of  January,  1913, 
and  the  whole  contract  price  was  then  earn- 
ed and  there  is  due  on  said  contract  the 
sum  of  $2,362.63,  which  sum  said  school  dis- 
trict has  offered  to  pay  into  court,  and 
which,  by  agreement  of  the  interested  par- 
ties to  this  action,  has  been  deposited  in  a 
certain  bank  to  await  the  final  determination 
of  this  action.  The  contractor  furnished  a 
bond  "for  the  faithful  performance  of  said 
contract,"  but  no  other  bond  was  furnished 


4t=>For  other  cases  see  same  topi«  and  KEY-NUMBER  in  all  Key-Numbered  OlxeBU  and  ladezj 
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l>y  or  accepted  from  It.    Prior  to  October  2, 
14J12,  the  supply  company  sold  and  delivered 
1:0  the  contractor  at  Its  Instance  and  request 
oertaln  material  and  supplies  of  the  aggre- 
e«te  value  of  $2,249.47,  all  of  which  were 
sold  and  purchased  for  and  were  actually 
used  in  the  construction  of  said  high  school 
building,  and  no  part  thereof  has  been  paid. 
On  the  20th  day  of  February,  1918,  the  sup- 
I>ly  company  duly  commenced  an  action  in 
the  district  court  of  Carbon  county  against 
the  contractor  and  against  said  school  dis- 
trict pursuant  to  the  provisions   of  Comp. 
Iliaws  1007,  S  1400x,  to  obtain  so  much  of  the 
funds  in  the  bands  of  said  school  district  as 
might  be  necessary  to  satisfy  the  amount  due 
Jot  material  furnished  by  the  supply  com- 
pany to  said  contractor  for  said  high  school 
building.     Channcey   P.   Overfleld   sold   and 
delivered  to  said  contractor  a  stoker  equip- 
ment for  the  aggregate  price  of  $1,168  which 
'was  used  In  and  became  a  part  of  said  high 
school  building,  and  no  part  of  said  sum  has 
been  paid.    On  the  24th  day  of  March,  1913, 
said  Overfleld,  In  order  to  recover  said  sum 
of  $1,168  and  an  additional  sum  of  $171.45, 
assigned  to  him  by  another  claimant  who 
furnished  material  for  said  high  school,  com- 
menced an  action  pursnant  to  said  section 
1400x  against  the  contractor  and  said  school 
district.    On  the  5th  day  of  August,  1912,  the 
contractor  made  an  assignment  in  writing 
■whereby  it  assigned  to  the  assignee  "all  mon- 
eys due  us  or  that  may  hereafter  become  due 
to  UB  for  material  or  labor  furnished,  or 
services  rendered,  under  and  by  virtue  of  a 
certain  contract    ♦    »    •    for  the  furnish- 
ing of  the  plumbing  and  heating  plant  re- 
quired  in   the  construction   of  the   Carbon 
coimty  high  school  building."    Said  assign- 
ment was  on  the  26th  day  of  October,  1912, 
by  the  assignee,  duly  delivered  to  said  school 
district,  and  said  school  district  at  a  duly 
convened  meeting  on  the  said  date  duly  ac- 
cepted said  assignment.    "By  reason"  of  said 
assignment  and  the  acceptance  thereof  the 
assignee  advanced  to  said  contractor  large 
sums  of  money,  which  advances,  excepting 
certain  overdrafts,   were  evidenced  by  cer- 
tain promissory  notes  executed  by  the  con- 
tractor, and  the  payment  of  said  notes  and 
overdrafts  was  Intended  to  be  secured  by 
the  assignment  aforesaid.     No  part  of  the 
amount  evidenced  by  said  promissory  notes, 
nor  of  said  overdrafts,  has  been  paid  to  the 
assignee.    None  of  those  who  furnished  ma- 
terial for  said  high  school  building,  nor  said 
trustee  in  bankruptcy,  nor  any  of  the  cred- 
itors of  said  contractor,  "had  actual  notice 
or  knowledge  of  said  assignment"  to  the  as- 
signee, and  all  of  said  material  claimants 
"advanced  credit  and  performed  work  and 
furnished  material  believing  their  accounts 
would  be  secured  by  and  paid  from  the  con- 
tract price  provided  in  said  contract."    The 
total  amount  of  claims  that  have  been  filed 
with  the  referee  In  bankruptcy  against  the 


bankrupt  estate  exceeds  the  sum  of  $28,000. 
It  Is  also  found  that  both  the  supi>Iy  com- 
pany and  said  Overfleld  flled  their  claims 
with  the  referee  in  bankruptcy.  Those 
claims  were,  however,  flled  subject  to  the 
pending  actions,  and,  as  appears  from  the 
claims,  were  "flled  without  prejudice  to  the 
right  of  claimants  to  pcoceed  with  said  ac- 
tions and  to  obtain  the  relief  therein  de- 
manded." 

We  have  aimed  to  eliminate  all  matters 
from  the  foregoing  statement  of  facts  which, 
In  our  Judgment,  are  immaterial  to  the  right 
of  the  materlalmoi  to  recover  under  section 
1400x,  and  by  reason  of  which  a  recovery  Is 
sought  on  other  grounds.  We  have  done  so 
because  we  prefer  to  rest  the  recovery  of  the 
laborers  and  materialmen  squarely  upon  the 
provisions  of  section  1400x. 

As  before  stated,  the  court,  In  its  conclu- 
sions of  law,  in  effect,  held  that  the  labor 
and  material  claimants  had  acquired  no  Hen 
under  section  1400x;  that  the  assignee  had 
acquired  no  rights  by  the  assignment;  that 
the  said  court  was  without  jurisdiction,  and 
that  the  whole  fund  in  litigation,  which  is 
the  unpaid  portion  of  the  contract  price  for 
the  erection  of  said  high  school  building, 
should  be  awarded  to  the  trustee  In  bank- 
ruptcy to  be  administered  by  him  under  the 
direction  of  the  bankruptcy  court  The 
claimants  who  furnished  material  to  the  con- 
tractor for  said  high  school  building,  as  well 
as  the  assignee,  assail  the  conclusions  of 
law  and  judgment  and  Insist  that  both  are 
erroneous. 

[1]  It  is  more  convenient  to  dispose  of  the 
assignee's  appeal  first.  For  the  reasons  stat- 
ed in  the  case  of  South  High  School  District 
of  Summit  County  v.  McMillan  P.  &  S.  Co.  et 
al..  Just  decided,  164  Pac.  1041,  the  appeal  of 
the  assignee  cannot  prevail.  In  that  case  we 
expressly  held  that  a  person  who  claims  the 
contract  price,  in  whole  or  in  part,  which  is 
due  to  the  contractor  for  the  erection  of  a 
public  building  has  been  assigned  to  him, 
takes  the  assignment  subject  to  the  claims 
for  labor  performed  and  material  famished 
to  the  contractor,  which  was  by  him  used  in 
the  performance  of  his  contract,  and  which 
contract  was  entered  into  pursuant  to  Comp. 
Laws  1907,  §  1400x,  which  section  we  there 
copied  in  full,  and  to  which  we  shall  merely 
refer  in  this  opinion.  In  view,  therefore, 
that  the  fund  in  question  is  insufficient  to 
satisfy  the  preferred  claims  for  labor  per- 
formed and  material  furnished  to  the  con- 
tractor, there  Is  but  one  conclusion  permis- 
sible, and  that  is  that  the  district  court  com- 
mitted no  error  as  against  the  assignee  in 
denying  its  claim  against  the  fund  in  liti- 
gation. 

[2, 3]  With  respect  to  the  appeal  of  the 
supply  company  the  case  Is  different.  In  so 
far  as  the  question  of  preferential  right  to, 
or  lien  against,  the  unpaid  contract  price 
here  In  question  Is  concerned,  the  ca^e  we    . 
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have  fast  referred  to  also  determines  that 
question  in  favor  of  the  supply  company. 
For  the  reasons  there  stated,  the  supply 
sompany,  in  common  with  all  other  claimants 
for  labor  performed  or  material  furnished 
to  the  contractor  in  this  case,  acquired  a  pref- 
erential right  against  the  contract  price  so 
far  as  that  was  necessary  to  satisfy  its  claim 
against  the  contractor  for  material  furnished 
to  it  for  the  high  school  building.  The  trus- 
tee in  bankruptcy,  however,  contends  that,  In 
view  that  the  actions  of  the  supply  company 
and  of  Mr.  Overfleld  were  commenced  with- 
in four  months  of  the  filing  of  the  petition 
In  bankruptcy  pursuant  to  which  the  con- 
tractor was  adjudicated  a  bankrupt,  for  that 
reason  the  state  court  is  without  Jurisdic- 
tion to  determine  the  question  of  liens  or 
preferential  claims  against  said  fund,  and 
that  the  whole  matter  should  be  transferred 
to  the  bankruptcy  court,  and  the  bankrupt's 
estate  should  be  there  administered.  If  the 
preferential  rights  or  so-called  liens  of  those 
who  performed  labor  for  or  furnished  ma- 
terial to  the  contractor  in  this  case  had  beea 
created  by  contract  within  four  months,  or 
If  the,  liens  were  created  by  court  proceed- 
ings, like  attachments  or  kindred  liens,  or 
where,  as  in  the  case  of  In  re  Bombino,  44 
Utah,  141,  138  Pac.  1155,  the  act  which  cre- 
ates the  alleged  lien  in  itself  constitutes  an 
act  of  bankruptcy  like  a  preferential  assign- 
ment in  state  Insolvency  proceedings,  then 
the  contention  of  the  trustee  In  bankruptcy 
would  have  much  force.  A  mechanic's  lien, 
however,  or  a  preferential  right  or  lien 
whicOi  is  created  by  section  1400x,  supra.  Is 
not  superseded  or  affected  by  an  adjudication 
in  bankruptcy  in  case  an  action  is  pending 
to  enforce  such  lien  or  preferential  right  in 
the  state  court  when  the  bankruptcy  pro- 
ceedings are  instituted.  In  such  event  a 
state  court  that  has  acquired  Jurisdiction 
usually  retains  It  The  parties  may,  how- 
ever, by  agreement,  transfer  the  matter  to 
the  bankruptcy  court  If  they  choose  to  do  so. 
The  whole  question  is  fully  discussed  by  the 
author  in  2  Remington  on  Bankruptcy  (2d 
Ed.)  f  1699  et  seq.  In  section  1165  of  the 
same  volume  It  is  said : 

"Without  consent  of  the  parties,  the  state 
court  is  the  proper  foram,  ichere  it  u  not  the 
ovmer,  but  the  contractor  or  subcontractor,  who 
w  the  bankrupt,  and  where  third  parties  claim 
interests."     (Italics  ours.) 

In  Collier  on  Bankruptcy  (9th  Eld.)  p.  945, 
the  anthor  says : 

"A  laborer's  or  materialman's  lien  for  labor 
performed  for  or  materials  furnished  to  a  8ul>- 
contractoT  is  not  affected  by  the  banlcruptc;  of 
the  subcontractor." 

In  re  Kerby-Dennls  Co.,  95  Fed.  116,  36 
C.  C.  A.  677,  the  law  is  stated  in  the  third 
headnote  in  the  following  words: 

"A  statutory  lien  for  the  wages  of  labor  is  not 
dissolved  or  annulled  by  proceedings  in  bank- 
ruptcy against  the  employer  merely  because  such 
Hens  are  not  expressly  preserved  b3[  the  Bank- 
ruptcy Act.    On  the  contrary,  the  intention  of 


the  Bankruptcy  Act  is  to  protect  all  liens,  wheth- 
er arising  by  contract  or  by  statute,  except  only 
such  as  are  expressly  declared  to  be  annulled  or 
invalidated." 

In  Henderson  v.  Mayer,  225  C.  8.  631,  32 
Sup.  Ct.  699,  56  Ik  Ed.  1233,  Mr.  Joatice  La- 
mar, in  speaking  for  the  United  States  Su- 
preme Court,  after  referring  to  the  limg 
that  are  superseded  or  affected  by  bankrupt- 
cy proceedings,  in  the  course  of  the  opinioo 
says: 

"But  the  statute  was  not  intended  to  lessen 
rights 'which  already  existed,  nor  to  defeat  tbow 
inchoate  liens  given  by  statute,  of  which  all 
creditors  were  bound  to  take  notice,  and  subject 
to  which  they  are  presumed  to  have  contracM 
when  they  dealt  with  the  insolvent.  Liens  in 
favor  of  laborers,  mechanics,  and  contracton 
are  of  this  character;  and  although  they  may 
be  perfected  by  record  or  foreclosure  within  four 
months  of  the  bankruptcy,  they  are  not  created 
by  judgments,  nor  are  tiiey  treated  as  baris; 
been  'obtained  through  legal  proceedings.' " 

To  the  same  effect  are  South  End,  etc 
Co.  V.  Harben  (N.  J.)  52  Aa  1127;  In  te 
Grissler,  136  Fed.  754,  69  C.  C.  A.  406,  13 
Am.  Bankr.  Rep.  508 ;  Savings  Bank  v.  Jewel- 
ry Co.,  123  Iowa,  432,  99  N.  W.  121,  12  Am. 
Bankr.  Rep.  781 ;  In  re  Horton,  102  Fed.  9S6. 
43  C.  C.  A.  87;  Moreau  Lumber  Co.  v.  Joha- 
son,  29  N.  D.  113,  150  N.  W.  563,  L.  B.  A 
1915F,  1132. 

As  pointed  out  In  the  case  of  South  High 
School  District  of  Summit  County  v.  Mc- 
Millan P.  &  S.  Co.,  supra,  the  preferential 
right  or  lien  in  this  case  exists  by  virtue 
of  our  statute  (section  1400x)  and  hence 
comes  within  the  doctrine  of  the  authorities 
to  which  we  have  Just  referred.  Moreover, 
the  sole  question  respecting  the  claimants' 
rights  to  the  fund  In  question  arises  by  tIi- 
tne  of  the  laws  of  this  state,  and  there  is  no 
good  reason,  either  legal  or  otherwise,  why 
the  state  courts  should  not  be  permitted  to 
pass  upon  and  adjudicate  the  questions  that 
are  involved.  . 

In  view  that  we  are  constrained  to  bold 
that  all  of  the  fund  In  question  here  most 
be  distributed  among  the  claimants  who  ue 
p£j-ties  to  this  action,  there  will  be  nothing 
to  administer  upon  by  the  trustee  In  bank- 
ruptcy. But,  even  If  the  fund  exceeded  the 
claims  of  the  materialmen,  still  the  state 
court  could  determine  the  questions  Involved 
and  order  those  claims  satisfied  out  of  the 
fund  and  torn  the  remainder,  if  any,  over  to 
the  bankruptcy  court  to  be  there  adminis- 
tered. 

[4]  The  trustee  In  bankruptcy,  however, 
also  contends  that  the  supply  company  and 
Mr.  Overfleld  have  waived  their  rights  to 
have  the  questions  Involved  here  adjudicated 
by  the  state  court,  for  the  reason  that  thej 
filed  their  claims  with  the  referee  in  bank- 
ruptcy as  hereinbefore  stated.  In  filing  the 
claims  with  the  referee  the  claimants,  how- 
ever, did  so  without  prejudice  to  their  rights 
to  prosecute  their  actions  in  the  state  coort 
In  the  case  of  American  Woolen  Co.  v.  Maag- 
et,  86  Conn.  234,  85  Atl.  583.  Ann.  Cos.  1913II, 
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889,  It  1b  expressly  held  tbat  where,  as  In 
tbe  case  at  bar,  a  claim  Is  filed  with  the 
referee  without  prejudice,  the  claimant  does 
not  -waive  his  right  to  proceed  with  tbe  ac- 
tion pendldg  in  the  state  court  That  case 
Is  decisive  of  this  question. 

[6]  It  Is  next  contended  by  the  trustee  tn 
bankruptcy  that  In  failing  to  require  the 
contractor  to  execute  the  bond  required  by 
chapter  68.  Laws  Utah  1909,  p.  U5,  the 
school  district  Is  liable  for  all  unpaid  claims 
of  that  character.  Chapter  68,  aforesaid,  so 
far  as  material  here,  provides: 

"Any  person  or  persons  entering  into  a  formal 
contract  with  the  state,  any  state  institution, 
county,  city,  town,  village  or  school  district,  for 
the  construction  c^  any  public  building,  or  ttie 
prosecution  and  completion  of  any  public  work 
or  improvements,  or  for  repairs  upon  any  public 
building,  public  worlc  or  improvement,  shall  be 
required  before  commencing  such  work  to  exe- 
cute a  penal  bond,  with  good  and  sufficient 
surety  or  sureties,  for  the  faithful  performance 
of  said  cbntract,  with  the  additional  obligation 
that  such  contractor  or  contractors  stiall  prompt- 
ly make  payment  to  all  persons  supplying  labor 
and  material  used  in  the  prosecution  of  the  work 
provided  for  in  such  contract;  and  any  person, 
company,  association  or  corporation  who  has 
furnished  labor  or  material  used  in  the  construc- 
tion or  repair  of  any  public  building,  public  work 
or  improvement,  i>ayment  for  which  baa  not  been 
made,  shall  have  the  right  to  intervene  and  be 
made  a  party  to  an^  action  instituted  by  tbe 
obligee  on  tbe  bond  of  the  contractor,  and  to 
have  their  rights  and  claims  adjudicated  In 
such  acticm  and  judgment  rendered  thereon  sub- 
ject, however,  to  the  priority  of  the  claim  and 
judgment  of  the  obligee  therein." 

While  a  nomber  of  cases  from  different 
states  are  dted  by  counsel,  yet  there  is  only 
one  case  In  which,  under  a  statute  like  ours, 
It  has  directly  been  held  that  the  school  dis- 
trict is  liable  for  failing  to  exact  such  a 
bond  from  the  contractor.  Northwest  Steel 
Co.  V.  School  District,  76  Or.  321,  148  Pac. 
1134,  U  B.  A.  1915F,  629.  While  In  the  case 
just  dted  the  case  of  Owen  v.  Hill,  67  Mich. 
43,  34  N.  W,  649,  is  referred  to,  yet  the  stat- 
ute passed  on  by  the  Michigan  court  was 
much  stronger  than  ours,  and  in  that  case 
the  question  discussed  was  whether  the  In- 
dividual members  composing  the  board  of 
trustees  were  liable  for  negligence  In  fall- 
ing to  require  the  contractor  to  execute  such 
a  bond.  They  were  held  liable  by  a  divided 
court.  In  Plummer  v.  Kennedy,  72  Mich. 
298,  40  N.  W.  433,  the  same  question  was 
ageln  before  the  Supreme  Court  of  Michigan, 
and  in  that  case  tbe  statute  was  held  consti- 
tutional, and  there  again,  by  a  divided  court, 
the  individuals  were  held  liable  for  negli- 
gence. The  Michigan  statute  passed  on  In 
that  case  reads  as  follows: 

"That  when  public  buildings  or  other  public 
works  are  about  to  be  built,  repaired,  or  orna- 
mented under  contract,  at  the  expense  of  this 
state,  or  of  any  county,  dty,  village,  township, 
or  school  district  thereof,  upon  which  buildings 
or  works  liens  might  attach  for  labor  or  ma- 
terials if  belonging  to  private  persons,  it  shall 
be  tbe  duty  of  the  board,  officers,  or  agents  con- 
tracting on  behalf  of  the  state,  county,  city, 
village,  township,  or  school  district  to  require 
sufficient  security  by  bond  for  the  payment  by 


the  contractor,  and  all  subcontractors,  for  all 
labor  performed  or  materials  furnished  in  the 
erection,  repairing,  or  ornamenting  of  such 
building."  Pub.  Acts  18S3,  No.  94,  as  amended 
by  Pub.  Acts  1885,  No.  45. 

A  contrary  conclusion  was,  however,  reach- 
ed under  statutes  similar  to  the  Michigan 
statute  by  the  Supreme  Court  of  Minnesota 
in  Ihk  v.  Duluth  City,  58  Minn.  182,  59  N. 
W.  960,  and  in  Kansas  in  Freeman  v.  City 
of  Chanute,  63  Kan.  573,  66  Pac.  647.  In 
the  following  cases  similar  statutes  have 
been  discussed:  Pressed  Brick  Co.  v.  School 
District,  79  Mo.  App.  669;  Plumbing  Supply 
Co.  T.  Board  of  Education,  32  S.  D.  270,  142 
N.  W.  1131;  Monnler  v.  Godbold,  116  La. 
165,  40  South.  604,  5  L.  R.  A.  (N.  S.)  463, 
7  Ann.  Cas.  768;  Blanchard  v.  Bums,  110 
Ark.  515,  162  S.  W.  63,  49  L.  R.  A.  (N.  S.) 
1199.  In  all  of  those  cases  what  is  decided 
is  that  the  members  composing  the  school 
boards  were  not  individually  liable.  It  is 
not  held,  however,  that  the  school  districts 
were  liable.  In  the  case  at  bar  the  question 
of  whether  the  individual  members  are  or  are 
not  liable  is  not  before  us.  They  are  not  par- 
ties to  the  action  and  did  not  join  in  the 
statement  of  facts,  and  hence  have  not  had 
their  day  in  court.  The  question  then  is: 
Is  the  school  district  liable  under  our  stat- 
ute? It  would  seem  that  a  mere  cursory 
reading  of  chapter  68,  supra,  would  convince 
any  one  that  it  was  not  the  intention  of  the 
Legislature  to  penalize  the  taxiwyers  be- 
cause the  trustees  may  fall  or  overlook  the 
necessity  of  requiring  the  contractor  to  ex- 
ecute the  statutory  bond  to  secure  the  pay- 
ment of  those  who  have  supplied  either  la- 
bor or  material,  or  both,  to  the  contractor 
to  complete  the  school  buUdlng  that  is  being 
constructed.  Indeed,  the  statute  does  not  in 
express  terms  Impose  the  duty  dther  upon 
the  school  district  or  upon  the  trustees  to 
exact  the  bond.  What  is  said  is  that  any 
person  entering  into  a  contract  "with  the 
state,  any  state  institution,  *  •  *  or 
school  district  •  •  •  shall  be  required 
before  commendng  such  work  to  execute  a 
penal  bond  •  •  •  that  such  contractor 
or  contractors  shall  promptly  make  payment 
to  all  persons  supplying  labor  and  material 
used  in  tbe  prosecution  of  the  work  provided 
for  In  said  contract"  No  special  duty  is 
thus  imposed  on  any  one  save  the  person  en- 
tering into  the  contract  He  shall  be  re- 
quired to  execute  a  bond,  no  one  else.  The 
phrase  "shall  be  refjuired"  is  no  stronger  than 
if  the  phrase  "is  hereby  required"  had  been 
used. 

Again,  the  state  is  included  with  all  the 
other  subdivisions,  and  the  state  cannot, 
without  its  consent,  be-  sued.  All  the  other 
subdivisions  are  merely  arms  of  the  state 
government,  and  it  cannot  be  reasonably  as- 
sumed that  it  was  intended  that  those  should 
become  liable  for  failure  to  take  a  bond  while 
the  state  Itself  remains  Immune.  Moreover, 
there  is  absolutely  nothing  contained^  Uie     j 
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Statute  from  which  one  may  dednce  by  on- 
avoidable  Inference  that  the  Legislature  in- 
tended to  impose  the  drastic  consequences 
contended  for  by  the  trustee  in  bankruptcy. 
The  innocent  taxpayers  should  not  be  doubly 
penalized  unless  the  statute  in  clear  and  ex- 
press terms,  or  at  least  by  unavoidable  Im- 
plication, has  imposed  Eiuch  consequences. 
Although  it  were  held  that  "shall  be  requir- 
ed" refers  to  the  school  district  rather  than 
to  the  person  contracting,  yet  that,  standing 
alone,  cannot  be  construed  so  as  to  make 
the  district  liable.  To  so  construe  the  stat- 
ute we  must  Import  something  into  It  Nor, 
In  view  of  the  construction  and  effect  that 
we  have  placed  on  section  1400x  in  the  case 
of  South  High  School  District  of  Summit 
County  V.  McMillan  P.  it  8.  Co.,  supra,  and 
again  In  this  case,  is  such  a  drastic  construc- 
tion and  result  necessary.  Under  «iur  stat- 
ute any  one  interested  may  demand  that  a 
bond  be  executed  or  required,  and  if,  after 
demand,  the  school  trustees  should  still  re- 
fuse to  act,  then,  as  pointed  out  in  the  case 
cited  from  Kansas,  the  refusal  would  be 
willful,  and  a  different  result  might  follow. 
No  reason  is  given  by  the  Oregon  Supreme 
Court  why  the  statute  should  receive  the 
construction  placed  upon  it  by  that  court. 
We  are  therefore  unable  to  concur  in  the 
conclusions  readied  by  that  court.  Upon  the 
other  hand,  we  are  clearly  of  the  opinion 
that  It  was  not  the  intention  of  the  Legisla- 
ture to  impose  a  liability  upon  the  school 
districts  of  this  state  for  the  mere  failure 
to  exact  the  bond  provided  for  in  chapter 
68,  supra,  'unless,  as  suggested,  the  failure 
is  a  wUlful  one. 

[8]  It  is  next  suggested  by  the  trustee  in 
bankruptcy  th^t  those  who  performed  labor 
and  furnished  material  for  the  high  school 
building  are  not  all  before  the  court.  There 
is  absolutely  nothing  in  the  record  indicating 
that  they  are  not  all  before  the  court.  If 
it  were  true,  however,  that  not  all  of  that 
class  availed  themselves  of  their  rights,  that, 
standing  alone,  would  hardly  be  a  reason 
why  those  who  did  so  should  be  deprived  of 
theira  If  there  are  some  who  did  not  go 
Into  court  piursuant  to  section  1400x,  they 
have  merely  waived  something  they  could 
waive,  and  the  trustee  in  bankruptcy  cannot 
avail  himself  of  their  failure  to  act 

[7]  Another  question  argued  was  whether 
there  is  any  priority  as  between  or  among 
those  who  have  claims  for  labor  performed 
or  material  furnished  to  the  contractor  who 
constructs  a  public  building  and  where  the 
dadms  are  based  upon  section  1400x.  We 
are  clearly  of  the  opinion  that  there  can  be 
no  priority  between  or  among  those  who  pre- 
sent claims  under  said  section.  The  provi- 
sions of  that  section  clearly  imply  that  all 
in  the  same  class  shall  be  equally  protected 
in  their  rights,  and  not  that  the  first  comer 
should  be  first  served.     It  is  Just  as  neces- 


sary and  quite  as  important  to  pcrfortt  the 
last  labor  or. to  furnish  the  last  material  for 
a  building  as  it  is  to  perform  the  first  laiwr 
and  to  furnish  the  first  materiaL  The  rights 
of  all  are  therefore  equal.  And,  as  we  bare 
seen,  the  action  that  may  be  commenced  by 
any  one  or  more  merely  is  commenced  to 
enforce,  and  not  to  create,  the  right;  tlien- 
fore  any  action  that  may  be  commenced  does 
not  give  priority.  All  may  intervene  in  ow 
action  or  may  bring  separate  actions,  it 
would  be  preferable,  however,  to  save  the 
fund  that  all  should  intervene  in  one  acdoo. 
We  think,  therefore,  that  no  priority  was  in- 
tended and  none  can  be  given  by  the  courts. 
Where  the  fund  in  the  hands  of  the  public 
corporation  is  insufficient,  therefore,  to  sat- 
isfy all  claims  for  labor  performed  and  ma- 
terial furnished  to  the  contractor,  the  eoart 
shcnild  distribute  the  fund  among  those  who 
are  in  court  claiming  their  rights  under  sec- 
tion 1400x  in  the  proportion  that  th^r  claims 
bear  to  the  whole  fund  that  is  in  the  hands 
of  the  public  corporation. 

The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court 
of  Carbon  county,  with  directions  to  set 
aside  the  conclusions  of  law  and  to  make 
conclusions  of  law  in  conformity  with  this 
opinion,  and  to  enter  Judgment  in  favor  of 
the  appellant  supply  company,  and  In  favor 
of  Chauncey  P.  Overfleld,  in  accordance  with 
the.  stipulation  of  the  parties  governing  his 
claim;  the  supply  company  to  recover  Its 
costs  on  appeal;  all  the  other  parties  to  pay 
the  costs  Incurred  by  each. 

McCABTX  and  OORFMAN,  JJ,,  concur. 


GEORGE  A.  LOWE  &  CO.  et  aL  v.  LEART 

et  al.    (No.  2986.) 

(Supreme  Court  of  Utah.     April  19,  1917.) 

1.  Bankbcptct    «=>192    —    Matekialmen's 

Ij  F  N  &-~P  RXO  BIT  T . 

Under  Comp.  Laws  1907,  {  1400i,  autho^ 
iziog  any  person  furnishing  materials  to  any 
principal  contractor  for  the  construction  of  any 
public  work,  for  a  school  district,  etc.,  to  sue 
the  contractor  and  the  school  district  and  recov- 
er judgment  against  the  district  for  the  amount 
due  from  it  to  the  contractor,  or  a  sufficient 
amount  thereof  to  pay  the  judgment  against  the 
contractor,  the  rights  of  materialmen  to  a  fund 
due  the  contractor  from  a  school  district  are  su- 
prior  to  the  rights  of  the  contractor's  trustee  in 
bankruptcy.!- 

[Ed.  Note.— Eor  other  cases,  aee  Bankruptcy, 
Cent  Dig.  {  294.] 

2.  Appeal  and  Ebbob  9=91119  —  Relief  to 
Pabties  Not  Appealino. 

Where,  in  consolidated  actions  by  material- 
men against  a  contractor  and  a  school  district, 
the  trial  court  rendered  judgment  in  favor  of  the 
contractor's  trustee  in  bankruptcy  for  the  fund 
due  the  contractor  from  the  school  district,  and 
part  only  of  the  materialmen  appealed,  those  not 
appealing  waived  their  rights  to  participate  in 


'  South  High  School  Dlst.  of  Summit  Countr  T. 
McMillan  P.  ft  3.  Co.,  164  Pao.  1041 ;  Joseph  Nriwo 
Supply  Co.  V.  Leary,  lt4  Pac.  1047. 
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the  fmd^  and  were  not  entitled  to  relief  on  ap- 
peal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  32?4,  S295,  4415,  44ia] 

8.    SCHOOUS  AND  SCHOOI.  DlSISICTS  €=>8C(2)— 

Rights  of  Labobers  ard  MATEBiAUiBN— 

PBI  O  W.TTT1CR 

Under  Comp.  Laws  1907,  {  140(>!C,  there 
can  be  no  preteenceti  aa  betwe«i  materialmen 
claiming  a  fund  due  a  contractor  from  a  ucbool 
district  by  reason  of  priority  in  commencing  ac- 
tion to  enforce  rights  against  such  fund,  as  the 
preferential  right  to  the  fund  is  given  by  the 
statute,  and  the  action  is  merely  to  enforce  the 
right  2 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ;S  20S-205.] 

Appeal  trom  Di-strict  Court,  Juab  County; 
Joshua  Greenwood,  Judge. 

Consolidated  actions  by  George  A.  Lowe  &  Co. 
and  others  against  the  Wright-Osbom  Company 
and  others,  in  which  WiUiam  H.  Leary,  trustee, 
intervened.  From  an  adverse  judgment,  certain 
of  the  plaintiffs  appeal.  Reversed  and  remand- 
ed, with  directions. 

Marioneaux,  Stott  ft  Bedc,  of  Salt  Lake  City, 
for  appelant  George  A.  Lowe  &  Co.  Dey,  Hop- 
paugh  &  F^ian,  of  Salt  Lake  City,  for  appel- 
lant Improved  Press  Bricic  Co.  Howat,  Mar- 
shall, Macmillan  &  Nebeker,  of  Salt  Lake  aty, 
for  appellants  Morrison,  Merrill  &  Co.  and  an- 
other. J.  A.  Howell,  of  Ogden,  and  Skeen  & 
Skeen,  of  Salt  Lake  City,  for  respondent  Leary. 
Jas.  D.  Pardee,  of  Salt  Lake  City,  for  respond- 
ent Tintic  High  School  Dist 

FRICK,  C.  3.  This  action  involves  precise- 
ly tlie  same  questions  of  law  that  are  in- 
volved in  the  two  actions  South  High  Sctiool 
District  of  Summit  Oonnty  v.  McMillan  P.  & 
S.  Co.,  164  Pac.  1041,  and  Joseph  Nelson  Sup- 
ply Co.  V.  Deary  et  aL,  164  Pac  1047,  Just 
decided.  In  this  case  the  same  Wrlgbt-Os- 
■  bom  Company  named  in  those  cases,  herein- 
after called  contractor,  entered  into  a  con- 
tract with  the  Tlntlc  high  school  district  of 
Juab  county,  hereinafter  staled  school  dis- 
trict, to  constmct  a  high  school  bnlldlng  for 
said  school  district  The  plaintiffs,  George 
A.  Lowe  &  Co.,  Morrison,  MerrUI  &  Co.,  Illi- 
nois Engineering  Company,  Joseph  Nelson 
Supply  Company,  and  Improved  Brick  Com- 
pany, sold  and  delivered  material  to  said 
ctmtractor  which  was  used  In  the  construc- 
tion of  said  high  school  building.  The  con- 
tractor failed  to  pay  for  said  material  In  the 
amounts  hereinafter  stated,  and  the  Ave 
plaintiffs  commenced  actions  against  said 
contractor  and  said  school  district  under 
Oomp.  Daws  1907,  g  1400x.  When  those  ac- 
tions were  commenced  the  school  district  had 
in  its  hands  as  part  of  the  contract  price 
which  was  owing  to  the  contractor  on  said 
contract  tbe  sum  of  $7,000.  Pending  the 
plaintiffs'  actions,  all  of  which  have  been  con- 
solidated, the  contractor  was  adjudicated  a 
bankrupt,  and  Wm.  H.  Leary,  as  trustee  In 
bankruptcy,  intervened  In  the  action  and 
claimed  said  $7,000  as  assets  of  said  bank- 
rupt estate,  and  which  he  contends  should  be 
administered  for  the  benefit  of  all  the  credi- 
tors of  said  estate.    It  Is  not  necessary  to 


enter  upon  a  detailed  statement  of  facts  in 
thl»  case,  since  the  legal  questions  involved, 
with  perhaps  one  or  two  exceptions  herein- 
after to  be  noticed,  are  the  same  as  those  in 
the  preceding  cases  before  referred  to. 

The  district  court  found  that  there  was  due 
for  material  furnished  as  aforesaid  to  George 
A.  Lowe  &  Co.  the  sum  of  $977.60;  to  Morri- 
son, Merrill  ft  Co.  the  stim  of  $3,801.74;  to 
the  Illinois  Engineering  Company  the  sum 
of  $676;  to  Improved  Brick  Company  the 
sum  of  $S22.84;  and  to  Joseph  Nelson  Supply 
Company  the  sum  of  $2,417.21 — making  a 
total  due  to  the  Ave  plaintiffs  of  $8,694.39,  or 
$1,594.39  in  excess  of  the  amount  due  the 
contractor  on  its  contract  The  court,  after 
finding  the  facts,  which,  barring  parties  and 
dates,  are  practically  the  same  as  those  stat- 
ed in  the  preceding  cases,  made  oondttslons 
of  law  which,  in  effect  are  like  those  in  Jos- 
eph Nelson  Supply  Co.  t.  Leary  et  al.,  supra, 
and  entered  Judgment  awarding  the  whole  of 
said  $7,000  to  the  trustee  tn  bankruptcy  to 
be  administered  by  him  under  tiie  directions 
of  the  bankruptcy  court  for  the  l)enefit  of  all 
of  the  ci-editors  of  said  bankrupt 

The  five  plaintiffs  aforesaid  appeal  from 
the  Judgment  and  insist  that  the  condnslons 
of  law  and  Judgment  are  erroneons  for  the 
same  reasons  urged  in  the  Nelson  Case. 

[1]  The  conclusions  of  law  and  Judgment 
In  this  case  cannot  prevail  for  the  reasons 
stated  in  the  Nelson  and  in  the  South  High 
School  District  Cases.  In  view  of  the  deci- 
sion in  those  cases  it  is  not  necessary  to  re- 
state or  to  add  to  the  reasons  there  stated 
why  the  conclusions  of  law  and  Judgment 
entered  in  this  case  cannot  prevail.  Under 
those  decisions  the  ri^ts  of  the  plaintiff  to 
the  fund  remaining  in  the  hands  of  the 
school  district  are  superior  to  the  rights  of 
the  trustee  in  bankruptcy. 

[2]  It  is,  however,  suggested  by  the  trus- 
tee tn  l>ankmptcy  that  there  were  others  who 
preferred  claims  against  the  contractor  for 
lal)or  performed  and  material  furnished  for 
said  high  school  building,  and  who  had  also 
brought  actions  or  intervened  In  actions 
brought  against  the  contractor  and  the  school 
district.  While  it  is  true  that  there  were 
other  claimants,  yet  when  the  district  court 
rendered  a  decision  adversely  to  their  claims, 
that  is,  when  the  said  court  decided  that  the 
daim  of  the  trustee  in  bankruptcy  was  su- 
iperior  to  their  (daims,  then.  Instead  of  ap- 
pealing to  this  court  as  the  plaintiffs  have 
done,  those  claimants  acquiesced  in  the  de- 
cision of  the  district  court.  All  of  those 
claimants  thus  have  adopted  the  decision  of 
the  district  court  as  the  law  of  the  case, 
and  hence  have  waived  their  rights  to  partic- 
ipate in  the  fund  left  in  the  bands  of  the 
school  district  We  can  only  help  those  who 
have  attempted  to  help  themselves.  Nor  is 
,the  trustee  in  bankruptcy  in  a  position  to 
help  those  claimants  out  of  the  dilemma  in 
which  they  have  placed  themselves  by  ac- 
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qulesclng  In  the  decision  o£  the  district  coart 
So  far  a8  they  aire  concerned,  therefore,  that 
court's  decision  la  the  law  ot  this  case. 

[3]  It  Is  also  contended  that.  Inasmuch  aa 
one  or  two  of  the  actions  were  commenced 
more  than  four  months  prior  to  the  time 
that  the  contractor  was  adjudicated  a  bank- 
rupt, for  that  reason  the  rights  of  the  claim- 
ants in  those  actions  are  paramount  to  the 
rights  of  those  claimants  whose  actions  were 
commenced  within  the  four  months  iperiod 
of  that  adjudication.  As  pointed  out  in  the 
Nelson  Case,  howerer,  It  Is  not  the  action 
that  gives  the  preferential  right  to  the  fund, 
but  that  right  exists  by  virtue  of  the  statute, 
and  all  that  the  acticm  is  for  is  to  enforce 
the  right.  There  can  be  no  preferences, 
thetetore,  as  between  or  among  those  who 
base  their  claims  on  section  1400x  for  labor 
performed  or  material  famished  for  a  public 
building.  TbB  claim  of  preference  can  there- 
fore not  prevaU. 

It  follows,  therefore,  that  the  district 
court  erred  In  its  conclurtons  of  law  and 
Judgment.  The  Judgment  is  therefore  revers- 
ed, and  the  cause  is  remanded  to  the  district 
court  of  Juab  county,  with  directions  to  make 
conduslODS  of  law  and  enter  Judgment  in 
favor  of  the  five  plaintiffs  and  to  distribute 
said  $7,000  among  those  plalntifTs  in  the  pro- 
Ix>rtion  that  their  respective  claims  bear  to 
said  fund  of  $7,000;  plaintiffs  to  recover 
costs. 

McOABTT  and  OOBFMAN,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  GARDEN  CITY  T. 
STROUP.     (No.  20379.) 

(Supreme  Court  of  Kansas.     March  10,  1917. 
On  Itehearing,  May  12,  1917.) 

(Syllabus  ly  the  Court.) 

1.  Tkial  *=»3u9(1)— Special  Findino's— Gbk- 
ERAL  Verdict— Incon6I8t»not. 

Judgment  may  not  be  rendered  contrary  to 
the  general  verdict  sustaining  several  defenses 
to  an  action,  on  special  findings  of  fact,  unless 
the  special  findings  defeat  each  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  a  857-880,  875,  878.] 

2.  Bills  and  Notes  ^s»539  —  Genxbal  Veb- 

DIOT— REFDONANOT    OF    SFECIAL    FINDINGS. 

Special  findings  oi  fact  considered,  and  held 
to  be  in  harmony  with  the  general  verdict. 

[Ed,  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §{  1911-1913,  1934;  Trial, 
Cent.  Dig.  i  859.] 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  First  National  Bank  of  Gar- 
den City,  Kan.,  against  E.  S.  Stronp.  Judg- 
ment for  plaintiff  notwithstanding  a  verdict, 
and  defendant  appeals.  Reversed,  and  cause 
remanded,  with  directions  to  enter  Judgment 
for  defendant  on  the  general  verdict. 

J.  O.  WUson,  Z.  C.  MUUkln,  and  J.  H.  WU- 
son,  all  of  Sallna,  for  appellant  W.  El 
Hutchison  and  C.  E.  Vance,  both  of  Garden 
City,  and  Thomas  L.  Bond,  of  Sallna,  for 
appellee. 


BURCH,  J.  The  action  was  one  to  re- 
cover on  a  promissory  note.  The  iet&aaea 
were  that  the  note  was  procured  by  fraud- 
ulent representations,  was  without  consid- 
eration, and  was  given  for  accommodation. 
With  a  verdict  for  the  defendant,  the  Jury 
returned  special  findings  of  fact  on  wbidi  the 
court  rendered  Judgment  for  the  plaintiff. 
The  defendant  appeals,  and  assigns  as  error 
the  rendering  of  Judgment  on  the  findings  of 
tact. 

On  April  15,  1909,  the  plaintiff  gave  hla 
negotiable  promissory  note  to  the  Kansas 
Railway  Construction  Company  for  $5,200, 
payable  on  October  15,  1909.  In  due  course 
this  note  came  into  the  hands  of  the  Central 
National  Bank  of  Toi>eka,  and  at  matnritT 
was  sent  to  the  plaintiff  for  collection.  It 
bore  the  indorsement,  "Demand  and  DOtloe 
of  protest  waived,"  signed  by  the  construe^ 
tion  company.  The  defendant  gave  the  plain- 
tiff a  note  for  $5,200,  dated  October  15,  1909, 
and  maturing  on  January  15,  1910.  The  old 
note  was  marked,  "Paid  by  new  note  to  Iflt 
Nat'I  Bank,"  and  surrendered.  The  second 
note  was  renewed  from  time  to  time,  and 
the  note  sued  on,  dated  October  15,  1913, 
was  the  last  of  the  series  of  renewals. 

The  answer  alleged  that  the  note  maturing 
October  15,  1909,  was  given  at  the  instance 
of  the  plaintiff,  without  consideration,  and 
because  of  the  following  representations: 

"That  said  construction  company  was  then 
and  there  engaged  in  the  constrnction  of  a 
certain  railway,  and  then  had  on  depoait  with 
said  plaintiff  bank  certain  funds  and  secaritiea 
out  of  which  it  wonld  receive,  upon  the  com- 
pletion of  a  short  section  of  said  railway,  flonda 
sufficient  to  meet  all  its  obligations,  inclading 
the  said  promissory  note;  that  said  railway  con- 
struction company  was  solvent  and  had  sufficient 
assets  to  meet  all  of  its  obligations,  and  that  the 
signing  of  said  promissory  note  by  this  defendant 
was  only  intended  to  enable  said  plaintiff  to  ad- 
vance sums  of  money  at  interest  to  said  con- 
struction company  until  the  completion  of  said 
portions  of  laid  Ihie  of  railway." 

The  note  dated  October  15, 1909,  was  given 
without  consideration  moving  from  the  plain- 
tiff to  the  defendant,  and  was  Intended  as 
an  extension  of  time  on  the  construction 
company  note.  It  was  procured  by  r^tre- 
sentatlons  as  follows: 

"That  it  was  necessary,  expedient  and  advan- 
tageous to  plaintiff  that  the  note  given  to  said 
construction  company  and  indorsed  to  plaintiff 
should  be  renewed  by  defendant  and  given  to 
plaintiff  directly  in  plaintiff's  own  name;  but  that 
nevertheless  said  construction  company  was  still 
solvent  and  would  pay  the  said  note  upon  the 
completion  of  the  aforementioned  section  of  rafl- 
way  and  the  realization  upon  its  secnrities  on 
deposit  with  said  bank,  the  plaintiff  herein; 
and  that  at  all  events  plaintiff  wooM  bokl  and 
save  this  defendant  harmless  at  all  times  upon 
the  note  then  to  be  given." 

Bach  subsequent  renewal,  including  the 
note  sued  on,  was  given  under  like  circum- 
stances, and  the  representations  relating  to 
the  deposit  of  funds  and  securities  of  the 
construction  company,  its  solvency,  and  Its 
assets,  were  false. 
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Tbe  reply,  besides  containing  a  general  de- 
nial, stated  that  the  note  maturing  October 
15,  1909,  was  given  by  the  defendant  for 
bonds  of  the  railway  company ;  that  the  de- 
fendant knew  all  .about  tbe  business  and 
finances  of  the  constmctlon  company;  that 
-wlien  the  note  came  to  the  plaintiff  from  the 
Central  National  Bank  the  defendant  ap- 
plied to  tbe  plaintiff  for  a  loan  of  money  to 
take  It  up;  that  the  plaintiff  loaned  the  de- 
fendant $S,200  to  take  It  up;  that  the  note 
given  on  October  15,  1909,  was  given  for  this 
loan ;  and  that  the  note  sued  on  was  a  re- 
ne'wal  of  such  note. 

By  Instruction  No.  3  the  court  advised  the 
jury  that  If  the  note  dated  October  16,  1909, 
was  intended  as  an  extension  of  time  on  the 
note  to  the  construction  company,  and  the 
representations  alleged  to  have  been  made 
vrere  made  and  relied  on,  and  were  false, 
tbe  verdict  must  be  for  the  defendant.    In- 
structions numbered  4  and  5  read  as  follows : 
"4.  If  you  find  that  defendant  signed  and  de- 
livered his  note  for  $5,200  to  tbe  Kansas  Rail- 
way Construction  Company  as  an  accommoda- 
tion note  CO  said  company  for  its  use  in  obtain- 
ing funds  or  credit,  and  that  plaintiff  knew  that 
fact,  and  tlimt  on  or  about  the  maturity  of  said 
note  tbe  plaintiff  decided  to  arrange  to  carry 
tbe  Indebtedness  represented  by  said   note  for 
said  railway  construction  company  and  thereby 
to  aid  said  company  in  the  prosecution  of  its 
bosiness,  and  proposed  to  defendant  that  if  he 
would  give  bis  new  note  to  said  bank  for  the 
same   sum   as   an   accommodation  note   to   tbe 
bank  to  better  enable  said  bank  to  carry  such 
indebtedness  for  tbe  railway  company,  then  your 
verdict  should  be  for  tbe  defendant. 

"5.  The  jury  are  instructed  that  an  accommo- 
dation note  is  a  note  given  not  for  value  receiv- 
ed, bat  as  an  accommodation  or  favor  in  tbe 
course  of  business  to  the  party  to  whom  it  was 
given." 

The  Jury  were  advised  In  Instructions 
numbered  8  and  9  that  If  the  plaintiff  loaned 
the  defendant  the  amount  necessary  to  pay 
the  note  maturing  on  October  15,  1909,  held 
by  the  Central  National  Bank,  tbe  loan 
would  be  B  sufficient  consideration  for  the 
note  given  October  15,  1909,  and  the  verdict 
should  be  for  the  plaintiff. 

The  Jury  returned  the  following  special 
findings  of  fact: 

"1.  Did  the  Central  National  Bank  of  Tope- 
ka,  Kan.,  purchase  from  tbe  railroad  company 
tbe  note  giveu  said  company  by  defendant? 
Ans.  Yes. 

"2.  Did  tbe  Central  National  Bank  of  Topeka, 
Kan.,  send  said  note  to  the  plaintiff  bank  for 
collection?    Ans.  Yes. 

"3.  Did  the  plaintiff  advance  the  money  to  pay 
said  note?    Ans.  Yes. 

"4.  If  you  answer  the  preceding  question  in 
tbe  affirmative,  then  did  defendant  execute  and 
deliver  to  plaintiff  his  note  for  the  money  so 
advanced?  Ans.  By  accommodation  note  as  per 
instruction  6. 

"5.  When  the  defendant  signed  the  note  sued 
CD  in  this  action,  did  he  have  knowledge  that  tbe 
railwaj  construction  company  was  financially  ir- 
responsible?   Ans.  No. 

"6.  If  yon  answer  the  preceding  question  in 
the  negative,  Uien  could  the  defendant,  prior  to 
tbe  signing  of  the  note  sued  on,  with  ordinary 
diligence  learn  the  financial  condition  of  the 
railwa;  construction  company?    Ans.  No." 


The  Instructions  to  the  jury  and  the  find- 
lilgs  of  fact  are  accepted  as  correct  by  both 
parties. 

[1]  The  general  verdict  found  all  the  ele- 
ments of  every  Issue  submitted  to  the  jury 
In  favor  of  the  defendant,  except  so  far  as 
Irreconcilable  facts  were  stated  in  special  find- 
ings. In  determining  the  question  whether 
or  not  the  general  verdict  is  controlled  by 
special  findings,  all  doubts  as  to  the  meaning 
of  any  finding  are  to  be  resolved  In  favor  of 
consistency  in  the  jury's  work.  Special  find- 
ings must  be  Interpreted  to  harmonize  with 
the  general  verdict  If  It  be  possible  to  do 
so.  Should  special  findings  be  opposed  to  a 
general  verdict  which  sustains  several  de- 
fenses, judgment  contrary  to  the  verdict  can- 
not be  rendered  unless  the  fact  or  facts 
found  specially  defeat  each  defense. 

In  this  case  there  were  two  defenses  plead- 
ed :  Fraud  and  accommodation  of  the  plain- 
tiff without  consideration.  Either  defense 
was  sufficient  to  defeat  liability,  and  each 
one  was  submitted  to  the  jury  separately 
from  the  other.  Under  instruction  No.  3,  It 
made  no  difference  whether  or  not  the  note 
was  given  for  the  advantage  of  the  plaintiff 
In  financing  the  railway  company,  and  no 
difference  whether  or  not,  in  a  legal  sense,  . 
the  defendant  received  some  consideration 
by  having  bis  liability  to  the  Topeka  bank 
discharged  by  the  plaintiffs  advancement  of 
money  to  take  up  the  note  which  that  bank 
held.  If  as  a  matter  of  fact  the  note  given 
on  October  15,  1909,  was  Intended  as  an  ex- 
tension of  time  on  the  note  maturing  on  that 
day,  was  procured  by  false  statements  con- 
cerning tbe  construction  company's  finances, 
etc.,  and  the  successive  renewals  were  pro- 
cured by  repetitions  of  those  statements,  tbe 
defendant  was  not  liable.  This  defense  was 
not  impaired  by  tbe  special  findings.  Find- 
ings Nos.  5  and  6  relate  to  the  defense  of 
fraud,  but  they  are  in  favor  of  the  defend- 
ant The  other  findings  relate  to  the  sub.- 
ject  of  accommodation  paper  and  value  re- 
ceived. There  Is  no  inconsistency  between 
them  and  the  finding  of  fraud  contained  in 
the  general  verdict,  and  judgment  should 
have  been  rendered  on  the  general  verdict, 
instead  of  on  the  special  findings. 

The  plaintiff  has  little  to  say  in  Its  brief 
concerning  the  defense  of  fraud.  In  discuss- 
ing the  character  of  the  issues,  the  plaintiff 
takes  the  position  that  while  fraud  and  mis- 
representation were  pleaded,  the  answer  con- 
tained no  allegation  that  either  the  note  ma- 
turing on  October  16,  1909,  or  the  note  dated 
that  day,  was  an  accommodation  note.  The 
district  court  properly  Interpreted  the  an- 
swer otherwise,  and  submitted  the  issue  of 
accommodation  paper  to  the  jury.  The  plain- 
tiff then  proceeds  to  say  that  the  defense 
of  accommodation  pBi>er  and  the  defense  of 
fraudulent  representations  are  very  dissim- 
ilar, and  proof  of  one  cannot  be  made  under 
allegations  of  tbe  other.  This  Is  true.  In 
one  case  there  Is  no  liability  because,  tbe 
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note  was  given  as  a  favor  and  not  for  value 
received,  while  In  the  other  case  there  Is  no 
liability  because,  whatever  the  character  of 
the  paper.  It  was  wrongfully  obtained.  The 
plaintiff  concludes  Its  discussion  of  tbe  sub- 
ject of  fraud  with  the  following: 

"Renewal  of  a  note  waives  fraad.  •  *  * 
We  maintain  that  there  was  no  fraud  whatever 
in  this  case,  but  if  the  imagination  of  any  one 
fihould  be  so  great  as  to  perceive  there  might 
have  been  in  Uie  first  instance,  no  one  can  con- 
ceive of  it  recurring  by  the  making  of  false  state- 
ments every  ninety  days  during  a  period  of  four 
years  to  an  active  business  man  living  and  do- 
ing business  in  the  same  small  town  where  the 
railroad  was  to  have  been  built,  and  where  the 
bank  was  doing  business.  We  do  not  take  is- 
sue with  appellant  on  the  question  that  the  in- 
structions of  the  court  are  the  law  of  the  case 
by  which  the  jury  is  to  be  governed,  even  if 
they  should  be  erroneous,  and  there  is  no  sug- 
gestion here  of  their  being  erroneous." 

Successive  renewals  of  a  note  procured  by 
fraud  do  not  waive  the  fraud,  if  the  fraud 
also .  be  renewed  each  time.  That  was  the 
charge  made  In  the  answer.  There  must 
have  been  sufficient  evidence  to  support  the 
charge,  or  the  very  clear  and  definite  Instruc- 
tion on  the  subject  of  fraud  would  not  have 
been  given.  In  any  event,  the  Instruction 
was  given  and  is  not  complained  of.  So  far 
as  the  Jury  were  Interrogated  specially  with 
reference  to  the  subject  of  fraud,  they  found 
for  the  defendant  The  general  verdict  found 
everything  else  submitted  by  the  Instruction 
in  favor  of  the .  defendant.  The  court  could 
not  raider  Judgment  against  a  verdict  sus- 
taining the  defense  of  fraud  merely  because 
a  different  defense,  supported  by  different 
evidence,  the  defense  of  accommodation  pa- 
per, was  negatived  by  special  findings. 

[2]  There  can  be  no  doubt  that  the  jury 
Intended  to  sustain  the  defense  of  accom- 
modation paper,  both  by  the  general  verdict 
and  by  the  special  findings.  The  defendant's 
theory  of  the  character  of  the  paper  was 
clearly  presented  in  the  fourth  tnstruction, 
the  term  "accommodation  note"  used  in  the 
instruction  being  elucidated  by  the  fifth  In- 
struction. The  reply  to  this  theory  was  that 
the  defendant  appUed  to  the  plaintiff  for  a 
loan  of  money,  received  a  loan  of  money, 
and  gave  the  note  dated  October  15, 1909,  for 
a  loan  of  money,  to  take  up  the  note  matur- 
ing on  that  day.  This  reply  was  presented 
in  the  eighth  and  ninth  instructions,  and  the 
Jury  were  told  that  If  they  found  the  facts 
accordingly,  the  verdict  should  be  for  the 
platatlff.  The  general  verdict  found  the 
facts  against  the  reply,  and  in  favor  of  the 
defendant  Strangely  enough,  the  language 
of  the  reply  and  the  language  of  Instructions 
8  and  9  was  abandoned  In  framing  the .  spe- 
cial Interrogatories,  and  the  jury  were  not 
asked  anything  about  a  loan  of  money  from 
the  plaintiff  to  the  defendant  They  were 
not -even  asked  if  the  money  referred  to  in 
the  tlilrd  and  fourth  Interrogatories  a«  "ad- 
vanced" was  advanced  to  the  defendant  or 
for  the  defendant   The  note  to  the  construc- 


tion company  was  a  pate  lending  of  credit 
When  it  reached  the  liands  of  an  innocent 
purdiaser,  of  course  the  defendant  was  liable 
to  the  holder.  But  the  note  bote  the  indorse- 
ment of  the  construction  company,  and  the 
construction  company  was  also  liable  to  the 
holder.  The  advancement  of  money  by  the 
plaintiff  was  not  by  way  of  a  loan  to  the  de- 
fendant to  discharge  his  liability,  bat  by  way 
of  carrying  the  indebtednees  of  the  coostroc- 
tion  company,  to  aid  it  in  the  prosecution  of 
its  busluess.  The  new  note,  for  the  same 
sum  as  before,  wa«  given,  not  to  secane  a 
loan  to  the  defendant  but  to  accomnaodate 
the  plaintiff  by  better  enabling  it  to  caxiT' 
the  c<Hi8truction  company's  indebtedness. 

The  form  of  every  question  propounded 
to  the  jury  permitted  an  answer  of  "yes" 
or  "no."  Every  question  was  answered  by 
"yes"  or  "no,"  except  the  fburth.  Coose- 
quently  the  jury  refused  to  answer  the  qoes- 
tlon  unqualifiedly  in  the  afllnnatlTe,  and 
framed  its  own  ansv^er  according  to  its  es- 
timate of  the  facts.  The  answer,  read  in 
connection  with  those  preceding  it  was  that 
the  defendant  executed  and  delivered  to  the 
plaintiff  an  accommodation  note,  as  per  in- 
struction No.  S,  for  the  money  advanced  by 
the  plaintiff  to  pay  the  note  purdiased  by 
the  Central  National  Bank  and  sent  to  the 
plaintiff  for  collection.  The  court  told  the 
jury  in  instruction  No.  6  that  an  accommo- 
dation note  was  a  note  given  as  an  accom- 
modation or  favor  in  the  course  of  baslness 
to  the  party  to  whom  it  was  given.  Tbla 
was  exactly  the  kind  of  note  referred  to  in 
instruction  No<  4,  which  presented  the  de- 
fendaiit's  theory.  But  the  coart  also  stated 
in  the  fifth  Instruction  ttmt  an  accommoda- 
timi  note  was  one  givoi  "not  for  value  re- 
ceived." The  subject  ot  value  recdved  was 
presented  to  the  jury  In  instructions  8  and 
9,  under  the  equivalent  term,  "considera- 
tion." But  the  only  kind  of  consideration 
mentioned  there  was  consideration  by  virtoe 
of  a  loan  of  -  money  to  the  defendant  of  tbe 
amount  necessary  to  pay  the  Topeka  bank. 
Indirect  release  of  tlie  defendant's  liability 
to  the  Topeka  bank  by  means  of  the  plain- 
tiff taking  up  and  carrying  the  constmctton 
company's  Indebtedness  for  the  construction 
company  was  not  presented  to  the  Jury  as  a 
form  of  consideration  or  value  received. 
While  a  lawyer  might  know  about  it,  tliat 
kind  of  value  received  was  not  in  the  jury's 
mind,  and  there  was  no  reason  wliy  it  should 
be.  In  this  aspect  of  the  case,  which  is  tbe 
only  one  left  open  to  discussion,  In  view  of 
the  instructions,  the  note  given  on  October 
15,  1909,  was  given  without  consideration,  as 
a  favor  to  the  plaintiff,  and  was  an  accom- 
modation note.  This  conclusion,  necessitat- 
ed by  the  character  of  the  Instructions,  is 
not  decisive  of  the  case  as  a  matter  of  law, 
but  is  important  as  a  perfectly  natural  aitd 
legitimate  deduction  bearing  on  tbe  proper 
interpretation  of  the  finding. 
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The  term  "Talne  received,"  as  used  In  the 
fifth  ins  traction,  and  imported  Into  the  flnd- 
Xjag  by  reference  to  the  instmction,  might 
bave  had  one  of  two  meanings.  First,  con- 
sideration resulting  from  a  loan  to  the  de- 
fendant toi  pay  the  Topeka  bank.  Second, 
consideration  resulting  from  discharge  of  the 
defendant's  liability  to  the  Topeka  bank,  con- 
sequent upon  the  plaintUfs  decision  to  take 
care  of  the  construction  company's  indebt- 
edness. Value  received,  or  consideration,  was 
not  defined  or  explained  to  the  jury,  ex- 
cept in  accordance  with  the  plaintiff's  theory 
of  the  case — a  loan  of  money  made  by  the 
plaintiff  to  the  defendant  to  take  up  his  ob- 
ligation to  the  Topeka  bank.  T^iere  was  no 
loan  to  him  for  such  purpose.  The  plaintiff 
neither  loaned  nor  advanced  any  money  to 
liim  on  the  security  of  bis  note:  The  plain- 
tiff knew  the  Indebtedness  represented  by  the 
note  held  by  the  Topeka  bank  was  in  fact 
tbe  indebtedness  of  the  construction  com- 
pany, and  that  the  defendant  was  merely  an 
accommodation  maker,  nie  plaintiff  under- 
took to  flnanee  the  construction  company, 
not  the  defendant.  Wben  it  decided  to  car- 
ry the  Indebtedness  for  the  construction  com- 
pany, it  took  the  defendant's  note,  not  be- 
cause in  financing  the  construction  company 
it  Incidentally  procured  his  release  from  lia- 
bility to  the  Topeka  bank,  but  to  better  en- 
able it  to  assist  tbe  construction  company. 
If  the  Jury  understood  "not  for.  value  re- 
ceived" to  mean  "not  for. a  loan  of  mon^," 
the  answer  to  question  No.  4  Is  in  harmony 
with  the  general  verdict.  If  this  were  not 
the  most  natural  and  obvious  meaning,  con- 
sidering the  pleadings  and  the  instructions, 
it  would  be  chosen  to  make  the  answer  con- 
form to  the  general  verdict 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  Judgment  for  the  defoidant 
on  the  general  verdict  All  the  Justices  con- 
curring. 

On  Rehearing. 

In  a  petition  for  rehearing,  the  statement 
contained  In  the  t^lnion,  to  the  effect  that,  if 
the  plaintiff  procured  the  note  sued  on  by 
fraud,  the  fraud  would  constitute  a  defense 
to  the  action,  is  criticized.  The  statement 
was  a  virtual  approval  of  the  third  instruc- 
tion to  tbe  Jury,  and  was  correct  Other 
grounds  of  the  petition  for  a  rehearing  are 
without  merit,  and  the  petition  is  denied. 

In  a  motion  for  modification  of  the  Judg- 
ment of  this  court,  the  plaintiff  advises  the 
court  tluit  In  due  time  it  filed  In  the  district 
court  a  motion  for  a  new  trial,  which  has 
not  been  acted  on  because  the  plalntlfrs  mo- 
tion for  Judgment  on  the  special  findings  was 
sustained.  Under  these  circumstances,  the 
Judgment  of  this  court,  remanding  the  cause 
for  Judgment  iJi  favor  of  the  defendant,  will 


be  modified,  to  read  that  tbe  cause  is  re- 
manded for  further  proceedings.  All  tbe 
Justices  concurring. 


BKTJINGTON  et  aL  v.  WAaONER  et  aL 
(No.  20336.) 

(Supreme  Court  of  Kansas.     March  10:  1917. 

On  Petition  for  Rehearing,  May  12, 

1917.) 

(Syttahu*  iy  the  Court.) 

1.  AssiOKUENTS    4s>lS7— Deeds    «=3211(1)— 
Mkntai.  Oapaoitt  —  SumciKircT  ov  Bvi- 

DBNCB. 

Evidence  examined,  and  hM  sufficient  to 
sustain  the  findings  of  the  trial  court  that  the 
grantor  of  instruments  conveying  his  real  prop- 
erty and  assi^ing  his  bank  stock  to  defnidants 
was  mentally  moompetent  and  incapable  of  mak- 
ing them  at  the  time  of  their  execution  and  de- 
livery. 

DBd.  Note.— For  other  cases,  see  Assignments, 
Oent  Dig.  I  234;  Deeds,  Oent  Dig.  fi  687- 
640,  642,  647.] 

2.  WiTNEBSliS  «=»219(4)— PxmziioK  or  Pht- 
siciAH— Waives. 

"The  heirs  at  law  of  one  who  has  been  treat- 
ed by  a  physician  may  waive  the  provisions  of 
the  statute  making  a  physician  incompetent  to 
testify  to  any  knowledge  obtained  in  his  pro- 
fessional capacity  from  the  patient,"  following 
Fish  V.  Poorman,  85  Kan.  2S7,  2S8,  116  Pac 
898. 

DB3d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  769,  781.] 

On  Petition  for  Rehearing. 
8.  Apfbai.  and  ElBBOB  «=>1010(1)— FnrniNos 

07  FaOT— OOHCLUSIVBMXSe. 

The  Supreme  Court  accepts  as  true  tbe 
trial  court's  findings  of  fact  when  they  are 
based  upon  competent  evidence ;  and  on  appeal 
it  is  of  no  consequence  tiiat  there  may  have  been 
much  contradictory  evidence  adduced  at  the 
trial,  which,  if  believed  by  the  trial  court, 
would  have  compelled  entirely  different  findings 
of  fact  and  an  entirely  different  judgment 
Bayer  v.  Cockerill,  g  Kan.  282,  syL  par.  6; 
Wideman  v.  FSivre,  100  Kan.  102,  l6&  Pae. 
619,  syl.  pars.  2,  5. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3979-3981,  4024.] 

4.  ApPEAi,  AND  EaaOB  «=»1010(1)— QuxsnoK 
OP  Fact— E'lN DINGS  and  Judqment. 
When  the  error  assigned  is  that  the  findings 
and  Judgment  are  contrarv  to  the  evidence,  it  Is 
only  necessary  on  appeal  to  consider  whedier 
there  is  some  competent  and  sufficient  evidence 
upon  whidi  the  judgment  is  twsed;  and  a  CMi- 
sideration  or  recital  of  tlie  contradictory  evi- 
dence cannot  aid  in  correctly  determining  that 
question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  8979-3981,  4024.] 

Appeal  from  District  Court,  Morris  County. 

Action  by  George  F.  Bruington  and  others  ■ 
against   George   F.    Wagoner   and   another. 
Judgmoit  for  plaintiffs,  and  defendants  ap- 
peal.   AfiBrmed. 

J.  B.  Harsh,  of  Creston,  Iowa,  and  M.  B. 
Nicholson  and  W.  J.  Plrtle,  both  of  Council 
Grove,  for  appellants.  G.  G.  Saunders  and 
David  E.  Stuart,  both  of  Council  Bluffs, 
Iowa,  and  D.  H.  Brown,  of  Council  Grove, 
for  appellees. 


dtzsFor  other  oases  see  sama  tople  and  KBrV-NmiBER  In  all  Kejr-Numbered  Dtgsatt  and  Indaxts 
164  P.— 67 
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DAWSON,  J.  The  plaintiffs  are  the  chil- 
dren of  a  deceased  brother  and  the  defend- 
ants are  the  children  of  a  living  sister  of  the 
late  Dr.  George  W.  Braington,  who  was  for 
many  years  a  resident  of  Morris  county, 
Kan. ;  and  this  lawsuit  concerns  Dr.  Brulng- 
ton's  disposition  of  his  property  when  he  was 
about  76  years  old,  some  2  years  before  bis 
death. 

Dr.  George  W.  Brulngton  came  to  Kansas 
In  1880,  and  resided  on  a  Morris  county  fSrm 
for  over  20  years.  He  and  his  wife  accu- 
mulated some  property,  and  about  1902  they 
removed  to  Council  Grove.  In  1&12  his  wife 
died  tiiere,  and  a  few  day6  thereafter  he  left 
Council  Grove  for  Creston,  Iowa,  in  company 
with  the  defendants  and  their  mother.  Four 
days  after  he  left  Council  Grove  Dr.  Brulng- 
ton executed  deeds  conveying  bis  Morris 
county  land  and  town  property  to  the  de- 
fendants, and  assigned  to  them  his  bank 
stock.  He  died  in  Rosedale,  Kan.,  in  1914, 
and  the  plaintiff's  action  is  to  set  aside  the 
deeds,  to  cancel  the  assignment  and  transfer 
of  the  bank  stock,  and  for  an  accounting  of 
the  rents  and  profits,  and  for  Judgment  for 
their  proportion  thereof  as  heirs  of  Dr.  Bru- 
lngton. The  grounds  upon  wliich  the  relief 
is  sought  are: 

"That  in  the  month  of  September,  1912,  one 
Geo.  W.  Brulngton,  an  uncle  of  the  plaintiffs 
and  said  defendants,  then  residing  at  Council 
Grove,  Kan.,  and  who  was  then  about  75  years 
of  age,  was  of  feeble  and  ansound  mind  and  im- 
paired in  health;  that  at  the  time,  and  for  some 
years  prior  thereto  and  thereafter  until  the  death 
of  the  said  Geo.  W.  Brulngton,  in  the  month 
of  August,  1914,  he  was  of  unsound  mind  and 
incapable  of  transacting  business  or  manafing 
bis  own.  affairs,  and  because  of  the  impaired 
and  feeble  condition  of  his  mind,  and  lack  of  un- 
derstanding, was  incapable  both  in  law  and  in 
fact  of  executing  any  conveyance  or  otherwise 
making  any  intelligent,  legal,  or  valid  disposi- 
tion of  bis  property. 

"That  on  or  about  the  2d  day  of  September,  A. 
D.  1912,  the  wife  of  the  said  Geo.  W.  Bruiiuton, 
also  aged  in  years,  died  at  Council  Grove,  Kan., 
and  on  which  said  occasion  the  defendants  came 
to  the  home  of  the  said  Geo.  W.  Broington, 
where  they  remained  with  him  and  knpt  them- 
selves constantly  in  his  company,  and,  because 
of  his  recent  bereavement  and  his  childlike  and 
simple-minded  condition,  acquired  an  excessive 
and  undue  influence  over  him. 

"That  in  the  course  of  two  or  three  weeks 
they  coerced  and  persuaded  the  said  Geo.  W. 
Brulngton  to  accompany  them  to  the  state  of 
Iowa,  where  on  the  26th  day  of  September,  A. 
D.  1912,  taking  advantage  of  the  impaired  and 
enfeebled  condition  of  his  mind  and  of  the  un- 
due influence  which  they  had  acquired  over  the 
said  Geo.  W.  Bruington,  and  without  any  con- 
sideration therefor  whatever,  the  said  defend- 
ants wrongfully,  unlawfully,  and  fraudulently 
persuaded,  .coerced^  and  -  Induced  the  said  Geo. 
W.  Bruington  to  sign  and  delivM  to  th«n  a  cer- 
tain purported  deed  under  and  by  which  he  pur- 
{>orted  to  transfer  and  convey  to  said  defendants 
tiie  following  described  real  estate,  *  *  *  and 
coerced  the  said  Geo.  W.  Bruington  to  trans- 
fer and  assign  to  them  without  consideration 
therefor  three  certain  certificates,  aggregating  20 
shares,  of  the  capital  stock  of  the  Council  Grove 
National  Bank  which  he  then  owned  and  held 
in  his  own  name ;  •  *  *  that  the  said  de- 
fendants obtained  said  purported  deed  from  the 
said  Geo.  W.  Bruington  and  the  said  purported 


assignment  of  the  said  bank  stock  and  otlier 
property  for  (lie  sole  and  only  purpose  of  cheat- 
mg,  wronging,  and  defrauding  these  plaintiffs 
out  of  any  and  all  right,  title,  or  interest  there- 
in or  which  they  might  inherit  therein  at  the 
death  of  the  said  George  W.  Brnington,  as  Us 
legal  heirs. 

^'That  the  said  Geo.  W.  Brulngton  left  no 
debts  against  his  estate,  and  that  no  administra- 
tion of  his  estate  has  ever  been  appointed. 

"That  said  defendants  have  been  wrongfully 
receiving  and  converting  to  their  own  use  all  the 
rents  and  profits  arising  from  said  real  estate 
and  the  dividends  upon  said  bank  stock  ainee  the 
26th  day  of  September,  1912,"  etc.- 

The  pertinent  part  of  the  trial  court's  Jods- 
ment  reads: 

"And  the  .court,  having  heard  said  evidence 
and  being  fuUy  advised  In  the  premises,  does 
find  generally  for  the  plaintiffs  and  against  the 
defendants,  and  that  the  allegations  of  plaio- 
tiSs'  petition  are  true.  The  court  further  finds 
that  uie  deed  and  assignment  of  i>ank  stock  men- 
tioned in  plaintiffs'  petition  are  illegal  and 
void,  and  that  the  said  George  W.  Braington. 
deceased,  was  Incompetent  and  mentally  incapa- 
ble of  making  the  same,  and  that  said  deed  and 
assignment  should  be  set  aside  and  canceled." 

The  defendants  assign  error: 

"First,  the  findings  and  judgment  of  the  court 
are  contrary  to  the  evidence;  and,  second,  the 
court  admitted  incompetent  testimony  on  b^iolf 
of  the  plaintiffs." 

The  abstract  and  counter  abstract  setting 
out  the  evidence  are  unusually  voluminous. 
Part  of  tbls  evidence  tended  to  show  that  for 
some  years  prior  to  the  execution  of  tbe  deeds 
and  tbe  assignment  of  tbe  bank  stodc  Dr. 
Bruington's  mental  powers  had  declined; 
that  his  wifb  bad  largely  supervised  bis 
business;  that  he  was  absent-minded,  list- 
less, and  forgetful  of  old  aoquaintanoes.  He 
spent  part  of  ills  time  picking  up  stones,  filling 
bis  pockets  with  cigar  stumps,  rusty  nails, 
pieces  of  iron,  pieces  of  dishes  and  glass  bot- 
tles— such  things  as  a  child  might  do.  Some 
years  before  bis  death  be  held  the  office  of 
secretary  of  the  Odd  Fellows'  Lodge,  bat 
was  unable  to  keep  Its  accounts  and  was  re- 
moved for  incompetency.  A  day  or  two  after 
Dr.  Bruington's  wife's  death  tbe  defendant 
Wagoner  called  on  a  local  attorney  to  ar- 
range with  him  for  the  maUng  of  a  will  by 
Dr.  Bruington  which  would  bequeath  tbe  doc- 
tor's property  to  the  defendants.  This  evi- 
dence reads: 

"I  suggested  to  him  probably  it  was  not  nec- 
essary to  make  a  wiU,  that  Dr.  Bruington's 
property  would  go  to  hia  rWagoner's]  mother. 
Dr.  Bruington's  sister.  He  said  with  refermce 
to  that  he  had  some  other  relatives.  He  said 
the  doctor  had  a  brother  Tom.  [Tom  was  the 
father  of  the  plaintiffs.]  He  said  Dr.  Bruing- 
ton didn't  like  his  brother  Tom  and  he  didn't 
want  him  to  acquire  any  of  the  property,  and 
he  wanted  to  fix  this  vrill  so  they  would  get  it. 
I  told  him  that  I  was  not  quite  sure  in  my  mind 
whether  Dr.  Bruington  could  make  a  will:  that 
I  had  beard  some  few  things  about  him  since 
the  funeral.  And  I  knew  in  a  general  way  what 
shape  he  was  in.  I  told  him  I  would  not  under- 
take to  draw  the  will  without  first  seeing  him 
and  talking  with  him,  and  I  asked  him  whether 
he  would  bring  Dr.  Bruington  up  to  my  office, 
and  be  said  be  would.  He  brought  him  ud  in 
the  afternoon  about  5  o'clock.  When  Dr.  Bru- 
ington come  in  there  and  I  spoke  to  him,  be 
says,  'How  do  you  do?"    I  asked  him  if  he  knew 
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me.  He  said  he  did  not  I  told  him  who  I  was 
and  invited  him  to  have  a  seat  I  had  been 
practicing  law  all  the  time  Dr.  Brulngton  had 
been  in  town,  and  I  knew  him  before  he  moved 
to  town  and  after  he  moved  to  town.  I  lived 
near  him  and  passed  his  house  several  times  a 
day.  I  lived  a  block  farther  north.  •  •  •  I 
said  to-Dr.  Bruington  then,  'Dr.  Bruington.  Mr. 
Wagoner  has  been  talldng  about  drawing  a  will 
for  you.'  He  made  no  response.  I  asked  him- 
if  he  had  talked  the  matter  over  with  Mr.  Wag- 
oner, about  what  he  wanted  to  do  with  his 
Property.  He  still  made  no  answer.  I  remem- 
er  at  that  time  in  answer  to  that  question  that 
Dr.  Bruington  jnst  turned  around.  Be  had  a 
sort  of  a  drawn  expression  to  his  face.  He  then 
turned  back  immediately  and  continued  his  gaze 
to  the  back  part  of  the  o£Sce.  I  then  asked 
him  directly  If  he  wanted  to  fix  this  property  so 
his  brother  Tom  would  not  get  any  of  ft  at  his 
death,  and  he  said,  Tom— Tom  lives'— he  men- 
tioned some  town  in  Iowa.  I  don't  remember 
the  name  of  the  town.  He  mentioned  bow  long 
it  had  been  since  he  had  seen  him.  It  was  a 
number  of  years,  I  don't  remember  now,  but  he 
did  mention  the  number,  something  like  ten 
years.    He  said  something  about  that  he  might 

So  back  there  on  a  visit  after  he  got  his  potatoes 
UK,  and  I  just  looked  at  Mr.  Wagoner,  and 
Wagoner  said,  'Well,  he  isn't  himseu  to-night,' 
or  'He  is  off  to-night'  or  something  of  that  land, 
and  'I  wUl  take  him  home.'    •    *    • 

"There  is  one  other  matter— I  don't  know 
whether  I  ought  to  state  it  or  not,  I  just  rec- 
ollect it  now— but  I  can't  recollect  whether  it 
was  when  Dr.  Wagoner  came  back  the  next 
mending  or  the  first  morning  I  talked  with  him. 
I  said  something  to  him  about  doubting  Dr.  Brn- 
ington's  capacity.  He  said,  'Well,  I  had  always 
supposed  that  Mrs.  Bruington  owned  this  prop- 
vtr,  bat  I  found  ont  she  did  not.'  He  said  that 
Mrs.  Bmington  was  very  anxious  that  he  and 
Mrs.  EUia  have  this  property,  and  he  thou|[ht 
for  that  reason  we  would  be  justified  in  strain- 
ing a  point  It  was  Dr.  Wagoner  that  suggest- 
ed that  a  point  be  strained  in  drawing  the  will. 
I  think  he  used  that  exact  language  as  I  rec> 
ollect  if 

In  company  with  the  defendants  and  their 
mother,  Dr.  Bruington  left  for  Iowa  a  day  or 
two  later,  and  the  deeds  assailed  in  this  ac- 
tion were  executed  shortly  thereafter.  Aside 
from  this  there  was  expert  evidence  by  phy- 
sicians that  Dr.  Bmington  was  afflicted  with 
arteriosclerosis  and  senile  dementia,  and  to- 
tally incapacitated  for  managing  his  business 
affairs  or  disposing  of  his  property  at  or 
about  the  time  he  executed  the  Instruments 
conveying  bis  property  to  the  defendants. 
That  there  was  other  and  contradictory  evi- 
dence is  of  no  consequence  in  a  court  of  ap- 
peal, which  is  bound  by  the  trial  court's  find- 
ings of  fact  so  long  as  there  is  competent 
and  sufficient  evidence  which  would  Justify 
such  flndlnKs,  and  in  this  case  there  was  no 
trouble  on  that  account. 

The  evidence  which  la  assigned  as  Incom- 
Iietent  and  erroneous  relates  to  the  testimony 
of  Dr.  Miller.  That  testimony  narrated  the 
fact: 

That  a  few  months  before  Mrs.  Bruington's 
death  she  and  Dr.  Bruington  consulted  Dr.  Mill- 
er about  Eh-.  Bruington  s  health.  "Q.  Now,  I 
will  ask  you.  Doctor,  if  from  the  examination 
you  made  of  him,  and  the  obseryation  you  had 
of  him,  do  you  know  whether  or  not  Dr.  Bruing- 
ton was  amicted  with  any  kind  of  disease?  (To 
which  counsel  for  the  defendants  objects  becanse 
incompetent,  for  the  reason  that  the  relation  of 
physician  and  patient  existed,  and  he  cannot 


testify  In  regard  to  it  unless  with  the  consent 
of  the  patient,  under  our  statute.  Objection 
by  the  court  overruled,  to  which  ruling  of  the 
court  the  defendants  except)" 

[1]  Tbe  abstract  oC  Dr.  Miller's  erldenoe 
reads: 

"The  witness  then  testified  that  Dr.  Bruin^n 
was  mentally  deficient  at  the  time  he  exammed 
him,  as  well  as  he  hod  liardening  of  the  arteries, 
arteriosclerosis,  which  is  a  hardening  of  the  in- 
side of  the  arteries,  an  Incnrahle  chronic  con- 
dition which  interfered  with  the  circulation  and 
predisposes  degeneration  of  the  brain  cells,  and 
as  a  result  of  said  examination  he  was  of  the 
opinion  that  Dr.  Bmington  was  suffering  from 
dementia  of  old  age;  that  such  condition  had 
existed  ever  since  ne  knew  him,  gradually  grew 
worse ;  often  when  he  met  I^.  Bruington  he 
wouldn't  recognize  him;  at  other  times  be 
would.  Witness  attended  Mrs.  Bruington  on  the 
day  she  died,  and  saw  Dr.  Bruington,  Talked 
with  Dr.  Bruington  some  three  or  four  hours 
after  Mrs.  Bruington  died.  Doctor  Bruington 
first  slied  a  few  tears,  and  then  acted  more  like 
a  child ;  spoke  as  though  his  wife  was  out  of 
doors  and  would  be  in  Portly.  That  from  his 
observation  he  would  not  judge  Dr.  Bruington 
mentally  capable  of  transacting  business  or  en- 
gaging in  busines  intelligently  back  to  the  time 
he  examined  bim.  His  wife  seemed  to  be  doing 
the  business  for  him.  That  he  did  not  think  it 
possible  for  Dr.  Bruington  to  improve  suflicient- 
ly  to  make  an  intelligent  disposition  of  his  prop- 
erty inside  of  the  three  weeks  following  bis 
wife's  death.  The  condition  was  progressing, 
and  the  longer  time  lapsed  the  more  unable  he 
would  be  to  dispose  of  property  of  that  kind. 
That  the  doctor  died  in  August,  1914,  from  hem- 
iplegia that  would  corroborate  his  opinion  that 
the  doctor  was  afflicted  with  arteriosclerosis  at 
the  time  of  Mrs.  Bruington's  death.'' 

To  sustain  their  objection  to  this  evldenoe 
defendants  dte  Civ.  Code,  {  821  (Gen.  St. 
1909,  S  5816);  A.,  T.  &  S.  F.  R.  Co.  v.  Frazler, 
27  Kan.  468,  syl.  par.  2;  Patterson  ▼.  Cole, 
67  Kan.  441,  syl.  par.  8,  7S  Pac.  54;  Insure 
ance  Co.  v.  Brubaker,  78  Kan.  146,  96  Pac.  62, 
18  T^  R.  A.  (N.  S.)  362,  130  Am.  St  Sep.  856, 
16  Ann.  Cas.  267;  Arizona  &  New  Mexico  By. 
Co.  V.  Clark,  235  U.  S.  «69,  35  Sup.  Ct.  210, 
50  L.  Ed.  415,  L.  R.  A.  1915C,  834. 

The  pertinent  clause  of  section  821  of  the 
Civil  c;ode  reads: 

"The  following  persons  shall  be  incompetent 
to  testify:    *    *    ♦ 

"Sisth^  a  physician  or  surgeon  concerning  any 
communication  made  to  him  by  his  patient  with 
reference  to  any  ph^ical  or  supposed  physical 
disease,  defect,  or  injurv,  or  the  time,  manner  or 
circumstances  un4,er  which  the  ailment  was  in- 
curred, or  concerning  any  knowledge  obtained 
by  a  personal  examination  of  any  such  patient 
witiiout  the  consent  of  the  patient 

"But  if  a  person  without  objection  on  his  part 
testifies  concerning  any  such  communication, 
the  attorney,  clergyman,  priest  or  physician  com- 
municated with  may  also  be  required  to  testify 
on  the  same  subject  as  though  consent  had  been 
given  within  the  meaning  of  the  last  three  suh- 
aivisions." 

[2]  Conceding  the  correctness  of  the  gener- 
al rule  and  that  the  evidence  of  Dr.  Miller 
was  a  disclosure  of  professional  communica- 
tions from  his  patient  and  of  knowledge  of  his 
patient  obtained  in  a  professional  way,  and 
therefore  privileged,  It  has  been  held  in  this 
state  that  not  only  may  the  patient  himself 
waive  this  privilege  (Armstrong  v.  Street 
Railway  Co.,  93  Kan.  483,  144  Pac.  847),  but 
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after  the  patient's  death  the  priTlleKe  may  be 
waived  by  his  heirs  at  law  (Fish  t.  Poorman, 
85  Kan.  237,  syl.  par.  6,  U6  Pac.  898).  This  Is 
in  accord  with  the  best  judicial  thought  in  this 
country  on  this  subject,  and  takes  nothing 
trom  the  effect  of  defendants'  citations. 
Winters  t.  Winters,  102  Iowa,  53,  71  N.  W. 
184,  63  Am.  St  Bep.  428,  and  note ;  Thomp- 
son T.  Ish,  99  Mo.  160,  12  S.  W.  510,  17  Am. 
St.  Rep.  652;  note  In  82  L.  B.  A.  73;  40  Cyc. 
2397;  4  Wigmore  on  Evidence,  It  2388,  2391. 
In  Fraser  t.  Jennison,  42  Mich.  206,  224, 
225.  8  N.  W.  882,  805,  Judge  Cooley  said : 

"The  court  did  not  err  in  permitting  Dr.  Klein 
to  be  examined  by  the  proponents  to  show  the 
condition  of  the  decedent  while  be  was  treating 
him  as  a  physician.  The  statute  provides  that: 
'No  person  duly  authorized  to  practice  physic 
or  surgery  ehall  be  allowed  to  disclose  any  in- 
formation which  he  may  have  acquired  in  at- 
tending any  patient  in  his  professional  charac- 
ter, and  which  information  was  necessary  to 
enable  him  to  prescribe  for  such  patient  as  a 
physician,  or  to  do  any  act  for  him  as  a  sur- 
geon.' Comp.  Laws,  {  5043.  This  statute,  as 
we  have  held,  corers  information  acquired  by  ob- 
servation 'while  the  physician  is  in  attendance 
upon  his  patient,  as  well  as  communications 
made  by  the  patient  to  him  (Briggs  v.  Briggs, 
20  Mich.  34) :  but  the  rule  it  establishes  is  one 
of  privilege  for  the  protection  of  the  ijatient, 
and  he  may  waive  it  if  he  sees  fit  (Scripps  v. 
Foster,  41  Mich.  742  [3  N.  W.  216]);  and  what 
be  mar  do  in  his  lifetime  those  who  represent 
him  after  his  death  may  also  do  for  the  protec- 
tion of  the  interests  they  claim  tmder  him." 

Here  the  plaintiffs  were  the  heirs  at  law  of 
the  deceased,  and  they  were  within  their 
rights  when  they  waived  this  statutory  privi- 
lege. But  an  argument  is  made  as  If  the  de- 
fendants were  also  his  heirs  at  law.  Not  so. 
Their  mother  was  aU've  and  a  witness  at  the 
trial.  Bhe  was  a  coheir  at  law  with  the 
plalntlffa.  It  would  technically  be  to  her  in- 
terest to  agree  with  plaintiffs  that  the  privi- 
lege be  waived,  but  perhaps  she  cared  more 
for  the  interest  of  her  dilldren,  the  defend- 
ants, than  for  her  own.  At  all  events  the 
only  heirs  at  law  In  court  as  litigants  waiv- 
ed the  privilege.  It  should  not  be  forgotten 
either  that  defendants  were  in  court  merely 
in  their  capacity  as  defendant  grantees  of 
deeds  and  assignments  whose  validity  was 
being  challenged  by  the  heirs  at  law.  Sbn- 
man  v.  Supreme  Ia,  K.  H<,  110  Iowa,  480, 
81  N.  W.  717.  If  we  had  a  lawsuit  here  be- 
tween heirs  at  law  and  It  should  present  a 
situation  where  some  of  them,  claiming  as 
heirs  at  law,  desired  to  waive  the  privilege 
and  some  of  them,  lllcewlse  as  heirs  at  law, 
objected  to  waiving  It,  the  matter  ml^t  pre- 
sent some  difficulty,  although  this  court  Is 
rather  positively  committed  against  any  In- 
terpretation of  rules  of  evidence  which  lim- 
its judicial  Inquiry  In  the  ascertainment  of 
the  truth.  Armstrong  v.  Street  Ballway  Co., 
93.  Kan.  493,  503,  144  Pac.  847.  These  obser- 
vations are  only  relevant  now,  however,  as 
tending  to  show  that  the  trial  court  did  not 
err  In  admitting  the  evidence  of  Dr.  Bruing- 
ton's  physldan  on  the  waiver  of  his  heirs  at 
law. 


The  Judgment  is  affirmed.  An  tlie  Justices 
concurring. 

On  Petition  for  Behearlnf. 

A  petition  for  a  r^earing  filed  bereiji  dis- 
closes that  Its  author  does  not  understand 
the  functions  of  an  appellate  court  The  pe- 
tition chides  us  for  Incorporating  part  of 
plaintiffs'  evidence  in  our  c^inlon  and  omit- 
ting  defendants'  evidence  to  the  contrary. 
Our  purpose  in  quoting  part  of  the  pUlntUCs' 
evidence  was  to  sliow  that  there  was  do 
merit  In  defendants'  contention  that  the  find- 
ings and  Judgment  of  the  trial  court  were 
c(Mitrary  to  the  evidence.  On  that  point,  tb» 
defendants'  evidence,  although  there  was 
much  of  it,  was  of  no  consequence. 

[S]  The  Supreme  Court  Is  not  charged  wltli 
the  duty  of  ascertaining  the  facts.  We  do 
not  see  the  witnesses ;  we  do  not  know  whom 
to  believe.  We  cannot  determine  the  proba- 
tive weight  of  the  evidence  Introdixsed  iwt> 
and  con  in  the  trial  court  We  must  acc^t 
as  true  the  trial  court's  findings  of  fltct, 
when  there  Is  some  tangible  and  competent 
evidence  to  support  those  findings.  Tlioee 
who  desire  to  investigate  this  phase  of  the 
law  of  appeals  may  b^;ln  their  studies  with 
Bayer  v.  CockerUI,  3  Kan.  282,  syl.  par.  6, 
and  fo^ow  the  many  similar  decisions  ot  this 
court  down  to  Wideman  v.  Falvre,  100  Kan. 
102,  163  Pac.  619,  syL  pars.  2,  5.  Although 
this  principle  of  the  law  governing  appeals 
has  been  stated  times  vrithout  number  in  the 
half  century's  history  of  this  court.  It  la  per- 
haps too  mudi  to  hope  that  the  court  will 
ever  l>e  relieved  from  the  necessity  of  re- 
stating It  We  realize,  of  course,  that  law- 
yers must  conform,  to  a  certain  extent  to  the 
vrlshes  of  their  clients  in  the  presraitatlon 
of  their  appeals.  It  should  not  be  difficult, 
however,  for  a  lawyer  to  make  bis  client  un- 
derstand that  an  appellate  court  cannot 
weigh  conflicting  evidence — that  It  must  ac- 
cept the  facts  as  determined  by  the  trial 
court 

[4]  Ordinarily  It  is  sheer  waste  of  a  cU- 
ent's  money  to  print  endless  pages  ot  con- 
flicting testimony  for  presentation  on  appeaL 
On  appeal  the  questions  touching  the  find- 
ings of  fact  and  the  evidence  relating  there- 
to are  mainly  these:  Was  there  any  evidence 
to  support  the  findings  and  Judgment?  Was 
any  Incompetent  evidence  admitted?  Was 
any  competent  evidence  excluded?  Was  the 
verdict  or  judgment  whoUy  ansnpp<wted  by 
any  competent  evidence?  The  determination 
of  these  questions  necessitates  a  careful  re- 
view of  a  summary  of  the  evidence.  With 
these  matters  a  Suprohe  Court  can  deal,  and 
it  does  invariably  deal  with  them  with  the 
most  laborious  thorougliness.  But  whatever 
errors  of  law  may  be  committed  by  the  trial 
court  in  the  admission,  or  exclusion  of  evi- 
dence, or  concerning  the  existence  or  nonex- 
istence of  any  competent  evidence,  whldb  win 
entitle  an  appellant  to  relief  to  the  Sup^r^ne 
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Court,  fbe  appellant  should  he  made  to  under- 
stand that  his  dispute  with  his  rival  litigant 
as  to  the  facts  Is  a  matter  to  be  settled  by 
Iiis  neighbors,  who  are  duly  summoned  as  a 
Jury  convened  at  the  courthouse  In  his  own 
county  seat;  that  they  and  the  trial  judge 
hear  what  he  and  his  ieUow  witnesses  have 
to  say,  hear  what  his  opponent  and  the  op- 
I>08lng  witnesses  have  to  say,  and  when  the 
facts  are  found  by  the  Jury  and  approved  by 
tbe  court,  or  by  the  trial  conrt  alone  If  a 
Jury  Is  waived,  or  If  It  Is  not  a  case  triable 
by  a  Jury,  the  controversy  over  the  facts  Is 
aided. 

A  little  reflecttom  oa  the  foregoing  will 
make  It  clear  that  no  purpose  would  have 
been  served  by  Incorporating  In  our  opinion 
any  part  of  the  defendants'  evidence  which 
waa  discounted  or  discredited  by  the  trial 
court 

The  petition  for  a  rehearing  is  denied.  All 
the  Justices  concurring. 


80OTT  V.  SHEWELL.     (Na  20619.) 
(Supreme  Ooart  of  Kansas.    May  12,  1&17.) 

(ByUabui  by  the  Court.) 
X.  Pleadino  «=>367(2)— Mottoit  to  Makx  Pb- 

TITION  MOBE  DBFINmE. 

'Where  the  only  purpose  of  a  motion  to  make 
ti>«  petition  more  definite  and  certain  is  to  re- 
quire plaintiff  to  plead  his  evidence,  it  should  be 
overruled. 

[Ed.  Note.— Fw  other  cases,  see  Heading, 
Cent  Dig.  H  64,  1174.] 

2.  Pabtnbbship  «=>327(6)   —   Suit  K)B   Ao- 

COTJNTINCF — Variance. 
In  a  suit  for  an  accounting  between  part- 
ners, held  there  waa  no  variance  between  the 
petition  and  the  evidence,  which  changed  the 
cause  of  action  to  one  to  recover  damages  for 
defendant's  failure  to  carry  out  the  terms  of  a 
settlement. 

[Ed.  Note. — For  other  cases,  see  Partnership. 
Cent  Dig.  H  776,  777.] 

8.  FlKDINOS   AND   CONCI.UBION6. 

Hie  findings  of  fact  and  conclusions  of  law 
are  found  to  be  sustained  by  sufficient  evidence. 

Appeal  '  from  District  Court,  Woodaon 
Omnty. 

ActlMk  by  S.  R.  Scott  against  J.  EX  Shewell, 
for  a  partnership  accounting,  with  cross-peti- 
tion by  defendant.  Judgmoit  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

F.  3.  Oyler,  of  lola.  for  appellant  S.  O. 
Holmes,  of  Tates  Center,  for  appellee. 

PORTER,  J.  The  action  was  for  an  ac- 
counting between  partners.  The  answer  al- 
leged paym^it  to  plaintiff  of  ^00  and  his 
acceptance  thereof  in  full  settlement  of  all 
daimlk  In  a  cross-petition  defendant  alleged 
that  plaintiff  was  indebted  to  Iiim  for  goods 
and  merchandise'  received,  for  moneys  paid 
upon  shares  owned  by  plaintiff  in  a  building 
and  loan  association,  and  for  moneys  loaned 
to  him.  The  reply  admitted  receiving  gp^)- 
cerles  and  living  expenses  out  of  the  partner- 


ship business  for  plalntUTs  family,'  and  al- 
leged that  this  was  by'  agreement  of  the  lArt- 
ners,  and  that  defendant  provided  f6r  him- 
self and  family  out  of  the  partnership  stock, 
and  had  received  thereby  a  sum  in  excess  of 
that  received  by  plaintiff.  It  denied  a  full 
settlement  tfaou'gb  admitting  the  payment  of 
$400,  and  alleged  that  defendant  refused  to 
comply  with  the  agreement  at  the  time  plain- 
tiff withdrew  from  the  business.  The  claims 
set  up  in  defendant's  cross-petition  were  de- 
nied. The  case  was  tried  by  thfr  court  and 
findings  of  fact  made,  from  whldi  the  court 
adjudged  that  there  was  due  from,  defendant 
to  plaintiff  the  sum  of  I34&29,  for  which 
Judgment  was  rendered  in  plaintifTs  favor. 
The  defendant  appeals. 

[1,3]  We  are  unable  to  find  anything  sub- 
stantial in  the  contention  that  the  court 
committed  error  In  the  trial  of  the  cause. 
There  was  a  motion  to  require  the  petition 
made  more  definite  and  certain,  based  upon 
a  number  of  grounds.  The  court  sustained 
three  of  the  grounds  and  overruled  the  rest 
It  is  seriously  argued  that  it  was  error  to 
refuse  to  require  the  petition  to  state  how 
much  capital  defendant  invested  in  the  busi- 
ness, and  to  allege  in  what  manner  and  from 
what  source  plaintiff  obtained  the  money  he- 
invested.  The  defendant  presumably  had  tiie 
best  Information  as  to  his  own  business  af- 
fairs, and  he  was  not  concerned  as  to  the 
source  from  which  plaintifTs  capital  waa 
acquired.  Other  groniids  of  the  motion  merer 
ly  sought  to  compel  plaintiff  to  plead  the 
evidence  upon  whidi  he  Intended  to  rely. 

The  record  does  not  disclose  what  the  open- 
ing statement  of  counsel  for  plaintiff  was, 
but  the  court  was  right  la  overruling  an 
objection  to  proceeding  further  l>ased  upon 
the  contention  of  a  variance  between  the 
statement  and  the  petition. 

The  plaintiff  is  the  son-in-law  of  tiie  de- 
fendant For  years  the  defendant  had  con-  , 
ducted  a  produce  business  at  Neosho  Falls. 
He  desired  to  have  his  daughter,  wife  of  the 
defendant  near  him,  and  finally  induced  his 
son-in-law  to  give  up  his  position  in  Texas, 
where  he  then  resided,  and  to  return  to  Kan- 
sas and  take  an  interest  in  the  husiness.  The 
partnership  continued  from  June,  1912,  untU 
August  1914,  when  the  plaintiff,  on  account 
of  differences  with  other  members  of  defend- 
ant's family,  withdrew  from  the  business. 
In  attempting  to  settle  the  partnendilp  af- 
ftilrs  a  family  quarrel  developed.  We  cannot 
concur  In  the  statement  that  "there  was  no 
testimony  whatever  to  sustain  the  findings  of 
fact  made  by  the  court"  Each  of  the  facts 
found  by  the  court  appears  to  be  well  sus- 
tained by  proof.  It  would  serve  no  useful 
purpose  to  quote  the  evidaice. 

[2]  The  principal  complaint  of  the  defend- 
ant is  that  the  petition  contained  no  aver- 
ment of  any  attempted  settlement;  and  that 
the  cause  was  therefore  not  one  for  an  ac- 
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counting,  but  an  action  to  recover  damages 
for  defendant's  failure  to  comidy  with  the 
terms  of  a  settlement  The  court  properly 
took  the  view  that  it  was  an  action  for  an 
accounting  between  partners,  and  the  fact 
that  a  tentative  agreement  was  entered  into 
for  a  settlement  and  afterwards  fell  through 
did  not  change  the  nature  of  the  action. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed.  All  the  Justices  con- 
curring. 


NORDMAN  et  aL  ▼.  NORDMARK  (two  cases). 
(Noa.  20833,  20834.)* 

(Supreme  Court  of  Kansas.     May  12,  1917.) 

(BvUahiu  Iv  the  Court  J 
Wills  «=»i56(l),  166(1),  ,334-Special  Pind- 

INOS— TsSTAUSHTAaT  C  APAOrTY— UN  DUE  IH- 
FLUEHCE. 

An  attack  is  made  upon  a  will  upon  the 
grounds  of  lack  of  testamentary  capacity  in  the 
testator,  aad  that  its  execution  was  procured  by 
undue  influence,  and  upon  an  examination  of  the 
record  it  is  held  that  the  niedal  findings  made 
by  the  trial  court  are  sufficiently  specific  and 
complete,  and  also  that  the  findings  whidi  in  ef- 
fect uphold  the  validity  of  the  will  are  supported 
by  the  evidence. 

JTEd.  Note.— For  other  cases,  see  WUls.  Cent.- 
Dig.  St  137-140,  148-150,  161,  421,  790.] 

Ai]^)eala  fMm  District  Court,  Republic 
County. 

Actions  by  Ida  Nordman  and  others 
against  Sarah  Bertha  Nordmark  to  annul  a 
marriage,  and  to  set  aside  a  deed,  etc.,  and 
action  by  the  same  plaintiffs  to  set  aside  the 
will  of  Charles  Nordmark,  deceased.  Judg- 
ments for  defendant,  and  plaintiffs  in  each 
case  appeal.    Judgment  in  each  case  affirmed. 

N.  J.  Ward,  of  Belleville,  for  amjellant  J. 
M.  Livingood,  of  BelleviUe,  for  ai^>ellee. 

JOHNSTON,  0.  J.  In  1906  and  when  he 
was  81  years  old,  Charles  Nordmark  married 
Sarah  Bertha  Johnson,  and  they  lived  to- 
gether until  his  death  in  1912.  His  first  wife 
died  in  1904,  and  four  ctiildren  bad  been  born 
of  that  marriage.  A  few  days  before  his 
death  he  executed  a  will  giving  all  of  his 
property  to  his  wife,  except  a  gift  of  $1  to 
each  of  hia  children.  After  his  death  actloos 
were  brought  by  the  ctiildren  against  the 
widow,  Sarah  Bertha  Nordmark,  one  to  an- 
nul the  marriage  contract  with  their  father, 
and  to  set  aside  a  deed  executed  by  him  be- 
fore bis  death,  and  also  to  compel  the  de- 
fendant to  turn  over  the  proceeds  of  certain 
certificates  of  deposit  that  had  been  given  to 
her,  upon  the  ground  that  Nordmark  was  in- 
cai>able  and  mentally  irresponsible  when 
these  transactions  were  had.  The  other  ac- 
tion was  brought  to  set  aside  the  will  ex- 
ecuted by  Nordmark,  and  it  was  alleged  that 
he  was  mentally  incapable  of  making  a  will 
at  the  time  it  was  made,  and  also  that  it 
was  procured  through  duress  and  undue  in- 


fluence exercised  over  him  by  the  defehdant. 
Trials  of  the  cases  resulted  in  judgments  in 
favor  of  the  defendant.  On  appeal  the  Judg- 
ment upholding  the  validity  of  the  marriage 
contract  was  affirmed,  but  the  remaining 
parts  of  the  judgment  were  reversed  be- 
cause of  the  refusal  of  the  court  to  make 
fuller  findings  of  fact  upon  the  testimony  in 
the  case.  It  was  ruled,  however,  that  retrials 
of  the  cases  were  not  necessary,  but  that  the 
court  should  make  the  additional  findings 
upon  the  evidence  already  taken,  and  the 
cases  were  remanded  for-  that  purpose. 
Nordman  v.  Johnson,  94  Kan.  409,  146  Pac. 
1125.  Upon  the  return  of  the  cases  to  the 
trial  court  additional  findings  were  made 
along  the  line  indicated  in  the  wlnlon  of 
this  court,  and  the  plaintiffs  still  complaining 
say  that  the  findings  ane  incomplete  and  in- 
sufficient, eepedally  as  to  the  testamentary 
capacity,  and  there  is  a  contention  that  the 
additional  findings  made  are  not  supported 
by  the  evidence. 

An  examination  of  the  special  findings 
made  by  the  court  shows  them  to  be  snfil- 
dently  spedflc  and  complete.  -Amoog  other 
things  it  was  found  that  while  the  testator 
was  advanced  in  years  and  feeble  ip  health 
when  the  will  was  executed  he  was  able  to  be 
up  and  about  the  bouse,  and  was  not  mental- 
ly weak.  It  is  true  that  another  wrote  his 
name  while  he  held  the  pen  as  the  mark  was 
being  made,  nils  method  of  signing,  it  ap- 
pears, was  adopted  partly  because  of  physical 
weakness  in  guiding  the  pen,  but  also  be- 
cause he  was  unaccustomed  to  writing  the 
£>ngllsh  name  (Tharles,  as  he  had  usually 
written  it  Carl  after  the  manner  of  people  of 
his  nationality. 

On  the  question  of  undue  Influence  alleged 
to  have  been  exercised  ujfaa  him  by  the  de- 
fendant it  was  found  that  Nordmark  and  his 
wife  had  lived  happily  together,  that  she  was 
a  good  and  faithful  wife  and  possessed  his 
confidence  and  while  she  assisted  him  in 
some  business  affairs,  particularly  when  his 
advanced  age  or  the  state  of  the  weather 
made  it  more  suitable  for  her  to  do  the  work, 
be  always  ccmtroUed  his  business  affairs  and 
was  never  controlled  nor  unduly  influenced  by 
his  wife.  It  was  spedflcally  found  that  the 
will  was  the  free  act  of  the  testator,  that  it 
was  not  made  at  her  instance  or  dictation, 
nor  because  of  any  influence  exerted  by  her. 
It  was  found,  too,  that  she  had  done  nothing 
to  estrange  him  from  his  children,  nor  to  in- 
duce hUu  to  believe  that  they  cared  nothing 
for  him,  that  she  did  not  forbid  them  to  visit 
their  father^  nor  induce  him  to  believe  that 
they  did  not  wish  to  see  him,  and  also  that 
she  did  not  by  any  representations  raideavor 
to  get  control  of  his  pre^ierty.  There  was  a 
finding  that  the  certificates*  were  transferred 
to  the  defendant  with  the  testator's  consent 
on  the  consideration  of  love  and  affection, 
and  that  this  and  the  other  transactions  were 
brought  about  without  any  misrepresentation. 
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fraud,  or  undue  Influence  on  the  part  of  the 
defendant 

The  special  findings  being  suffldently  com- 
plete and  specific  on  the  Issnes  inyolved,  the 
only  question  remaining  is  the  sufSclency  of 
the  evidence  upon  which  the  findings  were 
based.  In  view  of  the  evidence  in  the  record 
this  can  hardly  be  regarded  as  a  serious 
question.  While  there  is  some  conflict  in 
the  testimony  there  is  abundant  proof  tend- 
ing to  show  the  testamentary  capacity  of 
Nordmark.  There  is  testimony  enough  that 
he  was  capable  of  transacting  ordinary  busi- 
ness and  had  the  memory  and  the  mind  essen- 
tial to  the  making  of  a  valid  will.  Nor  la  there 
any  lack  of  proof  to  support  the  finding  that 
at  the  time  the  will  was  execoted  the  testator 
was  free  from  any  restraint  or  undue  in- 
fluence exerted  upon  him.  The  relations  be- 
tween him  and  his  wife,  as  we  have  seen, 
w«re  confidential  and  harmonious,  but  the 
fact  that  they  were  tied  together  in  love  and 
confidence  during  the  marriage  as  well  as  by 
the  marriage  contract  does  not  raise  a  pre- 
sumption that  undue  Infiuence  was  exercised 
upon  him,  nor  does  the  fact  that  there  was  an 
opportnnlty  and  a  motive  to  exercise  undue 
inflnenoe  in  the  making  of  the  will  warrant 
the  inference  that  it  had  been  exercised. 
Ginter  v.  Ginter,  79  Kan.  721,  101  Pac.  634, 
22  L.  R.  A.  (N.  S.)  1024.  The  testator  had 
the  right  to  dispose  of  Ids  property  as  he 
pleased.  Ai^arently  he  understood  the  ex- 
tent of  his  estate  and  the  claims  of  his  wife 
and  children  upon  bis  bounty,  and  he  delib- 
erately made  a  disposition  of  his  property, 
giving  the  most  of  it  to  his  wife.  The  testi- 
mony is  abundant  to  show  that  the  instrument 
was  an  expresslun  of  his  own  will  and  pur- 
pose, and  that  it  was  executed  free  from  any 
Improper  influence  or  control  by  the  defend- 
ant or  by.  any  one  else. 

The  Judgment  in  each  case  is  affirmed.  All 
the  Justices  concurring. 


STATB  V.  MIDLAND  ^ERIB  NO.  412,  FBA- 

TBRNAL    ORDEB    OF    EAGLES. 

(No8.  20660,  20670,  20671,  20672.) 

(Supreme  Ooort  of  Kansas.     May  12,  1917.) 

(SyUthiu  hf  the  Oovrt.) 

1.  Abatsmskt  or  Liquor  NuiaARCx. 

Rule  of  law  announced  in  the  syllabus  of 
State  v.  Order  of  Eagles,  9S  Kan.  793,  161 
Pac.  903,  adhered  to. 

2.  Appeai.  and  Ebbob  «»1170(8J— Ham«jb8« 

BBBOB— SUSTAININU    DUCUBBKB    TO    PLKAO- 
INOS. 

Where  the  plaintiff's  evidence  does  not  show 
that  it  sufficiently  established  the  facts  alleged 
in  its  petition  to  entitle  it  to  judgment,  and 
tends  to  show  that  the  defendants  are  entitled 
to  judgment,  it  is  not  prejudicial  error  to  sus- 
tain a  demurrer  to  the  plaintHTs  evidence  in- 
stead of  rendering  judgment  for  defendants  on 
that  evidence,  and  section  581  of  the  Civil  Code 
(Gen.  St.  1915,  {  7485)  forbids  the  reversal  of 


a  judgment  wbldt  is  only  affected  by  nonpreju- 
dicial error. 

[XM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4066,  4643.] 

Marshall,  J.,  dissenting. 

Appeal  from  District  Court,  Montgomery 
County. 

On  rehearing.     Affirmed. 

For  former  opinion,  see  98  Kan.  793,  161 
Pac.  903. 

S.  M.  Brewster,  Atty.  Gen.,  J.  P.  Ooleman, 
of  Ti^eka,  Charles  D.  Ise,  of  CoffeyviUe,  and 
Thurman  HUl,  of  Independence,  for  the 
State.  T.  B.  Wagstafr,  of  Independence,  Geo. 
H.  Wark,  of  Caney,  and  J.  B.  Tomllnson  and 
0.  D.  Shukers,  both  of  Independence,  for  ap- 
pellees. 

DAWSON,  J.  This  Is  a  rehearing  of  the 
cases  decided  In  State  v.  Order  of  Eagles,  98 
Kan.  793,  161  Pac.  908.  The  rehearing  was 
granted  to  consider  the  Attorney  General's 
criticism  of  the  syllabus  of  our  original  opin- 
ion, and  to  determine  a  .question  undisposed 
of  in  the  first  hearing  because  this  court  be- 
Ueved  it  could  not  disturb  the  net  result  ar- 
rived at  by  the  trial  court 

[1]  AU  that  the  Attorney  General  has  bad 
to  say  anent  the  syllabns  of  onr  original  opin- 
ion has  been  duly  considered,  and  its  text  has 
been  critically  reviewed ;  but  .we  are  satisfied 
that  it  is  a  precise  and  pertinent  statement 
of  the  law  governing  the  cases  presented. 

[2]  The  question  which  we  did  not  deter- 
mine and  which  the  Attorney  General  insists 
is  Important  relates  to  the  trial  court's  ruling 
on  the  demurrer  to  the  state's  evidence.  Per- 
haps the  trial  court  did  err  in  sustaining  de- 
fendants' demurrer  to  the  evidence.  There 
was  evidence  that  liquors  had  been  sold  and 
drank  (m  the  defendants'  premises  not  long 
before  the  state  filed  these  suits  to  enjoin 
those  practices.  There  was  no  evidence  that 
defendants  were  violating  the  law  at  the  time 
the  actions  were  filed.  Formerly  that  alone 
would  have  defeated  the  injunctions.  We 
think  we  properly  widened  that  narrow  view 
in  the  doctrine  announced  in  the  syllabus,  but 
we  cannot  see  our  way  to  further  extend  it 
It  would  have  beoi  better — ^perhaps  it  would 
have  been  the  correct  way  to  end  those  law- 
suits— ^If  the  trial  court  had  overruled  the 
demurrer  to  the  state's  evidence  and  had  ren- 
dered Judgment  for  the  defendants  on  that 
evidence.  But  what  should  this  court  now 
doabout  the  matter?  The  state  did.not  prove 
to  the  satisfaction  of  the  trial  court  that  nui- 
sances were  being  maintained  on  the  prem- 
ises of  the  defendants  at  or  about  the  time 
the  state's  suits  were  filed.  It  sought  to 
maintain  its  causes  against  these  several  de- 
fendant by  witnesses  Who  testified  that  nui- 
sances had  theretofore  existed  on  defendants' 
premises,  but  that  those  nuisances  had  been 
abated  apparently  in  good  faith  under  threats 
of  prosecution  if  they  were  not  abated.    This 
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was  effected  prior  to  the  time  the  state's 
suits  were  filed.  By  producing  the  witnesses 
who  testified  that  the  nuisances  had  been 
abated,  the  state  vouched,  in  some  measure 
at  least,  for  their  credibility.  Surely  the 
state  did  not  intend  to  ask  the  trial  court  Im- 
plicitly to  believe  Its  witnesses  on  the  first 
part  of  their  testimony  and  utterly  to  dis- 
believe them  as  to  the  latter  part 

Conceding,  then,  that  It  was  error  to  sus- 
tain the  demurrer  to  the  state's  evidence,  we 
may  not  disregard  the  provisions  of  the  CMl 
Code  In  a  liquor  case  any  more  than  In  any 
other  case.    The  pertinent  paragraph  reads: 

"The  appellate  court  shall  disregard  all  mere 
technical  errors  and  irregularities  which  do  not 
afBrmatively  appear  to  have  prejudicially  affect- 
ed the  Bubstantial  rights  of  toe  party  comiriain- 
ing,  where  It  appears  upon  the  whole  record 
that  substantial  justice  has  been  done  by  the 
judgment  or  order  of  the  trial  court;  and  in 
any  case  pending  before  It,  the  court  shall  ren- 
der sudi  final  judgment  as  it  deems  that  jus- 
tice requires,  or  direct  such  judgment  to  be  ren- 
dered by  the  court  from  which  the  appeal  was 
taken,  without  regrard  to  technical  errors  and 
irregularities  ih  the  proceedings  of  the  trial 
court."  Civ.  C5ode,  par.  681  (Oen.  St  1915,  { 
74819. 

See,  also,  Crtm.  Code,  |  203  (Gen.  St  1915. 
18216). 

Oh  the  pleadings  and  on  all  the  evidence 
produced  by  the  state,  considered  in  their 
most  favorable  light,  we  cannot  say  that  the 
trial  court  should  have  issued  the  injunc- 
tions, or  that  the  state  was  entitled  to  judg- 
ment; and  this,  under  the  Code  section  just 
quoted,  forbids  us  to  disturb  the  judgments 
In  the  present  cases,  and  they  are  therefore 
again  affirmed. 

JOHNSTON,  C.  J.,  and  BURGH,  MASON, 
PORTER,  and  WEST,  JJ.,  concurring: 
MARSHALL,  J.,  dissenting. 


RUTH  ▼.  WITHBRSPOON-EINOIiER  CO. 

(No.  21152.) 
(Suprme  Court  of  Kansas.     May  12,  1917.) 

(Svllahua  iy  the  Court.) 

1.  Tbiai.  «=5>26(K1)— Reqtjksted  Instbuctior 
— Given  Instbuction. 

It  is  not  reversible  error  to  refuse  to  give 
an  instruction  stating  in  detail  the  law  oovering 
an  issue  submitted  to  the  jury,  where  the  court 
clearly  states  the  same  rule  in  general  language 
In  the  instruction  given. 

red.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  661.] 

2.  Appbai  and  Bkbor  <8=»104S(6)— Habmuebs 
Bbbob—Cboss- Examination. 

The '  refusal  of  the  court  to  permit  the 
cross-examination  of  a  witness  to  establish  a  de- 
fense will  not  cause  a  reversal  of  the  judgment, 
where  the  witness,  who  was  a  party  to  the  ac- 
tion, could  have  been  produced  by  the  party 
seeking  to  cross-examine  him,  and  where  the 
evidence  sought  to  be  introduced  by  cross-ex- 
amination was  shown  by  records  introduced  in 
evidence  by  the  party  cross-examining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4145.] 


*•  JS"^'®='25(2)-Ma8tkb  and  Sebvant  «=» 
«>8— WoBKinsN's  Compensation  Act— Jubt 
Tbial. 
,r,  lender  the  Workmen's  Oktmpenaation  Act 
(Gen.  St  1916  J  6980)  a  JiSlSSita  ^v^ 
unless  demanded,  and  where  it  la  not  demanded 
a  court  may  call  a  jury  to  find  the  facts,  and 
may  reodw  judgment  oo  the  flndinga  of  the 

jJ^i  i^*?-~^'  •**>«■  "»*■.  •«•  JwT.  Cent 

Appeal  from   District   Court,   Wyandotte 

County. 

Action  under  the  Workmen's  Compensation 
Act  by  James  H.  Ruth  against  the  Wlther- 
spoon-Engler  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

McAnany  &  AMen,  of  Kansas  City,  Kan, 
Frank  L.  Barry,  of  Kansas  City,  Mo.,  and 
Samuel  Maher,  of  Kansas  City,  Kan.,  for  ap- 
pellant McFadden  &  Chafliin,  of  if«i»— f 
City,  Kan.,  for  appellee. 

BfARSHALL,  J.  The  deftedant  appeals 
from  a  judgmait  rendered  against  U  under 
the  Workmen's  Compenaation  Act 

This  is  the  second  time  this  case  has  been 
before  this  court  Ruth  v.  Wltherspoon-Eng- 
lar  Co.,  98  Kan.  179,  157  Pac.  403,  U  R.  A. 
1916B,  1201.  The  former  judgment  was  la 
favor  of  the  plaintiff  for  the  same  amoont  as 
the  present  one. 

The  plaintiff  pleaded  total  Incapacity  caus- 
ed by  the  breaking  of  his  right  leg  while  la 
the  defendant's  employ.  After  the  broken 
bone  of  the  plaintiff's  leg  had  been  set  and 
had  healed,  his  Injured  leg  was  two  inches 
shorter  than  the  other  one.  The  plaintiff 
commenced  an  action  against  W.  F.  Fair- 
banks and  H.  B.  T^mmon,  the  physicians 
who  had  treated  him,  and  against  the  de- 
fendant, for  negligence  and  malpractioe  in 
setting  the  bone.  That  action  was  pending 
and  undetermined  at  the  time  the  present 
action  was  tried. 

[1]  L  The  defendant  insists  that  the  court 
erred  in  refusing  to  give  the  following  in- 
structlms: 

"Tou  are  instructed  that'  the  plaintiff  Is  en- 
titled to  recover  compensation  in  this  cause 
for  his  disability,  total  or  partial,  that  resulted 
from  the  injury  received  in  the  course  of  his 
work,  without  the  intervention  of  an  independ- 
ent agency. 

"If  you  believe  from  the  evidence  that  his 
total  or  partial  inability  to  work  has  been  caus- 
ed or  increased  by  Improper  surgical  treatment 
or  want  of  proper  medicaj  or  surgical  care,  then 
he  cannot  recover  in  this  cause  for  any  total 
or  partial  incapacity  due  to  improper  medical 
care  or  want  of  proimr  medical  treatment" 

The  court  gave  the  following  instruction: 
"In  determining  the  compensation  to  which 
plaintiff  is  entitled,  you  will  be  careful  to  ascer- 
tain what  length  of  time  the  plaintiff  is  neces- 
sarily incapacitated  from  work  as  the  natural 
and  probable  result  of  his  injury,  excluding 
therefrom  any  loss  occasioned  by  any  act  of 
the  plaintiff  himself,  or  occasioned  from  the 
acts  of  others  occurring  since  the  time  of  the 
I  injury." 
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There  Is  no  substantial  difference  between 
the  Instructions  requested  and  the  one  given 
by  the  court  The  Instructions  asked  by  the 
defendant  were  spedflc,  while  the  one  given 
by  the  court  was  general  It  was  clear,  and 
there  was  not  enough  difference  between  it 
and  those  requested  to  justify  a  reversal  of 
the  Judgment. 

[2]  2.  The  defendant  contends  that: 
"The   court   committed  error   in   refusing   to 
permit  appellant  .to  cross-examine  appellee  with 
reference  to  the  filing  of  the  malpractice  suit." 

Neither  In  his  petition  nor  in  his  evidence 
In  chief  did  the  plalntff  say  anything  about 
that  suit  The  defendant's  answer  pleaded 
the  pendmcy  of  that  action  as  a  defmse: 
and  on  tibe  croB»«xamlnation  of  the  plaintiff 
the  defendant  attempted  to  show  that  the 
action  had  been  filed,  and  that  the  plaintiff 
had  claimed  that  a  part  of  his  disability 
was  caused  by  the  'negligence  of  the  doctors 
in  setting  the  broken  bone  in  his  log.  The 
defendant  was  not  permitted  to  thus  cross- 
examine  the  plaintiff.  That  cross-examina- 
tion may  have  been  proper,  but  the  exclusion 
of  that  evidence  on  cross-examination  did 
not  preclude  the  defendant  from  Introducing 
It  to  establish  the  facts  pleaded  in  the  an- 
swer. The  plaintiff  did  introduce  In  evi- 
dence the  plaintiff's  petlti<»  In  the  mal- 
practice suit,  and  the  plaintiff  introduced  the 
defendant's  answer  thereto.  If  the  defend- 
ant had  so  desired,  it  could  have  used  the 
plaintiff  as  a  witness  and  could  then  have 
questioned  him  concerning  the  matters  that 
were  excluded  on  cross-examination.  If 
there  was  error  in  refusing  to  permit  the 
defendant  to  cross-examine  the  plaintiff  con- 
cerning those  matters,  the  error  was  not  suf- 
ficient to  Justify  this  court  in  reversing  the 
Judgment  In  addition  to  this,  the  evidence 
aoot^t  to  be  introduced  by  cross-examina- 
tion was  not  produced  on  the  hearing  of  the 
motion  tot  a  new  trial. 

[3]  8.  The  cause  was  tried  by  a  Jury.  A 
general  verdict  was  not  r«idered,  but  three 
gpedal  questions  were  submitted  to  the  Jury, 
and  these  questions  were  answered  as  fol- 
lows: 

"Qoestioii  1.  The  date  of  the  Injary  to  plain- 
tiff being  admitted  to  be  the  Sth  day  of  March, 
1914.  for  how  many  weeks  do  yon  find,  be- 
ginnmg  2  weeks  after  the  date  6f  said  injury, 
the  plaintiff  will  be  'totally  incapadtated  for 
labor?    Answer.  414  weeks. 

"Question  2.  For  how  many  weeks,  if  any, 
beginning  at  the  end  of  the  period  of  total  in- 
capacity, as  fixed  by  yonr  answer  to  question 
No.  1,  do  yon  find  that  the  plaintiff  has  been,  or 
will  be,  partially  incapacitated  to  perform  la- 
bor?    Answer.     For  rest  o(  life. 

"Qnestion  3.  What  average  amount  per  wedt 
has  plaintiff  been,  or  will  the  plaintiff  in  nil 
probability  be,  able  to  earn  in  some  suitable 
employment  or  business  after  the  date  of  the 
acddent  and  in  the  future?    Answer.    None." 

The  defendant  says  that  it  was  error  for 
the  court  to  submit  this  case  to  the  Jury 
upon  the  three  qiecial  questlonsv  and  con- 


tends that  the  Jury  should,  in  addition,  have 
been  required  to  render  a  general  verdict. 
To  support  its  contention,  the  defendant  cites 
section  295  of  the  Code  of  Civil  Procedure 
(Gen.  St  1015,  (  7185)  and  a  number  of  de- 
cisions by  this  court  in  actions  for  the  re- 
covery of  money.  The  abstract  does  not 
disclose  that  either  party  demanded  a  Jury 
trial.  That  section  of  the  Workmen's  Com- 
pensation Act  providing  for  a  trial  to  de- 
termine the  amount  of  compensation  Is  sec- 
tion 6930  of  the  General  Statutes  of  1915. 
and  In  part  reads: 

"A  woricman's  right  to  compensation  nnder 
this  act  may,  in  default  of  agreement  or  arbitra- 
tion, be  determined  and  enforced  by  action  in 
any  court  of  cmnpetent  jurisdiction.  In  every 
Such  action  the  nght  to  trial  by  jury  shall  be 
deemed  waived  and  the  case  tried  by  the  court 
without  a  Jury,  unless  either  party,  with  his 
notice  of  trial,  or  when  the  case  is  placed  upon 
the  calendar,  demand  a  jury  trial.  The  jndg- 
ment  in  the  action,  if  in  favor  of  the  plaintiff, 
shall  be  for  a  lump  sum  equal  to  theamovnt  of 
the  payments  then  due  and  prospectively  ink 
under  this  act  with  interest  on  the  payments 
overdue^  or,  in  the  discretion  of  the  trial  judge, 
for  periodical  payments  as  in  an  award." 

The  right  to  have  the  Jury  assess  the 
amount  of  recovery  in  workmen's  compen- 
sation cases  is  Inconsistent  with  the  powers 
of  the  trial  Judge  under  the  statute  quoted. 
So  far  as  the  abstract  shows,  the  parties  to 
this  action  waived  a  jury  trial.  The  .court 
must  have  called  the  Jury  for  the  purixjse  of 
having  it  find  the  facts  on  particular  Issues. 
Those  facts  were  found.  The  court  render- 
ed Judgment  accordingly.    No  error  la  shown. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


ALBACH  et  aL  v.  FBATEBNAIi  AID  UN- 
ION.   (No.  20606.) 

(Supreme  Court  of  Kansas.    May  12,  1817.) 

(Syllalmi  iy  the  Court.) 

1.  Meboeb  of  BsntnaiAi,  Sooietiks. 

Chapter  210  of  the  Session  Laws  of  181!i 
(Gw.  St  1915,  H  6418-6420)  anthoriies  the 
consolidation  or  merger  of  fraternal  beneficiary 
corporations  under  the  supervision  of  the  su- 
perintendent of  insurance  and  with  his  approval 

2.  Inbdrance  €=3705— Fbaternai.  BENicnciA- 
BT  Association— Mebger— Action  fob  Sxo- 

BBQATION— PaBTY    PLAINTIFF.  , 

A  fraternal  insurance  corporation  of  Kan- 
sas and  a  fraternal  insurance  corporation  of 
Colorado  effected  a  merger  pursuant  to  the  stat. 
utes  of  Kansas  and  Colorado  ;Under  tt;e  supervi- 
sion of  the  insurance  departments  of  betb  states 
and  with  their  approval.  Certain  members  and 
insurance  certificate  holders  of  the  Kansas  cor- 
poration filed  an  action  charging  irregularities, 
fraud,  etc.,  in  bringing  about  the  merger,  pray- 
ing for  the  appointment  of  a  receiver,  and  for 
a  segregation  of  the  assets  and  affairs  of  the. 
merged  corporations,  .  and  to  restore  the  inde- 
pendence of  the  Kansas  corporation.  BeU^  that 
where  there  is  no  powerful  and  peculiar  equity 
involved,  an  action  of  such  gravity  can  only- 
he  commenced  in  the  name  of  the  state  on  the 
relation  of  its  responsible  legal  representative,. 
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and   tbat  the  plaintiffs  as  private  indlTlduala 
cannot  maintain  It. 

[Bid.  Note.— For  other  caaes,  see  Insurance, 
Cent.  Dig.  {  1840.]  , 

Aj)peal  from  District  Court,  Wyandotte 
County. 

Action  by  John  H^iry  Albach  and  others 
against  the  Fraternal  Aid  Union.  Demurrer 
to  petition  overruled,  and  defendant  appeals. 
Reversed,  and  cause  remanded,  with  Instruct 
tions  to  sustain  the  demurrer  to  plaintiff^ 
petition. 

George  R.  Allen,  of  Kansas  City,  for  appel- 
lant Arthur  J.  Stanley  and  Guy  B.  Stanley, 
both  of  Kansas  City,  for  appellees. 

DAWSON,  J.  a%ls  action  was  begun  to 
challenge  the  legality  of  a  merger  of  two  de- 
fendant corpoiatlmis,  the  Fraternal  Aid  As- 
sociation, a  Kansas  corx)oratlon,  and  the  Su- 
preme Lodge  of  the  Fraternal  Union  of 
America,  a  Colorado  corporation.  Both  of 
these  oisanlzatianB  were  typical  fraternal 
Insurance  associations,  having  a  large  mem- 
bership enrolled  in  local  bodies  or  lodges 
with  the  usual  ritualistic  ceremonies  of  In- 
struction and  discipline,  and  governed  by  Su- 
preme Councils  composed  of  the  general  o£&- 
dals  and  representatives  chosen  directly  or 
Indirectly  from  their  corporate  memberships. 
The  five  plaintiffs  who  seek  to  maintain  the 
action  are  members  of  the  Fraternal  Aid  As- 
sociation, and  h<dd  fraternal  Insurance  poli- 
cies in  that  organization. 

The  merger  was  effected  in  1914  accord- 
ing to  an  agteeA  plan,  parts  of  whldi  read: 

"Whereas,  the  Fraternal  Aid  Association  of 
l.Awrence,  Kansas,  has  about  forty  thousand 
(40,000)  members  and  the  Supreme  Lodge  of 
the  FS-atemal  Union  of  America  of  Denver,  Col- 
orado, has  about  forty  thousand  (40,000)  mem- 
bers, and  that  both  of  said  organizations  are 
fraternal  beneficiary  insurance  associations  duly 
organized  under  the  laws  of  said  states  and  have 
a  lodge  system  and  representative  form  of  gov- 
ernment ; 

"And  whereas,  it  is  a  self-evident  proposition 
that  the  cost  per  capita  of  conducting  the  busi- 
ness and  administering  the  affairs  of  a  small 
association  is  proportionately  greater  than  the 
noet  per  capita  of  conducting  the  business  and 
administering  the  affairs  of  a  larger  one ; 

"And  whereas,  competition  between  fraternal 
beneficiary  societies  has  caused  the  expense,  of 
procuring  new  members  to  be  greatly  increased, 
and  the  merger  of  two  societies  of  the  member- 
ship of  the  Fraternal  Aid  Association  and  Fra- 
ternal Union  of  America  will  make  the  com- 
bined societies  more  attractive  to  the  general 
public,  thus  enabling  them  to  better  carry  on 
promotion  work; 

"And  whereas,  a  large  saving  in  expenses  of 
salaries,  rent,  clerk  hire,  stationery  and  adver- 
tising may  be  made  and  thus  the  aggregate  cost 
of  operating  and  conducting  the  business  of  said 
associations  may  be  materially  reduced  and  the 
growth  of  membership  be  more  rapidly  increas- 
ed and  promoted  by  merging  and  consolidating 
said  organizations  into* one: 

"Now,  therefore,  it  is  proposed  bv  and  with 
the  supervision  and  approval  of  the  superin- 
tendent of  insurance  of  the  state  of  Kansas  and 
Ae  insurance  commissioner  of  the  state  of  Colo- 
rado under  the  statutes  of  said  states  to  merge 
and  consolidate  the  Fraternal  Aid  Association 
and  the  Supreme  Lodge  of  the  EVatemal  Union 


of  America  and  unite  the  membership  of  tb« 
Fraternal  Aid  Association  and  die  membership 
of  the  Snpreme  Lodge  of  the  Fraternal  Union  of 
America  in  accordance  with  tiie  following  plan, 
to  wit :    •    •    • 

"The  charter  and  artides  of  incornoration  of 
the  Supreme  Lodge  of  the  Fraternal  Union  of 
America  when  amended  shall  be  the  charter  and 
articles  of  incorporation  of  the  consolidated 
society,  and  it  shall  have  and  enjoy  all  of  the 
benefits  and  privileges  now  possessed  by  the  Fra- 
ternal Aid  Association  under  its  articles  of  in- 
corporation, and  shall  have  and  enjoy  all  of  the 
benefits  and  privileges  now  possessed  by  the  Su- 
preme Lodge  of  the  Fraternal  Union  of  America 
under  its  articles  of  incorporation.    •     •     • 

"Fourth.  The  membership  of  the  Fraternal 
Aid  Association  shall,  on  Uie  adoption  of  this 
contract,  as  provided  herein,  and  its  approval 
by  the  insurance  departments  of  Kansas  and 
Colorado,  ipso  facto  become  members  of  the 
Fraternal  Aid  Union,  and  be  entitled  to  all  the 
rights,  privileges  and  benefits  of  the  membership 
of  the  Fraternal  Aid  Union  to  the  same  extent 
and  purpose  as  the  present  membership  of  tlie 
Fraternal  Union  of  America  are  permitted  to 
receive  and  enjoy,  and  shall  pay  the  same  rates 
of  assessment,  per  capita  tax  and  dues  under 
the  same  conditions  and  be  entitled  to  the  same 
benefits  as  were  provided  by  the  certificates  and 
laws  of  the  Fraternal  Aid  Association  in  force 
at  the  date  of  the  taking  effect  of  this  agree- 
ment.    •    ♦    • 

"Fourteenth.  Provided,  that  all  of  the  provi- 
sions of  this  contract  relating  to  the  righte,  dn- 
ties,  benefits,  privileges  and  burdens  of  the 
membership  of  the  Bratemal  Aid  Association 
shall  apply  with  equal  force  to  the  membership 
of  the  Supreme  Lodge  of  the  Fraternal  Aid  Un- 
ion of  America. 

"Fifteenth.  This  agreement  shall  be  and  be- 
come in  full  force  and  effect  only  when  it  shall 
have  received: 

"1.  The  approval  and  indorsement  of  the  su- 
perintendent of  insurance  of  the  state  of  Kan- 
sas and  the  insurance  commissioner  of  the  state 
of  Colorado  to  the  proposed  plan. 

"2.  This  agreement  shall  nave  received  the 
approval  and  be  adopted  by  the  members  of  the 
General  Council  of  the  Fraternal  Aid  Associa- 
tion in  accordance  with  the  laws  of  Kansas,  and 
by  the  Supreme  Lodge  of  the  Fraternal  Union 
of  America  at  a  special  session  thereof,  called 
for  that  purpose  by  at  least  the  number  of  votes 
required  by  the  statutes  of  the  state  of  Colorado 
relating  to  merger  and  reinsurance  of  fraternal 
beneficiary  societies." 

Plaintiffs'  petition  recites  all  the  pertihept 
facts,  and  alleges  certain  irregularities  in 
bringing  abont  this  merger;  tbat  large  sums 
of  the  Colorado  corpM^tlon  were  expenaed 
to  accomplish  it;  that  the  members  of  tbe 
Kansas  corporation  were  not  apprised  of  the 
details  of  the  merger,  and  that  certain  mat- 
tdrs  pertaining  thereto  were  fraudulently 
kept  secret;  tbat  it  was  not  effected  in  ctm- 
formlty  to  the  by-laws  of  the  order;  that 
the  merger  Is  a  bad  bargain  for  the  Kansas 
corporation;  and  that  the  result  will  be  an 
increase  in  the  Insurance  rates  to  the  mem- 
bership, Including  the  plaintiffs.  Tbe  prayer 
Is  for  a  receiver  of  the  property  of  the  Kan- 
sas corporation,  that  he  be  authorized  to 
conduct  its  business,  collect  the  membership 
dues  and  assessments,  that  an  accoanting  be 
had  with  the  Colorado  corporation  and  the 
affairs  of  the  merged  corporaticms  be  disen- 
tangled, and  that  the  Kansas  corporatioD  be 
restored  to  Its  independence,  etc.  The  de- 
fendant, the  Fraternal  Aid  Union,  which  is 
.  igitized  by 
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Mie  amended  corporate  name  of  the  merged 
corporaaons,  filed  a  demurrer  to  this  peti- 
tion, aettlng  up  the  usual  grounds,  "no  legal 
capacity  to  sue,  no  cause  of  action  stated," 
etc.  To  obtain  a  decision  of  this  court,  the 
cause  was  halted  below  on  the  trial  court's 
mllng  on  the  demurrer  and  appealed. 

[1]  This  merger  was  efltected  pursuant  to 
chapter  210  of  the  Session  Laws  of  Kansas 
of  1913  (Gen.  Stat  1915,  §g  5418-6420),  which 
provides  for  the  consolidation  or  merger  of 
fraternal  beneficiary  societies,  subject  to  the 
approval  of  thq  superintendent  of  Insurance. 
In  specific  terms  the  act  provides  that  such 
merger  may  be  effected  with  a  similar  lawful 
corporation  of  another  state.  Colorado's  leg- 
islatlcm  is  to  the  same  general  effect  3 
Colorado  Statutes  Annotated  (Morrison  &  De 
Soto's  Edition)  i  31600.  There  is  no  infirm- 
ity in  8U<di  legislation.  Const  of  Kansas, 
art.  12,  «  1;  Atchison,  C.  &  P.  R.  Co.  v. 
County  of  Phillips,  25  Kan.  261;  C,  K.  &  W. 
Rd.  Co.  V.  Com'rs  of  Stafford  County,  36  Kan. 
121,  12  Pac.  593;  H.  &  S.  Rd.  Co.  v.  Com'rs 
of  Kingman  County,  48  Kan.  70,  28  Pac.  1078, 
15  L.  R.  A.  401,  30  Am.  St  Rep.  273;  West  v. 
Bank,  66  Kan.  524,  72  Pac.  252,  63  L.  R.  A. 
137, 97  Am.  St  Rep.  385;  Illinois  Life  Ins.  Co. 
v.  TuUy,  174  red.  855, 98  C.  O.  A.  259 ;  Mai*et 
Street  Ry.  Co.  v.  Hellman,  100  Cal.  571,  42 
Pac.  225;  Hale  v.  Cheshire  Railroad.  161 
Mass.  443,  37  N.  B.  307;  10  Cyc.  288,  293; 
22  Cyc.  1403,  1419 ;  29  Cyc.  22 ;  Noyes  on  In- 
tercorporate Relations,  Si  43,  101 ;  7  R.  C.  L. 
H  131-135. 

[2]  The  appellants  contend  that  the  plain- 
tiffs have  no  right  to  maintain  this  action. 
It  is  famllar  law  that  unless  there  is  specific 
statutory  authority  authorizing  a  private 
person  to  challenge  the  regularity  of  official 
or  corporate  action,  or  unless  such  person 
suffers  some  peculiar  Injury  thereby,  he  can- 
not maintain  such  action.  In  certain  mat- 
ters relating  to  the  imposition  of  taxes  (Gen. 
Stat' 1915,  i  7163  [Code  av.  Proc.  i  265]),  and 
to  abate  nuisances  (Gen.  Stat  1915,  |  5525), 
such  special  statutory  authority  has  been 
granted. 

The  general  rule  is  that  the  legality  of 
corporation  action  or  of  the  exercise  of  cor- 
porate powera  can  only  be  Questioned  in  a  di- 
rect proceeding  in  the  name  of  the  state  by  a 
public  <^cer  authorized-  to  represent  (the 
state  in  court  Thus  in  an  early  case  (Miller 
v.  Town  of  Palermo,  12  Kan.  14)  certain 
private  citizens,  who  resided  on  a  tract  of 
land  which  some  of  their  fellow  inhabitants 
bad  undertaken  more  or  less  regularly  to 
erect  into  a  municipality,  brought  an  action 
challenging  the  validity  of  the  projected  cor- 
poration. The  defendant  trustees  of  the 
town  demurred  on  the  ground  that  the  plain- 
tiffs had  no  legal  capacity  to  sue  in  the  ac- 
tion. The  court  sustained  the  demurrer, 
and  on  appeal  this  court,  speaking  by  Mr. 
Justice  Brewer,  said: 

"Can  private  indivldaals,  having  no  other  in- 
terest than  that  of  citizens,  residents  and  tax- 


payers of  a  supposed  municipal  corporation, 
maintain  an  action  of  qno  warranto  in  their 
own  names  agaiDst  such  corporation,  or  mast 
such  action  be  brought  in  the  name  of  the  state, 
and  by  the  Attorney  General,  or  the  county  at- 
torney? The  district  court  decided  that  the  ac- 
tion must  be  in  the  name  of  the  'State,  and  in 
that  opinion  we  concar.  This  court  has  had 
occasion  in  two  or  three  cases  to  consider  under 
what  circumstances  grievances  of  a  public  char- 
acter can  be  investigated  at  the  suit  of  a  private 
individual,  and  the  rule  has  been  thus  laid 
down :  'If  the  Injury  is  one  that  peculiarly  af- 
fects a  person,  he  has  his  right  of  action ;  if 
it  affects  the  whole  community  alike,  their  rem- 
edy is  by  proceedings  by  the  state,  through  its 
appointed  agencies.'  Craft  v.  Jackson  County, 
5  Kan.  521.  That  case  was  one  of  an  applica- 
tion for  an  injunction  to  restrain  the  issue. of 
some  coimty  warrants ;  but  the  rule  thus  enun- 
ciated is  of  general  application.  It  was  follow- 
ed by  this  court  in  two  mandamus  cases :  Bob- 
bett  v.  Dresher,  10  Kan.  9;  Turner  v.  Jeffer- 
son County  Com'rs,  10  Kan.  16.  And  we  see 
no  reason  why  it  should  not  be  applied  to  cases 
like  the  one  at  bar.  The  reasons  for  the  rule 
are  as  imperative  in  this  as  in  any  class  of  cases. 
•  ♦  *  The  plaintiffs  here  show  no  interest 
adverse  to  the  corporation  defendant  peculiar  to 
themselves,  or  different  from  those  of  the  com- 
munity in  general.  Hence  if  they  are  authoriz- 
ed to  maintain  this  action,  any  taxpayer  and 
citizen  of  that  community  can  summon  the  cor- 
poration into  court  to  try  the  validity  of  its 
existence,  and  that  too  when  the  state  wnich  cre- 
ated the  corporation  is  content  to  let  it  live." 
12  Kan.  16,  17. 

In°  McMlllen  v.  Butler,  15  Kan.  63,  64,  66, 
which  was  an  action  begun  by  a  private  cit- 
izen, "resident  elector,  and  taxpayer,"  to  en- 
Join  public  officers  from  moving  their  offices 
to  a  newly  chosen  comity  seat,  thla  court 
said: 

"It  is  difficult  to  understand  upon  what  prin- 
ciple it  is  .supposed  that  this  action  tnay  l>e 
maintained.  There  la  no  statute  authorizing 
such  an  action ;  and  we  do  not  .think  that  it 
can  be  maintained  under  any  general  principles 
of  law  or  equity.  •  •  •  The  plaintiff  is  not 
a  public  officer,  prosecuting  for  the  benefit  of  the 
public;  and  be  does  not  show  that  he  has  any 
special  or  private  interest  in  the  subject-mat- 
ter of  the  action  which  calls  for  any  special 
interposition  of  the  courts  of  justice  for  his 
particular  benefit  Merely  being  a  resident  a 
citizen,  an  elector,  or  a  taxpayer,  or  all  com- 
bined, does  not  authorize  a  private  individual 
to  summon  the  public  officers  mto  the  courts  of 

iustice  to  answer  for  their  offldal  conduct 
Jridge  Co.  v.  Wyandotte  Countv,  10  Kan.  326, 
331,  and  cases  tnere  dted:  Miller  v.  Town  of 
Palermo,  12  Kan.  14.  His  interest  must  be 
private  and  special  in  order  to  invoke  the  special 
intervention  of  the  courts  in  bis  favor." 

This  doctrine  runs  through  all  the  later 
Kansas  cases:  In  re  Short,  Petttiooer,  47 
Kan.  250,  27  Pac.  1006;  A.,  T.  &  S.  F.  Rd. 
Co.  V.  Com'rs  of  Sumner  County,  61  Kan. 
617,  33  Paa  312;  State  v.  Shuflord,  77  Kan. 
263,  267,  and  dtations,  94  Pac.  137;  10  Cyc. 
266-261. 

That  the  Legislature  was  awake  to  tlte 
gravity  of  permitting  fraternal  insurance  or- 
ganizations to  l>e  subjected  to  injudicious  or 
lU-founded  lawsuits  attacking  their  corpo- 
rate structure  or  conduct  is  evidenced  by  the 
precautions  taken  in  the  statute  vesting  in 
the  superintendent  of  insurance  supervisory 
powers  over  them,  and  while  broad  and  suf- 
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fldeni;  powers  are  vested  In  that  officer  and 
in  the  Attorney  General  (Gen.  Stat.  1916.  i 
6413)  to  Insure  correct  corporate  conduct  on 
the  part  of  these  Institutions,  other  litigtous- 
ly  disposed  persons  are  largely  forbidden  to 
meddle  with  them.  The  statute  In  part 
*eads: 

"No  injunction  shall  be  granted  by  any  court 
in  this  state  against  any  association  authorized 
to  do  business  under  this  act,  except  upon  ap- 
plication of  the  Attorney  General,  at  the  re- 
quest of  the  superintendent  of  insurance." 

The  wisdom  of  this  legislation  is  obvious. 
Where  the  rights  of  many  thousands'of  mem- 
bers and  beneficiaries  are  Involved,  as  in 
this  case,  where  the  public  officers  authoriz- 
ed and  charged  with  tlie  duty  of  supervising 
their  corporate  conduct  and  of  scrutinizing 
their  financial  affairs  have  approved  what 
has  been  nndertaken  and  consummated, 
where  the  assets  have  been  commingled  and 
the  fraternal  structure  and  Internal  economy 
of  the  aiasoclatlons  have  been  readjusted  to 
their  new  conditions,  where  neither  the  state 
of  Kansas  nor  the  state  of  Colorado  has 
seen  fit  to  question  what  has  been  done  pur- 
suant to  their  respective  laws  and  pursuant 
to  their  official  supervision,  a  private  dtlzen 
would  need  to  present  a  case  showing  some 
powerful  and  special  equity  on  his  side  be- 
fore he  should  be  permitted  to  raise  a. Judi- 
cial Inquiry  touchins  their  corporate  con- 
duct 

In  the  fticts  alleged  and  the  relief  prayed 
for  In  this  action,  the  proceeding  In  effect  is 
quo  warranto.  Except  In  most  unusual  cas- 
es, such  an  actlcm  can  only  be  maintained 
In  the  name  of  the  state  by  Ita  proper  legal 
representative,  the  Attorney  General,  or,  per- 
haps, by  the  county  attorney.  And  even  if 
80  maintained,  the  relief  to  be  given  is  to 
some  extent  discretionary  with  the  court 
City  of  Topeka  v.  Water  Co.,  58  Kan.  849, 
353,  48  Pac.  79.  Where,  as  most  likely  In  the 
case  at  bar,  the  result  would  be  to  wreck  an 
institution  that  Is  doing  a  beneficial  and  bn- 
manltarian  work  notwithstanding  some  pos- 
sible defects  in  its  financial  or  economic 
structure,  the  state's  responsible  legal  repre- 
sentative should  consider  well  whether  such 
action  should  be  instituted  (State  v,  Bowden, 
SO  Kan.  49,  66,  57,  101  Pac.  654),  and  the 
court  would  consider  with  profound  solici- 
tude whether  the  remedy  prayed  for  was  not 
worse  than  the  evU  complained  of.  At  all 
events.  It  Is  dear  that  the  plaintiffs  cannot 
maintain  this  action.  The  petition  did  not 
state  a  cause  of  action  redressable  at  the  In- 
stance, of  the  plaintiffs  in  their  Indlvidoal 
capacity,  .  31  ,Cya  296. 

The  exhaustive  brief  for  the  answering  de- 
fendant the  Fraternal  Aid  Union,  whicb  is 
tjie  appellant  here,  covers  many  matters 
which  need  not  be  considered. 
.  The  judgment  is  ieverse4,  and  the  cause 
.i-emanded,  with  Instructions  to  sustain  the 
.demurrer  to  plalotifl^  petition.  All  the  Jus- 
tices conconlng. 


SALINA  NOBTHEBX  B.  00.  ▼.  ALLISON. 

(No.  20642.)* 
(Supreme  Coort  of  Kansas.     May  12.   1017.) 

^Syllaftiit  It  the  Court.) 

1.  EirtiTXNT    DovAiir    «=>186   —    Railxoad 
Right  of  Wat— Notic»— Statotks. 

In  condemning  land  for  the  ri|^t  of  way  of 
a  railroad,  the  notice  authorixed  bv  section  2192 
of  the  General  Statutes  of  1915  is  sufficient. 
even  though  no  map  or  profile  lias  been  filed,  or 
notice  given  as  required  by  sections  2330  and 
2381,  following  Missouri  River,  F.  S.  &  G.  R. 
Co.  V.  Shepard.  9  Kan.  647. 

[Ed.  Not& — For  other  coses,  see  Eminrat  Do- 
main, Cent  Dig.  IS  60&-504.] 

2.  Eminent  Domain  9=>181— CoNDEMifAxioir 

PBOOKBDING — ^NOTICB— RiOHTB    OF    LeSSXE. 

The  notice  provided  for  by  secdoa  2182  of 
the  General  Statutes  of  1915  binds  the  lessee 
of  the  real  property  condemned,  althoaxh  no 
compensation  Is  given  to  him,  foUowiag  G..  K. 
&  W.  R.  Oa  T.  Grovier,  41  Kan.  686,  21  Pac; 
779. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  488,  490-492.] 

3.  Eminent  Domain  «=>181— Gondxmhatioii 
Pboceeding — Notice— Rights  of  TiFtwig 

Such  a  notice  la  binding  on  the  lessee,  even 
tiiongh  he  is  in  the  open  and  notorious  poMca- 
alon  of  the  real  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  488,  490-492.] 

Appeal  from  District  Coort  Saline  Goonty. 

Proceeding  by  the  Sallna  Northern  Ball- 
road  Company  against  H.  H.  Allison.  Judg- 
ment awarding  plaintiff  i)06sessioii  of  cer- 
tain real  property  ccmdemned  for  plalnttfTs 
right  of  way  purposes,  and  defendant  ap- 
peals.   Affirmed. 

J.  H.  Wilson  and  KnitUe  ft  Knlttle.  all  of 
Sallna,  for  appellant  David  Ritchie,  ot  Sa- 
llna, for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  rendered  against  him, 
awarding  the  plaintiff  possession  of  certain 
real  property  which  had  been  condemned  for 
the  use  of  the  plaintiff  for  railroad  rlg^t  of 
way  purposes. 

The  defendant  was  in  possession  of  tiM 
real  property  under  a  lease  from  the  owner 
for  one  year,  renewable  from  year  to  year 
at  the  defendant's  option. 

[1]  1.  The  defendant  contends  that  the 
condemnation  proceedings  were  void  because 
he  had  no  notice  thereof.  Notice  was  pub- 
ILshed  as  required  by  section  2192  of  the 
General  Statutes  of  1916  foi*  the  required 
length  of  time.  The  defendant's  spedflc  ob- 
jectlOQ  Is  that  the  designation  of  the  route 
of  the  plaintiff's  right  of  way  was  so  Indefi- 
nite and  uncertain  that  It  gave  the  defend- 
ant no  notice  that  his  property  would  be  ap- 
propriated. So  much  of  the  notice  as  Is  ma- 
terial for  the  consideration  of  this  question 
is  as  follows: 

"Notice  is  hereby  given  that  the  Sallna  North- 
ern Railroad  Company    •    •     •_did    •     •    • 

Has  Grover. 
•ict  embrae- 


apply  by  petition     •     •     •    to  Daila^  Grover, 
judge  of  the  thirtieth  Judicial  distric 


As»For  other  casM  t««  same  tople  and  KFT-KUMBER  in  all  Kejr-Nulnbered  DlKesU  and  Indexn  ' 
•Rehearing  denied  June  16;  U17. 

Digitized  by ' 


Google 


Kan.) 


BOUTBOSS  T.  PAIiATlNBIKS.  OO. 


,10€9 


Lii£  Saline  comity,  in  the  state  of  ECansaat  x^^^ 
resenting  that  it  propoeed  to  construct  snd  op- 
erate a  railroad  in  and  throoirli  Saline  county, 
Kan.,  beginning  at  or  near  tho  west  end  of  Blm 
■treet,  in  the  dty  of  Salina,  Saline  county, 
Kan.,  to  and  through  the  townships  of  Smoky 
Hill,  Pleasant  Valley,  Ohio,  and  Glendale,  In 
said  JSaline  county,  Kan.,  and  that  the  general 
line,  route,  and  right  of  way  of  said  railroad 
shall  be  from  said  point  above  described  to  a 
point  on  the  west  line  of  said  Glendale  town- 
Bbip  south  of  the  northwest  comer  of  section 
Nol  19  therein." 

The  real  property  occnpled  by  the  defend- 
ant was  two  blocks  east  and  one-half  block 
north  of  the  west  end  of  Earn  street.    The 
defendant  attempted  to  prove  that  the  chief 
engineer  of  the  plaintiff  had  told  him,  at  the 
time  the  engineers  were  snrveylng  and  lay- 
ing ont  the  plalntlfTs  right  of  way,  that  it 
woold  miss  the  defendant's  property  by  at 
least  20  feet.    That  evidence  was  ezcluded. 
The    condemnation   conunlssioners   assessed 
the  damage  to  the  property  occupied  by  the 
defendant  at  $26,  and  awarded  it  to  the  hold- 
er of  the  record  title,  the  defendant's  lessor. 
The   plaintiff   deposited   the    condemnation 
mon^  with  the  connty  treasarer.    The  de- 
fendant testified  that  hie  improvements  on 
the  property  were  worth  ^800.    There  was 
nothing  in  the  answer  nor  in  the  evidence  to 
Indicate  that  the  plaintiff  had  not  located  a 
route  fbr  the  pn^wsed  railroad.    The  notice 
c(wtained  all  that  was  required  by  the  stat- 
ute, and  the  objections  presented  by  the  de- 
fendant are  disposed  of  by  Missouri  Blver, 
F.  S.  &  O.  R.  Co.  V.  Shepatd,  9  Kan.  647, 
where  this  court  said: 

"The  notice  authorised  by  section  86  ot  said 
cfaavter  23  [Gen.   Stat  1916,  !  2192]  is  suffi- 
dcnt,  even   though  no  map,   profile,   or  notice 
has  been  filed  or  given  as  required  by  sections 
48  and  49  of  said  act.     [Gen.  Stat.  1915,  || 
2330,  2331.]"    SyL  par.  2. 
<  "But  it  is  insisted  that,  unless  the  map  and 
profile  are  filed  before  the  notice  is  givon,  no 
owner  can  tell  whether  his  land  is  to  be  taken, 
or  whether  he  is  one  of  the  parties  affected  by 
the  notice.    The  notice  therefore,  it  is  claimed, 
is  so  indefinite  as  to  be  void.    Tho  Legislature 
has  provided  for  this  notice    Whether  we  think 
a  fuller  and  more  vedfic  one  ought  to  be  pro- 
vided or  not,  we  must  sustain  this  unless  it  con- 
flicts with  the  Constitution  and  is  void.     The 
Une  of  the  road  must  be  located  b^ore  appli- 
cation is  made  tor  a  condemnation  of  tho  right 
ot  way.    See  section  81.    The  filing  of  the  map 
and  profile  only   makes  more  public  what  has 
been  already  previously  done,  though  it  may  be 
noticed  ^hero  uat  the  location  of  the  line  does 
aot  involve   the   miaking   of   a   profile.      It   is 
enough   Uiat  the   general  course   of   the   road 
through  the  county  is  indicated  and  settled." 
9  Kan.  665. 

[2]  2.  The  defendant  insists  that  the  con- 
demnation proceedings  were  void  because  no 
compensation  whatever  was  given  to  him. 
The  tinswer  to  this  contention  Is  contained  in 
0.,  K.  &  W.  B.  Co.  V.  Grovler,  41  Kan.  685, 
21  Pac.  779,  where  this  court  said: 

"A  failure  of  the  condemnation  commission- 
ers to  ascertain  and  designate  the  owners  of  the 
lots  or  parcels  of  land  taken,  or  the  fact  that 
they  name  the  wrong  person  as  the  probable 
owner  in  their  report,  whether  it  occurs  from 


ignorance  or  mistake,  will  not  prevent  tho  real 
owner  x>f  any  lot  or  parcel  of  real  estate  or  in- 
terest therein  from  availing  himself  of  the  rem- 
edy of  appeal."     Syl.  par.  2. 

See,  also,  C,  K.  &  W.  B.  Co.  v.  Anderson, 
42  Kan.  297,  301,  302,  21  Pac.  1059 ;  C,  K.  & 
N.  By.  Co.  V.  Griesser,  48  Kan.  663,  666,  29 
Pac.  1082;  Phlpps  v.  Railway  Co.,  68  Kan. 
142,  145,  48  Pac.  573 ;  and  Brown  Connly  v. 
Burkhalter,  75  Kan.  321,  324,  89  Pac  655. 
'  [3]  3.  The  defendant  Insists  that  he  was 
In  the  open  possession  of  the  property  at  the 
time  the  condemnation  proceedings  were  had. 
Under  the  decisions  last  cited.  It  Is  imma- 
terial that  the  party  OHnpIalning  was  In  the 
open  and  notorious  possession  of  the  prop- 
erty condemned.  The  plaintiff  was  bound  to 
take  notice  under  the  publication  notice  and 
protect  his  rights  accordingly. 

The  Judgment  Is  affirmed.    All  the  JOstlces 
concurring. 


BOTJTROSS  ct  al.  v.  PALATINE  INS.  CO., 
LIMITED,  OF  LONDON,  ENGLAND. 
SAME  V.  CONTINENTAL  INS.  CO.  OF 
NEW  YORK.  SAME  v.  FIDBLITT- 
PHBNIX  FIRE  INS.  CO.  OF  NEW  YORK. 
(Noe.  20869,  20870,  20671.) 

(Supreme  Court  of  Kansas.     May  12,  1917.) 

(Byllabu*  hy  the  Court.) 

1.  iNSaBAMCB  <S=3574(1)— Fni  Ihsobakok— 
Aw  ABO  OF  Appeaisebs— Validitt. 

In  an  action  upon  an  award  of  appraisers 
app<Hnted  to  determine  a  loss  under  poucies  of 
fire  insurance,  Mi,  upon  the  facts  stated  in  the 
opinion,  that  the  award  was  not  void  because 
tho  appraisers  failed  to  comply  strictly  with  a 
provision  in  the  agreement  of  submiasion  that 
"the  appraisers  shall  then  detormine  the  actual 
cash  value  of  each  article  and  place  the  dam- 
ages on  each  at  a  definite  sum  per  yard,  pound, 
bushel,  or  gallon,  etc,  as  the  case  may  require 
in  their  proper  columns." 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1430.] 

2.  iNBDBAiici:  $=3572— Fibs  Inbi7Ba.nos— As- 

FRAISAL   AND    AWAED. 

The  agreement  for  submission  provided  for 
the  appointment  of  two  appraisers  who  shall 
appoint  an  umpire,  and  that  an  awar^  signed 
by  any  two  of  the  three  should  be  blndmg  upon 
the  parties.  Held,  that  one  of  the  appraisers 
could  not  by  withdrawing  from  the  appraisal 
prevont  the  other  two  from  completmg  the 
award. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ${  1422,  1423,  1427,  1429.] 

3.  Insobanck  <S=560  —  FiBB  Imsi«ancb  — 
Pboofs  of  Loss— AuotTNT  of  Loss. 

'tha  amount  claimed  in  the  proof  of  loss 
will  not  preclude  the  assured  from  showing  a 
greater  loss,  where  the  insurer  has  not  been 
misled  or  induced  to  change  its  positicm  by  the 
statements  in  such  preliminary  proof. 

[Eid.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  K  1387,  1359-1861.} 

4.  Apfxai,  and  EIbbob  (^b1046(3)  —  Ingpcnt- 

AROE   •S=>5T4(p   —  H-ABIOJ^  BbBOB  —   IN- 
8TBUCTI0N6— BUBDEN  OF  PeOOF. 

In  such  an  action,  where  the  answer  pleads 
tAat  the  award  was  false  and  fraudulent,  the 
defendant  has  tho  burden  ot.  proof,  but,  on  the 
facts  stated  in  the  opinion,  it  is  KM  that  a  rul- 
ing placing  the  burden  of  proof  on  the  plaintiff 
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and  depriving  defendant  of  the  right  to  open 
and  close  cannot  bo  regarded  as  error  which 
justifies  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E)rror,  Cent  Dig.  {  4180;  Insurance,  Cent,  Dig. 
«  1433,  1484.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Separate  actions  by  John  A.  Boutross  and 
R.  A.  Boutross,  partners  doing  business  un- 
der tbe  firm  name  and  style  of  BoutroBs 
Bros,  against  the  Palatine  Insurance  Conv- 
pany,  Limited,  of  London,  England,  the  Con- 
tinental Insurance  Company  of  New  Yorlc, 
and  the  Fidelity-Phenlx  Fire  Insurance  Com- 
pany of  New  York  upon  appraisal  and  award 
by  arbitrators  appointed  under  proTlsions  of 
policies  Issued  by  the  defendant  companies. 
Judgment  for  plaintiffs,  and  the  defendant 
companies  appeal.    Afilrmed. 

McAnany  &  Alden,  of  Kansas  City,  Kan., 
Geo.  L.  Boyle  and  L.  C.  Boyle,  both  of  Kan- 
sas City,  Mo.,  and  T.  M.  Van  Cleave  and 
Samuel  Maher,  both  of  Kansas  City,  Kan., 
ft>r  aM>ellant8.  Bruce  Barnett,  of  Kansas 
Olty,  Ho.,  J.  K.  Cubblson,  of  Kansas  City, 
Kan.,  and  Hyron  Wltten,  for  appellees. 

PORTEB,  J.  These  are  actions  upon  an 
appraisal  and  award  by  arbitrators  appoint- 
ed under  the  provisions  of  Insurance  policies 
Issued  by  the  defendants  covering  loss  by  fire 
on  plalntifTs  stock  of  merchandise.  The 
assured  fmd  the  Insurance  companies  having 
disagreed  on  the  amount  of  loss,  an  agree- 
ment was  signed  submitting  the  loss  to  two 
appraisers,  A.  M.  Smith  being  named  by  the 
assured,  and  H.  W.  Potts  by  the  defendants. 
In  accordance  with  the  provision  In  the  pol- 
icies the  two  appraisers  duly  aiqpolnted  John 
G.  Dle(ftman  as  umirfre.  The  petitions  al- 
leged these  facts  and  that  the  appraisers 
and  umpire  had  viewed  the  premises  and 
estimated  and  appraised  the  loss,  the  ap- 
praisers Bulmilttlng  their  differences  to  the 
umpire,  and  that  on  a  certain  day  the  loss 
was  ascertained  by  a  written  award  signed 
by  Smith  and  the  umpire,  Dleckman.  It  set 
forth  the  amount  awarded,  and  alleged  that 
by  reason  thereof  the  defendants  were  liable 
for  the  proportionate  amount  of  the  loss 
sued  for. 

The  answer  alleged  that  the  appraisal  and 
estimate  was  false  and  fraudulent,  and  In  eq- 
uity and  conscience  should  be  set  aside.  The 
reply  In  each  case  was  a  general  denlaL  The 
plaintiff  recovered  judgments,  from  which 
the  Insurance  companies  appeal. 

The  evidence  tended  to  show  that  the  two 
appraisers,  on  a  certain  Sunday,  agreed  up- 
on an  amount  which  they  would  award,  but 
postponed  signing  the  award  because  they 
thought  It  would  be  invalid  if  signed  on  Sun- 
day, and  therefore  arranged  to  sign  the  pa- 
pers the  following  day.  Afterwards  Smith, 
the  appraiser  repres^itlng  the  assured,  re- 
fused to  sign,  stating  as  his  reason  that  it 


was  his  understanding  the  value  of  the  goods 
totally  destroyed  was  to  be  added  to  the 
amount  agreed  upon.  Potts  insisted  the  es- 
timate Included  tthe  entire  loss.  The  pUin- 
tlfTs  evidence  showed  that  after  this  dis- 
agreement Potts  refused  to  return  to  the 
place  or  to  have  anything  more  to  do  wltli 
the  appraisement,  and  that^  after  several 
attempts  to  Induce  him  to  proceed  with  the 
award.  Smith  notified  >i<m  that  if  he  did  not 
appear  In  a  reasonable  time  tlie  umidTe 
would  be  called  In  to  complete  the  appraise- 
ment, and  that  Potts  told  him  to  do  Just  as 
he  pleased.  Smith  th&n  called  In  the  umpire 
who  had  been  going  over  the  stodt  while 
the  ai^ralsers  were  at  work  and  had  made 
himself  familiar  with  the  stock  and  the  loss. 
The  umpire  and  Smith  completed  the  ap- 
pralsement  and  signed  the  award.  Potts  was 
a  witness  and  testified  that  after  the  conver- 
sation with  Smith  in  which  he  was  notified 
that  the  umpire  would  t>e  called  in  to  com- 
plete the  appraisal  he  considered  that  he 
was  out  of  it  and  dropped  the  matter. 

[1]  The  first  contention  Is  that  the  award 
is  absolutely  void  because  of  the  failure  to 
determine  and  report  In  sq>arate  columns 
the  actual  cash  value  of  each  article  at  a 
definite  sum  per  yard,  pound,  bushel,  or  gal- 
lon. The  agreement  for  submitting  the  lose 
to  appraises  contained  this  provision : 

"The  apinraisers  shall  then  determine  the  ac- 
tvial  cash  value  of  each  article  and  place  the 
damages  on  each  at  a  definite  sum  per  yard, 
pound,  bushel,  or  gallon,  etc.,  as  the  case  may 
require  in  their  proper  columns." 

It  is  claimed  no  attempt  was  made  to 
comply  with  this  provision.  On  the  other 
hand,  it  is  said  the  defense  was  not  pleaded. 
and  that  the  evidence  showed  a  substantial 
compliance  with  the  provision  except  the 
requirement  that  each  item  be  set  out  in 
separate  columns.  As  to  this,  it  is  claimed 
the  printed  blank  furnished  by  the  insurance 
companies  and  upon  which  the  appraisal  was 
intended  to  be  made  did  not  ocmtain  the 
"proper  columns"  refMred  to  in  the  agiee- 
ment  fbr  setting  down  the  items  of  damage 
in  detail.  The  failure  to  comply  In  every 
particular  with  this  provision  as  to  proce- 
dure would  not  of  Itself  render  the  appraisal 
void.  Besides,  it  was  required  only  in  so 
far  as  deemed  necessary  by  the  appraisers. 
If  In  good  faith  they  had  made  their  award 
and  wholly  Ignored  the  provision,  an  answear 
to  an  action  on  the  award  alleging  In  general 
terms  that  the  award  was  false  and  fraud- 
ulent would  not  raise  the  issue.  The  answer 
did  not  plead  the  failure  of  the  appraisers  to 
comply  with  this  provision.  Moreover,  It  it 
had,  the  evidence  would  not  justify  a  court 
In  setting  aside  the  appraisal  on  that  ground. 
Besides,  the  evidence  tended  to  show  that 
as  to  something  like  25  lots  of  the  merchan- 
dise Smith  and  Potts  substantially  compiled 
with  the  provision  requiring  them  to  de- 
termine the  actual  cash  value  at  a  definite 
sum  per  yard>  etc.,  and  tiiat  Dleckman,  the 
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umpire,  substantially  foQowed  the  require- 
ment In  appraising  the  poHIon  of  the  stock 
not  totally  destroyed.  The  award  Is  prima 
fade  conclusive  between  the  assured  and  the 
Insurance  companies  as  to  all  matters  sub- 
mitted to  the  appraisers.  Insurance  Co.  t. 
Payne,  57  Kan.  291,  46  Pac.  315. 

Another  ground  upon  which  it  is  claimed 
the  award  Is  rold  Is  that  the  appraisers  al- 
lowed $1,600  for  that  portion  of  the  stock 
totally  destroyed,  although  the  umpire  and 
appraisers  "neither  asked  nor  received  any 
statement  or  evidence  of  the  character  or 
value  of  the  goods  wholly  destroyed."  In 
two  of  the  cases  the  question  appears  to 
have  been  gone  Into  quite  thoroughly,  and 
the  umpire  and  appraiser  who  made  the 
award  testified  they  examined  remnants  or 
pieces  of  goods  found  In  the  ashes,  were 
shown  Inventory  bills  and  Invoices  of  the 
stock,  and  made  their  estimate  from  these. 
Some  of  the  stock,  although  Included  in  the 
portion  totally  destroyed  as  to  value,  was 
not  entirely  ccmsumed. 

The  burden  rested  upon  defendant  in  each 
case  to  show  that  the  award  was  false  and 
fraudulent.  In  the  two  cases  where  the  evi- 
dence established  the  manner  in  which  the 
value  of  the  goods  totally  destroyed  was  ar- 
rived at,  the  claim  that  the  appraisers  nei- 
ther called  for  nor  received  any  evidence 
upon  the  subject  was  disproved.  In  the  one 
case  where  no  evidence  was  offered  on  this 
question  the  prima  fade  effect  of  the  award 
must  be  held  suffldent 

[2]  It  is  claimed  that  the  award  is  void 
because  one  appraiser  called  in  the  umpire 
and  In  the  absence  of  the  other  appraiser 
they  made  the  award.  It  Is  Insisted  that  the 
insurance  companies  bad  a  right  to  a  rep- 
resentative who  would  partldpate  In  all  the 
steps  leading  to  the  award  notwithstanding 
the  provisions  in  the  agreement  that  any  two 
of  the  three  may  make  the  award.  Cases 
are  dted  which  go  "to  the  extent  of  holding 
that  where  one  of  the  appraisers  withdraws 
before  a  determination  is  reached  the  award 
Is  of  no  effect,  but  the  cases  are  not  in  accord 
with  the  weight  of  authority  or  sound  rea- 
son. In  one  case  dted  Franklin  v.  Insurance 
Co.,  70  N.  H.  251.  47  AtL  91,  the  agreement 
for  submission  did  not  contain  the  provision 
that  after  the  umpire  has  been  called  In  the 
,  award  In  writing  of  any  two  shall  determine 
the  loss.  The  companies  were  entitled  to  be 
represented  by  an  ai>pralser  they  selected, 
but  there  was  evidence  showing  the  abandon- 
ment of  the  appraisal  by  Potts  because  of  the 
failure  of  himself  and  Smith  to  agree  upon 
the  amount  of  the  loss.  The  umpire  had 
been  appointed,  had  already  acted  in  some 
matters  where  differences  had  arisen,  and 
by  the  express  provision  in  the  polldes  and 
the  agreement  for  submission  an  award  by 
one  of  the  appraisers  acting  with  the  umpire 
la   binding  upon   the   defendants.     One  ap- 


praiser cannot  by  withdrawing  from  the  ap- 
praisement prevent  the  other  two  from  com- 
pleting the  award.    19  Cye  878. 

[3]  While  plaintiff's  proof  of  loss  offered 
by  defendants  might  have  been  admitted  In 
evidence,  since  It  stated  the  amount  of  the 
loss  at  a  sum  less  than  that  found  by  the 
appraisers,  we  think  the  exclusion  of  It  was 
not  preJudlciaL  If  it  bad  been  admitted, 
there  was  not  suffldent  evidence  to  sustain 
the  claim  of  a  fraudulent  award.  The 
amount  claimed  in  the  preliminary  proof  of 
loss  submitted  as  a  condition  precedent  and 
in  compliance  wltb  one  of  the  conditions  In 
the  policy  did  not  preclude  the  assured  from 
showing  a  greater  loss,  unless  the  Insurer 
was  misled  by,  or  changed  Its  position  In 
reliance  on,  the  statements  In  the  proof  of 
loss,  and  there  was  no  dalm  to  this  effect. 
19  Oyc.  854. 

[4]  The  answer  In  each  case  alleged  that 
the  award  was  false  and  fraudulent  and  ad- 
mitted the  other  allegations  in  the  petition. 
The  defendant  had  the  burden  of  proof.  The 
court  therefore  erred  In  ruling  to  the  con- 
trary and  In'  denying  defendant  the  right  to 
open  and  dose.  We  have  held  that  this  er- 
ror is  seldom  of  suffldent  importance  to 
Justify  a  reversal  where  both  sides  have 
every  opportunity  to  Introduce  their  testi- 
mony. Bank  v.  Brecheisen,  98  Kan.  198,  196, 
167  Pac.  259,  and  cases  dted  in  the  opinion. 

In  view  of  the  failure  of  the  answers  to 
allege  that  the  amount  of  the  award  was 
greater  than  the  actual  loss,  the  failure  to 
offer  something  substantial  in  the  way  of 
evidence  to  that  effect,  or  to  establish  any- 
thing false  or  fraudulent  in  connection  with 
the  award,  we  think  the  ruling  as  to  the 
burden  of  proof  cannot  be  regarded  as  preju- 
dldal  error. 

The  judgment  Is  afflrmed.  All  the  Jus- 
tices concurring. 


JENSEN  V.  riNNUP'  et  al.    (No.  20655.) 
(Supreme  Court  of  Kansaa    May  12,  1917.) 

(Bylldbiu  hy  Ms  Oomrt.) 

PtrsMo  Lands  «=»54(5)  —  ScHOot  liAWDS  — 
Atfidavit  oc  Settleiiert— Diwobiption. 
In  a  proceeding  by  a  aattler  under  tdtaptei 
295  of  the  I>aw8  oC  1913  to  acquire  title  to  a 
tract  of  island  land,  the  survey  which  he  caus- 
ed to  be  made,  the  affidavit  of  settlement  which 
be  filed,  and  the  notice  of  the  proceeding  given 
by  the  county  clerk  described  land  other  than 
that  settled  upon,  and  which  constituted  no 
part  of  an  fadand,  and  no  statement  was  made 
by  the  surveyor  as  to  the  nature  and  flow  «f 
the  water  in  the  stream  which  surrounds  the 
lands  sought  to  be  appropriated.  BM,  that 
the  noncompliance  of  the  settler  with  the  statu- 
tory requirements  justified  the  court  in  dismiss- 
ing the  proceeding. 

[Ed.  Note.~For  other  cases,  see  PnbUc  Landsi 
Cent  Dig.  %%  159,  160.] 

Ai^>eal    from     District     Goort,     Kearny 
County. 
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Robert  T.  Jensen  filed  an  afBdavlt  of  settle- 
ment of  designated  Island  land,  and  sougbt 
to  acquire  title  thereunder  as  school  land, 
and  E.  G.  Finnup  and  William  Wonn  filed  a 
protest,  alleging  their  ownership  of  the  land, 
and  the  case  was  certified  to  the  district 
court  on  appeal.  From  the  denial  of  his  ap- 
plication to  amend  the  field  notes  of  the  sur- 
vey, nnd  the  dismissal  of  the  proceeding, 
Jensen  appeals.    Afllrmed. 

Edgar  Foster,  of  Garden  City,  for  appel- 
lant. E.  R.  Thorpe,  of  Lakln,  and  F.  Robert- 
son and  Wm.  H.  Thompson,  both  of  Kansas 
Clt9r>  for  appellees. 

JOHNSTON,  O.  J.  Robert  T.  Jensen 
settled  upon  what  he  designated  as  Island 
land,  and  4indertook  to  acquire  title  to  it  as 
school  land,  under  tbe  provisions  of  diapter 
295  of  the  Laws  of  1913.  He  bad  a  survey 
made,  but  tbe  field  notes  and  report  of  tbe 
survey  did  not  describe  the  land  upon  which 
settlement  had  been  made.  In  his  affidavit 
of  settlement  he  described  the  land  as  it  had 
been  described  In  the  field  notes  of  the  sur^ 
veyor,  which  he  filed  with  tbe  affidavit.  ▲ 
bond  was  given  by  Jensen,  condltloneid  that 
he  would  pay  costs  and  damages  which 
might  be  awarded  against  him,  and  In  It  tbe 
land  was  erroneously  described.  A  notice 
waA  published  by  the  comity  clerk,  describing 
land  which  bad  not  been  settled  upon,  and 
which  formed  a  part  of  the  land  originally 
surv^^  by  the  government,  and  never  had 
been  island  land.  B.  G.  Finnup  and  William 
Wonn  subsequently  filed  a  protest,  alleging, 
among  other  things,  that,  they  were  the  own- 
ers of  the  land  claimed  by  Jensen,  and  that 
the  state  had  no  interest  in  it  They  fur- 
ther alleged  that  the  land  had  never  been 
an  Island^  but  was  contained  within  the 
original  government  survey,  and  they  further 
alleged  that,  if  any  part  of  it  was  not  so  in)- 
eluded,  it  had  become  a  part  of  their  land  by 
reason  of  relictions  and  accretions  along  the 
south  bank  of  the  river.  The  caae  was  then 
certified  to  tbe  district  court  on  appeal,  and 
when  called  for  trial  the  fact  was  brought 
out  that  the  land  which  Jensen  was  claiming 
in  his  settlement  had  not  been  described  in 
his  affidavit  of  settlement,  nor  In  tbe  notes 
of  the  survey  filed  with  it,  nor  even  In  the 
publication  notice  required  by  statute.  The 
land  described  in  these  preliminary  papers, 
upon  which  the  proceeSding  was  founded, 
described  a  tract  of  land  some  distance  away 
from  the  river,  and  constituted  a  part  of  the 
original  government  survey,  and  was  con- 
fessedly not  open  to  settlement  as  school 
land.  Jensen  then,  as  plaintiff,  asked  leave 
to  amend  tbe  field  notes  of  tbe  surrey  and 
tbe  inaccurate  descriptions,  but  tbe  court 
denied  the  application  and  on  motion  of 
'defendants  dismissed  tbe  proceeding.  This 
was  done  on  the  ground  that  the  failure  to 
(^^MMM-ihtt  the  land  in  the  notice  .and  other 
papers  tendered  tbe  pioceeding  invalid)  and 


deprived  the  court  of  Juri8dlctl<»  and  power 
to  proceed  farther. 

The  proceeding  is  statutory,  and  the  steps 
by  which  a  settler  might  acquire  school  land 
were  prescribed  by  the  Legislature  in  chapter 
295  of  the  Laws  of  1913,  which  was  In  force 
when  this  proceeding  was  begun,  but  which 
was  repealed  by  chapter  322,  p.  420,  of  the 
Laws  of  1915.  Under  the  act  the  settler 
might  acquire  land  as  against  a  protestant, 
who  claimed  an  interest  in  it,  or  as  against 
the  state.  Proceedings  of  this  character  are 
viewed  with  some  strictness,  and  any  one 
initiating  a  proceeding  must  closely  conform 
to  the  statutory  requirements.  The  statute 
required  that  an  accurate  survey  be  made, 
that  the  surveyor  state  the  facts  relating  to 
the  boundaries  and  location  of  the  land,  the 
character  of  the  soil,  and  the  nature  and  fiow 
of  the  water  in  the  stream  surrounding  the 
land,  and  that  the  plf  t  and  statement  be  filed 
with  the  affidavit  of  settlement.  Instead  of 
describing  island  land,  which  the  plaintiff 
claimed,  the  surveyor  gave  the  boundaries 
and  location  of  a  tract  of  land  some  distance 
from  the  river.  Tbe  publication  notice,  as 
well  as  the  personal  notices,  which  are  Juris- 
dictional and  very  essential  steps  in  a  pro- 
ceeding of  this  character,  aid  not  even  men- 
tion the  land  sought  to  be  appropriated. 
While  the  plat  filed  covered  tbe  tract  claimed 
by  plaintiff,  it  was  nullified  by  the  particular 
description  given  in  tbe  survey,  affidavit,  and 
notice.  There  was  no  attempt  to  comply 
with  the  provision  requiring  a  statement  as 
to  the  nature  and  fiow  of  the  water  In  the 
stream  arotmd  the  land.  In  fact,  tbe  land 
which  was  described  was  not  near  the  river, 
and  ha'd  never  been  surrounded  by  the  water 
of  the  stream.  The  failure  to  describe  the 
land  sought  to  be  acquired  in  tbe  survey  and 
affidavit,  tbe  fact  that  it  was  not  mentioned 
or  described  in  ttie  notices  required  by  the 
statute,  and  the  absence  of  any  statement  as 
to  the  nature  and  flow  of  the  water  in  the 
streams  surrounding  the  land,  was  so  wide 
a  departure  from  the  statutory  requirements 
as  to  render  the  procee!dlng  absolutely  void. 
Wilson  V.  Zutavem,  98  Kan.  316,  158  Pac. 
231.  It  is  a  general  rule  that  proceedings  of 
this  character  must  follow  with  some  strict- 
ness the  steps  prescribed  by  the  statute,  and 
noncompliance  with  the  requirements  avoids 
the  proceeding.  Com'rs  of  Wabaunsee  Co.  v. 
Muhlenbacker,  18  Kan.  129;  State  v.  Budgett, 
35  Kan.  600,  11  Pac.  910;  Furniture  Co.  T. 
Spencer,  59  Kan.  168,  52  Pac.  425. 

Tbe  contention  that  tbe  defendants  waived 
or  cured  the  invalldlt7  by  their  appearance 
or  protest  cannot  be  upheld.  There  was  an 
appearance  by  the  defendants,  which  gave 
the  court  Jurisdiction  of  their  persons;  but 
personal  appearance  In  court  did  not  supply 
tbe  statutory  st^pe,  which  were  essential 
to  be  taken  before  the  case  reached  the  court 
The  Initiators  proceedlnga  were  fatally  de- 
fective, not  open  to  asaendment  In  ooort.  and 
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xio  error  was  committed  In  dlsmisslJig  the 
Xtt'oceedlng. 

Judgment  affirmed.    All  tbe  Justices  cm.- 


In  re  MOSELBY'S  ESTATE.    STATE  v. 

NA6LE.     NAGI^  v.  STATE. 

(Nob.  20748,  20860.) 

(Supreme  Court  of  Kansas.     May  12,  1917.) 

(SyttabiM  hv  the  Conrt.) 

1.  Taxation     ®=9862  —  Inhebitawoi!    Tax 

LA.W8— RlMAL— I>UTT  OF  ExECUrOB. 

Tho  repeal  of  the  inheritance  tax  act  of 
1S09  (Lews  1906,  e.  248;  Gen.  Stat  1909,  §| 
92r>5-9201)  by  chapter  330  of  the  Laws  of 
1913  did  not  relieve  the  executor  of  an  estate 
nor  the  probate  court  of  any  unperformed  duties 
imposed  upon  them  by  the  act. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1877.] 

2.  States  ®=»201—lNHEBiTAncE  Tax— Bights 
— ^Laches. 

Bule  followed  that  no  inaction,  procrastina- 
tion, or  delay  on  the  part  of  public  officers  will 
prevent  the  state  from  recoverlns  its  due,  nor 
bar  the  state's  right  thereto. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
I>ig.  S  193.] 

8.  States  «s>201— Coixection  ot  Honkts— 

liliaiATIONS. 

A  statute  requiring  certain  public  officials 
within  six  months  to  commence  proceedings  to 
collect  a  sum  of  money  due  the  state  is  a  mere 
legislatiTe  directim  to  those  officers;  and  it  is 
not  a  statute  of  limitations  in  favw  of  the  debt- 
or, by  the  invocation  of  wbidi  he  can  defeat  the 
state's  claim. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  103.] 

4.  Taxation  9=>890  —  Inhebitance  Tax  — 
nonfatuent — dibcbaboe  of  exxcittob. 
Where  the  inheritance  tax  under  the  act  of 
1900  was  not  paid  by  an  executor  of  an  estate 
having  ample  funds  with  which  to  pay  the  tax, 
an  order  of  a  probate  court  approving  his  final 
account  and  discharging  the  executor  before  he 
had  paid  the  tax  is  invalid,  and  should  be  set 
aside  on  motion  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1711.] 

6.  Statutes  «=>224— Bkpbai.  bt  Iuflica- 

TION. 

Rule  fallowed  that  older  statutes  must  bb 
read  in  the  light  of  later  legislative  enactments, 
and  are  subordinated  thereto  and  must  be  har- 
monized therewith.  Otherwise  the  older  stat- 
utes must  give  way  to  the  later  enactments  and 
by  implication  are  repealed  thereby. 

[Ed.  Mote.— For  other  cases,  see  Statatea, 
Cent  Dig.  SS  300,  302,  306.] 

Appeal  from  District  Court,  Stafford 
County. 

From  a  Judgment  of  the  probate  and  dis- 
trict courts,  overruling  a  motion  to  set  aside 
•  the  probate  court's  order  finally  discharging 
Paul  R.  Nagle,  executor  of  the  estate  of  T. 
W.  Moseley,  deceased,  notwithstanding  his 
failure  to  perform  his  duty  under  the  in- 
heritance tax  law,  the  State  appeals.  Re- 
versed, with  Instructions  to  the  District 
Court. 


liobert  Garvin,  of  St  John,  8.  M.  Brewster, 
Atty.  Gen.,  and  Jcrfin  L.  Hunt,  of  Topeka, 
for  the  State.  Paul  R.  Nagle,  of  St  John,  for 
appellee. 

DAWSON,  J.  The  state  appeals  from  a 
Judgment  of  the  probate  and  district  courts 
of  Stafford  county  overruling  a  motion  to 
set  aside  the  probate  court's  order  finally 
discharging  an  executor  notwithstanding  he 
had  failed  to  perform  his  duty  under  the  in- 
heritance tax  law  of  1909. 

The  pertinent  circumstances  may  be  briefly 
stated:  In  1912,  T.  W.  Moseley,  a  Stafford 
county  citizen,  died.  By  his  wlU  he  left  his 
property  to  his  sister.  The  defendant,  Paul 
Nagle,  was  appointed  executor,  and  he  quali- 
fied. In  February,  1914,  Nagle,  who  had 
discharged  all  the  duties  of  his  executorship 
except  those  prescribed  by  the  Inheritance 
tax  act,  received  his  final  discharge.  The 
omitted  duties  of  the  executor  under  the  act 
of  1909  were  to  file  an  Inventory  and  ap- 
praisal of  the  testator's  estate  within  three 
months  after  his  appointment  (Gen.  Stat 
1909,  {  9276),  and  to  provide  the  funds  out 
of  the  estate  or  procure  them  from  the  heirs 
or  legatees  with  which  to  pay  the  inheritance 
tax,  and  to  pay  that  tax  (Gen.  Stat  1909, 
I  9272),  and  the  probate  court  was  forbidden 
(Gen.  Stat  1909,  §  9285)  to  allow  and  ap- 
prove the  executor's  account  and  to  finally 
discharge  him  until  the  tax  was  paid. 
"  [1]  The  executor  was  discharged  on  Feb- 
ruary 7,  1914,  after  the  inheritance  tax  act 
of  1909  was  repealed  by  chapter  30  of  the 
Laws  of  1913.  But  the  repeal  of  that  statute 
did  not  affect  the  state's  right  to  the  tax,  nor 
did  It  relieve  the  executor  and  the  probate 
court  from  their  duties  Imposed  by  the  act 
of  1909.  Gen.  Stat  1909,  f  9037 ;  Gen.  Stat 
1916,  t  10973 ;  State  ex  rel.  v.  Railway  Co.. 
99  Kan.  831,  163  Pae  167. 

[2,  S]  The  state  was  not  estopped  to  de- 
mand the  payment  of  the  tax,  notwithstand- 
ing the  delay  of  the  state's  prosecuting  of- 
ficers in  commencing  proceedings  to  collect' It 
Nor  Is  it  of  any  present  consequence  that  the 
county  attorney  In  some  collateral  or  Inde- 
pendent private  litigation,  as  a  private  law- 
yer or  otherwise,  was  fully  apprised  of  the 
matters  here  Involved.  The  provision  in  the 
statute  (section  22)  that  the  county'  attorney 
or  the  Attorney  General  shall  commence  pro- 
ceedings for  the  collection  of  the  tax  "within 
six  months  after  the  same  becomes  payable" 
Is  a  statutory  direction  to  those  officers- 
nothing  more.  Howe  v.  Howe,  179  Mass. 
546,  61  N.  E.  225,  55  L.  R.  A  626.  Their 
compliance  or  noncompliance  therewith  la  no 
concern  of  the  defendant  as  a  litigant,  al- 
though as  a  free  dtlzm  of  a  free  state  he 
may  say  or  do  anything  proper  In  fair  criti- 
cism of  what  he  honestly  considers  to  be  neg- 
ligence of  duty  on  the  part  of  public  officers. 
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In  the  absence  of  posltlTe  statntes  clearly 
covering  the  subject,  no  Inaction,  procrastina- 
tion, or  delay  on  the  part  of  public  ofllclals 
Is  ever  permitted  to  prejudice  the  rights  of 
the  state.  State  t.  School  CMstrlct,  34  Kan. 
237,  8  Pae  208;  State  v.  Dixon,  90  Kan.  591, 
185  Pat  668,  47  L.  R.  A.  (N.  8.)  90B ;  State 
ex  rel.  v.  Oerhards,  99  Kan.  462,  162  Pac. 
1149;  Pnlaskl  County  v.  State,  42  Ark.  118; 
Dement  et  al.  v.  Rokker  et  al.,  126  111.  174, 
19  N.  E.  33 ;  Terre  naute,  etc.,  R.  Co.  y.  State 
ez  rel.,  169  Ind.  438,  66  N.  E.  401 ;  Haehnlen 
V.  Commonwealth,  13  Pa.  617,  63  Am.  Dec. 
602;  State  y.  Mayor,  etc.,  of  City  of  Columbia 
(Tenn.  Ch.  App.)  52  S.  W.  611. 

Tn  the  early  case  of  United  States  t.  Kirk- 
patridt,  9  Wheat.  724,  736-737,  6  L.  B3d.  199, 
in  whldi  It  was  urged  that  sureties  on  the 
ofndal  bond  of  a  federal  collector  of  revenues 
were  discharged  because  of  delay  In  bringing 
an  action  on  the  bond,  the  Supreme  Court, 
speaking  by  Mr.  Justice  Story,  said: 

"Then,  as  to  the  point  of  laches,  we  are  of 
opinion  that  the  charge  of  the  court  below, 
which  Boppoees  that  laches  will  discharge  the 
bond,  cannot  be  maintained  as  law.  The  gen- 
eral principle  is  that  laches  is  not  imputable  to 
the  goivemment;  and  this  maxim  is  founded, 
not  in  the  notion  of  extraordinary  prerogative, 
but  upon  a  great  public  policy.  The  govern- 
ment can  transact  its  business  only  through  its 
agents ;  and  its  fiscal  operations  are  so  various, 
and  its  agencies  so  numerous  and  scattered,  that 
the  utmost  vigilance  would  not  save  the  public 
from  the  most  serious  losses,  if  the  doctrme  of 
laches  can  be  applied  to  its  transactions. 
*  *  *  It  is  admitted  that  mere  laches,  un- 
accompanied with  fraud  forms  no  discharge  of 
a  contract  of  this  nature  between  private  in- 
dividuals. Such  is  the  clear  result  of  the  au- 
thorities. Why,  then,  should  a  more  rigid  prin- 
ciple be  applied  to  the  government— a  principle 
which  is  at  war  with  the  general  indulgence  al- 
lowed to  its  rights,  which  are  ordinarily  protect- 
ed from  the  bars  arising  from  length  of  time 
and  negligence?  It  is  said  that  the  laws  re- 
quire that  settlements  should  be  made  at  short 
and  stated  periods,  and  that  the  sureties  have 
a  right  to  look  to  this  as  their  security.  But 
these  provisions  of  the  law  are  created  by  the 
government  for  its  own  security  and  protection, 
and  to  regulate  the  conduct  of  its  own  officers, 
mey  are  merely  directory  to  such  (^cers,  and 
constitute  no  part  of  the  contract  with  the  sure- 
ty. ••  •  Without  going  more  at  large  into 
this  question,  we  are  of  opinion  that  the  mere 
laches  of  the  public  officers ,  constitutes  no 
ground  of  discltarge  in  the  present  case." 

In  People  t.  Brown  et  al.,  67  lU.  436,  438, 
It  Is  said: 

"It  is  a  familiar  doctrine  that  the  state  is 
not  embraced  within  the  statute  of  limitations, 
unless  specially  named,  and  by  analogy  would 
not  fall  within  the  doctrine  of  estoppel.  Its 
rights,  revenues,  and  property  would  be  at  fear- 
ful ha^zard,  should  this  doctrine  be  applicable  to 
a  state.  A  great  and  overshadowing  public 
policy  of  preserving  these  rights,  revenues,  and 
property  from  injury  and  loss  by  the  negligence 
of  pubUc  officers  forbids  the  application  of  the 
doctrine.  If  it  can  be  applied  in  this  case, 
where  a  comparatively  small  amount  i^  involved, 
it  must  he  applied  where  millions  are  involved, 
thus  threatening  the  very  existence  of  the  gov- 
ernment. The  doctrine  is  well  settled  that  no 
laches  can  be  imputed  to  the  government,  and' 
by  the  same  reasoning  which  excuses  it  from 
laches,  and  on  the  same  grounds.  It  should  not 


be  aifected  by  the  ne^cenee  or  eren  winfolBeas 
of  any  one  of  its  offidals." 

In  Josselyn  v.  Stone  &  Matthews,  28  Miss. 
768,  763,  the  rule  is  thus  stated: 

"It  is  a  universally  recognised  rule  tiiat  no 
laches  is  to  be  imputed  to  the  state  and  against 
her ;  that  no  time  runs  so  as  to  bar  her  rights. 
This  is  a  great  principle  of  public  policy,  intend- 
ed to  secure  the  rights  and  property  of  the 
public  against  loss  or  injury  by  the  negligence 
of  public  officers  and  agents.  And  upon  the 
same  reason  it  is  the  settled  doctrine  that  the 
general  words  of  a  statute  do  not  include  the 
state,  or  affect  her  rights,  unless  she  he  nte- 
cially  named,  or  it  be  dear  and  indisputaUe 
from  the  act  that  it  was  intended  to  inclode  the 
state.  People  v.  Gilbert,  18  Johns.  [N.  T.]  228; 
United  States  v.  Boar,  2  Mason,  314  [Fed. 
Cas.  Na  15,373] :  Inhabitants  of  State  of  Mary- 
land V.  Bank  of  Maryland,  6  GiU  &  J.  Wi- 
226  [26  Am.  Dec.  561].  *  •  •  The  rights  of 
the  state  are  simply  unaffected  by  such  statutes, 
and  <A  this  all  the  world  are  bound  to  take  no- 
tice." 

In  State  ex  rel.  Lott  t.  Brewer,  64  Ala. 
287,  It  was  declared: 

"Estoppels  against  the  state  cannot  be  fator- 
ed.  They  •  •  •  cannot  arise  from  the  lach- 
es of  its  officers;  not  on  the  notion  of  extraordi- 
nary prerogative,  but  upon  a  great  public  policy. 
U.  S.  V.  Kirkpatrick,  9  Wheat.  7&  [6  U  Ed. 
199]."         . 

[4]  Since  the  statute  forbade  the  approval 
of  the  execator'B  final  account,  and  therefore 
necessarily  forbade  his  final  dlsdiarge  until 
the  inheritance  tax  was  paid,  the  order  of  the 
probate  court  discharging  him  was  not  bind- 
ing on  the  state.  Attorney  General  y.  Stone, 
209  Mass.  186,  192,  96  N.  E.  395;  Attorney 
General  t.  Raiferty,  209  Mass.  321,  9S  N.  E. 
747. 

[I]  We  note  the  yarioiu  older  statutes  and 
dedsitHiB  dted  by  appellee  toudilng  proce- 
dure and  practice  in  the  probate  ooort,  re- 
lating to  the  administration  and  settlemoit 
of  estates,  governing  executors,  etc.  These 
provisions  are  all  subordinated  to  the  later 
enactments  of  the  Legislatute — sabordinated 
to  the  last  expression  of  the  leglslatlTe  will 
— and  must  be  harmonized  therewith. 
Wherever  older  ^tactments  cannot  be  har- 
monized with  later  enactments,  the  latter 
supersede,  repeal,  or  supplant  them. 

It  is  suggested  that  the  procednre  which 
the  state  has  pursued  to  have  this  matter 
corrected  and  to  recover  its  due  is  Irregnlar; 
that  it  should  have  been  done  in  some  other 
way.  It  would  not  help  the  executor,  nor 
conserve  the  estate  of  Moseley,  If  some  more 
formal  and  elaborated  proceeding  had  been 
instituted  against  the  executor,  the  probate 
court,  Paul  Nagle  individually,  and  the  bene- 
fidaty.  There  were  various  avenues  of  pro- 
cedure open  to  the  state,  which  it  ml^^ht  have 
pursued  to  recover  its  due,  and.  If  one  had 
failed,  it  might  still  try  another.  Indeed,  the 
state's  ofildals  are  bound  to  exhaust  all  the 
legal  remedies  available  before  their  ^orts 
to  collect  this  sum  due  the  state  may  be  dis- 
continued. The  method  looking  toward  that 
end  adopted  here  was  simple,  practical,  and 
Inexpensive^  and  it  must  be  held  that  the 
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probate  court  diould  taAve  sustained  the 
state's  motion,  and  this  cause  Is  reversed, 
with  tnstmctlons  to  the  district  court  to 
make  the  proper  order  to  the  probate  court, 
directing  it  to  set  aside  Its  former  Judgment 
on  the  staters  motion,  and  to  set  aside  Its 
order  discharging  the  executor.  All  the  Jus- 
tices concurring. 


NELSON  et  al.  t.   SCHOOL  DIST.  NO.   S 

et  al.    (No.  21165.) 
(Supreme  Court  of  Kansas.     May  12,  1917.) 

(Syllabua  by  the  Court.) 

1.  SteiiTKirr  DoicAiN  «3»160  —  ScBOoXiHOtrsK 
Sns— RscoBD  Of  Obdi:»— Statute. 

Under  section  8409,  Gen.  St.  1S15,  a 
record  of  a  sdiool  board  meeting,  showing  an 
order  by  the-  board  describing  certain  land  and 
deidaring  that  the  appropriation  of  such  land 
is  necessary  for  the  purposes  of  a  sdioolbouse 
site  and  playgrounds,  is  sufficient  to  authorize 
a  proceeding  for  the  condemnation  of  the  land, 
where  it  apnears  that  a  survey  of  the  land 
has  i>eea  made  and  a  plat  has  been  filed  with 
the  clerk. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  J  461.] 

2.  Ehinent  Domain  «=>169  —  Schooi;housb 
SiTEi— Con  demnation— Statute. 

Where  a  school  district,  in  which  is  situat- 
ed a  city  of  the  third  class,  has  voted  to  change 
its  Bchoolhouse  site  under  section  S915,  Gen. 
St  1915,  the  school  board  may  tlien  proceed, 
under  sections  9406-9414,  Gen.  St  1816,  to 
condemn  the  new  site. 

[Ed.  Note.— For  other  cases,  see  Bminoit  Do- 
main, Cent  Dig.  g  461.] 

3.  Ekinent  DoiCAiN  4=358  —  Sceooi.housk 
Site— Condemnation— Abea  of  Land. 

A  school  board,  acting  under  sections  9408- 
9414,  Gen.  St  1915,  mtLV  condemn  more  than 
lyd  acres  for  a  schoolnouse  site  and  play- 
grounds. 

[EU.  Note.— For  other  cases,  see  Skninent  Do- 
main, Cent  Dig.  H  147-160.] 

4.  Eminent  Domain  «=>170  —  SghooLiHOUSE 
Site— Attempt  to  Pubchase. 

Where  land  has  been  sheeted  for  a  school- 
house  site,  it  is  not  necessary  for  the  school 
board  to  ti7  to  purchase  the  land  at  a  reason- 
able price  or  procure  It  by  donation  or  other- 
wise, before  Instituting  condemnation  proceed- 
ings, if  the  owner  of  the  land  refuses  to  convey 
or  donate  the  land  to  the  school  district. 

[Ed.  Note— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  462-46T.] 

Appeal  from  District  Ourt,  Ottawa  Coun- 
ty. 

Action  by  B.  H.  Nelson  and  another  for  an 
injunction  against  School  District  No.  3  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

Burch,  Lltowlch  8c  Royce,  of  Sallna,  for 
appellants.  F.  D.  Boyce,  of  Minneapolis, 
Kan.,  A.  B.  Crane,  oC  Atchison,  R.  F.  Hay- 
den,  of  Toi>eka,  Oscar  Raines,  of  Oskaloosa, 
and  Robert  S.  Heizer,  of  Osage  City,  for  ap- 
pellees. 

MARSHALL,  J.  In  this  action,  the  plaln- 
tUts  seek  to  enjoin  the  defendants  from  con- 
demning 4%  acres  of  the  plaintiffs'  land  for 


a  schoolhouse  site  and  playgrounds.  Ben- 
nington, a  dty  of  the  third  class,  Is  situated 
In  the  school  district  Judgment  was  ren- 
dered in  favor  of  the  defendants,  and  the 
plaintiffs  appeal. 

[1]  1.  The  defendants  proceeded  under  sec- 
tions 9408-9414  of  the  General  Statutes  of 
1915.  The  records  of  the  school  district 
show  that  the  land  sought  to  be  appropriat- 
ed was  selected  for  a  schoolhouse  site  by  a 
special  district  meeting  on  Mardi  4,  1916. 
These  records  also  show  that  the  school 
board,  at  a  meeting  held  on  Mardi  8th,  made 
an  order  declaring  that  the  appropriation  of 
the  land  In  controversy  was  necessary  for 
the  purpose  of  a  schoolhouse  site  and  play- 
grounds. The  lapd  selected  was  described 
In  the  record  of  the  meeting  of  the  school 
board,  and  a  plat  appears  to  hare  been  filed. 

Objecting  to  the  legality  of  the  proceedings 
by  which  the  schoolhouse  site  was  changed, 
the  plaintiffs  Insist  that  the  board  abandoned 
the  vote  concerning  the  selection  of  the  new 
site,  and  proceeded  under  the  order  made  by 
the  board  on  March  8,  1916,  which  order  de- 
clared that  the  appropriation  of  the  land  in 
controversy  was  necessary  for  the  purpose  of 
a  schoolhouse  site  and  playgrounds.  The 
plaintiffs  Insist  that  this  record  was  Insuffi- 
cient because  there  Is  nothing  in  the  statute 
under  which  the  board  was  proceeding  (sec- 
tion 9409  of  the  Cteneial  Statutes  of  1915) 
which  permits  the  board  to  act  in  that  man- 
ner, or  to  appropriate  land  under  the  order 
made.  The  statute  provides  that  the  school 
board  shall  make  an  order  declaring  that  the 
appropriation  of  such  land  Is  necessary,  and 
setting  forth  for  what  purposes  the  same  Is 
to  be  used.    The  order  declared  that: 

"The  appropriation  of  the  land  herein  de- 
scribed is  necessary  for  the  purpose  of  a  scho<d- 
house  site  and  playgrounds." 

The  order  follows  the  statute  literally. 
The  plaintiffs'  criticism  is  that  the  record  of 
the  school  board  does  not  show  that  the  board 
deemed  it  necessary  that  the  land  be  appro- 
priated. The  o];>enlng  statement  of  the  stat- 
ute reads: 

"Whenever  it  shall  be  deemed  necessary  by 
any  school  district,"  eta 

The  statute  does  not  require  that  the  school 
board  make  a  record  stating  that  the  board 
deems  it  necessary  to  appropriate  the  land. 
The  school  board  did  all  that  was  necessary 
under  the  statute. 

[2]  2.  The  plaintiffs  argue  that  the  pro- 
ceedings authorizing  the  change  of  the  school- 
house  site  were  Illegal  and  did  not  follow  the 
statute  authorizing  the  (^ange.  The  plain- 
tiffs do  not  point  out  wherein  the  proceedings 
were  Illegal,  or  wherein  they  did  not  follow 
the  statute.  An  examination  of  the  record 
of  the  proceedings  as  Introduced  In  evidence 
and  as  set  out  In  the  pleadings  falls  to  dis- 
close any  substantial  irregularity  In  the  pro- 
ceedings. Under  Stevenson  v.  Shawnee  Coun- 
ty, 98  Kan.  671,  169  Pac  6,  the  findings  of 
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tbe  district  board  concerning  the  result  of 
the  election  are, binding  and  conclusive  on 
tbe  plaintiffs,  in  tbe  absence  of  fraud.  No 
fraud  on  the  part  of  tbe  school  board  was 
alleged  or  proved. 

[3]  8.  Tbe  plaintiffs  contend  that  the  de- 
fendants were  proceeding  under  sections 
8913,  8915,  and  8917  of  the  General  Statutes 
of  1915,  and  that,  under  these  statutes,  not 
more  than  1%  acres  can  be  condemned  for  a 
scboolbouse  site.  Tbe  specific  declaration  of 
the  school  board  is  that  it  was  proceeding 
under  "sections  110  and  111,  of  article  2  of 
tbe  1915  school  laws  of  the  state  of  Kansas, 
being  section  7860  of  the  General  Statutes  of 
1900."  Sections  110  and  111  of  article  2  of 
the  school  laws  are  sections  9406  and  9409 
of  tbe  General  Statutes  of  1915.  The  order 
made  by  tbe  school  board  compiles  with  sec- 
tion 0409.  Tbe  entire  condemnation  proceed- 
ing of  the  school  board  appears  to  have  been 
had  under  sections  9408-9414  of  the  General 
Statutes  of  1915. 

The  plaintiffs  invoke  the  principle  of  statu- 
tory construction  that  statutes  in  pari  ma- 
teria must  be  construed  together,  and  there- 
fore argue  that  the  school  board,  although 
proceeding  under  section  9409,  cannot  con- 
demn more  than  l^A  acres  of  land,  as  is  pro- 
vided by  section  8917.  Tbe  last-named  sec- 
tion applies  to  school  districts  and  boards  oif 
education  of  cities  of  the  second  class.  Sec- 
tions 0408-9414  apply  to  county  high  schools, 
to  boards  of  education  of  cities  of  the  flnt 
and  second  cla;sses,  and  to  school  districts  In 
which  ire  located  cities  of  the  third  class, 
and  prescribes  a  complete  general  law  for 
tbe  condemnation  of  lands  for  schooUtouse 
sites  and  for  playgrounds.  Section  8917  was 
enacted  in  1874  and  amended  in  1885.  That 
statute  says  nothing  about  playgrounds. 
Sections  9408-9414  were  enacted  In  1900,  and 
constitute  <dupter  86  of  the  Laws  of  1909,  the 
repealing  section  of  which  is  as  follows: 

"That  section  3,  chapter  122,  Laws  of  1874, 
as  amended  by  section  1,  chapter  174,  Laws  of 
1886,  BO  far  as  the  same  relate  to  cities  of  the 
second  clafe,  and  all  other  acts  or  parts  of  acts 
in  conflict  herewith,  are  hereby  repealed."  Gen. 
Stat  1915,  I  9414. 

The  old  statute  stands  as  to  school  dis- 
tricts in  which  there  is  not  a  dty  of  the 
third  class.  There  would  be  no.  difficulty  in 
construing  tbe  new  act,  were  It  not  for  its 
repealing  clause.  The  old  statute  is  express- 
ly repealed  as  to  cities  of  tbe  secoad  class. 
They  must  proceed  under  the  new  statute. 
As  to  them,  there  is  no  limitation  on  the 
amount  of  land  that  can  be  condemned  for  a 
sdioolbouse  site  or  for  playgrounds.  When 
a  school  district  proceeds  under  the  new 
statute,  it  must  proceed  the  same  as  a  dty 
of  tbe  second  class;  it  has  tbe  same  rights 
and  powers  and  is  subjected  to  the  same  re- 
strictions as  such  cities.  If  such  a  city  may 
condemn  more  than  1^  acres  of  land,  a 
school  district  may  do  the  same.    By  any 


other  constmctloa,  th«  statute  wonid  permit 
cities  to  condemn  the  amount  of  land  neces- 
sary and  prohibit  school  districts  from  doing 
tbe  same,  although  both  act  under  the  same 
statute.  Such  a  construction  would  render 
tbe  act  nugatory  as  to  school  districts.  So 
far  as  school  districts  in  which  are  located 
cities  of  the  third  class  are  concerned,  tliere 
is  room  for  both  laws  to  operate,  and  sudi 
districts  may  proceed  under  either  of  tbe 
statutes.  If  they  proceed  under  the  old 
statute^  they  cannot  condemn  more  tban  1^ 
acres  of  land ;  if  tbey  proceed  under  tbe  new 
statute,  they  can  condemn  tbe  amount  deem- 
ed necessary. 

[41  4.  The  plain  tiffs  make  another  objeo. 
tion  to  the  proceedings.  Tbey  Insist  that  the 
school  board  sought  to  appropriate  this  land 
without  trying  to  purchase  it  at  a  reasonable 
price  or  to  procure  it  by  donatimi  or  other- 
wise. Tbe  evidence  shows  that  tbe  plain- 
tiffs stated  positively  tliat  they  would  not 
sell  the  land  unless  compelled  so  to  da  In- 
voking tbe  principle  often  announced  In  tbe 
law  of  tender — ^that  where  It  is  useless  to 
make  a  tender  none  is  required — ^it  was  not 
necessaiy  for  the  defendants  to  attempt  to 
purchase  this  land  or  to  secure  It  by  dmia- 
tion  or  otherwise,  before  Instituting  oonden^ 
nation  proceedings. 

Tbe  judgment  of  the  district  court  Is  af- 
flrmed.    All  the  Justices  concurring. 


BRIGHAM  y.   UNION  TRACTION  Oa* 

(Not  20090.) 
(Supreme  Court  of  Kansas,    May  12,  1917.) 

(Sylldbiu  iy  th«  Court.) 

Oabbisbs  ■8='318(1)— Pebsorai.  Isjvta—Svr- 

riciENCT  of  ISvidencc. 
The  evidence  considered,  and  keld  insoflbaeiit 
to  establish  actionable  negUjience  on  tbe  part 
of  an  interurban  railway  company  toward  a  pas- 
senger who  was  injured  by  coming  in  contact 
with  a  trolley  pole  at  the  side  of  the  track,  wbils 
riding  on  the  bottom  step  of  a  car. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  il  1307.  ISOa] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Arthur  Brlgham,  by  Cells  Brig- 
ham,  his  mother  and  next  friend,  against  the 
Union  Traction  Company.  Judgment  for  de- 
fendant, on  sustaining  demurrer  to  plain- 
tiff's evidence,  and  plaintiff  appeals.  Af- 
firmed. 

Hal  B.  Clark,  of  Independence,  for  appel- 
lant Chester  Stevens,  of  Independence,  and 
J.  J.  Jones,  of  Chanute,  for  appellee. 

BUBCH,  J.  Tbe  action  was  one  for  dam- 
ages for  personal  injuries  sustained  by  a 
passenger  on  an  electric  intemrban  car  by 
coming  In  contact  with  a  trolley  pole  at  tbe 
side  of  tbe  track.  A  demurrer  to  the  i^ain- 
tUTs  evidence  was  sustained,  and  be  appeals. 
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n^e  plaintiff  boarded  the  car  at  the  Inters 
urban  station  In  Independence  for  tbe  pur- 
pose of  attending  a  Fourth  of  Jnly  celebra- 
tion at  CSierrjryale.    The  «itrance  of  tbe  car 
-was  at  the  rear  and  on  the  right  side.    Tbe 
rear  of  the  car  was  Inclosed,  except  that  the 
'Windows  were  not  In.    There  were  handholds 
on   each  side  of  the  steps,  two  In  number. 
Xlie  plaintiff  took  a  position  on  the  lower 
step,  facing  the  Inside  of  the  car,  and  while 
riding  there  was  struck  hy  the  trolley  pole 
and  injured.    The  diarges  of  negligence  con- 
tained In  the  petition  were  that  the  trade 
'vras  not  kept  In  proper  condition,  that  the 
plaintiff  was  not  afforded  a  safe  place  In 
'vrhlch  to  ride,  and  that  the  defendant,  know- 
ing the  plaintiff  was  In  a  position  of  peril, 
propelled  Its  car  forward  to  tbe  Inevitable 
catastrophe.    At  the  conclusion  of  the  plaln- 
tlCTs  evidence  the  petition  was  amended  to 
Indlude  a  diarge  of  negligence  In  maintaining 
the  trolley  pole  too  near  the  trade. 

There  was  no  evidence  to  sustain  the 
diarge  that  the  track  was  out  of  repair. 
Witneeses  testifled  that  the  car  swayed  from 
side  to  side  and  dipped  and  nx^ed.  A  wit- 
ness who  stood,  not  Inside  the  car,  but  <«  the 
second  step  and  who  was  ftidng  outward, 
said  he  had  to  hold  with  one  hand  to  stand 
up.  It  required  no  witnesses  to  Inform  the 
court  that  the  lateral  motion  of  an  lntenu> 
ban  car  Is  limited  absolut^y  by  the  flanges 
<m  the  wbe^s,  and  the  list  of  a  car,  caused 
by  even  considerable  difference  In  level  of 
the  rails,  oonpated  mathematicaUy,  is  oooa- 
paratlvely  inconsiderable,  although  It  may 
disturb  the  equllllKriam  of  a  standing  pas- 
senger. There  was  no  contention  that  the 
plaintiff  was  pitched  outward  by  the  sway- 
ing of  the  car  at  the  time  he  was  Injured. 
There  was  no  evidence  that  the  motion  of 
tbe  car  was  unusual  <h:  extraordinary  at  the 
time  the  plaintiff  was  Injured.  There  was 
no  evidence  that  the  car  leaned  toward  the 
trolley  pole  when  OKMslte  the  pole.  There 
was  no  evidence  that  the  tract:  was  not  levd 
at  that  pcriat. 

There  was  no  evidence  that  the  trolly 
p<de  was  negligently  placed  too  near  the 
tiadc  One  witness  said  the  pole  was  from 
6  to  16  Inches  closer  to  the  track  than  the 
next  five  or  six  poles.  This  estimate,  which 
OB  its  fbce  was  a  guess,  proved  nothing,  be- 
cause there  was  no  evidence  of  the  distance 
vt  the  pole  from  the  track,  or  evidence  of 
what  tbe  minimum  distance  compatible  with 
safety  may  be. 

The  prlndirtil  contention  was  that  the 
plaintiff  was  not  afforded  a  safe  place  to  ride 
because  of  the  crowded  condition  of  the  car. 
Tbe  evidence  was  that  the  plaintiff;  two  com- 
panions, Edwards  and  Alexander,  and  an 
acquaintance.  Bums,  were  tbe  last  to  board 
the  car  before  it  left  the  statiiMi.  The  plain- 
tiff and  his  companions  were  "feeling  good 
and  bavlsg  a  good  time."  The  plaintiff  and 
me  of  his  companions  went  to  the  front  of 
the  car  and  adced  admissloa  there,  which 


the  conductor  denied,  and  thai  went  to  tbe 
rear  and  boarded  the  car.  ESdwards  readied 
the  platform ;  Alexander  stood  on  the  second 
step.  Bums  and  tbe  plaintiff  stood  on  the 
bottom  step.  After  tbe  car  had  proceeded 
some  distance,  and  before  the  plaintiff  was 
injured.  Bums  dlmbed  ba<^  on  the  bunq>er. 
The  evidence  contains  many  statraients  that 
the  car  was  crowded,  that  the  platform  was 
badly  crowded,  that  it  looked  impossible  to 
get  on,  and  that  the  car  was  so  crowded  that 
the  plaintiff  and  his  friends  could  not  get 
on  the  platform.  The  undisputed  evidence  of 
the  plaintiff  and  of  Alexander  was  that  there 
was  room  In  the  forward  end  of  the  car.  The 
plaintiff  testifled  as  follows: 

"Q.  Why  did  you  want  to  get  up  in  the  front 
end  <rf  the  car? 

"A.  Why,  I  thought  we  would  just  get  up 
there ;  there  was  some  friends  up  there  I  knew ; 
I  don  t  recollect  tiieir  names  at  present. 

"Q.  Was  there  room  In  there  for  you? 

"A.  Tea,  sir. 

"Q.  The  reason  you  wanted  to  get  in  there 
was  because  you  had  friends  and  there  was  room 
for  you  to  get  in  there? 

"A.  Tea,  sir." 

Alexander  testifled  that  he  did  not  know 
how  much  room  there  was  in  the  front  end 
of  the  car,  but  he  did  know  that  there  was 
a  good  tilt  of  standing  room  there.  Besides 
this,  after  0ie  car  started  on  Its  Journey 
it  stopped  at  a  street  crossing  and  to<A 
aboard  three  more  passengers,  two  women 
and  a  man,  who  secured  safe  places  <m  the 
car  without  dUBcolty.  The  plaintiff  and 
Bums  alighted  to  allow  these  passengers 
to  get  on.  Tbe^e  was  no  evidence  tihat  the 
plaintiff  or  either  of  his  friends  exerted  any 
tSott  whatever  to  get  inside  the  car,  or 
even  on  the  platform.  Knowing  of  space  in 
front,  they  made  no  request  upon  oceapants 
of  the  platform  to  let  them  thronj^,  or  used 
the  slightest  diligence  to  secure  thanselves 
from  the  peril  of  riding  on  the  car  steps. 
It  is  idle  to  contend  that  the  car  was  over- 
crowded when  the  plaintiff  reached  it.  E)v- 
ery  person  aboard  bad  a  safe  place,  and 
there  was  room  for  more  in  front  Liikewlse 
it  is  idle  to  contend  that  it  was  impossible 
for  the  plaintiff  to  get  beyond  the  first  step 
of  the  car,  when  he  made  no  attempt  to  do 
so,  indicated  no  desire  to  do  so,  and  when 
he  stepped  down  to  allow  three  other  pas- 
sengers to  enter  the  car.  This  is  not  a  case 
of  substantial  conflict  in  the  evidence,  to  be 
resolved  by  the  Juiy.  It  la  a  case  In  whldi 
facts  not  controverted  by  any  one  and  ad- 
mitted by  the  plaintiff  to  be  true  preclude 
him  from  denying  that  he  voluntarily  chose 
to  Vide  on  the  car  step  instead  of  inside 
the  car. 

The  plaintiff  eltes  many  cases  involving 
injuries  suffered  by  persons  on  overcrowded 
street  cars,  but  they  need  not  be  reviewed. 
For  example,  the  case  of  Topeka  City  By. 
Co.  V.  Higgs,  38  Kan.  375,  16  Pac  667,  5  Am. 
St,  Rep.  754,  is  dted  as  a  parallel  case.  In 
that  case  the  facts  were  that  a  great  con- 
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course  of  pe<H>Ie  assembled  In  the  city  of  To- 
p^a  on  the  occasion  of  a  sham  battle  at  the 
fair  grounds  during  a  soldiers'  reunion.  As  a 
car  filled  with  people  from  the  dty  approach- 
ed the  usual  stopping  place  at  the  fair 
grounds,  a  crowd  of  people  desiring  to  return 
to  the  city  surged  on  the  car  and  occupied 
the  seats  as  fast  as  they  were  vacated. 
Hlggs,  who  was  crippled,  was  unable  to  se- 
cure a  seat,  although  he  had  waited  until 
probably  25  cars  had  started,  hoping  that  he 
might  do  so.  He  took  a  position  on  the  foot- 
board of  the  car,  which  was  an  open  one,  and 
held  to  one  of  the  posts  which  supported  the 
roof  of  the  car.  He  was  accepted  as  a  pas- 
senger and  paid  his  fare.  Many  others  oc- 
cupied the  footboards  of  the  car,  and  on  occa- 
sions when  the  capacity  of  the  railway  com- 
pany was  overtaxed  It  was  the  usage  and 
practice  to  carry  passengers  on  the  foot- 
boards. While  the  car  thus  loaded  was  on 
a  switch,  the  motorman  propelled  it  so  near 
to  the  intersection  of  the  switch  with  the 
main  line  that  a  closed  car  passing  on  the 
main  line  squeezed  Hlggs  against  the  post 
to  which  he  was  clinging  and  injured  him. 
Because  the  car  was  handled  in  such  a  way 
as  to  imperil  passengers  on  the  footboards, 
it  was  held  the  railway  company  was  guilty 
of  negligence.  .  Because  of  the  usage  and 
practice  of  the  company  to  carry  passengers 
on  the  footboards  during  rush  times,  it  was 
held  that  Hlggs  was  not  guilty  of  contribu- 
tory negligence.  The  distinction  between  the 
two  cases  is  obvious. 

There  was  no  evidence  thkt  the  conductor 
knew  the  plaintiff  remained  on  the  bottom 
step  after  the  car  left  the  interurban  station 
or  after  the  Journey  was  reeunied  at  the 
street  crossing.  Consequently  there  was  no 
basis  for  a  charge  of  wantonness  on  the  part 
of  the  conductor  In  not  preventing  the  plain- 
tiff from  riding  on  the  car  steps.  The  plain- 
tiff dtes  the  case  of  Harbert  v.  Street  Rail- 
way Co.,  91  Kan.  605,  138  Pac.  641,  50  L.  R. 
A.  (N.  S.)  850.  The  court  regards  the  two 
cases  as  quite  dissimilar. 

Because  actionable  negligence  on  the  part 
of  the  defendant  was  not  established,  the  de- 
murrer to  the  plalntifCs  evidence  was  prop- 
erly sustained,  and  the  Judgment  of  the  dis- 
trict court  is  affirmed.  AH  the  Justices  con- 
curring. 

HILL  et  al.  v.  SWEET  et  aL    (No.  20842.) 
(Supreme  Court  of  Kansas.     May  12,  1917.) 

fSyUahui  ty  Editorial  Staff.) 

Appeal  and  Ebbob  «=382(3)— DECiaioits  ttx- 
viEWABiB— SEiTiNa  AsiDK  Defattlt  Jvno- 

MBNTS. 

An  order  getting  aside  a  Judgment  rendered 
by  default  upon  service  by  publication  and  per- 
mitting defendants  to  answer  in  the  action  is 
not  reviewable  while  the  action  is  still  pending 
in  the  district  court 

rSd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |«  379,  380,  414,  418,  421.] 


Appeal  £r(«i  IMatrlct  Oonrt,  Doaglas 
County. 

Action  by  Irving  Hill  and  others  against 
Lou  D.  Sweet  and  others.  From  an  order, 
plaintiffs  appeal.    Dismissed. 

S.  D.  Bishop,  of  Lawrence,  for  appellants. 
Fred  S.  Jackson,  of  T^peka,  and  Wm.  H. 
Dickson,  of  Denver,  Cola,  for  appelleea. 

PER  CURIAM.  This  U  an  appeal  from  an 
order  setting  aside  a  Judgment  rendered  by 
default  upon  service  by  publication,  and  per- 
mitting defendants  to  answer  in  the  action. 
It  has  been  repeatedly  held  that  such  an  or- 
der is  not  one  which  can  be  reviewed  while 
the  action  is  still  pending  in  the  district 
court  McCulloch  v.  Dodge,  8  Kan.  •476: 
Flint  V.  Noyes*  27  Kan.  351,  353;  List  v. 
Jockheck,  45  Kan.  349,  748,  27  Pac.  184: 
Shurtleff  v.  Chase  County,  63  Kan.  645,  652. 
86  Pac.  654 ;  Vail  v.  School  District  86  ICan. 
808,  811,  122  Pac  885. 

The  appeal  is  dismissed. 


ROLL  V.  MONARCH  CT)M1BNT  CO. 

(No.  21219.) 

(Supreme  Court  of  Kansas.    May  12, 1917.) 

{ByVabMi  by  the  Oonrt.) 

1.  Mastbb  and  Sebvant  •:»406' — Woekxxh's 

COUPENSATION  —  SFEOIAI.    FiNDIHOS  —  OON- 
STBUCTION. 

In  an  action  under  the  Workmen's  Compen- 
sation Act,  the  jury  returned  an  affirmative  an- 
swer to  the  question  whether  the  plaintiff  was  at 
the  time  of  the  trial  totally  incapacitated  from 
performing  labor,  and  a  negative  answer  to  the 
qaestioil  whether  he  was  at  that  time  partially 
incapacitated.  Heid,  that  in  accordance  wiu 
the  rule  that  special  findings  mast  be  given  sodi 
reasonable  constraction  as  will  harmonize  them 
with  each  other  and  with  the  general  verdict, 
the  latter  answer  should  be  interpreted  to  mean 
that  the  plaintiff  was  not  partially  incapacitated 
because  he  was  still  totally  incapacitated. 

2.  Masteb  and  Sebvant  «=s>412— Wobkhen's 
Coufensation— Speciai,  Findinob— Genbb- 
Ai.  Vebdict— Hasmless  Ebbob. 

Where  the  amount  of  a  general  verdict  is 
substantially  what  might  be  arrived  at  oomrist- 
ently  with  the  qtecial  findings,  and  no  motion 
for  a  new  trial  is  filed,  a  reversal  wiU  not  he  or- 
dered because  of  a  slight  discr^Mtncy  that  might 
be  the  result  of  an  inaccurate  computation. 

Appeal  from  District  Court,  Allen  County. 

Action  by  W.  El  Roll,  employ^,  against  the 
Monardi  Cement  Company,  employer.  From 
a  Judgment  based  upon  the  allowance  of  12,- 
249.52  as  the  total  oomi>enBatlon  under  the 
Workmen's  Compensation  Act  (Laws  1911,  c 
218,  Amend.  Laws  1913,  c.  216),  the  defoid- 
ant  employer  appeals.    Affirmed. 

Sherman  &  Landon,  of  Kansas  City,  Mc 
and  Altes  H.  Campbell,  of  lola,  for  appellant 
F.  J.  Oyler,  of  lola,  for  appellee. 

MASON,  J.  W.  B.  RoU  was  Injured  on 
May  26,  1915,  while  In  the  employ  of  the 
Monaroh  Cement  Company,  and  recovered  a 
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luiup  sum  Judgment  for  $1,838.39,  under  tbe 
"Workmen's  Compensation  Act,  from  which 
this  appeal  Is  taken.  A  payment  of  $411.13 
■was  sho>wn,  and  the  judgment  was  therefore 
based  upon  the  allowance  of  $2,249.S2  (the 
defendant's  brief  says  $2^40.57)  as  the  plaln- 
tlffa  total  compensation.  A  verdict  was  re- 
turned December  1,  1916.  A  motion  for  a 
new  trial  was  filed  on  December  Uth,  but 
was  withdrawn  on  December  23d.  On  De- 
cember 13th  the  defendant  filed  a  motion  to 
set  aside  tbe  general  verdict  because  It  was 
not  based-on  the  evidence,  and  was  Inconsist- 
ent with  Che  q;>eclal  findings,  and  to  enter 
judgment  iip<m  the  flndinga  The  part  of 
this  motion  relating  to  the  general  verdict 
might  fromi  Its  language  be  regarded  as  con- 
stituting In  Itself  a  motion  for  a  new  trial, 
but  it  was  filed  too  late  to  be  given  consid- 
eration as  such.  The  sole  question  present- 
ed Is  therefore  whether  the  trial  court  erred 
in  refusing  to  render  a  different  Judgment 
np<m  tbe  special  findings.    They  read: 

"(1)  For  what  period  of  time,  in  montbs,  has 
the  plaintiff  been  totally  incapacitated  from  per- 
forming labor?    Answer:   18  months. 

"(2)  Is  the  plaintiff  now  totally  incapacitated 
from  perfomring  labor?    Answer:    Yes. 

"(3)  If  you  answer  the  preceding  qnestion  No. 
2  in  tbe  aiBrmative  then  state  whether  such  to- 
tal incapacity  is  permanent.    Answer:   No. 

"(4)  If  you  answer  either  of  gaestiona  Nos.  2 
or  8  in  tbe  negative,  then  state  whether  the 
plaintiff  has  been  and  now  is  partially  incapaci- 
tated from  performing  labor  in  some  suitable 
business  or  employment.    Answer:    No. 

"J5)  What  was  the  weekly  average  wage  the 
plaintifl  was  receiving  for  the  52  weeks  prior  to 
the  accident  in  wUch  be  was  injured?  Answer: 
$12.36. 

"(6)  What  average  wage  win  plaintiff  be  most 
probably  aUe  to  earn  in  some  suitable  bucdnesa 
or  employment,  since  the  injury?  Answer: 
Don't  know." 

[i]  1.  The  defendant  insists  that  tbe  an- 
swer to  the  fourth  question  amounts*  to  a 
finding  that  at  the  time  of  the  trial  the  plain- 
tiff had  fully  recovered  from  the  eftects  of 
tbe  injury,  and  was  no  longer  under  any  dla- 
ablllty  whatever,  and  was  consequently  en- 
titled to  no  allowance  for  any  later  period. 
It  is  entirely  obvious  that  the  Jury  did  not 
In  f&ct  mean  this,  for  they  had  Just  found 
that  the  plalntift  was  still  totally  incapacitat- 
ed from  performing  labor.  The  findings  must 
be  reed  as  a  whole,  and  given  sucb  reasona- 
ble construction  as  will  barmcmize  them  with 
the  general  verdict  and  with  eadi  other. 
Kansas  City  v.  Slangstrom,  53  Kan.  431,  36 
Pac.  706.  Tbe  interpretation  of  tbe  fourth 
finding  nioet  readily  suggested  is  tliat  the 
Jury  meant  to  say  that  the  plaintUF  was 
not  partially  Incapacitated  from  performing 
labor  because  he  was  totally  incapacitated. 
So  construed  the  answer  to  the  question  was 
somewhat  literal,  but  was  not  an  unnatural 
one  in  view  of  the  dlstinctl<Mi  which  was  nec- 
essarily present  in  the  minds  of  the  Jury  be- 
tween partial  and  total  Incapacity.  This  in- 
terpretation reconciles  the  second  and  fourth 
findings,  and  does  away  with  any  necessary 


conflict  between  the  fourth  finding  and  the 
general  verdict 

[2]  2.  The  defendant  asserts  that  tbe  ver- 
dict is  one  that  cannot  be  arrived  at  by  any 
oomputatloa  oonststent  with  the  findings.  If 
this  be  true  tbe  error  woold  seem  to  l)e  one 
that  could  be  corrected  only  by  a  motion  for 
a  new  trial.  But  it  is  not  true  unless  in  the 
sense  that  the  precise  figures  reached  cannot 
be  arrived  at  by  data  afforded  by  the  find- 
ing^. The  parties  agree  that  the  Jnry  allow- 
ed $494.40  for  permanent  disability  for  80 
weeks,  at  $6.18  a  week,  thus  leaving  $1,755.- 
12  to  be  accounted  for,  distributed  in  some 
way  over  the  remainder  of  the  8-year  period, 
or  334  weeks  (no  allowance  being  made  for  the 
first  2  weeks).  The  Jury  may  have  estimated 
that  tbe  plaintiff's  total  incapacity  would 
last  287  we^s  longer,  and  that  for  the  re- 
maining 97  weeks,  he  would  be  able  to  earn 
something,  but  worald  not  be  fully  restored 
to  his  former  wage-earning  capacity.  In  that 
situation  they  would  properly  allow  fur- 
ther oompensation  at  $6.18  a  week  for  237 
we^s,  making  $1,464.66,  and  being  unable  to 
determine  what  amount  be  would  be  able  to 
earn  from  that  time  on  they  would  naturally 
allow  the  statutory  minimum^  of  $3  a  week 
for  the  reinalnder  of  the  period,  or  97  weeks, 
making  $291  additional.  This  would  result 
in  a  total  allowance  of  $2,260.06,  calling  for 
a  verdict  of  $1338.93,  or  64  cents  more  than 
that  actually  returned.  The  difference  might 
readily  be  accounted  for  by  a  sUght  error  in 
computation,  or  by  the  Inversion  of  tbe  flg- 
ulres  representing  the  dimes  and  cents.  The 
result  may  have  t>een  reacbed  by  some  other 
process,  but  It  is  sufficient  for  present  pur- 
poses that  It  oould  have  been  arrived  at  by 
any  reasonable  method  consistent  with  tbe 
findings.  To  require  a  reversal  upon  tbe 
findings,  where  no  motion  for  a  new  trial  is 
presented,  it  is  not  enough  that  they  do  not 
compel  tbe  Judgment  rendered,  or  even  that 
they  are  inconsistent  with  each  other,  they 
must  be  necessarily  in  conflict  with  it  An- 
derson T.  Pierce,  62  Kan.  756,  64  Pac.  633; 
Sbeat  v.  liusk,  98  Kan.  614,  169  Pac.  407,  L. 
R.  X  1916r,  1021. 

It'  seems  probable  that  In  saying  they  did 
not  know  what  average  wage  the  plaintiff 
would  be  aide  to  earn  In  some  suitable  em- 
ployment since  the  injury,  the  Jury  meant 
that  they  were  not  able  to  estimate  what  his 
earning  capacity  would  be  at  such  time  in 
tbe  future  as  his  disability  should  be  reduced 
from  total  to  partial.  That  Is  a  reasonable 
construction  whi<di  would  harmonize  with 
the  other  findings.  Possibly  tbe  finding 
might  be  held  to  mean  that  the  plaintiff 
would  not  be  able  to  earn  anything.  But  in 
any  event  it  does  not  require  a  construction 
that  would  vitiate  the  verdict  Here  indefi- 
nlteness  would  of  course  not  have  that  effect 

Tbe  Judgment  is  affirmed.  AU  tbe  Justices 
concurring. 
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BBESE  T.  ABBLES.     (No.  20832.) 
(Supreme  Court  of  Kaneaa.    May  12,  1917.) 

(Eyllahvt  &v  the  Court.) 

1.  Neolioeroe  «=»44— Condition  of  Peemib- 
KS— Mbbchant's  Storkboom. 

A  merchant  is  bound  to  maintain  his  store- 
room in  a  reasonably  safe  condition  for  custom- 
ers who  come  into  it  for  the  purixwe  of  trans- 
acting business  with  him. 

[Ed,  Note.— Fbr  other  cases,  see  Negligence, 
Cent  Dig.  {  59.] 

2.  NEauoBNCE  «=952  —  Conditioh  of  Mer- 
chant's StoBEBOOM  —  LIABII.ITT  AND  DaM- 

AOE8. 
Tt6  pr(4>rietor  of  a  store  is  liable  in  dam- 
ages to  a  customer  who  falls  into  an  open  stair- 
way in  the  floor,  which  is  partially  obscured  in 
semidarkness,  caused  by  piles  cX.  merchandise 
stacked  thereabout,  when  the  customer  went  into 
the  vicinity  of  the  stairway  to  inspect  certain 
shelf  goods  near  by  in  response  to  a  special  inyi- 
tadoB  of  the  proprietor,  who  at  the  same  time 
failed  to  give  tier  a  warning  of  the  presence  of 
the  stairway. 

[EM.  Note.— Fw  otiter  oases,  see  Negligence, 
Cent  Dig.  {  OR.] 

3.  Neouoencb  ^944,  70  —  Condition  or 
Pbekises  —  Mbbchant's  Stobxboov  —  Con- 

TBIBUTOBT  NEOLIOENCE. 

The  plaintiff  was  present  in  the  defendant's 
store  as  a  customer.  Her  attention  was  at- 
tracted to  some  goods  on  the  shelves,  and  she 
talked  with  the  defendant  about  them.  He  said: 
"Just  step  around  there  and  look,  and  yon  may 
find  what  you  want  back  there ;  if  you  do,  pick 
it  out  and  I  will  make  the  price  right."  The 
place  indicated  was  dark,  owing  to  stacks  of 
goods  near  b^.  As  the  plaintiff  walked  in  the 
direction  indicated,  she  fell  through  an  open 
stairway  in  the  floor,  partially  obscured  by  the 
darkness,  and  was  injured,  field,' that  under  the 
circumstances  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  the  defendant  was 
negligent  in  failing  to  warn  the  plaintiff  of  the 
presence  of  the  open  stairway. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  %l  69,  97.] 

Appeal  from  District  Conrt,  Leavenwortli 
(3ounty. 

Action  by  Susan  E.  Reese  against  Julius 
Abeles.  Judgment  for  plalntiir,  and  defend- 
ant appeals.    Affirmed. 

B,  F.  Endres,  ill  Leavenworth,  and  Harry 
Frledberg  and  J.  Francis  O'SuIllvan,  botli 
of  Kansas  City,  Mo.,  for  appelant.  J.  J. 
SdienclE,  of  Topeka,  and  A.  E.  Dempsey  and 
Humidirey  Biddle,  botb  of  Learuiwortb,  for 
appellee. 

DAWSON.  J.  ^nie  plaintur,  while  trans- 
acting business  as  a  customer  in  the  fumi- 
tore  store  of  the  defendant  In  Leavenworth, 
fell  down  an  open  stairway  In  the  floor  and 
was  injured.  She  broui^t  an  action  for  dam- 
ages, and  recovered  Judgment  against  the 
defendant.  He  appeals,  contending  that  he 
was  entitled  to  Judgment  on  the  Jury's  spe- 
cial findings.    These  read : 

"Question  2.  Could  any  person,  whose  eyesight 
was  in  reasonably  .good  ccmdition,  and  particu- 
larly plaintiff,  have  seen  the  stairway  in  ques- 
tion by  merely  looking  toward  the  floor  of  said 


storeroom,  while  approaching  said  stairway  T 
Answer:   Yes. 

"Quesdoa  3.  Does  the  jury  find  that  the  plain- 
tiff and  her  daughters  spent  at  least  one  hoar, 
walking  about  toe  defendant's  storeroom,  jost 
prior  to  the  time  that  plaintiff  met  with  the  fall 
down  tie  stairway,  that  resulted  in  her  Injury? 
Answer :   Yes. 

"Question  4.  While  the  plaintiff  and  the 
daughters  of  plaintiff  were  walking  about  the 
defendant's  store,  for  an  hour  or  more,  prior  to 
the  injury  to  the  plaintiff,  did  the  defeodant  ac- 
company them,  and  assist  the  plaintiff  as  she 
walked  from  the  balcony  in  said  store  aftw  hav. 
ing  gtme  there  to  look  at  a  writing  da^k  or  other 
piece  of  furniture?    Answer:  Yes. 

"Question  6.  As  the  plaintiff  went  to  tiie  pas- 
sageway leading  to  tlie  top  of  the  stairway,  did 
she  at  ones  perceive  that  it  was  wy  dark  tlwte- 
in?    Answer:  Yes. 

"Question  7.  If  you  answer  question  6  in  tiie 
aflSrmative,  then  state  if,  after  entering  said 
passageway,  leading  to  the  stairway  in  question, 
and  realizing  the  darkness  thereof,  did  the 
plaintiff  stojp  to  consider  her  surroundings,  and 
did  she  continue  on  widi  her  eyes  fixed  on  some 
cooking  utensils  that  were  on  a  shelf  on  the 
west  wall  of  said  storeroom,  over  said  stairway, 
at  an  elevation  of  about  4^  feet  or  more,  above 
the  top  of  the  stairway?  Answer:  Her  mind 
was  fixed  on  kitchen  utensils,  but  she  did  not 
stop  to  consider  her  surroundings.     •     •     • 

"Question  9.  State  clearly,  fuUy,  and  distinct- 
ly the  negligaice  of  which  you  find  the  defendant 
guilty,  at  Ue  time  of  the  alleged  injury  to  the 
plaintiff.  Answer:  Defendant  failed  to  notify 
the  plaintiff  of  the  presence  of  the  stairway. 

"Question  10.  After  said  plaintiff  entered  said 
passageway  leading  to  the  top  of  the  stairway, 
could  she  nave  seen  said  stairway  by  looking  to- 
wards the  floor  and  thus  avoid  Injury  to  hnsdf. 
Answer:   No." 

[1-S]  The  defendant  contends  tbat  the  case 
Is  governed  by  that  principle  of  law  which 
requires  normal  peisons  of  matore  age  to  ex- 
ercise their  faculties  for  their  own  protec- 
tion before  entering  daric  places  or  passage- 
ways with  which  they  are  unfamiliar,  and 
that  ^e  Jury's  findings  in  response  to  ques- 
tlons  2,  6,  and  7  show  that  the  plaintUf  was 
guilty  of  contributory  negligence.  We  think 
not.  The  plalntifr  had  no  reason  to  sup- 
pose there  was  a<mantrap  in  the  floor  of  the 
storeroom,  obscured  by  the  darkness  caused 
by  piles  of  goods  stacked  thereabont.  The 
plalntifTs  attention  was  attracted  to  some 
tinware  and  kitchen  utensUs  on  a  shelf  at 
one  side  of  the  storeroMu,  and  she  and  the 
defendant  had  some  conversation  about  these 
things.    The  defendant  said  to  her: 

"Just  right  around  the  end  [of  a  pile  of  goods]; 
just  step  around  in  there  and  look,  and  you  may 
find  what  you  want  back  there;  if  you  do,  pick 
it  out  and  I  will  make  the  price  right" 

With  such  an  Invitation,  and  no  warning 
of  danger.  It  could  not  be  said  that  the  plain- 
tiff was  negligent  in  not  looking  toward  the 
floor,  and  the  Invitation  as  given  would  be 
bound  to  lead  the  plaintiff  to  believe  that  no 
danger  to  her  lurked  in  the  semidarkness  be- 
hind the  stacks  of  goods.  A  merchant  who 
invites  customers  into  his  establishment  is 
bound  to  maintain  his  premises  in  a  reason- 
ably safe  condition,  and  be  Is  liable  to  those 
who  without  tbelr  own  fault  are  injured  by 
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Ills  failure  to  so  maintain  them.  If  there  Is 
a.  dangerous  place  on  hU  premises,  be  must 
safespaard  those  who  come  lawfully  thereon 
by  proper  warning  and  otherwise.  True  It 
la  that  mature  and  normal  persons  must  ez- 
erclae  their  faculties  for  their  own  protec- 
tion, but  where  they  are  lulled  into  security 
by  the  acta  of  one  on  whose  premises  they 
are  lawfully  present,  they  cannot,  in  all  cas- 
es, be  said  to  be  guilty  of  negligence  when 
an  accident  overtakes  them.  The  responsi-- 
Ulity.  of  the  owner  or  person  In  charge  of 
the  premises  will  vary  according  to  the  dr- 
comstances.  Hen  we  agree  with  the  jury 
that  the  negUgenoe  of  the  defendant  brought 
about  tiie  injury  to  the  plalntlfl.  He  should 
have  warned  her  of  danger  when  be  invited 
her  to  step  around  into  the  eemidarkness 
where  the  open  stairway  was  located.  But 
for  his  failure  so  to  do  the  plaintiff  would 
not  have  beoa  injured. 

Curiously  enough,  this  predse  question  is 
new  in  Kansas,  although  Lewis  v.  Shows  Co., 
98  Kan.  146,  167  Pac.  397,  is  somewhat  anal- 
ogous. But  the  pertinent  principles  of  law 
have  be«i  thoroughly  settled  in  other  juris- 
dictions. J.  G.  Christopher  Co.  v.  Bussell, 
63  Fla.  191,  S8  South.  45,  Ann.  Oas.  1918C, 
664,  and  note;  McDermott  v.  Sallaway,  198 
Mass.  617,  86  N.  B.  422,  21  L.  B.  A.  (N.  S.) 
456,  and  note;  Smith  ▼.  Johnson,  219  Mass. 
142,  106  N.  E.  604,  h.  R.  A,  1916F,  672,  Ann. 
Cas.  1916D,  1234.  In  2  Cooley  on  Torts  (8d 
Ed.)  1258-1263,  It  Is  said : 

"It  has  been  stated  on  a  preceding  page  that 
one  is  under  no  obligation  to  keep  fais  premises 
in  safe  condition  for  the  visits  of  trespassers. 
On  the  other  hand,  when  he  expressly  or  by  im- 
plication invites  othprs  to  come  upon  his  prem- 
ises, whether  for  business  or  for  any  other  pnr- 
poee,  it  is  bis  duty  to  be  reasonabv  sure  that 
ne  is  not  inviting  them  into  danger,  and  to  that 
end  he  must  exercise  ordinary  care  and  pru- 
dence to  render  the  premises  reasonably  safe  for 
the  visit.  Many  cases  illustrate  this  rule.  Thus 
individuals  holding  a  fair  and  erecting  struc- 
tures for  the  purpose  are  liable  for  injaries  to 
their  patrons  caused  by  the  breaking  down  of 
these  structures  through  such  defects  in  con- 
struction as  the  exercise  of  proper  care  would 
have  avoided.  And,  generally,  where  a  person 
invites  the  pAblic  to  a  place  or  grounds  for  a 
fair  or  public  exhibition  of  any  kind,  he  Is 
bound  to  use  due  care  to  protect  those  who  come 
from  injury,  not  only  from  defects  in  the  prem- 
ises, but  also  from  other  dangers  arising  from 
the  use  of  the  premises  by  himself  or  his  li- 
censees. *  *  *  So  one  who  keeps  a  bathing 
resort,  to  which  the  public  are  invited,  must  use 
due  diligence  to  protect  his  patrons  from  injury 
from  broken  glass  or  dangerous  holes.  •  »  • 
A  lailroad  company  is  liable  to  a  hackman  doing 
business  with  it,  who  steps  without  fault  into 
a  cavity  negligpntly  left  by  it  in  its  platform, 
whereby  he  is  injured.'  So  a  railroad  company 
is  liable  to  one  who  is  injured  in  attempting 
to  cross  its  track,  invited  to  cross  by  a  signal 
Indicating  that  it  is  safe  to  do  so,  and  to  people 
who,  coming  to  the  station  to  welcome  an  arriv- 
al, are  injured  by  the  giving  way  of  the  plat- 
form. So  a  brewer  is  liable  to  one  who,  com- 
ing on  bis  premises  to  do  business  with  him, 
without  fault  of  his  own,  falls  through  an  nn- 
goarded  trapdoor.  And,  generally,  the  keeper  of 
a  store  or  other  place  of  business  to  which  the 


public  are  invited  is  bound  to  exercise  due  care 
to  keep  his  premises  and  the  approaches  thereto 
in  a  reasonably  safe  condition,  and  will  be 
liable  for  injuries  sustained  in  conseQuence  of  a 
failure  so  to  do." 

The  Judgment  is  affirmed.    All  tihe  Justices 
concnrrlnc 


RALPH  V.  BALL  et  aL    (No.  2057&) 
(Supreme  Court  ot  Kansas.     May  12,  1917.) 

(SvtkfhiU  tv  tlte  Court.) 

Infants  4s»81(1)  —  LncrrATioN  or  AonoNS 
«s>44(6)— -Deed— TmB  in  Which  to  Disat- 
nsoc. 
The  devisee  in  a  will  probated  in  1894  was 
given  real  propo^,  provided  a  hfe  toiant  un- 
der the  will  died  without  leaving  issue  surviving 
her.  In  April,  1888,  the  devisee,  who  was  then 
a  minor,  executed  a  deed  of  the  property  to 
the  Ufe  tenant,  without  consideration.  In  De- 
cember, 1896,  the  devisee  attained  her  majority. 
In  ApriL  1900,  the  Ufe  tenant  died  without  is- 
sue surviving  her.  In  December,  1901,  the  dev- 
isee disaffirmed  the  deed.  In  July,  1914,  die 
commenced  an  action  to  recover  the  property 
from  the  husband  of  the  life  tenant,  who  claimed 
adverse  possession  from  April,  1898.  Held,  the 
action  was  not  barred  by  dther  section  16  or 
section  16  of  Code  av.  Proa  (Gen.  St  1916,  8S 
6005,  6906),  and  section  16  dees  not  anply  by 
analogy  in  determining  whether  or  not  the  deed 
was  (Usaffirmed  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  54 ;    lamitation  of  Actions,  Cent  Dig.  | 


Dig. 
23i5.] 

Appeal  from  District  Court,  Bntler  County. 

Action  for  ejectment  and  for  partition  by 
Maude  Ralph  against  Milo  B.  Ball  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeaL    Affirmed. 

Hamilton  ft  Leydlg  and  Alkman  &  Aik- 
man,  all  of  El  Dorado,  for  appellants.  0.  U 
Harris,  of  Bl  Dorado,  for  appellee. 

BUBOH,  J.  The  action  was  one  of  eject- 
ment and  for  partition.  The  plaintiff  recov- 
ered, and  the  defendant  appeals.  The  prin- 
cipal question  involved  is  whether  or  not  the 
action  was  barred  by  the  statute  of  limita- 
tions. 

Waitman  F.  Joseph  died  testate  in  March, 
1894,  leaving  24  living  grandchildren,  includ- 
ing Grace  Ball,  who  was  the  defendant's 
wife,  and  the  plaintifll.  The  will  gave  Grace 
Ball  a  life  estate  in  the  land  in  controversy, 
but  provided  that,  should  she  survive  the 
testator  and  then  die  without  issue  surviving 
her,  the  land  should  become  the  property  of 
all  the  grandchildren,  share  and  share  alike. 
The  will  was  duly  probated  in  July,  1894. 
Grace  Ball  bore  children,  but  none  of  them 
survived  her.  Her  last  chUd  died  In  the 
winter  of  1899,  and  she  died  on  April  20, 
1900.  Grace  Ball  procured  deeds  from  the 
grandchildren  of  the  testator,  who  would 
take  should  she  die  without  issue  surviving 
her.  The  plaintiff  gave  her  a  deed,  without 
consideration.  There  was  evidence  that  the 
deed  was  executed  in  April,  1898.  The  no- 
tary's certificate  of  acknowledgment  was  at- 
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tached  in  September,  1898,  and  the  deed  was 
filed  for  record  In  July,  1899.  The  plaintiff 
did  not  attain  her  majority  until  December 
9,  1898.  At  some  time  not  earlier  than  De- 
cember, 1901,  and  not  later  than  February 
20,  1902,  the  plaintiff  disaffirmed  the  deed. 
Under  the  statute  of  descents  and  distribu- 
tions, Grace  Ball's  property  passed  to  ber 
husband,  the  defendant,  upon  ber  death  in 
April,  1900.  The  action  was  commenced  on 
July  6,  1914. 
The  statute  reads  as  follows: 

"Actions  for  the  recoTery  of  real  property,  or 
for  the  determination  of  any  adrerse  claim  or 
interest  therein,  can  only  be  brought  within 
the  periods  hereinafter  prescribed,  after  the 
cause  of  action  shall  have  accrued,  and.  at  no 
time  thereafter:  •  •  •  Fourth.  An  action  for 
the  recovery  of  real  property  not  hereinbefore 
provided  for,  within  fifteen  years."    Civ.  Code,  { 

15  (0«n.  St  1915,  f  6806). 

Whether  or  not  the  plaintiff  would  ever 
have  an  interest  In  the  land  depended  on  the 
contingency  stated  In  the  will.  No  estate 
conferring  right  of  possession  or  right  to 
partition  vested  In  the  plaintiff  until  Grace 
Ball's  death.  A  cause  of  action  to  recover 
and  partition  the  land  did  not  accrue  until 
the  occurrence  of  that  event.  The  action 
having  been  commenced  within  15  years  aft- 
er the  occurrence  of  that  event,  it  was  not 
barred. 

The  defendant  dalms  the  plaintiff  had  but 
two  years  after  attaining  majority  In  which 
to  commence  her  action,  because  of  section 

16  of  the  CMl  Code  (Gen.  St  1916,  S  6906), 
which  reads  as  follows: 

"Any  person  entitled  to  b'ring  an  action  for 
the  recovery  of  real  proper^,  who  may  be  un- 
der any  legal  disability  when  the  cause  of  ac- 
tion accrues,  may  bring  his  action  within  two 
years  after  the  disability  is  removed." 

The  plaintiff  had  no  cause  of  action  for 
recovery  of  this  real  property  until  March 
20,  1900.  The  plaintiff  was  then  of  full  age, 
and  consequently  the  section  does  not  apply. 
Besides  this,  sectlcm  16  extends  Instead  of 
shortens  the  period  within  which  an  action 
may  be  brought  by  a  i>erson  who  was  under 
disability  at  the  time  the  cause  of  action 
accrued.  See  Beeler  t.  Sims,  93  Kan.  213, 
216,  144  Pac.  237. 

The  defendant  says  that  his  wife  and  him- 
self claimed  and  held  adverse  possession  of 
the  land  from  the  time  the  plaintiff's  deed 
was  given  in  1898,  or  for  more  than  16  years 
before  the  action  was  commenced.  The 
plaintiff  had  no  cause  of  action  for  recov- 
ery of  the  land  until  the  contingency  occur- 
red in  April,  1900,  which  gave  ber  some- 
thing to  recover.  Section  16,  quoted  above, 
conditions  the  remedy  upon  commencement 
of  action  within  a  prescribed  period  after 
the  cause  of  action  shall  have  accrued.  Ac- 
tion was  commenced  within  16  years  after 
the  plainttfTs  cause  of  action  accrued. 

The  statute  relating  to  disaffirmance  of 
contracts  by  minors  reads  as  follows: 


"A  minor  is  ^und  not  only  by  contracts  for 
necessaries,  but  also  by  his  other  contracts,  un- 
lees  he  disaffirms  them  within  a  reasonable  time 
after  he  attains  his  majority,  and  restores  to  the 
other  party  all  money  or  property  received  by 
him  by  virtue  of  the  contract  and  remaining 
within  his  control  at  any  time  after  his  attain- 
ing his  majority."    Gen.  Stat  1915,  i  6858. 

The  plaintiff  disaffirmed  about  tbe  time 
she  was  21  years  old,  the  age  of  majority 
for  females  established  by  the  Legislature  at 
its  1917  session.  The  court  found  that  she 
disaffirmed  within  a  reasonable  time.  The 
question  was  one  of  fact,  and  the  conclnslon 
of  the  trial  court  was  abundantly  sostalned 
by  the  eridenoe,  which  need  not  be  recited. 
The  defendant  says,  however,  that  section  16 
of  tbe  Civil  Code,  quoted  above,  should  be 
taken  as  a  guide  In  determining  what  is  a 
reasonable  Ume.  Under  tbe  section  Invoked, 
one  who,  upon  arriving  at  majority,  poasess- 
es  a  previously  accrued  cause  of  action  for 
recovery  of  real  property,  has  two  more 
years  within  which  to  bring  his  action.  lu 
this  Instance  the  plaintiff  did  not  know  and 
could  not  know  that  she  had  any  Interest  to 
be  promoted  by  dlaafflrmance  until  tbe  death 
of  Grace  BaU  on  April  20,  1900.  If  tbe  sec- 
tion were  to  be  applied  by  analogy,  she 
should  have  two  years  after  that  time  with- 
in which  to  disaffirm,  and  she  acted  within  a 
shorter  period.  The  secti<m  has  no  applica- 
tion, however,  because  the  Legislature  chose 
to  limit  the  time  within  which  disaffirmance 
may  take  place,  not  by  counted  years,  but 
by  reasonableness  under  all  the  drcumstanc- 
e&  Circumstances  may  readily  be  Imagined 
which  would  warrant  disaffirmance  five 
years,  and  more  than  five  years,  after  ma- 
jority. 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  tbe  Justices  concurring. 


MORBHEAD  MFG.  CO.  v.  WB8TE11N 

STBAW  PRODUCTS  CO.  et  al. 

(No.  20877.) 

(Supreme  Court  of  Kansas.     May   12,  1917.) 

(SyTlaTma  ly  th«  Court.) 

Sales  «=>267(6)  —  Pbotision  fob  REruBR  — 

Wajveb— RaoovEEY. 

The  plaintiff  sold  a  vacuum  trap,  "to  be  re- 
turned to  us  at  our  expense  at  the  end  of  60 
days  from  date  <^  invoice  if  it  does  not  do  its 
work  properly,  if  installed  as  per  our  direc- 
tions." Complaint  of  its  failure  to  work  was 
made  within  tne  60  days,  and  for  several  months 
the  plaintiff  intended  and  attempted,  but  «n- 
succ^sfuUy,  to  make  the  trap  work  properly, 
thus  in  effect  waiving  return  within  the  speci- 
fied time.  HM,  that  the  plaintiff  is  not  en- 
titled to  recover. 

[Ed.  Note. — For  other  cases,  soe  Sales,  Cent 
Dig.  S  816.} 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Morehead  Manufacturing 
Company  against  the  Western  Straw  Prod- 
ucts Company  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed 
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Simmons  &  Simmons,  of  Hutcblnson,  for 
appellant.  G.  M.  Williams  and  D.  C.  Martln- 
dell,  both  of  Butchlnson,  for  appellees. 

« 

WEST,  J.  The  Western  Straw  Products 
Company  bought  of  the  plaintiff  a  racnum 
trap,  the  contract  redUng  that  the  price, 
$4S0,  was  to  be  paid  "60  days  net  from  the 
date  of  Invoice,  or  2  per  cent,  for  cash  10 
days  from  date  of  invoice.  Madiine  to  be 
returned  to  us  at  our  expense  at  the  end  of 
60  days  from  date  of  invoice  if  it  does  not  do 
the  work  properly.  If  installed  as  per  our 
directions."  The  shipment  was  made  March 
27,  1918.  This  action  was  brought  to  re- 
cover the  purchase  price.  The  plaintiff  fail- 
ed, and  appeals. 

Its  position  Is  that  the  trap  was  sold  on 
approval,  and  that  when  the  purchaser  let 
the  60  days  go  by  without  returning  it  the 
purchase  price  became  due,  relying  on  Fil- 
ter Co.  T.  BottUng  Co.,  89  Kan.  645,  132  Pac. 
180.  From  the  abstract,  findings,  and  tran- 
script, however,  it  appears  that  on  May  5th, 
which  was  well  within  the  60  days,  the  de- 
fendant wrote  the  plaintiff  of  trouble  in  the 
operation  of  the  machine  and  requested  cer- 
tain instructions  or  recommendations.  On 
May  9th  the  defendant's  secretary  wrote  the 
plaintiff  that  the  machine  had  failed  to  per- 
form its  duties.  On  the  12th  the  plaintiff 
wrote,  acknowledging  receipt  of  the  letters 
of  the  5th  and  9tta,  and  stating  that  the  plain- 
tiff was  awaiting  the  receipt  of  certain  in- 
formation. Early  In  June  a  representative  of 
the  plaintiff  called  and  examined  the  trap 
and  claimed  to  have  put  it  In  workable  con- 
dition. The  defendant's  manager  testified 
that  after  this  visit  the  trap  did  not  work 
successfully,  that  the  directions  as  to  in- 
stalling the  machinery  and  using  certain 
weights  were  carried  out,  but  that  the  trap 
got  so  ineffective  that  the  machine  could 
hardly  be  run  at  alL  The  court  found  that 
the  purchaser  put  in  certain  valves  as  di- 
rected, and  that  the  trap's  failure  to  work 
was  not  due  to  the  failure  of  the  defendant 
to  follow  the  Instructions  of  the  plaintiff  in 
the  installation;  that  as  late  as  November 
5th  the  plaintiff  was  still  giving  directions 
as  to  how  to  make  the  trap  work  properly, 
and  that  up  to  that  time  It  was  the  puri)ose 
and  Intention  of  the  plaintiff  to  continue  ef- 
forts to  make  It  work  pr<9erly,  but  that  it 
did  not  work  properly  as  warranted. 

lo  the  Filter  Company  Case  a  filter  was 
shipped,  with  the  understanding  that  it  was 
to  be  returned  within  35  days  if  the  results 
obtained  were  not  satisfactory.  Within  a 
few  days  after  it  was  received  the  purchaser 
wrote  that  it  was  found  upon  examination 
not  to  be  adapted  to  the  purchaser's  needs, 
but  that  he  would  try  to  find  a  way  in  which 
it  could  be  used,  and  if  successful  would  give 
the  machine  a  trial.  Plaintiff  immediately 
wrote,  suggesting  a  certain  sort  of  connection 
to  be  used,  and  heard  nothing  further  until 
more  than  60  days  after  the  shipment,  when 


the  defendant  wrote  that  the  filter  was  held 
subject  to  the  plaintiff's  order.  It  was  said 
in  ttie  opinion  that: 

"The  Question  of  a  reasonable  time  in  wliich 
to  test  the  filter  is  therefore  taken  out  of  the 
case  by  the  express  contract  of  the  parties, 
which  fixed  the  time  when  the  sale  was  to  be- 
come absolute  if  the  filter  had  not  been  return- 
ed."   89  Kan.  660,  182  Pac.  182. 

Here  the  court  expressly  found  that  time 
was  not  the  essence  of  the  contract,  and  that 
the  defendant  did  not  waive  Its  rights  under 
the  warranty,  on  account  of  not  returning  the 
machine,  "owing  to  the  correspondence  and 
negotiatlona  that  were  taking  place  between 
the  parties."  Indeed,  it  is  difficult  to  see  how 
the  plaintiff  could  stand  on  the  letter  of 
a  60-day  contract  and  Its  right  to  the  return 
of  the  trap  within  the  time  specified,  after 
having  kept  up  a  correspondence  with  the 
purchaser  through  several  months,  showing 
an  intent  on  its  part  not  to  rely  on  the  ques-  , 
tlon  of  time,  but  to  cause  the  trap  to  work, 
and  thereby  become  entitled  to  the  purchase 
price.  The  facts  bring  the  case  somewhat 
In  line  with  Implement  Co.  v.  Haley,  77  Kan. 
72,  93  Pac.  579,  and  Hull  v.  Manufacturing 
Co.,  92  Kan.  538,  141  Pac.  592.  See,  also^ 
Crabtree  v.  Potts,  108  111.  App.  627;  Phelps 
V.  Whltaker,  37  Mich.  72;  Mechem  on  Sales, 
U  657-«61;  Telephone  Co.  v.  Telephone  Co., 
S3  Kan.  64. 100  Paa  780. 

"The  offect  of  the  use  of  the  article  may,  how- 
ever, be  modified  by  the  drcumstances  surround- 
ing such  use,  as  where  the  use  is  for  tlie  pur- 
pose of  trial,  especially  when  the  seller  repre- 
sents that  tlie  machine  on  trial  can  and  wUl' 
be  made  to  work  properly."    85  Oyc.  269. 

Counsel  say: 

"There  is  no  evidence  in  the  whole  transac- 
tion under  consideration  to  indicate  that  this 
was  anything  but  a  sale  upon  approval." 

Their  theory  that  at  the  expiration  of  the 
60  days'  time  the  sale  became  absolute  would 
doubtless  be  true,  had  there  been  no  far- 
ther negotiations  or  recognition  of  the  inabil- 
ity of  the  machine  to  do  its  work,  or  attempt 
or  intention  to  make  It  work  satisfactorily, 
but  In  view  of  these  elements,  which  entered 
Into  the  transaction,  the  conclusion  of  law 
foond  by  the  trial  court  Is  correct  In  all 
these  questions  of  sale  an  essential  element  Is 
the  passing  of  the  title.  In  a  bargain  on  sale 
and  return  the  title  passes,  subject  to  being 
divested  on  ascertaining  that  the  thing  sold 
Is  not  up  to  the  contract  quality.  A  sale  on 
approval  means  that  the  title  will  pass  when 
the  thing  bought  is  approved  by  the  buyer. 
In  this  case  the  title  was  expressly  retained 
by  the  seller  and  the  language,  "Machine  to 
be  returned  to  us  at  our  expense  at  the  end 
of  60  days,  •  •  *  if  it  does  not  do  the 
work  properly,  if  installed  as  per  our  direc- 
tions," is  the  same  in  effect  as  an  express 
warranty  that,  upon  being  so  installed,  it 
would  do  the  work  properly.  When  the  60 
days'  time  was  up  the  defendant  claimed,  and 
the  court  finds,  that  the  trap  had  not  done  its 
work  pr(^perly,  that  the  seller  had  been  noti- 
fied to  that  effect,  and  was  attempting  to    . 
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make  the  machine  work  aa  It  aliould,  which 
attempt  and  Intent  continued  for  a  long  time 
thereafter.  The  plaintiff  was  notified  that 
the  trap  was  snbject  to  Its  order,  no  claim 
thereto  being  made  by  the  defendant. 

It  Is  but  natural  that  the  seller  of  a  ma- 
chine, Instead  of.  relying  ni)on  the  letter  of 
his  contract  as  to  time,  should  prefer,  as  the 
plaintiff  seems  to  have  done,  to  waive  the 
element  of  time  and  try  to  satisfy  his  cus- 
tomer before  seeking  to  hold  him  for  the  pur- 
chase price.  The  plaintiff  having  attempted 
and  failed  in  this  case  to  make  the  trap  work, 
no  Just  complaint  can  arise  because  it  was 
not  paid  for. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring- 


BENNETT  v.  MISSOURI  PAO.  BY.  00.* 

(No.  20840.) 

(Supreme  Court  of  Kansas.     May  12,  1917.) 

(Byllahut  by  the  Court.) 

1.  Cakkiebs  «=3l74— Cabbiaob  or  Goods  — 

BrK&CH    of    CONTRAeT— LlABILrTT. 

A  railroad  company  undertook  by  a  stipula- 
tion in  a  IhII  of  lading  to  carry  grain  to  a  cer- 
tain p<nnt  and  there  deliver  it  to  another  cai^ 
rier  by  which  it  was  to  be  transported  to  des- 
tination ;  but  the  company  failed  to  transport 
and  deliver  the  grain  to  the  connecting  cnr- 
rier  as  it  had  agreed  to  do.  It  forwarded  the 
grain  in  another  way  which  occasioned  loss  to 
the  shipper.  Held,  in  an  action  brought  by  the 
aUpper  against  the  railroad  company  for  breach 
of  contract,  that  the  company  is  liable  for  the 
<lo88  resulting  from  its  failure  to  comply  with 
the  agreement  stipulated  in  the  bill  of  lading. 

[Ed.  Note. — For  other  cases,  see  CanieiB, 
Cent.  Dig.  K  747-765.] 

2.  Cabuebs  «=>185(3)— Carriage  of  Goods  — 
Breach  of  Cortbact— Evidence. 

The  evidence  is  held  to  be  sufficient  to  sus- 
tain the  findings  and  judgment  of  the  trial  court. 
[Ed.    Note.— For    other    cases,    see   Carriers, 
Cent  Dig.  g{  848-850.] 

Mason,  Porter,  and  Marshall,  JJ^  dissenting. 

Appeal  from  District  Court,  Shawnee 
Coimty. 

Action  by  A.  S.  Bennett  against  the  Mia- 
Bouri  Padflc  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

W.  P.  Waggener  and  J.  M.  ChaUlss,  both 
of  Atchison,  and  W.  A.  S.  Bird,  of  T<^)eka, 
for  appellant  B.  S.  Qulnton,  of  Topeka,  for 
aiq;>elle& 

JOHNSTON,  C  J.  This  was  an  action  by 
A.  S.  Bennett  against  the  Missouri  Pacific 
Railway  Company  to  recover  damages  aris- 
ing from  the  breadi  of  a  contract  for  the 
shipment  of  grain.  From  the  Judgment  in 
plaintiff's  favor  the  defendant  appeals. 

It  appears  that  plaintiff  contracted  to  sell 
19  cars  of  grain  to  the  Loughry  Bros.  Milling 
&  Grain  Company  to  tie  shipped  from  various 
points  in  Kansas  and  delivered  at  Chicago, 
in.,  to  the  Panhandle  Railway  Company  to 


be  carried  by  that  company  to  Monticello, 
Ind.  Upon  delivery  at  Cbicago,  plaintiff  was 
to  recover  82i^  cents  a  bushel  for  the  wheat, 
less  the  freight  from  the  pMnt  of  shipment 
to  Chicago.  Instructions  were  given  to  the 
defendant  to  ship  by  way  of  (Chicago,  and 
there  to  deliver  the  shipment  to  the  Fan- 
handle  Railroad,  a  notation  to  that  effect 
appearing  on  the  bills  of  lading.  The  ship- 
ment was  not  routed  according  to  dlrectioa 
and  contract,  and  It  was  never  delivered  to 
the  Panhandle  Railroad  at  Cnilca^a  Before 
Loughry  Bros,  could  obtain  poaseaslon  of  the 
grain  they  were  reQulred  to  pay  a  hlgli« 
charge  than  they  would  have  had  to  pay 
under  the  routing  contracted  and  Jjoughir 
Bros.  In  making  their  remittance  to  plaintur 
retained  therefrom  the  amount  of  the  extm 
charges  they  had  paid.  Plaintiff  brought 
this  action  to  recover  the  amount  lost  by 
reason  of  the  extra  xdiarge,  on  the  groand 
that  the  defendant  had  converted  the  abip- 
ment  by  not  delivering  it  according  to  In- 
structlona  The  defendant  admitted  an  In- 
debtedness In  the  sum  of  $238.70  on  acooont 
of  certain  OTetcharges  and  toider  of  tbat 
amount  was  made.  Further  answering.  It 
was  alleged  that  the  overdiarges  giving  rise 
to  the  action  were  based  upon  certain  milling 
in  transit  privileges  provided  by  the  Pan- 
handle Railroad;  that  the  plaintiff  was  not 
entitled  to  the  benefits  of  sndi  privileges, 
and  was  in  no  way  injured  by  the  loss  of 
such  privileges;  tbat  the  Lou^ry  Bros.  Mill- 
ing Company  was  not  entitled  to  that  priv- 
ilege, as  the  conditions  and  regulations  per- 
mitting its  exercise  bad  not  been  complied 
with,  and  that  the  deductions  made  by  tbe 
milling  company  In  their  settlement  with 
the  plaintiff  were  unauthorized  and  lIlegaL 
It  was  further  alleged  that  by  virtue  of  tbe 
contract  contained  In  tbe  bill  of  lading  of 
the  defendant  the  latter  was  not  responsible 
for  the  safe  carriage  or  proper  rontins  of 
the  shipment  after  delivery  by  It  to  a  con- 
necting carrier.  Q%e  trial  court  upheld  tbe 
contentions  of  plaintiff  and  gave  Judgment 
against  defendant  for  $1,270.60. 

[1]  It  Is  insisted  by  defendant  that  this  la 
a  companion  of  the  case  of  McCulIongh  v. 
Railway  Co.,  98  Kan.  TIO,  160  Pac.  214,  and 
that  the  rule  of  tbat  case  was  not  follow- 
ed by  the  trial  court  in  this  one.  The  pres- 
ent case  was  not.  brought  to  recover  for  the 
loss  of  the  milling.  In  transit  privilege,  nor 
was  that  privilege  Involved  in  the  action 
brought  by  the  plaintiff.  His  action  was 
brought  to  recover  damages  for  tbe  breach 
of  a  ccmtract  by  which  the  defendant  under- 
took to  deliver  the  wheat  to  another  carrier 
in  Chicago.  Plaintiff  bad  contracted  with 
Ixiughry  Bros.  Milling  &  Grain  Company 
that  he  would  cause  the  wheat  to  be  shipped 
and  delivered  to  the  Panhandle  Railroad  at 
Chicago,  and  be  was  to  recdve  from  the 
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mining  company  for  the  grain  82%  cents  a 
bushel,  less  the  freight  from  the  point  of 
shipment  to  Chicago,  and  the  wheat  was  to 
be  forwarded  by  the  company  to  which  it 
was  delivered,  from  Chicago  to  Montlcello, 
Ind.  The  forwarding  of  the  grain  from 
Chicago  was  not  a  matter  of  concern  to  the 
plaintiff,  as  his  pert  In  the  performance  was 
completed  when  delivery  was  made  to  the 
connecting  carrier  In  Chicago.  The  matter 
of  securing  a  milling  In  transit  privilege  in 
the  transportatltm  beyond  Chicago  was  no 
part  of  his  contract  with  defendant,  and  the 
plaintiff  testified  that  he  never  heard  nor 
knew  of  any  milling  in  transit  privilege  nntll 
after  hla  (flalm  for  damages  had  been  pre- 
sented to  the  defendant  His  action  is  sim- 
ply one  to  recover  damages  for  breach  of 
contract;  for  the  failure  of  defendant  to  de- 
liver the  wheat  to  the  carrier  In  Chicago  as 
It  had  undertaken  to  do.  The  parties  having 
agreed  that  the  wheat  was  to  be  carried  to 
Chicago  and  delivered  to  another  carrier 
with  directlcms  that  the  latter  should  for- 
ward/it to  a  particular  point,  the  failure  of 
the  defendant  to  comply  with  the  directions 
and  undertaking  made  it  liable  for  the  re- 
salting  loss  to  the  plalntlfT.  The  defendant 
was  not  Justified  In  shipping  it  In  any  other 
way  and  delivering  It  at  another  place,  al- 
though the  course  taken  and  the  delivery 
made  may  have  seemed  to  it  to  have  been 
more  practicable  than  the  one  stipulated 
for  in  the  contract  of  carriage.  There  was 
an  averment  in  the  answer  and  statements 
in  the  brief  indicating  that  the  wheat  was 
delivered  to  the  Wabash  Railway  Company 
at  St  Louis,  Mo.,  which  company  did  not 
make  a  dellvwy  at  Chicago,  but  if  this  be 
the  fact,  it  would  not  relieve  the  defendant 
of  liability  for  a  breach  of  the  stipulation  in 
the  bill  of  lading  even  If  its  own  road  does 
not  reacdt  Ohloago. 

In  Ooodridti  v.  Thompson,  44  N.  Y.  S3A,  the 
carrier  imdertook  to  transport  goods  by  a 
particular  boat,  but,  Instead  of  doing  so, 
shipped  them  in  another  boat  and  they  were 
lost    It  was  decided  that: 

"A  q>ecific  agreement  to  do  as  act  In  a  certain 
manner  Is  not  satisfied  by  an  attempt  to  do  it  in 
another  and  a  failure  to  accomplish  the  object." 
44  N.  T.  334. 

It  was  farther  said  In  that  case  that: 

"Tfce  forwarding  of  the  goods  by  another 
steamer  than  that  agreed  upon  without  the  as^ 
sent  of  the  plaintifiFs,  or  any  notice  to  them  of 
their  Intention  so  to  forward  them,  was  clearly 
not  an  execution  of  the  agreement  the  defend- 
ants entered  into,  and  they  were  chargeable 
with  the  conaequences  of  the  nnauthorized  act" 
44  N.  Y.  as*. 

In  Kemendo  v.  Fruit  Dispatch  Co.,  61  Tex. 
Olv.  App.  631,  131  S.  W.  73,  the  IniUal  carrier 
delivered  a  shipment  to  another  carrier  than 
the  one  stipulated  In  the  bill  of  lading  which 
it  bad  Issued,  and  it  was  held  that  the  wrong- 
ful act  made  the  initial  carrter  liable  as 
though  tM  a  conversion  of  the  goods  when 


not  delivered  or  when  delivered  in  a  damaged 
condition. 

A  case  qnlte  closely  in  point  with  this  one 
Is  Brown  &  Hayr^'ood  Co.  v.  Pennsylvania 
Co.,  63  Minn.  546,  65  N.  W.  961.  A  carioad  of 
glass  was  delivered  to  the  defendant  com- 
pany, and  it  Issued  a  bill  of  lading  under 
which  the  glass  was  to  be  shipped  to  Snoho- 
mish, In  the  state  of  Washington,  by  way  of 
the  Chicago,  St  Paul  &  Kansas  CTty  Railroad 
and  the  Northern  Pacific  Railroad.  Instead 
of  delivering  the  glass  as  contracted,  the  de- 
fendant delivered  It  to  the  Union  Pacific 
Railroad.  The  rtilpper  had  arranged  with 
the  Northern  Pacific  Railroad  to  stop  the  car 
at  two  points  on  the  route  where  parts  of  the 
shipment  were  to  be  unloaded  and  delivered. 
As  the  glass  had  been  shipped  over  the  Union 
Padflc  Railroad,  this  could  not  be  done,  and 
considerable  loss  resulted  from  tbe  failure  to 
follow  the  directions  in  making  the  delivery 
to  a  connecting  carrier.  It  was  held  and  in 
fact  conceded  that  tbe  act  of  the  defendant 
In  delivering  the  goods  to  a  carrier  other  ' 
than  the  one  agreed  upon  made  itself  liable 
as  for  a  conversion.  There  was  a  contention 
that  as  the  defendant  had  no  knowledge  of 
the  contract  with  the  Northern  Pacific  Rail- 
road as  to  tbe  distribution  of  the  glass  at 
dlCTerent  points  on  the  way,  the  defendant 
was  released  from  liability:  that  It  was 
enough  if  the  goods  were  delivered  at  Sno- 
bomlsb,  tbe  final  destination  In  the  shipment 
In  response  to  these  claims  the  court  said: 

"The  fallacy  of  counsel's  position  consists  in 
assuming  that  there  was,  in  fact  any  contract 
between  the  plaintiff  and  defendant  to  carry  the 
goods  to  Snohomish.  Defendant  made  no  such 
contract.  It  merely  agreed  to  carry  the  goods 
over  its  own  line,  and  deliver  them  to  the  next 
designated  carrier,  with  proper  directions  for 
their  further  carriage.  There  its  contract  and 
its  duties  ended.  But  this  contract,  made  with 
defendant  was  not  the  whole  of  plaintiff's  con- 
tract It  had  made  another  contract  with  tbe 
Northern  Pacific  Railroad  Company  to  distribnte 
the  goods  at  the  three  points  aforesaid.  It  is 
true  that  defendant  had  no  knowledge  of  the 
latter  contract  but  the  latter  contract  did  not 
concern  defendant,  or  in  any  manner  increase  its 
liability,  if  it  had  rightfully  performed  its  own 
contract;  and  we  cannot  see  that  plaintiff  was 
under  any  obligation  to  inform  defendant  of  a 
matter  woich  did  not  ooncacn  it"  63  Minn. 
650,  66  N.  W.  962. 

See,  also,  Georgia  Railroad  Co.  v.  Cole  & 
Co.,  6S  Oa.  623 ;  Johnson  v.  N.  Y.  Central  R. 
R.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416 ;  Hand 
V.  Baynes,  4  Whart  (Pa.)  204,  S3  Am.  Dec.  64 ; 
Phlla.,  etc.,  R.  Co.  v.  Beck,  125  Pa.  620,  17 
Atl.  606,  11  Am.  St  Rep.  924. 

So  here,  the  defendant  undertook  to  trans- 
port tbe  goods  to  Chicago  and  deliver  them 
to  the  Panhandle  Railroad.  There  its  con- 
tract with  the  plaintiff  ended.  If  it  had  ob- 
served the  obligation  of  its  agreement  no 
liability  to  plaintiff  would  have  been  incur- 
red. It  is  Immaterial  what  arrangement  tbe 
purchaser  of  the  wheat  had  with  the  Pan- 
handle Railroad  Company.  Whatever  It  may 
have  been,  it  constituted  no  part  of  the  con- 
tract between  plaintiff  and  defendant    When  j 
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It  failed  to  carry  out  the  contract,  and  when 
It  delivered  the  grain  at  a  place  other  than 
that  agreed  upon,  It  became  liable  as  for 
conyerslon,  and  Is  resiMnslble  for  the  loss 
occasioned  to  plaintlft  by  the  violation  of  the 
contract 

[2]  There  Is  a  challenge  of  the  saflBclency 
of  the  proof  of  loss.  Plaintiff  offered  testi- 
mony, enough  at  least  to  make  a  prima  facie 
case,  of  the  added  charges  that  had  to  be 
paid  In  order  to  obtain  possession  of  the 
wheat  and  of  the  loss  occasioned  by  the 
breach  of  the  contract.  The  defendant  did 
not  refute  this  evidence,  but  appeared  to  de- 
vote most  of  its  attention  to  the  loss  of  the 
milling  in  transit  privilege  and  in  showing 
that  the  plaintiff  was  not  entitled  to  this 
privilege;  but  that  privilege,  as  we  have 
seen,  Is  not  involved  in  this  action. 

We  And  no  error  in  the  rulings  of  the  trial 
court,  and  its  judgment  Is  therefore  affirmed. 

BBBOH,  WEST,  and  DAWSON,  JJ.,  con- 
cnr.  MASON,  PORTEm,  and  MARSHAUi, 
JJ.,  dissent. 


SAUVAIN  y.  BATTEJLLB.    (So.  20623.) 
(Supreme   Court. of  Kansas.     May   12,  1917 J 

(Byllabut  by  the  Court.) 

1.  Mabisb  ANn    Skbvant   «=»405(6)— Wobk- 

KKN'a  COICPKNSATION  ACT— GVIDERCK— DlS- 
ABIUTT  FOB  OnE  YeAB. 

The  evi<)ence  examined,  and  held  to  aapport 
the  findings. 

2.  Masteb  and  Sebvant  «s9385(1)— Wobk- 
uen's   Compensation   Aot  — Total  Inca- 

.  pacity— Compensation. 

On  the  theory  of  total  incapacity  as  found, 
the  condusion  of  law  as  to  the  sum  allowed  was 
correct 

3.  Masteb  and  Sebvant  «=>411  —  Wobk- 
men's  cokfensation  aot— flifdihqs— in- 
capacitt. 

The  cause  was  tried  by  the  court,  and  the 
findings  are  convindu^  that  the  judfcment  rested 
on  the  theory  of  total  incapacity.  Held,  that  an 
expression  in  one  of  the  findings  indicating  par- 
tial capacity  only  does  not,  in  the  situation  pre- 
sented by  the  record,  work  such  inconsistency 
as  to  require  reversal. 

4.  Masteb  and  Sebvant  *=»385(17)— Wobk- 
mbn's  Oompenbatiok  Act— Right  to  Com- 
pensation—Otheb  WOEK. 

Rule  followed  that  a  workman  partially  or 
totally  incapacitated  is  not  to  be  denied  com- 
pensation on  account  of  |}btaining  worlc  even 
more  remunerative,  whidi  he  has  the  physical 
ability  to  do. 

Appeal  from  District  Court,  FranlcUn 
County. 

Action  by  William  B.  Sanvnln  against  A. 
C.  Battelle.  Judgment  for  plalntUT  awarding 
compensation  in  a  certain  amount,  and  de- 
fendant appeals.    AflJrmed. 

Sherman  &  Lan'don,  of  Kansas  City,  Mo., 
and  F.  M.  Harris,  of  Ottawa,  for  appellant. 

H.  M.  Funston,  of  Ottawa,  for  appellee. 

f 

WEST,  J.  The  plaintiff,  while  working  for 
the  defendant  In  his  car  works,  engaged  In 


rebuilding  and  repairing  cani,  fell  from  a 
scaffold  and  hurt  his  back.  He  sned  for 
compensation,  and  recovered  (281,  being 
$312,  for  52  weeks,  at  $6  a  week,  less  credit 
for  payments,  $30.96.  The  defendant  ap- 
peals, reciting  11  specifications  of  error,  oaly 
6  of  which  are  presented  in  the  brief,  anU 
only  2  of  which  have  any  merit  These  have 
reference  to  the  testimony  in  support  of  tbe 
findings  and  to  the  allowance  made. 

[1]  The  evidence  shows  clearly  enougb 
that  the  plaintiff  received  a  severe  wrendti  to 
hlB  back,  and  the  proof  was  abundantly  gat- 
ficient  to  Justify  the  court  In  finding,  as  it 
did,  that  it  would  be  at  least  a  year  from  tbe 
time  he  was  Injured  before  he  could  do  bard 
work.  Because  some  i^slcians,  in  adUltioa 
to  certain  X-ray  examinations,  went  throns^ 
with  mechanical  series  of  tests  and  found 
good  responses,  and  failed  to  find  enooi^ 
traumatic  signs  on  tbe  outside  of  the  back 
to  convince  them  of  material  injury  to  tlie 
Inside,  it  is  argued  that  his  injury  was  Imag- 
inary; but  the  testimony  of  the  plaintiff, 
three  fellow  workmen,  the  foreman  of  the  car 
works,  three  physicians,  and  others  convinc- 
ed tbe  trial  court,  and  convinces  us,  tbat  lie 
was  not  feigning  pain  or  inventing  proof. 

[2]  Some  time  after  the  injury  he  secured 
employment  as  foreman  of  a  section  gang,  bis 
duties  being  that  of  boss  and  requiring  no 
manual  labor  or  much  physical  exertion. 
This  was  a  Job  of  uncertain  duration,  al- 
though while  it  lasted  It  was  more  remonera- 
ttve  than  the  work  in  wbldi  he  got  bort- 
When  Injured,  be  was  earning  $10JS0  a  week. 
In  the  fourth  finding,  after  referring  to 
plaintiff's  temporary  employment  as  foreman, 
the  court  said : 

"However,  as  above  stated,  he  can  perform 
such  work,  although  he  cannot  do  a  bard  day's 
work  at  hard  labor  on  account  of  his  injuries, 
and  it  will  be  at  least  a  year  from  the  time 
of  his  injuries  before  he  can  do  hard  work.  In 
bis  efforts  to  do  the  work  of  a  section  foreman 
he  has  suffered  physical  pain." 

Then  follows  the  conclusion  of  law: 
"The  plaintiff  is  entitled  to  recover  in  tbia 
case  from  the  defendant  the  snm  of  $2S1.00  and 
his  costs,  the  above  being  the  amount  of  com- 
pensation to  which  he  would  be  entitled  for 
one  year.  The  court  allows  no  interest,  and 
does  not  discount  the  future  payments,  as  the 
year  will  expire  in  about  six  we^s.  The 
amount  arrived  at  is  as  follows: 

62  weeks  at  $6.00 $312.00 

Credit  by  cash 30.96 


$281.00" 
The  statute  (section  5905  of  General  Stat- 
utes of  191:9  provides : 

"Where  total  incapaci^  for  work  results  from 
injury,  periodical  payments  during  such  inca- 
pacity, commencing  at  the  end  of  the  second 
week,  equal  to  fifty  per  cent  of  his  average 
weekly  earnings  computed  as  provided  ia  aee- 
tion  12,  but  in  no  case  less  than  six  dollars  per 
week,  nor  more  than  fifteen  dollars  per  wcm." 

The  section  further  prescribes  that  in  case 
of  partial  Incapacity  the  payments  shall  not 
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be  leas  than  25  or  mwe  than  50  i>er  cent,  of 
the  average  weekly  earnings,  but  In  no  case 
less  than  |3  a  week.  At  the  time  of  hla 
Injury  the  plaintiff  was  engaged  In  hard 
manual  labor.  The  court  found  that  It  would 
be  at  least  a  year  before  he  could  return  to 
that  kind  of  work,  the  meaning  of  whldi  Is 
that,  while  be  might  be  able  to  ^t  employ- 
ment Involving  no  hard  manual  labor,  he 
would  for  at  least  a  year  be  totally  Incapaci- 
tated from  performing  the  kind  of  work  he 
was  doing  when  injured.  Without  attempt- 
ing to  estimate  to  what  extent  his  partial 
incapacity  might  go  beyond  a  year,  the  trial 
cooxt  let  the  matter  end  with  the  expiration 
<tf  that  time,  and  relieved  the  defendant 
from  any  farther  liability,  and  denied  the 
plaintiff  any  further  compensation. 

[3]  The  trouble  with  this  result  arises 
from  a  statement  in  finding  No.  2 : 

"The  plaintiff  was  employed  by  the  defendant 
to  work  at  his  car  works  on  the  first  Monday 
of  June,  1914,  and  was  injured  in  the  line  (^ 
his  employment  on  January  18,  1015.  He  was 
but  partially  disabled  from  performing  manual 
labor.  He  was  confined  to  his  room  for  three 
weeks,  a  part  of  the  time  in  bed.    •    •    ♦  " 

Plaintiff's  counsel  say  in  their  brief  that 
this  expression  means  that  the  plaintiff  was 
not  totally  disabled  for  ttie  entire  period 
fixed  by  the  statute — eight  years.  One  physi- 
cian, testifying  for  the  defendant,  said : 

"PrtcposiB  as  to  injured  backs  is  a  pretty  sub- 
ject. He  may  have  a  stiff  t>ack  five  years,  and 
he  may  have  one  for  twenty." 

The  findings  must  be  reconciled,  if  possible, 
and  it  is  plain  from  the  entire  journal  entry 
that  the  court  believed  and  allowed  for  total 
incapacity  for  one  year  and  awarded  bim 
compensation  on  tliat  basis.  It  is  quite  ap- 
parent that  he  did  not  regard  him  as  merely 
partially  incapacitated  for  that  length  of 
time,  although  it  may  well  have  been  believed 
that  such  partial  Incapacity  might  cover  con- 
siderable time  after  the  expiration  of  the  year. 
Section  5906  provides  that  in  case  of  partial 
incapacity  the  payments  shall  equal  as  nearly 
as  iKtssible  50  per  cent,  of  the  difference  be- 
tween the  average  earnings  before  the  ac- 
cident and  the  average  amount  which  the 
workman  la  most  probably  able  to  earn  in 
some  suitable  employment  or  business  after 
the  accident,  subject  to  certain  limitations. 
It  will  be  observed  that  the  court  found  that 
plaintiff  had  been  employed  as'  foreman  at  a 
salary  of  $60  a  month,  which  was  consider- 
ably more  than  his  former  earnings,  but  that 
there  was  nothing  found  as  to  the  length  of 
time  he  might  be  employed ;  hence  the  court 
did  not  make,  and  does,  not  appear  to  have 
been  requested  to  make,  any  finding  as  to  the 
probable  earnings  in  some  other  suitable 
business  or  employment,  and,  had  he  done  so, 
and  taken  the  temporary  earnings  as  foreman 
as  a  basis,  he  could  not  have  allowed  the 
plaintiff  anything.  The  facts  that  an  allow- 
ance was  made  for  total  Incapacity,  and  an 
express  finding  of  total  incapacity  for  a  year 


was  made,  lea'd  to  the  conclusion  that  the 
expression  in  finding  No.  2  could  not  have 
been  Intended  as  contradictory  to  finding 
No.  4. 

[4]  It  is  settled  that,  when  one  is  totally 
or  partially  incapacitated  for  hard  manual 
labor,  he  is  not  to  be  denied  compensation  be- 
cause he  obtains  employment  even  at  better 
wages  at  a  task  whi<di  he  is  physically  able 
to  perform.     Galley  v.  Manufacturing  Co., 

98  Kan.  53,  157  Pac.  431 ;  Dennis  v.  Oafferty, 

99  Kan.  810,  163  Pac.  461. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


ASH  GROVB  LIMB  &  PORTLAND  0E>- 

MHNT  CO.  ▼.  OHANUTE  BRICK  & 

TILE  CO.    (No.  20854.) 

(Supreme  Court  of   Kansas.     May  12,  1911.) 

(Syttahut  by  the  Oourt.) 

1.  Mines  ard  Minebals  €=375— Kxtkhsion 
OF  Leabk^Evidekce. 

Where  a  mineral  lease  by  its  terms  expires 
within  a  definite  period  unless  oU  or  gas  is  di^ 
covered,  in  which  event  it  is  to  be  extended  so 
long  as  either  can  be  produced  in  paying  quan- 
tities, the  fact  that  after  the  expiration  of  the 
period  named  the  lessor  executed  a  deed  pur- 
porting to  be  subject  to  the  lease,  and  the  lease 
Itself  was  assigned,  constitutes  no  evidence,  in 
an  action  for  rent,  of  the  extension  of  the  life 
of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  200.] 

2.  Mines  and  Minesals  «=»73%  —  Lease — 
Release  of  Hecobd — Effect. 

The  fact  that  such  a  lease  has  not  been  re- 
leased of  record  is  no  evidence  of  its  being 
■tiU  in  force;  the  matter  not  being  affected  by 
the  statute  requiring  the  lessee  to  discharge  an 
oU  and  gas  lease  that  has  become  forfeited. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  }  200.] 

3.  Mines  and  Minerals  €==>73^  — Posses- 
sion OF  Lessee— Pbesumption. 

The  execution  of  an  ordinary  oil  and  gas 
lease  creates  no  presumption  of  sul>sequent  pos- 
session by  the  lessee. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  200.] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  the  Ash  Grove  Lime  &  Portland 
Cement  Company  against  the  Chanute  Bride 
&  Tile  Company.  Demurrer  to  plaintiff's  ev- 
idence sustained,  and  it  appeals.    Affirmed. 

Farrelly  &  Evans,  of  Chanute,  for  appel- 
lant. Jones  &  Allen,  of  Chanute,  for  appel- 
lee. 

MASON,  J.  The  Ash  Grove  Lime  &  Port- 
land Cement  Company,  the  owner  of  a  tract 
of  land  containing  30.44  acres  which  had 
been  conveyed  to  it  by  a  deed  reciting  the  ex- 
istence of  an  oil  and  gas  lease  covering  an 
80-acre  tract  of  which  this  formed  a  part, 
brought  an  action  against  the  Chanute  Brick 
&  Tile  C^ompany  as  the  assignee  of  such  lease 
to  recover  the  rent  for  nine  years.    A  demur- 
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rer  to  the  plaintiff's  evidence  waa  sustained, 
and  It  appeals. 

The  lease  was  executed  on  November  26, 
1002,  to  W.  B.  Barker.  On  November  23, 
1903,  Barker  assigned  it  to  H.  M.  Mcintosh. 
On  November  30,  1906,  Mcintosh  executed  an 
asslgrnment  of  the  lease  to  William  S.  Coch- 
rane, trustee,  vpho  on  July  5,  1907,  executed 
an  assignment  thereof  to  the  defendant  No 
evidence  was  Introduced  excepting  the  deed 
to  the  plaintiff,  the  lease,  and  the  various  as- 
signments referred  to.  The  ruling  sustaining 
the  demurrer  was  based  upon  the  proposition 
that  prior  to  the  purchase  of  the  land  by  the 
plaintiff  the  lease  had  expired  by  its  own 
terms,  unless  it  had  been  extended  by  the 
discovery  of  oil  and  gas,  and  that  no  such 
dlfloovety  had  been  shown.  Bo  much  of  the 
lease  as  is  material  to  the  question  presented 
reads  as  follows,  the  portions  deemed  of  es- 
pecial importance  being  italicized: 

"The  part;  of  the  first  part,  in  consideration 
of  one  dollar,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  tho  covenants  hereinafter  con- 
tained on  tike  part  of  the  said  party  of  the  sec- 
0(ui  part,  does  hereby  lease  unto  the  party  of 
the  second  part  the  exclusive  right  for  three 
years  from  date  hereof  to  enter  upon,  operate  for 
and  procure  oil  and  gas  apon  the  following 
premises.  •  •  ♦  Tbe  party  of  the  second 
part  agrees  to  deliver  to  the  party  of  the  first 
part  one-eighth  of  the  oil  realized  from  these 
premises,  in  tanks,  at  the  wells,  without  cost, 
or  pay  the  market  price  therefor  in  cash  at 
the  option  of  the  first  party.  //  oil  or  gas  he 
found  on  these  premises,  all  rights,  ietiefits  and 
alligations,  secured  hereby,  shall  continue  so 
long  as  either  can  be  procured  in  paying  quanr- 
tiUes.  *  *  *  Second  party  agrees  to  locate 
all  wells  so  as  to  interfere  as  little  as  possible 
with  the  cultivated  portion  of  the  premises,  and 
pay  all  damages  by  reason  of  its  operations. 
•  •  ♦  In  case  no  well  for  oil  or  gas  be  drilled 
on  said  premises  within  three  years  of  date 
hereof,  all  rights  and  obligations  secured  under 
this  contract  shall  cease:  •  •  •  Provided, 
however,  that  the  second  party  shall  have  the 
right  at  any  time  to  terminate  this  lease  by  sur- 
rendering this  lease  and  paying  one  dollar  con- 
sideration therefor,  and  shall  thereafter  be  re- 
leased from  all  obligations  and  liabilities  under 
the  same.  •  •  •  Rental  of  one  dollar  per 
acre,  payable  in  advance  semiannually,  to  con- 
tinue until  exceeded  by  royalty." 

[1]  1.  The  obligation  to  pay  rent  was  ab- 
solate  for  three  years,  hot  did  not  extend  be- 
yond that  period  unless  oil  or  gas  should  be 
found,  in  which  event  It  was  to  contlnae  as 


long  as  either  coald  be  procured  In  paying 
quantities.  The  plaintiff  contends  thiat  the 
recital  in  its  own  deed  making  it  subject  to 
the  lease,  and  the  various  assignments  exe- 
cuted more  than  three  years  after  the  date 
of  the  lease,  constitute  some  evidence  tbat 
it  was  still  in  force;  that  they  at  least  far- 
nished  a  basis  for  a  reasonable  inference 
that  oil  and  gas  had  been  found  in  paying 
quantities.  These  documents  might  sags*'^ 
that  the  parties  supposed  that  the  lease  still 
had,  or  might  have,  some  vitality  and  value, 
but  we  do  not  regard  them  as  having  any 
substantial  tendency  to  show  the  existence  of 
the  conditions  necessary  to  extend  its  Ufe  be- 
yond the  three-year  period.  It  was  incum- 
bent upon  the  plaintiff  to  show  affirmatively 
that  oil  or  gas  had  been  discovered,  ratbctr 
than  upon  the  defendant  to  prove  the  nega- 
tive. In  the  absence  of  such  a  showing,  ttw 
court  properly  sustained  the  demurrer. 

[2]  2.  The  suggestion  Is  made  in  the  plain- 
tiff's brief  that  if  the  lease  was  at  an  end 
the  statute  imposed  -apoa  the  defendant  the 
duty  of  releasing  it  upon  the  record.  Geo. 
Stat.  1915,  {  4992.  The  section  dted  relates 
to  oil  and  gas  leases  that  have  "become  for- 
feited." That  it  is  not  Intended  to  apply  to 
a  lease  which  has  expired,  but  which  migbt 
have  been  extended  by  certain  conditions  U 
they  had  arisen,  seems  apparent  from  tlie 
succeeding  section,  whldx  provides  that  the 
record  of  an  oil  and  gas  lease  shall  impart 
notice  of  its  continuance  only  for  the  definite 
period  therein  expressed,  unless'  an  affidavit 
is  filed  with  the  register  of  deeds  showing 
the  happening  of  the  contingency  effecting  an 
extension.  Section  4993.  But  in  any  event 
the  failure  to  awnply  with  the  statute,  while 
subjecting  the  lessee  to  a  penalty,  would  not 
extend  the  duration  of  the  lease. 

[S]  8.  Cases  are  cited  to  the  effect  tbat  a 
lessee  must  pay  rent  so  long  as  he  holds  pos- 
session, although  the  lease  by  its  terms  may 
be  at  an  end.  There  was,  howevra*,  no  show- 
ing of  possession  on  the  part  of  the  defend- 
ant, and  the  execution  of  a  lease  of  this 
character  creates  no  presumption  of  snbse- 
quent  possession  by  the  lessee. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 
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ODBTISS  T.  RBAUMB.     (No.  20844.) 
<Sttpfeine  Court  of  Kansaa.     May  12,  1917.) 

(Syllalus  ly  the  Court.) 

3.  ESlkctricitt  «=3l9(5)— AonoN  iob  Death 

— FTlNDINOS— BTIDENOE. 

Refusal  to  set  asido  certain  findings  com- 
plained of  held  proper. 

[Ed.  Note.— For  other  cases,  see  Electricit;, 
Gent  Dig.  i  11.] 
2.  B^UEoiBiciTT  «s»19(13)— Action  fob  Death 

— ^FlNDINOB— JUDOUENT. 

The  refusal  to  render  judgment  for  the  de- 
fendant on  the  special  findings  was  not  error. 
[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent.  Dig.  |  11.] 
8.  Retusai.  of  Requested  Instbttotionb. 

The  instructions  given  fully  and  correctly 
covered  the  law  of  the  case,  and  the  trial  court 
committed  no  error  in  the  refusal  of  those  re- 
quested by  the  defendant. 

4.  Appeal  and  Ebkob  «=9lO06(3)— Tkbdict— 
Appboval— Conclusiveness. 

The  plaintiff's  right  to  recover  rested  on  the 
circumstances  shown;  the  defense,  on  the  testi- 
mony of  one  youthful  witness  naturally  and 
admittedly  Mghtened  by  the  tragedy  out  of 
which  this  case  arose.  Held,  that  the  verdict, 
which  was  manifestly  reacheid  by  force  of  the 
circumstances  shown,  having  been  approved  by 
the  trial  court,  cannot  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BJrror,  Cent  Dig.  Sf  3860-3876,  3949.] 

5.  Denial  of  Motion  for  New  Tbial. 

No  error  appearing  to  have  been  committed 
during  the  trial,  the  motion  for  a  new  trial 
was   properly   denied. 

Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Ellsworth 
County. 

Action  by  Sarah  Cortiss  against  Emma  L. 
Reaume,  doing  business  under  the  name  and 
style  of  the  People's  Light  &  Ice  Plant  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ira  B.  Lloyd  and  N.  P.  Nonrse,  both  of 
Ellsworth,  for  appellant  Thomas  L.  Bond, 
of  Sallna,  and  Samuel  E.  Bartlett,  of  Ells- 
worth, for  appellee. 

WEST,  J.  The  widow  of  John  M.  Curtlss 
brought  this  action  to  recover  for  his  death 
caused  by  contact  with  one  of  the  defendant's 
electric  wires.  The  essential  charge  was 
that  the  defendant,  .who  owns  and  operates 
the  electric  light  plant  at  Ellsworth,  negli- 
gently failed  toi  protect  and  insulate  the 
wires,  and  carelessly  failed  to  guard  them 
where  they  crossed  the  street  and  sidewallis 
and  to  insulate  and  protect  them  at  points 
of  contact  with  trees  and  branches;  that  a 
wire  became  burned,  broken,  and  disconnect- 
ed about  30  feet  north  of  the  sidewalk  on 
which  the  deceased  was  walking  and  fell  to 
the  ground  along  and  upon  the  sidewalk,  and 
as  he  was  passing  he  came  in  contact  with 
the  wire,  and  thereby  received  a  shock  caus- 
ing bis  death.    The  anawer  alleged: 

That  John  M.  Curtiss  was  a  laborer  whoso 
duties  had  been  near  the  electric  lines,  that  he 
well  knew  it  was  dangei-ous  to  touch  or  handle 


the  wires,  "and,  wdl  knowing  that  he  should 
not  touch  said  wire,  the  said  John  H.  Curtiss 
did,  carelessly  and  negligently,  or  knowingly 
and  intentionally,  touch,  seize,  and  handle  said 
wire  after  it  fell  and  after  he  had  seen  it  fall, 
and  after  and  at  the  time  he  heard  and  should 
have  heard  said  loud  buzzing  and  sizzling  sound 
which  said  wire  made  on  account  of  emitting 
electricity,  and  after  and  at  the  time  he 
saw  said  wire  emitting  electricity  and 
q)arics.    •    •    ••• 

Thus  the  issue  was  a  direct  one  between 
death  caused  by  the  defendant's  negligence 
and  death  caused  by  the  negligence  of  the 
deceased  himself.     The  Jury  found: 

That  Mr.  Curtiss  had  been  informed  that  the 
wires  were  dangerous  and  that  it  would  be  fatal 
to  any  one  who  took  hold  of  them  or  touched 
them;  that  he  was  told  before  the  injury  that 
it  would  kill  him  or  be  very  dangerous  to  get 
tangled  up  in  e]ectric  wires  or  handle  them,  and 
to  roport  in  case  he  saw  any  down;  that  preced- 
ing the  injury  his  attention  was  called  to  the 
wire  burning  in  the  tree  or  the  branches;  and 
that  he  saw  the  wire  burning  in  the  tree. 

"(5)  Q.  If  yon  answer  the  preceding  question 
'Tea,  then  did  he  see  the  wire  fall  to  the 
nound  after  be  saw  it  burning  in  the  tree?  A. 
Don't  know. 

"(6)  Q.  If  you  answer  questions  numbered  8 
and  4  'Tea,'  then  state  whether  said  Curtiss 
remarked  that  the  wire  burning  in  the  tree  was 
what  caused  the  wire  to  break,  and  that  it 
would  have  to  be  fixed,  or  wonds  to  that  effect. 
A.  Yes. 

"(7)  Q.  If  you  answer  questions  numbered  4 
and  5  'Yes,'  then  after  seeing  the  wire  fall  and 
making  the  remark  that  it  would  have  to  be 
fixed,  or  words  to  that  effect,  did  he  pick  up 
the  wire?    A.  No." 

The  defendant  moved  to  strike  out  the 
answer  to  finding  No.  6,  and  also  to  strike 
out  the  answer  to  finding  No.  7,  as  being  con- 
trary to  the  evidence,  whidi  motions  were 
overruled.  Motions  for  judgment  on  the  find- 
ings and  for  new  trial  were  overruled,  and 
the  defendant  appeals. 

[1 , 2]  The  errors  relied  on  in  the  brief  are 
the  denial  of  motions  for  Judgment  and  to 
strike  out  findings  5  and  7,  refusal  to  give 
requested  instructions,  and  refusal  to  grant 
a  new  trial. 

While  the  findings  indicate  considerable 
knowledge  of  the  situation  by  the  deceased 
before  the  shock  was  received,  they  contain 
nothing  substantiating  the  defendant's  claim 
of  contributory  negligence.  Knowledge  of  the 
danger  of  contact  with  electric*  wires  and 
knowledge  that  one  of  the  company's  wires 
was  emitting  sparks  in  a  tree  near  the  walk 
and  the  remark  that  the  wire  burning  in  the  . 
tree  was  what  caused  it  to  break  and  that  it 
would  have  to  be  fixed  fall  far  short  of  show- 
ing that  contact  with  the  wires  by  the  de- 
ceased came  about  by  his  own  procurement  or 
negligence.  It  was  the  theory  of  the  defense 
that  Mr.  Curtiss  actually  grasped  the  wire, 
thereby  causing  his  deaUi,  but  this  was  ex- 
pressly negatived  by  the  answer  to  question 
No.  7.  Hence  the  court  did  not  err  in  refus- 
ing to  render  Judgment  on  the  findings.  . 

As  to  the  assertion  that  the  anawer  to  find- 
ing No.  5  was  contrary  to  the  evidence,  the 
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record  shows  that  Mr.  Kllngensmlth,  the  conn- 
ty  clerk,  saw  the  deceased  working  In  the  aft- 
ernoon on  the  north  side  of  the  street.  The 
next  time  he  saw  him  where  the  alley  comes 
down  from  the  north.  He  was  lying  down 
with  his  face  up  and  In  a  dying  condition. 
The  wire  "was  wrapped  around  his  hand, 
and  ran  across  his  arm,  and  across  his  breast 
and  body."  The  body  was  lying  .with  the 
head  south  and  the  feet  on  the  sidewalk.  The 
witness  heard  the  buzzing  sound,  looked 
across  the  street,  saw  a  blaze  near  the  light 
pole  on  the  north  side  of  the  street,  went  out 
of  the  west  door  of  the  conrthouse,  and,  cross- 
ing the  street  to  the  blaze,  there  saw  the  man 
on  the  ground  with  his  face  up.  This  was 
about  2>^  or  3  minutes  after  he  first  heard 
the  buzzing  sound.  All  the  Injuries,  so  far  as 
the  witness  could  see,  were  on  the  front  part 
of  the  body,  "and  he  had  one  hand  wrapiied 
with  the  electric  wire.  The  shovel  .was  on 
the  left.  In  the  left  arm,  and  the  handle  ex- 
tended  right   across  the  breast" 

Dr.  Mayer  testified  that  the  wire  was  down 
across  the  front  of  the  body  Inside  of  the 
fingers  of  both  hands,  across  the  left  arm, 
underneath  and  over  the  top  of  the  right  arm, 
up  across  the  body,  coming  In  contact  with 
the  chest,  and  from  there  It  went  on  up  to- 
wards the  other  wires  above.  The  fingers  of 
the  right  hand  were  burned  down  to  the 
third  phalange  between  the  second  and  third 
Joints,  seared  down  that  distance,  and  the 
left  arm  was  burned  almost  In  two,  hanging 
by  one  tendon,  and  the  right  arm  about  the 
middle  was  burned  down  through  the  bony 
tissue.  The  chest  was  burned  through  the 
chest  walL  The  hand  was  burned  from  the 
Inside.  The  hands  were  clenched  over  the 
wire  and  drawn  up  towards  the  breast.  Al- 
fred Obermowe,  a  boy  about  14  years  old, 
testified: 

That  he  was  with  Mr.  Curtiss,  who  was 
standing  on  the  sidewalk  and  picking  around 
in  the  grass  with  his  shovel.  "A.  I  went  up 
and  talked  to  him,  and  the  wire  fell,  and  he 
said  something,  and  then  he  took  hold  of  the 
wire  and  uttered  a  scream  and  fell  over."  "A. 
He  aaid —  Then  the  wire  fell,  and  he  said, 
'That  is  what  made  the  wire  break,  and  it 
would  have  to  be  fixed.'  Q.  After  he  said  that 
wliat  did  he  do?  A.  He  stooped  over  and  took 
hold  of  it.  Q.  Then  what  happened?  A.  He 
took  hold  of  it  with  one  hand,  and  then  with 
the  other,  and  then  he  uttered  a  scream  and 
fell  over.  Q.  Tell  the  jury  whether  or  not  he 
had  at  that  time  any  spade  or  shovel  in  his 
Iiand?  A.  He  had  a  shovel  in  his  hand,  but  as 
he  took  hold  of  the  wire  he  leaned  it  against 
his  arm." 

The  witness  testified: 

That  be  saw  a  wire  burning  in  the  tree  and 
called  the  attention  of  the  deceased  to  it,  who 
could  see  it  burning  in  the  tree.  "It  hung  a 
minute  in  the  branches  and  then  fell  into  the 
grass.  It  made  quite  a  loud  noise  as  it  was 
sizzling  in  the  grass.  Q.  Did  you  see  the  lixht 
of  it  burning  when  he  picked  it  up  in  the 
grass?  A.  Yes,  sir.  Q.  How  much  did  it 
bum  in  the  grass?  A.  I  don't  know  if  it  burn- 
ed in  the  grass,  but  I  could  see  the  sparks  flying. 
Q.  Was  there  anything  to  prevent  Mr.  Curtiss 
seeing  the  sparks  Sying?  A.  No,  sir.  Q.  How 
long  did  you  stay  there  before  you  went  away. 


after  Mr.  Curtiss  took  hold  of  the  wire? 
I    didn't  stay   there   but  a   few   seoonds. 


-9: 


Were  you  frightened?  A.-  Yes,  sir.  Q.  Did 
you  holler,  or  anything  oC  that  kind?  A.  Nov 
sir." 

From  this  testimony,  wUdi  Is  totistan- 
tlally  all  upon  this  imint,  the  Jury  miglit 
have  Ijelieved  that  the  deceased  saw  the  wire 
fall  to  the  ground  after  be  saw  it  hnmlns 
in  the  tree  or  that  be  did  not  Their  an- 
swer indicates  that  tbey  were  not  satisfied 
from  the  evidence  that  he  did.  No  request 
was  made  for  a  more  definite  answer,  and  It 
was  not  error  to  refuse  to  set  a.side  the  an- 
swer returned. 

[3, 4]  As  to  finding  Na  7,  the  jury  had  to 
choose  between  the  evidence  of  Alfred  Over- 
mowe  and  the  facts  and  circumstances 
shown.  If  the  boy  was  not  mistaken 
through  excitement  or  imperfect  vision,  and 
his  version  of  the  matter  is  to  be  accepted, 
then  it  is  (dear  that  the  deceased  not  only 
grasped  the  wire,  but  grasped  it  with  one 
hand  and  then  grasped  It  again  with  the 
other  haiyl.  In  other  words,  he  stooped  over 
(forward),  took  hold  of  the  wire  with  one 
hand,  and  then  took  hold'  of  it  with  the  oth- 
er, and  then  uttered  a  scream  and  fell  over. 
It  Is  plausibly  argued  that  when  stooping 
over  forward  and  grasping  so  deadly  a  thing 
as  a  highly  charged  electric  wire  which  must 
mean  almost  instantaneous  death  he  would 
fall  forward;  yet  the  testimony  seems  all 
to  the  effect  that  he  was  found  lying  on  his 
back.  There  Is  further  pressed  the  seeming 
impossibility  that  one  could  grasp  such  a 
wire  with  one  hand  and  have  life  and  con- 
sciousness enough  then  to  grasp  It  with  the 
other  hand  unless  the  latter  action  was  pure- 
ly spasmodic  or  Inyolnntary.  From  the  oc- 
currence as  described  by  the  witness  or  the 
sitnatlon  as  detailed  by  those  who  found  and 
examined  the  body,  the  jury  had  to  deter- 
mine the  fact.  The  circumstances  seem  to 
have  bad  the  greater  convincing  weight. 
Roedlger  v.  Railway  Co.,  95  Kan.  146.  147 
Pac.  837.  Dr.  Mayer  testified  that  upon  his 
observation  of  the  contact  of  the  wire  with 
the  body  Mr.  Curtiss  was  unconscious  instan- 
taneously, and  that  death  occurred  in  a  min- 
ute or  a  minute  and  a  half,  and  that  his 
death  occurred  within  a  few  feet  of  the  place 
where  his  hands  came  in  contact  with  the 
wire.  The  conclusion  of  the  jury  ttaeref<Mre 
that  the  deceased  did  not  pick  up  the  wire 
after  seeing  It  fall  and  making  the  remark 
that  it  would  have  to  be  fixed  could  not  be 
set  aside  save  by  the  trial  court's  resolve  to 
regard  the  circumstances  less  probative  and 
convincing  than  the  testimony  of  the  boy 
who  ao  fortunately  escaped  death  and  \irtioae 
natural  and  admitted  fright  may  have  un- 
consciously affected  his  sight  and  memory: 
and  it  is  not  for  us  to  say  that  the  Jury 
and  the  court  were  wrong  in  their  deduction 
from  the  entire  evidence,  direct  and  drcom- 
stantlal. 

There  was  a  considerable  showing  that 
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the  deceased  was  not  as  mnch  Impressed 
with  tbe  danger  of  electric  wires  as  other 
peqple  are  or  as  he  should  have  t>een,«end 
the  defendant  complains  of  the  refusal  of 
numerous  requested  InstracUons  touching  his 
duty  to  look  out  for  himself  in  the  presence 
of  such  wires,  his  knowledge  and  informa- 
tion as  to  their  real  character,  and  the  ef- 
fect of  negligence  on  his  part.  But  a  careful 
perusal  of  the  instructions  given  as  well  as 
those  refused  leads  to  the  conviction  that 
the  matter  was  fairly  explained  to  the  Jury 
by  the  charge  given.  Instructions  9,  11,  12, 
13,  and  15  sufficiently  and  correctly  covered 
the  matter  of  the  defendant's  contributory 
negligence. 

[K]  The  facts  surrounding  the  most  regret- 
table affair  are  such  that  each  party  natu- 
Tally  and  somewhat  justifiably  views  the  sit- 
uation from  her  own  standpoint  and  feels 
convinced  that  she  ought  to  prevail.  The 
issnes  were  sharply  drawn  and  fairly  tried, 
and  the  Jury  under  proper  Instructions 
reached  a  conclusion  which  met  the  approval 
of  the  trial  court.  Finding  no  material  er^ 
ror  in  the  progress  of  the  litigation,  tbe  re- 
sult must  stand. 

The  judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
MARSHAIXk  and  DAWSON,  JJ.,  concur- 
ring.    PORTER,  J.,  dissenting. 


UATLIPFB  V.  CEASE.     (No.  20406.) 
(Suprane  Court  of  Kansas..     May  12,  1917.) 

fSullahu*  hy  th«  Court.) 
Bbokebs  ^=s>34,  65(2)— Right  to  Oomxission 

— FBADD— LlAMLITT. 

The  plaintiff  contracted  with  the  defendant 
for  $100  to  procure  for  her  an  exchange  of 
her  property  for  that  of  another  and  $1,500  to 
boot.  He  arrang^ed  with  the  other  party  to  pay 
the  plaintiff  $500,  and  the  defendant  $1,000, 
but  reported  to  the  defendant  that  $1,000  was 
tbe  moat  boot  ho  could  get  such  party  to  pay, 
assuring  her  that  he  was  working  for  her  inter- 
eat.  Tbe  defendant  contracted  to  exchange  for 
$1,000.  Before  final  delivery  of  the  papers  she 
leiamed  that  this  party  was  to  pay  tbe  plaintiff 
.the  $5(30,  bat  went  ahead  with  the  trade.  The 
plaintiff  sued  for  his  commission  of  $100.  The 
defendant  set  np  the  fraud,  and  oounterdaimed 
for  $500  damages.  Held,  that  by  his  condact 
the  plaintiff  lost  all  right  to  his  commiasion, 
and  became  liable  to  the  defendant  for  the  $500. 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  a  28,  48.] 

West,  J.,  dissenting. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  C.  T.  RatlUte  against  Bertha  A 
Cease,  with  counterclaim  for  damages.  Judg- 
ment for  defendant  without  damages,  and 
she  appeals.  Remanded,  with  directions  to 
render  judgment  for  defendant  for  $500. 

Blake,  Ayres  &  McCorkle,  of  Wichita,  for 
appellant  P.  Dudley  Gardiner  and  H.  C. 
Castor,  both  of  Wlditta,  for  appellee. 


WEST,  J.  Briefly  atat«d,  the  facta  of 
this  case  are  that  tbe  defendant  employed 
the  plaintiff  to  procure  an  exchange  of  ber 
property  for  that  of  one  T.  J.  Crook,  and 
$1,500  to  boot.  Crook  was  interviewed  by 
the  plaintiff,  and  agreed  to  pay  the  defend- 
ant $1,000  boot,  and  to  pay  the  idaintlff  tbe 
other  $500.  Plaintiff  reported  to  ills  client 
that  $1,000  was  the  most  he  could  get  Crook 
to  giva  After  assuring  the  defendant  that 
be  was  acting  for  her  best  Interests,  she  com- 
pleted the  transaction,  and  received  tbe  $1,- 
000 ;  the  plalntlfl's  services  for  acting  as  her 
agent  to  be  $100.  After  the  contract  had 
been  entered  into  between  tbe  defendant  and 
Crook,  and  after  the  papers  had  been  deposit- 
ed for  final  delivery  upon  completion  of  the 
preliminaries,  she  learned  that  the  id&lntlff 
was  to  receive  $500  from  Cro(A.  but  never- 
theless went  ahead  with  tbe  deal.  Crook 
sued  to  recover  his  $100.  The  defendant 
counterclalmed  for  $500  damages  for  tbe 
fraudulent  action  of  her  agent  The  jury 
found  the  facts  as  indicated,  but  did  not  al- 
low her  any  damages.  The  defendant  mov- 
ed for  judgment  for  $500  on  the  findings, 
which  was  refused.  Neither  recovered  any- 
thing except  the  defendant  who  recovered 
her  costs.  The  court  and  the  Jury  left  tbe 
parties  where  they  found  them.  Tbe  defend- 
ant appeals.  It  goes  without  saying  that 
tbe  plaintiff  by  his  conduct  forfeited  any 
right  to  remuneration.  Had  he  been  faith- 
ful to  bis  client  she  would  have  received 
$1,500  Instead  of  $1,000  in  addition  to  tbe 
property. 

When  Mrs.  Cease  found  out  about  tbe  $500 
transaction  between  ber  agent  and  Mr.  Crook, 
she  was  already  under  contract  with  tbe 
latter  to  exchange  properties.  It  does  not 
lie  in  tbe  mouth  of  the  plaintiff  to  say  that 
it  was  ber  duty  to  repudiate  tbe  deal  with 
Crook  on  account  of  tbe  plaintiff's  fraud. 
Jeffries  v.  Robblns,  66  Kan.  427,  71  Pac 
852;  Kershaw  v.  Scbafer,  88  Kan.  601,  129 
Pac.  1137;  Rlnebarger  v.  Weesner,  91  Kan. 
303,  137  Paa  968;  2  O.  J.  i  356^  p.  607,  and 
cases  cited ;  31  Cyc.  1434. 

Tbe  plaintiff  wronged  tbe  defendant  out 
of  $500.  If  be  had  been  honest  with  ber  she 
could  and  would  have  received  $1,5(X)  in- 
stead of  $1,000  boot  money.  Whether  or  not 
he  received  this  sum  from  tbe  pur<Aiaser, 
and  it  seems  that  he  did  not  be  caused  the 
defendant  to  lose  it,  and  is  liable  therefor. 

The  cause  Is  therefore  remanded,  vrith  di- 
rections to  render  Judgment  for  the  defend- 
ant for  $500. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
PORTER,  MARSHALL,  and  DAWSON,  JJ., 
concurring. 

WEST,  J.  (dissenting).  In  tbe  case  chief- 
ly relied  on  (Kershaw  v.  Scbafer,  88  Kan. 
681,  129  Pac.  1137),  tbe  defendant  profited  in 
a  large  amount  by  bis  own  fraud.     Such 
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weM  the  fticts'ln  tlie  other  cases  dted  bj 
the  defendant  Our  attention  is  called  to  no 
authority  holding  the  plaintiff  liable  beyond 
the  loss  of  hlS'  commission.  When  the  de- 
fendant became  fully  advised  that  her  ven- 
dee, instead  of  paying  her  the  $500,  bad 
agreed  to  pay  It  to  her  agent,  she — 
"wanted  the  deal  to  go  through."  "Q.  Yon 
knew  you  had  been  iwindled  out  of  your  $500? 
A.  We  trusted  to  lack  to  g«t  it;  thought  that 
maybe —  Q.  Tou  still  wanted  the  deal  to  go 
through?  A.  We  were  very  anxious  tho  deal 
to  go  through,  or  wouldn't  have  accepted  the 
$1,000.  We  hesitated  a  while;  we  didn't  take 
it  up  on  the  $1,000;  I  said,  'I  couldn't  do  it,' 
yet  after  I  talked  of  it  a  whilo,  we  thought  may- 
be we  had  better  do  it.  Q.  After  you  found 
out  you  had  been  swindled  out  of  $600,  you 
went  on  and  (|ot  your  contracts  exdianged  on 
Jtily  1st?  A.  xes,  sir.  Q.  And  accepted  your 
$1,000?  A.  lea,  air.  Q.  A  month  after  you 
found  that  out?    A.  Yes,  sir." 

As  Crook  made  plaintiff  his  agent  In  fix- 
ing the  terms  of  the  trade,  he  could  hardly 
have  held  Mrs.  Cease  to  the  contract  had 
she  desired  to  be  released  therefrom.  It  Is 
not  shown  that  her  property  would  not  have 
brought  as  good  terms  from  some  other  pur- 
chaser as  from  Crook,  and  It  Is  only  by  add- 
ing the  machinations  of  the  plaintiff  to  take 
advantage  of  bis  client  to  his  success  in  find- 
ing a  purchaser  that  it  can  be  said  that  he 
caused  the  defendant  the  damage  claimed. 
For  the  latter  efforts  he  would  have  been 
entitled  to  his  commission  had  they  not 
been  coupled  with  the -disloyalty  to  bis  client. 
His  entire  part^n  the  matter,  however,  left 
the  defendant  with  her  property  without  any 
indebtedness  to  him  for  commission,  and 
with  full  knowledge  of  the  situation  she 
voluntarily  carried  out  the  deal  with  Crook 
on  the  terms  which  the  plaintiff  had  ne- 
gotiated as  between  the  parties  thereto,  and 
she  having  in  that  sense  lost  nothing,  and 
the  plaintiff  having  gained  nothing,  the  trial 
court  correctly  left  the  parties  where  it 
found  them. 


BROWK  V.  WALKER  et  al.    (No.  20852.) 
(Supreme  Court  of  Kansas.    May  12,  1917.) 

(Bttttatmt  (y  M«  Court.) 

1.  Mechanics'  Lmns  €=»72— Contbaot  with 

OWNEBS'  AOKNX— Statoi*. 
The  terms  of  the  lease  of  a  building  consid- 
ered, and  held,  the  lessee  was  the  agent  of  the 
owners  for  the  alteration  and  repair  of  the 
building,  within  the  meaning  of  the  mechanic's 
lien  statute  (Gen.  St.  1016.  I  7567). 

[Ed.  Note.'~For  other  eases,  see  Meehanlea' 
Liens,  Cent.  DIe.  i  Sd] 

2.  Mechanics'  Liens  <&=9l35— Statement  or 
Lien— SuFnciBNOY — Statute. 

Mechanic's  lien  statements  otherwise  suffi- 
cient which  named  the  owners,  named  the  lessee 
as  contractor,  and  named  the  persons  who  fur- 
nished labor  and  material  for  the  alteration  and 
repair  of  the  building  as  claimants  considered, 
and  Aeld  to  be  sufficient  to  furnish  thb  basis  for 
mechanics'  liens. 

[EU.  Note.— For  other  cases,  see  Mechanictf 
Liens,  Cent  Dig.  {  200.] 


8.  Mechanics'  LmfB  Assist— SrAtCMXirr  or 

LntN— SUFFICIENCT— 8tATUI«. 

A  mechanic's  lien  statement  which  named 
the  owners  and  claimants  and  recited  that  the 
owners  employed  the  lessee  to  make  improve- 
ments on  the  property,  and  that  the  lessee,  be- 
ing in  possession  and  control  of  the  property, 
employed  the  claimant  to  furnish  labor  and  ma- 
tenal  for  the  purpose,  considered,  and  Md  to  be 
sufficient  to  furnish  th»  basis  for  a  mechanic's 
lien. 

[Ed.  Note.— For  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  |  206.] 

4.  Mechanics'  Liens  $=>135— SrATCicKifT  ov 
Lien— SuFTicncNCT— Statdik. 

A  mechanic's  liens  statement  naming  tbe 
owners,  naming  the  lessee  as  contractor,  and 
naming  the  claimant  considered,  and  keU  to  be 
sufficient  although  the  statement  used  exprea- 
sions  indicating  that  the  claimant  was  a  •d]>- 
con  tractor. 

[Ed.  Note.— For  other  cases,  see  Mediante^ 
Liens,  Cent  Dig.  |  200.] 

5.  Mechanics'  Liens  «=>16ft— Action  to  Kn- 
TOBCB— LiER  Statements— AjUENumNT. 

At  the  close  of  the  evidence  in  an  action  to 
enforce  the  liens,  amendments  were  properly  al- 
lowed correcting  informalities  in  the  lien  state- 
ments and  conforming  the  pleadings  to  the 
amended  statements,  no  changes  being  made  in 
the  names  of  the  owners,  the  name  of  the  con> 
tractor,  or  the  names  of  the  lien  claimants. 

[EM.  Note.— For  other  cases,  see  Mechanic^ 
Liens,  C^ent  Dig.  {{  27&-27&1 

Appeal  frcMn  District  Court,  Sedgwick 
County. 

Action  by  Elmer  Brown  to  foreclose  a  me- 
chanic's lien  against  J.  Shannon  Nave  and 
T.  Rled  Zelgler,  owners.  In  which  J.  Walker 
and  other  lien  (dalmants  were  made  parties 
defendant  Judgment  of  foreclosure,  and  the 
owners  appeal.    Affirmed.- 

B.  y.  lioag,  Li.  B.  Fnlton,  B.  S.  ESder,  and 
0.  V.  F«-guaon,  all  ot  Wichita,  for  appellants. 
J.  N.  Haymaker,  W.  D.  Jochems,  and  A.  V. 
Roberts,  all  ot  Wichita,  for  aiq;)ellees. 

BURCH,  J.  The  idalntiff  sought  to  fore- 
close a  mechanics  lien.  Several  other  lien 
claimants  were  made  parties  defendant  Tbe 
liens  were  sustained  and  foredosed,  and  tbe 
owners  of  the  property  appeal.  The  two 
principal  questions  in  the  case  are  whether 
or  not  the  person  who  contracted  with  the 
various  lien  claimants  for  labor  and  material 
was  the  agent  of  the  owners  and  whether  or 
not  certain  of  the  lien  statements  furnished 
sufficient  foundations  for  Hens. 

[1]  Nave  and  Zelgler  were  owners  of  the 
property.  They  lease'd  the  property  to 
Sproul.  The  lease  authorized  Sproul  to  make 
two  dasses  of  improvements :  First,  certain 
special  Improvements  In  the  basement  of  the 
building,  involving  the  Installation  ot  toilets, 
bathtubs,  and  appendages,  which  were  not 
to  become  a  part  of  the  building,  but  were 
to  be  the  property  of  the  tenant  removable 
at  the  end  of  the  lease;  second,  general 
changes,  Improvements,  and  betterments. 
These  improTements  were  to  be  made  at  tbe 
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tenant's  own  expaise,  bnt  were  not  remor- 
able,  and  the  lease  proTlded : 

That,  should  the  property  be  sold,  the  tenant 
would  surrender  possession  "after  sixty  days' 
notice  in  writing  and  the  payment  of  one-half 
the  amount  expended  on  ImproTementa  or  bet- 
terments in  the  way  of  plumbing,  plastering, 
painting,  papering  and  carpenter  work,  or  hard- 
ware or  other  material  used  in  repairing  said 
building  other  than  repairs  or  betterments  to 
be  made  in  the  basement  of  said  building  as  it 
now  exists,  the  whole  of  said  expense  in  this  re- 
spect to  be  made  by  leasee  not  to  exceed  $000." 

liiens  were  claimed  for  labor  and  material 
famished  for  Improvements  of  the  second 
class  only. 

The  statnte  provides  that  any  penson  who 
shall,  under  contract  with  the  owner  of  lanld, 
or  with  the  trustee,  agent,  basband,  or  wife 
of  the  owner,  i)erform  labor  or  furnish  ma- 
terial for  the  erection,  alteration,  or  r^wir 
of  any  building,  structure,  or  improvMnent, 
shall  have  a  lien  for  the  amount  due  for  snch 
labor  or  material.  Gen.  Stat.  1915,  i  7567. 
In  this  Instance  the  tenant  was  the  agent  of 
the  owners  for  the  alteration  and  repair  of 
their  building,  and  was  authorized  to  con- 
tract for  labor  and  material  for  those  pur- 
poses. Potter  T.  Conley,  88  Kan.  876,  112 
Pac.  608;  Lumber  Co.  v.  Band  Co.,  89  Kan. 
788,  1S2  Pac.  992. 

[2-4]  nie  lien  statements  were  in  various 
forms.  Brown's  statemmt  named  Nave  and 
Zeigler  as  owners  and  named  himself  as 
claimant  The  statement  farther  recited 
that  the  owners  employed  Spronl  to  make- im- 
provements upon  the  property,  and  that 
Spronl,  being  in  possession  and  control  of 
the  premises,  employed  the  claimant  to  fur* 
nlsfa  lumber  and  material.  Walker's  statement 
named  Nave  and  Zeigler  as  owners,  Spronl 
as  contractor,  and  Walker  as  dalmant.  .  The 
statement  farther  recited  that  the  claimant 
did,  nnder  c<mtract  with  Sproul  for  the  own- 
er of  the  property,  perform  labor,  etc.  Row- 
land's statement  was  like  Walker's.  Turner's 
statement  named  Nave  and  Zei^er  as  own- 
ers, Sproul  as  contractor,  and  Turner  as 
claimant.  The  statement,  however,  else- 
where referred  to  Turner  as  a  subcontractor 
who,  under  subcontract  with  the  contractor, 
furnished  material,  and  a  lien  was  claimed 
for  Turner  as  subcontractor  and  claimant. 
The  lien  statements  of  other  claimants  are 
not  criticized. 

The  statute  relating  to  the  contents  of  the 
lien  statement  to  be  filed  by  one  furnishing 
labor  or  material  un'der  contract  with  the 
owner  or. his  agent  reads  as  follows: 

"Any  person  claiming  a  Hen  as  aforesaid  shall 
file  in  the  office  of  the  clerk  of  the  district  court 
of  the  county  in  which  the  land  is  situated  a 
statement  setting  forth  the  amount  claimed  and 
the  items  thereof,  as  nearly  as  practicable,  the 
name  of  the  owner,  the  name  of  the  contractor, 
the  name  of  the  claimant,  and  a  description  of 
the  property  subject  to  the  lien,  verified  by  affi- 
davit."   Gen.  Stat.  1915,  fi  7558. 

The  statute  relating  to  perfecting  the  }ien 
of  a  Bubccmtractor  reads  as  follows: 


"Any  person  who  shall  furnish  any  such  ma- 
terial or  perform  such  labor  under  a  subcontract 
with  the  contractor  ♦  ♦  •  may  obtain  a  lien 
upon  such  land  from  the  same  time,  in  the  same 
manner,  and  to  the  same  extent  as  the  original 
contractor,  for  the  amount  due  him  for  such  ma- 
terial and  labor  *  .  ♦  *  by  filing  with  the 
clerk  of  the  district  court  of  the  county  in  which 
the  land  ia  situated  within  sixty  days  after  the 
date  npon  which  material  was  last  furnished  or 
labor  last  performed  under  such  subcontract  a 
statement,  verified  fay  affidavit,  setting  forth  the 
amount  due  from  the  contractor  to  the  claimant, 
and  the  items  thereof  as  nearly  as  practicable, 
the  name  of  th^  owner,  the  name  of  the  contrac- 
tor, the  name  of  the  claimant,  and  a  description 
of  the  property  upon  which  a  lien  is  claimed ; 
and  by  serving  a  notice  in  writing  of  the  filing 
of  radd  lien  upon  the  owner  of  the  land."  Qen. 
Stat.  1915,  f  7559. 

When  the  lien  claimant  contracts  wlt}i  the 
owner,  there  are  but.  two  parties  to  the  trans- 
action and  but  two  persons  interested  Id  the 
Hen.  Ttere  Is  no  "contractor,"  In  the  ordi- 
nary business  sense  of  the  term,  to  be  nam- 
ed in  the  lien  statement  There  are  the  own- 
er and  the  claimant,  and  nobody  else.  Some 
force  may  be  given  to  the  requirement  of  sec- 
tion 7568  that  the  name  of  the  contractor  be 
stated  when  the  claimant  has  dealt  with  the 
trustee,  agent,  husband,  or  wife  of  the  owner. 
The  owner's  agent  who  contracted  for  the 
claimant's  labor  or  material-  may  well  be  re- 
garded as  a  "contractor,"  and  he  may  well 
be  named  in  the  lien  statement  as  contractor. 
The  statute,  however,  does  not  require  any 
other  designation,  and  the  relation  of  trus- 
tee, agent,  etc.,  need  not  be  stated.  The 
owner  knows  his  agent  When  the  agent  Is 
named  by  name  as  having  contracted  for  the 
claimant's  material  or  labor,  the  owner  has 
all  the  informatlMi  necessary.  At  least  he 
has  all  the  Information  whi<A  the  statute  re- 
quires, and  It  is  elementary  law  that  noth- 
ing need  be  inserted  in  the  Hen  statement 
which  the  statute  does  not  require.  This  be- 
ing true,  the  lien  statements  of  Yi^alker  and 
Rowland  were  clearly  sufflclent  Brown's 
statement  was  sufflclent  because  Nave  and 
Zeigler  were  named  as  owners,  Sproul  was 
named  as  the  pereon  who  employed  Brown 
to  furnish  lumber  and  material,  and  the  re- 
lation between  Sproul  and  the  owners  was 
tolerably,  although  not  accurately^  described. 

Turner  conceived  himself  to  be  a  subcon- 
tractor, and  framed  bis  statement  according- 
ly. When  the  claimant  is  a  subcontractor 
who  contracts  with  the  original  contractor, 
the  claimant  is  required  by  section  7559  to 
name  the  contractor.  The  owner  knows  his 
contractor,  knows  the  nature  of  his  relation 
wfth  the  contractor,  knows  the  state  of  his 
accounts  with  the  contractor,  and  can  act  ac- 
cordingly. The  statute  does  not  require  the 
claimant  to  describe  hlmseU  as  a  subcon- 
tractor, or  as  other  than  the  claimant  who 
furnished  material  and  labor  to  the  person. 
named  as  contractor.  When  the  person  con- 
tacting with  the  claimant  for  labor  or  ma- 
terial is  named  as  contractor,  the  owner 
knows  whether  lie  was  in  fact  a  contractor 
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or  was  In  fact  tbe  owner's  alter  ego.  The 
true  relation  to  the  owner  of  tbe  person 
named  as  contractor  being  known  to  the  own- 
er, the  owner  knows  the  true  status  of  the 
claimant,  and  the  surplus  description  of  the 
claimant  as  subcontractor  should  be  Ignored. 
The  result  is  that  Turner's  statement  ful- 
mied  every  requirement  essential  to  a  lien 
under  sections  7557  and  7568. 

Under  section  7559  the  relation  of  original 
and  subcontractor  is  important  as  a  £act,  be- 
cause a  subcontractor  can  haye  no  lien  un- 
less that  relation  exists.  Section  7559,  how- 
ever, does  not  require  that  the  word  "origi- 
nal" or  other  descriptive  addition  be  insert- 
ed in  connection  with  the  designation  of  the 
contractor.  In  this  respect  the  form  of  state- 
ment is  identical  with  that  prescribed  by  sec- 
tion 7568.  Neither  section  requires  that  tbe 
capacity  of  the  contractor,  whether  agent  of 
the  owner  or  original  contractor  with  the 
owner,  be  stated.  What  the  statute  requires 
is  that  the  name  of  the  owner  of  the  property, 
the  name  of  the  person  who  contracted  for 
the  material,  and  the  name  of  the  claimant 
who  furnished  the  material  shall  be  stated; 
and  that  whldi  the  statute  does  not  require 
to  be  set  out  need  not  be  set  out  If  the 
facts  warrant  a.llen  under  sections  7557  and 
7568,  and  the  lien  statement  be  formally  suf- 
ficient under  sectioii  7558,  the  claimant's  mis- 
conception of  the  true  relation  of  the  con- 
tractor to  the  owner  and  his  wrong  descrip- 
tion of  lilmself  as  subcontractor  will  not  de- 
feat his  Hen.  The  owner  cannot  be  misled 
or  prejudiced  by  the  wrong  description,  and, 
the  statute  having  tieen  fulfilled  in  every  re- 
spect, the  lien  is  valid. 

[6]  At  the  dose  of  the  evidence  the  infor- 
malities of  the  lien  statements  were  correct- 
ed by  amendment,  and  the  pleadings  were 
amended  accordingly.  This  was  entirely 
proper.  No  change  was  made  in  the  state- 
ment of  the  names  of  the  owners,  the  name 
of  the  contractor,  or  the  uEunes  of  the  lien 
claimants. 

The  argument  that  the  lien  statements 
were  Insufficient  Is  extended  to  the  pleadings 
setting  them  forth.  The  statements  being 
Bufflcicnt,  ^the  pleadings  stated  causes  of  ac- 
tion. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


GRIFFITH  V.  ATCHISON,  T.  ft  S.  F.  RT. 

CO.     (No.  20647.) 

(Supreme  Court  of  Kansas.    May  12,  1917.) 

(Byllahiu  »y  the  Court.) 

1.  Release  <g=>.5«f6)— Ouestion  for  Jubt. 

The  facts  toachlng  the  settlement  and  Batis- 
faction  of  a  claim  for  damaKes  by  an  injured 
railway  passenger  examined,  and  held  to  present 
a  fair  question  for  a  jury. 

[Rd.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  114.] 


2.  Cab&ixbs  «=>287(1)— Pbuohai.  Injobt  — 

Neoligen  ce — Statute. 
Where  a  person  is  traveling  on  a  freight 
train  and  it  Is  necessary  for  him  to  walk  be- 
tween railroad  tracks  in  a  switchyard  to  change 
trains  and  to  reach  the  cabooae  in  which  he  ia 
to  continue  his  journey,  it  is  not  negUgence  for 
the  yardmaster  to  direct  him  to  go  alone  down 
through  tbe  switchyard  at  night 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §§  1154,  1162.] 

3.  Cabbikbs  <8=i>318(8)  —  PxaaoRAi,  Injubt  — 
Nbouoence— Evidence. 

Where  a  person  is  walking  between  tbe 
tracks  of  a  switchyard  under  the  circumstancea 
outlined  in  section  2  of  the  syllabus,  and  ia  in- 
jured by  an  engine  coming  up  behind  him,  it 
is  sufficient  to  sustain  a  jury^s  finding  of  the 
railway  company's  negligence  when  it  is  shown 
that  the  engine  crew  did  not  keep  a  suffident 
lookout,  and  were  not  even  aware  of  bis  pres- 
ence, although  he  was  carrying  a  lighted  lan- 
tern as  he  met  and  passed  close  by  the  engine. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1318.] 

Burch,  Porter,  and  Dawson,  JJ.,  dissenting. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  D.  H.  Griffith  against  the  Atchi- 
son, TopektL  ic  Santa  ¥6  Railway  Company. 
Judgmeut  for  plaintiff,  and  defendant  ap- 
peals.   Amrmed. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Soott.  and 
Uarlow  Hurley,  all  of  Topeka,  for  appellant. 
David  F.  Carson,  of  Kansas  City,  and  J.  E. 
Crawford,  of  Bskrldge,  for  appellee. 

DAWSON,  J.  The  plaintiff  recovtaeed 
judgment  against  the  defendant  for  injuries 
sustained  by  blm  in  the  Santa  F^  Railway 
switchyard  at  Atchison.  He  was  en  route 
from  Hiawatha  to  Eskridge,  traveling  by  a 
freight  train  on  a  shipper's  pass  and  accom- 
panying a  carload  of  his  live  stock  and 
household  goods.  He  and  his  car  journeyed 
to  Atchison  over  the  Missouri  Pacific,  ^lere 
it  was  necessary  to  change  to  the  Santa  F6. 
As  the  fright  train  which  was  to  take  blm 
and  his  car  to  Eslcrldge  was  coming  into  the 
yards  at  Atchison  from  the  east  about  10 
o'clock  at  night  he  was  directed  by  the  yard- 
master  to  walk  eastward  between  the  track 
oa  which  the  freight  train  was  approadhtng 
and  another  parallel  track  aboiit  8  or  9  feet 
distant  on  the  north.  The  purpose  of  abid- 
ing the  plaintiff  in  that  direction  was  that  be 
mlglit  reach  the  caboose  in  whldi  he  was  to 
ride.  As  he  walked  ^stward  be  passed  an 
engine  standing  on  the  track  at  his  left  and 
tbe  freight  train  was  moving  westward  on 
his  right  Tbe  plaintiff  was  cartylog  a  lan- 
tem,  and  was  keeping  some  distance  from 
the  moving  freight  train  passing  him  on  bla 
right  and  he  was  somewhat  too  close  to  the 
track  on  his  left  when,  without  any  warning 
heard  by  tbe  plaintiff,  the  engine  which  he 
had  passed  on  bis  left  waa  started  east- 
ward; It  overtook  and  struck  him,  knocked 
him  down,  and  dragged  him  for  some  dis- 
tance.   He  was  braised  severely  and  varloua- 


4s>For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Ke7-Numb«red  Digests  and^  Indexes 
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ly.  He  was  assisted  Into  the  caboose  by  tbe 
defendant's  employ^  and  later  taken  to  an 
Atchison  hospital.  Next  day  he  came  to  the 
defendant's  hospital  in  Topeka  in  company 
with  the  defendant's  claim  ageot  There  he 
signed  certain  pax>ers,  settling  and  releasing 
any  claim  which  he  might  have  against  the 
railroad  company,  for  the  sum  of  $15,  after 
which  he  departed  for  his  home,  and  some 
months  later  he  brought  and  successfully 
maintained  this  action. 

LI]  The  defendant  contended  below,  and 
stUl  contends,  that  he  was  injured  through 
his  own  negligence  and  without  the  fault  of 
the  defendant,  and  that  he  had  settled  and 
released  any  claim  which  he  might  have  had 
against  the  railroad  company,  and  had  been 
paid  in  full  therefor.  To  overcome  the  plea 
of  satisfaction  and  release,  the  plaintiff  al- 
leged that  the  defendant's  claim  agent  de- 
ceived him,  falsely  and  fraudulently  repre- 
senting to  him  that  he  would  not  be  permitted 
to  leave  the  hospital  nor  to  go  home  nntll  he 
had  signed  the  papers,  and  represented  that 
the  papers  related  to  his  release  from  the 
hospital ;  that  the  plaintiff  at  the  time  was 
suffering  great  agony  in  body  and  mind  from 
bis  Injuries,  and  Incapable  of  transacting 
business,  all  of  which  the  claim  agent  well 
knew,  and  that  the  claim  agent  told  him 
that  the  $15  was  merely  to  pay  his  way 
home,  and  that  the  receipt  which  he  was  in- 
duced to  sign  was  merely  an  acknowledg- 
ment of  the  money  furnished  by  the  company 
for  that  purpose ;  and  that  he  never  had  pos- 
session of  the  papers,  and  did  not  read  them, 
and  that  their  true  Import  was  never  ex- 
plained to  him.  The  plaintiff's  evidence 
touching  the  execution  of  tbe  papers  and  the 
payment  of  the  $15  was  in  harmony  with  his 
pleading,  and  the  Jury  chose  to  b^eve  him, 
although  the  contract  of  settlement  and  re- 
lease for  his  damages  sustained  and  the  ac- 
knowledgment of  receipt  of  $15  In  full  satis- 
faction thereof  contained  a  recital  written  by 
the  plaintiff  himself,  In  clear,  legible,  busi- 
nesslike handwriting: 

"I  have  read  the  above  voucher,  receipt  and 
release  and  fully  understand  the  same. 

"D.  B.  Griffith." 

The  special  findings  harmonize  with  the 
plaintUTs  evidence  on  this  phase  of  the  law- 
suit. Appellant  argues  with  considerable 
force  that  the  settlement  and  release  were 
valid  and  binding;  but  a  majority  of  the 
court  are  not  disposed  to  attach  much  weight 
to  these  "hurry-up"  settlements  of  damage 
claims  for  trifling  considerations,  and  are  of 
opinion  that  all  the  facts  surrounding  the 
transaction  of  settlement  and  satisfaction 
presented  a  fair  question  for  the  Jury,  and 
that  Its  determination  may  not  be  disturbed. 

[2]  Turning,  then,  to  appellant's  contention 
that  the  plaintlfTs  Injuries  were  caused  sole- 
ly by  his  own  negligence,  the  Jury  found: 

"(10)  If  you  find  that  the  defendant  was  guilty 
of  any  neeligence  that  caused  the  injury  to  the 
plaintiff,  then  state  fully  of  what  that  negligoice 
consisted.    Ans^wer:  First,  in  that  the  yardmas- 


ter  directed  plaintiff  to  go  alone  down  through 
the  yard  at  night;  second,  that  the  engine  crew 
did  not  keep  sufficient  lookout." 

The  court  Inclines  to  the  opinion  that  the 
first  proposition  upon  which  the  Jury  based 
the  defendant's  negligence  is  not  good,  but 
that  the' latter,  "that  the  engine  crew  did  not 
keep  a  sufficient  lookout,"  may  pass  muster. 
There  was  no  negligence  on  the  part  of  the 
yardmaster  In  directing  the  plaintiff  to  go 
alone  down  through  the  yard  at  night. 
Freight  trains  must  run  at  night,  and  they 
must  stop  where  their  work  Is  to  be  done, 
and  this  may  be  anywhere  thronghout  the 
wide  areas  of  a  modern  railroad  switchyard. 
They  cannot  be  expected  to  stop  at  station 
platforms,  and  our  statute  spedflcally  ex- 
cuses them  from  stopping  thereat,  even  to 
permit  passengers  to  get  aboard.    It  reads: 

"That  all  freight  trains  to  which  a  caboose  is 
attached  shall  be  obUged  to  transport,  upon  the 
same  terms  and  conditions  as  passenger  trains, 
all  passengers  who  desire  to  travel  thereon  and 
who  are  above  the  age  of  fifteen  years,  or  who, 
if  under  fifteen  years,  are  accompanied  by  a 
parent  or  pnardian  or  other  competent  person, 
but  DO  freight  train  shall  be  required  to  stop 
to  receive  or  discharge  any  passenger  at  any 
other  point  other  than  where  such  freight  train 
may  stop ;  nor  shall  it  be  necessary  to  stop 
the  caboose  of  such  trains  at  the  depot  to  receive 
and  discharge  passengers:  Provided,  that  on 
such  trains  the  railroad  companies  shall  only  be 
liable  for  their  gross  negligence:  And  provided 
further,  that  this  act  shall  not  be  constraed  to 
apply  to  freight  trains  on  main  lines,  the  most 
of  which  trains  shall  be  composed  of  cars  loaded 
with  live  stock."    Gen.  Stat.  1015,  g  8536. 

[3]  The  path  down  which  the  yardmaster 
directed  the  plaintiff  was  about  5  feet  wide 
in  the  clear  betweaa  the  engine  and  the 
freight  train  after  allowing  the  maximum  es- 
timate for  the  projection  of  the  vehicles  on 
each  side  of  the  tracks.  There  was  plenty  of 
safe  space  between  the  tracks  and  between 
the  engine  and  the  freight  train  for  one  fa- 
miliar with  railroad  freightyards,  and  a  man 
who  is  traveling  by  freight  trains  where  a 
change  of  railroads  in  a  switchyard  at  night 
must  be  made  Is  necessarily  assumed  to  have 
sufficient  familiarity  with  such  circumstanc- 
es and  surroundings  that  be  will  not  lose  his 
presence  of  mind  and  thereby  get  Into  danger 
and  be  Injured,  and  this  verdict  could  not 
stand  on  the  first  ground  of  negligence  nam- 
ed by  the  jury.  But  the  second  finding  of 
negligence,  "that  the  engine  crew  did  not 
keep  sufficient  lookout,"  seems  sufficient  to 
sustain  the  verdict.    The  plaintiff  testified: 

"I  had  a  lighted  lantern  in  my  arm.  I  pro- 
ceeded east.  •  •  •  The  engine  pulling  the 
train  that  I  was  to  board  was  coming.  •  •  • 
The  engine  to  this  train  passed  me  west  bound. 
•  •  •  It  is  between  8  and  9  feet  between  the 
rails.  I  passed  another  engine  on  the  way  down 
before  I  was  hurt.  It  was  the  switch  engine. 
'niere  was  a  man  on  tiie  side  next  to  me  looking 
out  of  the  cab.  The  engine  was  headed  west  in 
a  direction  opposite  to  that  which  I  was  going. 
The  man  was  looking  west.  I  passed  right  under 
him.  The  engine  was  standing  still.  »  •  • 
When  I  passed  this  man  there  I  had  a  lantern 
on  my  left  arm.  I  bad  it  about  54  feet  or  steps 
past  that  engine  before  I  was  hurt.  Q.  What 
happened  when  you  got  abont  that  point,  54  or 
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66  steps  down  there?  A.  I  know  I  was  hit 
down  by  something.  Q.  What  was  that  some- 
thing that  hit  you  down?  A.  That  switch  engine. 
*  *  *  When  I  passed  this  engine  it  was  right 
behind.  I  did  not  bear  any  bell  rang  or  whistle 
blown.  •  •  •  The  engine  was  standing  at  a 
water  crane  when  I  passed  it.  I  saw  one  man 
looking  down  from  the  cab  when  I  passed  the 
engine.  H6  was  looking  west  the  opposite  di- 
rection from  which  I  was  going." 

Part  ot  defendant's  «Tldenoe  logically  har- 
monizes with  plalntlfTs  evidence  and  with 
the  jury's  second  finding  of  negligence.  The 
engineer  and  flreinan  of  the  engine  which 
Btrnck  the  plaintiff  testified  that  they  did  not 
see  the  plaintiff,  not  even  as  he  came  towards 
them  carrying  a  lantern.  The  fireman  testi- 
fied: 

"When  we  were  standinj;  there  I  was  sitting 
on  the  left  side  of  the  engine,  the  south  side.  I 
did  not  see  the  plaintiff  or  anybody  with  a  lan- 
tern pass  my  engine  going  east.  I  was  looking 
west.  As  we  got  ready  to  start  east  I  was  ring- 
ing the  beil  and  looking  back  east  the  direction 
we  were  going.  I  did  not  see  anybody  on  or  near 
the  track." 

As  the  engine  men  without  the  slightest 
effort  could  have  discovered  the  plaintiff  as 
he  came  towards  them  and  passed  them  with 
his  lighted  lantern,  the  court  cannot  disturb 
the  Jury's  finding  that  the  engine  crew  did 
not  keep  a  sufficient  lookout.  This  finding 
fairly  Implies  that  the  engine  crew  did  not 
warn  the  plaintiff.  A  majority  of  the  court 
hold  that  there  was  a  duty  to  keep  this  look- 
out, and  to  warn  the  plaintiff,  and  the  Judg- 
ment Is  affirmed. 

JOnNSTON,  O.  J.,  and  MASON,  WEST, 
and  MAIiSHAUJ,  JJ.,  concurring.  BURCH, 
J.,  dissents. 

■DAWSON,  J.  I  am  of  the  opinion  that  the 
plaintlfTs  Injuries  were  caused  almost  en- 
tirely by  his  own  negligence ;  I  think  the 
statute  quoted  In  the  opinion  governs  the 
company's  duty  to  a  passenger  traveling  by 
freight  trains,  and  that  the  defendant  was 
not  guilty  of  gross  negligence.  I,  therefore, 
dissent 

POKTER,  J.,  concurs  In  this  dissent 


PETTIJOHN  T.    ST.    PAUL    FIRE   &   MA- 
RINE INS.  CO.     (No.  20674.) 

(Supreme  Court  of  Kansas.     May  12,  1917.) 

(Syllabut  hy  tK«  Court.) 

1.  Inscbance  ®=5336<2)  —  FiBE  Inbubanok  — 
AVOIDANCI— Adoitionaj,  Insukance. 
A  provision  in  a  fire  insurance  policy  that 
the  taking  of  other  insurance  without  the  con- 
sent of  the  secretary  and  general  agent  of  the 
insurer  shall  avoid  the  entire  policy  is  binding 
on  the  parties,  and  the  taking  of  addition^ 
insurance  without  such  consent  defeats  a  re- 
covery under  the  policy,  unless  the  conditi<»i 
has  been  waived  or  abrogated  by  an  authorized 
officer  or  agent  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fS  867,  868.] 


2.  iNSDBANCjt  «=>78,  378(3),  388(aj— "GsK«B- 

AL  Aoewt"  —  Knowuedob  or  Age.'vt  — 

Waivkb  OF  CoNDinoir. 
A  local  soliciting  agent  without  anthoritr 
to  write  or  issue  pohcies,  iMit  who  merely  pro- 
cures  applications,  collects  premiums  and  aooie- 
timcs  dchvers  policies  when  payments  are  made, 
is  not  a  general  agent  of  the  insurer,  and  his 
knowledge  that  other  insurance  bad  been  sabse- 
quently  taken  is  not  chargeable  to  the  insurer; 
nor  did  the  insurer  herein  in  any  way  waive  or 
abrogate  the  condition  which  was  violated  by 
the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g|  99,  100,  969,  971,  973,  874,  977- 
997,  1027. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Agency  oc 
Agent] 

Johnston,  C.  J.,  and  West  J-,  dissenting. 

Appeal  from  District  Court,  Nortoa 
County. 

Action  by  B.  W.  Pettljohn  against  the  St 
Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  enter  Judgment  for  defendant 

Robert  W.  Hemphill,  of  Norton,  and 
Foulke,  Matson  &  Wall,  of  Wichita,  for  ap- 
pellant I*  H.  Wilder,  of  Norton,  for  appel- 
lee. 

JOHNSTON,  O.  J.  m  an  action  brought 
by  B.  W.  Pettljohn  against  the  St  Patul 
tire  &  Marine  Insurance  Company  upon  a 
policy  of  first  Insurance  upon  plaintiff's  farm 
property,  the  latter  recovered  Judgment,  and 
the  defendant  appeals.  The  trial  was  by 
the  court  alone,  a  Jury  having  been  waived, 

Defendant  refused  to  pay  the  loss  on  the 
ground  that  plaintiff  had  violated  a  provl* 
slon  of  the  jiollcy  that  It  should  be — 
"void  at  the  election  of  the  company,  if  with- 
out the  consent  of  the  secretary  or  general 
agent  of  the  company  indorsed  hereon,  any  oth- 
er insurance  is  now  or  shall  hereafter  be  taken 
out  on  any  of  the  property  above  described." 

Another  provision  stated  In  the  policy  was: 
"This  policy  is  granted  upon  and  with  refer- 
ence to  the  above  conditions,  hmitations  and 
requirements;  and  no  local  or  soliciting  agent 
of  this  company  shall  have  power  to  change, 
modify  or  waive  any  of  the  same." 

Van  Arsdale  &  Osborne  were  the  general 
agents  of  the  company  at  Wichita,  and  Wil- 
liam Weikert  was  the  representative  of  de- 
fendant at  Norton,  through  whom  plaintiff 
had  procured  his  policy.  On  January  24, 
1910,  the  policy  was  issued,  and  the  fire 
catusing  a  total  loss  occurred  December  3, 
1914.  In  August,  1911,  plaintiff  took  out  a 
policy  on  the  same  property  In  the  Spring- 
field Fire  &  Marine  Insurance  Company, 
providing  $1,000  additional  Insurance,  and 
after  the  fire  the  full  amount  of  that  policy 
was  paid.  Plaintiff  testified  that  before  he 
secured  the  Springfield  policy  Weikert  had 
told  plaintiff  he  could  carry  more  Insurance 
on  his  property,  and  asked  him  for  the  busi- 
ness; that  i^alntlff  informed  him  that  be  de- 
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sired  the  additional  Insurance  to  be  in  some 
other  company;  and  that  after  the  Spring- 
field policy  was  obtained  he  Informed  Wel- 
kert  of  the  fact  and  the  latter  expressed  re- 
gret In  not  getting  the  additional  business. 
Welkert  testified  to  the  contrary,  stating 
that  he  first  heard  of  the  Springfield  policy 
after  the  fire  while  making  his  investiga- 
tions to  adjust  the  loss.  The  policy  issued  by 
defendant  covered  losses  by  storms  as  well 
as  from  fires.  At  the  trial  a  proof  of  loss 
under  that  part  of  the  policy  dated  April  24, 
1913,  was  introduced,  wherein  It  was  re- 
cited that  there  was  no  other  insurance  on 
tbe  property.  It  appears  that  Welkert  had 
been  the  agent  of  defendant  at  Norton  for 
12  or  13  years,  that  he  took  applications  for 
Insurance  and  adjusted  losses  on  farm  prop- 
erty, and  he  had  authority  to  issue  certain 
kinds  of  policies  on  city  property.  His  ter- 
ritory extended  from  Salina  to  the  Cidorado 
line.  Estimates  as  to  the  value  of  the  prop- 
erty destroyed  varied.  In  his  application  for 
the  policy  in  controversy  plaintiff  placed  the 
value  at  $1,800;  in  his  application  to  the 
Springfield  company  he  valued  it  at  13,000, 
and  he  testified  that  the  property  cost  him 
from  $2,500  to  $3,000.  Other  witnesses  made 
estimates  varying  from  $1,165  to  $2,285. 
After  the  refusal  to  pay  the  loss  the  de- 
fendant tendered  to  plaintiff  the  amount, 
•with  Interest,  which  he  had  paid  in  premi- 
ums, and  this  plaintiff  refused. 

[1]  It  is  contended  that  the  taking  out  of 
additional  insurance  without  the  consent  of 
the  company  and  in  violation  of  the  condi- 
tions of  the  policy  defeats  a  recovery.  As 
overinsu ranee  might  lead  to  carelessness  or 
fraud,  such  limitations  in  contracts  of  in- 
surance are  not  unreasonable  nor  invalid.  It 
has  been  held  that  provisions  of  the  diarac- 
ter  in  question  are  enforceable  where  they 
have  not  been  waived  or  otherwise  abrogated. 
Assurance  Ck).  v.  Norwood,  57  Kan.  610,  47 
Pac.  529.  The  questions  then  arise:  Has 
consent  been  given,  or  has  the  limitation  in 
the  policy  been  waived  or  abrogated  by  the 
company?  It  is  conceded  that  consent  for 
other  insurance  was  not  indorsed  on  the 
policy,  but  stipulations  of  this  character  may 
be  waived  or  changed  even  by  parol  if  done 
by  authorized  agents.  Insurance  Co.  v.  Mun- 
ger,  49  Kan.  178,  30  Pac.  120. 

[2]  The  plaintiff  relied  on  the  knowledge 
and  action  of  the  agent  Welkert,  and  it  is 
Insisted  that  be  should  be  treated  as  a  gen- 
eral agent,  and  that  waiver  by  him  is  in  ef- 
fect a  waiver  by  the  company.  There  is  tes- 
timony to  the  effect  that  Welkert  was  a  so- 
liciting agent,  taking  applications  for  insur- 
ance ott  farm  property,  forwarding  them  to 
the  company  which  Issued  the  policies,  and 
he  collected  the  premiums  and  generally  de- 
livered the  policies  to  the  insured.  He  was 
recording  agent  for  the  Insurance  of  city 
property,  and  for  a  number  of  years  had  act- 
ed for  the  company  in  adjusting  losses  in  a 
large  district  which  extended  from  Salina  to 


the  Colorado  line,  almost  oae-tliird  of  the 
state,  but  the  losses  adjusted  were  largely 
losses  from  hall.  It  appears  from  plaintiff's 
testimony  that  he  talked  with  Welkert  about 
iaklng  additional  insurance  about  the  time 
that  the  policy  in  question  was  Issued,  and 
Welkert  then  told  plaintiff  that  more  insur- 
ance could  be  carried  on  the  property,  and  he 
suggested  to  plaintiff  that  he  would  like  to 
have  the  business.  Plaintiff  told  him  that  he 
would  feel  safer  to  have  the  insurance  in 
two  companies.  About  ten  days  after  taking 
out  the  additional  Insurance  plaintiff  told 
Welkert  that  it  had  been  issued,  and  the  lat- 
ter's  only  response  was  that  he  was  sorry  to 
lose  the  business.  The  additional  insurance 
was  taken  out  more  than  three  years  before 
the  fire  occurred.  In  his  testimony  Welkert 
stated  that  he  did  not  remember  such  con- 
versations, and  that  he  really  did  not  know 
about  the  additional  insurance  until  after  tbe 
fire  occurred.  As  the  findings  and  verdict 
were  in  favor  of  the  plaintiff,  the  plaintiffs 
version  of  the  matters  in  dispute  must  be  ac- 
cepted as  troa 

There  still  remains  the  question  whether 
Welkert  can  be  regarded  as  a  general  agent 
of  tl»e  company  with  authority  to  acoept  no- 
tices, make  agreements,  and  waive  provisions 
in  the  contract  of  insurance.  The  insurance, 
as  we  have  seen,  was  upon  farm  property, 
and  the  policies  were- not  wrlttMi  or  issned 
by  Welkert.  As  to  that  dnss  of  property  he 
was  merely  a  soliciting  agent.  He  had  wider 
authority  aft  to  dty  property  upon  wliich  he 
wrote  and  issued  policies.  He  did  adjust 
losses  on  farm  property,  and  had  done  so  for 
a  period  of  about  four  years  prior  to  the  fire. 
In  the  policy  It  was  stipulated  that  a  local  or 
soliciting  agent  could  not  change,  modify,  or 
waive  any  of  the  conditions  or  limitations  of 
the  contract,  and  the  court  is  of  opinion  that 
neither  the  knowledge  nor  action  of  Welkert 
operated  as  a  waiver  of  the  limitation 
against  the  taking  of  additional  insurance. 
The  stipulation  as  to  additional  Insurance 
was  an  essential  condition  of  the  contract 
which  had  been  accep^  by  the  Insured,  and 
he  could  not  reject  or  defeat  it  by  a  notice  to 
or  the  knowledge  of  one  who  was  without  au- 
thority to  issue  policies  or  to  cancel  and 
make  contracts.  Insurance  Co.  v.  Gibbons,  43 
Kan.  15,  22  Pac.  1010 ;  Assurance  Co.  v.  Nor- 
wood, 57  Kaa  610,  47  Pac.  529;  Assuranoe 
Co.  V.  Building  Association,  183  U.  S.  308,  22 
Sup.  Ct.  133,  46  L.  Ed.  213 ;  3  Cooley's  Brlefe 
on  Tjaw  of  Insurance,  p.  2484. 

It  has  been  held  that  a  company  may  be 
bound  by  the  knowledge  and  acts  of  a  local 
soliciting  agent  as  to  past  or  present  condi- 
tions (Insurance  Co.  v.  We*s,  46  Kan.  751, 
26  Pac.  410;  Cue  v.  Insurance  Co.,  89  Kan. 
90,  130  Pac.  664,  44  L.  R.  A.  [N.  S.]  1218) : 
but  such  local  agent  is  without  power  to 
waive  future  conditions,  and  the  company 
cannot  be  estopped  by  the  knowledge  of  the 
agent  that  the  assured  intended  thereafter  to 
take  other  Insurance.    The  c6ncIusio|M>f  the    ^ 
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court  la  that  tbe  restriction  on  additional  in- 
surance without  the  consent  of  the  insurer 
was  a  material  part  of  the  contract,  and 
granting  that  Weikert,  the  agent,  had  knowl- 
edge that  added  insurance  had  been  taken 
out  his  knowledge  did  not  bind  the  company. 
It  does  not  appear  that  the  notice  given  to 
him  was  communicated  to  the  officers  of  the 
company,  and  the  mere  fact  that  after  the 
Are  the  adjuster  conferred  with  him  as  to 
the  value  of  the  building  destroyed  or  the 
amount  necessary  to  restore  it  did  not  waive 
the  violated  condition.  In  view  of  the  de- 
cision reached,  the  other  questions  presented 
are  not  material. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
in  favor  of  the  defendant. 

BUROH,  MASON,  PORTER,  MABSHAIjL, 
and  DAWSON,  JX,  concurring. 

JOHNSTON,  C.  J.  (dissenting).  In  my 
opinion  the  notice  to  Weikert  should  be  re- 
garded as  a  notice  to  the  company.  He  was 
more  than  a  local  soliciting  agent  of  the  com- 
pany. In  addition  to  soliciting  insurance,  be 
collected  premiums,  delivered  policies,  and 
was  intrusted  with  broad  powers  in  the  ad- 
justment of  losses.  Forfeitures  are  r^ug- 
nant  to  a  sense  of  Justice,  and  courts  should 
resort  to  any  reasonable  rule  of  interpreta- 
tion that  will  avoid  them.  In  view  of  the 
powers  vested  In  and  exercised  by  Weikett, 
and  tbe  fact  that  be  sought  to  place  addition- 
al insurance  on  the  property  and  had  knowl- 
edge of  It  ft>r  more  than  three  years  before 
tbe  fire  occurred,  the  condition  should  be 
deemed  to  be  waived  and  tbe  company  es- 
topped to  Insist  on  a  forfeiture.  Insurance 
Co.  V.  Gray,  43  Kan.  49T,  23  Pac.  637;  Hnlan 
V.  Insurance  Oo.,  80  Kan.  127,  102  Pac.  52; 
Cue  V.  Insurance  Ca,  89  Kan.  90,  130  Pac. 
664,  44  L.  R.  A.  (N.  S.)  1218.  After  learning 
of  tbe  flre  Weikert  sent  for  plaintiff  to  meet 
the  adjuster  of  the  company  and  fix  up  the 
loss.  Tbe  meeting  occurred,  and  the  com- 
pany obtained  information  from  plaintiff  re- 
specting tbe  property  destroyed,  tbe  extent 
and  value  of  his  loss,  and  they  conferred  to- 
gether as  to  the  cost  of  rebuilding  tbe  housa 
This  action  by  the  company  is  of  itself  suf- 
ficient to  constitute  a  waiver  of  the  forfei- 
ture. Assurance  Co.  v.  Bradford,  60  Kan.  82. 
55  Pac.  335;  Despaln  v.  Insurance  Co.,  81 
Kan.  722,  106  Pac  1027. 

WEST,  J.,  Joins  in  this  dissent 


EVERHART  V.  WELCH.    (No.  20886.)* 
(Supreme  Court  of  Kansas.    .May  12,  1917.) 

(SylUiiut  Iv  tk«  Court.) 

1.  ANIMALS   <e=320%.    New,   vol.   20   Key-No. 

Series— Bbbbdikq    Animals— Registration. 

In  this  state   registrntion   of  breeding   ani- 

m-ils  is  resistrption  conformably  to   the   stat- 


ute, which  adopts  as  the  standard  the  stud 
books  of  the  various  horse  pedigree  registry  aa- 
sodations  recognized  by  the  United  States  De- 
partment of  Agriculture,  and  none  others. 

2.  Fbadd  «=>27  —  Fbatjdtjxknt  Repbxsewta- 

TIONB  —  REOISTKATION    09  ANIMAI.  —  CON- 
STRUCTION. 

A  representation,  made  to  induce  the  sale 
of  a  stallion,  that  he  was  a  registered  Percheroa, 
was  a  representation  that  he  was  a  Percfaeron 
regularly  registered  conformably  to  the  statutory 
standard. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S  8.] 

3.  B*RAtTD  «=»65(1)— Frattduibht  Repbksbj*- 
TATIONS  —  RBOISIBATIOir  Or  ANntAI.  —  In- 

STKUCnOH. 

Criticiams  of  instructions  to  the  jury  con- 
sidered, and  held  to  be  without  substantial  merit. 

[Ed.  Note.— For  other  cases,  see  BYaud,  Cent. 
Dig.  Si  72-74.] 

Appeal  from  District  Court  Pottawatomie 
County.     • 

Action  by  A.  M.  Everbart  against  GUnt 
Welch.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Maurice  Murphy',  of  St  Marys,  A.  E. 
Crane,  of  Atchison,  Oscar  Raines,  of  Oafca- 
loosa,  R.  P.  Hayden  and  Geo.  P.  Hayden, 
both  of  Topeka,  and  Robert  S.  Heizer,  <^ 
Osage  City,  for  ai^ellan^  C.  B.  Daughters, 
of  Manhattan,  and  E.  M.  Brunner,  of  Wame- 
go,  for  appellee. 


BtlROH,  J.  The  action  was  one  for  dam- 
ages for  false  representations  made  by  tlie 
defendant  to  induce  the  plaintiff  to  purchase 
a  stallion.  The  plaintiff  recovered  and  the 
defendant  appeals. 

'  The  petition  alleged  that  the  defendant 
represented  tbe  animal  was  a  regularly  reg- 
istered Percheron  stallion  and  the  certificate 
of  registration  was  all  right  except  a  mistake 
as  to  the  date  of  foaling,  which  the  defend- 
ant would  have  corrected.  Relying  on  the 
representations,  tbe  plaintiff  purchasM  the 
stallion  near  the  beginning  of  the  season  for 
use,  and  advertised  him  as  a  regularly  regis- 
tered Percheron.  The  representations  wwe 
false,  and  the  plaintiff  was  obliged  to  with- 
draw the  stallion  from  service. 

[1 , 2]  At  the  time  the  stallion  was  purchas- 
ed, the  state  law  required  every  person  stand- 
ing a  stallion  to  cause  the  name,  description, 
and  pedigree  of  the  stallion  to  be  enrolled 
with  the  state  live  stock  registry  board,  and 
to  procure  a  certificate  of  such  enrollment, 
designated  in  some  sections  of  the  statute  as 
a  license  certificate.  The  license  certificate 
for  a  pure-bred  stallion  contained  tbe  follow- 
ing, besides  other  information:  Certificate 
number,  registration  number,  breed,  and 
pedigree.  A  copy  of  the  certificate  was  re- 
quired to  be  posted  over  tbe  main  door  of 
the  bam  where  the  stalllcm  was  kept  and  to 
be  Inserted  In  all  bills,  posters,  and  advert 
Osements.    Gen.   Stat   1909,   §{   9075,   9078- 
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9080.    Th€  statute  also  contained  the  tol- 
lowing  proTlsloii: 

"The  officers  of  the  live  stock  registry  board, 
whose  duty  it  shall  be  to  examine  and  pass  upon 
the  merits  of  each  pedigree  submitted,  shall 
use  as  their  standard  the  stud  books  and  signa- 
tures of  the  duly  authoriised  presidents  and  sec- 
rrtaries  respectively  of  the  various  horse  pedi- 
gree registry  associations,  societies  or  companies 
recognized  by  the  United  States  Department  of 
Agriculture,  Washington,  D.  O.,  and  shall  accept 
as  pure  bred,  and  entitled  to  a  license  certificate 
as  such,  each  stalHwi  for  which  a  correct  pedi- 
gree registry  certificate  is  furnished  beating  the 
signature  of  the  president  and  secretary  of  a 
government  recogmzed  and  approved  stud  book." 
Section  9077. 

The  proof  was  that  the  stallion  was  a 
three^narter  bred  Percheron,  wa?  ineligible 
to  registration  in  standard  stud  books,  and 
was  Ineligible  to  certification  by  the  state 
live  stock  registry  board  as  other  than  grade. 
The  stallion  was  registered  In  the  American 
Horse  Registry  Association  of  Des  M<4nes, 
Iowa,  an  association  which  the  state  board 
cannot  recognize,  and  which,  whatever  the 
purpose  of  Its  organization,  readily  lends  it- 
self to  the  perpetration  of  fraud  In  the  sale 
of  breeding  animals.  Here  are  some  of  the 
qualifications  for  registration: 

"6.  All  stallions  or  mares  that  are  15%  hands 
high  or  over  and  will  weigh  1,500  pounds  or 
more  and  can  walk  a  mile  in  15  minutes  or  bet- 
ter. 

"7.  Any  stallion  that  can  start  and  draw  a 
load  of  3  tons  one  rod  on  a  4  wheeled  wagon 
on  a  level  dirt  road,  provided  the  horse  is  a 
three-fourth  blood  or  better  of  any  recognized 
draft  breed. 

"8.  Any  stallion  or  mare  that  has  taken  any 
premium  in  draft  classes  at  any  fair,  provided 
the  animal  will  weigh  1.500  pounds  or  over  and 
is  up  to  ^andard  in  other  requirements." 

Certificates  of  registration  of  stallions  may 
be  obtained  from  this  association  for  ten 
dollars.  By  Joining  the  association  you  can 
get  certificates  at  half  price.  The  defendant, 
who  has  been  In  the  horse  business  all  his 
life,  testified  on  cross-examination  as  fol- 
lows; 

"Q;  You  knew  their  terms? 

"A.  Yes,  sir. 

"Q.  You  know  that  they  claimed  to  register 
all  kinds  of  horses  under  heaven? 

"A.  Yes,  sir. 

"Q.  Do  they  register  the  breed? 

"A.  They  register  as  to  the  conformation. 

"Q.  Do  you  say  that  you  believed  that  was  a 
regularly  recognized  registration  when  you  turn- 
ed that  certificate  over  to  Everhart? 

"A.  That  is  where  I  bad  him  registered,  and 
that  is  the  way  I  traded  him  oH." 

The  evasion  of  the  last  question  by  the  last 
answer  Is  significant.  The  defendant  testi- 
fied he  told  the  plaintiff  the  stalllrai  was  reg- 
istered in  the  Iowa  horse  registry  associa- 
tion ;  papers  could  not  be  given  because  there 
was  a  mistake  as  to  the  stallion's  age.  He 
said  nothing  else  about  registration,  and  he 
said  nothing  about  the  stallion  being  a  full- 
blood  Percheron  or  a  regularly  registered  Per- 
cheron. The  plaintiff's  testimony  indicated 
that  the  talk  was  about  breed  and  pedigree. 
He  told  the  defendant  he  wanted  a  horse 
with  a  good  pedigree ;  that  was  what  he  was 


needing  blm  for.  The  defendant  said  the 
stallion  was  a  registered  Percheron,  a  regis- 
tered Percheron  which  the  state  would  back. 
He  had  such  papers.  The  paper  was  the  ped- 
igree of  the  horse.  The  pedigree  needed  cor- 
rection, however,  and  It  would  be  sent  In  to 
be  corrected.  The  American  Horse  Registry 
Association  of  Des  Moines,  Iowa,  was  not 
mentioned.  The  plaintiff  testified  further  as 
fcdlows: 

"Q.  Anything  said  about  the  state  registra- 
tion? 

"A.  I  asked  him  whether  he  had  had  him  ex- 
amined by  the  state  man,  and  he  said  he  bad. 
X  wanted  to  see  the  certificate  that  he  had  from 
the  state  man,  and  he  said  that  he  would  not 
get  it  until  he  got  the  matter  straightened  up 
with  the  registration  company." 

In  the  Instmctlons  to  the  Jury  the  court 
stated  the  defendant's  claims,  and  told  the 
Jury  they  should  return  a  verdict  for  the 
defendant  If  they  found  the  facts  to  be  as  he 
testified.  In  stating  the  plaintiff's  claims  to 
the  Jury  the  court  said: 

"That  for  the  purpose  of  inducing  the  plaintiff 
to  accept  the  stallion  at  the  agreed  price  the 
defendant  falsely  represented  to  the  plaintiff 
that  the  said  stallion  was  a  Percheron  stallion 
regularly  registered  under  the  requirements  of 
the  laws  of  the  state  of  Kansas ;  that  the  plain- 
tiff believed  the  representations  of  the  defendant 
to  be  true,  and  relied  thereon  and  purchased  the 
stallion  at  the  agreed  price,  but  that  in  truth 
and  in  fact  the  said  ^stallion  was  not  so  regis- 
tered, and  was  not  eligible  to  registration  in  the 
state  of  Kansas  as  claimed  and  warranted  by  the 
defendant ;  and  that  the  defendant  so  knew  at 
the  time  of  his  misrepresentations." 

The  court  farther  Instructed  the  Jury  as 
follows: 

"If  you  find  from  the  evidence  in  the  case 
that  at  the  time  the  defendant  sold  the  stallion 
to  the  plaintiff  he  warranted  such  stallion  to 
be  regularly  registered  under  the  laws  of  the 
state  of  Kansas  as  a  Percheron  stallion,  and  that 
such  warranty  was  not  true,  and  that  by  reason 
thereof  the  plaintiff  was  damaged  ther^y,  then 
you  will  return  a  verdict  for  the  plaintiff." 

The  defendant  contends  that  the  allegation 
of  the  petition  that  the  stallloa  was  a  "regu- 
larly registered  Percheron"  was  not  proved, 
that  the  court  was  not  authorized  to  bring 
Into  the  case  registration  under  the  require- 
ments of  the  laws  of  the  state  »t  Kansas, 
and  that  the  court  transformed  the  cause 
from  one  for  false  representations  to  one  for 
breach  of  warranty.  Judging  from  the  rec- 
ord alone,  and  not  from  experience,  the 
court  Is  inclined  to  the  opinion  that  points 
like  these  would  be  fine  points  in  a  horse 
trade.  However  this  may  be,  the  affair  be- 
tween the  plaintiff  and  the  defendant  has 
now  lapsed  into  a  common  court  proceeding, 
and  the  crude  and  callous  standard  of  sub- 
stantial Justice  will  have  to  be  applied. 

[3]  The  issue  was  fraud,  and  clear  proof 
of  the  substance  of  the  issue  was  sufficient. 
There  is  rej^ratlon  of  breeding  animals,  or 
there  Is  not  Fake  registration  of  the  kind 
dealt  In  by  the  defendant  cannot  be  recog- 
nized as  registration.  A  registered  stallion 
is  a  stallion  regularly  registered  OMifonnably 
to  the  statutory  standard.    While  the  in- 
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strucdon  stating  the  plaintiff's  claim  might 
have  been  more  carefully  phrased,  the  mean- 
ing was  clear,  and  the  court  added  nothing  to 
the  force  of  the  pleaded  representation  which 
the  law  did  not  attach  to  It  Proof  that  the 
stallion  was  represented  to  be  a  "registered 
Percheron,"  and  a  "registered  Percheron 
which  the  state  would  back,"  sustained  the 
charge  that  the  stallion  was  represented  to 
be  a  regularly  re(glstered  Percheron.  The 
issues  were  clearly  placed  within  the  grasp 
of  the  Jury,  and  the  inadvertent  use  of  the 
words  "warranted"  and  "warranty"  for  "rep- 
resented" and  "represeaitatlon"  was  quite 
inconsequential. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


STROM  et  al.  v.  WOOD,  Sheriff,  et  al. 
(No.  20856.) 

(Supreme  C!ourt  of  Kansas.    May  12,  1917.) 

fSvUabut  by  the  Court.) 

1.  Wills  (g=3G30(2),  034(9)— <Jonstbdction— 
Life  Estatk— Remainder. 

A  will  gave  certain  property  to  the  widow 
of  the  testator  "so  long  as  she  shall  live  or  re- 
tain her  capacity  for  such  business,  or  shall  not 
become  remarried,  and  when  either  of  such  con- 
tingencies shall  happen,  then  I  direct  that  all 
said  property,  both  real  and  personal  shall  at 
once  be  distributed  among  my  children  and  heirs 
at  law,  the  issue  of  myself  and  by  said  wife, 
and  my  saifi  wife,  Charsto  Strom,  as  the  laws  of 
descent  and  distribution  of  the  state  of  Kansas 
provide  and  direct."  Held,  that  such  will  vested 
in  the  widow  a  life  estate  to  be  enlarged  to  a 
one-half  interest  in  fee  by  remarriaKe  or  dis- 
ability, and  vested  in  the  children  the  remain- 
der in  all,  subject  to  beinK  diminished  to  a  vest- 
ed remainder  in  one-half  by  the  disability  or 
remarriage  of  their  mother. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1468,  1470,  1497.] 

2.  Wills  iS=>717  —  Devise  —  Pbesujiption  ot 
Acceptance. 

'  A  devisee  is  presumed  to  accept  a  devise 
favorable  to  him,  and  if  he  desire  to  renounce 
he  should  do  so  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1711-1716.] 

3.  Wills  <g=a717— Devise— Eentjnciation. 

A  timely  renunciation  relates  back  to  the 
death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  iS  1711-1716.] 

4.  Wills  «=s>717— Devise— Disclaimeb. 

A  judgment  was  recovered  in  Morris  coun- 
ty against  the  devisee  April  7,  1910.  The  tes- 
tator died,  and  his  will  giving  the  devisee  an  in- 
terest in  certain  land  in  the  same  county  was 
probated  May  16,  1911.  Executions  on  the  judg- 
ment were  issued  January  6,  1915,  and  later. 
March  13,  1916,  levy  was  made  on  the  devisee's 
interest  in  the  land.  April  25,  1916,  the  sheriff 
began  to  advertise  a  sale  to  enjoin  which  this 
suit  was  bepun.  April  24,  1916,  the  devisee 
filed  a  disclaimer.  Held,  that  the  judgment  had 
already  been  for  years  a  lien  on  his  interest 
whioh  by  lapse  of  time  and  nonaction  he  is  pre- 
sumed to  have  accepted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  g§  1711-171ft] 


5.  EXECriOBS  AND  Admikibtbatobs  *=»343— 
Sale  op  Land  to  Pay  Debts— PBEsmrpnoif. 
The  amended  petition  alleged  that  the  estate 
had  not  reached  final  settlement,  but  averred 
that  the  executrix  had  been  appointed  mor« 
than  five  years.  There  was  no  aUexation  of  un- 
paid claims.  Held,  that  it  will  not  be  presamed 
that  the  sale  of  land  was  necessary  for  the  pay- 
ment of  debts. 

[Ed.  Note. — For  other  cases,  see  Executors  aad 
Administrators,  Cent  Dig.  H  143^1441.] 

Appeal  from  District  Court,  Morris  County. 

Acdoh  by  Charsto  Strom  and  others 
against  R.  A.  Wood,  as  sheriff  of  Morris  coun- 
ty, Kan.,  and  another.  Demurrer  to  amend- 
ed petition  sustained,  and  plaintiffs  appeal. 
Affirmed. 

Anderson  &  Llndqntst,  of  Council  Grore. 
for  appellants.  Nicholson  &  Pirtle^  of  Coon- 
cil  Grove^  for  appellees. 

WEST,  J.  [1]  The  amended  petition  at 
leged  in  substance  that  Oscar  Strom  in  1886 
willed  certain  property,  giving  a  life  estate 
to  his  widow  80  long  as  she  remained  ancb 
and  capable  of  looking  after  the  property, 
and  In  case  she  should  remarry  or  become 
disqualified  the  property  to  be  distributed 
according  to  the  law  of  descents  and  distribu- 
tions. May  2,  1911,  the  testator  died,  leaving 
his  widow  and  four  children,  including  H.  C. 
Strom.  Two  weeks  later  the  wiU  was  pro- 
bated, and  the  widow  filed  her  election  to 
take  thereunder.  January  6,  1916,  execution 
was  Issued  on  a  judgment  recovered  April 
7,  1910,  by  Anna  Jenner  against  H.  O.  Strom, 
in  Morris  county,  where  the  land  la  situated. 
February  8,  1916,  a  second  execution  was  Is- 
sued, and  March  13,  1916,  levy  was  made  on 
H.  G.  Strom's  Interest  in  the  land,  "belns 
the  undivided  one-fourth  interest  •  •  •" 
April  25,  1916,  the  execution  was  returned 
unsatisfied,  and  a  new  execution  issued,  and 
the  sheriff  without  a  new  appraisement  be- 
gan to  advertise  a  sale  to  be  halted  by  this 
suit  April  24, 1916,  H.  O.  Strom  filed  in  tbe 
office  of  probate  Judge  a  formal  disclaimer 
stating  that  he  "does  hereby  decline  to  ac- 
cept any  Interest  in  and  to"  the  real  eMate 
involved.  This  was  acknowledged  before  a 
notary  public.  The  trial  court  sustained  a 
demurrer  to  the^  amended  petition,  and  the 
plaintiffs  appeal.  Their  contentiwi  Is  that 
the  devisee  had  a  legal  right  to  disclaim  or 
refuse  to  accept  the  devise  so  far  as  his  one- 
eighth  interest  in  the  land  is  concerned,  and 
that  the  other  eighth  interest  is  contingent 
upon  the  widow  remariylng  or  becoming  un- 
able to  conduct  tbe  farm,  and  is  vested  in 
her  subject  only  to  be  divested  by  the  hap- 
pening <^  one  of  the  contingencies  named 
in  the  will.  It  is  also  argued  that  H.  C. 
Strom's  one-eighth  Interest  is  contingent,  but 
under  the  rule  announced  in  Bunting  T. 
Speek,  41  Kan.  424,  21  Pac.  288,  8  U  it.  A. 
690,  and  in  McLaughlin  t.  Penney,  65  Kan. 
523,  70  Pac.  341,  this  interest  is  vested. 
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It  is  suggested  that  the  disclaimer  was 
filed  before  the  execution  ander  wbictx  the 
sale  sought  to  be  made  was  IsBiied.  The 
first  execution,  however,  was  Issued  several 
months  before. 

The  defendants  present  the  theory  tliat 
ordinarily  a  devlsp  of  pr<9ecty  is  presumed 
to  be  beneficial  and  its  acceptance  is  also 
presumed ;  that  the  devise  in  this  case  vest- 
ing in  H.  C.  Strom  an  interest  in  real  estate, 
such  interest  by  virtue  of  the  statute  {Oea. 
Stat.  lOlS,  J  7320)  became  a  lien  th«;«on 
from  the  first  day  of  the  term  at  which  the 
judgment  was  rendered.  The  will  gave  the 
widow  a  life  estate  subject  to  enlargement 
to  a  one-half  Interest  in  fee  by  remarriage  or 
disability,  and  left  to  the  children  a  vested 
remainder  in  all  subject  to  being  diminished 
to  a  vested  remainder  In  one-half  only  by  the 
remarriage  or  disability  of  their  mother.  The 
defendants  dte  authorities  to  sustain  their 
theory  that  the  devisee  had  a  right  to  re- 
nounce, and  that  such  renunciation  related 
back  to  the  date  of  the  testator's  death.  Be- 
sides numerous  text-books  we  have  examined 
many  decisions,  and  the  general  rule  derived 
from  all  is  well  stated  In  40  Cyc.  1898,  as  fol- 
lows: 

"As  already  shown,  a  beneficiary  under  a  will 
is  not  bound  to  accept  a  leeacy  or  devise  there- 
in provided  for,  but  may  disclaim  or  renounce 
his  right  under  the  will.  However,  in  order  to 
be  effective,  the  disclaimer  or  renunciation  must 
be  express,  clear,  and  unequivocal,  and  with 
knowledge  of  the  existence  of  the  will,  go  as  to 
prevent  all  future  cavil,  and  operate  as  a  quasi 
estoppel.  It  may  be  by  matter  of  record  or  by 
deed,  and  it  has  been  held  that  a  disclaimer  or 
renunciation  by  parole  is  insufficient ;  but  the 
decided  weight  of  authority  is  that  unequivocal 
acts  on  the  part  of  the  devisee  may  amount  to  a 
sufficient  renunciation.  Where  a  beneficiary 
diedaims  or  renounces  his  interest  under  the 
will,  it  beccnnes  inoperative  as  to  him.  He  takes 
nothing  by  it ;  and  on  the  other  hand  is  there- 
by released  from  all  obligations  which  an  ac- 
ceptance would  have  imposed  on  him." 

In  Stebblns  v.  lAthrop,  4  Pick.  (Mass.)  35, 
42,  the  Supreme  Judicial  Court  of  Massachu- 
setts said: 

"Until  the  legatees  shall  actually  renounce 
their  legacies,  their  assent  to  the  provisions  of 
the  will,  which  are  apparently  beneficial  to 
them,  will  be  presumed." 

It  was  said  in  Famum  v.  Bryant,  34  N.  H. 
9,  10: 

"This  right  it  was  competent  for  them  to  re- 
nomice  or  waive.  It  was  no  greater  or  more 
indefeasible  than  the  right  of  a  devisee  or  legatee 
to  the  devise  or  legacy  given  to  him  under  a 
will ;  and  it  is  well  settled  that  such  devise  or 
legacy  may  be  waived  or  renounced  by  some  hn- 
equivocal  act" 

In  Albany  Hoiq>ital  v.  Albany  Guardian 
Society,  214  N.  Y.  435,  108  N.  E.  812,  Ann. 
Oaa  1916D,  119o,  in  a  most  informing  opin- 
ion going  back  to  the  early  decisions,  it  was 
held  that: 

"A  devise  of  real  estate  is  an  offer  to  the  pro- 
posed beneficiary,  and  while  the  presumption  is 
that  he  will  accept  it  when  he  has  an  opportu- 
nity, there  is  no  presumption  of  immediate  ac- 
ceptance ;  if  acceptance  does  occur,  the  title  will 
rdate  .back  to  the  time  of  the  devise  at  least 


in  the  absence  of  intervtolng  rights;  if  refus- 
al results  the  devise  willn^ver  take  effect, and 
title  never  vest."    Syi.  2. 

The  Supreme  Court  of  Iowa  in  Mobn  v. 
Mohn,  148  Iowa,  288,  300.  126  N.  W-  1127, 
1131,  lays  down  the  rule  that  while  assent  of 
the  devisee  to  an  apparently  beneficial  devise 
will  be  presumed — 

"he  may  withhold  such  assent  and  renounce  the 
provision  made  for  him,  and  in  such  case  no  in- 
terest passes  to  him.  A  beneficiary  is  presumed, 
however,  to  assent  to  the  provisions  made  on 
his  behalf,  especially  where  they  are  beneficial 
in  character."  In  re  Estate  of  Stone,  132  Iowa, 
136.  140,  109  N.  W.  455,  10  Ann.  Cas.  1033; 
Mohn  v.  Mohn,  148  Iowa,  288,  300,  126  N.  W. 
1127. 

In  Bradford  v.  Leake,  124  Tenn.  312,  137 
S.  W.  96,  Ann.  Cas.  1912D,  1140,  it  Was  held 
that: 

"A  beneficial  devise  is  always  presumed  to  be 
accepted,  and,  in  the  absence  of  anything  to  the 
contrary,  the  gift  begins  at  the  moment  of  tes- 
tator's death ;  but  such  a  devise  may  be  re- 
nounced, and  where  the  renunciation  is  made,  it 
relates  to  the  moment  of  the  gift,  and  prevents 
it  ever  taking  effect"    SyL  2. 

In  Bradford  y.  CaHtoun,  120  Tenn.  63,  109 
S.  W.  502,  19  L.  R.  A.  (N.  S.)  595,  the  facts 
Were  In  some  respects  similar  to  those  be- 
fore us.  Mrs.  Sneed  died  January  13,  1906, 
leaving  a  will  giving  to  her  husband,  Thomas 
H.  Sneed,  a  life  estate  in  certain  land  with 
the  remainder  to  her  sister  and  niece.  The 
will  was  admitted  to  probate  four  days  later, 
on  which  date  the  husband  executed  a  formal 
disclaimer  dnly  acknowledged  and  registered. 
Prior  to  the  death  of  Mrs.  Sneed  suit  had 
been  brought  against  the  husband,  and  on 
January  27th,  ten  days  after  the  probate  and 
renunciation,  a  Judgment  was  recovered 
against  him.  Execution  was  issued  on  Feb- 
ruary 3,  1916,  and  levied  on  the  estate  de- 
vised to  him.  The  remaindermen  and  .sur- 
viving heirs  sued  to  enjoin  the  sale  of  the 
property.  The  Civil  Court  of  Appeals  held 
that  the  renunciation  had  to  be  by  deed  of 
record,  but  the  Supreme  Court  reversed  this 
ruling,  and  held  the  renunciation  made  by 
Sneed  sufilcient.  The  true  rule  founded  upon 
principle  was  said  to  be  that: 

"It  is  optional  with  a  devisee  to  accept  the 
devise,  however  beneficial  it  may  be  to  him,  and- 
that  when  he  elects  to  renounce  before  any  act 
on  his  part  indicating  an  acceptance,  the  re- 
nunciation will  relate  back,  and  will  be  .held  to 
have  been  made  at  the  time  of  the  gift,  and  will 
displace  any  levy  of  creditors  that  may  in  the 
meantitne  have  been  made."  120  Tenn.  53,  108 
S.  W.  502,  19  li.  B.  A.  (N.  S.)  595. 

It  was  further  held  that  the  motive  in 
making  the  renunciation  was  nothing  the 
creditors  could  complain  of  so  long  as  there 
was  no  collusion  with  the  remaindermen 
or  residuary  devisees  for  which  he  apparent- 
ly received  a  benefit'  for  his  renunciation, 
of  whldi  there  was  no  proof 

"The  tenunciatioil  is  not  a  voluntary  convey- 
ance, void  as  against  existing  creditors,  because, 
when  he  'has  properly  renounced,  the  renuncia- 
tion relates;  back  to  the  date  of  the  gift,  and,  as 
he  has  never  accepted  the  gift,  he  has  had  noth- 
ing that  could  be  made.tpe's}ibject  of  a  volun- 
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tarr  conveyance."  120  Tehn.  60,  109  S.  W. 
604,  19  L.  R.  A.  (N.  S.)  695. 

In  Welch  v.  Sackett  et  al..  12  Wis.  243,  In 
discussing  the  effect  of  certain  mortgages 
made  in  ignorance  of  the  mortgagee,  the 
court,  through  Dixon,  O.  J.,  discussed  at 
considerable  length  a  certain  English  au- 
thority holding  that  title  to  property  could 
pass  Into  a  party  without  his  knowledge  or 
consult  and  out  of  him  without  any  motion 
or  act  of  his  signifying  bis  willingness,  a 
discussion  most  entertaining  and  admirable. 
Small  patience  was  shown  with  the' notion 
that  assent  which  Is  an  act  of  the  mind  can 
be  presumed  In  case  of  one  who  has  no 
knowledge  by  means  of  which  he  can  In  fact 
exercise  his  choice,  the  learned  Chief  Jus- 
tice remarking  that  It  is  an  impossibility 
"that  a  person  has  consented  to  that  of  which 
he  knows  nothing.    •    •    •  •• 

[2,  S]  The  settled  doctrine,  however,  is  that 
a  devisee  is  presumed  to  accept  a  devise  fa- 
vorable to  him.  This  comports  with  com- 
mon sense,  and  is  oHiststent  with  what  we 
know  of  haman  nature.  A  gift  or  devise  by 
which  one's  estate  is  materially  Increased 
naturally  carries  a  material  benefit,  and  it 
is  not  human  nature  to  refuse  or  reject  such 
visitations  of  the  fickle  goddess  of  fortune, 
and  the  law  does  not  require  such  an  absurd 
result  to  be  inferred  or  presumed.  This  be- 
ing the  sensible  and  practical  presumption, 
it  would  naturally  be  expected  that  if  the 
devisee  should  desire  to  renounce  he  would 
do  so  at  least  within  a  reasonable  time. 

[4]  Here  he  waited  more  than  six  years, 
and  did  not  move  until  repeated  executions 
had  been  issued  and  until  proceedings  for  an 
actual  sale  by  the  sheriff  had  begun.  In  the 
Tennessee  case  the  Judgment  was  not  ob- 
tained until  ten  days  after  the  renunciation 
was  executed,  acknowledged,  and  registered. 
In  that  state  the  Judgment  becomes  a  lien 
for  twelve  months  from  the  date  It  was  en- 
tered, and  does  not  relate  back  to  the  first 
day  of  the  term  as  here.  Section  7320  of  the 
General  Statutes  of  1915  makes  Judgments 
a  lien  on  the  real  estate  of  the  debtor.  By 
virtue  of  section  10973,  subdivision  8,  "real 
estate"  includes  lands  and  all  rights  there- 
to' and  interest  therein,  equitable  as  Well  as 
legal.  Kiser  v.  Sawyer,  4  Kan.  503;  Kirk- 
wood  V.  Koester,  11  Kan.  471;  Ashton  v. 
Ingle,  20  Kan.  670,  27  Am.  Rep.  197.  In 
Bank  y.  Murray,  86  Kan.  766,  121  Pac.  1117, 
39  L.  R.  A.  (N.  S.)  817,  It  was  held  that  real 
estate  devised  to  several  persons  followed  by 
direction  that  it  be  sold  and  the  proceeds 
divided  equally  among  them  was  subject  to 
the  lien  of  a  Judgment  against  one  of  the 
devisees  existing  at  the  time  of  the  testator's 
death.  This  was  approved  in  Ward  v.  Ben- 
ner,  89  Kan.  369,  372,  131  Pac.  609,  and  fol- 
lowed In  Smith  V.  Hensen,  89  Kan.  792,  132 
Pac.  997. 

Hie  devise  being  benefldal,  the  presump- 
tion of  acceptance  having  existed  for  more 


than  six  years,  the  Interest  bdog  the  preMmt 
vested  estate  belonging  to  the  debtor.  It  could 
not  be  maintained  had  he  died  during  this 
time  without  renouncing  or  disdalmlng  tliat 
this  estate  did  not  descend  and  poas  Uke  oth- 
er property  owned  by  him.  It  therefore  fol- 
lows that  it  was  and  is  subject  to  tlte  Uen 
of  the  Judgmoit  on  whldi  the  executlona 
were  issued. 

[5]  It  was  alleged  that  the  administration 
of  the  estate  of  the  testator  bad  not  readied 
final  settlonent  But  It  was  also  alleged  that 
the  executrix  was  appointed  May  16,  ISll. 
which  would  be  five  years  and  six  days  be- 
fore the  petition  was  filed,  and  there  was 
no  allegation  of  any  unpaid  claims,  and  It 
cannot  be  presumed  that  the  estate  whldi 
had  been  In  probate  court  more  than  five 
years  was  In  a  condition  requiring  the  sale 
of  land  to  pay  any  debts  not  mentioned  by 
the  pleadings. 

The  interest  sold  should  be  described  as 
the  interest  of  H.  O.  Strom  under  the  will 
of  Oscar  Strom.  Assuming  that  this  will  be 
corrected,  the  Judgment  sustaining  the  de- 
murrer to  the  amended  petition  is  sustained. 
All  the  Jushces  concurring. 


PINS0N  et  al  v.  TOUNG  et  al.    (No.  20516.) 
(Supreme  Court  »f  Kansas.    May  12,  1917.) 

(Bynahut  iv  the  Court.) 

1.  Explosives  <8=»8— NEouoaNT  Stokaok  o» 
DrwAMiTE— Liability— EviDiwcE. 

Evidence  examined,  and  held  sufficimt  to  fix 
responsibility  for  the  negligent  storage  of  dyna- 
mite. 

[Ed.  Note.— BVr  other  cases,  see  Explosives, 
Cent  Dig.  ff  4,  «.] 

2.  Explosives  <S=>8— Stobaob  or  Dynamite— 
Dkath  of  Ii^beuan— Pboximatb  Causk. 

_  Where  dynamite  is  stored  in  a  building  In 
violation  of  a  city  ordinance  and  the  dynamite  la 
exploded  by  a  fire  in  the  building,  and  a  fireman 
on  duty  at  the  building  is  killed  thereby,  aocb 
negligent  storage  of  the  dynamite  is  a  proximate 
cause  of  the  death  of  the  fireman. 

[Ed.  Note.— For  other  cases,  see  Elxploaivea, 
Cent.  Dig.  {$  4,  5.] 

3*  Explosives  $=»8— Action  fob  Death- Iir- 

8TBUCTIO:«6. 
Requested  instructions  examined,  and  held 
properly  refused,  and  appellant's  rights  duly  rec- 
ognized in  those  given. 

[Ed.  Note.— For  other  cases,  see  Exploaives. 
Cent  Dig.  {{  4,  5.] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  William  Pinson  and  Emma  Pbi- 
son  against  William  Young  and  John  Young, 
partners,  etc.,  and  Independent  Powder  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  the  named  defendants  appeal.    A£9rmed. 

Wm.  F.  Sapp  and  A.  S.  Wilson,,  both  of 
Galena,  and  J.  W.  McAntlre,  of  Joplin,  Mo., 
for  appellants.  Charlte  Stephens,  of  Colum- 
bus, and  A.  D.  Schreiner,  of  Galena,  for  ap- 
pellees. 


«=9For  other  cases  see  same  toi>le  and  KBY-NtlHBER  In  all  Key-Numbered  Digests  and  Indezas 


Digitized  by  VjOOQIC 


Kaiv) 


PINSOX  ▼.  TOUNO  . 


1103 


DAWSON,  J.  The  plaintiffs  are  the  fa- 
ther and  mother  of  John  Plnaon,  a  Galena 
flreman,  who  was  killed  by  an  explosion 
while  he  was  extln^ishing  a  Are  in  a  build- 
ing containing  dynamite.  The  deceased  was 
a  single  man  and  his  parents  were  partly 
dependent  "upon  him  for  support,  and  they 
brought  this  action  against  the  defendants 
for  damages  for  the  wrongful  death  of  their 
son. 

The  defendants^  Young  Bros.,  were  engag- 
ed In  mining  operations  In  and  about  the 
cll7  of  Galena  and  were  tenants  of  the  build- 
ing. In  one  comer  of  it  they  had  construct- 
ed a  small  room  for  the  storage  of  explosives- 
There  Is  a  dty  ordinance  in  Galena  regulat- 
ing the  keeping  of  explosives,  making  it  un- 
lawful to  store  over  200  pounds  of  powder 
In  any  building  within  the  dty  except  "in 
a  perfectly  constructed  powder  house,  sub- 
ject to  the  approval  of  the  mayor  and  coun- 
cil." The  Independent  Powder  Company, 
another  defendant.  Is  a  corporation  engaged 
In  the  manufacture,  sale  and  distribution  of 
explosives  In  and  about  the  Galena  mining 
district  Still  another  defendant  was  the 
owner  of  the  building,  but  Its  relation  to  this 
lawsuit  needs  no  attention.  The  plaintiffs 
charged  that  Young  Bros,  and  the  Independ- 
ent Powder  Gompainy  brought  about  the 
death  of  their  son  by  negligently  storing 
large  quantities  of  dynamite  and  other  ex- 
plosives in  the  building  In  violation  of  the 
city  ordinances,  and  that  the  explosives  thus 
stored  were  a  dangerous  nuisance — 

"tiiat  said  deceased,  aetinK  in  the  line  of  his 
duty  and  in  the  exercise  of  ordinary  care;  not 
knowing  of  the  existence  in  said  building  of  any 
of  said  explosives  herein  described,  was  standing 
on  the  regularly  traveled  sidewalk  just  north  of 
said  building,  where  he  and  all  others  had,  at  all 
■times,  a  right  to  be,  near  the  north  end  of 
said  brick  building,  holding  in  his  hands  a  large 
rubber  fire  hose,  through  which  "he  was  directing 
water  on  to  said  flames,  when,  because  of  the 
.  recklessness,  gross  and  wanton  carelessness  and 
negUgence  of  said  defendants,  their  agents  and 
employes,  and  each  of  them,  as  herein  alleged, 
the  said  dynamite  and  detonating  caps,  stored  in 
said  building  as  aforesaid,  exploded  with  ter- 
riflc  force  and  violence,  completely  demolishing 
said  brick  building,  throwing  the  north  wall  up- 
on the  said  John  Elmer  Pinson  and  then  and 
there  killing  him  instantly;  that  the  proximate 
cause  of  his  death  was  the  gross  and  wanton 
carelessness  and  negligence  of  said  defendants, 
their  agents  and  employes,  and  each  of  them  in 
there  maintaining  an  inherently  and  extremely 
dangerous  nnisauce  by  storing  and  keeping  of 
said  explosives  in  said  bridt  building  as  herein 
aUeged." 

Issues  were  Joined,  and  the  cause  was 
tried  to  a  Jury,  which  made  special  findings 
and  rendered  a  general  verdict  for  the  plain- 
tiffs and  against  Young  Bros,  and  the  In- 
dependent Powder  Company. 

[1]  The  powder  company  is  the  principal 
appellant,  and  it  assigns  certain  errors  which 
will  be  noted  in  order.  It  contends  first 
that  there  was  no  evidence  to  prove  that  the 
powder  company  was  connected  in  any  way 
with  Young  Bros,  in  the  ownership  or  control 


of  powder  in  thdr  magaxine.  But  there 
was  substantial  evidence  to  show  that  the 
explosion  which  caused  the  greatest  dam- 
age was  not  occasioned,  or  not  occasioned 
alone,  b!y  the  relatively  small  amount  of 
powder  in  the  magazine  or  room  constructed 
in  the  comer  of  the  building  for  powder 
storage,  but  by  the  explosion  of  a  much  lar- 
ger quantity  of  dynamite  deposited  In  the 
building  outside  this  storage  room.  Some  of 
the  evidence  tended  to  show  that  while  it 
was  the  custom  to  supply  the  mining  opera- 
tors In  and  about  Galena,  Including  Young 
Bros.,  with  powder  la  the  early  hours  of  the 
day,  the  powder  company  was  frequently 
seen  to  unload  powder  at  this  building  in  the 
evening,  and  that  it  usually  commenced  its 
daily  business  each  morning  at  Young  Bros.' 
building,  from  which  it  might  properly  be 
inferred  that  it  used  this  building  as  a  pow- 
der storehouse  at  night  and  as  a  place  of 
supply  or  partial  supply  for  Its  morning 
trada  Certain  other  Incidents  tended  to 
show  that  the  powder  company  kept  a  sup- 
ply of  powder  In  this  building  from  which  it 
made  deliveries  at  later  hours  of  the  day. 
A  day  or  two  before  the  explosion  a  large 
number  of  boxes  of  dynamite  was  seen-  In 
the  building  outside  the  powder  storagre  room* 
The  day  before  the  accident,  a  number  of 
such  boxes  was  observed  bearing  the  words 
"Independent  Powder  Company.!'  At  least 
five  such  boxes  (250  pounds)  were  placed 
In  the  building  the  evening  before  the  ex- 
plosion by  the  defendant  company's  deliver- 
ing agent.  After  the  fire.  It  was  seen  that 
the  depression  or  cavity  in  the  ground  where 
the  dynamite  had  exploded  was  not  in  the 
comer  of  the  building  where  the  powder 
storage  room  had  been,  but  further  from  that 
comer  and  near  where  the  dynamite  boxes 
had  been  seen  before  the  fire.  We  note,  of 
course,  that  the  evidence  on  this  point  Is 
conflicting — a  controverted  question  of  fact 
for  the  Jury's  consideration.  Other  circum- 
stances tended  to  show  that  the  powder  com- 
pany kept  temporary  supplies  of  powder  In 
the  building,  and,  while  it  may  be  true  that 
the  -powder  company  was  not  Interested  with 
Young  Bros,  as  owner  or  In  control  of  the 
dynamite  kept  In  the  storage  room,  that  fact 
would  not  relieve  the  company  from  the  con- 
sequences of  Its  negligent  acts  in  relation 
to  the  explosives  in  the  building  which  It  did 
own,  and  which  was  sufficiently  Identified 
and  proved  as  its  property  to  require  the 
question  of  Its  ownership  and  control  to  be 
submitted  to  the  Jury.  Moreover,  .if  it  were 
established  that  the  powder  company  know- 
ingly aided  or  abetted  YoUng  Broa  In  the 
maintaining  of  this  dangerous  nuisance,  the 
company  would  not  be  relieved  of  liability, 
even  if  it  did  not  own  the  powder  wroftgfully 
or  negligently  stored  in  disregard  of  the  pub- 
lic safety  or  In  disregard  of  the  city  ordi- 
nance. The  mere  question  of  ownership  of 
the  powder  was  not  primarily   important. 
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Wbo  were  reapongible  for  the  negligence? 
By  whose  negligent  acts  and  omissions  was 
-this  laige  antount  of  dynamite  placed  where 
It  had  no  right  to  be?  Who  aided  and  abet- 
ted In  this  wrongdoing?  These  were  the 
pilmaiy  considerations  in  fixing  the  responsi- 
bility for  the  death  of  John  Pinson.  The  re- 
lation of  the  powder  company  to  these  deje- 
Ilotions  was  sufficiently  established  to  make 
its  responsibility  a .  question  for  the  Jury's 
detenntnatlon. 

[2]  It  la  next,  contended  that  the  fire,  and 
not  negligent  storage  of  the  dynamite,  was 
the  proximate  cause  of  Pinson 's  wrongful 
death.  Both  were  proximate  causes.  The 
five  alone  would  not  haVe  caused  his  death. 
The  dynamite  alone  might  not  have  caused 
'it.  Perhaps  the  fire  was  the  result  of  negli- 
gence. The  storage  of  the  dynamite  was  un- 
doubtedly jBO.  These  two  contributing  de- 
linquencies, the  fire  and  the  negligent- stor- 
age of  the  dynamite,  both  proximate,  wrought 
this  result  Kansas  CSty  y.  Slangstrom,  63 
Kan.  431,  SyL  par.  2,  36  Pac.  706;  Street  Ry. 
Co.  T.  Stone,  54  Kan.  83,  Syl.  par.  7,  37  Pac. 
1012;  Luoigene  y.  Power  Co.,  86  Kan.  866, 
SyL  par.  B,  122  Pac.  10S2;  Johnson  t.  North- 
western TeL  Bxch.  Co.,  48  Minn.  488,  436, 
61  N.  W.  225;  Young  y.  Syracuse,  B.  &  N. 
Y.  B.  O).;  46  App.  IHt.  296,  61  N.  Y.  Supp. 
202,  204;  Blng  v.  aty  of  Oohoes,  77  N.  Y. 
SS,  S3  Am.  Rep.  674;  PfalUlps  y.  Bailroad 
Co.,  127  N.  Y.  657,  27  N.  H.  978;  Mexican 
National  By.  Go.  t.  Mussette,  86  Tex.  708, 
719,  26  S.  W.  1076,  24  L.  R.  A  642. 

[3]  The  appellant  complains  of  the  trial 
court's  refusal  to  give  certain  Instructions. 


These  have  been  carefoBy  ettnOned.  Those 
requested  were  constroctecl  on  the  tbeory 
that  the  appellant  was  not  responsible  for 
the  dynamite  which  It  had  sold  and  dellTered 
to  Young  Bros,  and  which  was  stored  In  the 
magazine,  but  they  persistently  Ignored  the 
responsibility  attaching  to  appellant  for  the 
much  larger  amount  of  dynamite  stored  in 
the  building,  and  which  was  no  part  of  the 
amount  supplied  to  Young  Bros,  for  the  use 
of  the  latter.  The  appellant's  rights  were 
duly  recognised  in  the  Instructions  giren  by 
the  court,  partlcul&rly  In  instruction  1-^ 
which  reads: 

"14.  The  court  instructs  the  jury  that  the 
mere'  fact  that  the  Independent  Powder  Gom- 
pany  from  day  to  day,  upon  the  request  of 
Young  Bros.,  or  their  engineer,  sold  and  deliy- 
ered  to  Young  Bros,  such  quantities  of  dynamite 
and  detonating  caps  as  were  oidered  would  not 
be  sufficient  to  malce  the  defendant  Independent 
Powder  Company  liable  in  this  action;  and,  if 
you  And  and  believe  from  the  evidence  uiat  pow- 
der was  being  used  in  the  mine  by  Young  Broiu 
while  working  therein,  and  that  the  Independent 
Powder  Company  did  not,  at  any  one  time  in 
September,  1812,  sell  and  deliver  to  them  more 
than  200  pounds  or  four  hozes  of  powder,  and 
did  not  store. or  keep  in  the  building  destroyed 
by  fire  on  September  25,  1912,  any  powder  be- 
longing to  the  Independent  Powder  Company, 
even  thoagh  you  may  believe  from  the  evidence 
that  Young  Bros,  bad  more  than  200  pounds  of 
dynamite  in  their  poeseSBion  which  was  owned 
by  them  on  the  25th  day  of  September.  1912, 
or  prior  thereto,  yon  should  find  the  issues  for 
the  defendant  the  Independent  Powder  Com- 
pany on  both  counts  of  the  plaintifTs  petitton." 

Nothing  approaching  the  gravity  of  re- 
versible error  appears  anywhere  in  the  rec- 
ord, and  the  Judgment  la  affirmed.  All  the 
Justloefl  concurring.  . 
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SINGKK  ▼.  MAKTIN  et  «L    (Na  185S2.) 
(Supreme  Court  of  Washincton.    May  10, 1917.) 

1.  Tbiai.  ®=>143  —  Questions  tob  Jubt  — 
CoNFUCTiNQ  Evidence. 

Questions  on  which  the  evidence  was  con- 
flicting were  tot  the  jury  under  proper  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  342,  843.] 

2.  Cabbiebs  «=9306(4)— Cabbiaoe  or  Pasben- 
OEBS — IixEOAii  Speed. 

In  Older  that  an  illegal  rate  of  speed  by  the 
driver  of  a  jitney  bus  snail  be  actionable  by  ^ 
passenger  injured,  it  must  be  the  proximate 
canse  of  the  injury. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  §{  1136-1139,  124B.] 

3.  Tbiai.  iS=9261  —  Instbuotion  —  Ebboneous 
Bequests. 

When  an  instruction,  partly  good  and  part- 
ly bad,  is  offered,  the  court  is  not  required  to 
-weed  out  and  reject  the  bad  and  give  the  good 
oa  {>ain  of  reversal. 

[IHA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  484,  660,  671,  673,  675.] 

4.  Cabbiebs  «=3305(4)— Cabbiaqk  ot  Fassen- 
GBB— Jitney— Excessive  Sfeed. 

The  proprietor  of  a  jitney  bus,  a  passenger 
in  which  was  injured  in  a  collision,  was  liaUe 
to'  the  passenger  if  the  excessive  speed  of  tho 
bus  would,  without  more,  have  brought  it  to 
the  place  of  the  collision  at  the  moment  of 
time  when  it  took  place. 

[Ed.    Note.— For    other   cases,   see    Carriers, 
Cent  tag.  a  113&-1139,  1245.] 

6.  Tbial  «=>252(10)— Instbuotion— Applica- 

BILITT  TO   ETIDENCK. 

In  an  action  against  the  proprietor  of  a 
jitney  bus  by  a  passenger  injureid  when  the  bus 
collided  with  another  car,  the  instruction  that, 
before  the  jury  could  find  verdict  against  do- 
fendants,  the  proprietor  and  his  insurer,  they 
most  further  find  that  the  driver  of  the  jitney 
failed  to  take  the  care  of  a  reasonably  prudent 
man  to  avoid  the  other  car  after  he  saw  the 
danger  of  collision,  was  improper  as  invoking 
A  phase  of  the  rule  of  last  clear  chance,  a  doc- 
trine whidi  was  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  603.] 

6.  Tbiai,  «=»2»5{6)— iNSTBtJonoNS— Cube  bt 

Othkb  Instbuctions. 
The  court's  first  instruction  stated  the  na- 
tare  of  the  action.  The  second  enumerated  the 
charges  of  ncgUgence,  in  operating  the  jitney 
without  having  it  under  control,  unlawful  and 
excessive  speed,  and  negligent  driving  against 
the  other  car.  The  third  correctly  defined  tlie 
degree  of  care  required  of  a  common  carrier. 
The  fourth  defined  unlawful  speed.  The  fifth 
charged  that,  if  the  driver  of  the  jitney  failed 
in  any  of  the  particulars  charged  to  observe  the 
required  degree  of  care,  defendant  would  be 
liable,  regardless  of  any  negligence  on  the  part 
of  the  driver  of  the  other  car,  if  the  accident 
would  not  have  happened  except  for  defendant's 
carelessness.  The  sixth  instruction  was  that 
the  burden  was  on  plaintiff  to  show  that  de- 
fendant's driver  was  guilty  of  negligence  in  the 
manner  charged,  and  that  such  negligence  con- 
tributed to  and  was  the  proximate  cause  of  the 
collision.  Held  that,  taken  as  a  whole,  such  in- 
structions gave  the  jury  the  law  of  proximate 
cause  as  applied  to  excessive  speed  as  well  as 
to  every  charge  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  700.] 


7.  Tbial    «s92Q6(18)— iNBTBUornoiT— Failttbk 
TO  Request. 

Failure  to  give  a  definition  of  proximate 
cause  in  the  instruction  was  not  erroneous  where 
no  such  instruction  was  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  639.1 

8.  Cabbiebs  «=3'280(1)— Passenoebs— Duty  or 
Cabbixb. 

Tho  operator  of  a  jitney  bus,  as  a  common 
carrier,  owed  a  passenger  the  duty  to  exercise 
the  highest  degree  of  care  compabble  with  the 
practical  operation  of  the  car,  a  duty  not  met 
as  a  matter  of  law  by  a  mere  observance  of  the 
law  of  the  road;  his  negligence,  if  any,  as  be- 
tween him  and  his  passenger,  being  measurable 
only  by  his  duty  as  a  common  carrier,  not  by 
his  duty  to  other  users  of  the  highway. 

[Ed.    Note.— For    other    cases,    sc«   Carriers, 
Cent  Dig.  IS  1085-1088,  1102,  1106,  1109.] 

9.  Cabbiebs  ^=S32S0(2)— Cabbiagb  or  Passen- 
gebs— Speed — Repealed  Statute. 

Bern.  &  BaL  Cdde,  g  6571,  Umiting  the  speed 
of  automobiles  to  four  puiles  an  hour  over  cross- 
ings or  crosswalks  within  the  limits  <tf  any 
city  or  village,  etc.,  in  force  at  the  time  of  a 
collision  between  a  jitney  bus  and  another  car, 
wherein  a  passenger  of  the  bus  was  injured, 
created  a  duty  on  the  part  of  the  operator  of 
the  bus  entering  into  the  passenger's  contract 
of  carriage,  so  that  its  repeal  by  Rem.  Oode 
1915,  i  5562—35,  could  not  operate  retrospec- 
tively to  reliieve  the  carrier. 

10.  Cabbiebs  «s»205(7)— Cabbiaok   of  Fas- 
SENQEBS— Speed — Statute. 

Such  statute  could  be  invoked  in  favor  of 
the  passenger  as  well  as  in  favor  of  pedestrians. 
[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  S  1197.] 

11.  Municipal  Cobpobations  «=>661(1)— Jit- 
net— Bond— Liabilitt. 

Under  Rem.  Code  1915,  {  55^—37  et  seq., 
requiring  a  jitney  operator  to  give  bond  for  the 
faithful  performance  of  the  provisions  ot  the 
act,  and  to  pay  all  damages  sustained  by  any 
person  from  any  negligent  or  unlawful  act,  and 
giving  a  cause  of  action  against  the  principal 
and  the  surety  on  the  bond  to  every  person  in- 
jured for  all  damages  sustained,  the  same  ele- 
ments of  damage  for  which  recovery  may  be 
had  against  the  t>rincipal  enter  into  and  form 
a  part  of  the  liability  against  the  surety  to  the 
limit  of  the  amount  of  the  bond. 

[Ed.   Note.— For  otlier  cases,    see   Municipal 
Corporations,  Cent.  Dig.  i|  1432,  1434.] 

12.  Damages   «=»a6(8)  —  Instbuctions  — 
Fleadino— Dakaqb  to  Business. 

After  setting  forth  .the  character  and  extent 
of  tho  injuries  to  his  person,  plaintifTs  com- 
plaint stated  he  had  incurred  an  indebtedness 
of  $75  for  nursing  and  medical  attendance,  al- 
leged total  damage  to  a  suit  of  clothes,  hat,  and 
a  pair  of  eyeglasses,  averred  that  he  had  been 
compelled  to  neglect  his  business,  for  over  a 
month,  and  fixed  his  total  damages  at  $2,200. 
Held,  that  the  complaint  was  not  intended  to 
allege  injury  to  business  as  such,  so  as  to  war- 
rant an  instruction  thereon,  the  reference  to 
neglect  of  business  being  only  a  claim  of  dam- 
ages for  loss  of  personal  earnings. 

[Ed.   Note. — For  other   cases,   see   Damages, 
Cent  Dig.  |  553.] 

13.  Daxaoes  «=>37— Daicaob  to  Business— 
Personal  Injuries. 

Damages  to  business  as  socb,  particularly 
when  measured  in  terms  of  profits,  are  not  re' 
coverable  in  an  action  for  personal  injuries, 
where  the  business  involves  an  investment  of 
capital  and  the  time  and  services  of  plaintiff's 
wife;  and  it  is  only  when  the  investment  is  in- 
significant, and  merely  incidental  to  the  perform- 
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ance  of  plaintiff's  penonal  service,  tliat  profits 
may  be  taken  as  a  measure  of  loss  or  consid- 
ered as  an  element  of  damages. 

[E!d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {§  237-241.] 

14.  Damaoeb  ^=s>172(1)— Pebsonai,  Imxraxsa 
— T^ss  OF  Plaintiff's  Sebvices  to  Bnei- 
NE88— Evidence. 
In  an  action  for  iDJuries  in  collisioii  to  a 
passenger  in  a  jitney  bns,  where  plaintiflTs  whole 
businces  as  a  wigmalcer,  as  shown  by  the  evi- 
dence, was  largely  dependent  on  his  own  exer- 
tions, it  waa  competent  to  show  the  character 
and  magnitude  of  the  business,  the  capital  and 
assistance  employed,  and  even  the  profits,  not 
as  elements  of  damage,   but  as  drcumstancea 
to  be  considered   by   the  jury   in  determining 
the  value  of  plaintiff's  loss  of  his  own  services 
in  the  business  because  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  490-492.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Ronald,  Jndge. 

Action  by  Tom  Singer  against  I.  Hartln 
and  the  Padflo  Casualty  Company.  From  a 
Judgment  for  irialntlff,  defendants  appeal. 
Ii«Tersed,  and  caoae  remanded  for  new  trial. 

Geo.  McKay  and  H.  S.  Noon,  both  of  Seat- 
tle, for  appellants.  Benjamin  M.  Levine,  WU- 
lett  &  Oleson,  and  John  A.  Sotile,  all  of  Seat- 
tle, for  respondent 

ESIiLIS,  C.  3.  Action  to  recover  damages  for 
personal.  Injuries.  Defendant  Martin  owned 
an  automobile  which  he  operated  as  a  Jitney 
In  the  city  of  Seattle,  the  car  being  driven  by 
an  employe.  On  June  6,  1916,  while  plaintiff 
was  a  passenger  on  the  car,  It  was  proceeding 
east  on  the  south  side  of  Pike  street,  when, 
at  or  near  the  intersection  of  that  street  and 
Ninth  avenue,  it  collided  with  another  car 
driven  by  one  Herald.  As  a  result  of  the  col- 
lision plaintiff  received  the  Injuries  of  which 
he  complains.  The  Pacific  Coast  Casualty 
Company,  being  surety  on  Martin's  bond  giv- 
en pursuant  to  Laws  1915,  c.  57,  p.  227  (Rem. 
Code,  {  5562 — 37  et  seq.),  was  made  a  party 
defendant  Prom  a  verdict  and  Judgment  In 
favor  of  the  plaintiff,  both  defendants  appeal. 

[1]  The  evidence  was  sharply  conflicting 
aa  to  the  speed  of  both  cars,  as  to  whether 
the  collision  occurred  immediately  at  or  a 
short  distance  to  the  east  of  the  Intersection, 
and  as  to  which  of  the  two  cars  was  actually 
driven  against  the  other.  A  review  of  the 
evidence  on  these  questions  would  serve  no 
purpose.  The  conflict  presented  made  them 
<)uestl(ms  for  the  Jury  under  proper  Instruc- 
tions. 

Appellants  urge  that  the  court  erred  in  re- 
fusing to  give  certain  requested  Instructions. 
Several  of  these  were,  in  substance,  covered 
by  the  Instructlona  given.  In  others  were 
so  combined  the  sound  and  the  unsound  that 
•they  could  not  be  properly  given.  One  of 
these  was  as  follows: 

"In  order  that  an  illegal  rate  of  speed  shall 
be  actionable  it  must  be  the  proximate  cause  of 
the  injury;  in  this  case  I  charge  you  that  it 
was  not  an  actionable  wrong  for  the  defendant 


to  drive  at  a  speed  exceeding  the  legal  sp«fd. 
unless  such  excessive  speed,  if  there  waa  any, 
was  the  proximate  cause  of  the  injury;  it  U 
not  enough,  leithout  more,  that  the  eroeuice 
speed,  if  anji,  irought  the  jitney  to  the  pttoe 
of  the  oottitton  at  the  moment  of  time  when  it 
took  placet.  Before  you  can  find  a  veriiet 
affaintt  the  defendant*  or  either  of  them,  you 
must  further  find  that  the  driver  of  the  jitney 
failed  to  take  the  core  of  a  reasonable,  prudent 
man  to  avoid  th«  HmruU  ear  after  he  saw  the 
danger  of  ooVUsion,'' 

{t,  S]  The  first  part  of  this  request  is  un- 
objectionable, and  doubtless  would  have  been 
given  had  it  been  proffered  as  a  separate 
lnstructl(».  But  wh«i  an  instruction  partly 
good  and  partly  bad  is  offered,  the  oonrt  is 
not  required  to  weed  out  and  reject  the  bad 
and  give  the  good  on  pain  of  a  rerersaL 
Ramm  v.  HewittrLea  Lumber  Co.,  48  Wash. 
263,  267,  94  Pac  lOSl. 

[4]  The  part  whicb  we  have  Italicised  is 
palpably  bad.  The  excessive  speed  would  be 
enough,  without  more,  if  it  alone  brought  the 
car  to  the  place  of  coIllsioD  when,  that  place 
was  occupied  by  another  car.  Tlie  argument 
that,  without  the  qualification  requested,  the 
Jury  might  have  found  excessive  speed,  at  an 
antecedent  time  and  in  another  place,  the 
proximate  cause,  is  entlr^  too  refined.  Nd- 
ther  the  first  part  of  this  requested  Instmc- 
tlOD  nor  any  instruction  given  was  reason- 
ably capable  of  such  a  construction.  - 

[6]  The  last  sratenoe  requested  is  even 
more  objectionable.  It  invokes  one  phase  of 
the  rule  of  last  clear  diance,  a  doctrine  wh(ri- 
ly  inapplicable  on  the  facts  here  as  between 
the  oarrler  and  his  passenger.  This  last 
defect  appeared  in  several  other  requested  in- 
structions. So  far  as  this  instructloo  cor- 
rectly stated  the  law  It  was  covered  in  gen- 
eral terms  by  the  Instructions  givoi.  The 
court's  first  Instruction  stated  the  nature  of 
the  action.  The  second  enumerated  the 
charges  of  negligence,  namely,  carelessness  In 
operating  the  Jitney  without  having  it  under 
control,  unlawful  and  excessive  speed,  negli- 
gent driving  against  the  Herald  car.  The 
third  correctly  defined  the  degree  of  care  re- 
quired of  a  common  carrl».  The  fourth  de- 
fined unlawful  ^)eed.  The  fifth  charged  that, 
if  the  driver  of  the  Jitney  failed  "In  any  of 
the  particulars  diarged"  to  observe  the  re- 
quired degree  of  care,  defendant  would  be  lia- 
ble regardless  of  any  negligence  on  Herald's 
part  "if  tho  accident  would  not  have  hap- 
pened except  tw  defendant's  driver's  care- 
lessness."   The  sixth  was  as  follows: 

"The  burden  of  proof  is  upon  the  plaintifF  in 
this  case  to  show  by  the  greater  weight  of  the 
evidence  that  the  defendant's  driver  waa  guilty 
of  negligence  in  the  manner  charged  and  that 
such  negligence  contributed  to  iad  waa  the 
proximate  cause  of  the  coUision." 

[I]  Taken  as  a  whole,  these  instmctlons 
gave  to  the  Jury  the  law  of  proximate  cause  as 
applied  to  excessive  ^>eed  as  well  as  to  every 
cjiarge  of  negligence.  But  appellants  com- 
plain because  a  definition  of  proximate  cause 
was  not  given. 
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[7]  The  answer  Is  that  no  snch  Instractlon 
was  requested. 

Another  instmctlcMi  offered  and  refused 
was  as  follows: 

"If  yoa  find  from  a  fair  preponderance  of  the 
testimony  that  the  jitney  was  proceeding  east 
along  the  south  side  of  Pike  street,  and  that 
tho  Herald  car  was  approaching  from  the  north 
along  Ninth  avenue,  the  driver  of  the  jitney 
had  the  right  of  way,  and  it  was  the  duty  of 
the  driver  of  the  Herald  car  to  keep  clear  of 
the  jitney's  course,  and  the  driver  of  the  jitney 
had  the  right  to  assume  that  the  driver  of  the 
Herald  car  would  ke«)  out  of  his  way  tiU  ho 
had  notice  that  the  driver  of  the  Herald  car 
would  not  or  could  not  keep  out  of  his  way; 
till  he  had  ench  notice  it  was  not  negligent  for 
the  driver  of  the  jitney  to  go  ahead." 

No  statute  Is  dted  nor  was  any  city  ordi- 
nance pleaded  or  proved  declaring  this  rule 
as  to  right  of  way.  But  assuming  this  a 
proper  statement  of  the  law  of  the  road,  and 
that  the  refusal  of  the  court  to  so  instruct 
might  be  soundly  urged  as  error  if  this  were 
an  action  between  the  owners  of  the  respect- 
ive cars,  it  was  not  error  in  this  case. 

[I]  Appellant  Martin  as  a  common  carrier 
owed  to  respondent  as  his  i>assenger  the  duty 
of  exercising  the  highest  degree  of  care  com- 
patible with  the  practical  operation  of  the  car. 
That  duty  would  not  be  met  as  a  matter  of 
law  by  a  mere  observance  of  the  law  of  the 
road.  His  negligence,  if  any,  as  between 
htm  and  his  passenger,  is  to  be  measured  by 
his  duty  as  a  common  carrier,  not  by  his 
duty  to  other  users  of  the  highway. 

The  law  in  force  at  the  time  of  the  accident 
(Laws  1905,  p.  296,  8  10;  Rem.  ft  Bal.  Code, 
{  6571)  limited  the  speed  of  automobiles  to 
4  miles  an  hour  over  crossings  or  crosswalks 
within  the  limits  of  any  city  or  village  when 
any  perswi  is  upon  the  same,  and  between  in- 
tersections to  12  miles  per  hour  In  thickly 
settled  districts,  and  to  24  miles  an  hour 
outside  of  such  districts.  By  an  act  taking 
effect  after  the  accident,  but  before  trial,  that 
law  was  repealed.  Laws  1915,  c  142,  p. 
397  (Rem.  Code,  {  5562—35).  In  his  charge 
the  trial  court  stated  the  permitted  speed 
over  crossings  and  intersections  correctly  as 
4  miles  an  hour,  and  between  intersections  as 
20  miles  an  hour.  No  complaint,  however,  is 
made  of  this  discrepancy.  The  court  then 
instructed  the  jury  to  the  effect  that  any 
person  driving  an  automobile  o^rer  an  Inter- 
section faster  than  4  miles  an  hour,  or  be- 
tween intersections  faster  than  20  miles  an 
hour,  would  be  guilty  of  negligence  as  a  mat- 
ter of  law.  This  is  assigned  as  error.  Ap- 
pellants contend  that  the  speed  regulatlcm 
of  the  repealed  statute  furnished  a  rule  of 
evidence  merely,  wldch  could  not  survive,  for 
any  purpose,  its  repeal. 

[t]  Both  reason  and  authority,  however, 
sustain  the  view  that  the  statute  in  force  at 
the  time  created  a  duty  entering  into  the 
contract  of  carriage,  so  that  the  repeal  could 
not  operate  retrospectively.  This  exact  ques- 
tion was  decided  contrary  to  appellants'  con- 
tentiwi  in  James  v.  Oakland  Traction  Co.,  10 
Cat  App.  785,  108  Pac.  1062.    In  that  case 


the  injury  sued  for  was  to  a  passenger  on  one 
of  defendant's  street  cars.  At  the  time  of 
the  accident  a  statute  applicable  to  the  place 
of  the  accident  limited  the  speed  of  street 
cars  to  eight  miles  an  hour.  After  the  acci- 
dent, but  before  the  trial,  the  statute  was 
amended  so  as  to  eliminate  the  provision  as 
to  the  qpeed  of  cars.  The  court  instructed 
the  jury,  in  substance,  that  a  speed  in  excess 
of  eight  miles  an  hour  was  negligence  as  a 
matter  of  law.  Upon  an  appeal  the  defend- 
ant contended,  as  contend  appellants  here, 
that  the  repealed  provision  was  merely  a  rule 
of  evidence  which  could  be  changed,  and 
when  ctianged  it  ceased  to  apply  even  to  ex- 
isting causes  of  action.  The  appellate  court 
refuted  that  view  by  an  argument  so  cogent 
that  we  quote  from  it  at  some  length: 

"We  think  tho  criticised  instruction  states 
the  law  upon  the  subject  to  which  it  relates, 
as  it  existed  at  the  time  the  accident  happened, 
dearly  and  with  accuracy,  and  we  do  not  as- 
sent to  the  proposition  that  the  rei)cal  by  the 
Legislature,  subsequently  to  the  happening  of 
the  accident,  of  that  portion  of  the  section  regu- 
lating the  rate  of  speed  of  cars  within  cities,- 
had  tho  effect  of  depriving  the  plaintiff  of  any 
rights  vouchsafed  to  her  by  the  statute  at  the 
time  her  injuries  were  sustained.  The  action 
here  is  not  founded  upon  the  statute.  In  other 
words,  there  was  immediately  vested  in  plaintiff, 
upon  receiving  the  injuries  of  which  sne  com- 
plains, the  right  to  institute  an  action,  independ- 
ently of  the  statute,  to  recover  damages  for 
such  personal  injuries  as  she  might  bavo  sus- 
tained through  the  negligence  of  the  defendant. 
The  statute  prescribed  the  measure"  of  care,  in 
the  matter  of  speed,  which  the  defendant  was 
required  to  exercise  in  the  execution  of  its  con- 
tract with  her  to  transport  her  with  safety  from 
one  point  to  another  over  its  lines.  While  it 
may  be  correct  to  say  tliat  the  breach  of  the 
condition  thus  imposed  upon  the  defendant  by 
the  Legislature  in  the  operation  of  its  business 
as  a  common  carrier  would  operate  as  a  rule 
of  evidence,  since  the  violation  of  the  condition 
would  raise  the  presumpticm  of  negligence,  the 
condition  was  nevertheless  an  element  entering 
into  the  contract  with  plaintiff  as  important 
and  substantial  as  any  other  essential  element 
involved  in  the  care  with  which  common  car- . 
riers  are  charged  by  the  law  in  the  transporta- 
tion of  passengers.  This  condition  is  not,  there- 
fore, as  appeUant  contends,  a  mere  matter  of 
procedure  or  a  rule  of  evidence  which,  having 
been  abrogated  after  a  right  of  action  had  ac- 
crued and  before  the  trial  thereof,  cannot  be 
invoked  or  applied  in  such  action  under  the 
rule  laid  down  by  the  authorities  cited.    •    *    • 

"In  the  case  here  the  plaintitTs  right  of  ac- 
tion was  a  vested  right,  founded  in  the  breadi 
of-  the  contract  of  carriage  between  herself  and 
tho  defendant;  one  of  the  substantial  elements 
of  the  agreement  opon  the  part  of  the  latter 
being  that,  in  order  to  insure  the  safe  and  com- 
fortable carriage  of  plaintiff,  the  rate  of  speed 
of  the  car  on  which  she  took  passage,  when 
passing  through  the  streets  of  a  city,  would 
not  exceed  the  limit  prescribed  by  the  statute. 
In  other  words,  the  law  regulating  the  busi- 
ness of  the  transportation  of  passengers  by 
street  railroad  corporations  subsisting  at  the 
time  and  place  of  the  making  of  a  contract  of 
carriage,  and  where  such  contract  is  to  be  per- 
formed, enters  into  and  forms  a  part  of  it,  as 
if  such  law  was  expressly  referred  to  or  incor- 
porated in  its  terms." 

In  the  case  of  Miller  v.  Unicm  Mill  Co.,  45 
Wash.  199,  88  Pac.  130,  this  court  recognized 
the  same  prindple.    Miller,  an  employ^  of 
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the  mill  company,  liad  received  Injuries  from 
exposed  cogs  in  the  company's  sawmill  while 
the  factory  act  of  1903  wsis  in  force.  After 
the  accident,  but  before  the  trial,  the  act  was 
repealed  by  the  factory  act  of  1906.  Under 
the  act  of  1903,  as  construed  in  Hall  ▼.  West 
&  Slade  Mill  Co.,  39  Wash.  447,  81  Paa  915,  4 
Ann.  Cas.  587,  the  common-law  defense  of 
assumption  of  risk  was  not  available  to  a 
master  who  had  failed  to  safeguard  machin- 
ery as  required  by  that  act.  Miller  having 
testified  that  he  knew  that  the  cogs  were 
exposed  and  unguarded,  the  trial  court  held, 
as  a  matter  of  law,  that  be  assumed  the  risk 
of  Injury  from  the  cogs,  excluded  evidence 
that  they  could  have  been  alvantageoasly 
guarded,  and  refused  to  Instruct  that  by  its 
failure  to  guard  the  cogs,  as  required  by  the 
act  of  1903,  the  mill  company  was  deprived 
of  the  defMiae  of  assumption  of  risk.  Upon 
appeal  this  court  held  that  the  act  of  1903, 
abrogating  the  defease  of  assumption  of  risk, 
enteifed  into  the  contract  of  employment; 
that  the  repeal  of  that  act  did  not  operate 
retroactively  nor  affect  causes  of  action  that 
arose  prior  to  the  repeal.  See,  also,  Gar- 
neau  v.  Port  Blakely  MUl  Co.,  8  Wash.  467, 
36  Paa  463. 

[10]  The  further  claim  that  the  speed  stat- 
ute can  only  be  Invoked  In  favor  of  pedestri- 
ans Is  without  merit.  Ludwigs  v.  Dumas,  72 
Wash.  68,  129  Pac.  903.  It  imposed  a  posi- 
tive rule  of  conduct  upon  all  drivers.  It 
seems  clear  that  it  should  be  invocable  In  fa- 
vor of  any  person  who  can  show  that  its 
violation  was  the  proximate  cause  of  his 
injury,  in  the  abaoice  of  contributoiy  neg- 
ligence on  his  part 

Respondent  was  permitted  to  testify  that 
he  was  a  wlginaker,  and  conducted  a  large 
hair  goods  business  in  a  store  on  one  of  the 
main  streets  of  Seattle;  that  he  employed 
eight  assistants  in  his  establishment;  that 
he  drew  business  from  all  over  the  Kortb- 
west;  that  his  orders  ran  from  $25  to  $50 
eadi;  that  since  1912  his  gross  receipts  had 
been  practically  uniform  every  year,  averag- 
ing $2,500  to  $2,600  a  month;  that  once  or 
twice  a  year  he  traveled  over  his  territory, 
personally  soliciting  orders,  at  which  times 
he  secured  In  advance  the  services  of  a  man 
from  San  Francisco  or  Chicago  to  take  his 
place  in  the  store,  but  that  he  could  hot  sup- 
ply his  place  when  he  was  injured,  because 
he  had  no  time  to  find  a  suitable  man.  He 
further  testified  that  he  was  absent  from  his 
place  of  business  about  a  month  owing  to 
the  accident,  during  which  time  his  wife  re- 
mained in  charge  of  the  store,  but  his  male 
customers  would  not  deal  with  a  woman; 
and  that  the  time  lost  from  his  business  on 
account  of  the  accident  was  worth  $1,000. 
Respondent's  wife  testified  that  while  her 
husband  was  away  on  account  of  the  injury 
the  business  suffered  a  loss  of  two-thirds  of 
the  g^ieral  incotne.  -She  kept  the  books  of 
the  business,  and  produced  them  in  Oonrt, 
bnt  tblB  was  on  requ«JBt  o£  appel}ants  them- 


selves. From  these  books  she  testified  that 
the  amount  of  the  orders  received  in  June, 
1015,  the  month  respondent  was  absent  from 
his  business,  was  $968.65,  while  in  Hay  of  tlie 
same  year  they  amounted  to  $2,357.07;  that 
the  expenses  were  from  $615  to  $625  a  month, 
and  that  the  gross  profit  ranged  from  100  to 
200  per  cent  All  of  this  was  admitted  over 
an  objection  that  it  was  beyond  the  com- 
plaint, tended  to  establish  speculative  dan- 
ages  to  the  business,  and  was,  in  any  event, 
inadmissible  as  against  the  casualty  com- 
pany. 

In  his  general  charge  the  court  instructed 
the  Jury  as  follows: 

"If  you  find  in  favor  of  the  plaintiff,  you  will 
allow  him  such  sum  as  damases  as  yon  may 
find  from  the  evidence  will  fairly  and  reason- 
ably compensate  him  for  injuries  which  he  baa 
received,  whether  to  his  peraoa  or  property." 

Pursuant  to  that  instruction,  the  court  then 
submitted  to  the  Jury  an  interrogatory  as 
follows: 

"I  have  instructed  yoo  that  if  you  find  for 
the  plaintiff  you  will  allow  him  sudi  sum  as  will 
fairly  and  reasonably  comiiensate  him  for  in- 
juries to  his  person  or  to  his  property,  one  or 
both.  *  *  •  If  you  find  for  the  plaintiff, 
then  you  will  answer  this  intorro^tory:  'What 
sum,  if  any,  do  you  allow  plaintiff  on  account 
of  injuries  to  his  property? 

"Property  injury  means  injuries  to  property 
separate  from  injuries  to  his  person.  Proper- 
ty means  clothing,  business,  and  so  forth.  So 
that  if  you  allow  the  plaintiff  a  verdict,  and  if 
that  verdict  includes  mjuries  to  property,  loss 
of  business  or  property,  you  will  advise  the 
court  of  the  amount  you  allow  him  for  injuries 
to  property  by  answering  that  interrogatory  on 
the  blank  line  and  have  it  signed  by  your  fore- 
man." 

The  verdict  was  for  $1,500,  $750  of  wUdi 
was  found  for  injuries  to  property  in  answer 
to  the  interrogatory.  Appellants  took  an 
exertion  to  the  above  instruction,  and  now 
assign  as  error  the  rendering  of  any  Judg- 
ment for  more  than  $760,  and  especially  the 
rendering  of  any  judgment  against  the  casu- 
alty company  In  excess  of  that  amount. 

Appellants'  dominant  contention  in  this 
connection  is  that  this  evidence  was  inadmis- 
sible, especially  as  against  the  casualty  com- 
pany; the  argument  being  that  the  statute 
(Laws  1915,  c.  67,  p.  227:  Rem.  Code,  f  5562 
— 37  et  seq.)  requiring  the  jitney  cq;>erator  to 
give  a  bond  ^as  not  intended  to  provide  pro- 
tection against  damages  other  than  to  the 
bodies  of  persona  Injured  by  such  oonveyanoe. 

[11]  We  find  no  merit  in  this  contention. 
By  secUon  2  (Id.  i  5562—38)  the  statute  re- 
quires the  bond  to  be  given  "for  the  faithful 
compliance  by  the  principal  of  said  bond  with 
the  provisions  of  this  act,  and  to  pay  all 
damages  which  may  be  sustained  by  any  i>er- 
son  injured  by  reason  of  any  careless,  negli- 
gent, or  unlawful  act  on  the  part  of  said 
principal,  his  agents  or  employes."  Sectimi 
3  gives  a  cause  of  action  against  the  princi- 
pal and  the  surety  upon  the  bond  to  "every 
person  Injured  •  •  *  for  all  damages 
sustained."  This  language  is  too  plain  for 
Gonstruetloib    Clearly,  this  means  that  ttae 
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same  elonents  of  damages  for  which  a  re- 
covery may  be  had  against  the  principal  en- 
ter Into  and  form  a  part  of  the  liability 
against  the  surety,  the  only  statutory  limi- 
tation being  that  the  recovery  against  the 
surety  shall  be  limited  to  the  amount  of  the 
bond. 

[11]  These  instructions  are,  however,  vul- 
nerable to  two  other  objections.  In  the 
first  place,  they  submitted  to  the  Jury,  a  ques- 
tion wholly  outside  the  issue,  namely,  dam-, 
age  to  business  as  such.  In  his  complaint, 
after  setting  forth  the  diaracter  and  extent 
of  the  injuries  to  his  person,  plaintiff  states 
that  he  has  Incurred  an  indebtedness  of  ?75 
tor  nuising  and  piedlcal  attendance,  alleges 
total  damage  to  a  suit  of  clothes,  hat,  and 
pair  of  eyeglasses,  avers  that  "he  has  been 
compelled  to  neglect  bis  business  for  over  a 
month,"  and  fixes  his  total  damages  at  $2,- 
200.  Clearly  this  Is  not,  and  was  not  Intend- 
ed to  be,  an  allegation  of  Injury  to  business 
as  audi,  nor  aside  from  the  loss  of  the  suit, 
hat,  and  glasses,  does  it  contain  any  allega- 
tion of  injury  to  property.  By  no  construc- 
tion, however  liberal,  can  the  reference  to 
neglect  of  business  mean  more  than  a  <daim 
of  damages  for  loss  of  time  or  loss  of  person- 
al  earnings.  Lombaidi  v.  California  St  R. 
Co.,  124  CaL  811,  67  Pac.  68. 

[13]  In  the  second  place,  damages  to  basi- 
ness  as  such,  especially  when  measured  in 
terms  of  profits,  which  was  the  only  measure 
possible  under  the  evidence  adduced,  are  not 
recoverable  In  an  action  for  personal  injuries, 
where,  as 'here,  the  business  involves  an  in- 
vestment of  capital,  the  labor  of  several  em- 
ploy^ and  the  time  and  services  of  the  wife; 
This  point  Is  not  argued  in  the  briefs,  but, 
since  it  la  fundamental  and  controlling  upon 
the  error  assigned,  a  proper  disposition  of 
the  case  forces  us  to  an  independent  investi- 
gation. It  is  only  when  the  investment  is 
.  insignificant  and  merely  incidental  to  the  per- 
formance of  a  plaintilTs  personal  service  that 
profits  may  be  taken  as  a  measure  of  loss 
or  considered  as  an  elemNit  of  damages  in 
personal  injury  cases,  and  then  only  because 
they  are  in  reality  personal  earnings.  Weir 
V.  Union  R.  Co.,  188  N.  T.  410,  81  N.  B.  168, 
11  Ann.  Cas.  43;  Kronold  v.  New  York,  186 
N.  T.  40,  78  N.  B.  572;  Mahoney  v.  Boston 
Elevated  R.  Co.,  221  Mass.  110,  108  N.  ES. 
1033;  Jordan  v.  Cedar  Rapids  &  M.  C.  &y. 
Co.,  124  Iowa,  177,  99  N.  W.  693;  Beebe  v. 
Greene,  34  R.  I.  171,  82  AU.  796;  Ehrgott  v. 
Mayor,  etc.,  of  New  York,  96  N.  Y.  264,  48 
Am.  Rep.  62^ 

The  guiding  principle  is  nowhere  bettw 
stated  tlian  in  the  case  first  above  cited: 

"Where  the  facts  disclose  such  a  preponder- 
ance of  the  business  element  over  the  personal 
cquatioD,  or  audi  an  admixture  of  the  two  that 
the  question  of  personal  earnings  could  not  be 
safely  or  Droperly  segregated  from  returns  up- 
on capital  invested,  the  income  or  profits  from 
a  bnsiness  shonld  not  be  considered  in  deter- 
mining the  amount  of  the  .damages  to  which 
the  plaintiff  is  entitled." 


Measured  by  this  principle,  the  Instructions 
are  obviously  bad.  They  not  only  permitted 
the  Jury  to  find  a  damage  to  the  business  as 
such  when  none  was  pleaded,  but  committed 
the  fundamental  error  of  allowing  a  recovery 
for  loss  of  profits  in  a  business  the  profits  of 
which  were  essentially  produced  by  the  capi- 
tal invested  and  the  labor  of  others,  in  addi- 
tion to  respondent's  services,  and  were  af- 
fected by  the  cost  of  materials  and  many 
other  uncertain  elements. 

But  It  does  not  follow,  as  counsel  contend- 
ed in  the  court  below  and  intimates  here,  that 
all  of  the  evidence  to  which  these  instruc- 
tions were  directed  was  Improperly  admitted. 
[14]  Respondent's  own  testimony  was  plain- 
ly admissible  as  bearing  upon  the  quality  of 
his  services  which  were  lost  for  a  month 
and  as  tending  to  throw  light  on  his  earning 
capacity.  Manifestly  the  services  of  a  man 
who  had  bnilt  up  and  successfully  managed 
for  years  a  business  of  the  magnitude  of 
that  shown  In  the  evidence  were  worth  much 
more  than  what  it  would  have  cost  him  to 
secure  a  wlgmaker  merdy  to  take  his  place 
for  a  month  in  the  matter  of  fitting  wigs. 
The  whole  business,  as  shown  by  the  evi- 
dence, was  largely  dependent  upon  his  own 
exertions.  It  was  therefore  competent  to 
show  the  character  and  magnitude  of  the 
business,  the  capital  and  assistance  employ- 
ed, and  even  the  profits,  not  Indeed  as  ele- 
ments of  damage,  but  merely  as  circumstanc- 
es to  be  considered  by  the  Jury  in  determin- 
ing the  value  of  respondent's  loss  of  his  own 
services  in  the  business  because  of  the  in- 
Jury.  Heer  v.  WJarren-Scharf  Asphalt  Pav. 
Ob.,  US  Wis.  67,  94  N.  W,  789;  Muendi  T. 
Heinemann,  119  WU.  441,  9«  N.  W.  800. 

In  the  case  last  above  cited  the  personal 
element  was  certainly  not  more  prominent  in 
the  business  than  in  the  case  here,  yet  the 
court  held  evidence  of  the  character  here 
involved  admissible.  Justice  Wluslow,  q>eak- 
ing  for  the  court,  referring  to  the  Heer  Case, 
said: 

"In  that  case  it  was,  in  substance,  held  that 
where  a  man  not  working  on  a  salary,  but 
managing  an  established  business,  wmch  is 
mainly  dependent  on  liis  personal  exertions,  has 
been  disaued,  and  saes  to  recover  damages  for 
the  injury,  it  is  competent  to  show  the  char- 
acter and  magnitude  of  the  business,  and  to 
that  end  to  show  the  capital  and  assistance  em- 
ployed in  the  business,  also  the  qnality  and 
amount  of  the  plaintiff's  services  in  ue  bnsiness 
before  the  accident,  and  the  amount  ol  the 
profits  of  the  business,  not  for  the  reason  that 
such  profits  are  in  any  respect  elements  of  dam- 
age, nor  that  their  loss  or  impairment  can  be 
proven  because  they  represent  interest  on  the 
capital  employed,  the  value  of  the  good  will, 
and  perhaps  other  elements,  in  addition  tti  the 
value  of  the  personal  serrices  of  the  plaintiff, 
but  for  the  reason  that  all  these  elements,  when 
known,  are  truly  descriptive  of  the  quality  of 
the  service  of  which  the  plaintiff  was  capable 
before  his  injury,  and  thus  tend  to  throw  light 
on  his  earning  capacity." 

See,  also,  Rlpon  v.  Bittel,  30  Wis.  614;  Hart 
V.  New  Haven,  180  Mich.  181,  89  N.  W.  677 ; 
Muskogee  Electric  Traction  Co.  v.  Eaton 
(OU.)  162  Pac.  1109;  £1  Faso  Slectrlc  R.  Co. 
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V.  Murphy,  49  Tex.  Civ.  App.  586,  109  S.  W. 
4S8. 

Tbe  question  of  damnge  to  buslneBS  sbould 
not  have  been  submitted  to  the  Jury.  The 
evidence  as  to  the  character,  extent,  and  In- 
come from  the  business,  and  respondent's 
part  therein,  should  have  been  submitted  sole- 
ly as  an  element  in  determining  the  reason- 
able value  of  the  time  lost  by  respondent, 
with  an  express  caution  that  diminished  prof- 
its were  not  to  be  used  as  a  measure  of  dam- 
ages in  any  sense. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

MOUNT,  MAIN,  and  MORRIS,  JJ.,  concur. 


In  re  COLLINS'  ESTATE. 

OHAPPBLMJ  V.  W00DHAM8. 

(S.  F.  TO13.) 

(Supreme  Court  of  California.    March  20,  1917. 
On  Rehearing,  AprU  16,  1917.) 

1.  Apfeal  and  Ebbob  «=>151(3)— Pabtt  Ao- 

OBIEVED— EXEOtJTOK. 

The  executor  of  a  will  admitted  to  probate 
having  been  duly  appointed,  and  taken  up,  the 
administration,  represents,  and  is  under  duty 
to  protect  the  interests  of,  all  the  beneficiaries, 
and  may  oppose  contest  of  the  will  till  final  de- 
cision thereof,  and  so  appeal  from  revocation  ct 
probate  as  a  party  aggrieved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Kg.  §  947.J 

2.  Wills  i8='5o(1)— Tksxaicbntabt  Capacity 

— StJFFIClKNCY  OF  EVIDENCE. 

Evidence  on  a  will  contest  held  insuflSdent 
to  support  a  verdict  that  decedent  was  not  of 
sound  and  disposing  mind. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  137-140,  148-150,  161.] 

3.  Wuis  «=>41— Testamewtabt  Capacitt. 

Testator's  extreme  stinginess,  repulsive  or 
filthy  personal  habits,  ill  temper,  jealousy,  dic- 
tatoriu  and  disagreeable  disposition,  and  pro- 
pensity to  drive  hard  bargains  do  not  constitute 
msanity  or  unsoundness  of  mind,  but  at  most 
accentuate  any  inference  of  unsoundness  found- 
ed on  other  circumstances. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  H  84,  85.] 

4.  WiLiA  «=s»34— Testamentabt  Capacitt— 
Insanity. 

Aside  from  dementia  leaving  no  mental  pow- 
er to  form  any  conception  of  the  relation  of 
things,  insanity  which  will  avoid  a  will  is  delu- 
sion operating  on  the  testamentary  act. 
.  [Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fi  71-73.] 

5.  Wills  ®=955(1)— Testamentaby  Capacity 
—Opinions. 

Opinions  as  to  unsoundness  of  mind  are  in- 
suilicient  to  establish  the  fact,  being  based  on 
facts  showing  neither  morbid  delusion  nor  total 
mental  incapacity,  and  showing  nothing  more 
than  personal  peculiarities  and  habits,  occasion- 
al lapses  or  failure  of  memory  and  defective 
nervous  and  muscular  co-ordination,  and  it 
clearly  appearing  that  none  of  these  frailties 
was  present  at  the  execution  of  the  will  or  affect- 
ed its  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {S  137-140,  148-150,  161.] 


On  Behesring. 
6.  Appeal  and  Ebbob  iSs>151(S)— "Pabtt  Ae- 

obibved'  '— Executob!. 
Code  Civ.  Proa  S  1299,  providing  an  ex- 
ecutor named  in  a  will  may  petition  to  have  it 
proved,  authorizes  him  to  prosecute  the  p«titiaii 
to  a  final  determination,  and  so  makes  him  as 
trustee  for  the  beneficiaries  a  party  aggrieved, 
who  may  araeal  from  the  order  refusing  admis- 
sion to  probate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  947. 

.    For  other  definitions,  see  Words  and  Phras- 
es, Slrst  and  Second  Series  Aggrieved  Party.) 

Department  1.  Appeal  from  Sni>erior 
Court,  Santa  Clara  County;  P.  F.  Gosbey. 
Judge. 

Albertlne  Collins  Chappelle  contested  the 
win  of  Betsey  H.  OoUlns,  deceased,  and  from 
an  order  revoking  probate,  W.  K  Woodbams. 
executor,  anneals.    Reversed. 

William  H.  Johnson,  of  San  Jose,  for  ap- 
pellant.    Hiram  A.  Blanchard,  of  San  Joee, 

for  respondent 

SHAW,  J.  This  Is  an  appeal  from  an 
order  revoking  the  probate  of  the  will  of 
Betsey  H.  Collins,  deceased. 

[1]  The  api)^lant  has  no  Interest  In  the 
estate  except  sudi  as  arises  from  the  fact 
that  he  is  the  duly  appointed  and  qualified 
executor  of  the  will  previouedy  admitted  to 
probate.  The  will  provides  for  several  l^a- 
des  and  devises  the  residue  of  the  propnty 
to  the  contestant  Respondent  contends  that 
the  executor  is  not  a  party  aggrieved,  and 
hence  that  he  cannot  maintain  this  appeaL 
This  pnH)osltioa  is  not  well  taken.  When  a 
will  has  been  admitted  to  probate  and  the 
executor  Is  duly  anointed  and  has  taken 
up  the  administration  of  an  estate,  he  repre- 
sents all  of  the  beneficiaries  of  the  will.  It 
then  becomes  his  duty  to  protect  their  inttf- 
ests,  and  As  such  executor  he  has  the  rl^t 
to  oppose  a  contest  of  the  will  until  the  final 
decision  thereof ;  consequently  he  may  main- 
tain an  am)eal  from  an  adverse  Judgment  In 
the  lower  court  Estate  of  Whetton,  98  Cal. 
203,  32  Pac.  970;  Estate  of  McKinney,  112 
Cal.  4B4,  44  Pac.  743;  Estate  of  Dillon,  140 
Cal.  685,  87  Pac.  379;  Estate  of  Kite,  155 
Cal.  457,  101  Pac  448;  Estate  of  Logan,  171 
Cal.  362,  153  Pac.  388. 

[2]  The  only  question  presented  in  the  case 
Is  whether  or  not  the  evidence  Is  sufficient  to 
support  the  verdict  of  the  Jury  that  the  de- 
cedent was  not  of  sound  and  dl^iosing  mind 
at  the  time  of  the  execution  of  the  will. 

The  testatrix  was  the  wife  of  Herman  Col- 
lins. They  had  no  children  bpm  to  thenL 
The  contestant,  Mrs.  Chappelle,  was  adopted 
by  them  as  their  daughter  when  she  was 
about  2  years  of  age,  and  lived  with  them 
until  her  marriage  to  Chappelle  about  the 
year  1909.  The  family  formerly  resided  in 
South  Dakota.  Some  10  years  previous  to 
her  death  they  removed  to  San  Jose,  Cat  In 
May,  1912,.  Collins  left  his  wife  and  wait  to 


4s»For  otber  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbo'ad  Dlceeta  and  Indsxe* 
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England,  remaining  there  until  his  death  In 
May,  1916.  The  testatrix,  in  her  later  years, 
was  afflicted  with  varicose  veins  In  her  leg. 
On  October  28, 1914,  a  surgical  operation  was 
performed  on  her  to  remove  them.  At  the 
time  of  making  the  will,  on  March  25,  1915, 
she  was  about  75  years  of  age.  Her  estate 
ccmsisted  of  a  farm  In  South  Dakota,  valued 
at  about  $12,000,  something  over  two  thou- 
sand dollars  on  deposit  in  savings  banks,  and 
money  loaned  on  secured  notes  amounting 
to  $2,600,  besides  some  small  artides  of  per- 
sonal property.  Before  leaving  bis  wife  Her- 
man Collins  executed  a  deed  purporting  to 
convey  to  the  contestant  the  residoice  in 
which  he  and  the  testatrix  bad  lived  prior 
to  his  departure.  This  deed  he  placed  in 
escrow  to  be  delivered  to  the  contestant  up- 
on bis  death,  and  it  has  since  been  delivered 
to  her.  The  testatrix  occupied  this  residence 
until  her  death.  The  will  bequeathes  a 
legacy  of  S500  eadi  to  two  nieces,  and  a  like 
amount  to  a  nephew  and  bis  wife  Jointly. 
It  also  bequeathes  $100  to  the  nephew  and 
bia  wife  for  the  upkeep  of  the  graves  of  the 
father  and  mother  of  the  testatrix.  All  the 
residue  of  the  estate  is  givea  to  Alberttne  O, 
Chappelle,  the  contestant 

The  contestant  and  five  other  women,  Inti- 
mate acquaintances  and  near  neighbors  of 
the  testatrix,  each  testified  that  In  her  opin- 
ion the  testatrix  was  not  of  sound  mind  when 
she  executed  the  will.  There  was  no  other 
testimony  on  the  subject  except  that  of  two 
physicians,  one  of  them  the  husband  of  the 
contestant,  who,  in  answer  to  hypothetical 
questions  purporting  to  state  the  substance 
of  the  reasons  given  by  the  contestant's  wit- 
nesses, each  stated  his  opinion  to  be  that  she 
was  of  unsound  mind.  We  wUl  state  as 
briefly  as  possible  the  facts  given  by  the  wit- 
'  nesses  as  the  foundation  for  their  oplnlon& 

Tbe  testatrix  did  not  eat  enough ;  she  was 
too  close  to  feed  herself  properly;  so  close 
that  she  would  not  take  proper  nourishment, 
and  If  she  saw  anybody  else  eating  plenty, 
she  thought  that  they  ^)»it  too  much  money ; 
she  wanted  so  many  vegetables  for  a  nickel 
that  the  vegetable  peddler  refused  to  call  at 
her  house.  She  wanted  the  neighbors  to  cut 
down  the  lilac  trees  so  that  stie  could  see  her 
husband  when  be  turned  the  corner.  When 
she  saw  her  husband  give  three  peaches  from 
his  back  yard  to  a  neighbor  woman  she  be- 
came very  angry,  and  thereafter  was  always 
talking  about  It.  She  was  troubled  frequent- 
ly with  aphasia,  and  would  at  sndi  times 
try  to  tell  things,  but  could  not  make  herself 
understood.  One  of  these  spells  occurred 
about  a  month  before  the  will  was  made.  In 
these  spells  she  would  open  and  close  her 
eyes,  trying  hard  to  think  of  the  words,  then 
give  it  up,  then  try  again  and  fall.  Her 
mouth  was  drawn  to  one  side  from  paralysis 
of  the  facial  muscles.  After  the  operation 
mentioned  she  shuffled  her  feet  In  walking, 
as  if  she  were  unable  to  raise  them.    During 


the  last  two  or  three  years  she  frequently 
asked  a  neighbor  to  do  little  errands  for  her, 
such  as  paying  her  taxes,  buying  ber  wood, 
and  the  like.  She  grieved  about  ber  husband 
not  coming  back  or  writing  to  her.  There 
did  not  seem  to  be.  In  the  opinion  of  one 
witness,  any  good  common  sense  to  ber  talk. 
No  Instances,  however,  were  gXvea  of  this 
lack  of  common  sense.  After  the  operation 
In  1014  she  lost  flesh  very  rapidly  and  be- 
came very  tbln.  Prior  to  that  she  was 
rather  fleshy.  She  harbored  a  grudge  against 
one  of  tbe  witnesses  because  her  husband 
bad  given  tbe  witness  a  chair,  and  she  was 
jealous  about  it  She  never  wanted  any  one 
to  have  pleasure.  When  the  contestant  visit- 
ed ber  for  a  month,  in  May,  1915,  she  did 
not  seem  to  recognize  ber  as  she  entered  the 
room,  but  recognised  ber  In  a  moment  and 
broke  down  and  cried.  She  did  not  Inform 
the  contestant  of  the  operation  for  varicose 
veins,  in  October,  1914.  She  first  told  tbe 
contestant  to  go  home,  and  then  wboi  she 
got  ready  to  go  she  begged  ber  to  stay.  She 
was  very  suspicious,  vei7  disagreeable  and 
Ill-tempered,  getting  so  agitated  with  anger 
that  she  would  get  weak  and  have  to  sit 
down  and  rest  Sometimes  ahe  could  not  be 
made  to  understand  anything  exc^t  by  writ- 
ing, which  she  would  then  try  tp  read  and 
would  shake  her  head  as  if  she  'did  not  un- 
derstand it.  She  would  not  allow  ber  daugh- 
ter to  do  the  washing  for  herself  and  <d)il- 
drea  during  the  said  visit  for  fear  sbo  would 
use  more  water  than  was  permitted,  and  she 
would  turn  down  the  gas  when  tbe  daughter 
was  cooking  in  the  kitchen,  saying  that  it 
was  wasting.  She  was  always  a  woman  it 
was  nearly  impossible  to  live  with,  always 
nagging  and  scolding,  and  was  extremely 
penurious.  This  was  true  before  the  daugh- 
ter's marriage  in  1909.  When  eating  she 
would  grab  the  victuals  in  her  hands  and 
eat  as  if  she  were  starving.  She  ate  peas 
with  a  spoon  and  took  meat  in  ber  fingers, 
wb&n  eating,  seldom  using  a  knife  or  fork. 
She  would  pick  up  partly  eaten  scraps  out 
of  other  plates  and  sop  up  the  gravy  o£F  the 
meat  plate  with  a  piece  of  bread,  when  visit- 
ing at  a  neighbor's  after  a  meal.  A  few 
weeks  after  making  the  will  she  got  some 
Easter  cards  to  send  to  friends  and  her 
daughter.  She  did  not  know  what  to  write 
on  theui,  and  was  very  much  disturbed  be- 
cause of  that  fact,  said  she  did  not  know 
how  to  put  it  on  paper,  and  finally  sent  the 
cards  without  anything  on  them  except  the 
address.  She  was  foolishly  fond  of  money, 
and  on  one  occasion  hugged  and  kissed  a 
cent  piece  given  her  by  a  neighbor.  She  bad 
trouble  with  her  left  hand  at  times  so  that 
she  could  not  move  it  very  well,  and  she  had 
to  move  it  from  one  place  to  another  with 
the  other  band. 

On  the  other  band,  the  evidence  showed 
that,  notwithstanding  these  peculiarities  and 
physical  ctMiditioaB  upon  whldi  tbe  wl^esses 
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based  their  opinion  that  she  was  of  unsound 
mind,  during  all  of  this  time  she  was  able  to 
and  did  transact  her  ordinary  business  as 
before  and  without  serious  difficulty,  exc^t 
that  which  arose  from  her  deafness.  The 
saTlngB  banks  accounts  show  that  alM  was 
depositing  and  withdrawing  money  there- 
from daring  this  period.  The  $2,500  loaned 
as  aforesaid  was  represented  by  eight  notes, 
Itearlng  interest  payable  at  different  times, 
some  annually,  some  semiannually  and  some 
quarterly.  These  loans  were  made  for  her 
by  the  appellant,  Woodfaaais,  who,  during  all 
this  time,  was  acting  as  her  agent  for  that 
purpose.  Before  making  a  loan  he  would 
submit  the  proposition  to  her,  and  she  would 
approve  it  She  kept  the  notes  and  mort- 
gages and  all  her  othw  valuable  papers  in 
her  own  custody.  As  each  installment  of  in- 
terest became  due  she  would  take  the  note 
to  Mr.  Woodhams^  ofBoe,  receive  from  him  the 
interest  paid  and  have  It  credited  on  the  note. 
She  kept  a  close  account  of  the  dates,  and 
never  failed  to  look  after  the  Interest  prompt- 
ly as  It  became  due,  or  to  select  the  right  note 
ttom  among  her  papers.  She  had  loaned 
$100  to  contestant's  hushand.  Dr.  Chappelle. 
In  May,  ltl6,  when  the  contestant  was  visit- 
ing the  testatrix,  and  when  she  says  she  be- 
lieves the  testatrix  was  of  unsound  mind, 
the  testatrix  handed  her  this  note  and  told 
her  to  give  It  to  her  htisband  as  a  present. 
The  contestant  received  it  without  objection, 
and  delivered  it  as  instructed.  The  testatrix 
knew  the  date  when  taxes  became  due  and 
made  preparations  in  advance  for  paying 
the  same.  She  made  one  loan  Just  three 
weeks  before  the  making  of  the  will,  and  she 
withdrew  money  from  the  bank  and  deposited 
money  therein  shortly  before  and  shortly 
after  the  making  of  the  will.  Thoee  who 
transacted  business  with  her  testified  that 
they  saw  no  cause  to  question  her  capacity 
to  transact  business  or  the  soundness  of  her 
mind.  The  will  Itself  bears  evidence  of  a 
rational  mind.  In  view  of  the  amount  and 
character  of  her  property  and  her  family  re- 
lations, the  dlspositioDS  of  her  will  seem 
entirely  reasonable.  She  herself  wrote  the 
instruction  stating  how  It  was  to  be  made, 
and  it  was  prepared  in  accordance  therewith 
after  a  prolonged  consultation  extending  over 
two  days,  by  Mrs.  Smith,  secretary  to  Mr. 
Woodhams.  She  brought  the  deed  for  the 
Dakota  farm  in  order  to  have  it  correctly 
described  in  the  will.  She  assisted  in  com- 
paring the  description  in  the  will  with  that 
in  the  deed,  she  reading  one  paper  and  Mrs. 
Smith  reading  the  other.  Some  14  months 
t>efore  the  date  of  the  will  she  wrote  a  letter 
to  Woodhams  concerning  one  of  the  loans. 
Its  language  Is  clear  and  forcible  and  the 
Ideas  sound  and  rational,  showing  a  business 
capacity  of  a  rather  unusual  character  for 
so  old  a  woman.  There  was  no  evidence  of 
any  sudden  change  in  her  mental  condition. 
The  aphasda  and  the  difficulty  In  moving  the 


left  hand  were  first  manifested  shortly  before 
the  making  of  the  will,  but  the  peculiarity  of 
habits,  character,  and  dlfvositlou  bad,  so  far 
as  appears,  existed  for  many  years  and  wliUe 
she  was  in  normal  condition, 

[S]  Bxtreme  stinginess,  repulsive  or  filthy 
personal  habits,  ill  temper.  Jealousy,  a  dic- 
tatorial and  disagreeable  diqiweltioii,  and  a 
propensity  to  drive  hard  bargains  do  not 
constitute  insanity  or  unsoundness  of  mlod. 
As  was  said  in  Estate  of  Bedflrid,  116  CoL 
652,  48  Pac.  794,  they  have  no  greato'  effect 
"than  to  accentuate  the  inference  of  nnaoond- 
nesa  founded  on  other  drcumstancea."  In 
this  case  they  do  not  even  have  that  effect, 
for  the  evidence  shows  that  the  testatrix  bad  • 
had  these  habits  and  peculiarities  in  as  great 
degree  for  many  years,  and  there  is  notliing 
to  indicate  that  they  had  their  origin  In  a 
diseased  mental  condition. 

[4]  Hie  fact  that  she  sboffled  her  feet  as 
she  walked,  after  the  operation  on  ber  lee 
In  October,  1914,  for  varicose  veins,  showed 
physical  disability,  but  it  had  no  direct  tend- 
ency to  prove  mental  disease  or  insanity. 
The  attacks  of  aphasia  and  the  difficulty  In 
moving  one  band,  there  being  evidence  of  but 
one  instance  of  the  latter,  show  a  conaldep- 
able  degree  of  senile  deterioration.  But 
these  things  do  not  of  themselves  establish 
the  insanity  that  is  essential  to  render  a 
person  incapable  of  making  contracts  or  a 
will.  "It  Is  commonly  held  that  aside  from 
those  cases  of  dementia  where  the  patient 
has  not  mental  power  to  form  any  conceptions 
whether  true  or  false,  of  the  relations  of 
things,  the  true  test  of  Insanity  Is  mmtal 
delusion;  that  If  a  person  persistently  I>e- 
lieves  supposed  facts  whlc^  have  no  real  ex- 
istence, and  against  all  evidence  and  probabil- 
ity conducts  himself  upon  the  assumption  of 
their  existence,  he  is  as  to  that  belief  under 
a  morbid  delusion,  and  delusion  In  that  sense 
is  insanity.  •  •  •  But  before  a  will  can 
be  rejected  on  that  account  it  must  appear 
that  Its  dispoaitory  provisions  were  or  might 
have  been  caused  or  affected  by  the  delosion.* 
•  •  •  delusions  which  are  not  operative 
in  the  testamentary  act,  do  not  relate  to  the 
persons  or  objects  affected  by  It,  are  not  pei^ 
mltted  to  invalidate  It"  Estate  of  Redfleld, 
supra. 

In  this  case  there  Is  no  pretense  ttiat  the 
testatrix  bad  not  mental  power  to  form  rea- 
sonably accurate  cmiceptlons  of  the  true  re- 
lations of  things.  Her  peculiarities  and  ec- 
centricities do  not  constitute  the  degree  of 
dementia  referred  to  in  the  exception  first 
noted  in  the  passage  Just  quoted.  With  re- 
spect to  the  true  test  there  stated,  tbe  ex- 
istence of  delusions,  there  Is  absolutely  no 
evldenceL  It  is  obvious  that  the  physicians 
who  gave  their  opinions  that  she  was  of  un- 
sound mind  were  measuring  it  by  a  more  ex- 
act and  perfect  standard  than  is  required  by 
the  law,  the  mind  wholly  normal  and  healthy, 
free  troax  any  defective  cto-ocdlnatioa  arising 
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(from  disease  or  decay.  In  a  medical  sense 
anything  short  of  this  may  constitute  Insan- 
ity or  unsoundness  of  mind ;  but  the  law  does 
not  demand  such  perfection  to  give  capacity 
td  manage  one's  aifairs  and  make  valid  dis- 
positions of  property.  The  law  defining  in- 
sanity which  wlU  avoid  such  an  act  requires 
"^ther  insanity  of  such  broad  character  as 
to  establish  mental  incompetency  generally, 
or  some  spedflc  and  narrower  form  of  in- 
sanity, under  which  the  testator  is  the  vic- 
tim of  some  hallucination  or  delusion."  Es- 
tate of  Chevallier,  159  Oal.  168, 113  Pac.  130. 
And  even  in  the  latter  class  the  act  to  be 
avoided  must  have  been  produced  in  whole 
or  in  part  by  the  delusion  or  hallucination. 
Id. 

[B]  At  best,  the  testimony  o5E  expert  wit- 
nesses as  to  Insanity,  based  on  hypothetical 
Questions  skillfully  framed  to  call  for  an 
answer  favorable  to  the  party  in  whose  be- 
balf  it  Is  asked,  "Is  evidence  the  weakest  and 
most  unsatisfactory."  Estate  of  Dolbeer,  149 
Cal.  243,  86  Pac.  693,  9  Ann.  Cas.  795.  When, 
as  in  this  case,  the  opinions  as  to  unsoundness 
'of  mind.  Including  those  of  the  Iqtlmate  ac- 
'Qualntances,  are  based  on  facts  which  show 
neither  morbid  delusion  nor  total  mental  In- 
capacity, which  prove  nothing  more  than  per- 
sonal peculiarities  and  habits,  accompanied 
by  physical  weakness,  occasional  lapses  or 
failure  of  memory  and  defective  nervous  and 
muscular  co-ordination,  and  it  clearly  appears 
that  none  of  these  frailties  was  present  at 
the  time  of  the  execution  of  the  will  or  af- 
fected its  provisions  in  any  way,  the  evi- 
dence is  wholly  insu£9clent  to  establish  the 
fact 

The  order  is  reversed. 

We  concur:    SLOSS,  J. ;  LAWIjOR,  J. 

On  Behearin^. 

PER  CURIAM.  [«]  In  the  opinion  here- 
tofore rendered  the  court  in  department  held 
that  the  appellant,  Woodhams,  was  sufficient- 
ly Interested  in  upholding  the  will  of  the  de- 
ceased to  maintain  an  appeal  from  the  or- 
der In  controversy,  but  inadvertently  assum- 
ed that  It  was  an  order  revoking  the  probate 
of  the  will,  the  fact  being  that  It  was  an  or- 
der refudng  to  admit  the  will  to  probate, 
and  it  was  made  upon  a  contest  of  the  wUl 
before  prdbate.  The  record  on  appeal  was 
in  typewriting  as  provided  In  section  953a, 
Code  of  ClvU  Procedure,  and  neither  party 
for  the  information  of  the  court  printed  in 
their  briefs  the  order  appealed  from,  or  any 
part  of  the  pleadings  in  the  case.  Code  Civ. 
Proa  §  953c. 

The  difference  In  the  facts  does  not  require 
a  different  ruling.  Woodhams  was  named  in 
the  will  as  executor  thereof,  and  as  such 
he  filed  a  petition  for  the  probate  thereof,  to 
which  the  respondent  filed  the  contest.  The 
Code  (S  1299,  Code  Civ.  Proc.)  provides  that 


any  executor  named  In  any  will  may  petition 
the  court  to  have  the  will  proved.  This 
clearly  authorizes  the  executor  to  file  and 
prosecute  the  petition  to  a  final  determina- 
tion. An  appeal  may  be  taken  from  an  or- 
der refusing  to  admit  a  will  to  probate. 
Having  the  authority  and  the  right  to  file 
and  prosecute  the  petition,  he  stands,  with 
respect  thereto,  In  a  fiduciary  relation  to  all 
the  beneficiaries  thereunder,  and  It  la  his 
duty,  and  accordingly  his  right,  to  take  all 
the  proceedings  necessary  to  secure  a  Just 
determination  of  its  validity,  Including  an 
appeal  from  an  adverse  decision  on  the  ques- 
tion. He  has  authority,  also,  under  section 
369,  Code  of  Civil  Procedure,  to  sue  with- 
out Joining  with  him  the  persons  for  whose 
benefit  the  action  is  prosecuted.  In  this  case 
be  is  interested  because  his  position  as  the 
executor  named  in  the  will  and  as  the  peti- 
tioner for  Its  admission  to  probate  makes 
him  the  trustee  for  that  purpose  of  the  lega- 
tees named  in  the  will.  In  that  capacity  and 
by  virtue  of  that  right  he  Is  a  "parly  ag- 
grieved" by  the  decision,  and  one  who  may 
appeal  therefrom  as  provided  in  section  938 
of  the  Code  of  Civil  Procedure.  There  are 
no  decisions  by  this  court  on  the  exact  point, 
Jynt  the  principle  Is  everywhere  recognized. 
40  Cyc.  1229, 16  Ency.  of  Plead.  &  Prac.  997 ; 
18  Cyc.  206,  3  Cor.  Jur.  622. 
Petition  for  rehearing  denied. 


VAN  OALBERQH  v.  EASTON  et  al. 

(li.  A.  3917.) 

(Supreme  Court  of  California.    April  13,  1917.) 

Advebsb  Possession  €=354— UNiNTrejiBUPTED 
Possession  —  Beoinmino  Actiois  Befobe 
Time. 
Under  Code  Civ.  Proc  $  326,  providing  that 
to  constitute  adverse  possession  there  must  be 
uninterrupted  and  continuous  possession  for  five 
years,  relief  cannot  be  given  if  suit  is  begun  be- 
fore, although  it  is  not  concluded  till  expiration 
of  five  years. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i  271.] 

In  Bank.  Appeal  from  Superior  Court 
Los  .\ngeles  County;  Prank  G.  Flnlayson, 
Judge. 

Action  by  E.  Van  Calbergh  against  Alice 
A.  Easton,  J.  M.  Moyer,  and  others,  in  which 
Moyer  filed  an  answer  and  cross-complaint. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  Moyer  appealed  to  the 
District  Court  of  Appeal,  which  reversed  the 
Judgment,  and  appellant  files  application  for 
rehearing.    Rehearing  d«iied. 

The  following  is  the  opinion  of  James,  J., 
of  the  District  Court  of  Appeal,  In  which 
Conrey,  P.  J.,  and  Shaw,  J.,  concurred: 

Plaintiff  brought  this  action  to  quiet  his 
title  to  a  certain  lot  of  land  in  the  city  of  I/os 
Angeles,  alleging  that  he  had  for  more  than  five 
years  last  past  been  the  owner  and  in  possession 
of  and  bad  paid  the  taxes  upon  the  lot.  It 
was  asserted   by  the  complaint  that  Alice  A. 
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Baston,  a  defendant,  and  certain  other  persona 
sued  by  fictitious  names,  claimed  an  interest  in 
the  property  adverse  to  the  plaintiff.    The  com- 

Slaint  was  filed  on  November  12,  1912.  J.  M. 
loyer  appeared  and  answered,  claiming  to  be 
the  successor  in  interest  of  the  defendant  Alice 
A  Kaston,  and  to  be  one  of  the  persons  mention- 
ed by  fictitious  name  in  the  complaint  of  plain- 
tiff. He  filed  an  answer  and  crosa-complaint, 
alleging  fee-simple  ownership  of  the  land  in 
controversy  and  asking  for  judgment  according- 
ly. There  was  an  answer  to  the  cros»-complaint, 
and  the  case  went  to  trial;  findings  and  judg- 
ment being  made  and  entered  in  favor  of  the 
SlaintifT,  from  which  judgment  and  from  an  or- 
er  denying  a  new  trial  to  the  defendant,  this 
appeal  was  taken. 

The  record  of  the  trial  is  presented  by  bJll  of 
exceptions.  It  is  shown  that  by  stipulation  of 
tlie  parties  it  was  agreed  that  in  April,  1889, 
Alice  A.  Kaston  was  the  owner  of  the  property 
in  fee  title.  The  plaintiff  testified  that  prior  to 
the  year  1007  he  had  owned  and  lived  upon  the 
lot  immediately  adjoining  that  in  controversy 
here;  that  In  November,  1907,  he  was  informed 
by  one  Warden,  connected  with  an  abstract  com- 
pany, that  said  Warden  had  for  sale  the  lot 
described  in  the  complaint;  that  he  was  assured 
by  Warden-that  he  could  give  a  dear  certificate 
of  title,  which  was  given,  and  in  consideration 
of  a  deed  being  made,  the  plaintiff  paid  to  Wai^ 
den  the  sum  of  $375.  The  deed  from  Warden  to 
the  plaintiff  was  introduced  in  evidence.  It  bore 
date  of  November  6,  1907,  but  the  plaintiff  tes- 
tified he  did  not  receive  the  deed  until  the  latter 
part  of  November,  1007.  By  that  testimony  we 
take  it  to  mean  that  the  transaction  was  com- 
pleted and  the  deed  delivered  in  the  latter  part 
of  November,  1907.  Plaintiff  testified  that  he 
immediately  took  possession  of  the  lot  after 
receiving  tie  deed,  built  a  fence  around  it,  and 
had  nsed  it  continuously  from  that  time  on  up 
to  the  date  of  the  trial,  which  occurred  in  March, 
1914.  ITe  showed  payment  of  taxes  for  the 
years,  1908,  1900,  1910,  and  1911;  the  tax  re- 
ceipts introduced  showing  that  the  second  pay- 
ment for  the  year  1911  was  made  to  the  tax  col- 
lector on  April  24,  1912.  The  defendant  show- 
ed that  he  had  made  several  payments  of  taxes 
on  the  property,  and  particularly  that  he  had 
paid  the  second  installment  of  Uie  1911  taxes 
on  February  7,  1912,  more  than  two  months 
prior  to  the  time  that  the  plaintiff  made  a  dupli- 
cate payment  of  the  same  tax.  In  proving  his 
chain  of  title,  taking  the  fact  stipulated  that 
Alice  A.  Kaston  was  the  owner  in  fee  of  the  prop- 
erty in  1889,  he  showed  by  the  judgment  roll 
that  title  had  been  quieted  in  his  favor  against 
Alice  A.  Kaston  and  others  in  July,  1910. 

Tlie  court  in  its  findings  did  not  determine 
that  at  the  time  of  the  commencement  of  the 
action  the  plaintiff  bad  acquired  title  to  the  lot 
and  was  the  owner  thereof,  but  made  its  findings 
in  this  way:  "That  at  the  date  of  the  filing  of 
the  complaint,  to  wit,  the  12th  day  of  November, 
1912,  the  plaintiff  was  not,  and  for  more  than 
five  years  next  preceding  said  date  had  not  been, 
the  owner  of  the  tract  of  land  described  in  the 
complaint.  •  •  •  That  for  more  than  five 
years  prior  to  the  filing  of  the  complaint  in 
this  action,  to  wit,  ever  since  the  10th  day  of 
November,  1907,  to  the  present  time,  viz.  the 
date  of  the  filing  of  these  findings,  the  plaintiff 
has  been,  by  actual  occupation,  in  the  open, 
notorious,  uninterrupted,  adverse,  continuous, 
exclusive,  hostile  possession,  under  a  claim  of 
title  and  color  of  title,  of  said  lands  hereinbe- 
fore described,  and  the  plaintiff  has  paid  all  tax- 
es levied  and  assessed  since  the  inception  of 
said  possession,  but  he  did  not  pay  the  second 
half  of  the  city  or  of  the  county  taxes  levied 
and  assessed  for  the  year  of  1912  until  after 
the  filing  of  the  complaint  herein." 

Appellant  argues,  and  we  can  see  no  escape 
from  the  legal  logic,  that  in  order  to  authorise 


a  judgment  in  faror  of  the  plaintiff  it  waa 
essary,  because  of  the  fact  that  adverse  poa 
sdon  was  relied  upon,  that  plaintiff  show  ood- 
tinuous  and  uninterrupted  possession  and  the 
payment  of  taxes  for  a  period  of  five  years  pre- 
ceding the  commencement  of  the  suit.  The  evi- 
dence did  not  establish  such  a  condition  of  tact, 
and  neither  was  it  by  the  findings  of  the  court 
80  determined.  By  his  own  testimony,  tiie  plain- 
tiff did  not  receive  a  deed  or  enter  into  poascs- 
sion  of  the  lot  until  "the  latter  part  of  Novem- 
ber, 1907."  He  commenced  this  action  oa  the 
12th  of  November,  1912,  which  was,  according 
to  his  own  testimony,  less  than  five  years  from 
the  date  of  the  deUveqr  of  the  deed.  If  the 
conclusion  of  the  court  is  the  correct  one— tbat 
is,  that  it  mattered  not  whether  the  complaint 
was  filed  within  five  years,  so  long  as  at  the 
time  of  the  trial  or  the  making  of  findings  the 
full  five  years  had  run — then  the  complaint  noay 
as  well  have  been  filed  during  the  third  year  of 
the  prescriptive  term,  with  the  only  condition 
that  the  full  period  of  five  years  should  have 
completely  run  before  judgment.  It  would  seem 
that  a  bare  statement  of  the  proposition  is  its 
own  answer. 

Appellant  makes  the  further  contention  that, 
conce<ling  that  the  plaintiff  had  been  in  posses- 
sion adversely  for  the  full  period  of  five  years 
prior  to  the  commencement  of  the  action,  never- 
theless it  was  not  shown  that  he  had  paid  all 
taxes  levied  aiid  assessed  against  the  property.' 
because  the  second  half  of  the  1911  tax  was 
paid  by  the  defendant  in  February,  and  that 
tlie_  further  payment  of  the  same  tax  by  the 
plaintiff  more  than  two  months  later  would  not 
satisfy  the  requirements  of  the  statute.  .  We  are 
in  accord  with  tie  appellant  on  this  proposi- 
tion alKo.  We  recognize  the  decisions  in  cases 
like  Owsley  v.  Matson,  156  Oal.  401,  104  Pac 
9S3,  and  Ciunmings  et  al.  v.  lAugblin  et  al.,  100 
Pac.  fi33,  as  determining,  under  the  facts  of 
those  particular  cases,  that  a  payment  by  each  of 
the  contending  patties  of  the  same  tax  would  noc 
debar  the  prescriptive  claimant  from  the  benefit 
of  the  iMiyments  made  by  him.  Such  decisions 
are  applicable  to  cases  of  overiapping  boundaries. 
but  we  think  not  applicable  to  fiicts  sudi  as  are 
here  involved.  If  ft  bo  the  law  that  an  adverse 
claimant  can  rest  upon  his  payment  of  taxes, 
notwithstanding  they  may  have  already  been 
paid  by  the  record  owner,  then  the  record  owner 
IS  absolutely  powerless  to  protect  himself  at  all 
against  the  evidence  of  the  payments  made  bQr 
the  adverse  possessor,  and  in  order  to  prevent  ti- 
tle to  his  property  from  being  divested  be  will 
be  compelled  to  go  into  court  liefore  tbe  pre- 
scriptive period  has  run  and  either  ask  for  an 
ejectment  of  the  person  in  possession,  or  seek 
a  decree  to  quiet  title  against  the  unmatured 
right  of  the  claimant  The  statute  (Code  Civ. 
Proc.  S  325),  to  our  minds,  makes  it  an  indis- 
pensable prerequisite  that  the  adverse  daimant 
shall  have  paid  all  taxes  levied  and  assessed 
within  the  period  of  his  occupancy,  and  if  they 
have  been  paid  prior  to  the  time  that  he  offers 
payment  to  the  tax  collector,  then  the  tax  debt 
for  that  year  has  l>een  satisfied  and  the  doable 
payment  amounts  to  naught.  In  such  a  case 
he  could  not  be  held  to  have  paid  the  tax.  The 
argument  that  this  view  may  result  in  a  scram- 
ble between  the  owner  of  the  legal  title  and 
the  adverse  claimant  as  to  who  shall  be  first  at 
the  tax  collector's  ofiice  is  rather  an  argument 
against  the  expediency  of  the  statute  than 
against  its  effect.  To  our  minds,  its  effect  is 
plain,  and  stated  in  language  unmistakable. 

We  think  the  contentions  of  appellant  on  each 
of  the  questions  discussed  must  be  sustained. 

The  judgment  and  order  are  reversed. 

Charles  Laotz,  of  Los  Angeles,  for  appel- 
lant. Prank  C.  Prescott,  of  Los  Angeles,  for 
respondent 
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PER  CURIAM.  The  application  for  a 
hearing  In  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate District  Is  denied.  In  denying  the 
petition  we  deeca  It  proper  to  say  that  we  do 
not  desire  to  be  understood  as  approving  the 
l)ortlon  of  the  opinion  relative  to  the  matter 
of  the  payment  of  the  second  installment  of 
taxes  for  the  year  1911.  We  are  satisfied 
that  the  decision  of  the  District  Court  of  Ap- 
peal Is  correct  upon  the  first  ground  for  its 
decision  stated  therein. 


RODGERS  V.  PACIFIC  COAST  OASUAI/TY 
CO.    (LwA.3921.) 

(Supreme  Court  of  California.    April  24,  1917.) 

1.  iNStfRANCS  9=>435— LlABUJTT  iKSTmANCOB— 
PATlfENT  OF  JUDOMSNT. 

Under  a  Uability  policy  insuring  against 
sums  paid  by  insured  towurd  satisfying  judg- 
ments against  him,  insured's  giving  a  note  for 
such  a  judgment  constitutes  a  payment  render- 
ing the  insurer  liable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1144.] 

2.  Appeal   and   Eskob  «=»S42(1)— Review- 
Just  Question. 

Where  a  liability  policy  insured  against 
sums  paid  toward  satisfying  judgments  obtain- 
ed against  insured,  whether  insured's  giving  a 
note  for  a  judgment  upon  the  understanding  that 
it  should  be  surrendered  for  an  assignment  of  in- 
sured's cause  of  action  against  the  insurer  con- 
stituted a  bona  fide  payment  of  the  judgment 
which  was  actually  satisfied  of  record  was  a 
question  of  fact  determined  by  the  verdict. 

[ISd.  Note. — For  other  cases,  see  Appeal  and 
Errwr.  Cent.  Dig.  {{  331&-^18.] 

In  Bank.  Appeal  from  Superior  Court, 
Ixs  AjDgeles  County;  Qurtls  D.  Wilbur, 
Judge. 

Action  by  Frances  O.  Rodgers  against  the 
Pacific  Coast  Casualty  Company.  A  judg- 
ment for  plaintiff  was  affirmed  by  the  Dis- 
trict Court  of  Appeal,  and  defendant  petitions 
for  a  rehearing.    Petition  denied. 

The  following  is  the  opinion  of  James,  J., 
In  the  District  Court  of  Appeal,  in  which 
Conrey,  P.  J.,  and  Shaw,  J.,  concurred: 

In  this  action  the  judgment  entered  by  the 
trial  court  was  in  favor  of  the  plaintiff.  There- 
after a  motion  for  a  new  trial  was  made  by  the 
defendant  and  denied  by  the  court  The  appeal 
is  taken  from  the  judgment,  and  also  from  the 
order. 

Plaintiff  on  the  18th  day  of  April,  1910,  suf- 
fered bodily  injuries  in  an  elevator  which  was 
being  run  in  an  apartment  house  in  the  city  of 
Los  Angeles.  The  owner  of  the  apartment  house 
business  was  Nevada  Irwin.  The  latter  at  the 
time  of  the  accident  held  a  policy  issued  by  the 
defendsnt  herein  indemnifying  her  against  loss 
and  'expense  arising  for  damages  accidentally 
suffered  by  reason  of  the  operation  of  elevators 
in  the  apartment  house.  The  maximum  liabili- 
ty fixed  by  the  policy  was  the  sum  of  $5,000 
where  injury  was  suffered  by  one  person  only. 
This  plaintiff,  after  suffering  her  injuries,  com- 
menced an  action  in  the  superior  court  to  re- 
cover from  Nevada  Irwin  damages  on  account 
thereof,  which  suit  resulted  in  a  final  judgment 
(after  appeal  taken  and  decided)  in  her  favor  for 


the  sum  of  $2,639.93.  Within  QO  days  after 
this  judgment  became  final,  Nevada  Irwin  gave 
to  the  plaintiff  herein  her  promissory  note  for 
the  full  amount  of  and  in  satisfaction  of  the 
judgment  She  then,  upon  the  promissory  note 
being  surrendered  to  her  and  canceled,  deliver- 
ed to  this  plaintiff  an  assignment  of  her  (the 
said  Irwin's)  claim  against  the  defendant  here 
on  the  policy  of  indemnity  insurance.  This  ac- 
tion was  then  brought  "The  case  was  tried  be- 
fore a  jury  with  the  result  already  indicated. 

The  policy  issued  by  the  defendant  to  Nevada 
Irwin  in  terms  insured  said  Irwin  on  the  ac- 
count mentioned  "against  loss  and  expense  aris- 
ing from  claims  upon  the  assured  for  damages 
on  account  of  bodily  injuries  accidentally  suf- 
fered or  alleged  to  have  been  suffered  during 
the  period  of  this  policy  by  any  person  by  rea- 
son of  the  operation  of  the  elevators  described 
herein."  There  were  a  number  of  conditions 
stated  in  the  policy.  It  was  required,  among 
other  things,  that  notice  should  be  given  to  the 
company  immediately  of  any  accident  and  that, 
if  suit  was  brought  on  account  thereof,  the  as- 
sured should  forward  to  the  company  all  process 
and  papers  served,  and  then  that  "the  company, 
at  its  own  expense,  will  settle  or  defend  said 
suit  whether  groundless  or  not  The  moneys 
expended  in  said  defense  shall  not  be  includ- 
ed in  the  limits  of  the  liability  fixed  under  this 
policy.  The  assured  shall  not  assume  any  lia- 
bility, nor  interfere  with  any  negotiation  for 
settlement  or  any  legal  proceeding,  nor  incur 
any  expense  nor  settle  any  claim  except  at  his 
own  cost,  without  the  written  consent  of  the 
company."  It  further  provided  that  "no  action 
shall  lie  against  the  company  for  any  loss  or 
expense  under  this  policy  unless  it  shall  be 
brought  for  loss  or  expense  actually  sustained 
and  paid  in  satisfaction  of  a  final  judgment, 
within  ninety  days  from  the  date  of  said  judg- 
ment and  after  trial  of  the  issue."  The  conten- 
tions of  appellant  for  reversal  herein  rest  upon 
two  principal  propositions  which  are  advanced 
in  the  briefs:  (l)  That  under  the  terms  of  the 
policy  no  action  would  lie  against  appellant  un- 
til the  assured  had  actually  paid  the  amount 
of  the  judgment  rendered  agamst  her,  or  some 
part  thereof,  and  that  the  execution  of  a  prom- 
issory note  to  the  injured  party  would  not 
amount  to  payment  within  the  meaning  of  the 

Solicy;  (2)  that  under  the  facts  shown  in  evi- 
ence  the  making  of  the  promissory  note  by  Ne- 
vada Irwin  in  favor  of  this  plamtiff  appears 
not  to  have  been  done  in  good  faith,  and  that  the 
transaction  was  not  bona  fide.  There  seems  to 
be  no  contention  but  what  an  assured  has  the 
right  under  such  a  policy  as  that  here  consider- 
ed to  make  a  valid  assignment  of  a  matured 
claim  against  the  insurer.  The  policy  contains  no 
terms  appropriate  to  forbid  such  assignment. '  It 
was  alleged  in  the  complaint  herein,  and  there 
appeared  to  be  no  dispute  as  to  the  facts  of 
the  matter,  that  Nevada  Irwin  gave  the  requi- 
site notices  to  the  defendant  company  as  to  the 
accident  having  happened  to  this  plaintiff,  and 
that  when  suit  was  brought  to  recover  damages 
she  delivered  to  the  legal  counsel  for  this  de- 
fendant all  papers  in  connection  with  such  suit: 
that  this  defendant  by  its  counsel  took  charge  of 
the  litigation,  managed  and  controlled  it 
throughout,  both  in  the  trial  court  and  upon  ap- 
peal—in fact,  contested  the  action  to  the  court  of 
last  resort.  It  has  been  held  in  several  well-con- 
sidered cases  that,  where  an  insurance  company 
acting  under  the  terms  of  policies  practically 
identical  vdth  those  made  by  the  insurer  in  this 
case  takes  out  of  the  hands  of  the  assured  direc- 
tic^n  and  control  of  litigation,  its  liability  to  the 
assured  becomes  fixed  and  determined  upon  the 
entry  of  judgment;  and  it  is  also  held  that,  if 
precedent  payment  of  the  judgment  is  required 
of  the  assured,  such  payment  may  be  made  by 
promissory   note.     The  decisions   indicating   a 
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contrary  view  on  the  first  proposition  do  not 
commend  tliemselyes  to  our  judgment  as  present- 
ing a  reasonable  and  fair  construction  of  the 
contract,  when  the  objects  and  purposes  sought 
to  be  accomplished  are  taken  into  view.  We 
are  in  agreement  with  the  expressions  to  be 
found  in  the  opinion  of  the  Supreme  Court  of 
Minnesota  in  Patterson  7.  Adam  et  aL.  119 
Minn.  308,  138  N.  W.  281,  48  L.  R.  A.  (N.  S.) 
184.  The  court  there  says:  "The  object  and 
purpose  of  the  contracting  parties  is  not  to  be 
lost  sight  of  in  construing  a  contract,  nor  is 
the  rule  that  in  case  of  ambiguity  it  must  be  re- 
solved against  the  one  who  prepared  the  instru- 
ment. The  language  in  the  lengthy  document 
before  us  was  not  the  choice  of  the  assured. 
Recognition  needs  be  taken  of  the  enormous 
growth  of  liability  insurance  of  late  years.  The 
hazards  of  modem  industries  and  the  risks  con- 
nected with  some  of  the  advantages  of  present- 
day  life  call  for  this  kind  of  insurance.  Poli- 
cies attempting  to  fill  this  demand  should,  if 
possible,  be  construed  so  as  not  to  be  a  delusion 
to  those  who  have  bought  them."  The  court 
proceeds  with  the  statement  that,  even  granting 
that  the  policy  was  so  worded  that  it  must  be 
considered  one  of  indemnity,  under  the  facts  the 
company  placed  itself  in  a  position  whicli  re- 
sulted in  liability;  there  having  been  no  pay- 
ment of  the  judgment  in  that  case  by  the  assur- 
ed. This  last  conclusion  was  based  upon  the 
fact,  as  here,  that  the  company  exercised  the 
right  reserved  to  it  to  settle  and  carry  on  liti- 
gation, excluding  the  assured  from  any  inter- 
ference therewith.  The  court  again  says:  "Nei- 
ther public  policy  nor  legal  principles  can  be 
invoked  against  the  validity  of  these  provisions, 
if  they  mean  no  more  than  an  undertaking  to 
contest  an  asserted  claim  against  the  assured, 
for  which  it  is  Uable  when  established ;  but  if, 
under  the  pretense  of  an  insurance  obligation, 
the  company  carried  on  litigation  in  the  name 
of  one  who  has  neither  voice  nor  interest  there- 
in, and  which  does  not  affect  the  company  itself, 
because  the  assured  is  unable  or  unwuling  to 
pay  if  plaintiff  is  awarded  judgment,  it  would 
seem  the  company  becomes  an  officious  inter- 
meddler.  •  *  •  We  therefore  hold  that  in  a 
£olicy  such  as  this,  where  the  company  has  come 
ito  the  litigation  and  assumed  exclusive  con- 
trol thereof  under  its  contract,  it  recognizes  a 
liability,  if  it  fails  to  defend  successfully,  to  pay 
the  assured  the  amonnt  of  the  judgment  it  so 
permits  to  be  established,  not  exceeding  the  sum 
stipulated  in  the  policy,  and  also  that,  as  to  the 
plaintiff  (the  plaintiff  being  the  person  who  se- 
cured a  judgment  for  damages  t)ecause  of  inju- 
ries suffered),  it  should  be  considered  that  such 
judgment  is  a  debt  due  the  assured  from  the 
company,  and  not  dependent  on  any  contingen- 
cy." It  was  determined  by  that  decision  that  the 
judgment  creditor  of  the  assured  could  attach 
by  garnishment  the  amount  of  the  liability  in- 
curred by  the  insurance  company  as  a  debt  then 
due  to  the  assured.  The  following  cases  sup- 
port the  proposition  that  under  the  terms  of  a 
policy  of  indemnity  insurance  which  promise 
to  indemnify  for  loss  paid  by  the  assured  the 
satisfaction  of  a  judgment  procured  by  the  giv- 
ing of  a  promissory  note  is  to  be  deemed  pay- 
ment of  tie  judgment  debt:  Kennedy  v.  Fidel- 
ity ft  Casualty  Co.  of  New  York,  100  Minn.  1, 
110  N.  W.  97,  9  L.  R.  A.  (N.  S.)  476,  117  Am. 
St.  Rep.  658,  10  Ann.  Cas.  673;  Taxicab  Motor 
Co.  V.  Pacific  Coast  Casualty  Co.,  73  Wash.  631, 
132  Pac.  393.  In  the  latter  cases  it  is  pertinent- 
ly suggested  as  being  inconsistent  with  the  gen- 
eral purposes  and  intent  of  such  policies  t6  hold 
that,  unless  the  assured  has  the  actual  mohey 
or  miecific  property  to  apply  in  discharge  of 
the  judgment,  and  that  such  money  or  property 
is  so  applied,  no  liability  ever  arises  against 
the  insurer.  It  has  been  often  held,  too  often 
to  require  citation  of  authorities,  that  where 
there  is  aa  sspress  agreement  to  that  intent,  a 


promissory  -note  given  to  the  creditor  win  ex- 
tinguish the  debt  to  which  it  is  to  be  applied. 

The  second  propositiiHi  advanced  by  the  ap- 
pellant,  we  think,  is  one  which  was  finally  decio- 
ed  by  the  jury,  because  it  rests  upon  the  evi- 
dence heard  in  the  case  and  the  circumstances 
surrounding  the  matter  to  be  adverted  to.  It 
appeared  that  after  the  plaintiff  here  had  found 
that  Nevada  Irwin  had  not  suifident  property 
out  of  which  she  might  at  the  time  obtain  sat- 
isfaction of  the  judgment,  die,  throngh  her  at- 
torney, conferred  with  the  attorney  for  Nevada 
Irwin ;  that  it  was  then  agreed  that  a  protnis- 
sory  note  should  be  made  by  Nevada  Irwin  in 
payment  of  the  judgment,  and  (perhaps  airnnlt*- 
neously)  it  was  also  understood  that  the  promis- 
sory note  after  being  so  given  shoold  Se  sur- 
rendered and  paid  by  the  assignment  of  Nevada 
Irwin's  claim  to  this  plaintiff.  Upon  the  giving 
of  the  promissorv  note  satisfaction  of  the  judg- 
ment was  actually  entered.  Under  the  evidence 
the  jury  was  altogether  authorized  to  find  tliat 
it  was  the  intent. that  liability  under  the  Judg- 
ment should  be  extingnisfaed  by  the  giving  <tf  the 
promissory  note  of  Irwin  to  this  plaintiff.  As 
we  have  suggested,  however,  this  branch  of  the 
case  enters  the  realm  of  fact,  and  it  may  not  be 
said  that  there  was  no  evidence  sufficient  to  sus- 
tain the  finding  made  t>y  the  jury  as  is  imjdied 
from  the  verdict.  And  it  may  be  further  said 
that  under  the  law  as  announced  in  the  dedsioa 
we  first  cited  herein,  when  the  judgment  against 
Irwin  became  final  the  liability  of  the  insurer 
became  fixed.  Assuming  the  correctness  of  this 
conclusicHi,  it  would  then  have  been  competent 
for  Nevada  Irwin,  without  the  giving  of  a  prom- 
isBoij  note,  to  have  assigned  her  claim  against 
the  insurer  to  Rodgers  in  consideration  of  the 
satisfaction  of  the  judgment.  The  transaction 
as  it  was  made,  however,  was  perfectly  legal  in 
the  form  it  took,  and,  we  think,  conMding  the 
good  faith  of  the  transaction,  as  we  must,  was 
wholly  within  the  rights  of  the  partiea. 

The  complaint  made  of  error  because  of  the 
giving  of  certain  instructions  and  refusal  to 
give  other  instructions  offered  has  been  examin- 
ed. The  court,  In  the  view  we  take  of  the  case, 
properly  submitted  to  the  jury  the  question  as 
to  whether  the  transaction  wherein  the  note  and 
assignment  were  given  and  made  was  one  car- 
ried out  in  good  faith  and  with  the  intent  to 
extinguish  the  liability  of  Irwin  upon  the  judg- 
ment. The  instructions  as  a  whole  appear  to 
have  BufficienUy  and  correctiy  stated  sudi  prcvo- 
aitious  of  law  as  the  jury  needed  advice  npon. 

The  judgment  and  order  are  affirmed. 

Gray,  Barker  &  Bowen,  William  A.  Bowen, 

and  Bowen  &  fealUe,  all  of  Los  Angeles,  for 
appellant  I<ee  Riddle,  W.  O.  Morton,  Harry 
A.  Hollzer,  and  C.  B.  Morton,  all  of  Los  An- 
geles, for  respondent 

PBR  CURIAM.  In  its  petition  for  rehear- 
ing the  defendant  Insists  that  the  opinion  of 
the  District  Court  of  Appeal  holds  that,  an- 
der  the  terms  of  the  policy  of  Insnrance  to 
Nevada  Irwin,  the  company  became  bound  to 
pay  to  Irwin  the  amount  of  the  Judgment 
recovered  against  her  by  the  injured  party 
as  soon  as  It  became  final,  and  without  previ- 
ous payment  thereof  by  Irwin  to  the  Injured 
party,  and  that  the  dedslon  is  based  on  that 
proposition. 

[1]  The  opinion  Is  not  based  solely  on  that 
proposition.  It  also  proceeds  upon  the  the- 
ory that  the  payment  by  Irwin  of  the  Judg- 
ment against  her  in  favor  of  the  injured  par- 
ty is  a  condition  precedent  to  the  existence 
oi  a  cause  of  action  In  favor  of  Irwin  against 
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the  company,  as  Indeed  the  policy  expressly 
declares,  but  that  eueh  prevloiis  payment 
need  not  be  mode  In  money,  bat  may  be  made 
In  property  of  any  kind  including  the  prom^ 
issory  note  of  Irwin  If  snch  note  Is  accepted 
expressly  as  payment — a  theory  In  which  we 
concur. 

[2]  This  leaves  as  the  main  point  of  the 
case  the  question  whether  (»r  not  the  note 
was  accepted  as  payment  and  was  made  in 
good  faith.  This,  as  the  District  Ooort  says, 
is  primarily  a  question  of  fact  wlilch  the 
Jury,  on  the  evidence,  resolved  against  the 
company. 

The  petition  for  rehearing  is  denied. 


MEEK  et  ux.  v.  PACIFIC  BLEOTRIO  BY. 
CO.    (L.  A.  4000.) 

(Supreme  Court  of  California.     May  4,  1917.) 

1.  Husband  and  Wcte  «=»209(3)— Injubies 
TO  WiFB— Actions. 

By  express  provision  of  Code  Civ.  Proc.  f 
427,  Bubd.  8,  the  hoaband  and  wife  may  incorpo- 
rate in  one  canae  of  action  a  statement  of  the 
damages  sustained  by  the  wife  on  account  of 
personal  injuries,  and  a  statement  of  the  conse- 
quential damages  suffered  by  the  husband. 

[Ed.  Note. — ^Fbr  other  cases,  see  Hutftiand  and 
Wife,  Cent  Dig.  {§  768,  968,  973.] 

2.  DaMAOKB   €=>18&— INJITSIBS  TO   Wm— Rb- 

covEKT  BY  Husband  —  Evidknoe  —  Sum- 

CIENCT. 

Uncontradicted  evidence  that  a  wife  in  an 
accident  lost  an  arm  above  the  elbow,  that  she 
bad  been  in  sound  health,  and  did  the  housework, 
but  that  her  iBJnries  were  permanent,  and  of  a 
nature  preventing  her  performance  of  her  usual 
duties,  and  that  her  .nervous  system  was  serious- 
ly impaired,  and  that  the  expectation  of  life  of 
both  the  plaintiffs  was  upwards  of  30  years, 
is  a  sufficient  showing  npmi  which  the  Jury  is 
anthoriMd  to  find  the  value  of  the  services  of 
the  wife,  since  there  is  no  need  of  direct  or 
express  evidence  of  the  value  of  the  wife's  serv- 
ices in  order  to  entitle  the  husband  to  recover  for 
the  loss  thereof. 

(Ed.  Note.— Fw  other  cases,  see  Damages, 
Gent.  Dig.  g  S09.] 

8.  Dakaoes  *=»216(1)— Ihjttbies  to  Wbpb— 
Mkabube  of  Damaoes— Inbtbuctions. 
In  suit  by  husband  and  wife  for  injuries  to 
tlie  wife,  an  instruction  that  in  fixing  the  dam- 
ages the  jury  should  fix  the  amount  in  each 
separate  matter  irrespective  of  the  amount  of 
the  other,  and  -should  not  ccatsider  whether  the 
total  amount  awarded  is  large  or  small,  was 
not  errtmeons. 

[BA.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §S  648,  B49.] 

4.  Damaoes  4=9132(12)— EixcEssivE  Daicaqeb 

— iNJuaiES  TO  Wife. 
In  suit  by  husband  for  loss  of  wife's  serv- 
ices and  by  wife  for  personal  injuries,  verdict  of 
$22,S00  was  not  excessive,  where  the  wife,  30 
years  of  age,  lost  an  arm,  suffered  in  both  body 
and  mind,  suffered  a  shattered  nervous  system, 
and  was  no  longer  able  to  perform  her  usual 
household  duties; 

[E}d.  Note.— For  ot^er  cases,  see  Damages, 
Cent.  Dig.  i  383.] 

Department  1.  Appeal  from  Superior 
Court,  Loe  Angeles  County;  Frederick  W. 
Houser,  Judge. 


Action  by  3.  F.  Meek  and  wife  against  the 
Pacific  Electric  Railway  Company.  Judg- 
ment for  plaintiffs,  and  order  denying  motion 
for  new  trial,  and  defaidant  appeals.  Af- 
firmed. 

Frank  Karr,  R.  O.  Gortner,  and  A.  W.  Ash- 
bum,  all  of  Los  Angeles,  for  i^>pellant.  E. 
B.  Drake,  of  Los  Angeles,  for  respondents. 

VICTOR  E.  8HAW,  Judge  pro  tem.  Action 
by  plaintiff's  as  husband  and  wife  to  recover 
damages  for  personal  injuries  to  the  latter 
alleged  to  liave  been  caused  by  the  /lefend- 
ant's  negligence.  The  trial  resulted  in  a 
verdict  for  plaintiffs,  pursuant  to  which  Judg- 
ment was  entered  in  their  favor  for  the  sum 
of  $22,500,  from  which,  and  an  order  denying 
its  motion  for  a  new  trial,  defendant  ai^)eals. 

[1]  The  grounds  upon  wlilch  appelant 
seeks  a  reversal  are:  First,  want  of  sufficient 
evidence  to  suw)ort  the  verdict ;  second,  er- 
roneous Instructions  given  to  the  jury ;  third, 
that  the  verdict  is  excessive.  In  addition  to 
a  statement  of  the  injuries  suffered  by  Eva- 
lena  Meek  and  for  which  compensatioa  in 
damages  is  sought,  it  was  alleged  in  the  com- 
plaint that  by  reason  thereof,  J.  F.  Meek  had 
incurred  liability  and  made  expenditures  in 
a  large  sum  for  medicines  and  surgical  treat- 
ment rendered  necessary  on  account  of  the 
injuries  to  bis  coplaintlff,  and  that,  due  to 
the  loss  of  her  services  caused  by  such  in- 
juries, he  had  sustained  damages  in  the  sum 
of  ¥20,(XX).  Express  authority  for  thus  in- 
corporating In  one  cause  of  action  a  state- 
ment of  the  damages  sustained  by  the  wife 
on  account  of  personal  injuries  with  a  state- 
ment of  the  consequential  damages  suffered 
by  the  husband  is  found  in  subdlvisloa  8  of 
section  427  of  the  Code  of  Civil  Procedure, 
which  provides  that: 

"In  any  action  brought  by  the  husband  and 
wife,  to  recover  damages  caused  by  any  injury 
to  the  wife,  all  consequential  damages  suffered 
or  sustained  b^  the  husband  alone,  including 
loss  of  the  services  of  his  said  wife,  moneys  ex- 
pended and  indebtedness  incurred  by  reason  of 
such  injury  to  his  said  wife,  may  be  alleged  and 
recovered  without  separately  stating  sum  cause 
of  action  arising  out  of  such  consequential  dam- 
ages suffered  or  sustained  by  the  husband." 

With  reference  to  damages  sustained  by 
the  husband  and  due  to  the  losa  of  services 
of  bis  wife  it  was  alleged  and,  except  as  to 
the  amount  of  damage,  proved: 

"That  before  said  accidmt  said  plaintiff  Eva- 
lena  Meek  was  an  able-bodied  woman;  sound  in 
mind  and  body;  made  part  of  her  own  clothes; 
did  the  housework  for  hMself  and  husband,  and 
when  she  had  any  one  employed  to  assist  in  the 
housework  she  overlooked  the  same,  and,  in  fact, 
was  in  charge  and  control  of  the  household  and 
performed  the  usual  duties  that  a  housewife  per- 
forms in  that  behalf;  but  that  since  said  acci- 
dent said  plaintiff  Evalena  Meek  has  been  un- 
able to  perform,  and  will  never  be  able  to  per- 
form, the  said  duties  as  aforesaid,  to  the  plain- 
tiff J.  F.  Meek's  damage  in  the  sum  of  $20,000." 

In  rendering  its  verdict  the  Jury  found 
that,  due  to  the  injuries  suffered  by  the  wife. 
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plaintiff  had  gtutakied  damages  In  the  sum 
of  $15,000,  and  that  the  damages  sustained 
by  J.  F.  Meek  for  loss  of  the  services  of  his 
wife  and  expenses  was  $7,500.  It  is  conceded 
that  the^pense  Incurred  by  the  husband  for 
medl^^We  and  treatment  was  $1,148,  leav- 
ing a  balance  of  $6,352,  awarded,  for  lost 
services. 

[2]  The  attack  made  upon  the  verdict  for 
lnsu£9ciency  of  evidence  Is  directed  to  the 
amount  of  consequential  damage  awarded  to 
the  plaintiff  J.  F.  Meek  for  loss  of  his  wife's 
services,  and  this  is  based  upon  the  fact  that, 
while  the  allegations  of  the  complaint  In  this 
regard  were  conclusively  established,  no  evi- 
dence was  Introduced  or  offered  as  to  the  pe* 
cunlary  value  of  such  services.  The  uncon- 
tradicted evidence  In  support  of  the  allega- 
tions that,  prior  to  the  injuries  sustained, 
which  Included  the  loss  of  an  arm  above  the 
elbow,  the  wife  was  la  sound  health,  did  the 
housework,  performed  the  household  duties 
and  usual  duties  of  a  housewife,  and  that 
her  Injuries  are  perm^ilfent  and  of  a  nature 
by  reason  whcrwrHSne  will  never  be  able  to 
perform  her  usual  duties,  together  with  proof 
of  the  fact  that  her  nervous  system  was  seri- 
ously Impaired,  and  that  the  expectation  of 
life  as  to  both  of  the  plaintiffs  was  shown  to 
be  upwards  of  30  years,  constituted  a  suffi- 
cient showing  upon  which  the  Jury,  guided 
by  their  general  knowledge  of  such  matters, 
were  authorized  to  find  the  value  of  such 
services.  Redfield  v.  Oakland  C.  S.  Ry.  Co., 
112  CaL  220,  43  Pac.  1117 ;  Martlu  v.  South- 
em  Pacific  Ry.,  130  Cal.  285,  62  Pac.  515. 
Indeed,  fr<Hn  the  very  nature  of  the  case,  the 
husband's  loss  Is  not  susceptible  of  direct 
proof.  Suppose  a  wife  performed  no  manual 
labor,  can  it  be  said  that  her  husband  has  no 
right  to  recover  from  the  wrongdoer  compen- 
sation for  rendering  her  Incapable  of  per- 
forming such  service?  The  services  render- 
ed by  a  wife,  aside  from  the  consideration  of 
her  society,  or  what  Is  termed  the  consorti- 
um, damages  for  which  are  not  recoverable 
In  this  state,  may  be  and  often  are  of  such 
character  that  no  witness  can  say  what  they 
-"are  worth.  Conceding  that  part  of  the  eerv- 
/  Ice  performed  by  the  wife  might  be  the  sub- 
ject of  market  value  it  is  not  true  when  ap- 
plied to  all,  since  the  aid,  advice,  and  assist- 
ance rendered  a  husband  in  conducting  his 
affairs,  and  management  of  the  home,  is  not 
to  be  tested  by  what  such  service  could  be 
hired  for.  Hence  "there  is  no  need  of  direct 
or  express  evidence  of  the  value  of  a  wife's 
services,  either  by  the  day,  week  or  any  other 
stated  period,  in  order  to  entitle  the  husband 
to  recover  for  the  loss  thereof,  as  the  rela- 
tion which  she  sustains  to  him  is  a  special 
and  peculiar  one,  and  the  actual  facts  and 
circumstances  of  each  case  should  guide  the 
Jury  In  estimating  for  themselves,  In  the 
light  of  their  own  observation  and  experi- 
ence, and  to  the  satisfaction  of  tlieir  own 
consciences,  the  amount  which  would  ftiirly 
and  Justly  compensate  the  husband  for  his 


loea"  13  Cya  p.  216,  note  22.  See,  alao^ 
Metropolitan  St  R.  Co.  v.  Johnson,  91  Q*. 
466,  IS  S.  &  816;  Klmberly  v.  Howland,  143 
N.  a  396.  55  S.  HI  778,  7  L.  R.  A.  (N.  8.)  645; 
Denver  Consol.  Tramway  Co.  v.  RUey.  14 
Colo.  App.  132,  59  Pac.  476 ;  Pennsylvania  B. 
R.  Ooi  V.  Goodman,  62  Pa.  329;  SeUecA  v. 
City  of  JaneavlUe,  104  Wis.  670,  80  N.  W. 
944,  47  L.  R.  A.  6»1,  76  Am.  St  Rep.  892. 
The  fact  that  some  of  the  cases  sopportlns 
the  proposition  are  from  Jurisdictions  wbere 
both  the  consortium  as  well  ae  the  serrtces 
of  the  wife  are  elements  of  damages  leooTer- 
able  by  the  husband  render  them  of  no  leas 
weight  as  authorities,  since  they  hold  that 
the  service,  whether  physical  in  cliaracter  or 
rendered  in  an  advisory  capacity,  for  wbltdi, 
as  well  as  the  corsortlum,  recovery  Is  soagbt. 
Is  not  a  subject  as  to  the  value  of  whl(^  di- 
rect evidence  is  required. 

By  an  instruction  designated  U,  the  iurj 
was  told: 

"In  view  of  the  fact  that  this  is  an  action  by 
the  plaintiSs  for  the  injuries  to  the  wife,  and 
also  by  the  husband  for  lost  services  of  his  wife, 
and  alleged  expenses,  I  instruct  you  that  in  fix- 
ing the  damages,  if  any,  you  should  fix  the 
amount  in  each  separate  matter  irrespective  of 
the  amount  in  the  other,  and  should  not  coosider 
whether  the  total  amount  awarded  is  large  or 
small,  but  should  fix  the  amount  in  eacn  in- 
stance according  to  the  instructions  that  I  have 
given  you  on  that  issue." 

Appellant  Insists  that  the  Instruction  was 
prejudicial  In  that  it  not  only  caused  the 
Jury  to  lose  sight  of  the  fact  that  plaintiffs 
were  eaitltled  to  but  one  payment  on  account 
of  the  injuries  suffered,  but  required  the  Jury 
to  arrive  at  their  verdict  by  a  process,  the  ef- 
fect of  which  was  well  calculated  to  increase 
the  award  to  a  sum  In  excess  of  that  whicb 
they  would  otherwise  have  fixed  as  the  to- 
tal damage  to  both  plaintiffs  for  the  wrong 
suffered.  And  also  claims  that  the  Instruc- 
tion is  In  conflict  with  one  wherein  the  Jury 
was  told: 

"In  the  event  that  you  find  for  the  plaintiffs 
herein,  you  should  return  but  one  verdict  for  an 
amount  which  in  your  judgment  will  compensate 
both  plaintiffs  for  the  damage  and  loss  suffered 
by  reason  of  the  injury  to  the  plaintiff  EJvalena 
Meek." 

[3]  We  are  unable  to  perceive  any  merit  in 
these  contentions.  Only  one  verdict  was  re- 
turned, and  by  that  the  Jury  found  that  the 
total  damage  sustained  by  both  plaintiffs  was 
$22,500. '  In  view  of  the  fact  that  the  action 
was  not  only  to  recover  damages  for  the 
wife's  injuries,  but,  on  behalf  of  the  husband, 
to  recover  for  loss  of  her  services,  the  in- 
struction designated  U,  wherein  the  Jury  was 
told  that  they  should  not  permit  the  amount, 
whether  large  or  small,  awarded  in  the  one 
case,  to  influence  them  in  fixing  compensa- 
tion for  the  other  was.  In  our  opinion,  a  cor- 
rect statement  of  the  law  properly  given  the 
Jury,  and  In  accordance  with  which,  as 
shown  by  the  form  of  their  verdict  in  fixing 
the  amounts  found  due,  it  acted  In  arriving 
at  a  conclusion. 

[4]  Aside  from  the  amount  of  the  award. 
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there  Is  nothing  disclosed  by  the  record  from 
which,  we,  as  a  matter  of  law,  can  say  that 
the  verdict  is  ezceeslva  Evalena  Meek  was 
at  the  time  of  the  accident  30  years  of  age, 
and,  among  other  serious  Injuries  of  a  per- 
manent nature  suffered,  as  the  loss  of  an 
arm.  In  consequence  of  all  which  she  has  not 
only  suffered  in  both  mind  and  body,  but  can 
indulge  in  little  or  no  hope  for  future  Im- 
proved condition  of  health.  The  language 
used  by  this  court  In  Reere  r.  Colusa  Gas  & 
EUec.  Co.,  162  Cal.  99,  92  Fac.  89,  wherein 
the  court  refused  to  disturb  as  excessive  a 
verdict  for  $30,000  awarded  to  a  \yoman  67 
years  of  age,  Is  applicable  to  the  facts  herein 
Involved.    It  was  there  said : 

"It  is  impossible  adequately  to  describe  the 
suffering  and  misery — ^past,  present,  and  future — 
infiicted  upon  the  plaintiff  as  a  consequence  of 
the  injury.  The  verdict  is  large,  the  amount 
of  damage  was  a  question  for  the  jury,  subject 
to  the  supervision  and  correction  of  the  trial 
court,  and,  having  been  passed  by  the  latter 
without  disapproval,  it  is  not  for  us  to  say,  un- 
der the  circumstances,  that  it  is  excessive." 

See,  also,  Morgan  v.  Southern  Pacific  Ry., 
95  Oal.  501,  30  Pac.  601,  where  It  Is  said: 

"A  verdict  will  not  be  disturbed  because  ex- 
cessive, 'unless  the  amount  of  the  damages  is 
obviously  so  disproportionate  to  the  injury  prov- 
ed as  to  justify  the  conclusion  that  the  verdict 
is  not  the  result  of  the  cool  and  dispassionate 
discretion  of  the  jury.'  " 

In  the  case  at  bar  It  appears  that  the  sura 
awarded  by  the  Jury  consisted  of  |15,000  for 
Injuries  to  the  wife,  $1,148  for  exi)enses  in- 
curred and  i>ald  by  the  husband  on  account 
of  her  Injuries,  and  $6,352  for  loss  of  services 
to  the  husband.  There  Is  nothing  disclosed 
by  the  record  upon  which  this  court  can  as 
a  matter  of  law  say  that  the  verdict  is  ex- 
cessive. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    SIX)SS,  J. ;    SHAW,  J.    " 


JOHNSON  V.  V.  D.  REDUCTION  CO.  et  al. 

-     (U  A.  4025.) 
(Supreme  Court  of  California.    May  4,  1917.) 

1.  Afpbai,  and  Erbob  4s»994(3)— Scofb  of 
Review— CBBDiBiLirT  or  Witnesses. 

It  witnesses  compared  notes  with  plaintiff 
and  exhibited  a  partisan  feeling  in  testifying, 
tlint  was  for  consideration  of  the  trial  judge, 
and  not  for  the  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
I-hror,  Cent.  Dig.  §{  3904-39051^.) 

2.  Ndisance  <8=»72  —  Public   Nuisancb— 
Abatement— Right  of  Action. 

Civ.  Code,  {  3480,  defines  a  public  nuisance 
as  one  wtiich  affects  at  the  same  time  an  entire 
community  and  any  considerable  number  of 
persons,  although  the  damage  to  individuals  may 
be  unequal.  Section  34%  provides  that  a  private 
person  may  maintain  an  action  for  a  public  nui- 
sance if  it  is  specially  injurious  to  himself. 
Code  Civ.  Proc.  |  731,  provides  that  an  action 
may  be  brought  by  any  person  whose  property  is 
injuriously  affected,  or  whose  personal  enjoy- 
ment  is   lessened    by    a   nuisance.      Defendant 


maintained  80,000  hogs  In  pens  and  fed  them 
the  refuse  collected  from  the  entire  city  of  Los 
Angeles.  A  private  individual  owning  land  in 
the  vicinity  sued  to  abate  the  alleged  nuisance. 
Beld,  that  as  he  was  specially  affected,  he  could 
maintain  the  suit,  although  other  persons  in  the 
same  vicinity  were  affected  by  the  nuisance,  and 
it  was  in  fact  public. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §{  164-169.] 

Department  1.  A];^ieal  from  Superior 
Court,  Lee  Angeles  County;  W.  M.  Conley, 
Judge. 

Injunction  by  W.  R.  Johnson  against  the 
y.  D.  Reduction  Company  and  others.  De- 
cree for  plalntUt,  and  defendants  appeal. 
Affirmed. 

Collier  &  Clark  and  James  E.  Shelton,  all 
of  lios  Angeles,  fOr  appellants.  Robert  L. 
Hubbard,  of  liOS  Angeles,  for  respondent. 

VICyrOR  B.  SHAW,  Judge  pro  tem.  This  l.«! 
an  action  brought  by  plaintiff  to  eujoln  the 
continuance  of  a  nuisance  alleged  to  have  been 
created  and  maintained  by  defendants  In 
growing  and  feeding  hogs  upon  garbage  pro- 
duced and  gathered  In  the  city  of  Los  Angeles, 
from  whence  It  was  transported  In  cars  to  a 
railroad  switch  adjacent  to  the  lots  and  pens 
of  defendants,  which  covered  un  area  of  about 
200  acres,  where  they,  at  all  times,  kept  ap- 
proximately 30,000  head  of  swine  upon  a 
dally  ration  of  some  300,000  or  400,000  pounds 
of  city  garbage  hauled  out  and  fed  to  them. 

The  appeal  is  by  defendants  from  a  Judg- 
ment in  favor  of  plaintiff  granting  a  perma- 
nent Injunction  as  prayed  for,  the  effect  of 
which  Is  to  prevent  defendants  from  shipping 
to  said  switch  and  distributing  as  feed  to 
said  hogs  at  the  place  in  question  garbage 
or  similar  material  of  a  partially  fermented, 
decayed  or  decaying  character,  and  from 
maintaining  at  said  place,  or  in  the  vicinity 
thereof,  hogpens  where  snCh  material  shall  be 
kept  and  fed  In  a  manner  to  pollute  and  be- 
foul the  atmosphere  with  noxious,  unwhole- 
some, and  offensive  odors,  In  consequence  of 
which  plaintiff  and  ills  family  shall  be  de- 
prived of  the  free  use  and  enjoyment  of  his 
home,  or  which  shall  injuriously  affect  his 
property. 

The  court  made  findings  from  which  it 
clearly  appears  that  the  effect  of  the  opera- 
tions, conducted  at  a  place  less  than  a  mile 
distant  from  the  plaintiff's  home,  was  to 
create  vile  and  noxious  odors,  offensive  to 
the  senses,  and  which  reached  and  polluted 
the  air  In  the  vicinity  of  and  In  plaintiff's 
residence,  at  times  rendering  it  unfit  for  oc- 
cupation, thus  Interfering  with  the  enjoy- 
ment thereof  and  causing  his  family  great 
Inconvenience  and  physical  distress. 

[1]  Appellants  Insist  that  there  was  not 
sufficient  evidence  Introduced  to  JusUfy  the 
action  of  the  court  as  to  some  of  the  findings 
made.  This  objection  Is  not  directed  so  much 
to  the  substance  of  the  findings  as  to  the  ex- 
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aggerated  and  snperlatire  form  of  language 
used  by  the  court  in  describing  the  alleged 
variety  of  offensive  odors  and  disagreeable 
conditions  created  by  the  acts  of  defendants 
which,  in  a  number  of  ways,  as  found  by  the 
court,  interfered  with  the  plaintiff  and  his 
family's  comfort  and  health  and  their  right 
to  the  enjoyment  of  his  home,  so  alleged  to 
be  impaired  and  destroyed  by  the  conditions 
to  which  he  and  his  family  were  subjected. 
Not  only  was  there  direct  testimony  of  wit- 
nesses in  support  of  the  findings,  but  infer- 
ences fairly  dedudble  from  facts  proved,  and 
the  manner  in  which  the  defendants  con- 
'ducted  the  business,  tend  strongly  to  estab- 
lish the  material  facts  found  by  the  court, 
and  upon  which  the  judgment  is  based.  The 
fact  that,  as  claimed  by  appellants,  such  witr 
nesses  ''compared  -notes  with  plaintiff"  and 
in  testifying  exhibited,  a  i>artlsan  feeling, 
while  a  subject  for  consideration  by  the  trial 
judge.  Is  not  one  with  which  this  court  is 
concerned.  An  examination  of  the  record 
discloses  no  Just  ground  for  the  attack  made 
upon  the  findings. 

In  their  answer  defendants,  as  a  separate 
-defense,  alleged  that  a  large  number  of  per- 
sons by  reason  of  living  and  having  homes 
in  the  vicinity  of  the  place  where  the  hogs 
were  kept  and  fed  were  equally  with  plain- 
tiff affected  by  the  operaticms  which  it  was 
claimed  constituted  a  nuisance,  and  if  found 
to  be  a  nuisance,  then  it  was  of  a  public  na- 
ture as  defined  in  section  3480  of  the  Civil 
Code^  and  since  plaintiff  suffered  no  Q)eclal 
injury  be  could  not  by  reason  of  section  3493 
of  the  Civil  Cbde  maintain  an  action  to  en- 
J<^  the  same.  Notwithstanding  sixcii  defense 
was,  on  motion,  stricken  from  the  answer,  it 
nevertheless  appears  that  evidence  was  re- 
ceived upon  the  issue  so  assumed  to  have 
been  raised,  from  which  the  court  found: 

"That  tbero  art  a  considerable  number  of 
other  persons  living  as  near  to  the  said  hog 
ranch  as  does  plaintiff,  and  some  nearer,  and 
in  almost  a  direct  line  between  plaintiff's  home 
and  8aid  h<^  ranch,  and  tbe  odors  which  arise 
from  the  hog  randi  and  permeate  the  atmos- 
phere as  heretofore  described,  at  times,  affect 
the  other  persons  residing  in  that  community 
in  the  same  manner  and  nearly  to  the  same  de- 
gree as  plaintiff." 

[2]  The  ruling  of  the  court  In  striking  from 
the  answer  the  matter  set  up  as  a  separate 
defense  is  assigned  as  error,  upon  which,  and 
the  findings  quoted,  appellants  strenuously 
insist  upon  a  reversal  of  the  judgment.  The 
contention  is  based  upon  the  claim  that  not 
only,  as  shown  by  the  allegations  of  the  an- 
swer made  tlie  subject  of  the  motion  to  strike 
out,  but  as  shown  by  the  quoted  finding  of 
the  court,  the  nuisance  was  of  a  public  na- 
ture, as  defined  by  section  3480  of  the  Civil 
Code,  as  to  which,  as  provided  by  section 
3493  of  the  Civil  Code,  a  private  person  may 
not  maintain  an  action  unless  the  nuisance 
Is  "specially  Injurious  to  himself."  The  facts 
of  the  case  are  practically  identical  with 
those  involved  in  that  of  Fisher  t.  Zumwalt, 


128  Cal.  49R,  61  Pac.  82,  where  the  nuisance 
complained  of  was  caused  by  the  manner  In 
which  a  creamery  was  operated  in  a  thickly 
settled  neighborhood  by  reason  whereof  vile 
and  offensive  odors,  stendies,  etc,  were  per- 
mitted to  escape  and  peUnte  tbe  air  lii  and 
about  the  dw^llngs  and  homes  of  a  consid- 
erable number  of  persons,  rendering  them 
unfit  for  occupation,  thus  causing  the  plain- 
tiff, who  sued  alone  In  said  action  and  otben 
similarly  affected,  great  distress  and  Incon- 
venience. The  court,  after  a  lengthy  diacns- 
slon  of  the  point  here  made,  urged  by  the 
appellant  therein,  held  that,  conceding  tbe 
nuisance  to  be  of  a  public  nature,  such  facta 
did  not  deprive  the  individual  plaintiff  ot 
the  right  to  an  action  for  its  abatement  If  It 
interfered  with  or  obstructed  the  use  and 
enjpyment  of  his  private  property;  that  as 
to  eadi  of  such  persons  whose  homes  were 
rendered  uninhabitable,  and  the  tight  to 
personal  enjoyment  thereof  seriously  Impair- 
ed by  such  odor  and  stench,  a  cause  of  action 
existed  for  the  abatement  of  the  nuisance, 
which  each  of  them  so  specially  Injured 
might  mahitain.  Qv.  Code,  g  3493;  Code 
Civ.  Proc.  I  731.  The  rule  adopted  was  ap- 
proved and  applied  In  Meek  v.  De  Latour,  2 
Cal.  App.  261,  83  Pac.  300,  which  also  was 
a  case  Involving  like  facts  to  the  one  at  bar. 
Counsel  for  appellants,  conceding,  if  ac- 
cepted as  the  law,  tbe  decisive  diaracter  of 
the  Zumwalt  Case,  attack  it  upon  the  ground 
that,  whUe  secUon  731  of  the  Code  of  ClvU 
Procedure,  as  it  then  read,  in  express  terms 
authorized  any  pers<m  whose  property  is  to- 
Juriously  affected  or  whose  personal  enjoy- 
ment Is  lessened  by  the  nuisance  defined  in 
section  3478  of  the  Civil  Code  to  sue  for  the 
abatement  thereof,  the  effect  of  the  amend- 
ment thereof,  made  in  1905  (St  1906,  p.  130), 
was  to  deprive  persons  so  Injuriously  affected 
of  the  right  of  action.  Reference  to  tbe 
amendment  shows  an  added  clause  the  sole 
purpose  of  which  was  to  empower  district  at- 
torneys and  city  attorneys  of  their  own  motion 
to  institute  dvil  actions  for  the  abatement  of 
public  nuisances  in  counties  and  dtiee,  and 
to  compel  them  so  to  do  when  directed  by  the 
legislative  authorities  of  counties  and  cities. 
Clearly  it  was  not  the  intention  of  the  Legis- 
lature by  enacting  the  amendment  to  abridge 
or  affect  the  .rights  given  by  the  section  prior 
to  the  amendment  to  private  persons  in 
maintaining  actions  for  the  abatement  of 
nuisances  whether  of  a  private  or  public  na- 
ture when  the  effect  thereof  seriously  Im- 
pairs their  health,  abridges  their  right  to 
personal  enjoyment,  or  renders  their  dwell- 
ings and  homes  unfit  for  occupation.  Its 
only  purpose  was  to  provide  statutory  au- 
thority for  the  Institution  of  civil  actions  for 
the  abatement  of  public  nuisances  by  munici- 
pal ofilcers. 

Counsel  for  appellants,  in  support  of  his 
claim  for  reversal,  has  cited  a  number  of 
authorities  to  the  ^ect  that  where  a  con- 
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slderable  number  of  persons  snstaln  a  com- 
mon injury  only  as  a  result  of  the  nnlsance 
the  injury  is  public — illustrations  of  which 
are  found  in  cases  IsTOlving  obstructions  to 
highways  and  navigable  streams,  or  offensive 
odors  and  unwholesome  smells  free  from 
habitatlouB  and  which  affect  those  only  trav- 
eling upon  Ughways  or  in  public  places. 
Such  cases  are  not  in  point,  and  are  readily 
distinguished  from  those  where  the  disagree- 
able odors  and  smells  pollute  the  air  in  and 
about  the  dw^lings  and  places  of  business 
of  persons  to  such  an  extent  as  to  render 
them  uninhabitable,  and  cause  the  occupants 
thereof  inconvenience  and  physical  distress. 
See  Wood  on  Nuisances  (3d  Ed.)  i  671; 
Adams  v.  City  of  Modesto,  131  CaL  601,  63 
Pac.  1063. 

While  conceding  some  apparent  conflict  of 
decisions  upon  the  question,  we  are  of  the 
opinion  that  the  correct  rule  to  be  applied 
is  stated  in  the  Zumwalt  Case,  supra,  and 
upon  the  authority  thereof  the  Judgment  is 
attirmed. 

We  concur:  SLOSS,  J.;  SHAW,  J. 


PEOPLS)  V.  UiQAN.     (Cr.  2025.) 
(Supreme  Court  of  California.    May  3,  1917.) 

1.  Homicide  ^9309(1)  —  MANSi.ATroHii:B — 
Provocation— iNSTRUCTioKS. 

While  it  Is  proper  to  instruct  that  to  reduce 
k<Hiiicide  to  mangiaaghter,  defined  by  Pen.  Code, 
i  192,  as  unlawful  killing  without  malice,  on  a 
sudden  quarrel  or  heat  of  passion,  the  beat  of 
passion  must  be  such  as  would  naturally  be 
aroused  in  an  ordinarily  reasonable  person,  and 
that  defendant  must  have  acted  under  it,  it  is 
error  to  instruct  that  there  must  have  been  a 

Sersonal  injury  inflicted  or  attempted  to  be  in- 
icted  on  defendant,  as  the  heat  of  passion  may 
be  due  to  other  causes;  and  it  is  tor  the  jury 
to  determine  whether  or  not  the  facts  and  cir- 
cumstances in  evidence  are  sufficient  to  lead 
them  to  believe  defendant  acted  under  a  heat  of 
passion,  or  to  create  a  reasonable  doubt  thereon. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  649. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Manslaughter.] 

2.  HomoiDE  «=9340(1)— Appeal— Pbejudioiai. 
Ebbob— Failubb  to  Give  Instructions. 

There  being  other  circumstauceg  calling  for 
an  instruction  on  manslaughter,  erroneously 
limiting  the  provoking  cause  of  beat  of  passion 
to  personal  injury  is  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  716.] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;    William  S.  Wells,  Judge. 

Dave  Logan  was  convicted  of  murder,  and 
appeals.    Reversed. 

Frank  J.  Murphy,  Charles  N.  Douglas,  of 
San  Francisco,  A.  L.  Frick,  of  Oakland,  and 
Oscar  Hudson,  of  San  Francisco,  for  aN>el- 
lant.  U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Riordan,  Deputy  Atty.  Gen.,  for  the  People.     , 


HENSHAW,  J.  The  defoidant,  charged 
with  the  crime  of  murder,  was  convicted  of 
murder  in  the  second  degree,  and  sentenced 
to  life  Imprisonment  Upon  his  appeal,  first 
heard  by  the  District  Court  of  Appeal,  it  was 
urgently  insisted  that  the  trial  court  erred 
to  his  injury  in  an  Instruction  which  it  gave 
on  the  crime  of  manslaughter.  The  District 
Court  of  Appeal  upheld  the  conviction  and 
a  petition  for  hearing  before  this  court  was 
asked  upon  the  ground  that  the  District 
Court  of  Appeal  had  mistaken  the  argument 
of  appellant  against  the  legality  of  the  in- 
struction. For  a  further  consideration  of 
this  question  a  hearing  here  was  ordered. 

It  is  not  questioned  but  that  instrncttons 
defining  the  crime  of  manslaughter  under 
the  facts  developed  at  the  trial  were  proper 
to  be  given.  The  importance  to  the  defendant 
of  accurate  instructtons  becomes  maidfest 
from  the  following  brief  stat«nent  of  facts. 
This  statement  is  not,  of  course,  to  be  re- 
garded as  containing  any  view  of  this  court 
upon  the  weight  to  be  given  to  the.  defend- 
ant's evldmce.  It  is  simply  a  statonent  of 
the  evidence  which  defendant  himself  and 
his  witnesses  offered,  both  bo  exculpate  him 
and  to  lessen  the  degree  of  the  crime  from 
that  charged.  The  parties  and  the  principal 
witnesses  were  colored  x>eople.  Mabel  Jones, 
a  colored  prostitute,  had  formerly  been  the 
Intimate  of  the  deceased,  John  Brooks.  He 
was  her  "lover" ;  her  "man."  During  his  al>- 
sence  from  the  dty  of  San  Francisco  she 
transferred  her  favors  to  the  defendant,  who 
lived  with  her.  She  and  defendant  had  re- 
tired for  the  night  together,  when  Brooks 
knocked  at  her  door  in  the  house  of  prosti- 
tution '^here  she  was  living  and  demanded 
admission.  He  threatened  to  kick  the  door 
in  and  to  shoot  them  through  it  if  the  door 
was  not  opened.  The  defendant  then  arose 
from  the  bed  in  his  night  clothes  and,  un- 
armed, opened  the  door.  Brooks  entered  the 
room  with  a  pistol  In  his  hand  and  demand- 
ed that  the  woman  leave  the  room  and  talk 
with  him,  and  threatened  to  shoot  her  as  she 
lay  in  the  bed  if  she  did  not  do  so.  Logan 
protested,  and  Brooks  turned  on  him  and 
beat  him  to  the  ground  with  the  pistol  which 
he  held  in  his  hand,  then  Jimiped  on  him  and 
beat  him  over  the  head.  The  house  was 
aroused,  the  police  were  sent  for,  and  Brooks 
fled.  This  was  the  wlgln  <tf  the  ill  feeling 
between  the  men.  After  this  encounter 
threats  of  Brooks  were  brought  both  to  the 
knowledge  of  Logan  and  of  the  Jones  woman, 
he  declaring  that  he  would  kill  them  both. 
In  fear  of  this,  d^endant  went  armed. 
Brooks  was  physically  much  the  superior  of 
Logan.  On  the  night  of  their  fatal  enoonnter 
Logan  entered  a  resort  of  the  colored  people 
— part  saloon,  part  caf4 — ^In  which,  for  the 
entertainment  of  the  guests,  there  was  a 
piano.  He  was  about  to  go  to  San  Diego, 
and  had  purchased  a  ticket  for  that  purpose. 
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He  w«it  to  the  resort  to  meet  a  friend,  not 
kuowlng  that  Brooks  was  in  the  place.  In 
fact,  however,  It  appears  that  Brooks  was 
under  employment  there  as  pianist  and  en- 
tertainer. Logan  walked  back  through  the 
bar  and  into  the  restaurant  or  cafS  where 
the  piano  was  situated  to  procure  something 
to  eat  It  was  quite  usual  in  that  place  for 
the  guests  to  walk  beck  toward  the  kitchen 
and  glre  their  orders  directly  to  the  cook, 
and  this  Logan  proceeded  to  do,  still  uncon- 
scious that  Brooks,  who  was  seated  at  the 
piano,  was  in  the  room.  In  so  walking  to- 
ward the  kitchen  hla  conrse  led  him  behind 
Brooks  seated  at  the  piano.  The  distance 
between  the  two  men  was  very  short  As 
he  passed.  Brooks  swung  around  on  the 
piano  stool  and  rose  to  his  feet,  saying: 
"What  the  hell  are  you  standing  behind  me 
for?  Why  don't  yon  go  on  and  sit  down?" 
Brooks  had  one  or  both  hands  in  his  pocket 
He  sprang  toward  the  defendant,  who 
jomped  back,  drew  his  pistol,  and  began  to 
flre.  The  deceased,  the  much  more  powerful 
man,  forced  him  to  the  ground,  and  he  con- 
tinued to  fire  while  the  deceased  was  on  top 
of  him  and  beating  him.  One  or  more  of 
these  shots  proved  fatal.  Brooks  collapsed, 
and  Logan  fled,  afterwards  surrendering  him- 
self to  the  ofllcers  of  the  law.  Under  its  evi- 
dence the  prosecution  attempted  to  show  that 
the  defendant,  harboring  a  spirit  of  murder- 
ous revenge  for  the  injuries,  real  or  fancied, 
which  Brooks  had  Inflicted  upon  him,  sought 
him  out  in  the  caf^  stood  behind  him  until 
Brooks'  attention  was  directed  to  him; 
Brooks  then  rose  to  his  feet  and  asked  the 
defendant  why  he  was  thus  standing  behind 
him,  to  whidi  the  defraidant  replied,  "Are 
you  afraid  of  me?"  pushed  Brooks  with  his 
left  hand,  stepped  back  himself,  drew  hi% 
pistol,  and  Immediately  began  to  fire.  Over 
certain  features  of  the  encounter  the  evidence 
leaves  little  doubt  Brooks  did  arise  and 
face  the  defendant  with  one  or  both  hands  in 
his  pocket  and  either  before  the  defendant 
drew  his  pistol  (as  the  defendant  testifies) 
or  after  he  drew  his  pistol  and  fired  the  first 
shot  (as  the  witnesses  for  the  people  testify). 
Brooks  did  spring  upon  the  defendant, 
hurled  him  to  the  ground  and  fought  him  on 
the  floor,  the  defendant  being  underneath. 

This  Is  a  suflldent  rSmm^  of  the  evidence 
for  the  purposes  of  the  consideration  to  fol- 
low. The  court  after  its  instructions  con- 
cerning the  nature  and  elements  of  the  crimes 
of  murder  in  the  first  and  second  degrees, 
defined  manslaughter  to  the  Jury  correctly  in 
the  terms  and  language  of  the  Penal  Code, 
saying  that: 

"Volnntary  manslaiiKhter  Is  the  unlawful  kill- 
ing of  a  human  being  without  malice,  upon  a 
sudden  quarrel  or  heat  of  passion."    Pen.  Code, 

It  then  gave  a  further  Instruction  to  the 
Jury  In  the  following  language: 

"I  instruct  you  that  in  the  case  of  a  volnntary 
killing  of  a  human  being,  without  lawful  excuse 


or  justification,  in  ordw  to  raduce  the  UDins 
from  murder  to  manslaughter,  there  must  be  a 
eerious  and  highly  provoking  injury  inflicted 
upon  the  person  killing  sufficient  to  excite  an 
irresistible  passion  in  a  reasonable  person,  or 
an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury  on  the  person  killing. 
The  kUhng  must  be  the  result  of  the  sudden, 
violent  impulse  of  passion,  supposed  to  be  ir- 
resistible, for,  if  there  should  appear  to  have 
been  an  interval  between  tii«  assault,  or  a  prov- 
ocation given,  and  the  killing,  sufficient  for 
the  voice  of  reason  and  humanity  to  be  heard, 
the  killing  must  be  atlvibuted  to  deliberate  re- 
venge, and  should  be  punished  as  murder." 

And  again: 

"To  reduce  the  killing  from  murder  to  man- 
slaughter, you  must  find  from  the  evidence  that 
such  UlUng  was  the  result  of  a  sudden,  violent 
impulse  of  passion  on  the  part  of  the  defend- 
ant, caused  b^  some  immediate  serious  or  hi^ily 
provoking  injury  inflicted,  or  attempted  to  be 
mflicted,  on  the  person  or  reputation  of  the 
defendant,  and  which  injury  was  sufficient,  in 
your  minds,  to  excite  an  irresistible  passion  m  a 
reasonable  person,  and  the  interval  of  time,  if 
any,  between  the  provocation  and  the  kiUing, 
if  any,  was  not  sufficient  for  the  defendant's 
passion  to  cool  and  tiie  voice  of  reason  and 
humanity  within  him  to  be  heard." 

These  instructions  are  almost  literally  a 
transcript  of  section  23  of  the  Grimes  and 
Punishment  Act  of  1850.  Stats.  1860,  p.  231. 
But  that  section  ceased  to  be  the  law  by  fail- 
ure to  re-enact  it  In  the  Penal  Code.  People 
V.  Salvador,  71  Cal.  16, 11  Pat  801. 

[1]  In  the  present  condition  of  our  law  it 
is  left  to  the  Jurors  to  say  whether  or  not 
the  facts  and  drciimstances  in  evidence  are 
suflScient  to  lead  them  to  believe  that  the  de- 
fendant did,  or  to  create  a  reasonable  donbt 
in  their  minds  as  to  whether  or  not  he  did, 
commit  his  offense  under  a  heat  of  passion. 
The  Jury  is  further  to  be  admonished  and 
advised  by  the  court  that  this  heat  of  pas- 
sion must  be  such  a  passion  as  would  natu- 
rally be  aroused  in  the  mind  of  an  ordinarily 
reasonable  person  under  the  given  facts  and 
circumstances,  and  that  consequently,  no  de- 
fendant may  set  up  his  own  standard  of  con- 
duct and  Justify  or  excuse  himself  because 
in  fact  his  passions  were  aroused,  unless  far- 
ther the  jury  believe  that  the  facts  and  cir- 
cumstances were  sufficient  to  arouse  the  pas- 
sions of  the  ordinarily  reasonable  man.  Thus 
no  man  of  extremely  violent  passion  could  so 
Justify  or  excuse  himself  if  the  exciting  cause 
be  not  adequate,  nor  could  an  excessively 
cowardly  man  Justify  himself  unless  the  cir- 
cumstances were  sudi  as  to  arouse  the  fears 
of  the  ordinarily  courageous  man.  StUl  fur- 
ther, while  the  conduct  of  the  defendant  Is  to 
be  measured  by  that  of  the  ordinarily  reason- 
able man  placed  in  identical  circumstances, 
the  Jury  is  properly  to  be  told  that  the  ex- 
citing cause  must  be  such  as  would  naturally 
tend  to  arouse  the  passion  of  the  ordinarily 
reasonable  man.  But  as  to  the  nature  of  the 
passion  Itself,  our  law  leaves  that  to  the 
Jury,  under  these  proper  admonitions  from 
the  court.  For  the  fundamental  of  the  In- 
quiry is  whether  or  not  the  defendant's  rea- 
son was,  at  the  time  of  his  a(^  so  dlsbirbed 

Digitized  by  VjOOQIC 


Cal.) 


WARD  V.  INDUSTRIAL  ACO.  COMMISSION 


1123 


or  obscured  by  some  passion — not  necessarily 
fear  and  never  of  course  the  passdon  for  re- 
venge— ^to  such  an  extent  as  would  render  or- 
dinary men  of  average  disposition  liable  to 
act  rashly  or  without  due  deliberation  and 
reflection,  and  from  this  passion  rather  than 
from  Judgment  Maher  v.  People,  10  Mich. 
217,  81  Am.  Dec.  781.  Thus  the  sight  of  a 
wife  In  adultery,  or  even  a  reasonable  belief 
tbat  bis  wife  was  committing  an  act  of  adult- 
ery, alHiough  the  belief  may  be  unfounded, 
has  been  held  sufficient  evidence  to  go  to  the 
jury  as  creating  "the  heat  of  passion"  In  the 
mind  of  the  defendant.  State  t.  Yanz,  74 
Conn.  177,  50  Atl.  37,  54  L.  R.  A.  780,  92 
Am.  St.  Rep.  205.  And  this  heat  of  passion 
may  result  from  terror  as  well  as  anger  or 
Jealousy.  Stevenson  v.  U.  S.,  162  D.  S.  813, 
16  Sup.  Ct  839,  40  h.  Ed.  980;  WUey  v.  State 
(Tex.  Cr.  App.)  66  S.  W.  190.  It  may  arise 
from  the  slayer's  father-in-law  attempting 
to  take  from  him  his  wife  and  children.  Cole 
V.  State,  45  Tex.  Cr.  R.  225,  75  S.  W.  527. 
These  cases  serve  to  illustrate  that  it  is  not 
alone  the  fear  of  great  bodily  Injury  which 
will  reduce  a  homicide  to  the  grade  of  man- 
slaughter. The  passion  aroused  may  be  one 
entirely  dlsomnected  with  any  fear  of  per- 
sonal injury,  the  fundamental  inquiry  being, 
we  repeat,  whether  It  be  sufficient  to  obscure 
reason  and  render  the  average  man  liable  to 
act  rashly.  Mack  v.  State,  68  Ga.  693 ;  Flan- 
agan V.  State,  46  Ala.  703.  The  next  propo- 
sition for  the  Jury's  determination  is  whether 
the  existence  of  the  provocative  cause  arous- 
ing passion  being  shown  the  defendant  in 
fact  did  act  under  it  It  remains  but  to 
add  that  In  this  state  the  question  has  re- 
ceived due  consideration  in  the  cases  of  Peo- 
ple V.  Brnggy,  93  Cal.  476,  29  Pac.  26,  and 
People  V.  Jones,  160  Cal.  368,  117  Pac.  176. 
[2]  Indisputably,  then,  the  instruction 
which  was  given  was  erroneous  under  our 
exiBcing  law.  The  only  remaining  considera- 
tion is  whether  or  not  It  was  injurious  to 
defendant.  But  upon  this  suffice  it  to  say 
that  having  in  mind  the  facts  as  above  out- 
lined, the  feelings  naturally  engendered  in 
defendant's  mind  by  the  indignity  previously 
put  upon  him,  the  physical  superiority  of  the 
deceased,  the  aggressive  manner  in  which 
he  accosted  him,  the  fear  that  he  was  about 
to  be  subjected  to  a  second  humiliating  beat- 
ing, there  was  at  least  some  evidence  tending 
to  reduce  the  crime  from  murder  to  man- 
slaughter, for  the  due  consideration  of  which 
evidence  defendant  was  of  right  entitled  that 
the  Jury  should  be  correctly  instructed.  For, 
as  well  said  In  Stevenson  v.  United  States, 
supra: 

"The  evidence  might  appear  to  the  court  to 
be  simply  overwhelming  to  show  that  the  killing 
was  in  fact  murder,  and  not  manslaughter  or  an 
act  performed  in  self-defense,  and  yet,  so  long 
as  there  was  some  evidence  relevant  to  the  issue 
of  manslaughter,  the  credibility   and  force  of 


such  evidence  must  be  for  the  jury,  and  cannot 
be  matter  of  law  for  the  decision  of  the  court." 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:  SLOS8,  J.;  SHAW,  J.;  MET.- 
VIN,  J. 


WARD  et  al.  v.  INDUSTRIAL  ACC.  COM- 
MISSION OF  STATE  OF  CALIFORNIA 
et  aL     (S.  V.  7969.) 
(Supreme  Court  ot  California.    May  2,  1917.) 

Masteb  and   Sbbvant   (S=>373— Workmen's 
Compensation  Aot— Accident  Abibino  oirr 
OF  Employment. 
Injury  to  employe  sent  in  a  team  to  dig  post 
holes,  from  accidental  discharge  of  a  gun,  woicb, 
with  bis  acquiescence  end  tbat  of  tiae  employer, 
a  fellow  servant  liad  taken  along  for  personal 
use,  was  aot  from  an  accident  arising  out  of  the 
employment  witiiin  the  Workmen's  Compensa- 
tion Act  (St  1913,  p.  279) ;    the  accident  not 
resulting  from  a  risk  reasonablv  inddeht  to  the 
employment,  but  bearing  no  relation  to  the  na- 
ture of  the  employment 

In  Bank.  Application  by  John  Ward  and 
another  for  writ  of  review  against  the  In- 
dustrial Accident  Commission  of  the  State 
of  California  and  others.  Award  of  compen- 
sation annulled. 

Walter  H.  Llnforth,  of  San  Francisco,  for 
petitionetB.  Christopher  M.  Bradley,  of  San 
Francisco,  for  respondents. 

HENSHAW,  J.  John  Ward,  petitioner 
herein,  Is  a  contractor.  William  Ward,  his 
brother,  was  employed  by  John  to  do  general 
labor.  John  had  a  contract  to  dig  post  holes 
on  land  some  miles  distant  from  the  dty  of 
Santa  Barbara.  William  was  directed  to 
drive  the  team  hauling  the  wagon  which  con- 
tained the  tools  and  implements  for  this 
work.  The  work  would  consume  several 
days.  Thomas  Ward,  a  nephew  of  both  of 
the  brothers,  wan  employed  by  John  Ward  to 
accompany  his  Uncle  William  on  the  wagon 
to  the  scene  of  the  work  and  then  during  the 
progress  of  It  to  take  care  of  the  horses. 
Thomas  was  a  young  man  of  about  21  years 
ot  age.  The  wagon  was  loaded  with  the 
tools  and  Implements,  and  Thomas  climbed 
onto  it,  taking  his  seat  beside  his  uncle,  the 
driver,  William.  He  took  with  him  and 
placed  on  the  seat  t)etweeD  himself  and  his 
uncle  a  shotgun,  resting  the  butt  of  the  gun 
on  the  seat  and  the  barrel  leaning  against 
the  tools  and  implements  with  which  the 
wagon  was  loaded.  He  took  the  gun  for  his 
own  pleasure,  thinking  he  would  "get  a 
diance  to  hunt  out  there  after  we  quit 
work."  The  shotgun  had  no  connection  with 
nor  bearing  upon  any  part  of  the  work 
which  the  men  were  employed  to  do.  His 
employer,  John,  knew  he  was  taking  the 
gun.  His  Uncle  William  knew  that  he  had 
placed  It  oa  the  seat  between  them  and  did 
not  object     After   having  thus  proceeded 
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some  miles  on  tbeir  Journey,  In  a  rough 
place  on  the  road,  the  gnn  slipped  from  Its 
insecure  position  on  the  seat,  struck  the 
footboard,  and  was  discharged,  the  shot 
striking  William  In  the  left  arm  and  mutilat- 
ing It  so  as  to  necessitate  amputation.  Un- 
der this  state  of  facts — and  they  are  with- 
out controversy — ^the  Industrial  Accident 
Commission,  to  which  application  was  made 
for  compensation,  awarded  compensation  un- 
der its  finding  that  the  injury  "arose  out  of 
and  happened  In  the  course  of  said  employ- 
ment, and  occurred  while  the  injured  em- 
ploye was  performing  service  growing  out  of. 
Incidental  to  and  In  the  course  of  his  em- 
ployment." To  review  this  award  the  em- 
ployer and  his  Insurance  company  secured 
this  writ  of  review,  and  the  sole  question 
presented  Is  whether  it  can  be  said  that, 
within  the  contemplation  of  our  law,  this  ac- 
cident "arose  out  oV  William  Ward's  em- 
ployment ;  for  admittedly  It  happened  in  the 
course  of  his  employment  and  while  he  was 
performing  service  under  bis  employment. 

Clearly  we  think  this  award  cannot  be  up- 
held. Respondents'  attorney  has  referred  us 
to  no  authority  upholding  any  similar  award, 
and  from  his  known  Industry  and  ability  It 
is  a  safe  assumption  that  such  authorities  do 
not  exist  The  case  is  clearly  one  where  an 
employ^  in  the  performance  of  his  duty 
meets  with  an  accident  bearing  no  relation 
whatsoever  to  the  nature  of  the  employment. 
The  only  argument  in  support  of  the  award 
would  be.  It  seems  to  ns,  that  the  employer 
in  permitting  the  fellow  employ^  to  take 
with  him  the  shotgun  subjected  the  injured 
man  to  an  extra  hazard.  But  as  against 
this  it  is  clear  that  the  employer,  though  he 
knew  that  the  shotgnn  was  to  be  taken 
along,  neither  ordered  it  nor  in  any  other 
way  than  by  his  silence  assented  to  It  It 
Is  not  even  contended  that  the  employer 
knew  that  the  gun  was  loaded,  and  unload- 
ed It  was  as  harmless  as  any  of  the  tools 
which  they  were  carrying.  It  was  quite 
open  to  the  Injured  man  to  object  to  the 
presence  of  the  gun,  if  in  fact  he  did  object 
to  it,  and  it  was  bat  a  part  of  common  pru- 
dence for  him  to  have  seen  that  the  gun  was 
imloeded  when  he  assented  to  his  nephew 
placing  it  In  this  obvloasly  dangerous  posi- 
tion. The  decision  of  this  matter  Is  clearly 
within  the  principle  declared  In  such  cases 
as  Coronado  Beach  Co.  t.  Plllsbury,  172  Cal. 
682,  158  Pac.  212,  L.  R.  A.  lOlCF,  1164,  and 
Flshering  v.  PUlsbury,  172  Cal.  690,  168  Pac. 
215.    In  the  first  of  these  cases  it  is  said: 

"The  accidents  arising  out  of  the  employment 
of  the  person  injured  are  those  in  which  it  is 
possible  to  trace  the  injury  to  the  nature  of 
the  employe's  work  or  to  the  risks  to  which  the 
employer's  business  exposes  the  employ^.  The 
accident  must  be  one  resulting  from  a  risk  rea>- 
sonably  incidoat  to  the  employment" 

This  accident  was  no  more  reasonably  in- 
cident to  the  emplojrment  than  it  would  have 
been  had  a  pistol  been  carried  in  the  neph- 


ew's pocket  and  by  the  same  Jolt  of  tbe  wag- 
on had  been  accidentally  discharged  to  tha 
Injury  of  the  ancle. 
The  award  is  therefore  annnlled. 

We  concur:   ANGEIXOTTI.  a  X;  SHAW, 
J.;    SLOSS,  J.;    MELVIN,  J. 


PALO   Al/ro    MTJT.    BUILDING   &   LOAN 

ASS'N  V.  riRST  NATIONAL  BANK  OF 

PALO  AMX).     (Civ.  1622.) 

(District  Court  of  Appeal,  Third  District  Catt> 

fomia.    March  12,  1917.    Rehearing  Denied 

by  Supremo  Court  May  10,  1917.) 

1.  ButLoiNO  ANo  Loan  Associations  «=> 
23(1)— Officebs  — Atjthobity  —  Evidemcb 
— suffioienot. 

The  fact  tiiat  the  secretary  of  a  oori>ora- 
tion  was  intrusted  by  the  board  oi  directors 
with  the  performance  of  some  of  their  duties 
did  not  justify  the  conclusion  that  the  board 
bad  abandoned  its  functions  to  be  exorcised  by 
tbe  secretary^  where  it  was  shown  that  the 
board  still  directed  and  supervised  matters  of 
importance  in  tbe  business  of  the  oorporatioli. 
[Ed.  Note.— F(Nr  other  cases,  see  Building  and 
Loan  Associatioins,  Cent  Dig.  {{  27,  31.] 

2.  BuiujiNO  AND  Loan  Assooiations  «=>a8 

—  CONTBACTS  —  IBBEODLABITIES  —  RATIVI- 

OAKION  BT  Dibectoks. 
Irregularity  in  advancing  the  money  of  a 
corporation  before  the  loan  was  approved  by 
the  IxMird  of  directors  was  cured  by  the  sobise- 
quent  approval  and  ratification  of  the  loan  by 
the  direct<«a. 
8.  BuiLDiNQ  AND  Loan  Associations  ®=32S 

— Ibbeoulabities  i:!«  Making  Loan — Riqhx 

.  of   BoBROWKB   to   COMFI.AIN. 

A  borrower  who  actually  obtained  a  loan 
from  a  coiporation  could  not  object  to  any  ir- 
regularity in  the  proceedings  whereby  he  secur- 
ed It  and  a  bank  concerned  in  obtaining  the 
loan  for  him  is  in  no  better  position  to  complain. 

4.  MoBTOAGES  ^s>25(3)  —  Consideration  — 
ExisviNO  Debt— iNTKBKST. 

A  trust  deed  given  in  place  of  a  mortgage 
and  in  release  thereof  properly  included  an 
amount  of  interest,  since  interest  and  princi- 
pal stand  upon  the  same  footing  as  to  the  con- 
sideration for  the  security. 

[Ed.   Note.— For  other  oases,  see  Mortgages^ 
Cent  Dig.  \  34.] 

5.  cobpobations  «s»426(1)  —  itesolution  of 
Sioorholdebs  —  Wbitino  Down  9iook 
Holdings. 

Tbe  resolution  of  the  stoddidders  and  di- 
rectors of  a  corporation  in  "writing  down"  the 
value  of  its  stock  holdings  to  the  amount  of  a 
defalcation  of  its  secretary  in  order  to  secure 
permission  to  resume  business,  which  resolu- 
tion expressly  provided  that  it  should  not  be 
deemed  in  any  manner  a  waiver  of  the  corpora- 
tion's rights  to  enforce  any  claim,  liability,  or 
obligation  due  from  any  debtor,  etc.,  did  not 
deprive  the  corporation  of  the  right  to  sue  for 
the  conversion  of  a  check  ca^ed  by  the  stodt- 
hoMer  at  a  bank  without  authority. 

[Eid.  Note.— For  other  oases,  see  Corporations, 
Cent  Dig.  i§  1586,  1702.] 

6.  SUBBOGATTON  «=s2— RESOLUTION  0»  StOCK- 

holdebs— Secbetabt's  Bond. 
Nor  would  such  resolution  support  tbe  con- 
tention that  the  amount  received  on  the  secre- 
tary's bond  should  be  credited  pro  rata  on  the 
claim  for  tbe  conversion  of  the  check. 

[£}d.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  I  3.] 
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7.  'BviLDisa  AND  Loan  Associations  ^^ 
23(4)— Sec  RET  ABT — ^Powbrs. 

A  secretary  of  a  corporation  had  no  author- 
ity by  virtue  of  hia  office  to  indorse  and  ooah 
a  check  payable  to  the  otMporation. 

[Ed.  Note.— For  other  cases,  see  BuUdiiv  sad 
I^n  AssociatioDB,  Cent  Oig.  |  29.] 

8.  Principai.  and  Agent  «=3l03(7>— Awthob- 
«TT  or  Agent  —  Tbanstos  of  Pbincipal's 

PBOI'EBTT. 

In  the  absence  of  authority,  express  or  im- 
plied, an  agent  cannot  transfer  his  principal's 
property  and  8U<A  authority  will  not  be  pre- 
sumed. [Kd.  Kote.— For  other  cases,  see  Princi- 
pal and  Agent,  Cent.  Dig.  i  2S3^.] 

9.  CoKPOKAiTONS  *=>429—Officbb8  — Right 
TO  Deal  wrrn  Cobpokatk  Peopebtt  fob 
Own  Benefit— Notice. 

In  Tiew  of  Civ.  Code,  {  2230,  prahibiting, 
with  exceptions,  trustees  and  their  agents  from 
taking  part  in  transactions  concerning  the  trust 
in  which  they  are  interested  adversely  to  the 
beneficiary,  and  section  2234,  providing  that 
Ti<riation  ot  aoA  provisioBs  is  a  fraud  against 
the  beneficiary,  and  gection  2322,  relating  to  the 
manner  of  creating  a  trust,  an  officer  or  a  cor- 
poration who  is  an  agent  and  trustee  within  the 
contemplation  of  such  sections  has  no  authority 
to  use  the  corjKwate  property  for  his  own  bene- 
fit, and  sue*  use  is  notice  of  lack  of  authority. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1720-1723.  1725.] 

10.  Corporations  «=5>428(11)— Acts  of  Agent 

— iMPtTTATION    OF    KNOWLEDGE.' 

Where  an  agent  of  a  corporati<Hi  is  dealing 
with  corporate  property  in  his  own  behalf  in  a 
transaction  in  wliich  he  is  interested  adversely 
to  the  corporation  or  in  a  scheme  to  defraud  the 
corporation,  it  will  not  be  presumed  that  he  will 
communicate  to  the  corporation  facts  affecting 
the  transaction,  and  knowledge  of  such  facts 
will  not  be  imputed  to  a  corporation,  except 
where  the  corporation,  is  in  fact  represented  in 
the  whole  transaction  by  the  officer  as  agent, 
since  the  knowledge  of  the  agent  is  considered 
and  imputed  as  the  knowledge  of  the  principal 
only  when  the  former  acquires  it  in  course  of 
his  agency. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1700.] 

11.  Principal  and  Aqent  *=>177(1)  —  Pre- 
sumption—Imputation  OF  Knowledge. 

Any  presumption  that  an  agent  will  oom- 
mnnicate  knowledge  to  his  priiusipal  is  disput- 
able. [Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §{  670,  672.] 

12.  Oobpoiutions  ^=742.5(4)— AuTBoaiTT  ok 
Officers— Ostensible  Powkb. 

Where  the  secretary  of  a  corporation  with- 
out authority  indorsed  a  check  payable  to  the 
corporation  and  used  the  proceeds  in  a  trans- 
action in  which  he  was  interested  adversely  to 
the  corporation,  there  being  no  evidence  that  he 
had  before  applied  corporate  property  in  sub- 
stantially the  same  manner,  the  corporation  is 
not  bound  by  the  agent's  act  nor  estopped  to 
deny  his  authority. 

[E)d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  »  1700,  1701.] 

13.  Bills  and  Notes  <Ss»341  —  Holdkb  in 
Due  Course— Parties  in  Privity. 

Where  the  secretary  of  a  corporation  with- 
out authority  indorsed  a  check  payable  to  the 
corporation  to  a  bank,  as  between  the  corpora- 
tion and  the  bank  the  doctrine  of  bona  fide 
holdffl'  does  not  apply,  as  they  are  parties  in 
privity. 

[Ed.   Note.— For  other   cases,   see   Bills   and 
Notes,  Cent.  Dig.  |  829.] 


14.  Bills  and  Notes  «s>336  —  Ihdobseb  in 
Due  Course — Statute. 

Nor  is  the  bank  an  indorsee  in  due  course  as 
defined  by  Civil  Code,  {  3123,  or  entitled  to  the 
rights  of  such  indorsee  as  enumerated  by  sec- 
tion 3124. 

[EM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {g  819,  820.] 

15.  Corporations    «=>426(1)— Misappropria- 
tion OF  Corporate  Funds. 

The  contention  that  the  corporation  suffered 
no  loss  because  the  money  was  used  to  secure 
title  to  property  upon  which  the  corporation  had 
a  mortgage  equal  to  the  amount  of  the  check  is 
without  merit. 

[BJd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  1596,  1702.] 

16.  Corporations  <S=»4a6(12)— Acts  of  Offi- 
cers— ^Ratification. 

In  view  of  CSv.  Code,  |  2310,  providing  that 
a  ratification  of  an  agent's  act  can  be  made  only 
in  the  manner  neccssarjr  to  oonfer  original  au- 
thority for  Ae  act  ranfiod  or  where  an  oral 
Eatific«ti(Hi  would  suffice  by  accepting  or  re- 
taining the  benefit  of  the  act  with  notice  there- 
of, where  the  secretary  of  a  corporation  without 
authority  indorsed  a  check  payable  to  the  cor- 
poration and  used  proceeds  to  secure  title 
to  property  upon  which  the  corporation  had  a 
mortgage,  the  fact  that  the  corporation  subso- 
qnently  took  a  renewal  deed  of  trust  in  place  of 
the  mortgage  did  not  amount  to  a  ratification 
of  the  secretary's  unauthorized  act  of  which  it 
was  not  then  aware. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  {§  1702,  1716.] 

17.  Corporations  «=s»426(10)— Acts  of  Ofm- 
CEBS— Ratification. 

Even  though  the  corporation  was  benefited 
by  the  execution  of  the  renewal  trust  deed,  its 
retention  of  Bucb.  benefits  would  not  constitute 
a  ratification  of  the  act  or  prevent  it  from  re- 
pudiating the  unauthorized  act,  since,  when  a 
principal  first  acquires  knowledge  of  facts,  if 
the  time  and  conditions  are  such  that  he  cannot 
in  justice  to  himself  repudiate  the  whole  of  the 
agent's  act,  he  may  stand  upon  what  he  has  au- 
thorized, and  the  third  person  must  bear  the 
loss  resulting  from  bis  dealing  with  an  agent 
without  learning  the  extent  of  his  authority. 

[E5d.  Note. — For  other  cases,  see  Corporations. 
C«it  Dig.  If  1702,  1704,  1714.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frauclsco;  Frank  J.  Muras- 
ky.  Judge. 

Suit  by  the  Palo  Alto  Mutual  Building  & 
Loan  Association  against  the  First  Nation- 
al Bank  of  Palo  Alto.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Green,  Humphreys  &  Green,  of  San  Fran- 
cisco, for  appellant.  J.  S.  Hutchinson  and 
Cusbing  &  Cushlng,  all  of  San  Frandsco^ 
for  respondent 

BURNETT,  J.  The  suit  is  for  the  conver- 
slon  of  a  check  for  $7,500  and  the  proceeds 
thereof.  The  answer  denies  the  conversion 
and  sets  up  the  special  defense  that  plaintiff 
discounted  and  cashed  the  che<*  at  defend- 
ant's bank,  that  the  money  was  appropriated 
for  tbe  benefit  of  plaintiff,  and  that  the  de- 
mand in  suit  has  been  paid.  Respondent  is  a 
building  and  loan  association,  and  appellant 
a  national  bank,  both  doing  business  in  Palo 
Alto.    Appellant  was  not  the  bank  of  deposit 
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of  respondent;  the  banking  business  of  the 
latter  being  done  at  the  Bank  of  Palo  Alto. 
One  Marshall  Black  was  the  secretary  of  re- 
spondent, bat  held  no  other  position  therein. 
Ai^pellant  bank  was  located  In  the  same 
block  as  respondent's  place  of  business,  while 
the  Bank  of  Palo  Alto  was  three  blocks  dlsr 
tant  Plaintiff's  ownership  of  the  check  was 
admitted  by  the  pleadings,  said  dieck  being 
in  the  following  form: 
"17,500.  Daniel  Meyer. 
"San  Franciaco,  Cal.,  May  5,  1910.    No.  1601. 

"The  Anglo  A  London  Paris  National  Bank 
of  San  Frandsco:  Pay  to  the  order  of  Palo 
Alto  M.  B.  &  L.  Aas'n  $7,600oo/ioo  seventy- 
five  hundred  o»/ioo  doUars.      Daniel  Meyer." 

Bla(^  Indorsed  the  dieck  as  follows: 
"Pay  to  the  order  of  S^rst  National  Bank. 

Palo  Alto  Mut.  Bid.  &  Loan,  by  Marshall  Black, 

Secretary" 

— and  delivered  it  to  appellant  At  that 
time  two  deeds  respectively  from  Annie  Mac- 
Intyre  and  Alexander  Maclntyre  to  Black, 
covering  a  tract  of  land  in  Palo  Alto,  were 
on  deposit  in  escrow  with  appellant  to  be  de- 
livered to  Black  on  the  payment  of  $7,366.40. 
Appellant  received  the  check,  so  indorsed 
and  delivered,  without  the  actual  knowledge 
of  respondent,  and  applied  the  proceeds  as 
follows:  It  credited  the  account  of  Alex- 
ander Maclntyre  at  the  bank  with  the  sum 
of  $2,755.25,  and  api^ed  $4,611.15  on  a  prom- 
issory note  then  due  from  Madntyre  to  ap- 
pellant, thus  paying  the  note.  Of  the  former 
amount  it  remitted  Maclntyre  $2,366  in  cash, 
and  applied  what  remained  a];^)arently  to  an 
overdraft  due  from  Maclntyre  to  Itself.  The 
balance  of  $133.60  it  paid  to  Black  in  cash. 
It  then  delivered  said  deeds  to  Black,  who 
thus  acquired  title  to  said  property.  Prior 
to  March,  1910,  Bla<^  had  organised  a  cor- 
poration known  as  the  "Marshall  Black  In- 
vestment Company,"  of  which  he  was  the 
president  and  manager,  and  he  owned  prac- 
tically all  the  stock.  On  March  22,  1910,  the 
Investment  company,  through  Black,  api^led 
to  respondent  for  a  loan  of  $7,500  upon  the 
secarity  of  said  land  standing  then  in  the 
name  of  the  Maclntyres.  The  application 
for  the  loan  was  approved,  the  money  ad- 
vanced, and  Black,  on  receiving  the  deeds 
from  the  Maclntyres,  conveyed  the  property 
to  said  investment  company,  which  had  ex- 
ecuted a  mortgage  on  the  property  to  re- 
spondent for  the  said  sum  of  $7,600. 

On  November  29, 1911,  the  investment  com- 
pany, in  consequence  of  the  release  of  the 
mortgage  and  other  considerations,  executed 
to  the  San  Jose  Abstract  Company,  as  trus- 
tee for  the  benefit  of  respondent,  a  trust  deed 
covering  said  property  as  security  for  said 
indebtedness  to  respondent  The  sum  se- 
cured thereby  was  $8,500,  value  actually  re- 
ceived by  said  company  and  until  September, 
1912,  respondent  had  no  knowledge  of  the 
misappropriation  of  the  separate  and  inde- 
pendent sum  of  $7,500  covered  by  the  check 
involved  herein.  About  this  time  It  became 
known  that  Blade  was  a  defaulter  to  the  ex- 


tent of  over  $100,000,  and  the  t&cta  concern- 
ing the  transaction  between  him  and  appel- 
lant, as  to  said  check,  came  to  ligbt.  On  ac- 
coimt  of  said  defalcation  the  boilding  and 
loan  commission  of  the  state  compelled  re- 
spondent, pending  investigation  as  to  its 
financial  condition,  to  suspend  business.  The 
suspension  continued  from  October  1,  1912, 
to  December  14,  1912,  when,  after  tbe  adop- 
tion of  a  plan  of  reorganization  of  tbe  finan- 
ces by  the  directors  and  stockholders  in  com- 
lAiance  with  tbe  dooiand  of  said  commis- 
sioner, the  association  was  permitted  to  re- 
sume business.  Tliis  plan  is  folly  set  forth 
in  the  findings,  and  it  amounted  substantial- 
ly to  a  sufficient  reduction  in  the  value  of  the 
stock  of  tbe  stockhbldMs  to  cover  tbe  defidt 
caused  by  Black's  defalcations,  thus  making 
it  appear  that  the  assets  of  the  assodatloD 
equaled  its  llabllitlee.  In  consenting  to  said 
plan  the  board  of  directors  of  respondent 
adopted  the  following  resolution: 

"Be  it  further  reserved  that  the  acceptance 
and  eanjing  out  of  said  plan  or  any  cbaixe  or 
entry  nuide  Qursuant  thereto  or  otherwise  Ehall 
not  be,  or  be  deemed  to  be,  in  any  maimer  a 
waiver  bf  tiiis  corporation  of  any  right  it  mar 
have  to  m  any  manner  enforce  any  claim,  lia- 
bility, or  obligation  whatsoever  due  from  aay 
debtor  or  party  in  any  manner  involved  in  or 
connected  with  the  loea  roCerred  to  in  said 
plan  and  generally  known  a«  the  Marahall  BltA 
deficiency?' 

The  same  resolution  was  adopted  at  the 
stockholders'  meeting. 

Counsel  on  both  sides  have  dl^layed  great 
Industry  and  ability  in  presenting  their 
views  as  to  the  legal  propositions  Involved, 
and  seemingly  have  exhausted  about  all  the 
learning  on  the  subject.  The  discussion  has. 
indeed,  taken  a  wide  range,  and  we  cannot 
within  reasonable  limits  follow  it  in  all  its 
ramifications. 

We  think  the  contentions  of  appellant  have 
been  satisfactorily  answered  In  the  brief  of 
respondent,  and,  as  far  as  specific  attention 
is  i>ald  to  them,  we  shall  probaUy  do  Uttle 
more  than  present  a  synopsis  of  the  argu- 
ment contained  in  said  brief. 

[1]  As  to  the  authority  of  Marshall  Black 
to  represent  respondent,  upon  which  appel- 
lant lays  much  stress,  tbe  court  found  as 
follows: 

"That  at  all  times  mentioned  in  said  com- 
plaint and  for  several  years  immediately  prior 
to  May  6,  1910,  ono  Marshall  Black  was  the 
secretary  of  plaintiff,  but  did  not  hold  any  oth- 
er office  in  the  said  plaintiff,  and  was  not  a 
director  thereof;  that  daring  all  of  said  time 
the  bnsineeg  of  plaintiff  was  managed  and  coo- 
trolled  by  a  board  of  directors,  and  said  Mar- 
shall Black  (as  such  secretary)  had  diargc  of 
the  business  of  said  plaintiff  corporation.  »ab- 
jcct  to  the  control  and  supervision  of  the  board 
of  directors  of  plaintiff,  except  as  otherwise 
found  herein." 

There  is  abundant  evidence  for  the  sup- 
port of  this  finding,  notwithstanding  appd- 
lant's  contention  that  Black  was  literally  in 
control  of  the  business,  that  he  was  permit- 
ted to  handle  the  business  of  the  assodatlos 
as  he  saw  fit,  and  tbat  tbe  diarectors  took  no 
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part  In  its  manajcement  and  nerer  examined 
its  books  and  records.  Appellant  makes  a 
common  mistake,  to  which  we  hare  had  oc- 
casion before  to  advert,  in  that  it  lias  direct- 
ed attention  to  erldeuce  opposed  to  said 
finding,  tmt  has  Ignored  what  is  fayorable 
thereto.  Respondent  calls  attention  to  some 
20  matters  of  importance  in  the  business  of 
the  association  wliich  had  been  directed  and 
supervised  by  the  board,  aa  shown  by  the  evi- 
dence. These  we  need  not  enumerate,  but 
they  are  sufficient  to  Justify  the  conclusion 
of  the  court,  and  they  certainly  negative  the 
claim  that  the  board  abdicated  its  authority 
and  abandtwed  Its  functions  to  be  exercised 
by  Black.  We  think  it  can  safely  be  said 
that  the  association  was  actually  under  the 
supervision  and  control  of  said  board,  and 
that  Black  was  authoirlaed  to  discharge  only 
the  duties  that  usually  belong  to  the  office 
which  he  held,  although  we  could  not  affirm 
with  much  confidence  that  said  board  of  di- 
rectors "were  particularly  vigilant  and  ac- 
tive in  guiding  Its  affairs."  Like  many  other 
similar  boards,  they  were  disposed  to  with- 
hold their  personal  individual  attention  from 
the  exercise  of  the  duties  of  the  secretary 
in  the  business  of  the  concern,  believing,  no 
doubt,  that  these  matters  could  and  would 
receive  effective  consideration  from  said  of- 
ficer. If  the  directors  had  been  as  active  and 
vigilant  as  they  should.  It  is  quite  probable 
that  the  rascality  of  Black  would  have  been 
discovered  much  earlier,  to  the  great  ad- 
vantage of  the  association  and  its  stockhold- 
ers. It  is  but  a  truism  to  say  that  directors 
of  .such  organizations  generally  confide  too 
much  in  the  honesty  of  their  ministerial  of- 
ficers and  are  too  prone  to  delegate  to  the 
latter  serviceB  which  should  be  performed  or 
personally  supervised  by  the  directors  ttaem- 
selves.  The  misiHiaced  confidence  in  an  un- 
worthy agent  herein  dlsclesed  finds  many  a 
I>erallel  in  the  history  of  such  organizations, 
and  the  serious  and  deplorable  consequences 
of  such  confidence  should  be  a  lesson  to  those 
charged  with  the  duty  of  managing  these  im- 
portant concerns  involving  the  interests  of 
those  illy  prepared  to  experience  financial 
loss.  However,  In  the  apparent  remissness 
of  the  directors  herein  we  find  no  comfort  for 
appellant  nor  warrant  for  Its  claim  that  any 
loss  occasioned  by  this  particular  transac- 
tion is  diargeable  to  their  negligence. 

Another  finding  of  which  complaint  is 
made  is  the  foUowiag: 

"That  on  various  occasions  prior  to  May  6, 
1910,  Marshall  Blade,  as  a  matter  of  conveni- 
ence in  operating  the  office  of  said  plaintiff,  did 
from  time  to  time  cash  some  checks  or  drafts 
payable  to  tho  order  of  said  plaintiff  at  the  office 
of  said  defendant;  *  *  *  that  none  of  the 
checks  so  cashed  amounted  to  a  greater  sum 
than  9500,  excepting  one  check,  the  transaction 
involred  in  the  cashing  of  which  is  now  in  con- 
troversy and  liti|;atlon,  and  the  acts  of  said 
Marshall  Block  in  cashing  said  cbe<^  were 
not,  nor  was  any  thereof,  brought  to  the  knowl- 
edge of  plaintiff  corporation,  its  officers  or  di- 
rectors, and  neither  the  said  plaintiff  corpora- 
tion, nor  its  officers,  oc  directors,  other  than 


said  Marshall  Black,  had  any  knowledge  there- 
of, and  said  Marshall  BlacK  never  communi- 
catod  the  faet  of  the  cashing  thereof  to  plain- 
tiff; that  the  discounting  or  cashing  of  notes, 
drafts,  or  bills  at  exchange  bj  said  Marshall 
Black  with  defendant  was  carried  on  under  the 
circmnstances  as  herein  stated,  and  not  other- 
wise, and  never  became  nor  was  at  any  time  nor 
at  all  an  established  or  any  practice  or  custom; 
that  said  corporation  plaintiff  never  at  any  time 
or  at  all,  either  directly  or  indirectly,  ratified 
or  acquiesced  in,  or  confirmed  or  approved  the 
said  acts  of  said  Marshall  Black  in  cashing  said 
checks  or  drafts;  that  neither  the  articles  of 
incorporation  nor  the  by-laws  of  said  plaintiff 
ever  at  any  time  or  at  all  authorized  or  eiii- 
powered  said  Marshall  Black  or  any  other  per- 
son as  such  secretary  or  otherwise,  or  at  all, 
to  cash  or  discount  checks  or  drafts  or  biUs 
of  exchange  for  any  purpose  whatever  or  other- 
wise, or  at  alt" 

We  think  there  is  no  ground  for  the  con- 
tention that  this  finding  in  any  respect  Is  un- 
supported. There  may  be  evidence  in  the 
record  that  would  warrant  a  contrary  find- 
ing as  to  some  of  the  facts  enumerated, 
but,  of  course,  that  is  of  no  consequence 
here.  Respondent  calls  attentl^on  to  the  spe- 
dflc  portions  of  the  transcript  wherein  is 
found  testimony  in  harmony  with  the  views 
of  the  court  as  thus  expressed,  but  it  is 
not  deemed  necessary  to  set  it  forth  herein. 

[1,  J]  We  are  of  the  opinion  that  there  Is 
no  more  merit  in  the  objection  to  the  finding 
as  to  the  payment  of  $7,500  as  a  loan  to  the 
Investment  company.  There  was  undoubt- 
edly an  irregularity  in  advancing  the  money 
before  the  loan  was  approved  by  the  board 
and  before  the  notification  by  the  attorn^ 
that  all  legal  requirements  had  been  com- 
plied with,  but  the  Irregularity  was  cured 
by  the  subsequent  approval  and  ratification 
of  the  loan  by  the  directors.  In  fact,  it  seems 
to  have  been  approved  a  second  time  on  May 
10,  1010,  four  days  after  the  deed  to  the 
property  came  Into  the  possession  of  plain- 
tiff. Aside  from  that,  it  must  be  true  that 
the  borrower  who  actually  obtained  the  loan 
could  not  object  to  any  irregularity  in  the 
proceedings  whereby  he  secured  it,  and,  of 
course,  appellant  is  In  no  better  position  to 
complain. 

[4,  8]  Ttie  trust  deed  given  In  place  of  said 
mortgage  and  in  release  thereof  was  to  se- 
cure the  payment  of  $8,500.  This  included 
the  amount  of  $1,000  In  Interest,  and  we 
can  see  no  possible  reason  for  an  objection 
to  this  any  more  than  to  the  principal  of  the 
indebtedness.  Manifestly  they  stand  upon 
the  same  footing  as  to  the  consideration  for 
the  security. 

We  can  perceive  no  merit  in  the  claim  that 
"the  liability  of  respondent  arising  out  of 
Black's  defalcations  have  been  paid,  satisfied, 
and  canceled  as  shown  by  the  'Marshall 
Black  Deficiency  Account' "  It  Is  quite  ap- 
parent that  there  was  no  actual  payment  to 
respondent  of  the-  proceeds  of  said  $7,500 
check.  We  have  already  detailed  the  dispo- 
sition that  was  made  of  the  money.  There 
Is  nothing  to  show  that  any  part  of  it  ever 
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came  Into  tbe  possessl<Mi  of  responSent  or 
that  the  loss  by  reason  of  the  misappropria- 
tion of  the  fund  was  ever  made  good  either 
entirely  or  partially.  It  Is  equally  plain, 
from  tile  resolntion  passed  as  aforesaid  by 
the  directors  and  the  stockholders,  that  there 
was  no  Intention,  by  reason  of  said  deficiency 
account  or  otherwise,  to  satisfy  and  cancel 
said  obligation.  The  actual  loss  by  reason  of 
the  defalcations  of  Black  was  over  $100,000, 
but,  In  order  to  satisfy  the  building  and  loan 
commission  and  to  secure  permission  to  re- 
sume business,  it  seems  that  the  capital 
sto(^,  reserve  fund,  undivided  profits,  etc., 
were  rednced  or  written  down  to  the  extent 
of  the  loss.  This,  as  stated  by  respondent, 
was  a  matter  of  bookkeeping  and  adjustment 
of  the  Tarious  accounts  to  satisfy  the  said 
commission  that  the  concern  was  solvent  and 
entitled  to  do  business ;  or,  in  other  words, 
the  large  sums  credited  to  said  deficiency  ac- 
count were  simply  written  off  the  value  of 
the  stockholdings.  We  can  see  nothing  In  the 
transaction  that  should  be  construed  as  op- 
erative to  extinguish  respondent's  claim  to 
compensation  for  the  conversicn  of  said 
check.  The  amount  received,  as  we  under- 
stand it,  although  nominally  for  the  corpora- 
tion, is  actnally  for  the  benefit  of  the  stock- 
holders who  have  sufTered  the  loss. 

[I]  In  this  connection  it  may  be  said  that 
we  view  similarly  the  contention  that  the 
amount  received  on  Black's  bond  should  be 
credited  pro  rata  on  this  claim.  The  (i.ues- 
tlon  Is  really  one  of  subrogation  which  con- 
cerns only  respondent  and  the  surety  com- 
pany. 

Thus  far  there  seems  but  little  room  for 
debate,  but  some  other  points  made  by  ap- 
pellant probably  possess  more  merit 

The  question  of  agency  in  its  various  as- 
pects has  received  much  attention,  and  it  la 
claimed  that,  In  accordance  with  its  well-es- 
tablished principles,  the  act  of  Black  in  cash- 
ing the  check  must  be  regarded  as  the  act  of 
respondent.  We  do  not  so  understand  the 
law  and  the  facts. 

[7]  It  Is  plain  that  Black  had  no  express 
authority  to  Indorse  the  check,  and  this  has 
already  been  sufficiently  considered.  It  Is 
also  true  that  he  had  no  such  authority  sim- 
ply by  virtue  of  his  office  as  secretary. 
Blood  V.  Marcuse,  38  Cal.  590,  99  Am.  Dec. 
435;  Cook  on  Corporations,  vol.  3  (6th  Ed.) 
I  717. 

[8,1]  Likewise  it  must  be  admitted  that, 
in  the  absence  of  authority,  express  or  im- 
plied, he  cannot  transfer  his  principal's  prop- 
erty, and  such  authority  wlU  not  be  presum- 
ed. Read  v.  Buffum,  79  Cal.  77,  21  Pac.  555, 
12  Am.  St  Bep.  131;  Cal.  Wlnemakers'  Cor- 
poration T.  Sciaronl,  139  Cal.  277,  72  Pac. 
990.  Beyond  that  an  officer  of  a  corporation 
can  have  no  authority  to  use  the  corporate 
property  for  his  own  benefit,  and  such  use  Is 
notice  of  lack  of  authority.  Sections  2230, 
2234,  2306,  and  2822,  Civ.  Code.  Directors 
and  officers  of  corporations  are  agents  and 


trustees  within  the  contemplation  of  tbese 
sections  of  the  Code.  Graves  v.  Mining  Co., 
81  Cal.  319,  22  Pac.  665;  Pacific  Vinegar  & 
Pickle  Works  v.  Smith,  145  Cal.  363,  78  Pac. 
550,  104  Am.  St  Rep.  42. 

In  relation  to  this  question  some  interest- 
ing cases  are  reviewed  by  respondent 

In  Hubback  v.  Ross,  96  Cal.  426,  31  Pa& 
353,  one  Makin  desired  to  obtain  money  from 
plaintiff  in  connection  with  certain  sbip- 
ment.s,  and  plaintiff  drew  bills  of  exchange 
upon  his  correspondents  In  Liverpool  and  de- 
livered them  to  Makin.  Plaintiff  demanded 
security  of  Makin,  and  the  latter  presented  a. 
deed  from  Ann  S.  Ross  to  plaintiff  conveying 
certain  property.  Makin  delivered  the  deed 
for  the  bills  of  exchange  running  to  himself. 
The  action  was  brought  to  foreclose  the  deed 
as  a  mortgage  and  defendant  denied  that  it 
was  given  for  the  purjMse  declared  by  plain- 
tiff. The  latter  claimed  that  Makin,  being  In- 
trusted with  the  conveyance,  had  at  least  ap- 
parent authority  to  deliver  It  for  the  purpose 
of  securing  his  personal  obligation,  but  it 
was  held  that  the  apparent  authority  wa« 
limited,  by  one  of  the  fundamental  principles 
of  agency,  to  the  right  to  deliver  it  only  as  a 
security  for  some  obligation  of  hia  principal, 
and,  further,  that  plaintiff  was  not  Justified, 
as  a  matter  of  ordinary  prudence,  In  presum- 
ing that  Makin  might  use  the  Instrument  for 
his  own  benefit  and  purpose. 

In  the  Smith  Case,  supra,  the  court  had 
under  consideration  the  Indorsement  of  a. 
corporate  obligation  by  the  president  of  a 
company  to  himself.    Therein  it  is  said: 

"It  is  hardly  necessary  to  say  ttat  the  gwi- 
eral  power  conferred  ai>oa  Smitii  under  the 
by-laws  did  not  give  him  authority  to  contract 
with  himself.  In  every  case  where  the  Talidity 
of  a  contract  made  by  a  trustee  with  himself  U 
in  question,  general  authority  to  act  for  Uie  cop- 
poratioii  must  necessarily  haTe  existed  in  order 
to  apply  the  principle  invoked  here.  Tbe  lav 
assumes  that  the  trustee  is  invested  with  general 
power  to  contract,  but  limits  its  exercise  to 
matters  strictly  in  the  interest  of  the  benefi- 
ciary, and  disqualifies  him  from  esmising  it 
in  hia  own  behall  This  disability  directly  re- 
sults from  the  existence  (d  the  g^eral  author^ 
ity." 

The  same  rule  la  enforced  In  the  late  case 
of  Western  States  Life  Insurance  Ca  ¥. 
Lockwood,  166  Cal.  185,  135  Pac.  496,  where- 
in, in  reference  to  tbe  president  of  plaintiff, 
it  la  said : 

"It  is  universally  held  as  a  consequence  ot 
this  doctrine  that  he  may  not  on  behalf  of  the 
corporation  contract  with  himself  as  an  indi- 
vidual, which,  of  course,  includes  contracting 
with  others  witb  whom  he  has  an  interest,  with- 
out the  full  knowledge  and  approval  ot  the 
corporation." 

Among  the  many  cases  dted  from  other 
states  we  refer  only  to  Ward  v.  City  Trust 
Co.  of  New  Xork,  192  N.  Y.  61,  84  N.  E.  585. 
Therein,  it  seems,  certain  officers  of  Hartman 
Manufacturing  Company  obtained  a  check 
for  $125,000  from  Hanover  Bank,  payable  to 
the  order  of  Hartman  Comimny,  by  falsely 
representing  that  the  loan  was  secured  for 
said  company.    One  ot  tbese  offlcem  Indoraed 
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the  check  In  the  name  of  Hartman  Company 
by  himself  as  president  and  general  manager, 
and  delivered  It  to- the  City  Trust  Company 
In  payment  of  his  personal  note.  The  referee 
In  the  lower  court  found  that  the  defendant 
trust  company  acted  In  good  faith,  and  con- 
cluded that  It  was  a  bona  fide  bolder  for  val- 
ue. The  Court  of  Appeals  reversed  this  de- 
cision, holding  that  the  defendant  was  not 
Justified  in  taking  the  check  for  the  personal 
obligation  of  the  president  and  that  it  could 
not  be  a  bona  fide  holder  of  the  obligation. 
Therein  It  Is  said: 

"The  form  of  the  check  in  ouestion  was  notice 
to  the  trust  company  tiiat  Umsted  was  using 
tbe  property  of  the  corporation  of  which  he 
was  prMidCDt  to  pay  the  personal  debt  of  him- 
sdf  and  Klefer  in  a^>areiit  violation  of  its 
rights.  *  •  •  The  effect  of  such  notice  was 
to  pat  the  trust  company  upon  inquirv  to  see 
whetiier  it  was  about  to  accept  money  from  one 
to  whom  it  did  not  belong  m  payment  of  its 
own  claim.  The  presumption  arising  from  the 
face  of  the  che(^  was  that  it  belonged  to  the 
Hartman  Company,  and  that  its  president  had 
no  right  to  use  it  to  pay  his  personal  debt" 

It  was  also  held  that  the  broad  power  900- 
ferr«d  upon  the  president  of  the  corporation 
.was  not  sufficient  to  authorize  him  to  give 
away  the  assets  of  the  company  or  to  use 
them  to  pay  the  personal  debts  of  its  officers. 
Bmphasls  Is  laid  upon  the  proposition  that 
by  reason  of  the  fact  that  the  check  showed 
upon  its  face  that  it  belonged  not  to  Cmsted 
or  Kiefer,  but  to  the  Hartman  Company, 
there  was  a  "shadow"  upon  It,  and  the  de- 
fendant could  not  In  good  faith  accept  It  un- 
til the  shadow  had  been  removed.  It  Is  de- 
clared that: 

"While  the  courts  are  carefid  to  guard  the  in- 
terests of  commerce  by  protecting  the  negotia- 
tion of  commercial  paper,  they  are  also  careful 
to  guard  against  fraud  by-  defeating  titles  taken 
in  bad  faiUi,  or  with  knowledge,  actual  or  im- 
puted, which  amounts  to  bad  faith,  when  regard- 
ed from  a  commercial  standpoint." 

Of  course,  it  is  true,  as  pointed  out  in  the 
decisi<ni,  that  if  reasonable  Inquiry  would 
have  led  to  the  discovery  of  facts  which 
would  have  dispelled  any  suspicion,  the  pur- 
chaser of  the  paper  is  entitled  to  the  benefit 
thereof  as  if  he  had  made  proper  Investiga- 
tion. That  Is  self-evident,  being  equivalent  to 
saying  that,  tf  the  agent  had  ample  authority 
in  the  premises,  the  want  of  knowledge  there- 
of by  the  purchaser  would  not  invalidate  the 
transaction.  Manifestly  it  is  only  In  the  case 
Where  the  agent  lacks  authority  that  the 
principal  may  exact  the  duty  of  inquiry  and 
that  the  failure  to  inquire  Imposes  a  penalty 
upon  the  purchaser. 

The  Ward  Case,  supra,  substantially  covers 
most  of  the  principles  of  law  Involved  herein, 
but  we  append  the  other  dted  cases  as  in- 
structive on  the  subject:  M.  Jacoby  &  Co.  v. 
Payson,  85  Hun,  367,  32  N.  Y.  Supp.  1032; 
Knoxvllle  Water  Co.  v.  East  Tenn.  Nat.  Bank, 
123  Tenn.  364, 131  S.  W.  447 ;  Germania  Safe- 
ty Vault  &  Trust  Co.  v.  Boynton,  71  Fed.  797, 
10  C.  C.  A.  US;  Claflln  v.  Farmers'  &  CiU- 
eens'  Bank,  25  N.  X.  293 ;  Eoblnson  v.  Chemi- 
cal National  Bank,  86  N.  7.  404;    Bank  of 


New  York  N.  B.  A.  v.  American  Dock  &  Trust 
Co.,  143  N.  y.  559,  38  N.  B.  713;  and  also 
Randolph  on  Commercial  Paper,  (  368,  and 
Thompson  on  Corporations,  i  1700. 

[10,11]  One  feature  or  Incident  of  agency 
to  which  appellant  has  adverted  at  consid- 
erable length  is  embraced  In  the  term  "impu< 
tatlon  of  knowledge  to  plaintiff."  This,  how- 
ever, is  nothing  but  a  phase  or  circumstance 
of  express,  Implied,  or  ostensible  authority. 
The  knowledge  of  the  agent  Is  considered  and 
Imputed  as  the  knowledge  of  the  principal 
only  when  the  former  acquires  it  in  the 
course  of  bis  agency.  If  be  does  not  acquire 
it  while  acting  within  the  scope  of  his  au- 
thority, the  knowledge  is  no  more  to  be  im- 
puted to  the  principal  than  to  an  utter  stran- 
ger. The  imputation  has  been  held  to  rest 
upon  the  presumption  that  the  agent  will 
communicate  such  knowledge  to  bis  principal. 
Manifestly  no  such  presumption  can  exist 
where  the  agent  Is  engaged  in  a  transaction 
beyond  his  authority  and  In  which  be  is  In- 
terested adversely  to  bis  principal  or  In  a 
scheme  to  defraud  his  principal.  In  Mc- 
Donald V.  Randal],  139  Oal.  246,  72  Paa  997, 
it  was  said: 

"A  corporation  is  not  chargeable  with  the 
knowledge  of  one  of  its  officers  or  agents  who  is 
acting  on  his  own  behalf,  and  not  for  the  cor- 
poration." 

And  in  McKenney  v.  Ellsworth,  165  CaU 
326,  132  Pac.  76,  the  court  says : 

"Where  an  agent  of  a  corporation  is  dealing 
with  the  corporation  in  a  transaction  in  his 
own  behalf,  it  will  not  be  presumed  that  he  will 
communicate  to  his  principal  facts  aitecting  the 
transaction." 

An  exception  Is  recognized  to  the  rfile 
where  the  principal  is  "in  fact  represented  in 
the  whole  transaction  solely  by  the  party  as 
agent.  Herein  plaintiff  was  not  represented 
by  Black  in  the  matter  of  the  loan  to  the  in- 
vestment company,  since  he  dealt  with  re- 
spondent through  its  board  of  directors.  Its 
security  committee  and  attorney.  Respond- 
ent would  not,  therefore,  be  charged  with  con- 
structive knowledge  of  Black's  misapplica- 
tion of  the  fund.  But  if  the  presumption  ex- 
isted it  would  be  a  disputable  presumption, 
and  the  court  has  found,  on  sufildent  evi- 
dence, that  the  plaintiff  had  no  knowledge  of 
these  things.  The  doctrine  manifestly  can- 
not be  applied  to  the  extent  and  'end  claimed 
by  appellant  The  contention  resolves  itself 
to  this :  That  the  principal,  if  be  has  knowl 
edge  of  the  exercise  by  the  agent  of  certain 
powers,  is  bound  by  the  act  of  the  agent,  and 
he  must  be  held  to  have  such  knowledge  from 
the  fact  that  the  agent  knows  of  it  himself. 
Such  doctrine,  of  course,  could  not  be  main- 
tained, as  it  would  place  it  .within  the  power 
of  an  agent  to  bind  the  principal  to  any 
course  of  conduct  however  foreign  or  ob- 
noxious to  the  authority  actually  conferred. 

[1J]  There  is  no  doubt  that  the  circum- 
stances might  be  spch  as  to  estop  the  prin- 
cipal from  denying  the  authority  of  the  agent 
That  i«  a  familiar  principle,  but  It  does  not 
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apply  here.  The  acts  of  the  agent  may  be  so 
open  and  frequent  as  to  create  and  compel 
the  inference  of  acquiescence  on  the  part  of 
the  prlndpaL  But  they  must  be  acts  of  a 
similar  nature.  Here  there  is  no  evidence 
that  Black  had  before  applied  the  corporate 
property  in  substantially  the  same  manner. 
The  elements  of  ostensible  agency  to  do  the 
thing  which  was  done  are  entirely  lacking, 
and  we  can  see  no  reason  for  invoking  the 
principle  contended  for  that  "a  corporation  is 
Imnnd  by  the  powers  that  Its  agent  is  permit- 
ted to  exercise  openly." 

What  has  been  said,  we  think,  disposes  of 
the  contention  of  appellant  that  it  was  a 
"bona  fide  purchaser  for  value  without  no- 
tice." It  cannot  be  said  to  be  a  purchaser 
"without  notice,"  since,  as  we  have  seen,  it 
was  put  upon  Inquiry,  and  it  must  be  held  to 
know  what  It  could  have  found  out  by  Inves- 
tigation. In  Smith  V.  Los  Angeles  Irrigation, 
etc.,  Association,  78  Cal.  289,  20  Pac.  677,  12 
Am.  St  Rep.  53,  the  court  says : 

"The  fact  that  the  note  appeared  npon  its 
face  to  have  been  executed  by  Garey  on  behalf 
<^  the  corporation  was  sufficient  to  charee  his 
assignee  with  notice  of  any  want  of  authority 
to  execute  it." 

In  Randolph  on  Commercial  Paper,  {  1012, 
the  rule  Is  stated: 

"In  like  manner,  one  cannot  become  a  bona 
fide  holder  of  a  check  drawn  by  a  bank  president 
on  his  own  bank,  an8  certified  by  himself,  or  of 
a  certificate  of  deposit  given  by  a  bank  cashier 
in  the  name  of  a  bank,  and  indorsed  and  depos- 
ited by  liim  to  his  own  credit" 

[It,  14]  And,  as  pointed  out  by  respondent, 
the  controversy  here  is  between  plaintiff,  the 
payee  of  the  check,  and  appellant  as  in- 
dorsee. They  are  parties  in  privity,  and, 
strictly  speaking,  the  said  doctrine  does  not 
apply  as  between  the  immediate  parties  to 
the  transaction.  The  rule  is  stated  In  Dan- 
iels on  Negotiable  Instruments  as  follows: 

"It  is  a  general  principle  of  the  law  merchant 
that,  as  between  the  immediate  parties  to  a  ne- 
gotiable instrument — parties  between  whom 
there  is  a  privity — the  consideration  .may  be  in- 
quired into,  and  that  as  to  them  the  only  supe- 
riority of  a  bill  or  note  over  other  unsealed  evi- 
dences of  debt  is  that  it  prima  facie  imports  a 
omsideration." 

Nor  is  the  sltuatitHi  changed  within  the 
contemplation  of  sections  3123  and  3184  of 
the  ClvU  Code,  as  appellant  is  not  an  "In- 
dorsee in  due  course"  as  therein  defined. 
Among  the  many  authorities  as  to  this  point 
It  Is  sufficient  to  rrfer  to  Judge  Cooley's  opin- 
ion In  the  case  of  McLellan  v.  Detroit  File 
Works,  S6  Mich.  579,  23  N.  W.  321,  where  a 
partnership  bad  issued  promissory  notes  and 
thereafter  transferred  its  property  to  the 
coriwratlon,  which  assumed  certain  indebted- 
ness, excluding,  however,  the  notes  of  plain- 
tiff. The  president  of  the  corporation, 
though,  renewed  the  notes  to  plaintiff  by  giv- 
ing him  corporation  notes.    It  was  said: 

"Hie  case  was  such  that  the  plaintiff  must 
be  deemed  to  have  accepted  renewals  of  the  notes 
with  knowledge  of  all  the  facts.  They  held 
partnership  notes,  and  they  accepted  corpora- 
tion Botas  in  renewal ;  and  they  must  be  deem- 


ed to  have  known  that  an  officer  ot  a  corpora- 
tion can  have  no  general  aothority  to  give  the 
notes  of  the  corporation  to  take  up  the  oatstaiid- 
ing  obligations  of  members.  Special  aathoritjr 
would  be  required  to  emi>ower  him  to  do  so; 
and  those  persona  who  should  venture  to  take 
such  notes  from  him  must  at  their  peril,  as- 
certain that  the  special  authority  has  been  ood- 
ferred." 

Furthermore,  it  was  declared  tliat: 
"A  corporate  note  ^ven  for  an  individual  ob- 
ligation 18  not  given  in  the  regular  conrse  of 
business,  but  presumptively  is  ultra  vires.  An 
officer  of  a  corporation  can  never  have  implied 
authority  to  give  such  notes.  •  •  •  The  gen- 
eral authority  to  make  commercial  paper  in  the 
name  of  a  corporation  .is  given  to  be  exeitiaed 
for  the  benefit  and  in  the  business  cd  the  cor- 
poration, not  for  the  benefit  or  in  the  boaineas 
of  others;  and  it  is  therefore  obvioas  that  one 
who  takes  such  paper  with  knowledge  that  it  is 
not  given  for  a  cwporate  purpose  can  have  no 
claim  to  the  protection  which  the  law  acoorda 
to  a  bona  fide  holder." 

[IB,  It]  Another  point  made  by  appellaat, 
worthy  probably  of  some  noUcc,  is  that  re- 
spondent suffered  no  loss  by  reason  of  the 
fact  that  the  money  was  used  to  secure  title 
to  the  property  upoa  which  respondent  had 
a  mortgage  for  $7,500.  The  contention  seems 
to  be  that.  If  the  proceeds  of  said  check  bad 
not  been  applied  to  the  purchase  of  said 
property,  respondent  would  have  lost  the  $7.- 
500  which  It  had  already  loaned  on  the 
strength  of  the  security.  However,  there 
does  not  appear  to  be  merit  in  the  defense 
that  If  the  $7,500  had  not  been  misappropri- 
ated, another  equal  amount  would  have  been 
lost  A  thief  who  admits  a  theft  and  his 
use  of  the  money  for  his  individual  benefit 
could  hardly  find  Justification  or  excuse  in 
the  plea  that  by  his  unwarranted  use  of  the 
money  he  saved  the  owner  the  loss  of  an- 
other similar  amount.  Besttondent  was  enti- 
tled to  the  security  and  also  the  proceeds  of 
the  check.  Nor  does  it  appear  that  the  addi- 
tional $7,500  could  have  been  realized  out  of 
the  property.  The  amount  of  the  various  in- 
cumbrances made  in  good  faith  greatly  ex- 
ceeded Its  value,  and  while  respondent  was 
enabled  to  secure  the  repayment  of  the  said 
sum  of  $8,500  covered  by  the  trust  deed, 
there  Is  nothing  to  show  that  the  other 
amount  misappropriated  by  Black  could  have 
been  obtained.  Nor  can  we  agree  with  appel- 
lant: 

"That  plaintiff  cannot  retain  the  advantage 
derived  from  the  renew^  deed  of  trust  executed 
in  1911,  and  at  the  same  time  insist  that  audi 
retention  does  not  constitute  a  ratification  of 
Black's  unauthorized  act" 

The  doctrine  of  ratification  is  gone  into 
pretty  thoroughly  in  the  briefs.  The  princi- 
ple Is  reiterated  by  respondent  that  it  is  nec- 
essary in  order  to  effect  a  ratification  that 
action  be  taken  with  full  knowledge  of  the 
facts  (Civ.  Code,  i  2310;  HaU  v.  B.  W.  WeUs 
&  Son,  24  Cal.  App.  238,  141  Pac.  53 ;  Lam- 
bert ▼.  Oemer,  142  Cal.  399,  76  Pac.  53),  and 
attention  is  directed  to  the  fact  that  when 
respondent  took  said  renewal  and  mortgage, 
it  had  no  knowledge  of  Black's  appropriation 
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of  the  dieck;  hence  there  fras  no  saCh  rat- 
Ifloatlon. 

[17]  Again,  assuming  that  respondent  was 
benefited,  the  sltuatloii  is  covered  by  the  doc- 
trine aononnced  In  2  Cmrpus  Juris,  S  133>  as 
follows: 

"Whei^  however,  when  the  principal  first  ae- 
quires  knowledge  of  the  facts,  conditions  are 
such  that  he  cannot  in  justice  to  himself  re- 
pudiate the  whole  of  the  agent's  acts,  he  may 
stand  upon  what  he  has  authorized,  and  the 
third  person  must  bear  the  loss  resulting  from 
his  dealing  with  an  agent  without  learning  the 
extent  of  Ms  authority." 

Other  quallflcatlons  of  the  doctrine  are 
pointed  out  which  lead  to  the  conclusion  that 
by  taking  said  security  respondent  did  not 
ratify  the  act  of  Black  or  of  appellant  in 
said  transaction  as  to  the  check,  but  we  fore- 
go spedflc  mention  of  them. 

We  are  satisfied  that  Blade  had  no  au- 
thority, express  or  Implied,  for  the  Indorse- 
ment of  said  check ;  that  no  authority,  how- 
ever broad,  could  have  authorized  him  to 
cash  the  check  for  his  own  benefit ;  that  ap- 
pellant was  put  upon  inquiry  as  to  the  limit 
of  his  authority,  and  that  it  must  be  deemed 
to  have  known  that  he  was  not  acting  within 
the  scope  of  his  agency;  that  appellant  con- 
verted the  property  without  authority  of 
luw ;  that,  respondent  has  not  been  paid  the 
amount  mor  any  portion  thereof;  that  it  Is 
not  estopped  by  reason  of  having  received 
the  benefits  of  the  transaction  or  otherwise 
from  recovering  the  proceeds  of  said  check; 
that  It  has  not  ratified  the  said  unauthorized 
act  of  Black;  and  that  it  has  been  damaged 
to  the  extent  claimed  by  the  conduct  of  ap- 
pellant In  cashing  said  check. 

The  judgment  and  order  are  therefore  af- 
firmed. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 


PBOPLB  T.  GONZALES.    (Cr.  533.) 

(District   Ooort   of   Appeal,    Second    District, 

California.     March  28,  1917.) 

1.  HoMiciOE  «=>203(3)  —  Admis3ibii,itt  07 
Evidence— Dyinq   Declarations. 

Dcdarations  that  "I  am  done,"  "I  am  ^ 
ing  to  die,"  etc.,  Indicated  a  sense  of  impendmg 
death  sufficiently  to  render  them  admissible  as 
dying  declarations. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  |  432.] 

2.  HouiciDE    'S=»116(6)— Justifiable    Homi- 
cide—Self- Detense. 

A  homicide  is  not  justifiable  unless  the 
slayer  was  then  in  apparent  imminent  danger 
of  losing  his  life  or  sustaining  serious  bodily 
injuries,  and  previous  thrcRts,  unaccompanied 
by  hostile  acts,  are  insufficient. 

[Ed.   Note. — For  other  cases,   see  Homicide, 
Gent  Dig.  §  1«3.] 

3.  Homicide   €=s339  —  Etidbncb  —  Stbikikq 
Out. 

There  is  no  reversible  error  in  striking  out 

testimony  of  previous  threats  made  by  deceas- 
fd  when  there  had  been  no  testimony  of,  nor  of- 
fer to  prove,  a  hostile  act  by  deceased  at  time 


of  kilUng,  although  evidence  received  later  in 
the  trial  might  have  furnished  a  sufficient  foun- 
dation for  the  stricken  testimony. 

[E>d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  714.] 

Appeal  from  Superior  Court,  Kern  Coimty ; 
Milton  T.  Farmer,   Judge. 

Jose  Gonzales  was  convicted  of  murder, 
and  appeals.    Affirmed. 

W.  O.  Dorrls,  of  Bakersfleld  (Henry  R. 
Holslnger,  of  Bakersfleld,  of  counsel),  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  Robert 
M.  Clarke,  Deputy  Atty.  Gen.,  for  the  People. 

SHAW,  J.  Appelant  was  convicted  of 
the  crime  of  murder  in  the  first  degree,  and, 
in  accordance  with  the  verdict  rendered,  sen- 
tenced to  imprisonment  for  life. 

Deceased,  Abraham  Morales,  with  his  wife 
and  others,  among  whom  was  appellant,  at- 
tended a  gathering  at  the  house  of  a  neigh- 
bor on  the  evening  of  August  13, 1916.  About 
9  o'clock  p.  m.,  defendant  requested  deceased 
to  step  out  of  the  house  with  him,  ostensibly 
for  the  purpose  of  a  private  conversation, 
whereupon  deceased  left  bis  wife  and  went 
outside  with  defendant  A  few  minutes 
thereafter  a  pistol  shot  was  heard,  and 
Morales  was  found  a  short  distance  from 
the  house,  suffering  from  a  bullet  wound 
which  caused  his  death  three  days  later. 

[1]  The  court  permitted  the  prosecution 
to  introduce  statements  made  by  deceased 
immediately  after  being  shot.  Their  re- 
ception In  evidence  was  objected  to  ujion  the 
ground  that  they  were  not  made  under  a 
sense  of  impending  death,  and  therefore  In- 
admissible as  dying  declarations.  Touching 
the  question,  deceased,  when  found  lying 
upon  the  ground,  among  other  things,  said: 

"He  (referring  to  defendant)  took  advantage 
of  me  •  run  me  out  friendly  and  now  done  me.  ■ 
I  am  done."  "Joe  (referring  to  defendant)  took 
advahtage  of  me;  got  me  out  there  friendly  and 
shot  me.  Now  I  am  done."  "I  am  done:  lift 
me  up."  "I  am  in  a  dying  condition ;  I  am 
sure  I  am  going  to  die."  "He  took  advantage 
of  me.  I  think  he  killed  mo  all  right;  I  think 
I  am  dead." 

Q3ie  wife  of  deceased  testlfled: 

"He  said  he  was  going  to  di^  and  that  he 
was  going  to  leave  me  very  far  from  my  par- 
ents; that  he  (Gonzales)  had  not  spoken  to  him 
as  a  man;  that  if  he  had  spoken  to  him  as  a 
mas,  he  would  have  defended  himself." 

In  People  v.  Cord,  157  Oal.  668,  108  Pac. 
514,  it  Is  said : 

"Where  a  person  has  been  fatally  wounded. 
Is  in  sore  distress  therefrom,  and  beUeves  that 
he  will  not  recover  and  is  soon  about  to  die,  his 
statement  made  in  this  belief,  relating  to  the 
cause  of  his  injury,  is  admis.sible,  if  it  appears 
that  he  subsequently  died  from  the  direct  ef- 
fects of  the  wound." 

Measured  by  this  rule,  the  admission  of  the 
statements  so  made  by  deceased  did  not  con- 
stitute error. 

[2,  >]  Testimony  was  offered  to  the  ^ect 
that  some  three  months  prior  to  the  homi- 
cide  an    altercation    occurred    between    de- 
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fendant  and  deceased,  at  which  time  blows 
were  exchanged,  and,  upon  being  separated, 
the  deceased  said,  "Later  I  wUl  settle  this," 
and,  referring  to  himself  and  defendant, 
said  that  "they  would  settle  it  In  a  very  short 
tlnne."  Objection  was  made  to  this  line  of 
testimony  upon  the  ground  that  no  foun- 
dation was  laid  for  Its  introduction,  since 
there  was  no  evidence  of  an  overt  act  or  at- 
tack being  made  upon  defendant  by  the  de- 
ceased. Thereupon  counsel  for  defendant 
said;  "If  I  can't  connect  this  up,  I  will 
consent  that  It  be  stricken  out"  Thereupon 
the  evidence  was  admitted,  and  upon  the  con- 
clusion of  the  testimony  of  the  witness  the 
district  attorney  moved  to  strike  out  the  tes- 
timony upon  the  same  ground  upon  which 
he  had  objected  to  Its  reception.  The  motion 
was  granted.  In  People  v.  Campbell,  C9  Cal. 
247.  43  Am.  Rep.  257,  It  Is  said : 

"If  A.  threaten  the  life  of  B.,  this  fact  will 
not  of  itself  justify  B.  in  Irilling  A.  There  must 
bo  some  act  on  the  part  of  the  penion  making 
the  threat,  from  which  it  appears  that  there 
is  real  or  apparent  danger  of  the  execution  of 
the  threat" 

When  this  evidence  was  tendered  there 
was  no  testimony  whatsoever  tending  to  show 
any  act  of  aggression  committed  by  deceased 
at  the  time  of  the  homicide  indicating  that 
he  Intended  to  attack  defendant  Since  there 
was  neither  claim  nor  proof  of  a  hostile  dem- 
onstration by  deceased  at  the  time  of  the 
homlcld«,  the  fact  that  he  had  theretofore 
made  threats  against  defendant  could  not  Jus- 
tify the  latter  In  killing  him.  The  law  does 
not  Justify  a  homldde,  unless  it  is  shown 
that  the  slayer  was  at  the  time  of  the  killing 
in  apparent  Imminent  danger  of  losing  his 
life,  or  of  sustaining  serious  bodily  Injury; 
and  previous  threats,  unaccompanied  by  some 
hostile  act  do  not  aiford  sucta  Justification. 
"Previous  threats  alone,  •  •  ♦  unless 
coupled  at  the  time  with  an  apparent  design 
then  and  there  to  carry  them  Into  efTect 
will  not  Justify  a  deadly  assault  by  the  other 
party."  People  v.  Scoggins,  37  Oal.  683.  As 
shown  by  the  record,  the  objection  oiged 
to  the  introduction  of  the  evidence  and  the 
argument  usM  in  support  of  the  moti(m  to 
strike  out,  as  well  as  the  language  Used 
by  the  court  in  granting  the  motion,  were 
all  calculated  to  acquaint  defendant's  counsel 
with  the  ground  upon  which  the  ruling  was 
made.  Nevertheless,  he  did  not  offer  to  re- 
introduce the  evidence,  after  defendant's 
testimony  was  received,  to  the  eftect  that 
after  the  deceased,  at  defendant's  request 
accompanied  him  outside  the  house,  deceased 
"got  mad  when  I  told  him  about  the  paper, 
»  *  *  [and]  came  after  me  and  struck  me 
three  or  four  times  and  tore  my  shirt.  It  was 
then  that  I  drawed  the  gun,  and  he  took  hold 
of  it  and  as  I  pulled  the  gnn  back,  why  the 
gun  went  off,  and  that  wag  all." 

Assuming  the  act  of  deceased  to  have  been 
tsadx  as  would  have  Justified  defendant  in 
apprehending  danger  of  great  bodily  harm. 


tbere  was  no  eirldence  of  It  when  the  rnling  ao 
complained  of  was  made,  and  no  offer  to  make 
such  showing  preceding  the  ruling  of  the 
court  when  it  must  have  been  apparent  to 
counsel  that  for  want  thereof  the  court 
deemed  it  Inadmissible.  Under  the  dream- 
stances  shown.  It  cannot  be  said  the  ooait 
erred  In  granting  the  motion  to  strike  otrt. 

The  Judgment  and  order  from  which  tb* 
appeals  are  prosecuted  are  affirmed. 

We  concur:   CONREX,  P.  J.;  JAMBS,  J. 


SCHNIBROW  V.  BODTAGT  et  aJ, 

(CTiv.  194U 

(District  Court  ot  Appeal,  Second  Disttict, 

California.     March  28,  1917.) 

1.  LARDI.OBD    AND   TENANT  «S>22^>— AORXB- 
MENTS  TO  L«ASB— DaXAOBS  VOB  BBKACH. 

Under  CSv.  Code,  {  3300,  providing  tha^ 
when  not  otherwise  provided,  tno  measure  oC 
damages  for  breach  of  a  contract  is  the  anroont 
which  will  compensate  the  party  aggrieved  tot 
all  the  detriment  proximately  caused  ther^y, 
or  which  in  the  ordinary  course  of  tbinp  would 
be  likely  to  result  therefrom,  plaintiff  coold 
not  recover  the  loss  incurred  by  aim  in  selliii( 
his  business  at  anottier  location  at  a  saoifioa 
as  damages  for  defendants'  breach  of  an  agree- 
ment to  lease  him  a'  storeroom,  as  the  parties 
did  not  contemplate  that  plaintitt  should  sacri- 
fice his  property,  and  the  loss  was  not  attriba^ 
able  to  defendants'  breacli. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {  58.] 

2.  Apfbai.  and  Erbob  «=»1151<2)— MoDincA- 
TJON  or  Judgment— Kkducino  Kecovert. 

Where,  in  an  action  for  breach  of  an  agre^y 
ment  to  lease  a  storeroom,  the  court  improper- 
ly allowed  plamtiff  $400  for  loss  incurred  in 
sdling  a  business  at  a  sacrifice,  the  judgment 
may  be  modified  by  deducting  $400. 

[Bid.  Note — £V)r  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  H  449i>Hl500,  4508-4505.] 

Ai^[)eal  from  Superior  Court  Los  Angeles 
County;   Grant  Jackson,  Judge:. 

Action  by  Barnett  Schnierow  against  W. 
S.  Boutagy  and  another.  From  a  Judgm^it 
for  plaintiff,  defendants  ai^peal.  Modified 
and  affirmed. 

William  H.  Fuller,  of  Los  Angeles,  for  ap- 
pellants. Baird,  Gerecht  &  Chambers,  of  Los 
Angeles,  for  respondent 

SHAW,  J.  Plaintiff  obtained  judgment  In 
the  sum  of  $502  against  defendants  as  dam- 
ages for  breach  of  a  contract  whereby  the 
latter  agreed  to  lease  to  the  former  a  store- 
room then  in  process  of  construction.  De- 
fendants appeal  upon  the  judgment  rolL 

As  alleged  in  the  complaint  and  found  by 
the  court  plaintiff  in  reliance  upon  defend- 
ants' agreement  disposed  of  his  business  oo 
Temple  street  at  a  loss  of  $400,  changed  his 
residence  at  a  cost  of  $16,  and  Incurred  a 
loss  of  time,  to  his  damage  in  the  sum  of 
$87,  in  securing  another  storeroom. 

[1]  Conceding  the  loss  ot  time  and  expense 
of  ronoval  incurred  by  plaintiff  ao  found  by 
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tlie  conrt  to  liave  beoi  a  detriment  proxl- 
mately  caused  by  tbe  breach  of  defendants' 
contract,  we  are  nnaNe  to  peroetve  how  the 
loss  due  to  the  sacrifice  sale  of  hla  bocdnesa 
eonld  be  attributed  to  such  breach.  "It  la 
tbe  well-settled  general  mle  of  damages  tot 
any  breach  of  cootract  that  the  damages 
that  can  be  recovered  for  a  breach  are  only 
■nch  as  may  reasonably  be  supposed  to  hare 
beoi  within  the  contemidatlon  of  the  parties 
at  the  time  of  tbe  making  of  the  contract,  as 
tb»  probable  result  of  a  breadi.  Other,  dam' 
ages  are  too  remote,"  Hnnt  Bros.  Co.  ▼. 
San  Lorenzo,  etc.,  Co.,  150  OaL  51,  87  Pac. 
1098,  7  li.  B.  A.  (N.  S.)  918.  Certainly  the 
parties,  wh«i  they  made  the  contract,  did 
not  otmten^late  that  plaintiff  <n  rdlanoe  up- 
on their  agreement  should  give  bia  property 
away  or  oeil  It  at  a  sacrifice.  In  cases  of 
this  diaracter,  the  measure  of  damages  for  a 
brea<±  of  contract  "is  the  amount  which  will 
compensate  the  party  aggrieved  for  all  the 
detrimmt  proximate  caused  therein,  ot 
which,  In  the  ordinary  course  of  things, 
wotild  be  likely  to  resnlt  therefrom."  Sec- 
tion 3300,  Civ.  Code.  Upon  this  record,  the 
lose  incurred  by  plaintlft  In  selling  his  busi- 
ness at  a  sacrifice  cannot  be  attributed  to  tbe 
act  of  defendants  in  refusing  to  comply  with 
tbdr  eontract  MitctaeU  r.  darlte,  71  OaL 
143,  11  Pac.  882,  60  Am.  Bep.  529.  Indeed, 
had  there  been  no  breach  of  the  omtract  on 
the  part  of  defendants,  plaintiff's  loss  would 
hare  been  precisely  the  same. 

[2]  Under  this  view,  it  is  apparent  that  the 
findings  do  not  siqipoirt  the  Judgment  roider- 
ed  by  tbe  court;  neTHtheless  Justice  be- 
twem  the  parties  may  be  accomirtished  by 
a  modification  thereof.  It  is  therefore  or- 
dered tliat  the  Judgment  be  modified  by  de- 
ducting therefrom  tbe  sum  of  $400,  leaving 
a  balance  of  $102;  and  since  as  thus  modi- 
fied plaintiff  is  not  eotltled  to  coets  (section 
1026,  Code  Civ.  Proc.),  the  award  of  $15.70 
as  costs  of  suit  is  stricken  therefrom.  Aa 
thus  modified,  the  Judgment  is  affirmed. 

We  concur:    CONaEy.  P.  J,;   JAMBS,  J. 


BDDIB  V.  GAGE  MFG.  CO.  et  aL 

(CTv.  2060.) 

(District  Court  of  Appeal,  Second  District,  Cat 

ifomia.    March  28,  1917.) 

1.  Landlobd   and   Tenant  «=>208(1)  —  As- 

BIONttKNT  OF  liBASK— RBIJEA8IE   OF  LkrSEE. 

The  tenant  was  not  released  from  obligation 
to  pay_  rent  by  his  esBignment  to  a  corporation, 
to  which  the  landlord  consented  in  writing; 
■neb  consent  being  conditioned  on  the  assignee 
complying  with  the  terms  of  the  lease. 

[Bd.    Note.— For   other   cases,    see   Landlord 
and  Tenant,  Cent.  Dig.  H  821,  880,  831.] 

2.  EVIDENCK-  <gs»466  —   Pabol    EvlnSNOB  TO 

Yaiit  WaiTTEN  Inbtxument. 
Where  tenant  asfflgned  his  lease  to  corpo- 
ration, the  landlord  consenting  thereto  in  wnt- 
faig,  evidence  that  landlord  orally  agreed  to  re- 


lease tenant  from  payment  of  rent  was  inadmis- 
siUe. 

[Ed.  Note.— For  o^er  cases,  see  Evidence, 
Cent  Dig.  {  2145.] 

8.   LaHPLOBD    AND    TENANT    «=>208(1)   —  AB- 

siONicENT  or  Lease— SuBBENOBB. 
Where  landlord  consented  to  assignment  of 
lease  upon  conditions  not  performed  by  assignee, 
written  consent,  however,  not  purporting  to  re- 
lease tenant  from  payment  of  rent,  such  tenant 
cannot  claim  that  the  leasehold  interest  was 
surrendered  to  lessor  by  operatton  ot  law. 

[Kd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  C«it  Dig.  {{  821,  830,  831.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  W^bom,  Judge. 

Action  by  E.  C.  Eddie  against  tbe  Gage 
Manufacturing  Company,  a  corporation,  and 
others.  From  a  Judgment  for  plaintlfl,  and 
an  order  doiylng  a  new  trial,  defendant  C.  E. 
McOlay   appeals.     Affirmed. 

Hyman  Schwartz,  of  Los  Angeles,  for  ap- 
pellant. T.  O.  Gould,  of  Los  Angeles,  for 
respondent. 


SHAW,  J.  In  this  action  plaintiff  sought 
a  recovery  of  money  alleged  to  be  due  under 
the  terms  of  a  lease  of  real  estate  made  by 
him  to  defendants  McClay,  Gage,  Freeman, 
Lloyd,  and  Gage  Manufacturing  Company,  a 
corporation,  who  thereaft»-  by  assignment 
transferred  the  same  to  the  Uni(m  Oar  Com- 
pany, a  corporation.  Judgment  went  tor 
plaintiff,  from  wMdt,  and  an  order  denying 
his  motion  for  new  trial,  C.  B.  McOlay  alone 
appeals. 

[1]  Tlie  Instrument  whereby  the  tranctfer 
was  ^ected  was  a  naked  aasignmeat,  and 
did  not  purport  to  impose  any  obligatlMt  up- 
on the  assignee  to  pay  the  r&at  reserved  in 
the  lease.  Indorsed  thereon,  and  signed  by 
plaintiff,  was  an  instmment  in  writing  as 
follows : 

"I  hereby  consent  to  the  transfer  of  a  cer- 
tain lease  on  688  Antonio  street,  from  Jay  Gage, 
O.  E.  McChiy,  O.  B.  Freeman,  and  C.  T.  Lloyd 
to  Union  Car  Company,  a  corporation,  provided 
that  said  Union  Car  Company  complies  with  all 
the  legal  formalities,  through  its  board  of  direc- 
tors, ♦  ♦  *  in  accepting  this  transfer  and 
agreeing  to  comply  with  the  terms  of  said 
leise.    «    •    •- 

While,  as  shown  by  the  record,  the  as- 
signee adopted  a  resolution  scooting  the  as- 
signment of  the  lease,  it  made  no  promise 
whatever  to  pay  any  rent  thereunder,  nor  in 
any  manner  whatsoever  agreed  to  comply 
with  the  terms  of  the  lease.  Under  these  cir- 
cumstances, the  court  properly  found  this 
consent  to  the  transfer  of  the  leasehold  estate 
did  not  release  the  defendants  from  their  ob- 
ligation upon  the  covenant  to  pay  the  rent. 
Indeed,  had  the  consent  been  unconditional, 
or  had  the  assignee  complied  with  the  condi- 
tions so  exacted,  the  finding  would  not  have 
been  subject  to  attack  upon  the  record  here 
presented.  Bonettl  v.  Treat,  91  Oal.  223,  27 
Pac.  612,  14  L.  R.  A.  151;   Brosnan  v.  Kram- 
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er,  185  OU.  86,  66  Pac.  979;  C^c.  voL  24,  p. 
1177. 

[2]  Neither,  since  It  would  have  violated  a 
fun'damental  role  of  evidence,  did  the  court 
err  In  refusing  to  permit  defendants  to  in- 
troduce evidence  tending  to  show  that  plain- 
tiff orally  agreed  to  release  appellant  and 
bis  oolesaeea  from  any  and  all  liability  upon 
their  covenant  to  pay  the  rent  reserved  in  the 
lease. 

[3]  There  Is  no  ground  upon  which  to  base 
the  claim  of  a  surrender  to  the  lessor  of  the 
leasehold  estate  by  operation  of  law.  As  we 
have  seen,  the  consent  made  by  plaintiff  to 
the  assignment  was  not  only  up<»  conditions 
never  complied  with  by  tiie  assignee,  and 
who,  as  'disclosed  by  the  record,  never  paid 
any  rent  to  plaintiff,  but  it  did  not  purport 
to  oonstitate  a  release  of  defendants.  No 
facts  whatsoever  are  made  to  appear  which 
tend  in  the  slightest  degree,  by  implication 
or  otherwise,  to  show  an  Intent  on  the  part 
of  the  lessor  to  accept  a  surrender  of  the 
lease.  On  the  contrary,  so  far  as  shown, 
plaintiff  looked  to  appellant  and  his  colessees 
for  the  payment  of  rent  and  compliance  with 
Its  term& 

We  are  unable  to  perceive  any  merit  in  the 
appeal,  and  the  Judgment  and  order  are  af- 
firmed. 

We  concur:    OONRBT,  P.  J.;  JAMES,  J. 


YOUNG  T.   OANPIBUyS   ESTATE. 
(Civ.  1932.) 

vDietrict  Ck>urt  oi  AppeeH,  Second  XMstrict,  Cal- 
ifornia.    March  28,  1917.) 

1.  BbOKIBIB    ^=371  —  CONTBACTS   AS    TO    COV- 
PBNSATION— CONSTBUCnOW. 

Plaintiff  having  rendered  services  to  O.  in 
the  purchase  of  certain  land,  G.  signed  a  writ- 
ing stating  that  it  was  bis  understanding  and 
acreement  that  plaintiff  was  to  have  one-third 
of  the  net  profits  arising  from  the  operation  or 
final  sale  of  the  property.  The  property  was 
sold  at  an  advance  in  price,  but  it  O.  were 
allowed  iikter«et  on  his  investment,  there  would 
be  DO  profits.  Eeld,  that  the  contract  did  not 
authorize  C.  to  charge  any  interest,  notwith- 
standing the  use  of  the  term  "net  profits." 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  56.] 

2.  Interest  19=36  —  Exfbsss  Contract  —  Ns- 

OISBITT. 

As  a  general  rule  interest  is  not  recoverable, 
unless  made  the  subject  of  an  express  agree- 
ment except  in  the  case  of  a  loan,  which  under 
the  express  provision  of  Civ.  Code,  i  1814,  is 
presumed  to  be  made  upon  interest  unless  other- 
wise stipulated. 

[EM.  Note.— Fw  other  cases,  see  Interest,  Cent. 
Dig.  H  18-lft] 

Appeal  from  SiQ)erior  Court,  Los  Angeles 
County ;  Fred  H.  Taft,  Judge. 

Action  by  C.  S.  loung  against  the  estate  of 
C.  A.  Canfleld.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  with  direc- 
tions. 


James  Donovan,  of  l4M  Angeles,  for  appe- 
lant. Goodwin  &  Morgrag^  of  Los  Anseles. 
for  respondffiit. 

JAMES,  J.  [1]  Aiveal  tram  a  JodgBie^ 
entered  agalnat  ttie  plaintiff.  The  appeal  is 
presented  on  the  Judgment  roll.  The  tmetm 
as  they  may  be  gatliered  from  the  oomplaint 
are  as  follows: 

Prior  to  Deconber  17,  1908,  the  plaintiff 
had  rendered  services  to  C.  A.  Canfleld,  since 
deceased,  in  and  abont  the  pnrdiase  of  cer- 
tain land.  Canfleld  became  the  owner  of  tlie 
land,  and,  as  evidence  of  the  compensation 
to  be  paid  to  the  lAalntiff  for  his  seTvioes. 
wrote  the  plaintiff  as  follows: 

"Dear  Sir:  Relative  to  onr  nnderatanding  at 
the  time  of  the  purchase  of  the  N.  B.  K  of 
Sec.  23—28—27,  and  in  consideration  of  your 
services  granted  in  connection  theteot,  it  is  my 
understanding  and  agreement  that  yon  are  to 
have  one-third  (1/S)  of  the  net  profits  ariaiBg 
from  the  operation  or  final  sale  of  the  above- 
mentioned  property. 

"Yours  truly,  O.  A.  Canfleld." 

The  total  price  paid  by  Canfleld  for  the 
land,  including  taxes,  was  96,766.79.  Canfleld 
sold  the  property  on  April  30,  1913,  for  98.- 
000;  that  amount  being  in  excess  of  tiie  pnr- 
chase  price  by  the  sum  of  $14234.21.  The 
plaintiff  duly  presented  his  claim  against 
the  estate  of  Canfleld  for  the  sum  of  $411.40, 
being  one-third  of  the  apparent  proflt  made 
by  Canfleld  on  his  Investment  The  court 
found  the  facts  as  they  were  alleged  by  tlie 
plaintiff,  but  found  that  there  was  nothing 
due  the  plaintiff  for  the  reason  that  by  add- 
ing interest  at  the  rate  of  7  per  cent  to  the 
amount  of  Oanfleld's  original  Investment  and 
charging  that  interest  as  a  part  of  the  invest- 
ment, no  profits  resulted  Iv  reason  of  tlie 
price  obtained  at  the  sale  of  the  property. 
The  one  questlcm  Is  presented  as  to  whether 
Interest  was  properly  chargeable  under  the 
contract  made  between  Young  and  Canfleld. 
On  the  part  of  respondoit  the  cases  of  Hentz 
V.  Pennsylvania  Co.,  134  Pa.  34S,  19  AtL  685, 
and  Barry  v.  Bemays  et  aL,  162  Mo.  App.  27. 
141  S.  W.  933,  are  cited.  In  the  case  flrst 
noted  the  court  refers  to  a  work  on  partner- 
ship, and  the  opinion  contains  this  statement : 

"There  are  no  profits  in  a  land  speculation 
which  does  not  return  to  the  investor  his  pur- 
chase money  with  interest  upon  it." 

This  language  is  approved  in  Barry  v.  Ber- 
nays,  supra.  As  applied  to  the  facts  of  this 
case,  we  are  not  In  accord  with  the  deter- 
mination of  the  Pennsylvania  and  Missouri 
courts.  There  was  no  agreement  expressed 
here  for  the  payment  of  any  interest  upon 
Oanfleld's  investment  The  plaintiff  had  ren- 
dered certain  services,  and  his  compensation 
was  agreed  upon  in  the  manner  declared  in 
the  letter  written  by  Canfleld  to  him.  We  are 
of  the  opinion  that  the  term  "net  profits,"  as 
used  in  this  letter,  does  not  authorize  the 
charge  of  any  Interest  amount,  and  that  if 
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sxudi  had  beea  In  oontemplatlon  it  sbonld 
taave  been  expressed.  Furthermore,  Canfleld, 
for  aught  that  Is  shown  by  the  pleadings  or 
record  presented,  might  not  have  been  able  to 
liave  secured  a  7  per  cent  income  on  the  mon- 
ey whldi  he  invested  in  the  land,  nor  any  per 
cent  at  all,  for  that  matter. 

[2]  The  general  rule  is  that  the  matter  of 
the  payment  of  Interest  must  be  made  the 
snbject  of  an  express  agreonent,  otherwise 
It  cannot  be  charged;  excepting,  of  coarse, 
a  case  of  a  loan  of  money  which  by  our  Code 
is  made  subject  to  the  payment  of  interest 
by  presumption.  Civ.  Code,  {  1914.  The 
general  rule  to  which  we  have  adverted  finds 
expression  in  Tirrell  v.  Jones,  39  CaL  655, 
And  Adams  v.  Lambard,  80  Cal.  438,  22  Fac. 
180. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  ester  Judgment  upon  the 
findings  of  fact  in  favor  of  the  plaintiff. 

We  concur:   CX)NRBY,  P.  J. ;   SHAW,  J. 


O'DEA  V.  ROBERTS.    (Civ.  1903.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  28,  1917.) 

1.  Appkai.  and  Ebbob  «:s»60S— TbansoiOpt— 
RviA  of  Coitbt. 

Supreme  Court  rule  7  (119  Pac.  xi),  regulat- 
ing the  size,  arrangemeat,  indexing,  etc.,  of 
transcripts  on  appeal,  is  intended  to  secure  rec- 
ords 0^  uniform  size,  arranged  in  orderly  and 
convenient  form,  and  an  appeal  not  complying 
with  such  rule  and  misdescnbing  the  judgment 
appealed  from  will  be  dismissed.  - 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2660-2663.] 

2.  Afpkai,  and    Ebbob   «=»fl08(l)— Rboobd— 
DBSCiliPTioif  or  JtrnoKKNT. 

Where  the  judgment  appealed  from  was  en- 
tered on  AjHril  l3tt,  a  record  containing  a  judg- 
ment rendered  April  26th,  which  the  clerk  certi- 
fied on  April  23d  to  be  a  true  copy,  etc.,  is  in- 
saffleicnt,  and  in  connectitHi  with  the  failure  to 
observe  Supreme  Court  rule  7  (119  Pac.  xi), 
regulating  the  form,  indexing,  etc.,  of  tran- 
scripts on  appeal,  will  cause  the  appeal  to  be 
dismissed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  2673-2081,  2683,  2684.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  M.  F.  O'Dea  against  R.  O.  Rob- 
erts. Judgment  for  defendant,  and  plaintiff 
appeals.    Appeal  dismissed. 

Crouch  &  Crouch,  of  Los  Angeles,  for  ap- 
pellant Ingall  W.  Bull  and  Harold  Larson, 
both  of  Los  Angeles,  for  respondent. 


'  PER  CURIAM.  [1]  This  appeal  purports 
to  have  been  taken  under  what  is  designated 
the  alternative  method  of  appeal  and  the  rec- 
ord prepared  and  brought  up  purauant  to  the 
provlsioBS  of  aectian  9S3a,  Code  of  Civil 
Procedure.  No  attempt,  however,  is  made 
to  comply  with  rule  7  of  the  Supreme  Court 


(119  Pac.  xl)  as  to  the  form  and  preparation 
of  the  tranaerfpt  This  rule  requires  that: 
"Transcripts  oo  appeal  in  civil  eases,  prepared 
under  section  953a  of  the  Code  <^  CivU  Proce- 
dure, •  •  •  must  be  typewritten  and  the  pa- 
per and  the  bcu^  for  Mnding  the  same  must 
not  exceed  ten  inches  in  length  and  eight  inches 
in  width.  The  leaves  must  be  bound  together 
on  the  left-hand  aide  in  volumes  of  convenient 
size.  The  pf^iers  required  to  be  sent  by  the 
clerk  *  *  *  in  civil  cases  under  section  953a, 
•  •  *  constituting  the  ordinary  judgment  roll 
are  here  designated  as  the  'Clerk's  Transcript,' 
and  the  certified  transcriptions  of  the  phono- 
graphic reporter's  notes  required  by  *  *  * 
section  953a  in  dvil  cases  are  here  designated 
as  the  'Reporter's  TransCriirt.'  The  respective 
papers  in  the  clerk's  transcript  must  be  placed 
in  chron<dogical  order,  and  if  it  is  bound  with 
the  reporter's  transcript,  it  must  come  first  in 
order.  The  pages  of  the  derk's  transcript  and 
those  of  the  reporter's  transcript  must  be  num- 
bered separate)^  by  consecutive  numbers.  The 
lines  ot  eadi  page  must  be  numbered  separate 
and  consecutively.  An  index  of  each  transcript 
must  be  inserted  at  the  beginning  thereof,  refer- 
ring to  each  document  and  to  the  i>ag«  beginning 
the  examination,  croee-examination,  redirect, 
and  recall  of  each  vritnees." 

The  reporter's  transcript  here  presented, 
In  form  and  size  only,  complies  with  the  rule. 
The  clerk's  transcript  consists  of  what  ap- 
pear to  be  some  discarded  ofBce  copies  of  the 
pleadings,  findings,  and  Judgment,  ins^ted 
in  the  reporter's  transcript,  which  contain 
neither  index  nor  paging  that  is  intelligible. 
It  is  unnecessary  to  direct  attention  to  other 
matters  wherein  the  transcript  is  not  in  ac- 
cordance with  the  rule ;  suffice  it  to  say  that 
it  appears  to  have  been  prepared  without  ref- 
erence to  the  existMioe  of  any  rule  govern- 
ing the  subject.  Obviously,  the  purpose  of 
the  rule  is  not  only  to  secure  records  of  uni- 
form size  for  the  filing  cases  In  the  clerk's 
office,  but  the  presentation  of  transcripts  in 
orderly  and  convenient  form,  properly  paged 
and  indexed,  tor  examination  by  the  court  in 
determining  the  questions  involved  In  the 
appeaL 

[2]  Moreover,  the  appeal  is  from  a  Judg- 
ment entered  on  April  13,  1916.  The  Judg- 
ment brought  np  in  the  purported  record 
which  we  are  asked  to  review  was  not  ren- 
dered nor  filed  nntil  April  26,  1915.  The 
clerk  by  his  certiflcate  dated  April  23,  1915, 
certifies  this  Judgment  so  rendered  on  April 
26th,  and  being  the  only  Judgment  embodied 
in  the  record,  to  be  a  true  copy  of  the  judg- 
m^it  entered  in  the  above-entitled  acticm. 
Not  only  is  there  no  appeal  from  this  Judg- 
ment, but  It  Is  impossible  to  perceive  how 
the  clerk  could,  on  April  23d,  have  certifled 
to  the  correctness  of  a  Judgment  which  was 
not  rendered  nor  filed  until  three  days  later. 
It  thus  appears  that  the  judgment  entered  on 
April  13th  from  which  the  appeal  Is  sought 
to  be  prosecuted  is  not  c«Mitained  in  the  rec- 
ord, and  the  Judgment  embodied  In  the  rec- 
ord Is  not  one  the  correctness  of  which  <is 
authenticated  by  the  certiflcate  of  the  derk, 
or  from  which  an  appeal  is  prosecuted. 

The  appeal  is  dismissed. 
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VAN  DE  WATESR  ▼.  PRIDHAM  et  al.,  Board 

of  Snp'ra  of  IjOS  Angelea  County. 

(Civ.  2277.) 

CDiBtrict  Court  of  Appeal,  Second  District,  Cali- 
fornia.   March  17,  1917.    Rehearini;  Denied 
by   Supreme  Coort  May   16,  1»17.) 

1.  DUiJNS  ®=»1S— ISSTTANOB  OT  BONDS— STAT- 
■UTIS— CONSTBUCTIOW. 

St.  1903,  p.  354,  entitled  "An  act  to  pro- 
mote the  drainage  of  wet,  swamp,  and  overflowed 
lands,  and  to  promote  the  public  health  in  the 
communitiea  in  which  they  lie,"  was  amended 
by  St.  1916,  p.  359.  Sections  8b,  8c,  and  8g  re- 
late to  the  issuance  of  bonds  and  determination 
of  incidental  cost  to  be  charged  against  the 
contractor,  and  section  8d  provides  that,  when 
signed,  "said  bonds  shall  be  delivered  by  said 
treasurer  to  said  contractor  or  to  his  order,  as- 
signee, or  lawful  representative."  Section  8e 
provides  for  the  raising  of  a  fund  by  special  tax 
for  the  disdiarge  and  payment  of  the  bonds  and 
interest  theremi,  etc.,  followed  by  the  provision, 
"and  the  board  of  supervisors  ia  hereby  vested 
with  the  power  and  it  is  tJie  duty  of  said  board  to 
advertise  said  bonds  for  sale  by  at  least  one  in- 
sertion of  a  notice  of  sale  in  a  newspaper 
•  *  •  and  to  sell  said  bonds  to  the  highest  re- 
sponsible bidder,"  etc.  Pol.  Code,  (  4484,  pro- 
vides that,  wlere  there  is  a  conflict  between  two 
provinons  of  a  statute,  so  complete  as  to  leave 
no  possible  room  for  giving  effect  to  both,  the 
one  last  in  nnmerical  order  must  prevail,  unless 
such  construction  ia  inconsistent  with  the  mean- 
ing of  such  chapter  or  article.  Held,  it  was  an 
intent  of  the  Legislature  that  payment  for  work 
should  be  in  bonds  in  a  sum  equal  to  the  amount 
of  the  contractor's  bid  plus  sndb  sum  as  he,  un- 
der the  requirements  of  the  act,  shall  advance 
for  the  payment  of  all  incidental  expenses  con- 
nected with  the  work,  delivered  by  the  treasurer 
to  the  contractor  or  his  assignees,  while  the 
provision  tot  sale  as  a  means  of  such  adminis- 
tration is  incomplete  and  uncertain  as  to  acts 
necessary  to  accomplish  the  purpose  of  the  law, 
and  the  provisions  of  section  8g  have  no  ref- 
erence to  the  sale  of  the  bonds  provided  for  in 
section  8e,  but  to  the  conditions  under  which 
the  treasurer  shall  deliver  the  bonds  to  the  con- 
tractor, etc. 

[EJd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {{  11,  13.] 

2.  Dkains  «=»2{1)— Statutes— Vau  dixy. 

St.  1903,  p.  354,  as  amended  by  St  1915,  p. 
35ft>  I  1%.  provides  that  whenever  a  portion  of 
any  drainage  system  passes  through  or  forms  the 
boundary  line  of  any  municipal  corporation, 
or  where  adjacent  territory  within  such  munici- 
pality is  found  to  be  benefited,  such  adjacent  ter- 
ritory may  be  included  within  the  boundaries  of 
such  drainage  district,  provided  petitioners  ob- 
tain the  consent  of  the  governing  body  of  such 
municipality,  expressed  by  ordinance.  The  board 
of  supervisors  of  a  drainage  district  obtained 
from  the  legislative  body  of  Long  Beach  its 
consent  and  permission  to  construct  a  drainage 
canal  through  certain  specified  streets  in  such 
city,  which  was  operating  under  a  freeholder's 
charter.  Beid,  that  the  ordinance  did  not  con- 
fer upon  the  district  a  control  of  the  streets,  vio- 
lative of  the  provisions  of  the  charter  vesting  in 
the  city  plenary  control  of  all  uses  of  its  streets. 
[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  {  17.] 

3.  MtJNiciPAi,    Corporations    e=»683(l)     — 
Drairaob  District— Statxtte, 

Under  St  1U03,  p.  354,  as  amended  by  St 
1015,  p.  358,  S  1^,  providing  for  inclusion  of  a 
portion  of  a  municipality  in  a  drainage  district, 
an  ordinance  granting  consent  of  the  city  of 
Long  Beach  to  the  eonstraction  of  a  drainage 


ditch  through  its  streets  was  not  tendered  a  ddI- 
lity,  because  such  consent  was  upon  certain 
terms  named  in  "the  ordinance,  wbicii  were  pro- 
tective of  public  interest,  germane  to  the  snb- 
ject  and  vicJative  of  no  provisioa  of  the  drain- 
age district  act 

[Ed.  Note.— -For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  l^l,  1472,  14«5, 

4.  Drains  $3>14(3)  —  Dbairage  Distkct  — 

Statute. 
Under  St  1903,  p.  8S4,  as  amended  by  St. 
1915,  p.  359,  S  1,  |]rovidinK  for  the  initiatioa 
of  proceedings  by  filing  a  petition  with  the  board 
of  supervisors,  defining  the  boundaries  of  the 
proposed  district  to  be  benefited,  and  for  bearing 
upon  objections,  and  section  5,  providing  that, 
at  the  condusica  of  the  hearing,  the  determina- 
tion of  the  board  diall  be  made  in  writing,  to  be 
filed  and  entered  upon  the  minutes  of  tJie  board, 
the  board  was  impliedly  authorised  to  deny, 
modify,  or  change  the  petition. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent. 
Dig.  {  5.] 

6.  Drains  $=»2(1)  —  DsAtNAOB  District  — 

Statute. 
Although  St.  1903,  p.  354,  as  amended  by 
St  1916,  p.  359,  does  not  expressly  provide  that 
the  doing  of  the  work  shall  depend  upon  its  be- 
ing a  public  benefit,  section  4  makes  the  detect 
mination  of  the  board  to  proceed  with  the  bear- 
ing therein  referred  to  presumptive  evidence  of 
the  existence  of  all  facts  upon  which  the  power 
of  the  board  to  proceed  depends,  and  the  wet  ia 
not  rendered  void  by  its  failure  to  provide  that 
the  doing  of  the  work  shall  depend  upon  its 
being  a  public  benefit 

[Ed.  Note.— For  other  cases,  see  Draina,  Cent. 
Dig.  {  17.] 

6.  Drains  <S=»2{2)— Statute— Refea1/—Flooi> 

Control  Act. 
St  190S,  p.  354,  as  amended  by  St  1915, 
p.  359,  was  not  superseded  by  St.  1915,  p.  1502, 
entitled  "An  act  to  create  a  flood  control  dis- 
trict, to  be  called  'Los  Angeles  county  flood 
control  district,' "  since  the  purpose  of  the 
drainage  act  is  to  dispose  of  water  as  an  inju- 
rious element,  while  the  purpose  of  the  flood 
control  act  is  to  conserve  it  as  a  beneficial  agent, 
and  it  could  not  be  the  intent  c^  the  Legisla- 
ture, by  creating  a  flood  control  district,  to 
repeal  provisions  for  the  drainage  of  wet  and 
swamp  lands. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  i  17.] 

Certiorari  by  C.  F.  Van  de  Water  against 
Ri.  W.  Prldham  and  others,  as  constltutiiig 
the  Board  of  Supervisors  of  the  County  of 
Los  Angeles,  to  review  the  proceedings  at 
respondents  in  creating  and  establishing  a 
drainage  district  Proceedings  of  board  ot 
supervisors  alfirnied. 

A.  J.  Sherer  and  Robert  Young,  both  ot 
Los  Angeles,  for  petitioner.  A.  J.  Hill,  Coua- 
ty  Counsel,  and  Charles  E.  Haas,  Deputy 
County  Counsel,  both  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  Certiorari.  The  board  of  su- 
pervisors of  Los  Angeles  oonnty,  claimiilg 
authority  so  to  do  under  and  by  ylrtne  of  the 
prorisloiis  of  a  certain  act  at  the  Legislature^ 
entitled  "An  act  to  prmnote  the  drainage 
of  wet,  swamp  and  overflowed  lands,  and  to 
promote  the  public  health  in  the  communi- 
ties In  which  tb^  lie,"  approTed  March  21, 
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1903  (Stats.  1903,  p.  354),  the  tlUe  to  wblcb 
&nd  the  act  were  amended  in  1915  (Stats. 
Idl5,  p.  359),  in  a  proceeding  instituted  there- 
for  by  petition,  created  and  established  a 
drainage  district,  designated  as  "Los  Ange- 
les   County   Drainage   District   No.    1,"    the 
boundaries  of  which  embrace  certain  territo- 
ry In  the  city  of  Long  Beach.    When  the  pro- 
ceedings bad  progressed  to  a  point  where  the 
coutract  for  consti'uctlng  the  drainage  im- 
provem^it  bad  been  awarded  for  the  doing 
of  the  work,  and  contract  therefor  executed, 
petitioner,  as  an  owner  of  land  in  the  dis- 
trict, brought  this  proceeding,  attacking  the 
proceedings  as  in  excess  of  the  Jurisdiction 
of   the   board.     Petitioner  asserts   tliat   the 
law   under  wtticb  the  board  of  supervisors 
assumed  to  act  is  invalid,  and  hence  the  pro- 
ceedings so  had  and  thereunder  taken  by  the 
board  of  supervisors  for  the  formation  of 
the  district,  award  of  contract  for  the  doing 
of  the  work  therein,  and  providing  for  the 
payment  of  the  cost  thereof  by  bonds  issued 
for  and  on  behalf  of  the  district  to  the  con- 
tractor for  the  cost  of  the  work,  were  bad 
and  taken  without  authority  of  law. 

This  contention  is  based  upon  the  follow- 
ing grounds:  First.  That  there  Is  an  ir- 
reconcilable contradiction  between  the  differ- 
ent sections  of  the  drainage  act  relative  to 
the  dl£i>osltion  to  be  made  of  the  bonds  to  be 
Issued  by  the  county  to  represent  the  cost 
of  the  proposed  work.  Second.  That  the  in- 
clusion of  .part  of  the  city  of  Long  Beach 
within  the  proposed  drainage  district  Is  un- 
authorized by  law.  Third.  That  the  drain- 
age act  under  wlilch  the  proceedings  were 
taken  is  wanting  in  any  provision  which  re- 
stricts the  power  of  the  board  acting  there- 
under to  cases  where  the  Improvement  would 
constitute  a  public  benefit.  Fourth.  That  the 
act  has  been  superseded  in  Los  Angeles  coun- 
ty by  a  subsequent  act  adopted  by  the  Legis- 
lature, known  as  the  "Los  Angeles  County 
Flood  Control  Act"  We  will  discuss  the 
points  made  by  petitioner  in  the  order  In 
which  they  are  presented  in  his  brief. 

[1]  1.  To  meet  the  cost  of  the  formation 
of  the  district,  and  the  proposed  improve- 
ment thoreln,  tbe  act  provides  for  the  issu- 
ance of  bonds  In  form  as  prescribed.  Sec- 
tion 8c  of  the  act  proTldes  that  if,  upon  a 
hearing  had  in  accordance  with  sectlcm  8b, 
the  board  is  of  the  opinion  that  tbe  work 
contracted  for  has  been  completed,  it  shall 
by  a  resolution  so  declare,  and  accept  the 
work,  and  state  therein  "tbe  aggregate 
amount  for  which  bonds  shall  be  Issued,  and 
*  *  •  the  amount  of  the  incidental  costs 
and  expenses  of  the  work  and  the  proceeding 
which  are  charged  against  and  to  be  paid  tfj 
the  contractor,"  as  provided  in  section  8g. 
Section  8d  requires  tbe  clerk  to  transmit  a 
copy  of  the  order  go  made  by  the  board  of 
anpoiTlsore  to  tbe  county  treasurer,  npon 
receipt  of  which  sncb  officer  is  required  to 
issue  bonds  in  the  amount  fixed  by  said 
board  in  said  order,  which  bonds  are  to  be 
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signed  by  tbe  presiding  officer  of  tlie  board 
and  tbe  county  treasurer,  and  when  so  sign- 
ed, "aaid  l»>nd»  thall  be  delivered  by  *aii 
trenturer  to  said  contractor  or  to  hit  or- 
der, tuiienee  or  lawful  representative."  Sec- 
tion 8e  provides  for  the  raising  of  a  fund  by 
q;>ecial  tax  for  tbe  discharge  and  payment 
of  the  bonds  and  the  interest  thereon  as  the 
same  become  due,  and  to  maintain  and  keep 
tbe  works  in  repair,  followed  by  tbe  provi- 
sion: "And  the  board  of  tupervitors  i*  hare' 
by  vetted  with  the  power  and.  it  w  the  duty 
of  said  board  to  udvertiae  toAd  bond*  for  tale 
bv  at  least  one  int&iion  of  a  notice  of  tale 
in  a  newspaper  of  general  ohroulation  w>i(Mi» 
the  county  and  to  sett  said  bonds  to  the  high- 
est reiponsible  bidder,  and  to  do  all  and 
tingvlar  the  things  necessary  for  the  pur- 
pose of  stXUmg  said  bonds  and  wMoh  in  thit 
section  aforetaid  it  it  declared  thall  be 
done."  It  thus  appears  that  the  act  contains 
two  provisions  touching  the  disposition  of 
the  bonds,  which  are  wholly  repugnant.  '  It 
is  impossible  to  give  efTect  to  both,  for  it 
Is  apparent  that,  If  the  treasurer  be  requir- 
ed by  the  provision  contained  in  section  8d 
to  deliver  tbemto  the  contractor  or  to  his 
order,  assignee  or  lawful  representative,  as 
payment  for  doing  the  work.  It  must  neces- 
sarily render  the  provision  for  the  sale  there- 
of, contained  in  section  8e,  wholly  inopera- 
tive. Tbronghont  the  proceeding  the  board 
of  sui>ervisor8  acted  upon  the  theory  that 
tbe  cost  of  tbe  work  and  expenses  incidental 
thereto  should  be  paid  for,  not  from  the  pro- 
ceeds of  the  sale  of  bonds  to  be  issued  for 
and  on  behalf  of  the  district,  but  in  bonds 
issued  and  delivered  directly  to  tbe  contrac- 
tor, who  was  required  to  advance  all  sums 
necessary  to  cover  surveys,  inspection,  and 
incidental  expenses. 

The  contention  of  petitioner  is  that,  since 
tbe  conflict  between  the  two  provisions  Is  so 
complete  as  to  leave  no  possible  room  for 
giving  effect  to  both,  the  one  last  in  numeri- 
cal order  must  prevail  (Turner  v.  Wilson, 
171  Cal.  600,  154  Pac  2),  and  this,  indeed,  is 
the  provision  of  section  4484  of  the  Political 
Code,  to  whlcb,  however,  must  be  added  the 
qualification  therein  provided:  "Unless  such 
construction  is  inconsistent  with  the  meaning 
of  such  chapter  or  article" — In  which  case 
the  rule  of  interpretation  is  that  the.  court 
should  look  to  tbe  language  of  tbe  whole 
act,  and  if  It  finds  In  any  partionlar  clause 
an  expression  not  consistent  in  Its  Import 
with  those  used  in  other  parts  of  tbe  same 
statute  and  not  In  harmony  with  its  plan, 
purpose,  and  scope,  and  if  by  taking  a  view 
of  the  whole  act  it  can  collect  from  such 
larger  and  more  extensive  expressions  the 
real  intention  of  tiie  Legislature,  it  Is  its 
duty  to  give  effect  to  that  Intention.  State 
V.  Jennings,  27  Ark.  419;  Torrance  v.  Mc- 
Dougald,  12  Ga.  526;  liason  v.  Finch,  2  Scam. 
(111.)  223;  In  re  Vanderberg,  28  Kan.  248; 
Pond  V.  Maddox,  38  Oal.  572.  Applying 
this  rule,  we  have  no  difficulty  In^reftcb- 
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lug  the  conclusion  that  It  was  tbe  In- 
tent of  the  Legislature  that  payment  for  the 
work  should  be  in  bonds  in  a  sum  equal  to 
the  amount  of  the  contractor's  bid,  plus  such 
sum  as  he,  under  the  requirements  of  the 
act,  should  advance  in  payment  of  all  inci- 
dental expoises  connected  with  the  work,  de- 
livered by  the  treasurer  to  the  contractor  or 
his  assignees.  So  ctmstmed,  the  act  pro- 
vides a  complete  scheme  for  the  financial  ad- 
ministration of  the  undertaking,  while  the 
provision  for  sale  as  a  means  for  such  ad- 
ministration is  incomplete  and  uncertain  as 
to  acts  necessary  to  accomplish  the  purpose 
of  the  law.  Among  other  provisions  con- 
tained in  the  act,  which  support  the  inter- 
pretation given,  are  those  found  In  section 
8g,  which  provides  that: 

"All  tbe  coats  and  expenses  of  the  proceeding, 
inclusive  especially  of  the  compensation  of  the 
person  appointed  to  furnish  the  specifications, 
of  the  superintendent  of  work,  of  the  engineer  of 
work,  of  the  cost  of  all  publications  under  this 
act  requirM  to  l>e  made,  shall  be  chargeable  to 
and  paid  by  the  contractor,  and  they  shall  have 
been  paid  before  delivery  of  the  bonds  shall  be 
made  oy  the  county  treasurer:  Provided,  howev- 
er, tliat  the  county  treasurer  may  make  deliv- 
ery of  such  bonds,  if  there  be  deposited  with 
him,  subject  to  the  order  of  the  board  of  super- 
visors, money  to  the  amount  of  the  costs  and  ex- 
penses chargeable  to  the  contractor  as  the  same 
is  stated  In  the  attested  order  of  the  board  of 
supervisors,  provided  for  in  section  8d  of  this 
act.  Tbe  contractor  and  all  persons  claiming 
under  him  any  interest  in  said  trands,  whether  of 
ownership,  Uen  or  otherwise,  shall  be  deemed 
to  have  notice  of  the  contents  of  this  section." 

The  provisions  of  this  section,  later  in  nu- 
merical order  than  8e,  could  have  no  refer- 
ence to  the  sale  of  the  bonds  provided  for  In 
said  last  mentioned  section,  but  unquestion- 
ably refer  to  the  conditions  luder  which  the 
treasurer  shall  deliver  the  Ixmds  to  the  con- 
tractor or  upon  his  order  or  to  his  assignees, 
in  which  case  the  latter  shall  take  notice  of 
the  provisions  of  the  section  as  to  the  pay- 
ments so  required  to  be  made  by  the  con- 
tractor as  a  condition  of  having  the  bonds 
claimed  by  him,  which  shall  represent  the 
total  cott  of  the  work  (section  8b),  delivered 
to  him  by  the  treasurer  (section  8d),  for  the 
cott  of  the  toork. 
[2]  2.  Section  1^  of  the  act  provides: 
"Whenever  a  portion  of  any  ditch  or  drain  or 
system  of  ditches  or  drains  for  the  drainage  of 
any  such  body  of  wet,  swamp,  or  overflowed 
lands  passes  through  or  forma  t3ie  boundary  line 
of  any  municipal  corporation,  or  where  adja- 
cent territory  within  such  municipality  is  found 
by  said  board  of  supervisors  to  be  benefited  by 
such  work  or  improvement,  such  adjacent  terri- 
tory majr  be  included  within  the  boundaries  of 
such  drainage  district  in  proceedings  instituted 
for  the  creation  of  said  drainage  district:  Pro- 
vided, said  petitioners  first  obtain  the  consent  of 
the  governing  body  of  such  municipality,  ex- 
pressed by  ordinance,  to  the  construction  of  such 
ditdi  or  drain  or  ditches  or  drains  within  the 
limits  of  such  municipality,  and  thereupon  all 
sudi  territory  shall  be  subject  to  the  provisions 
of  this  act,  and  any  work  of  any  improvement 
herein  contemplated  to  be  dcme  may  be  done  ei- 
ther wiQiin  or  without  the  Imundaries  of  the 
district  organized  therefor  as  may  be  necessary 
to  prtqterly  drain  by  a  ditch  or  drain  or  a  sys- 


tem of  ditches  or  drains  any  body  of  wet, 
or  overflowed  lands  witliin  said  district." 

Incorporated  within  the  boundaries  of  the 
proposed  district  were  certain  lands  located 
within  the  dty  of  liOng  Beach,  through  wbldi 
the  proposed  drainage  canal  was  to  extend. 
Under  the  authority  of  said  sectl(»i  1%  of 
the  act,  the  board  of  supervisors  sought  and 
obtained  from  the  legislative  body  of  the 
municipality  its  consent  and  permission,  ex- 
pressed by  ordinance,  to  the  constmctlon  of 
the  drainage  canal  through  certain  specified 
streets  of  said  city.  Notvrithstandlng  this 
ordinance,  which  contained  conditions  apon 
which  the  ctmsent  was  made,  petitioner  in- 
sists, first,  that  the  legislative  body  of  said 
dty  of  Long  Beach,  operating  under  a  free- 
holders' charter,  was  without  power  to  make 
the  grant  of  such  use ;  and,  second,  that  the 
attaching  of  conditions  to  such  consent  ren- 
dered it  null  and  of  no  effect  The  want  of 
power  to  consent  to  the  construction  at  the 
works  through  the  streets  of  the  city  to  an 
outfall  emptying  into  the  ocean  is  based  upon 
the  contention  that  such  use  thereof  ctmfers 
upon  the  district  control  of  the  streets,  wbldi 
Is  violative  of  the  provisions  of  the  charter 
vesting  In  the  dty  "plenary  control  of  all 
uses  of  Its  streets,"  together  with  all  matters 
of  Internal  sanitation;  that  hence  the  work 
proposed  to  be  done  by  the  district  is  a  mu- 
nldpal  affair,  as  to  which  the  fre^olders' 
charter  under  which  the  dty  is  operating  is 
the  controlling  law.  Section  6,  art  11, 
Const ;  Fritz  v.  San  Francisco,  132  CaL  373. 
64  Pac.  666;  Barber  Asphalt  Pav.  Ooi.  v. 
Costa,  171  Cal.  138,  162  Pac.  296. 

In  our  opinion,  the  control  of  Its  streets, 
which  under  Its  freeholders'  charter  the  dty 
of  Long  Beach  exerdses  over  Its  streets,  does 
not  differ  from  that  exercised  by  dtles  of  tbe 
state  operating  under  the  general  law.  Tbe 
act  recognizes  the  right  of  such  control  In 
all  munldpalities,  whether  created  onder 
general  law  or  operating  uhder  diarter  adopt- 
ed pursuant  to  the  Constitution.  Without  re- 
gard to  the  character  of  the  diarter,  the  oon- 
aent  of  the  legislative  body  of  the  dty  is  a 
prerequisite  condition  to  extending  the  drain- 
age canal  through  the  streets  of  the  munici- 
pality. It  has  been  repeatedly  held  that  the 
Legislature  may  provide  for  the  creation  ot 
districts  such  as  that  here  involved  and  for 
the  financial  administration  of  their  affairs, 
which  indude  lands  in  munidpalitiea.  Mo- 
desto Irrigation  X>ist  v.  Tregea,  88  Cal.  334, 
26  Paa  237 ;  La  Mesa  Homes  Co.  y.  La  Mesa, 
etc,  Irr.  DIat,  109  Pac.  683;  In  re  Madera 
Irrigation  Dist,  92  CaL  297,  28  Pac.  272,  675, 
14  Ij.  R.  A.  756,  27  Am.  St  Bep.  106.  In  tbe 
case  last  dted  the  question  involved  was  that 
of  induding  a  part  of  a  munidpallty  in  an 
irrigation  district  and  it  was  there  said: 

"Neither  is  it  in  vitiation  of  the  Ocnstitntion 
to  incorporate  into  such  district  a  town  or  city 
that  has  been  incorporated  for  other  municipal 
purposes.  A  system  of  irrigation  contemplsited 
by  the  act  in  question  cannot  be  considned  u  a 
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'municipal  porpoae'  witiiin  the  scope  of  the  or- 
ganization of  a  dty  or  town,  and  there  can  be 
no  conflict  between  a  corporation  orsranized 
under  the  act  to  produce  a  system  of  irrigation 
within  the  district,  and  the  municipal  incorpora- 
tion of  the  town  t>f  Madera." 

So  in  the  case  at  bar  the  oonstracUon  of 
a  drainage  system  for  the  parpose  of  drain- 
ing swamp  and  ovarflowed  lands  adjacent  to 
Long  Beach,  although  the  drainage  ditches 
extend  through  the  streets  of  such  dty,  can- 
not be  deemed  a  municipal  aCTalr.  Since  the 
conditions  existing,  as  where  the  lands  are 
outside  the  dty  limitai,  or  Induslve  of  lauds 
both  In  and  oatside  thereof, .  It  becomes  a 
matter  of  more  than  local  concern.  In  the 
case  ?£  Plxley  y.  Saunders,  168  Cal.  152,  141 
Faa  816,  where  a  Uke  question  was  Inrolved, 
the  Supreme  Court  said  (quoting  from  the 
syllabus): 

"While  generally  the  question  of  sanitation  is 
a  municipal  affair,  in  many  instances  It  is  one 
of  broader  scope,  which  cannot  be  adequately 
handled  by  the  municipal  authorities  of  a  single 
town.  Therefore  it  cannot  be  said  to  be  a  'local' 
or  'municipal'  affair  within  the  inhibition  of  sec- 
tions 12  and  13  of  article  11  of  the  Constitu- 
tion, but  it  falls  within  the  class  of  public 
purj^oses  for  which  the  Legislature  has  the  au- 
thority to  provide  governmental  agencies  or  dis- 
tricts by  general  laws." 

[3]  In  our  opinion,  there  is  no  merit  In 
petitioner's  dalm  that  the  ordinance  grant- 
ing consent  of  the  dty  of  IJong  Beach  to  the 
constructloa  of  the  drainage  ditch  through 
Its  streets  is  a  nullity  by  reason  of  the  fact 
that  such  consent  is  upon  certain  terms  nam- 
ed In  the  ordinance.  Xhe  conditions  attach- 
ed are  terms  protective  of  the  public  Interest, 
germane  to  the  subject,  and  violative  of  no 
provlsicm  or  prlndple  of  the  drainage  dis- 
trict act;  Indeed,  without  being  attadied  to 
the  ordinance,  they  might  be  and,  for  ought 
that  appears  to  the  contrary,  are  incofrporat- 
ed  into  the  spedflcatlons  for  the  construc- 
tion of  the  ditdi  through  the  streets  of  the 
city.  At  all  events,  since  the  dty  might,  at 
its  option,  deny  the  use  of  its  streets  for  the 
purpose  of  constructing  the  canals  therein, 
it  could  attach  any  condition,  not  in  conflict 
with  the  conditions  of  the  act,  whidi  was 
germane  to  the  subject  and  calculated  to 
protect  the  puhlic  Interest  in  the  streets, 
thus  exercising  plenary  control  over  the 
streets.  A  similar  question  arose  in  the  case 
of  take  V.  Ocean  City,  ^  N.  J.  Law,  100,  41 
Atl.  ^7,  where  it  Is  said: 

"It  has  been  generally  understood  that  a  mu- 
nicipality that  may  lawfully  consent  to  the  for- 
mation of  a  private  corporation  for  certain  pub- 
lic pnrposes  may  lawfully  condition  its  consent 
upon  tenns  protective  of  such  public  interests, 
and  germane  to  the  subject.  If  the  persons  upon 
whom  the  stipulations  impose  terms  do  not  com- 
plain, it  is  diiScult  to  see  how  others  are  af- 
fected t^erwise  than  beneficially." 

It  Is  optional  on  the  part  of  the  dty 
whether  or  not  it  grant  the  use  thereof  for 
sudl  purpose  at  all,  and  lUcewise  optional 
with  the  district  whether  or  not  it  accepts 
other  than  an  unrestricted  grant  of  such 
use.    We  perceive  no  legal  objection,,  how- 


ever, to  the  district  accepting  a  conditional 
grant  of  the  use  of  the  streets  where  tlie 
terms  imposed  are  not  inconsistent  with  the 
purposes  of  the  act  and  which  it  might  adopt 
in  doing  the  work.  (Railroad  Co.  v.  Day,  73 
Ohio  St  83,  76  N.  B.  396),  in  the  absence  of 
sudl  imposed  conditions. 

[4]  3.  Section  1  of  the  act  provides  for 
the  Initiation  of  the  proceeding  by  filing  with 
the  board  of  supervisors  a  petition  deflning 
the  boundaries  of  the  proposed  district  to 
be  benefited  by  the  construction  of  the  im- 
provement, upon  which,  after  notice  given, 
a  hearing  is  had  upon  objections  filed  as 
provided  in  said  section.  While  not  in  ex- 
press terms  authorizing  the  board  to  deny 
the  petition,  such  power  to  doiy,  modify, 
or  change,  w^  think,  must  be  deemed  im- 
plied from  the  provision  of  section  6  that: 

"At  the  conclusion  of  the  hearing,  the  deter- 
minations of  the  board  shall  be  made  in  writing 
to  be  filed  and  entered  upon  the  minutes  of  the 
board." 

[5]  Nor,  In  our  opinion,  is  the  act  subject 
to  the  objection  that  it  is  void  by  reason  of 
its  failure  to  provide  that  the  doing  of  the 
work  shall  depend  upon  its  being  a  public 
benefit.  True,  it  does  not  require  in  direct 
terms  a  finding  on  the  part  of  the  board  that 
It  shall  be  a  public  benefit,  though  the  rec- 
ord discloses  that  the  board  did  find  that 
the  public  Interest  and  convenience  would  be 
subserved  by  the  doing  of  the  work.  In 
Page  and  Jones  on  Taxation  by  Assessment, 
{  334,  it  is  said: 

"Possibly  the  special  and  local  benefit  ia  clear- 
er in  drainage  uan  it  ia  in  any  other  of  the 
public  improvements  for  which  assessments  are 
levied.  The  improvements  of  drainage,  and  its 
beneficial  effect  upon  the  land  drained  are  mat- 
ters of  general  knowledge  which  have  often  been 
commented  ujwn  by  the  courts." 

And  again/  (section  335): 

"If  land  in  its  natural  condition  is  generally  or 
often  covered  with  stagnant  water  it  Ig  likely  to 
l>e  a  menace  to  public  health.  *  •  •  Under 
these  circumstances,  there  is  no  doubt  that  the 
drainage  of  such  land,  by  artificial  means,  is  an 
improvement  which  confers  a  benefit  upon  the 
public  at  large." 

The  Supreme  Court  of  this  state.  In  the 
case  of  Hagar  v.  Board  of  Supervisors,  47 
Cal.  222,  in  discussing  the  vaUdlty  of  the 
drainage  act  of  1868,  said: 

"But  we  think  the  power  of  the  Legislature 
to  compel  local  improvements,  which,  in  its  judg- 
ment, will  promote  the  health  of  the  people  and 
advance  the  pnbhc  good,  is  unquestionable.  In 
the  exercise  of  this  power  it  may  abate  nui- 
sances, construct  and  repair  tughways,  open 
canals  for  irrigating  arid  districts,  and  perform 
many  other  simUar  acts  for  the  public  good,'  and 
all  at  the  expense  of  those  who  are  to  be  chiefly 
and  more  immediately  benefited  by.  the  improve- 
ment." 

In  Lewis  on  Bmlnent  Domain  <2d.E>l.)  vol. 
1,  f  188,  it  is  said: 

"The  promotion  of'  the  public  health  is  un- 
doubtedly a  public  use  within  the  meaning  of  the 
Constitution,  and  private  property  may  be  tak- 
en for  the  coustniction  of  drains,  levees,  or 
other  works  in  order  to  accomplish  thisgabject.^' 
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8e«,  also,  Lasniia,  etc.,  District  v.  Cbarles 
Martin  Co.,  144  Cal.  200,  77  Pac.  983. 

The  power  of  the  Legislature  to  authorize 
the  doing  of  the  work  at  the  expense  of 
those  owning  swamp  and  wet  lands,  who 
«re  chiefly  benefited  by  the  Improvement,  li, 
as  we  understand  the  law,  founded,  like  mu- 
nicipal sanitation  measures,  not  only  upon 
its  power  to  do  all  things  necessary  to  con- 
serve the  health  and  general  welfare  of  the 
public,  but  statutes  authorizing  drainage  of 
swamp  lands  are  upheld,  Independently  of 
any  effect  upcn  the  public  health,  as  reason- 
able regulations  for  the  benefit  of  those  who 
are  deemed  owners  of  a  common  property. 
Fallbrook  Irrlg.  Dlst.  v.  Bradley,  164  XJ.  8. 
112,  17  Sup.  Ct.  56,  41  U  Bd.  368,  and  cases 
cited.  And  hence  the  power  to  act  does  not 
depend  upon  any  express  provision  contain- 
ed In  the  act  that  the  board  of  supervisors 
shall  first  determine  that  it  Is  necessary  for 
the  public  welfare.  Moreover,  section  4  of 
the  act  makes  the  determination  of  the  board 
to  proceed  with  the  hearing  therein  referred 
to  presumptive  evidence  of  the  existence  of 
all  facts  upon  which  the  power  of  the  board 
to  pitoceed  depends. 

[I]  4.  Petitioner  suggests  that  the  act  In 
question  has  been  superseded.  In  so  far  as 
Los  Angeles  county  is  concerned,  hy  "An  act 
to  create  a  flood  control  district,  to  he  called 
'Los  Angeles  county  flood  control  district.'" 
Stats.  1915,  p.  1502.  We  are  unable  to  per- 
^Te  any  merit  whatsoever  in  this  conten- 
tion, and  agree  with  counsel  for  petitioner 
that: 

"There  is  a  radical  difference  between  the  pur- 
poses of  the  drainage  act  involved  in  this  action 
and  the  said  Los  Angeles  county  flood  control 
act.  The  purpose  of  the  drainage  act  is  to  dis- 
pose of  the  water  and  get  rid  of  it  as  an  injuri- 
ous element,  while  the  purpose  of  the  Los  An- 
geles county  flood  control  act  is  to  conserve  it 
as  a  beneficial  agent." 

The  purpose  of  one  Is  "to  promote  the 
drainage  of  wet,  swamp  or  overflowed 
lands";  the  other,  as  declared  by  the  first 
paragraph  of  section  2,  Is  "to  provide  for 
the  control  of  the  flood  and  storm  waters  of 
said  district  (which  embraces  practically  the 
entire  county  of  Los  Angeles),  and  to  con- 
serve such  waters  for  beneficial  and  useful 
purposes  by  spreading,  storing,  retaining  or 
causing  to  percolate  into  the  soil  within  said 
district"  The  fact  that  in  the  proceedings 
mention  is  made  of  the  proposed  drainage 
ditch  as  the  "construction  of  a  storm  drain," 
which  purpose  it  might  at  times  serve.  Is  In 
no  wi^e  inconsistent  with  the  purpose  declar- 
ed in  the  act  itself.  Certainly  It  was  not  the 
intent  at  the  Legislature  that  by  creating  a 
flood  control  district,  embracing  almost  the 
entire  county  of  Los  Angeles,  such  act  should 
repeal  all  provisions  for  the  drainage  of  wet 
and  swamp  lands  In  the  county,  any  more 
than  by  the  act  under  which  irrigation  dis- 
tricts are  created  It  was  Intended  to  destroy 
all  acts  providing  for  the  drainage  of  swamp 


lands  embraced  within  sadi  Irrigation  dlik 

tricts. 

While  the  act  is  loosely  drawn,  neverthe- 
less Its  purpose  is  clear,  and  we  have  readi- 
ed the  conclusion,  not  witfaont  some  dllB- 
culty,  however,  that,  taken  as  a  whole.  It 
affords  a  mean  for  Meeting  sudi  pnrpoae, 
the  validity  of  which  is  not  subject  to  at- 
tack uiKn  the  specific  grounds  urged  by  jie- 
tltloner. 

It  is  therefore  ordered  that  the  proceed- 
ings be  affirmed. 

We  concur:  OONBEnr,  P.  J.;  JAMES,  J. 


BONEB  et  aL  V.  FAIiL  BIVEB  OOUKTY 
BANK.     (No.  899.) 

(Supreme  Court  of  Wyoming.    May  28,  1917.) 

Affbai,  and  Ebbob  €=3771  —  Baimrs — DeIiAT 

IN  ,Fii,iNG — Excuses. 
The  failure  of  plaintiffs  in  error  to  file  their 
briefs  within  the  time  required  by  the  rales  was 
not  excused  by  the  sickness  and  absence  from 
the  state  of  their  resident  attorney,  and  the  non- 
resident attorney's  lack  of  knowledge  that  the 
proceedings  in  error  were  perfected,  or  that  the 
time  for  filing  briefs  had  arrived,  or  that  the 
briefs  were  not  filed,  where  such  nonresident  at- 
torney intended  to  complete  the  brief,  and  knew 
of  the  resident  attorney's  absence,  and,  thooiji 
furnished  a  copy  of  the  rules,  made  no  effort 
to  ascertain  from  the  clerk  of  the  court  whether 
the  brief  had  been  filed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3106.] 

Error  to  District  Court,  Niobrara  Ooonty; 
William  G.  Mentzer,  Judge. 

Action  hetweoi  F.  BJL  Boaee  and  otbras 
and  the  Fall  Blver  Ckranty  Bank.  On  mo- 
tion to  dismiss  proceedings  In  error  tj  T.  M. 
Boner  and  others,  hiaaoo.  granted,  and  pro- 
ceedings dismissed. 

J.  B.  Porter,  of  Oawfbrd,  Neb.,  and  John 
W.  Hartwell,  of  Lusk,  for  plaintiffs  in  error. 
John  F.  Uarkln,  of  Lusk,  and  Wm.  B.  Boas, 
of  Cheyenne,  for  defendant  In  error. 

BEARD,  J.  This  case  Is  before  the  conrt 
cm  the  motion  of  defendant  in  error  to  dis- 
miss the  proceedings  in  error  for  the  reason 
that  no  brief  was  filed  by  plaintiffs  In  error 
within  the  time  required  by  the  mles  or  at  all. 
The  petition  In  error  was  filed  January  31, 
1917,  and  the  motion  to  dismiss  was  filed 
April  16,  191T.  Under  the  rule  (Bnle  16.  104 
Paa  xili)  plaintiffs  In  error  had  60  days  after 
the  filing  of  the  petition  In  error  within 
which  to  file  their  brief.  Their  time,  there- 
fore, expired  April  1,  1917,  and  no  brief  was 
then  or  ever  has  been  filed,  nor  was  any  ex- 
tension of  time  for  so  doing  applied  for  or 
granted.  In  resistance  of  the  motion  each  of 
the  attorneys  for  plaintiffs  in  error  has  filed 
an  afildnvit  Mr.  Porter,  a  nonresident  at- 
torney, states  In  his  affidavit: 

That  Mr.  Ilartwell,  an  attorney  at  Lusk,  in 
this  state,  was  associated  with  him  in  the  case 
from  its  inception.     "That  I  attended  to  the 
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Snpanition  of  the  -  bill  of  exeepttonv,  and  In 
[r.  Bartwell'a  atoenoa  from  Lnsk,  beUerins 
that  the  tim«  within  which  to  file  aad  docket  Ae 
case  in  thia  court  was  about  to  expire,  I  trans- 
mitted the  petition  in  error  and  sent  pnacipe  to 
the  derk  of  this  court,  but  omitted  to  stgn  Mr. 
Hartwell'a  name  or  his  name  as  signed  waa.not 
recognised  by  the  clerk,  who  notified  me  that 
the  cose  could  not  be  docketed  until  a  Wyoming 
attorney  appeared  for  appellant,  and  that  the 
time  for  doueting  woald  not  expire  until  June, 
1917, 1  believe  it  was.  I  bare  not  the  letter  re- 
ferred to.  as  I  sent  it  to  Mr.  Hartwell,  and  I  am 
informed  that  it  has  been  mislaid  or  lost.  That 
I  immediately  communicated  with  Mr.  Hart- 
well  and  shortly  afterwards  saw  him  personal- 
ly, and  informed  him  that,  aa  I  was  not  familiar 
With  the  Wyoming  practice,  I  would  expect  him 
to  look  after  the  perfecting  of  the  appeal,  and 
that  he  would  let  me  know  when  it  was  perfect- 
ed and  when  the  rule  or  brief  day  was.  Dur- 
ing the  months  of  February  and  Mardi  on  dif- 
ferent occasions  I  tried  to  communicate  with 
Mr.  Hartwell  by  long  distance  telephone  as  to 
Ais  matter,  but  was  informed  that  he  was  out 
of  the  city,  and  I  had  no  luowledge  that  the  ap- 
peal was  perfected  or  that  the  brief  time  had 
arrived,  and,  if  arrived,  that  briefs  were  not 
filed  until  notice  of  this  motion  was  served  ni>- 
on  me.  I  did,  of  course,  expect  to  aid  in  the 
preparation  of  briefs,  but  depended  entirely 
upon  my  associate,  Mr.  Hartwell,  to  prepare 
draft  brief,  and  see  that  no  advantage  was  lost 
by  reason  of  lapse  of  time." 

Inasmncta  as  It  Is  stated  In  the  affidavit 
that  the  lett«r  of  the  (derk  to  affiant  became 
mislaid  or  lost,  we  have  taken  the  liberty  of 
leferrlng  to  ttae.  cartxm  copies  of  tlie  clerk's 
letters  to  Mr.  Porter,  and  find  the  foUowtng. 
On  J^annary  26,  IftlT,  be  wiote  Mr.  Porter: 

"Xour  letter  of  the  22d  inst,  inclosing  petition 
in  error,  precipe  for  summons  in  error,  applica- 
tion fer  original  papers,  and  jonrnal  entries,  and 
$10  fee,  in  the  case  of  Boner  v.  Fall  River  Coun- 

§'  Ban^  was  received  day  t>efore  yesterday, 
efore  the  petition  in  error  can  be  filed  it  is 
necessary  for  you  to  either  file  an  appIicati(Hi  for 
permission  to  file  and  prosecute  the  case  in  this 
court,  or  to  associate  yourself  wiUl  some  member 
of  the  Wyoming  bar  in  the  case.  If  you  will 
kindly  do  either  of  these  things,  tlie  petition 
will  be  filed  at  once,  aiad  summons  in  error  and 
Mder  for  papers  issued.  For  convenient  use,  I 
am  sending  you  the  rules  of  this  court,  and 
also  the  statutes  governing  admission." 

We  also  observe  in  the  deric's  flies  a  copy  of 
ft  letter  to  Mr.  P«ter,  dated  January  31, 
1917,  advising  Mm  that  Mr.  Hartwell  had 
entered  his  appearance,  and  that  the  petition 
In  error  and  other  papers  in  tiie  case  had  been 
filed,  and  summons  in  error  and  order  for  pa- 
pers and  entries  Issued  that  day.  Mr.  Hart- 
well states  In  bis  affldavlt  that  he  did  not  at 
the  time  understand  that  he  was  to  attend  to 
the  prHwratlon  and  flUng  of  the  brief;  that 
Mr.  Porter  prepared  the  bill  of  exceptions, 
and  aooa  thereafter  be  (Hartwell)  went  to 
Soath  Dakota  and  was  there  taken  111,  and 
did  not  retnm  until  early  In  April,  1917; 
that  he  did  not  notify  Mr.  Porter  of  his  ab- 
sence. 

It  dearly  appears  from  Mr.  Porter's  affi- 
davit that  he  was  to  ccHnplete  the  brief 
at  least  before  it  should  be  filed,  and  that  he 
knew  of  Mr.  Hartwell's  absence  from  Lusk. 
He  could  have  easily  ascertained  from  the 


derk  of  this  conrt  Whatber  the  brief  had  been 
filed.  A  copy  of  the  rales  of  this  court  ap- 
pear  to  have  been  sent  to  him ;  but,  If  not, 
he  could  have  applied  for  them,  and  It  was 
his  duty  In  any  evoit  to  learn  what  they  were 
and  to  otxnply  with  them.  .The  facts  do  not 
show  such  unevoldaMe  casualty  as  would 
excuse  the  fSllore  to  file  and  serve  the  brief, 
or  the  failure  to  ai^ly  tor  an  extensioa  oC 
time  for  so  doing. 

The  motion  to  dismiss  the  proceedings  in 
error  will  be  granted,  and  the  proceedings  in 
error  dismissed ;  and  it  is  so  ordered. 

Proceedings  in  error  dismissed. 


POTTBBj  0.  J., 
not  sit. 


concurs.    SCiOTT,  J.,  did 


HATCHER  et  aL  V.  ROBERSON  et  al. 

(No.  6883.) 

(Supreme  Oourt  of  Oklahoma.     Jan.  9,  1911 

Behearhig  Dwied  May  22,  1917.) 

(8vtUibu$  hv  tAe  Court.) 
Appkax,  aiid  Ebbos  «E9l078(l) — Assionunts 

OP    BHJtOB^-CONaiDIBaiiTIOH. 

Assignments  of  error  presented  by  counsel 
in  their  brief,  if  unsupported  by  authority  or 
argument,  will  not  be  noticed  by  the  court,  un- 
less it  is  apparent  without  furtho:  research  that 
they  are  wm  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4256.] 

Hrror  from  District  Court,  Wagoner  Coun- 
ty;  Fred  P.  Branson,  Judge. 

Action  by  David  Roberson  and  Herbert 
Boberson,  by  their  legal '  guardian  and  next 
friend,  Ed  Knox,  against  Cinderella  Hatcher 
and  Eula  Connelly,  n^  Hatcher,  as  heirs  at 
law  of  Henry  Hatcher,  deceased,  the  original 
defendant  From  the  decree  awarding  to  the 
defendants  a  life  estate  to  the  lands  in  con- 
troversy, the  defwidants  bring  error.  Af- 
firmed. 

Charles  A.  Moon  and  Bailey  &  Wyand,  all 
of  Muskogee,  for  plaintiffs  in  error.  J.  H. 
SutherUn,  of  Wagoner,  for  defendants  in  er- 
ror. 

SHABP,  J.  The  proceeding  in  error  in 
this  case  is  prosecuted  from  a  decree  made 
and  entered  April  20,  1914,  awarding  to  the 
defendants,  as  the  sole  heirs  at  law  of  Hen- 
ry Hatcher,  deceased,  a  life  estate  In  and 
to  the  allotment  of  (Hte  William  McKinley 
Roberson,  deceased,  for  the  natural  life  of 
one  Qreen  Roberson,  and  which  decree  fur- 
ther determined  that  the  said  David  Rober- 
B(Hi  and  Herbert  Roberson  were  each  the 
owners  in  fee  of  an  undivided  one-third  of 
said  allotment,  the  remaining  one-third 
thereof  being  vested  in  a  brother,  Jesse, 
not  a  party  to  the  suit,  and  that  said 
'David,  Herbert,  and  Jesse  were  entitled 
to  the  possession  of  said  lands  In  reversion 
upon  the  death  of  said  Green  Boberson, 
and    found    that    the    defendants,    Cinder^ 
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ella  Hatcher  and  Sula  Oonneliy,  nte  Hatch- 
er, were  entitled  to  the  poeaession  and  occu- 
pancy of  the  premises  for  and  during  the 
natural  life  of  said  Oreen  Roberson.  From 
the  record  of  the  proceedings  had  In  the 
trial  court  it  seems  that  the  case  there  turn- 
ed upon  the  quality  of  the  estate  conveyed 
by  Frances  Roberson  and  Oreen  Boberson, 
father  and  mother,  reqtectively,  of  David 
and  Herbert,  to  Charles  J.  Brown,  under  the 
deeds  of  January  5,  1904,  and  May  4,  1904, 
and  which  title  to  Brown  was  by  him  recon- 
veyed  to  Green  Roberson,  the  father,  and 
from  him,  through  mesne  conveyance,  ac- 
quired by  the  original  defendant,  Henrjr 
Hatcher.  The  trial  court  found,  and  so  de- 
creed, that  on  account  of  the  conveyances 
Hatcher  acquired  an  estate  in  said  lands  for 
the  period  of  the  natural  lives  of  the  said 
Prances  B.  Roberson  and  Green  Roberson, 
and  none  other,  and  hence  that  the  title  cast 
upon  the  heirs  at  the  death  of  William  Mc- 
Klnley  Roberson  was  allenabley  but  held 
that,  because  of  the  limitations  ccmtalned 
in  the  deed,  the  purchasers  In  turn  took  only 
sndi  es4^ate  therein  as  the  original  deed 
called  for. 

Looking  to  the  petition  in  error  and  the 
assignments  of  error  found  in  the  brief,  the 
point  Is  sufficiently  made  that  the  trial  court 
erred  In  holding  that  defendants,  through 
the  purchase  of  their  ancestor,  acquired 
only  an  estate  during  the  life  of  Green  Rob- 
erson ;  Frances  B.  Roberson  having  died  pri- 
or to  the  Institution  of  the  suit  But  nowhere 
Is  there  any  argnm«it  directed  to  a  construc- 
tion of  the  conveyances  through  which  Hatdi- 
er  acquired  his  title.  On  the  other  hand.  In 
the  brief  Is  found  no  argument  save  that  the 
homestead  allotment  of  a  deceased  Creek 
freedman  was  on  the  dates  the  deeds  were 
executed  aUenable  under  the  governing  laws 
of  CongreoB.  The  court's  attention  is  called 
to  the  (vinlon  of  Judge  Campbell  In  Re 
Lands  of  the  Five  CSvlUzed  Tribes  (D.  G.) 
199  Fed.  811,  United  States  v.  Cook,  225  Fed. 
756,  141  C.  a  A.  22,  W«lty  v.  Reed,  219  Fed. 
864.  186  G.  C.  A.  S34,  Rentle  et  al.  v.  McCoy, 
35  Okl.  n,  128  Pae.  244,  and  other  cases  in- 
volving questions  of  alienability  of  lands  of 
the  class  Involved.  This,  however,'  the  trial 
court  determined  in  favor  of  plaintiffs  In 
error,  and  held  that  the  lands  were  alien- 
able, so  that  from  the  brief  of  plaintiffs  in 
error  no  question  adversely  determined  is 
presented  for  our  consideration.  It  Is  well 
settled  in  this  Jurisdiction  that  assignments 
of  error  presented  by  counsd  In  their  brief, 
if  unsupported  by  argument  or  by  authori- 
ty, will  not  be  noticed  by  the  court,  unless 
It  is  apparent,  without  further  research,  that 
they  are  wdl  taken.  Title  Onaranty  ft  Sure- 
ty Co.  V.  SUnker,  85  Okl.  128,  128  Pac.  696; 
Td.,  35  Okl.  158,  128  Pac.  698;  Pacific  Mut. 
Life  Ins.  Co.  ▼.  0'^fell,  88  Okl.  792,  130  Pac. 
270.     This  we  cannot  say. 


Bole  25  (38  Okl.  z,  137  Pac.  xl)  teanlzca 
that  the  brief  of  plaintiff  in  error  shall  o»ii- 
taln,  in  addition  to  the  spedflcatlons  of  er- 
ror complained  of,  the  argument  and  author- 
ities in  support  of  «ach  point  relied  on. 
Where  this  rule  Is  not  complied  wttfa.  tbe 
Judgment  ap])ealed  from  will  ke  iilliwiiiT 
King  et  aL  v.  King,  42  OkL  406,  141  Pac. 
788;  Federal  Discount  Go.  r.  Gault  Bros., 
42  Okl.  630,  142  Pac.  300.  The  foregoing  an- 
thorltlea  are  supported  by  a  long  line  ot  de- 
cisions of  this  court 

The  argument  made  that  tbe  homestead 
of  the  deceased  allottee  in  the  hands  of  tbe 
heirs,  upon  whom  the  law  cast  his  estate,  is 
by  such  heir  alienable,  furnishes  no  aid  to 
the  court  In  determining  the  kind  or  quality 
of  the  estate  conveyed;  and,  no  other  ques- 
tion being  presented,  the  Judgment  of  the 
lower  court  should  be  and  is  affirmed.  All 
the  Justices  concur. 


RATCLIFF-tSANDERS     GROCBB     CO.     V. 

BLUEJACKET  MERCANTILE  CO. 

etal.    (No.  7174.) 

(Supreme  Court  of  Oklahoma.    April  10,  1917. 
Rehearing  Denied  May  22.  1917.) 

(ByOahut  by  the  Oimrli 

1.  JimoiiXNT  «=>584— Rkb  Judicata— Rxqui- 
sms  IN  Genbbal. 

In  order  to  make  a  aiattar  res  adjndieata. 
there  must  be  a  concurrence  of  the  four  oondi- 
tjona  following,  namely :  (1)  Identity  in  the 
thinfr  sued  for  (or  suboect-mattv  of  tee  salt) ; 
(!^  identity  of  the  causa  of  action ;  (3)  idaatity 
of  persons  or  parties  to  the  actiMi ;  (4)  identity 
of  the  quality  in  the  persons  for  or  against  whom 
tke  claim  is  made. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dif!.  i  108O.] 

2.  JuoaifCKT  «=»707— Res  Judicata— Aotiok 

ON  ACOOUHT. 
Reoerd  examined,  and  AeU,  that  the  que*- 
tinn  involved  in  the  issue  herein  la  not  res  ad- 
Jadicata. 

[Kd.  Note.— For  other  oases,  see  Jodgmant, 
Cent.  Dig.  {  1230.] 

Srror  from  District  0>iirt,  Gralg  County; 
Preston  S.  Davis,  Judge. 

Action  by  the  Ratcllff-Sanders  Grocer  Com- 
pany against  the  Bluejacket  Mercantile  Com- 
pany, a  corporation,  and  G.  M.  Condon.  Judg- 
ment for  defendants  on  a  directed  -verdict, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded, with  directions  tft  giant  a  new  tilaL 

W.  H.  Komegay.  of  Vlnlta,  for  plaintiff  in 
«Tor.  Nelson  Case,  of  Oswego^  Kan.,  Grant 
Foreman  and  J.  D.  Slmms,  both  of  Muskogee, 
and  Wm.  T.  Rye,  of  Ylnlta,  for  defendants  in 
error. 

KANE,  J.  This  was  an  action  on  an  open 
account,  commenced  by  the  plaintiff  In  error, 
plaintiff  below,  against  the  defendants  In  er- 
ror, defendants  below.  Tbe  petition  was  lu 
the  short  statutory  form,  briefly  alleging  that 
tbe  defendants  are  indebted  to  the  plaintiff 
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on  an  open  acconnt  In  tbe  nam  of  $2364.20, 
an  Itemised  statement  of  wblch  is  bereto  at- 
tached and  made  a  part  hereof,  and  ending 
'With  a  iHrayer  for  judgment  The  answer  of 
the  dtfendants  alleged.  In  eCect,  that  neither 
of  the  defendants  In  this  action  was  indebted 
to  the  plaintiff  as  alleged,  and  that  the  ques- 
tkm  of  their  liability  was  involred  in  a  cer- 
tain bankmptcy  proceeding  filed  by  C.  M. 
O(«don  &  Co.  State  Bank  et  al.  t.  one  Roy 
J.  Wlgglas  In  the  District  Court  of  the  Unit- 
ed States  for  the  Bastem  District  of  Okla- 
homa;  that,  said  caiise  coming  on  to  be 
beaird  bg  the  said  United  States  District 
Court  for  the  Bastem  District  of  Oklahoma, 
it  was  fonnd  that  tbe  mercbandVse  described 
in  the  exhibit  attached  to  tbe  petition  had 
been  purchased  by  said  Roy  J.  Wiggins,  as  a 
sole  trader,  doing  business  under  the  name  of 
the  KueJacket  Mercantile  Company,  and  not 
by  the  Bluejacket  Mercantile  Company,  a 
corporation.  Therefore  the  defendants  aver 
the  question  of  the  liability  of  the  defend- 
ants in  this  action  to  the  plaintlfT  is  res 
adjudlcata;  that  it  Is  settled  by  a  former 
Judgment  of  a  oourt  of  competent  Juris- 
diction In  favor  of  these  defendants.  The 
r^^  alleced,  In  substance,  that  the  plala- 
tifl  was  not  a  party  to  the  bankruptcy 
proceedings:  that  the  bankrui>tcy  court  has 
no  Jurisdiction  to  adjudicate  the  rights  of 
the  plaliridfl  as  against  C.  M.  Condon  and  the 
Bluejacket  Mercantile  Company,  a  corpora- 
tion, and  that  said  court  did  not  adjudge  that 
the  defendants  were  not  responsible  or  liable 
to  said  plaintiff  as  alleged  In  its  petition,  and 
if  the  bankruptcy  court  did  so  decide,  It 
was  without  Jurisdiction  so  to  do.  After  the 
evidence  offered  In  suiqport  of  the  Issues  thus 
Jctoed'was  all  In,  tbe  defendants  moved  tbe 
trial  court  to  direct  tbe  Jury  to  ^tum  a  ver- 
dict in  their  favor,  which  motion  was  sus- 
tained, and  Judgment  entered  in  favor  of  the 
defendants  for  their  costs.  It  Is  to  reverse 
this  action  of  the  trial  court  that  this  pro- 
ceeding in  error  was  commenced. 

From  this  brief  statement  of  the  case  it  la 
apparent  that  the  only  question  presented  for 
review  la  whether  the  trial  court  erred  In  di- 
recting the  Jury  to  render  a  verdict  In  favor 
of  the  defendants.  T^e  record  before  us  does 
not  disclose  the"  precise  ground  upon  which 
the  trial  court  directed  a  verdict,  but  it  was 
probably  upon  the  ground  that  it  found  the 
defendants'  plea  of  res  adjudlcata  to  be  well 
taken.  In  this  we  are  unable  to  agree  with 
the  tafial  court  The  evidence  shows  without 
material  conflict  substantially  the  follewlng 
state  of  facts:  The  Bluejacket  Mercantile 
ComiMmy,  a  i)crfectly  solvent  domestic  cor- 
poration, bad  been  engaged  In  the  mercantile 
business  at  Bluejadcet,  CNU.,  for  several 
years,  practically  all  of  its  |10,000  capital 
stock  being  owned  by  Mr.  0.  M.  Condon,  of 
Oswego,  Kan.  On  the  1st  day  of  January, 
Iftll,  the  Bluejacket  Mercantile  Company,  by 
C.  M.  Condon,  entered  Into  an  agreement  in 
writing  with  one  Roy  I.  Wiggins,  by  the 


terms  df  Which  the  former  conditionally  sold 
to  the  latter  Its  entire  stock  of  mwcbandlse. 
Including  its  business  and  good  will,  at  Blue- 
jacket, Okl.,  on  the  following  terms: 

"For  said  stock  of  nerchandiee,  buaineaB,  and 
good  will  Bald  WiRgins  agrees  to  pay  said  com- 
pany the  sum  of  $8,794.21,  with  6  per  cent  In- 
terest on  deferred  payments  as  follows :  S200  on 
the  Ist  of  each  month  beginning  October  1,  1911, 
and  aa  much  larger  montlily  payments  as  tbe 
bumnen  will  jusU^  from  the  proceeds  of  said 
EMile;  Dold  WigKina  is  allowed  to  take  monttily 
the  sura  of  $100,  or  as  muck  thereof  as  he  may 
actually  aoed,  for  fajnily  living  expcnsea:  from 
the  income  he  shall  also  make  such  purchases  of 
goods .  as  are  n«n>«8«i7  to  keep  the  stock  re- 
plonished  and  up  to  the  needs  of  the  trade.  The 
balance  of  the  said  income  from  said  business 
shall  be  paid  as  it  comes  In  on  said  purchase 
price  until  tJie  whole  amount  thereof  is  paid. 
The  title  to  said  stock  of  goods  and  basinees  shall 
remain  in  said  company  until  the  purchase  price 
thereof  is  fully  paid,  and  until  that  time  no 
diange  sfaall  be  made  In  the  firm  name  or  gen- 
eral mode  of  oondueting  the  business.  Upon 
failure  on  the  part  of  said  Wiggins  to  comply 
with  any  of  the  provisions  of  this  contract,  or 
to  fully  carry  out  its  terms,  the  said  company 
may  take  possession  of  said  stock  and  business, 
and  in  any  Uosinesa  way  make  therefrom  tbe 
amount  due  it  together  with  coats  and  expenses." 

In  pursuance  of  this  agreement  Mr.  Wig- 
gins, who  was  known  to  be  a  man  of  no 
financial  standing,  took  charge  of  the  busi- 
ness, i"fc<'^e  DO  change  in  the  firm  name  or 
general  mode  «t  conducting  the  bnalnaes,.  and 
continued  to  conduct  the  same  until  involun- 
tary bankruptcy  proceedings  were  commenced 
against  htm  by  the  Bluejacket  Mercantile 
Company,  a  corporation,  and  C.  M.  Condon 
for  failure  to  meet  his  obligations  with  them 
pursuant  to  the  terms  of  their  contract 

It  was  fbr  tbe  reeovegtr  of  the  purchase 
price  of  goods  potdiased  from  tbe  plain- 
tiff subsequent  to  Oie  date  of  Oils  contract 
and  prior  to  the  commencement  of  the  bank- 
ruptcy proceedings  that  this  action  was  com- 
menced. 

The  banlcmptcy  proceedings  in  which  the 
judgment  was  rendered,  which  it  Is  claimed 
is  res  adjudlcata  as  bo  the  Uablllty  of  the 
plaintiffs  herein,  were  Institdtedby  tiie  Blue- 
Jacket  Mercantile  Company,  a  corporation, 
O.  M.  Condon,  and  otho-  creditors  of  Boy  .T. 
Wiggins,  a  sole  trader  doing  business  as  the 
Bluejacket  Mercantile  Oompany,  tbe  corpo- 
ration alleging  that  It  had  sold  the  bank- 
rupt. Hoy  J.  Wiggins,  a  stock  of  goods, 
wares,  and  merchandise  located  at  Bluejadc- 
et,  Ofel.,  for  the  sum  of  $8,794.21,  of  which 
there  was  a  balance  over  amounting  to  $7,- 
184.21,  evidenced  by  35  promissory  notes, 
dgned  by  Boy  J.  Wiggins  and  payable  to  the 
president  of  the  Bluejacket  Mercantile  Com- 
pany, O.  M.  Condon,  one  of  the  defmdants 
herein.  Thereafter  tbe  United  States  court 
declared  Roy  J.  Wiggins  a  bankrupt,  and  ap- 
pointed a  receiver,  who  took  possession  of 
the  stock  of  goods  in  question  and  proceeded 
to  administer  upon  the  affairs  of  the  bank- 
rupt under  orders  of  the  court  The  ques- 
tion decided  by  tbe  bankruptcy  court  arose 
eat  ot  a  dispute  betweea  tbe  petitioner,  the  t 
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Bluejacket  ICercantlle  Company,  a  corpora^ 
tlon,  and  a  receiver  appointed  by  tbe  state 
court  In  the  Instant  case,  the  former  con- 
tending that  Roy  J.  Wiggins  purchased  not 
only  the  stock  in  bulk,  but  all  subsequently 
acquired  merchandise,  as  a  sole  trader,  and 
thereafter  continued  to  conduct  the  business 
as  such  sole  trader  under  the  name  of  the 
Bluejacket  Mercantile  Company;  whilst  the 
latter  insisted  that  in  the  circumstances  of 
the  case  the  sale  In  bulk  was  conditional, 
and,  this  condition  not  being  performed,  the 
title  to  the  merchandise  never  passed  from 
the  Bluejacket  Mercantile  Company,  a  cor^ 
poratlon,  to  Boy  J.  Wiggins,  doing  business 
as  a  sole  trader  In  tbe  name  of  the  Blue- 
jacket Mercantile  Company,  and  that  tbe  sub- 
sequent sales  of  merchandise  by  the  plain- 
tiff were  made  upon  tbe  strength  of  tbe  ap- 
parent liability  of  the  corporation.  There- 
fore, be  contended,  the  entire  stock  should 
be  turned  over  to  the  receiver  appointed  by 
the  state  court  for  administration  on  behalf 
of  the  plaintlfT  in  this  cause  and  other  cred- 
itors similarly  aituated.  As  alleged  In  the 
answer,  the  bankruptcy  court  found  that 
Boy  J.  Wiggins,  as  a  s(de  trader,  doing  busi- 
ness in  tbe  name  of  the  Bluejacket  Mercan- 
tile Company,  originally  purchased  the  stock 
in  bulk  from  the  Bluejacket  Mercantile  Com- 
pany, a  corporation,  and  subsequently  pur- 
chased the  merchandise  Involved  herein  in 
the  same  capacity  from  the  plaintiff,  and 
therefore  ordered  the  entire  stock  to  ba 
administered  by  the  referee  in  bankruptcy 
as  the  property  of  Roy  J.  Wiggins,  whldi 
was  done.  It  is  quite  apparent  to  us  that 
this  action  did  not  necessarily  determine  the 
liability  of  the  Bluejacket  Mercantile  Com- 
pany, a  corporation,  to  the  plaintiff  for  the 
purchase  price  of  the  mercbasdise  sold  in  tbe 
foregoing  drcumstanoes.  The  bankruptcy 
court  merely  found  the  merchandise  Involv- 
ed was  purchased  by  Boy  J.  Wiggins,  a  sole 
trader,  doing  business  as  tbe  Blucdacket 
Mercantile  Company,  and  therefore  it  should 
be  turned  over  to  tbe  receiver  appointed  by 
the  bankruptcy  court. 

[1]  The  plaintiff  was  not  a  party  to  tbe 
bankruptcy  proceedings,  and  if  he  had  been, 
that  court  was  without  jurisdiction  to  ad- 
judicate his  rights  as  against  C.  M.  Condcm 
and  the  Bluejacket  Mercantile  Company,  a 
corporation,  and  there  Is  nothing  in  the  rec- 
ord before  us  which  indicates  that  tbe  bank- 
ruptcy court  attempted  to  do  so.  In  order 
to  make  a  matter  res  adjudicata  there  must 
be  a  concurrence  of  tbe  four  conditions  fid- 
lowing,  namely:  (1)  Identity  in  tbe  thing 
sued  for  (or  subject-matter  of  the  suit);  (2) 
identic  of  the  cause  of  action;  (S)  identity 
of  persons  or  parties  to  the  action;  (4)  iden- 
tity of  the  quality  in  the  persons  for  or 
against  whom  the  claim  is  made.  The  prin- 
ciple on  which  Judgments  are  held  concla- 
sive  upon  the  parties  requires  that  the  rule 
should  apply  to  only  that  which  was  direct- 
ly in  hwue,  and  not^  to  everything  that  ^aa 


inddentally  brought  Into  cootroveray  dnrinff 
the  litigation.     Black  on  Judgments,  61t). 

[2]  As  we  have  seen,  by  the  terms  of  ita 
contract  the  Bluejacket  MereantUe  Company, 
a  corporation,  sold  not  only  its  entire  stock 
of  merchandise  and  its  bustnesa  and  good 
will  to  Boy  J.  Wiggins,  retaining  title  to 
the  merchandise  in  its  own  name  until  tbe 
purchase  price  was  fully  paid  in  monthly- 
installments,  but  by  providing  that  "until 
that  time  no  diange  shall  be  made  in  tbe 
firm  name  or  general  mode  of  coadnctlns 
the  business"  It  also  loaned  him  its  cnedlt. 
The  corporation  and  Mr.  Oondon  knew  that 
Boy  J.  Wiggins  was  a  man  of  no  flnniKilal 
standing,  and  it  was  evidently  their  purpose 
to  sell  him  tbe  stock  and  good  will  of  tbe 
business,  thus  to  enable  him  to  contlnoetD 
buy  merchandise  from  tbe  wholesale  luniaee 
as  though  no  diange  bad  been  made.  In  or- 
der that  he  might  carry  oat  bis  contract 
with  them.  The  eontract  between  the  Blue- 
Jacket  Mercantile  Company  and  Roy  J.  Wig- 
gins was  not  recorded,  and  no  apparent 
change  took  place  except  that  Mr.  Wigglne 
appeared  to  be  in  charge  of  the  business. 
As  the  provision  of  the  contract  that  "no 
change  shall  be  made  in  tbe  Arm  name  or 
general  mode  of  conducting  the  basines^r 
was  strictly  observed,  we  have  no  doubt  that 
in  these  circumstances  the  Bluejacket  Mer- 
cantile Company,  a  corporation,  was  liable 
for  any  merchandise  purdiased  by  tbe  con- 
cern while  the  business  thereof  was  bdng 
thus  conducted. 

There  is  some  contention  to  the  effect  that, 
inasmuch  as  the  plaintiff  had  notice  of  the 
precise  relation  existing  between  tbe  Bine- 
Jacket  Mercantile  Company,  a  corporation, 
and  Roy  J.  Wiggins,  and  sold  its  merchan- 
dise on  the  strength  of  the  credit  of  the  lat- 
ter, and  not  the  former,  the  Judgment  of  the 
court  below  should  be  affirmed.  We  cannot 
agree  with  counsel  that  the  evidence  is  con- 
clusive to  that  effect.  Of  course,  U  that 
state  of  affairs  really  exists,  and  the  plain- 
tiff, with  notice  of  all  tbe  facts  and  drcum- 
stancea  surrounding  the  transaction  between 
the  corporation  and  Wiggins,  continued  to 
sell  its  merchandise  to  tbe  latter  as  a  sole 
trader,  it  would  not  be  entitled  to  recover 
from  the  Bluejacket  Mercantile  Company, 
a  corporation.  In  our  Judgment,  there  was  a 
sharp  conflict  in  the  evidence  on  this  point 
which  should  have  been  submitted  to  the 
Jury,  and  it  was  therefore  error  to  direct  a 
verdict  in  favor  of  tbe  defendants. 

It  is  also  contended  that  as  to  the  defend- 
ant C.  M.  Oondon  there  Is  no  testimony  in 
the  record  upon  which  a  judgment  against 
him  can  be  predicated.  It  is  not  clear  to  us 
tbat  tbe  court  below  ever  passed  squarely 
on  this  question.  Tbe  motion  for  a  direct- 
ed verdict  in  favor  of  the  defendants  was 
joint  in  form,  and  the  order  of  the  court  sus- 
taining tbe  same  merely  stated  in  general 
terms  that  the  motion  is  sustained.  Mr. 
Condon  does  not  apijtear  to  have  aaseited  any 
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rights  In  the  premises  Independent  from 
those  common  to  himself  and  the  Bluejacket 
Mercantile  Company,  a  corporation.  There- 
fore we  prefer  to  leave  the  question  of  his 
Individual  llablUty  open  unUl  It  Is  present- 
ed In  such  a  manner  as  to  attract  the  atten- 
tion of  the  trial  court  to  the  precise  point 
Involved. 

We  also  find  a  contention  to  the  effect  that 
the  appeal  herein  should  be  dismissed  for 
certain  reasons  raised  for  the  first  time  In 
the  brief  of  counsel  for  defendant  In  error. 
It  Is  not  the  practice  of  this  court  to  write 
oi^nlonB  on  motions  to  dismiss,  where  the 
same  are  overruled,  unless  the  question  of 
practice  or  procedure  thereby  presented  Is, 
in  the  judgment  of  the  court,  of  snch  Im- 
I>ortance  or  novelty  as  to  make  such  actlcm 
necessary.  In  our  judgment,  the  questions 
raised  by  the  motion  to  dismiss  herein  do 
not  belong  to  that  class.  Therefore,  finding 
no  merit  In  the  motion,  we  will  overrule  the 
same  without  further  comment 

For  the  reasons  stated,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial. 

SHARP,  0.  J.,  and  HARDY,  TURNER, 
and  THACKBR,  JJ.,  concur. 


KBENAN  V,  OHASTAIN  et  al.     (No.  6165.) 
(Sapreme  Court  of  Oklahoma.    May  20,  1917.) 

(8yVlahu»  hy  th«  Court.) 

1.  Motions  €=»56(1)— Obdbbs  Made  Out  or 
Couirp— Ew«TiT. 

Section  5317,  Rev.  Laws  IdlO,  requiring 
orders  made  out  of  court  to  be  forthwith  en- 
tered on  the  journal  of  the  court  by  the  clerk. 
Is  directory,  and  compliance  with  said  reguire- 
ment  that  sucb  orders  be  so  entered  is  not  essen- 
tial to  the  validity  of  such  orders,  nor  is  it  nec- 
esMiy  that  the  case-made  show  affirmatively  the 
recording  thereof. 

[Ki.  Note. — For  other  cases,  see  Motions,  Oent 
Dig.  S  67.] 

2.  Affkai.  and  Brbob  «=>719(3)— FrmoAiaN- 
TAi.  Question  of  Jubibdiotton. 

The  fundamental  question  of  jurisdiction, 
first,  of  the  appellate  court,  and  then  of  the 
eonrt  from  which  the  record  comes,  presents 
itself  on  every  writ  of  error  or  appeal,  and  must 
be  answered  by  the  court,  whether  propounded 
by  counsel  or  not. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2971,  3490.] 

8.  Apfeal  and  Ebbob  ®=9801(1)— Reheabinq 

— overrttlino. 
The  Supreme  Court  may  grant  a  rehearing  of 
an  overruled  motion  to  dismiss  an  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {i  3161,  3164.] 

4.  Apfeai.  aud  Bbbob  €=3568— Cabx-Madk— 
NoncK. 
The  defendant  has  a  right  to  notice  of  the 
time  and  place  of  the  settlement  of  a  case-made, 
and  where  no  such  notice  is  given  or  waived, 
end  there  is  no  appearance  by  the  defendant  in 


error,  either  in  person  or  by  attorney,  the  case- 
made  is  fatally  defective. 

[Ed.  Note.— For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  H  2523-2529.] 

5.  Apfeai  and  Erbob  e=>568— Case-Made— 

Waiveb  or  Notice — Amendment. 
The  suggestion  of  amendments  to  a  case-made 
where  the  record  shows  that  one  of  them  was 
disallowed  by  the  trial  court,  without  showing 
its  materiality,  does  not  constitute  a  waiver  of 
notice  of  the  timie  and  place  of  settlement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2623-2529.] 

Error  from  District  Court  Cherokee  Coun- 
ty;  John  H.  Pltchford,  Judge. 

On  second  petition  for  rehearing  and  mo- 
tion to  dismiss  appeal.  Former  opinion  with- 
drawn, and  appeal  dismissed. 

For  former  opinion,  see  167  Pac.  326. 

Bruce  li.  Keenan,  of  Tahlequah,  for  plain- 
tiff In  error.  Asbery  Burkhead,  of  Tahle- 
quah, for  defendants  In  error. 

BCANE,  J.  This  cause  la  now  before  the 
court  on  second  petition  for  rehearing  and 
motion  to  dismiss  appeal.  The  facts  out  of 
which  this  proceeding  arose  are  briefly  as 
follows:  Originally  this  was  a  suit  to  fore- 
close a  mortgage  upon  certain  land  In  Chero- 
kee county.  The  mortgage  was  foreclosed, 
and  the  property  sold  to  satisfy  the  judgment 
rendered.  Plaintiff,  Chastaln,  filed  his  ob- 
jections to  the  confirmation  of  tfie  sale.  Up- 
on hearing  said  objections  the  court  sustain- 
ed the  same  and  set  aside  the  sale.  It  is 
from  the  order  refusing  to  confirm  the  sale 
that  this  proceeding  In  error  Is  prosecuted. 
The  appeal  was  dismissed  sua  sponte  In  an 
opinion  by  Mr.  Commissioner  Davis,  and  np- 
<Hi  petition  for  rehearing  being  filed  Com- 
missioner Davis  wrote  a  second  opinion,  ad- 
hering to  the  former  opinion  dismissing  the 
appeal.  A  motion  to  dismiss  the  appeal  was 
filed  and  overruled  by  the  court  prior  to  the 
opinions  by  Commissioner  Davis. 

[1]  In  the  original  opinion  dismissing  the 
appeal  the  first  two  grounds  for  'dismissal,  as 
stated  In  the  syllabus,  are  In  effect :  (1)  For 
the  reason  that  the  journal  entry  of  judg- 
ment did  not  bear  the  filing  mark  of  the 
clerk,  of  the  court  or  other  Indication  tliat  It 
had  ever  become  a  part  of  the  record  in  the 
case ;  (2)  that  a  recital  In  the  case-made  that 
certain  orders  had  been  made  extending  the 
time  to  make  and  serve  case-made  must 
show  affirmatively  that  they  have  been  en- 
tered of  record.  These  two  points  have  been 
expressly  overruled  by  this  court  subsequent- 
ly In  St  L.  &  S.  F.  R.  Co.  v.  Taliaferro,  160 
Pac.  610,  'decided  October  10,  1916.  In  an 
opinion  by  Mr.  Justice  Hardy  the  court  said : 

"Section  5317  (Kev.  liaws  1910),  requiring 
orders  made  out  of  court  to  be  forthwith  en- 
tered on  the  journal  of  the  court  by  the  clerk, 
is  directory,  and  compliance  with  said  require- 
ment that  such  orders  be  so  entered  is  not 
essential  to  the  validity  of  such  orders,  nor  ia 
it  necessary  that  the  case-made  stiow  affirma- 
tively the  recording  thereof." 
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Thus  It  wUI  be  seen  tbat  the  first  two 
grounds  upon  which  the  opinion  dismissing 
this  appeal  is  based  are  now  overruled,  and 
said  holding  should  be  set  aside. 

[2-4]  However,  the  aK>eel  must  be  dis- 
missed upon  another  ground.  It  Is  conceded 
that  no  notice  of  the  time  and  place  to  settle 
and  sign  case-made  was  served  upon  the  de- 
fendant, and  that  he  was  not  present  when 
the  same  was  signed  and  settled  by  the  trial 
Judge.  It  Is  settled  law  In  this  Jurisdiction 
that  the  defendant  has  a  right  to  notice  of 
the  time  and  place  of  the  settlement  of  a 
case-made,  and  where  no  such  notice  Is  given 
or  waived,  and  there  is  no  appearance  by  the 
defendant  In  error,  either  in  persMi  or  by 
attorney,  the  case-ma'de  is  fatally  defective 
Southwestern  Surety  Co.  v.  Going,  150  Pac. 
488;  Moore  t.  Howard  Merc.  Co.,  40  OU. 
491,  139  Pac.  524;  Ft.  S.  &  W.  Ry.  Oo.  v. 
State  Nat  Bank,  25  Okl.  128,  106  Pac.  647 ; 
First  Nat  Bank  v.  Daniels,  26  OkL  383,  108 
Pac.  748;  Idster  ▼.  Williams,  28  OkL  S02, 
114  Pac.  265;  Harrison  v.  Penny,  28  Okl. 
528,  114  Pac.  734;  Foral  v.  Bogle,  44  OU. 
805,  146  Pac.  706. 

To  meet  this  counsel  for  plaintUf  in  error 
contends:  (1)  That  after  the  overruling  of 
the  motion  to  dismiss  in  the  first  instance 
by  the  court,  that  action  became  res  ad- 
Jodlcata,  and  thereafter  the  court  was  with- 
out authority  to  dismiss  the  appeal  upon  sub- 
stantially the  same  grounds  as  were  urged 
in  the  former  motion  to  dismiss;  (2)  that  in- 
asmuch as  defendant  in  error  suggested 
amendments  to  the  case-made,  some  of  which 
were  incorporated  therein  by  the  trial  court, 
he  thereby  waived  his  right  to  notice  of  the 
time  and  place  of  settlement  of  the  case- 
mate. Neither  of  these  contentions  can  be 
sustained. 

The  fundamental  question  of  jurisdiction, 
first  of  the  appellate  court  and  then  of  the 
court  from  which  the  reoord  comes,  presents 
itself  on  every  writ  of  error  or  appeal,  and 
must  be  answered  by  the  ooort,  whether 
propounded  by  counsel  or  not  Defiance  Wat- 
er Co.  T.  Defiance,  191  U.  S.  184,  24  Sup.  Ot. 
63,  48  li.  Ed.  140;   3  Oyc.  182. 

It  is  also  well  settled  that  the  Supreme 
Court  may  grant  a  rehearing  of  an  overruled 
moticm  to  dismiss  an  aH>eaI.  Bd.,  etc..  City 
of  Frankfort  v.  Farmers  Bank,  106  Ky.  811, 
49  S.  W.  811 ;  8  Gyc.  198. 

[5]  On  the  second  proposition  raised  by 
counsel  the  record  shows  that  counsel  for 
defendant  in  error  offered  four  suggestions 
Ot  amendments,  and  that  only  three  of  them 
were  allowed  by  the  trial  court  It  has  been 
held  that  the  reason  why  attorneys  of  record 
are  entitled  to  notice  to  appear  before  the 
judge  at  the  time  of  settling  a  case-made  up- 
on appeal  to  the  Supreme  Court  la  in  order 
that  their  suggestions  may  be  considered, 
and,  if  ax»proved,  adopted.  Symns  Grocer 
Oo.  et  al.  V.  Bnmbam,  etc.,  Co.,  6  Okl.  222, 


47  Pac.   1059;    Pioneer  Td.  ft  TW.  Oou  v. 

Davis,  26  Okl.  206,  109  Pac.  299.  Under  this 
rule,  where  suggestions  of  amendments  are 
ma'de  by  counsel  and  aU  incorporated  In  the 
case-made  by  the  trial  court,  no  good  rea- 
son appears  why  notice  should  be  served  up- 
on attorneys  of  record  to  appear  at  the  time 
of  settling  the  case-made.  In  the  case  at 
bar,  however,  whilst  amendments  were  sug- 
gested, they  were  not  all  allowed  and  in- 
corporated In  the  case-made,  and  counsel,  not 
having  been  served  with  notice  and  not  be- 
ing present,  had  no  opportunity  to  urge  Che 
allowance  of  the  rejected  suggesticm,  which, 
for  aught  we  know,  may  have  been  very  ma- 
terial to  his  case.  We  think  In  theae  cir- 
cumstances the  motion  to  dismiss  herein  la 
govemeJd  by  the  general  rule  that  a  pro- 
ceeding in  error  brought  to  this  court  on  a 
case-made,  where  it  does  sot  appear  from 
the  record  or  otherwise  that  the  defendant 
was  present  either  personally  or  by  counsel 
at  the  settlement,  or  that  notice  of  the  time 
thereof  was  served  or  waived,  or  what 
amendments  suggested.  If  any,  were  allowed 
or  disallowed,  will  be  dlamlased  on  motion 
of  defendant  in  error.  If  all  the  suggestions 
made  were  alloweid  by  the  court  the  rule 
prcAably  would  be  different 

As  this  opinion  covers  all  questloDS  raised 
by  the  motion  necessary  to  be  passed  upon, 
aU  former  opinions  are  hereby  withdrawn. 
.  For  the  reasons  stated,  the  appeal  most  be 
dismissed.    All  ttie  Justices  concur. 


Ex  parte  GORDON.    (No.  8666.) 

(Supreme  Court  of  Oklahoma.    Jjov.  21,  1916. 

Rehearing  Denied  May  22,  1917.) 

(SyUaluM  bu  the  OourtJ 

1.  MUHICIVAI,    COBPORATIOIIS    <=3lll(4)— Oa- 
BINAWCB— PAEWAI,  INVAJUDITT— BirTECT. 

Unless  the  invalid  pert  of  a  city  ordinance 
is  BO  clearly  severable  from  the  valid  portions 
thereof  that  it  would  be  presumed  that  tibe  law- 
making body  would  have  passed  the  valid  por- 
tion without  the  invalid,  the  «i.tire  onlinaaee 
must  be  held  to  be  void. 

[Ed.   Note.— For   other   cases,   see   Munidpal 
Corporations,  Cent  Dig.  ||  248-251.] 

2.  MUNICrPAL    COBPOKATIONB    «=»111(4)— Ob- 
DINANCE— LlCKNSK   TaX— PABTIAL   INVAUD- 

ITY — EFTECT. 

That  part  of  the  dty  ordinance  of  Oklahoma 
City  providing  for  levying  a  license  tax  upon 
merchant  auctioneers,  designated  as  section  812, 
which  attempts  to  exempt  from  the  general 
operation  of  the  ordinance  any  merchant  or 
other  person  who  has  resided  in  and  conducted  a 
business  in  Oklahoma  City,  etc.,  being  admit- 
tedly invalid,  the  balance  of  the  act  must  also 
be  held  invalid,  for  otherwise  a  class  of  mer- 
chants or  persons  would  be  subjected  to  the 
payment  of  a  license  tax  or  be  punidied  for 
nonpayment  whom  the  lawmaking  body  of  the 
city  did  not  intoid  to  be. 

[Kd.    Note.— For   other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  U  248-261.] 

Original  hal^eas  corpus  by  Louis  Ctordon 
against  W.  B.  Nichols,  Chief  of  Police  of  Ok- 
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laboma  Olty.    Writ  allowed,  aod  petitioner 
ordered  discharged. 

Morse  &  Standeven,  of  Oklahoma  City,  for 
petitioner.  B.  D.  Shear,  A.  T.  Boys,  and 
Frank  Watson,  all  of  Oklahoma  City,  for  re- 
spondent 

KANB,  0.  J.  This  la  an  original  applica- 
tion for  a  writ  of  habeas  corpus,  wherein 
Jjovia  Gordon  Is  petitioner  and  W.  B.  Nich- 
ols, dil^  of  police  of  Oklahoma  City,  Is  re- 
spondent. The  petitioner,  who  is  a  nonresi- 
dent of  this  city  and  state,  was  arrested  np- 
on  the  charge  of  having  violated  certain  or- 
dtnanoes  of  the  dty  pertaining  to  the  Uceos- 
lag  of  merchant  auctioneers,  and  thereupon 
commenced  this  proceeding  upon  the  theory 
that  his  arrest  and  subsequent  restraint  by 
the  chief  of  police  was  without  authority  of 
law,  for  the  reason  that  the  ordinance  pur- 
portfaig  to  provide  for  the  licensing  of  mer- 
diant  auetloneera  Is  void:  (1)  Because  it  is 
discriminatory,  allowing  certain  rights  and 
prlvil^es  to  residents  of  Oklahoma  City 
whldt  were  not  allowed  to  nonresidents;  (2) 
that  the  amount  of  the  license  tax,  to  wit, 
|25  per  day,  is  unreasonable  and  confisca- 
tory. 

As  the  first  ground  for  assault  upon  the 
ordinance  seems  to  us  to  be  well  taken.  It 
will  not  be  necessary  to  examine  the  second. 
Secaon  SSI,  Bev.  Laws  OkL  1910,  provides: 

"The  city  council  shall  have  authority  tx>  levy 
and  ocdlect  a  license  tax  on  auctioneeis :  *  *  * 
Provided,  however,  that  all  actentific  and  literary 
lectures  and  entertainments  shall  be  exempt 
from  taxation,  and  also  all  concerts  and  nuuical 
or  other  entertainments  given  excloaively  by 
cidsMis  of  the  city." 

Pursuant  to  tills  section  of  Che  statute  and 
the  terms  of  its  charter,  the  dty  passed  ordi- 
nances which  provide,  in  effect,  that  no  per- 
son, firm,  or  corporation  shall  carry  on  any 
auction  room,  or  store  for  the  sale  of  goods, 
wares,  or  merchandise,  without  having  pro- 
cured a  license  aa  a  merchant  auctioneer; 
that  the  license  tax  for  a  merchant  auction- 
eer shall  be  $25  per  day  for  each  and  every 
working  day  said  auction  room  shall  be  apea 
for  the  sale  or  disposal  for  sale  of  goods  at 
auction  or  public  outcry ;  that  any  person  or 
corporation,  either  as  auctioneer,  owner, 
manager,  derk,  or  employ^,  who  shall  neg- 
lect any  of  the  duties  prescribed  herein,  or 
violate  any  of  the  provisions  of  this  ordi- 
nance, shall,  upon  conviction,  for  eadi  and 
every  offense  t>e  punished  by  a  fine  of  not 
less  than  $20  nor  more  than  $100,  or  by  im- 
prisonment in  the  dty  jail  not  more  than  30 
days,  or  by  both  such  fine  or  imprisonment. 
AnoUier  provision,  section  842  of  said  ordi- 
nance^ provides  as  foUows: 

"Any  merchant  or  other  person  who  has  re- 
sided m  and  conducted  a  busineee  in  Oklahoma 
City  for  a  iperiod  of  six  months  next  preceding 
the  application  therefor,  and  who  has  paid  his 
regular  assessment  of  taxes  upon  his  stock  or 
business  for  the  year  last  paat  may  obtain  from 
the  mayor  of  Oklahoma  City  a  spedal  permit 
to  close  out  or  a^  at  public  auetioa  bis  at  that 


time  Bto6k  of  goods  without  paying  a  license  as 
merchant  auctioneer.  Provided,  that  the  pro- 
visions of  this  ordinance  shall  not  apply  to  or 
restrict  sales  (m  commission  of  secondhand  or 
used  farm  machinery  or  implements,  household 
goods,  furniture  and  kitchen  utensils  when  sold 
by  the  owner  thereof  or  a  duly  licensed  auc- 
tioneer," 

[1]  The  merchandise  which  the  petitioner 
8ou{^t  to  dispose  of  as  a  merchant  auc- 
tioneer consisted  of  a  stock  of  Jewelry  pur- 
chased at  a  sale  held  pursuant  to  the  bank- 
ruptcy laws  of  the  United  States,  up<m  wtiich 
the  original  owner  had  paid  his  regular  as- 
sessment of  taxes  for  the  year  Ifist  past  It 
is  conceded  that  if  the  stodc  had  been  pur- 
chased in  precisely  the  same  drcumstances 
by  a  resident  merchant  or  any  person  who 
had  resided  in  and  conducted  a  business  in 
Oklahoma  City  for  the  period  of  six  mmths, 
such  person  could  have  disposed  of  it  as  a 
merchant  auctioneer  without  violating  the 
ordinance.  Counsel  for  respondemt  in  their 
brief  eilso  make  the  following  admission: 

"We  admit  that  secticm  842  is  void,  not  be- 
cause of  being  discriminatory,  but  because  it: 
First,  attempts  to  delegate  a  nondelegable  au- 
thority to  the  mayor,  which  pcnnt  seems  to  have 
been  overlooked  by  the  petiticmer.  It  is  funda- 
mental law  tiiat  legislative  or  judicial  function 
of  determining  whether  a  thing  is  or  is  not 
subject  to  a  tax  cannot  be  delegated  to  an  un- 
restricted individual's  offidal  discretion.  Sec- 
ond, attempts  to  provide  an  exemption  for  a  cer- 
tain kind  of  merchant,  which  exemption  is  un- 
authorized by  section  581  of  the  Revised  Laws 
of  1910,  which  says:  'Provided,  however,  that 
all  scientific  and  literary  lectures  and  entertain- 
ments shall  be  exempt  from  taxation,  and  also  all 
concerts  and  musical  or  other  entertainments 
given  exclusively  by  citizens  of  the  dty.'  The 
well-established  law  of  statutory  construction 
lays  down  the  rule  that  an  exception  or  proviso 
is  exclusive.  Therefore  this  exemption  as  pro- 
vided is  exclusive  of  all  other  exemptions,  and 
in  attempting  to  provide  therefor  the  board  of 
commissioners  have  dearly  exceeded  their  au- 
thority." 

It  seems  to  us  that  this  admission  virtual- 
ly disposes  of  the  case  in  favor  of  the  peti- 
tioner. There  is  no  merit  in  the  contention 
that  the  admittedly  invalid  section  is  so  sepa- 
rable and  independent  of  the  valid  provisious 
of  the  ordinance  that  it  can  be  eliminated 
without  defeating  the  object  of  the  ordi- 
nance, and  therefore  the  valid  part  may 
stand  notwithstanding  the  invalidity  of  sec- 
tion 842,  supra.  The  rule  is  laid  down  by 
Judge  Dillon  in  his  work  on  Munidpal  Cor- 
porations, I  647  (5th  Ed.)  as  follows: 

"If  part  of  a  by-law  is  void,  other  essential 
and  connected  part  of  the  same  by-law  is  also 
void;  but  it  must  be  essential  and  connected  to 
have  this  effect.    •    •    •  " 

[2]  It  is  obvious  that  If  section  842  of  the 
ordinance  Is  eliminated  as  invalid,  the  act  as 
It  stands  wUI  apply  to  a  resident  merchant 
or  any  other  person  who  has  resided  in  and 
conducted  a  business  in  Oklahoma  City  for  a 
period  of  six  mouths,  and  that  those  dasses 
would  in  that  way  be  readied  and  fined, 
when  the  legislative  authority  of  the  dty  evi- 
dently intended  that  they  should  be  regarded 
ag  not  offendius  against  the  law,  erfin  if  they^ 
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disposed  of  merchandise  as  merchant  auc- 
tioneers In  the  same  drcnmstanees  disclosed 
by  the  record  before  us.  Therefore  the  en- 
tire ordinance  must  be  dedaied  tnvalld,  In 
order  to  avoid  contravening  the  latent  of  the 
legislative  department  of  the  dty  by  sub- 
jecting to  the  penal  proylsions  thereof  a 
class  of  persons  which  they  clearly  Intended 
to  exempt  from  the  payment  of  the  license 
tax. 

The  applicable  rule  is  so  well  established 
that  the  citation  of  authorities  in  its  support 
is  superfluous,  but  we  think  a  few  cases  dis- 
closing the  reason  for  the  rule  and  its  prop- 
er ai^Iicatlon  to  a  given  state  of  facts  may 
be  cited  with  profit.  ▲  valuable  authority 
for  this  purpose  Is  the  leading  case  of 
Spralgue  v.  Thompson,  118  U.  S.  96,  «  Sup. 
Ct.  988,  30  Ia  Bd.  115.  Spralgue  was  one  of 
the  owners  of  the  steamer  Saxon  against 
whom  niompBon  had  instituted  proceedings 
in  the  state  courts  of  Georgia  to  recover 
pilotage  charges,  miompscm  was  a  licensed 
pilot  whose  services  were  refused  by  the 
steamer.  The  laws  of  Georgia  provided  that 
all  vessels  engaged  in  coastwise  trade  should 
pay  certain  pilot  charges  and  port  duties,  ex- 
cept such  vessels  as  should  ply  between 
Georgia  ports  or  between  the  Georgia  ports 
and  those  of  E^orlda  or  South  Carolina.  The 
Supreme  Court  of  Georgia  (69  Ga.  409,  47 
Am.  Rep.  760)  held  that  the  exemption  of 
these  vessels  was  void  as  contravening  the 
act  of  Congress  (section  4237,  R.  S.  [U.  S. 
Comp.  St  1916,  f  7983])  which  provided  that 
there  should  be  no  discrimination  in  the  mat- 
ter of  pilot  charges,  but  that  the  remainder 
of  the  act  would  not  be  invalidated  by  rea- 
son of  this  exception.  On  writ  of  error  to 
the  Supreme  Court  of  the  United  States  the 
case  was  reversed,  and  the  whole  act  was 
declared  invalid.  In  that  case,  as  in  the  case 
at  bar,  counsel  ccmtended  that  the  valid 
parts  of  the  law  were  not  necessarily  depend- 
ent upon  the  void  provision  thereof,  and 
therefore  the  valid  part  should  be  permitted 
to  stand.  Mr.  Justice  Mattliews,  who  deliv- 
ered the  opinion  for  the  court,  in  answering 
this  contention,  says: 

"But  the  insuperable  difficulty  with  the  ap- 
plicadon  of  that  principle  of  construction  to 
the  present  Instance  is  that  by  rejecting  the  ex- 
ceptionB  intended  by  the  Legislature  of  Geor- 
gia the  statute  is  made  to  enact  what  confessed- 
13  the  L^islature  never  meant  It  confers  upon 
the  statute  a  po^tive  operation  beyond  the  leg- 
islative intent  and  beyond  what  any  one  can 
say  it  would  have  enacted  in  view  of  the  il- 
legality of  the  exceptions." 

A  similar  contention  was  answered  by  Mr. 
Justice  Harlan  in  Union  Sewer-Plpe  Co.  v. 
Connelly  (C.  C.)  99  Fed.  354;  Connolly  v. 
Union  Sewer  Pipe  Co.,  185  U.  S.  540,  22  Sup. 
Ct  431,  46  L.  Ed.  679,  as  follows: 

"If  the  latter  section  be  eliminated  as  un- 
constitutional, then  the  art,  if  it  stands,  will  ap- 
ply to  agriculturalists  and  Uve  stock  dealers. 
Those  classes  would,  in  that  way,  be  reached  and 
fined,  when  evidently  the  Legislature  intended 


tiuit  tiwy  8bo«ld  not  b*  ressTded  as  offendias 

against  the  law,  even  if  they  did  combine  tbeir 
capital,  skill,  or  acts  in  respect  of  their  prod- 
ucts or  stock  in  band.  Looking,  then,  at  all  tb« 
sections  together,  we  must  heia  that  the  liCsis- 
lature  would  not  have  entered  upon  or  continned 
the  policy  indicated  by  the  statute  unless  agricul- 
turalists and  live  stock  dealers  were  exdoded 
from  its  operation,  and  thereby  protected  from 
proeecutlon." 

An  authority  moi«  nearly  analogoos  in  its 
facts  is  Ames  v.  People,  26  Cola  608.  55  Paa 
726.  The  statute  there  provided  in  effect 
that  no  auctioneer  or  other  person  shall  a^ 
without  a  license,  bnt  exempts  from  its  oper- 
ation merchants  who  pay  an  annual  tax  upon 
merchandise  assessed  according  to  the  rev- 
enue laws  of  the  state.  The  Suprane  Oonxt 
held  the  proviso  invalid,  whereupon  the  ques- 
tion arose  as  to  the  vaUdlty  of  the  balance 
of  the  act  The  court,  In  passing  upon  this 
question,  says: 

"Section  2823,  without'  the  proviso,  was  en- 
acted by  the  territorial  I^slature  in  1881. 
Sections  2828  and  2829  were  passed  at  the  same 
time.    In  1862  the  proviso  was  added  to  section 

2828,  wherry  under  this  section  as  thus  amend- 
ed, all  persons  exc^t  those  dealing  in  specified 
classes  of  merchandise  are  lequired  to  take  out 
a  license.  By  section  2828  a  penalty  is  pro- 
vided for  a  failure  to  obtain  such  license,  while 
by  section  2829  there  is  a  further  limitation  of 
the  persMts  who  are  subject  to  such  license.  So 
that  it  requires  a  constructioDL  of  these  sectioiia 
as  a  whole  in  order  to  ascertain  what  persons 
are  subjert  to  a  license,  and  they  are  therefore 
so  inseparably  connected  in  substance,  and  in- 
terdependent, that  one  qualifies  the  other,  and 
they  must  be  read  together  for  the  parpoee  of 
ascertaining  the  intent  of  the  Legislature^  and 
their  legal  effect  upon  the  rights  of  plaiatifEs  in 
error,  under  the  eetabUsbed  facts  in  this  case; 
fotr,  unless  so  read,  or  if  eith^  section  2823  or 

2829,  or  both,  should  be  rejected,  persons  would 
be  subjected  to  a  license  whom  the  Legislature 
did  not  intend  rtiould  be." 

Comanche  Light  &  Power  Co.  v.  Nix,  156 
Pac.  293,  not  yet  officially  reported,  is  also  in 
point  to  the  same  effect 

Looking,  then,  to  all  the  sections  of  the  or- 
dinance together,  we  must  hold  that  the 
eUmtnation  of  section  842  confers  upon  the 
act  a  positive  operation  beyond  the  legisla- 
tive Intent,  and  beyond  what  any  one  can 
say  would  have  been  enacted  in  view  of  the 
illegality  of  the  part  thereof  whlcb  seeks  to 
exempt  resident  merchants  from  its  opera- 
tion. 

The  writ  of  habeas  corpus  is  therefore  al- 
lowed, and  the  petitioner  ordered  discharged. 
All  the  Justices  concur. 


In  re  OARTWRIGHT.    (No.  7ei5w) 

(Supreme  Court  of  Oklahoma.     July  26,  1916L 
Rehearing  Denied  May  22,  1017.) 

(Byllabu$  hn  iht  Court.) 
APPBAIi  and   GrKOB  «=s»151(e)  —  SOIMTT  OH 

Bond— HiQHT  or  Appeai. 
The  surety  on  the  bond  of  a  guardian,  when 
aggrieved,  may  appeal  to  the  district  court  from 


«S9For  otbac  oases  m«  same  topic  and  KBY-NUliBBB  to  all  Kv-Numtxrad  Dliiaato  sad  IndaxM 

Digitized  by' 


Google 


OU.) 


m  BE  OARTWWGHT 


1149 


a  decree  of  the  coanty  court  settUnK  the  final 
account  of  the  snardian. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  g|  951.  9K2.] 

Commiflsioiiers'  Opinion,  Diyision  No.  4. 
Error  from  District  Oonrt,  Mcintosh  Oonnty; 
R.  W.  HiggtDs,  Judge. 

The  Soatbwestan  Surety  Insurance  Com- 
pany, snrety  on  the  bond  of  King  Walton, 
as  guardian  of  Charlie  Cartwrlght,  appeals 
from  a  Judgment  of  the  district  court,  dis- 
misslag  an  appeal  from  the  probate  conrt, 
dlsapprOTlng  certain  items  claimed  as  credits 
by  the  gaaiUlan.    Reversed. 

Kent  y.  Oay,  of  McAlester,  for  appellant. 
C.  H.  Tolly,  of  Bafavla,  for  appellee. 

EDWARDS,  O.  One  King  Walton  was 
guardian  for  Charlie  Cartwright,  a  minor. 
The  Southwestern  Snrety  Insurance  Com- 
pany was  surety  on  said  Walton's  guardlan>- 
Bhlp  bond.  In  1913  the  probate  court  remov- 
ed the  said  Walton  as  guardian  and  ordered 
blm  to  file  his  final  report.  The  final  report 
was  filed,  the  hearing  thereon  had,  the 
resignation  ot  the  said  Walton  accepted,  and 
another  guardian  appointed  for  the  minor. 
Ulion  hearing  of  such  final  report  the  court 
disapproveU  certain  items  aggregating 
W48.18  dalmed  as  credits  by  the  said  Wal- 
tc«,  as  guardian.  The  surety  on  tbe  guardi- 
anship bond  appealed  from  said  order  disap- 
proving said  Items  to  tbe  district  court. 
The  guardian  appointed  subsequently  to  the 
removal  or  reaignatlon  of  Walton  filed  In  the 
district  coort  a  motion  to  dlmnlss  the  appeal, 
asidgning  as  a  reason  that  the  court  ha^d  no 
Jurisdiction  of  the  aiveal  as  takoi  by  the 
plaintiff,  for  tbe  reason  that  the  Southwest- 
em  Surety  Insurance  Company  had  no  pow- 
er or  authority  at  law  to  appeal  from  the 
order  or  decree  complained  of,  which  motion 
was  by  the  court  sustained  and  the  appeal 
dismissed.  From  the  order  dismissing  the 
appeal  the  said  Southwestern  Surety  Insur- 
ance Company  appealed  to  this  court.  In 
a  decision  of  this  cause  it  must  be  determin- 
ed whether  or  not  the  surety,  upon  a  guard- 
ianship bond,  though  not  a  party  to  tbe  ac- 
tion, may  appeal  from  an  order  of  the  coun- 
ty court  approving  or  disapproving  the  final 
report  of  tbe  guardian. 

Tbe  statutory  provisions  In  regard  to  this 
are  as  follows: 

Section  6S01,  Revised  Laws  1910: 

"An  appeal  may  be  talien  to  the  district  court 
from  a  judgment,  decree  or  order  of  the  county 
court.    ♦    •    • 

"Sixth.  Settling  an  account  ot  as  ezecutw, 
or  administrator  or  guardian." 

Section  6602: 

"Any  party  aggrieved  may  appeal  as  afore- 
said, except  where  the  decree  or  order  of  which 
he  complains,  was  rendered  or  made  upon  iila 
default.'' 

Section  6508: 

"A  person  interested  in  the  estate  or  fands 
affected  by  the  decree  or  order,  who  was  not  a 
party  to  the  special  proceeding  in  which  it  was 


made,  tut  who  was  entitled  by  law  to  be  heard 
tlierem,  upon  his  applicatiixt,  or  who  has  ac- 
quired, since  the  decree  or  order  was  made,  a 
right  or  interest  which  would  have  entitled  liim 
to  be  heard,  if  it  has  been  previously  acquired, 
may  appeal  as  prescribed  in  this  article.  The 
facts  which  entitle  such  ^person  to  appeat  must 
be  shown  by  an  affidavit  which  must  he  filed 
with  the  notice  of  appeal." 

It  Is  well  settled  that  the  final  settlement 
of  a  guardian's  account  had  In  the  county 
court  Is  conclusive  upon  the  sureties  on  a 
guardian's  bond,  regardless  of  whether  or 
not  they  were  parties  to  the  proceeding. 
Soothern  Surety  Co.  v.  Bumey,  34  OM.  562, 
126  Pac.  748,  43  L.  R.  A.  (N.  S.)  308;  Title 
Guaranty  &  Snrety  Co.  v.  SMnker,  35  Olil. 
128,  128  Pac.  696;  Henry  v.  Melton,  46  Okl. 
278, 148  Pac.  730.  And  If  and)  order  becomes 
final,  the  sureties  must  pey  tbe  amount 
found  due  in  case  the  principal  defaults.  In 
the  case  of  Swaclchamer  v.  Kline's  Adm'r,  25 
N.  J.  Eq.  503,  It  is  said : 

"A  party  aggrieved  is  one  whose  pecuniary  in- 
terest is  directly  affected  by  the  decree;  one 
whose  right  of  property  may  be  established  or 
divested  by  the  decree." 

Avid  in  Farrar  v.  Parker,  85  Mass.  (3  Allen) 
666,  the  court  discussed  this  pnqKtsltlon  at 
some  length,  and  says : 

"In  the  present  case,  it  is  obvious  that  the 
decree  deeply  affects  the  rights  of  the  appellants. 
It  fixes  the  amount  of  property  of  the  ward  in 
the  hands  of  his  late  guardian.  The  guardian 
having  died  insolvent,  his  estate  cannot  be  re- 
lied on  to  discharge  his  indebtedness  as  guard- 
ian. The  sureties  are  directly  liable  upon 
their  bond ;  and  the  amount  of  this  liability  is 
fixed  by  the  decree  of  the  judge  of  probate,  un- 
less the  same  can  be  revised  upon  an  appeal." 

The  facta  In  the  latter  case  are  not  en- 
tirely similar  to  the  case  at  bar,  but  the 
principle  it  annoonces  is  In  p<^t  In  the 
case  of  Moulding  v.  Wllhartz,  160  111.  422,  48 
N.  E.  189,  the  conrt  holds: 

"In  an  action  on  an  assigaee's  bond,  the 
sureties  are  concluded  by  the  findings  of  the 
county  court  as  to  the  amount  unaccounted  for 
that  came  into  his  hands,  and  which  he  was 
ordered  to  pay  over,  no  appeal  bein^  taken 
therefrom,  since  they  had  an  interest  in  such 
order,  were  'aggrieved'  thereby,  and  were  enti- 
tled to  appeal  from  it." 

In  Calhoun  'v.  Gray,  150  Mo.  Ak).  591,  X31 
S.  W.  478,  the  court  discussed  the  liability 
of  sureties  upon  bonds  at  some  length.  In- 
cluding bonds  of  tbe  kind  Involved  In  this 
action,  and  holds  that  a  sarety  on  the  cost 
bond  may  file  a  motion  to  retax  the  costs, 
though  not  mentioned  in  the  Judgment,  and 
may  appeal  from  tbe  Ju'dgment  against  the 
principal  alone  as  being  aggrieved  by  sucb 
Judgment.  And  in  the  case  of  Mertz  v. 
MdUhop,  117  111.  App.  77.  it  is  held  that: 

"A  surety  upon  a  guardian's  bond  may  ap- 
peal from  an  order  restating  the  account  of  his 
principal  as  guardian  of  a  minor." 

There  are  numerous  other  holdings  of  like 
effect  Since  tbe  sureties  upon  tbe  g^ia-rd- 
lan's  bond  are  bound  by  the  order  of  the 
county  court  settling  the  final  account  ot  the 
guardian.  It  is  evident  that  the  protection  af- 
forded a  surety  is  somewhat  meager,  as  he 
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may  not,  In  tbe  absence  of  fraad,  reellst  his 
liability  upon  the  bond,  or  question  the  cor- 
rectness of  the  account  or  the  order  of  the 
court  thereon,  unless  the  law  gives  him  the 
right  of  appeal.  In  our  Judgment  a  proper 
construction  of  the  statutes  above  referred  to 
does  give  the  surety  a  right  to  appeal  from 
orders  of  the  eounty  court  allowing  or  dis- 
allowing the  itnal  account  of  the  guardian  or 
particular  Items  thereof. 

Tbe  Judgment  will  be  reversed,  with  In- 
structions to  the  lower  court  to  proceed  In 
conformity  with  this  opinion. 

FEB  CURIAM.    Adopted  in  whole. 


SHAW  V.  DICKINSON.     (No.  7308.) 

(Supreme  (3«urt  of  Oklahoma.    Jan.  16,  1917. 
Bdiearlng  Denied  May  22,  1917.) 

(BffUabut  ly  the  Court.) 

1.  IjDOTATIon  or  Actions  <S=>2(1)  —  What 
Law  GovBBMa— CoNTitAcn'. 

As  a  general  rule,  since  statutes  of  limita- 
tion affect  the  remedy  only,  an  action  on  con- 
tract is  governed  by  the  statutes  ot  limitation 
of  the  forum,  and  not  by  the  lex  loci  contractus, 
nor  tbe  lex  domicilii. 

[Bd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  SI  4,  6.] 

2.  LlKITATION     OF     ACTIONS     <S=»18T— NOT»— 

Ba*  or  Statute— Btjkdeh  of  Pboof. 
In  an  action  upon  a  promissorr  note,  whidi 
upon  its  face  shows  that  it  is  barred  by  the  stat- 
utes of  limitation  of  this  state,  and  to  whkA 
the  defendant  had  pleaded  such  statutes  as  a 
bar,  the  burden  is  upon  plaintiff  to  l^ad  and 
prove  tects  relieving  audi  action  from  the  bar 
of  the  statutes  of  limitation. 

[Bd.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |  696.] 

3.  Limitation  of  Actions  «=»  187  —  Note — 
rbsidb5ci. 

In  an  action  upon  a  promissory  note  execut- 
ed in  the  state  or  Ohio,  whidi,  upon  its  face, 
appeals  to  be  barred  by  the  statutes  of  limita- 
tion of  this  state,  and  to  whidi  action  defendant 
pleaded  the  statutes  of  limitati(Hi  of  Oklahoma 
as  a  bar,  it  is  not  sufficient  fM'  plaintiff  to  plead 
and  prove  that  such  action  has  not  been  barred 
in  the  state  of  Ohio,  and  that  defendant  was  a 
resident  of  the  state  of  Ohio;  but  it  must  be 
made  to  appear  by  pleading  and  proof  that  the 
defendant  had  not  b«»n  witmn  the  state  of  Okla- 
homa a  sufficient  time  to  bar  said  action  under 
our  statutes  of  limitatiiHi. 

[Bd.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent.  Dig.  §  696.] 

Commissioners'  Opinion,  Division  No.  1. 
S%rror  from  District  Coart,  Tulsa  County; 
M.  A.  Bre<^enridge,  Judge. 

Action  by  Joseph  J.  Dickinson  against 
Thos.  B.  Shaw.  From  a  Judgment  for  plaln- 
tur,  defendant  brings  error.  Reversed  and 
remanded,  with  directions  to  reader  Judg- 
ment for  defendant 

IDdwln  B.  Perry  and  Roy  B.  Poe,  both  of 
Tulsa,  for  plaintiff  in  error.  BandoUih,  Ha- 
ver &  Shirk  and  Blton  B.  Hunt,  all  of  Tulsa, 
tot  defendant  in  error. 


BUMMONS,  O.  This  action  •was  com- 
menced in  the  superior  court  at  Tulsa  on 
March  23,  1914,  by  the  defendant  in  error, 
hereinafter  called  plaintiff,  against  the  plain- 
tiff in  error,  hereinafter  called  defendant,  to 
recover  on  a  promissory  note,  dated  October 
2,  189S,  due  one  year  after  date.  Plaintiff 
alleged  that  said  note  was  executed  and  de- 
livered In  the  state  of  Ohio,  and  that  at  tbe 
time  of  its  execution  and  d^very  both  plain- 
tiff and  defendant  were  resldeota  of  tbe 
state  of  Ohio.  Plaintiff  further  pleads  that 
at  said  time,  and  at  all  times  since  said  date, 
the  statutes  of  limitation  in  force  in  tbe 
state  of  Ohio  provided  a  limitation  of  15 
years  in  actions  upon  contracts  or  promises 
in  writing.  The  defendant  answered,  specif- 
ically denying  that  said  note  was  executed 
and  delivered  in  the  state  of  Ohio,  or  that  at 
the  time  of  the  execution  of  said  note  that 
plaintiff  and  defendant  were  residents  of  tbe 
state  of  Ohio.  Defendant  further  pleaded 
tbe  statutes  of  limitation  of  the  state  ot 
Oklahoma  (section  4657,  Laws  1910)  as  a  bar 
to  said  action.  At  the  trial  It  was  admitted 
that  the  statutes  of  limitation  in  Ohio,  for 
promissory  notes,  provided  a  Itmitation  of 
16  years. 

Plaintiff  was  the  <mly  witness  called  In  his 
b^ialf,  and  Identified  tbe  note  here  in  con- 
troversy, and  the  same  was  offered  In  evi- 
dence. Plaintiff's  testimony,  which  was  all 
of  the  testimony  as  to  the  residence  ot  de- 
fendant, was  as  follows: 

"Q.  Are  you  acquainted  with  the  defendant 
Thos.  B.  Shaw?  A.  Tea,  sir;  I  am.  Q.  How 
long  have  you  known  him?  A.  Twenty-eight 
years.  Q.  Where  did  he  live  before  he  came  to 
Oklahoma?  A.  Lima,  Ohio.  Q.  Too  know 
what  he  did  there?  A.  He  was  a  lawyer,  prac- 
ticed law  and  dealt  in  farms  and  real  estate 
mortgage  loans,  representing  a  oampany  I  was 
connected  with." 

At  the  condnsion  of  plaintiff's  testtmooy, 
the  defendant  demurred  to  the  evidence, 
which  demurrer  was  overruled  by  the  court. 
Defendant  excepted  to  the  ruling,  and  rest- 
ed without  offering  evidence.  Both  plaintUf 
and  defendant  then  moved  the  court  for  In- 
structed verdicts.  The  court  overruled  the 
motion,  of  the  defendant,  and  sustained  the 
motion  of  plaintiff,  and  directed  tbe  Jury  to 
return  a  verdict  for  the  plaintiff  for  tbe 
face  of  the  note  and  interest,  which  was 
done.  Defendant  In  due  time  moved  for  a 
new  trial,  which  motion  was  by  the  court 
overruled,  and  Judgment  was  rendered  upon 
the  verdict.  The  defendant,  having  excepted 
to  the  ruling  of  tbe  court,  brings  this  pro- 
ceeding in  error  to  reverse  tbe  Judgment  ot 
the  court  below. 

The  first  assignment  of  error  presented  in 
the  brief  of  defendant  assigns  the  overruling 
of  bis  demurrer  to  the  evidence  as  error. 

[1,  2]  As  a  general  rule,  since  statutes  of 
limltatloQ  affect  the  remedy  only,  an  action 
on  a  ccmtract  is  governed  by  tbe  statutes  of 
limitation  of  the  forum,  and  not  by  the  lex 
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lod  contractus,  nor  by  tbe  -  I»z  d(»iilcUU. 
Galer  &  Stroh  Millinery  Co.  v.  Hllllker,  152 
Pac.  410.  Tills  being  the  case,  tbe  qaeatlon 
of  whether  or  not  plaintiff's  cause  of  action 
was  barred  must  be  determined  by  the  laws 
of  Oklahoma.  It  seems  clear  that  In  this 
case  the  petldoo  of  tbe  lAalntlff  shows  on  its 
face  that  his  cause  of  action  was  barred  by 
onr  statutes  of  limitation,  and  defendant 
having  pleaded  soch  bar,  it  was  Incumbent 
on  plaintiff  to  plead  and  prove  facts  suffi- 
cient to  take  his  cause  of  action  out  of  the 
bar  of  tbe  statute.  SectlMi  4660  of  Berlsed 
Laws  of  1910  provides  as  follows: 

"If,  when  a  cause  of  action  accrues  against 
a  person,  he  be  out  of  the  state,  or  has  ab- 
sconded or  coaoealed  himself,  the  period  limited 
for  tbe  commencement  of  the  action  shall  not 
beg^  to  run  until  he  comes  into  the  state,  or 
while  he  is  so  absoonded  (m:  concealed ;  and  if, 
after  the  cause  of  action  accrues,  he  depart 
from  the  state,  or  abscond,  or  conceal  himself, 
the  time  of  his  absence  or  concealment  shall  not 
be  computed  as  any  part  of  the  period  within 
whidi  the  actlMi  must  be  brought. 

This  court.  In  tbe  case  of  Yanaeloos  v.  Mc- 
Cletlan,  157  Pac.  923,  tn  applying  this  prori- 
slon  of  our  statutes  to  a  state  of  facts  very 
almilar  to  the  facta  in  the  case  at  bar,  says: 

"The  statute  deariy  makes  tbe  personal  ab- 
sence of  the  debtor  toe  test,  and  not  the  ^ace 
of  his  residence.  Upon  its  face  this  note  show- 
ed that  it  was  barred  by  the  statute  of  limita- 
tion. It  was  more  than  18  years  old,  and  ma- 
tured 12  mcwths  after  it  was  made ;  and,  when 
the  defendant  ehaUmged  the  {daintiff's  right  to 
recover  upon  this  instrument,  the  burden  was 
upon  the  plaintiif  to  show  that  he  had  come 
into  court  with  an  instrument  upon  which  he 
was  entitled  to  recover." 

Oommisslonsr  Brett,  wbo  wrote  the  opin- 
ion of  tbe  court,  cites  the  case  of  Hoggett 
r.  Ekuerson,  8  Kan.  262,  in  which  case  It  1b 
said: 

"PlaintifDs  further  aver  that  defendant  has 
only  been  a  resident  of  Kansas  three  years  last 
past.  This  is  not  enough  to  take  the  notes  out 
of  the  statute.  The  language  of  secticm  21  of 
our  Code  is:  'If  when  a  cause  of  action  accrues 
against  a  pevson,  he  be  out  of  the  state,  or  has 
absconded,  or  concealed  himsdf,  the  period  lim- 
ited for  the  commencement  of  the  action  shall 
not  begin  to  run  until  he  comes  into  the  state, 
or  while  he  is  so  abscmided  or  concealed.'  'Be 
out  of  the  state,'  not  reside  but  of  the  state. 
The  question  is  not  one  of  domicile,  but  of  per- 
sonal presence.  A  party  may  reside  in  Illinois, 
and  yet  spend  more  than  half  his  time  in  Kan- 
saa  An  alleeatitm  that  a  party  'has  only  been 
a  resident  of  Kansas  three  years  last  past' 
throws  no  light  upon  the  question  of  his  pres- 
ence in  or  absence  from  the  state  during  the 
years  prior  thereto." 

[3]  The  Btatntes  of  limitation  of  Okla- 
homa begiin  to  run  against  plaintiff's  cause 
of  action  when  the  defendant  came  to  Okla- 
bmna,  and  tbe  cause  of  action  would  be  bar- 
red under  our  statutes  if  the  defendant  had 
been  in  Oklahoma  for  a  period  of  5  years 
before  the  commeocement  of  tbe  action. 
Kicbardson  v.  Mackey,  4  OkL  328,  46  Pac. 
546;  Doughty  v.  Funk,  15  Okl.  643,  84  Pac. 
484,  4  U  B.  A.  (N.  S.)  1029. 

The  petition  of  the  plaintiff  and  his  evi- 


dence wly  shows  that  the  defendant  execut- 
ed the  note  in  Ohio  and  resided  in  Ohio  un- 
til he  came  to  Oklahoma.  Ndtber  the  peti- 
tion nor  the  evidence  of  plaintiff  were  suffi- 
cient to  show  that  defendant  had  not  be&n 
in  Oklahoma  more  than  5  years  before  the 
cmnmencemeut  of  this  action ;  and  upon  the 
authority  of  Vanselous  v.  XlcClellan,  supra, 
this  was  Insufficient  to  establish  his  cause  of 
action.  The  trial  court  therefore  erred  in 
overruling  the  demurrer  of  tbe  defendant  to 
the  evidence. 

The  Judgment  of  the  court  beiow  should  be 
reversed,  and  this  cause  remanded,  with  dl- 
rectiwis  to  the  tr(al  court  to  render  Judg- 
ment for  defendant 

PBR  CUBIAM.    Adopted  In  whole. 


WAIJ^BIB  V.  STATE.     (No.  A-2634.) 

(Criminal  Qourt  of  Appeals  ot  Oklahoma. 

May  26,  1917.) 

(Syllabut  by  Editorial  Btalf.) 

CKnaRAi.  Law  «=628(5)— Tbial— Isdobsino 

Nakjes  of  Witnesses. 
Where  a  county  attorney,  after  trial  be- 
gan, showed  that  he  had  learned  of  another  wit- 
ness whom  he  did  not  know  of  before,  leave  to 
indorse  the  name  of  such  witness  on  the  informa- 
tion and  to  permit  him  to  testify  might  be  grant- 
ed by  the  court  in  its  discretion. 

[Kd.  Note.— For  other  cases,  see  Oriminal 
Uw,  Oent  Dig,  H  1413, 1414.1 

Appeal  from  County  Court,  Oklahoma 
County;  Wm.  H.  Swick,  Judge. 

E.  W.  Waller  was  convicted  for  selling  a 
half  pint  of  whisky  to  one  Glen  Cowden,  and 
smtenced  to  a  fine  <tf  $100  and  Imprisonment 
in  tbe  county  Jail  tas  60  days,  and  appeals. 
Affirmed. 

Ledrue  Guthrie,  of  Oklahoma  Olty,  for 
plaintiff  in  error.  S.  P.  Freeling,  Atty.  Gen., 
and  R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

PBR  CURIAM.  Two  alleged  errors  are 
relied  upon  for  reversal  of  this  Judgment: 
Blrst,  that  the  court  erred  In  permitting 
the  county  attorney  to  Indorse  the  name  of 
the  witness  Bocock  on  tbe  indlctmoit  after 
tbe  case  was  called  for  trial;  and,  second, 
that  the  evidence  Is  insufficient  to  sustain 
a  conviction. 

We  have  carefully  examined  this  record, 
and  find  that'  the  evidence,  although  con- 
flicting, is  sufficient  to  sustain  the  convic- 
tion if  the  Jury  believed  the  evidence  of  the 
prosecuting  witness  and  that  of  the  sheriff, 
Irrespective  of  the  evidence  of  the  witness 
Bocock,  whose  name  was  indorsed  on  the  in- 
formation after  the  case  bad  been  called 
for  trial.  7%e  prosecuting  witness  and 
sheriff,  M.  C.  Binion,  were  both  unimpeached 
and  appeared  to  be  credible  witnesses.  The 
prosecuting  witness  was  a  chiropractic  doctor 
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living  In  Oklahoma  City,  who  apparently  had 
no  malice  or  ill  will  against  the  defendant,  bnt 
was,  as  he  admitted,  interested  in  the 
enforcement  of  the  prohibitory  liquor  laws 
of  this  state.  We  also  find  from  an  exam- 
ination of  the  record  that  before  the  court 
permitted  the  county  attorney  to  Indorse 
the  name  of  the  witness  Bocock  upon  the 
Information  and  to  nse  him  up<Mi'  the  trial 
of  the  ease  the  county  attorney  disclosed 
facts  sufficient  to  put  himself  within  the  hold- 
ing of  this  court  In  the  case  of  Steen  r. 
State,  4  Okl.  Cr.  309,  111  Pac.  1097,  and  other 
cases  to  the  same  effect. 
The  judgment  Is  affirmed. 


lANCASTEB  T.  STATE.    (No.  A-2567.) 

(Oriminal  Court  of  Appeals  of  Oklahoma.    May 
24,  1»17.) 

(Syttaitig  ly  t\e  Court.) 

CxnoKAL  Law  «=>5G1(1)  —  Bvidznce  —  BUB- 

DKN  OF  Proov. 
The  burden  is  on  the  state  to  introduce 
proof  sufficient  to  establish  the  guUt  of  a  de- 
landant  who  la  being  tried  upon  a  criminal 
dULrge  beyond  a  reasonable  doubt;  and,  when 
this  is  not  done  and  when  all  the  proof  fails  to 
•0  establish  guilt,  a  judgment  Ot  convictioii 
should  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
I.«w,  Cent  Dig.  §  1267.] 

Appeal  from  District  Court,  Atoka  County ; 
E.  W.  Higglna,  Judge. 

Joe  Lancaster  was  convicted  of  larceny  of 
domestic   animals,  and  appeals.    Beversed. 

Ira  J.  Banta,  of  Atoka,  for  plaintiff  in  er- 
ror. B.  IfcMlllan,  Asst.  Atty.  Gen.,  for  tike 
State. 

ARMSTBONG,  J.  Joe  Lancaster  was  con- 
victed at  the  June,  1915,  term  of  the  district 
court  of  Atcdca  county,  on  a  charge  of  lar- 
ceny of  domestic  animals  and  adjudged  to 
eerre  five  years  In  the  state  penitentiary. 
The  information  barges  Lancaster  jointly 
with  BJd  Smith  with  the  larceny  of  a  black 
mare,  the  pr(«)erty  of  Charley  Chrl8t<^her. 
Separate  trials  were  had. 

The  proof  Indicates  that  Smith  lived  near 
Chockie  In  Atoka  county;  that  Christopher 
also  lived  near  the  same  place.  Lancaster 
lived  near  Canadian,  and  at  the  time  of  the 
alleged  larceny  was  Higaged  in  picking  cotton 
for  a  tenant  on  the  farm  of  J.  F.  Riley  near 
Canadian.  Lancaster  lived  in  a  tent  near 
or  adj<rfnlng  a  small  house  in  which  his 
brother,  Jess,  was  living.  Some  time  in  Oc- 
tober, 1914,  a  stranger  rode  up  to  the  camp 
and  nsked  for  feed  for  the  black  mare  in 
qoestlmi,  a  colt  and  a  young  mule.  Onie 
plaintiff  In  error,  Joe  Lancaster,  had  started 
to  wotlc.  His  brother,  Jess,  was  talking  to 
the  stranger  when  he  went  away.  Within  a 
day  or  two  a  deputy  sheriff  from  Atoka  went 
to  the  Laneaster  plaee,  and  in  a  oedar  flat 


near  by  found  flie  mare,  oolt,  and  young 
mul& 

Ed  Smith,  who  was  also  proisecoted  for  the 
theft,  was  aK>arently  in  possession  of  the 
stock.  No  one  ever  saw  them  In  the  posses- 
sion of  the  plaintiff  in  error,  Lancaster,  and 
no  one  testified  to  any  Incriminating  facta 
against  him  further  than  a  statement  by  the 
person  for  whom  he  was  working,  to  the  effect 
that  he  would  need  his  money  to  pay  Smltli 
tor  a  horse  which  he  expected  Smith  to  bring 
him.  Nothing  indicates  that  he  was  ever  in 
the  community  where  the  owner  of  the  black 
mare  lived,  or  that  be  ever  had  anything  to 
do  with  her  at  any  time.  None  of  the  state's 
witnesses  connected  Lancaster  with  the  theft 
directly  or  indirectly.  It  may  be  that  he  was 
Implicated  or  concerned  in  the  unlawful  tak- 
ing of  the  mare,  but  the  state  wholly  ftiiU  M 
prove  facts  capable  of  supporting  the  judg- 
ment of  conviction  upon  this  diarge.  The 
most  that  can  be  said  of  the  testimony  is  that 
it  generates  a  suspidcm  that  he  knew  some- 
thing concerning  the  transactioa.  This,  how- 
ever, does  not  warrant  the  sending  of  a  man 
to  prison  for  a  term  of  five  years,  or  any  oth- 
er term.  The  burden  is  on  the  state  to  prove 
beyond  a  reasonable  doubt  that  the  accused 
is  guilty  of  the  crime  charged.  Unless  this 
is  done,  the  verdict  and  judgment  of  guilty  is 
contrary  to  the  law  and  the  evidence. 

When  there  is  any  testimony  tending  rea- 
sonably to  establish  the  crime  charged,  the 
qilestlon  oC  sullt  or  Innocence  under  our 
practioe  is  for  the  jury  to  determine,  bat 
when  there  is  no  testimony  off^ed  or  om- 
sidered  by  the  jury  from  which  a  legitimate 
comdusion  of  guilt  can  bee  drawn,  then  It  is 
the  duty  of  the  court  to  rerverse  the  judgment 
of  conviction  on  the  ground  that  the  same  Is 
oontrary  to  the  law  as  well  as  the  evldenea 

The  judgment  is  reversed. 

Mandate  is  directed  to  issae  fortliwlth. 

DOYLE,  P.  J.,  and  BR£rrT,  J^  concur. 


LEMLEY  V.  STATE.    (No.  A-2485.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jby 
29,  1917.) 

(Svllaiiu  by  th«  Oovrt.) 
CanoNAi.  Law  <S=>1162  — Apfbai.— Fithda- 

UENTAL  EBROB. 

When,  in  the  trial  of  a  criminal  case,  tlic 
proof  introduced  on  behalf  of  the  state  over- 
whdmingly  establishes  the  guilt  of  the  accused, 
and  when  the  testimony  of  tlio  accused  hiin.«elf 
is  insufficient  to  justity  the  criminal  conduct 
complained  of,  only  fundamental  error  will  be 
considered  on  appeal. 

[Ed.  Note.— For  other  caaes,  see  Oiminal 
Iaw,  Cent  Dig.  J  3086.1 

Error  from  District  Court,  Sequoyah  Coun- 
ty;  John  H.  Pltchford,  Judge. 

B.  L.  Lnnley  was  convicted  of  an  assaalt 
with  a  dangerous  weapon  with  Intent  to  do 
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bodily  barm,  wltbout  JuBtiflable  cansev  anid 
he  brings  error.    Affirmed. 

Frye  &  Frye,  of  Sallisaw,  for  plaintiff  In 
error.  B.  McMillan,  Asst  Atty.  Oen.,  for  the 
State. 

AHMSTRONG,  J.  The  plaintlfl  In  error, 
B.  li.  Lemley,  was  tried  at  the  December, 
1&14,  term  of  the  district  court  of  Sequoyah 
county,  upon  a  charge  of  assault  with  Intent 
to  Uil,  and  convicted  of  assault  with  a  sharp 
and  dangerous  weapon,  with  intent  to  do 
bodily  harm,  without  Justifiable  or  excusable 
cause,  and  his  punishment  fixed  at  imprison- 
ment in  the  state  penitentiary  for  one  year. 

Tbe  information  charges  E.  L.  Lemley  with 
committing  an  assault  with  Intent  to  kill  Ora 
Green.  The  trouble  occurred  at  a  neighbor- 
hood schoolhouse  near  Pawpaw,  in  Sequoyah 
county.  It  appears  that  the  building  was  us- 
ed Jointly  for  school  and  church  purposes; 
that  various  religious  denominations  us^  the 
building  as  a  church;  that  in  September, 
1914,  a  Christian  preacher,  who  is  referred 
to  in  the  testimony  as  a  CampbelUte,  was 
conducting  services  at  this  schoolhouse. 
Plaintiff  in  error,  Lemley,  ai^ears  to  be  a 
mttuber  of  some  other  church  which  pro- 
mulgates the  doctrine  of  Holy  Sanctification. 
The  OampbelUte  preacher  had  announced 
that  he  would  deliver  a  sermon  on  "Holy 
Sanctification,"  and  apparently  was  proceed- 
ing to  do  so  in  first-class  order,  when  Lemley 
Interrupted  the  proceedings  and  began  to 
criticize  the  preacher's  conduct.  The  preadi- 
er  informeld  Ijemley  that  if  he  did  not  behave 
himself  he  would  have  him  taken  out  of  the 
hoose.  Lemley's  17  year  old  son  Joined  in 
the  controversy  and  told  the  preacher  that 
he  would  take  him  out  Neighbors  counseled 
with  the  Lemleys,  and  the  boy  finally  got 
up  and  left  the  hous&  On  the  outside  Ora 
Oreen  was  taking  care  of  his  small  children, 
when  young  Lemley  came  out  and  began  to 
curse  the  Campbellltes  in  general  and  the 
preacher  conducting  the  services  in.  particu- 
lar. The  testimony  shows  that  Green  is  not 
a  member  of  any  church,  but  "leans  towards 
the  OampbelUtes,"  as  he  puts  it  His  wife 
also  is  inclined  towards  the  Campbellltes. 
Following  some  remarks  made  by  young 
Lemley,  Qreen  knocked  him  down  with  his 
fist.  The  older  Lemley  learned  of  the  trouble 
and  came  on  to  the  scene,  used  some  rough 
language,  and  threatened  to  kUl  Green, 
and  approB<died  him  with  an  open  knife. 
Green  says  that  he  asked  him  to  fight  fair; 
that  he  approacdied  with  his  knife  open  and 
a  business  appearance  in  his  eye,  whereupon 
Green  started  to  run ;  that  the  two  Lemleys 
followed  him;  that  they  ran  around  the 
house  rapidly.  Other  witnesses  testifleQ  to 
the  same  facts;  that  he  (Green)  stepped  in 
a  hole  and  fell;  that  the  older  Lemley  got 
on  him  and  cut  him  severely  with  the  knife. 
A  young  man  named  Cherry  pulled  Lemley 
off  of  Greeo.  Considerable  language  was 
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used  to  oramection  with  the  trouble.  Xoung 
Lemley,  it  is  charged,  holloed  to  his  father  to 
catch  Green  and  that  he  would  cut  his  throat 
Green  seems  to  have  called  for  help.  When 
young  Cherry  pulled  Lemley  off  of  Gre«i, 
Lemley  stuck  his  knife  into  him  (Cherry), 
but  the  woimd  was  not  serious. 

Dr.  T.  W.  Collins,  a  local  physician,  tes- 
tified that  he  attended  Green  after  the 
trouble  fbr  several  weeks;  that  there  were 
two  wounds;  one  was  six  or  eight  inches 
long,  end  cut  very  deep  into  the  muscles  of 
the  arm,  and  barely  missed  severing  an 
artery;  that  there  was'  another  wound  about 
five  inches  long  and  an  inch  deep  in  the  1^. 

Lemley  himself  testified  that  he  was  a 
farmer  and  had  a  wife  and  six  children; 
that  he  went  to  church  on  the  night  of  the 
difficulty,  and  that  the  preacher  was  ridicul- 
ing holiness  and  reAd  certain  Scriptures  and 
skipped  yenea,  and  that  he  asked  him  to  read 
all  of  it,  and  the  preadier  advised  him  to 
shut  his  month  and  called  him  a  liar  and 
vilified  him ;  that  Tom  Walls  made  a  state- 
ment that  if  there  were  those  in  the  house 
who  did  not  want  to  hear  this  preacher  for 
them  to  go  outside;  that  he  started  out  and 
when  he  got  out  he  heaiti  the  boy  hollo, 
"Hurrah  for  the  Campb^lltes,"  and  that  a 
man  hit  him,  and  he  ran  around  the  house 
after  the  man,  and  the  boy  holloed,  "Catch 
him.  Papa;"  that  he  fell  <m  the  man,  and 
that  the  man  kicked  at  him  and  stmck  the 
knife;  that  he  had  nothing  against  Green 
and  bad  been  his  friend;  tltat  Green  threw 
up  his  arm,  and  Ite  struck  him  in  the  arm 
with  his  knife;  that  Elmer  Cherry  ran  up 
and  said,  "I  want  to  see  the  son  of  a  bitch 
that  will  Just  Jump  on  one;"  that  he  punch- 
ed Cbenvj  with  his  knife.  He  also  said  that 
he  never  swore  at  all  that  night,  and  that 
Ora  Green  never  spoke  a  word;  that  Just 
before  the  difficulty  he  testified  that  he  was 
sanctified,  but  was  In  a  passion  at  the  time 
of  the  trouble;  that  he  was  a  larger  man 
than  Green. 

Upon  this  testimony,  in  fact  upon  the  tes- 
timony of  the  plaintiff  in  error  himself,  the 
Jury  was  warranted  in  finding  him  guilty 
of  fissault  with  a  sharp  smd  dangerous  weap' 
on  with  Intent  to  do  bodily  harm,  without 
Justifiable  or  excusable  cause.  The  court  in- 
structed the  Jury  to  take  Into  consideration 
the  fact  that  the  son  of  the  plaintlfl  in  error 
bad  been  assaulted  in  his  presence,  in  the 
matter  of  mitigation  of  punishment  or  as  a 
defense. 

A  careful  consideration  of  the  record  Im- 
pels us  to  the  conclusion  that  the  Jury  made 
no  mistake  in  this  case.  This  is  a  country 
wherein  each  and  every  person  is  entitled  to 
his  own  religious  belief,  and  if  one  does  not 
agree  with  the  views  of  others,  he  is  not 
bound  to  attend  their  church  or  participate 
in  their  religidns  exercises.  No  one  has  any 
right  whatever  to  go  into  any  religious  meet- 
ing at  any  kind  waA  create  a  disturbance. 
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The  law  protects  the  most  hnmble  oongresa- 
tlon  from  rowdyism,  and  rowdyism  would  be 
a  mild  designation  of  the  'distarbance  pre- 
cipitated at  this  meeting,  oat  of  which  this 
criminal  charge  finally  grew. 

The  record  discloses  no  error  prejndldal 
to  the  rigbts  of  the  plaintlfl  in  error. 

The  Judgment  of  the  trial  conrt  la  there- 
fore atDrmed. 

DOYIiE,  P.  J.,  and  BRETT,  J.,  concur. 


COLLINGWOOD  v.  STATE.    (No.  A-260&) 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 
26,  1017.) 

(Synaiut  ly  Editorial  Staff.) 

1.  Intoxicatino  LiquoBS  «=»23C(1)— Salb— 
StrFFiciENCT  or  Evidence. 

Evidence  in  a  prosecution  for  selling  whisky 
held  sufBdent  to  sustain  a  conviction. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Ijouors,  Cent  Dig.  §§  300-302,  307,  808,  819- 
322.] 

2.  Criminal  Law  «=>404(4)— Demonstbativb 
Evidence. 

In  such  prosecution,  a  certain  pint  of  whig- 
Icy  which  the  prosecudng  witness  identified  as 
tbat_  bought  from  the  defendant,  and  which  the 
sheriff  testified  ^vas  the  whi.sky  he  got  from  the 
prosecutinpr  witness,  was  sufficiently  identified  to 
authorize  its  admission  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  873,  891,  893,  1457.] 

3.  Witnesses  «=»379(2)  —  Impeaching  Testi- 
mony. 

In  such  prosecution,  the  court  should  have 
permitted  a  witness  called  to  impeach  the  prose- 
cuting witness  to  answer  a  question  as  to  wheth- 
er the  prosecuting  witness  in  a  conversation 
with  him  stated  that  be  did  not  get  the  whisky 
from  defendant. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  If  1220,  1248.] 

4.  ORTiaiXJii.  Law  «=»1120(3)  —  Appxat  —  Ex- 
clusion OF  Evidence— Recobd. 

Where  the  trial  court  refuses  to  permit  a 
question  to  be  answered,  the  record  must  show 
what  the  answer  would  have  been  so  that  the  ap- 
pellate court  can  determine  whether  it  was  ma- 
terial and  proper  and  whether  defendant  was 
injured  by  its  exclusion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2931,  2932.] 

5.  Cbiminal  Law  «=3ll63(3)— Appeal— Pkej- 
UDICE— Bueden  of  Pkoof. 

Before  a  judgment  of  conviction  based  on 
competent  and  credible  evidence  can  be  reversed 
on  the  ground  of  refusal  to  permit  an  impeach- 
ing witness  to  answer,  defendant  must  affirma- 
tively show  that  he  has  been'  prejudiced  by  the 
court's  action. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  §{  3094,  3093.] 

Appeal  from  County  Court,  Woods  County; 
Ous  Hadwiger,  Judge. 

M.  Q.  Colllngwood  was  convicted  for  sell- 
ing whisky,  and  he  brings  error.  Judgment 
affirmed. 

Ll  T.  Wilson,  of  Alva,  for  plaintlCT  in  error. 
S.  P.  Fredlng,  Atty.  Gen.,  and  R.  McMlUan, 
Aaot  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  Several  Hiwlgnineiitu  of  er- 
ror are  relied  upon  for  rerersal  of  this  Jods- 

ment 

First  That  the  evidence  on  the  part  of  the 
state  Is  not  of  that  credible  diaracter  upon 
whicli  the  accused  sboold  be  convicted. 

[1]  We  have  carefully  examined  the  rec- 
ord and  find  that  the  prosecuting  witness^  a 
farmer  who  had  lived  in  Woods  count?  fo*' 
18  years,  testified  positively  that  he  bought 
a  pint  of  whisky  from  the  appellant  in  tbe 
city  of  Alva  and  paid  him  $1  for  It  Coansel 
for  tbe  defendant  contend  that,  becanae  a 
prosecution  was  lodged  against  the  prosecut- 
ing witness  for  conveying  the  whisky  that 
he  alleged  he  bought  from  this  defendant, 
and  the  sheriff  had  told  said  prosecuting  wit- 
ness that  if  he  told  the  truth  in  this  case  It 
would  go  lighter  with  him  in  his  own  case, 
therefore  he  should  not  be  believed.  The 
Jury  had  all  the  witnesses  before  them  and 
are  the  sole  Judges  of  the  weight  to  be  given 
to  their  testimony  and  of  their  credibility. 
The  testimony  of  the  prosecuting  witnesses, 
corroborated  as  it  was  to  some  extent  by  the 
sheriff,  if  believed,  is  amply  sufficient  to  sus- 
tain the  Judgment. 

[2]  It  is  also  contended  that  the  court 
erred  in  admitting  in  evidence  a  certain  pint 
of  whisky  which  the  prosecuting  wUness 
identified  and  alleged  he  bought  from  the  de- 
fendant. The  identification  was  sufficient  to 
authorize  the  introduction  of  this  evidence. 
The  prosecuting  witness  testified  that  that 
was  the  identical  whisky  he  bought  from  the 
defendant,  and  the  sheriff  testified  that  was 
the  whisky  be  got  from  the  possession  of  the 
prosecuting  witness  at  that  time. 

[3-S]  It  is  also  contended  that  the  court 
erred  in  refusing  to  permit  the  witness  Tid- 
well  who  was  called  for  the  purpose  of  im- 
peaching the  prosecuting  witness,  to  answer 
the  following  question: 

•'I  will  ask  you  whether  or  not  in  that  conver- 
sation (referring  to  a  conversntion  whicli  the 
prosecuting  witness  admitted  that  he  had  had 
with  Tidwell)  he  stated  that  be  did  not  get  it 
(referring  to  the  whisky)  from  Mr.  GoUing- 
wood?" 

An  objection  was  sustained  to  the  qnestloii 
on  the  ground  that  It  was  incompetent,  imi- 
evant,  and  immaterial,  and  not  binding  on 
the  state.  Counsel  for  the  deilendant  took 
an  exception  to  this  mllng'.  The  court 
should  have  permitted  the  witness  to  answer 
this  question,  but  we  cannot  determine  wheth- 
er the  action  of  the  court  was  prejudicial  to 
the  deteoiaat,  unless  we  knew  what  the  an- 
swer of  the  witness  would  have  been  had  be 
been  permitted  to  answer.  Hie  witness 
might  have  testified  that  the  prosecuting  wit- 
ness made  no  such  statement.  Sudi  an  an- 
swer would  not  have  been  prejudicial.  Again, 
he  might  have  testified  that  tbe  praeecutlng 
witness  did  make  audi  a  statement  and  the 
exclusion  of  that  answer  would  have  been 
prejudicial.    It    must   afflnqatlrdy    appear 
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before  a  Jodgmen^  of  oonvlctioa  based  on 
competent  and  credible  evidence  will  be  re- 
versed on  tills  ground  that  the  defendant 
has  been  prejudiced  by  tbe  action  ot  the 
court  The  burden  is  up<m  the  appellant 
to  show  prejudice.  The  court  can  only  guess 
that  he  was  prejudiced  In  this  instance.  If 
counsel  had  made  an  offer  of  proof  of  what 
the  testimony  of  the  witness  Tidwell  would 
have  been  had  he  been  permitted  to  answer, 
and  it  was  shown  by  said  offer  that  his  testi- 
mony would  have  been  favorable  to  the  de- 
fendant and  contradictory  of  the  prosecuting 
witness,  then  this  court  could  determine  that 
the  defendant  was  prejudiced. 

This  court  has  heretofore  repeatedly  Indi- 
cated that,  where  the  trial  qourt  excludes  or 
refuses  to  permit  evidence  offered,  the  rec- 
ord most  show  what  this  evidence  was,  so 
that  this  court  can  determine  whether  or  not 
it  was  material  and  proper  testimony,  and 
as  to  whether  or  not  the  defendant  was  In- 
jured by  Its  ewflnsloB.  Warrai  v.  State,  6 
OkL  Cr.  2,  115  Pac.  812,  34  I*  B.  A.  (N.  8.) 
1121 ;  Stoue  et  al.  v.  State,  6  Okl.  CJr.  415, 
119  Paa  271 ;  White  v.  State,  4  Okl.  Cr.  143, 
111  Pao.  1010. 

We  cannot  therefore  determine  from  this 
record  that  the  defendant  was  injured  by 
reason  of  the  action  of  the  trial  court  In  re- 
fusing to  allow  the  witness  Tidwell  to  answer 
the  question  as  propounded. 

The  judgment  of  the  trial  court  is  af- 
firmed. 


NEIOHBOH8  et  tL  v.  STATE.    (No.  A-2620.) 

(CMmlnal  Court  of  Appeals  of  Oklahoma.    May 
26,  1917.) 

(Byllahut  hv  ft«  Court.) 
<3BnaivAi,  Law  «=»H59(2)— AfpeaIt- Conoi,tj- 

srvsNESs  or  Txbdiot. 
Whoi  the  facts  disdosed  br  the  proof  in  a 
criminal  case  clearly  warrant  a  verdict  of  con- 
viction, a  reversal  will  not  be  granted  by  this 
court  on  the  ground  that  the  verdict  and  Judg- 
ment are  contrary  to  the  evidenca 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  i  8075^] 

Appeal  from  District  Court,  Comanche 
County;  Cham  Jones,  Judge. 

Oscar  Neighbors  and  James  Hourlgan  were 
convicted  of  larceny,  and  they  bring  error. 
Affirmed. 

J.  F.  Thomas,  of  Lawton,  for  plaintiffs  in 
error.  B.  McMillan,  Asst  Atty.  Ooi.,  for  the 
State. 

ARMSTRONG,  J.  The  plaintiffs  In  error, 
Oscar  Neighbors  and  James  Hourlgan,  were 
coDvicted  In  the  district  court  of  Comanche 
county  on  a  charge  of  larceny  of  domestic 
animals,  and  their  punishment  fixed  at  two 
years  in  tbe  state  penitentiary. 

The  proof  offered  on  behalf  of  the  state 
tends  to  show  that  W.  T.  Dunn  lived  in  Co- 


Dumehe  county,  near  Xndiahoma ;  that  on  the 
night  of  July  28,  1914,  three  cows  were  stol- 
en from  him.  One  was  a  brown  milk  cow 
about  three  years  old,  and  was  expected  to 
become  fresh  in  about  ten  days.  The  day 
before  the  cattle  were  stolen  tbe  plaintiffs  In 
error  wei;e  at  Dunn's  place  trying  to  buy  fat 
cattle,  and  .were  shown  the  cattle.  Tbe  stol- 
en cattle  -were  in  the  bunch  at  the  time,  but 
were  not  spedflcally  pointed  out  After  tbe 
cattle  were  stolen,  Dunn  made  a  search  and 
got  information  that  the  thieves  had  driven 
the  cattle  north.  In  his  search  he  found  the 
hide  of  the  brown  cow  at  the  home  of  Lem 
Wise  several  miles  away.  The  cow  was 
marked,  bat  was  not  branded.  The  plain- 
tiffs in  error  were  seen  in  the  vicinity  of  In- 
dlahoma  late  in  the  evening  upon  which  tbe 
thefts  were  committed  at  night.  Early  on 
the  morning  of  July  29th  two  persons  rldln«; 
horses  answering  the  description  of  those  of 
the  plaintiffs  in  error  were  seen  driving  three 
cattle  north  from  the  direction  of  the  home  of 
the  witness  Dunn.  The  brown  cow  In  ques- 
tion gave  out  on  the  road,  and  was  sold  by 
these  plaintiffs  in  error  to  Lem  Wise.  She 
died  the  next  day  after  be  purdiased  ber, 
and  was  skinned  by  him  and  an  Indian,  and 
the  hide  turned  over  to  Mr.  Dunn.  The  In- 
dian, Lomedc,  testified  that  he  helped  skin 
the  cow ;  that  she  had  been  freshly  marked ; 
that  the  cow  was  with  calf  fally  developed. 
It  appears  that  at  the  time  tbe  cow  died  she 
had  been  rai^dly  driven  some  25  miles,  prob- 
ably  further,  in  the  middle  of  July,  and  bad 
died  from  exhausti<»t. 

Tbe  plaintiffs  in  error  rely  on  an  alibi  as 
a  defense,  and  offered  a  number  of  witnesses 
to  establish  the  fact  that  they  were  not  in 
the  vicinity  of  the  Dunn  home  on  the  night 
the  theft  was  committed.  Ibey  offered  other 
testimony  tending  to  establish  that  the  cow 
they  sold  to  Lem  Wise  was  one  they  bad 
owned  for  some  time.  A  number  of  witness- 
es testified  that  a  cow  somewhat  similar  to 
the  one  sold  Wise  was  owned  by  the  plain- 
tiffs in  error,  but  there  is  no  witness  who  tes- 
tified positively  that  this  was  the  identical 
cow.  Testimony  as  to  the  alibi  was  given  Jjy 
neighbors  of  the  plalntlflt^  in  errorw  TSIs 
proof  tended  to  establish  the  fact  that  it  was 
40  mUes  from  the  home  of  the  plalntlfiEs  In 
error  to  the  home  of  Dunn,  and  that  these 
plaintiffs  in  error  were  each  at  their  i»- 
spective  homes  on  the  night  of  the  theft,  as 
alleged  and  proved  by  the  state. 

The  Issues  of  fact  were  clearly  for  the 
jury.  There  is  sharp  conflict  in  the  evid^ce 
as  to  the  whereabouts  of  the  plaintiffs  In  er- 
ror on  tbe  night  of  the  theft  and  the  ea^y 
mornliig  following.  Tbe  jury  Is  impaneled 
for  the  purpose  of  determining  the  Issues  at 
fact,  and  it  is  exduaively  their  prerogative, 
as  well  as  duty,  so  to  do.  They  found  against 
the  plaintiffs  in  error,  and  the  finding  is  duly 
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rapported  by  ample  fticta.  The  verdict  can- 
not be  dlstnrbed. 

Upon  the  proposition  of  ownership  of  the 
cow  the  proof  ottered  by  the-  state  to  the 
efTect  that  thla  was  the  cow  of  witness  Dnnn 
Is  dcar-cnt  and  convincing.  There  la  not  a 
doubt  after  reading  this  record  bnt  that  the 
cow  sold  to  Wise  by  these  plalntUfa  In  error 
was  the  cow  which  belonged  to  the  witness 
Dunn.  Nor  is  there  a  doubt  about  the  guilt 
of  the  plalntUb  in  error  of  the  crime 
charged. 

That  the  verdict  Is  contrary  to  ttie  evi- 
dence la  the  principal  proposition  urged  by 
counsel  for  the  plalntlfTs  In  error.  A  flve- 
Ilne  paragraph  at  the  close  of  the  brief  re- 
fers to  argument  of  the  county  attorney  In 
his  closing  remarks  to  the  Jury,  which  It  is 
contended  were  prejudicial.  The  page  In  the 
record  where  these  remarks  could  be  found 
Is  not  set  forth.  The  Index  to  the  case-made 
does  not  disclose  the  pagre  upon  which  the  re- 
marks complained  of  could  be  readily  discov- 
ered. We  will  therefore  not  undertake  to 
discuss  the  assignment  further  than  to  say 
that  the  remarks,  although  constituting  im- 
proper conduct,  do  not  necessarily  oonstltnte 
reverslUe  error  in  the  case  at  bar.  It  should 
be  at  least  probable  upon  the  examination  of 
the  record  that  i>rejudlce  resulted  by  reason 
of  the  unwarranted  remarks  complained  of. 
The  record  disdoses  no  prejudice.  No  preju- 
dicial error  having  been  pointed  out  by  coun- 
sel and  none  liaving  been  discovered  by  the 
comrt  upon  a  review  of  the  record,  the  Juds- 
ment  will  be  affirmed. 

Affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J,  concur. 


Ex  parte  OAMPBEI/Li    (No.  A-^021.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma.    May 
29,  1917.) 

(SyUabus  >v  Editorial  Staff.) 

Habeas  Gorpitb  «=>62— Dismissai.  or  Mo- 
rrow. 
Where  the  petitioner,  immediatelv  after  fil- 
ing bis  petition  for  habeas  corpus,  filed  a  mo- 
tion to  dismiss  the  cause,  the  petition  would 
be  dismissed. 

[Ed.  Not&— For  other  caaes,  aee  Habeas  Cor- 
pus, Cent.  Dig.  {  55.] 

Petition  of  Ia.  B.  Campbell  for  writ  of  ha- 
beas corpus.    Petition  dismissed. 

W.  F.  Wilson,  of  Oklahoma  City,  and  I*  T. 
Cook,  of  Purcell,  for  petitioner.  R.  McMil- 
lan, Asst.  Atty.  Oen.,  and  J.  B.  Otowder,  Go. 
Atty.,  of  Purcell,  for  the  State. 

PER  CURIAM.  On  this  day  a  petition  for 
writ  of  habeas  corpus  was  filed  in  tlila  court 
The  petition  avers  that  J*  B.  Campbell,  is 
unlawfully  reatralned  of  his  liberty  by  Hugh 
Boone,   sheriff  of  McCSaln  coun^,  upon  a 


warrant  Issued  upon  an  Infbrmatloa  ffled 
In  the  county  court  of  said  county.  That  aaid 
restraint  is  illegal  and  unauthorized  be- 
cause said  information  does  not  state  fiacts 
sufficient  to  constitute  an  offense  nnder  tlie 
Conatitntlon  and  laws  of  the  state  of  Okla- 
homa. Immediately  after  filing  said  petition 
counsel  for  petitioner  filed  a  motion  to  dis- 
miss the  cause.  Ibe  application  la  theieftore 
dismissed. 


HARDING  V.  NORTH  POUDRE  IRR.  CO. 
(No.  8392.) 

(Supreme  Court  of  Colorado.     May  7,  1917.) 

Dkdioatios  «s»85(5>— Acckftarcb. 

Though  defendant  constructed  a  brid)(tt  over 
its  canal  in  a  vacated  Ugiiway,  and  left  open 

a  short  strip  through  its  land  for  travel  to  and 
from  the  bridge,  used  by  its  tenants  and  a  few 
others,  and  maintained  tite  bridge  for  eight 
years,  yet,  the  county  commissionera  having  ex- 
pressly refused  to  adopt. the  recommendatioii  of 
road  revie^rers  that  it  be  a  public  highway,  it  did 
not  become  such,  as  regards  obligation  of  defend- 
ant to  continue  maintenance  of  the  bridge. 

[Ed.  Note.— For  other  caaea,  see  Dedicatiaa, 
Cent.  Dig.  i  68.] 

Scott,  Teller,  and  Allen,  N.,  dissantlBg. 

En  Banc.  Error  to  District  Court,  Lari- 
mer County;   Robert  O.  Strong,  Judge. 

Action  by  J.  J.  Harding  against  the  North 
Pondre  Irrigation  company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

I>.  D.  Thomason  and  Frank  J.  Annls,  both 
of  Ft.  Collins,  for  plaintiff  in  error.  B.  W. 
Fleming  and  P.  W.  Lee,  both  of  Ft  OoUlns, 
for  defendant  in  error. 

HIUU  J.  IHbK  plaintiff  In  error  brought 
this  action  to  recover  damages  from  the 
defendant  In  error  for  its  failure  to  keep  in 
repair  and  saf^  for  travel  a  bridge  across  Its 
canal,  which  it  is  alleged  afforded  plaintiff  the 
only  means  of  ingress  and  egress  to  and  from 
his  farm.  The  complaint  contains  two  connta 
growing  out  of  the  same  transaction.  The 
first  is  upon  the  theory  that  in  1902  deCend- 
ant  Ciwstructed  Ita  canal  upon  and  across  a 
public  highway,  where  it  constructed  a  bridge 
about  40  feet  in  length  and  maintained  It  up 
to  1910;  that  thereafter  it  refused  to  keep 
the  bridge  in  repair,  which  liad  become  un- 
safe for  travel,  and  which  prevented  plain- 
tiff from  using  it  as  a  means  of  Ingress  and 
egress  to  and  from  his  farm,  etc.,  to  his  al- 
leged damage  in  the  sum  of  $6,000.  After 
sundry  amendments,  the  second  count,  amooc 
other  things,  alleges  that  Idurlng  1902,  at  the 
request  of  defendant  company,  the  county 
oommlssioners  ordered  vacated  that  portion 
of  a  public  road  which  lay  contiguous  to 
plaintiff's  land,  which  order  was  baaed  upon 
a  report  of  a  t)oard  of  road  viewers  thereto- 
fore ax^>olnted,  etc.;  that  the  necessity  for 
said  action  arose  from  the  fact  that  defend- 
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ant  constrnctCTl  Its  canal  In  and  over  a  por- 
tion of  said  highway,  practically  the  (distance 
oif  said  land,  by  which  It  was  cut  oB  from 
mid  public  highway,  and  that,  in  considera- 
tion of  the  commissioners  vacating  said  high' 
way  and  allowing  the  defendant  to  occupy 
the  same,  the  defendant  constructed  a  road- 
way and  a  bridge  thereon  over  said  canal, 
and  agreed  to  maintain  the  same  at  its  own 
expense  from  the  lands  of  plalntift  to  said 
proposed  public  highway  on  the  east  side  of 
said  canal,  for  the  benefit  of  plalntifT,  as  well 
as  the  general  public,  and  that,  in  considera- 
tion of  the  recommendations  of  said  road 
viewers,  the  defendant  constructed  the  road 
at  Its  own  expense,  and  the  bridge  opposite 
plaintiff's  gate,  which  gave  him  access  to  the 
public  highway,  etc.;  that  plaintiff,  relying 
upon  the  recommen'datlons  of  said  road  view- 
ers and  the  acts  and  ctmduct  of  the  def«id- 
ant  In  constructing  said  road  and  bridge,  ac- 
cepted and  has  used  the  same,  with  the 
public,  ever  since  as  a  public  highway,  and 
as  the  only  means  of  ingress  and  egress  to 
and  from  his  farm;  that  the  defendant,  in  ac- 
coi*dance  with  Its  agreement,  maintained  and 
k^t  in  repair  said  bridge  at  its  own  expense 
until  1910,  when  it  refused  to  thus  continue 
to  his  damage,  etc.  Trial  was  to  the  court, 
which,  at  the  dose  of  plaintiff's  testimony, 
gave  Judgm^it  to  defendant  for  its  costs. 

Numerous  errors  are  assigned  pertaining 
to  the  pleadings.  It  is  unnecessary  to  con- 
sider them.  The  plaintiff  filed  sundry 
amendments.  The  last  was  during  the  tak- 
ing of  testimony.  We  are  unable  to  appre- 
ciate wherein  his  rights  were  In  any  way 
prejudiced  concerning  the  ultimate  plead- 
ings. The  difficulty  Is  with  the  plaintiff's 
proof.  It  falls  to  establish  that  the  defend- 
ant company  constructed  its  taridge  over  its 
canal  upon  a  public  highway,  but  it  discloses 
afllrmatlvely  to  the  contrary,  and  that  the 
road  referred  to  In  the  first  cause  of  action 
had  been  vacated  by  the  board  of  county 
commissioners  in  the  method  provided  by 
statute. 

Counsel  claim  that  the  proof  sustains  plain- 
tiff's second  cause  of  action,  to  the  effect 
that  the  road  In  question  is  a  public  road; 
that  it  became  such  by  dedication  of  the  de- 
fendant, either  express  or  Implied,  the  ac- 
ceptance by  user,  etc.;  and  that,  as  the 
bridge  is  more  than  20  feet  in  length,  our 
statute  requires  the  defendant  to  perpetually 
maintain  it  In  good  r^c«ir.  If  such  were  the 
facts,  the  duty  follows ;  but,  in  passing  upon 
plaintiff's  proof,  the  court  found  and  said : 

"The  motion  will  be  sustained,  not  finding 
from  the  evidence  any  contract,  express  or  im- 
plied, or  the  existence  of  a  public  nigbway,  or 
any  highway  under  the  meaning  of  the  statute, 
at  the  point  of  the  location  of  the  bridge;  that 
any  former  highway  theretofore  existing  has 
been  vacated  by  order  of  the  public  board  charg- 
ed with  power;  that  there  is  no  clear,  unequivo- 
cal evidenae  of  the  dedication  for  the  purposes 
of  a  public  highway  attempted,  even  to  private 
individuals  as  such,  at  the  particular  location 
of  the  bridge,  and  no  statutory  dedication." 


Plaintiff's  evidence  discloses  that  during 
the  year  1902,  in  the  manner  provided  by 
statute,  the  board  of  county  commissioners 
ordered  vacated  that  portion  of  the  county 
road  thereafter  used  for  the  ditch  right  of 
way;  that  said  order  was  based  upon  a  re- 
port of  a  (ward  of  road  viewers  theretofore 
app«^nted,  but  the  plaintiff  failed  to  show  as 
his  pleadings  alleged,  by  direct  declaration 
or  necessary  implication,  that  in  considera- 
tion of  said  commissioners  vacating  said 
highway,  or  at  all,  that  the  defendant  con- 
structed the  other  roadway  and  bridge  there- 
on and  agreed  to  maintain  It  at  its  own  ex- 
pense. So  far  as  any  contractual  relations 
are  concerned,  there  is  an  »itlre  lack  of 
testimony  to  support  the  plaintifTs  conten- 
tion; besides,  it  Is  shown  upon  cross-exam- 
ination of  plaintlfrs  witnesses  that,  after  the 
ditch  and  bridge  were  constructed,  a  con- 
demnation suit  between  these  parties  was 
tried,  which  called  for  the  taking  of  a  certain 
portion  of  plaintiff's  farm  through  which  this 
canal  passed;  that  in  that  action  plaintiff 
was  not  only  awarded  damages  for  the  land 
taken,  but  also  damages  to  the  residue  upcm 
account  of  the  construction  of  the  canal, 
which  included  the  condition  in  which  bis 
farm  was  left  pertaining  to  Ingress,  egress, 
roads,  etc.;  that  when  the  board  of  county 
commissioners  vacated  certain  highways  and 
established  others  upon  the  rep<Nrt  of  the 
road  viewers  acting  upon  the  petition  there- 
for, etc.,  the  road  viewers  recommended  the 
(^)enlng  of  a  new  road  through  lands  of  de- 
fendant, including  where  the  bridge  was  con- 
structed ;  but  that  the  board  of  county  com- 
missioners, while  accepting  and  ordering 
other  roads  petitioned  for  and  recommended 
by  the  road  viewers,  refused  to  adopt  the 
recommendation  as  to  this  road  No.  2.  In 
referring  to  it,  their  record  states,  that  this 
portion  (describing  it)  "shall  not  be  a  public 
highway."  There  is  no  testimony  showing 
that  the  county  commissioners  have  ever  ac- 
cepted this  road  or  the  bridge  as  a  pert  of  the 
public  highway,  or  have  ever  expended  any- 
thing thereon.  'Tls  true,  defendant  con- 
structed the  bridge,  and  left  a  space  through 
Its  land  for  travel  to  and  from  the  bridge, 
which  has  been  used  by  plaintiff  and  a  few 
other  people,  and  that  the  defendant  kept 
the  bridge  in  repair  until  about  1910,  but  the 
evidence  further  shows  that  when  the  bridge 
was  constructed,  the  defendant  was  the  own- 
er of  land  reached  by  this  bridge,  and  that 
it  was  used  by  its  tenants  in  going  to  and 
frcHn  defendant's  land ;  that  the  strip  claim- 
ed to  be  thus  dedicated  was  only  150  feet  in 
length,  extending  from  the  public  road  to 
private  lands  only,  and  had  no  other  objec- 
tive point;  also  that  the  bridge  was  in  exist- 
ence when  the  board  of  county  commissioners 
refused  (and  made  it  a  matter  of  record)  to 
permit  it  to  become  a  county  road. 

Without  ctHisidering  the  contention  of  the 
defendant  that  the  act  of  1891  eliminates 
roads  by  prescription  or  adverse  user,  unless 
continued  for  a  period  of  20  years  or  Jitore,  and ^ 
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assuming  for  the  purposes  of  this  discussion 
that  the  law  is  the  same  now  as  It  waa  when 

trr  V.  People,  IT  Colo.  458,  30  Paa  64,  and 
y  of  Denver  v.  Railroad  Companies,  17 
Cjblo.  688,  81  Pac.  338,  were  decided,  when 
tested  by  the  mles  announoed  in  these  cases, 
we  are  of  opinion  that  the  court  was  correct 
in  holding  that  there  was  no  pubilc  highway 
at  the  place  where  the  bridge  -was  construct- 
ed, and  Oittt  under  the  circumstances  dls- 
doeed  by  plaintlfTs  proof,  defendant  was  un- 
der no  legal  obligation  to  bear  the  expense 
of  maintaining  the  bridge  in  the  future. 

ffhe  former  opinion  will  be  withdrawn,  and 
the  Judgment  afiirmed. 

AffiNued. 

SOOXV,  TBiUSER,  and  ALLEN,  JJ.,  dis- 
sent 


PEOPI/B    T.    DENVER    ATHLETIO    CLUB 
etal.    (No.  8580.) 

(Supreme  Court  of  Colorado.     May  7,  1917.) 

1.  Pbminai  Law  «s>1131(4)  —  Dismisbai.  — 
Moot  Question. 

A  writ  of  error  by  the  state  under  Rev.  St. 
1906,  {  1907,  to  review  a  judgment  dismissing 
the  prosecution  for  unlawfully  selling  intoxicat- 
ing liquors,  will  be  dismissed,  where  the  constitu- 
t^nal  prohibition  amendment  and  defendants' 
immunity  under  said  section  from  being  placed 
in  jeopardy  a  second  time,  render  the  question 
moot. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  C«it.  Dig.  H  2974,  2976,  2977.] 

2.  Cmmiwal  Law  «=»192— Fokmem  Jeopabdt. 

Under  the  express  provisions  of  Rev.  St. 
1908,  I  1997,  defendants  discharged  upon  the 
charge  of  illegally  sellinic  intoxicatinj;  liquors 
cannot  be  placed  m  jeopardy  a  second  time  up- 
on the  state  snccessfidly  prosecuting  a  writ  of 
error  from  such  discharge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>«w.  Cent.  Dig.  §{  376,  377,  379.] 

Eln  Banc.  Error  to  District  Court,  City 
.and  County  of  Denver;   H.  S.  Class,  Judge. 

Prosecution  for  selling  intoxicating  liquors 
by  the  People  of  the  State  of  Colorado 
against  the  Denver  Athletic  Club,  the  Denver 
Club,  and  the  University  dub.  Judgment 
dlsdiai^ng  defendants,  and  the  People  bring 
error.    Writ  dismissed. 

John  A.  Rush,  Dlst.  Atty.,  and  Wayne  C. 
Williams,  Asst.  Dlst.  Atty.,  both  of  Denver, 
for  the  People.  O.  P.  Clay,  of  Denver,  for 
defendant  in  error  Denver  Athletic  Club. 
Teaman  &  Gove,  of  Denver,  for  defendants 
In  error  Denver  Club  and  University  Club. 

WHITE,  C.  J.  In  April,  1914,  the  Denver 
Athletic  Club,  the  Denver  Club,  and  the 
University  Club  were  each  charged,  In  sepa- 
rate Informations  filed  by  the  district  at- 
torney, with  unlawfully  selling  intoxicating 
liquors  without  a  license  in  the  city  and 
county  of  Denver.  On  the  day  of  trial  it 
was  stipulated  that  the  three  cases  should 
be  submitted  at  the  same  time  to  the  court 


without  a  Jury  on  an  agreed  atatonent  of 
facts  in  each  case,  supplemented  by  evidoice. 
Upon  flnal  submisslcHi  of  the  cases,  the  court 
discharged  the  defendants,  and  the  district 
attorney  prosecutes  this  writ  of  error  under 
the  provisions  of  section  1997,  R.  8.  1908. 

The  defendants  in  error,  among  other  con- 
tentions, question  the  jurisdiction  of  this 
court  to  review  the  cases,  because,  as  they 
assert,  no  writ  of  error  has  issued  from  this 
court  to  review  the  Judgment  as  to  the  Den- 
ver Club  or  the  linlversity  Club,  and  the 
record  here  in  the  case  of  the  Denver  Ahtletic 
Club  is  so  Imperfect  that  no  question  is  be- 
fore this  court  for  determination  therein. 
The  record  shows  but  one  Judgment,  though 
there  were  three  cases,  and  it  is  datmed  no 
transcript  of  the  record  or  bill  of  exceptions 
is  shovra  as  to  either  the  Denver  Club  or 
the  University  Club,  and  no  writs  of  error 
were  Issued  from  this  court"  to  review  the 
judgments  in  such  cases,  and  that  there  is 
no  agreed  statement  at  facts  in  the  record  as 
to  the  Denver  Athletic  Club. 

[1 , 2]  Correct  procedure  in  the  determina- 
tion of  rights  is  fundamental,  and  the  conten- 
tion of  defendants  in  error,  under  the  con- 
dition of  the  record  before  us,  presmts  seri- 
ous questions.  We  are  of  the  opinion,  how- 
ever, that  it  is  unnecessary  to  determine 
these  questions,  or  any  of  the  issues  Involved, 
or  discussed  herein  by  the  parties  in  their 
respective  briefs.  Whether  the  license  laws 
relating  to  the  sale  of  intoxicating  liquors 
was  applicable  to  defendant  clubs  has  be- 
come a  moot  question  by  virtue  of  the  con- 
stitutional prohibition  amendment  and  the 
statutory  laws  enacted  In  pursuance  thereof. 
The  defendants  were  Informed  against,  the 
Issues  made,  and  trial  had.  Under  these 
circumstances,  defendants,  by  express  terms 
of  the  statute,  section  1997,  supra,  may  not 
be  placed  in  Jeopardy  a  second  time  for 
the  same  offense. 

The  writ  of  error  is  therefore  dismissed. 


NORTH  POUDRB  IRE.   CO.  ▼.  LIGGETT. 
(No.  8539.) 

(Supreme  Court  of  Colorado.     May   7,  1917.) 

1.  Waters  amd  Wateb  Cottbsbs  9=»156(6)— 
IRBIOATION  Contract— Rights. 

Under  a  contract  by  plaintiff  with  defendant 
irrigation  company's  predecessor  giving  plain- 
tiff certain  water  rights^  such  rights  are  limited 
to  the  water  supply  as  it  existed  before  the  de- 
fendant acquired  Uie  property,  and  do  not  is- 
dude  water  from  reservoirs  built  by  def»>dant 

[Ed.  Note.-^For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  181.] 

2.  Watbbb  and  Watkr  Courses  9=3156(6)- 
Ibmoation— Contract— Rights. 

Where  defendant  irrigation  company's  pird- 
ecessor  granted  plaintiff  one  of  216  water  nghta 
and  30  contractis  were  sold,  and  defendant  ex- 
changed all  but  plaintiff's  ctntract  for  stock  io- 
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terests,  plaintiff  must  prorate  in  times  of  water 
scarcity  with  216,  instead  of  30,  water  rights. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  f  181.} 

En  Banc.  Error  to  District  Court,  Lari- 
mer County;  N«il  F.  Graham,  Judge. 

Action  by  Coleman  M.  Liggett  against  the 
North  Poudre  Irrigation  Company.  From  a 
decree  for  plaintiff,  defendant  brings  error. 
Reversed  and  remanded,  wltb  directions. 

This  action  involves  the  construction  of  a 
water  contract.  Plaintiff,  Liggett,  commenc- 
ed the  suit  against  the  defendant  company 
to  enforce  the  delivery  of  water  for  irriga- 
tion, under  the  contract  He  obtained  a  de- 
cree in  the  lower  court,  and  defendant 
brings  the  case  here  as  plaintiff  in  error. 

The  North  Poudre  Land,  Canal  ft  Reser- 
voir Company,  organized  in  1880  to  construct 
an  irrigation  system  composed  of  a  canal  and 
series  of  reservoirs  taking  water  from  the 
North  fork  of  the  Cache  la  Poudre  river,  did 
considerable  construction  work,  and  in  the 
general  adjudication  of  1884  the  system  was 
given  a  conditional  decree.  See  W.  S.  &  S. 
Co.  V.  Tenney,  24  Colo.  347,  51  Pac.  605. 
This  company  failed  to  complete  the  under- 
taking, and  in  1888  the  North  Poudre  Land 
ft  Canal  Company  was  organized,  took  over, 
and  attempted  to  complete  the  project.  In 
1890,  it  entered  into  the  contract  involved  in 
tliis  action,  with  one  Morse,  which,  so  far  as 
pertinent  to  the  inquiry,  is  as  follows: 
I  "No.  16. 

"Agreement  for  One  Water  Right. 

"IWs  agreement,  made  this  first  day  of  Jan- 
uary, in  the  year  1890,  between  the  North 
Poudre  Land  ft  Canal  Company,  a  corporation 
existing  under  the  laws  of  Colorado,  party  of 
the  first  part,  and  E.  F.  Morse  of  the  coun^  of 
Larimer  and  state  of  Colorado,  party  of  the 
second  part,  witnesseth:  That  in  consideration 
of  the  stipulations  herein  contained,  and  the 
payments  to  be  made  as  hereinafter  specified,  the 
first  party  hereby  agrees  to  sell  unto  the  sec- 
ond party  one  water  right  to  the  use  of  water 
flowing  through  the  canal  of  said  party  of 
the  first  part,  each  water  right  representing  one 
and  three-tenths  cubic  feet  of  water  flowing 
over  a  weir  per  second,  subject  to  the  following 
terms  and  conditions,  to  which  the  said  party 
of  the  second  part  or  assigns  expressly  agree: 

"1.  The  said  first  party  agrees  to  furnish  the 
said  water  to  the  said  second  party  or  assigns 
continuously  during  the  irrigation  season,  except 
as  hereinafter  provided,  and  at  no  other  time. 

"2.  Said  water  shall  be  used  only  for  domestic 
purposes,  and  to  irrigate  the  following  described 
tract  of  lands,  and  none  other,  to  wit:  S.  % 
of  N.  B.  V4.  9-8-68  W.  6th  P.  M.,  and 
under  no  circumstances  shall  said  water,  or  any 
part  thereof  be  used  for  mining,  milling  or  me- 
chanical power,  or  for  any  other  purpose  not  di- 
rectly connected  with  or  incidental  to  the  pur- 
poses first  herein  mentioned. 

"3.  The  said  second  party  or  assigns  shall  not 
permit  said  water,  or  any  portion  thereof,  fur- 
nished as  aforesaid,  to  run  to  waste;  but  as 
soon  as  a  sufiBcient  quantity  shall  have  been 
used  for  the  purposes  herein  allowed  and  con- 
tracted for,  the  said  second  party  or  assigns 
shall  shut  off  said  water  and  keep  the  same 
shut  and  turned  off  until  the  said  shall  be  again 
needed  for  the  purposes  aforesaid;  but  in  no 
case  shall  the  amount  of  said  water  taken  or 
received  by  said  second  party  or  ascdgns  ex- 
ceed the  quantity  hereby  sold. 


"4.  The  said  first  party  shall  deliver  said  wa- 
ter at  such  point  or  points  along  the  line  of 
said  ditch  or  from  any  of  its  reservoirs,  either 
or  all,  as  it  may  determine  to  be  the  most  prac- 
ticable, and  the  manner  of  withdrawing  and  reg- 
ulating the  supply  of  said  water  from  said  first 
party's  ditch  and  reservoirs  shall  be  prescribed 
by  said  first  party,  and  shall  at  all  times  be 
under  its  CMitrol,  as  determined  and  directed  by 
the  board  of  trustees  of  said  first  party.  The 
headgates,  flumes,  weirs  or  other  arrangements 
through  which  the  water  hereby  sold  shall  be 
drawn  off  from  the  said  first  party's  ditch  or 
reservoirs,  shall  be  made  and  placed  in  position 
by  said  first  party,  but  at  the  cost  of  the  said 
second  party,  who  shall  also  be  liable  for  the 
expense  of  keeping  the  same  in  good  repair  and 
condition,  and  the  said  first  party  may  collect 
and  enforce  the  payment  of  all  sums  expended 
for  said  purposes  in  the  same  manner  as  pre- 
scribed for  collecting  and  enforcing  assessments. 

"5.  The  said  first  party  agrees  to  keep  and 
maintain  said  canal  and  any  and  all  of  its 
reservoirs  in  good  order  and  condition,  and  in 
case  of  accident  to  the  same  to  repair  the  in-- 
jury  therd>y  occasioned  as  soon  as  practicable 
and  expedient;  and  the  first  party  shall  have 
a  right  to  assess  for  ordinary  expenses  of  main- 
taimng,  repairing  and  superintending  said  canal 
and  any  and  all  reservoirs  connected  therewitli, 
a  sum  not  exceeding  twenty-five  dollars  per  wa- 
ter right  sold,  per  annum,  and  in  addition  there- 
to may,  when  necessary,  by  reason  of  some  un- 
foreseen or  unavoidable  accident,  assess  all  own- 
ers or  holders  of  water  rights  pro  rata  such  sum 
as  may  be  necessary  to  repair  the  injuries  so  oc- 
casioned. The  amount,  manner  of  collection  and 
time  of  p^ment  of  all  assesnnents  herein  pro- 
vided for  uiall  I>e  determined  by  said  first  party 
according  to  its  judgment  and  discretion;  and 
the  first  party  also  reserves  to  itself  the  right  to 
establish  and  enforce  such  rules  and  regulations, 
and  to  provide  and  declare  such  penalties  as  it 
may  deem  necessary  or  expedient  for  the  pur- 
pose of  enforcing  and  collecting  said  assessment 
or  any  part  thereof. 

"6.  The  said  party  of  the  first  part  agrees 
that  when  it  shall  have  mAd  and  shall  have  out- 
standing and  in  force,  such  number  of  water 
rights  as  shall  in  the  opinion  of  the  corpora- 
tion equal  to  the  estimated  capacity  of  its 
canal  to  furnish  water,  and  all  of  the  purchasers 
of  such  water  rights  shall  have  fully  complied 
with  and  performed  the  terms  and  conditions  of 
their  respective  contracts,  or  before  that  time, 
if  said  party  of  the  first  part  shall  so  elect,  it 
will,  without  further  consideration,  issue  and 
deliver  to  the  owner  and  holder  of  each  wa- 
ter right  hereby  sold,  that  number  of  shares  of 
its  capital  stock  or  as  near  thereto  as  can  be 
computed  without  making  fractions  of  shares, 
which  shall  bear  the  same  proportion  to  seven 
thousand  five  hundred  that  the  number  of  water 
rights  hereby  sold  bears  to  the  number  of  wa- 
ter rights  which  may  bo  ascertained  to  be  equal 
to  the  said  canal's  capacity  to  furnish  water  as 
aforesaid,  which  the  said  party  of  the  second 
part  agrees  to  accept.  But  said  distribution 
of  stock  shall  include  no  interest  in  any  lands 
which  may  at  any  time  be  owned  by  the  com- 

geny,  but  the  same  may  be  sold  or  held  for  the 
enefit  of  those  who  are  stockholders  of  record 
before  the  distributioa  of  stock  to  water  contrac- 
tors in  this  article  specified ;  and  stockholders 
who  may  acquire  stock  under  the  provisions  of 
the  article,  and  by  reason  of  this  contract,  shall 
not  thereby  acquire  any  interest  in  said  lands, 
but  said  corporation  may  i>efore  making  such 
distribution  of  stock  to  holders  of  water  ccm- 
tracts,  convey  all  the  lands  of  said  company  not 
then  sold  or  contracted  to  be  sold,  to  the  stock- 
holders of  record  before  such  distribution,  or  to 
trustees  or  a  trustee  for  their  ratable  benefit. 

"7.  It  is  hereby  distinctly  understood  and 
agreed  by  and  between  the  parties  hereto,  that 
in  case  toe  canal  of  said  party  ritalKEi  Amabl»T^ 
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to  carry  and  dtstriboto  a  yolnme  of  water  equal 
to  its  estimated  capacity,  either  from  casual  or 
ai)foreBe«D  or  unavoidable  accident,  or  if  the 
volume  of  water  prove  insufficient  from  drouth, 
or  from  any  other  cauae  beyond  the  control  of 
aaid  first  part?,  the  first  party  shall  not  be  lia- 
ble in  any  way  for  the  shortness  or  inefficiency 
of  supply  occasioned  by  any  of  said  causes. 

"8.  It  is  further  aereed  that  if  by  reason 
of  any  causes  the  supply  of  water  shall  be  ixi- 
sufficient  to  fill  and  now  throuf^  said  canal, 
according  to  its  estimated  capacity,  or  if  from 
any  other  cause,  as  aforesaid,  beiyond  the  con- 
trol of  said  first  party,  the  aun>ly  shall  be  in- 
sufficient to  furnish  an  amount  equal  to  all  the 
water  rights  then  outstanding,  the  said  first  par- 
ty shall  have  the  right  to  distribute  such  water 
as  may  flow  through  said  canal  to  the  holders 
of  such  water  rights  pro  rata ;  and,  for  the 
purpose  of  so  doing,  may  establish  and  enforce 
such  rules  and  regulations  as  it  may  deem  nec- 
essary or  expedient 

"9.  •    •    * 

"10.  *  *  *  It  is  also  stipulated  and  agreed 
that  from  and  after  the  execution  hereof,  the 
said  second  party  may  enter  into  the  use  and 
enjoyment  of  the  water  flowing  through  said 
ditch  to  the  extent  of  the  right  above  contracted 
to  be  conveyed  as  fully  as  though  a  final  certifi- 
cate for  said  right  had  been  issued;  but  sub- 
ject, nevertheless,  to  all  the  terms  and  condi- 
tions above  set  forth. 

"It  is  further  expressed,  understood  and 
agreed  between  the  parties  hereto,  that  neither 
this  contract  nor  any  of  ite  terms,  conditions  or 
provisions  shall  be  in  any  manner  supplemented, 
altered  or  changed  from  what  has  been  provided, 
or  any  other  or  further  contract  be  made  re- 
specting the  subject-matter  of  this  contract,  ex- 
cept that  it  be  indorsed  hereon  in  writing,  sign- 
ed by  the  ;»-e8ident,  and  attested  by  the  sec- 
retary, under  the  corporate  seal  of  said  first 
party,'* 

In  1903,  Ll^ett  became  the  owner  of  the 
contract  and  Uie  land  to  which  It  at^ied. 
This  company  failed,  and  was  succeeded  In 
1896  by  the  National  Land  &  Irrigation  Com- 
pany, which  also  failed,  and  in  1901  plaintiff 
In  error,  the  North  Poudre  Irrigation  Com- 
pany, became  the  owner.  It  is  a  mutual 
company,  in  which  the  stock  stands  for  and 
represents  the  consumer's  interest  in  the  wa- 
ter, canal,  and  reservoirs.  Before  defendant 
acquired  the  property,  only  30  water  con- 
tracts had  been  issued,  each  representing  1.3 
cubic  feet  per  second,  and  instead  of  selling 
the  remainder  of  the  216  rights,  which  It  is 
agreed  wonid  exhaust  the  capacity  of  the 
ditch,  this  company  called  in  the  contracts, 
issuing  In  lieu  of  each  right,  stod^  of  the 
corporation  representing  a  sufficient  amount 
of  water  for  the  irrigation  of  80  acres. 
Plaintiff,  however,  declined  to  surrender  his 
contract  or  to  accept  stock  therefor.  The 
company  purchased  independent  priority  wa- 
ter and  had  it  transferred  by  decree,  from 
other  ditdies  to  its  headgate;  it  also  con- 
structed new  and  other  large  reservoirs  not 
contemplated  or  included  in  the  original  plan 
of  furnishing  contract  holders  with  water, 
expending  in  such  behalf  some  $860,000  above 
the  exx)ense  incident  to  the  management,  up- 
keep, and  maintenance  of  tlie  property.  All 
this  was  done  after  defendant  acquired  the 
property. 

The  Judgment  of  the  lower  court  requires 
the  irrlfatloa  company  to  f urni^  and  deliver 


to  plaintiff,  his  helm  and  assigns,  mi  tbe 
contract,  one  80-acre  water  right  to  tbe  use 
of  water  flowing  through  the  canal  repre- 
senting 1.8  cubic  feet  per  second  durinir  tbe 
irrigating  season  when  su£9cient  water  la 
available  from  the  canal  and  reservoirs  of 
the  company  from  any  water  flowing  in  tbe 
canal  or  stored  in  the  reservoiiB,  out  of  all 
ditch  and  reservoir  priorities  and  apprc^irla- 
tions  belonging  to  defendant  excepting,  bow- 
ever,  all  reservoirs  constructed  and  all  in- 
d^)endent  water  rights  acquired  by  defend- 
ant since  it  became  the  owner  of  the  prop- 
erty, the  delivery  to  be  made  on  the  basis  of 
1/30  of  such  water,  instead  of  1/216,  to 
each  80-acre  water  right  in  times  of  scarcity. 
Tbe  decree  failed  to  place  idalntlff  upon  a 
prorating  basis  with  the  remaining  water 
rights  represented  by  stock. 

R.  W.  Fleming,  of  Ft.  Collins,  for  plaintUt 
In  error.  Frank  J.  Annls  and  John  P. 
Klllgore,  both  of  Ft  Collins,  for  defendant 
in  error. 

GARBIQUKS,  J.  (after  stating  tbe  facts 
as  above).  [1]  1.  It  is  admitted  in  the  briefs 
that  the  canal  had  a  capacity  of  216  80-acr« 
water  rights,  and  the  contract  provides  when 
this  capacity  is  sold  the  pr(H>erty  shall  be 
turned  over  to  the  water  right  holders  who 
shall  stand  upon  an  equal  footing  and  in 
times  of  scarcity  prorate  on  this  basis,  nie 
plan  as  originally  contemplated  failed,  and 
only  80  of  the  216  rights  were  sold  on  satix 
contracts.  When  defendant  acquired  the 
property  In  1901,  it  was  contemplated  and 
intended  that  all  the  water  rights  would  be 
represented  by  stoclc  No  mors  contracts 
were  Issued,  and  29  of  the  30  were  volan- 
tarily  surrendered  upon  a  stodi  basis. 

Plaintiff's  contract,  when  defaidant  acquir- 
ed the  property,  was  an  easement  in  tlie 
canal  and  reservoirs  and  a  binding  servitude 
upon  the  property.  Tbe  question  is,  To  what 
extent  is  the  property  of  the  company  now 
charged  with  this  servitude,  or,  in  other 
words,  from  what  source  may  plaintiff  insist 
that  bis  water  right  shall  be  supplied?  De- 
fendant contends  that  the  servitude  is  re- 
stricted exclusively  to  the  canal  and  water 
for  direct  irrigation  from  it,  and  does  not 
Indude  or  rest  upon  any  of  the  reservoirs  or 
reservoir  water,  and  that  It  is  under  no  obll- 
gation  to  sui^ly  plaintiff  with  any  reservoir 
wat«r.  The  court  held  that  the  servitude 
created  by  the  easement  extended  to  and 
rested  upon  the  canal  and  all  reservoirs  built 
prior  to  defendant's  acquisition  of  the  prop- 
erty, taken  together  as  a  whole  and  constitut- 
ing a  system  for  supplying  water  under  tbe 
contract.  In  this  respect  the  decree  is  cor- 
rect ITie  ditch  lias  a  very  late  priority, 
and,  depending  on  the  river  water  alonei 
one  would  only  obtain  a  few  days'  run,  whidi 
would  be  during  high  water.  The  plan  as  a 
whole  for  supplying  its  consumers  with  wa- 
ter ocMitemplated  reserroirB  as  a  part  o&tbe 
digitized  by  ^OOQIC 
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BTBtem,  which  were  to  be  bailt,  owned,  and 
controlled  by  the  canal  company,  and  used  in 
connection  with  the  canal  as  a  means  of  fur- 
nishing water  on  the  contracts.  We,  there- 
fore, are  of  the  opinion  that  the  supply  from 
whldi  plaintiff  was  «itltled  to  have  the  wa- 
ter furnished  him  under  hia  contract  was 
the  canal  In  connection  with  such  reservoirs. 
After  the  project  passed  into  the  hands  of 
the  mutual  company,  plaintiff  in  error,  it 
built  other  reservoirs  and  acquired  independ- 
ent water  from  other  sources  not  contem- 
plated in  and  forelg;n  to  the  contract,  for  the 
exclusive  use  of  its  stockholders,  in  which 
plaintiff  had  no  interest.  Plaintiff  stood  up- 
on his  contract  and  refused  to  become  a 
stockholder,  and  his  rights  are  governed  by 
his  contTact,  and  he  Is  limited  to  the  source 
of  supply  therein  contemplated. 

[2]  2.  There  is  another  branch  of  the  case, 
however,  in  which  the  decree  is  wrong.  The 
court  appears  to  have  acted  upon  the  theory 
that,  as  no  contracts  were  issued  for  the  re- 
mainder of  the  216  water  rights,  therefore 
the  30  contracts  sold  represented  preferred 
water  to  the  exclusion  of  the  remaining  wa- 
ter rights  represented  by  stock,  and  in  times 
of  scarcity,  plaintiff  was  obliged  to  prorate 
with  only  30  rights.  In  this,  the  court  was 
In  error.  The  recognized  capacity  of  the 
canal  was  216  water  rights  of  1.3  cubic  feet, 
and  the  agreement  was  that  all  should  stand 
upon  an  equal  footing  and  prorate  In  times 
of  scarcity.  Because  the  original  plan  was 
not  carried  out  and  but  30  of  these  rights 
had  been  sold  when  the  system  was  changed 
or  converted  into  a  mutual  ditch  company 
wherein  the  balance  of  the  shares  was  rep- 
resented by  stock  does  not  change  or  enlarge 
plaintiff's  original  interest  In  the  system. 
He  purchased  a  1/216  Interest  which  the 
court  has  enlarged  by  decree  into  a  1/30. 
Because  contracts  were  not  Issued  for  the 
remaining  rights,  which  are  now  represent- 
ed by  ditch  stodc,  does  not  change  plalntlfTs 
status  with  the  other  consumers.  He  must 
still  prorate  upon  the  same  basis  as  if  the 
remaining  water  rights  had  all  been  sold  un- 
der contract  like  his  own. 

The  cause  will  be  reversed  and  remanded, 
with  directions  to  the  lower  court  to  modify 
the  decree  in  accordance  with  the  views  here- 
in expressed,  and  the  costs  in  this  court  are 
taxed  to  plaintiff  In  error. 

Reversed  and  remanded,  with  dlrectiona 


KBNDRICK,   County  Treasurer,  v.  A.  Y.  4 

MINNIE  MIN.  &  MILL.  GO.  et  al. 

(No.  87««.) 

(Supreme  Court  of  Colorado.     May  7,  1917.) 

1.  Taxation   «=»607  —  CotucrtOR— Injunc- 
tion. 
The  courts  do  not  look  with  favor  on  suits  to 

enjoin  the  collection  of  public  revenue. 
[Ed.   Note.— For   other   cases,   see   Taxation, 

Cent.  Dig.  1 1230.] 


2.  Taxation  «=»e08(9)—CorxECTiow— Injunc- 
tion. 
Wliere  a  company  has  paid  an  amount  of 
tax  equal  to  the  levy  on  an  original  assessment, 
but  declined  to  pay  the  increase  arising  from  an 
order  of  the  state  board  of  equalization,  a  suit 
brought  by  it  to  enjoin  collection  of  the  unpaid 
tax  should  be  dismissed ;  a  plain,  speedy,  and 
adequate  remedy  at  law  being  proviaed,  and  it 
being  the  duty  of  complainants  to  have  paid  the 
whole  of  the  tax  assessed  and  to  have  proceeded 
under  Rev.  St  1908,  {  5750,  providing  for  the 
refunding  of  taxes  improperly  levied. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  «  1238.1 

En  Banc.  Error  to  District  Court,  Lake 
County;  Chas.  A.  Wilkin,  Judge. 

Injunction  by  the  A.  Y.  &  Minnie  Mining  & 
Milling  Company  and  others  against  F.  E. 
Kendrlck,  as  County  Treasurer  of  Lake  Coun- 
ty, Colo.  Judgment  for  plaintiffs,  aod  de- 
fendant brings  error.    Reversed. 

Jos.  W.  Clarke,  of  Leadvllle,  for  plaintiff 
In  error.  John  A  Ewing,  of  Denver,  and 
Michael  F.  Ryan,  of  Leadvllle,  for  defend- 
ants in  error. 

BOOTT,  J.  The  A.  Y.  &  Minnie  Mining  & 
Milling  Company  is  the  owner  of  a  produc- 
ing mine  located  in  Lake  county.  This  ac- 
tion involves  a  portion  of  the  tax  on  such 
mine  for  the  year  1912.  Assessment  of  the 
tax  was  made  by  the  county  assessor  In  all 
respects  as  provided  by  law. 

On  October  22,  1913,  the  state  board  of 
eQuallzatlon,  upon  the  recommendation  of 
the  state  tax  commission,  raised  the  total  as- 
sessed valuation  of  Lake  county  in  the  sum 
of  12,275,000,  or  23.42  per  cent  Thereafter 
the  county  assessor,  acting  under  the  order 
of  the  state  tax  commission  and  the  state 
board  of  equalization  proceeded  to  place  "sudi 
assessment  on  the  properties  of  the  county, 
in  compliance  with  the  action  of  the  state 
board  making  such  raise  in  valuation,  after 
deducting  from  such  sum  assessments  on 
properties  thereafter  discovered.  The  dis- 
covery and  assessment  of  these  later  pr(H)er- 
ties  reduced  the  increased  per  cent,  of  valua- 
tion of  the  county  to  15.52  per  cent.  ISie  as- 
sessed valuation  of  the  property  of  the  A.  Y. 
&,  Miimle  Mining  &  Milling  Ctompany  was 
thus  Increased  from  $76,548.75  to  $88,429. 

The  company  paid  an  amount  of  tax  equal 
to  the  levy  on  the  original  assessment,  but 
declined  to  pay  the  Increase  arising  by  rea- 
son of  the  order  of  the  state  board  of  equali- 
zation. The  county  treasurer  proceeded  to 
advertise  the  property  for  sale  to  recover  the 
delinquent  tax.  This  actiMi  is  a  proceeding 
in  injunctlcm  to  prevent  such  sale  and  col- 
lection. 

The  other  defendants  in  error  are  in  the 
same  relative  situation  as  the  A.  Y.  &  Minnie 
Mining  &.  Mining  Company.  The  court  grant- 
ed a  temporarj-  injunction  which  it  afterward 
made  permanent.  The  county  brings  the  case 
here  for  review. 

[1]  By  legislation  and  by  the  uniform  de- 
cisions of  this  court,  actions  the  purpose  of 
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vrbltb  la  to  restrain  the  coUectlra  of  the 
public  revenue  have  been  discouraged.  Hal- 
lett  y.  Arapahoe  Co.,  40  Coh).  315,  90  Pac. 
678;  Highlands  v.  Johnson,  24  Colo.  371,  61 
Pac.  1004 ;  Insurance  Co.  t.  Bonner,  24  Colo. 
220,  49  Paa  866;  Tallon  v.  Vindicator  M. 
Co.,  59  Colo.  316,  149  Pac.  108;  Bent  Coun- 
ty V.  Santa  F6  County,  52  Colo.  609,  125  Pac. 
528;  Nile  Dlst  v.  English.  60  Colo.  406,  153 
Pac.  76a 

[2]  But  the  law  has  provided  a  plain, 
speedy,  and  adequate  remedy  at  law  for  the 
hearing  and  determination  of  the  grievances 
of  plaintiff.  It  was  the  duty  of  complainants 
in  this  case  to  have  paid  the  whole  of  the  tax 
assessed,  and  to  have  proceeded  under  au- 
thority of  section  5750,  Rev.  Stat  1908. 

The  judgment  Is  reversed,  and  the  cause 
dismissed. 


JONES  et  aL  T.  BICE.    (Na  8607.) 
(Supreme  Court  of  Colorado.    May  7, 1917.) 

1.  Justices  of  thb  Peace  «s>192— Ckbtioba- 

U — SUBBTtrUTE  fob  APPEAL — STATUTE. 

A  writ  of  certiorari,  under  Rev.  St.  1908^  g 
3837  et  aeq.,  to  transfer  a  cause  from  a  justice 
to  the  county  court  and  there  retry  it,  is  a 
substitute  for  appeal,  and  applicable  only  In 
unusual  cases  where  a  party  without  negligence 
has  been  prevented  from  taking  an  appeal  in 
the  ordinary  way. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  g  769.1 

2.  Justices  of  tee  Peace  «s>202(2)— Osbtio- 
BABi  fob  Retbial  in  County  CouB^^— Kk- 
quibemerts  of  Statute. 

In  petition  for  certiorari  under  Rev.  St 
1906,  S  3837  et  seq.,  by  plaintiff  in  a  suit  in 
justice  court  to  have  the  cause  transferred  to 
and  retried  in  the  coimty  court  after  the  ap- 
peal of  one  defendant  was  dismissed  over  plain- 
tiff's objection,  plaintiff  stated  that  at  the  con- 
clusion of  the  trial,  a  defendant,  speaking  for 
both,  stated  to  plaintiff  and  his  counsel  that  he 
would  take  the  case  to  the  Supreme  Court 
rather  than  pay  the  claim  In  suit;  that  on  the 
aftemomt  of  the  last  day  on  which  an  appeal  in 
the  ordinary  way  could  be  taken,  a  defendant 
perfected  an  appeal  by  filing  with  the  justice 
her  -bond ;  and  that  it  was  petitioner's  inten- 
tion to  take  an  appeal  unless  the  opposing  par- 
ties did.  Held,  that  such  facts  failed  to  meet 
the  requirements  of  the  statute,  making  the 
writ  of  certiorari  a  substitute  for  appeal,  only 
where  a  party  without  negligence  on  his  part  has 
been  prevented  from  taking  an  appeal  in  the 
ordinary  way. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  Si  781-788.] 

3.  justiceb  of  the  peace  9=»149(1)— appkai, 
— Dismissal. 

Any  party  to  a  suit  before  a  justice  of  the 
peace  may  take  an  appeal  when  dissatisfied  with 
the  judgment,  and  thereafter  has  the  right  to 
control  the  appeal  so  taken  by  him,  even  to 
the  extent  of  dismissing  it    . 

[E!d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {$  604,  505.] 

En  Banc.  Error  to  County  Court  City  and 
County  of  'Denver ;  E.  J.  Ingram,  Judge. 

Suit  by  Walter  L.  Rice  against  Edith 
Jones  and  William  S.  Jones,  wherein  Judg- 
ment was  entered  by  the  justice  for  Rice 
against  defendant  Edith  Jones,  from  whldi 


judgment  she  prayed  an  appeal,  wUcti  was 
lodged  in  the  county  conit,  and  thereafter 
was  dismissed  on  ai^ellant's  motion,  and 
plaintiff  had  the  cause  as  against  twUi  de- 
fendants transferred  to  and  retried  in  tlie 
county  court  upon  certiorari.  To  review  the 
judgment  of  the  county  court,  both  defend- 
ants bring  error.  Revised,  with  directioos 
to  quash  the  writ  of  certiorari,  and  dismiss 
the  appeal. 

Frank  E.  Hlckey,  of  Denver,  for  plaintUTs 
In  error.  Paul  Knowlee,  of  Denver,  for  de- 
fendant in  error. 

WHITE,  C.  J.  Rice  prosecuted  a  suit  be- 
fore a  justice  of  the  peace  in  the  dty  and 
county  of  Denver  against  Edith  and  William 
S.  Jones.  The  defendants  filed  a  counter- 
claim, and  thereafter,  upon  trial.  Judgment 
was  entered  in  favor  of  Bice  against  the  de- 
fendant Edith  Jones  alone,  from  which  Judg- 
ment she  prayed  an  appeal  and  filed  her  bond 
accordingly.  In  due  time  the  appeal  was 
lodged  in  the  county  court,  and  some  time 
thereafter  Rice  appeared  tiiereln  and  paid 
his  docket  fee,  whereupon  appellant  did  like- 
wise. William  S.  Jones  did  not  appear,  nor 
was  he  served  with  summons  therein.  There- 
after, upon  motion  of  appellant  the  appeal 
was  dismissed  over  the  objection  of  Rice,  and 
he  thereupon  had  the  cause,  as  against  both 
defendants,  transferred  to  and  retried  in  the 
county  court  upon  certiorari,  under  tlie  pro- 
visions of  chapter  78,  pp.  987,  988,  R.  S.  1908. 
Plaintiffs  in  error  questioned  the  sufficiency 
of  the  petition  upon  which  the  writ  of  cer- 
tiorari was  Issued,  and  moved  to  quash  the 
writ  which  was  denied. 

[1]  The  only  Important  question  necessary 
to  determine  Is  whether  the  failure  of  Rice 
to  appeal  from  the  judgment  of  the  Justice 
of  the  peace  was  Inexcusable  or  negligent 
under  the  facts  and  circumstances  lnv<dTed. 
We  are  compelled  to  answer  the  question  in 
the  affirmative.  The  writ  of  certiorari  here 
employed  Is  a  substitute  for  appeaL  It  is 
applicable  only  in  unusual  cases  where  a 
party,  without  negligence  on  his  part  has 
been  prevented  from  taking  an  appeal  in  the 
ordinary  way.  Austin  v.  Bush,  11  Colo.  196, 
17  Pac.  501.  Section  3840,  R.  S.  1908,  pro- 
vides that  the  petition  shall  show  that  the 
Judgment  was  not  the  result  of  negligence  of 
the  petitioner ;  that  it  is,  In  his  opinion,  er- 
roneous and  unjust,  setting  forth  wherein  the 
error  and  injustice  omslst;  and  that  it  was 
not  in  his  power  to  take  an  appeal  in  the 
ordinary  way,  setting  forth  the  particular 
circumstances  which  prevented  him  from  bo 
doing.  The  facts  stated  in  the  iietiUon  for 
not  taking  an  appeal  in  the  ordinary  way, 
briefly  stated,  are  that  at  the  conclusion  of 
the  trial  William  S.  Jones,  speaking  for  him- 
self and  Edith  Jones,  stated  to  plaintiff  and 
bis  counsel  that  "he  would  take  the  case  to 
the  Supreme  Court  of  the  state  rather  than 
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pay  anything  on  account  of  tlie  claim  and 
suit,"  and  that  he  and  his  counsel  had  there- 
after frequently  made  the  same  statement; 
that  on  the  afternoon  of  the  last  day  within 
which  an  appeal  In  the  ordinary  way  could 
be  taken,  Edith  Jones  perfected  an  appeal  by 
aUng  with  the  Justice  of  the  peace  her  bond 
for  that  purpose,  and  that  it' was  petitioner's 
Intention  to  take  an  appeal  unless  the  op- 
posing parties  did. 

[2,  3]  These  facts  wholly  fail  to  meet  the 
requirements  of  the  statute.  In  fact,  they 
show  a  want  of  even  ordinary  diligence  on 
the  part  of  Rice  to  have  the  Judgment  re- 
viewed on  appeal.  Austin  v.  Bush,  supra. 
Neither  the  assertion  of  the  one  nor  the  ac- 
tion of  the  other  defendant  in  appealing  from 
the  Judgment  warranted  or  Justified  the  plain- 
tiff In  falling  to  appeal  in  the  ordinary  way 
if  he  was  dissatisfied  with  the  Judgment. 
Any  party  to  a  suit  before  a  Justice  of  the 
peace  may  take  an  appeal  when  dissatisfied 
with  the  Judgment,  and  thereafter  has  the 
right  to  control  the  appeal  so  taken  by  him, 
even  to  the  extent  of  dismissing  the  same. 
Pueblo  Chicago  Lumber  Co.  v.  Danziger,  7 
Colo.  App.  149,  150,  42  Pac.  683.  The  Judg- 
ment of  the  county  court  Is  therefore  re- 
versed, with  directions  to  quash  the  writ  of 
certiorari,  and  to  dismiss  the  appeaL 

Reversed,  with  directions. 


NESBITT  et  aL  v.  SWALLOW.     (No.  8663.) 

(Supreme  Court  of  Colorado.     May   7,  1917.) 

Witnesses  «=»139(14)  —  Cojipetenot  —  Suit 
AOAiNsrr  ADMINISTBA.TOB— Statute. 
Under  Rev.  St.  1908,  §  7267,  providing  that 
no  party  to  any  civil  action  shall  be  allowed  to 
testify  in  his  own  behalf  when  any  adverse 
peaty  auaa  or  defends  as  administrator,  with  ex- 
ceptions, in  suit  to  foreclose  a  mortgage  made 
to  secure  a  note  on  premises  later  sold  by  the 
mortgagor  to  one  who  gave  a  note  secured  by 
deed  of  trust,  which  note  was  transferred  to  a 
party  whose  administrator  was  made  a  defend- 
ant to  effect  a  complete  foreclosure,  plaintiff 
could  testify  to  the  execution  and  delivery  of  the 
note  by  the  mortgagor,  and  that  it  had  not  been 
paid,  the  mortgagor  being  alive,  and  able  to  tes- 
tify against  plaintiff,  there  being  no  presump- 
tion that  the  administrator's  decedent,  if  alive, 
would  have  knowledge  as  to  the  execution  and 
delivery. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  505.] 

Error  to  District  Court,  Denver  County; 
William  D.  Wright,  Judge. 

Suit  by  George  R.  Swallow  against  Frank 
B.  Nesbltt,  admlnlstratar  of  the  estate  of  Jon- 
athan Neebltt,  deceased,  and  others.  To  re- 
view a  decree  of  foreclosure,  defendant  ad- 
minlstrator  brings  error.    Affirmed. 

Jdbn  F.  Rotmck,  of  Denver,  for  plaintiff 
In  error.  John  Hipp,  of  Denver,  for  defend- 
ant In  error. 

TELLER,  J.  The  defendant  in  error 
brought  salt  to  foreclose  a  mortgage  made 


by'  one  Hblloway  to  secure  a  promlsswy  note, 
who  later  sold  and  conveyed  the  mortgaged 
premises  to  one  Beatty,  and  took  from  Beat- 
ty  a  promissory  note  secured  by  a  deed  of 
trust  on  said  premises.  The  note  secured  by 
this  deed  of  trust  was  transferred  to  Jona- 
than A.  Nesbltt.  He  having  died,  Frank  B. 
Nesbltt,  the  plaintiff  in  error,  became  ad- 
ministrator of  the  Nesbltt  estate. 

Holloway,  Beatty,  and  NesMtt,  as  adminis- 
trator, were  all  made  defendants,  though  the 
only  relief  prayed  for  as  against  Nesbltt  and 
Beatty  was  that  they  be  foreclosed  of  all 
rights,  etc.,  in  the  premises. 

Plaintiff  In  error  by  his  answer  claimed 
that  the  Hen  of  the  deed  of  trust  was  prior 
to  that  sought  to  be  enforced  by  the  plaintiff 
in  the  case.  The  court  found  against  him  on 
that  point,  and  a  decree  of  foreclosure  In  the 
usual  form  was  entered. 

The  only  question  discussed  In  the  briefs 
is  as  to  the  competency  of  the  plaintiff  to 
testify  on  his  own  motion,  as  he  was  permit- 
ted to  do,  over  the  objection  of  defendant 
Nesbltt. 

It  Is  urged  that,  under  section  7267,  R.  S. 
1908,  he  was  Incompetent  to  testify  because 
Nesbltt  was  defending  as  administrator. 

Counsel  cite  several  decisions  of  this  court, 
in  some  of  which  general  statements  are 
made  from  which  counsel  conclude  that  In 
no  case  can  a  plaintiff  testify  on  his  own  mo- 
tion where  one  la  defeaodlng  as  an  heir,  dev- 
isee, executor,  or  administrator.  Those  cas- 
es, however,  must  not  be  accepted  as  stating 
the  law  except  as  applied  to  the  facts  of  the 
cases. 

The  question  here  presented  has  never 
been  before  us  for  determination,  though  the 
principle  here  involved  was  touched  upon  in 
Cree  v.  Be<*er,  49  Colo.  268,  112  P&c.  783. 
There  an  action  was  brought  against  two 
sureties  on  a  bond,  cme  of  whom  died  before 
the  trial.  The  administrator  of  his  estate 
was  substituted,  and  the  other  defendant 
was,  during  the  trial,  dismissed  out  of  the 
ease.  The  trial  court  sustained  an  objection 
to  the  competency  of  the  plaintiff  as  a  wit- 
ness, and  this  we  held  no  error.  But  In  the 
court's  opinion,  by  Mr.  Justice  Bailey,  It  was 
said  that.  If  the  other  surety  were  In  the 
case  as  a  defendant.  It  might  well  be  that 
the  plaintiff  would  t>e  a  competent  witness,  at 
least  against  hlra,  and  possibly  for  all  pur- 
poses. In  Lowry  v.  Tlvy,  69  N.  J.  Law,  94, 
54  Atl.  621,  where  the  question  was  raised 
under  a  statute  similar  to  ours,  it  was  held 
that  In  an  action  on  a  note  against  one  of 
the  makers  and  the  administrator  of  the  oth- 
er maker,  the  plaintiff  was  entitled  to  testify 
against  the  surviving  maker  as  to  transac- 
tions with  the  deceased.  To  the  same  effect 
see  Bush  v.  Prescott  &  N.  W.  Ry.  Co.,  83  Ark. 
210,  103  S.  W.  176;  Shaln  v.  Forbes,  82  Cal. 
577,  23  Pac.  196;  and  Turple  v.  Lowe,  158 
Ind.  314,  62  N.  E.  484,  92  Am.  St  Rep.  310. 


4s»For  other  ctaaa  aea  sama  topic  and  KBT-NUUBER  In  all  Key-Numbered  Dicoett  and  IndeXM 

igitized  by 


L^oogle 


1164 


164  PACIFIC  BBPORTBB 


CCokk 


This  case  clearly  does  not  fall  within  tbe 
reason  of  the  statute. 

Speaking  of  a  similar  statute,  the  Supreme 
Court  of  Missouri,  In  Williams  ▼.  Edwards, 
94  Ma  447,  7  S.  W.  429,  said  the  purpose 
was  "to  guard  against  false  testimony  by  the 
survlTor,  and  in  order  to  do  this  the  statute 
establishes  a  rule  of  mutuality  by  which, 
when  the  lips  of  one  contracting  party  are 
closed  by  death,  the  lips  of  the  other  party 
are  closed  by  the  law." 

The  plaintiff  In  this  case  merely  testified 
to  the  execution  and  delivery  of  the  note  by 
HoUoway,  and  that  it  had  not  been  paid. 
HoHoway  was  allre  and  could  have  testified 
against  plaintiff,  but  it  is  not  to  be  presumed 
that  Jonathan  Nesbitt,  If  allye,  would  have 
knowledge  on  that  point,  and  there  is  no 
possible  reason  why  the  law  should  apply 
here.  No  relief  was  sought  against  the  es- 
tate, and  the  tact  that  the  administrator 
was  a  necessary  party  in  order  to  effect  a 
complete  foreclosure  should  not  prevent  the 
plaintiff  from  making  his  case  against  the 
maker  of  the  note  and  enforcing  his  lien. 

The  judgment  is  affirmed. 

WHITB,  O.  J.,  and  HILL,  X,  concur. 


CITT  OP  PUEBLO  v.  LDKINS.    (No.  8723.) 
(Supreme  Court  of  Colorado.    May  7,  1917.) 

1.  CoMMBBOE  «=>63— Obdinahcb— Chakaotbb 
AS  Rbvkrtte  Measube. 

A  city  ordinance  providing  that  no  person 
should  distribute  or  hand  out  circulars^  placards, 
or  advertising  matter  within  the  city  limits 
without  having  received  a  permit  from  the  city 
clerk  for  a  fee  of  ¥26  was  a  revenue  measure, 
and  not  a  police  ordinance. 

[Ed.  Note.— For  other  cases,  see  Commetee, 
Cent  Dig.  H  100,  lOa-122.] 

2.  COUKEBCE  ®=»63— Intebstate  (Tomuebob— 
DiSTBiBUTioN  of  Advebhsino  Matteb. 

Where  defendant,  a  nonresident  of  Colorado, 
and  a  traveling  salesman  for  a  New  York  cor- 
poration manufacturing  a  preparation  for  use 
m  making  gelatin  desserts,  which  article  was 
kept  and  stored  without  the  state,  and  shipped 
into  the  state  upon  calls  by  local  merchants, 
contracted  with  the  merchants  of  a  city  to  whom 
he  sold  the  preparation  that  he  would  distribute 
samples  of  it  and  recipe  books  showing  its  prac- 
tical use  among  residents  of  the  city,  his  dis- 
tribution of  samples  and  books  of  directions  was 
one  of  the  causes  which  put  in  motion  the  in- 
terstate shipment  of  the  p;oods,  and  an  ordi- 
nance of  the  city  providing  that  no  person 
should  distribute  advertising  matter  without 
a  permit  from  the  city  clerk,  the  fee  therefor 
being  $25,  as  applied  to  defendant,  was  viola- 
tive of  Const.  V.  S.  art  1,  {  8,  giving  Oongresfi 
sole  power  to  regulate  commerce  between  the 
states,  and  void. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §§  100,  10»-122.] 

Error  to  Pueblo  Coimty  Court;  Franl(  O. 
Mlrlck,  Judge. 

C.  J.  Luldns  was  convicted  In  the  munici- 
pal court  of  the  City  of  Pueblo  of  distribut- 
ing advertising  matter  within  the  city  lim- 


its without  pemdt  In  violation  of  «  dtj  ot^ 
dlnance,  and  he  appealed  to  the  county  court, 
which  gave  Judgment  for  him,  to  review 
which  the  City  brings  error.    Affirmed. 

Alva  B.  Adams,  of  Pueblo,  for  plaintiff  in 
error.  Andrew  B.  Oilflllan,  of  Buffalo,  N.  Y., 
and  West  ft  Strickland,  of  Denver,  for  de- 
fendant in  error. 

BAILEY,  J.  Defendant  in  error,  ieteoA- 
ant  below,  was  convicted  in  the  municipal 
court  of  the  City  of  Pueblo  of  distributing 
advertising  matter  within  the  city  llmita 
without  a  permit,  in  violation  of  a  dty  ordi- 
nance. The  case  was  appealed  to  the  county 
court,  where  it  was  tried  up<«  an  agreed 
statement  of  facts.  Judgment  was  entered 
for  defendant,  and  plaintiff  brings  the  case 
here  for  review. 

Defendant  Is  a  non-resident  of  this  State, 
and  a  traveling  salesman  for  a  New  York 
corporation  manufacturing  a  preparation  for 
use  in  making  gelatin  desserts.  The  manu- 
factured article  is  kept  and  stored  without 
the  State,  and  shipped  here  upon  calls  by 
local  merchants.  Defendant  contracted  and\ 
agreed  with  the  merchants  of  Pneblo  to\ 
whom  he  sold  the  preparation  that  he  would 
distribute  samples  of  it,  and  recipe  books 
showing  its  practical  use,  among  residents 
and  citizens  of  that  city.  While  he  was  en- 
gaged in  such  distribution  he  was  arrested 
and  fined,  under  sec.  12,  of  ordinance  num- 
ber 880,  whidi  Is  as  follows: 

"Section  12.  No  person  shall  distribote  or 
hand  out  drcnlars,  placards  or  advertising  mat- 
ter within  the  limits  of  the  (3ity  of  Pueblo, 
without  having  received  a  permit  so  to  do  from 
the  City  Clerk.  The  fee  for  such  permit  shall 
be  twenty-five  dollars  per  annum." 

The  lower  court  held  this  ordinance  to  be 
a  revenue  measure  and  invalid,  in  that  it 
was  an  attempt  to  tax  Interstate  commerce. 

[1]  The  plaintiff  city  contends  that  it  is  a 
police  ordinance  to  prevent  Uttering  the 
streets,  frightening  horses  witii  flying  papers 
being  blown  about,  and  to  restrain  the  dis- 
tribution of  harmful. and  improper  articles, 
and  that  it  is  not  In  conflict  with  constitu- 
tional provisions  relative  to  interstate  cchu- 
merce.  It  is  impossible,  however,  to  bold 
this  ordinance  to  be  a  police  measure,  for, 
after  paying  the  fee  and  obtaining  the  per- 
mit, the  holder  thereof  may,  so  far  as  this 
ordinance  is  concerned,  litter  the  streets  as 
be  pleases,  or  perpetrate  any  of  tbe  other 
acts  which  the  measure  is  assumed  to  pre- 
vent   It  is  clearly  a  revenue  measure. 

As  Congress  has  sole  power  to  regulate 
commerce  between  the  States  it  is  necessary 
to  determine  whether  the  ordinance  Is,  in 
this  instance,  an  Interference  with  Interstate 
commerce.  Numerous  cases  have  been  cited 
to  support  the  contention  that  defendant's 
distribution  of  samples  and  i-edpe  books  can- 
not be  considered  a  part  of  the  contract  up- 
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on  which  the  goods  were  tsold  and  shipped  bo 
as  to  bring  It  within  the  scope  of  the  Inter- 
state Commerce  Act. 

From  the  stipulated  facts  It  appears  that 
the  agreement  to  advertise  the  article  la 
question  by  free  distribution  of  books  and 
samples  was  a  part  of  the  contract,  and 
part  of  the  consideration  therefor.  It  was 
one  of  the  causes  which  put  In  motion  the 
Interstate  shipment.  In  defining  interstate 
conmierce,  and  discussing  transactions  there- 
in, in  Butler  Bros.  Shoe  Go.  v.  United  States 
Rubber  Co.,  156  Fed.  1,  at  page  17,  84  0.  0. 
A.  167,  at  page  183,  the  court  said: 

"Importation  into  one  state  from  another  is 
the  indispensable  element,  the  test,  of  inter- 
state commerce;  and  every  negotiatioD,  con- 
traet,  trade,  and  dealing  between  citiaens  of 
different  states^  •  •  r  whether  it  l>e  of 
ioods,  persons,  or  information,  is  a  transaction 
of  inteiatate  commerce." 

The  distribution  of  samples  was  one  of  the 
means  and  instruments  employed  by  defend- 
ant to  Introduce  his  wares,  and  bring  them 
upon  the  market  Ttj_Nnrfnllri  ntpi,  n  Tt  Ooi  | 
▼.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Gt 
958,  34  Ifc  Bd.  -3&4,  the  question  decided  was 
the  constitutionality  of  a  tax  upon  an  office 
maintained  by  the  railway  company  within 
the  State.  It  apjpeared  that  the  railway  it- 
self did  not  extend  beyond  the  boundaries  of 
Virginia  and  West  Virginia,  and  that  It  waa 
not  actually  engaged  In  tran8i)ortation  with- 
in the  limits  of  the  State  of  Pennsylvania. 
It  was,  however,  part  of  a  system  which  was 
engaged  in  transporting  persons  and  freight 
in  interstate  commerce,  and  the  oflSce  sought 
to  be  taxed  was_establlsh6d  to  Tftrther  this 
int^rsifltfi  busiuessi  "TB6  "Cburt,  in  declaring 
tUu  tax  UiJibn  the  office  a  tax  upon  Interstate 
commerce,  at  page  120  of  136  U.  S.,  at  page 
960  of  10  Sup.  Ct,  34  L.  Bd.  394,  said: 

"In  other  words,  was  such  a  tax  a  tax  upon 
apy  of  the  means  or  instruments  b^  whigi^  J^he 
wBuimaj  was  euaMnd  lu  enrry  on  its  busuess 
ot  intwctnte  commerce?  W«  have  no  hesitancy 
in  angwtiiug  tliat  question  in  the  affirmative. 
What  was  the  purpose  of  the  company  in  es- 
tabUshing  an,  office  in  tlie  city  of  Philadel[>bia? 
Manifestly  for  the  furtherance  of  its  boaineas 
interests  in  the  matter  of  its  commercial  rela- 
tions. *  •  •  A  tax  upon  it  was,  therefore, 
a  tax  upon  one  of  the  means  or  instrumentali- 
ties of  tae  company's  interstate  commerce ;  and 
as  such  was  in  violation  of  the  commercial  clause 
of  the  C<nstituti<m  of  the  Dnited  States." 

[2]  What  was  the  purpose  of  the  defend- 
ant in  agreeing  to  distribute,  and  In  di8trU>- 
uting,  samples  of  bis  wares,  with  books  of 
directions  for  their  use?  It  was  for  the  pur- 
pose of  furthering  his  business  interests,  and 
these  consist  entirely  of  traoBactions  in  in- 
terstate commerce.  A  tax  on  any  of  the 
means  or  instruments  used  by  him  for.  tills 
purpose  is,  under  the  authorities,  in  viola- 
tion of  the  commercial  clause  of  the  Consti- 
tution (article  1,  1 .8),  and  void. 

Judgment  affirmed. 


STATE  v.  BOGLB.     (No.  2103a) 
(Supreme  Court   of  Kansas.     May  12,  1917.) 

(ByUahut  iw  tit*  Court.) 
IwTOJCioATiKO  LiquoBB  «»2S6(9)  —  Haikiv- 

ITAMOB    or    IdQXTOB    NciSAMCB—StrFnOIENOT 
OF   BVIDXNCE. 

The  evidence  examined,  and  held  sufficient 
to  sustain  a  judgment  convicting  defendant  of 
maintaining  a  nuisance  in  violation  of  the  pro- 
hibitory law. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {  811.] 

Appeal  from  District  Court,  Crawford 
County. 

Steve  Regie  was  convicted  of  maintaining 
a  liquor  nuisance,  and  he  appeals.    Affirmed. 

Arthur  Fuller  and  W.  J.  True,  both  of 
Pittsburg,  for  appellant  S.  M.  Brewster, 
Atty.  Gen.,  and  P.  P.  Undsay,  of  Topeka,  for 
the  State. 


WHITE,  G.  J.,  and  ALLEN,  J.,  concur. 


PORTER,  J.  The  defendant  was  found 
guilty  of  maintaining  a  liquor  nuisance,  and 
appeals  from  a  judgment  sentencing  him  to 
6  months  in  jail,  and  a  fine  of  1100. 

The  state  called  but  one  witness,  the  sher- 
iff who  made  the  arrest,  and  who  testified 
that  he  saw  defendant  carrying  a  keg  of  beer 
from  a  wagon  to  a  dwelling  house  in  one  of 
the  mining  camps  in  Crawford  county.  He 
found  four  cases  of  beer  and  three  empty 
beer  casks  in  the  wagon.  When  he  spoke  to 
the  defendant  the  latter  admitted  having  de- 
livered a  keg  of  beer  at  tliat  house,  and 
claimed  that  each  keg  or  case  had  on  it  a  tag 
with  the  name  of  the  purchaser.  The  sheriff 
testified  that  he  then  asked  defendant  if  he 
had  any  receipts,  and  the  defendant  said  he 
had  none. 

The  defense  called  but  one  witness,  the  de- 
fendant liims^,  who  testified  that  he  was 
hired  by  a  brewing  company  of  East  St 
Louis,  UL,  to  deliver  beer  upon  orders  sent 
from  customers  in  mining  camps  in  Kansas 
and  Missouri;  that  the  customers  sent  their 
orders  direct  to  the  brewery,  which  then 
shipped  the  beer  to  its  storage  house  on  the 
Missouri  side  of  the  state  line ;  and  that  the 
separate  casks  or  cases  bore  tags  showing 
the  names  of  the  purchasers.  He  testified 
that  his  business  was  to  deliver  the  beer  by  a 
wagon  and  team  belonging  to  tlte  brewery; 
that  he  liad  been  employed  for  this  purpose 
for  11  months  and  received  monthly  wages ; 
tliat  he  had  no  Interest  in  the  sale  of  the  beer, 
but  was  employed  merely  to  deliver  it  He 
contradicted  the  testimony  of  the  sheriff  in 
one  respect,  and  testified  that  the  woman  at 
the  house  where  he  delivered  the  beer  in  ques- 
tion signed  a  receipt  The  beer,  he  said,  was 
left  there  for  a  miner  named  Bogena,  who 
was  then  at  work  in  one  of  the  mines. 

T))e  main  oqntention  is  that  the  beer  was 
not  subject  to  seizure  by  the  state  author- 
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Ities  until  after  delivery  to  the  consignee,  and 
it  haring  been  sold  in  MljMourl,  the  defend- 
ant had  the  right  to  deliver  it  to  the  purchas- 
er in  Kansas,  and  was  protected  by  the 
"commerce"  clause  of  the  federal  Constitu- 
tion. In  defendant's  brief  there  is  a  discus- 
sion of  the  law  which  it  is  claimed  controls 
this  case,  and  Kirmeyer  v.  Kansas,  236  U. 
S.  568,  35  Sup.  Ct  419,  59  L.  Ed.  721,  and  a 
number  of  authorities  construing  the  Webb- 
Kenyon  Act  (Act  March  1,  1913,  c.  90,  87 
Stat  699  [U.  S.  Comp.  St  1916,  |  8739])  are 
cited.  We  do  not  deem  it  necessary  to  enter 
Into  a  consideration  of  these  authorities,  for 
the  reason  that  the  evidence  produced  by  the 
state  was  sufficient  to  make  a  prima  facie 
case,  and  unless  overcome  by  that  offered  in 
defense,  must  be  held  sufHcient  to  sustain  the 
Judgment.    The  statute  declares  that: 

"All  idaces  where  intoxicating  liquors  are 
manufactured,  sold,  bartered  or  given  away  in 
violation  of  law,    •    *    *    and  all  intoxicating 

X>r8,  bottles,  glasses,  kegs,  pamps,  bars  and 
r  property  kept  in  and  used  in  maintaining 
such  a  place,  are  hereby  declared  to  be  common 
nuisances;  and  every  person  who  maintains  or 
assists  in  maintaining  such  common  nnisance 
shall  be  guilty,"  etc.  iSection  5624,  Qen.  SUt 
1916. 

In  Breweries  Co.  v.  Kansas  City,  96  Kan. 
731,  153  Pac.  623,  it  was  held  that  a  vehicle 
moving  at>out  from  one  place  to  another  while 
engaged  in  selling  Intoxicating  liquors  in 
violation  of  law  is  a  "place"  within  the  mean- 
ing of  the  foregoing  section. 

At  the  close  of  the  evidence  introduced  by 
the  state  it  would  have  been  entitled  to  Judg- 
ment if  the  defendant  had  offered  no  evidence 
to  overcome  the  prima  fade  showing.  The 
testimony  he  did  offer  was  not  considered  by 
the  Jnry  sufBclent  to  overcome  the  prima 
fade  case  against  him.  His  defense  was  that 
he  was  engaged  in  interstate  commerce.  Sec- 
tion 4  of  what  is  known  as  the  Mahln  Iiaw 
(diapter  248,  Laws  1913)  malces  It  unlawful 
t6r  any  carrier,  express  company,  or  person 
to  deliver  intoxicating  liquor  to  any  person 
other  than  the  consignee,  or  to  deliver  even 
to  the  consignee,  without  first  having  sudi 
consignee  sign  and  deliver  to  him  a  written 
statement  showing  the  consignee's  name  and 
post  oiHce  address,  that  the  consignee  Is 
more  than  21  years  of  age,  and  that  the  pa<A- 
age  containing  the  intoxicating  Uquor  was 
consigned  at  a  certain  place  on  a  certain 
date  for  the  consignee's  own  use. 

The  evidence  of  the  state  was  that  the  de- 
fendant admitted  making  the  delivery  with- 
out having  taken  a  receipt,  and  bis  own  testi- 
mony is  that  he  delivered  it  to  a  person  other 
than  the  consignee.  Although  he  testified  to 
facts  tending  to  show  that  he  was  engaged 
In  interstate  commerce,  he  was  obHged  to 
admit  that  he  bad  not  complied  with  the  pro- 
visions of  the  Mahln  Law,  whidi  were  de- 
signed to  prevent  the  evasion  of  the  prohibi- 
tory laws  under  the  guise  of  Interstate  com- 


merce; Besides,'  the  verdict  of  the  Jmr. 
whidi  has  been  approved  by  the  trial  ooart, 
is  a  finding  against  him  upon  tbe  facts. 

The  Judgment  la  alBrmed.    All  die  Jostlees 
concurring. 


GALDWEX.L  «t  al.  v.  SKINNER  et  sL 
(No.  20862.) 

(Supreme  <3ourt  of  Kansaa.    Hay  12,  1917.) 
fSyllaiiu  hy  the  Court.) 

WAKXHOT78EUEN      4=934(5)      —     DKLIVEBT      OF 

Goods  ros  Stobaob— Nxqlioencb— Bobdxiv 

OF  Pboof. 
Where  goods  are  delivered  in  good  condi- 
tion to  a  warehouseman  for  hire  and  it  is  sIiowb 
that  they  have  not  been  delivered  on  denaaBd 
and  payment  of  charges  by  tbe  depositor,  buf 
have  been  destroyed  by  fire  while  in  the  custody 
of  tbe  warefaouseman,  the  burden  is  upon  bim  to 
absolve  himself  from  negUgenoe  by  sliowiBg  a 
lawful  excuse  for  liis  failure  to  deliver  the  goods 
in  compliance  with  tbe  demand. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  H  76,  77.] 

Appeal  from  District  Ck>art,  Shawnee 
County. 

Action  by  Sam  C  Caldwell  and  Edith  Cald- 
well against  C.  D.  Skinner  and  another.  De- 
murrer to  the  defense  pleaded  sustained,  and 
defendants  appeal.    Afilrmed. 

D.  R.  Hlte,  of  Topeka,  for  appellants.  3. 
M.  Stark,  of  Topeka,  for  appellees. 

JOHNSTON.  0.  J.  The  plaintiffs  stored 
goods  with  defendants,  who  were  warehouse- 
men, and,  the  goods  not  bdng  returned  oo 
demand,  this  action  was  brought  to  leoover 
the  damages  sustained. 

In  the  first  cause  of  action  plalntUIs  al- 
leged the  storage  for  hire  of  goods  of  the  val- 
ue of  $3,500,  the  agreement  by  tbe  defend- 
ants to  keep  them  safely  and  deliver  them  to 
plaintiffs  on  demand,  the  payment  of  storage 
charges,  and  the  failure  of  defendants  to  re- 
deliver the  goods  on  demand.  In  tbe  seocmd 
cause  of  action  it  was  alleged  that  repre- 
sentations were  made  by  defendants  tlwt 
they  carried  Insunmce  on  their  property  for 
the  benefit  of  their  patrons,  that  the  ware- 
house was  fireproof,  and  that  Insurance  by 
plaintiffs  was  unnecessary,  and  that  plaintiffs, 
relying  on  these  representations,  did  not  ob- 
tain insurance  on  their  goods.  It  was  al- 
leged that  the  representatioDs  wore  false, 
and  that  a  fire  occurred  which  destroyed  the 
plaintiffs'  goods,  and  that  by  reason  of  the 
false  representations  of  tbe  defoidants  and 
tbe  plaintiffs'  reliance  thereon  they  suffered 
a  loss  of  $3,500  for  wtilch  the;  ask  Judgment 
The  defendants  filed  an  answer,  and  in  tbe 
second  defense  alleged  "^at  any  prc^ierty  of 
the  plaintiffs  stored'  ia  defendants  ware- 
house was  wholly  destroyed  by  fire  la  Octo- 
ber, 1912."  To  this  defense  plaiottffs  flled 
their  demurrer,  which  the  court  sustained, 
and  ftom  that  ruling  this  appeal  Is  taken. 
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It  Is  insisted  by  the  defendants  that  it  was 
enough  for  them  to  allege  the  destruction  of 
the  goods  by  fire  while  they  were  stored  in 
their  warehouse,  and  that  it  was  unneces- 
sary to  allege  tbat  the  fire  and  ooasequent 
loss  was  without  fault  on  their  part.  It  is 
argued  that  negligence  is  not  presumed,  and 
when  it  was  shown  that  the  goods  were  de- 
stroyed by  Are,  the  burden  was  then  upon 
the  plaintiffs  to  show  that  the  fire  was  due 
to  the  negligence  of  the  warehousemen.  Cas- 
es are  dted  by  defendants  which  tend  to 
sustain  their  view,  and  there  is  a  conflict  of 
authority  on  the  question,  but  the  Legisla- 
ture has  provided  a  different  rule  for  estab- 
lishing claims  of  this  character.  In  the  act 
relating  to  warehouses  it  is  provided  that,  in 
the  absence  of  lawful  excuse,  the  warehouse- 
man upon  demand  must  deliver  the  goods, 
upon  the  payment  of  the  warehouseman's 
lien,  a  surrender  of  the  warehouseman's  re- 
ceipt, and  an  acknowledgment  of  the  deliv- 
ery.   It  then  provides: 

"In  ease  tl>«  war«lioaseman  refases  or  fails 
to  deliver  the  goods  in  compliance  with  a  demand 
by  the  holder  or  depositor  bo  accompanied,  the 
burden  shall  be  upon  the  warehouseman  to  es- 
tablish the  ezirtence  of  a  lawful  excuse  for  such 
refusal."    Oen.  SUt  1915,  |  4422. 

Under  the  statute,  if  it  be  shown  that 
goods  were  delivered  to  the  warehouseman 
in  good  condition  and  destroyed,  lost,  or  re- 
turned in  a  damaged  condition,  it  then  de- 
volves upon  him  to  acquit  himself  of  negli- 
gence; that  is,  to  show  a  lawful  excuse  for 
his  failure  or  refusal  to  deliver  the  goods  in 
c<Hnpllance  with  the  demand.  Doubtless  the 
Legislature  considered  that  the  warehouse- 
man who  had  control  of  the  premises  and 
the  goods  intrusted  to  his  care  was  better 
situated  than  the  depositor  to  Imow  the  facts 
and  circumstances  under  which  the  destruo- 
tioa,  loss,  or  damage  occurred,  and  is  best 
able  to  prove  them. 

In  Wiley  T.  Locke,  81  Kan.  143,  106  Pac. 
11,  24  L.  E.  A.  (N.  S.)  1117,  19  Ann.  Gas.  241, 
goods  were  delivered  to  a  warehouseman, 
who  stored  them  in  a  building  less  secure 
than  the  one  he  agreed  to  keep  them  in,  and 
tiiey  were  destroyed  by  fire.  In  determining 
Ills  liability,  it  was  held  that  he  was  not  an 
insurer  of  goods  received,  nor  required  to 
provide  a  building  secure  from  danger,  from 
witliin  or  without,  that  could  not  be  foreseen 
or  provided  against,  but  that,  in  the  absence 
of  an  express  agreement,  he  is  required  to 
exercise  reasonable  care  to  protect  and  pre- 
serve tlie  property  intrusted  to  him  for  safe- 
keet^g.  In  the  course  of  the  opinion  it  was 
said  that: 

"When  the  appellee  proved  that  he  bad  in- 
trusted liis  goods  to  the  appellants,  who  were  un- 
able to  return  them  because  they  were  burned, 
it  then  derolved  upon  the  appellants  to  show 
that  the  loss  did  not  occur  through  any  want  of 
can  on  their  part"  81  Kan.  147,.  105  Pac.  13, 
24  L.  K.  A.  [N.  S.]  1117,  19  Ami.  Cas.  241. 


Plaintiffs'  demurrer  to  the  defendants*  sec- 
ond defense  was  rightly  sustained,  and  the 
judgment  of  the  district  court  is  therefore 
affirmed.    All  the  Justices  concurring. 


McDANIEL  V.  FDTNAM.    (No.  20856.)* 
(Supreme  Court  of  Kansas.     May  12,  1917.) 

(SyUahiu  &v  tlt»  Court.) 

1.  BgraoTTTORs  and  Admirisibatoks  4=»225(S) 
—  "CoMTiWQErT  CiJtJu"  —  AcoBUAi.  —  Pat- 

MBRT. 

A  dalm  payable  on  the  death  of  another 
person  is  not  a  contingent  claim  that  might 
sever  accrue,  but  is  an  absolute,  uncondition- 
al claim,  payable  in  the  {uture,  the  time  of  pay- 
ment only  being  uncertain;  it  is  a  claim  accrued 
when  created,  the  payment  merely  postponed 
until  the  happening  of  an  event  which .  must 
rarely  transpire. 

[Ed.  Note.— For  other  cases,  see  ESxecntors 
and  Administrators,  Gent  Dig.  ff  790,  792. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Canting«nt  Claim.] 

2.  E^BOUrOBS      AND      Adhinistbatobs      4s» 
225(1, 7)— Pbesintation   or   Claims— Time. 

Except  by  some  provision  in  a  will  requir- 
ing the  keeping  open  of  an  estate  longer  than 
two  years,  the  statute  controls.  A  person  has 
no  power,  by  an  oral  agreement  with  his  credi- 
tor, to  establish  a  different  rule  as  to  the  time 
for  the  presentation  of  a  daim  asBlnst  liis  e»- 
tate  than  the  rule  declared  by  the  statute  of 
"nondaim,"  barring  all  demands  against  es- 
tates of  deceased  persons  which  are  not  pre- 
sented within  two  years  (Gen.  St  1915,  IS  4665, 
4500). 

[Ed.  Note. — iy>r  other  cases,  see  Dxecutors 
and  Administrators,  Cent  Dig.  H  789,  793^, 
796,  799,  800,  803,  806.] 

S.  EJxKCtrroBa  and  Administbatobs  4=>22S<7) 
— Pbebentmknt  or  Ci.ash— Nonoiaiic  Stat- 

TJTES. 

More  than  two  years  after  notice  of  the  ap- 
pointment of  the  executor  of  a  deceased  perscm 
and  before  final  settlement  of  the  estate,  plain- 
tiff presented  a  daim  against  the  estate,  rdying 
upon  an  agreement  with  tho  deceased  in  hu 
lifetime  by  which,  in  consideration  of  the  pay- 
ment to  him  of  $5  upon  the  claim,  which  was 
then  barred  by  the  statute  of  limitations,  he 
agreed  not  to  present  tho  daim  against  the  es- 
tate until  after  the  death  of  the  wife  of  the 
deceased.  Hw  death  occurred  two  years  after 
the  appointment  of  the  execntor  of  her  hus- 
band's estate.  Held,  that  ^e  daim  is  barred 
by  the  provisions  in  the  Executor's  and  Ad- 
ministrator's Act  (sections  4565,  4592,  G<m. 
Stat  1915),  which  requires  all  demands  against 
the  estate  of  a  deceased  person  to  be  exhibited 
within  two  years. 

[Ed.  Note.— For  other  cases,  see  Ekecutors 
and  Administrators,  Cent  Dig.  |  800.] 

Appeal  from  District  Oovrt,  Franklin 
County. 

Claim  by  Oeorgft  M<!Daniel  against  O.  B. 
Putnam,  executor  of  John  McDanlel,  deceas- 
ed. Demurrer  to  the  evidence  sustained  by 
the  probate  court,  and  from  a  Judgment  of 
the  district  court  on  appeal  sustaining  a  de- 
murrer to  the  evidence,  plaintiff  appeals. 
Affirmed. 


#s»Fov  ether  easM  ■•• 


■ame  topic  and  KBT-NUMBBR  Is  all  K<ir-Nnmb«r*d  Digests  and  IndezM 
^Rehearing  denied  June  16,  ISIT. 
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r.  M.  Harris,  of  Ottawa,  and  R.  B.  CuUl- 
Bon,  of  lola,  for  appellant  W.  B.  Pleasant, 
of  Ottawa,  for  appellee. 

PORTER,  J.  In  1876  George  McDaniel, 
then  13  jean  old,  went  to  live  with  his 
undo  J(dm  McDaniel  on  a  farm  In  Franklin 
county.  He  continued  a  member  of  the 
family  nntll  1888,  at  which  time  his  nncle 
married,  and  he  left  to  do  for  himself.  John 
McDaniri  died  November  25,  1912,  and  C.  E. 
Putnam,  who  was  appointed  executor  of  his 
will,  duly  qnalifled.  More  than  two  years 
after  notice  of  his  appointment  George  Mc- 
Daniel presented  a  claim  against  the  es- 
tate for  work  and  labor  on  the  farm  of  John 
McDaniel  from  1876  to  1888,  amounting  to 
$2,160,  with  credits  on  the  claim  as  fol- 
low!: 

September,  1886 $25  00 

October,  1886 15  00 

Febmarr,  1888 SO  00 

June,  lads 5  00 

November,   1912 6  00 

The  claim,  with  interest,  amounted  to  $5,- 
560.  At  the  time  the  claim  was  exhibited  no 
final  accoiut  had  been  flled  by  the  executor 
and  ao  notice  of  final  accounting  had  been 
published.  On  the  hearing  of  the  claim  the 
probate  court  sustained  a  demurrer  to  the 
evidence,  and  an  appeal  was  taken  to  the  dis- 
trict coort.  A.  motion  was  sustained  to  re- 
quire the  plaintiff  to  make  the  statement  of 
his  claim  more  definite  and  certain:  First, 
by  stating  in  what  way  the  alleged  payment 
of  |5,  made  in  November,  1912,  avoided  the 
statute  of  limitations;  second,  by  showing 
why  his  demand  is  not  barred  by  lapse  of 
time  and  by  reason  of  its  not  being  filed  in 
the  probate  court  or  exhibited  to  the  exec- 
utor within  two  years  after  the  appointment 
of  the  defendant  as  such  executor.  lAere- 
upon  the  plaintiff  amended  his  petiti<m,  and 
alleged  the  making  of  an  oral  agreement  with 
John  McDaniel  in  November,  1912,  "when  the 
said  claim  <^  claimant  for  labor  was  bar- 
red by  the  statute  of  limitations  and  un- 
enforceable," by  whldi  agreement,  in  con- 
sideration of  plaintiff's  promise  not  to  "at- 
tempt to  enforce  payment  of  said  dalm  dur- 
ing the  life"  of  decedent's  wUe,  and  plain- 
tiff's agreement  that  the  daim  should  not 
become  due  until  her  death,  the  decedent 
agreed  to  pay,  and  -did  pay,  plaintiff  the  sum 
of  $5  "upon  said  daim."  It  alleged  that  the 
wife  of  decedent  died  December  24, 1914,  and 
that  the  administration  of  John  McDaniel's 
estate  was  not  closed,  but  remained  open. 
The  defendant  answered  by  a  general  denial, 
a  plea  that  the  action  was  barred  by  the 
general  statutes  of  limitation,  and  also  be- 
cause the  claim  was  not  filed  in  the  probate 
court  within  two  years  after  the  appointment 
of  the  execntor  and  until  after  the  executor 
had  paid  over  and  disbursed  aU  of  the  as- 
sets of  the  eatat&  At  the  first  trial  the  court 
overruled  a  demurrer  to  the  evidence,  and 
the  Jury  retomed  a  verdict  In  £av<nr  of  the 


plaintiff  for  $1,490.  A  motion  tor  a  new  trial 
having  beea  granted,  the  cause  was  again 
tried  before  a  Jury  oa  the  same  pleadings 
and  evidence,  and  the  court  sustained  a  de- 
murrer to  the  evidence,  from  which  ruling 
the  plaintiff  appeals. 

Plaintiff's  evidence  was  tiiat  when  J'olin 
McDaniel  married  in  1888  he  left  tiie  family 
because  he  could  not  get  along  with  Mrs.  Mo 
Daniel,  who  disliked  him.  A  witness  teatl- 
fled  that  Mrs.  McDaniel  objected  to  her 
husband  making  payments  on  the  old  claim ; 
that  at  one  time  when  George  McDaniel 
visited  at  the  home  she  asked  her  husband 
what  George  wanted,  and  he  replied,  "He 
wants  me  to  pay  him  some  money ;"  that  she 
then  said,  "You  will  never  give  another  cent 
as  long  as  my  head  is  hot,"  and  that  her 
husband  replied,  "Maybe  your  head  wont  al- 
ways be  hot."  Walter  McDaniel,  a  nephew 
of  the  plaintiff,  testified  that  he  overheard 
a  conversation  between  George  and  John  in 
November,- 1912,  when  the  latter  was  ill  and 
just  a  short  time  before  his  death.  The  snt^ 
stance  of  ills  testimony  Is  that  George  asl<-ed 
the  old  gentieman  in  regard  to  his  getting 
well,  and  his  uncle  said  that^- 
"he  wasn't  going  to  get  well.  •  •  •  Then 
George  asked  him  if  he  intended  to  pay  him 
anything  for  his  work  or  help  him  out  in  any 
way.  Then  John  told  Him  he  would,  and  told 
George  to  get  the  pocketbook  in  the  dresser. 
George  went  and  got  the  pnrae  and  kov*  it  to 
John.  *  *  *  He  took  $6  ont  of  the  pocket- 
book  and  gave  it  to  George,  and  he  told  him 
he  would  give  him  this  $5  for  his  work,  and 
when  she  was  gone—motioBing  towards  the 
kitchen— for  him  to  get  the  rest  of  his  wages 
from  the  estate.  *  •  •  When  John  paiDted 
towards  the  kitchen  Mrs.  McDaniel  and  Mra. 
Wemmer  were  In  there,  but  John  did  not  say 
who  she  was  that  he  was  pointing  towards. 
•  •  •  Well,  I  can  make  It  plain  by  saying 
that  he  gave  him  the  $5,  and  he  said  be  would 
pay  hun  this  $5  for  his  work,  and  when  she  was 
gone  for  him  to  go  to  the  estate  for  the  rest  of 
Ms  pay.  •  ♦  «  He  told  him  this  wonld  renew 
it,  and  then  he  might  get  the  rest  of  it  from 
the  estate ;  that  is  the  only  thing  that  I  rraaem- 
ber  of." 

A  number  of  reasons  are  advanced  by  the 
defendant  to  sustain  the  court's  ruling.  It 
is  said  there  was  no  consideration  for  the 
extensi<w,  because  the  petition  alleges  the 
making  ot  the  oral  agreement  upon  the  con- 
sideration of  the  $5  payment  "upon  said 
claim,"  and  that  the  ^aintlfTs  promise  to 
fortiear  the  enforcement  of  a  claim  whidi 
he  could  not  enforce  lost  him  nothing.  It  Is 
also  insisted  that  the  agreement  was  void 
under  the  statute  of  frauds  because  it  was 
not  to  be  perfortued  within  a  year.  Tlie  con- 
tract was  made  in  November,  1912,  and  Mrs. 
McDaniel's  death  did  not  occur  until  Decem- 
ber, 1914.  It  is  Insisted  that  if  such  an 
agreemeitt  is  valid,  an  oral  contract  to  pay 
money  after  the  death  of  a  diild  who  might 
live  out  the  allotted  span  of  life  would  not 
contravene  the  statute,  and  that  the  pres- 
ent case  cannot  be  controlled  by  the  deci- 
sion in  Pierson  v.  Milling  Co.,  91  Kan.  775, 
139  Pac.  S94,  wheie  an  oral  promise  of  em- 
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ploymest  tor  life  was  beld  not  within  the 
statute  of  frauds.  The  reason  given  there 
was  that  the  employmrat  was  to  begin  at 
once  and  to  be  continuous,  and  might  be  en- 
ttiely  performed  within  the  year. 

We  prefer  to  rest  our  decision,  however, 
upon  the  failure  of  the  plaintiff  to  present 
his  dalm  within  two  years  after  notice  of  the 
appointment  of  the  executor  as  required  by 
the  statute  which  Is  known  as  the  statute 
of  "nonclalm."  After  providing  for  the  clas- 
Blflcatlon  of  demands  .against  the  estate  of  a 
deceased  peraoa,  the  Kxecator's  and  Admin- 
istrator's Act  declares  that  "aU  demands 
not  thus  exhibited  within  two  years  shall 
be  forever  barred"  (section  4565,  Gen.  Stat 
1915),  and  section  4590,  Gen.  Stat  1915,  de- 
clares: 

''No  executor  or  administrator,  after  having 
given  notice  of  his  appointment  as  provided  in 
this  act,  shall  be  held  to  answer  to  the  isuit 
of  any  creditor' of  the  deceased  unless  it  bo  com- 
menced within  two  years  from  the  time  of  liis 
giving  b<md." 

[1]  The  i^atntifl  r^ies  mton  the  provisions 
of  section  4692,  Got.  Stat  1915,  which  is 
sectiOD  106  of  the  Etsecutor's  and  Adminis- 
trator's Act,  and  which  provides  that  any 
creditor  of  the  deceased  whose  right  of  ac- 
tion shall  not  accrue  within  the  said  two 
years  after  the  date  of  the  administration 
twnd  may  preset  bis  claim  to  the  court 
from  whi(A  the  letters  Issued  at  any  time 
l>efore  the  estate  Is  fully  administered.  The 
plaintiff  insists  that  Ills  cause  of  action  did 
not  accrue  until  after  the  death  of  the  wife 
of  Jiriin  McDanlel  becanse  he  had  agreed 
with  McDanlel  not  to  present  the  claim 
against  the  estate  until  after  she  was  gone, 
bat  his  claim  was  in  no  sense  conditional  or 
contingent  The  purpose  of  the  "nondalm" 
statute  is  the  speedy  settlement  of  the  es- 
tates of  deceased  persons  in  the  interest  of 
creditors,  heirs,  and  devisees,  and  to  render 
certain  the  titles  to  real  estate: 

"Statutes  designed  to  produce  a  speedy  set- 
tlement of  estates  and  the  relapse  of  titles  de- 
rived under  those  who  arc  dead  should  be  strin- 
gently enforced."  OoUamore  v.  Wilder,  19  Kan. 
67,  81. 

Similar  statutes  of  nonclalm  have  fre- 
quently been  construed  by  the  courts.  In 
rretwell  v.  McLemore,  52  Ala.  124,  139,  It 
was  said: 

"There  can  be  but  one  purpose  in  these  statu- 
tory provisioas,  and  that  purpose  is  the  speedy 
administration  of  estates;  first,  for  the  braefit 
of  creditors,  who  liave  the  priority  of  right, 
and,  when  their  claims  are  satisfied,  the  pay- 
ment of  legacies,  or  distribution  to  the  heir  or 
next  of  kin.  When  the  heir  or  legatee  succeeds 
to  the  estate,  that  it  shall  be  to  a  title  freed 
from  the  incumbrance  of,  or  liability  to,  debts. 
In  sutMervience  to  this  purpose  bag  been  the 
uniform  construction  of  these  statutes,  and 
specially  of  that  last  referred  to,  known  as  the 
statute  of  nonclaim,  which  is  now  the  subject 
of  consideration.  In  the  absence  of  this  stat- 
ute, a  settlement  of  an  administration,  and  the 
payment  of  legacies  and  the  making  of  distribu- 
tion, would  be  attoided  with  the  peril  of  future 
litigation  by  creditors  against  the  legatees  or 
distrilmtees,   to  subject  thor  legaeiM  at  dis- 
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tribative  shares  to  the  payment  of  debts.  In 
making  distribution^  or  paying  legacies,  the 
personal  representative  would  act  at  his  own 
hazard.  The  construction  it  [the  statute]  has- 
received  has  been  tliat  which  was  necessary  to 
avoid  the  evils  to  which  we  have  adverted  as 
incidental  to  an  administration  governed  by 
common-law  principles.  It  has  been  deemed  to 
operate  a  complete  bar  to  all  demands,  which 
could  be  charged  on  the  assets  subject  to  ad- 
ministration; a  bar  on  which  the  personal  rep- 
resentative could  rely  with  safety,  and  proceed 
to  pay  legacies  or  make  distribution;  a  bar 
which  a  credit<»:  could  invc^e,  to  protect  the 
assets  subject  to  th«  payment  of  his  debt  frotn 
diminution,  by  being  compelled  to  allow  partici- 
pation therein  by  those  not  having  presented 
their  claims  within  the  prescribed  period;  a 
bar  <«  whioh  the  bdr  or  l^atee  may  insist  for 
the  exclusion  of  all  claims  not  presented,  which 
would  reduce  or  exhaust  the  assets,  otherwise 
subject  only  to  pay  legacies,  or  to  distribution." 
52  AU.  140. 

"The  language  of  the  statute  is  clear,  unam- 
biguous, and  comprehensive.  Words  more  sig- 
nificant to  express  every  demand  to  which  a 
personal  representative  can  or  ought  to  re- 
spond, or  which  can  charge  the  assets  in  his 
hands  subject  to  administration,  or  more  ex- 
pressive of  every  legal  liability,  resting  upon 
the  decedent,  could  not  have  been  employed. 
'All  claims  against  the  estate  of  a  deceased  per- 
son' is  the  language  of  the  statute.  •  •  * 
All  claims,  whether  absolute  or  conditional, 
whether  payable  presently  or  in  the  future,  are 
within  the  statute.  Jones  v.  Lightfoot,  10  Ala. 
17;  King  &  Barnes  v.  Mosely,  5  Ala.  610; 
Smith  V.  Grant,  2  Root  (Conn.)  142.  It  is- 
only  contingent  claiiiis— claims  which  may  never 
accrue— that  fall  within  the  provision  postpon- 
ing a  presentment  'nntil  eighteen  months  after 
the  same  have  accrued';  such  as  the  liability  of 
a  surety  who  has  no  demand  against  the  prin- 
cipal until  his  payment  of  the  debt  for  which  he 
is  bound."     52  Ala.  140,  141. 

The  language  of  our  statute  is.  In  the 
words  of  the  Alabama  court,  "clear,  unam- 
biguous, and  comprehensive."  Upon  the 
death  of  John  McDanlel.  if  the  plaintiff  had 
any  claim  at  all  against  the  estate.  It  had 
aliready  accrued.  It  was  not  a  contingent 
claim  that  might  never  accrue,  and  the  stat- 
ute required  it  to  be  exhiUted  within  two 
years  front  the  appointment  of  the  executor. 

"A  dalm  dependent  upon  a  future  contingen- 
cy, on  the  happening  of  an  event  which  may 
never  happen,  does  nut  accrue  until  the  event 
happens;  until  then  it  is  not  a  daim.  But 
deatn  is  an  event  which  must  certainly  occur; 
and  a  duim  payable  on  the  death  of  another 
I>erson  is  an  absolute  and  unconditional  daim, 
payable  in  the  future,  the  time  of  payment  only 
being  uncertain.  It  is  an  accrued  daim  when 
created,  the  payment  postponed  until  the  bap- 
penine  of  an  event  which  must  surdy  tran- 
spiie."    Farris  v.  Stouts,  78  Ala.  180,  18S,  184. 

[2,3]  Tbe  evidence  shows  that  the  agree- 
ment upon  which  plaintiff  relies  was  not 
that  the  debt  would  not  be  due  until  the 
death  of  Mrs.  McDanlel,  but  merely  that  he 
would  not  present  the  claim  against  the  es- 
tate of  John  McDanlel  until  after  her  death. 
In  the  meantime  before  her  death  occurred, 
the  claim  was  barred  by  the  statute,  ex- 
cept by  some  provision  in  bis  will  iwstpon- 
ing  the  time  for  closing  the  settlement  of 
bis  estate  the  statute  controls,  and  John  Mc- 
Danlel had  no  more  power  'by  an  agreement 
with  m  creditor  to  establish  a  different  rule 
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as  to  the  time  tor  the  presentation  of  a  claim 
against  his  estate  than  Ills  executor  would 
have  had. 

In  CoUamore  v.  Wilder,  19  Kaa  67,  81, 
the  creditor  was  held  bound  to  obey  the 
plain  requirements  of  the  statutes,  and  the 
fact  that  he  fails  to  present  a  claim  (a  re- 
liance upon  "an  agreement  which  the  ad- 
ministrator had  not  the  power  to  make  is  a 
mistake  of  law  on  his  part  for  which  the 
courts  furnish  no  relief."  It  has  been  held 
that  the  statute  absolutely  extinguishes  the 
right  of  the  claimant  instead  of  afTecting 
mer^  the  remedy.    18  Cyc.  937. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


STATE  ex  rel.  DAWSON,  Atty.  Gen.,  v.  KAN- 
SAS FLOUR  MILLS  CO.  et  aL 
(No.  19465.) 
(Supreme  Court   of  Kansas.     May  12,  1917.) 

(Byttahu*  hy  the  Court.) 

1.  MANDAM17B  '$=>1S2— Subject  —  LowEBiHO 
or  Dak. 

A  writ  of  mandamus  will  issue  at  the  suit 
of  the  state  to  compel  a  cori>oration  which  is  the 
owner  of  a  dam  to  lower  it  to  the  height  au- 
thorized by  law ;  but  before  such  a  writ  will  is- 
sue it  miiBt  be  shown  by  a  clear  preponderance 
of  the  evidence  that  the  dam  is  higher  than  is 
authorized. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  «S  266,  267.] 

2.  Watebs   and    Water  .CJoubses  «=>160  — 
constbtjcnon  of  dam  —  special  act  — 

TBAnSFEB. 

A  dam  built  by  an  individual  under  a  spe- 
cial act  of  the  Legislature  does  not  become  il- 
legal by  reason  of  being  transferred  to  a  cor- 
porati<». 

VEA.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  193,  195.] 

Original  mandamus  by  the  State  of  Kan- 
sas, on  relation  of  John  S.  Dawson,  as  At- 
torney General,  etc.,  against  tlie  Kansas 
Flour  Mills  Company  and  others.  Writ  of 
mandamus  Issued. 

F.  S.  Jackson,  of  Topeka,  S.  M.  Brewster, 
Atty.  Oen.,  and  F.  F.  L4ndsay,  of  Topeka, 
for  plaintiff.  T.  A.  Noftzger,  of  Wichita,  and 
Hard  &  Hard,  of  Abilene,  for  defendanta 

MARSHALL,  J.  This  is  an  original  pro- 
ceeding in  mandamus.  In  Its  petition  the 
plaintUC  asliLS  that  the  defendants  be  com- 
pelled to  remove  the  dam  built  by  G.  HofT- 
man  across  the  Smoky  Hill  river  at  Knter- 
prise,  Kan.  In  its  briefs  the  plaintiff  asks 
that  the  dam  be  lowered  2V^  feet. 

By  chapter  46  of  the  Laws  of  1869  Hoff- 
man was  authorized  to  build  a  dam  across 
the  Smoky  Hill  river.  Section  1  of  that 
act  is  as  follows: 

"That  Christian  Hoffman  of  Dickinson  coun- 
ty, is  hereby  authorized  to  construct  and  main- 
tain a  railldam  across  the  Smoky  Hill  river,  at 
his  mills  in  said  county  at  or  near  the  south 
lime  of  section   numbered  twenty  in   township 


numbered  thirteen  in  range  three  east,  of  Ae 
sixth  principal  meridian:  ProviUed,  said  duns 
shall  not  be  made  more  than  seven  feet  high, 
and  shall  not  overflow  the  farms  or  lands  of 
any  other  person  outside  of  the  natural  baaks 
of  said  river,  nor  interfere  with  any  water  p»w- 
er  heretofore  improved,  or  any  ford  or  public 
highway  heretofore  located:  And  provided,  fur- 
ther, that  said  dam  shall  not  be  continued  or 
maintained  any  longer  than  while  the  same  I* 
used  for  running  a  flouring  mill  or  other  ma- 
chinery." 

By  (diapter  64  of  the  Laws  of  1870  Hoff- 
man was  authorized  to  raise  the  dam  froin 
seven  to  nine  feet.  Sectton  1  of  that  act  Is 
as  follows: 

"That  Christian  Hoflknan,  of  Dickinstm  oooa- 
ty,  is  hereby  anthorised  to  raise  the  mill  dam 
heretofore  constructed  by  him  across  the  Smok/ 
Hill  river,  under  and  by  authority  of  the  prori- 
sions  of  section  one,  chapter  forty-six,  of  tike 
laws  of  1869,  from  seven  feet  to  a  point  not 
exceeding  nine  feet  in  height:  Provided,  how- 
ever, that  this  act  shall  not  be  held  or  construed 
BO  as  to  relieve  said  Hoffman  from  lieing  liable 
for  any  damage  caused  by  the  oonatmcting  or 
raising  of  said  dam." 

The  material  allegations  of  the  petition 
are  that  the  defendants  have  constracted 
and  maintained  a  dam  across  the  Smoky  HUl 
river  at  Enterprise,  Kan.,  18.79  feet  high  In 
the  center  and  19.79  feet  high  on  the  sidea; 
that  in  the  construction  of  the  dam  the  de- 
fendants have  narrdwed  the  channel  of  tlie 
river  from  200  to  100  feet;  that  the  dam 
as  now  constructed  has  caused  the  water  to 
overflow  for  many  miles  above  the  dam; 
that  these  floods  have  damaged,  destroyed, 
and  obstructed  public  roads,  bridges,  and 
culverts;  that  the  dam  constitutes  a  nui- 
sance to  the  state  of  Kansas ;  that  the  fran- 
chise granted  to  O.  Hoffman  has  been  by 
him  transferred  to  one  of  the  defendant  cor- 
porations;- and  that  the  dam  is  now  main- 
tained in  violatlain  of  law  and  at  variance 
with,  and  contrary  to,  any  franchise  or  cor- 
porate rights  of  either  of  the  defendants. 
The  petition  also  alleges  that  the  Smoky 
HHi  rivw  Is  a  navigable  stream,  and  that 
the  dam  Is  an  obstruction  to  commei'ce. 

[1]  1.  The  principal  question  for  deter- 
mination is  the  height  of  the  dam.  Charles 
W.  Reeder  was  appointed  commissioner  to 
take  the  testimony  and  to  make  findings  of 
fact  and  conclusions  of  law.  This  be  did. 
Hds  findings  of  fact  and  conclusions  of  law 
are  against  the  plalntifT;  but  the  coinmis- 
siouer  did  not  find,  and  his  report  does  not 
show,  the  height  of  the  dam. 

The  dam,  when  first  constructed,  was  on 
the  highest  part  of  a  ledge  of  sand  rock 
running  across  the  river.  From  the  dam  the 
rock  sloped  downward  both  up  and  down  the 
stream.  From  the  south  bank  of  the  river  the 
rock  extended  north  practically  level  for 
about  50  feet,  where  it  dropped  about  8  feet, 
and  extended  thence  north  from  25  to  50  feet. 
It  then  rose  again  to  a  point  about  5  feet 
high,  and  from  there  sloped  gradually  down- 
ward to  the  north  bank  of  the  rlvw.    The 
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evidence  Acta  not  cleaTlj  disclose  the  ftiU 
In  that  part  of  the  rock  extending  down 
stream  from  the  dam.  The  dam  has  been 
repaired  or  reconstructed  twice  since  it  was 
first  built  These  repairs  or  reconstructions 
have  been  below  the  face .  of  the  original 
dam  and  on  a  lower  level  of  the  rods  extending 
across  the  river.  The  first  dam  was  built 
of  rock,  the  second  of  cribbing  filled  with 
rock,  and  the  third  of  concrete.  At  low 
water  the  crest  of  the  dam  in  the  center  Is 
about  1S%  feet  above  the  water  immediately 
below  the  rock  on  wlii<^  the  dam  is  built. 
This  level  of  16^  feet  is  maintained  for  147 
feet  North  and  sooth  of  this  147  feet  there 
are  wing  walls  rising  3  or  4  feet  higher  and 
extending  to  the  banica  of  the  river.  On  the 
147  feet  a  flush  board  is  used,  by  which  the 
height  of  the  water  above  the  dam  is  In- 
creased. The  top  of  the  first  dam  was  7  feet 
above  the  lowest  point  of  the  bei  of  the  river 
where  the  dam  was  built. 

The  facts  above  outlined  are  clearly  es- 
tablished by  the  evidence.  These  facts,  how- 
ever, do  not  determine  the  height  of  the  dam. 
On  that  question  the  evidence  is  confilctlng, 
nnsatlsfactory,  and  inconclusive.  The  plaln- 
titf's  evidence  tends  to  show  that  additions 
to  the  height  of  the  dam  have  been  made  on 
a  number  of  occasions;  that  when  the  dam 
was  first  built  the  water  in  the  river  backed 
op  to  the  foot  of  a  riffle  or  ford  known  as 
Himtbarger's  ford;  that  with  the  successive 
reconstruction  of  the  dam  the  water  at 
Humbarger's  ford  has  raised  until  the  ford 
has  become  Impassable;  and  that  at  low 
water,  when  the  flush  board  is  used,  the  wa- 
ter backs  up  to'  the  foot  of  a  dam  near 
Abilene  known  as  the  Brown  dam.  This  evi- 
dence tends  to  show  that  the  increase  In  the 
height  of  the  watn'  in  the  river  at  Hum- 
barger's ford,  after  the  last  reconstruction 
of  the  dam,  was  as  much  as  6  feet. 

The  dam  was  built  by  0.  Hoftman.  X 
B.  Ersham  was  interested  in  its  coastrnction. 
He  obtained  power  therefrom  to  operate  a 
manufacturing  plant.  These  men  testified 
as  Witnesses.  They  knew  better  than  any 
other  persons  what  was  done  when  the 
dam  was  first  built  and  when  it  was  repaired 
or  reconstructed.  They  testified  that  the  top 
of  the  first  dam  was  7  feet  above  the  rock 
at  the  lowest  place ;  that  the  second  dam  was 
built  2  feet  higher  than  the  first  dam ;  and 
that  the  top  of  the  third  dam  was  built 
practically  level  with,  or  possibly  a  few 
inches  higher  than,  the  top  of  the  second 
dam.  In  their  testimony  they  made  state- 
ments from  which  it  might  be  concluded 
that  the  dam,  when  it  was  first  built  and 
when  it  was  repaired  or  reconstructed,  was 
higher  than  above  indicated,  but  such  con- 
clusions cannot  be  reached  by  a  fair  inter- 
pretation of  their  testimony.  There  is  noth- 
ing anywhere  to  indicate  that  any  witness 
knowingly  testified  falsely.  AH  the  witnesses, 
so  far  as  the  court  can  ascertain  from  the 


transcript  of  the  testimony,  testified  to  the 
facts  as  they  remembered  them. 

It  must  be  admitted  that  the  dam  obstructs 
ttifl  fiow  of  the  vrater  in  the  river.  The 
dain  was  put  there  for  that  purpose.  It  does 
noK:  cause  the  overflow  of  any  land  at  ordi- 
nary stages  of  the  water,  nor  at  ordinary 
stages  of  high  water.  The  Smoky  Hill  river 
has  overflowed  its  banks  in  the  vicinity  of 
this  dam  on  several  occasions.  At  these 
times  it  overflowed  its  banks  at  other  places, 
and  the  Kansas  river  below  the  Smoky  Hill 
river  overflowed  Its  banks.  Then  neither 
the  banks  of  the  Smoky  Hill  nor  of  the 
Kansas  river  held  the  waters  that  were  com- 
ing down  these  streams.  It  is  a  known  fact 
that  all  the  streams  of  this  state  at  times 
cover  the  bottoms  from  bluff  to  blufT.  The 
alMenoe  of  dams  will  not  remedy  this  condi- 
tion, although  their  presence  will  aggravate 
it  But  the  higher  the  waters  get  the  less 
effect  do  the  dams  liave.  This  will  be  true 
until  the  infiuence  of  the  dams  will  be  prac^ 
tlcally  nothing. 

The  Legislatnie  granted  to  Hoffman  the 
right  to  maintain  a  ft-foot  dam,  knowing  the 
character  of  the  Smoky  Hill  river,  that  it  ran 
through  a  comparatively  level  country,  and 
that  there  was  no  great  fall  in  the  river  any- 
where in  the  state.  The  maintenance  of  the 
dam  at  a  height  of  9  feet  is  within  the  terms 
of  the  frandiise;  but  the  maintenance  of  that 
part  of  the  dam  that  is  more  than  9  feet 
high  is  in  violation  thereof. 

The  plaintiff  argues  that  the  dam  is  at 
least  11^  feet  high,  and  asks  that  it  l>e  re- 
duced to  9  feet,  to  prevent  the  fiooding  ot 
highways.  The  proper  maintenance  of  high- 
ways is  a  matter  of  public  concern ;  and  if 
a  citizen,  by  unlawful  conduct,  interferes 
with  the  use  of  a  highway  In  any  way,  the 
state  may  prosecute  an  appropriate  action 
to  stop  that  interference. 

There  is  another  question  of  public  con- 
cern disclosed  by  the  evidence  that  should 
be  considered  by  the  court.  Around  and  de- 
pendent on  this  dam  is  Enterprise,  a  city 
of  800  or  900  people.  With  the  power  of  the- 
dam  greatly  reduced,  as  It  would  be  if  2% 
feet  w  ere  taken  off  the  top  of  it,  the  Indus- 
tries dependent  on  the  dam  would  be  greatly 
crippled,  if  not  practically  destroyed.  The 
state  is  Just  as  much  interested  in  the  pros- 
perity of  the  city  ot  Enterprise  as  it  is  In 
preventing  high  water  from  running  over 
public  roads. 

The  burden  of  proof  Is  on  the  plain- 
tiff. It  should  satisfy  the  court  by  a  clear 
preponderance  of  the  evidence  that  the  dam 
is  more  than  9  feet  high  before  the  court 
will  be  warranted  in  making  any  order  di- 
recting a  reduction  in  the  height  of  the  dam. 
From  the  testimony  submitted  the  court  is. 
unable  to  say  that  the  dam  for  the  147  feet 
is  more  than  9  feet  high.  The  evidence  does, 
show  that  the  dam  for  the  147  feet  is  at 
least  9  feet  high.  It  then  necessarily  fol- 
lows that  the  north  and  south  ends  of  th» 


Digitized  by 


Google 


1172 


164  PACIFIC  RBPORTBB 


(Kan. 


dam,  outside  of  the  147  feet  are  more  than 
9  feet  high. 

[2]  2.  The  plaintiff  argnes  that  the  Kansas 
Flour  Mills  Company  camiot  (H>erate  this 
dam  under  the  franchise  to  Hoffman,  for  the 
reason  that  bu(A  operation  Is  a  violation  of 
that  section  of  the  state  Constitution  (Const 
art  12,  I  U  which  prohibits  the  Legislature 
from  passing  any  special  act  ccmferrlng  cor- 
porate powers.  The  acts  did  not  confer  any 
corporate  powers.  If  the  transfer  of  the 
dam  from  C.  Hoffman  to  the  Kansas  Flour 
Mills  Company  was  void,  Hoffman  still  owns 
the  dam.  The  fact  that  the  dam  was  trans- 
ferred to  a  corporation  does  not  make  the 
9-foot  dam  illegal. 

It  is  not  necessary  to  determine  whether 
or  not  the  Smoky  Hill  river  at  Enterprise 
ia  a  navigable  stream,  for  the  reason  that 
the  plaintiff  is  not  asking  that  the  dam  be 
removed,  but  is  asking  that  2%  feet  be  taken 
from  the  top  of  it  A  &-foot  dam  interferes 
with  navigation  as  much  as  an  im-foot 
dam  does.  By  asking  that  the  dam  be  re- 
duced 2Mt  feet,  the  plaintiff  practically  aban- 
dons the  contention  that  the  river  is  a  navi- 
gable stream. 

A  writ  of  mandamus  will  issue  to  compel 
the  defendants  to  reduce  the  height  of  the 
north  and  south  ends  of  the  dam  to  the  level 
of  the  147  feet  in  the  center  thereof.  All 
the  Justices  coacnrrlng,  except  DAWSON,  J., 
who  did  not  sit 


PARBICK  V.  SCHOOL  DIST.  NO.  1,  RILEY 
AND  GEARY  COUNTIES.    (Na  20863.) 

(Supreme  Court  of  Kansas.     May  12,  1917.) 

(Svllahui  hv  the  Court.) 

1.  Schools  and  School.  Distbicts  9=3lS5(5) 
—Teacher— Ikbbqulab   Contbact    or   Bm- 

PLOTHKNT— RaTIFICATIOR. 

Whwe  a  teacher  was  emidoyed  by  the  mem- 
bers of  a  school  board  without  a  formal  meet- 
ing of  the  board,  and  a  contract  was  signed 
by  two  members  of  tbe  board  engaging  her 
services  for  a  school  term  of  eight  months,  and 
the  contract  delivered  to  her,  and  under  siicb. 
irregular  employment  she  was  permitted  to 
teach  for  four  months,  and  school  warrants  for 
her  aei^ces  signed  by  the  members  of  the  i)oajd 
were  issued  each  month  in  her  favor,  and  she 
was  paid  pursuant  thereto  in  accordance  with 
her  contract,  the  circumstances  recited  amount 
to  a  ratification  of  her  irregular  contract  of 
employment.  • 

[Ed.  Note.— For  other  cases,  see  Sdiools  and 
School  EHstricts,  Cent  Dig.  §  297.] 

2.  SOHooi.8  AND  School  Distbicts  €sg»141(4) 
—Tbacheb—Nboligbnob— Statute. 

Where  a  school  board  informally  determines 
to  have  a  midwinter  vacation  of  two  weeks  on 
account  of  bad  roads  and  shortage  of  coal,  and 
the  teacher  occupies  her  vacation  by  getting 
married  and  postpones  the  reopent&g  of  sctuxd 
for  another  week  on  that  account  notifying  tbe 
board  of  her  purpose  to  defer  tbe  reopening  of 
the  school,  but  not  receiving  their  assent  there- 
to, the  conduct  of  the  teacher  in  failing  to  re- 
open the  school  at  tbe  time  infwmally  deter- 
mined upon  by  the  board  is  a  question  of  negli- 


gence, governed  br  aeetioti  8975  of  the  Gencrwl 
Statutes  of  1915. 

[Ed.  Note— For  other  cases,  see  Sdbools  awl 
School  Districts,  Cent  Dig.  |  802.] 

3.  Schools  and  Sohooi.  Distbicts  «=>141(9 

— TsACHKBr-'DlSUrSaAL— LlABIUTT. 

The  statute  governing  the  dismissal  of  a 
teacher  for  n^ligence  requires  the  ooiieiiR«iic« 
of  the  county  superintendent  without  whicb 
a  dismissal  ot  the  teacher  by  the  board  does  not 
relieve  the  school  district  from  liability  to  the 
teacher  under  the  contract  of  employment 

[Bid.  Note.— For  other  cases,  see  Sdiool*  and 
School  Districts,  Cent  Dig.  |  304.] 

Appeal  from  District  Court  Riley  County. 

Action  by  Mattle  E.  Pairick  against  School 
District  No.  I,  Counties  of  Riley  and  Geary. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  V.  Humphrey  and  A.  8.  Humphrey,  both 
of  Junction  City,  for  aniellant  F.  L.  Wil- 
liams, of  Clay  Center,  for  appellea 

DAWSON,  J.  The  plaintiff  was  employed 
as  teacher  in  the  defendant  school  district 
for  a  term  of  ^ght  months,  beginning  in  Sep- 
tember, 1914.  The  board  dismissed  her  be- 
cause she  took  an  extra  week's  holidays  at 
Christmas  time  without  the  consent  of  tlM 
school  board. 

It  seems  that  it  was  Informally  understood 
between  the  school  |)oard  and  the  teacher  that 
owing  to  bad  roads  and  shortage  of  coal  tbe 
midwinter  vacation  should  last  two  weeks, 
and  that  the  school  should  be  reopened  on 
January  4,  1915.  'X3ie  teacher  was  told  by 
the  clerk  of  the  board  that  the  time  could  be 
made  up  by  extending  the  school  another 
week  In  the  spring.  The  teacher  was  mar- 
ried during  the  vacation,  and  wrote  to  tbe 
derk  of  the  school  board: 

"Important  business  detains  me  for  another 
week  so  I'll  not  be  back  until  Jan.  10th.  Will 
you  please  let  the  other  children  know  when 
I'll  be  back?" 

This  did  not  suit  the  membere  of  the  school 
board,  and  within  a  day  or  two  after  Janu- 
ary 4th  another  teacher  waa  employed.  When 
the  plaintiff  appeared  for  duty  the  followins 
week,  the  clerk  of  the  board  informed  her 
that  on  account  of  her  taking  the  extra  week 
she  had  broken  her  contract,  and  had  dlsmiaa- 
ed  berselt  After  some  parleying,  the  plain- 
tiff and  the  school  board  went  to  the  county 
seat  to  have  a  meeting  with  the  county  super- 
intendent, to  consider  the  matter  in  oonfer- 
ence  with  that  ofBcer  pursuant  to  the  statute 
(Gen.  Stat  1915,  f  8975),  which  provides  that 
the  district  board  in  ccmjunctlon  with  the 
county  superintendent  may  dismlaa  a  teacber 
"for  incompetency,  cruelty,  negligence  or  im- 
morality." The  only  basis  for  invoking  this 
statute  was  on  the  question  of  negUgmice. 
The  county  superintendent  disagreed  with  the 
school  board,  and  Stated  that  while  she  hoped 
the  teacher  would  resign,  she  said: 

"I  told  the  txMird  that  I  could  not  concur  in 
the  dismissal  of  the  plaintiff,  for  it  seemed  to 
me  she  had  not  been  sufficiently  negligent  for 
her  dismissal.    I  told  them  [the  board]  that  I 
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thouirht  aha  bad  not  deno  just  ru^t  in  adioum- 
ing  school  over  one  week.  *  •  *  x  noped 
they  [the  board]  would  change  their  minds,  and 
I  made  it  plain  to  them  that  I  felt  I  conldn't 
concur  in  tne  dismissal  of  the  teacher." 

After  the  term  of  school  closed,  the  plain- 
tiff not  having  secured  other  professional  em- 
ploym^it  in  the  interiza,  and  there  belntr  no 
suggestion  that  with  diligence  she  might  have 
done  so,  this  actl(m  was  begun,  and  Judgment 
wae  rendered  against  the  school  district  for 
the  teacher's  wages  for  four  months,  whidi 
was  the  remainder  of  the  sdiool  term,  accord- 
ing  to  her  contract. 

[1]  The  def aidant  school  district  contends 
that  the  contract  of  emplo:nnent  was  never 
formally  entered  into  brtwaen  the  sdiool 
board  and  the  teachw,  that  she  procured  her 
enployment  merely  by  interviewing  the  mem- 
bers of  the  school  board  individually,  and 
ttiat  ber  contract  was  executed  In  the  same 
Irr^rnlar  way.  Of  course  this  procedure  was 
iavalld.  But  pursoant  to  this  irregular  con- 
tnct  aad  emg^loyment,  the  .teacher  was  per- 
mitted to  opeai  scbool  in  September,  and  to 
teach  for  four  months,  and  the  board  paid 
her  regularly  month  by  month  for  her  serv- 
ices. In  view  of  thlfl,  a  defense  based  upon 
the  irregularity  of  her  ccmtract  of  employ- 
ment should  not  be  ooontenanced.  The  board 
wwe  more  derelict  than  the  teacher.  It  was 
their  duty  to  meet  formally  to  en^loy  a 
teacher  and  to  contract  formally  with  her. 
It  was  their  duty  to  meet  regularly  each 
month  and  order  payment  of  her  salary  as 
It  became  due.  They  had  no  right  to  disburse 
the  district  funds  In  any  other  manner.  If 
the  acts  of  the  school  board,  were  called  in 
question  for  irre^larly  paying  out  the  dis- 
trict funds,  the  members  of  the  board  would 
exercise  their  wits  to  show  that  the  district 
funds  were  disbursed  with  suffident  regular- 
ity to  relieve  them  personally.  Doubtless 
they  are  upright  men,  but  It  is  shown  that 
they  had  not  in  several  years  had  a  formal 
meeting  as  a  school  board,  and  the  new  teadi- 
er  secored  to  8nK>lant  the  plaintiff  was  em- 
ployed in  the  same  Irregular  way.  One  mem- 
ber of  the  board  testified: 

"!nio  signature  [to  the  plaintiff  teacher's  con- 
tract] loMcs  like  my  wife's  writisE.  She  has 
signed  a  sdiool  order  or  .two  when  I  was  not  at 
home  withoQt  my  eoosent,  *  '*  *  I  have  been 
a  member  of  the  board  for  seven  or  eight  years. 

•  •  •  We  have  always  employed  the  teacher 
without  a  meeting  of  the  board.  Miss  Martin 
[the  new  teacher]  was  employed  the  same  way. 

•  •  •  I  did  not  learn  until  after  this  trouble 
that  the  law  required  a  board  to  meet  as  a 
board  in  order  to  hire  teachers." 


We  think  that  ^nce  the  irregularities 
touching  the  c<mtract  of  employment  and  Its 
execution  were  those  of  the  school  board 
rather  than  those  of  the  teacher,  there  was 
a  sufficient  ratlficatioD,  for  the  purpose  of 
this  case,  by  permitting  her  to  teach  four 
months  nnder  her  contract,  and  by  paying 
her  from  month  to  month  In  accordance  with 
Its  terms.  Of  course  tills  ratification  was  of 
a  piece  with  the  loose.  Irregular  conduct 
which  bad  characterized  all  the  acts  of  the 


aeboaH  board,  but  under  the  drcumstances  we 
think  it  was  so  closely  akin  to  ratlflcation 
that  It  will  be  recognized  as  sudi.  Sullivan 
V.  School  District,  39  Kan.  347,  18  Pac.  287 ; 
Jones  y.  School  District,  7  Kan.  App.  372,  51 
Pac  927;  School  District  v.  Stone,  14  Colo. 
App.  211,  59  Pac.  885 ;  Hull  v.  Ind.  Diat  Ap- 
Ungton,  82  Iowa,  686,  46N.W.1053,  48  N.  W. 
82, 10  li.  IL  A.  273 ;  Crane  v.  School  District 
No.  e,  61  Mich.  299,  28  N.  W.  106;  Graham 
V.  School  District,  33  Or.  263,  54  Pac.  185 ;  35 
Cyc.  10S5. 

[2]  Turning  now  to  the  ground  of  the 
teacher's  dismissal  for  negligence:  The  stat- 
ute provides  that  the  sanction  of  the  county 
superintendent  Is  necessary  to  dismiss  a 
teacher  for  that  delinquency.  For  reasons 
which  seemed  sufficient  to  the  county  super- 
intendent, she  withheld  her  concurrence 
therein.  Tte  county  superintendent  had  a 
right  to  exercise  her  discretion — ^her  own 
good  judgment — ^with  due  consideration  to 
all  the  circumstances.  With  the  exercise  of 
that  discretion,  the  court  has  no  right  to  in- 
terfere. It  is  not  enou^  that  the  court 
might  think  the  drcumstances  sufficient  to 
Justify  the  dismissal  of  the  teacher.  Unless 
the  court  is  prepared  to  hold  that  the  super- 
intendent had  abused  her  discretion  in  re- 
fusing to  sanction  the  teacher's  dismissal,  we 
may  not  meddle  with  this  oflldal  matter  vest- 
ed in  her  by  the  statute.  School  District  v. 
Davles,  69  Kan.  162,  76  Pac.  409;  Board  of 
Education  v.  Shepherd,  90  Kan.  628,  135  Pac. 
606.  Although  a  majority  of  the  school 
board  may  bind  the  board  (Gen.  Stat  1915, 
$  10973,  fourth  dause),  the  authority  for  dis- 
mlssiug  a  teacher  for  negligence,  etc.,  Is  not 
vested  in  a  mere  majority  of  four  persons, 
the  three  members  ot  the  board  and  the 
'  superintendent,  but  requires  the  independent 
I  assent  of  the  superintendent  in  addition  to 
that  of  the  board.  While  the  assent  of  a 
majority  of  the  school  board  would  be  suffl- 
dent  to  fix  the  attitude  of  the  board,  the  in- 
dependent concurrence  of  the  superintendent 
being  withheld  and  denied,  the  pretended 
dismissal  of  the  teacher  was  of  no  legal  ef- 
fect. State  ex  rel.  v.  Haskell  County,  92 
Kan.  961, 142  Pac.  246.  In  this  way  the  Leg- 
islature, in  its  wisdom,  has  sought  to  safe- 
guard district  school  teachers  from  dismissal 
without  suffident  cause  or  through  arbitrary 
action,  caprice,  or  injustice  on  the  part  of 
the  school  board. 

[3]  A  line  of  argument  discussed  is  that 
the  statute  governing  dismissal  of  teachers 
for  negligence  was  not  applicable.  If  not, 
then  the  question  was  properly  submitted  to 
the  Jury  as  to  whether  the  taking  of  an  ex- 
tra week's  vacation,  under  all  the  circum- 
stances, was  such  a  breach  of  the  contract 
by  the  teacher  as  to  warrant  Its  rescission 
by  the  school  board.  This  phase  of  the  case 
was  fully  covered  by  the  Instructions.  We 
Incline  to  the  view  that  the  matter  was  gov- 
erned by  the  statute  (Gen.  Stat  1916,  f  8976) : 
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but  although  the  trial  cottrt  did  not  take  that 
view  of  the  case,  the  result  Is  not  affected 
(Saylor  v.  Crocker,  97  Kan.  624,  syl.  par.  4, 
156  Pac  737). 

We  discern  nothing  more  In  this  case  that 
needs  discussion.  The  judgment  Is  affirmed. 
All  the  Justices  concurring. 


SCHOOIi  DIST.  NO.  8,  TWIN  FALLS  COUN- 

TT,   y.   TWIN   FALLS   COUNTX 

MUT.  FIRJB  INS.  00. 

(Supreme  Court  ot  Idaho.    May  4,  1917.) 

1.  Schools  anu  School  Distbiots  9=>90  — 
Mbubebship  in  Codwtt  Mtttdax  Fibk  In- 
BUBANCE  Company— Constitutional  Pbo- 

TISIOHS. 

A  school  district  cannot,  under  section  4  of 
article  8  rid  section  4  of  article  12  of  the  Con- 
stitution, become  a  member  of  a  county  mutual 
fire  insurance  company  organized  under  the 
Laws  of  1911,  p.  7o&  as  amended  by  Laws  of 
1913,  p.  129. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  209,  211-213.] 

2.  Mdnicifal  Cobfobations  €=>873— Inteb- 
EST  IN  Private  Entebfbise — Constitotion- 
AL  Provisions. 

Section  4  of  article  8  and  section  4  of  article 
12  of  the  Constitutim  are  intended  to  preTent 
any  county,  city,  town,  or  other  municipal  cor- 
poration from  becoming  interested  in  any  pri- 
vate enterprise  or  from  using  funds  derived  by 
taxation  in  any  manner  in  aid  of  any  private 
enterprise,  with  the  exceptions  provided  for  in 
section  4  of  article  12. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1845-1850.] 

3.  Schools  and  School  Dibtbictb  (3=>00  — 
"Municipal  Corporation" — Constitution- 
al Provimons. 

A  school  district  is  a  "municipal  corpora- 
tion" within  the  meaning  of  section  4  of  article 
12  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  §§  209,  211-213. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Municipal  Corpora- 
tion.] 

4.  Schools  and  School  Distbiots  «=>82(1), 
90— Mekbebbhip  of  Dibtbict— Recovebt  on 
contbact. 

The  liability  of  a  member  of  a  county  mn- 
tnal  fire  insurance  company  is  unlimited,  and 
therefore  a  contract  by  which  a  school  district 
seeks  to  become  a  member  of  such  organization 
is  void  under  section  3  of  article  8  of  the  Consti- 
tutiou.  Held,  that  a  contract  of  insurance  be- 
tween a  school  district  and  a  county  mutual  fire 
insurance  company  is  void,  and  will  form  no 
basis  for  recovery  aa  against  the  insurance  com- 
pany for  loss  by  fire. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Sdio<d  Districts,  Cent  Dig.  }{  197,  209,  211- 
2ia] 

5.  Insurance  ®=»55— County  Mutual  Fire 
Insurance  Company  —  Membebbhip- Lia- 
bility. 

A  county  mutual  fire  insurance  company 
cannot  accept  a  member  whose  liability  may  be 
limited. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |{  67-69.] 


6.  Estoppel  «s>62  —  Estoppel  m  Aid  or 
Contract— CoNSTiTtmoNAL  and  STAtnTOBT 

PBOTISTONa 

An  estoppel  can  never  be  invoked  in  aid  of 
a  contract  which  is  expressly  prohibited  by  a 
constitutional  or  statutory  provision. 

[Ed.  Note.— For  other  cases,  see  Bstoppd. 
Cent  Dig.  i{  121-125,  127.] 

Appeal  from  District  Oonit,  Twin  Falls 
County ;   E.  A.  Walters,  Judge. 

Action  by  School  District  N»  8  In  the 
County  of  Twin  E^ls,  State  of  Idaho,  against 
the  Twin  Falls  County  Mutual  Fire  Tnsar- 
anoe  Company.  Judgment  for  plaintiff,  and 
defendant  aiveals.    Reversed. 

W.  P.  Guthrie  and  A.  M.  Boniven,  both  ot 
Twin  Falls,  for  appellant  IxAgley  ft  Wal- 
ters, G.  O.  Longley,  and  Taylor  Cummins,  all 
Of  Twin  Falls,  for  respondent 

RICE,  J.  This  action  was  Institated  by 
the  respondent  In  the  district  eonrt  for  Twin 
Falls  county  to  recover  upon  an  alleged  con- 
tract of  Insurance.  From  a  Judgment  in  Ca- 
Tor  of  respondent  this  appeal  was  taken.  In 
the  complaint  It  is  allegeid  that  the  plaintiff 
below,  respondent  here.  Is  a  school  district 
organized  under  the  laws  of  this  state ;  that 
the  defendant  appellant  here.  Is  a  mutual 
fire  Insurance  company  organized  under  the 
laws  of  this  state  and  doing  business  in  Twin 
Falls  county.  It  Is  further  alleged  tliat  the 
respondent  applied  to  appellant  for  insurance 
on  its  school  building,  and  that  the  appellant 
agreed  to  Insure  the  same;  that  the  building 
so  sought  to  be  Insured  was  burned;  and 
that  appellant  failed  to  pay  the  Insurance  as 
agreed.  To  the  complaint  demurrer  was 
filed,  upon  the  ground,  among  others,  that  the 
complaint  did  not  state  facts  sufficient  to  ««- 
stltute  a  cause  of  action. 

[1]  Under  the  Constitution  of  the  state, 
school  districts  are  prohibited  from  beoondng 
members  of  a  county  mutual  flre  Insurance 
company.  Section  4  of  article  8  oC  the  Con- 
stitution Is  as  follows: 

"No  county,  city,  town,  township,  board  of 
education,  or  school  district  or  other  subdivi- 
sion, shall  lend,  or  pledge  the  credit  or  faith 
thereof  directly  or  indirectly,  in  any  manner, 
to,  or  in  aid  of  any  individual,  association  ot 
incorporation,  for  any  amount  or  for  any  pur- 
pose whatever,  or  become  responsible  for  any 
debt,  contract  or  liability  of  any  individual,  as- 
sociation or  corporation  in  or  out  of  diis  state." 

Section  4  of  article  12  of  the  Cmsiltaticm 
contains  the  following  provision: 

"No  county,  town,  city  or  other  municipal  oor- 
p<»«tion,  by  vote  of  its  citizens  or  otherwise, 
shall  ever  become  a  stockholder  in  any  joint 
stock  company,  corporation  or  association  what- 
ever, or  raise  money  for,  or  make  donation  or 
loan  its  credit  to,  or  in  aid  of,  any  such  com- 
pany or  association." 

In  the  case  of  Atkinson  v.  Board  of  Com- 
missioners, 18  Idaho,  282,  108  Pac  1046.  2S 
L.  It  A.  (N.  S.)  412,  this  court  speaking  of 
sections  2  and  4  of  article  8  ot  the  Constltu- 
tl(»,  said: 
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"SeetioB  2  prohibits  the  state  In  any  manner 
ever  becoming  interested  with  any  individual, 
association,  or  corpomtion  in  any  business  enter- 
prise, and  it  likewise  prohibits  the  state  in  any 
manner  loaning  its  credit  to  the  aid  of  such  an 
enterpriae  or  becoming  a  stockholder  therein ; 
'while  section  4  makes  substantially  the  same 
prohibition  afsainst  any  connty,  city,  town,  town- 
ship, board  of  education,  school  district,  or  other 
Rubdivision  of  the  county  or  state,  ever  lending 
its  credit,  either  directly  or  Indirectly,  to  any 
business  enterprise  in  aid  of  any  individual,  as- 
nociation,  or  corporation.  Section  4  of  article  12 
reiterates  substantially  the  same  thing  with  ref- 
erence to  counties  and  municipal  corporations 
as  is  provided  against  in  section  4  of  article 
8.  Section  4  of  article  12,  however,  specifically 
authorizes  cities  and  towns  to  contract  indebt- 
edness for  'school,  water,  sanitary,  and  illumi- 
nating purposes,'  thereby  excluding  all  other 
purposes  not  governmental  in  their  character." 

[2,3]  The  sections  of  the  Constitution  re- 
ferred to  are  self-operaOve.  They  are  In- 
tended to  prevent  any  county,  dty,  town,  or 
other  municipal  corporation  from  lending 
credit  to  or  becoming  Interested  in  any  prt- 
▼ate  enterprise,  or  from  using  funds  derived 
by  taxation  In  aid  of  any  private  enterprise, 
with  the  exertions  provided  for  In  section 
4  of  article  12.  It  is  tme  that  section  4  of 
artl(de  12  does  not  sxiedflcally  mention  school 
districts,  but  when  the  other  provisions  of 
the  Constitutloa  are  taken  into  consideration, 
as  well  as  the  objects  sought  to  be  attained, 
It  mnst  be  held  that  school  districts  are  mu- 
nlcli>al  corporations  within  the  meaning  of 
said  section  4.  Maxon  v.  School  Dlst.,  5 
Wash.  142,  81  Pac.  462.  32  Paa  110;  State 
V.  Grimes,  7  Wash.  191,  34  Pac.  833 ;  Pioneer 
Irrigation  Dlst  v.  Walker,  20  Idaho,  605,  at 
page  615,  119  Pac.  304.    ' 

In  Fenton  v.  Board  of  County  Conmiisslon- 
ens,  20  Idaho,  892,  119  Pac.  41,  this  court  held 
that  school  districts  are  not  munldpal  oor- 
poraticms  within  the  meaning  of  section  6  of 
article  7  ot  the  Constitution,  and  in  that 
otrinion  the  court  said  that  it  did  not  think 
article  12  thereof  Included  them.  The  hold- 
ing In  that  case  should  be  confined  to  the  sec- 
tion of  the  Constitution  under  consideration 
therein.  It  would  be  contrary  to  the  Intent 
and  purpose  of  the  Constitution  to  hold  that 
a  adtool  district  Is  not  included  within  the 
tenn  "other  municipal  corporation"  contain- 
ed in  section  4  of  article  12  thereof. 

(4,  <]  To  permit  a  school  district  to  become 
a  member  of  a  cotmty  mutual  fire  Insurance 
company  would  be  to  indirectly  sanction  the 
use  of  public  funds  raised  by  taxation  for  a 
private  as  distinguished  from  a  public  pur- 
pose. The  appellant  company  was  organized 
nnder  Sess.  Laws  1911,  p.  767,  as  amended  by 
Sess.  I<aws  1913,  p.  129.  The  purpose  for 
which  a  county  mutual  fire  insurance  oom* 
pany  may  be  organized  is  expressed  in  the 
opening  sentence  of  said  law,  whldt  reads  as 
follows: 

"Twenty-fire  or  more  persons,  clMsens  of  Ida- 
do  and  owning  insurable  properl7  in  any  county 
in  this  state,  may  form  a  county  mutual  fire  in- 
surance company  in  such  county  for  the  purpose 
of  insuring  each  other  against  loss  by  fire,  light- 
ning, tornado,  windstorm  or  hailstorm  on  prop- 


erty situated  in  the  county  in  which  the  head- 
quarters of  the  association  are  located." 

The  statute  further  provides,  with  refer- 
ence to  articles  of  Inoorporallon  of  such  com- 
panies, as  foUows: 

'They  shall  also  state  the  objects  of  the  or- 
ganization as  being  one  or  more  of  the  objects 
set  forth  In  this  section,  and  to  enforce  any 
contract  which  may  be  by  them  entered  into, 
by  which  those  entering  uierein  shall  agree  to 
be  assessed  specifically  for  incidental  purposes 
and  for  the  payment  of  losses  which  occur  to  its 
members." 

It  Is  further  provided: 

"Such  company  shall  in  no  Instance  have  the 
power  to  insure  the  property  of  others  than 
members  of  the  company,  and  all  the  iwlicies 
issued  by  the  company  must  state  specifically 
that  the  liability  of  each  member  is  not  limited?' 

It  is  evident,  therefore,  that  a  person  can- 
not become  a  member  of  aiqpellant  company, 
or  any  such  company,  without  becoming  an 
Insurer  of  the  property  of  other  members, 
and  his  liability  for  the  benefit  of  the  other 
members  will  be  unlimited,  or  limited  only 
by  the  amount  of  Insurance  in  force  and  the 
solvency  of  the  members  of  the  company. 

By  the  terms  of  section  3  of  article  8  of  the 
Constitution  a  school  district  is  prohibited 
from  incurring  any  Indebtedness  or  any  lia- 
bility In  any  manner  or  for  any  pu/pose  ex- 
ceeding In  any  year  the  Income  or  revenue 
provided  for  it  for  such  year,  without  the  ■ 
assent  of  two-thirds  of  the  qualified  electors 
thereof  voting  at  an  election  to  be  held  for 
that  purpose.  The  language  of  this  section 
Is  very  broad  and  prohibits  the  Incurring 
of  any  Indebtedness  or  any  liability  in  any 
manner  or  for  any  purpose  contrary  to  its 
provisions^  It  may  be  that  a  postponed  con- 
tingent liability  Is  not  an  Indebtedness  with- 
in the  meaning  of  the  section  of  the  Constitu- 
tion until  the  contingency  has  occurred,  but 
it  is  a  liability  which  may  become  an  Indebt- 
edness upon  the  happening  of  the  contin- 
gency. Liabilities  which  are  assumed  by  vir- 
tue of  membership  in  a  county  mutual  fire 
Insurance  company  are  not  within  the  con- 
trol of  the  member  or  limited  In  amount,  and 
the  contingency  may  occur  at  any  time.  The 
assumption  of  such  liability  by  a  school  dis- 
trict is  contrary  to  the  provisions  of  section 
3  of  article  8  of  the  Constitution. 

It  may  be  that  the  purpose  of  the  respond- 
ent In  attempting  to  become  a  member  was 
simply  to  purchase  Insurance,  and  that  the 
actual  aaeessments  which  It  would  be  called 
upon  to  pay  probably  would  be  less  in  amount 
than  the  fixed  premiums  required  by  regular 
Insurance  companies,  but  such  considera- 
tions cannot  prevulL  The  case  of  French  v. 
Mayor  of  City  of  MlllvlUe,  66  N.  J.  Law,  382, 
49  AtL  465,  Is  not  in  point  The  law  Incor- 
porating the  mutual  insurance  company  in- 
volved In  that  case  is  not  at  hand,  but  it 
appears  from  the  opinion  of  the  court  that, 
though  the  city  became  a  "member"  of  a 
mutual  insurance  company,  the  company  was 
entirely  different  from  the  appellant  herein 
for  the  reason  that  the  maximum  liability  of 
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the  member  was  always  fixed,  and  tberefore 
tbe  city  did  not  assume  an  unlimited  liability 
and  did  not  become  an  Insurer  of  the  other 
members  of  the  corporation. 

Not  only  Is  a  school  district  problbited 
from  becoming  a  member  of  Ba<A  Insurance 
company,  but  the  company  llself  by  neces- 
sary implication  is  prohibited  from  accepting 
as  a  member  any  person  whose  liability  may 
be  limited. 

[I]  It  follows  that  there  could  have  be«j 
no  contract  of  insurance  existing  between  the 
respondent  and  appellant,  and  this  action 
caxmot  be  maintained.  Corbitt  v.  Salem  Gas- 
light Co.,  6  Or.  406,  2S  Am  Rep.  641.  Re- 
spondent contends,  howerer,  that  the  appel- 
lant was  estopped  to  deny  the  existence  of 
the  contract  of  insurance  by  reason  of  tbe 
fact  that,  owing  to  the  representations  of  the 
agents  of  appellant,  the  respondent  was  in- 
duced to  cancel  a  portion  of  an  Insurance 
policy  which  had  been  issued  upon  Its  prop- 
erty. While  it  is  doubtful  whether  sufficient 
ttxts  to  constitute  an  estoppel  were  alleged 
or  proved  In  this  case,  yet  that  consideration 
is  not  important.  Estc^pel  cannot  be  in- 
voked to  prevent  the  denial  of  power  in  a 
municipal  corporation  to  enter  into  a  con- 
tract which  is  expressly  prohibited  by  a  con- 
stitutional provision  or  a  statute.  City  Coun- 
cil of  Montgomery  v.  Montgomery,  etc..  Plank 
Road  Co.,  31  Ala.  76;  Dillon  on  Municipal 
OorporaUons  (5th  Bd.)  p.  1183;  Portland  v. 
Bituminous  Paving  Co.,  33  Or.  307,  62  Pac 
28,  44  L.  R.  A.  527,  72  Am.  St  Rep.  713; 
Montgomery  v.  Whltbeck,  12  N,  D.  385,  96  N. 
W.  327;  In  r»  Mutual  Guaranty  Fire  Ins. 
Co.,  107  Iowa,  143,  77  N.  W.  868,  70  Am.  St 
Rep.  140;  and  compare  McNutt  v.  Lemhi 
County,  12  Idaho,  63,  84  Pac.  1054. 

The  Judgment  is  reversed.  Costs  awarded 
to  appellant 

BUDGE,  a  J.,  and  MORGAN,  J.,  concur. 


UTAH  IMPLEMENT-VEHICIJ!  CO.  ▼. 

KENYON. 

(Supreme  Court  of  Idaho.     May  5,  1917.) 

1.  Biixs  AND  Notes  «=>448(4)— Assignkk  ro« 
Collection— Real  Party  in  Intebest. 

One  who  holds  a  note  by  assigument  for 
the  purpose  of  collection  is  the  real  party  in  in- 
terest in  his  own  name. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1380.] 

2.  "Bnia  ahd  Notes  «=i>443(4}  —  Irdobske  — 
RiouT  OF  Action— "HoLDKu.^' 

An  indorsee,  who  is  in  possession  of  a  prom- 
issory note,  is  the  "holder"  thereof,  and  may 
sae  thereon  in  his  own  name. 

[Ed.  Note.— For  otiwr  oases,  see  Bills  and 
Notes.  Cent  Dig.  {  1380. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Holder.] 

Appeal  from  District  0>urt  Cassia  Coun- 
ty;  Ctuta.  O.  Stockslager,  Judge. 
Action    by    the    Utah    Imptement-Vehicle 


Company  against  W.  D.  Kenyon.  Yndgment 
for  defendant,  and  plaintUf  appeids.  Re- 
versed, with  instruction  to  outer  Judgment 
for  plaintiff. 

Charles  A.  Sunderlin,  of  Bnrley,  fi>r  appel- 
lant T.  Bailey  Lee,  of  Bnrley,  tor  re- 
spondent 

BUDGE),  a  J.  This  action  was  toon^it 
by  4;>pellant  on  a  promissory  note,  executed 
by  respondent  and  made  payable  to  tbe  or- 
der of  the  Snake  River  Implement  Company, 
Limited.  The  note  was  in  the  principle  sum 
of  $2300,  was  dated  November  20,  1911,  due 
on  or  before  two  years  after  date,  and  bore 
interest  at  the  rate  of  five  per  cent  per  an- 
num from  January  1,  1912.  It  is  alleged  In 
ttie  oomplaint: 

"That  on  or  about  the  18th  day  of  January, 
1914,  fo«  a  valuable  consideration,  tiliis  promls- 
Bory  note  was  duly  and  legally  assinied  ^  in- 
dorsement and  delivery,  by  the  said  Snake  River 
Implement  Company,  Limited,  to  the  pUdntiS 
in  this  action.  Plaintiff  is  now  the  lawinl  own- 
er and  holder  of  this  note." 

The  answer  denied  that  the  note  "was  for 
any  oooslderatlon  duly  or  legally  or  at  all 
assigned  or  indorsed  by  said  Snatce  Blver 
Tmplemgnt  Company  to  said  plaintiff."  And 
it  Is  afflrmativ^  alleged  in  Uie  answ^: 

"That  said  note  was  assigned  without  an- 
tbority  to  said  plaintiff  by  some  one  in  the  office 
of  the  said  Snake  River  Implement  Company; 
that  said  Snake  River  Implement  Company  has 
never  received  any  coBsideration  fOr  said  note, 
but  that  this  defendant  is  charged  with  said 
note  at  this  time  on  tbe  books  of  said  company, 
and  that  payment  of  said  note  is  now  being  de- 
manded of  this  defendant  by  said  alleged  as- 
signing company.  Denies  that  plaintiff  is  the 
lawful  owner  or  holder  of  said  note,  bat  alleges 
that  the  true  owner  is  the  said  Snake  River  lin- 
plement  0>mpany." 

Tbe  answer  further  admitted  that  appe- 
lant made  demand  upon  respondent  for  the 
payment  of  the  note.  Tbe  cause  was  tried 
by  a  court  and  a  Jury.  Tbe  Jury  returned  a 
special  verdict,  finding: 

(1)  That  the  Snake  River  Implement  Com- 
I>any  had  received  consideration  £rom  appel- 
lant for  the  note. 

(2)  That  at  the  time  of  the  Instltntion  of 
the  suit  appellant  held  tbe  direct  note  of  the 
Snake  River  Implement  (Company  for  the  in- 
debtedness owed  appellant  by  the  said  com- 
pany. 

(3)  Tbat  tbe  Snake  River  Implement  C«n- 
pany,  by  its  duly  authorised  agent  legally 
and  lawfully  assigned  tbe  note  for  a  valuable- 
coo8ideratl<m  to  appellant,  without  any  limi- 
tations as  to  ownership. 

(4)  That  appellant  was  the  legal  owner  and 
holder  of  the  note. 

(6)  That  the  note  was  assigned  to  appel- 
lant as  security  for  indebtedness  owed  appel- 
lant by  the  Snake  River  Implement  Company. 

Upon  these  findings  tbe  court  entered  a 
Judgment  for  the  respondent  This  appeal 
is  from  the  Judgment  and  from  an  order, 
filed  the  same  day  as  the  Judgment  dissolv- 


C=9For otHar  oaau •«•  Mm*  topic  and  KET-NUUBER  h> all K«y-Numb«r«d  Dlgwtt andladtzM 

Digitized  by' 


Google 


Or.) 


WINDSOR  T.  HOIXOWAT 


1177 


txig  tbe  atta(4iment  which  had  been  tbereto- 
'f  ore  Issued  and  levied  against  the  inwperty 
■ol  the  respondent  That  portion  of  the  ap^ 
peal  which  appeals  from  the  order  dissolving 
-tlie  attachment  will  not  be  considered,  for 
tJie  reason  that  no  bond  was  filed  sufficient  to 
<sontinne  In  force  the  attadiment;  as  pro- 
■vided  in  section  4814,  Bev.  Codes. 

Appellant  assigns  the  following  errors: 
First,  that  the  Judgment  will  not  support  the 
findings  of  the  Jury;  secmid,  the  evidence  is 
-wholly  insnfflclent  to  support  the  Judgment; 
-third,  the  judgment  Is  erroneous,  in  that  tbe 
•court  found  in  favor  of  respondent  and 
Against  appellant;  fourth  the  Judgment  is 
not  supported  by  the  law  of  the  case. 

[1,2JThe  only  questions  involved  are: 
First,  was  there  a  valid  assignment  of  tbe 
note?  second,  is  appellant  the  real  party 
in  interest?  All  of  the  evidence  shows  that 
respondent  executed  tbe  note  aitd  delivered  it 
to  the  Snake  River  Implement  Company; 
that  the  Snake  River  Implement  Company 
authorized  the  assignment  thereof  to  apf)el- 
lant;  that  the  said  note  was  duly  assi^ied 
and  Indorsed  by  0.  E.  Peterson,  the  general 
manager  of  tbe  Snake  River  Implement  Com- 
pany, and  delivered  to  appellant;  that  ap- 
pellant was  authorized  to  collect  the  note; 
and  that  whatever  sum  should  be  collected 
upon  tbe  note  should  be  credited  by  appellant 
upon  the  Indebtedness  of  the  Snake  River 
Implement  Company.  The  evidence  is  con- 
<duslve  and  uncontradicted  upon  all  of  these 
iwints.  The  law  Is  well  settled  in  this  state 
that  under  such  circumstances  the  holder  of 
the  note  Is  authorized  to  sue  upon  it  The 
'Oontrcdling  case  upon  the  question  is  Gralg 
V.  Palo  Alto  Stock  Farm,  16  Idaho,  701,  102 
Pac.  8d3.  The  law  Is  there  clearly  announced 
to  the  effect  that  where  one  holds  a  note  by 
assignment,  for  tbe  purpose  of  collection,  tte 
is  the  real  x>arty  in  interest  and  is  author- 
ized to  sue  thereon  in  his  own  name,  and 
that  the  holder  of  a  negotiable  instrument 
is  the  payee  or  indorsee  who  Is  In  possesslcm 
of  it,  or  the  bearer  thereof.  The  Craig  Case 
has  been  followed  in  Home  Land  Co.  ▼.  Os- 
bom,  19  Idaho,  %,  112  Pac.  764;  Anderson 
V.  Coolln,  28  Idaho,  4»4,  15&  Pac.  677.  See. 
also,  Brumbacfc  v.  Oldham,  1  Idaho,  700; 
Pomeroy,  Code  Remedies  (4th  Ed.)  {  70. 

It  Is  Impossible  to  determine  upon  what 
theory  of  law  the  trial  court  proceeded  in 
rendering  Judgment  for  respondent  under  the 
facts  as  foaitd  by  the  Jury  or  as  disclosed 
tff  tbe  evidence,  indeed,  under  the  evidence  In 
this  case,  the  appellant  was  entitled  to  a 
directed  verdict,  and  there  was  no  real  oc- 
casion for  submitting  even  the  finding  of 
&cts  to  the  Jury. 

Tbe  Judgment  is  therefore  reversed,  and  the 
trial  court  is  instructed  to  enter  Judgment 
for  tbe  appellant,  in  accordance  with  the  pray- 
er of  his  complaint  and  the  principles  herein 
announced.    Costs  awarded  to  appellant. 

MORGAN  and  RICE),  33.,  concur. 


WINDSOR  T.  HOLLOWAT  et  aL 
(Supreme  Court  ot  Oregon.    May  22, 1917.) 

1.  Costs  ♦=>277(3)— Patkeht— Stat  or  Sob- 

BxquxNT  Suit. 
It  is  within  the  discretionary  power  of  a 
court  to  stay  proceedings  in  a  suit  until  the 
plaintilf  therein  shall  have  paid  ttie  costs  as- 
sessed against  him  in  a  prior  suit  between  tbe 
same  parties,  involving  substantially  the  same 
matter  and  praying  for  tbe  same  relief. 

[Ed.  Note. — For  other  cases,  see  (Tosts,  Ont 
Dig.  H  1051-1053.] 

2.  Appbai,  and  Errob  ®=382(4)  —  Decisions 
Appealable— Stay  of  Pbockedinos — Costs. 

An  order  providing  that  plaintiff  shall  pay 
the  costs  of  prior  suit  within  90  days,  and  in  de- 
fault thereof  his  suit  shall  be  dismissed,  is  in- 
terlocutory and  not  appealable  pending  expira- 
tion of  the  90  days. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  382,  521.] 

8.  Costs  •=»277(3)— Patkeht— Stat  of  Peo- 

cbbdinos— dibcbetion. 
Where  a  decree  was  entered  enjoining  a 
judgment  creditor  from  setting  up,  prosecutmg, 
or  attempting  to  proceed  on  the  judgmeuts,  and 
such  decree  was  not  set  aside  or  any  attempt 
made  to  set  aside  same,  the  entry  of  an  order 
in  a  subsequent  suit  between  the  same  parties, 
involving  the  same  subject-matter  and  tbe  same 
relief,  requiring  that  plaintiff  pay  the  costs  of 
the  prior  suit  within  90  days  and  in  default 
thereof  his  suit  be  dismissed,  was  not  an  abuse 
of  discretion,  where  it  was  not  denied  that  the 
judgments  bad  been  satisfied,  though  it  was  al- 
leged that  false  testimony  was  introduced  in 
the  former  case. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  1051-1063.] 

4.  JUDeilSNT  «:»582.— Rjts  Jxjdioata. 

Until  the  first  decree,  has  been  set  aside,  a 
suit  will  not  lie  to  retry  a  case  between  the  same 
parties,  involving  the  same  subject-matter  and 
the  same  relief. 

[Bid.  Note.— For .  other  cases,  see  Judgment, 
Cent.  Dig.  {{  1079,  1082.] 

5.  JuDOMENT  4t=»444—l3(FEAOBUENT— Perjur- 
ed Testimony. 

A  decree  cannot  be  impeached  in  a  suit  in 
equity  merely  on  allegations  that  it  was  pro- 
cured by  perjured  testimony. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  839.] 

In  Banc  Appeal  from  C!lrcuit  C^urt,  Mult- 
nomah (bounty;  Robert  Q.  Morrow,  Judge. 

Action  by  J.  C.  Windsor  against  Edward 
HoUoway  and  others.  From  an  order  stay- 
ing proceedings  until  payment  of  costs  of  an- 
other suit,  plaintiff  appeals.  Appeal  dis- 
missed. 

This  is  an  appeal  from  an  order  of  the 
circuit  court  staying  proceedings  In  tbe  pres- 
ent case  nntil  the  costs  of  another  suit 
brought  by  plaintiff.  Involving  substantially 
the  same  matter  and  praying  for  the  same 
relief,  should  be  paid.  The  order  provided 
that  the  plaintiff  should  pay  the  costs  of  the 
prior  suit  within  90  days,  and  in  default 
thereof  his  suit  should  be  dismissed.  Before 
the  expiration  of  the  90  days  prescribed  by 
the  court,  plaintiff  took  this  appeal,  which 
defendants  move  to  dismiss. 
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B.  B.  Dufur,  of  Portland,  for  appellant. 
Veasie,  McCourt  &  Veassle,  of  Portland,  for 
respondents. 

McBBIDB,  C.  J.  [1-S]  The  power  of  the 
court  to  make  the  order  is  amply  sustained 
by  the  authorities.  Schwede  v.  Hemrlch,  29 
Wash.  124,  69  Pac.  643;  Carrothers  y.  Oar- 
rothers,  107  Ind.  630,  8  N.  E.  563 ;  Shear  ▼. 
Box,  92  Ala.  596,  8  South.  792,  11  L.  B.  A. 
620,  and  notes;  Buckles  r.  Chicago,  M.  & 
St  P.  By.  Co.  (C.  C.)  47  Fed.  424.  The  order 
was  Interlocutory  and  was  not  appealable 
pending  the  expiration  of  the  90  days  given 
plaintiff  in  which  to  comply  therewith.  Both 
T.  Wallach,  69 -Misc.  Bep.  615,  110  N.  Y. 
Supp.  934;  Trogdon  v.  Brinegar,  26  Ind.  App. 
441,  59  N.  E.  1066.  There  was  no  abuse  of 
diacref  ton  by  the  court  In  a  prior  suit  be- 
tween the  same  parties,  wherein  the  same 
subject-matter  was  involved  and  the  Identi- 
cal relief  sought  as  In  the  present  case,  there 
was  a  decree  in  favor  of  the  defendants  de- 
claring that  the  judgments  mentioned  in 
the  plaintiff's  complaint  therein,  the  satisfac- 
tion of  which  plaintiff  was  seeking  by  that 
suit  to  set  aside,  had  been  fully  discharged 
and  satisfied,  and  the  plaintiff  was  enjoined 
from  setting  up,  prosecuting,  or  attempting 
to  proceed  upon  said  Judgments.  Windsor  v. 
Mourer  et  al.,  76  Or.  281,  147  Pac.  533,  1190. 
That  decree  has  never  l>een  set  aside,  nor  is 
there  any  attempt  to  set  it  aside,  in  the  pres- 
ent suit,  in  which  it  is  alleged  that  certain 
material  evidence  used  In  the  former  cause 
was  false  and  forged,  and  that  such  forgei7 
was  unknown  to  plaintiff  at  the  time  of  the 
trial,  although  known  to  the  defendants. 

[4,  t]  This  is  an  attempt  to  retry  the  case 
in  another  suit  without  setting  aside  the  first 
decree,  which  cannot  be  done.  In  addition, 
the  weight  of  authority  Is  to  the  effect  that 
a  decree  cannot  be  impeached  in  a  suit  in 
equity  merely  upon  allegations  that  it  was 
procured  by  perjured  testimony.  23  Oyc. 
1(»7,  1028;  Friese  v.  Hummel,  26  Or.  145, 
37  Pac.  458,  46  Am.  St  Bep.  610.  The  rea- 
son for  this  rule  is  obvious.  If  a  defeated 
party  can  be  allowed  to  retry  a  suit  on  the 
ground  that  material  testimony  given  therein 
was  perjury,  by  the  same  token  he  could,  if 
defeated,  retry  the  second  suit  by  alleging 
that  perjured  testimony  had  been  introduc- 
ed, and  so  on  so  long  as  he  had  the  means  to 
maintain  the  successive  suits.  The  court, 
no  doubt,  took  into  consideration  the  previ- 
ous litigation  between  the  parties,  the  vague- 
ness of  the  allegations  In  the  complaint  and 
tlie  failure  of  the  plaintiff  upon  the  former 
trial  to  produce  the  testimony  of  Mrs.  Camp- 
bell, or  to  take  her  d^rasition,  although  the 
genuineness  of  the  power  of  attorney  and 
the  satisfaction  of  the  Judgment  were  con- 
troverted questions  in  that  suit  The  fail- 
ure of  Mrs.  Campbell  in  her  affldavlt  filed 
upon  the  present  motion  to  deny  that  she  re- 
ceived from  the  defendants  $6,570  in  settle- 


ment of  the  Judgments  and  for  the  purpose 
of  having  them  satisfied  throws  such  sus- 
plcrion  on  the  bona  fides  of  the  case  that  w« 
cannot  say  the  court  abused  its  discretion  In 
requiring  the  plaintiff  to  pay  the  costs  in- 
curred upon  the  trial  of  the  former  case* 
before  requiring  the  defendants  to  relitlgate 
the  same  matter  which  had  been  decided  In 
a  previous  suit 
The  appeal  is  dismissed. 


STATE  ex  rel.  OBEGON  BAB  ASS'N  T. 
PBENDEBGAST. 

(Supreme  Court  of  Oregon.    May  22,  1917.) 

Attorney  and  Client  ®=»52  —  Disbarment 
Pboceedinos— Complaint. 
In  proceedings  under  L,.  O.  Ii.  i  1092,  8ui>d. 
1,  providing  that  an  attorney  may  be  removed 
or  suspended  from  practice  "upon  his  being  con- 
victed of  any  felony  or  of  a  misdemeanor  in- 
volving moral  turpitude,"  a  complaint  charging 
merely  that  defendant  was  convicted  in  federal 
court  of  using  the  mails  to  defraud  in  violatioa 
of  Penal  Code  U.  S.  (Act  Cong.  March  4,  1909, 
c.  321,  35  Stat.  1130  [Comp.  St.  1916,  {  10385J) 
§  215,  was  demurrable  in  the  absence  of  specific 
and  B\ibstantive  cbarse  that  he  actually  commit- 
ted the  offense  of  which  he  was  convicted. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  |S  69,  70.] 

In  Banc.  Disbarment  proceedings  on  the 
relation  of  the  Oregon  Bar  Association 
against  Wm.  J.  Prendergast  Demurrer  to 
complaint  sustained  with  leave  to  amend. 

This  la  a  disliarment  proceeding  instituted 
by  the  state  upon  relation  of  the  grievance 
committee  of  the  Oregon  Bar  Associatloii. 
The  complaint  charges,  in  substance: 

"(5)  That  on,  to  wit,  the  last  day  of  July. 
1916,  a  grand  jury,  duly  impaneled  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  returned  an  indictment  against 
the  said  Wm.  J.  Prendergast  for  violation  of  sec- 
tion 215  of  the  federal  Penal  Code ;  that  in  tlie 
said  indictment  it  was  charged  that  Wm.  J. 
Prendergast  on,  to  wit,  the  9th  day  of  Febru- 
ary, 1916,  in  the  city  of  Portland,  in  the 
state  and  district  of  Oregon,  having  devised  and 
intending  to  devise  a  scheme  and  artifice  to  de- 
fraud various  and  sundry  persons  named  in  said 
indictment,  and  for  the  purpose  of  furthering 
and  executing  said  scheme  and  artifice  to  de- 
fraud, and  for  obtaining  money  and  proper^ 
by  means  of  false  and  fraudulent  pretenses,  rep- 
resentations, and  promises,  did  knowingly,  will- 
fully, unlawfully,  and  feloniously  place  and 
cause  to  be  placed  in  the  post  office  at  Portland. 
Ore.,  certain  letters  and  other  mailable  matter 
to  the  said  various  and  sundry  persons  therein 
named,  contrary  to  the  form  of  statute  in  audi 
ease  made  and  provided  and  against  the  peace 
and  dignity  of  the  United  States  of  America: 
and  that  by  means  of  said  scheme  and  artifice  so 
contrived  and  conceived  the  said  Wm.  J.  Pren- 
dergast did  defraud  various  and  sundry  individu- 
als out  of  money,  all  contrary  to  the  form  of 
statute  in  such  case  made  and  provided. 

"(6)  That  on.  to  wit  July  6,  1916,  Wm.  J. 
Prendergast  was  arrested  on  said  charge,  and  at 
a  regular  term  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  lield 
at  the  federal  courthouse  in  Portland,  Or.,  on 
the  17th  day  of  November,  1916,  the  said  Wm. 
J.  Prendergast  was  duly  and  legally  tried  and 
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con-Hcted  of  the  crime  charged  in  said  indict- 
ment, to  wit,  using  the  mails  of  the  tinited 
States  to  defraud ;  that  judgment  wag  by  the 
said  District  Court  of  the  United  States  for  the 
District  of  Oregon  pronounced  against  Wm.  J. 
Prendergast,  and  he  was  sentenced  and  ordered 
to  pay  a  fine  of  $800 ;  and  that  on,  to  wit,  the 
JSth  day  of  February,  1917,  the  said  Wm.  J. 
Prendergast  did  pay  said  fine,  whereby  and 
by  reason  whereof  said  judgment  of  conviction 
became  and  is  final  against  the  said  Wm.  J. 
Prendergast 

"(7)  That  Wm.  J.  Prendergast  has  been,  by 
reason  of  the  proceedings  herein  referred  to, 
convicted  of  a  felony  and  a  crime  involving 
moral  turpitude;  that  by  reason  of  the  said 
conviction  the  said  Wm.  J.  Prendergast  has  for- 
feited all  rights  to  practice  in  or  appear  before 
this  or  any  other  court  of  the  state  of  Oregon; 
and  that  the  said  Wm.  J.  Prendergast  should 
be  required  and  cited  to  show  cause  why  b« 
should  not  be  disbarred  from  further  practice 
before  the  courts  of  the  state  of  Oregon,  and 
this  court's  records  purged  of  his  name." 

The  statute  applicable  to  this  soMect  is 
fotmd  In  subdivision  1  of  section  1092,  L.  O. 
L.,  and  provides  that  an  attorney  may  be  re- 
moved or  suspended  from  practice  "upon  his 
lielng  convicted  of  any  felony  or  of  a  misde- 
meanor involving  moral  turpitude,  in  either 
of  whidi  cases  the  record  of  bis  conviction  is 
conclusive  evidence."  The  defendant  demurs 
generally  to  the  complaint 

Elton  Watklns,  of  Portland,  for  plaintiff. 
Ralph  E.  Moody,  of  Portland,  for  defendant 

McBIUDE,  a  J.  (after  stating  the  facts 
as  alwve).  The  facts  recited  in  the  in- 
dictment upon  which  the  defendant  was  con- 
victed Indicate  that  he  was  guilty  of  the 
use  of  the  United  States  mails  with  intent 
to  defraud;  and  while  this  is  an  offense 
against  the  laws  of  the  United  States  and 
is  declared  to  be  a  felony,  it  is  not  so  un- 
der the  laws  of  Oregon.  In  Bx  parte  Biggs, 
52  Or.  433,  97  Pac.  713,  It  was  held  that 
the  words  "felony"  and  "misdemeanor"  were 
used  in  their  statutory  sense,  and  that, 
there  being  no  such  offense  as  that  of  which 
the  defendant  was  convicted  in  the  federal 
conrt,  an  allegation  of  such  trial  and  convic- 
tion was,  in  the  absence  of  a  specific  and 
substantive  charge  that  he  actually  commit- 
ted the  offense  of  which  he  was  convicted, 
insuflident  to  sustain  a  charge  of  violation 
of  subdivision  1  of  section  1092,  supra.  The 
complaint  in  the  matter  at  bar  does  not 
charge  the  defendant  with  defrauding  or  at- 
tempting to  defraud  any  one  by  an  unlawful 
use  of  the  mails,  but  merely  recites  that  be 
was  so  charged  in  an  indictment  found  in 
the  federal  courts.  If  the  same  accusation 
made  in  the  federal  court  had  been  made 
in  the  complaint  in  the  matter  at  bar,  the 
record  of  defendant's  conviction  would  prob- 
ably be  conclusive  evidence  of  his  violation 
of  his  duty  as  an  attorney,  but  there  would 
still  be  open  for  inquiry  the  question  of  the 
extent  of  his  guilt  as  a  means  of  determin- 
ing the  nature  of  the  penalty  to  be  Imposed. 
Such  seems  to  be  the  line  of  the  reasoning 


adopted  by  Chief  Justice  Bean  in  Elx  parte 
Biggs,  supra,  which  we  follow  In  this  case. 

The  demurrer  will  be  sustained,  and  the 
relator  will  have  30  days  within  which  to 
file  an  amended  complaint 


ELLIOTT   ▼.    STATE.      (No.    426.) 
(Supreme  Court  of  Arizona.    May  19, 1917.) 

1.  Intoxicating  Liqcoks  cs=168— "PEninx." 

To  "permit"  the  unlawful  use  of  intoxicat- 
ing liquors  by  the  proprietor  of  a  business  im- 
plies his  knowledge  and  consent  and  acquies- 
cence. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  EHg.  §g  189-192. 

For  other  definitions,  see  Words  and  Phraser, 
First  and  Second  Series,  Peirmission— Permit] 

2.  Intoxicatino  Liquobs  €s>168  —  Pbinci- 
pij:8— Statute. 

Tke  proprietor  of  a  soft  drink  place  was  not 
liable  for  the  unlawful  sale  of  intoxicating  lio- 
uora  by  his  employe,  although  committed  m  his 
place  of  business,  unless  such  unlawful  act 
was  directed,  or  linowingly  assented  to,  aoqui- 
esced  in,  or  permitted  by  the  employer. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  189-192.] 

3.  CuuiNAi.  Law  4s»829(l)— Irstbuctions— 
Repetition. 

Refusal  of  proper  instruction  asked  was 
not  ground  for  reversal,  where  an  instruction 
given  was  considered  by  court  to  cover  the 
same  groond. 

[Ed.  Note.— For  other  caseK  see  Criminal 
Law,  Cent  Dig.  |  2011.] 

4.  OBimNAt  Law  «=9370— Btidkitob— Aduib- 
sibiutt— Othbb  Sales. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicating liquors  by  an  employ^  of  defendant, 
evidence  of  other  sales  of  intoxicating  liquors 
by  such  employ^  both  before  and  after  the  sale 
charged  waa  properly  admitted  to  show  knowl- 
edge, consent  and  acquiescence  in  the  sales  by 
the  defendant 

[Ed.  Note.— For  other  cases,  see  Giininal 
Law,  Cent  Dig.  H  825-829.] 

6.  Cbiminal  Law  «=3783(1)— Instbttctionb. 
In  a  prosecution  for  sale  of  intoxicating 
liquors  by  an  employe  of  the  defendant  an  in- 
struction was  requested  that  evidence  had  been 
admitted  of  sales  other  than  the  one  diiargcd, 
and  verdict  should  not  be  rendered  against  de- 
fendants or  either  of  them  by  reason  of  such 
other  sales,  and  that  the  material  sale  is  that 
alleged  to  have  been  made  on  a  certain  date. 
The  court  gave  this  instruction,  adding  there- 
to: "Evidence  of  other  sales  was  admitted  for 
the  purpose  merely  of  aiding  in  determining 
whether  or  not  there  was  a  sale  on  the  date 
alleged."  Beldj  that  the  instruction  as  request- 
ed and  as  modified  was  too  general  as  a  defini- 
tion of  the  purpose  of  admitting  evidence  of 
other  sales. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  ii  1872-1874,  1876.] 

6.  ChUmirai,  Law  «=»370  —  Evidence  —  Ad- 
missibility. 
In  a  prosecution  for  the  illegal  sale  of  in- 
toxicating liquors  by  an  employ 6  of  defendant, 
although  a  conviction  could  not  be  had  upon 
other  sales,  evidence  of  other  sales  not  per- 
sonally made  by  defendant  were  competent  to 
show  scienter  or  knowledge  on  his  part;  it  be- 
ing a  reasonable  and  fair  inference  that  if  liquor 


AssFor  vUier  cases  «ee  same  topic  aad  KBT-NUHBKK  in  all  Key-Numbered  Digests  ana  Indexes 

Digitized  by 


Google 


1180 


164  PACIFIC  RBP(MtTEB 


(Arts. 


waa   frequently    disposed    of  at   his   place   of 
business,  he  must  have  known  of  it. 

[Ed.  Note. — For  otlier  cases,  see  Criminal 
Lav,  Cent.  Dig.  H  825-829.] 

7.  OriminaIj    Law    «s>1178(4)  —  BKvnw  — 
Pbejudiciai,  Erbob. 

In  the  view  that  the  defendant's  establish- 
ment was  making  it  a  business  to  sell  liquor,  the 
modification  of  the  instruction  made  by  the 
court,  while  not  strictly  an  accurate  statement 
of  the  law,  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  8167.] 

8.  Cbiminai  Law   «=»liee%(l)  —  Revibw — 
Rrtkbsiblb  Ebbob. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicatlng  liquors  by  an  employd  of  defendant, 
where  a  persMt  danng  the  trial  sent  a  whisky 
glass  containing  liquor  to  defendant's  attorney, 
who  immediate^  disclaimed  knowledge  of  the 
performance,  and  upon  inquiry  from  the  court, 
the  person  stated  tnat  it  was  ginger  ale,  and 
that  he  brou^t  it  for  the  defendant,  who  then 
drank  the  liquor,  and  the  court  later  called  the 
person  for  examination,  and  fined  him  for  con- 
tempt after  his  statement  that  he  wanted  the 
jury  to  see  that  ginger  ale  lo(Aed  like  whiskv, 
and  that  his  purpose  was  to  influence  them  m 
behalf  of  his  defendant,  the  refusal  of  the  court 
to  excuse  the  jury  while  such  person  was  being 
examined  was  not  reversible  error,  since  it  is 
probable  that  the  jury  were  less  prejudiced  by 
the  explanation  a£  the  aet  than  they  would  have 
been  had  they  been  1<^  to  guess  or  draw  on 
their  imaginations  for  an  explanation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  8119-^122,  8128.] 

0.  IRTOXICATINO  LiquoBS  «=3>236(4)  —  Bvi- 

DKNCB— SurFicixncT. 
In  a  prosecution  for  the  illegal  sale  of  intoxi- 
cating liquors  by  an  employ^  of  the  defendant 
eivldence  Mid  to  support  a  verdict  of  guilty. 

P<d.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  K  806,  306.] 

Appeal  from  Superior  Conrt,  Ifarloopa 
County;   B.  C.  Stanford,  Judge. 

J.  J.  Eailott  was  ccmTicted  of  vlcdatins  the 
prohibition  law,  and  he  appeals.    Affirmed. 

Stmckmeyer  ft  Jenckes,  A.  S.  Hawkins, 
and  B.  O.  Lengmade,  all  of  Phcsniz,  for  ap- 
pellant Wiley  B.  Jones,  Atty.  Gen.,  and 
Geo.  W.  Harben  and  R.  W.  Kramer,  Asst 
Attys.  Gen.,  for  the  State. 

ROSS,  J.  The  appellant  Elliott  and  one 
Henry  Wright  were  jointly  informed  against 
for  violating  the  prohibition  law.  They  were 
tried  together  and  both  convicted.  Elliott 
appeals,  assigning  as  error  the  giving  by  the 
court  of  the  following  two  instructions: 

"1.  1  charge  you,  gentlemen  of  the  jury,  that 
all  persons  who  are  concerned  in  the  com- 
mission of  a  crime  are  guilty  of  its  commis- 
sion. In  order  to  be  guilty  it  is  not  necessa^ 
that  one  should  actually  commit  the  crime.  It 
is  sufficient  if  he  aids  and  ahets  therein,  wheth- 
er he  be  present  or  absent.  If  a  proprietor  of  a 
drinking  establishment  permits  intoxicating  liq- 
uor therein  to  be  sold  in  violation  of  the  law,  he 
is  guilty  the  same  as  the  one  who  actually  sold 
the  liquor. 

"2.  The  court  instructs  the  jarv  that  there 
has  been  evidence  admitted  in  this  cause  of 
sales  other  than  the  one  herein  charged,  and 
that  you  are  not  to  render  any  verdict  against 
the  defendants,  or  either  of  them,  by  reason  of 
any  such  other  sales.    The  sale  that  is  material 


in  this  case  is  the  sale  that  ia  aU«nd  to  have 
been  made  on  October  6,  1016.  Evidence  of 
other  sales  waa  admitted  for  the  purpose  merely 
of  aiding  you  in  determining  whedier  or  not 
there  was  a  sale  on  the  date  alleged." 

And  the  refnsal  to  glTe  the  foUowlnc  In- 
struction: 

"3.  The  court  instructs  the  tniy  that  Elliott 
is  not  liable  for  the  unlawful  acts  of  Henry 
Wright  if  any,  though  such  unlawful  act,  a 
any,  was  committed  in  Elliott's  bosinesB,  unless 
such  unlawful  aet  was  directed  or  knowingly 
assented  to  or  acquiesced  in  by  said  Eaiiott" 

It  Is  neceasaiy  to  set  forth  some  of  the 
facta  derdoped  In  the  evidence  In  order  In- 
telligently to  get  the  viewpoint  of  the  appel- 
lant, and  to  determine  If  there  la  merit  In 
his  contentions.  The  evidence  shows  that 
appellant  was  the  owner  and  proprietor  of  a 
soft  drink  place  known  as  the  "Health  Of- 
fice" In  the  city  of  Fh<enlz.  Henry  Wri^t, 
the  other  defendant,  was  employed  aa  a 
clerk  In  the  Health  Office.  It  Is  without 
controversy  that  the  sale  of  liquor  charged 
in  the  Information  was  made  by  Wright  in 
the  absence  of  appellant,  the  owner  and  pro- 
prietor of  the  Health  Office. 

The  first  Instruction  above  complained  of 
finds  jostlflcatlon,  If  at  all,  upon  the  theory 
that  it  was  not  necessary  to  the  guilt  of  ap- 
pellant that  he  should  have  personally  made 
the  sale;  that  the  law  holds  him  reqpooslble 
for  any  sale  made  by  his  clerk  or  agent,  pro- 
viding It  was  with  the  knowledge  or  consent 
or  acquiescence  of  the  appellant  The  ques- 
tion was  as  to  whether  Wright  in  making  the 
sale  was  acting  as  the  agent  of  the  appel- 
lant, or  whether  he  was  acting  wltboot  tbe 
scope  of  his  authority  and  Instructions  and 
In  violation  thereof.  In  the  latter  case  tbe 
act  would  have  been  Wright's  only,  and  the 
guilt  would  attach  to  him,  but  If  tbe  sale 
was  made  with  the  permission  of  appelant, 
he  was  partlceps  criminls  In  the  transactkxi, 
and  is  as  guilty  as  If  he  had  {lersonally  made 
the  sale.  In  such  case  both  Wright  and  ap- 
pellant were  principals  as,  under  our  law, 
the  common-law  distinction  of  accessory  be- 
fore the  fact  and  principal  Is  abolished,  and 
all  who  aid  and  abet  In  the  commission  of  a 
crime  or,  not  being  present  have  advised 
and  encouraged  Its  commission,  are  princi- 
pals.   Sections  27  and  965,  Penal  Code  1913. 

[1]  To  "permit"  the  unlawful  sale  of  In- 
toxicating liquors  by  the  proprietor  of  a  busi- 
ness Implies  knowledge,  consent,  and  acqui- 
escence. The  Standard  Dlcticmary  defines 
"permit"  as  follows: 

"1.  To  allow  by  tacit  consent  or  by  not  hin- 
dering; take  no  steps  to  jtrevent;  consent 
tacitly  to;   suffer. 

"2.  To  ^rant  leave  to  by  express  ccmsent  or 
authorization;   empower  expressly;   authorise." 

C2,  S]  The  correlative  Instruction  No.  3 
above,  refused  by  the  court,  undoubtedly 
states  a  correct  principle  ct  law,  and  we 
think  should  properly  hare  been  given  to  the 
Jury.  Its  refusal,  however,  in  view  of  the 
first  Instruction  which  the  court  doubtless 
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ooncelTed  eorered  the  mine  groiind,  is  not 
SQCh  error  as  would  jnsttfy  a  reversal  of  the 
case.  We  believe  from  the  first  Instruction 
tbe  Jary  mtwt  have  understood  before  a  con- 
viction of  ai^pellant  could  be  had  that  it 
should  be  found  he  conosded,  advised,  and 
iwrmltted  the  sale. 

[4]  Bvldenee  of  other  sales  ot  intoxleatlnf 
liquor  by  Henry  Wright  both  before  and  aft- 
e!r  the  date  of  the  sale  diarged  In  the  infor- 
Boatlon  was  before  the  jury.  These  sales,  if 
the  evidence  Is  to  be  believed,  were  as  much 
a  part  of  the  bualneas  of  the  Health  Office  as 
the  sale  of  soft  drinks.  The  cbances  to  get 
Uquor  apparently  depended  upon  the  belief 
of  Wright  that  the  purchaser  would  not  di- 
▼ulge  the  source  of  his  siqH^-  These  other 
sales  were  properly  admitted  tor  the  pur- 
pose of  showing  Imowledge,  consent,  or  ae- 
gulesceaoe  In  the  sales  by  the  appellant. 
Joyce,  Intozlcatlog  Uqxtoe,  |  688.  It  was 
this  evidence  that  called  for  instruction  No. 
2.  This  instruction  was  given  upon  the  re- 
quest of  appellant,  except  that  the  court 
added  the  last  sentence  thereof: 

"Evidence  ot  other  sales  was  admitted  for  the 
purpose  menij  of  aiding  you  la  determining 
whether  or  net  there  was  a  sale  on  Ae  date  al- 
leged." 

[6, 1]  The  instruction  nether  as  requested 
nor  as  modified  under  the  present  facts  cor- 
rectly defined  the  purpose  of  admitting  evi- 
dence of  other  sales  than  the  one  charged. 
It  is  true,  as  stated  in  tb^  instruction,  that  a 
CMivictlon  could  not  be  had  upon  other  sales. 
It  is  equally  true  that  the  other  sales,  not 
having  been  personally  made  by  the  appel- 
lant, were  competent  to  show  scienter  or 
knowledge  Dp<m  his  part.  It  being  a  reason- 
able and  £alr  Inference  that  if  liquor  was 
being  frequently  disposed  of  In  the  Health 
Office  tbe  proprietor  thereof  presumably  was 
familiar  with  It.  The  Instruction  requested 
and  modified  was  a  too  general  statement  of 
the  law  applicable  to  the  facts;  it  was  ivot 
as  specific  as  it  should  have  been. 

[7]  In  tbe  view  that  tbe  Health  Office  was 
making  it  a  bnslnesB  to  sell  liquor,  and  tliere 
was  some  evidence  to  that  effect,  tbe  modifi- 
cation of  the  instruction  made  by  the  court, 
while  not  a  strictly  accurate  statement  of 
the  law,  was  hardly  misleading  or  at  least 
pr^udidal.  We  think  It  is  but  a  common 
sense  proposition  that  evidence  of  other  sales 
in  a  place  of  the  kind  of  appellant's  would 
aid  a  Jury  In  determining  whether  the  spe- 
cific sale  charged  was  proved,  it  being  not 
an  incident  of,  but  growing  out  of,  the  course 
of  the  business.    23  Gyc.  269,  270. 

In  the  course  of  the  trial,  wbUe  a  witness 
was  testifying,  a  man  by  the  name  of  £.  A. 
Locke  gave  to  the  court  bailiff  a  smaU  whis- 
ky glass  containing  Ilciuor  and  requested  him 
to  give  it  to  appellant's  attorney.  The  bailiff 
set  the  whisky  glass  In  front  of  appellant's 
attorney,  stating  that  it  had  been  sent  to 
him,  whereupon  appellant's  attorney  stated: 
"I  don't  understand  such  a  performance,  your 


honor.  I  have  no  part  in  it."  Upon  inqniry 
from  the  oonit  as  to  what  tbe  drink  was  and 
wlio  sent  it  in,  Locke,  from  the  rear  of  the 
conrtroom,  answered:  "It  is  ginger  ale. 
•  *  •  I  s«it  it  in  to  Jack"  (meaning  El- 
liott). Tbe  appellant  thereupon  drank  the 
liquor  in  the  glass.  A  little  lator  and  after 
the  witness  then  on  the  stand  was  excosed 
tbe  court  caUed  Locke  to  the  bar  to  inquire 
of  him  the  purpose  of  his  sending  the  whisky 
glass  of  liquor  into  the  eourtroom.  .Appel- 
lant's attorney  asked  that  the  Jury  be  ex- 
cused daring  the  examination,  whidi  request 
was  refused  by  the  court  Locke  admitted, 
upon  being  questioned,  tiutt  he  wanted  the 
Jury  to  have  an  ocular  demonstration  that 
ginger  ale  looked  like  whltdty  and  that  his 
purpose  was  to  Inflaence  the  Jury  in  bcbalf 
of  hla  friend,  the  appellant.  Several  ques- 
ttons  were  adced  Locke  by  the  court,  after 
«4il(A  a  fine  was  imposed  upon  Ixx^e  for 
«i»teiiH>t,  the  appellant's  attorney  all  the 
time  objecting  to  the  proceeding  being  had 
in  Oie  presence  of  the  Jury.  The  court  sever- 
al times  remarked,  in  substance,  that  Lodie 
had,  no  doubt,  hurt  the  appeUanf  s  case  be- 
fore the  Jury ;  that  its  purpose  was  to  hurt 
the  prosecution's  case  and  to  help  the  defend- 
ant's case.  T^ese  remarks,  it  is  contended, 
were  prejudicial  to  the  appellant. 

The  trial  court  accepted  the  statement  of 
the  attorney  for  appellant  that  he  had  no 
part  in  the  episode  of  Introducing  the  glass 
of  liquor,  as  true,  and  exonerated  him  from 
all  blame.  From  our  knowledge  of  the  high 
character  and  learning  ot  the  attorney,  we 
feel  certain  that  such  a  thing  would  not  be 
countenanced  by  him,  and  that  if  he  had 
been  advised  of  it  in  advance  he  would  have 
frowned  upon  it  witli  Indignation  and  re- 
sMitment.  We  cannot  say  so  much,  however, 
for  the  appellant.  Nelthw  at  the  time  of  the 
episode  nor  during  the  contempt  proceedings 
nor  at  any  time  during  the  trial  was  it 
shown  or  attempted  to  be  shown  that  the 
appellant  was  free  from  inducing  or  causing 
the  conduct  of  Lodie.  It  is  possible  that 
he  had  no  previous  knowledge  of  Locke's 
intentions  or  purpose,  but  it  is  hardly  prob- 
able that  Locke  would  assume  to  do  what 
he  did  without  first  consulting  the  appellant. 
The  very  hurried  manner  in  whldi  the  api)el- 
lant  drank  the  liquid  from  the  glass  would 
indicate  that  he  knew  from  where  it  came, 
and  why,  and  that  he  understood  it  to  be 
necessary  for  him  to  drink  the  liquid  In  the 
presence  of  the  jury  to  carry  out  his  part 
of  the  demonstration.  If  the  scbeme  was 
planned  or  acquiesced  in  by  appellant  and 
prejudice  resulted  therefrom,  he  only  is  to 
blame. 

It  may  be  that  the  Jury  should  have  been 
excused  while  Locke  was  examined  and  pun- 
ished in  contempt  The  Jury  no  doubt  was 
as  much  surprised  at  the  appearance  of  this 
mysterious  glass  of  liquor  In  the  midst  of 
the  trial  as  was  the  court  and  aU  of  the 
attorneys.     Something  had  happened  that 
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needed  explanation.  We  do  not  believe  the 
letting  the  Jury  into  the  knowledge  of  who 
had  Bent  the  liqnor  into  the  conrtroom  and 
hlB  purpose  In  so  doing  could  have  prejudiced 
the  Jury  against  the  appellant  any  more  than 
if  the  incident  had  been  silently  passed  by 
leaTtng  them  to  guess  or  to  dr»w  on  their 
imagtaiatlons  for  an  explanation. 

[I]  It  tras  not  80  much  the  carrying  on  of 
the  contempt  proceedings  against  Locke  in 
the  pr^enoe  of  the  Jury  as  the  incident  that 
provoked  the  proceedings  that  may  have  in- 
fluenced the  Jury's  verdict.  To  give  this 
eplaode  the  force  and  ^ect  of  prejudicial 
enor  demanding  a  reversal  of  the  case  would 
be  an  invitation  to  defendants  in  criminal 
cages  to  induce  error  in  order  to  avoid  the 
binding  effect  of  a  Jury's  verdict, 

[I]  Independent  of  tills  Incident  a  carefnl 
examination  of  the  evidence  satisfies  us  that 
the  Jury  could  not  reasonably,  under  their 
oaths,  have  returned  any  other  rerdlct  than 
ooe  of  guilty. 

Judgment  is  affirmed. 

FRANKUN.  a  J,  and  CUNNINGHAM, 
J.,  concur. 


ROUSS  V.  RACKET  STORE.    (No.  1533.) 
(Supreme  Court  of  Arixona.    May  19, 1917.) 

Pabtnbbship  «s>se— Eviobnox  or  Rki^^tior 

— Sdjtioieiiot. 
Evidence  held  wholly  insufficient  to  show  a 
partnership,  as  all  acts  which  would  indicate 
that  the  same  were  without  authority  or  assent 
of  one  of  the  two  defendants,  and  were  never  rat- 
ified by  him. 

[E>d.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  75,  78,  79,  81.] 

Appeal  from  Superior  Ckmit,  Navajo  Coun- 
ty ;  John  A.  Ellis,  Judge. 

Action  by  Peter  W.  Bouss,  trading  as 
Charles  Broadway  Rooss,  against  the  Racket 
Store,  a  copartnership  composed  of  F.  T.  La 
Prade  and  others.  From  a  Judgment  for  La 
Prade  and  from  an  order  overruling  plain- 
tiff's  motion  for  a  new  trial,  he  appeals. 
Afltoued. 

Thorwald  Larson,  of  Holbrook,  and  Norrls 
A  Mitchell,  of  Prescott,  for  appellant  X.  N. 
Steeves,  of  WiUlams,  for  appellee. 

FRANKLIN,  C.  J.  Peter  W.  Rouss,  trad- 
ing as  Charles  Broadway  Rouss,  in  the  city 
of  New  York,  brought  this  action  against 
Warren  G.  Hunter,  Lenna  L.  Hunter,  and  F. 
T.  La  Prade  as  a  ct^artnersbip  doing  busi- 
ness under  the  firm  name  of  the  "Racket 
Store,"  In  Winslow,  Ariz.  The  plaintiff 
sought  to  recover  91,490.42  on  an  open  ac- 
count for  merchandise  alleged  to  have  been 
sold  and  delivered  to  said  the  "Racket 
Store."  At  the  close  of  the  evidence  the  Jury 
was  Instructed  to  return  a  verdict  in  favor 
of  the  defendant  La  Prade  and  against  the 
plaintiff.  This  was  dwie,  and,  following  the 
verdictj   Judgment  was  entered.     A  motion 


for  a  new  trial  ww  denied,  and  from  the 
judgment  and  ordor  tills  aiq[>eal  is  proae- 

cuted. 

In  the  argument  and  briefs  there  Is  mncfa 
said  pro  and  con  about  a  certain  stipnlattoD 
which  appellant  contends  limited  the  lasoes 
to  be  tried  to  the  sole  questloo  at  the  co- 
partnership relation  of  La  Prade  with  the 
other  defendants.  Iif  the  view  we  take  of 
the  case  it  is  unnecessary  to  consider  the 
effect  of  the  stipulation,  it  being  soffident  to 
decide  whether  there  is  any  substantial  evi- 
dence In  the  record,  about  which  the  minds 
of  reasonable  men  might  differ,  that  tbe  de- 
fendant La  Prade  was  a  member  of  the  al- 
leged copartnership.  The  defendant  Hunter, 
whMi  he  first  located  In  WlnsIow,  commeoc- 
ed  doing  business  In  a  small  way,  bnytng 
and  selling  dry  goods  and  notions.  He  was 
assisted  in  this  business  by  his  wiffe,  the 
defendant  Lenna  L.  Hunter.  At  the  begin- 
ning he  occupied  some  property  owned  by 
!«  Prade  as  a  subtenant  Afterwards,  when 
the  Iraslnees  had  grown  a  little.  Hunter  rent- 
ed another  piece  of  property  from  La  Prade. 
in  which  be  located  the  "Backet  Store,"  he 
and  his  wife  occupying  some  living  rooms 
adjoining.  After  conducting  this  business  a 
few  years  the  Hunters  left  Winslow  rather 
unexpectedly,  leaving  behind  what  remained 
of  the  stock  of  goods  and  this  alleged  In- 
debtedness against  the  business  as  a  remem- 
brance. There  are  little  bits  of  testimony 
sprinkled  over  the  record,  and  whldi  it  U 
needless  to  mention  in  detail,  all  compatible^ 
however,  with  the  relation  of  landlord  and 
tenant,  but  none  of  these  having  any  force 
as  evidence  of  any  copartnership  interest  on 
the  part  of  La  Prade  In  the  "Racket  Store." 
Such,  for  instance,  as  on  occasions  wh^ 
Hunter  was  hard  pressed  for  money,  La 
Prade  would  help  him  out  in  the  way  of 
small  loans.  La  Prade  also  got  some  Items 
of  merchandise  from  the  store,  snch  as  a 
pair  of  pants,  a  few  shirts,  and  the  like.  One 
of  plaintiff's  exhibits  is  a  note  and  contract 
The  note  is  a  Joint  and  several  one  in  favor 
of  Rouss.  It  is  dated  April  2,  1912,  and  pur- 
ports to  be  signed  by  the  Hunters  and  La 
Prade.  Both  note  and  contract  expressly  re- 
cite that  the  note  Is  given  as  collateral  se- 
curity for  the  payment  of  an  open  account 
limited  to  a  credit  extended,  or  about  to  be 
extended,  to  W.  O.  Hnnter,  In  merchandise 
to  the  amount  of  |300.  La  Prade  onphat- 
Ically  asserts  that  the  signature  to  the  al- 
leged "note  and  contract"  purporting  to  be 
his  signature  is  a  forgery.  La  Prade  one- 
qul vocally  denies  that  he  ever  elgned  any 
such  paper  at  any  time  or  at  all.  There  Is 
no  satisfactory  evidence  that  he  did  sign  it 
The  oflScers  of  the  bank  who  were  called  to 
identify  the  signature  expressed  doubts 
about  it  being  genuine.  On  April  6,  1912, 
Hunter  went  to  the  Navajo-Apache  Bank  & 
Trust  C!ompany  in  Winslow  and  asked  the 
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president  of  the  bank  to  draft  a  form  of  ar- 
ticles of  copartnership  between  him  and  ^ 
Prade  Theae  articles  were  drafted  as  di- 
rected by  Hunter  and  according  to  his  dic- 
tation. Hunter  was  a  customer  of  the  bank, 
as  was  also  La  Prade,  the  latter  being  a  com- 
paratively wealthy  man  and  one  of  the  sub- 
stantial dtlzens  of  Wlnslow,  with  credit  un- 
impaired. Mr.  W.  H.  Bnrbage,  who  was  the 
president  of  the  bank  at  the  time.  Is  a  law- 
yer by  profession.  When  this  form  of  a  co- 
partnership agreement  had  been  drafted, 
Hunter  aeked  the  president  to  give  him  a 
letter  to  Bouss,  recommending  him  for  credit 
la  the  purchase  of  merchandise.  At  his  re- 
quest, and  on  the  faith  at  representations 
made  by  Hunter,  the  president  of  the  bank 
gave  him  the  letter,  a  copy  of  which  Is  as 
follows: 

"[Letter  Head  of  Navajo-Apache  Bank  & 
Trust  Co.] 

"April  5th,  1912. 

"Chag.  Broadway  Rouss,  New  Tork— Sir:  Mr. 
W.  G.  Hunter  of  this  town  is  about  to  open  a 
small  store  for  the  sale  of  sundry  Ladies  articles 
of  wearing  appard,  laces,  embroideries  etc,  he 
informs  me  that  he  is  intending  to  make  his 
purchases  from  your  establishment,  and  request- 
ed me  to  write  you  as  to  his  standing  in  this 
community. 

"Mr.  Hanter  since  comeing  here  to  this  town 
has  at  all  times  led  a  most  exemplary  life,  be 
is  industrious,  and  sober,  and  has  the  respect 
of  every  body  here  his  partner  Mr.  F.  T.  La 
Prade  is  oae  of  6ur  very  wealthiest  citizens, 
worth  at  least  $75,000.  this  is  an  experiment  to 
start  with,  and  Mr  La  Prade  does  not  care  to 
be  known  in  the  business,  so  that  according  to 
the  articles  of  agreement  which  I  drew  up  this 
morning  between  Mr  Hunter  and  Mr  La  Prade 
the  later  is  to  be  the  silent  partner,  so  that  the 
credit  of  the  new  firm  should  be  the  very  high- 
est. Yours  respectfully, 

"W.  H.  Burbage,  Pres." 

The  president  of  the  bank  had  no  author- 
ity whatever  to  act  In  these  matters  for  La 
Prade.  What  was  done  was  done  solely  at 
the  Instance  of  Hunter.  La  Prade  did  not 
know  of  these  matters  until  several  weeks 
afterwards.  When  he  did  find  out  what 
had  been  done,  he  became  very  angry,  scold- 
ing the  president  of  the  bank  for  drafting  the 
partnership  papers.  La  Prade  at  all  times 
denied  that  he  was  a  partner  of  Hunter.  It 
appears  that  when  La  Prade  learned  of  the 
copartnership  papers  he  came  Into  the  bank 
"roaring  and  was  ma'd"  about  It.  It  does 
not  appear  that  La  Prade  had  any  knowledge 
of  the  letter.  Mr.  Burbage,  the  president  of 
the  bank,  testifying,  said: 

"He  (La  Prade)  says,  'By  what  authority  did 
)'ou  draw  up  copartnership  papers  for  Hunter 
and  mo?'  He  was  mad  about  It  Q.  What  did 
you  tell  him?  A.  I  told  him  I  drew  it  up  bo- 
cause  I  got  paid  for  it.  That's  my  business  to 
draw  up  papers  for  anybody.  Q.  Is  it  your  busi- 
ness to  send  out  letters  like  that?  A.  I  did 
that  at  the  request  of  Mr.  Hunter.  I  took  Mr. 
Hunter's  word  for  it;  that  he  and  La  Prade 
were  going  to  form  a  partnership.    It  was  very 


simple  on  my  part  I  had  no  reason  to  doubt 
Hunter.  Q.  Why  did  you  say  that  he  was  the 
partner  of  Hunter?  A.  Because  he  told  me 
he  and  La  Prade  were  going  into  partnership, 
and  asked  me  to  make  up  the  papers  in  accord- 
ance, and  on  the  strength  of  that  asked  me  to 
write  that  letter  to  help  his  credit,  which  I  also 
did." 

Conceding  for  the  purpose  of  argument 
that  La  Prade  did  sign  the  "note  and  con- 
tract," we  fall  to  see  any  evidence  of  a  co- 
I^rtnershlp  here.  On  the  other  hand,  it 
tends  to  disprove  any  Bndb.  relation.  La 
Prade  was  a  wealthy  man,  hla  credit  ex- 
cellent. If  Rouss  exacted  it, 'It  must  have 
been  because  he  would  not  extend  credit  to 
Hunter.  If  Hunter  wanted  It,  It  was  for  the 
purpose  of  getting  credit  to  the  extent  of 
$300  in  virtue  of  La  Prade's  financial  stand- 
ing. From  the  very  constitution  of  a  partner- 
ship, a  presumption  arises  that  each  partner 
Is  an  authorized  agent  of  the  rest  In  con- 
tracts relating  to  the  subject-matter  of  the 
partnership.  Then  why  this  alleged  note  and 
contract?  The  partnership.  If  It  existed  at 
all,  was  merchandising,  and  if  appellant  sold 
and  delivered  merchandise  to  it  within  the 
scope  of  Its  business  at  the  Instance  of  any 
one  of  them,  all  would  become  liable.  Of 
itself  the  "note  and  contract"  wholly  repels 
any  notice  of  the  existence  of  a  partnership. 
Neither  does  the  draft  of  the  articles  of 
copartnership  and  the  letter  of  the  bank 
president,  recommending  Hunter  to  appellant 
for  credit,  have  any  probative  force  to  prove 
such  relation.  The  difficulty  is  that  no  act 
Is  ti-aced  to  La  Prade  upon  tiie  Issue  of  part- 
nership. The  things  done,  the  statements 
made,  all  were  without  his  knowledge  and 
consent.  Nothing  was  done  In  his  presence 
which  has  even  a  temote  tendency  to  prove 
the  issue.  What  was  done  in  bis  absence 
was  unauthorized,  was  never  assented  to,  or 
adopted  or  ratified  by  him.  On  the  contrary, 
when  the  occasion  presented  he  promptly  and 
resolutely  repudiated  the  whole  thing.  It 
may  be,  as  appellant  asserts,  that  the  credit 
was  extended  to  the  "Backet  Store"  on  the 
faith  of  the  letter  of  the  bank  president 
recommending  Hunter.  But  however  this 
may  be,  it  is  perfectly  clear  that  the  indebt- 
edness thereby  Incurred  may  not  be  recover- 
ed from  one  who  played  no  part  in  the  matter 
at  all.  The  only  intimation  one  gets  from 
a  careful  reading  of  the  record  is  that  Hunt- 
er sought  to  give  the  impression  by  indirec- 
tion that  a  partnership  existed  between  him 
and  La  Prade.  In  this  be  seems  to  have  been 
somewhat  successful,  but,  even  so,  it  falls  far 
short  of  proving  the  issue. 

The  Judgment  of  the  superior  court  is 
right,  and  it  is  in  all  things  affirmed. 

CUNNINGHAM  and  BOSS,  33^  concur. 


Digitized  by 


Google 


1184 


164  PACIFIC  REPORTER 


(Or. 


WATSON  et  al.  t,  CITX  OP  SAIiEM. 

(Supreme  Court  of  Oregon.    June  19,  1917.) 

Tno!  «=39(4)— Notice— Computation  of  Pk- 

BIOD. 

Ij.  O.  L.  i  531,  providing  that  the  time  for 
publication  of  legal  notices  shall  be  computed  so 
as  to  exclude  the  first  day  of  publication  and  to 
include  the  day  on  which  the  act  or  event  of 
which  notice  is  given  is  to  happen,  or  which 
<;omplete8  the  full  period  required  for  publica- 
tion, applies  to  the  measurement  of  time  toje 
the  publication  of  notices  by  cities  or  towns. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  !§  19-23.) 

Department  2.    Appeal  from  Circuit  Court, 
Harion  County;   Wm.  Galloway,  Judge. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  164  Pac.  567. 

B.  W.  Macy  and  Grant  Corby,  both  of  Sa- 
lem (Wm.  H.  Trlndle,  of  Salem,  H.  D.  Rob- 
erts, of  Greeley,  Colo.,  RoUln  K.  Page,  of 
Salem,  and  W.  T.  Slater,  of  Portland,  on  the 
brief),  for  appellant.  John  H.  Carson  and 
Claire  M.  Inman,  both  of  Salem  (John  A. 
Carson  aoid  Claire  M.  Inman,  both  of  Salem, 
on  the  brief),  for  respondents. 


HARRIS,  J.  In  a  petition  for  a  rehearing 
filed  in  this  and  in  the  companion  case  of  Al- 
bert V.  Salem,  the  dty  contends  that  section 
531,  It,  O.  L.,  does  not  apply  to  the  measure- 
ment of  time  for  the  publication  of  notices  by 
cities  or  towns.  The  petitioner  relies  upon 
Chung  Yow  T.  Hop  Chong,  11  Or.  220,  221,  4 
Pac.  326.  The  case  cited  Is  not  applicable, 
for  it  refers  to  what  Is  now  known  as  section 
639,  L.  O.  li.,  a  provision  relating  to  the 
proof  of  the  service  of  notices.  As  pointed 
out  In  the  original  opinion,  section  531,  I*  O. 
h.,  has  served  as  the  standard  by  which  to 
measure  time,  not  only  In  actions  and  suits, 
but  also  in  other  proceedings.  Notable  illus- 
trations may  be  found  in  Rynearson  r.  Union 
County,  54  Or.  181,  102  Pac.  785,  and  In  State 
ex  rel.  v.  Macy,  161  Pac.  111.  To  refuse  to 
abide  by  the  standard  fixed  by  that  statute 
would  be  to  ignore  a  rule  that  Is  firmly  es- 
tablished by  precedents. 

The  remainder  of  the  argument  found  In 
the  petition  proceeds  upon  the  theory  that 
we  held  that  the  notice  should  have  appear- 
ed In  six  successive  Issues  of  a  daily  news- 
paper. We  did  not  rule  that  the  charter  re- 
quired the  notice  to  be  printed  and  to  appear 
In  six  successive  Issues  of  the  newspaper. 
The  original  opinion  points  out  that  section 
26  of  the  charter  embraces  two  elements:  (1) 
The  period  of  publication ;  and  (2)  the  man- 
ner of  publication.  The  period  of  publica- 
tion Is  measured  by  applying  the  rule  estab- 
lished in  section  631,  L.  O.  Li.  This  rule  ex- 
cludes the  first  day  of  publication  in  deter- 
mining the  period  of  time.  For  example, 
if  a  statute  directed  the  publication  of  a 
notice  for  at  least  one  week  in  a  weekly 
newspaper,    it    would    not    be   necessary    to 


print  the  notice  In  two  saccessive  Iwoes 
of  the  weekly  newspaper;  and  while  one 
printing  and  one  iQ>pea,rance  of  the  notice 
would  be  enough,  nevertheless  the  day  on 
which  the  paper  was  actnally  printed  sad 
Issued  would  not  be  counted  in  measaring 
the  one  week  required.  Again,  If  a  statute 
required  that  a  notice  be  published  for  not 
less  than  -five  successive  weeks  in  a  weAly 
newspaper,  it  would  not  be  necessary  for  the 
notice  to  appear  In  six  weekly  issnes,  al- 
though, as  stated  In  the  original  opinion.  It  Is 
fair  to  assume  that  all  would  concede  that 
the  day  of  the  first  publication  would  be  ex- 
cluded in  computing  the  period  of  five  anc- 
cessive  weeks.  The  rule  that  Is  applicable 
to  weeks  is  likewise  applicable  to  days.  Oar 
conclusions  in  the  instant  case  are  not  ont  of 
joint  with  PayetteOregon  S.  Irr.  DIst.  ▼. 
Peterson,  76  Or.  680,  635,  U»  Pac  1061: 
but,  on  the  contrary,  our  conclusions  here  are 
in  harmony  with  O'Hara  v.  Parker,  27  Or. 
156,  39  Pac.  1004,  as  well  as  every  other 
analogous  precedent  in  this  Jurisdiction.  In 
the  original  opinion  (164  Pac.  567)  it  Is  dis- 
tinctly stated,  not  that  the  notice  shonld 
have  appeared  in  the  sixth  issue  of  the  news- 
paper, but  that  "the  right  to  offer  bids  ahonld 
have  been  kept  open  until  the  end  of  Jnnf- 
10th,  and  the  bids  should  not  have  been  op«v 
ed  untU  June  11th." 
The  petitions  tor  a  rehearing  are  denleu. 

McBRIDE,   C.   J.,   and  BEAN   and   Mc- 
CAMANT,  JJ.,  concur. 


HOLTZ  et  al.  v.  OLDS  «t  al. 
(Supreme  Court  of  Oregon.    June  19,  1917.) 

1.  Interest  «=»1— Absence  of  Contbact  — 
Statute. 

In  the  absence  of  a  contract  to  pay  interest, 
the  light  to  exact  it  must  be  found  in  the  atat 
utes. 

[Ed.    Note.— For    other    cases,    see    Interest, 
Cent.  Dig.  §  1.] 

2.  Intebest  <g=»ll— Accrual  of  Right— Na- 
ture OF  Liability. 

Under  L.  O.  L  §  6028,  providug  that  the 
rate  of  interest  shall  be  6  per  cent,  "on  money 
received  to  the  use  of  another  and  retained  be- 
yond a  reasonable  time  without  the  consent  of 
another,"  etc.,  plaintiffs  were  not  entitled  to 
interest  from  date  of  depout  on  money  deposited 
with  defendants  as  security  for  the  purchase  of 
stock  under  a  contract  void  for  uncertainty  and 
recovered  by  plaintiffs  in  an  action  tor  money 
had  and  received,  which  was  honestly  litigated 
by  defendants. 

[Ei.    Note. — For   other   cases,    see    Interest, 
Cent.  Dig.  $  22.] 

3.  Intebest   <g=s>3— Statutes— Constructio:?. 

As  interest  statutes  are  in  derogation  of  the 
common  law,  they  must  be  strictly  construed. 

[Ed.    Note.— For    other   cases,    see    Interest, 
Cent  Dig.  {  3.] 

Department  1.    Appeal  from  Circuit  Court, 
Multnomah  County ;  T.  J.  Cleeton,  Judge. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  164  Pac.  583. 
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R.  G.  Nelson,  of  Portland  (Beach,  Simon  & 
Nelson,  of  Portland,  on  the  brief),  for  appel- 
lants. Chrlss  A.  Bell,  of  Portland  (Reed  & 
BeU,  0.  W.  Fulton,  and  T.  M.  Dye,  all  of 
Portland,  on  the  brief),  for  respondents. 

HARRIS,  J.  The  original  opinion  award- 
ed the  plaintiffs  a  judgment  for  $20,000  with- 
out interest.  The  plaintiffs  insist  that  they 
are  entitled  to  interest  on  $^20,000  frwu  July 
15,  1911.  The  defendants  honestly  and  in 
good  faith  denied  and  litigated  the  right  of 
plaintiffs  to  recover ;  and  therefore,  if  the 
rule  announced  In  Baker  Ck>unty  y.  Hunting- 
ton, 48  Or.  B93,  603,  87  Pac.  1036,  89  Pac.  144, 
is  adhered  to,  it  would  prevent  the  allowance 
of  Interest.  There  Is,  however,  a  more  per- 
suasive reason  for  disallowing  interest. 

[1-3]  In  the  absence  of  a  contract  to  pay 
Interest,  the  right  to  exact  it  must  be  found 
in  the  statutes.  Sorenson  v.  Oregon  Power 
Co.,  47  Or.  24,  34,  82  Pac.  10.  Before  the 
plaintiffs  can  successfully  claim  the  allow- 
ance of  Interest,  they  must  show  that  they 
come  within  the  terms  of  section  6028,  L.  O. 
Lb,  as  it  read  prior  to  the  amendment  found 
in  chapter  358,  Laws  1917.  The  plainUffs 
have  not  brought  themselves  within  any 
clause  of  section  6028,  L.  O.  L.,  as  that  stat- 
ute is  interpreted  by  Sargent  v.  American 
Bank  &  Trust  Co.,  80  Or.  16,  42.  154  Pac.  759, 
156  Paa  431,  unless  they  are  within  the 
clause  which  allows  Interest  "on  money  re- 
ceived to  the  use  of  another,  and  retained  be- 
yond a  reasonable  time  without  the  owner's 
consent,  expressed  or  implied" ;  and  hence 
we  must  first  determine  the  meaning  of  the 
quoted  clause  before  we  can  know  whether  it 
is  available  to  the  plaintiffs.  Interest  stat- 
utes are  in  derogation  of  the  common  lew, 
and  for  that  reason  must  be  strictly  con- 
strued. 22  Gyc.  1481.  The  action  prosecut- 
ed by  the  plaintiffs  assumed  the  form  of  the 
"equitable  action"  commonly  designated  as 
an  action  for  money  had  and  received.  The 
basis  of  the  claim  of  the  plaintiffs  was  that 
the  defendants  bad  $20,000  which  in  justice 
and  good  conscience  ougbt  to  be  paid  to  the 
plaintiffs;  and  it  was  upon  this  theory  that 
the  Judgmmt  was  rendered  against  the  de- 
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fendants.  Hoyt  v.  Paw  Paw  Grape  Juice  Co., 
158  Mich.  619,  123  N.  W.  629 ;  Todd  v.  Bet- 
tingen,  109  Minn.  403,  124  N.  W.  443 ;  Ulbrand 
V.  Bennett,  163  Pac  445,  446 ;   27  Cyc.  854. 

Applying  the  rule  of  strict  construction, 
the  language  of  the  clause  quoted  from  sec- 
tion 6028  Is  not  sufiSdently  comprehensive  to 
Include  the  instant  case.  If  A.  pays  money 
to  B.,  to  be  given  to  C,  the  money  has  been 
received  by  B.  to  the  use  of  C.  From  the 
moment  of  the  payment  to  B.  the  money  be- 
longs to  C,  and  not  to  B.,  for  it  was  In  fact 
received  for  the  use  of  C,  and  at  no  time  is 
B.  the  owner  of  the  money.  Interest  can  be 
allowed  only  when  two  elements  combine:  (1) 
The  money  must  be  received  to  the  use  of  an- 
other ;  and  (2)  it  must  be  retained  beyond  a 
reasonable  time  without  the  owner's  consent. 
When  the  statute  speaks  of  money  received 
to  the  use  of  another,  It  means  money  which 
in  fact  Is  received  to  the  use  of  another;  It 
does  not  include  money  which,  by  the  aid  of 
a  legal  fiction  Interposed  after  the  actual  re- 
ceipt of  the  money,  is  treated  as  money  re- 
ceived to  the  use  of  another ;  it  means  mon- 
ey that  is  received  to  the  use  of  another,  as 
distinguished  from  money  which  is  merely 
regarded  as  money  received  to  the  use  of  an- 
other. That  this  interpretaticm  is  not  unduly 
narrow  Is  oonflrmed  by  the  words  "and  re- 
tained beyond  a  reasonable  time,  without  the 
owner's  consent."  The  statute  contemplates 
that  the  person  who  actually  has  the  money 
la  at  no  time  the  owner,  but  be  has  only  re- 
ceived the  money  to  the  use  of  another,  who 
is  In  truth  the  owner  during  all  the  time. 
When  the  statute  speaks  of  the  consent  of 
the  owner,  It  necessarily  signifies  that  some 
person  other  than  the  holder  of  the  money  Is 
in  fact,  and  not  by  reason  of  a  fiction,  the 
owner,  vVhUe  the  condusions  expressed  in 
Graham  v.  Merchant,  43  Or.  294,  311,  72  Pat 
1088,  have  neither  been  overlooked  nor  ig- 
nored, nevertheless  a  strict  construction  erf 
the  Interest  statute  will  not  permit  the  plain- 
tiffs to  recover  interest 

The  petition  is  denied. 

McBRIDE,  C.  J.,  and  BENSON  and  BUR- 
NBTTT,  JJ.,  concur. 
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ABA]^DQNM£NT. 

«s>196; 


Waters 


See  Landlord  and  Tenant, 
and  Wat^  Goutsea,  <St982, 

ABSENCE. 

See  Orimlnal  Law,  «»6Sa. 

ABUTTING  OWNERS. 

See.Biffhways,.cS=>£6;  Muvicipal  OorporationB, 
^=>663,  671. 

ACCEPTANCL 

See  Dedication,  ^3»31,  35;  '  Gnarantjr,  «=»7; 
Wills,  <S=>717. 

ACCOMfLICES. 

See  Criminal  Law,  «=»508i  611. 

■■    ACCORD  AND  SATISFACTION. 

See   Compromise  and   Settlement;    Novation; 
Payment ;   Belease, 

«=>II(S)  (Wash.)  That  defendant  tendered  pay- 
ment in  full  settlement  to  plaintifTs  agent,  who 
accepted  subject  to  plaintiff's  ratification,  did 
not  estop  plaintiff  from  recovering  balance  al- 
though he  did  .not  tender  a  return  of  money, 
where  he  notified  defendant  that  he  would  not 
accept  money  as  payment. — Peterson  v.  Jabn 
<:fentracting  Co.,  164  P.  937. 

ACCOUNT. 

See   Account,    Action   on;     Account   Stated; 
Partnership,  <»s>327.  344;   Pleading,  «s»330. 

ACCOUNT,  ACTION  ON. 

€s»2  (Or.)  An  action  against  city  by  its  con- 
tractors to  erect  dam  to  recover  on  quantum 
meruit  for  excess  cost  of  doing  work  incurred  on 
account  of  city's  increasing  amount  of  excava- 
tion and  delaying  work,  was  not  action  on  ac- 
count—Hayden  V.  City  of  Astoria,  164  P.  720. 
€=36(2)  (Or.)  Here  is  an  account  stated  and 
settlement  barring  action  for  overtime,  where 
an  employ^  each  month  signs  a  time  check  stat- 
ing amount  of  time  and  amount  due,  and  re- 
ceives payment  without  protest  or  objection.— 
Sumpter  v.  St.  Helens  Creosoting  Co.,  164  P. 
708. 

ACCOUNT  STATED. 

$=>6(2)  (Wash.)  Whether  an  account  has  been 
stated  is  largely  a  question  of  intent,  and  if  it 
was  intended  to  state  the  account  and  the  bal- 
ance was  actually  struck,  and  one  paid  and 
the  other  accepted  without  protest  or  objection 
of  any  kind,  it  is  an  account  stated. — ^Austin 
v.  I'nion  Lumber  Co.,  164  P.  245. 

Where  seller  of  logs,  knowing  what  his  scale 
showed,  went  to  office  of  buyer  and  was  given 


a  atatonent  of  accounts,  showing  what  tbeir 
scale  showed,  tecetlier  with  a  check  for  the 
amount  due,  whicn  he  accepted  without  protest 
other  than  that  they  scaled  the  logs  pretty  dose, 
there  was  an  account  stated, — ii. 
■^s^^9&}  (Wash.)  Svidence  held  insufilcient  to 
sustain  recovery  for  price  of  log»  in  excess  of 
account  as  stated,  on  theory  that  the  seller's 
scaling,  and  not  the  buyeiPs,  was  correct.— 
Austin  y.  Union  Lumber  Co.,  Ifi4  P.  246. 
«Es>20(l)  (Or.)  Actsr  of  city's  contractors  to  erect 
dam  in  marking  monthly  estimates  of  their  work 
O.  K.  over  their  signature  and  in  accepting  90 
per  cent:  of  contract  price,  Keld  not  aocountinK 
month  by  m^nth  as  matter  of  law. — ^Haydea  v. 
aty  of  Astoria,  164  P.  729. 

ACQUIESCENCE. 

See  Principal  and  Agent,  <3=»170. 

ACTION. 

See   Dismissal   and  Nonsuit;    Fraud,  4s>28; 
Husband  and  Wife,  <3=»209. 

n.  NATTBE   Atm  FOBM. 

9=>28  (Wash.)  Where  a  person  wrongfully  con- 
verts property  of  another,  injured  party  may 
sue  him  as  wrongdoer,  or,  waiving  the  tort,  re- 
cover value  of  property  as  on  implied  contract. 
— Wylde  V.  SdioenW,  164  P.  7Bi 
«=>32  (OaLApp.)  Under  Code  Civ.  Proc.  {{ 
509-620,  where  complaint  showed  plaintiff  en- 
titled to  recover  from  sheriff  money  taken  from 
him  wrongfully  under  execution,  judgment  for 
plaintiff  was  prefer,  though  complaint  did  not 
describe  money  >  sufficiently  to  entitle  plaintiff 
to  its  return  in  specie  in  action  in  claim  and  de- 
liven;  these  being  no  forms  of  action  in  Cali- 
fornia.—Hillyer  v.  Sggera,  164  P.  27. 

lU.   JOINDEB,    SPUTTUra.   COH8<»>I- 
DA-nON,  Ain>  BEVEBAKOE. 

4s»45(4)  (CaLApp.)  Where  a  corporate  creditor 
sought  to  recover  from  a  stockholder  its  pro- 
portionate liability  as  such  for  the  debt  of  the 
corporation,  the  creditor  may,  in  a  single  ac- 
tion, join  claims  for  various  debts.— Clark  ▼. 
Berlin  Realty  Co.,  164  P.  333. 

ADDITIONAL  INSURANCE. 

See  Insurance,  4s>335. 

ADEQUATE  REMEDY  AT  LAW. 

See  Beformation  of  Instruments,  ^=>S. 

ADJOINING  LANDOWNERS. 

See  Municipal  Corporations,  ®=»404. 

9=39(2)  (N.M.)  In  ejectment  directed  verdict 
for  defendant  on  the  ground  that  plaintifiTs 
evidence  failed  to  show  any  encroachment  of  de- 
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fendant'a  house  on  plalntitTs  lot,  and  that  the 
eridence  of  boundary  was  uncertain,  heU  sus- 
tained by  the  evidence.— De  Burs  ▼•  Axmenta, 
164  P.  888. 

ADJUSTMENT. 

Se«  Instirance,  9=9572,  674. 

ADMINISTRATION. 

See  Bxecuton  and  Admintatraton. 

ADMISSIONS. 

See  Criminal  Law,  «=3406.  673 ;  ETidence,  «=9 
208-266;    Pleading,  «=336,  177,  214,  376. 

ADOPTION. 

«=b7  (Idaho)  Under  Laws  1909,  pp.  88-41,  if 
I,  2,  benevolent  society  may  not  consent  to 
adoption  of  children  where  tliey  are  not  sur- 
rendered to  it  by  their  parents,  but  are  com- 
mitted to  it  as  guardian  by  the  probate  court  in 
Sroceedlng  takinx  them  from  their  parents. — 
aln  T.  Priest,  164  P.  364. 

Under  Rev.  Codes,  §  2708,  probate  judge  can- 
not make  cvder  of  adoption  of  children  without 
consent  of  their  parents  on  ground  that  parents 
have  been  judiciaUy  deprived  of  them  on  ac- 
count of  parents'  ne^ect,  unless  it  appears  of 
record  that  such  is  the  fact.— Id. 

Probate  iudgo  may  not  make  an  order  of  adop- 
tion of  children  without  consent  of  parents  on 
ground  that  they  have  been  judiciaUy  deprived 
of  tlieir  custody  on  account  of  neglect,  unless 
record  before  him  shows  that  tho  parents  have 
been  deprived  of  custody  by  a  Bnal  judgment. — 
Id. 

Order  of  probate  court  temporarily  depriving 
parents  of  custody  of  their  children,  with  leave 
to  reclaim  them  on  proper  showing  of  reform  in 
conduct,  does  not  dispense  with  necessity  for 
parents'  consent  to  an  adoption  proceeding. — 
Id. 

Order  of  probate  court  taking  children  from 
parents'  custody  and  committing  them  to  ens- 
tody  of  benevolent  society  as  guardian  held  not 
to  permanently  and  abs^utely  deprive  parents 
ojf  custody,  so  as  to  dispense  with  necessity 
of  their  consent  to  adoption  proceeding*.— Id. 

ADULTERY. 

See  Lewdness. 

ADVANCES. 

Bee  Mechanics'  Liens,  ^=>61. 

ADVERSE  CLAIM. 

Sea  Quieting  ntle. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions ;   Waters  and  Water 
Courses,  «=»138,  146. 

I.  NATUBE  AND   KEQinSITES. 

(B)  Daration    and    Continuity    of    Poaaes- 
■lon. 

«=>54  (Cal.)  Under  Code  Civ.  Proc  S  326,  pro- 
viding that  to  constitute  adverse  possession  there 
must  be  uninterrupted  and  continuous  posses- 
sion for  five  years,  to  authorize  judgment  for 
plaintiff  and  if  suit  begun  before  is  premature, 
although  it  is  not  concluded  till  expiration  of 
five  yeais.^Van  Calbergh  v.  Easton,  164  P. 
1113. 


■Ion. 


(F)    Hostile  Character  of  Po 

9=»60(4)  (Wash.)  Where,  after  foreclosure  of 
mortgage  covering  land  in  defendant's  posses- 
sion, he  reasserted  ownership  adverse  to  record 
owners,  who  were  advised  of  fact,  he  acquired 
title  to  land  by  adverse  possession;  requisite 
period  having  dkpsed. — Sunde  v.  Hanson,  164  P. 
817. 


^=>60(5)  (Or.)  The  Indosure  of  a  part  of  a 
street  for  some  17  years  does  not  establish  title 
by  adverse  possession  under  the  10-year  statute, 
where  the  holding  was  permissive  except   for 

Jerhaps  the  last  6  years.— McCoy  t.  Thompaon. 
64  P.  58».  ^^ 

AFFIDAVITS. 

See  Attachment,  «=s77-125,  247;  Depontioas; 
Garnishment  ^=388;  Judgment,  4i=>15&; 
Mechanics'  Liens,  «s»154;  New  Trial,  «=> 
150;   Pleading,  4=9291. 

AFTER-ACQUIRED  TITLE. 

See  Indians,  4=»16. 

AGENCY. 

See  Principal  and  Agent. 

AIDER  BY  VERDICT. 

See  Pleading,  «=9432. 

ALIENATION. 

See  Indiana,  «B»lfi. 

ALIENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  «=»333,  334 ;  Witnaw 
es,  «=358. 

ALIMONY. 

See  Divorce,  «=3>210,  214. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

<S=»I7  (Wash.)  A  material  alteration  of  a  mort- 
gage by  mortgagee  invalidates  mortgage  aa  to 
mortgagee  or  assignees,  even  thourh  innocent 
parties.— Bradbury  v.  Nethercutt,  164  P.  194. 

AMBIGUITIES. 

See  Evidence,  «=3450,  462. 

AMENDMENT. 

See  Appeal  and  Error,  «=>889,  806;  Deposi- 
tions, «=s>81  J  Judgment,  4:»313 ;  Mechanics' 
Liens,  4=9  lo8;  Municipal  Corporations,  4=9 
46;   Pleading,  «3>286-264;   SUtntes,  «=9l6. 

AMOUNT  IN  CONTROVERSY. 

See  Justioea  of  the  Peace,  4=944. 

ANIMALS. 

See  Commerce,  4=935. 

4=»20</2  [New.  voL  20  Key-No.  Series] 

(Kan.)  Registration  of  breeding  animals 
is  registration  conformably  to  Gen.  St.  1909.  {I 
9075,  9078-0080,  which  adopts  as  the  standard 
the  stud  books  of  only  the  horse  pedigree  reg- 
istry associations  recognized  by  United  States 
l^cpartment  of  Agriculture.— Everhart  v.  Wdci, 
164  P.  1098. 

4=927  (Mont)  Where  parties  to  leaae  of  sheep 
construed  contract  so  as  to  express  their  inten- 
tions and  acted  in  accordance  therewith,  court 
will  adopt  construction  they  placed  upon  It  as 
to  which  party  bad  title  to  lambs  sold  by  les- 
see.—National  Bank  of  Gallatin  Valley  v.  Ingle. 
164  P.  536. 

Under  lease  of  band  of  sheep,  lessee's  title  be- 
came vested  in  particular  half  of  lambs  or  their 
proceeds  when  division  was  effected  by  his  sale 
and  delivery  to  third  person  on  date  after  date 
set  by  lease  contract  for  division. — Id. 
«=>93  (Utah)  Under  Comp.  Laws  1907.  I  20, 
owner  of  sheep  who  directed  his  herder  to  drive 
them  or  permit  them  to  trespass  on  plain tilTai 
un  inclosed  lands  is  liable. — Mower  v.  Olaen,  164 
P.  482. 
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«B»4M(8)  (TMki)  Oomplaliit  diarglngr  trespaas 
of  animals  neld  sufficient  as  against  general  de- 
iDUroer<  iwitbout  aUegationa  at  wUlfutacaa. — 
Mower  V.  Olsen,  Idi  P.  482. 
^s|00(4)  (Utaik)  In  action  againat  sheep  tmoi- 
w  for  damages  for  trespass  of  abeep  on  plain- 
tifTg  property,  evidence  held  to  warrant  fiiiding 
that  trespass  was  willful  and  inteational. — 
Mower  t.  Olsen,  164  P.  482. 

ANSWER. 

See  Pleading,  «=>126, 142. 

APPEAL  AND  ERROR. 

See  Certiorari;  Coats,  <S=»282-260;  Courts, 
^s>186;  OHminal  Law,  <ds>10S6-1186 ;  Slx- 
ceptions,    Bill    of;     Judges,    4=s>25;     Jury, 

«S9l7. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  variom  specific 
topics. 

X,  MATVRE  Airs  FOKM  OF  REXEDT. 

«=»I4(4)  (Utah)  Where  oodefendant  appeals, 
another  codefendant  may  not  assign  cross-errors 
against  party  in  whose  fitvor  judgment  appeal- 
ed from  was  rendered,  and  secure  modification 
of  judgnient  in  ao  far  as  it  aSeeta  him;  proper 
procedure  is  to  file  cross-appeal  from  judgnent 
— Big  Cottonwood  Tanner  Ditch  Co.  t.  Shurtliff, 
164  P.  856. 

To  modify  independent  portioii  of  decse*  not 
touched  by  appeal  is  not  office  ot  men>.crosa-a«- 
signments,  but  province  of  cxosa-api>eBl'— )d>  - 

H.  MATURE  AUS  OBOUMIM  OF  jiP- 

PEIXATE  JUBJSSICTIOM., 

4s»l9  (Idaho)  Costs,  being  merely  incidental  to 
a  judgment,  do  not  constitute  a  matter  of  contro- 
versy sufficient  to  warrant  an  appellate  court  in 
Mitertaining  an  appeal.— Cobnm  t.  Thornton, 
164  P.  1012;  Bennett  v.  Sauie,  Id.  1013. 

ni.  DECISIONS  KEVIEWABUl 
(D)    FinalUy    of    Determination. 

<&:>69(1)  (Idaho)  Laws  1»18,  c.  16,  and  amend- 
ments do  not  provide  appeal  from  order  of  dis- 
trict court  declaring  a  district  duly  organized 
after  first  hearing  on  petition  therefor,  and  such 
order  does  not  finally  adjudicate  rights  involved 
in  proceeding  thereunder. — In  re  Organization 
of  IJrainage  Dist.  No.  1  of  Ada  County,  164  P. 
1018. 

«=>82(3)  (Kan.)  Order  setting  aside  default 
judgment  is  not  reviewable  while  action  is  still 
pending  in  district  court. — ^Hill  v.  Sweet,  164 
P.  107a 

<S=>82(4)  (Or.)  Order  providing  that  plaintiff 
shall  pay  costs  of  a  prior  suit  within  90  days, 
and  in  default  thereof  his  suit  shall  be  dismiss- 
ed, is  interlocutory  and  not  appealable  pending 
expiration  of  90  days.— Windsor  v.  Holloway, 
164  P.  1177. 

(K)   Nutnre,  Seope,  and  BScet  of  Deelaion. 

9=9 1 13(3)  (Idaho)  Order  ot  disti-ict  court  set- 
ting aside  a  default  entered  under  Rev.  Codes, 
I  4360,  subd.  1,  and  granting  leave  to  defend- 
ant to  answer  or  plead,  is  not  an  appealable  or- 
dbr  under  such  section  4807.— Omaha  Structural 
Steel  Works  v.  Lemon,  164  P.  1011. 

IV.  BIGHT  OF  REVIEW. 
(A)   Persona  Entitled. 

4s»l9l(8)  (Cal.)  The  executor  may  appeal  as  a 
party  aggrieved  from  revocation  of  probate. — In 
re  Collins'  Batete,  164  P.  1110. 

Code  Civ.  Proc.  §  1299,  authorizing  executor 
named  in  a  will  to  petition  to  have  it  proved, 
makes  him  as  trustee  for  the  beneficiaries  a 
party  aggrieved  who  may  appeal  from  order  re- 
fusing probate. — Id. 


«Bbi«r46)  (OU.)  ^Fb»  sarety  on  gaardiaa's'fccNMl 
when  '  aggrieved  may  appeal  .  to  the  district 
court  from  a  decree  of  the  county  court  settling 
guardian's  final  account,  though  not  a  party  to 
the  acti<n>.— In  re  Cartwrigbt,  164  P.  114& 

V.  PRESENTATION    AND    BEBERVA. 

TION*  IN  rOWEB  C01TBT  OF 

GROUNDS  OF  REVIEW. 

(A)  Issues  and  ^aesttona  In  Iio-wer  Court. 

®pl7l(l)  (Okl.)  When  parties  have  gone  to 
trial  upon  one  theory  of  case,  they  will  not  be 
permitted  on  appeal  to  have  the  case  considei^ 
ed  upon  another.— Brown  v.  Tull.  164  P.  785. 

(B)  Objections   and  Wotlons,  and   Rnllnv* 

ThereoB. 

®=»20l(l)  (Utah)  It  was  plaintiff's  duty  to  re- 
qaire  court  to  properly  admonish  jury  as  to 
puritose  of  viewing  premises,  or  to  object  to  ad- 
monitioB  given  if  not  deemed  sufficient — P.  A. 
Sorensen  Co.  y.  Denver  &  R.  G.  R.  Co.,  164  P. 
1020. 

^aafllSfl)  (Oal.^pp.)  Appellant  may  not  foi 
first  time  on  appeal  take  advantage  of  trial 
court's  failure  to ''give  Some  specific  mstruction, 
if  .he  j^Qsented  no  such  instruction  to  trial 
cou;:t.— vPotter  v.  Back  CJountry  Transp.  Co., 
164  P.  342. 

^=>2I6(3)  (Ariz.)  An  instruction  on  counter- 
claiming  defendant's  measure  of  damages  was 
nctt  reviewable,  where  plaintiff  neglected  at  the 
proper  time  to  request  a  proper  instructibn  as 
to  damages.— Wooley  v.  Locatnini,  164  P.  319. 
«=>237(2)  (Or.)  A  party  who  fails  to  move  to 
'Strike  "out  an  ans*er  to  a-  question  cannot  com- 
plain that  the  testimony  was  admitted. — White 
^  Elost  Side  MUl  &  Lumber  Co..  164  P.  736. 
*=237(2)  (Utah)  Where  testimony  which  was 
incompetent  was  also  unresponsive  to  question, 
defendant  need  not,  such  testimony  having  been 
elicited  by  plaintiff,  move  to  strike  answer  in 
prder  to  preserve  point  for  review,  plaintiff 
alone  being  entitled  to  object  that  testimony 
was  unresponsive. — Gleason  v.  San  Pedro,  L.  A. 
&  8.  L.  R.  Co.,  164  P.  484. 
9=a249  (Nev.)  Hie  dismissBl  of  an  action  with- 
out affording  plaintiff  an  opportunity  to  amend 
cannot  be  complained  of  where  there  was  no 
application  for  a  modification  of  the  order  or  for 
time  to  amend.— Keenan  v.  Kcenan,  164  P.  351. 

(O)  BxoeptloBS. 

4=»263(1)  (Wash.)  Although  an  instruction  was 
not  as  complete  as  it  should  have  heen,  it  will 
not  be  considered  where  no  exception  was  tak- 
en.—Ennis  V.  Banks,  164  P.  58. 
<8=>274(5)  (Utah)  Where  only  exception,  was  to 
ono  portion  of  an  instruction,  complaints  as  to 
other  portions  urged  for  first  time  in  appellant's 
brief  cannot  be  considered. — Dimmick  v.  Utah 
ruel  Co.,  164  P.  872. 

(D)   Hottona  for  Ifew  Trial. 

<S=s>28g  (Kan.)  Under  Code  Civ.  Proc.  S  307 
(Gen.  St.  1909,  §  5901),  error  cannot  be  predi- 
cated upon  the  rejection  of  testimony  which  is 
not  produced  at  the  hearing  of  the  motion  for  a 
new  trial.— McAdow  v.  luinsas  City  Western 
Ry.  Co.,  164  P.  177. 

€=9304  (Wyo.)  Where  defendant's  motion  for 
new  trial  was  not  acted  upon  by  trial  court,  it 
is  not  proper  for  appellate  court  to  consider 
points  discussed  with  reference  to  right  of  plain- 
tiff to  recover  upon  his  evidence.— Campbell  v. 
Weller,  164  P.  881. 

VII.   REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF   CAUSE. 
(A)  Time   ot  Taking   Proeeedlnsa- 
«=»345(1)  (Cal.)  Although    Code   Civ.    Proc.    | 
1716;  provides  that  an  appeal  must  be  taken 
within  60  dnys,  an  appeal  from  an  order  adt 
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ndtting  a  will  to  probate  is  timely  if  taken 
within  30  days  after  determinatioii  of  a  motion 
for  a  new  trial  in  view  of  section  939  as  amend- 
ed in  1015  (St  1915,  p.  205).— In  re  SeUer'a  Es- 
tate. lU  P.  401. 

(B)  PeMtt«n    or    Prayvr,  -AIIoTrmnee,    an« 
Ocrttfleate  or  Afltda-vlt. 

€s»362(l).(OkU  Where  iwtition  in  error  pre- 
eeuta  no  quvstion.  for  consideration  except 
court's  action  on  certain , motions  which  are  not 
reviewable,  because  not  brought  into  the  record 
either  by  bill  of  exceptions  or  ease-made,  mtf- 
tion  to  diamiss  must  be  sustained. — ^Dickson  t. 
McDuffee,  IG*  P.  476k 

€:s>362(3)  (Okl.)  Cross^petition  in  error,  assign- 
ing as  error  the  oiferruluig-.of  plaintiff's  motion 
for  new  trial  on  ground  that  iudgmcnt  was  not 
sustained  by  evidence,  might  be  amended  after 
time  in  which  under  Hev.  Laws  1910,  (  4971, 
cross-appeal  must  be  filed,  by  adding  assign- 
ment tnut  judgment  was  not  supported  by  evi- 
dence.— Jones  T.  JoneSi  184  P.  463i    ' 

(D)  'Writ  ot  Brrop,  Ciitnttott,  or  Rottee^ 

€=»4(4  (Utah)  Where  joint  judgment  was  en- 
tered against  two  defendants,  'mi  'fine  of  them, 
appealing  alone,  served  plttintiH  with  Botice  of 
appeal,  but  failed  to  serve  sudi  notice  upon  its, 
codefendant,  appeal  will  be  dismissed.— Mallett 
V.  Velie  Motor  Car  CSo.,  164  P.  877. 

Vm.  EFFECT    OP    TRANSFER    OF 

OAVSE  OR  PROCEED  Iiros 

THEREFOR. 

I  A)  Power*    »BdL    Proceedlmsa    ot    Iiowor 
Court. 

«s>439  (Cal.)  Appeal  taken  by  defendants  re- 
moved case  firom  jurisdiction  of  trial  court,  so 
that  it  had  nopower  to  set  aside  judgment  pend- 
ing appeal.— Elnard  v.  Jordan,  164  P.  804. 

X.  RECORD  Ain>  PROCEEDINOS  NOT 
IN  RECORD. 

(A)  Matters  to  b«  Sliown  I>r  Record. 

«=»50l(4)  (Okl.)  Where  the  case-made  falls  to 
show  exc(q;>tions  to  instructions  given,  errors 
assigned  upon  the  giving  of  such  instrnctions 
will  not  be  considered.— Henthom  t.  Tidd,  164 
P.  783. 

(11)   Seope  aad  Content*  ot  Record. 

«s>S20(l)  (Okl.)  Motions  presented  to  the  trial 
court,  rulings  thereon  and  exceptions  thereto 
are  not  properly  a  part  of  the  record.— Dickson 
V.  McDuffee,  164  P.  476. 

«=952(K5)  (Utah)  Whether  motion  for  nonsuit 
should  nave  been  sustained  will  not  be  reviewed, 
unless  it  is  apparent  from  record  that  motion 
was  made  before  trial  court  and  properly  includ- 
ed in  record  on  appeal.— Russell  v.  Watkins, 
164  P.  867. 

$=>520(5)  (Utah)  Motion  for  nonsuit  not  shown 
by  the  record  cannot  be  considered  on  appeaL — 
Uimmick  v.  Utah  B\iel  Co.,  164  P.  872. 
4=9522(1)  (Okl.)  Trial  court's  order  snstaining 
objection  to  defendant's  evidence  is  a  part  of 
the  record  proper,  and  error  therein  is  review- 
able upon  transcript,  accompanied  by  petition  in 
error  duly  presenting  it. — Boyd  v.  Winte,  164 
P.  781. 

(C>   Nccessitr  of  Bill  of  Exception*,  Caae, 
or  Stntenient  u(  Pncta. 

«=>549(5)  (Oki.)  Motions  presented  to  the  trial 
court,  ruUngs  thereon,  and  exceptions  thereto 
can  only  be  in-eserved  and  presented  for  review 
by  incorporating  them  in  bill  of  exceptions  or 
case-made.— Dickson  v.  McDuffee,  164  P.  476. 

«=>553(2)  (Okl.)  Error  in  sustaining  a  demur- 
rer to  a  petition  may  be'  presented  upon  tran- 
script-Winters T.  Oklahoma  Portland  Cement 
Co..  164  P.  966. 


(P)  Content*,  Haltinv,   atad  MWlonM 
Cane  or  Statement  of  Faet*. 
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«3aS68  (Okl.)  Defendant  has  a  ri^t  to  votie* 
of  the  time  and  place  of  settlement  of  a  case- 
made,  and  whore  no  such  notice  is  given  «r 
waived  the  ease-made  is  fatally  defective.— 
Keenan  t.   CfaaaUin,  164  P.  1145. 

The  snggeMion  of  amendments  to  a  eaae-made 
where  the  record  shows  that  one  of  them  waa 
disallowed  by  the  trial  court,  without  showing 
its  materiality,  is  not  a  waiver  of  notice  of  tbe 
time  and  place  of  settlonent.- Id. 

(P)  Maklas,    Form,  and   ReaaUite*    ot 
-  "rraaaorlpt  or  Retnra. 

«9»60S  (Oal.App.)  Supreme  Court  rule  7  UU 
Pac.  xi),  regulating  size,  arrangement,  inde:dng, 
etc,  of  teinacripte,  is  intoided  to  secure  rec- 
ords of  uniform  size,  arranged  in  convenient 
form,,  and  «n  apipeal  not  complying  with  aucb 
rule  and  misdescribing  judgment  appealed  from 
will  be  dismissed.— O'Dea  v.  Roberts,  161  P. 
1135. 

<3=»>607<1)  (0*1.)  The  ppovtsloas  «t  Code  Ci*. 
Proa  a  9&3s,  963b,  953c,  relating  to  pni|>ua^ 
tion  of  transcript  on  appeal,  are  not  jonsdic- 
tionol.— Ksher  v.  Oljver,  164  P.  800. 
«»60S<1)  (OaLApp.)  Where  jodgment  appealecl 
from  was  entered  April  18th,  a  record  contala- 
Ing'B  jndgment  rendered  April  26th,  which  clerk 
certified  on  April  2Sd  to  b«  a  true  coj^,  etc., 
is  insufficient,  and  in  connection  with  failure  to 
observe  Supreme  Court  rule  7  (119  Pac.  xi), 
necessitates  dismissal  of  appeal. — O'Dea  ▼.  Rob- 
erts, IM  P.  1185. 

-  XA)  Aatkentleatlo^  aaC  Oertlflcatlaa. 

<&=>6I2(5)  (Idaho)  Where  transcript  on  appeal 
<loe8  not  contain  a  certificate  that  papers  there- 
in are  all  the  records,  papers,  etc.,  considered 
by, judge  making  the  order,  as  required  by  Rer. 
Codes,  I  4821,  and  Supreme  Court  rule  24  (153 
P.  xi),  appeu  will  be  dismissed  under  rule  27 
(153  P.  xi)  on  court's  own  motion.— Walsh  v. 
Niess.  164  P.  528. 

(H)  Transmission,    FninK,    Printing,    aad 
Servto*  of- Copies. 

«s»<28(8)  (N.M.)  AppeUant's  failure  to  file 
transcript  of  record  within  time  speafied  by 
Code  1915,  i  4480,  is  waived,  where  no  advan- 
tage thereof  is  taken  until  after  transcript  baa 
been  filed.— Herbst  v.  Rogers,  164  P.  827. 
®=3629  (Mont.)  Under  direct  provisions  of  Su- 
preme Court  rule  4,  subd.  3  (44  Mont,  xrvii,  123 
Pac.  x),  an  appeal  will  not  be  dismissed  for  fail- 
ure to  file  record  within  time  required,  where 
record  is  filed  before  motion  to  dismiss  was  filed 
and  notice  thereof  given  to  appellee. — ^Huffine  ▼. 
Lincoln,  164  P.  888. 

(K)  <toesttons  Presented  tor  Revlevr. 

@=370l(l)  (Wyo.)  In  will  contest  in  absence  of 
the  evidence  to  enable  court  to  determine  wheth- 
er a  statement  "that  uncertainty  or  unsoundneaa 
of  mind  must  be  established  with  reasonable 
certainty"  was  in  fact  prejudicial,  court  win 
not  order  reversal.— Wood  v.  Wood,  164  P.  844. 

In  absence  of  the  evidence,  appellate  court 
will  not  reverse  on  ground  that  instructions 
were  argumentative. — Id. 

Jn  absence  of  the  evidence,  held,  that  appellate 
court  will  not  reverse  on  ground  that  instrnc- 
tion  that  influence  is  not  ordinarily  considered 
undue  which  arises  out  of  "Oattery."— Id. 
«=>708  (Aris.)  The  objection  that  a  judgment 
was  modified  without  notice  cannot  be  raised  on 
appeal  from  the  modified  judgment  only,  where 
the  record  does  not  affirmatively  show  such  lack 
of  notice.— Ives  v.  Sanguinetti,  164  P.  435. 

XI.  ASSIGNMENT   OF   ERRORS. 

iS=>7(9(3)  (Okl.)  The  fundamental  aaeedoa  of 
jurisdiction,  first,  of  the  appeUats  court,  and 
then  of  the  court  from  which-  the  record  mmc% 
presents  itsdi  on  every  writ  of  ecror  or  appeal. 
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Vfid.'tQiUt  ht  answered. b7  the  court,  whether 
propounded  by  counsel  or  not. — Keenan  v.  Cba»- 
tBin,  164  P.  1145. 

^=•719(10)  (Okl.)  Errors  in  trial  of  issues  up- 
on a  petition  in  replevin  under  Bev.  Laws  I&IO, 
i  4701,  claiming  title  and  possession  of  attach- 
ed property,  are  not  reviewable  unless  trial 
court's  overruling  of  motion  for  a  new  trial  is  as- 
signed as  error. — Millus  v.  Lowrey  Bros.,  164 
P.  C63. 

9s»72l(l)  (Utah)  Where  several  appellants 
jointly  assign  errors,  an  assignment  bad  as  to 
one  of  them  must  be  held  bad  as  to  alL — Mc- 
Guire  v.  State  Bank  of  Tremonton,  164  P.  494. 
4=»724(2)  (Or.)  Assignments  of  error  contain- 
ing a  statement  of  what  was  done,  plus  the 
complaints  made  by  appellants,  are  sufficiently 
snecific.  definite,  and  certain. — Oregon  Art  Tile 
Co.  V.  Hegele,  164  P.  548. 

«s>733  (Or.)  Under  rule  of  court,  in  view  of 
other  portions  of  record,  field,  that  plaintiff's 
assignmrait  of  error  that  court  erred  in  not  ren- 
dering judgment  for  plaintifTs  in  larger  amount 
was  sufficient.— Hayden  v.  City  of  Astoria,  164 
P.  729. 

<S=>747(2)  (Utah)  In  an  action  to  enjoin  collec- 
tion of  improvement  tax,  where  city  did  not  ap- 
peal from  a  portion  of  judgment  holding  void 
tax  assessed  in  excess  of  contract  price,  •  and 
no  cross-error  is  assigned  with  respect  thereto, 
correctness  of  such  ruling  is  not  before  appel- 
late court  for  review. — Gwilliam  v.  Ogden  City, 
164  P.  1022. 

^=>747(4)  (Utah)  To  modify  independent  por- 
tions of  decree  not  touched  by  appeal  is  not  the 
office  of  cross-assignments.— Big  Cottonwood 
Tanner  Ditch  Co.  v.  Shurtliff,  164  P.  856. 

Zn.  BRIEFS. 

4=»77l  (Wyo.)  Failure  to  file  briefs  in  time 
held  not  excused  by  resident  attorney's  sickness 
and  absence  and  nonresident  attorney's  lack  of 
knowledge  as  to  condition  of  proceedings  in  er- 
ror.—Boner  V.  Fall  River  County  Bank,  164 
P.  1140. 

<8=s>773(2)  (CaLApp.)  Where  time  for  filing  ap- 
pellant's brief  had  expired  when  notice  of  mo- 
tion to  dismiss  was  served  and  filed,  respond- 
ent is  entitled  to  dismissal. — Pierce  v.  Employ- 
era'  Indemnity  Exch.,  164  P.  403. 
<8=>773(2)  (C*l.)  Where  plaintiff  in  error  fails 
to  file  a  brief  as  required  by  Supreme  Court 
rule  7  (38  Okl.  vi,  95  Pae.  vi),  the  appeal  will 
be  dismissed  for  want  of  prosecotion.---Saddler 
V.  Scott,  164  P.  778;  Saddler  v.  Leahy,  164 
P.  7T8. 

«=5773(2)  (Okl.)  On  failure  of  plaintiff  in  er- 
ror to  file  and  serve  brief  in  compliance  with  Su- 
preme Court  rule  7  (38  Okl.  vi,  137  Pac  ix), 
nis  appeal  will  be  dismissed. — Purvine  v.  Akers 
Tp.,  164  P.  973. 

C=»773(3)  (Wash.)  Where  appellants'  opening 
toief  was  served  on  July  6th,  and  was  filed  in 
Supreme  Court  n^xt  day,  and  respondent's  brief 
was  served  on  August  4th  and  filed  on  August 
10th,  and  appellants'  reply  brief  was  served  on 
August  28th  and  filed  on  Aiigust  31st,  motion 
naae  on  bearing  of  appeal  on  November  15th 
to  dismiss  appeal  because  api>ellants'  briefs  were 
not  servod  within  time  required  by  law  should 
not  have  been  granted. — Bogdan  v.  Pappas,  164 
P.  206. 


xm.  DiSBcisaAx.,  withdraw ai., 

OR  ABANDOmiElTT. 

«Es>780<l)  (Or.)  That  costs  on  former  appeal 
have  not  been  paid  does  not  entitle  the  defend- 
ant to  dismissal  of  the  appeal  in  the  absence  of 
showing  that  the  costs  cannot  be  collected. — 
White  V.  E^st  Side  Mill  &  Lumber  Co.,  164  P. 
786. 

4s978l(l)  (Idaho)  Where  appeal  from  denial  of 
change  of  venue  is  prosecuted  on  ground  that 


trial  judge  was  dteqnalifled,  and  such  disquali- 
fication has  ceased  by  reason  of  his  nonincum- 
bency,  court  taking  judicial  notice  thereof,  may 
dismiss  the  appeal.— Ooburn  v,  Thornton,  164 
P.  1012;  Bennett  v.  Same,  Id.  1013. 
4:»786  (Ariz.)  An  appeal  taken  for  dolay  will 
be  dismissed  and  damages  awarded  to  appellee. 
—Williams  v.  West  Pub.  Co..  164  P.  317. 
<S=s>80l(l)  (Okl.)  The  Supreme  Court  may  grant 
a  rehearing  of  an  overruled  motion  to  dismiss 
an  appeal.— Keenan  v.  Chastain,  164  P.  1145. 
<e=>802  (Okl.)  It  is  not  necessary  for  court  to 
state  its  reasons  on  overruling  a  motion  to  dis- 
miss on  appeal  because  certain  orders,  as  con- 
tained in  the  case-made,  did  not  contain  the  fil- 
ing marks  and  were  not  shown  to  have  been 
entered  upon  journal  of  lower  court. — Winters 
V.  Oklahoma  Portland  Cement  Co.,  164  P.  965. 

XV.  HEARING    AND    REHEARING. 

<8=>832(4)  (Kan.)  On  petition  for  rehearing  in 
appellate  court,  it  is  too  late  to  first  raise 
question  that  defendants'  answer  was  not  veri- 
fied, when  it  was  not  disclosed  by  arguments 
nor  in  brief  when  case  was  presented,  and  when 
record  does  not  show  it  raised  in  justice  or 
district  court— Blair  v.  McQuary,  164  P.  262. 

XVI.  REVIEW. 

(A)   Scope  and  Extent  In  General. 

«=842(1)  (Cal.)  Where  a  liability  policy  insur- 
ed against  sums  paid  toward  satisfying  judg- 
ments against  insured,  whether  insured's  giving 
a  note  for  a  judgment  upon  understanding  that 
it  is  surrendered  for  an  assignment  of  insured's 
cause  of  action  against  insurer  constituted  a 
bona  fide  payment  held  a  question  of  fact  de- 
termined by  the  jury.— lUidgers  v.  Pacific  Coast 
Casualty  Co.,  164  P.  1115. 
<S=>864  (CaL)  Code  Civ.  Proc.  $  938,  subd.  1, 
providing  that  exceptions  to  "decisions,"  defined 
by  section  1033,  because  not  supported  by  evi- 
dence may  he  considered  on  appeal,  applies  to 
appeals  taken  under  section  940  as  well  as  those 
under  section  941a,  941b,  941c.— Fisher  v.  Oli- 
ver, 164  P.  800. 

(O   Parties  Bntltletf  to  Alleare  Brror. 

^:»880(1)  (Mont.)  An  election  contestant,  ap- 
pealing from  judgment  dismissing  bis  contest 
and  awarding  the  contestee  attorney's  fees,  is 
not  in  position  to  complain  that  his  sureties 
have  not  had  their  day  in  court:  they  not  hav- 
ing appealed.— Doty  t.  Reece,  164  P.  542. 
®s»882(12)  (CaL)  Party  requesting  erroneous 
instruction  cannot  complain  thereof.— Walsh  t. 
Standart,  164  P.  795. 

(D)   Amendments,    Additional   Proofs,   and 
Trial  of  Canae  Anew. 

€=>889(2)  (Or.)  Where  error  is  not  assigned  to 
the  order  of  the  lower  court  in  permitting 
matter  to  be  set  up  in  a  supplemental  complaint 
which  should  have  been  pleaded  by  way  of 
amendment  to  original  complaint,  appellate 
court  will  treat  ench  supplemental  complaint 
as  an  amendment  of  original  complaint  proper- 
ly allowed.— Hotrick  v.  Gerlinger  Motor  Car 
Co.,  164  P.  379. 

<3=3895(^  (OrO  findings  in  equity  case,  though 
supported  by  evidence,  are  not  conclusive  on 
appeal,  where  trial  is  de  novo. — Metropolitan  In- 
vestment &  Improvement  Go.  v.  Schouweiler, 
164  P.  370. 

(B)  Preaomptlona. 

€='907(3)  (Utah)  Where  an  aj^peal  is  based  on 
the  judgment  roll  without  a  bill  of  exceptions, 
the  presumption  is  that  the  findings  were  jus- 
tified by  the  evidence.— McGuire  v.  State  Bank 
of  Tremonton,  164  P.  494. 
^=»9I4(1)  (Ariz.)  On  appeal  from  a  judgment 
claimed  to  have  been  modified  vrithout  notice. 
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sach  lack  of  notice  will  not  be  presumed  tzom 
mere  silence  of  the  record  on  that  point.— Ivea 
r.  Saniruinetti,  164  P.  436. 
«s>S26(6)  (Kan.)  In  the  absence  of  Instruction, 
it  may  be  assumed  that  the  court  advised  the 
jury  that  certain  evidence  received  was  confined 
to  the  purpose  for  which  it  was  competent. — 
State  V.  Cowan,  164  P.  183. 
«=»928(1)  (Cal.App.)  In  view  of  Coda  Civ. 
Proc.  S  475,  where  complaint  is  made  of  instruc- 
tions, but  all  the  instructions  are  not  included 
in  the  record,  no  error  is  shown. — Robinson  v. 
Smitb-Booth-Usher  Co.,  164  P.  29. 
«s>928<2)  (CaLApp.)  Where  instructions  are 
omitted  trom  record,  appellate  court  must  pre- 
sume that  jury  was  properly  instructed  as  to 
law  applicable  to  case.— Dilger  v.  Whittier,  164 
P.  40. 

4=s>930(2)  (Cal.App.)  Where  court  instructed 
jury  that  expenses  of  care  and  nursing  "are 
subjects  of  direct  proof  and  are  to  be  determin- 
ed •  *  *  on  the  evidence,"  it  will  be  assum- 
ed that  they  followed  such  instructions.— Abalaa 
V.  Consolidated  Const.  Co.,  164  P.  19. 

«3>932(1)  (CaLApp.)  Where  instmctions  aa  to 
assessing  an  employe's  damages  for  personal  in- 
juries In  proportion  to  his  contributory  negli- 
gence as  provided  by  St.  1911,  p.  796,  are  not 
complained  of,  it  will  be  assumed  that  jury 
properly  assessed  damages. — Lincoln  v.  Pacific 
Electric  Ry.  Co.,  164  P.  412. 
«s>933(4)  (CaLApp.)  Where  trial  court  grant- 
ing motion  for  new  trial,  does  not  limit  order 
to  any  particular  ground  stated,  it  is  duty  of 
appellate  court  to  sustain  it  if  it  can  be  upheld 
on  any  ground  embodied  in  notice  of  intention. 
—Pacific  Gaa  &  Electric  Co.  t.  Rollins,  164 
P.  63. 

On  appeal  from  order  granting  defendants 
new  trial  in  action  in  eminent  domain,  where 
there  was  wide  variance  between  witnesses  for 
parties  on  question  of  value,  appellate  court  can 
presume,  in  support  of  order,  that  a  reason  im- 
pelling trial  court  to  allow  motion  was  that 
eividence  was  insufficient  to  justify  verdict.— Id. 

«s»934(2)  (Okl.)  When  judgment  on  motion  to 
discharge  8tta<^ment  traversing  the  existence  of 
the  grounds  therefor  follows  a  general  verdict, 
and  It  does  not  appear  that  judge  treated  it  as 
merely  advisory  and  gave  judgment  on  his  own 
findings,  judgment  will  be  presumed  to  be  based 
on  such  verdict.— Millua  v.  Lowrey  Bros.,  104  P. 


(F)  Dlaeretlon  of  I<ovrep  Coart. 

«=>946  (N.M.)  In  all  matters  within  the  dis- 
cretion of  an  inferior  court  and  upon  which  It 
has  acted  judicially,  the  Supreme  Court,  not- 
withstanding its  powers  under  C<mst.  art  6, 
i  3,  will  reftise  to  review  its  proceedings  or  rul- 
ingB  without  a  showing  of  gross  abuse  of  dis- 
cretion or  inadequacy  of  remedy  by  appeaL — 
SUte  v.  Raynolds,  164  P.  830. 

4s>948  (Mont.)  The  applicant  (or  appmntment 
of  a  receiver  must,  after  denial  of  his  motion, 
assume  the  burden  of  showmg  an  abuse  of  the 
judicial  discretion  of  the  trial  court. — Montana 
Ranches  Co.  v.  Dolan,  164  P.  806. 

«s>954(l)  (Okl.)  Under  Kev.  Lews  1910, 1  5236, 
where  it  appears  on  review  of  order  for  injnn<> 
tion  that  plaintiff  was  not  entitled  thereto,  and 
that  it  should  not  have  been  granted,  the  order 
will  be  reversed. — Quaker  Oil  ie  Gas  Co.  v.  Jane 
Oil  &  Gas  Co..  164  I'.  671. 
«=>959(1)  (CaLApp.)  Amendment  of  complaint 
is  within  discretion  of  court,  and  is  not  ground 
for  reversal,  except  where  abuse  of  discretion  ap- 
pears.—Lippert  T.  Pacific  Sugar  Corp.,  164  P. 
810. 

4=9959(4)  (Kan.)  After  a  case  has  been  called 
for  trial,  it  is  within  trial  court's  judicial  dis- 
cretion to  refuse  permission  to  amend  pleadings 
so  as  to  present  new  issues;  and  unless  there 
has  been  an  abase  oC  diacteUon,  »  new  trial  will 


not  be  ordered.— Txmg  r.  Kansas  City,  M.  A  O. 
R.  Co.,  164  P.  176. 

€=3973  (Cal.App.)  An  order  directing  a  venHet 
for  defendant  after  the  entire  case  has  b— 
presented  will  not  be  reversed,  unless  the  coott 
abused  its  discretiouw— I>neh  t.  Pacific  ESeetria 
Ry.  Co.,  104  P.  20. 

«=9977(1)  (Wash.)  Supreme  Court  cannot  in- 
terfere with  trial  court's  exercise  of  discretioa 
in  ruling  on  motion  for  new  trial,  nnless  there 
has  been  elear  abuse  of  discretion,  nnleas  discre- 
tion has  not  been  exercised,  or  imless  action  o( 
trial  court  Is  based  on  misconception  of  Inw.— 
Skarlatos  v.  Brice,  164  P.  980. 
«s>979(l)  (Cal.App.)  Granting  or  denying  «l 
new  trial  on  ground  that  evidence  is  insufficieot 
to  sustain  verdict,  where  there  is  substantial 
conflict,  rests  so  fnUy  in  discretion  of  trial 
court  that  its  action  it  conclusive  upon  appd- 
late  court,  unless  it  appears  that  there  has  beaa 
abuse  of  discretion.- Pacific  Gas  ft  Electric  Co^ 
V.  RoUins,  164  P.  68. 

4s>979(2)  (Cal.AppO  Appellate  Conrt  cannot 
weigh  testimony  of  witnesses  in  determining 
whether  trial  court  abused  its  discretion  ia 
granting  new  trial  for  insufficiency  of  evideoee. 
—Pacific  Gas  &  ESectrio  Co.  t.  Rollins,  164 
P.  58.  ' 

«=»979(5)  (Wash.)  An  order  granting  a  new 
triol  because  of  inadequate  damages  cannot  be 
reviewed  as  an  abuse  of  discretion,  where  the 
evidence  thereon  is  not  available.- Nelson  t. 
Pacific  Coast  Casualty  Co.,  164  P.  604. 
4=9981  (Cal.App.)  To  warrant  reversal  of  or- 
der den^ng  or  granting  new  trial  on  gronnd  of 
newly  discovered  evidence,  evidence  miut  dearljr 
show  abuse  of  discretion  by  trial  court.— Fiori 
V.  Agnew.  164  P.  889. 

<S=>984(1)  (Utah)  Where  0>mp.  Laws  1007.  | 
3341,  left  the  matter  of  allowing  coats  within 
the  trial  court's  discretion,  the  coart's  action  will 
not  be  distnrbed  except  for  abuse  of  disemtiro*. 
-Smith  T.  Gilbert.  104  P.  1026. 

(G)  aveatloBS  of  Faet,  Tcrdlota,  aa«  »■*• 
lacs. 

4=>994(S)  (Oai.)  If  witnesses  compared  notes 
with  plaintiff  and  exhibited  a  partisan  (eelins 
in  testitying,  that  was  for  consideration  of  the 
trial  judge,  and  not  for  the  court  on  appeal.— 
Johnson  v.  V.  D.  Reduction  Co.,  164  P.  1119. 

«a»994(8)  (Mont)  The  determination  «f  the  trial 
cotirt  on  the  crecubility  of  witness  cannot  be  in- 
terfered with,  unless  his  testimony  is  charac- 
terized by  such  inherent  improbability  as  in  ef- 
fect to  destroy  it. — Parchen  t.  (Chessman,  164 
P.  631. 

9s»997(3)  (N.M.)  Where  eacb  party  at  the  doas 
of  the  evidence  requests  a  directed  verdict  and 
court  directs  a  verdict  for  one,  the  only  ques- 
tions on  appeal  are  whether  there  was  substan- 
tial evidence  supporting  court's  conduaion  and 
whether  there  was  any  error  of  law  at  the  triaL 
-De  Burg  y.  Armenta,  164  P.  838. 

4=3 1 00 1(1)  (Wash.)  Where  case  was  tried  by 
jury,  power  of  Supreme  Court  is  exhausted  when 
it  has  found  evidence  or  justifiable  inferences 
from  evidence  upon  whidi  reasonable  minda 
might  reach  different  condosions.- Skartatoa  r. 
Brice,  164  P.  939. 

9=»I002  (Cal.App.)  Appellate  court  is  bound  by 
the  T«rdict  where  testimony  was  conflicting.^ 
Potter  V.  Back  Oonntry  l^ansp.  Co.,  164  P. 
342. 

4=s>l002  (Or.)  A  Jur7  finding  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal,  if  there 
is  any  evidence  to  sustain  it— Crowder  v.  Tovo- 
vich.  164  P.  676. 

^=31002  (Utah)  Where  there  is  substantial  ona^ 
flict  in  the  testimony,  it  Is  the  province  of  tha 
jury,  and  not  the  ap^eUato  court,  to  determine 
tho  weight  of  Uie  evidence.— Dinunlck  t.  Utah 
Fuel  Oow.  164  P.  872*  f 
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«=9l002  (Utah)  Where  a  vwdlct  ia  based  on 
conflicting  evidence.  It  will  not  be  disturbed.— 
P.  A.  Sorensen  Co.  v.  Denver  ft  B.  G.  R.  Co., 
164  P.  1020. 

4b»I002  (Utah)  Tboush  findings  of  jury  on  oon- 
flicting  evidence  as  between  school  board  and 
contractor's  surety  and  findings  of  judge  as  be- 
tween a  materialman  and  the  contractor's  sure- 
ty were  in  conflict,  there  having  been  separate 
trials,  A«{(i,  that  the  Supreme  Court  could  not 
interfere. — Board  of  Education  of  Snlt  Lake 
City  V.  Wright-Osborti  Co.,  164  P.  1033. 
<8=3l004(l)  (Cal.)  Verdict  will  not  be  set  aside 
on  ground  of  excessive  damages,  where  amount 
•warded  is  not  without  substantial  support  in 
evidence.— Walsh  v.  Standart,  164  P.  795. 
«B  1 004(1)  (Colo.)  Verdict  supported  by  suffi- 
cient testimony  cannot  be  disturbed  on  appeal 
•8  excessive.— Southwestern  Surety  Ins.  Co.  v. 
Miner,  164  P.  50T. 

«=3l004(2)  rWashO  Where  the  enridence  left 
ample  room  for  diserence  of  opinion,  held,  that 
the  award  of  damages  from  fire  could  not  be 
disturbed  as  being  excessive.— Sandbwg  v.  Cava- 
naugh  Timber  Co.,  164  P.  200. 
*s»l006(l)  (Kan.)  Verdict  approved  by  the  tri- 
al court  will  not  be  disturbed. — Farmers'  Nat. 
Bank  of  Lincoln  v.  Francis,  164  P.  146. 
«s»  1005(3)  (Kan.)  Verdict  for  plaintiff  on  con- 
flicting evidence  approved  b^  the  trial  court 
would  not  be  disturbed.— iCurtUN  v.  Resume,  164 
P.  1069. 

«=sl005(3)  (Mont.)  Verdict  on  conflicting  evi- 
dence approved  by  the  court  in  denying  new 
trial  will  not  be  disturbed.— Savage  v.  Boyce, 
164  P.  887. 

«s>l008(l)  (CaLApp.)  Where  the  trial  court 
who  heard  oral  testimony  and  saw  witnesses  be- 
lieved tliat  oral  agreement  sued  on  was  substi- 
tuted for  a  written  one.  the  judgment  will  not  be 
disturbed.— Keeley  r.  Erbe,  164  P.  906. 
^=3(008(1)  (Or.)  On  appeal  at  law,  the  findings 
of  the  tnal  court  as  to  the  facts  are  conclusive. 
—Maryland  Casualty  Co.  v.  Klaber's  Estate, 
164  P.  574. 

4=»I009(4)  (Okl.)  On  appeal  in  equity  court's 
findings  of  fact  may  not  De  set  aside  unless  from 
entire '  record  they  appear  to  be  clearly  against 
the  weight  of  the  evidence.— Thomas  v.  Halsell, 
164  P.  458. 

«=»I0I0C1)  (Cal.App.)  Findings  with  any  evi- 
dence to  support  them  will  not  be  disturbed. — 
Lincoln  v.  Pacific  Electric  By.  Co.,  164  P.  412. 
«=»I0I0(1)  (ColoO  Findings  of  fact  supported 
evidence  will  not  be  (fi8turt>ed  on  appeaL — 
Collins  Nat.  Bank  v.  Whitton,  164  P.  309. 

«s»i010(l)  (Kan.)  Where  error  assigned  is  that 
findings  and  judgment  are  contrary  to  the  evi- 
dence, it  is  only  necessary  to  conifider  whether 
there  is  sufficient  evidence  on  which  judgment 
is  based.— Brunlngton  v.  Wagoner,  164  P.  1057. 
The  trial  court's  findings  of  fact,  based  upon 
competent  evidence,  are  accepted  by  the  Supreme 
Court  as  true,  and  that  there  was  contradictory 
evidence,  which,  if  believed  by  the  trial  court, 
would  have  compelled  different  findings  and 
judgment,  is  of  no  consequence. — Id. 

«=»IOiO(l)  (Or.)  Where  findings  are  by  the 
court,  the  evidence  will  not  be  examined  except 
to  ascertain  whether  any  of  it  is  competent  to 
support  the  findings.— Meagher  v.  EHlers  Music 
House,  164  P.  373. 

«s»IOIO(l)  (Or.)  In  trying  case  without  jury, 
circuit  court  exercised  functions  of  jury,  and 
its  findings,  liaving  force  of  special  verdict,  and 
entitling  plaiatiifs,  in  whose  favor  they  were, 
to  benefit  of  any  conclusions  of  law  arising  from 
them,  are  binding  on  Supreme  Court,  unless 
wholly  without  support  in  evidence. — Hayden  v. 
City  of  Astoria,  164  P.  728. 

«s>IOII(l)  (CaL)  Findings  of  the  trial  court, 
based  on  conflictilig  evidence,  will  not  be  dls- 
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turbed  on  appeal.— Del  Monte  Ranch  Dairy  v. 
Bernardo,  164  P.  628. 

«s»IOII(l)  (Cal.)  Trial  court's  findings  of  fact, 
on  which  evidence  is  in  sharp  and  substantial 
conflict,  will  not  be  disturbed.--0'Brien  v.  King, 
164  P.  631. 

«=s>IOII(l)  (CaLApp.)  Dfecretion  of  trial  court 
in  resolving  conflicting  evidence  will  not  be  re- 
viewed on  appeal.- Colquhoun  v.  Fursman,  164 
P.  10. 

«=»I0II(1)  (Cal.App.)  Where  the  evidence  was 
conflicting,  a  finding  by  the  trial  court  cannot 
be  reviewed. — Clark  v.  Berlin  Realty  Co.,  164 
P.  883. 

<8=al01i(l)  (Or.)  Finding  on  conflicting  testi- 
mony made  by  circuit  court  trying  case  without 
jury  is  binding  on  Supreme  Court— Hayden  v. 
City  of  Astoria,  164  P.  729. 
i3=al0ll(l)  (Utah)  Where  there  is  conflict  in 
testimony  with  substantial  evidence  in  record 
to  support  findings  of  trial  court,  judgment  will 
be  affirmed. — McCarrick  v.  Lenox  Mining  Co., 
164  P.  478. 

«=3 1 0 1 1  (1)  (Utah)  Though  findings  of  jury  on 
conflicting  evidence  as  between  school  hoard  and 
contractor's  surety  and  findings  of  judge  as  be- 
tween a  materialman  and  the  contractor's  sure- 
ty were  in  conflict,  there  having  been  separate 
trials,  held  that  the  Supreme  Court  could  not 
interfere. — Board  of  Education  of  Salt  Lake 
City  v.  Wright-Osbom  Co.,  164  P.  1033. 
®s>iOil(l)  (Wash.)  Where  controvert  involved 
nndings  on  questions  of  fact  upon  conflicting  oral 
testimony,  and  renew  of  evidence  does  not  war- 
rant holding  that  it  preponderates  against  find- 
ings, judgment  will  be  nflirmed. — Mottinger  v. 
Rengan,  164  P.  596. 

e=3lOI2(l)  (Mont.)  A  trial  court's  finding  of 
fact  will  be  accepted,  unless  opposed  to  the 
clear  preponderance  of  the  evidence. — TiOud  v. 
Hanson,  164  P.  544. 

«=3lOI5(l)  (Kan.)  On  grant  of  new  trial  be- 
cause verdict  is  not  sustained  by  the  evidence 
and  for  error  in  overruling  a  demurrer  to  the 
evidence,  the  order  will  not  be  set  aside  on  the 
ground  that  the  court  did  not  err  in  overruling 
the  demurrer. — Walsh  v.  Joplin  &  Pittsburg 
By.  Co.,  164  P.  184. 

9=>I0I5(2)  (Kan.)  An  order  granting  a  new 
trial  because  the  verdict  is  not  sustained  by  the 
evidence  will  not  be  set  aside  where  the  evi- 
dence is  conflicting. — Walsh  v.  Joplin  &  Pitts- 
burg By.  Co,,  164  P.  184. 

(H)   Harmleiis  Brror. 

9=>I032(1)  (Cal.App.)  It  devolves  upon  an  ap- 
pellant to  show  prejudicial  error.— Dilger  v. 
Whittier,  164  P.  49. 

<=>I032(2)  (Cal.App.)  In  consolidated  action  of 
unlawful  entry  and  detainer  and  for  moneys 
had  and  received,  landlord's  8hov^'ing  of  alleged 
error  as  to  exclusion  of  his  own  and  surveyor's 
testimony  as  to  extent  of  work  done  by  defend- 
ant, where  surveyor's  maps  were  admitted,  held 
insufficient.— Kloster  v.  Haws,  164  P.  402. 
«=>I033(4)  (Or.)  Where  court  should  have  in- 
structed that  plaintiff  insured  was  owner  of 
property  burned,  defendant  insurance  company 
cannot  complain  because  question  was  left  to 
jury^Waller  v.  City  of  New  York  Ins.  Co.,  164 

«=>I039(2)  (Wash.)  In  an  action  to  quiet  titie, 
refusal  to  require  plaintiff  to  separately  state 
his  causes  of  action  on  two  instruments  sought 
to  bo  set  aside  is  not  reversible  error,  where 
the  execution  of  the  two  instruments  were  made 
for  a  single  and  continuous  purpose. — Bradbury 
V.  Nethercutt,  164  P.  194. 
9s>l040(2)  (Nev.)  Where  plaintirs  complaint 
was  based  on  a  record  of  a  judgment  rendered 
in  a  foreign  state,  sustairiin^  of  demurrer  and 
dismissal   of   complaint   without    aflFording   op- 
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portonity  to  amend  held  harmleaa,  though  con- 
trary to  better  practice.— Keenan  v.  Keenan, 
164  P.  351. 

«=>  1 040(10)  (Utah)  Overruling  of  denrarrer  to 
complaint  on  ground  of  uncertainty  and  am- 
biguity held,  in  view  of  nature  of  action,  etc., 
to  be  harmless. — Gleason  v.  San  Pedro,  L.  A. 
&  S.  L.  R.  Co.,  IW  P.  484. 
«=>  1 040(16)  (Wash.)  Where  amendment  to  the 
complaint,  made  during  trial,  supplied  the  de- 
fects complained  of  by  demurrer,  defendant, 
who  declined  the  court's  offer  to  grant  continu- 
ance, made  when  the  defendant  oojected  to  the 
trial  amendment,  could  not  complain  of  the  de- 
fects in  the  complaint  on  appeal. — Skarlatoa  t. 
Brice,  164  P.  039. 

®=3|042(2)  (Kan.)  Judgment  will  not  be  revers- 
ed because  allegations  are  stricken  out  of  peti- 
tion, whero  evidence  to  prove  those  allegations 
was  properly  introduced  under  remaining  alle- 
gations.—Ilcnning  V.  Wichita  Natural  Gas  Ca, 
164  P.  2»7. 

$=>I046(3)  (Kan.)  Ordinarily  judgment  will 
not  be  reversed  for  error  in  placiug  burden  of 
proof  in  trial  by  court  without  jury,  where  each 
party  has  amplo  opportunity  to  introduce  evi- 
dence to  support  his  contentions. — Uennlng  t. 
Wichita  Natural  Gas  Co.,  164  P.  297. 
€=>I046(3)  (Kan.)  Placing  Of  burden  of  proof, 
even  if  erroneous,  in  case  triable  by  court  and 
where  parties  were  permitted  to  and  did  pro- 
duce all  of  their  testimony  upon  contested  ques- 
tions, cannot  be  treated  as  a  ground  of  reversal. 
—In  re  HoUoway's  Estate,  164  P.  298. 
$s»  1046(3)  (Kan.)  In  action  u|>oa  award  un- 
der tire  insurance  policies,  ruUug  improperly 
placing  the  burden  of  proof  on  plaintiff  and 
depriving  defendant  of  ngbt  to  open  and  close 
held  not  reversible  error. — ^Boutross  v.  Palatine 
Ins.  Co.,  Limited,  of  London,  England,  164  P. 
1069. 

O=»l046(5)  (Okl.)  Remarks  of  judge  in  presence 
of  jury  do  not  constitute  reversible  error,  unless 
from  reasonable  understanding  of  his  words 
they  would  tend  to  prejudice  minds  of  jury  for 
or  against  either  of  the  parties. — ^Brown  v.  Tull, 
164  P.  785. 

€=>I048(6)  (CaLApp.)  In  motorman'a  action  for 
personal  injury,  refusal  to  allow  cross-examina- 
tion of  plamtili,  "There  is  no,  way  to  account 
for  it  [running  into  open  switch  when  lights 
signified  it  closed],  is  there?"  was  harmless,  in 
view  of  further  testimony  elicited. — Lincoln  v. 
Pacific  Electric  Ry.  Ca.,  164  P.  412. 
$=»I048(6)  (Kan.)  Refusal  of  cross-examina- 
tion of  witness  to  establish  a  defense  is  not 
ground  for  reversal,  where  witness,  a  party  to 
the  action,  could  have  been  produced  by  party 
seeking  to  cross-examine  him,  and  where  mat- 
ters sought  to  be  shown  on  cross-examination 
were  shown  by  records  put  in  evidence  offered 
by  cross-examining  party. — Kuth  v.  Wither- 
spoon-Ent^er  Co.,  164  P.  1064. 
4=3(050(1)  (CaLApp.)  In  an  action  for  persoaal 
injuries  sustained  by  child  when  struck  by  an 
automobile,  any  error  in  admission  in  evidence 
ot  torn  clothes  of  child,  and  testimony  as  to 
tears  and  rents  therein,  was  harmless, — ^Dilger 
v.  Whittier,  164  P.  49. 

®=s>l050(l)  (CaLApp.)  In  action  to  recover  last 
payment  under  building  contract,  error  in  ad- 
mitting parol  testimony  that  builder's  written 
agreement  to  deliver  tree  of  charges  referred 
only  to  charges  for  extras  held  prcjudiuiaL — 
Suhr  v.  Metcalfe.  164  P.  407. 
€s»l050(l)  (CaLApp.)  Erroneous  admission  of 
evidence  to  establish  subcontractors'  claims  held 
not  to  prejudice  owner;  their  judgments  being 
ordered  paid  out  of  fund  found  due  principal 
contractor  from  owner. — Simmons  v.  Firth.  164 
P.  SOT. 

4=>I050(1)  (Kan.)  Admission  of  statements  of 
defendant  railroad's  superintendent  solely  to. 
prove  a  demand,  though  inadmissible  as  to  rat- 
ification of  bis  nnautborixed  act,  held  not  prej- 


udicial error.— McA'dow  ▼,  Kansas  City  Western 
Ry.  Co.,  164  P.  177. 

<&=>I0S0(2)  fWash.)  Admission  of  irrelevant  ev- 
idence, whicti  was  entirely  harmless,  was  not 
reversiUe  error.— Bergen  v.  Lewis  County,  164 
P.  73. 

«=3 1052(6)  (Utah)  Where  appellant  prevailed 
in  his  claim,  error  in  admission  of  cviaence  re- 
lating thereto  was  harmless. — Smith  v.  Gilbert. 
164  P.  1026. 

<S=>I053(2)  (Wash.)  In  action  for  personal  in- 
juries, effect  of  immaterial  question  to  plaintitF. 
whether  he  could  pay  for  operation  advisol,  and 
bis  negative  answer,  held  one  that  could  be 
cured  by  instruction  to  disregard. — Nollmeyer  v. 
Tacoma  Ry.  &  Power  Co..  164  P.  229. 
«=:>  1053(3)  (Wash.)  Admission  of  evidence  that, 
after  accident  at  county  ferry,  chains  were  fur- 
nished to  fasten  boat  to  bank,  was  harmless; 
nature  of  fostenings  not  being  claimed  as  neg- 
ligence, and  jury  being  instructed  that  change 
was  immaterial.— Bergen  v.  Lewis  Coaaty,  1U4 
P.  73. 

«=>I0S4(1)  (Utah)  Where  action  was  tried  to 
court,  and  there  was  sufScient  competent  tes- 
timony to  sustain  its  findings,  admission  of  in- 
competent testimony  will  be  deemed  harmless. — 
Mower  v.  Olsen,  164  P.  4S2. 
4=31056(1)  (Kan.)  Where  a  demurrer  to  evi- 
dence is  sustained,  error  in  exduding  material 
evidence  will  compel  a  reversal  if  the  evidence 
excluded,  with  that  admitted,  is  sufficient  to 
make  a  prima  ttsie  case  as  against  the  demar- 
rer.— Mackie  v.  Grand  Lodge  A  O.  U.  W.  of 
Kansas,  164  P.  263. 

1^=3  1056(1)  (Utah)  Where  testimony  exdadod 
on  defendant's  exception  could  have  been  later 
introduced  by  plaintiff,  the  error,  if  any.  in  ex- 
duding  it  was  harmless. — P.  A,  Sorensen  Oo. 
V.  Denver  ft  R.  G.  B.  Co.,  164  P.  1020. 
<S=3l056(4)  (Cal.)  Where  court  found  against 
plaintiff  on  the  contract  set  up,  exclusion  of  evi- 
dence as  to  measure  of  damages  for  breach  was 
without  prejudice. — Del  Monte  Ranch  Dairy  v. 
Bernardo,  164  P.  628. 

«s9l05(k4)  (Utah)  Whero  appellant  prevailed 
in  his  claim,  error  in  exclusion  of  evidence  relat- 
ing thereto  was  harmless.— Smith  v.  Gilbert, 
164  P.  1026. 

4=>I058(1)  (Cal.App.)  The  exclusion  of  testi- 
mony is  harmless  where  other  similar  evidence 
of  equal  value  was  admitted.— Clark  t.  Berlin 
Realty  Co.,  164  P.  333. 

4=31058(1)  (Utah)  Where  testimony  oxcladed 
on  defendant's  exception  was  later  introduced 
by  plaintiff,  the  error,  if  any,  in  excluding  it 
was  harmless.— P.  A.  Sorensen  Co.  v.  Denver 
ft  R.  G.  R.  Oa.  164  P.  lOaO-. 
«=>I058(1)  (Wash.)  Any  error,  in  excluding  tes- 
timony of  a  witness  who  experimented  with  an 
automobile  that  it  made  a  great  noise  when  op- 
erated, was  hamiless,  where  there  was  evidence 
that  the  car  conld  be  heard  for  at  least  a  block 
and  a  half.— Hicks  v.  Banmgartner,  164  P.  743. 
<S=>I060(4)  (Cal.App.)  In  action  for  false  im- 
prisonment, reference  of  counsel  during  argu- 
ment to  defendant's  failure  to  testify,  though 
imprcqier,  was  not  prejudicial  where  the  suit 
was  for  125,000,  and  the  verdict  on  substantial 
evidence  was  for  |500.— Piori  v.  Agnew,  164 
P.  809. 

<S=>I062(1)  (Okl.)  On  motion  to  discharge  at- 
tachment traversing  the  existence  of  alleged 
git>unds  therefor,  error  in  submitting  issue  to 
jnry  and  entering  judgment  on  general  verdict 
is  reversible  only  when  it  has  resulted  in  snis- 
carriage  of  justice  or  violation  t>f  constitntional 
or  statutory  Tight. — Millus  v.  Lowrey  Bros.,  164 
P..  663. 

4=3(064(1)  (Cal.)  Where  the  evidence  would 
have  supported  ft  verdict  for  either  party,  any 
substantial  error  in  the  trial  or  in  the  instruc- 
tions must '  be  regarded  as  prejudicial. — Lane- 
ford  V.  San  Diego  Blectric  Ry.  Co.,  164  P.  398. 
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4=91064(1)  (Cal.App.)  In  action  for  iojuriea 
when  struck  by  automobile,  instruction  on  last 
clear  chance  held  harmless  to  defendant. — Potter 
V.  Back  Country  Transp.  Co.,  164  P.  342. 
9s>  1064(1)  (Okl.)  In  forecIoBure  of  mechanic's 
lien,  instructions  alleged  t»  fail  -to  submit  ques- 
tion of  failure-  of  performance '  on  part  of  the 
plaintiffs  which  mifht  preclude  their  r«cdrw9, 
*eW  free  from  prejudicial  error. — Brown  t.  TuU, 
164  P.  786. 

«=»I064(4)  (Colo.)  Including  reasons  of  rule  in 
an  instruction  correctly  stating  the  law  held 
harmless.— National  Surety  Co.  v.  Queen  City 
liond  &  Mortgage  Co.,  164  P.  722. 
<3=>  1 064(4)  (Utah)  Where  the  evidence  showed 
that  plaintiff  and  a  person  causing  injury  were 
not  fellow  servants,  error  in  charging  in  lan- 
guage o|  statute  as  to  what  constitutes  fellow 
gcTvants  held  not  prejudicial.— Dimmick  y.  Utah 
Fuel  Co.,  164  P.  872. 

It  was  not  prejudicial  error  to  charge  in  the 
language  of  the  plea;dtngs  as  to  what  constitut- 
ed issues  where  issues  were  stated  in  plain  and 
condso  language.— Id. 

<S=3l065  (Kan.)  If  proceeding  to  set  aside  ap- 
pointment of  administrator  was  tried  as  though 
jury  trial  was  of  right,  and  there  was  judgment 
without  consideration  of  facts,  error  In  instruc- 
tions might  become  important  or,  if  instructions 
showed  misconception  of  law  applicable;  or  if 
court  "decided  case  on  wrong  theory,  to  party's 
prejudice,  error  might  be  predicated  OB  in«trnc- 
tions.— In  re  Holloway's  Estate,  164  P.  298. 
$=s>l066  (Cal.App.)  In  action  for  injuries  to  a 
pedestrian  struck  by  defendant's  street  car,  an 
instruction  that  plaintiffs  negligence  would  not 
excuse  defendant's  negligence,  if  remote,  and 
not  contributing  approximately  to  injury,  al- 
tboach  irrelevant,  was  nof  prejudicial. — Ham- 
mond V.  Pacific  Eaectric  Ry.  Co.,  164  P.  50. 
®=»I066  (Idaho)  Where  an  examination  of  In- 
8truction£  at  the  trial  shows  that  giving  of  an 
instruction  not  founded  on  Issues  in  case  <did  not 
result  hi  substantial  injury  to  appellant,  judg- 
ment will  not  be  reversed.— zAustin  v.  jBrowb 
Bros.  Co.,  164  P.  95. 

®=>I066  (Or.)  Although  defendant  insurance 
company's  allegatiOBs  regatding  plaintiffs  mis- 
representations were  fnsuilicient,  yet  instruct- 
ing that  sudi  defense  might  be  tt^ved,  consti- 
tutes reversible  error,  wheye  waiver  was  not 
an  Issue. — Waller  v.  City  of  New  York  Ins. 
Co.,  16^  P.  959. 

iS=s>IOS8(l)  (Idaho)  A  judgment  will  not  be  re- 
versed where  the  jury  took  cognizance  only  of 
matters  proper  for  their  consideration,  even, 
though  the  jury  was  .erroneously  instructed.— 
Austin  T.  BrowB  Bros.  Co.,  164  P.  05. 
®=»I068(1)  (Wash.)  Where,  in  a  personal  in- 
jury suit  by  •  .pasweagef,  t)ie  jury  returns  a 
verdict  in  his  ftlvor,  he  cannot  complatft  of  er- 
ror in  giving  or  refusing,  instructions  none  of 
which  are  upon  the  amouiit  of  recovery. — Straf- 
ford V.  Northern  Pac.Ry.  Co.,  164  P..  71. 
i@=9 1063(4)  (Ariz.)  The  giving  of  an  instruction 
on  measure  of  appellee's  damages  was  not  inju- 
rious, where  the  jury  did  not  follow,  it,  but 
applied  a  rule  more  favorable  to  appellant. — 
Wooley  V.  Locamini,  164  P.  319. 

«8>ID73(1)  (CaLApp.)  In  suit  to  quiet  title,  it 
being  -determined  diat  legal  title  was  vested  in 
defendant,  subject  to  unconditional  obligation  to 
convey  to  t^aintiff,  there  was  no  prejudicial  er- 
ror in  decree  quieting  title  in  plaintiS  as  Q\ta- 
er  and  not  ordering  execution  of  any  deed. — : 
Pronty  t.  Rogers,  164  P.  901. 

«=»Hi73(l)  (Kan.)  Rendition  of  joiiit  jiiagiD*nt 
ia  favor  of  plaintiffs,  instead  of  separate  judg- 
ment for  each  in  half  amount,  held  nonprejudi-^ 
dal.— Hegwood  v.  lieeperk  164  P.  173. 

4=3 1 073(9)  (Wash.)  Judgment  as  modified  by 
correction  of  adndtjIiBd  ^orfor  ca&  be  affirmed,  even 
if  trial  court  hftd  no  power  to  make  cprrectioii, 


ita  it  -did,  after  notice  of  appeal;  this  not  r«> 
quiring  modification  of  record  in  trial  court. — 
Womnch  v.  Sandygren,  164  P.  600. 

(I)   Brror  IValved  In  Appellate  Court. 

«=9l078(l)  (OU-)  Assignments  of  error  pre- 
sented by  counsel  in  their  brief,  if  unsupported 
by  authority  or  argument,  will  not  be  noticed 
unless  it  is  plainly  apparent  that  they  are  well 
taken.— Hatcher  v.  Roberson,  164  P.  1141. 
(3=3 1 078(1)  (Wyo.)  An  alleged  defect  of  parties 
plaintiff  not  referred  to  in  brief,  except  in  stat- 
ing questions  presented  in  justice  court  upon 
motion  to  set  aside  judgment,  will  bo  treated  as 
waived  on  appeal. — Garber  v.  Spray,  164  P.  840. 

(J)  Deelalona  «f  latevasedlate  Oonrta. 

«s9lOS2(l)  (Or.)  Where  the  judgment  of  the 
circuit  court  on  appeal  does  not  order  execution 
to  issue,  the  promulgation  of  such  writ  under  h. 
O.  L>.  II  213,  215)  is  not  a  judicial  function  sub- 
ject to  review  on  appeal  from  judgment  of  cir- 
cuit coart— In  re  Barker,  164  P.  382. 

(K)  Snfeseanent  Appeal*. 

9=31099(1)  (Kan.)  Former  decision  of  the  case, 
that  "a  railroad  company  has  incidental  power 
to  contract  with  its  own  employ6s  to  pay  them 
half  wages  during  disability,"  is  the  law  of  the 
case  on  subsequent  appeal,  where  proof  is  sub- 
stantially the  same. — McAdow  T.  Kansas  City 
Western  Ry.  Co.,  164  P.  177. 
«=3l099(6)  (Mont.)  The  holding  on  appeal  that 
facts  pleaded  as  a  defense  would  warrant  ref- 
ormation of  note  sued  on  and  made  the  defense 
available  is  binding  on  a  second  appeal. — Parch- 
en  V.  Chessman,  164  P.  531. 

XVn.  DETEBBCINATIOIT  AND  DI8> 

posmoiT  or  cause. 

(A)  Decision  In  Oeneral. 

«=»II06(8)  (Or.)  L.  O.  L.  §1  97-99,  relating  to 
curing  variances  by  amendment,  but  providing 
that  failure  of  proof  is  not  a  variance,  does  not 
authorize  remanding  a  case  with  permission  to 
amend,  where  plaintiff  entirely  failed  to  prove 
his  allegation^— Rosenwald  v.  Oregon  City 
Transp.  Co.,  164  P.  189. 

€=>IM9  (Utah)  Where  part  only  of  material- 
men appealed  from  judgment  denying  their 
right  to  fund  due  contractor,  held,  that  they 
waived  their  right  and  could  not  have  relief 
on  appeal. — George  A.  Lowe  &  Co.  v.  Leary, 
164  P.  1052, 

(C)  Uoaiflcatlon. 

«5>l  151(2)  (Cal.App.)  Judgment  may  be  modi- 
fied on  appeal  by  deducting  the  amount  of  an 
item  of  damagesf  improperly  allowed.— Schnierow 
V.  Boutagy,  I«4  P.  1132, 
«=»l  152  (Or*.)  Where  plaintiff's  failure  of  proof 
merited  -a  hOnSnit  below,  a  judgment  for  defend- 
ant will  be  modified  to  one  of  nonsuit,  although 
plaintiff  resisted  a  nonsnit  motion  in  court  be- 
low.— Rosenwald  v.  Oregon  City  Transp.  Co., 
164  P.  189. 

■&i3ir54  fdr.T'f  nder.  Const,  art.  7,  |  3,  as 
amended  in  1910,  Supreme  Court  need  not  re- 
TOfkoA  cause  for  ndw  trial  fo  correct  nutoerical 
errors  in  jodgmont,  one  caused  by  mistake  in 
addition,  other  by  mistrauBcribing  item  in  find- 
ing of  fact;-  Supreme  Court  being  entitled  to  di> 
rect  trial  court  to  correct  judgment.— Hayden 
V.  City  of  Astoria,  164  P.  729, 

(D)  Reversal. 

ig=>ll70(l)  (Cal.)  Where  the  court  on  appeal 
cannot  «s$  that,  in  the  absence  of  the'  errors 
committed,  the  verdict  would  have  lieen  tiie 
same,  <it  cannot,  even  under  Const,  art  6,  { 
4%,  disregard  the  error.- Iiangford  v.  San  Diego 
FJectric  Ry.  Co.,  164  P.  398. 
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^»  1 170(1)  (Okl.)  Where  trial  resulted  In  sub- 
stantial justice,  and  no  prejudicial  error  is 
shown,  the  judgment,  under  Rev.  Laws  1910,  | 
0006,  will  be  affirmed.— St.  Louia,  I.  M.  &  S. 
Ry.  Ca  T.  Cantrell,  164  P.  110. 
^9>l  170(1)  (Okl.)  Where  it  appeam  from  record 
that  proceedings  in  foreclosure,  except  as  to  ap- 
praisement, have  been  regular,  and  that  there 
has  been  no  miscarriage  of  Justice,  lower  court's 
confirmation  of  sale  will  not  be  reversed  in  view 
of  Rev.  Laws  1910,  |  6005.— Owens  v.  Culbert- 
son,  164  P.  975. 

«=bII70(3)  (CaLApp.)  Where  defendant  was 
not  prejudiced  by  the  allowance  of  an  amend- 
ment to  the  complaint  after  notice,  the  cause 
will  not  be  reversed  therefor,  in  view  of  Const, 
art.  6,  §  4%.— ShuU  v.  Oawfoid,  164  P.  330. 
4=9 1  i  70(3)  (Oal.App.)  Any  error  in  overruling 
demurrer  to  contractor's  complaint  for  uncer- 
tainty, because  saying  notbin|;  as  to  engineer's 
certificate,  iteld  harmless  withm  Code  Civ.  Proc 
{  476,  and  Const,  art.  6,  {  4%;  the  evidence 
showing  refusal  of  certificate  for  alleged  non- 
compliance with  contract  and  issuo  of  compli- 
ance being  tried.— Sinunmis  v.  Firth,  164  P.  807. 
«s9ll70j^)  (Cola)  In  view  of  Seas.  Ltwa  1911. 
,'.  17,  I  20,  variance  between  pleading  and  proof 
s  not  prejudicial  where  the  evidence  disclosed 
a  greater  degree  of  wrongdoing  on  the  part  of 
defendant  than  alleged. — Southwestern  Surety 
Ins.  Co.  V.  MiUet,  164  P.  507. 
«=3|I70(8)  (Kan.)  Where  plaintiff's  «videnc« 
did  not  establish  facta  alleged,  so  as  to  entitle 
it  to  judgment,  and  tended  to  show  defendant's 
right  to  judgment,  sustaining  ot  a  demurrer  to 
evidence  was  not  prejudicial  nrror,  within  Civ. 
Code,  8  581  (Gen.  St.  1915.  {  7485).— State  v. 
Midland  .^rie  No.  412,  Fraternal  Order  of 
Eagles,  164  P.  1063. 

^=9 1 170(9)  (Ariz.)  An  instruction,  even  if  sua- 
ceptible  of  being  understood  to  require  finding 
for  counterclaiimng  appellee  in  excess  of  the 
amount  admittedly  due  an>ellast,  in  the  evoit 
appellee  suffered  any  damages  whatever,  A«U 
not  reversible  error,  under  the  constitutioBal 
prohibition  of  reversal  for  technical  errora, 
where  the  jury  specially  found  the  amount  of 
appellee's  damages. — Wooley  v.  Locamini,  164 
P.  319. 

«=> II 70(13)  (Aris.)  The  constitutional  prohibi- 
tion of  reversal  for  technical  errors  prevents 
reversing  an  amended  judgment  because  of  laclc 
of  notice  of  such  amendment,  where  the  amend- 
ment was  made  according  to  the  truth  and  jus- 
tice of  the  case  and  did  not  prejudice  appellant. 
—Ives  V.  Sanguinetti,  164  P.  435. 
«S3|  176(4)  (Utah)  In  suit  to  enjoin  collection 
of  an  imiwovement  assessment  in  which  court 
refused  all  rcUef,  and  it  appears  that  only  a 
porti<m  of  tax  was  valid,  and  record  does  not 
show  on  appeal  what  portion  of  the  tax  is 
valid,  held,  that  appellate  court  on  reversing 
case  will  not  order  new  trial,  but  will  remand, 
with  directions  to  ascertain  extent  to  which 
tax  is  invalid  and  should  be  enjoined. — Gwilliam 
V.  Ogden  City,  164  P.  1022. 


(F)   llaadMe   mnt  Proceetflav*    la    bwwu 
Court. 

«B>II95(1)  (Mont)  The  holding  on  appeal  that 
facts  pleaded  as  a  defense  would  warrant  ref- 
ormation of  note  sued  on  and  made  the  defense 
available  U  binding  on  the  trial  court — Parchen 
V.  Chessman,  164  P.  631. 

4=91195(1)  (Wash.)  Decision  on  a  former  ap-' 
peal  becomes  the  law  of  the  case,  and  will  gov- 
ern when  the  same  qaestions  arise  on  a  retrial. 
— Ennis  v.  Banln,  164  P.  58.  ■ 
«s»l  199  (Wash.)  The  superior  court  has  no  ju- 
risdiction, after  a  jndgment  has  been  affirmed  to 
vacate  it  for  fraud,  where  penniasion  1ms  not 
first  been  obtained  from  the  Supreme  Court- 
Godfrey  T.  Camp,  164  P.  210. 

Where  a  will  was  contested  as  a  forgery,  but 
its  validly  established  oad  affirmed'  apoa  «tK>eal, 


contestants  cannot  maintain  an  action  to  vacate 
such  judgment  on  ground  that  additional  evi- 
dence relative  to  the  alleged  forgery  was  dis- 
covered after  the  case  was  remanded. — Id. 

APPEARANCE 

See  Justices  of  the  Peace,  ^984. 

4=924(5)  (Cal.)  By  answering  and  going  to  trial 
on  the  merits,  a  defendant  makes  a  general  ap- 
pearance waiving  any  defects  in  the  service,  al- 
though he  first  appeared  specially  and  moved  to 
set  aside  the  service.— Biemsberg  t.  Hackney 
Mfg.  Co.,  164  P.  782. 

APPOINTMENT. 

See  Receivers,  4=932;   Sherlib  and  Constables 
4=9lS;    States,  4=946. 

APPROPRIATION. 

See  Waters  and  Water  Courses  4=390-lfi2, 

APPROVAL 

See  Bail,  4=961. 

ARBITRATION  AND  AWARD. 

See  Insurance,  ^9672,  674. 

ARCHITECTS. 

See   Contracts,   4=9300;    Schools  and   Sclieol 

Districts,  4=985. 

ARGUMENTATIVE  INSTRUCTIONS. 

See  Trial,  4=9240. 

ARGUMENT  OF  COUNSEL 

See   Appeal    and «  Error,    4=91000 ;     Criminal 
Law,  4s>U71 ;   Trial,  «s»132. 

ARREST. 
I.  nr  orviXi  AonoNa. 

®=>39  (Kan.)  In  proceedings  supplemental  to 
execution,  sheriff,  holding  warrant,  issued  un- 
der Gen.  St  1915.  {  7429  (Code  Civ.  Proc.  i 
526),  authorising  him  to  arrest  debtor  and  bring 
him  before  probate  judge,  had  no  power  to  im- 
prison him  in  county  jnil,  even  temporarily,  un- 
til probate  judge  would  be  at  his  office.— Hog- 
lund  V.  Burdick  State  Bank,  164  P.  167. 

ASSAULT  AND  BATTERY. 

See  Homicide,  4=>140. 

Z.  CTVIZi   UCABIUTT. 

(B)  Actlona. 

4=>29  (Kan.)  In  action  for  assault,  diarseter 
ot  defendant  was  not  admissible  to  disprove 
charge.— Colvin  v.  Wilson.  164  P.  284. 
«s>43(2)  (Wash.)  In  action  for  injuries,  in- 
struction as  to  plaintiff's  duty  while  pregnant 
to  avoid  altercation  or  excitement,  though  cot^ 
rect,  held  too  indefinite,  as  to  acts  for  which 
defendants  were  liable,  to  be  of  valne^— Geitaler 
V.  Oeissler,  104  P.  746. 

n.  CRiMiicA^  BsapoxsiBiu'nr. 

43>78  (Wash.)  Information  cbargingeecond  de- 
gree assault  AeM  sufficient  under  Rem.  Code 
1915,  I  2414.— State  v.  Richter,  164  P.  260. 

ASSESSMENT. 

See  Municipal  Corporations,  4s»407-679;  Ta» 
ati<a,  4B9319-4W.  ^  t 
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ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Brzw,  «s»TI9-747;  CUmliial 
Law,  «=3ll29. 

ASSIGNMENTS. 

See  Jndgmeiit,  «3>841;  Mortgages,  «3>268k 
662;  Sales,  «=»2a0;  Set-Off  and  Goantet- 
claim,  9=>48;  Vendor  and  Purchaser,  «=» 
214. 

I.  BBQUISXTES  AHD  VAUDITT. 

(Jk)  Property,  Batatca.  mmM  Ktachta  Aaalcm- 
•ble. 

4=9 1 2  (Idaho)  Where  one  contracts  to  labor  on 
understanding  that  proceeds  ot  labor  shall  be 
paid  pro  rata  to  creditors,  subsequent  assign- 
ment of  wages  earned  witiiont  creditors'  con- 
SMkt  is  invahd;  as  there  is  nothing  upon  which 
assignment  can  operate. — Green  t.  Consolidated 
WagtHi  ft  Machine  Co.,  164  P.  1016l 

(B)   Mode  ABd   Snlllctencr   of   Aaalcnment. 

4=334  (Mont.)  Where  diTision  of  lambs  by  les- 
sor and  lessee  of  band  of  sheep  effected  waiver 
b7  lessor  of  security  on  lessee's  share,  vesting 
in  latter  right  to  ^spose  of  lambs,  when  les- 
see (iirected  payment  of  Us  share  of  purchase 
money  for  lambs  to  bonk  holding  his  mortgage 
thereon,  direction  was  verbal  assunment,  which 
buyer  was  bound  to  honor,  and  on  which  bank 
conld  sue.— National  Bank  of  Gallatin  Yallej  y. 
Ingle,  IM  P.  B36. 

4=357  (Cal.App.)  Order  on  owner  given  by  con- 
tractor to  subcontractor  and  by  latter  present- 
ed to  owner  for  acceptance  is  sufficient  notice  to 
owner  within  Code  Civ.  Proc.  g  1184,  to  entitle 
owner  to  withhold  amount  of  order  from  contrac- 
tor.—Suhr  V.  Metcalfe.  164  P.  40T. 

m.  BXOHT8  Airo  z.iABXx>m^  or 

PARTIES. 

4=»90  (Utah)  An  assignee  of  a  mere  chose  In 
action  takes  only  the  rights  the  assizor  had 
therein.— South  High  School  Dlst  of  Summit 
County  V.  McMillan  Paper  ft  Supply  Co.,  164 
P.  1041. 

4=»94  ((3al.App.)  Assignment  ot  laat  payment 
due  building  contractor  gives  assignee  no  rights 
against  owner  greater  than  contractor  himself 
would  have  had.— Suhr  v.  Metcalfe,  164  P.  407. 

IV.  ACTIONS. 

4=»I37  (Kan.)  Evidence  held  to  sustain  trial 
court's  findings  that  deceased,  who  had  assigned 
his  bank  stock  to  defendants,  was  mentally  in- 
competent and  incapable  of  making  assignment 
at  the  time  of  its  execution  and  delivery.— 
Bruington  v.  Wagoner,  164  P.  10S7. 

ASSIGNMENTS  FOR  KENEFIT  OF 
CREDITORS. 

See  Bankmptcr. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Insur- 
ance, «=9d9e-793. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated ;  Money  Lent. 

ASSUMPTION  OF  DEBT. 

See  Mortgages,  €=>280. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  4s»206-a26,  288. 


ATTACHMENT. 

See  Carriers,  4=»5S;  Ebcecution;  OamiBTiment; 
Homestead. 

X.  IfATUBE  Am  OBOUJNJDS. 

(B)  Oroanda  ot  Attaohmcnt. 

^s>4l  (Okl.)  A  disposition  of  property  with  in- 
tent to  defraud  creditors  within  meaning  of 
Rev.  Laws  IMO,  {  4812,  may  be  effected  by  a 
mortgage  thereon,  so  aa  to  constitute  a  ground 
for  attachment. — Millus  v.  Lowrey  Bros.,  164  P. 
663. 

m.  PBOOESDIITOS  TO  PROCDKB. 

<B)  AflMaTlta. 

^s>77  (Mont.)  Presenting  to  clerk  of  court  an 
affidavit  containing  averments  enumerated  in 
Rev.  Codes,  I  6657,  is  essential  to  issuance  of 
valid  writ  of  attachment.— Continental  Oil  Co. 
V.  Jameson,  164  P.  727. 

«=>9I  (Mont)  Under  Rev.  Codes,  |  7988,  de- 
fining "affidavit"  as  a  written  declaration  under 
oath,  etc.,  a  paper  Intended  as  an  affidavit  far 
attachment,  but  not  signed  or  sealed  by  a  nota- 
ry, is  on  its  face  insufficient — Continental  Oil 
Co.  V.  Jameson,  164  P.  727. 
<S=>I03  (Okl.)  Allegations  of  affidavit  for  an  at- 
tachment hela  to  sufficiently  show  that  action  in 
which  attachment  was  asked  was  "a  civil  action 
for  the  recovery  of  money"  within  Rev.  Laws 
1910.  g  4812,  permitting  the  attachment— Millus 
V.  I^owrey  Bros.,  164  P.  663. 
«ss>l05  (Okl.)  Requirement  of  Bev.  Laws  1910. 
{  4813,  that  affidavit  for  attachment  shaU  show 
that  plaintiff's  claim  "is  just"  is  satisfied  by  al- 
legation in  language  of  the  section  that  it  "is 
just."— MiUus  V.  liowrey  Bros.,  164  P.  663. 
4=9 1 09  (Mont)  Rev.  Codes,  f  68^7,  requiring 
affidavits  for  attachment  to  state  the  indebted- 
ness has  not  been  secured  by  any  mortgage,  etc., 
or,  if  originally  so  secured,  such  security  nas  be- 
come valueless,  is  not  complied  with  by  an' al- 
legation that  debt  is  not  secured,  since  it 'does 
not  hMative  implication  that  it  was  previously 
secured.— Continental  Oil  Co.  v.  Jameson,  164 
P.  727. 

«=al25  (Okl.)  If  auctions  of  affidavit  for  an 
attachment  were  insufficient  to  show  that  action 
in  which  it  was  sought  was  a  civil  action  for 
the  recovery  of  money  within  Rev.  Laws  1910, 
I  4812,  either  the  answer  filed  or  the  evidence 
in  the  case  held  to  cuie  the  defect— MiUus  v. 
Lowrey  Bros.,  164  P.  663. 

V.  XiEVT,  JAXK,  ASTD  01T8T0DT  AITO 
XNUIPOSXXXOH   OF.  PROPERTY. 


195  (Mont)  Tbat  defendants  in  attadunent 
have  no  interest  in  the  property  does  not  affect 
court's  authority  to  order  a  sale  before  judg- 
ment ;  the  purchaser  acquiring  only  defendants' 
title.— State  v.  District  Court  of  EHfteenth  Judi- 
cial Di«t.  in  and  for  Musselshell  County,  164 
P.  646. 

«=3>I96  (Mont)  Under  Bev.  Codes,  {6671,  pro- 
viding for  sale  of  attached  property  before  judg- 
ment, where  interest  of  parties  will  be  sub- 
served, a  showing  that  attached  property  will 
depreciate  in  value  is  sufficient.- State  v.  Dis- 
trict Court  of  Fifteenth  Judicial  Dist.  in  and 
for  Musselshell  County,  164  P.  54C. 

Vll.  QVASHINO,    VACATIKO,    DUSO- 

LVTiON.  OR  ABAin>oinitEirT: 

«=»230  (Okl.)  Under  Rev.  Laws  1910,  iS  4862. 
.4863,  existence  of  the  grounds  stated  in  affidavit 
for  an  attachment  may  be  denied,  and  put  In 
issue  in  a  motion  to  discharge  attachment. — 
Millus  V.  lyowrey  Bros.,  164  P.  663. 
9=m7  (Mont.)  Under  Rev.  Codes,  |  6662,  pro- 
viding that,  if  motion  to  discbarge  an  attach- 
ment be  made  upon  affidavits,  the  plaintiff  may 
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then,  but  not  otherwise,  offer  affidavits  in  op- 
positioni  Affidavits  caonot  be  offered  to  show 
that  a  notary's  seal  was  omitted  by  mistake, 
where  motion  is  made  upon  the  record. — Con- 
tinental  Oil  Co.  v.  {ameeon,  IM  P.  727. 
€=>250  (Okl.)  The  issues  made  by  defendant's 
motion  to  discharge  an  attachment  traversing 
tlie  existence  of  the  grounds  alleged  in  tbe  affi- 
davit .ire  triable  to  the  court.— Millua  v.  Lowrey 
Bros..  164  P.  663. 

Defendant  moving  to  discharge  an  attach- 
ment upon  a  denial  of  the  grounds  alleged  in 
affidavit  therefor,  who  does  not  insist  upon  a 
decision  by  judge,  after  judgment  is  entered  on 
verdict  sustaining  attachment,  will  be  d«emed 
to  have  waived  the  determination  thereof  by 
ju'lse  instead  of  by  jury.— Id. 

On  motion  to  discharge  an  attachment  trav- 
pi'sing  existence  of  alleged  grounds  therefor,  it 
is  error  to  submit  the  issue  to  jury  for  general 
verdict,  instead  of  for  special  advisory  findings 
of  fact,  and  to  base  a  judgment  upon  sach  gen- 
eral verdict.— Id. 

VHX.  CX.AIMB    BT    THIKD   PERSONS. 

«=>302  (Okl.)  Where  third  party  files  a  denomi- 
nated "interplea  in  attachment"  claiming  title 
and  right  to  possession  of  attached  property,  he 
asserts  a  right  in  the  nature  of  a  petition  in  re- 
plevin on  anthority  of  Rev.  I^tws  1910,  {  4701, 
and  not  a  motion  for  diachSKe  of  attachment 
under  section  6810.— Millus  v.  Cowrey  Bros.,  164 
P.  663. 

«s»308(4)  (OkL)  Bvidence  held  sufficient  to  sup- 
port a  judgment  sustaining  an  attachment  of 
personal  property  as  against  a  third  party's  pe- 
tition in  replevin  claiming  title  and  right  of 
possession.— MillTis  v.  Lowrey  Broo.,  161  P.  663. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  $=31060 :  Constitation- 
al  Law,  €=»248,  326;  Criminal  Law,  «s»730, 
1037,1171;  Damages,  «=»72;  Insurance,  «=> 
675;    Stati^tes,  «=»7»;    Trial,  <9s3l32., 

I  THE  OFFICE   OF  ATTORNEY. 

(C)   Snapenalon    and    Dlabarment. 

^3*52  <Or.)  A  complaint  in  disbarment  ptroomd- 
ings  under  L.  O.  U  {  1002,  subd.  1,  held  de- 
murrable where  a  charge  merely  that  accused 
was  eoDvicted  in  federal  conrt  of  using  the 
mail*  to  defrand  in  violation  of  Penal  Code 
U.  S.  {  215.— State  t.  Prendergast,  164  P.  1178. 

IV.  COMPENSATION  AND  UEN  OF 
ATTORNXT.    '  -  C      » 

(A)  Veea'sBd    Other  Hemnneratlon. 

4b»I65  (Kan.)  In  attorney's  action  against 
railroad  for  fees,  held,  that  there  was  no  vari- 
ance between  the  cause  of  action  alleged  in  the 
petition  and  that  proved  by  the  evidence.— XiOng 
y.  Kansas  City,  M.  &  O.  K.  Co..  164  P.  175. 
4=9 1 67(2)  (Kan.)  In  action  against  railroad  for 
attorney's  fees  for  seryices,  held,  that  demUrrer 
to  evidence  was  properly  overruled. — Long  v. 
Kansas  City,  M.  ft  O.  R.Co.,  164  P.  176. 

OB)  U*«. 
«3>I80  (Kan.)  Under  Gkm.  St  1915,  f  484, 
amending  Gen.  St  1001,  |  385,  the  service  of  a 
written  notice  of  an  attorney's  lien  upon  attor- 
ucx;  of  record  for  tbe.  adverse  farty  is  sufficient. 
—Alexander  v,  (Sarksoil.  164  f.^  ^^^ 

AUTOMOBILES. 

See  Bailment,  «=3l8j  Evidence,  4=3474; 
Highways,  «S31T6,  184,  186;  licenses,  <S=» 
26;   Municipal  Corporations,  «=>706;  Negli- 

gence.  «=993 ;    Street  Raiiroads,  «=385,  93, 
9,  108,  117,  118. 

'  BAGGAGE. 

See  Carries,  «=9l6,  397)i. 


BAIL 

See  Httijeaa  Oorpas,  «ba88. 
n.  IK  CRIMINAI.  FRoiEoimoira. 

«=>47  (Okl.Cr.App.)  When  appeal  is  perfected. 
Criminal  Court  of  Appeals  will  on  proper  sbow>' 
ing  make  all  necessary  orders  relatug  to  buL— 
Ex  parte  Burton,  164  P.  135. 
€=>6I  (Colo.)  Where  tbe  judge  ordered  admis- 
sion to  bail  on  surety  approved  by  tbe  clerk,  and 
later  Greeted  that  a  dattain  person  ooold  become 
surety, .  the  clerk's  act  in  approving  such  pei^ 
son's  b'ond  was 'the  act;  of  tne  judge,  and  the 
bond  was  valid. — Botlom  v.  People,  164  P.  687. 

Indorsement  by  clerk,  accepting  recognisance 
given  in  accordance  with  court  order,  kOd  not 
to  affect  validity  of  the  bond.— Id. 

Clerk's  duty  of  accepting  bail  liond  given  in 
accordance  with  court  order  heU  miniateTial. 
-Id. 

BAILMENT. 

See  Warehousemen! 

•s>3  (Wash.)  Lessee  of  contracting  eqnipmentL 
who  had  full  opportunity  to  inspect  and  agreed 
to  take  property  as  it  stood,  cannot  show  f  rand- 
ulent  representations  made  by  plaintiff  concern- 
ing condition  of  equipment. — Peterson  v.  Jalin 
Contracting  Co.,  164  P.  037. 
9=»4  (Wash.)  Under  a  lease  providing  that  les- 
see is  to  take  entire  OQuipment  as  it  waa  seen 
and  inspected  on  a  certain  day,  inclndin^  "ap- 
proximately" one  mile  of  rails  and  two  miles  of 


lipe,  lessee  cannot  recover  for  a  shortage  of 
•on  V.  Jahn  Contracting  Co.,  164  P.  937. 


?} 


,082  feet  of  rails  and  3,052  feet  of  pipe.— Peter- 


®S9|8(2)  (Or.)  Automobile  tire  seller  wbooe  em- 
plo,Tte  set  tires  on  machine  for  reputed  owner 
held  "automobile  repairer"  and  entitled  to  lien 
under  L.  O.  L.  f  7497.— CourU  v.  Clark,  164  P. 
714. 

$=>i8@)  ((}r.)  Where  the  reputed  owner  of  ^n 
automobile  left  it  with  a  seller  of  tires  to  have 
a  new  .tire  attached  and  went  about  his  business 
for  a  short  time,  the  repairer's  possession  was  of 
sufficient  duration  to  entitle  him  to  a  lien  under 
L.  O.  L.  8  7497.-7<!ourte  v.  Clark,  164  P.  714. 

BALLOTS. 

Secf  Ejections,  $=»177. 

.       BANKRUPTCY. 

m.   ASSIGNMENT.  ADMINISTRATTOW. 

ANS  DISTRIBimON  OF  BANK- 

RUFT'B  ESTATE. 

(O)  Preferences  and  Tranatera  br  JIamli* 

mpt,  and   Attachmenta  and 

Ot|ter-  Iitcas. 

«:»188(1)  fCtah)  Trustee  In  bankruptcy  and 
creditors,  hieid  not  entitled  to  object  that  mort- 
gngee  of  bankrupt  waived  lien  of  mortgage  by 
selling  property  on  confession  6f  judgment  tan 
than  four  months  prior  to  bankruptcy. — Utah 
Ass'n  of  Credit  Men  v.  ^ooes,  164  P.  1029. 

«=>  192  (Utah)  Under  Comp.  Laws  1907,  .f 
1400x,  materialmen's  ri^lits  against  fund  diie 
contractor  from  school  district  held  superior  to 
rights  of  contractor's  trustee  in  bankruptcy.— 
George.  A..  Lewe  4  .Co.  v.  leary,  164  P.  1062. 

«=3l96  (Utah)  Sale  of  property  after  eoaftt- 
sion  of  judgment  by  chattel  mortgagor  less  than 
four  months  prior  ,to  bis  bankruptcy,  held  not 
a  voidable  prtferent^e.— Utah  Aw*n  of  Credit 
Men  V.  Jones,  164  P.  1029. 

$s>2l5  (Utah)  Jurisdiction  of  actions  to  en- 
force righiH  or  mattriBlmeif-agmiBeA' money  due 
from  sMoor  dlitricr  uRder  Conlp.  La*s  1907,  I 
1400>,  wiQ  be  ratained,  though  commenced 
within  four  months  before  Ijankruptcy.— J 
•  KeUonSnppIy  0o;  f.  LeBr7,-164'P.-lM7. 
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(F)    Clatma   AacaliMit '  and   DlstrlltiitlanL   of 
Estate. 

9=»363  (Utah)  MiateriaUnon  by  filinc  claims 
against  contractor  with  referee  in  bankruptcy 
vrithout  prejudice  held  not  to  have  waived  their 
ri^ht  to  prosecute  actions  for  enforcement  of 
preferential  right  in  state  court. — Joseph  Nelaon 
Supply  Co.  V.  t«ar7,  164  P.  1047. 

BANKS  AND  BANKING. 

See  Taxation,  «s>47;  Wills,  <S=>211. 

n.  BANKIjro     COBPORATIONS     AMD 
'ASSOCIATIONS. 

(B)  Capital,  Stook,  aaA  DlTldenda. 

<S=s>40  (Kan.)  Gen.  St  1915.  i  570,  prohibiting 
the  transfer  of  shares  of  stock  in  a  failing  bank 
'is  for  the  protection  of  creditors,  and  as  be- 
■<ween  the  buyer  and  the  seller  of  stock,  the 
transfer  may  be  binding.— ^Atchison  Sayings 
Bank  v.  Potter,  164  P.  1«. 

The  stock  of  a  bank  in  a  failing  condition  may 
-b«  legally  sold  and  may.  still  be  a  sufficient  con- 
sideration for  a  note  given  for  its  purchase. 
-Id. 

mi  FimcTioirs  Ain>  deaunos. 

(O)  Dcpoalta. 

<®s>l54(6)'  (Utiah)  In  order  that  one  may  recov- 
er a  deposit  in  a  bank  made  by  the'  agent  of 
the  owner,  on  the  ground  that  it  should  be  held 
pending  settlement  of  unlitigated  claims,  such 
claimant  must  prove  that  a  deposit  was  made 
for  such  purpose. — McGuire  v.  State  Bank  of 
Tremonton,  164  P.  494. 

®=»I54(8)  (Utah)  Where  a  deposit  slip  disclos- 
es nothing  indicating  the  money  deposited  .  is 
upon  an^  condition  whatever,  it  constitutes 
strong  evidence  that  the  money  was  not  deposit- 
ed for  a  special  purpose,  or  as  a  special  deposit. 
— McOuire  v.  State  Bank  of  Tcemonton,  lOi  P. 
494. 

IV.  NATIONAI.  BANKS. 

^»233  (Wash.)  State  cannot  impbse  any  lia- 
bility upon  national  bank  by  adding  any  powers 
to  those  ez^ressl}'-  granted  or  fairly  implied  in 
act  authorizing  its  creation.— Myers  v.  Kxchange 
KafBaiik,  164  P.  961. 

BAR. 

Se«  Judgmnit,'  «=»58a-707. 

BARROOMS. 

See  Negligence,  <g=>134,  138. 

BARTER. 

See  Exchange  of  Property. 

BASTARDS. 

Z.  ILLEGITIMACY  Uf  OENSKAX- 

«=>l  (CaU  Under  Civ.  Code,  g  195,  and  Pen. 
Code,  8  270,  criminal  prosecutien  foi'  nonsup- 
poTt.  of  illegitimate  child  will  not  lie  against  fa- 
ther in  case  of  child  born  in  wedlock  of  married 
woman,  though  child  is  in  fact  illegitimate.— Ex 
parte  Madalina,  164  P.  348. 

Prom  enactment  of  Pen.  (3ode,  S,270,  provid- 
ing that  father  of  illegitimate  child  may  be  pros- 
ecuted criminally  for  uonsupport,  authority  in 
state  to  raise  question  of  legitimacy  where  child 
is  bom  in  wedlock  is  not  to  be  implied.— Id. 

•     in.  PBOCEEDINOS   UNDEB  HAS. 
TABDT   UL'WB. 

€=»92  (CBl.Api).y  The  court  has  no  inherent 
power  in  the  absence  o^  statute  in  an  action  un- 
der Civ.  Co<Ie,  §  196a,  to  compel  a  father  to  sup- 
port his  illegitimate  child   pending   his   appeal 


firota  the  judgment,  or  to  bay  the  expenses  of  re- 
sisting the  appeaL— SchaUman  v.'Haas,  164  P. 
336. 

.  Oiv.  Code,  1 196a,  does  not  by  making  sections 
13&-140  a  part  thereof,  authorize  the  conn,  in 
an  action  to  compel  a  father  to  support  his  ille- 
gitimate child,  to  require  him  to  pay  the  expens- 
«8  of  resisting  his  appeal,  and  to  supports  the 
ebild  pending  the  appeal.— Id. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  T»an  Associations;  Insurance, 
«8=»693-798. 

BENEFfCIARIES. 

See  Insurance,  4=s>796. 

BENEFITS. 

See  Municipal  Corporaticns,  9=9437.  - 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE 

See  Criminal  Law,  «Esa402;  Evidence,  «s3l82, 
186. 

BIAS. 

See  Witnesses,  «=>872. 

BIDS. 

See  Municipal  Corporations,  4=9381. 

BILL  OF  EXCEPTIONS. 

Se«  Exceptions,  Bill  of.  .      . 

BILL  OF  LADING. 

See  Carriers,  ®=>SS. 

BILL  OF  PARTICULARS. 

See  Pleading,  «e3814,  386. 

BILLS  AND  NOTES.. 

See  Carriers,  $=958;  Cori>arationB,  9s>414; 
Payment,  ^9l6 ;  Reformatifai  of  Instrumenta, 
«=»45. 

in.  MODIFICATION,  RENEW AI.,  AND 
RESCISSION. 

«=9|38  (Mont.)  An  agreement  for  "renewal"  of 
or  to  "refiew''  a  note  meanfs  the  snbstitntiOn  of 
another  with  the  same  substantive  terms  as  the 
old,  save  date,  and,  in  case  of  partial  payment, 
amount.— Parchen  v.  Chessman,  164  P.  531. 

V.   RIGHTS  AND  INABILITIES  ON  IN- 

DOBSEBCBNT  OR  TRANSFER. 

(D)  Bona  Cide  Parebaaera. 

9=>332  (Wash.)  Note  holder's  right  cannot  be 
defeated  without  proof  of  actual  notice  of  de- 
fect in  title  or  bad  foith  on  his  part. — National 
City  Bank  t.  Shelton  Electric  Co.,  164  P.  933. 
4=9338  (Cal.App.)  Where  secretary  of  a  cor- 
poration without  authority  indorsed  a  check 
payable  to  corporation  to  a  bank  in  a  transact 
tion  in  which  he  was  personally  Interested, 
held,  that  bank  was  not  an  indorsee  in  due 
coarse  as  defined  by  Civ.  Code,  g  8123,  or  en- 
titled to  rights  of  such  indorsee  as  enumerated 
by  section  3124.— Palo  Alto  Mutual  Building 
&  Loan  Ass'n  v.  First  Nat.  Bank,  1«4  P.  1124. 
4=9340  (Wash.)  Where  officer  of  corporation 
makes  its  commercial  paper  payable  to  his  own 
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order,  signa  it  a»  nich  officer,  and  transfen  ft 
in  payment  of  an  individnal  debt,  the  transferee 
is  not  bona  fide  purchaser,  without  notice. — 
National  City  Bank  ▼.  Shelton  Electric  Co., 
164  P.  933. 

Where  president  of  one  corporation  fflgned 
note  in  its  behalf  for  mooey  borrowed  from  an- 
other corporation  which  used  his  name  as  presi- 
dent, but  of  which  he  was  not  in  fact  a  member, 
and  note  was  thereafter  indorsed  b^  him  as 
president  of  payee  corporation,  of  which  he  be- 
came member  after  severing  connections  with 
maker,  defense  of  want  of  consideration  and 
mala  fides  does  not  avail. — Id. 

One  who  takes  negotiable  note  of  corpora- 
tion from  its  president,  as  collateral  security 
for  loan  to  him  or  to  firm  to  which  he  belongs, 
is  not  precluded  from  claiming  as  holder  in 
due  course  by  reason  of  fact  that  note  was  sign- 
ed by  president,  where  it  was  payable  to  third 
fierson  and  indorsed  by  him. — Id. 
9»34l  (CaLApp.)  Where  secretary  of  corpora- 
tion without  autiiority  indorsed  a  check  payable 
to  corporation  to  a  bank  as  between  corporation 
and  bank,  doctrine  of  bona  fide  holder  does  not 
apply,  as  they  are  parties  ia  privity ,^Palo  Alto 
Mut.  Building  &  Loan  Aas'n  t.  First  Nat. 
Bank,  164  P.  1124. 

®=»352  (Kan.)  Where  debtor  of  bank  fraudu- 
lently procured  another  bank  to  issue  draft  pay- 
able individually  to  president  of  creditor  bank, 
who  delivered  up  evidence  of  isdektedness,  in- 
dorsed draft  individually,  and  delivered  it  to 
bank,  bank  was  not  a  bolder  in  due  coarse," 
within  Gen.  St.  191«.  U  6557.  6579(3).— First 
Nat.  Bank  v.  Lyons  Bxch.  Bank,  164  P.  137. 

Where  creditor  _  bank  learned  that  debtor's 
draft,  payable  to  its  president  and  indorsed  by 
him  individually,  and  by  him  delivered  to  the 
ba'nkr  had  been  protested,  and  secured  from  debt- 
or restoration  of  securities  and  evidences  of 
debt,  it  conld  not  claim  protection  afforded  hold- 
er in  due  course.— Id. 

Vm.   ACTIONS. 

«=3443(4)  (Idaho)  One  who  holds  note  by  as- 
signment for  purpose  of  collection  is  real  party 
in  interest  and  authorized  to  sue  in  bis  own 
name. — Utah  Implement- Vehicle  Co.  t,  Kenyon, 
164  P.  1176. 

An  indorsee,  who  is  in  possession  of  a  note, 
is  the  "holder"  thereof,  and  may  sue  thereon  in 
his  own  name. — Id. 

4=>444  fWash.)  It  is  no  defense  to  action  on 
note  that  it  was  not  presented  to  receiver  of 
maker  where  maker  did  not  make  voluntary  as- 
signment, of  all  its  property  for  benefit  of  credi- 
tom,  so  that  Kem.  Code  1915,  i  IXOQ,  stating 
when  assignor  shall  be  discharged,  does  not  ap- 
ply.—National  City  Bank  v.  Shelton  Electric 
Co.,   164  P.  938. 

«=»497(2)  (Wash.)  Assuming  that  defendant  in 
action  on  note  proved  lack  of  consideration, 
plaintiff  then  merely  had  burden  of  showini; 
that  it  was  holder  in  due  course  as  against  whom 
defense  of  lack  of  consideration  cannot  be  urged, 
in  view  of  Rem.  Code  1915,  M  3419,  3450.— 
National  City  Bank  v.  Shelton  Electric  Co.,  164 
P.  933. 

€s>5l7  (Wash.)  In  action  on  note  of  corpora- 
tion, where  plaintiff  produced  evidence  that  at 
date  of  execution  parties  signing  were  ofBcers  of 
corporation,  and  that  they  did  sign  on  that  date, 
in  view  of  Rem.  Code  1915,  i  3402,  it  devolves 
on  defendant  to  establish  defense  of  forgery  by 
alteration  of  date  by  evidence  clear,  cogeat,  and 
convincing.— National  City  Bank  v.  Shelton 
Electric  Co.,  164  P.  933. 

®=35I9  (Okl.)  In  a  suit  upon  notes,  evidence 
held  to  show  defendant's  intention  to  assume 
absolute  liability  therefor,  so  that  they  became 
his  personal  obligations.— Bays  v.  Smith,  164  P. 
470. 

^=>53&(5)  (Kan.)  Charge  that  law  requires 
proof  of  duress  to  be  "clear,  convincing,  and  de- 
cisive" held  not  to  have  mialed  jury  by  uae  of 


latter  word.- Farmers'  Nat  Bank  of  X/incolo  t. 
Francis.  164  P.  146. 

^s>838(T)  (Kan.)  Instmction  that  one  signing 
note  under  duress  waives  duress  by  sabseqoeot 
payment,  unless  at  time  of  payment  he  was 
still  deprived  of  his  freedom  of  mind  or  wiU  by 
reason  of  duress,  held  proper. — Farmers'  Xkt. 
Bank  of  Lincoln  v.  Francis,  164  P.  146. 
^=3539  (Kan.)  In  action  on  note  jury's  spe- 
cial finding  as  to  plaintiff's  knowledge  of  the  cir- 
cumstances under  which  note  had  been  obtained 
held  not  so  inconsistent  with  the  other  finding 
and  with  the  general  verdict  as  to  warrant  a  re- 
versal.- Atchison  Savings  Bank  ▼.  Potter,  l&i 
P.  149. 

®=>539  (Kan.)  In  action  on  a  note,  special  find- 
ings of  fact  as  to  purchase  of  note,  forwardinc 
for  collection,  and  character  of  defendant's  lia- 
bility, held  in  harmony  with  general  verdict  for 
defendant— First  Nat  Bank  y.  Stroup,  164  P. 
1054. 

BOARDS. 

See  OoTmdes,  ^=s»40;  Scfaoob  and  School  IM» 
tricts,  ^»-*>53. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes.  «=>332^352,  497;  Chat- 
tel Mortgages,  iS=?139;  Vendor  and  Purchaser, 
<8=s>227. 

BONDS. 

See  Bail;  Counties,  ®=3l78;  Detectives,  ^sS; 
Estoppel,  €=>18;  Guardian  and  Ward,  ^=3l5: 
Licenses,  ®=326;  Municipal  Corporations,  9=^ 
347,  918-925 ;  Principal  and  Surety ;  Schools 
and  School  Districts,  $=»81,  97 ;  Sheriff^  and 
Constables,  «=»157;  Trusts,  ®=»16L 

BOUNDARIES. 

See  Adjoining  Landowners. 

BREEDING. 

See  Animals,  «:»20%. 

BRIDGES. 

See  Drains,  d=>55 :  Waters  and  Water  CSoursei, 
'  <8s>244. 

BRIEFS. 

See  Appeal  and  Error,  <S=>771,  773. 

BROKERS. 

m.  DITTIES  AITD  UABHiITIES  Ta 
PBIHOIFAI.. 

^=934  (Kan.)  Where  broker,  employed  to  pro- 
cure exchange  of  properties  for  fl.SOO  boot» 
arranged  payment  of  that  amount,  and  reported 
only  $1,0(}0,  and  client  completed  the  exchange, 
the  broker  was  liable  to  client  for  $500. — Rat- 
liffe  V.  Cease,  164  P.  1091. 

IV.  COHFENSATION  AKD  IJEN. 

®=>4t  (Oal.)  Where  a  broker  authorized  to  seB 
land  wrote  his  principal  that  he  had  made  a 
tentative  contract  on  different  terms  regarding 
deferred  payments,  a  reply  accepting  such  change 
did  not  ratify  the  broker  s  act  in  maldng  an  op- 
tion, instead  of  a  sale,  contract— Hicks  v.  Chris- 
teson,  164  P.  395. 

<S=>52  (Cal.)  An  owner's  broker  has  not  earned 
his  commission,  unless  an  intending  purchase 
has  mode  a  binding  contract  or  has  offered  t» 
the  owner,  and  not  merely  to  the  broker,  to  make 
such  an  agreement. — Hicks  v.  CSiristeson.  164 
P.  Xi6. 

€=>52  (Kan.)  An  a^ent  for  the  exchange  of  real 
estate  has  earned  bis  commission,  where,  after 
finding  a  purchaser  able  and  willing  to  trade,  hft 
brings  the  parties  together,  and  they  agree  to^aik 
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exchanM  on  term*  ntisfactory  to  hfa  principaL 
—Wheeler  t.  Wayjnire,  164  P.  186. 

«=956(3)  (OU.)  A  broker's  mere  introduction  of 
OB*  who  thereafter  purchases  from  the  owner 
does  not  entitle  him  to  a  commission,  where  the 
purchaser  was  fully  adTised  as  to  the  property 
and  already  determined  to  purchase  It— Pitts  v. 
Pitts.  164  P.  lOB. 

Broker  having  the  same  surname  as  an  own- 
er, and  who  by  mistake  of  intending  purchaser 
was  brought  in  contact  with  purchaser  and  who 
HA  nothing  but  direct  purchaser  to  the  true  own- 
er, who  thereafter  negotiates  a  sale  of  the  prop- 
erty, was  not  entitled  to  a  commission. — Id. 

«s>65(2)  (Kan.)  A  broker  employed  to  procure 
an  exchange  of  properties  for  Sl,600  boot,  and 
who  arranged  for  payment  of  that  amount,  but 
reported  only  $1,000,  which  the  client  accepted, 
could  not  recover  the  stipulated  commission. — 
Katliffe  t.  gease,  164  P.  1091. 

®=>7I  (CaL^^pp.)  Under  agreement  that  broker 
aiding  !n  purchase  of  property  should  have  one- 
third  of  net  profits  of  sale,  held,  that  interest 
on  the  investment  conld  not  be  charged  in  de- 
termining the  amount  of  profits.— TouMg  v.  Can- 
field's  i:Btate,  164  P.  1134. 

V.  AOnONS  FOB   OOMPEMBATION. 

4tS98A(4)  (Okl.)  In  broker's  action  for  .commis- 
sion for.  the  sale  of  a  farm,  evidence  held,  to  show 
that  he  was  not  the  procuring  cause  of  the  sale, 
and  was  not  entitled  to  a  commission.— Pitts  v. 
Pitts,  184  P.  lOe. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

4=>2^)  (Cal.App.)  That  secretary  of  a  corpo- 
ration was  intrusted  by  directors  with  some  of 
tb^  dotlM  did  not  justify  coHclusion  that 
board  iMd'Sbandoned  its  functions  to  secretary, 
where  it' was 'shown  that  board  still  directed 
matters  of  importance.— Palo  Alto  Mat.  Build- 
ing &  latm  Ass's  v.  First  Nat  Bank,  164  P. 
1124. 

4i«>23(4)  (CalAltp.)  Secreta^  of  corporation 
bad  no  aothority'  by  virtue  of  his  office  to  in- 
dorse and  cash  a  check  payable  to  corporatiiH). — 
Palo  Alto  Miit.  BuiUing  &  Loan  Ass'n  v.  ITirst 
Nat  Bank,  164  P.  1124. 

4=»26  (Cal.App.)  Irregularitr  .in  adranolns 
money  ot  a  corporation  before  loan  was  approv- 
ed by  directors  held  cuced  by  sabocQuaat  ratifi- 
cation by  directors. — Palo  Alto  Mut.  Building 
&  liQan  Ass'n  v.  First  Nat  Baqk,  164  P.  1124. 
Borrower  who  obtained  loan  tr(»n  corpora- 
tion could  not  object  to  irregularity  in  proceed- 
ings whereby  he  secured  it,  nor  can  a  bank  con- 
perned  In  obtaining  loan  complain.— Id. 


BUILDINGS. 

See  Schools  and  School  Districts, 


BURGLARY. 
n.  pRoscovnoiT  Ain>  pumsHMEiiT. 

€=341(2)  (CalJ^pp.)  Evidence  which,  exclusive 
of  confession  of  defendant,  shows  without  con- 
tradiction that  fixtures  taken  from  premises  of 
owner  without  his  knowledge  or  consent  were 
afterwards  found  installed  in  another  house,  is 
snfllcient  to  establish  corpus  delicti  on  a  charge 
of  burglary.— People  v.  Sweetmao,  184  P.  627. 

BY-LAWS. 

See  CorporatJona.  <S=>193;    Insurance.  «=>693. 


CANCELLATION  OF  INSTRUMENTS. 

See  Jury,  «s»13;   Quieting  Title;   ReformatioD 
of  Instruments. 

I.   RIGHT  OF  ACTION  AND  DETENBCS. 

«s>22  (CalApp.)  Where  there  is  a  toUl  failure 
of  consideration,  it  is  not  necessary  to  give  no- 
tice of  rescission  before  bringing  suit  to  cancel 
the  contract.— Shull  v.  Crawford,  164  P.  330. 

n.  PROCEEDINGS  AND  REUEV. 

^=»37(6)  (Cal.)  Complaint,  in  action  to  cancel 
land  contract,  held  demurrable,  where  it  failed 
to  allege  that  false  statements  relied  upon  were 
made  with  intent  to  deceive  plaintiff  and  induce 
him  to  purchase  land. — Carlson  v.  Farm  Land 
Inv.  Ca,  164  P.  348. 

<S=>37(8)  (CaLApp.)  Complaint  in  action  to  re- 
scind cohtract  for  purchase  of  tract  of  land, 
charging  false  representations  by  letter  concern- 
ing value  of  land  in  missionary  colony,  held  de- 
murrable for  not  alleging  Imowledge  of  ftUsIty, 
fraudulent  purpose,  or  actual  untruth  of  state- 
ments made.— Carlson  v.  Farm  Load  Isr.  Co., 
164  P.  344.  t 

Simple  statement  in  .pomplaint  in  action  to 
cancel  land  con'tract,  that  representations  relied 
upon  were  false  and  fraudulent,  is  Insufficient  In 
absence  of  statements  of  real  facts. — Id. 

Merely  alleging  making  of  false  represepta-. 
tions  by  vendor  is  not  sufficient,  where  no  fraud- 
ulent intent  to  induce  party  to  act  upon  them 
is  shown. — ^Id. 

®=>37(8^  (CaLApp.)  Complaint,  alleging  that 
defendant  agreed  to  teach  plaintiff  to  sell  wash- 
ing machines  and  snbagencies,  whereby  plaintiff 
was  induced  to  make  an  agency  contract,  wliicb 
defendant  refused  to  pesform,  held  sufficient- 
Shull  V.  Crawford.  164  P.  330. 
9s»47  (Idaho)  In  an  actios  to  cancel  a  mort- 
gage and  to' require  defendant  to  surrender'  to 
plaintiff  a  note,  and  for  damages,  evideace  Mstd 
to  support  jodBment  for  plaintiff,— Ree«  t:  Qo*- 
•164  P.  ~ 


ham. 


8& 


CAREY  ACT. 

See  Waters  and  Water  Courses,  «=>253. 

GARMACK  AMENDMENT. 

See  Telegraphs  and  Telephones,  «=>54. 

CARRteRS. : 

See  Licenaef,  4x»6... 

I.    OONTROZ.  AND  REOUUiTION  OF 
COMMON   CARRIERS. 

(A)  In  General. 

«=>I3(2)  (Or.)  City  of  Portland  Ordinance  No. 
29773,  §  3,  prohibiting  railway  companies  from 
granting  exclusive  privileges  to  transfer  com- 
panies, is  invalid,  not  being  warranted  by  char- 
ter.—Baggage  &  Omnibus  Transfer  Co.  v.  (Sty  of 
Portiand,  164  P.  570. 

The  advantage  gained  by  granting  exclusive 
pri'vUeges  to  a  transfer  company  to  solicit  pas- 
senger's boggage  is  subordinate  to  a  reasonable 
exercise  of  police  power. — Id. 
4=»I4  (Or.)  A  railway  company  may  legally 
contract  with  a  transfer  company  giving  it  ex- 
clusive right  to  solicit  from  passengers  the  priv- 
ilege of  transferring  baggage.— Baggage  &  Omni- 
bu.s  Transfer  Co.  v.  City  of  Portland,  164  P. 
570. 

Const  art.  1,  i  20,  prohibiting  passing  of  laws 
granting  exclusive  privileges,  does  not  prt^ibit 
carrier's  power  to  grant  exclusive  rights  to  a 
transfer  company. — Id. 

L.  O.  I^  J  6827,  prohibiting  railroads  from  giv- 
ing "undue  or  unreasonable  preference"  to  any 
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prson,  does  aot  prohibit  railroads  from  grant- 
ing exclusive  privileges  to  transfer  companies. 
— Id.  > 

^=>I6  (Or.)  Since  railroad  companies  are  re- 
sponsible for  baggage,  the;  may  reasonably  reg- 
ulate use  of  stations  and  other  matters  concem- 
itift  dispatch  of  business  for  that  purpose. — Bag- 
gage &  Omnibus  Transfer  Co.  v.  City  of  Port- 
land, 184  P.  570. 

(B)   lateratatc  and  Internntlonal  Trana- 
portatloa. 

^932(2)  (Kan.)  Terminal  carrier  was  not  at 
liberty  to  waive,  in  favor  of  interstate  shipper 
of  live  stock,  provision  of  its  contract  with  mm, 
limiting  Ume  within  which  action  might  be  com- 
menced to  six  months.— Easdale  v.  Atchison,  T. 
&  S.  P.  Ey.  Co.,  164  P.  164. 
^p32(2)  (Kan.)  Under  contract  for  interstate 
shipment  of  live  stock  providing  that  there  can 
he  no  recovery  for  injury  before  or  during  trans- 
^iiortation  unless  shipper  notifies  carrier  of  in- 
jury, etcy  .before  stock  is  removed  from  destina- 
tion,. ctp„  carrier  may  not,  under  federal  law, 
waiye  aotice.--Abell  v.  Atchison,  T,  &  8.  F,  Ry. 
Co.,  164  P.  2CC 

.  XI.  OABRZAGE  HT  GOODS. 

(B)   Bllla    of    Lading,    Shipplav    R«oclpta, 

and   Special  Coatraets. 

$:»58  (Kan.)  That  an  attachment  bad  been  lev- 
ied on  a  car  of  wheat  did  not  prevent  an  effec- 
tual transfer  of  whatever  interest  plaintiff  had 
therein  by  the  transfer  of  the  bill  of  lading.— 
Oklahoma  State  Bank  t.  HickUn,  164  P.  257. 

(I)  Conneetlaar  Carriers. 
€s»l74  (Kan.)  Carrier  breaching  its  stipulation 
to  carry  grain  to  certain  point  and  there  deliver 
it  to  a  connecting  carrier,  with  resulting  loss 
to  the  shipper,  is  liable  in  an  action  for  breach 
«f  contract.— Bennett  v.  Missouri  Pa«.  By.  Co., 
164  P.  1084. 

<r«>177(3)  (Kan.)  The  initial  carrier  is  liable 
for  the  negligence  of  any  of  its  connecting  car- 
riers.—Kirsch  V.  Postal  Telegraph  Cable  Co., 
164  P.  267.  ■  . 

^^185(3), (Kan.)  In  shipper's  action  agaiqst  a 
carrier  for  breach  of  its'  contract  to  carry  grain 
to.  a  certain  point  and  there  deliver  it  to  a 
ronnecting  carrier,  proof  of  loss  held  sufficient.— 
Bennett  v.  Missouri  Pac.  I^y.  Co.,  164  p.  1084. 

rv.   OARBIAfiE-  9F-  PASSENGERS. 
(D)   Pernonal  lajnrlea. 

<e=»280(l)  (Wash.)  Operator  of  jitney  bus  as 
common  carrier  owed  passenger  duty  to  exer- 
cise highest  degree  of  care  compatible  with 
practical  operation  of  car,  a  duty  not  met  as 
a  matter  of  law  by  a  mere  observance  of  the 
law  of  the  road.— Singer  v.  Martin,  164  P.  1105. 
<S=»280(2)  (Wash.)  Rem.  &  Eal.  Code.  !  5571, 
in  force  at  time  of  collision  between  Jitney  bus 
and  another  car,  wherein  passenger  of  bus  was 
injured,  created  duty  on  part  of  operator  of 
bus  entering  into  passenger's  contract  of  car- 
riage, so  that  its  repeal  by  Rem.  Code  1915,  3 
65^-35,  could  not  operate  retrospectively  to 
relieve  carrier.— Singer  y.  Martin,  164  P.  1105. 
®=>282  (Okl.)  Where  railroad  employ^,  assist- 
ing passengers  to  board  and  alight  from  trains, 
permitted  constable  to  go  into  train  to  arrest 
carrier  was  bound  to  hold  train  a  reasonable 
time  to  permit  him  to  make  such  arrest  and 
alight,  and  was  liable  for  injury  to  him  from 
its  negligence.— St.  Louis,  I.  M.  ft  S.  Ry.  Co.  v. 
Cantrell.  164  P.  110.  .    . 

®=»287(1)  (Kan.)  ^Tiere  one  traveling  on  a 
freight  train,  had  to  walk  between  tracks  in 
switchyard  to  change  trains,  the  yardmaster's 
direction  to  iiim  to  go  alone  through  the  switch- 
yard at  night,  in  view  of  Gen.  St.  1915,  $  8536( 
regulating  conduct  of  stock  trains,  was  not  negU- 
gencc.-tQriffltb.T.  At(^ison,  T.  &  S.  F.  By.  Co., 
164  P.  1094.  See  Action. 


«c»288  (Cal.)  Tb»  use  without  warnliiK  and 
protection  against  attending  porila  of  an  auto- 
matic elevator  is  negligence. — Jacolii  t.  Builders' 
Realty  Co.,  164  P.  3M. 

<8=>295(7)  (Wash.)  Rem.  &  Bal.  Code.  I  5371, 
lumting  speed  of  automobiles  to  four  miles  an 
hour  over  crossings  or  crosswalks  within  lim- 
its of  any  city  or  village,  etc.,  could  be  inv<*- 
ed  in  favor  of  passenger  in  jitney  bus  as  well  as 
in  favor  of  pedestrians. — Singer  t.  Martin,  1C4 
P.  1105. 

<3=»305(3)  (Okl,)  In  a  passenger's  action  for  per- 
sonal injury  when  sn  alleged  defective  r»te  of 
the  car  swung  out  and  he  fell  from  the  steps 
and  was  injured,'  evidence  held  to  show  that  de- 
fendant's negligence,,  if  any,  was  not  the  proxi- 
mate cause  of  injury.— Wichita  Falls  ft  N.  W. 
Ry.  Co.  v.  C5over,  164  P.  660. 
<8=>306(4)  <Wa«h.)  In  order  that  illegal  rate  of 
speed  on  part  of  driver  of  jitney  bus  shall  be 
actionable  by  passeiiger  injured,  it  must  be 
proximate  cause  of  injury.- Singer  v.  Martin, 
164  P.  1105.  —    J  » 

Proprietor  of  jitney  bus,  passenger  in  which 
was  injured  in  collision,  was  liable  to  passenger 
if  excessive  speed  of  bus  would,  without  more, 
have  brought  it  to  place  of  the  coUisiMi  at  the 
time  when  it  took  place. — Id. 
<g=>3l8(l)  (Kan.)  Evidence  held  insaffieioit  to 
establish,  actionable  negligence  of  interurbaa  rail- 
way company  toward  passenger  injured  by  con- 
tact with  a  trolley  pole  at  the  side  of  a  track 
while  riding  on  the  bottom  step  of  a  car. — ^Brif- 
ham  V.  Union  Traction  Co.,  164  P.  1076. 
9=9318(8)  (Kan.)  Evidence  that  engine  crew  did 
not  keep  sufficient  loolcout,  an^  did  not  see 
freight  posgenger  carrying  a  lighted  lantern  while 
crossing  trucks  in  switchyard  to  change  trains 
before  engine  struck  him,  sustained  jury's  find- 
ing of  railroad's  negligence.-rjGiiffith  t.  Atciii- 
son,  T.  4  S.  F.  Ry.  Co.,  164  P.  1094, 
«»32l(14)  (Wash.)  In  action  against  street 
raiiroad  for  injiuies  to  plaintifl  wfaen'aUghting 
from  car,  chailge'  held  to  eontoin  clear  state- 
ment of  issues  involved,  and  to  define  rules  of 
lAK.appUcabJe  with  accuracy.— NoUi^eyer  y,  Ta- 
coma  Ry.  &  Power  Co.,  164  P.  229. 
<S=i»32l(21)  (Wash.)  In  action  against,  etreot 
railroad  tor  injuries  to  passenger  whiie  alight- 
mg,  instruction  that  burden  was  on  plaintiff  to 
establish  .that  he  was  thrown  from  car  substan- 
tially us  charged,  held  as  favorable  to  defend- 
ant as  it  had  any  reason  to  expect— NoUmeyer 
V.  Taeoma  Ry.  ft  Power  Co.,  164  P.  229. 

(B)     Coatplbntorr '  ITearliawta'ce    «(    JPeraom- 
'  .lalnred. 

<&=»328(1)  (Gal.)  That  decedent  stepped  throu^ 
tn^  doorway  of  an  automatic  elevator  shaft 
without  looking  to  see  if  the  cag«  was  in  place, 
held  not  contributory  negligence  precluding  re- 
covery for  her  death  where  the  customary  use 
of  the  elevator  justified  her  in  assuming  that 
the  door  could  not  be  openefl,  unless  the  cage 
was  in  place.— Jacobi  v.  Builders'  Realty  Co.. 
164  P.  394,- 

^^333(5)  (Wash.)  It  is  not  negligence  per  se 
for  passenger  to  Attempt  to  aMght  from  moving 
street  car  in  absence  of  circumstances  making 
attempt  so  dangprous  that  it  might  not  be  made 
by  person  of  ordinary  prudence.— NoUmeyer  v. 
Tocoma  Ry.  ft  Power  CTo.,  164  P.  229. 

(G)  PaBaenirera'  Bffe«ta, 

®=>397i/a  (Or.)., Railroad  companies  are  respon- 
mble  as  common  carriers  ior  loss  or  damaga  ta 
bajnroKe  during  transportation,  and  for  a  sea- 
sonable time  while  baggage  is  in  depots  for  de- 
livery.—Baggage  i-OynilHW  Transfer  Co.  t. 
City  of  Portland,  JW  R  870. 

CAUSE  OF  ACTION. 
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CAVEAT  EMPTOR. 

See  Sales,  «=>41. 

CERTAINTY. 

Se«  Gostracta,  €=90. 

CERTIFICATE.     ' 

See  Corporations,  €=399;  Mortgages,  4s>652. 

CtRtlORARI. 

Sfte  Justices  of  the  Peace,  «=s>19a^205.      • 

I.  NA.TVSX,Ain>  OBOJUOM. 

€=»9  (Okl.)  In  this  juliadjctioa  certiorari  is 
not  a  w(it  of  right,  but  a  writ  which  the  courts, 
in  the  exercise  of  soxind  jvdioiil  discretion,  may 
grant  or  refus?.— Southern  Nat.  Bank  of  Wynne- 
wood  T.  Wallace,  164  P.  481. 
€=9 1 7  (Wash.)  Relator  is  estitkd  to  certiorari 
where  judge  denies  him  a  change  of  veniie  which 
he  is  entitle*]  to  as  a  matter  of  right.— State  t. 
Superior  Court  of  Washington  for  Clarke  Coun- 
ty, 164  P.  518. 

4S=>28(2)  (Okl.)  The  common-law  writ  of  cer-, 
tiorari  brings  op  for  reriew  only  the  question 
whether  the-  inferior  tribunal  or  court  kept 
within  or  exceeded  the  jurisdiction  conferred 
upon  it  by  law. — Grady  County  v.  Chickasha 
Cotton  Oil  Ca,  164  P.  457. 
•4=929  (Okl.)  The  common-law  writ  of  cer- 
tiorari cannot  be  used  to  correct  errors  of  law 
or  fact  committed  by  an  inferior  court  ot  tri- 
bunal within  the  limits  of  its  jurisdiction. — ' 
Grady  County'  t.  Chickasha  Cotton  Oil  Co., 
164  P.  457. 

n.  PROCEEDINGS  AMD  DETERMIlfA. 
TION. 

«E9fi4<l)  (Idaho)  In  procee<lings  under  writ  of 
review,  the  constitutionality  of  tTie  statute  upon 
which  the  inferior  tribunal  based  its  authority 
in  view  of  Bev.  Codes,  S§  4962,  4968,  cannot.l>e 
passed  upon.— Weiser  Nat.  Bank  t.  Washin8tc«> 
County,  164  P.  1014. 


See  Equity'. 


CHANCERY.. 
CHANGE  Of  VENUE. 


See  Justices  of  the  Peace,  ®=»73,  74;   Venue, 

CHARACTER.    ;    ' 

See  Assault  and  Battery,  €=929;  lEvidence,  €=> 
322;  Witnesses,  <S=»274,  860: 

CHARGE. 

On  bequest  or  Iceacy,  see  Will^  <S=S20. 
To  jury,  sec  Criminal  Iaw^  €=>75S-830,  863; 
•  •  Trial;  «=>194-20C,  424. 

CHARITIES. 

See  Guhrdian  and  Ward,  <S=923,  26. 

CHARTER. 

,:See  Muaici^al  Corporations,  ®=>4&-^S> 

CHATTEL  MORTGAGES. 

See  ContrActs,  4k=>9. 

■"at.  coNsxRtrcnoN.  and  opera- 
tion. 

(O)  Prop«rtr  THartttmu*^  umA  BoMtes  snM 
Inteiresta  of  P*rtl«a  /Tkerttn. 

€=3 1 17  (Kan.)  Chattel  mortgage  on  xrowiiig 
com  described  as  "undivided  .three-fourths  inter^ 
est  on  100  acre»ox'i(toiitid,^'on  described  quar- 


ter section  did  not  ibehifle  inortgagor's  com  on 
remaining  quarter  *'Becn6n<  as  against  subse- 
quent attaching  creditor,  tbongb  ool^'te^tentll 
of  corn  was  on  quarter  section  described.— Dan- 
ielson  v.  Reichert,  164-P.  184. 
«=»I27  (Idaho)  C^der  Rev.  Codes,  f  3406,  the 
lien  of  a  chattel  mortgage  on  crops  to  be  grown 
upon  leased  pnetDtses  ■  (I'd  not  attach  to  crops 
subsequently  planted  thereon  by  another  than 
the  lessee. — Green  v,  CSonsolidated  Waspu  &  Ha* 
chine  Co.,  164  P.  1016. 

(D)   lilen   and  Priorltr* 

€=9(36  (TItah)  Notwithstanding  Comp.  LaWs 
1907,  I  3498,  diattel  .mj^rtKagee  htld  not  to  have 
waived  his  ri?ht  to'a'h«i  by  sdlfng  the  proper- 
ty in  accordance  with  a,powQr  in  the  mortgage 
after  confession  of  judgment  by  the  mortzagor. 
—Utah  Aig'n.of  Credit  Men  y.  Jones,  164  P. 
1029.        .       •  • 

€=9 1 38(1)  (Mont.)  After  division  .of  lambs  be- 
tween lessor  and  lessee  «f  band  of  sheep,  lessee 
having  executed  mortpage-on  lambs,  held,  that 
mortgage,  which  previously  was  subject  to  les- 
sor's lien,  was  no  longer,  so  subject,  as  between 
lessor  and  mortgagee. — National  Bank  of  Galla- 
tin VaUey  v.  Ingle,  164  P.  533. 
€=9 1 38(1)  (Wash.)  Uuder  Rem.  Co^  1915,  |{ 
1197,  1199,  a  chattel  mtn-tgage  prior' in  time  is 
not  outranked  by  a  livery  stable  keeoir'a  lien 
subsequently  acquired.— Lcvitch  v.  lAak,  1(54  P. 
233. 

€=9 1 39  (Mont.)  A  chattel  mortgage  is  not  af- 
fected by  a  previous  mortgage,  given  by  one  who 
did  not  own  -the  property,  but  bad  possession  of 
it,  where  her  mortgagee  did  not  rely  on  such  pos- 
session or  advance  money  upon  the  faith  of 
it.— Loud  v.  Hanson,  164  P.  544. 

€=9 1 50(1)  (Wash.)  Filing  of  chattel  mortgage 
under  Hem.  0)de  1915,  f  3662,  mating  such 
filing  ^'full  and  sufficient  notice,"  imports  as  much 
as  actual  notice  to  a  subsequent  purchaser  of 
land  of  all  its  conditions,  including  agreement 
that  pr9perfoi,  though  affixed  to  reajij^,'  shaU  be 
personal. — tSoeringa  v.  Perry,  164  P.  773. 

Tn.  REMQVAI.  OB  rKtAjnFER  OF 
PROraRXT  BT  MCmVOAOOR. 

(A)  RlclttB  and  I<l«bllltl«a  <of  l*kir«l«a. 

€=>225(1)  (Mont.)  ;An  "innoc^t  purchaser"  is 
one  who  pays  or  oblipitra  himself  to  pay  the 
full  purchase  price  of  mortgaged,  prope^'tj; , to 
the  vendor,  with  no  notice  of  any  claim  or  right 
to.tbe  property  .fa  another.— Natidnal -Baidc  of 
Gallatin  Valley  v.  Ingle,  164  P.  535. 
€s»225(l)  (Mont.)  A  landowner's  mortgage  of 
crops  is  -superior  to  one  subsequently  given  by 
person  to  whom  such  landowner  had  agreed  to 
give  the  crops  in  return  for  use  of  certtUn  chat- 
tels.—Loud  V.  Hanson,  164.  P.  544.    . 

I3C.  PORECZ.OSV]ftE. , 

€=>256  (Idaho)  Evidence  in  action  to  enjoi'n 
foreclostne  of  chotMl  at/rtgagea  amicrppi  held 
to  sustain  finding  that.tdallitiff  did  not  assume 
debt  secured  by  mortgage  executed  by  tenant  to 
defendant  company.— Green  v.  Consolidated  Wag- 
on &  Machine  Co.,  IH  P.  1016.    . 

CHIMJREN. 

See  Adoption;  Bastards ;  Divorce,  €=»307,  308; 
Guardian  and  Ward;  Highways,  ®=>184;  In- 
fants. 

CIGARETTES. 

See  NuJsanoe,  €=961. 

CIRCUMSTANTIAL  EVIDENCE. 

See  CriT^ikhX4tf,J»»7M.'       .  -  J 
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CITIES. 

8m  Hoalctpal  Ooqioratioiia. 

CITIZENS. 

See  Indiana. 

CITY  MANAGER. 

See  Municipal  Oorporationa,  ' 


CIVIL  RIGHTS. 

See  Con«titutionaI  Law,  4s»248;  Elections. 

CIVIL  SERVICL 

See  Manidpal  Corporations,  •=9l2B. 

CUIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Bankmptcy,  «=3363;  Execntort  and  Ad- 
ministrators, «=>216,  226;  Mecbanics'  Uena, 
«=»1S1-168. 

CLERKS  OF  COURTS. 

Sea  Ball,  «S961. 

CLIENTS. 

See  Attomej  and  Client. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Onardian  and  Ward,  «=>107;  Judgment, 
*»4OT-521 ;  Municipal  Corpoiations,  9=36161 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  «=>862-890. 

COLOR  OF  TITLL 

Sec  AdveMe  FoMseasion. 


COMMERCE. 

See  Carriers. 

n.   BTTBJEOTS   OF   BE01TI.ATI0H. 

•»35  (Kan.)  Continuous  transportation  of  car 
of  horses,  etc.,  from  Missouri  origin  to  Kansas 
destination  under  separate  billing  from  origin 
to  Kansas  City,  Mo.,  and  thence  by  defendant 
from  Kansas  point  to  destination  was  an  inter- 
state shipment,  though  shipper  had  intended  to 
onload  horses  at  Kansas  City  and  drire  them  to 
destination.— Easdale  t.  Atchison,  T.  &  S.  F. 
By.  Co.,  164  P.  164. 

m.  MEANS  AMD  METHODS  OF 
R£Gin.ATIO]f. 

^=»63  (Colo.)  City  ordinance  providing  that  no 
person  should  distribute  circulars,  placards,  or 
advertising  matter  within  city  limits  without 
permit  from  city  clerk  for  fee  of  $25  was  reve- 
nue measure,  and  not  a  police  ordinance.— City 
of  Pueblo  V.  Lukins,  164  P.  1164. 

Ordinance  of  city  prohibiting  person  from  dis- 
tributing advertising  matter  without  permit 
from  city  clerk,  fee  being  $25,  as  appUed  to 
defendant,  who  distributed  AUe^  matter  as  part 
of  transaction  in  interstate  commerce,  heU  void 
as  violative  of  Const.  U.  S.  art  1,  f  8,  giving 
Congress  sole  power  to  regulate  commerce  be- 
tweeb  MatM.— Id. 

COMMERCIAL  PAPER. 

See  Bflli  and  Notaa. 


COMMISSION  AND  COMMISSIONERS. 

See  DepositionB,  4s»24. 

COMMISSIONS. 

See  Broken,  «s»41-86. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  UW. 

See  Dedicati<»,  ^=>l,  2S;   Marriage,  «es>20,  40. 

COMMON  SCHOOLS. 

See  Schools  and  School  Dtetricta 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «=s>2S4-274. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  «s>ge,  101. 


COMPENSATION. 

See  Attorney  and  CSient,  «=>16:^180;  Brokers, 
*=>41-86;  Master  and  Servant,  «=9S0,  385; 
Principal  and  Agent,  4=381. 

COMPETENCY. 

See  Evidence.  «=3540,  646;  Homicide;  *3>215: 
Jury,  «S999,  lOO;  Witnesses,  «s>37-219,  414. 

COMPLAINT. 

See  Indictment  and  Information:  Plea4in(,  •x> 

54. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Evidence,  ^s>218: 
Payment;  Release. 

«=»I6(1)  (Or.)  There  is  an  account  stated  and 
flettlement  barring  action  for  overtime,  when 
(m  employ^  each  month  signs  a  time  check  stat- 
ing amount  of  time  and  amount  due,  and  receive* 
payment  without  protest  or  objection. — SnmpteV 
V.  St  Helens  O'eosoting  Co.,  164  P.  708. 

CONCLUSIVENESS. 

See  Judgment,  €=»582-707,  822. 

CONCURRENT  NEGLIGENCE 

See  Master  and  Servant,  «=>226. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Bills  and  Notes,  «s»444;  Cancellatlim  of 
Instruments,  «=s>22:  Counties,  <S=>111;  Emi- 
nent Domain,  «s>169;  liandlord  and  Tenant. 
*=»47;  Reformation  of  Instruments,  ^3>24; 
Vendor  and  Purchaser,  $=3116;  299. 

CONFIRMATION. 

See  Guardian  and  Ward,  «=»103;  Mortng«a, 
^=3626;    Municipal  OorporatioDs,  ^s35l0. 

CONFLICT  OF  UWS. 

See  Descent  and  Distxibution,  «s>6;  limit*. 
tion  of  Actions,  4s>2, 

CONNECTING  CARRIERS. 

See  Carriers,  «=s>174-185. 

CONSENT. 

See  Statea.  ♦»191.  C^rif^n}o 
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CONSIDERATION. 

Sm  BUte  and  Notea,  «=s>3W;  OcntmetM.  «= 
71-76:  Corporations,  «=>9&;  Husband  and 
Wife.  «=>1^;  Judgment,  «s»8il;  Mortgages, 

CONSOLIDATION. 

See  Insurance,  9s>706. 

CONSTABLES. 

Bee  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Carriers,  *»14. 

For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topic*. 
Enactment  and  validity  of  statutes  in  general, 

see  Statutes,  <^=>18.  

Special  or  local  laws,  see  Statutes,  <8=»79,  94. 
Subjects  and  titlee  ot  statutes,  see  Statutes,  *» 

120. 

n.  OOKBTBirOTtON.   OPEBATipn, 

wtavnonAt  PROTiuoNa. 

«s>M  (Or.^  A  state  Constitntion  is  a  UmiU- 
tion  and  not  a  grant  of  power.— Baggage  *  Om- 
nibus Transfer  Co.  v.  City  of  Portland,  164  P. 
B70.  ' 

^948  (Kan.)  Brery  presumption  must  be  in- 
dulged to  uphold  an  act  of  the  Legislatore,  and 
every  reaaonable  doubt  will  be  resolved  in  its 
favor.— Stote  v.Bentley,  164  P.  290. 

HZ.  PISTBIBimOK  OF  QOVSKK- 
MEITTAI.  FOWBMI  AXD 

nmcnoNi. 

TKcreof. 


tide  7|  f  9,  held,  that  as  power  of  appointment  is 
primarily  in  people,  and  as  section  8  inferential- 
ty  imposes  dut^  upon  Legislature  in  aU  cases 
where  Constitution  does  nqf  provide  for  filling  of 
vacancies,  act  creating  omce  of  law  and  legis- 
lative reference  librarian,  and  appointing  de- 
fendant thereto,  does  not  violate  any  provision 
of  Constitutiou.— Dunbar  v,  Cronin,  164  P.  447. 
4=960  (Cal.App.)  St.  1915,  p.  1630,  providing 
for  a  bnrean  of  tuberculosis  under  state  board 
of  health  and  granting  of  state  aid  counties  for 
support  of  tubwculosia  patients  and  giving  board 
of  health  power  to  investigBte  county  instruc- 
tions where  such  patients  are  treated,  held  not 
violative  of  Const,  art.  11.  {  13,  as  to  delegation 
of  power.— Sacramento  County  v.  Chambers.  164 
P.  613. 

(B)   Judicial  Powers  and  Fnaetloas. 

4e970(3)  (Wash.)  Where  the  Legislature,  acting 
within  its  constitutional  powers,  has  author- 
ized issuance  of  bonds  by  aties  for  certain  pur- 
poses, Uie  question  of  public  policy  is  not  for 
the  courts.— Shorts  v.  City  of  Seattle,  164  P. 
239. 

Vin.   RETBOSPECTIVE  AHD  £X  POST 
FACTO  XJIlWS. 

<»=»197  (Wash.)  Rem.  Code  191B,  H  6262—17, 
6262—19,  although  applied  so  as  to  prohibit 
issuing  Ot  liquor  pemnts  to  druggists  who  have 
violated  previous  liopor  laws,  held  not  ex  post 
facto.— Rosenoff  v.  Cross.  164  P.  286. 

X.  EQVAI.  PKOTBOTION  OF  XJiWB. 

4a»248  (Mont.)  Corrupt  Practices  Act,  Si  4S, 
49,  aotfaorizing  award  of  attorney's  fe?8  to  suc- 
cessful party  in  election  contest,  held  not  viola- 


tive of  Const.  IT.  S.  Amend.  14  f  1.  «»  denying 
to  unsuccessful  pnrty  equal  protection  of  laws. 
—Doty  V.  Reece,  164  P.  542. 

XI.  DTne  PBOCE88  OF  XAW. 

«s»290(2)  (Okl.)  Ordinance  of  city  of  Tulsa 
levying  assessments  for  street  paving  creating 
arbitrary  differenees  in  pr<H)erty  to  be  assessed 
without  regard  to  benents  received,  and  allow- 
ing certain  benefited  property  to  escape  aases»- 
ment,  violated  Const  art  2,  |  7,  and  U.  S. 
Const  Amend.  14.— City  of  Tulsa  t.  McComieli, 
164  P.  98R. 

«=>292  (CaL)  Statutes  regulatory  of  when  and 
under  what  circumstances  trees  on  a  highway 
subserving  useful  as  well  as  ornamental  purpos- 
es may  be  destroyed  do  not  take  property  of  the 
abutting  owner  without  due  process. — Santa  Bar- 
bara County  v.  More,  164  P.  895. 

ZIX.  BXOKT  TO  JITSTIGB  AMD  BZaCX- 
DIE8  FOB  XNJUBIEa. 

«s>326  (Mont)  Corrupt  Practices  Act  fi  48, 
49,  authorizing  award  of  attorney's  fees  to  rae- 
cessful  election  contestant  held  not  violative  of 
Const.  Mont  art.  3,  {  6,  providing  that  courts 
shall  be  open  to  all  without  sale  or  delay.— 
Doty  T.  Beece,  164  P.  642. 

CONSTRUCTION. 

See  Chattel  Mortgages,  «=»tlT-lBO;  Constitu- 
tional Law,  «s»26,  48;  Contracts,  «s>152, 
159;  Covenants,  «3>47;  Deeds,  «=3ll2-175; 
Exdiange  of  Property,  ^so4 ;  Justices  of  the 
Peace,  4Eal30;  Landlord  and  Tenant,  es»47, 
322;  Master  and  Servant  4s>145;  Mechan- 
ics' Ueng,  9=»S ;  Mines  and  Minerals,  4=948; 
Municipal  Corporations,  «s>58;  Sales,  4=962; 
Statutes.  «=>f81-228;  Trial,  «=»295;  Willa, 
4=9439-1334. 

CONSTRUCTIVE  NOTICE, 

See  Notice,  4=96. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  4ss>^ 

CONTEMPT. 

See  Depositioas,  4=971;  Injunction,  4=9230; 
Jury,  4=921. 

II.  POWER  TO  PUmSH.  AND  FRO-! 
CEEDENOS   THEREFOR. 

4=944  (Okl.Cr.App.)  Contempt,  being  offense 
against  authority  of  particular  court  such  court 
if  having  jurigfliction  of  parties  and  subject- 
matter,  has  jurisdiction  to  try  and  punish  con- 
temners, regardless  of  where  or  in  what  states 
contempt  was  committed. — Farmers'  State  Banit 
of  Tezhoma  v.  State,  164  P.  182. 
4=961(2)  (Okl.Cr.App.)  Jury's  Drovince  In:  indi- 
rect contempt  proc>.'eding  is  limited  solely  to 
question  of  guilt  or  innocence.— Farmers'  State 
Bank  of  Texhoma  v.  State,  164  P.  132. 

nX,  FDBlSHlCElfT. 

4=981  (Wash.)  Contempt  of  county  auditor  in 
not'  obeying  writ  of  mandate  was  purged  and 
the  controversy  ended  when  his  term  of  office 
expired.— State  v.  Wallace,  164  P.  741. 

CONTEST. 

See  Election^  4=3270,  307. 

CONTINGENT  REMAINDERS. 

Sec  Wills,  4=»680,  684. 
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CONTINUANCE. 

See  Criminal  Law,  ^calisi. 

«=»7  (Wash.)  Jt  J8  within  discretipn  ■  of  trial 
court  to  ^nnt  or  refusft  a  continuance. — Jones 
▼.  Jones,  164  P.  757. 

CONTRACTORS'  BONDS. 

See  Municipal  . Corporations,  ^=347;  Schools 
and  School  Districts,  «=s$l. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Account  Stated; 
Alteration  of  Instniments;  Assignments;  Bail- 
ment |  Bills  and  Notes;  Brokers,  ©=71 ;  Can- 
cellation of  Inetruments;  Carriers,  ^=358; 
Chattel  Mortgages;  Compromise  and  Settle- 
ment; Corporations,  ®=»406;  Counties,  ®=>. 
Ill;  Covenants;  Customs  and  T; sages ;  Dam- 
ages, <g=»2S,  120;  Evidence,  i»=>384-46a; 
Kxchange  of  Property;  Fixtures,  9=:»27; 
Frauds,  Statute  of;  Guaranty;.  Injunction, 
€=9Q2;  Insurance:  Interest;  lAndlord  and 
Tenant,  ®3>322;  Limitation  of  Actions,  <S=> 
24.  25,  46;  Mandamus,  9=f>&i;  Mines  and 
Minerals,  ^=>85:  Money  Lent;  Municipal  Cor- 
porations, «=>331-374 ;  Novation :  Partner- 
ship; Payment:  Principal  and  Agent;  Prin- 
cipal and  Surety  :  Reformation  of  Instruments: 
Release:  Sales,  ^=>62:  Schools  and  School 
Districts,  «=s>81-86,  1S5;  Specific  Perform- 
ance; Spendthrifts,  €=>8;  Stipulations;  Tel- 
egraphs and  TelephonpB,  ^=>54 ;  Usury ;  Ven- 
dor and  Purchaser;  Warehousemm;  Waters 
and  Water  Courses,  «=>156,  158. 

I.  REQITISTTES  AND  vAx.n>rrr. 

(A)   nature  and  Eaaenttala  In  General. 

4=»9(1)  (Or.)  An  agreement  to  purchase  stock, 
providinr'.Altt  pnrchtsers  -will  execute  a  supple- 
mental flgreeMent 'satisfactory  to  selUrs  guaran- 
teeing purchase,  and  that  buyers  and  said  guar' 
antor  on  said  agreement  will  deposit  satisfactory 
security  to  be  hereafter  -determined,  is  void  for 
uncertainty  in  that  tt°  fails  to  sped^'  amount  of 
security.— Holtz  v.  Olds,  164  P.  58?. , 

«=>9(1)  (Or.1  There  is  not  the  necessary  meet 
ing  of  minds  where  the  terms  of  the  chattel 
mortgage  which  parties  agree  shall  be  executed 
and  Btwstituted'  for  a  lien  giving  right  to  pos- 
session are  not  agreed  on  with  certainty.— Greg- 
ory V.  Oregon  Fruit  Juice  Co.,  164  P.  728. 

(B)    Parties,    Proponalii,    and    Aee'eptanee. 

€=925  (Or.)  An  agreement  to  make  a  contract 
In  the  future  is  not  binding,  unless  all  the  terms 
and  conditions  are  agreed  upon,  and  nothing 
left  to  future  negotiations.— Holtz  v.  Olds,  l(a 
P.  683. 

(D)    Consideration.  '    - 

«i=»7l<8)(0*l.)  Forbearance  in  the  prosecution 
6f  an  action  Is  saffident  consideration  for  a  con- 
tract.—Hays  v.  Smith,  164  P.  470. 

^^75(2)  (Colo.)  An  agreement  to  give  plain- 
tiff possession  of  property  on  a  certain  day,  to 
which  he  is  entitled  under  existing  contract,  is 
no  consideration  for  release- of  any  of  his  rights 
thereunder.'— BcBfo»d  t.  Itockey,  164  P.  725. 

(F)   Levalltr  ot  Obieet  aAd  of  Conaldera- 
tion. 

4=9 1 07  (Wash.)  Ah  insurahoe  agent,  by  agree- 
ing to  obtain  without-.compission  a  loan  trora 
bis  company  to  defendant  if  latter  would  take 
out  life  policies  for  which  agent  would  obtain 
commissiona;  vidlates  Sfem.  Xi^e  1915,  §  €059— 
180,  prohibiting  rebates,  and  is  void  in  view 
of  section  6009—191,  impofiing  a  penalty  for 
such  aa  AObT-rMoBU.  T.  f  aqtaaea,  104  P.  768. 
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a.  coNSTBVCTnm  a»»  ofera- 

TIOK. 
(A)  General  Rnlea  of  Conatrnelion. 

®s>l52  (Utah)  All  the  words  osed  in  a  contract 
must,  if  possible,  be  given  their  usual  and  ordi- 
nary meaning  and.  effect.— Board  of  Kducation  ol 
Salt  Lake  City  y.  Wright-Osborn  Ca,  164  P. 
X0o3. 

<8=3l59  (Wash.)  In  general,  "renewal"  as  ap- 
plied to  promisaocr  instmments,  means  change 
of  something  old  for  something  new. — Guie  ▼. 
Byers,  164  P.  75. 

In  general,  the  words  "renewal"  and  "ex- 
tension" apply  to  the  particular  debt  and  in- 
struments between  the  same  parties  or  their 
successors.— Id. 

"R«aewal"  and  "extension"  are  not  wordi 
of  art,  having  no  legal  nor  technical  sisni6cance. 
SAd  may  mean  whatever  the  parties  intended 
when  contracting. — Id. 

m.  MODIFICATIOir  Airo  MEBOEK. 

<S=>245(2)  (Cal.App.)  Rule  that  written  agree- 
ment supersedes  oral  stipulations,  held  not  to 
apply  to  collateral  agreement,  on  which  instru- 
ment is  silent,  and  not  purporting  to  affect  its 
terms.— Simmons  v.  B^rth,  164  P.  807. 
€=9245(2)  (Kan.)  Where  telephone  eontraeb  for 
purchase  of  gram  is  followed  by  confirmation 
letter  from  purchaser  setting  forth  contract  the 
confirmation  controls,  unless  seller  notifies  pur- 
chaser of  any  objection  thereto.— Wallingford  t. 
Bnshton  Grain  &  Supply  Co.,  164  P.  275. 

rv.  RESCISSION  Alio  ABAITDOH- 

M£irr. 

^^'(1),  (CaLApp.)  In  view  of  CTv.  Code,  f 
1689,  plalntilf  could  rescind  on  oral  agreement 
whereby  defendant  agreed,  but  later  refused,  to 
teach  -  pknntiS  to  sell  -washing  machines  and 
subagencies.— Shull  v.  Orawtbid,  164  P.  330. 

V.   PERFORMANCE   OR  BREACH. 

i*a»300(l)  (CaLApp.)  Delay  in  c<HnpletioD  of 
building  held  not  excused  by  acts  of  owner  or 
architect  or  by  storm  where  no  demand  for  ad- 
ditional time  was  mode  by  contractor  as  required 
,  by  the  contract.— Suh»  v.  Metcalfe,  164  P.  407. 

Street  improvements  by  municipal  authorities 
do  not  excuse  delay  in  ctmipleting  building  unless 
it  rendered  performance  of  contract  practiesHy 
impossible:  mere  difficulty  or  unexpeMed  ex- 
pense not  being  sufficient.- Id. 
<S=>300(2)  (CaLApp.)  Civ.  Code,  }  1511,  does  not 
excuse  delay  in  performance  of  building  con- 
tract because  of  agreement  between  contractor 
and  owner  for  extra  work.— Suhr  t.  Metcalf^ 

<S=>3I9(2)  (Kan.)  In  action  to  recover  for  part 
performance  of  coh tract  to  construct  floor  m  a 
warehouse  which  burned  before  floor  was  com- 
plete, reco,vec5r  qatlA  not -he  based  on- fact 
that  on  contractor  s  request  owner  declined  to 
rebuild,  or  that  he  collected  insurance  procur- 
ed before  contract  was  made.— Carroll  v.  Bow- 
ersoek,  164  P.  143. 

In  action  to  recover  for  part  performance  of 
contract  to  put  floor  in  warehouse  which  burn- 
ed before  work  was  completed,  recovery  was 
limited  to  amount  of  contract  work  done  which 
was'  then  so  far  identified  with  buflding  that  the 
material  and  labor  would'  have  inured  to  owner's 
benefit  if  fire  bad  not  occurred.— Id.  ■ 
€=332 1  (4)  (OrJ  Under  a  contract  to  purchase 
from  defendants  all  corporate  stock  owned  by 
them,  "to  be  issued  as  hereinafter  set  out." 
agreement  by  defendants  therein  to  make  inven- 
tory of  goods  of  corporation  according  to  terms, 
held  a  concHOon  pneedent  t*  payment,  breach 
of  which  entitled  plaintiff  to  recover  motiey 
deposited  with  defendants.- ^olta  v.  OMs.  161 

<S=a323(^  (Uaho)  Where    by-  the    aadieputsd 
testinMny- there  is  deasly  »  infrtHa ttri'  fsilnni 
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■ef  performance'  omfke  part  of  one  of  the  par- 
ties to  the  contract,  the  court  should  so  declare 
as  a  matter  of  .laiw.— Aastin  v.  Brown  Bros. 
Co.,  164  P.  95. 

VX.   ACTtONB    FOR    BBEAOH. 

«=>324(1)  (Cal.)  In  action  for  breach  of  con- 
tract, complaizit,  although  not  wholly  consist- 
ent on  subject  of  rescission,  construed,  and  held 
to  state  cause  of  action  for  loss  of  profits ;  there 
being  no  averments  of  return  or  offer  to  return 
necessary  in  quantum  meruit — Walsh  v.  Stand- 
art,  164  P.  795. 

«=»332(1)  (Cal.)  Allegation  that  plaintiff  noti- 
fied defendants  that  by  reason  of  their  failure 
and  refusal  to  perform  contract,  plaintiff  has 
elected  to  rescind  and  cancel  contract,  is  not 
allegation  that  contract  has  been  rescinded.— 
Walsh  V.  Standart,  164  P.  795. 
^=9343  (Colo.)  A  general  denial  held  insuffi- 
cient where  plaintiff,  as  allowed  by  Rev.  Code 
008,  S  72,  has  pleaded  generally  performance  of 
conditions  precedent  in  a  contract — National 
Surety  Co.  v.  Queen  City  Land  &  Mortgage  Co., 
164  P.  722. 

CONTRADICTION. 

See  Witnesses,  <K=>405. 

CONTRIBUTOIIY  NEGUGENCL 

See  Neeligence,  <8=»7P-101,  122. 

CONVERSION. 

*  See  Trover  and  Oonvetsion. 

CONVEYANCES. 

See  Chattel  Mortgages;  Deeds;  Fraudulent  Con- 
veyances; Husband  and  Wife,  4e3>47,  183, 
267;  Indian^  <S=>15;  Mortgages. 

COPY. 

See  Costs,  (S=>1S2. 

CORPORATIONS. 

See  Action,  @^4&y  Banks  and  Banking;   Bills 

■  and  Notes,'  «=>.H40;  Building  and  I^an  As- 
sociations; Carriers;  Contracts,  ^t=>9;  Guar- 
anty, «=s4;  Guardian  and  Ward,  <S=s23;  In- 
surance, Q=s>675,  70S;  Limitation  of  Actions. 
«=>88;   Mandamus,   <3=>88,    132;    Municiiial 

'  Corporations,  ®s>87S;  Pleading,  ^e3>177; 
Baiiroads;    Street  Railroads;    Taxation,  4ts> 

.  168,  380;   Telegraphs  and  Telephones. 

IV.   CAPITAIi,   STOCK,  ANO  DXVI> 
IIBND8. 

tA)  Katare    and    Amoant    of    CayUal    and 
,  Bl>a*«a. 

«s>60  (Cal.App.)  Where  a  corporation  trans- 
ferred to  Its  stockholders  a  leasehold  and  per- 
sonal property,  the  conveyance  was  a  transfer 
of  the  corporation's  capital  or  assets  within 
Civ.  Codo,  I  309,  which  is  equivalent  to  capital 
stock.— Stewart  v.  Stewart  Hotel  Co.,  164  P. 
620. 

(O)   Ia«ae  of  Certiaeates. 

«=>99(2)  (Cal.App.l  Corporation  stock,  issued 
in  return  for  valuable  services  rendered  and  la- 
bor performed  on  behalf  of  the  corporation,  is 
not  issued  without  consideration. — Ellsworth  v. 
National  Home  &  Town  Builders,  164  P.  14. 

(Dy  Tninsfer  of  Sl>ar«s.   ' 

r>l  16  (Wash.)  .A  contract  of  sale  of  the  stock 
a  corporation  held  executory  merely,  and 
not  executed,  when  to  induce  consummation  of 
contract  a  warranty  as  to  extent  of  corpora- 
tion's llkblUties  tiaS'  given.— PacMe  P<Jwer  & 
Light  Co.  v.  White,  164  P.  602. 


,*w 


€=<120  (Wash.)  A  ^-arranty  indnclng  consunv- 
mation  of  contract  to  purchase  stock,  given 
when  the  purchaser  was  not  legally  bound  to 
consummate,  has  oonsid^rjition,— Pacific  'Pow- 
er &  Lieht  Co.  ,v.  White.  164  P.  602. 

"Liabiltties"  of  corporation, .  warranted  in  a 
contract  of  sale  of  its  stopk  and  in  a  separate 
warranty  not  to  exceed  a  certain  amount,  are 
not  limited  to  contractual  liabilities,  but  include 
those  for  torts.— Id. 

A  warranty- on  which  sale  of  the  stock  of 
a  corporation  is  made  against  its  liabilities, 
undisclosed  or  contingent  or  otherwise,  ex- 
ceeding a  certain  amount,  is  continuing. — Id. 
<8=»I2I(1)  (Wash.)  Only  such  of  the  sellers  of 
the  Btooc  ot  a  corporation  as  sign  a  contract  of 
warranty  as  to  extent  of  its  liabilities,  induc- 
ing consummation  of  purchase,  are  necessary 
?artie8  defendant  to  action  thereon. — Pacific 
ower  ic  light  Co.  v.  White,  164  P.  602.  ' 
®=>I2I(5)  (Utah)  A  general  scheme  to  defraud 
cannot  be  inferred  merely  because  a  vendoc.is 
charged  with,  making  certain  false  repvescuta- 
tions  ooncernins  stot^  offered  for  sale. — Smith  v. 
Gilbert,   164   P.   1026. 

«=Bl23(13>  (Wash.)  Where  the  pledgee  of  stock 
accepted  bonds  in  lien  of  tbe'DDte  for  which  the 
stock  was  pledged  and  received  the  bonds  and 
thereafter  refused  to  deliver  the  stock  to  the 
surety,  its  !act. constituted  conversion.— Thomp- 
son v.  Metropolitan  Bldg.  Co.,  164  P.  222. 

®:»I30  (Cal.App.)  The  mere  fact  that  oentain 
stock  was  named  in  a  pooling  agreement  which 
was  never  consummated  would  not  prevent  its 
transfer  on  the  books  to  the  holder.— ISUsworth 
v.  National  Home  ft  Town  Builders,  164  P.  14. 

€=»I33  (Cal.App.)  In  action  by  holder  of  cor- 
poration stock  for  a  corporation's  refusal  to 
make  stock  transfer  on  its  books,  evidence  of 
the  consideration  paid  by  her  was  inadmissible. 
—Ellsworth  V.  National  Home  &  Town  Build- 
ers, 164  P.  14. 

jr.  MEUBEBB   Ain>    BtOCKtlOJ/BlBtLi. 

(A)  Riarhts  and  Uabtiuiea  aa  to  Co»> 
poratlun. 

«s»l86  (CaLApp.)  Under  Civ^  Code.  I  809,'  a 
corporation  to  save  itself,  from  lom  may.  In 
view  of  seotion  343,  tranaler  aaeste  in  consid- 
eration of  «  delivery  to  it  of  its  own  stock^-^ 
Stewart  v. .  Steiffart  Hotel  Co;,  164  P.  600. 

A  transfer  of  corporate  assets  to  stocJ^hold- 
ers  in  consideration  of  their  surrender  of  their 
stock,  etc.,'  held  not  subject  to  attack  under 
Civ.  Code,  {  309.— Id. 

(B)  Heetlm«a. 

i£=3l93  (Cal.App.)  Though  by-laws  provided 
that  the  stockholders'  meetings  should  be  held 
in  Phoenix;  Ariz.,  acts  of  stockholders  and  di- 
rectors elected  by  them  at  a  meeting  in  Los 
Angeles,  to  which  all  the  stockholders  consented, 
and  notice  of  which  they  waived,  were  valid. — 
Bllsworth  v.  National  Home  &  Town  Builders, 
164  P.  14. 

VI.    OFFICERS  AND  AOEITTS. 

(B)   Aotborltjr  and  Fnnctlons. 

<B=»298(3)  (Idaho)  Where  meeting  of  directors 
of  corporation  was  unlawful  because  notice  was 
not  given  to  all  directors  as  required  by  by-laws, 
failure  of  absent  directors  or  stockholders  to  dis- 
sent or  to  set  aside  known  action  of  board 
amounts  to  a  ratification.— Pettengill  v.  Black- 
man,  164  P.  358. 

iS=>30B  (Wash.)  Under  Rem.  Code  1916,  M 
3677,  3697,  3698,  directors  heU  not  personally 
liable  for  fraud  of  president  and  manager  be-, 
cause,  knowing  of:  other  fraudulent  acts,  they 
failed  to  discbarge  him. — Northern  Codfish  Co. 
y.  SUberg,  164  P.  750. 
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(B)  Repreaentatlon  of  corporation  b^  Ot- 
lleera  and  Asmta. 

«=!>406(2)  (Okl.)  In  yiew  of  Rer.  Iaw»  1910, 
K  12S2,  1253,  1246,  president  of  corporation 
nas  no  inherent  authority  to  contract  for  cor- 
poration; bis  power  in  that  respect  being  no 
greatpr  than  that  of  any  other  director.— Qua- 
ker Oil  &  Gas  Co.  V.  Jane  Oil  &  Gas  Co.,  164 
P.  671. 

«=»4I4(4)  (Utah)  Ordinarily,  secretaiy  of  cor- 
poration has  no  right  to  execute  and  deliver  its 
promiraory  note  tritbout  authority  being  con- 
ferred upon  him  by  its  board  of  directors. — Mc- 
Carriclt  v.  Lenox  Mining  Co.,  164  P.  478. 

Secretary  of  corporation  has  implied  author- 
ity to  issue  its  promissory  note  in  acc<^ance 
with  custom  by  which  he  has  been  permitted  to 
issue  similar  notes. — Id. 

«=»42S<4)  (Cal.App.)  Where  the  secretary  ota. 
corporation  without  authority  indorsed  a  ehecit 
payable  to  corporation  and  used  proceeds  in  a 
transaction  in  which  he  was  interested  adverse- 
ly, there  being  no  evidence  of  prior  similar  act, 
the  rule  that  a  corporation  is  bound  by  powers 
that  its  agent  is  permitted  to  exercise  openly 
could  not  be  invoked.— Palo  Alto  Mut.  Building 
A  Loan  Ass'n  v.  First  Nat  Banlc,  164  P.  1124. 

®=3425(4)  (Idaho)  Where  one  without  collusion 
or  fraud  deals  with  a  corporation  throagh  offi- 
cer in  active  management  of  its  business  and 
officer's  act  is  one  which  corporation  might  do, 
corporation  is  estopped  from  relying  on  officer's 
lack  ot  authority  as  defense  against  snch  other 
party.— Pettengill  v.  Blackman,  164  P.  358. 

Where  one  deals  with  corporation  in  good 
faith  and  anaware  of  any  delect  of  authority  or 
other  irregularity  on  part  of  those  acting  for  it 
and  there  is  nothing  to  excite  suspicion  of  such 
defect,  etc.,  corporation  is  bound  by  contract 
though  defect,  etc.,  exists.— Id. 

«a»426(5)  (CaLApp.)  Where  plaintiff  puicbas- 
ed  land  from  a  corporation,  and  its  officers  rep- 
resented tiiat  the  deed  would  convey  good  title, 
on  which  she  relied  without  inquiry,  company 
was  ^Mtopped'  to  deny  plaintiff's  ownarship, 
tSough  it  and .  its  officers  acted  hi  good  faith 
and  made  no  misreprescotations  while  plaintiff 
had  constmctiye  record  notice  of  condition  of 
title.— Prouty  v.  Rogers,  164  P,  «01. 

'^=»426(1)  (Cal.App.)  Resolution  of  directors 
and  stockholders  of  a  corporation  writing  down 
stock  to  cover  defalcations  of  secretary  held  not 
to  prevent  an  action  for  conversion  of  a  check 
cashed  by  secretary  at  a  bank  without  author- 
ity.—Palo  Alto  Mut.  Building  &  Loan  Ass'n  v. 
Fiist  Nat  Bank,  164  P.  1124. 

Where  secretary  of  a  corporation  witliout  au- 
thority indorsed  a  check  payable  to  corporation 
to  a  bank  in  a  transaction  in  which  be  was  per- 
sonally interested,  contention  that  corporation 
suffered  no  loss  because  money  was  used  to  secure 
title  to  property  upon  which  corporation  had  a 
mortgage  held  without  merit. — Id. 

<S=>42a(3)  (Okl.)  Where  act  of  president  of  oil 
company,  in  contracting  for  sale  of  oil,  was 
repudiated  by  company's  directors,  it  was  not 
binding  on  company  in  favor  of  third  person, 
not  party  thereto.— Quaker  Oil  &  Gas  Co.  y. 
Jane  OU  &  Gas  Co.,  164  P.  671. 
^=3426(16)  (Cal.App.)  Even  though  a  corpora- 
tion wus  benefited  by  the  execution  of  a  renewal 
tru^t  deed,  its  retention  of  such  benefits  would 
not  constitute  a  ratification  of  the  act  of  its 
secretary  in  cashing  a  check  and  using  proceeds 
to  secure  title  to  tlie  pr<^>erty  or  prevent  it  from 
repudiating  it,  but  loss  most  fall  on  bank  which 
cashed  check. — Palo  Alto  Mut.  Building  &  Loan 
Ass'n  V.  First  Nat  Bank,  164  P.  1124. 

9=>426(10)  (Idaho)  Where  a  private  corpora- 
tion receives  and  retains  the  benefits  of  an  il- 
legal transaction,  on  the  part  ol.its  diiectois. 


snch  conduct  amonnts  to  a  rattfication^-Petten- 
gill  V.  Blackman,  164  P.  358. 
«s>42S(12)  (CaLApp.)  In  view  of  Civ.  Code,  I 
2310,  regarding  ratification,  where  secr«ta>-y  nC 
corporation  without  authority  indorsed  a  check 
payable  to  corporation  and  used  proceeds  to  se- 
cure title  to  property  upon  which  corporation 
had  mortgage,  that  corporation  took  a  renewal 
deed  ot  trust  did  not  amount  to  a  ratification  of 
secretary's  unauthorized  act  of  which  it  was  not 
then  aware.- Palo  Alto  Mut.  Building  A  Loan 
Ass'n  y.  First  Nat  Baak,  164  P.  1124. 
«=»428(11)  (CaLApp.)  Where  an  agent  of  a  cor- 
poration is  dealing  with  corporate  property  in 
his  own  behalf  and  is  interested  adversely  to 
corporation  or  in  a  scheme  to  defraud  corpora- 
tion, it  will  not  be  presumed  that  he  will  com- 
miteicate  facts  affectinf;  transactioD,  and  his 
knowledge  will  not  be  imputed  to  corporation, 
except  where  it  is  represented  in  whole  tranaac- 
tion  by  officer  as  agent— Polo  Alto  Mut  Build- 
ing &  Loan  Ass'n  v.  First  Nat  Bank,  164  P. 
1124. 

<3=»429  (CalAppw)  In  view  of  Civ.  Code.  H  2230, 
2234,  held  that  an  officer  of  a  corpomtion  who 
is  an  agent  and  trustee  may  not  use  oorpwate 
propt^rty  for  own  benefit,  and  such  use  is  notice 
of  lack  of  authority.- Palo  Alto  Mnt  Building 
&  Loan  Ass'n  y.  First  Nat  Bank,  164  P.  1124. 

Vm.  IKSOXtVENCT  AMD  KEOEIVERS. 

4=3544(1)  (Idaho)  In  the  absence  of  collusion  or 
fraud,  on  insolvent  corporatioi\  is  not  prohibit- 
ed from  preferring  certabi  creditors  over  others. 
—Pettengill  v.  Blaekmon,  164  P.  358.  • 

€=3>544(6)  (Idaho)  Where  an  insolvent  corpora- 
tion makes  a  bona  fide  transfer  of  property  to 
a  creditor  as-  security  for  an  actual  debt  and 
for  an  adequate  consideration,  neither  collusion 
nor  frand  in  Its  legal  sense  can  be  predicated  on' 
such  transaction.— Pettengill  v.  Blackman,  164 
P.  358. 

«s»54S(l)  (Utah)  Where  both  parties  act  In 
good  faitii,  execution  of  a  mortgage  by  aji  in- 
solvent corporation  to  a  minority  stockholder 
for  money  loaned  to  and  applied  >y  corporaticMi 
to  payment  or  current  debts,  and  a  subsequent 
foreclosure  by  a  stockholder,  ia  not  an  unlawful 
preference.— Callahan  v.  Pioneer  Nurseries  Co., 
164  P.  878. 

XX.  DX8sox.Tmoir  Ain>  fobfeitube 

OF    FRANOHXSE. 

<S=3630(6)  (Wash.)  Personal  judgment  cannot 
be  obtained  against  corporation  that  lias  been 
dissolved. — Dioppelman  v.  Illinois  Surety  Ck»_, 
164  P.  70. 

XH.  FOREIGE  OOBPOKATIOHS. 

•=3668(1)  (Or.)  A  foreign  ootporatian  doing 
business  within  the  state  is  a  "resident"  to  ex- 
tent tiiat  it  is  amenable  to  process  of  stats 
courts.— Hamilton  v.  North  Pac  S.  S.  Co.,  16* 
P.  579. 

4s>69l  (Wash.)  Action  asking  for  appointment 
of  receiver  of  foreign  corporation  whidi  has 
been  dissolved  receiver  having  been  appointed 
in  its  home  state,  ia  "proceeding  quasi  in  rem," 
and  cannot  be  maintained. — Droppelman  t.  Illi- 
nois Surety  Co.,  164  P.  70. 

CORPUS  DELICTI. 

See  Homidde,  <S=>228. 

CORROBORATION. 

See  Criminal  Law,  «=950S,  611 ;  Witnesses,  «» 
412,  414. 

CORRUPT  PRACTICE  ACT. 

B,  326;  Sta , 

Godgle 


See  Constitutional  Iaw,  «3»248,  326;  StatatM^ 
«s>79.  j 
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COSTS. 

See  Appeal  and  Error,  «=a780,  786,  984;  D«m- 
acvs,  <8=>72;  Elections,  (S=3307;  Husband  and 
Wife,  «=»301;  Insurance,  «=>675. 

I.   NATURE.  OROTniDB,  ANB  EXTENT 
OF  BXOHT  IN  GENEBAI.. 

■^=»4  (Wash.)  Where  at  time  defendant  execut- 
ed bond  no  attorney  fee  was  provided  for  by 
statute,  plaintiff  cannot  recover  under  later 
enactment,  providing  for  attorney's  fee  in  ad- 
dition to  all  other  costs. — Peterson  v.  Jahn 
Contracting  Co.,  164  P.  937. 
«=s32(l)  (Idaho)  Actions  involving  title  to  or 
jxissession  of  irrigation  ditches  are  within  Rev. 
Codes,  II  4901,  4903,  and  party  in  whose  fa- 
vor judgment  is  rendered  is  entitled  to  recover 
costs  of  suit.— Brunzell  v.  Stevenson,  164-  P. 
88. 

V.  AMOITNT.  BATE.  AND  ITEMS. 

«=3l78  (Wash.)  The  cost  of  preparing  plats  is 
not  a  taxable  item  of  costs  in  the  first  instance. 
— PerluB  V.  Market  Inv.  Co.,  164  P.  88. 
^s»l82  (Wash.)  The  cost  of  preparing  certified 
copies  of  city  ordinances  is  not  a  taxable  item, 
unlesB  the  ordinances  were  in  issue  under  the 
pleadings  so  as  to  make  them  admissible  in  evi- 
dence.—Perlus  V.  Market  Inv.  Co.,  164  P.  66. 

VH.  ON  APPEAIi  OB  EBBOB,  AND 

ON  NEW  TBIAX  OB  MOTION 

THEBEFOB. 

«=>232  (Or.)  Where  suit  is  dismisaed  on  ap- 
peal by  defendant  for  failure  of  plaintiff  to  pro- 
duce preponderance  of  evidence,  dismissal 
should  be  without  costs  or  disbursements  to 
either  party.— Prouty  v.  Burroughs,  164  P.  187. 
^=3260(1)  (Or.)  Where  an  appeal  was  taken  in 
good  faith,  the  respondent  is  not  entitled  to  10 
per  cent  of  the  judgment  as  damages  for  de- 
lay.—White  V.  East  Side  Mill  &  Lumber  Co., 
164  P.  736. 

^9260(2)  (Aria.)  An  appeal  taken  for  delay 
will  be  dismissed,  and  cbimages  awarded  to  ap- 
pellee.—Williams  V.  West  Pub.  Co.,  164  P.  317. 

Vm.  PAYMENT  AND   BEMEDIE8 
FOB  COI.I.ECTION. 

^9277(8)  (Or.)  It  is  within  discretionary  pow- 
er of  court  to  stay  proceedings  in  suit  until 
plaintiff  therein  shall  have  paid  costs  assessed 
against  him  in  prior  suit  between  the  same  par- 
ties, involving  substantiaUy  same  matter  snd 
praying  for  same  relief.— Windsor  v.  HoUoway, 
164  P.  1177. 

Order  requiring  that  within  90-  days  plaintiff 
pay  costs  of  prior  suit  between  same  parties 
involving  same  subject-matter  and  same  relief, 
and  in  default  thereof  his  suit  be  dismissed,  held 
not  abuse  of  discretion. — Id. 

COTENANCY. 

See  Tenancy  in.  Common. 

COUNTERCLAIM. 

See  Set-Off  and  Counterdaim. 

COUNTIES. 

See  Estoppel,  «=362;    Health,  9=o2L 

I.  CBEATION,    AX.TEBATION,    BXI8T> 

ENOE,  AND  POLITIOAr 

FUNOTIONa. 

^9 1  (CalApp.)  Counties  are  not  municipal 
«orp«>rationB,  but  local  subdivisions  of  state 
created  by  sovereign  power  without  consent  or 
action  by  their  inhabitants,  although  they  are 
quasi  corporations  and   may  be  within  inhibi- 


tions of  Const,  art  4,  il  22,  81.->Sacrament9 
County  V.  Chambers,  164  P.  613. 

n.   GOVERNMENT  AND  OFFI0EB8. 
(C)   Conatr    Board. 

4=949  (Kan.)  Rule  that  ordinarily  finding  of 
public  body  as  to  steps  taken  preliminary  to 
Its  action  is  conclusive  does  not  apply  where 
prior  valid  special  election  was  condition  pre- 
cedent to  its  action.— Eberhardt  Const  Co.  v. 
Board  of  Oom'rs  of  Sedgwick  County,  164  P. 
281. 

m.  PBOPEBTT,  CONTRACTS,  AND 

UABUJTIES. 

(B)  CatttrsetB. 

4s>lll(2)  (Kan.)  County  board  by  virtue  of 
(Sen.  St  1915,  i  2552,  has  no  power  to  provide 
for  erection  of  county  jail  without  popular  vote, 
and  its  contract  under  color  of  election  held 
without  required  notice  is  unenforceable. — EbeP: 
hardt  Const.  Co.  v.  Board  of  (jom'rs  of  Sedgwick 
Ounty,  164  P.  281. 

rv.  FXSCAI.    MANAGEMENT,    PUBLIC 

DEBT,  SEOUBITIES,  AND 

TAXATION. 

<e=»l78  (Kan.)  Gm.  St  1915,  |  2553,  requiring 
notice  of  a  special  election  to  vote  bonds  for  the 
erection  of  a  county  jail  to  be  published  in  news- 
paper "for"  30  days  before  time  set  is  not  com- 
plied with  where  notice  Is  omitted  from  last  is- 
sue of  paper  prior  to  date  named. — Eberhardt 
Const.  Co.  V.  Board  of  Com'rs  of  Sedgwick 
County,  164  P.  281. 

That  election  to  vote  b<md8  for  erection  of 
county  jail  was  held  upon  same  day  as  state 
primary  did  not  alter  its  character  as  special 
election. — Id. 

Failure  to  publish  notice  of  special  election  to 
vote  on  bonds  for  erection  of  county  jail  for 
fuU  period  required  by  Gen.  St  1916,  f  2653, 
rendered  election  void.— Id. 

VI.  ACTIONS. 

®=92I0  (Wash.)  Rem.  Code  1915,  |  961,  allow- 
ing actions  against  counties,  does  not  expressly 
mention  damages  from  operation  of  a  ferir, 
does  not  exclude  such  action,  since  section  6018 
authorizes  counties  to  overate  fecrieB. — ^Bergen 
V.  Lewis  County,  164  P.  73. 

COUNTS. 

See  Pleading,  «a»54. 

COUNTY  COURTS. 

See  Courts,  4=9185. 

COURTS. 

See  Oonstitntional  Law,  4=970;  (3ontompt; 
Judges;  Justices  of  the  Peace;  Motions,  ^9 
66;  Prohibition,  4=95. 

n.  estabushment,  organiza- 
tion, AND  PROCEDURE  IIT 
OENERAIm 

(D)   Rnlea    of    Decision,    A<Uadle«M*sa, 
UpinloBB,  umA  Reeorda. 

4=991(1)  (Cal.App.)  The  last  decision  of  a  court 
of  last  resort,  tnough  inconsistent  with  earlier 
decision,  is  decioed  to  establish  the  law. — Cham- 
bers V.  Belmore  Land  &  Water  Co.,  164  P.  404. 
4b997(1)  (Wash.)  Whether  a  national  bank  is 
liable  as  custodian  of  a  will  for  failure  to  de- 
liver it  is  a  federal  question. — Myers  v.  Eix- 
change  Nat  Bank,  IM  P.  861. 

nr.  courts  of  umxted  or  infs- 

BIOB  jurisdiction. 

4s>t85  (Colo.)  Suit  to  set  aside  divorce  de««« 
is  not  divorce  suit  and  an  appectl  therein  i« 
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gOTcraed  by  Rer.  St  1908,  |  1636,  as  to  ap- 
peals in  general,  and  not  by  Sess.  Laws  1916, 
p.  206,  i  12,  as  to  appeals  in  divorce  actions.— 
Boyd  T.  Boyd.  164  P.  703. 
®s>l85  (Or.)  An  order  of  the  county  court  re- 
jecting a  claim  against  a  spendthrift's  estate 
IS  appealable  in  view  of  L.  O,  L.  S  Wo.— In  re 
Barker,  164  V.  382. 

Under  L.  O.  U  §  559,  the  circuit  court  may 
enter  judgnipiit  for  claimant  on  appeal  from  an 
order  of  county  court  rejecting  claim  against 
estate  of  spendthrift. — Id. 
$=3 1 85  (Or.)  L.  O.  L.  §  654,  requiring  filing  of 
transcript  within  30  days  after  perfectiM  ap- 
peal, is  mandatory  and  jurisdictional. — In  re 
Ryan's  Estate,  1G4  P.  o86. 

Where  on  appeal  from  county  to  circuit  court 
transcript  is  not  filed,  as  required  by  h.  O.  L. 
8  554.  within  30  days  from  perfechng  appeal, 
the  circuit  court  has  no  power  to  order  that  the 
transcript  be  filed  as  of  a  date  within  the  ex- 
pired 36  days.— Id. 

An  appeal  from  the  county  to  the  circuit 
court  having  been  dismissed  for  failure  to  file 
transcript  in  time,  the  circuit  court  could  not, 
at  a  Bubseqaent  term,  without  showing  of  ap- 
pellant's mistake,  inadvertence,  or  excusable 
neglect,  reinstate  the  cause  for  triaL — Id. 

VI.   C01TBT8   OF  APPEIXATXi  JVBIS- 
DICTIOM. 

(B)  Courts  of  Partlcnlar  State*. 

®s>2l2  (Cal.App.)  In  action  at  law  wherein 
amount  of  demand  was  less  than  $2,000,  appeal 
should  have  been  taken  to  Disti-ict  Conrt  of 
Appeal.— Pierce  v.  employers'  Indemnity  Exi^., 
164  P.  408. 

Const,  art.  6,  ft  4,  gives  Supreme  Court  to 
which  appeal  has  been  wrongly  taken  jurisdic- 
tion to  make  no  orders  except  an  order  of  traneh 
fer  to  the  proper  court.- Id. 

COVENANTS. 

See  Injunction,  ^s92;  Vendor  and  Parchaser, 
«s>92.   . 

n.  CONSTBUOTION  ANB  OPEBA- 
TIOW. 

(B)  COTeaants  at  Title. 

€s»47  (Kan.)  In  general  warranty  deed  of  lots 
fronting  on  streets  in  an  addition,  "according 
to  the  recorded  plat  thereof,"  the  grantor,  by 
such  reference,  did  not  represent  or  guarantee 
the  courses,  distances,  measurements,  or  quan- 
tity of  lots  to  be'  as  8«t  forth  in  plat— -Fitzpat- 
rick  T.  Crowther,  164  P.  300. 

IV.  AOTIOXS  FOB  BBEACH. 

«=>I08(1)  (Wash.)  Where  a  vendor  agreed  to 
^xwecute  or  def«id  any  suit  necessary  to  vest 
title  in  the  purchaser,  tno  purchaser,  who  had  a 
substantial  interest  in  the  property,  was  not  de- 
linquent in  not  returning  the  evidences  of  title. 
to  tl^  vendor  so  he  covOd  defend  such  a  suit 
in  his  own  name,  where  no-  request  for  the  re- 
turn was  made. — Tanasse  Land  Co.  T.  Hewitt, 
164  P.  196. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  4=3094;'  Crtmhia}  Iaw, 
«=>758;    Witnesses,  «=»36O-406. 

CRIMINAL  LAW. 

See  Assault  and  Battery,' «6s>78;  Bail;  Bni- 
glary:  Contempt:  Paise  Pretenses  t  Highways, 
'43^186;  Homicide;  Indictment  and  Iaf*rma- 
tion;  IntoxicatingXrlquorg,  €c=>132-289;  Jury, 
€=>21,  23:  Larceny;  I>ewdnes8;  Obstructing 
Justice;   Rittpe. 


I.  HATUBE  AID  BLEMBBTS   OF 

OBUCE  ABiP  PEFEBSBB 

DT  OEBEBAXb 

«=»t5  (Okl.Cr.App.)  Vnder  Const  art  5,  |  54. 
statutes  rei)ealing  penalties  for  offenses  operate 
prospectively,  and  are  applicable  only  to  offenses 
committed  after  the  statute  became  effective. — 
Penn  v.  State,  164  P.  992. 

VTX.  FOBMEB  JEOPABDT. 

$=>I92  ((3olo.)  Under  the  express  provisions  of 
Rev.  St  1908,  |  1907,  defendants  discharged 
upon  the  charge  of  illegally  seUing  intoxicating 
liquors  cannot  be  placed  in  jeopardy  a  second 
time  upon  the  state  successfully  prosecuting  ■ 
writ  of  error  from  such  discharge. — People  ▼. 
Denver  Athletic  Club,  164  P.  115& 
«=>202(1)  (Colo.)  Where  defendant  was  acquit- 
ted' of  charge  of  having  had  sexual  intercoarse 
with  female  under  18,  acquittal  was  a  bar  to 
subsequent   prosecution   for  nonaui>port  of  the 

firl  and  her  illegitimate  child.— Roil  v.  People, 
64  P.  315. 

IX.  ABBAIONMEKT  ABB  PI.EAS.  AHS 

BOLLE  PBOSEQin  OB  BIBCOB. 

TINUABCE. 

4=»293  (Colo.)  Demurrer  to  the  plea  of  autre- 
fois acquit  admits  the  facts  set  np  in  the  plea. 
— Reil  V.  People,  164  P.  315. 
4=9294  (Colo.)  In  prosecution  for  nonsupport 
of  illegitimate  child  and  its  mother,  where  de- 
fendant pleaded  autrefois  acquit  Because  he 
had  been  acquitted  in  prosecution  for  having  had 
intercourse  with  girl  under  18.  if  acquittal  waa 
oo  ground  that  she  was  over  18,  matter  should 
have  been  set  np  by  state's  answer  to  plea. — 
ReU  T.  People,  164  P.  315. 

X.  BVIBEBOX:. 

(C)   other  Ofreaaes,  aad  Ckaraeter  of  A*- 
eased. 

4s9369(^  (Okl.  Cr.  App.)  In  prosecution  for 
statutory  rape,  evidence  of  sexual  intercourse 
between  prosecutrix  and  defendant  subseqneiit 
to  the  act  upon  which  prosecution  is  based  is 
admissible  to  show  the  intimate  relation  of  th^ 
parties,  and  to  corroborate  ultimate  fact  to  be 
proven.— Penn  v.  State,  164  P.  992. 
4=>369(15)  (Utah)  In  prosecution  for  robbery, 
lettera  which  there  was  evidence  to  show  de- 
fendant wrote  and  which  referred  to  another 
robbery,  but  indicated  that  it  was  committed 
by  same  person  as  committed  robbery  in  ques- 
tion, are  admissible  to  identify  defendant  mm 
guilty  party.- State  v.  Martin,  i&i  P.  500. 
4=>370  (Ariz.)  In  prosecution  for  illegal  sale  of 
intoxicants  by  employ^  of  defendant  evidence 
of  other  sales  by  employ6  before  and  after  sale 
charged,  h«id  properly  admitted  to  show  kaowt 
edffi,  etc.of  defendant— Elliott  v.  State,  164  P. 
1179. 

In  prosecution  for  sale  of  intoxicants  by  em- 
ployS  of  defendant,  althon^h  conviction  could 
not  be  had  upon  other  sales,  evidence  of  other 
sales  not  personally  made  by  defendant  heU 
competent ;  it  bein?  reasonable  inference  that  if 
liquor  was  frequently  sold  at  his  place  he  muat 
have  known  or  it. — Id. 

4=>37 1  (10)  (Wash.)  In  prosecution  of  phyadcian 
for  having  issued  prescription  for  whisky  with- 
out reason  to  helienre  that  person  to  whom  it 
was  issued,  was  sick,  testimony  as  to  prescrip- 
tions other  than  that  on  which  charge  was 
laid  was  admissible. — City  of  Seattle  v.  Hewet- 
son,  164  P.  234. 

(B)  Best  aad   Secondary   aad  De^aastr^ 
tive  BTideaoe. 


4=9402(1)  (Wash.)  Where  eCkrt  by  meaas  at 
subpoena  duces  tecum  had  been  made  to  have 
record  book  of  drug  store  and  its  prescriptian 
file  brought  into  court  in  prosecution  for  liav- 
ing  issued  prescription  without  reason  to  be- 
lieve that  person-  to  whom  itvina  iaanediiraa 
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si«k,  ete.i  oral  testimony  as  to  it's  c<»tetit8  was 
admissible.— City  of  Seattle  ^.  Hewetson,  164 
P.  234. 

€=»404(4)  (Okl.i3rjl!H>.)  In  prosecution  for  sell- 
ing whisky,  a  certain  pint  of  whisky  which 
prosecuting  witness  identified  as  that  bought 
from  defendant,  and  which  sheriff  testified  was 
the  whisky  he  got  from  prosecuting  witness, 
-was  sufflciently  identified  to  authorize  its  ad- 
mission in  evidence.— Coilingwood  v.  State,  164 
P.  1154. 

'<S=3404(5)  (Utah)  State  can  introduce  letters 
which  it  isas  .shown  without  dispute  defendant 
had  written,  to  be  used  by  experts  as  standards 
of  comiiarison  with  disputed  handwriting.— State 
V.  Martin,  164  P.  500. 

(B")  AdmlaalmMt    De«Iaratl*ttS(    and    H«a»- 
■»T. 

^=»406(1)  (Cal.App.)  Where  there  was  ample 
evidence  that  a  crime  had  been  oommitted,  ad- 
missions and  confessions  of  defendant  made 
-voluntarily  htld  properly  received  in  evidence. 
—Peojrie  V.  Searle,  164  P.  819. 
«s>4t9,  420(8)  (Mont.)  SherifTs  testimony  that 
9ome  person  ttated  <to  bim,  but  not  in  defend- 
ant's presence,  tbat  defendant  claimed  to  own. 
-stolen  property,  is  inadmissible  as .  hearsay. — 
State  v.  Brodock,  164  P.  658, 

'  (6)   AetB  '  and   Declarations    of    C«naplra- 
tora   and  Codefendanta. 

«s>424(3)  (OH.  Or.  App.)  Contradictory  state- 
ments bycodefendant  after  the  crime,  not  shown 
to  h«ve  been  tnade  in  the  prpsence  Or  hearing 
of  a  defendant  separately  tried,  are  not  original 
evidence  against  latter. — Thomas  v.  State,  164 
P.  995. 

(J)  TcjsUmOBr  of   Aeoompltoea   and   Code- 
fendanta. 

«s>508(l)  (Idaho)  When  the  requirement  as  to 
corroboration  of  accomplice  testimony  has  been 
met,  it  may  become  of  the  utmost  importance  in 
.aecuring  a  just  enforcement  of  the  law.— State 
V.  Smith,  164  P.  519. 

«=95ll(l)  (Okl.Cr.App.)  It  is  not  essential 
that  corroborating  evidence  shall  cover  every 
material  point  in  accomplice's  testimony,  or 
be  alone  au£Bcient  to  warrant  a  conviction. — 
Moody  v.  State,  164  P.  676. 
'®=>5II(2)  (Idaho)  A  conviction  cannot  be  sus- 
tained on  the  uncorroborated  testimony  of  an 
accomplice,  though  it  is  only  necessary  that  it 
be  corroborated  on  some  material  fact  which  in 
itself  and  unaided  by  accomplice's  testimony 
tends  to  connect  accused  with  the  offense. — State 
v.  Smith,  164  P.  519. 

4t»5ll(2)  (Okl.Cr.App.)  Evidence  corrobora- 
tive of  an  accomplice  need  not  directly  connect 
.the  defendant  with  the  commission  of  the 
crime :  it  is  sufficient  if  it  tends  to  do  so. — 
Moody  v.  State,  164  P.  676. 

If  accomplice  is  corroborated  as  to  material 
facts  by  independent  evidence  connecting  de- 
fendant with  crime,  the  jury  may  infer  that 
he  speaks  the  truth  as  to  all,  thongb  corrob- 
-oration  most  show  more  than  mere  commis- 
'Sion  of  offense  of  the  circumstances  thereof. 
-Id. 

«=95ll(3)  (Okl.Cr.App.)  Evidence  corroborat- 
ing an  accomplice  and  tending  to  connect  de- 
fendant with  the  commission  of  the  crime  may 
be  circumstantial  only.— Moody  v.  State,  164  P. 
676. 

(M)  'Welsht  and  SnffloIenoT. 
!«=s>56l(l)  (Okl.Cr.App.)  The  state  must  wtab- 
Ush  guilt  beyond  a  reasonable  doubt.— Lancestn: 
v.  State,  164  P.  1152. 

XH.   IBZAIh 

(4)  Prelinlatiry  Prooeedlnsa. 

.«s»622(l)  (Idalio).  Under  Bev.  Codes,  {  7860, 
•8  amended  by  ^ws  1911,'  c.  112,  the  granting 


or  refusal  of  a  separate  trial  rests  in  the  4!a- 
cretion  of  the  trial  eotirt.— State  v.  Smith,  164 
P.  519. 

«=>628(t9  (0!(10r.App.)  Where  county  attor-  • 
ney,  after  trial  began,  showed  that  he  had 
learned  of  another  witness  whom  be  did  not 
know  of  before,  leave  to  indorse  name  of  such 
witness  on  information  and  to  permit  bim  to 
testify  may  be  granted  by  court  in,  its  discre- 
tion.—Waller  V.  State,  164  P.  1151. 
■8=»629  (Okl.Cr.App.)  Under  Const  art.  2,  g 
20,  accused  in  capital  case  need  not  demand  list 
of  .witnesses  to  be  used  by  state  in'  chief,  and 
trial  court  cannot  force  him  to  trial  until  he 
waives  sucli  demand,  or  it  has  been  complied 
with.— Spess  v.  State,  164  P.  131. 

(B)  Coiirae  %nd  Coadnet  of  Trial   tn  Cen- 
tral.   ...  «  ' 

«=»636(5)  (CaLApp.)  While  defendant  had  right 
to  be  present  when  jury-  visited  prer^iaes,  held, 
that  he  waived  right  by  stipulation  of  counsel 
that  no  ona  need  acco'mpanv  Jury  except  sheriff. 
—People  V.  Searie,  164  P.  819. 

<0  B«ee|»tlon  of  Bvlden«e. 

®=>673(3)  (Okl.Or.App.)  TYhere,  contradictory 
statements  made  by  codefendant'after  the  crime, 
out  of  the  presence  or  liearing  of  defendant 
-separately  tried,  relate  to  material  matters 
and  a  pitoper  foundation  "is  laidj  they  may  be 
shown  only  ta  'affect  witness!  credibility,  and..it 
is  the  court's  duty  to  so  instruct. — Thomas  v. 
SUte,  164  P.  995. 

(E)  A.r8;aaienta  and  Condnof  of  Connael. 

9=3730(1)  (Kan.)  Misconduct  of  counsel  in 
presence  of  jury,  where  court  immediately  di- 
rects jury  to  disregard  such  misconduct,  will 
not  cause  reversal  of  judgment,  unless  it  ap- 
pears that,  the  misconduct  was  such  that  it 
could  not  be  so  cured  by  court — State  v.  Mc- 
Lemore,  164  P.  161. 

^)    Pr*vln<>*  of  Oonrt    and  Jurjr  ta   Gen- 
eral. 

€=»737(1)  (Okl.Cr.App.)  Questions  of  fact  in- 
volving tne  guilt  or  innocence  of  the  accused 
are  always  for  the  jury. — Horn  v.  State,  164 
P.  683. 

®=>7S8  (Idaho)  Where  only  Issue  was  self-de- 
fense instruction  that  jury  should  not  accept 
defendant's  testimony  blindly,  or  unless  cor- 
roborated, but  might  consider  its  truth,  tak- 
ing into  account  defendant's  interest  as  bear- 
ing on  his  credibility,  was  erroneous. — State  v. 
tiundhigb.  164  P.  690. 

<S=976I(6)  (OkLCrApp.)  An  instruction  on  self- 
defense  held  not  objectionable  as  assuming  th^ 
the  defendant  invited  or  provoked  a  dimcultr 
with  the  deceased. — Bashara  v.  State,  164  P. 
324. 

(CO   JfceeaaltTt  Reqalaltea,   and   Snlltcleaey 
of  Inatrnettona. 

«=»770(2)  (Okl.Cr.App.)  Where  the  evidence  • 
was  circumstantial  and  conflicting,  it  was  er- 
ror to  refuse  to  instruct  on  the  theory  of  the 
defense  which  the  evidence  tended  to  support 
—Crittenden  v.  State,  164  P.  675. 
«=»778^12)  (Idaho)  Instruction  under  Rev. 
Codes,  I  7866,  that  if  state  had  proved  that  de- 
fendant shot  and  killed  deceased,  it  was  incum- 
bent upon  defendant  to  prove  his  plea  of  self- 
defense  by  preponderance  of  the  evidence,  was 
an  erroneous  statement  of  the  law. — State  v, 
Lundhigh,  164  P.  600. 

4s>783(l)  (Aris.>-  In  prosecution  for  illegal  sale 
of  intoxicants  by  employ^  of  defendant,  instruc- 
tion either  as  requested  or  ^s ,  modified  wh^ 
given  held  too  general  to  define  purpose  of  ad- 
mitting evidence  of  other  sales.— Elnott  v. 
State,  164  P.  1179. 
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•=>784(1)  (pkl.Cr.App.)  Where  state's  esse  is 
btmed  wholly  on  circumstantial  evidence,  and 
defendant  shows  facta  tending  to  exonerate  biin 
from  crime,  the  refusal  of  instruction  on  cir- 
cnmatantial  evidence  wa»  error. — Pierson  t. 
State.  164  P.  1005. 

Cs>8U(l)  (OU.Cr.App.)  Instructions  to  the 
jury  must  be  applicable  to  the  case;  the  law  ap- 
plicable being  determined  by  the  accusation  and 
the  evidence  introduced. — Anderson  v.  State, 
164  P.  128. 

®=38I4<19)  (Mont)  In  prosecution  for  grand 
larceny,  where  court  charged,  in  substance.  Rev. 
Codes,  H  8119.  9167,  defining  principal,  and  ad- 
vising jury  that  distinction  betVeen  accessory 
before  fact  and  principal  has  been  abrogated  by 
statute,  neither  of  such  charges  was  improper  as 
implying  Hiat  a  felony  had  b«eii  coakmUted.— . 
State  V.  Wiley,  164  P.  84. 

CB)  Reqaeata  tor   iBBtmetloBa. 

«ss>824(l)  (Qkl.Or.App.)  Where  statute  fixes 
maximum  penalty,  but  omits  a  definite  minimum 
punishment,  an  instruction  practically  in  its 
language,  in  absence  of  ai^  request  for  instruc- 
tion as  to  minimum  term  of  imprisonment,  is  not 
prejudicial  error.— West  v.  State,  164  P.  827. 

<S=3829(1)  (ArizJ)  Refusal  of  inatructioii  held 
not  reversible  error  in  view  of  given  instruction 
to  same  effect— BUiott  v.  SUte,  184  P.  1179. 
«39829(2)  (Okl.Cr.App.)  When  the  instructions 
pr<q>erly  submit  all  the  issues  in  the  case  fairly 
and  impartially,  it  is  not  necessary  to  submit 
additional  req,uested  instructions  emphasizing 
some  peculiar  pKase  of  the  case.— Horn  v.  State, 
164  P.  683. 

4=9829(8)  (Mont.)  In  prosecution  for  grand  lar- 
ceny, court's  refusal  of  instructions  that  fe- 
lonious intent  to  steal  must  have  accompanied 
original  taking,  etc.,  held  not  erroneous;  sub- 
ject having  been  covered.— State  v.  Wiley,  164 
P.  84. 

«=3830  (Okl.Cr.App.)  Where  defendant's  re- 
quested instruction  pertains  to  a  material  issue, 
but  is  not  in  proper  form,  the  court  should 
give  a  correct  instruction  if  it  has  not  otherwise 
instructed  on  such  issue.— Thomas  v.  State,  164 
P.  996. 

(J)    0«ito4r>   Oondaeti    and    D«llb«ratlaaa 
of  Jurr. 

«=3854(2)  (Okl.0r.App.)  Under  Rev.  Laws  1910, 
!  5899,  in  a  capital  case,  and  on  reasonable  re- 

auest  of  counsel  for  the  state  or  for  defendant 
le  jury  should  be  put  in  charge  of  sworn  bailiff 
and  kept  together,  though  the  court  may  permit 
jpry  to  separate  before  final  submission  when 
no  such  request  is  made.— Horn  v.  State,  164  P. 
683. 

«=s>855(2)  (Okl.Cr.App.)  Jurors'  use  of  small 
quantities  of  intoxicants  mixed  with  curative 
arugs  for  medicinal  purposes  when  not  deliberat- 
ing on  verdict  will  not  vitiate  verdict,  where 
they  were  in  no  way  incapacitated  for  proper 
performance  of  their  duties.— Allen  v.  State, 
164  P.  1002. 

«=»863(1)  (Okl.Cr.App.)  Under  Rev.  Laws  1910, 
{  5906,  where  nothing  had  occurred  by  reason  of 
bailiff's  remarks  to  jury  to  prejudice  defendant's 
substantial  rights,  it  was  within  trial  court's 
discretion  to  recall  jury  for  additional  instruc- 
tions, or  to  correct  those  given ;  d^endant  being 
present— Moody  v.  State,  164  P.  676. 

(L)  Waltre*  aad  Correction  of  IrrtmmlmH- 
tiea  and  Brrora. 

4=^002  (Idaho)  Where  counsel  for  accused,  at 
time  of  giving  of  an  instruction,  states  that  it 
is  satisfactory,  he  cannot  on  appeal  from  an  ad- 
verse decision  complain  that  his  rights  were  not 
protected  thereby.— State  t.  Smith,  164  P.  518. 


ZXn.  MOTXOHS  FOR   KBW   TBXAL 
AND  IH  ABBEST. 

18=3913(1)  (CaLApp.)  In  view  of  Pen.  Code.  H 
1191,  1202,  in  a  prosecution  for  embeslement 
where,  after  verdict  of  gniUy,  plaintiff  made  oral 
application  for  release  on  probation,  and  time 
for  hearing  this  application  and  for  pro- 
nouncing judgment  was  extended  several  timn. 
and  probation  was  finally  denied  and  judgment 
entered  33  days  after  date  of  conviction,  defend- 
ant was  entitled  to  a  new  triaL— People  v. 
Gilbreth,  164  P.  18. 

<8=»925i/2(l)  (Okl.Cr.App.)  Under  Eer.  Laws 
1910,  {  5937,  it  is  ground  for  new  trial  for  the 
jury  to  receive  evidence  out  of  court,  such  as 
part  of  written  evidence  at  preliminary  exami- 
natioB,  whidi.was  not  iatroduoed  at  the  trial 
and  which  is  damaging  to  defendant — Thomaa 
V.  Sute,  164  P.  995. 

^=>92M{4i  (OkLCrApp.)  That  jiirora  were 
permittee  to  have  local  newspapers  containing 
statements  of  other  homicides,  where  all  refer- 
ences to  the  one  on  trial  were  cut  out  was  not 
reversible  error.— AUen  v.  State,  164  P.  10(12. 
«=»938(4)  (Okl.Cr.App.)  The  overruling  of  a 
motion  for  a  new  trial,  based  on  newly  dis- 
covered evidence  of  a  witnew  who  testified  at 
the  trial,  which  by  due  diligence  could  have  been 
elicited  at  that  time,'  ia  not  error.— Penn  v. 
State,  164  P.  992. 

«=>939(1)  (Utah)  Evidence  held  to  ertablish 
that  accused  was  reasonaUiy  diligent  in  prepar- 
ing for  trial,  where  he  was  without  funds  and 
important  witnesses  lived  several  hundred  miles 
distant,  and  did  not  appeal  though  subpcEnas 
were  given  to  sheriff. — State  v.  Williams,  164  P. 
253. 

«=»94l(l)  (Utah)  Where  evidence  bar^  sn» 
tained  a  conviction  for  larceny  of  horses,  the 
trial  court  abused  its  discretion  in  denying  a 
new  trial  motion,  largely  based  on  cnmulatire 
affidavits,  showing  that  the  man  from  whom  be 
had  innocently  secured  them  really  existed, 
which  the  sheriff  had  testified  was  not  a  fact- 
State  V.  WiUiams,  164  P.  253. 

«=>943  (Cal.App.)  Refusal  to  grant  a  new  trial 
was  proper  where  the  alleged  newly  discovered 
evidence  would  merely  contradict  statements  of 
«ertain  witnesses.- People  v.  Tip  Sing,  164  P. 
806. 

ZV.  APFEAI.  ABn>  ERROR  AlTD 
CERTIORARI. 

(B)     Preaentation  and  Reaer-ratloa  la  I<ow> 
er  Coart  of  Oronnda  of  Review. 

«=9|036(2)  (Cal.App.)  Under  circumstances,  AeM 
prejudicial  error  could  not  be  predicated  on 
cross-examination  of  defendant's  character  wit- 
nesses, there  having  been  no  objection  or  as- 
signment of  misconduct  and  no  request  for  ad- 
monition or  instruction  to  disregard. — People  v. 
Fodera,  164  P.  22. 

«=»I036(4)  (Wash.)  Claim  that  oral  teatimany 
as  to  contents  of  dru^  store's  record  book  and 
prescription  file  was  madmissible  because  sec- 
ondary and  because  no  proper  foundation  was 
laid,  should  have  been  pointed  out  to  trial  court 
—City  of  Seattle  v.  Hewetson,  164  P.  234. 

«=>I037(2)  (Cal.App.)  Defendant  not  having 
moved  to  strike  out,  nor  requested  instruction 
to  disregard,  cannot  predicate  prejudicial  er- 
ror on  asking  of  improper  question  by  district 
attorney  answered  in  the  negative. — People  T. 
Fodera,  164  P.  22. 

^=3 1 038(1)  (Okl.Cr.App.)  Where  no  objection  it 
made  and  exception  <akea  .  to  an  instruction 
when  given  and  it  is  partly  erroneous  the  giv- 
ing of  it  is  not  reversible  error,  unless  some 
constitutional  or  express  statutory  right  of  de- 
fendant is  invaded.— Bashara  t.  State^  164  P. 
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<C)   Proeeedtaara    for    TntsBfvr    ot'  Otarn^, 
and  Blfeet  Tbereof. 

^3(084  (Okl.Cr.App.)  Where  trial  court  fixes 
amount  of  defendant  B  bail  bond  as  a  Bupersedeas 
CD  appeal,  it  must  fix  time  within  which  bond 
■hall  be  given  and  error  filed;  otherwise  the  ap- 
peal bond  will  not  be  effective  as  a  supersedeas. 
—Ex  parte  Burton,  164  F.  135. 

(1»  Record   and   Proce*dlav>  Hot  ta  Ree> 
ord. 

«=>  1 086(14)  (Mont.)  Under  Rev.  Codes,  I  9271. 
subd.  4,  prohibiting  reversals  for  errors  in  in- 
structions not  excepted  to  before  charge  is  given, 
refusal  of  requested  instructions  cannot  be  re- 
viewed where  record  does  not  show  proceedings 
when  instructions  were  settled.— State  v.  Bro- 
dock,  164  P.  658. 

«=»(  092(8)  (Utah)  The  district  court  loses  jn- 
risdiction  to  settle  and  allow  bill  ot  exceptions 
not  served  and,  allowed  within  time  fixed  by  stat- 
ute or  within  extension  of  that  time  on  proper 
application.— State  v.  Martin,  164  P.  600. 
«=>I092(9)  (Utah)  Under  C!omp.  Laws  1907.  { 
4946,  and  section  3286,  district  courts  ma^,  lor 
cause  shown,  extend  time  for  settling  bill  in 
case  extension  Is  applied  for  within  Slvday  pe- 
riod, or  at  any  time  before  previous  extensicHi 
has  expired.— State  v.  Martin,  164  P.  500. 
<S=>illl(l)  (OkLCr.App.)  Where  county  attor- 
ney's argument  is  not  take»  down  in  •borthaiid 
and  embodied  in  the  record  in  full,  and  dispute 
arises  as  to  what  he  said,  the  court  is  bound  by 
court's  finding  in  tbe  record  as  to  what  occur- 
red.—Moody  V.  State,  164  P.  676. 
«=>lll5(l)(0kl.  Or.  App.)  Under  Procedure 
Criminal  Rev.  Laws  1910,  f  5878,  when  two  or 
more  are  jointly  prosecuted  for  a  misdemeanor, 
the  discretion  of  the  court  in  granting  or  re- 
fusal of  a  severance  is  reviewable  if  case-made 
in  bill  of  exceptions  sh^ws  application  setting 
out  snflSdent  grounds.- Murphy  v.  State,  164  P. 
1000. 

«x»ri20(3)  (Okl.Or.App.)  Where  court  refuses 
to  permit  question  to  be  answered,  the  record 
must  show  what  the  answer  would  have  beea,  so 
that  appellate  court  can  determine  whether  it 
was  material  and  whether  defendant  was  in- 
jured by  its  exclusion. — Collingwood  v.  State, 
164  P.  1154. 

(B)  AaaisaaieBt  ot  Brrors  aad  Brleta. 

«S3II29(1)  (Idaho)  Under  Bev.  Codes,  i  7946, 
written  charges  requested  by  either  state  or  de- 
fendant are  deemed  excepted  to,  and  Supreme 
Court  may  examine  them  whether  assigned  as 
error  in  appellant's  brief  or  not.— iitate  v.  liu&d- 
Ugb,  164  P.  690. 

(F)   Dlsialaaal,    Heartas,    aad    Rehearing. 

«s>l  131(4)  (Cido.)  Under  Bev.  St.  1908,  i  1097, 
a  writ  at  error  hj  state  to  review  a  judgment 
dismissing  prosecution  for  selling  intoxicating 
li<]uors  at  a  club  will  be  dismissed,  where  con- 
stitutional prohibition  amendment  renders  ques- 
tion moot.— People  v.  Denver  Athletic  Olub, 
164  P.  1158. 

ce>  RCTiew. 

«s»  1134(3)  (Utah)  Notwithstanding  Comp.  Laws 
1907,  I  4916,  as  amended  by  Laws  1915,  c.  113, 
Supreme  Court  cannot  review  matters  consider- 
ed oy  trial  court  in  imposing  sentence,  though 
his  remarks  indicated  that  be  considered  mat- 
ters krought  out  in  another  trial.— State  v.  Mar- 
tin. 164  P.  600. 

«=>II4I(2)'  (OM.0r.App.)  The  burden  of  show- 
ing error  rests  upon  the  appellant,  and  his  coun- 
sel must  iilearly  point  out  any  error  in  the  in- 
■tructfons  and'  support  them,  with  argument 
and  authority- Penn  v.  State,  164  P.  99^ 
♦=9|  (44(16)  (CaLApp.)  It  will  be  presumed  the 
jury  heeded  admonition   to  disregard   offers  of 


evidence  rejected  and  answers  stricken  dut.— 
People  V.  Fodera,  164  P.  22. 
«=»!  151'  (Cal.App.)  Where  it  does  not  appear 
that  defendant  was  prejudiced  by  refusal  of 
postponement,  and  evidence  amply  sustains  ver- 
dict, conviction  will  be  affirmed. — People  v.  Kit- 
ley,  164  P.  609. 

*=>!  156(4)  (Okl.Cr.App.)  On  a  motion  for  new- 
trial  on  the  ground  that  a  sitting  juror  within 
Bev.  Laws  1910,  {  6858,  was  prejudiced  agsinst 
defendant,  conflicting  evidence  presented  a  ques- 
tion of  fact  for  the  trial  court,  and  its  deter- 
mination in  the  absence  of  anv  abuse  of  its  dis- 
cretion win  not  be  disturbed. — Spradlin  v. 
State,  164  P.  990. 

Whwe  evidence  on  a  motion  for  new  trial 
on  account  of  a  sitting  juror's  actual  bias  with- 
in Rev.  Laws  1910,  I  5858,  is  clear,  and  the 
rebuttal  evidence  is  doubtful  and  evasive,  r^* 
fusal  of  new  trial  amounts  to  an  abuse  of  trial 
court's  discretion  authorizing  reversal  of  a  con- 
viction.— Id. 

<8=»II59(2)  (Okl.Cr.App.)  When  evidence  au- 
thorizes a  legitimate  conclusion  of  guilt,  a  con- 
viction will  not  be  reversed.— Gant  v.  State,  164 
P.  990. 

«=b|I59(2)  (Okl.Cr.App.)  When  the  facta  {wov- 
en warrant  a  conviction,  a  rev«^  will  not  be 
granted  on  the  gsound  that  the  verdict  and  judg- 
ment are  contrary  to  the  evidence. — I4eighbors 
v.  State,  164  P.  1155. 

«=>  11 59 (3),  (CaLApp.). Where  eonffictisg  evi- 
dence Bummntly  supporta  oonvietioa,  the  judg- 
ment will  not  be  disturbed.— People  v.  Yip  Sing, 
164  P.  806. 

«s»l  159(3)  (Mont.)  Vettliet  cannot  be  reversed 
where  evidence  is  conflicting.— State  v.  Brodoek, 
164  P.  658. 

«=>>  159(3)  (Okl.Cr.App.)  Where  there  is  a  con- 
flict between  evidence  tor  state  and  that  for 
defendant,  and  state's  evidence  justifies  a  con- 
viction, it  will  not  be  reversed.— Womack  v. 
State,  164  P.  477. 

<e=>ll59(3)  (Okl.Cr.App.)  When  the  record  dis- 
closes facts  sufficient  either  to  warrant  an  ac- 
quittal or  to  support  a  conviction,  only  errors  of 
law  will  be  reviewed. — Horn  v.  State,  184  P. 
683. 

«=>li59(3)  (Okl.Cr.App.)  Verdict  on  conflicting 
evidence  will  not  be  interfered  with  on  ground 
that  evidence  is  insufficient,  where  there  is 
competent  evidence  from  whi^  jury  could  ra- 
tionally find  defendant's  guilt. — Homas  v. 
State,  164  P.  996. 

«=»  1 1 62  (Okl.Gr.App.)  Where  state's  evidence 
overwhelmingly  establishes  the  guilt  of  accused 
and  his  testimony  is  insufficient  to  justify  the 
criminal  conduct  complained  of,  only  funda- 
mental error  will  be  considered.— Lemley  v. 
State,  164  P.  1162. 

<3=>II63(3)  (Okl.Or.App.)  Before  a  conviction 
on  competent  and  credible  evidence  can  be  re- 
versed for  refusal  to  permit  an  impeaching  wit- 
ness to  adBwer,  defendant  must  affirmatively 
show  that  he  has  been  prejudiced  by  the  court's 
action.— Collingwood  v.  State,  164  P.  1154. 
€=>!  I66'/2(1)  (Ariz.)  In  prosecution  for  sale  of 
intoxicanta,  refusal  to  excuse  jury  during  ex- 
amination of  spectator  who  had  sent  a  glass 
looking  like  whisky,  but  was  ginger  ale,  to  de- 
fendant during  trial  for  admitted  purpose  of  in- 
fluencing jury  for  d^endant,  AeM  not  reversible 
error.— Elliott  v.  State,  164  P.  1179. 
4=3|l66'/2(6)  (Idaho)  Where  accused  has  coun- 
sel and  exerdses  the  right  to  challenge  jurors, 
court's  omission  to  inform  him  that,  if  he  in- 
tends to  challenge  a  juror,  he  must  do  so  before 
jury  is  sworn,  is  not  prejudicial  error.— State 
V.  Smith.  164  P.  619. 

«s9ll6a(2)  (Cal-&pp.)  Where  the  prosecuting 
witness'  story  lay  near  the  border  line  of  in- 
credibility, any  error  in  admitting  or  rejecting 
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material  evidence  is  prejudidal  error.— People 
V.  Prietz.  164  P.  13. 

^91169(1)  (Kan.)  Where  evidence  iy  aidmitted 
to  contradict  statement  of  witness  on  cross-ex- 
amination on  an  immaterial  collateral  matter, 
judgment  will  not  be  revereed  where  the  evi- 
dence could  not  have  produced  prejudicial  effect 
on  jury.— State  v.  McLemore,  164  P.  161. 
«s>ll69(2)  (Kan.)  Where  there  is  no  question 
as  to  identity  of  assailant,  or  that  he  was  pres- 
ent at  time  and  place  of  alleged  assault,  no  re- 
versible error  was  committed  by  permitting  par- 
ty to  whom  complaint  was  made  to  testffy  as 
to  name  of  assailant— State  v.  McLemore,  164 
P.  161. 

«=9ll69<2)  (Mont.)  Where  defendant  in  larceny 
trial  claimed  property  taken  belonged  to  him, 
admission  of  hearsay  evidence  that  defendant 
bad  made  fmch  claim  was  harmless  error.— -iState 
V.  Brodoek,  164  P.  668. 

9=o\  f70'/2(5)  (Oal.App.')  TTnder  circumstances, 
held  prejudicial  error  conld  not  be  predicated  on 
crOBS-ezamination  of  defendant's  character  wit- 
nesses.—People  V.  Fodera,  164  P.  22. 
®^l'i70'/2(S)  (Kan.)  In  prosecution  for  rape, 
erroneous  refusal  to  permit  cross-examination 
of  person  assaulted  as  to  whetbier°she  contracted 
with  attorneys  to  bring  action  for  damages  will 
not  cause  reversal  of  convictien-  where  it  does 
not  app<^ar  that  its  exclusion  was  harmful.— 
State  v.-McLemore,  164  P.  161. 
«»l  l7«Va(8)  (Okl.Op.App.).  Conviction  will  not 
be  reversed  for  refusal '  to  permit  farther  cross- 
ecamination  of  an  accomplice,  ^^-here  full  op- 
portunity was  given  for  cross  and  recross  exam- 
ination, imd  tt  is  not  sbb^n  thitt  any  new  or 
material  matter  is  to  i)e  inqnired  into. — Moody 
V.  State,  164  P.  6T6. 

«=>!  171(1)  (Okl.Or.Api>.)  Oonntjr  attorney's  re- 
marks in  argument  vrill  be  considered  in  refer- 
ence to  evidence,  and,  to  constitute  reversible 
error,  any  Impropriety  must  be  such  as  may 
have  improperly  influenced  the  verdict — ^AUen  v. 
State,  164  P.  1002. 

<3=»ri7l(5)  (Okl.Cr.App.)  Tb  constitute  reversi- 
ble error  tne  argument  complained  of  mast 
amount  to  a  comment  on  defendant's  failure  to 
testify  in  his  own  behalf,  and  county  attorney's 
argument  in  reply  to  argument  for  defendant  on 
same  lines  is  not  ground  fop  reversal. — Moody 
V.  State,  164  P.  676. 

Q=>II72(1)  (Okl.Cr.App.)  Mere  assertions  of  er- 
ror contained  in  the  brief  cannot  be  considered, 
unless  it  appears  to  court  that  there  has  been  a 
probable  miscarriage  of  justice  and  defendant's 
substantial  rights  have  been  injuriously  affect- 
ed by  instructions  given. — Prain  v.  State,  164  P. 
992. 

«=»t  172(2)  (CaLApp.)  Although  it  is  the  prov- 
ince of  the  court  to  determine  whether  a  con- 
fession should  be  received  in  ievidence, ,  an  in- 
struction that  jury  should  disregard  confession 
if  not  voluntarily  made  is  without  prejudice  to 
one  indicted  for  burglary.- People  v.  Sweetman, 
104  V.  627. 

Conceding  that  there  was  no  occasion  for  the 
instruction  and  no  evidence  showing  that  ac- 
cused had  stolen  property  in  his  possession,  an 
instruction  with  reference  to  possession  by  de- 
fendant of  stolen  property  unexplained  and  the 
effect  of  such  proof  held  without  prejudice  to  de- 
fendant charged  with  burglary.— Id. 
€=»II73(4)  (Ariz.)  In  prosecution  for  sale  of 
intoxicants  by  employ^  of  defendant,  assuming 
that  defendant's  place  was  making  it  business  to 
sell  liquor,  modification  of  instruction  regarding 
purpose  of  evidence  of  other  sales,  held  not 
prejudicial.— Elliott  v.  State,  164  P,  1179. 

€=»II74@)  (Qkl.Cr.App.)  That  juror  in  violar 
tion  of  Rev.  liaws  IBlO,  H  5SS)9,  5900,  5937, 
casually  spoke  to  sheriff  passing  through  court- 
room while  jury  were  deliberating,  held  harm- 
less error.— Allen  ▼.  SUte,  164  P.  1002, 


OB)  DatecmtMitiom     mm*     DUyostUom     of 
C*va«. . 

^s>l  182  (Axis.)  Where  accaa«d  sabmitted  cmnac 

on  judgment  nil  forming  transcript  on  appeal 
with  no  record  of  evidence,  made  no  appearance 
by  argument  or  brief,  the  judgment  will  be  af- 
firrtied,  where  it  does  not  appear  that  any  sub- 
stantial right  baa  be«n  denied. — Hammond  v. 
State,  164  P.  31T. 

<859l  186(1)  (OkLCrJ^pp.)  Conviotioit  wiU  not 
be  reversed  for  misdirection  in  instruction  nn- 
less,  after  examination  of  reco^rd,  it  appears  that 
error  has  probably  resulted  in  a  miscarriage  of 
justice  or  denial  of  defendant's  constitntional 
and  statutory   righta— West  v.  Stat*  164  P. 

«=  1186(1)  (Okl.Cr.App.)  Where  defendanfa 
guilt  is  conclusively  established,  ^nd  there  is 
no  reason  to  believe  that  on  a  second  trial  a 
jury  could  properly  reach  any  other  verdict  a 
new  trial  will  not  be  granted  except'  for  funda- 
mental error.— Allen  v.  State,  164  P.  1002. 
<S=>  1 1 86(1)  (Utah)  Trial  judge's  consideration 
of  facts  brought  out  by  another  trial  in  sentenc- 
ing defendant  is  not  even  irregularity  which  au- 
thorizes Supreme  Court  to  set  aside  sentence 
and  remand  defendant  for  'resentence. — State  T. 
Martin,  164  P.  500. 

CROPS. 

See  Chattel  Mortgages,  ^asllT;  Landlord' and 
Tenant  «=»322. 

CROSS-EXAMINATION. 

See  E>vidonce,  «=>668;  Witnesses,  •=>274r-2S7, 
372. 

CROSSINGS. 

See  Railroads,  9=>3S7. 

CUMULATIVE  EVIDENCE. 

See  CMminal  Law,  «=»M1 ;  New  Trial,  •s>104. 

CUSTOMS  AND  USAGES. 

^s>B  (Wash.)  No  rights  can  spring  from  a 
custom  that  violates  a  law.— Myers  v.  Exchange 
Nat  Bank,  164  P.  951. 

DAMAGES. 

See  Animals,  4=>100;  False  Imprisonment,  ^9 
36;  Fraud,  «=»58;  Husband  and  Wife,  «=> 
834;  Interest,  ®=>39;  Munidpal  Corpora- 
tions, «=»404;  Sales,  «=9418;  Trover  and 
Gcmver^on,  4=»50. 

m.  OROVlffDS  ASD  SmajECTS  OF 
OOMPZNSATOKT  DAMAOBB. 

(A)  Direct  or  tt^nmot«,  0«BttiiK«Bt.  •* 
Prosvectlve,  Conse«nen«CB  «r  Lobii«s. 

®=>28  (Wash.)  In  a  suit  to  foreclose  pnrchaae- 
money  mortgage  under  agreement  whereby  sell- 
er was  to  improve  certain  streets  in  vicinity  of 
property,  mortgagor  could  not  set  off  rental 
value  of  a  residence  which  he  did  not  build  be- 
cause of  failure  of  the  mortpigee  to  make  con- 
templated improvements. — Boston  Trust  Co.  v. 
EJvelon  Co.,  164  P.  606. 

€=937  (Wash.)  Damages  to  business  aa  audi. 
particularly  when  measured  in  terms  of  profita. 
are  not  recoverable  in  an  action  for  perstmal 
injuries,  where  the  business  involves  substantial 
investment  of  capital  and  the  time  and  aervioea 
of  p^intiS's  wire.— Singer-  v.  Martiii«  164  P. 
1106. 

CB)   A.KKr*vation,  "Hltlsatlon,   Ktafl  Red«9- 
ti«n  of  Vomtti 

«;962(2)  (WasL)  Defendant,  though  liable  Cor 
injuries  from  undue  violence  where  plaintiff  at- 
tempted to  prevent  him  frcHU  taking  possession 
of  .automobile,  held  not  lialde  for  cggnivftioB 
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thereof  by  plaintUTs  sabsMtient  Toluntary  acts. 
— Geiasler  v.  Geisslep,  164  P.  746. 
4=»64  (Kan.]f  Under  sectioii  5  of  federal  Em- 
ployers' Liability  Act  of  April  22,  1908,  htld, 
that  railroad,  sued  thereunder  for  injury  to 
an  employ^,  may  not  set  off  against  the  judg- 
ment the  amount  owing  sach  employ^  under  con- 
tract for  insurance  not  releanng  it  from  liability 
for  injury  to  employ^  by  its  negligence. — Mc- 
Adow  T.  Kansas  City  Western  By.  Co.,  164  P. 
177. 

(O)  iBMreat,  Ooata,  aad  Bxpenaes  of  Utl- 
aratlon. 

®=372  (Kan.)  Where  city  obtained  judgment 
against  one  partner  and  judf^ent  applying  upon 
hi8  indebtedness  a  claim  which  city  owed  nim 
personally,  and  where  other  partner  and  surety 
defending  subsequent  action  were  given  credit 
tor  amount  of  such  claim,  judgment  against 
them  for  reasonable  costs,  attorney's  fees,  and 
expenses  was  proper.— City  of  Topeka  v.  Brooks, 
164  P.  285. 

V.   EX£BfFZJVRT   DAMAGES. 

•3»89(2)  (Okl.)  In  action  for  failure  to  pay  for 
construction  work,  plaintiff  cannot  recover  ex- 
emplary damages,  attorney's  fees,  and  interest 
on  money  borrowed  aa  result  of  breach,  as  such 
elements  of  damage  are  too  remote,  and  the  ac- 
tion is  not  for  breach  of  obligation  not  arising  on 
contract  within  Kev,  Laws  1910,  |  2851.— Trus- 
tees of  Horton'a  Estate  v.  Sberwin,  164  P.  460. 
«s>9l(l)  (Okl.)  Under  Rev.  Laws  1910,  f  2851, 
punitive  damages  In  action  for  breach  of  a  non- 
contract  obligation  are  recoverable  in  addition 
to  actual  damages  only  where  defendant  has 
been  gaUty  of  oppreasion,  fraud,  or  malice,  ac- 
tnal  OP  presumed.— Western  Union  Telegraph 
Co.  T.  Catea,  164  P.  779. 

.  To  authorise  recovery  of  punitive  damages  in 
tort  evidence  must  show  some  oppresaion, 
traod,  or  malice. — Id. 

VI.  MEASUBB  OF  DAMAGES. 

(C)  'Brekck  at  Contraet. 

;«s»l20(l)  (OkL)  Under  B^v.  Lows  1910,  f 
^352,  measure  of  damages  for  breach  of  a  (Con- 
tract, except  where  expressly  provided  for,  is 
amount  whidi  will  compensate  injured  party 
for  all  detriment  proximately  caused  thereby,  or 
which  in  ordinary  course  would  be  likely  to  re- 
sult therefrom.— Trustees  of  Hortdn's  Estate  v. 
Sberwin,  164  P.  469. 

Vn.  IXADEQTJATE   AITD   EXCESSIVE 
DAMAGES. 

«=»l3r(l)  (Wash.)  Verdict  of  $1,312.81  held, 
not  excessive  where  a  bullet  was  removed  from 
pkiintifTs  leg,  numerous  nerves  were  injured, 
ahe  was  in  the  hospital  for  IS  days,  and  onable 
for  over  9  weeks  to  follow  her  occupation  of 
waitress.— Crose  v.  John,  164  P.  941j 
«s»l  32(12)  (CaL)  In  suit  by  husband  for  loas 
of  wife's  services,  and  by  wife  for  personal 
injuries,  verdict  of  $22,500  held  not  excessive. — 
Meek  v.  Pacific  Electric  Ry.  Co.,  164  P.  1117. 

Vm.   PX.EADING,  EVIDENCE,  AITD 
ASSESSMENT. 

(A)  Pleattlnv. 
«s>l53  (Cal.App.)  Complaint  alleging  in  getttt- 
al  terms  injuries  suffered  by  employ^,  concluding 
with  the  prayer'  Uk  aspedflc  amount  of  dam- 
atea,  was  oat  insuScient  for  failing  to  allege  in 
the  body  of  the  complaint  the  specific  damage 
suffered.— Abalas  v.  Consolidated  Const.  Co., 
164  P.  19. 

«=s>l60  (Ala.App.)  Complaint  alleging  that 
plaintiff  "expended  mnch  for  medicines  aiid 
treatment  and  employment  of  physicians,"  in  the 
absence  of  dcmarror,  was  sufficient  to  justify 


proof  of  exact  amennt  ezpnidcd  for  care  and 
nursing.- Abalas  v.  Consolidated  Const.  Co.,  164 
P.  19. 

(B)  Bvldenoe. 

«=9l72(l)  (Wash.)  In  action  for  injuries  in 
collision  to  passenger  in  jitney  bus,  held,  that 
it  was  competent  to  show  character  and  magni- 
tude of  plaintiff's  business,  capital,  assistance, 
and  profits  as  circumstances  for  jury's  consider- 
ation in  determining  value  of  plaintiff's  Iors  of 
his  own  services. — Singer  v.  Martin,  164  P. 
1106. 

<8=>I8S(1)  (Wash.)  Evidence  Aet«t  to  show  that 
defendant'a  violence  towards  plaintiff  did  not 
cauae  injuries  justifying  verdict  in  excess  of 
$750.— Geissler  ▼.  Oeissler,  164  P.  746. 
«sal86  (Oal.)  Uncontradicted  evidence  that  ii 
wife  lost  an  arm  above  the  elbow,  that  she  had 
been  in  sound  health,  and  did  the  housework, 
but  that  her  injuries  were  permanent,  and  pre- 
vented her  from  performing  her  usual  duties, 
and  that  her  nervous  system  was  seriously  tm- 
paired,  and  that  the  expectation  of  life  of  both 
tEe  plaintiffs  was  up^ards_  of  80  years,  is  a 
sufficient  showing  upon  which  the  jury  is  au- 
thorized to  find  the  value  of  the  services, — 
Meek  v.  Pacific  Electric  Ry.  Co.,  164  P.  1117; 
®=9l87  (Okl.)  Where  plaintiff's  right  arm,  side, 
and  leg  were  injured  and  partly  paralyzed,  and 
he  stated  effect  of  his  injuries  as  to  disabling 
him  from  manual  lahor,  jury  might  judge  extent 
of  his  permanent  disability,  and  .testimony  of 
physicians  thereon  was  not  necessary  to  his  re- 
covery therefor.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  CantreU,.  164  P.  110. 

(C)  FrooeedInK*  (or  AaacMnnent. 

<e=9200(6)  (Okl.}  Where  plaintiff  exhibits  part 
of  his  body  to  jury  and  to  physicians  called  by 
him  to  testify  as  to  extent  of  injuries,  and  of* 
fers  to  submit  to  examination  by  any  physicians 
named  by  conrtr  other  than  defendant's  physi- 
dnna,  refusal  to  require  him  to  submit  to  .exam- 
ination by  defendant'a  phyaiciana  was  not  error. 
—Oklahoma  Ry.  Co.  v.  Thomas,  164  P.  120. 
«=s>2l6(l)  (Cal.)  In  suit  by  husband  and  wife 
for  injuries  to  the  ^ife,  an  instruction  that  in 
fixing  the  damages  the  jury  should  fix  flie 
amount  in  each  separate  matter  irrespective  of 
the  amount  of  the  other,  and  should  not  con- 
sider whether  the  total  Bm>unt  awarded  is  large 
or  small,  was  not  efroheous. — Meek  v.  Pacific 
Baectric  Ry.  Co.,  164  P.  1117. 
cS=>2l6(7)  (Utah)  Instruction  on  measure  of 
damages  held  not  to  leave  the  recovery  for  fu- 
ture pain  and  suffering  open-  to  mere  conjec- 
ture and  possibility,  but  to  limit  such  riirht  to 
evidenoe.— Dimmick  v.  Utah  Fuel  Co.,  164  P. 
872. 

®s>2l6(8)  (Wash.)  In  action  for  injuries  in 
collision  to  passenger  in  jitney  bus,  complaint 
held  not  to  allege  i;pjury  to  business  as  such 
so  as  to  warrant  an  instruction,  thereon.— 
Singer  v.  MarUn,  164  P.  1105. 

DAMS. 

See  Waters  and  Water  Courses,  •s>ie0,  177. 

DEATH. 

See  Deeds,  «s>61;  Explosives,  «s>8;  Homicide, 
«=3208;  Judgment,  <3=»12. 

I.  EVIDENCE   Of'deA^H  AND   OF 
SUAViyOBBHIF. 

®=»2(1)  (Kan.)'  The  unexplained  absence  of  an 
insured  for  more  than  12  years  without  any 
showing  that  nothing' had  been  heard  frora  him 
since  his  disappearance,  or  any  showing  that 
any  effort  bad  been  made  to  ascertain  his  where^ 
abouts,  was  not  sufficient  to  prove  his  death.— < 
Mackie  v.  Orand  Lodge  A.  O.  U.  W.  of  Kansas, 
164  P.  263. 
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n.   ACTIONS  FOR  OAXianfO  DEATH. 

(A)   Rtcht  of  Aetlon  sbA  Defeaaea. 

«=33l(3)  (Or.)  AdminiBtrator  of  employ^  kffled 
at  work,  haviiu;  no  kin  as  named  in  Employers' 
Liability  Act,  f  4,  held  entitled  to  recover  under 
L.  O.  L.  !  380,  as  to  actions  for  wrongful  death. 
— Hawkins  v.  Anderson  &  Crowe,  164  P.  6S6. 

DEBTOR  AND  CREDITOR. 

Seo    Bankruptcy;      EVaudulent     Conveyances; 
Subrofatioii. 

DECEDENTS. 

See  Descent  and  DiBtribution;    Ezecuton  and 
Administrators. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Criminal  Law,  «s>4ai;   EvideDC^  4=9272; 
Homicide,  «»200-215. 

DEDICATION. 

X.  XATtnUB  AND   BEQVXBITBS. 

■^sal  (Or.)  Common-law  dedications  may  be  el- 
Uier  express  or  implied. — McCoy  v.  Thompson, 
164  P.  589. 


.  >I5  (Or.)  The  dedicator's  intent  in  statutory 
dedications  is  generally  shown  by  the  plat  and 
writing.— McCoy  ▼.  Thompson,  164  P.  689. 

In  common-law  dedications,  the  dedicator's 
intent  is  gathered  from  his  acta  and  conduct  and 
what  he  said  in  making  the  dedicatirai. — Id. 

'^=319(5)  (Or.)  A  landowner's  action  in  flHng  a 
plat  containing  the  words,  "street  forty  ft. 
wide."  and -selling  lots  according  to  such  plat, 
constitates  a  completed  dedication. — McCoy  t. 
Thompson,  164  P.  589. 

9=920(5)  (Cal.)  Where  one  owning  strip  of  land 
along  beach  allowed  property  owners  in  vicinity 
to  use  beadi  as  road  according  to  custom  of 
■country,  there  was  no  dedication  of  highway.— 
People  V.  Rindge,  164  P.  638. 

9=328  (Or.)  An  unsuccessful  attempt  at  statu- 
tory dedication  of  a  street,  if  followed  by  sales 
aocordiDE  to  the  plat,  may  result  in  a  completed 
common-law  dedicatitm. — McCoy  v,  Thompson, 
164  P.  589. 

9b>3I  (Or.)  Neither  a  formal  acceptance  by  the 
county  nor  the  immediate  opening  and  improve- 
ment of  a  street  is  essential  to  an  irrevocable 
■dedipation.— McCoy  v.  Thompson,  164  P.  689. 

9=>35(^  (Colo.)  A  bridge  over  defendant's 
canal  in  a  vacated  highway,  with  a  short  road 
therefrom  over  its  land,  used  by  its  tenants  and 
a  few  others,  built  and  maintained  by  defendant 
for  eight  yearsi,  did  not  become  a  highwajr,  as 
regards  defendant's  duty  to  continue  minte- 
nance  of  bridge;  the  county  commissioners  hav- 
ing expressly  declared  it  should  not  be  a  public 
highway.— Harding  ▼.  Nopth  Pondre  Irr.  Co., 
164  P..  1156. 

H.   OPEBATION  AND  EFFECI. 

9s»46  (Or.)  A  completed  street  dedication  hinds 
the  dedicator's  successors  in  interest — McCoy  v. 
Thompson,  164  P.  689, 

«s>5l  (Or.)  Ilie  intent  to  dedicate  a  street 
40  feet  wide  is  clearly  indicated  where  the  plat 
contains  the  words,  "street  forty  ft  wide.'^— Mc- 
Coy V.  Thompson,  164  P.  589. 

®=>54  (Or.)  A  statutory  dedication  generally  op- 
erates as  a  grant  by  the  statute's  «•«'•'"», — ^Mc- 
Coy V.  Thoovson.  184  P.  088. 


DEEDS. 

See  Oancdlatloa  «f  Instruments;  Covenants; 
F^udulent  Conveyancos;  Infants,  ^931; 
Mortgages;   Beformation  ot  Instramwifs. 

X.  BEQUISI'nSB  AND  VAXSOTTT. 

(A)  Watar*  aad  ■•■•atlala  of  CoaToyaao- 

es  IB  Senersl. 

«=39  (Kan.)  Under  Gen.  St.  1015,  i  2062,  one 
may  convey  an  interest  in  land  to  take  effect  in 
the  future.— Brown  v,  Paul.  164  P.  288. 

(B)  Form    and    Contenta    of    Inatrvaaoata. 

9^40  (Kan.)  Where  general  deed  conveyed  lots 
described  by  numbers  and  as  frontine  on  oer^ 
tain  streets  in  an  addition,  recorded  plat  of  the 
addition  became  a  part  of  the  deed  in  aid  of  the 
description,  as  if  reference  to  it  was  followed 
by  words,  "according  to  the  recorded  plat  thaw- 
(^"— Fitq>atridc  v.  Crowther,  164  P.  800. 

(D)  DellvcTT* 

<e=»56(2)  (CaL)  Delivery  of  a  deed  Is  not  ef- 
fected by  mere  manual  tradition  thereof.  nnleH 
accompanied  with  intent  that  the  deed  siiall  be- 
come operative  as  such;  that  is,  that  it  siiall 
presently  pass  title  without  reservation  of  any 
right  of  revocation  or  recall.— Hefner  t.  Sealey, 
164  P.  898. 

That  the  grantor  stated  that  her  pnrpose  was 
to  avoid  the  necessity  ot  administration  is  not 
necessarily  inamsistent  with  an  intent  to  pres- 
ently and  irrevocably  pass  title. — Id. 
9=s56(4)  (CaL)  Save  under  exceptional  cir- 
cumstances, transfer  of  property  by  deed  ne- 
cessitates a  delivery  of  tiie  deed  to  tenninsts 
grantor's  titie,  and  where  deed  remains  In 
grantor's  possession  to  be  delivered  after 
death,  it  is  void.— Fisher  t.  OUver,  164  P.  800. 
«S96I  (Oal.)  VaUdity  of  a  deed  deposited  with 
third  person  to  take  effect  at  grantor's  death 
requires  absolute  delivery  beyond  power  of  re- 
call—Fisher  T.  OUver,  164  P.  800. 
«=>6e  (CaL)  Whether  the  reqniidte  intent  for 
delivery  of  a  deed  existed  is  a  question  of  fact 
for  the  trial  court  or  jury. — Hdner  ▼.  Sealey, 
164  P.  808. 

m.  OONSTKVOTXON  AND  OPERA. 
TXON. 

OB)  Propertjr  Con-veyoA. 

9=»II2(2)  (CaI.App.)  Description  in  a  deed  t« 
plaintiff,  referring  to  recorded  map,  but  misstat- 
ing location  of  map,  in  record  book,  fteid  suffi- 
cient—Prouty  V.  Rogers,  164  P.  901. 

(O)  Batatos  (uad  lateroata  Orcsto4. 

9=»I33(1)  (Kan.)  Under  a  warranty  deed  to  the 
grantor's  son  for  life,  and  to  his  wife  jointly 
while  she  remained  his  wife  or  widow,  and  on 
hiA  death  without  issue  and  her  remarriage  to 
go  to  the  son's  legal  hdrs,  the  children  were 
mere  heirs  apparent  with  no  vested  interest  or 
remainder.— Brown  v.  Paul,  164  P.  288. 
ig::»l36  (Kan.)  Under  deed  to  grantor's  son  for 
life  and  to  his  wife  jointly  while  his  wife  or 
widow,  and  on  his  death  without  issue  and  her 
remarriage  title  to  go  to  the  son's  legal  heirs, 
the  wife  was  a  joint  tenant  tor  life  during  wife- 
hood or  widowhood.— Brown  ▼.  PauL  164  P. 
288. 

(■)  CoBditloBB  and  Reatviettoaa. 

«s>l50  (Cal.App.)  Provisions  in  deed  forfdt" 
ing  land  if  premises  are  uised  for  sale  of  intox- 
icants, where  made  to  secure  to  vendor  a  mo- 
nopoly of  such  business,  are  void. — Southern 
Pac.  R.  Go.  V.  BloisdelL  164  P.  804. 

The  fact  that  a  vendor'  prohibited  sale  of  in- 
toKieants  on  all  parcels  of  land  conveyed  under 
penalty  of  forfeiture  does  not  imply  that  he 
was  contemidating  a  monopoly  of  the  busineaa 
— Id. 
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4=al66  (Cal.App.)  Where  purchaser  was  about 
to  breach  contract  restricting  sale  of  intoxi- 
cants and  paid  balance  on  purchase  price  be- 
fore same  was  due,  vendor's  return  of  money 
was  not  such  repudiation  as  would  prohibit  en- 
forcement of  forfeiture.— Southern  Pac.  R.  Co. 
T.  Blaisdell,  164  P.  804. 

4=^175  (Cal.App.)  A  vendor  was  not  estopped 
from  enforcicg  forfeiture  for  breach  of  con- 
tract restricting  sale  of  intoxicants  on  the  land 
because  it  accepted  payment  in  ignorance  of  vi- 
olations.—Southern  Pac.  iR.  Co.  v.  Blaisdell, 
164  P.  805. 

XV.  PZ.EAI>IMa   AND   EVISENOE. 

4=9200  (Cal.)  While  after  parting  with  title 
grantor  will  not  be  permitted  to  disparage  the 
title  which  he  has  conveyed,  where  the  issue  is 
whether  there  was  a  delivery,  evidence  of  his 
statements  and  acts  after  delivery  are  admissi- 
ble.—Fisher  V.  OUver,  164  P.  800. 
«=a208(l)  (Cal.)  Evidence  held  to  support  a 
finding  of  delivery  of  deed.— Hefner  v.  Sealey, 
164  P.   898. 

«==>208(2)  (Cal.)  Evidence  showing  that  de- 
ceased made  deed  to  sister  and  told  her  the 
property  was  hers,  but  retained  possession  of 
the  deed  until  he  died,  held  insufficient  to  es- 
tablish valid  delivery.— Fisher  v.  Oliver,  164  P. 
800. 

4=3211(1)  (Kan.)  Evidence  held  to  sustain  trial 
court's  findings  that  deceased,  who  conveyed 
his  real  property  to  defendants,  was  mentally 
incompetent  and  incapable  of  making  the  con- 
veyances at  the  time  of  their  execution  and 
delivery. — Bruington  v.  Wagoner,  164  P.  1057. 

DEFAULT. 

See  Judgment,  <3=>13&-174. 

DELEGATION  OF  POWER. 

See  Constitutional  Taw,  4=>60;  Intoxicating 
Liquors,  4=3ll;  Licenses,  ®s>6. 

DELIVERY. 

See  Carriers,  <S=3l74;  Deeds,  <8=>56-e6,  200, 
208;  Sales,  4=>150;  Telegraphs  and  Tele- 
phones, 4==>54. 

DEMAND. 

See  Jury,  «»25;  Trover  and  Conversion,  «=»». 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  4=>404. 

DEMURRER. 

See  Criminal  Law,  «=>293;   Pleading,  «=9l95, 

DEPARTURE. 

See  Pleading,  «=>180. 

DEPOSITIONS. 

See  Mandamus,  4=»40. 

<S=»I9  (Wash.)  Under  Rem.  Code  1916,  {  1240, 
since  there  is  a  choice  of  modes  for  examination 
in  taking  depositions  and  the  rights  of  the  par- 
ties are  equal,  the  duty  of  determinin)?  the 
mode  devolves  upon  the  court. — State  v.  Tfiruax. 
164  P.  597. 

^s>2A  (Wash.)  ^-en  where  statutes  permit  an 
oral  examination  under  a  conimimion,  that 
method  is  not  favored,  and  will  be  allowed  only 
in  clear  cases  of  necessity. — State  v.  Truax.  164 
P.  597. 

«=>57  (CaLApp.)  Under  Code  av.  Proc.  1 1986. 
subsec.  3,  a  subpoena  issued  upon  order  of  court. 


requiring  attendance  of  witness  before  commis- 
sioner to  give  deposition,  has  same  territorial 
force  and  effect  as  subpoena  issued,  re<]uiring  at- 
tendance before  court,  and  may  require  attend- 
ance of  witness  though  he  resides  outside  coun- 
ty but  within  60-miIe  limit. — Merrill  v.  Superior 
Court  of  City  and  County  of  San  Francisco, 
164  P.  340. 

«=»7r  (Cal.App.)  Under  Code  Civ.  Proc.  f 
1901,  superior  court  cannot  punish  witness  for 
contempt  in  disobeying  subpoena  issued  to  re- 
quire him  to  appear  before  commissioner  for 
taking  of  his  deposition  without  hearing  first 
upon  notice,  and  refusal  to  obey  order  -then 
issued. — Merrill  v.  Superior  Court  of  City  and 
County  of  San  Francisco,  164  P.  340. 
4=>8I  (Cal.App.)  Where  deposition  taken  out 
of  state  on  commission  did  not  have  attached 
seal  of  court,  as  required  by  Code  Civ.  Proc. 
§  2024,  so  that  court  granted  motion  to  sup- 

gress  it,  but,  on  learning  witness  was  now  in 
outh  America,  and  that  to  have  deposition 
taken  again  would  cause  an  Indefinite  delay, 
coust  properly  granted  motion  to  amend  by  af- 
fixing its  setQ.- Marvin  v.  Eng-Skell  Co.,  164 
P.  332. 

DEPOSITS. 

See  Banks  and  Banking,  4=:>154;  Landlord  and 
Tenant,  «=>184. 

DEPUTIES. 

See  Sheriffs  and  Constables,  4=>18,  22,  100. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Husband 
and  Wife,  «S9274;  Taxation,  «s>862-880; 
Wills. 

X.  KATURE  AND  001TRSE  IN  OEN- 
EKAI.. 

^95  (Cal.)  Law  of  decedent's  domicile  controls 
disposition  of  his  personal  property,  where  law 
at  location  of  property  is  not  in  conflict. — Mc- 
Dougald  V,  LiUenthal,  164  P.  387. 

n.  PERSONS  ENTITLED  AND  THEIR 

RESPECTIVE  SHARES. 

(A)   Helra  knd  Next  of  Kin. 

«=>34  (Cal.)  Under  Civ.  Code,  I  1386,  subd.  2, 
providing  issue  (>f  deceased  brothers  and  sisters 
take  by  descent  in  certain  cases,  and  subdivision 
4,  giving  entire  estate  to  surviving  spouse  if  de- 
cedent does  not  leave  certain  enumerated  rela- 
tives, including,  as  now  amended  the  issue  of  de- 
ceased brothers  and  sisters,  such  issue  now  take 
by  descent.— In  re  Jepson's  Estate,  164  P.  1. 

(B)    SnrTlvlns  Hiuband  or  'Wife. 

«=»52(2)  (Wash.)  Wife  who  in  good  faith  mar- 
ried husband  knowing  he  had  been  divorced  but 
not  knowing  laws  prohibited  his  remarriage 
within  six  months,  held  entitied  to  half  proper- 
ty acquired  by  their  joint  efforts  though  mar- 
riage was  void. — In  re  Brenchley'a  Estate,  164 
P.  913. 

DETECTIVES. 

4=>3  (Colo.)  Employer  of  detective  agency  may 
sue  for  breach  of  a  bond  given  pursuant  to  Rev. 
St.  1008,  g  2088.— South  western.  Surety  Ins.  Co. 
V.  MUIer,  164  P.  507. 

In  view  of  Kev.  St.  1908,  i  2086,  held,  that 
recovery  could  be  had  on  bond  given  by  detec- 
tive agency  pursuant  to  such  section  for  fraud 
committed  in  connection  with  contract  for  com- 
pensation.— Id. 

Detective  agency  may  violate  the  provisions  of 
a  bond  given  pursuant  to  Rev.  St.  1908,  |  2088, 
without  being  guilty  of  oppression  or  compound- 
ing a  felony.— Id. 

Complaint  in  action  on  bond  executed  by  de- 
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tective  agency  h^d  sufficient  as  against  euret; 
under  Mills'  Ann.  Code,  {  49— Id. 

Where  detective  agency  defrauded  patron,  her 
measure  of  damages  is  such  sum  as  will  fairly 
compensate  her  for  loss  suffered. — Id. 

DETiNgE. 

See  ReideTin. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  «=»997;   Trial,  «=5>177. 

DIRECTORS. 

See  Oorporations,  ^=>298,  306. 

DISBARMENT. 

See  Attorney  and  Client,  4=952. 

DISCHARGE. 

See  Accord  and  Satisfaction ;  Compromise  and 
Settlement:  Principal  and  Surety,  4=>104- 
128;  Release. 

DISCOVERY. 

See  Damages,  ®=»206. 

n.  imSEK  STATVTORT  PROVI- 
SIONS. 

(B)  Frodactlon    and    Inapectlon    of    Wrlt- 
laK*  and  of  Other  Matt«ra. 

4=9 1 07  (Or.)  Unsworn  statement  of  counsel  of 
neglect  or  refusal  of  defendants  to  obey  an 
order  to  allow  inspection  of  writing  is  not  the 
requisite  preliminary  proof  thereof  to  make 
available  the  presumption,  under  L.  O.  L.  (  533, 
that  the  writing  is  as  alleged  by  plaintiff.— Ore- 
gon Art  Tile  Co.  v.  Hegele,  164  P.  548. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  4=9946-984;  Certiorari, 
4=>9;  Continuance;  Criminal  Law,  4=>1151, 
1156;  Judgment,  «=»139;  New  Trial,  «=»6; 
Pleading,  4=9236;  Prohibition,  4=^4;  Re- 
ceivers, 4=98. 

DISCRIMINATION. 

See  Carriers,  4=9l3,  32. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  4=»773,  780-802;  CosU, 
4=9232;   Criminal  Law,  4=91131. 

I.  VOLUNTARY. 

4=926  (Ariz.)  Actions  of  tort  being  in  their  na- 
ture joint  and  several,  plaintiff  therein  may,  at 
any  stage,  enter  a  nolle  prosequi,  dismiss,  or  dis- 
continue as  to  part  of  the  defendants  without 
discharging  the  rest. — Lally  v.  Cash,  164  P.  443. 

n.  INVOI.VNTABT. 

4=»60(3)  <Cal.)  Code  Civ.  Proc.  J  683,  aa  to 
dismissal  for  want  of  prosecution,  held  inopera- 
tive pending  an  appeal  from  judgment  for  plain- 
tiff, although  trial  court  attempted  to  vacate 
judfgment  pending  appeaL — Kinard  t.  Jordan, 
164  P.  894. 

DISORDERLY  HOUSE. 

See  Evidence,  4=9322. 

DISSOLUTION. 

See  Corporations,  4=9630,  691. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  4=91171. 


DISTRICTS. 

See  Drains,  4=9l4,  18 ;  Municipal  Corporatioiis, 
4=>450. 

DITCHES. 

See  Drains;    Waters  and  Water  Courses,  4^ 
244 

DIVORCE. 

See  Courts,  4=>185. 

m.  DEFENSES. 

4=954  (Wash.)  Where  husband  inflicted  severe 
physical  punishment  on  wife,  she  abandoned  him 
of  right  when  his  employer  forced  him  to.  leave 
place  at  which  they  boui  lived,  wife  owtinning 
in  employment,  and  such  abandonment  did  not  de- 
prive her  of  her  right  to  divorce  for  husband's 
cruelty.— Stolz  v.  Stolss,  164  P.  920. 

rV.  JintlSDICTION,     pkoceesinos, 
ANB  BEUEF. 

(D)  Bvldeaee. 

4=9 1 24  (Xev.)  Evidence  in  a  suit  for  divorce 
held  sufficient  to  establish  plaintiff's  bona  fide 
residence  within  the  state,  though  she  admitted 
she  was  living  at  a  hotel  and  owned  no  proper- 
ty within  the  state.— Merritt  v.  Merritt,  164  P. 
644. 

^9 1 31  (Wash.)  In  an  action  for  divorce,  evi- 
dence held  sufficient  to  entitle  wife  to  divorce 
on  ground  of  nonsupport.— Snyder  v.  Snyder, 
164  P.  209. 

(G)  Appeal. 

4=>  184(10)  (Wash.)  Where  appellate  court 
cannot  say  that  evidence  in  divorce  does  not 
preponderate  in  support  of  the  trial  court's 
conclusion,  and  there  is  no  question  ot  law  in- 
volved, the  decree  will  be  affirmed. — Hayes  v. 
Hayes,  164  P.  740. 

V.  AIJUONT,  AIXOWANOES,  AND 
disposition  of  PROPERTT. 

®=>2I0  (Idaho)  In  view  of  Rev.  Codes,  H 
2662,  2673.  an  order  for  alimony  and  suit  mon- 
ey cannot  be  made  in  an  original  proceeding  in 
Supremo  Court  instituted  for  the  purpose  ot 
prohibiting  a  trial  judge  from  exceeding  his 
powers  in  a  divorce  action.— In  re  Callahan. 
164  P.  356. 

4=9214(4)  (Idaho)  Under  Rev.  Codes,  f  3S94, 
as  amended  by  Laws  1911,  c.  206,  a  motion  for 
alimony  and  suit  money  in  an  action  for  di- 
vorce must  be  heard  in  the  county  or  district 
in  wbicU  the  action  is  pending.— In  re  Callahan, 
164  P.  356. 

®=>249(1)  (Nev.)  The  power  of  the  court  given 
by  Rev.  Laws,  {  5841,  to  make  such  disposition 
of  the  property  of  the  parties  as  shall  be  just 
and  equitable  in  granting  a  decree  of  divorce, 
is, limited  by  Const  art.  4,  {  31,  St.  1864-65. 
c.  76,  and  St.  1873,  c.  119,  determining  the 
property  rights  of  husband  and  wife. — Walker 
V.  Walker,  164  P.  653. 

Notwithstanding  Rev.  I^aws.  {  2172,  either 
spouse  can,  under  section  2173,  acquire  an  in- 
terest in  the  separate  property  of  the  other 
which  a  divorce  court  can  protect  under  the 
power  given  by  section  5841. — Id. 

Under  Rev.  Laws,  {  5841,  the  court  in  grant- 
ing a  divorce  to  the  wife  for  the  husband's  mis- 
conduct may  protect  the  husband's  equitable  In- 
terest in  property  settled  on  the  wife  as  her 
separate  estate.— Id. 

4=9249(1)  (Okl.)  Under  Rev.  Laws  1910.  | 
4966,  court  refusing  a  divorce  may  make  such 
order  as  may  be  equitable  for  disposition  of 
property  of  parties  or  either  of  them,  having  re- 
gai-d  to  time  and  manner  of  its  acquisition, 
whichever  holds  title.— Jones  v.  Jones,  164  P. 
463. 

4=>252  (Nev.)  Rev.  Laws,  {  2166,  determines 
the  rights  of  the  parties  to  the  community  prop- 
erty on  dissolution  of  the  marriage,  thoogh  the 
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earlier  statute,  section  5841  empowering  the 
court  to  dispose  of  the  property  on  granbng  a 
divorce,  ha«  not  been  amended  or  repealed  in 
terms.— Walker  v.  Walker,  164  P.  663.  ■ 
4=9252  (Wash.)  Where  custody  of  the  children 
was  allowed  to  the  defendant  wife  who  was 
also  given  a  decree  of  divorce  to  which  she 
was  not  entitled,  she  was  nevertheless  entitled 
to  share  in  the  property,  so  that  she  could 
maintain  the  chiUren.  and  hence  a  division 
was  proper.— McDonall  v.  McDonall,  164  P. 
204. 

4=>252  (Wash.)  Wife,  entitled  to  divorce  from 
her  husband  for  cruel  and  inhuman  treatment 
consisting  of  physical  violence,  is  entitled  to  all 
their  property,  which  does  not  exceed  $460  in 
value.— Stolz  v.  Stolz,  164  P.  920. 
4s»286  (Wash.)  Where  each  spouse  prayed  for 
divorce)  and,  though  the  husband  alone  was 
entitled  to  a  divorce,  the  court  granted  a  di- 
vorce to  each,  the  decree  will  not  be  disturb- 
ed ;  each  party  being  as  effectually  released  by 
the  decree  as  if  it  were  granted  to  the  bas- 
band  alone.— McDonall  v.  McDonall,  164  P. 
204. 

VI.  otrsTODYAinj  strppoBT  or 

CHUiSBEN. 

«S3307  (Cal.App.)  Denial  of  wife's  motion, 
made  after  husband's  judgment  for  divorce,  for 
allowance  for  support  of  minor  child,  wife  hav- 
ing received  $2,000  for  that  purpose  from  her 
husband's  separate  estate  pursuant  to  their 
agreement  before  divorce,  held  not  abuse  of 
discretion.- Rolleri  v.  Roller!,  164  P.  817. 
4=>308  (Wash.)  Where  on  divorce  father  was 
ordered  to  pay  for  maintenance  of  bis  children 
same  monthly  sum  he  bad  been  voluntarily  con- 
tributing, and  it  did  not  appear  that  it  was 
excessive,  no  complaint  can  be  made. — McDon- 
an  V.  McDonall,  164  P.  204. 

Vn.   OPeRATIOH   AND   EFFECT   OF 

DTVOBOE,    AND   RIGHTS   OF 

DIVOBOED  PERSONS. 

«=3322  (Nev.)  Under  Const,  art.  4,  8  31,  St. 
1864-65,  c.  76,  and  St.  1873,  c.  119,  fixing  the 
property  rights  of  husband  and  wife,  the  dis- 
s<rfution  of  the  marriage  does  not  of  itself 
operate  to  change  the  property  rights. — Walker 
V.  Walker.  164  P.  653. 

9=»330  (Nev.)  A  decree  rendered  in  a  foreign 
state  divorcing;  a  wife  has  no  binding  effect  in 
personam  against  her  husband,  who  was  a  non- 
resident of  such  stato  and  owned  no  property 
therein.— Keenan  v.  Kcenan,  164  P.  351. 
<S=933I  (Nev.)  Under  Rev.  Laws,  )  2166,  the 
Nevada  courts  cannot  make  a  division  of  com- 
munity property:  divorce  having  been  granted 
by  the  courts  of  a  foreign  state. — Keenan  v. 
Keenan,  164  P.  351. 

Where  a  wife  procured  a  jbdgment  of  divorce 
in  a  foreign  state  other  than  Nevada,  of  which 
her  husband  was  a  resident,  she  cannot,  on 
ground  of  liberality  of  Nevada  divorce  laws, 
maintain  an  action  for  division  of  commanity 
property  situated  in  Nevada.— Id. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Costs,  <8=>182. 


DOMICILE. 


See  Venue,  4:=>21. 


DOUBLE  TAXATION. 


See  Taxation,  «=>47. 


DRAINS. 

X.  ESTABLISHBIEirr  AKD  MAIN- 
TEIfAlfCK 

<8=s>2(l)  (CaLApp.)  Under  St.  1903,  p.  354,  as 
amended  by  St.  1916,  p.  369,  i  1^,  Inclusion  of 
portion  of  city  of  Long  Beach  in  drainage  dis- 
trlet  held  not  violative  of  provisions  of  charter 
vesting  city  with  control  of  all  uses  of  its 
streets.— Van  de  Water  v.  Pridham,  164  P. 
1136. 

St.  1903,  p.  354,  as  amended  by  St.  1915,  p. 
359,  in  view  of  section  4,  held  not  void  because 
of  failure  to  provide  that  doing  of  work  shall  de- 
pend upon  its  bong  a  public  benefit. — Id. 
«=»2(2)  (CaLApp.)  St  1008,  p.  354,  as  amend- 
ed by  St.  1915,  p.  3S8,  regarding  drainage  dis- 
tricts^ held  not  superseded  by  St.  1915,  p.  1502, 
creatmg  Good  control  district,  etc. — Van  de  Wa- 
ter V.  Pridham,  164  P.  1186. 
«=>I4(3)  (CaLApp.)  Under  St  1903,  p.  354,  as 
amended  by  St  1916,  p.  369,  {  1,  providing  for 
initiation  of  proceedings  for  a  drainage  dis- 
trict, and  section  5,  providing  that  determina- 
tion of  board  shall  be  made  in  writing,  filed  and 
entered  upon  minutes,  board  held  impliedly  au- 
thorized to  deny,  modify,  or  change  petition.— 
Van  de  Water  v.  Pridham,  164  P.  1136. 
4s>l4(3)  (Idaho)  Order  of  court  dedaring  pro- 
posed drainage  district  duly  organized  under 
Laws  1913,  c.  16,  $  4,  is  not  an  appealable  or- 
der under  Rev.  Codes,  §  4800,  because  the  Drain- 
age Act  provides  furuier  hearing,  and  an  ap- 
peal from  order  confirming  r«>ort  of  commis- 
sioners.— In  re  Organization  of  Drainage  Dist 
No.  1  of  Ada  County,  164  P.  1018. 

IiBws  1913,  c.  16,  and  amendments  do  not 
provide  appeal  from  order  of  district  court  de- 
claring a  district  duly  organized  after  first  hear- 
ing on  petition  therefor,  and  such  order  does  not 
finally  adjudicate  rights  involved  in  proceeding 
thereunder. — Id. 

«=3i8  (Cal.App.)  St  1908,  p.  354,  as  amended 
by  St  1915,  p.  359,  U  8b,  8c,  8e,  8g,  in  relati<ni 
to  drainage  districts,  construed  with  reference 
to  PoL  Code,  !  4484,  and  held,  that  it  was  in- 
tent of  Legislature  that  payment  for  work 
should  be  in  bonds  in  a  sum  equal  to  amount  of 
contractor's  bid  plus  sum  advanced  by  him  for 
payment  of  incidental  expenses,  to  be  delivered 
by  treasurer  to  contractor  or  his  assignees, 
while  provision  for  sal")  as  a  means  of  such 
administration  is  incomplete  and  uncertain  as 
to  acts  necessary  to  accomplish  purpose  of  law, 
—Van  de  Water  v.  Pridham,  164  P.  1136. 
®=355  (Idaho)  The  owner  of  a  ditch  constructed 
across  an  established  highway  must  provide  a 
bridge  over  the  intersection  for  the  use  and  bene- 
fit of  the  public— Gooding  Highway  Dist  of 
Gooding  County  v.  Idaho  Irr.  Co.,  164  P.  99. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Intoxicating  liquors,  $=>15,  132. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «s>290,  292. 

DUES. 

See  Insurance,  4=9743. 

DYING  DECLARATIONS. 

See  Homicide.  «=>200-216. 


DYNAMITE. 


See  Rxplosives,  4=38. 
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EARNING  CAPACITY. 

See  DamaKes,  «=9l87. 

EASEMENTS. 

See  Waters  and  Water  Courses,. ^=>166. 

n.  EXTENT  OF  BIGHT,  ITBE,  AND 
OBSTKtrOTION. 

^=942  (N.M.)  Rule  that  grant  of  an  indefinite 
eas'ement  cannot  be  enlarged  beyond  terms 
shown  by  practical  construction  does  not  ap- 
ply, where  findings,  reasonably  construed,  hold 
that  no  practical  construction  was  made  by  the 
parties.— Herbst  v.  Rogers,  164  P.  827. 

ECCENTRICITY. 

See  Wills,  €=>41. 

ELECTIONS. 

See  Constitutional  T^w.  «=s>248,  326 ;  Counties, 
«=3l78;  Municipal  Corporations,  «=9279, 918; 
Statutes,  <&s»79. 

in.  EI.ECTION    DISTRICTS    OB   PRE- 
OINCTS   AITD   OFFICERS. 

®=95(  (Cal.App.)  Where  civil  service  commis- 
sion failed  to  obey  Charter  of  Los  Angeles  Coun- 
ty, art.  9,  i  34,  whereby  it  was  required  to 
prescribe  general  rule  under  which  all  trans- 
fers from  one  position  to  similar  position  in 
same  class  and  grade  should  be  made,  act  of 
commission  in  purporting  to  transfer  a  deputy 
county  clerk  to  ofiice  of  registrar  of  voters  did 
not  vest  him  with  any  title  to  oflSce. — People  v. 
McAleer,  164  P.  425. 

Registrar  of  voters  is  appointive  county  offi- 
cer, and,  office  not  being  in  unclassified  service 
named  in  Charter  of  Los  Angeles  County,  art. 
9,  S  33,  appointment  to  it  must,  as  required  by 
express  provision  of  section  11,  subd.  1,  be  made 
by  board  of  supervisors  from  eligible  civil  serv- 
ice list. — Id. 

Office  of  registrar  of  voters  of  county  of  Los 
Angeles  being  independent  office,  and  being  Speci- 
fied by  charter  as  office  to  be  filled  by  appoint- 
ment to  be  made  by  board  of  supervisors  from 
eligible  list,  it  could  not  be  filled  by  act  of  civil 
service  commission  under  guise  of  transferring 
a   deputy   clerk   thereto.— Id. 

VH.   BAliLOTS. 

9=9 1 77  (Mont)  Notwithstanding  Rev.  Codes,  H 
575,  in  view  of  sections  545,  551,  552,  a  ballot 
not  having  thereon  the  official  stamp  is  to  be 
counted ;  the  stamp  having  been  put  on  the  back 
of  the  stub  at  the  head  of  the  ticket  and  so 
removed  with  it.— Harrington  v.  Crichton,  164  P. 
637. 

X.   CONTESTS. 

i&=»270  (Mont.)  Corrupt  Practices  Act,  H  48, 
49,  authorizing  award  of  attorney's  fees  to  suc- 
cessful party  in  election  contest,  held  valid. — 
Doty  V.  Reece,  164  P.  542. 
«=>307  (Mont.)  Under  Corrupt  Practices  Act, 
ii  48,  49,  in  election  contest,  prevailing  party, 
whether  petitioner  or  respondent,  is  entitled  to 
attorney's  fees  in  addition  to  his  other  costs 
and  disbursements ;  amount  to  be  awarded  rest- 
ing in  discretion  of  court. — Doty  v.  Reece,  >164 
P.  542. 

ELECTRICITY. 

$=»I9(5)  (Kan.)  In  action  for  death  from  con- 
tact with  electric  wires,  refusal  to  set  aside 
finding  that  jury  did  not  know  whether  deceased 
saw  tie  wire  tall  to  the  ground  after  he  saw 
it  burning  in  a  tree,  and  finding  that  be  did  not 
pick  it  up,  after  seeing  it  fall,  as  contrary  to 
the  evidence,  held  proper. — Curtiss  v.  Reaume, 
164  P.  1069. 

€=3 1 9(13)  (Kan.)  In  action  for  death  from  c<m- 
tapt  with  electric  wires,  refusal  of  motion  for 
judgment  for  defendant  on  finding  that  jury  did 


not  know  whether  deceased  saw  wire  fall  after 
he  saw  it  baming  in  a  tree,  and  finding  that 
after  seeing  it  fall  he  did  not  pick  it  up,  held 
not  error.— Curtiss  v.  Beaome,  164  P.  1089. 

ELEVATORS. 

See  Carriers,  <8=>288,  328. 

EMINENT  DOMAIN. 

See  New  Trial,  <8=9l2a 

[.  NATUBE.   EXTENT,   AND   DEtiEOA- 
TION  OF  POWEB. 

^=»28  (Idaho)  Where  water  has  already  been 
appropriated  for  another  inferior  use,  use  for 
superior  purpose  is  subject  to  Const,  art.  1,  { 
14,  regulating  the  taking  of  private  property  for 
public  use. — Basinger  v.  Taylor,  164  P.  522. 
^ss>58  (Kan.)  A  school  board,  acting  under 
Gen.  St.  1915,  {§  9408-9414,  may  condemn 
more  than  IV^  acres  for  a  schoolhouse  site  and 
playgrounds.— Kelson  v.  School  Dist.  Nol  3, 
164  P.  1075. 

m.   FBOCEEDINOS   TO   TAKE   PBOF- 

EBTT  AND  ASSESS  COK- 

FENSATXON. 

1^=167(4)  (Utah)  General  rule  is  that,  where 
statute  prescribes  procedure  or  stejps  to  be  taken 
by  municipal  corporation  in  exercising  right  of 
eminent  domain,  procedure  prescribed  becomes 
matter  of  substance,  and  must  be  strictly  follow- 
ed by  condemncr  as  against  owner. — Town  of 
Tremonton  v.  Johnston,  164  P.  190. 
<8=»I69  (Kan.)  Under  Gen.  St.  1915.  {  9409, 
record  of  school  board  meeting,  showing  order 
describing  land  and  declaring  its  appropriation 
necessary  for  a  schoolhouse  site,  is  sufficient  to 
authorize  condemnation  proceeding,  where  sur- 
vey has  been  made  and  plat  has  been  filed  with 
clerk.— Nelson  v.  School  Dist.  No.  3,  164  P. 
1075. 

Where  a  school  district  In  which  is  sitnated  a 
city  of  the  third  class  has  voted  under  Gen.  St. 
1915,  {  8915,  to  change  its  schoolhouse  site, 
school  board  may  then  proceed  under  sections 
9408-9414  to  condemn  the  new  site.— Id. 
<S=»I69  (Utah)  Despite  Comp.  Laws  1907,  | 
309,  under  section  206x2,  before  town  was  au- 
thorized to  commence  condemnation  proceeding 
to  condemn  spring  and  appropriate  waters,  it 
was  necessary  that  board  of  trustees  adopt  ordi- 
nance or  resolution  declaring  necessity,  to  give 
resident  taxpayers  statutory  opportunity  to  pro- 
test, and  requirement  was  jurisdictional — Town 
of  Tremonton  v.  Johnston,  164  P.  190. 
®=3l70  (Kan.)  Where  land  is  selected  for  a 
schoolhouse  site,  the  school  board  need  not  try 
to  purchase  it  at  a  reasonable  price,  or  procure 
it  by  donatioUj  etc.,  before  instituting  condem- 
nation proceedings,  if  the  owner  refuses  to  con- 
vey gr  donate  it  to  school  district, — ^Nelson  v. 
School  Dist.  No.  3,  164  P.  1075. 
€=9 1 81  (Kan.)  The  notice  provided  by  Gen.  St. 
1915,  i  2192,  binds  the  lessee  of  real  property 
condemned  for  a  railroad  right  of  way,  although 
no  compensation  is  givrai  to  him. — balina.  Nor- 
thern R.  Co.  V.  AlUson,  164  P.  1068. 

A  notice  under  Gen.  St.  1915,  f  2192,  binds 
the  lessee  of  real  property  condemned  for  rail- 
road right  of  way,  though  he  is  in  its  open  and 
notorious  possession. — Id. 

€=>I86  (Kan.)  In  condemning  land  for  a  rail- 
road right  of  way,  the  notice  authorized  by 
Gen.  St  1915,  I  2192,  is  sufficient  even  though 
no  map  or  profile  has  been  filed  or  notice  given 
under  sections  2830,  2331.— Salina  Northern 
R.  Co.  V.  Allison,  164  P.  1068. 
$=9202(1)  (Utah)  In  town's  condemnation  pro- 
ceedings, under  Comp.  Laws  1907,  §  206x2,  to 
condemn  waters  of  spring,  testimony  of  owner, 
on  cross-examination  that  15  years  before  filing 
declaration  of  homestead,  he  had  stated  value 
of  land  and  spring  to  be  much  leas  than  he  tea- 
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tified  thdr  value  to  be  at  trial  was  improperly 
elicited  from  him,  being  too  remote. — Town  of 
Tremonton  v.  Johnston,  184  P.  190. 
«s>224  (Cal.App.)  The  granting  or  denying  of 
new  trial  on  ground  that  evidence  ia  insnfflcient 
to  sustain  verdict,  where  there  is  substantial 
conflict,  rests  fully  in  discretion  of  trial  court. — 
Pacific  Gas  &  Electric  Co.  v.  Rollins,  164  P. 
53. 

In  action  in  eminent  domain,  it  was  within 
trial  court's  diacreticm,  in  considering  motion  for 
new  trial  for  inanfflciency  of  evidence  to  de- 
termine whether  verdict,  in  so  far  as  it  concern- 
ed value  of  property,  was  justified,  or  reascm- 
ably  in  accord  with  evidence. — Id. 

In  action  in  eminent  domain,  court's  action 
in  granting  defendants'  motion  for  new  trial  on 
ground  of  insufflciency  of  evidence  to  sustain 
verdict  as  to  value  of  property  AeW  not  abuse 
of  discretion. — Id. 

4=9255  (Utah)  In  proceedings  to  condemn  land, 
where  no  demurrer  was  interposed  to  complaint, 
and  no  objection  respecting  its  suflSciency  made 
either  before  or  during  trial,  defect  that  com- 
plaint failed  to  state  that  attempted  condemna- 
tion proceedings  were  authorized  as  required  by 
statute,  being  jurisdictional,  was  not  waived.— 
Town  of  Tremonton  v.  Johnston,  164  P.  100. 
4=9262(5)  (Utah)  In  condemnation  proceedings, 
improper  elicitation  of  remote  testimony  of 
owner  of  land  on  cross-examination  held  harm- 
less to  his  substantial  rights. — Town  of  Tremon- 
ton v.  Johnston,  164  P.  190. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Damages,  «=»64;  Death,  4=>31;  Master 
and  Servant,  <e=986.  286,  373-417. 

ENCROACHMENT. 

See  Constitutional  Lew,  4=358,  70. 

ENTIRE  OR  SEVERABLE  CONTRACT. 

See  Sales. 

ENTRY. 

See  Motions,  4=s>56. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  «s>24g. 

EQUITY. 

See  Cancellati(»i  of  Instruments ;  Estoppel,  4=> 
52-119 ;  Fraudulent  Conveyances ;  Injunc- 
tion ;  Interpleader;  Judgment,  <&»407--460; 
Juryj  <S=»13,  14  ;  Partition  ;  Quieting  Title  ; 
Receivers;  Reformation  of  Instruments ;  Set- 
off and  Counterclaim;  Specific  Performance; 
Subrogation ;   Trusts. 

X.  JURISDICTION.  PIUNCIFI.es.  AND 

HAxms. 

<A)   Natnre.    Gronnda,    SnbJcetB.    and     Kx- 
tent  of  Jnrlsdlctlon  Im  Oenernl, 

4=>3  (Aria.)  Where  parties,  with  full  knowl- 
edge of  the  conditions  of  a  contract,  dealing 
at  arm's  length,  fully  perform  it.  equity  will 
not  disturb  the  situation. — McMillon  ,v.  Town 
of  Flagstaff,  164  P.  318. 
4=340  (Or.)  As  a  suit  to  rescind  a  contract 
for  the  purchase  of  a  motor  truck  and  to  can- 
cel a  note  given  on  account  of  purchase  price 
and  recover  damages  was  cognizable  in  equity, 
wlien  it  later  appears  that  note  has  been  nego- 
tiated, unknown  to  plaintiff  when  be  brought 
suit,  equity  will  retain  suit  for  purpose  of 
awarding  money  damages.— Hetrick  v.  Gerling- 
er  Motor  Car  Co.,  164  P.  379. 


n.  I.AOHE8    AND    STALE    DEMANDS. 

4=387(2)  (Wash.)  Where  heirs  brought  an  ac- 
tion to  recover  real  property  within  three  years 
after  becoming  of  age  as  required  by  Rem.  Code 
1915,  g  158,  tne  action  is  not  barred  by  laches, 
since  that  doctrine  will  not  ordinarily  defeat  an 
action  brought  within  the  statutory  period.— 
Eves  V.  Roberts.  164  P.  915. 

Vm.  HEABINO,  BUBBIISSION  OF  IS- 
SUES  TO  JUBT,  AND  BEHEABINO. 

4=>38l  (Idaho)  Where  specific  Interrogatories 
are  submitted  to  a  jury  in  equitable  action, 
their  findings  are  not  binding  on  the  coart. 
which  may  disregard  them  as  clearly  against  the 
evidence,  and  find  the  facts  as  shown  by  the 
evidence  before  it— Reea  v.  Gorham,  164  P.  88. 

X.  DECREE  AND  ENFOROEHENT 
THEREOF. 

4=>427(1)  (Or.)  In  a  suit  to  foreclose  a  mort- 
gage on  land,  averments  of  cross-complaint  held 
sufficient  to  uphold  decree  against  party  who  as- 
sumed mortgage. — Knighton  v.  Chamberlin,  164 
P.  703. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

See  Deeds.  4=361. 

ESTATES. 

See  Descent  and  Distribution;  Kxecntors  and 
Administrators ;  Frauds,  Statute  of,  4=366'; 
Landlord  and  'Tenant;  Tenancy  in  Common; 
Trusts;   Wills. 

ESTOPPEL 

See  Appeal  and  Error,  4=3882;  Corporations, 
4=s>425 ;  Deeds,  4=>175 ;  Insurance,  4=»378- 
300;    Judgment,  ®=»582-707. 

n.  BT  DEED. 

(A)   Creattoa    and    Operation    In    General. 

4=9 1 8  (Wash.)  In  trover  for  conversion  of  a 
bond  against  the  maker  or  one  primarily  liable 
thereon,  he  cannot  question  face  value  of  his 
own  valid  and  subsisting  obligation. — Thompson 
V.  Metropolitan  Bldg.  Co.,  164  P.  222. 

m.  EQUITABLE  E8TOPFEL. 
(A)  Natare  and  Basentlala  In  General. 

4=»52  (Idaho)  An  estoppel  can  never  be  invok* 
ed  in  aid  of  a  contract  which  is  expressly  pro- 
hibited by  a  constitutional  or  statutory  provi- 
sion.— School  Dist.  No.  8,  Twin  Falls  County,  v. 
Twin  Falls  County  Mut.  B"ire  Ins.  Co.,  164  P. 
1174. 

4=362(3)  (Kan.)  County  cannot  be  required  to 
carry  out  void  contract  for',  erection  of  county 
jail  on  the  -ground  of  estoppel  resulting  from 
dealings  of  county  commissioners  with  contrac- 
tor, as  rights  of  public  are  involved. — Eberhardt 
Const.  Co.  v.  Board  of  Com'rs  of  Sedgwick 
County,  164  P.  281. 

4=>62(4)  (Or.)'  Where  a  street  was  located  ac- 
cording to  theory  of  men  who  laid  out  the  town, 
had  been  maintained  for  over  40  years,  and 
sidewalks  and  valuable  improvements  made,  the 
city  is  estopped  from  changing  its  boundaries 
merely  to  attain  mathematical  exactness. — Uart 
V.  City  of  Independence,  164  P.  719. 

(B)   Gronnda  of  Batoppel. 

4=370(3)  (Mont.)  If,  on  face  of  deed  and  mort- 
gage concerning  mining  properties,  the  transac- 
tion clearly  amounted  to  a  mortgage  of  the  prop- 
erties, the  mortgagee  got  no  title  by  failure  of 
the  mortgagor  to  assert  his  rights  in  the  proper- 
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ty  air  sucli,'  beca^ue'  once  a  mortgaze  aiwajs.a 
mortgage.— EUing  v.  Fine,  164  P.  891. 
«=s>74(2)  (Colo.)  In  an  action  to  set  aside  a 
deed  as  in  fraud  of  creditors,  the  grantor  was 
not  estopped  to  show  that  he  owned  a  halt  in- 
terest in  oth?r.  property  because  of  the  more 
fact  that  such  other  property  was  recorded  in 
the  name  of  his  wife.— Ft.  Collins  Nat.  Bank 
V.   Whitton,   164  P.  309. 

«E37S  (Or.)  Where  owner  of- personal  property 
permitted  an  alleged  agent  to  contract  for  ex- 
change of  such  property  for  real  estate,  and 
represent  himself  as  principal  in  the  contract, 
and  as  owner  of  property,  and  to  give  his  per- 
sonal obligation  as  such,  such  owner  was  forever 
barred  from  contradicting  alleged  agent's  mis- 
representations.— Crowder  v.  Yovovich,  164  P. 
.576. 

^s»99  -{WaBh.)  Estoppel  may  be  created  by  si- 
lence, as  well  as  by  spoken  word  or  overt  act- 
Rogers  V.  Reynolds,  164  P.  80. 

(O  Pemona  Afleeted- 

^=»98(2)  (CaLApp.)  Where  corporation  was  es- 
topped to  Ueny  ownership  of  land  which  it  had 
conveyed,  its  officer,  who  received  assignment 
of  original  owner's  contract  to  convey  to  com- 
pany, and  thereafter,  from  owner,  conveyance 
of  land,  was  charged  with  notice  of  all  facts 
on  which  first  grantee  relied  as  against  com- 
pany, and  estoppel  bound  him.— Prouty  v.  Rog- 
ers, 164  P.  901. 

(B)   PleadInK,    BTldanee,    Trial,    and    Re- 
■rivw. 

«=»I07  (Kan.)  Estoppel     must     generally     be 

8 leaded  before  evidence  thereof  is  admissible.— 
[cAdow  V.  Kansas  City  Western  Ry.  Co.,  164 
P.  177. 

«=3|I4  (Wash.)  The  rule  that  estoppel  must  be 
pleaded  does  not  apply  to  laborer's  lien  claim- 
ants, who  did  not  know,  when  the  liens  were 
filed  or  the  action  brought,  that  third  parties, 
against  whom  they  urge  estoppel,  would  claim 
title  to  part  of  the  property.— Rogers  v.  Reyn- 
olds, 164  p.  80. 

«=3ll9  (Wash.)  Estoppel  will  not  be  declared 
as  a  matter  of  law  upon  disputed  facts.— Hae- 
fele  V.  Brackett,  164  P.  244. 

EVIDENCE. 

See  Criminal  Law,  «=>360-561;    Depositions; 

Discovery,  ®=>107 ;    Witnesses. 
For  evidence  as. to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  ^=9673; 

TrW,  <8=»48. 

I.   XUDICIAI.  NO'nOE. 

«=s>5(2)  (Wash.)  It^is  common  knowledge  that 
stocks  of  goods  sola  under  compulsory  process 
issued  out  of  courts  sell  at  a  sacrifice.— Horwitz 
V.  United  States  Fidelity  &  Guaranty  Co.,  164 
P.  77. 

«s>43(2)  (CaLApp.)  On  hearing  of  motion  to 
compel  defendant  to  pay  plaintiff  certain  sums 
for  support  of  illegitimate  child,  and  for  ex- 
penses pending  an  appeal  by  judge  who  tried 
case  on  merits,  the  court  can  take  judicial  no- 
tice of  record  in  the  case.- Schallman  v.  Haas, 
164  P.  336. 

«s»44  (Idaho)  Court  will  take  judicial  notice 
that  disqualification  of  a  judge  nas  ceased  by 
his  nonincumbenc}'  of  office. — Cobum  v.  Thorn- 
ton, 164  P.  1012 ;   Bennett  v.  Same,  Id.  1013. 

n.  PBESUMPTIONa. 

^s»53  (Wash.)  A  "presumption"  is  an  infer- 
ence, affirmative  or  disaffirmative,  of  the  truth 
of  a  proposition  of  fact,  which  is  drawn  by  a 
process  of  reasoning  from  some  one  or  more 


matter  of.  known  facta.- Heidelbacb  r.  Camp- 
beU,  184  P.  247. 

€=s>75  (Ariz.)  In  a  libel  suit,  defendant's  con- 
nection with  the  alleged  libelous  article  not  hav- 
ing been  shown,  no  unfavorable  inferences 
ahould  be  indulged  from  his  failure  to  produce 
it  upon  notice. — Laliy  v.  Cash,  164  P.  443. 
€=376  (Ariz.)  Mere  studied  evasion  of  a  defend- 
ant examined  as  adverse  party  under  Civ.  Code 
1013,  par.  1680,  Keld  not  to  be  substituted  (or 
positive  evidence  of  facts  soaght  to  be  proved 
by  plaintifiF.— Lally  v.  Caah,  164  P.  443. 

tV.   REI.EVANOT.MATEBIAUTY.Ain> 
COMFETEIf  OT  UT  OENEKAI.. 

(A)   Facta  la  laaae  aad  Relevaat  to  laaaeik 

«s»l03  (Wash.)  In  action  against  street  mil- 
road  for  personal  injuries,  question  to  plaintiff 
whether  ne  had  the  money  to  have  operation 
advised  by  physician  performed  was  improper, 
and  should  not  have  been  asked.— KoUmeyer  v. 
Tacoma  By.  &  Power  Co..  164  P.  229. 

(Cl   Slaillar  Faeta  and   Tranaaetions. 

€=s>l35(2)  (Kan.)  When  a  party  is  charged  with 
fraudulent  representations,  similar  representa- 
tions, made  about  the  same  time  to  other  persons, 
may  be  shown  as  bearing  upon  motive,  but  such 
statements  made  by  others  in  the  absence  of  the 
person  charged  are  inconipetent. — Atchison  Sav- 
ings Bank  v.  Potter,  164  P.  149. 
«=>I35(2)  (Utah)  False  representations,  rimilar 
to  those  in  question,  are  admissible  where  intent, 
motive,  or  knowledge  of  their  faUity  by  party 
making  them  is  material,  or  to  prove  a  general 
scheme  to  defraud.— Smith  v.  Gilbert,  164  P. 
1026. 

In  action  on  notes  claimed-  to  have  been  secur- 
ed by  misrepresentation,  testimony  of  others, 
to  whom  plamtiff  made  similar  statements,  that 
they  relied  thereon  was  inadmissible. — Id. 

V.  BEST  AXTD  SBGONIIABT  EVIDEHCE. 

«s»l82  (Ariz.)  That  plaintiff  had  made  writ- 
ten demand  from  defendants  to  produce  the 
original  of  an  alleged  libelous  article  in  court 'at 
the  trial,  as  provided  in  Civ.  Code  1913,  par. 
1760.  did  not  relieve  him  from  the  obligation  of 
proving  that  there  was  an  original.— Lally  v. 
Cash.  164  P.  443. 

$=3 1 85(12)  (Or.)  Unswortt  declarations  of  coun- 
sel of  giving  notice  to  produce  writings  for  nse 
at  the  trial  will  not  supply  the  requirite  pre- 
liminary proof  for  introduction  under  L.  O.  L 
{§  712,  782,  of  secondary  evidence  of  their  con- 
tents.—Oregon  Art  Tile  Co.  v.  Hegele,  164  P. 
548. 

Vn.   ADMISSIOHS. 

(A)  Ratnre,  Form,   and  lactdents  la    Gca> 
eral. 

4=»208(3)  (Kan.)  Pleadings  may  be  admissible 
in  subsequent  action  between  pleader  and  one  not 
party  to  former  action  as  admissions  against 
interest  of  pleader.— Kington  v.  Ewart,  104  P. 
141. 

«=>2I3(1)  (Mont.)  Under' Rev.  Codes,  %  8M0, 
providing  that  an  offer  of  compromise  is  not  an 
admission  that  anything  is  due,  a  compromise 
offer  is  inadmissible  in  evidence  against  party 
making  it— Huffine  v.  Lincoln,  164  P.  888. 

(B)   Proof  and  ESeet. 

9=3265(1)  (Kan.)  Admissions,  contained  in  a 
pleading  in  other  litigation  while  admissible 
in  a  subsequent  action  between  the  party  mak- 
ing them  ind  a  stranger  are  not  conclusive  of  the 
facts  alleged,  but  are  open  to  explanation  or 
rebuttal.— Kington  v.  Ewart.  164  P.  141. 

Vm.  DECXJOtATIONS. 

<A)  Natare,  Fonn,   aad  laddenta    la  G«b- 
•ral. 

9=>272  (Wash.)  Rule  as  to  admissions  or  dec- 
larations against  interest  does  not  apply  as  to 
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testimonj  of  one  not  party  to  suit,  but  who  as 
former  officer  of  one  of  parties  signed  note  in 
suit.— Kational  City  Bank  t.  Sbelton  £/lectric 
Co.,  164  P.  »33. 

IX.  HEAHSAT. 

<S=>322(2)  (Okl.)  In  state's  action  to  abate  a 
nuisance,  evidence  as  to  general  r^utation  for 
lewdness  of  persons  frequenting  place  charged 
to  be  a  house  of  prostitution,  and  also  evidence 
of  the  general  reputation  of  such  house  as  a 
place  of  prostitution  was  adnMssible. — Balch  y. 
State,  164  P.  776. 

XI.   PABOI.  OR  EXTBIKSIO  EVI- 
DENCE AFFECTUf  a  WRITOrOS. 

(A)   ContrndlotlBK,  Varylmc  or  AddlnK  to 
Terms  of  'Written  iBatrnment. 

«=s>384  (Cal.App.)  Civ.  Code,  {  1647,  does  not 
permit  parol  testimony  to  vary  express  terms 
of  written  instrument.— Suhr  v.  Metcalfe,  164 
P.  407. 

®=»400(3)  (Or.)  Where  a^ent  of  an  alleged  un- 
disclosed principal  annexed  to  his  bill  of  sale  of 
personal  property  exchanged  for  real  estate,  an 
affidavit  that  he  is  the  owner  of  such  property, 
parol  evidence  tending  directly  to  contradict 
terms  of  bill  of  sale,  wag  not  admissible. — 
Crowder  v.  Yovovich,  164  P.  576. 

<B)   InTalldatintr  'Written  Inatrament. 

€=3429  (Wash.)  That  alterations  in  an  absolute 
deed  are  forged  may  be  proved  by  parol. — Brad- 
bury V.  Nethercutt,  164  P.  194. 
c8=»434(ll)  (Or.)  In  view  of  L.  O.  L.  §  713,  al- 
lowing intrcMluction  of  parol  evidence  to  vary 
written  contract,  where  validity  of  contract  is 
fact  in  dispute  in  a  suit  to  rescind  a  contract 
for  purchase  of  a  truck,  a  provision  in  contract 
that  it  was  only  agreement  between  parties  held 
not  to  preclude  testimony  by  plaintiff  to  estab- 
lish alleged  misrepresentations  in  reliance  upon 
which  truck  was  purchased. — Hetrick  y.  Ger- 
linger  Motor  Car  Co.,  164  P.  379. 

(C)  Separate    or    Snbueqnent    Oral    Agree- 

ment. 

9s>44l(7)  (CaLApp.)  Terms  of  written  contract 
merely  providing  for  supplying  water  for  mixing 
concrete  and  mortar  are  not  varied  by  evidence 
of  oral  agreement  to  deliver  through  a  pipe  near 
place  of  work.— Simmons  v.  Firth,  164  P.  807. 
$=s>44 1  (9)  (Cal.)  Prior  ,  oral  negotiations  are 
merged  into  a  written  sales  contract  complete 
upon  its  face  where  no  fraudulent  representa- 
tions were  made  to  induce  its  execution. — Rems- 
bisrg  V.  Hackney  Mfg.  Co.,  164  P.  792. 
®=3442(6)  (Cal.App.)  In  a  buyer's  action  to  re- 
scind au  automobile  sales  contract,  evidence  held 
insuiiicient  to  justify  a  rescission  on  ground  that 
buyer  was  misled  by  representations  of  seller's 
agent  wh^^re  buyer  signed  a  written  contract 
superseding  oral  understandings.— Tockstein  v. 
PaciBc  Kissel  Kar  Branch,  164  P.  906. 
®=3445(1)  (Cal.App.)  Oral  evidence  is  admissi- 
ble 1o  prove  that  parties  entered  into  a  new  and 
oral  agreement  as  a  substitute  for  a  written 
one.— Keeley  v.  Erbe,  164  P.  906. 

(D)  Conatrnetlon    or   Application    of   I^an- 

snaare  o(  'Written  Instrnment, 

«=9450(7)  (CaLApp.)  Under  Civ.  Code,  if  1638, 
1639,  parol  evidence  held  inadmissible  to  show 
that  building  contractor's  agreement  to  deliver 
building  free  of  charges  referred  only  to  charg- 
es for  extras.— Suhr  v.  Metcalfe,  164  P.  407. 
€=9450(8)  (Wash.)  In  action  for  price  of  pea- 
nuts by  assignees  of  company  dealing  in  nnts 
against  another  company  which  sought  to  offset 
commissions  due  it  far  effecting  sales  for  first 
company,  sale  contracts  referring  to  quantity 
sold  as  so  many  cars,  it  was  competedt  to  prove 
that  meaning  of  word  "car,"  in  trade,  was  a 


carload  of  30,000  pounds.- Caratens  v.  Nut 
House,  164  P.  770. 

9=>452  (Idaho)  Parol  testimony  is  incompetent 
to  vary  the  terms  of  a  written  contract,  but  may 
be  admitted  to  explain  a  latent  ambiguity.— 
Green  v.  Consolidated  Wagon  &  Machine  Co., 
164  P.  1016. 

(B).  Showtnv    Dlseharare    or    Pertoraance 
of  Obligation. 

€=3466  (Cal.App.)  Where  tenant  assigned 
his  lease  to  corporation,  the  landlord  consenting 
thereto  in  writing,  evidence  that  landlord  orally 
agreed  to  release  tenant  from  payment  of  rent 
was  inadmissible. — ^Eddie  v.  Gage  Mfg.  Co.,  164 
P.  1133. 

XH.   OPINIOir  EVIOEHGE. 

(A)    Conolnslons     and     Opinion*     of     Wit- 
nesaes  In  General. 

<8=347l<19)  (Or.)  It  was  not  error  to  admit 
statement  of  witness  as  to  what  seemed  to  him 
to  have  been  the  circumstances  where  he  used 
the  expression  as  the  equivalent  of  "as  I  saw 
it."— White  V.  East  Side  Mill  &  Lumber  Co., 
164  P.  736. 

In  action  for  death  of  traffic  officer  when 
struck  by  auto  truck  whose  tires  were  of  pecul- 
iar make,  and  the  tracks  of  which  could  not  bfe 
reproduced,  a  witness  could  say  that  the  tracks 
found  fitted  the  tires  of  defendant's  automobile. 
—Id. 

€=3474(8)  (CaLApp.)- Objection  that  a  witness 
who  testified  as  to  speed  of  automobile  had  not 
seen  it  a  sufficient  time  prior  to  collision  to 
testify  on  subject  goes  to  weight  rather  than 
competency  of  evidence.— Dilger  v.  Whittier,  164 
P.  49. 

€=»474(11)  (Wash.)  In  action  for  damages  from 
maintenance  of  county  ferry,  opinion  of  persons 
using  ferry  and  of  builder  as  to  result  of  driving 
thereon  in  particular  ways  was  competent. — Ber- 
gen V.  Lewis  County,  164  P.  73. 
€=3474(10)  (Cal.App.)  Defendants,  in  an  action 
in  eminent  domain,  t)eing  otherwise  qualified, 
were  competent  to  testify  as  witnesses  in  their 
own  behalf  to  value  of  their  property. — Pacific 
Gas  &  Electric  Co.  v.  BoUins,  164  P.  53. 
€='488  (Utah)  Testimony  by  plaintiff,  suing  for 
destruction  of  property  by  fire,  that  he  valued 
shed  burned  at  certain  amount  is  inadmissible. 
— ^rleason  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co., 
164  P.  484. 

(C)  Competenor  of  Bzperts. 

€=3540  (Or.)  Plaintiff,  who  had  been  in  con- 
tracting business  for  12  years,  excavation  of 
material  having  been  part  of  work  in  which  he 
had  been,  engaged,  was  qualified  to  testify  as  to 
what  is  usual  and  ordinary  'way  of  making  ex- 
cavation.—Hayden  V.  City  of  Astoria,  164  P. 
729. 

Witness  who  had  been  in  charge  of  construc- 
tion work,  had  built  railroad,  and  had  experi- 
ence in  excavation,  held  qualified  to  testify  as 
to  usual  and  ordinary  way  of  making  excava- 
tion.—Id. 

€=3546  (Idaho)  Qualifications  of  experts  must 
be  determined  in  first  instance  by  trial  court. — 
Austin  V.  Brown  Bros.  Co.,  164  P.  95. 

(D)   Bxamlnatlon  of  Bxperts. 

€=3558(7)  (Or.)  Evidence  of.  particular  sale  is 
permitted  upon  «ros8-examination  in  proving 
value  in  order  to  test  the  qualification  of  the 
witness. — Reimers  v.   Brennan,  164  P.  552. 

XIV.  'WEIGHT  AMS  SUFFICIENOT. 

€=3584(1)  (Cal.App.)  Unsupported  testimony  of 
one  person  as  to  declarations  of  a  decedent  is 
weakest  of  all  evidence. — Lippert  v.  Pacific  Sug- 
ar Corp.,  164  P.  810. 
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4s>690  (Cal.App.)  In  an  action  for  death  of 
employe  by  explosion  of  boiler  that  a  witness 
was  defendant's  superintendent  and  to  some  ex- 
tent responsible  for  accident,  held  to  class  him 
as  a  hostile  witness,  though  plaintiffs  were  com- 
pelled to  call  him  as  their  witness.— Lippert  t. 
Pacific  Sugar  Corp.,  164  P.  810. 
^=>594  (Or.)  The  jury  need  not  accept  as  con- 
clusive uncontradicted  statements  of  any  Wit- 
nes.s,  and  it  may  disregard  undisputed  testimony 
if  unsatisfactory.— White  v.  Bast  Side  Mill  & 
Lumber  Co.,  164  P.  736. 

EXAMINATION. 

See  Damages,  <g=>20e ;  Evidence,  «=>558 ;  Wit- 
nesses, «=»274-293. 

EXCEPTIONS. 

See  Appeal  and  Error.  «=>  263,  274,  601 ;  In- 
dictment and  Information.  ®=>lll ;  Trial,  ^=» 
345. 

EXCEPTIONS,  BILL  OF. 

See  Criminal  Law,  €=31002. 

X.   NATTTBE.  FORM,  AND  CONTEKTS 
is  OENEBAI.. 

^s>7  (Or.)  Literal  transcript  of  all  evidence, 
intersoersed  with  remarks  and  objections  of 
counsel  and  statements  of  court's  rulings,  hav- 
ing appended  what  purports  to  be  entire  charge 
to  jury,  is  not  a  bill  of  exceptions,  and  objec- 
tions made  cannot  be  cdnsidered.- Mishler  t. 
Edmunson,  164  P.  718. 

XL  8Etti.emi:nt,  signing,  and 

FIXING. 

^s»40(l)  (N.M.)  E3ztension  of  time  for  filing 
complete  transcripts  under  Code  1015,  §  4490, 
does  not  extend  the  time  to  settle  and  sign  bills 
of  exceptions,  which  must  be  sealed  and  signed 
on  or  before  10  days  before  original  return  day. 
— Herbst  v.  Rogers,  164  P.  827. 
€=>4I(1)  (Utah)  Where  judgment  was  entered 
April  3d,  modified  May  15th,  and  an  extension 
of  time  to  serve  bill  of  exceptions  was  granted 
on  April  22d,  and  service  made  27th  of  June, 
held,  that  the  bill  was  served,  settled,  and  al- 
lowed within  the  time  allowed  by  Comp.  Laws 
1907,  i  3286.— McGuire  v.  State  Bank  of  Tre- 
monton,  164  P.  494. 

EXCESSIVE  DAMAGES. 

See  Damages,  «s»131,  1S2. 

EXCHANGE  OF  PROPERTY. 

4=s>4  (Colo.)  Provision  in  contract  for  exchange 
of  properties,  for  defendant  to  sell  properties 
received  by  him  and  account  for  part  of  price 
in  excess  of  a  certain  amount,  held  to  require 
him  taking  property  for  part  of  price  to  account 
for  it  at  value  at  which  he  took  it. — Bcnford  v, 
Yockey,  164  P.  725. 

Contract  of  exchange  providing  for  credit  on 
plaintiff's  notes  of  anything  in  excess  of  certain 
amount  received  by  defendant  on  sale,  held  to 
allow  plaintiff  to  recover  it,  where  she  had  sold 
the  property  securing  the  notes,  and  purchaser 
had  assumml  their  payment,  and  defendant  had 
released  plaintiff  thereon.— Id. 
4s>4  (Or.)  A  representation  that  defendants  in 
operating  an  apartment  house  had  received  on 
an  average  of  ?150  net  during  time  they  oc- 
cupied premises,  was  not  a  guarantee  that  net 
income  which  plaintiffs  would  receive  in  oper- 
ating it  would  be  $150  a  month,  or  any  other 
sum.- Blakney  v.  Rowell,  164  P.  709. 
4s»7  (Or.)  If  defendants,  who,  pursuant  to  an 
agreement  for  exchange  of  property,  assigned 
their  lease  of  an  apartment  bouse  to  plaintiffs, 
warranted  that  plaintiffs  would  receive  a  net 
gain  of  $150  a  month  if  they  kept  the  rooms 
well  filled,  defendants  were  not  hable  for  loss 


resQlting  from  plaintiffs'  inability  to  keep 
rooms  well  filled.— Blakney  v.  Rowell,  184  P. 
709. 

€=>8(4)  (Or.)  In  a  suit  to  rescind  an  exchange 
of  property,  including  the  assignment  by  de- 
fendants to  plaintiffs  of  the  lease  of  an  apart- 
ment house,  evidence  held  to  show  that  defend- 
ants in  operating  apartment  house  received  on 
an  average  of  $150  a  month  net  during  time 
they  occupied  premises,  so  that  their  repre- 
sentation to  that  effect  waa  not  false. — Blakaey 
V.  Rowell,  164  P.  709. 

EXCLUSIVE  PRIVILEGES. 

See  Carriers,  9=3i4. 

EXECUTION. 

See  Arrest,  •s»39:  Attachment;  Bills  and 
Notes,  4=>517;    Garnishment;.  Homestead. 

n.  PBOPEBTT  SITBJEGT  TO  EXEGIT- 
TION. 

4=>5I  (Mont)  Where  the  purchase  price  of 
chattels  was  to  be  placed  to  the  seller  a  credit 
at  a  bank,  the  seller  had  no  interest  subject  to 
execution  in  a  note  given  by  the  buyer  to  th« 
bank  to  secure  such  credit. — Loud  v.  Hanson, 
164  P.  544. 

V.  STAT,  QUASHING,  VAOATXNO.  AND 
BEUEF  AGAINST  EXECITTION. 

^s»l72(4)  (Colo.)  In  a  suit  to  enjoin  the  col- 
lection of  a  judgment,  the  record  held  to  show 
that  the  judgment  debtor  bad  full  knowledge  at 
the  entry  of  the  judgment. — Stokes  r.  lunga- 
bury.  164  P.  313. 

4=3 1 72(4)  (Or.)  Defendants  in  suit  to  enjoin 
execution  sale,  being  required  to  prove  valid 
attachment,  must  under  L.  O.  L.  f  295,  show 
summons  issued  in  the  action  in  which  attach- 
ment was  sued  out— Metropolitan  Investment 
&  Improvement  Co.  v.  Schouweiler,  164  P.  370. 

Vn.   SAI.E. 

(A)  Manner,   Condnot.  Validity,   and   Con- 
flnnlna;  or  Vaeatlnar* 

®=s>22l  (Wash.)  In  absence  of  statute,  an  of- 
ficer having  levied  an  execution  before  the  re- 
turn day  may  thereafter  and  after  actual  re- 
turn prosecute  necessary  proceedings  to  con- 
vert the  property  into  money. — Heusen  v.  Peter, 
164  P.  512. 

(B\  Title  and  Rlshta  of  Pnreliaaer. 

$S9290  (Wash.)  Where  a  judgment  creditor 
transferried  sheritTs  certificates  of  lands  sold  on 
execution  to  defendant  in  return  for  promise 
to  pay  certain  amount  if  land  was  redeemed 
and  another  amount  if  sheriffs  deeds  were"  is- 
sued, which  was  subsequently  done,  but  the  exe- 
cution and  sale  were  later  set  aside,  there  is 
a  failure  of  subject-matter  preventing  the  cred- 
itor recovering  on  the  contract — Vanasse  Land 
Co.  V.  Hewitt,  164  P.  196. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Death,  d=>31 ;  Descent  and  Distribution; 
Jury,  «=3l7;  Taxation,  «s»890;  Trusts: 
Wills. 

II.   APPOINTMENT,    QTTAI.IFICATION. 
AND  TENTTBE. 

«s>32(2)  (Kan.)  Where  jury  is  called  in  pro- 
ceeding to  set  aside  appointment  of  administra- 
tor to  pass  on  disputed  question  of  deceased's 
residence,  court  may  instruct  as  to  rules  gov- 
erning submission  and  determination  of  special 
questions  of  fact  but  nather  party  has  right 
to  demand  instructions. — ^In  re  HoUoway'g  Ins- 
tate, 164  P.  298. 

On  record  in  proceeding  to  set  aside  app<Mnt- 
ment  of  administrator,  held  that  court  did  not 
treat  or  dispose  of  case  as  one  triable  by  Jury 
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a*  of  right,  but  tbat,  while  approving  joir's 
special  findings,  it  made  findings  of  its  own  on 
which  its  judgment  was  rested. — ^Id. 

IV.  OOLIJiCTION  AND  MANAGEMENT 

OF  ESTATE. 

(A)   In   General. 

«=>  109(1)  (Wash.)  Under  Rem.  &  Bal.  Code, 
H  1634,  1S47,  relating  to  duties  of  administra- 
tors, held  tiiat  boxes  necessary  for  harvesting 
of  apples  grown  on  an  estate  were  an  expense 
for  which  administrator  could  bind  estate.— 
Iiamb  Davis  Lumber  Co.  v.  Stowell,  -164  P. 
693. 

(B)  Real  Property  and  latereata  TIt»rela. 

€=s>IS2  (Okl.)  Where  administrator  of  Choctaw 
minor  selected  allotment  descending  to  his  only 
heirs,  and,  after  their  conveyance  to  him,  sold 
the  land  and  took  a  note,  payable  on  delivery  of 
abstract  showing  clear  title,  and  there  was  no 
fraud,  and  abstract  showed  clear  title,  he  could 
recover  on  note.— Kelly  v.  Blackwell,  164  P.  103. 

VX.  AXXOWANCE  AND  PATMEMT  OF 

CLAIMS. 

{▲)  Uabilltlea  of  Bstato. 

«=>2I6(2)  (Cal.)  The  estate  of  a  deceased  per- 
son is  not  liable  to  the  attorney  of  unsuccess- 
ful heirship  claimants  for  costs  and  attorney's 
fees  in  attempting  to  establish  heirship,  though 
their  witnesses  gave  testimony  aiding  in  reach- 
ing the  decree  for  distribution,  under  Code  Civ. 
Proc.  8  1720,  or  any  other  statute.— In  re  Wal- 
den's  Estate,  164  P.  639. 

(B)  Presentation    and    Allo^iranoe. 

9=3225(1')  (Kan.)  Except  by  some  provision  in 
a  will  requiring  the  keeping  open  of  an  estate 
longer  than  two  years,  the  nonclaim  statute, 
Gen.  St.  1915,  §§  4565,  4590,  controls.— Mc- 
Daniel  v.  Putnam,  164  P.  1167. 
4=3225(3)  (Kan.)  Claim  against  estate  payable 
on  death  of  another  was  not  a  contingent  claim 
under  Gen.  St.  1915,  g  4592,  but  was  an  abso- 
lute unconditional  claim  accruing  when  created; 
the  payment  being  merely  postponed  until  event 
which  must  certainly  transpire. — McDaniel  v. 
Putnam,  164  P.  1167. 

4=3225(7)  (Kan.)  One  has  no  power  by  oral 
agreement  with  his  creditor  to  establish  a  rule 
as  to  time  for  presentation  of  claim  against  his 
estate,  different  from  that  declared  by  the  stat- 
utes of  nonclaim:  Gen.  St.  1915,  iS  4565,  4590. 
barring  demands  against  estates  not  presented 
within  two  years.— McDaniel  v.  Putnam,  164  P. 
1167. 

Claim  against  estate,  which,  by  agreement 
was  not  to  be  presented  against  estate  until 
after  death  of  debtor's  wife,  which  occurred 
two  years  after  appointment  of  executor,  was 
barred  by  the  two-year  statute  of  nonclaim 
(Gen.  St.  1916,  Si  4566,  4592).— Id. 

Vni.   SAI.ES  AND  CONVETANOES  1TN- 
DER  ORDER  OF  COURT. 
(B)  .Application  and  Order. 

4=9343  (Kan.)  Where  amended  petition  allej^ed 
that  executrix  had  been  appointed  more  than 
five  years,  but  that  estate  had  not  reached  final 
settlement,  but  did  not  allege  unpaid  claims,  it 
would  not  be  presumed  that  a  sale  was  neces- 
sary for  the  payment  of  debts. — Strom  v.  Wood, 
164  P.  1100. 

X.   ACTIONS. 

4s»433  (Wash.)  In  an  action  against  an  ad- 
ministrator de  bonis  non  on  a  claim  properly 
incurred  by  former  administrator  in  manage- 
ment of  estate,  it  was  not  material  that  former 
administrator  had  failed  to  include  such  claim 
in  final  account  rendered  to  his  successor. — 
Lamb  Davis  Lumber  Co.  v.  Stowell,  164  P. 
593. 


«ts>437(2)  (Wash.)  Rem.  Code  1915,  §  1368, 
providing  that  real  estate  of  a  decedent  shall 
not  be  liable  for  debts  unless  administration  be 
granted  within  six  years  from  date  of  death,  is 
a  statute  of  limitation. — In  re  Mason's  Estate, 
164  P.  205. 


DAMAGES. 


EXEMPLARY 

See  Damages,  4=»89,  91. 

EXEMPTIONS. 

See  Homestead. 

EXPENDITURES. 

See  Executors  and  Administrators,  4»109. 

EXPERT  TESTIMONY. 

See  Evidence,  4=3640-558. 

EXPLOSIVES. 

^=»8  (Kan.)  Evidence,  in  action  for  death  of  a 
fireman  b^  explosion  while  e;xtinguishing  fire  in 
a  building  containing  dynamite,  held  to  fix  re- 
sponsibility for  its  negligent  storage  upon  the 
tenant  and  a  manufacturing  company. — Pinson 
V.  Young,  164  P.  1102. 

Where  dynamite  is  stored  in  a  building  in  vio- 
lation of  ordinance  and  is.  exploded  by  fire  in 
the  building  and  kills  a  fireman  on  duty,  such 
negligent  storage  is  a  proximate  cause  of  his 
death.— Id. 

In  action  for  death  of  a  fireman  by  explosion 
while  extinguishing  fire  in  building  containing 
dynamite,  instruction  as  to  its  liability  for  stor- 
ing excessive  amount  of  dynamite  in  building, 
held  to  properly  recognize  rights  of  defendant. 
—Id. 

EX  POST  FACTO  LAWS. 

See  Constitutional  Law,  4=>197. 

EXPRESS  TRUSTS. 

See  Trusts,  4=3l7.  18. 

EXTENSION. 

See  Exceptions,  Bill  of,  4=340. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 
I.  civhi  ijcabixitt. 

(B)  Aotloaa. 

4=336  (Cal.App.)  In  suit  for  false  imprisonment 
for  $2.''>,000,  verdict  of  $600  to  plwntiff,  who  was 
ari£sted  without  process  or  warrant  and  with- 
out a  charge,  and  confined,  was  not  excessive. — 
Fieri  v.  Agnow,  164  P.  899. 
4=340  (Kan.)  In  action  for  false  imprisonment, 
instruction  that,  if  defendants  did  not  direct 
sheriff  to  imprison  plaintiff,  the  sheriff  alone, 
who  was  not  sued,  would  be  liable  was  not  ob- 
jectionable, where  defendants'  testimony  was 
sufficient  to  relieve  them  from  liability,  if  it 
was  believed.— Haglund  v.  Burdick  State  Bank, 
164  P.  167. 

FALSE  PRETENSES. 

4=36  (N.M.)  The  giving  of  a  worthless  check  is 
a  representation  of  the  existing  fact  that  the 
drawer  has  credit  with  the  drawee  bank  for  the 
amount  involved. — State  v.  Tanner,  164  P.  821. 
4=37(1)  (N.M.)  A  "false  pretense"  is  such  a 
^audulent  representation  of  an  existing  or  past 
fact  by  one  knowing  it  not  to  he  true   as  isr 
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adapted  to  induce  the  person  to  whom  it  is  made 
to  part  with  something  of  value. — State  t.  Tan- 
ner, 164  P.  831. 

FEDERAL  COURTS. 

See  Courts,  <8=>97. 

FEDERAL   EMPLOYERS'    LIABILITY 
ACT. 

See  Damages,  «=»64;  Death,  «=>31;  Master 
and  Servant,  «=>86,  286. 

FEES. 

See  Attorney  and  Client,  <8=»165-180 ;  Consti- 
tutional Law,  <S=>248,  326;  DamaRes,  <S=>72: 
Insurance,  ®=»675;   Statutes,  €=s>79. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=>279,  287. 

FERRIES. 

See  Appeal  and  Error,  ^s>1053 ;  Counties,  «=> 
210. 

FILING. 

See  Appeal  and  Error,  «=362g,  629;  Mechan- 
ics' Liens,  9=9l31. 

FINDINGS. 

See  Appeal  and  Error,  «=>1008-1015 ;  Bills  and 
Notes,  «=^539  ;  Equity,  c8=381 ;  Justices  of 
the  Peace,  «=>114;  Negligence,  «=3l42; 
Trial,  «=s»359,  388-397 ;  Wills,  «=»334. 

FIRE  IKSURANCE. 

See  Insurance. 

FIREMEN. 

See  Explosives,  «=»8j  Neslisence,  «=»93; 
Street  Railroads,  «s»99. 

FIRES. 

See  Railroads,  <8=>463-484. 

FIXTURES. 

^=3 1  (Or.)  The  general  tests  of  an  article  used 
in  connection  with  realty  being  a  fixture  are  an- 
nexation, adaptation  to  use,  and  intention. — 
Johnson  r.  Paci6c  Land  Co.,  164  P.  564. 
<=s>S  (Or.)  Articles  which  enhance  the  comfort 
of  a  home,  such  as  parts  of  a  water  system,  are 
as  a  rule  considered  fixtures,  when  attached  in 
the  usual  manner.— Johnson  v.  Pacific  Land 
Co.,  164  P.  564. 

€=3l8(l)  (Or.)  fixtures  attached  by  the  owner 
to  realty,  though  after  the  giving  of  a  mortgage, 
become  subject  to  the  mortgage.— Johnson  v. 
Pacific  Land  Co.,  164  P.  564. 
<8=»27(1)  (Wash.)  Agreement  that  chattels* af- 
fixed to  realty  shall  retain  personal  character 
may  generally  be  either  in  writing  or  parol. — 
Boeriuga  v.  Perry,  164  P.  773. 

Right  to  preserve  personal  character  of  fix- 
tures by  agreement  is  limited  to  those  so  at- 
tached that  they  may  be  detached  without  de- 
stroying or  materially  injuring  either  chattel  or 
realty. — Id. 

«=327(2)  (Cal.)  Where  lease  provided  that  im- 
provements by  lessee  should  become  property  of 
jessor,  rights  of  parties  are  governed  by  that 
provision  regardless  of  whether  improvements 
are  trade  fixtures  within  Civ.  Code,  8  1019. — 
Realty  Dock  &  Improvement  Corp.  v.  Anderson, 
164  P.  4. 

^s>35(2)  (Or.)  A  mortgagee,  whose  mortgage  is 
not  due,  but  who  is  in  lawful  possession,  to  re- 
cover fixtures  from  one  who  bas  removed  them, 
need  not  show  the  security  is  not  ample  or  will 
become  so.— Johnson  v.  Pacific  Land  Co.,  1(^ 
P.  564. 


<S=s>35(2)  (WashJ  Giving  of  chattel  mortgace 
on  fixtures  is  sufficient  evidence  of  intention  that 
they  shall  retain  their  personal  cfaaracter. — 
Boeringa  v.  Perry,  164  P.  773. 

FOLLOWING  TRUST  FUNDS. 

See  Trusts,  «=>349.  357. 

FOOD. 

«=»6  (Or.)  Ia  O.  L.  i  2227,  making  sale  of 
diseased  food  criminal  offense,  is  not  designed 
to  punish  persons  innocently  selling  diseased 
food  products  where  defects  are  latent  and 
not  known  at  time  of  sale.— Swank  v.  Battag- 
lia,  164  P.  706. 

FORBEARANCE. 

See  Contracts,  «=»71. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.  OrVXXi  TiTABTTiTTT. 

9=>9(1)  (Okl.)  Right  to  maintain  forcible  en- 
try and  detainer  is  not  determined  by  plaintiff's 
right  of  possession,  but  by  whether  he  haa  been 
in  possession  and  his.  possession  has  been  taken 
away  by  force,  and,  unless  otherwise  provided 
by  statute,  one  never  in  possession  cannot  main- 
tain action.— Brown  v.  Mayhall,  164  P.  973. 

Under  Rev.  Laws  1910,  §§  5504,  5505,  aaide 
from  relation  of  landlord  and  tenant,  one  who 
has  never  been  in  possession  cannot  maintain 
forcible  entry  and  detainer  against  one  in  pos- 
session under  color  of  title. — Id. 

FORECLOSURL 

See  Chattel  Mortgages,  9=»2S6 ;  Mortgages.  4=9 
468-652. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=»668,  691. 

FOREIGN  DIVORCE. 

See  Divorce,  «s»330,  331. 

FOREIGN  JUDGMENTS. 

See  Judgment,  «s»817-823. 

FORFEITURES. 

See  Deeda,  ^=»ld6,  175;    Insarancc,  «3»335- 

'  FORMER  ADJUDICATION. 

Sec  Judgment.  *=»582-707. 

FORMER  JEOPARDY. 

See  Criminal  Law,  <e=9l92-294. 

FORNICATION. 

See  Lewdness. 

FRANCHISES. 

See  Municipal  Corporations,  4=3680,  6S1. 

FRAUD. 

See  Brokers,   4=>34,  65;    CJanccUation  of  In- 
struments,   4=s>37 ;     Evidence,    $=3135,    434 
False    Pretenses ;     Fraudulent    Conveyances 
Insurance,  <8=3256,  655;    Judgment,  ®=>511 
Limitation  of  Actions,  ®=337 ;    Release,  ^=3 
58;    Sales,  <©=>41 ;    Trusts,   iS=»95;    Vendor 
and  Purchaser,  €=>33. 


I.     DECEPTION     COWTITUTIHO 

FRAUD  AND   LIABIUTT 

THEREFOB. 

€=>I3(2)  (Idaho)  To  establish  fraud,  it  most  be 
shown,  in  addition  to  falsity  of  represeataiions  of 
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a  material  fact  apon  vrhicii  part;  to  whom  they 
were  made  innocently  acted  to  his  injury,  that 
party  makinK  them  knew  them  to  be  fawe,  or 
'that  he  made  them  recklessly  .^Parker  v.  Herron, 
164  P.  1013. 

«=5>13(3V  (Idaho)  To  establish  fraud,  It  must  be 
shown,  in  addition  to  falsity  of  representations 
of  a  material  fact  upon  which  party  to  whom 
they  were  made  innocently  acted  to  his  injury, 
that  party  having  no  actual,  knowledge  made 
them  recklessly,  without  knowledge  of  their 
truth.— Parker  v.  Herron,  164  P.  1013. 
iS=>20,  (Or.)  Generally,  where  there  has  been  an 
inspection  by  a  person  making  aq  exchange  of 
property,  false  representations  as  to  tbe  value 
cannot  be  made  the  basis  of  an  action  for  dam- 
ages.—Reimers  V.  Brennan,  164  P.  552. 
^s>22(l)  (Or.)  Where  parties  deal  at  arm's 
length  and  no  artifice  is  used  to  prevent  investi- 
gation, the  purchaser  must,  as  a  rule,  use  his 
means  of  knowledge  and  cannot  recover  for 
fraud  if  he  fails  to  do  so. — Bieimers  v.  Bren- 
nan, 164  P.  552. 

9=>27  (Kan.)  A  representation  to  induce  the 
sale  of  a  stallion,  that  he  was  a  registered  Percfa- 
eron,  was  a  representation  that  he  was  a  Perch- 
eron  regularly  registered  conformably  to  the 
statutory  standard.— Evetbart  v.  Welch,  164  P. 
1088. 

iS=>28  (Okl.)  A  general  creditor  may  not  main- 
tain an  action  against  a  third  party  for  fraud- 
ulently inducing  such  creditor  to  forbear  legal 
action  to  collect  his  debt.— Evans  v.  Burson, 
164  P.  471. 

<&=>29  (Or.)  Where  an  alleged  agent  made  af- 
fidavit that  he  was  owner  of  personal  property 
exchanged  for  real  estate,  and  gave  a  note  in 
his  own  name,  and  in  every  way  acted  as  prin- 
cipal in  transaction,  an  undisclosed  principal 
could  not  bring  action  for  damages  for  deceit 
practiced  upon  such  agent. — Crowder  v.  Yovo- 
vich,  164  P.  576. 

H.  AGTIOITS. 

(D)  Dammces. 

^=s>59(3)  (Ariz.)  Where  plaintiff  pleaded  in  bis 
reply  to  defendant's  counterclaim  for  fraud  in 
sale  of  land  that  tbe  land  was  of  tbe  value  paid 
by  defendant,  the  measure  of  deftindant's  dam- 
ages was  tbe  difference  between  tbe  purchase 
price  and  the  actual  value  as  found. — Wooley  v. 
Ijocarnini,  164  P.  319. 

(B)  Trial,  Jndarment,  and  Revieiv, 

®=>64(1)  (Or.)  In  a  suit  for  damages  for  deceit 
in  sale  of  lands,  value  of  furniture  owned  by 
plaintiff  and  given  in  exchange  as  a  part  of  the 
consideration  for  conveyance  of  defendant's  land, 
hrld  for  the  jury.— Crowder  v.  Yovovich,  164  P. 
576. 

®s>65(l)  (Kan.)  In  action  for  damages  for  false 
representations  as  to  registration  inducing  plain- 
tiff to  purchase  a  stallion,  inadvertent  use  in  in- 
struction of  tbe  words  warranted"  and  "war- 
ranty" for  "represented"  and  "representation" 
was  immaterial.— Everhart  v.  Welch,  104  P. 
1098. 

FRAUDS,  STATUTE  OF. 

See  Trusts,  «8=»63%- 

V.  AGREEMENTS    NOT    TO   BE   PEIt- 

FOBMED  WITHIN  ONE  TEAB 
OR  DURING  LIFETIME. 

^s»44(4)  (Wash.)  An  oral  agreement  for  lease 
of  a  house  for  a  period  of  years  is  not  en- 
forceable.—Boston  Trust  Co.  v.  Evelon  Co., 
164  P.  606. 

VI.  REAI.  PROPERTY  AND  ESTATES 

AND    INTERESTS   THEREIN. 

^=356(1)  (Wash.)  An  oral  promise  to  coni^ey 
realty  to  a  brother,  on  payment  of  price  held 


to  create  no  interest  enforceable  Mther  in  law 
or  in  equity.— In  re  Masoh's  Estatb,  164  P.  205. 
<S=>56(8)  (Or.)  Ll  O.  L.  8  5132,  making  mining 
claims  real  estate,  section  5134  making  mining 
claim  cdnveyances  subject  tp  proviaiops  govern- 
ing other  realty,  and  sections  804;  808,  requir- 
ing conveyances,  etc.,  of  real  estate  to  be  in 
writing,  prevent  oral  proof  of  an  agreement  to 
purchase  a  mining  claim  interest. — Uinderliter 
v.  McDonald,  164  P.  378. 

Vm.  REQUISITES  AND  STTFFIOIENCT 
OF  WRITING. 

®=>!I5(2>  (Gal.)  Although  contract  sued  on  is 
not  signed  by  one  defendant,  where  cross-com- 
plaint alleges  that  later  contract,  reciting  that 
previous  contract  between  defendants  named 
should  be  void  only  in  case  this  contract  is  com- 
pleted, is  signed  by  defendants  named,  incorpo- 
ration by  reference  is  sufficient  to  satisfy  stat- 
ute of  frauds.— Walsh  v.  Standart,  164  P.  796. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE.  . 

<S=>I28  (Or.)  Under  a  complaint  that  plaintitE 
advanced  money  for  defendant  to  pay  his  share 
of  a  mining  daim  they  had  agreed  to  purchase, 
tbe  allegation  as  to  purchase  of  mining  claim  is 
material,  and  must  be  proved  by  competent 
eridenca — Hlnderliter  v.  McDonald,  164  P. 
378. 

X.  PI.EADINO,  EVIDENCE,  TRIAL, 

AND   REVIEW. 

«s»l50(l)  (Cal.)  Allegation  that  defendants  ex- 
ecuted written  contract  means  that  all  of  them, 
including  defendant  who  did  not  si^,  executed 
itj  and  defense  that  contract  was  within  statute 
of  frauds  because  not  signed  by  all  cannot  be 
taken  advantage  of  under  general  demurrer. — 
Walsh  V.  Standart,  164  P.  795. 
<Ss>l52(l)  (Cal.)  Defense  that  contract  sued  on 
is  within  statute  of  frauds  because  not  signed 
by  one  defendant  is  available  under  answer  de- 
nying generally  execution.— Walsh  v.  Standart, 
164  P.  795. 

FRAUDULENT  CONVEYANCES. 

See  Attachment,  9=341. 

I.   TRANSFERS   AND    TRANSACTIONS 
INVALID. 

(C)  Propertjr  and  Rlarhts  Transferred. 

$=»43(1)  (Or.)  Tools  and  machinery  in  mill 
used  in  manufacture  purchased  by  plaintiff  in 
1911,  are  not  subject  to  execution  to  satisfy  a 
subsequent  judgment  secured  by  creditor  agamst 
seller,  although  no  notice  was  given  of  the 
transfer;  L.  0.  L.  |  669  et  seq.  before  amend- 
ment in  1913  (Laws  1913,  p.  537),  not  appl 
^Goldi 


den  Kod 


ing  to  that  class  of  property, 
ing  Co.  V.  Connell,  164  P.  588. 


(D)  Indebtedness,   Insolvency,   and  Intent 
ox  Grantor. 

$=958  (Colo.)  A  deed  given  in  consideration  of 
support  and  maintenance  will  not  be  set  aside 
as  in  fraud  of  creditors  where  the  grantor  at 
the  time  of  executing  the  deed  owned  other 
property  sufficient  in  amount  to  satisfy  existing 
indebtedness  in  the  ordinary  course  prescribed 
by  law  for  the  collection  of  debts. — Ft.  Collins 
Nat.  Bank  v.  Whitton,  164  P.  309. 

in.   REMEDIES   OF   CREDITORS   AND 
PURCHASERS. 

(I)   Trial. 

€=»309(6)  (Colo.)  In  an  action  to  set  aside  a 
deed  as  in  fraud  of  creditors,  instructions  re- 
lating to  the  retention  of  sufficient  property  to 
satisfy  the  debts  held  not  conflicting.— Ft.  Col- 
lins Nat.  Bank  v.  Whitton,  164  P.  309. 
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FRIVOLOUS  APPEAL 

See  Costs,  «=>260. 

FULL  FAITH  AND  CREDIT. 

See  Judgment,  «=9817-823. 

GARNISHMENT. 

See  Attachment;'  Ezecuti(Mi. 

m.  PROCEEDINGS   TO  FBOOTTRE. 

$s>88  (Kan.)  >Vhere  affidavit  of  garnishment 
did  not  state  that  defendant  had  no  sufficient 
property  liable  to  execution,. as  required  by  Gen. 
St  1915.  f  7121,  but  defendant  volantarlly  ap- 
peared and  gave  bond  releasing  the  property  at- 
tached, he  could  not  question  validity  of  affi- 
davit—Bennett V.  St.  Marys  Grain  Co.,  164  P. 
259. 

VI.  FHOCEEBnrOS  TO   S1TFPORT   OB 
ENFORCE. 

<&=3l80  (Okl.)  In  an  action  with  service  of  gar- 
nishment, garnishee's  answer  held  to  authorize 
court  to  determine  whether  the  facts  stated  ren- 
dered the  garnishee  liable  for  the  amount  of  his 
obligations.— Arnold  v.  Burks,  164  P.  970. 

•  9=>I87  (Okl.)  Where  counsel  now  ap^aring  did 
not  then  represent  any  of  the  parties  hereto, 
and  trial  court's  announcement  as  to  trial  was 
not  relied  upon  by  defendant  or  garnishees,  court 
did  not  err  in  overruling  motion  based  on  such 
announcement  to  set  aside  judgment  against 
them.— Arnold  t.  Burks,  164  P.  970. 

'     IX.   OPERATION  AND  EFFECT  OF 
GARNISHMENT.  JUDGMENT, 
OR  PATMENT. 

®=>230  (Kan.)  Where  garnishee  makes  no  an- 
swer and  issues  are  not  joined  and  no  judgment 
was  entered  and  no  execution  issued,  garnishee 
acquires  no  claim  against  debtor  under  an  as- 
signment of  judgment  against  the  debtor  render- 
ed in  another  action. — Alexander  v.  darkaon, 
164  P.  294. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

See  Principal  and  Surety. 

I.   REQUISITES  AND  VAI.IDITT. 

4^=>A  (Wash.)  A  contract  indudng  consumma- 
tion of  purchase  of  the  stock  of  a  corporation, 
whereby  part  of  the  sellers  warrant  its  liabili- 
ty not  to  exceed  a  certain  amount  is  one  of 
warranty,  and  not  guaranty. — Pacific  Power  & 
Light  Co.  v.  White,  164  P.  602. 

^=37(1)  (OkT.)  A  mere  offer  to  guarantsr  is  not 
binding  until  notice  of  its  acceptance  is  com- 
municated by  the  guarantee  to  the  guarantor ; 
but  an  absolute  guaranty  is  binding  upon  the 
guarantor  without  notice  of  acceptance. — Hays 
V.  Smith,  1«4  P.  470. 

^=325(3)  (CalApp.)  E}vidence  held  insufficient 
to  show  that  the  creditor  refused  to  accept  the 
first  of  three  guarantors  alone  so  as  to  release 
him  when  other  guarantors  were  secured. — 
Turton  v.  Shinn,  164  P.  38. 

IV.  REMEDIES  OF  CREDITORS. 

«=>85(2)  (CaLApp.)  In  view  of  Civ.  Code,  f 
3532,  where  guarantor  denied  that  he  bad  been 
accepted  as  guarantor,  pleading  demand  or  no- 
tice held  unnecessary.— Turton  t.  Shinn,  164 
P.  38. 


GUARDIAN  AND  WARD. 

See  Appeal  and  Error,  <&=3l51;    Spendthrifta, 
«s>8. 

I.  OTTAROIANSHXP  IK  OEIIERAI.. 

«s»4  (Idaho)  Under  Rev.  Codes,  ^  5774,  par- 
ents of  minor  children,  being  themselves  compe* 
tent  to  transact  their  own  business,  and  not  oai- 
erwiae  unsuitable,  are  entitled  to  the  guardian- 
ship and  custody  of  such  children.— Jain  ▼. 
Priest,  164  P.  364. 

H.   APPOINTMENT,    QUAUFICATION. 
AND  TENURE  OF  GUARDIAN. 

<»=»I0  (Cal.)  Under  Code  Civ.  Proc.  g  1751. 
and  Civ.  Code,  {  246,  subds.  1,  4,  the  parent  of 
a  child  tinder  age  of  14  being  "competent,"  that 
is,  having  mental  and  moral  qualifications, 
though  not  having  the  necessary  means,  must 
be  appointed  guardian,  unless  by  enumerated 
act  or  omission  she  has  forfeited  right,  not- 
withstanding child's  intelligent  preference. — In 
re  Mathews,  164  P.  8. 

$=»I5  (Okl.)  That  guardian's  bond  is  payable 
to  state  instead  of  county  judge,  as  provided  by 
law,  does  not  invalidate  the  bond,  and,  if  it  con- 
forms to  statute  showing  for  whose  benefit  it  was 
given,  such  party  may  maintain  an  action  there- 
on.—Hickman  V.  Jackson,  164  I'.  979. 
^^23  (Idaho)  A  corporation  to  whom  probate 
court  has  awarded  custody  of  children  may  re- 
si|m  its  guardianship  or  apply  to  court  for  per- 
mission to  surrender  them  to  their  parents; 
such  matters  resting  with  the  probate  conrt. — 
Jain  V.  Priest,  164  P.  364. 
^325  (Idaho)  Where  charitable  corporation  is 
made  guardian  of  a  child  by  probate  court's  or- 
der under  Sess.  Laws  1909,  p.  38,  court  may  ter- 
minate guardianship  the  same  as  it  may  do  in 
other  cases  of  guardianship. — Jain  v.  Priest, 
164  P.  364. 

When  it  appears  to  probate  court  that  guard- 
ianship of  minor  children  awarded  by  it  is  no 
longer  necessary,  it  may  be  terminated  on  rea- 
sonable notice  of  the  proceedings  to  the  guard- 
ian.— Id. 

Society  to  which  probate  court  had  given  cus- 
tody of  children  on  ground  of  unfitness  of  their 
parents  held  to  have  had  sufficient  notice  of  pro- 
ceedings to  terminate  guardianship  to  be  bound 
by  court's  order. — Id. 

An  order  of  the  probate  court  which  hlld  given 
custody  of  minor  children  to  benevolent  con>o- 
ration  restoring  the  children  to  their  parents 
held  to  terminate  the  guardianship. — Id. 

IV.  8AX.E8  AND  CONVETANOES  UR« 
DER  ORDER  OF  COURT. 

iS=>l03  (Okl.)  Rev.  I^ws  1910,  {  63S4,  relating 
to  limit  of  price  and  appraisement  of  land  of 
minors  and  private  guardianship  sale,  is  manda- 
tory, going  to  court's  jurisdiction  to  make  order 
of  confirmation,  and  an  order  violating  such 
provision  is  void  for  want  of  jurisdiction. — 
Winters  v.  Oklahoma  Portland  Cement  Co.,  104 
P.  965. 

4s>l07  (OkL)  Where  county  court  obtains  ju- 
risdiction of  guardianship  sale,  irregtUarities  up 
to  its  order  of  confirmation  are  cured  by  the 
order,  which  may  not  be  collaterally  attacked 
for  such  irregularities. — Winters  v.  Oklahoma 
Portland  Cem^t  Co.,  164  P.  965. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDT. 

®=>l    (Okl.Cr.App.)   Writ  of  habeas  corpus   is 

writ  of  right  granted  to  inquire  into  all  eases  of 

illegal  imprisonment. — Ex   parte  Blum,  164  P. 

136. 

<es»22(l)  (CaLApp.)  Judftment  of  conviction  of 

assault  to  commit  rape  is  not  void  on  its  face, 

because  under  an  indictment  charging  statutoi? 
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tape,  BDd  80  cannot  be  nullified  thronKh  habeas 
«orpu8,  even  if  there  waa  error  in  adntittinf;  evi- 
dence of  force,  which  question  can  be  reviewed 
only  on  appeal. — Ex  parte  Drennan,  164  P.  807. 
«=>29  (Okl.Cr.App.)  One  imprisoned  in  peni- 
tentiary under  void  commitment  issued  by  court 
clerk  upon  verdict,  where  no  judgment  waa  ren- 
dered on  verdict,  will  be  discharged  and  re- 
manded to  custody  of  the  trial  court. — Ex  parte 
Blum,  164  P.  136. 

«a>33  (Okl.Cr.App.)  Prior  to  filing  petition  in 
error  only  question  of  excessive  bail  will  be 
contddered  on  habeas  corpus. — Ex  parte  Burton, 
164  P.  136. 

n.  JUBISDIOTIOK,  PROCEEDHrOS, 
Ain>  KEUEF. 

4=>53  (Okl.Cr.App.)  Petition  for  habeas  corpus 
on  ground  that  conviction  and  sentence  were 
void  because  district  trial  judge  waa  not  a  de 
jure  or  de  facto  judge,  but  was  a  usurper  of  the 
office,  held  insufficient  as  against  a  demurrer.— 
£x  parte  Grouch,  164  P.  133. 
«S362  (OkI.Cr.App.)  Where  petitioner,  imme- 
diately after  filing  his  petitirai  for  habeas  cor- 
pus, filed  a  motion  to  dismiss  the  cause,  the 
petition  would  be  dismissed. — SSx  parte  Camp- 
bell, 164  P.  1166. 

«=>65  (rdaho)  Under  Rev.  Codes,  §§  3816  and 
^42,  the  Supreme  Court  is  authorised  to  make 
a  writ  of  habecu  corpus  issued  by  it  returnable 
before  any  district  court. — Jain  v.  Priest,  164 
P.  364. 

4=999(4)  (Idaho)  On  habeas  corpus  by  parents 
to  recover  custody  of  children  removed  by  the 
probate  court  because  of  parents'  faults,  the 
question  is  whether  those  faults  have  been  over- 
come, and  the  material  evidence  is  as  to  their 
conduct  since  children  were  taken  from  them. — 
Jain  V.  Priest,  164  P.  364. 
«s>l02  (Idaho)  Under  Rev.  Codes,  {  8354.  Su- 
preme Court  on  habeas  corpus  may  examine  evi- 
dence to  determine  whether  there  was  probable 
cause  to  believe  that  the  crime  charged  was 
committed,  and  that  the  party  held  to  answer 
had  committed  it.— Bx  parte  Baugh,  164  P.  529. 

Evidence  taken  at  preliminary  hearing  of  one 
charged  with  having  intoxicating  liquor  in  his 
possession  contrary  to  law  held  not  to  show 
probable  cause  for  holding  him  to  answer,  so 
that  on  habeas  corpus  he  would  be  discharged. 
—Id. 

«=>I13(3)  (Idaho)  The  judgment  of  a  district 
court  in  habeas  corpus  proceeding,  involving 
the  custody  of  children,  is  appealable,  within 
Rev.  Codes,  §  4807,  as  amended  by  Sess.  Laws 
1911,  c.  111.— Jain  v.  Priest,  164  P.  364. 
€=»!  13(12)  (Idaho)  Even  if  testimony  of  physi- 
cian in  parents'  proceeding  to  recover  custody 
of  children  should  have  been  excluded  as  a  privi- 
leged communication,  its  admission  was  not  re- 
versible error,  where  the  patient  also  was  a 
witness  and  gave  substantially  the  same  testi- 
mony.—Jain  V.  Priest,  164  P.  364. 

On  habeas  corpus  by  parents  to  recover  cus- 
tody of  their  minor  children  on  the  ground  that 
they  had  reformed  and  were  suitable  persons  to 
have  their  custody,  finding  of  district  court  in 
their  favor,  made  on  conflicting  evidence,  would 
not  be  disturbed  on  appeal. — Id. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=>1032-1073 ;  Criminal 
Iaw,  <S=>116^1174;   Homicide,  «=>339,  340. 

HEALTH. 

See  Food ;   Municipal  Corporations,  ^=»191. 

n.  BEaiTI<ATION8  AKD   OF7EHSES. 

«S92I  (CaLApp.)  St.  1915,  p.  1530,  regarding 
tuberculosis  bureau  and  granting  aid  to  coun- 
ties for  care  of  patients  is  a  valid  exercise  of 


sovereign  and  police  power  of  state,  as  pur- 
pose of  county  organizations  is  to  perform  state 
functions  and  state  may  employ  them  jointly 
with  itself  or  alone  to  carry  out  its  own  gen- 
eral governmental  functions  and  policy. — Sac- 
ramento County  V.  Chambers,  164  P.  613. 

HEARSAY  EVIDENCE. 

See  Criminal  Lew,  «=3419,  420;  Evidence,  «=> 
322. 

HEIRS. 

See .  Descent  and  Distribution. 

HIGHWAYS. 

See  Constitutional  Law,   <8=»292;   DedicatlwiJ 
Municipal  Corporations,  4=654-761. 

I.  ESTABLISHMEKT.  ALTEBATIOW.. 
AMD  DISOOMTINUAirOE. 

(A)  Batabllshment   by   ppcscpIptloB,  Uaer, 

or  Recoawltlon. 

<3=35  (CaL)  A  landowner's  use  of  a  beach  road 
within  the  confines  of  defendant's  property  for 
purpose  of  reaching  his  premises  does  not  es- 
tablish beach  road's  character  as  public  road. 
—People  V.  Kludge,  164  P.  633. 
4=3 1 7  (Cal.)  In  suit  to  abate  alleged  nuisance 
maintained  by  defendants  upon  and  across  pub- 
lic highway,  evidence  held  to  warrant  findings 
that  no  such  highway  had  been  established. — 
People  V.  Bindge,  164  P.  633. 

(B)  ■■tabllabment    br    Statute    or    Statn- 

torr  Proceedings. 

4=>30(6)  (Kan.)  Where  land  was  taken  for  a 
highway,  and  no  notice  of  the  view  was  served 
on  a  joint  life  tenant  living  in  the  county,  and 
there  was  no  notice  in  fact  to  or  waiver  by  her, 
the  proceedings  as  to  her  were  void  under  Oen. 
St.  1915,  {  8759.— Brown  v.  Paul,  164  P.  288. 
4=>64  (Kan.)  In  suit  to  enjoin  the  opening  of 
proposed  highway,  demurrer  to  petition  held 
properly  sustained  as  to  plaintiff  children  on 
account  of  their  uncertain  and  contingent  inter- 
est in  the  land.— Brown  v.  Paul,  104  P.  288. 

In  suit  to  enjoin  the  opening  of  a  proposed 
highway,  demurrer  to  petition  was  erroneously 
sustained  as  to  plaintiff  wife,  a  joint  life  ten- 
ant, who  had  had  no  notice,  as  required  by  Gen. 
St.  1915,  §  6759,  and  would  be  made  perma- 
nent, unless  she  indicated  her  willingness  to  pro- 
ceed no  further. — ^Id. 

(D)  Title   to  F^e  and  Rtchts  of  Abnttlns 
Owners. 

4=»83  (Cal.)  The  abutting  owner  is  deprived  of 
right  to  destroy  shade  and  ornamental  trees  on 
the  side  of  a  highway  by  Pol.  Code,  U  2633, 
2742,  4041,  subd.  39,  Code  Civ.  Proc.  §  733,  and 
St.  1909,  p.  1129,  regulatory  tliereof.- Santa 
Barbara  County  v.  More,  164  P.  895. 

Statutes  regulatory  of  when  and  under  what 
circumstances  trees  on  a  highway  subserving 
useful  as  well  as  ornamental  purposes  may  be 
destroyed  is  constitutional. — Id. 

V.   REGUZJkTIOK  AITO  USE  FOB 
TRAVEL. 

(R)   ITae  of  Hlsbway  «nd  IjAW  of  the  Road. 

®=9 175(1)  (Utah)  In  action  for  injuries  in  col- 
lision on  highway  between  motorcycle  and  auto- 
mobile, automobile  driver  was  not  liable  for  neg- 
ligence, if  any,  in  permitting  brakes  to  become 
deficient  where,  when  danger  was  discovered, 
collision  could  not  have  been  averted. — ^Itussell 
V.  Watkins,  164  P.  807. 

Passenger  on  motorcycle  driven  on  vyrong 
side  of  highway  held  contributorily  negligent,  so 
that  he  could  not  recover  from  the  owner  of  the 
automobile  with  which  the  motorcyde  collided. 
—Id. 
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•=»I76  (Wash.)  In  action  for  injuries  to  pai- 
aenger  in  automobile  caused  by  driving  over  an 
embankment  on  highway  in  attempting  to  pass 
another  automobile.  Laws  1915,  p.  304,  t  26, 
providing  that  vehicles  at  intersection  of  nigh- 
way  should  keep  to  ri^ht  of  iatersectiona  when 
turning  to  right,  held  intended  to  prevent  colli- 
sions and  not  applicable.— Bogdau  t.  Pappas, 
104  P.  208. 

®=>I84(2)  (CaI.App.)  In  an  action  for  injuries 
sustained  by  a  child  when  struck  by  an  automo- 
bile diverted  from  roadway  by  a  collision  with 
nn  automobile  operated  by  defendant,  evidence 
held  to  justify  a  finding  that  injury  was  due 
solely  to  defendsnt's  negligence  in  operating  his 
car.— Dilger  v.  Whittier,  164  P.  49. 
^s>l84(2)  (McHit.)  Evidence  held  to  show  that 
defendant,  driving  an  automobile  which  collided 
with  plaintifTs  vehicle,  was  at  fault  in  failing 
to  turn  to  right  otxenter  of  highway  in  pass- 
ing, as  required  by  Laws  1913,  c.  72,  subch.  8, 
I  1.— Savage  v.  Boyce,  164  P.  88T. 

Where  collision  between  defendant's  automo- 
bile and  plaintiff's  vehicle  occurred  on  plain- 
tiffs side  of  the  road,  defendant  was  prima  facie 
negligent  in  faiUng  to  avoid  frightening  plain- 
tiBra  mule,  as  required  by  tiaws  1913,  c.  72, 
subch.  9,  §  3.— Id. 

^=»I84(8)  (Mont.)  Evidence  being  conflicting  as 
to  whether  plaintifF  was  asleep  when  collision  oc- 
curred between  bis  vehicle  and  defendant's  au- 
tomobile, question  was  for  the  jury. — Savage 
V.  Boyce,  164  P.  887. 

«=»I84(4)  (Utah)  In  action  for  injuries  in  high- 
way collision,  iBstructi<»i  defining  negligence 
held  not  erroneous.— Russell  v.  Watkins,  164 
P.  867. 

9=>I86  (Cal.App.)  Evidence  on  prosecution  un- 
der Pen.  Code,  |  367c,  of  driver  of  auto  for  not 
stopping  and  assisting  occupants  of  vehicle  col- 
lided with,  held  sufficient,  as  against  claim  of 
want  of  knowledge  of  collision. — People  v.  Fod- 
era,  164  P.  22. 

Independently  of,  as  well  as  in  view  of,  Pen. 
Code,  S  20,  knowledge  by  driver  of  auto  that 
he  has  collided  with  a  vehicle  is  necessary  to  the 
offense  under  section  807c  of  failure  to  stop  and 
assist  occupants  of  vehicle. — Id. 

HOMESTEAD. 

I.  NATXTRE,  ACQUISFTIOK,  AlfD 

EXTEMT. 
(O)  Aeanlaltlon    and  BstaMialiBieBt. 

9s>3l  (Wash.)  Since  the  idea  of  home  is  the 
basis  of  the  homestead  act,  the  declarant's  hon- 
est intention  to  actually  occupy  premises  as  a 
home  is  necessary. — Schoenheidor  v.  Tuengel, 
164  P.  748. 

«s>57(3)  (Wash.)  Evidence  that  plaintiff,  after 
entry  of  judgment  against  him,  built  a  small 
house  and  lived  there  for  a  small  portion  of  the 
time,  held  insufficient  to  show  homestead  occu- 
pation in  good  faith  under  Rem.  Code  3915,  § 
552.— Schoenheider  v.  Tuengel,  164  P.  748. 

HOMICIDE. 

See  Criminal  Law,  «=»761,  778. 

V.  EXOTTSABIf   OR  JTJSTIFIABI.E 
HOBCICIDE. 

€=>I09  (Mont.)  Possession  and  exercise  of 
right  of  self-defense  are  necessary  to  personal 
safety  and  not  incompatible  with  the  public 
good.— State  v.  Merk,  164  P.  655. 
«=>II3  (Mont.)  Under  Bev.  Codes,  §S  8301, 
8302,  if  one  committing  homicide  was  the  as- 
sailant or  engaged  in  mortal  combat,  he  must, 
In  good  faith,  have  endeavored  to  decline  any 
further  struggle  before  the  homicide  was  com- 
mitted.—State  V.  Merk,  164  P.  655. 
$=»II6(2)  (Mont.)  A  person  assailed  may  act 
upon  appearances  as  they  present  themselves 
to  him  and  even  slay  bis  assailant,  tbongh  in 


fact  he  is  not  in  actual  perD,  if  circumatance* 
are  such  that  a  reasonable  man  wonld  be  jna- 
tlfied  in  acting  as  he  did.— State  v.  Herk,  164 
P.  655. 

<S=s>ll6(6)  (CalApp.)  A  homicide  i«  not  juatlfi- 
able  unless  slayer  was  then  in  apparent  im- 
minent danger  of  loaing  bis  life  or  matainin; 
serious  bodily  injuries,  and  previous  threats  un- 
accompanied by  hostile  acts  are  insufficioit. — 
People  V.  Gonzales,  164  P.  1131. 
4=3 1 1 8(1)  (Mont.)  A  person  assailed  by  anoth- 
er with  apparent  mnrderoiu  intent,  need  not 
retreat  and  seek  a  place  of  safety.- State  ▼. 
Merk,  164  P.  655. 

^=>l  18(2)  (Wash.)  Where  an  assanlt  is  so  fierce 
and  imminent  that  the  person  assaulted  is  joa- 
tified  in  honestly  believing  that  he  cannot  re- 
treat without  increasing  danger,  he  may  stand 
his  ground,  and  if  in  so  doing  he  kills  his  as- 
sailant, he  is  justified.- State  v.  Meyer,  164  P. 
926. 

«=s»l22  (Wash.)  Defendant  had  right  to  go  to 
defense  of  his  housekeeper  if  she  was  being  fe- 
loniously assaulted  and  to  do  such  things  for  her 
protection  as  she  might  have  done  had  she  been 
able  in  view  of  Rem.  &  Bal.  Code,  {  2406.— 
State  V.  Meyer,  164  P.  926. 

Where  accused  at  time  he  wounded  another 
was  acting  in  necessary  defense  of  his  house- 
keeper, deceased  had  no  right  to  go  to  defense  of 
such  other,  and  accused  could  stand  his  ground 
to  extent  of  taking  life  if  necessary. — Id. 

If  a  son  was  aggressor,  the  right  of  father  to 
act  in  his  defense  remained  in  abeyance  until 
son  had  in  good  faith  attempted  to  withdravr 
from  conflict. — Id. 

VI.  iiroioTBCEirr  ahd  ikfobma- 

TION. 

®=9l27  (Idaho)  Under  Rev.  Codes,  H  7677. 
7070,  and  7CS6,  an  information  charging  that 
defendant  then  and  there  willfully  and  feloni- 
ously and  with  malice  aforethought  killed  and 
murdered  a  named  human  being  is  sufficient  to 
charge  murder. — State  v.  Lundhigh,  164  P. 
690. 

9^140  (Mont.)  Indictment  held  not  to  state 
sufficient  facts  to  constitute  the  crime  of  at- 
tempt to  murder,  within  Rev.  Codes,  i  8894. — 
State  V.  Rains,  164  P.  640. 

VII.  EVIDENCE. 
(A)    Presamptlons  and  Bnrden  of  Proof. 

«=»I5I(1)  (CaLApp.)  Upon  proof  that  a  killlns 
was  dune  by  a  defendant  and  nothing  further, 
presumption  of  law  is  that  it  was  malicious  and 
an  act  of  murder,  and  defendant  must  prove 
facts  in  mitigation,  excuse,  or  justification  un- 
less they  arise  from  evidence  produced  against 
him.— People- v.  Searie,  104  P.  819. 
€=s|SI(l)  (Idaho)  Where  state  shows  defend- 
ant's commission  of  the  homicide,  burden  of 
proving  mitigation  or  justification  is  upon  de- 
fendant, unless  evidence  tends  to  prove  only 
manslaughter  or  justification. — State  v.  Lund- 
high, 164  P.  690. 

(B)   Admisslbtlltr  tn  General. 

«=>I57(5)  (Wash.)  Evidence  that  a  difficulty 
had  occurred  between  deceased's  son  and  accused 
four  years  prior  was  properly  excluded. — State 
V.  Meyer,  104  P.  926. 

4=9190(1)  (Wash.)  Exclusion  of  testimony  that 
son  said  he  would  go  home  and  get  father  and 
clean  out  whole  bunch  was  improper,  where 
within  a  few  minutes  after  threat  he  and  father 
returned  armed,  and  the  father  was  killed.  -State 
V.  Meyer,  164  P.  936. 

(C)  Dylnc  Deolaratlona. 

4=»200  (Idaho)  Testimony  as  to  declarations 
of  deceased  made  when  he  was  cognisant  of  ap- 
proaching dissolution  waa  admissible  as  a  dy- 
ing   declaration.- State   v.    Lundhigh,    164    P. 
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«=b203(3)  (Cal.App.)  Deelarationg  that  "I  am 
done,"  "1  am  going  to  die,"  etc.,  indicated  a 
sense  of  iini>ending  death  sufficient  to  render 
dying  declarations  admissible. — People  ▼.  Gon- 
lalea,  164  P.  1131. 

«=>2I5(4)  (Okl.Cr.App.)  Deceased's  statement, 
as  part  of  his  dying  declaration,  "those  negroes 
shot  me  and  robbed  me,"  was  admissible  as 
against  objection  that  it  was  deceased's  opin- 
ion.—XhoJnas  V.  State,  184  P.  995. 

(B)   'WelKht  aad  Safllclener* 

^»228(1)  (CaLApp.)  Evidence  that  deceased 
shortly  after  a  shot  was  fired  was  mortally 
wounded  by  a  bullet  under  circumstances  which 
would  exclude  inference  that  wound  was  self- 
inflicted  held  direct  evidence  of  death  sufficient 
to  prove  corpus  delicti.— People  t.  Searle,  164 
P.  819. 

«s>234(3)  (Okl.Cr.App.)  In  prosecution  for 
murder,  evidence  corroborating  accomplice's 
testimony  held  sufficient  to  sustain  a  convic- 
tion.—Moody  T.  State,  164  P.  676. 
€=>24l  (Idaho)  After  defendant's  commission 
of  a  homicide  is  shown  he  is  not  required  to  es- 
tablish mitigation  or  justification  by  a  pre- 
ponderance of  the  evidence,  but  only  to  the  ex- 
tent of  raising  a  reasonable  doubt  as  to  his 
guilt.— SUte  V.  Lundbigh,  ,164  P.  690. 
«=»244(1)  (Mont)  Evidence  held  to  show  that 
deceased  was  the  aggressor  throughout  the  dif- 
ficulty resulting  in  bis  death,  so  that  accused 
was  justified,  in  fear  of  impending  great  bodi- 
ly injury,  in  shooting  deceased. — State  v.  Merk, 
164  P.  665. 

«s>25S(l)  (0aLAi4>.)  In  view  of  Pen.  Code,  | 
192,  defining  "mandaughter,"  evidence  held  to 
sustain  finding  that  defendant's  conduct  in 
handling  a  rifle  which  resulted  in  the  homicide, 
amounted  to  criminal  negligence,  rendering  him 
guilty  of  manslaughter,— People  v.  Searle,  164 

P.  81».  

Vm.  TKIAXh 
(C)    Instruetlons. 

^s>300(7)  (OkI.Cr.App.)  On  a  trial  for  assault 
with  intent  to  kill,  where  the  evidence  tends  to 
show  justification  in  self-defense,  the  court  must 
submit  instructions  properly  embracing  the  law 
of  self-defense.- Anderson  v.  State.  164  P.  128. 
«=>300(7)  (Okl.Cr.App.)  Evidence  held  suffi- 
cient to  authorize  an  instruction  on  defendant's 
provocation  of  a  difficulty  as  affecting  his  right 
of  self-defense.- Bashara  v.  State,  164  P.  324. 
«=s>300(7)  (Wash.)  To  instruct  that,  before  one 
is  justified  in  taking  the  life  of  an  assailant,  he 
must  retreat  to  the  wall,  etc.,  was  erroneous, 
where  accused  had  no  opportunity  to  retreat. — 
State  V.  Meyer,  164  P.  926. 
<Si=>309(l)  (Cal.)  Instruction  limiting  to  bodily 
injury  the  provoking  cause  of  heat  of  passion, 
killing  under  which  is  reduced  by  Pen.  Code,  { 
192,  to  manslaughter,  is  error. — People  v.  Lo- 
gan. 164  P.  1121. 

X.  APPEAI.  AICD  ERBOB. 

9=3339  (Oal.App.)  There  is  no  reversible  error 
in  striking  out  testimony  of  previous  threats 
made  by  deceased  when  there  had  been  no  tes- 
timony of,  or  offer  to  prove,  a  hostile  act  by  de- 
ceased at  time  of  kilhng,  although  evidence  re- 
ceived later  in  trial  might  have  furnished  a 
sufficient  foundation  for  stricken  evidence. — Peo- 
ple V.  Gonzales.  164  P.  1131. 
'4s»340(l)  (Cal.)  There  being  other  circumstanc- 
es calling  for  an  instruction  on  mandaughter,  er- 
roneously limiting  the  provoking  cause  of  beat 
of  passion  to  personal  injury  is  prejudidaL — 
People  V.  Logan,  164  P.  1121. 

HOUSEKEEPER. 

See  Homicide,  <8=>122. 


HUMANITARIAN  DOCTRINE. 

See  Negligence,  «=s>83;  Street  Railreads,  «=» 
108. 

HUSBAND  AND  WIFE. 

See  Descent  and  Distribution,  €=»52 ;  Divorce ; 
Evidence,  «=9268 ;  Judgment,  <e=»256 ;  Marri- 
age;  Witnesses,  «S352-61. 

m.  COirVETANOES,  GONTRAOTS.  AND 

OTHEK  TRANSACTIONS  BETWEEN 

HTTSBAHII  AND   WIFE. 

<&=>47(1)  (Wash.)  Recording  a  deed  from  hus- 
btind  to  wife  held  to  convw  no  title  where  they 
simultaneously  executed  deeds  to  each  other 
to  avoid  necessity  of  administration. — ^Eves  v. 
Roberts,  164  P.  916. 

The  rule  that,  where  a  deed  executed  and  ac- 
knowledged is  found  in  the  grantee's  possession, 
a  delivery  will  be  presumed,  does  not  apply 
where  a  husband  and  wife  executed  deeds  to 
each  other  simultaneously  to  avoid  administra- 
tion   proceedings. — Id. 

V.  WIFE'S    8EPABATE    ESTATE. 

(D)  Comverancea  and  Contraata  to 
Convey. 

«s>l83  (Okl.)  Where  statute  allows  a  married 
woman  to  dispose  of  her  separate  estate  by  deed 
as  if  she  were  a  feme  sole,  the  discharge  of 
her  husband's  debt  constitutes  a  sufficient  con- 
sideration to  support  het  conveyance  of  her  sep- 
arate esUte.— Thomas  v.  Halscll.  164  P.  458. 

VI.  ACTIONS. 

<S=9209(3)  (Cal.)  By  express  provision  of  Code 
Civ.  Proc.  I  427,  subd.  8,  the  husband  and  wife 
may  incorporate  in  one  cause  of  action  a  state- 
ment of  the  damages  sustained  by  the  wife  on 
account  of  personal  injuries,  and  a  statement  of 
the  consequential  damages  suffered  by  the  hus- 
band.—Meek  V.  Pacific  Electric  Ry.  Co.,  164  P. 
1117. 

ii3=>235(4)  (Wash.)  Where  the  verdict  found  for 
the  plaintiff  against  "M.  B.  et  ux.,"  it  was  suffi- 
cient to  sustain  a  judgment  against  the  defend- 
ant husband  and  the  community  of  the  husband 
and  wife.— Hicks  v.  Baumgartner,  164  P.  743. 

VH.  COMMUNITT  PROPERTT. 

€=3254  (Wash.)  Where  grantor  -orally  prom- 
ised to  convey  land  to  a  brother  upon  payment 
of  price,  which  was  not  paid  until  after  broth- 
er's marriage,  and  to  which  payments  the  wife 
contributed  upon  execution  of  deed,  the  land 
became  community  property. — ^In  re  Mason's 
Estate,  164  P.  205. 

€=»267(1)  (Cal.App.)  Decree  for  permanent 
support  and  maintenance  in  favor  of  wife  did 
not  affect  marital  relation,  and  until  marital  re- 
lation is  dissolved,  husband  is  entitled  to  con- 
trol Community  property,  with  absolute  power 
of  disposition  other  than  testamentary,  though 
without  wife's  written  consent  he  cannot  make 
gift  or  conveyance  without  valuable  considera- 
tion, under  Civ.  Code,  {  172.— Johnson  v.  John- 
son, 164  P.  421. 

®=»267(2)  (Wash.)  Under  Rem.  Code  1915,  i 
5917,  giving  management,  control,  and  power 
of  disposition  of  community  property  to  hus- 
band, sale  by  wife,  contrary  to  instructions, 
known  to  purchaser,  is  void;  there  being  no 
unusual  situation. — McAlpinc  v.  Kohler  & 
Chase,  164  P.  755. 

«=>267(9)  (Wash.)  Unauthorized  sale  by  wife 
of  community  personalty  is  not  ratified  by  hug- 
band,  so  as  to  estop  him,  his  inaction  being  only 
on  statement  that  it  was  stored,  and  be  as  soon 
as  informed  of  sale  requiring  rescission. — Mc- 
Alpine  v.  Kohler  &  Chase,  164  P.  755. 
e=>270(2)  (Wash.)  Wife  held  proper  party  to 
action   against  husband   for   assault   in   taking 
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possessioD  of  community  prooerty. — Oeiasler  y. 
GeiBder,  164  P.  746. 

«=»270(lO)  <Oal.App.)  Wife,  suing  linsband  for 
separate  maintenance,  and  joining  his  relatives 
on  tlieory  they  had,  by  fraudulent  conspiracy, 
acquired  community  realty,  held  not  entitled  to 
decree  against  the  grantees,  who,  it  appeared, 
had  paid  full  value  for  the  jroperty,  ana  there 
being  no  finding  of  fraud.— Johnson  v.  Johnson, 
164  P.  421. 

«=»274(1)  (Wash.)  Where  a  son  on  mother's 
death  took  a  balf  interest  in  community  prop- 
erty, his  interest  cannot  be  charged  with  fam- 
ily expenses  incurred  by  father  subsequent  to 
mother's  death. — In  re  Mason's  Estate,  164  P. 
205. 

Where  a  son  on  mother's  death  took  a  half 
interest  in  community  pr(H>erty,  his  interest 
cannot  be  charged  with  Improvements  placed 
upon  the  property;  Rem.  Code  1915,  i  797,  not 
creating  such  liability.— Id. 
*=»274(3)  (Wash.)  Where  a  son  on  mother's 
death  took  a  half  interest  in  community  prop- 
erty, his  interest  is  chargeable  with  money  ad- 
vanced to  liquidate  debts  owing  at  mother's 
death,  if  claim  is  made  within  period  of  statute 
of  limitation  (Hem.  Code  1915,  §  1368).— In  re 
Mason's  Estate,  164  P.  206. 

Vm.   SEPARATION    AND    SEPABATE 
MAINTENANCE. 

9=3286  (Cal.App.)  Purpose  of  wife's  suit  for 
separate  maintenance  is  specifically  to  enforce 
husband's  duty  by  directing  him  to  make  cer- 
tain definite  payments  at  regular  intervals  for 
her  support,  and,  subject  to  such  provision,  re- 
lations of  parties  to  each  other  and  community 
estate  is  unchanged. — Johnson  v.  Johnson,  164 
P.  421. 

9=3296  (Cal.App.)  In  action  for  separate  main- 
tenance for  cruel  treatment,  wife's  evidence  that 
defendant  had  had  intercourse  with  her  fre- 
quently before  marriage,  and  that  at  nearly 
every  such  occurrence  had  promised  to  marry 
her,  held  improperly  admitted  as  without  issues 
and  calculated  to  prejudice  defendant. — Pedreira 
v.  Pedreira,  164  P.  30. 

In  action  for  separate  maintenance,  allega- 
tions of  specific  cruel  treatment  did  not  war- 
rant evidence  of  specific  acts  of  cruelty  other 
than  those  presented  by  pleadings.— Id. 
9=3297  (CaI.App.)  In  wife's  action  for  separate 
maintenance  for  cruel  treatment,  law  requires 
that  jury  be  tonvinced  of  cruelty  by  preponder- 
ance of  evidence  to  justify  finding  for  plaintiff. 
—Pedreira  v.  Pedreira,  164  P.  30. 
9=^298 '/j  (Cal.AppO  In  wife's  action  for  sep- 
arate maintenance  for  cruel  treatment,  instruc- 
tion held  erroneous  as  ignoring  consideration  of 
weight  and  credibility  of  evidence  of  cruelty, 
and  jury's'  proper  function  in  relation  thereto, 
also  as  failing  to  state  elements  that  should  en- 
ter into  determination  of  amount  to  be  awarded 
plaintiff.— Pedreira  v.  Pedreira,  164  P.  30. 

In  wife's  action  for  maintenance  for  cruel 
treatment,  instruction  as  to  general  cruel  treat- 
ment of  plaintiff  by  defendant  held  not  justified 
by  pleadmgs. — Id. 

In  wife's  action  for  separate  maintenance  for 
cruel  treatment,  husband  had  right  to  expect 
that  the  jury  would  be  instructed  alon^  line 
suggested  by  him  in  requests  concerning  his  the- 
ory as  to  wife's  insanity  at  time  of  marriage. 
— Id. 

In  wife's  action  for  separate  maintenance  for 
cruel  treatment,  though  jury's  verdict  was  sim- 
ply advisory,  it  was  nevertheless  important  that 
the  jury  be  clearly  instructed.— Id. 
9=3298 '/j  (CalJlpp.)  In  wife's  suit  for  separate 
maintenance  and  support,  wherein  she  joined 
husband's  relatives  on  theory  he  had  fraudulent- 
ly conveyed  community  realty  to  them,  defend- 
ants were  entitled  to  findings  on  issues  present- 
ed by  answer. — Johnson  v.  Johnson,  164  P.  421. 
9=298(1,  2)  (Cal.App.)  In  a  wife's  action  for 
separate  maintenance  for  cruel  treatment,  court 


should  have  permitted  inquiry  into  pUintilTs 
necessities  ana  her  manner  of  living  in  order 
that  suitable  award  might  be  ma%  for  her 
maintenance.— Pedreira  v.  Pedreira,  164  P.  30. 
Wife  is  entitled  to  allowance  for  attorney's 
fee  in  suit  for  separate  maintenance  only  when 
necessary  to  enable  her  properly  to  maintain  ac- 
tion, and  burden  is  on  her  to  show  that  allow- 
ance is  necessary ;  Civ.  Code,  f  137,  governing 
matter,  contemplating  allowance  shall  be  made 
only  when  necessary. — Id. 
9=>298(3)  (Kan.)  ^  In  view  of  valid  antenuptial 
agreement  providin"  that  if  the  wife  survived 
she  should  have  as  her  separate  property  a  half 
interest  in  two  city  lots,  and  of  her  waiver  of 
other  interest  in  husband's  property,  an  award 
of  $2,500  for  her  separate  maintenance,  in  ad- 
dition to  annual  allowance  of  $180,  was  exces- 
sive.—Cooper  V.  Cooper,  164  P.  153. 
9=>299(1)  (Cal.App.)  In  wife's  suit  for  main- 
tenance, wherein  sue  joined  husband's  relatives 
on  theory  that,  by  conspiracy,  they  had  acquir- 
ed community  realty,  where  court  found  trust 
company  should  be  appointed  trustee  of  half 
of  community  estate  for  wife,  judgment  giving 
such  fund  to  wife  ahsolutel.v  was  improper. — 
Johnson  v.  Johnson,  164  P.  421. 
9=3301  (Cal.App.)  If  there  was  fraud  in  hus- 
band's conveyance  to  relatives,  there  was  no  au- 
thority, statutory  or  otherwise,  under  which 
court  was  warranted  in  rendering  judgment 
against  relattves  for  $150  attorne.v's  fees  in 
favor  of  the  wife,  suing  husband  for  support 
and  joining  relativea.— Johnson  ▼.  Johnson,  164 
P.  421. 

Z.  ENTICING  AND  AUENATHTO. 

9=^333(1)  (Cal.)  In  action  against  parents  for 
alienating  a  son's  affections  from  his  wife,  it 
is  presumed  the  parents  acted  for  the  best  in- 
terest of  their  chud.— HaU  v.  Hall,  164  P.  390. 
9=>333(3)  (Wash.)  In  suit  by  wife  against  fa- 
ther-in-law for  alienation  of  husband's  affec- 
tions, declaration  of  husband  that  his  father 
had  forbidden  him  to  talk  to  plaintiff,  and  that 
matter  was  in  hands  of  attorneys,  and  that  she 
would  have  to  talk  to  them,  held  admissible. — 
Jones  V.  Jones,  164  P.  757. 
9=s>333(9')  (Cal.)  Plaintiffs  testimony  regarding 
minor  differences  with  her  husband's  parents 
held  not  to  sustain  a  verdict  against  thein  for 
alienating  the  husband's  affections,  where  plain- 
tiff had  abandoned  her  husband  and  it  did  not 
appear  his  affection  for  her  had  ceased. — Hall 
V.  Hall,  164  P.  390. 

To  establish  willful  alienation  of  a  husband's 
affections  by  his  parents,  the  proof  must  be  ex- 
tremely high,  since  it  is  not  lightly  inferred  that 
a  parent's  conduct  toward  a  child  is  prompted 
by  malicious  motives. — Id. 

9=3333(9)  (Cal.App.)  In  wife's  action  against 
parents  of  woman  for  having  alienated  affections 
of  plaintiff's  husband,  who  had  sought  illicitly 
the  regard  of  defendants'  daughter,  evidence  held 
not  to  show  that  defendants  were  ever  guilty  of 
conduct  tending  to  alienate  affections  of  such 
husband.— Van  Tassell  v.  Beidt,  164  P.  817. 

9=3333(9)  (Wash.)  In  a  suit  by  wife  against 
father-in-law  for  alieuatiMi  of  husband's  affec- 
tions, malice  may  be  shown  by  conduct  as  well 
as  testimony  of  person  whose  condition  of  mind 
is  subject  of  inquiry. — Jones  v.  Jones,  164  P. 
767. 

In  suit  by  wife  against  fhther-in-law  for  alien- 
ation of  husband's  affections,  evidence  warrant- 
ing inference  ot  malice  of  defendant  held  sufB* 
dent  to  take  case  to  jury. — Id. 

9=3334(3)  (Wash.)  In  suit  by  wife  against  fa* 
ther-in-Iaw  for  alienation  of  husband's  affections, 
as  it  appeared  that  defendant  consented  to  mar- 
riage to  avoid  criminal  prosecution  of  son,  in- 
tending to  secure  divorce  of  parties,  and  that 
he  kept  his  son  away  from  plaintiff,  such  action 
being  in  opposition  to  regard  of  public  policy 
for  maintenance  of  marriage  relation,  a  verdict 
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of  ^12,600  T7ill  not  be  disturbed  aa  resnlt  of 
prejudice  on  tlie  ground  of  its  size  alone — ^Jones 
V.  JoneS:  164  P.  757. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  <8=>36O-i05. 

IMPLIED'CONTRACTS. 

See  Account  Stated ;  Money  Lent. 

IMPLIED  REPEAL 

See  Statutes,  <e=9l59. 

IMPLIED  WARRANTY. 

See  Sales.  «s>268-273. 

IMPRISONMENT. 

See  Arrest ;  False  Imprisonment ;  Habeas  Cor- 
pus. 

IMPROVEMENT  DISTRICTS. 

See  Municipal  Corporations,  4=»450. 

IMPROVEMENTS. 

See  Constitutional  Law,  «=3290 ;  Landlord  and 
Tenant,  *=>157,  159;  Mechanics'  Liens-  Mu- 
nicipal Corporations,  <8=»279-579;  Public 
Laocls,  9=364. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  «=»90,  98. 

INCUMBRANCES. 

See  Partition,  «s>88. 

INDEMNITY. 

See  Guaranty :  Principal  and  Surety ;  SherifEs 
and  Constables,  4=392. 

INDEMNITY  INSURANCE 

See  Insurance,  9=3435. 

.    INDIANS. 

See  Executors  and  Administrators,  9s»152. 

«=9l5(l)  (Okl.)  Mansf.  Dig.  Ark.  1884,  c.  27,  8 
642,  providing  that,  on  conveyance  of  real  estate 
by  a  person  not  having  the  legal  title,  a  subse- 
quent after-acquired  title  shall  pass  to  the  gran- 
tee, has  no  application  to  a  conveyance  by  a 
Cherokee  freedman,  where  at  the  time  it  was  in- 
valid, being  expressly  prohibited  by  law,  though 
thereafter  the  grantor  obtained  title  and  was 
authorized  by  law  to  convey. — Vann  v.  Adams, 
164  P.  113. 

Where  an  adult,  not  of  Indian  blood,  but  a 
member  of  the  Cherokee  tribe,  prior  to  his  al- 
lotment conveyed  land,  a  part  of  the  public  do- 
main of  the  Cherokee  Indians,  afterwards  se- 
lected by  him  as  his  surplus  allotment.  Act 
Cong.  April  21,  1904,  c.  1402,  removing  restric- 
tions on  the  alienation  of  the  land  of  such  al- 
lottees, did  not  apply  till  after  be  had  selected 
bis  allotment. — Id. 

«=»27(3)  (Okl.)  Where  minor  citizen  of  Choc- 
taw Nation  sues  to  set  aside  void  guardianship 
sale  of  his  land  and  alleges  that  he  has  re- 
ceived no  part  of  consideration,  he  need  not 
tender  or  pay  back  such  consideration  as  a  pre- 
requisite to  maintenance  of  suit. — Winters  y. 
Oklahoma  PorUand  Cement  Co.,  164  P.  965. 


INDICTMENT  AND  INFORMATION. 

See  Assault  and  Battery,  $=>78 ;  Criminal  Law, 
<8=s>628;  Homicide,  i8=s>127,  140;  Intoncat- 
ing  Liquors,  fl=215,  221;  Obstructing  Jus- 
tice, 9=>11. 

V.   REQUISITES     ANB     SUFFIGIENC'r 
OF  ACCUSATIOH. 

^959  (Mont.)  Where  specific  crime  is  divided 
into  degrees,  it  is  sufficient  to  charge  commis- 
sion of  substantive  offense:  it  being  jury's 
duty,  under  Rev.  Codes,  {  9324,  to  determine 
from  evidence  particular  degree  of  crime  of 
which  accused  is  guilty.— State  v,  Wiley,  164 
P."  84. 

9=»II0(3)  (Wash.)  An  information  charging  a 
crime  defined  by  statute  is  sufficient  when 
drawn  in  the  language  of  the  statute. — State  ▼. 
Richter,  164  P.  250. 

«=>lli(l)  (Okl.Cr.App.)  In  a  prosecution  for 
statutory  rape,  the  defense  the  accused  was  less 
than  18  years,  created  by  Refv.  Laws  1910,  | 
2415,  need  not  be  negatiTed  in  the  indictment 
or  information.— Penn  v.  State,  164  P.  992. 
9=»lll(2)  (Wash.)  Exceptions  and  provisos 
found,  not  in  the  enacting  clause  of  a  criminal 
statute,  but  in  subsequent  clauses,  are  regarded 
as  matters  of  defense,  and  need  not  be  negatived 
in  the  information  nor  proven  by  the  state. — 
State  V.  Bartow,  164  P.  227. 

Initiative  Measure  No.  3  (Laws  1916,  p.  ^4) 
I  7,  allowing  registered  druggists  to  sell  in- 
toxicating liquors  for  certain  purirases,  is  not 
an  enacting  clause,  since  it  creates  no  offense, 
but  simply  contains  exceptions  to  the  crime  ere- 
ated  and  defined  in  section  4. — Id.  i 
9=>II9  (Wash.)  Under  Initiative  Measure  No. 
8  (Laws  1915,  p.  3)  |  4,  prohibiting  sales  of  in- 
toxicating liquors,  and  section  7,  allowing  reg- 
istered druggists  to  sell  for  certain  purposes, 
allegations  in  an  information  charging  accused 
with  being  a  registered  druggist  and  selling  for 
a  prohibited  purpose,  may  be  rejected  as  sur- 
plusage, since  they  do  not  identify  the  crime. 
—State  V.  Bartow,  164  P.  227. 

INDORSEMENT. 

See  Criminal  Law,  <3=>628;    Elections,  «=»177. 

INFANTS. 

See  Adoption;  Bastards;  Guaidian  and  Ward ; 
Habeas  Corpus,  9=999,  102;  Lewdness,  9=> 
10. 

HI.  FBOPERTT  AND  COirVETA]TCE& 

9=>3I(1)  (Kan.)  Code  Civ.  Proc.  |  16,  relating 
to  actions  by  persons  under  disability,  does  not 
apply  by  analogy  in  determining  whether  a  mi- 
nor devisee's  deed  to  a  life  tenant  was  disaf- 
firmed within  a  reasonable  time  after  reaching 
majority.— Ralph  v.  Ball,  164  P.  1081. 

VII.  ACTIONS. 

9=389  (Kan.)  In  action  against  nonresident 
minors,  where  the  only  service  obtained  is  by 
publication,  no  judgment  can  be  rendered  that 
will  affect  their  title  to  land  in  another  state. — 
Terry  v.  Miller,  164  P.  151. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE  TAX. 

See  Taxation,  9=3862-890. 

INJUNCTION. 

•  See  Appeal  and  Error,  9=>954;  Chattel  Mort- 
gages,   9ES>256;     Execution,    «s>172;     High- 
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ways,  <S=»64  ;  Limitation  of  Actions,  9=»111 ; 
Municipal  CoriX)ration8,  ®=>513,  530,  538; 
Specific  Performance,  «=>127 :  Taxation,  €=» 
607,  608 ;  Waters  and  Water  Courseg,  <8=»177. 

L  NATURE  AKD   GBOITimS  IN   GEN- 

ERAXj. 

(A)  Nature  and   Form  of  Remedr* 

<8=»4  (Wash.)  Regardless  of  Rem.  Code  1915,  I 
1723,  Supreme  Court  may,  under  Const  art.  4, 
I  4,  pending  appeal  from  judgment  denying  in- 
junction against  execution  and  disposal  of  coun- 
ty  bonds,  restrain  issuance. — Bier  v.  Clements, 
164  P.  82. 

(B)   Grounds   of   Reliel. 

9=9 1 1  (Idaho)  An  injunction  will  not  issue  un- 
less the  party  axainst  -whom  the  relief  is  sought 
is  violating,  or  threatens  to  violate,  some  right 
of  the  party  seeking  the  remedy. — Brunzell  v. 
Stevenson,  164  P.  89. 

n.  SUBJECTS   OF  PROTECTION  AND 

RELIEF. 

(C)   Contract*. 

9=362(1)  (CaLApp.)  Where  purchaser  had  for- 
feited land  by  breach  of  a  restriction  against 
sale  of  intoxicants,  an  injunction  against  further 
breadi  was  proper. — Southern  Pac.  R.  Co.  v. 
Blaisdell,  164  P.  804. 

VII.  VIOIJkTION   AND    PUNISHMENT. 

«3»230(2)  (OkUCr.App.)  Information  charging 
contempt  for  violating  injunction  order  alleged 
to  have  been  "duly  and  legally  issued"  was  suffi- 
cient as  against  demurrer  on  ground  that  it  did 
not  specifically  plead  that  injunction  bond  had 
been  given.— Farmers'  State  Bank  of  Tezhoma 
V.  State.  164  P.  132. 

INSANE  PERSONS. 

See  Wills,  •8=^34,  163,  164. 

INSOLVENCY. 

See  Bankruptcy ;   Corporations,  9=9544,  545. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  9=»758-830,  863; 
Trial,  <8=*l»4-296,  424. 

INSURANCL 

See  Appeal  and  En-or,  (3=>1(M6;  Contracts,  9=» 
107;  Damages,  9=>64;  Death,  9=>2;  Refor- 
mation of  Instruments,  ^=^S,  45;  Schools 
and  School  Districte,  «=382,  90;  Trial,  <8=> 
255. 

II.  INSURANCE   COBIPANIE8. 

(B)    Mntnal  Compantea. 

9s»55  (Idaho)  County  mutual  fire  insurance 
company  cannot  accept  a  member  whose  lia- 
bility may  be  limited.— School  Dist.  No.  8,  Twin 
Falls  County,  v.  Twin  Falls  County  Mut.  Fire 
Ins.  Co..  164  P.  1174. 

m.  INSURANCE    AOENTS    AND 
BROKERS. 

(A)  Airencr  for  Inanrer. 

9=>73  (Kan.)  Local  solidting  agent  without 
authority  to  issue  fire  policies,  but  who  merely 
procures  applications,  collects  premiums  and 
delivers  policies,  is  not  the  insurer's  "general 
agent"— Pcttijohn  v.  St  Paul  Fire  &  Marine 
Ins.  Co..  164  P.  1096. 

9=>74  (Cal.App.)  Where  life  insurance  com- 
pany requested  L.  to  act  as  agent,  but  was  in- 
formed by  L.  he  could  not  do  so  on  account  of 
connection  with  another  company,  and  contract 
was  made  in  name  of  L-'s  wife,  and  L.  was  to 
obtain  the  business,  L.  was  authorized  by  the 
company  to  solicit  life  insurance. — Goldstone  v. 
Columbia  Life  &  Trust  Co.,  164  P.  416. 


^994  (Cnl.App.)  Life  Insurance  company,  bj 
violation  of  Pol.  Code,  {  633,  in  not  filing  au- 
thority to  one  to  act  as  its  agent,  may  not  ab- 
solve itself  from  liability  on  contract  that  it 
has  ratified,  though  contract  may  have  been 
secured  by  person  not  agent  or  solicitor  within 
the  statute.— Goldstone  v.  Columbia  Life  A 
Trust  Co.,  164  P.  416. 

(B)  Asency    for  Applicant   or   Insnrcd. 

9=9|  12  (Cal.App.)  Where  agent  of  life  insurer 
wrote  false  answers  into  insured's  application, 
after  delivery  of  policy  to  insured  it  was  lat- 
ter's  duty  to  notify  insurer  of  fraud  attempted, 
and  by  silence  he  approved  agent's  fraudulent 
act  and  became  responsible  therefor. — Goldstone 
V.  Colombia  Life  &  Trust  Co.,  164  P.  416. 

T.  THE   CONTRACT  IN   GENERAL. 
(A)   Nature,  ReQutsttea,  and  Validltr* 

9s>l42  (Cal.App.)  Where  holder  of  life  policr 
containing  false  statements  material  to  riw 
fraudulently  inserted  in  application  by  agent 
died  within  four  months  without  repndiatinx 
agent's  fraud  to  insurer,  such  delay  was  fatai 
to  liability  of  insurer  on  policy. — Goldstone  r. 
Columbia  Life  &  Trust  Co.,  164  P.  416. 


IX.  AVOIDANCE  OF  POUCT  FOR  : 

REPRESENTATION,  FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

(A)  Oronnda  in  General. 

9=>256(2)  (Or.)  A  fraudulent  misrepresenta- 
tion avoiding  a  fire  insurance  policy  must  have 
been  knowingly  false,  have  misled  the  insaier, 
and  increased  the  risk. — Waller  v.  City  of  New 
Zork  Ins. -Co.,  164  P.  900. 

(B)  Matters  Relating  to  Propertr  or  In- 
tereat  Inanred. 

9=9282(8)  (Or.)  A  party  in  possession  und^  a 
partly  performed  contract  for  purchase  of  real- 
tor is  the  sole  and  unconditional  owner  in  fee 
simple  within  the  Oregon  standard  fire  insur- 
ance policy. — Waller  v.  CSty  of  New  York  Ins. 
Co.,  164  P.  959. 

9=>288(1)  (Wash.)  Breach  of  condition  of  fire 
policy,  for  it  being  void  if  there  be  other  insur- 
ance not  indorsed  thereoii,  not  contributing  to 
the  loss,  under  3  Rem.  &  Bal.  Code,  i  605i^— 34 
does  not  avoid  'liability.— Ramat  v.  California 
Ins.  Co.  of  San  Francisco,  164  P.  219. 

Z.  FORFEITURE  OF  POUCT  FOR 
RREACH  OF  PROMISSORY  WAR- 
RANTT,  COVENANT,  OR  CONDI- 
TION 8U1B8EQUENT. 

(B)   Uattera   Relating  to    Property   or  la- 
tereat    laanred. 

9=>335(2)  (Wash.)  Mode  of  accounting  of  hold- 
ers of  policy  of  burglary  insurance  on  stock  of 
goods  held  sufficient  compliance  with  require- 
ment of  policy  that  insured  shguld  not  be  liable 
if  accountE  of  insured  were  not  so  kept  that  ac- 
tual loss  .could  be  accurately  determined  there- 
from.—Horwitz  V.  United  States  Fidelity  & 
Guaranty  Co.,  164  P.  77. 

9=>336(2)  (Kan.)  Provision  that  other  insur- 
ance without  consent  of  insurer's  secretary  and 
general  agent  should  avoid  a  fire  policy  ia 
binding  on  parties,  unless  provision  has  been 
waived  by  insurer's  authorized  agent — Petti- 
john  V.  St  Paul  Fire  &  Marine  Ins.  Co.,  164 
P.  1096. 

XI.  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

9=i>378(3)  (Kan.)  Knowledge  of  a  local  solicit- 
ing agent  who  was  not  the  insurer's  general 
agent,  that  other  insurance  had  been  subse- 
quently taken  without  insurer's  consent,  is  not 
chargeable  to  the  insurer. — Pettijohn  v.  St  Paul 
Fire  &  Marine  Ins.  Co.,  164  P|T098.^^T^ 
Digitized  by  VjOOvIC 


1285 


INDBX-DI6&8T 


18=3378(3)  (OkL)  Ix>£al  ttgeafa  kaowledge  that 
injured  had  no  fireproof  safe  and  was  keeping 
big  botriu,  etc.,  in  the  buUdini;  where  he  slept, 
relying  on  agent's  representation  that  was  a 
sufficient  compliance  with  iron  safe  clause,  was 
the  knowledge  of  insurer. — North  River  Ins. 
Co.  of  New  York  v.  O'Conner,  164  P.  982. 
^»384  (Or.)  Under  Standard  Policy  Law,  L. 
O.  L.  SI  4868,  4688,  aa  amended  by  Laws  1911, 
p.  279,  the  statutory  conditions  as  to  ownership 
of  insured  property  cannot  be  waived  except  in 
writing  attached  to  or  upon  the  face  of  the 
policy. — Boardman  v.  Insurance  .Co.  of  State  of 
Pennsylvania,  164  P.  55S. 

«=>388(3)  (Kan.)  Fact  that  after  the  fire  the 
adjuster  conferred  with  insurer's  local  agent  as 
to  value  of  building  and  the  amount  necessary 
to  restore  it,  did  not  waive  condition  that  other 
insurance  without  insurer's  consent  should 
avoid  the  policy.— Pettijohn  v.  St  Paul  lire  & 
Marine  Ins.  Co.,  164  P.  1096. 
9^390  (Okl.)  Insurer  knowing  that  insured,  in 
reliance  on  its  agent's  representations  was  not 
complying  with  policy's  iron  safe  clause,  held 
estopped  to  invoke  breach  of  such  clause  in 
avoidance.— North  River  Ins.  Co.  of  New  York 
V.  O'Conner,  164  P.  982. 

XH.  RISKS    AND    CAUSES    OF    I.OSS. 

(C)  OosraatT'  and  Indemnity  Inauranoe. 

^=435  (Cal.)  Under  a  liability  policy  insuring 
against  sums  paid  by  insured  toward  satisfying 
judgments  against  him,  insured's  giving  a  note 
for  such  a  judgment  constitutes  a  payment  ren- 
dering Insurer  liable. — Rodgera  v.  Pacific  Coast 
Casualty  Co.,  164  P.  1116. 

XrV.   NOTICE   AND    PROOF   OF  I.OSS. 

9=»550  (Kan.)  Amount  claimed  in  proof  of  loss 
will  not  preclude  insured  from  showing  a 
greater  loss,  where  insurer  has  not  been  misled 
or  induced  to  change  its  position  by  statements 
in  the  preliminary  proof. — Boutross  v.  Palatine 
Ins.  Co.,  Limited,  of  London,  England,  164  P. 
1069. 

^=>555  (Wash .1  Construed  liberally,  as  requir- 
ed thereby,  3  Rem.  &  Bal.  Code,  I  6059-34, 
permits  waiver,  after  loss,  of  provision  of  fire 
policy  requiring  sworn  proofs  of  loss  within  60 
days. — Ramat  v.  California  Ins,  Co.  of  San 
Francisco,  164  P.  219. 

$=>598(6)  (Kan.)  A  tender  of  a  substantial  sum 
in  full  settlement  of  insured's  claims  operated 
as  a  waiver  of  all  claimed  defects  in  the  proof 
of  loss,  notwithstanding  policy  provision  that 
no  one  could  waive  such  proofs. — Ring  v.  Phoen- 
ix Assur.  Co.,  Limited,  of  Loudon,  164  P.  303. 
4=9559(1)  (Wash.^  Burglary  insurer's  refusal 
to  recognize  liability  for  loss  after  proofs  have 
been  furnished,  without  specific  objection  on 
groudd  of  insufficiency  of  proofs,  is  waiver  of 
any  informality  or  defects  in  them. — Horwitz  t. 
United  States  Fidelity  &  Guaranty  Co.,  164 
P.  77. 

XV.  ADJUSTMENT  OF  LOSS. 

4=3572  (Kan.)  Where  agreement  for  submis- 
sion nnder  fire  insurance  policies  provided  for 
appointment  of  two  appraisers  to  appoint  an 
umpire,  and  that  award  signed  by  any  two 
should  be  binding,  one  appraiser,  by  withdraw- 
ing, could  not  prevent  the  other  two  from  com- 
pleting the  award.— Boutross  v.  Palatine  Ins. 
Co.,  Limited,  of  London,  England,  164  P.  1089. 
4=>574(1)  (Kan.)  Award  of  appraisers  under 
fire  policies  was  not  void  for  tneir  failure  to 
strictly  comply  with  provision  of  agreement  of 
submission  that  they  should  determine  actual 
cash  value  of  articles  and  place  damages  on 
each  separately. — Boutross  v.  Palatine  Ins.  Co. 
Limited,  of  London,  England,  164  P.  1069. 


4s>574(7)  (Kan.)  In  action  upon  award  under 
fire  insurance  policies  where  answer  plead* 
that  award  was  fraudulent,  defendant  has  the 
burden  of  proof. — Boutross  v.  Palatine  Ins.  Co., 
Limited,  of  London,  England,  164  P.  1069. 

XVm.  ACTIONS  ON  POLICIES. 

4s>62l  (Wash.)  Where  burglary  policy  provided 
no  suit  should  be  brought  until  three  months  aft- 
er particulars  of  loss  had  been  furnished,  par- 
ticulars were  furnished  January  9th,  and  com- 
pany notified  disclaimed  liability,  making  no  ob- 
jection to  proofs,  action  was  not  prematurely 
commenced  March  9th. — Horwitz  v.  United 
States  Fidelity  &  Guaranty  Co.,  164  P.  77. 
4=s>640(2)  (Or.)  Defendant  fire  insurance  com- 
pany's allegations  that  plaintiff  se<!ured  insur- 
ance on  a  bouse  which  defendant  had  previous- 
ly refused  to  insure  bf  misstating  its  name  and 
location,  held  insufficient  where  facts  showing 
the  materiality  of  such  representations  or  dam- 
age to  defendant  were  not  stated.— Waller  v. 
City  of  New  Yorit  Ins.  Co.,  164  P.  9B9. 
4=3641(2)  {Or.)  An  insured  cannot  declare  up- 
on tte  policy  and,  when  charged  by  insurei's 
answer  with  shortcomings,  reply  that  such  omis- 
sions were  waived.— Waller  v.  City  of  New 
York  Ins.  Co.,  164  P.  959. 
4=>655(2)  (Cal.App^  In  action  on  life  policy, 
insurer  getting  up  false  answers  of  insured  to 
material  questions,  and  plaintiff  claiming  such 
answers  were  falsely  written  in  application  by 
agent  of  insurer,  court  was  technically  in  er- 
ror in  sustaining  objection  to  questions  on  mat- 
ter asked  of  agent,  who  was  not  agent  within 
Pol.  Code.  §  633.— Goldstone  v.  Columbia  Life 
&  Trust  Co.,  164  P.  416. 

4=3665(1)  (Wash.)  In  action  on  burf;lary  pol- 
icy, evidence  held  sufficient  to  sustain  finding 
of  trial  court  that  plaintiffs  were  real  owners  of 
goods  and  had  insurable  interest. — Horwitz  v. 
United  States  Fidelity  &  Guaranty  Co.,  164 
P.  77. 

4=9665^)  (Wash.)  In  action  on  burglary  pol- 
icy, evidence  held  insufficient  to  show  insured's 
accounts  were  inaccurate,  or  that  court  was 
not  justified  in  finding  that  sufficient  accounts 
had  been  kept  in  compliance  with  policy.— Hor- 
witz V.  United  States  Fidelity  &  Guaranty  Co., 
164  P.  77. 

In  action  on  burglary  policy,  evidence  held  in- 
sufficient to  require  holding  that  goods  were 
overvalued  by  insured  when  applying  for  insur- 
ance.— Id. 

4=s>665(4)  (Wash.)  In  action  on  burglary  pol- 
icy, evidence  held  sufficient  to  show  that  loss 
by  burglary  was  sustained  by  plaintiffs. — Hor- 
witz V.  United  States  Fidelity  &  Guaranty  Co., 
164  P.  77. 

4=3668(15)  (Wash.)  Whether  there  hna  been  a 
waiver  of  conditions  of  an  insurance  policy  is 
not  a  question  for  the  court,  whore  the  facts  are 
not  conceded  and  the  testimony  is  conflictim; 
hnd  the  proofs  are  capable  of  more  than  one 
construction.- Ramat  v.  California  Ins.  Co.  of 
San  Francisco,  164  P.  219. 
4=»675  (Kan.)  Fire  insurance  comi)any  not 
shown  to  be  authorized  to  do  hail  insurance 
business  in  state  is  not  liable  for  an  attorney's 
fee,  though  its  answer  admitted  its  authority  to 
do  business  in  state :  there  being  no  authority 
in  Gen.  St.  1915,  S  5359,  or  other  statutes  al- 
lowing such  fee.— Ring  v.  Phoenix  Assur.  Co., 
Limited,  of  London,  164  P.  303. 

XX.  BIIXTUAX   BENEFIT   INSURANCE, 

(A)   Corporations   and    AssociatlODs. 

4=3693  (Or.)  By-laws  of  benefit  insurance  so- 
ciety providing  that  local  officers  shall  be  con- 
sidered as  agents  of  members  in  accepting  pay- 
ments, and  that  all  acts  of  a  local  officer  shall 
be  construed  as  having  t>een  done  for  meml>ers 
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and  applicants  for  membership,  held  valid. — 
Somo  T.  Supreme  Court  1.  O.  F.,  164  P.  187. 

•=>694(1)  (Or.)  As  duties  of  a  member  of  a 
voluntary  association  are  purely  voluntary,  un- 
less agreement  between  members  provides  to 
contrary,  a  member  may  withdraw  at  any  time 
without  consent  of  association  or  of  beneficiary 
in  a  life  policy  issued  to  him. — Somo  v.  Su- 
preme Court  I.  O.  F.,  164  P.  187. 

$=»705  (Kan.)  Members  of  Kansas  fraternal 
insurance  corporation,  which,  pursuant  to  stat- 
ute (Laws  1913,  c.  810  [Gen.  St  1915,  $$  5418- 
6420]),  had  merged  with  a  Colorado  corpora- 
tion, could  not,  as  private  individuals,  bring 
action  for  segreKation,  receivership,  etc.,  on 
claim  of  fraud  in  merger ;  but  such  action  could 
be  commenced  only  in  state'3  name  on  relation 
of  its  legal  representatives.— Albach  v.  Frater- 
nal Aid  Union,  164  P.  1066. 

(C)  Due*  and  Assessinenta. 

®=»743  (Or.)  Where  beneficiary  In  a  policy  of 
fraternal  insurance  on  life  of  her  husband  as- 
sumed payment  of  premiums  at  time  of  a  di- 
vorce, and  paid  premiums  until  policy  was  can- 
celed upon  righttal  witlidrawal  of  insured  from 
membership,  moneys  received  by  order  held 
earned  premiums  upon  a  valid  contract  of  in- 
surance, which  beneficiary  had  no  right  of  ac- 
tion against  order  to  recover.— Somo  v.  Supreme 
Court  I.  O.  F.,  164  P.  187. 

(S)  Beneaolartea  aaa  Bencllta. 

€=s>793  (Or.)  Where  plaintiff  was  beneficiary 
in  a  policy  of  benefit  insurance  on  the  life  of 
her  husband,  a  divorce  did  not  deprive  her  of 
her  right  to  recover  full  value  of  policy  in  event 
of  death  of  husband  prior  to  his  withdrawal 
from  order. — Somo  v.  Supreme  Court  I.  O. 
F.,  164  P.  187. 

INTENT. 

See  Dedication,  $s>15 ;  Homestead,  ^=>'S1 ; 
Statutes,  <S=>181 ;  Trusts,  <g=70 ;  WilU,  «=> 
439. 


INTEREST. 


See  Usury. 


I.   RIGHTS  AND  IXfliBIUTIXiS  HT 
GENERAI.. 

<S=3|  (Or.)  In  the  absence  of  a  contract  to  pay 
interest,  the  right  to  exact  it  must  be  found  in 
the  statutes.— Holta  v.  Olds,  164  P.  1184. 

€=93  (Or.)  As  interest  statutes  are  in  deroga- 
tion of  the  common  law,  they  must  be  strictly 
construed.— Holte  v.  Olds,  164  P.  1184. 

€=>6  (CaLApp.)  Except  in  the  case  of  a  loan, 
covered  by  Civ.  Code,  §  1914,  interest  is  not 
recoverable  unless  made  the  subject  of  an  ex- 
press agreement.— Young  v.  Canfield's  Estate, 
164  P.  1134. 

*=>ll  (Or.)  Under  L.  O.  L.  §  6028,  providing 
that  the  rate  of  interest  riiall  be  6  per  cent,  "on 
money  received  to  the  use  of  another  and  re- 
tained beyond  a  reasonable  time  without  the  con- 
sent of  another"  etc.,  plaintiffs  were  not  entitled 
to  interest,  from  date  of  depositj  on  money  de- 
posited with  defendants  as  security  for  the  pur- 
chase of  stock  under  a  contract  void  for  uncer- 
tainty and  recovered  by  plaintiffs  in  an  action 
honestly  litigated  by  defendants. — Hoitz  v.  Olds, 
164  P.  1184. 

m.  TIME  AND  COMPUTATION. 

«=»39(3)  (Or.)  Trial  court  improperly  allowed 
interest  on  contractors'  recovery  for  extra  w«k 

from  date  of  completion  of  dam,  they  being  en- 
titled to  interest  only  from  date  of  judgment  on 
amounts  recovered. — Hay  den  v.  City  of  Astoria, 
164  P.  729. 


INTERPLEADER. 

H.  PHOOEEDINO8  AND  REXXEF. 

«=>33  (UUh)  Where  a  litigant  tenders  the 
money  claimed  by  two  other  parties  into  ooart, 
no  judgment  in  his  favor  for  the  money  can 
legally  be  entered. — McGuire  v.  State  Bwok  of 
Tremonton,  164  P.  494. 

INTERROGATORIES. 

See  Trial,  «3»350,  359. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERVENTION. 

See  Attadiment,  «=»S02,  306. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  «=>370,  371,  404 ;  Indict- 
ment and  Information,  ®:9ll9 ;  Statntea,  9=^ 
111. 

I.  POWER  TO  CONTROL  TRAFFIC. 

«3>li  (Wash.)  Rem.  Code,  g  6262—1  et  seq.. 
regulating  sale  of  intoxicants,  was  not  intended 
to  be  exclusive,  and  does  not  deny  to  municipal- 
ities of  state  power  to  enact  ordinances  relat- 
ing to  same  subject-matter^  so  long  as  they  are 
not  in  conflict  with  provisions  of  statute.— City 
of  Seattle  v.  Hewetson,  164  P.  234. 

H.  OONfSTrrUTIONAUTT  OF  ACTS 
AND  ORDINANCES. 

$s>l5  (Wash.)  Ordinance  of  city  of  Seattle  for- 
bidding physician  to  issue  prescription  for  whis- 
ky wiUiout  having  good  reason  to  believe  person 
to  whom  issued  is  actually  sick  or  that  liquor 
is  required  as  medicine,  is  not  void  as  prohib- 
itory and  not  regulative;  Rem.  Code  1915,  { 
7607,  subd.  32,  giving  city  of  first  class  power 
to  regulate  sale  or  gift  of  intoxicants. — City  of 
Seattle  v,  Hewetson,  164  P.  234. 
«=I5  (Wash.)  Rem.  Code  1915,  {  6262—7,  pro- 
viding that  a  druggist  who  has  been  convicted 
of  a  violation  of  any  liquor  law  shall  not,  with- 
in two  years  thereafter,  sell,  etc,  is  not  ia 
conflict  with  section  62ffii— 19.— RoaenofC  v. 
Cross,  164  P.  236. 

IV.  LICENSES  AND  TAXES. 

«s>74  (Wash.)  Under  Rem.  Code  1915,  K 
6262—7,  6262-17  6262—19,  held  that  county 
auditor  could  not  be  compelled  to  issue  a  liquor 
permit  to  a  druggist  who  had  been  convicted 
of  violating  the  local  option  law,  a  previous 
enactment,  more  than  two  years  previous. — 
Rosenoff  v.  Cross,  164  P.  236. 

VX.   OFFENSES. 

^=>I32  (Wash.)  Under  Initiative  Measure  No. 
3  (Laws  1916,  p.  3|  8  4,  making  it  unlawful  for 
any  person  to  sell  intoxicating  liquors,  and  sec- 
tion 7,  excepting  sales  by  registered  druggists 
for  certain  purposes  from  the  provisions  of  the 
act,  section  7  does  not  in  itself  define  a  crime. 
—State  V.  Bartow,  164  P.  227. 
«=9 1 68  (Ariz.)  To  "permit"  unlawful  use  of  in- 
toxicants by  proprietor  of  business  implies  his 
knowledge,  consent,  and  acquiescence. — Elliott 
V.  State,  164  P.  1179. 

Proprietor  of  soft  drink  place  was  not  liable 
for  unlawful  sale  of  intoxicants  by  his  employ^, 
although  committed  in  i^ce  of  business,  un- 
less such  unlawful  act  was  directed,  knowingly 
assented  to,  acquiesced  in,  or  pMi^tted  by  eg*- 
ployer.-Id.  oig.ized  by  GoOglc 
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VIU.   OBXBCIHAIi  PKOSECimONS. 

9=>2I5  (Wash.)  An  infonoatiop,  cfaargin;;  ac- 
cused with  being  a  registered  druggist  and  sell- 
ing alcohol  for  prohibited  purposes,  is  drawn 
under  Initiative  Measure  No.  3  (Laws  191S,  p. 
3)  i  4,  probibiting  sale  of  intoxicating  liquors 
by  any  person,  and  not  under  section  7  allow- 
ing register^  druggists  to  sell  for  certain  pur- 
poses, since  section  7  creates  no  crime. — State 
V.  Bartow,  164  P.  227. 

«s922l  (Wa8h.)  Under  Initiative  Measure  No. 
3  (Laws  1915.  p.  2)  prohibiting  sales  of  intox- 
icating liquors  by  any  person,  and  section  7, 
allowing  registered  druggists  to  sell  for  certain 
purposes  an  information  need  not  negative  such 
exception  -  for  it  is  a  matter  of  defense. — State 
V.  Bartow,  164  P.  227. 

€=3233(1)  (Wash.)  In  prosecution  of  physician 
for  having  issued  prescription  for  whisky  with- 
out having  reason  to  believe  that  person  to 
whom  it  was  issued  was  sick,  etc.,  evidence  as 
to  number  of  prescriptions  for  intoxicants  writ- 
ten by  defendant  on  particular  day  and  day  or 
two  previous  was  competent. — City  of  Seattle 
V.  Hewetson,  164  P.  234. 

4s»236(l)  (Okl.Cr.App.)  Evidence  in  prosecu- 
tion for  gelling  whisKy  held  to  sustain  a  convic- 
tion.—CoUingwood  v.  State,  164  P.  1154. 
^=>236(4)  (Ariz.)  In  prosecution  for  sale  of  in- 
toxicants by  employ*  of  defendant,  evidence 
held  to  support  verdict  of  guilty. — Elliott  v. 
State,  164  P.  1179. 

^s>236(9)  (Kan.)  Evidence  in  a  prosecution  for 
maintaining  a  liquor  nuisance  in  violation  of 
Gen.  St.  1915,  §  5524,  held  sufBcient  to  sus- 
tain a  conviction.— State  v.  Kogle,  164  P.  1165. 
«=»236(11)  (Okl.Cr.App.)  Evidence,  in  a  prose- 
cution for  the  unlawful  sale  and  delivery  of 
intoxicating  liquor,  held  insu£Scient  to  justify 
a  conviction.— Kerriel  v.  State,  164  P.  136. 
^9238(1)  (Wash.)  In  prosecution  for  having 
issued  prescription  for  whisky,  question  wheth- 
er defendant  had  ground  to  believe  that  person 
was  actually  sick,  or  liquor  was  required  as 
medicine,  held  for  jury.— City  of  Seattle  v.  Hew- 
etson, 164  P.  234. 

«=>239(10)  (Okl.Cr.App.)  VNTiere  state's  evi- 
dence would  support  an  inference  that  an  un- 
lawful sale  of  liquor  was  directly  consummated 
by  defendant,  or  by  him  and  another,  instruc- 
tion that  one  knowingly  taking  part  in  illegal 
sale  of  liquor  is  guilty  of  an  ofKnse,  was  not 
improper.— Womack  v.  State,  164  P.  477. 

INVENTORY. 

See  Insurance,  4=»335. 

IRON-SAFE  CLAUSE. 

See  Insurance,  «=»378 ;  Insurance,  9=a390. 

IRRIGATION. 

See  Waters  and  Water  Courses,  «=»30,  32,  217- 
253.  '  ,'      • 

JAILS. 

See  Counties,  ®=>178. 

JEOPARDY. 

See  Criminal  Law,  •8=»192-294. 

JITNEYS. 

See  Carriers,  «=s280,  205,  305 ;  Damages,  «=» 
172,  216;  Municipal  Corporations,  $=>661: 
Trial,   €=>252. 

JOINDER. 

See  Action ;    Parties,  «=>lS-29,  83. 


JOINT  TENANCY. 

See  Deeds,  €=9136 ;   Tenancy  in  Common. 

JUDGES. 

See  Justices  of  the  Peace;    Mandamus,  €=»40. 

m.  RIGHTS.  POWERS.  DUTIES.  AlfS 
IJABIX.ITIES. 

«=5>25(2)  (Okl.)  District  judge  assigned  to  hold 
court  in  county  outside  his  district  has  no  au- 
thority, after  expiration  of  time  for  which  he 
was  assigned,  to  extend  time  for  preparation  of 
case-made  in  a  case  tried  before  him. — First 
State  Bank  of  Mountain  Park  v.  School  Dist. 
No.  65,  Tillman  County,  164  P.  102. 

IV.  DISQITAUCFICATION   TO   ACT. 

4=351(2)  (Wash.)  A  divorced  father's  applica- 
tion for  custody  of  his  child,  made  a  year  after 
the  divorce  decree,  is  not  merely  a  continuance 
of  the  divorce  action  but  a  separate  "proceed- 
ing" within  Rem.  Code  1915,  §209—1,  author- 
izing the  disqualification  of  judges  for  bias  be- 
fore action  is  taken  in  the  proceeding. — State 
V.  Superior  Court  for  Clarke  County,  164  P. 
198. 

«=>5I(2)  (Wash.)  A  motion  and  affidavit  of 
prejudice  filed  as  soon  as  relator  knew  the 
judge  objected  to  would  preside  over  the  court 
in  which  his  cause  is  pending  is  made  in  suffi- 
cient time.— State  v.  Holden,  164  P.  595. 
4=951^4)  (Wash.)  Under  statutory  provisions 
prohibiting  superior  court  judges  from  trying 
actions  where  their  prejudice  is  established  by 
motion  and  affidavit,  the  motion  and  affidavit 
when  made  in  proper  time  are  conclusive,  and 
no  inquiry  into  the  facts  is  permissible.— State 
V.  Holden,  164  P.  595. 

JUDGMENT. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appe^  and  Error. 

I.  NATURE  AlTD  ESSENTIAUi  IN 
OENERAIi. 

4s>l2  (Wash.)  Deficiency  judgment  in  forcible 
entry  and  detainer,  brought  by  attorney  in  fact 
of  person  judicially  determined  to  have  died 
prior  to  the  suit,  held  void.— Picardo  v.  Peck, 
164  P.  65. 

®=»I7(3)  (Nev.)  Constructive  service  by  publi- 
cation or  personal  service  on  a  nonresident  will 
not  support  a  decree  in  personam,  though  it 
may  suptKirt  a  decree  affecting  property  within 
the  state  where  process  is  issued. — Keenan  v. 
Keenan,  164  P.  351. 

IV.  BY  DEFA1TI.T. 
(B)   Openlna;  or  Scttlns'  Aside   D«(avlt. 

$=»I39  (Okl.)  A  trial  court  has  a  wide  discre- 
tion in  setting  aside  judgments  and  decrees  ren- 
dered in  its  own  court  when  it  does  so  at  the 
same  term  at  which  it  is  rendered. — Arnold  V. 
Burks,   164  P.   070. 

fl=»  1 53(4)  (Okl.)  ■  If  a  final  decree  or  judgment 
is  rendered  and  the  term  expires,  there  must  be 
a  substantial  compliance  with  the  statute  in 
order  to  give  the  court  further  jurisdiction  over 
the  decree  or  judgment. — Arnold  v.  Burks,  164 
P.  970. 

€=>I59  (Cal.App.)  Motion  and  affidavit  under 
Code  Civ.  Proc.  §  473,  to  set  aside  default  judg- 
ment, merely  charging  that  defendant's  attor^ 
ney  was  away  and  neglected  to  enter  appear- 
ance, held  insufficient. — Farias  v.  Farias,  164 
P.   818. 

4=3)74  (Kan.)  In  action  to  quiet  title  where 
nonresident  defendant  was  summoned  by  publi- 
cation without  actual  notice,  and  suffered  a  de- 
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fault  juigraeat,  and  vhdrt  plaintiff  then  convey- 
ed to  purchaser  in  good  faith,  Code  Civ.  Proe. 
i  83  (Gen.  St.  1909,  {  5076),  protected  puiv 
chaser,  though  judgment  was  set  aside  as  be- 
twe«i  plaintiff  and  defendant. — Whiteman  t. 
Comwell,  164  P.  280. 

VI.  ON  TRIAX.  OF  ISSUZiS. 

(A)  Rendition,    Form,  ^  and    Reqatoites    In 
General. 

<8=»I99(1)  (Wyo.)  Under  Laws  1915,  c.  134, 
authorizing  judgment  notwithstanding  verdict 
on  evidence  when  motion  for  directed  verdict  has 
been  denied,  held  that,  where  a  defendant,  aft- 
er moving  for  directed  verdict  at  end  of  plain- 
tiff's evidence,  introduced  evidence  without  re- 
newing motion  at  end  of  all  evidence,  rule  de- 
nying motion  was  not  ground  for  judgment  not- 
withstanding verdict.-— Campbell  v.  Weller,  164 
P.  881. 

®=»I99(8)  (Wyo.)  In  absence  of  statute,  judg- 
ment non  obstante  veredicto  is  authorized  only 
upon  record,  and  when  it  is  clear  upon  plead- 
ings that  cause  of  action  or  defense  did  not  in 
substance  constitute  a  legal  cause  of  action  or 
defense,  and  such  judgment  based  merely  upon 
evidence,  is  unauthorized. — Campbell  v.  WcUer, 
164  P.  881. 

(C)  Conformity    to    Process,    Pleadinss, 
Proofs,  and  Verdict   or  Ctadinss. 

«=>252(1)  (Idaho)  Under  Rev.  Codes,  (  4353, 
judgment  must  be  limited  to  the  relief  demand- 
ed, or  to  such  as  is  embraced  within  issues. — 
Brunsell  v.  Stevenson,  164  P.  89. 
®=>256(1)  (Wash.)  Where  the  verdict  warrant- 
ed judpnent  against  the  husband  and  the  com- 
munity, a  judgment  "against  the  defendants  and 
each  of  them  was  too  broad,  since  it  could  be 
construed  as  against  wife  individually. — Hicks 
V.  Baumgartner,  164  P.  743. 

Vn.   ENTBT.    BEOOBD,    AND    DOCK- 
ETINO. 

$=»282  (CaL)  Where  a  will  was  contested  on 
the  ground  of  undue  Influence,  that  the  judg- 
ment and  order  admitting  the  will  to  probate 
was  signed  by  a  judge  otner  than  the  one  who 
presided  at  the  trial  held  not  fatal. — In  re 
Stone's  Estate,  164  P.  643. 
C=»282  (Cal.App.)  Action  of  court  in  signing 
judgment  after  death  of  one  defendant  in  whose 
favor  judgment  ran  was  not  an  irregularity 
prejudicial  to  plaintiff.— Colquhoun  v.  Fursman, 
164  P.  10. 

Vm.  AMENDMBNT,   OORREOTION, 

AND  REVIEW  IN   SAME 

OOITRT. 

4:»298  (Kan.)  District  court  has  absolute  con- 
trol of  its  judgments  during  the  term  at  which 
they  were  rendered.— Sylvester  v.  Riebolt,  164 
P.  176. 

^=>3I3  (Kan.)  AVhere  through  inadvertence  gen- 
eral judgment,  instead  of  alternative  judgment 
for  defendant,  was  rendered  at  end  of  term. 
It  might  be  corrected,  and  the  proper  judgment 
entered  on  defendant's  motion  after  term,  as 
authorized  by  Code  Civ.  Proc.  §  596,  subd.  3 
(Gen.  St.  1915,  i  7500).— Olilahoma  State  Bank 
v.  Hicklin,  164  P.  257. 

^=3323  (Ariz.)  A  judgment  should  not  be 
amended  without  notice  to  parties  affected,  ei- 
ther in  the  form  of  an  order  to  show  cause  when 
done  of  the  court's  own  motion,  or,  when  ask- 
ed for  by  party,  upon  notice  with  a  proper  show- 
ing.— Ives  V.  Sanguinetti,  164  P.  435. 

IX.  OPENING  OR  VACATING. 

9=>400  (Kan.)  Rights  of  bona  fide  purchaser  of 
realty  who,  in  good  faith  for  valuable  considera- 
tion and  in  reliance  on  a  judgment  quieting  his 
grantor's  title,  acquires  the  realty  by  warranty 
deed,  are  protected  by  Code  Civ.   Proc.  i  ^ 


(Gen.  St.  1900,  -f  6678),  aftfaoughjudgtaent'may 
be  opened  for  further  consideration  as  to  rights 
of  original  parties.— Wtiiteman  v.  Comwell.  1(M 
P.  280. 

X.  EQUITABI.E  REXJEF. 
(A)   Hntare  ot.Rcmedr  and  Qroanda. 

«s»407(l)  (Wash.)  Where  default  Judgment 
was  fraodulently  taken  in  another  county  with- 
out defendant's  knowledge  until  too  late  to 
avail  herself  of  statutory  method  of  vacation, 
her  remedjr  was' by  suit  to  set  it  aside  in  court 
rendering  judgment.— Rowe  v.  Silbaugh,  164  P. 
923. 

€=»444  (Or.)  Decree  cannot  be  impeached  in 
suit  in  equity  merely  on  allegations  that  it  was 
procured  by  perjured  testimony.— Windsor  v. 
HoUoway,  164  P.  1177. 

(B)  Jorlsdletlon  and  Proeeedlnvs. 

«=>460(6)  (Cal.)  The  complaint  to  set  aside  a 
judgment  as  obtained  by  fraud  and  without 
process  must  show  a  defense  on  the  merits,  and 
ability  to  present  proof  thereof.- Lee  v.  Colqu- 
houn, 164  P.  894. 

XL   COIXATERAX  ATTACK. 

(A)  Jndirments  Impeachable  Collaterally. 

9=9470  (Wash.)  A  judgment  valid  on  its  face 
cannot  be  collaterally  attacked  for  matter  de- 
hors the  record.— Rowe  v.  Silbaugh,  164  P.  823. 
®=>485  (Wash.)  Void  judgment  may  be  attack- 
ed collaterally  as  well  as  directly. — Picardo  v. 
Peck.  104  P.  65. 

(B)   Oronnds. 

^»4B9  (Okl.)  Where  a  want  of  jurisdiction  to 
enter  order  or  judgment  is  affirmatively  shown 
by  the  record  proper  upon  which  it  is  based, 
such  order  or  judgment  is  void  and  subject  to 
collateral  attack. — Winters  v.  Oklahoma  Port- 
land Cement  Co.,  164  P.  965. 
^=9511  (Okl.)  Orders  and  judgments  procured 
by  fraud  are  void.— Winters  v.  Oklahoma  Port- 
land Cement  Co..  164  P.  965. 
«=>5 1 7  (Kan.)  Judgment  by  court  having  juris- 
diction of  parties  and  subject-matter  is  not 
open  to  collateral  attack  for  illegality  or  in- 
trinsic fraud  which  was  open  for  consideration 
in  trial,  although  judgment  may  have  been 
taken  by  default  or  consent  on  day  following 
bringing  of  -original  action.— Schenck  v.  Sdiool 
Dist.  No.  34  of  Hamilton  County,  164  P.  169. 

(C)  Proe^edlnss. 

<8=>5I8  (Wash.)  A  Mil  to  quiet  title  asking  va- 
cation of  a  judgment  valid  on  its  face  is  a  col- 
lateral attack  on  such  judgment,  and  demur- 
rable.—Rowe  V.  Silbaugh,  164  P.  923. 
9=352 1  (Colo.)  A  bill  in  equity,  brought  by  a 
judgment  creditor  against  the  plaintiff  in  the 
judgment  and  a  sheriff  to  restrain  collection 
thereof,  constitutes  a  collateral  attack  upon  the 
judgment  where  the  record  is  fair  on  its  face 
and  the  jurisdiction  of  the  court  undenied. — 
Stokes  V.  Kingsbury,  164  P.  313. 

xm.  MERGER  AND  BAB  OF  OAVSEft 
OF  ACTION  AND  DEFENSES. 

(B)  Causes  of  Aetlon  and  Defenses  Merc- 

ed, Barred,  or  Conelnded. 

<e=>582  (Or.)  Until  first  decree  has  been  set 
aside,  suit  will  not  lie  to  retry  case  between 
same  parties,  involving  same  subject-matter  and 
the  same  relief.— Windsor  v.  HoUoway,  164  P. 
1177. 

9=>584  (Okl.)  To  make  a  matter  rea  judicata. 
there  must  be  identity  in  the  thing  sued  for, 
identity  of  the  cause  of  action,  identity  of  per- 
sons or  parties  thereto,  and  identity  of  the  qual- 
ity in  the  persons  for  or  against  whom  the  claim 
is  made.— KatcUff-Sanders  Grocer  Co.  v.  Blue- 
jadtet  Mercantile  Co.,  164  P. 
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«=a603  (OLApp.)  In  view  of  Code  Civ.  Proc. 
S  1176,  providing  an  appeal  shall  not  stay  pro- 
ceedings upon  judgment,  where  lessees  continued 
to  occupy  premises,  pending  an  appeal  in  un- 
lawful detainer  in  which  landlord  recovered 
judgment,  and  no  stay  was  ordered,  lease  con- 
stituted measure  of  their  liability  while  they 
remained  in  possession,  and  judgment  did  not 
bar  an  action  for  rent  tor  such  period. — Bamish 
V.  Workman,  164  P.  26. 

€=3605  (Wash.)  Action  against  city  for  removal 
of  lateral  support  by  cut  in  regrading  street,  in 
which  plaintiffs  were  limited  under  law  to  re- 
covery of  damages  suffered  within  30  days  prior 
to  filing  claim  upon  which  action  was  baaed  up 
to  date  of  trial,  was  not  res  judicata  of  subse- 
quent action  for  damages  sustained  by  tbem  aft- 
er time  of  first  trial.— Farnandis  r.  City  of 
Seattle,  164  P.  225.  • 


XIV. 


ooNcXiVsrirEinsss 

OATIOH. 


OF   ADTOVX. 


(A)  JndvmeBts   Conclaslvc  In    General. 

4=3642  (Kan.)  Matters  involved  in  prior  deci- 
sion by  the  Supreme  Court  in  a  suit  for  a  part- 
nership accounting  are  res  adjudicata  as  to  the 
account  as  between  plaintiff  and  defendants  and 
tbar  creditors  in  a  subsequent  suit. — Alexander 
V.  darkson,  164  P.  294. 

(B)   Persons  Conclnded. 

«S3668(1)  (Kan.)  Judgment,  against  plaintiff 
recovered  by  a  defendant  herein  in  prior  litiga- 
tion which  had  been  assigned  to  secure  a  debt, 
was  res  adjudicata  in  plaintiff's  subsequent  pro- 
ceeding against  bis  debtor  on  a  judgment  as- 
signed to  him,  and  to  have  merits  of  original 
judgments  reconsidered. — Alexander  v.  Clarkson, 
164  P.  294. 

9=3704  (Okl.)  Where  two  are  sued,  and  one 
files  separate  answer  to  petition  not  in  nature  of 
cross-petition  against  his  codcfendant,  and  code- 
fendant  defaults,  judgment  on  issues  joined  by 
petition  and  separate  answer  does  not  neces- 
sarily include  relative  rights  of  defendants  be- 
tween themgelves.— Henthorn  v.  Tidd,  164  P. 
783. 

4=3707  (Okl.)  In  an  action  on  an  open  account 
against  a  company  and  its  principal  stockholder, 
finding  of  bankruptcy  court  wherein  plaintiff 
was  not  a  party  that  goods  had  been  purchased 
by  purchaser  from  defendants  as  a  sole  trader 
doing  business  under  defendant  company's  name 
held  not  res  judicata.— Katcliff-Sanders  Grocer 
Co.  V.  Bluejacket  Mercantile  Co.,  164  P;  1142. 
4=9707  (Wash.)  One  not  a  party  to  a  suit  la 
not  bound  by  the  judgment. — Wylde  v.  Schoen- 
ing,  164  P.  752. 

XV.  UEN. 

4=>768(1)  (Colo.)  Where  a  transcript  of  a  val- 
id judgment  was  filed  in  another  county  during 
the  same  month  in  which  it  was  rendered,  the 
judgment  debtor  was  bound  to  know  of  the  judg- 
ment lien.— Stokes  v.  Kingsbury,  164  P.  313. 

XVn.  FOREIGN  JUBOMENTS. 

4=3817  (Colo.)  Statute  of  Texas  giving  to  per- 
son paying  more  than  legal  rate  of  interest  right 
to  recover  double  the  interest  paid,  though  In 
sense  penal  os  to  party  exactinp  usurious  inter- 
est, is  remedial  as  to  party  paying,  so  that  Tex- 
as judgment  ba.sed  on  such  statute  is  entitled  to 
recognition  in  ('olorndo. — Interstate  Savings  & 
Trust  Co.  V.  Wyatt,  164  P.  506. 
9=3818(3)  (Nev.)  While  an  action  may  be  main- 
tained in  one  state  on  a  judgment  or  decree 
rendered  in  another,  such  judgment  must  be 
valid,  and  it  will  snpirart  no  action  where  ren- 
dered against  a  nonresident  who  was  not  served 
within  the  state  and  did  not  appear. — Keenan 
v.  Keenan,  164  P.  351. 
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4=3822(3)  (Cal.)  Under  faU  faith  and  credit 
clause  of  Constitution  of  United  States  (U.  S. 
Const,  art.  4,  {  1),  decree  of  distribution  of 
New  York  decedent's  property  in  jjrobate  court 
of  New  York  does  not  preclude  right  of  state 
of  California  to  levy  inheritance  tax  on  shares 
of  stock  in  California  corporation  owned  by 
decedent.— McDougald  v.  lilienthal,  164  P.  387. 
4=3823  (Nev.)  A  judgment  on  substituted  serv- 
ice of  summons  is  enforceable  only  on  the  prop- 
erty within  the  state  out  of  wiiich  summons  Is 
issued.— Keenan  v.  Keenan,  164  P.  351. 

XVHI.   ASSIONMENT. 

4=3841  (Kan.)  If  a  judgment  is  assigned  as 
security  for  a  bona  fide  antecedent  indebtedness, 
the  consideration  for  such  assignment  is  suffi- 
cient.—Alexander  V.  Clarkson,  164  P.  294. 

XX.  PAYMENT,  SATISFACTION,  MER- 
OEB,  AND  DISCHARGE. 

4=3878(1)  (Kan.)  In  view  of  Gen.  St  1909,  { 
1B42,  partial  satisfaction  of  judgment  against 
one  joint  debtor  and  release  of  same  wUl  op- 
erate only  as  payment  pro  tanto  of  indebtedness 
of  other  debtors. — City  of  Topeka  v.  Brooks,  164 
P.  285. 

Where  city  had  judgment  against  one  partner 
for  failure  to  complete  sewer  contract,  etc.,  and 
released  that  judgment,  reserving  right  to  sue 
other  partner  and  surety  on  contractors'  bond, 
such  partner  and  surety,  when  sued,  could  not 
better  their  position  by  offering  to  pay  former 
judgment. — Id. 

4=3883(1)  (Kan.)  Before  one  judgment  can  be 
set  off  against  another  judgment,  there  must 
be  mutuality  in  those  judgments  and  no  con- 
travening equities. — Alexander  v.  Clarkson,  164 
P.  204. 

4=3883(10)  (Kan.)  Where  attorney's  lien  was 
properly  served  on  plaintiff  in  former  litigation, 
and  subject  to  it  the  succesaiful  defendant  there- 
in assigned  his  judgment  against  plaintiff  to  se- 
cure his  indebtedness,  plaintiff  acquiring  assign- 
ment of  a  judgment  against  bia  judgment  cred- 
itor and  proceeding  against  debtors  and  attor- 
neyti  holding  lien  could  not,  in  view  of  contra- 
vening equities,  set  off  judgments. — Alexander 
V.  Clarkson,  164  P.  294. 

4=>89l  (Kan.)  Where  city  obtained  judgment 
aeainat  one  partner  for  damages  from  fraud 
of  partnership  and  failure  to  complete  sewer 
contract,  its  release  of  judgment.,  reserving  right 
to  sue  other  partner  and  surety  on  contractors' 
bond,  was  in  effect  a  covenant  not  to  sue  Judg- 
ment defendant  which  in  view  of  Gen.  St.  1909. 
i§  5507-5511,  did  not  prevent  it  from  subse- 
quently prosecuting  action  against  the  others. — 
City  of  I'opeka  v.  Brooks,  164  P.  285. 

XXn.   FI.EADING  AND  EVIDENCE  OF 

JUDGMENT  AS  ESTOPPEL 

OR  DEFENSE. 

4=3951(2)  (Cal.App.)  In  action  for  purchase 
price  of  goods  against  several  individuals,  who 
pleaded  prior  judgment  against  other  persons 
for  same  goods,  but  did  not  set  up  such  Judg- 
ment as  a  bar,  hM  proper  to  admit  evidence 
of  such  judgment,  though  not  as  a  bar.— Colqu- 
houn  V.  Fursman,  164  P.  10. 
4=3954  (Wash.)  In  action  for  damages  caused 
by  removal  of  lateral  support  when  regrading 
street,  in  absence  of  any  showing  to  contrary, 
it  will  be  presumed  that  plaintiffs  in  prior  ac- 
tion for  former  damages  were  limited  to  recov- 
ery of  damages  sustained  up  to  time  of  that 
trial,  and  were  not  allowed  to  recover  for  future 
or  prospective  injuries  to  their  property. — Far- 
nandis V.  City  of  Seattle,  164  P.  225. 

JUDICIAL  NOTICE. 

See  Evidence,  4=3.5-44. 
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JUDICIAL  POWER. 

See  Constitutional  Law,  $a>70. 

JUDICIAL  SALES. 

See  Execution,  «=3221  290;  Executors  and 
Administrators,  €=3343 ;  Oruardian  and  Ward, 
<S=103,  107;  Mortgages,  <8=>502-552;  Re- 
ceivers, «=>130;    Taxation,  «=>667. 

JURISDICTION. 

See  Certiorari,  .^=328 ;  Contempt,  €=»44 ; 
Courts;  Equity,  9=93,  40;  Judgment,  9=» 
488,  818;   Justices  of  tlie  Peace. 

JURY. 

See  Criminal  I^aw,  «=»854-863,  926%,  1174; 
Equity.  «=»381 ;  Master  and  Servant,  *=» 
408;   New  Trial,  <8=»52;   Trial,  «=328. 

XI.  RIGHT  TO  TXtlAI.  BT  J1TRT. 

«=»ll(6)  (Okl.Cr.App.)  Tinder  Const,  art.  2,  H 
19,  20,  one  prosecuted  under  ordinance  for  an 
offense  also  made  a  misdemeanor  by  statute  the 
punishment  of  which  may  be  imprisonment,  is 
entitled  to  jury  trial  in  court  of  original  juris- 
diction, not  satisfied  by  jury  trial  in  county 
court  on  appeaL— Ex  parte  Doza,  104  P.  130. 
$=>I3(1)  (Idaho)  In  determining  whether  par- 
ties are  entitled  to  a  trial  by  jury,  courts  must 
look  to  the  ultimate  relief  sought. — Rees  v.  Gor- 
ham,  164  P.  88. 

$=>I3(14)  (Idaho)  Relief  in  action  for  cancella- 
tion of  mortgage  and  to  require  defendant  to 
surrender  to  plaintiff  a  note,  and  for  damages, 
could  be  obtained  only  in  equity,  and  the  par- 
ties are  not  entitled  to  jury  trial. — Rees  v.  Gor- 
ham,  164  P.  88. 

<8=»I4(12)  (Okl.)  In  action  bv  the  state  to  abate 
a  public  nuisance,  the  defendant  is  not  entitled 
to  a  jury  trial.— Balch  v.  State,  164  P.  77©. 
«=>I6(6)  (Okl.)  Where  third  party  files  a  de- 
nominated "interplea  in  attachment"  claiming  ti- 
tle and  right  to  possession  of  attached  property, 
he  is  a  petitioner  in  replevin  under  Rev.  Laws 
1910,  §  4701,  and  plaintiffs'  general  denial  of  al- 
legations therein  is  triable  by  jury. — Millus  t. 
Lowrey  Bros.,  164  P.  663. 
«=I7(3)  (Kan.)  On  appeal  from  probate  court's 
decision  wherein  it  refused  to  set  aside  appoint- 
ment of  administrator  on  alleged  ground  that 
the  deceased  was  not  at  his  death  a  resident  of 
the  county  in  which  appointment  was  made,  a 

i'ury  ia  not  demandable  as  a  matter  of  right.— 
n  re  HoUoway's  Estate,  164  P.  298. 
<8=»2I(4)  (Okl.Cr.App.)  One  charged  with  in- 
direct contempt  is  entitled  to  have  his  guilt 
passed  upon  by  jury  before  punishment  is  im- 
posed.— Farmers'  State  Bank  of  Texhoma  v. 
State,  164  P.  132. 

«=>23(2)  (Okl.Cr.App.)  Under  Bill  of  Rights,  | 
7,  one  prosecuted  under  Laws  1915,  c.  14i,  §  1, 
for  an  offense  under  a  city  ordinance,  etc.,  the 
judgment  for  which  is  or  may  be  imprisonment, 
is  entitied  to  a  jury  trial. — Ex  parte  Gownlock, 
164  P.  130. 

«=>25(2)  (Kan.)  Under  Workmen's  Compensa- 
tiraj  Act  a  jury  trial  is  waived  unless  demanded. 
—Ruth  V.  Witherspoon-Engler  Co.,  164  P. 
1064. 

«=s>25(8)  (Wash.)  Where,  though  jury  fee  had 
been  paid  in  time,  no  formal  demand  for  jury 
was  served  and  filed  by  plaintiff  prior  to  call- 
ing of  cause  for  trial,  but  court  offered  to 
grant  continuance  if  defendant  desired,  which 
offer  was  declined,  grant  of  jury  trial  was  not 
erroneous.— Skarlatos  v.  Brice,  164  P.  939. 
«=>3I(1)  (Okl.Cr.App.)  The  constitutional  guar- 
anty of  trial  by  jury  cannot  be  evaded  by  the 
powers  vested  in  a  municipality  under  its  char- 
ter or  the  nature  of  jurisdiction  conferred  up- 
on n  municipal  court. — Ex  parte  Mitchell,  164 
P.  134. 


V.  OOKPETEHCT  OF  JVBOBS.  CHAI.> 
liENGEB.  AKD  OBJEOTIOirS. 

4s>99(2)  (Kan.)  Where  juror  on  his  voir  dii« 
stated  that  he  had  no  opinion,  and  bad  ex* 
pressed  no  opinion  as  to  result  of  defendant's 
trial  for  rape,  and  denied  testimony  of  three 
witnesses  that  they  had  heard  him  say  that 
"they  will  stick  Dr.  McLemore,"  the  defend- 
ant, his  acceptance  was  not  error.— State  ▼.  Mc- 
Lemore, 164  P.  161. 

i8=»IOO  (Okl.Cr.App.)  Under  Rev.  Laws  1910,  f 
5861,  a  court  held  justified  on  the  testimony  in 
admitting  jurors  to  the  panel  over  the  objection 
that  they  had  formed  opinions  as  to  defendant's 
guilt  or  innocence.— Horn  ▼.  State,  164  P.  683. 

JUSTICES  OF  THE  PEACE 
m.  oivn.  jimisDicTioK  ahd  av- 

THOBITT. 

i8=»44(9)  (Wyo.)  In  a  suit  to  recover  $200  as 
damage  to  one-half  interest  in  crop  of  rye,  jus- 
tice court  has  jurisdiction,  although  owner  of 
other  half  interest  might  sue;  defect  of  parties 
plaintiff  having  been  waived. — Garber  v.  Spray, 
164  P.  840. 

<S==>60  (Utah)  Under  Comp.  Laws  1907,  {  3668. 
providing  where  actions  snail  be  commenced  in 
justices'  courts,  and  section  3669,  providing  for 
changing  the  place  of  trial  where  suit  is  brou^t 
in  the  wrong  district,  the  privilege  of  bringing 
suit  in  a  particular  district  is  personal  to  de- 
fendant and  may  be  waived. — Beck  v.  Lewis, 
164  P.  480. 

Under  Comp.  Laws  1907,  {  3668,  prescribing 
where  actions  in  justices'  courts  shall  be  com- 
menced, and  section  3669,  providing  for  chang- 
ing place  of  trial  where  suit  is  brought  in  wrong 
precinct,  the  defendant  waives  objection  to  the 
precinct  by  suffering  a  defanlt  judgment,  espe- 
cially where  the  comjjlalnt  stated  jurisdictional 
facts  and  no  application  for  changing  the  place 
of  trial  was  made. — Id. 

IV.   PROOEDITRE  IH  OIVUi  CASES. 

«=»73, 74(4)  (Utah)  Under  Comp.  St.  1907,  S 
3668,  prescribing  where  actions  in  justices^ 
courts  shall  be  commenced,  and  section  3668. 
providing  for  changing  place  of  trial  where  suit 
IS  brought  in  wrong  precinct,  justice  does  not 
lose  jurisdiction  over  suit  brought  before  him  in 
wrong  precinct  until  affidavit  setting  forth  facta 
as  required  by  section  3669  is  filed. — Beck  v. 
Lewis,  164  P.  480. 

«=>73,74(7)  (Wyo.)  Where  parties  after  a 
change  of  venue  was  ordered  appeared  before 
justice  to  whom  case  was  transferred,  agreed  up- 
on a  continuance  and  time  for  trial,  filed  their 
pleadings,  and  allowed  trial  to  proceed  to  ver- 
dict and  judgment  without  objecting  to  trans- 
fer of  cause  or  jurisdiction,  both  parties  waived 
right  to  question  validity  of  change  of  venae. — 
Campbell  v.  Weller,  164  P.  881. 
$=382(2)  (Utah)  In  an  action  before  a  justice 
of  the  peace,  an  oflScer's  return  upon  a  summons 
of  service  in  a  certain  precinct  does  not  sustain 
a  finding  that  defendant  was  not  a  resident  of 
another  precinct  as  alleged  in  the  complaint. — 
Beck  V.  Lewis,  164  P.  480. 
«=»84(4)  (Utah)  Under  Comp.  (-aws  1907,  | 
3668,  providing  where  actions  in  justices*  coarta 
shall  Be  commenced,  and  section  3669,  provid- 
ing for  changing  place  of  trial  where  suit  is 
brought  in  wrong  precinct,  justice  acquires  ju- 
risdiction where  defendant  appears,  although 
suit  was  brought  in  wrong  precinct. — Beck  t. 
I^wis,  164  P.  480. 

®=390  (Kan.)  In  an  action  originating  in  the 
court  of  a  justice  of  the  peace,  no  written  plead- 
ings of  any  sort  are  necessary. — Blair  v.  Mc- 
Quary,  164  P.  262. 

€=39 1  (1)  (Wyo.)  A  petition  in  justice  court,  in- 
forming defendant  of  nature  of  plaintiff's  claim, 
of  grounds  relied  on  to  support  action,  and  so 
explicit  that  judgment  thereon   will   bar   an- 
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-other  Buit  for  same  cause  of  action,  ia  sufficient 
— Garber  v.  Spray.  164  P.  840. 
«s»9l(6)  (Wyo.)  In  an  action  in  justice  court 
to  recoTer  damages  for  trespass  of  cattle,  peti- 
tion heUt  sufficient  to  support  judgment  against 
objection  after  entry  that  it  did  not  allege  or 
state  facts  showing  ib&t  defendant's  allege*!  acts 
were  unlawful  or  wrongful. — Garber  v.  Spray, 
164  P.  840. 

«=»!  14  (Wyo.)  A  finding  of  fact  by  justice  of 
the  peace  on  only  controverted  point  in  evidence 
is  sufficient  to  support  judgment;  it  being  un- 
necessary to  make  finding  as  to  matters  admit- 
ted or  not  denied  in  pleadings. — Garber  v.  Spray, 
164  P.  840. 

«=>lt9(l)  (Wyo.)  Judgment  of  justice  court  is 
generally  held  sufficient  without  formal  state- 
ment of  a  finding,  where  it  shows  a  determina- 
tion of  cause  upon  the  evidence. — Garber  v. 
Spray,  164  P.  840. 

«s»l30  (Wyo.)  Justice  court  judgments  are  to 
bo  liberally  construed  with  more  regard  to  sub- 
stance than  form.— Garber  v.  Spray,  164  P.  840. 

V.  KEVTEW  OF  PROCEEDINGS. 
(A)  Appeal  and  Brror. 

^ss'UOll)  (Colo.)  Any  party  to  suit  before  jus- 
tice of  peace  may  take  appeal  when  dissatisfied 
with  judgment,  and  thereafter  has  right  to 
control  appeal  so. taken  by  him,  even  to  extent 
of  dismissing  it— Jones  v.  Rice,  164  P.  1162. 
4=9149(1)  (Kan.)  In  action  before  justice,  third 
parties  claiming  attached  property,  who,  on 
their  application,  are  made  parties  defendant, 
can  appeal  from  a  judgment  rendered  by  the 
justice  denying  their  claims  to  the  property.— 
Danielson  v.  Keichert.  164  P.  184. 
«=s>l59(6)  (Cal.App.)  In  view  of  Code  Ciy.  Proa 
f  MS,  held  that  under  section  978a,  notice  of 
exceptions  to  sureties  on  appeal  from  justice 
must  be  served  upon  appellant  as  well  as  filed 
with  justice,  and  in  case  of  failure  appeal  can- 
not be  dismissed  because  sureties, do  not  justify. 
-^Consolidated  Lumber  Co.  v.  Superior  Court  of 
California  in  and  for  I.«8  Angeles  County,  164 
P.  612. 

«=»I60(3)  (Wyo.)  Under  Comp.  St.  |  5261,  re- 
garding appeals  from  justices'  courts,  a  no- 
tice, giving  title  of  cause,  justice's  court  where- 
in it  was  tried  and  determined,  stating  that  it 
was  tried  by  a  jury,  reciting  date  of  trial  and 
judgment,  and  defendant's  desire  to  appeal,  held 
sufficient.— Campbell  v.  Weller,  164  P.  881. 
«=»I60(4)  (Wyo.)  Under  Comp.  St  1910,  K 
6220,  52C1,  52G2,  held,  that-  notice  of  appeal 
from  a  judgment  rendered  by  a  justice  after  a 
change  of  venue  to  a  different  court  was  prop- 
erly filed  with  justice  who  rendered  judgment 
and  not  justice  who  had  original  jurisdiction. — 
Campbell  v.  Weller.  164  P.  881. 

As  Comp.  St  10]  0.  §  5263,  provides  for  no- 
tice by  clerk  of  district  court  upon  receiving 
and  filing  transcript  and  papers  in  appeal  from 
a  justice  of  the  pence,  held,  that  it  is  uot  nec- 
essary that  notice  of  appeal  prescribed  in  sec- 
tion 5261  be  delivered  to  opposite  party. — Id. 

(B)   Certiorari. 

«=9t92  (Colo.)  Writ  of  certiorari,  under  Rev. 
St  1908,  {  3837  et  seq.,  to  transfer  cause  from 
justice,  to  county  court  and  there  retry  it  is 
substitute  for  appeal,  and  applicable  only  where 
party  without  negligence  has  been  prevented 
irom  taking  appeal  in  ordinary  way.— Jones  v. 
Rice,  164  P.  1162. 

^=»202(2)  (Colo.)  Facts  stated  in  plaintiff's  pe- 
tition for  certiorari,  under  Rev.  St  19<»,  S  3837 
et  seq.,  to  haVe  his  suit  in  justice  court  against 
two  defendants  retried  in  county  court,  held  in- 
sufficient as  showing  want  of  even  ordinary  dili- 
gence on  plaintifTs  part  to  have  judgment  for 
him  in  justice  court  reviewed  on  appeal. — Jones 
V.  Rice,  164  P.  1162. 


<&=»205(6)  (Utah)  Under  Comp.  Laws  1907,  i 
3685X,  providing  that  judgment  based  upon 
complaint  falsely  stating  jurisdictional  fact  may 
be  reviewed  by  certiorari,  district  court  in 
certiorari  to  review  judgment  of  justice  court 
cannot  receive  parol  evidence.— Beck  r.  Lewis, 
164  P.  480. 


See  Notice. 


KNOWLEDGL 
LACHES. 


See  Specific  Performance,  €s»105 ;   States,  4=> 
201. 

LANDLORD  AND  TENANT. 

See  Evidence,  «=»46e;  Frauds,  Statute  of,  «=» 
44;    Mines  and  Minerals,  '®=>73i4i  75. 

n.  XA&.BES  AND  AGREEMENTS  IH 
OENERAti.  . 

<A)  Reanlsltea  and  Valtdtty. 

«=22(6)  (Cal.App.)  Under  Civ.  Code,  S  3300, 
plaintiff's  loss  from  sacrifice  of  business  at  an- 
other location  held  not  recoverable  for  defend- 
ants' breach  of  agreement  to  lease  storeroom. — 
Schnierow  v.  Boutagy,  164  P.  1132. 

(B)  Oonatmettoa  and  Operation. 

^s»47  (Wash.)  Provision  in  lease  for  lessor  pay- 
ing the  lessee  a  certain  amount  if  lessor  sells 
the  land,  and  for  lessee  surrendering  possession 
on  payment,  entitled  lessee  to  payment  only  if 
surrender  of  possession  is  required. — Coates  T. 
Carse,  164  P.  760. 

ZV.  TERMS  FOR  TEARS. 
(D)  TemlnatlOB. 

«=9lOI  (CaLApp.)  Civ.  Code,  {  1932,  providing 
that  the  hirer  of  a  thing  may  terminate  the 
hiring  when  the  greater  part  of  the  thing  hired 
perishes,  etc.,  is  inapplicable  to  a  lease  which 
requires  the  lessee  to  make  the  repairs. — Egan 
v.  Dodd.  164  P.  17. 

<8=»I09(7)  (Or.)  Where  the  tenant  abandoned 
the  premises  and  attempted  to  surrender  them 
to  the  landlord,  the  landlord's  reletting  to  an- 
other for  the  benefit  of  the  tenant  and  "subject 
to  the  order,  and  ready  for  the  occupation"  of 
the  tenant  at  any  time,  was  not  an  acceptance 
of  the  premises  by  the  landlord. — Meagher  v. 
Eilers  Music  House,  164  P.  373. 

Vn.  PREBOSES.  AND  ENJOYMENT 
AND  USE  THEREOF. 

(D)  Repairs,  Insurance,  and  Improve- 
ments. 

9=s>l52(4)  (Cal.App.)  Lease  providing  that  les- 
see will  not  call  upon  lessor  for  repairs  and 
will  surrender  premises  in  good  order  less  rea- 
sonable use  casts  upon  lessee  the  burden  of 
making  repairs  necessary  to  make  the  building 
safe.-Egan  v.  Dodd,  164  P.  17. 
«=>IS7(2,  3)  (Cal.)  Safety  deposit  vault  erected 
by  tenant  held  improvement  which  under  terms 
of  lease  became  property  of  lessor. — Realty  Dock 
&  Improvement  Corp.  t.  Anderson,  164  P.  4. 
^=>I59(2)  (Cal.App.)  In  action  against  landlord 
for  breach  of  agreement  in  lease  contract  to 
construct  beadgates  to  enable  tenant  to  irrigate 
land,  evidence  held  to  warrant  finding  that  land- 
lord's failure  to  construct  such  headgates  was 
proximate  cause  of  damage  to  tenant.— Cham- 
bers v.  Belmore  Land  &  Water  Co.,  104  P.  404. 
Where  failure  of  landlord  to  construct  head- 
gates  to  irrigate  land  caused  crop  failure  on 
large  portion  of  land  planted,  lessees  cannot  be 
denied  recovery  on  ground  that  they  should 
have  constructed  beadgates;  it  appearing  that 
they  would  have  cost  upwards  of  $2,(KX).— Id. 
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Vm.   RENT  AND  ADVANCES. 
(A)  Rlarhta  and  UKbllltles. 

4=>I84(2)  (Cal-App.)  Provisions  of  a  lease  con- 
strned,  and  held,  that  a  payment  was  for  a  ten- 
year  lease  of  premises  u^on  conditions  specified, 
and  that  lessees  parted  with  money  in  con- 
sideration of  lease,  and  title  to  money  passed 
absolutely  to  lessor  unaffected  by  fact  that  he 
agreed  upon  performance  of  certain  conditions) 
by  lessees  to  give  them  credit  therefor  on  fu- 
ture rent. — Ramish  v.  Workman,  164  P.  26. 
€=>I95(2)  (Or.)  Where  a  landlord  relet  aban- 
doned premises  for  the  benefit  of  the  abandoning 
tenant,  but  was  unable  to  collect  any  rent  from 
the  new  tenant,  the  abandoning  tenant  was  lia- 
ble for  the  rent  as  if  the  premises  bad  not  been 
relet.— Meagher  v.  Eilers  Music  House,  164  P. 
373. 

«=s>208(l)  (CaLApp.)  Tenant  was  not  released 
from  obligation  to  pay  rent  by  his  assignment 
to  corporation  with  landlord's  consent  in  writ- 
ing; such  consent  being  conditioned  on  assignee 
complying  with  terms  of  lease. — Eddie  v.  Gage 
Mfg.  Co.,  164  P.  1133. 

Where  landlord  consented  to  assignment  of 
lease  upon  conditions  not  performed  by  assignee, 
written  consent,  however,  not  purporting  to  re- 
lease tenant  from  payment  of  rent,  such  tenant 
cannot  claim  that  the  leasehold  interest  was 
surrendered  to  lessor  by  operation  of  law.— Id. 

IX.   RE-ENTRT    AND    RECOVERY    OF 
POSSESSION  BT  LANDLORD. 

«=3291(1)  (Wash.)  Notice  to  pay  rent,  or  quit, 
in  an  action  of  unlawful  detainer,  is  a  matter 
to  be  proved  at  trial,  but  unnecessary  to  give 
court  jurisdiction,  which  depends  on  service  of 
summons.— State  v.  Superior  Court  for  Spokane 
County,  164  P.  63. 

<S=>29\{2)  (Wash.)  Service  by  landlord  on  cor- 
poration tenant  of  notice  to  surrender  posses- 
sion being  in  strict  compliance  with  Rem.  & 
Bal.  Code,  i  814^  is  sufficient.— W.  B.  Hutchin- 
son Inv.  Co.  v.  Woman's  Exchange,  164  P.  196. 

X.  RENTING   ON   SHARES. 

4=s>322  (Cal.App.)  Regardless  of  exact  terms  of 
share  cropping  contract,  the  trial  court  will  not 
be  put  in  error  for  interpreting  it  in  accordance 
with  the  acts  of  the  parties  in  making  partial 
settlements.— Kloster  v.  Hawn,  164  P.  402. 

LARCENY. 

See  Burglary ;  False  Pretenses. 

H.   PROSECTTTION  AND  PUNISH- 
MENT. 

(B)   BTldence. 

^=>55  (Idaho)  Evidence  held  to  sustain'  a  con- 
viction of  grand  larceny  in  willfully  and  feloni- 
ously taking  and  driving  away  cattle  the  per- 
sonal property  of  another. — State  v.  Smith,  164 
P.  519. 

^=»55  (Mont.)  In  prosecution  for  grand  lar- 
ceny, evidence  held  to  justify  inference  that 
party  other  than  defendant  was  principal  in 
crime,  and  that  defendant  aided  and  abetted 
him  in  its  commission. — State  v.  Wiley,  l&l 
P.  84, 

4=»64(1)  (Mont.)  "Recently,"  or  "recent  posses- 
sion," as  used  in  proposition  that  recent  posses- 
sion of  stolen  property  has  probative  value  in 
prosecution  for  larceny,  refers  to  possession 
in  defendant  soon  after  commission  of  larceny, 
and  not  to  possession  immediately  before  in- 
formation is  filed  or  trial  had. — State  v.  Wiley, 
164  P.  84. 

(O)  Trial  and  Reirlew. 

€==77(1)  (Idaho)  In  a  prosecution  for  grand 
larceny,  an  instruction  on  the  effect  of  evidence 
of  possession  of  recently  stolen  property  held 
not  prejudicial.— Stote  v.  Smith,  104  P.  610. 


4s>79  (Mont.)  In  prosecution  for  grand  larceny. 
where  Information  charged  theft  of  horse,  stettl- 
ing  of  which  is  grand  larceny  without  reference 
to  value,  court  was  not  in  error  for  defining  to 
jury  offense  of  larceny,  as  well  as  particniar  de- 
gree of  it  of  which  dtiCendont  was  guilty,  i{  at 
aU.— State  v.  Wiley,  164  P.  84. 

LAST  CLEAR  CHANCE. 

See  Appeal  and  Error,  «=3l064,  1066;  Negli- 
gence, «=»83 ;  Street  Railroads,  e=»103,  110. 
114;    Trial,  <S=>252. 

LAW  OF  THE  CASE 

See  Appeal  and  Error,  QsalOOO,  1195. 

LAWYERS. 

See  Attorney  and  Client 

LEASE. 

See  Landlord  and  Tenant ;  Mines  and  Minerals, 
<S=>73%,  75. 

LEAVE  OF  COURT. 

See  Pleading,  «=5>236. 

LEGACIES. 

See  Wills. 

LEGACY  TAX. 

See  Taxation,  «=>8e2-890. 

LEGISLATIVE  POWER. 

See  Constitiitional  Law,  «=»58,  60. 

LEWDNESS. 

®=>I0  (Cal.App.)  In  prosecution  under  Pjen. 
Code,  S  288,  for  lewd  and  lascivious  conduct 
with  minor  children,  evidence  held  to  sustain 
conviction  of  attempt  to  commit  act  charged. — 
People  V.  Smith,  164  P.  609. 

LIBEL  AND  SLANDER. 

See  Evidence,  ^=s>75. 

IV.  ACTIONS. 
(O  K-rtdenoe. 

«=>I0I(3)  (Ariz.)  To  prove  civil  liability  for  li- 
bel, plaintiff  must  show  that  the  alleged  libel- 
ous article  has  be^n  seen  and  read  by  some  other 
person  than  himself;  Pen.  Code  1913.  i  225, 
not  applying. — Lally  v.  Cash,  164  P.  443. 
®=3|I2(1)  (Ariz.)  Evidence  held  not  to  show 
defendant's  participation  in  either  the  composi- 
tion or  publication  of  an  alleged  libelous  arti- 
cl«f.— liElly  v.  Cash,  164  P.  443. 

LIBRARIAN. 

See  Constitutional  Law,  9=958 ;    States.  9=346. 

LICENSES. 

See  Commerce,  9=>63;  Intoxicating  Liquors, 
«=»74. 

I.  FOR  OCCUPATIONS  AND  PRTVI- 
,  LEGES. 

€=96(5)  (Cal.App.)  For  one  engaged  in  carrying 
passengers  between  points  outside  a  city,  to 
drive  through  it  without  stopping,  does  not 
constitute  "a  business  transacted  and  carried  on 
in  such  city,"  which,  under  Charter  of  Cities 
of  the  Sixth  Class,  section  862,  subd.  10  (Deer- 
ing's  Gen.  Laws  1915,  p.  1123),  it  may  license. 
—Ex  parte  Smith,  164  P.  618. 
«=37(3)  (Cal.App.)  Prescribing  license  fees  for 
person  carrying  on  laundry  within  the  city  and 
higher  license  for  person  operating  wagon  for 
delivery  of  laundry  work  to  and  from  any  laun- 
Digitized  by 
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dry  ODtside  of  city,  etc,  hald  void  aa  creating 
discrimination  not  baaed  on  difference  in  nature 
of  business  being  transacted. — £iz  parte  Hines, 
ld4  P   339 

«=»2«  (Wash.)  Under  Rem.  Code  1915,  I  6562- 
39,  providing  that  every  person  injured  by  jit- 
ney bus  drivers  may  recover  against  the  surety 
to  the  amount  of  the  bond,  each  person  injured 
can  recover  up  to  the  full  amount  of  the  bond. 
—Nelson  v.  Pacific  Coast  Casualty  Co.,  164  P. 
504. 

LIENS. 

See  Attorney  and  Client,  «=»180;  Bailment, 
«ss>18:  Bankruptcy,  «::pl88-215;  Chattel 
Mortgages,  «=>136-150;  Judgment,  (d=>768; 
Mechanics'  Liens;  Mines  and  Minerals,  ^=9 
112;  Mortgages,  e=>151-186;  Trosts,  «=> 
340;   Vendor  and  Purchaser,  <8=»265,  266. 

LIFE  INSURANCE 

See   Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Equity,  <s»87;  Bx- 
e<nitors  and  Administrators,  ^=3225,  437. 

X.   STAT1TTES   OF   LimTATIOH. 

<A)  Mature,  Validity,  and  CoHtraotton  In 
General. 

4s>2(l)  (Okl.)  An  action  on  contract  is  gener- 
ally governed  by  statute  of  limitations  of  the 
forum,  and  not  by  the  lex  loci  contractus  or  the 
lex  domicilU.— Shaw  v.  Dickinson.  164  P.  1150. 
®s>2(2)  (Or.)  A  foreign  corporation  is  a  '"non- 
resident" although  doing  'business  within  this 
state  within  L.  O.  L.  §  26,  providing  for  ap- 
plication of  foreign  statute  of  limitations  in  ac- 
tions between  "nobresidents." — Hamilton  v. 
North  Pac.  S.  S.  Co..  164  P.  579. 
<g=>2(S)  (Or.)  L.  O.  L.  |  26,  as  to  time  to  sue 
on  actions  arising  in  another  state,  applies  to 
an  injury  occurring  on  a  vessel  of  the  state 
when  it  is  npon  high  seas;  the  vessel  being 
deemed  a  part  of  the  territory  of  the  state  to 
which  it  belongs.— Hamilton  v.  North  Pac.  S. 
J*.  Co.,  164  P.  570. 

Where  employ^,  a  resident  of  Oregon,  sued 
employer,  a  California  corporation,  for  injuries 
sustained  on  high  seas,  employer  could  plead 
the  California  statute  of  limitations,  in  view  of 
U  O.  U  I  26.— Id. 

rB)  Umttatlona   Applicable   to    Partlealar 
Aetiona. 

<S=>24(1)  (Cal.)  Cause  of  action  is  founded  up- 
on instrument  in  writing,  within  Code  Civ.  Proc. 
{  337,  subd.  1,  when  contract,  obligation,  or 
liability  grows  out  of  written  instruments,  not 
remotely  or  ultimately,  but  immediately.— 
O'Brien  v.  King,  164  P.  631. 
$=>25(6)  (Cal.)  An  instrument  reading,  "Receiv- 
ed from  [plaintiff]  ♦  •  •  $450  in  U.  S.  gold 
coin,  ut  5  per  cent,  interest,"  signed  by  defend- 
ant, is  within  Code  Civ.  Proc.  {  337,  subd.  1,  and 
barred  only  after  4  years.- O'Brien  v.  King, 
164  P.  631. 

^=335(1)  (Wash.)  Action  against  national  bank 
to  recover  for  failure  to  deliver  up  '  will  in- 
trnated  to  it  for  safe-keeping  by  testator,  as 
required  by  Rem.  Code  lOlS,  §f  1289,  1202, 
commenced  more  than  three  years  after  last  act 
In  admini-stration  of  testator's  estate,  was  bar- 
red by  Rem.  Code  1915,  §  159.  subd.  6.— Myers 
V.  Exchange  Nat.  Bank,  164  P.  051. 
«=>37(2)  (Wash.)  An  action  to  quiet  title, 
though  fraud  is  practiced  in  creating  the  cloud, 
does  not  fall  within  Rem.  Code  1915,  |  159, 
limiting  actions  for  relief  on  the  ground  of  fraud 
to  three  years.— Bradbury  v.  Nethercutt,  164  P. 
194. 


H.  OOMPtlTATIOIf  OF  VEBJOn  OF 
UBUTATIOir. 

(A)  Aecrnal  of  Rlgrlit  of  Action  or  De- 
fenae. 

^=>44(6)  (K&n.)  Where  minor  remainderman 
executed  deed  to  life  tenant  in  1808  and  disaf- 
firmed it  in  1901  after  death  of  life  tenant,  her 
action  in  1914  t6  recover  property  from  life 
tenant's  husband  who  claimed  adverse  posses- 
sion from  1898  wag  not  barred  by  Code  Civ. 
Proc.  ii  15,  16,  since  her  cause  of  action  did 
not  accrue  until  death  of  life  teijiint. — Ralph  v. 
Ball.  164  P.  1081. 

®=»46(1)  (CaLApp.)  (Corporation  having  rati- 
fied transaction  by  its  directors,  who  secured  a 
loan  from  it,  cause  of  action  to  recover  such 
money  did  not  accrue  until  time  fixed  for  re- 
payment, and  two-year  limitation  prescribed  by 
Code  C!iv.  Proc.  i  339,  subd.  1.  did  not  be- 
gin to  run  until  that  time.— Pleasant  Valley 
Hotel  Co.  V.  Henderson,  164  P.  420. 
€=»56(7)  (Kan.)  Cause  of  action  for  damages 
to  land  from  a  natural  enlargement  of  a  ditch 
rightfully  dug  by  defendant  on  its  right  of  way 
accrued  when  ditch  invaded  plaintiff's  land  and 
damages  for  permanent  injury  were  recoverable, 
and  was  barred  when  jot  commenced  within 
two  years.  Civ.  Code,  {  17,  subd.  3  (Gen.  St. 
1909,  i  5610).-Pever  v.  Atchison,  T.  &  S.  F. 
Ky.  Co.,  164  P.  159. 

<E)   Absence,  Konreaidencr,  and   Conceal- 
ment  of  Person   or  Property. 

9=s>88  (Or.)  A  foreign  corporation  maintaining 
an  agent  within  the  state  is  not  "out  of  the 
state,"  within  meanipg  of  Li.  O.  L.  |  16. — Ham- 
ilton V.  North  Pac.  S.-  S.  O.,  164  P.  579. 

(F)  larnorance.  Mistake,  Trnat,  Fraud,  and 
Concealment  of  Canse  of  Action. 

«=»I63(2)  (CaLApp.)  Where  plaintiff,  in  action 
to  quiet  title,  was  seised  of  property  at  all 
times  down  to  time  when  action  was  begun,  and 
defendant  was  to  be  treated  as  holding  title  in 
trust  for  plaintiff,  there  having  been  no  repudi- 
ation, actfon  was  not  barred  by  Code  Civ.  Proc. 
S  318.— Prouty  v.  Rogers,  164  P.  901. 

iG)  Pendency    of   I^ecat    Proceedlnca,    In> 
Jnnctloa,  Stay,  or  War. 

^s>lll  (Wash.)  An  injunction  obtained  by  a 
judgment  debtor  preventing  enforcement  of 
judgment  within  time  limited  by  Rem.  Code 
1915,  i  459,  will  suspend  the  running  of  the 
statute  until  dismissal  of  injunction.— Hensen 
v.   Peter,  164  P.  512 

Where  plaintiff  had  eight  months  in  which  to 
enforce  judgment  when  prevented  by  defend- 
ant's injunction,  and  sold  property  under  exe- 
cution 67  days  after  filing  the  remittitur,  his 
sale  was  timely.— Id. 

V.  PLEADING.  EVIDENCE,  TRIAL, 
AND  REVIEW. 

«=9|82(5)  (Okl.)  Where  defendant  answers  by 
general  denial,  and  does  not  demur  at  any  stage 
of  the  proceedings,  the  defense  of  limitationa 
cannot  be  raised  In  an  action  for  breach  of  a 
covenant  of  warranty. — Buchner  v.  Baker,  164 
P.  659.  .    • 

«=>I87  (Okl.)  In  action  on  note  which  on  its 
face  shows  tnat  it  is  barred  by  limitations  as 
pleaded,  plaintiff  must  plead  facts  relieving  the 
action  from  the  bar  of  the  statute.- Shaw  v. 
Dickinson,  164  P.  1150. 

In  action  on  Ohio  note,  which  on  its  face  is 
barred  by  pleaded  statute  of  limitations,  it  is 
not  enough  for  plaintiff  to  plead  and  prove  that 
act  on  was  not  barred  in  Ohio,  where  defendant 
had  resided,  but  he  must  plead  and  prove  that 
defendant  has  not  been  in  Oklahoma  long 
enough  to  bar  action  under  its  statute.— Id. 
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LIMITATION  OF  LIABILITY. 

See  Telegraphs  and  Telephones,  $=354. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Subrogation,  ®=>2Q. 

«=»24m  (Kan.)  Under  Civ.  Code,  t  86  (Oen. 
St  1909,  i  6679),  one  who  purchases  property 
pendente  lite  is  bound  by  the  decree  in  the 
pending  suit,  and  that  decree  is  not  subject  to 
collateral  attack  at  the  instigation  of  the  pur- 
chaser.—Dever  V.  Eureka  Bank,  164  P.  166. 
$=»24(2)  (Kan.)  Where  irregularities  occur  in 
sheriff's  sale  on  foreclosure,  purchaser  of  mort- 
gagor's interest  pendente  lite  must  make  his 
complaint  in  the  suit,  and  cannot  make  a  col- 
lateral attack  in  an  independent  action  against 
the  grantee  in  the  sheriff's  deed. — Dever  v.  Eu- 
reka Bank,  164  P.  166. 

<&=>25(3)  (Okl.)  A  third  mortgage  executed  aft- 
er an  action  had  established  lis  pendens  against 
land  in  favor  of  one  M.  did  not  attach  so  that 
M.,  as  purchaser  under  his  judgment  took  title 
clear  of  the  mortgage.— Employes  Building  & 
Loan  Ass'n  v.  Grafton,  164  P.  473. 
«=>26(1)  (Wash.)  Under  Rem.  Code  1915,  S  243, 
filing  of  notice  of  lis  pendens  in  foreclosure  suit 
bars  a  stranger  purchasing  the  property  from 
asserting  a  homestead  therein. — Skinner  v. 
Hunter,  164  P.  244. 

Under  Rem.  Code  1915,  $  602,  as  to  procedure 
on  foreclosure,  where  tenants  of  the  property 
purchased  it  from  the  mortgagors,  after  filing 
Un  pendens  and  before  judgment  of  foreclosure, 
they  had  no  right  to  declare  a  homestead.-r-Id. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Bailment,  4s»18, 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOANS. 

See  Money  Lent 

LOCAL  LAWS. 

See  Statutes,  <S=>79,  94. 

LOGS  AND  LOGGING. 

See   Account   Stated,    $=36,   19;     Woods  and 
Forests. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

MALPRACTICE 

See  Physicians  and  Surgeons,  €=9l4, 18k 


MANAGER  PLAN. 

Corporations,  ^= 

MANDAMUS. 


See  Municipal  Corporations,  ^=>48;    Statutes, 
«=>94,  120.  • 


See  Intoxicating  Liquors,  «S974;    States,  «=> 
191. 

X.  KATITRE   AHD   OROniTOS   IN   OEH- 
ERAX.. 

^=33(10)  (Or.)  Where  an  officer  has  been  re- 
moved and  another  appointed  to  perform  the 
work,  quo  warranto,  and  nut  mandamus,  is  the 
proper  remedy  of  the  discharged  officer. — Alex- 
ander V.  School  Dist.  Ko.  1  in  Multnomah  Coun- 
ty, 164  P.  711. 


«s»4<5)  (Okl.)  Wliere  plointiffi  did  not  appeal 
under  Uiws  1913,  c.  219,  art  4,  |  2,  from  ac- 
tion of  superintendents  of  public  instruction  in 
B.  and  C.  counties  in  joining  a  district  partly 
in  each  county  to  a  district  in  C.  county,  man- 
damus to  compel  superintendent  of  G.  county  to 
appoint  member  and  clerk  of  the  consolidated 
district  as  it  formerly  existed  will  not  lie. — 
State  V.  Meachem,  164  P.  971. 

n.   SITBJEOTS   AND   PTTRPOBE8   OF 
BELIEE. 

(A)  Acts  and  ProceedinKa  of  Conrts. 
Jmdares,   and   Jndlelal   OSocrs. 

4s>40  (Wash.)  In  an  application  for  manda- 
mus to  require  judge  to  issue  a  commission  al- 
lowing examination  by  oral  questions,  held  there 
was  no  abuse  of  discretion  in  requiring  submis- 
sion of  written  interrogatories  before  ismiing 
commission,  and  writ  would  not  issue.— State  v. 
Truax,  164  P.  597. 

®=>44  (Wash.)  Where,  on  afiidavits  of  preju- 
dice, presiding  judge  under  Rem.  Code  1915, 
iS  2()9 — 1,  transferred  cases  to  another  county, 
the  orders  reciting  that  convenience  of  witnesses 
and  ends  of  justice  were  not  interfered  with, 
held,  that  exercise  of  his  discretion  cannot  be 
interfered  with  by  writ  of  mandate.— State  t. 
Superior  Court  for  Clarke  County,  164  P.  62. 

CB)   Acta    and   ProeeedlnKs   of   Pnblls    UM- 
oera  and  Boards  and  Mnnlclpalltfea. 

«=»73(1)  (Idaho)  Under  Laws  1913,  p.  502. 
where  a  law  is  properly  certified  by  presidio? 
ofBcers  of  two  legislative  houses,  and  is  approv- 
ed and  signed  by  Governor,  and  lodged  in  of- 
fice of  secretary  of  state,  the  secretary  cannot 
be  required  by  mandamus  to  alter  or  amend  the 
law.— Katerndahl  v.  Daugherty,  164  P.  1017. 
4s>84  (Kan.)  Where  public  officers  have  enter- 
ed into  contract  and  refused  to  recognize  its 
obligation  because  of  mistaken  view  of  question 
of  law  their  compliance  with  contract  nwy  be 
enforced  by  mandamus.— Eberhardt  Const  Cok 
v.  Board  of  Com'ra  of  Sedgwick  County,  164  P. 
281. 

It  does  not  f(^ow  that  where  controlling  body 
of  municipality  in  exercise  of  its  judgment  as  to 
public  policy  refuses  to  proceed  with  contract 
preferring  to  answer  in  damages,  it  can  be  held 
to  specific  performance  by  mandamus. — Id. 
<S=>m  (Wash.)  Under  Rem.  Code  1915,  }  3680, 
prohibiting  secretary  of  state  from  filing  in- 
corporation articles  of  company  whose  name  is 
similar  to  that  of  concern  already  doing  buri- 
ness,  and  section  1014,  authorizing  mandamus 
to  compel  ■  performance  of  act  which  law  es- 
pecially enjoins,  a  domestic  corporation  may 
mandamus  secretary  of  state  to  strike  from  his 
records  name  of  a  foreign  corporation  having 
same  name,  and  authorized  to  do  business  after 
relator.— SUte   v.   Howell,  164   P.  917. 

(C)  Acts  and  ProcFcdlnKa  o(  Private  CoP* 
porationa  and  Indlvidnala. 

€=9l32  (Kan.)  Mandamus  will  issub  at  the 
state's  suit  to  compel  a  corporation  owning  a 
dam  to  lower  it  to  height  authorized  by  law, 
where  it  is  clearly  abown  that  the  dam  is  high- 
er than  is  authorized. — State  v.  Kansas  Flour 
MiUs  Co.,  164  P.  1170. 

XH.   JURISDICTION.   PROOEEDINOa. 
AND   RELIEF. 

$=»I64(4)  (Kan.)  Allegations  in  answer  and  re- 
turn to  alternative  writ  of  mandamus  directing 
defendant  railway  to  comply  with  resolution 
of  city  by  opening  street  for  travel,  setting  up 
want  of  authority  and  bad  faith,  held  to  require 
that  plaintiff's  motion  for  judgment  on  the 
pleadings  be  overruled. — City  of  Emporia  t. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  164  P.  272. 
^3>.I72  (Or.)  In  mandamus  proceedings  to  com- 
pel a  school  board  to  restore  a  teacher  to  her 
lormer  position  as  principal,  wheK  the  trans- 
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fer  of  tlie  teacher  was  within  the  board's  diacre- 
ti<m,  Ute  coort  cannot  consider  whether  her 
services  as  principal  were  satisfactory. — Alex- 
ander T.  School  Dist  No.  1  in  Multnomah  Coun- 
ty, 164  P.  711. 

O=>l87(10)  (Wash.)  Remanding  appeal  and  di- 
recting vacation  of  order  committing  county 
auditor  for  failure  to  comply  with  mandate,  be- 
cause of  expiration  of  term  of  office,  does  not  af- 
fect judgment  in  the  mandamus  case. — State  t. 
Wallace,  164  P.  741. 

MANSUUGHTER. 

Bee  Homicide. 

MAPS. 

See  Deeds,  «s9ll2 ;   Eminent  Domain,  «=s>186. 

MARRIAGE. 

See  Descent  and  Distribution,  €=»52;  Divorce; 
Husband  and  Wife. 

®=»20(2)  (Nev.)  As  the  common-law  marriage 
prevails  in  Nevada,  that  relation  may  be  formed 
by  words  of  present  assent,  and  without  inter- 
position of  any  person  lawfully  authorized  to 
join  persons  in  marriage.— Parker  v.  De  Ber- 
nardi,  164  P.  645. 

^»40(4)  (Nev.)  Where  cohabitation  was  illicit 
In  banning/  though  burden  of  proof  is  upon 
those  asserting  a  valid  marriage,  there  is  no 
presumption  that  relationship  continued  to  be 
illicit,  and  a  valid  common-law  marriage  may 
be  shown  after  impediment  to  marriage  was 
removed.— Parker  v.  De  Bernardi,  164  P.  645. 
«s>40(ll)  (Okl.)  Where  a  second  marriage  is 
actually  shown,  a  strong  presumption  exists  in 
favor  of  its  legality,  which  is  not  overcome  by 
proof  of  prior  marriage  and  wife's  failure  to 
obtain  divorce;  and  the  party  attacking  it  has 
the  burden  of  showing  that  neither  party  to 
first  marriage  bad  obtained  divorce. — Jones  v. 
Jones,  164  P.  463. 

The  burden  is  upon  one  asserting  illegality 
of  a  marriage  to  prove  it. — Id. 
4=»5I  (Nev.)  While  prostitution  or  immorality 
of  the  parties  might  militate  against  the  pre- 
sumption of  a  legitimate  common-law  marriage, 
such  facts  are  for  jury  to  consider,  under  proper 
instructions.— Parker  t.  De  Bernardi,  164  P. 
645. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  ®=>1048;  Damages,  «=9 
64 ;  Death,  ®=331 ;  Intoxicating  Liquors,  €=» 
168;  Jury,  «s»25;  Negligence,  <8=>98,  101, 
136. 

I.  THE  RELATION. 

(B)  Statntory  ReKulatlon. 

4=>l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  dassified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  pf  ^aa  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

n.  BEBVIOES  Ain>  GOMPENSATION. 
(B)  'Waarea    and    Other    Remnnenttloa. 

€=>80(S)  (Wash.)  In  an  action  on  express  con- 
tract for  labor  performed,  evidence  regarding 
reasonable  value  of  such  labor  is  admissible 
where  the  contract  is  admitted,  but  the  amount 
to  be  paid  disputed,  as  circumstantial  evidence 
of  the  amount  agreed  upon.— 'Haefele  t. 
Brackett,  164  P.  244. 

«=>80(9)  (Kan.)  Evidence  substantially  the 
same  as  in  the  former  bearing  of  tke  case,  held 
sufficient  to  take  to  the  jury  the  question  wheth- 
er a  railway  company  had  contracted  with  an 
employ^  to  pay  him  half  wages  during  any  dis- 


ability from  an  injury  received  in  service. — 
McAdow  V.  Kansas  City  Western  Ry.  Co.,  164 
P.  1T7. 

«=>80(13)  (Wash.)  In  an  action  for  balance  due 
for  wages,  whether  payments  made  were  in  full 
held  a  jury  question. — Haefele  v.  Brackett,  164 
P.  244. 

m.  MASTER'S  X.IABIUTT  FOR  IN- 
JURIES TO  SERVANT. 

(A)  Nature  and  Extent    in   General. 

«s»86  (Or.)  The  Employers'  Liability  Act  is 
not  applicable  to  cases  wherein  the  rights  of 
the  parties  are  determinable  by  maritime  law. 
— Hawkins  v.  Anderson  &  Crowe,  164  P.  556. 
*=»67!/2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section  we  have 
made  a  new  subdivision,  consisting  of  4=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

«s»89(l)  (Colo.)  That  a  miner  temporarily 
passed  from  his  working  place  to  a  crosscut  to 
await  clearing  of  smoke,  so  that  he  could  re- 
sume work,  did  not  take  him  without  the  scope 
of  his  employment — Rapson  Coal  Mining  Co.  v. 
Micheli,   164   P.   311. 

That  a  miner  passed  from  his  working  place 
to  a  crosscut  to  take  a  drink  of  water,  to  ad- 
vise a  fellow  employ^  that  a  can  of  powder  had 
been  placed  there,  and  to  test  a  fuse  did  not 
take  him  without  the  scope  of  employment. — Id. 

Where  it  was  a  miner's  duty  to  load  holes 
and  attach  fuse  for  blasting,  he  was  not  with- 
out the  scope  of  employment  in  testing  fuses. 
-Id. 

(B)  Tools,     Maehlnerr,     Appllaneea,    and 

Places  for  'Work. 

«=3lOI,  102(8)  (CaLApp.)  An  employer's  duty 
to  furnish  employe  with  a  reasonably  safe  place 
to  work  is  fulfilled  when  be  exercises  ordinary 
care  for  that  purpose. — ^Matchette  v.  California 
Fruit  Canners'  Ass'n,  164  P.  423. 
«=3lOI,  102(8)  (N.M.)  The  master  must  exer^ 
else  reasonable  care  that  the  servant's  place  of 
work  shall  be  as  reasonably  safe  as  is  com- 
patible with  its  nature. — Leyba  v.  Albuquerque 
&  Cerrillos  Coal  Co.,  164  P.  823. 
«=>I29(1)  (Cal.App.)  The  breaking  of  a  rope 
furnished  by  the  employer,  precipitating  against 
a  stump,  an  employ^  using  it,  and  not  the 
stump,  was  the  proximate  cause  of  his  Inju- 
ry.—Gideon  V.  Howard,  164  P.  11. 

(C)  Methods  of  "Work,  Rnles,  and  Ordem. 

«=»I37(4)  (Cal.App.)  Defendant  electric  rail- 
way company's  failure  to  furnish  sufficient  pow- 
er to  move  a  train,  causing  a  car  to  back  onto 
an  employ^,  does  not  establish  negligence,  es- 
pecially where  employes  knew  the  condition  of 
the  power  supply. — Lynch  v.  Pacific  Electric  Ry. 
Co.,  164  P.  20. 

•=9|45  (Cal.App.)  Street  railway  company's 
rule  tiiat  "trains  must  approach  all  meeting  and 
passing  points  under  full  control  and  prepared 
to  stop"  meant  control  and  preparation  appro- 
priate to  probaUe  emergencies. — Lincoln  v.  Pa- 
cific Electric  Ry.  Go.,  164  P.  412. 

(F)  Rlalcs  Aaanmed  by  Servant. 

®s»206  (N.M.)  He  servant  assumes  all  the  or- 
dinary risks  of  the  service. — Leyba  v.  Albu- 
querque &  Cerrillos  Coal  Co.,  164  P.  823. 
€=9217(6)  (Cal.App.)  Where  a  mechanical  en- 
gineer was  killed  by  explosion  of  boiler  oper- 
ated by  an  employe  under  immediate  Instruc- 
tions of  superintendent  of  plant  held  that 
explosion  was  not  a  risk  which  deceased  bed  as- 
sumed, although  he  was  intrusted  with  over- 
sight of  all  machinery.— Uppert  v.  Pacific  Sugar 
Corp.,  164  P.  810. 
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4=9226(2)  Qf.M.)  The  aerrant  asBumes  all  of 
the  extraordinary  risks,  such  as  tliose  due  to  the 
master's  negligence  of  which  he  has  linowledge 
and  the  dangers  of  which  he  appreciates. — Ley- 
ha  T.  Albuquerque  &  Cerrillos  Coal  Co.,  164  P. 
823. 

An  "extraordinary  risk"  is  not  one  which  is 
uncommon  or  rare,  but  one  arising  out  of  un- 
usual conditicms  not  resulting  in  the  ordinary 
course  of  employment,  as  by  reason  of  the  mas- 
ter's negligence. — Id. 

fO)  Contributory    ITeicllareiioo    of    Servant. 

«s»23l(2)  (CaLApp.)  Where  a  mechanical  en- 
gineer in  charge  of  the  machinery  of  a  sugar 
house  was  informed  by  superintendent  that 
boUer  would  carry  70  pounds'  pressure,  nearly 
double  actual  capacity,  he  w^s  not  guilty  of 
contributory  negligence  in  relying  on  such  state- 
ment— Lippert  v.  Pacific  Sugar  Corp.,  164  P. 
810. 

4=9235(6)  (Colo.)  When  an  experienced  miner 
tested  a  fuse  near  a  cnn  of  powder  and  threw 
a  lighted  fuse  in  its  direction,  a  fellow  employe's 
failure  to  remonstrate  with  him  or  leave  the 
place  was  not  contributory  negligence.— Rapson 
Coal  Mining  Co.  v.  Micheli,  164  P.  311. 
«=»238(3)  (Cal.App.)  When  an  employe  choos- 
es a  dangerous  method  of  work  instead  of  a  safe 
way  provided  and  is  injured,  he  is  guilty  of 
contributory  negligence  as  a  matter  of  law. — 
Matchette  v.  California  Fruit  Canners'  Ass'n, 
164  P.  423. 

'S=>238(7)  (CaLApp.)  Where  jury  might  have 
believed  that  a  motorman's  failure  to  stop  car 
before  running  into  an  open  switch  was  due  to 
a  mistake  in  judgment  in  trying  the  reverse  be- 
fore using  the  air  brake,  they  were  justified  in 
holding  him  not  guilty  of  contributory  negli- 
gence.—Lincoln  V.  Pacific  Electric  Ry.  Co.,  164 
P.  412. 

(B)  Actions. 

^=>25034.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  4=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

4=»256(5)  (Cal.App.)  In  an  action  for  death  of 
employ^  by  the  explosion  of  boiler  allowance 
of  amendment  of  complaint  to  allege  that  per- 
son operating  preboiler  was  incompetent  held 
not  implication  l>y  court  that  such  employ^  was 
in  fact  incompetent,  but  that  there  was  evidence 
of  such  fact  for  jury. — Lippert  v.  Pacific  Sugar 
Corp.,  164  P.  810. 

^»258(11)  (Or.)  In  servant's  action  for  in- 
juries received  from  fall  from  bay  loft  of  barn, 
complaint  held  to  state  cause  of  action  with- 
in Employers'  Liability  Act.— Poullos  v.  Grove, 
164  P.  562. 

«s»264(10)  (CaLApp.)  In  an  action  for  death 
of  employe  by  explonon  of  boiler  plaintiffs  held 
not  precluded  from  relying  upon  doctrine  of  res 
ipsa  loquitur  because  they  also  charged  specific 
omissions  of  duties  or  acts  of  negligence.— Lip- 
pert V.  Pacific  Sugar  Corp.,  164  P.  810. 
4=^265(1)  (Colo.)  Where  employe's  actions  were 
such  as  might  have  reasonably  been  expected  by 
employer  under  same  circumstances,  it  will  be 
presumed  that  such  acts  were  within  the  ap- 
parent scope  of  authority.— Rapson  Coal  Mining 
Co.  V.  MicheU,  164  P.  311. 
4=>265(2)  (OkL)  A  servant,  suing  for  personal 
injury  from  the  master's  negligence,  has  the 
burden  of  showing,  not  only  negligence,  but  that 
it  was  the  proximate  cause  of  the  injury,  which 
should  have  been  foreseen  in  tlie  circumstances. 
—Wichita  Palls  &  N.  W.  lly.  Co.  v.  Cover,  164 
P.  060. 

4=9265(4)  (Colo.)  The  fellow-servant  act  does 
not  change  the  rule  that  burden  of  proving  con- 
tributory negligence  rests  on  the  employer. — 
Rapson  Coal  Mining  Co.  v.  Micheli,  164  P.  811.  * 


4=3265(5)  (CaLApp.)  In  an  action  for  death  of 
employe  by  explosion  of  boiler,  doctrine  of  res 
ipsa  loquitur  is  applicable  and  jury  ooold  in- 
fer as  fact  either  that  there  was  negligence  in 
management  of  boiler  or  defect  in  its  condition. 
—Lippert  v.  Pacific  Sugar  Corp.,  164  P.  810. 
4=»265(14)  (Cal.App.)  Where  defendant  emplogr- 
er's  negligence  has  been  established,  defendant 
has  burden  of  provingplaintiff  employe's  ooa- 
tributory  negligence.— West  v.  Jesse  A.  Lioney 
&  Co.,  164  P.  608. 

4=>276(4)  (CaLApp.)  In  an  action  for  the 
death  of  employ!  by  the  explosion  of  boiler, 
evidence  held  to  justify  a  verdict  for  plaintiff. 
—Lippert  v.  Pacific  Sugar  Corp.,  164  P.  810. 
4=>278(9)  (Cal.App.)  Evidence  that  shingles  on 
a.  roof  to  which  a  painter's  scaffold  was  at- 
tached slipped,  causing  the  scaffold  to  fall  and 
injure  plaintiff  employe,  sustains  a  finding  that 
master  was  negligent,  where  the  scaffold  coald 
have  been  tied  to  a  chimney. — West  v.  Jesse  A. 
Linney  &  Co.,  164  P.  608. 

4=>279(5)  (CaLApp.^  In  an  action  for  death  of 
employe  by  the  explosion  of  boiler  evidence  k^d 
to  justify  a  finding  that  superintendent  of  plant 
and  boy  who  operated  boiler  immediately  before 
explosion  allowed  steam  to  reach  47  pounds' 
pressure,  which  was  7  pounds  more  than  maxi- 
mum working  pressure. — Lipnert  ▼.  Pacific  Su- 
gar Corp.,  164  P.  810. 

4s>28l(9)  (CaLApp.)  In  a  motorman's  action 
for  personal  injury,  evidence  held  to  warrant 
finding  that  plaintiff  did  not  drive  interurban 
car  into  open  switdi  in  disregard  of  switch 
lamp  signals.— Lincoln  v.  Pacific  Electric  By. 
Co.,  164  P.  412. 

In  motorman's  action  for  personal  injury,  evi- 
dence held  to  warrant  finding  that  plaintiff  did 
not  approach  switch  in  disregard  of  company's 
rules  as  to  speed.— Id. 

4=^281(12)  (CaLApp.)  A  finding  that  plaintiff 
employe  was  not  guilty  of  contributory  negli- 
gence while  upon  a  painter's  scaffold  k(M  sus- 
tained by  the  evidence  under  St.  1911,  p.  796, 
providing  that  an  employe's  slight  contributory 
negligence  shall  not  bar  recovery,  etc,  where 
his  alleged  negligent  actions  were  completed 
before  the  accident,  and  would  not  necessarily 
have  caused  the  scaffold's  fall.— West  v.  Jesae 
A.  Linney  &  Co.,  164  P.  608. 
4=»284(3)  (Cblo.)  Whether  an  employ^  was  act- 
ing within  the  scope  of  his  authority  is  general- 
ly a  question  of  fact  for  the  jory  under  proper 
instructions. — Rapson  Coal  Mining  Co.  y. 
Micheli,  164  P.  3U. 

4=3286(3)  (Or.)  In  a  farm  servant's  action  for 
injuries  received  by  falling  through  a  hole  in 
hay  loft  in  which  complaint  stated  a  cause  of 
action  under  Employers'  Liability  Act,  evidmce 
held  sufficient  to  go  to  jury  on  hypothesis  tliat 
he  was  In  loft  by  direction  of  defendant,  was 
ignorant  of  bole,  and  could  not  see  it  owing  to 
darkness.— PouUos  ▼.  Grove,  164  P.  562. 
4=>286(4)  (CaLApp.)  Evidence  in  an  action  for 
injury  held  sufllcient  to  go  to  the  jury  on  the 
question  of  negligence  of  tie  employer  in  fur- 
nishing a  defective  apparatus,  a  worn  rope,  for 
pulling  away  a  board  mould  from  around  hard- 
ened' concrete. — Gideon  v.  Howard,  164  P.  11. 
4=»286(5)  (Or.)  In  a  farm  servant's  action  for 
injuries,  question  whether  employment  was  one 
of  risk  or  danger  and  hence  under  Eimployers' 
Liability  Act  held  for  jury.— Poullos  ▼.  Grove, 
164  P.  562. 

4=>287(2)  (CaLApp.)  In  an  action  for  death  of 
employe  by  explosion  of  boiler,  how  far  imma- 
turity of  boy,  less  than  16  years  of  age,  who 
was  operating  boiler,  contributed  to  explosion 
held  for  jury. — Lippert  v.  Pacific  Sugar  Corp.. 
164  P.  810? 

4=»288(1)  (N.M.)  Where  the  evidence  is  such 
that  the  proper  inferences  therefrom  as  to  a 
servant's  assumption  of  risk  is  a  matter  with 
respect  to  which  Afferent  opinions  might   be 
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reasonably  formed,  it  is  a  qnestioii  for  the  jury. 
— Leyba  v.  Albuquerque  &  CerriUos  C09I  Co., 
164  P.  823. 

VI.  WORKMEN'S    OOMPEMSATIOH 
ACTS. 

(A)   Rstnve  and  Groamda  of  Master'*  lAm- 
billty. 

^s>373  (Cal.)  Accident  to  employ^,  sent  in  a 
team  to  dig  holes,  from  discharge  of  gun  taken 
along  by  fellow  servant  for  personal  use  field 
not  to  arise  out  of  his  employment,  within 
Workmen's  Compensation  Act. — Ward  v.  Indus- 
trial Ace.  Commission  of  State  of  California, 
164  P.  1123. 

C=>380  (Cal.App.)  "Serious  and  willful  mis- 
conduct of  a  servant"  means  the  same  as  will- 
ful misconduct. — Diestelhorst  v.  Industrial  Ac- 
cident Commission   of  California,   164  P.  44. 

Where  a  minor  employed  about  machinery  had 
been  instructed  not  to  oil  it  while  in  motion, 
but  thoughtlessly,  after  the  power  had  been  shut 
off  and  while  the  machine  was  moving  of  its 
own  momentum,  oiled  it,  and  was  injured,  he 
was  not  charceable  with  willful  misconduct. 
-Id. 

(B)   Comyenaatlon. 

«==>385(1)  (Kan.)  In  action  for  compensation 
by  servant,  earning  710.5<>  a  week  when  in- 
jured, proceeding  on  theory  of  total  incapacity 
for  one  year,  award  under  Gen.  St  1915,  {  5905, 
of  $6  per  week  for  52  weeks,  less  a  cash  cred- 
it, was  correct. — Sauvain  v.  Battelle,  164  P. 
1086. 

^s>389(17)  (Kan.)  A  workman,  partially  or 
totally^  incapacitated,  is  not  to  be  denied  com- 
pensation on  account  of  obtaining  work  even 
more  remunerative,  which  he  has  the  physical 
capacity  to  perform.— Sauvain  v.  Battelle,  164 
P.  1086. 

(C)  Proceedings. 

«=3405(1)  (CaI.App.)  Evidence  held  to  show 
that  minor's  disobedience  to  order  was  thought- 
less, and  not  the  result  of  willful  misconduct. — 
Diestelhorst  v.  Industrial  Accident  Commis- 
sion of  California,  164  P.  44. 
4=»405(5)  (Kan.)  Finding  of  partial  depend- 
ency of  father  and  mother  of  deceased  employ^ 
within  Workmen's  Compensation  Act  held  sus- 
tained by  the  evidence. — Fennimore  v.  Pittsburg- 
Scammon  Coal  Co.,  164  P.  2G5. 
9s»40S(6)  (Kan.)  In  servant's  action  for  inju- 
ries, evidence  held  to  show  that  he  received  a 
severe  wrench  to  his  back,  and  that  it  would 
be  at  least  one  year  from  the  time  of  his  injury 
before  he  could  do  bard  work. — Sunvain  v.  Bat- 
telle, l&l  P.  1086. 

4=3408  (Kan.)  Under  Workmen's  Compensa- 
tion Act,  where  a  jury  trial  is  not  demanded, 
a  court  may  call  a  jury  to  find  the  facts  and 
may  render  judgment  on  its  findings. — Ruth  T. 
Witberspoon-Engler  Co.,  164  P.  1064. 
(8=3408  (Kan.)  In  action  under  Workmen's 
Compensation  Act,  where  jury  affirmatively  an- 
swered that  plaintiff  was  wholly  incapacitated 
from  performing  labor,  its  negative  answer  to 
question  whether  he  was  then  partially  inca- 
pacitated meant  that  he  was  not  partially  in- 
(npacitated  because  wholly  incapacitated.— RoU 
v.  Monarch  Cement  Co.,  164  P.  1078. 
^=»4II  (Kan.)  Where  servant's  action  for  in- 
jury was  tried,  and  compensation  given  on  the- 
ory of  total  incapacity  for  one  year,  expression 
in  a  finding  indicating  only  partial  incapacity 
held  not  such  inconsistency  as  to  require  a  re- 
versal.—Sauvain  V.  Battelle.  164  P.  1086. 
4=s>4l2  (Kan.)  Where  amount  of  a  general  ver- 
dict fixinj;  compensation  is  substantially  what 
might  be  reached  consistently  with  special  find- 
ings, and  no  motion  for  new  trial  is  filed,  a  re- 
versal will  not  be  ordered  for  a  slight  discrepan- 


cy that  might  result  from  inaccurate  computa- 
tion.— Roll  V.  Monarch  Cement  C!o.,  164  P. 
1078. 

«=>4I7(7)  (CaLApp.)  Where  Industrial  Acci- 
dent Commission  mfide  award  to  injured  serv- 
ant on  fairly  substantial  conflict  in  circumstan- 
tial evidence,  appellate  court  cannot  interfere 
with  award. — Richmond  Dredging  Co.  v.  Indus- 
trial Accident  Commission,  164  P.  407. 

MEASURE  OF  DAMAGES. 

See  Damages,  <S==>120,  21& 

MECHANICS'  LIENS. 

See    Bankruptcy,    iS=>102,   363;     Schools   and 
School  Districts,  <S=386. 

I.  NATURE.   GROUNDS.  AND  SUB- 
JECT-MATTER IN  GENERAL. 

$=>5  (Mont.)  The  rule  that  mechanics'  lien 
laws  are  remedial,  and  will  be  liberally  con- 
strued and  applied,  means  that,  the  necessary 
steps  having  once  been  taken  to  secure  the  lien, 
the  law  is  subject  to  the  most  liberal  construc- 
tion.— Crane  &  Ordway  Co.  v.  Baatz,  164  P. 
533. 

H.  RIGHT  TO  UEN. 

(B)   Serrtoes  Rendered  and  Materials  Fnr- 
niahed. 

9=s>39  (Cal.)  Contract  of  S.  with  principal  con- 
tractor to  furnish  all  labor  for  completion  of 
work,  and  pay  the  laborers,  is  one  to  bestow  la- 
bor on  building,  entitling  S.  to  lien  for  labor 
furnished  thereunder. — Sweet  v.  Fresno  Hotel 
Co.,  164  P.  788. 

S.  contracting  with  principal  contractor  to 
furnish  all  laborers  and  pay  them,  and  see  that 
they  work,  is  entitled  to  lien  for  reasonable  wa- 
ges paid,  and  the  value  of  bis  own  services  re- 
quired bv  the  contract,  as  the  value  of  labor 
furnished. — Id. 

€s>5l  (Cal.)  One  merely  agreeing  to  pay  wages 
of  building  contractor's  employes,  to  be  repaid 
with  commission,  is  not  entitled  to  lien  for  tiheir 
labor,  he  in  effect  merely  making  a  loan  to  cou- 
tractor.— Sweet  v.  Fresno  Hotel  Co.,  164  P. 
788. 

(C)  Acreemeat  or  Consent  of  Owner. 

€=972  (Kan.)  Under  terms  of  the  lease,  lessee 
held  owners'  agent  for  alteration  and  repair 
within  mechanic's  lien  statute  (Gen.  St.  1015,  $ 
7557),  giving  lien  to  contractor  with  owners' 
agent.— Brown  v.  Walker,  164  P.  1092. 

(D)   Persons  Bntitled  in  General. 

<S— <93  (Cal.App.)  Contractor  claiming  lien  is 
not  responsible  for  defects  in  structure  result- 
ing from  faulty  specifications  furnished  by  own- 
ers engineer. — Simmons  v.  Firth,  164  P.  807. 

Failure  of  contractor  claiming  lien  to  com- 
plete work  in  specified  time  is  not  a  defense  be- 
ing due  to  owner's  failure  to  deliver  water  ac- 
cording to  contract,  necessary  for  prosecution 
of  wow.— Id. 

(E)   Snbcontraetors         and         Contractora' 
'Workmen  and   Materialmen. 

€=»t04  (CaL)  A  building  contract  merely  pro- 
viding when  75  per  cent,  of  price  is  payable, 
and  not  providing  the  balance  shall  be  payable 
at  least  35  days  after  final  completion,  does  not 
substantially  comply  with  Code  Civ.  Proc.  { 
1184 ;  so  subcontractors  are  entitled  to  lien  as 
though  work  was  done  for  owner.— Sweet  v. 
Fresno  Hotel  Co.,  164  P.  788. 

in.   PROOEEDINOS  TO  PERFECT. 

<8=»l3i  (Wash.)  Rem.  Code  1915,  }  1134,  mak- 
ing mechanics'  liens  unenforceable,  unless  daiu 
be   filed  with  county  auditor  within   90  days. 
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when  construed  with  Torrens  Act,  requires  such 
filing  with  the  regiBtrar.— McMuUen  &  Co.  v. 
Croft,  164  P.  030. 

That  mechanic's  lien  was  filed  in  office  of  au- 
ditor, who  is  also  refristrar,  under  Torrens  sys- 
tem, did  not  relieve  claimant  from  filing:  it  with 
registrar,  as  required  by  Torrens  Act. — Id. 

^s>l34  (Gal.)  Claim  of  lien  of  subcontractor 
stating  particulars  required  by  Code  Civ.  Proc. 
§  1187,  with  nothing  contradictory,  is  sufficient. 
—Sweet  v.  Fresno  Hotel  Co.,  164  P.  788. 

«=»I34  (Kan.)  Under  Gen.  St  1016,  §S  7568, 
7560,  lien  statement  naming  owners  and  claim- 
ants reciting  owners'  employment  of  lessee  to 
make  improvements  and  lessee's  employment  of 
claimant  to  furnish  labor  and  material  therefor 
held  sufficient  basis  for  mechanics'  liens. — 
Brown  y.   Walker,  164  P.  1002. 

$=s>l34  (Mont.)  No  set  form  or  order  for  ac- 
count and  description  of  property  affected  in 
mechanic's  lien  notice  is  required. — Crane  & 
Ordway  Co.  v.  Baatz,  164  P.  533. 

€=9 1 35  (Cal.)  A  lien  claim  by  S.  who  did  busi- 
ness under  name  of  S.  &  X!o.,  is  not  bad  be- 
cause contract  signed  in  bis  name  purports  to 
be  made  by  S.  &  Co.;  It  not  being  necessary 
for  claim  to  make  this  ezplaua.tion,  but  enough 
that  It  asserts  S.  made  the  contract. — Sweet  v. 
Fresno  Hotel  Co.,  164  P.  788. 

<8=»I35  (Kan.)  Under  Gen.  St.  1015,  |§  7558, 
7550,  mechanic's  lien  statements,  otherwise  suf- 
ficient, naming  lessee  as  contractor,  and  pec- 
sons  furnishing  labor  and  material  as  claim- 
ants, held  sufllcient  basis  for  mechanics'  liens. 
--Brown  v.  Walker.  164  P.  1002. 

Under  Gen.  St.  1015,  S§  7558,  7550,  median- 
ics'  liens  statement  naming  the  owners,  the 
lessee  as  contractor,  and  the  claimant,  although 
using  expressions  indicating  that  claimant  was 
a  subcontractor,  held  sufficient. — Id. 

^=5l4l  (Cal.)  A  claim  of  lien  by  subcontractors 
giving  name  of  contractor,  held  not  bad  because 
in  view  of  claim  that  principal  contract  was 
void  under  Code  Civ.  Proc.  §  1184,  alleging 
their  contract  with  him  was  made  by  him  on 
behalf  of  and  for  the  owner. — Sweet  v.  Fresno 
Hotel  Co.,  164  P.  788. 

<e=>l48  (Mont.)  Under  Rev.  Codes,  §  7291,  pre- 
scribing how  to  perfect  mechanic's  or  material- 
man's lien,  materialman's  claim  of  lien  must 
verify  account  as  just  and  true  one,  after  al- 
lowing "all  credits." — Crane  &  Ordway  Co.  v. 
Baatz,  164  P.  533. 

<S=>  154(2)  (Mont.)  In  view  of  Rev.  Codes,  § 
7088,  defining  "affidavit,"  under  section  7201,  a 
document  filed  by  materialman  as  lien  claim, 
containing  acknowledgment  of  managing  agent 
of  claimant  corporation,  taken  before  notary 
public,  that  corporation  claimant  executed  lien 
notice,  was  insufficient  to  support  lien. — Crane 
&  Ordway  Co.  v.  Baatz,  164  P.  533. 

Affidavit  to  materialman's  lien  notice  should 
verify  account  and  description  of  property  af- 
fected.—Id. 

€=»  1 58  (Kan.)  At  close  of  evidence  in  action  to 
enforce  mechanics'  liens,  ameudments  were 
properly  allowed  to  correct  informalities  in  lien 
statements  and  conform  pleadings  to  amended 
statements,  M-here  no  changes  were  made  in 
names  of  owners,  contractor,  or  lien  claimants. 
—Brown  v.  Walker,  164  P.  1092. 

^=>I58  (Wash.)  Mechanic's  lien  notice  may  be 
amended  after  expiration  of  filing  period,  in 
view  of  Rem.  Code  1015,  85  1134,  1147;  but 
where  notice  is  filed  after  expiration  of  time, 
amendment  cannot  make  it  valid. — McMullen 
&  Co.  V.  Croft,  164  P.  030. 

Rem.  Code  1915,  §  1134,  making  mechanics' 
liens  unenforceable,  unless  notice  is  filed  with- 
in 00  days,  is  a  statute  of  limitation,  and  where 
petition  shows  failure  to  file  notice  in  time  it 
cannot  be  amended. — Id. 


XT.  OPEBATIOH  AMD  EFFECT. 
<A)  Amonnt  and  Extent  of  Uen. 

®=»I6I(4)  (Cal.)  A  subcontractor  cannot  have 
lien  for  increased  interest  the  contractor  agreed, 
after  work  was  done,  to  pay,  but  may  have  lien 
for  interest  at  legal  rate ;  amount  owing  and 
time  of  payment  being  fixed  and  certain.— Sweet 

V.  Fresno  Hotel  Co.,  164  P.  788. 

VI.  WAIVER,  DI80HAROE,  REUBAB& 

AND  SATISFACTION. 
(A)  t«ratT«r  of  Rivitt  to  Uea. 

^=>208  (Kan.)  A  waiver  of  a  mechanic's  lien 
expressed  to  be  made  in  favor  of  any  mort- 
gagee of  the  property,  held  to  preclude  the  sign- 
er from  asserting  a  lien,  except  in  subordination 
to  that  of  the  mortgagee. — Logan-Moore  Lumber 
Co.  V.  Bowersock,  164  P.  150. 
®=>2I7  (Kan.)  Waiver  of  mechanic's  lien  in 
favor  of  any  mortgagee  inures  to  one  who  bad 
lent  money  to  purchaser  of  property  under  ar- 
rangement whereby  original  owner  should  hold 
title  as  security  for  price  and  amount  of  such 
loan.— Logan-Moore  Lumber  Co.  v.  Bowersock, 
164  P.  156.  ^^ 

(C)   EJxtlnamtalimeiit,  Release,  or  PayaaeBt. 

^^236  (Kan.)  Recital  in  writing  releasing  me- 
chanic's lien,  that  the  "owner"  had  paid  for 
construction  of  house  involved,  held  to  refer  to 
payments  by  person  in  possession  under  a  con- 
tract for  a  deed  upon  payment  of  price,  and 
not  to  holder  of  the  legal  title.— Logan-Moore 
Lumber  Co.  v.  Bowersock,  164  P.  156. 

VU.  ENFORCEMENT. 

€=»277(6)  (Cal.)  There  is  no  variance  between 
claim  of  lien  of  subcontractors  for  value  of 
work  and  material  up  to  cessation  of  labor,  es- 
timated at  contract  price,  stated  also  to  be  the 
value  thereof,  and  evidence  that  this  was  the 
value  of  the  work  and  material,  plus  20  per 
cent,  for  their  profits  as  subcontractors. — Sweet 
V.  Fresno  Hotel  Co.,  164  P.  788. 
<S=>28I(1)  (Kan.)  In  action  to  enforce  a  me- 
chanic's lien,  evidence  held  to  justify  a  finding 
that  a  party  had  loaned  money  to  parchaaer  of 
property  under  an  arrangement  that  original 
owner  should  hold  title  as  security  for  price, 
and  for  amonnt  of  loan. — Logan-Moore  Liunber 
Co.  V.  Bowersock,  164  P.  156. 
®=3288(3)  (Cal.App.)  Question  of  omissions 
from  work  of  items  of  specifications  being  trivial 
imperfectionB,  which  under  Code  Civ.  Proc.  { 
1187,  do  not  prevent  lien,  held  one  of  fact,  to 
be  determined  from  the  evidence  and  circum- 
stances of  the  case. — Simmons  v.  Firth,  164  P. 
807 

MEETINGS. 

See  Corporations,  ®=s>ie3,  298L 

MEMBERS. 

See  Insurance,  $=>55,  604. 

MEMORANDA. 

See  Frauds,  Statute  of,  i8=»116. 

MER€ER. 

See   Contracts,    €=>245;     Judgment,    e=>S8&- 
G05 ;    Mortgages,  <S=>2G8;    Sales,  <8=390. 

MINES  AND  MINERALS. 

See   Mortgages,   «=>33,  36,  608^;    Taxation, 

®=»158. 

I.  PVBXJO  MINERAX.  IiANIMI. 

(O  Patents. 

<&=>43  (CaLApp.)  A  patent  to  lot  No.  41  and 
1664  linear  feet  of  Eureka  ledge  procured  un- 
der Federal  Mining  Act  of  1866^  gave  to  gran- 
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tee  fee  to  lot  and  bo  much  of  lode  as  apezed 
within  it)  exterior  surface  boundaries,  with 
right  to  follow  vein  on  its  dip  and  nothing  more. 
— Whildin  t.  Maryland  Gold  Quartz  Mining 
Co.,  IM  P.  808. 

n.  TirrE.  OONVETANGES.  AHD 

OONTBAOTS. 
(C)  !<•■»•■.  Ueenaes,  and  Contraeta. 

4=973*/2  (Kan.)  Under  oil  and  gas  lease  provid- 
ing that  on  owner's  bona  fide  sale  of  land  before 
lessee  commenced  operations  and  refund  of  mon- 
ey paid  by  lessee  lessee  was  to  cancel  lease,  an 
absolute  sale  of  land  to  defeat  lessee's  rights, 
made  before  drilling  operations  commenced,  de- 
prived lessee  of  rigiit  to  drill  land.— Henning  y. 
Wichita  Natural  Gas  Co.,  164  P.  297. 

Driving  of  stake  locating  gas  well  and  of  stake 
locating  site  for  boiler  to  drive  machinery  were 
not  a  commencement  of  drilling  operations  un- 
der lease  whereby  lease  would  be  canceled  if 
owner  made  a  bona  fide  sale  of  land  before  drill- 
ing operations  were  commenced. — Id. 
«=>73i/2  (Kan.)  That  mineral  lease,  bad  not 
been  released  of  record  was  no  evidence  that  it 
remained  in  force;  the  matter  not  being  af- 
fected by  Gen.  St.  1915,  {  4992,  requiring  les- 
see to  discharge  an  oil  and  gas  lease  that  baa 
become  forfeited. — Ash  Grove  Lime  &  Portland 
Cement  Co.  v.  Chanute  Brick  &  Tile  Co.,  164 
P.  1087. 

The  execution  of  an  ordinary  oil  and  gas 
lease  creates  no  presumption  of  possession  by 
the  lessee  after  its  execution. — Id. 
^^75  (Kan.)  That  lessor  after  expiration  of 
fixed  period  of  mineral  lease  executed  convey- 
ance subject  to  lease,  and  that  lease  was  as- 
signed, was  not  evidence,  in  action  for  rent,  of 
extension  of  lease. — Ash  Grove  Lime  &  Portland 
Cement  Co.  y.  Chanute  Brick  &  Tile  Co.,  164 
P.  1087. 

<S985  (Or.)  Plaintiff  cannot  recover  money  ad- 
vanced for  defendant  to  pay  his  share  of  a  min- 
ing claim  interest  they  had  agreed  to  purchase 
and  own,  where  plaintiff  took  title  to  entire  in- 
terest in  his  own  name. — Hinderliter  v.  McDon- 
ald, 164  P.  37& 

m.  OPERATION    OF    MUTES.    QTTAR- 
BIES,   Ain>   WEU.S. 

(C)  Rlsrhta  and  Llabllttlea  Ineldent  to 
'Working. 

«=s>ll2(3)  (Wash.)  Where  partners  aUowed 
their  engines  to  be  operated  some  months  by  a 
mining  compuiy  in  which  they  were  interested, 
and  in  negotiations  to  release  the  company's 
property  from  mechanics'  Hens  agreed  to  a  pro- 
posed mortgage  covering  the  engines,  they  were 
estopped  to  deny  the  engines'  liability  to  labor- 
ers' liens  filed  against  the  mining  company. — 
Rogers  v.  Reynolds,  IM  P.  80. 

Coal  miners  need  not  inquire  regarding  the 
ownership  of  tools  and  appliances  used  by  them, 
in  order  to  protect  their  right  to  laborers'  liens 
thereon.— Id. 

The  owner  of  engines  used  in  a  coal  mine  may 
be  estopped  to  assert  his  ownership  thereof 
against  hen  claimants,  although  such  claimants 
did  not  prove  they  relied  upon  their  employer's 
supposed  ownership  of  the  engines,  nor  did  the 
ownef  make  any  positive  representations.— Id. 

MINORS. 

See  Infants, 

MISLEADING  INSTRUCTIONS. 

See  Trial,  «=s>242. 

MISREPRESENTATION. 

See  Fraud. 


MISTAKE. 

See  Beformatirai  of  Instruments,  9=>19. 

MODIFICATION. 

See  Appeal  and  Error,  «=»1161-1164 ;    Sales, 

MONEY. 

See  Replevin,  4s»4. 

MONEY  LENT. 

^=>7(2)  (Or.)  It  is  competent  to  establish  by 
parol  that  money  was  borrowed,  irrespective  of 
the  purpose  to  which  it  was  to  be  applied. — 
Hinderhter  v.  McDonald,  164  P.  37& 

MONEY  RECEIVED. 

See  Action,  «=932. 

MOOT  QUESTIONS. 

See  Criminal  Law,  «s9ll31;  Prohibition, 
«=>31. 

MORTGAGES. 

See  Alteration  of  Instruments,  ^=»17;  Bank- 
roptcy,  €=>18S;  Chattel  MortMges;  Estop- 
pel, <s=>70;   Fixtures,  «3>18;    Fablic  Lands, 

«=»i3e. 

I.  REQUISITES  Ain>  VAXIDITT. 

(A)  Natare  and  Bsaentlala  of  Conveyances 
•a    Seonrity, 

«=>25(2)  (Idaho)  The  extension  of  time  by  a 
creditor  within  which  to  pay  an  old  obligation 
is  as  much  a  consideration  and  as  much  an  ex- 
tension of  credit  as  the  granting  of  a  new  loan. 
— Pettengill  v.  Blackman,  164  P.  358. 
®=>25(3)  (CaLApp.)  A  trust  deed  given  in  place 
of  a  mortgage  and  in  release  thereof  properly 
Included  an  amount  of  interest,  since  interest 
and  principal  are  upon  same  footing  as  to  con- 
sideration for  the  seen  rity.— Palo  Alto  Mat 
Building  &  Loan  Ass'n  v.  First  Nat  Bank,  164 
P.  1124. 

€=>33(5)  (Mont.)  Transaction  whereby  mining 
property  was  conveyed  by  owners,  grantee 
and  wue  executing  contract  to  recunvby  ^art 
of  lodes  and  millsites  on  payment,  held  prima 
facie  a  sale,  with  option  to  grantors  to  repur- 
chase.— E>Uing  v.  Fine,  164  P.  891. 
^=»36  (Mont)  One  claiming  that  a  deed  was 
intended  as  a  mortgage  has  the  burden  of  proof. 
—Baling  V.  Fine,  164  P.  891. 
®=s>37(2)  (Kan.)  Instrument  in  form  of  war- 
ranty deed  may  be  shown  to  be  mortgage  by 
oral  proof  that  it  was  intended  to  secure  debts 
of  grantor  to  grantee  and  others,  by  any  bene- 
ficiary.— Hegwood  V.  Leeper,  164  P.  173. 

Gen.  St  1915,  {  11674,  forbidding  creation  of 
ezprete  trusts  concerning  lands  by  parol,  does 
not  apply  as  to  oral  proof  that  ordinary  war- 
ranty deed  is  in  effect  mortgage. — Id. 
^=337(2)  (Wash.)  Parol  evidence  is  admissible 
to  show  that  a  deed  absolute  on  its  face  is  a 
mortgage. — Bradbury  v.  Nethercatt  164  P.  194. 
«=938(1)  (Okl.)  Evidence  held  to  snstain  find- 
ing that  conveyance  executed  by  plaintiff  and 
her  husband  was  intended  as  a  deed,  and  not 
a  mortgage.— Thomas  v.  Halsell,  164  P.  458. 

in.  OONSTRUOTIOIf  AND  OPERA- 
TION. 

(D)   I/len  and  Priority. 

9=3 151  (3)  (Kan.)  Where  owner  of  mortgaged 
property  abandons  construction  of  a  hoase 
thereon,  mortgagee,  taking  possession  and  com- 
pleting it  according  to  original  plans,  bad  a  lien 
for  his  expenditures  superior  to  mechanic's  lien 
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for  material  used  by  owner,  where  value  of 
property  when  abandoned,  including  improve- 
ment, waa  leas  than  the  mortgage.— L<M;an- 
Moore  Lumber  Co.  y.  Bowersock,  164  P.  156. 

The  lien  of  a  mortgagee  taking  possession 
and  completing  building  after  owner's  abandon- 
ment cannot  be  increased,  as  against  a  mechan- 
ic's lienholder,  by  cost  of  improvements  not 
contemplated  in  original  plan. — Id. 
^=3 1 76  (Wash.)  Deed  made  and  recorded  be- 
tween making  and  recording  of  mortgage,  held 
subject  thereto  if  grantees  knew  of  the  mort- 

fage.— J.  M.  Colman  Co.  v.  Cummings,  164  P. 
44. 

9=9181  (Wash.)  When  a  first  mortgagee  takes 
a  new  morUrage,  releasing  original  mortgage 
upon  mortgagor's  misrepresentation  that  no  in- 
tervening Uen  exists,  equity  will  reinstate  the 
first  mortgage  lien  in  its  original  priority. — 
Bormann  v.  Hatfield,  164  P.  921. 
9=3 1 86(5)  (Kan.)  Evidence  held  to  support 
finding  that  ^p  preference  was  intended  between 
several  debts  secured  by  deed.— Hegwood  v. 
Leeper,  164  P.  173. 

IV.  KIOHTS   Ain>    LIABrLZTZES   OF 
PAKTZES. 

$s»209  (Kan.)  Where  grantee  in  deed  intended 
as  part  security  for  grantor's  debts  to  third 
persons  exchanged  land  for  another  tract  and 
conveyed  it  in  satisfaction  of  his  debt  to  cred- 
itor of  his  own,  infopmed  as  to  all  facts,  both 
were  liable  to  claimants  whose  liens  were  there- 
by lost.- Hegwood  v.  Leeper,  164  P.  173. 

V.  ASSIOmOBNT  OF  MORTGAGE   OB 

DEBT. 

«=»268  (Wash.)  Technically,  purchase  of  for- 
mer mortgage  on  land  by  purchaser  of  sheriff's 
certificate  of  sale  thereof  constituted  extinguish- 
ment of  mortgage.— Guie  v.  Byers,  164  P.  76. 

VI.  TBANSFEBOFFBOPEBTYMOBT- 

GAGED  OH  OF  EQOTTT  OF 
BEDEBfPTIOir. 

€=»277  (Kan.)  Where  grantee  in  d*ed  intended 
as  part  security  for  grantor's  debts  to  third 
persons  exchanged  land  for  another  tract  and 
conveyed  it  in  satisfaction  of  his  debt  to  cred- 
itor of  hia  own,  informed  as  to  all  facts,  both 
were  liable  to  claimants  whose  liens  were  there- 
by lost. — Hegwood  V.  Leeper,  164  P.  173. 
€=3280(2)  (Okl.)  Provision  in  conveyance  of 
realty  that  grantee  assumes  payment  of  describ- 
ed mortgage  indebtedness,  to  be  enforceable, 
must  be  supported  by  a  consideration.— Boyd  v. 
Winte,  104  P.  781. 

Where  circumstances  of  conveyance  of  realty, 
providing  that  grantee  assumes  mortgage  in- 
debtedness therein  descrit>ed,  are  such  as  to  cre- 
ate a  resulting  trust  and  grantee  takes  no  bene- 
ficial interest,  the  conveyance  is  not  a  suffi- 
cient consideration  to  support  an  agreemtat  to 
assnme  the  mortgage. — Id. 
€=>280(3)  (Or.)  A  verbal  promise  by  grantee  to 
assume  and  pay  a  mortgage  on  land,  if  clearly 
established,  is  valid  and  enforceable  in  equity. — 
Knighton  v.  Chamberlin,  164  P.  703. 
€=9280(5)  (Or.)  In  a  suit  against  C.  and  H.,  to 
foreclose  a  mortgage  on  land,  conflicting  evi- 
dence held  to  support  a  court  finding  that  H.  by 
oral  agreement  assumed  the  mortgage. — Knigh- 
ton V.  Chamberlin,  164  P.  703. 

Z.  FOBECLOSTTBE  BT  ACTION. 

(G)  Injnnetlon  and  Receiver. 

€=»468(2)  (Wash.)  Mortgagees  under  Instm- 
ment  failing  to  provide  for  deficiency  judgment 
held  entitled  to  continuance  of  receivership  to 
pay  taxes  from  rents. — Newman  v.  Van  Nort- 
wick,  164  P.  61. 

€=>473  (Wash.)  Payment  of  taxes  from  rents 
to  avoid  penalty  held  proper  request  by  receiv- 
er under  mortgage  failing  to  provide  for  defi- 


ciency judgment— Newman  v.  Van  Nortwick, 
164  P.  61. 

Taxes  upon  mortgaged  property  are  "neces- 
sary charges"  and  "current  expenses"  properly 
chargeable  against  the  income  of  the  property. 
— Id. 

(I)   Jndvveat    or    Decree    and    Bbceeatlon. 

9=>4M  (Ariz.)  A  decree  of  fareclosnre  of  "all 
the  right,  title,"  etc.,  of  a  named  person  in  tiie 
described  premises  is  not  a  nullity  for  uncer- 
tainty or  indefiniteness  of  the  description  of 
the  interest  foreclosed. — Ives  v.  Sanguinetti,  164 
P.  435. 

€=3496  (Ariz.)  Refnsol  to  vacate  a  forecloanre 
decree  held  not  abuse  of  discretion  where  trial 
hod  been  repeatedly  postponed  to  suit  appel- 
lant's convenience.— Ives  v.  Sanguinetti,  164  P. 
485. 

(J)  Ssle. 

€=3502  (Okl.)  Where  mortgage  contains  pro- 
vision "and  waive  the  appraisement"  provision 
In  order"  for  sale  "according  to  the  provisions 
of  law  relatifig  to  the  sale  of  re:<l  ostBt«»  I'n-'"'" 
execution"  means  that  premise)  shall  be  aold 
"without  appraisement." — Owens  v.  CulUfci-tiHii, 
164  P.  975. 

€=^526(1)  (Wash.)  Confirmation  of  a  mortgage 
foreclosure  sale  is  a  judicial,  and  not  merely  a 
formal,  act,  even  when  no  contest  is  made.— State 
r.  Holden,  164  P.  59S. 

€=9552  (Wash.)  In  view  of  existing  conditions 
and  circumstances  of  parties,  language  of  con- 
tract, executed  by  buyer  for  undisclosed  princi- 
pal of  sheriff's  sale  certificate  of  mortgaged 
land  from  receiver  of  bank  acting  through  an- 
other person,  also  interested,  held  not  to  require 
re-establishment  of  existing  mortgage  to  mort- 
gagee, or  its  extension  of  time  of  payment  to 
holder  of  title. — Guie  v.  Byers,  164  P.  75. 

XI.   REBEBIPTIOII. 

€=>594(2)  (Colo.)  Under  statute,  where  proper- 
ty was  sold  on  foreclosure  of  deed  of  trust,  and 
Purchaser  paid  delinquent  taxes,  no  redemption 
aving  been  made  by  original  owner  within  six 
months  allowed,  judgment  creditor  of  original 
owner  was  entitled  to  take  out  execution  and 
have  levy,  paying  to  county  treasurer  amount 
required  to  redeem  from  sale  on  foreclosure,  and 
statute  did  not  require  sale  under  levy. — Steven- 
son V.  Sebring,  164  P.  308. 
€=3604  (Colo.)  One  who  purchased  land  on 
foreclosure  of  deed  of  trust,  receiving  certifi- 
cate of  purchase,  and  paid  delinquent  taxes,  was 
not  volunteer  in  paying,  and  was  entitled  to  re- 
cover the  taxes  paid  from  judgment  creditor  of 
original  owner,  who  took  out  execution,  had 
levy  made,  and  paid  to  county  treasurer  amount 
required  to  redeem  from  sale  on  foreclosure, 
having  obtained  quitclaim  deed  from  owner. — 
Stevenson  v.  Sebring,  164  P.  308. 

Purchaser  of  land  at  foreclosure  sale  under 
deed  of  trust,  who  paid  delinquent  taxes  in  good 
faith  and  to  protect  his  interest,  was  entitled  to 
lien  on  premises  to  secure  repayment  against 
judgment  creditor  of  original  owner  who  took 
out  execution  and  had  levy  made,  paying  county 
treasurer  amount  necessary  to  redeem. — Id. 
€=3608 '/2  (Mont.)  Defendant,  who  sold  qining 
property,  purchaser  and  wife  executing  con- 
tract to  reconvey  part  on  payment,  held  barred 
by  laches  from  contending  that  transaction  waa 
intended  as  mortgage,  by  failing  to  claim  for 
more  than  13  years.— EUing  v.  Pine,  164  P. 
891. 

That  a  grantor  claiming  his  deed  was  a  mort-, 
gage,  delayed  in  asserting  bis  rights  against  his 
mortgagee  and  the  letter's  executor  and  heirs, 
on  account  of  lack  of  funds,  because  he  "didn't 
want  to  start  anything"  until  satisfied  of  his 
ability  "to  go  through  with  it,"  waa  no  ex- 
cuse for  laches  in  suing  therefor. — Id. 
€=3624(1)  (Colo.)  Where  holder  of  equity  of  re- 
demption redeems  land  sold  on  foreclosure  of 
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mortgage,  he  acquires  no  rights  other  than 
those  which  existed  at  time  of  foreclosure;  es- 
tate being  restored  to  him  free  of  lien  which 
was  foreclosed,  bat  subject  to  all  others.— Mi- 
hoover  V.  Walker,  164  P.  504. 

GraDte'e  of  equity  of  redemption  In  mort- 
gaged land  has  no  better  right  than  grantor  in 
redeeming  land  from  foreclosure  sale. — ^Id. 

MOTIONS. 

See  Appeal  and  Error,  «=s>2^,  304 ;  Judgment, 
«=3l53;    Pleading,  <S=».367. 

«=35«(1)  (Okl.)  Bev.  Laws  1910,  {  6317,  re- 
quiring orders  made  out  of  court  to  be  entered 

on  the  journal,  is  directory,  and  compliance 
therewith  is  not  essential  to  the  validity  of  the 
orders. — Keenan  v.  Chastain,  164  P.  1145. 

MUNICIPAL  CORPORATIONS. 

See  Account  Stated,  «=:>20;  Constitutional 
Ijaw,  <S=s>290;  Counties;  Estoppel,  ®=>62; 
intoxicating  Liquors,  €=»11 ;  Lricenses,  ®=> 
6,  26;  Nuisance,  «=>72;  Schools  and  School 
Districts ;  Statutes,  «=994, 120 ;  Street  Rail- 
roads. 

I.   CREATION,    ALTERATION,    EXIST- 
ENCE, AND  l>ISBqX.VTION. 

(C)  Aatendment,    Repeal   or   Forfeiture  ol 
Cliarter,   and   Diaaolntlon.' 

4s»46  (Or.)  Proposed  charter  of  Bay  City,  sub- 
mitted to  voters  on  June  22,  lbl4,  held  duly 
adopted ;  proceedings  being  in  all  respects  ac- 
cording to  law.— State  v.  Bozorth,  164  P.  958. 
«=a48(l)  (Kan.)  Act  approved  February  17, 
1917,  relating  to  government  of  all  cities  in 
Kansas  and  authorizing  them  to  establish  city 
manager  plan  of  government,  in  view  of  section 
16  thereof,  relating  to  election,  is  not  in  conflict 
with  other  statutory  requirements,  especially  the 
general  election  laws  providing  for  registration. 
—State  v.  BenUey,  164  P.  290. 

Act  Feb.  17,  1917,  relating  to  government  of 
all  cities  in  Kansas  and  authorizing  them  to  es- 
tablish a  city  manager  plan  of  government  in 
view  of  section  14  thereof,  is  not  in  conflict  with 
Const,  art.  12,  {  5,  because  placing  no  restric- 
tion on  powers  of  cities  as  to  taxation,  assess- 
ment, debts,  etc. — Id. 

Provision  of  Act  Feb.  17,  1917,  authorizing 
cities  to  establish  city  manager  form_  of  govern- 
ment, reqnirinft  mayor  to  call  special  election 
on  filing  of  a  petition,  construed  to  require  peti- 
tion to  be  signed  by  25  per  cent,  of  legally  qual- 
ified votes  cast  for  mayor  at  last  election.— Id. 

n.  OOVERNMENTAI.  POWERS  AND 
rONCTIONS  IN   GENERAI.. 

$s>58  (Or.)  A  municipal  charter  is  a  grant  and 
not  a  limitation  of  power.— Baggage  &  Omnibus 
Transfer  Co.  v.  City  of  Portland,  164  P.  570. 

rV.  FROOEEDINOB    OF    COUNOIX   OB 

OTHER  GOVERNING  BODY. 
(B)  Ordlaaaeea  and  Br-Laws  In  General. 

«=>lll(4)  (OkL)  Unless  invalid  part  of  ordi- 
nance is  so  clearly  severable  from  valid  part 
thereof  that  it  would  be  presumed  that  the  law- 
making body  would  have  passed  the  valid  part 
without  the  invalid  part,  the  entire  ordinance 
is  void.— Ex  parte  Gordon,  164  P.  1146. 

Ordinance  of  Oklahoma  City,  enacted  pnrsu- 
ant  to  Rev.  Laws  1910,  §  681,  levying  license 
tax  on  merchant  auctioneers  as  to  part  exempt- 
ing any  merchant  residing  and  doing  business 
in  city  for  six  months  being  invalid,  dbe  remain- 
der would  also  be  held  invalid.— Id. 
«=3|||(4)  (Wash.)  Even  though  some  sections 
of  city  ordinance  regulating  sale  of  intoxicants 
are  void,  efficacy  of  others  is  not  destroyed. — 
City  of  Seattle  v.  Hewetson,  164  P.  234. 


V.   OFZTCEBB,  AGENTS,  AND  EM- 
PX.OTE8. 

(A)   Mnnlelpnl  Olllcera  la    General. 

€=>I25  (Kan.)  The  civil  service  law  has  not  the 
force  of  a  constitutional  provision,  and  may  be 
repealed  as  to  one  class  of  cities  and  remain 
in  effect  as  to  others. — State  v.  Bentley,  164  P. 
290. 

^=»I26  (CaLApp.)  The  act  of  a  city  council  in 
abolishing  an  offlce  is  an  exercise  of  legislative 
power.— Foley  v.  City  of  Oakland,  164  P.  419. 

(B)  Municipal    Deitartmenta    and    Olllcera 
Thereof. 

9=3 191  (Cal.App.)  Assistant  sanitary  inspector 
appointed  under  an  ordinance  could  be  removed 
by  an  ordinance  abolishing  the  ofiice;  the  coun- 
cil being  empowered  by  Charter,  §{  31,  .39,  80 
(St.  1911,  p.  1661),  to  discontinue  offices. — 
Foley  V.  City  of  Oakland,  164  P.  419. 

IX.  PVBUO  IMBROVEMENT& 

(A)     Power     to     Make     Impro-vementa     or 
Grant  Aid  Tberetor. 

«=>279  (Wash.)  TTnder  Rem.  Code  1916. 1  8006, 
and  Seattle  City  Charter,  art.  4,  (  18,  city  coun- 
cil held  to  have  power  to  provide  by  ordinance 
for  making  extensions  to  city  water  system  and 
issue  and  sell  bonds  in  payment  thereof  without 
submission  to  voters. — ^Shorts  v.  City  of  Seat- 
tle, 164  P.  239. 

•8=>279  (Wash.)  Under  Rem.  Code  1915,  {( 
8005,  8006.  and  Seattle  City  Charter,  art.  4,  § 
18,  subd.  15,  city  council  held  to  have  power  to 
make  additions  and  extensions  to  city  electric 
light  plant  and  issue  and  sell  bonds  payable 
solely  from  special  fund  created  by  ordinance 
without  sabmission  to  voters. — Shorts  v.  City  of 
Seattle.  164  P.  241. 

IB)  Preliaalnary     Prooeedlnira    and     Ordl- 
aaneea  or  Reaolatloaa. 

€=5>294(4)  (Or.)  Under  charter  of  CMty  of  Sa- 
lem, §  26,  notice  of  street  improvement,  publish- 
ed by  recorder,  omitting  part  of  street  deter- 
mined to  be  improved  by  city  council,  held  not 
good  as  to  owners  of  property  adjacent  to  por- 
tion of  street  described. — Fry  v.  City  of  Salem, 
164  P.  715;  Loid  V.  Same,  Id.  717;  Carson 
V.  Same,  Id.  71& 

Where  reference  in  recorder's  notice  to  plana 
and  specifications  for  improvement  of  street,  cor- 
rectly describing  extent  to  be  improved,  was 
made  as  means  to  ascertain  details  and  kind  of 
improvement,  not  to  contradict  or  delineate  de- 
scription of  portion  of  street  determined  to  be 
improved,  erroneous  description  of  extent  of 
street  to  be  improved  in  recorder's  notice  was 
not  cured. — Id. 

Under  Salem  City  Charter,  {  26,  where  notice 
of  street  improvement  published  by  recorder, 
under  direction  of  city  council,  failed  to  describe 
correctly  portion  of  street  affected,  (xnitting 
certain  extent  thereof  notice  did  not  confer  ju- 
risdiction on  council  to  take  subsequent  pro- 
ceedings for  Improvement  as  originally  deter- 
mined, nor  to  assess  costs  against  abutting  prop- 
erty, and  its  assessment  was  invalid. — Id. 

<8=>294(4)  (Utah)  Under  Comp.  I^ws  1907,  |, 
273,  requiring  notice  of  proposed  improvements 
to  abutting  owners,  a  notice  of  intention  to  cre- 
ate curb  and  gutter  district  held  not  to  include 
an  intention  to  lower  grade  of  entire  street, 
and,  as  requirements  of  notice  were  jurisdic- 
tional, tax  imposed  for  such  additional  improve- 
ment was  illegal.— Gwilliam  v.  Ogden  City,  164 
P.  1022. 

(O)   Contraeta. 

«=933l  (Or.)  Salem  City  Charter,  S  26,  re- 
quiring notice  for  bids  for  a  street  improvement 
to  be  published  for  not  less  tiian  five  succes- 
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«iv8  days  In  a  daily  newspaper,  requires  the 
notice  to  be  published  for  five  full  days  before 
the  right  to  submit  bids  is  closed. — Watson  y. 
City  of  Salem,  1&4  P.  567. 

Under  L.  O.  L.  |  531,  and  Salem  City  Charter, 
I  26,  a  notice  that  bids  would  be  openeid  on  June 
lOtfa,  which  was  first  published  on  June  5th,  and 

fublished    daily    thereafter,    to    and    including 
line  9th,  was  insufficient — Id. 

4=>347(1)  (Kan.)  Where  contractor's  bond  un- 
conditionally promised  to  answer  for  contrac- 
tors' default,  city  was  not  estopped  to  maintain 
action  on  bond  because  before  discovering  con- 
tractors' fraud  it  paid  them  in  full,  nor  because 
surety  released  funds  it  held  to  indemnify  itself 
under  belief  that  city  had  accepted  the  sewer. — 
City  of  Topeka  v.  Brooks,  164  P.  285. 

«=»360(1)  (Or.)  Contractors  with  city  to  erect 
dam,  delayed  by  city  so  that  most  burdensome 
portion  of  work  had  to  be  done  in  winter  un- 
der most  disadvantageous  conditions,  held  en- 
titled to  recover  ot  city  on  quantum  meruit  for 
excess  cost  of  work. — Hayden  ▼.  City  of  Astoria, 
IW  P.  729. 

<8=>360(6)  (Or.)  So  far  as  work  done  without 
their  contract  by  contractors  with  a  city  to  erect 
a  dam  conforms  to  the  contract  in  character 
and  in  the  conditions  under  which  it  is  done, 
the  contract  price  wiU  govern  the  contractors' 
extra  recovery  on  a  quantum  meruit  against  the 
city.— Haydeu  v.  City  of  Astoria,  164  P.  729. 

When  contractors  with  city  to  erect  dam  did 
extra  work  under  burdensome  conditions  not 
within  contemplation  of  parties,  deviations  from 
contract  being  so  material  as  to  entitle  con- 
tractors to  recover  on  quantum  meruit,  recov- 
ery allowed  should  take  form  of  damages  ade- 
quate to  compensate  for  additional  burdens, 
which  damages  should  be  added  to  contract 
price.— Id. 

®=3362(2)  (Wash.)  A  provision  in  a  contract 
with  a  city  for  improvement  of  streets,  whereby 
contractor  waived  damages  by  reason  of  injunc- 
tion or  court  action  restraining  work,  held  to 
preclude  recovery  by  contractor  for  damage  sus- 
tained where  work  was  enjoined  because  of  fail- 
ure of  city  to  procure  necessary  right  of  way  for 
performance  of  work  in  absence  of  fraud. — Diet- 
rich V.  City  of  Seattle,  164  P.  251. 

^9374(4)  (Or.)  In  action  against  city  by  con- 
tractors to  erect  dam  to  recover  on  quantum 
meruit  for  work  without  the  contract,  the  con- 
tract was  admissible  aa  establishing  the  stand- 
ard of  value.— Hayden  v.  City  ot  Astoria,  164 
P.  729. 

In  action  against  city  by  contractors  to  build 
dam  to  recover  for  extra  work  and  delay  caused 
by  city,  contractors'  testimony,  tending  to  show 
that  road  into  works  was  good  in  summer,  but 
would  have  been  impassable  in  winter  but  for 
work  they  did  on  it,  held  competent.— Id. 

In  action  against  city  by  contractors  to  build 
dam  to  recover  for  extra  work  and  delay  caused 
by  city,  held,  that  it  was  competent  for  con- 
tractors to  prove  that  their  labor  was  less  ef- 
ficient in  winter  season,  and  that  burden  of 
operating  rock  quarry  was  greater  then. — Id. 

In  action  agninst  city  by  contractors  to  build 
dam  to  recover  for  extra  work  and  delay  caused 
by  city,  held,  that  contractors  were  properly 
permitted  to  show  that  but  for  deviations  from 
contract  complained  of  they  could  have  com- 
pleted work  during  summer.— Id. 

(D)    Damavea. 

€=>404(3)  (Wash.)  In  action  for  damages  for 
removal  of  lateral  support,  caused  by  regrading 
of  city  street,  notice  given  city  held  sufficient 
to  justify  trial  amendment  of  complaint  to  cov- 
er item  of  damages  to  same  property  occurring 
in  another  street  subsequent  to  notice  and  to 
justify  admission  of  evidence  relative  to  such 
slide.— Farnandia  t.  City  of  Seattle,  164  P. 
225. 


(K)   AaoeasnteatB  for  Beaeflta,  amil   Speelal 
Taxea. 

«=>407(1)  (OH.)  Ordinance  of  city  ot  Tulsa 
levying  assessments  for  street  paying;  creatin? 
arbitrary  differences  in  property  to  be  assessed 
■without  regard  to  benefits  received,  and  allow- 
ing certain  benefited  property  to  escape  asse<*- 
ment,  violated  Const,  art.  2,  J  7,  and  U.  S. 
Const  Amend.  14.— City  of  Tulsa  v.  McCot- 
mick,  184  P.  985. 

«=>4I3(1)  (Wash.)  That  raising  of  Btreets  was 
made  necessary  by  ship  canal  made  by  Unite-l 
States  government  did  not  affect  jurisdiction  of 
city  to  order  improvement,  or  to  assess  abutting 
property.— Sanderson  v.  City  of  Seattle,  Ifti 
P.  217. 

€=»430  (Okl.)  Under  charter  of  city  of  Tulsa, 
all  property  is  subject  to  assessment  for  street 
improvements  which  is  included  between  lines 
drawn  parallel  witli  street  improved  and  back 
from  it  one-half  block  on  each  side ;  a  block  or 
square  being  part  of  city  bounded  on  all  sid<^ 
by  streets  or  avenues.— -City  of  Tulsa  ▼.  Mc- 
Cormlck,  164  P.  985. 

«s>437  (Okl.)  The  law  authorizing  the  im- 
provemeut  of  streets  and  avenues  of  cities  and 
towns  by  special  assessment  requires  that  all 
property  benefited  thereby  should  be  taxed  in 
proportion  to  benefits. — City  of  Tulsa  v.  Me- 
Cormick.  164  P.  985. 

®=3444  (Or.)  Failure  to  publish  a  notice  for 
bids  for  a  street  improvement  for  the  time  and 
in  the  manner  required  by  Salem  City  Charter, 
I  26,  invalidates  an  attempted  special  aasess- 
ment  for  the  improvements. — Watson  y.  City  of 
Salem,  164  P.  567. 

The  fact  that  no  bids  would  have  been  received 
from  other  bidders  if  the  full  time  bad  been  al- 
lowed after  publication  of  notice  for  bids  does 
not  validate  a  special  assessment  made  for  street 
improvements. — Id. 

<S=3450(4)  (Mont.)  Under  Laws  1913,  c.  89,  as 
amended  by  Laws  1915,  c.  142,  providing  for 
formation  of  special  improvement  districts,  a 
property  owner  who  has  signed  a  protest  may 
withdraw  therefrom,  and  thereby  defeat  the  pro- 
test by  leaving  an  insufficient  number  of  protes- 
tants  if  he  acts  within  the  time  allowed  by  law. 
— llawley  v.  City  of  Butte,  164  P.  305. 

i&=>5IO  (Or.)  Under  Portland  city  charter,  in- 
cluding sections  400,  401,  411,  412,  held,  that  cir- 
cuit court  in  reviewing  benefit  assessments  on 
appeal  does  not  exercise  its  general  jurisdiction, 
but  its  doings  are  part  of  machinery  of  city,  and 
result  is  a  city  assessment  to  be  enforce<l  as  re- 
quired by  charter,  so  that  a  sale  by  the  city 
treasurer  to  defendant  after  judgment  of  circuit 
court  on  appeal  confirming  assessment  on  plain- 
tiff's land  was  valid.— West  v.  Scott-McClure 
Land  Co.,  164  P.  554. 

«=>5I3(8)  (Utah)  In  an  action  to  enjoin  the 
collection  of  an  improvement  assessment  court 
of  equity  will  restrain  city  only  from  enforcing 
invalid  portion  of  tax. — Gwilliam  y.  C^en 
aty.  164  P.  1022. 

^s>5l6  (Utah)  Where  publication  by  city  «( 
notice  of  intention  to  make  improvement  is 
jurisdictional,  and  city  does  not  comply  with 
law,  and  so  does  not  acquire  jurisdiction  to  or- 
der improvement  and  levy  assessment  such  as- 
sessment may  be  collaterally  assailed  at  any 
time.— Gwilliam  y.  Ogden  City,  164  P.  1022. 
4=»5I6  (Wash.)  Where  abutting  owners  have 
not  objected  at  time  assessment  roll  was  cco- 
firmed  by  court,  and  have  paid  assessment,  court 
will  not  in  collateral  proceeding  inquire  into 
questions  of  procedure  and  order  of  confirma- 
tion is  not  subject  to  collateral  attack  uolea 
made  void  by  some  subsequent  proceedinf.— 
Sanderson  v.  City  of  Seattle,  164  P.  217. 

Under  Laws  1011,  p.  455,  f  23,  an  improve- 
ment assessment  cannot  be  attacked  in  coUaK^ 
nl  proceeding  by  showing  of  lack  of  benefit  or 
'that  it  was  too  high,  or  that  pn^per  credits 
Digitized  by  v^jC 
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have  not  been  given,  but  lack  of  original  juris- 
diction  to  make  improvement  must  be  shown. 
-Id. 

Where  United  States  condemned  land  for  a 
canal  and  paid  damages  to  a  city  which  raised 
grade  of  certain  streets  because  of  high  water 
from  the  canal  and  assessed  abutting  property, 
the  assessment  after  approval  cannot  be  collat- 
erally attacked  because  cost  was  not  paid  from 
such  judgment. — Id. 

(F)  Entoroement  of  Aaaeaamemta  and  Bpe- 
elal  Vsxea. 

9=>536  (Kan.)  That  the  city  had  not  supplied 
water  for  use  in  flushing  the  sewer  was  not  a 
bar  to  the  collection  of  special  assessments  for 
its  cost,  as  there  would  be  a  reasonable  expec- 
tation that  it  would  be  supplied  later. — Gard- 
ner V.  Board  of  Com'n  of  City  of  Leavenworth, 
IW  P.  182. 

®=»S38  (Kan.)  In  action  to  enjoin  collection  of 
special  sewer  assessment  on  ground  that 
amount  was  too  large,  whether  the  adoption  of 
a  different  plan  would  have  produced  the  same 
benefits  at  a  less  cost  was  not  open  to  inquiry. 
—Gardner  v.  Board  of  Com'rs  of  City  of  Leav- 
enworth, 164  P.  182. 

In  action  to .  enjoin  collection  of  assessments 
in  a  subdistrict  for  cost  of  a  lateral  sewer,  no 
relief  could  be  had  because  of  inequalities  in 
apportionment  of  cost  of  the  main  sewer,  which 
had  become  final.— Id. 

«=3579  (Or.)  City  Charter  of  Portland,  {  419, 
requiring  plaintiff  in  a  suit  to  quiet  title  to  land 
sold  for  delinquent  assessments  to  deposit  in 
court  with  his  first  pleading  purchase  price  at 
previous  sale  with  penalty  apd  interest,  to  be 
paid  to  purchaser  in  case  right  or  title  of  such 
purchaser  at  such  sale  shall  fail,  held  unconsti- 
tutional and  void,  as  taking  one  man's  property 
and  giving  it  to  another.— West  v.  Scott-McOlure 
Land  Co.,  IM  P.  664. 

XX.   USE  AND  REGVUiTION  OI*  PUB- 
LIC PLACES.  PBOPEBTT, 
Atm  WOBK8. 

(A)   Streets    snd  Other   Pablle  'Ways. 

^3654  (Or.)  Where  a  street  location  had  been 
recognized  for  40  years,  a  survey  measured  from 
a  corner  located  by  discovering  a  bottle  buried 
in  the  ground  as  described  in  a  deed  held  insuffi- 
cient to  change  the  boundaries  of  the  street.— 
Hart  V.  City  of  Independence,  164  P.  719,  ' 
«=>66ia)  (Wash.)  Under  Hem.  Code  1915,  § 
6562—37  et  seq.,  requiring  jitney  operator  to 
give  bond,  elements  of  damages  for  which  re- 
covery may  be  bad  against  principal  enter  into 
and  form  part  of  liability  against  surety  to 
limit  of  amount  of  bond.— Singer  v.  Martin,  164 
P.  1106. 

«»663(3)  (Cal.App.)  Trees  may  be  lawfully 
grownand  maintained  along  sidewalks  in  streets 
of  cities  and  towns  in  front  of  premises  of 
abutting  property  owners.— Altpeter  v.  Postal 
Telegraph-Cable  Co.,  164  P.  35. 

While  owner  of  property  with  trees  in  front 
along  sidewalks  has  only  qualified  interest  sub- 
ject to  right  of  city  to  trim  or  remove  in  public 
interest,  if  a  person  injures  trees  without  right, 
owner  can  recover  his  damages  suffered  by  rea- 
son of  any  depreciation  in  value  of  his  property. 
—Id. 

Telegraph  company  did  not  subject  itself  to 
action  for  damages  when  it  cut  branches  of  trees 
growing  in  front  of  city  property  along  side- 
walk to  clear  its  wires  to  prevent  interference 
with  their;  proper  operation. — Id. 

Telegraph  or  telephone  corporation  in  trim- 
ming or  severing  branches  of  trees  to  prevent 
contact  of  wires  therewith  can  do  no  more  than 
is  necessary  for  proper  and  efHcient  working  of 
wires  without  subjecting  itself  to  civil  llabuity 
for  damages. — Id. 


€=»67l(4)  (CaLApp.)  In  action  by  property 
owners  against  telegraph  company  for  damages 
caused  by  company's  cutting  off  branches  of 
trees  in  front  of  plaintiffs'  property  to  clear 
wires,  burden  was  on  plaintiffs  to  show  either 
that  it  was  entirely  unnecessary  to  remove  any 
branches  from  trees,  or  that  company  removed 
more  branches  than  situation  called  for. — Alt- 
peter  V.  Postal  Telegraph-Cable  Co.,  164  P.  35. 
In  action  by  property  owners  against  tele- 
graph company  for  damages  caused  by  com- 
pany's cutting  off  branches  of  trees  in  front  of 
plaintiff's  property  to  clear  its  wires,  plaintiff's 
evidence  held  insufflcient  to  sustain  burden  to 
show  either  that  it  was  entirely  unnecessary  to 
remove  any  branches  or  that  telegraph  com- 
pany removed  more  branches  than  situation 
called  for. — Id. 

«=>680.  681(1)  (Cal.App.)  Cities  and  towns  are 
empowered,  aa  agents  of  state,  to  grant  to  pub- 
lic utility  corporations,  such  as  those  engaged  in 
distribution  of  water,  gas,  electricity,  or  trans- 
mission of  telegrams,  etc.,  right  to  use  streets 
in  reasonable  manner. — ^Altpeter,  v.  Postal  Tele- 
graph-Cable Co.,  164  P.  35. 


683(1)  (CaUApp.)  Under  St.  1903,  p.  364, 
__  amended  by  St.  1916,  p.  359,  {  1%,  an  ordi- 
nance granting  consent  of  city  of  Long  Beach 


to  construction  of  drainage  ditch  through  its 
streetb  held  not  invalid  because  consent  was  up- 
on terms  named,  which  were  protective  of  pub- 
lic interest,  germane  to  subject,  and  not  viola- 
tive of  drainage  district  act — Van  de  Water  v. 
Pridham,  IftTp.  1136. 

®=»69l  (CaLApp.)  Trees  grown  and  maintained 
along  sidewalks  in  streets  of  cities  and  towns  in 
front  of  premises  of  abutting  property  owners 
are  not  nuisances,  as  would  be  a  purprcsture 
obstructing  or  materially  interfering  with  traffic 
—Altpeter  v.  Postal  Telegraph-Cable  Co.,  164 
P.  3.5. 

«5>703(1)  (CaL)  San  Diego  ordinance  requiring 
every  driver  of  a  vehicle  to  travel  on  the  right 
side  of  the  street  as  near  the  right-hand  curb 
as  possible  does  not  prohiUt  the  use  of  the  left- 
hand  side  of  the  street  under  all  circumstances. 
— Langford  v.  San  Diego  Electric  Ry.  Co.,  164 
P.  398. 

<S=>706(6)  (Cal.App.)  In  action  for  injuries 
when  struck  by  defendant's  automtAile,  ques- 
tion of  defendant's  negligence  held  for  jury. — 
Potter  v.  Back  Country  Transp.  Co.,  164  P. 
342. 

«=3706<6)  (Or.)  Evidence  held  to  present  a  ju- 
ry question  whether  driver  of  defendant's  auto- 
mobile truck  was  negligent  in  turning  to  tlie 
left  before  crossing  an  intersection,  and  in  so 
doing  killing  the  traffic  officer  stationed  at  such 
intersection. — White  v.  East  Side  Mill  &  Lum- 
ber Co.,  164  P.  736. 

®=>706(7)  (Cal.)  If  a  person  does  not  have  or- 
dinary skill  in  driving  an  automobile,  it  is  lack 
of  ordinary  care  to  attempt  to  do  so,  and  such 
conduct  is  contributory  negligence  barring  re- 
covery for  injuries.— Arnold  v.  San  Francisco- 
Oakland  Terminal  Rys..  164  P.  798. 

<S=>706(7)  (Cal.App.)  In  action  for  injuries 
when  struck  by  defendant's  automobile,  ques- 
tion of  plaintiff's  contributory  negligence  held 
for  jury.- Potter  v.  Back  Country  Transp.  Co., 
164  P.  342. 

<S=>706(8)  (CalApp.)  In  action  for  injuries 
when  strucK  by  automobile,  where  there  was 
testimony  that  by  change  of  direction  of  au- 
tomobile plaintiff  was  suddenly  pieced  in  peril, 
court  could  give  instruction  as  to  plaintiff's 
duty  under  circnmetances  of  sudden  and  unex- 
pected danger.— Potter  v.  Back  Country  Transp. 
Co.,  164  P.  842. 

®=>706(8)  (Or.)  In  action  for  death  of  traffic 
policeman  when  struck  by  auto  truck,  instruc- 
tion on  care  required  of  him  held  not  to  im- 
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pose  lower  desree  than  ordinary  care. — ^Whlte  v. 
Bast  Side  Mill  &  Lumber  Co.i  IM  P.  736. 

XII.   TOBTS. 

(C)  De(e«to  or  Obiitractloiia  In  Streets  and 
Otiier  Pablie  Ways. 

<=s»757(l)  (Wash.)  A  city  need  not  improve  all 
streets  platted  within  its  boundaries,  but  only 
those  which  are  necessary,  and  the  city  is  itself 
the  judge  of  such  necessity.— L»a  Breck  v.  City  of 
Hoquiam.  164  P.  67. 

«=s>76l(2)  (Wash.)  While  a  city  must  keep 
streets  improved  by  it  in  reasonable  repair,  it 
is  not  responsible  for  defective  sidewalks  built 
by  private  individuals  for  private  convenience 
on  unimproved  streets  in  outlying  districts  of 
the  city.— La  Breck  v.  City  of  Hoquiam,  164  P. 
67. 

A  dty  is  not  liable  for  a  pedestrian's  inju- 
ries caused  by  a  defective  private  plankway 
constructed  without  permission  or  notice  to  the 
city  by  an  individual  on  an  unimproved  street 
irrespective  of  whether  the  city  knew,  or  should 
have  known,  Buch  walkway  bad  been  construct- 
ed.—Id. 

A  plank  walkway  constructed  by  pro^rty 
owner  on  an  unimproved  street  for  convenienoe 
in  reaching  bis  premises  is  a  private  walk,  al- 
though a  mail  carrier  and  some  neighbors  fre- 
quently used  it  in  -going  to  his  bouse. — ^Id. 

XXn.  FISOAI.  MANAGEMENT.  PVB- 

UO  DEBT,  SECUBITIES,  AND 

TAXATION. 

(A)   Power  to  Inenr  Indebtedneaa  and  aiz> 
pendltnrea. 

«s>873  (Idaho)  Const,  art  8,  |  4,  and  article 
12,  §  4,  were  intended  to  prevent  any  munici- 
pal corporation  from  becoming  Interested  in  any 
pri''aie  enterprise  or  from  using  funds  derived 
trom  taxation  in  aid  of  such  enterprise  within 
exceptions  provided  for  in  article  12,  i  4. — 
School  Dist.  Ao.  8,  Twin  Falls  County,  v.  Twin 
Falls  County  Mut  Fire  Ins.  Co.,  164  P.  1174. 

(C)  Bonda  and  Otber  Securltlea,  and  Unko 
Inv   F^nda. 

<8=>9I8  (1)  (Wash.)  Under  Rem.  Code  1016,  { 
8006,  and  Seattle  City  Charter,  art.  4,  §  18,  (nty 
council  held  to  have  power  to  provide  by  ordi- 
nance for  making  extensions  to  city  water  sys- 
tem and  issue  and  sell  bonds  in  payment  there- 
of without  submission  to  voters.— Shorts  v.  City 
of  Seattle,  164  P.  239. 

<6=>9I8(1)  (Wash.)  Under  Rem.  Code  1915.  H 
8005,  8006,  Seattle  City  Charter,  art.  4,  {  18, 
subd.  15,  ctty  council  held  to  have  power  to 
make  additions  and  extensions  to  city  electric 
light  plant  and  issue  and  sell  bonds  payable 
solely  from  special  fund  created  by  ordinance 
without  submission  to  voters. — Shorts  v.  City 
of  Seattle,  164  P.  241. 

4=3925  (Wash.)  Under  a  city  charter  contain- 
ing no  provision  as  to  date  for  maturity  of 
bonds  for  waterworks,  city  council  may  pro- 
vide that  bonds  shall  mature  serially,  a  speci- 
fied amount  six  years  after  date,  and  a  like 
amount  annually  thereafter,  in  view  of  Rem. 
Code  1915,  S  8008.— Shorts  v.  City  of  Seattle, 
164  P.  239. 

«=9925  (Wash.)  Under  Rem.  Code  1915,  { 
8008,  held  that  dty  council  of  Seattle  has  pow- 
er to  provide  for  payment  of  bonds  for  exten- 
sion ot  electric  light  plant  beginning-  6  years 
and  ending  20  years  after  date,  although  Seat- 
tle City  Charter,  art.  4,  §  18,  subd.  15,  pro- 
vides that  such  bonds  shall  be  payable  between 
tenth  and  fortieth  years  after  date.— Shorts  v. 
City  of  SeatUe,  164  P.  241. 


MURDER. 


.See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=>693-798. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  4=>55. 

NAMES. 

See  Signatures. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  «a>233. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Conrsea. 

I.   BIGHTS  OF  FUBUO. 

«s>34  (Cal.App.)  In  action  by  State  Reclama- 
tion Board  to  abate  as  nuisance  diversion  of  wa- 
ters into  San  Joaquin  river,  under  St.  1913,  p. 
252,  i  12,  where  allegations  in  complaint  are 
comprehensive  enough  and  injunctive  rdief  ia 
asked  for,  it  may  be  awarded  where  it  ac-- 
compUshes  purposes  of  abatement. — McClatchy 
V.  Lagnna  Lands,  Limited,  164  P,  41. 

The  merits  of  action  to  abate  aa  nuisance  di- 
version of  water  of  river  contrary  to  St.  li)13, 
p.  262,  I  12,  cannot  be  tried  on  afDdavits. — Id. 

Complaint,  in  action  brought  in  San  Joaquin 
county,  to  abate  as  public  nuisance  diversion 
of  water  into  San  Joaquin  river,  contrary  to  St. 
1913,  p.  252,  §  12,  need  not  all^e  that  some 
specific  tract  of  land  in  said  county  has  been 
injured,  or  that  injury  is  immbdiately  present, 
it  bein^  sufficient  if  it  can  be  gathered  from 
complaint  that  lands  therein  are  direct^ 
threatened'  with  the  injury  complained  of. — Id. 

NECESSARIES. 

See  Spendthrifts,  9=>8. 

NEGATIVE  PREGNANT. 

See  Pleading,  «=3l26. 

NEGLIGENCE 

See  Carriers,  *=>177,  28(^-397J4;  Damages, 
<S=>131,  132 ;  Death,  (S=>31 ;  Electricity,  «=» 
19;  Bxplosivee,  «=38;  Food,  «»6;  High- 
ways, 43>l76-184;  Master  and  Servant,  4=> 
86-^:  Municipal  Corporations,  «=>708- 
761;  Physicians  and  Surgeons,  9=>14,  18: 
Railroads,  «=s>276-484 ;  Schools  and  Sdiool 
Districts,  4=»141;  Street  Railroads,  ®=s>81- 
118;  Telegraphs  and  Telephones,  C=>66; 
Trial,  «=>&&. 

I.  ACTS   OB  OMISSIONS  OON8TIT0T. 
ING   MJiiOUOENOE. 

JC) 


Condition  and  Oae  of  I^and,  Bnlldta 
Iknd  Otlier  Strnctnrea. 


^s»32(2)  (CaLApp.)  ^VHiere  plaintiff  altered  de- 
fendants' saloon  to  use  toilet,  and  then  ordered  a 
drink,  and  then  walked  into  an  open  and  un- 
guarded trapdoor,  he  had  become  a  customer, 
and  defendants  owed  him  duty  of  ordinary  care. 
— Braun  v.  Vallade,  164  P.  904. 
$=944  (Kan.)  A  merchant  is  bound  to  maintain 
his  storeroom  in  a  reasonably  safe  condition  for 
customers. — Reese  v.  Abeles,  164  P.  1080. 

Where  a  customer  in  a  store  was  invited  to 
look  at  some  goods  on  the  shelves,  witlioiU  warn- 
ing of  an  open  stairway,  partly  darkened  by 
piles  of  mercnandise,  and  fell  through  the  stair- 
way and  was  injured,  the  merchant  was  negli- 
gent—Id. 

4=>52  (Kan.)  Proprietor  of  store,  inviting  cus- 
tomer to  inspect  shelf  ^oods,  without  warning 
of  presence  of  open  stairway  near  by,  darken- 
ed by  piles  of  merchandise,  was  liable  in  dam- 
ages  to  customer  failing   into  tiie.  stairway.— 

Reese  y.  Abdes,  164  P.  1080 

Uigrtizea 
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n.  PROXIMATE  O^VSE  OF  IXJXJBY. 

•s>S6(l)  (CSal^pp.)  Id  action  for  brakeman's 
death,  it  was  immaterial  that  defendant  canning 
company  had  not  complied  with  co'ntract  with 
railroad  prescribing  distance  to  be  left  between 
platform  and  track,  where  accident  might  have 
happened  in  any  event. — Matchette  v.  Califor- 
nia Fruit  Canners'  Asa'n,  164  P.  423. 
9=>59  (Okl.V  An  act  is  the  proximate  cause  of 
an  injury  wnen  such  injury  was  the  natural  and 
probable  consequence  of  the  act  and  one  that 
ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances. — Wichita  Falls  &  N. 
W.  Ry.  Co.  T.  Cover,  164  P.  660. 

m.   OOITTBIBnTOItT      NEOUOEKCE. 

(A)  Persona  Injured  In  General. 

4=»70  (Kan.)  Where  a  customer  in  a  store  was 
invited  to  look  at  some  goods  on  the  shelves 
without  warning  of  an  open  stairway,  partly 
darkened  by  piles  of  merchandise,  and  fell 
through  the  stairway  and  was  injured,  she  was 
not  guilty  of  contributory  negligence. — Keese 
v.  Abeles,  164  P.  1080. 

^s»83  (CaL)  The  last  clear  chance  doctrine  ap- 
plies where  the  injured  party  by  his  own  negli- 
gence has  placed  himself  in  a  position  of  dan- 
ger from  which  he  cannot  extricate  himself,  <Mr 
of  which  he  is  obviously  unconscious,  and  the 
other  party,  knowing  his  peril,  fails  to  use  ordi- 
nary care  to  avoid  injuring  him. — ^Arnold  t. 
San  Francisco-Oakland  Terminal  Rys.,  164  P. 
798. 

9=983  (Cal.App.)  Strictly  considered,  doctrine 
of  last  clear  chance  can  be  invoked  only  in 
favor  of  person  who  is  injared. — Potter  v.  Back 
Country  Transp.  Co.,  164  P.  342. 

(O)  Imputed  Ifevllvenee. 

<8=»90  (CaL)  Under  Civ.  Code,  1 1714,  In  order 
that  the  negligence  of  one  person  may  be  im- 
puted to  another,  they  must  stand  in  such  re- 
lation of  privity  that  the  maxim,  "qui  facit  per 
alium  facit  per  se,"  applies.— Bryant  v.  Pacific 
Electric  Ry.  Co..  164  P.  386. 
®:=>93(1)  (Cal.)  If  the  occupant  of  an  automo- 
bile exercises  control  over  the  driver  or  possesses 
power  of  control,  the  negligence  of  the  driver  is 
imputable  to  him.— Bryant  v.  Pacific  Electric 
Ry.  Co.,  164  P.  385. 

To  establish  a  joint  undertaking  between  oc- 
cupant and  driver  of  automobile  so  as  to  im- 
pute driver's  negligence  to  occupant,  it  is  not 
sufficient  merely  that  the  occupant  determines 
the  destination  or  the  route,  but  he  must  have 
some  control. — Id. 

«=>93(1)  (Okl.)  Where  pUintiff,  fireman,  was 
riding  to  fire  on  truck  driven  at  high  speed' by 
driver  over  whom  he  had  no  control,  driver's 
negligence,  if  any,  in  colliding  with  a  street  car, 
with  resulting  injury  to  plaintiff,  was  not  im- 
putable to  him.— Oklahoma  Ry.  Cfo.  v.  Thomas, 
164  P.  120. 

«=>93(3)  (Cal.)  The  mere  fact  that  plaintiff  was 
riding  in  an  automobile  driven  bj^  his  28  year 
old  son  does  not  impute  to  the  plaintiff  the  neg- 
ligence of  bis  son.— Bryant  v.  Pacific  Electric 
Ry.  Co.,  164  P.  385. 

That  plaintiff  and  his  son  were  employed  by 
the  same  corporation  or  interested  therein  would 
not  impute  to  the  plaintiff  the  negligence  of  his 
son  in  driving  an  automobile  belonging  to  the 
corporation.— Id. 

(D)   CompsratlTe  MeKliKenoe. 

«s>98  (CaLApp.)  That  motorman  negligently 
failed  to  stop  car  before  running  into  open 
switch  would  not  require  a  verdict  against  him 
in  his .  action  for  personal  injuries,  if  his  neg- 
ligence was  slight  in  comparison  with  employer's 
negligence,  in  view  of  St.  1911,  p.  796.— Lincoln 
v.  Pacific  Electric  Ry.  Co.,  164  P.  412. 


€=»IOI  (Or.)  In  servant's  action  for  injuries, 
where  complaint  stated  cause  of  action  within 
Employers'  I/iability  Act,  under  section  6  there- 
of, contributory  negligence  was  only  to  be  con- 
sidered in  fixing  damages. — PouUos  v.  Grove,  164 
P.  662. 

XV.   ACTIONS. 

(B)   Bvldenee. 

€5>I22(1)  (Utah)  Where  the  evidence  is  con- 
flicting, burden  of  establishing  contributory  neg- 
ligence by  a  preponderance  of  the  evidence  held 
upon  defendant,  regardless  of  whether  such  evi- 
dence copies  from  plaintiff's  or  defendant's 
witnesses. — Dimmick  v.  Utah  Fuel  Co.,  164  P. 
872. 

«=sl34(6)  (Cal.App.)  In  action  by  cnstomer 
for  injuries  received  on  falling  through  a  trap- 
door in  barroom,  evidence  held  to  show  that 
plaintiffs  injuries  were  caused  by  defendants' 
negligent  act  in  leaving  open  unguarded  trap- 
door in  place  open  and  accessible  to  customers. 
— Braun  v.  Vallade,  164  P.  904. 
<S=»I34(8)  (Wash.)  Evidence,  in  an  action  for 
damages  from  fire,  held  to  authorize  submit- 
ting to  the  jury  whether  defendant  exercised 
due  diligence  to  prevent  the  fire  from  spread- 
ing to  plaintiff's  property. — Sandberg  v.  (Dava- 
naugh  Timber  Co.,  164  P.  200. 

(0>  Trial,  Judatment,  and  Rerleiir. 

^^136(22)  (Cal.App.)  A  brakeman  switching 
cars  in  defendant  canning  company's  yards  and 
killed  while  unnecessarily  standing  between  plat- 
form and  track,  it  being  impossible  to  safely 
stand  there,  held  gtiilty  of  contributory  negli- 
gence as  a  matter  of  law. — ^Matchette  v.  Cali- 
fornia Fruit  Canners'  Asa'n,  164  P.  423. 
«ss»l36(26)  (OkL)  Ordinarily  the  question  of 
proximate  cause  is  for  the  jury,  but  where  the 
tacts  are  not  in  dispute  and  reasonable  men  can- 
not differ  on  the  question,  it  may  become  one  of 
law  for  the  court.— Wichita  Falls  &  N.  W.  Ry. 
Co.  V.  Cover,  164  P.  660. 

<S=)I36(30)  (Cal.)  Eviilence  held  to  make  a  jury 
question  whether  plaintiff,  riding  in  an  automo- 
bile driven  by  his  29  year  old  son,  was  charge- 
able with  imputed  negligence  of  the  son  in  a 
collision.— Bryant  v.  Pacific  Electric  Ry.  Co., 
164  P.  385. 

«=»I3S(31)  (CaLApp.)  The  trial  court  did  not 
abuse  its  discretion  in  directing  a  verdict  for  de- 
fendant electric  railway  company  where  an  em- 
ploye stepped  between  two  cars  of  a  train  for 
some  unknown  reason  and  shortage  of  electric- 
ity caused  one  portion  to  back  against  him, 
although  St.  1911,  p.  796,  allowed  recovery 
where  employe's  negligence  was  slight  and  em- 
ployer's gross.— Lynch  t.  Pacific  Electric  Ry. 
Co.,  164  P.  20. 

9=3 1 38(1)  fCal.App.)  In  action  for  injuries  re- 
ceived in  falling  through  trapdoor  in  defendant's 
barroom,  instruction  referring  to  trapdoor  in 
floor  as  being  part  of  said  barroom,  etc.,  if  un- 
derstood as  referring  to  floor  space  filled  by 
trapdoor,  held  not  confusing.— Braun  v.  Vallade, 
164  P.  904. 

9=3)39(2)  (Wash.)  Instruction,  in  an  action 
for  the  destruction  of  property  from  fire  spread- 
ing from  defendant's  premises,  held  not  errone- 
ous as  requiring  a  hig{ier  degree  of  care  than 
the  law  imposes  on  the  owner  of  premises  on 
which  a  fire  originates  without  his  act  or  fault. 
—Sandberg  v.  Cavanaugh  Timber  Co.,  164  P. 
200. 

9=3 1 42  (Kan.)  Where  the  jury  in  answer  to  a 
special  question  fiims  defendant  negligent  as  to 
a  single  act,  defendant  is  acquitted  of  every 
other  charge  of  negligence  in  the  petition,  ex- 
cept the  one  specifically  designated  in  the  find- 
ing.—Williams  V.  Atchison,  T.  &  S.  P.  Ry.  Co., 
164  P.  260. 
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NEGOTIABLE  INSTRUMENTS. 

See  BQls  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Appeal  and  Error,  ^=s981 ;  Criminal  Law, 
«=s938-943;    New  Trial,  «=»99-104,  150. 

NEW  TRIAL 

See  Appeal  and  Error,  <S=>280,  304,  933,  977- 
981,  1015:  Criminal  Law,  <8=s»913-94S,  1156; 
Eminent  Domain,  ^s>^4. 

I.  NATURE  AND  SCOPE  OF  REMEDY. 

^=aS  (Wash.)  A  motion  for  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court— Skarlatos  v.  Brice,  164  P.  939. 

n.   GROUNDS. 

(D)    DiBqnnlillantlon   or   Mlaeondaot   of  or 
Affeotlnir  JnrT* 

®=>52  (Wash.)  A  verdict  will  not  be  set  aside 
because  its  amount  could  not  be  reached  under 
either  party's  theory  without  mistake  or  com- 
promise, unless  passion,  prejudice,  or  willful 
disregard  of  the  testimony  clearly  appears. — 
Haefele  v.  Brackett,  164  P.  244. 

A  verdict  for  labor  performed  in  av  amount 
less  than  plaintiff  demanded  will  not  be  set 
aside  as  a  compromise  verdict  at  defendant's 
request,  where  plnintiffs  claims  were  contest- 
ed and  certain  of  his  items  might  well  be  re- 
jected.—Id. 

(G)   flnrprlae,    Aectdent,    InadTerteaee,    or 
Mlatnlc*. 

^=988  (CaLApp.)  Where  no  facts  were  stated 
from  which  trial  court  could  determine  what 
effort  sheriff  had  made  to  serve  a  subpoena  upon 
two  alleged  material  witnesses  for  defendant, 
and  it  was  not  shown  that  defendant  placed 
subpoena  in  hands  of  sheriff  before  trial,  held, 
that  there  was  no  abuse  of  discretion  in  deny- 
ing a  motion  for  new  trial. — Dilger  v.  Whittier, 
164  P.  49. 

(H)  Hevrly    Dlaoovered    Bvldenae. 

e=>99  (Colo.)  Alleged  newly  discovered  evidence 
does  not  warrant  granting  of  new  trial  unless 
it  appear  there  was  no  lack  of  diligence  and  such 
evidence  contradicts  material  evidence  of  suc- 
ces.sful  party.— Southwestern  Surety  Ins.  Co.  v. 
Miller,  164  P.  507. 

€=>99  (Wash.)  Trial  court  did  not  abuse  dis- 
cretion in  refusing  new  trial  because  of  so- 
called  newly  discovered  evidence,  nearly  all  of 
which  was  purely  cumulative  and  rest  of  which 
related  to  matters  of  common  knowledge  at 
trial.— Skarlatos  v.  Brice,  164  P.  939. 
«=9t02(2)  (CaLApp.)  Xew  trial  will  not  be 
granted  for  newly  discovered  evidence  which  was 
almost  wholly  cumulative,  particularly  where  the 
unsuccessful  party  by  reasouable  diligence  could 
have  procured  such  evidence  at  trial. — Chambers 
V.  Belraore  Land  &  Water  Co.,  164  P.  404. 
e=>  1 03  (Mont.)  The  discovery  of  a  compromise 
offer,  which  would  be  inadmissible  in  evidence 
under  direct  provisions  of  Bev.  Codes,  §  8040, 
cannot  be  the  basis  for  granting  a  new  trial 
under  section  6794,  authorizing  new  trials  for 
newly  discovered  material  evidence,  etc. — Huf- 
fine  V.  Lincoln,  164  P.  888. 
«=9(04(1)  (CaLApp.)  WJiether  new  trial  should 
be  granted  or  refused  on  ground  of  newly  dis^ 
covered  evidence  which  is  cumulative,  is  pecul- 
iarly within  province  of  trial  court. — Fiori  v. 
Agnew,  164  P.  899. 

m.   PROCEEDINGS   TO   PROCURE 
NEW  TRIAH 

«s>(28(5)  (Cal.App.)  Under  Code  Civ.  Proc.  j(i 
657,  6^,  defendants'  motion  for  new  trial  on 


ground  of  Insufficiency  of  evidence  to  justify 
verdict,  pursuant  to  notice  of  intention  to  move 
on  such  ground  held  sufficient. — Pacific  Gas  & 
Electric  Co;  V.  Rollins,  164  P.  63. 

In  an  action  in  eminent  domain,  where  de- 
fendants moved  for  new  trial  for  insufficiencar 
of  evidence,  and  specification  of  particulars  (U- 
rected  attention  to  particular  elements  of  value 
on  which  compensation  should  be  fixed,  each  ele- 
ment being  mentioned,  and  stated  that  testi- 
mony did  not  justify  jury's  conclusion  that 
property  was  of  no  greater  value  than  fixed, 
specification  was  sufficient. — Id. 

«=>I50(4)  (Cal.)  Affidavits  presented  with  mo- 
tion for  new  trial  are  not  entitled  to  weight,  no 
showing  being  made  that  the  evidence  embodied 
in  them  could  not  with  reasonable  diligence 
have  been  produced  at  the  triaL— Hefner  v.  Sea- 
ley,  164  P.  898. 

«=»I63(1)  (Wash.)  Under  Rem.  Code  1915.  | 
399,  authorizing  new  trials  where  inadequate 
damages  were  given  under  influence  of  passion 
or  prejudice,  a  new  trial  ordered  need  not  recite 
the  apparent  presence  of  passion  or  prejudice. 
—Nelson  v.  Pacific  Coast  Casualty  Co.,  164  P. 
594. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  «s>199. 

NONRESIDENCE. 

See  limitation  of  Actions,  ®=>88;  Taxation, 
<8i=»8e7. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NONSUPPORT. 

See  Divorce,  «=3l31. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  $=»414;  Assienmenta, 
«=357;  Attorney  and  Client,  «=3l8(>;  Bills 
and  Notes,  «=>332-341;  Cancdlation  of  In- 
struments, 9=322 ;  Chattel  Morteages,  ^=>150; 
Corporations.  €=s>428,  429;  Counties,  ^=* 
178 ;  Eminent  Domain,  ®s>181 :  Evidence, 
®=>185 ;  Guaranty,  ®=37 ;  Highways,  4=> 
30;  Insurance,  9=>378;  Judgment,  «=>323; 
.Justices  of  the  Peace,  4=9l60;  Landlord  and 
Tenant,  d=>291j  Lis  Pendens;  Master  and 
Servant,  ®=»217;  Mortgages,  «=3l76;  Mu- 
nicipal Corporations,  €=>294;  Principal  and 
Agent,  ®=»148,  177 ;  Principal  and  Surety, 
€=>126;    Vendor  and  Purchaser,  €=>227. 

®=>2  (Okl.)  Words  "actual  notice,"  as  used  in 
Rev.  Laws  1910,  §  2926,  often  mean  knowledge 
of  facts  sufficiently  pertinent  to  enable  reason- 
ably prudent  persons  to  ascertain  the  ultimate 
facts.— Thomas  v.  Huddleston,  164  P.  106. 

9=a6  (OkL)  Whatever  is  notice  enough  to  ex- 
cite attention  and  put  Uie  party  on  hia  guard 
and  call  for  inquiry  is  notice  of  everything  to 
which  such  inquiry  might  have  led,  and,  when 
a  person  had  sufficient  information  to  lead  him 
to  a  fact,  he  shall  be  deemed  conversant  of  it. — 
Thomas  v.  Huddleston,  164  P.  106. 

NOVATION. 

«a— >C  (GalA.pp.)  Where  building  contractor  gave 
subcontractor  order  on  owner  which  latter  ac- 
cepted, there  was  novation  by  which  liabili^ 
of  both  original  contractor  and  owner  becasM 
fixed.— Suhr  v.  Metcalfe.' 164  P.  ^^'^Qq[q 
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NUISANCE. 

Se«  Jury,  €=>14:  Navigable  Watera,  #=>S4; 
Venue,  e=s5,  16. 

n.  pimuo  innsAircEs. 

(A)  Nstare  of  Intary,  and  lilablUtr  Tkare. 

(or. 

«=»6I  (Okl.)  Under  Rey.  Laws  1910,  {  4261.  a 
place  where  intoxdcatingr  liquors  are  sold  in  vio- 
lation of  the  law,  where  cigarettes  are  sold  to 
minors,  and  where  lewd  persons  congregate  to  in- 
dulge in  immorality,  held  a  public  nuisance. — 
Balch  V.  State,  164  P.  770. 

(B)  IUvI>t*  and  Remedlea  ot  PvlTate  Per- 

son*. 

«=>72  (Cal.)  Under  Civ.  Code,  {f  3480,  3493, 
and  Code  Civ.  Proc.  §  731,  private  individual, 
the  enjoyment  of  whose  property  was  injuri- 
ously affected,  held  entitled  to  sue  to  abate  nui- 
sance of  maintaining  30,000  hogs,  fed  by  refuse 
collected  from  city  of  Los  Angeles,  though  pub- 
lic was  also  damaged. — Johnson  v,  V.  D.  Re- 
duction Co.,  164  P.  1119. 

(C)  Abatement    and    Injunction. 

<=»82  (OkL)  A  public  nuisance  may  be  abated 
by  a  civil  action  brought  by  the  state  on  the  re- 
lation of  the  county  attorney  of  the  county  in 
which  such  nuisance  exists.— Balch  v.  State,  164 
P.  776. 

OBJECTIONS. 

See  Appearance,  4=a24;  Criminal  Lew,  4=a 
1036-1038;  Judges,  «=351,  Justices  of  the 
Peace,  «s>60;  Parties,  «=975-83;  Pleading, 
<»s>40e,  418. 

OBSTRUCTING  JUSTICL 

4=311  (Okl.Cr.App.)  Information  in  prosecution 
under  Key.  Laws  1910,  §  2150,  for  interfering 
with  (jfficer,  held  not  to  state  an  offense  where 
it  only  charged  that  accused  advised  hotel 
keeper  not  to  permit  sheriff  to  seize  liquor 
therein.— Hawthorn  v.   State,  164   P.  134. 


OBSTRUCTIONS. 

See  Municipal  Corporations,  4s»691. 

OFFER. 

See  Sales,  <S=923. 

OFFER  OF  PROOF. 

Bee  Trial,  «=948. 

OFFICERS. 

See  Building  and  Loan  Associations,  ^923 ; 
CongtitutioneU  Law,  9=>58;  Corporations, 
«=»298-429;  Counties,  «=»49;  Detectives; 
Elections,  4=951 ;  Evidence,  4=^44 ;  Judges ; 
Justices  of  the  Peace;  Mandamus,  4=973--88; 
Municipal  Corporations,  4=»12»-191;  Ob- 
structing Justice;  Prohibition,  ^»tt;  Re- 
ceivers; Schools  and  School  Districts,  4=>53 ; 
Sheriffs  end  Constables;    States,  «=>46,  48. 

X.  APPOHfTMENT,    QUALIFIOATXOH. 
AND  TEmrRE. 

(A)   Oilloea,  and  Power  to  Appoint  to  and 
Remove   from   Ofllce. 

®» 1  (Or.)  A  teacher  permanently  employed  un- 
der Laws  1913,  p.  70,  §  4,  does  not  hold  an  of- 
fice, since  the  statute  refers  to  it  as  an  employ- 
ment, and  Const,  art.  15,  g  2,  prohibits  the  Leg- 
islature from  creating  any  office  the  tenure  of 
which  shall  be  longer  than  four  years.— Alexan- 
der V.  School  Dist.  No.  1  in  Multnomah  County. 
164  P.  711. 


(C)  BllwtblUtT    and    OaalMoatlon. 

iS=>l9  (CaLApp.)  Const,  art.  4,  {  19,  though  it 
employs  the  words  "who  shall  be  elected,"  does 
not  have  a  wholly  prospective  effect  as  to  the 
time  of  election  of  the  assemblymen,  since  the 
word  "shall" -neither  legally  nor  grammatically 
denotes  mere  futurity,  but  conveys  the  idea  ot 
obligation.— Chenoweth  v.  Chambers,  164  P.  42& 
Const,  art.  4,  {  l9,  prohibiting  dual  incum- 
bency of  assemblyman  during  term  for  which  "he 
shall  have  been  elected,"  does  not  by  use  of  the 
quoted  words  limit  its  provisions  to  assembly- 
men elected  after  enactment  of  such  provision. 
-Id. 

4=930  (Cal.App.)  Assemblyman  elected  for  term 
January,  1915,  to  January,  1917,  could  not  by 
resigning  evade  Const  art.  4,  g  19,  effective 
December  21,  1916,  prohibiting  legislators  from 
accepting  other  office  during  term  for  which 
elected.— Chenoweth  v.  Chambers.  164  P.  428. 

OPEN  ACCOUNTS. 

See  Account,  Action  on. 

OPENING. 

See  Judgment,  «=>1S9^174,  400. 

OPINION  EVIDENCE. 

See  Evidence,  «s»471-568. 

OPTIONS. 

See  Vendor  and  Purchaser,  4=>1S> 


See  Motions; 


ORDERS. 

New  Trial,  4s»163. 


ORDINANCES. 

See  Municipal  Corporations,  4=>111. 

OUTSTANDING  TITLE. 

See  Tenancy  in  Common,  4=9l9. 

PARENT  AND  CHILD. 

See  Adoption,  4=97 ;  Bastards ;  Divorce,  4=9 
307,  308;  Guardian  and  Ward;  Habeas  Cor- 
pus, 4=»99,  102;   Infants. 

PARI  MATERIA. 

See  Statutes,  4=>224. 

PAROL  CONTRACTS. 

See  Assignments,  4=934. 

PAROL  EVIDENCE. 

See  Evidence,  4=9384-^60. 

PAROL  TRUSTS. 

See  Trusts,  4=9l7,  la 

PARTICULARS,  BILL  OF. 

See  Pleading,  4=>314,  385. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

(B)  Joinder. 

®=»I8  (Ariz.)  Ordinarily,'  parties  interested  in 
the  decision  of  the  cause  must  be  before  the 
court  as  plaintiffs  or  defendants.— Howard  V. 
Luke,  164  P.  439. 
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n.  DEFENSAirrs. 

(B)  Joinder. 

4s>27  (Ariz.)  Oue  claiming  damages  in  tort 
may  join  in  the  action  all  or  any  number  of  th« 
tort-feasors  as  defendants.— Lally  v.  Cash,  164 
P.  443. 

4=>29  (Ariz.)  Ordinarily,  parties  interested  in 
the  decision  of  the  cause  must  be  before  the 
court  as  plaintiffs  or  defendants.— Howard  v. 
Luke,  164  P.  439. 

V.  DEFECTS,  OBJECTIONS,  AND 

AMENDMENT. 

4=975(2)  (Ariz.)  A  defect  of  parties  may  be 
waived  by  proceeding  to  trial  without  objection, 
unless  the  omitted  party  is  indispen.sable  to  a 
conclusive  determination  of  the  conti^oversy. — 
Howard  v.  Luke,  164  P.  439. 
4=s>75(3)  (Wyo.)  Where  objection  to  defect  of 
parties  plaintiff  is  not  made  until  filing  of  motion 
to  set  aside  judgment,  the  error,  if  any,  is  waiv- 
ed.—Garber  v.  Spray,  164  P.  840. 
€=>75(5)  (Or.)  Where  a  complaint  stated  a 
cause  of  action  for  deceit,  but  did  not  state  that 
contract  vas  made  by  or  through  an  agent, 
or  thut  representations  were  made  to  an  agent 
of  plaintiff,  defense  that  defendant  dealt  with 
another  person  as  principal,  and  that  l>laintiff 
had  no  capacity  to  sue  as  undisclosed  principal, 
was  not  a  plea  in  abatement. — Orowder  v.  Yovo- 
I        vich,  164  P.  576. 

«=383  (Utah)  That  in  materialman's  action  to 
enforce  preferential  right  against  contract  price 
other  materialmen  and  laborers  were  not  in 
court  held  not  objection  of  which  contractor's 
trustee  in  bankruptcy  could  avail  himself.— Jo- 
seph Nelson  Supply  Co.  t.  Leary,  164  P.  1047. 

PARTITION. 

n.   ACTIONS    FOB    FABTXTION. 
(A)   RiKht  of  Aetiou  and  Defenses. 

«=>I7(2)  (Wash.)  Under  Rem.  Code  1916,  { 
844,  the  court  in  partition  suit  not  only  has 
power,  but  is  required,  to  determine  title,  when 
pat  in   issue.— Womach   v.   Sandygren,  l64  P. 

(B)  Proceeding*    and   Relief. 

4=>88  (Wash.)  One  who  purchased  interest  in 
intestate's  estate  of  one  of  heirs  is  in  partition 
properly  charged  with  amount  of  mortgage 
which  heir,  for  his  own  benefit  placed  on  land 
standing  in  his  name,  but  on  resulting  trust  in 
favor  of  inteetate.^Womiich  v,  Sandygren,  164 
P.  600. 

PARTNERSHIP. 

See  Judgment,  4=»642. 

i.  THE  BEI.ATION. 

(C)   Bvidenee. 

®=>S5  (Ariz.)  Evidence  held  wholly  insufficient 
to  establish  a  partnership  between  defendants. — 
Roues  V.  Racket  Store,  164  P.  1182. 

IV.  BIGHTS  AND  I<IABII,ITIES  AS 
TO   THIBD  FEBSONS. 

(D)    Action*  by  or  Aarnlnst  Firm*  or  Part- 


«S=»219(3)  (Nev.)  Under  Rev.  Laws,  §!  5239. 
524*)  (Joint  Debtors  Acts),  in  an  action  against 
.'d  partners,  the  court  did  not  exceed  its 
diction  by  rendering  judgment  against  one 
o.  them.— Conway  t.  District  Court  of  Eighth 
Judicial  Dist  of  Nevada  in  and  for  Lyon  Coun- 
ty. 164  P.  1009. 

Vn.  DISSOLVriON,  SETTLEMENT, 
AND  AOOOVNTIiro. 

(D)  Action*  for  Dlaaolntlon  and  Acconnt- 
Inv. 

4=3327(6)  (Kan.)  In  a  suit  for  a  partnership 
accounting,  held  that  tbere  was  no  variance  be- 


tween petition  and  evidence  changing  the  cause 
of  action  to  one  to  recover  damages  for  defend- 
ant's failure  to  carry  out  the  terms  of  a  settle- 
ment.—Scott  V.  Shewell,  164  P.  1061. 

^»344  (Okl.)  In  suit  to  estalilish  partnership 
interest,  where  court  found  that  a  plaintiff  had 
a  one-half  partnership  interest,  and  where  part- 
ners retained  only  three-eightlis  interest,  con- 
clusion that  plaintiff  was  estopped  to  dalm 
more  than  an  undivided  one-half  of  an  undivid- 
ed tbree^ghtbs  interest  was  not  erroneous.t— 
Rogers  y.  Ralston,  164  P.  980. 

PART  PAYMENT. 

See  Accord  and  Satisfaction,  <S=»H. 

PASSENGERS. 

See  Carriers,  «=>280-883. 

PATENTS. 

See  nines  and  Minerals,  4=>43. 

PAYMENT. 

See  Accord  and  Satisfaction:  BillB  and  Notes. 
€=>5.38 ;  Compromise  and  Settlement ;  Judg- 
ment, *=»878;  Municipal  Corporaticws,  ^=» 
925;  Sales,  iS=»202;  Subrogation;  Vendor 
and  Purchaser,  «=al87. 

I.  BEQUISITES  AND  SUFFIOEENOV. 

«::3t6(l)  (Cal.App.)  The  taking  of  a  promis- 
sory note  from  a  debtor  or  thiria  party  will  not 
extmguish  the  debt  and  create  a  new  obliga- 
tion, unless  received  under  an  express  agree- 
ment to  that  effect— Clark  v.  Berlin  Realty 
Co.,  164  P.'sSd.    ■ 

IV.  PI.EADINO.  EVIDENOE,  TBIAX, 
AMD  BEVIE\ir. 

^=>74(3)  (Cal.App.)  That  a  corporate  creditor 
received  a  note  of  the  corporation  and  marked 
other  notes  "paid"  does  not  conclusively  es- 
tablish a  payment,  so  as  to  free  from  liability 
a  stockholder  who  disposed  of  its  stock  before 
the  last  note  was.  taken.— Clark  v.  Berlin  Real- 
ty Cki.,  164  P.  833. 

PEDIGREE. 

See  Animals,  i8=»20%  ;   Fraud,  «=»27,  66. 

PENALTIES. 

See  Limitation  of  Actions,  4=»35;  Usury,  9=3 
138,  142;   Woods  and  Forests,  «=9ll. 

PENDENCY  OF  ACTION. 

See  Los  Penduis. 

PERJURY. 

See  Judgment,  9=»444. 

PERSONAL  INJURIES. 

See  Carriers,  «s>280-333;  Damages,  «s>131, 
132,  172  185,  216;  Death,  «=331;  Electric- 
ity, ig=»l9;    Highways,  «=>175-184;    Master 

'  and  Servont,  <S=»86-417;  Negligence;  Hail- 
roads,  <8=>276-337;  Street  Railroads,  «=» 
81-118;   Trial,  «=3l94,  260. 

PETITION. 

See  Appeal  and  Ertror,  <3=>362;  Pleading, 
4=954. 

PHYSICAL  EXAMINATION.  , 

See  Damages,  «=»20^fc,,iz-ed  bydOOglC 
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PHYSICIANS  AND  SURGEONS. 

See  Intoxicating  liquors,  ®s>15,  233;  Wit- 
nesses, 9=9209, 

9=>I4(2)  (Wash.)  Each  school  of  medicine  is 
entitled  to  practice  in  its  own  way,  and  because 
one  does  not  use  the  other's  methods  will  not 
constitute  malpractice.— Ennis  t.  Banks,  164 
P.  68. 

«=»I8(8)  (Waah.)  In  malpractice  suit  for  alleg- 
ed negligence  in  treating  injury  to  plaintiff  s 
wrist,  where  doctors  of  equal  slsill,  being  in  no 
way  discredited,  disagreed  as  to  advisability  of 
operation  not  performed  by  defendant,  held, 
that  plaintiff  cannot  recover. — Dishman  v. 
Northern  Pac.  Beneficial  Ass'n,  164  P.  943. 
9=>I8(9)  (Wash.)  In  action  for  malpractice, 
where  death  might  have  resulted  either  from  the 
malpractice  alleged  or  from  the  disease  itself, 
or  from  removing  the  patient,  the  question  of 
cause  of  death  was  for  the  jury.— Ekinis  v. 
Banlss,  164  P.  58. 

The  question  of  'whether  a  physician  was 
guilty  of  malpractice  in  changing  diet  of  a  ty- 
phoid patient  from  beef  broth  to  soft  toast  and 
poached  egg  was  for  the  jury. — Id. 
^=>I8(10)  (Wash.)  In  an  action  against  a  phy- 
sician for  malpractice  in  changing  diet  of  a  ty- 
phoid patient,  substance  of  proper  instruction 
covering  the  issues  given.- Ennis  v.  Banks,  164 
P.  58. 

PLATS. 

See  Costs,  4=s>178 ;  Dedication,  «=»19 ;  Deeds, 
<s»40. 

PLEA. 

See  Criminal  Law,  <»=3293,  294. 

PLEADING. 

See  Evidence,  «=920e. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics.  > 

For  review  of  rulings  rdating  to  pleadings,  see 
Appeal  and. Error. 

X.  FOBM  AND  AIXEOATIOIfS  IN 
GENERAIi. 

d=>36(3)  (Colo.)  Though  there  was  no  finding 
of  release  by  defendant  of  plaintiff  on  notes,  de- 
fendant cannot  question  such  fact,  htfving  ad- 
mitted it  by  answer. — Benford  v.  Yockey,  164  P. 
72.'>. 

n.  DECZJlLltATIOlf,   OOMPIJiINT,  PE* 
TITION.   OB  STATEBIENT. 

4^=>54  (CaLApp.)  In  an  action  by  creditor 
against  a  corporate  stockholder  to  bold  it  lia- 
ble for  corporate  debts,  where  there  were  sev- 
eral counts,  essential  allegations  showing  the 
stockholder's  liability  contained  in  one  count 
may  by  reference  be  incorporated  in  another. — 
Clark  V.  Berlin  Realty  Co.,  164  P.  333. 

nx.  PX.EA  OB  ANSWEB,  OBOSS-COM. 

PLAINT.  AND  AFFIDAVIT* 

OF  DEFENSE. 

(O)   TMtTCrBe*  or  Denials  and  Adaalsslonai 

.  «=>I2S  (Cal.App.)  That  the  employers  furnish- 
ed the  rope  by  wliicb  the  employ^  was  injured 
is  admitted  by  their  answer,  denying  only  that 
they  negligently  furnished  it.— Gideon  v.  How- 
ard, 164  P.  11. 

and  Cra*a-Com< 


(B)   Set-OS,  Connterclatm, 
plaint. 

€=9 1 42  (Cal.)  An  averment  in  counterclaim  that 
milk  was  furnished  within  two  years  last  past 
held  sufficient  to  support  findings  and  judgment, 
against  objection  that  counterclaim  was  not  ex- 
isting at  commencement  of  action,  as  required 
by  Code  Civ.  Proc.   g  438,  subd.  2,  in  absence 


of  demurrer  to  counterclaim  or  objection  to  evi- 
dence.^Del  Monte  Ranch  Itaiiry  v.  Bernardo, 
164  P.  628. 

IV.  BEPLICATION  OB  BEPLT  AND 
BUBSEQITENT  PI^ADINOS. 

e=>l77  (Or.)  Plaintiff's  reply  to  defendant's  al- 
legation of  foreign  incorporation  in  action  for 
employe's  injury  held  not  to  admit  its  nonresi- 
dtnce.— Hamilton  v.  North  Pac.  S.  S.  Co.,  164 
P.  679. 

«=9l80(2)  (Or.)  A  plaintiff  cannot  allege  that 
he  has  fully  complied  with  a  contract  and  later 
shift  bis  ground  by  replying  that  omissions 
charged  in  defendant's  answer  were  waived. — 
Waller  v.  City  of  New  York  Ins.  Co.,  164  P. 
959. 

9s>l80(2)  (Wash.)  Where  the  complaint  was 
based  on  breech  of  alleged  written  contract  of 
lease,  a  reply,  stating  that  the  written  contract 
had  been  abrogated  and  an  oral  one  entered  in- 
to, was  a  departure. — Perlus  v.  Market  Inv.  Co., 
164  P.  66. 

Where  the  complaint  set  up  breach  of  alleged 
written  lease  and  payment  of  money  under  the 
lease,  seeking  return  of  such  money  paid,  a  re- 
ply, showing  abrogation  of  the  lease  and  settle- 
ment of  the  <daims  of  the  parties,  was  a  depart- 
ure.—Id. 

<8=9l82  (Idaho)  Under  Rev.  Codes,  %  4201,  fail- 
ure to  deny  written  instrument  contained  in 
answer  admits  its  genuineness  and  due  execu- 
tion, but  plaintiff  is  not  thereby  precluded  from 
taking  any  position  in  avoidance  of  the  contract 
not  inconsistent  with  such  admission. — Austin 
V.  Brown  Bros.  Co.,  164  P.  90, 

'   V.  DEMUBBEB  OB  EXCEPTION. 

€=9195  (Kan.)  In  action  on  note,  answer  of 
defendant  indorsers  held,  as  against  a  demur- 
rer, to  sufficiently  plead  a  set-oCF  based  upon 
alleged  fraud  practiced  upon  them  by  plaintiff 
holder  and  defendant  maker  of  the  note. — Blair 

V.  McQuary,  164  P.  262. 

4=3214(1)  (Colo.)  Demurrer  to  a  bill  admits  its 
allegations.- Mihoover  v.  Walker,  164  P.  504. 

VI.  AMENDED  AND  SUPPLEMENTAl' 
PLEADINGS  AND  BEPLEAOEB. 

«=>236(1)  (Wash.)  Where  the  plaintiff  sought 
to  amend  his  reply,  after  his  third  amended 
complaint,  and  after  having  set  up  in  his  reply 
inconsistent  causes  of  action,  it  was  not  an 
abuse  of  discretion  to  refuse  the  amendment. — 
Perlus  V.  Market  Inv.  Co.,  164  P.  66. 
«s»236(3)  (Kao.)  After  a  case  has  been  called 
for  trial,  it  is  within  trial  court's  discretion  to 
refuse  permission  to  amend  pleadings  so  as-  to 
present  new  issues. — Long  v.  Kansas  City,  M. 
&  O.  B.  Co.,  164  P.  175. 

9=s>238(4)  (Idaho)  An  application  to  amend  a 
complaint  while  a  motion  tor  nonsuit  is  pending 
is  addressed  to  the  discretion  of  the  trial  court. 
—The  Mode  v.  Myers,  164  P.  91. 
«=>245(3)  (Kan.)  Under  Civ.  Code,  i  140  (Gen. 
St.  1915,  i  7032),  granting  permission  to  amend 
petition  during  trial  by  interlineation  increas- 
ing sum  sued  for  where  defendant  objected,  but 
requested  no  delay,  and  proceeded  with,  trial, 
there  was  no  error. — Ring  v.  Phoenix  Assur. 
Co.,  Limited,  of  London,  164  P.  303. 
€=>246(1)  (Wash.)  Allowfbg  amendment  of 
complaint  is  not  error,  although  there  are  state- 
ments in  amended  complaint  inconsistent  with 
statements  in  original,  where  the  object  sought 
is  the  same.— Bradbury  v.  Nethercutt,  164  P. 
194. 

9=>26l  (Or.)  Where  oritdnal  answer  set'  up 
defense  of  violation  of  Bulk  Sales  Law,  the 
court  had  no  power  under  L.  O.  L.  i  102,  to  al- 
low defendant  to  file  an  amended  answer  after 
trial  allejing  actual  fraud  in  the  transfer ;  that 
being  a  material  alteration. — Golden  Rod  Milling  . 
Co.   v.  Connell,  164  P.  588. 
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*»264  (Cal.)  That  defendant's  original  answer 
admitted  makinK  certain  representations  regard- 
ing gnufis  sold  is  immaterial  where  the  amended 
onswer  asserted  its  purpose  of  standing  upon  a 
sub^qucnt  written  contract— Remsl)erg  t.  Hade- 
ney  Mfe.  Co.,  164  P.  792. 

VH.   SIONATUItE  AHD  VEBIFICA- 

Tioir. 

9=>29l(2)  (Idalu))  Wlbere  plaintiff  waives  right 
to  attack  genuineness  of  'written  instniment 
pleaded  in  answer  by  failing  to  file  affidavit, 
as  required  by  Eev.  Codes,  g  4201,  his  waiver 
does  not  amount  to  admitting  its  validity,  and 
he  might  show  that  instrument,  irrespective  of 
due  execution  and  genuineness,  is  void. — Pet- 
tengill  V.  Blackman,  164  P.  358. 

IX.  BII.X.  OF  PABTIC1TI.ABS  AND 
COPT  OF  ACCOUNT. 

€=3314  (Or.)  Under  Oregon  law,  a  bill  of  par- 
ticulars is  demandable  only  under  provisions  of 
L.  O.  li.  §  84,  and,  unless  complaint  alleges  ac- 
count, a  bill  of  particulars  is  not  demandable 
under  the  section. — Hayden  v.  City  of  Astoria, 
164  P.  729. 

<S:s>330  (Wash.)  Under  Bern:.  Code  1915,  S  284, 
where  account  furnished  by  defendant  was  not 
as  particular  as  demanded  by  counsel  for  plain- 
tiffs, hut  was  account  whidi,  in  connection  witli 
plendings,  fully  informed  plaintiff  of  every  fact 
demanded  to  be  furnished,  trial  court  properly 
overruled  objections  to  d^endant's  evidence  that 
account  was  defective. — Carstcns  v.  Nut  House, 
164  P.  770. 

XI.   MOTIONS. 

«=>367(2)  (Kan.)  Where  the  only  purpose  of  a 
motion  to  make  the  petition  more  definite  and 
certain  is  to  require  plaintiff  to  plead  his  evi- 
dence, it  should  be  overruled. — Scott  v.  Shewell, 
164  P.  1061. 

<8=»367(2)  (OH.)  Rev.  Laws  1910,  |  4770,  au- 
thorizing the  court  to  require  a  petition  so  In- 
definite that  the  precise  nature  of  the  charge  is 
not  apparent  to  be  amended,  applies  only  to  peti- 
tions stating  a  good  cause  of  action  and  to  de- 
fects on  its  face,  and  not  to  omitted  matters 
which  would  give  opposite  party  an  opportunity 
to  demur.— Liston  v.  Nail,  164  P.  467. 
€=>367(6)  (Okl.)  Failure  to  act  upon  a  motion 
to  make  the  petition  more  definite  and  certain 
would  itself  have  constituted  an  abandonment 
and  waiver  thereof.— Arnold  v.  Burks,  164  P. 
970. 

Xn.  ISSUES,  FBOOF.  AND  TABIANCE. 

$s>376  (Utah)  Evidence  that  stock  sold  was 
not  treasury  stock  nor  nonassessable  as  repre- 
sented, was  properly  excluded,  where  admitted 
by  pleadings.— Smith  v.  Gilbert,  164  P.  1026. 
<S=>385  (Or.)  When  bill  of  particulars  is  fur- 
nished as  required  by  statute  or  by  order  of 
court  of  couir>etent  jurisdiction,  party  furnishing 
it  is  confined  in  proof  to  items  alleged  therein, 
tliough  he  may  offer  proof  of  value  of  items  alons 
other  lines. — Hayden  v.  City  of  Astoria,  164  P. 
729. 

In  action  against  city  by  contractors  to  erect 
dam  to  recover  cost  of  extra  work,  whore  con- 
tractors furnished  account  on  demand  of  city, 
action  not  being  on  -account,  so  that  bill  of  par- 
ticulars was  not  demnndable  under  L.  O.  L.  J 
84,  accoimt  furnished  could  not  be  used  to  shut 
out  testimony  otherwise  competent  in  al>sencc 
of  showing  city  had  been  misled.— Id. 

Xm.  DEFECTS    AND    OBJECTIONS. 

WAIVEB.  AND  AIDEB  BT  VBB- 

OICT  OB  JUDGMENT. 

9=»403(1)  (Or.)  Answer  in  action  for  servant's 
injury  held  to  sufficiently  allege  nonresidence 
of  defendant  corporation  at  time  cause  of  ac- 
tion arose  when  aided  by  allegations  of  com- 
plaint.—Hamilton  r.  North  Pac.  S.  H.  Ck>.,  164 
P.  679. 


«=>409(4)  (Colo.)  A  matter  not  put  In  issue  by 
pleadings  held  not  treated  at  trial  as  in  issue, 
where  the  only  evidence  bearing  thereon  was 
evidently  offer^  on  another  question. — ^National 
Surety  Go.  v.  Queen  City  Lend  &  Mortgage  Co., 
164  P.  722. 

<3=»4I8(1)  (Okl.)  Where  pleader  takes  leave  to 
plead  over,  error  in  order  sustaining  the  demur- 
rer is  waived,  but  where  pleader  Is  allowed  to 
withdraw  amendment  and  to  stand  upon  plead- 
ing to  which  demurrer  hag  been  sustained  and 
to  appeal,  he  does  not  waive  error  therein. — 
Winters  v.  Oklahoma  Portland  Cement  Co.,  164 
P.  965. 

®=>432  (Idaho)  A  defective  allegation  of  a  good 
cause  of  action,  in  the  absence  of  a  demurrer,  is 
cured  by  a  verdict  and  'judgment.— The  Mode  v. 
Myers,  164  P.  91. 

PLEDGES. 

See  Corporations,  9=>123. 


See  Insarance. 


POLICY. 


POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possessicm;  Forcible  Entry  and 
Detainer,  <S=>9;  Landlord  and  Tenant,  «S9 
291;  I^arceny,  <S=>64,  77;  Vendor  and  Pur- 
chaser, «=9299. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS. 

See  Oonrts,  €=391,  97. 

PREFERENCES. 

See  Bankruptcy,  «=9l8&-215;  Corporations, 
<S=»544,  545. 

PRELIMINARY  EVIDENCE. 

See  Evidence,  «=3l82, 186. 

PRESCRIPTION. 

See  Adverse  Possession ;  Limitation  of  AtHoiDn, 

PRESENTATION. 

See  Executors  and  Administrators,  €=»226. 

PRESUMPTIONS. 

See  Appeal  and  Error,  «=>907-934;  Criminal 
Law,  «=»1144,  1163 ;  Death,  «=>2;  Evidence, 
«=l53-76. 

PRINCIPAL  AND  AGENT. 

See  Attorney  ■  and  Client ;  Brokers ;  Insurance, 
<8=s>73-112,  378;    Mechanics'  Ijens,  «=372. 

I.  THE  BEI.ATION. 

(A)   Creation   and  Hztstcnoe. 

©=323(1)  (Wash.)  In  action  by  deal^s  in  pea- 
nuts against  company  dealing  in  peanuts,  on 
assigned  claim  for  price  of  nuts  sold,  wherein 
defendant  company  claimed  commissions  due 
it  in  excess  of  amount  it  owed,  evidence  heU  suf- 
ficient to  support  conclusion  that  defendant  com- 
pany was  at  all  times  acting  for  plaintiJSs'  pre- 
decessor in  selling  peanuts.— Carateu  t.  Kut 
House,  164  P.  770. 
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n.  MVTVAX.  BIGHTS.  DUTTES,  AND 
MABTT.rriES. 

(B)  CoBipensatlon  and  I<iea  of  Aseat. 

G=38l(l)  (Wash.)  Company  which  sold  peanuts 
throu!;h  another  company  acting  as  broker,  and 
assignees  of  selling  company  against  broker  com- 
pany's claim  for  commissions  coald  not  avail 
themselves  of  fact  that  broker  company  made 
sales  in  its  own  name. — Carstens  v.  Nut  House, 
104  P.  770. 

«=s>8l(2)  (Wash.)  In  action  for  price  of  peanuts 
b.v  assignees  of  company  against  another  com- 
pany which  sought  to  offset  commissions  for  ef- 
fecting sales  for  first  company,  where  evidence 
■warranted  conclusion  that  first  company  failed  to 
consummate  sales  made  for  it  for  reasons  apart 
from  want  of  financial  ability  of  purchasers,  de- 
fendant company  was  not  called  upon  to  prove 
financial  responsibility  of  purchaaers. — Caistens 
V.  Nut  House,  104  P.  770. 

in.  BIGHTS  Ain>  UABII.ITII!B  AS  TO 
THIBD  PEBSOirs. 


clpal  is  disputable.— Palo  Alto  Mut  Building 
&  Loan  Ass^n  v.  First  Nat.  Bank.  104  P.  1124. 

(F>  Aetlon*. 

€=bI89(4)  (Kan.)  The  usual  form  of  averment 
that  the  contract  sued  on  was  made  by  "defend- 
ant's duly  authorized  agent,"  or  words  of  like 
import,  is  sufficient  to  sustain  evidence  of  any 
appropriate  manner  of  authorization  short  of 
estoppel.— McAdow  v.  Kansas  City  Western  Ry. 
Co.,  164  P.  177. 

«=>I94(2)  (Kan.)  In  action  by  railroad  employ* 
on  a  contract  for  half  wages  during  disability, 
evidence  held  to  justify  instruction  as  to  when 
act  is  within  apparent  scope  of  agent's  author- 
ity.—McAdow  r.  Kansas  City  Western  By,  Co., 
164  P.  177. 

PRINCIPAL  AND  SURETY. 

See  Bail ;    Guaranty ;    Municipal  Corporations, 
<8=>374;    Sheriffs  and  CJonstables,  «=»157. 

I.  CBEATION  AND  EXISTEHOE  OF 
BEI.ATIOir. 


(A)  Between  Indt-vldnala. 


(A)  Fo-wem  of  Aseat. 

«=s>l03(7)  (OaLApp.)  In   absence  of  authority, 

express  or  implied^  an  agent  cannot  transfer  his  .^^.gg  (Tjvash.)  That  a  surety  company  execttt- 
pnncipal's  propert;^  and  such  authority  wiU  j^  ^ond  to  purchaser  of  uncompleted  building 
not  be  presum^.— Palo  Alto  Mut  Building  &  fo^  jjg  completion  was  uninformed  that  consid- 
Loan  Ass  n  v.  First  Aat.  BanK,  104  f.  11^4.  ,  eration  was  to  be  partly  in  other  property  did 
<g=>l  19(1)  (Utah)  In  order  that  one  may  recov-  not  release  it  from  liability,  where  company  re- 
er  a  deposit  in  a  bank  made  by  the  agent  of  the  I  tained  no  interest  in  price.— Osborne  v.  Chicago 


owner,  on  the  ground  that  it  was  to  be  held 
pending  a  settlement  of  nnlitigated  claims,  he 
must  prove  that  the  agent  had  authoritv  to 
make  the  deposit  for  that  purpose.— McQuire 
v.  State  Bank  of  Tremonton,  104  P.  494. 
9=3)21  (CaI.App.)  In  action  for  purchase  price 
of  goods  sold  to  one  person  who  assumed  to 
act  for  others,  it  was  proper  to  exclude  testi- 
mony of  such  person  as  to  the  extent  of  his  au- 
thority for  others^ — Colquhonn  v.  Fursman,  164 
P.  10. 

(B)  VndlaeloBed  AseneT' 

«=9 143(3)  (Or.)  The  rule  that  an  undisclosed 
principal  may  sue  upon  a  contract  made  by  his 
agent  does  not  apply  to  a  case  where  an  alleged 
agent  made  affidavit  that  he  was  owner  of  per- 
sonal property  exchanged  for  real  estate,  and 
gave  a  note  in  his  own  name,  and  in  every  way 
acted  as  principal  in  transaction. — Crowder  v. 
Yovovich,  164  P.  576. 

€=>I43(.3)  (Wash.)  A  warranty  on  which  sale  is 
made  to  one  in  fact  acting  as  agent  inn  res  to 
the  benefit  of  the  undisclosed  principal. — Pacific 
Power  &  Light  Co.  v.  White,  164  P.  602. 

(O  VnaatlkortBed  and  'Wronstal  Aeta. 

4=9(48(4)  (CaLApp.)  Where  a  party  freely  con- 
tracts with  an  agent  knowing  limit  of  his  au- 
thority, he  cannot  thereafter  assert  that  he  was 
misled  into  believing  the  agent  had  greater  au- 
thority.— Tockstein  v.  Pacific  Kissel  B^ar 
Branch,  164  P.  906. 

(D)  RatlflcatloB. 

€=3163(3)  (Kan.)  If  defendant  railroad's  super- 
intendent had  no  authority  to  bind  it  by  con- 
tract that  employ*  should  receive  half  wages 
during  disability  from  service  accidents,  his 
statements,  made  long  afterward,  would  not 
amount  to  a  ratification.— McAdow  v.  Kansas 
City  Western  By.  Co.,  164  P.  177. 
«=3l70(2)  (Cal.App.)  Unauthorized  acceptance 
by  agent  for  owner  of  order  drawn  by  principal 
contractor  in  favor  of  subcontractor  was  ratified 
where  owner  was  advised  of  agent's  action  and 
accepted  it  thinking  it  all  right.— Suhr  t.  Met- 
calfe, 164  P.  407. 

(B)  notice  to  Aseat. 

4s>l77(l)  (CaLApp.)  Any  presumption  that 
agent  will  communicate  knowledge  to  his  prin- 


Bonding  &  Surety  Co.,  164  P.  742. 

n.  N ATITBE  ARB  BXTENT  OF  IJA^ 
BIUTT  OF   SITBETT. 

(S=»66(l)  (Wash.)  Where  surety  bond  covered 
operation  of  automobile  within  limits  of  city, 
surety  was  not  liable  for  accident  occurring 
upon  county  highway  not  within  corporate  lim- 
its of  such  city.— Bogdan  v.  Pappas,  164  P. 
208. 

m.  DISOHABOE  OF  SUKK'l'Y. 

«=»I04(4)  (Wasb^)  Plaintiff,  who  deposited 
bonds  as  security  for  the  note  of  another  and 
took  back  as  indemnity  a  note  of  the  pledgee, 
is  not  subject  to  the  doctrine  of  secured  or  pro- 
tected sureties,  where  the  note  was  absolutely 
worthless.- Thompson  v.  Metropolitan  Bldg. 
Co.,  164  P.  222. 

d=>l09  (Wash.)  Where  a  bondholder  pledged 
bonds  as  security  for  a  note  of  another  person, 
he  was  a  surety,  and,  when  the  pledgee  con- 
sented to  acceiit  in  lieu  of  the  note  certain 
bonds  constituting  a  change  in  the  primary 
contract,  the  surety  was  released.— Thompson 
V.  Metropolitan  Bldg.  Co.,  164  P.  222. 

Where  plaintiff  deposited  stock  to  secure  an- 
other's note,  and  the  pledgee  thereafter  sur- 
rendered die  note  and  accepted  bonds  issued  un- 
der a  composition  agreement,  plaintiff  held  not 
entitled  to  defend  its  refusal  to  return  the 
stock  on  the  ground  that  the  compositicHi  agree- 
ment was  void.— Id. 

$=>i25  (Okl.)  General  liability  of  surety  is  not 
conditioned  on  the  diligence  by  the  holder  of  the 
obligation  to  collect  of  the  principal,  and  the 
negligence  of  the  holder  is  no  defense  to  the 
surety.— Union  Mut  Ins.  Oo,  v.  Page,  164  P. 
116. 

«=>I26(3)  (Okl.)  Term  "require,"  as  used  in 
Rev.  Laws  1910,  {  1068,  permitting  surety  to 
require  creditor  to  proceed  against  principal, 
means  to  demand;  to  insist  upon;  to  claim  ae 
by  right  So  that  surety's  request  or  suggestion 
is  insufficient.— Union  Mut  Ins.  Co.  ▼.  Page, 
104  P.  116. 

Failure  of  payee  of  note  to  sue  principal  np- 
on  surety's  oral  request  to  creditor's  attorney, 
etc.,  without  any  showing  that  attorney  was  au- 
thorized by  creditor  to  take  legal  proceedings, 
or  that  request  was  communicated  to  creditor 
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would  not  release  sarety,  though  principal,  then 
solvent,  afterwards  became  insolvent. — Id. 
4=>128(1)  (Wash J  Mere  silence  of  surety, 
when  informed  of  a  modification  of  the  con- 
tract, does  not  imply  assent,  and  to  bind  him 
to  the  new  undertaking  it  is  not  sufficient  that 
}ie  passively  acquiesce ;  he  must  actively  con- 
sent—Thompson V.  Metropolitan  BIdg.  Co.,  164 
P.  222. 

PRIORITIES. 

See  Chattel  Mortgages,  «=9l36-160;  Mort- 
gages, «=>151-186;  Waters  and  Water 
Courses,  0=»14O. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  <8=>209-219. 

PROBATE. 

See  Wills,  <S=»211-«K). 

PROCEEDING  QUASI  IN  REM. 

See  Corporations,  ^=»691. 

PROCESS. 

See  Api>earance,  ®=>24 ;  Corporations,  4=366S ; 
Infants,  €=989;  Judgment  ^=3l7;  Justices 
of  the  Peace,  <S=»82. 

PROFITS. 

See  Damages,  €=»37. 

PROHIBITION. 

See  Intoxicating  Liquors. 

I.    NATURE   AND   OROUNSS. 

4=93(1)  (Mont.)  Writ  of  prohibition  arreats 
proceedings  of  a  judicial  character  only  when  a 
plain,  speedy,  and  adequate  remedy  does  not  ex- 
ist—State V.  District  Court  of  Fifteenth  Judi- 
cial Dist  in  and  for  Musselshell  County,  164 
P.  546. 

Where  a  third  party  claiming  attached  prop- 
erty sold  before  judgment  had  an  action  in  claim 
and  delivery  in  conversion  or  by  intervention  in 
original  action,  prohibition  will  not  lie. — Id. 
«=>3(3)  (Wash.)  Where  trial  court  has  jurisdic- 
tion in  unlawful  detainer,  the  Supreme  Court 
will  not  issue  a  writ  to  prohibit  entry  of  judg- 
ment; there  being  a  complete  remedy  by  ap- 
peal.— State  v.  Superior  Court  for  Spokane 
County,  164  P.  63. 

€s»4  (Mont)  The  writ  of  i>rohibition  is  an  ex- 
traord^nnry  judicial  writ  issued  only  in  the 
sound  legal  discretion  of  the  court. — State  v. 
District  Court  of  Fifteenth  Judicial  Dist.  in  and 
for  Musselshell  County,  164  P.  546. 
#=>S(2)  (Mont.)  That  court  ordered  sale  of  at- 
tached stock  of  liquors  before  judgment  as  pro- 
vided by  Rev.  Cooes,  §  6671,  held  no  abuse  of 
discretion  warranting  issuance  of  writ  of  pro- 
hibition.— State  v.  District  Court  of  Fifteenth 
Judicial  Dist.  in  and  for  Musselshell  County, 
164  P.  546. 

4=>6(1)  (Mont.)  Writ  of  prohibition  arresting 
proceedings  of  a  judicial  character  only  will  not 
lie  as  against  a  sierift's  acts. — State  v.  District 
Court  of  Fifteenth  Judicial  Dist.  in  and  for 
MusselsheU  County,  164  P.  646. 
«=>I3  (Cal.App.)  Where  court's  act,  j^rform- 
ance  of  which  is  sought  to  be  restrained  by 
writ  of  prohibition  has  been  done,  though  court 
acted  in  excess  of  its  jurisdiction,  alternative 
writ  will  not  be  made  peremptory.— Kaye  v. 
Superior  Court  of  Kern  County,  164  P.  912. 

II.  JintlSDICTION,    PBOOEEDINOS, 
AND  REUCEF. 

4B»27  (Mont)  The  applicant  for  a  writ  of  pro- 
hibition assumes  the  burden  of  showing  that  the 
°  lower  court  is  acting  without  jurisdiction  and 
that  no  adequate  remedy  at  law  exists.— State 


V.  District  Court  of  Fifteenth  Judicial  Diet  in 
and  for  MusselsheU  County,  164  P.  546. 
4=s>3l  (Cal.App.)  Where  record  on  petition  for 
writ  of  prohibition  presents  moot  question,  pro- 
ceeding will  be  dismissed  without  prejudice  to 
petitioners'  right  to  apply  for  such  other  and 
further  writ  as  they  may  deem  advigaWe.— Kaye 
V.  Superior  Court  of  Kern  County,  164  P.  912. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF  OF  LOSS. 

See  Insurance,  «=s>560-569. 


PROPERTY. 


See  Fixtures. 


PROSTITUTION. 

See  Lewdness. 

PROVISIONAL  REMEDIES. 

See  Appeal  and  Error,  9=9964. 

PROVISOS. 

See  Indictment  and  Information,  ^s>lll. 

PROXIMATE  CAUSE. 

See  Negligence,  «=956,  59. 

PUBLIC  DEBT. 

See  Countiei.  4=9l78 ;  Municipal  Corporationa, 
<S=9873-025 ;  Schools  and  School  District*. 
«=990,  97;  States,  <8=9ll9. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  «s»279-678. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  ^s»43 ;  ^Puation,  4=» 
177. 

n.  SITRVETAND  DISP08AI.  OF  I.ANDB 
OF   UNITED   STATES. 

(B)   Sckool   and   Unlveralty  I^anda. 

€=954(2)  (Kan.)  In  controversy  relating  to 
proprietorship-  of  island  school  land,  and  of 
alleged  accretions  to  the  fsland,  where  court  de- 
fined "island"  according  to  Laws  1913,  c.  295. 
§  9,  exclusive  of  its  invalid  part  as  to  accre- 
tions, held,  that  there  was  no  misconception  of 
law  on  part  of  court  in  stating  findings.— Cor- 
bett  V.  Cohen,  164  P.  264. 
€=954(5)  (Kan.)  In  settler's  proceeding  under 
Laws  1913,  c.  295.  to  acquire  title  to  island 
land  as  school  land,  where  his  survey  and  af- 
fidavit of  settlement  and  clerk's  notice  of  pro- 
ceeding described  land  other  than  that  settled  up- 
on, which  was  no  part  of  an  island,  it  justified 
a  dismissal. — Jensen  v.  Finnup,  164  P.  lOTl. 


(G)   Qraata 


to     State*     fop     Internal 
proTementa. 


€=964  (Idaho)  For  county  commissioners  to  ac- 
cept on  state's  behalf  grant  of  right  of  way  over 
public  domain  expressed  in  Rev.  St  U.  S.  { 
2477  (Comp.  St  1913,  {  4919),  it  must  conform 
to  Rev.  Codes,  i  910  et  seq.,  and  its  order  of 
record  declaring  certain  section  lines  to  be'  pub- 
lic highways,  is  not  substantial  compliance  with 
law.-r-Gooding  Highway  Dist.  of  Gooding  Coun- 
ty V.  Idaho  Irr.  Co.,  164  P.  99. 

(M)   Converaaoea.  Coatraota,  aad  Bxeaip- 
tlona. 

€=9 1 36  (Wash.)  Where  entry  men  on  desert  land 
instnllied  an  irrigation  pipe  line  and  gave  a 
chattel  mortgage  thereon,  mortgage  being  duly 
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filed,  mortgaeM  could  fbredoee  againat  defendant 
who  obtained  land  in  contest  of  entry.— Boeringa 
V.  Perry,  164  P.  773. 

nZ.   DISPOSAL  OF  I.Ain>B  OF  THS 
STATES. 

«Es>l65iA  [New  vol.  25  Key-No.  Series] 

(Okl.)  Under  Rev.  Laws  1910,  t  7187. 
relating  to  appeals  from  a  decision  of  commis- 
sioners of  the  land  office  to  district  conrt,  the 
written  notice  upon  comnrissiuners'  secretary 
may  be  sent  by  telegram,  where  actually  re- 
ceived within  time  fixSd.— Little  v.  Hallock, 
164  P.  963. 

Where  lessee  of  school  lands  indorses  his  ac- 
;cptance  of  an  appraisement  of  his  improve- 
ments, and  after  sale  the  value  thereof  is  de- 
posited with  commissioners,  and  the  lessee  Rur- 
renders  possession,  he  is  entitled  under  Rev. 
Laws  1910,  S  7153,  to  appraised  value,  and 
commissioners  cannot  <xeder  U  returned  to  irar^ 
chaser. — Id. 

PUBLIC  NUISANCE. 

See  Nuisance,  «=961-82. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street   Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USL 

See  Dedication. 

PUNISHMENT.      ' 

See  Contempt,  «=»81. 

PUNITIVE  DAMAGES. 

See  Damages,  «=989,  91. 

QUALIFICATIONS. 

See  Jndges,  «ss>51 ;  Officers,  «=>19,  30 ;  States, 
«=»48: 

QUASHING. 

See  Attachment.  <e=»230-2S0. 

QUIETING  TITLE. 

I.   RIGHT  OF  AOTIOKT  ANS  DEFENSES. 

®=s>7(2)  (CaLApp.)  Since  nlaintiS  could  show, 
in  foreclosure  action,  f&ifure  of  consideration 
for  which  a  mortgage  was  given,  be  ma^  main- 
tain an  action  to  remove  from  his  premises  the 
cloud  of  such  mortgage. — SbuU  v..  Crawford, 
164  P;  330. 

€=>I0(2J  (Idaho)  Where  judgment  debtor  caus- 
es realty  to  be  conveyed  by  his  vendor  directly 
to  third  person,  in  fraud  of  creditors,  and  judg- 
ment creditor  sells  it  as  property  of  judgment 
debtor,  holder  of  sheriff's  deed  may,  under  Rev. 
Codes,  S  4538,  maintain  action  as  owner  to  quiet 
title.— The  Mode  v.  Myer.j,  164  P.  91. 
4s»2l  (Idaho)  An  action  to  quiet  title  is  a 
proper  form  of  action  b^  the  receiver  of  an 
insolvent  bank  to  determine  defendants'  claims 
to  an  adverse  interest  in  realty  formerly  own- 
ed by  bank  and  mortgaged  by  it  to  secure  hold- 
er of  a  certificate  of  deposit. — Pettengill  v. 
Blackmail;  164  P.  858. 

Plaintiff,  in  suit  to  quiet  title,  has  the  right 
to  have  every,  adverse  interest  determined,  and 
may  require  any  one  claiming  an  adverse  in- 
terest to  come  in  and  set  up  nature  of  his  in- 
terest; and  interest  of  mortgagee  is  interest 
adverse  •  to  holder  of  legal  title.— Id. 


XZ.   FBOCEZ3>ZHQ8  AlfS  REUEF. 

®=>39  (N.MJ  In  a  suit  to  quiet  title  under  Code 
1015,  |g  4387,  4388,  neither  a  judgment  creditor 
nor  his  assignee  can  maintain  an  answer  or  coun- 
tei-clnim.— Security  Investment  &  Development 
Co.  V.  Capital  City  Bank,  164  P.  829. 
4=»44(3)  (Cal.App.)  In  an  action  to  quiet  title, 
evidence  held  sufficient  as  a  prima  facie  show- 
ing to  establish  plaintiff's  right  as  against  de- 
fendant to  a  decree  quieting  nis  title  to  the  lot 
described.— Redmond  v.  McLean,  164  P.  15. 
^s>44(5)  (Cal.App.)  Evidence  held  to  justify  a 
findingi  that  plaintiff  was  at  commencement  of 
trial  in  possessicm  of  lot  described  in  complaint, 
and  was  owner  thereof  and  entitled  to  a  decree 
quieting  his  title  thereto.— Redmond  v.  McLean. 
164  P.  15. 

€=»47®  (Cal.App.)  In  an  action  to  quiet  title, 
held,  that  a  finding  of  trial  court  purporting  to 
locate  lot  upon  ground  and  fix  its  dimensions 
should  be  disregarded  where  boundary  and  di- 
mensions were  not  in  issue,  and  the  part  of  de- 
cree based  thereon  should  be  stricken. — ^Redmond 
V.  McLean,  164  P.  15. 

QUI  FACIT  PER  ALIUM. 

See  Negligence,  4=>90. 

RAILROADS. 

See  Carriers,  ^=>318;    Bminent  Domain ;  Mas- 
ter and  Servant ;   Street  Railroads. 

X.  OPEBATION. 

(D)  iBjnrles  «o   lileeaaeea    or    Treapasaera 
la  Oeaeral. 

4s>276(l)  (Kan.)  A  railroad's  duty  to  a  tres- 
passer IS  merely  to  refrain  from  willfully  in- 
iuring  him.— Oarcia  v.  Atchison,  T.  &  S.  F. 
ly.  Co.,  164  P.  272. 

^=3280  (Kan.)  Where  boy  climbed  on  a  switch 
engine  and  his  presence  was  not  known  to  en- 
gineer and  engine  was  struck  by  freight  train 
and  boy  was  killed,  th^t  fireman  without  au- 
thority permitted  him  to  remain  on  engine  did 
not  show  railroad's  wanton  or  willful  negli- 
gence, rendering  it  liable  for  dama|;es  in  ac- 
tion by  his  parents.— Garcia  v.  Atchison,  T.  & 
S.  F.  By.  Co.,  164  P.  272. 

(P)  Aceldenta  at  Croaaiava. 

<8=»337(5)  (Kan.)  In  action  for  death  of  one 
killed  based  on  failure  to  sound  whistle  80 
rods  from  the  crossing,  where  it  appeared  that 
deceased  knew  that  train  was  approaching, 
failure  to  sound  the  whistle  would  not  create 
a  liability  when  not  the  proximate  cause  of 
death.— Williams  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  164  P.  260. 

(I)  rirca. 

9=>4S3  (Wash.)  Relative  to  liability  for  setting 
fires,  railroad  is  required  to  exercise,  not  highest,- 
but  only  reasonable  and  ordinary,  care  in  op- 
erating  locomotive. — BHremen's  Fund  Ins.  Co.  v. 
Oregon-Washington  R.  &  Nav.  Co.,  164  P.  765. 
€=>478(1)  (Utah)  Complaint,  in  action  against 
railroad  company  for  firing  plaintiff's  property, 
held  sufficient  to  state  cause  of  action. — Gleason 
V.  San  Pedro,  L.-A.  &  9.  L.  R.  Co.,  164  P.  484. 
«=>48l(l)  (Utah)  In  action  against  railroad 
company  for  firing  premises,  evidence  that 
sparks  and  cinders  were  found  as  far  distant 
from  the  right  of  way  as  the  property  fired  is 
inadmissible,  where  such  sparks  were  found 
some  time  after  the  occurrence.— Gleason  v.  San 
Pedro,  L.  A.&,S.U  R.  Co.,  164  P.  484. 
^=3484(1)  (Utah)  In  action  against  railroad 
company  for  negligently  firing  plaintiffs  prop- 
erty, evidence  held  sufficient  to  carry  case  to 
jury.— Gleason  v.  San  Pedro,  Lk  A.  &  S.  L.  B. 
Co.,  164  P.  484. 
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«=»484(1)  (Wash.)  Evidence  ad  to  a  fire  start- 
ing 140  feet  from  a  railroad  beinR  negligently 
set  from  a  locomotive  heJd  sufficient  to  go  to  the 
jury.— Firemen's  Fund  Ins.  Co.  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.,  164  P.  766. 
$=>484(3)  (Utah)  In  view  of  conflicting  evi- 
dence as  to  whether  fire  injuring  plaintiff's  prem- 
ises was  caused  by  a  railway  train,  no  witness 
having  seen  the  first  start,  the  question  was 
for  the  jury. — P.  A.  Sorensen  Co.  t.  Denver 
&  R.  G.  E.  Co.,  164  P.  1020. 
«=»484(4)  (Wash.)  Question  of  locomotive, 
claimed  to  have  set  fire,  being  equipped  with 
spark  arrester,  should  not  be  submitted  to  jury; 
all  evidence  agreeing  it  had  best-known  appliance 
on  market. — Foremen's  Fund  Ins.  Co.  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  164  P.  765. 

RAPE. 

See  Criminal  Law,  <3=»36e,  1168,  1170^;  In- 
dictment and  Information,  $=»111;  Witnesses, 


n.  PKOSECITTIOir  ANS  PTTiaSHMENT. 
(B)  Kviaenoe. 

$=>48(1)  (Cal.App.)  Permitting  prosecuting 
witness  in  a  prosecution  for  rape  to  testify  to 
statements  made  by  her  to  a  third  party  as  to 
treatment  she  had  suffered  was  reversible  error, 
where  her  story  was  close  to  the  border  line  of 
incredibility.— People  v.  Prietz,  164  P.  18. 
<8=s>5l(l)  (Kan.)  Evidence  held  snflBcie&t  to 
show  that  raj>e  was  committed.— State  v.  Mc- 
Lemore,  164  P.  161. 

(C)  Trial    and  Rerie'w. 

®s>59(20, 21)  (Kan.)  Where  evidence  to  prove 
offense  shows  completed  offense  at  certain  time 
and  place,  and  evidence  and  statements  of  coun- 
sel are  all  directed  to  that  time  and  place,  al- 
though there  is  incidental  evidence  that  accused 
attempted  an  assault  at  another  time  and  place, 
it  was  not  error  to  fail  to  instruct  as  to  assault 
with  intent  to  commit  rape.— State  ▼.  McLe- 
more,  164  P.  161. 

RATIFICATION. 

See  Brokers,    €=>41 ;     Corporations,   4=>426 ; 
Insurai 
iS=>163 
«=»22. 


Insurance,  ®=»&4-142;    Principal  and  Agent, 
«=>163,   170;     Reformation   of   Instruments, 


REAL  ACTIONS. 

See  Forcible  Entry  and  Detainer,  #=>9;  Parti- 
'tion. 

REAL  ESTATE. 

See  Venne^  «s»6. 

REASONABLE  DOUBT. 

See  Criminal  Law,  «=3661. 

REBUTTAL 

See  Witnesses,  <S=>aiSO. 

RECEIPTS. 

See  Payment,  «s»74. 

RECEIVERS. 

See  Mortgages,  «=>468,  473. 

X.  HATUBE  AND  GROUNDS  OF  BE- 
CEIVERSHIF. 

(A>  Ifatare  and   Subjeeta  of  Remedr* 

<&=»«  (Mont.)  Under  Rev.  Codes,  !  6698,  as  to 
appointment  of  receiver,  the  power  is  to  be  ex- 
ercised sparingly  and  with  unusual  caution, 
and  only  to  prevent  manifest  wrong  imminent- 


ly impending,  or  where  there  is  no  other  plain, 
speedy,  or  adequate  remedy. — Montana  Ranch- 
es Co.  V.  Dolan,  164  P.  306. 
$=s6  (Mont.)  The  appointment  of  a  receiver 
will  be  denied  when  tnp  applicant 'has  any  oth- 
er adequate  remedy.— Montana  Ranches  Co.  v. 
Dolan,  164  P.  306. 

Where  receiver  was  asked  for  farm  prop- 
erty and  crops,  if  the  property  was  not  dis- 
ixraed  of  before  the  crops  were  severed  from  the 
soil  and  became  personal  property,  claim  and 
delivery  would  be  a  plain,  speedy,  and  adequate 
remedy,  and  the  receiver  could  not  be  appoint- 
ed.—Id. 

$=38  (Mont)  An  application  for  appointment 
of  a  receiver  is  Lddressed  to  the  sound  legal 
discretion  of  the  trial  court. — Montana  Ranches 
Co.  V.  Dolan,  164  P.  306. 

n.  APPOIHTMENT.    QVALIFIOATIOM. 
AKD  TEimKB. 

9=s>32  (Mont.)  Since  the  remedy  by  receiver- 
ship is  an  extraordinary  one,  the  applicant  haa 
the  burden  of -presenting  facts  sufBcnent  to  dia- 
close  to  the  court  a  necessity  for  the  remedy.— 
Montana  Ranches  Co.  v.  Dolan.  164  P.  306. 

Appointment  of  receiver  will  not  be  made 
where  the  only  necessity  shown  was  that  there 
was  danger  that  the  crops  would  be  removed 
and  sold  to  innocent  purchasers  and  the  pro- 
ceeds converted ;  there  being  no  allegations 
that  defendant  threatened  or  intended  so  to 
act— Id. 

XV.  MANAOEansinr  and  dispoh. 

TXOK  OF  PBOPERTT. 

(D)   Sale    and    ConTeyanoe    or   BeAellTery 
of  Property. 

«=3l30  (on.)  In  view  of  Rev.  Laws  1910,  i 
4982,  court  of  equity  in  foreclosure  has  jurisdic- 
tion to  order  its  receiver  to  sell  property  before 
a  decree  determining  rights  of  parties,  when 
a  sale  wUl  benefit  all  parties  whose  rights  are 
involved. — Lawton  Mill  &  Elevator  Co.  v.  Farm- 
era'  &  Merchants'  Bank  of  CSncinnati,  Iowa, 
164  P.  670. 

In  foreclosure,  where  cause  was  at  issue 
and  a  foreclosure  might  be  obtained,  if  justi- 
fied, an  application  for  a  receiver's  sale  because 
of  deterioration  of  machinery  and  partial  cancel- 
lation of  insurance  was  insuffici^t  to  justify  an 
order  therefor. — Id. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  «=>673;   Trial,  «=»4& 


See  Bail 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Brror.  «=9S01-70S;  Oiattd 
Mortgages,  ®=>150;  Criminal  Law,  ®=>10S&- 
1120;  Evidence,  «=»43;  Judgment  «=>768; 
Mortgages,  ®=»176. 

«=s>9(l)  (Wash.)  Effect  of  the  Torrens  Act  is 
to  require  all  liens  affecting  real  estate  register^ 
ed  under  act,  to  he  recorded  with  registrar  of 
titles,  within  time  required  under  existing 
law8.^JcMullen  &  Co.  v.  Croft,  164  P.  93a 

RECRIMINATION. 

See  Divorce,  ®=>54. 

REDEMPTION. 

See  Mortgages,  $=3594-624. 

REDIRECT  EXAMINATION. 

See  Witnesses,  $=9287. 
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REFORMATION  OF  INSTRUMENTS. 

See  Alteration  of  Instruments;    Cancellation  of 
Instniments. 

I.  BIGHT  OF  ACTION  AlfS  DEFENSSa 

4=93  (Or.)  In  sbit  to  reform  an  insurance  pol- 
icy, waiver  of  the  conditions  of  the  policy  aa  to 
change  of  ownership  by  failure  of  the  company 
to  inquire  about  the  ownership  was  not  avail- 
able;  such  ground  of  recovery  being  available 
only  in  an  action  at  law  on  the  policy. — Board- 
man  T.  Insurance  Co.  of  State  of  Pennsylvania, 
164  P.  558. 

4=>I9(1)  (Ariz.)  A  deed  containing  a  plain  de- 
scription of  a  certain  40  acres  would  not  be 
reformed,  wtvcre  no  mistake  was  made  by  the 
scrivener,  and  the  land  was  that  which  the 
purchaser  intended  to  bay,  and  the  mistake 
was  solely  that  of  the  vendor. — McMillon  v. 
Town  of  Flagstaff,  164  V.  818. 
^=919(1)  (Or.)  That  an  instrument  does  not  ex- 
press the  intent  of  one  of  the  parties,  but  does 
conform  to  that  of  the  other,  does  not  warrant 
its  reformation.— Boardman  v.  Insurance  Co.  of 
State  of  Pennsylvania,  164  P.  568. 
®=9l9(2)  (Mont.)  Mistake  of  scrivener  whereby 
writing  does  not  correctly  express  terms  agreed 
on  by  parties,  while  not  technical  mutual  mis- 
take, is  one  for  which  equity  will  grant  correc- 
tion.—Parchen  V.  Chessman,  164  P.  531. 
4=322  (Aric.)  Where  at  the  time  of  contract 
and  partial  cash  payment  deed  of  the  property 
was  placed  in  escrow,  the  later  acceptance  by 
vendor  of  the  agreed   purchase   price  and   her 

Sermitdng  the  escrow  keeper  to  deliver  the 
ced  to  the  purchaser  after  she  discovered  mis- 
description of  the  land  in  .contract  and  deed, 
was  a  ratification  of  the  deed. — McMillon  v. 
Town  of  Flagstaff,  164  P.  318. 
4=924  (Idaho)  Where  the  suit  to  reform  the 
contract  is  incidental  to  another  action,  no  prior 
demand  for  reformation  need  be  made,  and  this 
is  especially  true  where  it  clearly  appears  that 
such  a  demand  would  be  refused. — Bowers  v. 
Bennett,  164  P.  93. 

In  action  for  breach  of  an  escrow  apeement 
for  the  sale  of  land,  wherein  defendant  by  cross- 
petition  sought  the  reformation  of  the  contract. 
It  was  not  necessary  for  defendant  to  return 
initial  payment  on  price  or  interest  on  deferred 
payments  as  a  conditicm  precedent  to  such  re- 
Bei.-Id. 

n.  PBOOXESINOS  Airs  BEUXF. 

4=>36(2)  (Or.)  The  complaint  ntust  distinctly 
allege  what  the  original  agreement  of  the  parties 
was,  and  clearly  and  precisely  p<rfnt  out  wherein 
there  was  a  misnnderstanding. — Boardman  v.  In- 
surance Co.  of  State  of  Pennsylvania,  164  P. 
558. 

4=>36(3)  (Or.)  The  complaint  must  allege  that 
the  mistake  was  mutual  and  did  not  arise 
from  the  gross  negligence,  or  that  his  misconcep- 
tion originated  in  the  fraud  of  the  defendant.— 
Boardman  v.  Insurance  Co.  of  State  of  Pennsyl- 
vania, 164  P.  558. 

4=944  (Idaho)  Parol  evidence  is  admisrible  to 
correct  a  mistake  of  the  scrivener  whereby  he 
fails  to  express  the  agreement  of  the  parties  to 
a  written  instrument— Bower*  t.  Bennett,  164 
P.  93. 

4=945(1)  (Idaho)  The  law  requiring  a  party  to 
establish  his  case  "beyond  a  reasonable  doubt" 
applies  only  in  criminal  cases,  and  not  in  a  suit 
for  the  reformation  of  a  ctmtract. — Bowers  v. 
Bennett,  164  P.  93. 

4=945(1)  (Mont.)  The  rule  requiring  clear,  con- 
vincing, and  satisfactory  evidence  to  warrant 
reformation  for  mistake  refers  to  quality,  rather 
than  quantity,  and  under  Rev.  Codes,  §g  7861, 
8028,  testimony  of  a  single  witnees,  though  op- 


posed to  that  of  more,  is  suffieient— Parchen  v. 
Chessman,  164  P.  531. 

Relative  to  mutual  mistake  for  reformation, 
there  is  presented  merely  a  case  of  credibility 
and  weight,  where  one  party  testifies  to  and  the 
other  against  mistake.— Id. 
4:^45(1)  (Or.)  Tie  testimony  as  to  the  real  con- 
tract intended  between  parties  must  be  clear 
and  convincing,  and,  if  it  is  at  an  equal  bal- 
ance either  as  to  what  the  agreement  was  or  as 
to  the  mutuality  of  the  mistake,  reformation  will 
not  be  allowed. — Boardman  v.  Insurance  Co.  of 
State  of  Pennsylvania,  164  P.  658. 
4=949(8)  (Mcmt)  Refative  to  reformation  of  a 
renewal  note,  by  elimination  of  the  clause  waiv- 
ing the  defense  of  limitations,  evidence  held 
sufficient  to  warrant  the  finding  of  mistake  hav- 
ing been  made  in  drafting  the  note.^Parchen 
v.  Chessman,  164  P.  531. 

4=945(14)  (Or.)  In  suit  to  reform  and  recover 
upon  an  insurance  iralicy,  evidence  held  not  suffi- 
cient to  show  mistake  by  the  insurance  company 
in  writing  the  policy. — Boardman  v.  Insorance 
Co.  of  State  of  Pennsylvania,  164  P.  658. 

REGISTRATION. 

See  Animals,  4=20%  ;  Fraud,  <^=27,  66;  Eec- 
ords. 

REHEARING. 

See  Ai^>eal  and  Error,  4=9882;  New  Trial. 

RELEASE. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Evidence,  4=9466 ;  Judgment,  4=» 
891 ;  Mechanics'  Ldens,  ®s>286 ;  Mortgages, 
4=3l81 ;    Payment. 

nZ.  PLEASING.  EVIDEWCE,  TBXAI., 
AND  REVIEW. 

4=958(6)  (E^an.)  In  actiMi  for  personal  injury 
while  traveling  by  freight  train  on  shipper's 
pass,  wherein  plaintiff  claimed  that  the  pleaded 
settlement  was  based  on  fraudulent  representa- 
tions, evidence  held  to  make  that  a  question  for 
the  jury.— Griffith  v.  Atchiwu,  T.  &  S.  F.  By. 
Co.,  164  P.  1094. 

RELEVANCY. 

See  Criminal  Iaw,  4=936&-371;  Evidence,  4s> 
108,  136. 

REMAINDERS. 

See  Deeds,  4=9l33;   Wills,  4=s»684. 

REMAND. 

See  Appeal  and  Error,  4=9ll06i, 

REMOVAL 

See  Guardian  and  Ward,  4=926;  Scfaoob  and 
School  Districts,  4=953,  141. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See  Bills  and  Notes,  4=9l38. 

RENT. 

See  Landlord  and  Tenant,  «3>18^20e. 

REPAIRS. 

See  Landlord  and  Tenant,  4=9llffl. 

REPEAL 

See  Criminal  I>iw,  4=9l5;  Statntea,  4=ol59; 
Taxation,  4=9862. 
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REPLEVIN. 

I.   BIOHT  OF  ACTION  AITD  DEFENSES. 

9=>4  (Cal.App.)  Money  is  not  subject  of  an  ac- 
tiou  of  claim  and  delivery  unless  it  is  marked  or 
designed  so  as  to  make  it  specific  as  regards 
identifieatiwi.— HiUyer  v.  Eggers,  164  P.  27. 
9=»5  (Okl.)  One  claiming  to  be  the  owner  of 
property  held  by  an  individual  under  a  bond  giv- 
en u  judicial  proceedings  for  redelivery  of  it, 
other  than  the  person  against  whom  the  writ 
runs,  may  assert  his  rights  in  it  by  replevin. — 
Alexander  v.  Alexander,  164  P.  114. 

Where  the  property  of  one  is  seized  under  a 
writ  runnijig  against  another,  and  a  third  par- 
ty executes  a  redelivery  bond  and  obtains  pos- 
session, it  is  no  defense  to  replevin  by  the  own- 
er against  the  person  in  possession  that  he  is 
holding  under  such  bond. — Id. 
4=98(5)  (Kan.)  Plaintiff  bank,  which  acquired 
titbe  to  wheat  by  paying  draft  attached  to  bill 
of  lading,  and  which,  after  purchaser  refused 
to  pay,  took  reassignment  from  its  transferee! 
after  wheat  had  been  attached  by  third  party, 
and  thereafter  sold  it,  held  not  entitled  to  re- 
cover possession  in  replevin  against  attaching 
officer.— Oklahoma  State  Bank  v.  Hicklin,  164 
P.  2S7. 

IV.  PLEADING  AND  EVIDENCE. 

^=959  (CaLApp.)  In  claim  and  delivery,  specif- 
ic personal  property  claimed  should  be  described 
with  reasonable  degree  of  certainty.— Hillyer  t. 
Eggers,  164  P.  27. 

VI.  TBIAI.,  XnDOHENT.  ENFORCE- 
MENT OF  JUDGMENT.  AND 
BEVTEW. 

9s»l03(4)  (Kan.)  Where  plaintiff,  obtaining 
possession  of  property  replevied,  failed  to  show 
right  to  its  possession,  defendant  was  entitled 
to  judgment  in  the  alternative  for  the  return 
of  the  property,  or  of  its  value  if  a  return 
could  not  be  made.— Oklahoma  State  Bank  t. 
Hicklin,   164  P.  257. 

REPLY. 

See  Pleading,  «s»177-182. 

REQUESTS. 

See  Criminal  Law,  «=9824-830;  Trial,  «=3266- 
267. 

RESCISSION. 

See  Cancellation  of  Instmmenta ;  Contracts,  9=> 
261;  Sales,  <8=s>101,  129;  Vendor  and  Pur- 
chaser, «=>92-116, 

RESIGNATION. 

Sea  Quafdian  and  Ward,  «s>23. 

RES  IPSA  LOQUITUR. 

See  Mastbr  and  Servant,  4s»266. 

RES  JUDICATA. 

See  Judgment,  <Ss>682-707. 

RESTRICTIONS. 

See  Deeds,  «s»175. 

RESULTING  TRUSTS. 

See  Trusts,  <3=3>63%-88.      ■ 

RETREAT. 

See  Homicide,  «9>118. 

RETURN. 

See  Justices  of  the  Peace,  9=>82. 


REVENUE 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  GHminal 

Law,  «=»1036-1186. 

REVOCATION. 

See  Ehcecutors  and  AdminiBtrators,  ^s»32; 
Wills,  *3»179,  183,  221, 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  «ss>369. 

RULES. 

See  Master  and  Servant,  ^=>145. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «s»101,  1(X2. 

SALES. 

See  Attachment,  «=>196,  196;  Corporations, 
<8=9ll6-121;  EMdence,  <S=>400,  442;  Exchange 
of  Property:  Execution,  «=>221  290;  Ex- 
ecutors and  Administrators,  €=3343 ;  Guardian 
and  Ward,  €=>103,  107;  Intoxicating  Liquors, 
5fc=>215;  Mortgages,  «=3502-552;  Municipal 
Corporations,  «=b579;  Principal  and  Agent, 
®=>103;  Public  Lands,  9=>54;  Receivers,  ^s> 
130;  Taxation,  «=»a67;  Vendor  and  Pur- 
chaser. 

I.  REQUISITES  AND  VAXIDITT  OF 
CONTRACT. 

®=»23(3)  (Cal.)  A  written  offer  to  buy  signed  by 
the  buyer  alone,  becomes  binding  upon  both  par- 
ties when  accepted  and  acted  upon  by  the  seller. 
— Remsberg  v.  Hackney  Mfg.  Co.,  184  P.  792. 
4=>4I  (Or.)  Doctrine  of  caveat  emptor  applies 
to  sale  of  potatoes  b}r  wholesaler  to  retail  dealer 
in.  absence  of  deceit  or  misr^resentation. — 
Swank  v.  Battaglia,  164  P.  705. 
^s52(6)  (Cal.)  In  an  action  for  breach  of  con- 
tract to  deliver  milk,  evidence  held  sufficient  to 
sustain  finding  that  defendant  sold  to  plaintUf 
320  gallons  per  day  for  13  days  at  16  cents  per 
gallon.— Del  Monte  Ranch  Dairy  y.  Bernardo. 
164  P.  62a 

<8=352(6)  (CaLApp.)  Evidence  held  insufficient 
to  show  that  ^oods  sold  to  one  individual  were 
sold  upon  credit  and  authority  of  defendants,  so 
as  to  charge  tbem  witli  the  purchase  price. — 
Colquhoun  v.  Fursman,  164  P.  10. 
^:»52(7)  (Idaho)  In  an.  actipn.  on  notes  given 
by  buyer  tor  a  secondhand  gasoline  engine,  ev- 
.idence  held  not  to  sustain  the  allegations  of  the 
answer  that  the  seller  bad  fraudulently  repre- 
.sented  its  qualities  and  performance. — Parker  v. 
Herron,  164  P.  1013. 

n.  CONSTRUCTION     OF     CONTRACT. 

9=962  (Idaho)  Where  three  persons  gave  in- 
dividual orders  for  nursery  stock  to  agent  ot 
nursery  company,  and  at  his  suggestion  the 
three  orders  were  combined  in  one  and  signed 
by  one  of  the  three,  the  combined  order  became 
a  separable  contract— Austin  ▼.  Brown  Bros. 
Co.,  164  P.  95. 

m.  MODIFICATION   OR   RESCISSION 
OF  CONTRACT. 

(A)   By  Aarreement  of  Parties. 

4=389  (Kan.)  Where  buyer  of  wheat  to  be  ship- 
ped to  Galveston  wired  seller  to  "bill  tiie  wheat 
to  Ft.  Worth.  Texas,"  the  wire,  without  extrane- 
ous evidence  of  different  intention,  aatborized 
shipment  of  all  the  wheat  to  Ft  Wortb.— Bruoa- 
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wig  T.  Farmers'  Grain,  Fuel  Sc  live  Stock  Co., 
164  P.  154. 

4=>90  (GbLApp.)  In  absence  of  fraud,  all  pre- 
liminary negotiations  are  presumably  merged 
in  a  written  contract  for  purchase  of  personal- 
ty, especially  as  Qv.  Code,  f  1625,  provides  that 
execution  of  a  written  contract  supersedes  prior 
negotiations.— Tockstein  v.  Padfic  Kissel  Kar 
Branch,  164  P.  »06. 

(B)   Readaalon  bT  Seller. 

4=9lOI  (Kan.)  In  action  for  damages  for  Sell- 
er's failure  to  ship  wheat  according  to  con- 
tract, defended  on  ground  of  rescission  for  pur- 
chaser's refusal  to  pay  draft  for  first  car  snip- 
ped, anything  said  or  done  by  seller  inducing 
buyer  to  believe  it  had  waived  failure  to  pay 
draft  would  estop  seller  to  claim  breach  by  rea- 
son of  nonpayment. — Wallingford  v.  Bushton 
Grain  &  Supply  Co.,  164  P.  275. 

(Q)  Readaalon  1>t  Barer. 

4s>l26(l)  (Or.)  Where  a  truck  was  purchased 
February  3,  and  suit  was  brought  March  20, 
for  rescission  of  contract  becausell  of  false 
representations,  truck  having  been  returned  to 
seller  twice  during  intervening_  weeks,  held  that 
bu3-ers  were  not  barred  of  their  remedy  by  fail- 
ing to  act  more  promptly  in  attempting  to  re- 
scind.—Hetrick  T.  Gerlinger  Motor  Car  Co.,  164 
P.  379. 

rv.  PERFORMANOE  OF  OONTRAOT. 

(O)  Dell-very  and  Aeoeptanee  of  Oooda. 

$=9 1 50(8)  (Kan.)  Under  contract  stipulating  de- 
livery of  wheat  on  or  before  December  30,  1914, 
and,  if  not  delivered  then,  giving  bnyer  option 
to  extend  time  of  delivery,  seller  had  all  of  that 
day  in  which  to  ddiver,  and  where  it  did  not 
deliver  buyer  on  December  31st  might  extend 
time  of  delivery,— Kansas  Flour  Mills  Co.  v. 
Dirks,  164  P.  273. 

V.  OFEBATZON  AKS  EFFECT. 

(A)  Tranafer  of  Title  aa  Between  Partfea, 

^=>202(1)  (Mont)  Where  a  bnyer  was  to  pay 
for  chattels  by  having  a  bank  credit  the  price  to 
the  seller,  the  title  did  not  pass  where  such 
credit  was  not  extended,  under  Rev.  Codes,  i 
4632,  providing  that  title  passes  when  the  par- 
ties agree  upon  present  transfer,  etc. — Loud  v. 
Hanson,  164  P.  544. 

(B)  Rl«l>ta  and  L,labtlltlea  ot  Seller  aa  to 

Tblrd  Peraona. 

4=9220  (Kan.)  Assignee  of  contracts  for  the 
shipment  of  wheat,  after  a  modification  as  to 
destination,  etc.,  regardless  of  his  knowledge 
thereof,  could  assert  no  rights  against  the  seller 
under  the  original  contract,  except  as  modified. 
— Brunswig  v.  Farmers'  Grain,  Fuel  &  Live 
Stock  Co.,  164  P.  154. 

Where  assignee  of  contract,  previously  modi- 
fied by  direction  to  seller  to  snip  wheat  to  F. 
W.  instead  of  to  G.,  refused  to  accept  and  pay 
for  car  because  not  shipped  to  G.,  and  did  not 
receive  shipments  at  F.  W.,  he  could  not  recover 
damages  of  seller  for  failure  to  deliver  at  G. 
-Id. 

VI.  WABStAirriES. 

«s>268(2)  (Cal.)  A  finding  that  a  machine  sold 
was  defective  in  material  and  workmanship  does 
not  bring  the  case  witliin  C!tv.  Code,  f  1769,  pro- 
viding that  articles  are  impUedly  warranted  to 
be  free  from  latent  defects,  and  that  improper 
materials  were  not  knowingly  used  in  their 
manafacture.-^Bemsber8  v.  Hackney  Mfg.  Co., 
164  P.  792. 

<e=>272  (Cal.)  A  finding  that  a  plow  when  test- 
ed upon  certain  land  failed  to  work  except  to 
make  a  few  irregular  furrows,  and  to  scratch 
the  surface  of  the  soil,  doesno^  establish  a  gen- 
eral unfitness  etiuivalent  to  a  want  of  merchanta- 


bility within  Civ.  Code,  S  1771,  declaring  that 
the  merchantability  of  goods  is  impUedly  war- 
ranted.—Remsberg  V.  Ha<^ney  Mfg.  Co.,  164  P. 
792 

<8=B.273(2)  (Cal.)  Civ.  Code,  |  1770,  providing 
that  articles  manufactured  for  a  particular  pur- 
pose are  impliedly  warranted  reasonably  fit,  etc., 
is  inapplicable  to  a  plow  purchased  by  descrip- 
tion, and  not  produced  under  an  order  or  for  a 
particular  purpose. — Remsberg  v.  Hackney  Mfg. 
Co.,  104  P.  792. 

4=9287(6)  (Kan.)  Where  plaintiff  sold  a  vacuum 
trap,  to  be  returned  within  60  days  if  it  did  not 
work,  and  purchaser  complained  of  its  failure 
within  that  time,  and  plaintiff  attempted  un- 
successfully to  make  it  work,  he  waived  return, 
and  was  not  entitled  to  recover  price. — More- 
head  Mfg.  Co.  V.  Western  Straw  Products  Co., 
164  P.  1082. 

Vm.  BEHEDIES  OF  BUYER. 

(C)   Actlona  for  Breach  of  Contract.         • 

®=»404  (Kan.)  Gen.  St  1915,  |  8510,  relating 
to  bills  of  lading  and  the  liability  of  carriers 
thereunder,  does  not  preclude  buyer  of  com 
from  recovering  against  seller  for  a  shortage  In 
the  amount  paid  for.— Bennett  v,  St.  Marys 
Grain  Co.,  164  P.  259. 

4=>405  (Idaho)  Contract  for  nursery  stock,  pro- 
viding that  stock  not  true  to  name  as  labeled 
should  be  replaced  or  price  refunded,  implies 
substantial  performance  by  seller,  for  breatm  of 
which  buyer  is  entitled  to  recover  compensatory 
damages.— Austin  v.  Brown  Bros.  Co.,  164  P. 
95. 

4=>4I7  ((^.App.)  In  action  for  breach  of  writ- 
ten contract  to  sell  tin  pipe,  evidence  held  in- 
suflScient  to  show  that  contract  was  procured  by 
plaintiffs  fraud  and  misrepresentations. — Mar- 
vin V.  Eng-Skell  Co.,  164  P.  332. 
4=9418(2)  (Kan^  Where  wheat  was  not  deliver- 
ed within  time  fixed  by  contract  or  within  the 
extended  time,  and  market  price  advanced,  buy- 
er was  entitled  to  damages  measured  by  differ- 
ence between  contract  price  and  market  price  at 
end  of  extended  tima  for  delivery.— Kansas 
Flour  Mills  Co.  v.  Dirks,  164  P.  273. 
«=»4I8(2)  (Kan.)  Where  wheat  was  bought  for 
shipment  during  August  and  seller  breached  con- 
tract on  August  6th  or  7th,  the  measure  of  dam- 
ages was  the  difference  between  contract  price- 
and  market  price  at  the  place  of  delivery  when 
the  wheat  would  have  been  delivered  if  shipped 
up  to  close  of  August  Slst— Wallingford  v. 
Bushton  Grain  &  Supply  Co.,  164  P.  275. 
®=342l  (Kan.)  In  action  for  damages  for  sell- 
er's failure  to  ship  wheat  according  to  con- 
tract, instruction,  that  seller  would  be  relieved 
from  consequences  of  waiver  if  afterwards  with- 
out fault  of  buyer  it  breached  contract  on  an- 
other ground,  held  misleading. — Wallingford  v. 
Bushton  Grain  &  Supply  Co.,  164  P.  275. 
4=9422  (Kan.)  In  action  for  damages  for  sell- 
er's failure  to  ship  wheat  according  to  contract, ' 
special  findings  of  jury  held  to  entitle  buyer  to 
judgment — Wallingford  v.  Bushton  Grain  & 
Supply  Co.,  164  P.  275. 

SATISFACTION. 

See  Judgment,  4=9891;   Payment;   Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Bankruptcy,  ^=>192;  Bminent  Domain, 
4=958;  Mandamus,  4=3l72;  Officers,  4=91; 
Public  Lands,  4=954. 

II.  FUBUC    SCHOO.T.S. 

(C)  GoTernment,    Ofllcera,   and   District 
Meeting'. 

4=953(5)  (Idaho)  On  information  under  Rev. 
Codes,  i  7459,  charging  that  defendant  know 
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inxly,  willfully,  and  intentionally  neglected  and 
reinsed  to  perform  her  duties  as  school  trustee, 
where  record  showed  defendant's  performance 
of  duties,  information  was  properly  dismissed. — 
Corker  v.  Gowen,  164  P.  85. 

Where  information  charged  that  defendant 
knowingly  and  intentionally  charged  and  col- 
lected money  for  service  as  clerk  of  scho<d 
board,  in  addition  to  salary  allowed  by  law,  but 
it  appeared  that  such  moneys  were  paid  to  her 
under  an  independent  contract,  Bev.  Oodea,  i 
7450,  did  not  apply.— Id. 

Bev.  Codes,  f  7459,  in  so  tar  as  it  relates  to 
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performance  of  official  duties,  is  not  designed 
to  cover  acts  of  an  officer  amounting  to  a  mis- 
feasance, but  is  aimed  at  failures  of  such  of- 
ficers to  act  at  all,  where  an  act  ia  required  by 
law.— Id. 

(D)   Dlatrlet    PropertTt    Coatraets.    aaA 
lilabilitlea. 

«=>69  (Okl.)  The  relocation  of  a  schoolhouse  in 
a  school  district  containing  a  town  or  village 
qualified  to  vote  at  school  district  elections  is 
governed  by  Sess.  Laws  1913,  c.  219,  art.  3,  U 
13,  15.— School  Dist  No.  19  v.  Parrish,  164  P. 
466. 

If  at  a  meeting  of  the  voters  of  a  district 
having  a  schoolhouse  the  value  of  which  is  less 
than  $500  by  a  two-thirds  vote,  they  determine 
to  relocate  it,  it  is  then  the  dots  of  the  district 
board  to  locate  it  at  some  point  in  the  district, 
or  in  an  adjoining  town  or  village. — Id. 

«=>8i(2)  (Utah)  That  school  board  Squired 
bidders  for  completion  of  work  on  percoitage  to 
fix  guaranteed  maximum  coet  held  not  to  pre- 
vent competitive  bidding,  and  original  contrac- 
tor's surety  waa  liable  where  cost  exceeded 
original  contract  price. — Board  of  EXiucation  of 
Salt  Lake  City  v.  Wright-Osbom  Co.,  164  P. 
1033. 

Assuming  that  building  contractor's  bond  waa 
limited  to  two  years,  hM,  that  surety  was  lia- 
ble for  default  occurring  within  that  time, 
though  suit  was  not  brought  or  amount  of  lia- 
bility ascertained  within  the  two  years. — Id. 

Architects'  audit  and  certificate  of  expense  of 
completing  contract  for  school  building  held 
admissible  against  contractor's  surety  in  action 
on  bond. — Id. 

Surety  on  bond  of  contractor  for  oonatnK^ 
tion  of  school  building  held  liable  for  materials 
furnished  for  use,  and  complying  with  specifica- 
tions, though  school  board  removed  them  and 
substituted  otlier  materials. — Id. 

^=>82(1)  (Idaho)  Contract  of  insurance  be> 
tween  a  school  district  and  a  county  mutual 
fire  insurance  company  is  void  and  will  form 
no  basis  for  recovery  against  the  conmany  for 
loss  by  fire.— School  Dist  No.  8,  Twin  Falls 
County,  V.  Twin  Falls  County  Mut.  Fire  Ins. 
Co.,  164  P.  1174. 

«=>85  (Utah)  Architects'  certificate  on  which 
school  board  terminated  contract  for  construc- 
tion of  school  building  held  not  insufficient  be- 
cause representing  judgment  of  only  one  of 
two  partners  named  as  architects. — Board  of 
Education  of  Salt  Lake  City  v.  Wright-Osbom 
Co.,  164  P.  1033. 

liiough  contract  for  construction  of  school 
building  required  notice  to  contractor  before 
board  was  authorized  to  furnish  labor  or  ma- 
terials, fceid,  that  notice  was  not  required  be- 
fore terminating  contract  upon  architects'  cer- 
tificate.—Id. 

*=>«6(2)  (Utah)  Under  .Comp.  Laws  1907,  { 
1400x,  laborers  and  materialmen  held  to  have 
preferential  ri^ht  against  money  due  contractor 
from  school  district  superior  to  rights  of  con- 
tractor's assignee.- South  High  School  Dist.  of 
Summit  County  v.  McMillan  Paper  &  Supply 
Co.,  164  P.  1041. 

Liaborers  and  materialmen  may  set  up  right 
to  money  due  contractor  from  school  district 
under  Comp.  Laws  1907,  i  1400x,  in  any  pend- 


ing action  involving  it  without  bringing  sep- 
arate actions;— Id. 

Failure  of  school  board  to  take  bond  from 
contractor  conditioned  as  required  by  Laws 
1909,  c.  68,  held  not  to  render  it  liable  to  con- 
tractor's  assignee. — ^Id. 

(S=»86(2)  muh)  Under  Comp.  Laws  1907,  f 
1400x,  assignee  of  contract  price  under  contract 
with  school  district  held  to  take  subject  to 
claims  for  labor  and  materials. — Joseph  Nelson 
Supply  Co.  v.  Leary,  164  P.  1047. 

Under  Comp.  Laws  1907,  (  1400x,  parties  fur- 
nishing labor  or  materials  to  contractor  with 
school  district  held  to  have  preferential  right 
against  contract  price. — Id. 

Failure  of  school  district  to  require  bond 
from  contractor  as  required  by  Laws  1900,  c. 
68,  held  not  to  make  the  district  liable  for 
claims  for  labor  and  materials. — Id. 

Bights  of  laborers  and  materialmen  against 
contract  price  for  construction  of  school  build- 
ing under  Comp.  Laws  1907,  {  1400z,  held 
equal  without  regard  to  time  of  furnishing  labor 
or  materials  or  commencing  action. — ^Id. 
«=>86(2)  (Utah)  Under  Comp.  Laws  1907,  f 
1400x,  held,  that  there  is  no  right  of  prefer- 
ence to  fund  duo  contractor  from  school  district 
as  among  materialmen  by  reason  of  priority 
of  commencing  action. — George  A.  Lowe  &  Co. 
V.  Leary,  164  P.  1052. 

«=>87  (Or.)  Under  Gen.  Laws  1915,  p.  331.  I 
4,  providing  that  coet  of  educating  a  high  school 

gnpil  be  fixed  by  dividing  the  coet  of  maintain- 
ig  schools  by  average  daily  attendance,  etc., 
interest  paid  on  debt  incurred  for  construction 
of  school  cannot  be  included  in  the  maintenance 
chargea — School  Dist.  No.  24  of  Marion  Coun- 
ty V.  Smith,  164  P.  876. 

(K)  Dtatrlet    DeM,   ScawMlea,  aa«   Tmmm- 
.    tloa. 

9=390  (Idaho)  School  district  cannot  under 
Const,  art.  8,  {  4,  and  article  12,  {  4,  become  a 
member  of  a  county  mutual  fire  insurance  com- 
pany organized  under  Laws  1911,  p.  768,  as 
amended  by  Lews  1913,  p.  129.— School  DUt 
No.  8,  Twin  Falls  County,  v.  Twin  FaUs 
County  Mut  Fire  Ins.  Co.,  164  P.  1174. 

A  school  district  is  a  "municipal  corporation" 
within  Const,  art.  12,  8  4,  relating  to  such  cor-        « 
poratton's  interest  in  or  aid  of  any  private  en- 
terprise.— Id. 

Liability  of  a  member  of  a  county  mutual 
fire  insurance  company  being  unlimited,  a  con- 
tract by  which  a  school  district  seeks  to  be- 
come a  member  of  such  company  ia  void  under 
Const,  art.  8,  S  3.- Id. 

<S=»97(4)  (Ariz.)  While  Civ.  Code  1013,  par*. 
2736,  2740,  regulating  elections  for  school  bond 
issues,  must  be  substantially  followed,  mere  ir- 
regularities in  conducting  the  election  or  in  the 
notice,  returns,  or  canvass  of  the  votes,  will  not 
invalidate  an  election. — Howard  v.  Luke,  164 
P.  439. 

In  contesting  the  validity  of  a  school  bond 
election  held  by  a  school  district,  the  school  dis- 
trict, being  the  only  party  vitally  interested, 
is  a  necessary  party  to  the  action. — ^Id. 

Under  Civ.  Code  1913,  par.  2740,  providing 
that  the  county  board  of  supervisors  shall  issue 
school  bonds  if  it  appears  tiiat  such  issue  was 
approved  at  an  election,  the  supervisors  have 
only  ministerial  duties  to  perform  and  are  not 
required  to  defend  suits  testing  the  legality  of 
school  bond  elections. — Id. 

The  validity  of  a  sdiool  bond  election  held 
by  a  school  district  cannot  be  collaterally  at- 
tacked in  an  action  to  enjoin  th^  county  board 
of  supervisors  from  issuing  bonds  pursuant  to 
such  election. — Id. 

(O)  Teaoken. 

^=9)35(5)  (Kan.)  Where  a  school  board,  by  an 
I  irregular  contract,  employed  a  teacher  for  eight 

months,  permitted  her  to  teach  for  four  months, 
'  and  issued  monthly  warrants  for  paymeat  ac- 
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cordiBf  to  ber  contract,  there  was  a  ratifioa- 
tion  of  the  contract. — Parrick  v.  School  Dist. 
No.  1,  Klley  and  Geary  Gountiea,  164  P.  1172. 
«=»I4I(4)  (Kan.)  Teacher's  failure  to  reopen 
her  Bchool  after  vacation  at  the  time  Informal- 
ly fixed  upon  by  achool  board  is  a  question  of 
negligence  governed  by  Gen.  St.  1915,  i  8976, 
authorizing  board,  in  conjunction  with  county 
Buperintenoent,  to  dismies  a  teacher  for  negli- 
gence.—Parrick  V.  School  Dist.  No.  1,  Riley 
and  Geary  Counties,  164  P.  1172. 
<8s»r4l(5)  (Kan.)  Gen.  St.  1916,  §  8976,  gov- 
erning teacher's  dismissal  for  negligence,  re- 
quires concurrence  of  county  superintendent 
vrlthout  which  board's  dismissal  does  not  re- 
lieve district  from  liability  to  teacher  under 
contract  of  employment.— Parrick  v.  School 
Diet  No.  1,  RUey  and  Geary  Counties,  164  P. 
1172. 

<8=»l4l(e)  (Or.)  Under  Laws  1913,  pp.  69,  70, 
!§  1,  2,  4-6,  the  board  of  directors  of  a  school 
district  can  transfer  a  permanently  employed 
teacher,  who  had  been  serving  as  principal,  to 
another  school,  where  she  was  an  instructor, 
without  a  notice  of  charges  and  hearing  there- 
on.—Alexander  V.  School  Dist.  No.  1,  in  Multno- 
mah County,  164  P.  711. 

SEALS. 

See  Depositions,  9=»81. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=3402;    Dvidence,  «=»182, 
185. 

SEEPAGE  WATER. 

See  Waters  and  Water  Ooursea,  «b»146. 

SELF-DEFENSE. 

See  Homicide,   «=s>10&-118,   190,  244,  800. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «s>183. 

SEPARATE  MAINTENANCE. 

See  Husband  and  Wife,  «=3286-S01. 

SEPARATE  TRIALS. 

See  Criminal  Law,  «=3622. 

SEPARATION. 

See  Criminal  Law,  4=9864. 

SERVANTS. 

See  Master  and  Servant. 

SERVICES. 

See  Damages,  ®=>172.  186;   EJxecutors  and  Ad- 
ministratoifi,  «=3216. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Judgment,  «=9883;   Pleading,  «=>1»6. 

I.  NATUBE  AND    GROtnTDS   OF 
KEMEDY. 

«=»!  I  (Wash.)  Where  a  lessee  sued  for  breach 
of  the  alleged  written  lease,  and  the  lessor  coun- 
terclaimed  for  rent,  whereupon  the  plaintiff  re- 
plied, setting  up  an  abrogation  of  the  lease 
which  constitntM  a  departure,  the  lessor  could 
not  press  his  claim  based  on  the  lease. — Perlus  v. 
Market  Inv.  Co.,  161  P.  65. 


n.   SVBJIIOT-ICATTER. 

$=»29(2)  (OkL)  In  action  on  building  contract, 
defendant  may  elect  to  counterclaim  against 
contractor  for  damages  fron^  failure  to,  perform 
contract,  instead  of  defending  against  any  re- 
covery because  of  such  failure  to  perform.— 
Brown  v.  TuU,  164  P.  785. 
€=>49(1)  (Cal.App.)  Assignment  of  last  pay- 
ment due  under  building  contract  made  before 
payment  was  due  is  assignment  of  a  "thing  in 
action"  within  Code  Civ.  Proc.  {  368.— Subr  v. 
Metcalfe,  164  P.  407. 

SETTING  ASIDE. 


See  Gramishment,  e=»187; 
174,  400. 


Judgment,  ®=»139- 


SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated; 
Compromise  and  Settlement;  Payment;  Re- 
lease. 

SEVERABLE  CONTRACTS. 

See  Sales,  <8=362. 

SHADE  TREES. 

See  Woods  and  Forests,  4s9ll. 

SHEEP. 

See  Animals. 

SHERIFFS  AND  CONSTABLES. 

I.  APPOINTMENT,      «trAI.IFIOATION, 
Ain>   TENURE. 

(O  Deputies    and    Aaaiatanta,    Snbatltntes, 
■nA  Special  OlBcera. 

«=>I8  (Wash.)  Under  Rem.  Code  1915,  §  3800, 
authorizing  sheriffs  to  appoint  deputies,  and  to 
dei>utize  in  writing  perscms  to  do  particular 
acts,  only  appointments  to  do  particular  acts 
must  be  written.— Crose  v.  John,  164  P.  941. 

Where  a  sheriff  gave  a  deputy's  badge  to  a 
person  and  told  him  to  arrest  a  certain  criminal, 
the  appointment  as  deputy  was  general,  and  not 
special,  within  Rem.  Code  1915,  §  3990,  require 
ing  appointments  to  do  particular  acts  to  be 
in  wrmng.— Id. 

<S=922  (Wash.)  Rem.  Code  1915,  §  3990,  pro- 
viding tiiat  persons  may  be  deputed  by  a  sheriff 
in  writing  to  do  particular  acts,  is  sufficiently 
complied  with  where  the  sheriff  gives  a  deputy 
a  metal  badge  with  the  words  "Deputy  Sheriff' 
written  upon  it. — Crose  v.  John,  164  P.  941. 

ni.  POWEBS.  DUTIES,  AND  UABILI. 
TIES. 

«s>92  (Idaho)  Under  Rev.  Codes,  g  4478,  as 
amended  by  Sees.  Laws  1913,  c.  71,  where  prop- 
erty levied  on  by  constable  is  claimed  by  strang- 
er to  writ,  constable  is  not  bound  to  further 
execute  his  writ,  though  if  he  demands  and 
accepts  indemnity,  he  is  bound  to  proceed  and 
rely  on  his  indemnity. — Smith  ▼.  Graham,  164 
P.  354. 

«=>I00  (Wash.)  Where  a  deputy  sheriff,  who 
was  ordered  to  arrest  a  certain  criminal  and 
to  kill  him  if  necessary,  negligentlv  shot  plain- 
tiff, thinking  she  was  the  criminal,  the  sheriff 
and  his  bondsmen  arc  liable. — Crose  v. 
164  P.  941. 


John, 


XV.  LIABILITIES  OH  OFFICIAL 
BONDS. 

«=»I57(3)  (Wash.)  Where  a  deputy  sheriff,  who 
was  ordered  to  arrest  a  certain  criminal  and 
to  kill  him  if  necessary,  negligently  shot  plain- 
tiff, thinking  she  was  the  criminal,  the  sheriff 
and  his  bondsmen  are  liable. — Crose  v.  John, 
164  P.  941. 
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SIDEWALKS. 

See  Municipal  Corporations,  4=9761. 

SIGNATURES. 

See  Frauds,  Statute  of,  9sall5;  Judgment,  ®» 
282. 

®=»4  (Aril.)  That  one's  name  is  attaclied  to  a 

gaper  does  not  make  it  liis  act  and  deed,  unless 
e  put  it  there  himself  or  caused  or  permitted 
it  to  be  put  there  by  another. — Lally  v.  Cash, 
164  P.  443. 

SILENCE. 

See  Estoppel,  «=>96. 

SPECIAL  JUDGES. 

See  Judges,  $=>25. 

SPECIAL  LAWS. 

See  Statutes,  «s»79,  94. 

SPECIFICATION  OF  ERRORS. 

See  New  Trial,  «=>128. 

SPECIFIC  PERFORMANCE. 

TV.  PBOCEEDINCW    AHD    BZ:Z.IX:F. 

«=>I05(3)  (N.M.)  Where  findings,  supported  by 
substantial  evidence,  show  that  plaintiff's  claim 
for  specific  performance  is  stale,  there  can  be 
no  recovery. — Ratoa  Waterworks  Co.  v.  CXty  of 
Raton,  164  P.  826. 

^=>II9  (Cal.App.)  In  action  for  specific  per- 
formance of  contract  to  convey  land,  contract 
itself  does  not  afford  any  evidence  of  adequacy 
of  consideration,  though,  Iieing  in  writing,  pre- 
sumption is  that  it  was  for  valuable  considera- 
tion.—Porter  V.  Stockdale,  164  P.  33. 
«=al23  (CaLApp.)  Under  Civ.  Code,  g  3391, 
where  plaintiff,  in  action  for  specific  perform- 
ance of  agreement  to  convey  land,  failed  to 
prove  adequacy  of  consideration,  though  issue 
was  made  by  pleadings,  and  bis  attention  was 
called  to  it,  judgment  of  nonsuit  was  proper. — 
Porter  v.  Stockdale,  164  P.  33. 
<S=>I27(1)  (Okl.)  In  suit  against  corporation  for 
specific  performance  of  its  option  contract  for 
delivery  of  oil  at  price  fixed  in  president's  un- 
authorized and  repudiated  contract  with  another 
company,  temporary  injunction  against  sale  of 
oil  was  reversible  error. — Quaker  Oil  &  Gas  Co. 
T.  Jane  Oil  &  Gas  Co.,  164  P.  671. 

SPEED. 

See  Bvidence,  4=9474. 

SPENDTHRIFTS. 

<es>8  (Or.)  Under  U  O.  L.  {§  13^,  1326,  1327, 
held,  that  guardian  of  a  spendthrift  was  bound 
to  pay  out  of  ward's  estate  for  articles  of  food 
sold  to  and  consumed  by  ward,  although  suffi- 
cient money  liad  been  furnished  ward  to  secure 
necessary  food  where  such  money  had  l>eea 
squandered.— In  re  Barker,  164  P.  382. 

SPIRITUOUS  LIQUORS.' 

See  Intoxicating  Liquors. 

STATE  AID. 

See  Health,  «=»21. 

STATES. 
n.  GOVERmaxNT  and  officebs. 

4=>46  (Ariz.)  Acts  1915,  c.  62,  creating  office  of 
law  and  legislative  reference  librarian,  and  ap- 


?ro vision   of  Constitation.— Dunbar  ▼.  OKmin, 
64  P.  447. 

Acts  191S,  e<  62,  creating  office  of  law  and 
legislative  reference  librarian,  and  appointing 
defendant  tliereto,  if  not  a  proper  ezerciae  of 
power  of  Legislature  to  appoint  officers  in  ab- 
sence of  a  provision  in  Constitution  for  th«r 
appointment,  Aeld  an  exercise  o£  ita  power  to 
appoint  ita  own  officers. — Id. 

In  view  of  Const,  art.  4,  |  1,  subd.  8,  and  art. 
6,  {  7,  as  Acts  1915,  c.  ^,  t>ecame  a  law  on 
March  24,  1915,  although  not  operative  until  9U 
days  thereafter,  qualification  of  defendant  as 
law  and  reference  librarian  thereunder  oo 
April  2d,  Aeld  valid.— Id. 

<8=»48  (Ariz.)  As  Laws  1915,  c.  62,  although  a 
law  on  March  24,  1915,  did  not  l>ecome  op- 
erative until  90  days  thereafter,  board  of  cura- 
tors appointed  under  provisions  of  Civ.  Code 
1913,  par.  4554,  tiad  not  been  superseded  or 
displaced  on  April  2d,  and  had  authority  to 
approve  defendant's  bond  as  law  and  legislative 
reference  librarian  under  chapter  OZ. — Dunbar 
V.  Cronin,  164  P.  447. 

IV.'  FISCAI.    lCANAOEMEHTt_PinBUC 
DEBT.  Ain>  BEOURITIES. 

4=>li9  (Cal.App.)  Counties  may  be  within  in- 
hibitions of  Const,  art.  4.  tl  22,  31.— Sacramento 
County  V.  Chambers,  164  P.  613. 

St.  1915,  p.  1530,  providing  tuberculosis  bu- 
reau under  state  board  of  health  and  granting 
of  state  rfid  to  counties  for  support  of  tubercu- 
losis patients,  etc.,  held  not  violative  of  Const. 
art.  4,  i  22,  prohibiting  use  of  state  money  for 
institution  not  under  state  control  exdngively, 
although  Pol.  Code,  g  4041,  subd.  7,  sections 
4223,  4307,  subd.  7,  give  counties  certain  con- 
trol over  their  hospitals,  etc. — Id. 

St.  1915,  p.  1530,  providing  for  bureau  of  tu- 
berculosis and  for  granting  of  state  aid  to  coun- 
ties for  support  of  tuberculosis  patients,  heid 
not  violative  of  Const,  art.  4,  g  31,  as  to  loan  of 
credit— Id. 

VI.  AO-nONB. 

4=9|||(2)  (Okl.)  A  suit  to  mandamus  the  state 
banking  board  is  a  suit  against  the  state,  so 
that,  witiiout  the  state's  consent,  a  judgment 
making  the  writ  peremptory  was  error. — State 
Banking  Board  v.  Oklahoma  Bankers'.  Trust  Co., 
164  P.  660. 

4s»20l  (Kan.)  No  inaction  or  delay  on  the 
part  of  public  officers  will  prevent  the  state 
from  recovering  its  due,  nor  bar  its  right  there- 
to.—In  re  Mosdey's  Estate,  164  P.  1073. 

A  statute  requiring  public  officials  within  six 
months  to  commence  proceedings  to  collect  mon- 
eys due  the  state  is  a  mere  le^slative  direction 
to  them,  and  not'  a  statute  ot  limitations  where- 
by the  debtor  can  defeat  the  state's  claim. — Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjecta,  see 
the  various  specific  topics. 

I.  EMACTHENT.   BEQUISZTE8.   AHD 
VAUDITT  IN  OENEBAIk 

4=>I6(2)  (Idaho)  Under  Const  art  4,  |  10,  a 
bill  properly  certified  by  presiding  officers  of 
two  bouses  of  Legislature,  and  approved  and 
signed  by  Govemur,  cannot  be  then  amended  or 
altered.— Katerndahl  v.  Daugherty,  104  P.  1017. 

n.   OENEBAX.  AND   SPECXAIi  OB  X.O- 
OAI.   X.AWS. 

«3»79(1)  (Mont.)  Corrupt  Practices  Act,  K  48. 


pointing  defendant  thereto,  does  not  violate  any '  49,  authorising  award  of  attorney's  fees  to  sue- 
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cessful  election  contestant,  held  not  TiolatiTe  of 
Const.  Mont  art.  5,  i  26,  forbidding  special  laws 
crranting  special  privileges.— Doty  v.  Reece,  164 
P.  r>42. 

<ts»94(l)  (Kan.)  Act  Feb.  17,  'l917,  relating  to 
KOTemment  of  all  cities  in  Kansas  and  giving 
them  option  to  establish  a  city  manager  plan 
of  government,  is  a  general,  and  not  a  special, 
act— State  V.  Bentley,  164  P.  290. 

Act  Feb.  17,  1917,  relating  to  government  of 
all  cities  in  Kansas,  and  giving  them  option 
to  establish  city  manager  plan  of  government 
and  permitting  commission  to  fix  manager's 
salary,  does  not  violate  Const,  art.  12,  $  S,  re- 
quiring general  laws  for  the  organization  of 
citiea.— Id, 

in.   SVBJliCTB  Ain>  TITUB8  OF  ACTS. 

«=>I20(8)  (Kan.)  Act  Feb.  17,  1917,  entitled 
"An  act  relating  to  the  government  of  all  cities 
in  Kansas  and  to  establish  an  optional  form  of 
government,"  and  giving  cities  option  to  adopt 
the  city  manager  plan,  does  not  violate  consti- 
tutional requirement  as  to  title  and  subject  of 
act-State  v,  BenUey,  164  P.  290. 

V.  KEPEAI..    aVSPENSIOH,    EXJPIKA^ 
TION,  AHB  REVIVAI.. 

«a»i59  ^Kan.)  The  Leglslatnre  always  has  the 
power  by  the  adoption  of  a  later  act, to  suspend 
the  operation  of  an  earlier  act,  and  where  the 
two  acts  are  in  conflict  the  later  expression  of 
the  legislative  will  contrcds.— State  v.  BenMey, 
164  P.  280. 


VI.   OOHSTBVOTION  AITD   OPERA* 

TION. 

(A)   GenerBl  Rules  of  Constraetton. 

®=»I8I(1)  (Wash.)  Under  any  rule  of  construc- 
tion of  a  statute,  whether  strict  or  liberal,  the 
legislative  intent  when  clearly  apparent,  must 
prevail.— Shorts  r.  City  of  Seattle,  164  P.  239. 
®=>I88  (Cal.App.)  Where  the  words  of  a  stat- 
ute are  not  ambiguous  and  their  effect  is  not  al>- 
surd,  the  court  will  not  five  it  other  than  its 
plain  meaning,  although  it  may  appear  proba- 
ble that  a  different  object  was  in  the  mind  of  the 
Legislature. — Cbenoweth  v.  Chambers,  164  P. 
428. 

i3=3207  (Wash.)  The  courts  will  not  so  con- 
strue different  provision  of  the  ]aw_  as  to  create 
a  conflict  where  any  other  course  is  reasonably 
posoible.— Rosenoff  v.  Cross,  164  P.  23G. 
«=9224  (Kan.)  Older  statutes  must  bo  read  in 
light  of  later  statutes,  and  subordinated  there- 
to and  harmonized  therewith,  and  othprwise 
will  be  held  to  have  been  impliedly  repealed  by 
the  later  statutes.— In  re  Moseiey's  EJstate, 
164  P.  1073. 

«=s>226  (Or.)  When  statute  of  another  state  is 
adopted  and  enacted,  it  must  be  deemed  to  have 
been  passed  subject  to  interpretation  given  by 
courts  of  state  of  origin.- Maryland  Casualty  Co. 
V.  Klaber's  Estate,  164  P.  574. 
<S=>226  (Wyo.)  As  Comp.  St  1910,  i  5440,  re- 
garding contest  of  wills  and  proof  of  insanity 
and  undue  influence  is  from  Code  of  California, 
and  is  substantially  same,  held,  that.  California 
decisions  construing  as  to  burden  of  proof  are 
at  least  strongly  persuasive.— Wood  t.  Wood. 
164  P.  844. 


STATUTES  CONSTRUED. 


VKVtKD    STATES. 

CONSTITUTION. 

Amend-   14 885 

Amend.  14.  {  1 542 

Art  1,  I  8   1164 

Art  4,  J  1 387 

PENAL   CODBl 

Act   1909,   March   4.    oh.    Sil, 
35  Stat.  1088. 

i  216    1178 

STATUTES  AT  LARGE. 

1866,  July  26,  ch.  262,  14 

Stat.  251 908' 

1884,  Aug.  IS,  ch.  301,  { 

4,  28  Stat  422 687 

1904,   AprU  21,   ch.   1402, 

33  Stat  204 113 

1908.  April  22,  ch.  149,  | 

5,  35  Stat  66... 177 

1900.  March  4,  ch.  321,  g 

215,  35  Stat  1130 1178 

1910,  June  18,  ch.  309,  36 
Stat   539 267 

REVISED    STATUTES. 
i  2477 99 

OOMPIIED    STATUTES 
1913. 

f  4919   99 

COMPILED     STATUTES 
1916. 

i  4686   687 

I  8661    177 

i  10386   1178 

l^or  «asei  In  Qec.  Dig.  *.Am. 


ARIZONA. 

CONSTITUTION. 
Art.  4,  pt  1,  I  1,  Bubsec. 


447 

Art  4,  pt  2,  I  8. 447 

Art  6,  If  7,  8 447 

Art.  6,  11  14,  17 447 

Art  11,  S§  3,  5 447 

Art  22,  i  1&. 447 

REVISED  STATUTES  1918. 
Civil  Code. 

Pars.  1680,   1760   443 

Pars.  2736,   2740    438 

Par.  4554    447 


Penal  Code. 
X  225    

LAWS. 

1916,   ch.   62 

1016,  ch.  62,  {{  1-6,  8. 


443 


447 
447 


0AI.IFORinA. 

CONSTITUTION. 


Art.  1. 
Art  4, 
Art.  4, 
Art  6, 
Art.  6, 
Art  7, 
Art  U, 


CIVIL  CODE. 


137    

in  1.S8-140 


336 


1,  4. 


I  172    

1195    
196a    
246,  subsecs. 

"  309   

1019   

1109    

1386k  subsecs. 

1611  

t  1625  

|{  1638s  1639,  1647 


2.  4. 


421 
848 
836 

8 
620 

4 
804 

1 
407 
906 
407 
330 
385 


1680 
I  1714 

»  1769-1771    792 

I  1914 1134 

S  1932 17 

{it  22.S0,  2234,  2310,  3123, 

3124    1124 

a  3300   1182 

I  3391 83 

is  3480;  3493    1119 

S3582 38 


CODE 


OF   CIVIL 
DURE. 


PROOE- 


I  318 901 

I  325    1113 

I  837,  Bubsec.  1 631 

S  SaO.subsecT.'... •...•..  420 

I  .368    407 

j  302    41 

I  427,  subsec.  8 1117 

I  438.   snbsec.  2.........  628 

I  473    «L8 

I  475    29.  807 

|{  509-520 27 

5  583 884 

659 58 

..1119 
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i  9S9.     Amended  by  Laws 

1915,   p.   205    401 

i  939,  subsec.   1 800 

1  S  940,  941a-941c 800 

948    612 

1  {  953a-953c  800 

978a  612 

i   117fi  26 

I  1184  407,  788 

I  1187  788,  807 

i   1299  1110 

i   1715  401 

I!  1720  639 

S  1751  8 

i   1986.  subsec.  3 340 

S  1901  340 

§  2024  332 

PBNAL,  CODE. 

«  20  22 

f  192  ...819.  1121 

S  270  348 

8288  600 

i  367n  22 

H  1191,  1202  18 

POWTICAL   CODE. 

i  633    -416 

|«  2633,   2742   896 

{  4041.   subsec.   7 613 

I  4011,  subsec.  39 895 

Is  4223,  4307    613 

{  4484   1186 

CITY  CHARTERS. 

JjOB  AnKeles,  art.  9,  g  11, 
subsec.    1 425 

Los  Angeles,  art  9,  §{ 
33.  34 426 

Oakland,  S)i  31,  39,  80. 
Laws  1911,  pp.  1575, 
1677,  1606   419 

LAWS. 

1903,  p.  354.  Amended 
by  Laws  1915,  p.  359.  .1136 

1905,  p.  341  387 

1905.  p.  341,  S  1 387 

1909.  p.  1129  805 

1911,  p.  796 20,  412,  608 

1911,  pp.  1575,1577,1606, 

S§  81,  39,  80 419 

1913.  p.  252.  i  12 41 

1913,  p.  279  1123 

1915,  p.  205 401 

1916,  p.  359  1136 

1915,  pp.  359,  360,  361, 

365^72,  §i  1,  1%,  4,  8b, 

8c.  8e,  8g 1136 

1915,  p.  1123,  S  862,  sub- 
sec. 10  618 

1915,  p.  1502 1136 

1916,  p.   1530 613 


0OI.OBASO. 

CODE  OP   CIVIL  PROOB- 

DURB. 
<  72   722 

MILLS'   ANNOTATED 
CODE. 

i  49    607 

REVISED  STATUTES  190a 

t  1636    703 

i  1997    11.58 

i  2065    .Sll 

JM  2086,  2088 507 

t  3S.H7  et  sea 1162 

I  5750   1161 

I  7267   1163 


LAWS. 

1903,  p.  279   509 

1911.  D.  17.  i  20 507 

1911.  p.  468 600 

1916,  p.  206,  §  12 703 

IDAHO. 

CONSTITUTION. 

Art.  1,   i   14 522 

Art.  4.  i  10 1017 

Art.  8,  §{  3.  4 1174 

Art  12.  S  4 1174 

Art  16,  i  3 522 

REVISED  CODES. 

$  916  et  seq 99 

8S  2662,  2673  356 

I  2703  364 

1  3160  687 

I  3406  1016 

I  3816  364 

S  3894.  Amended  by  Laws 

1911,  ch.  206  356 

«  4201  95,  358 

i  43.53  89 

I  43G0,  subsec.  1 1011 

i  4478.  Amended  by  Laws 

1913.  ch.  71 3.54 

f  4538  91 

I  4800  1018 

S  4807  1011 

f  4821  528 

1$  4901,  4903  89 

H  4962.  4968  1014 

il  5774  364 

«  7459  85 

a   7677.  7679.  7686. 690 

i   7860.  Amended  by  Laws 

1911.  ch.  112  519 

S8  7866.  7946  «90 

i   8342  304 

§  8364  629 

LAWS. 

1900,  p.  38  S64 

1909,  pp.  3»-41,  H  1,  2. .  364 

1911,  ch.  Ill  364 

1911.  ch.  112  519 

1911,  ch.  206  866 

1011.  ch.  228,  $  87. 
Amended  by  Laws  1913, 

eh.  31  1174 

1918.  ch.  16 1018 

1918,  ch.  16.  S  4 1018 

1913.  ch.  31  1174 

1913,  ch.  58,  t  173 1014 

1913.  ch.  71  354 

1913.  ch.  141  1017 


KANSAS. 


CONSTITUTION. 
Art.  12,  i  5 


290 


CODE    OF    CIVIL    PROCEl- 
DURE. 

M  16,   16   1081 

i  17,   subsec.  3 159 

I  83    280 

i  86   166 

«  140   303 

«  307    177 

«  321    1067 

»  625    167 

S  581    1063 

i  506.  subsec.  3   287 

GENERAL  STATUTES 
1901. 

$  396.     Amended  by  Gen. 
St  1016.  i  484 294 


GENERAL  STATUTES 
1909. 

IS  1642,  5507-5511   285 

i  6610    150 

(  6676    280 

8  5679   166 

i  6001    177 

i  6915    1057 

§1  9075,  9078-0080 1008 

Sl  0265-0291    1073 

GENHaiAI^  STATUTES 
1015. 

8  484  294 

8  570    149 

8  2062    288 

88  2192,  2,330,  2331 1068 

88  2552.  2653    281 

»  4422    1106 

81  AT.CJi.  4590,  4502 1167 

I  4!Ht2  • 1087 

8  .W.')!i 303 

88  rii18-5420   1065 

S  rt'l'.'M   1165 

f  5)tfKl    265 

i  r,mr,   266.  1086 

8  ."itPSO 1064 

»  (K57,  6579(3) 137 

8  70S2   303 

I  7121    259 

8  7420    167 

8  74«r.   , 1063 

8  7r,m   257 

H  T557-7559    1002 

8  S-A(}   25© 

8  8.^>;w    1094 

S7-.1)    288 

v'lr,   1075 

->7r.   1172 

S  ■JHJ8-0414    1075 

11G74    173 

LAWS. 

1900.  ch.    24&      Repealed 
by  Laws  1018,  ch.  330.  .1073 

1913,  ch.  210  1065 

1913,  ch.   296    1071 

191.3,  ch.  295,  t  9 264 

1918.  ch.  330  1073 


MOHTAHA. 

CONSTITUTION. 

Art.  8.   8    6 642 

Art  6.  S  26 642 

REVISED  CODES. 

|§  545,  651,  552,  575....  537 

I  4632  544 

i  6657  727 

8  6671  646 

g  6682  727 

8  H698  806 

§  6794  888 

8  7201  533 

8  7861  631 

8  7988  533,  727 

8  8028  531 

i  8O40  888 

8  8119  84 

is  8301,  8302  655 
8894  540 
9167  84 

8  9271.  subsec.  4 658 

8  9324  84 

S  9483.  Amended  by  Laws 

1915.  ch.  Ul  640 

LAWS. 

1913.  ch.  72.  subch.  8.  8  1  887 
1913,  ch.  72,  subch.  9,  S  3  8S7 
1913  ch.  89.    Amended  by 

Laws  1915.  ch.  142 305 

1913,  pp.  612,  613,  S8  48, 

49    542 
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1915,  di.  Ill 540 

1915.  ch.   142    305 

HEVADA. 

CONSTITUTION. 
Art.  4,   i   31 663 

REVISED  LAWS. 

S  2166    351,  653 

h  2172,  2173    653 

H  6239.  5240    1000 

S  5841    653 

I*AWS. 

1864-65.  ch.  76 663 

1873,  ch.  119    653 

HEW  MEXICO. 

CONSTITUTION. 

Art.  6.   J  3..... 830 

CODE  1015. 

SI  4387.  4388   829 

i  4490   827 

OKIiAHOMA. 

CONSTITUTION. 

Art  2,  I  7 130,  985 

Art  2.  8  19 1.30 

Art  2.  <  20 130,  131 

Art  5.  S  54 992 

RBVISEID  LAWS  1910. 

«  581  1146 

U   1004.  1005  977 

i   1058  116 

«  1246.  1252.  1253 671 

<  21.'50  184 

I  2416  992 

i  2861  469,  779 

S  2852  469 

i  2926  106 

i  4261  776 

8  4701  663 

8  4770  467 

IS  4812,  4813,  4862,  4863  663 

88  4966,  4971  463 

8  4982  670 

8  5050  458 

8  5236, 671 

8  5310' 668 

8  6317  1145 

88  5504.  5505  973 

{  6868  990 

8  5861  683 

I  6878  1000 

8  ."iSOO  683,  1002 

I  6000  1002 

I  5906 6T6 

I  5937 995,  1002 

8  6005  '..110,  975 

f  6384  966 

88  7168,  7187  963 

LAWS. 
1913,  ch.   219,   art   8,   if 

13,  16    466 

1913,  ch.  219,  art.  4,  J  2..  971 
1915.  ch.  147,  i  1 180 


OKEOtOK. 

CONSTITUTION. 

Art  1,  8  20. 670 

Art.  7,  I  3 729 

Art  15,  S  2 711 


LORD'S     OREWON     LAWS. 

8S  16,    26 579 

I  84   729 

is  97-99   189 

il02   688 
i  213,  215 382 
296    370 

I  380   566 

i  631    667.  1184 

I  533    648 

i554  586 
659  382 
685    574 

8  712   548 

8  713    379 

8  782   648 

88  804,  808   378 

is  861,  8G4    552 

S  945    382 

S  1092.  subsec.  1 1178 

|8  1324.  1326.  1327 382 

I  2227    706 

88  4666.    4668.      Amended 
bv  Laws  1911.  p.  279..  668 

88  5132.  6134   378 

I  6028 1184 

8  6069  et  sea 588 

«  6069-6072    588 

f  6927    570 

8  7497    714 

CITY  CHARTERS. 

Portland,  art.  4,  S  73.    Sp. 

Laws  1903.  d.  26 570 

PorUand,  U  400,  401,  411, 

412.   419    664 

Salem.  8  26   567,  715 

SPECIAL  LAWS. 
1008.  D.  26.  art  4.  S  78. .  570 

LAWS. 

1911.  V.  16   686,  562 

]911,  p.  17,  S  4 556 

1911,  p.   279    558 

1913.  pp.  69.  70,  SS  1.  2, 

4-6    711 

1918,  p.  537    • 688 

1915,  p.  381,  8  4 875 


UTAH. 

CONSTITUTION. 


Art  13,  If  2,  3. 
Art  13,  I  4.... 


852 
498 


COMPILED  LAWS  1907. 

8  20  482 

8  206x2  190 

8  273  1022 

J  3Qg  J90 

8  1400X  ".'.'.'.'.  ioii.*  1047, '  1052 

8!  2505-2509  852 

8  3286  494,  500 

8  3341  1026 

8  3498  1029 

85  3668,  3669,  3685x 480 

8  4916.  Amended  by  Laws 

1915.  ch.  113  500 

i   4946  600 

LAWS. 

1900,  ch.  68. 1041,  1047 

1915,  ch.  113  500 

WASHINOTGN. 


CONSTITUTION. 
Art.  4.  I  4 


82 


REMINOTON  &  BALLIN- 
GER'S  CODEJ. 

8  814  196 

88  1634,  1547  608 

8  2406   926 

8  5571.     Repealed  by  Rem. 
Code  1915,  8  5562-35.  .1105 

Volume  3  (1913). 
S  6059-34    219 

REMINGTON'S   CODE  1916. 

8  168    915 

8  150    194 

8  159,  subsec.  6  961 

I  209—1    62,  198 

8  243    244 

S  284    770 

5  399   694 

8  459    512 

I  552    748 

i  602    244 

8  797   205 

S  844  600 

8  961    73 

8  1014    017 

8  1100   933 

$8  1134,  1147 980 

88  1197.   1199    . .'. 233 

8  1214    71,  757 

8  1240    597 

»  1289,  1292   951 

I  1368   205 

I  1723    82 

8  2414   250 

81  3402,  8419,  3450   933 

I  3662   773 

8  3677   750 

8  3680   917 

8  8607,  3698   750 

3990 941 

5013 78 

5662-35    1105 

5562-37  et  seq 1106 

8  5662-39    : 694 

8  6917    755 

H  6059—180,    6069—191..  768 

8  6262-1  et  seq 234 

88       628a-7.       6262-17, 

6262-10    236 

8  7507,  subsec.  32 284 

8  8005  241 

88  8006.  8008 239,  241 

88  8807,  8841,  8853.  8874, 

8875  930 

8  9252  517 

CITY  CHARTERS. 

Seattle,  art.  4.  8  18 239 

SeatUe.  art.  4,  S  18,  sub- 
sec. 15  241 

LAWS. 

1911.  p.  465,  8  28 217 

1915.  D.  2  227 

1915.  pp.  3,  4,  IS  4,  7...  227 
1915,  p.  394.  S  26 208 


WYOMINO. 

COMPILED    STATUTES 
1910. 

88  5220,   5261-5263    881 

88  5394,  5418,  5440.  5441, 
5444    844 

LAWS. 

1915,  ch.   134 881 

1915,  ch.  149.  8  1 844 
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STAY. 

8m  Co8te,  «s»277. 

STEALING. 

See  Larceny. 

STINGINESS. 

See  Wills,  <gs»41. 

STIPULATIONS. 

See  Venue,  ^=344. 

9=>I8(6)  (Wash.)  In  view  of  a  stipalation  of 
facts  to  thd  contrary,  held,  that  it  could  not  be 
presumed  that  an  insolvent  trustee  who  had  con- 
verted trust  funds  and  commingled  them  with 
its  own  had  withdrawn  for  its  own  use  only  its 
part  of  the  common  fund,  and  that  the  balance 
remaining  was  the  trust  fund. — Heidelbach  v. 
Campbell,  164  P.  247. 

STOCK. 

See  Banks  and  Banking,  9s»40;   Corporations, 
«=>60-133. 

STOCKHOLDERS. 

See  Corporations,  «=3l86,  193,  54S. 

STORAGE. 

See  Bzplosives,  4=>8;    Warehousemen. 

STREET  RAILROADS. 

See  Master  and  Servant,  «=>145;    Negligenc«, 
<S=>9S. 

n.  BEOUIiATXON  AND  OPERATION. 

«=>8 1  (1)  (Cal.)  Ilf  is  the  duty  of  the  motorman 
on  a  street  car  to  exercise  ordinary  care. — Lane- 
ford  V.  San  Diego  Electric  Ry.  Co.,  184  P.  398. 
d=>85(3)  (Cal.)  An  automobile  driver  when  the 
street  is  impassable  bas  the  right  to  drive  upon 
the  street  car  track.— Langford  v.  San  Diego 
Electric  Ry.  Co.,  164  P.  S»8. 
$=993(4)  (Cal.)  A  street  railway  motorman  is 
not  required  to  presume  that  an  automobile 
driver  will  fail  in  his  duty  to  pve  way  to  the 
car  approaching  the  crossing  at  the  same  time 
as  himself.— Arnold  v.  San  Francisco-Oakland 
Terminal  Rys.,  184  P.  798. 
€=»98(6)  (Cal.App.)  Duty  of  a  pedestrian  In 
crossing  a  city  street  is  to  use  ordinary  care 
with  regard  to  street  cars,  which  is  care  which 
people  of  ordinary  prudence  would  reasonably 
be  expected  to  exercise  under  circumstances. — 
Hammond  v.  Pacific  Electric  Ry.  Co.,  164  P.  50. 
€=>99(7)  (Cal.)  Where  deceased,  driving  an 
automobile,  saw  the  street  car  while  he  was  40 
feet  from  the  track  and  could  have  avoided 
danger,  his  driving  the  car  directly  against  the 
street  car  was  contributory  negligence  barring 
recovery. — Arnold  v.  San  Francisco-Oakland 
Terminal  Rys.,  164  P.  798. 

That  deceased,  driving  an  automobile,  was 
surprised  by  a  special  street  car  to  the  rear  of 
the  regular  car  does  not  excuse  his  contribu- 
tory negligence  in  driving  his  automobile 
against  said  car,  where  he  saw  the  special  car 
and  with  due  care  could  have  avoided  injury. 
—Id. 

An  automobile  driver,  on  approaching  a  street 
railway  crossing,  mast  give  way  to  a  street  car 
about  to  pass  at  the  same  time,  if  necessary  in 
order  to  avoid  a  collision. — Id. 
<&=»99(7)  (Wash.)  Under  facts  as  to  speed  of 
auto  and  street  car  end  their  distance,  when 
be  looked  from  point  of  collision,  held,  the  driv- 
er of  auto  was  guilty  of  contributory  negligence 
as  matter  of  law  in  attempting  to  drive  in  front 
of  car. — McEvilla  v.  Puget  Sound  Traction, 
Light  &  Power  Co.,  164  P.  193. 


«=»99(15)  (OU.)  Ordinary  rules  regulatiiig  con- 
duct of  persons  engaged  in  private  business, 
etc.,  are  not  controlling  in  case  where  members 
of  tire  department  are  hurrying  to  fire  in  an- 
swer to  alarm.— Oklahoma  Ky.  Co.  y.  Thomas, 
164  P.  120. 

Plaintiff,  fireman  riding  to  fire  on  track  which 
had  given  proper  warning  of  its  approach,  was 
justified  in  assuming  that  defendant  s  street  car 
would  be  stopped  300  feet  from  street  intersec- 
tion, as  required  by  ordinance.— Id. 
«=»I02(2)  ?CaJ.App.)  The  mere  fact  that  a 
person  confused  by  a  street  car  waa  negligent 
does  not  of  itself  excuse  nej^ligenco  of  street 
railroad,  if  pedestrian's  negligence  is  remote, 
and  did  not  contribute  approximately  to  the 
cause  of  the  injury. — Hammond  v.  Pacific  Elec- 
tric Ry.  Co.,  164  P.  60. 

<&=>  103(3)  (Cal.)  The  doctrine  of  Ust  dear 
chance  does  not  apply  in  favor  of  heirs  of  a 
deceased  automobile  driver  whose  cai^  was 
struck  by  a  street  car,  where,  when  the  deceas- 
ed's peril  could  have  been  discovered,  the  col- 
lision and  consequent  injury  was  unavoidable. 
—Arnold  v.  San  Frandsco-Oakland  'Terminal 
Rys.,  164  P.  708. 

«=»!  10(2)  (Cal.)  The  facts  showing  the  applica- 
bility of  the  last  clear  chance  rule  need  not  be 
alleged  in  the  complaint:— Langford  v.  San 
Diego  Electric  Ry.  Co.,  164  P.  398. 

«=>II3(7)  (Okl.)  In  action  for  injury  to  fire- 
man from  collision  between  his  truck  and  street 
car,  evidence  that  he  had  previously  ridden  on 
truck  at  similar  speed,  or  that  he  knew  when 
bo  boarded  it  that  truck  would  proceed  at  any 
particular  rate  of  speed,  was  inadmissible  to 
show  his  contributory  negligence. — Oklahoma 
Ry.  (3o.  T.  Thomas,  164  P.  12(5. 

<^=>II4(13)  (Cal.App.)  In  action  for  personal 
injuries  to  plaintiff,  when  bit  by  defendant's 
street  car,  in  which  negligence  of  defendant  was 
established,  evidence  ^dto  support  a  finding 
that  plaintiff  was  not  negligent. — Hammond  v. 
Pacific  Electric  Ry.  Co.,  164  P.  50. 

<3=>II4(19)  (Cal.)  Evidence  held  insufficient  to 
show  liability  of  street  railway  for  death  of 
automobile  driver  upon  the  last  dear  chance 
doctrine.— Arnold  v.  San  Francisco-Oakland 
Terminal  Rys.,  164  P.  798. 

®=9ll7(26)  (Cal.)  Evidence  KM  to  present 
question  for  jury  whether  automobile  driver 
was  negligent  in  attempting  to  pass  on  left  of 
street  car  when  the  street  car  was  undergoing 
repairs.— Langford  v.  Sun  Diego  Electric  Ry. 
Co.,  164  P.  398. 

€=9 1 1 8(1)  (Cal.)  In  action  for  personal  injuries 
when  street  car  collided  with  automobile,  street 
railway  was  entitled  to  have  inquiry  limited  to 
conduct  of  motorman  at  the  time  and  not  his 
general  capacity.— Langford  v.  San  Diego  Elec- 
tric Ry.  Co.,  164  P.  398. 

<S=»II8(2)  (Cal.)  In  action  for  injuries  to  pas- 
sengers in  an  automobile  When  struck  by  a 
street  car,  it  was  error  to  Instruct  that  street 
cars  with  proper  appliances  are  easily  stopped. 
—Langford  v.  San  Diego  Electric  Ry.  Co.,  164 
P.  398. 

$=>l  18(11)  (Cal.App.)  In  an  action  for  injuries 
to  a  pedestrian  struck  by  defendant's  street  car, 
an  instruction  on  contributory  negligence  held 
not  to  state  doctrine  of  comparative  negligence, 
but  only  to  require  that  it  be  established  that 
plaintiff  was  guilty  of  such  contributory  negli- 
gence as  to  excuse  defendant. — Uammond  v.  Pa- 
cific Electric  Ry.  Co.,  164  P.  60. 

STREETS. 

See  Dedication;   Highways;    Municipal  Corpo- 
rations, <8=»413,  654-761. 

SUBCONTRACTORS. 

See  Mechanics'  Liens 
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SUBROGATION. 

^s>2  (Cal.App.)  BeBoIntlon  of  director*  and 
stockholders  of  a  corporation  writing  down 
stock  to  cover  defalcations  of  secretary  held  not 
to  support  contention  tliat  amount  received  on 
secretary's  bond  should  be  credited  pro  rata  on 
claim  for  conversion  of  a  check  cashed  by  the 
secretary  of  a  bank  without  authority.— Palo 
Alto  Mut  BuQdinE  &  Loan  Aas'n  t.  First  Nat 
Bank,  164  P.  1123. 

«=926  (Okl.)  Where  owner  conveyed  lots  to  a 
married  woman  subject  to  a  mortage  and  she 
conveyed  to  another  subject  to  first  and  second 
mortgages,  and  liefore  her  conv^ance  one  M. 
sued  her  and  her  hnsband  and  established  a  Us 
pendens  and  they  were  sold  to  M.  subject  to 
mortgages,  plaintiff,  who,  pending  M.'s  suit, 
loaned  second  grantee  money  to  pay  mortgages 
and  took  third  mortgage  was  a  volunteer  and 
not  entitled  to  subrogation  to  rights  of  first 
mortgagee.— BmployCs'  Building  &  Loan  Aas'n 
V.  Crafton,  164  P.  473. 

SUFFRAGE. 

See  EHectione. 

SUIT. 

See  Action. 

SUPERSEDEAS. 

See  Criminal  Law,  «s>1064. 

SUPPORT. 

See  Divorce,  «3>131. 

SURETYSHIP. 

See  Principal  and  Surety, 

SURPLUSAGE. 

See  Indictment  and  Information,  9=>119. 

SURRENDER. 

See  Landlord  and  Tenant,  ^=>109. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

See  Constitutional  Law,  9=>290:  Licenses; 
Mortgages,  €=»604;  Municipal  Corporations, 
«=>407-579. 

n.    CONSTITOTIONAI.   BEOTTXEtE- 
MENT8  AND  BESTBIOTION8. 

«=»47(5)  (Utah)  Where  plaintiff  bank  owned 
all  atock  in  building  corporation,  the  bank  was 
the  "owner""  of  the  building  held  by  the  build- 
ing company  within  meaning  of  Const,  art.  13, 
8j|  2,  3,  and  Comp.  Laws  1907,  JS  2505-2509, 
prohibiting  double  taxation. — McCornick  &  Co. 
V.  Bassett,  164  P.  852. 

Taxation  of  a  bank's  capital  stock  without 
deducting  value  of  realty  owned  by  building 
company  of  which  bank  held  all  stock  was  dou- 
ble taxation  prohibited  by  Const,  art.  13,  §g  2, 
3,  Comp.  Laws  1907,  JJ  2505-2509.— Id. 

in.  UABIUTY  OF  PERSONS   AND 
raOPEBTT. 

(B)  Gorpsrmtlona   and    Corpormte   Stoolc 
and  Propertr. 

<s»l58  (Utah)  Taxation  of  drain  tunnels  under 
Const,  art  13,  {  4,  held  unauthorized  where  it 
appeared  that  the  tunnels  had  no  value  inde- 
pendent of  the  operation  of  the  mine. — Ontario 
Klver  Mining  Co.  v.  Hixon,.164  P.  498. 


<C)  PnbUe  PvApevtr  and  Inatttatlona. 

4=3 177  (Wash.)  State  lands  under  contract  of 
sale  are  not  taxable  as  real  property  so  as  to 
warrant  issuance  of  certificates  of  delinquen- 
cy.—Connor  V.  Spokane  County,  164  P.  517. 

V.  I.EVT  AND  ASSESSMENT. 

(B)  Aaaeasors  and  ProeeedlnKS  tor  Aa- 
aeaament. 

«=>3I9(2)  (Utah)  Where  bank  furnished  as- 
sessor statement  as  required  bj;  Comp.  Laws 
1907,  {  2507,  showing  ownership  of  building 
held  by  building  company  of  which  bank  held  all 
stock,  and  assessor  assessed  that  property  to 
other  com{>any,  but  assessed  capital  stock  as 
given,  it  will  be  presumed  that  bank's  assess- 
ment also  covered  such  property. — McCornick 
&  Co.  V.  Bassett,  164  P.  862. 

(D)   Mode  of  Aaaeaameat  of  Corporate 
Stoelc,  Property,  or  Reeelpta. 

#=»380  (Idaho)  Under  B«venue  Act,  {  173, 
proportion  of  capital  stock,  surplus,  etc,  of 
bank  invested  in  or  i^epreaented  by  property 
outside  of  county  in  which  it  is  located  is  not 
to  be  deducted  from  full  cash  value  of  its  capital 
stock  in  listing  it  for  assessment.— Weiser  Nat 
Bank  v.  Washington  County,  164  P.  1014. 

(O)  RoTlevr,  Correettom,  or  Settlns   Aside 
of   Aaaeaanemt. 

«=>493(1)  (Okl.)  On  original  application  for 
certiorari  to  review  action  of  county  court  in 
reviewing  on  appeal  action  of  treasurer  of  coun- 
ty in  proceeding  by  a  special  tax  auditor  to 
bst  and  assess  bank's  omitted  property,  agreed 
statement  of  facts  held  not  to  justify  issuance 
of  writ. — Southern  Nat.  Bank  or  Wynncwood  v. 
Wallace,  164  P.  461. 

«=>493(2)  (Okl.)  Neither  the  Supreme  Court 
nor  distnct  court  have  jurisdiction  on  appeal  or 
by  petition  in  error  to  review  county  court's 
order  or  judgment  in  pending  proceeding  before 
it  from  action  of  county  treasurer  under  stat- 
utes governing  discovery  of  omitted  taxable 
property.— Grady  County  y.  Cbickasha  Cotton 
Oil  Co.,  164  P.  457. 

Vm.  OOLI.EOTXON     AND     ENFOBOE- 

MENT  AGAINST  PERSONS  OB  FEB- 

SOHAX  FBOPEBTT. 

(C)  Remedies  (or  'Wronsfal  Rntoroeoieat. 

<8=»607  (Colo.)  The  courts  do  nM  look  with  fa- 
vor on  suits  to  enj<Mn  the  collection  of  public 
revenue.— Kendrick,  County  Treasurer,  v.  A.  Y. 
&  Minnie  Min.  &  MUl.  Co.,  164  P.  1161. 
^=»608(9)  (Colo.)  A  suit  to  enjoin  collection  of 
taxes  as  excessive  should  have  been  dismissed; 
aq  adequate  remedy  at  law  being  provided,  and 
it  being  complainant's  duty  to  have  paid  the 
whole  tax  assessed  and  have  proceeded  under 
Rev.  St.  1908,  !  5750,  to  recover  excess.— Ken- 
drick, County  Treasurer,  v.  A.  Y.  &  Minnie  Min. 
&  Mill.  Co.,  164  P.  1161. 

IX.   8AI.E  OF  LAND  FOB  NONFAT- 
MENT  OF   TAX. 

4s»667  (Wash.)  Under  procedure  prescribed 
by  our  statute,  that  property  was  sold  for  ap- 
proximately 60  cents  in  excess  of  amount  of 
taxes  due  does  not  render  void  tax  foreclosure 
proceeding  or  title  acquired  thereby. — Dwight 
v.  Waldron,  164  P.  761. 

XI.  TAX  TITIJBS. 

<A)  Title  and  Rl«ltta  of  Parohaaer  at  Tax 
Sale.  , 

<S=>730  (Wash.)  A    purchaser's   interest   in   a 
contract  to  buy  state  lands  is  not  assigned  by 
a  certificate  of  delinquency. — Connor  v.  Spokane 
County,  164  P.  517. 
A  certificate  of  delinquency  on  state  lands  un- 
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der  contract  of  sale  will  not  ripen  into  title 
upon  the  right  of  redemption  being  foreclosed. 
—Id. 

(D)  Rivltts  smd  Remedies  of  Pnrcltaaer  of 
Invalid  TlUe. 

«=9S2I(2)  (Wash.)  Rem.  Code  1916.  i  92S2,  au- 
thorizing repayment  of  gums  paid  lor  void  cer- 
tificates of  delinquency,  applies  to  a  certificate 
issued  on  state  lands  under  contract  of  sale, 
since  such  certificate  cannot  ripen  into  jperfect 
title.— Connor  t.  Spokane  County,  184  P.  6l7. 

XltL  I.EOACT,  INHERITAKOE,  AKD 
TBANSFEB  TAXES. 

€=3862  (Kan.)  Repeal  of  inheritance  tax  act 
by  Laws  1913,  c.  330,  did  not  relieve  the  execu- 
tor or  probate  court  of  any  unperformed  duties 
imposed  upon  them  by  repealed  act. — In  re 
Moseley's  Estate,  184  P,  1073. 
<S=3864  (Cal.)  Inheritance  Tax  Law  1905.  |  1, 
imposes  tax  (1)  upon  all  property  passing  by 
will  or  by  intestate  laws  of  state,  and  (2)  upon 
all  property  of  nonresident,  which,  regardless 
of  mode  of  transfer  or  succession,  shall  be  with- 
in state.— McDougald  v.  Lilienthal,  164  P.  387. 
®=9867(1)  (Cal.)  Imposition,  under  Inheritance 
Tax  Law  1905,  g  1,  of  inheritance  tax  upon  all 
property  of  nonresident,  which,  regardless  of 
mode  of  transfer  or  succession,  shall  be  within 
state,  is  not  dependent  upon  any  proceedings  in 
probate,  ancillary  or  otherwise,  had  within 
state  under  its  power  to  tax  all  property  within 
its  limits.— McDougald  t.  lilienthal,  164  P. 
387. 

iS=3867(2)  (Cal.)  Ownership,  by  New  York  dece- 
dent, of  portion  of  capital  stock  of  California 
corporation,  which  ownership  was  evidenced  by 
certificates  of  stock  located  in  state  of  New 
Tork,  was  ownership  of  property  witliin  Cali- 
fornia within  Inheritance  Tax  Law.— McDou- 
gald V.  Lilienthal,  164  P.  aS7. 
d=>890  (Kan.)  Where  inheritance  tax  due  un- 
der repealed  act  of  1909  was  not  paid  by  ex- 
ecutor having  ample  funds,  probate  court's 
order  discharging  him  liefore  liis  payment  of  tax 
will  be  set  aside  on  state's  motion. — ^In  re  Mose- 
ley's EsUte,  164  P.  1073. 

TEACHERS. 

See  Officers,  <S=>1;    Schools  and   School  Dis- 
tricts, <&=»135,  141. 

TELEGRAPHS  AND  TELEPHONES. 

See  Municipal  Corporations,  iS=>063,  671,  680, 
681. 

n.  nBovLA.Tio'Bf  aud  operatioh. 

€=>54(5)  (Kan.)  Under  the  Carmack  amend- 
ment (Act  Cong.  June  18,  1910,  c.  309),  an  in- 
terstate telegraph  company  may  by  contract 
limit  its  liability  for  nondelivery  of  an  unre- 
peated  message  to  the  amount  paid  for  its  trans- 
mission, even  in  case  of  gross  negligence. — 
Kirsch  v.  Postal  Telegraph  Cable  Co.,  164  P. 
267. 

<S=»66(4)  (Okl.  In  action  for  failure  to  deliver 
a  death  message,  evidence  held  not  to  show  that 
defendant's  conduct  was  actuated  by  or  accom- 
panied with  any  evil  intent  or  gross  negligence, 
with  respect  to  its  liability  in  punitive  damages. 
—Western  Union  Telegraph  Co.  v.  Cates,  164 
P.  779. 

TENANCY  IN  COMMON. 

n.  BIXTTITAI.    RIGHTS,    DUTIES,    AlTD 
INABILITIES    OF   COTEMANTS. 

4s»l9(l)  (Wash.)  Tenant  cannot  by  purchas- 
ing outstanding  adverse  title  to  or  incumbrance 
on  land  deprive  his  eotenants  of  their  common 
interest  when  purchase  is  made  for  benefit  and 
protection  of  common  estate. — ^Dwight  v.  Wal- 
dron,  164  P.  761. 


^=>I9(2)  (Wash.)  Purchase  by  one  ootenant 
of  outstanding  title  or  claim  against  land  own- 
ed in  common  is  as  to  other  eotenants  voidable 
only;  they  having  right  to  elect  to  share  in 
benefit  of  purchase.— Dwight  v.  Waldron,  164 
P.  761. 

If  cotenant  wishes  to  share  adverse  title  ac- 
quired by  purchasing  tenant,  he  must  witMn  a 
reajonble  time  tender  payment  of  his  share  of 
price  necessarily  expended  in  acquiring  title. 
— Id. 

Equity  does  not  oblige  cotenant  to  pay  out 
money  to  protect  common  title,  bnt  permits 
him  to  do  so  and  converts  Um  into  trustee 
when  he  has  done  so.— Id. 
«=s»l9(5)  (Wash.)  Where  cotenant  has  pur- 
chased adverse  claim  to  land,  failure  of  other 
eotenants  to  reimburse  him  within  reasonable 
time  will  be  taken  as  election  on  their  part  to 
allow  him  to  take  the  title  he  has  acquired  for 
his  individual  use.— Dwight  v.  Waldron,  164  P. 
761. 

«=»38(6)  (Wash.)  Action  after  20  years  by  co- 
tenant  to  set  aside  tax  deed  and  quiet  tide  to 
certain  undivided  interests  in  land  held  barred 
by  laches.— Dwight  v.  Waldron,  164  P.  7«l# 

TERM. 

See  Judgment,  «=3298. 

TESTAMENTARY  CAPACITY. 

See  Wills.  <8=s>34-£6. 


See  Larceny. 


THEFT. 
TIME. 


See  Deeds,  «=s>9;  Exceptiraas,  BQI  of,  ®=>40, 
41;  Execution,  €=7221 ;  Executors  and  Admin- 
istrators, €=»225;  Insurance,  €=9621;  Inter- 
est, €=339;  Judgment,  €=»153 ;  Principal  and 
Surety,  €=»104;  Sales,  €=>126. 

€=»9(4)  (Or.)  L.  O.  L.  i  631,  relating  to  com- 
putation of  time,  applies  to  measurement'of  time 
for  publication  of  notices  by  cities  or  towns. — 
Watson  V.  City  of  Salem,  164  P.  1184. 

TITLE. 

See  Adverse  Possession ;  Bills  and  Notes,  9=> 
443;  Chattel  Mortgages,  €=3127;  Covenants, 
€=947;  Dedication,  €=354;  Insurance,  <S=> 
282;  Limitation  of  Actions,  €=344;  Municipal 
Corporations,  €=3663;  Partition,  €=»17; 
Quieting  Title;  Replevin,  €=s>8;  Sales,  €=> 
202;  Statutes,  €=>120;  Taxation,  €=>730. 
821;    Vendor  and  Purchaser,  €=3112. 

TORRENS  ACT. 

See  Medianlcs'  Ldens,  ^s»131;  Records,  ^=>8. 

TORTS. 

See  Action.  €=328;  Assault  and  Battery,  €=> 
29,  43;  Carriers.  €=3177,  280-3974;  Dam- 
ages, €=3l31,  132:  Death,  €=331;  Dismissal 
and  Nonsuit.  €=326;  Electricity,  €=3l»;  Ex- 
plosives, €=38;  False  Impriscmment,  ^=>36, 
40;  Forcible  Entry  and  Detainer,  €=39; 
Fraud ;  Highways,  ®=3l75-184 ;  Husband  and 
Wife,  €=3200,  333,  334;  Judgment,  €=3606; 
Libel  and  Slander :  Limitation  of  Actions,  €=3 
55;  Master  and  Servant,  €=388-288;  Munici- 
pal Corporations,  €s>691-761;  Negligence; 
Nuisance;  Parties,  €=>27;  Physicians  and  Sur- 
geons, €=3l4,  18;  Railroads,  «=3276-484; 
Street  Railroads.  €=>81-118;  Telegraph  and 
Telephones,  €=386;  Trover  and  Conversion. 

TOWAGE. 

See  Appeal  and  Error, 
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TOWNS. 

See  Municipal  Corporntlons. 

TRAFFIC  OFFICER. 

See  Municipal  Corporations,  <=370& 

TRANSCRIPTS. 

See  Appeal  and  Brror.  4=9608 :  Judgment,  4s> 
768. 

TRANSFER  OF  CAUSES. 

See  Criminal  Law,  «=9l064. 

TREES. 

See  Woods  and  Foresta. 

TRESPASS. 

See  Animals,  4=393,  100.  « 

TRIAL 

See   Continuance ;    Costs;   Criminal  Law,   ^» 

622-002;    Jury;    New    Trial;    Stipulations; 

Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  tlie  various  specific  topics. 
For  review  of  rulines  at  trial,  see  Appeal  and 

Error. 

m.  ootrBSE  Ain>  consttot  or 

TBIAI.  Ilf  OENERAI^ 

4s»28(l)  (Utah)  Court's  admonition  to  jury, 
before  viewing  resort  premises  claimed  to  iiave 
been   injured    by   railway   fire,    that  jury   was 


merely  to  view  the  premises  held  proper.— P.  A. 

&.,  164  P. 

1020. 


Sorensen  Ca  v.  Denver  &  B.  O.  R. 


The  purpose  of  a  view  of  premises  by  a  jary 
Is  to  enable  them  to  better  understand  the  ev- 
idence produced  in  open  court,  and  not  to  take 
independent  evidence. — Id. 

XV.  RECEPTION  OF  EVIDENOE. 

(A)  Introdnctlon.  Offer,  mat  Admlsalon  of 
Evidence  is  General. 

4=948  (Kan.)  Evidence,  admissible  to  establish 
one  phase  of  a  case,  and  not  of  another,  may  be 
received,  and  its  application  limited  in  the  in- 
structions to  the  purpose  for  which  it  is  com- 
petent—State V.  Cowan,  164  P.  183. 

V.  ABOTTBIEirrS  AND  OONDVOT  OF 
OOimSEI.. 

4=3 1 32  (Wash.)  In  a  personal  injury  suit  re- 
mark of  counsel  in  argument  for  defendant  that 
a  certain  matter  was  not  proved  because  "we 
were  not  allowed  to  introduce  the  evidence" 
held  cured  by  counsel's  withdrawal  and  request 
to  jury  not  to  consider. — Strafford  v.  Nortnem 
Pac.  Ry.  Co.,  164  P.  71. 

VX.  TAKING  CASE  OS  QVESTXON 
FROM  JUBT. 

(A)  <lnestlona  of  Lnnr  or  of  Faet   in  Gen- 
eral. 

4=>  139(1)  (Utah)  Weight  of  negative  testimo- 
ny of  witnesses  as  to  giving  warning  signals 
ordinarily  is  for  jury;  but  when  physical  con- 
ditions and  attending  circumstances  render  it 
highly  improbable  that  they  could  hear,  rule  is 
otherwise.— Russell  v.  Watkins,  164  P.  867. 
4p>l43  (Utah)  Where  there  is  substantial  con- 
flict in  the  testimony,  it  is  the  province  of  the 
jury,  and  not  trial  court,  to  determine  the 
weight  of  the  testimony. — Dimmick  t.  Utah 
Fuel  Co.,  164  P.  872. 

4=>I43  (Wash.)  Questions  on  which  evidence 
was  contlictin^  were  for  jury  under  proper  in- 
structions.— Singer  v.  Martin,  164  P.  1106. 


CI»   Dlreation  of  Verdict. 

4=>I77  (SM.)  By  their  requests  for  a  directed 
verdict  tne  parties  in  effect  request  the  court 
to  find  facts,  and  are  therefore  concluded  by  its 
finding,  if  supported  by  substantial  evidence. — 
De  Burg  v.  ArmenU,  164  P.  838. 

th.  instructions  to  jttrt. 

(A)  Provlnec  of  Conrt   and  Jnrr  In   Gen- 
eral. 

<S=s>  1 94(16)  (Cal.)  In  action  for  injuries  to  pas- 
sengers in  an  automobile  when  struck  by  a 
street  car,  an  instruction  that  street  cars  with 
proper  appliances  are  easily  stopped  was  ob- 
jectionable as  a  charge  on  a  fact.— Langford  v. 
San  Diego  Eaectric  Ry.  Co.,  164  P.  308. 
4=>I94(16)  (Cal.App.)  In  action  for  injuries  re- 
ceived in  falling  through  trapdoor  in  defend- 
ants' barroom,  instruction  referring  to  trap- 
door in  floor  as  being  part  of  said  barroom,  etc., 
if  understood  as  referred  to  floor  space  filled  by 
trapdoor,  held  not  invasion  of  province  of  jury 
by  charging  as  to  matters  af  fact — Braun  v. 
Vallade,  164  P.  0O4. 

(B)  Ifeeessltr   and   8nbJcet-Bf after. 

4=>2I7  (Or.)  Instruction  that  the  jury  is  su- 
preme in  the  realm  of  fact,  and  that  the  court 
is  supreme  in  the  realm  of  law,  whether  it 
correctly  states  it  or  not,  is  proper. — White  v. 
East  Side  Mill  &  Lumber  Co.,  164  P.  736. 

(C)   Form,    Reanlaltea,    and    Snillclenojr. 

4=» 234(7)  (Utah)  Instruction  on  harden  of 
proof  of  contributory  negligence  and  assump- 
tion of  risk  held  not  so  erroneous  as  to  mis- 
lead jury  into  believing  that  in  passing  upon 
these  questions  tiiey  would  be  confined  to  the 
evidence  of  defendant's  witnesses.— Dimmick  v. 
Utah  Fuel  Co.,  164  P.  872. 
4=3240  (Utah)  Instruction  that,  if  ,  plaintiff 
was  injured  and  he  had  no  knowledge  that  coal 
which  fell  on  plaintiff  was  on  extension  chute 
and  defendants  had  full  opportunity  to  warn 
plaintiff  and  failed  to  do  so,  verdict  must  be  for 
plaintiff,  held  not  argumentative  as  against  the 
defendants.— Dimmick  v.  Utah  Fuel  Co.,  164 
P.  872. 

4=7240  (Utah)  Refusal  to  give  argumentative 
instructions  was  not  erroneous. — Smith  v.  Gil- 
bert. 164  P.  1028. 

4=3241  (Utah)  In  a  servant's  action  for  inju- 
ries, action  of  court  in  charging  jury  in  the 
language  of  statute  as  to  vice  principals  and 
fellow  servants  held  error. — Dimmick  v.  Utah 
Fuel  Co.,  164  P.  872. 

4=3242  (Utah)  A  requested  instruction,  regard- 
ing consideration  of  testimony  after  jury's 
view  of  premises,  was  properly  refused,  where 
as  a  whole  it  was  misleading. — P.  A.  Sorensen 
Co.  V.  Denver  &  R.  G.  B.  Co.,  164  P.  1020. 
4=3244(4)  (Utah)  A  portion  of  instruction  that, 
if  plaintiff  was  mjured  and  he  had  no  knowl- 
edge of  danger,  and  defendants  had  knowledge 
and  full  opportunity  to  warn  him,  verdict  must 
be  for  plaintiff,  held  not  to  give  undue  promi- 
nence to  particular  facts-  to  defendant'spreju- 
dice.— Dimmick  v.  Utoh  Fuel  Co.,  164  P.  872 

(D)  Applicability    to    Pleadlnars    and    BtI- 
dence. 

4=9250  (Idaho)  An  instruction  should  not  be 
given  unless  founded  on  the  issues  in  the  case 
or  evidence-  recwved  at  the  trial. — ^Austin  v. 
Brown  Bros.  Co.,  104  P.  05. 
4=3251(2)  (Idaho)  Where  only  issue  in  an  ac- 
tion was  whether  a  constable  had  performed  hit 
statutory  duty  in  levying  upon  sufficient  prop- 
erty of  the  judgment  debtor,  and  the  question 
of  the  debtor's  insolvency  was  immaterial,  in- 
struction on  latter  question  was  error. — Smita 
V.  Graham,  164  P.  3i54. 
Whore  only  issue  in  action  was  whether  con- 
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stable  had.  performed  hig  statutorT  duty  in  levy- 
ing upon  sufficient  property  of  judgment  debtor 
to  satisfy  the  judgment,  and  judgment  debtor 
claimed  no  exemption,  instruction  on  exemption 
waa  error.— Id. 

€=s>25t(7)  (Kan.)  In  action  on  note  given  for 
bank  stock,  defended  on  the  ground  that  it  was 
obtained  by  fraud  and  was  without  considera- 
tion, where  no  waiver  of  defense  of  failure  of 
consideration  was  pleaded,  it  was  not  error  to 
refuse  instruction  on  waiver. — Atchison  Sav- 
ings Bank  v.  Potter,  164  P.  149. 
®=>25l(8)  (Cal.)  In  action  for  injuries  to  au- 
tomobile passenger  struck  by  street  car,  giving 
of  instruction  on  incompetent  employfe  and  re- 
fusal of  one  requested  thereon  held  erroneous. — 
Langford  v.  San  Dicpo  Electric  Ry.  Co.,  164 
P.  398. 

9=9251(8)  (Wash.)  Instructions  given  in  a  mal- 
practice case  regarding  goieral  negligence,  and 
in  effect  stating  that  for  want  of  ordinary  care 
the  physician  was  liable,  held  erroneous  because 
not  within  issues.— Ennis  v.  Banks,  164  P.  58. 
^=252(8)  (Wash.)  Instruction  given  in  a  mal- 
practice case  that,  in  determining  ordinary  skill 
and  diligence,  the  "advanced  state  of  the  pro- 
fession at  tile  time"  might  be  considered,  held 
misleading,  there  being  no  evidence  ruatbig 
thereto.— Ennis  v.  Banks,  164  P.  58. 

Instruction,  given  in  a  malpractice  case,  that 
"when  a  cause  is  shown  which  might  produce 
an  accident  in  a  certain  way  *  *  *  it  is  a 
warrantable  presumption  •  ♦  •  that  the  one 
shown  was  the  operative  agency,"  heli  errone- 
ous;   there  being  no  accident.— Id. 

<(=>252(10)  (Wash.)  In  action  against  proprie- 
tor of  jitney  bus  by  passenger  therein  injured 
when  bus  collided  with  another  car,  requested 
instruction  held  erroneous  as  involiing  phase  of 
rule  of  last  clear  chance  inapplicable  on  facts. — 
Singer  v.  Martin,  164  P.  11(». 

<&s»252(17)  (Utah)  In  the  absence  of  evidence 
from  wbicb  a  general  scheme  ta  defraud  could 
be  inferred,  refusal  of  instruction  upon  this 
question  was  not  erroneous. — Smith  v.  Gilbert, 
164  P.  1028. 

4=3253(8)  (Nev.)  In  an  action  for  restitution 
of  real  property,  in  which  defendant  alleged  that 
he  was  plaiDtiflTs  husband,  an  instruction  on 
presumption  of  continuance  of  illicit  relation 
held  erroneous,  as  disregarding  all  weight  of  evi- 
dence tending  to  estublish  a  marital  relation  be- 
tween parties  during  their  residence  in  the  state. 
—Parker  v.  De  Bernardi,  164  P.  645. 

(E)  Reaneata  or  Prayer*. 

«=»255(5)  (Wash.)  Where  plaintiff  testified, 
and  defendant's  counsel  objected,  evidence  was 
incompetent,  and  asked  court  to  direct  jury  to 
disregard  answer,  and  court  ruled  it  was  im- 
material, in  absence  of  request  for  more  specific 
direction,  court's  statement  was  sufficient. — 
NoUmeyer  v.  Tacoma  By.  &  Power  Co.,  164  P. 
229. 

4=9255(12)  (Wash.)  In  action  on  accident  pol- 
icjr  having  clauses  for  total  and  partial  dis- 
ability, where  defendant  failed  to  request  in- 
struction on  partial  disability  and  to  except  to 
the  instructions  on  total  disability,  it  cannot 
complain  of  failure  to  instruct  on  partial  dis- 
ability.— Sladjoe  v.  National  Casualty  Co.,  164 
P.  203. 

4=9255(13)  (Wash.)  Failure  to  give  a  definition 
of  proximate  cause  in  an  instruction  was  not 
erroneous  where  no  such  instruction  was  re- 
quested.—Singer  v.  Martin,  164  P.  1106. 

4=9260(1)  (Cal.App.)  Refusal  of  requested  in- 
structions lully  and  correctly  covered  by  given 
instructions  is  not  error. — Braun  v.  Vallade, 
164  P.  904;   Fiori  v.  Agnew,  Id.  899. 

4=9260(1)  (Kan.)  It  is  not  reversible  error  to 
refuse  an  instruction  stating  in  detail  the  law 
covering  an  issue  submitted,  where  the  court 


clearly  states  the  same  rule  in  the  instruction 
given. — Buth  v.  Witherspoon-Engler  Co.,  164  P. 
1064. 

4=>260(1)  (Or.) .  Befusal  of  requested  instruc- 
tions which,  in  so  far  as  they  conform  to  the 
law,  were  covered  by  charges  given,  waa  not 
error.— White  v.  East  Side  Mill  &  Lumber  Co., 
164  P.  736. 

4=9260(1)  (Wash.)  When  requested  instructions 
•were  amply  covered  by  instructions  ^ven,  it 
was  not  error  to  refuse  to  give  requests  in  exact 
language  asked.- Nollmeyer  v.  Tacoma  Ry.  & 
Power  Co.,  164  P.  229. 

4=9260('8)  (Cal.App.)  In  action  for  injuries  re- 
ceived by  plaintiff  when  hit  by  defendant's 
street  car,  a  requested  instruction  on  care  re- 
quired of  plaintiff  held  sufficiently  covered  by 
instruction  given. — Hammond  v.  Pacific  iElectric 
Ry.  Co.,  164  P.  60. 

4=9260(8)  (Wash.)  In  action  against  street  rail- 
road for  injuries  to  passenger  while  alighting, 
defendant  was  not  required  to  rest  defense  on 
inference  from  instructions  given,  but  to  have 
its  verrion  on  request  specifically  submitted  to 
jury,  if  there  was  substantial  evidence  support- 
ing allegations  of  affirmative  defense. — Nollmey- 
er V.  Tacoma  By.  &  Power  Co.,  164  P.  229. 
4=9261  (Wash.)  To  entitie  party  to  predicate 
error  on  court  s  refusal  to  give  requested  in- 
struction, it  must  be  substantially  correct,  and 
instruction  which  is  in  part  correct  and  in  other 
particulars  incorrect  may  be  refused  as  whole. 
—Nollmeyer  v.  Tacoma  By.  &  Power  Co-  164 
P.  229. 

4=9261  (Wash.)  When  in8tructi(»  partly  good 
and  partly  bad  is  offered,  court  is  not  required 
to  weed  oat  and  reject  bad  and  give  good  on 
pain  of  reversal — Singer  v,  Martin,  164  P.  1105. 
4=>267(2)  (CaLApp.)  It  is  not  »'ror  for  court 
to  so  state  requested  instructions  as  to  correct- 
ly state  law.— "JHori  v.  Agnew,  164  P.  899. 

(6)  ConatraeHsB  and  Operation. 

4=9295(1)  (Cal.App.)  It  is  duty  of  jury  to  con- 
sider all  of  instructions  given  as  a  whole  in  ar- 
riving at  verdict.— Hammond  v.  Pacific  Electric 
By.  Co.,  164  P.  50. 

4=9295(1)  (Wash.)  It  is  immaterial  that  words 
and  sentences  in  instruction,  taken  separately, 
do  not  state  law,  where,  construed  with  context, 
they  are  correct. — Bergen  v.  Lewis  County,  164 
P.  73. 

4=9295(1)  (Wyo.)  Effect  of  instructions  is  not 
to  be  determined  alone  upon  single  statement  to 
which  exception  is  taken,  but  charge  must  be 
taken  as  whole  in  determining  effect. — Wood  v. 
Wood,  164  P.  844. 

4=3295(5)  (Or.)  In  action  for  fraud  in  exchange 
of  realty,  an  instruction  upon  right  of  plain- 
tiffs making  an  investigation  of  the  property  to 
rely  on  defendants'  representations  held  to  fair- 
ly submit  the  issues,  when  considered  as  an 
entirety. — Beimers  v.  Brennan,  104  P.  552. 

4=9295(6)  (Wash.)  In  action  against  proprietor 
of  jitney  bus  by  passenger  injured  when  bus 
collide<l  with  another  car,  instructions  as  whole 
held  to  have  given  jury  law  of  proximate  cause 
as  applied  to  excessive  speed  as  well  as  to 
every  charge  of  negligence. — Singer  v.  Martin, 
164  P.  1105. 

4=9296(3)  (Cal.)  Error  in  instructing  that  rail- 
road had  duty  of  employing  competent  servants 
held  not  cured  by  qualification  that  it  was  lia- 
ble\for  failure  to  do  so.— Langford  v.  San  Diego 
Electric  Ry.  Co.,  164  P.  398. 

4=9296(3)  (CaLApp.)  In  action  for  injuries  re- 
ceived in  falling  through  trapdoor  in  barroom, 
where  instruction  referred  to  trapdoor  in  floor 
as  being  part  of  said  barroom,  etc.,  any  confu- 
sion possible  being  doubt  as  to  whether  reference 
was  to  spaces  below  trapdoor  when  open,  or  to 
floor  space  filled  by  trapdoor  when  closed,  held 
cured  by  instruction  that  if  trapdoor  waf  locat- 
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ed  at  prirate  portion  of  ift«misea,  defendants 
were  not  required  to  guard  it.— Braun  v.  Val- 
lade.  104  P.  004. 

«=3296(3)  (Utah)  In  a  servant's  action  for  in- 
juries caused  hj  a  piece  of  coal  falling  from  a 
chute  at  a  mine,  portion  of  instruction  Com- 
plained of,  considered  with  remainder  of  in- 
struction, held  to  reasonably  imply  that  jury 
must  find  that  plaintiff  did  not  know  that  cold 
was  on  chute. — Dimmick  v.  Utah  BSiel  Co.,  164 
P.  872. 

«E»296(3)  fWash.)  Instruction  erroneously  de- 
daring  it  is  defendant's  duty  to  exercise  highest 
degree  of  care  consistent  with  practical  con- 
duct of  business  is  not  cur^  by  another  prop- 
erly defining  degree  of  care  resting  on  it.— Fire- 
men's Fund  Ins.  Co.  v.  Oregon-Washington  R. 
&  Nav.  Co.,  164  P.  765. 

<8=>296(4, 5)  (Cal.App.)  Error  in  instructing 
that  servant  could  not  recover  for  injuries  if 
he  was  contributorily  negligent  held  cured  by 
subsequent  specific  instruction  that  any  recov- 
ery should  be  reduced  pro  rata.— Robinson  t. 
Smith-Booth-Usher  Co.,  164  P.  29. 
4s»296(4,  S)  (CaLApp.)  In  an  action  for  inju- 
ries to  a  pedestrian  bit  by  a  street  car,  an  in- 
struction on  care  required  if  plaintiff  suddenly 
found  herself  in  peril  held  to  state  principle 
that  an  unwise  choice  under  such  peril  is  not 
of  itself  contributory  negligence,  when  consider- 
ed with  other  instructions. — Hammond  v.  Pa- 
cific Electric  By.  Co.,  164  P.  50. 
®S3296(6)  (Utah)  In  action  for  injuries  portion 
of  instruction  that  risks  that  are  assumed  by 
an  employ^  are  those  that  threaten  immediate 
injury  to  such  employ^,  tai^en  in  connection 
with  whole  charge,  held  not  error. — ^Dimmick  v. 
Utah  Fuel  Co.,  164  P.  872. 
<3=»296(11)  (Wash.)  In  action  for  damages  caus- 
ed by  removal  of  lateral  support  in  regrading 
city_  street,  instruction,  that  jury  might  find  for 
plaintiffs  in  such  sum  aa  they  had  been  dam- 
aged since  filing  of  notice  by  reason  of  any 
slides  which  took  place  within  two  years  prior 
to  filing  of  complaint,  held  not  p;rejudicial  when 
considered  with  other  portions  of  charge  e^ 
plaining  that  respondente  were  confined  to  such 
damages  caused  by  slides  occurring  between  30 
days  prior  to  filing  of  claim  up  to  trial.— Far- 
nandis  v.  City  of  Seattle,  164  P.  225. 

IX.  VERBIOT. 

(A)  General   Verdict. 

«S9320  (Okl.)  Trial  judge   is   not   required   to 

prepare  forms  of  verdict. — Brown  v.  Tull,  164  P. 

785. 

€=»345  (Okl.)  Where  trial  judge  prepares  forms 

of  verdict,  party  aggrieved  must  except  to  form 

prepared  at  time  in  order  to  avail  himself  of  any 

error  therein.— Brown  v.  Tull,   164  P.  785. 

(B)   Special  laterrosatorles  and  Flndlnsa. 

®S9350(1)  (Kan.)  There  was  no  error  in  sub- 
mitting a  special  question  within  the  issues 
raised  by  the  pleadings. — Long  v.  Kansas  City, 
M.  &  O.  R.  Co.,  164  P.  175. 
€=3359(1)  (Kan.)  Judgment  may  not  be  render- 
ed contrary  to  the  general  verdict  sustaining 
several  defenses  to  an  action,  on  special  findings 
of  fact,  unless  the  special  findings  defeat  eadi 
defense.— First  Nat.  Bank  v.  Stroup,  164  P. 
1054. 

X.   TRIAI.  BT  OOmtT. 

(B)  Findings  of  Fact  and  Caneivsions 
of  Ijair. 

€=>388(1)  (Wyo.)  A  jud^ent  without  findings 
is  not  void,  but  merely  irregular  or  erroneous. 
— Oarber  v.  Spray,  164  P.  840. 
^=o395(8)  (Cal.App.)  Action  of  court  in  sign- 
ing findings  after  death  of  one  defendant  in 
whose  favor  judgment  ran  was  not  an  irregular- 


ity prejudicial  to  plaintiff.— Colquhoun  t.  Furs- 
man,  164  P.  10. 

4=9397(1)  (Mont.)  Where  defendant  was  barred 
by  laches  from  raising  question  whether  trans- 
action in  suit  was  mortgage,  trial  court  was  jus- 
tified in  failing  specifically  to  find  on  the  sub- 
ject.— EUing  v.  Iflne.  164  P.  89L 

XI.  WAIVER  And  oorreotion  of 

IRREGIII.ARITIES  AND  ERRORS. 

€=>424  (Okl.)  In  foreclosure  of  mechanic's  lien, 
error  in  refusing  defendants'  instructions  as  to 
effect  of  contractor's  fraudulent  change  of  con- 
tract was  cured  by  instruction  stating  law  as  to 
alteration  of  contracts  more  favorably  to  de- 
fendants than  instructions  refused. — Brown  T, 
TuU,  164  P.  786. 

TROVER  AND  CONVERSION. 

I.   ACTS  CONSTITUTING  CONVER- 
SION AND  LIABIIilTT 
THEREFOR. 

4=99(1)  (Or.)  Refusal  to  surrender  an  article 
to  the  owner  entitled  to  its  possession  is  a 
conversion, — Gregory  v.  Oregon  Fruit  Juice  Co., 
164  P.  728. 

4=9)0  (Wash.)  Defendants'  assignment  to  btok 
of  six  nonnegotiable  notes  as  security  for  loan, 
held  an-  actual  conversion  of  the  last  of  such 
notes  held  in  trust  by  them  for  plaintiff.— Wylde 
V.  Schoening,  164  P.  762. 


n.  AcnoNS. 

<C)   Evidence. 

4=>35  (Or.)  Plaintiff  claiming  conversion  be- 
cause of  defendant's  refusal  to  accept,  as  agreed, 
a  chattel  mortgage,  in  place  of  a  lien  giving 
right  to  possession,  has  the  burden  of  showing 
the  terms  of  mortgage  were  agreed  on  with 
certainty,  and  tender  of  note  and  mortgage  con- 
forming thereto. — Gregory  v.  Oregon  Fruit  Juice 
Co.,  164  P.  728. 

4=s>35  (Wash.)  In  trover  for  the  conversion  of 
a  negotiable  instrument,  bond,  or  other  evidence 
of  indebtedness,  the  face  value  is  prima  facie 
the  true  value.- Thompson  v.  Metropolitan  Bldg. 
Co.,  164  P.  222. 

In  trover  for  conversion  of  a  bond,  the  bur- 
den is  on  the  defendant  to  overcome  the  prima 
facie  evidence  of  value  consisting  of  the  face 
value. — Id. 

(D)  Damasea. 

4=»50  (Wash.)  In  trover  for  the  conversion  of 
a  chose  in  action  such  as  a  negotiable  instru- 
ment, bond,  or  other  evidence  of  indebteiness, 
the  plaintiff  is  entitled  to  recover  as. damages 
the  value  of  the  thing  converted. — Thompson  v. 
Metropolitan  Bldg.  Co.,  164  P.  222. 

4=>50  (Wash.)  In  action  for  conversion  of  note, 
measure  of  recovery  is  face  of  note  and  inter- 
cut from  date  of  conversion  only  where  note  was 
personal  obligation  of  solvent  maker  or  other 
person  individually  liable. — ^Wylde  v.  SchoeniAg, 
16i  P.  752. 

In  action  for  conversion  of  note,  last  of  series 
given  for  price  of  land,  being  charge  only 
against  mortgaged  premises,  no  deficiency  judg- 
ment being  recoverable,  measure  of  recovery 
was  value  of  security  as  of  date  of  conversion, 
lesa  amount  of  other  notes  and  accrued  interest, 
with  interest  on  amount  found. — Id. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 
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TRUSTS. 

See  limitadon  of  Actions,  «=»103. 

Z.  OB£ATION,   EXISTENCE.  AND   VA< 
rXDITT. 

(A)   Rxpreaa    Traat*. 

«=»I7,  18(3)  (Wash.)  An  oral  promise  to  con- 
vey real  estate  to  a  brother  on  payment  of  price 
did  not  create  an  enforceable  express  trust. — 
In  re  Mason's  Estate,  164  P.  206. 

(B)  Rmaltln*  Traata. 

4s»63</2  (OM.)  Resulting  trusts  are  not  within 

the  statute  of  frauds.— Boyd  v.  Winte,  164  P. 

781. 

^=963%  (Wash.)  An    oral    promise    to   convey 

real  estate  to  a  brother  on  payment  of  price 

did  not  create  a  resulting  trust.— In  re  Mason's 

Estate,  164  P.  20Q. 

€=970  (Okl.)  Where  the  legal  estate  in  property 
is  conveyed  or  transferred  with  the  intent  that 
the  beneficial  interest  Khali  not  go  with  the 
level  title,  there  ia  a  resultdng  trust  in  favor  of 
the  one  to  whom  the  equitable  interest  was  in- 
tended to  go.— Boyd  v.  Winte,  164  P.  781. 

4=>88  (Okl.)  Resulting  trusts  may  be  estab- 
lished by  parol  evidence,  where  such  evidence 
is  not  otherwise  incompetent. — Boyd  v.  Winte, 
164  P.  781. 

<3=388  (Wash.)  Trust  arising  from  title  to  land 
purchased  being  taken  in  name  of  another  than 
one  paying  purchase  price  is  not  express  trust, 
but  resulting  trust,  which  may  be  established 
by  parol.— Womach  v.  Sandygren,  164  P.  600. 

9=>89(1)  (OU.)  In  action  to  recover  on  note 
and  to  foreclose  mortgage  on  realty,  conveyance 
of  realty  to  defendant  held,  on  the  evidence,  to 
create  a  resulting  trust  under  which  defendant 
took  no  beneficial  interest  in  the  realty. — Boyd 
v.  Winte,  164  P.  781. 

4=»89(1)  (Wash.)  Evidence  in  partition  held 
sufficient  to  establish  resulting  trust  in  deceased. 
—Womach  v,  Sandygren,  164  P.  600. 

«=:»89(2)  (Or.)  In  action  to  have  defendant  de- 
clared a  trustee  of  interest  in  land,  bought  with 
funds  of  both  parties,  there  being  no  fraud, 
plaintiff  must  snow  by  preponderance  of  evi- 
dence that  part  of  purchase  money  belonged  to 
him  if  full  accounting  were  ■  haa.^PronlT  v. 
Burroughs,  164  P.  187. 

<0)  Constmotive  Trnata. 

€=s>95  (Wash.)  An  insolvent's  conversion  of  the 
proceeds  of  the  sales  of  goods  held  in  trust  with 
privilege  of  sale  held  not  to  create  a  trust  ex 
malefici(3  giving  the  consignor  a  lien  on  all  the 
insolvent's  assets.- Beidelbach  v,  Campbell,  164 
P.  247. 

in.  APPOINTMENT,   QXTALIFIOA- 

TION,  AND  TENTTBE   OF 

TRUSTEE. 

<@=>I8I  (Or.)  Under  L.  O.  L.  §  6*5,  surety  on 
bond  of  trustees  under  will  was  not  entitled  to 
be  relieved  of  further  liability  upon  its  arbi- 
trary demand  to  be  relieved,  without  showing 
any  fault,  dereliction,  or  misconduct  on  part  of 
its  principals.— Maryland  Casualty  Co.  v.  Kla- 
ber'a  Estate,  164  P.  574. 

VIL  ESTABI.ISHMENT  AND  EN> 
FOROEMENT  OF  TRUST. 

(A)  lUarltta  of  Ceatal  ane  Trust  aa  aarslnat 
Trnatee. 

€=>340  C^Vash.)  The  trust  relation  does  not 
create  a  lien  on  property  of  like  kind,  whether 
that  property  be  money  or  property  of  a  differ- 
ent nature. — Heidelbach  V.  Campbell,  1(}4  P. 
247. 


(B)     Rlvlit  to  Follotr  Traat  Propcrtx  or 
Proeeeda  Thereof. 

«=»349  (Wash.)  The  right  of  the  beneficiary  of 
a  trust  to  pursue  a  fund  is  oased  on  the  prin- 
ciple that  it  ia  the  beneficiary's  property,  not 
upon  any  right  of  lien  against  the  wrongdoer's 
general  estate.— Heidelbach  v.  Campbell,  164  P. 
247. 

iS=>357(2)  (Cal.App.)  Where  defendant  in  suit 
to  quiet  title  when  receiving  her  deed  had  no- 
tice that  grantor  .had  nothing  more  than  bare 
legal  title,  necessarily  a  titlr  held  in  trust  for 
plaintiff,  who  owned  entire  beneficial  interest, 
defendant,  if  title  vested  in  her  at  all,  received 
it  subject  to  trust  and  obligation  to  convey  to 
plaintiff.— Prouty  ▼.  Rogers,  164  P.  901. 

(C)   Aotlona, 

«=>3720)  (Cdo.)  In  a  suit  to  recover  real  es- 
tate alleged  to  have  been  held  in  trust  for  plain- 
tiff, letter  written  by  record  owner  in  form 
of  a  solemn  declaration  held  sufBcient  to  sup- 
port a  court  finding  for  plaintiff. — ^Tuckerman  v. 
Berry,  164  P.  721. 

TUBERCULOSIS. 

See  Constitutional  Law,  «=960;  Health,  «s>21; 
States.  «=s>119. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  9=>I4S. 

UNDUE  INFLUENCE 

See  Wills.  «=9lOa. 

UNITED  STATES. 

See  Public  Lands. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer:  Landlord  and 
Tenant  <8=>291. 

USAGES. 

See  Customs  and  Usages. 

USURY. 

See  Judgment,  <g=>S17. 

n.  PENAXTIES    AND    FORFEITURES. 

«8=>I38  (Okl.)  Under  Rev.  Laws  1910,  ii  1004, 
1006,  borrower's  agreement  to  pay  and  bis  pay- 
ment of  more  than  10  per  cent,  per  annum  is 
usurious,  and  he  may  in  a  proper  action  recover 
twice  the  amount  of  the  entire  interest  so  paid 
instead  of  twice  amount  of  interest  paid  above 
the  legal  rate.— Ardmore  State  Bank  ▼.  Thomp- 
son. 164  P.  977. 

®s>l42(l)  (Okl.)  When  a  loan  contract  ia  usu- 
rious, the  borrower  making  a  written  demand  for 
the  return  of  the  whole  interest  so  paid  instead 
of  twice  the  interest  paid  over  and  above  the 
legal  rate  is  within  bis  rights.- Ardmore  State 
Bank  ▼.  Thompson,  164  P.  977. 

VACATION. 

See  Appeal  and  Error,  ^=>113,  1199;  Attach- 
ment. <S=>2,'?0-2.50:  Garnishment,  «=>187; 
Judgment,  <8=>139-174,  400;  Mortgages,  <^=» 
496. 

VALUE. 

See  Eminent  Domain,  ®=»202;  Evidence,  ®=» 
474,  488:  Justices  of  the  Peace,  «=»44;  Tax- 
ation. ^(=3380:  Trover  and  Conversi(»,  ®=>35. 

VENDOR  AND  PURCHASER. 

See  Chattel  Mortgages,  «=>150;  Exchange  of 
Property;  Frauds,  Statute  of,  «=>56:  Hus- 
band and  Wife,  4=3267;  Lis  Pendens,  4=324- 
26;  Mortgages,  «=9502-652:  Municipal  Cor- 
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poratioDs,  «=>570;  Beceivera,  «=»130;  Sales; 
Specific  Performance;  Taxation,  <S=>667,  730, 
821;  Trusts,  «s>357. 

X.  REQUZSITEe  AKD  VAUDITT  Or 
OONTRAOT. 

^s>l8(l)  (Cal.)  An  option  is  a  sale,  not  of 
property,  but  of  a  right  to  purchase.— Hicks  v. 
Christeson,  184  P.  SSs. 

^=9 1 8(8)  (Cal.)  An  optionee's  letter  to  -the 
owner's  brokar,  requesting  tliat  he  have  deeds 
ready  for  delivery  upon  part  payment  of  the 
purchase  price  and  execution  of  notes  for  the 
remainder,  is  not  an  exercise  of  the  o_ption  where 
no  promise  to  pay  the  purchase  price  is  made. 
—Hicks  V,  C^ristesoh,  164  P.  395. 
^=9 1 8(4)  (Cal.App.)  An  agreement  as  to  pur- 
chase of  land  and  indorsements  thereon  held 
an  option  to  purchase,  for  -which  payments 
made  were  consideration,  so  that,  on  lapse  of 
time  fixed  by  contract  and  default  by  purchas- 
er, neither  purchaser  nor  his  assignee  could 
recover  such  payments. — Gompton  Land  Co.  v. 
Vaughan,  164  P.  610. 

®=>33  (CaLApp.)  Mere  expressions  of  opinion 
by  vendor  are  not  fake  representations  unless 
they  were  not  honestly  given  and  vendor  knew 
them  to  be  false. — Carlson  v.  Farm  Land  Inv. 
Co.,  164  P.  344. 

C=>44  (Or.)  Testimony  of  plaintiff  purchaser 
and  another  that  vendor  misrepresented  a  bound- 
ary line  does  not  warrant  a  rescission  where  ab- 
stract, deeds,  and  maps  correctly  describing  the 
property  were  examined  by  plaintifTs  agents, 
and  wtiere  plaintiff  seeks  to  rescind  after  prop- 
erty has  decreased  in  value. — Marmeni  v.  Bel- 
larts,  164  P.  955. 

m.  MODIFICATION   OK   RESOISSIOM 

OF   COHTBAOT. 

(B)  Reaelmioit  ky  Vendor. 

^=>92  (Cal.App.)  Upon  breach  of  contract  pro- 
vision forfeiting  land  if  used  for  sale  of  in- 
toxicants, a  vendor  may  refuse  to  execute  deed, 
in  view  of  Civ.  Code,  J  1109.— Southern  Pac.  R. 
Co.  v.  Blaisdell,  164  P.  804. 

(C>  KeaelasloB    by    Pnretaaaer. 

4=3 1 12(1)  (Or.)  Under  a  contract  providing  for 
a  deed  after  payment  of  purchase  price,  payable 
a  long  time  subsequent  to  date  of  contract,  held, 
defect  in  vendor's  title  did  not  call  for  re- 
scission.—Ward  V.  James,  164  P.  370. 
4=3 1 14  (Or.)  Granting  that  contract  should  be 
reformed,  so  as  to  require  vendor  to  furnish  an 
abstract  of  title,  purchaser,  who  purchased  an 
abstract  and  made  payment  on  purchase  price 
after  vendor's  alleged  failure,  was  not  entitled 
to  rescind  for  Vendor's  failure  to  furnish  an  ab- 
stract.—Ward  T.  James,  164  P.  370. 
4=9 1 16  (Or.)  Under  an  agreement  providing  for 
a  deed  after  payment  of  purchase  price,  pur- 
chaser cannot  rescind  and  recover  payments 
thereon  for  defects  in  vendor's  title,  where  he 
has  not  tendered  or  paid  purchase  price. — Ward 
V.  James,  164  P.  870. 

Under  agreement  providing  for  deed  after  pay- 
ment of  purchase  price,  purchaser  cannot  re- 
scind for  defects  in  vendor's  title,  where,  after 
allowing  purchaser  all  credits  to  which  be  is  en- 
titled, he  is  still  in  default  in  payment  of  inter- 
est at  time  vendor  brings  suit  to  foreclose  con- 
tract.— Id. 

In  order  to  put  vendor  in  default  and  claim 
rescission  of  contract,  purchaser  must  be  ready 
to  pay  entire  purchase  price,  must  offer  so  to 
do,  and  demand  a  deed. — Id. 

rv.  PERFOBMAMOE   OF  CONTRACT. 
(D)   Payment   of  Pnrohane    Money. 

4=>I87  (Idaho)  Where  time  is  agreed  to  be  of 
the  es-sence  of  a  contract   for  the  sale  of  real 


estate,  that  the  vendor  accepts  an  Interest  pay- 
ment a  short  time  after  it  is  due  is  not  a  waiv- 
er of  promptness  in  future  payments. — Bowers 
V.  Bennett,  164  P.  98. 

V.  RIGHTS  AND  I.IABII.ITIE8  OF 
PARTIES. 

(B)   As  to  Third  Persona  In  General. 

4=>2I4(1)  (Wash.)  Where  the  vendor  consents 
in  writing  to  the  purchaser  conveying  to  a 
third  party,  a  subsequent  assignee  of  the  vendor 
cannot  sue  upon  the  i'ontract  of  purchase.— 
Vanasse  Land  Co.  v.  Hewitt,  164  P.  196. 
4=^214(6)  (Or.)  An  assignment,  or  arrangement 
for  an  assignment,  of  a  contract  for  the  pur- 
chase of  land,  does  not  change  status  of  vendor; 
the  assignee  standing  in  no  better  position  than 
assignor.— Ward  v.  James,  164  P.  870. 

(C)  Bona  Fide  Parchasers. 

<&=>227  (Okl.)  Purchaser  of  land  with  knowl- 
edge of  facts  which  would  put  prudent  man  up- 
on inquiry  which  with  ordinary  diligence  would 
lead  to  actual  notice  of  rights  adverse  to  bis 
vendor  is,  if  he  neglects  such  inquiry,  charge- 
able with  actual  notice  within  Rev.  Laws  1910, 
i  2926.— Thomas  v.  Huddleston,  164  P.  106. 

VI.  REMEDIES  OF  VENDOR. 

(A)  liien  and  Recovery  of  liand. 

4=»265(1)  (Colo.)  Vendor's  lien  avails  against 
all  subsequent  purchasers  and  incumbrancers  of 
land  under  grantee  who  are  not  bona  fide  pur- 
chasers for  valuable  consideration  and  without 
notice.— Mihoover  v.  Walker,  164  P.  504. 

Original  owner  of  land,   who  incumbered  it 
by  deed  of  trust,  and  thereafter  sold  to  party 
who  agreed  to  pay  note,  etc.,  deed  of  trust  be- 
ing foreclosed,  held  entitled  to  enforce  vendor's 
lien  against  remote  grantees  of  party  who  as- 
sumed mortgage  indebtedness ;  they  having  had  ' 
notice  of  his  agreement. — ^Id. 
<S=>266(1)  (Colo.)  Where,  as  part  consideration 
for  sale,   purchaser  of  land  assumed   payment 
of  incumbrance,  and  vendor  was  compelled  to 
discharge    incumbrance,    he    could   enforce    bis 
lien ;   assumption  of  mortgage  not  being  a  waiv- 
er.- Mihoover  v.  Walker,  164  P.  504. 
«s>299(2)  (Or.)  Although  contract  did  not  re- 

?|uire  delivery  of  good  and  sufficient  deed,  free 
rom  all  legal  incumbrances,  until  paymtot  of 
purchase  price,  vendor  must,  where  he  seeks 
strict  foreclosure,  be  able  to  furnish  a  good  com- 
mercial title.— Ward  v.  James,  164  P.  870. 

(B)  Actions  (or  Pnrehase  Money. 

4=>3IS(3)  (Kan.)  In  an  action  for  purchase 
money  placed  in  escrow  pending  perfecting  of 
title,  evidence  held  sufficient  to  sustain  judg- 
ment against  vendor  on  ground  that,  having  re- 
tained possession,  it  was  his  duty  to  pay  taxes, 
and  not  permit  land  to  be  sold  on  tax  sale  which 
cut  off  all  interest  of  both  parties. — Kington  v. 
Ewart,.  164  P.  141. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  4=9265,  266. 

VENUE. 

See  Justices  of  the  Peace,  4s»73.  74;  Manda- 
mus, 


I.   NATURE  OR  SUBJECT  OF  ACTION. 

4=5(5)  (Cal.App.)  Action  to  abate  as  public 
nuisance  diversion  of  water  contrary  to  St. 
1013,  p.  252,  {  12.  where  it  involves  injuries  to 
real  property,  must  be  tried  in  the  county  in 
which  the  subject  of  the  action  or  some  part 
thereof  is  situated.— MoClatchy  r.  Laguna 
Lands,  Limited,  164  P.  41. 
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9=3 1 6  (Cal.App.)  Where  real  property  injared 
by  public  nnisance  ig  situated  partly  in  one 
county  and  partly  in  another,  action  to  abate 
such  nuisance  may  be  brousht  in  either  county 
under  Code  Civ.  Proc.  S  392.— McClatchy  v.  La- 
guna  lAnds,  limited,  164  P.  41. 

II.   DOBnCI!.!:   OR   RESIDENOE  OF 
PARTIES. 

9=s>2l  (CaI.App.)  Where  a  c(mtract  was  made 
in  county  to  be  performed  at  defendant's  prin- 
cipal place  of  business  in  that  county,  defendant 
was  entitled  to  have  the  case  tried  there,  though 
a  small  part  of  the  work  was  to  be  done  and 
delivered  in  San  Francisco,  but  plaintiCF  was  to 
install  such  work  in  defendant's  store. — Lk  &  E. 
Emanud  v.  Oberlin  Bros.  Co.,^164  P.  8ia 

m.  CHANGE  OF  VENTTE  OR  FIACE 
OF  TRIAL. 

^=>44  (Wash.)  Plaintiff's  attorney  having 
agreed  that  defendant  was  entitled  to  a  change 
and  that  he.  would  not  oppose  motion,  held,  un- 
der facts,  that  defendant  was  entitled  to  change 
of  venue  as  a  matter  of  right. — State  v.  Su- 
perior Court  of  Washington  for  Clarke  Coun- 
ty, 164  P.  616. 

VERDICT. 

See  Appeal  and  Etror,  <8=>930,  1001-1005; 
Criminal  Law,  9=31159;  Judgment,  9=>26d; 
Pleading,  «s>4S2:  Trial,  <S=>320-359. 

VERIFICATION. 

See  Pleading,  <&=>^1. 


VIEW. 


See  Trial,  «=»28. 


VINDICTIVE  DAMAGES. 

See  Damages,  9=>89,  91. 


See  Klections. 


VOTERS. 
WAGES. 


See  Assignments.  9=>12:  Master  and  Servant, 
«s>80. 

WAIVER. 

See  Action,  9=328;  Appeal  and  Error,  9=» 
1078:  Appearance,  9=>24',  Chattel  Mortifages, 
^»136;  Criminal  Law,  ^=3902;  Inannmce, 
<8=>384,  388,  565-^59;  Justices  of  the  Peace, 
<S=>60;  Mechanics'  liens,  i8=>20e,  217; 
Pleading,  i8s340»,  418;  Sales,  (8=3l01;  Ven- 
dor and  Purchaser,  <8=3ll4,  187,  266;  Wit- 
nesses, 9=3219. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

9=>34(5)  (Kan.)  Where  goods  were  delivered  in 
good  condition  to  a  warehouseiman,  and  were 
destroyed  by  fire,  the  burden  was  on  tbeware- 
houseman  under  Oen.  St.  1915,  f  4422,  to  ab- 
solve  himself  from  negligence  by  Slowing  an  ex- 
cuse for  failure  to  deliver  them  on  demand. — 
CaldweU  v.  Skinner,  164  P.  1166. 
9=334(7)  (Wash.)  In  an  action  against  a  ware- 
honaeman  to  recover  for  merchandise  destroyed 
by  fire,  evidence  held  not  to  show  that  ware- 
honseman,  by  signing  a  regular  bill  of  lading 
as  a  receipt  for  goods,  agreed  to  beoHne  insurer 
according  to  provisions  on  back  thereof  applica- 
ble only  to  carriers. — Washington  Shoe  Mfe. 
Co.  v.  Dodwell  Dock  &  Warehouse  Co.,  1S4  P. 
252. 


WARNING. 

See  Kegligence,  9=362. 

WARRANTY. 

See  Corporations,   ^=3120;  Covenants,  ^=»47; 
Sales.  9=3268-287. 

WATERS  AND  WATER  COURSES. 

See  Drains ;  Eminent  Domain,  9=^8 ;  Naviga- 
ble Waters ;  Venue,  9=>5k  16. 

I.  AFPROPBIATIOIf    OF    BIGHTS    IB 
FITBUO  IiAITDS. 

9^30  (Colo.)  Change  of  point  of  diversion  of 
appropriation  for  irrigation  held  not  to  injure 
junior  appropriator,  and  so  properly  decreed  un- 
der Laws  1903,  p.  279.— Boulder  &  Larimer 
County  Irrigating  &  Hfg.  Ditch  &  Reservoir 
Co.  V.  Culver,  164  P.  509. 
^:332  (Colo.)  Appropriation  of  water  for  irri- 
gation is  not  abandoned  when,  ditch  being  de- 
stroyed, it  is  diverted  into  another  ditch  of 
same  owner. — Boulder  &  Larimer  County  Irri- 

fating  &  Mfg.  Ditch  &  Reservoir  Co.  v.  Culver, 
64  P.  509. 

VI.  AFPBOPBIATIOIf  ASH  FBE- 
SOBIPTIOH. 

9=>I33  (Idaho)  Permit  issued  by  state  engineer 
is  not  water  right,  and  is  not  itself  evidence 
of  appropriation  of  water. — Basinger  v.  Taylor, 
164  P.  522. 

9=»I38  (Wash.)' One  who  for  20  years  uses  wa- 
ter from  private  ditch  on  neighbor's  land,  and 
annually  cleans  and  repairs  ditch,  is,  where 
acta  and  declarations  of  nekhbor  recognize 
his  right  to  some  proportion  oc  water,  entitled 
as  of  right  to  proportion  theareof. — Lyons  v. 
Ingle,  164  P.  746. 

9=>I40  (Idaho)  Under  Const,  art.  15,  |  3.  naers 
of  water  for  domestic  purposes  have  preference 
over  those  claiming  water  for  any  other  use. — 
Basinger  v.  Taylor,  164  P..  S22. 

Appropriator  of  water,  invoking  doctrine  of 
relation,  in  order  that  date  of  priority  of  his 
appropriation  shall  relate  back  to  date  of  its 
iutiauon,  must  show  substantial  compliance 
with  statutory  provisions,  and  can  invoke  doc- 
trine only  to  extent  of  completed  appropria- 
tion.— Id. 

9=>I43  (Idaho)  Under  pleading  claiming  title  to 
public  waters  of  state,  decree  must  be  based 
upon  amount  of  water  actually  diverted  and 
applied  to  beneficial  use. — Basinger  v.  Taylor, 
164  P.  522. 

9=3 1 43  (Utah)  No  land  owner  is  entitled  to 
more  water  for  any  specific  purpose  than  is  rea- 
sonably necessary  to  supply  his  needs  for  that 
purpose,  regardless  of  quantity  that  has  t>een 
used  for  the  purpose  and  the  length  of -use. — Big 
Cottonwood  Tanner  Ditch  Co.  v.  ShurtliS,  161 
P.  86& 

Claimants  of  water  may  not  waste  it,  either 
by  applying  more  than  is  reasonably  necessary 
to  supply  their  needs  for  culinary,  domestic,  or 
live  stodc  purposes,  or  in  conducting  the  water 
from  the  main  source  or  supply  to. their  prem- 
ises or  point  of  use. — Id. 

9=3 1 44  (Utah)  Where  continuous  open  stream 
of  water  is  permitted  to  flow  to  premises  for 
culinary,  domestic,  and  live  stock  purposes, 
reasonable  amount  of  exoetss  water  passing 
premises  may  be  used  in  garden  or  orchard,  or 
for  other  irrigation  purposes.— Big  Cottonwood 
Tanner  Ditch  Co.  v.  Shurtliff,  164  P.  856. 

Courts  are  under  duty  to  prevent  discrimina- 
tion and  inequality  among  water  users  who 
have  adopted  system  of  rotati<»  on  any  particu- 
lar irrigation  system  or  stream.— Id. 
9=>I45  (Idaho)  One'  entitled  to  use  of  water 
may  change  place  of  diversion,  if  others  are  not 
injured  thereby;  but  right  to  change  is  sub- 
igitized  by 
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ject  to  protection  of  rights  of  other  eppropriators 
from  stream.— Basinger  v,  Taylor,  164  P.  522. 
®=>I45  (Utah)  Landowner  may  not  appropriate 
water  for  one  purpose  and  then  apply  it  or  any. 
part  of  it  to  another  purpose.— Big  Cottonwood 
Tanner  Ditch  Co.  v.  ShurtUff,  164  P.  856. 

9=>I46  (Colo.)  Seepage  water  which  originally 
waa  diverted  from  stream  for  irrigation  and 
Sowed- into  gulch  tributary  to  same  stream  can- 
not be  diverted  from  gulch  to  prejudice  of  rights 
of  senior  appropriators  on  stream. — Durkee 
Ditch  Co.  ▼.  MeaiM,  164  P.  603. 

9=»I52(3)  (Idaho)  Holder  of  permit  issued  by 
state  engineer  for  appropriation  of  water  is 
not  entitled  to  injunction  to  prevent  diversion 
of  waters  from  stream,  unless  he  shows  that  he 
is  in  position  to  malce  beneficial  use  thereof. — 
Basinger  v.  Taylor,  164  P.  622. 

e=>l52(4i)  CUtaii)  Users  of  water  cannot  be 
compelled  to  install  a  more  expensive  method  of 
diversion  for  preventing  loss  by  seepage  or  evap- 
oration, but  may  be  compelled  to  prevent  waste 
by  keeping  their  ditch  in  repair.— Big  Cotton- 
wood Tanner  Ditch  Co.  v.  Shurtlif^  IW  P.  856. 

*S=3l52(12)  (Utah)  In  case  involving  water 
rights,  though  trial  courts  possess  better  op- 
portunity to  reflect  equities  of  case  than  does 
Supreme  Court,  when  it  is  apparent  that  trial 
courts  have .  failed  to  reflect  justice  in  partic- 
ular matter  in  view  of  whole  evidence,  parties 
to  record  have  right  to  invoke  judgment  of 
Supreme  Court  on  particular  matter. — Big  Cot- 
tonwood Tanner  Ditch  Ck).  t.  ShiirUiff,  164'  P. 
856. 

In  cases  involving  water  rights  in  arid  re- 
gions, appellate  court  should  be  very  slow  to 
interfere  with  judgments  unless  it  Is  clear  that 
equity  and  justice  require  such  interf^ence. 
—Id.    . 

vn.  ooNvirrANOEs  and  con. 

TRACTS. 

®=>I56(6)  (Colo.)  Under  a  contract  by  plaintiff 
with  defendant  irrigation  company's  predeces- 
sor, giving  plaintifE  oertaia  vwtsr  rights,  euch 
rights  are  limited  to  water  supply  as  it  ex- 
isted before  defendant  acquired  property,  and 
do  not  include  water  from  reservoirs  buUt'by 
defendant. — North  Poudre  Irt.  Co.  v.  Idggett. 
164  P.  1158. 

Where  defendant  irrigation  company's  prede- 
cessor granted  plaintiff  one  of  216  water  rights, 
and  30  contracts  were  sold,  and  defendant  ex- 
changed all  but  plainjtifrs  contract  for  stock  in- 
terests, plaintiff  must  prorate  in  times  of  water 
scarcity  with  216,  instead  of  30,  water  rights. 
— Id. 

$=9l58(2)  (Utah)  Owner  of  water  right  could 
agree  to  any  arrangement  as  to  use  of  water  sat- 
isfactory to  himself  and  other  water  users,  and 
his  agreement  as  to  amount  of  water  to  -which 
he  was  entitled.  If  acted  upon  by  other  water 
users,  bound  not  only  him  but  also  those  who 
claimed  under  or  through'  him.— Big  Cotton- 
wood Tanner  Ditch  Co.  v.  Shurtliff,  164  P.  866. 

vm.  arthtcxaii  ponds.  beseb> 

VOIBS.  AND  CHANNELS,  DAMS. 
AND  FLOWAOE. 

4=9)60  (Kan.)  A.  dam  built  by  an  individual 
under  a  special  act  of  the  Legislature  does  not 
become  illegal  by  reason  of  being  transferred 
to  a  corporation. — State  v.  Kansas  Flour  Mills 
Co.,  164  P.  1170. 

«=»I77(1)  (Or.)  Substantially  uncontradioted 
evidence  that  defendant's  dam  backed  water  on- 
to plaintiff's  land,  preventing  cultivation  of 
some  land,  and  interfering  with  pumping  pure 
water  to  his  house,  held  to  require  an  injunc- 
tinii  against  such  an  obstruction  of  the  stream. 
— Dragseth  v.  Mason,  164  P.  376. 


'      XX.   PtJBUO  WATEB  81IFPX.T. 

(B)   Irrigntlon  and   O'tber  Avtcnltvval 
Purposes. 

4=>2I7  (C!olo.)  Appropriator  for  irrigation  of 
water  from  stream  should,  as  required  by  Laws 
1911,  p.  463,  maintain  headgate  at  point  of  in- 
take, that  water  commissioner  may  regulate 
use  of  water. — Boulder  &  Larimer  County  Irri- 
gating &  Mfg.  Ditch  &  Reservoir  Co.  v.  Culver, 
164  P.  509. 

^=>244  (Idaho)  Where  ditch  or  canal  is  con- 
structed prior  to  the  establishment  of  the  road 
which  intersects  it,  the  expense  of  building  a 
bridge  must  be  borne  by  the  county  or  high- 
way district  to  which  the  road  belongs. — Good- 
ing Highway  Dlst.  of  Gooding  County  v.  Idaho 
Irr.  Co.,  164  Pr99. 

€=»253  (Idaho)  Where  Carey  Act  Construction 
company  contracted  to  furnish  desert  land  en- 
tryman  water,  right  to  use  of  which  becomes 
appurtenant  to  land,  and  issued  to  him  stock 
of  company  intended  to  become  owner  of  Ir- 
rigation system  retaining  possession  thereof  as 
security  for  payments,  and  did' not  record  con- 
tract, entryman's  subsequent  recorded  mort- 
gage, taken  -without  nOtiCe,  under  Kev.  Codes,  i 
3160  was  superior  to  company's  lien. — Ireton  v. 
Idaho  Irr.  Co.,  164  P.  687. 

WILLFUL  AND  WANTON  INJURIES. 

See  Master  and  Servant,  4=»380;  Bailroads, 
«=»280. 

WILLS. 

See  Appeal  and  ESrror,  <S=>15l;  Courts,  4s>97; 
Descent  and  Distribution;  Executors  and  Ad- 
ministrators; Trusts. 

II.  TSSXAMEXTABT  OAPACITT. 

4=>34  (Cal.)  Aside  from  dementia  leaving  no 
ntental  power  to-  form  any  conception  of  the 
relation  of  things,  insanity  which  will  avoid  a 
will  is  delnsioQ  operating  on  the  testapientary 
act.— In  re  CoUins'  Estate,  164  P.  1110. 
$=941  (Cal.)  Extreme  stinginess  and  other  per- 
sonal peculiarities  and  habits  held  not  to  con- 
stitute unsoundness  of  mind  of  testator.— In  re 
Collins'  Estate,  164  P.  1110. 
<8=52(1)  (Wyo.)  Under  Comp.  St  1910,  §  5394, 
Laws  1915,^.  149,  §  1,  sections  5418, 5440,  5444, 
held,  that  while  proponent  must  establish  a 
prima  facie  case  by  formal  proofs  of  subscrib- 
ing -witnesses  in  view  of  presumption  of  sanity 
burden  is  upon  contestant  to  show  by  a  pre- 
ponderance of  evidence  that  testator  was  not 
of  sound  mind.— Wood  v.  Wood,  164  P.  844. 
®=3S5(1)  (GaL)  Evidence  on  a  will  contest  held 
insufficient  to  support  a  verdict  that  decedrait 
was  not  of  sound  and  disposing,  mind. — In  re 
Collins'  Estate,  164  P.  1110. 

Opinions  as  to  unsotmdnesa  of  mind  of  testa- 
tor held  not  to  establish  it,  when  baaed  on  facts 
showing  only  personal  peculiarities  and  habits, 
and  frailties  neither  present  at  time  of  execu- 
tion of  will  nor  affecting  its  provisions.- Id. 
®=>SS(1)  (Kan.)  In  action  to  set  aside  a  will, 
evidence  held  to  sustain  a  finding  of  testamen- 
tary capacity.— Nordman  v.  Nordmark,  164  P. 
1062. 

rv.  REQUISITES  AND  VAI.IDITT. 

(B)  Korm  and  Contents  of  lastraments. 

4=996  (Colo.)  Testatrix  having  made  previous 
will  signed  by  witnesses,  a  letter  by  her  contain- 
ing no  words  of  bequest,  but  statements  of  in- 
tention to  destroy  old  will  and  make  a  new  one 
and  that  she  would  have  some  one  witness  and 
sign  letter  only  she  could  not  bear  to  have  any 
one  know  about  it  till  her  death,  is  not  a  will 
Tuckerman  v.  Berry,  164  P.  721. 
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(F)  Mlstmlce,  Dndna  InSnaaov,  aad  VmnA. 

«S»I63(1)  (Wyo.)  Under  Comp.  St.  1910,  .  J 
5394,  Laws  1915  c.  149  |  1,  sections  5418, 
5440,  5444,  held  tnat  while  proponent  must  es- 
tablish a  prima  facie  case  by  formal  proofs  of 
subscribing  witnesses  in  yiew  of  presumption 
of  sanity  burden  is  upon  contestant  to  show  by 
a  preponderance  of  evidence  that  testator  was 
subjected  to  undue  influence.— Wood  v.  Wood, 
164  P.  844. 

®=3l64(7)  (Col.)  In  a  will  contest  on  the  sole 
ground  of  undue  influence,  evidence  as  to  the 
soundness  of  mind  and  sanity  of  the  deceased 
was  properly  excluded. — In  re  Stone's  Estate, 
164  P.  643. 

^s>l66(l)  (Kan.)  In  action  to  set  aside  a  will, 
evMence  held  to  sustain  a  finding  that  its  execu- 
tion was  not  procured  by  undue  influence, — 
Nordmaa  v.  Nordmark,  164  P.  1062. 

(G)  Re-roeatlon  mnd  Re-vt-val. 

9s»l79  (Cal.)  -Later  will  containing  no  express 
revocation  of  earlier,  but  disposing  of  entire 
estate,  revokes  earliw. — In  re  Marx's  Estate, 
164  P.  640. 

<s>l83  (Cal.)  Where  testatrix  made  two  wills, 
but  later  did  not  revoke  earlier  expressly,  and 
contained  charitable  bequests  in  excess  of  one- 
third  of  estate,  and  excess  was  sufficient  to  pay 
all  bequests  of  first  will  not  repeated  in  sec- 
ond, both  instruments  would  stand  as  will,  and 
invalid  bequests  of  second  would  b^  applied 
to  the  valid  gifts  of  first,  and  any  balance  would 
go  as  intestate  property. — In  re  Marx's  Estate, 
164  P.  640. 

Invalid  dispositions  in  subsequent  will  do 
not  revoke  valid  dispositions  in  earlier  will,  not 
expressly  revoked,  and  are  ineffective  for  any 
purpoM. — Id. 

"7.  PBOBATE,  ESTABUSHMEITT. 

AND  AinniuffEirr. 

(A)  Probate  tukA  RcToestloB   ta   Qeaerml. 

«=32(l  (Wash.)  tTnder  terms  of  letters  which 
passed  between  testator  and  a  national  bank, 
held  that  bank  was  not  liable  under  Rem.  Code 
1915,  fi  1289,  1292,  for  its  failure  to  deliver  up 
testator's  will  after  his  death. — Myers  v.  Ex- 
change Nat.  Bank,  164  P.  951. 
«=>22l  (Cal.)  Where  later  will  is  probated  and 
thereafter  earlier  will  is  discovered,  but  valid 

{>rovi8ions  of  two  do  not  conflict:  probate  of 
ater  will  should  not  be  revoked. — In  re  Marx's 
Estate,  164  P.  640. 

<I)  Hesriac  or  Trial. 

<S=>324(3)  (Cal.)  Where  on  the  first  appeal  the 
evidence  was  held  insufficient  to  warrant  deny- 
ing probate,  and  the  contestant  on  the  second 
trial  introduced  no  further  evidence,  direction  of 
verdict  for  the  proponent  was  proper. — ^In  re 
Stone's  Estate,  164  P.  643. 
«s>329(4)  (Wyo.)  In  will  contest  instruction 
that  idsanity  or  unsoundness  of  mind  must  be 
established  with  "reasonable  certainty,"  held 
explained  if  not  limited  by  instructions  making 
verdict  depend  upon  preponderance  of  evidence 
and  defining  preponderance,  etc— Wood  t. 
Wood,  164  P.  844, 

€=»334  (Kan.)  In  an  attack  upon  a  will  for 
lack  of  testamentary  capacity  and  undue  influ- 
ence, special  findings  held  sufficiently  specific 
and  complete.— Nordman  v.  Mordmark,  164  P. 
1062. 

(K)  Review. 

€=>360  (Cal.)  Where  the  sole  question  was 
whether  the  will  was  the  product  of  undue  in- 
fluence, the  contestant  could  not  on  appeal  raise 
the  question  whether  the  will  was  duly  and 
formally  executed.— In  re  Stone's  Estate,  164  P. 
643. 

€=>400  (Wyo.)  On  appeal  in  will  case  it  may 
be  assumed  that  testimony  of  petitioner  and 
suDsuilbing  witnesses  referred  to  in  Judgment 


admitting  will  to  probate  was  merely  formal 
proof  usually  taken  of  will  offered  for  probate. 
—Wood  V.  Wood,  164  P.  844. 

In  view  of  Comp.  St  1910,  I  6441.  where 
bill  of  exceptions  on  appeal  from  admission  of 
will  to  probate  does  not  show  proofs  of  sub- 
scribing witnesses  or  whether  they  testified,  but 
bill  does  not  purport  to  contain  all  of  evidence, 
held,  that  court  may  assume  that  will  was  pro- 
duced and  its  due  execution  and  competency  ot 
testator  sufficiently  shown.— Id. 

VI.   OOirSTBirOTXOM. 

(A)  General  Rnlea. 

4=9439  (Wash.)  The  primary  object  in  con- 
struing wills  is  to  determine  the  testator's  in- 
tent—In re  Slocnm's  Estate,  164  P.  759. 

(F)   Tested  or  Conttnarent  Estates  aad  la- 
terests. 

iS=9630(2)  (Kan.)  Under  will  giving  property  to 
widow  for  life  or  until  her  remarriage,  etc,  and 
on  that  contingency  for  distribution  to  her  and 
her  children,  she  took  a  life  estate,  to  be-  en- 
larged to  one-half  interest  in  fee  by  remarriage, 
etc.,  with  vested  remainder  to.  children  in  all  the 
property,  subject  to  diminution  to  vested  remain- 
der in  one-half  on  her  remarriage. — Strom  y. 
Wood,  164  P.  1100. 

«=9634($  (Kan.)  Under  will  devising  a  life  in- 
terest to  testator's  wife  with  remainder  to  their 
five  children,  and  providing  that  if  any  child 
died  before  the  inheritance  passed  to  him.  Ids 
issue,  if  any,  should  take  his  share,  the  hus- 
band of  a  deceased  daughter,  dying  after  testa- 
tor and  before  the  life  tenant,  inherited  daugli- 
ter's  share.— Hammond  v.  Martin,  104  P.  171. 
4=>€34(9)  (Kan.)  Under  will  giving  property  to 
widow  for  life  or  until  her  remarriage,  and  on 
that  contingency  for  distribution  to  her  and  her 
children,  the  latter  were  given  a  vested  remain- 
der in  all  the  property  subject  to  diminution 
to  vested  remainder  in  one-half  on  her  remar- 
riage.—Strom  V.  Wood,  164  P.  1100. 

Vn.  BIGHTS  ASm  UABIUTtES  OF 
DEVISEXS   AJCm  XEaATEES. 

<A)  Ratare  ot  Title  and  RUrUa  la  Oes- 
eraL 

4=>7I7  (Kan.)  A  devisee  is  presumed  to  accept 
a  devise  favorable  to  him,  and  if  he  desires  to 
renounce,  he  should  do  so  within  a  reasonable 
time.— Stiom  v.   Wood,   164  P.  1100. 

A  timely  renunciation  of  a  devise  relates  back 
to  the  death  of  the  testator.— Id. 

Where  a  judgment  was  recovered  against  on« 
devised  land  in  same  county  by  his  father's  sub- 
sequent probated  will,  which  became  a  lien  on 
his  interest,  the  devisee  by  his  nonaction  for 
five  years  was  presumed  to  have  accepted  the 
devise,  and  could  not  then  file  a  disclaimer. — Id. 
«=>740(4)  (Kan.)  Relief  will  not  be  granted 
against  a  mistake  in  construction  of  will,  where 
it  must  be  given  at  expense  of  minor  benefida- 
ries,  who  had  nothing  to  do  with  mistake,  and 
whose  interest  cannot  be  adequately  protected 
by  any  judgment  which  courts  could  render.— 
Terry  v.  MiUer,  164  P.  151. 

(F)  I^araotes  Charsed  oa  PropertTi  K»- 
tate,  or  Interest. 

Q=>820(4)  (Wash.)  Where  testator  gave  his 
wife  a  lite  estate  in  both  his  separate  and  com- 
munity property  with  power  to  use  for  her 
maintenance,  and  provided  that  on  her  death, 
her  property  and  his  then  remaining  should  de- 
scend, etc.,  maintenance  expenditures  should 
be  deducted  from  total  of  husband's  and  wife's 
property.— In  re  Slocum's  Estate,  164  F,  758. 
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«s»2l9(4)  (Kan.)  The  heirs  at  law  bt  one  who 
has  been  treated  by  a  physician  may  waive  the 
provision  of  Code  Civ.  Proc.  $  321  (Gen.  St. 
1909,  {  5915),  making  a  physician  incompetent 
to  testify  to  any  luiowledire  obtained  in  bis  pro- 
fessional capacity  from  his  patient— Bruington 
V.  Wagoner,  164  P.  1057. 

m.  EXAMnrATXON. 

(B)   Croaa-Bxsmlnatlon   Knd    Re-Bzamlua- 

«lon. 

ds>274(2)  (Cal.App.)  Cross-examination  of  wit- 
nesses as  to  defendant's  character  for  kindness 
and  gentleness  held  within  proper  scope. — Peo- 
ple V.  Fodera,  164  P.  22. 

<3s>275(2)  (Cal.)  Where  defendant  in  his  coun- 
terclaim relied  upon  a  claim  for  goods  sold,  re- 
fusal to  allow  plaintiff  to  show,  by  cross-ex- 
amination of  defendant,  that  claim  had  been  as- 
signed, is  reversible  error.— Del  Monte  Ranch 
Dairy  v.  Bernardo,  164  P.  628. 
<S=s>275(3)  (CaI.Api;>.)  In  wife's  action  for  sep- 
arate maintenance  for  cruel  treatment,  wue 
claiming  as  cruelty  defendant's  having  procured 
her  commitment  to  hospital  for  insane  and  on 
direct  examination  testifying  to  facts  that  neces- 
sarily created  the  impression  that  she  was  sane 
at  the  time,  defendant's  inquiry  to  her  on  cross- 
examination  directed  to  point  that  she  did  not 
even  know  she  was  exammed  or  committed  held 
permissible. — Pedreira  v.  Pedreira,  164  P.  30. 
«s>27S(4)  (Or.)  In  action  for  fraud  in  exchange 
of  realty,  it  was  a  proper  exercise  of  the  court's 
discretion  to  exclude  cross-examination  of  de- 
fendant to  elicit  the  fact  that  the  property  re- 
ceived by  him  was  sold  two  years  after  the  ex- 
change at  an  advance  in  value. — Reimers  v. 
Brennan,  164  P.  552.  • 

«=>275(5)  (Cal.)  Where  defendant,  in  direct  ex- 
amination, went  into  certain  matters,  allow- 
ing cross-examination  relating  to  same  matters 
did  not  show  abuse  of  discretion,  merely  be- 
canse  defendant  was  thereby  confused. — O'Brien 
V.  King,  164  P.  631. 

«s»276  (Ariz.)  Civ.  Code  1913,  par.  1680,  pro- 
viding for  cross-examination  of  an  adverse  par- 
ty, is  a  modification  of  the  common-law  rule* 
of  evidence.— Lally  v.  Cash,  164  P.  443. 

An  adverse  Interest  is  the  test  of  the  right  to 
cross-examine  a  party  under  Civ.  Code  1913, 
par.  1680,  as  to  cross-examination  of  adverse 
party.- Id. 

«=»287(4)  (Wash.)  Where  a  part  of  •  conversa- 
tion is  elicited  on  cross-examination,  the  whole 
conversation  may  be  gone  into  on  redirect  ex- 
amination.—Strafford  V.  Northern  Pac.  Ry.  Co„ 
164  P.  71. 

(C)  PrtvtIeKe   of   Wltneas.      ' 

<S=>293  (Cal.App.)  Pen.  Code,  i  367c,  making 
it  offense  for  driver  of  auto  colliding  with  ve- 
hicle not  to  stop  and  assist  the  occupants  and 
Kive  them  his  car  number  and  his  name  and 
address,  held  not  to  compel  him  to  give  evi- 
dence against  himself  in  violation  of  Const  art. 
1,  {  13.— People  V.  Fodera,  164  P.  22. 

IV.   OKEDXBUilTT,  IMPEAOHMXiNT, 

OOHTKADIOTXOir,  AND  COB> 

BOBORATTOM. 

(B)  Character  anA  Condnot  of  'Wltneaa. 

€=»360  (Kan.)  In  action  for  assault  where  de- 
fendant's testimony  cMitradicted  plaintiffs  state- 
ments on  cross-examination  as  to  her  reputa- 
tion for  truthfulness,  court,  in  its  discretion, 
might  permit  her  in  rebuttal  to  prove  her  good 
repntation  for  truthfulness. — Colvin  v.  Wilson, 
164  P.  284. 

(C)  Interest  and  BIna  of'  'Witness. 

$=>372(2)  (Kan.)  In  a  prosecution  for  rape,  it 
is  proper  on  cross-examination  of  person  asr 
saulted    to    show    as    affecting    her    credibiUty 
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WITNESSES. 

See  Appeal  and  Error,  «=3994,  1048;  Criminal 
Law,  <S=>62a  ess,  673,  1169,  1170%;  Deposi- 
tions; Evidence,  ^=3474;  Habeas  C!orpus,  9=» 
113;  New  Trial.  «=»8a 

n.  COMFETEMOY. 

(A)    Cnpaeltr  «nd   tlnallllcatlona    In    Gen- 
eral. 

^937(5)  (Idaho)  In  prosecution  for  murder, 
testimony  as  to  deceased's  dying  declarations 
was  admissible  when  given  by  witness  testifying 
from  her  knowledge  thereof,  and  not  relying 
upon  the  translation  thereof  made  to  her  by  an 
interpreter.— State  v.  Lundhigh,  164  P.  690. 
«=»52(3)  (Okl.)  Under  Bev.  Laws  1910,  {  5050, 
husband  held  an  incompetent  witness  to  testi- 
fy for  or  against  his  wire  in  action  in  ejectment 
and  to  quiet  title,  where  main  issue  was  wheth- 
er conveyance  of  wife's  property  executed'  by 
herself  and  husband  was  a  deed  or  a  mortgage. 
—Thomas  v.  Halsell,  164  P.  458. 
4=>92(7)  (Okl.GrApp.)  In  prosecutiMi  of  hus- 
band for  perjury  in  his  suit  against  his  wife  for 
divorce  in  order  to  obtain  service  of  summons 
by  publication,  the  wife  is  a  competent  witness 
for  the  state.-West  v.  State,  164  P.  327. 
«S5>5«(4)  (Wash.)  Under  Rem.  Code  1916,  8 
1214,  regarding  testimony  of  spouse,  in  suit  by 
wife  against  father-in-law  for  alienation  of  hus- 
band's affections,  testimony  of  husband,  pur- 
porting to  show  want  of  affection  for  plaintiff, 
ftnd  testimony  of  witnesses  as  to  dedarations 
by  husband  prior  to  any  knowledge  on  defend- 
ant's part  of  relation  between  hnsband  and 
plaintiff,  held  not  competent,  over  objection.— 
Jones  V.  Jones,  164  P.  757. 

In  suit  by  wife  against  father-in-law  for 
alienation  of  husband's  affections,  under  Rem. 
Code  1915,  i  1214,  regarding  testimony  by 
spouse,  competency  of  husband  as  a  witness 
depended  upon  bis  relationship  at  time  of  trial, 
and  he  would  be  precluded  from  testifying 
against  his  wife  as  to  occurrences  before  their 
marriage. — Id. 

«=s>6l(l)  (Mont)  Rev.  Codes,  {  9483,  as  amend- 
ed by  I«ws  1915,  c.  HI,  expressly  excepts  from 
the  rule  of  noncompetency  of  husband  or  wife 
to  testify  against  the  other  in  a  criminal  case 
cases  of  criminal  violence  on  one  by  the  other. 
—State  V.  Rains.  164  P.  540. 

(C)  Testimony  of  Fartlea  or  Peraona  In- 
tereated,  for  or  aacainat  Repreaenta- 
ti-vea,  Survl-vora,  or  Sneoeaaora  in  Ti- 
tle or  latereat  of  Peraona  Deoeaaed  or 
Incompetent. 

«=»I39(14)  (Colo.)  Under  Rev.  St  1908,  $  7267, 
in  suit  to  foreclose  mortgage  on  premises  sold 
by  mortgagor  to  one  who  gave  a  note  secured  by 
deed  of  trust,  which  note  was  transferred  to 
party  whose  administrator  was  made  defendant 
to  tiSect  complete  foreclosure,  plaintiff  could 
testify  to  execution  and  delivery  of  first  note 
by  mortgagor,  and  that  it  had  not  been  paid.— 
Kesbitt  V.  Swallow,  164  P.  1163. 

(D)  Confldentlal  RelatioBa  and  PrlvUesed 

Commnnleatlona. 

«=>209  (Wash.)  Rem.  Code  1916,  i  1214,  does 
not  preclude  a  physician  from  testifying  with- 
out consent  of  patient,  in  a  personal  injury 
suit  by  her,  as  to  matters  learned  in  an  exam- 
ination, for  the  express  purpose  of  testifying, 
after  she  had  ceased  to  be  his  patient.— Straf- 
ford v.  Northern  Pac.  Ry.  Co.,  164  P.  71. 
^=>2I7  (Ariz.)  Even  if  evidence  brought  out  on 
cross-examination  of  a  defendant  under  Civ. 
Code  1913,  par.  1680,  as  to  examination  of  ad- 
verse party,  was  concerning  communications 
privileged  as  to  him,  such  privilege  could  not  ex- 
tend to  a  codetendant— Lally  v.  Cash,  164  P. 
443. 
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that  she  contracted  with  attorneys  to  bring  an 
action  for  damages  for  the  alleged  assault.— 
State  T.  McLemore,  164  P.  161. 

(U)  IneoasUtent    Ststemeiits    by    Wltneaa. 

$=s>379(2)  (Okl.Cr.App.)  In  prosecntioii  for  sell- 
ing whisky,  the  court  should  have  permitted  a 
witness  called  to  impeach  prosecuting  witness 
to  answer  a  question  as  to  whether  prosecuting 
witness  stated  to  him  that  he  did  not  get  the 
whisky  from  defendant.— CoUingwood  v.  State, 
164  P.  1154. 

<6=>380(5)  (Or.)  Under  L.  O.  Ii.  {  861,  as  to  im- 
peaching one's  own  witness,  a  witness  may  be 
contradicted .  by  a  party  calling  him,  where  the 
witness  fives  testimony  damaging  to  the  party 
calling  bim  on  the  ground  of  surprise,  by  show- 
ing that  he  has  made  at  other  times  statements 
inconsistent  with  his  present  testimony,  as  pro- 
vided in  section  864.— Eeimers  v.  Brennan,  164 
P.  552. 

«s>397  (Wash.)  Testimony  of  witness  in  a  for- 
mer suit,  introduced  for  purpose  of  contradict- 
ing or  impeaching  him  as  witness  in  subsequent 
action,  is  not  substantive  evidence  in  case  in 
which  he  is  testifying.— National  Qity  Bank  v. 
Shelton  Electric  Co.,  164  P.  933. 

In  action  on  note,  where  plaintiff  made  nrima 
facie  case  of  due  execution  on  date  specified  in 
note,  testimony  impeaching  witness  who  attested 
correctness  of  date '  merely  destroyed  sach  wit- 
ness' testimony,  but  did  not  affect  prima  facie 
case  made  by  specification  of  date  in  note. — 
Id. 

(K)    ContMdlctioa    and    Corroboration    of 
Wltaeaa. 

9=»405(1)  (Kan.)  Evidence  should  not  be  ad- 
mitted to  contradict  a  statement  of  a  witness 
elicited  on  cross-examination  on  an  immaterial 
collateral  matter. — State  v.  McLemore,  164  P. 
161. 

a=»4l2  (Utah)  In  action  for  injuries  in  motor 
vehicle  collision,  where  defendant's  testimony 
that  bis  brakes  were  all  right  was  undlapated, 
exclusRon  of  testimony  of  repairmen  to  whom 
defendant  took  car  12  days  after  accident  was 
not  error,  being  corroborative  of  undisputed  tes- 
timony.—Russell  v.  Watkins,  164  P.  867. 
€=>4I4(1)  (Utah)  In  action  for  injuries  in  mo- 
tor vehicle  collision,  where  defendant's  testi- 
mony that  his  brakes  were  all  right  was  undis- 
puted, exclusion  of  testimony  of  repair  man 
to  whom  defendant  took  car  12  days  after  ac- 
cident was  not  error,  being  remote  in  time.— 
Russell  V.  Watkins,  164  P.  867. 

WOODS  AND  FORESTS. 

«=9ll  (Cal.)  The  penalty  of  ?1(X)  per  tree  for 
maliciously  destroying  shade  trees  on  a  highway 
may  not  be  recovered  under  a  complaint  merely 
alleging  damages. — Santa  Barbara  County  v. 
More,  164  P.  895. 

WORDS  AND  PHRASES. 

"According  to  the  recorded  plat  thereof."— BMtz- 

patrick  v.  Crowther  (Kan.)  164  P.  800. 
"Actual  notice."— Thomas  v.  Huddleaton  (Okl.) 

164  P.  106. 
"Affidavit." — Continental    Oil   Co.    v.   Jameson 

(Mont.)  164  P.  727. 
"And."— Board  of  Education  of  Salt  Lake  City 

V.  Wright-Osbom  Co.  (Utah)  164  P.  1033. 
"And  waive  the  appraisement." — Owens  v.  Cul- 

bertson  (OkL)  164  P.  975. 
"At  once."— Board  of  Education  of  Salt  Lake 

City  V.  Wright-Osbom  Co.   (Utah)   164  P. 

1033.  , 

"Attempt."— State  v.  Rains  (Mont.)  164  P.  640. 
"Automobile  repairer." — Courts  v.  Clark  (Or.) 

164  P.  714. 
"Block."— City  of  Tuba  v,  McCormick  (Okl.) 

164  P.  986. 
"Business." — Southwestern    Surety   Ins.  Co.  v. 

Miller  (Colo.)  164  P.  507, 


"Business  transacted  In  Mty."— Bz  parte  Smidi 

(Cal.  App.)  164  P.  618. 
"Competent."— In  re  Mathews  (Cal.)  164  P.  8. 
"Contingent     daira."— McDaniel     v.     Putnam 

(Kan.)  164  P.  1167. 
"Conversion." — Thompson  v.  Metropolitan  Bldf. 

Co.  (Wash.)  164  P.  222. 
"Current  expenses."— Newman  v.  Van  Nortwick 

(Wash.)  164  P.  61. 
"Decisions."- Fisher   v.    Oliver    (Cal)    164   P. 

800. 
"Departure."— Perlus     v.     Market     Inv.     Co. 

(Wash.)  164  P.  65. 
"Dependents."— Fennimore    v.    Pittsburg-Scam- 

mon  Coal  Co.  (Kan.)  164  P.  265. 
"Entry."— Whildin    v.    Maryland    Gold    Quartz 

Mining  Co.  (Cal.  App.)  164  P.  908. 
"BroBionJ'— Pever  v.  Atchison,  T.  tc  S.  P.  Ry. 

Co.  (Kan.)  164  P.  159. 
"Extension."— Guie  v.  Byers  (Wash.)  164  P.  75. 
"Extraordinary  risk."— Leyba  v.  Albuquerque  ft 

CerriUos  Coal  Co.  (N.  MO  164  P.  82.'?. 
"False  pretense."— Stote  v.  Tanner  (N.  M.)  164 

P.  821. 
"For."— Watson  v.  City  of  Salem  (Or.)  164  P. 

567. 
"Founded  on  instrument  in  writing."— O'Brien 

V.  King  (Cal.)  164  P.  631. 
"General  agent "«-Pettijohn  v.  St.  Paul  Fire  & 

Marine  Ins.  Co-  (Kan.)  164  P.  1096. 
"Good  commercial  title.*' — ^Ward  v.  James  (Or.) 

164  P.  370. 
"Habeas   corpus."— Ex    parte   Blum   (Okl.    Cr. 

App.)  164  P.  136. 
"Has  been  taxed."— McComick  &  Co.  t.  Bas- 

sett  (Utah)  164  P.  852. 
"Holder."— Utah  Implemont-Vdiide  Ca  v.  Ken- 


yon  (Idaho)  164  P.  1176. 


older  in   due  course."— First   Nat.   Bank  v. 

Ly<ws  Elxeh.  Bank  (Kan.)  164  P.  137. 
"Improvement"— Realty  Dock  &  Improvement 

Corp.  V.  Anderson  (Cal.)  164  P.  4. 
"Innocent  parcfaaaer. "—National  Bank  of  Gal- 
latin Valley  v.  Ingle  (Mont^  164  P.  535. 
"Island."— Corbett  v.  Cohen  (Kan.)  164  P.  264. 
"Last  clear  chance  doctrine." — Arnold   v.   San 

Francisco-Oakland  Terminal  Rys.  (Cal.)  164 

P.  798. 
"Liabilities."— Pacific    Power   &   Light   Co.    v. 

White  (Wash.)  164  P.  602.      • 
"Lien."— South   High   School  Dist  of   Summit 

County   V.   McMillan   Paper  &    Supply    Co. 

(Utah)   164  P.   1041. 
"Manslaughter."- People  v.  Logan  (Cal.)  164  P. 

1121 :   People  V.  Searle  (Cal.  App.)  Id.  819. 
"Members  of  a  family."— Fennimore  v.   Pitta- 

burg-Scammon  Coal  Co.  (Kan.)  164  P.  266. 
"Mortgage."— Hegwood  y.  Leeper  (Kan.)  164  P. 

173. 
"Municipcd  corporation."— School  Dist  No.  8, 

Twin  Falls  County,  v.  Twin  Falls  County 

Mut  Fire  In&  Co.  (Idaho)  164  P.  1174. 
"Municipal  courts."— Ex  parte  Gownlock  (Okl. 

Cr.  App.)  164  P.  130. 
"Mutual      mistake." — Parchen     t.     Chessman 

(Mont.)  164  P.  531. 
"Necessary   expenses." — Newman  y.  Van  Nort- 
wick (Wash.)  164  P.  61. 
"Negligence."— Wichita  Falls  &  N.  W.  Ry.  Co. 

V.  Cover  (Okl.)  164  P.  680. 
"Nonresident"— Hamilton  v.  North  Pac.  S.  S. 

Co.  (Or.)  164  P.  579. 
"Not   less   than."— Watson   v.   City  of   Salem 

(Or.)  164  P.  567. 
"Nuisance."— Balch  v.  Stote  (Okl.)  164  P.  776. 
"Offense."— Bx  parte  Gownlock  (Okl.  Cr.  App.) 

164  P.  130. 
"Oflice."— Alexander  y.   School  Dist.  No.  1  in 

Multnomah  County  (Or.)  164  P.  711. 
"Option."— Hicks  v.   Christeson   (Cal.)  164   P. 

395. 
"Out  of  the  stote."— Hamilton  v.  North   Pac 

S.  S.  Co.  (Or.)  164  P.  579. 
"Owner."— McCornick  &,  C!o.  y.  Baasett  (Utah) 

164  P.  852. 
"Party  aggrieved."— In  re  CidlinsV^BsUte  (Cad.) 

164  P.  1110.  ,ig  ,i,ed  by  COOgle 
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"Party  interested."— In  re  Walden's  Estate 
(Cal.)  164  P.  639. 

"Permit."— Elliott  v.  SUte  (Arii.)  164  P.  1179. 

"Place."— State  t.  B<wle  (KanO  164  P.  1165. 

"Presumption."- Heiddbach  v.  Campbell  (Wash.) 
164  P.  247. 

"Private  walk."— La  Breck  v.  CJity  of  Hoquiam 
(Wash.)  164  P.  67. 

"Proceeding  quasi  in  rem."— Droppelman  ▼.  Ill- 
inois Surety  Co.  (Wash.)  164  P.  70. 

"Proximate  cause."— Wichita  Falls  &  N.  W.  Ry. 
Co.  V.  Cover  (Okl.)  164  P.  660. 

"Public  nuisance."- Balch  v.  State  (Okl.)  164 
P.  776. 

"Public  utility."— BaKgage  &  Omnibus  Trans- 
fer Co.  V.  City  of  Portland  (Or.)  164  P.  670. 

"Ratification."— PettengiU  v.  Blackman  (Idaho) 
164  P.  358. 

"RecenUy."— State  v.  Wiley  (Mont.)  164  P.  84. 

"Recent  possession."— State  v.  Wiley  (Mont) 
164  P.  84. 

"Renew."— Parchen  v.  Clbessman  (Mont.)  164  P. 
531. 

"Renewal."— Parchen  v.  Chessman  (Mont.)  164 
P.  531 ;   Guie  v.  Byers  (Wash.)  164  P.  75. 

"Require."— Union  Mut  Ins.  Co.  v.  Page  (Okl.) 
164  P.  116. 

"Resident."— Hainilton  vC  North  Pac.  S.  S.  Co. 
(Or.)  164  P.  579. 

"Resulting  trust"— Boyd  v.  Winte  (Okl.)  164 
P.  781. 

"Serious  and  willful  misconduct." — Diestelhorst 
T.  Industrial  Accident  Ckimmission  of  Cali- 
fornia (Cal.  App.)  164  P.  44. 

'«hall."— Chcnoweth  v.  Chambers  (Cal.  App.) 
164  P.  428. 

"Street"— McCoy  v.  Thompson  (Or.)  164  P. 
589. 


"Suit  against  the  state."— State  Banking  Board 
V.  Oklahoma  Bankers'  Trust  Co.  (Okl.)  164 
P.  660.  . 

"Surety."— Thompson  v.  Metropolitan  Bldg.  Co. 
(Wash.)  164  P.  222. 

"Term."— Chenoweth  v.  Chambers  (Cal.  App.) 
164  P  428 

"Thing  in  action."— Suhr  v.  Metcalfe  (Cal. 
App.)  164  P.  407. 

"Tract"'— Whildin  v.  Maryland  Gold  Quart* 
Mining  Co.  (Cal.  App.)  164  P.  908. 

"Under  full  control  and  prepared  to  stop."— 
Lincoln  v.  Pacific  Electric  Ry.  Co.  (Cal. 
App.)  164  P.  412. 

"Willful    misconduct"— Diestelhorst    v.    Indus- 
trial Accident  Commission  of  California  (Cal. , 
App.)  164  P.  44.  ' 

WORK  AND  LABOR. 

See  Mechanics'  liens;  Municipal  CSorporations, 
<&=374. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant  <8=>373-417. 

WRITS. 

See  Attachment:  Certiorari;  Execution;  Gar- 
nishment: Habeas  Corpus;  Injunction;  Man- 
damus; Prohibition;  R«plevin. 

WRITS  OF  ERROR. 

See  Appeal  and  Error. 

WRONGFUL  DEATH. 

See  Death.  <3s»31. 
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